E.A. Ckpunmnaes

OCHOBDI
PLMCKOTO
[TPABA

® y
\ A
\‘ ."‘.
OHCNEKN
ACKUUU

MOCKBA













BUBAMNOTEKA WUMCTOKMW

E.A. CKPUTTUAEB

OCHOBbDI
PUMCKOI'O

MOCKBA
«OCb-89»



YAK 340.152(37)(075.8)
EBK 67.3
C 454

-

WHCTHTYT FOCYAAPCTBA H ITPABA POCCHICKOH AKATEMUN HAYK

AsTop:  Esrenuit Anexceenuy CXpUNWIEB, JacnyxeHHbid nesTens Hayxu P®, riasusté Hayd-
Hbill cOTpyArMK MRCTUTYTA rocynapeTsa W npasa PAH, 1oKTop FOpHAMHECKHX HayK,
npodeccop, aBTOP H COABTOP CBhILE ABYXCOT paboT no porpocaM ucropun nybnug-
HOPO NPaBa ¥ UCTOPUH NONRUTHYECKHK H IOPHIHIECKUX YueHKit.

- Cxpunwnés E.A,
C454 Ockons pumckore fpasa. KoHcnexT nekunid. — 3-ua. - M.: OCh-89, 2003, - 208 c.

(Bubmotexa « MCTOKH»).
ISBN 5-86894-207-8
Yuebroe nocobue "OCHOBBI PUMCKOI'O TPABA” npemsajHaueso B Nepayio
CHepeab IR CTYNEHTOB-IOPHCTOB (MEPBOKYPCHUKOR), BCEX, HAYHHAIOIIHX H3yvaTh
HCTOPHIO ¥ JOTMY PHMCKOIO TIPABa, 3 TAKHKE TS BCEX MHTEPECYIOLIMXCA ApeBHeRIH-
MH HCTOKaMH COBPEMERHON I0PUAHIECKOM HAYKH.

BBK 67.3

. © Cxpuruinés E.A., 1998
ISBN 5-86894-207-8 © 0Cb-39, 2003




OPEAVCNTOBUWE

Llenb HacToALeA KHUMM YACTO NponefeBTMUecKas — CAYXWUTb CBO-
ero pofa BBeAEHWEM [J1 HAUMHAIOLLMX M3yyaTb PUMCKOE MpaBoO B Kaue-
CTBE Hay4yHON W Y4eBHON AUCUMMANHBI, COOOWUTL B CXATO opme ca-
Mble MpefBapuTeNbHble CBeeHUs NOo JaHHOMy npeamety. OTcloga u
HanmeHoBaHWe KHUrM — "OCHOBbI PUMCKOro rnpasa”, paBHO, KaK W Bbl-
HeCeHHOe B 3arofoBoK 0603HauveHne "KoHcnekT nekumit”. OHa cocTaBu-
Nnacb Ha OCHOBE NeKUMi, YMTaHHbIX MOCMeAHUE HECKONbKO NieT B psje
IOpUANYECKNX BY30B ropofa MOCKBbI MPUMEHUTENBHO K Mporpammam,
pa3paboTaHHbIM MocneaHMMK. Bnpoyem, 3aTW nporpaMmbl Mano 4Yem OT-
NNYaKTCA OfHa OT APYroii.

ABTOp MCXOAUT U3 TOrO MPEANONOXEHUS, YTO BCMej 3a MepBOHa-
YanbHbIM 03HAKOMJ/IEHWEM C OCHOBaMW, BEpHee Aaxe ckas3aTb, C a3amu
PUMCKOr0 npaBa, Te BbIMYCKHWKU CPefHei LIKOMbl, KOTOpble M36epyT
cebe npodeccuio  topucta, 06paTATCA K y4eOHbIM  1MOCO6umsM,
B KOTOPbIX OHW HaigyT M3n0XeHVWe n 60/1ee NMpPoCTpaHHoe, 1 6onee yr-
Nny6néHHoe.

M3 pumckoro npaea yHacnefjoBaHbl MHOTME TEPMUHbI U MOHATWSA,
Hanpumep, "PECMYBAUKA", "MMMEPUNA", "CEHAT", "MATNCT-
PATYPA", "KOHCTUTYUWA", "BUHOUKALUNA", "MAHOAT",
"LLECCUA", "CYBCTUTYLMA", "ISBUKLWMNA" u TOoMy nogobHoe.
Mpodeccns opucTa, B Kakoid 6bl OoTpacam OH HWM paboTan, TpebyeT yc-
BOEHUS 3TUX U APYruX TepMUHOB. Hepefko aBTOpbI BbILWEALMX B MO-
clnefiHue rofbl y4e6GHbIX MOCO6MIA MO PUMCKOMY NpaBy MNpefynpexgarT
yuTaTens, UYTo AN YACHEHWS| TEPMWHONOTMK Hafo 3HaTb NaTbiHb. Takxe
03HaKOM/IEHVE C TEMW WM UHBLIMW KHWTaMU NO JaHHOMY MNpeaMeTy, Mo
MX cnosam, NpeanonaraeT AOCTaTOYHOE 3HaHWe NaTMHCKOro A3bika. Mpo-
TUB 3TOr0 BO3pasuTb Heyero. Ho 6yaem peanuctamu. MpenogaBaHue na-
ThbIHW B CpefiHeil Wwkone, 06bl4HOe B 3anafHoi EBpone, y Hac BCTpevaeT-
A Kak pefyaiiiee ncknoyeHve. He npenofaéTcs NaTbiHb U B HEKOTOPbIX
topuanYeckux By3ax. [o3aToMy camoe 60MbLUee, HA YTO MOXHO paccyu-
TblBaTb, 3TO HAa YCBOEHWE CTYfEeHTaMM psfa TePMUHOB W MOHATWIA, Ha 3a-
MOMMHAaHWE HEKOTOPOro YKCNa PUANYECKUX POPMYN U CEHTEHUMIA aH-
TUYHBbIX nucaTeneil. B  Haweli KHUre TepMWHbI PUMCKOrO npasa
nojaroTcs B NATMHCKOM HanuWcaHWW, 4TO MO3BOMsSET MOOGWMIM30BaTh U
3pUTENbHYI0 NamATb YnTaTenNs.



OCHOBbI  PUMCKOrO  MPABA

Mpu 3ToM B y4yebHbIX MocobmAxX HepeaKo BCTpeyaeTcAa HanucaHue "TATEP
DPAMUNINAC™, "MPOHYHUUWALNA", "ALBIOANKALWA™ n Tomy nogobHoe. Ho
rnaBHOe BCE )Xe — 3TO YCBOEHWe COAep>KaTe/bHO CTOPOHbI MPeAMeTa, 4TO BMOJHE
AOCTYMHO NyYylUeMy 1 nt0603HaTeNbHOMY CTYAEHTY, U YTO JOCTUXMMO W MPU CyLLecT-
BYIOLLLEM MOJIOKEHUW [ieN1 C NATbIHbIO.

OTHOCMTE/bHO CTPYKTYpPbI Hallero KOHCMeKTa M MocnefoBaTe/bHO-
CTU W3M0XEHWs MaTepuana HeoOGXOLMMO BbiCKa3aTb CledytoliMe c006-
paxeHus. MoyTu Bce nocobmsi No puMcKoMy npaey (OHU ByayT moume-
HOBaHbl fanee) MOCBALLEHbI 4YacTHOMY mpaBy. [1o3ToMy BOMPOCHI
My6AMYHOrO MpaBa B HWX He 3aTparuBatoTcsd. [pUHATO cuuTath, 4TO
ny6AnyYHOe MpaBO M3naraeTca WAM AO/KHO M3naraTbCsi B TakK HasblBae-
MO "McTopum rocygapcTea M npasa 3apybexHbix cTpaH"”. Ho o6palye-
HME K yyebHWKaMm MO 3TOMYy NpeMeTy MOKa3biBaeT, YTO 3HAYMTENbHOE
MECTO B HUX OTBEAEHO Kak pa3 yacTHOMy npaBy. C OAHOI CTOPOHbI, 3TO
MPMBOAMT K HeonpaBfaHHOMY Ay6AMpOBaHUIO, a C ApYroi, — K TOMY,
4yTO Ny6ANYHOE MPaBO OCTAETCA B HEGPEXEHUN.

3acnyroi O.A.OMenbYeHKO crefyeT NpusHaTb TO, YTO OH B CBOEM MOCO6MM MO
0CHOBaM PUMCKOrO npaBa, B KOTOPOM MPeUMYyLLeCTBEHHOE BHUMaHMWe yfefieHo 4vacT-
HOMY MpaBy, BbICKa3blBaeTCA U B 3aWMUTy My6/1MyHOro npasa. [10 ero MHeHUW0, uc-
K/II0YNTE/IbHOE BHUMaHME K Y4acTHOMY MpaBy B TpPafULMOHHbBIX Kypcax PUMCKOro
npasa MOC/efHNX JeCATUNETUA 06BACHAETCA YMUCTO CYOBbEKTUBHBIMWU MPUYMHAMU, H
He O0TBeYaeT 3HAYMMOCTM U UCTOPUYECKON LIEHHOCTM MHCTUTYTOB M Hayana PUMCKOr0
ny6nmyHoro npasa (06LLEroCyAapCTBEHHbIX U afMUHUCTPATUBHbLIX YCTaHOBJIEHWUA,
YyrosioBHOro npasa, Nopsigka CyAONpPOM3BOACTBA, WX BO3AeliCTBMA Ha HOPMbl COBpe-
MeHHbIX NpaBoBbIX cucTem). OANH W3 pas3fesioB ero KHUIM MOCBALWEH 06WUM Hada-
nam ny6anMyHoro npasonopsiAka, APYro — yrosioBHOMY MpaBy W CMEXHbIM BOMpPO-
cam. Pasfenss mosvuum 3TOro aBTopa, a TakKXke B LeNsX BOCMOMHeHWA npobena B
yuebHOW nuTepaType, Mbl HaMepeHbl B MePBOl YacTW CBOEro KOHCMEeKTa 3aTPOHYThb
BOMPOCbI U My6nMYHOro npasa, Tem 60siee, YTO B CyLUeCTBYOLLEA yuyebHOW nuTepa-
Type BOMPOCbI BOEHHOIO M PUHAHCOBOrO MpaBa Mo4YTW He 3aTparnBaanchb.

UTo KacaeTcs CUCTEMbI U3/I0XKEHUS YAaCTHOTO Mpaea, TO B IMTepaTy-
pe Ha 3anage v B Poccum JaBHbIM-AaBHO MPUHATO OTMPaBAATLCA OT Clie-
[yloulero BbicKasbiBaHUA [ad: "Bcé To npaso, KOTOPbIM Mbl MOb3yeMce,
OTHOCUTCA WAW K NWLaMu, WM K BeLlam, WM K NpaBOBbIM AeNCTBUAM
(nckam)". OTOW e CXembl MPUAEPXKMBAKOTCA UHCTUTYUMM HOCTUHMaHa.
C yuyéTOoM Takoi nocnefoBaTeNlbHOCTU M M3MaraeTcs pasfen Hallero KoH-
CMeKTa, OTHOCAWMICA K 4yacTHOMy mnpaBy. BHauane mbl Oyaem Bectu
peyb 0 MPaBOBOM MOMOXeHUW nuy, (Cloga BKNOYAeTCA M CemeilHoe npa-
BO); 3aTEM B 4MCNe NpasB, OTHOCALIMXCA K BellaM, pPacCKaXem O Bnafe-
HUK, O COBCTBEHHOCTM M MNpaBax Ha yyxwue Bewwu. Mocne peyb NOMAET O
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HOPUANYECKNX LEACTBUSAX, TO eCTb 0653aTenbeTBax (KOHTPaKTbl U AennK-
Thl). 3aKNtOUMTENbHAs NeKLMs ByLeT NOCBsLieHa NpaBy Hacne[0BaHu.

B HEKOTOpbIX KHWUrax HacnefjCTBEHHOe MpPaBO M3naraeTca cpasy >e Bcref 3a
BeWHbIM NpaBOM Ha TOM OCHOBaHWW, YTO Hac/efOoBaHME, KOTOPOE ABNAETCA CMNoCo-
60M NOCMEPTHOIo 3aKOHHOT0 nepexoga COGCTBEHHOCTMH, Hepa3pbIBHO B3aMMOCBA3aHO
C COGCTBEHHOCTbHO.

OfHako 00bIYHO BCEM 3TUM pasjenam NpeanochbliaeTcs [Ba pasje-
na: "VICTOYHMKM pUMCKOro npasa" — 3TOT pasfgen wau rnaea noyt B
OAMHAKOBOI CTeneHW OTHOCUTCA Kak K 4acTHOMY, Tak U K my6nnuHomy
npasaMm — 1 "OcyLlecTBneHne 1 3aluTa npas"; feno B TOM, YTO PUM-
CKOe 4aCTHOEe NpaBO ABMAETCS MPEMMYLLECTBEHHO MpaBoM "cyaebHbIM"
— €ro MOXHO paccMmaTpuBaTtb Kak CUCTEMY WICKOB.

YTo KacaeTcs nMTepaTypbl N0 PUMCKOMY NpaBy (Ha PYCCKOM S3blKe), TO MOXHO
peKoMeH/0BaTb 06yvalomnMesa cnefytoLline n3gaHus.

B HekoTopbix 6MbnnoTekax cTpaHbl, a CnyyaeTcsa U B BYKMHUCTUYECKUX Mara-
3MHax, COXpaHWNCb HanucaHHble B [JOPEBO/IIOLMOHHOE BPEMS, HO He yTpaTusluue
CBOEro BbICOKOr0 Hay4HOro M MO3HaBaTe/IbHOro 3Ha4YeHUs KanuTalbHble PYKOBO-
LCTBAa—YHNBEPCUTETCKME KypCbl NO UCTOPUM PUMCKOro npasa:

BoronenoB H. Y4ye6HMK UCTOpUM PUMCKOro npasa, nocobue K nekuumsam, M3g. 3,
MockBa 1907; MokpoBckuii N.A. NcTopra puMcKoro npasa, usg. 3, MeTtporpag 1917;
XBocToB B.M. NcTopua pumckoro npasa, usg. 7, Mocksa 1919.

B aTux Tpygax peub UAET M 0 MYy6/AMYHOM, U 0 YaCTHOM npase. LLIMpoko u yr-
ny61EHHO PUMCKOe 4YacTHOe MPaBO M3/I0KEHO B C/eAyHLWUX TPEX MpPOM3BefeHUsX:
Pumckoe yacTHoe npaBo, noj o6uweit pegakuuveli W.6. HoBuykoro, MN.C. MepeTepcko-
ro, Mocksa 1948, nepeusgaHua 1994, 1996. 3gecb NPUBOAUTCA 3HAYUTENIbHOE YUCO
unTaT 3 furect. [laéTcA He TONbKO MX TOYHbIA NepeBOf, HO U NCTONIKOBaHMWE C y4é-
TOM HOBeWLLIel Ha TOT MOMEHT 3apy6eXXHol 1 0TeYecTBEHHON poMaHUCTMKK. B 6onee
C)XaTOM BWJE, HO CTOJIb XX€ Hay4HO, U3/I0XKEHbl MaTepuasnbl B yyebHuke N.b.HoBuu-
Koro, Pumckoe npaso, lMepBoe nsgaHune 19S6, nocnegyroume (NOCMePTHBLIE) U3faHUA
1960,1972,1993,1996 rogos.

Bonbluylo nosib3y MOXeT MPUHeCTU TPYZA 4ewckoro yyéHoro MwunaHa bapTo-
weka — "'JHUMKNONEAUS PUMCKOro mnpaBa’, nepeBeféHHbIA HO.B.MMpecHAKOBbLIM
1 MOMYyYMBLUNIA HaMMeHOBaHVe ""PUMCKOe NpaBo — MOHATUSA, TEPMUHbI U onpejene-
Hus", MockBa 1989. MNocnefHMM M0 BPEMEHU ABMASAETCH MOYTU CEMUCOTCTPaAHUYHbIN
Tpys A.B.JoxgeBa "Pumckoe 4yacTHoe npaso', MockBa 1996. BmecTte ¢ Tem, 3TO
1 MocfiefHee C/I0BO OTEYECTBEHHOI NuTepaTypbl MO PUMCKOMY MpaBy. ®opmanbHO
KHWFa UMeHyeTCs y4e6HUKOM Ans By30B. 10 CyllecTBY Xe OHa MpeAcTaBaseT coboii
cepbé3Hoe MOHOrpaduyeckoe WcclefoBaHVe, B KOTOPOM AaH FAy60KUIA n TOHKWIA
(hMNONOTNYECKNIA 1 IOPUANYECKNI aHaMM3 TEKCTOB PUMCKMX IOpUCTOB. Vcrnonb3osa-
Ha o6LWpHeilas nNuTepaTypa BOMpoca Ha eBPOMeNcKMx f3bikax, COMOCTaB/EHbI
MHOTFOYMC/IEHHbIE HAy4YHble TMMOTe3bl U KOHTPOBEeP3bl. HO B MOMHON Mepe OUEHWUTH
3TN W [pyrve, B TOM 4YUC/Ie U MeTOAMYECKMe, JOCTOMHCTBA Tpyfa OGyfeT mog cuny
Wb cneuunanucTam, npenojasaTtensam. 1 HauMHalOLLEro XXe yntarens, CTyjeHTa
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MepBoOro Kypca HPUAMYECKOr0 By3a, NMPOYTEHUE 3TOW KHWUIWM MpPeAcTaBUT HeMmarble
TPYAHOCTK.

Heb6ecnonesHbiMn AN M3yvalolWnX PUMCKOE MPaBO MOTYT OKasaTbCA BbiMy-
LeHHbIe pasHbIMK M3faTeNbCTBaMM nocobus. He kacascb 34eCb MOSIOKUTENbHBIX U
oTpuUaTe/IbHbIX CTOPOH 3TOr0 pofa W3faHwuii, OrpaHUYMMCS NPOCTbIM UX MepPeyHeM.
CaBenbeB B.J1. icTopna pyMCKOro 4acTHOro npasa (fpeBHENLINIA 1 npegkiaccuye-
CKHIA nepmogbl), MockBa 1986, KocapeB A.N. Pumckoe npaso, MockBa 1986; IMopgo-
npuropa A.A. OCHOBbI PUMCKOro rpaxpgaHckoro npasa, Kues 1990; YepHwunos-
CcKuii 3.M. Y4ebHMK MO pMMCKOMY 4YacTHoMy mnpaBy, MockBa 1991; Omenb4YeHKO
O.A. OCHOBblI pUMCKOro npaBa, y4ye6Hoe moco6me, MockBa 1994; XyTbi3 H.3. Pum-
CKOe yacTHoe npaso, MockBa 1994; CasenbeB B.A. PMMCKoe yacTHoe npaso, Mock-
Ba 1995.

HakoHel, Mbl 6bl pekomeHgoBanu KHurun B.C.Hukudoposa JlaTuHcKasa topu-
nudyeckan gpaseonorus, M., 1979 n E.N.TemHoBa J1aTUHCKME IOPUANYECKNE N3peye-
HuA, M., 1996. OHa COfepXUT HECKO/bKO TbICAY NATUHCKUX OPUAUYECKUX U3pedye-
Huii. CocTaBMTeNb BEPHO paccmaTpuBaeT (OPMY bl PUMCKOr0O MpaBa He TO/IbKO Kak
npaBOBOW, HO N KaK Ky/bTypHbIli (heHOMEH.

3HaunTeNbHYK LEHHOCTb MpeAcTaBnsieT coboii kKHura M.Huccenbayma Via
latina ad lus, y4e6HMK NaTUHCKOro s3blka, «KOpucT», M., 1996, (?_:,u,er npuBsefeHbl n
Kasycbl 471 pelleHns nUx obydarowmnmmcs).

VICTOYHMKM MM TEKCTbl aHTWMYHBIX MucaTeneil, 0THOCALLMECA KO BCeM oTpac-
NnAaM 06LecTBEHHON XU3HN Puma, B TOM YKC/ie U K MpaBy, BOLIIN B Pas3/inyHble Xpe-
cToMaTuu, Hampumep: XpecTomMaTvWs MO MUCTOPUM APEBHEro mupa, Moj pefakuue
B.B.CTpyBe, MockBa 1953; a Takxe XpecTtomaTus Nno UCTOpuUM fApeBHero Puma, nog
pesakuuein B..KysnwmHa, MockBa 1987.

TeKCTbl KNacCMYeCKUX PUMCKUX IOPUCTOB obydarolmniica HalgéT B KHure: Au-
rectel HOCTMHMaHa. WM3bpaHHble (parmMeHTbl, B MepeBoje M C MNpPUMEYaHUSIMU
M.C.MepeTepckoro, MockBa, 1984. MHcTuTyumuam [aa nocBsiweHa kKHura: ail, UH-
ctutyumn, Kuurn 1-4, nepesog P.[bigblHCKOro, nofg pea. J1/1.KodaHoBa w
B.A.CaBenbeBa, MockBa, 1997.
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BBOAHbIE NeKUNN







Nekunsa 1
SHAYHEHWE PMNMCKOTIO NMPABA

B WCTOPUW MWUPOBOWM KY/NbTYPHbI

KpynHeiwnm rocygapcTBOM APEBHOCTU ABNAANOCL Pumckoe ro-
CyfapcTBo. XOTSH OHO C/I0XWUIOCL MO3Xe APYrMX rocyaapcts, Hacuu-
TbIBABLUMX K Havany PUMCKON MCTOPMM YK€ MHOTUE BeKa CO BPEMEHMU
CBOEr0 BO3HUKHOBEHWUA W 06M1aAaBlUMX CPaBHUTENbHO BbICOKUM
YPOBHEM KY/IbTYPHOr0 pasBUTUA, OAHAKO LOCTUTIO BHYLUMUTENbHBIX
pe3ynbTaToB. OANH Y4EHbIN CKasan, 4To PuM TpUXAbl MOKOPSA Hapo-
Obl Mypa: BHauyane — CUON OPYXMUS, 3aTeM — XPUCTUAHCTBOM, MU,
HakoHel, — PpWMCKUM npaBoM. W [eAcTBUTENbHO, cOLManbHO-
9KOHOMWYECKOE pa3BuTMe Puma npuBesio K TOMY, YTO OH B CPaBHU-
TeNIbHO KOPOTKWIA CPOK NOAYMHUA cebe He TONbKO BCl MTanuio, HO v
obwwupHewmne Tepputopun Cpean3eMHOMOPCKOro bacceliHa. A 3a-
TeM eMmy CTanu NOABNACTHblI TeppuTOpMM OT npefropuii KaBkasa Ha
BocToke fo MupeHeiickoro nonyocTpoBa Ha 3anage, U oT AQpukun Ha
Ore po bputaHum Ha CeBepe. Ikcnayartauus PUMCKON wmnepuen
MHOTMX MAemMEéH W HapofoB WM Maccbl paboB npusBofuna K OCTPbIM
KOH(/IMKTaM U CoLMaNbHbIM MOTPACEHUAM.

BcneactBue CNOXHBIX NpoLeccoB XpUCTMAHCKas penvrus, BHavane
XKECTOKO Mpecnegyemas rocyfapCTBEHHOW BMacTblo, MOTOM cTana npu-
3HAHHOW O6LLErocyapCTBEHHON penurueid, Mo3xe BOCMPUHATON Hapo-
Jamu 3anafHoi, a 3atem 1 BocTouHoi EBponbl.

MpaBo, BbipaboTaHHOE Pumom, — PumMckoe npaBo — SBW/IOCH Hau-
6oniee pas3BUTOM M 3aKOHYEHHOW CMCTEMOI MpaBa 06LLEeCTBa, IKOHOMMKA
KOTOPOro B 3HAYMTE/IbHONM CTeMNeHW Oblla OCHOBaHa Ha paboBnageHuu.

PyMCKOe npaBO HaLONT0 MEPEXW/IO CBOEro co3fjaTens — aHTUYHOe
(paboBnagenbyeckoe) o6uiecTso. OHO HeMOCPEACTBEHHO UK ONOCPeso-
BAaHO JIerN0 B OCHOBY IPaXKAaHCKOro, a YacTbio Yro/IOBHOIO M rocyiapcT-
BEHHOro NpaB MHOrMX (heogasibHblX, a 3aTeM BypXyasHbIX rocyAapcTs.
3T0 ABNeHWE HasbiBaeTCA peuenuuein pumckoro npasa. Cnoso
RECEPTIO o3HauvaeT "BocnpusTune", "BoCCTaHOBNEHME feiAcTBus". Pum-
CKOe MpaBo BMOMIHE OTBEYaNO MHTepecaM OYp>KyasHbIX OTHOLUEHWN, 3a-
poAMBLLUMXCA B Heapax (eofansHoro cTpos. OHO HYXHO 6bl10 Kynuam,
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CTPEMMBLUMMCA K TOMY, 4TOOblI cAenaTb 4YacTHYK COOBCTBEHHOCTb CBO-
6ofHO 1 orpaguTb €& 0T Kakux-nmbo (eofasbHbIX OrpaHuWyeHunin. B
PuMckoM npaBe 6blM 3aMHTEpecoBaHbl He TOMbKO KyMubl W FOPOACKOe
COC/I0BME: B HEM Hallna CU/IbHYIO 0Nopy KOPONEBCKas BNacTb, KOTOpas B
COH3e C ropogamu 6oponacb ¢ (heofanbHOW pasfpobaeHHOCTbH, 3a No-
AUTUYECKoe 06beanHeHWe BCeli CTpaHbl. Tem e (hpaHLy3CKUM nerncram
(topuctam) Ans 060CHOBaHMA BEPXOBEHCTBA KOPO/EBCKOM BNactu He
NPULLNOCL CO34aBaTb Kakoro-nmbo HOBOr0 OPUIrMHANBLHOMO YYeHWs. OHu
obpenn ero B Takux (hOpMy/nMpoBKax pumckoro npasa kak PRINCEPS
LEGIBUS SOLUTUS EST («rocyfapb CTOUT Haj 3aKOHaMu» WAN «ro-
cyfapb 3aKkoHamy He cBf3aH»), QUOD PRINCIPI PLACUIT LEGIS
HABET VIGOREM (uTo yrogHo rocyaapto, To UMeeT cuny 3akoHa). He-
CMOTPSA Ha TO, YTO PUMCKOe NpaBo Obl0 MUCMONb30BAHO U ABOPAHaMU B
uensx ewg 60MblUIEro yrHeTeHWs KpecTbAHCTBA (3axBaT OOLUMHHbIX 3e-
Mefb MOMELMKN cTapanucb 060CHOBaTb MOMOXEHUAMU PUMCKOro npa-
Ba), B KOHEYHOM CYETe peLienuus pUMCKOro npasa Oblna ABfeHWeM npo-
rpeccmBHbiM. OHa cnoco6cTBOBana NMKBMAAUMM NapTUKyNsapu3Ma U
COC/IOBHOFO XapakTepa (heoganbHOro npaea, TOPMO3MBLUMX pasBUTUME
TOProBAW W NPOMbILIZIEHHOCTM, Pa3BUTUE YACTHOW COBCTBEHHOCTU. U3y-
YeHMe PMMCKOro npasa MOMOraeT Nyuylle MOHATb OCOBEHHOCTU He TONMbKO
(heofanbHOro npaea, HO W 6yp>KyasHOro. PumMckoe npaBo NOCNYXWUNO Of-
HUM M3 UCTOYHMKOB [paxgaHCKoro kogekca HanoneoHa 1804 ropga, Ko-
TOpbIA cTan 06pa3L0BbIM CBOAOM 3aKOHOB OYpXKya3HOro obuiectsa v nér
B OCHOBY KOAW(MKALMA MHOTMX rocyjapcTB Mupa.

Poccua nonyumna pyMCKOe Hacnefue, eCnm MOXXHO TaK BblpasuTbCs,
M3 BTOPbIX PyK — 13 Bu3aHTun. MOTOMY M rOBOPWUAU O TPEKO-PUMCKOM
npase. OHO HaLIO CBOE OTPaXXEHMe B CMMCKaxX TakK HasbiBaemoli Kopm-
yeil KHUMKM, BbIBLUMX "MCTOYHMKOM LIEPKOBHOTO Mpaea. Kpome Toro, mos-
BMBLUWICA B LIECTHALUATOM Beke JIMTOBCKWIA CTaTyT BOCNPUHAN PAL
naein n HOPM YaCTHOro pUMCKOro npasa. Ho 3akoHogaTenbHas u cyae6-
Haa npaktuka Mockosckoro rocygapctesa XVI-XVII Bekos, B CBOO 0OYe-
pefdb, BOCMPUHSANA MOMOXKEHUA JIMTOBCKOrO ctaTyTa. WHbIMK cnoBamu,
MeXay pycCKuMM npasom u pumMckum npasom B XVI-XVII Bekax cyLlecT-
BOBa/IN TOUKM COMPUKOCHOBEHMS, XOTA W cnabble. YupexaéHHole B Poc-
cun B TedeHun XVII-XIX BEKOB YHWBEPCUTETHI C HOPUAMYECKUMU (ha-
Ky/bTeTaMM MO 3anafHOEBPONeicCKoOMy 0b6pasly CTaiv AajibHeawunumm
NPOBOAHMKAMW Ueli 1 NOHATUI PUMCKOro npasa, B MEPBYO OYepelb ua-
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OCHOBbI  PYMCKOFO  MPABA

CTHOro. XoTa B Poccumn ve 6b1n0 peLenuuy pUMCKOro npaea B 3anagHom
BapuaHTe, HO BCE XKe MMeN MEeCTO TOHKWIA, HEeYNoBMMbIA NpoLecc Kyfb-
TYPHOro 3aMMCTBOBaHWA. PUMCKOe NpaBO CTaHOBW/IOCH 3/IEMEHTOM pYyC-
CKOI KynbTypbl. B Poccum 661n1 M NPOTUBHWUKM HE TOMBbKO NPUMEHEHMS,
HO ¥ M3yYeHus puMcKoro npasa. K mnx umcny OTHOCWACS WU KPYNHBbIA pyc-
ckuin uctopuk H.M.Kapam3vH, KOTOpbIii cunTas, 4TO Hesavem B Poccum
M3yyaTb PUMCKOE MNPaBO Kak COBepLUeHHO 6GecrnonesHblli npeaMmeT Ans
pycckoro u4mHoBHMKA. OH ocyxgan un nonbiTky M.M.CnepaHckoro
COCTaBWTb TAKOE PYCCKOe rpaxaHCKoe YNOXeHue, KOTOPOoe BOCMPUHAO
661 ngen Kopgekca Hanoneona 1804 rofa, KOTOpbIA, Kak CnpaBeaivuBo
3aMeTWUN OAWMH YYEHbI, Obin "3aMeluaH Ha PUMCKOM LemeHTe". KoHcep-
BaTMBHBLIA N AaXe peakUWMOHHbIN fesTens M.J1.MarHnyknii, HasHayeH-
Hblli B 1819 rogy noneumTenem KasaHCKOro y4yebHOro okpyra, HacTosn
B 1826 rogy Ha WUCK/HOYEHUM PUMCKOrO Mpasa M3 yucia npenogaBaembix
B yHuBeEpcUTETE YYeBHbIX AMCLUNANH. MarHWUKWii 1 ero CTOPOHHWKM
TBEPANAN O YYXKE3EMHOM, JaXKe A3bl4eCKOM XapakTepe PUMCKOro npasa,
M O TOM, YTO OHO HWKAK HE MOXET ObiTb MCTOYHWKOM PYCCKOIO 3aKOHO-
jatenbctsa. B3ameH Pumckoro npaea 6bin0 BBeAEHO NpenojaBaHue
Bun3aHTuiickoro npasa, nog KOTOpbiM MOHUMANOCh NPaBO KaHOHWYECKOe,
npaBo BOCTOYHO-XpUCTMAHCKOA Lepksu. lMocne ypaneHns B 1827 rogy
C rocTta MoreymTens npPOBOPOBABLUErocs MarHuLKoro, npenojasaHune
PUMCKOro mnpaBa 6blN0 BOCCTAHOB/MEHO, B YEM HAZO BUAETb 3acnyry
HOBOFO PEKTOpa YHMBEPCWUTETa, Bbljatouierocs martematuka H.WA.J1o6a-
YeBCKOro, paccMaTpuBaBLUEro PUMCKOE MpaBO KakK CBOJ TEOPUU U 3aKO-
HOB, HEOOXOAMMBIA ANA MOAFOTOBKM 06pa30BaHHbIX HOPMCTOB. [NpaBga,
3Ta Teopus 3aKOHOB CBOAMNACH K YCBOEHWIO, FNaBHbIM 06pa3oM, aedu-
HWLWIA PUMCKMX OPUCTOB. Takue AeUHULMKN, TO eCTb KpaTkue n YéT-
Kue, BblpaXXeHHble B athopucTUyecKol hopme OnpefeneHus, paccmaTpu-
BaNCb KaK Befnyaiilume AOCTOMHCTBA HE TOMIbKO PUMCKOrO Mnpasa, Ho U
npaea BoOOGLLE.

rlpOTVIBHVIKaMI/I pUMCKOro npasa n ero peuenuumn 6blnn 1" CI'IaBFIHO(*)I/II‘IbI, no
MHEHMI0 KOTOPbIX "'TeopemMbl PUMCKOFO MpaBa He crefyeT mpuaaraTb K 6bITY MWf-
NINOHOB l'IIO,lJ,eVI, TaK KaK 3TO npaBO BO3HUK/I0 Ha COBEPLUEHHO UHbIX ocHoBax". ['naB-
Hbli1 A0BO4 NPOTUB PUMCKOro npaBa 6bIn TOT, YUTO OHO ABNAeTCA 6yp)KyaSHbIM, onu-
pavwmmca Ha npuHUUNnbI YyacTHoA COﬁCTBEHHOCTVI, a noTomMy OHO NPOTUBOPEYUT
PYCCKUM HapOAHbIM MOHATMAM M 06bl4asiM, MOAPbLIBAET 06 MHHbIN CTpoii. Ecnun ero
n npenojaroT B pOCCMVICKVIX YHUBEPCUTETAX, TO NaBHbIM O5pa30M B cuny Tpagnunn,
HE 60]196, KaK no nHepuunn. CnaBHHOd)VIan YKasblBasln Ha nHamBuayannim puMcko-

ro npa.a, Ha nexalwnii B ero 0CHOBE MPUHLMM YaCTHOW COGCTBEHHOCTU. A WUHAWBW-
Ayanusm v MpUHLMMN YacTHON COGCTBEHHOCTW CyTb aTpuGyThbl 6YpXXya3HOro npasa u
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OCHOBbI  PUMCKOrO  MPABA

Tak fasnee. Ha 3TO CTOPOHHMKM PUMCKOro npasa BO3paxkanu, YTO HeT Henpumupu- -
Mol NPOTUBOMOJIOXKHOCTU MeEXAY PUMCKUM MNpaBOM W HapoAHbIM 6bITOM; MeXay
HUMWN €CTb Hemasno O6LLI,9FO, Hanpumep, — HacnejoBaHMe gOMallHUX N NOABNACTHbIX
p,eTe|7|, O4VHaKOBble npaBuia Kynan-npofaxm HeaBMXUMOCTN.

Pa3H006pa3HbIM COYMHEHUAM PUMCKMX HOPMCTOB BbIIN MPUCYLLM NO
MeHbLUed Mepe fBa JOCTOMHCTBA: PUMCKME HOPUCTbI MeHee BCEro Gbinu
KaOGVMHETHBIMU YYEHBIMU; B UX AeATENbHOCTU MPEBOCXOAHO COYETanCh
Teopusi 1 npakTka. Cuna HOpUCTOB COCTOSANA B JOCKOHaIbHOM 3HaHWUM
3aMpocoB >KM3HW; aHain3 KOHKPETHbIX MPaBOOTHOLIEHWNA, [aBaeMblX
ropucTamu, oTanyanca rny6uHoi n ybeguTenbHOCTbIO, NI0rMYecKoin no-
CNefoBaTeNbHOCTLI) UX PACCYXXAEHWUIA M TOUYHOCTLH KOHEYHOrO BbIBOAA.
3Ta CTOpoHA MX TBOPYECTBA (TOYHOCTb TEPMUHOMOTMK, CXaTas opma :
N3NI0XKEHUA) CAENaNN COYMHEHNs PUMCKMX KOPUCTOB CBOEro poja o6pas- -
LIOM, XOpOLUEl LIKOMOWA AN BbIpabOTKM HOPUANYECKOTO MbILUEHNS MHO-
rMX NocneayoLunx NoKoNeHnid NpaBoBeoB.

Pycckue npaBoBeAbl OTMeYanu, YTO CUAa PUMCKOW HOPUCNPYLEHLUN
3aKnoyanacb B eé KayeCTBe, PYKOBOAALLMX Havanax eé AedTeslbHOCTU
(TeOpeTMYeCKoid, M NpPaKTUYecKoin). PUMCKMe HOPUCTbI YMENo WHAMBU-
Jyanu3npoBany OTHOLLEHWUS W Cly4yaun, UCXOAA U3 Mpasuna "paBHOE oLe-
HMBATb PaBHO, pasIMYHOE — pas3fIMyHO". B 3TOM M COCTOMT CMbIC/T Tep-
muHa AEQUITAS (cnpaBegnnBocTb). naBHOe ObINO AN HUX YACHUTH
WCTUHHYIO BOJIKO 3aKOHOAATENS MPU CO3L4aHUM UM NPaBOBOW HOPMbI.

Pycckue pomaHucTbl, 6yayuine npodeccopa UCTOPUM U AOTMbl PUM-
CKOro npasa, NMPOXO4M/IN OCHOBATE/IbHYHO BblyYKYy B Kakom-nn60 3anaf-
HOM YHVBEpCUTeTe, yalle BCEro B repMaHCcKom. Tak, mpogeccop Moc-
KOBCKOr0  yHuBepcuTeTa H.W.KpblioB,  uuTaBWwWiA  Kypc  uUctopuu
PUMCKOro npasa, CAywan Nekuum 3HameHUToro topucta CaBuHbU. A
JPYroil BUAHbIA pycckuii pomanmct, C.A.Mypomues, B nepuog ¢ 1873-
1874 rofos cnywan nekuuMu CToMb Xe 3HaMEHWTOro HEMELLKOro npaso-
Befa, OCHOBOMOJIOXHMKA "topucnpyaeHunn nHtepecos” P.NepuHra.

[l0 Nopbl 40 BPEMEHU, PyCcCKMe Y4éHble He MO HamucaTb BMOJIHE
OpWTUHAaNbHbLIX TPYAOB MO PMMCKOMY MpaBy. JTUM U 06BACHSETCA TO
06CTOATENLCTBO, UTO B Poccun 6bin0o nepeBefeHO HEMano MHOCTPaHHbIX
PYKOBOACTB, YK€ 3aCMyXMBLUMX Mpu3HaHue B EBpone, o6nagaBLumx
BbICOKOI Hay4HOW W AMAakTuyeckoi penyTtauueil. C Te4eHMEM BPEMEHU
PYCCKME Y4éHble CO3fann pPsf OPUTMHANBHBLIX TPYAOB, OCHOBAHHbIX
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OcHoBbI PAMCKOIro MPABA

Ha NpWBMEYEHWN U UCTONKOBAHUWM WCTOYHWKOB pUMCKOro npasa. Cpeau
[OPEBOIOUMOHHBIX PYCCKUX YUYEHbIX BTOPOW MonoBuHbl XIX Havana XX
BeKa HacuuTbIBaiCA PAL MEPBOKIACCHLIX MO TOMY BPeMeHW crieunanu-
CTOB MO puMCKOMY nmpasy. K HuWM cnegyet OTHECTW, Hamnpumep,
W.A.MokpoBckoro, ybs paboTta "Vctopua pumckoro npaea”, usg. 9, Cno
1917 rog, nony4ymna camble NeCTHble OT3biBbl. Ei oTBOAMAM MO4YETHOE
MecTO B MUPOBOW NMTepaType pUMCKOrO Mpasa, CTaBs eé psaoMm C u3-
BECTHbIMW MHCTUTYLMAMM PUMCKOrO Nnpasa HemeLKoro astopa Pyaonbga
3omma. lMpn 3TOM OTMeyanacb ACHOCTb W OTYETAMBOCTb MbIC/IN, AaxKe
6n1eck 1 KpacoTa n3noxeHus. B cBasm ¢ Tem, 4yto Poccusi BCE e cnabo
6blna 3aTpoOHyTa peLenuueil puMCKOro npaea, pycckue npasoBefbl yfie-
NANMN OCHOBHOE BHWMaHWe He [AOrMe WAM CUCTEME PUMCKOro npasa,
npescTaBnsABLUE COOOI MO34HEALWMe NepepaboTKM U MOMbITKA NpUCMO-
cobneHus Aurect KOCTUHMAHA K W3MEHMBLUMMCA YCNOBUAM >KU3HU, a
WcTopum pumckoro npasa. Pa3paboTka Takoil McTopum pofmxHa 6biTb
Mpu3HaHa CONMAHLIM BKNa4OM B HayKy PUMCKOro npasa. Ho n gorma
VAWM NaHLeKTHas OOKTPUHA, BbIPOCLUAs Ha OCHOBE TeX e [urect, u ycu-
NeHHO paspabaTbiBaBlUasCcs rnasHbIM 06pa3om B [epmaHuW, OKasana 3a-
MEeTHOe BO3feiCTBME Ha BblpaboTKy B Poccuu TEopuM TpaxiaHCKOro
npaea ¥ Teopuu npasa BOOOLe — B 0COGEHHOCTM BO BTOPOI MOJSIOBMHE
XIX Beka. Pycckue yHMBEpPCUTETbI BKIOYA/IM B CBOW Y4YebHble MnaHbl B
KayecTBe CaMOCTOATE/IbHbIX MPEeAMETOB He TO/bKO WUCTOPUI0 PUMCKOTO
npasa, HO W JOTMY PUMCKOTO rpasa.

B cOBpemMeHHOI pOMaHMCTMYECKOW HayKe BOMPOC O 3HAYEHWW PUM-
CKOro npasa TakXke TpakTyeTCs Nno-pasHoMmy. Ecnn ofHW poMaHucTbl ro-
BOPAT O KpU3MCe PUMCKOrO npasa, TO APYrue CKAOHHbI WAeanu3nmpoBaTb
ero. Tak, HeKOTOpble aBTOpbl TPYZOB MO MUCTOPWM PUMCKOrO npasa yT-
BepXJalT, 6yaTo Munocepane 6bi10 LBETKOM aHTUYHOM KynibTypbl. U
6yATO B ypaBHOBELLEHHOM 6narofaps pUMCKOMY MpaBy pPMMCKOM 0bLie-
CTBE KaXblil Knacc 6bln yBepeH B 3aBTpallHeM gHe. OAHO M3 npegnuca-
HWIA PUMCKOTO MpaBa, faHHOe YnbnuaHoM, rnacut: "XXuTb YecTHO, He
UYMHWUTb Bpeda ApYromy, Kaxpomy npefocTaBnAaTb TO, YTO eMy MpUHaA-
nexut". o aToMy NoBOAY HEKOTOPbIe MULLYT, YTO LOCTATOYHO BBECTU B
XXW3Hb COAEpXKaHue 3TOro OTPbIBKA, U XXU3Hb OTAENbHbIX I0Ael U LenblxX
HapofoB 6yfAeT cuacT/MBO NOf rOCMOACTBOM Takoro npasa, Kak puMm-
cKoe. Ho BO3HMKaeT BOMPOC: KTO Xe U KOrga BOMAOTUT B XKU3Hb AaHHYIO

(opmyny?
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OCHOBbl ~ PUMCKOTO  MPABA

MonaratoT, 4YTO pasfefieHne BnacTeil MMeNo MeCcTO YXe B Mepuof
NpyvHUMNaTa, XoTsa, OblTb MOXET, 3TOT MPOLECC He 3aBepllu/acs B TOM
CMbIC/ie, YTO He [JOLWEN A0 CTagun Teopun. B KOHEYHOM CYéTe HeT OCHO-
BaHWI cuMTaTb PUMCKOE MpaBO COBEPLUEHHEALINM LYXOBHbIM MPOW3Be-
JEHUEM, eAMHCTBEHHbIM MO CTEneHW CBOE 3aKOHUYEHHOCTW, CBOEMY
BHYTPEHHEMY eAMHCTBY, WM fJaxe "nucaHbiM pasymom™ (RATIO
SCRIPTA), Kak yTBepxzann mHorve B CpeaHue Beka 1 B HoBoe Bpems.
Bonee B3BeLLEHHOV MpeAcTaBNAeTCA NO3ULMA TeX POMaHUCTOB, KOTOpble
XOTS 1 BbICOKO OLIEHMBaAN PUMCKOE MpPaBo, HO BCE X He BbICKa3bIBa/IUCh
B TOM CMbICNle, 4YTO PMMCKOe MpaBO abCONOTHO HemorpewwnmMo, 4To
Janblie ero uaTu Hekyga. OHW CCbTAaNUCh HA WU3peyeHue BUAHOrO rep-
MaHCKOro y4yéHoro Pygnonba MepuHra: "Uepes pMMcKoe npaso, HO Bre-
pég, fanblue ero!"

B HawmMX nekumax Mbl HaMepeHbl, BCMef 3a aBTopamyi HEKOTOpPbIX
nocobuii, yaenuTb [OMKHOE BHUMAaHWE TaKOMy BaXXHOMY pasfeny
PUMCKOro npaea, kak ny6namyHoe npaso (IUS PUBLICUM), wncxopgs
npyv 3TOM W3 3HAMEHMTOro OMpefefieHns OfHOro Y3  BblAAKLLMXCA
IOPUCTOB-KNaccuKoB  YnbnuaHa:  "M3yyeHne npasa  pacnafgaetcs
Ha fABe u4acTu: ny6iuMyHoe M uvacTHoe. [ly6bnnyHoe mnpaBo ecTb TO,
KOTOPOE OTHOCUTCH K MOMOXEeHWo PMMCKOro rocyfapcrsa, 4aCTHOE —
KOTOPOE OTHOCWUTCA K MOMb3e OTAENbHbIX NIL; CYLUEeCTBYET MOJIe3HOe
B OOLECTBEHHOM OTHOLIEHUM W MONE3HOEe B YaCTHOM OTHOLUEHUW.
My6anyHoe npaBo BKAW4YaeT B ceba cBATbIHUM (SACRA), cnyxeHue
XKpeLoB, MOMIOXKEHWEe MarmcTpaTtoB”. 3anafHOEBPONECKME W PyCcCKue
POMaHWCTbI (CreunanncTbl B 061aCTM PUMCKOr0 Mnpasa) UCTOMKOBbLIBAKOT
Knaccuukaumio YnonmaHa B TOM CMbICNe, YTO B €& OCHOBaHWE MNOMoXe-
HO pasrpaHuyeHne uHTepecoB. [ly6aM4yHOE nNpPaBO HeMnoCpPefCTBEHHO
OXpaHseT MHTepechbl rocyfapctsa u ero opraHos. OHO onpejensieT KoM-
NETEHLMIO YUPEXAEHUA N JO/MKHOCTHBIX Nul. Perynvpyet B3MaHue Ha-
noros. Onpefenser, Kakue feAHUA ABNAIOTCA NPECTYNHbIMUA U Kakue Ha-
KasaHus nonaralTcsd 3a Hux. K ny6nuuHomy npaBy, uCXogs U3
COBPEMEHHOW MpaBOBOM CUCTEMATUKWM, NPUHATO OTHOCUTb rOCYAapCT-
BEHHOe, aAMWHWUCTPATUBHOE, (PMHAHCOBOE, Yro/0BHOE, CyAebHOe, BOEH-
Hoe (IUS MILITARE), a Takke MexAyHapofHoe rnpaBo. YacTHoe >xe
npaso (IUS PRIVATUM) 3awumuiaeT nHTepechl YacTHblx nuu. Croga oT-
HOCATCA: NpaBo COBCTBEHHOCTU, 0053aTeNbCTBa, BblpaXeHHble B [JOr0BO-
pax, ceMeliHble OTHOLUEHWS, MpaBO HacnegoBaHus. B Hosoe Bpems nof
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OCHOBbI  PVIMCKOrO  MPABA

YaCTHbIM MpPaBOM CTa/IM MOHUMATb MB0 TPAXAAHCKOE NMPaBo NOC Top-
roBOe Mpago, /M60 rpaxAaHCKoe Mpago.

OTAnyve HOpM Ny6ANYHOIO Npasa OT HOPM YAaCTHOrO npasa 3aK/to-
yaeTcs B TOM, YTO MepPBble — WMMEPATUBHBIE, TO €CTb MOBE/INTENbHbIE,
o6Leobs3aTenbHble. ECAM MMnepaTmMBHbIE HOPMbI M BCTpeYakTca B 06-
NacTW YacTHOro npasa, TO NIMLWb B BUAE UCKOYeHns. B cdepe yacTHoro
npasa LAPAT YNoJHOMOYMBAIOLLME HOPMbI, TO eCTb YCTaHOB/EHHbIE ca-
MMM cTopoHamu. Tak, B XII Tabnuuax ectb NpaBua0 OTHOCMTENLHO A0-
roeopa: "Kak OHW [OTOBOPATCSA, TO MyCTb Tak U Byget", "nyctb 70 u Oy-
[eT forosopomM™. B yacTHOM npase BCTPeyatoTcAd HOPMbl "'BOCMONHUTE/b-
Hble", ''yCNoBHO-0053aTeNbHbIe', "'AMCNO3NTMBHbIE". BCé 370 03HavaerT,
UTO CyObBEKT MpaBa MOXET BOCMO/b30BATLCA YMNOJHOMOUYMBAIOLLEN HOp-
MOV, & MOXeT 1 He BOCMONb30BaThCA.

OG6bIYHO MPUHATO CYMTATb, YTO MO CPABHEHWIO C NY6AUYHBIM Mpa-
BOM YaCTHOe MpaBO MpPeACcTaBnseT co60i 60Mee LEeHHbI MaccuB PUMCKO-
ro npaea, TaK Kak OHO 60/ee pasBMTO M [0 TOHYAMLWIMX geTaneid npucno-
C06/IEHO K PEeryanpoBaHMI0 OTHOLUEHWIA, BO3HMKAKOWMX U3  (GopMm
TOBApOMpOM3BOACTBa M TOBapoobopoTa. Ho M3 3TOro BOBCE He cnegyer,
UTO Mbl MOXeM MpeHebperaTb NONOXKeHUAMU Ny6nuYHOro npasa. OHO
TaKXKe NpejcTaBnseT LEHHOCTb M He MOXET ObiTb UrHopupyemo. Mexay
4acTHbIM W Ny6AWYHBbIM MPaBOM CyLLECTBOBana OpraHUM4Yeckas CBA3b.
[eATenbHOCTb TeX XKe PUMCKMX HPUCTOB WM MarucTpatoB npoTekana B
pamKax ny6anyHO-NPaBOBbIX YCTAHOBMEHMIA. YacTHOe npaBo TO ABHO, TO
He3puMO NoAAepXMnBanoch MNy6AMYHO-NPaBOBLIMW HOpMaMu, My6any-
HbIM NpaBonopsgkoMm. BHe 3Toro npasonopsgka 6bi10 HEMbICIUMO U3-
JaHne 3aKoHOB M BOOGLLE NPaBOBbIX HOPM, HEBO3MOXHbl afMWHUCTPA-
TUBHAA U cyfebHas feaTenbHOCTb. He 6ygeT npeyBenvyeHMeM CKasaTb,
4To Ny6/MMYHOE MPaBO COCTaBAANO He TONMbKO (POH, HO [0 HEKOTOPOW
CTEMEHN U OCHOBY, Ha KOTOPOI CTPOWIOCH U Pa3BMBASIOCh YACTHOE npa-
BO. BaxHoCTb My6nMuYHOro npasa NOAYepKMBaeTCa cnegytouleit Gopmy-
MO PUMCKMX HOPUCTOB: "YacTHble COrnaleHns He MOryT W3MEHWTb
npegnucaHuii ny6anyHoro npasa'.

CNoXHOCTb BONPOCA 3aK/04aeTcs B TOM, YTO MOPOi TPYAHO NMPOBECTU YETKYHO
rpaHb Mexpay HopMamMu YacTHOro v ny6saMyHoro npasa. OTO 0COGEHHO XapaKTepHO
aona paHHeVI CTyneHun pa3BuTnAa PUMCKOro npasa, TO €CTb And nepuoja ,EI,EI‘/'ICTBVIH TaK

Ha3blBaeMoro "'UMBUILHOMO mMpasa’. Hanpumep, ofHW y4éHble nofnaraan, 4To Takue
MOHATUSA PUMCKOrO yrosoBHOro npasa Kak ymbicen (DOLUS) n BMHa, He6pexHOCTb
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OCHOBbI ~ PUMCKOFO  MPABA

(CULPA) 6b1n1 M3BECTHbI YXXKe B Mepuof paHHei pecnybnauku. [pyrue cumtanu, 4to
B TO BpPeMs fAaHHble MOHATUSA OTHOCWIMCL K cepe YyacTHOro npasa. B gpeBHeiwnii
nepuoJj BCAKOE MPOTUBOMNpPaBHOE [esiHWE WMeHoBanocb fennktom (DELICTUM).
Ecnn npaBoHapylleHue 3aTparmeano WHTepec rocyfapcTsa, TO OHO Ha3blBasocb
DELICTA PUBLICA, a ecnn Hapyllasncsa MHTepec 4acTHOro auvua, 7o roBopuiochb 0
DELICTA PRIVATA. B nepsom cny4yae npaBoHapyLleHWe NpecsefoBanocb opraHa-
MU rocyfapcTBEHHON BAacTu, BO BTOPOM TaKoe npecnefoBaHne MOr/0 HacTynuTb No
MHULMaTMBE MoTepresLUero.

Hazfo npusHath, 4To B 06M1aCTU My6/MYHOrO npasa TeKCTOB WK Ly-
TaT HOPUCTOB 3aMETHO MeHblUe, Hexenu B 0651acTu 4acTHOro npasa. K
TOMY XX€ OCHOBHbIE MONOXEHWS NyBANYHOrO MpaBa cogepxarca B op-
mMynax YnonuaHa n KOcTuHmaHa. 1o MbICAX pyCCKOro LMBWUANCTA U Teo-
petvka npasa IN.®.LLepweHeBnya, pUMCKMe HOPUCTbI, YBAEKLINCL YacT-
HbIM MpaBOM, MO4YTW BOBCE HE KAacalTCHd HU TrOCY4apCTBEHHOMO
YCTPOICTBa, HU OCHOBaHWA KapaTenbHOW [AeATeNbHOCTW, HU CUCTEMbI
06M10XeHNs Hanoramu. B oTanuve OT rpeveckux (uaocogos, puMcKue
FOPUCTbI He WV Aanblue TOProBOW U ceMeiHoi obnacTeil. Ho kak 06b-
ACHWUTL 3Ty cuTyaumto? LLleplieHeBuy Buaen 06bscHeHWe B TOl NpuBe-
KaTenbHOCTU, Kakyl VMena BO3MOXHOCTb HemnocpefCTBEHHOro BO3Aeit-
CTBMS Ha MpaBOM MOPSJOK B 06M1aCTM  YaCTHOrO W COBEpPLUEHHas
HEBO3MOXHOCTb Takoro BauaHMA B 06nactu ny6avyHoro npasa. He wc-
KMHOYaeT OH W APYroil NPUUUHBL: OTCYTCTBME (PMNOCONCKOr0 MOMEHTa B
MWPOBO33peHNN tOPUCTOB. 10 ero MHEHWIo, HOPUCTbI, Kak 1 Boob6Lle
pumnsHe, OblM Mano HafeneHbl OYXOM TBOPYECTBa, MOITUYECKOrO W
thunocodckoro. OHM HECnOCcO6HbI 6bIIM NOAHATLCA Ha BLICOTY U OTTyAa
B3I/NIAHYTb Ha YenoBeyeckoe obwexutue. Ho, fymaetcs, B AaHHOM Cny-
yae YYEHbIA CAMLLKOM CYpOBO CYAUT PUMCKMX HOPUCTOB, KOTOpble, Kak
6bl TO HKM 6bINO, MHOFOE chenannm u B obnactm nyb6anyHoro npasa. OT
HWUX LOLIAW BaXKHble (DOPMY/bl rOCYAApCTBEHHOMO, YIOM0BHOIO U Cyae6-
Horo npasa. Kpome TOro, OHM HepeaKo BAOXHOBAANUCH NPOU3BELEHUAMU
TeX Xe rpeyveckux punocodos. Y HUX NONPOCTY He ObIN0 HYXAbl B TOM,
4TO6bl 3aHOBO CO034aBaTb PUIOCOPCKME YUEHWUS NPU PELLUEHUW BONPOCOB
Teopuu npasa, a TeM 60nee NPaKTUKM NPUMEHEHUS HOPULUYECKNX HOPM.

B 3aknyeHun o0 nepuogmsauyun. Mctopmsa 3anagHoi pUMCKOR MM-
nepun HacumTbiBaeT 0kono 1200 neT. HayanbHOW AaToi NPUHATO Cym-
Tatb 754 unn 753 rog 4o H. 3., TO CTb roj 0CHoBaHuA ropoga Puma. Ko-
HEYHOI faToin — 476 rog H. 3., KOrfa pumckas nMnepus (Sbina 3aBoéBaHa
repMaHcKMMU nnemeHamu. PasnuuaioT nepuog uapeii — VII-VI Beka
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[0 H. 3.; nepwog pecnybimkn — V-l Beka o H. 3. (B CBOK 04epeab, pas-
nnyaroTcs paHHAs pecnybnvka — V-1l Beka fo H. 3. u no3gHas — -1
BEKa [0 H. 3.); nepuog umnepun — 1-V Beka H. 3. (B CBOKO o4yepefb, UM-
nepuo nogpasgensaot Ha npuHumnaT I-11l Beka H. 3. n gomuHaT V-V
BeKa H. 3.). icTopusa rocygapcTtsa gpeBHero Puma nmena cBok nepuoau-
3aluo, a MCTopMs PUMMCKOro npasa CBOKO, BOOOLLE roBOps, He Bcerga
COBMajaBLLYyl0 C Mepuogm3aumeil pUMCKOro rocyfapctea. Tak, Mbl pas-
NI4aeM rOCYAapCTBEHHbIA CTpoOl Puma B nepmog no3gHei pecnybanku v
npuHuunarta. B 10 ke Bpems pYMCKOe rpaxAaHCKOe Npaso, C TOYKM 3pe-
HWSt UCTOUYHMKOB ero hopMmnpoBaHmns (MPeTOPCKUIA 3LMKT) U C TOUKM 3pe-
HWA COAEpXaHUs CaMUX WHCTUTYTOB, ABMANOCH MOYTU 06LMM ANA 060MX
YKa3aHHbIX Nepuogos.

WcToputo pumckoro npasa NPUHATO AeNUTb Ha MEPUOAbl: ApeBHel-
Wwuii  (apxamyecknit) — 753-367 [0 H. 3.; npeaknaccuyecknin — 367-
27 [0 H. 3.; KNAcCWYeckKoro pMMCKoro npasa — 27 rog go H. 3. - 235
rof H. 3.; MOCTKIAcCUYeCKoro pumckoro npasa — IV-V Beka H. 3. (ans
nocnefHero nepuoga XapakTepHO BAUSAHME BOCTOYHOW (FPeyeckoin)
KyNbTypbl); fanee MAET HOCTUHWAHOBCKMI nepuog — 527-565 rogbl H. 3.
Heo6xoamMmo MOAYEPKHYTb, YTO YKa3aHHble Bbille AaTbl BECbMa YC/0B-
Hbl, XOTA W NpeLCTaBNAT HEKOTOpble yA06CcTBa AnA obyvatouierocs. B
XW3HW PUMCKOe NpaBo /MLb MOCTEMNEHHO MepexoAnno u3 OAHOro Co-
CTOSIHWA B [pYroe; KpoOMe TOro, B OAHMX CBOMX pasfenax Win 4acTax OHO
pa3BuMBanoch BbiCTpee, B APYrux MefneHHee. [ns Kaxaoro nepuoga pas-
BUTUS PUMCKOrO npaBa OblnM XapakTepHbl CBOWM nNpeobnafatouive wau
JaXe TOMbKO eMy MpUCYLLMe WCTOYHWMKW npaBa. [ns ApeBHeiwero ne-
puoga — 310 6yayT 06bl4an, NMOCTAHOB/EHMS HAPOAHbLIX cobpaHmil. Ons
npegknaccmueckoro nepuoga (Mnv nepuoga LeicTBUSA TaK Has3blBaeMoro
LMBW/ILHOMO NpaBa) XapakTepHa AeATeNIbHOCTb HOPUCTOB, MOCTaHOBMEHUS
CeHaTta, NpeTopckuii 3auKT. B 3TOT nepuog BbipabaTbiBaeTcA MNOHATUE
cnpasegnveocTn (AEQUITAS). [na Knaccuuyeckoro nepuoja xapakrte-
PeH TaKoW WMCTOYHMK, KaK MOCTOSHHbIA 3AUKT, 3aTeM — [eATeNbHOCTb
IOpMCTOB. 3[ecb BO BCIO MOLLb Pa3BEPTbIBAETCA CUCTemMartm3aTopckas U .
TBOPYECKas po/b ropucnpyseHumMn. B nocTknaccMyecknii nepuog ncTou-
HMKaMu npaBa CTaHOBATCS TaK HasbiBaeMble o6uwue 3akoHbl (LEGES
GENERALES). MNpeo6nagaloT MMnepaTopcKme yKasbl — 3AWKTbl U pe-
ckpuntbl. lMocnegHwii nepuof — nepuog Kogupukaumm. HekoTopble
VMEHYIOT ero nepuojomM Komnunaumin KocTuHuaHa.
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Jlekuuns 2

M CTOYHUEKM
PUMCKOI O NMPABA

CnoBo "MCTOYHMK" MMEET MHOrO 3Ha4yeHWil. B Hawem cnydvae mnog
HUM MOHMMAETCs Crnoco6 WM (opMa 06pPa3oBaHNA, TO €CTb BO3HWUKHOBE-
HWa Hopm npasa. Crofa OTHOCATCA: 0OblYHOE MpPaBO; 3aKOHbI; 3AWKTbI
MarucTpaTtoB; [LeATe/bHOCTb HOPUCTOB, MOJ KOTOPO B MepBYH0 oyepefb
noHumaroTca ux tosnkoeaHua (INTERPRETATION noctaHOB/eHMs ce-
HaTta; MMNepaTopckune ykasbl. B Takom nopsfke Mbl U PaccCMOTPUM 3TU
NCTOYHUKN.

[peBHeAWnmM UCTOYHMKOM npaBa 6bl1 06bivaid. oBOPST ewé 06
06bl4HOM MpaBe, B TOM CMbIC/ie, YTO 06bluayu AOrocyfapCTBEHHOro ne-
puoga NOMYYMAKM CaHKUMIO roCYAapCTBEHHOW BnacTW W CTanu nopgep-
XMBATbCA NPUHYAUTENBHON CUMON rocyfapcTea, a Yepes 3TO OHW W CTa-
HOBMAWCHL NpaBoM. OObIYHOE MPaBO 3TO HenucaHoe NpPaBo, TO eCTb 3TO
npaBo, KOTOpPOe He (mkcmpoBanocb. O6bIYHOE MpaBO — 06blYali — 370
lopugnyeckas Hopma, KOTopas OCHOBaHa He Ha MPAMOM BefleHWU Wiu
npegnvcaHun rocyfaps Wau rocyfapCTBEHHOM BnacTu, a Ha [ONrospe-
MEHHOM €€ MpPUMeHeHUMW, Ha 4acTom eé nosTopeHun. OOGbIYHOE MpPaBo
MMeHoBanoCck Mo-pasHoMy: MORES MAIORUM (o6bl4av npegkos),
USUS (obbluHas npaktuka) u, B nepuog umnepun, CONSUETUDO
(obblvaii). Mo npegaHuio, ewé B UapCKuil nepwog HekTo [MManupuii
(PAPIRIUS) npousBén 3anucb 06blyaeB, KOTOpas MMeEHOBanach LapCKu-
mn 3akoHamu (LEGES REGIAE). 31y 3anucbh umMeHywoT ewé [US
PAPIRIANUM. Ho gaHHas Tpaguuuma wunv faHHOe npefjaHvie nojsepra-
eTC COMHEHMI0 OOMbLUMHCTBOM MCTOPUKOB npaBa. [naBHOe coobpaxe-
HWe COCTOMT B TOM, YTO ecnu 6bl CyLLEeCTBOBaNO O6LIMPHOE 3aKOHOAA-
. TeNbCTBO Nepuoja Lapeil, TO CTaHOBATCA 6GecnpefMeTHbIMU Kanobbl
. nnebeeB Ha OTCYTCTBME nucaHoro npa.a. M3gaHue 3akoHoB XII Tabnuy
Kak pa3 1 6bIn10 Bbi3BaHO 60pb60 niebca 3a MMcaHoe Npago.

3akoHbl X1l Tabnuy — LEGES DUODECIM TABULARUM —
OAVH 13 Haubonee paHHWX WCTOYHWKOB PUMCKOTO NpaBa, 06bIKHOBEHHO
pgatvpyemblii 451-450 rogamm fo H.3. Y camux pumnaaH XIlI Ta6nuy
Nofb30BanMCh 60/MbLLIOK NONYNAPHOCTLHO. cTopuK Tut JInBmin HasbiBan
X1l Tabavy, NCTOYHMKOM BCEFO YacTHOro u ny6amyHoro npasa: "FONS
OMNIS PUBLICI PRIVATIQUE IURIS". Mo cnosam Luuepoxa, "Ons
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BCAKOr0, KTO WLLET OCHOB M WCTOYHWKOB NpaBa, 0fHa Hebonbluas KHU-
Xwnua 3akoHoB XII Tabnuu, BeCOM CBOEro aBTopuTeTa U 06BLEMOM MOMb-
3bl, BOUCTMHY MPEBOCXOAMT Bce GmbnanoTekn ctunocoos”. Mo ero xe
CBUIETENbCTBY, OH, B MOJIOAOCTM, KaK U ApYyrue LUKOAbHUKK, "3ayyuBan
X1l Tabnuy Ham3ycTb Kak «Heo6Xo4uMyr MecHb»"'. MHOrme puMcKue
IOPUCTBI B TeYeHWe BCEro nepuoga pecrny6inku KOMMEHTMPOBANN TEKCT
X1l Tabnuy,. He yTpaTnnn nHTepeca K HEMy W HOPUCTbI MMNEPaTOPCKOro
nepuoga.

CornacHo Tpaguuuun, B 462 rogy Ao u. 3. nneben norTpeboBann HaszHauyUTb KO-
MWUCCUIO 41 COCTaB/IEHNA MUCaHbIX 3aKOHOB. B 454 rogy fo u. 3. Pum otnpasun no-
CO/IbCTBO B COCTaBe TPEX natpuuveB B AUHbI 418 MU3y4YeHUS 3aKoHOB ConoHa. B
451 ropy Ao W. 3. obpasyeTcss KOMUCCMA M3 JEeCATW MaTpuumes, KOTopas HayepTana
3aKOHbI Ha fdecaTtu Tabnuuax. B 450 rogy Ao H. 3. o6pasyeTcss HoBas KOMUCCUA, NATb
naTpuuneB u nATb nnebeeB, KoTopas fobaBuia elwé ABe Tabaumubl.

Ecnn ofHn uccneposaTenn [0BepsAlOT M3BECTUIO O MOCONLCTBE B [peunto, To
Apyrve coMHeBalTCA B 3TOM. [10 MX MHEHMIO, MOCONLCTBO HaMnpas/AlOCh NIULb B -
Benukyto peuynto (MAGNA GRAECIA), To eCTb rpeyeckue KosioHUM Ha tore Uta-
nun. MpoTme noconbcTBa B APUHBLI FOBOPUT, B YaCTHOCTK, TO 06CTOSTENIbCTBO, UTO Y
pumnsH anoxm X1l Tabnuy ewé He 6bI10 (10Ta, HA KOTOPOM MOXHO 6bIf10 6bl CO-
BEPLNTL CTOMIb AINTENIbHOE MyTewecTsme. Kpome Toro, He TO/IbKO PUMCKWe nuca-
Te/n 6osiee PaHHEro Mepuoja, Ho U rpeyeckune aBToPbl, MoYaT 0 aKTe TaKoro rno-
CONbCTBA.

B KOHeyHOM cueTe, Hafjo Npu3HaTh, 4To B XII Tabnuuax oTpasunoch
pUMCKOe HauuoHanbHoe npaso. Ecnn rpeuveckoe BnvsHWe W MMeSio Me-
CTO, TO OHO He HOCWIO OMpejenstoLlero xapakrepa. Tabnuubl
(TABULA), no-sugumomy, NpeacTaBnsny coboil fepeBsiHHbIE JOCKM, a
BO3MOXHO W GPOH30BbIE WM MPAMOpPHbIe, BbICTaBNEHHbIE Y BX04a B Ce-
HaTckyto Kyputo. X1 Tabnuuy B noAAMHHOM BuAe 40 Hac He gownun. OHu,
KaK MoBecTBYeT Tpaauumd, cropenn B 390 rogy [0 H. 3. BO BPeMs Halle-
cTBua Mannos Ha PuMm (Bectu 0 "ranfibCKOM MNoxXkape" Takxe nofsepra-
HOTCA COMHEHMIO PALOM YUEHbIX). 3aTeM Tabnuupbl MO pacrnopsXXeHuio ce-
HaTa 6blNY BOCCTAHOBMEHbI. JTOT HOPUANYECKUI NAMATHUK COXPaHWUCS
TO/MbKO B CKYAHbIX 1 HE ACHbIX MO CMbICNY OTPbIBKAX, YACIOM 6onee CTa,
KOTOpble Mbl BCTPeYaeM Y MO3AHEALNX PUMCKUX W FPeYecKnx aBTOpPOB
(vewua, Mennwus, UunuepoHa, Mas, TauyuTa, u gpyrux). OTAenbHble M0Jo-
Xenua n3 XIlI Tabnuy BCTpeYaroTcs B UX COYUMHEHUAX MO0 B KpaTKUX
BblAep>Xkax, NMMbo B CBOOGOAHOM nepeckase. Yalle e BCEro aHTUYHble
aBTOpbl OrpaHM4YMBalOTCA yKasaHueM, 4To B XII Tabnuuyax npegycmar-
puBaioCb TaKOe-TO PeLlUeHne OnpeAendHHOro HPUANYEeCKoro Borpoca.
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Takum 06pa3om, Mo METKOMY BbipaxeHuto uccnegosatens Xl Tabnwuy,
N.NJTkoBKMHa, "Hayke NMPUXOAMTCA UMETb feno ¢ 6e3HaféXHO pacchl-
naswnMMcA namsaTHukom". CneposatesibHO, HM TekCT, HU cuctema Xl
Tabnuu, yCBOEHHbIE COBPEMEHHON HayKOR, U 0ny6/IMKOBaHHbIE B KHUFax
Mo MCTOPUWM PUMCKOrO MpaBa, He MOTYT CYMTaTbCs TOXAECTBEHHbIMU
TEKCTY M CUCTEME 3TOr0 NamATHUKA B MOMEHT €ro BO3HMKHOBEHNS.

B XIlI Tabnuuyax npaBoBble HOPMbl HOCAT, KaK MPaBWI0, He Kasyu-
CTMYECKM, a OOLWMIA xapakTep, TO eCTb OHW PeryavpytT TUMNUYecKune
OTHOLWeHus. HKOpuauyeckne npasuia HOCAT CBETCKUIA, a He cakpasbHblii
xapakTep. Xotd Xl Tabnuy He 0xBaTbiBalOT BCEr0 PUMCKOro rpasa, B
HUX MPegycMOTpeH MopsgoK Cy[OMNpPOU3BOACTBA, VUMEIOTCA HOPMbI TPaXx-
[AHCKOro M YrosioBHOro npasa, B YaCTHOCTW, OHWU COAepXaT topugunde-
CKMe TEKCTbl O TOProB/ie, O HACNefOBaHUW, O HEOMMATHbLIX LO/MKHUKAX, O
NPecTynAeHnax NPoTUB AMYHOCTU N MPOTUB COBCTBEHHOCTMW, O JIXKECBU-
JeTenbcTse, BOMWE6CTBE U TOMY NOLO6HOM. ECTb M afMWHUCTPATUBHO-
nonuLeicKkMe HOpPMbI, Kak, Hanpumep, o0 Nopsake norpebeHns n npoyee.

Yxe npu 6ernom 3HakomcTee ¢ XII Tabnmuyamu, 6pocaeTcs B rnasa
[BOAKNIA XapaKTep COAepXallMxcs B HUX npegnucaHuii. OfHU HOPMbI,
OTHOCALUMECS K YTON0BHOMY Mpasy, BeCbMa CYpOBbI, HarnpuMep, npasuniio
TanvoHa (IUS TALIONIS — npaBo BO3Me3aus, Mo Cu/ie PaBHOro npe-
CTYN/NeHNI0), LO3BONABLLEE C/IOMATb KOCTb TOMY, KTO CaM C/IOMan KOCTb
cBo6ogHOMY uenoBeky. CypoBO Kapanacb Bopox6a. [pyrue HOpmbl HO-
cunn 6onee MArKUA, eciM MOXHO TaK BbIpasuTbCs, MbepanbHbIii Xapak-
Tep. 3a TOT Xe Nepenom KOCTU Y CBOOGOLHOr0 uyefioBeka MOXHO Oblfo OT-
JenatbCqd  [JEHeXHbIM  WwTpaoM. 3[4eCb  BO3MOXHbl  pPas/inyHble
06bsicHeHuMA. M0-BMAMMOMY, HOPMbl BTOPOrO pofa OTpaxkanu HoBble 06-
LeCTBEHHble OTHOLWeHMS. OHW 60onee NO3A4HEro NPOUCXOXAEHWUS — pe-
3yNbTaT KakWx-TO BCTABOK W nepefenok. [pyroe 06bACHEHWE TakoBO.
EcTb Te unn uHble OcHOBaHMsA paccmaTpuBaTb XII Tabnuy Kak CBOEro
pofa gorosop mexay pumckoii (POPULUS ROMANUS) u nnebeiickoii
o6wuHamu. MNpu TakoMm nogxoge 6onee apxamuHble HOPMbl CMeAyeT cun-
TaTb "MmaTpuumaHckummn”, ¢ nnebesaMun ke yBs3biBaTb 60nee pasBUTYH
CUCTEMY HOPM. [JOTOBOPHbLIA XapakTep HOCSAT HOPMbI: "naTpoH, obma-
HYBLUWIA KAWeHTa, ga OygeT npoknaT" wav "npvBWAernii nyctb He uc-
npawmBatT", Clofa XXe Mbl 0THeCnn 6bl MpaBuIo "0 TPMALATU NbrOTHBIX
AHAX" OnS OO/MKHWKA. HaKOoHeu, TOro e MNpoWCXOXKAEeHUs npasuno,
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rnacsiiee, UYTO Henb3s KasHWTb CBOGOAHOrO YenoBeka 6e3 CaHKUUW Ha-
POLHOro cobpaHus — LIeHTypuaTHbIX KOMULMWIA.

B 3anagHoeBponeiickolii poMaHUCTUYECKO nuTepaType B KoHue XIX u Hauane
XX BeKOB NOSIBUNOCH TeyeHue, oTpuuaLLlee noganHHocTe X1l Tabnny n oTHocALlee
BO3HWKHOBEHME 3TOr0 MPaBOBOro NamATHWKA He K CepefuHe NATOr0 BeKa A0 H. 3., a
K Hayany TpeTbero Wanm fJaxe K Hayany BTOPOro Beka A0 H. 3. OfHaKo0, MHeHMue Tex
aBTOpPOB, KOTOpbIe MOABEPI/IN COMHeHMIO gaTupoBKy XII Tabnuy, BCTPeTUIO 3Hep-
rMYHOe BO3pPaXKeHUe y psfia MHOCTPaHHbIX U PYCCKUX POMaHUCTOB.

VIX 00BOAbI CBOAATCS K C/efyloLemy:

1. Asbik X1l Tabnuy oTnMyaeTca apxanyHoCTbl. HekKoTopble BbIpaXeHWUs He
6b1nM NoHATHBLI CekcTy 3nuio Mety (Hayano |l Beka fo H. 3.), aBTopy IUS
AELIANUM (IIl1 BeK fio H. 3.). COMHUTENbHO MO3TOMY, 4TO6bl 3aKoHbl XII
Tabnuuy ABNSANUCL NO3aHelLWwel NogaenKon.

2. B 3akoHax rosopuTcA O Npojaxke HeOMaaTHOrO AO/KHMKA 3a Mpedenbl puM-
CKNX BNafeHWN, rpaHuUa KOTOpbIX MNpoxoguna B TO BPemMs MO peke
(VENDITIO TRANS TIBERIM). Mexgy Tem, K TpéxcoTomy rogy Tubp yxe He
ABMANCA TPaHuULEd PpUMCKOro rocyaapcrsa.

3. MpaBOBble MHCTUTYTbI, peryavpyemble Tabnuuamu, KpaiHe ApeBHero npowc-
XOXAeHnsA. Hanpumep, y3akoHeHue npuHumna TanunoHa: "OKo — 3a 0Ko, 3y6
— 3a 3y6".

4. C MHeHMeM Tex, KTO OTpuLaeT UCTOPUYHOCTb 3aKoHogaTenbcTBa XII Tabnuu,

He COrnacytTCsA MHOIMe 3aKOoHbl 60see MO3LHEro MPOUCXOXAEHUSA, KOTOPbIMU
U3MEHSIINCb N OTMEHANNCh 0TAeNbHble npaBuna Xl Tabnuy, B yacTHOCTH, 3a-
KOH AkBunusa Il Beka fjo . 3., 3aKoH ®ypua | Beka o H. 3.

K MCTOYHMKAM PMMCKOro 4aCTHOrO Mnpasa, CNefyeT OTHECTU U HeKo-
Topble noctaHoBneHns ceHata (SENATUS CONSULTA). Cwopga OTHO-
carca: SENATUS CONSULTUM MACEDONIANUM, | Beka H. 3,, Ko-
TOPbIM OTMEHs/1IaCb MCKOBas 3aliMTa 4OroBOpoB 3aiiMa NOoABNACTHOMO
cbiHa; SENATUS CONSULTUM VELLEIANUM, | Bek H. 3., KOTOPbIM
06bABNANOCH HEAENCTBUTENbHBIM BCTYMNIEHWE XXEHLLUHBI B YYXKOl AONT.

Xo0TA 3aKoHOoAaTenbHas AefTeNbHOCTb HAPOLHOro cobpaHus pacnpo-
CTpaHsanacb rnaBHbIM 06pa3om Ha o6nacTb Ny6AMYHOrO Mpasa, HEKOTO-
pble 3aKOHbl OTHOCUANCH K YaCTHOMY npaBy. VimetoTcs BBUAY: 3aKoH [le-
Tenms (LEX POETELIA) IV Bekafo H. 3., OTMEHMBLUMIA NpOJaxy B
pabcTBO, &, BO3MOXHO, W YOMIACTBO HEOMNATHOrO JO/MKHWKA; 3aKOH AK-
Bunua (LEX AQUILIA) 11l Beka o H. 3., B KOTOPOM YCTaHaB/MMBaNUCh
HOBble npaBuna 06 OTBETCTBEHHOCTW 3a YHUUTOXEHWE W MOBPEXeHue
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yyxux Beweid; (LEX FALCIDIA) 1 Bek fo H. 3., 06 orpaHvM4eHunn 3ase-
LaTe/bHbIX 0TKAa30B.

K BaXXHeliLlLMM MCTOUYHMKAM PUMCKOMO npaBa OTHOCATCA 34MKTbl Ma-
ructpatos (EDICTA MAGISTRATUUM. Cnoso "a3fuKT" nowno ot
"DICO" — "rosopto"). PUMCKUe 1OpUCTbl U3faBaiu Te WM WHble MocTa-
HOBMeHMA, MpeanucaHus uau oblime npaswna nosefeHus. [enann oHu
370 B cuny npuHagnexasiwero um umnepus (IMPERIUM), To ecTb Bbic-
LWeli BNacTu. Ha nepeoe MecTo 34eCb BbIABUTaOTCA 34MKTbI NPETOPOB —
FOpPOACKOro M NO AenaM MHOCTpaHueB. Ha OCHOBaHWM pacnopsiXeHwuit
npetopa nepuoja MO34HeR pecny6AuKM CNOXMAOCL TaK Ha3blBaemoe
"npetopckoe npaso" — IUS HONORARIUM. Pumckue topuctbl nmve-
HOBaNM 3/AMKT MPETOpa XWBbIM TO/10COM LMBWU/BLHOTO npasa. Maructpara
XXe OHW MMEHOBaM FOBOPALMM 3aKOHOM, a 3aKOH — HEMbIM Marucrpa-
TOM. [lannMHWaH rosopui 0 NPeTopax, YTO OHW MOMOrarT MPUMEHATb
PUMCKOE MpaBo, BOCMO/HANT ero npob6enbl, UCNPaBAAIOT LMBUIbHOE
npaso. Heo6xoAnMMO NMOLYEPKHYTb MPaBOTBOPYECKYIO PO/b NpeTopa, Ko-
TOpbIVi MO CyLLecTBY TBOPUA HOBble HOPMbI MpaBa, M60 OH MOr AaTb uc-
KOBYIO 3aLUMTy, @ MOT U He faTb. BHauane 3guKT CyLLeCTBOBaN B YCTHOM
thopwme, a 3aTeM — B MUCbMEHHOIA.

OcTaTKM NOA06HBbIX 3ANKTOB AOLWAN A0 Hac: "H fam 3awmTy TOMY, KTO 3aK/t0-
unn forosop 6e3 o6mMaHa, HaCUINS U WHbIX HEMpPaBWbHbIX AecTBMIA™, “"Ecnm Kanu-
TaH Kopabns WAM  XO3IMH TOCTUHWLUbI, B3fIBLUME Yy MyTeLeCTBEHHWKA BeLn
Ha COXpaHeHWe, He BO3BPATAT UX, TO A faM MPOTUB HUX UCK', "ECNn KTO-HUOYAb
AacT Bellb B ccyfy (6e3Bo3me3fHOe Nonb30BaHWeE), TO A faM eMy UCK (415 Bo3BpaTa
Bewn)™, "Ecnn M3 Kakoro-HUbyab 3A4aHMa G6yaeT 4T0-1M60 BbIGPOLUEHO WU BbIIUTO
B TAKOe MecTO, Ffje MPOXOAUT WU ocTaHaBAMBaeTCA Myb6auKa, To A gam NpoTus 06m-
TaTena 3TOro 3gaHNs UCK BABOE, CPAaBHUTENIbHO C MPUUYNHEHHBIM yLep6oM™ u T. M.

B KOHLE pecnyb6anKu 3AMKT yxe o6ssaTeneH gns npeTopa; npeTop
cBA3aH COBCTBEHHBLIM 34MKTOM. KOCTAK 3MKTa — TO €CTb ero 4actu, Ko-
TOpble OKa3anncb YCTONUYMBBIMU W MOBTOPANUCH B 34UKTE BHOBb M36paH-
HOro marucTpaTa, a 3aTemMm W NPeemMHMKa 3TOro MocnefHero, — MMeHoBa-
nuce EDICTUM TRALATICIUM. o nopbl 40 BPemMeHu, 34MKT, B COOT-
BETCTBUM C HYX[Jamu ToBapoo6opoTa, passusaica. Ho B nepuog npuH-
uunara, NMOCKO/bKY OCHOBHbIE TWUMbl UCKOBbLIX (DOPMYS YXKE CNOXWUIUCH,
NPeTOPCKNA 3aUKT okocTeHeBaeT. Okono 130 roga H. 3., N0 MOBENEHUHD
uvnepatopa AgpuaHa (117-138), topuct HOnvaH 0606wWmn NpeTopcKuii
3aukT. Monyunmncs "MOCTOAHHbLIA  (BeYHbIW) 3gukTt" — EDICTUM
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OCHOBA  PUMCKOrO  MPABA

PERPETUUM, KoTopbIii, BNpo4YeM, A0 Hac He fowén. MonyTHO oTme-
TUM, 4TO S[WKTbl WU3JaBaMCb U KypynbHbiMK 3gunamu (AEDILES
CURULES), BegaBwummn TOproeoi opucaukumnein. OguH U3 Taknx sguk-
ToB rnacun: "Kto npogaét RES MANCIPI (paboB, CKOT), JO/MKEH CTa-
BUTb NOKynaTenei B U3BECTHOCTb, KaKoW 60/1€3HbI0 UK KaKUM MOPOKOM
CTpafaeT npojaBaemMas Bellb, ABAsSeTCS AM pab 6GernbiM, nam 6poasroi,
WM Nogniexawmm  HOK3anbHOW  oTBeTcTBeHHOCTM  (ACTIONES
NOXALES), koTopoii OH ewwg He MOHEC; BCE 3TO MNPOAaBLbl AO/DKHBI
06bABNSATL OTKPOBEHHO M MpaBuabHO npu npogaxe RES MANCIPI. Ec-
nm kakas-Hmbyab n3 RES MANCIPI npogaHa BOMpekn 3TOMy npaBuiy
MW BOMPEKM TOMY, 4TO 6bIN0 YKa3aHO uauM 06elaHo npu npogaxe, To,
MO 3asB/IEHVNIO COOTBETCTBYIOLLEN NpeTeH3WUn, Mbl AaauM MOKYNaTeno u
BCEM, KOF0O 3TO KAacaeTcsl, UCK B TOM, 4TOObl KyMnfeHHas Bellb Oblna Ha-
npasfieHa npogasuy".

OZHaKo, Mo 3HAYEHWIO PETY/IMPYEMbIX BOMPOCOB NPETOPCKUIA 34UKT,
CPaBHUTENBHO C 3AMKTOM KYPY/bHOMO 341Una, 6bli 60/1ee BaXHbIM.

FOPUCMPYAEHLIMA

Ansa pasBuTWS M NPUMEHEHNS MPETOPCKOro Mpasa, HYXHbl 6bIN CO-
OTBETCTBYHOLLME HOPUANYECKME MO3HAHWS. YXe BO BTOPOM BeKe A0 H. 3.,
HauMHaeT pa3BMBaTbCA TeopeTuyeckas topucnpygeHuns. K atomy Bpe-
MEHM MOHTU(UKM — Xpelbl KynbTa KOnuTepa — yTpaTuam CBOK Mpepo-
raTuBy B Ka4yecTBe Cy/ei v HOpPWUCTOB: MPaBO OCBOGOXAAETCA OT Pennru-
O3HO 060s104KKM. [1OSBAAKOTCA  CBETCKME  KOPUCTbl, K  KOTOPbIM
o6palLatoTca 3a KOHCyNbTaluuMeld He TOMbKO CTOPOHbLI, HO W MpeTop, Co-
CTaBNABLUMIA TpebyeMyH0 NCKOBYIO (hOpMyny C MOMOLLbO HOpMUCTOB. Bo3-
HMKAOT puanyeckue WKonbl. KOpuanyeckas npakTuKa XapakTepusyet-
cA Tpems rnaronamu:

A. RESPONDERE (oTBeyaTb) — fAaya COBETOB, KOHCYNbTalWil 4acT-
HbIM NMLaM W MarucTpaTam;

B. AGERE (Bectn geno) unm SCRIBERE (HagnucbiBaTb) — COBETHI
KacaTe/bHO o6pasa [eiiCTBUIA B rpaXK4aHCKOM MpPOLEecce;

C. CAVERE (npuHvMaTh Mepbl NPefoCTOPOXHOCTU) — PYKOBOACTBO
npoueccyanbHbIMU AeCTBUAMW KNWEHTA, PefaKTUPOBAHWE KaKuMx-
nmM6o hopmanbHbIX LOKYMEHTOB.
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OcHoBa pumckoro npaBA

MHeHNsa pPUMCKUX HOPUCTOB, UX HOPUANYECKMNE KOHCTPYKUWUW Npef-
CTaBNAOT BONbLUYIO LEHHOCTb, ABAAKOTCA CBOEro pofa o6pasuom MCTon-
KOBaHWS UNW MHTepnpeTaumnn NpaBoBbIX ABMEHUI. KpaiiHe BakHa Takxe
MX aprymeHTaums. VIMEHHO TONKOBaHWE 3aKOHOB tOpuCTamu npuobpeTa-
eT 3HauyeHue npasa. b6/bLwas yacTb MHCTUTYTOB LMBW/IBHOTO NpaBa pas-
BMBAETCA NyTEM TOMKOBaHWA OpMCTOB. Begb XII Tabnuy, coctaBnsBLume
OCHOBY MpaBa, B CUY MX KOHCepBaTu3Ma AelCTBOBaIN O4YeHb JONro. Mx
Heo6xoaumo 6b110 NPUCMOCOOMTL K MOTPeOHOCTAM BpemeHU. Takoe
npucriocobneHve CcoBepLIanocb He TOMLKO MOCPEACTBOM MPETOPCKUX
3[MKTOB, HO W MOCPEACTBOM TONKOBAHWI OPUCTOB.

B xofe 370V paboTbl HOPUCTLI JOMOMHANN, U3MEHSANN, & NMOPON (hak-
TUYECKM OTMEHANN CTapble HOPULMYECKMEe HOPMbI, CO3fAaBasi HOBble
HOPMbl B 06/1aCTU MMYLLECTBEHHbIX OTHOLUEHWIA U CYA0NPOU3BOACTBA.
FOpucTtbl 06yyanu npaBy MONOAbIX Nogei — 6ygywmux wopuctos. O6y-
YeHWe OCHOBbIBA/IOCh Ha ChefyrowWwmnx MeTOANYECKMX NMPpuémax: a) pasb-
SICHEHME TeopeTnyeckux sornpocoB — uHcTuTyepe (INSTITUERE — yc-
TaHaBnMBaTb), 6) MPUCYTCTBME YYEHWKOB Ha KOHCY/bTaUWAX, AaBaeMblX
yuntensmm — uHcTpyepe (INSTRUERE — cHabxaTb MpaKTUYeCKMMU
cBefeHuaMM, "HaTackmeatb"). B nepuog pecny6/mkn LeicTBOBaiN HOpU-
cTbl: Cekct dnuid MaT Kat (py6ex Il1-11 BekoB Ao H. 3.), MaHuii MaHu-
i, KOHnia BpyT, My6nanii Myunii Cuesona. O Hux topucT I Beka H. 3.
MomMnoHWIA nucan, YTO OHM OCHOBaNM rpaxpgaHckoe npaBo — IUS
CIVILE FUNDAVERUNT.

FOpUCTBI 3aHUMANNCh U HAyYHO-UTEPATYPHOI AESTENbHOCTLIO, KO-
TOpas BblMBaNach B pas/iMuHble GOPMbI:

A. PaspaboTka UMBWABLHOIO Mpasa. 3aecb aBTopbl Momnonuid, Masen,
YnbnuaH nucannm B COOTBETCTBUM C MNAHOM, NpesnoxeHHbIM Cabu-
HOM B ero TpakTaTe "O rpaxgaHckom npase".

B. KommeHTapuu K NpPeTOPCKOMY 3AMKTY, KOTOpble cocTaBnAnu Jlabe-
OH, laid, Masen, YnbnuaH.

C. [urecTsl — TOMKOBaHWS LMBWILHOTO W MpPeTOpcKoro npasa (OT
DIGERE — cobupaTb 1 pacnpegensits).

D. Yu4ebHukn (MHCTMTYUMM). K HUM XK€ MOXHO OTHECTU COOPHUKM
npasun — REGULAE, a Takxe ceHTeHuuii (SENTENTIAE)
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OCHOBA  PUMCKOFO MPABA

MaBna. Mucanncb M CO6O0PHUKM KasyCOB NOJ PasHbIMU Ha3BaHMA-
Mu ("Bonpockl”, "0oTBeThbl"), cocTaBnsBwmeca Lienb3om, Momno-
Huem, MNanvHWaHoM.

[ns pUMCKOA TeOopeTUYecKon HpUCNPYLeHLMN XapaKTepPHO Hau-
ume ABYX LUKOA WKW HanpasfieHWiA:

/ MepBas — cabuHNaHLbl. OcHoBaTenem eé 6bin KanutoH (CAPITO).
HassaHme CabuHmaHCKas LUKOMa Nofy4ymia No UMeHU yyeHuka Ka-
nutaHa — CabuHa.

/ BTopas — npokynuaHubl. E€ ocHosaTenem 6bin Jlabeon (LABEO).
HaseaHa [MpoKynuaHCKas LWKona Mo UMeHW ydyeHuka JlabeoHa —
Mpokyna.

3TN WKOMbI NO-Pa3HOMY peLlann Te WM WHble BONPOCHI rpaXiaH-
cKoro (4actHoro) npasa. OHW pacxofunucb, HanpumMep, No BOMPOCY O

cneuugukaumm.

Cnyyasnocb, 4TO HEKTO cfienian HevyTo U3 MmaTepuana, NpuHajiexaliero gpyro-
My co6CTBEHHMKY. CrnpalunBaeTcs, KTO CO6CTBEHHUK HOBOW BeLiM, — CO6CTBEHHUK
maTepuana unu cosgatenb HoBoi Bewm (NOVO SPECIES)? CabuHuaHubl 0TBeua-
nn: "CobCTBEHHMKOM HOBOW Belu fBASeTCA CO6CTBEHHUK MmaTepuana'™. OHWM KMCXO-
AUNN U3 TOro Tesuca CTOMKOB, 4To Matepus (MATERIA) goMuHupyeT Hag hopmoli.
Beab 6e3 maTtepuana He MOXeT 6bITb CO3fjaHa HMKakasi ocobas wan creymdnympo-
BaHHas Bellb. [MpoKynunaHubl, BCcef 3a ApPUCTOTE/NIEM, CYUTANU [OMUHUPYIOLLEN
thopmy — "MaTtepusi He CyLlecTByeT, MoKa OHa He 06peTéT copmy. CnegoBaTesibHO,
COOCTBEHHMKOM HOBOI Belyn ABnseTca eé cosgatenb. V60, co3gaHHoe, npexje 6b110
Hu4eliHbIM". lMpaBfAa, cOGCTBEHHMK MaTepuana Bnpase MpeAbsABUTb UCK K co3jaTe-
/110 HOBOW BeLM W MOJly4YnTb BO3HArpaxpaeHue. KOpuauyecku cosgaTenb paccMmaTpu-
BasicA Kak BOp. [103aTOMy OH 06£13aH ynnaTuTh wtpad.

[pyroii cnopHbelii BONPOC — KaK CnedyeT paccmaTpuBaTb MeHy? MoxeT nu
cunTaTbCA Npojaxei cpenka 6e3 yyactua MoHeTbl? [MpeacTaBum cebe, YTO HEKTO
fan gpyromy Tory (BepxHsAsi MyXckas ofexpga. MofyKpyrnblii Kycok maTtepuana c
BbIEMKOI AN BopoTa. Tora o6Bs3biBanacb BOKPYr Ty/0BuLia 4Yepe3 feBOe MJeyo,
TaK 4YTO pyKun ocTaBanucb CBO6OAHBbIMK). A B3aMeH NOyyua TYHUKY (6enas HUXHASA
odexpa, ANMHHas pyb6axa, HocvBLUasCcA nof Toroi). CabuHMaHUbl cunTany MeHy Ky-
nneii-npogaxei. Mpn 3TOM OHW cCbINannCb Ha CBUAETENbLCTBO [OMepa O TOM, 4TO
BOWCKO FPeKOB MOKYMaso BUHO Ha Mefb, Xene30 U pabos. MNpoKyanaHLbl e B AaH-
HOWA cfiefike BMAENW [OFOBOP MeHbI.

FOpuct Masen, oueHuBas NO3ULMIO CabUHWMAHLEB U NPOKYNMaHLEB,
Haxown npaBufibHbIM peLleHne BTOpbIX. Begb "0oAHO Aeno npogasath, U
apyroe — nokynarts! OfHO feno mokynatenb, a gpyroe — npogasey!
OpHo geno ueHa, a gpyroe — 1oBap! Npy MeHe >Xe HEeBO3MOXHO pasfiu-
UnTb, KTO AIBISETCA MOKYMaTeneM, a KTo — npogasLom”.
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OCHOBbI  PUMCKOrO  MPABA

MHeHNs pPUMCKUX HOPUCTOB, UX HOPUANYECKNE KOHCTPYKUUW Npef-
CTaBNAOT BONbLUYIO LEHHOCTb, ABAAKOTCA CBOEro pofa o6pasuom MCTon-
KOBaHWS UM MHTeprpeTaLuy NpaBoBbIX ABMEHUI. KpaiiHe BaxcHa Takxe
MX aprymeHTaums. VIMEHHO TONKOBaHMe 3aKOHOB tOpucTaMu npuobpeTa-
eT 3HauveHue npasa. b6/blas yacTb MHCTUTYTOB LMBW/IBHOTO NpaBa pas-
BUBAeTCA NyTEM TOMKOBaHWA tOpMCTOB. Begb XII Tabnuy, cocTaBnsBLume
OCHOBY MpaBa, B CUY X KOHCepBaTu3Ma AelCTBOBaIN O4YeHb JOAro. Mx
HeobxoanMo 6b110 NPUCNOCOBMTL K MOTPeOHOCTAM BpemeHWu. Takoe
npucriocobneHve CcoBepLIanocb He TOMbKO MOCPEACTBOM MPEeTOPCKUX
3[MKTOB, HO W NOCPELCTBOM TONKOBAHW FOPUCTOB.

B xofe 3Toii paboTbl KOPUCTLI JOMOMHANN, U3MEHSANN, a NOpoi (hak-
TUYECKM OTMEHANM CTapble HPUAUNYECKME HOPMbI, CO3fJaBasvi HOBble
HOPMbl B 061aCTV MMYLLECTBEHHbIX OTHOLIEHWIA U CyAONPOU3BOACTBA.
KOpuctbl 06yyanu npaBy MOMOAbIX ntofein — byaywux ropucTtos. O6y-
YeHWe OCHOBBIBA/IOCh Ha CNefyIoWMX MEeTOAUYEeCKUX Mpuémax: a) pasb-
SICHEHWe TeopeTuyecknx sonpocos — uHcTUTyepe (INSTITUERE — yc-
TaHaB/MBaTb), 6) MPUCYTCTBME YYEHWKOB HA KOHCY/bTaUWAX, LaBaeMblX
yuntensmm — uHctpyepe (INSTRUERE — cHabxaTb MpakTUYeCKMMU
cBefeHuaMM, "HatackuBatb"). B nepuog pecny6avku geiicteoBanu opu-
cTbl: CekcT dnuid MaT Kat (py6ex Il1-11 BekoB Ao H. 3.), MaHuii MaHu-
i, KOHuia bpyt, My6anii Myunii Cuesona. O Hux topucT I Beka H. 3.
MomMMoHWIiA nucan, 4YTO OHM OCHOBaNW rpaxpgaHckoe npaBo — IUS
CIVILE FUNDAVERUNT.

FOpUCTbI 3aHUMANNUCh W Hay4YHO-UTEPATYPHON AEATENbHOCTbIO, KO-
TOpasi BblMBaNach B pas/iMuHble OPMbI:

A. Pa3paboTka UMBWABLHOIO MpaBa. 3gecb aBTopbl MomnoHuiA, Masen,
YnbnuaH nucann B COOTBETCTBUM C MIaHOM, NpesnoxeHHbIM Cabu-
HOM B ero TpakTate "O rpaxgaHckom npase".

B. KOMMeHTapuu K npeTopckoMy 3AMKTY, KOTOopble cocTaBnsiu Jlabe-
OH, l"ali, MaBen, Y nbnuaH.

C. [urecTsl — TOMKOBaHWSA LMBWIBHOTO W MpeTOpcKoro npasa (OT
DIGERE — cobupaTb 1 pacnpegensits).

D. Yu4ebHukn (MHCTMTYUMM). K HUM >Xe€ MOXHO OTHECTU COOPHUKM
npasun — REGULAE, a Takxe ceHTeHuuii (SENTENTIAE)
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OcHoBa PVMCKOIro MPABA

MaBna. Mucanncb M COHOPHUKN KasyCOB NOJ PasHbIMW Ha3BaHMSA-
mMu ("Bonpockl”, "0oTBeThl"), cocTaBnsBwmeca Llenb3om, Momno-
Huem, ManuHnaHoMm. .

[N pUMCKOI TeOopeTUYeCKOR KpUCNPYLAEHLMN XapakKTepPHO Hau-
ume ABYX LUKOA WKW HanpaBneHWiA:

/ MepBas — cabuHMaHLbl. OcHoBaTenem eé 6bin Kanuton (CAPITO).
HassaHue CabuHMaHCcKasi LWIKOMa nonyyuna no vMeHun yyeHuka Ka-
nuToHa — CabuHa.

/ BTopas — npokynuaHubl. E€ ocHosaTenem 6bin1 flabeoH (LABEO).
HaseaHa MpoKynuaHCKas LWKona N0 UMEHW yyeHuka JlabeoHa —
Mpokyna.

3TN WKOMblI NO-Pa3HOMY peLlann Te WAW WHble BONPOCHI FpaXaaH-
cKoro (4acTtHoro) npasa. OHWM pacxofuiucb, HanpumMep, NO BOMPOCY O

cneuugukaumm.

Cnyyanocb, YTO HEKTO cfienian HevyTo U3 maTepuana, NpuHajiexaliero apyro-
My COBCTBEHHUKY. CrpallimBaeTcs, KTO CO6CTBEHHMK HOBOW Belu, — COGCTBEHHMK
matepvana unm cosgatenb Hosoli Bewmn (NOVO SPECIES)? CabuHuaHubl 0TBeYa-
nn: "Cob6CTBEHHMKOM HOBOW BelW ABNSETCSA COGCTBEHHMK MaTepmana'. OHuM umcxo-
AWM U3 TOro Tesuca CTOoUKoB, 4To Matepuss (MATERIA) goMuHUpYeT Haj hOpMoii.
Begb 6e3 maTtepuana He MOXeT ObITb co3fjaHa HMKakas ocobas wau crneyubnympo-
BaHHaa Bellb. [poKynnaHubl, Bcfef 3a ApPUCTOTeNIEM, CYMTANN [OMUHUPYIOLLEN
hopmy — ""MaTepus He cyllecTByeT, MoKa OHa He 06peTéT copmy. CnefoBaTenbHO,
CO6CTBEHHMKOM HOBOI Bely siBAsieTcs eé cosgatenb. V60, cozgaHHoe, npexae 6bI10
Hu4eliHbIM". lMpaBfAa, cOGCTBEHHMK MaTepuana Brnpase MpeAbsABUMTb UCK K co3jaTe-
/110 HOBOW BeLM M MOAYy4YUThb BO3HarpaxgeHue. tOpugnyecku cosgaTenb paccMaTpu-
Ba/icA Kak Bop. [03TOMy OH 0653aH ynnaTuTb wrpad.

[pyroii cnopHblii BOMPOC — KaK cnedyeT paccmaTpusBatb MeHy? MoxeT an
cunTaTbCa npojaxei cfenka 6e3 yyacTua MOHeTbl? [MpeacTaBuMm cebe, YTO HEKTO
gan gpyromy Tory (BepxHAsl MyXckas ogexpaa. MonyKpyriblii KycoK maTepuana c
BbleMKOW Ans BopoTa. Tora o6Bs3biBanacb BOKPYr Ty/i0BMLiA 4Yepe3 feBoe MJIeyo,
TaK YTO PyKu ocTaBa/nCb CBOGOAHBIMK). A B3aMeH MOAy4Yua TYHUKY (6enas HUXHAA
ofexnaa, AnvHHasa pybaxa, HocusLlasca Mof Toroi). CabuHMaHLbl CUMTANN MeHY Ky-
nnei-npogaxei. Mpn 3TOM OHW cCblNannCb Ha CBUAETENLCTBO [OMepa O TOM, 4TO
BOWCKO FPeKOoB MOKYMaso BMHO Ha Mefb, )ene30 1 pabos. MMPoKynmaHLbl Xe B AaH-
HOW cfiefike BMAENN [OTOBOP MEHbI.

FOpucTt Masen, oueHuBas NO3ULMIO CabUHWAHLEB U NPOKYNMaHLEB,
Haxo4un npaBw/ibHbIM peLleHne BTOpbIX. Beab "oAHO feno npogasath, U
apyroe — nokynats! OfHO feno nokynartenb, a Apyroe — npojaseL!
OpHo peno ueHa, a gpyroe — 1osap! NMpy MeHe >Xe HeBO3MOXHO pasfv-
YnTb, KTO ABMIAETCA MOKYMaTenemM, a KTo — npogasLom”.
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OCHOBA  PMMCKOTO  MPABA

KannToH xapakTepu3yeTcsi aHTUYHbIMW aBTOpaMM Kak KOHCepBaTop
B HOPUCNPYAEHL MM, CTOPOHHUK NpuHuunaTa. O HEM coobLianock, YTo OH
YMNOPHO AEPXUTCSH TOro, 4To eMy 6bino nepefaHo. JlabeoH ke XxapakTe-
pU30BaiC KakK CTOPOHHWMK pecnybnukKM ¥ MPOTUBHUK MpWHLMNaTa, a
Takke HOBaTop B topucnpygeHumu. OH Hanucan 6yaTo 6Obl YeTbipecTa
KHUT, YCEPAHO M3YYaBLUMXCS M KOMMEHTWPOBABLUMXCA B MEpPUOS MPUH-
umnata. Mo cBMAeTENbCTBY MCTOYHMKOB, J1abeoH GOMbLUEA YacTbio BBO-
AV HOBbIE MOMOXEHUS.

KNACCUYECKASA
FOPUCMPYAEHLINSA

MprMepPHO K cepefnHe BTOPOro CTONETUSA H. 3. MPOTUBOMONOXHOCTM
LUKON CabMHMaHLEB ¥ NPOKY/MaHLEB craaxusatoTcs. VI Mbl MeeM fieno
C TaK Ha3blBaEMOI K/ACCUYECKON topucnpygeHumeid. Knaccnyecknmm e
IopucTaMu, 4elicTBOBaBLUMMM B Nepuog npuHuMnata, cuutatorea: Manu-
HWaH, ObIBLWIMIA NpedekToM npetopms. OH CUATAETCA M CaMblM BblAato-
WMMCA PUMCKUM tOPUCTOM. [ManuHuaH 6b11 60MbLIMM MAacTepoMm paspe-
WaTtb C/OoXHble topuanyeckne kasycbl. Ero HasbiBannm SPLENDISSI-
MUS, 1o ecTb "6nuctatenbHeiwnin”. O NMUHbIX KayecTBax [ManuHuaHa
CBMAeTeNbCTBYET Takol (hakT. Vimnepatop Kapakanna, KOTOpOro Bocnu-
ToiBan ManuHuaH, y6un ceoero 6pata lety. Kapakanna notpe6osan,
yToObl lManvHWaH onpasfgan 3To 3/104esHUe, Ha 4TO MOCneA0Ban OTBET:
"Jlerye coBepwuTb HGpaToOybMiAcTBO, YeM ero onpaBgatb". o npukasa-
Huo Kapakannbl ManvHunaH 6bin yout (B 212 rogy); Masen (ymep B co-
POKOBOM rody TPEeTbero cTtonetus), npedekT npetopms npu AnekcaHgpe
Cesepe; YnbnuaH (ymep B 228 rogy); ail (opucT BTOPOro BeKa H. 3.);
MogecTuH, coBpeMeHHUK Masna.

B nepvog npuHuunata, ToyHee npu OKTaBumaHe ABrycTe, HeKOTO-
pbiM topucTam 6bina npesocTaBneHa 0cobas NpPUBMNErNS — UX KOHCY/b-
TaumMm npuobpeTatoT 0643aTeNbHY0 CUNy ANA Cyfeid Mo TeEM WU WMHbIM
penam. 3tn ouumancHble KoHeynbTauum (IUS RESPONDENDI — aB-
TOpPUTETHblE OTBETHI, WUAM Pa3bACHEHWS MO BOMpOCaM Mpasa) Mucanmchb
Kak Obl OT UMeHU nmnepatopa. OTBETbI OPUCTOB ObINKN 0653aTeNbHbI A4S
Cyfieil 1 BoO6LLEe YNHOBHWMKOB, NPUYEM B HEKOTOPbIX CAyYasX, HOPUCTbI
MOF/IN faXe He MOTWBMPOBATb CBOE peLUeHWe, OrpaHUYMBLUNCL ClI0BOM
"Oa" unn "Het". KOpucTbl Nepnoga npuHuMnaTa paspaboTanu yyeHme 06
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OcHoBa PAMCKOIro MPABA

06bI4HOM NpaBe, a TaKXe NUCaHbIX 3aKoHaX. C MX TOUKWU 3PEHUs, ANu-
TeNbHO cobnogaBLmiica obblvai cnegyeT cobnogatb, kak npaBo W 3a-
KOH, €C/IM He MMEETCA MUCAHOro 3akoHa. To, 4To 6bINo 0406PEHO JONrO-
BPEMEHHbIM 06bl4aeM M CO6N0OAANOCh B TeUeHWe MHOrMX fieT, JO/MKHO
cobnoaaTbCs, Kak MOMYanvBOe COrnalleHne rpaxpjaH, He MeHee, Yem
nMcaHoe npaso. Bons Hapoga MOXeT ObiTb BblpaXeHa He TOMbKO NyTéM
rof10COBaHMA B HApPOLHOM CO6paHMK, HO U MONYaIMBbLIM COFflaCMEM BCEX
nyTéM HenpuMeHeHus. YTo KacaeTcs 3aKOHOB, TO UX 3HaHWE COCTOWUT He
B TOM, 4TOObl yAepXXuBaTb MX Cl0Ba, a WX COLEPXaHWe W 3HaYeHue.
FOpucTbl pasnnuanu feiicTBrs, COBEPLUEHHbIE NMPOTMB 3aKOHa 1M B 06X0f
3akoHa. asen nwucan: "MpoTMB 3aKOHa NOCTYMaeT TOT, KTO AenaeT To,
4TO 3anpeLleHo 3aKoOHOM. B 06xof ke 3aKkoHa NocTynaeT TOT, KTO COXpa-
HsA CfoBa 3aKkoHa, 06Xxo4MT ero cmeicn”. MpefgMeTOM 3akOHa M Mpasa,
[O/DKHBI ObITh YaCTO NOBTOPAIOLLMECS, & HE pefKkue 1 Tem 6onee He eau-
HUYHbIe cnyyaun. IMpy TONKOBaHUW 3aKOHa, CnefyeT U3yuuTb, KakuM npa-
BOM MO0/Ib30Ba/INCb B MPOLUIOM B TakKWX Xe cnydasx, "nbo obbivail ecTb
AydWniA TONKOBaTeNb 3aKoHa". HakoHel, 3acnyXnBaeT CepbE3HOr0 BHU-
MaHus (POPMYNIMPOBKA OTHOCUTE/NILHO NpuHUencos: “MpuHuenc cBo6o-
JeH 0T cobnogeHns 3akoHoB". MpuHUENc, B CBOK 0Yepedb, NpefocTas-
nset cynpyre (ABrycTe) Takue MNpuUBWIErMM, KOTOPbIMKM caM 0b6nagaer,
X0TA (hOpMa/IbHO OHa He cBO6OAHA OT COBMOAEHMNS 3aKOHOB.

MMMNEPATOPCKUME YKA3bI
(CONST/TUT/ONES PRINCIPUM)

BaXXHbIM MCTOYHWKOM MpaBa B paHHel MMMepuu, CTaHOBATCA WMMMe-
paTopcKue pacnopsXXeHus Unu ykasbl. KOHCTUTYUUWM unyv MOCTaHOB/Ie-
HUS MMMEPATOPOB XOTH U He ABMANNCL 3aKOHAMW, HO VMMeNn Cuy Tako-
BbIX. bosee TOro, wumneparop CTAHOBMTCA Bbllle 3aKoHa. PuMCKue
topucTbl rosopunn: "To, YTO YrofHO MPUHLENCY, MMEEeT cuiy 3akoHa"
unm "To, 4TO MMNepaTop MOCTaHOBW/, HEMPEMEHHO ABMSETCA 3aKOHOM".
Pasnuuanuce cnegytolime BUAblI UMMNEPATOPCKUX PACTOPSIKEHWIA:

A. 3paukTbl. PacnopskeHus, 00bABASEMble BCEHAPOAHO M 06si3aTenb-
Hble [719 BCEro HacefeHus. BHellHe 3TV 3ANKTbI NOX0XMN Ha MarucT-
patckue. OgHako nocnegHue 6ol 06a3aTeNbHbl 418 MarucTpara, a
3TW Ans uMnepartopa He 06s3aTefNbHbI.

B. MaHgatbl. VIHCTPYKUMW YMHOBHMKaM, Hamnpumep, npaBUTENsM Mpo-
BUHUMWIA nnn pecnybiMKaHCKUM MaructpaTam.
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C. [Jekpetbl. CygebHble pelieHus nMnepatopa, KOrAa OH BbICTynaa B
KayecTBe CyAbW MO rpaXxgaHCKUM fenam.

D. Peckpuntbl. OTBETHLI MMMepaTopa Ha OpUANYEeCcKMe BOMPOChI Maru-
CTPaTOB W/ YACTHBIX /UL, KOTOPble OH COCTaB/AN C MOMOLLbIO CBO-
NX IOPUANYECKNX KOHCY/IbTaHTOB.

B nepvop nosgHeli vMMMepuy pacrnopsikeHWs umnepaTopa CTanu
HasblBaTbCA 3akoHamu (LEGES). OHuM cocTaBnsnucb B MMNEPaTopCcKuX
KaHuenapuax. Kaxabll vMnepatop u3gaBal MX BeNMKOE MHOXECTBO.
Takne WCTOYHWKM NpaBa NpPeALIecTBOBAaBLUMX MEPUOLOB, Kak CeHary-
CKOHCY/IbTbl, MarucTPaTCKUin 3AUKT 1 06blyaii BbIXOAAT U3 ynoTtpebne-
HUSA. EQWHCTBEHHbLIM WCTOYHWKOM MpaBa ABMSAIOTCA MMMepaTopcKue
KOHCTUTYLMKW, O06bIYHO 0OpallgHHbIe K ceHaTy. B nepuog umnepuu
UNHOBHWKW, MPUMEHABLUME 3aKOH, HEpeAKo nonafjanu B 3aTpyAHUTENb-
Hoe nonoxeHue. C OfHON CTOPOHbI, He Bcerfa 6blN0 W3BECTHO, Kakue
topuctbl umenn IUS RESPONDENDI, a kakve ero He nmenu. C apyroi
— CYAbSA-YMHOBHMK 3a4aCTYl0 He 3Han Kak ObiTb, €C/IM MHEHWUS KNaccu-
YECKUX OPUCTOB MO O4HOMY M TOMY XXe BOMpocy pacxogarca. [ns
obneryeHuns fena, umnepatop BaneHTuHuaH Il n3gan B 426 rogy 3akoH
0 LUUTMPOBAHWU, MO KOTOPOMY AN Cyfei, NOMb3yHLWMXCs Npu paccMoT-
PEHWUU [eNl COYMHeHMAMM (LuUTaTaMmn) KNacCUYeCcKUX HPUCTOB, UMEU
06a3aTeNbHY0 cuny TPyAbl NATWM topucToB: [ManuHWaHa, Ynbnuada,
MaBna, MogectnHa n las. O6dA3aTeNbHLIMU NPU3HABAINCL U MHEHMS
Tex topuctos (Cuesona, CabuH, HOnunaH, Mapuenn n gp.), Ha KOTOpbIX
CCbINANNUCh BbILLEYNOMAHYTbIE MATb HOPUCTOB. ECAM MHEHWS Ha3BaHHOW
"NATEpKM" OPUCTOB pacxoaunucb, TO MPeanucbiBasiocb PYyKOBOACTBO-
BaTbCA MHeHMeM OOJIbLUMHCTBA M3 HUX, & MPU pPaBeHCTBE [0/0COB,
npugepXvMeaTbcad MHeHus .MManuHnaHa, "KOTOpbIA nobexaaeT OAHOrO,
HO yctynaeT Agsoum". Kpome TOro, npusHasasiocb, YTO BCerfga WMEIOT
cuny "CeHTteHuun" Masna.

[lo nopbl [0 BpemeHM cyulecTBoBana (PUKLUNUA efuHCTBA 3aKOHOAa-
TenbcTBa. Kaxablil n3 ABrycToB M3JaBan 3aKOHbl OT UMEHU CBOEro W co-
npasutens. HaunHasa ¢ ®eogocus 11 (408-450), 3aKOHbI, U3faHHbIe B 0f-
HOIi NOMOBWMHE MMMNEPUU, AOMKHbI UMETb CUNY ANA APYroi Nulb B TOM
cfyyae, Korfga ux NOATBEPAWUT MMMepaTop ApYrov nonoBuHbl. EcTecT-
BEHHO, 4YTO JaHHOe NPaBW/0 OTNano C KpylleHwem 3anagHoi PUMCKO
uvnepun B 476 rogy. C 3TOro MOMeHTa umMnepaTopbl BocTouHol pum-
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CKO MMnepumn cumtann cebs HacnefHUKaMum PuMa W HOCUTENSMU Maeu
BcemupHoli MoHapxuu. K ckasaHHOMY cnefyeT 4o6aBuUTb, Y4TO MOMUMO
MMMNEpPaTOPCKUX KOHCTWUTYLWA, WMEeNu Cuay 3akoHa W MOCTaHOBAEHWS
npedeKToB NpeTopus, B Npegenax nx npegekTypbl U B cay4yae He NpoTu-
BOPEUUs: MX MOCTAHOB/IEHUI MMMNEPATOPCKUM KOHCTUTYLMSIM.

MPEAMOCBLINKN KOOANPUKALINN. Yxe B KOHUe nepuoga pecnybanku
owyutanacb noTpebHoOCcTb B cucTemaTmsaumm (Kogugumkauum) npasa. Mo cBugetenb-
CTBY WCTOYHUKOB, Llesapb HamepeBancs MPUBECTU B CUCTEMY rpaxfaHCKoe npaso;
"3 HEOBBATHOrO N Pa3bpoCcaHHOro MHOXeCTBa 3aKOHOB cobpaTb Ay4lune U Heobxo-
OUMble B COBCEM HEMHOrMX KHuUrax". [aHHbI 3ambicen 0Kasasics Hepeasnn3oBaH-
HbIM. Bonpoc ocTaBancs OTKpbITbIM BM/AOTb A0 Mepuoja No3gHeir umnepuu, B atoT
nepuoj Habnofaetca ynafoK HayKu npaBa, Bblpa3vMBLUMIACA B TOM, YTO CamoOCTOSi-
TenbHaa paspaboTka npaBa YCTynaeT MeCTO KOMMEHTMPOBAHWIO W nNepepaboTke
IOPULMNYECKNX COUYMHEHWI MpejLlecTBYIOLLEro BpeMeHU. Bcé cBogMTCA K M3B/eYeHU-
AM, MEPEeNioXeHNAM U KoMMeHTapuam. Ecnn opuctel 1V-V BeKOB U cTapanucb yCBO-
UTb TPYAbl K/ACCUYECKUX HOPUCTOB, TO K APYrUM WCTOYHUKAM — CeHATYCKOHCY/b-
TaM, 3MKTamMm — OHM BOBCe He obpaliaroTca. ONa HUX KOMMEHTapUM K/acCUYecKux
IOpUCTOB ¥ ABnAlTCA nucaHbiM npasom (IUS, 1US VETUS, IUS ANTIQUUM).
HOpuUCT-NpaKTMK CBOK 3ajayy BUAUT B TOM, YTOObl 3aWUTUTb UHTEPEC K/MEeHTa ny-
TEM MCKYCHO MOA06GPaHHbIX LMTAT U3 UCTOYHMKOB. He cnyuyaliHo AMMuaH Mapuen-
NWH, nucatens IV Beka, roBopuUT, YTO COBPEMEHHble eMy afBOKaTbl TO/IbKO U TON-
KyloT o Tpebaumm un Kacuennmm (TREBATIUS, CASCELLIUS — o6a »uau npu
ABrycte) u 6epyTca HalTu TeKCT 418 ONpaBAaHWA 4Yero yrogHo, BMOTb 4O maTepe-
ybuiictBa. OcnabneHne OPULMYECKOTO0 TBOpYecTBa MOB/EKO 3a Co6OW M ynagok
IOPUANYECKON TeEXHUKU. KOHCTUTYLMK, COCTaBASABLUMECS OpUCTaMU M3 Yucia umne-
paTOPCKMX YMHOBHWKOB, OT/IMYA/INCb MHOFOC/A0BUEM, MbIWHON (hpa3eosiorneit, He-
ACHBIM W3/10KEHWEM, Npobenamu u PUANYECKUMU HeTouHOCTAMU. Ye B 11l Beke
cTana owyuwaTbca NoTpebHOCTL B cucTemMaTu3auum (Kogupukaymmn) nMnepaTopckux
YyKa30B, M3[JaHHbIX B pa3HOe BPeMs pasHbIMKM uMMepaTtopamun. MMnepaTopcKmUX KOH-
CTUTYLU 6bISI0 OFPOMHOE KOMIMYECTBO, @ CBEPX TOr0 OHM YacTo MPOTMBOPEYMUIN Of-
Ha APYroiW, Tak KakK KaXAabli MMnepaTop cyMTan YCTaHOBJIEHWA CBOMX NpejLlecT-
BEHHWKOB He MMelwWnmMn cunbl. CnefoBaTeslbHO, €C/IM Y4YecTb, YTO Hafjnexallero
IOPULMYECKOT0 06pa3oBaHus y Cyabu He 6blN10, TO KaKMM 6Gbl ONbITOM CyAbS HW pac-
nonarasn, BbIHECTU HOPULMYECKU MPaBUIbHO 060CHOBaHHOE pelleHue cydbe Oblno
TPYLHO, a MOPOI 1 HEBO3MOXHO.

B koHue Il Hauane IV BekoB 6blAM MPeANpUHATBLI MONbITKA KOAU(MKaLMK
MMnepaTopcknx ykasos. lMpu 3TOM cregyeT OTMETUTb BaXKHbli MOMEHT — BHauasne
WHULMATUBA MUCXOAMMA OT YacTHbIX nuy. He paHee 295 rofja 6bln1 cocTaB/ieH KOfeKe
peropuaHa, a B cepeguHe IV Beka — kogekc MepmoreHmaHa. O6a 3T Kojekca 6Obl-
N1 cocTaB/fieHbl B BOCTOUYHOW M0OM0BUHE PUMCKONM MMMAepun, 06a 6biv CPpaBHUTENbHO
HeBE/IMKN MO 06bEMY, 06a OrpaHM4YMBasUCb OTHOCUTENIbHO HE60/bLUMM OTPE3KOM
BpeMeHU. ["aBHbIN Xe UX HeJOCTaTOK COCTOSA B TOM, UTO OHU 06bEAVMHANN BCEe KOH-
CTUTYLUMUN, HE CYNTAACH C TEM, OTMEHEHA fJlaHHAA KOHCTUTYLMA WUAN HeT.

Bonee COBEpLUEHHON BbIFNAAUT KOAWU(MKALMA, NPeNpUHATas yXKe
MMNepaToOpCKOi KaHUEeNspuein — nepsblil oPuLmanbHbI CO0PHUK MMMe-
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Maa — tpuauatyro, MogecTnHa — copok naTyto, Mapuenna — Lectu-
JecaTyto 1 Tak ganee. MNoyTy BCe U3 LUTUPYEMBIX HOPUCTOB, KPOMe TPEX
(KBuHT Myuuii Cuesona, AngeH Bap, dnwuit Fann), >xunu B nepnog uw-
nepun 1 60MbLUINMHCTBO — B MEpMoj npuHumnara. AurecTtsl COCTOAT U3
natugecatTn kHur. Knurn (kpome 30 u 32) fenatcs Ha TUTYNbl, YUCIOM
432. TuTynbl — Ha (parmeHTbl, uncnom 9123. A (parmMeHTbl B HOBEN-
WnX m3gaHuax durect — Ha naparpadbl. Komuccum 6bi10 npeanucaHo
BOCMO/1b30BATbCA COYMHEHUAMMW TOMBKO TeX IOPUCTOB, KOTOpble obnaga-
an IUS RESPONDENDI, ogHako oHa B 3TOM Ciy4ae TaKoil CTPOrocTu He
nposiBuna. OCHOBHbIM coAepXXaHvnem [Urect sBfAtoTcs (parmMeHThbl, OT-
HOCALLMECA K YaCTHOMY MpaBy, HO MHorue mecta [Urect OTHOCATCA K
ny6AnYHOMY MpaBy, a Takxke K TOMYy, YTO Mbl Ha3Baiu Obl 06LLel Teopu-
el npaBa. Tak, y)Ke B MepBOM TUTY/ie MepBOA KHUrn [urect gaH psag o6-
WMX OnpeAeneHnil, CTaBLUMX XPecTOMATMIHbLIMKU: OMpejefieHne Mnpaso-
CyAus, TMpejnucaHWs npasa, OMpefefieHVe Hayku npasa Wau
HopuCnpyeHLmMn. 34ech >ke roBOPUTCA 0 pasfeneHnn npasa Ha YacTHoe U
ny6anyHoe, UMBUIbHOE ¥ NPaBO HapofoB. BOMbLIOA MHTepec npeacTas-
naet ¢hparMeHT 13 NOMMNOHUA O NPOUCXOXKAEHUN U PasBUTUM PUMCKOrO
npasa. B TpeTbem TUTyne peyb MAET O 3aKOHAX, CEHATYCKOHCYNbTax W
ANUTENbHOM 00blyae, a B YUeTBEPTOM — O KOHCTUTYUMAX npuHuencos. K
ny6AnYHOMY >Ke npaBy OTHOCATCA KHUrKM 47, 48 n oTyacTn 49 (¥Yronos-
Hoe npaBo u npouecc). Kpome TOro, Bornpockl Ny6AMYHOro npasa BKO-
yeHbl B TUTYNbI 11 (0 npase ucka) U 14 (0 BOEHHOM WM flarepHOM ne-
Kynmun) a Takke B 49 kHUry u B 50 kHWUry B TuTyn 6 (06 MMMyHMTETaX).
HakoHeLl, B pasnnyHbIX KHUrax Jurect BCTPeYaroTCH MOOXEHUSA, KOTO-
pble MO COBPEMEHHON OPUANYECKOW CUCTEMATUKE OTHOCATCH K MEXAY-
HapoAHOMY rpasy.

Komwuccua nog npegcefatensctBom TprboHMaHa paboTana He TO/b-
KO HOXHWLAMW, HO W MEPOM; OHa HE OrpaHuymBanach Nvb U3BMEYEHU-
eM UWTaT M3 COYMHEHWIi KOPUCTOB M PACnoONOXEHUEM WX B W3BECTHOW
CUCTEMe, HO W BTOpranach B LUTUPYeMbIli TEKCT, COKpaLLas ero.

Llenb cokpalleHnin cocTosna B TOM, YTOObI JOCTMYL BOMbLUERA Cxa-
TOCTW W3M0XeHUs, NM6O oNycTUTb ycTapeBline mecta. Mopoli komuccus
Jenana BCTaBKM, KOTOPbIMW MOSICHSINCA TEKCT, a MHOr4a W A0MONHANCA
HOBbIMW HOPUANYECKMMMN OMpeaeneHusaMun. [eno 6b10 B TOM, YTO ANA
anoxu KOCTMHMAaHa HEMaNo MHCTUTYTOB K/1ACCMYECKOrO MpaBa YXKe CTanu
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" @aHaxpoHM3MOM. Tak, NOTepsno 3HayeHWe fJefneHue Bellei Ha mMaHumnu-
pOBaHHble W HEeMaHLMMUPOBaHHbIE, COBCTBEHHOCTU HA LMBUbHYHIO W
MPeTopckyto. He MMeno 3HavyeHWs W pasnnuune Mexgy neratamv U ¢u-
fevkomuccamun. U tak ganee. Mo3atoMy KomMuccua BblYEpKUBana Te C/o-
Ba, KOTOPbIE YCTapenu, U 3ameHsAna Ux HoOBbIMWU. Ecnun, Hanpumep, B Tek-

" . cTe BcTpeyanocb cnoso MANCIPATIO, To Komuccua BClOLY 3aMeHsna

ero sbipaxeHunem PER TRADITIONEM, a cnoso MANCIPARE — cno-
- BoM TRADERE. XapakTtepHas 4/ PMMCKOro npasa CTPOro ¢opmasibHas
.CleNKa MaHumnaummn, npMMeHsBLIAACA Npu nepexofe npaea CO6CTBEHHO-
CTWU, Y>Xe He NPUMEHSANACh.

Bce nofobHble M3MEHEHWs TeKCTa Ha3blBAOTCA WHTEPNONALUAMU.
- Cama Kommccua He oTMeyana, B KaKOM MecTe K/1aCCMYecKOoro TeKCTa OHa
YyTo-TO M3MeHuna. PomaHucTbl XIX-XX BEKOB NOTPaTUAN HEMAo YCu-
NNIA, 4TOObI YCTPaHUTb "Mopyy" TEKCTa KNacCMYECKUX PUMCKMX HpU-
CTOB, TO €CTb 4TOObl BOCCTAHOBUTb WX MOANMHHBLIE BbICKA3bIBAHUA.
Henb3s BUAETb NPUYMHY UHTEPNONAUMI TONBKO B TOM, YTO KOMWUCCUS MO
CBOEMY Hay4HOMY YPOBHIO CTOSJla HUXXE aBTOPOB, HacneAunem KOTopbIX
OHa orepuposana. Hago gymartb, 4to KOCTUHMAH W YneHbl KOMUCCUW NO-
HVYMaNN, YTO MHOTWME MOMOXKEHWS KACCUYECKMX HOPUCTOB, BbICKa3aHHbIE
B Ill Beke, y)xe He MOAXOAUNN K YCNoBUAM BOCTOYHOI puMCKOW umne-
pun VI Beka (BusanTtum). N3 Hacnegms Hago 66110 0T06paTh TO, YTO elwé
COXPaHAMO0 CBOK CUY, N MOT/I0 ObITb MPUMEHEHO B KaYeCTBE UCTOYHMKA
yXe BusaHTuiickoro npasa. Kpome Toro, Heo6xoaumo 6bin10 cornacutb
cnopHoble peweHns (CONTROVERSA), npepnaraBlivecs KnaccUyecku-
MU topucTamu. Flpn 3TOM KOMWUCCUS HE MOr/a He yyuTblBaTb TOMO fB/e-
HWsA, KOTopoe B 19 Beke ObII0 Ha3BaHO OpMEHTaNM3aUmMel pUMCKOro npa-
B3, TO €CTb MPOHWKHOBEHWA B PUMCKOE npaso nepuojga JomuHaTa 4-5
BeKa, BOCTOYHBIX, 3/VTMHUCTUYECKNUX BANAHMIA. Kak 6bl TO HK 6binio, 6na-
rogapsi KOMMWAATMBHONM, [LOBO/ILHO MEXaHWYeCKoi paboTe KomMuccuu
TpnboHWaHa, [0 Hac AOLWW TPYAbl KIACCUYeCKUX HPUCTOB, NMYCTb U B
He MONMHOM BUfE, B KAKOM-TO CTeNeHW nojnpasneHHble. B Lenom xe Au-
recTbl JalOT HaM NOANMHHBIN TeKCT. Mockonbky HKOCTUHMAH CMOTpen Ha
[vrecTbl Kak Ha 3aKOHOAATE/bHbI COOPHUK, aKT O(ULManbHbIA, TO OH
3anpeTus lopucTam nucatb KOMMeHTapuu K HuUM. FKOCTUHWMAH paspeLuvn
AUWb fenatb HebOMblUMe W3BMEYEHWUS W3 MOA/IMHHUKA, CBOAWUTbL He-
CKOJIbKO TUTY/OB OfHOTO COAEpXKaHWUs B OAVH.
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MHCTUTYUUMWN. B TOoM Xe 533 rogy npodeccopamu-topuctamu
deodmnom n [lopoteem, Nog pykoBoacTBoM TpuboHMaHa, bbl1 cocTas-
NeH 3NeMeHTapHbI  Y4Y4e6HUK rpaxaaHckoro npasa — WHCTUTYLun
(INSTITUTIONES). VIHCTUTYLMn 6bInn 13gaHbl B y4eOHbIX Lensx ans
HauMHAOLLMX HOPUCTOB, HO OHWM MOAYYMAN OULMANbHBIA XapakTep, TO
ecTb Mpuobpenn cuny 3akoHa. B 0CHOBY 3TOro o(uLManbHOro pyKoBO-
ACTBa KOMWUCCUA MONOXWUNA UHCTUTYUMUM [as, AONOAHUB MX COYMHEHUA-
MV HEKOTOPbIX APYruX aBTOPOB W HEKOTOPbIMW KOHCTUTYUMAMU. Marte-
puanbl OHa PacnofoXwuna no Toi Xe CUCTEME, YTO U B UHCTUTYUMsX [Mas.
A nmMeHHo: PERSONAE, RES, ACTIONES (nuua, Bewu, ucku). NHcTu-
Tyumm KOCcTMHMaHa cocTosanu us 4 kHur. MNepsas: vua n cemeitHoe npa-
BO; BTOpas: BELLM W NpaBa Ha BeLLM, a TakXKe 3aBellaHnd; TPeTba: Hace-
[OBaHMe MO0 3aKOHYy W 00f3aTenbcTBa; u4eTBEpTas: o00s3aTenbCcTBa MO
JeNMKTaM 1 uckam.

HOBEJI/1bl. Mocne cmept KOCTMHMaHA U34al0TCA TaK Ha3blBaeMble
Hosennbl (NOVELLAE), TO ecTb KOHCTUTYLMKU camoro KOcTuHUaHa, co-
cTaBneHHble noxe Kogekca n Aurect. KOCTMHMaH HamepeBasnca cobpatb
3T Hosennbl B eAuHblli c60pHMK. HO, 04eBMAHO, He ycnen 3Toro cae-
natb. [0 Hac gownu TOMbKO TPW 4acTHbIX c60pHUKa Hosenn, no 60nb-
Wei YacT Ha rpevyeckoM f3bike. Camblii GOMbLIOKA W3 YNOMSHYTbIX
CcH6OpPHUKOB cOCTOMT U3 168 HoBenn. HoBensbl OTHOCATCA FNaBHbIM 06pa-
30M K Ny6AMYHOMY W LepKOBHOMY MpaBy, HO €CTb U HOPMbl YacTHOro
npaBa—OHW TONKYIOT 0 6pake U HacnefoBaHUW.

HoBensbl BeCbMa MHOrOC/MI0BHbI. B HUX WMewTCA npeannucaHWs 0 TOM, 4TO
05Hapy)KeHHbIe B 3aKoHOfaTe/ibCTBe HEACHOCTU [OJIXKHbI NMPeacTaBNATbLCA CydaMun
nMmnepartopy, KOTOPoOMy OA4HOMY AaHO NMpPaBOo yCTaHaBNNBaTb N TO/IKOBaTb 3aKOH.

Bce ueTblpe yacTv koaudmkaumm KOcTuHnaHa — Kogekc, AurecTsl,
NHCTUTYuMn 1 HoBennbl NOMyunnun, BO3MOXHO yxe B Xl Beke, obLiee
__ HasBaHme — CORPUS IURIS CIVILIS, 10 ecTb, 6ykBanbHO — CBOA
rpaxgaHckoro npasa. HaunHaa ¢ XVI Beka, 3T0 HaMeHOBaHWe OKOHYa-
TefIbHO YTBEPAMIOCH.



PA3AEN I
NHCTUTYTHI
ny6nnmyHoro npaea







Jlekuuna 3

COCYANAPCTBEHHbLIN CTPOMW PUMA
B MNMEPWNWOA PECMNOYBIAUWKMW
(V-1 BEKA A0 H. 23 .)

Pumckas pecny6iMKa ynpaBnsaack TPEMs OpraHamMu BfacTW: CeHa-
TOM, MarucTpaTypoii, HapoAHbIMU COBPaHUAMMN.

CEHAT. Bepgywas ponb npuHagnexana ceHaTy, KOTOpPbIA ABASACS
onnoTom 3HaTW. CeHaT He 6bl1 BbIGOPHbLIM OPraHOM — ero YfieHbl Ha-
3Hayanucb crepsa KOHCy/namu, a nocne — ueHsopamu. B CeHat 3auuc-
NANNCL Te, KTO B MPOLUIOM 3aHUMaN BbICLUYKO TOCYAapCTBEHHYIO [0/XK-
HOCTb (KOHCyna, npeTopa, LeH3opa). He mornu 6biTh ceHaTtopamu
BO/IbHOOTMYLUEHHUKN W UX CbIHOBbA, a TakXe nuua, 3aHVMaBLUUECH He-
[AOCTOMHBLIMM  PUMCKOFO FPaXAaHUHA 3aHATMAMW, Hanpumep, MenKow
Toprosneii. 3akoH OsuHus (LEX OVINIA) 312 roga 4o H. 3. Mpeanuchbl-
Ban BbiOMpaTb CeHaTOpPOB U3 paspsga nydwux nwogein (EX OMNI
ORDINE OPTIMUM QUEMQUE IURATI). Mo cyuwecTtsy, CNUCKK ce-
HaTopOB, COCTaB/IAEMble KaXKAble MATb fIeT, He OT/IMYAINUCL OAUH OT Apy-
roro. 910 6blfa MOXWU3HEHHasA CaMOMOMOMHAKLWAACA Konnerns. Mepso-
HayanbHO COCTaB CeHaTa Obln YWUCTO NaTpuumaHckum. [Moxe nnebeu
Takke nofyumnu goctyn B ceHaT. o Cynnbl (82-79 fo H. 3.) ceHat co-
cToAn u3 TPEXcoT uenosek. Cynna yBennyun ero coctaB [0 LUECTUCOT
yenosek. Llesapb (49-44 oo H. 3.) — [0 AEBATUCOT.

Mpoueaypa paboThbl ceHaTa 6blna TakoBa. O6bIYHO CeHAT CO3bIBasiCsi KOHCY/IOM
(nnn gukTaTopoM), KOTOPbIM 1 NpeacesaTeNbcTBOBaA B HEM. MpeTop TakXe MOr co-
3blBaTb CeHaT, HO NNLIb NO AeslaM MeHbLero sHa4eHua. B 3aceflaHMK ceHata mornu
y4dacTBoBaTb U Maructpatbl, KOTOPble B p'aHHbII7I MOMEHT Haxogunucb Npu AO/KHO-
cT. OHM MOFAM M BbICTYNaTb, HO He rosiocoBatb. 3acefaHWs ceHarta, no obLiemy
npasuny, 6e1a1 Ny6ANYHBIMW, HO MOT/IM MPOTEKATb M MPU 3aKpbITbIX ABepsX. B no-
cnefHeM cny4vae pelleHwe ceHata uMMeHoBasnocb SENATUS CONSULTUM
TACITUM (monyanuebiM). MarucTpart, CO3BaBLUMI ceHaT, u3naran CyLiecTBO Aena,
no noBoJy KOTOPOro OH pewmnn obpatuTbeca K ceHaTy (RELATIO). 3aTeM HauuHa-
nock o6eyxzaeHue. MpefceaaTeNbCTBYOWMI NpUrnatian ceHaTopoB (Mo CNUCKY) Bbl-
cKasatbcsl. ["onocoBaHme 66110 AN MOUMEHHBIM, WX NYTEM PaCXOXAEHUS, paccTy-
naH“WeMm B pasHble CTOPOHbI — ''ronocoBaHne Horamu'. PelleHuWs ceHarta
nmeHoBanmcb SENATUS CONSULTA v nonyyanu cBoé HasBaHMe N0 MMEHN KOHCY-
na, npeAcefaTenbCTBOBaBLUEro B cobpaHmMm ceHaTa. O6bIYHO MOCTAHOB/IEHUSA CeHaTa
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nsnaranancb NUCbMEHHO. DT MOCTAHOB/IEHUA 3aHOCWU/IUCL B CMeunanbHYl0 KHUTY U
nepefaBanucb B xpam Liepepbl, rae nx xpaHunu nnebeiickue agunbl. Mo3gHee nocta-
HOBMlEHUS  cTanM oTAaBaTb B apXMBbl  FOCYAapCTBEHHOro  KasHaueicTBa
(AERARIUM) npu xpame CaTypHa.

MpaBoMouns ceHaTa B 06/1acTU ynpaBaeHUs 6biiv HeoOblYaHO WKUPOKKU. Emy
npuHagnexana afgMUHUCTPaTMBHass BnacTb BO BPeMA TaK  HasblBaemblX
“MexgyuapcTBuin. Ecnu noyemy-nv6o ¢ BbiGopaMy KOHCyna ciyyanacb 3aMUHKa,
TO ceHaT HasHauan u3 cBoeli cpedbl Mexayuapsa (INTERREX) Ha cpok Ao naTu fHeli.
Uepes Kaxfble NATb fHeli BblI6Mpancs HOBbI MexAyuapb A0 TOr0 MOMeEHTa, Moka He
6yaeT Bbl6paH HOBbI KoHCyn. OT ceHaTa 3aBMCeNI0 Ha3HauyeHWe JUKTaTopa, B ciydae
0onacHoli BOWHbI MM BHYTPEHHUX BOJSIHEHUIA. OH cocTaBnsn GOAKET pacxofoB W f0-
XO/0B, YNpPaBAsAn rocyfapCTBeHHbIM MMYLLECTBOM, PAcMopsiXasCh OTHATLIMU Y ApY-
rmx Hapofos 3emnsamu. CeHaT Beflasl U AeflaMu KynbTa, yCTaHaB/IMBas HOBble Peu-
rMo3Hble WUrpbl 1 npasgHectBa. OH OCYLWECTBAAN PYKOBOACTBO MHOCTPaHHbIMU
genamu. EMy npuHagnexana pellawiowas posib B BOMpocax 06bABNEHWA BOWHbI 1
3ak/oyeHns mupa. OH paTuduuupoBas MUPHbIE LOroBopbl. HeBO3MOXHO npejcTa-
BUTb cebe ynpaBiieHWe BOOPY>XEHHbIMW cunaMy rocypapctsa 6e3 yvacTus ceHaTta.
OH npuHMMan pelleHWe o NPou3BOACTBe Habopa M 06 ycnoeuax Habopa u pacnpege-
NAN TeaTpbl BOEHHbIX feACTBUIA MeXAy MNONKOBOALaMW; (MHAHCMPOBAN apMuio BO
BpPeMS BOIHbl; KOHTPONMPOBAn XOf BOEHHbIX OMepauwuii, JaBas MOMKOBOALAM YyKa-
3aHUS 0 TOM WA UHOM MCMO/Mb30BaHWK Bolicka. Pa3peluan nMosKoBoALY ocTaTbCA Ha
JO/KHOCTU CBepX YCTaHOBMIEHHOro cpoka. Peluan BOMPOC O BbIKyNe BOEHHOM/EH-
HbIX, MPUCYXAan NOJIKOBOALY TPUyM®.

HekoTopble McCNefoBaTeNIM CNpaBeanMBO MONAraloT, YTO CeHaT MpPeACcTaBsn
co60/1 HeuTo BpOAe MEPMaHEHTHO [eNCTBYIOWEr0 reHepanbHOro WwTaéa PUMCKOro
BOEHM3UPOBAHHOIO rocyfapcTsa. MouTu BeCe fieNa U HyX/Abl Hace/eHUs OH cucTema-
TUYECKU MOAUUHSAN TEKYLUM BOEHHbIM 3anpocam.

CeHatopbl UMeNn NOYéTHbIe MpaBa: HOCMAWM 30/10TOe KOMbLO, Kpac-
Hble canorum v TOry C LUMPOKON MyprnypHOW KaiiMoi. Ha ynauuax u nno-
Waaax Puma nepef, ceHatopamu BCe pPacCTynanuch.

MAIMCTPATYPA. Bbl6opHble [JOMKHOCTHbIE NiMla B PUMe Hasbl-
BaNCb MarucTpatamu. Bce fOMKHOCTY 6bIM CPOUHBIMU (0ObIYHBIA CPOK
MOMHOMOYMNA — OfUH TOf), KonnernanbHbiMu 1 6e3Bo3me3gHbIMU. Teo-
peTuyeckn [O/MKHOCTHbIe NULA CYUTaIUCL OTBETCTBEHHbIMU Mepej Ha-
pofHbIM cobpaHuem. Ho npuBneveHne K OTBETCTBEHHOCTU MOF0 HACTy-
MWTb TOMIbKO MO WCTEYEHUW CPOKa NOSHOMOYWMI MarucTparta. MpuHUmM
KONNEernasibHOCTN OTHIOAbL He 03Hayasa, YTo MarncTpartbl NPUHUManu pe-
LUeHna no 60/IbLLUMHCTBY rO/I0COB, a 3aK/Yvancs B MpaBe Kaxoro Kon-
Nern pacnopskaTbCs caMocToATeIbHO. J1060/ mMarmctTpaT Mor BMeLlaTb-
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CA B [€ACTBMSI CBOEr0 KOMMErM N OTMEHMTb TO WM MHOE pacnopshkeHue
nocnegHero (IUS INTERCESSIONS).

Bce npaBa, KOTOpbIMU 06/1afanyt PUMCKWE Maructpatbl, AefWIUCh
Ha [gBe rpynnbl. [epsas rpynna npas 0603Hayanacb C/IOBOM
"IMPERIUM", a BTopas — "POTESTAS".

MonHomouusa, o6o3Havaswwmecs umeHem IMPERIUM, Bknwoyanu
B cebs:

a) BEpXOBHOE KOMaH[OBaHWe BOWCKOM U MpaBO Habopa TakoBOro, npa-
BO HasHaueHWs O(MLEPCKOro COCTaBa, MPaBo 3aKMOUYEHUs Nepemu-
pusi C MPOTUBHUKOM;

b) npaBo CO3blBaTb CEHAT W HapogHOe COBpaHve W MpeaceaTeNbCTBO-
BaTb B HUX;

C) BbICLIYIO LOPUCANKLMIO (FPAXKAAHCKYIO U BOEHHYHO);

d) npaBo U3faBaTb PACMOPAKEHUA U MOHYXAaTb K NX UCMOJTHEHUIO.

POTESTAS — 3710 6bl/1a MeHbLUas BfacTb, BblpaXaBLlascs B Mnpase
n3faBaTb PacrnopsikeHns W Hanaratb wrpadsl. IMPERIUM npuHagne-
XKano ToMbKO BbICWIMM Maructpatam — AUKTATOPY, KOHCynam U MpeTo-
pam; POTESTAS — Bcem npoymm maructpatam. COOTBETCTBEHHO 3TOMY
pasnuyatoT: maructpatos CUM IMPERIO n SINE IMPERIO, 1. e. ¢ nm-
nepuymom ¥ 6e3 TakoBoro. Kpome Toro, MarucTparbl LeNUANCh Ha 0pau-
HapHbIX, T. €. eXXerofHoO N3bnpaembIx (KOHCY/bl, MPeTopbl, 341/bl U T. N.)
N 3KCTPaOpAMHApHbIX, T. €. N36rpaembIX TOMbKO NpU Ype3BblUYaliHbIX 06-
CTOATENbCTBAX (AMKTATOP, HaYa/lbHUK KOHHULLbI).

PaccmoTpum npaBomMoynsa OTAefIbHbIX MarucTpartos.

KOHCY/Ibl. KOHCYNbl, B 4ucne [BYX, SBASMMCL BbICIUMMW NpaBu-
TeNbCTBEHHLIMW YMHOBHMKaMK B Pume. KOHCYn OTKpbIBaN 3acefjaHue ce-
HaTa M npeacefaTenbcTBOBaA B HEM. OH npefcefaTenbCTBOB] U B LiEH-
TYpUaTHbIX KOMUUMAX. B clyyae Hy)XAbl OH NPeACTaBAsAN FOCYAapcTBO
BO BHELWIHWX CHOLUEHWUSIX. EMY NpuHagnexasm Wrpokue cyaebHble npa-
Ba: OH MOF MpPUroBapuBaTh fJaXKe K CMEPTHOIN KasHU NGO K KpynHOMY
wTpady. OH Hafaupan 3a OThpaBfeHMEM KynibTa U T. A. BmecTe ¢ Tem
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KOHCY/IbCKas BflacTb — 370, MO NPenMyLLecTBY, BOeHHaa Bnactb. [ peye-
CKMe aBTOpbl, NO6bIBABLUME B PUMe, Ha3blBa/M KOHCY/OB, NMPUMEHUTE Ib-
HO K CBOWM MOHATMAM, cTpateramu. [NpaBoMoOuMss KOHCY/I0OB B Mepuof,
BOMHbI B BOWNCKE MOryT ObiTb 0603HayeHbl TepmuHOM IMPERIUM
MILITIAE.

KoHcyn npoussogun Habop pUMCKMX rpaxiaH B apmuto. lMocne To-
ro, Kak BOWCKO 6bl10 YKOMMAEKTOBAHO, BOWHbI MPUHOCWUAWN KOHCYNY
npucary. Mo BbINO/IHEHUN PEIMTNO3HLIX 06PAAHOCTEN BOWCKO BbIXOAWIO
3a npefenbl ropofa, U KoHcyn obriekancsa npasamu nonikosogua. Eciv B
npegenax ropoga Morna UMeTb MecTo MHTEpLieCCUMA KOMMer, TO Ha BOiiHe
TakoBasd He fonyckanacb. EAWMHCTBO KOMaHAOBaHWA [OCTUranocb TEM,
4YTO OOBIKHOBEHHO KOHCY/Ibl PYKOBOAWAW BOEHHBLIMW OMepauusMn Ha
pasHbIx (poHTax. OTAeNbHas apMus, nopyyaemasi KOHCYNy, a paBHO Te-
aTp BOEHHbIX AENCTBMIA, B Mpefenax KOTOPOro OCYLLeCTBAANACh efMHO-
NNYHasA KOHCYNbCKas BMacTb, HasblBanuch "npoBuHumein”. Cdepa aelicT-
BWIN KOHCYNOB OMnpegensnach TPOSKUM NyTeM:

a) Xpebuem mexay Konneramu; 6) cornalleHUeMm Mexmay HuUMM,
B) MO yKa3aHWUIO ceHarta.

KoHCyny npuHaanexano npasBo HasHauyeHWsi KOMaHAHOro cocTaBa. B
3TOM BOMpoce Mexay AdUHamMM U PUMOM CyLLECTBOBa/sIO 3aMETHOe pas-
nnune. Tam BCe Ha3HaYeHUs Ha BOEHHbIE AO/MKHOCTU MPOXOAWAW MO
KOHTPO/MIEM HapoAHOro cobpaHus, a B Pume o(uLepCKuii cocTaB HasHa-
yancs Mo YCMOTPEHWIO KOHcyna. MpaBaa, BOEHHble TPUBYHbI HauMHaloT
136MpaThCs HapOAHbIM COBPaHMEM, HO LEHTYPUOHbI He W136Kpanunch.

KoHcynam npuHagnexano npaBo 06bABAATb BOMHY TeM Hapogam,
yepe3 TEPPUTOPUIO KOTOPbIX MPOXOAWAN ux apmun. Ho 06bsABMEHHas
KOHCYNOM BOWiHa He Gblfa rnaBHO BOWHOW; rnaBHas e BOMHa 06bAB/SA-
nacb TO/IbKO CEHATOM, M60 ¢ 0406PeHNS NMOCNeAHErO.

KoHcyn pacnonaran v QJMHaHCOBOVI BNacTbk, MOCKOJ/IbKY CEHAT ac-
CUrHoBsasn gnd seaeHuA BOIiHbI 3HAYUTENbHbIE OEHEXHblIE CpeacTBa.

KOHCyn OCyLLEeCTBAAN BbICLIYIO YrONOBHYIO U FPaXAaHCKYLo topuc-
AVKUWIO B BOCKe.
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EMy npuHagniexano npaBo PacriopsyKeHWst 3axBadeHHoW [Ao6blveid.
Ho oH He pacnopspkascs et ab6CcomoTHbIM 06pasoM. OH Mor pacrops-
OVUTBCS NULLL ABUXMMOCTbIO. BOMpoc e 0 TeppuTopuanbHbIX Npuobpe-
TEHUSAX PELIancs CeHaToM.

KoHcyn 6bin Brpase 3aKOUUTL Nepemmpue ¢ Bparom PUMCKOro ro-
cyaapcTea. HO [0roBOp, 3aKMOYEHHbI KOHCY/IOM C HEMpusTenem, UMmen
TONbKO MpeABapuUTENbHbIA XapakTep M Nog/iexan paTuduKauum ceHaTta.
3BeCTHbI Cyyau, KOrAa CeHaT OTKasblBaiCs CaHKLUMOHMPOBATb [0ro-
BOP, 3aK/OYEHHbIA KOHCY/IOM.

CnefyeT WMeTb B BUAY, UTO HeKOTOpble yuyeHble (MOMM3eH W Apyrue) yTBep-
Xganu, 6yATo BNacTb KOHCY/N0B 6blia BCeoGbeMtoLel, 60 KOHCYNbI C YCTaHOB/Me-
HMEM pecny6/MKU MOJIHOCTLI0 YHAC/Ne[oBanM MPEXHIO LapcKyl BnacTb. OfHAKo,
KakK 6bl LUIMPOKO HU TPaKTOBaTb MOMOXKEHWEe U BNacTb KOHCY/Na, OHW BCE Xe 6blin
OrpaHuueHbl:

a) OAHOTOAMYHOCTLIO fAaHHOW MarucTpaTypbl; 6) eé KonneruanbHOCTbIO: BCS-
KWIA KOHCYN MMeN MpaBo HanaraTb 3anpeT, NPUOCTaHABAMBATbL PACMOPsKeHUe CBO-
ero Kofneru; B) NpaBoM 06XasioBaHUs B HapoAHoe coGpaHue MpPUroBopa, BbIHECEH-
HOTO KOHCY/IOM B Npefjesnax ropoga.

CeHaT KOHTPONMPOBan KOHCyfa Ha BoliHe. KoHcyn o6s3aH Gbif no-
CbiflaTb CEHaTy [IOHECEHUs O XOA€ BOEHHbIX AEWCTBWIA U cnpalmBath y
ceHaTa, Kak MOCTyMUTb B TOM WM WHOM cnydae. CeHaT Hanpaens/i B
pacropsiKeHWe KOHCy/a CreumanbHoe N0, KBECTOPA, B LENSX KOHTPONSA
3a PacXxO/0BaHMEM CPeACTB, OTNYLIEHHbIX AN HYX[ BOWHbI. KoHcyn mor
ObITb MPUBMEYEH K CyAe6HO OTBETCTBEHHOCTM, Hanpumep: 3a ru6enb
BOWCKa, 3a HeydauHblii UCXOf CpaXKeHMUs, 3a HeMmpaBWIbHOE PacXofoBa-
HUE CYMM, acCUTHOBaHHbIX Ha BOVHY.

nPETOP. B 367 I. 0 H. 3. 6blna yupeXaeHa HOBas [O/KHOCTb —
npetopa. Hepeako WCTOYHMKM FOBOPST O MPETOPE, KaK O [JOMKHOCTHOM
nnLE, OTNPaB/SBLIEM MPaBOCYAME. TO HE BMOSHE TOYHOE OMpefeneHue.

B [elicTBMTENbHOCTM XKe y MpeTopa Ha MepBOe MEeCTO BbICTYManu
afiMUHUCTPaTUBHble (DYHKUMK. OH fo/xeH Obin Habnogatb 3a obLiecT-
BEHHbIM MOpsAKOM B ropoge. CnefoBaTe/lbHO, OH ABAANCA TpafoHavalib-
HMKOM. BmecTe ¢ Tem, NpeTop cumTanca MAafLnM KONero KoHeyna, u
B 3TOM CBOEM KayeCTBe OH BbIMOMHAN KaK rpaxaHCKue, Tak U BOEHHble
(PYHKUMN KOHCYMOB, T. €. KOMaHZOBa/s BOWCKOM, MpeAcefaTenbCTBOBa
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B HapofHOM cobpaHun u T. A. TpeTopbl TaKXe M36Mpanucb CPOKOM
Ha OAWMH roj B LEHTYpuaTHbIX KomMuumax. C 242 r. fo H. 3. cTanu nsbu-
patb ABYX npeTopoB. lNpuv4yémM OAWH Befan MO-NMPeXHeMy fAenaMmu pum-
CKMX TrpaxpgaH, a BTopoli — genamm uHocTpaHues (PRAETOR
PEREGRINUS).

LIEH3YPA. BCé 6bITME PUMCKOIA apMuK B MEPUOJ, paHHel pecny6inKu
GbIfI0 CBA3AHO C pasfeneHMeM rpax/aH Ha MMYLLECTBEHHbIE paspsabl Co-
06pa3Ho ¢ pehopmoii Cepus Tynnms. B cnyyae Habopa B BOWCKO Hajo
GbINI0 ABUTLCA C M3BECTHbIM BOOPY)XEHWEM, MO3ITOMY Mepef rocyaapcT-
BOM CTOs/1a 33iaya Kak-To pacnpefensTb BpeMs OT BPEMEHU FpaxpaH Mo
Knaccam W LEHTYPUSIM, UHBIMWU CNOBaMM, NMPOU3BOANTL MEPENUCH, LIEH3 B
BOEHHbIX, WMYLIECTBEHHbLIX W MOMUTUYECKUX UeNsx. PacnpegeneHue
rpaxgaH no Tpu6am, CepBrEBLIM paspsagam W LEHTYPUSM OCYLLECTBNS-
nocb 0cOGbIMM MarucTpatamy — LeH30pamMu, M3GUpaBLUMMUCS B 4KCIie
[BYX B LIEHTYpUaTHbIX KOMULMSX OAMH pa3 B NATb /1eT. Tak Kak Mpows-
BO/ACTBO MEPENUCU TPaXAaH M MX UMYLLECTBA 3aKaHUMBanoCh 0BbIYHO B
nosiTopa roja, TO MPaKTUYECKW LIEH30pbl OCTaBaiNChb B [OMKHOCTH He
[l0Nlee 3TOr0 CPOoKa.

CornacHo Tpaguuuu, LeHsypa 6blna yupexjeHa B 444 rogy Ao H. 3.

MepBOHAYaNbHO LLEH30p — 3TO MarucTpaTt, MPoVM3BOAMBLUMI Mepenucb U Mnpe-
AOCTaBNABLUMI rpaXKfaHam npaBo 6bITb 3a4MCNEHHLIMU B TOT WAW WMHOW Knacc. ITo
6blna BaxHaa (yHKUUSA, M60 M3 (haKTa BXOXAEHWSA, Hanpumep, B MepBblil Knacc,
NpouCTeKann 3HauuTeNbHble MaTepuasibHble BbIrofbl. O6bLIKHOBEHHO LIEH30p YCT-
pavBasncs Ha niowaaun, u nuua, npeTeHAoBaBLUMe Ha 3a4UC/ieHNe B paspsf BCafjHU-
KOB, [JO/DKHbI 6bI/IN ABUTLCS C BOOPYXXeHWEM U nowafblo. LieH3op rosopun: "yeeau
CBOIO nowagb', nméo *‘npogaii ceoto nowagb’.

MocnegHAs dpasa, NMPOU3HECEHHAA MPe3puTesIbHbIM TOHOM, O3Hayana, yYTo Jo-
MOraTesIbCTBO TOrFO WM WHOMO filia LeH30p Npu3HaeT HeoCHOBaTe/bHbIM. LleH3op
6bln nocnefHeli MHCTaHLUMe AN pelleHUs Bonpoca O 3a4uc/ieHMM B MATb K1accos.
MocTeneHHO LeH30p HayMHaeT npuobpeTaTb BCE 66nblUMe NpaBa. Y Hero BO3HMKaeT
HOBOE MO/IHOMOYME: ynpasJfieHWe rocyfapCTBEHHbIM UMYyLLecTBOM. OH oTfaeT rocy-
[AapCTBEHHbIe HAJIOMM Ha OTKYMN KOJIJIErMAM OTKYMLWMKOB. 3aTeM OH OTAAeT B apeHAy
3eMJ110, YTO (paKTUYeCKU 03Hayano pacrnpefesieHne 3axBayeHHbIX 3eMefb, NepeLues-
wux B ¢oHg rocygapctea (AGER PUBLICUS). OH BegaeT coopyXeHuWem W noagep-
XKaHuem B NopsiiKe rocyfapCTBEHHbIX 3AaHUA.

LieH3op 6Mxe BCex 3HanM MaTepuasnbHoe MOMOXeHWe PUMCKUX rpaxpaH. Ecre-
CTBEHHO MO3TOMY, YTO MMEHHO OH MOF TOYHee BCEro OMnpeAe/UTb AOCTOMHCTBO TOro
WM VMHOTO NULA ANS 3aHATUS [JOJDKHOCTM ceHaTtopa. Mpu 3TOM OH yuuTbiBan:
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a) 3HaTHOCTb NPOMUCXOXAeHWsA; 6) 60ratcTBO; B) Hannuue onpefenieHHbIX Mopasb-
HbIX JOCTOUHCTB.

LleH30p Gbln 6NOCTUTENEM HPaBOB W B 3TOM KayecTBe WMeN Mpaso
OrpaHNuYnTbL B MOMMUTUYECKMX MpaBax TeX, KTO, MO €ro MHEHWo, COBep-
Wwan yto-nM6o NPOTMBHOE A0GPLIM HpaBam. Tak, LEH30p MOF BblYEPK-
HYTb U3 CMMCKa CEHATOPOB, MEPeBECTU W3 paspsfa BCAAHWKOB B MEXO-
TUHUbI U J@XKE UCKOUNTL U3 TPUGBHI, UTO BIEK/O 3a COGOI BPEMEHHOE
NVILLEHKE NpaBa rofoca B HapoAHbIX COBPaHUSX.

OVKTATOP. Bpems BO3HWKHOBEHUSA [O/IKHOCTW [AUKTatopa Hewus-
BECTHO. BeposATHO, WHCTUTYT AMKTaTypbl SBAAETCA OYEeHb [APEBHUM W
BOCXOAWUT elle K LapcKoMmy mnepuofy, Korga AWKTatop HasbiBasicA
"MAGISTER POPULI" v cToan BO rnase 0Noa4yeHUs 06WMHbI PUMCKOr0
Hapoga. B nepuop pecnybnuku K HasHauyeHWUo AuKTaTopa npuberanm
AULWb NpK Ype3BblYaiiHbIX 06CTOATENLCTBAX, HaNpUMEP, B C/lyyae BOMHbI
C CU/IbHbIM NPOTUBHWKOM WX B CNyYae Kakux-nnbo BHYTPEHHUX BOJHe-
HWiA. [uKTaTopy nMpuHagnexana BcA nonHota Bnactm (SUMMUM
IMPERIUM). Bce npoyve maructpatbl, B TOM YMC/E U KOHCYNbI, CTaHO-
BU/INCb NOJ KOHTPO/b AUKTaTopa U 0653aHbl ObIIM NOSUMHATLCS emy.

Ecnu gukTaTop npucy>xgan Koro-nmbo K CMepTHOWM KasHu B mpefe-
nax ropoja Pvma, TO Ha ero npuroBop Hefb3s ObIN0 XKanoBaTbCA B Ha-
pofHoe cobpaHue. CpoK MOSIHOMOYUSA AMKTATOpa orpaHuumsancd 6 me-
cauamun. Tak KakK [MKTATOp Ha3Hayancs An1s BbINOMHEHUA KaKoro-nnéo
onpegeneHHoOro fena, To (akTMYeckn OH cnaran ¢ ce6s NoAHoOMoYUsA [0
NCTeYeHNs1 3aKOHHOTO cpoka (MHorfa Ha 20-i, 16-i n gaxe 8-i AeHb Mo-
cfie CBOEro n3bpaHusa). BHELWHMMU 3HAKaMN AUKTATOPCKON BAacTh 6blau
JINKTOpPbLI, KOTOpble B 4yucfe 24-X MOBCHOAY COMPOBOXAanu [uKTaTopa.
[unKTaTop HasHavancd OfHMM W3 KOHCYNOB MO MNPEeSNOXeHU ceHara.
dopmanbHO KOHCYA, MOMYYMBLUMIA CEHATCKOe NpefnuMcaHvWe O HasHaue-
HWW QUKTaTopa, MOT Ha3HauMTb Ha 3Ty AO/HKHOCTL Nt060oe Lo, HO dak-
TUYECKU KaHAMAAT npegniarancsd CeHatoMm, WM He Obino cnydvas, 4To6bI
CTaBfIEHHUKMN CEHAaTa He MPOoXoAawunun. PacrnopsXeHWs AuKTaTopa He noj-
neXxanu gaxe TPUOYHCKOW MHTepLeccun, T. e. nnebeickue TpMBYHbl He
mornn Hanaratb VETO Ha Te uan uHble pacrnopsykeHus gukraropa. MNpa-
BOMOUMA AMKTaTOpa Ha BOWHe BMO/HE aHaNOTMYHbl KOHCYNbCKUM (Habop
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BOWCKa, KOMaHAoBaHWe WM, nNpaBO pacnpefeneHnsa ,q06bILII/I, BbICLLaA
ropucankuna B BOWCKE U T. I'I.).

MocnegHwuii cnyyali NpvMeHeHWs [PEBHEPMMCKON AWKTaTypbl OTHOCUTCA K
216 r. fo . 3. Mocne aToro fuMKTaTypa COBEPLUEHHO BbLIXOAUT W3 ynoTpebneHus. B
nuTepaType BCTpeyaeTcs MHorga ownbovyHoe yTBepXAeHWe, 6YATO AMKTaTypa 6blna
BoccTaHoBseHa npu Cynne un Llesape. OgHaKo MexXAy AUKTaTypoii paHHepecny6au-
KaHCKOro rnepuofja n nepuoja KoHua pecnyb6/nkun o6LmnM ABASETCA 04HO TONIbKO Ha-
MMeHOBaHMe.

Mpofo/MKUTENbHOCTD ApeBHEN AUKTATYpbl OrpaHWYMBaeTCs CPOKOM B 6 Mecs-
ueB (NE AMPLIUS SEX MENSES — He 6onee wecTu MecaueB), a Cynna 6bia obne-
YEH [MKTATOPCKMMMU MOMHOMOYUSIMU Ha HeonpefenéHHblli cpok. Ecnu gpeBHUE fUK-
TaTopbl HasHayanucb [NA  Kakolh-nnbo cTporo onpegeneHHoin uenu, 1o Cynna
obnafan caMblMU HeOrpaHWYEHHbIMU MOTHOMOYUAMMN.

HakoHel, ApeBHAA AWKTaTypa uMMena CBOUM HOPUAUYECKUM OCHOBAHMEM WU
o6blyail, N 6e3bIMAHHbBIN 3aKOH 06 yupexaeHun AuKTaTypbl. [ukTatypa xe Cyn-
Nbl 6blna yupexjeHa ocobbiM 3akoHoM (LEX VALERIA DE IMPERIO). Ho geno He
B OAHWX TO/IbKO IOPUANYECKNX OCHOBaHWAX. COBepLUEHHO MHas 06CTaHOBKa, WHOW
XapaKTep K/accoBbIX MPOTMBOPeunii nepuofa npabneHus Cynnbl N0 CPaBHEHUIO C
nepBbIM MEPUOAOM CYLLEeCTBOBaHWUA pecrnyb/nKyM He MO3BONSIOT YCMaTpMBaTh KaKoii
6bl TO HU 6bIN10 MPEEMCTBEHHOCTU 3TUX BUAOB [UKTATYpPbI.

HAUANIbHUK KOHHUUbI. OuKTatop Ha3Hayan cebe MOMOLLHMKA B n-
. e HayanbHMKa KoHHMUbl MAGISTER AEQUITUM. MocnegHuid He mor
ocTaBaTbCA Ha MocTy fofiblle AuKTaTopa. OH aBTOMaTMyecKu fuvLiancs
CBOWX MOIHOMOYMI, KaK TOMbKO AMKTATOp cnaran ¢ cebs csou. B3ammo-
OTHOLUEHWS MeXJy AMKTATOpOM W HayalbHWKOM KOHHMUbI 6biin orpe-
JeNeHbl TPeyecKUM MCTOpuKOoM [Monmbrem, yKasaBLUIMM, 4TO XOTS Ha-
YanbHUK KOHHWLbI HaxoAunca B NOAUYUHEHUW Y OUKTATOPa, OAHAKO OH
KakK Obl 3acTyrnaeT MecTO 3TOr0 MNOC/iefiHero B Cnyyae ero OTCYTCTBUSA.
Wccnefosatenamy 310 ykasaHue MOHWMAeTCs TakMMm 06pasom, 4TO Ha-
YanbHUK KOHHWLbI ABAANCA 3aMeCcTUTe/IeM fuKTaTtopa B TeX MecTax, rae
OH (gMKTaTop) MO KakuM-Mbo MpuyYMHaM He MOTr NPUCYTCTBOBATD.
FOpuanyeckn HavanbHWK KOHHULbI BCE XX€ He MOr AeiliCTBOBaTb BMOJIHE
CaMOCTOATESIbHO, JaXe B OTCYTCTBUU AukTaTopa. OCHOBHas 0653aHHOCTb
Haya/lbHMKa KOHHULbl — KOMaHJ0BaTb PUMCKOM KOHHULEA B coCTaBe
BO/CKa, BBEPEHHOIO AMKTATOPY.

MNEBENCKUE TPUBYHbI. B 494 r. 10 H. 3. nneben gobunuck npasa

n36bupaTb U3 CBOEl Ccpefbl ABYX 0COObLIX AOMKHOCTHbLIX /ML, Ha3blBaB-
wuxca "nnebeiickummn TpubyHamu™ TRIBUNI PLEBIS. MepBoHayanbHo,
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KaK 06 3TOM CBUZAETENbCTBYET PUMCKUIA mucaTesb BappoH, TpuByHbl siB-
NSANCL BOEHHBIMM BOXASMMW Nne6ca B MOMEHT yAaneHus ero Ha Ces-

. LLUeHHYI0 ropy. 3To onpegeneHve BappoHa U cresyeT B3ATb 3a OCHOBY.

ECTECTBEHHO, UTO MpPU CAMSHAU Ne6encKoi N PUMCKOA 06LLMH, BOEHHAs
BNacTb nneGeiicknx TpUGYHOB He MOT/a COXPaHUTLCS B MOSTHOM 06BLEME.
Ho y HMX WMenocb NpaBo BMeLLATENbCTBA B PaCropshkeHUs /o6oro
PUMCKOFO MarucTpaTa, BK/KOYas U KOHCyNa, ecny 3TO pacropshkeHue

£ ylwemnano nHtepecbl nnebca. Camu xe nnebeiickne TpMbyHbI opmasb-

4
s

HO HUKAKUX PacmopsiKeHUiA He YMHWAW, T. €. OHU He 06agann MosoXu-
TeMbHbIMU aAMUHUCTPATVUBHLIMU (yHKUMaMKU. Oco6a nneGeiickux Tpu-
GYHOB cuMTafnach CBSILLEHHON W HEMPUKOCHOBEHHOI. MocAraTenscTBO Ha
NINYHOCTL TPUGYHA Kapaiocb CMEpThIO.

Bnocnefcteumn ceHaT npeeBpatua TpubyHa B [O/MKHOCTHOE /MLO, KOHTPOMU-
pytlowiee KoHcyna. ViHorga mo ykasaHuio ceHaTa TpubyH COMpOBOXAan BOWCKO BMe-
CTe ¢ KOoHcynoM. MneGelickue TPUGYHbI B Yncie LBYX BblGUpanucb Ha 0cob6bIX nie-
Geiicknx cobpaHuax (CONSILIA PLEBIS TRIBUTA). Mo3xe Konn4yecTBO TpUbyHOB
yBennuunock fo 5 n gaxe go 10.

34UNbL. 3AMNbI 3aHMMaNNCh FNaBHbLIM 06pa3oM HaA30poM 3a Nopsa-
KOM Ha pblHKax. VIM >ke npuHagnexana topucankums no genam, BO3HU-
KaloLWMM M3 TOProBbIX CAEMOK Ha pbiHKax. OHW Befannm TakXke CHabxe-
HVem ropoga Puma xne6om, Hagsupaamn 3a YACTOTON Ha ynuuax.

Bcero sgunnoB 6bin0 4eTbipe — fABa nnebeiickux u ga (c
307 r. 40 H. 3.) KypYAbHbIX. [Mpryém fOMKHOCTL naebencknx 3annos 6o-
nee fpeBHAA. 3TO 0OCTOATENbCTBO JIMWIHMIA pa3 yKasbiBaeT Ha TO, 4TO
nepeBoHavanbHO nnebeiickas O0OLWMHA B 3KOHOMUYECKOM OTHOLLEHWM
cTOANa Bbllle O6LWMHbI puMcKoro Hapoga — POPULUS ROMANUS u
YTO nepBOHaYasbHble 3KOHOMUYECKME UHTEPECHl MnebeeB nexanu B Top-
roese, a He B 3eMnefenunu.

[OBAILATL LLECTb MAFUCTPATOB. Bcfi cuctemMa puMMCKUX Marmcrpa-
TYp 3amblKanacb 26 HU3LWMMW Maructpatamu, KOTopble Befanu pafoMm
Aen agMVHUCTPaTMBHO-MOAMLECKOro XapakTtepa. OHU wu3bupanuch B
TPUOYTHBIX KOMULMAX U, KakK U Mpoyne SO/MKHOCTHbIe NnLa, npebbiBanu
y BMacTu OfuH rog. [elicTBoBain OHU HeGOMbWIMMK KOAMerusaMm (no 2,
3, 4 yenoBeka), 1 NOCKO/IbKY BO BCEX KOMMErnsaxX ux 6bino 26 4enosek, To
BCex BMecTe ux HasbiBanM "VIGINTI SEX VIRI". HekoTopble M3 HKX
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Beflann TIOPbMaMM M HOYHOM MONWUMENA, a TaKKe Haasvupau 3a npoTu-
BOMOXAPHOW OXPaHOi, OHM e NMPUBOAUAN B UCMOSIHEHWE MPUIOBOPbI K
CMepTHOI KasHu. [lpyrue Befjanm YeKaHKOW MOHETbI, TPETbU CHeAUN 3a
COCTOSIHWEM YNNL, U [OPOT U T. 4.

HAPOOHbIE COBPAHWA. B nepuog pecny6/aukn 6bi10 HECKONbKO

BW[OB HApPOAHbIX COBpPaHUiA:

a)

b)

c)

COXpaHWANCb  CcobpaHWs MO  KYpUAM, KypMaTHble  KOMULMK
(COMITLA CURIATA), Begylume CBOE MPOUCXOXAEHWE OT MepBo-
6bITHOOOLWMHHOTO cTpos. Mocne pedopmbl Cepsus TyNus OHU YT-
paTuau MOIMTUYECKOE 3HAYeHWe, COXPaHWB, Mpasha, Takylo (YHK-
UMI0, KaK YTBEPXAEHWE AO/MKHOCTHBIX ML, W36paHHbIX ApYrvMu
cobpaHusmm (LEX CURIATA DE IMPERIO), HO 3T0 6blna yncTas
(hopmanbHocTb. Kpome TOro, KypuatHble cobpaHus yTBepXaanum ak-
Thl 3aBeLLaHUA 1 YCbIHOBAEHNIA;

ueHTypuaTHble komuumn (COMITIA CENTURIATA) — BaxHei-
e M3 HapoAHbIX co6paHWil, BO3HUKLUME B pe3ynbTaTe pedopMmbl
Cepsus Tynnua. 310 cobpaHue n3bMpano JOMKHOCTHBIX Ny, (KOH-
Cy/ioB, MpPeTopos, LeH30poB). OHO NPUHMMAIO 3aKOHbl. MOMUMO
3TOro, LEHTypuaTHble KOMULMW paccMaTpuBanin >anobbl nuy, npu-
FOBOPEHHbIX KOHCYNamMW K CMEPTHON KasHW, 1160 KpymnHOMY LITpa-
ty. Takaa anennaumMa K HapoAHOMY CO6paHui0  HasbiBanach
"PROVOCATIO AD POPULUM".

TprbyTHble komuuum (COMITLA TRIBUTA). Pasnuyanuch o6Le-
HapofHble cobpaHms Tpubbl, B KOTOPOM y4yacTBOBaNN U MaTpuLum u
nneben, n cobpaHus nnebees faHHol Tpubbl. (CONCILIA PLEBIS
TRIBUTA). B nepsom, cnyyae pelleHus cobpaHus WMeHOBanuchb
nonynmMcuMTamu, a B0 BTOPOM — nnebucupTamu.

HapogHble cob6paHns NPUHUMANU NOCTAHOBAEHWS CAMOr0 PasHOO6-

pasHoro cogepxaHusa. Yxe B XII Tabnuuax uUmenocb MOCTaHOB/EHNE,
4yTo Nt0B0E peLleHne HapOHOro cobpaHUs JOMKHO UMeTb CU/Y 3aKOHa.
Mo3sgHee ain nucan: "LEX EST QUOD POPULUS IUBET ATQUE
CONSTITUIT", TO ecTb "3aKOH — 3TO TO, YTO Hapof MPUKasbiBaeT WUx
ycTaHaBnmBaeT (yupexaaer)".
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MarwucTtpat, npexge 4em (hopmasibHO BHOCUTb 3aKOHOMPOEKT B HapojHoe co6-
paHue, "npowynbiBan’ o6uecTBEHHOE MHeHWe MyTéM MNpeaBapuTeNbHOro onpoca Ha
YaCTHbIX HeoULUMaNbHbBIX CXOAKaX, KOTOPble OH caM e W co3blBasl. BbISACHUB, B X0-
fe cB060AHOr0 06CYXKAEHWNS, OTHOLUEHWE cOorpaxaaH K GyayliemMy 3aKOHOMPOEeKTY,
marucTpat 3aTeM BHOCWN ero B KoMuumnun. K aToMy MOMEHTY MPOeKT 3aKoHa 6bl 06-
HapojoBaH, 06biuHo Ha AepeBSIHHOW [ocKe B My6AMYHOM MecTe. B camom cobpaHum
marucrTpat ornawan 3aKoHonpoekT. lMocne 4vero cnpatunean, NPUHUMaET N ero co-
6paHune? Coﬁpa‘Hme nocne o6CyXxfeHnsa rnpoekTa N60 NPUHUMASO ero ¢ BO3raacaMu:
"UTI ROGAS", To ecTb "Kak Tbl npocuwb!™, nu60 0TBeprano ¢ BO3r/iacamu
"ANTIQUO™, Tb ecTb "lycTb 6yfeT no npexHemy!". BHauane ronocosann ycTHo, a
3aTeM NyTéM HauvepTaHus BYX 6yKB Ha Tabnnukax. lMocne aToro peweHne cobpaHuns
nocTynano Ha pacCMOTpeHWe ceHaTa, KOTOpblii U coobwan emy cBoii aBTopuTeT. B
cny4ae NPUHATUM 3aKOHA, ero TeKCT Bblpe3biBaacs Ha MeJHOW WM KaMeHHOI AoCKe
1 BbicTaBnancA Ha naowann. B TekcTe cofep)Kanocb yKasaHue Ha UMs aBTopa 3aKo-
Ha, @ B KOHLE Ha CaHKLWI0, TO eCTb Ha NOC/eACTBME HapyLleHUa. 3Ha4YnTeNbHO Mo3j-
Hee, TO eCTb B nepuof npuHuyunarta, pasnudanuc: LEGES PERFECTAE — 3aKOHbI
COBEPLUEHHOr0 BMUAA, MpeAycMaTpuBalowWwme HefeACTBUTENbHOCTb (HUYTOXHOCTB)
3anpelwéHHoro akta; LEGES MINUS QUAM PERFECTAE — 3aKOHbl MeHee 4Yem
COBEpLUEHHOr0 BUAa, ycTaHaBMBaloLWMe HakasaHue (LWwTpad) 3a HapylleHue, HO He
nvwalouime NpoTMBO3aKOoHHbIN akT cunbl; LEGES IMPERFECTAE (3aKOHbI Heco-
BEPLUEHHOro BMAA), He FPO3MBLUME KaKOi-1nbo caHKLMel 3a HapyLUeHue.

Takum 06pa3oM, [0 CepefuHbl TPeTbero Beka Ao H. 3. Pum npeg-
cTaBnAn coboii apMCTOKpaTUUECKYHO pecnybauKy C Befylueid pofbio ce-
HaTa. Ho c aToro BpemeHu 6narogaps pocTy BAMSHUS HOBOMW 3HATM —
BCAIHNKOB — HAYMHAETCA HeKoTopas AemMoKpaTusauua rocyaapcTBeHHo-
ro CTpos, BblpasuBLUAACA B W3MEHEeHWW COOTHOLUEHWUS MeXAy CeHaToM
N HapofHbIM cobpaHuem. Habnwogaetcs TeHAEHUMS K pacLUVMpPeHUIO KOM-
neTeHUMM HapogHoro cobpaHua 3a CYET ceHaTa. B npomexyTke mexay
241-222 rofamu [jo H. 3. HapoAHoe cobpaHue pedopmmpyeTca. KoHCTu-
Tyumna Cepsusa Tynnus nofBepraeTcad U3MEHEHUAM B TOM Hanpas/ieHWuw,
YTO YMCNO LEeHTYpWiA co 193 yBennumBaeTcsa A0 373, TO eCTb Ha KaXAblil
paspsag npuxogmTcs no 70 LEHTYpWid NAKC HEKOTOpoe KOoAnyecTso (23)
[06aBOYHbIX LeHTypuit. CnefoBaTe/sibHO, MEPBbIA pas3psj Tenepb Yxe
He MOXeT pacrofiaratb 60NbWNHCTBOM. PUM C KONOHWUAMWU U COKO3HMKaA-
MU fenuTca Ha 35 OKpYros vnu TepputopuanbHbiX TPMG. OHU LOKHBI
OblIM NOCTaBNATL OMpPeAenEéHHOe YWUCMO LEHTYpUid B BOMCKO. OTHbIHE
nepeeec B LIEHTYPUATHbIX KOMULMAX MOAYYUIN CpefHUE UMYLLECTBEH-
Hble Knaccbl. OTU W nocnegylolme cobblTUs NPOUCXOAUN Ha (oHe
60pb6bl MeXay HOOUIMTETOM W TaK HasblBaemblM “BcagHuyecTBoM". K
HOOM/IAM OTHOCWMANACh 3eMeflbHas apuCTOKpaTUs (CeHaTOPCKOe COC/I0BUE).
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K BcafHMKam — JeHeXHas apucTokpaTus, pasboraTeBluas Ha 3Kcnya-
TauuMy MPOBMHUWA, 3aHMMaBLUAACA OTKynamu, POCTOBLUMYECTBOM W
BHELLIHeli TOProBeil. A

Nekuwna 4 h
FrOCYANAPCTBEHHBLIN CTPOW PIIKIA

B NEPVMOA WUMMOEPWU
(1 VvV BEKA H. 3.)

Kak 0TMeuyeHO BO BBEAeHWM, Mepuos UMNepun MpUHATO nojapasge-
nate Ha: paHHoto (I-111 Beka H. 3.) — u nosgHoo (IV-V BekaH. 3.)
nvnepuu.

)

Mepunog paHHel UMMEPUU MMEHYIOT "NpuHLMnaTom”, T. K. B TUTyna-
Type MMNepaTopoB 3Toro nepuoga crosno cnoso PRINCEPS (Bo Bpeme-
Ha pecny6/MKn 3TUM CI0OBOM 0603Havanu '"nepeonpucyTCTBYOWKX" B
ceHaTe). MnepaTopbl elé He paccmMaTpuBany cebsi B KauyecTBE MOHap-
X0B. OHM HasblBanu ce6s NMLLbL "NepBbIMK FpaXKaaHamu”, KOTOpble Mofb-
3ytoTca  Hambonbwmm  astoputetomM — AUCTORITAS 1 HafeneHsbl
BbiCLWIMMK nosiHOMounaAMn — IMPERIUM. CuuTtanocb, 4TO umneparop
ABNAETCA BCE elé pecny6/MKAHCKMM MarucTpaTtoM, npasfa, MOXWU3HEH-
HbIM 1 06nagatoWwUm 0coboii Bbicllel (HeorpaHUYeHHOR) BRacTbio. Ero
UMeHYIT Yalle Bcero “lpuHuencom”, HO Hepegko — "ABryctom" u
"Mmnepatopom”. MNocneaHWin TepMUH BOCXOAWUT KO BpeMeHam pecny6/m-
KW, Korga cofjatbl Ha nosie 6UTBbI NpucBamMBasnM No6eJOHOCHOMY Mon-
KOBOALY [aHHbIA TUTYA. B ganbHeliem TUTYN umnepaTopa CTaHOBUTCS
NMOCTOAHHbIM. .

CeHaT nmocfie OoMepTy MMMepaTopa AaBan 3aklloyeHWe O XapakTepe
JesHuii nocnegHero. Ecav Takve AesHWs Npu3HaBaUCh HEAOCTOMHbLIMM,
TO CEHaT OTMEHS/ ero akTbl — 3aKOHbI 1 pacnopskeHus. Kpome Toro, oH
noctaHoBnAn obpeyb Ha 3abseHne (DAMNATIO MEMORIAE) nokoii-
HOr0, 4YTO COMPOBOXAa/0Ch BbIYEPKMBAHWEM €ro MUMeHW W3 rocyaapcr-
BEHHbIX JOKYMeHTOB. EciM npaBneHne ymepLUero oLeHMBanoch MoaoXu-
TeNbHO, TO CeHaT MOr cneuuasnbHbIM MOCTAHOBNEHMEM OOBLABUTL €ro
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"60)kecTBeHHbIM" (DIVUS). Tak 6bIn10 NOCTYN/EHO, B YaCTHOCTU, B OT-
HoweHun OkTaBuaHa ABrycTa. BaHbIM MPWU3HAKOM MOHApXMYEeCKOW
BlacTu fBNineTCs nepexof eé no HacnefacTBy. OaHako, B Pume He cyule-
CTBOBA/IO 3aKOHa, KOTOpbIM Obl yCTaHaBAMBaNca MopsAoK rpecTonoHac-
nepma. Kak 6bl MONYan“Bo NpM3HaBaioCh NpPaBo MMMepaTopa nepesasatb
BN1aCTb MO HacneActBy (NPSMbIX MYXCKUX HAcNefHUKOB y ABrycTa He
6b110). HoBOro vmMneparopa topuanYeckn nsbupan ceHat. Ho ato 6bina
He 60see kak opma. Vimnepatop caM Ha3sbiBa/s CBOEro MpeeMHWKa B 3a-
BelaHun. Ty e CUIy UMeNn U aKT YCbIHOBNEHWUA MMMepaTtopoM CBOEro
npeemMHuKa. COBepLUEHHO CMpaBef/iMBa MbICb O TOM, 4YTO B NEPUOA
npvHUMNaTa MMNepaTopcKuili MPecTon CTaHOBWUTCA WIPYLUKOM B pyKax
apmun. [MepBblii uMnepatop AuHactum Pnasues, BecnacuaH (69-79),
Obln BbIABUHYT NerMoHamu, pacrnonoxeHHbiMn B Cupum n Wypee. B
WHbIX C/lyvasax WMMNepaTopoB BblABUrana Ha MpecTon MpeTopuaHcKas
reapavs — MNpPUBW/ErMpoBaHHas BOMHCKAas 4acTb, CBOEro poga '‘nei6-
reapavs” pUMCKUX MMMepaTopoB. HeKOTopble uMnepaTopbl B pe3ynbTare
[BOPLOBbIX 3aroBOpoB OblNM HACWNLCTBEHHO CBEPrHYTbI C MpPecTona, U
yb6UTbI MpeTopuaHLamu.

B nonuTtuuyeckoin xmsHu Puma npu OkTaBuaHe ABrycte (27 rog Ao H. 3.-
14 rof H. 3.) 60/bLUYI0 PO/b UrPasI He TONIbKO POACTBEHHUKWN, HO U Apy3ba (AMICI
PRINCIPIS), cnyTHukn (COMITES PRINCIPIS). ABryct ymen npusnekatb K cebe
[BOCTOMHBIX U CNOCOGHbIX NIOfeN, C ycrnexoM BbIMOIHABLUMX pa3Hoob6pasHble ero no-
pyyeHusa. 3TW NPUGNMXKEHHbIE K WUMMNepaTtopy Auua CcocTaBAANM UMMNepaTOpCKUii
coBeT (CONSILIUM PRINCIPIS), obcyxaaBLunii Te BOMPOCbl, KOTOPbIe Nepef HUM
B036Y>aan umnepatop. Mpu AgpuaHe "KoHcunusa'™ ctana 6onee mam MeHee oopm-
JIEHHbIM OPraHM3aLMoHHO YUpeXAeHWeM: 4sieHbl coBeTa M3bupanucb no xpebuo u3
60/1ee M3BECTHBIX rpaXkjaH—CeHaTopoB, BCAJHUKOB, KPYMHbIX IOPUCTOB.

B rocygapcTBeHHOM ynpaB/ieHuUn Bcé 60fbllee 3HaYeHue npuoobpe-
TaeT MMMNepaTopcKas KaHLenspus, B COCTaB KOTOPO Hapsgy co cBO6OA-
HbIMU BXOAWAW U BOMLHOOTAYLEHHUKN. OHa COCTOSNAa M3 HECKOMbKUX
otgeneHnin (SCRINIA). OaHO M3 HMX 3aBefoBano oduuUManbHOW nepe-
MWCKOA wnMmnepaTopa, APYyroe — COCTaBasn0 OTBETbl Ha MPOLUEHMS,
TpeTbe — coOMpano Cnpasku Ana pelleHns cyAebHbIX fien, YeTBépToe —
OVKTOBa/1I0 U pefakTUpoBasio peyn nmMnepaTopa.

YTo KacaeTcs ceHaTa, TO HOPWUAMYECKM OH CYMTANCS 3aKOHOAATeNb-
HbIM OpraHoMm, n6o NMnepaTopcKue yKasbl, YTO6bI 06PECTM CUMTY 3aKOHa,
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BHOCU/IUCb B CeHaT. Ho, Kak npaBwio, CeHaTCKWe MOCTaHOB/IEHWUA Mpu-
HUManucb NO MHUUMaTMBE MMmnepatopa. CeHaT obcyxfan Nuib Te BO-
Nnpocbl, KOTOpble YXe OblNM PaccMOTPeHbl B MMMNEPAaTOPCKOM COBeTe.
WHorga npuHuenc NMYHO wM3naran CBOW NPOEKT B CeHaTe, 3 MHOrga no-
cblfan Tyfja OAHOTO M3 KBECTOPOB, KOTOPbIA W [OKNafblBas MPOeKT
(ORATIO PRINCIPIS). He 6b110 cnyyasi, UTo6bl CeHaT OTK/IOHW TaKoi
MPOEKT, YTO W HEYAUBUTESILHO, T. K. CEHATOPbl Ha3HaYya/IUCb U YBOJIbHA-
INCb MMMEPaTopoM. 3aKOHOMPOEKTbI 06bIYHO NPUHMMANUCL efuHorac-
HO. ABryCT yCTaHOBW/ f/15 CEHATOPOB OFPOMHbIA UMYLLECTBEHHBIN LiEH3.
C TeuyeHMem BpeMeHW NpPaBOMOYMA CeHaTa Bce 6onee cyxusaroTcd. Ero
PELUEHNS BbLITECHAIOTCA UMMEPATOPCKUMMW YyKa3aMu, UMEeBLUMMU CUy 3a-
KoHa. Kpome Toro, uMmnepatop mMor Hanoxuts VETO Ha pelleHue ceHa-
Ta. Mpu ABrycTte u nocnefyrowmx NpuHLENcax 3a CeHaToM eLg coxpa-
HANUCb HeKOoTOopble (DMHAHCOBbIE, AAMUHWUCTPATUBHbIE W CyAebHble
(hyHKUMK. OH, KakK 6bl N0 MHepuumn, n3bupan ctapbiX pecnyb/MKaHCKNX
MarmcTparoB, BO30Y>Jan YrofioBHble fena MpoTUB B3ATOYHUKOB B MPO-
BUHLMAX, Ha3Hayas rnpu 3TOM CNefCTBEHHbIE KOMUCCUN.

Bbino ocnabneHo n 3HadyeHue marucTpaTypbl. 3gecb ABrycT NOLWEN NO TOMY e
nytn, yto u Cynna u Llesapb, coefMHNB B CBOEM NuLie PAA BaXkKHeWlLMx pecny6au-
KaHCKWX [O/MKHOCTEN, Kak, Hanpumep, LieH3opa, HapofHoro TpubyHa, u T. 4. Bo Bpe-
MS UMNepun 0cobbIM CEHATCKMM MOCTAHOBJIEHWEM UMMePaTop Moayyun 3BaHue Bep-
X0BHOro noHtuguka (PONTIFEX MAXIMUS).

Ba)kHasa posib B ynpasfieHUN NpuHagexana Tak HasbiBaembiM "npe-
(hekTam". B nepuog pecny6/iuku NOCneAHUA KOHCY/, OCTaBAsBLUWA CTO-
nnuy, HasHayan rpagonpaBuUTENs, KOTOPOro MMeHOBa/n FOPOACKUM Mpe-
dektom (PRAEFECTUS URBIS). C nosBneHnem B 367 I. 10 H. 9.
[OO/MKHOCTU TOPOACKOro NpeTopa, HasHauvaTb NpedekToB nepectanu. B
nepuog e NpuHUMNaTa-ux HasHa4yarT Y>Ke MOCTOfHHO. 3aTeM BCeX BO-
06LLe AOMKHOCTHBIX UL, CTanu TUTYNoBaThb npedekramMu. B camom Pume
npedekT Befan nonvumeil. EMy npuHagnexana u cygebHas Bnactb. OH
BbICTYNan M B KayeCcTBe anefnsuvoHHON WHCTaHumu. paBomouus ro-
POLCKOro npegekrta pacnpocTpaHANNCL He TONbKO Ha TEPPUTOPUIO CO6-
CTBEHHO ropofja, HO ¥ Ha OKpyry paguycom okosio 150 km. HaumHasa co
BpemMeHu ABrycTa, npedeKkTbl CTaHOBATCA Haya/lbHUKaMy [BOPLOBOI
CTpaXu wumnepatopa. Mx uMeHyloT "npedexktamu npetopua” (PRAE-
FECTUS PRAETORIAE). [llo3gHee npeekTbl NpeTopus CTaHOBATCH
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HayaNnbHMKaMN BOMHCKMX 4acTeid B mpefenax Vtanuu, 3a UCKNHOYEHNEM
ropofa Puma. BHauane npeekToB npetopus ObINO ABa, a No3gHee uX
yncno konebnetca ot 1 o 4. Mpedektamu npetopus ObiM Takue Bbl-
Jawolnecs opucThl, Kak MannuHnaH, MNaBen u YnonuaH. HaumMHaa ¢ UM-
nepatopa Kommoga (180-192), OHW BbIMOMHAKT He TO/IbLKO afMUHUCTpa-
TUBHblE, HO WU cygebHble (YHKUMW: OTNPaBAfOT Ccyd OT WUMeHU
NpUHLENca rnaBHbLIM 06pa3oM B Ka4yeCTBe anennAuMOHHON NHCTaHLUN.

Wmnepatopckas BnacTb yaenana 601bw0e BHUMaHWE NPOBUHLMASb-
HOMY ynpaBsfeHuto. B NpoBUHUKAX BbINM MCKOPEHEHbI rpabexu v nupart-
CTBO, a TaKXe MpoBefAeHbl JOporu, MMeBLUME BaXHOe BOEHHOe W TOpro-
BOe 3HayeHue. Bo BpemeHa pecnybAvKM MPOBUHUMAMW  YNpasasnv
"MPOKOHCYNbI", T. €. ObIBLUME KOHCY/bl, KOTOPbIM CeHAaT MpoAfieBan uXx
MMMNepuit, ¢ Tem, Y4TOBbl OHY MOFAW BbIMOAHWTL FOCYAApPCTBEHHOE NOpy-
yeHue. 3aTeM TepPMMWH MPOKOHCYN CTan npunaraTbCa HaMecTHWKY npo-
BUHLMW, T4e OH OTMpasaan npasocyfne. 3Ty CBOK HOPUCAUKLNIO OH MOT
penervposatb (IURISDICTIO MANDATA) NOMOLHWUKY WKW 3aMecTu-
TeNo, feiicTBOBaBLUEMY B 3BaHMM "ferata”. Haua/bHUKOB MPOBUHLMIA,
CYMUTABLUMXCA HAMECTHMKaMW MMMepaTopa, MMEHOoBaIM TakKxe “npeseca-
mMun". BHavane JOMKHOCTL Mpe3eca NOABAAETCA TONbKO B MMMEPaTOPCKUX
NPOBUHUMAX, a No3fHee — MB CeHATCKuX. pesec Obin HafenéH cyne6-
HbIMWU (DYHKLMAMKU MO FPaXKAaHCKUM W YronoBHbIM fenaM. Ero pelleHune
Mo HWUM BblN0 OKOHYaTeNbHbIM. OH KOMaHA0Ba1 TaK)Xe BOMCKOM.

Hemeukunii pomaHucT Teogop MoMM3eH B 3HaMeHUTOM Tpygde ""PuMCKoe rocy-
[apCTBEHHOE MNpaBo' onpefensn nepuoj npuHUMNaTta, Kak ‘‘guapxuio’ (gBoeBna-
cTue). Ero Teopmns ocHoBbIBanacb Ha YMCTO (hOPMasibHOM pasfe/sieHnn KoMneTeHLUn
MeXay NPWHLIENCOM W CeHaTOM. BbicTpanBaemasi B 3TOM Tpyfe topuanNYecKas KOHCT-
pyKUus, pacnpocTpaHsaBLUascsa Ha nepuof oT Asrycta fo AuokneTnaHa (284-305),
T. €. Ha TPEeXCOTNETHIO UCTOPUIO, TPELUNT AorMaTM3MOM. Ha camoMm e Aefie peasib-
Holi BnacTblo 06/1afan NpuHLenc, a BnacTb ceHata 6blna, Mo cyTu, nNpuspayHoii. B
pyKax npuHuenca 6blna cocpefoToyeHa BbiClIas BOeHHas BnacTb. OH KomaHgoBan
BCEMMW BOOPYXXEHHbIMW CMNaMU rocyfapcTBa. B pacnopsikeHuWn ceHaTa BOWCKa, 3TOW
mMaTepuanbHON onopbl BAacTW, He 6bln0. ABFYCT eAMHONIMYHO pellan BOMPOChI
BHELLUHel NONUTUKMK, T. €. 06BABNEHUSA U BefeHNA BOWHbI, N 3aK/IIOYEHUS MUpa.

Bca pumckas TeppuTopus fenunacb Ha ABe YacTu: UMMepaTopCcKyto
N CeHaTckyl. Ho 3Tu vactu Ob1IN faneko He OAWHaKOBbl MO CBOEMY
3HayeHnto. CeHaTckume nposmHUMN — 3TO OblN CNOKOliHbIE, 3aMUpPEH-
Hbl€ MPOBUHUWK, TAE HE 6b1N0 PUMCKKUX BOWCK. lMocKkoNbKy NoHATUE
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T

"3aMUPEHHBIE" 6bIN0 CUHOHUMOM "pasrpabdfieHHble"”, TO A0X04bl OT TaKuX
NPOBMHUWMIA 6bINN KpaliHe Masnbl. CeHaTCKue MPOBMHLUMM — 3TO GefHble
obnacTw. :

CyulecTBoBasio ABe Ka3Hbl — ceHatckas (AERARIUM) u umnepa-
Topckaa (FISCUS). B To Bpems, Kak nepsas OCKyZAeBasa, BTopas nonojs-
HAafmacb W npoupeTtana. ABryCT MoxBansancad TeM, YTO OH HeOoAHOKPaTHO
[aBasi ceHaTy KpyrHble CyMMbl [eHer.

EcAn vMNepaTopcKue MPOBUHLMW YNPABASAANCE YMHOBHUKAMM, Ha-
3HAUYEHHbIMU MPUHLENCOM, MOMYYaBLLUMK OT HErO XOPOLUEE XanosaHue,
LENMKOM OT HEero 3aBUCUMbIMW, TO B CEHATCKUX — [eiACTBOBanM Mo-
npeXHeMy Maructpatbl. Ho BbIGOP NOCNEAHWUX Tenepb 3aBUCEN BO MHO-
roM OT MMnepaTopa. ABryCcT caM PeKOMeH/[0Ba/ HapOAHOMY CO6paHuMio
KaHAWAATOB Ha pecny6anKaHCKME JO/MKHOCTM, NPOBOAS TEM CaMbIM CBO-
UX CTaBNIEHHNKOB.

HekoTopble y4yéHble Bblpaxkanu CBOE Hecornacue ¢ Teopueldi MomMm3eHa, Ha-
cTamBasi Ha TOM, 4TOOblI MPU XapaKTepucTuke npuHuunata cobnofancs ucropuye-
CKMWIA MoAXoA, BblfeNAanucb onpefenéHHble hasbl pasBUTUA UMMNepPaTopckKoil BnacTu.
3Tn (ha3bl, B CBOK 04Yepeflb, HAANEXUT YBA3bIBaTb, B YaCTHOCTU, C NOJUTUYECKUMMU
cobbITUAMU N B3rNAfamMmun obliecTBa. BbiCKa3biBasocb MHeHWe, YTO Npu ABrycTe eLué
cylecTBoBana pecnybnuka. Auapxua ke Hactynuna npu Tubepum (14-37) n ero
npeeMHukax. Ho, HaumHaa c JomuumaHa (81-96), ycTtaHaBnmBaeTcsa MoHapxus. C
3TOr0 MOMEHTA pPeYb MOXeT MATW O T. W. "'NpocBeléHHOM abcooTU3Me™, arnoxa Ko-
TOPOro oKaH4YMBaeTca co cMepTbio Mapka Aspenns (161-180). KoHeuHo, H 3Ta cxema
Bbl3blBasia y CrneunannucToB Te WUAN MHble BO3paxkeHUA. HO OHa, BO BCAKOM C/yyae,
npeacTaBnseTcsa 6osee NpaBUNbHOM, HeXenn cxema MomMm3eHa.

B wutore cnegyet mpusHaTb, YTO MpPUHUMNAT ABASNCS MOHapXMEN,
MacKMpyemoi pecnybinKaHCKUMK opMamu.

B nepwvog no3gHeit MMinepun (AOMMHATA) BEPXOBHas BMaCTb B rocy-
[apcTBe MpuHagaexana LeMKOM M MOSHOCTbIO OAHOMY ULy — WUMIe-
paTtopy. ViMnepatopbl NMO34HEPUMCKOWA MMMEPMU COBEPLLEHHO MOPbIBAIOT
C pecnyb/MKaHCKUMU TpaguumMaMn U 60Mblle He HasblBaloT cebs "maru-
cTpatamun” unm “"npuHuencamu”, KoTopble (hopMaNibHO ewwé npusHaBam
Hafi cob0l0 BNacTb Hapofa.

B3ameH Tutyna "PRINCEPS" nossnsetca tutyn "DOMINUS", T. e.
"Bnagbika". mnepatop AspenuaH (270-275) 6bl1 MepBbIM, KTO HasBan
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ce6a "DOMINUS ET DEUS" T1. e. "Bnagplka n bor". BHelWHUM npu3Ha-
KOM WMMNEepaTopcKoro JOCTOMHCTBa CTaHOBUTCA Auagema (6enas, yHu-
3aHHas XXemMuyrom nossska), a 3aTeM — KOpoHa. IMnepaTtop HOCUT LWén-
KOBble OAeXAbl W MyprnypHble TKaHW, YKpalleHHble 30/10TOM U
[paroueHHbIMM KaMHAMUW. Temu XKe KaMHAMW 6bla yKpalleHa ero o6ysb.

Mpn umMnepaTopcKoM fBOpe BBOAMTCS MbllWHbIA LepeMoHuan. Te, KTO nuue-
3pen ocoby umnepartopa, naganu Huu. Ocoba mmnepaTtopa o6oroTsopsetca. Heuero
roBOpuUTb, YTO MMMepaTopbl CUUTAIOT CebA HeorpaHUYeHHbIMW BAACTUTENAMU, He
CBA3AHHBIMWU HWKAaKUMW 3aKOHamu, fAeiiCTBYOWMMN B rocyjapcTee. [leiicTByeT
opmyna BpeméH npuHuunata "PRINCEPS LEGIBUS SOLUTUS EST". Bce xuTe-
M UMNepun UMeHyloTca Tenepb He ‘‘rpaxgaHamun™ (CIVES), a "nogaaHHbIMK™
(SUBIECTI), 06s13aHHbIMW 6eCrpeKOoC/IOBHbIM MOBUHOBEHMEM UMMepaTopy. Jliobble
pacrnopsikeHUa nmneparopa UMEKT CUY 3aKOHa.

Mpu umnepatope geiicteoBana "koHcuctopus” (CONSISTORIUM),
T. €. "yupexzeHwve, rae cToAT BMecTe" (B NPUCYTCTBUM MMMepaTopa une-
Hbl KOHCUCTOPUWM He MOTN CUAETbL), KOTOPYIO MOXHO MMEHOBaTb “uMmne-
paTopckMm coBeToM" WK "rocyAapCTBeHHbIM COBETOM". 3TO YWUCTO CO-
BeLLaTeNbHbI/i OpraH, YbM MHEHUS IOPUANYECKN He ABNAAUCL 06s3aTesb-
HbIMU N8 UMnepaTopa. ATOT opraH 06CyXAan pasfMyHble BONPOCHI Ka-
caTenbHO ynpas/ieHWs, 3aKOHOaTeNlbCTBa U Cya.

locyfapCTBeHHbIVi annapaT npuobpén cyrybo LeHTPann30BaHHbINA
XapakTtep. Bce yupexzaeHuns, umesLIMe OTHOLLEHME K 0cobe nmnepaTopa,
nmeHosasimcb "OFFICIA". UNHOBHUKM Ha3Ha4yaIMCb UM YTBEPXAANCh
MMMEepaTopoM CPOKOM Ha OAWH rof. OfHWM YMHOBHWKW COCTOSNN B LiEH-
TpanbHbIX OpraHax, Apyrne — B MeCTHbIX. CnoXxunacb nepapxms YMHOB.
B ux uncne 6binu: “pegaktop” 3aKOHOB; 3aBeAyHOLMIA MMMEpPaTOPCKOl
KasHOM ((hUCKOM); yNpaBnsfOWMA KOPOHHbLIMKA MMYLLECTBAMMW; Hayanb-
HUK MMNepaTopPCKOW KaHUensapuu. BbICLUMM YMHOBHMKAM MpuUCBanBaloT-
ca NOYéTHble TUTYNbl waM paHru: 1) “cuatenbHoix" (ILLUSTRES —
cusowpme), 2) "BenunkonenHoix" — (SPECTABILES), 3) "ceTneidwumx"
— (CLARISSIMI). YnHOBHMKYM 3TKUX TPEX PaHroB BK/OYAIOTCA B COCTaB
T. H. "ceHaTopckoro cocnosus” (ORDO SENATORIUS). TpeTbu nogun-
HANMUCb BTOPbLIM, BTOPble — MEPBbIM, a MepBble — TOMIbKO MMMNepaTopy.
JomkHoctn genunuce Ha npuasopHble (DIGNITATES PALATINAE),
rpaxgaHckme (DIGNITATES CIVILES) u BoeHHble (DIGNITATES
MILITARES).
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>KanoBaHbe YMHOBHMKaM HAa3HA4asocb COOOPA3HO WX PaHry W TUTY-
ny. UYunHOBHbIE paHrM Onpegensnuck Tak HasbiBaemoir NOTITIA
DIGNITATUM, 4uTo MOXHO Ha3BaTb "Tabenbto 0 paHrax". CnoBoMm, 370
6bln NepeyeHb BCEX MPaXAaHCKMX U BOEHHbIX AO/MHKHOCTeW Havana V Be-
Ka H. 3. CaMbIM BBICOKUM fIALLOM MpPW LBOPE CUMTANICA MUHUCTP MMmnepa-
Topckoro asopa — MAGISTER OFFICIORUM OMNIUM. Bc4a aTta wve-
papxus YMHOB BOCXOAWT K MMMepaTopy, KOTOpbIiA, MO CyTU fena, U cam
AB/IAETCA MepBbIM YNHOBHMKOM B TOCYLapCTBe. Y KaX[oro YMHOBHWKA,
JaXe 3aHMMaBLUEro OTHOCUTENIbHO CKPOMHOE MeCTO B [aHHOW CUCTEME,
numenacb KaHuenapus — OFFICIUM. Yucno cnyxawmx (OFFICIALES),
TPYAVBLUMXCA B KaHLENApUAX, MOPOi OblBano BecbMa 3HAYMTENbHbLIM
(nHorpa 500, 600, 800, 1000 n 60nee 4enoBek).

Mpu npedekTe NpeTopus UMenacb CBOSA KaHuenapusa. HameCTHMKU
MPOBMHUWIA MMeNn COBCTBEHHblE KaHUenspuu. Annapat Obll CTPOro
LleHTpasIM30BaHHbIM, MepapxXuyeckum. HmKecToawme HavyaibHUKU Nog-
YMHANUCH BbIWECTOAWMM. Te, B CBOK o4epedb, — HadanbHMKam 6onee
KPYnHbIX obnacTeid. MocnegHne — npeekTy, KOTOPbIA OTBEYan 3a Xof
[en B npedekType nepes caMMm UMMepaTopoMm.

OO6bIYHBbIM SIBNEHMEM CTAaHOBUTCA B3STOYHWUYECTBO, BbIMOraTenbCT-
BO, 31'|0y|'|0Tpe61'IEHI/IFI YNHOBHMKOB BCEX PaHroB.

WmnepaTopckas BnacTb TpebyeT OT YUMHOBHWKOB [BYX Belleid: Mo-
MofIHeHWUs BcemMu cnocobamu (ucka n cobniofeHns OykBbl 3akoHa. B
MPOBUHLMAX FpaXKaHCKas BNacTb OTAENAETCH OT BOEHHON. YupexpaaeTcs
fonmxHocte MAGISTRI MILITUM, koTopas COOTBETCTBOBa/a LOSIXHO-
CTW NPETOPMaHCKOro npegekTa.

PuMCKuiA ceHaT CTaHOBUTCA MO CYLECTBY /MWb MYHULMNANbHbIM
opraHoMm. CeHaty MPUHAANEXMUT YACTO (hOpManbHOE YTBEPXAEHWe npo-
BO3rNalleHns BOWCKOM uMmnepaTopa. [opofoMm Pumom ynpaBnsioT ro-
poackune npedektel (PRAEFECTUS URIBIS) B paHre ILLUSTRES. B
MPOBUHLUMANbHBLIX TOpPofax — MarucTpaTbl, HasHayaeMble MpaBUTENAMM
NPOBUHUMW. KakK ¥ B nepuoj npuHuuMnata, B MPOBUHUUAX YNPaBsoT
HaMeCTHUKM MMMepaTopa, KOTOpPbIX MMEHYHT TO “npesecamu”, T0 "pek-
Topamu nposuHumn" (RECTOR PROVINCIAE). Nx cyaebHble QyHKUMM
HECKOJIbKO OrpaHU4YMBAlOTCA, TaK Kak Ha UX pelleHus Aonyckanocb 06-
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XanosaHue (anennsums) Ha MMma MmnepaTopa. HaMeCcTHWKM NPOBUHLMIA
n3gasann 3gukTel (EDICTA). B pesynbtate pedopm [uoknetmaHa u
KoHcTaHTMHa (307-337) umnepus nosiyvyaeT HOBOE afMWHUCTPATUBHO-
TeppuTopuanbHoe feneHne. OHa JenuTcsa Ha [fBe yacTu: 3anagHyno —
OCCIDENS (c ueHTpom B Pume) n BoctouHyto — ORIENS (c UeHTpom
B KoHCcTaHTMHONONE). Takoe AefieHne (DakTUYECKU MPOU3OLLNO B KOHLE
Il B. AO H. 3.

Cronuuein BoctouHolt Pumckoit umnepum "Ipag KoHcTaHTMHA"
ctan B 330 rogy. OH 6bln pacnonoXeH Ha MEecTe CTapoil FPeyeckKoit Ko-
noHun "BusaHtun" (BYZANTION). B atom "Hosom Pume" 6binu no-
CTpOeHbI ABopel, 6ubnuoteka, 6aHW, UNNOAPOM, Xpambl (XPUCTUAHCKME
1 a3blueckue). XXutenm BocTouHol uMnepun HasbiBanm cebs "pomesmn’.
Kaxgoi yacTbio umnepun ynpasnseT cBoi umnepatop. [Ba umnepaTopa
MMEIOT KaXKAblii NOMOLLHUKA UK Lie3aps, KOTOpble TakxKe YNpaBasamn Ka-
KOI-TO 4acTblo mmnepumn. B cocTaBe 3anagHoit n BocTouHoW mmnepun
NMeeTcs No 2 npegekTypbl BO rase ¢ NpeekToM (BCero 4 npegexTypsbl
n 4 npedekta). MNpedeKTypbl AENATCA Ha AMOLE3bl BO FNaBe C BUKapUSAMU
(3amecTuTensmu npedekta). BHavane 6b110 12 gmouesos, a 3atem — 14,
Jvouesbl fennnncb Ha NPOBMHLUMW BO FflaBe C PEKTOPaMU WU KOPPeKTo-
pamu. Brauyane 6bina 101 nposuHuMA, a 3aTem — 120. MpoBuHUMKN fe-
nnnuck Ha okpyra (PAGI), B KOTOpbIX [eACTBOBaN0O camoynpasneHve. B
MYHULMMNUAX FOPOACKas BepXyllKa MMeHoBanach fekypuoHamu. OHa OT-
Beyasa nepes LeHTpanbHOW BNacTbi0 MpeXe BCEro 3a MOCTynjeHue Ha-
noros. BTopbiM COCMOBUEM B MYHULMNUAX ObINN TakK Ha3blBaeMble aBry-
cTanbl — Xpeubl KynbTa HOnua Llesapa n Asrycra. VX 6b110 LecTepo.
CyuiectBoBano aga ceHata. OguH — B Pume, apyroin — B KoHCTaHTU-
Honone. lKmnepartopbl HafenAann CEHAaTOPCKMM 3BaHWEM MPUABOPHBLIX
UYMHOBHUKOB MW faxe YacTHbIX nuu. Oba ceHata cTanu He 6onee, Kak
MYHULUMNaNbHLIMW OpraHaMu, YMpasAsoWUMY CTONNYHLIMUA FOPOAaMU.
Ecnn goMuHycbl 1 coobLyany ceHatam HOBble 3aKOHbI, TO He 60nee, Kak
0N ceefleHus. PopmanbHO CeHaT M3bupan KOHCYNOB, NMPeTOpoB W KBe-
cTopoB. HO Takoe M3bpaHuWe HYXAanocb B caHKUMWU uMMmnepaTopa. Ecnu
nMnepaTop nepejasas Ha PacCMOTPEHWEe CeHaTa Kakoe-HUby[nb yrosos-
Hoe fleNno AN paccnefoBaHUA, TO OHO paccnefyeTca 3aTeM Noj npefjce-
[aTenbCTBOM  TOPOACKOro npedekra. PopMasibHOCTbIO  0CTaBaNOCh
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n3bpaHne ceHaTOM HOBOro wumnepaTtopa. CeHaT YTBepXAaeT B 3TOWM
JO/MKHOCTM TOrO, KTO Obl1 y)Ke MPOBO3rNawéH BONCKOM, WA npeaHa-
3HayeH 1 3TOW poan B KayecTBe Lie3aps.

Mo BCEM 3TUM OCHOBaHUAM B POMaHWCTUYECKOI NUTepaType Mepuof
[JOMMHaTa XapakTepu3yeTca Kak "abCcontoTHas MoHapxmsa™.

N3bupaemble eXerogHo MyHWULMNanbHbIMU COBPaHUAMU LyyMBUPSI
ObIIM NpefcefatensiMn ropofcKux “"CeHatos", Habnogas 3a ropofcKuMm
ynpasneHuem. OHM o6nagann agMUHUCTPATUBHOW U Cyae6HON BNacTblo.
B MyHUUMMNMAX OHW ABAAAUCH BbICWUMK cyabamu. OfHako, B Mepuoj
UMnNepun UX HPUCAMKLMA 6blna CYLLeCTBEHHO ocnabneHa. MyHuUUu-
nanbHblli "coBeT" unM “ceHaT" wMeHoBancs fdekypwveii. Boobuie xe
nod QJeKypvieid MOHMManoCb BCAKOE MOApasfeneHWe WAW OTAeNeHue,
coctoaBlee u3 10-Tn yenosek. C ApeBHELLUMX BPEMEH CYLLECTBOBAIN
JeKypuu naTpuumes, BCaJHWUKOB, CEHATOPOB. BbiiM TakKXe W KOMNernu
cyfei. [lecATb MepBbIX YEHOB MYHMLUMNANbHOMO COBETA MMEHOBANMUCh
JeLieMBUpamMu.

Co BpemeHu umnepaTopa KOHCTaHTUHA TOPOACKME OGLUMHBI CTanm
yupexpaTb CcreyuanbHbIX AO/MKHOCTHLIX nuy, (aeeH30poB), YNonHOMO-
UEHHbIX 3alMWATh Fopoa OT TNPWTECHEHWA W HECcnpaBef/IMBOCTEN
CO CTOPOHbI MMMEPATOPCKUX UWHOBHWKOB. HaceneHne NPOBUHLMIA
6YKBa/IbHO WM3HEMOrano noj OGpPeMeHeM MHOXECTBAa TFOCYfAapCTBEHHbIX
HaMOroB W HaTypasibHbIX TMOBUHHOCTEN, FpaBexeid W BbIMOraTe/bCTB
UMHOBHUKOB.

, e na 5
APMWUA
W _BOEHHOE TNPABO

[ns ysicHeHWst 0COBEHHOCTEW PUMCKOrO BOEHHOFO CTPOSi, a paBHO W
NyYLliero yACHEHUa MOCTEMNeHHO CNOXMBLUMXCA HOPM BOEHHOrO Mpa.a,
crneflyeT ycBouTb cogepxxaHue pedopmbl Cepsus Tynnus, LWectoro no
CUéTy pumckoro uaps (pekca), MPoBeAEHHON UM B MepBoi NonosuHe VI
BeKa [0 H. 3.
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Cepsuid Tynmil NoHWMas, YTO rOCMNOACTBO MaTPULIMEB HE MOXET B
JanbHenwem obecneunTb 6€30MacHOCTb PUMCKOW 06LWMHBI. B Lensax yk-
peneHns eé BOEHHOW MOLM HEeo6X0AMMO 6biN0 06bEANHUTL ABe 06LLM-
Hbl, CO34aB PUMCKO-nnebelickoe ononuyeHue. Cepeuit Tynauidi pasgenvn
CTpaHy Ha 20 okpyros (Tpu6): 4 Tpubbl 6bINN FTOPOACKUMU U 16 — cenb-
CKUMW. Ho 31O BbInn He cTapble NieMeHHbIe, a HOBble TEPPUTOPUAbHBIE
Tpubbl. Mpy Takom TeppuTOPUaNbHOM AeNeHUU He TOMbKO Y/eHbl pUM-
CKOM, HO M NnebelicKOi O6LMHBLI NOMYUNUIN 3HAYeHUe B rOCYAapCTBEH-
HOW XXN3HW.

[lanee, Bce nnua, CNocobHble HOCUTL OpYXWe, 6bIN pasfesieHbl B 3aBUCMMOCTH
0T MMYLLEeCTBEHHOrO focTaTka Ha V KnaccoB unu paspsagos (CLASSIS). K nepsomy
Knaccy 6b11M NpUYKUC/IEHbl Te, KTO UMes cocTossHue B 100 GO0 accoB. [ns nocne-
AYIOLWMX KNaccoB yCcTaHaBAMBaNUCb Takue uudpsl: 11— 75 O30 accos; 111 — 50 OOC;
IV —25 000, V—11 000 Kaxpblii Knacc BbicTaB/MAN ONpefenéHHOe YNC0 BOEHHbIX
eAnHnL, (LeHTypuiA), a uMeHHOo: | — 80 newmnx LEHTYpuit nawc 18 KOHHbIX; |1 — 22;
1 — 20; IV — 22; V — 30. Jluya, He obnafjaBline UMYLLECTBEHHbIM LIEH30M, CO-
CTaBNSAANM pas3psAf nponeTapuveB, KOTOPbIA BbICTaBAAN OfHY LUeHTypuio. Kaxgomy
paspagy npucsauBanocb W onpegenéHHoe BOOPYXXeHWMe. TTONHLIM TAXKENbIM BOOPY-
XeHveMm ob6najan TO/IbKO MepBbl Knacc (WaeM, KpyrAablid WUT, MOHOXKW, MaHuupb,
Mey 1 Konbé). BoopyxeHue Apyrnx Knaccos 6b1s10 6051ee NPOCTbIM U fleLLEBLIM.

LIeHTypun GbinM He TONbKO BOMCKOBBIMW, HO W MOJMTUYECKUMU
eAVHNLAMM, TaK Kak OTHbIHE HAapOAHOe coBpaHMe CTaio cobupaTtbes Mo
LEEHTYpUSAM.

Kaxpaas LeHTypus o6nagana ofHUM rO/0COM, MO3TOMY MepeBec B
HapofHOM cobpaHumn 6bin 3a NepBbIM KAAaccoM, pacnonaraslimm 98 rono-
camu u3 193. B co3gaHHOM HOBOM COGpaHWM y4yacTBOBanu, Hapsgy C
UfeHaMn pPUMCKOI 06LWMHbI, 1 nneben. B pesynbTaTe npeobpa3oBaHuii
Cepeus Tynnus BO3HMKIO PUMCKO-Mnebeiickoe BOWCKO, bbina obecneve-
Ha BO3MOXHOCTb Aa/IbHeiLIMX 3aXBaTHUYECKMX BOMH U YCNELIHON 3aLiu-
Tbl OT BTOPXXEHUS TeX XXe 3TPYCKOB.

HesBKa Ha Npu3bIB Kapanach:

1. [eHexHbiM wTpadoM. Y BappoHa no 3TOMy MOBOAY MMeeTCs yKa-
3aHMe Ha TO, YTO 3a HEeABKY OblN Ha3HauyeH LWITpad B BUAE O4HOrO
H6apaHa. HedacHo, ofjHaKo, Ha3Ha4yasics NM 3TOT LWTpad 3a HesBKY Ha
BOEHHYIO CNYyXOYy WM 3a HesBKY BOOOLWE K WMCMNOMHEHUIO KaKux-

. 60 0693aHHOCTENA.
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2. KoHdwuckauveldi nMyllecTsa.
3.  TenecHbIM HakasaHWEM.

4. Tpogaxeli B pabcTBo.

OcB060OXAannCb OT BOEHHOW CNAYXObl TOALKO MPW HACTYNAEHWUM
npefenbHoro Bospacta (46-60 net), Npyu (M3MYeCKO HECMOCOBHOCTU K
HECEeHMWI0 BOEHHON CYX6bl, UAKN MpW 3aBepLUeHNN OMNpese/lEHHOr0 3aKo-
HOM KofMuyecTBa MOX0ZOB. [lanee, 0CBOGOXAEHWE AOMYCKanocb Mpu
NPUHATUN ONpeaenéHHbIX AO/MKHOCTEN WMAM XXPEYecKoro caHa, W, Hako-
HeL,, MO MOCTAHOBNEHWIO CeHaTa B BUAE Harpagbl.

Kpome 3Toro, B 3noxy pecny6iukn 6binn yXXe BpemMeHHble u Gec-
CPOYHble OTMYyCKa.

Korga Habop 6bls1 OKOHYeH, mpuHocunach npucara. Congatbl npu-
cArann, YTo MX MOXHO BECTW Ha /il06YI0 BOMHY, UTO OHW He MOKUHYT
3HaMEH NIernoHa, He COBEepLUaT HWYero NPOTUBO3AKOHHOIO U OyAyT Ha-
XOAUTbCA BCerga B MoOBUHOBEHUW KOHCY/a.

Vimenuch Takxe:

a) npwucara 3HameHn (SACRAMENTUM);

b) narepHas npwucsra, Koraa BCe HaxoAWBLUMECS B fnarepe nulia — CBO-
6oaHbIe 1 pabbl — KNSMMCb HWYErO He MOXMLIAThb, BCE 3aXBauyeHHOE
AOCTaBNATb TPUBYHAM;

c) CONIURATIO — knatBa He y6eraTb, He MOKuAaTb PAOB BOWCKa.
Takoro poga obeutaHne umeno mecto npu EVOCATIO, korga B ps-
Obl apMun MpUB/EKaNUCb, BBUAY rpo3sileid ONacHOCTM U Te, KTO
006bI4YHO 6blN M36aBNIEH OT BOEHHOMN CYX6bI.

Bo BTOpOM BeKe A0 H. 3. BOOPY)XXEHHbIe CUbl PuMa cocToanu:
1) 13 pUMCKMX rpaxgaH, POPMUPOBABLUNXCS B NETMNOHbI;
2) 13 uTanuiickux coto3Hukos (SOCII);

3) 13 BCMOMOraTefibHbIX OTPAA0B, YKOMMAEKTOBAHHbLIX W3 XMUTenei
BHeuTanuiickux obnacteid (AUXILIA).
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OCHOBBI pumckoro npasa

Korga K KoHuy anmoxu pecny6avku SOCIH nofyumnu rpaxgaHckue
Mpaea, TO COCTaB PUMCKOFO BOICKa CTa/l ONpeAensTbCs ABYMS rpynnamu:
PUMCKUE rpadkaaHe 1 HaéMHUKM.

Onpepfenss YMcneHHOCTb flermoHa B 4 200 4enoBeK, MOXHO MpPUATK
K BblBOAY, YTO MPU HaIUyUWM LBYX NErMOHOB W BCMOMOraTesibHbIX 0Tps-
poB SOCII, a Takke AUXILIA cnefyeT McUMCAATb IMYHBIA COCTaB BOO-
PY)XEHHbIX CUA PUMCKON pecny6aunku B 20-24 ThICAYM YeNoBeK.

KomaHaoBaHWe Takoil apMueil Bo3naranocb CHayana, Kak W3BECTHO,
Ha KOHCY/0B, a C 06pa3oBaHNeM MPOBUHLMIA — Ha HAMECTHUKOB; C 3TOrO
BpemeHN (8o Cynnbl) KOHCY/bl SABAAANCH KOMaHAYHOLWMMU TOMbKO B
Wtanuu. Mpu Cynne, (82-79 rog fo H. 3.) oHu ytpatuan IMPERIUM nu
MOF/I UMETb TAKOBOW B Ka4ecTsa .MPOKOHCY/0B.

Bce rnaBHokomMaHZylowme nmenu npu cebe KBECTOpPa N HECKO/IbKO
neraTtoB, KOTOPbIM BO BPEMA CPadXKeHuda MOrio ObITb NOpPYy4YeEHO KOMaHAo-
BaHue OTAeNbHbIMU YacTAMU. PaBHbIM o6pa30M n npn AnKTatope, Kpome
HavyanbHMKa KOHHMLbI, COCTOANN TaKXe HeCcKO/NbKOo neraTos. Ecnu oba
KOHCyna Haxogunucb npnu apMmm, T0 OHN CMEHANTUCH €XEeAHEBHO B KO-
MaHOO0BaHUN.

B koHue Pecny6nvku apmusi cTaHOBUTCA nocTtosiHHoW. B 107 ro-
Ay [0 H. 3. pUMCKMiA nonkosogel, Main Mapuid ctan gonyckatb B Heé Bcex
Xenarowmux. CongaTbl MOMy4valdT Kas3BHHOe BOOPYXeHWe W nnaty 3a
cnyx6y. MocneaHas CTaHOBUTCA MX NPOGecCueil.

Mpu ABrycte 3aBepLUMCa MPOLECC CO3JaHus MOCTOSAHHOrO BOIiCKa.
OTHbIHEe apMusi OKOHYaTeSbHO CTaHOBMTCA MPOgeCCMOHaNbLHOW, 6naro-
Japs 3aKkpenieHunto npuHumMna 4o6poBOSILHOCTU BCTYN/IEHNA B Heé, npo-
JOO/MKUTENbHBIM CPOKaM CNy>X6bl M OTHOCUTENIbHO BbICOKOMY >KasoBa-
HblO. J1ernoHbl, KOropTbl W anbl MOAYYWUM MNOCTOSHHbIE HA3BaHWUA W
HyMmepauuio. ABIyCT ¥ nocfiefytoLmne UMnepaTopbl BCAYECKU CTapaiuch
Hacax/jaTb U YKpPennaTb BOMHCKME Tpaguuun v OUCUUNAUHY, KYNbTUBU-
poBaTb B BOWCke Ayx KoprnopaTuBHocTu. OTclofa WMpoKas U feTanbHas
pernamMeHTaumsa BCEX CTOPOH 6bITa, XXWU3HU U 0EeATeNbHOCTU apMuu, Mpu-
BeALas K CO3faHuio 0co60i OTpacnu pUMCKOro ny6aMyHOro npasa —
BoeHHoro npasa (IUS MILITARE).
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BepxoBHOE KOMaHA0BaHME apMUeii HaxoAunoCh B pyKax MMMepaTo-
pa, KOTOpoMYy Gblfl MOAYMHEH BECb O(PULIEPCKWIA KOPMYC PUMCKOrO BOiA-
cKa. BbICLUMiA 1 cTaplunii ouuepcKuii CocTaB KOMM/IEKTOBANCS M3 PSA0B
CEHaTOPCKOro W BCAfHUYECKOrO COCNOBUIA.

Mpn ABrycte B KayeCTBe IMYHON €ro oxpaHbl COCTOsAA0 9 npeTopu-
aHckux koropT (COHORTES PRAETORIAE) no 1000 4enoBek B Kax-
[0/. BOMHbI 3TOW MPETOPMAHCKON TBapauy PeKpyTMPOBaINCh UCKAHOYM-
TENIbHO M3 4ucfa PUMCKUX FpaxiaH-UTaJIMKoB W M0Mb30BaUCL PAAOM
npuBunernii. B oTnmMume oT NErnoHepoB, OHW cnyxman He 20, a 16 neT,
nonyyanu »anosaHbe He 12 OO0 cectepuues B rog, a 20 000 1 Ha3sbiBa-
nmck 'npeTopuaHuamun’'. BnocneAcTBMM MpeTopuaHLbl NPUHUMaNU ak-
TUBHOE y4yacTue B [BOPLIOBbLIX 3aroBOpax, yCTpaHAs OAHWX MMMNepaTopos
N BblABUras Apyrux.

bonbluoe 3HavyeHWe B MMMEepPaTopcKyto 3MoXy WMeNnu Tak HasblBae-
Mble BCroMoraTenbHble Boicka (AUXILIA) pekpyTupoBaBLUmMecs 3a CUET
MPOBUHLMAMOB, TO €CTb TeX Xe ranoB, repmaHues, (pakuiiles, nbepos.
YncneHHOCTb BCMOMOraTefibHbIX BOWCK HMKOrAa He 6blia HKe 50% co-
cTaBa BCE PUMCKOI apMuu.

B 31 r. yucno puMCKMX NernoHos goxoguno fo 70-75. Yuyutbisasd,
YTO B KaXK0M flernoHe HacumtbiBanocb 6 000 nexoTuHues u 700 kasase-
PUCTOB, MOXHO OMpefenuTb OOLLYI0 YMC/IEHHOCTb apMuUM B TO BPeEMSA
npumepHo B 500 000 uyenosek. CopepXxaHue CTOMb OrPOMHOr0O BOMCKa
Obl10 AOPOrMM A1 PUMCKOM KasHbl, Hebe3onacHbIM A1 caMoro ABry-
CTa, KOTOPbIi MO 3TOW NpUYMHE 3aMETHO COKpaTW €ero.

O6Lan yncneHHocTb BOJCK Npu ABrycTe Konebanacb B npegenax ot
250 000 po 300 000 uenosek. M3 HUX NONOBWUHA CYXXWUNa B PUMCKUX fe-
rMOHax, Kyfja 3a4nmcnsafncb TO/bKO PUMCKME rpaxiaHe, W MofioBUHA —
BO BCMOMOraTe/ibHbIX BOWCKaX.

YMEeHbLUIEHNE YUCMIEHHOCTM apMuu ABFYCT CTapancs BO3MECTUTb
npugaHvem ein 6onbluein nogBwKHocTU. OTCloga — CTPOUTENLCTBO [0-
por CTpaTernyeckoro xapakrtepa. YMCNeHHOCTb BOWCKa TMMUTMPOBANACh
KaK (DMHAHCOBbLIMMW, TaK W MOAUTUYECKMMM NpuynHamu. Ho, B 06Liem,
OHa Obl1a BCerja f0BONbHO BHYLLUNTENbHOIA.
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OrpomMHOe MOCTOSIHHOE BOMCKO, COCTOsIBLUee W3 6e33eMe/IbHOr0 UTanuiickoro
nponeTapuata u pecopmupoBaHHoe ABFycTOM, OCTaBasochb pelualoleii CMnoin n B
pyKax Bcex nocnegyowmx umnepatopos. Hegapom Centumuii Cesep (193-211) cose-
ToBan cBOMM fAeTsiM: "O6orawaliTe congaT u npesmpaiite ocTasnbHoe".

B nepuog nosgHeit umnepun B apMumu Habnofanock Takoe siBfeHWe, Kak ‘'Bap-
Bapusauua®. 3To 6bIN0 CneAcTBME CTO/IKHOBEHWS MMMepuu ¢ BapBapcKoil nepude-
pueli. YMeHbLlIMNACb YNCIEHHOCTb nernoHa fo 2000 yenoBek u gaxe fo 1000, Bcneg-
CTBMWE Yero /IernoH cTan 6onee MO6UNbHBIM. BOCKO KOMMIEKTYeTCA MOYTU Le/IMKOM
3a CYET PeKpYyTUMHbLI. B apMuio npusniekatoT oTpsagbl U3 "Bapsapos’ (BARBARES).
Boiicko pacnonaranocb Ha rpanuyax (LIMITANEI). Ho ecTb # MOABMXHbIE YacTw,
COCTaB/IsABLUME PE3epPB W Hanpas/isieMble Ha YyrpoXaemble y4acTKMW.

NervoHepbl HafensanMch PsAOM NPUBUAETUIA:

A. 3anpeljanocb B Ka4eCTBE HakasaHUs MO Cydy OTAaBaTb WX Ha GOW ¢
OVKUMUW 3BEPSAIMU, CEYb PO3raMu, CCbifaTb B PYAHWMKA U NMPUCYXKAATb
K MPUHYAUTENbHBIM pa6oTaM. K HWM He MOF MpPUMEHSITLCS TaKoii
CMnoco6 CMepTHOl KasHW, Kak MOBELUEHWE, CUMTABLLUIACS MO30PHBLIM.
WX He [03BONANOCH MbITaTh Ha AONPOCAX.

B. BeTepaHbl NAaTUAX HaOr C UMYLLECTBA U HECnn KopabenbHyt Mo-
BMHHOCTb, HO OCBO6OXAaNNCb OT NOBUHHOCTW MO COOPY>KEHUIO KO-
pabnei.

C. BeTepaHbl No Bbicnyre fieT UMeNU npaso I'IpVIOGpETaTb 3EMeJIbHbIE
yyacTKu. VX Joxoabl COCTOANU M3 >KanoBaHbA, Harpag oT Mmnepa-
TOpa, 3eMeNbHbIX HaAeNoB.

BovHam, yxoasiwimm B 0TCTaBKy (BeTepaHam), Bbinaarta NeHcUn npo-
n3Bogmnac 13 ocoboii BOEHHOM KacCbl, OCHOBaHHOW ABrycToMm B 6 ro-
4y H. 3. dTa Kacca NOMO/HANACh 3a CYET BHOBb BBEAEHHOrO Hanora Ha
HacnefCcTBO W 3a CYET Hanora Ha Kyna-npogaxy. CoBOKYMHOCTb Mate-
puanbHbIX 61ar cocTtasnsna Tak HasblBaEMOE farepHoe MMYLLECTBO, AN
KOTOpOro 6bin yCTaHOBNEH OCOGbIVi NPaBOBOW pexxuM. B paspsg narep-
HOFO MNeKynMsi BXOAWMO TaKXKe WMYLLECTBO, NMOAAPEHHOE POAMTENAMU U
POACTBEHHUKAMW WX MOAYYeHHOe MO HacNefCcTBY OT TOBapuLia, Na.Lue-
ro Ha none cpaxexus. OTel, NOABNACTHOIO CbiHA HE MMEN HUKAKMX Mpas
Ha fnarepHoe MMYLLECTBO, KOTOPOE CYMTaNocb COOGCTBEHHOCTbIO CbIHA.
Eweé ABrycT usgan 3akoH, 403BOMSBLUMIA CblHY 3aBellaTb NnarepHblii ne-
Kynnii No CBOEMY YCMOTPEHUID. DTOT 3aKOH 6bln NoATBEPXKAEH HepBoto
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(96-98 rr.) n TpasHom (92-111 rr.). B nepvof vmnepun ycTaHOBWIOCH
npasuio, Mo KOTOPOMY CONAAT B MOXofe MOr 3aBeliaTb 6e3 Kakux Obl
TO HW 6bino opmanbHocTeld. OH MOr HasHauuTb cebe HacnefHUKa
Ha BpeMs WAM Noj Pe3o/oTUBHbLIM ycioBneM. CongaTckoe 3aselyaHue
CUMTanocb AeNCTBUTENbHbIM 0e30THOCUTENbHO K ero ¢opme. TpeboBa-
NoCb MWL, YTO6bLI 3aBeLlaTesib ACHO BbIpaswun CBOK BOJO. Kak n3BecT-
HO, BOMH O MOMEHTa OTCTaBKM He MMen npasa BCTynaTb B 3aKOHHbINA
6pak (CONUBIUM). Ecnv oH 6bin XeHaT K MOMEHTY 3a4uC/ieHNa B ap-
Muto, To 6pak pactopranca. mnepatopckumn LEGES DATAE Tem con-
Jaram, CpoK Cy>6bl KOTOPbIX UCTEK, NPefoCcTaBasanoch NpaBo BCTYNaThb
B lopuauyeckn ohopMEHHbIN 6pak C NpexHei CoXuTenbHuLeh (haktu-
UECKOW >KEHON).

YcnoBus cnyxb6bl B apMUU OblIM HACTO/IbKO TSXKESbl, YTO Ha 3TOW No4yBe Mpo-
NCXOAUNN BPOXKEHMA W BOCCTaHUA LefbIX NernoHoB, o 4ém nosecTByeT TaunmT. K
3TOMy criefyeT nNpubaBUTb U TO, YTO MONKOBOALbI HEPEAKO WCMOMb30BasIM MOAYM-
HEHHbIX UM BOHHOB B /IMYHbIX Lenax. VimnepaTopsl, B CBSA3W € 3TUM, MbITaNNCb XOTS
6bl 4N BUAUMOCTU OFpaHUuUTb 3Ty NpakTuKy. Mo cnosam topucta MNaTtepHa, "'ToT,
KTO CO3HAET, YTO OH KOMaHAyeT BOOPYXEHHLIMU CUIAMU, AO/DKEH CaMbIM CTPOXaii-
LWMM 06pa3omM OTHOCMTbLCA K NpPefocTaBfIEHWIO OTMYCKOB, He MO3BONATbH YBOAUTH 3a
npegenbl NPOBMHLUUM BOWHCKUX follafeli, He MnocbliaTb NerMoHepoB Ha 4YacTHble
paboTbl, Ha PbIGHYIO NIOB/IO UK OXOTY"".

VimnepaTopckue yKasbl HEOAHOKPATHO HarmoMUHanu CcTapwuMm W BbICLUUM
ouuepam 06 ux 06a3aHHOCTAX. B 16-M TuTyne 49 KHUrM [Urect Mbl YUTaem:
"K 06513aHHOCTAM (BOEHHOr0) TpMbyHa UM TOro, KTO KOMaHAYeT BOEHHbIM OTPSAOM,
OTHOCUTCA: COAepXaTb SIETMOHEPOB B Nlarepe, NPOV3BOANTbL C HUMU YYEHUS, XPaHUTb
KNHUN OT BOPOT (narepsi), genaTb HOUHble 06X0Abl, MPUCYTCTBOBATb NpWU pasgade
NernoHepam MpojoBO/bCTBUSA, MNPOBEPATb NULLY (/IErMOHEPOB), NpeAynpexjaTb
3n10ynoTpebneHnsa npu B3BeluMBaHUU (NPOLOBONLCTBUSA), KapaTb B npefenax mnpe-
[OCTaBNEHHOMW MM KOMMETEHLMU MPecTynHble AesHWsA, MPUCYTCTBOBaTb BO3MOXHO
Yalle Ha cobpaHuAX nareps, MPUHUMATb Xanobbl SIErMOHEPOB, UMeTb Haf3op
3a 60/1bHbIMKU". '

Moapo6HO pernameHTUpoBancs Bonpoc 06 oTcTaBke. CylecTBOBaIu
CnedytoLLme BUAbI OTCTABKM: a) MOYETHas, KOTOpas fJasanach Mo BbiC/ayre
MOMHOTO CPOKa CyX6bl; 6) yBakuTeNbHas, KOTopas AaBanacb B Tex Cny-
yaax, Korga BOEHHOCAY)XaLWii 06bABNANCA HEMPUTOAHLIM K Aa/bHelLLe
BOEHHOI cnyx6e BcneacTBue 607€3HM; B) Mopovalias, KorAa uvuo
YBOMbHANOCL B OTCTaBKY 3a COBEPLUEHHOE UM MPecTynieHue. YBO/MEH-
Hblii M3 apMUK MO NOCAeHEMY OCHOBaHMIO He MMeN npasa 0CTaBaTbCs B
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pesugeHUMM umnepaTopa u B ropoge Pume, xoTsa 6bl OH 6bl1 YBONEH 6€3
yKasaHua B NpukKase nopoyallero ero o6CToATeIbCTBA.

MHoro 3a60T rocygapcTBy, 0COGEHHO B Nepuofbl No3aHel pecny6ivuKM v nMne-
puwn, focTaBnsna AUCLMNAINHA B BOcKax. B Lensx eé noggepxaHus congat 3aHUMMa-

NN pasnnMyHbIMU paGoTamu. Mo cnoBam TauuTa, congaTbl BCerga ycTpavwBanau BO3-
MYLLEHWUA U BYHTOBaNMN, KOrda UM Heuero 6bio Aenath.

PUMCKMe nMnepaTopbl U KOMaHAMPbI IETMOHOB MyLLEe BCEro 60811ch
npasgHocTy B Boiicke. OTCHOA4a — MOCTOSIHHbIE YYeHUS, MOXOAHbIE Map-
LUK, 3eMNIAHBIE U CTPOUTENbHbIE PaboTbl. ITO AEeNanoch TAKKE U C Lefblo
(h13M4ECKON MOArOTOBKM BOWMHOB, YeMy YAeNsanoch 3HauYnTe/lbHOE BHU-
MaHUWe. YKPenieHno SUCLUUNIWUHBI CAYXWUN0 U HacaXAeHWe pennruos-
Holi ugeonorun. dumnocod CeHeka roBopus, UTO '‘nepseiilleil CBA3bLO
MeXay conjataMu ABNsSeTcA penurna’.

Nekuna 6
NMPECTYNNEHWSA

N HAKASAHUWA
BOVMHOB

Yye B nepuoj pecnyonnky pumMCcKMX BOMHOB MOCTUrana Kapa 3a Te
W UHble AeAHWA, NoyuTasBLUMeca MPECTYMNHbIMU C TOUYKU 3PEHUA BOWH-
CKOro HadanbCTBa. Ho TO/bKO B Mmepuoj npuHLuMnaTa nosiBUIOCH Omnpe-
JleneHune TOro, 4to cneAyeTt NOHUMaTh MojJ BOUHCKUM MpecTynsieHnem. B
16-m TuTyne 49-ii KHMrM [urecT npuBoAMTCA (OpMynupoBka Appus
MeHaHgepa: "CoBepLUéHHble BOMHAMW MPECTYMHble AEAHUA UK ynyLie-
HMA MOryT 6bITb MM6O cneuuanbHble, MO0 obLlerpaxaaHckue. Beneact-
B/Me 3TOr0 W MNpecnefoBaHue 3a Takue fesaHus ObiBaeT An60 creuuass-
HbIM, nn6o obwum". "CneunanbHbIM BOWHCKUM  NPECTYNAeHneM, —
NMPOJO/MKAET 3TOT HOPUCT, — CUYUTAETCA TaKoe, KOTOPOE COBEPLLEHO /n-
LIOM, [eliCTBYIOLMM B KayecTBe nernoHepa”. 3aecb Mbl MMeeM, CrefoBa-
TeNbHO, aHann3 MOHATUA BOWHCKOrO MPECTYMNEHUA C TOUYKU 3peHUs
cy6nekTa ero. C TOUKM 3peHUA COAep>KaHWs, Mo BOMHCKMUM MpecTynse-
HMWeM MOHMMaeTcs "Bce TO, YTO HapyliaeT Tpe6oBaHus obLiein gucuumn-
NUHbI, KaK-TO: NPecTynHasa TpycoCTb, HEMOBMHOBEHWNE, NMPa3gHOCTL".
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YNOMAHYTbIA TUTYN [aéT [OBOMbHO MOAPOGHLIA NepevyeHb BOWH-
CKUX NPecTynfieHWin, a UMeHHO: 1) MocTynfieHWe Ha BOMHCKYIO ClyX6y
UL, KOTOPbLIM 3TO 3anpeLianoch 3aKOHOM; 2) Nepexof Ha CTOPOHY Bpara;
3) npusbIB K BOCCTaHuio; 4) nober ¢ nonsa 60s; 5) HeMoOBUHOBEHME Ha-
yasbHUKY; 6) HemcnonHeHue npukasaHua; 7) HeokasaHWe MOMOLLU Ha-
Ya/lbHWKY BO Bpems 601; 8) MOKylUeHMe Ha 0coby HayaslbHUKa; 9) cumy-
nauusa 6onesnun; 10) nokylweHwe Ha camoyb6uiictso; 11) npomoTaHue
opy>us; 12) yKnoHeHMe OT BOEHHOR cnyx6bl; 13) camoBO/IbHaA OTNYYKa;
14) pe3epTnpcTBO; 15) HaHeceHWe paH TOBapuLLy Mo Cny>be n T. 4.

BouHcKaa gucuuMnavHa noggepXkusanacb CUCTEMONM CYpOBbIX Haka-
3aHWI, K 4nCly KOTOPbIX OTHOCUAWCH: 1) CMepTHas KasHb; 2) TenecHoe
Haka3aHue (CASTIGATIO). Mo-BMAMMOMY, OHO Bblpaxanocb B 6uyesa-
HUM. B HeKOTOpbIX Cy4asX BCTPeYaeTCA yKasaHWe Ha 6UTbLE posramu u
naskamu; 3) ccblfika Ha OCTpOBa; 4) 3a4uC/ieHMe B LWITPaPHYO YacTb; 5)
JEHEXHOe B3bICKaHWe; 6) HanoXeHne 0cobbix noBuHHOcTEn (MUNE-
RUM INDICTIO); 7) pa3xanoBaHue; 8) No30pHOe M3rHaHWe M3 apMuu;
9) NnLIeHne NeHcun No BbICNyre neT.

B KauecTBe HaKa3aHWI, KaK BbllUe YKa3blBaioCb, He MOTU MpUMe-
HATHCA K BOEHHOCNY)XKALLUM:

a) CCblfika Ha paboTbl B KAMEHONIOMHU UM Ha PYAHWKK; 6) oTAada
Ha pacTep3aHue AVUKUM 3BEPSIM; B) MOBELLUEHME.

CBer TOro, K BOMHam He npumMmeHanacb NbiTKa BO BpeMA AOMPOCOB.

Pag HopM 6b1/1 HanpaB/ieH Ha orpaxfjeHue apMumn OT NPOHUKHOBEHUS B eé ps-
Abl NnL, pabcKoro MPOUCXOoXAeHMs. ITo BbipakeHo MapumaHOM B KHWUre BTOPOWA
"npaBun': "Pabam Bo3bpaHAeTCsA BCAKOro poja BOeHHas cnyxb6a nof cTpaxom
cmepTn'. He umenu npaBa nocTynaTtb Ha BOEHHYK CNYXO6y W Te, KOTopble A06poO-
BO/MILHO HaXOAWMUCH B YCAYXeHuu. VimnepaTopkl Apkaauii u FoHopuii npegnucany,
4YTO6bl M KOMIOHOB He 3a4MCNANN Ha BOeHHYK cnyx6y. MpuHuun cTpororo ot6opa
oTpasuaca U B npasu/ie 0 TOM, YTO 3anpeLiancs AOCTYM B apMWUIO TeM NuULaM, Ybe
topugmyeckoe nonoxeHue (STATUS) ocnopuBanoch, XoT 6bl B LeACTBUTENILHOCTHU
OHU 6bInK cBO60OAHBIMU. K uncny nuy, KoUMm Takxke BosbpaHsanach cnyxba B apmum,
OTHOCUNNCL: a) BbIKYMJ/eHHbIe (U3 MeHa); 6) Te, KTO 6bl1 06BMHEH B COBEPLUEHUN
YyrofioBHOrO npecTynneHns. Ecny ocyxAeHHbIi Ha pacTep3aHue AWKUM 3BepsiM 6Ge-
Xan u 3aTteMm BCTYNuA B psAfbl apMuu, TO, MO ero uM3obanyeHuun, oH npepasancsa
CMepTHOI KasHW. TOWi Xe Kape Mofnexan v TOT, KTO C XLlleHnemM npas 6bia cocnaH
Ha ocTpoBa, HO 6eXxasn oTTyAa U BCTYNuA cam unu 6bl1 NpU3BaH Ha BOEHHYIO CNYXOY,
CKpbIBas Npu 3TOM 0 CBOEM OCYXXZAEHUWU.
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PasopvBLUMECs CBOBOAHbIE HEpeAKO MbITanUCh CMacTUCh OT CyAe6-
HOrO NpecnefoBaHns XoTs 6bl LEHOM 3auncneHns B apmuto. OTcloga —
Mofipo6GHas perfameHTauUms Tex cryyaeB, KOTAa NWLLO BCTyNaeT B psfbl
apMUU C LeNblo M36aBUTLC OT UMEIOLLEIACS Y HEero TsX6bl. ECAM OHO
BCTYNWO B apMuWi0 [/ TOrO, YTOGbl, MPUKPbIBAsCb BOEHHbLIM 3BaHWEM,
MoNMyunTb Ha CyAe MPeMMyLLEecTBO Mepef CBOUM MPOTMBHWMKOM, TO OHO
MOABEPrafoch NMLIEHUIO BOWHCKOTO 3BaHUs. B0O/ee CepbesHbIM BUAOM
MPECTYN/eHUs, HEXeNn AOMOraTenbCcTBa CNyX6bl CO CTOPOHbI TEX, KOMY
OHa 3anpeLanoch, GbIN0 YKNOHEHWE OT BOEHHON CAyX6bl. OTel, YKpbl-
BalOLLWIA B MMPHOE BPEMsi CBOEr0 CbiHA OT BOEHHOW CMYXGbl, NOANEXNT
HaKa3aHMIo, a MOABNACTHbIA CbiH MOcne TOro, Kak OH GyfAeT pasbiCKaH
UMW [OCTaBNEH OTLIOM B YacTb, 3a4MCNSETCH B LITPA(HYO YacTb. 3a YK-
PbIBAaTENbCTBO CbiHA OT BOEHHOI CNYXGbl B BOEHHOE BPeMsi OTeL, MojBep-
rafics CCbi/IKe N KOH(UCKALMW YaCTU NMYLLECTBa.

Hemasnoe uicno HOpM ¥ CeHTEeHUMIA LOPUCTOB ObINKM MOCBSALLEHbI Xa-
paKTepUCTMKe TakUX AesHWIA Kak CaMOBO/MbHAasA OT/ydyka W 4e3epTupcT-
Bo. CamoBonbHO oTnyuuswmmcas (EMANSOR) npusHaBancs TOT, KTO
rocsne [ONrOro CKMTaHuWsa JO6POBOMLHO BO3BPATUTCA B YacTb. [lesepTu-
POM cumuTasncs TOT, KTO HAXOAACh MPOAO/KUTENIbLHOE Bpemsa B 6erax, 6bin
3aTeM MpWHYAMTeNbHO AOCTaBfieH B 4acTb. "CamoBOMbHAasA OTNyYKa,—
yKa3sblBaeTcs B [iurectax,— TOYHO TaK Xe Kak U 6pofsxXHMYecTBO paba,
CUMTaeTCa NErKUM MPecTynHbIM AesHMeM, a [e3epTUpcTBo 1 GercTso pa-
6a aBnseTCA 60s1ee TAKKUM MPecTynieHnem".

HakazaHue 3a 4e3epTUMPCTBO 6bIN0 Pa3NYHbLIM, CMOTPS NO TOMY, CO-
BEPLUEHO /1M OHO B MUWPHOE WM BOEHHOE BPEMS, OAHUM /MLOM WM
rpynnoii, BnepBble UM NOBTOPHO. [le3epTMPCTBO, COBEPLUEHHOE B MUP-
Hoe BpeMs, obnaranocb CpPaBHWTENbHO MAFKUM HakasaHueM. Tak, Cy-
XVBLUWIA B KOHHWLE, MOA/MEXan pa3anoBaHWo, NeEXOTUHEL, — MepeBoay
B Apyryt yacTb. Ho ge3epTupcTBO, COBEPLUEHHOE BO BPEMS BOIMHbI, Ka-
panocb, No 06lemMy npaBuay, CMEpTHON KasHbto. lMpu paccnegoBaHMu
Jena o0 Ae3epTMPCTBe MpPeAnncbIBa/IoCb NPUHMMATL BO BHUMaHue: 1) pof
MMeBLUEroca Npu Ae3epTvpe OpyXxwus; 2) pasMep NofyyvaeMoro Xanosa-
HWs; 3) 4mH; 4) OTKyfa COBepLUEHO Ae3epTUPCTBO; 5) npolinoe nosefe-
H/e BMHOBHOIO Ha Cly)6e; 6) Kakue 0643aHHOCTU MO cy>K6e OblnM Ha
HEro BO3/10XKEHbI; 7) COBEPLUEHO NN Ae3epTUPCTBO OAHUM ANLOM, ABYMS
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WK TPYNMNoi nuy,; 8) He COBEPLUWA N BUHOBHbLIA BO BPEMS [€3epTMpPCT-
Ba HOBOrO MpPecTyn/ieHus; 9) Kakoe Bpems BWHOBHbI MPOBEN B 6erax;
10) kaKk OH Bén cebs B nocnefHee Bpems; 11) aBuACA M B YacTb A06po-
BO/IbHO MM ObIn 3afepXaH. [pegycmaTtprBanack OTBETCTBEHHOCTb U 3a
rpynnoBoe [e3epTUPCTBO. B OTHOWEHMM HOBOOPAHLIEB, COBEPLLMBLUNX
MpecTymn/ieHne BrepBble, AONYCKaNoCb CHUCXOXAeHWe. 3a MNOBTOPHOE
rpynmnoBoe 4e3epTMPCTBO Moaranoch HakasaHve Ha 06LMX OCHOBaHUAX,
T. €. CMepTHas KasHb.

CTporo Kapascs nepexoj Ha CTOPOHY Bpara. XoTs no obuemy npa-
BUMY, BOMHbI HE MOF/M NOABEPraTbCA MbITKE M CMEPTHON KasHW NyTEM
MOBELLUEHUS WM OTAAYM Ha pacTep3aHue AUKUM 3BepsiM, HO nepebexuyn-
KW Ha CTOpPOHY Bpara, BO3BpaTMBLUMECH 3aTeM 00paTHO, Noafiexanu Ta-
KUM HakaszaHuaM. KOpucT TappyHTeH [MatepH, ykasbiBaeT: "VI3MEHHUKN 1
nepe6eXXumkn B OGOMBLUIMHCTBE CAyYaeB AO/MKHbI OblTb MPUrOBOPEHbI K
JNINLLIEHVIO YKMU3HW; MNoc/e pas3XanoBaHWA OHW MOABepralTca NbiTKe, Mo-
TOMY YTO paccMaTpuBalOTCA Kak Bparu, HO OTHIOAb He KakK BOWHbI". Ka-
paniocb CMepPTHON Ka3HblO He TOMbKO OKOHYEHHOEe MPecTymnjieHue, HO ”
NOKyLleHMe Ha nepexop K Bpary ("KapaeTtcsi NMWEeHUeM >XWU3HW W TOT,
KTO OblN 3afepXxaH, Korja Hamepesasca nepebexatb K Bpary").

MpeanucbiBanochk feTanbHOe paccnefoBaHWe BCeX 0OCTOATENbCTB, MPU KOTO-
pbIX BOMH Noyemy-iMbo nonan B MNJeH K Bpary. Ecnv nervoHep 6bia1 BHE3anHo 3a-
XBayeH HernpusaTesnem BO BPeMs Nepexofa W 3aTeM BO3BPATUCA W3 NieHa, TO Hafne-
Xano ycTaHOBWTb, KakK OH BEén cebs B Mpowwsiom. Takomy BOMHY MOri0 6biTb
[apoBaHO npolleHne. B iurectax roBoputcs: '"BocCTaHaBNMBaTb Ha Cyxb6e (neruo-
HepoB), 0CBOGOAMBLLMXCA OT BapBapoBs, CleAyeT TO/bKO TOrfga, Korfja byfeT gokasa-
HO, uTO, Byayun 3axBayeHHbIMU B MJIEH, OHU 6Gexanu W3 HeBO/IU, U He nepeganuncb
[o6poBOLHO Bpary'.

Ecnu 3axBauyeHHbIi B MeH He BepHY/CS TOraa, Korja OH MOr 3T
cfienaTb, TO OH paccMaTpuBa/ICs Kak nepebedkumk.

K nepebexxumky MpupaBHUBANCS 3axBayeHHblii HempusTenem B na-
repe. CypoBoCTb Kapbl B JaHHOM C/lydae 06bACHAETCA YacTbiMM HapyLue-
HMAMMW MPaBWUa KapaynbHOWM ciy6bl, KOTOPOA BO BCE BpPeMeHa MCTOpUM
PUMCKOI apMuUM NprgaBanock 0cob60e 3HaYeHMe.

Mowaga nepebexynKy JonycKanach Wilb B UCKAOYUTENbHbIX CAy-
yasax, a UMEHHO, ecn nepebexynk NpuBEN BMecTe C c060li 60MbLIOe
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uncno "pa3GoMHMKOB" WAW BbISBUA APYTUX Mepe6exunkoB. K TSHKKAM
BOVHCKMM MPECTYMNIEHNAM OTHOCWINCH U CRefytoLve.

PasrfiallieHvie BOEHHOl TaliHbl. JTOT BUA MPECTYMeHUs KBanugu-
LMpOBaNiCA Kak MNpefaTenbCcTBO. Pa3BeAunK, COOGLUMBLUMIA Bpary BOEH-
HY0 TaliHy, Kapancsi CMepTb!o.

Mpu3blB K BOCCTaHWIO BNEK 3a CO6OW CMePTHYH KasHb. Ecnu pe-
3yNbTaTOM TaKOro Npu3sbiBa ABUIOCH NEFKOe OPOXKEHMWE, BbipasuBLUeecs B
KpUKax UAM HesHaumTeNbHbIX Xanobax, To NoACTpeKaTens nojseprancs
TOMbKO pa3)anoBaHuto.

Mo6er ¢ nonst 60s.. EC BOMH, HaXxofsACh B CTPOHO, MepBbIM 06paTUT-
cs B 6erctBo, TO NPEeANUCHIBAETCS B LENAX HasWAaHUs KasHUTb ero B
MPUCYTCTBUM BCEX BOMHOB. CMePTHOI KasHM Noanexan Takxe TOT, KTO B
60eBOi1 06CTaHOBKE MOKUAAN NepesoBoi MOCT WU OCTaBASN POB.

HenoBMHOBEHWE HavaslbHUKY U HEMCMOIHEHME MPpUKasaHua. ToT, KTo
COBeplwna 4To-N160, 3anpeléHHOoe TOMIKOBOALEM, Kapasics CMepTbio,
X0TA 6bl €ro fencTsma umenn 6aaronpuaTHbIe NOCNEACTBUA. YKa3blBaeT-
CAA, UTO "BCAKOE HEMoBWHOBEHWE BOWHA F1aBHOKOMaHAYOLEeMY WU Ha-
YanbHUKY KapaeTcs CMepTblo™.

HeokaszaHue MOMOLLUM HauanbHWKY. [lOffeXann CMepTHON KasHu
BOWHbI, KOTOPbIE YMbILIEHHO OTKa3aancb BO BPpeMs 605 3alUTUTb CBO-
ero Haya/lbHUKa, UM BEPOZIOMHO MOKWHYNW €ro, CNeACTBUEM Yero fBU-
nack rnbenb nocnegHero. ECAv BOWH UMEN BO3MOXHOCTb 3alWTUTL CBO-
ero HauaNnbHWKa, HO He cfenan 3Toro, TO OH MpuUpaBHUBaNCA K
COBEpLUMBLUEMY HamafeHWe W NpefaBaics CMepPTHOW KasHW. OH Mmor
GblITb OCBOBOX/AEH OT OTBETCTBEHHOCTMW, €CAIM B CUAY KaKUX-1uM6o npu-
YMH He MMeN BO3MOXHOCTM OKas3aTb MOMOLLb Hada/bHUKY. OfHa 13 HOpM
FNacuT, YTO BOMHBI, MOKWHYBLUME LEHTYPUOHA, OKPY>KEHHOTO pas6oiiHm-
Kamu, Noj/fiexxaT CMepPTHOM KasHW.

MoaBeprancs CMepPTHOWM KasHM TOT, KTO NMepexoaun Basl, OKpyXas-
LKA narepb, WKW BXOAMN B narepb yepes CTeHy. ECNM KTo-HMBYAb nepe-
NpbITMBan POB, TO 3a 3TO U3FOHSANCS U3 apMUN.
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MokyLleHWe Ha 0coby HauanbHKKa. MOfAHSBLLUMIA PYKY Ha CBOEro Ha-
YasibHMKa NoABEeprancs CMepTHON KasHW. TsKecTb MPEecTynAeHUs ycunu-
Baflacb B 3aBUCMMOCTU OT paHra HadasbHuKa. Mognexan cMepTy TOT BO-
MH, KOTOPbIA C YMbIC/IOM /IOMaf e3/l, HOCUMbIA LEHTYPUOHOM, WK
MOAHAN PyKY Ha MOCMeAHEro.

Cumynsaums 6onesHu. Moanexan cMepTHOI Ka3HU TOT NernoHep, Ko-
TOpbI U3 CTpaxa nepeg BparomM CUMynMpoBan 6oMe3HeHHOe YTOMEHNE.

MokyLeHe Ha camoybuiicTBO. [MoKyluaroumecs Ha camoyouiAicTBO
nognexann CMepTHON kasHW. OfHako, 3Ta mepa Moria 6biTb 3aMeHeHa
MO30pPHbLIM WM3THaHWEM W3 apMWK, €C/IM BUHOBHbIA B CBOE OMnpaBAaHue
CCbllancs Ha Takue MOTMBbI, KaK pa3oyapoBaHWe B XMW3HU, 60/e3Hb, YyB-
CTBO CTblAa, WM YTO OH AeliCTBOBAN MOJ BIMSIHWEM HEBBIHOCKMMbIX CTpa-
AaHuii. Ecnu nokylueHve 6bi10 COBEPLUEHO MOA BAUSHWMEM OMbAHEHUS,
UM BCNeACTBUE "NErKOMbICNEHHON Heoby3gaHHOCTM", TO BMHOBHbIN Me-
PEBOAMNCS B APYryH0 YacTb.

MNMpomoTaHne opy>kua. [NpegycMatpuBanacb CTPoOragd OTBETCTBEH-
HOCTb conjara 3a npogaxy opyxusa. Ecnu 6bin0  npogaHo BCE
BOOPY>XeHWe B Lie/IoM, TO Takoe MPecTynseHne NpupaBHNBaNOCh K fe3ep-
TUPCTBY, T. €. BNEKO 3a COO0W CMepTHYI0 KasHb. B ciyyae npogaxu
YacTn BOOPYXXeHWUd, Haka3aHWe yCcTaHaB/MBANOCh B 3aBUCMMOCTU OT 3Ha-
yeHMs npofaHHoro. Tak, 3a Npojaxy 4y/loK WUAX nnawla HakasbiBaau
posramu. [lpogaxa naHUupsa, WWTa, LWAEMa, Meya MpupaBHUBANACh
K ge3eptupctBy. OKa3biBa/oCb CHUCXOXAEHWE BHOBb MPU3BaHHOMY
BOMHY. HakasaHuto nognexanu W XpaHUTenu opyxus. [MoxuTuslnii
yy)koe OpyXue nojseprancsa pas3)kanoBaHuio. He TonbKO npopjaxka, HO
M yTpaTa OpYyXus BO Bpems MoXoAa Bnekna 3a CO60i CMEPTHYIO KasHb.
WHorga, Bnpouyem, no "coobpaxKeHWsM ryMaHHOCTU" OrpaHU4MBaInCh
nepesojoM B ApPYTyk 4acTb.

ToT, KTO paHu/a CBOEro TOBapuLla Mo OTPsAy KamHeM, MOA/exan
W3THAHWIO M3 apMuKn. B ciiyuae paHeHMs MeUYOM, OH MOJJiexasn CMepTHO
KazHW. OCTaBfieHNe MeCTa B CTPOIO BMIEK/O 3a COBOI MM HakaszaHWe nan-
KaMmu, UM NepeBoj B APYryl0 4acTb — CMOTPS M0 06CTOATENbLCTBAM.
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Takum 06pa3om, y)e cam No cebe MepeyeHb BOMHCKMX MpecTynie-
HWIA N CypOBOCTb HaKasaHWiA, YCTAHOBMEHHbIX 3a HUX, MOKa3bIBaeT, YTO
AucUMNAMHa B PUMCKOA apmuu nepuoja wumMnepun (Mo CpaBHEHUIO
C TEMU BpeMeHaMM, KOrja OHa KOMM/EKTOBaacb Ha OCHOBax HapoAHOro
0MonyeHus), 3aMeTHO ocnabna. Y congaT-HaéMHWKOB, BOEBaBLUMX 3a
nofyyeHne [onM B HarpabneHHoi f[ob6blye, AUCLUMMIMHA W He Morna
OblTb BbICOKOWA.

YFO/IOBHbIV CYA W MPOLIECC. B gpesHeilumnii nepuos UCTo-
pun PvMa MoTepneBLUMIA caM pacnpaBis/ics C HapyLuMTeseM ero npasa.
[Jonroe Bpems He 6bIN0 onpefenéHHbIX Npasun cygonponssoicTea. Cyg
He oTAenanca oT agMUHUCTpauun. Cyaunu maructpatbl. B yronosHbIX
Jenax, Kak U B rpaXfaHCcKux, Ha 06BUHWUTENS BO3naraancb U cobmpaHue
[0Ka3aTenbCTB, U MpefcTaBneHne ux cymy, U obecnevyeHne ABKU CBUfE-
Teneii. CypebHble GYHKUMM Hapsgy C MarmcTpataMu OCYLLECTBAAN
TaKXe HapofHble cobpaHus 1 ceHaT. B nepuof pecnybsmkn BCAKoe npe-
CTYMN/IeHWe MOrno 6bITb PACCMOTPEHO B LIEHTYPMATHBLIX KOMULMAX, KOTO-
pble 6blNV BNpaBe NpuUcyXAaTb faxe K CMepTHOM Ka3HW. Kakas-To vacTb
YrofIoBHbIX fefl paccmaTpuBanacb M B TPUOYTHBLIX KOMULUMAX, KOTOpble
MOIM Hanaratb TOMbKO LUTPadbl. YTONOBHOE NpecrefioBaHWe nepeq
LEeHTYpusIMU MOr0 BO30YXAaTb 1t060e AOMKHOCTHOE fMuUo, o6najas-
Lee UMNEPUEM M MMeBLLIEe BNacTb roBopuTh ¢ Hapogom (IUS AGENDI).
BbI3BaHHbIA Ha LeHTYpUaTHbIi Cyf 06BMHAEMbIA 3aLMULLANCA IMYHO UK
C nomoLblo Apy3eid. Mo BbiCAyLIMBaHUM CBUAETeNeli cobpaHye NpucTy-
naso K rofocoBaHWio, a NpefcefaTeNnbCTBOBaBLUMA B HEM Marmcrpar
npousHocun npuroop. O6GBUHSAEMbIi MOF OTBPaTUTb FPO3MBLUEE EMY
Haka3aHWe [O6POBO/LHBIM YAaNleHNeM B U3rHaHue. HapogHoe cobpaHue
BbICTYNano M B KayecTBe anenfsfiLMOHHOW MHCTaHUMW. ECn KOHCYn Bbl-
HOCW/T NPUTOBOP K CMEPTHOW KasHW PUMCKOMY TFpaaaHuHy, TO TaKoi
NpUroBop HenpemeHHO TpeboBan CaHKLUMM HApPOLHOro cobpaHus.

Cypne6GHoe npecnefoBaHe MHOTAa BO3GYXAanoChb CEHATOM, Hamnpu-
Mep, Mo Aenam 06 oTpaB/leHKsX, O 3aroBopax, Mo genam 06 WHOCTpPaHLax
WA COO3HMKAX. HO 1 B 3TUX Cydasx ceHaT KpaiiHe peaKo cam BbIHOCW/
NPUroBop U peLleHue. JIuLa, KOTOPbIM CeHaT MpeAnuchbiBan Npon3BecTU
CNeACTBME U CYA, PaBHO KakK U BbIHECTW MPUrOBOP, MMEHOBA/IUCh
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"ksectopamun" (QUAESTORES). tOpuguyecku, fLO/MKHOCTHOE KLU0, OT-
npaBnsBLUEe YrofioOBHOE NpaBocyfue, AeACTBOBaNO B CWy feneraumu,
T. €. 110 YNPaBoOMOUUIO CeHaTa IMbo HapoLHOro cobpaHus.

lMocTeneHHO YronoBHble fena MnepexoadT B BefeHWe MOCTOAHHbIX
cypos, umeHosaswuxcs QUAESTIONES PERPETUAE (TpyaHo nepe-
BoAVMMOe 0603HayeHune). K KoHLUYy pecny6/MKy 3TW CyAbl pacCMaTpuBaloT
yXe 60MbLUYI0 YaCTb YrOIOBHbIX fen.

B PuMe c TeueHWeM BpeMeHM Nosyuuno 6oMblioe pacnpocTpaHeHue
Takoe MPEecTyn/eHne, Kak MXOMMCTBO, WAWN B3ATOYHMYECTBO. 3aKOHbI O
NINXOMMCTBE BHa4ane OTHOCW/NCL CKOpee K rpaaaHCKOMY, HEXeNn yro-
NOBHOMY MpaBy, T. K. peyb LWna O ABOMHOM BO3MELLEHUN MUCTOPTHYTbIX
BUHOBHWUKOM CYMM. BbInM yupexaeHbl cheuuanbHble Cyabl, BeAasluue
[enamm 0 IMXOUMCTBAX. DTN MOCTOSIHHbIE CY/bl COCTOSNN U3 HEKOTOPOTO
yncna ceHaTopos. MOTepneBLUNMN B AaHHOM C/ly4yae BbICTYMann XUTenm
MPOBUHLNIA 1 COHO3HUKN.

Bo3HUMKLLME B pa3HOe BPEMSA W MO PasHbIM MOBOAAM MOCTOSHHbLIE CY-
Abl AeliCTBOBa/IM Ha OCHOBE HEKOTOPbIX 06wWux npaswa. MHoroe 6b110
Mo3aMMCTBOBAHO W3 FPaXKAaHCKOro CyAonpou3BoAcTBa. J1060i rpaxaa-
HAH MOl BO36YyAWTb YrONOBHOE MNpec/nefoBaHWe repej CyAoMm
"NOCTOSHHbIX KBECTMIA", NogaB O TOM MWCbMEHHYIO Xanoby npetopy, B
KOTOpOIi co06Lannch UMA OTBETUMKA W CBOMCTBO €ro MpecTyrnHOro Aes-
HUA. OH MPUHOCKN TaKXe MPUCATY, YTO ULLET YecTbio U 6e3 abedbl. Mpe-
TOp BNWCbIBAN [ef10 B CyfeOHbIi peecTp U HasHayan AeHb Bbl30Ba OTBET-
umka. O6blYHbI CPOK BbI30BA — [eCATb AHEN. B HasHayeHHbI feHb
npegcejartens cyda npurialwan cyfeid, uctua n oteetunka. HesBka 6e3
YBaXXUTE/bHOW MPUYUHBI UCTLA BNEKNa 3a C060/ npekpalleHune cyaebHo-
ro npecnegosaHus. Mpu HessBKe 06BMHAEMOr0O 6€3 3aKOHHbIX OCHOBaHMWIA,
[eno Mornio 6bITb pacCMOTPEHO B ero oTcyTcTBue. CypebHoe pasbupa-
TeNbCTBO 6bl10 My6ANYHbIM. CTOPOHbI MMENM MpPaBo OTBOAA CyAel, Ko-
TOpble 0TGMpanuch npefcefaTenemM cyfa U3 Yncna BHECEHHbIX B COOTBET-
CTBYIOLWMIA cnncoK rpaxgaH. Cyabum nNpuHOCMAM Mpucsary. 3atem
rOBOPU/IN CTOPOHbI B TEYEHUE BPeMEHW, ONpPefenéHHOro 3aKoHOM Wnu
npefcenatenem. O6BUHAN WUCTEL, U ero NocoOHUKKU. OOBUHSAEMbIV 3aliu-
Wancs MYHO UM C MOMOLLbIO ApY3el, HaKOHeL, C MOMOLLbIO FpaXaaH,
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3aHMMaBLUKXCA 3TUM JenoM npodeccumoHanbHo (ORATORES). 3atem
BbIC/yLIMBaNNCL CBUAETENU WM TakK Ha3bliBaemMble LAUDATORES (xBanu-
Tenu, cBMaeTenn Ao6poii cnasbl TAXyWMxca). Mocne aToro cyabu yaans-
NINCb Ha COBellaHue, rae ronocoBaay NOCPeACTBOM TabiMyeK, Ha KOTo-
pbIX OblM  M306paxeHbl HadanbHble 6ykeBbl A., C., N.L., T.e
"ABSOLVO" — "onpasgbisato”, "CONDEMNO" — "ocyxgat", "NON
LIQUET" — "HedcHO". B nocnefHeM cfiyyae MpoMCXOAWMN0 HOBOe My6-
NINYHOe pa3bupaTesibCTBO.

B nepvopg vmnepun cyauny HasHayaemble MMMEPATOPOM YMHOBHUKM
— COTPYAHUKM €ro KaHuenspun. B cyfonpou3BoAcTBe C TEYEHUEM
BPEMEHW YCWU/IMBAETCA COCM0BHOE Havano. Ctanu fasaTb 60/bLie Bepbl
nokasaHuWsiM L, BbICLUMX COC/OBWIA, CPaBHWUTE/IbLHO C MOKa3aHUAMM
CBUAETENE HM3LWKX pa3psfoB; CeHaTopbl MOMM ObiTb CyAWMMbI NM60
caMUM UMNepaTopoM, Mo 0coboi Konnerueid; NOSABAAKOTCA Creluanb-
Hble Cyabl AN NPUABOPHBLIX, COMAAT W [QYXOBEHCTBA; YMHOBHMWKM
nogfexanu cygy CBOMX HavalbHUKOB; CyLIeCTBOBas 0CO6bLIA Cy4
AN paboB U KOJIOHOB.

Pa3BmBaeTcA MHKBM3UUMOHHbLIA npouecc (INQUISITIO — cnepact-
Bue). [eno ot ero BO3OY>XAEHUA [0 BbIHECEHUA MPUroBOpa MOSIHOCTLIO
CTas0 BECTUCb OAHUM MLOM — cyAbéii. OrpaHuuMBanacb rnacHoCTb.
Bcé wmpe NpUMEHAIOTCA NbITKW, NPUYEM [axKe B OTHOLUEHWM CBUAETe-
neii (M gaxe npy paccnefoBaHWKM rpaxaaHckux gen). MbliTkam noasepra-
NUCb He TONbKO pabbl, HO U CBOGOAHbLIE, B TOM YUCNE Kypuasbl (Y41eHbI
rOpPoACKUX camoynpasfieHnin). MNpeanoyTeHne cTaim 0TAaBaTb MUCbMEH-
HbIM JoKa3aTenbcTBaM. lMoKasaHWs OAHOro /Mua He CYMTanoChb MoJiHbIM
JoKa3aTenbcTBOM. CBUMAETENbCKME MOKa3aHUA XEHLMH WMENN OrpaHu-
UeHHOe 3HauyeHue. B cypax KnAaTea cTana NMPUHOCUTLCA He TOMLKO CTOPO-
HaMy W CBMAETENAMM, HO, Kak Mbl BUAENMW, Takxe cyabamu. CynebHas
npouegypa cTana NiaTHOM W [OPOroCTOALLENA, a TaKKe 3amMmefiIeHHOM.

MocnegHee C€nNoOBO NpW  OTMNPaBMEHWM YrONOBHOIO MpPaBoOCyAus
NpYHaANeXano MMnepaTopy, KOTOpblA MOF NpeKpaTuTb YronoBHOE npe-
cnefosaHvie, 0CBOGOAMTL OT HakasaHus, gapys amHucTuio. OH Mor BOC-
CTaHOBUTb YECTHOE MMS TOr0 OCYXX[EHHOrO, KOTOpPbIA, MO MHEHWUIO UM-
nepatopa, 6bi1 goctouH 3Toi Munoctn (RESTITUTIO IN INTEGRUM).
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B nepuog no3gHeil MMNepuu NOCTEMNEHHO C0XMAAch Kopnopauums
MUMeBLLee OTHoLeHWe K npasocyauio — ADVOCATI. OHu coctosnu
npy cyfebHbIX yupexaeHuax. Mx sHocunn B cnuckn — STATUTI Ha
OCHOBaHWW nNpefBapuUTeNbLHOTo WcMbiTaHUda. B Konnerunm afBOKaToB
CylLlecTBOBasa onpefeneHHas uepapxusd. EE€ B03rnaenan craplivHa —
PRIMAS. AfBokaT He MOr 6bITb cyfbéii. To cyaebHoe yupexneHue, K
KOTOPOMY Mpuymncnanca afBokat, WUMENo Haj HUM [UCLUMINHAPHYIO
B/acTb, T. €. MOIN0 Hanarathb LWTpad, 3anpewartb Ha Kakoe-TO BpPems Be-
[eHue fen, UCKYaTb M3 cnuckos. OT afBoKarta 3aBMCeNi0 MPUHATL Ha
ceba BefleHVe fena, WKW OTKa3aTbCA OT Hero. MHorga cyfbs HasHayan
CTOpPOHe, He Halefuweid cebe 3allMTHUKa, afBoKata OT cyga. AfBokar
nonyyan BO3HarpaxaeHwe WM roHopap — "B rpaHuUax CnpaseanunBoi
yMepeHHocTU". VHorga rocyfapCTBO YCTaHaB/NMBaNO MaKCUMaNbHYHO
nnaty 3a paboTy ajBokarta. ALBOKaTbl BbICTYManu B Cyfe W COCTaBNAMM
[N18 CBOMX K/IMEHTOB JefioBble Gymaru.

Jexkuna 7
PNHAHCOBOE

NPABO

Korga peyb ugét o (MHaHCOBOM npaBe, TO MpW 3TUM MMeETCS
BBUAY PaCKpbITb MCTOYHMKMN MOCTYNAEHWS [OXOA0B B FOCYAapCTBEHHYH
KasHy, a TakKXXe CTaTbM pacxodoB. B cBA3uM C Tem, 4TO M TO W Apyroe
nofpasymeBaeT [eHeXHoe obpalleHne, HayHEM C XapaKTepucTUKK
[EHEXHOW CUCTEMBI.

TpyAHO CKa3aTb, KOrfja UMeHHO MosiBMIach YekaHHas MoOHeTa B Pu-

me. [ns e nosBNeHMs NOHaZo6WACA Haafexallil ypoBeHb TOProBan 1

* pocToBlyMyecTBa. MoHeTa cHavana 6bina MeAHas, a No3fLHee NOSBUINCH
cepebpsiHble U 3010Tble MOHETbI. [0 TOro, Kak B 06paleHUn nosBUIUCH
nepBble MefHble MOHETbI, XXUTENN PUMCKOr0 rocyfapctsa Mosfib30Bainch
CMMTKaMn HeobpaboTaHHoh Mean (AES RUDE). MegHble accbl cTanu
YyeKaHWTb BO BTOPO/ MonoBMHe IV Beka A0 H. 3., a CepebpsiHble MOHETbI

— [MHapuii 1 cecTepunii — ¢ 268 roga Ao H. 3. AuHapwii paBHAnNca ae-
CATWM OpPOH30BbIM accaM. CecTepuuii COCTaBASA/ OAHY YETBEPTb AWMHApPWS.
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Pumckunin guHapwin ctan Nto6UMoin MOHETOR AN BCE 3amafHol PUMCKONA
nMnepun. 3010Tasd MOHeTa PErynspHo cTasa NosBAATbLCS nuwb npu Lle-
3ape. [lo mopbl 4O BPEMEHW MOHOMOMWA Ha YeKaHKY MOHETbl MpuHagfie-
Xana CTOMYHOMY MOHEeTHOMY ABopy (B HoBOe Bpems WUCKIHUUTENbHOE
MpaBO 4YeKaHKW MOHeTbl WMEHYeTCS MOHEeTHOI peranveid). B KoHue
npuHuunara, npu  wuMmnepatope ABpenuaHe (273-275 rog H. 3.)
JeATeNbHOCTb MOHETHOro ABopa B Pume cokpatunacbh, Torfa Kak cyluie-
CTBOBaBLUME B HECKOMbKUX MPOBUHLMAX MOHETHble ABOPbI AaXe pacluu-
punu eé. B nepuog vmnepun Bpems OT BPEMEHM OCTPO OLLyLLasncs
HeA0CTaTOK MOHeTbl, HaxoAumBllelica B obpalieHuun. MpuunHa 6bina Ta,
uTo BBO3 B Pum 1 Utanuio npeobnagan Hag BbIBO3OM. VTanuiickas Top-
roB/ns faBafna NacCUBHbLIA 6anaHC W BCMEACTBME 3TOrO AparoueHHbe Me-
Tannbl YN/biBaAu B BOCTOYHbIE MPOBMHLMMW, a OTTyAa faXe 3a npefesbl
nuMmnepun. MHOrmMe MMNepaTopbl B LEeNAX MOMO/HEHWNS KasHbl, a 3aTeM u
ANYHOro oboralleHns He OCTaHaBAMBAIUCL Mepef MOPYeid MOHETHI, TO
ecTb YMeHbLUanAM KOMM4ecTBO cepebpa, COAEPXKaBLUErocs B HER, 4To
B/IEK/0 33 COBOM POCT CNeKyNALMM, MOBbILIEHNE LieH Ha MPOAYKTbl U BO-
o6Lye paccTpoiicTBo obopoTa. MNprvmepom 6e33acTeHYMBON MOpYM [eHer
Oblna Bblgava U3 Ka3Hbl MOHeTbl MO €€ MOSIHOM HOMUHAILHOWM LEeHe, HO
nprvém 06paTHO B KasHy MO eé [eACTBUTENbHON CTOMMOCTW, NPUMEHN-
TeNbHO K LeHe 30/10Ta. O6ecLeHeHWe MOHETbl 6blI0 OAHOW U3 MPUUMH
nepexofa OT [eHeXHOro pacuyéra K pacnnare HaTypoii, TO ecTb NPOAYyK-
Tamun xo3siicTea. MageHne AeHer B LieHe W YA0pOXaHWe XXW3HW Bblan no-
KasaTensiMum MporpeccUpyroLero yXyAaLWeHns 3KOHOMUYECKOro Mosoxe-
Hua B Pume. CTpemscb 0340pOBUTL AEHEXHOE XO03AWCTBO, MMMEpaTop
[unokneTnaH nposén guHaHcoByto pedopmMy. OH BbIMNYCTUA 30/10TYHO,
cepebpsHyto 1 6poH30BYt0 MOHeTbl. 30n0Tas MoHeTa (AUREUS) Becuna
(otmuymansHo) 1/60 pumckoro yHTta (5,45 rpamma). OfHako pedopma
He yaanacb. [MoNHOLEHHAsA MOHeTa, TO eCTb B MEpPBYHO 0Yepeab 3010Tas,
ncyesana u3 obpalleHuns, npespalianach B CANTKUM — COKPOBMLA. LleHbl
Ha ToBapbl MPOAO/MHKaIM MOBbIWaThCA. NpuynHa 6bl1a B HeNpaBWUbHOM
COOTHOLLEHUN MEeXJY PeasbHOW M HOMWHAbHOW CTOMMOCTAMU MOHETI
(meTanna).

B 301 rogy AuokneTnaH u3gan 34MKT O LeHax Ha Tosapbl (EDIC-
TUM DE PRETIIS RERUM VENALIUM), B KOTOPOM yCTaHaB/MBaINCh
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MaKCUMasibHble LeHbl Ha pasinyHble ToBapbl, MpeiMeTbl MOTpebreHus.
LieHbl 6b1n1 YCTaHOBMEHbI A5 BCel MMnepum, 6e3 yyéta permoHanbHbIX
ycnoBuii. MNpegycmaTprBanach Takxke pernaMeHTaums onnaTbl Tpyga iun-
Lam pas/iyHbIX 3aHATUIA 1 Mpodeccuid, B TOM Yncne NOAEHLIMKAM, afBo-
Katam W apxutektopam (nocnefHue [Be KaTeropuu nosydvanu roHopap
— HONORARIUM). Bo BBefieHUN K 34MKTY yCTaHaBAMBanacb CMepTHas
Ka3Hb 3a ero HapylleHue. bblno ckasaHo: "W NycTb HUKTO HE cyUTaeT
9TO MOCTAaHOB/IEHME >KECTOKUM, TaK KaK Jflerko npejocTasfsercs
BO3MOXHOCTb  M36exaTb Haka3aHus COOGMIOAEHUEM YMEepeHHOoCTK".
OfiHaKo, Kak nonaratT uccnefosartesiv, 34UMKT He MMeNn 0CobbIX MpakTu-
YecKMx MOCMeACTBUIA M BCKOPe MOC/e M3AaHusa mepectan, Nno-BUAMMOMY,
cobntogarbes.

B Havane npuHuuMnarta cylliectBoBain [Be KasHbl. Mpu OKTaBmaHe
ABrycTe napanfiefibHo CO CTapoit KasHoli — 3apapuymom (AERARIUM
unn AERARIUM POPULI ROMANA — cTana pfelicTBoBaTb HOBasl
KaszHa, umnepaTopckas — dmck (FISCUS wnm FISCUS CAESARIS).
Cnoso FISCUS nonyynno 3HayeHue "Ka3Ha" Ha Moyse BOEHHOrO fena.
BykBafbHO >Xe OHO O3Ha4YaeT KOpP3WHY, B KOTOpPOW BO BpeMs MOXofa
nepeBO3waN feHbrn B 0603e Boiicka. [lo3aHee NoHATMEM (MCKa CTanm
TaKXXe O0XBaTbIBATLCA MOHATUA "HeABMXMMOCTL" K "Hanorn". ®UCKOM
6e3pasgenbHO ynpaeasa caMm npuHuenc. [oxoAbl 3TOW Ka3Hbl COCTOSN
rnaBHbIM 06pasoM M3 Hanoros, MOCTYMNaBWUX W3 WUMMNepPaTopCKUX
NpoBUHLMIA. B apapuii, KOTOPbIM pPacnopskancs ceHat, NocTynaan AoXo-
Obl C CEHATCKMX MPOBMHUMA. VI Ta u apyras KasHa YekaHWIM MOHETY.
Ho aspapwin Bbinyckan nviib MeAHYH MOHeTy. A (MCK — 30/10TYI0
1 cepebpsHyto. COCTOAHME MMMNEPATOPCKONA KasHbl ObII0 HAMHOMO NyYlle
ceHaTckol. MMopoi ABrycT, Kak 0TMe4yasiocb, MOMO/IHAN CBOMMMW B3HOCa-
MW CEHaTCKYyl0 KasHy. BcrnefcTBue 4ero apapuii monafan B 3aBUCMMOCTb
0T MMnepaTopa.

[nsa KoHTpona 3a (pmHaHcamy B NpoBuHUMAX OKTaBMaH ABrycT Ha-
3Ha4yan MpOKypaTopoB. 3TW (HMHAHCOBbIE YNHOBHUKM MOPOA U CaMu Ha-
Xusann 6onblune 6oratcTea. Mpu Knasamm (41-54) c4eTOBOACTBOM MO
MMNEepaTopcKUM (hMHaHCaM M UMYLLECTBY Befanu ABa LBOPLOBbLIX 0TAeNa
nnu "pgenaptameHta”. OguH Begjan (uHaHcamm — A RATIONIBUS, a
BTOpPOiA HEABUXMMOCTbI0 — A PATRIMONIO. MMepBbiii Habnogan 3a
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OBWKEHNEM BCEX [EHEXHbIX CPefcTB MMMepaTtopa, HaxoAuBLUMXCA B
cTonumue. Mo cyulectsy, 3T0 6bl1a PYHKUMUSA KaHLENAPCKOro CYETOBOACT-
Ba, Oyxrantepuy W KOHTpona. ITOT AenapTaMeHT 3aBefoBan YYETOM
xneba, noctynasLlero u3 AQpuKN Ana HY>XKA CTOMULbI, U aCCUTHOBAHWNEM
cymMM, Hanpumep, Ha CURA ANNONAE (noneveHue o cHabxeHun Puma
NnpojoBONbCTBMEM,  0COGeHHO xne6bom) u  CURA  EQUARUM
(moneyeHne 0 BOAOMPOBOAAx) M Npouee, a TakKXe Ha NOCTPOMKY XpamoB
M [BOPLOBbIX 3[4aHWUiA, HA YeKaHKY MOHEeTbl, Ha >Ka/JioBaHWe MMnepaTop-
CKUM YMHOBHWKaM. puHMMas BO BHUMaHMWe BCE 3TV MOMEHTbI, MOXHO
Ha3BaTb 3TOT [enapTaMeHT CBOero pofa "MUHWCTEPCTBOM KMMepaTop-
cKuX uHaHcos". Mpu Knasguu (41-54) dunHaHCOBas KOMMNETEHUUA UM-
NnepaTopckMX MPOKypaTopoB pacwupsetcs. CneunanbHbIM - CeHATCKUM
pelleHneM UM 66110 NPEAOCTAB/IEHO MPAaBO YMHWUTL CY[ MO Aenam (hucka,
4TO MOXHO 6bl10 Ha3BaTb PUMHAHCOBON topucamkumein. C TeyeHrem Bpe-
MEHW CeHaTCKMWiA apapuii, Mo CyLlecTBy, NpeBpaTW/ICS B NPOCTOe OTAeNe-
HVe umnepaTopckoro ¢gucka. MNpu nmnepatope Centumum Cesepe (193-
211) ceHaTcKas Ka3Ha CTaHOBUTCH He YeM WHbIM, Kak BCEro fiMlib pUM-
CKOI rOpoACKON Kaccoi, Torga Kak (mck npeBpaTuacs B obLierocygap-
CTBEHHYIO Ka3Hy.

PaccmoTpuM BOMPOC O Hanorax Kak TrfaBHOW cTaTbe [OXOA0B
rocygapctea. B nepuog paHHei pecnybivMKuM  pUMCKMe  FpaxgaHe
He nnaTuAM MOCTOSHHOFO Hajora C M03emMe/lbHOM CO6CTBEHHOCTM.
Ho 3a monb3oBaHue obuiecTBeHHON 3emnéii (AGER PUBLICUS) oHm
nnatunu Hanorn (VECTIGAL) Kak B AEeHEXHOW, Tak U B HaTypanbHOi
(hopme, TO ecTb npogyktamu. CotosHukn (SOCII ROMANI), To ecTb
UTaNniAcKMe OBLLMHBI, HANOrOB TaKXKe He NAaTWaW, HO OHW 06s3aHbl Obl-
NN cofepXKaTb Ha CBOM CYET MEXOTY U KOHHWLY, BbICTaBAsieMble MO Tpe-
6oBaHMI0 Puma. OCBOOOXAEHNE UTANNKOB OT YN/aTbl MNO3EME/IbHOIO Ha-
nora B MOAb3y rOCYAapCTBEHHON Ka3Hbl, BOCXOAMBLUEE KO BpeMeHam
pecny6nuku, uWTaMKW  paccMaTpuBanum kKak cBoé npaso  (IUS
ITALICUM). [na BOEHHbIX HYX[ PUMCKUWe rpaxgjaHe nnatuiavM Tak Ha-
3blBaeMblii TpUOGYT — Ha OCHOBe CMMCKOB NO Tpubam. Takoi nnatéx
MOXEeT paccMaTpvBaTbCsi Kak CBOEro poja 3aéM rocyaapcTsa, KOTOpbIi
BO3BpaLanca ¢ npubblblo B pe3ynbTaTe 3axBaTa 3eMefb, UMYLLECTBA,
paboB y no6exAEHHOro NpoTWBHUKA. B nepuof umnepum HabnopaeTcs
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BCE 60fiee 4acCTOe B3biCKaHME MPAMbIX HAMOroB HaTypoid. VmnepaTop
MakcumuH (235-238) ycTaHOBUA Ana ceBepHOi vactu Utanuu (6biBLuas
Mannma UwusanbnuHa — GALLIA CISALPINA) 0653aHHOCTb MOCTaBs-
naTb ero Asopy B MunaHe npunacbl (aHHOHY — ANNONA). [pyrue o6-
nacTu nocTasnsann B PUM U3BeCTb, fepeBo, 0BOLLM, BUHO. MpoBUHLMANDI,
no oblemy npasuay, NAaTUAM Tak HasbliBaeMblii cTuneHamym (STIPEN-
DIUM) — nopatb, HanaraeMyro CEHaTOM Ha BCH NPOBWHUMIO. 3Ta noro-
NOBHaA nofatb OblNa He YTO MHOE, Kak MPoosKatoLascsd BOEHHAA KOH-
Tpubyuma. OHm xe nnatunn fekymy (DECUMA) — nosemenibHyo no-
JaTb B pasmepe 1/10 yacTu 3eme/lbHOrO MPoOAyKTa. [aHHbl nnatéx
MOXHO paccmaTpuBaTh KaK apeHAHYI0 Mnnarty BfafenbLes 3eman co6CT-
BEHHWKY 3TON 3eMnn — PuMy. [leHeXHble Hanorn ¢ KpecTbiH-peMec/ieH-
HWKOB [OMOJHANNCL HATYpPaSbHbIMW MNOBUHHOCTAMMW: CTPOUTENILCTBOM
MOCTOB, MPOKNMafKOMW M PEMOHTOM [OPOr, CTPOUTE/bCTBOM U PEMOHTOM
MMMNepaTopcKkux ABopLoB. OcobeHHO ob6pemMeHUTeNbHa [/19 HaceneHus
Oblna KBapTMpHas M NocToliHas NoBMHHOCTbL. ELWE B mepuog pecny6ankm
NpaBMTENIN MPOBUHLMIA W YfeHbl UX CBWUTbI, MPU pasbe3gax Mo MpPOBUH-
LW, NONb30BaAIUCL KBapTMpamu, nNpefocTaBnsemMbiMU Xutenamu. [lo-
CnefiHWe NOCTaBNANN TakKXe NPOBUAHT 1 (ypax. B Buge noxsansl Linue-
POHY OTMeYanocb, 4TO, B ObLITHOCTb CBOK MpaBuTeneM Kuaukuu, oH
Nonb30Basica KBapTUPOM y 0bbiBaTeNei TONLKO B AypHYI norogy. B sic-
Hble [HW OH packnafbiBan Ans cebs U CBOMX CMYTHWKOB Nanatku 61u3
ropoga. MHorga nposuHUManbHble NpaBuTenin TpeboBaiu BbiKyn 3a OcC-
BOOOX/EHME OT MOCTOA YNHOBHUKOB U COMAAT.

MoOMMMO MNPAMbIX HANOroB MPAKTUKOBANINMCL M KOCBEHHbIE Hasoru,
B3MMaBLUMECA C NPeaMeToB NOTPeb/eHns. B oTauume OT NpsMbIX Hano-
ros, NajaslUMX Ha ML, TO ECTb HAa JIMYHOCTb HaNOronaTenbLUMKa, KoC-
BEHHblE Hanory B3UMaIUCb C NpeaMeToB NoTpebneHns. K KOCBEHHbIM
Hanoram, BCTPeyaBLUMMCS YXXe B Mepuof pecrny6/inkn, Hafo OTHECTU
PORTORIA — TaMOXeHHble MOLINHbLI, TO eCTb MOLUINHBLI 3a MPOBO3U-
MbI M3-3a rpaHuubl ToBap. K KOCBEHHbIM Hanoram OTHOCMTCS TakXe
VICENSIMA MANUMISSIONUM — now/nHa 3a OTMNyCKaembIX Ha
BO/tO pabos, B pa3mepe 5% mnx ctoumocTu. KasHa nononHsnach U 3a CUET
BbIMOPOYHbIX MMYLLECTB, M 3a CYET Ny6/MYHOI npogaxu pabos. Co Bpe-
MeHU ABrycTa cTasim obnaratbca Hacnegctsa (1/20 yacTb C KaXaoro Ha-
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cnefcTBa). Hanor Ha HacnefAcTBO ynjaumBas HacNefHUK MNpU MPUHATUN
numylLLecTsa. B pacnopsxeHve KasHbl NOCTYMano TakXe UMYLLECTBO OCY-
XO0E8HHBIX—BONA DAMNATORUM.

HekoTopble KaTeropuu HacefeHus Hecnu onpefenéHHble rocyapcTBeHHbIe Mo-
BUHHOCTWU. Hanpumep, kopabenbwnkn (NAVICULARII) 0653aHbl 6bl/1M NepeBo3nUTb
B Pum Mopem Kakoe-TO KonmyecTBO xneba. Xne6onéku (PISTORII) — neub xne6.
KonbacHukn un wmscHukn (BOARII) pgoctaBnsanu u3 onpegenéHHblX MecT B Pum
CBUHWHY W TOBSAAUHY ANS NIAL, UMEBLUMX MpaBo Ha KaséHHble xapuu. Kynubl 1 TOp-
rosubl (NEGOTIATORES) nnatuiv nowanHy 3a npaso TOProB/u.

CneumnansHoro annapata 411 B3MMaHWsg Hanoros PYMCKoe rocygap-
CTBO He MMeno. Hanorm B3umanucb NOCPeSCTBOM OTKYMHOW CUCTEMBI,
CYyTb KOTOPOW COCTOsAMa B TOM, YTO TaK Ha3blBaeMble nybamkaHbl (OTKyM-
WK1KKN), o6bveAUHEHHble ToBapuwecteoM (SOCIETAS PUBLICANO-
RUM), 3apaHee BHOCUAN B KasHy ONpefenéHHyto CyMMy AeHer, a 3aTeM
B3bICKMBaNN €& C MECTHOro HaceneHus. Takoe NpaBO OTKYMHbIE KOMMa-
HVW MOMlyYasin Ha OCHOBE ayKLMOHa, NPOBOAMBLUEroca LeH3opamu B Pu-
Me. epBoHayanbHO OTKYMa pacrnpocTpaHsnUCh U Ha npsMble U Ha Koc-
BEHHble Hanorn. 3Ta cucTema Oblna KpaiiHe 06peMeHMTeNIbHA Af1S
HaceneHus, Tak Kak OTKYMLWWKN B3UMaW BHECEHHYIO VMW B Ka3Hy CyM-
MYy CO 3HaYMTeNilbHbIM MpeBbllleHnemM. B KayecTBe yYaCTHUKOB OTKYMHbIX
KOMMaHuiA 06bIYHO BbICTYManM BCAfHWKUW — He3HaTHble, HO 6oratble
nneben. KpynHble OTKyMNHble KOMMaHUM 063aBOAUNNCL HEKOTOPBLIM YuC-
NIOM CBOMX CAYXalmx: nucuos, areHToB. OHW pacnonarasyM CBOMMWU KO-
pabnsmMyu U NPOBMHLMANLHBIMW KOHTOpPaMW. PumckuidA nctopuk Tut Jln-
Buii (59 rog AoH. 3.-17 rof H. 3.) nucan: "lae ABNAKOTCA My6MKaHbI,
Tam unu ny6sMyHOe MpaBo CTAHOBMTCA MYCTbIM 3BYKOM, W/IM Y COKO3HU-
KOB He OCTaéTcs coBceM cB060AbI". My6nMKaHbl 3aHUMaIUCL U POCTOB-
wuyecTBoM. OHM TpeboBanvM HeMeAfieHHON ynnaTbl Hasora. A ecnu Ha-
noronnaTensWwmnKn He B COCTOAHMU OblIM 3TO cAenatb, TO Ny6/MKaHbI
AaBanu Tpebyemble CyMMbl B3aiiMbl, HO MOZ BbICOKWA NpoLeHT. Mo ncTe-
UeHUM CPOKa 3aliMa, OHW BbIKOMa4YMBany €ro CaMbiM KECTOKUM 06pas3om.
B nepuog koHcynbcTBa Llesaps (59 Ao H. 3.) Hanorosasa cUcCTeMa COBEp-
WweHcTByeTca. OrpaHWyMBaeTCa [eATeNlbHOCTb  OTKYMLMKOB-NYy6/MKa-
HOB. 3Ta cucTema OTHbIHe KOHTponupyeTca. OTKYN Ha KOCBEHHble Haso-
rM coxpaHwacs. Ho npsmble Hanorv B psage NPOBMHLMIA cTanu nocTynatb
B Ka3Hy HEenocpeAcTBEHHO OT camux 06wuH. B Tanauu nogatb —
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TpnoyT (TRIBUTUM) — cobupann He ny6aMKaHbl, a BOXAW OThefNb-
HbIX MAeMéH. 3To 06/eryano nosoXeHwe Hanoronnatenblimka. Mpu As-
rycte oTKyna He 6blM OKOHYaTeIbHO yMnpasfHeHbl, HO X YAeNbHbIA Bec
3aMeTHO MOHW3W/CA, MB0 MHOTME Hanoru ctanu cobupartbecs Hemnocpef-
CTBEHHO MPOKypaTopaMu, HasHa4yaembiMn ABryCTOM.

B ropogax uan MyHUUMNMAX (DUHAHCOBbIE MOCTYMJEHUSA WM 3a CYET cAayun
rOpoACKMX 3eMeflb B apeHfy. BTOPbIM MCTOYHUKOM 6bIIN NOXEePTBOBAHUSA MeCTHbIX
MarncTpaToB (4eKypUOHOB), KOTOPble HEMEeJIEHHO MO UX U3bpaHUM NPOU3BOANAN Te
UMW WHble 3aTpaThbl B 3HAK NPMU3HaATENbHOCTU 3a OKasdaHHbIi MM noyét (HONOR).
OHUW CTPOUNKN HOBble 3[jaHUA, yCTpauBanu Urpbl, fasann ob6efbl, NNATUAN feHbramMu
n npogyktamu. CyulecTBoBana MOCTOAHHAA TeHAEHUUS YCUAUTb MMMepaTopcKuii
KOHTPO/b Haf ropoAckumm duHaHcamu. Mpu KoHCTaHTUHE PUCKasibHasA NOAUTUKA
BblNacb B u3gaHue 3gukKToB (316-325 rogoB W. 3.), 3aKpenoCcTUBLUMX Kypuanos (ro-
poAckyto BepxylKy). Kypuanbl 0653aHbl 6blIi HECTU MYHULMNANbHbIE MOBUHHOCTU
[0 KOHLA AHel cBOMX M Aaxke nepeAaBaThb 3Ty 0653aHHOCTb MO HacnefcTBy. Kypuanbi
HW B KakKOM C/lyyae He MO/ MOKuAaTb ropod, B KOTOPOM POAMANCL U MPOXUBaNU
(HX No MocTaHOBNEHWIO FOPOACKOro CoBeTa M flaxke Mo pacrnopsiXeHUO numneparopa,
HW B C/lyyae 3aHATUS TPaXAaHCKON M BOEHHOW [O/HKHOCTU). JSIMWb HeKOTOpble ro-
poAcKMe 06LMHBI 6bIIN 0CBOGOX/EHbI OT HasOroB U He MOAYMHANUCL BAacTU npa-
BUTENA MPOBUHLUN.

Mpn nmnepaTopax u3 guHactum AHTOHMHOB — HepBe 1 TpasHe yu-
pexgaetca [LO/MKHOCTb ropopackoro kypatopa (CURATOR REI PU-
BLICAE), 06s3aHHOro cnefiuTb 3a COCTOAHWEM FOPOACKUX (DUHAHCOB.
MpaBUTENLCTBO CTPEMMUNOCL cAenaTb ropoja OTBETCTBEHHbLIMW 3a Bce
c6opbl. K ropofiam eLlé B Hayane MMnepumn nepexoauT c60p NpsmMbIX Ha-
JioroB. B KOHLie KOHLIOB MpaBUTENbCTBO BO3/NaraeT maTepuanbHyt OT-
BETCTBEHHOCTb 3a CO60p HANOroB B JaHHOM ropoje U OKpyre, Kak yXe OT-
Meyanocb, Ha AeKYpMOHOB, BepHee Ha [ecATb BbICLUMX U/IeHOB COBeTa
(DECEM PRIMI). MMpoBuHUManbHble ropoja naaTuav MNpsamoi Hamor,
MMeHoBaBWwMiAcs To cTuneHgmeir — STIPENDIUM, 1o Tpubytom —
TRIBUTUM. HekoTopble ropofa, CYUMTaBLUMECS COHO3HbIMU (COK3HUKa-
mu Puma — CIVITATES FEDERATAE), Hanoros He niatunu. Mpasu-
Tenn NPOBMHLMIA, 06bIYHO Ha3HavaBLIMeca M3 ObIBLUMX KOHCYMOB W npe-
TOpOB, a MOTOMY MWMEHOBABLUMECA TMPOKOHCY/MaMWU W NPOMpeTopamu,
OCYLLECTBAANN Ha MecTax (ucKabHble DYHKUMW. XXuTenm npoBUHLMIA
HelagHo rpabunuce NpaBMTeNaMU, MocbliaembiMu Tyga PUMoM. BbiMo-
ratenbCTBa 3TMX MpaBuTe/eil NOpoi pasopsano mx gotna. MHorga vmne-
patopbl MWNOCTUBO MpoLann HeAOUMKW B HEKOTOPbIX MPOBUHLMAX.
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Ho aTo cny4anoch TorAa, Korga HefoMMKM, OUYEBWAHO, HEBO3MOXHO Gbl-
N0 Y)Xe BbIMNNaTUTb.

Ha uT0 e TpaTuimch cobupaemble ¢ HaceneHns Hanorn?

B nepvopg pecny6nuku [oXofdbl ONpPefensinuck pacxogamu (XoTs
CYLLECTBYET W APYroil MpUHLMN: pacxXofbl 3aBUCAT OT AoxoaoB). ocy-
[apcTBO TPaTUMO [eHbIM Ha COAEpXKaHWe BOWCKa, MOCTPOMKY Kopabnei,
BO3BefleHMe OOLLIECTBEHHbIX 3[aHWIA Ha PEIUIUO3HbIE HYXAbl (XPamoB),

- MpoBefeHVe fopor. Bo BpeMeHa MMMepUy 6oOMbLUME CYMMbl fieHer Tpa-

TUANCb Ha cofepXXaHWe YMHOBHMYecTBa. Hafo ObINo cogepxatb Takxke
MMNepaToOPCKMIA IBOP C €ro MHOTOYMCIEHHON Yenaabto. B aToT e nepu-
0f, NbBUHAs A0NS CPeACTB LUMa Ha cofepXXaHue BoMcKa. MoyTn Kaxgbli
nMnepaTop cTapaacs 3afobpuBaTb congaTt nogapkamu. ['MaBHON npuyu-
HOV ycuneHus (UCKanbHOro rHéTa Mpu congaTckom umnepaTope Mak-
CUMUHe (235-238) 6bl1a HEO6XOAMMOCTL MNatuTb congaram. OHa no-
B/ieKa 3a cob0i 06/10XKeHe TOPOAOB KOH(MCKaLueli XpaMoBbIX COKpO-
Buw,. C 297 rofa yCTaHOBUNOCL HaTypasibHOE COfepXKaHue apMun 1 yu-
HOBHMYeCTBaA.

3HaunUTeNbHbIMU pacxojamu AnA KasHbl 6bI1N GecnnaTHble pasgavn xneba, a
nopoii 1 aeHer nnebelickum Husam ropoga Puma. CucTema pasfay pUMCKMM TFpax-
JaHaMm BocxoauT K aw Mpakxy. Mpu Llesape uncno nonb3oBaTteneii pasgayamu 6bi-
No yMeHblleHo ¢ 320 go 150 TbicAY 4Yenosek. Mpu ABrycTe exemecAadyHo 6onee 200
TbICAY rpaxpaH nonydyanun f6ecnnaTHoe 3epHoO. Pa3AaBaf‘II/ICb N AEHbI'N ManonmMmyLlinm.

OpHako, Korfa Tonna notpebosasa BMHa, TO ABryCcT OTBETW/, YTO "Arpunna nposén
XOpOLLMiA BOAOMPOBOA M B PuMme HeT HegocTaTka B Boge'. Mpu mmnepaTope ABpe-

; JnaHe CTO/IMYHOMY HacefleHUIo pasfjaBancs He TO/IbKO XN1eb, HO U CBUHUHA.

[FocyfgapCTBeHHble pasfjiaun M KOPMIEHWA AOMOMHAMNCH YacTHbIMU pasfadamu.

: TpaTbl PUMCKMX MarucTpaToB WaM TeX, KTO AOMOrascs MarucrpaTypbl Ha YCTpOii-
: CTBO Urp, MMeHOBaNMUCb 3aKOHHbIMU LieapoTamu (LIBERALITAS).

OrpoMHbIX AieHer CTOMN YBECENEeHUS CTOMUYHbIX HU30B, SI03YHIOM
KOTOpbIX B MO34HIOK0 pecnybnnky 6bino “"xneba n spennw!” (PANEM

" ET CIRCENSES). ABrycT ycTpanBan MbilliHble W [OPOrocToAlMe rfa-

AnaTopckue urpbl. [lOporo CTOMA PeMOHT CTapblX TepM U MOCTpOiKa
HOBbIX, NPOBeAEHNEe AOPOr U MX PEMOHT, NMOCTPOWKA M PEMOHT MOCTOB,
MpopbITUE KaHaloB, YCTPOWCTBO BOAOMPOBOAOB. TpaTWANCL [eHbIU
Ha COOpYXXeHWe W cogepXXaHue My6AWYHbLIX 34aHWiA, HanpuMmep, XPamoB.
Tak BecnacvnaH (69-79 H. 3.) nocTpoun Kanutonwuiickuii xpam (Xpam
Mupa), a Takke BO3BEN amguTeaTtp, WMeHyembli HbiHe Konnseem
N OKOHYeHHbI B 80 rogy. Ha rocygapCTBEHHbI CYET ewé co BpPeMEH
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pecny6nuku cogepxanacb novta (PUBLICUS CURSUS). OgHa u3 npu-
YMH MOYTU NOCTOSHHOrO (PMHAHCOBOTO Je(hmunTa nepuoja UMNepun 3a-
K/oYanach B pacTOUUTENBHOCTM psaja UmnepatopoB. OCOBEHHO rpewwnnv
B 3TOM OTHOWeHun HepoH (54-68) n Kommog (177-192). Wmnepatop
HepoH, ncTpaTtuBMiA Maccy AeHer Ha pasfayuum W 3penwvia, CTpeMuics
BOCNOMHUTL Ae@UUUT NyTEM YBeNMYeHWUs Hanoros. HebnaronpuaTHble
06CTOATENBCTBA BbIHYX/ANIM HEKOTOPbIX UMMEPATOPOB 3KOHOMWUTL Cpef-
cTBa. Tnbepuin (14-37) coxpaHun obblYHbIE pa3gayn. B To e Bpems cTan
pexxe n 6onee CKPOMHO yCTpamBaThb TeaTpaibHble 3pefinwa, Yem, ecTecT-
BEHHO, BbI3Ban HeJOBONbLCTBO PUMCKOW TO/MMbl. [OBOPAT, UTO KOrga emy
MOCOBETOBaAM MOBLICUTbL HanoOrK, OH OTBETWA: “Xopowwuii NacTyx CTpu-
XET CBOMX OBEL, HO He CAMpPaeT C HUX WKypy!". Bo Bpema npasneHuUs
Mapka Aspenus (161-180), ogHaXabl, B Lensx MOMNOAHEHWS Ka3Hbl Mpu-
LU10Ch MpojasaTb C TOProB MpuHaANexasLlMe MMMepaTopam COCYAbl,
[paroueHHble KamHMW, 60rato YKpalleHHble VMMepaTopckue OonexX[bl.
MonbITKA OTAENbHbLIX UMNEPaTOPOB 3KOHOMUTL AeHbMU ycrnexa He WMe-
. Tak, MepTtuHake (192-193) B 193 rogy NpekpaTun Bbigayvy AeHeXHbIX
nofapkos BapeapaM. 3Ta W Apyrue nofobHble Mepbl BbI3Ba/M BO3MYLLe-
HWA cpefu NPUABOPHOW 4Yensgnm WM NpeTopuaHLes — OHW ybunu MepTu-
Hakca. pu AnekcaHgpe Cesepe (222-235) Hanory HecKo/IbKO COKpaTu-
JINCb, & Pacxofbl Ha apMUi0 YMEHbLIWAWUCL, HO MOC/eAHAS Mepa Bbi3Bana
OPOXXEHUA B BOWCKaX.

Takum 06pa3om, B MpuHLMMNE, BCE HaceNeHne PUMCKOro rocyaapcrt-
Ba, 3a WUCK/IOYEHWEM XMTeneid ropoga Puma, nnatuno Hanoru. Kaxgble
NATb NeT NPOV3BOAMNACH Nepenuch MMyLLecTBa. MofaTHOR eanHuLeld —
CAPUT — 6bin1 onpefenéHHblli pasmep NalHW W BUHOTPafHWKa, onpe-
JeN8HHOe 4MCNO ONMBKOBLIX [epeBbeB. B nepuog nosgHein mmnepuu
B3MMasiCA NO3eMeNbHbIN AEHEeXHbIA Hanor. Te, KTO He MAaTWa No3emenb-
HbIA Hanor, ynaa4ymBann ANYHbIA Hanor. Mexay TeM (UHaHCOBbIA THET
BCE 6onee ycunusancs. B KoOHeyHOM cuéTe, qHaHCOBas cMCTeEMa Haxo-
Annacb B COCTOSHUM MepMaHeHTHOro pacCTPOCTBa.

MHorvne umnepaTopbl pacToyanu orpomHble cpejcTBa. OTclofa U CTpemaeHue
HEKOTOPbIX M3 HUX M306peTaTb BCE HOBble MCTOYHMKM HAMOroBbIX NOCTynaeHui. Mo
cBuaeTencTBy CBeToHUA, MMmnepaTop BecnacuaH (69-79) ycTtaHoBMA Hanor ¢ o6Lue-
CTBEHHbIX OTX0XMX MecT. Korga ero cblH CTan C HeyfoBO/IbCTBUEM TFOBOPUTL 06
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3TOM, OTel, NOAHEC K ero HOCy ropcTb fieHer u cnpocusa, naxHyT M oHn? CbiH OTBe-
TUN oTpuuaTenbHo. — A BeAb 3TO AeHbIN U3 Y60pHOI!" — cKasan umnepaTop.

Oaxe 3gukt Kapakannbl (KOHCTUTYuUMs AHTOHWHMaHa — CON-
STITUTIO ANTONINIANA 212) umen HeKOTOpYK (UCKaNbHYIO
uenb. OTHbIHE HOBble FpaXhaHe UMNEPUMN LOMKHbLI 6bIIN NNATUTL Te
e Hanoru, YTo U KOpeHHble Xutenn. NMoMuMo perynapHbix c6opos,
MO3eMenbHOro ¥ MOAYLIHOTO Ha/foroB NOPOW MPaKTUKOBAaNUCHL Ypes-
BblyaiiHble cbopbl (TRIBUTUM TEMERARIUM).

Nexuwuna 8
YTONOBHOE

NPABO

B fpeBHelilunii Nepmog MCTOPUM PUMCKOrO mnpaBa BCAKOE MPOTMBO-
npaBHOe MPUYMHEHME BpeAa JIMYHOCTU WKW MMYLLECTBY ApYroro nuvua
B/IEK/0 3a 06Ol 0683aHHOCTb yNnaThbl B MOMb3y NOTeprneBLIero. 3ta yn-
nata o6osHavyanacb TepMuHom "POENA" (byKBasibHO: "BbIKYM", & MOXeT
6bITb "BO3Me3aMe™). B TO Bpems He NMPUHUMAaNOCh BO BHUMaHWE, YMbILL-
NEHHO WAM CNyyaiiHO HaHeceH yuiep6 fMYHOCTM NM60 nmyLlecTsy. Mos-
)Ke BCAKOe NpOoTMBOMPaBHOE AeicTBME CTanu 0603HaYaTb TepMUHOM "ge-
Avkt"  (DELICTUM). [enukTbl, CMOTPA MO0 TOMY, Yeil uWHTepec
Hapywancs, genunucs Ha DELICTA PUBLICA un DELICTA PRIVATA.
B nepBom c/yyae peyb Lia 0 TAKOM MpaBOHapyLUEHWUU, KOTOpoe 3aTpa-
rMBasio MHTEPeChl rocyfapcTBa U KOTOPOe MnpecsiefoBasock opraHaMu ro-
Cy[apCTBEHHOW BNacTVW B YronoBHOM nopsgke. Bo BTOpoM ciydae ume-
Jlocb B BMAY MNpaBoHapylleHWe, 3aTparvBaBlUee WHTEPechbl 4acTHOro
nvua. Takue feIMKTbl NpecnefoBasuch NNLLL HA OCHOBAHUKW UCKa noTep-
neswero. Ho oTrpaHuyeHve [eNWMKTOB MepPBOro pofa OT BTOPOro Mpo-
1300 He cpasy. C Apyroil CTOpPOHbI, HEKOTOPbIE U3 Tex NpaBoHapyLue-
HWIA, KoTopble paHee paccmaTpuBanuch kak DELICTA PRIVATA, cTanm
3aTeM kBanuguumpoBaTbcs kak DELICTA PUBLICA. B pgpesHeiiwunii
nepuog 6binv N3BECTHbI Takue AeNNKTbI:
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a) INIURIA. Cnoso INIURIA MOXHO 6b1/10 6bl Nepegath Ha PyccKuii
A3bIK C/I0BOM "06uaa". OHO 03Ha4an0 BCAKOe MPOTUBOMPaBHOE feii-
CTBMe, HaHocALlee yuiepb pyMCKOMY rpaxaaHuHy. Crofia 0THOCK-
JINCb: TeNnecHoe NOBPEXAEHWe, MepPesioM KOCTU N UHble clyvan npu-
YMHeHWA Bpefa (Hanpumep, Nérkme Nobou, MOBPEXAEHME HYXOro
nMyLlectsa). Ecnin mMexay notepneswnM v 06MAYMKOM, KaK OTMe-
4a/loCh BbllLe, HE COCTOANOCH CornalleHnsa ob ynnare wrpaga, To
paspeLtanocb npumeHnTs TannoH (TALIO ESTO);

b) 3anepenom KocTu y cBOGOAHOrO YesioBeKa yniaunsancs wrpag B
pasmepe 300 accoB. Ecnu 6bina cnomaHa KocTe y paba, To wrpad B
pasmepe 150 accoB WéN B NONb3Y rocnofuHa paba;

c) FURTUM. MoxuuieHne yyxoro nmyuiectsa. HouHoro sopa Xll
Tabnuy, paspeLatoT youts Ha mecTe. [JHEBHOIo Bopa MOXHO 6bIN0
ybuTb LWL B TOM C/ly4ae, eC/i OH COBEPLUMA Kpaxy, 6yay4yn BOO-
PY>XXeHHbIM. Ecny BOp He Bbln CXBAYeH C MOANYHLIM 1 3aTEM Y HErO
Haxo4uNn yKpafLeHHoe, TO OH JO/MKEH ObIN YNaTuUTL WTpag B pas-
Mepe ABOMHON UNK TPONHOW CTOMMOCTM BELLK;

d) DAMNUM INIURIA DATUM. MpoTuBonpaBHOe MOBpeXaeHue
NN YHUUTOXEHUE YYXKOro umyLecTsa. Mo 3akoHam XII Tabnuy,
Takue cnyyau ewgé He otrpaHuymsannce ot DELICTA PRIVATA,
HO BMOCNEACTBMM OHW COCTaBUAN CAMOCTOATE/IbHYIO rpynny
DEeNNKTOB.

CornacHo 3akoHy AKBuAuSA 286 rofa fio H. 3., ycTaHaBAuBanacb
0643aTeNlbHOCTbL MAaTeXa B CAy4vasx: a) NPoTUBOMPaBHOro youiicTea uy-
XOro paba vnu XMWBOTHOr0. 3TO fAesHWe obnaranoch WTpadom B Mosb3y
X03IMHa B pa3Mepe BbICLLEl CTOMMOCTH, Kakylo Men pab WMam XMBOTHOe
B TeuyeHue roga go ybuiictea; 6) noBpexaeHWe ApPYroro UMyLLecTBa, 3a
4TO B3bICKMBA/ICA LWITPa) B pa3Mepe BbICLLEH CTOMMOCTM, KOTOPYHO MMena
ncnopyeHHasa Belb B TedeHne 30 gHeli 0 NOBpeXaeHws, BUHOBHbI Mor
6bITb NPUCYXAEH K yniaTe ABOWHOW CTOMMOCTM BELLM, €CIM OH HEOCHO-
BaTe/IbHO OTpuULan (hakT NPUUYMHEHNUS UM Bpeja.

B KoHUe pecny6auKku, a 0CO6eHHO B NMepuoj MMNepum, paclumpsaeTcs
Kpyr Tex [AeWcTBWiA, KoTopble nognagaloT nofg noHsTue DELICTA
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PUBLICA. Bcnefctsue 060CTPEHUA KNacCOBbLIX W COC/MIOBHLIX NPOTUBO-
peunii paclumpsieTcs M YCWAMBAeTCAa KapaTefbHas AesTeNbHOCTb rocy-
JapcTBa, AeTanu3upytoTcs oTAenbHble BuAbl npecTynneHuii. DELICTA
PUBLICA nonyunnu HaumeHosaHue CRIMINA (npectynnenus). OpHa-
KO, YrONOBHOIO Kofjekca B PuMe co3faHO He 6b110. He 6bino Takxke uc-
UepnbIBatOLLEr0 NepeyHs MPecTYnaeHNA 1 HakasaHwii. Mpu onpegeneHnn
TeX AeACTBUIA, KOTOpble CYATANNCL YTONOBHO-HaKa3yeMbiMU, U Mpu On-
pefeneHnn Mepbl HakasaHus BMHOBHOMY Lapuiv YCMOTPEeHWe u npowus-
BOM AO/MKHOCTHLIX NNl U MMmnepaTopoB. CorfacHo YnbnuadHy, "B Ha-
CToslLLee BpeMs TOMY, KTO paccMaTpuBaeT MPecTynieHue B 4pessbluail-
HOM MopsfKe, pa3peLlaeTcs BbIHOCUTL TaKO MPUrOBOP, KaKoW OH XOYeT:
nnn 6onee THKENLIA Un 6onee NErkuiA, Npyu ToM, 0fHaKo, YTo6bl B 060-
MX Cnyyasax OH He Bblllen 3a npejensl ymepeHHoCTW". HakasaHue, npu-
MeHfiemMoe MarucTpaTom B CWy NpUHAANEXallero emy wumnepus (unv
paxe POTESTAS) nmeHosanocs COERCITIO.

YT0M0BHO-NPaBOBble 3aKOHbI 1 PacropshkeHUs MMMepaTopoB o6pac-
Ta/IM BCAYECKUMM TONIKOBAHWAMM 1 PAacrpOCTPaHsICL Ha psf Clyvaes, B
caMMxX 3aKOHax MPsMO He MpefyCMOTPEHHbIX. M03TOMy OfHO U TO Xe
[esHWe MOT/I0 MOAX0ANTb MOJ HECKOMLKO BUAOB MPECTYN/IEHWIA.

XOTs puUMCKas HOPUCTIPYAEHUMS CPaBHUTENLHO Mano 3aHMManach
pa3paboTKoii Npo6iemM YronoBHOro Mpasa, CUcTeMaTW3aLMeid N aHaIM3oM

1 ESHNIA, MOYMTABLUMXCS MPECTYMHbIMW, BCE Xe OHa pelinna psg Bompo-

- cOB OGLLEe 4acTu YronoBHOro npasa, Hanmpumep, 0 CyGbeKTUBHOM CTo-

" poHe MpecTynneHus.

Takune wpucTbl, Kak MaBen U YnbnuaH, pasnuyanu AEI\/’ICTBI/IFI npe-
LYyMbILUNIEHHbIE, T. €. COBEPLUEHHbIE C 3apaHee O6,El|yMaHHbIM HaMepeHun-
€M, YMbILL/IeHHbIe, HanpuMep, COBepLUEHHbIE BCeACTBME THEBA UK BHe-
3arnHoro nopsiBa, " cnyanlele.

"lNpecTynneHnsa cosepLualoTca, — rosoputca B [urecrtax, — W
06ymMaHHO, UM B MOpbIBE, UK ciy4vaitHo. O64yMaHHO COBEpLUAET mpe-
CTynfieHne pa3boiiHMK, KOTOPbIA COCTaBAsET LWaiiKy, B NOpbiBe — Korga
B MbSHOM COCTOSIHUW A€N0 AOXOAWT [0 APaKu WU XKe OPYXWs, CAy4ainHo
e — KOrja BO BpPeMsl OXOTbl CTpena, NyLeHHaa B 3Beps, youBaeT yeno-
Beka". 3HayeHue ywmbICMla A9 HakalyemMoCTM BWAHO M3 CheayloLlero
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adopmsma MMana: "CnegyeT HakasbiBaTb HaMepeHWe nvua, a He AeicT-
Bue". Kpome TOro, cornacHo YnbnuaHy — "KT0 y6un 4enoBeka, JO/KEH
6bITb OCBOBOX/AEH, €CNM OH COBEPLUWST 3TO He C HamepeHueMm ybuTb, a
TOT, KTO He y6u, HO XOTeN ybuTb, OCYXAAeTCca Kak Ye/noBeKoyoumiiLa".

MonafatoTcss HOPMbI, KOTOPble 0CBOGOXAAlOT OT OTBETCTBEHHOCTW, ec/n rpe-
CTYMNJ/leHne COBEPLUEHO B COCTOSIHUM Be3ymusa: "KTo y6béT poanya B 6e3ymumn, — TOT
He mojBepraeTcA HakKasaHWIO; 4OCTATOYHO, YTO OH HaKasaH CBOUM 6e3yMuem; HO OH
AO/MKeH ObITb TLWaTeNIbHO COAEPXXUM MO CTpaxkeid Nnm fgaxe 6bITb 3aKoBaH".

Mornn 6bITb 0cBOGOX/eHbI OT OTBETCTBEHHOCTU NMLA, KOTOpble B CTaguW no-
KyLeHUs [06POBONLHO 0TKa3anucb OT COBEPLUEHUS MNpecTynsieHns. "KTo YekaHwn
(hanblUMBYO MOHETY, U He 3ax0Te/l MPUAATb eii OKOH4YaTeNbHbI BUA, — TOT OCBO-
60XAaeTcs OT HAKa3aHUsi NPW HaMYMU packasiHus'™.

ManoneTHMx MHorga BOBCe 008060)K,qal'll/l OT HaKa3aHuA, a MHorga
HaKasblBa/ln MsArye.

Haka3saHue 3a yGUIACTBO CMArYanoch, eciu, HanmpuMep, MyX B Mopbl-
BE rHeBa y6uBan NoGOBHMKA XKEHBI.

KOpucTbl, He OrpaHMYMBasACb [eNeHUeM TMPEeCTYMHbIX [AesHW Ha
YMbILLU/IEHHbIE N HE YMbILW/EHHbIE, CTann pa3nnyaTb CTagun MPecTynHoN
JeATeNlbHOCTM B BUAEe MOAFOTOBWUTENbHbLIX K MPECTYMAEHUO [eACTBUiA,
NOKYLUEHNA U COBepLUEHUA NPECTYnjeHus, T. €. UCMONHeHUsA 3ambicna.
OHM paccmoTpenin 1 BOMPOC O COYYacTuK, T. €. COBEPLUEHUN MpPecTynie-
HWSA HECKO/IbKMMMW iamm BMecTe. TOT NMPUHLMM, YTO Nto6oe N1y, yda-
CTBOBAaBLLEe B MPECTYMNNEeHUM, AO/HKHO OTBeYaTb 3a Hero MnoJIHOCTLIO,
BO3HUK B Pume.

OTAE/NbHLIE  BWUAbl  MPECTYMNEHWNA

B KayecTBe Tak Ha3biBaeMbIX FOCyAapCTBEHHbIX npectynnieHnin XlI
Tabnuy W gpyrve  WUCTOYHWKM  Ha3blBAOT  Chefytouine:  U3MeHy
(PRODITIO), Bblgayy pMMCKOro rpaxgjaHuHa spary, NofcTpeKaTensCcTBo
Bpara pyumMckKoro Hapoja K HanajeHuio Ha pUMCKOe rocyAapcTBO. TsX-
KUM MPECTYM/EHNEM CUUTANOCh TaKXKe YKIOHEHWE OT BOEHHON CAyXObl.
Kak rnacat Aurectbl, "B ApeBHOCTU YKNOHUBLUMXCA OT NpU3biBa OTAaBa-
N1 B pabcTBO, Kak npeaatesneil cBO60AbI"; Kapanocb YCTPOWCTBO HOYHbIX
cbopuwy B ropoge. Mmesweeca B XII Tabnuuax noctaHosfieHne "QUI
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MALUM CARMEN INCANTASSIT"— T0 ecTb "KTO 31y MeCHI0 pac-
nesaeT"— UMeNio BBUAY, CKOpee BCEro, Mpusbie K HEMOBMHOBEHWUIO Bfia-
CTAM WM K BOCCTaHWIO, ClefoBaTe/IbHO, HaKa3aHWe nonaranocb U Tomy,
KTO CNOXWAN 3TU KYN/EeTbl, U TOMY, KTO OYy/eT pacneBaTb MeCHI0, COAep-
XaBLUYto B cebe KNeBeTy UM 0no3opuBaHue 4pyroro.

Mpu Cynne BBOAMTCA TakKo COCTaB rocyAapCTBEHHOrO MpecTymne-
HUA, Kak ockopbneHune sennuna (CRIMEN LAESE MAIESTATIS). Nwe-
Nnocb BBWUAY BENWYMEe PUMMCKOro Hapoja, rocyfapcrsa, a TOYHee camoro
Cynnbl. B nepvof vmnepun ctannm NoABOAUTL MO 3TO MOHATME camble
pasHoobpasHble AefAHUA NMPOTUB CYLLECTBYHOLErO CTPOSA, Kak-TO: BOOPY-
XEHHble BOCCTaHWsA, CaMOBO/IbHOE BeAeHWe BOWMHbI, U3MeHa, YOWIACTBO
marucTpata, MNOACTpeKaTeNbCTBO  BOWCKa K MATeXY,  MOAaor
rocyAapCTBeHHbIX JOKYMEHTOB, 3aroBop 06 yb6uiAcTBe Y/IEHOB KOHCMCTO-
pun n ceHata. OB6bIYHBIM HakKasaHWeM 3a 3TO NPECTYMNNEeHWE ABNANACH
CMepTHaa KasHb. [pecnefoBaHve No 06BMHEHWIO B OCKOPOIeHUN Benu-
uma BO30OYX/Janocb W Mocne CMepTu 06BUHAEMOro. Mo TakuMm fenam
[03BONANOCL BLICTYNaTb B KauyecTBe 0OBMHWUTENs fJaxe pabam MpoTuB
cBOMX rocrof. Ecnn kTo-nn60 Bonpowan rafasnblivka 0 340pOBbe NPUH-
Lenca, nNo-BUAUMOMY, C LE/b0 YCKOPUTL ero CMepTb Maruyeckum
3aK/MHaHWeM, TO U BOMPOLUABLUMIA M OTBEYaBLUWIA MpejaBanucb CMepT-
HO Ka3HW. HekoTopble MPecTYM/eHWs paccMaTpuBajMCh Kak MpecTyn-
NeHNst MpoOTMB pennrmn. K HUM MOXHO OTHecTW y6WIACTBO HapogHOro
TpubyHa, u4TO ABNANOCL HapyweHuem LEX SACRATA, T0 ecTb
"CBALLEHHOro 3akoHa". Crofa e OTHOCUAUCH BOJILLIEBCTBO, KO/AOBCTBO.
MOXHO YNOMAHYTbL U O TakOM MPecTyn/eHnW, Kak HapylleHue obeTa
LLlesIOMypusa BECTaNIKOM, YTO BNEKO 3a CO60/ CMePTHYHO KasHb A1 060- -
X BWHOBHbIX. [l0 Mopbl 4O BPEMeHW CypOBO Kapasiocb WCroBefaHue
xpuctuaHctea (Mo cygy u 6e3 cyga). OfHako ¢ NpeBpaLleHnemM XpucTu-
aHCTBA B rOCYapCTBEHHYIO PENUTUI0, CTaNN CYpPOBO KapaTtb YXe 3a A3bl-
4eCTBO, €pechb 1 BEPOOTCTYMHNYECTBO.

K npectynneHnam npoTuB nopsifjka ynpaBieHUsA Hafo OTHECTU TaK HasblBae-
moe AMBITUS, To ecTb 6yKBasbHO "‘npoucku™. Mo 3TUM NOHMMaNoCb fomorartesb-
CTBO M MONyYeHWe KaKoh-mbo [O/HKHOCTU C UCMOMb30BAHMEM NPWU 3TOM BAUSHUA
(B TOM uwncne, B No3fjHee Bpems, UMMepaTOpCKux (asoputoB). OfHAKO, CHUCKaHMe
[O/DKHOCTM  Hefj03BOJIEHHbIMU  crioco6amu  6b110 Ae/IoM  pacrnpocTpaHéHHbIM —
(haKTUYECKN HU OfMH MarucTpat B KOHLEe pecny6/MKv uau YMHOBHWUK B Mepuof

87



OCHoBbI PVUMCKOIO MPABA

UMMepun He Monajany Ha CBOK [0/DKHOCTb CTPOFO [03BOJSIEHHLIMW CPeACTBaMM.
B3siTka, MoAKymn, MpOTeKUMS, YCTPOMNCTBO YrOWEHWA W pasBfiedeHWn ABNANUCH
06bIYHBbIMY CPEeACTBAMU MCKaTenel [O/MKHOCTeN. 3aKOHbI XXe, U3faBaemMble MPOTUB
Nnofo6HbIX ABMEHWNA, Lenn He [OCTUTaNN.

K npectynneHnaAmM npoTuB HPaBCTBEHHOCTW CfliefyeT OTHeCTW, B MEPBYIO OYe-
peab, npentobosesHne (ADULTERIUM), To ecTb HapyLUeHUWe CYnpy>eckoi BepHOCTU
»KeHoi. B KoHue pecny6nnkn Ha ADULTERIUM cMoTpAT ye He Kak Ha DELICTA
PRIVATA, a kak Ha DELICTA PUBLICA. OTey, 6bi1 BNpaBe y6uTb CBOH A0Yb, 3a-
XBAYEHHYIO UM C MOMIUYHBLIM B CBOEM [OMe WIM B AOMe CBOEro 3ATA. [J03B0/AM0CH
y6UTb CO06LLHMKA HEBEPHOW XeHbI, 3aXxBayeHHoI B fome cynpyra. CornacHo Maeny,
XKeHa, HapyLUmMBLUIAs CYnpyXecKyt BepHOCTb, MofBepranacb KOHMUCKaLMX NOnoBu-
Hbl NMPUAAHOro N TPETU NPOYeEro eé NMyLLIECTBA U CCbIJIKE Ha OCTPOB, a €€ COOOLHUK
— 0T06PaHNI0 NOMNOBMHbI MMYLLECTBA U TAKXXe CCbI/IKE HA OCTPOB, HO Ha PYTOiA.

HekoTopblii Ka4eCTBEHHbIA CKA4YOK B UCTOPWM YTO/I0BHOTO 3aKOHO-
JaTeNnbCcTBa CBA3bIBAETCS ¢ MMeHeM Cynnbl. Ero 3akoH 83 roga 06 yowuii-
CTBax W OTpaBUTENAX MpPecnefoBas M3roToBMEHWE U NPOJAXY A4a, NoA-
XKOT, HOLLEHWE OpYXWs ANA COBeplueHMs ybuiicTBa MAM BOPOBCTBa, a
TaKXXe NI0XKHbIe NoKasaHua Mo Aeny, KOTOpoe BNEKO 3a CO60/ CMEPTHYIO
KasHb. 3a BCe 3TW NPecTynfeHWs Ha3Hayanacb CCblIKa Ha OCTpOBa U
KOH(MCKaLmMa nmyLLecTsa (B MMNEpPaToOPCKMA Mepuof CMepTHas KasHb).
3aKkoHOM npefycMmaTpvBanca M Takoi BWA MPecTYM/eHus, Kak Hacuiuve
yacTHOe ¥ nyb6anyHoe. HakasyemblM ABMIANOCH MOXMLLEHWE CBOOOAHbLIX
nogeid unn nuweHve nx csobogbl. Mpu Cynne xe 6bln M3gaH 3aKOH O
nognorax — LEX CORNELIA DE FALSIS. 3Tum 3akoHoM W mnocne-
AyloLleli MpakTWKOA npegycmaTpuBanncb pa3Hoo6pasHble fAesHus, Co-
BepLUaeMble B KOPbICTHbIX LeNAX: COrnalleHns 0 IOXHbIX CBUAETENbCKNX
noKasaHuax, NOAKYM CyAbW, MOAJIOr B cUeTax M AOKYMeHTaX, MOXULLEHNE
N YHUUTOXEHVE 3aBeLLaHuns.
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HAKA3AHNA

UTto KacaeTca HakasaHuii, TO OHW AeNWAWNCb Ha ABE KaTeropuu: Ts-
Xénble (CAPITALIA) — cmepTHas KasHb, U3rHaHWeE, CCbiIKa B PYAHUKN;
npoune — AeHeXKHble WTpagbl U BO3AeNCTBUA Ha Teno. CMepTHas KasHb
coBepLlanach pasIMyHbIMK Cnocobammn: OTCEYeHMWe ro/oBbl MEYOM; 3aKa-
NblBaHWe MeyoM; MOBeLUeHMWe; yTonneHue B Mope uam peke. CoBepLUUB-
WKX y6UIACTBO KPOBHbIX (6/IM3KNX) U POACTBEHHUKOB CEKNM PO3rami,
3allMBann B MELLOK BMeCTe C cO6akoi, neTyxom W 3meéid, a 3aTeM TOMM-
nn B Mope. BeCTanoK, HapylUMBLUMX 06GET [EBCTBEHHOCTH, 3aKanblBan
XXUBLEM B 3eMJII0.

PaboB KasHWU/IN pas3iMyHbIMU criocobamu, B TOM yucne nyTém cbpa-
CcblBaHus ¢ Tapneiickoil ckanbl. B vMnepaTopckuii nepuog nosBAstOTCS
HOBble, 60/1ee U30LWPEHHbIE (POPMbI Ka3HWU: CXXUTaHWe 3aXWBO, pacnaTue
Ha KpecTe, oTAa4ya AUKMM 3BepsM Ha pacTeps3aHue. lMpaBfa, n3fgaBannch
UMMNepaTopcKMe yKasbl, 3anpeliasline NpYMeHATb CMepPTHYIO Kas3Hb My-
unTenbHbIMKM cnocobamu. Ho efga M 3TOT 3anpeT WMen AelCTBEHHYHO
cuny. CmepTHas KasHb COMPOBOXAanach KOHMMCKalveid WMyLLecTBa.
TenecHble Xe HakasaHua — OGUTLE po3ramu, nNankamu, 6uyeBaHve —
NPUMEHANNCE B MEPUOL UMMEPUM TOMBKO K pabaM ¥ NULaM HU3LLKX CO-
cnosuid. B gpesHoctu (cm. XII Tabnuy), Kak 3TO SBCTBYET M3 BbICKa3bl-
BaHMiA [as, "gHeBHOro Bopa MNOABEprasiM TeNecHOMY HaKasaHui,
a 3aTeM oTfAaBasin MoTepresLleMy”. B 3TOM CKa3blBajica MepeXxuTok ca-
MoynpascTBa. [1pecTynHUK nognagan noj BnacTb MOTepresLUero, Moj
€ro rocrnofcTso.

B nepuog pecnybivku CyLiecTBOBan TakoW BWL HaKa3aHUs, Kak
"yoaneHve B usrHaHue" — (AQUAE ET IGNIS INTERDICTIO), Ho
nosgHee OHO 6b10 3aMeHeHO ccbinkoid (DEPORTATIO), a Takxe Bbl-
cbinkoi (RELEGATIO). VMmMywecTBo AenopTUPOBaHHOro, TO ecTb CO-
CNaHHOr0, KOH(MUCKOBbIBaNOCk. OH AuLancs npasa PUMCKOrO rpaxpiaH-
CTBa M CTaHOBMUACA YronoBHbIM pabom. MeCTOM CCbINKM MOXW3HEHHOM
WAN CPOYHOI GblNK OCTPOBA.

OcobeHHO TkEnoli 6blna cCbiNka Ha PYAHWUKKM, COMpPsHKEHHas
C KaTOPXXHbIMU paboTamu. Paznuyanucb paboTbl BHYTPU CaMOro pyaHuKa
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B TénbIx okoBax (IN METALLUM) n pa6oTa BHe pyaHuka (IN OPUS
METALLI), B yacTHOCTM nniaBka pyfpbl, €€ COPTUPOBKA B OKOBaXx, BCMO-
moratefibHble paboThbl, Yalle MPUMEHSEMble MO OTHOLUEHUIO K >KEeHLUU-
Ham. HakasaHns IN METALLUM Bneknn 3a coboii yTpaty cBo60Abl,
npespalLLeHne B YronoBHOro paba. CypoBbIM HakKa3zaHWeM OblI0 NPUCYX-
JeHVe K 0Tfade B rnagunaTopbl, a Takxke oTgava 415 N0BAN LUKUX 3Bepei
n BUTBbI C HUMW Ha apeHax LMpKoB. [nagmatop npespaLliaics B yronos-
Horo paba (SERVUS POENE).
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Nekuwna 9
SALWLINTA NPAB.

FCPAXIAOAHCKUMN NPOLLECC

Mexay y4yacTHUKamy NpaBoBOro 06LWeHWS MOryT BO3HWMKaTb KOH-
(NnKTbI. O6bIYHO KOH(AUKT MHTEPECOB pa3peLuaeTcsi MocpeAcTBOM Cy-
JebHoro pasbupatensctsa, TO €CTb NPWM yyacTum Ny6AMYHOro OpraHa,
KakoBbIM fBNseTcA cyf. VIMeHHO nyTém cyAebHOro pelleHus peanusy-
I0TCA TpeboBaHWsA CTOPOH, BOCCTaHAB/MBAETCA HapylUeHHoe npaso. B
Lapcknii nepnog nctopun Puma cygebHyto BnacTb OCYLLECTBAAN Lapb —
REX. C ycTaHOBNeHMeM pecny6/iMKn IpUCAUKLNA Nepelina K KOoHCy-
nam, KOTopbix nostomy u HasbiBaiv IUDICES — cygbamn. B 367 rogy
Oblfa yupexkjeHa JO/MKHOCTL nNpeTopa. TOYHee, ropofCcKoOro nperopa —

+PRAETOR URBANUS. OH-TO u cTan Bejatb fenamu npasocygusa. A
|0ena, BO3HMKaBLUME W3 TOProBbIX CAENOK HAa PbIHKe, pasbupanncb Ky-
T pynbHbIMK 34MNnaMn. BaXKHO NOAYEepKHYTb, YTO PACCMOTPEHME TpaXKaaH-
CKUX TsXKeb uaM CrnopoB MeXAy 4acTHbIMU MLAMKU OCYLLECTBNANOCH
[BYM#A aTanamu uam hasamu:

A. Y wmaructpata— IN IURE
B. ¥ cyasm —INIUDICIO

MpoussoacTBo nepes cyabéin (APUD IUDICEM) paspelsanoch
TO/IbKO B MPUCYTCTBEHHble aHU — DIES FASTI, KoTOpbIX 6bI10 0KOJO
copoka B rogy. HenpucytctBeHHbIX gHeid (DIES NEFASTI) 6bi10 0T ns-
TMaecatTM Tpéx [0 nATMAecATU fAesatu B rogy. Mpouve gHm (DIES
COMITIALIS) oTBogmnmch An8 HapoAHbIX CO6paHWil. Takux KOMULM-
aNbHbIX AHEN HacUMTbIBa/IOCh OT CTa BOCbMUAECATU BOCbMUW [0 CTa [eBs-
HocTa 4eTbipéx. Mpownssogctso Xe IN IUDICIO paspewsanocb BO BCe
[OHW, KPOME PEeNUrnosHbIX npasfHecTs. MaructpaTbl paccMaTpusann fe-
Na Ha TOPOACKOM nfowaauW, CuAS Ha CrneuuaibHOM  BO3BbILUEHUN
(TRIBUNAL). Cygapa, ero MOXHO Ha3BaTb MPUCSXKHbIM CyAbER, —
IUDEX UNUS — HasHauyanca marucrpatom W paccMaTpuBan fena Ha
pbiHke (FORUM). OH pelian feno no CywecTsy W BbIHOCUN cypaebHoe
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peweHne — RES IUDICATA, KoTopoe 6bIN0 OKOHYaTe/lbHbIM 1 06Xa-
NOBaHWI0 HE nofnexano. Tak 6bi10 yCTaHOBNEHO 0ObIYAEM U 3aKOHOM.
Ho B HeKOTOpbIX cayyadx Marucrpar pellan feno cam, He HanpaBnsas
TSXYLUMXCA K cyfbe. Mopoli marncTpar fiMwb KOHCTaTUpOBaN CAENKy,
COBEPLUEHHYIO YaCTHbIMK /ML aMM No UX J06POBOSILHOMY COT/IALIEHNIO.
Hanpumep: nepeHoc npasa CO6CTBEHHOCTWM C OAHOr0O /MLA Ha APYroe,
0Tfava feTeil B yCbIHOBMIEHWE, OTMYyLIeHNe paba Ha BOM. B Takom cny-
yae MarmcTpar BbICTynas Kak 6bl B ponu Hotapuyca. B nepuog umnepum
B ropofax Pume n KOHCTaHTWHOMOME rpaXAaHCKas HPUCAUKLMA npu-
Hagfiexana ropofickum npedektam. B npoBuHUmax — ry6epHaTopam,
KoTopble B KayecTBe cyfeit Hocunu tutyn IUDICES ORDINARII nm
npocto IUDICES (ux wuMeHoBanu Takxke npesecamm — PRAESES
PROVINCIAE). B onpegenéHHom 06bEMe rpaxiaHCKas HopUcauKuus B
ropofax npuHagnexana MyHuUUMNanbHbIM YMHOBHWKAM, B 3aBUCUMOCTU
OT CYLLHOCTM fiena 1 LieHbl NCKa.

Hukakoii cyg no geny B 4aCTHOM MpaBe HEMbLICAMMO NpeacTaBUTb
BHe noHATMA ucka — ACTIO. B [urectax umeetcs onpejeneHue topu-
cTa Lenbca: "McK ecTb He UTO MHOe, KaK MpaBo /ULa OCYLLEeCTBNATL CY-
Je6HbIM NopagKoM MpuHagnexaiiee emy Tpe6osaHue". O npase nmua
Morfia WATU pedyb NNLWbL B TOM CAyvae, ecnu rocyfapCTBeHHas BacTb,
yallle BCero npefcTaBneHHas NpPeTopoM, MNPefocTaBnsafa 3Tomy nuuy
BO3MOXHOCTb MpesbaB/ieHNs ucka. VHbIMW cnoBamu, TO/IbKO cypae6Has
3alliMTa Ha/IMYHOro Mnpasa coobLana nocnegHemMy NOAJVHHYKO LEeHHOCTb
N 3aBepLUeHune. [103TOMY-TO pUMCKOe NpaBo UM pacCMaTpuBaloT KakK cuc-
TEMY WCKOB.

C TOYKM 3peHVs IMYHOCTW OTBETUMKA, WUCKW MOAPas3fensnuchb Ha
BewHble (ACTIONES IN REM) un nuuHble (ACTIONES IN PERSO-
NAM). B nepsomM cnyyae peyb UAET O MPU3HAHWM MNPaBa B OTHOLUEHUM
onpefenéHHon Bewy. OTBETUMKOM MOXET 6biTb 1t060e 1L0, HapyLIuB-
Llee MpaBO Ha Bellb. M03TOMY Takume WCKW UMEHYKOTCA abCOMIOTHLIMU.
Bo BTOpPOM cnyyae WCKWM BUMHAKOTCA C LE/bI0 MOMyYeHUs 4ero-nn6o
OT [O/KHUKA, Hanpumep, gonra (DEBITUM). Ha fOMKHMKE MOXeT fe-
Xatb n 06s3aHHOCTb uTO-NMb0 Aatb (DARE) nnn cpenats (FACERE).
Takue nckn umenytotca KoHgnkumamy (CONDICTIONES). 3Hauut, npu
NNYHBLIX UCKAaX B KayecTBe OTBETUMKA MOXET BbICTYMaTb TOMNbKO /NLLO
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;. OnpefenéHHoe, 3apaHee N3BECTHOE, a MMEHHO — JOMXKHUK. M03TOMY Ta-

KWEe UCKN UMEHYIOT "OTHOCUTE/IbHbIMU™.

:::1)

o €A T e

Az)

B 3aBucumocTu oT 06BEMa K Luenn NnckKa, pasnnyanunce:

WUCKW AN BOCCTAHOBMEHWA HapyweHHoro npaBa — ACTIONES
REI PERSECUTORIAE, T0 ecTb MepcekyTOpHble UCKU. ITO uC-
KU LMBU/bHbIE (MU KBUPUTCKME), UCKM O BO3BpaTe YTPayeHHON
BeLM UM UHOM LeHHOCTU, KOTopaa Kak-nnbo nonana B pykKu OT-
BETUMKA WM O KOMMEHcauuUu YyObITKOB, MOHECEHHbLIX UCTLOM, B
TOM 4YMC/e U U3-3a HeMCNONHeHNa o6s3aTenbcTBa. Cyae6HbIA UCK
npesbaBnAeTca K HeCOOCTBEHHUKY, 3aBNajeBLUemMy Belyblo, WHbI-
MW cnoBamu, Npu AaHHOW hopMe MCKa HeBnajerowuii cobCTBEH-
HUK npefbsBnseT WUCK K BrafetolweMy Heco6CTBEHHMKY. Llenb
ncka — Bo3BpaweHue Bewwn (RESTITUTIO). MNpu BMHAMKaUK-
OHHOM WCKe cyfbA 0653aH BbIACHUTb, Kakaf W3 CTOPOH Bnajeer
CMOpPHOW BeLlb0, HE3aBMCUMMO OT OCHOBaHWii BnageHmsa. B | Be-
Ke [0 H. 3. npetop MMy6auuuii BHEC CBOM 34MKT Takoro poga:
"Ecnu Bewb paspsga MANCIPI nepewna nyTém HethopManbHOW
nepegayun, 10 cyfabsa 0643aH LONYCTUTb, YTO Belb 6blna Npuo6-
peTeHa no faBHoCTWU". LIMBM/IbHOE MpaBO CTOANI0 Ha TOYKe 3pe-
HWA HeorpaHWYeHHOW BUHAWKALWUW, BblpaXXeHHOW B adopusme:
UBI REM MEAM INVENIO, IBI VINDICO, T0 ectb "l'ge Mot
Bellb Haigy, Tam eé u BMHAMLUPYID". NTaK, UCK COBCTBEHHMKA
BelM Ha3blBAeTCA BUHAWKALMOHHBIM WAW MPOCTO BUHAMKALMEN
(VINDICATIOQ); npu 3atom ucTel, 06s3aH [jOKa3aTb CBO& MpaBo
COBCTBEHHOCTM, B NPOTUBHOM CAy4yae eMy He yAaBanocb U3bATb
Bellb M3 YYXOro BfafeHuns;

LUMBUNbHbIA COGCTBEHHUK MOT 3aliMLLaTLCA HE TOAbKO MOCPeACT-
BOM BMHAMKaunoHHOro ucka (REI VINDICATIO), Ho u nocpea-
cTBoM HeraTopHoro ucka (NEGATORIA IN REM ACTIO).
WwvetoTca BBMAY cnydvau, Korfja COBCTBEHHUK XOTA U He yTpa-
TWA BNafeHWs CBOEA Belbl, HO BCTPETW KakuWe-TO MOMEXM,
CTeCHeHWs CO CTOPOHbl HEeCOO6CTBEHHMKA, MPUCBOMBLUErO cebe,
Hanpumep, CepBUTYTHOe MpasBo (NPOXO4 W MNpoesf] 4epes yuyac-
TOK COO6CTBEHHMKA). VCK HasblBancg HeratopHbIM NOTOMY, 4TO
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3)

4)

5)

6)

7)

8)

CO6GCTBEHHUK OTpPULAN 3a OTBETYMKOM Takoe MpaBo. ITOT WUCK
npeabABNANCa Bnafjerolnm co6CTBEHHUKOM NPOTUB BCAKOMO, KTO
nocaran Ha ero co6cTtBeHHOCTb. HeraTopHbiM uckom (ACTIO
NEGATORIA) 3awmuianca u co6CTBEHHMK BELLM, BO3paXkaBLUMiA
NpoOTWB YCTAHOB/IEHUS CEPBUTYTA B OTHOLLEHWW CBOEl BeELLN, AO-
Ka3blBaBLUNIA CBOGOAY CBOEN BELLU OT CEPBUTYTA,;

eC/IM HEKTO Mellan Mofib30BaTbCA CEPBUTYTOM, TO MOCAeLHWIA
sawmwanca uckom ACTIO CONFESSORIA (Cwm. cTp. 148);

cywecTtsoBanu eweé wrpadHole nckn (ACTIONES POENALES),
LlefIbl0 KOTOPbIX OblJI0 Haka3aTb OTBETYMKA, B3bICKATb C HEro 4a-
CTHbIA WTpad, BO3MECTUTb Y6LITOK UK yLiep6;

CNly4yanocb, YTO HEKTO NMPUYUHAN YB6bITOK 06MaHoM. VCK nNpoTuB
Takoro npuumHutens umeHosancs ACTIO DOLI (Cwm. cTp. 155,
166, 184);

UMenn Mecto M cMewaHHble uckn (ACTIONES MIXTAE).
X uenb — He TONbKO BO3MelleHMe yObITKa, HO U HakaszaHue OT-
BETUUKa;

nopoii BO3HMKaNW CUTyauuun, Korga UcK Mor 6biTb MpeAbsBMeH
MOObIM FpaXAaHUHOM K TOMY /ALY, KOTOpPOe 4TOo-1M60 nojBe-
CW/I0 WAM MOCTABWU/IO TakK, 4YTO OHO MOXET ynacTb Ha yauuy.
Takue nckn nmeHosanucb ACTIONES POPULARES;

npu Kynne-npojaxe BbHYHOI0 CKOTa, Npojasel, 06d3aH 6bin
OTKPOBEHHO 1 NpaBWIbHO 3asaBAATb O 60M€3HAX W MOpOKaXx,
Kakumy cTpafaeT Kaxhoe M3 MNpofaBaeMblX >XWMBOTHbIX. Ecau
3TOro He 6bINO CAeNaHo, TO MarucTpaTbl, B TOM 4ucne Kypy/b-
Hble 3aunbl (AEDILES CURULES), moram patb uauM uCK
0 pacTopXeHuUW [Orosopa B Mpefenax LWeCTU MecAues, uNu
MCK MO MOBOAY TOro, YTO MNpOAaBaBLUMIACA CKOT CTOWN Aelle-
B/l HOpPManbHOW CTOMMOCTW. OTOT MOCNEAHWUIA WNCK UMen cuny
B npefienax roguyHoro cpoka. B nepeBom cnyyae CyTb WCKa
ACTIO REDHIBITORIA (Cm. cTtp. 174) cocTosna B BO3Bpa-
Te CTOPOH B TO MOJOXKEHWE, B KOTOPOM OHU HaxOAuIUCh Mpw
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3aK/lo4YeHUn gorosopa. Bo BTOpoM — peyb wWna 06 yMeHbLIEHUN
nokynHoii ueHbl (ACTIO QUANTIMINORIS).

MPOTUB MCKA MOXHO 6biN0 3awmuiatbcs. OTBETYUMK, He Mpu-
3HaloWWUIA NCKa, MOT OCMOPWBATL €ro OCHOBaHME, 0TpMLATh (PakThbl, Ha
KOTOPbIX WCTEL, OCHOBbIBaN CBOW WCK, MPUBOAWUTL (aKTbl, MCKIIIO-
yalolme MPUCYXAeHME UCKa Aaxe B TOM CNydae, ecnu akTbl, 060c-
HOBbIBalOLLME UCK, GbIMM BepHbl. B (hopMy/nspHOM >e npolecce no-
CNe WHTEeHUMW, W3naraBlleil NpuUTA3aHMs UCTUA, B WHTepecax
OTBETUMKA MOT/1a BK/OUYATLCA SKCLEMUWMS, TO €CTb CCbIKA Ha TaKoe
06CTOATENbCTBO, KOTOPOE [enaeT HenpaBW/bHbIM YAOBNETBOPEHME
NCKa, flaXKe eCNM MHTEeHLMs UCKa OCHOBAaTe/bHa.

WMTak, npaso BbIBOAUTCA M3 MUCKA. HET MCKa, 3HAYMT HET U npasa.
Cyfie6HYI0 3aliMUTy HapyLIEHHOro MW OCMOPMBaeMOro Cy6bLeKTUBHO-
ro npasa OCYLLeCTBNAN MarucTpart (nNpetop), exerogHas nporpamma
JeNcTBUIA KOTOPOro, 3AMKT, OTKpbiBanacb cnosamu: "HA fgam UCK
(ACTIONES DABO)". Pasnnyanncb 4BOSKOr0 pofa UCKMW:

Bo-nepBbix, ucku ctpororo npasa (ACTIONES STRICTI
IURIS), ocHOBaHHble Ha 6YKBa/IbHOM MPUMEHEHWUU 3aKOHa.

Bo-BTOpbIX, UCKK, NPN KOTOPbIX CYAbA BbIHOCUT peLUeHns, pyKo-
BOACTBYACb TaK Ha3blBaeMoi gobpoii coecTbto (BONA FIDES wunm
BONI MORES). MNMog BONA FIDES Hago noHumaTb 06bluali Topro-
BOro obopoTta unu AenoBoil mopsgoyvHocTu. Kpome Toro, crtanu one-
pupoBaTb ewé noHaTMem "cnpasegnusocTb” (AEQUITAS). MoaTo-
MYy-TO W CYUTANOCb, YTO B OCHOBY CBOEro pellUeHUa cyfba Knaget
npuHumn go6poro u cnpasegnusoro (BONUM ET AEQUUM). 3Ha-
YNT, HOPUCTbI, CBOBOAHO TOMKYA HOPMbl, MOTUBUPYIOT CBOW PELLIEHWS,
ncxoaa m3 npuHumna cnpasegnusoctn (EX AEQUITATE). Mpasga,
BOMPOC O TOM, YTO MOHUMANN OPUCTLI NMOJ CNpaBef/INBOCTbIO, B Hay-
Ke 40 KOHL@a He NMPOACHEH.

Mo MHeHWI0 OfHUX YYEHbIX, laHHOe NOHATWe 0603HaAyaso NpusHaHue pa-
BEHCTBa BCeX MNepej 3aKOHOM. [lpyrve cMOTPeNnu Ha [eno wupe, cHMTas, YTto Xo-
TA WAea paBeHCTBa M BXoamna B MNoHATWe cnpasegnusoctn (AEQUITAS), Ho

nocnefHee 6b1710 605ee O6WMPHBIM, BK/OYAA WM MPUHLUNLI MOpanu, coumnanb-
HOW MONUTUKK U T. 4.

97



OCHOBbI  PUMCKOrO  MPABA

Bo Bcakom cnyyae, pumckoe AEQUITAS opmanbHO He ABNANoCh
WCTOYHWKOM MpaBa B MOIOXWUTENILHOM CMbIC/IEe HAapaBHE C 3aKOHOM, 00bl-
yaeM, NMPETOPCKUM 3AUKTOM. Kak 6bl TO HM 6bIf0, HO 415 OPUANYECKO
MbICNIM PMMa XapakTepHO BK/OYeHWe B MPaBOBYHD MaTepuio U HeKoTo-
pbIX MOpasbHbIX MOMEHTOB.

CyuiecTBoBano Tpu (OPMbl TpaaaHCKoOro npouecca, MocieaoBa-
TeNbHO CMEHVBLUME APYT ApYyra.

NETNCAKLIMOHHbIN MPOLECC

[OpesHewnidi npouecc umeHyetcd LEGIS ACTIONES. OH onucaH
pumckuMm topuctom |l Beka "aem:

fiBKa O0TBeTUMKa B cyf obecneumsanacb MCTLOM. [FocyfapcTBeHHas BnacTb B
3TO fleqlo He BMelumBanacb. TpeboBasiocb, YTO6bl B cyA Oblia focTaBfeHa U cama
crnopHas Bellb. A ec/in 3TO HeBO3MOXHO, TO XOTA 6bl €€ CMMBOJINYECKOe M306paxe-
Hue. Ecnn npefmMeTom criopa 6blna 3ems, To oCTaBAsANCA KYcoK AépHa. Ecnu cnop
LWEN 0 CTPOEHUU, TO NPUHOCKUICA 06/1I0MOK KONIOHHbI MK 6anku. VicTel 1 0TBETUUK,
o6a ¢ nankamu B pykax (VINDICTA), ngyt K npetopy, rae npoucxoaunT CyAorosope-
Hue. NcTel, NponsHOCUT hopmyny: S 3adBAA0, YTO 3Ta Bellib NPUHAANEXMUT MHe Mo
npaBy KBUPUTOB, B [l0Ka3aTe/NIbCTBO Yero A HaknajblBalo Ha Heé CBOK BUHAUKTY'.
OH HaKnafblBaeT Ha CNOPHYI0 BeWb NasKy. Ecnyv oTBETUYMK He BO3paXkan U monyan,
TO ucTel, 3abupan Belb U TeM fle/10 KOHYanocb. Ho ecim 0TBETUMK BO3padkas, TO OH,
B CBOIO 04epedb, NpomnsHocun opmyny: A 9 yTBepxjato, Y4To 3Ta Bellb mMoa™ U To-
e HaknajblBan Ha CMOpHbIA NpeaMeT CBOK BUHAWKTY. B 3TOT MOMeHT BMellMBancs
npetop n npousHocun: "OcTaBbTe ob6a Bewb! (MITTITE AMBO REM [!])", nocne
Yero CyAoroBopeHue npoTekano B 6onee CroKoliHOW 06CcTaHOBKe. VcTel cnpawivsan
0TBeTUMKA, MO KaKoli MpUUMHEe TOT Hal0XWN CBOK BUHAWKTY, TO eCTb MOYeMy OH
YTBEPXAAeT, 4YTO Belb MPUHAANEXUT eMy. Ha 3TO O0TBETUYMK MOr OTBETUTbL KakK Mo
CyLecTBY, TaK M OrpaHNYUTbLCA MPOCTbIM 3adAB/IEHWEM, YTO OH OCYLLECTBAAET CBOE
npaso. Mocne aToro CTOPoHbI 3aKAYaT APYr ¢ ApyroMm cBoeobpasHoe cyaebHoe na-
py. Kaxabli “3 TSKYLWMUXCA BHOCUT onpegenéHHylo cymmy fpeHer (SACRAMEN-
TUM) B KauyecTBe 3anora. Ecnm 3aTem yacTHbI CyAbs, K KOTOPOMY MpeTop Hanpas-
NAN TAXYLWMXCA ANA pacCMOTPeHWUs fena Mo cyLllecTBy, Npu3HaBan Yeit-nubo 3anor
HeyrogHbIM 6oram unm HecnpasegnnmebiM (NON IUSTUM), To npourpasLuas cTopo-
Ha nuwanacb He TO/ILKO NpaBa Ha CMOPHYIO Belllb, HO U yTpayusana 3anor. Pasmep
3asiora onpejensanca B 3aBUCUMOCTM OT CTOMMOCTU npeameTa. Ecnm cnopHas Bellb
CToW/a ThICAYY accoB, TO CAaKPaMeHTYM COCTaB/sAN NATLCOT accoB. A ecnn Bellb 6bl-
Na fewessie TbICAYN accoB, TO CyMMa 3anora onpejensanacb B NATbAECAT accos. ep-
BOHayas/lbHO 3Ta CyMMa LUia B Kaccy XpeLoB-NOHTUMUKOB, a Nno3xe B obLuerocysap-
" CTBEHHYIO KasHy. .

98



OCHOBbI  PUMCKOIO  MPABA

KapTuHa, onucaHHas [aem, NO3BOAsSET NPUIATM K TakMM BbIBOAAM.
; Bo-nepBbiX, [peBHEMLINIA rpaXAaHCKWA NPOLECC MMeeT [Be CTafuu:
s nponssoacteo y npetopa IN TURE n paccmoTpeHue fena no CyLwecTBy y
;fl—IaCTHOFO cygbn IN IUDICIO. Bo-BTOpbIX, B BEAEBHWUM Mpouecca CTopo-
% HaM NPUHALNEXUT LUMPOKas CaMOCTOATeNbHOCTL. peAcTaBuTent rocy-
" AapCTBEHHOIi BNacTW, NPeTop, 3aHMMaeT B MpOLiecce CPaBHUTENLHO nac-
CMBHOE MOJ/I0XEHNE — ero posib CBOAMTCA K TOMY, YTO OH MPOU3HOCUT
(hopmyny "OcTaBbTe 006a Bellb!" 1 Ha3zHayaeT cyablo. B-TpeTbuX, aKTuUB-
HOCTb CTOPOH NPOTEKaeT B CTPOr0 OYepyeHHbIX (hopmax, 3TO MpoLecc
(hopManbHbI — OH Ha3blBaeTCs NIerMcakLyMOHHbIM MPOLECCOM OT C/OB
ACTIO (gpeiicTBMe, MMelOLLEe HOPUAMYECKOE 3HAYeHUe, OCYLLEeCTBEHNE
npaBa) u LEX (3akoH, KOTOpPOMY AO/MKHO COOTBETCTBOBATb 3TO [JENCT-
BMe). Tak, Mo CBUAeTenbCTBY [as, ecnu npesbaBaancad UCK O nopyoke
BUHOrpafHbIX 1103, TO HeMb3a 66110 NpousHoCcKTL cnoBo VITES, a Hajo
6b110 ckasatb ARBORES, Tak Kak 3akoH XII Tabnuy roBoput He 0 fo-
3ax, a 0 gepebax: "DE ARBORIBUS SUCCISIS". Owwnbka B nponsHe-
CEHUN UCKOBOV POPMYNbl BNeKNa 3a cob0i MpourpbIiLL nNpoLecca.

Hapo 3amMeTWTb, UTO HalMuuMe B pyKax y TSOHKYLWMUXCA BUHAWKTbI, YBECUCTOW
nanaku, CBULETENbCTBYET O MepeXmMTKax TOro BpemMeHW, Korga Tsxyliuecs peLluanu
BOMPOC O NpaBe BOOPYXEHHON 60pbOOM rae-HMOYAb Ha CMOPHOM Yy4acTKe 3eMu.

MpeTop B NermcakuyMOHHOM MpPOLIECCE BbICTYMAeT He B Ka4yecTBe Cy-
AbW, 6O OH He CYAMT, a B KaueCcTBe HOCWUTENS aAMWHUCTPATWUBHOM, Mo-
nmueiickold BnacTu. MepBOHaYanbHas (YHKUMS MpeTopa Kak marucrpara
COCTOs/1a B TOM, 4TOGbI HabMogaTh 3a NopsaKoM B ropofe Pume. MpeTop
B flaHHOM C/ly4ae peryiupyeT camoyrnpaBCcTBO CTOPOH, OH [JaéT [O/KHOe
HanpaBneHWe cropy, Nocbinas TAHKYLMXCS K YaCTHOMY CyAbe. A TaKuMu
YACTHLIMK CyAbsMU B Ty MOPY GbiIM MOHTU(UKK, TO ecTb MaTpuLMaH-
ckas Konnerus. CnenoBaTeNlbHO, rOCYAapCTBEHHas BflacTb HampasnseT
Crop B Takoe Pyc/o, YTo6bl MHTEPECHI NaTpuumuaTa 6biin 06ecneyeHsl.

HacumTbiBaeTCA B 06LLEA CNOXHOCTM MNATb (DOPM IEFMCAKLMOHHOTO
npouecca. OgHy n3 HUX — LEGIS ACTIO PER SACRAMENTUM —
Mbl TO/IbKO YTO paccmoTpenn. Heob6xo4MmMo 03HAKOMMTCS €ELLE C OAHOW
thopmoii, a umeHHo ¢ LEGIS ACTIO PER MANUS INIECTIONEM, To
ecTb C "'MpOLIECCOM MOCPeACTBOM HaNo>XKeHUs pyku''. CyTb AaHHOW
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cbOprI 3aK/ro4vaeTcqa B TOM, YTO KpegnuTop o6anJ,aeT B3bICKaHWE Ha /InYy-
HOCTb AO/DKHUKA.

Ecnn JO/MKHUK He MOT ynnaTuTb KpeauTopy onpefenéHHyo Cymmy, TO nocnej-
HW MPUBOAWA NepPBOro K MpeTopy, rAe NpousHocua opmyny: “Tak Kak Tbl MHe 06-
peyéH 3a TaKylo-TO CYMMY, W He yniaTua MHe, 8 HakKnafbliBal Ha Teba pyky". Cam
[LO/DKHUK He MOr 0CBO6GOANTBLCA OT PYKW KpeauTopa, 3TO MOr/0 cfienatb TPeTbe L0,
Kakoi-nn6o pumcknii rpaxpaHnH (VINDEX — 3acTynHuWK), KOTOpbI/i cornacuics
6bl BbICTYNUTb 3a AO0/MHKHUKA uau ocnoputb gonr. Ecnn VINDEX 3asaBnsn, 4YTo OH
KakK nopyunTenb 06A3bIBaeTCsA, YTO AO/DKHUK YNIaTUT, TO MOC/efHUIA 0CBOGOXAANCS.
Ecnun Xe BUHAEKC He Haxofusca, TO KpeguTop O0TBOAWUA AO/HKHUKA B CBOO AOMall-
HIOIO TIOPbMY, CKaXeM, B 4YyfaH, 3ak/ioyas B OKOBbl BeCOM B 15 PyHTOB M KOpMUN
BeCbMa yMepeHHol nuueit. B TopbMe JO/MKHUK cofepxkanca 60 gHeil. B npopgosxke-
HWe 3TOro CpokKa KpeauTop [O/DKEH TPUXKAbl BbIBOAUTbL [O/KHMKA Ha PbIHOYHYIO
nnowagb U 06bABNATL CYMMy f0Nra, CnpawnBas, He HagéTca Nu Koro, KTO Moxe-
nan 6bl BbIKYNMUTb [O/DKHUKA. ECAM HUKTO [O/DKHUKA He BblKynas, TO Kpegutop
MMen npaBo MNpojaTb ero B pabcTBO M Aaxe youTb. ABn [ennuii cBugeTenbCcTBYeT,
UTO eCNM KPeanTOpOoB ObIJI0 MHOrO, TO 04HO M3 nmocTaHoBneHuiA XII Ta6nuy paspe-
Wwano paspybuTb TaKoro JO/DKHMKA Ha 4vacTu. M ecnv nNpu 3TOM OTPexyT 60/blue
WNN MeHblle, TO 3a 3TO KPeauTopbl He oTBeYaloT. Bnpoyem, HEKOTOPbIMU UCCNefo-
BaTeNAMM JaHHaAA HOpMa TOJIKyeTCA He KakK OyKBa/lbHOe pacceveHue Tena JO/HKHUKA
Ha 4acTu, a KaK onpefenéHHbIi NOpsAOK YA0BIeTBOPeHNA TpeboBaHU KpeanTopos,
eciv Ux 6b1N10 HECKO/bKO.

®OPMYNAPHbIA MPOLECC

Obpatmumca Tenepb K opmMynspHoMmy npoueccy. Bo BTOopom Be-
Ke [0 H. 3. Ha CMeHy fIerncakLMOHHOMY npoLeccy npuwén hopmynsap-
HbIi mpouecc mau npouecc nocpegctsom ¢opmyn (PER FORMULAS
AGERE). [o nopbl 1o BpemeHU 06e hopMbl MpoLecca CoCcyLLeCcTBOBaN.
Ho B 17 rogy A0 H. 3. 3aKoHOM KO/Msi 0 YacTHbIX Cyfax NerncakLMoHHbI
npouecc 6bin 0TMeHEH. Mpy HOBOW hopMe npouecca Hannune BYX CTa-
aunii (IN IURE n APUD IUDICEM) coxpaHseTcs. Kak v npexge, maru-
CTpaT, TOT XKe MNpeTop Mo AenaM WHOCTPaHLIEB, MOCLINAET TAXKYLIMXCA K
YyacTHOMY cyfbe. HO ponb npeTopa CyLlecTBEHHO W3MeHseTca. Tenepb
€ro naccvBHOCTb UCYE3AET, OH [JaéT yKasaHwe WM WHCTPYKLMIO Cyfbe,
KaK TOMY HafNeXxuT pewnTb feno. Takas WHCTPYKUMA HasbiBaeTca ¢op-
My/oli, OTClOfa W HavMeHoBaHWe — "thopmynapHbIA npouecc . MpeTop
He 3aCTaB/IfeT Tenepb THKYLLMXCA BbINOMHATL TpeboBasLUMeca npu fe-
rMcakuMoHHOM npouecce (hopManbHOCTW, a AaéT B PYKOBOACTBO Cy[be
(hopmyny, KOTOPOI TOT AO/MKEH AEPXaTbCA NPU PacCMOTPEHUK MO CyLLe-
CTBY WCKOBOIo TpeboBaHms.
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Mo cBoeii CTPyKType AaHHas (hopMyna coCcTos/a M3 HEKOTOPbIX OC-
HOBHbIX YacTen — PARTES FORMULAE:

1. NOMINATIHO (Ha3blBaHME). B 3TOi1 YacTu npeTop HasHa4aeT TO Unu
MHOE NMLO NocpedHUKOM (Cyabéi) ana pacCMOTPEHMs MO CYLLEeCTBY
nckoBoro Tpe6osaHua. Hanpumep: "Cygbéii no fgaHHoOMy feny
nyctb 6yget OkTaBuii".

2. DEMONSTRATIO (noka3sbiBaHuWe, onucaHue). WMsnaraetca runore-
3a Unn cocTas fena. JTa YacTb OTKpbIBaeTcsa cnosoMm "QUOD™ To
ecTb "nockonbky". Hanpumep: "MockonbKy uctel, npogan paba oT-
BETUUKY...".

3. INTENTIO (HamepeHue). Camas CYyLLECTBEHHas 4acTb (HOPMYSbI.

OHa msnaraeT opuaMYecKoe Cofep>kaHune cnopa Mexagy CTopoHamu,

< KOTOpbIA MOANEXUT paspeLLeHnto cyabeit. 34ech pedb NAET O NpUTH-

3aHuKM uctya. OHa oTKpbiBaeTcsa cnosamu: "SI PARET (ecnm Bblsic-
HUTCA)...".

“4. ADIUDICATIO (npucyxpaeHue). "lMpucyamn, CKONbKO Chnegyetr u
KoMy cnefyeT".

i 5, CONDEMNATIO (ocyxpgeHve). Cygabe npegnaraetcs “ocyautb"
unn onpasgatb OTBeTYMKa. "Cyfbda, npucyau Hymepus Herugms
(NN) Asny Areputo (AA) ynnatutb ecaTb TbicaYy cecTepunid. Ecim
e gonra 3a Hymepmem Herngmem He okaxeTcs, To onpasgain”. Mog
Asnom Arepvem (AA) NOHMMaeTCA MofeNlbHoe 0603HaYeHve 1CTua,

a nog Hymepuem Herungnem (NN) — oTBeTumKa.

IS Bo3HMKaeT BOMPOC, B KAKOM OTHOLIEHWW MpeTopckas (opmyna
fHaxo,qmnaCb K cTapomy umeunobHomy npasy (IUS CIVILE)? OgHu u3
“(hopmyn 6bINM COCTaBNEHbl HA OCHOBaHWM LMBWUALHOIO npasa — IN
.IUS CONCEPTAE, a fpyrve o60CHOBbLIBaM MCKOBOE TpeboBaHue
. COBOKYMHOCTbIO YKa3aHHbIX npetopom ¢haktoB — IN FACTUM
s CONCEPTAE.

Mpumep GopmMynbl NepBOro poga:

"Cypnbéil no faHHOMY feny nycTb 6yfeT OKTaBuil. Ecnn okaxeTcs, 4TO ce-
pebpAHbIA CTON, 0 KOTOPOM MpefbsABAeH WUCK MO KBUPUTCKOMY, TO €CTb MO LM-
BUNbHOMY NpaBy, NPUHAANEXUT UCTLY, U OTBETYUK, HECMOTPS Ha TBOW (TO ecTb
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CyAbW) NpuKas, He BO3BPATUT 3TOr0 cToNa UCTUy, Thbl, CyAbSA, NPUCYAU C OTBET-
YMKa TakKyl CymMmy, B KOTOpyl 6yaeT oueHeH cTon. Ecnm e ykasaHHOe Bbllle
He MOATBEPAMTCA, Thl, CYyAbs, OTBETUMKA ONpaBjai, To ecTb 0CBOGOAM OT OTBET-
CTBEHHOCTKN™.

Mpumep hopMynbl BTOPOro poja:

"Cypfbéit mo gaHHOMY feny nycTb 6ygeT OkTaBuii. Ecnn okaxeTtcs, 4To umc-
Tel, 3aK/OUYUN C OTBETYMKOM [OroBOpP, MO KOTOPOMY OTBETUYMK obecrneyusasn
nosly4YeHHble OT UCTUA B [OAT [eHbrn NpUHagnexasWwnM eMmy 3eMesibHbIM y4ya-
CTKOM, 4YTO y4acCTOK 3TOT COr/lacHO 0roBOpYy ocTaBasica BO BNajeHUN OTBETUU-
Ka, YTO B3ATble Y UCTLA fleHbrM He 6blNKU eMy ynnayeHbl U BOOOGLLE UCTEL, He No-
Ny4ynn yA0BNEeTBOPEHUA MO 3TOMY AOr0BOPY, MPUUYEM UCTEL, HE YMHUI HUKaKUX
npenATCTBMIA K TOMY, 4TOGbl cocTos/lacb ynnata feHer M 4To, HecMOTps Ha
TBOW, Cyfbs, NpMKas, OTBETUMK He MepefaéT UCTLY 3a/0KEHHOro yyacTka, Thl,
CyAbsA, MPUCYAN C OTBETUYMKA B MNOMb3y UCTUA TaKyl CyMMYy [ileHer, B KOTOPY!O
OyfeT OUeHeH AaHHbIA yyacTokK. Ecnm ke cka3aHHOe Bbille He MOATBEPAUTCA,
Thl, CyAbsl, OTBETUMKA OT OTBETCTBEHHOCTMW 0ocBOGOAU™.

HekoTopble npeTopckue ¢opmynbl cogepxanu ukyuio (FOR-
MULA FICTIA). lMNpeTtop nopoi npeAnucbiBan CyfAbe B WHTEHLUM
JeicTBoBaTbh TakK, KakK ecnu 6bl Kakoin-nubo (akT, He MMEBLIUIA MecTa
B LEWCTBMUTENLHOCTU, Obl1 HaNMLO UM, HaobopoT, Kak ecnu 6bl aeit-
CTBUTENbHbIWA (hakT He umen mecta. Mpumep: "Ecnu 661 ABn Arepwuii
6611 HacnegHukom JSlrouma Tuumnsa u ecnu 6bl TOrga aTo nose, 0 KOTo-
pom MAET cnop, NpuHaAnexano eMy no npasy KBMpUTOB...".

3KCTPAOPANHAPHbIN MPOLECC

dopMynApHBIN NPOLEcC, CyLLeCTBOBaBILNA B Nepuoj pecny6u-
KW, Kakoe-TO Bpemsa MpoJepxanca u B Nepuos UMNepun, HO OH Mo-
CTeNeHHO BbITECHANCS HOBOW (hopMOl mpouecca — 3KCTPaopAnHap-
HbiM (EXTRA-ORDINARIA COGNITIO). OTnnumTenbHble 4epTol
3TOro npouecca TakoBbl. B KayecTBe npefcTaBUTENs rocyAapCTBeH-
HOI BNacTu Tenepb BbICTynaeT He BbIGOPHbLI/ NPeTOp, a Ha3HaYEeHHbI
MMMepaToOpPCKMn  YMHOBHMK. [ena pewawTcs B Heo6GbIYHOM AnS
npegwecTsoBaswero nepuoga nopsgke — EXTRA ORDINEM, T0
eCTb YNHOBHUK, Ha30BEM ero cyfebHbIM MarucTpatom, paccmarpusa-
eT BC& [eno OT Hayana 40 KOHLUA M NOCTaHOBNSAET MPUrosop cam, 6e3
nepegaun ero cygbe. AByx ctaguin npouecca (IN IURE un IN IUDI-
CHO) 3pechb yKe HeT. 9TO 0AHOCTagManbHbIi, YAHOBHMYUIA MpoLecc.
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YKa3om [uoknetnaHa 294 rofa npegnucbiBanoch, 4tobbl npasuTe-
A nposuHUuMiA, npesecbl (PRAESES), pas6bupanu gena B NMOAHOM 06bE-
Me. Ecnm ke noyemy-nnbo npesecbl NOpyYvann pacCMOTPEHVE fiena Cyfb-
AM, TO OHM 0653aHbl ObINM ONATL-TAKM 32 OAUH pa3 U paccnefosatb [eno,
N pelnTb ero oKoH4YaTenbHo. Ha cyfe6Hoe pelleHue, BbIHECEHHOE HU-
XEeCTOAWMM YMHOBHUKOM, fonyckaetcd obxanosaHue (APPELLATIO)
BbILUECTOALLEMY YMHOBHUKY. TO ecTb NPOLECC MPOXOAUT B HECKONbKUX
WNHCTaHLMAX.

Ecnn geno paccmoTpen ynosHOMOYEHHbIi Ha TO Cyfibsi, ero peLleHne CTOPOHbI
MOrnn obxanosaTb npasutento nposuHumm (PRAESES PROVINCIAE). Ha pelue-
HUS NpaBUTeNss NPOBUHLMWU MOXHO Obl/1I0 XKanoBaTbCa B anennsLlMoHHOM MNopsfke
nmnepartopy. MNpasga, B V Beke MMNepaTopbl yXXe He BbIHOCUAWN efUHOMINYHbLIX pe-
LUEHW, oTcbiNas anennsyuMn K npedekTy NPeTopus WAU B KOMMUCCUIO, COCTOSIBLUYIO
13 npedekTa NPeTopus -n ABOPLOBbLIX KBECTOPOB. HO Xanobwmnk pruckosan npucyx-
AEeHMeM C Hero fBOIHOrO pasMepa B C/llydae mpourpbila uM fena. B npouecce nony-
yaeT 60/bLIOE NMPUMEHEHME MUCbMEHHOE Ha4vano, NoYeMy OH MMEHYeTCA WHOrfga -
6ennapHeim npoueccom (LIBELLI — KHUMKU, NMUCbMeHHbIE aKTbl). B BbIWECTOALLMX
MHCTaHUMAX Aeno paccmaTpuBaeTcs 6e3 yyacTus TSXYLUIMXCS, HA OCHOBaHUMN OfHUX
TONIbKO MUCbMEHHbIX AOKYMEHTOB. MpuUHUMN MYy6AUYHOCTU (MW FNacHocTU) cypneb-
HOro pasbupaTenbCTBa CYLLECTBEHHO YypesbiBaeTca. [lena paccmaTtpusaloTcsi B 3a-
KpPbITbIX noMeleHnsx (SECRETUM wnnn SECRETARIUM), Kyga foCTyn LUMPOKONA
ny6nvke 3aTpyaHéH Nmbo BOBCe HEBO3MOXeH. Mpouecc nepecTtan 6bITb 6ecnaaTHbIM,
fapoBbIM. CTOPOHbI [0/XKHbI BHOCUTL cyfebHble nownHbl (SPORTULAE) Ha no-
KpbITWe KaHLensipckux pacxofos. lMpouecc npuobpetaeT YepTbl UHKBU3ULMOHHOTO
(INQUISITIO — paccnefoBaHue), 160, B oTn4mne oT HhOPMYNIAPHOro npouecca, rae
CTOPOHbI COCTA3a/IUCb, YNHOBHUK CaM MPOU3BOAUT UCCnefoBaHne aena.

Bbi30B oTBeTuUMKa B cyf ocyuwiectnserca nytéM DENUNTIATIO, To ecTb ycT-
HbIM 3asAB/ieHMeM ucTua. B 3aAaBneHMM msnaranocb CyLLeCcTBO fena W YyKasblBancsa
CPOK SIBKU K cyfie6HOMY YUMHOBHUKY. Ecniv no npocbbe ucTua camM mMaructpart Bbl3bl-
BaeT B Cy[, OoTBeTuuka, 3170 HasbiBaeTca EVOCATIO unn DENUNTIATIO EX
AUCTORITATE. Maructpat mor nocnaTb MpoLleHWe MeCTHbIM BJacTsAM, 4TO6bI
OHM BbI3Banu oTeeTunka B cys EVOCATIO LITTERIS. 3atem cnegosana ny6nmy-
Haa EVOCATIO EDICTIS. Ecnn 0TBeTUMK OTKasblBasiCA ABUTLCA B Cyd, OH MOr
aBToOMaTUYecKy npourpaTb npowecc NM60 fe/10 MOrao 6bITb PacCMOTPEHO 3a04HO,
HeABKa Xe UCTUa npekpatiana npoecc.

MarucTtpaTsl, TO ecTb 061agaBLumne Bbicweli BnacTbio (IMPERIUM)
KOHCY/bl, MpeTopbl WUMeNuW MpaBO OpPraHM3oBbIBaTb pPa3bupaTenbCTBO
NPUCSKHBIX CyAel, pelarLmx Aeno no CyLecTBy AN KaX4oro oTaens-
Horo cnopa. Takoe npaBo MMeHoBanoch topucaukumein (IURISDICTIO).
Jio60i1 B3pOCAbIA PUMCKWIA TpaXAaHUH MOT ObiTb CyAb&A MO rpaaaH-
ckum cnopam. Cypabs, ecnm oH geiictBoBan ogumH (UNUS IUDEX),

103



OCHOBbl  PUMCKOrO  MPABA

Ha3Haya/ica NPEeTopoM WHAMBUAYANbHO ANA KaXAoro fena. Takoro cy-
Obl0, KOTOpbIA MOr pewartb fena Mo CBOOGOLHOMY YCMOTPEHMIO
(ARBITRIUM), Ha3biBanin apbutpom (ARBITER). Yalle Bcero K apbut-
paxky npuberanun B Tex criopax, Korga peyb Luia 0 Npon3BOACTBE OLIEHOK,
yCTaHOBKe MexXw, pasfene. Horga pasbmpaTensCcTso gen 66110 Konnerun-
anbHbIM. B 3aTOM cnyyae cyfbAMy CTAHOBU/IUCHL NIULLA, BHECEHHbIE B 0CO-
Bble CMCKK MB0 U3 Yncna CeHaTopos, IMB0 M3 ynucna BCafHUKOB.

Ba)keH Bonpoc 0 moAcyAHocTU. Bce fena mexay rpaxgaHamy mor-
N pasbupatbeca TONbKO FOPOACKMMM Maructpatamu Puma wam Toro ro-
pofa, B KOTOPOM /MU0 WMMENo Mpaso rpaxjaHcTBa — B 3TOM Cnydae
ynotpe6nsnca Tepmud FORUM ORIGINIS (noacyAHOCTb MO NPOMCXO-
XAeHuo). Ecnv nuuo UMeno CBOE MeCTOXWUTENbLCTBO, TO TOBOPUM O
FORUM DOMICILIUM (noacyfHocTb no MectonpebbiBaHWio). ToT
PUMCKWIA TpaXKAaHWH, KOTOPbI/A MPOXMBaJ B MPOBMHLMMW, UMEN MNpaBo
Tpe6oBaTb, YTOOLI €ro cnop 6bln NepeHecéH Ha pacCMOTPeHME ropoacKo-
ro maructpata Puma. FoBopunu Tak: "Pum — Halle o6Liee OTEYECTBO
(ROMA COMMUNIS NOSTRA PATRIA EST)". OfHako OTBETYMK,
CBUAETENb, apbuTp, CyAbs, BpEMEHHO MpebbiBaBLIve B PUMe, UMENN npa-
BO NPOCWUTL O MEpeHOoCce npoLecca Ha MECTO UX XUTeNbCTBa.

Jekuuns 10
ANUA,
[MPABOE MNMOJTOXEHWE
OTAE/NbHDBbBIX KATECOPUMN HACENEHWNHA

MoNHOMPaBHbLIA  PUMCKWIA  rpaxaHwWH 0603Havancd TepMUHOM
"NInuo" (PERSONA). TonbKo OH 6bi1 HOCKUTENIEM MpaB WU 006513aHHOCTENA.
CnocobHocTb 4neHa obuiectBa 06nafaTb npaBaMu, 6blTb CYOGBLEKTOM
rpaX4aHCKoro npasa MMEHYeTCs MpaBoCnOCOBHOCTLI0. PUMCKMe topu-
CTbl 0603Ha4YanM npaBocnocobHocTb TepMmHoM CAPUT. CnocobHocTb
Xe /Mua CBOMMM [eACTBMSAMU OCYLLECTBAATL MpUHagfiexallee emy
npaBo, CaMOCTOATENbHO PacnopsXXaTbCA CBOMMW MpaBamy HasblBaeTcA
JeecnocobHocTbo. He O6blnn  feecrnocobHbl, Hanpumep, ManoneTHue
N yMaNuWEHHbIe. VIX BONEU3BABNEHUSA HE UMENU HPUANYECKOTO 3Have-
HUS. rlpaBOCI'IOCOﬁHOCT(b — 3T0 eCTb CMOCOBGHOCTb NMLA Y4acTBOBATb
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B 060p0TE B KayecTBe YNpaBOMOYEHHON WMAM 0653aHHO CTOPOHbI, CMo-
" COGHOCTb BbICTYNaTb B KaKOW-TO OGMEHHOI CAefike B KauyecTBe TOBapo-
X035MHa Unn ToBapoBafensua. MonHas NpaBocnocofHOCTbL BKKOYana B
- cebs Tpu cTatyca UM COCTOAHMA:

A. STATUS LIBERTATIS — cocTosiHne cB060Abl. C 3TOI TOYKM 3pe-
o HWS pasnumyanuce: cBobogHble 1 padbl;

‘P.  STATUS CIVITATIS — cocTosHMe rpaxgaHcTea (pasnuyanucb
: PUMCKMWe TrpaxgaHe W Apyrve cBOOGOAHble NuuUa — NaTUHBI, Nepe-
: rPUHbI);

C. STATUS FAMILIAE — pasnuyanncb caMoCTOSTeNIbHble OTLbI Ce-
meiicte (PERSONAE SUI IURIS) n nogsnacTHele uM fuvua
(PERSONAE ALffiNI RJRIS).

lMonHonpaBHble PUMCKME TpaXK4aHe WMENW npaso BCTYM/IEHUSA B
KBupuTckuii 6pak (IUS CONUBII), obnagann MMyLLECTBEHHOW U rpax-
JaHcKoi npaBocnoco6HocTbio (IUS COMMERCII), To ecTb Morav npu-
obpeTaTtb COBCTBEHHOCTb U COBEPLUATL UMYLLECTBEHHbIE CAenKW, obpa-
WaTbCca B CyA4 ANS 3aWMTbl CBOMX~MMYLLECTBEHHbLIX WHTEPECOB, WMENM
npaBo ronoca B HapogHoMm cobpaHum (IUS SUFFRAGII), umenn npaso
Ha 3aMeLleHne rocyapcTBeHHbIX gomkHocTel (IUS HONORUM). Jlnuo
MOrno 6biTb OrpaHM4yeHO B CBOE MpaBOCMOCO6HOCTM. OrpaHuyeHne
NpPaBOCMOCOGHOCTU MMEN0 MECTO YXKe B MepBblii NMepuog UCTOpPUU pUM-
CKOFO MpaBa B OTHOLUEHUAX MEXAY MYXXEM W XKEHOW, MeXay OTLOM U
JeTbMU. U eHa 1 fieTv No CTapoMy LMBWUILHOMY MpaBy HUYEro He Mor-
Ny npuobpeTatb A48 ce6s — BCE MMYLLECTBO WKW [eHbIM, UMK npuobpe-
TEHHble, CYMTaNUCb COBCTBEHHOCTbLIO AomMoBnagbikn (PATER FAMILI-
AS). B 6onee no3gHuiA nepuog TO UAKM MHOe NULLO (CBOBOAHOE) MO0
ObITb YManeHo B rpaXaaHCKoi npaBocnocobHocTM. Takoe ymaneHue
umeHosanocb CAPITIS DEMINUTIO. OHO MOrno 6biTb MakCMMasibHbIM
— CAPITIS DEMINUTIO MAXIMA, cpegHum — CAPITIS DEMINU-
TIO MEDIAE n mnHumansHeim — CAPITIS DEMINUTIO MINIMA. B
nepBoM c/yyae pedb MAET 06 yTpaTe YeNOBEKOM CBOGOAbLI MO NPUYMHe
NNeHeHna BparoM Wan B cuny obpatleHns B pabcTBO 3a TAXKKOe MpecTyn-
neHune (SERVUS POENAE). Ninwanuck ctaTyca cBo6oabl v nuuo, Aob-
POBO/ILHO NpojasLlee cebs B pabCTBO, U XEHLLMHA, BCTYNWBLUAA B CBA3b
c pabom. Jlvua, noAgepriivecs MakCUManbHOMY OrpaHWYeHWto npaso-
CNOCOOHOCTW, yTpauMBaiM BCE JIMYHbIE W WUMYLLECTBEHHble MpaBa.
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Bo BTOpPOM C/lyuyae MU0 COXpaHsno CBo6o4y, HO yTpauuBano mnpaBa
PUMCKOFO TpaxkaaHuHa no NpudmMHe M3rHaHUs UK CCbIKU. B TpeThem —
ML yTpaunBano CBsA3b CO CBOE NPeXHel CeMbél, CoXpaHss CBOGOAY M
rPaXkaaHCcTBo.

NATUHBI. Ha Tepputopun Ntanuun, a 3aTeM 1 BHE €€, B PUMCKUX
NPOBUHUMAX, MNpOXuBana Takad YacTb Hace/leHUd, KakK MaTWuHbI
(LATINI). BHavane naTMHamu WMEHOBANUCb [ApEBHENLLNE KUTEIN
Naunyma (LATINII VETERES) u ux noToMmcTBO. [locne TOro, Kak
B | BeKe [0 H. 3., PUMCKOe TpaxaHCTBO 6blfI0 PacrnpoCcTPaHeHO Ha BCHO
WTtanuio, natMHamMu cuWTanocb HacefieHWe BHe WTAUACKUX OOBLLMH
AN gaxe NPOBUHUMIA. JlaTUHaMU ObiAM U XUTENN PUMCKUX KOMNOHWIA
(LATINII COLONIARII). Mpasoe nonoxeHue JNatuHa (LATINITAS)
npuobpeTanocb: B CUNY POXAEHWUS, MNPUCBOEHUA 3TOr0 TMOMOXKEHUS
aKTOM rOCyAapCTBEHHOW BnacTu, SOOPOBO/LHLIM NepexofoM Pumckoro
rpaxgaHnHa B paspag LATINI B uenax npuobpeteHus 3emenb, pasfja-
BaeMbIX HaCeNeHWI0 KOMOHWIA, 0CBOBOXAEHWA M3 pabcTBa rOCMOAUHOM,
NaTUHOM WUAN PUMNAHUHOM. J1aTMHbI BO Bpemsa HaxoxXjeHus B Pume mor-
NN y4yacTBOBaTb B HapofHbIx cobpaHuax (IUS SUFFRAGII), oHn obna-
fann IUS COMMERCII, a HekoTopble — IUS CONUBII. JlatuHbl cpas-
HUTENIbLHO JfIerkKo MOrnu npuobpetatb npaBa PUMCKOro rpaxiaHuHa
B CU/ly O6LLMX aKTOB PUMCKOrO rocyfapcTsa Wan B CUMY CMeLuanbHbIX
aKTOB rocyaapcTBsa.

MEPEIMPVHbI. Ha Tepputopun Puma 06MTano Hemanoe YMCN0 UHO-
cTpaHueB (PEREGRINI). OHu BCTynanu B Te UK UHble UMYLLECTBEHHbIE
OTHOLUEHUA C PUMCKUMU TPpadKAaHaMK, HO TaK Kak OHW He Mob30Ba/InNCh
MX NpaBamu, TO W BbIIN ANLLEHbI NPaBOBO 3alUThbl. [T0O3TOMY OHM UCKa-
nn cebe NOKpPoBUTeNs wan 3awuTHuUKa — naTpoHa (PATRONUS) u3
ynucna pUMCKuX rpaxkaaH. Kakoe-to BpeMA OHM XWAW MO npasBy TOro ro-
CyfapcTBa, rpaxjaHamy KOTOpPOro oHu 6blin. B 242 rogy Ao H. 3. 6bina
yupexieHa [OMKHOCTb npeTopa Mo fenam WHocTpaHues (PRAETOR
PEREGRINUS), koTopblii pa36upan crnopbl MeXay pUMASHaMuW U UHO-
CTpaHLaMu uaM Mexgy MHocTpaHuamu. Ha aToii noyse M BbipaboTanoch
Tak HasbiBaemoe 1US GENTIUM (npaso Hapogos). lMeperpuH He 6bin
pabomM, HO He 6bl1 U PUMCKUM rpaxjaHUHoM. He obnagan OH, ecTecT-
BEHHO, U MOSIUTUYECKMMM NpaBamun. XOTA MeperpuHbl He TONMbKO B 3MOXY
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pecny6ankn, HO, OTYaCTW, U BO BPEMEHA UMMEPUM MPaBOCNOCOBHOCTLIO
He o6nagany, 3KOHOMWYECKMe MPOLecChbl, NpoTeKasllne B Heppax puM-
CKO MMMepun, NpUBEIM K OTMEHe Takoro MONOXEHWS. VCTOUYHMKamu
neperpuHcTBa 6bINU: POXAEHWE OT 6paka C MeperpuHOM, NPUCYXAeHUe
CyJOM K TakoMy HakasaHuto, kak AQUAE ET IGNIS INTERDICTIO (
"NnweHve BOAbI U OTHA" — MPUMEHANOCH B Nepuos pecnybavku), npu-
CYX[EHMNe K BbICbINKe (MPUMEHANOCL B Mepuog umnepun). MeperpuHsl
MOT/IN CTAaHOBUTLCA PUMCKUMU TpakaaHamwn: B CUY 3aKOHa, B Harpagy
3a yCnyru, oKasaHHble rocyAapCcTBy, B CU/ly CreLnasbHOro akta BnacTu.

PABbl. O6paTumca Terepb K MpPaBOBOMY MOM0XEHUIO pabos.
PabcTBo B CBOEM pasBUTUM NPOLLIO [Be CTaguu: natpuapxanbHoe
pabcTBO M aHTUYHOE PabCTBO. XapaKTepHbIMU YepTamy narpuapxasibHo-
ro pabcrsa ABNSETCA TO, YTO pabbl B 3TO BPEMSA HE MHOMOYUCNEHHbI. OHK
TPyAATCA B OCHOBHOM B AOMallHEM XO03MACTBe-rocnoguHa u ABAsloTCA
Kak Obl HM3WWMK yneHamu cembn (FAMILIA). B 3emnegenuu npume-
HANCA rNaBHbIM 06pa3oM Tpyn cBO6OAHBLIX. YncneHHOCTbL paboB He Mor-
na 6bITb 0COGEHHO 3HAYMTE/ILHON B CBA3W C HEBGOMbLUMMK 3eMeNbHbIMU
Hagenamu pumMnsH. B pemecne Tpys paboB Takxe He vMen 60MbLIOTO
pacnpocTpaHeHus.

OCHOBHbIM WCTOYHMKOM pabcTBa ABNANachL BOWHa. Pabamu cTaHo-
BUANCb BOEHHOMMEHHblE, HEPeAKO [faXe uNeHbl POACTBEHHbIX Pumy
NaTUHCKMX MneMéH. BTOpbIM WUCTOYHMKOM pabcTBa Oblna [L0NroBas
Kabana. Pabamu cTaHoOBUIMCL CBOBGOAHbIE paHee rpaxjaHe, cTaBlUue
HeonnaTHbIMU AO/KHMKaMU. HesHaunTenbHYH pofb B MepBbll Nepuog
pasBUTUA PMMCKOr0 MnpaBa Mrpan Takoi MCTOUYHMK pabCTBa, Kak poxae-
HWe OT pabbliHW. Kpome TOro, HEKOTOPbIX CBOGOAHLIX ObpalLanv
B pabCTBO 3a MpecTynneHuns. ITo ObIN0 YrofioBHoe pabcTeo. Pabos npu-
obpeTanu v 3a AeHbru, TO ecTb NyTéM Kynnu-npofaxu. Kak obuias TeH-
JeHUmMs, JO/MKHO BbITb OTMEYEHO MOCTENEHHOE YBENMYeHMe yucna pabos.
Pa3BuBaeTca Toproens pabamu. B cepeamHe IV Beka fio H. 3. Obl yCTa-
HOBJ/IEH Ha/or Ha OTNyck paboB Ha BoMO. M0 cBUAETeNsCTBY TuTa
Nnsua, koHcyn Helk Mannwnii B narepe nog CyTpueM HebblBanbiM CMo-
coboM npoBen B TPUBYTHLIX KOMULMAX 3aKOH 06 ynnate 5% KaxabiMm,
KOro OTMyCKatT Ha BOJIIO.
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3aBoeBaTenbHble BOMHBI 11l Beka 40 H. 3., B nepByto o4vepedb MyHu-
yeckme U MakefOHCKMe, 03HAMEHOBaNUCh PE3KUM YBENIMYEHUEM KOJIMYe-
cTBa paboB, TPyA KOTOPbIX CTAHOBUTCA MPSMO OCHOBOM MPOW3BOACTBA.
PabcTBO NepexoAuT B HOBYHO (ha3y — CTAHOBUTLCA aHTU4YHbLIM. B oTiu-
ume oT peumn, rae pabbl UCNONb30BANUCHL FNaBHbIM 06pa3oM B MacTep-
CKUX, B Pume pabckuii Tpyq He Hawén LWKMPOKOrO NPUMEHEHMS B Mpo-
MbIWNEHHOCTN. Tak Kak WTanua 6blna cTpaHoil arpapHoid, pabbl
TPYAUAUCH 34eCb MPEMMYLLECTBEHHO B Ka4eCTBe CE/IbCKOXO03ANCTBEHHbIX
paboumx. Bnarogaps BCE 6Gofiee yBenMuyMBaloLeMycs MPUTOKY pabos,
pabckuid Tpypn CTaHOBUTCA OYeHb fAelwésbiM. Co3faslwascs B Cuumaum
rpomagHas xnebHaa tabpuka Obl1a LEeIMKOM OCHOBaHa Ha pabckom Tpy-
Je. Pabbl MMeloTCs Tenepb B KaXAOM KPYyNHOM WMeHWW. OHWM ucumcns-
HOTCA COTHAMU U Tbicavyamn. Hapsagy ¢ pabamu, paboTaloWwmymMm Ha nniaH-
Tauusx, nossnsloTca pabbl fomallHue, O0O6CNyXMBallme rocnoj —
yensdb, TO ecTb HENPOWU3BOAUTESIbHbIE Macchl paboB. 3hecb UX 3HAuYM-
TeNnbHO 6onblue, Yem B AdmHax. Kaxpablii pabosnagenew, nmeet pabos B
JAoMallHeM xosqaiicTee. B Pume Hepefko MOXHO 6blno Habnwogath, Kak
pabbl, BOCEMb YerioBeK, HECYT Ha HOCWJIKaX CBOEro rocrnofuHa, a AeBss-
ThliA pab — HOMEHKIAaTOop, Ha3blBaeT rOCMOANHY MMEeHa BCTPEUHbIX, YTO-
Obl TOT MOT C HUMM 30pOBaTLCA. BO BTOPOM Beke [0 H. 3. pabbl UCMOSb-
3yl0TCS [aXe B KayeCTBe MeNIKUX rOoCYyAapCTBEHHbIX CYXalLWX, OLHUM
C/TOBOM, OHM NMPOHUKAIOT BO BCE MOPbl XO3ANCTBEHHON W WUHOW AeATenb-
HOCTW rocyjapcrsa.

B TakoM MCTOYHUKE, KaK CouMHeHne paboBnagenbua Il Beka KatoHa Crtaplue-
ro (234-149) "O semnegenun (DE AGRICULTURA)™ cogepXuTcsi Noy4veHue 3emse-
BNnajenblam, Kak BeCTU CelbCKOe X035MCTBO. [alTcs COBETbl, OTHOCALLMECA K [O-
MallHeMmy 6bITy, cnocobam 3KcnayaTauum pabckoro Tpyga. KaToH coBeTyeT
3aBOfUTb MMeHMe Mob6aAMmKe K MOPI0 UM K peKe, 4Tobbl nerye 6b110 cObiBaTb Mpo-
AYKLMIO CBOEro xossiictea. B umeHun cnefyeT KynbTUBMPOBaThb FNaBHbIM 06pasom
BMHOIpaj v O/IMBKY, TO eCTb TEXHNYECKUE KyNbTypbl. Xne6 3aHMMaeT B 3TOM X03sii-
cTBa CKpPOMHOe MecTo. OH ceeTcs B pasmepax, fOCTaTOYHbIX 418 paboB UMeHUs, U
npojaéTcs TONbKO B TOM C/y4yae, eciv oCTaéTcs U3nuLeK, YTobbl HWUYEro He npona-
aano gapom. CyTb noydeHuii TakoBa: "'Mokynali Kak MOXXHO MeHbLUe; MpojaBai Kak
MOXHO 6onbLue™. "[omoBnagblke crefyeT ObITb NPOAABLOM, & HE MOKYMLUKOM, —
yKasbiBaeT OH. — WMeHue criegyeT obpabaTbiBaTb C MNOMOLLbI paboB, npyu ux
NOKYMNKe MPOSAB/IATL OCTOPOXHOCTb, CTapascb KynuTb KX 340poBbiMKU™. Hapgo cne-
OUTb, UTOObl OHW HMKOrAa He NpebblBasiM B MpasgHOCTM, HO Bcerga paboTtanu. Pab
JO/MKeH paboTaTb unm cnatb — nonaraetT KatoH. — Hafo Bcerga 3Hatb 06pas Mmbic-
neii paba. MoCTOSIHHbIE 3aHATUSI paboB KaKMMU-IMGO Ae/IOM MOMOratT OTKAOHUTb
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MX OT MPECTYNAeHNA U Kpshkn. Ecnm pab 60MeH, TO cnefyeT YMeHbLWNTL eMy MopLumio
nuwm. CocTapuBLIMXcA MAM 60ne3HeHHbIX paboB Hafo npofasBaTb, Hapsdy co CTa-
pbIMM MOBO3KaMu WAW HeroAHbIM Xene3oMm. Ha Bpems ybopku ypoxas KaToH coBe-
TYeT HaHUMaTb AONO/THUTENBHO WA 6e33eMesiIbHbIX 6anaKOB, nnn MenkKnx KpecTb-
AH cocefen.

UTo KacaeTcs HOpUAMYECKOro MoMoXeHUs pabos, OHW BCerga cunta-
nuce Belwamm — SERVI RES SUNT, 10 ecTb pabbl CyTb Belwu. 10T
MPVHLMA PUMCKOrO MpaBa MMeN CUY YXXe B ApeBHelwWwunii nepnog, XoTs
TOrfa OH, MOXET, U He AOCTaTOYHO CO3HABANCA, WU He Obln, BEPOATHO,
chopMynMpoBaH C TakKoi YETKOCTbO, KaK B MEpMoj AeiicTBUA NpeTop-
CKOro npaea. Pab He cuuTanca cy6beKToM npaea. OH 6bl1 ero 06bEKTOM
— SERVI PRO NULLIS HABENTUR (He npwusHatoTca nuuamu). lMo-
3TOMY OHW He MOF/IMN CNYXWUTb B apMUU W He NnaTuau Hanora. Pab He
MMen npasa Ha co3gaHue cembu. Ecnn cBouMu geicTBusMmn pab HaHoCUA
ywep6 TpeTbMM nuuam, To rocnofuH Mor BblAaTb ero noTepresLllemMy, B
nopsAgke Tak HasbiBaeMoro HoksansHoro mcka, ACTIONES NOXALES
(uckm o Bo3MeLleHUM yulep6a). Ho, TeM cambIM, FOCMOAMH Kak Obl orpa-
HWYMBan npefenbl ¥ pasmepbl COGCTBEHHOW OTBETCTBEHHOCTW 3a AeiCT-
BUS paba. ocnoamH 6bin BnpaBe HakasbiBaTb paba, BNNOTb A0 NULLIEHUS
Xun3Hn — IUS VITAE AC NECIS. YTto KacaeTca UMYLLECTBEHHOIO Mo-
NOXeHUA paba, TO BCAKAA Belllb, HAXOAMBLLAACA B ero obnajaHuu, cuurta-
nacb npuHagnexalleii rocnoguHy. Hepegko rocnogvH npegocTasasn
paby HebO/bLUIOW 3eMebHbIA Y4acTOK, CKOT UAN MacTePCKYo, faxe Apy-
rmx pabos, NOA YCNOBMEM YynnaTbl paboMm Kakoro-to o6bpoka. Takoe
MUMYLLECTBO, BBEPEHHOE rOCMOAUHOM paby, WMEHOBANOCh MeKynem
(PECULIUM). FocnogmH Mor B 060/ MOMeHT 0To6paTh nekynumii. Ans
TOro, 4To6bLl YNnaTuth 06POK, pab Ao/mKeH 6bln YTO-TO MpojaBaTb CO
CBOEro y4yactka. [103ToMy puMCKOe NpaBoO HauWHaeT Npu3HaBaTb 3a Aeit-
CTBUAMU paba W3BECTHYIO HOPUAMYECKYHO culy. Pabbl HepeiKo cosepLua-
NN CAeNKM B KayecTBe CyfoBOAMTENe U KanuTaHoB. KOHEYHO, BbIroAbl
OT TakuX CAeNoK nosy4yan rocnofuH pabda. Y6bITOK TakxKe NoXunca Ha
rocrnogvHa. Ctanu gonyckaTb faxke Ucku pabos K rocrnogam (ACTIO DE
PECULIO), B npefenax CTOMMOCTU Nekynusa. ocyfapCTBeHHble e pa-
Obl MONYYMIN NPaBO pacnopsXaTbCA N0 3aBeLaHni0 MO0BUHON Npesoc-
TaB/IEHHOT0 UM MeKyNus.

MonoxeHue paboB BO BCe BPeMeHa PUMCKON UCTOPUU ObINO TAXKE-
NbIM. HeyauBMTENbHO NO3TOMY, YTO pabbl OKasbliBaAW COMPOTMBAEHME
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CBOMM roCnofam crnepsa B CKPbITbIX popmax, NyTEM MNOPYM U JIOMKU
opyauii Tpyga, a 3aTeMm nyTéMm noberoB, YOMIICTB CBOMX XO035€B U JaXe
BOOPYXXEHHbIX BOCCTaHWA, KOTOpPble CypoBO MOAaBNAAUCb. HekoTopble
3aKOHbl N CEHaTYCKOHCY/IbTbl HOCU/IN SIBHO TEPPOPUCTUYECKUIA XapaKTep.
Ewé Bo BpemeHa pecny6MKn Bbin NPUHAT 3aKOH, N0 KOTOPOMY, B Cllyyae
ybuiicTBa rocnoguHa, Bce pabbl, HaxoguBlIMecs B [OMe, NMpuUroBapusa-
NINCb K CMePTHOW KasHW. B 10 rogy H. 3. ceHaT MOATBEpPAW 3TOT 3aKOH.
Mo3gHee OPUCT YNbMMaH Tak KOMMEHTUPOBAN AaHHOe MNOCTaHOBMEHWE
ceHaTa: "TakK Kak He MOXeT ObiTb B 6€30MacHOCTM HW OAWH [OM, ecnu
pabbl Mof CTPaxoM CMepTW He OYAyT BbIHYX[EHbl OXpaHsATb rocrnof oT
OMacHOCTW, YTPOXatoLeid UX XMU3HM KaK CO CTOPOHbI JOMALUHUX, TaK u
CO CTOPOHbI NMOCTOPOHHMX, TO BBELEHbI OblN CEHATCKUE MOCTaHOBNEHMUS
0 npefaHny KasHW paboB yOUTLIX FOCMoA™.

B nepeom Beke M. 3. (M0 04HUM AaHHbIM B 54 rogy, no Apyrum B 61 rogy) Hekwuii
pab yéun ceoero rocnognmHa — npegekta (rpagoHayanbHuka) ropoga Puma, Mepa-
Hus CekyHpa. [opoficKue HU3blI MpUWIN B BO3OYXAeHMe. OHM XOTenu 3alnTuTb
60/1bLLIOE YMCNO HEBUMHHBIX Nt0feN, KOTOPbIM Fpo3nia CMepTHas KasHb. [leno gono
[0 ceHaTa, B KOTOPOM TaKXe pas3faBaiucb OTAe/lbHble rosioca MPOTUB CMEPTHOW
KasHu. OfHaKo 60MbLMHCTBO Noajepano ceHatopa Mas Kaccus, KoTopblili B CBOeW
npocTpaHHOW peun, c TpeboBaHMeM Ka3HW Bcex pabos, rosopun: “‘Hawm npegku oT-
HOCU/IUCb HeAOBEpPUUBO K pabam fjaxke B Te BpeMeHa, Korja poXAEéHHbIA B foMe UK
MMEHUMN CBOEro rocrnofuHa pab, c camoro cBOero nosiB/IeHNs Ha CBeT, NpUyvasncs -
6UTb ero, HO Tenepb, KOrja y Hac B KayecTBe paboB MOSIBUIUCH Lefble NnaemeHa, u3
KOTOPbIX KaXAbl/i MMeeT cBOM 0cobble 06bl4an M CBOMX 6OroB, a HEKOTOPbIE COBCEM
He 3HAIOT UX, HAYEM Y)XKe KPOMe cTpaxa He yfepXullb cbpofa B NMOBUHOBEHUN. Bbl-
N0 KasHeHo 400 pa6os. CeHaTCKUM rnocTaHOBNeHWeM 57 roga onpefensnocb, 4to, B
cny4yae ybuiicTBa rocnoAvHa, KasHu nognexar u Te pabbl, KOTOpble MO 3aBeLlaHuio
[OJDKHbBI 661N NONYYUTL CBOGOLY.

Bcé e, 06Wlas TEHAEHUMS 3aKntoyanacb B YCTaHOBMEHUW CPaBHU-
TeNbHO TEPMMMOro OTHOWEHMA K pabam. B mepvog vmnepun Habntoga-
eTcs 6ofiee aKTUBHOE BMELUATENbCTBO FOCYAApCTBa B OTHOLUEHWSI MEXAY
rocnogamu u pabamu. HeKoTopble MMMEpaTOPCKMe 3aKOHbI B KaKOW-TO
Mepe CMArvaau JMYHoe NoNoXeHUe pabos.

Mmnepatop KnaBguii (41-54) nocTaHOBWU/, YTO €C/IM FTOCMOAMH BbIGPOCUT CBOUX
60/1bHbIX paboB Ha OCTPOB 3cKynana, TO Takue pabbl CTAHOBATCA CBO6GOAHLIMU.
CornacHo ero e ykasy, youiictBo 6onbHOro paba crefyeT paccMaTpuMBaTh Kak
npecTynsieHne. HekoTopbIMW 3aKoOHamMu MpefnuUCbIBanocb, 4YTO pelleHWe Bonpoca
0 TOM, MOANEXWUT 1 pab CMepTHOM KasHW, BXOAUT He B KOMMETEHL MO ero rocnoju-
Ha, a B KOMMNETEHUWI OpraHoB rocyfapCcTBeHHOW BnacTu. 3akoH [leTpoHus
61 roga H. 3. ycTaHOBW/, 4YTO rocnoga Mo CBOEMY YCMOTPEHUIO He MOryT oTjaBaTb
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paboB B rnagvMatopbl Ha CpakeHue C JUKUMU 3BepAMU. DTOT BUJ HaKasaHUsA Mor
HanaraTb TONbKO Cyj MO ano6e rocrnoguHa. WM3BecTeH cny4aid, Korga no ykasy
AfpnaHa ofjHa XeHLWMHa 6blna oThpaBfeHa B CCbIIKY 3a XKeCTOKOe 00X0XAeHue
c pabamu. PeckpunT AHTOHMHa Mus 159 r. npegnucbiBan, 4YTobbl rocnognHa, pab
KOTOPOro crnacasncs OT NnpecnefjoBaHNs CBOEro X03siMHA B Xpame UAW y cTatym umne-
paTopa, npeTtop AM60 HamMeCTHUK MPOBUHLMKW, Ha OCHOBE Xanobbl paba, 3acTtasun
npogatb paba gpyromy xossiuHy. B cnyuae 6ecnpuumnHHoro yéuiictea (SINE CAUSA)
rocnofMHoM cBoero paba, OH NofBeprancs Yron0BHOW OTBETCTBEHHOCTW, Kak 3a
yb6uMIACTBO UyXXoro paba. Ho Beab 3a y6MIACTBO 4yXoro pa6a rocrnofuH oTBeYas, Kak
3a NoBpex/eHue Yyxoli Bewm. Ecnm e oH y6bET cO6CTBEHHOr0 paba, To KTO Mpeab-
ABUT K HeMY UCK? W nepef kem oH 6ygeT oTBeyaTb? [anblue Nowén B 3TOM OTHOLLe-
HUM KOHCTaHTWH, KOTOPbIA 3aKoHoM 319 roga npupaBHMBaN y6umiicTBO paba K Yesno-
BEeKOY6UIcTBY: "ECnM rocnofuH noaBeprHeT paba 6uueBaHWio posramu, WAn
naeTbMU, WAN 3aKOYUT €ro B OKOBbl, — Ff1acui 3aKoH, — eMy He MOXeT 6bITb
npesbsBNeHO 06BMHEHVE B yOMiicTBe paba, OAHAKO OH He JO/KeH MO0/b30BaThCs
CBOMM MPaBOM HEYMEPEHHO, OH A0/KeH OblTb NPU3HAH BUHOBHbLIM B YOUIICTBE, ecnu
OH MO0 CBeii Bone YObET paba yaapom AyOGUHKW, UAN KaMHEM, WIN HECOMHEHHO Mpu-
UYMHSIET eMY CMePTE/IbHYIO paHy OPY>XVMEM WM NPUKaXeT NOBECUTb ero B MeTne, 1w,
0T/AaB YXaCHbIli NprKas, NopyynuT cOPOCUTbL C BbICOTbI, U OTPABUT, MW Pa3opBET
ero Teno Ny6MYHbIMK NbITKaMK, Korga KortTu JUKUX 3Bepeii paccekaloT 60Ka, nnu
NMOAHECEHHbIW OFOHb CXMWraeT YneHbl™.

OfHaKo, TPYAHO CKasaTb, Kak BCE 3TW 3aKOHbI, camu no cebe 6aro-
MPUATHbIE ANs paba, NPUMEHSINCH HA MPaKTYKe.

BONIbHOOTNYLWEHHWKW (LIBERTINI). OTnyLieHHble CBOUMMU
rocnojamn Ha Bofto pabbl MMeHosanuch LIBERTINI — BonbHooTny-
WeHHMKamn. COBOKYMHOCTb TaKUX IUL, MOXHO CYMTaTb OCO6bIM COC/O-
BYEM. B ApeBHeiLIMiA nepuof He CyLlecTBOBasO KakUX-1nbo orpaHmue-
HWi1 B fene ocBoboXaeHns paboB. Ho B nepuof no3gHeli pecnyb6amku v
paHHeli MMNepuM, KOrga 4YMCNeHHOCTb paboB 3aMeTHO YMeHbLUaeTcs,
YCUNMBAETCSH KOHTPO/b rocyAapcTaa B 3TON 06nacTy.

3akoHOM 3usA CeHums 4 roja H. 3. TOCMOAWH, He JOCTUrLLIWIA ABa-
Juartun net, 6bla BNpase 0CBOGOAUTL CBOMX PaboB TOJIbKO NPU HaIMyum
[O/DKHbIX OCHOBaHWIA. 3TO [0Ka3blBanoch nepes ocoboii komuccuein (DE
CAUSIS LIBERALIBUS). Ecnu paby He ucnonHunocs 30 neT, To Tpe-
60BanoCb paspeLleHns ToW XXe KOMUCCMU. 3aKOH 00bSABNAN HeAeicTBu-
TeflbHbIM OTNYLIEHWE Ha BOMO, CAenaHHoe BO Bpef Kpegutopam (IN
FRAUDEM CREDITORUM) B npefBUAEHUN HECOCTOATE/IbHOCTU OT-
MycKaroLero Ha Bonto. Pabbl, HakasaHHble MO cygy 3a 6onee TsXEnble
NPecTynseHns, B Cryyae WX MNOCNeLYIOWEro ocBOO0OXAeHWs, CTaHOBU-
nuce PEREGRINI DEDITICII u Bbicenanucs n3 Puma. CnegosartesibHo,
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CBOGOAHBIMUA FpaXKaaHaMii OHW He Aenanuchb. 3aKOHOM 3amnpeLyancch OT-
MycKaTb MO 3aBeLjaHNt0 BCeX paGoB.

Ecnun y rocnognHa 6b1010 Tpoe paboB, TO MOXHO 6bI110 OTNYCTUTL ABYX; MPU KO-

nnyectse pabos oT 4 4o 10 f03BONANOCH OTANYCTUTHL MOMOBUHY; Npu yucne oT 10 go
30 paspewanocb OTNYCTUTbL TpeTb pabos; npu uucne 30-100 gonyckanocb oTnyLie-
Hue YyeTBepTun pabos; npu 100-500 — NATY YacTb. HO HM B KOem c/yyae He paspe-
wanocb oTNYCTUTbL 60nee 100 pabos..

a)

b)

imenuch cneytouie (hopmMbl OTNYLLEHNS HA BOMO PaGoB:

MANUMISSIO VINDICTA wan OTMyLWEHMEe C WCMO/b30BaHNEM
cypebHoin npoueaypbl. KTo-n11b0, valle BCero AMKTOP, BbICTyna.-
wui B ponn  "sawuTHMka  csobogbl"  (ASSERTOR IN
LIBERTATEM), o6bsBnseT nepes nNpetopom, 4to pab cBobofeH K
HanaraeT Ha Hero VINDICTA. Mocne aToro rocnofuH paba 3asBns-
€T, YTO OH corfiaceH OTMYCTUTb ero Ha BOMH, W, B CBOH 04Yepefb,
HanaraeT BUHAMKTY. TIpeTop >e NOATBepXJaeT pelueHWe cobCeT-
BeHHMKa paba. Tak KaKk B [aHHOM cfiyyae npuMmeHsnacb cyfebHas
(hopma, TO MOXHO roBopuTb 06 oTnyweHun no crnocoby IN IURE
CESSIO, T0 ecTb NyTéM MHUMOro cyfebHOro crnopa.

MANUMISSIO CENSU. OtnyuieHne COBepLUIaNOCL Ha OCHOBE 3a-
HeceHuA LeH30pom paba B CNMCOK rpaxgaH. Mpu atom pab 3aasnsn,
YTO OH ABMAETCA PUMCKMM rpaxgaHWHOM, fMLOM "cBoero npasa”
(CIVIS ROMANUS SUI IURIS). 3aHeceHWe B CNUCKU Aenanoch,
pasymeeTcs, C COrfiacua rocroguHa.

MANUMISSIO TESTAMENTO. OtnylleHne no 3aBeliaHuio. 3a-
BellaTe/lb MOr MPAMO yKa3aTb B 3aBeLlaHuK, YTO MOCNe ero CMepTu
pab nosny4vaeTt cBobody, NMO0 BO3NOXKUTL 006A3aHHOCTb OTNYLLEHNA
Ha CBOEro HacnefHuka," TO ecTb B Mopsgke Quaemkommucca
(FTDEICOMMISSARIA LIBERTAS). B nepeom cny4yae Hacnefo-
faTenb, BepoATHO, nucan, 4yto "STICHUS SERVUS MEUS LIBER
ESTO", 1o ecTb "Moi1 pab CTux, ga 6yaeTt cBo6ogHbIM". Bo BTOpOM
C/lyyae HacnefHVWK cCOBepllan B OTHOLEHWM paba akT OTnyLleHus
nytém VINDICTA unun CENSU.

OTnyLueHne Ha BOJKO 6€3 yKa3aHHbIX Bbllle GOpPM UAK C UX Hapy-

LUEHNEM CYUTaASIOCb HEAEIZCTBMTEHbeIM.
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Bbinn 1 apyrue, y)Xe He (hopMasbHble, cnocobbl OTMyLieHUS paboB
Ha BOJIO:

a) 00bsABNEHUE B KPYry Apy3ei;

b) o6basneHune B nucomMe K paby (PER EPISTOLAM);

C) ycaXuBaHWe rocrnoguHom paba 3a cTon psgom c coboir (PER
MENSAM);

MOXHO OTMETUTH eLg, 4To yKazom 380 roga H. 3. noay4van ceobopy
pab, BblgaBLUNIA Ae3epTUPOBABLLErO COMaaTa.

B npuHUuNe BONbHOOTNYLWEHHNK HEC psg 0653aHHOCTE B OTHOLLUEHUWU CBOEro
ObIBLUEr0 rocnoAnHa. MpeXHuidi rocnofnH cTaHoOBUACA NaTPOHOM. A 6biBLIMI pab —
KnneHToM. O6A3aHHOCTU KNMeHTa Bbipaxanucb B cnosax OBSEQUIUM (nouTeHue)
n OFFICIUM unn OPERAE (nu4yHble ycnyru). Kpome TOro, K/MeHT 6bl 0653aH
nomoraTb mMaTepy natpoHa MaTepuasbHo. [ToUTeHUe Bblpaxasnocb B TOM, YTO ec/in y
naTpoHa W ero feTeid He 6blN0 CpPeACcTB CYLLECTBOBAHWUSA, TO BOJIbHOOTMYLEHHUK
[O0/DKeH 6bln faBaTb eMy Takue CpeAcTBa. BOMbHOOTNYLWEHHUK He MOr NpegbsaBAsATh
K CBOeMy ObIBLUEMY rOCMOAUHY WCKOB, KOTOPbIMW Obl HaHOCWU/ICA YPOH A06poMY
MMEHW U YeCcTWU naTpoHa. He TOMbKO caM NaTpoH, HO U ero AeTu UMenu npaBo Ha Te
WU UHbIE YCNYTU CO CTOPOHbLI BO/ILHOOTNYLEHHMKA. MaTpoH nmen npaso foMallHe-
ro cyfa Haf KnvmeHtoM. OH uUMen nNpaso HacfefoBaTb MO 3aKOHY MOC/e OTMYLUEeHHU-
Ka, He 0CTaBMBLLET0 HUCXOAALLMX W YMepLUero 6e3 3aBeLlaHuns.

B cBo0 o4vepefb, NaTPOH 0653aH 6bl1 NOMOraTbh KANEHTY B HYyXfe.

MaTpoH yTpaumBasn CBOW MpaBa, ecM OH OTKasblBajl BO/IbHOOTMNYLEHHUKY B
aluMeHTax; BO3byAW MPOTWUB MocfiefHero cyfe6Hoe 06BUHEHME, FPO3MBLLEE CMePT-
HOW KasHblo; MbITaNCA Ha BO3ME3AHbIX Hayanax nepejatb 4pPYroMy nuuy cBoé npaso
Ha ycnyru.

W BCE e B KOHEYHOM cuéTe NMBEPTUHBI bl OrpaHuyeHbl B cepe
4acTHOro M My6/AMYHOrO MpaB: OHW He CAYXW/W B BOWCKe; B | Beke H. 3.
oHn yTpatunu IUS SUFFRAGII; oHM He umMenn npasa 6biTb BK/KOYae-
MbIMU B COCTaB CeHaTa.

Ho B mepvog UMNepun BOMbHOOTMYLLEHHWKA MOFAIN MONYYNTb MON-
HYIO MOJIMTUYECKYHD MPaBOCMOCOBHOCTL MO CMELManbHOMY MOCTaHOB/e-
HUIO MMnepaTopa. OAHOBPEMEHHO OHM MOMYYasu MOMHYIO MPaBoOCnoco6-

HOCTb M B C(pepe YaCTHOro npasa.

ViMnepatop mMopoit Harpaxpgan BO/bHOOTMYLEHHWKOB 30/10TbIM MEPCTHEM
(konbuom). OTcioga — IUS AUREUM — npaBo KofbLa. Takue OTNYLeHHUKU npu
XXU3HW CTAHOBWU/INUCb NOJIHOCTBIO HE3aBUCUMbIMU OT CBOMX ObIBLUMX FOCMOA.

KO/IOHbI (COLONI). M3yyas npaBo nepuoja pUMCKON MMMepmu,
Mbl BCTPEYaEMCS CO CMI0XHOI Npo6/emMoil Tak Ha3biBaeMOro "kKonoHara".
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Bonpoc o topuanyeckoin NMpupoae AaHHOTrO WHCTWUTYTA CrefyeT peluaThb,
MCXOAA U3 COoLMaibHO-3KOHOMMWYECKOW 06CTaHOBKM TOro nepuoga. [lo-
CTENeHHO OTAeNbHble MPOBUHLMM HayMHal0 MpuobpeTaTb 3KOHOMUYe-
CKYK CaMOCTOSATENbHOCTb, XWTb CBOE/ COOGCTBEHHOW XXM3HbH. DKOHO-
MWYECKOe >Ke TrOCMOACTBO PuMa MpekpalwiaeTcs yxxe €O BTOPOW
nonoBuHbl | Beka H. 3. K 3TOMy BpeMeHM X034/CTBO, OCHOBaHHOE Ha
pabckom Tpyfe, HaumHaeT ceba MKMBaTb. PabCTBO He JaéT npeanockl-
NOK A1 MHTEHCUBHOTO TpyAa, M6o pab He 3aMHTEpecoBaH B pesy/ibTaTax
cBOei paboTbl. Mo3TOMy 0O6LUMPHbLIE X035ACTBA — NMaTU(yHAUN — ApO-
6ATCA Ha MenKue yyacTkm — "napuennbl”, Ha KOTopble 1 caxaloT pabos.

WTaK, pab CTaHOBMTCS CaMOCTOSTENbHLIM MPOW3BOAMTENEM, a pab-
CTBO B LIE/IOM MEPEXOAUT B KaKyH-TO HOBYH CBOH cTaauio. C apyroii
CTOPOHbI, M MeNKNe KPecTbsiHe MOHMXKAOTCS B CBOEM COLMaNbHO-
3KOHOMMYECKOM YpoBHE. OHUM TaKXe MPUKPEnnsioTcs K 3emne. Ha aTux
ABYX KOPHSX U CO3[aéTCs KOMOHAT, TO €CTb TaKOii opUANYECKUIA NHCTU-
TYT, NPV KOTOPOM HEMOCPEACTBEHHbIV MPOM3BOAMTENL MPUKPENNseTcs K
3emne. KonoH 06si3aH BHOCMTb 3eM/IeBNafenblly OnpeaenéHHbIi 06poK
WnK noaathb.

KonoHaTHble OTHOLIEHMA 3apOAWNCL W pa3BUBaNUCL, NPexjie BCe-
ro, B OGLUMPHBIX UMEHWAX, NPUHALNEXABLUMX UMMEPaTopaM, Ha KOTOPbIX
obpabaTbiBanMCb NaWHW W BUHOTPAAHUKW. OTU UMEHWUA Ha3blBa/IUCh
canbTycamu (SALTUS).

WmnepaTopckumMmn canbTycamn Befaio ChneumanbHOe LeHTpasbHoe
yupexgeHue. OTHOLIEHNA MeXAy KOMoHaMK, paboTaBlLIMMK B canbTycax,
N COOGCTBEHHWKAMMW MOCNEAHUX PErnamMeHTUpPOBaIUCL CreuuanbHbIMU
yctaBamy (LEX SALTUS PERPETUA FORMA). B 3tux ycraBax
onpefensnncb MOBMHHOCTU KOJIOHOB, Kak MpaBwuio, BecbMa 06pemeHu-
TeNbHble. O6Laa MHNUSA B PasBUTUMN KOMOHATHbLIX OTHOLUEHWIA COCTOsNa B
YCUNEHWUMN 3KCNAyaTaummn, a 3HauuT B YXYALWEHUU SIMYHOTO U UMYLLECT-
BEHHOI0 NOMOXEHWNA KOJIOHOB.

B canbTycaX, pacnofioXKeHHbIX Ha TeppuTOpUKM PUMCKOIA Adpukn,
KO/OHbI apeHoBaNu 3eM/0 OT YeTBEPTON A0 TPeTbell 0N ypoxas, Ha-
npuMep: TPeTbeil YacTW NWEHULbI U AYMEHS; TPETbEA YacTu COBPaHHbIX
ONMBOK; YETBEPTO YacT ropoxa; OMpeAenéHHOro KonmyecTBa Méaa
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C KaXforo ynbs. KpoMme HaTypanbHbIX B3HOCOB, KOMOHbI MaTWAM Tak-
K€ U JeHeXHble, FMaBHbLIM 06pa3oM, CO cKoTa. MomuWmo 3Toro, Kono-
Hbl 0653aHbl Gbl/IM B TEYEHWE TOAa TPUXKAbI 0TpPa6aTbiBaTh B CAMOM MMe-
HUM MO ABa AHS.

Co6CcTBEHHMKOM BypyHUTaHCKOro casibTyca B AdpuKe 6bI1 MMNepaTop, HO Haf
KO/I0OHaMU BO3BbIWAAUCL W MNpPaBUTENIM MPOBUMHLMIA — MNpPOKypaTopbl, KOTOPbIM
npuHagnexana B OTHOLIEHWN KOMOHOB cyAe6HO-monuuelickasd BnacTb. OHU Morau
HaKasblBaTb KO/IOHOB, BM/0Tb 40 CMEPTHOI KasHW. HemocpeACTBEHHO Xe YNpaBnsano
BypyHUTaHCKMM canbTycOM YacTHOe NULOo, Hekuit Annuii Makcum, UMeHyeMmblii
KOHAYKTOpOM. OH npuobpén apeHAHble nNpaBa Ha OCHOBE MPOBeJeHHOro MpPoKyparto-
poM ayKuuoHa. OTOT KOHAYKTOP Hapyllan npejgnucaHus umnepatopa AfjpuaHa o
TOM, YTO KOHAYKTOpP He A0/KeH Tpe6oBaTb OT KOMIOHOB 065A3aTenbHON paboTbl CBEPX
wecTu AHel B rogy. OH BCAYECKMU YTeCHAN KO/IOHOB, YBe/NWYMBANA WM NOCTaBKKU pabo-
yero ckoTa. B xxanobe Ha nma umnepatopa Kommoga (177-192) konoHos bypyHuTaH-
CKOro canbTyca C006L,anoCb, 4YTO KOrja OHW MOXanoBajnCb MPOKypaTopy, TO Mo-
CnefHWUiA HecKoNbKO NeT Boo6GLe He obpalian BHMMaHWA Ha 3TW Xanobbl, a 3aTem
"oTNpaBua B UMEHWE BOOPYXXEHHbIN O0TpsA4, NpMKasan apecToBaTb M HaKas3aTb HEKO-
TOPbIX U3 Hac; HeKOTopble 6blIN 6POLUEHbl B TIOPbMY, ApYrue fake HakasaHbl po3-
ramu, XoTs OHWM — pUMCKMe rpaxpaHe'. Kommog yAoCcToOMN >KanobLiMKOB OTBETOM,
KOTOpbIA rnacun: “lpoKypaTtopbl JO/KHbI 3a60TUTLCA, 4TOGbI OT Bac HUYero He
Tpe6oBasiocb Hecnpase/IMBO, BOMPEKN pa3 yCTaHOBMIEHHOMY 06blyain’.

OO6bIKHOBEHHO KO/OHAT BbIBOAAT M3 YaCTHOMPABOBbIX OTHOLUEHWA,
nofyepKMBas CTUXMIAHOCTb €ro BO3HMKHOBEHWS, 6€3 Kakoro-nnbo yua-
CTWS TOCY[apCTBEHHOW BNacTW W 3akoHogaTeNnbcTBa. Ho BCE e He cne-
AyeT oTpuuaTb W OMpeaenéHHOe Perynvpyollee BO3fAeincTBre €O CTOPO-
Hbl rocyfapcTBa, KOTOpoe, 0COBEHHO B Mepuof AOMUHATa, BMELLMBAIOCH
B OTHOLUEHMSI MeXAY KONOHaMW W 3eMNeBnafeNbuamu, Yawe B MoMb3y
nocnegHnx n B COGCTBEHHYHO MOMb3y.

"ocynapcTBo, 3aMHTEpecoBaHHOE B TOM, YTOObI 3eM/1S He MycTOBana,
3anpeLyaeT Npojaxy TakoBoi 6e3 cnaawmx Ha Heli npowssoguTenein (pa-
60B U KpecTbsH). 3aKOHOAATEeNIbCTBO MMeHYeT KO/IOHOB "pabamu 3emnn”
(SERVI TERRAE). 3T0 3HauuUT, 4TO €CNM KONOH CXOAMT C 3em/u, TO
3eMneBnafenel, UMeeT NPaBo BePHYTL €ro Ha 3eM/0 U JaXe HakKasaTb.

KonoHaT — 370 COCTOAHWE HacneacTBeHHoe. [leTu KoJioHa 00653aHbl
CNAETb Ha TOM Yy4YaCTKeE, Ha KOTOPOM CMAUT OTeEL, 1 COWTU C 3TOrO y4acT-
Ka OHMN HE MMEIOT Mpasa.

CKopee BCEro, KO/IOH He MMeN npaBa CBOGOAHO pacropsiaTbCs CBO-
MM UMYLIECTBOM. ECIM OH XOTe/ NpojaTh KOMY-/MG0 TaKoBOE UMYLLECT-
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BO, TO 00s3aH Obl1, KaK roBOPUT UCTOYHMK, "MCNPOCUTL CoBeTa" y CBO-
€ro rocnofjuHa.
FOpnanyeckKUMmn  OCHOBaHUAMW  ANA  BO3HWKHOBEHMWS  KOJIOHaTa
ABNAKOTCA:
a) PpOXAeHWe OT poauTeneid, AepXXaBLIMX 3eMI0 Ha BbILIEOMMCaHHbIX
YCNOBUSAX;
b) TpuguaTMneTHAS 0ABHOCTD;
C) [0roBop Mexpy 3eM/eBnafeNibLemM 1 KONOHOM.

B 212 rogy vmMnepatopom Mapkom Aspennem AHTOHMHOM Kapa-
Kannoin 6bln M3gaH 3AUKT O MpefoCTaBNeHUM MOYTW BCEM CBOGOAHLIM
XUTengM npaBa PUMCKOro rpaxgjaHcTsa. IAMKT Kapakannsl nonyyun
Ha3BaHne AHTOHMHMAHOBOM KOHCTUTYUUM (CONSTITUTIO ANTONI-
NIANA) wunm 3akoHa AHTOHUHMaHa O TrpaXJaHCTBe. YpaBHEHWEM
B rpaXJaHCKMX MpasBax NPOBMHLUWMANOB W WTa/IMKOB 3aBepLuaeTcd A/n-
TeNbHbI/i NPOLECC HUBEMIMPOBKM HaceneHus pyMCKOn uMnepun. Henb3s
0TpMUaTb W TOFO, YTO OAHOM W3 Liefei 34MKTa, KaKk 0TMEYEHO Bbille, Obl-
N0 YBENUYUTb CPeACTBA PUMCKOI KasHbl. PacnpocTpaHas prMCKoe rpax-
[aHCTBO MOYTU Ha BCeX CBOOGOAHLIX XWUTeNei pumckoi mumnepun, Kapa- .
Kanna, TeM caMbIM, YBEWYMBAN UWUCTO HaMoronnatesbWwmnkKos, Kn6o
TONbKO PUMCKME TrpaxkjaHe 06s3aHbl 6blM NNATUTL HANOr C HAcnencTBa.
OfHaKo rfnaBHOe BCE e COCTOAN0 B LPYroM, a MUMEHHO — B topuaunye-
CKOM 3aKpenneHuu npolecca npeobpasoBaHUs OrPOMHOr0 KOHrioMepara
nNeméH 1 HapogHocTein B 6onee Unn MeHee 0f4HOPOAHOE 06LecTBo. MMpa-
BOBble Pa3/IMuuA MeXAy pasHbIMU KaTeropusMu HaceneHus (PUMCKUMU
rpaxgaHamm n MeperpuHamu) crnagunmcs. K Havany Il Beka H. 3. pas-
nnuna mexgy obnactamu IUS CIVILE n IUS GENTIUM okoHuYatesibHO
ncuyesaloT. OTU [Be BETBM YAaCTHOro npasa cnvBaloTcA. Bo BcAakom cny-
yae, B nepwoj no3gHeii MMNepn BONPOC O NpPaBOCMOCOGHOCTM 3HAYU-
TenbHo ynpoctuncs. Pasnuune mexgy CIVES, LATINII, PEREGRINI
yTpaTuio npakTuyeckoe 3HayeHne. Bcé HaceneHue MMMepumn OTHbIHE fe-
NUTCA NULWb Ha rpaxaaH u pabos.

O/iHaKo pacnpocTpaHeHUe XPUCTUAHCTBA M NPU3HAHWUE ero rocyaap-
CTBEHHOI penurveil noBeno 3a co6oil orpaHWueHre NpaBocnocoGHOCTM
Mo BEpPOUCMOBEAHOMY MpPU3HAKY. F3bIYHWUKOB W €BPEeB OrpaHMuuBaIn
B npasax. [pyroe orpaHuyeHne cCOCTOAN0 B MPUKPENIEHUN OTAENbHbIX
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KaTeropuii HaceneHms K M3BECTHbIM Mpodieccmam. Tak, geTu congat o6s-
3aHbl 6bINM NOCTynaTb B COMAaThl, AeTW TeX, KTO 3aHUMacs MepeBO3KOiA
xneba Ha cygax Ans obemx CTOMUL, 06513aHbl ObINM 3aHMMATbLCA TaKoM
nepeBo3Koii. CepbE3Hble OFpaHMYEHUs MPaBOCMOCOBHOCTN KOCHYINCH W
KO/IOHOB.

IOPUANYECKUE NNUA

B kayecTBe COGCTBEHHWKOB MOT/IM BbLICTYNaTb HOPUANYECKME NNLA.
Mof opuUaNYecKUMM NULAMWU NOHUMANUCL 00beAUHEHNUS OTAENbHbIX XO-
351eB UM COBCTBEHHMKOB ((PU3nYecKux nuu). Takme 06beJUHEHUNS:

a) VMeloT OTAENbHY OpPraHu3aLuio;
b) pacnonaraioT onpeaenéHHbIMIA NMYLLECTBEHHBIMW CPEACTBAMU.

VX MOXXHO MMeHOBaTb KopropaLluaMn UM coro3amu.

YXe B ApeBHeillne BpemMeHa CyLLecTBOBa/IY COHO3bl C PE/IUTUO3HLIMU LeNsMu;
(SODALITATES, SOLIDARES), npodeccuoHanbHble COK3bl pemMecieHHUKOB
FABRI. .

B nepuog pecny6amku:

a) Kopmopauumm  cnyxuTeneid  npu  maructpatax  (COLLEGIA
APPARITORUM);

b) noxopoHHble koprnopauun (COLLEGIA FUNERATICIA);

c) ToBapuwectea nybnukaHos (COLLEGIA PUBLICANORUM,

SOCIETAS PUBLICANORUM).

K opnguyeckMuM nuuaMmym MOXHO OTHECTW WM MYHMLMNUU, TO ecTb FOpoAcKue
06WMHbI, 06nafaBLlUNe XO3AWCTBEHHOW CaMOCTOATENbHOCTbIO. MyHULMOUKM MOFN
McKaTb M 0TBeYvaTb B Cyfde 4epe3 ocobbix npeactaButenein — ACTORES.

B nepuog paHHei pecny6auku Kopnopawum Bo3HMKanu ceobogHo. B
nepvoj No3gHei pecnybaMK1M U MpUHLUMNATa OHWU BO3HWMKAaNM C paspeLue-
HUA ceHaTa. B 3ToM cnyyae Konnerua npusHasanacb 3aKOHHON —
COLLEGIUM LICITUM. ) ‘

B pasBMTOM PYMCKOM MpaBe:

1) Kopropauun B ctepe 4acTHOrO NpaBa MpPUPaBHUBANINCL K (r3nye-
CKUM fimuam. O6LLMHA paccMaTpuUBaiach Kak YaCTHOe nLO;

117



OCHOBbI  PUMCKOTO  MP/IBA

2) BbIXOf W3 KOpMopauuu OTAENMbHbIX YNIEHOB HE MpeKpalian CyLiecT-
BOBaHMWs Kopnopauuu;

3) VMYyLLECTBO KOpMopauum 060c06/1eHO OT MMYLLECTBA €€ UEHOB;

4) Kopropauus BCTymaeT B MPaBOBble OTHOWEHUS C APYTUMU AuLaMK
npy NocpeacTBe YNONHOMOUYEHHbIX €10 (PU3NYECKNX UL,

5) lOpUANYECKUE NNLA MOTYT BblTb HOCUTENSIMU HE TOSIBKO MMYLLECT-
BEHHbIX, HO W NIMYHbIX NpaB, HanpuMep, MaTPOHaX Hafj BOMbHOOT-
NyLEeHHNKaMU.

Mocne NPpU3HaHNA XpUCTUaHCTBa rOCy,U,apCTBeHHOI‘/JI penl/lrvle|7| 6bIn NPU3HaHbI

IOPUAMYECKUMY NnuLammn LepKoBHble yupexaeHns (ECCLESIA), a 3atem 60/1bHULbI
n nputoTtel (PIAE CAUSAE).

Jekuuns 11
CEMEWHOE NnPABO

B ApeBHeliwunii Nepnof B cocTaB puMCcKoii cembn FAMILIA Kpowme
eé rnasbl PATER FAMILIAS BXogunu eHa, AeTu, >XEHbl CbIHOBEW,
BHYKM, NpaBHYyKN. Cembs 3TO He TONbKO COBOKYMHOCTb CBOBGOAHBIX /UL,
MOAYMHEHHBLIX rnaBe ceMbW. og ceMb&il MOHMManach Aaxe COBOKYM-
HOCTb paboB, NpuHag/exaswWwnx eé rnase. Nasa ceMbW — AOMOBNAfbIKa
06nafan LWMPOKOA AIMYHOM M UMYLLECTBEHHON BNacTbi0 B OTHOLLEHWU
XeHbl 1 aeTeil. MpoTUB ero BOAM HEKTO He MOF HW BOWTU B CEMbO, HU
BbIiITY 13 Heé. TOMbKO MpW3HaHWe OTLOM HOBOPOXAEHHOTO CBOMM pe-
68HKOM npeBpalano nocnegHero B uneHa FAMILIA. [lomoBnagbika 6bis
BMnpaBe BbIGPOCUTL ABHOIO ypojua.

MepBOHayanbHO BMacTb /flaBbl CEMbM HAaA BCEMU €€ coufeHamu,
cBo60aHbIMK 1 pabamu, ob6o3Hayanacb TepMuHOM MANUS — 6ykBasib-
HO pyka. 3atem ctanu rosopuTb 0 MANUS MARITI Hag >xeHoW 1
PATRLA POTESTAS Hag getbmu. TONIbKO AOMOBNafblKa ABAANCA K-
uom csoero npasa— PERSONA SUIIURIS. Bce e npoyune yfeHbl ce-
MbW (XEHa, CbIHOBbf, A0YepPU, BHYKW, YCbIHOBNEHHbIE, BOLIEALIAs B CO-
CTaB CeMbM >XEHa CblHa) 6biny nuuamm yyxoro npasa — PERSONAE
ALIENI IURIS. Bce oHK, 6yayun NOAYUHEHbLI BNACTU OLHOMO N TOTO e
JoMOBNafbIK1, nMeHoBannch arHaTamu (AGNATI), To ecTb poguyamu
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no BnactTu. 370, MeXAy Mpo4YMM, 03Ha4ano, YTO 3a rpakgaHCcKue mpaso-
HapyLleHVa NoABnacTHbIX oTBevan oTel,. NpuYémM OT Hero 3aBuCesNo BO3-
MecTUTb nu yulep6 noTepresliemy, nnM6O BbigaTb MOCNefHeMy NPOBU-
HMBLUErOC rONOBOM B MOpsgke "HOK3anbHOro" wucka. Poactso
onpefenanocb Nog4YMHEHWEM BacTU OAHOIO W TOro e AOMOBAAfbIKU.
Ho c pasnoxeHnem natpuapxanbHOi ceMbu BCE 6OJbLUee 3HaYeHMe npu-
obpeTaeT poACTBO MO KPOBM, TaK HA3bIBAEMOE KOrHaTCKOE W/N KOrHaTu-
yeckoe popactso (COGNATI). domoBnafbika 6bl1 BNpase MaHUMNUPO-
BaTb (MANCIPATIO DARE) cBouX NOABMACTHbIX TPeTbUM nuLam. 3a
rpakjaHcKue npaBoOHapyLUeHNA MOABMACTHbIX O0TBeYan rnaBa CeMbW.
OrTel, Mor npofatb NOABMACTHOIO CblHA KOMY-1n60. EfuHCTBEHHOE or-
paHu4yeHuWe, ycTaHOB/IEHHOe MO npefAaHuWo Pomynom W 3aTem MOATBep-
XpaéHHoe Xl Tabnuuamu, 3aknyanocb B TOM, YTO OTel Noj CTPaxom
NVLLIEHNS OTLOBCKOIA BlacTU He MOT MpoAaBaTb MOABMACTHOrO CbiHA 60-
nee Tpéx pa3. [lomoBnagbika UMen NpPaBoO HakasbiBaTb AeTeil, B OTHOLLe-
HWUM KOTOPbIX OH 06nagan npaBoM >u3HW u cmeptn — IUS VITAE AC
NECIS. Ho B nepuof vmMnepuy npaso oTua youTb MOABNACTHOrO CblHA
yXXe orpaHnumBaeTca. [ocyfjapCTBEHHad BnacTb B JfiuLie MMMepaTopa
CTOfNa Ha TOW MO3WUMM, YTO LeNbl0 HakasaHus, MPUMEHSAEMOro LOMO-
BMafblKOW, AOMKHO ObITb HafneXxallee BOCMUTaHWE, MPUHYXAEHUE K
AUCLMNINHE, a He YTO-NN60 MHOE.

VimMeeTcsi CBUAETENLCTBO 0 TOM, UTO BO BpeMeHa AfpuaHa HeKTO Ha 0X0Te y6un
CBOEro MoABMACTHOrO CbiHA, KOTOPbI co6nasHUA mavexy. VimnepaTop noBenen co-
cnaTb y6uiily Ha ocTpoBa. MOTUB pelleHust 6bi TOT, YTO oTel Y6uUn CbiHA CKopee
KaK /1060BHMK, YeM Mo MpaBy JOMOBNaAblKU. OTUOBCKAs BNacTb A0/KHA COCTOATb
B 6/1aro4ecTun, a He B XKeCTOKocTW. B nepuog [JomuHaTa NpousBosibHOe Y6UIACTBO
fAomoyajLa Kapanocb CMePTHON KasHbO, Kak 3a y6UiCTBO KPOBHOIO POACTBEHHUKA.

B 06L1eCTBEHHOM MHEHWM W 3aKOHOAATeNbCTBE WAEANIOM PUMCKON
ceMbM Oblal TaK HasblBaeMblii NpaBubHbIA 6pak — IUSTUM MATRI-
MONIUM, IUSTAE NUPTLAS. MeHHO Gpak onpefensn npaBoBoe no-
NOXeHWe AeTeld, POXKAEHHbIX B Bpa4yHOM COHO3e, MMYLLECTBEHHOE MOJ/0-
)KEHWe Cymnpyroe, WX HacneACTBEHHble MpaBa. TaK HasbiBaeMblil
"npaBunbHbIA 6pak” MOr ObITb 3aK/IO4EH MeXAY NMuamMu, BO-MepPBbIX,
ynpaBOMOYEHHbIMU Ha BCTynneHne B 6pak (IUS CONUBIUM), Bo-
BTOPbIX, AOCTWUTLWIMMW MO/OBOW 3penocTu, B-TPETbUX, HAXOAAWMMUCA B
34paBoM paccygke. CumTanoch, YTO MOMAHOMPAaBHbIA PUMCKUA rpaxja-
HUH, umeBwwuii IUS CONUBII, 06s3aH 6bl1 BCTYNUTb B 3aKOHHBIA Gpak
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(MATRIMONIUM IURIS CIVILIS). Ecnn nuuo He nmeno 1IUS CONU-
BIl, To oHo morfio BcTynuTh B 6pak MATRIMONIUM IURIS GENTI-
UM (bpak no npasy Hapofos.).

WNTak, ToMbKO MocpesCcTBOM NPaBWU/IbLHOIO MM NPaBOMEPHOrO 6paka
obpasyeTca ceMbsi. Boo6LLe Xe Mo 6pakoM HaANeXUT MOHWMaTb MOCTO-
SHHOE COXMTENbCTBO MYXUMHbI U YKEHLIUHBI C HEMpPeMeHHOro 060 Ho-
ro cornacua. OCHOBHOe Ha3HauyeHWe Gpaka — NPOWM3BOAWUTL Ha CBET 3a-
KOHHbIX [eTeil, KOTopble 6bl CTanu MOMHONPAaBHLIMW HACNeAHMKAMU
nvyLecTea oTua. [eTu, pogmeluMecs B MpaBW/bHOM Opake, npuHagne-
Xann K FAMILIA myxa 1 6bin1 nogsnacTHbl emy. KOpUCT Knaccuyecko-
ro nepuoga MogecTvH onpegensn 6pak, Kak Takoi COK3 MyXa W XEHbI,
KOTOpbIA yCTaHaBMBAET MeXAY HUMMU OOLLEHUEe BCE XW3HWU, U Pennru-
03HOI U topuanyeckoin. dopmyny MopgecTvHa MOXHO MnepegaTb U Tak:
"6pak — 3TO efJMHEHNE MYXa W XeHbl, 06beJVHEHNE BCErO B XKU3HWU, CO-
efiMHeHWe No GOXECTBEHHOMY W 4esnioBeyeckoMy npasy". Ho, kak BepHO
cKasaHo B y4yebHuke W.B.HoBMUKOro, 370 OnpegeneHvie cnpasefnvBo
nnwWb Ans 6onee NO34Hero nepmoga pUMCKOR NCTopuUN.

Ona 6paka xapaktepHo Hanuune AFFECTIO MARITALIS — Ha-
MepeHus WK BOMM COCTOATbL B 6pake. CorfacHo pMMCKUM Mnopsakam ne-
puoja npuHuunata, 6paK CO34aéTCA HE COXWTENbCTBOM  MYXUMHbI
N YKEHLLVHbI, KaK TaKoBbIM, a CYMpPY>XeCKON MPUBS3aHHOCTLIO MW corna-
CUeM, KOTOPOE JO/MKHO ObITb ANUTENbHBLIM, Mpojosxatolwmmes. Henpe-
MEeHHOI MpeAnockIIKoi Hpaka 6bl10 cornacue GyayLlWMx Cynpyros u mx
fomouagues. HOpuct lNasen ckasan: "bpak MOXET COCTOATHLCA TOJIbKO
MpY cornacuu BceX, TO ecTb TeX, KTO CXOAATCA U TeX, B Ybeld BNaCTU OHM
npebbiBatoT".

MoMumo 6payHOro COrfalleHms, CyLlecTBOBan eweé psag ycnoBuii
BCTynnieHna B 6paK, a MMEHHO: AOCTMXeHWe B6payHoro Bospacrta (YeTbip-
Haguatb NeT A5 MY>XUMHbI U ABEHAALATb 415 XKEHLMHbI); Hanume npa-
Ba BcTynatb B 6pak IUS CONUBII (3Tum npaBom o06naganm TO/bKO
PUMCKMe rpaxpjaHe, HO nocne 3akoHa Kapakansbl 212 roga 3To OrpaHu-
YeHVe 0Tnasno); HeCcOCTOsSHWE B APYroM HepacTOpPrHyToM Opake; He fo-
nyckaanch 6pakv mexay OMeKyHOM W MOAONEYHOW; Mexay 3aMydXHeid
XKEHLMHOW, foNyCTMBLLEA npentoboaesHue, n eé coobLyHUKOM. He mor-
An BCTynaTb B 6pak fMua, COCTOsBLUME B 6/IM3KOM poacTse. Takoe poj-
CTBO BCerfa npensTCcTBOBANO BCTYMN/eHWIO B 6pak. B gpeBHelillee Bpems
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He gonyckanucb 6paku 1 No 60KOBOIN NMHUK, BNOTb [0 LUECTON CTENEHM
poacTsa.

oA poACTBOM MOHMMAETCs KPOBHAsA CBA3b MeXAy nuuamu, KoTopble Npoucxo-
AT OT OHOr0 M TOrO Xe finua NyTéM poxaeHUs. BAn3ocTb poAcTBa onpefensanacb
creneHamu (GRADUS) u nuHuamu (LINEA). CTerneHb e onpefenserca 4Yuciom
POXAEHW, CBA3bIBAIOLWMX ABYX NULL: OTel, 1 CbiH 6YAYT B MepBoOi CTemeHW POACTBA,
6paTbsi — BO BTOpOW, fAief, 1 BHYK — BO BTOpOI, ABOOPOAHbIe 6paTbs — B 4YeTBEp-
Toi. Korga nuua npoucxXoAaT OAWH OT APYyroro, To roBopAT o npAmoi nnHum (LINEA
RECTA). Bocxogseint nuHusA 6yneT, ecnv MATU OT POXAEHHOr0 K poXAatoLiemy.
Hucxogsawaa — naTv B 06paTHOM Mopsiike — OT pPOXAaloLlero K poxaéHHomy. lMog
60KOBbIMU POACTBEHHUKAMU MOHUMAETCA HECKO/IbKO HUCXOAAWMUX NuL, 6epyLymnx
CBOE Hayasio oT OfHOr0 U TOro Xe nnua, No OTHOLUEHWUIO APYT K Apyry (6patbsa pog-
Hble 1 [1BOIOPOAHbIe). BpaTbs 6biBalOT pofHble (GERMANI), KpoBHbIe (TO eCTb Mnpo-
ucllefine OoT OAHOrO OTLA, HO pasHbIX MaTepeit), U efUHOYTPOGHbIe (TO eCTb Mpo-
ucllefLine oT OAHOM MaTepu, HO pasHbIX OTLOB).

A\ Mpn ABrycTte cBobofa 3ak/toyeHUs 6paka NoaBepraeTca AanbHei-
Wwmm orpaHuyeHuaMm. CBo60AHOPOXAEHHbIE rpaxgaHe INGENUI He
MOr/M BCTynaTb B 6pak C AMuaMu HW3KOW Mopanum — NPOCTUTYTKamu,
CBOAHAMMW W MX BOMbHOOTMYLIEHHMLAaMK, C Mpentobofeiikamu, akTpuca-
mu. CeHaTopam 3arnpeLianocb BCTynaTb B 6pak C BO/bHOOTMYLEHHMLA-
MW, aKTpucamun v faxe fodepbMu aktpuc. OT poACTBa CreAyeT OTanYaTh
cBolicTBO (AFFINITAS) — oTHOWeHWEe OAHOrO cyrpyra K KorHaTam
apyroro (cBékop, cHoxa, Téwa, 3aTb). C pacTopXeHueM 6Gpaka npekpa-
Lanoch 1 cBOMCTBO. HO BCE Xe OHO MPOAOMKAN0 CMYXWUTb MPEnsTCTBU-
em Ana 6paka nNo NpsAMoii, a 3aTeM U N0 6OKOBOW IMHMAM (MEXAy CBEK-
POM 1 ObIBLLUE/ HEBECTKON, MeXAy OTYMMOM W Magyepuuen).

bpaky npeawecTtsoBano o6pydveHne (SPONSALLA) — B3avMHOE
obelllaHne BCTYNUTb B 6pak. Takoe obellaHue BbIN0 HU YEM WHbIM, Kak
[OrOBOPOM MEXAY >XEHMXOM U HeBeCTOM. Kak v mpu 6pake, HeBecTa
Jo/mkHa 6blna fatb cornacve. B mocTknaccuyeckuidi mepuog npu no-
mMonsKke BHocuscsa 3agatok — ARRA SPONSALICIA. To npetopckomy
npaBy HapylweHue SPONSALIA Bnekno 3a co6oii INFAMIA — Gecye-
CTbe W OrpaHuyeHune npasa BbICTyNaTb B CYfe B KauyecTBe npefcTaBUTENs
YYXUNX MHTEpecoB. B nepuopg no3gHeid MMNepun Moj BAVSIHUEM XPUCTU-
aHcTBa CTOpoHa, Hapywmslas SPONSALIA, o6s3aHa 6blna BO3BPaTUTh
3a[)aTOK; MPUYEM B Cnyyae HapyLUEHUs CO CTOPOHbI HEBECTLI, OHa UK eé
OTeL, BO3BpalLanu 3a4aTtoK B YeTBEPHOM pasmMepe.
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B nutepatype no pUMCKOMY MpaBy MPUHATO pasnuyatb 6pak ¢
My>XHei Bnactbto — MATRIMONIUM CUM MANU wu 6pak 6e3 mMyx-
Hein Bnactn — MATRIMONIUM SINE MANU. B nepBom cryyae »eHa
LeNMKOM nofgnagana nof Bnactb Myxa. OTClofa BblTeKaNo MpaBo My>a
uctpebosaTb (BUHAMLMPOBATbL) >KEHY, NOAJO6GHO BewMn, OT BCAKOrO
TpeTbero nuua (pasymeercs, nepefd NpeTopom, "no npaBy KBMPUTOB").
MyX mor oThath eé B kabany KOMy-iMbo M Haka3sblBaTb BK/IHOUMTENbHO
[0 NULWIEHNA XU3HWU. VICTOYHUKU TOBOPAT, UTO XKEHA 3aHUMana B CeMbe
mecto gouvepu (LOCO FILIAE), a B OTHOWeHUM CBOWUX feTeid 6bina
cTapLeit cectpoin (LOCO SORORIS). Bctynas B 6pak, OHa MO/HOCTbIO
1 HaBCerja BblNajana n3 CeMbU CBOEro 0TLa, paspbiBana CBA3W C OTLOB-
CKOI ceMbéli, nognagana Noj Takyto Xe BAacTb MyXa, Noj Kakoi OKasbl-
Ba/MCb U JeTn, poxaéHHble eto B 6pake. OHa nvweHa 6bina npasa Tpe-
6oBaTb pasBofa. TO/IbKO MYX MOT AaTb eii pasBof. B kayecTBe MOBOAOB
K pa3Body WCTOYHWMKM Ha3blBAlOT OTpPaBfieHWe JeTei, Kpaxy wiv nopaen-
Ky K/HOYeil 0T BUHHOrO norpe6a u npentobogesiHume.

B apeBHeiwwnidi nepuof 3aknoyeHne bpaka CoBmagano ¢ NepexofomM
XKEHbI B CEMENCTBO MYyXa C YCTaHOBMEHVNEM Haf Heli BNacTu MyXa.

Bnactb Myxa ycTaHaBnuBanacb Tpemsa crocobamu:

Mepsbiii, CONFARREATIO — 0c06blii penuruosHelii 06psag, co-
BepLUaeMblii B MPUCYTCTBUM XKEHUXA W HEBECTbl, [ecATU cBuAeTene,
BEPXOBHOTr0 peLa. Mpu 3TOM MPOU3HOCUIUCHL TOPXECTBEHHbIE (hopMy-
nbl (VERBA SOLEMNIA). Kak nonaratoT uccnefosaTtenu, aToT cnocob
NPUMEHANCA NULWLb B Cpefe naTpuumes, HO niebesmM OH BObln HeJOCTYNEH.

Btopoii, COEMPTHO — cBeTckuii cnoco6. XXeHa Mmokynanacb My-
XeM y eé oTua, 6paTbeB MM OMEKYHOB B MaHLMMALMOHHOW (opme, TO
ecTb B NPUCYTCTBUW MATEPbIX CBUAETENe U BecoBLiMKa. [pu 3TOM Xe-
HUX npousHocu opmyny: " 3asaBnAt0, YTO 3Ta XKEHWMHA NpuHage-
XXWT MHe No npaBy KBMPMTOB .." M Tak ganee. XoTa [aii genaeT orosop-
Ky, 4To B ero Bpems (/1 BeKk H. 3.) aTo Gbina MHuUMasa nokynka (IMAGI-
NARIO VENDITIO), HO He MpWXOAWUTCA COMHEBATbCA B TOM, 4TO B
apeBHeiwwne BpemeHa COEMPTHO aBnsinacb peanbHOW NOKYMKOMA XKEHBbI.
[aHHasa ¢opma Obiia ocTynHa U nnebesam.

Tpetunid, USUS — y3yc — hakTnyeckoe BGpayHOe COXMTENbCTBO B
TeyeHue rofa, nopoxpasluee 6pak C MyXHeli BnacTbto. Myx npuobpe-
Ta/l BNacTb Hajj XeHOW BCNeACTBME [aBHOCTHOTO BnajeHns. Ecnu xeHa
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He XoTena, YTo6bl (haKTUYECKOE COXMTENLCTBO MpeBpalanoch B 6pak ¢
MY)XHeld BnacTbio, TO OHa, COrnacHo 3akoHy XII Ta6nuu, wmena npaso
npepBaTb AaBHOCTb, OTCYTCTBYSl B [OME My)Xa B TeUYeHMe TPEX Houen —
Tak HasbiBaemoe npasuio TpoeHouns (USURPATIO TRINOCTII). ¥Y3yc
ycTaHasnmBaeT MANUS B Tex cnydvasx, Korga 6pak cosepliancs 6e3
Tpebyemoro o6psga, To ectb 6e3 npumeHeHus CONFARREATIO uau
COEMPTIO, nn6o ¢ cepbE&3HbIM HapyLleHVeM 06psaja.

BEPAK SINE MANU

C TeuyeHWeM BpeMeHW, TO ecTb B Mepuof MNO34Hel pecny6anKu
B/laCTb MYy)Xa Haj >)XEHOI 3aMeTHO 0cnabnsaeTcs, Ha CMeHy 6paky C MyX-
Heil BnacTblo Mpuwén 6pak 6e3 MyxHeir Bnactu — MATRIMONIUM
SINE MANU. MNpuunHoiA nossieHns HOBON (GOpMbl CeMbM 1 Bpaka ABU-
N0Cb pasnoXeHWe NpexHein natpuapxanbHoil cembu. Bpak SINE MANU
BO3HMKaeT M3 npocTtoro OpayHoro cornawenns — NUPTIAS
CONSENSUS FACIT. CnepoBaTtesibHO, 3T0 6pak He (opManbHblii, X0TS
npy HEM MOT/IX COBEPLUIATLCA KakKue-To 06psabl, HanpuMep BBefeHue He-
BECTbl->KeHbl B oM Myxxa — DEDUCTIO IN DOMUM MARITI. Nnu-
Hble MpaBa My>Xa Haf >XeHOl He CTO/b BCeOGBEMSIOWM, KakK mpu 6pake
CUM MANU. Jlwb B cnyyae npentobofesHns My>K Umen npaso youTb
XeHy, HO 3aTeM ¥ 3TO NpaBO MUCYE3aeT.

OcnabnawTcs M UMYLLECTBEHHbIe npaBa oTua. Ecnu paHblue BCE,
4yTO npuobpeTan MOABNACTHLIA CblH, CTAaHOBMAOCL [OCTOSHMEM OTUA
(npaBo cO6CTBEHHOCTW, 00A3aTe/NIbCTBEHHbIE TpeboBaHWA, CEPBUTYTHI),
TO Temepb MOMOXeHMe MeHseTca. OTey He MOr npuceamBaTtb
cebe MMyLLECTBO, A06bITOE CbIHOM Ha BOEHHOW cny6e (BOEHHOE Xaso-
BaHWe, Jona fo6bluM, NOLAPKM MONKOBOALA, NOAApPKM POAHLIX U MOJSIKO-
BOALA MO CNyyato BCTYM/IEHUA Ha BOEHHYIO CNyXO0y, HacnefcTBo, 0CTaB-
NeHHOEe JIerMOHEpY  COCNYXMBLEM). OTO UMYLLECTBO MMEHOBAOCH
PECULIUM CASTRENSE, T0 ecTb narepHblii WX BOEHHbIA NeKynuid.
BcemM fgaHHbIM MMYLLECTBOM CbiH OTHbIHE pacnopsXXaeTcs, Kak eciu
6bl OH 6bln cam PATER FAMILIAS. OH mor 3aBewaTb KOMy-nu60
370 uMylLecTBO. B IV Beke [0 H. 3. MOABAAETCA TaK Ha3blBaeMblii
PECULIUM QUASI CASTRENSE — Kak Obl narepHblii WM BOEH-
Hbll nekynuit. TMog aTuM noHumaeTcs n6oe npuobpeTeHne CbiHA
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Ha rocyfapCTBEHHOI, MPUABOPHOW WMNWM AYX0BHOW chnyxbe. Crofga xe
BK/IOYANCA U afjBOKATCKMIA FOHopap.

B PuMme cyLLeCcTBOBaNO U TaKoe XapaKTepHoe fB/IeHne, Kak KOHKy6u-
HaT (CONCUBINATUS), npu KOTOPOM MYXUMHa W XEeHLWUHa XenawT
€034aTb YCTOMUMBYIO CEMbIO, HO MpUHAANeXaT K pasHbiM COC/0BUAM
(MMULO CceHaTopcKOro COC/OBUS COXUTENbCTBYET C BOJIbHOOTMYLLEHHU-
Lei), nMbo NpuHagnexar K pasHOMY FpaKAaHCTBY. 3HauuT, KOHKY6UHAT
ecTb TOXe OpaK, HO "He3aKOHHbIA". ITO [03BOMEHHOE 3aKOHOM, MOCTO-
SHHOE BHEOPaYHOE COXWUTENLCTBO MYXUUHbI U XeHLWWHbI. [eTu, poaus-
linecs OT Takoro 6paka, TO eCTb OT KOHKY6WHbI, He nognagfanm
nog BfacTb OTua. B nepuog pecnybnvku My>XuuMHa MOl WUMETb
MATRIMONIUM c OfHOW >XeHLIMHOA W COCTOATb B KOHKY6UHaTe
C Apyroil. OAHAKO >XeHLUMHa, BCTYMNMBLLUAA B CBA3b C APYTUM MYXXUMHOIA,
KpOMe MyXa, cuMTanacb NPecTynHuueli n MyX UMeNn npaBo youTb eé.
Kak oTmeuvaeTcs B nuTepaType MO PUMCKOMY npaBy, 6pak 6e3 MyxHei
BlaCTU MOXO0X Ha KOHKYOMHAT, HO OTAMYa/Ics OT HEero creunanbHoi
AFFECTIO MARITALIS, T0 ecTb HamepeHVWeM OCHOBaTb PUMCKYHO
CeMblo, WMeTb U BocnuTbiBaTh fgeTeid (LIBERORUM QUAE-
RENDORUM CAUSA).

B nepuop nosgHei pecny6ivMkn U paHHe MMMNEpUM ceMeiiHble Y3bl
ocnabnsoTtca. Csobofa pa3BofoB crnocobCcTBoBana nafeHWto Hpasos. B
18 roay [0 H. 3. ABryct u3gaét 3akoH LEX IULIA DE ADULTERIIS,
Kapatowmii 3a npentobogesHne. BUHOBHMKaM rpo3nia ccblika Ha OCTpO-
Ba— RELEGATIO IN INSULA. Mpunuyém 3TOT 3aKOH 6bla1 Mo3aHee [o-
NnosiHeH. B nepuog vmnepuu ToNbKO 6/IM3KME POLCTBEHHUKN U MYX Obl-
NN BMNpaBe 0BBMHUTL XKEHLMHY B CYMPYXXECKON M3MeHe, HO OTHIOAb He
no6oin NnocTopoHHWiA. Mpu KOCTUHMaHe cynpyra, YAn4YéHHas B Mpesto-
6ofesHUW, onpefensanacs B MOHACTbIpb. Bnpouem, MyX B TeyeHue AByX
NneT MOr BepHyTb eé cebe.

locyAapcTBeHHasi BNacTb, CTONKHYBLUUCH C TakKUM SIBEHWEM, Kak
HEeXenlaHWe CYnpyroB MMeTb AeTei, CTPEMUTCS CTUMY/MPOBATh BCTYM/e-
HMe B Gpak M POXAaemMoCTb. 3aKOHOM KoHcynoB Manus u Momes (9
rof H. 3.) BCE MY>XXU/HbI B BO3pacTe OT ABafuUaTV MATW NeT [0 LecTuae-
CATW NeT, BOOBLbI TOTO e BO3PacTa M BCE XKEHLIMHbI, @ TAKXe BfOBbI OT
ABafLaTV [0 NATMAECSTH NeT 06513aHbl GbIIU COCTOATL B Gpake U UMETb
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geTeii. He cocTosiive B Gpake He MOFYT HWYEro Moay4yaTb MO 3aBeLa-
Huto. CocTosiive B Gpake, HO He WMelOWMe [A€Tel, MOryT MOyuuThb
TONMbKO MOMOBWHY HaciefcTea. [ns Toro, uTo6bl He cuMTaThCs Ge3feT-
HbIM, MY)XYMHE [OCTaTOYHO UMETb OJHOTO PEBEHKA, XKEHLMHE — TPOUX
[EeTeil, BOMbHOOTMYLLEHHULE — [JAXKE YETBEPLIX.

Mpy 3aknoueHUy 6paka, >XeHa MnpefoCTaBnAana MyXxy Kakoe-nm6o
MMYLLECTBO AN MOKPbLITUA U3AEPXKEK Ha OOLLYI0 CEMEMHYIO XMW3Hb, WK,
roBOpPS APYTUMM CNoBaMu, Ana 06neryeHns matepuanbHbiX 3aTpyAHEHW
B cemeiHoi xusHn — AD ONERA MATRIMONII FERENDA. 370
6bin0 npugaHoe (DOS). Bonpoc o cyfgbbe npuaaHoro npu pasBofe
pewanca no-pasHomy B 6pake CUM MANU un B 6pake SINE MANU.
B 6pake C My)XHeii BNacTbiO Clyyanock, YTO XOTA 6pak npekpawianca no
BUHE My»Xa, HO NpuAaHoe UM YAep>KMBanoCb, BO3BPATY He NOA/exano,
TakK Kak CAMBasoch C MMYLLECTBOM Myxa. B 6pake 6e3 MyXHeli Bnactu
MoNoXeHne MHoe. B koHUe pecny6anku, TO ecTb B Mepuoj LeicTus
NPeTopcKoro npasa, NPU 3akiyeHUU Hpaka My>K 0653blBaeTcsA BO3Bpa-
TUTb MpUGAaHoOe B C/yvae npekpalleHns 6paka 3a CMepTbi0 JKEHb
M B CBA3W C pPasBOLOM MO MHUUMATMBE MyXa. C HacTynjeHWem OfHOro
M3 3TUX COOBLITMIA K MY>XY MOXHO 6bl10 npeabsButb uck ACTIO REI
UXORIAE Ha OCHOBaHMM [aHHOr0 MyeM 06s3aTenbcTBa. Wck faérces
6/IM3KUM XXEHbI MW el camoii. lMo3gHee MpeTop HauMHaeT faBaTb WCK
y>Ke He3aBUCMMO OT TOro, JaHO MYXeM Takoe 0653aTeflbCTBO WM HeT.
MpeTop paccmaTpuBaeT WMYLLECTBO, KakK MNpPefOCTaB/IeHHOE >KEHOW
nnn eé PoACTBEHHMKAMU C Lenbio 0becneynTs byayliee cembu. VIHbIMK
CfoBaMu, OH 3a60TUTCA O TOM, YTOObl OXPaHUTb UMYLLECTBEHHbIE UHTE-
pecbl XeHbl 1 geTeli. MNpugaHoe He MOANeXano BO3BpaTy, ecAu MHULMa-
TOpPOM pa3Bofa Oblna >KeHa WM ecnyM OHa Bbi3Basa Pas3Bof CBOMM Npo-
CTYNKOM WU NpefocyAuTeNbHbIM MoBefeHneM. Bo Bpems 6paka Myx
B KayecTBe COOCTBEHHMKA PaCMoOpsXaeTca NpPUAaHbiM, HO He WMeeT
npasa OTYYX[aTb 3eMenbHOe BfiafieHne, MOCTYNMBLLEe OT >KEHbl B Kaye-
CTBe MpuaaHoro.

B Gpake 6e3 My>KHell BNacTu XKeHa NproGpeTaeT MOAHY UMYLLECT-
BEHHY0 NPaBOCMOCOGHOCTb. OHA BrpaBe 3aK/uaTb Te WU UHbIE UMY-
LLECTBEHHbIE CAENKW, HanpuMep, MOKynaTb 4TO-NMGO. YTBEpPXAaeTcs
MPUHUMN Pa3fenbHOCTM MMYLLECTBA CYympyroB. MyX HUKOUM 06pa3om
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He MOXeT oborawarbcs 3a CYET XeHbl. Pa3fenbHOCTb UMYLLECTBA O3Ha-
yana, YTo KaXAblA M3 Cynpyros ABASIOTCA CaMOCTOATENbHLIMU pacnops-
OUTensgMun CBOEro MMyLLecTsa. [axe fapeHus Mexay cynpyramu sanpe-
watorcs. [pasga, B nepuof UMMNepuy MPaKTUKOBASOCL [fapeHue
MUMmyLlecTBa B MOMb3y >XeHbl. 10 pasMepy fapeHWe COOTBETCTBOBaNO
npugaHomy. BHauane aTo gapeHue cosepLianoch Ao 6paka. Moatomy oHoO
Ha3blBasiocb npesdpayHbiM gapom — DONATIO ANTE NUPTIAS. HOc-
TUHWAH paspeLunn coBepLlaTh 3TO JapeHue U BO Bpems Opaka, TO ecTb
nocne ceafbbbl. [Mo3TOMy Takoe pgapeHue wumMeHoBanocb DONATIO
PROPTER NUPTIAS (gapeHvie no npuumHe 6paka). Bo Bpemsa 6paka
3TOT fap OCTaBasCA B COOGCTBEHHOCTM W B ynpaBfeHUM myxa. Mpu pac-
TOPXXEHUW BpaKa Mo BUHe MyXa flapeHne MePexoimnso K XKeHe.

MpekpalleHne 6paka MOrN0 HACTynuUTbL MO0 He3aBUCUMMO OT BOU
cynpyros, nm6o no ux Bsofie. B nepsom cnyuvae 6Gpak mnpekpatancs
no ABYM OCHOBAHWAM: 3a CMepTbi0 OLHOr0 W3 Cynpyros; npu yTpaTe
OfHVM U3 HMUX CBOGOALI UK rpaxaaHcTsa. Ecim myx nonagan B nieH
K HenpuaTesnio, a 3aTeM BO3BpaLlancs W3 nieHa, T0 Cynpyru morau Boc-
CTaHOBUTb 6paK, HO 3TO 6bin Bbl yXKe HOBbI 6pak. -

Bo BTOpoMm cnydyae 6pak npekpawancs passofoM. Mo LMBUILHOMY
npaBy WMHULMATMBON pa3Bofa, Kak OTMe4anocb Bbllle, 06/1afan TONbKO
My>X. B KoHUe pecny6imkun eto 0bnafaet v XeHa. Bpaku He TONLKO 1erko
3aKNKYaKTCA, HO M NEerko pactopratoTcs. PasBog MOr HacTynuTb Kak Mo
obotogHomy unu B3ammHomy cornacuto (DIVORTIUM) cynpyros, Tak u
no uHuymatmee ogHoro u3 HUX (REPUDIUM). TpeboBanock hopmans-
HOe 3asBNeHMe O pacTopXKeHWu 6paka, KOTOpoe MOrno ObiTb HanpasieHo
yepe3 BeCTHWKa, B MUCbMe, NMUYHO OOBLABIEHO CYNpPYyry B NPUCYTCTBUU
cemu csugetenein. MNocnegHss npouegypa 6bina ycTaHOB/EHA 3aKOHOM
ABrycrta o npenobogesaHum.

[lo nopbl 4O BpeMeHM PUMCKOe NpaBo CTOAMO Ha Nouvse CBO6OALI
passoga. lNpuuém noBoAaMM K PacTOPXKEHUIO 6paka MOrAM CAYXMUTb:
BO3BeJEHME MYXa B XPEYeCKWi caH, NOCTYMNNeHWe Ha BOEHHYIO CNyXOy,
6onesHb, 6ecnnogue xeHbl. B mepnoa nosgHeii umnepun, Korga yTeep-
AWN0Cb XPUCTWMAHCTBO, Pa3Bof Mo 06OKAHOMY COrnacuio 3anpeLyaercs.
YcTaHaBMBaeTCA CTPOruii nepeyeHb OCHOBaHWIA K pa3Bogy: Mpento6o-
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[esHMe, MOKYLUEHWE Ha XXWU3Hb CYnpyra, HecrnocoGHOCTb K AeTOpOX[e-
HUIO, YXOf B MOHACTbIPb OAHOI0 M3 CYMpyros..

PATRIA  POTESTAS

Otuosckasa Bnacte — PATRIA POTESTAS — ycTaHasnusanacs,
no obLiemy npasuy, B CUy poxaeHWs. Ho oHa Morna yctaHaBnvMBaThbCA
TakXXe B CUNY YCbIHOBMEHNA U y3aKOHeHWA. CyTb YCbIHOBNEHWNA COCTOANA
B TOM, UTO B LIEHTYPUATHbIX KOMULWAX OAWH OTeL, cemMeiicTBa nepesasasn
APYromy OTLy CeMeiicTBa B YCbIHOB/IEHME CBOEro mofBnactHoro. Ecnu
ycblHOBAANOChL nnuo ceoero npasa (PERSONA SUI IURIS), To Takoe
ycbiHOBNeHne nmeHosanoce ARROGATIO. Ecnu yCblHOBAAMOCL NULO
yy>koro npasa (PERSONA ALIENI IURIS), To Takoe YCblIHOB/eHUWe
nmeHosanocs ADOPTIO. B nopgasnatoLwwem 60MbLIVHCTBE CllyYaeB YCbl-
HOBNAM MY)XXUMHA; YKEHLLMHA YCbIHOBAANA MWL B BUAE UCKIHOYEHUS, KO-
rga OHa [0 YCbIHOB/IEHWS MMena feTeil, KoTopbiX motepsna. He morno
YCbIHOB/ATL NIMLO MOABNACTHOE. YCbIHOBUTENb [O/KEH ObiTb CTapLue
YCbIHOB/IIEMOr0 He MeHee, YeM Ha BOCemMHaguaTb net. Mo aToMy nosogy
pumckue topuctel rosopunu: ADOPTIO NATURAM IMITATUR —
YCbIHOBMIEHWe nofpaxkaeT npupoge. MNpu KOCTUHWaHe s COBepLleHus
ARROGATIO TpeboBanca umnepatopckuii peckpunt. A ana ADOPTIO.
3aHeceHuMe B cyfebHbIn npoTokon APUD ACTA U cornatleHve npexHe-
ro [JOMOBNafblKMN YCbIHOB/IAEMOr0 C YyCblHOBMTefMEeM. [py 3TOM [O/KEH
MPUCYTCTBOBATb YCbIHOBASAEMbIA.

OT yCbIHOBNEHMA cnefyeT oTnu4yath y3akoHenue (LEGITIMATIO)
— MpU3HaHVe 3aKOHHbIM pebEHKa, POXAEHHOTO B 6pake ¢ KOHKYOUHO,
YypaBHEHWE MX B NpaBax C POXAEHHbLIMW B 3aKOHHOM 6pake; nmpu aTom/
yCTaHaBNNBAETCs, ECTECTBEHHO, M OTeueckas BnacTb. Tpe6oBanoCch
cornacue Ys3akoHsemoro, EcCnu yCbIHOBAIATb MOXHO 6blfI0 TOMLKO
MOCTOPOHHUX, TO €CTb YYXUX AeTel, TO Y3aKOHATb MOXHO OblfI0 TONbKO
CBOMX fAeTeil.

B OTHOWeHUN CbIHOBEA M Ao4vepeil OTLOBCKas BNacTb Mpekpalia-
nacb: 3a CMepTbio [OMOBMAfbIKW; €CAN OTel, WAM MOABMACTHbLIA NMwa-
NCb CBOGOABI, MpaBa PUMCKOrO FpaXKAaHCTBa; B CUY aKkTa 0CBOBGOX[e-
Hus (EMANCIPATIO) — CNnoXHOro HOpUANYECKOrO akTa B OTHOLUEHUM
MPoAaHHOro B pabCcTBO CblHa, & 3aTeM BO3BpaTMBLUErocs. TOMbKO roc/e
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TpeTbell Npojaxun B pabCcTBO CblH HaBcerga 0CBOOOXAancs M3-nof Bna-
cTn otua. MNpofaxa B pabcTBa fonyckanacb Wb 3a Mpefdenbl Puma
(TRANS TIBERIM), a B npegenax Puma gonyckanacb To/bKO Kabana.

OfHako rnaea cemeiicTBa MOT ObITb JINLLEH OTLLOBCKOA BNacTH, ecm
OH MPUHYXAan f0Yb K NPOCTUTYLWUU WAKU NpojJaBas HOBOPOXAEHHOTO.
Ho B nocnegHem cnyyae OH He HEC TakOli OTBETCTBEHHOCTW, €CiM MNpo-
Aaxa 6bla Bbl3BaHa KpalHe HyJoi BCcero cemeincTaa.

OTMeyast HanpsHKEHHbIA xapakTep OTLOBCKOW BNacTu, crefyeT cfenatb OAHY
0roBopKy. HeKoTOpble COBPeMEHHble POMaHWCTbI MonarawT, YTO BO3MOXHbIVA Mpo-
M3BON [AOMOB/aAbIKM BCE Xe Masio-noMany orpaHu4mBancsa obblyasmum U o6LLecT-
BEHHbIM MHeHMeM. [103TOMY MOXW3HEHHast BfacTb r/flaBbl CEMbW Haf B3POC/bIMU
CbIHOBbAMM He pacnpocTpaHsanacb Ha UX 06LWECTBEHHYIO XU3Hb. TakK, )XeHaTble Cbl-
HOBbS, 3aHVMMaBLUME BbICOKME AO/MKHOCTU, B AeACTBUTENIbHOCTU He ObIN NULIEHbI
CO6CTBEHHbIX CpefcTB. OHWM NPOXMBaAM OTAE/IbHO U Nosy4vanun rofoBoe cofepxxaHue.
Mo cBugetenscTBy LinuepoHa, CekcT Pocuuii nmen B COGCTBEHHOM pacrnopshKeHuun
Tpu nomecTbsA. [pyroii Monogoil yenosek — Llennunii — xun B oTAeNbHOM [oMe Ha
ManatuHe. Ecnn KT0-Nn60 Nnwan cblHa HacfeAcTBa, NpW OTCYTCTBUM CepbE3HbIX
NPUYKH, 3T0 oueHMBanocb kak FUROR (6e3ymue). MaructpaTbl U Ccyf, BocCTaHaB-
nnBann B npasBax HacfefHWKOB, HecnpasBefIVBO NULIEHHbIX HacneacTBa. PATRIA
POTESTAS orpaHunumMBanocb M ¢ Apyroii cTopoHbl. Kak rnacut Tpaguuus, Pomyn
3anpeTua NUaTh XXWU3HU HOBOPOXAEHHbIX. [103[4Hee OTUbl OblIIM NNLIEHLI CBOEro
npaBa npojaBaTh feTeli B pabcTBO, a yb6WIACTBO AeTell KBanupuumpoBanocb Kak
npecTynieHue.

OlMNEKA

B 3ak/loueHne paccMOTpUM BOMPOC 06 OMeke 1 MOMEYMTENbCTBE.
OroBOpMMCS, YTO B HEKOTOPLIX TPyAax Mo WCTOPMM PUMCKOFO MnpaBa
BOMPOCbI OMEKM W MOMEYUTENbCTBA PacCcMaTpuBaloTCs B pasfene
0 npaBax N,

Oneka ycTaHaBnMBaiach B OTHOLUEHUW /UL, CBOEro Npasa B CBA3N C
BO3pPAacToOM, COCTOSIHMEM 3[0pPOBbS WM B CBA3N C HEKOTOPbIM 0CO6bIM
nonoxxeHuem. lKMenucb BBWAY HeCOBEpPLUEHHONETHUE, PaCTOUUTENN,
XKEHLWMHbI. B gpeBHewwWniA nepuog oneka BO3HMKaNa B CUAY arHaTCcKoro
poAacTBa C nojoneyHbiM uau no 3asewaHnio PATER FAMILIAS. 3atem
OneKkyHa CTano HasHayaTb rocyjapctso. B apeBHelillee Bpems BnacTb
oneKyHa Haf, UMyLLIECTBOM M JIMYHOCTLIO OMEKaeMoro noxoAusa Ha npa-
Bomounss PATER FAMILIAS. To3faHee oneky cTann paccmaTpuBaTh Kak
006LlecTBEHHYI0 NOBUHHOCTL — MUNUS PUBLICUM. :
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ManoneTHUM WM HeCOBEPLUEHHOMETHUM OfeKa Ha3Hayanacb B TOM
c/lyyae, KOrfa OHW NUWannch 0Tua, YTobbl OXPAHUTb UX UHTEPECHI. Tak
NpPoAO/MKANoCh O COBEPLUEHHONETUS OMeKaemMoro. A [0 TOr0 OMeKyH,
3pefiblii My>XUYMHA, HEMPEMEHHO Y4acTBOBa/l B CAE/IKaX Ha CTOPOHe one-
Kaemoro. PactoumTens npupasHuBancs K 6esymHoMy. Yxke XII Tabnumy
npegycmaTpuBany YCTaHOB/IEHWE Haf3opa Haj pactounTenem. Takoii
HaA30p OCYLLEeCTBAAN 6AvKalWMiA arHaT wMaM copoauun. PactounTens
M3LpeB/ie He MOr y4yacTBOBaTb B YMpaBfieHM CBOUM MWMYLLECTBOM, TO
ecTb, B KOHEYHOM CYETe, y4yacTBOBaTb B rpaxjaHckom oboporte. Mpasaa,
OH MoOr npuobpeTaTb YTO-IM60, HO AN OCTaNIbHLIX CAENOK TpeboBanoch
cornacue noneumtens. Uto KacaeTcs XKEHWMWHbI, TO eld, M0 npeAcTasne-
HUKO [pPEeBHUX HPUCTOB, B cuiy 6YyATO 6bl NPUCYLLETO NErkoMbICINS
(LEVITAS ANIMI), Bcerga TpeboBanacb oneka My>4uHbl. Bo BCAKOM
C/lyyae, )XeHa HY B OAMH 13 NepUOA0B PUMCKON NCTOPUM HEe CTaHOBMJIACh
paBHOMpaBHOW C MyxeM. C TeuyeHWem BpemMeHW MpakTuKa CTana OTXO-
OUTb OT 3Toro. >KeHwwmHa, LOCTUrAas YeTbipHagUaTu fieT, 0CcBO6OXAa-
nacb OT OMeKW arHatoB. BHayane 0CBOGOXAANN TeX XXEHLUH, KTO UMen
TpEX feTeil, a 3aTeM U BOOOLIe BCeX XeHWMH. OnekyH (TUTOR) paét
(hopmanbHOe corfiacue Ha COBepLUeHMe MOLOMeYHbIM Kakux-nnbo cpe-
NnoK. ocyfapCTBO KOHTPOAMPOBANO [eATENbHOCTb OMEKYHOB, KOTOPbLIM
Mor 6bITb MPeABLABNEH UCK B CNyyasx HenpeAcTaBleHUs OT4YéTa O Befe-
HWM fen MofOMeYyHoro, pacTpartbl, HepafeHua. OT onekyHa npu NpuHs-
TUN UM 06si3aHHOCTEl CcTanu TpeboBaTb obecnieveHmst. Ewwé nosgHee mo-
[ONeYHbIA MOAYYMST 3aKOHHYI0 WMOTEKY Ha BCE MMYLLECTBO OMeKyHa.
[pyrum Bugom oneku 66110 noneuntenscteo (CURA). PasHuua mexay
onekyHom ¥ noneuntenem (CURATOR) cocTosina B TOM, 4TO, B C/yyae
COBepLUEHNS MOAOMNeYHbIM CAENKW, NepBblii 4aéT opmanbHOe coriacue
Ha CcAenky, a BTOpPOi — He (opmasibHOoe, NPUYEM faxKe He OA4HOBPEMEH-
HO CO CAEe/NKOWA.

Jexuna 12
BELLHBbBIE [MTPABA

PaccMOTpMM BOMPOC O A€NeHNN Belleidl. B Prme CyLLiecTBOBaio 0AHO
rNaBHOE A€NeHMe BeLUeii: Ha Bely MaHUMNvpyemble U He MaHLMIupye-
Mble. VICTOUHMKM He coaepXkaT 06LIero onpeaeneHns Toro, YTo creayet
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MOHMMaTL NOJ BellamMu MepBoOi U BTOPOW KaTeropuit. ail OTHOCWUA K Be-
wam MANCIPI 3emnio B Tanuu, Takne CenbCKue peanbHble CepBUTYTHI,
Kak VIA, ITER, ACTUS, AQUAEDUCTUS, pabbl, 4yeTBepoHorue (pa-
60unii CKOT), K KOTOPbIM OH MpWYMcAsa 6bIKOB, Myn0B, fowagein u oc-
nos. MonHblii nepevyeHs RES MANCIPI, npunucbiBaemblii Y bnunaHy
rnacut: "BCe BeLW ABNAKOTCA MO0 MaHUMNUPYEMbIMU, MO0 He MaHUW-
nMpyembiMy. MaHUMNupyeMble — 3TO WMEHWS Ha WUTANUACKON 3emne,
Kak cefibCKue (none), Tak U ropofckue (4om). A TakXe npaBa CenbCKUX
MMEHWIA, Hanpvmep, NpaBo NpPOXofa, Npoesfa, NporoHa ckoTa, BOAOMNPO-
BOJa, a Takxke pabbl U YeTBEpPOHOrMe, KOTOPble MpUpyyvaroTca nofg cep-
NOM WX NOA APMOM, Hanpumep, 6bIK1, Mynbl, nowaau, ocnbl”. K Bellam
NEC MANCIPI oTHocuAnCb BCe OCTanbHble NPefMeTbl, UKW NPeameThbl
JoMallHero obuxoga, Hanpumep, Me6enb, NPOAOBONLCTBUE. JIerko 3ame-
TMTh, 4to RES MANCIPI — cyTb rnaBHble cpefcTsBa 3emiefenvs
B X03A/iCTBe — OCHOBHOI kanuTan. tOpugmueckoe pasnuuve Mexay Be-
wamu MANCPI n NEC MANCIPI coctoano B crnocobe OTYYXAeHUS.
Ecnun npu aTom ans Beleii nepBoro poga 6bin HE06XOAMM CNOXHbIA 06-
psg — MANCIPATIO, To gna Belyeil BTOPOro poja A0CTaTOMHO 6biNo
npocToii hopmanbHoin nepegaun — TRADITIO.

[pyroe geneHuve: Bewwn as>kumble — RES MOBILES u HegBu>Ku-
Mble — RES IMMOBILES. CornacHo lato, K BMXUMbIM BELLLAM 1 TeM,
KOTOpble MPUXOAAT B [BUXKEHWE COOGCTBEHHON CWOW, NpuUHaAnexaT B
KavectBe RES MANCIPI pabbl, pabblHK, YeTBEPOHOINE U YKPOLLBHHbIE
Ye/I0BEKOM PYUHbIe XXMBOTHbIe, Hanpumep, 6blkW, NowWaan, Mybl, OC/bl.
Cloia ke OTHOCATCA [OMALLHAA yTBapb U Mebens. K HeBMKUMbIM OTHO-
CU/INCb 3eMeNbHble YHacTKN U Heapa 3eMun.

TpeTbe AeneHune: BELWM AeNMbIE U HefienMMble. TepBble OT pasfene-
HUS He U3MEHSIIOT HI CBOEFO POAA, HY CBOEM LIEHHOCTU, XOTs U npuobpe-
TaloT MeHblUMA 06bEM. Clofla OTHOCATCS 3eMEfibHbIE YYaCTKM, CbipbE U
mMaTepuanbl ofHOPOAHOro coctasa (pyAa, KamHu, mecok). Mpu Hannuum
06Lelt cOGCTBEHHOCTM MPaKTUKOBAMOCh UM pa3fieNieHne BeWW B HaType.
Ho ecnn 370 GbINIO HEBO3MOXHO, TO BELlb OCTaBasach B COGCTBEHHOCTM
OAHOTO, & OCTafibHble MOMYYanu AEHEXHYH KOMMeHcauuto. MOXHO Nn
6bII0 PasAenuTh 3aaHne? 3To AONYCKanock, HO SNLLb MO BEPTUKANN W HY
B KOEM C/lyyae He Mo FOpuU30HTaN.

130



OCHOBbI PVMCKOTO MPABA

HebecrnonesHo pasnuuaTh Belwu NoTpeGnasemble M He NOTpebnsemble. Bo3mMox-
HO, BMpoYeM, uTo nogo6Hoe AeneHue 6bI/10 YCTAHOB/IEHO CPefHEBEKOBLIMU OpUCTa-
Mu. K noTpe6nisemMbiM OTHOCATCA Beliu, KOTOpble MPW MepBOM >Ke Nofb30BaHUU Ma-
TepuanbHO YHMUTOXAIOTCA, Hanpumep, [AeHbrM W npogoBonbcTBUMe. K He
noTpe6nsieMbiM — Te, KOTOpPble He W3HALUMBAKOTCA OT ynoTpe6/ieHWs, a ecav U us-
HalMBalOTCA, TO MOCTEMEeHHO, Tepsis CBOK LEHHOCTb H CMNOCOGHOCTb BbINOMHATH
CBO& Ha3HaueHwe, Hanpumep, AparoLeHHble KamMHU.

OgHu Bewmn onpegenanucb pogosbiMu npusHakamn GENUS, gpyrvie nHausum-
gyanbHbiMu — SPECIES. K uucny nepBbiX OTHOCATCA MYKa, MECOK, fleHbr 1, Cbipbé.
Ko BTOpbIM, BWUAOBbIM, CKY/bMTypa, KapTuHa. OHW — CYyTb aBTOPCKUE un3fenua u
LleHHbl MMEHHO CBOEe WMHAMBUAYaNbHOCTbIO. Bely pofoBble onpefensitoTCA BeCOM,
4ucom, Mepoil. CMbICA AeneHUs COCTOMT B cofepXXaHun oTBeTa Ha Bonpoc: “"KTo
HeCcET pWUCK cnyuvaiHoli rnbenu Bewm?" HOpuaMUeckun pogosast Bellb He MojBepraet-
cA rubenn, nb6o eé Bcerga MOXHO 3aMeHWTb. HanpoTus, WHAMBMAYaANbHO OMpeaenéH-
Hast Bellb 3aMeHe He MOANEeXMWT. PUCK cny4vaiHoi rubenn Bewm HecéT CO6CTBEHHUK
— DOMINUS SENTIT PERICULUM.

OfHU Bewy 6bIAN NPOCTbIMU, APYrue — COCTaBHbIMW, TPETbU — coBUpaTeNb-
HbIMW. B [lMrectax ckasaHo: '‘cylliecTBYeT e Tpu poja Ten: ofuH (pof), KoTopblii
onpeaensieTcss OAHWM LYXOM U KOTOPbIA MO-rpeyecky Has3blBaeTCsl «efMHCTBOM», KaK
pa6, 6peBHO, KaMeHb U MOAOGHbIE; APYroil, KOTOPbIA COCTOUT M3 COMPSXKEHHbIX, TO
eCTb M3 HECKONIbKMX, CBSI3aHHbIX MeXAy Cco60i (Belyeli), UMeHYeTCA COeAUHEHMEM,
Kak 34aHue, Kopabnb, WKad; TPeTUR, KOTOPbIA COCTOUT U3 OTAeNbHbIX (Belyeit), Kak
HECKO/IbKO OTZAeNEHHbIX, HO 06HMMaeMblX OLHMM WMeEHeM Tefl, HanpuMmep: Hapog,
NIerNoH, cTafo.

OfHW Belmn ABAAIOTCS MaBHbIMU, ApYrne — Mo6oYHbIMU UAKN Npu-
JaTouHbIMK. [060YHbIE BELLM 3aBUCAT OT rN1aBHOW BeLM U €€ MoAYMHS-
H0TCA HOPUAMYECKOMY MONOXKEeHUI0 — "TTpnHAANEXHOCTL cnedyeT cyfib-
6e rnaBHoi Bewmn". OCHOBHbIE BUAbl MOOOYHbLIX BELLEN:

a) 4acTu BeLym,
b) npuHagnexHocTw,

C) nnogbl — ctofa NpubaBnANUCh U AOXO4bl, Hanpumep,
MPOLEHT C KanmTana.

OfHu Bewm 6bian 060opoTHele — RES IN COMMERCIO, gpyrue BHeo6opoT-
Hble — RES EXTRA COMMERCIUM. Ko BTOpbIM OTHOCUAUCL Te, KOTOpPblE
cornacHo ecTeCTBEHHOMY npaBsy'™ npuHagnexaTt BCeM: BO34yX, TeKy4dasa Boja
(AQUA PROFLUENS) mops, 6epera mopsi. K BHe0o60pOTHbIM OTHOCUIUCE TakXe
nyénuuHble sewn — RES PUBLICAE — ob6uiecTBeHHble 3jaHusa, yKpenneHus, nyo6-
JINYHbIE OPOTW, PEKU, TeaTpbl, CTafNOHbI, 6aHW.

OfHM BewM OTHOCMIUCL K BellaM 4Ye/lOBEYECKOro Mpasa, Apyrue — 60XKecTBeH-
Horo npasa. K Bewiam 60)KecTBeHHOro, unm 6oxeckoro npasa — RES DIVINI IURIS
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— OTHOCM/IUCL XpaMbl U 6orocnyxebHble npegmeTsl. Te Bewu, KOTOpble NpuUHaane-
Xanu K Kateropuu "Belleil Ues0BeUYECKOro npaea’, cocTaBMsNM COGCTBEHHOCTL UK
rocyapcTea WM YacTHbIX UL,

OpHM Bewmn cuutanuce TenecHbiMm — RES CORPORALES, fpyrue 6ecTe-
necHbiMm — RES INCORPORALES. Beln TefecHble MOXHO ocsi3aTb. Bewju 6becte-
JIeCHble He UMeIT MaTepuanbHOro cybcTpara — UX Henb3sl ocsa3aTb. K HAM OTHOCAT-
CA HacnejcTBo, Y3y(PpyKT, 0653aTe/IbCTBO.

BNAOEHVE

BnapeHve (POSSESSIO) — 3To Takoe 06LEeCTBEHHOE OTHOLLEHWE,
npy KOTOPOM AaHHOE NIMLO CUYMTAeT Ty WM MHYI0 Bellb HaxogAllelics B
coCTaBe CBOEro X03fMCTBa, a TaKXe CuMTaeT eé CBOell. ITO peanbHoe
rocnofcTeo Nuua Haf Belblo. B kaxaom (akTe BMafeHUs, KakK yuuiu
puMCKMe tOpuUCTbl, Ccnegyet pasnuuate fABa a3nemeHta: CORPUS
POSSESSIONIS — T0 ecTb Tefno BnageHuns, aktuyeckoe obnagaHue
BeLLb0 — 3TO TefecHblii MoMeHT. 1 ANIMUS POSSESSIONIS — aywy
BNafleHWA, TO eCTb Ha/lMuWe XenaHus, HaMepeHnsa BnagenbLa UMeTb Bellb
y cebs, coXxpaHMTb eé 3a coboii 1 obpalaTbCsa C HEM, KaK C COBCTBEHHOIA.
TONbKO Takoe BfafleHMe CUMTAeTCs PUAMYECKUM W ByfeT nopnexarb
IOPUANYECKOW 3aluTe, rae eCTb COYeTaHUe YKazaHHbIX ABYX 3/1eMEHTOB:
(haKTa HaxXOXAEHMA Bely B XO3AWCTBE U HAINUNA XKeNaHWsS COXPaHUTD,
MMeTb 3Ty Bellb y cebs. MNMepBsblii 31EMEHT ABAAETCA 0O6BEKTUBHBLIM, BTO-
poit — cy6beKTMBHbIM. TepMmuH "POSSESSIO" aBnfeTcs cpaBHUTEbHO
nosgHum. Mo umsunbHomy npasy (IUS CIVILE) BnageHne 0603Havyanoch
cnosom "USUS", To ecTb — "nonb3oBaHue". O6bIYHO Bnafenel n cob-
CTBEHHWK KakK 6bl cnuBatoTcs. Mo3TOMy roBopsT 0 "BfajerolieM cobeT-
BeHHUKe". Ho BnafeHne MOXeT BO3HWMKaTb M BHE CBA3WM C NpaBoOM CO6CT-
BEHHOCTU, U Jaxe ObITb ero HapyLleHneM. HeKoTopble pUMCKWE HOPUCTbI
rosopunn: "coBCTBEHHOCTb HE WMEET HUYero obuwero c BnageHuem"
(NIHIL COMMUNE HABET PROPRIETAS CUM POSSESSIONE).

O6bIYHO BNafenbLemM CTaHOBWUTCA MepBblii MNpuobpeTaTenb. YcCTaHOBNEHWE
(haKTU4YeCcKoro rocnofAcTea Haj Bellbto MMeHOBanoCb  3aBnafeHvemM  —
APPREHENSIO. Hanpumep, HeKTO 3axBaTun AUKOe XWBOTHOe. B nepegauve Bnage-
HUA — TRADITIO — 0T 04HOro nuua Apyromy, puMcKoe MpaBo ycmaTpuBano Mnpo-
n3BoAHoe npuobpeTeHne BnafeHns. BnageHune morno npuobperarbcsi U Yepes TPeTb-
nx nuy. "CORPUS™ Hekorga noHuMmanocb, Kak (hu3nyeckoe obnafiaHue BeLLblO: B
pykax, B fjoMe, BO fABope. No3gHee cTanu paccyxpatb Tak: CORPUS — Hanuuo Bo
BCEX Cny4yasax, Korfga, npu HopMasbHbIX YC/0BUAX, o0becrieyeHa BO3MOXHOCTb A/U-
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Te/IbHOro 1 6ecnpenATCTBEHHOro MPOSAB/EHUA rOCMOACTBA Nuua Haj Belblo. Tak,
cornacHo latw, AMKue 3Bepu U NTULbI OCTAlOTCA B HalleM BnajeHWu, noka OHU Co-
CTOAT MOJ Halleil oxpaHoli, HaNpUMep B K/eTKe, U He BEPHY/IUCb B eCTECTBEHHOE CO-
cTosiHMe cBo6oAbl. MpPUPYUEHHOE AOMALLIHEE )XMBOTHOE, [aXe eCn OHO YIAET co ABO-
pa, HO He MOTepsAeT NPUBbLIYKY BO3BPALLATLCA, HE BbIXOAUT U3 HALLEro BMafeHUA.

Ecnn npu nepefaye ToBapa, XpaHALWeEroca B KAa40BOW, HEKTO MNOAyyuT
KoY 0T Heé, To cyuTaetcs, 4To oH umeeT CORPUS B OTHOLIEHUN nNepegaBaemblix
emy ToBapoB.

Bnagenbyeckas Bona uam ANIMUS umeeTcs y nog/MHHOIO co6CT-
BEHHMKa MM y [06POCOBECTHOMO BafenbLa, KOTopblii B cuiy gobpoco-
BECTHOr0 3abny)AeHnsa cuutaeT cebs COOGCTBEHHMKOM, XOTH Ha CaMOM
[ene TakoBbIM He ABMAETCA. 3Ta Xe BOMA CYLLECTBYET Yy Hef06pocoBecT-
Horo Bnagenbua. MoaTomy pasnuyaroTca Bnafenblbl 3aKOHHble U Hesa-
KOHHble. [lepBble — 06bIYHO COOCTBEHHUKM Bewu. OTCHO4A HOPUCTDLI
MUMeHYIOT "npaBo Bnagetb Belwbio™ — IUS POSSEDENDI. Btopble — TO
€CTb He3aKOHHble Bnafesblbl — He WMEIT Takoro npasa. MTak, GbiBaeT
He3aKoHHOe [06pOCOBECTHOe BnafeHne U He3aKOHHOe HefobpoCOoBeCT -
Hoe BnafieHVe. B nepBom cnydvae, BMafienel, He 3Hal U He JO/MKEH Oblfl
3HaTb, YTO He MMeeT Mnpasa BMajeTb BeLLbi0, HanpuMep, HeKTO NMPUo6Gpén
BelLb OT HeCOOCTBEHHMKA, BblaBaBLuero cebs 3a CO6CTBEHHUKA. TONbKO
[06pocoBecTHbIV Bnageney, Mor npuobpetaTb MpaBo COHGCTBEHHOCTM NO
JaBHoCTW. Bo BTOpOM cnyyae, HefoBPOCOBECTHLIM BfafesibLeM ABMsET-
cs, Hanpumep, BOp, KOTOPbI/i CO3HAET, YTO Bellb YyXkas, HO BedéT cebs
Tak, 6yATO Bellb NPUHAANEXUT eMy. Eciim cO6CTBEHHUK NpeAbaBul UCK
06 M3bATUM €ero Belmn Yy (haKTUYecKoro Bnafensua, To HeLobpPOCOBECT-
HbIli Bnageney, 0TBeYa 3a COXPaHHOCTb BelW K 3a Naogbl 0T BeLim
CTPOXKe, HeXenn Ao6POCOBECTHbIN.

CyllecTByeT noHATUe ocHoBaHUA BnageHna — CAUSA POSSESSI-
ONS. [eiicTBOBan NPUHUMM: "HUKTO He MOXET U3MeHWUTbL cam cebe oc-
HoBaHve BnafeHms". Ecam nuuo o6nafaeT BeLiblo MO JOrOBOpY Haima,
TO eCTb [JePXUT Bellb, TO OHO B OHOCTOPOHHEM MOPSAAKe He MOXeT 00b-
ABUTb Cceba Bnagenbuem. Cnyyanocb, UYTO Aep)KaTenb MpeBpalianca BO
Bnagenua. MpeacraBum cebe, YTO HEKTO MOMY4YMS BeLLb Ha XpaHeHue,
HO peLmns KynuTb eé [0 UCTEYEHWUS CPOKa XPaHeHWs y TOro, KTo oTgan
eMy 3Ty Bellb Ha XpaHeHue. Ecan 3TO MPOU3OLLO, TO BEllb cuMTanacb
nepegaHHON Ha HOBOM OCHOBaHMM, HO 6e3 HOBOW (hakTM4Yeckol nepepa-
yn. JTO HasbIBaNOCh Nepefadveli KOPOTKol pykoii — TRADITIO BREVI
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MANU. WTak, ocHoBaHue ob6nagatens Bewu B cuny Hooro CAUSA
POSSESSIONIS, To ecTb Kynau-npogaxku, CYMTanoCb W3MEHUBLUVMCS.
Nvuo un3 gepxartens npespawianocb BO Bfagensua. bbliv BO3MOXHbLI U
obpaTHble cnyyan. Mpu NPoLaxe BeLin NPofaBeL, OH XX& U COOCTBEHHUK
1 Bajieney, Beln, JOroBapuBanca ¢ MokKynaTtenem, YTo B TEUYEHUU KaKo-
ro-To0 BPeMEHW Bellb OCTaHeTCA Yy npojasua. Hanpumep, 4ns Mcnosnb3o-
BaHUA WA XpaHeHus. 34ecb MPeXHUiA BnageneL, npespaliaeTcsa B gepxa-
Tens, KOTOPbIA AEPXMUT Bellb Ha MMs nofayyaTens.

BnageHne morno 6bITb NpPUo6GpPeTaeMo He TONbKO JIMYHO, HO U Yepe3 MnpejcTa-
BUTENS, KOTOPbIA fAelicTBYeT 3a CUET Apyroro nuua. MpeactaBuTeNb AO/MKEH UMeTb
NosIHOMOYMe NPUoGpecTy BRafeHUe OT UMEHU U ANs APYroro nuua.

3awmTa BnageHus obecneyvBanacb My6/MYHOA BNACTbiO B agMUHU-
CTPaTUBHOM WU MOAMLeACcKOM nopsgke. My6anyHas 3alymTa OCHOBbLIBA-
nacb Ha Bnactu — AUCTORITAS — maructpata. metotca BBUAY Tak
Ha3blBaemMble B/ajenibyeckue MHTEPAUKTLI. VX Lenb — yaepxartb cyle-
CTBYIOLLEE BafeHne, 3arnpeTUTb MOCAraTenbCTBO Ha ero HapyllueHue.
CyulectsoBanu OnNpeaenéHHble TepMWHbI ANA  HEeABMXMMOCTM W ANnA
OBMWKMMOCTU. BnafeHve 3awwmulaeTtca, ecnu Bnagenel, He npuoobpén Bellb
HacUNbLCTBEHHO, TAHO M He MOMyYMA Bellb B MPeKapHoe aepxxaHue. He-
KOTOpble NPWKasbl NpeTopa WAW WMHTEPAUKTbI MpecnefoBann Lefb BO3-
BPaTUTb HapyLUeHHOE BfafeHue.

BrageHune npekpalianocb WM yTpaynsanocb npu ytpate O4HOro u3
AByx anemeHToB — ANIMUS nan CORPUS. Ho yTtpaTa BnafeHusa morna
ObITb 1 Hefo6pPOBONbHOW. Mpekpalanocb BnajeHue 3a CMepTbio Bfa-
Jenbua; BCreAcTsme rmbenn Bewy; BCNeACTBUE MpeBpaLLeHns eé Bo BHe-
06OPOTHYIO; €C/IM ML Camo Xenano NpekpaTuTb BrajeHue NyTém oT-
YyXX[eHna BeLu.

PuMcKoe npaBo pasnnMyano MOHATUA BajeHWe W fep>KaHve —
DETENTIO. [epxaHue He Beno K NpuoGpeTeHuto KBUPUTCKOro npasa
COOCTBEHHOCTM MO AaBHOCTW. Hekoe ML NPOCTO AepXuT Bellb 6e3 Ha-
MepeHuns 06nafaTh et ansa cebs. He 6ygeT BnafenbueM NOKAaxenpuHu-
maTenb, AENO3WUTapuiA, MOMYUMBLUMIA Bellb OT COOCTBEHHMKA Ha XpaHe-
HWe, ccyfonpvHMMaTenb, KOMMOZaTapuil, MPoKypaTop, TOT, KTO BeAéT
peno B yyxom uHtepece (NEGOTIORUM GESTOR). Bce Takue nuua
— CyTb fJep>KaTenn. VIHTepAMKTHON 3aluTe MOANEXUT TOMbKO Bhaje-
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HVe, HO OTHIOAb He JepXaHwe. Befb y feTeHTOpa — fep>KaTens oTcyT-
cteoBan ANIMUS. [epxatenb — ecTb 06/1agatesib 0T UMEHUN JPYroro.
Y Hero HeT BOMM 06/1afaTh BeLbio, OTHOCUTLCA K HEl, KaK K CBOEN cob-
CTBEHHOIA.

Jeklina 13
O0PABO COBPCTBEHHOCTMW

MepBOHaYaNbHO PUMCKOE NPaBO HEe 3HAN0 TEPMUHA COBCTBEHHOCTb
(PROPRIETAS). B apeBHeiiwunii nepnoj co6CTBEHHOCTbL 0603HaYanach
cnosamun "Mos Bewb", "Hawa Bewb" (PLENO IURE), T0 ecTb "B non-
HOM npaBe". TpyAHO ckasatb, Korga nossunca tepmud PROPRIETAS. B
NHCTUTYLMAX [as (cepefMHa BTOPOro BEKA H. 3.) OH BCTPeYaeTcs LUEeCTb
pa3. Ho cToNbKO Xe pa3 BCTpevyaeTca B KayecTBE CUMHOHUMA U TEPMUH
DOMINIUM 710 ecTtb "rocnofctso Hag Bewamu™. Korga pedb MAET 0
NpaBoMOYMAX COOCTBEHHMKA, TO OObIYHO WMEETCA BBUAY 3HAMEHWUTas
Tpuaga: snageHve (IUS POSSIDENDI), nonb3osaHue (IUS UTENDI),
pacnopsi>kernve (IUS ABUTENDI).

MpaBo CO6GCTBEHHOCTU MPUHLMMWANBHO HE OrpaHMymBaeTca. Takoe,
abconioTHOE Mo CBOei 3awmTe, npaBo, kak IUS UTENDI ET
ABUTENDI — ecTb npaBo COOGCTBEHHMKa pacropsxaTbCsi NpuUHagne-
Xalleli eMy Belblo MO CBOEMY YCMOTPEHWIO BNAOTb A0 YHUUTOXEHNS.
Co6CTBEHHOCTb paccMmaTpuBanacb PUMCKMMMU OpUCTaMU Kak Hamboree
MosIHOe MPaBo Nnua Ha Belb. OTAeNbHbIA COOCTBEHHWK BCEBNACTEH.

TeM He MeHee, 40 KaKOW-TO CTeneHW NpaBO COGCTBEHHOCTU OrpaHu-
YMBANIOCh TaK Ha3blBaeMbIMW "CepBUTYTaMMU", NU3BECTHLIMU YXXe 3aKOHaM
X1l Tabnuy. TonHOMOuYMA COGCTBEHHWKA MOTIN OrpaHUyMBaThCca Mo
[BYM OCHOBaHMWAM: MO 3aKOHY W MO BOJIEN3bABIEHNIO CAMOTO COBCTBEH-
HUKa. 3aKoHOfaTeNbHble OrpaHWyeHWUs YycTaHaBAWBa/IUCL B WHTepecax
Jpyrux cob6CcTBeHHMKOB. OrpaHuyeHns ObIBatOT HEraTUBHbIE, TO eCTb 3TO
0643aHHOCTb Mua (COGCTBEHHMKA) BO34EPXKMBATLCA OT Kakux Mbo geit-
cteuii (IN NON FACIENDO) u nosutuHble (IN PATIENDO), To ecTb
0693aHHOCTb COGCTBEHHMKA TepneTb AelcTBMA Apyrux nuu. MogpobHo
06 3TOM Mbl PacCKaXemM B CBOE BpeMs B NeKLMW, MOCBALLEHHOW npaBam
Ha Yy>Kue BeLu, TO ecTb CEPBUTYTaM.
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CylLLIeCTBOBa/I0 HECKO/IbKO BUOB Mpasa COOGCTBEHHOCTU, @ UMEHHO:
KBMPUTCKas, COGCTBEHHOCTb MEPerpuMHOB, MPOBUHLMANLHAA COOCTBEH-
HOCTb, GOHUTapHas.

Co6CTBEHHOCTbL  KBMpMTCKad  obo3Hayanacb  cnoBamMum  —
DOMINIUM EX IURE QUIRITIUM. [Ona Heé 6binM XapakTepHbl
caenkn unm obpsagsl MANCIPATIO n IN IURE CESSIO. 3T1a co6cTBeH-
HOCTb npuobpeTanacb JOroBOPHbLIM MyTéM. EE HocuTensMmu moram 6biTb
TO/IbKO MOSIHOMpPaBHble pUMCKMe rpaxgaHe. OHa npuHagnexana Tem
rpaxgaHam, KoTopble  ob6naganu IUS COMMERCIL. NTaK,
CYLLECTBOBa/IO fiBa YyCNoBUsA. Bo-nepBbIX, NULO AO/MKHO 6bin0 06najatb
PUMCKOI MpaBOCNOCOGHOCTHIO, U, BO-BTOPbIX, Belb AO/HKHA 6bITb CMO-
COBHOM K y4acTuo B pUMCKOM 060poTe. JTO 6blnK Tak HasbiBaeMble RES
MANCIPI — npexge Bcero 3emns B Wtanun. VIMEHHO 3Ta COGCTBEH-
HOCTb npuobpeTanacb MOCPEACTBOM 06psAja MaHumnauvm uam B cuiy
MHUMOrO cyfebHoro cnopa. MocnegHuii cnocob o3Havan ycTynky npasa
B X04e npouecca. Bewwn He maHuunupyemble He TpeboBanu 3TUX ABYX
cnoco6oB. [loctatouHo 6b110 npocToii nepegayun (TRADITIO). Mo3gHee
CTa/n roBOPUTb, YTO TPaguuUMa OTHOCUTCA K 06/1acTh 06LeHapoHOro
npasa (IUS GENTIUM).

Uto Kacaetcsi COBCTBEHHOCTMW MeperpuHoB (MHOCTPaHLEB), TO He-
PUMCKUe rpaXkgaHe >xuam B Pume no npasy csoeil poguHbl (ORIGO). B
Hayane pecnybnvKW HeKoTopble OOLWMWMHBLI W OTAEe/bHbIE NMLA U3 YKMcna
nHocTpaHues nonyynnn IUS COMMERCII. Ecnv nHocTpaHeL, XoTen co-
BEPLUNTb CAENKY C PUMCKUM TpaxaHWHOM (Kynnas-npogaxa), To npuodb-
peTaemMoe MM MpaBo 3aLlWilianoch 3AUKTOM MEepPerpumHCKOro npetopa npu
NnomoLM (PUKTUBHBLIX MCKOB. FpM 3TOM 3a UCTLOM (DUHIMPOBANoCh, TO
ecTb BOO6paxanocb, CBOMCTBO PUMCKONO rpaXaHUHa.

Co6CTBEHHOCTb MPOBMHLMANbHAA 03HAyYana, Yto 3eM/in B MPOBUH-
LMAX CYUTAIUCL COBCTBEHHOCTbIO PUMCKOro Hapoga. OfHa 4acTb 3TUX
3emenb BKnwovanacb B coctaB AGER PUBLICUS, a fgpyrasa npegocTas-
nAnacb B NOMb30BaHWE NPEXHUM Bnafesblam B COOTBETCTBUM C WX Ha-
LMOHa/IbHBIMW 3aKOHaMU U 06bluasmMun. 3akoH rnacun: "Myctb um bygpet
Mo3BOJIEHO UMETb, BafeTb, M0/b30BaThCA WM U3BMEKaTbL nogbl”. C npo-
BUHLMANbHLIX 3eMeflb B3WMASUCb B MNOJb3Yy KasHbl 0COOble MnaTexu
(STIPENDIUM, TRIBUTUM). Bo BpemeHa UMMepun 3KOHOMUYECKOE
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3HaYeHNe NPOBMHLIMANLHON 3eMIN CTAHOBUTCS Bbile UTANWIACKOA B cuny
60/blUEA JOXOAHOCTV MEPBOA W GonblUel eé NpoTHKEHHOCTU. MMnepa-
Topbl Aaposanun obwmHam IUS ITALICUM u TeM 0cBOGOXAaNMN UX 3eM-
nM 0T 06n0XeHns. Takas 3eMfsi CTaHOBWACb MPeAMETOM KBMPWTCKONA
COBCTBEHHOCTM.

PasnnyeHne coBCTBEHHOCTM MPOBUHLMANLHOW WM KBUPUTCKOW MCYe-
3aeT npu [IMokneTuaHe, KOTOPbLIA ypaBHsA NOMOXKEHWE 3eMaun B ATanum ¢
NPOBUHLMANLHON 3eMnéil. Obe kaTeropun 3emesib OH 060N HAIOrOM.

HenpocTbiM  BONPOCOM  AIBNSETCA  BOMPOC O  COBGCTBEHHOCTM
"60HMTapHOW" nnn "npetopckoin”. deno B TOM, YTO CheuuanbHOro Tep-
MWHa Ans 37Ol COB6CTBEHHOCTW He 6blf0. PUMASIHE ONWCLIBAIWN €€ CoBa-
mu REM IN BONIS HABERE, 10 ecTb "MeTb Belllb B CBOEM MMYLLECT-
Be". Karteropmsmu 3Toil cobcTBeHHOCTU 6binn: Tpaguums (TRADITIO),
IN BONIS, BONA FIDES, ACTIO PUBLICIANA. 3Ta ¢opma cobeT-
BEHHOCTU TeCHO 6Oblfia CBA3aHa C BOMPOCOM O BnafeHWW. Ytobbl MOHATH
Npyvpoay 3TON COBCTBEHHOCTW, Mydlle HayaTb C [aBHOrO Ciyyas BO3-
HWKHOBEHMA BGOHWTapHOW cobcTBeHHOCTW. [ail rosopuT: "Ecnn S Bellb
MANCIPI He maHuunupyto Tebe, He yctynmo IN IURE CESSIO, a
ToNbko nepegam (TRADIDERO), To x0T 37a Bellb U 6yAeT cuMTathesa B
TBOEM MMYLLECTBE, OfHAKO OCTAHETCH B MOel KBUPWUTCKON COOGCTBEHHO-
CTW, MOKa Tbl He NPMOGPeTELIL € MocpefCTBOM [LAaBHOCTHOrO BnafeHus
(USUCAPIO). Mo 3aBepLUeHMM 3TOT0 BNafeHMs, OHa CTaHOBUTCA TBOEW
Ha nonHom npase (PLENO IURE) n B TBOEM MMYLLECTBE, 1 B TBOEA KBU-
pUTCKOIA COBCTBEHHOCTM, Kak BYATO OHa Oblna Tebe MaHLMIMPOBaHa UK
yctynneHa IN TURE".

B | Beke 8o H. 3. npetop My6amunii BHEC B CBOI 34MKT OCOOLIA UCK:
ecnu Bewb paspaga MANCIPI nepewna nyTém HedopMmanbHO nepefayn
(TRADITIO), To cyfba [O/MKeH 6bl1 CyaUTb, Kak ecnu 6bl Bellb 6bla
npuobpeTeHa Mo AaBHOCTW.

Takum 06pa3om, COBCTBEHHWK nepefaéT Bellb He NYTEM TOPXKeCT-
BEHHOr0 akTa MaHuuMnauuy, a MyTéM nNpoCTOi Tpaguuuu, KoTopas
Nno KBUPUTCKOMY MpaBy MNPUMeEHsNacb TONbKO K HeMaHUMNUPYEMbIM
Bellam. M mpeTtop Aasan npoueccyasibHyto 3aLiuMTy TakOMY COBCTBEHHU-
Ky (uck — ACTIO IN REM PUBLICIANA). CnepoBaTensHo, npetop
pewnTeNbHbIM 06pa3oM OTKasbiBaeTcs OT opmanuama. OH 3aljuuiaeT
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npuobpeTarens, XoTa COBCTBEHHOCTb Oblna nepefaHa rnocnegHemy c rno-
pokoMm B caenke. Co3faBanocb OpUrnHanbHOe MonoXeHue. OTYyxaaTeNb
— MpeXHWii Bnagenel, — npu3HaBanca COO6CTBEHHUKOM (KBUPUTCKMM),
0fHaKo Bellb Mpu3HaéTcs 3a npuobpeTateneM, KOTOPbIA (aKTUYECKH
Bfagen ew. ITOT MOCAeAHMIA MpWU3HaBaICsH HOBbIM, MPETOPCKUM unn 60-
HUTapHbIM COGCTBEHHMKOM. [1paBo e KBUPUTCKOrO COBGCTBEHHMKA, Kak
NULWEHHOr0 MCKOBOW 3almuThl, npespawanocs B IUS NUDUM — ronoe
npaso. [peTopckuii COBCTBEHHMK MOAyYan 3awuTy MPOTUB BCAKOIO
TPETLEro fnua, B TOM Y1C/ie U NPOTMB LUBWU/ILHOFO COOGCTBEHHMKA. WTaK,
NpeTop He NPUHUMaET B CoobpaXkeHue, ObiNn N cobnofeHbl BCe (op-
ManbHOCTW Mpu nepefaye cO6CTBEHHOCTU. Ero MHTepecyeT TONbKO (hakT
BMafleHNs BeLLbl0 Ha NPaBOMepPHOM OCHOBaHMW. CyTb 6OHWTapHON c06-
CTBEHHOCTU 3aK/IOYaeTCs B TOM, YTO aHTUYHAsA COBCTBEHHOCTb, KOTOpast
Hekorga 6bina npuaaTKOM OOLMHHOM, CTaHOBWUTCA YacTHoW. Co6CTBeH-
HVK Tenepb CBOGOAHO, 6e3 BCAKOMO yvacTus OOLLMHBI, MOXET pacnops-
XaTbCA COOGCTBEHHOCThLIO.

CnepoBatenibHO, TOMLKO B Nepuog no3gHei pecny6avkm B Pume Ha-
YynHaeT ohopMATLCA, B MOMHOM Mepe, yacTHasi cOOGCTBEHHOCTb. [Mocne
TPeTbEero BeKa H. 3. Pasnnumsa BCex BULOB COOCTBEHHOCTU CraXMBatoTCs,
a npu HOcTuHMaHe wcyesaet Kareropus DOMINIUM EX [URE
QUIRITIUM.

PaccmoTpuM cnocobbl NprobpeTeHns npasa COBCTBEHHOCTW MO AO-
rosopy. B knaccuueckom npase CyLLeCTBOBanM TpU Crnocoba J0roBOpHO-
r0 Pacrnops>KeHUsi COBCTBEHHOCTbIO: MaHUMMauus, MHUMbIA CyAe6HbINA
cnop, HedopmanbHas nepegadva. [na Bcex aTUX cnocobos TpeboBasioch,
4yToObI OTUYXAaTesb 6bl1 COBCTBEHHUKOM. B NpOTUBHOM Cfy4ae fpyras
CTOpOHa — npuobpeTaTens -— He MOrfa cTaTb COGCTBEHHUKOM B COOT-
BETCTBMM C Makcumoli Ynbnuana: "NEMO PLUS IURIS AD ALIUM
TRANSFERRE POTEST QUAM IPSE HABERET", TO eCcTb "HUKTO He
MOXEeT nepegatb ApYromy npas 60/bLle, Yem cam uMmeeT". BO3MOXEH U
TaKoi nepeBoj; "HUKTO He MOXET MEPEHeCTU Ha Apyroro 6osblie Mpasa,
YyeM MMeeT cam".

Ho Bewb Morna ob6nagate nopokom — VITIUM REI, To ecTb ObITb
BopoBaHHON (RES FURTIVA). Takas Bellb cuuTanacb Hecrnoco6HO
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K nepefade npaBa COGCTBEHHOCTW. [,0rOBOPHbIA Nepexod npaBa cOGCT-
BEHHOCTU 6blfi BO3MOXEH TO/MbKO MPWU HaNMUYMKU COrfalleHnUst CTOPOH O
TakoM Mepexofe.

MANCIPATIO. Ans oT4yyxaeHWs onpeaenéHHOro pofa BeLleid

Tpeb6oBanca 0cobblii TopxecTBeHHbIA 06psg — MANCIPATIO.

lali nogpo6HO onwucbiBaeT 3TOT 06psAf. MpuobpeTaTenb B NPUCYTCTBUM MNATU
cBugeTeneid (06A3aTeNlbHO MOMHOMPABHbIX PUMCKUX TFpaxfjaH) W BecoBLiMKa
(LIBRIPENS) npousHOCUT onpefeneHHy (opmyny: "'a yTBepxjaw, 4To 3T0 pab
(Belib) MPUHAANEXMUT MHe Mo MpaBy KBUPWUTOB U Aa 6yAeT OH KymniaeH MHOK 3a 3Ty
Medb M MOCPEeACTBOM 3TUX MefAHbIX BecoB'. 3aTeM OH yAapsin Kyckom (6pyckom) me-
AW MO yallKe BECOB W NepefaBan 3TOT KyCOK MeAW OTUyXAaTento Kak MOKYMHYO Lie-
Hy. OnucaHHbIN 06psA rOBOPUT MHOFOe.

Mo npefcTaBneHNAM [APEBHUX PUMAH, COOGCTBEHHOCTb Ha BeLLM
MANCIPI He sBnsnacb HeorpaHuyeHHoi. OTcloga M 06CTaBNEHHOCTb
aToro otuyxgeHus gopmansHoctamu. MANCIPATIO — 3To cpenka,
OXBaTblBaBLUaa Becb 060POT C OCHOBHbIM KanuTanoMm. MoHeTa B Pume
nossunacs B anoxy Xl Tabnuy, BO3MOXHO, YTO JaXe N0o3Xe — C Moso-
BMHbI IV B., & OnucaHHaa cfienka, To eCTb MaHuunauna, npogomxana cy-
LLecTBOBaTb W B Aa/bHelLLeM.

MaHuunauma BO3HWMKMA TOrga, korga Pum ewié He 3Han YekaHHOM
MOHETbI, U B KayecTBe AeHer ynoTpebnsnacb Mefb B CAWTKax, Korpga
eé [eiicTBUTENbHO pybunn w B3BewwBanu. Hanuume natu ceupetenei
eCTb NEepPeXXMTOK y4yacTus BCeld 0OLWMHbI B OTUYyXAeHnn. ObLiMHa HeKo-
roja faeana paspelleHue Ha OTYYXAEHWE W KOHTPOAMpOBana CLENKY.
CBugetennm — cyTb He MPOCTO OYEBMALbI, a rapaHTbl AeliCTBUTENbHOCTH
COenKW, MpOYHOCTW COBEpLUaeMOro npuobpeteHns. [MpuobpeTatens,
no o6LiemMy npaswuay COCTOATE/NbHbIA YenoBeK, CTPEMWUICA NPUOBPecTu
3eMJII0 C rapaHTueil, YTO HWM rocyfapcTBO, HW OTYYXAaTeNb He OT6epyT
e6. HeCOMHeHHO, 4YTO B Hayane mMaHuMnauusa 6bina AeCTBUTENbHOW Kyn-
neii-npogaxeil. B MOMEHT NprMo6peTeHMs BelM MOKynaTeb NPOU3HOCKN
topmynly 1 TyT >Xe Bpyyan npogasuly nnaty. C TeyeHMEM BpPEMEHMU
coxpaHunacb NuWb (opmMa CAeNKn, HO eé coAepxaHue CTano MHbIM.
[JeiicTBUTeNbHas cAenka W nepefjava [eHer COBEPLUAIMCb BHE Camoro
obpsga maHuunauuu. [pW HaAMyYMM YeKaHHOW MOHETbl KYCOK Meaw
BOBCE He Obln 3KBMBaNEHTOM. M XOTS peasbHON ynnatbl He 6blN0, HO
(hopma ocTaBanach. bonble Toro, 6e3 cobnogeHUs obpaga MaHumMnaumm
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COOCTBEHHOCTb Ha Bellb He mepexoguna K npuobpetarento. C TeyeHUeM
BPEMEHUN 06paL MaHuunauumy nofyynn LWMUPOKoe NpuMeHeHue. TopxecT-
BeHHasa hopMa C yyacTMeM MATW CBuAeTesell, BECOBLUMKA, U C MPOU3HE-
ceHvem opmynbl "npuobpeTtaro 3a Kycok Mean" HaumHaeT 06C/yKuBaTb
MoYyTy BecCb TOTAalHWI 060POT, NYCTb M HECNOXHbIA. O6psafA "nocpefcT-
Bom Meaum u Becos" (PER AES ET LIBRAM) cTtany npumeHsTb
Jaxe Npy coBeplleHWM OGpaka M NpU pacnops>XeHnu KMMyLLeCTBOM Ha
cnyyain cmepTu.

MpaBMNLHO cUMTATb, YTO CTECHEHUSA, TATOTEBLUME HA PacrnopsXKeHnn
RES MANCIPI, asnsnucb cneactBMem 6binoid MPUHAANEXHOCTU 3TUX
Belleli KONMNEKTUBY, CNeACTBMEM OrpaHWYEHHOCTW NpaB OTAENbHbIX NKL,
Ha 37K Bewy. OTUYXAEHME TaKMX Belleil NepBoHaYaibHO 03Ha4vano y3yp-
nauuio 06LLeCTBEHHON COBCTBEHHOCTU Hambonee 60raTbiMU U BAUATENb-
HbIMW NIOALMU.

HecMOTps Ha CBOIO CIOXXHOCTb U HEYK/HOXKECTb, MaHUMNaLus Bhos-
He YAOBNETBOPsAfa MHTEPecbl MaTpPULMAHCKO-MNe6eicKoi  BEPXYLLKU
pUMCKOro o6LliecTBa. OHa He MPensTCTBOBasa KOHLEHTPaUWu 3emenb B
pyKax 3TON BepXYLIKWU. MOCNeAHss CTPEMUNACh YAepKaTb B CBOMX pyKax
3eMefibHble 6oraTcTea, Gbina 3aMHTEPecOBaHa B TOM, 4To6bl 3T GOraTcT-
Ba HE TaK-TO JIETKO OTUYXXAANUCh, YN/bIBaN U3 €€ pyK.

[pyrum cnocoboM nepeHeceHWs npaBa COBCTBEHHOCTW Obln MHU-
MbIin cyaebHbin npouecc (IN ITURE CESSIO). lMpuobpeTtatenb U OTUYX-
Jatenb, HENPeMeHHO NnLa, LOMYCKAaBLIMECH K YYacTUIO B PUMCKOM Npo-
Lecce, ABnanucb K npetopy. MpuobpeTatens TpeboBan Bellb, KOTOPYHO
OH npuobpeTan, yTBepXaad, UTO OHA NPUHAANEXMUT emy. OTuyxaaTesb
WM NPU3HAaBaI NpaBo UCTLA, WKW NpPocTo Monvan. MpeTop, B CBOK OYe-
pefb, KOHCTaTUpOBa/a NpaBo.uUCTUa W BblgaBan akT, MOATBEPXKAAtoLLuNii
BOJIO CTOPOH.

Uto KkacaeTcd Tpaguuum, TO OHa NPUMEHSNAachb MPU OTUYYXKAEHUM
Bewlein He maHuunupyembix (RES NEC MANCIPI). OHa He 6bina 06-
CTaB/leHa KaknuMu-1n6o opmanbHOCTAMU. Pa3nuyHble cnocobbl npuob-
peTeHns npasBa COOCTBEHHOCTM [feTanbHO onucaHbl aem. OH nucan:
"NHorga, Mbl nprobpetaem npasa COGCTBEHHOCTU Ha BeLLM NO BCEOOLLe-
my npasy (IURE GENTIUM), KOTOpoe Ha eCTEeCTBEHHOM OCHOBaHUM
04MHAKOBO cob/oaaeTcs cpean BCeX /0Ael, MHOrAa, Mo LUBWUIbHOMY
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npasy, TO eCTb N0 COGCTBEHHOMY MpaBYy Halleil rpaX4aHCKOoW O6LUHbI".
Co6CTBEHHOCTL BO3HMKAET, Yalle Bcero, B cuny 3axsaTa (OCCUPATIO)
BO B/ageHune HuYeliHbIx Bewleid (RES NULLIUS). Hanpumep, HeKTo noii-
Man pblby, NTuUy Wam gukoro 3seps. ail roBopuT: "He TOMbKO TO, YTO
[enaeTca HawyM MocpeAcTBoOM Mepefayun, NpUHaALNeXWUT Ham MO ecTecT-
BEHHOMY TpaBy, HO TaKXe W TO, YTO Mbl NpuobpeTaem NyTéM 3aBnaje-
HWA, TaK Kak Beln 3T 6blan 6ecxo3aiiHbIMU, Kak, Hanpumep, Te, KOTO-
pble 3axXBaTblBAOTCA Ha 3emMne (gukue 3Bepu), B mope (pblbbl), uan B
BO3AYLIHOM nNpocTpaHCcTBe (NTUUbl). Tak, ecim Mbl MoiiMaeM AWKOro
3Beps, UAKM NTUUY, UAn pbiby, TO NOMMaHHOE HaMU XXMBOTHOE A0 TexX Mop
NpuU3HaETCA HalMM, MOKa Mbl AePXMM ero B Hawei Bnactu. Korga xe
OHO YWAET U3-NOA Hallero Hajg3opa U MoAy4MT OMNATb eCTECTBEHHYHO CBO-
6oay, To cHOBa Aenaetca (COOGCTBEHHOCTbLIO) NEPBOro 3aBNafeBLUero, Tak
Kak OHO nepecTano Ham npuHagnexarb. EcTecTBEHHOI CBOOOAbI XXMBOT-
Hoe, Mo-BUAMMOMY, [OCTUraeT TOrga, Korga OHO WAWM WCYe3HeT y Hac u3
BUAY, WUNKN, XOTA W OCTaBTCA Mepeq HawuWMK rfasaMu, HO mpecnefosaHme
ero CTaHoOBUTCA TPYZAHbIM. OTHOCUTENBbHO & TeX XXMBOTHBIX, KOTOpble
WMEIOT NPUBbLIYKY YNeTaTb U ONATb NMPUeTaTb, HaNpumep, OTHOCUTENIbHO
ronybeii M nuyén, paBHbIM 06pPa3OM OTHOCWUTENbHO OJfieHEN, KOTOpble
06bIKHOBEHHO YXOJAT B Jfleca WM BO3BpallatoTCcs, MPUHATO chegytollee
npaBuo: ecnn XWBOTHbIE 3TU TEPAIOT CKNOHHOCTL K BO3BpaLleHuto, TO,
BMeCTe C TeM, NepecTaroT B6bITb HaWMMKU W AenatTcst (COBCTBEHHOCTBIO)
3aBnagesLluero ummn. CKNOHHOCTb K BO3BPALLEHUIO MCYE3aeT Yy HUX, Mo-
BUAMMOMY, TOrAa, KOrja OHW OCTaBAT MpPUBLIYKY BO3Bpawarbcsa™. O6b-
eKTOM 3axBaTa ABNAIOTCA BeLW BOeHHOro npotmBHUKa (EX HOSTIBUS).
CornacHo a0, no o6LweHapof4HOMY MpaBy, HaM MPUHALNEXUT TaKxXe U
TO, YTO Mbl 3axBaTblBaeM Yy Henpudatena. Llensc roBoput: "W Te Bpaxe-
CKMe BeLy, YTO OKasblBatoTCA Y HAC, He CTAHOBATCA O6LLECTBEHHBIMU, HO
[enatTcs COBCTBEHHOCTLIO 3aXBaTMBLLEr0".

MpupalleHMemM 3eMenbHOro y4yactka Cnyxut HaHoc (ALLUVIO).
Ecnu npoucxofuT nocteneHHoe N He3aMeTHOe HaMbiBaHWE 3eEMN Y pey-
Horo Gepera, TO 3emns Cpasy e [0CTaércsi COOGCTBEHHWKY 3eMeflbHOro

y4yacTKa. Iaii roBOPUT:

"OfHaKo M To, YTo npubaBniseTcA HaMm '‘NocpefjcTBOM HaHoca', CTaHOBUTCA
Halleli (COGCTBEHHOCTbIO) B CUY TOFO XXe camoro npasa; MNpy 3TOM MOCPeACTBOM Ha-
Hoca npubaBnsaeTcAa, 04eBWAHO, TO, YTO peKa npubaBnAeT K Hallemy MoJo maso-
nomMasny, Tak YTo Mbl He B COCTOSIHUM OMNpefe/InTb, CKONIbKO NPUBaB/ISAETCA B KaXayto
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MUHYTY: BOT 06 3TOM-TO 1 BblpaXkaldTcs 06bIKHOBEHHO, YTO, NO-BUAMMOMY, OHO NpU-
6aBnseTcsa ''MocpefCTBOM HaHoca', Tak KakK npubaBnseTcsa [0 TOro NOHEMHOry, 4To
He3aMeTHO ANA HallWX rnas.

Takum 06pa3oM, eCcin peka OTOPBET KaKyl-nMbo 4acTb 3eM/IM OT TBOErO yya-
CTKa W NpuHeceT eé K MOeMy, TO 3Ta 0TOpPBaHHas YacTb OCTaéTcs TBOeN.

Ho ecnun nocpefuHe peku obpasyeTcs HOBbI/i OCTPOB, TO OH ABNSAETCH 06LWUM
ONA Bcex Tex, KOTOopble M0 06eMM CTOPOHaM PeKU WUMeT NpubpexHble BRajeHus;
€CNIN e OCTPOB BO3HMKAeT He MOCPeAn peKu, TO OH MPU3HAETCA NpuHagnexawium
TeM, KOTOpble Ha 6aunxalilleil cTOpoHe BMafetoT NPUOPEXHBbIMU yyacTKaMu 3eMamn'.

B nonHyto co6CTBEHHOCTb NPUCBAMBANUCL BelLM, BpOLLEHHbIE COb-
cTBeHHMKOM (RES DERELICTAE).

BaXkKHbIM ABNAeTCA BOMNPOC, KTO AB/AeTCA CO6CTBEHHUKOM I'IOCTpOVI-
KN Unn Haca>K,quM|71, NPON3BEAEHHbLIX Ha YYy>XOM yHaCTKE? Mo aTomy no-

Boay laii roBopuT:

"Kpome Toro, nocTpoiika, Bo3fBUrHyTas Kem-nnbo Ha Halleii 3emnie, XOTs 6bl
KT0-Nn60 noctpoun eé ana cebs, cTaHOBMTCA MO eCTeCTBEHHOMY NpaBy Halleld, Tak
KaK MOCTPOEHHOEe Ha MOBEPXHOCTU MPUHAANEXMUT (CO6CTBEHHMKY) 3eMNU.

B ropasgo 6o/blueil cTeneHW MPUMEHSAETCS TO e caMoe K pacTeHWto, KoTopoe
KT0-N160 Mocagna Ha Moeli 3eMJie, eC/in TONbKO pacTeHWe MyCcTU0 B Heé KOPHU.

To e camoe CNyvaeTcsi U € x/1e60M, KOTOPbIA KTO-11M60 NOCeeT Ha MOei 3eme.

Ho ecnin Mbl BUHANLMPYEM OT HEro 3eMJIt0 UK MOCTPOWKY U He XOTUM ero BO3-
HarpaguTb 3a UCTpayYeHHOe Ha MOCTPOiiKY, paccagHUK 1 noces, TO eMy MpeAcTaBAs-
eTcs NMPOTWMB Hac BO3PaXKeHMWe 3/10r0 YMbIC/a, eC/in TONbKO OH 6blN A06POCOBECTHLIM
Bnafenbuem™.

Kakum cnocobom npuobpeTaeTcs COOGCTBEHHOCTb Ha nofbl? o
obuemy npasuny, nnoabl (FRUI) cTaHOBATCA OTAENbHON BeLblO C MO-
MeHTa ux oTtaeneHuss (SEPARATIO). OHM npuHagnexanu TonbKo cob-
CTBEHHWKY MNOAOHOCALLEN NnbO npuHocAwei Bewmn. HO NOXM3HEHHbIE
nnogononb3oBarteny 6ol COBCTBEHHUKAMU ECTECTBEHHbIX M/1040B C
MomeHTa cbopa ux (PERCEPTIO FRUCTUUM). HOpucTbI-Knaccuku
cymTanu, 4Yto fo6pOCOBECTHbIE BNafesbLbl UMEKT NPaBo CO6CTBEHHOCTU
Ha nnoasbl. :

OfHMM 13 cnocoboB NpuMobpeTeHUs COBCTBEHHOCTU ABNAMACH Crie-
undukauma (SPECIFICATION To ecTb npufaHvue maTepun HOBOrO BUia
(SPECIES), co3gaHve Ka4yecTBeHHO HOBOW Beww [pumep cneuyuduka-
LMKN: HEKTO Hanucan KapTWHY Ha Yy>Oi AOCKe unu xoncte. BosHukaeT
HOBOE, paHee He CyLleCTBOBaBLUee NPou3BefeHue. MTak, nog cneuudu-
Kauuein noHuMmaeTcs m3rotoBneHne Hosoi Bewyn (NOVA SPECIES) u3
OAHOW MM HECKONMbKUX APYTUX.
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Bo3HMKaeT BONPOC, KaK 6bITb, €CNM co3jaTeNb HOBOI BelnM BOCMNONb30Bas-
Cs MaTepuanoMm, NpuHagNexXalum gpyromy nuuy.

HanomHum nosnyun AByX HOpUANYECKUX LWKONA NO 3TOMY BOMpOCY. Ca6MHMaHLLbI cyuTann, 4To
CO6GCTBEHHNK MaTepuana ocTtaéTca CO6GCTBEHHWKOM Belwu B eé HOBOM BuAe, MGO mMaTepna JOMUHUpPYeET
Haj (opmoii. CnepoBaTenbHo, cabuHMaHLUbl, N0 CywecTBy, OTpuLann cneyndukaynio. Mo MHeEHUIO Xe
npokKynnaHues, HoBasa Bellb Ha nMpaBax CO6CTBEHHOCTHM npuHagnexunT eé cospatento, n6o AOMUHUPYET
q)opma; maTepua xe — Belb I'IOﬁOHHaR, npunpaaTtoyHad, HecylwecCTBeHHad, NokKa He NONy4yuT [bOprI.
|-|03TOMy CO6CTBEHHUK mMaTepuana Bnpase NONy4YnTb BO3HarpaxpaeHuwe 3a martepuan.

BnocnegctBun npuwnn K BbiBOAY, 4TO cneundukaTop (SPECIFICATOR)
CTaHOBUTCHA COGCTBEHHWKOM HOBOW BeLlW, eciv OH K YyXOMy maTepuany npu-
6aBW/, YACTMUHO, U CBOM COBCTBEHHBIA. CrneunduKaTop Bo3MeLLaeT COGCTBEH-
HUKY CTOMMOCTb MepepaboTaHHOro martepuana. MpegcTaBum cebe, YTO UyXOW
mMaTepuan Mcnonb3oBasa COGCTBEHHMK FaBHOM Beww. Mo aTomy nosogy lMait ro-
BOPUT, YTO ec/iM KTO-TO BO3BEN CTPOEHMEe Ha CBOEM Yy4yacTKe M3 4YyXOro marte-
puana, To cUMTaAETCA CO6CTBEHHUKOM 3[jaHUsA, TaK KakK BCE YTO CTpOUTCA Chefy-
eT 3a MoYBOW. PUMCKMeE IOPUCTbI-KAacCUKN 06CyXAanu TakKyl cuTyauuto, Korga
ANA co3faHUA HOBOW BewMn 6blAM WCNONb30BaHbl PaBHOLEHHbIE MaTepuanbl,
npuHagnexaslue pasHbIM nuuam. MomnoHwuii nucan, “Korga OfHOBPEMEHHO
BHOCATCA pasHble BellecTBa, U3 KOTOPbIX COCTAB/ISAETCA OAHO /1eKapCTBO, WK,
cBapuB 61aroBoHue, Mbl AenaemM nomagy, To HU OAUH NPEeXHWA COBCTBEHHUK He
MOXeT MpaBW/IbHO Ha3BaTb 3TO CBOMM; MO3TOMY /lyylle BCero cymMTaTb, YTO 3TO
NPUHaANEXNT TOMY, 19 KOr0 OHO cenaHo™.

Co6CTBEHHOCTb MOrNa BO3HUKATb U B cuiy okkynauum (OCCUPA-
THO), TO ecTb MPUCBOEHMA W 3aB/afieHUs Bellamy C HaMepeHvem yaep-
XaTb WX 3a co00i. B OTHOWEHMM 6ecxo3sliHbIX BeLlel [AeACTBOBaO
npasuno Xl Tabnuy — RES NULLIUS CEDIT PRIMO OCCUPANTI
— 6ecxo3siiHas BeLlb CeayeT 3a MepBbiM 3axBaTUBLLUMM, MPU HaIUYAK Y
nocnefHero Bonn BnafeTb et and ceés (ANIMUS DOMINI). TepmuH
okkynaumsi (OCCUPATIO) nopoii npuMeHsAncs B TOM Ciydae, Korga ro-
CYJapCcTBO KOH(PMCKOBA/IO YAaCTHOE MMYLLECTBO B BUJE YrOMIOBHOrO Haka-
3aHua nnu 3a Hegoumkn (OCCUPATIO A FISCO).

Co6CTBEHHOCTb MOrNa BO3HWKaTb WM B CAy4vae, ecnu Obln OTbICKaH
knag (THESAURUS). Mo KnagoM MNOHUMaeTCA BCAKas LEHHas BeLb,
[aBHO COKpbITast N KOrfa Henb3s HailTu eé cobecTBeHHNKA. Ecnv knag 6bin
HafieH Ha Yy)XOM Y4acTKe, TO MO/IOBMHY MOMyYas HaXOA4UK, a MON0BU-
Hy — Bragenew, 3emnn. HeKoTopble OPUCTbI CUMTANU Knag ocobbimM cny-
Yyaem OKKymaLuu.

CnepylolwMMm BMAOM nNpuobpeTeHUs npaBa COBCTBEHHOCTM Oblsla
npuobpeTaTenbHasa gasHocTb (USUCAPIO). J/lnuo, npoBnages uyxoii
BELLbI0 B TeYEHMe YCTAHOBNEHHOrO 3aKOHOM CpOKa, npuobpeTano cobeT-
BEHHOCTb Ha Heé. B pJaHHOM cfnydvae peyb WAET O /iMLE CBOEro npasa
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(camoBnactHoro — SUI IURIS). TpnobpeTteHne nNo AaBHOCTM 6blNo
BO3MOXHO B TOM Ciyd4ae, KOrga B MEPUOA OTUYXAEHWSA BeWM He 6bina
1cnonb3oBaHa npouedypa MaHuunauum Uam MHMMOro cyfebHoro cnopa.
3[ecb COOGCTBEHHMKOM BeLLM M MO KBUPUTCKOMY MpaBy OCTaéTCA OTYYX-
patenb. Ho gobpocoBecTHbI MpuobpeTaTesb NpuobpeTan eé no AaBHO-
CTW, NPUYEM OTYYXAaTeNemM MOr ObiTb U He-COBCTBEHHWK. [ali roBOpUT:
"BrnpoyemM, Mbl MOXEM MPMOOPECTM MO [JABHOCTW [aXe Te BeLlM, KOTo-
pble HaM OblNK NepefaHbl He COGCTBEHHWKOM, OyAb OHWM MaHLMNUPOBaH-
HbIMW  WAM  HE MaHUWUMMPOBAHHbIMW, /MWL 6bl  Mbl  NOAYYMAM
nx B [06GPOI COBECTM, cuMTas 4TO TOT, KTO MepedaéT, sBNseTcs cO6CT-
BEHHUKOM".

CyLLecTBOBaNIO HECKO/LKO MPU3HAKOB, COBOKYMHOCTb KOTOPLIX Aa-
BaNla OCHOBaHWe AN NpUOBpeTeHWs Beww Mo AaBHOCTW. HenpoTusope-
yme 3TUM MpuU3HaKam fAenano Bellb noaxofaileii. ali pasbAcHMA 37O Ta-
KM o6pasoM: "npuobpeTeHne No AaBHOCTU LOMYCKAaeTC B OTHOLUEHUM
TeNEeCHbIX BELUER, 3a WCK/OYEHVNEM CBALLEHHbIX, HEMPUKOCHOBEHHBIX,
06LLEeCTBEHHbIX Belleli PUMCKOrO Hapoja W ApYrux rpaxgaHCKux 06-
WMH, a TaKkXkKe 3a UCK/YeHMeM CBOGOAHBIX Ntofeir”. 3aTem, npuobpeTe-
HVe Mo JaBHOCTU LO/HKHO 6blI0 ONUPaTbCA Ha 3aKOHHOE WK MpaBoMep-
Hoe ocHoBaHue (TITULUS). [pyroii npusHak — npuobpeTeHne Mo
[aBHOCTW JO/MKHO 6biTb OCHOBaHO Ha gobpoii cosectn (BONA FIDES)
Ha CTOpOHe npuobpeTaTtens, KOTOPbIA LO/MKEH 6blTb YOEXAEH B TOM, UYTO
oTyyXJaTeNb ABNAETCA COOCTBEHHWKOM Bewu. [laBes roBopuT, 4TO
"CyLLeCTBYeT pasfinume Mexy OCHOBaHWeM BNafeHUs W OCHOBaHWEM
npuobpeTeHNs No AaBHOCTW, MO0 NPaBUIbHO FOBOPUTCSH, UYTO KTO-TO Ky-
MU Bellb, AaXe eCAM OH cAenan 3To He Mo fobpoii coBecTu, NOAOBHO
TOMY, KaK TOT, KTO CO3HaTeNbHO KYMW/ YYXYIO BeLlb, BMafed B KayecTse
nokKynaTens, XoTa U He npuobpeTaeT eé no JaBHoOCTU". PUMCKue topu-
CTbl, @ 3aTeM W CpefHEBEKOBblE YUnan: 4OBPOCOBECTHbIN NpuobpeTaTesb
(hbUKCUpyeTCcA TOMBKO Ha MOMEHT rnepejaynm Beln. Ho n B TOM cnydae,
ecnn B fanbHeiiluem Bnagenel, y3HaeT, 4TO MPMOOPEN UyXYH BeLlb,
USUCAPIO npogomkaetca. BnafeHve Belblo LOMXKHO ObITb Herpepbis-
HbIM. TO/IbKO C HapyLleHnem BnafeHUs TeyeHue [aBHOCTY MpepbiBaeTcs.
3aTeM 3aKoHOM 6bln YCTaHOBMEH CPOK MpuobpeTaTeslbHON AaBHOCTU: ABa
rofa ana HeABMXUMOCTU U OAMH AN ABUMXMMOCTK. Mo cnosam [Mas, cum-
TaeTcs, YTo 3TO MPUHATO AN1F TOro, YTo6bl NPaBo CO6CTBEHHOCTU Ha Be-
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LW He NpebbiBaNo CAMLIKOM [0Nr0 B HEONPeAenéHHOCTMW, Tak Kak cobCT-
BEHHWKY JOCTATOYHO A1 OTbICKaHWs CBOEW Belyy rof wian fjBa BPEMEHMU,
KOTOpPOe MpefoCTaBfsAeTCs BRafenbuy ANna npuobpeTeHns Mo [aBHOCTW.
BO3MOXHO /11 GblNO NpUOGPETEHNE MO JaBHOCTM, ECAN CYLeCTBOBAN 3a-
npeT Ha oTYyXAeHne? MNaBen roBoput: "ecin Tbl KyNuLb y TOro, KOMYy
MPeTop 3anpeTun OTUYYXAaTb U Thbl 06 3TOM 3Haellb, Tbl HE MOXeELUb MpU-
obpeTaTtb Mo faBHoCTU".

OT npuobpeTaTenbHOM [aBHOCTM ClefyeT OTNMYaTb MCKOBYHO faB-
HOCTb WA CPOK WMCKOBON AaBHOCTU. CPOK WCKOBON AaBHOCTMW YyCTaHaB-
nuBanca B AecaTb W ABajuUaTbh NeT. B nepBoM criyvyae UMeNocCb BBUAY
MPOXMBaHWe CTOPOH B OfHON 06LMHE AW "MeXay NpucyTCTByoWuMn"
(INTER PRAESENTES); BO BTOPOM, KOrfa WUCTeL, 1 OTBETYMK MPOXMBa-
nn B pasHbix o6wuHax (INTER ABSENTES). B mocTknaccuueckuii ne-
pvoj yCcTaHOBW/IOCL NPaBusio, YTO MPOTWUB L, NPOBMAAEBLLErO BELLbIO
B TEYEHME COPOKA /IET, HU MO KaKOMy OCHOBAHWIO Hefb3sl ObIN0 BUUHATL
nck. Mo3gHee 3TOT CPOK Obl YMEHbLUEH A0 Tpugauatu neT. FOCTUHMaH
BOCCTaHOBMW/T UHCTUTYT NpUoBpeTaTe/lbHON AaBHOCTY.

Jeklins 14
NMPABA HA YMYXWE BELUW
(TURA IN RE ALIENA)

K MHCTUTYTY COOGCTBEHHOCTW B LMBU/ILHOM MpaBe TECHO MPUMbIKA
eLLE OAWH BUJ BellHbIX MNpaB, a UMEHHO Mpasa Ha YyXkue Beln. VimetoTca
BBUAY, rNaBHbIM o6pasom, Tak Ha3blBaeMble CePBUTYThI
(SERVITUTES). Mog cepBUTYTOM PUMCKME HOPUCTLI Nepuoja NpuHUK-
nata (7 u 8 kHurn AnrecT) NOHUMaNU NPaBo MO/b30BAHUS YYXKOI BeLLbIO
B OMnpefenéHHOM OTHOLLEHUN. CepBUTYT — eCTb MPaBO Ha YyXYH0 Bellb
(IUS IN RE ALIENA). Korja peub Lina 0 NpaBe Ha 4YyXylo Bellb, Noj
3TUM MOHMMaNOCb YacTUYHOe TOCMOACTBO Haf Bellbio, KOTOpOe,
COrNaCHO PUMCKMM HOpUCTaM, MOXeT ObiTb YCTAHOB/IEHO WKW B UHTepe-
cax W3BECTHOrO MMYLLECTBa, He3aBMCMMO OT TOro, KTo 6yfJeT cO6CTBEH-
HWKOM 3TOr0 MUMYLLECTBA, IMO0 B MHTEPecax W3BECTHOrO fiMla uam yu-
pexgeHuns. OTcrofa fefieHne CepBUTYTOB Ha peasibHble U NNYHble. Tep-
MWH "peasibHble" 03Ha4aeT, YTO MpaBO MNOMb30BaHWA YCTaHaB/MBaeTCA
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B NMO/b3y BCAKOIo cOBCTBEHHMKA OaHHOro y4yacTkKa. Co6CTBEHHMK TaKoro
yyacTKa MOXET MeHATbCA, HO CepBUTYT OCTaéTcAa. PeasibHble CEPBUTYTHI
noapasgenarTca Ha CENbCKUE N TOPOACKME.

MpoucxoxaeHne nepBbiX TaKoBo. B PuMe oueHb JaBHO yCTAHOBU/ACh YacTHas
nosemefibHasi COGCTBEHHOCTb, NPUUYEM Ha HeBOMbLUMe CPABHUTENIbHO YYacTKU. PuUM-
CKMWe MOoNs BbIFNAAeNM MO3aMyHO, YepecrnofiocHo. CM/OLWHbIe 3eMefibHble MacCUBbI
ABNANNCL COGCTBEHHOCTLIO OTAE/IbHBIX MarHaToB, fa M TO Wb B 6onee nosgHee
BpemA. Mpu 3TOM crefyeT y4yecTb, UTO 3eM/eMepHOe UCKYCCTBO MOHaYany He 6bi/10
Ha [JO/IKHOMN BbicoTe. M03TOMY B CeNbCKMX YCNOBUSIX YacTO BO3HMKANO Takoe Moso-
XeHue, Mpu KOTOpoM Brafenel 3eMe/lbHOTO yyacTKa MOr MOACTYNUTLCS K CBOeMy
yuyacTKy He MHaue, YeM uepes y4yacTok cocefa. OTCIOAA M BO3HWK WHCTUTYT MO/b30-
BaHWs UYXXOi Bellblo (COCEAHUM yuyacTKOM) B OMpefe/lEHHOM OTHOLUEHUN.

CenbCKue peanbHble CEPBUTYTHI AENUIUCL HA JOPOXHbLIE U BOAHBLIE.
B cBolo ouepedb, [OPOXHbIE CEPBUTYTbI OblIM TPEX PasHOBUAHOCTEINA:
Tpona (ITER) c mpaBoM nmpoxoda U Mpoe3fa BEPXOM MO YYXKOiR 3eMie;
nporoH (ACTUS), gaBaBLUMii NpaBO NMPOroHa CKOTa MO COCEAHEN 3eMne,
CoeflMHEHHOE C NpaBOM Mpoxoda; W, HakoHed, gopora (VIA) — npaBso
npoxofa B N060M BUAe: ¥ NPOXoA, U Npoesfd, U NPOroH cKoTta, U NpoBo3
nobbIx Belein. B mocnegHem ciydvae MMeENWCb BBUMAY MOBO3KW, TSHXKENO
Harpy>eHHble KamHAMU, 6pEBHaMM, BbICOKMMU npeameTaMmu. K BOAHbLIM
CepBMTYyTaM OTHOCW/MCL: NpaBO YCTPONCTBA BOAOMPOBOAA 4epe3 Chy-
XallmiA y4acToK, NpaBo AocTaBaTb BOAY C COCEAHEro y4acTka, NpaBo BO-
jonosa  ckota. Bce Takume  cepBUTYTbl  0603HaYaIncCb  C/I0BOM
AQUAEDUCTUS.

lopoackme peanbHble cepButyTbl (SERVITUTIS PRAEDIORUM
URBANORUM) vyctaHaBnueanucs B nonb3y 3gaHns (URBANUM
PRAEDIORUM). Mo aHanoruu ¢ censCKUMU CepBUTYTaMU, NOApasgens-
NNCb TOCMOACTBYIOLLME CTPOEHWUA, U Chy>Kallie CTPOoeHUA. PeanbHble
CEPBUTYTbI AENATCSH Ha MONOSKUTENbHbIE U OTpULaTENbHbIE. B nepsom
CNyyae ynpaBOMOYEHHOE /MLO CaMO COBepLUaeT OonpefenéHHble AeiicT-
BMS; BO BTOPOM — BMpaBe He AOMNycKaTb OMpPeAenéHHbIX AeACTBUiA CO
CTOPOHBbI C/YXaLLero y4yacTKa, T0 eCTb COBCTBEHHUK Cy>Kallero yyacTka
0693bIBaeTCA TEPneTb T UK UHble 06PEeMEHEeHNs CBOEro yyacTka.

K nonoxuTenbHbIM FOPOACKUM CEPBUTYTaM OTHOCUTCS MPaBO MOJb-
30BaHMA CNYXalUM CTPOEHWEM B KauyecTBe MOAMOpPbLI Ans TOCMoA-
CTBYIOLLETO.
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3T0 NpaBo: BKOMAYMBaHWA KOHLOB GpPYCKOB B CTEHY cocefa, MpaBO Mo/b30Ba-
HUS YyXOW CTEHOW WM KONMOHHOW B KayecTBe NOAMNOPKMW 151 COGCTBEHHONO 3faHus,
NnpaBo NepeKUHYTb GaNIKOH W APYrue BbICTYMbl B YyX0e MPOCTPAHCTBO, M BooGLe
npaBo 3axBaTUTb YyXK0Oe MPOCTPAHCTBO, MPaBO HanpaBfATb CTOK [AO0XAEBOW BOAbI
Ha cnyXalluii yuacTok, NpaBo NyckaTb AbIM U Nap CBbile 06bIKHOBEHHOr0, NpaBo
NPOBECTM KN0aKy Yepe3 UyXOil YHaCTOK UM B YYXOM y4acToK.

OTpuuaTenbHbIE CEPBUTYTHI MMENM CBOEN LEMbI0 He AONYCTUTb Ta-
KNX M3MEHEHUIA B CNYXalleM y4yacTke, KoTopble Obl CAenasn mnosb3oBa-
HWE TOCMoACTBYIOLMM YYaCTKOM MeHee YA0GHbIM WU MeHee NMPUATHBIM.

Ciofia OTHOCATCA: MpaBo Tpe6oBaTh, YTO6bI COCe He 3acTpauBa CBOEro y4acT-
Ka, WM CTPOUN He Bbille OMNPeAeNnéHHOro pasmepa, YT06bl OH He JMWan yyacTok
cBeTa, 4T06bl COCEA He NNLIA Y4acToK Buaa.

UTO KacaeTcsi /INYHBIX CEPBUTYTOB, UWCNO KOTOPbIX 3aMETHO
YCTYMano uYucny peanbHbiX, TO [ HWX XapaKTepHbl fBa MOMEHTa:
OHW MPVHAAMEXaNU ONpeaen&HHOMY MWLy W MO HAcNefCTBY HE Mepexo-
OVUAN WU OHW yCTaHaB/MBANMCh He NMyTEM MaHLUunauuu, a NyTéM npeTtop-
CKOT0 3/MKTa.

K nnyHbim cepsutyTam otHocuTca USUFRUCTUS — npaso nonb-
30BaHNsA YYXKO He NOTPe61SeMON BeLLbIO U U3BNEYEHUS U3 HEE JOXO00B
C YC/IOBMEM COXPaHHOCTY CamOi BeLLy.

W ans 3anafHbiX U AN PyCCKUX POMaHWUCTOB MnpefcTaBnseT TPYAHOCTb MOHU-
MaHue 3HaMeHUToOro onpegeneHus MaBna 06 USUFRUCTI, TouyHee BblpaXKeHUS
"SALVA RERUM SUBSTANTIA™, KOTOpoe TO/IKOBa&/IOCb Pas3MyHoO. TO KakK '‘rnoka
CYLeCTBYeT CYLHOCTb', TO KaK "He W3MeHAA CYWHOCTWU™, TO KaK mnpegnucaHue
"ynoTpe6asTb, HO He 370ynoTpe6nATh™. B nepesoge W.C.MepeTepckoro gopmynu-
poBKa Masna rnacut: "0(6646€0 eCTb NPaBO MOMb30BATLCA UY>KUMU BellaMn U W3-
B/leKaTb M3 HUX MMOAbI C COXPaHeHWeM B LeNoCTU Cy6CTaHLMM Bewn'™. YnpaBomo-
YeHHOe /L0 uMeHyeTcs y3ydpykTyapuem (USUFRUCTUARIUS) wnn npocto
thpykTyapuem. Y3ydpyKTyapuii nonb3yeTcs Belybio, YCTpaHAs CO6CTBEHHMKa OT
nonb3oBaHuA et0. Ho OH JO/MKeH M0Mb30BaTbCA Bellblo B COOTBETCTBUM C €€ X03Aii-
CTBEHHbIM nNpefHa3HavyeHeM. bBe3 cornacusi cobCTBEHHUKA OH He MOXeT yXyfAlaTb
Belllb CBOMM MO/Sb30BaHWeM. [OCKONbKY Bellb MOAMEXUT BO3BPaTY, Y3ydhpyKTyapuii
[O/DKeH NoJSib30BaTbCA el0 OCMOTPUTENIbHO, C 3ab60T/IMBOCTbLIO A06POro X03siMHa, TO
ecTb COXpPaHWTb Belllb B UCNpaBHOM Buie. OH 0653aH PeMOHTUPOBATbL 3faHune, Kop-
MUTb XXUBOTHbIX U T. M.

Cnegytowuii Bug nnuHoro cepsutyTa USUS, TO eCcTb nNpaBo Mofb30-
BaHWS Bellblo 6e3 M3BNeYeHNa MA0A0B. Y3yapuii He MOMb3YeTCs BeLLbHO
KaK UCTOYHNKOM J0X0pAa.

W, HakoHeu, HABITATHO — npaBo MpPOXKMBaHUA B 4YY>KOM MNOMe-
LLeHUN UK aome.
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KpoMme Toro, MYHbIM CEPBUTYTOM SIBASETCA U MPaBO Ha TPY[ YY>KO-
ro paba unm uyxux paéos (OPERAE SERVORUM), npaso Ha ycnyru co

CTOPOHbI nocnegHnX.

CepBUTYTbl YCTaHaBNBANNCL Pa3/INYHbIM NYyTEM. Pea/ibHble — Yallle BCEro Ha
ocHoBe forosopa. B aTom cnyyae cpgenka 3akniwvanace B (hopMe MaHuunaymu
(MANCIPATIO). Ho morna 3fiecb NpuMeHATbCA W Takaa ¢opma, Kak IN IURE
CESSIO. OfHako, NMYHble CepBUTYTbI ycTaHaBAMBaNCbL He NYTEM MaHuunauuu, a
NPeTopcKUM  3AMKTOM. CepBUTYTbl MOFAM BO3HUKaTb W B CWUAY Yy3yKanuu
(USUCAPIQO), To ecTb faBHOCTHOro npuobpeTeHnsa BnafgeHus. Bnocneacteum aToT
cnoco6 npuobpeTeHMA CepBUTYTOB OblN ynpasgHEH 0cobbiM 3aKoHOM. CepBUTYT MOr
6bITb yCTaHOBNEH U B cuny cypebHoro peweHus (AD IUDICATIO) npu pasgene o06-
et cobcTBEHHOCTM Ha 3emto. Tak, cyabs MOF NPUCYAUTbL OAHOMY NULY NpaBo co6-
CTBEHHOCTWM Ha Belb, a APYroMy ycTaHoBUTb npaBo y3ydpykTa (USUFRUCTUS) Ha
Heé. TMo3fHee, B Mepuoj KacCUYecKoro npasa, CepBUTYT npuobpetancs B COOTBET-
ctBum ¢ npasuioMm: "LONGI TEMPORIS POSSESSIO™, To ecTb nuuo, KOTOpoe
(haKTUYECKMN OCYLLEeCTBANO CePBUTYTHOE NMpaBo B TedeHuu 10 net wunam 20 net, npu
yC/I0BMW MpPUOGPETEHNA ero HeHacWNbCTBEHHO, He TaillHO M He npekapHo (NEC
PRAECARIQO), cTaHOBUNOCH Cy6bEKTOM CepBUTYTHOro npaea. ObnajaTtenb cepBu-
TyTa MNonb30BasCcs 3alMTOV NPOTUB BCSAKOr0 poja HapylleHWli ero CepBUTYTHOIO
npasa, He3aBUCMMO OT HapyLleHWs W NIMYHOCTM HapywuTens. CooTBeTCTBYOLLUIA
nck HasbiBanca CONFESSORIA IN REM ACTIO nan VINDICATIO SERVITUTIS.
Mpun aTom wucTel, AoKasbiBan CBOE CepBUTYTHOe MpaBo W (DaKT HapyLleHUs ero co
CTOPOHbI OoTBeTuYMKa. Hapsagy ¢ netuTopHoii (PETITORIUM — cnop o npaBe) 3a-
WMTO/  CepBMTYTOB peasibHbIX W JIMYHBIX, CyllecTBOBasa W  MocceccopHas
(POSSESSOR — Bnageneu) 3awwuta. CepBUTYTbl Mpekpawianucb B pesynbTate ru-
6enu unAyM nopuyn TOW WAWM WHOW chyxalleil Bewn, KoTopas 6blia NpeaMeToM CepBu-
TyTa, Unn, ecnu Bnafenew, 4aHHOro rnpaBa OTKaXeTCs OT CEPBUTYTA, WU €CNIN OH He
6yfileT NonbL30BaThCA UM B TeveHue fBYX neT. CepBUTYT Mpekpawanca Takxe, ecnu
npounsowno KoHgysms (CONFUSIO — cnuaHme) — TO eCTb COeAMHEHME B pyKax 0f-
HOro Nnua npaB Ha CAyXaluii U rocnoAcTBYIOLNIA 3eMenbHbIA yyacTKu. Mpekpa-
Lwancs cepBUTYT M B C/lydae nepexoja cryxalleil Bewm B paspsj BHe 060pOTHbIX.
[pyroe ocHoBaHWe MpeKpalleHNs cepBUTYTa — OTUYXAEHWEe ChyxXalleid Bewuy co
CTOPOHbI (hCKa unyM umnepartopa 6e3 ynoMmHaHua o cepBuTyTe. HakoHel, CepBuUTYyT
npekpawianca B ciy4vae HacTynjeHuss cpoka wau pesontoTusHoro (RESOLUTIO —
pacTopXeHue, aHHynMpoBaHuWe) ycnoBus. JIMUHble CepBUTYTbI MpeKpalialnTca co
CMepPTbI0 YNPaBOMOYEHHOro Nnua. A ecim OH YCTaHOBJ/IEH B MO/Ib3y OPUANYECKOTO
nnua, To OH NpekpaLaeTcs Mo ucteyeHun crta net. CepBUTYT Npekpalyancs no gas-
HOCTW, €C/IN UMeIo MecTO He UCMOJib30BaHWe, HeoCyLLecTBeHNe cepBuTyTa. [laBHO-
CTHbI cpoOK cocTaBnsn 10 neT Mexgy NpucyTCTBYHOLWMMU 1M 20 NeT MeXay oTCyTCT-
BylowumMn. 3IT0 npaBuno pacnpoctpaHsanocs Ha HABITATIO u OPERAE
SERVORUM.

K paspagy npaB Ha 4Jyxue Bewwu, otHocunmcs SUPERFICIES nu
EMPHYTEUSIS.

Cnoso cynepduunii ynotpebnsnocb B ABYX CMbiciax. OHO 0603Ha-
4afio NOBEPXHOCTb, TO €CTb TO, YTO MPOYHO CBS3aHO C 3eM/éli — pacTe-
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HWA, cTpoeHus. Cynepduunii NPUHaANEXUT COOBCTBEHHWKY 3eMeNbHOro
yuyacTka. [pyroe 3HayeHue 3TOro cfioBa — MpaBoO WMETb CTPOEHWE Ha
Yy>KOM, Hanpumep rOpoACKOM, 3eMefIbHOM Y4acTKe. ViMeeTca BBUAY Ha-
CNeACTBEHHOE M OTYYX/JaeMOe NPaBo Ha Bellb; peyb ULET O ANIMTENbHOM
MOMb30BaHMUN UY)XKOA 3eMNéi nog 3aaHue, nofb30BaHWe CTPOEHWEM BO3-
BeEHHbIM Ha Yy>XXOi 3emfie. 3aaHMe CTPOWMIOCH 3a CHET HaHMMaTenNs yda-
CTKa cynepduumapus. NpaBo cO6CTBEHHOCTU Ha CTPOEHWME MPU3HABANOCh
3a COOCTBEHHWMKOM 3eM/IM, MO0 BCE HaxogALleecs Ha 3eM/ie U CBA3aHHOE C
Hell MpuHagNeXnT cobCcTBEHHMKY 3eMan. Ho cynepduunapuii B TeueHne
CpoKa Aorosopa nofb3yeTcs 34aHNeM U NNaTUT MO3EMESIbHYIO PEHTY COo-
napuym (SOLARIUM). Cynepguumnapuii 6bi1 BnpaBe OTUYXAaTb CBOE
npaso, HO 6e3 yuiep6a Ana npaB CO6CTBEHHMKA 3eM/IN.

Mog smMMTeB3MCOM NOHMMAETCA HacneACTBEHHas apeHfa, TO ecTb
BEYHOE Hac/MeACTBEHHOE U OTUYXXAaemMoe MpaBO MOMb30BAHUA YYXWUM 3e-
Me/IbHbIM Y4YacTKOM B Lensx CelbCKOX03ANCTBEHHON 06paboTku. Ynpa-
BOMOYEHHOE /MU0 — 3M(pUTEBTA UAM 3MPUTEBTMAPUIA — MOMb3YeTCA
Y4YaCTKOM Ha npaBax COOGCTBEHHWKA, HO MpW YCMO0BUM He yXypAlwaTb yya-
CTKa, BHOCWTb €XerofHyto nnarty 3a nosib3oBaHue, UMEHYEMYIO KaHOHOM
nan neHcueli. B kayecTBe COGCTBEHHMKA y4acTKa MOr/ia BbICTynaTb W
LlepKoBb. [NaBHbIA €Nocob ycTaHOBAEHUS aMAMTEB3NCA — LOTOBOP Me-
XOy COBCTBEHHWKOM W 3M(uUTeBTOM. CyLLeCTBYHOWMIA 3MPUTEB3NC MO-
XKET NepPexoanTb 0T OLHOr0 nLa K Apyromy.

Jekung 15
OBA3SATENbBLCTBEHHOE _[NPABO

Ecnu npu n3yyveHun 6GOHMTApHON COBCTBEHHOCTU Mbl Ob6pallaem
rnaBHOe BHMMaHWe Ha MPETOPCKYt (hopMy/y, MOCKObKY Ha MocneaHel
CTPOUTCA BCA tOpuUAMYecKas KOHCTPYKUWSA, TO B 06/1acTu o6sa3aTenscT-
BEHHOro npasa CredyeT 06paTUTbCA K TEOPETUYECKMM MOCTPOEHUAM
PUMCKMX IOPUCTOB, KOTOpble paspaboTann 06s3aTelbCTBEHHbIE OTHOLLE-
HMS 1 MOABENN UTOT BCEMY, YTO ObINO CAAeNaHo B 3TON caepe.

Mog o6ssatenscteom (OBLIGATIO) OHM noHUMan# nNpaBoBYHO
CBA3b MEXAY KpeauTopoM W AOMKHUKOM. O6s3aTenscTBO — eCTb mpa-
BOBOE OTHOLUEHWE, B CUY KOTOPOro OfjHa CTOPOHa — KpeauTop — vMe-
eT npaBo Tpe6oBaTb, YTOGLI Apyras CTOPOHA — AO/MKHUK — nepejana

149



OCHOBbI ~ PUMCKOTO  MPABA

KpeamTopy Kakylo-nmbo Beulb, Hanpumep: gana (DARE) uto-nn6o B
cobcTBeHHOCTb; cfenana (FACERE), Hanpumep, mocTpowna [OM; BO3-
Jepxanacb 0T Kakux-nub6o geiicteuii (NON FACERE), Hanmpumep, He
4MHWNa 6bl NPenaTCTBUIA NpW NI0BNE PbIGbI B Mpyge, el NpuHagnexallem;
npegoctaBmna 4to-HMoyab (PRAESTARE), To ecTb 06s3anacb BO3Mec-
TUTb NPUYNHEHHDBIN Bpes,

Moa npegmeToM 0653aTenbCTBa MOHWMAETCS OOBEKT, Ha KOTOPBbI

pacnpocTpaHalTCA 0653aTensCTBa — BeLM, fieHbru, YCnyru, paboTsl.
MpuHATO pa3nuyaTb 0653aTeNbCTBA:

a) [OeNnMble,

b) HedenuMble,

C) anbTepHaTMBHbIE,

d) akynbTaTuBHbIE,

e) [onesble,

f) connaapHsle,

g) KoppeasbHble.

OG6si3aTenbCTBA AENMMBI, KOTfa UX npeaMeT noaaaétcs AeneHnto 6e3
yulep6a 19 ero LeHHOCTM, HanpuMmep, eHexHas CymMma, U — He Aenu-
Mbl, NPU HEAENMMOCTM NpeaMeTa 06s3aTeNbCTBa, Hanpumep, Mpu ycTa-
HOBJ/IEHUN CEPBUTYTA. B 3TUX CNydasx, ecin yyacTBYHOT HECKONbKO Kpe-
AVUTOPOB UM HECKO/bKO [JO/MKHUKOB, TO BCE AOMKHUKMA U BCE KPEAMTOPbI
NPU3HAIOTCA COMMAAPHO OTBETCTBEHHLIMU, TO €CTb KaXAbll U3 HUX
BrpaBe MpPeAbsABUTH UCK.

Mpy anbTepHaTWBHOM, 06513aTeNbCTBE, AO/MKHUK 0653aH COBep-
WNTb O4HO W3 ABYX WK BO/bLUEr0 YMcna AeicTBMA, HanpuMmep, AaTb 0f-
Horo pa6a unu gpyroro paba. MNMpaBo Bbibopa nNpeameTa UCMNOHEHUS ON-
pefenseTcs B caMOil cefike MM NPUHAANEeXUT ALy 0653aHHOMY.

Mpu hakyNbTaTUBHOM 0653aTeNbCTBe, AOMNyCKanach ynnarta fpy-
TMM MpeaMeToM B3aMeH 06YCOBNEHHOTO.

Mpu [oneBbIX 0653aTeNbCTBaX, UX NPeaMeT APoGUTCS MeXay Hec-
KONbKUMMW yYacTHUKaMK, Hampumep, Npu HacneACTBEHHbIX [OMTax.
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Mpn conupapHbIx 0683aTeNbCTBaxX, OTBETCTBEHHOCTb NI0XKUNACh Ha
KaX4oro u3 AOMKHUKOB BO BCEM 06bEME WM npaBo TpeboBaHWS npu-
HaZ/IeXMNT KaXA0My M3 KpeauTopoB BO BCEM 06béMe. Ho cywecTBoBana
M Takas COBOKYNHas OTBETCTBEHHOCTb, NPV KOTOPO MOCNEAHSAS YMHO-
X@eTCs, TO eCTb OHa BO3/1araeTca Ha HECKONbKO 0653aHHbIX nuy,. Tak, ec-
NN HECKO/bKO YefoBeK yomnm paba, TO Kaxablil U3 HUX NAaTUT LEeHy pa-
6a. 3necb OTBETCTBEHHOCTb HOCUT XapakTtep LuTpada.

Mpu KoppeanbHbIX 06s13aTeNbCTBAX, NOCAeAHME MOrallajnch Npu
npesbsABIEHUN UCKA KPEAUTOPOM K OAHOMY W3 COBOKYMHbIX LO/MKHUKOB
WU OHUM U3 COBOKYMHbIX KPEAUTOPOB K JOMKHUKY.

MpegmeTom 0653aTeNlbCTBa MOXET 6biTb BCE, YTO BO3MOXHO (IM-
POSSIBILIUM NULLA OBLIGATIO EST), u 4to He NPOTMBHO 3aKOHY
N [o6pbiM HpaBam. [O/MKHMK 0653aH BbIMOAHWUTL TPebOBaHNA KpeamTo-
pa. KOpuct MaBen pasrpaHunymnBan "npaso Ha Bewb" 1 "npaBo TpeboBaTb
pencteme": "CyLlHOCTb 0653aTeNbCTBa He B TOM COCTOWT, YTOObI cLenaThb
KakoW-H1byab NpeaMeT HalWM, WAN KakKon-HWOYAb CepBMTYT HalWM,
HO 4TOObI CBA3aTb APYroro nepesj Hamu, gabbl OH fan 4TO-HUGYAb,
chenan wnm npegoctaBun”. 0O6A3aTeNbCTBO 03HAYaeT OnpefenéHHble
OrpaHunyeHunsi, 06peMeHeHMs, CTeCHeHUS cBo6oAbl. B cuny o6sizaTenseT-
Ba, 00f3aHHas CTOpPOHA BbIHYX[EHa 4TO-TO UCNOAHUTL. [lo3Tomy
PUMCKWME HOpUCTLI onpegensnn 06s3atensctso, kak IURIS VINCULUM,
TO eCTb MNPaBOBble OKOBbl WX MpPaBOBble Y3bl, WX TMPABOBbIE MYThI.
B mHcTUTYumsx KOcTuHMaHa o6s3aTensCcTBa onpegenstorca 1ak: "O6s3a-
TeNbCTBA — 3TO NPaBOBble Y3bl, B CUAY KOTOPbIX Mbl CBA3aHbl He06Xo-
OUMOCTbIO YTO-IMBO MCNOMHUTL, B COFNacuM C NPaBoOM Hallero rocygap-
cTBa". B 00653aTenbCTBE 3aK/MH0YaNNCh [Ba BaXKHbIX MOMEHTA: BO-MEPBLIX,
04Ha CTopoHa BripaBe Tpe6oBaTb; BO-BTOPbIX, ApPyras CTOpOHa 06s3aHa
ncnonHUTL Tpebyemoe. Takoe Tpe6oBaHWe MOXHO Ha3BaTb JOAroMm. He-
NOCPeACTBEHHO M3 0653aTeNbCTB BO3HWMKAET TO/bKO NpaBo TpeboBaHWs
(nepegaun Bewwn). O6s3aTeNLCTBO paccynTaHo Ha Gypayluee Bpems. 310
ecTb OTHOLLEeHMe, OCHOBaHHOe Ha [OBEPUN — ero UMeHYIT KpeAWUTHbIM
(CREDO — Bepto). CTopoHa, vMeroLWwas npaBo TpeboBaHWs, NMEHyeTCs
KpeaguTopoM (BepuTesiem), a Ta CTOPOHa, Ha KOTOPO NIEXWUT 06s3aH-
HOCTb UCMONHEHWS TPe6OBaHWS KPeanTopa, UMEHYETCS JOMKHUKOM (ae-
6uTopom). Ecnn fOMKHWUK SOBPOBOMLHO HE WCMOMHAET fexallime Ha HEM
0643aHHOCTN, TO KPEAMTOP MOXeT MPUHYAMTENbHO OCYLLEeCTBUTb CBOE
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npaso TpeboBaHUA. CpeACTBOM MOHYXAEHUA WU NPUHYXAEHUA ABNSAET-
ca uck — ACTIO u npuHyauTenbHOE B3bICKaHWe. [0BOPAT 0O CaHKUuUn
obs3atenscTta. CornacHo MogecTtuHy, "[O/MKHUKOM cuyuTaeTcs TOT, C
KO0 MOXHO B3bICKaTb NPOTUB ero Bonun". O6s3aTeNbCTBEHHbIE OTHOLLE-
HUS U3HaYaNbHO paccyuTaHbl Ha MpekpalieHue, 00bIYHO NYTEM WUCMON-
HeHns. [paBo e COBCTBEHHOCTW YCTaHaB/MBAETCA Ha HeonpenenéHHoe
LnuTensbHoe Bpema. MOXHO faxe cka3aTb — HaBcerja. 3TO0 CYLUECTBEH-
Hoe pasnuuue. MTak, 0643aTeNbCTBEHHOE MPaBO — 3TO MPaBO Ha feicT-
BuA gpyroro nuua. OHO OTHOCUTENLHO. ECnn B3ATb Kyna-npogaxy, To
NOTeHUMaNbHbIM HapyLUUTENIEM MOXET ObITb TONbKO NpoAaBeL, Wan Mo-
KynaTeslb, U HUKTO Apyroii. O653aTe/lbCTBEHHbIE OTHOLUEHNS — BPEMEH-
Hble, TO eCTb paccyMTaHHble Ha OMpegenéHHbIn cpok. CogepXxaHne 06s-
3aTeNbCTBEHHbIX ~ OTHOLWIEHWIA  ycTaHaBnMBaeTca  fAOrosopom. B
0053aTeNbCTBEHHOM MpaBe ero Cy6beKT He MOXeT HernocpeAcTBEHHO
BO3eicTBOBaTb Ha Bewb. O6sa3aTenscTBeHHoe npaso no IUS CIVILE
sawmaetca nmyHbiMy nckamu (ACTIO IN PERSONAM).

Ho cywecTBoBanu u 0653aTeNbCTBa, TAKOW 3alWThbl ANWEHHbIE —
nXx uMmeHoBanu HaTypanbHbiMM (OBLIGATIO NATURALIS). Mo Hum,
YMNIa4yeHHoe He MOrNo 6biTb MCTPe60BaHO 06PATHO. Y/bMuaH roBOpPWI:
"Pabbl, X0TA, MO LUMBWUIBHOMY MpaBy, U He CTAHOBATCHA 0643aHHbLIMMU MO
[loroBopaMm, Ho, MO eCTeCTBEHHOMY MNpaBy, OHM W MPUHMMAIOT Ha cebs
0653aTeNnbCTBA, W BO3NAratloT nocnegHve Ha apyrux”.

BO3HMKaeT BONPOC, YTO Xe ABNAETCH UCTOYHUKOM BO3HWKHOBEHMWSA
obsa3aTenbcTBa? Mnun, U3 Kaknx (PakToB MOryT NpoucTekaTb 06s3aTeb-
CTBEHHbIE OTHOWeHMA? OTBET Ha 3TOT BOMPOC Haxogum y lMas, KOTopsblii
rooput: "OCHOBHOe fJefieHne 00653aTenbCTB CBOAMTCA K ABYM BuUAaM,
a WMeHHO: BCSIKOe 0043aTeNbCTBO BO3HMKAaeT MO0 U3  KOHTpakTta
(CONTRACTUS), nuéo n3 genukra (DELICTUM)". KoHTpakT ecTb jo-
roBOp, MPU3HaBaeMblil LMBUIbHBLIM MPaBOM M CHaGXEHHBLIA MCKOBON 3a-
WUTOA. DTO ecTb OTHOLUEHWE, KOTOPOE, B Cly4vae €ro HeWCMosHEHUs,
[aéT npaBo ucka. Mof [e/IMKTOM MOHUMAETCA MPUUMHAIOLLEE Bpes He-
[103B0NIEHHOE fesHne. Yxe XII Tabnuy rnacat, 4Tto ecnuM KTo cloMaeT
Na/IKoin KocTb CBOGOAHOMY 4enoBeKy, To nnatut 300 accoB. O6s3aTesNb-
CTBa, BO3HMKAKOLWME M3 COrnalleHus, To eCTb U3 JOroBopa, UMeHyHTCA
OBLIGATIONES EX CONTRACTU, a BO3HMKawLMe 13 npasBoHapy-
weHns — OBLIGATIONES EX DELICTO.
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COOEPXAHVE W BWAbI
[0rosorPOB

B cBA3M C OTMEUYEHHbIMU BbIlle 06CTOATENIbCTBAMM, OCTAHOBUMCS Ha
noHsaTuu porosopa. [lMog porosopom (CONTRACTUS) noHumaetcs
Hanbonee BaXHbIA MCTOYHUK 0053aTenbCTBa M Hambonee pacnpocTpa-
HEHHbIN. CnoBo CONTRACTUS npoucxognT ot rnarona CONTRA-
HERE unn CON-TRAHO, 4To 03HayaeT 6ykBanbHO "cTArmsath”. Cylle-
cTBYIOT U cuHoHuUMbI: OBLIGARE, ADSTRINGERE. [dorosop — ecTb
0053aTe1bCTBO, BO3HMKAOLLEE B CU/Y COrNALIEHUS CTOPOH, U MO/Mb3yHo-
Leecs MCKOBOM 3awmToi. OT KOHTpakTa clegyeT OT/MYaTb Tak Hasbl-
BaeMblil NnakT (PACTUM) — cornawieHune, NMWEHHOE MCKOBOW 3alluThl.
WNHorga oba 3T nNOHATUA 06beAuHANUCL 60nee 06WMUM  TEPMUHOM
CONVENTIO. BHauane cuia pyMcKOro 4orosopa OCHOBbIBaiaCb Ha ero
TOPXXECTBEHHOW 06pAfHOCTU, Ha 0coboit hopmanbHocTW. [lo3gHee Lin-
LlepoH cKasan o cune gorosopa: "OcHOBa NpaBa — 3T0 BEPHOCTb, TO €CTb
TBEpLOE W npaBauBoe cobntofeHne cnosa U gorosopa”. [oroeopbl 6bl-
BAOT OLHOCTOPOHHWMM, [BYCTOPOHHUMMU, U MHOTFOCTOPOHHUMU. K OfHO-
CTOPOHHUM OTHOCMTCSA AOrOBOP 3aima. 3f4ecb 00513aHHO CTOPOHON fB-
NAeTCA 3aéMLLUMK, a MpaBa HaxoAATCs Ha CTOPOHe 3aumopaTens. Mpu
[IBYCTOPOHHUX [0roBopax, Kaxaas U3 CTOPOH MMeeT U npaso TpeboBaTb
1 06sA3aHa UCMNONHUTL, TO €CTb KaXJas U3 HUX ABMSETCA OLHOBPEMEHHO U
KPeLMTOPOM U JOMKHUKOM. Mpumep — AOroBOp Kynan-npofaxu. Takue
[OroBOpPbl  UMEHYIOT  cUHanarMaTuyeckumm (0T TPeYeckoro
IYNAAAATMA, To ecTb 00MeH, MeHOBOe cornawieHune). Tlomumo
KYNAn-npojaxu, crofa MOXHO OTHECTM W Haém Belu. BcTpeuatoTcs
N TPEXCTOPOHHME JOrOBOPbI, HampuMep, AOrOBOP MOPCKOWA MepeBO3KM,
B KOTOPOM Y4acTBYKT TPWU CTOPOHbI: [PY300TNpaBuUTeslb, MepPeBO3UMK
n rpysononydyatesi,. K  MHOrOCTOPOHHUM  [oroBopam OTHOCUTCH
TOBapWLLECTBO.

[na Toro, 4uTo6LI JOrOBOP CUMTAICA AEACTBUTE/bHLIM, OH AOMKEH
0TBeuaTb psgy YCnoBuil. Bo-nepsbiX, SOMKHO ObITb Hanuume cornalue-
HWA [OrosapuBaloLMXcs CTOPOH O COAep>KaHWu [orosopa. Takoe co-
rnaweHne He MOXeT MPOTMBOPEYUTb TakK Ha3blBaeEMbIM [0OPbLIM Hpasam
(BONI MORES). losopat o NEGOTIA BONAE FIDEI, ACTIONES
BONAE FIDEI. W, Bo-BTOpbIX (KaK y»e 6blN0 CKa3aHo), cofepxaHue
foroesopa AO/MKHO OblTb (PM3NYECKN BO3MOXHbLIM. PUMCKME HOPUCTBI
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NPUBOAMAN Takue NPUMepbl HEBO3MOXHOCTU WCMOMHEHNS: HEKTO 068-
3a/1C8 TPOHYTh He6O NasblieM, HEKTO 06s3a/cs NpoAaTh MMNMOLeHTaBpa
((haHTacTWNYECKOE CYLLECTBO C /INLOM YeNoBeKa 1 TYNI0BULLEM JloLaaw).

B pumckom npaBe CyLIeCTBOBa/JO MOHATME [OTOBOPOB CTPOroro
npasa — NEGOTIA STRICTIIURIS. B pgpeBHepecny6/MKaHCKOM npa-
Be ObINN NPOHUKHYTLI (HOPMaNU3MOM He TO/IbKO NpoLefypa 3akni4eHns
[loroBopa, HO TaKXXe TO/IKOBaHWe ero COLEepXXaHwsa W ero fnpuMeHeHus.
MoaTomy B yyebHMKax MO PUMCKOMY NpaBy MULLYT O KyNbTe OYKBbl 3a-
KOHa unn gorosopa. C TeyeHWem BpPeMeHW C LPEBHUM Ky/nbTOM CNoBa
"QUOD DICTUM EST" ("uTo cka3zaHo0") 6bIN10 NOKOHYeHO. CTann BHU-
KaTb B CMbICT 3aKOHa, WCXOAUTb M3 TOro, "4to 6bINO cAenaHo" —
"QUOD ACTUM EST". OTHbIHe CTa/! cUATaTb CaMbiM BaXHbIM UCTUH-
Hble HaMepeHUs AeiiCTBOBABLUMX N1l HauMHAKT 0TX0AUTL OT (hopMasib-
HOro TOMIKOBaHMS COfepPXXaHus [OroBopa fno ero 6ykeanbHOMY cofepa-
Hutio. CTanm roBOpUTb, 4YTO [OFOBOP WCTONKOBbLIBAeTCS Mo A06poii
cosectn". Mo3TOMy AOroBOPbI, AOMYCKaBLUME TakOe TO/IKOBaHWe, CTanu
nmeHosatb NEGOTIA BONAE FIDEI, a BbiTekaBlUMe W3 HUX UCKN —
ACTIONES BONAE FIDEI. K nocnegHumM cTanmM OTHOCUMTb 60see Ho-
Bble KaTeropum forosopos, Kpome 3aima (MUTUUM), peanbHble U KOH-
CeHCya/bHble LOroBOpbI.

TONKOBAHUE [OOroBOPA

OnpegenéHHble TpebOBaHMA MPEAbABNANNCL K TO/IKOBAHUIO [O-
rosopa. Cny4anocb, YTO CTOPOHa rOBOPUT OfHO, & UMEET BBUAY He-
yto Apyroe: "KTO roBopuTt OfHO, & XO4YeT APYroro, 70 MyCTb TOT He
roBOPUT TOr0, YTO 03HAYAIOT €ro c/ioBa, MNOTOMY, YTO 3TOr0 OH He XO-
YyeT, HO M He TOBOPUT TOrO, YTO XOYET, MOTOMY YTO OH He Te cfioBa
roBopuT. MTaK, 4To OH CKasan, TOro OH He XO0YeT, & YTO XOYeT, TOro
OH He CcKasan. 3HauyuT, 4OroBOpP He cocTtodAnca". B OTHOWEHUN 3aKOHaA
pYMCKVe HPUCTbI FOBOPUAN: "3HaHWe 3aKOHOB He B TOM COCTOWT,
4yTo6bl cobBNOAaTh UX CNOBa, & CUAY U 3HavyeHue". TOT Xe npuHuKMn
cTanu cobntogatb M B OTHOWeHMM gorosopa: "CTOpoHa MpoBO3rna-
WwaeT 3akoH gorosopa — LEGEM CONTRACTUM DICET". UTak, B
[OrOBOPHOM MNpase CTalKMBa/NWUCb ABa Hayana: TONKOBaHWE OYyKBasib-

154



OcHoBa PUMCKOI0 npABA

HOe W TO/IKOBaHWE MO CMbICNY HamepeHus. [MpoTuBonocTaBneHue
wno no nuHun: VERBA — VOLUNTAS (cnoBo — XenaHue);
DICTA — ACTA (ckaszaHHOe — cpenaHHoe). Takum o6pasom, cTa-
poe npaBmao "nHorga 60/blue 3HAYUT HaNWUCaHHbIA TEKCT, YeM HaMe-
PEHUs CTOPOH" yXOA4MT B MPOLUOE, MOSBAAETCA HOBbIA NpuHuun: "B
cornaweHnax [0roBapmBalOLMXCA CTOPOH 6bIN0 MPU3HAHO BaXKHbLIM
06paTuTb BHUMaHWe 60/blLE Ha BOMK, YeM Ha cnosa". Bcskuid goro-
BOp ecTb corjacue CTOpoH. Ho B cornacum 6bIBalOT MOPOKU — BONA
Morna 6bITb BblpaXeHa ACHO, a CTOPOHa YTBepXAaia, YTo XOTA OHa U
cAenana 3asBneHune, Ho nof BAnaHMem obmaHa (DOLUS), yrpo3sbl uam
cTpaxa (METUS), Hacunus (VIS). KOpucT J1abeoH, Xuswunii npu ABs-
rycte, gan onpegeneHme DOLUS MALUS: "Bcsikas XUTpPoOCTb, 06-
MaH, yN0BKa, ANs TOro 4tobbl 060MTN, 06MaHyTb AN YNOBUTL APYrO-
ro". [JApyroe 3HayeHne DOLUS — ymbicen. WHorga rosopuau
DOLUS MALUS — 3noii ymbicen. LinuepoH rosopun: "Pasym Tpeby-
eT, 4ToObl HUYEro He fenanu 310KO3HEHHO, HWYEro NPUTBOPHO, HUYe-
ro o6maHHo". Mpu LunuepoHe npetop u3fgan 3auKT: “ecnm 4To-nnbo
COBEpPLIEHO 06MaHHO, M MO 3TOMY MOBOAY APYFOiA MCKOBOW 3aLiMUTHI
He 6yfeT, TO MPU HaIMYUN HAANIeXallero OCHOBaHWA U B TEYEHUE To-
fa, 9 6yfy npegoctasnsTb UCK". JIMLo, NPOTMB KOTOPOr0 COCTOANOCH
npucyxgeHume 06 ACTIO DOLI, nognexano 6ecuectuio (INFAMIA).
Ecnn notepneBwIMM 0Ka3blBanCs OTBETUMK, MPETOP faBaj emy 3aliu-
Ty B BuAe BosparkeHnss — EXCEPTIO DOLI: "Ecnau KT0-n1M60 foro-
BOpU/ICA BCTYNUTbL B 04HO 0643aTeNbCTBO, & BCNeAcTBMe obMaHa OKa-
3a/ica BCTYMUBLUEM B ApYroe, TO XOTA OH CTPOro topuanyecku obssaH,
OfJHAKO OH MOXeT BOCMO/b30BaTbCA BO3PAXEHWEM O [ONYLWEHHOM
obmaHe". Cnyyanucb u owWMBKU namn 3abnyxgeHuns. CTopoHa morna
BNacTb B 3abnyXjAeHWe He3aBMCMMO OT BO3JeiCcTBUA APYroi cTopo-
Hbl. 3abnyxpaeHne MoOrno kacartbca xapakTepa cgenku (ERROR IN
NEGOTIA), npegmeta gorosopa (ERROR IN RE), nMYHOCTU KOHTp-
areHTa (ERROR IN PERSONA).

OfHa cTopoHa oWwMbB0YHO nonaraeT, YTo NosyyaeT nNpejMeT B Bufe fapa, a
fpyras — 4To AaéT npegmMeT B 6e3B03Me3[HOe BPeMeHHOe Mosib3oBaHue. B faH-
HOM c/nlyyae HeT porosopa, nm6o BmecTo cornacus (CONSENSUS) cyuwecTByeT
pasHornacue (DISSENSUS). B [urectax umeeTcs crefjylollee ykasaHue: "Ecnm
Tbl 06f3ancs Mo CTUNYyNAUMKU AaTb MHe paba, NpUYém, A MMel BBUAY OfHOrO,
a Tbl — APYroro, TakoW CAeNKW He COCTOMUTCHA, TaK KaK 0643aTenbCTBO MO
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CTUNYNALUN BO3HMKaeT B pe3ynbTaTe o60tofHOro cornacua’™. lNokynatenb rmo-
naran, 4Yto nokynaet paba CTuxa, a npofasel, nonaran, 4To npogaét paba
Mamdunna. MNokynaTtenb cYMTaeT, YTO MOKynaeT OAWH 3eMesbHbIA y4yacTok, a
npojasel, nonaraeT, 4YTOo nNpogaéT gpyroli. B Aurectax ckasaHo: "Korga ecTb
pasHornacus B OTHOLUEHWM CaMOro npegMmeTa, TO Mpojaxa, 04eBUAHO, He AeicT-
BUTeNbHa"™. EcnyM pacxoxfjeHue Kacanocb TO/IbKO Ha3BaHWUA NpejMeTa, a He ca-
MOro npefmMeTa, TO Npojaxa cuyuTanacb feiicTBuTenbHoli. KOpucT Lensc npu-
BOAMT npumep: "Tbl NpoOCUN f[eHbrU B3aliMbl Y MeHA U Twuuua, 8 npukasan
MOEMY [OJKHUKY BHeCTU Tebe AieHbrU, Tbl fleHbIM NOAYyYU, OWMOBOUYHO nonara-
elWb, YTO UX BHEC AO/DKHUK TUUMA, a HE MO [JO/DKHUK. BbIBOA: Thbl CO MHOW He
3aK/I0UYN HUKAKOU chenku™.

Pumckoe npaBo onepupoBano noHaTuem Hacuama (VIS). Mopg
3TUM nepBOHayYaNbHO NOHWManach rpybas gusnyeckas cunia, Hanpu-
Mep, HEKTO XoueT f06uTbCA TOro, 4YTobbl KTO-TO APYrOi npogan emy
AN MaHumnuposan Bewb. C 3TON Lenblo NPUMEHANNCL NPUEMbI: Ye-
noseka 3anupanu B gome (IN DOMO INCLUSIT); Koro-1o cBs3blBa-
mm uensgmu (FERRUO IUNXIT); koro-to otBoaunn B TemHuuy (IN
CARCERUM DEDUCCIT); nopoii npuberann K yrpose, npumeHss
(hn3nyeckoe Hacunume. B [Awurectax umeeTcs CBUAeTeNbCTBO: “"Pumc-
KWIA MarucTpaTt uau npesec NPOBUHUMM NOA Yrpo3oii cMepTn muau 6u-
YyeBaHUA BbIMOTan y Koro-nnbo geHoru™.

Mop yrposoit (METUS) noHumancs cTpax neped 661bWMM 3/10M.
Bo3HMK BOMpOC: SBAAKOTCA AU AeiCTBUA, COBEpPLUEHHbIE M3 CTpaxa,
LO6POBONBHBIMW UAN He A06POBOMBLHBIMWU? [UrecTbl rnacaAt: “ecnu,
ycTynas NpUHYXAEHWIO 0Tua, NOABNACTHbLIA CbiH BCTYNUA B 6Bpak C
XEHLMHOW, KOTOPYK OH He B3an 6bl, ecnu 6bl pacnonaran cBo6oj-
HbIM YCMOTpeHueM, TO 6pak BCE-Takn [eACTBUTENEH, MOCKOSIbKY B
6pak He BCTynartT MPOTMB BOMU; TO eCTb MOABNACTHbIA CbiH Npeano-
YEN 3TOT BbIXOA M3 monoxeHusa". Lienbc rosopun: “"Ecnu cTpax npwu-
HYAUN MeHs MPUHATb HacNeAcTBO, TO A Mmonaraw, YTO A cAenancs Ha-
CNefJHAKOM: XOTA A W He BbIpasun O6bl XenaHua, ecanm 6bl A
nonb30Bancs CBOOOAON, HO, BYAyUYM NMPUHYXKAEH, S BCE XEe Bblpasu
CBOIO BOJIIO; MPW MOMOLM MpeTopa A MOAJeXY BOCCTAHOB/IEHUIO B
nepsoHayanbHoe nosnoxeHne (RESTITUTIO IN INTEGRUM), uTto-
6bl MHe Oblfia NpefocTaB/ieHa BNacTb BO3AepXaTbCA (0T MPUHATUA Ha-
cnegcrea)”. -
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Jlekuusg 16
WCNOONHEHWE OBA3ATENBLCTBA
MW OTBETCTBEHHOCTDb
3A. HEWCOONHEHWE

Korpa peyb naét o6 MCnonHeHUMM 0653aTeflbCTBa, TO BAXHO BbIAAC-
HUTb MECTO WCMOMIHEHUA W BPEMS MCMONHeHUs. YacTo c/y4vanochb Tak,
4YTO [OrOBOpP 3aK/4ancs B OLHOM MeCTe, a WCMOJIHEHME CnefoBaio
B Apyrom. MecTO WCMO/IHEHWA ONpefensanoch 4OroBOPOM CTOPOH. Ecnm
MeCTO WCMOJIHEHUA 06YCNOBANBANOCL a/lbTEPHATUBHO, TO €CTb B OAHOM
WM B Jpyrom MecTe, TO Bbl6Op MpuHagnexan [LOMKHUKY, a npu
HeucnosiHeHNM BbIGOP MecTa MpuHagnexan KkKpeguTopy. Ecnu mecto
NCMOSIHEHNA He 6bIN0 06YC/OB/IEHO, TO TaKOBbIM CUYMTANIOCL TO MECTO,
rge mor ObITb MNpeAbsABAeH UCK N0 AaHHOMY 06a3aTefibcTBy. C 3aTUM
CBA3aH BOMPOC O noAcyfHocTW. MecTo MOACYAHOCTM Onpesensnoch
NPUHaANEXHOCTbIO AnLa K TOR WAM MHOW 06WUHE, NGO MECTOM XXU-
TeNnbCTBa AOMKHMKA. OfHaKo, Nto60i MCK MOT ObiTb He3aBMCKMMO OT rpa-
XOaHCTBA WM MECTa >KWUTENbCTBA MpeabsB/ieH B Pume, MNOCKO/bKY
"ROMA COMMUNIS NOSTRA PATRIA EST" ("Pum — Hawwe obuiee
oTeyecTBo"). MecTo UCNOMHEHUS UMENO 3HaYeHWe ANS OLEHKW npesmeTa
06s3aTensCcTBa. Bo BHMMaHMe npvHMManach OLEeHKa no TOMY MecCTy, KO-
TOpPOe Ha3BaHO B COr/fialleHnn CTOPOH, a Mpu OTCYTCTBMM TaKOro corfa-
LUEHMA OLeHKa onpefensanacb Nno MeCcTy BUMHEHMA ucka. YTo Kacaertcs
BPEMEHW WCMOSTHEHUA 06A3aTeNbCTBA, TO OHO HEMPeMeHHO JOMXKHO ObITb
BbIMO/IHEHO B CPOK, MPeayCMOTPeHHbI (00YCMOBNEHHbIA) AOr0OBOPOM
CTOPOH. CpOK — 3TO MOMEHT BPEMEHU, KOTOPLIA HacTynaeT B onpefge-
NEHHbIN KaneHAapHbl AeHb. HayanbHbIA MOMEHT CPOKa — 3TO MOMEHT,
C KOTOpPOro A40roBOp HauMHaeT AeicTBOBaTb. [pu AOroBope 3aiiMa, ecnu
CPOK He 6blf yCTaHOBMEH, TO "[ONT BO3HMKa HeMen/eHHO". KOHeuHbIl
MOMEHT CpOKa — 3TO MOMEHT, 40 KOTOPOro CPOK AeicTByeT. Mpomexy-
TOK MeXAy HayanbHbIM W KOHEYHbIM MOMEHTamu umeHyetca “"SPATI-
UM TEMPORIS".

B OTHOLUEHWUW CPOKA MOF/IN BO3HWKATb KOH(PIMKTHbIE CUTyaLUK:

A. [lonycTuMm, M3BECTHO, UTO faHHOe COGbITWE JOCTOBEPHO HACTYMWUT, HO KOrAa,
HensBecTHo. MpeAcTaBuM cebe, UTO PUMCKUI TpaxaaHUH 06s3anics Koro-nn6o
cofiepxaTb MO feHb CMepTW 3TOro MocfiedHero nuua. Kaxablii yMpET, Ho Heus-
BECTHO Korja.
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B. BbiBaeT HEM3BECTHO, HACTYNUT Nn cobbITUE, HO M3BECTHO, Korga OoHO morno Obl
HacTynuTb. Hanpumep, JOCTUXXEHME laHHBLIM NIMLOM CTOJIETHEr0 BO3pacTa.

C. HewusBecTHO, Korja HacTynuT AaHHOE CO6bITME W HEW3BECTHO, HACTYMUT NN OHO
Korga-nun6o. MprMep: BpeMsi BbIX0fa 3aMyX gouepn Tuums.

[JoroBop, 3ak/O4YEHHbI B OAHOM MECTE, He MOT 6biTb OJHOBPEMEH-
HO, HEMEA/IEHHO, CErofHA e BbIMOJIHEH B APYroM MecTe. YUuTbIBaIUCh
06CTaHOBKa, Bpems rofa, BO3pacT, MO, COCTOAHWE 340p0BbA. Henb3s
TpeboBaTb HEOMpPaBAaHHON CMeLwKW, HO HEeAONYCTUMO M HeonpaBfaHHOE
npomefneHre. CpoK A0/MKeH ObITb pasyMHbIM. [J0 HAcTynfieHus cpoka
NCMONHEHUSA, NPefYyCMOTPEHHOr0 A0roBOPOM, WCMONHEHWE He MOXeT
6bITb NOTPe60BaHO. PUMCKMe HOPUCTbI TOBOPWAU “HasHauyeHWe Cpoka
UMeeT BBUAY WHTepec LO/DKHMKA, a He KpeguTopa". OAHaKo CpoK Mmor
6blTb YCTAHOBJ/IEH:

BO-NepBbIX, B NHTEPECAX 0beunx CTOpPOH,
BO-BTOPbIX, B MHTEPECAX KpeanTopa.

[ocpoyHoe ucnonHeHne (REPRESENTATIO) He Bcerfa fonycka-
N0Cb, Hampumep, [OCPOYHaA BbIMaTa aIMMEHTOB, TaK Kak B pesyfbTare
"[OCPOYHO BbIMNaYeHHbIe AeHbrM 6yayT npoefeHsl”. MupoBble CLENKM
no anvMeHTaM TpeboBann yTBepXaeHUs npeTopa.

O6patumca K npocpoyke ucnonHeHuss — MORA. TlpocpounBLuei
CuMTaeTcs CTOPOHA, HE WCNO/HMBLIAs 0653aTenbcTBa B HafnexXaluii
CpoK. Yaule Bcero wmenacb BBMAY Npocpoyvka fomkHuka — MORA
DEBITORIS, MORA SOLVENDI. B 0THOLIEHUX NPOCPOYKN YCTaHOBU-
NNCb cregytolme npasuna:

/  Hafo, YT0Obl HACTYNWN CPOK;

[/ npu HatypanbHOM 0653aTeNbCTBe Henb3s MpefbsABUTb UCK, ECN OH
He 3alWLLEH MCKOBOM CaHKLMeld, Hanpumep: HecoBepLUEHHONETHWI
obs3anca nepepatb paba;

[ "He BMNajaeT B MPOCPOYKY TOT, C KOO AEHbIM He MOTyT ObITb NOTpe-

60BaHbl, BBUAY CCbINKW Ha COrnalleHve 0 HempegbAsneHun Tpebosa-
Hua" — PACTUM DE NON PETENDO;

[ BOMKHWUKY JONMXKHO 6bITh cfienaHo HanoMuHaHne — INTERPELLA-
THO. HanoMuHaHue JO/MKHO ObITb CAENaHO B HaA/exallem MecTe
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M B Hagnexaulee Bpems. Pumckue topuctbl rosopunu: "KTo caenan
HamoMWHaHWe NNy, He ABMSOLWEMYCSA SO/MKHUKOM, Kak ecnun 6bl OH
6bln JOMKHUKOM, C Le/bl0 HaHecTu obugy, TOoT GyaeT OTBevyaTb 3a
obuay";

/ [OOJDKHUK, I'IOJ'Iy‘-IVIBLIJI/IVI HarnoMnHaHne, HEe [O0/DKEH np|/|6eraTb K Cy-
TAXHNYECTBY.

[na Hanmuma npocpoYkn Heob6XoAnMMO, YTOObI TpeboBaHWe CO3peno
AN npeabsaBneHns. Ecnm no kakoi-nmbo npuynHe KpPeguTop He B MpaBe
npeLbsABNTL NCKOBOE TpeboBaHMeE, TO HET 1 MPOCPOYKM LO/MKHUKA.

B psge cnydvaeB npocpoyka [O/DKHMKA HacTynana He3aBMCMMO OT HamnoMuHa-
HUA: ""Bop Bcerfja HaxoAuTca B Npocpoyke'. Takum o6pa3om, ecnv no Aorosopy npe-
[LyCMOTpeH onpefenéHHblli KaneHfapHbI feHb 4N WCNONHeHWS o6s3aTenbcTBa, TO
npocpoyka HacTtynaet IPSO IURE — aBTomaTnyecku, 6e3 HanomuHaHus. Fnoccato-
pbl rosopunu: "DIES INTERPELLAT PRO HOMINE"™ — "onpefenéHHO yCcTaHOB-
NEeHHbIN JeHb HanoMWHaeT BMEeCTO YefoBeka', "‘ykasbiBaeT MecTo yefnoBeky'. B co-
OTBETCTBMM C npaswioMm nepnetyauun (MORA OBLIGATIO PERPETUATUR),
npocpoyKa ynpoymMsaeT WAN yBeKOBeunBaeT 06A3aTesibCTBO. lMpocpoyka AO/MKHUKA
B/INAANIA HA OLEHKY YObITKOB: JO/DKHUK 06513aH Obl/1 yNIaTUTb BbICLUYIO LiEHY, KaKylo
nMen npegmeT AOrosopa Mexay MOMEHTOM 3aK/HUeHUA W AHEM NPUCYXAEHUA; eCcu
[O/MHKHUK MpocpoynBan B AOroBope Jo6poli COBeCTM, TO OH 06s3aH 6bln 3annaTuTb
NpoLeHTbI 3a BPeMA MPOCPOYKM (Mpocpoyka B ynsaTe MOKYMHONW LeHbl). [O/MKHUK
0653aH Obl/1 BO3MECTUTb M/0Abl, KaK MOMy4YeHHble, TaK U Te, YTO OH MOI W [OJKEH
6bl1 NONYYNUThL. B crniyyae NpocpoyuKky JO/DKHUKA, KPeAUTOpP MOr OTCTYMUTLCA OT [0-
rosopa, YTo Mor/o 6bITb 06yC/M0B/IEHO B AOroBope. [poCPOUMNBLUNIA AO/MKHUK HeCET
pUCK crly4yaiiHoi rnbenn Bewn. NHbIMK cnoBamu, ec/in Moc/ie MPOCPOYKN JO/MKHUKA
npegmMeT 06s3aTeNbLCTBA NOrMGHET, TO JO/DKHUK OTBeYvaeT TaK, Kak ecnv 6bl npegmer
ocTaBa/iCA HeBPEAUMbIM.

MPEKPALLEHVE MPOCPOYKW. Ecnu, no yyeHuo ctapbix Hopu-
ctoB (VETERES), npocpoyka "yBekoBeumBaeT" 00§3aTefibCTBO, TO
nosfHee cTana fonyckarbcs oumcTka oTcpoukn (PURGATIO) B cuny
KOTOpoii  mpocpoyka npekpawaetca. Bmecto  OBLIGATIONES
PERPETUARIO Hactynaetr MORAE PURGATIO. MMpumep: o06f3aB-
wuiics gaTtb paba CTuxa MOXET MOCAe MNPOCPOYKM OYUCTUTL €€, mpegso-
XWB WCNonHeHWe. Mpocpoyka Moria OTnacTb B CUy COrnaweHus CTo-
POH O NPEKpaLLEHUN NPEXHEr0 0653aTeNbCTBA U 3aMEHE ero HOBbIM.

Mopoii npocpouky (MORA ACCIPIENDI) gonyckan u TOT KpeanTop, KOTopblid
6e3 [,0CTATOYHOr0 OCHOBAHMA HEe MPUHUMAT UCMONHEHWUS, NPeL0XKEHHOI0 AO/KHU-
KOM. [puMep: JO/MHKHUK NPeAsioKU KpeguTopy npuyuTalrolmnecs JeHbru, a nocneg-
HWI, 6e3 JOCTATOYHOr0 OCHOBAHMA, oTKasancsA. lNpocpoumBLINA KpeauTop 0653aH
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BO3MECTUTb U3/INLIHME PACXOfbl, CBSI3aHHble C HEMPUHATWMEM, HANpuUMep, yNaaTuTb
3a NPOKopM paba, NPUHSTUE KOTOPOro 6blfo MpocpouyeHo. Puck ru6enu nagan Ha
NpocCpouUBLLErO KpeauTopa. Ecnu, Hanpumep, NoKynaTeflb He SIBUCA B Ha3HAYeH-
HbIi CPOK ANsi NPUEMKM BWHa, TO NpodaBel, 6bi1 BNpaBe BbIANTL BUHO.

CpegctBamu  obecneyeHus 0643aTenbCTBA  CAYXWAWU:  38[aTOK
(ARRA); Heyctoiika (STIPULATIO POENAE); nopyuntenscTso
(ADPROMISSIO), 1O ecTb B3aTME Ha cebs uyXoro obsa3aTenbCcTBa B Ka-
YyecTBe [OMOSIHUTENBHOIO [Jo/mkHuKa; 3anor (FTDUCIA, PIGNUS,
HYPOTHECA).

OTBETCTBEHHOCTb [O/MKHMKA 33 HEUCNONHeHWe 06s3aTefbCTBa.
[omKHVUK oTBeyan nepej KpeamTtopom 3a HeucrnosiHeHWe W 3a HeHafne-
Xallee 1CMofiHeHWe 0653aTensCcTBa. B cnyyae HercnonHeHus o6a3atesb-
CTBa, KpeauTop A06uBaNCA OCYLLECTBAEHUA CBOMX npas. "Tof4 JONMXKHK-
KOM MOHUMaeTCs TOT, Y KOro Mpu ero HexenaHun (ynnatuTtb), AeHbru
MOryT ObITb MCTpeboBaHbl". Mo 06LWemMy npasuiy, OTBETCTBEHHOCTb
[LO/MKHMKA HacTynana npu Hanuumm ero BuHbl (CULPA). Mog BuHOI no-
HVUMaeTca HecobnOfeHWe TOro MnoBefeHWs, KOTOpoe TpeboBanochb Mpa-
BOM. BuHa nopgpasgenanacb Ha ABa Buja:

a) ywmbicen (DOLUS), nnn ymbilneHHbIE feACTBUSA GO/MKHUKA,
b) HebpexHocTb (CULPA) — BMHa B TECHOM CMbIC/E C/I0Ba.

B nepsom cnyuyae JOMKHUK MpeaBMAMT MOCNEACTBUA CBOEro AeicT-
BUSA Unu 6e3neincTBMA U XenaeT 3TUX NOCneAcTBuii. Bo BTOpoM — omxk-
HWK He npefBuAen, HO AO/MKeH 6bin NpeABuaeTb NocneacTens. Pasnuua-
nuck: Tpybast Hebpe>KHOCTb WM HeocTopoxXHoCTb (CULPA LATA).
CornacHo [Aurectam: "rpybas BMHa — 3TO 4pe3BblyaiiHasi HEOPEXHOCTb,
TO €CTb HeroHWMaHWe TOro, YTo BCe MOHMMAKT". IO MHEHUIO HEKOTO-
PbIX IOPUCTOB, rpy6as BMHA PaBHAETCS YMbICHY.

CULPA LEVIS v npocto CULPA — HenpossineHne mMepbl 3a-
60TAMBOCTH, NpucyLLeil 4O6pOMY X03aKHY, 3a60TIMBOMY rnaBe ceMbu. C
MOHATMEM  NErKOA  BWMHbI  COBNajaeT  MOHATME  HEBPe>KHOCTMU
(NEGLEGENTIA), a Takxe HeonblTHOCTU (IMPERITA). B nCTOUYHMKAX
ynomuHaetcs ewé CULPA LEVISSIMA — nervaiiluas BuHa.

CASUS — cniyyaiiHoe cobbiTue. Bewb Morna nornbHyTs WM Morna
0Ka3aTbCA MOBPeX/AEHHON W1 6e3 BUHbI AO/MKHMKA. 37ecb AeiicTBOBan
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npuHumn: "CASUS A NULLO PRAESTATUR", 1o ecTb "3a ciyuvaii Hu-
KTO He oTBeyaeT". OfHaKO, KaKk OTMeYanocb, X03seBa Kopabnei, roctu-
HUL ¥ nocToAnbiX ABopoB oTBedasim u 3a CASUS. Pasnnyanuce:
"npoctoin cnyyait" n "Henpeogonumas cuna" (VIS MAIOR). MNpu He-
NPeojonMMOoii Cuie HEBO3MOXHO MPOTUBOCTOSATb KaKOMY-TO COObITUIO —
MMEHHO: 3eM/IETPACEHMIO, MOXapy, HaBOAHEHWIO, eCTECTBEHHOW CMepTu
paba, rmbenn XXMBOTHOrO, OMON3HIO, 06BaNy, KOpabnekpyLleHuto, Hana-
[EeHUI0 Pa3boiMHMKOB, MMPATOB UK HEMPUATENS.

OTBeTCTBEHHOCTb JOJ/IXKHMKa—3a HEeUCMNOJIHEHWE U 3a He Hajfexallee MCNon-
HeHue o06s13aTeNIbCTBa — BblpaXkasiaCb B 0653aHHOCTUW BO3MeCTUTb YObLITKW: BO-
nepsbIX, NPU HapyLleHUN AOroBOPHbIX 0643aTeNbCTB, BO-BTOPbIX, MPU COBEPLUEHUU
fenvkTa. O6bEM BO3MeLLeHUS yObITKOB MOF 6biTb Pa3/IMyHbIM: BO3MELLEeHMe [eiicT-
BUTENbHOW CTOMMOCTM BeLLW; BO3MeLLeHWe YNyLleHHON Bbirogbl. COBOKYMNHOCTb MO-
NIOXNTeNbHOro yulepba M ynylleHHOW BbIrogbl 06HMMaeTCA NOHATWEM “'MHTepeca'.
Masen rosopun: “'«Moii NHTepec» — TO ecTb TO, YEro MHe MOMOXWUTENbHO He[OCTaéT,
W TO, UTO A MOT BbIragatb'. COrnacHo Xe YnbnuaHy, ""He TONbKO yuep6, HO U BbIro-
fa NPUHUMaeTCA BO BHMMaHMWe™. VIHTepec 4acTO MPEeBbIIAET WeHy BelWu — OH
6onblue, HeXenn cTouT Bewb. OfHO M3 npaBun AurecT rnacuT: "OueHMBaeTCA He
CTO/IbKO MNOBpexAéHHaa Bellb, CKOMbKO MHTepec”. [lpu onpejesnieHUM pasmepos
ybbITKa, cornacHo yyeHuto topucta Cekcta Means, “'LeHbl Belleli onpeaensaoTcs He
NPUBA3AHHOCTbLIO U 0CO6bIM MHTEPECOM OTAe/IbHbIX /UL, a UX 3HauYeHneM A1s Bcex™.
MpucyXaeHnio nognexar ToNbKO YO6bITKW, HaxoAsWuMecs B HeNoCPeACTBEHHONA
61130CTN ¢ camoli Belblo. [lurectbl roBopAT: "Ecnn npojaHHas Bellb He 6bina me-
pefiaHa Mo o6cToATeNIbCTBAM, 3aBUCALLMM OT MpojasLua, TO BO BHMMaHWe MpuHUMa-
eTCA MHTepec NOKynaTens, HO NNLWb NOCKO/bKY OH 6/1M3KO CBA3aH C CaMoil Belybio™.
MpuBogMTCA NMPUMep: HEKTO MpoJas MLIeHULY, HO He caan eé nokynartento, U pabbl
nokynartens 3a6onenn u nornbnu oOT rosofa. B3bICKaAHWIO MOANEXUT CTOMMOCTb
nweHnLbl, a He CTOMMOCTb MOrM6WNX OT ronoga pabos. BbIXOAUT, YTO Y6bLITOK OT
rnéenn pabos He CBA3aH HeMOCPeACTBEHHO C HecAadeld MweHWULUbl, a SBAseTcA 6osnee
oTAanéHHbIM. Bosee oTAanéHHble YObLITKM MNPUCYXAANUCL MPU HaIMuUM ymbicna,
Hanpumep, Korja obHapyxuBanacb 3aBefloMO C MOpoKamMu npojaHHas Belyb. Liuue-
poOH rosopun: ‘'ecnu, Npofasas Bellb, NPoAaBeL, 3Ha/l 0 MOPOKe U He Mpefynpesu,
TO OH [JO/DKEH BO3MECTUTb MOKYMNaTesto yobITOK™.

MPEKPALLEEHVE OBSI3ATE/IbCTBA
O6si3aTenbCTBA NPEKpaLannich No psgy OCHOBaHWIA, a UMEHHO:

1) BcneacTeMe ucnonHeHus man nnaTexka (SOLUTIO) — Haubonee
YacTblil cyyaii;

2) Bcnefcteue 3a4éTa (COMPENSATIO) — npu BCTpeuHbIX Tpebo-
BaHUAX KpeauTopa u LO/MKHUKE;
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3)

4)

5)

\
B cuny o6HoBneHna munm Hosaumm (NOVATIO) — npekpatleHus
npe>kHero 0643aTenbCTBa M 3aMeHbI €ro HOBbIM.
HoBauus, Kak 1 3a4éT, 03Hayasna npekpatieHne obasaTenLcTea no-
MWMO WUCNONHEHMS; :

Mpy coBnageHnn Uan CANAHUA B OGHOM NULE KpeamTopa U LOJIXKHM-
ka (CONFUSIO), Hanpumep, LO/MKHUK CTAHOBUTCH HaCNeLHUKOM
KpeauTopa uam HaoboporT;

BCMeAcTBMe ocBobo>KaeHus oT gonra (REMISSIO DEBITI). B no-
CnefHeM cnyvae KpeauTop fenaeT (hopMasibHOe YCTHOE 3asiBfeHue,
nMeHyemoe akuenTunaumein (ACCEPTELATIO), 4To uUCMONHeHMe
OH nonyuyun. o oblwemy npasBuay, 3a CMEPTbIO KpeauTopa um
[LO/KHMKA 0693aTeNIbCTBO He MpeKkpalanocb, Nepexofs Ha Hacnej-
HVKOB.

Ba)XXHO OTMETUTb, YTO 0643aTe/IbCTBO NpeKpallanocCb TEM Xe Cnoco-

60M, KakuM OHO ycTaHaB/ivBanocb. CnosecHoe 0653aTeNbCTBO Mpekpa-
wanocb  cnoBecHo.  O6A3aTeNbCTBO,  BO3HWMKLUEE  MOCPEACTBOM
MANSIPATIO, "pa3Bs3biBanocb"” nocpescTBOM TOro Xe 0bpsaja.

Mo YYEHNKO PUMCKUX HOpPUCTOB, AOrosop, An4 TOro, 4yTOoObI ObITb

,CI'EI‘/’ICTBI/ITeI'IbeIM, LOOJKEH OTBEYaTb pAady yCI'IOBI/II7IZ

A.

[0nXKHO ObITb HanMuue cornawleHus [orosapmearOLLINXCA CTOPOH O
cofepxxaHun gorosopa. 3710 6b1710 OCHOBHOE Tp86OBaHV|e.

CofiepXKaHue [0rosopa [0MKHO COOTBETCTBOBAThL CYLECTBYHOLLMM
npaBoBbIM HOpMaM. Tak, corfnatleHue o NpPoAaxe BeLlW, U3bATON U3
060p0Ta, He A0NYCKanocCh.

Hukakoe cornaweHue He .MOXeT NMPOTMBOPEUYUTL TaK Has3blBaeMbIM
"nobpbiM Hpasam" (BONI MORES); B NpoTMBHOM C/iyyae OHO Mpw--
3HAETCA HMUTOXHLIM, Hanpumep: LOrosop o 6yaylleM HacnefcTse.

CofepkaHve [0rosopa JO/MKHO 6bITb PU3NYECKN BO3MOXHBLIM. [aii
NPUBOAMT MPUMEP HUYTOXHOCTU [OroBOpa: HEKTO 06s3anca nepef
KOHTpareHToM "TPOHYTb Nanblem Hebo™.

Korpa peub naét o6 06s3aTeNbCTBEHHOM MpaBe, TO CM/OWbL Aa

pagoMm BCTPEYAKOTCA C TMOHATUMEM CAE/TKW. Mo C,Cl,eI'IKOI\/’I NOHNMaeETCA
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npaBoOMeEpPHOE ,qel‘/’ICTBI/Ie, npamMmo Hanpas/ieHHOE Ha YCTaHOB/NIEHUE, U3ME-
HeHne NN npekpaweHne npasa m 0653aHHOCTW.

B cpaenkax BblpaxaeTcd BONdA, cosepllalowmx ux nuy. B ogHo-
CTOPOHHMX CheNKax BblpaXaeTca BOMA OAHOr0 nuua (3asellaHue,
NPUHATUE HaCNefCcTBa, OTKa3 OT NPUHATUSA); B ABYCTOPOHHEW crenke
— BOJSIA [BYX CTOPOH, Hanpumep, ycTaHOB/eHWe 065A3aTeNbCTBEHHbIX
OTHOLWEHMNA. MpUHUMNMANbHO, BONA JO/KHA 6bITh BbIpaXeHa, U3bsB-
NeHa BO BHe. ®opMa BbIpaXeHWA BOMM ObiBaeT pa3Has: CN0OBO, MUCh-
MO, XecT (YTBepAuTenbHOe UAN OTpULATeNbHOE HaK/IOHEHWE TO/10Bbl)
a B psAfe cny4vaes W Mon4vaHwe, Npu 3TOM HaANEXWUT cAenaTb OroBop-
Ky: K o6fiacT npaBa He Bcerga npumeHuma 6bIToBas NOroBopka —
"MonYyaHMe — ecTb 3HaK cornacua". PUMCKMe HOPUCTbI TOBOPUIIN:
"KTO MONYMUT, He cumTaetcs 6e3yCc/I0OBHO COrfacuMBLUMMCS, HO BMeCTe
C TeM, OH U He oTpuLuaet".

MocKoNbKy peyb WUAET O BbIpaXeHUW BOAM (MNM O BOJIEU3BABNIEHUUN), TO
3[eCb Mbl CTa/lKMBaeMCsi C MOHATUEM KOHKMOAEHTHbIX feiicTBuii (o1 CONCLU-
DO — 3akntuato, fenato BbiBoA). oA KOHKWOAEHTUBIMU [eACTBUSAMU MOHU-
MalTca feiicTBUSA NuMua, Bblpaxatolime ero BOJII0 YCTAHOBWTb MpPaBOOTHOLLE-
HUe, Hanpumep, COBEPLNTb CAeNKY, HO He B (hOpMe YCTHOr0 WM MUCbMEHHOTO
BO/IEN3BbABIEHUA, a NOBeJeHNeM, N0 KOTOPOMY MOXHO CAenaTb BblBOJ O TakKOM
HamepeHuUU. Tak, Cnoco60M BblipaxKeHWA BOAM NMLA, KaK Obl0 CKasaHo Bbllle,
MOXeT OblTb ero monyaHue. Mpumep: HaHWMaTeNb MPOLO/DKAET MOJIb30BATLCA
MMYLLECTBOM MOCMe UCTeYeHWs cpoKa AoroBopa HalimMa, Npu OTCYTCTBMM BO3pa-
XEeHWI CO CTOPOHbI HalimogaTens. B 3Tom cnyyae AOroBop CUMTANCA MPOANEH-
HbIM Ha HeonpejenéHHbI cpokK. B yuebHuke N.6.HOBULKOro NPMBOANTCSA Mpu-
Mep KOHK/IIOAEHTHbIX AeiACTBUIA: NNLO, MPU3blBaeMoe K Hac/neAcTBY, He Aenaet
3aA9BJIEHU HW O NMPUHATUM HacnefCcTBa, HUM 06 0TKase OT TAKOro MPUHATUA; HO
OHO PEMOHTUPYeT [OM, BXOASAWMI B cocTaB HacnefcTBa, 3ak/ayaeT [OroBOp
Halima ¢ KBapTWpaHTamu, To ecTb BeAéT cebs, KaK Hac/nefHUK, MPUHABLUNA Ha-
cneAcTBo. M3 3aTuX AecTBWIA UAM M3 3TOF0 NOBEAEHMA NuLa MOXHO CAenaTb Bbl-
BOA, YTO OHO MPMHMUMAaET HacneAcTBO. EWé ofuH npumep KOHKOAEHTHBIX fAeid-
CTBWI: Nosy4vyeHWe MPOLEHTOB 3a Mocfegytouiee (nocae cpoka naatexa 3aHATON
CyMMbl) Bpems 03HayaeT OTCPOYKY MiaTexa.

3AMEHA L, B JOFOBOPE. B pgpeBHeiwunii nepuog, Korpa
0653aTeNbCTBO paccmaTpuBaiocb KakK CTPOro J/IMYHOe OTHOLIeHue
MeXAY ABYMS WAN HECKONbKUMU OnpefenéHHbIMK fuuamm (KOHTp-
areHTamu), Kak In4yHas CBA3b MeXAy KpeAuTOpOM W AO/HKHUKOM, He
fJonyckanacb 3aMeHa nuy B porosope. lMo3gHee cTana LOMyCKaTbCA
ueccua (CESSIO) — 710 ecTb nepefjaya KpeauTOpOM CBOEro Mpasa
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Tpe6oBaHMA KakKoMy-nnmbo gpyromy nuuy. Ecnn kpegutop nepepaér
CBOE npaBo TpebOBaHMA, TO OH UMEHYeTCA LUedeHTOM. A NNLO, KOTO-
pomy OH nepefaét cBoé npaBo TpeboBaHWA, WMEHYETCH LeCCMOHapK-
em. Mpu ueccun npasa TpeboBaHWUA Y LO/MKHUKA HE CNpallMBalT Co-
rnacud, Ho, B KnacCuyeckom npase, AO/MDKHWKaA CTann yBeAOMATbH O
npoucwepwein ueccun. Takoe yeegomneHne (DENUNTIATIO) penan
LieccnoHapmit. Mpu LeccMm oCHOBaHWe eé COBEPLUEHUS He UMEeNo 3Ha-
YeHUss — 3T0 Oblna abcTpakTHaA chenka. lMpu nepegave KpeauTo-
pOM CBOEro nmnpasa Jpyromy nuuy, npuobpetatenb TpeboBaHUs —
LlecCUOHapWini — MMeeT NpaBO MCKa K AO/MKHUKY. BHauane, gna toro
yTo6bl Mepegatb npasBo TpeboBaHuMsA, npumMeHanacs Hoeauuss (NOVA-
THO) ¢ obuwero cornacua Kpegurtopa, JO/HKHUKA U TOro nuua, KoTo-
poMy KpeAuTOop XOTes nepefaTb 3TO NpaBo. [laHHOE NULL0 3aKvano
C [AO/DKHMKOM [0roBOp MpexXHero cogepxaHusa. CnefosaTensHo, nep-
BOHayanbHoe 0653aTeNbCTBO 3aMEHANOCh HOBbIM. [M034HEe Ha CMeHY
HOBauuMW NpuLllna ueccus, To ecTb NpsmMas ycTynka npaea Tpe6oBa-
HuA. Korga peyb wna 0 nepeycTtynke npasa TpeboBaHUS Lpyromy
KpeguTtopy, 1o npumeHanca TepmuH DELEGATIO, a npu nepeHoce
[LOoNra Ha gpyroro fomkHuKa — tepMuH EXPROMISSIO. B nepsom
Cflyyae MHTepecaMm AO/DKHMKA HUYTO He rpo3uT — Bedb emy 6e3pas-
JINYHO KoMy nnatutb. VIHoe peno nepeHeceHwe ponra € OfHOTO
[LOMKHUKA Ha gpyroro. 3aech TpeboBanoch cornacue kpegutopa. lMo-
cnegHuii Mor paccyxgatb Tak: "Moi NpeXHUin SOMKHUK — Ye0BeK
Haf&XHbIiA, COCTOATENbHbIA. 3ayemM >Xe MHe UMeTb [ef0 C HOBbIM
[OOMKHUKOM, KOTOpbI/, BO3MOXHO, OKaXXeTCSH HECOCTOATeNbHbIM?",

B nepuog nosfHeli nmnepuu nepeHeceHue o6A3aTeNbCTBA, & UMEHHO, Mepe-
ycTynka TpebosaHns (CESSIO OBLIGATIONIS), orpaHuuyuaeTca. CornacHo
yKasy (422-ro roga) umnepatopoB FoHopus n deofocus, 3anpelanacb nepeyc-
Tynka TpeboBaHuWsA nuuam 6onee moryuiectBeHHbiM (POTENTIORES). Lenb
cocTosna B TOM, UTOObl He YXYAWMNTL (PAKTUUECKOr0 MOJIOXKEHUS JO/DKHUKOB. B
camom Havane VI Beka umnepaTop AHacTacuili 3anpeTun nokKynwukam Tpe6o-
BaHWA B3bICKMBATb C [O/DKHUKOB 60nee TOro, YTo OHM 3annatunm camu. Llenb
3TOro 3anpetra — yMepuTb anneTUTbl MNpoMeccuoHasbHbIX CKYMWUKOB Tpeb6o-
BaHWii, cnekynsatopos. MpaBaa, Npu MNOKynkKe Tpe6oBaHWA, CPOK KOTOPOro eLé
He HacTynun, NOKYMWWK Bcerfa faéT MeHblle HOMWHANbHON LeHbl TpeboBaHWMIA.
OH BCE-TAKM PUCKYeT CBOUMU [leHbramu.
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Jlekuuns 17
OTAOE/NbHBbLIE B Abl
OBA3ATE/NbLCTB

BaxHbIM npefcTaBnseTca BOMPOC O Knaccugukauun o693a-
TenbCTB. 0 YYEHWIO PUMCKUX HOPUCTOB, KOHTPAKTbl AEANIUCHL Ha
yeTblpe rpynnbl: Bep6anbHble, ANTTepanbHble, peasbHble W KOHCEH-
cyasbHble.

Mof BepbanbHbIMW KOHTpPaKTamMu NMOHUMAKTCSH Takue A0roBopbl,
06s3bIBalOLLAA CUMa KOTOPbIX 3aKN0YaeTcs B MPOU3HECEHUU onpefe-
néHHol cnosecHoii dopmynsl (VERBIS CONTRAHITUR). Korga
peub MAET 0 BepbanbHbIX KOHTpPaKTaxX, TO HYXHO WMeTb BBUAY Cle-
aywouwme aga smaa o6asatenscts: SPONSIO un STIPULATIO. Pa3su-
TWe YacTHOl COBGCTBEHHOCTM M 060pOTa AO/MKHO 6bIIO MPUBECTU K
CO34aHNI0 Kakoi-TO HOBOW topugnyeckoin hopmbl. Moatomy B V Be-
Ke [0 H. 3., TO ecTb B nepuog Xl Tabnuu, B PUMe HauyMHaeT BbIKpU-
cTannm3osbiBaTbca oTMyHas oT NEXUM'a thopma, 6onee npoctas u
rnbkasd. SPONSIO — 3To knATBa AO0MKHUKaA. "Ei-60ry, g Tebe obe-
warw patb TO-TO UK TO-TO". Kpegutop cnpawmnBan [OMKHUKA:
"SPONDESNE CENTUM DARE?", 10 ecTb "obewaewbs v ynna-
TUTb CTO?", Ha YTO JO/MKeH 6bIN cnefoBaTh 0TBET: "SPONDEOQO!", TO
ecTb "obewato!" nnn "o6asytock!". OcobeHHOCTb 3TOW OopMblI CO-
cTofna B TOM, YTO 3[€Cb AO/DKHWK, KOTOPbI/ He BbIMOAHWA CBOEro
06s3aTeNbCTBA, MOr 3awMuliaTbCa Mepes Xpeuamu. XoTa UMYLLECT-
BEHHbI 060pOT pa3BU/CSH, HO €eLLE He HAaCTONbKO, YTOObl 3KOHOMUYe-
CKOe cojep)XaHue CAesKu OTOpBanoCb OT PefMrno3Hoi opmbl. He-
CKO/IbKO NO3JHee CTanu ynoTpebnaTb ApYyrue BblpaXeHWus: KpeauTop
BOMpoLan u TYT e nonyyan oTeeT: "O6M3yelbCAa TOPXECTBEHHO
faTtb?" — "O653y0Cb TOPXeCcTBeHHO faTtb”, "[aTb obelwjaewnb?" —
"Obewato!", "[aélb NN YeCTHOe CMI0BO UCMONHUTL CBOE ob6ellaHme?"
— "[haw 4ecTHoe cnoso!", "Pyvaewbca?" — "Pyuatocb!",
"Cpoenaewb?" — "Cpgenato!”. NTaK, KOHTpareHTbl 3akK/iw4yalT [0ro-
BOp B YCTHOI (hopme: Of4MH BONPOLLAET, APYroi TyT e oTBeyvaeT. 3T0
n ectb SPONSIO nnu STIPULATIO.

MepBoHa4yanbHO, HOBOW (HOPMOA MOrAM NONb30BATLCA NUWb PUMCKUE
rpaxpgaHe, a no3xe W neperpuHbl. TepmuH "STIPULATIO"™ ynotpe6nanu
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nepsoe Bpema MPUMEHUTENbHO K MOC/AefHEMY C/ydyalo, TO eCTb K MHOCTpaHuam,
HO B AaNbHelilleM HUKaKON opugnyeckoii pasHuubl mexgy SPONSIO n STIPU-
LATIO yxe He cyuiecTByeT. MTak, opma caenku yTpayvMBaeT CBOI penmruos-
HbI/i XapakTep. JlocTaTo4Ho 6bin10 cnpocuTh: "DABIS? PROMITTIS? FACIES?
", To ecTb "[fawb? Obewaewb? Cpenaewb?" u nonyydntb oTBeT "DABO!
PROMITTO! FACIAM! . BHadane ctunynauuna sakntovanacb B TOPXKECTBEH-
HOW W cTporoii opme. Ho ¢ TeyeHWem BpeMeHW W MNOJ BAWSSHUEM FpPeYecKoro
npaea 1 Boo6LLe BOCTOYHbIX MPaBOBbIX MHCTUTYTOB, CTUMNYNALUNSA CTAHOBUTbLCA
MeHee hopmanbHOi. Bcé 6onbluee 3HaYeHWe NpuobpeTaeT BONS CTOPOH.

SPONSIO 6bina cpenkoi abcTpakTHOW, TO ecTb npupatoLlel
OPUANYECKYIO CUY CaMbiM pasiMyHbIM OTHOLWeEHUAM. EE& copepika-
HMeM MoOrno 6biTb o6ewaHne ynnaTuTb ONpefenéHHY0 CyMMY [eHer
AN JaTb Kakyt-n1mbo Belb, TpeboBaTb Kakux-nnbo geiictsuin. Mpu
CTUNYNALUU He WMeno 3HayeHus, Mo KaKOMy OCHOBaHWIO AO/KHUK
o6s3ancs ynnatuTb: No 3aliMy M, No Kynne-npogaxe. WTak, ctmny-
naumns sensnace 06s3aTensCTBOM, He cogepxaswum CAUSA, ne-
XaBLUei B ero ocHoBe. lMpu 3TOM BO3paXKeHWs AOMXKHMKA 06 OTCYTCT-
BMM Kay3bl He gonyckanuck. MNpaBfa, No3fHee Takne BO3paXeHus BCE
Xe cTanu JonyckaTb, AO/MKHUK MOT 3afBUTb BO3PaXKEHUA 0 Hepobpo-
COBECTHOCTW UCTUaA, KpeauTopa nyTém npefbvasneHus ncka EXCEP-
THO DOLI. Hanpumep, fo/mKHUK 0653anca No CTUNYNAUUK, a Kpeau-
TOop "pasgyman” BblgaTb AeHbru B3aiiMbl. COBepLUeHME JaHHOMO 061-
3aTenbcTBa npoucxoauno B qopme ACCEPTILATIO. [OO/MKHUK BO-
npowan kpeguTtopa “Monyuymn Anm Tbl 06ewaHHOe MHOW?", Ha 4To
cnefosan oteeT "MMonyuumn!™.

NInTTepaibHble UAW MUCbMEHHbIE KOHTPaKTbl MOSBUAUCH M03-
e BepbanbHbIX WAM YCTHbIX B MOCNAeAHWIA Mepuod pecnybaukn c
pa3BMUTMEM POCTOBLYMYECTBA (KPeAMTHbLIX omnepauunin). Ecnm cTOpOHBI
corfacunuck NPoBoAMTL, pacyétel no sanucsMm (LITTERA) B 6aHKOB-
CKUX, MPUXOAHO-PACXOAHbIX WUNN KPeAUTHbIX KHWUrax, TO Takoe co-
rnaweHne nopoxpaano o6sszatensctso — "LITTERIS FIT OBLIGA-
THO" ("0653aTeNbCTBO BO3HMKAET MOCPEACTBOM 3anucu, nucbma'). Y
KpeauTopa BbljlaHHas CyMMa 3Hauuaacb B PacX0fHOM 4acTh KHWTK, a
Yy BONXHWKA — B npuxofHoi. CyuiecTBO JaHHOro A0OroBopa CKopee
He B TOM, YTO 34eCb HanMUO NUCbMeHHas Qopma, a B cOrfaweHun
CTOpPOH 06 onpefeneHUN MMYLLECTBEHHbIX OTHOLUEHWIA NO 3anucsiM B
H6aHKMPCKUX KHUTax.
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O6patmMMcsa K peanbHbIM KOHTpakTam. o peanbHbIM KOHTpak-
TOM MOHMMAaeTCs 0653aTe/IbCTBO, BO3HUKAIOLLEE NMPU Mepejaye BeLiu.
Ob6elaHne nepefath Belllb, CKaXeM, AaTb Bellb B 3aéM wau B ccyay,
camo no cebe ewé npegmerta Jorosopa He cocTtaBnsfer. Ocob6eHHo-
CTbI0 peanbHbIX KOHTPaKTOB ABNSETCA TO, UTO Bellb, MONYYEHHad Yy
KpeauTopa, Bo3BpaLiaeTcsd 3atem nocnegHemy. O peanbHbIX KOHTpak-
Tax roBopsT, YTO OHW, B OTANYME OT CTUMYNALUU WA NUTTEPaNbHbIX
KOHTPAaKTOB,— CyTb "[0roBOPbl He (hopMasibHble", He CBA3aHHble C
Kakoii-nnbo onpedenéHHoli qopmoid. EcTb 4yeTbipe BuAa peanbHbIX
KOHTPaKTOB: 3aéMm, CCyfa, NoKnaxa, 3anor.

HauyHéMm c gorosopa 3aiima (MUTUUM).

B apeBHeWWwnii nepuofj cywecTBoBana cneyunduyeckas (opma 3akabane-
HUA NIMYHOCTU [JONXKHUKA KPeauTopoMm. MimeeTcsa BBUAY CAefiKa, KoTopas Hasbl-
Banacb NEXUM. 3Ta cpenka okasafnacb O4YeHb TPYAHOW ANA MOHUMaHusA. Po-
MaHWUCTbl MPUMNOXUIN OFPOMHbIE YCUANA ANA TOro, YTO6bl MOHATbL €€ CYLHOCTb.
[JaHHaa cienka, no cBMaeTenbCTBY JIMBUA, BO3HUKAA Ha NOYBe B3aMMOOTHOLIE-
HUI MeXAy Kpeautopamum — fOAbMU 6oraTbiMW, W AO/DKHUKaMU — nnebeid-
cKoli 6egHoTOl. OH npsmo roBopuT, uTo NEXI| — 3To 3ajo/mkaBwune nneden. B
X1l Tabnuuax wnmeeTca Hopma 0 cyfAbb6e HeonnaTHOro [OMXKHWKA TO ecTb
NEXUS'a. Tam cKa3aHO: "B TPeTU HYHAMHbI NYCTb PacceKyT Teno JO/IKHUKa Ha
4acTu, U ecnn Npu 3TOM KTO OTPYy6UT 60/bLUe AN MeHbLUe, TO Aa He b6ygeT no-
CTaB/IeHO 3TO €My B BUHY". VICTONKOBaHWe faHHOro OTPbiBKa Bbl3Bano, B CBOE
BpPEMSA, ropAYyl MONEMUKY CpeAn UCTOPUKOB PUMCKOro npasa. MHoruve aBTO-
pbl cTapanucb fjokasaTb, YTO 3TO MeCTO HUKOUM 06pa3oM He cnefyeT TONKOBaTb
6yKBaJIbHO, UTO peyb 3[eCb UAET He 0 peanbHbIX C/yyasX paccevyeHUs Heonnat-
HOro JO/IXHWKA Ha 4YacTu ero Kpegutopamu, a 0 KakoM-TO CMMBOJIMYECKOM fAB-
neHun. MNpu aToM, 06bIYHO CCbITAJINCL HAa CBU/ETENLCTBO aHTUYHOro nucartens
ABna lennmna: S He cnbixan, 4Tobbl B APeBHOCTU MNOJO6GHbLIM 06pa3oM KOro-
HWOYAb KasHunu'. Ccblnanncb Ha CPaBHUTENbHO BbICOKUIA YpOBEHb KY/bTypbl
W HpaBOB TOro BpemeHu. OfHaKO, HeNb3sA ynycKaTb W3 BUAY, YTO CPpaBHUTENb-
Has uctopus npasa AaéT HamM (aKTbl TAKOro >Xe OTHOLIEHUA K HeonaaTHoMYy
JOMKHUKY, KOTOPbI/i BCTpeyaeTCs B PMMCKOM 3aKOHOAATeNbHOM NamMATHUKe.
Tak, CKaHAWHABCKWIA opuanyeckuii uctouyHmk XI Beka, a mmeHHo Calating,
npusHaBaemblii aBTOPUTETHbIMW WCC/eJ0BaTeNIAMU OPUTMHANbHBIM U CaMo-
O6bITHbIM NaMATHUKOM, COCTaB/IeHHbIM 6€3 Kakoro-im6o BAVUSHUA WU 3aUMCT-
BOBaHWA W3 PUMCKOro npasa, rnacut: "ECAM KTO BOCNPOTUBUTCA KpeaumTopy
WA OTKaXeTcs Ha Hero paboTaTb, TO MyCTb MOBefAET ero Ha TOpr, nNpejcTaBuT
poAanyam Ha BbIKYN, eC/IN POAUYU He BbIKYMAT, KPEAUTOP BOJIEH OTCEYb OT HEro
CKONbKO XO04YeT CBepXy WAW CHU3Y'. HO MOCKONbKY 34ecb peyb WAET O TAKOM
[OMKHWKE, KOTOPbIA 0TKa3biBaeTcs OT paboTbl Ha KpeguTopa, TO mpejnonara-
nocb, 4uto 1 B XIl Tabnuuax nmeeTca BBUAY aHaNOrMYHbIA cnyvain. BoamoxHoO,
4YTO MepBOHAYaNbHbIA CMbICA CTaTbW 6blA TOT, YTO KPeAUTOPbI [O/KHBLI 6blnun
[O0roBOPUTHLCSA MO NOBOAY AHel, KOTopble fO/MKHUK 0653aH 6bin oTpaboTaTb Mo
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oyepefn y Kaxgoro u3 HuUX. BO3MOXXHO npu 3TOM, 4TO B MepBOHa4YasibHOM TeK-
cte XII Tabnuy BCA cTaTbss B LESOM HOCMIa XapakTep yrposbl. M0 MHeHUIO
NCTOpMKa PUMCKOro npasa BefcTpyna, B HEKOTOPbIX NPUMUTUBHbIX 06LecTBax
LOMKHWUK, He yNNaTUBLUWMIA CBOEro JoNra B Hajnexalinid cpok, paccMaTpuBan-
csl, KaK paccmaTpuBaeTCss M B HacToslliee BpeMs, TO eCTb KaK COBEpLUMBLUUIA
NPUCBOeHME YYXUX AeHer. OH ABNAETCA NPECTYMHUKOM W 4acTo OTOXAECTBAA-
eTCsA C BOPOM.

Cam no cebe CbaKT HennareXka COCTaBNAET AeNUKT. 3aéMLIUK, KO-
Topblﬁ He pacnnavymBaeTca Mo AeHEeXXHOMY 3a17||v|y c 06nyIOBneHHbIMI/I
npoueHTamun, NPpUYNHAET ymep6 CBOeMYy 3ammopasLy 1, No aTomn npu-
YnHe, HAHOCUT TAXKYH NIUYHYIO 06|/|,qy. OH HaxopuTca BO BNacTu oc-
K0p6f|éHHOr0 UM 1 NOANEXUT CBOEMY KpeauTtopy cBoeli d)l/l3l/|l—IECKOI7I
JINYHOCTbIO, TO eCcTb TenoM. "KTO He B COCTOAHWUM NNaTUTb CBOUM
KOLle/NbKOM, AO0/HKEH NNaTuTb UJKypOf/'I" — [nacuT cTtapaa M LWNPOKO
pacnpocTpaHéHHad nocnosuua. [0BONbLHO 3aTpyAHUTENbLHO YCTaHo-
BUTb pasHULY MeXAay apeCTOBaHHbIM 3a AO0ATU U pa60M. Y nepso-
ObITHbIX HapoAoB 3TOT coumaano-onyCTMBmMMCQ OO/MKHUK MHOTda
CYpoOBO 3KCnnyaTupyetca.

MpumeHnTenbHO e K pumckomy NEXUM'y BO3MOXHO M Takoe 06bsAc-
HeHWe CypoBOW cyfAbObl HEOMMATHOr0 AO/DKHMKA: feno B TOM, YTO MpuU cpas-
HUTE/IbHO He pPasBUTbIX TOBAPHO-fEHEXHbIX OTHOLUEHUAX HennaTtéx pgonara
rpo3usa pasopeHnem camomy Kpeautopy. Ecnm paxe pgonyctutb, 4uTo NEXUM
ecTb PasHOBUAHOCTb [Orosopa 3ailimMa, TO Mbl MOXEeM KOHCTaTupoBaTb pa3Bu-
TWe 3TOro forosopa.

tOpuaunueckas CyL|HOCTb JOroBOpa 3aiiMa 3aknyaeTca B TOM,
4yTO 3aMMOfaBeL-KpeanTop nepefaéT LOKHUKY-[ebuTopy B CO6CT-
BEHHOCTb OnpefenéHHOe KOMMYECTBO 3aMEHUMbIX Belleii, valle BCero
[eHer, noj Tem yC/0BMEM, YTOObl B Ha3Ha4YeHHbI CPOK UM MO nep-
BOMY Tpe60BaHWMIO LO/MKHUK BEPHY/T TaKOe Xe KOMMYECTBO TAKOro Xe
pofa Beleil. M3 aToro onpegeneHns BbITEKaeT, YTO Belb Nepefaércs
LOMKHUKY B COBCTBEHHOCTb. OH MOXET pacnopafuTbca el Mno CBo-
eMy YCMOTPEHUIO, TO ecTb NoTpebuTb, Npofatb 1 npoyee. O6LEKTOM
3aiiMa MOryT 6bITb MWL Bewy notpebnsemblie. To ecTb Takue, KOTO-
pble OT MO/Ib30BAHWUA YHUUTOXAKOTCA, KakK Xxneb, 3epHo, macfo, Mme-
Tann, geHorn. CneposartenibHo, 3Tu Bewwn (RES) onpegenstoTca yuc-
nom, cyétom (NUMERO), Becom (PONDERE), mepoii (MENSURA,
CONSISTUNT). OHu 3aMeHMMbl. [OMKHUK 0653aH BEpPHYTb Kpenu-
TOPY He Ty Xe camyto Belllb, MOCKO/IbKY OHa YHUUYTOXEHa, a BeLllb TO-
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ro xe poga (EIUSDEM GENERIS). [loroBop 3aiima CTpOro 0gHOCTO-
POHHMIA. MpaBo TpeboBaTb BO3BpaTa JO/ra MMEEeT TONbKO KpeauTop,
3aumogate b, a LOMKHUK HECET NNLb 06A3aHHOCTb BEPHYTb A0,

[oroBop 3aiima odopmnancs pacnuckoil, yfocToBepsBLUei (aKT 3aK/io-
yeHus pgorosopa. Cny4danocb, 4TO [O/KHWUK, BblfjaB TaKyl pacnucky KpejuTo-
py, B [e/CTBUTENbHOCTW [eHer He MOAy4un, TO ecTb UMena MecTo 6e3BasnioT-
HOCTb 3aiimMa. 3aéM MOXeT 6biTb CPOYHbIM (CPOK WCMOMIHEHUA YyKasaH). Wnu
6eccpoyHbIM. B nocnegHeM cnyvae [O/KHWK BO3BpaLliaeT JONT MO NepBOMY Tpe-
6oBaHulo KpeguTopa. [loroBop 3aiima Mor 6bITb 6e3B0O3Me3fHbIM WAM Gecrnpo-
LEeHTHbIM W BO3Me34HbIM, NMPOLEHTHbIM. [poueHTbl Ha3biBannucb USURAE. Ux
pasMep He MOr npeBblllaTb camoro kKanuTana. CyuiectBoBanu onpefenéHHble
HopMmbl npoueHTa. XIlI Tabnuy yctaHaBAMBanu makcumym B 8'n1,% W Hakasbl-
BaNn POCTOBLIMKOB wWTpaom BYeTBepo. B 347 rogy [0 H. 3. MaKCUMYM MOHMU-
3unca BaBoe. A B 342 rofy 3aKoHOM [eHyuus B3MMaHWe NpoLeHTOB 6bl/I0 BOBCE
3anpeweHo. Ho B | Beke 0 W. 3. yCTaHaB/MBaeTCsA HOBasA NpefefibHass Hopma —
12% ropoBbIX, TO €CTb OAWH MPOLEHT B MecsL,.

Mpu KOcTUHMaHe cTaBKW B3MMaeMoro npoueHTa 3aBucenn OT 06LECTBEH-
HOr0 MONOXeHMSA 3ammofaBua. Tak, BbICOKOMOCTaBneHHble nuua (PERSONA
ILLUSTRIS) mornu B3umMaTh He cBbille 4%. Bnagenblbl MacTepcKoin nam Kyn-
LUbl — He cBbiwe 8%, B ocCTajbHbiX ciAyyasax — 6%. 1o Mopckum 3alimam —
12%. Ho npakTukoBanucb W MaxumHauumu kpegutopos (MACHINATIONES
CREDITORUM). B3nMaHWe NPOLEHTOB Ha MNPOLUEHTbI He foNycKanocb. BO3HUMK
BOMPOC, Ha KOM JeXWT PUCK cny4vailHoil rubenn npegmeta gorosopa 3aiima?
MpuHUMN pumckoro npasa 6bll TaKoB: PUCK CAy4YailHOW rubenn NoXxuTcsa Ha
co6cTBeHHNMKa (CASUS SENTIT DOMINUS), a TakKum CO6CTBEHHUKOM CTaHO-
BU/CA JO/MKHUK UM 3aéMIKUK. Ha Hero-to u naganu y6bITKU OT rubenu npeg-
MeTa Jorosopa, faxe ecnum rnbenb Hactynuna 6es ero BUHbI.

K peanbHbIM KOHTpakTaM oOTHocufiack Takxe ccyga (COMMO-
DATUM). Mog ccypoli noHMmaeTcs Takoi AOroBop, Korga OfHO in-
o, ccygojaTenb — KOMMOAAHT — MpejocTaBfiseT APYromy nuuy,
ccygononyyaTeno — KOMMOJATapuilo — Bellb BO BpPEMEHHoe 6es-
BO3Me3[HOe Mo/ib30BaHMe. MoNyUYMBLUNIA Bellb BbICTyMaeT B Ka4yecTBe
[LOMKHMKA U 0693aH BO3BPATUTbL Ty Xe camylo Bewb. Ccyga — ecTb
[OTrOBOP [ABYCTOPOHHMWIA, HO He PaBHOCTOPOHHMIA. KommopgaTtapwii
0043aH BEpPHYTb Bellb B HEMOBPeXAEHHOM CcOCTOSHMU. Ecnu Belpb
OKa3sblBanacb MOBPEXAEHHOW MAM Normbna, TO OH OTBEYAET 3a BCAKYIO
BUHY (OMNIS CULPA). forosop ccygbl fBnsanca B Pume mano pac-
NPOCTPaHEéHHbIM, TaK Kak B 3TOM J0roBope He 6bII0 BO3MOXHOCTU
oTbnarogapuTb 3a ycnyry. B o6weXuTum 4acto HasbiBalOT CCYAON
[0roBOp 3aiiMa, YTO ABMAETCA OMNBOYHBIM.

169



OCHOBbI PUMCKOTO MPABA

Ons nyywero ypasyMeHWs pasHULbl MexXAy CcCyfoi W 3aiimom, aBTopbl
y4e6HMKOB MO PUMCKOMY MpaBy COMOCTAaBAAKT NMPU3HAKMN 3TUX AOroBOpoB. Mpwu
3aliMe npegMeToM [JoroBopa SIBASIIOTCA BeWMW onpefensieMble POLOBbIMU MNpU-
3HaKaMu; Npu ccyfje— UHAMBUAYaNbHO onpefenéHHbIMU. Mpu 3alime Bewwu ne-
pefatTca B COGCTBEHHOCTb 3aéMLiMKa, NMpWU ccyje — BO BPEMEHHOE Mofb30Ba-
Hue. Mpwn 3aliMe PUCK CAy4YalHOW rnbenn Beww HeCET 3aéMUWMK, Npu ccyge —
ccygononyyatens. MNpu 3aliMe 3aémumK 065i3aH BO3BPaTUTb TaKOe Xe Kofuye-
CTBO TaKMUX e Belleil. A Npu ccyfe — Ty Xe Belllb B TOM Xe COCTOSAHUU. 3aém —
[LOroBOP CTPOro OfHOCTOPOHHWIA; ccyfa MOXeT 6blTb Of4HOCTOPOHHENW WM ABYCTO-
POHHEW. 3aéM MOXeT 6blTb BO3Me3fHbIli M 6e3B03Me3aHbli. Ccyfa — Bcerga
6e3B03Me3aHA.

TpeTuini BMA peanbHOro KoHTpakTa — noknaka (DEPOSITUM).
OLHO MU0 — MNOKNa>KENPUHUMATENL WU AenosuTapuii — NpUHU-
MaeT y ApYyroro nvua — noknakegaTensa WAU [enoHeHTa — KaKyto
Nn60 Bellb Ha COXpaHeHue, 1 0653yeTcs COXpPaHUTb U BO3BPaTUTL eé
B YCTaQHOB/IEHHbI/i CPOK MAM No nepBomy TpeboBaHuto. Jlerko 3ame-
TWUTb, YTO 06LlEe B cCyfe M MOKNaXe COCTOMUT B TOM, YTO MOKMaxe-
npuHMMaTens (XpaHUTenb) W AOMKHUK 0053aHbl BO3BPaTUTbL Onpeje-
NEHHYI Bellb, HaAeNEéHHYK WHAMBUAYANIbHBIMW MNpu3Hakamu. Ho
NMeKTCs W cepbésHble pasnuumus. Mpu ccyge LOMKHUK MMeeT npaso
NONb30BaTbCA BeLbio, MPU MOKAAXe TaKoe M0Jb30BaHNe WCKIHUEHO.
Mo obwemy npaBwny, npegMeTom pgorosopa 6yfeT MHAUBMAYANbHO
onpegenéHHas Bellb, HO NOPO Bellb, onpegensemas po4OBbIMU MPK-
3HaKammn (AeHbrn, 3epHO). [OroBop XpaHeHUs Obln 6e3BO3IME3AHbLIM.
XpaHuTenb 0TBeYan TO/IbKO 3a YMbICEN W rpy6yH0 HEOCTOPOXHOCT,
HO He 3a Nérkyw. Ecnm xpaHeHue noTpeboBano OT XpaHWUTeNs onpe-
LenéHHbIX M3LepXeK, Noknaxegatenb 06s3aH 6bl1 BO3MECTUTH WX.
Moknaxkenonyyatenb 0653aH Obl1 OEPEXHO M HAAEXHO XPaHUTb
Belb. OH f0/MKeH XpaHUTb eé NUYHO. Ecnu >Ke OH nepefaéT Belwb Ha
XpaHeHne APYyrum nuuam, TO Nof COBCTBEHHYK OTBETCTBEHHOCTb.
[loroBop xpaHeHus 3aka4ancs uan Ha onpegenéHHblli CPOK UM Ha
He onpefenéHHbli CpoK. B HEKOTOpbIX cliy4yasx XpaHeHue 6bIn0
nnatHbIM, ¢ 601ee CTPOroin OTBETCTBEHHOCTLIO XpaHuTens. B akcTpe-
MafibHbIX YCNOBUAX (MoXap, 3eMneTpsceHne, HABOLHEHMWE) MoKnaxe-
fatenb He MMen cBOBOAHOro Bbi6Opa XpaHWTend, OTCloAa TakK Hasbl-
BaeMas HecuacTHas waM  ropectHas noknaxa (DEPOSITUM
MISERABILE). B 3ToM cny4yae XpaHMTeNnb OTBeyas 3a COXPaHHOCTb
BELUW BABOMHE. C
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CyuwecTBoBana ¥ TakK HasbiBaemas HeobbluHAA WAM HeHOpManbHas MoKna-
>ka — DEPOSITUM IRREGULARE, npu KOTOpoi Ha xpaHeHue 6epétcsa (caa-
éTcA) Belwb, onpefensiemas pPofoOBbIMM NpusHakamMu. OfHAKO POJOBble BeLLU
MOrnu 6bITb UHAWBUAYaNMU3NPOBaHbl, HaNMpUMep, nepejayva feHer B LIKaTY/Ke,
3epHa B MelwKe. B 3aTom cnyyae Mmen mecTo 06blYHbIA AOoroBop XxpaHeHus. Cy-
LecTBOBaN W CeKBECTP, NPM KOTOPOM HECKO/NIbKO NuL, nepefaBasn Ha XpaHeHue
onpepenéHHyt Bewb. CornacHo MaBny, "B COGCTBEHHOM CMbiCNe, B Ka4yecTBe
CeKBecTpa nepefaércAa Ha XpaHeHWe Bellb, nepefaBaeMasl HeCKO/IbKMMMU nuua-
MU COMMAAPHO ANA XPaHeHWs U BO3BpaTa Ha onpefenéHHbIX ycnosmax'. Yale
BCEro fBa nuua, cnopsauime no noBofy Belin, nepefatoT eé Ha XpaHeHWe TpeTb-
eMy nuuy, TaK ckKasaTb '"HeliTpanbHOMY', M36paHHOMY MMW A0 paspelleHuns
crnopa. 3aTem Bellb nepefaétcsa Nuuy, NPU3HaAHHOMY €€ CO6GCTBEHHUKOM.

HekoTopbiM 0CO6GHAKOM cTOoUT gorosop npekapuss (PRECARI-
UM). MpeacTtaBnM cebe, UTO HEKTO 60raThbiii U UMYLWIA NepefaéT Ka-
KYH-1M60 COOCTBEHHYH Bellb GeAHOMY W HeUMYyLLEMY B MO/b30Ba-
Hue. Ecnu npu ccyfe Bellb NepegaBanachk Ha Kakon-nnb6o Cpok, To no
npekaputo — [0 BocTpe6oBaHus. CornacHo YnbnuaHy "npekapui
ecTb MpefocTaBfieHWe B MNOMb30BaHME MO MpoCcbOe Nuua Ha TaKoW
CPOK, Ha Kakoi cuymTaeT BO3MOXHbIM COOCTBEHHMK Bewm". TOT, KTO
npegocTaBnsn npekapuii, 06bIYHO XOTEN NOAYYUTbH OT MpekapucTta
Nog4ep>XKy Ha Bbibopax UAn B KAKOM-TM60 MHOM Ciyuae.

K peanbHbIM KOHTpakTam OTHOCWUTCA TakXe 3a/or, KOTOpbll
B CBOEM pa3BUTUM NPOLUEN HECKONbKO cTaguii unu das. [peBHei-
wasa copma 3anora umenyetca FIDUCIA. Mpu 3Toin dopme 3ano-
roBblii NpegMeT MocTynan B COGCTBEHHOCTb KpeguTtopa. B atom cny-
yae, €CNM JO/MKHMK JaXe W BbINOJIHAN [OroBOp, TO €CTb ynjadvmBan
MONYYEHHYHO CYMMY C MpOLEeHTaMmn, TO BEpPHYTb U eMy MNpeMeT 3a-
nora unuM He BO3BpaliaTb, 3aBUceno OT coBecTu Kpegutopa. CnoBso
coeectb — FIDES — aBnsetca kopHem cnosa FIDUCIA. Ecnn kpe-
LWTOP He BO3BpaLLan 3an0XEHHbIA NpeaMeT, TO Y AO/MKHUKA 6bl1 UCK
no pgo6poi cosectn (BONAE FIDEI) o0 BO3MelleHUM YObITKOB —
ACTIO FIDUCIAE. 3710 6blna Hanbonee ApeBHAS M MPUTOM [py-
6as opma 3anora.

Ha cmeHy eit npuwén py4yHoii 3aknag — PIGNUS,— npu KoTopom
3a/10)KeHHass Belb Mepexofguna y)e He B COOCTBEHHOCTb, a TO/bKO
BO BflafleHNe KPeauTopa U Npu BbIMOAHEHUW 0653aTeNbCTBA AOMKHUKOM,
TO €CTb NpWU ynnaTe MM OCHOBHON CYMMbl W MPOLEHTOB, KPeauTop
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BO3BpaLlan Belwb LO/MKHUKY. HaKoHeL, TpeTbs Mo BPemMeHu u Hanbonee

coBeplueHHas opma 3anora — 3to unoteka (HYPOTHECA). lNpu

NNOTEKe 3aN0XKEHHbIN npegmeTt octaBasicad U B COGCTBEHHOCTM 1 BO Bfa-

LeHUN [Oo/MKHMKA. 34eCb peyb WAET, raBHbIM o6pa30|v|, 0 3asiore 3emsu.
TonbKo nMpu HennaTtexe fonra u OGyCﬂOBﬂeHHbIX NpoLeHTOoB, Kpeauntop
¢ . MOr B3bICKaTb 3a/70r, uawe Bcero Mo BeuwHomy wucky (ACTIO
HYPOTHECARIA wnnn PIGNERATICIA IN REM). PyuyHoii 3aknag u
nnoTeka nony4vunnn 60/bLLIOe pacnpocTpaHeHue TakXe B CpegHue Beka u
B HoBoe Bpewms.

Y [ocToeBCKOro B ero pomaHe ''llpecTtynneHne n HakasaHue' BbIBELeH Tun
POCTOBLUMLbI, "KOMIEXCKOA perncTpaToplwin n npoueHTWmUbl™ — AneHbl ViBaHOB-
Hbl, KOTOpas CcoBeplUana POCTOBLLYMYECKME orfepauuv Mo TUMY PYYHOro 3aknaja.
Y YexoBa B "BuLWIHEBOM cafe' peyb MAET yXXe 06 mnoteke. [OMKHUKKN, He BHECLIME
BOBpPeMS He TO/IbKO l0/ira, HO flaXke W MPOLEHTOB, NLWKUANCL CBOEr0 MMEHUA — OHO

6b110 NpoAaHo ''c MOMOTKA"™ Ha Toprax BMeCTe C HeOTbeM/IEMOV €ro 4acTbio —
""BMLWHEBbLIM CaZioM", KOTOPbIA 6blN NPUOGPETEH 3a KPYMHYH CYMMY AeHer.

O6paTuMcs K KOHCEHCYaTbHbIM KOHTpakTam Wau Aorosopam. 3tu
[0r0BOPbl OTHOCATCS K YMCAY ABYCTOPOHHUX. TO €CTb TakKuX, B KOTOPbIX
npaBa 1 0653aHHOCTU NeXkaT OAHOBPEMEHHO Ha 06enx CTOpPOHaxX. KoH-
CEHCY&/IbHbIMW OHW Ha3blBalOTCA MOTOMY, 4YTO WX 00653aTeNbCTBEHHAS
cuna 6asmpyeTcs Ha cornawleHum — KoHceHcyce. K aTomy pogy LOroBo-
poe oTHocaTcAa: EMPTIO-VENDITIO — kynna-npogaxa, LOCATIO-
CONDUCTIO — Haém; MANDATUM — nopyueHune; SOCIETAS —
TOBapuLLECTBO. B TakOM NopsaKe Mbl U paCCMOTPUM WX.

Kynnsi-npoga>ka — 370 eCTb TaKOi 40roBop, B CW/y KOTOPOro OAHa
cTopoHa — npogasel, (VENDITOR) — 06s3bIBaeTCs NpefocTaBuUTh Apy-
roii ctopoHe — nokynatento (EMPTOR) — n3BecTHyt0 Bellp (ToBap —
MERX). [pyras cTopoHa — MoKynatenb — 06s3biBaeTca Unu obellaet
ynnaTuTb 3a Heé onpefgenéHHyto cymmy geHer (PRETIUM). 370 6bin go-
rosop "BONA FIDE", To ecTb "0CHOBaHHbI/i Ha 406poi coBecTn". MTak,
CYLLECTBEHHbIMM 3/IEMEHTaMI KYNIM-NPoAaxun ABAsoTca Tosap (npea-
MET) 1 ueHa. [ns BO3HUMKHOBEHMS 06s13aTeNbCTBA JOCTAaTOMHO COrnaLue-
HWA O MpeaMeTe U LeHe Kynau-npogaxu. Ta M apyras CTOPOHbI NULb
0643blBalOTCA: 0fHAa — MPEeAOCTaBUTL Bellb-TOBap, Apyras — ynnatutb
LeHy. VIHbIMK cnoBamu, AOr0OBOP KyNaM-NpoAaXu CUATAETCS 3aKNHOYEH-
HbIM, pa3 COCTOS/IOCh COr/alleHne o ToBape U LeHe. [ BOSHUKHOBEHNS
00513aTeNbCTBA He TpebyeTcs, YTO6bl BMECTE C TEM COCTOsMach Mepegada
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n ynnata. MocnegHne HasBaHHble AeWACTBUS OGYAYT MCMONHEHWUEM YXKe
BO3HUMKLLETO, YXKe CYLLeCTBYytoWero 06s3arenscTea. PaBHbIM 06pa3om He
TpebyeTcs 1 cobnogeHne onpegenéHHon opMbl.

PaccMoTpyM ycnoBusi OTHOCWUTENIbHO MpeameTa W LeHbl Kynau-
NpoSaxmu.

O6beKTOM Kynan-npogaXu Mmorna ObiTb He TOMbKO TeflecHass, Ho ©
6ectenecHas Bewp (RES INCORPORALES), Hanpumep '"'npaBo Tpe6o-
BaHua". [lonyckanacb npofaxa Oyayliei Bewun. Hampumep, [0rosop o
npogaxe 6yayuwero ypoxas. bonblue Toro, fonyckanacb npofaxa 04HUX
LaHcoB Ha nonydeHue sewm (EMPTIO SPEI), Hanpumep, ynoBa pbibbl.
O6bEKTOM KynIn-npofaxun MOram 6biTb BELM KaK COOCTBEHHbIE, TaK U
yy>XKue, TO eCTb He MpUHaANexalue nNpojasLy.

YCNnoBus OTHOCUTENbHO LeHbl. [lOKynHas LUeHa fO/MKHA ObiTb
onpegeneHa geHbramn (NUMERATA PECUNIA). B npoTuBHOM ciy4ae
Oygner pforoBop MeHbl. OHa fO/DKHA ObITb, KaK Y4YWIn OPUCTSI,
"CERTUM, IUSTUM ET VERUM?", T0 ecTb foMXHa ObITb onpeaenéH-
HORM, COOTBETCTBOBATb LIEHHOCTU KYMJEHHOrO O06beKTa UM He [LO/HKHA
OblITb (PUKTMBHON (KOrga HeKTO fAapwT, a LeHy Ha3HavaeT Ansa Bufa,
AN MPUKPLITUSA NOAAPKa).

Tak Kak JoroBop Kynau-npofjaxu ectb 0683aTeNbCTBO ABYCTOPOHHee, TO KaX-
fas u3 CTOPOH — M MNpojasel, M MokKynaTtelb — MMeeT U npaBo Tpe6oBaTb, U 061-
3aHHOCTb WCMONHUTbL, TO eCTb AB/SETCA OAHOBPEMEHHO W KPeAMTOPOM, U [OSKHU-
KOM. OCTaHOBMMCS Ha B3avMOOTHOLUEHUW 0653aTenbCTB NpojaBLa W MnokynaTens.
MpogaBel, 0653aH NpefoCcTaBUTh Belllb NOKynaTeso, a ecinm OH 3TOro He cfenaet, TO
BO3HArpaguThb MOKynaTens 3a NpUYMHEHHbIN ywep6. Mpogasel o06s3aH npegocTa-
BuTb HABERE LICERE, T0 ecTb 'o6ecneyeHHyH NpaBOM BO3MOXHOCTb o06naja-
HMA". Bewb f0/MKHA 6bITb MepegaHa co BCEMM eé naogamu M npupawieHuamu. Mpo-
faBel, OTBeyaeT 3a 3BMKLUMIO Bellu, TO eCTb 3a TOT c/ayvai, Korga Belb OygeT
OTCY)KeHa y NOKynuwuka TpeTbUM nnyomM. OTBeTCTBeHHOCTb 3a EVICTIO — ecTb
0fjHa M3 OCHOBHbIX 0653aHHOCTeN npogaBua. Ecnv nokynaTtenb 6yAeT NULWEH Bnajge-
HUA Beliblo MO Cyae6HOMY peLleHWi0 Ha OCHOBE BELHOro MCKa CO6CTBEHHMKA WMAN
ynpaBOMOYEHHOr0 Ha TO INLA, TO y NOKynaTens BO3HWKaeT NpaBo UCKaTb C MpojaB-
La BO3MelleHMe ybbITKa B MopsgKe perpecca uam obpatHoro TpeboBaHMA. Ycnosus
oTBeTCTBEHHOCTN 3a EVICTIO TakoBbl. Bewb Ao/mMKHA 6bITb OTCY)XeHa y NoKynaTe-
NA B MoMb3y TPeTbero nnua BMOAHE UAN OTHaCTW, U MPXU TOM He MHaye, KakK Ha OCHO-
BaHWM npaBa, CYyL,eCTBOBaBLUEro 0 Hayana (Ha MOMeHT) npogaxwu. lMokynaTenb,
NPoTMB KOTOPOro 6yaeT npeabsiBieH UCK 00 3BHKLHH, AO/DKEH CO06WMUTL 06 3TOM
npoAasLy M TeM 4aTb BO3MOXHOCTb MOC/eAHEMY MPUHATbL yyacTue B Tsxxbe. OTBET-
CTBEHHOCTb NpojaBLa 3a 3BWKLUMIO OTMajaeT, ecAu MNOKynaTenilo A0 3aKIyeHus
foroBopa Kynau-npogaxu 6bia10 M3BECTHO, YTO TPeTbeMy NMLY NPUHALNEXUT NpaBo
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Ha MOKynaemyw Bellb, Ha OCHOBAHWW KOTOPOr0 OHO MOXET ero 3BMKTMpOBaTb. B
cnlyyae 3BMKLMUW BelIW, UCK AaBascsi MOKynaTent He TONbKO Ha BO3BpalleHue mMo-
KYMHOI LieHbl, HO M Ha BO3MelleHMe Bcero nHTepeca. Ecnu npogasel, 3aBeomMo Mpo-
fasan 4yxyt Bewb (SCIENS), 0 4ém He 6bI110 M3BECTHO NOKYyMNaTesto, TO NOCNEAHWUIA
MOr MCKaTb C MpojaBLa BO3MeLLeHMe, Jaxe He 0Xuaasi 0TobpaHUsi Bewn cob6CTBEH-
HUKOM. He geiicTBMTeNbHA U Npojaxa KpajeHoW Bewun, ecnn 06e CTOPOHbI 3HaNW 06
3TOM. He aeicTBMTENbHA MOKYMKa COOGCTBEHHONM BewM, TO ecTb BeWW, NpUHagnexa-
el nokynaTento, XoTs 6bl NOKynaTenb 06 3TOM U He 3Han.

MpogaBel, OTBeYaeT 3a HafAnexallee KayeCTBO MPOAAHHON Bewy.
PasymeeTcs, pedb MAET 06 06eLLaHHbIX KayecTBax U JOCTOMHCTBAX BELLM,
KOTOPbIX B feACTBUTENLHOCTW He 0Ka3asocb M 0 HefgocTaTkKax, HamMepeH-
HO CKpbITbIX MM. Hanpumep, npojasel, 3aBepun MoKynartens, 4To npo-
[aHHbIV pab YeCTHbIA, a OH OKas3a/csd BOPOM; 3aBepus, 4To pab MCKyc-
HbIiA, a B 4eNCTBUTENIbHOCTM Y HEFO TaKMX KaueCTB He 0OHapYXMNoch.

Ho 3gecb Hago 6b110 NOAXOAUTbL C COOTBETCTBYHOLEN Mepkoi. CornacHo lato,
ecnu npojgasel obewan, 4To npogaBaemblii pab Tpyfonto6uB, TO Henb3a TpeboBaTb,
4Tob6bl OH paboTan gHM K Houun. Ecnn npogasel, obewian, YTo pab — 4enoBeK Cepbés-
HbI/, TO HeNb3a TPeboBaTb OT HEro CepbEé3HOCTU hunocoda.

WTak, npofasel, HEC OTBETCTBEHHOCTb 3a HEAOCTATKU MNPOAAHHOMN
" Bely, He3aBWCMMO OT TOr0, 3Han SN OH O TakMX HefoCTaTKax WanM He
3Han. OH 06s3aH 6bln 3HaTh! OKYNWWK Npu 3TOM MOF MOTPe6oBaTh:
pacTopXXeHWst [0rosopa B TeYeHMe LWeCcT! MeCsLEB Ha OCHOBAHWM
ACTIO REDHIBITORIA; yMeHbLUEHUS1 MOKYMNHOW LieHbl B TEYEHMMN rofa
Ha ocHoBaHuUM ACTIO QUANTI MINORIS.

O6sa3aHHOCTU nokynatens. MokynaTenb 06d3aH BHECTU YC/OB/EH-
HYI0 NnaTy, a TakxKe BO3MeCTUTb BCE MNOJe3Hble 3aTpaTbl, KOTOpbIE Mpo-
JaseL, cfienan Ha Bellb C MOMeHTa 3ak/yeHus gorosopa. C 3Toro mo-
MEHTa TMOoKynaTenb HECET CTpax 3a C/aydvaliHyl rubenb, yxypaleHue
Bewn. To eCTb MOKynaTeNb C* MOMEHTa 3aK/lOYeHus forosopa 06s3aH
OnNaTUTbL NPOAABLY MOKYMHYIO LeHy, X0TA 6bl KynaeHHas Belb Cny4vai-
HO nornéna. ITOT NPUHUMN BbipaxXeH agopuamom: "PERICULUM EST
EMPTORIS", T0O eCcTb, Kak TONbKO 3aK/l04eHa Kynasa-npojaxa, puck ru-
6enn nNpogaHHOW Bewy nNepexoanT Ha MoKynaTens, XoTs Obl K 3TOMY
BPeMeHV Belb W He 6blna (hakTUyecku nepegaHa emy. [pu Kynne-
Npojaxe MOrM 3akniyaTbCsd M [00aBOYHbIE COTMALIEHUS: HanpuMep,
LEX COMMISSORIA, korga npojaBel ydvacTka BK/O4an B [0OroBop
ycnosue: "ecnm MNOKynHas LeHa He 6yAeT ynjiayeHa B TakOW-TO CpOK,
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YYaCTOK JO/DKEH CUMTATbCA He KYM/eHHbIM"; cornaweHue o6 obpaTHoii
MOKYMKe BelM NpoAaBLOM Y MOKynaTens M 06paTHOM Mpofaxe BeLm
nokynartesem npojgasuy (CMOTPA MO TOMY, KOMY MNPUHALNEXUT Npaso
3a8BMTb O NOBOPOTe Kynnu-npogaxu); orosopka IN DIEM ADDICTIO
— "paHHaa Belb MycTb GyAeT cuMTaTbCA KynaeHHOW To60W, HO ecnu B
TEYeHUU TakKoro-To CPoKa KTO-HUOYAb NPeanoXxuT 6o/blue, TO Bellb OC-
TaHeTCs 3a TeM, KTO fan 3a Heé 60nbLue™.

CrefylowWwmii BUA KOHCEHCYanbHOIO KOHTpaKTa — [OroBop HaviMa
— LOCATIO CONDUCTIO. Pasnuuanuch: Haém Beweir (LOCATIO
CONDUCTIO RERUM), Haém ycnyr (LOCATIO CONDUCTIO OPE-
RARUM), Haém pa6oT unu nogpsg (LOCATIO CONDUCTIO OPERIS).
Mpn Halime Bellei, ofHa cTopoHa — HaimogaTens (LOCATOR) —
NpYHMMaeT Ha cebs 0643aHHOCTb MPeA0CTaBWUTb APYrOi CTOPOHE — Ha-
HumaTeno (CONDUCTOR) — BO BpeMeHHOEe NOMb30BaHWe KakKyto-nnbo
Bellb 3a onpefenéHHoe BO3HarpaxieHwe. HaHumatenb 06s3aH BO3Bpa-
TUTb Ty XK€ CaMyl0 Belllb B TOM XX€ CaMOM COCTOSHUW. B Haém MOXHO
6bIN10 caaTbh U YyXylo Bellb. HalimogaTens nepefaéT HaHMMaTeNlo BMe-
CTe C BeLLbl M BCe MPUHAANEeXHOCTU K Heil. OH MPOM3BOAWUT BO BpeMs
[elicTBMA [OroBopa pemMOHT Belu. Halimogatenb Bnpase MOAy4MTb BO3-
HarpaxzeHve 3a nonb3oBaHWe ero Bellblo. HaéMHasa nnarta ynnauvusa-
nacb Mo WUCTEYEHUW OMpefeNnéHHbIX MPOMEXYTKOB BPEMEHM, HO Morna
ObITb BbIMNayeHa W Brnepén. 3Ta nnata 6blna BbipaXeHa WK B AeHbrax,
WK B HaType, HanNpumep, YacTb ypoxkasa. Ecnm Bellb BO3BpaLleHa ¢ npo-
MYyCKOM CpOKa WAn C MOBPeXAeHVeM, HalimogaTesb MMen npaso Tpebo-
BaTb BO3MeLLEHUS YObITKOB. HaHuMate b, ecnu He 6bI10 NPAMOro 3arpe-
Ta, MOr OTAaTb MpefMeT B NOMb30BaHMe TpeTbeMy nuuy B nogHaém. OH
MMen npaso TpeboBaTb BO3MeELLEHWUS 3aTpaTt, NMPOU3BEAEHHbIX UM Ha Ha-
HATYIO Bellb BO BpeMms AeNCTBMA AOroBOpa, HO 3aTpaTbl JOMKHbI ObiTh
HEO6XOAMMBIMU W MOMIE3HLIMU, CMI0OBOM, XO3AWCTBEHHO LiefecoobpasHbi-
MWU. HaHvmaTenb 0643aH CBOEBPEMEHHO BHOCUTb HaéMHYHO nnaty, 6e-
PEeXHO M0/1b30BaThCA BeLLbO, NPOABNAA 3a060TY O LenocTh M COXpaHHo-
cTu eé. OH OTBeYan 3a BCAKYIO BMHY. JloroBop Haiima npekpatiancs 6o
no 060KAHOMY COr/lacui0 WM MO OLHOCTOPOHHEMY BONEU3LABNEHUIO.
HaHumatenb MOr 0TKasaTbCA OT AOroBopa, ecnv NpefocTaBNeHHas Bellb
OKasblBanacb HeNpUroAHOM Ans uMcnosnb3oBaHuA. HaimogaTens 6bin
BMpaBe pacTOPrHyTb [OroBOp, ecnu 06HapyXXuBasi 3n0ynoTpebneHuns
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B 06palLieHN C BELb0 CO CTOPOHbI HaHWMaTens. CMepTb OfHON U3 CTO-
POH He Mpekpallana fgorosopa. OH Mpekpallancs UcTeueHnem cpoka. Ec-
MM HalimMofaTenb A0 MCTEYeHUs CPOKa [O0roBopa OTYYXAal CAAHHYH B
HaéM Bellb, Hampumep, MpofaBan €€, TO HOBbIi COBCTBEHHUK He 6bif
CBSi3aH [I0rOBOPOM CBOEro Npe/LlecTBeHHMKaA.

B [lurectax ecTb ykasaHue: "Ecnm KT0-n1m60 cagan Lpyromy BHaéMm MMmeHue Ans
M3BNeYEHUSI NMOA0B WAW CAAN XWUAULLe, a 3aTeM M0 KaKoin-nn6o npuumHe npopast
MMeHWe WAN 34aHune, TO OH AO/KeH no3aboTuTcsa, 4TO6LI B Culy 3TOro AOrosopa
(npogaxwun) nokynatefnb [A03BOMIUA KOMOHY W3BJEKaTb MNOAbI, @ XWAbLy — XUTb
B JOMe; MHaue TOT, KOMYy GyAeT BOCMpeLLeHO, NpeabaBAsieT UCK (K HaliMogaTento) us
forosopa Halima™.

Heob6xoanmo 06paTWTh BHUMAaHWE Ha TO, YTO O3HAYEHHbIN B NpuBe-
OEHHON BblaepXkKe M3 Aurect "MCK" KOMAOH MpeAbsBAsieT He K HOBOMY
COBCTBEHHMKY, KOTOPbIA He SBSETCA HalimogaTenem Ans KOAOHa M, Kak
6b1/10 YKa3aHo BblIlle, He CBA3aH 4OroBOPOM CBOEro MpefLlecTBeHHUKA, a
K HalimogaTento, TO eCTb K MPEeXHeMy Bnaenbly, K MpeALecTBEHHUKY,
KOTOpbIli 6€3yCNOBHO CBA3aH JOrOBOPOM HaliMa.

Cnepytowmnii Bug foroeopa Haivima: Haém ycnyr. OfHa CTOpOHa, TO
ecTb nokaTop (HaHsABLIMIACA), MPUHMMAeT Ha cebs 0653aTeNbCTBO Bbl-
MOMIHNTL 3a 00YCNOBNEHHOE BO3HarpaxgeHue onpefenéHHble ycnyru B
nonb3y APYroi CTOpOHbl — HaHWMaTens (KoHAaykTopa). MpegmeTom fo-
roBopa Haima ycnyr 6binn (usnyeckne paboTsl, a TaKXe yCnyru ropuam-
YyecKoro xapakTepa. [ns HaHWMaTens B 3TOM [0OroBOpe rNaBHbIM Mpes-
CTaBNSETCA MNPOLECC BbIMNOMHEHMS  paboTbl, YCAYyrM B  TeYeHUu
onpeaenéHHOro BpemMeHW. HaHsBLUMIACA 06513aH BbIMOMIHUTL YCAYTU MO
YKa3aHW0 HaHuWMaTeNs, B CTPOroM COOTBETCTBMM C [OrOBOPOM B Teue-
HUW [LOrOBOPHOr0 CPOKa M JIMYHO, TO €CTb 3aMeHa HaHABLUErocs Apyrum
NMLOM He fornyckanacb. HaHumMaTesb 0653aH yniaynBaTh BO3Harpaxgie-
HWe 3a BbiNonHeHWe yeny!* B 06yCnoBNeHHOM pasMepe M B YCTaHOB/IEH-
Hble CPOKKW. HaHMMaTens He 06s3aH OnjaynBaTb He BbINOAHEHHbIE YCY-
rn, No NpuynHe, Hanpumep, 60/1€3HN HaHABLLErOCH.

O6partumcs K Jorosopy nogpsja.

Jlorosop nogpsafa UMeHYT ewwg Halimom paboThl. OfHa CTOpPOHa
— NnoApsAaYMK (KOHAYKTOP) MPUHMMAeT Ha cebs 0683aHHOCTb BbIMON-
HWUTb 3a 06YC/I0B/IEHHOE BO3HarpaxjeHvie onpefenéHHyo paboty u yxe
3aKOHYEHHbIN pe3ynbTaT MpeaocTaBUTb APYFOiA CTOPOHE — 3aKa3uuky
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(nokaTopy) B YCTaHOB/IEHHbI CpoK. Ecnm pesynbTaT He OyaeT goctur-
HYT, TO LOrOBOP CYUMTA/ICA HE BbIMOSIHEHHbIM. Kak npasuio, nogpsaumnk
BbINOMHAET paboTy, MO KpaliHell Mepe YacTUYHO, W3 MaTepuana 3akasuu-
Ka. B MpoTMBHOM Cfyyae 4OroBop npespallaeTca B Kynno-npogaxy. Pa-
60Ta f0/KHa ObITb BbIMO/IHEHA KAYECTBEHHO M B CTPOrOM COOTBETCTBUU
C ycnosuamn forosopa. Moapsaguvk Bripase Mpus/ekaTb TPETbUX L, —
cyonofpafuUMKoB, HO OH OTBeyaeT Mepej 3aKa3uyMKOM 33 WX BUHY.
MoapsAYnK BbINOAHAET paboTy Ha CBOW puck. OH OTBevyaeT 3a cryyvait-
HYI0 r1benb Bewmn L0 eé nepefayn 3aKasuuky.

Mo Tvny noapsfa KOHCTPyMpoOBascA M [OTOBOP MOPCKOW MepeBO3KW. PumnsiHe
3aMMCTBOBanN y rpekoB '‘Pojocckuil 3akoH 06 aBapusx™ (LEX RHODIA DE
IACTUM). Ecnv BO BpemMs aBapum Ans craceHus Kopabnsa 6blna Bbli6polleHa 3a
60pT yacTb rpysa, To y6bITOK packnafbiBaeTcs MPONOPLUOHANbHO Ha BCEX 3auHTe-
pecoBaHHbIX B cornaweHun nuy:. Ha Xo3dnHa KOpaﬁnﬂ N Npoynx BnagenbueB rpysa.

PaccmMoTpMM TaKO KOHCEHCYyasbHbI KOHTPaKT, kak MANDATUM,
TO ecTb Mopy4eHue.

Mo aToMy [0roBOpy OAHa CTOPOHA — MOBEPEHHbIV (MaHAaTapuii) —
NPUHMMaeT Ha ce6a 0683aHHOCTb BbIMNONHUTL 6e3BO3ME3LHO B MOMb3Y
OpYroil cTopoHbl — foBepuTens (MaHAaHTa) — onpeaenéHHble AeicT-
BWA, TO eCTb BbIMOMHNTL Kakoe-HWOYyfAb feno wau pag gen. Wmetorca
BBUAY YCMYry HOPUANYECKOTO CBOWCTBA, HanpuMep, COBEpPLUEHWE CAENOK,
BbINOMHEHME NpoLecCyanbHbIX AeNCTBUIA, AWM (U3MYECKOTrO CBOWCTBA —
PEMOHT 00YyBU 1 0fexAbl. B 3TOM OTHOLUEHWM, paccMaTpuBaeMblid 4Oro-
BOP HamOMMHAET A0roBop Haiima ycnyr. Ho Haém ycnyr Bcerfa naaTHblii
— BO3Me3/HbIiA, a AOroBOpP MOpyYeHUs Bcerfga GecnnaTtHblli — 6e3B03-
mMe3aHbli. [loBepuTenb, ecaM U NAaTuT MOBEPEHHOMY, TO He 3a TpYA,
a B KayecTse BO3MeLLeHWNA pacxofoB. Co BpemMeHEM, 3a XOPOLIO BbIMOs-
HEHHOe Mnopy4eHue cTtanu 6narofaputb, Bo3Harpaxaats. Mofapok Hasbl-
Banca HONORARIUM (oTctoga roHopap). HOpuct [MaBen rosopu:
"[leno BOMM MPUHATL Ha cebs nopyyeHue, Aefo He06XOAMMOCTM BbINOS-
HUTb ero”. OCHOBHasA 0053aHHOCTb MOBEPEHHOro 3ak/ftyanacb B Tlla-
TeIbHOM U [06POCOBECTHOM BbIMOMHEHUW NOpy4YeHus. Ecnu okasbiBa-
NOCb HEBO3MOXHO BbIMNOHWTL MOPYYeHNEe, TO MNOBEPEHHbIA 0653aH
Obln yBefOMWUTL fAoBepuTens. Ecnu pfoeepuTenb Npu 3TOM HacTavBas
Ha MCMOMHEHWW MOPYYEHWS, TO NMOBEPEHHbIA MOTF B OAHOCTOPOHHEM MO-
psaKe 0TKa3aTbCA OT MOPYYeHUs, HO 0TKa3 OT NOPYYEHUA He [OMKEH 6blN
MPUYMHATL J0BEPUTENIHO MaTepuasibHOro Yyuiepb6a. [MoBepeHHbIi Mor
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npuBnekatb ANS BbINOMHEHUSA MOPYYEHUS U TPETbUX UL, — MOMOLLHK-
KoB. MNoBepeHHbIn 0TBeYasn 3a BbIOOP MOMOLLHMKOB. [MOBEPEHHbIA OTBe-
Yyas 3a HEeMCMojIHEHWe A0roBopa WM 3a HeHafjiexkallee WCMOoSIHEHWe [o-
rosopa. UTto Kacaetca [OBepuTens, TO €ro OCHOBHas 0653aHHOCTb —
BO3MECTUTL MOBEPEHHOMY MOHECEHHbLIE NPU UCMOMHEHUN MOPYYEHUS U3-
[epXKK, ecnn faxe pesynbtaT He Obla LOCTUTHYT, HO 6€3 BWHbI B TOM
noBepeHHOro. Kaxpgas cTopoHa Morfia B /10604 MOMEHT B OAHOCTOPOH-
HeM MopsgKe OTKasaTbCA OT fOrosopa. [JJOroBop mopyyeHus, Kak n gpy-
rMe KOHCEHCyaNbHble KOHTPaKTbl, — ABYCTOPOHHMIA. OH npekpaLyancs
3a CMepTbio TOr0 WM LPYroro KoHTpareHta. Ecnu mopy4yeHuwe Kacanocb
COBEpLUEHMS KaKoro-nnbo O0fHOro fena, TO MOBEPEHHbI WMEeHOBaICS
PROCURATOR SPECIALIS. A ecnnm oHO sBAsnocb 6onee o6wWmMM, TO
OH umeHosasica PROCURATOR GENERALIS. Hanpumep, HeEKTO Ha-
3Ha4MN Koro-nu6o csoum ynpasnawowum. K cneyumansHomy sugy nopy-
YeHWn OTHOCUTCA MopydyeHue "faTb B3aiiMbl" 1, BOOGLUE, "OTKPbITH Kpe-
ant" tpetbemy nnny (MANDATUM PECUNIAE CREDENDAE). Ecnu
3TO TpeTbe NMLO0 He YnaaTtuT AOAr, TO NULO, AaBllee KpeauT, KakK nnLuo
noTepnesLiee YObITKM MPU UCMONHEHUU MOPYYEHUA, MOXET NpeAbaABUTb
nck (ACTIO CONTRARIA — BCTpeYHbIli UCK) K AOBEPUTENO O BO3Me-
LLEHNN TaKoBbIX.

N I'IOCI'IE,EI'HI/IIZ BNA KOHCEHCYa/IbHONo0 KOHTpaKTa — TO0BapuULLECTBO
(SOCEETAS).

[Ba nMua uam HeckombKo UL, 06beAMHAIOTCS A1 [OCTUXKEHUS Ka-
KOii-nn60o X03aiCTBEHHOW Uenn. OGbefUHAIOTCS [AEHbIM, UMYLLECTBO,
co6CTBEHHbIE yeunms. C MOMeHTa 06beANHEHUS UMYLLECTBO CTaHOBMUTCS
06wwum. OBLHOCTL MOr/a NpocTUpaThes NM60 Ha BCE MMYLLECTBO, NGO
TONbKO Ha TO, KOTOpPOEe HEOGX0AMMO A1 OCTUXKEHMS obLlei uenu. Lienb
JO/MKHA GbITb [403BONIEHHOW. Pa3mep BKMafoB B 06LLyl0 Kaccy onpefe-
nsAncs [oroBopom. Bknagbl MOrnu 6biTh paBHbIE U pasHble. [MpeAMeToM
BKMaZa MO0 CAYXWUTb: ANs OAHOFO yyacTHMKA OpraHuW3aTopcKue cro-
co6HOCTU, AN APYrOro MacTepCcTBO, A/ TPETLErO MMYLLECTBO. MMpubbI-
NN 1 YBLITKU AeNsTcsA: NPOMNOpUMOHaibHO BKAady WAW AWYHOMY NepBo-
Haya/IbHOMY yuyacTWi0 B fleax; B PaBHbIX [OMSX BCEM WM C YYETOM
ApYrux (akTopoB. OfHOMy Morna 6biTb OnpeaeneHa 6ebWwas 4o npu-
GbIN, APYTrOMYy — MeHbLLas.
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OfgHako, no cnosam YnbnuaHa: "Henb3s o6pas3oBaTb Takoe TOBapULLECTBO,
4YTO OAHOMY AOCTaéTcsA TONbKO BbIrofa, a ApYyromy ToNbKO yulep6'. Takoe ToBapu-
LLeCTBO MPUHATO HasblBaTb JibBUHbIM (SOCIETAS LEONINA). B aTux cnosax co-
fepxancsa Hamék Ha 6acHto 33ona "JleB n Océn™.

Jorosop ToBapuLlecTBa MOl 6bITb CPOYHBIM MUK BECCPOUHBIM. TO-
BapuLL, MOT BbIATK K3 TOBapuLLecTBa B Nt060e Bpems, 3apaHee npeaynpe-
[MB 06 3TOM OCTallbHbIX, HO MPW YCNOBUK, YTO 3TO He NPUHECET yulepba
OCTaNlbHbIM. Pa3nuuanncb TOBapuLLeCcTBa BHYTPEHHWE U BHelHue. B
MepBOM C/lyyae OTHOLUEHWA CKMafblBannCb MeXAy 4neHamu camoro To-
BapuLiecTBa. Bo BTOpoM — Mexay TOBapuLLeCTBOM, C OJHOA CTOPOHBI, U
TpeTbMMK AuuaMum — ¢ Apyroi. lMpekpawancs JOroBop TOBapuLLeCTBa
no crnefyrwowmnm ocHoBaHWAM. Bcnefctemne OfHOCTOPOHHEro BbiXofa M3
TOBapMLLECTBA O4HOI0 M3 TOBapuLLeid, NpMYéM 0TKa3 04HOro U3 TOBapu-
weit (RENUNTIATIO) npekpawian AOroBop; npu LOCTUXKEHWUM 06Leli
XO035ICTBEHHON LeNN; 3a CMepTbi0 0JHOr0 U3 ToBapwuLlel (Ha HacnegHu-
KOB OTHOLLEHWS TOBapuULLEe He Mepexoaunn); BCMeACTBME BbISBUBLLEACS
HECOCTOATEeNIbHOCTM OHOrO M3 ToBapuLlei. Ho nocne Bbixoda mnu cmep-
TV O4HOMO M3 TOBapuLLeld, OCTa/IbHbIE MO MONYaANBOMY COracuio MOru
MPOAO/MKMTL HayaToe aeno. OaHako, 3To 6yfeT HOBLIA 4OrOBOP TOBapu-
wecTBa. ToBapuLLECTBO MPeKpaLLaeTcs U B TOM c/y4ae, Korfa ToBapuLia
MOCTUII0 yMasleHWe MNPaBoCMNOCO6GHOCTM — MoTeps CBOGOALI U MOTeps
npasa rpaxgaHctea (MAXIMA ET MEDIA CAPITIS DEMINUTIO).

BesbiMAHHbIE KOHTPakTbhl (CONTRACTU INNOMINATI).

VX MOXXHO Ha3blBaTb eLlE HermoMMeHOBaHHbLIMW WM He UMEeKL UMM
HasBaHWA. 3Ta rpynna fAoroBOpoB MPUMbIKana K peanbHbIM KOHTPaKTaM.
FOpucT nepuofa npuHumnara Masen cBoAun 6e3bIMAHHbIE KOHTPaKTbl C
TOYKU 3peHMA cofepykaHua K 4yeTblpém Tunam: DO UT DES — g pato
Tebe ¢ Tem, YToObI Tbl MHE fafn, HanpumMep, forosop mMeHbl (PERMUTA-
TIO); DO UT FACIAS —a pato Tebe Bellb, YTOObI Thl cAenan Ans MeHs
KaKylo-To paboTy, Harnpumep, OTNYCTUA Ha BOMO cBoero paba; FACIO
UT DES — a cfenan gna Tebs Kakyr-HWOyAb paboTy, a Tbl faéllb MHe
3a 970 LEHHyl Bellb, 00ycnoBneHHyt npu porosope; FACIO UT
FACIAS — a pgenato gns Tebs paboTy, a Tbl Aenaewb A5 MeHS Kakyto--
TO 06YC/IOB/IEHHYIO paboTy, HanpumMep, OTMYCKat0 Ha BO/IO CBOEro paba,
a Tbl — OTNYCKaellb CBOEro.

Be3bIMAHHbIE KOHTPaKTbl MONYyYMIN CBOE pas3BUTWE Torfa, Korfja peanbHble
M KOHCeHCyallbHble YXXe WMeNnn YETKOe lpuandeckoe oyepTaHue. Be3bIMAHHbIE
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KOHTPaKTbl MPUOGPeTaloT PUANYECKYIO CUY NULWb TOrAa, KOrja oAHa W3 CTOPOH
BbINOMIHUT NMPUHATYI Ha ceba Mo cornalleHnio 06513aHHOCTb

Hanpumep, oguH pa6osnagenel obewan apyromy paboBnafenbly yKasaTb, rge
CKpbIBaeTcs ero 6ernbiii pa6, a Bnageney 6ernoro pa6a o6ewjan Bo3HarpaguTb yka-
3aBlWero. Ecnv nepBblii yKasbiBasn MecTO COKPbITUA paba, TO OH 6Gbla BMpaBe B3bl-
CKaTb C ero rocrnoguHa obeljaHHOe BO3HArpaxpieHve

Mo CBOEMY COAepXaHUKo 6e3bIMSIHHbIE KOHTPaKTbl ABMAKOTCA ABY-
CTOPOHHUMMN. K HUAM OTHOCATCA, BO-MeEPBLIX, [0rosop  MeHbI,
N, BO-BTOpPbIX, OLI,EHOHHbIVI norosop. Yto Kacaetcs [ooroeopa MeHbI,
TO MCTOpPUYECKU MeHa npejllecTBoBasia Kynne-npofjaxe. B knaccuye-
CKYH 3M0oXy MeHa YXe AB/1IAeTCA BTOPOCTEMNEHHbLIM AOroBOPOM. OT1nnune
MEHbI OT Kynnn-npofaXwun COCTOUT B TOM, UYTO Kynna-npofaxa yctaHaB-
NnBaeTCca OAHUM /Ulb CcornaleHnem. A MeHa — nepe,qatleﬁ BELLMn
OAHUM N3 KOHTPAareHTOB.

CornacHo YnbnuaHy, ecim KTO COBepLUaeT MeHy, TO C/efyeT npu3HaTb, YTO o6e
CTOPOHbI OKa3blBaldTCA B MOJZIOXKEHUW NoKynaTtena u npojasua, a NOToMy KaxXpas
CTOpPOHa MOXXeT npeaAbABUTbL UCKWN Ha OCHOBaHWUW 34UKTOB 34UN10B.

Mop oueHouHbiM porosopoMm (CONTRACTUS PER AESTIMATO-
RIUM) noHumaeTcs AOroBOpP WM KOHTPAKT, MO KOTOPOMY oOnpegenéH-
Hble BelW MepefalTcs OAHOW CTOPOHOW ApYroi And npojaxu no us-
BECTHO/ OLEHKe C Tem, 4TOObl 3Ta fApyras CTOpPOHa WAM MpeAcTaBuia
repBoii CYyMMY, B KOTOPYO OLieHeHa MepefaHHas Belllb, WM BO3BpaTuia
camyto Bellb. KOpuanyeckas cunia Jorosopa 34ecb BO3HMKAET C MOMeHTa
nepefauyn Bewmn. MonyymBLUWIA Bellb AN NPOAAXM, He ABNsSeTCA eé cob-
CTBEHHUKOM. Ecnin oH npofaéT Belb, TO OH [efnaeT npuobpeTartens co-
CO6GCTBEHHUKOM Bely. MocpefHUK MOXET OCTaBUTb BELlb 3a CO60W, yn-
" NaTUB KOHTpareHTy cymmy OLeHKU. Ecnn emy ypactca npofatb Bellb
[OPOXEe OLEHKU, TO U3NMLLEK MAET B ero nonb3y. [Aaa Toro, 4Tobbl NOHY-
[AVTb MPUHABLLErO Bellb ANA NPOAAXW WIN BEPHYTH BELlb, WM YNIaTUTb
cymmy oueHku, gasanca ACTIO DE AESTIMATO.

Jlekuuns 18
OFA3ATEJILCTBA W3 ONEJMNKTOB
N KAK bBbbl N3 OEJNJNKTOB

Mog genukTom — DELICTUM — noHMMaeTcs BCSKOE MpaBOHa-
pylleHne, MnpuyMHAlollee Bpea  OTAENbHOMY ULy, €ro  CeMbe
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NN MMYLLECTBY, BCAKOE HapylleHuWe npasa wnv 3anpeta. B pesynbrate
JeNnnKTa BO3HWKAIOT HOBbIE MpaBa W HOBble MpaBoOBble 06A3aHHOCTN —
OBLIGATIONES EX DELICTO. Kak BaM Yy)e W3BECTHO W3 npej-
LLUECTBYIOLLEr0 M3MN0XEeHWUA, K TfaBHbIM [efUKTaM LMBWALHOIO mMpasa
oTHocunmes: FURTUM — kpadka, INIURIA — o6uga, DAMNUM
INIURIA DATUM — noBpe>kaeHne WM YHUUTO>XKEHNE Yy>KOro nmy-
wectTsa. B XII Tabnuuax ecTb 3apofblll 0653aTe/IbCTB M3 MpaBoOHapy-
LUEHWIA: "ecnn KTO-HWMOYAb PYKOA MAM Nankoil cnomaeT KOCTb CBO6GOAHO-
MYy 4enoBeKy, TOo nycTb BbinaaTnT 300 accos".

MprHUMNKUanbHOE NOMOXKEHWe 3aK/H0YaeTCcs B TOM, YTO B [ApeBHeii-
UM MepuoA AeNNKTbl HOCUIN YaCTHOMPAaBOBOW XapakTep. JTO 03HauYaeT,
YTO BMHOBHOIO MpecnefyeT He rocyfapcTBo, He opraHbl BacTu, a cam
notepneswuii. MocTpagaBluemMy AalOTCA UCKU M3 NpaBOHapyLUeHWn —
ACTIONES EX DELICTO. B 287 rogy fo H. 3. 3akKoH Akeunusa (LEX
AQUILIA) ycTaHOBWN OTBETCTBEHHOCTb 3a YHUUTOXEHWE W NOBpexze-
HWe uyxux Beweid. MpUYéM He MMeNo 3HaYeHWs, KaKUM MMEHHO Croco-
60M Belb Obl1a YHUUTOXEHA WM MOBPEXAEeHA: UCMOPYEHA, COXOKEHa,
paspylueHa, C/omaHa, pasopBaHa, pa3buTta, pasnuta. o 3ToMy 3aKoHy,
€C/IN KTO NPOTMBO3aKOHHO YOUNI 4yxoro paba Wam 4yxoe YeTBEPOHOroe
XUNBOTHOe (nowagb, 6bika, 0BLY, Myna, 0Cna), TO OH 0643aH 6bln ynna-
TUTb XO3AWHY BbICLLYIO LieHY, KOTOPYIO Bellb MMena B TeyeHue nocnes-
Hero rofa. A ecnv KT0 TO/IbKO PaHUN Yy>oro paba, Wim XMBOTHOE, Wu
YHUUTOXWN KaKyr-11Mbo MHYI0 Belllb, TO OH 0653aH BO3MECTUTb XO3AUHY
BbICLLYIO LIEHY, KaKylo Takas Bellb UMena B TeYeHWe Moc/efHero Mecaua.
OTBeTCTBEHHOCTbL MO AaHHOMY 3aKOHY HacTynana Kak B C/lyyae yMblLl-
NeHHbIX aeincTBuin (DOLUS), Tak 1 B Cy4yae NPOCTON HEBPEXKHOCTMU, TO
ecTb Nérkoit HeoctopoXHocTn (CULPA LEVIS) co CTOpPOHbI MpUYUHK-
Tens. Vimenocb BBMAY MOBPeXAeHWe TenecHON BellW, COBEpPLUEHHOE He-
nocpesCcTBEHHbIM (BM3NYECKM BO3AEACTBMEM BUHOBHOIO Ha Heé.

B nepuop nosgHein pecny6amMku n umnepum 06s3aTenbcTBa, BO3HM-
KaloliMe W3 NpaBOHapyLUeHWi, NpeTeprnenn pag usmeHeHuidi. Ecnv no
LMBUIIbHOMY MpaBy, Kak fBCTBYeT u3 XII Tabnuy, BCAKOE MpUYMHEHMWe
Bpefa, He3aBWCUMMO OT TOrOo, COBEPLUEHO OHO MO BUHE WAN 6Ge3 BUHBI,
[OMKHO 6b110 NOBNEYb 3a CO60M OTBETCTBEHHOCTb, TO TeMepb Ha NepBoe
MecCTO BblABUraeTca noHatue ymoicna (DOLUS), To ecTb He BCAKOE, HO
NWWb BMHOBHOE MpUYMHeHMe yulepba, BeYéT 3a C060/ 0643aHHOCTb
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BO3MelleHnA. OTBETCTBEHHOCTb HACTynaeT M NpuW HEOCTOPOXKHOCTY
(CULPA). W3meHAIOTCA rpaHuubl  MeXay ny6audHbIMU  SennKTamu
DELICTA PUBLICA u yacTHbiMn DELICTA PRIVATA. locTeneHHo
HeKOTOpble YaCTHble AefMKTbl NepexomaT B Ny6nuyHble. MpexHue Kate-
ropum FURTUM, INIURIA, DAMNUM INIURIA DATUM cTtanu pac-
MPOCTPAHATLCA Ha HOBble OTHOLWEHWA. VIHbIMW CnoBamu — BO3HMKaOT
HOBble BUAbI AeUKTOB, a CTano 6bITb — W HOBble BUAbI UCKOB. OCHOBa-
HWe OTBETCTBEHHOCTW TaKOBO: OTBETCTBEHHOCTb BO3HMKana, ecnu 6bin
yCTaHOB/IEH COOTBETCTBYIOLWMIA MUCK. HeT ncka — HeT genukta. [nasHoe
rnocneAcTeBMe [envMKTa — 3T0 AeHe>KHbli wTpad (POENA), Hanarae-
MbIii Ha NpuuUMHUTENsA. Ha wrpad HauMHatOT CMOTPETL, Kak Ha CPeAcTBO
BO3MECTUTb WMYLECTBEHHbI Bpefd. Bennunna POENA crtana onpege-
NATCA pa3sMepoM MOHEeCEHHOro noTeprneBWwKM Y6bITKa. 3aTeM CTanu KOM-
6vHMpoBaThes WTpad 1 Bo3MeleHe yobiTKa. Obsa3aTeNbCTBa U3 AeNnK-
TOB, NO 06LleMy NpasBuay, He Nepexoannn Ha HacneHWKoB. lMepeMeHbl
KOCHYNWCb TakuUX AeNMKTOB, KaK BOPOBCTBO W/IM Kpaxka, 06uaa, noBpex-
[eHNe Yy>Koro MMyLLecTBa.

OxapakTtepusyem 60nee getanbHO OTAe/bHble BUAbI LE/INKTOB.

FURTUM — noHATMe BOPOBCTBa pacnpocTpaHAeTCs Ha HOBble CNy-
Yyanm — OHO CTaHOBWTCA He TO/IbKO YaCTHbIM, HO U NY6AWYHBbIM [enuk-
ToM. OTBETCTBEHHOCTb 33 BOPOBCTBO yCW/MBaeTcA. Ha Hero topucThl Ha-
UMHalOT CMOTPETb, KakK Ha Co3HaTeNbHOe AeiicTBue. VX onpegeneHuve
BOPOBCTBA rNacuT: "3M0yMbILLNEHHbIA 3axBaT Bely B Lensx npuobpete-
HWS BbIFOAbl. 3axBaT WM CaMoil Belyn, WM NOMb30BaHUA BELLbO, WK
BnafieHna Belibto". lNMoxuileHne Bewwy umeHyetca FURTUM REI. He-
MpaBOMEPHOE MO/Ib30BaHUE uYy>Kol Bewbto — FURTUM USUS. Moxu-
weHve enageHnss — FURTUM POSSESSIONIS — cobCcTBeHHUK KpagéTt
CBOI Bellb Yy NuLa, KOTOpOMY OHa Obina nepefaHa B KayecTBe 3anora.
OTBETCTBEHHOCTb 3a BOPOBCTBO NpuobpetaeT HoBbli BuA. C Il Be-
Ka [0 H. 3. BOpa He OTZAlOT rOM0BOW MOTEpneBLUEMY, 3aTO [AEHEXHOoe
B3blCKaHMe YBENNYMBAETCA, COCTaBMAf B pAfe CNy4vyaeB Y4eTBepEHHYIO
cToMmocTb Bewn. OfHAKO COXpaHUIOCh TefleCHOe HakasaHue sopa. Mpu-
CY)X[eHMe K LuTpajyy 3a BOPOBCTBO B/EKIO 3a C06GOWA 6GecuecTbe
(INFAMLA) BuHoBHOro. NoTepneswunii 6b1 BNpaBe UCTpeboBaTh Bellb
Uin eé CTOMMOCTbL Y BOpa WK Y ero HacfegHukos. Korga B nepuog um-
nepumn BopoBcTBO npespatunocs B DELICTUM PUBLICUM, To notep-

182



OCHOBbI PUMCKOTO MPABA

MeBLUKIA MOT, BMECTO MpPeAbABNEHUS K BOPY MCKa, BO3BYAUTL MPOTUB He-

ro yronoBHoe npecnenosaHue.

K kpaxe npumbikaeT rpabé>xk — RAPINA. B | Beke fi0 H. 3., TO4YHee B 76 ro-
[y [0 1. 3., Tpabéx BblfenseTcs B 0COOYI KaTeropuio [e/nKToB. VmewoTcs BBUAY
cny4vau coefjMHeHNA BOPOBCTBa C HacuiveM. Crofla XXe OTHOCATCA: Kpaxka npu noxa-
pe, npy KopabsieKpyLLIeHUU, NOBPeXAeHNe UMYLLEeCTBa, NPOU3BefEHHOE HECKO/bKU-
MU nuuamun. OTBETCTBEHHOCTb NpWU rpabexe — BO3MeLLeHMe yyeTBepEHHOro pasme-
pa MPUYUHEHHOrO Bpeda WIW y4eTBEepPEHHOI CTOMMOCTM MOXMLLEHHOW Bewwm. Kpome
TOro BWHOBHbIA MofBepraetcs 6ecuyecTblo. [NA NPUMeHEHWS 3TUX CaHKUWA WCK
[o/XKeH ObITb MpeAbsiB/eH B TeyeHWe roga. B nepuog umnepun rpabéx 6e30roso-
POYHO cumUTancs Ny6NUYHBLIM [e/TMKTOM.

INIURIA — obuga. Ciofa OTHOCATCA pas/ivyHble MocAraTenscTBa
Ha IMYHOCTb:

a) TeNlecHble NOBPeXKAeHUS,
b) ockopbneHve cnosamu unu genom (VERBIS AUT RE).

MpegycmaTpvBaloTCa U CaHKLUKM 3a Ny6AnNYHOe MPOU3HECeHUE Oc-
KopbuTenbHbIX cios rpynnoit vy, — CONVICIUM, a nosgHee — oc-
Kop6uTenbHble nucema (FAMOSI LIBELLI). Ecnm obugy npuyanHuMnu
6e3yMHbIl NM60 HeCOBEPLUEHHONETHUA, TO OHW OTBETCTBEHHOCTU He
nognexanu. Ho ecnm UM camMuM KTO-TO HaHEc obugy, TO 06MAYUK HEC
OTBETCTBEHHOCTb. My>K 6blf BNpase npecnefoBatb 06May, HaHeCEHHYIO
XeHe. OTeu, — poyepu. Ecnm obupaa HaHeceHa paby, TO cYUMTanocb, 4TO
06WxXKeH ero rocrnoguH. O6uaa, NPUYMHEHHAA C cornacus NoTepne.LUero,
OTBETCTBEHHOCTU HE BJIEK/IA.

B otgenbHyto rpynny o6ocobunuce TAXKKUe o0buibl, 06bABMEHbIE
DELICTA PUBLICA: o6uga HaHecéHHass Maructpaty; poAUTENsM;
NaTpoHy; HaHecéHHas ny6/MYHO; BbipasuMBLUAACA B HaHECEHWUMU paH.
B | Beke [0 H. 3. YrofI0BHO HakKasyeMbIMU CTasM No6oU U BTOP>KEHME B
uy>koe >Kuauwie. B mepuog nosgHeid Mmnepun NOTEpPReBLUUA  OT
INIURIA Mor Bo BCcex cflyyasx BO36yAMTb NpecsiefoBaHne B YrON0BHOM
nopsgke. Ho yacTHonpaBoBoOi cnocob npecnefoBaHUs coxpaHancs. 3To
03Hayaso, YTO NOTepneBLUN A MOr AeACTBOBATb, KaK FOBOPW/IN HOPUCTSI,
CIVILITER nnn CRIMINALITER. Vcue3aloT npexxHue TBEpAble pasme-
pbl wrpados, Hanaraembix npu INIURIA (300 nnn 25 accos). B KoHue
pecny6avKn yCTaHOBMIOCL MPaBWIO0, YTO B CAyYae TSKKOW 06mAbl, pas-
Mep LWTpada, B KaXA0M OTAENbHOM Cllyyae, YCTaHaBAMBa/ICH MPETOPOM,
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KOTOPbIA YUWUTbIBA KOHKpPETHble OCOGEHHOCTM fAena. Ha BennumHy
WwTpada MOrAM BAUATL, HanpuMep, TAXKECTb MNocAraTeNnbcTBa, OO6LLECT-
BEHHOE NONOXeHMe 06WKeHHOro 1 apyrue ocobeHHocTn. INIURIA Tak-
)Ke BNeKna 3a coboii becuecTbe.

DAMNUM INIURIA DATUM. lprmeHeHMe NpeTopoM W KopucTa-
MU 3aKoHa AKBWAKSA paclmpunock. Mog Hero ctanu NoABOAWNTL BCAKOIO
poja yuwiep6, MPUYMHEHHbLIA Yy>XKOMY MMYLLECTBY. M0 3TOMY 3aKOHY OT-
Beyas, Hanpumep, TOT, KTO JIMLLIMA YyXXOro paba cBo6ofbl, BCeAcTBUE
yero pab ymep c rofogy; TOT, KTO COBEpLUUA TaliHOe NOBPEXAeHMe uy-
XWX JepeBbeB, KTO HaHEC paHbl CBOGOAHOMY 4YenoBeKy. OTBETCTBEH-
HOCTb MO 3aKOHy AKBWAMA CcTana HacTymaTb He TOMbKO B CAy4asx
YMbILLJIEHHOTO MPUYMHEHMS BPefAa, HO WU Mpu 060 HEOCTOPOXHOCTU —
CULPA — B TOoM uucne npwv neryaiiwein suHe — CULPA LEVISSIMA.
CoxpaHuiocb CTapUHHOE MpPaBW/O: €CAM MPUYMHWUTENb OTPULAN CBOHD
BUHY, TO OTBeYas B [JBOMHOM pa3Mepe MPOTVB MPUUYMHEHHOTO Yyliepba.

METUS — Hacunve 1 yrposbl. B | Beke go H. 3. npetop OKTaBwuii
YCTaHOBW/ MPaBW/O0, YTO He NPU3HaETCA AeliCTBUTENbHbLIM [OrOBOp, CO-
BEPLUEHHbI NOA BAMSHWEM Hacuiua u cTpaxa. [oTepneBlUMiA Bnpase
B3bICKaTb Y4YeTBEPEHHYIO CTOMMOCTb, MPUYMHEHHOTO €My Bpefa, B TOM
cflyyae, eCnu Lo, COBEpLUMBLLEE HAcUIMe, UK NPUOBErHYyBLLEe K Yrpo-
3aM, He BO3BpaTUT HeMeA/IeHHO TOM BelM, KOTopas npuliaa K Hemy
BCNeACTBME NMPUHYXKAEHUA.

DOLUS MALUS — obmaH. 9T0T AeNuKT Obl1 YCTaHOB/IEH B 66 ro-
4y A0 H. 3. npetopom [annom AKBWAMEM, W3BECTHbIM tOpUCTOM. B wun-
pokom cMmbicfie cnosa nog "DOLUS" noHuMmaeTca BCAKOE 3/10HAMEpeH-
Hoe [eilcTBME, TO ecTb O06MaH, 370/ YMbICen MpWU  YMbILLIEHHOM
HeucrnonHeHun o6s3aTeNibCTBa. 3HAYMT, NIULO CBOMMM CO3HATE/IbHbIMU
JeliCcTBMAMW BBENO B 3abnyXaeHwWe Apyryto CTOPOHY, BCMeACTBME 4ero
nocnesfHas notepnena yuwepb. VimeeTcs BBUAY 3aBefOMOe MOBPeXAeHUe
nmyluectsa. Nck Ha ocHosaHun DOLUS — ACTIO DOLI — vmen ue-
Nbl0 BO3MECTUTb MPUYMHEHHBIE YOLITKU B OfMHApPHOM pa3mepe (npasja,
NUWb B CNyYae, ecnv iMuo, NpuyYnHMBLLEe yulepb, He 3arnaguT npuyu-
HEHHOro 1M Bpeja fO6POBONLHO M NIULWbL B Cly4yae, eciiv y noTepnesLue-
ro HeT HUKaKoro Jpyroro ucka npotusB OTBeTYMKa). Ecnu B pesynbTarte
obMmaHa 3aK/loYéH LoroBop, To BCneacTeme ucka no DOLI atoT gorosop
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npu3HaéTca HeaencTBMTENbHbIM. EcniM  06MaHWUK npegbsBuT  UCK,
BbITEKAIOLWMIA 13 3aK/IOYEHHOrO [OrOBOpa, TO NOTepneBlINiA 0T obmaHa
MOXEeT BO3paXaTb MPOTWB MCKAa CCbIIKOM Ha TO, YTO OH Obln BBEAEH B
06maH — EXCEP/10 DOLI. OcyxgeHue no DOLUS Bnekno 3a coboit
HecyecTbe.

MpuunHeHwne yuwepba kpeguTopam (FRAUS CREDITORUM). Cny-
4asocb, YTO AO/HKHUK, NPOTUB KOTOPOro COCTOANOCH CyAebHOe peLleHue,
OTYYXfan CBOé MMYLLECTBO 10 Nnepefayn TakoBOro Kpegutopam. lMoato-
MYy MpeTop YCTaHOBWA, YTO eCiu JO/IKHWUK OTUYYAWUN CBOE MMYLLECTBO BO
Bpes KpeauTopam, TO OHM MOrAM NoTpe6oBaTb NPU3HAHWS HefencTBu-
TeNbHbIMU JeACTBWIA JOMKHUKA, MPUYUHMBLLUETO UM YLIEP6, 1 BEPHY ThCS
K cTapomy nono>keHnio — RESTITUTIO IN INTEGRUM.

Hanpvlmep, HEKTO OTnyCcTun Ha BOJO paﬁoB, 4YTO YMEHbLWINIO UMYLLECTBO OT-
NycTUBLLErO, a 3TO NPUYUHUAO Yuwep6 KpeanTopaM. CnepoBaTesibHO, YeNOBEK, YXe
nonyumeLimniA cBo6ody, MOr 6biTb BO3BpaLLéH B pabCKoe COCTOSIHME U MpojaH ANns
YA0B/IETBOPEHUSA MpeTeH3nii KpeauTopos. VIcK Mor 6biTb MpefbsBaeH KpeauTopamu
AO/MKHUKY M ero coobHMKaM — NOCTOPOHHUM /nLLaM, KOTOPbIM AO/IKHUK nepegan
MMyLLLecTBO 6e3B03Me34HO (PUKTUBHAA MNepefava).

ACTIONES NOXALES — HoOk3asbHble uCKW. [haBa cembn —
PATER FAMILLAS — wmen npaso BblaaTb MOTEpPMeBLUeMY MOABMACT-
HbIX emMy nuu, NpUYMHMBLIKUX yuiepb. Ho B CBA3M C Te€M, UYTO CbIHOBbS
cTanu 6oniee UM MeHee CaMOCTOATENbHBIMW IMLLAMK, MPeToP NPesnuchbl-
Ba/ NOTepneBLleMy, KOTOPOMY CbiH Obl BblfaH, OTNYCTUTL €ro nocre
0TpaboTkM CyMMbl LITpada, KOTOpPbIA nonaranca 6bl No 06WMM npaBu-
Nam 3a COBepLUEHMNEe CbIHOM AeNCTBMA, eCnn Bbl CbiH OTBEYaN CaMm.

INFAMIA — 6ecuecTbe. HekoTOpble [AeNWKTbl, Kak OTMeyanocb
paHee, Bneknu 3a coboin becuectbe — INFAMIA. Ona npuymHuTens
Bpega INFAMIA umeno csouMMm nocneAacTBMemM OrpaHWYeHne npaBocno-
COOGHOCTM. Takoe OrpaHuyeHWe HacTynaso WaW B CWYy 3aKOHa, Wau no
pacnopskeHuto Bbicllero Maructpata. [llocne HanoxeHus INFAMIA
MOr/X NOC/MefoBaTb: WUCKIOYEHWE U3 CeHaTa, noTepa npasa ObiTb U3-
6paHHbIM B mMaructpaT. INFAMIA, HanoxeHHas LeH30poM 3a Heopobpu-
TeNbHOe MOBeAEHME, Beka 3a Co60ii Te e mocneacTeus. B meHee cepb-
€3HbIX cnydvaax, korga INFAMIA Hanaranacb npeTtopom, BWHOBHOMY
ULy 3arpeLlanoch BefeHue YyXux cyfebHblX feNl U HasHaveHue cyneb-
HOro npefcTtasutens. B nepuof nMnepmmn "MH(aMmMpoBaHHbIE" HE MOI/u
3aHMMaTb HEKOTOopble AOMKHOCTMU.
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O6s3aTeNbCTBA MOI/IM BO3HWKATb U B CUMY AeiCTBUIA, COBEPLUEHHBLIX
6e3 ymbicna, MO HEOCTOPOXHOCTM. B 3TomM cnyyae roBsopatT 06
"0bs3aTeNbCcTBaX Kak 6Obl U3 npasBoHapyweHwin" — OBLIGATIONES
QUASI EX DILICTO. 3pecb M0 HecET OTBETCTBEHHOCTbL B CU/TY 3aKO-
Ha unu 3gukTa. OTBeYaeT TOT, KTO MPUYMHUA Bped MO Hebpe>KHOCTW.
NwmeeTcs BBUAY AeHEXHas OTBETCTBEHHOCTb. Clofa OTHOCATCA:

a) OTBETCTBEHHOCTb CyAbW MNepef TAXKYLUMMUCA 3a Hebpe>KHoe Wuc-
MONHEHME CBOMX 00513aHHOCTEN, 3a HEeNpPaBUIbLHOE peLleHune, BbiHe-
CeHHOe, Hanpumep, BCNeACTBME HEOMbITHOCTKM, 3a OWMOKY npu Be-
AeHun npolecca. Pasmep B3bICKaHWS MOT AOXOA4UTb AaXKe 40 MONHOW
LIeHbI Cropa;

b) o0TBeTCTBEHHOCTbL 3a BbIOPOLIEHHOe W BblIMTOe — ACTIO DE
EFFUSIS ET DEIECTIS. Ecnu uto-HMOyab 6yAeT BbIOGPOLIEHO WK
BbI/INTO M3 OKHa MOMELLEHUS, XUIULLA, KBapTUPbl B Takoe MeCTO,
rae Xo4uT unu npoesdxaet Ny6/iMKa, Ha ynuuy WM naowags, To 3a
Bped, MPUYMHEHHBIA MPOXOXXMM, OTBEYAET XO3AWMH MOMELLEHMS, A0-
Ma, XOTSl Obl OH U He BblN HENOCPeACTBEHHbLIM BUHOBHUKOM (YLuep6
MOrfIN HaHecTW obuTaTenn Aoma, TO ecTb pabbl, AeTW, rocTu).
Yuwepb mor 6bITb NPUUUHEH 340POBLI0 CBOGOLHOIO YesioBeKa Wn
AaXe MoBneyb 3a coboii ero cMepTb. B mocnegHem cnydae wrpad no
MCKYy NM060ro rpaxpaHuHa Mor npoctupatscs f0 50 Teicady cectep-
umin. Ecnu cBo60OAHOMY 4YelOBEKY NMPUYUHEHBI TeNleCHbIE NMOBPEX[e-
HWS, TO, cornacHo urectam, "cyaba UCUUCNSET NiaTy Bpayy v npo-
4me pacxofbl, Bbl3BaHHble fleYEHVEM, a PaBHO 3apaboTOK, KOTOpbIi
noTepneBLUMI NOTePAN, HO He NMPOM3BOAUTCA OLEHKW Py6LOB OT paH
N 06e306paXkeHns, Tak Kak CBOOOLHOE TeNlo He MOANEXMT OLEeHKe".
OTBeTCTBEHHOCTbL 3a MocTasneHHoe U nogselleHHoe — ACTIO DE
POSITIS ET SUSPENSIS — o3Havana, 4to ecnm y goma yto-nu6o
MocTaBNeHO WAW NOJBELLEHO TakK, YTO OHO MOXeT ynacTb, Hanpu-
Mep, BbIBECKA, U MPUYMHUTL yuepb KOMY-1nbo, TO K X03auHY Mor
BUMHUTL UCK NtO6OIA, X0TA Obl Belb M He ynana. CneaoBaTenbHo,
OTBETCTBEHHOCTb HAaCTyMana 3a Camyl BO3MOXHOCTb MPUYUHEHUS
ywep6a. HanoXeHHbIi Mo aToMy ucky wTpadg go 10000 cectepuwit
LLEN B MOMb3Yy UCTLa;

c) 61M3KO K 9TOMY KBa3WAeNuKTY CTOS/IO COAEp>KaHue AMKUX >KUBOT-
HbIX B TaKOM MeCTe, Ie MOIM HaXO0AUThCs Nloan. ECAn XMBOTHOE
[
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NPUUYNHUNO CMePTb CBOBOLHOMY, TO Hanarancs wrpad go 200 OO
cecTepuuii. MpuyrHeHWe TeNecHOro NOBPEXAEHUA BEK/O 3a CO60W
BO3MeLLeHNe BCeX YObITKOB. MpuynHeHre MHOro yuiepba BNekno 3a
€000/ B3bICKaHue YObITKOB B BOIHOM Pa3Mepe;

d) oTBeTCTBEHHOCTb Xxo035eB Kopabneidi (NAUTAE), rocTuHuL,
(CAUPONES) nocTosnbix asopos (STABULARII). Ecin Ha Ko-
pabne, B roCTUHULLE, Ha MOCTOANIOM [IBOPE YTO-MG0 OyAeT yKpaLeHo
y MNyTelecTBEHHWKA, TO OTBEYAIOT: KanutaH Kopabnsa (CyLoX035uH),
cofiepxatenb roCTUHULbI, coAepxXaTenb noctosnoro gsopa. OTset-
CTBEHHOCTb HacTynasa 1 3a MoBpexpeHue Belleil. Bce atu nnua ot-
BeyaroT B ABOIHOM pa3mepe 3a DOLUS unn FURTUM, coBepLuéH-
HbIMWU WX CAyramu, B OTHOLIEHMM MpPoe3Xux. B ocHoBy 3ToOi
OTBETCTBEHHOCTU K/a/0Cb TO COOOPaXKeHWe, YTO XO3AUH  [OSKeH
6bITb OCMOTPUTENIbHLIM B Bblbope cBomx cnyxawmux (CULPA IN
ELIGENDO).

JlekKlU KA 19
HACNEANACTBEHHOE NMPABO

Mof HacnefiCTBEHHbIM MPaBOM MOHMMAETCA COBOKYMHOCTb HOPM,
onpefensowmx cyapby MMyLLecTBa YMepLUEro fnua, a Takxe Nopafok
nepexoja MMyLLECTBa HacnefHukam. MOXHO CKasaTb M Tak: Hacnefosa-
HVWEM Ha3bIBAETCA Nepexo] UMYLLECTBA YMepLUero nuua K ogHomy nuuy
WAW K HECKONbKUM APYTUM NnLam. BO3MOXHbBI ABe KOHLENUUW MOHATUSA
HacnefoBaHus. Bo-nepsblX, topuanyeckas UKUAA O NMOCMEPTHOM Npo-
[O/MKEHUW BNacTU JOMOBNabIKW; BO-BTOPbIX, OLEHKA HacnefoBaHWUs Kak
IOPUANYECKNIA BbIBOA W3 CYLLECTBYIOLWMX 3KOHOMMUYECKUX OTHOLLEHWI
obuwiectBa. OcHOBaHWEM A8 TakOW NOCTaHOBKM BOMpOCa ABASETCS pas-
BMTME YaCTHON COOGCTBEHHOCTW, COOTBETCTBYIOLMIA ypoBeHb eé. MoaTo-
My-TO W TOBOPAT, YTO HacnefCTBEHHOE NPaBO fABNAETCA 3aBEPLUEHUEM
npasa COGCTBEHHOCTU. B pa3sBUTUM PUMCKOro HacnefCTBEHHOro npasa
NPUHATO pasnuyatb YeTbipe nepuoga. MepBblii — HacneACTBEHHOE NPaBo
ApeBHelillero nepuoga. Takoe NpaBO MMEHOBANOCb LMBW/bHbLIM Hac/e-
posaHvem (HEREDITAS). BTopoii — HacnefoBaHue MO NPETOPCKOMY
3gnkty (BONORUM POSSESSIO). TpeTuit — HacnefoBaHve Mo umne-
paTOPCKOMY [OMCTMHMAHOBCKOMY 3aKOHOAaTenbcTBy. YeTBEPTHIA —
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HacnefoBaHWe Mo 3aKoHogatenscTBy HOcTUHMaHa (527-565). MpuHumnu-
abHbIM MPefCcTaBnsAeTca pasfMyeHne HacnefoBaHus no 3asewaHuio (TE-
STAMENTUM, SUCCESSIO TESTAMENTARIA) 1 HacnefoBaHus
no 3akoHy (AB INTESTATO). W3 XII Tabnuy, cnefyet, 4To Hacnefosa-
HWe MO 3aKOHY MO0 UMEeTb MeCTO TO/IbKO NPU OTCYTCTBUM 3aBELLaHUS.
HacnefoBaHne no 3akoHy 6bl10 HECOBMECTUMO C Hac/efloBaHWEM MO
3aBelaHno. To ecTb He MOrN0 6biTb HAacnefoBaHWS B OLHOW 4acTu
MMyLLeCTBa YMepLUero fmua no 3aBeLlaHuto, a B ApPYroi 4yact — Mo
3aKkoHy. OOLLeil 3aKOHOMEPHOCTbIO WAN TeHAEHLUWEN B pasBUTUM pUM-
CKOr0O HacfefjICTBEHHOro npasa 6bl10 NOCTENEHHOE YCUIeHWe MpUHLMNa
cB060Abl 3aBellaTe/bHbIX pacrnopskeHwil. Ho npu nobom nopsgke
HacnefoBaHua (UrypupyloT: Hacnegofatesb W HacnegHuk. [elicTByeT
MPUHLMN YHUBEPCANbHOrO MpeeMcTBa B WUMYLLECTBEHHbLIX MpaBax W
06s3aHHOCTAX Hacnepofarenia. OH 03HAyaeT, YTO Ha HaCnefHuKa Mne-
PEXOAAT BCe WMYLLECTBEHHble MpaBa WM 006583aHHOCTW HacnegopjaTens.
WHbIMK cnoBamu, HacnefHUK NPUHUMAaET HacnefcTBO CO BCEMM €ro
aKTUBamMu 1 naccmBamu.

HauHéM C XapaKTepuCTUKWM HacnegosaHWs no 3asellaHuto. Cornac-
HO YnbnuaHy, "3aBellaHWe ecTb NpPaBOMepHOe BblpaXKeHue BOMW, cfe-
NaHHOe TOPXKECTBEHHO A1 TOro, 4TO6bl OHO [eiiCTBOBANO MOC/E Hallei
cMmepTu". MOXHO MepeaaTh CNoBa Y/bNuaHa W Tak: “"3aBelllaHne — 3TO
npaBoOMepHas (hMKcauMs Hallero HaMepeHus, COCTaB/IEHHOTO B TOPXKECT-
BEHHOI (hopme C Tem, 4YTOGbI OHO MMENO CWy MOC/e Hallell cmepTu™.
CMbICN HacnefoBaHMs Mo 3aBellaHuio COCTOUT B TOM, YTO C €ro rnomo-
Wb COBCTBEHHWK MOXET pacrnopsanTbcs COBCTBEHHOCTbIO W Mocne
cBoeii cmepTw. 3aBellaHuWe npeAcTaBnseT co60W cAenKy OAHOCTOPOH-
HI0t0. OHO BbIpaXkaeT TONLKO BOMKO 3aBelyaTend. OHO — He ecTb foro-
BOp. 3aBelyaTe/sb BMpaBe B OAHOCTOPOHHEM MOpsAke B /060 MOMEHT
M3MEHUTb WM BOBCE OTMEHUTL 3aBelaHune. B Xl Tabnunuax cogepxuntcs
noctaHoBfieHne "Kak KTO pacnopsaguTcs Ha clyyaii CBOE CMepTu OTHO-
CUTENbHO CBOEro [OMAaLUHEr0 UMYLLECTBA MW OTHOCUTENILHO OMeKun (Hag
MOABNACTHLIMU €My fiuuamu), Tak MycTb TO WU OyAeT HeHapyLuMbIM".
Mo3gHelimne 1OPUCTLI BUAENN B 3TUX CIOBax Mpu3HaHWe cBobofabl 3aBe-
LaTesbHbIX pacnopskeHuit. Mo MHeHWto topucTa MNMOMMNOHMS, 3TU CoBa
obnekanu 3aBelyaTens LWMpoYaiileil BAacTbi0. HekoTopble COBPEMEHHbIE
nuccnefoBatenn TOMKYIOT BblllenpuBegHHoe nonoxexve XIlI Tabnuy B
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TOM CMbIC/ie, YTO OHO yCTaHaB/AMBano cBo60Ay 3aBellaHuii. Ho 3To Bep-
HO NMWb AN NOCNefylowmnx nepuosoB WUCTOPMU PUMCKOro npasa. B
anoxy e XII Ta6nuy co6CTBEHHWK MOr MOIHOCTLI0 PacnopsaanTbes Ha
Cflyyail cBoeii CMeEpPTM TOMbKO B OTHOLUEHWM ABMXMMbIX Beleid. Cemeid-
HOe MMYLLECTBO "KaK OCHOBA X03fCTBOBaHMA" nepefaBanoch M3 NOTOM-
CTBa B MOTOMCTBO. HacnefoBaHue Mo 3aBeLlaHUI0 eCcTb MokKasaTenb TOro,
HacKonbKo pasBunacb B anoxy XII Tabnuy yacTHas cO6GCTBEHHOCTbL. He
cnyyaiiHo XIl Tabnuy B TOM YacTu, Kakas MNOCBALLEHA HAcNefoBaHMIO,
KOHYaKTCA cnoBamu: “"ecnn yMpéT 6e3 3aBellaHus...". dopmMbl 3aBeLya-
HWA OblNM LOBONbHO FPOMO3LKME: B HAPOAHOM COBpaHuW; nepes CTPoeM
BO/CKa; B CeMeiiHOM Kpyry, nyTém obpsga MaHuunaumu. [pesHeiiluas
(hopma 3aBeLLaHMA COCTOANMA B TOM, YTO Hac/nefofatenb, ABUBLUUCH B Ky-
puaTHoe cobpaHue, cneunanbHO 415 3TOW LeM co3biBaeMoe ABa pasa B
rog, yCTHO ¥ ny6/MYHO HasblBas TO ML, KOTOPOE XOTeN BUAETL CBOUM
HacnegHWKom. HapogHoe cobpaHue mMorno ofobpuTh peLleHne Hacneno-
faTend, HO MOrN0 W He cornacuTbea ¢ HUM. CrefoBaTtesibHO, HapofHoe
cobpaHmMe He ocTaBasoCb NAacCMBHLIM CBUAeTeNleM. Ero BmeLlaTenbcTBO
ABNANOCH BeCbMa BHYLWWWTENbHbIM. [pefcefarenscTsoBan B CobpaHUu
BEPXOBHbIA MOHTUMK. K 3TO (opme 3aBewjaHus npuberaim ckopee
BCEro Torfa, Korga xoTenu 060WTW MOPAAOK HacnefoBaHMS, YCTaHOB-
NEHHbIA 3aKOHOM. B 4acTHOCTM — npyu Hanmuum nofsnacTHbix (SUI
HEREDES). B ganbHeiiwem obpalleHne K HapoAHOMY COGpaHuio n yT-
BepPXKAeHMe Ha HEM BOMM 3aBeluaTens CTaso NpPocToi 06pSAHOCTBIO.

[pyroin paHHeid opmoil  3aBeljaHnsl, MNOPOXAEHHOW BOEHHbLIM
6bITOM pUMCKOro o6LiecTBa, 6bl10 3aBellaHue mepef CTPOEM BoOWcka —
IN PROCINCTU. lait, BO BpeMeHa KOTOPOro 3Ta ¢opMa yXe He mpume-
Hanacb, noscHAeT, 4to PROCINCTUS o03HayaeT roTtoBOe BbICTYNUTH
1 BOOPY>XEHHOE BOICKO. CrefoBaTensHO, ConfaThl B MOXOAE, BEPOATHO
JaXe HaKaHyHe cpaXKeHus, Ny6/MYHO 1 YCTHO 06BABNAMM CBOIO 3aBella-
Te/fIbHYt0 BOMO. Heyno6CTBO MepeuncneHHbIX (GOpM 3aBeLlaHus, MycTb
JaXe MpocTbIX, COCTOANO B TOM, YTO HapoAHOe cobpaHue Henb3d 6bl10
CO3bIBaTb BCAKMIA pa3, Korga BO3HMKasa MOTpe6HOCTb cAenaTb 3aBella-
Hue. Cnoco6 xe IN PROCINCTU 6bln HefoCTyneH ANs NUL, NOXWUIbIX,
yXe He CAYXuBWMX B Bolicke. Mo 3To npuynMHe cTanu npuberatb
K 6onee rmbkoi, xoTa 1 6onee CNOXHOI (hopme 3aBellaHWsd. AKT HasHa-
UeHMA HacneAHMKa CTan COBEpPLUIaTb B CEMENHOM KpYry, ¢ NpUMeHeHUeM

189



OCHOBa  PVMCKOrO  MPABA

06psga maHumnauuun. Mo cnosam as, KTO He cAenan CBOEro 3aBelLaHus
HW B KOMULMAX, HX Mepes CTPOeM, a MeXay TeM YyBCTBOBasn Mpubnke-
HVWe CMepTu, TOT MaHLMNupoBan CBOK (amWuInilo, TO eCTb UMYLLECTBO
KaKOMy-HMOyb CBOEMY ApYry W MpPOCUN ero chenatb Bblgayn pasHbIM
AULam nocne cBoeli cMepTu. 3T0 U 6bIIO 3aBeLiaHune "NocpeacTBOM Me-
o v Becos™. 3asewwatens (TESTATOR) B npucyTcTBUM NATEPbIX CBUIE-
Teneil U Becogepxatens nepejasas CBOE MMYLUECTBO [OBEPEHHOMY /n-
Ly, KoTopoe npousHocuno opmyny: "HA yTBepXdat, 4YTO TBOE
MMYLLECTBO Haxo4uTCS MO TBOEMY MPUKa3aHWIO MOf MOEA 0XpaHoil, u
OHO NYyCTb BYZAET MHOK KYMN/IEHO 3a 3Ty Mefb B COOTBETCTBUM C TBOUM
npaBoM 3aBeLlaTb UMYLLECTBO B COOTBETCTBUM C MYyONUYHBIM 3aKOHOM".
BmecTe ¢ 3TMMK CfioBaMu [OBEPeHHOe W0, YAapyB KYCOYKOM Meau Mo
yallKe BecOB, nepefaBano eé B KauyecTBE MHMMOM LEeHbl 3aBeliaTtesto.
TONbKO Takas TOPXECTBeHHasa (opma cooblyana 3aBellaHUio Henpepe-
KaemocTb, 6eccnopHocTb. [OBEPEHHOe /L0 — HAa30BEM ero AyLuenpu-
Ka3umkoM — 6b1710 0653aHO BbINOMHUTL BOJKO 3aBellaTenid. YCTHoe pac-
nopsdkeHue 3aBeljaTens HasbiBanock NUNCUPATIO. 3aBeljatesib
obpallancs K cBuAeTensm ¢ TOM e Npocb6oil. B nepuog nmnepmmn noss-
naetca Hosas opma Ny6/MYHOIO 3aBeLLaHNsA: 3aHeCceHue pacnopsXeHus
3aBellaTens B MPOTOKON CyAa WM MYHUUMMNanbHOro marucrpata, mepe-
faya B MMNEPaTopcKyt KaHLensapuio MUCbMEHHOro 3aBellaHnsa Ha Xpa-
HeHue. HacnefHWK [O/XeH ObITb Ha3HayeH /IMYHO 3aBellaTesieM, a He
KeM-HUOYab ApYruMm, NPUYEM ACHO M TOYHO — 3TO [OJSIXKHO ObITb Onpe-
penénHoe nmuyo (PERSONA CERTA). HOpuauuyeckoe nuuo He MOrno
ObITb YKa3aHO B KayecTBe HacnefHuKa.

B cthepe HacnefoBaHMSA NO 3aBeLlaHWUO MOMHOCTbIO MPUMEHWMbI KaTeropum
npaBocnoco6HocTM M peecnocobHocTU. K nepBoili OTHOCM/IOCH MpaBO JMua CoBep-
WwaThb 3aBellaHue. 3aBellaTb OblIM BNpaBe MOMHOMNPaBHbIe PUMCKMWE rpaxpaaHe, HO
OTHIOAb He pabbl. He Mornu 3aBewaTb TakXe HEKOTOPble KaTeropuy NpPecTynHUKOB
W nojsnacTHble fAeTun. CnocobHOCTb Nuua coBepllaTb 3aBeliaHUe WMeHoBanacb
aKTUBHOI crnocobHocTbio — TESTAMENTI FACTIO ACTIVA, a cnoco6HOCTb 6bITb
HasHayeHHbIM HacnegHukom — TESTAMENTI FACTIO PASSIVA.

OTCyTCTBOBa/na 3aBellaTeNlbHas [eecrnoco6HOCTb Y HecoBepLUeHHO-
NETHUX, TO eCTb Y fleTeli MOMOXe uYeTblpHAAUaTV NeT [19 Ma/lbyMKOB
M MOMOXe ABeHaauaTy neT Ans Aesouyek. OHa OTCYTCTBOBafa y ymaau-
WEHHBIX, Y WL, O6bABNEHHbLIX PACTOUUTENAMU W Y fUL, KOTOPbIE
HW YCTHO, HW MUCbMEHHO HE MOF/IM W3MI0XMUThL CBOK BOJIIO, Hampumep,
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rNyXOHeMbIX. HacnefgHMKOM MO0 6biTb Ha3HaYeHO OAHO WU HECKO/b-
KO nuy,. 3asellatenb Gbln BNpase OonpeaenvTb SO0 KaXKAOIO HacnefHu-
Ka. Ecnu OH He onpegensn AOAM HacnefHWKOB SIBHbIM 06pa3oM, TO Ha-
cnefloBan B paBHbIX fonax. [lpakTuKoBanacb M Cy6ocTUTyumsa —
HasHayeHWe 3BEHTYa/IbHOFO WM YC/IOBHOFO HacnefHuka (KOToporo
MOXHO Ha3BaTb BTOPbIM HacfeAHWKOM) Ha TOT C/y4aid, ecim MLo, Ha-
3HaYeHHOe HacnefHWKOM, MoYeMy-1mbo He chenaeTcs TakoBbiM. VHorga
HasHayeHue HacnefHVWKa COMPOBOXAAN0Ch BO3MOXEHWEM Ha NOCMeAHEro
(MODUS) BbINOMHEHNSA KaKNX-NN6GO AEACTBWIA, NCNONb30BaHWE MMYLLE-
CTBa MO OMpefenéHHOMY HasHayeHuto. Ecnmu HacnegHuK, nonyuuBLINiA
MMYLLLECTBO MO/ YCMIOBUEM, He BbIMO/HAN BO3/IOXKEHHbIE HA HEFO 00S13aH-
HOCTW, K HEMY B aflMUHWCTPAaTUBHOM MOPIAAKE MOFAN BObiTb MPUMEHEHBI
Mepbl MOHYXAeHus. Cnyyanocb, 4TO cam 3aBellaTeflb YHUUTOXaa 3aBe-
WaHne, 0 4ém genan opManbHOe 3afBleHWE Nepej CyAoM WAM nepeg
Tpems cBugeTensaMu. 3aBellaTenb MOr COCTaBMTb HOBOE 3aBellaHue. B
HEKOTOpbIX CNyyasx 3aBellaHWe MOra0 ObiTb MPU3HAHO HefencTBUTENb-
HbIM WK cTaTb TaKOBbIM BMOCNeACTBUW. Hampumep, ecim oTCyTCTBOBana
3aBellaTenbHas MpaBOCMOCOBGHOCTL M [eecnoco6HOCTb, ecnu He 6blin
cob6/toAeHbl He0bXoAMMble (hopManbHOCTW. Topoit, faxe MPUHATOE Ha-
CNeACTBO MOrN0 ObiTb OTHATO Yy HacneAHWKa KakK Yy HeAOoCTOMHOro
(INDIGNUS). OTHATOE MMYLLECTBO MM MEPEXOAno K ApYruM Hacnem-
HWKaMm, Unn B KasHy. MoBofbl AN 00bABAEHMS HacnefHWKa Hef0CTOW-
HbIM: YMepLLB/EHNe Hac/efodaTensi, YHUYTOXEHMEe COCTaBNEHHOTO UM
3aBellaHnsl, YMbILWIEHHOE BOCMPENsTCTBOBaHWE COCTaBUThL 3aBellaHue U
ApYrie NPecTynieHns NPOTWB HacnefoaaTens.

O6paTMcs K HacnefoBaHuio no 3akoHy (SUCCESSIO LEGITI-
MA). VicTopuyecku HacnefoBaHue No 3aKOHY BO3HUK/IO paHblUe Hacne-
[,0BaHWA Mo 3aBeLlaHunio. 3TO 03HaYano, YTo nepBoHayasbHO UMYLLECTBO
B C/lyyae CMepTW rnaBbl CEMbM NEPexoaunsio K ero poACcTBeHHMKaM Mnomu-
MO BOJIN TN1aBbl, B CUNY CNOXMBLUErocs 06blyas, aBToMaTuyecku. [o no-
pbl 0 BPEMEHW Hac/ef0BaHKe MO 3aKOHY ABMAMIOCL HOPManbHbIM NOPAA-
KOM, a HacnefoBaHWe MO 3aBeLaHuIo NULb OTK/NOHEHWEM OT 06blYHOro
nopagka. myLecTso HacnefoBasoCb TO/MIbKO arHatamu, TO ecTb nuua-
MKW, 06beANHEHHBIMM 06LLEA CemMelHOW BNacTblo oMoBnaabiku. Cornac-
HO 3akoHy XII Tabnuy, ecim KTo-HWOYAb, Y KOro HeT MOABMACTHbIX eMy
NNL, YMPET, He OCTaBMB PacrnopsXeHWs O HacnefHWKe, TO NYCTb €ro Xo-
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39/iCTBO BO3bMET cebe ero 6avkaiilumin arHat. Ecim y ymepuiero Het ar-
HaToB, MyCTb OCTaBLUEECS MOC/e HEFO X03A/CTBO BO3bMYT COPOAMYM.

WTakK, 3fecb ycTaHaBAMBAKOTCA TPU paspafa WaM Knacca HacnefjHUKoOB. Bo-
nepsbix, SUl HEREDES, T0 eCTb CBOM HacnefHWKWN, Teé KTO K MOMEHTY CMepTU Ha-
cnefofatens HaxoAWAWCb MOJ ero BNacTbl (KeHa, AeTW, BHYKW OT paHee yMepLuunX
CbIHOBEW, YCbIHOBNEHHbIE). VIMyLlecTBO genunocb nokoneHHo (IN STIRPES). Ecnm k
HacneAcTBY NPW3bIBaUCL N1LA pasHbIX CTENeHel POACTBa, HanpuMmep, ecii BMECTO
yMepLUero cbiHa, 3acTynanau [jBOe BHYKOB, TO OHW WUMeNW Ty 4acTb, KOTOPYI Mony-
unn 6bl MX oTel, Byfb OH B XMBbIX. JINLa OfHOWM CTeNeHW POACTBa AeNNIN UMYLLECT-
80 nopoBHy (IN CAPITA). Bo-BTopbiXx, AGNATUS PROXIMUS — 6anxaiwunin ar-
HaT, Noj KOTOPbIMW HaAo MOHMMAaTb Mpexfe Bcero 6pata ymepuuero. MNpu Hanuuue
HECKO/IbKMX arHaToB OAWHaKOBON 6/1M30CTW, OHW AeNNIN UMYLLECTBO MOPOBHY. B-
TpeTbux, GENTILES — poanuun, uneHbl pofa, K KOTOPOMY NpUHaALfexan Hacneno-
faTenb, OHW MpPU3bIBANNCL K HaCNeACcTBY NUlb NpW OTCYTCTBUM ‘‘cBOMX™ U 61n-
Xanlwmx arHaTos.

B npeTtopckuii nepuog passuTua npasa B 06acTU HacnefoBaHWsA No
3aKOHY MPOUCXOAAT CYLLECTBEHHbIE MepemMeHbl: arHaTCKoe POJACTBO Bbl-
TecHseTca KorHatckum pogctsom. COGNATI — poauymn no Kposwu, TO
ecTb /iMla, CBA3aHHbIE OBLLHOCTLIO NPOUCXOXAEHUA. VIMEHHO KOrHatu-
4eCKOe POACTBO CTAHOBMUTCA OCHOBOM HacMefCTBEHHOrO Npasa.

Bnn3ocTb KOrHaTCKOro poAcTBa M3Mepsfiacb, KakK paHee roBOpwUioCb, CTeneHs-
MW 1 MHUAMUW. TIpeTOpPCKUIA 34UKT ycTaHaBAMBasa YeTblpe paspsiga HacnedHWUKOB.
MepBbli — UNDE LIBERI (UNDE — "oTKyga', TepMUH MpeTOPCKOro 3auKrTa) —
BCe fieTW YMepLUero n nnua, npupaBHMUBaBLUMECA K AeTAM. 3HA4YUT, NPU3bIBaOTCA K
HacneficTBY AeTW W BHYKW, He3aBMCUMO OT TOro, 6bIIM OHW MNOABAACTHbI UMM HET.
BTopoii — UNDE LEGITIMI — HacnegHuMKu no cTapomy LuMBWAbHOMY npasy (SUI,
AGNATI, GENTILES) — npu oTcyTcTBUM NUL, NpUHAaANeXaBLWNX K NepBoMy pas-
psgy. Tpetuit — UNDE COGNATI — KpOBHble POACTBEHHWUKW Hacnepojatens
BM/IOTb A0 LUECTONM cTeneHn pogcTea. YeTBépThli — UNDE VIR ET UXOR — nepe-
XUBLLUMIA cynpyr (My>X MOC/e XXeHbl UM XeHa nocne MyXa) — npu oTCYTCTBUM pof-
CTBEHHMKOB MNepBbIX TPEX paspsAfoB. HacnefosaHWe Mo 3aKOHY MOT/I0 HACTYNUTbL He
TO/IbKO B TOM C/lyyae, eciv yMepLUMii He oCTaBW/ 3aBeLLaHUsi, HO U B HEKOTOPbIX
APYTUX Cyyasx: eciin HacnefHWK, HasHayeHHbIVi B 3aBelaHuu, yMep paHblue 3aBe-
LiaTenss N ecnn HacnefHMK 0TKasasicsa' oT NMPUHATUSA Hac/leAcTBa.

KOcTuHMaH cBovMmn HoBennammu [Nell8 (543 r.), Nel127 (548 r.)] yn-
POCTUN CUCTEMY HAcNefloBaHWs MO 3aKoHy. K HacnefcTBy CTanu npu3sbl-
BaTbCA UCKMOUUTENBHO KOrHaTbl. Mpuuém 6e3 pasnuuma nona. Pasnuya-
nuce DESCENDENTES — Hucxogawme ymepluero (CbiHOBbS, Ao4vepy,
BHYKM OT paHee YMepLIMX CbIHOBe W fodvepeit). B gaHHOM cnyyae Ha-
cnepctso fgenutea IN STIRPES (nokoneHHo). ASCENDENTES — Boc-
X0AslWMe poaHble MOKOWHOrO — oTel, MaTb, Aed, 6abka. HenonHopog-
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Hble GpaTbsl U CECTPbI MOKOMNHOIrO U UX AeTW. 3aTeM oCTa/lbHble 6OKOBbIE
POACTBEHHUKM MO MOpsAaKy 6AM30CTU cTemneHeid 6e30 BCAKUX OrpaHuye-
Huin — AD INFINITUM, nuwb 661 MOXHO 6bi10 f0Ka3aTb poACcTBO. Ha-
KOHeLll, nepexxuswuii cynpyr. Ho 6efHas BLoOBa, Y KOTOPOi He ObINO HU-
4yero, B TOM u4ucfe NpPUAAHOro, Morfia MnojsyyuTb HapaBHe CO BCeMu
HacnefHVKamy He 60fiee OfHON YeTBEPTOI YacTV HacneACcTBa.

Ecnn He 0Ka3blBanoCb HWUKOTO M3 POACTBEHHWKOB WM Cynpyra Ha-
cnefojartend, TO MMYLLECTBO CYMTaNoChb BbIMOPOYHbIM — BONUM
VACANS. B gpeBHeilllee BpeMsi Takoe MMYLLECTBO Kak 6ecxo3siiHoe
MO 3aXBaTUTb BCAKWIA, TO €CTb NPMOGPECTU ero Ha NpaBax HacnegHUKa B
co6CTBEHHOCTb, [lo3gHee, B nepuoj npuHuMniaTa, 6bl10 YCTaHOB/EHO,
YTO BbIMOPOYHOE UMYLLECTBO MPUHAZNIEXUT (UCKy. B page cnyyaes Ta-
KUM MpaBoMm cTann 061afath LEPKOBb U MOHACTbIPU.

MoMUMO YHMBepCa/IbHOrO MPeemMcTBa MO CAyYal CMepTu, CyLiecT-
BOBA/O eLE U TaK Ha3blBaeMOe CUHIYNSpHOe NMPeemMCcTBO B BUAE /leraTtos
N ULENKOMUCCOB. 3TO 03HAYaeT, YTO B 3aBeLLaHWM MOF/M COAepXaTbCs
0TKa3bl, TO €CTb OfHOCTOPOHHME PAcMOpsHKEHNS O Bblgaye HACAeAHUKOM
M3BECTHbIX CYMM W/ BeLLeid OnpeaenéHHbIM Man TpeTbuM nuuaM. Mor-
N0 MOCNeA0BaTh U PacropsKeHVe 0 TOM, YTO HaclefHWUK AO/MKeH BbINos-
HWTb ONpeAenéHHble AeNCTBMA B MOMb3Y TPETbMX NnL. Tak v BO3HMKAO
CUHTYNApHOE MPEemMCTBO, TO €CTb MPEEeMCTBO B OTAENbHbIX NpaBax Ha-
cnefogatens 6e3 BO3/IOXKEHWS Ha MPeEeMHMKA Kakux-nnbo 0613aHHOCTEN.
Ho oTKa3 6bl1 BO3MOXEH /IMLLb B Cy4ae NOKPbITUA WAW yNaaTbl Hacnes-
CTBEHHbIX JOArOB. MTaK, 0TKa3 ecTb OLHOCTOPOHHEE pacrnopsikeHue Ha
CMyyail cMepTu, KOTOpPOe NpefoCTaBAseT TPEeTbeMY MUY MPaBO Ha MMy-
LLLeCTBEHHYO BbIFOA4Y Ha CYET HacneACTBEHHOW Macchl. OTKa3 BO3SMOXKEH,
eC/M aKTMB HacnefACTBa NpeBbiaeT ero naccus. OTKa3 BOSMOXEH TONbKO
no Bose Hacnegopgatens. Npu oTkase MMeKOTCA Tpu Cy6bekTa: Hacnego-
AaTenb, MoayyaTenb 0TKasa (neratapuil) n 06g3aHHOE NMLO. 3HAYWT, ANs
NeraToB Kak fpeBHeiLleli OpMbl 0TKasa XapakTepHO AWLO, B MOMb3y
KOTOPOro yctaHaBnmBancs nerat. icnmofnHeHue nerata BO3faranoch Ha
Ha3Ha4yeHHOro B 3aBellaHWM HacnefHwka. [pyroii hopmoii oTkKas3a 6bin
tdmgevkommucc (FIDEICOMISSA), BO3HMKILWIA B nepuog umnepun. B psa-’
Je Cny4yaeB Hacnefojatefb, Hepegko B Camblii MOMEHT cMepTu, o6pa-
Wancs K HacnefHUKy ¢ HehopMasibHbIA CMOBECHOM WM MUCbMEHHOM
npocb60ii BblgaTb UTO-NMO0 KOMY-MBO WK CAenaTb YTO-MBO B MONb3Y
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TpeTbero nuua. BHavane Takve NpocbObl He MMeNU OPUANYECKON CUMbI.
Hacnepopfatenb o6pawianca Tonbko K FIDES, To eCTb K Y4eCTW MU coBec-
TN HacnegHuka. Co BpemeHu ABrycTa MU0, KOTOPOMY 4TO-M60 6bino
oTkaszaHo B opme FIDEICOMISSA, nonyynno WUCKOBYH 3awiuty. ®u-
Jevikommce yctaHasnmsanca npu nomowwm koguumnna (CODICILLI), To
ecTb MUCbMa Ha UMs HacnefHWKa. PUAEUKOMUCC MOT ObITb BO3/IOXEH U
Ha HacnefHuKa no 3akoHy. OH MOr 6bITb YCTaHOB/IEH U PaHbLLe U MOKE
3aBellaHns, B KauyecTse MPUIOKEHUSA K HeMy. Ecnn B OfHOCTOPOHHEM
pacrnopsXeHun Hacnefofatens He 6bl10 HacNefHWKa, TO eCTb OH He 6blnl
Has3HayeH, a CofepXKanca TOMbKO 3aBellaTeibHblli 0TKa3, TO FOBOPWAM O
CODICILLI, KoTopblii MOXeT AOMOMHATL 3aBeLlaHNe, SABAATLCS 0bpalle-
HWeM K HacnefHukaMm no 3akoHy. Koauuunn — ecTb npunucka, fo6as-
NleHne K 3asellaHuto. B HEM Hacnegogatens M3BeLlaeT HacnefHUKa o
TOM, KakK OH WUCTONKOBbLIBAET W AOMNOJMHAET 3aBellaHne. HoO OTMEHUTL 3a-
BellaHne KOAWULMANOM Hacnefofartesis He Mor.

B npeTtopckom npaBe, TO ecTb B Nepuof NO3AHeiR pecnybavmkn u
npvHUMnaTa, 3aBelatefibHas cBo6OAa OrpaHMuYMBanacb B NoMb3y omnpe-
AeNE8HHOro Kpyra 6nvxailimx poACTBEHHMKOB. 3aBellaTeNibHasa cBobofa
coyeTanacb C MHTepecamn HacnefHWKOB MO 3aKOHY, KOTOpble MMenn on-
pefenéHHble MpaBa Ha MMYLLECTBO Hacnegogartens. Peub uagt o Tak Ha-
3bIBaEMOM HE06X04MMOM HacnefoBaHuW. HacnegopaTens He Mor pacno-
psXKaTbCcA OnpefenéHHON foneli MMyLLECTBA W HE MOT HU OTMEHUTb 3Ty
[O/0 CBOMM 3aBeLLlaHVeM, HW YMeHblUUTb e€. JTa LoNA WMMeeT BBUAY
npexpe BCEro WHTepechl AeTeli Hacnegogatens. MocneaHwin 06sa3aH 6bia
OCTaBUTb CBOMM 3aKOHHbIM HacneAHUKaM He MeHblle OAHOI 4eTBEPTOM
yacTu TOW JOnW, KOTOPYH OHWM 6bl Moayumnaun, ecnu 6bl Hacnefogatenb
ymep 6e3 3aBewaHus. Ecav, Hanpumep, MMYLLECTBO OTLa OLEHMBAOCh
B CTO ThICAY accoB, a OH yMep 6e3 3aBellaHWs, TO NpU HaIMuUKU ABYX
CbIHOBEN, KaXAbli M3 HUX MNOAyYUn Obl MO MNATbAECAT ThICAY acCOB.
Mpn HanuMuum >Ke 3aBelaHus, CbIHOBbS MOMlyYaldT He MeHee OfHON
4eTBEPTON YacTu TO JOoNW, KOTOpas nonaranacb 6bl UM NPU OTCYTCTBUU
3aBelaHmna. 3HauuT, CbIHOBbA MOAy4YaT MO fABeHajuaTb ThiCAY NATLCOT
accoB (4eTBépTas uacTb WMYLLECTBa, OLEHMBaemas B [BaguaTb NATb
ThicAY accoB). WTak, Hacnepopatens 06s3aH Obin 06ecnevynTb CBOUX
JeTeil, N NMWb 3aTeM MOr PacrnopsaguTbCs OCTaBLIMMCA UMYLLECTBOM
Mo CBOEMY YCMOTpPeHuto. Pasnuuanoch opmanbHoe Heo6xoanmoe
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HacnefoBaHWe, M — Hac/efoBaHWe MaTepuasibHoe. B nepsom cnydae
3aBelyaTens, y Kotoporo 6biiv SUI HEREDES fofmkeH WM Ha3HauuTb
nocneaHMX HacnefHUKaMu WM onpefengdHHO NWLWWTbL WX HacneacTBa.
Bo BTOpOM — 060/AEHHbIE B 3aBeLLaHWU HacnegHWkn (MpsmMble BOCXO-
JAWne U HUCXOAsLWME 6paTbd U CECTPbI) MOMM BUMHWUTL UCK O Hacnep-
ctBe HEREDITAS PETITIO. Takum HacnefHuKam nonaranacb Hernpe-
MeHHas gona (PETITIO DELICTA, PORTIO DELICTA). B uHTepecax
KPeAuTOPOB U HAcNefHWUKOB YCTaHOBU/IOCh MPaBW0, YTO HACNefHUK, Ha-
3HaYeHHbI B 3aBellaHuu, MOr Tpe6oBaTb, UTOObI OfHa 4eTBEPTasA 4acTb
HacneiCTBEHHOM MacCbl OcTanacb CBOOOAHON OT OTKa30B — TaK Hasbl-
Baemaa ®Panbuunavesa yetseptb (QUARTA FALCIDIA). 3T1a He o6pe-
MeHEHHas fleraToM 4acTb HacnefcTea 6bina BeefeHa B 40 rogy H. 3.
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126; x craposy
nenokeno, 185,
ceoSoanoro & gnGckoc
cocTroanme, 18
HOIMEWIEHWE, BCEFD
WhTepeca, |74, pacxonos,
177, ybmrxa, 96, 173, 182;
NeHCTBRTENbHOR
CTOMMOCTH Bewn, 161

HE: W, no:
38K0HON, 124, No npasy
Hapoaos, 120; ¢ mywnek
rracTaio, 122, 125

B

BepORTEHBIC KOHTRAKTE,
165

peputens, 151
neconepanrens, 190
ek, 129, 131, 135, 140,
142, 150, 184, NEC
MANCIP], 130;
becrenecHne, 132;
BGoxecTBERHONC NPaba,
131; sHeoBopoThne, 131;
raasHbe, 131, aoHnMbie,
130; nensinme, 130; 3aka3
Ha ITpoaaxky, 180;
KHAYRHIYRNBHO
onpeacnénnvic, 170;
Manuunupyemue, 130; ne
MeHUHNHpYeMete, 130; ne
noTpebngemue, 131
Neampwapmute, 130;
wenenwnue, 130;

yimy A snroam, 161

BOIHArpaXACHHE, 143, 175,
176, 150

HHE: Ha

r

rokopap, 177
rpakIaHcTBO, 124

napekue, 126;
npeecnocobuocTe, 104, 190
ACACTEKTEIBHOCTE CACAKH,
139

nekyphotn, 80

meawxtwl, 181, 185;

ngﬁnmuue, 182; wacTame,
182

nmerk, 105, 118, 186, 190,
192, 193; natpona, 113
Mnrectw, 15, 26, 33, 36,
64, 63, 85. 86, 131, 145,
155. 156, 160, 161. 176,
186

nobpeie wpanss, 153, 162
AoBepeHKoe nHuo, |90
noromop, 17, 121, 152, 153,
157, 158, 176, nobpon
copecTy, 172; 1akina, 167,
168; mewwa, 27, 173, 179,

180; mom4anuaoe cornacue,

179; mopckoR nepeposky,
177, vanwa, 164, 175 177,
oanoacToponuni, 153, 169,
ouenovrui, 180, nog
BRUAMHEM HACTHIN, 184;
npeaweeTaeHbnxa, 176;

obmax, 185

BORH, 69

aojtcko, 189
ﬁi]unomnymcmm‘ 51,

pona, 14, 102, 111, 140,
155,179, 18S, 188, 189.
190; mnanets, 143; .
BMPRKCHHE BO BHE, XECT,
163; momuanne, 163;
nucbMo, 163; enoso, 161
3apematens, 188, 190;
TIMNA, BHIPANEHHAN b
AchicTanmx, 163
rcanuHiH, 51, 104
sTopOA Hacaeauux, 191

BMAAYA; TONOROH
norepnemueNy, 182

n;exp;menue 14 CMEpTRED
wxonTparesta, 178,
TapapHwecTna, 178;
GHIHHECKAN ROTMOXKOCTE
HCnonHewsin, 162
Noroxewk, 149, 150, 151,
153, 156, 159, 160, 162,
164, 165, 166, 168, 169,
170, 171, 173, 185
Aaomornaanika, 118

DOTONKEHAC IABCIRAMR,
194

£CTECTREKHOC (TpaRo, (42,
152

xeHa, 125, 126, 192

196

3
Jascwanne, 51, 109, 110,
112, 123, 125, 128, 188,
199, 191, 192, 193; a
HapOaHOM COOPaHHN, |89;
B CeMeftHOM Kpyry, 189,
IAHECEHHEM PECTIOPAXCHHA
IBBCLUATENN B NPOTOKON
<yaa, 190; nepen cTpoSn
noiicka, 189, nocpencroon
Mean 1 pecos, 190; yeped
o8paa mawuHnauxn, (89

sapnaaetue, 132
Janavok, 121, 160

3adm, 22, 79, 153, 154, 157,
167, 168, 169, 170

3axon, 29, 30, 46,99, tI1,
124, 154, 181; Aerycra,
126; Akewmnz, 23, 84, 181,
184; Anrokndnana, 116;
Teryuna, 169, Tres
Marsua, 107, Kapaxaner,
120; Kokcrauruna, 111;
Qaxnma, 39, Tanmr v
Tomcx, 124; [evenun, 23;
Tlerponus, 110, Cynam, BS;
Dansumana, 24; Oypua,
23; Fnux Cerunn, L11;
Konus, 100

sanor, 98, 160, 167, 171,
172; senmn, 172

JAILNTA; CCPAHTYTS;
meTHTOpRAR, 148,
nocceccapran, 148

M, 139, 141, 142, 8
Hranun, 130, 136

U
Haytueetpo, 108, 109, 116,
118, 123,125, 143, 185,
190, 191, 192, 193, 194;
BumMopottoe, 193,
obrenkHeHke, 178;
onexyma, 129; orun, 120;
oruyxacuue, 185; noa
yenosrem, 191; cemefiroe,
189; ynepimero aMus, 187

MHocTpaHuet, 106

Ko, 15170 L 8
HHTenuHa, 97, 102
HuTepauxTH, 134

sHTepec, 161; Gusocts ¢
pelubio, 161



OCHOBMN PHMCKOIO BPARA

HCKH! K3 NPABONApYIUCH Wi,
181; HoK3aneHMe, 185,
PHxTHBHEE, 136

HCTIONHEHKE . AOCPIUHOE,
158; nerata, 193;
obsxarenacTea, 158, 161;

neren, 96, 97, 101, 102,
103

K
xebana, 107, 122, 128

xa3ua, 76, 77, 79, 82, 116,
136, 191

XAK ObI TAFepHBIA NEKYTHA,
123

wsazwaenmiT, 136
ey, 113
KOrHATHWECKOE POACTICO,
192

KomMpHKaLLAN:
KOcTHHHaHa, 36
koamrusnn, 194

xononar, 113
XOHanKIEH, 94
XONKMOOCHTHYIE ACHCTIHA,
163

KonkyGunar, 124
Koncunun, 51
Koucrautnzonons, 57
KOHCTHTYLHS
AHTOHHHHAHA, 83
KOHTPAKTH: BeammznnzC,
179, mcrynncHue »
WPHAHNCCKYIO Cray, |RO;
peplanshme, 165,

aeycroponkue, 180;
knaccHnsars, 165,
KOHCENCYanbHue, 172, 178,
NHTTEpankHBle, 166;
NHCbNEHHSIE, 166;
peanshbic, 167

XOHTpONS, 129

xpaxa, 84, 181, 182; npu
noxape, 183

xpeauTop, 149, 151, 153,
180, 164,167,173

KypHans, 80

J
naruum, 105, 106
NKTTEPANLHMC KOHTPAKTH,
166

NHUR; 3AMEHB B ICTOROPS,
164; nogpnacTHme, 185
NHUEHHE, HACAEACTRY, 195,
OTUOBCKOA pracTy, 128,
CWHA HACneacTea, 128

M
MarucTparypa, 39
MRA0NETHHE, 129
maNuMnauus, 35, 119, 137,
139, 144, 147, 148
MHHMBR: CynebRbIf

npouccc, 140; cynebumii
cnop, 112, 136

H

Hacneaopanne, 187, 8
papabix aonsx, 194;
Heobxoanmoe,
MmaTepHansHoe, 195,
PopuansHoe, 195, no
JOIOCTHHHAHOBCKONY
33KOHCORTENLCTY, 187, no
3aecuanyro, 188, 190, 191;
TIO JAXOHOAATENBCTBY
Kcruana, 188; no
3axony, 188, 19]; no
TIPeTOPCKOMY daMxTy, 187
HE MMEOWHE oeTeh, 125
HcBpexHocTs, 160, 18]

HEBNAILIOWHA
tofe racHunK, 95

HEADGPOCORCCTHOCTS:!
HeTwa, 166; kpeantopa, 166

HEHOPMAIBHAR NOKTANA.
171

HEOTHTHOCTS, 160

HEOCTOPOMHOCTD, 182, 184,
186, nérxas, 181

obpaTHan: nokynxa, 175;
npoaaka, 175

obpaTHoe Tpebasanne, 173
obpautenne x

HECACAHHKENM, 194

obpyucuue, 121
oDNIaTEAK THY, 16, 157;
anbICpHaTHRKbLE, 150,
BBYXCTOpOKHKE, 172,
menumere, 150; Jonepbre,
150; 43 npasoHapyLIeHHA,
1BL; #Cnonnenke, 157; xak
614 HI NpaBOHAPYICHRIE,
1B6; xnacchupmxaum, 165;
xoppeanshne, 150;
NHITEHHEIE HCROBOR
3awnTel, |52, KaCTEAHHKOR
nprannkrem. 182,
wenenmmme, 150;
colcTBeHHKKa CTywawero
y4acTia, 146, connaoapwie,
150, pacynsratusnsie, 150

OTPAHINEHHE. MEPCHECCHHA
obnrarenpcrea, 163, npasa,
121; npamocnocobracTH,
105, 116

DTBETCTBCHMOCTh!
acwexkas, 136; 33; ecAKyI0
onny, 175; 38 BOINOKKOCTE
NpHUKHcHHA ywepba, 186;
38 8tOpowrcHoC HAK
swunntoe, 186; 32

HeJOC TATHAH NPOASHIOR
sewm 174 3a
HEHZANSKaLueE

HENC

KOMTpaxkTw, 179
HENONHOPOANME Sparha,
192

HEROCPENTTBERHAN
6am30cTH YORTXOR ©
acuisw, 161

HENPABOMEPHOE
NOALIOBABME YO
pewbio, 182

HENPENCHHAR D0, 195
REMPEOAOAHMAN CHna, 161
HEpacTOPTHYThH Bpax, 120
HECCHHE! CTPAXa 38
CAY$BAHYIC Tibens,
YXYMDEHHE BemH, 1 74
weycrolixa, 160
HwicAnan sewb, 141
HoraumMa, 162, 164
HOBLIH Bpax, 126

O
obwkpa, 181
obman, 155, 162, 184

TICCTARNCHHOC W
nospetticnoe, 186; 72
COXPARKOL Tt Bcuit, 171
npoRabua 3a JEHKUka, 173
TIPOCPORHBILENC NOMOKHHKA,
161; cynbH 1a HebpexHoe
HCMONKeHSIE OONIAHHOCTEMN,
186; xoaxen; rocTHMuLL,
187, kopadnei, 187,
nocrannwx asopos, 187
oTvywackue, |34, 139,
140; vetwe, 139; sewm,
144; mnanennn, 125;
HAMATOK BewM 10
HCYeHelnn cpoka, 176

nakr, 153
nekynmHix, 109
nexncus, (49

MEPEHOC: 10/ra Ha
APYrora NOIKHHKE, 163;
npana cofcTBerHOCTH, 94
nosepexymi, 177,
OTBETCTBEHHOCTD 32

197

BBIGOP MOMOILIHAKOR,
178, OTBETCTBEHROCTD 32
HEHALIE KAILEE
HCNOTHERHE NOTOBOPA,
178

00BOPOT KYMIH-~
nponaxu, |75
noasnacTkue, 189, (91
nonpaa, 175,176, 177
noncynuocte, 104, 157;
no MecTonpeOEIBaHHIO,
104; no
npoHcxokaeruio, {04
noknaxa, 167, 170;
HeoSmyKag, 171,
secyactHas, 171

TI0MB3a: TPETHEFO NHLA,
194

monsigBanue, 24, 132,
135,136, 147, 149, 155,
170, 171; B nasneueHne
nnonow, 136
nonesutenscTso, |28,
129
NOPOKH cornacua, 161
NOPYSHTENLCTBO, |60
npaea: nuu, 128; ra
yyxHe sewH, 145, 148,
nacneounka, 193,
CeNbCKUX HMeRME, 130
aBo: BCTynate 8 Gpax,
120; ronoe, 138;
ApeaHepecnyGaHKanckoe,
154; ectectacHHoe, 131,
141 XHIHH H CMEpTH,
119, 3apewats, 190,
#etua, 140; KARPHTGB,
98, 102, 122, 139;
konneru; [US
INTERCESSIONIS, 40;
MYXa HCTPeSoRaTE WeRy,
122; na sems, 135, 151;
Hapoaos, 34, 106,
ApeRHefero nepHoaa,
187, nonuoe, 137,
cobersensocti, 16, 95,
123, 132, 133, 134, 135,
142, 144, 148, 149;
¢nocabHOCTR K NEpEaaUE,
139; cnocober
NPHOGPETEHNS, MO
nororopy, 138;
Tpebosanna, 151, 173;
nepenaya, 164;
nepeycTynka, 164;
npaMas ycrynka, 164;
Tpe6oBaTE AeHCTBHE,
151; uupnnsHoe, {41,
181



QCHOBS PHMCKOTD IIPABA

ngnocnoco&nocn, 104,
105, 107,116, 136
TPeSMCTBO:
CHHIYaApHoe, 193
nipekapHuit, 134, 171
wloncanwe, 120,
123,124,127
npetop, 24, 39,43 72,
93,99, 100,102,112,
125, 134, 140, 158,
neperpHHos, 136

npedexr, 103
apunuenc, 29, 50, 52
npHHIHN: 206poro B
CTIPABCANHBOrO, 97;
PA3AENBHOCTH
HMYIICCTBA CYTIPYTOB,
125

NPOBHBUMH, 29, 54, 58,
61,72,76,79, 106, 114
apoaaxa: Syayweh
seiun, 173; B padereo,
128; HorOpOAXAERHOT D,
128; uyxok setun, 130;
WAHCOB HA NONYMEHHE
eewy, 173
NPON3IBOICTED. NIgPEn
cyaveii, 93; y npetopa, 99
NpOKy/AHaHuR, 27, 143
[POCPO4Ka: A yIULaTe
TIOXYNHOA HEHR2, 155,
Bopa, 159, aonkhuxa,
158; Bea nanoMunanus,
159; nenonnenns, 158

nyGnuynoe: npaeo, 6

|
pabw, 107, 108, 109, 110,
111, 130, 161, 186, 190
paoa, 125,126

paspaasy, 192;
HacneaMukos, {92
peanbHbie: KONTPaXTHI,
167, 179, cepaurytii, 146

poacTeenHuxy, 124, 125,
192, Gokosne, 193

POCTOBRUMMECTRO, 167

cabunmanny, 27, 143

cenzerenn, 73, 122, 126,
139, 190

coenka, 27, 35,129, 139,
148, 163, 167;
abcTpaxyan, 164, 166,
ABYCTOPOHRKAA, 163, He
cocTosswanca, 155;
oaHoCTopoHHas, 188,
pennruo3nan dopma, 166
cexnectp, 171

ceHar, 39,42, 50, 52, 53,
58,71, 76,78

CENATYCXOECYRBT, 31

cepauTYTH, 123, 130,
145, 148, 147

cecrepunii, 186, 187
€HAA: 3aKoHa, 185, 186
CHHIYNSpHOE TIPEeMCTBO,
193

cayxawnwe, 187

cayyad, 140, 161, 19),
193; Henpeononuman
cuna, 161; npoctofi, 161;
cmepTh, 188

CMepTHAA ka3Hb, |10

cobcreennoct, 35, 95,
105, 132, )35, 136. 137,
138, 139, 140, 141, 142,
143, 145, 146, 150, 152,
168, 170, 171, 172, 187,
189, 193; Sonutapnan,
137, 149, rocyaapcTea,
132; xeupurckas, 136,
137, xpeantopa, 171; na
aew, 139; #a 3emnio;
ofwas; painen, 148;
obwecTesennan, 140,
NEPROTO IARNANEBLETO,
141; neperpunos, 136;
npeTopekas, 35, 137;
TpoRPHEUHANEHAS, 136,
PHMCKOTO Hapoaa, 136;
UMBHALHAR, 3$; yacTHaA,
138; wacTumx auy, 132
cornacne, 127, 155,
Aomouanuen, 120, .
XpeauTtopa, 164, xa
woBaunio, 164;
nonewnresa, 129,
cynpyros, 120
corfiawenue, 29, 127,
153, 155, 157, 172; BONI
MORES, 162; nuwennoe
WCKOBOH jaMTH, 153; 0
HENPEALABNEHHA

Tpebosanus, 158, 0
qapeamere W ueHe, 172; o
COACPKAHHH JOrOBOpa,
162; non so3asHictanem;
obmana, 162; ourndxu,
163; crpaxa, 163,
NOopPOAKIAOLICE
obriatenscTeo, 167
cnpaseannsocTs, 14, 97
cpeacTaa; obecneverHa
obx3zarenscrea, 160
CPOX. B HHTCpECaX
wpensTopa, 158; ¢
HHTepecax 00eHX CTOPOH,
158; HCKOBOM RaBHOCTH,
145

cepoa, 167, 169, 170
CeBiKa’ Ha ocTpona, 124
cIroynauua, 155, 166
cyGeTHYYLMA, 191
<SybvexTes, 193

<yn, 71

cynepdnuni, 148
cynpyrn, 124, 126, 127

Tanwon, 84

Toeap, 172
Toeapswectso, 153, 172,
178,179

Tpaanuia, 20, 21, 44,
128, 136, 137, 140
TpHO, 59

TRXYWwHecs, 98, 99, 100,
103

b 4
y3akoHeHue, 127
yaypnausa, 140
y3yc, 122
yaydpyr, 132
yka1: [onopus v
deonocun, 165,
Hduoxnernana, 103
ymnicen, 17, 142 155,
160, 163, 170, 181, 184,
186
yHHBEPCATBHOE
npeemctea, 188
YCTHOE PacnopaxeHHe
sasewarens, 190

yesnonnenue, 51, 127

@
daKkynpTaTHBHEE
obazarenncrsa, 150

Dansunanesa YETBEPTh,
195

PHaenxomuee, 193
durmm, 102
pmnrnposanwe, 136
duck, 55

popma: cnenkn, 139, 166;
COBEDLIEHHA
obGn3atenecrea, 166,
cornawenns, 173

?opmamnoe: IAARNCHHE,
26, 191; o pacTOpKeHHH
Gpaxa, 126, neobxonnmoe
HacngaoeaHne, 1935

GOPMYNRPHERA NpOLCRT,
100

X

X0Q3A¢Ba: roCTHHML,
kopabiied, noCToATNX
aeropoe, i61

xpucTHancTBo, 126

uexent, 164

uena, 172; puxtusHan,
173

ucHaypa, 44
ueccus, 164

YHHOBHHKM, 73, 76

m
wrrpag, 84, 96, 182, 186,
187, B nonsay Herya,
186; pasmep, 183

2
SBMKuHR, 173
2anKT, 24, Kapakautsd,
83; npetopexnit, 192,
MNybnanuma, 95
xcuenuua, 97
ImdsTenInc, 149

0
KpHAnyeckan: CHNa, 194



YKASATEND

NATU

HCKUX

TEPMWHOR

A
A PATRIMONIO, 76
A RATIONIBUS, 76
AB INTESTATO, 188
ACCEPTILATIO, 162, 166
ACTIO, 94,96,99, 109, 137,
152, 155,171, 180, 184;
CONFESSORIA, 96;
CONTRARIA. 178; DE
AESTIMATO, 180; DE
EFFUSIS ET DE 1ECTI1S,
186; DE PECUUO, 109; DE
POSITIS ET SUSPENSIS,
186; DOLI, 96, 155, 184;
FIDUCTAE, 171;
HYPOTHECARIA, 172; IN
PERSONAM, 152; IN REM
PUBLICIANA, 137; LEGIS
AQUILIAE, 96;
NEGATORIA, 96;
PUBLICIANA 137;
QUANTI MINORIS, 97, 174;
REDHIBITORIA, 97, 174;
RE1 UXORIAE, 125
ACTIONES, 36, BONAE
FIDEI, 153, 154; DABO, 97;
EX DELICTO, 181; IN
PERSONAM, 94; IN REM,
94; MIXTAE, 96;
NOXALES, 25, 109. 185;
POENALES, 96;
POPULARES, 96; REI
PERSECUTORIAE, 95;
STRICTIIURIS, 97
ACTORES, 117
ACTUS, 130, 146
AD INFINITUM, 193
AD IUDICATIO, 148
ADOPTIO, 127
ADPROMISSIO, 160
ADSTRINGERE, 153
ADULTERIUM, 88
AEDILES CURULES, 25
AEQUITAS, 14, 19, 97,98
AERARIUM, 40,54,76;
POPULI ROMANI, 76
AES RUDE, 74
AFFECTIO MARITAUS,
120

AFFINITAS, 121

AGER PUBUCUS, 44,77,
136

AGNATI, 118, 192
AGNATUS PROXIMUS, 192
ALIENA: IURIS, 105
AMBITUS, 87

ANIMUS, 133; DOMINI,
143; POSSESSIONIS, 132
ANNONA, 78
APPELLATIO, 103
APPREHENSIO, 132
APUDIUDICEM, 93, 100
AQUAEDUCTUS, 130,146
ARBITRIUM, 104
ARRO, 160
ARROGATIO, 127
ASCENDENTAE, 192
AUCTORITAS, 50, 134
AUXIUA. 60

B
BONA: FIDES, 97,137,144
BONI MORES, 97,153, 162
BONORUM POSSESSIO,
187
BONUM: ET AEQUUM, 97
BYZANTION, 57

CAPITALIA, 89

CAPITIS DEMINUTIO, 105;
CAPUT, 82, 104
CASTIGATIO, 66

CASUS. 18, 160, 169
CAUSA, 133, 166

CESSIO, 164, 165

CIVES, 55,116

CODEX: IUSTINIANUS, 33;
THEODOSIANUS, 32
CODICILLI, 194
COEMPTIO, 122, 123
COERCITIO, 85
COGNATI, 119, 192
COLONUS, 113

COMINA, 48
COMMODATUM. 169
CONCUBINATUS, 124
CONFARREATIO. 122, 123
CONFESSORIA IN REM
ACTIO, 148

CONFUSIO, 148
CONSENSUS, 155
CONSILIA PLEBIS
TRIBUTA, 47
CONSISTORIUM, 55
CONSTITUTIO
ANTONINIANA, 83, 116
CONSUETUDO, 20

GONTRACTUS. 152, 153,
180

CONVENTIO, 153
CORPUS, 132, 133, 134;
IURIS CIVILIS, 36;
POSSESSIONIS, 132
CRIMINA, 85

CULPA. 18, 160, 170, 181,
182, 184; LATA, 160;
LEVIS, 160, 181, 184;
LEVISSIMA, 160, 184
CURA, 77, 129
CURATOR, 80

D
DAMNUM INIURIA
DATUM, 84, 181, 182, 184
DELEGATIO, 164
DELICTA: PRIVATA, 18,
83,84,88, 182; PUBLICA, -
18,83, 85,88,182,183
DENUNTIATIO, 103, 164
DEPOSITUM, 170, 171;
IRREGULARE, 171;
MISERABILE, 171
DETENTIO, 134
DIGNITATES: CIVILES, 55;
MILITARES, 55;
PALATINAE, 55
DOLUS, 17, 155, 160, 162,
181, 184, 187; MALUS, 155,
163, 184
DOMINIUM, 135, 136, 138
DOMINUS, 54
DOS, 125

E
EDICTA, 24, 57
EDICTUM: PERPETUUM,
25; TRALATICIUM, 24
EMANCIPATIO, 127
EMPHYTEUSIS, 148
ERROR, 163; IN NEGOTIA,
155; IN PERSONA, 155; IN
RE, 155
EVICTIO, 173
EVOCATIO, 60, 103
EXCEPTHKO DOLI, 155, 163,
166, 185
EXTRA-ORDINARIA
COGNITIO, 102

FAMILIA, 107, 118, 120
FAMOSI LIBELLI, 183
FIDEICOMISSUM, 193
FIDES, 97. 171, 194

199

FIDUCIA, 171

FISCUS, 54, 76

FORMULA FICCIA, 102
FRAUS CREDITORUM. 185
FURTUM. 84, 181, 182, 187;
POSSESSIONIS, 182; REI,
182; USUS, 182

GENTILES, 192
GEN US, 131
GRADUS, 121

H
HABITATIO, 147, 148
HEREDITAS, 187; PETMNTO,
195
HONOR, 80
HONORARIUM, 76
HYPOTHECA, 160, 172

I
IMPERIUM, 103
IN BONIS, 137
IN CAPITA, 192
IN FRAUDEM
CREDITORUM, 111
IN 1UDICIO, 93, 99, 102
IN IURE 93,99,137;
CESSIO, 136, 137, 140, 148
IN NON FACIENDO, 135
IN PATIENDO, 135
IN PROCINCTU, 189
IN STIRPES, 192
INDIGNUS. 191
INFAMIA, 121, 155, 182. 185
INGENUI, 121
INIURIA, 84. 181, 182, 183
INQUISITIO, 73, 103
INSTITUTIONES, 36
INTERPELLATIO, 158
INTERPRETATIO, 20
INTERREX, 40
ITER, 130,146
IUDEX UNUS, 93
IUDICES, 93; ORDINARII,
94

IURA, 33

IURE: GENTIUM, 140
IURIS VINCULUM, 151
IURISDICTIO, 53, 103
1US, 31, 33; ABUTENDI,
135; AELIANUM, 23;
AGENDI, 71; ANTIQUUM,



OCHUBL PHMCKOTO SIPABA

31: AUREUM, 113, CIVILE,
26, 10]. 116, 132, 152;
COMMERCII, 105, 106, 136;
CONUBI, 105, 106, 119,
120; CONUBIUM, 119.
GENTIUM, 106, 116, 136;
HONORARIUM, 24;
HONORUM, 105; IN RE
ALIENA 145;
INTERCESSIONIS, npeso
xonnern, 41, ITALICUM, 77,
137 MILITARE, 16,
NUDUM, 138:
PAPIRIANUM, 20;
POSSIDENDL, 133, 135:
PRIVATUM. 16;
PUBLICUM, 16
RECSPONDENDI, 28, 30, 33;
SUFFRAGI), 105, 106, 113;
TALIONIS, 22; UTENDI,
135 UTENDI ET
ABUTEND!, 135; VETUS,
3};9VITAE AC NECIS, 109,
I

JUSTAE NUPTIAS, 119
IUSTUM MATRIMONIUM,
1i9

LATINJ, 106
LATIND, 116

LEGES, X DUODECIM
TABULARUM, 20;
GENERALES, 19;
IMPERFECTAE, 49: MINUS
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XPOHOJNOTIrHMYECKAS TABJAHHA

Ix

Bpe
Me-
HH

QaxTh XHIKH rocygapcisa,
nySaMuNOro B wacTHOTO npana Puma

753

Ocuosanne Pums. Hauano neproaa urpeil.
Hausao apeeHelwero, ApXauSecKore NEPHOIA PHMCKON NpaBa.

Hyma lomanani {-715+672). SODALITATES, SOLIDARES, FABRI,

Tapxeunnh Fopamit 8 Pume. Koweu nepHota uape. Pedropmet Cepsng Tyaanwn (-550).

Tlepuon pecnyGanxn, Hauano panueit pecnybanxn. COLLEGIA APPARITORUM,
COLLEGIA FUNERATICIA, COLLEGIA PUBLICANORUM. ILneSeiickne TpulyHnt
(~494). ILneGen TpebysoT NHcanume 3akonnt (-462), [ocoancToo TPEX NnaTpuumen (-454),
X Tabanu {(-451). XH ratiauu (450). Yupexaensie uensypm (-444). Cronsuo.

Fanneckuit noxap (-390). Koveu apesneiiitiero, apxanyeckors NEpHoa pumcKora npa-
Ba (-367). YupexneHne Q0ICLH0CTH ropoackoro peropa (-367). PECULIUM QUASI
CASTRENSE. IlouhntHKke MoHEeTLL. CHUXEHHE MaKCHMYMa npobenTor (-347). Jakon
Fernyuns (-342). Hexanka acca. 3axon Hlereansg (-326). 3akon Osunua (-312). Yernipe
2an32 (-367), 3anper pIEMAHKNE NpoUEHTOB. Havane neprons NpeaKaaccHIecKoro
PHMCKOro NpaBs.

Koren pannels pecnybank. 3akon Akswin (-287). Cexer Janil 1ler Kar. Junapnit »
cecrepuuil (-263)':{ Vypexacnne A0aKHOCTH TIPETOPA NO IEAAM HHOCTpaKUes (-242).
Pegopmup Hapoauoroe cobp (~241+-222). ITocneauas AMKTaTypa (-216).
BTopas nyHH4eckad BONBA pHMASH ¢ KapareHanami (-218+-201). Anexcannp Cenep.
3apoenaTensnme RolHbE -~ Tlynnueckue  MaKeJORCKHE — HCTOUHRK B0LIMIOTD KO-
anvecTea pabos.

Hauano nozaucit pecnybanxn, 3apoepanue Maxenouuu pusagaami. Cafi Mapn#t
{~107). IIpogeccROHAIMHER APMNA. YTRCAHAE NErRCAKIHOHAONO NPoNccca. 3apoxaente

@opmynapuoro.
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OCHOBE PHMCKOTO MTPABA

-100

Kenen nmepnons pecnybanxn. Cynna (-82+-79). Tpuymenpar Liezapx, Kpacca w ITomnen
(-60). CopepmiencrpoBanne HANOroBok cHeTemst (-59). Ifezaps (-49+-44). 3akon DypHr,
PacnpocTpanesne pHMCKOro FPIHKIAHCTBA HA BoeX rpaxciak. Kowen neproaa npen-
KARCCHYECKOro PRMCKOTO Npapa. HAuano nepuona KAscoH1ecKare puMCcKoro npasa.
LEX IULIA DE ADULTERIIS, (-18}, OrMenia rerucakunoxuoro npouecea (-17), Ilo-
CTRHOB/TEHNE CEHATA 0 paBax YOuT0ro xoanuHa (-10), Jakon Manns u 1Tomen (-9). JTaGe-
oH. Hopaa nopMa npouenta. 3axon FOaus o 4acTHeix cyaax (-17).

MocranoBnenne Kaasana o Sonuupix padax. 3akon Fang Cenuun (4). OkTaswan As-
ryer (-27: 14). Konen noaaueki peenySanxcn. Tubepuit (14+37). @assuvlnesa yerseprs
(40). Knaenwii (41-54). Hepow (54-68). Becmachan (69-79). JInapxus. J10MHUHAN
(81+96). Moxreepakaenne Cenarom raxona o pabax yburoro xo3anna (100). Hepea (96-
98). Tpaawu (98+117): 3aK0n 0 aarepuom meKynua. YrTpara anbeprunamu [US
SUFFRAGI!. BoIHHKHOBCHNE ROHRTHA yMbicad, Hasano nepnoga npuumnars,

KoncHauA. PoCT IKOHOMB4ECKOTD IHAMEHHA MPOBREUHAILHOMN Jeman. Aapnan
(117+138), OvnpasaeHne npeGeKTAMH TPLTOPHA cyaebusix dyrRkuuii (130), 0anan
EDICTUM PERPETUUM (130). Hncruryuns Fas. HRKBHIHLROHHBIA Npouece, ANTo-
HuH Ilnii (138-161). Mapk ABpeanii: koneu JMOXH ApoceeEHHArS A6CONKTHIMA
;’1161113-;118(?3\ Kommoxn (177+192). Cenvumnit Cepep (193+211). Pacwupenne DELICTA

Koneu nepyoaa npununnars. Iaukt Kapakanaet (212). Jkcypaopannapneiil npouect,
¥Yitennan (yer. 228). Ypapsusanue scex auaob cobcrsennacTn. Anexcarnp Cepep (222-
235). Konen kN2CCHYSCKOT0 PHmckoro npasa (235). Aspeavan (270+275). Ilpasnnuy-
ANLHBIC MOHETHRIE JBOPLL. VHHYTOXEHKE PAVIHYHA MeATY NPOBHHUMANLHOR W KBH-
g;snroﬁ cofcTBeHHOCTRMM, JHoxnerran (284+305). Konexc I'peropuana (He panee

).

Havano nepnoar AOMBHATE. JHOKILTHAMN: INHKT 0 henax (301). BocToyHan wWMnepus.
Koncrantun 1 (Beauxnhi}306-337), ORIENS. Koaekc Cepmorennana. 3anper paiso-
nos. Jakon Kosctantnna (319) of yGuitcrse pafa. Iakpencmenne kypuanop. Bapeaph-
JAUHR ApMKH. YKA) 0 Brinaue NetepTupa (380).

Koneu nepHoaa nomunata. Oeonockit [1 (408+450). Hauwano noctkaaccn4ecxoro ne-
puoxs pumcxord npans. NOTITIA DIGNITATIM. ¥Ykaa ['onepuz w ®ennocus (422) o
nepeyctynke rpebosanus. Baneutunwan [I1 3akon o yaTuposansn (426). Komucena
AnTHoxa (435). Konexe ®eogocun I (439, 1 noa6ps). Mubernaprniil npowece. Kpyine-
ARe 3anaaHoll pusMckol umnepus (476). 3ap Puma rep KHMH N

Hmnepatop AnacTachil. Konell NoCTRIACCHYECKOT0 neproia pHMcKoro npasa. Baus-
nue aocTouHok (rpeueckol) KyasTypod, HOcrnuuan (§27+565), Komuccun TpHGonnaua
(528). CODEX TUSTINIANUS (529). Yiad TpuBouuany (530, 16 nexadpa). Juracro)
wan IanzexTw (533). Hucruryunw @eoprna 8 Jopoden (533).

Bropas peasxknnn koaexca (834). Konen icTHHRaHOBeKoro nepwona. Hosesun. (565).
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