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1. BHAYUEHME PHUMCKOI'O IIPABA
B ICTOPUHU MHUPOBOM KYABTYPBI

KpynHeummM rocy1apcTtBoOM APEBHOCTHU SBJSUIOCH PUMCKOE TOCy-
JIapCTBO. XOTSI OHO CIIOXKWJIOCH TO3XKE APYIMX TOCYJIApCTB, HACUWTHI-
BABIIMX K HaYaJly PUMCKOM UCTOPUH YK€ MHOTME BEKA CO BPEMEHU CBO-
€ro BO3HMKHOBEHMS W OOJIQJABIIMX CPABHUTEIBHO BBICOKHM YPOBHEM
KYJIbTYPHOTO Pa3BUTHS, OJTHAKO JOCTUTJIO BHYIIIMTEIBHBIX PE3YJIbTATOB.

CormacHo Tpaguuuu, 10 ocHoBanusi Puma, B VIII Beke 110 H.3., B
HNtanuu rocrnoacTBOBAIIO BpEMs, Ha3bIBAEMOE MEPHUOJIOM BapBapCTBaA.
OCHOBHYIO MacCy >KUTEJEH COCTABJISIM WHIOCBPOIICMCKHE IIJIEMEHA
UTAJIMKOB — CaOWHBI, CAMHUTHI, MAlIMEHbI, YMOPHI U JIaTUHLI. B 1oro-
BOCTOYHOU M CEBEPO-BOCTOUYHOM 4HACTAX MTanmu Xujiv WILITMPUMIIBI-
SITIMTA M BEHETHI, a Ha ceBepo-3amage — rauisl. Ha 0ojiee BhICOKOM
KYJIbTYPHOM YPOBHE B T€ BpEMEHa cpeau kutesier Mranuu Haxoau-
JIMCh MPUIIBIE STHUYECKUE TPYNIbI — TPEKU U ITPYCKHU, OKA3ABIINE
CUJIbHEWIIIEE BJIMSHUE HA TOABEM KYJIbTYPHOTO M OOIIECTBEHHOTO
ypoBHs HacesieHus Wranuu. I'pexku KonoHusupoBaiu ror Mramuu u
Cumunuio u co3fganu TaM kKonoHuio (Graecia Magna. Emie Oombliee
BIIMUSIHUE OKa3ajd JITPYCKHU, CYMEBIIHE CO3/1aTh CHJIbHOE paboBia-
JIEJIbYECKOE TOCYJIAPCTBO M 3aXBAaTUBIIME PUM, Tak 4TO MOCIEIHUE
PUMCKHE LIAPU HOCUJIM 3TPYCKUE UMEHA.

OcHoBanue Puma NpUHATO HaTUPOBATH MO PUMCKOW TpagulIMU.
CornacHo cooOrieHunto JIuBusi, MPUHATOTO 3a JOCTOBEPHOE OOBIITNH-
CTBOM YYE€HBIX, OCHOBaHHe Puma matupyerca 754 rogom no H.3. Ilo
MOBOJIy OCHOBaHHUsA Puma poxuiack neredaa o OnusHenax Pomyse m
Peme, ceiHOBBsiX Pen CuiibBuu 1 Mapca, JalbHUX TMOTOMKOB JHES,
KOTOPBIX BCKOPMHJIa BOJYHIIA M KOTOphIE OOPOJIMCH 3a BJIACTh BO
BHOBB CO3/IaHHOM rpajie. CoaepkaHHE JIETCH bl U TPAAUIIMN COTJIacy-
€TCs C JAaHHBIMM apX€OJIOTHYECKUX PacKomoK. B Havane nmepBoro Thl-
CSAYEJIETUSL IO HOBOM 3pbl Ha CETOJIHSIIIHUX PUMCKHX OKpauHax JcH-
CTBUTEJILHO CYILECTBOBAJIM IOCEJCHUS JIATUHOB W CAOWHOB, 3aHMU-
MAIOIINXCS CKOTOBOJICTBOM M 3emiieAenueM. C pa3BUTHEM >XU3HU
MOSIBUJIACh HEOOXOJIUMOCTh PErYyJUPOBATh MEXKIUIEMEHHBIC OTHOIIIE-
HUS ¥ Tak OBUI CO37IaH Septimonium — CO03 Ha CEMHU XO0JIMax, YTOObI
OOOpPOHATHCS OT COCEAHUX IUIEMEH, OCOOCHHO JPYCKOB, BO3HECIHU
Ipaj, KPernocTb KOTOporo ObIa Ha3BaHa Roma quadrata, Tem caMbiM
OBLJIO TTOJIO’KEHO HAYaIo CO3JaHusl HOBOTO rOCyAapCcTBa U Mpasa.



I'oBopsAT, yTO PUM TpMKIbI ITOKOPSAT HAPOABI MUpA: BHAYAJIE —
CUJIOM OpYXHs, 3aTEM — XPUCTHAHCTBOM W, HAKOHEI, — PUMCKUM
MpaBoOM. [[€MCTBUTEIBHO, COUATBHO-D)KOHOMHUYECKOE pa3BuThe Pruma
MPUBEJIO K TOMY, YTO OH B CPABHUTEJIBHO KOPOTKUN CPOK MOAYMHHUII
cebe He ToybKo Bclo Urtanuio, HO U oOmupHeiue teppuropuun Cpe-
JTIU3EMHOMODBSI, a 3aTeM TeppuTopun oT npearopuit Kaskasza na Boc-
Toke A0 Ilupeneiickoro mosiyoctpoBa Ha 3amage U OT AQpUKA Ha
Ore no bpuranum nHa CeBepe. BciiencTBHE CIOXKHBIX IPOILECCOB
XpUCTHAHCKAsA PEIIUTHsi, BHAYAJE KECTKO MpeciieyemMas rocyaapcr-
BEHHOM BJIACTBIO, MOTOM CTajla MPU3HAHHON O0OIETrOCyaapCTBEHHOM
penuruen, no3»e BOCHPUHATON HapoJamMu 3amaaHoil, a 3ateM Boc-
touHoil EBpormbl. BeipabotanHoe Pumom mpaBo sBuioch Hanbosee
Pa3BUTON U 3aKOHYEHHOW CHUCTEMOM IMpaBa 00IIEeCTBA, IKOHOMUKA KO-
TOpOro 0a3upoBajgach B OCHOBHOM Ha paOOBIaJCHUM.

Pumckoe mpaBo HAZOJTO MEPEKUIO CBOETO CO3MATENISI — AHTHY-
Hoe (paboBiajeabueckoe) 001mecTBo. OHO HEMOCPEACTBEHHO WJIM OIO-
CPEIOBAaHHO JIETJIO B OCHOBY TPAXKJIAHCKOTO, & YaCThIO YTOJIOBHOTO U
roCyJapCTBEHHOTO MpaB MHOTUX (€OMANIBHBIX, a 3aTeM U OypiKya3HbIX
rOCyJIapCTB. JTO SIBJICHHE HA3bIBACTCS peuenyueli PUMCKOTO IpaBa.
C110BO receptio 03Ha4aeT «BOCIPHUATHEY, «BOCCTAHOBIICHUE JICUCTBUS.

Muorue QyHnamMeHTanbHbIE MOHATUS W MPUHIUIBI MTPABOBOIO
pEeryJMpoBaHusl, TIIATEIbHO pa3pabOTaHHbIE U ONMPOOOBAHHBIC PUM-
CKUMH IOPUCTAMM, 3aKPEIUICHbI B OOJIBIIMHCTBE IMPABOBBIX CHUCTEM
COBPEMEHHBIX IOCYJapCTB, B TOM 4yKcie U B Poccun.

Poccust monyumiia puMcKoOe Haclieine, €Clii MOYKHO CKasaTh, U3
BTOPBIX pyK — K3 Buzantuu. OHO HAILIO CBOE OTPAKEHUE B CIIUCKaX
TaK Ha3biBaeMOoM KopMuen KHUTM — MCTOYHHMKE ILEPKOBHOIO IMpaBa.
Kpowme Toro, nossusmmiics B XVI Beke JINTOBCKUI CTaTyT BOCIIPUHSLI
PAIl UJIE U HOPM YaCTHOTO PUMCKOTO IpaBa. 3aTeM 3aKOHOAATENbHAs
u cyneOHas npaktuka MockoBckoro rocynapcrsa XVI-XVII Bekos, B
CBOKO OY€pelb, BOCHPHUHSIIA MOJOXKEHUS JINTOBCKOro craryra. Yupe-
*k1eHHble B TeueHne XVIII-XIX BEKOB YHUBEPCUTETBHI C HOpUAUYC-
CKUMHU (aKyJIbTETaMH IO 3aMaJHOCBPONEHCKOMY 00pasily cTaiu
JAJIBHEUIIUMA TPOBOJHUKAMU HMJEU W MOHITAM PUMCKOIO IpasBa, B
MIEPBYIO OYEpEib YaCTHOTO. XOTA B Poccuu He ObLIO peleniuu pyuMm-
CKOrO MmpaBa B 3alaJJHOM BAapHAHTE, HO BCE JKE€ MMEJI MECTO IMPOIIECC
KYJIbTYPHOTO 3aMMCTBOBaHMs. PUMCKOE MpaBO CTaHOBWJIOCH 3JIEMEH-
TOM PYCCKOU KYJIBTYPBI.



Korga-To puMckoe nmpaBo Ha3bIBAIM «ITUCAHBIM pasymMom» (ratio
scripta). «OpucnpyeHIus ecTh Io3HaHUue 00KECTBEHHBIX M YEJIOBE-
YECKUX [, YMEHUE OTJIMYATh CIPABEIJIUBOE OT HECIPABEITUBOIOY
(Mucturynuu FOctununana. Kaura nepsas. Tutyn nepssiil. Koncru-
Tyuusi nepBas). JlaHHOe ompejeseHue SIPKO TOKa3bIBAET BBICOKUM
YpPOBEHb Hay4YHOU pPa3pabOTKH BOIPOCOB MPABOBOTO PETYIHPOBAHUS
puMCKUMH topucTtamMu. Cuiia pUMCKUX FOPUCTOB COCTOsUIa B JIOCKO-
HaJlbHOM 3HAHWUM 3alIPOCOB JKM3HH; aHAJIN3 KOHKPETHBIX MPABOOTHO-
IICHUM, TaBA€MbIX FOPUCTAMU, OTIUYAJICS TJIYyOMHOU U YyOEIUTEIbHO-
CTBIO, JIOTUYECKOUN MOCIIEIOBATEILHOCTBIO UX PACCYKICHUW U TOYHO-
CTBIO KOHEUHOT'O BbIBOJIa. TOYHOCTh TEPMHUHOJIOTUU U cxkKaTas hopMma
U3JIOKEHUS CHIeNIaJId COYMHEHUSI PUMCKUX FOPUCTOB CBOEro poja 00-
pasioM, XOpouIierd MIKOJIOW MJis BHIPAOOTKH IOPUIUYECKOTO MBIIILIe-
HUSI MHOTHX MOCJIEAYIOIIUX TTOKOJEHUM MPaBOBEIOB.

CoBpeMEHHOE TpaBO YIUIO JAJEKO BIEpPE] B pErIAMEHTALIMU
CIIOXKHEUIIEH cdepbl UMYIIECTBEHHBIX OOIIECTBEHHBIX OTHOIICHUIA,
OCOOCHHO TOProBoro (KoMmepueckoro) ooopora. OIHaKO MHOTHE HO-
BEUIIIME IOPUANYECKUE KOHCTPYKIIUU CKIIAbIBAIOTCA U3 OCHOBHBIX 3Jie-
MEHTapHBIX MOHSITUN WU KaTeropui, pa3pad0TaHHBIX UMEHHO PUMCKUMHU
toprctaMi. C 3TOM TOYKH 3pEHUSI PUMCKOE YaCTHOE MPABO MPOJA0IHKAET
OCTaBaThCsl OCHOBOM JIJI1 M3YUYEHUSI TPAXKIAHCKOIO W TOProBOIO 3aKO-
HOJIATeNbCTBA U 0a30M AJi1 MOATOTOBKHM KBaTU(UIIMPOBAHHBIX IOpPHU-
CTOB. PUMCKO€E MpaBo OTIMYHO OT MpaBa COBPEMEHHBIX MPABOBBIX CHUC-
TEM TE€M, YTO 3TO MPaBO OCHOBAHO HE Ha a0CTPAKTHBIX MPABOBBIX yCTa-
HOBJICHUSIX, @ HA OT/IEIbHBIX CITy4asiX, B3SIThIX U3 MOBCEIHEBHOU KW3HMU.
DTO MO3BOJIMJIO PUMCKOMY TPaBy MaKCUMAJIbHO Pa3BUTh TEXHUKY aHa-
JIM3a MPABOBBIX MOHATUN U UHCTUTYTOB. [103TOMY 3TO IIpaBO Ha3bIBaECT-
csi Jaboparopuei 1opuctoB. Ha npuMepe puMCKOro mpaBa MOXHO IMPO-
CJIEUTh, KaK YCTAHABIIMBACTCS €IUHBIN MOJATUYECKUN U TTPABOBOM I10-
PAZIOK, KAKUMU MEXaHW3MaMU IPaBO CBA3BIBACTCS C PEATBHOCTHIO, Ka-
KOBO OTHOIIIEHUE MEXKy ITPaBOM U XO3SIMCTBOM U T.JI. CTana o4eBHIHA
HEBO3MOXKHOCTh MOATOTOBKH KBATH(PHUIIMPOBAHHBIX IOPUCTOB 0€3 H3Y-
YEHUST XOTSI Obl OCHOB PUMCKOTO IPaKJIaHCKOTO TpaBa, IaBHO CTaBIITNX
SI3BIKOM OOIIEHUST IOPUCTOB PA3IMYHBIX CTPaH, MO3BOJISIFOIIMX BOCIIPH-
HUMATh U MPOPECCUOHAIBHO OIIEHUBATh KOHKPETHBIC 3aKOHO/IaTEIbHBIC
pPELIEHUS PA3IMYHBIX IPABOBBIX CHCTEM.

3HaYeHUE PUMCKOTO IMpaBa OMNpPEACISIETCS €r0 OrPOMHBIM BIIUSI-
HHUEM HE TOJIbKO Ha MOCJICAYIOIIEe Pa3BUTHE BCEX MPABOBBIX CHUCTEM
MHUpa, HO U Ha Pa3BUTHUE KYJIbTYPHI B LIEJIOM.



PuMckoe nmpaBo xapakTepu3yeTcsi HEMPEB30UIECHHONW IO TOYHO-
CTU pa3pabOTKOW BCEX CYIIECTBEHHBIX MPABOBBIX OTHOIICHUN MPO-
CTBIX TOBAPOBJIAJICIBIECB (MOKyMaTeab W NPOAABEl, KPEIUTOp U
JIOJKHUK, JIOTOBOP, 0053aTEILCTBO U T.[1.). Psii TEpMUHOB U OHSATH,
YKOPCHUBIIIUXCA B IOPUAMYECKOM TEOPUU W TPaKTUKE (Hampumep,
PECTUTYLIMS, BUHJMKALINS, YHUBEPCAIBHOE MPEEMCTBO U T.II.), MOTYT
OBITh HAWJIYUYIITUM 00pa30M YCBOEHBI JIUIIb IPU U3YYCHUU UX Y CaMO-
ro MCTOKa oOpa3oBaHus. Bo MHOrMX MpPaBOBBIX CHUCTEMAX PUMCKHE
TEPMUHBI U OHSTHSI COXPAHUIUCH U IOPUCTY HEOOXOUMO OTUETIIUBO
MMOHUMATh UX CMBICII.

OBllajiecHue HOPUINYECKOM TEXHUKOM HEOOXOIUMO IS 3aKOHO-
TBOPYECKON paOOThI U JJI MIPABUIILHOTO TPUMEHEHUS 3aKOHA. 3aKOHBI
JIOJDKHBI M3J1araThCsl HE TOJBKO Ha MOHSITHOM BCEM S3bIKE, HO U TaK,
4TOOBI CaM TEKCT 3aKOHA COOTBETCTBOBAJI TOMY, UTO 3aKOHOJATENh XO-
TeJ BeIpa3uTh. HeobxoaumMo, 4ToObl (POPMYITMPOBKU 3aKOHA OXBATHIIH
BCE OTHOIIICHHMS, KOTOPBIE 3aKOHOJATEIb JKEJIall YPEeryJInupoBaTh, HO B
TO K€ BpeMsi, UTOObI €r0 HOPMBI HE MOTJIM OBITh MPUMEHEHBI K TaKUM
OTHOILICHUSIM, Ha KOTOPbIE 3aKOHOJIaTEIh HE UMEJ B BUJIy PaclpocTpa-
HSATH €ro JehcTBHE. 3aKOH €CTh 00IIas HopMa, a 00IIee JTOJDKHO OXBa-
TUTh BCE OOTaTCTBO OTHENbHOrO. Peanmmzanus Bcex 3TUX TpeOoBaHUM
MPEANOIAaracT BIaJEHUE BEICOKOU IOPUANYECKON TEXHUKOM.

PaBHbIM 00pa3oM U NPUMEHSIONIMI 3aKOH, ACNAIOmMi HU3 00-
IIUX HOPM BBIBOJI JUISl OTACIBHBIX KOHKPETHBIX CIIy4aeB *KU3HU, TaK-
XKe JTOJDKeH o0JlaaTh pa3BUTOM HOPUAMYECKON TexHukoul. FOpucry,
MPUMEHSIOIIEMY 3aKOH, HEOOXOAUMO YMETh aHAJIM3UPOBATh U OOIIYIO
HOpPMY 3aKOHa, M (PAKTHYECKUN COCTaB KOHKPETHOTO >XU3HEHHOTO
Cly4dasi © B KOHEYHOM MTOT€ CJleNlaTh MPaBUIbHBIA BBIBOJ. PUMCKOE
MPaBo, OTJIWYAIOIIEECS TOYHOCTHIO W YEKAHHOCTBHIO (DOPMYIHUPOBOK,
IpeJcTaBIsieT codor OnecTsamii obpasel Takoro noaxona. bes 3Ha-
HUSI PUMCKOTO TIpaBa TPYJAHO YCBOUTH JIOTHKY HOPUIUYECKOTO MBIIII-
JICHUsI, U3y4aTh pa3IMYHbIC OTpaciud COBPEMEHHOTO IpaBa, 0e3 3Ha-
HUS KOTOPOT'O BPSIJ JTU BO3MOYKHO CTaTh MO-HACTOSIIEMY KBalU(pUIU-
POBAaHHBIM CITEIIMATUCTOM-IOPUCTOM.

MOXHO 3aKJIFOYUTh, UTO €CJIM AK€ PUMCKOE IMPaBO HE Mpea-
CTaBJISIET MPAKTUYECKOTO UHTEPECA, TO yKE KaK 3HAUUTEIBHOE KYJib-
TYpHOE€ HACJIEIW€ MUHYBIIETO OHO UMEET OIPOMHYIO [IEHHOCTh U MO-
ATOMY SIBIISIETCS MPEIMETOM, JOCTOUHBIM JJIsl U3YUYCHUS.



10

2. TIPEAMET «OCHOB PUMCKOI'O YACTHOTI'O
(I'PAZKKAAHCKOI'O) ITPABA»

2.1 ITpeamer «OCHOB PUMCKOT0O YaCTHOTO IIpaBa»

[Iox TEpMUHOM «PHUMCKOE ITPABO» IMOHUMAETCA MPABOBOM MOPS-
JIOK, CYIIECTBOBABIIMI B PUMCKOM IOCYJIapCTBE OT OCHOBaHUsl Puma
(753-754 rr. 10 H.3.) 10 uMmneparopa FOctunuana (565 r. H.3.).

[TpaBo pUMCKOTO TOCYyAapCTBa U3 IIpaBa HEOOJBIIION, HEPA3BUTON
CKOTOBOJTYECKO-arpapHoi OOIIKMHBI TpaHC(HOPMUPOBAIOCH B MTPABOBOM
nopsiIok PUMCKOM nMIniepun, KOTopasi OXBaTbiBajia OOJIBIIYIO YacTh TO-
I71a CYIIECTBOBABILETO IUBUJIM30BAHHOTO MUpa. PUMcKoe mpaBo cTaio
CaMOM COBEPIIEHHOW CUCTEMOU MpaBa, OCHOBBIBAIOUICKUCS HA «YUCTOU
4acTHOM coOcTBeHHOCTW». [lo31HEee, B cpeiHME BEKa U B HOBOE BpeMs,
MOTECHUB (PeojaTbHOE TIPABO, PUMCKOE TIPaBO MOBTOPHO OBLIO MPHUHS-
TO KaK MO3WTHUBHOE TIpaBo B Oosbiieit yactu EBpomnbl. Bo Bpems nube-
PaIBHOTO KalmuTaJIu3Ma PUMCKOE MPaBO MOCIYKUJIO0 UCTOYHUKOM CO3-
JAHWS TPakKAAHCKUX 3aKOHOAATEIHCTB MHOTUX CTPAH.

[Tpeamerom nzydenns « OCHOB PUMCKOIO TPaKJIaHCKOTO TpaBay
SIBJISIFOTCSL BXKHEUIIIME UHCTUTYTHI UMYILIECTBEHHOTO TIPaBa, a B CBSI3U
C HAM ¥ CEMEWHOTO Mpasa.

B coBpeMeHHBIX cHCTEMax IpaBa TEPMUHOM «TPa)KIaHCKOE
paBoy», KaK MpaBwio, 0003HAYAOT Ty 00JACTh MpaBa, KOTOpas pery-
JUPYET UMYIIECTBEHHBIC OTHOIIECHUS B TAHHOM OOIIIECTBE.

B naTUHCKOM $I3BIKE CIIOBY «Tpa)KJaHCKHUI» COOTBETCTBYET CIIO-
BO civilis. OgHako ius civile B puMcKOM mpaBe MO CBOEMY COJIeprKa-
HUIO HE COOTBETCTBYET COBPEMEHHOMY TMOHSTHIO «TPAXIAHCKOTO
npaBa». lus civile pumckue OpUCTBI MPEXKIE BCEro 0003HAYAIU HC-
KOHHOE€ HallMOHAJIbHOE JPEBHEPHUMCKOE IPaBO, PACHPOCTPAHSIONICE
CBOE JECHCTBUE UCKIIOYUTEIBHO HA PUMCKHUX Ipa)XJaH — KBUPHUTOB,
T.€. KBUPUTCKOE MpaBo. B 3Tom cmbicie 1us civile mpoTuBonocTasisi-
eTCs «IpaBy HapoJoB» — lus gentium, JeCTBUE KOTOPOTO pacipo-
CTPaHsJIOCh HAa BCE PUMCKOE HaceleHHe (BKJIIoYasi T.H. MEPErpUHOB).
[TockoyibKy 1us gentium peryJupoBai0O UMYIIECTBEHHbIC OTHOIICHUS
MEXK]ly TeperpuHaMu, pUMCKUMHU TpaxJaHaMu U TEepEerpuHaMu, OHO
PEACTaBISAI0 COO0M Pa3HOBUAHOCTh PUMCKOTO IPaXAaHCKOro MpaBa.
Tem e TepMHUHOM 1us gentium pUMCKHE FOPUCTHI 0003HaYanu u 0o-
Jee MUpoKyr (GuiocodCKyro KaTeropur — IIpaBo o0IIee JjIs BCeX
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HApOJIOB, ToJiaras, 4YTO OHO BKJIIOYAET MpaBuia, YCTAHOBJIEHHBIEC U
MOJICKa3bIBAEMbIE CaMOW MPUPOJION YeIoBeKa (B COBPEMEHHOW HayKe
OJIU3KYIO DTOMY IO CMBICTY KaTErOpUI0 OMPENEIIOT KaK «IpaBa ye-
JIOBEKay), TakKe JJIsI 0003HAUEHMSI ATOM KaTEropwu yHoTpeOsuIoCh
BBIpa)XKeHUE 1us naturale — ecTecTBEeHHOE TIPABO.

B apyrux ciydasx ius civile mpoTHBONOCTaBISIETCS CHUCTEME
nmpaBa, KOTOpasi CJIOXKUIach B MPAKTUKE MPETOPOB (M IPYTUX MarucT-
paToB) U UMEHYETCS MIPETOPCKUM TpaBoM. B 3ToM mpoTuBoOIOCTaBIIEe-
HUU 1us civile 0003HaYaeT HOPMBI MpaBa, UCXOSIINE OT HAPOIHOTO
coOpaHwusi, MO3AHEE — CEeHaTa.

Taxkum 00pazom, TpakJaHCKOMY MpaBy (B COBPEMEHHOM CMBIC-
ne) B PuMe Oosiee Wi MEHEE COOTBETCTBOBAJa COBOKYMHOCTh BCEX
TpeX Ha3BaHHBIX CHUCTEM — IUBWJIBHOTO TIpaBa, MpaBa HAPOJIOB U
IpaBa MPETOPCKOro. B kauecTBe €AMHOr0 TEPMUHA JJI1 BCEU 3TOU CO-
BOKYIMHOCTU HauOoJiee MOIXOMASIIUM SIBISETCA OIPEACIICHUE 1uS
privatum, T.e. 9acTHOe mpaBo. YacTHOE MpaBO COJAEPIKAI0 MPaBOBHIS
HOPMBI, PETYIUPYIOININE OTHOIICHUSI MEXTY (DU3NYESCKUMHU U IOPUIHU-
YECKUMHU JINIIAMHU.

YacTHOE TpaBO MPOTUBOIIOCTABISETCS MPaBy MyOInyHOMY (ius
publicum). Kputepuem paznuuusi 00j1acTeid 4aCTHOTO M MyOJIMYHOIO
npaBa, 0 MHEHUIO PUMCKHUX IOPUCTOB, CIY>KUT XapakTep UHTEPECOB,
3aIMIIAEMbIX TIPAaBOM: K 00JacTH MyOJMYHOTO MpaBa MpUHAJJIEKAT
HOPMBI, OTPaKIAIOIINE WHTEPECHl TOCYJIapCTBA B IIEJIIOM, K 00JacTH
YaCTHOTO TpaBa — HOPMBI, OTPAXKIAIOIINE HMHTEPECHl OTACIbHBIX
uil. JlaHHOe neneHue mpaBa Ha MyOJIMYHOE M YaCTHOE OBLJIO BOCIIPH-
HSITO MHOTMMHU COBPEMEHHBIMU IMPABOBBIMH CUCTEMAMH.

B coOTBeTCTBUM C YKa3aHHBIM BBIIIE pa3/ieiecHUEeM 00JacTu Ya-
CTHOT'O W MyOJIMYHOTO MpaBa pazInyajiuCh U MO XapakTepy (METomdy)
PEryJIMPOBaHUS OTIAEIBHBIX OOIIECTBEHHBIX OTHOIIECHHUH.

[Tpunuun myOIuYHOro MpaBa 03Havall, YTO €ro HOPMbI HE MOTYT
U3MEHSTHCS COTIAICHUSAMHU OTACNIBHBIX JINI (M3MEHATh HOPMY IpaBa
OTJICTIbHBIE JIMIA BOOOIIE HE MOTYT, HO 3TO IOJIOKEHHE OTpakaeT
MBICJIb, YTO JIEUCTBUE HOPMBI MyOJUYHOTO MpaBa HE MOXKET, UCKIIIO-
YUTEIHHO B KOHKPETHOM CJIydae, UMETh JPYroe cojaepKaHue, mocpe/l-
CTBOM 3aKJIIOYEHHUS CTOPOHaMu 00 3TOM corjaimieHus). Takue HOpMBI
npaBa B HacTosIlee BpeMsi 0003HayaloTCsl Kak HMMIIEpAaTUBHBIC, T.C.
MOBEJIUTEIbHBIE, 0€3yCIOBHO 00513aTENIbHbIE.
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HMrniepaTuBHBIE HOPMBI BCTPEUYAIOTCS M B OO0JACTHM YaCTHOIO
(rpaXxaaHCKOro) mpaBa, HAIPUMEP UHCTUTYT OMNEKH, SIBISASICH UHCTH-
TYTOM YaCTHOTO MpaBa, COJIEPkKal HOPMbI UMIIEPATUBHOTO XAPaKTEPA.

M Bce ke, B 00JIaCTH YaCTHOT'O TIpaBa MpeoOiiaiaiu, ¢ OJHOU
CTOPOHBI, TAKUE HOPMBI, KOTOPBIE MPEACTABISAIOT 3aUHTEPECOBAHHBIM
JULAM CaMHM OIPENENATh CKJIAIbIBAOIINECS OTHOLIECHHUS (T.H. yHOJI-
HOMOYMBAIOIIIUE HOPMBI), C APYTOM CTOPOHBI, MHOT'O TaKKX HOPM, KO-
TOpPbIE IPUMEHSIOTCS B OTJAEIBHOM, KOHKPETHOM CIIy4ae JIUIIb TOT/a,
KOI'/la 3aMHTEPECOBAHHBIC JIUIA, KOTOPHIM OBLIO MPEJOCTABICHO Mpa-
BO CaMUM ONPEACIIUTh OTHOUIEHUE, HE BOCIOJIb30BAJIUCh 3TUM IIpa-
BOM (T.H. HOPMBI BOCIIOJIHUTEINIbHBIE, YCIOBHO-0053aTeNbHBIE, TUCIIO-
3UTHBHBIE, XOTSI B COBPEMEHHOW TEPMHUHOJIOTUM TEPMHH «JIHCIO3U-
TUBHas HOpMa» ymnotpedisierca W sl 0003HAYEHUS YIOJTHOMOYH-
BAIOIIECH HOPMBI). YTIOJITHOMOUMBAIOIIUN XapaKTep HOPMBI O3HAYaET,
BO BCSIKOM CIIy4ae, YTO JAHHOE KOHKPETHOE OTHOILECHHE YPETyJIHpO-
BAHO HE UMIIEPATUBHOW HOPMOM IIpaBa, a OMPEIECIEHO CTOPOHAMHU.

OOBIYHO MPUHATO CUUTATh, YTO MO CPABHEHUIO C IyOJIMYHBIM
IpaBOM YaCTHOE MPaBO MPEJCTaBISIET OO0 0oJiee 1EHHBIA MaCcCHUB
PUMCKOr0 TpaBa, TaK KaK OHO 0oJiee pa3BUTO U JO TOHYANIIUX JIeTa-
J€d MPUCIOCOOJIEHO K PEryJMPOBAHMIO OTHOIIEHUM, BO3HUKAIOLIUX
u3 (opM TOBApOIPOU3BOJICTBA U TOBapooOopoTa. Ho Mex 1y yacTHBIM
U NyOJWYHBIM NPABOM CYILECTBOBaJa OpraHudeckas cBs3b. [lopoii
OYEHb TPYAHO MPOBECTH YETKYIO I'PaHb MEXIY HOPMaMH YaCTHOTO U
nyOJIMYHOTO TMpaBa, HANPUMEP, TPAXKIAHCKO-IPABOBHIMU HOPMaMHU
CUMTAINCh U HEKOTOpPHIE M3 OTHOIICHWM, MPU3HABAEMBIX B APYrHX
IPaBOBBIX CUCTEMAaX IyOJIMYHO-IIPABOBBIMH, HAPUMEpP, Kpaxa pac-
cCMaTpuBajlaCb B PHUMCKOM IIpaB€ KaK YacTHOE IpaBOHAPYILICHHE
(delictum privatum), a BO Bcex MO3AHEHIINX (hopMaLUsIX Kpaxka Mpu-
3HAETCS YTOJIOBHBIM IPECTYIUICHUEM, T.€. OTHOCUTCA K IIyOJIUYHOMY
npaBy. YacTHOoe MmpaBo BO MHOTHUX ClIy4asix MOJJIEPKUBAJIOCH ITyO-
JUYHO-TIPABOBBIMM HOpMaMH, ITyOJUYHBIM MpaBonopsaakoM. Bae 3to-
ro MOpsAKa HEBO3MOXKHO W3/IaHME 3aKOHOB M BOOOIIE MPaBOBBIX
HOPM, HEBO3MOKHBbI aJMUHUCTPATUBHASI U CyJeOHas ACSATEIbHOCTD.
[IyOGnnuHOe TIpaBO COCTaBIISLIO HE TOJBKO (DOH, HO U JO HEKOTOPOM
CTENIEHN OCHOBY, Ha KOTOPOM CTPOWJIOCH M Pa3BUBAJIOCh YACTHOE ITpa-
BO. BaskHOCTh myOJIMUHOTO TpaBa noayepkuBaetcss GopMyJsioNn caMux
PUMCKHUX IOPUCTOB: «YacTHbIE COTJalleHUss HE MOTYT HU3MEHUTh
OpeanucaHuil MyOJIMYHOTO TIPABay.
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YacTHOE MpaBO COJEPkKaANI0 MPABOBBIE HOPMBI, PETYIUPYIOIIUE
OTHOLUEHUS MeXAy (U3MYECKUMHU U ropuandeckumu aunamu. Co-
IJIACHO PUMCKHM IOPUCTaM, YaCTHOE MPABO YCIOBHO JEIWIOCHh HA TPU
YacTH: MepBasi — MPaBOBbIE HOPMBI, KOTOPBIMU PETYJIUPOBAIIUCH JINY-
HbIE [PaBa U OTHOLICHUS MEXKIY >KUTEISIMU PUMCKOTO rOCYAapCTBa,
BTOpasi OXBaTbiBajla MpaBuwia 00 UMYIIECTBEHHBIX OTHOIICHUSIX
MEXIY JMLAMH, SBISIONIUXCS HOCUTEISIMU UMYILIECTBEHHBIX IMPaBO-
MOYMH, TPEThS BKIIIOYAJIA TPABOBBIE OTHOUIEHUSA, KOTOPHIE PETYIHPO-
BaJli 3alUTYy CyOBEKTUBHBIX MPaB JUYHOTO U UMYIIECTBEHHOIO Xa-
paktepa. Takum 00pa3oM, OCHOBHbIMH MHCTUTYTAMH U3yUYECHUS MPE]I-
MeTa «OCHOB PUMCKOTO TPAKIaHCKOTO MTPaBay SIBJISIOTCA:

1) mpaBO COOCTBEHHOCTH;

2) npyrue 0oJiee OrpaHMYCHHbIC MTPaBa HAa BEIIY;

3) IOTOBOpPHI U UHBIE 00S3aTENbCTBA;

4) cemeliHbIe MPABOOTHOIIICHUS,

5) HaclieioBaHUeE.

K pumckoMy rpakIaHCcKOMy IpaBy OTHOCSITCS M BOIPOCHI 3a-
IIMTHl YACTHBIX MpaB, B OCOOCHHOCTU y4YeHHE 00 MCKax, UMEBILIEE B
PUMCKOM MPABE UCKIIIOUUTEIHHO BaXKHOE 3HAYEHUE.

PaccmaTpuBaTh pUMCKOE YaCTHOE MPABO KaK €IUHYIO OJHAMXIbI
BO3HUKIIYIO CHCTEMY HEBO3MOXHO. B pecmyONuKaHCKUNA TMepHo.
PUMCKOM UCTOPUU YAaCTHOE MPABO PA3BUBAJIOCH B BUJIE MAPaAICIbHBIX
cucteM 1us civile u 1us gentium, B TOT K€ MEPUOJI CTAJIA CKIIAIbIBATHCS
CUCTEMa MPETOPCKOIro MpaBa, MOJTYUYUBILAsT OKOHYATEIHLHOE PA3BUTHE
B 21oxy npuHiunara. C TedueHueM BpeMeHH 1us civile u 1us gentium
CTaM COJMMKAThCA, HAXOASICh B MOCTOSHHOM B3aWMOJICHCTBUU MPH
MPaKTUIECKOM MPUMEHEHUHU. B Kilaccuyeckuil mepuoj pa3audue 1us
civile u 1us gentium emie COXpaHsJIO0 HEKOTPOE 3HAYEHUE, YTPATUB
CBO€ 3HaueHHe mnocie u3ganus saukra Kapakamiael (212 r. H.3.), 1O
KOTOPOMY MPOBUHIIMAJBI MOJIYYUIIM TpaBa PUMCKOIO TPaKIaHCTBA.
[Ipu KOctunuane (cepenuna VI B. H.3.) 1us civile u 1us gentium cocTta-
BWJIN €JIUHYI0 CUCTEMY IpaBa, B KOTOPOU Mpeodragano ius gentium
Kak 0oJiee pa3BUTOE MPABO.

C I B. H.3. 3aMETHO MPOSBIISIOTCS MECTHbIE OCOOCHHOCTH OT-
JEBHBIX TMPOBUHIIMM, TJIABHBIM OOpa30M BOCTOUYHBIX (ETMIIETCKOE
paBo, TPEYECKOoe MPaBo U Jp.). TeHACHIIMN UMIIEPATOPCKOTO pEeKUMa
K [EHTPaJIM3aLUH BJIACTH MPUBEIIH K MOMBITKAM MOJTHOTO BHITECHEHUS
OTJENbHBIX MOKOPEHHBIX HAPOJOB OOIIEPUMCKUM 3aKOHOJATEIbCT-
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BOM, YTO B KOHEYHOM UTOTE€ HE YJAJIOCh — MECTHBIE TIPABOBBIE TPaIU-
MM COXpPaHWIM 3HA4YCHHUe, M0 KpailHel mepe, cyOcuauapHo. IIpaBo
BOCTOYHBIX HApOJIOB OKAa3aJl0 BJIMSHHE W HA CaMO PHUMCKOE YacCTHOE
npaBo. MOXHO Ha3BaTh Psiji TPaXKIaHCKO-IIPABOBBIX UHCTUTYTOB Ipeye-
CKOTO U BOOOIIE BOCTOYHOTO MPOUCXOXKJICHHUS, HAIPUMEP, UTTOTEKA —
oJiHa u3 (opM 3aJ0r0BOTO MpaBa, CUHrpadsl U xuporpadbl — J0JTO-
BbIE PACIIUCKH U JIp.

OO1ienpuHsTas OCIE0BATEIBHOCTh U3YYEHUSI MHCTUTYTOB PUM-
CKOT'0 YaCTHOTO TpaBa 0a3upyeTcs Ha OCHOBE CUCTEMbI IIOCTPOSHUS Ma-
Tepuasia dJIEMEHTAPHBIX YYEOHUKOB PUMCKHUX IOPUCTOB — T.H. IHCTH-
Tylu (0co00# MOMYJISIPHOCTHIO TOJIb30BaIKCh MHCcTUTYIIMU topucTa I
B. H.3. ['as). Takue MHCTUTYLIMK COCTOSUIM M3 TPEX OCHOBHBIX YACTEM:
personae — y4eHHue O JIMIAX, CyOhEKTax IpaBa, res — YUEHHUE O Belllax,
paBax Ha BEIlY, 00s13aTeNbCTBAX, actiones — ydeHue o0 nckax. OueHb
BAXKHBIM I U3YYEHHS TMPEJCTABISETCS HACIEICTBEHHOE MPaBO, T.K.
OHO OXBAaThIBAET BCE BUJIbI UMYIIIECTBEHHBIX TPAB.

2.2 Ilepuoan3arusa puMCKOIo IpaBa

Uctopus 3amagHo pPHUMCKOM HUMIEPUHA HACUYUTHIBAET OKOJIO
1200 ner. HavanmpHOM maTou mpuHATO cuutarh /54 wnm 753 rox mo
H.3., T.€. TOJ OCHOBaHUs ropoja Puma. KoHeuHOM natoil cuuTaercs
476 Tox H.3., KOTJla pUMCKasi UMIIEpHs Oblila 3aBO€BaHA FrepMaHCKUMU
mieMeHamu. Pasznmuaror nepuoo uapein — VIII-VI Beka 510 H.3.; ne-
puoo pecnyoauxu —V—I Beka 70 H.3. (B CBOIO oUepe/ib, pa3IndaroTcs
pannss pecnyonruka — V-1 Beka 110 H.3. U no30uss pecnyonuxa — ll—
I Beka 510 H.3.); nepuoo umnepuu — I-V Beka H.3. (B CBOIO OYEPE/b,
UMIIEPUIO TOJIpa3AesisitoT Ha npunyunam — I-11 Beka H.3. U domunam
IV-V Beka H.3.). UcTopus camoro rocyaapcTBa JapeBHero Puma mmeer
CBOIO MEPHOJIU3AIIMI0, 4 MCTOPUS PUMCKOIO IpaBa CBOIO, HE BCEra
COBIAJIAIOINIYI0 C TIEPUOAN3AIMEN PUMCKOro rocyaapcrsa. Hampumep,
pa3IMyaroT TOCYJAPCTBEHHBIM CTPOM B MEPHOJ MO3AHEH pecyOIuKu 1
MIPUHIINAIATA, B TO K€ BPEMSI PUMCKOE IPakIaHCKOE MPABO C TOYKH 3pe-
HUSI UICTOYHUKOB (DOPMHUPOBAHUS M COJCPKAHUS CAMUX €T0 MHCTUTYTOB
SIBJISIETCS] IOYTH OOIUM JJIs1 000X YKa3aHHBIX MEPUOIOB.

HcToprio puMCKOro IpaBa NPUHATO JCJIUTh HA TIEPUOJBL: Opes-
Hewwun (apxauyeckuir) — 753-367 TT.. 10 H.3.; K1accudecKuil —



15

27 r. 1o H.D. — 235 1. H.3.; nocmknaccuueckuii — V-V Beka H.D.
(1 TocTeAHEeTo TIepUoAa XapaKTEPHO BIMSHHUE BOCTOYHOM (Tpede-
CKOM) KYJbTYpHI); ajlee — HOCMUHUAHOBCKUIL nepuod — 527-565 1.
H.3. YKa3aHHOE BBIIIE JICJICHUE 10 J]aTaM BEChMa YCJIOBHO U MCIOJb-
3yeTcsl CKopee i yaoOCTBa OMHMCaHUs U U3ydeHHs. B peaqbHOCTH
PUMCKO€ TIPaBO JIMIIb MOCTEIIEHHO MEPEXO0IUII0 U3 OJTHOTO COCTOSTHUS
B JIpyroe, B OJJHUX CBOMX pa3fiejaXx M MHCTUTYyTaX OHO Pa3BUBAJIOCH
obicTpee, B Apyrux MemjeHHee. g Kaxaoro mnepuoia pa3BUTHUS
PUMCKOMY TIpaBy XapaKTepHbI CBOU MPeoOIagaronie Wik JaKe TOJb-
KO €My MpHUCYIIUe UCTOYHUKHU MpaBa. Hampumep, Uil IpeBHEHIIETO
nepuoga — oO0bYaKW, TOCTAHOBJICHUS HAPOJHBIX COOpaHUid, B TIO-
CTKJIACCUYECKHUH TMeproJ UCTOUHUKAMU MpaBa CTAHOBATCS OOIUE 3a-
koHsbI (Leges generales) u T.1.

pesnepumckoe npaso PeryIvpoOBAIO OTHOIICHHS B TPUMUTHB-
HOM PHUMCKOM OOI1I€CTBE, B MEPHO/] OT POJOIUIEMEHHOTO YCTPOMCTBA 110
PUMCKOTO TocynapcTBa. [IpuMHUTHBHU3M JPEBHEPUMCKOTO IpaBa OTpa-
YKAETCsl TIPexkie Bcero B ero gopme. Jlonroe BpeMst He ObUIO MUCAHOTO
npaBa. Haubomnp1mmii npUMUTUBHU3M TpaBa TOrO MEpUO/ia OTPaKAETCS B
JOITYIIICHUH IPUMEHEHHUST CaMO3aIlUThI, TaK KaK oOpalieHre K rocyaap-
CTBECHHBIM OpTraHaMm SIBJISUIOCH HMCKIIIOUEHHEM. 3alyTaHHOCTh JpEBHE-
PUMCKOTO TIpaBa OTPa)KaeTcsl B MEPEIUIETEHUH MTPABOBBIX, MOPAJIbHBIX U
OOBIYHBIX HOPM, KaK M HOPM CBETCKOTO M PEJIMTHO3HOTO XapakTepa.
[IpaBoBBIE OTpaciyu M UHCTUTYTHI ObUIA CMEIIaHbI U Hepa3BUTHL. Haua-
JIO pa3BUTHS MPaBOBOW HAyKH CTaJIO MEPBBIM IIaroM B pa3pellieHUuu
ATOM 3amyTaHHOCTU. J[peBHEpUMCKOE MpaBo OBLIO CTPOro (popmanunszo-
BaHHBIM. [IpaBoBbIC AEMCTBHSI COBEPIIAIMCH C TOYHO OMPEICICHHBIMU
(bOpMaIbHOCTAMU — U3PEUCHUSIMUA U BHEIIHUMH YKECTaMH, MaJl0 CUH-
TasICh C IPUYMHON | IEJIbI0, KOTOPhIE HEOOXOMMO IMOCTUTHYTh TIPU BE-
neHuu Aena. Takum oOpa3oM, cTporuil (popmanusM OpuUBOAMI K aOCT-
pakuuu nen. Koncepatusm ApeBHEPUMCKOTO IpaBa MPOSBIISETCS B CO-
XpaHEHUW BHEIIHUX, CTApbIX (opM (CHMBOJMYECKHE JKECThI U JCHUCT-
BUs1), KOTOPBIM IIPUJIaBaJIOCh HOBOE cojiepkaHue. J[peBHEpUMCKOe mpa-
BO OBLJIO CyT'y0O MEePCOHATBLHBIM, MIOCKOJIbKY €T0 ACMCTBUE pacipoCcTpa-
HSJIOCh TOJILKO HA PUMCKHUX TPaKIIaH.

Knaccuueckoe pumckoe npago CymecTBEHHO OTIMYACTCA OT JIPEB-
HEPUMCKOT0, T.K. 0a3upyeTcs Ha KJIACCMYECKOM pa0bOoBIIaIeIbueCKOM I10-
psIZIKe BEICHHUS XO3SHCTBA, Pa3BUTHH MAaCTEPCKUX M TOPTOBBIX MPEIIPH-
aTuil. B CyIIHOCTH, B KJITACCHYECKOM PUMCKOM TOCyIapcTBe ObLT BBEICH
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TPOMHOM TNPABOBOM TMOPSAOK: JBAa BAPHUAHTA MPABWII PETYIMPOBAUIA OT-
HOIIICHUSI MEXKy PUMCKUM TPKJAHAMU U OJIMH MPABOBOU MOPSIIOK —
JUTSL PETYIMPOBAHUSI OTHOIIEHUI MEKy PUMCKUMHU IpasKJaHaMH U repe-
ITpUHAMU U MEXAY MEPErpuHaMM Pa3HbIX HallMOHAIbHOCTEN. Kitaccuue-
CKOE TIPABO XapaKTEPU3YETCSl OTCTYIUICHHEM OT KECTKOCTH U (popma-
JM3Ma, XapaKTEPHBIX ISl IPEBHEPUMCKOTrO Mpasa. B kiaccuieckoM Iie-
pHuoJie CyaeOHbIe OpraHbl MPEIOCTABISUINA MPABOBYIO 3aILUTY JIFOOBIM OT-
HOIIICHUSIM, 3aTParuBarOIINM JIMYHBIE U UMYIIICCTBEHHBIC MTpaBa, HE3aBU-
CHUMO OT TOTO, OBLIT JIM TPEIYCMOTPEH Il TAKUX OTHOIICHUHN CIICIAITh-
HbIM UCK. B TO BpeMs Kak HOpUCTHI IIPEABIIYIIETO MEPUOIA 3aHUMAJIUCH
IPAKTUYECKON MPABOBOM JIESITEILHOCThIO — Ka3yaJIbHOM HOPUCTIPYICH-
LIMEH, FOPUCTHI KIIACCHYECKOTO MEPUOJIA 3aHUMAIIMCh HAYKOM U HAYYHOU
00pabOTKON MOHATUI — PETrYJSPHON ropUcCIpyAcHIMeH. Pe3ynbrarom
UX JICATENIBHOCTU CTAJIO PA3JICIICHUE MEXKITY OTACIbHBIMU FOPUIAYECKU-
MU MOHSTUSIMU Y BETBSIMU U OTpacisiMu TipaBa. FOpHUCTBI KilacCU4eCKOro
neproia 3aHUMAaJIMCh U Borpocamu (pustocoduu mpaga.

s nocmxnaccuueckoeo npasa XapakTepHa JUXOTOMUS, JICJICHUE
npaBa Ha jus U leges. Jus — Bce 10pUAMYECKHUE YCTAHOBJICHUS, CO3/1aH-
HbIC B IPEAbIAYIIME MEpUObl (00bIYan, 3aKOHBI, SAUKTHI U T.1I.) U HE
OTMEHEHHBIE UMIIEPATOPOM. Leges — mpaBo, KOTOPOE MPOUCTEKATIO U3
KOHCTUTYLIUM PUMCKHUX UMIIEPATOPOB. MiMmiepaTop Kak OCHOBHOM OpraH
BJIACTH W YTNPABJICHUS B MEPUOJ] JOMUHATA MEPEHS OT MarucTpaToB U
IOPUCTOB (DYHKITMIO aJlaliTallid MOCTOSTHHOTO IpaBa K HOBBIM OOIIECT-
BEHHO-DKOHOMHYECKUM OTHOILICHUSIM. MIMIiepaTopckre KOHCTUTYLIMH
COJIEp’KaT MHOTO HOBOI'O, HE XAapPaKTEPHOrO ISl KJIACCHYECKOTO PUM-
CKOT'O TIpaBa, U HAMPABJICHBI JJI1 YCTPAHEHUSI POTUBOPEUUI B MIEPUO]T
nepexoga OT paboBiajcHUs K (eodaibHOM 0OIIeCTBEHHO-DKOHOMHU-
yeckoil opmaruu. B 3TOT nepuo1 0110 yIpa3HEHo JieJIeHUE TipaBa Ha
paBo JJid rpaxaad PruMa u Ha npaBo JiJisl BCEX OCTaIbHBIX, YTO MIPUBE-
JI0 K YpaBHUBAHMIO BCEX CBOOOIHBIX KUTENEH PUMCKON UMIIEPUU B TIO-
JIO’)KEHUU TIOJIAaHHBIX TIEpe]l OJHUM HUMIIEpaTopoM. /[Ba paHHMX MpaBo-
BBIX TOpSIIKA OOBEAMHSIIOTCS B juS — TMOPSAOK, COXPAHUBIIUNCA OT
NPEbIIYIINX IEPUOJOB, B OTINYHE OT KOTOPOTo leges — HOBBII NOpsi-
JIOK, — COJIEp>Kajl HOBbIE (PEOJANIbHBIE SJIEMEHTHI U UJIeH XPUCTHAHCTRA.

[IpotuBopeunst Mmexay jus U leges BBHIABIIM MOTPEOHOCTH B KO-
TudUKAA PUMCKOTO MPaBa, BBICIIYIO TOYKY KOTOPOW MpPEICTABIISET
coboit kogudukarusa KOctuanana — conaepskanue FOcumuHuaHo8cko-
20 nepuooa.
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3. UICTOUHHUKN PUMCKOTI'O ITPABA

3.1 IlonaTue 1 BUABI HCTOUHHKOB PUMCKOTO IIPaBa

TepMUH «HCTOYHUK» MMEET MHOTO 3HAYECHUU. PUMCKUN HCTO-
puk Tut JIuBui MOHATHE «HUCTOYHHK IPaBay» pacCMaTpUBAI KAK KO-
pEHb, U3 KOTOPOTO BBIPOCIIO MOTYyUYee AEPEBO PUMCKOIO MpaBa, OT KO-
TOPOTO W UAET €ro pa3BUTHE. B ropuanyeckon nurepaType pasiind-
HBIX HapoJIOB MO PUMCKOMY IpPaBy, a TAKXKE B JINTEPATYPE MO COBpE-
MEHHOMY TIpaBy, BBIPAKCHHE «UCTOYHUK IpaBa» YMNOTpeOsseTcs B
Pa3JIMYHBIX CMBICIIAX:

1) KaK UCTOYHUK COAEPKAHUS TPABOBBIX HOPM;

2) kak croco0, ¢gopma oOpazoBaHus (BOSHUKHOBEHHS) HOPM
paBa;

3) Kak UICTOYHHK [MO3HAHMS TTpaBa.

Kak ucmounux cooeporcanus npaeosvix Hopm B IIEPBYIO OUEPE]b
HEOOXOUMO paccMaTpuBaTh CaMU MaTepUAIIbHBIC YCIIOBUS KU3HU
obmiecTBa. IMEHHO OT CYIIECTBYIONIUX OOIIECTBEHHO-3KOHOMHUYEC-
KUX OTHOIIEHHM M CaMOT0 MOJIUTUYECKOTO YCTPOMCTBA rocyaapcTBa
HEMOCPEJICTBEHHO 3aBUCHUT COJIEP’)KAHME W KAYECTBO YCTaHABJIMBaE-
MBIX TIPaBUJI IOBEAECHNUS, KOUMH U SIBIIAETCS MIPAaBOBast HOpMA.

Jlpyroe 3HadueHue, B KOTOPOM YHOTPEOJIICTCS BBIPAKEHUE «HC-
TOYHHK MpaBay, OTBEYAET HA BOMPOC, KAKUMHU MyTIMH BO3HHUKAET, 00-
pasyeTcsi Ta WIM UHas HOpMa MpaBa. B JaHHOM ciydae mpaBUJIbHEE
TOBOPUTH O hopmax evlpadicenuss npasa. B puMCKOM IpaBe Ha IpoO-
TSOKEHUH €T0 UCTOpUM (hOpMaMu BBIPaXKEHUS TIpaBa CIy>KIIIH:

1) o6pIuHOE TIPABO;

2)3aKk0H (B pecnyOJIMKAaHCKUM MEPUOJ — IOCTAHOBJICHMS Ha-
POJHOrO COOpaHus, B SMOXY MPUHIIMIATA — CEHATYCKOHCYJIbTHl —
MIOCTAHOBJICHUSI CE€HATa, B MEpPUOJI aOCOJIIOTHOW MOHAPXUU — HUMIIE-
paTOpPCKUE KOHCTUTYIUN);

3) 3 AUKTBI MAarucTpaToB;

4) nesTenbHOCTh OPUCTOB (FOPUCTIPYICHIINS ).

BripaxkeHue «MCTOYHUK PUMCKOIO IpaBay yHmOTPeOsieTCs Tak-
KE B CMBICIIE UCMOYHUKOG e20 no3HaHus. CroJa OTHOCATCS FOpHUIAYE-
CKHE MaMsTHUKHU, HanpuMep, koaudukamus ummneparopa OctuHuana,
MPOU3BEJCHNUS] PUMCKUX IOPUCTOB, MPOU3BEICHUS PUMCKHUX IUCATe-
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Jied, UCTOPUKOB U (puocodoB, JomIeANINE O HAC HAIMUCH Ha Jepe-
BEe, KaMHe, MeTaiyie (Hampumep, OpoH3oBas Jocka «l'epakieickas
Ta0JUIIa», CoJIeprKaIasi 3aKOH O MYHHUITUITAIIBHOM YCTPOMCTBE), Ha-
MMCH Ha CTEHAX MOCTPOEK (HampuMep, HAIMUCH, HalICHHBIC TIPU pac-
konkax r. [lommen) m 1.1, M3yueHHuro Takux HAJMUCEN MOCBSIIECHA
CrelnraibHas oTpacanb UCTOpUM — 3nurpaduka. L{eHHpIM UCTOYHU-
KOM TIO3HAHHUS PUMCKOTO TpaBa SBJISIOTCS MaMUPyChl, H3YYEHUIO KO-
TOPBIX MOCBSIIEHA OTPACIb HCTOPUN — MAMTUPOJIOTUSL.

3.2 O06bprgHOE IIPABO

B Hactutyuusx FOctuHuaHa NOpOBOIUTCA pasziiduyue MEXIY
MpaBOM MHUCaHBIM (1us scriptum) U HemucaHbIM (ius non scriptum).
[Iucanoe mpaBO — 3TO 3aKOH W JAPYrU€ HOPMBI, UCXOSIINE OT Opra-
HOB BJIACTU U 3a()MKCHPOBAHHBIE UMHU B OIPEICICHHOW pEIaKIINM.
Henucanoe npaBo — 3TO HOPMBI, CKJIJIBIBAIOIIIAECS B CAMOW MPaKTH-
ke (0e3 yuacTtus 3akoHojarenst). Eciau Takue npaBuiia moBEJIEHUS JIIO-
el TMPU3HAIOTCS W 3aIMINAIOTCS TOCYJIapCTBOM, OHU CTAaHOBSITCS
IOPUIMYECKUMU OOBbIYasiMU U COCTABIISIIOT OOBIYHOE IPABO, MHOT]IA
BOCIIPUHUMAIOTCSA TOCYJAPCTBEHHOW BIACTHIO, MpuUaromie um Qop-
My 3akoHa. Eciiv 3Tu npaBuia He MOoay4aroT IPU3HAHUS U 3alUTHI OT
rocyaapcTBa, OHU OCTAITCS MPOCTHIMU OBITOBHIMH O0OBbIYasiMH. CaMo
dbopmupoBaHue 00bIYAEB SBIAETCS PE3YIHTATOM UX HEOJHOKPATHOTO
MPUMEHEHUSI, TIPU KOTOPOM IMPaBWJIO MPUOOpETAaeT TUIMHUYECKUN Xa-
pPaKTEp U €CIIM OHO MPU3HAHO rOCYJAapCTBOM, MpEBpalllacTCa B 00s13a-
TEJBHYIO JIJIsl IPUMEHEHHUsSI B Oy IyIIIeM HOPMY.

OObI4HOE TIpaBO MpeEJICTaBIsIET COO0M JipeBHEHITYI0 hopMy 00-
pazoBaHus pUMCKOro mpaBa. HOpMbl 0OBIYHOTO pUMCKOTO mpaBa 000-
3HAYAIOTCs TePMHUHAMHU: mores maiorum (oObl4au MPEeaKoB), USUS
(oObryHas mpakTuka), commentarii pontificum (oObluau, CJI0KHUBILINE-
Cs B MpPaKTHKE XPEloB), commentarii magistratuum (oObluau, cio-
KUBILHUECS B MPAKTUKE MarucTparoB) W T.1. B mummeparopckom rie-
puoje UcHoJib3yercst TepMuH consuetudo (0ObIvait). B cambiil panHuMit
NEpUOJ] MPaBOBbIC MPEANUCAHUS HE OTIMYAIUCh OT MPABUJI PEIIUTH-
O3HOTO XapakTepa, T.K. BCe OOBIYHBIE U MPABOBbIC MpaBUjIa HOCHIH
CaKpaJIbHBIM XapakTep W YKIaJbIBAJIUCh B PEIUTHO3HOE MpaBo. ToJb-
KO MO3HEE MOSABUIOCH CBETCKOE MPABO.
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FOpuct [ToMOHMI yka3bIBaeT Ha JIBa JPEBHEMIIMX dTala B pas-
BUTUU PUMCKUX HOpM moBejieHus. [IepBbIii 3Tanm OTHOCUTCS K MEPHO-
Iy 10 BO3HUKHOBEHMSI IOCYJIapCTBa, KOTJa €IIE€ HE CYLIECTBOBAJIO
KJIACCOBOT'O PacClOeHUs puMCKoro ooOiecta. Toraa HOpMbI TTOBEE-
HUSI HE UMEU MPaBOBOr0 3HAYEHUS, a ObUIM OOBIYHBIMU MPABUIIAMHU
noBeeHus Jtojieid. BTopoli (ImpaBoBOii) 3Tan Hayajiacs ¢ pacciaoCHUs
PUMCKOT0 00111eCTBa M1 BOBHUKHOBEHHUSI pUMCKOI'0O TOCY/1apCTBa.

B Teuenue A0Jroro BpeMEHM MUCHMEHHBIX 3aKOHOB IMOYTH HE
OBLIO, T.K. IPH IIPOCTOTE XO3IUCTBEHHOTO CTPOSI, BCEH OOIECTBEHHON
U XO3SIICTBEHHOW KU3HM, MPU HEPA3BUTOCTU 00OpPOTa B 3aKOHAX HE
OBbLIO HEOOXOAMMOCTH, MOKHO OBLJIO OOXOJUTHCS OOBIYHBIM TPABOM.
[lepuon nucanoro npasa B Pume Hauancs, kornaa miedeu (cBoOOIHOE
OeIHOEe PUMCKOE HAaceJeHHE) MOcCJie JOJrod M YHOpHOH OOpBOBI C
naTpulvsiMi (MMOTOMKaMH JIPEBHEUIIIUX PUMCKHX POJIOB, 3aHUMAIO-
1€ MPUBWICTUPOBAHHOE TOJIOKEHNE B OOIIECTBE) JOOUIIUCH 3alUCU
MpaBWI OOBIYHOTO MPaBa, MPUMEHSIEMbIX Ha MpaKTUKe. Tak BOZHUKIIU
3akonbl XII Ta6mui (Lex XII tabularum), sBasiroiuecs mo CymiecTBy
KoauduKalyein o0bluaeB ¢ HEKOTOPHIMU 3aMMCTBOBAHUSMU U3 Tpeye-
ckoro npasa. 3akoHbl XII Tabmui — Hanbosee paHHUN UCTOUYHUK PUM-
CKOro mnpaBa (KaKk MCTOYHUK IMO3HAHUS TpaBa), OOBIYHO JIaTUPYyEMBbIi
451-450 romamu 1o H.7. TeKCTBI PTUX 3aKOHOB B IIOJINHHOM BHJE HE
JOLIUIA J0 Hac; KaK MOBECTBYET TPaIUIIMs, Tabmuipl cropenu B 390 ro-
Jy 10 H.3. BO BPEMsI HAIIECTBUS TAJUIOB HA PuM. DTOT HOpUIAYECKUN
MaMSITHUK COXPAHWIICS TOJIBKO B CKYJIHBIX M HESICHBIX MO CMBICIY OT-
pBIBKaX B MPOU3BEACHUSIX MO3THEUIINX PUMCKUX U TPEUECKUX aBTO-
poB (JIuBus, 'emnusa, [Hunepona, I'as u apyrux). OtnenbHbIe MOJIO-
keanst u3 XII Tabmuiy BcTpedyaroTcs B UX COUYMHEHHUAX JIMOO B KpaT-
KMX BBIJIEpXKKaX, JIMOO B CBOOOJAHOM Iepeckaze. Yale Bcero aHTHY-
HbIE aBTOpPbI OrpaHUYMBAIOTCS yKazaHueM, uto B XII Tabnunax npe-
JTyCMAaTpUBAJIOCh TAKOE-TO PEHNIEHHUE OMPEAECIEHHOIO HOPUIHYECKOTO
Borpoca. 3anucanubie B 3akoHax XII TaGmuiy nmpaBoBble HOPMBI HO-
CUJIM, KaK NpPaBWJIO, HE Ka3yUCTUUECKUM, a OOIIMI XapakTep. XOTd
OHM HE OXBAThIBAJIM BCEr0 PUMCKOIrO IpaBa TOTO MEPUOJA, HO B HHUX
ObLT MPEeIyCMOTPEH MOPAIOK CYJONPOU3BOACTBA, COAEPIKAIUCH all-
MUHUCTPATUBHO-TIOJIMIIENCKUE HOPMbI, UMEJIMCh HOPMBbI IPaKIaHCKO-
IO U YroJIOBHOTO IpaBa, B YACTHOCTH, OHU COAEPKAIU OPUIUYECKUE
TEKCThl O TOPTOBJIC, O HACIEIOBAHUM, O HEOIIATHBIX JOJDKHHUKAX, O
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NPECTYIUICHUSX MPOTUB JUYHOCTU U MPOTHUB COOCTBEHHOCTHU, O JIKE-
CBHUETEJILCTBE, BOJIIECOCTBE U TOMY IIOJI00HOE.

[To Mepe ykpeIieHHs U paclIupeHus roCyaapcTBa HEMHUCAHOE
IIPaBO TEPECTAET YJIOBICTBOPATh BO3HHUKAIOIIUM HOBBIM TMOTPEOHO-
CTSIM PETYJIUPOBAHUS BO3PACTAIONIET0 000pOTa BBUAY CBOCH HEOIpe-
JIEJICHHOCTH M MEIJIUTEIbHOCTH 00pazoBaHusa. OObIUHOE TIPaBO YCTY-
naeT JOpPOTy 3aKOHaAM U ApyruMm Gopmam ImucaHoro mpasa. B ummepa-
TOPCKUN TIEPHOJI OOBIYHOE MPaBO OTCTYNAET HA 3aJHHM IJIaH eIle U
MOTOMY, YTO 00pa30BaHME E€AMHOTO OOBIYHOTO TpaBa Ha OTPOMHOM
TEPPUTOPHUU BOOOIIIE HEBO3MOXXHO, a CYIIECTBOBAaHHWE MECTHOTO
OOBIYHOTO TIpaBa OT/ACJIBHBIX TEPPUTOPUN HE OTBEUAJIO 3a7avaM IICH-
TpaJIM3allUM BIacCTH. B 3TOT mepuoa mosBUIICS MPUHIIAI — aBTOPUTET
oObI4asi B CHJIy €ro JOJITOBPEMEHHOI'O0 NMPHUMEHEHUS 3HAYUTENICH, HO
OH HE JIOJKEH OBITh CUJIbHEE 3aKOHA.

3.3 3akousbl

B pecnyOnukaHCKHil TTepruoj 3aKOHBI TPOXOAMIN Yepe3 Hapo-
HOe coOpaHue M Ha3bIBAIKUCH leges. Pa3BuTHe KW3HU BBIIBUTAIO 3TOT
VCTOYHMK ITpaBa Ha InepBoe Mecto. Ho, TeM He MeHee, 3aKOHOB B pec-
nyOIMKAaHCKUN MEPUOJ] U3aBAIOCh HE TAK MHOTO, OTPOMHOE 3HAUYEHUE
U pacnpoCTpaHEHHE MOJYy4YWSIM crieuuuueckue (popmbl: 3IUKTHI Cy-
NEOHBIX MAaruCTPATOB M JAEITEIBHOCTh OPUCTOB. B pamkax cBOUX IOJI-
HOMOYHUN PUMCKHE COOpaHHs MOTJIM MPUHUMATh PEIIeHUs, KOTOpPbhIe
CTAaHOBWJIUCH 00SI3aTEIbHBIMU JJIsl BCETO PUMCKOro Hapojaa. Kaxkablii
3aKOH, IPOBO3IJIAIICHHBIA COOpaHWEM, UMEN TPU YacTU: MepBas —
BBOJIHAsI YaCTb — NPECKpUnyus, BTOpas — po2ayus — HEU3MEHSIEMOE
MIOJIOYKEHHE, PABUIIO U TPEThSI — 3aKIFOYUTEIbHAS YaCTh — CAHKYUAL,
cozepxaniasi Mepbl, IPUMEHSIEMbIE K JIMLAaM, HapyIIAIONIUM 3aKOH.
3aKoHbI, TPOBO3IJIAILICHHbIE COOpaHUSMH, ObLIM aOCTPaKTHBIMH U
BCEOOIIMMHU TMpaBWIaMH T[OBEACHUS, NPEANUCAHHBIMU TpakIaHaM
Puma.

B nepuwon npuHIMIIaTa 3aKOHbI M3AABAUCH ceHATOM. OKoHYa-
TEJIbHOE YKPEIUIEHUE UMIEPATOPCKOW BJIACTH MPUBEIO K TOMY, YTO
€AUHOJINYHOE PACIOPSKEHUE UMIIEPATOPaA CTAJIO ITPU3HABATHCS 3aKO-
HOM. MMmeparopckue pacnopsiKeHHs, HA3bIBAEMbIE KOHCTUTYILIUSIMH,
CYILIECTBOBAJIM B CIEAYIOMINX POopMaXx:
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1) kTl — 0OIMe pachopsbKeHHUs, OOpallleHHbIe K Hacele-
HUIO;

2) PECKPHUIITHl — PACHOPSHKCHHS 110 OTACIBHBIM JeiaM (OTBETHI
Ha OTJICJIbHBIC X0/IaTaliCTBa K HMIIEPATOPY );

3) MaHAATBl — WHCTPYKIIUH JIJIS HIMIIEPATOPCKUX YHHOBHUKOB;

4) meKpeTbl — PENICHUS IO IOCTYIABIIMM Ha PacCMOTPEHHE
UMITIepaTopa CIIOPHBIM JIeaM.

B nepuoa abCoMOTHON MOHApXWU UMIEPATOPCKHUE 3aKOHBI CTa-
JI1 UIMEHOBATHCH leges.

3.4 DAUKTBI MATICTPATOB

OpnHolt u3 cnenuPuYecKux, NIPUCYIIUX TOJIBKO PUMCKOMY TPaBy
dbopm 0OpazoBaHUsI HOPM SBIISIOTCS SAUKTHI MAaruCTPaToOB.

B pumckoM rocyaapcTBe yupexaaauch rocygapcTBEHHBIE opra-
HBI, YWIEHAM KOTOPBIX JOBEPSIach 3a00Ta 00 OTJAEIbHBIX CEKTOPax Io-
CyHapCTBEHHOU M3HU. [10CTOSIHHBIE CEKTOPBI TOCYAAPCTBEHHOW pa-
0O0TBI, COBEpIIIAEMON ATUMHM JIMIIAMH, HA3bIBAJTUCh MarucTparypamu, a
Jula, U30paHHbIE U HAJCJICHHBIE BIACTHIO ISl MPOU3BOJICTBA TAKUX
paboT, Ha3bIBAIMCh MarucTparamu. MaructpaThl ObLITH BPEMEHHBIMU
CITY>KaIllUMU, U30UPaBIIMMUCS, KaK NPaBUJIO, Ha 1 TOJ U UCIIOIHSIN
CBOIO JOJKHOCTh OecruiaTHO. OHU HECIM OTBETCTBEHHOCTH 32 CBOIO
paboty, KoTopas Morja OBITh TPa)KJAHCKO-TIPABOBOM, YTOJIOBHO-
IPaBOBOM WJIM MOJIMTUKO-IIPABOBOM MpHUpOAbl. Maructparsl ObLIN OT-
paHUYEHBI B CBOEW BJIACTU — 00JI€€ BHICOKHE WJIM OJMHAKOBBIE IO
paHry MarucTparypbl MOTJIM 3a0pETUTh (OTMEHHUTH) AKTHI APYTUX Ma-
TUCTpaTyp B Cllydyae HECOrjlachsi C HX COCTaBUTEIsAMH. TepMuH
«QIUKT» MPOUCXOJUT OT cjioBa dico (roBOpr0) U MepBOHAYAIBLHO 000-
3HaYaJl yCTHOE OOBSABJICHUE Marucrpara Mo TOMYy WJIM UMHOMY BOIPO-
cy. C TeyeHHEM BpPEMEHU JAUKT TOJYUYUJ CHEHUATBHOE 3HAYCHUE
MPOTPAMMHOI0 OOBSIBJICHUS, KOTOPOE PECITYOJIMKAHCKHE MAarucTpaThl
Jenaii B TUCbMEHHOUW (popMe MpU BCTYIUICHUH B JOJKHOCTD.

Oc000 Ba)KHOE 3HAYEHUE UMETTH:

1) 5IUKTBI MPETOPOB (TOPOJCKOI0 — BEAABIIEIO I'pa’kJIaHCKOMN
IOPUCAUKIIMEN B OTHOIIEHUAX MEXKIAY PUMCKUMH T'pa)KJlaHAMU, Tepe-
IPUHCKOI0 — BEAABIIEr0 TPAXAAHCKOW IOPUCAUMKLHEN IO CIIOpaMm
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MEXY NEPErPUHAMHU, A TAKKE MEXKIY PUMCKUMHU T'PAXKIAHAMU U TIE-
perpuHaMu) U IPaBUTENICH TPOBUHIINI;

2) 3UKTHl KypYJbHBIX 3JIWJIOB, BEAABIIUX T'PAKIAHCKOWU FOpPHC-
JTUKIIMEN MO TOPrOBBIM JesaM (B MPOBUHIIUSAX — COOTBETCTBEHHO —
KBECTOPOB).

B cBoux snmkTax, 00s3aTeNbHBIX IJIs W3/1aBaBIIMX UX MarucT-
paTyp, MarucTparbl OOBSABIISUIM, KaKue MpaBuia OyayT JieKaTh B OC-
HOBE UX JICSITEILHOCTH, B KAaKUX CIydasx OyJyT JlaBaTbCsl UCKU, B Ka-
KMX HET U T.II. DJIUKT TAKOTO POJA HA3bIBAIU MIOCTOSTHHBIM, B OTJINYUE
OT Pa30BbIX OOBSBICHUHN MO OTJACIBHBIM CIyYallHbIM MoBoJaM. Dop-
MaJbHO 3JUKT ObUI 00s3aTENEH TOJBKO ISl TOrO Marucrpara, KOTo-
PBIM OH OBLT M3J]aH, ¥ TOJILKO Ha TOT T'0Jl, B T€YEHHWE KOTOPOr0 Maru-
CTpaT HaXOJWJICS y BJIACTU, OAHAKO HauOOJEee yAauHbIE MyHKTHI 3IUK-
Ta BIOCJEICTBUM MOBTOPSUINCh B 3JIMKTaX HOBBIX MAarucTpaToB H
npuoOpeTaivi yCTOWYMBOE 3HaYEHUE.

ITpumepno ¢ III B. 10 H.3. B Pume 0OI111€CTBEHHBIE OTHOLICHUS
3HAQYUTEIBPHO YCJIOKHUJIMCh 3a CUET PAa3BUTUA TOPTOBIU C JPYTUMH
UTAJIbIHCKUMU OOLIMHAMHM W JPYTUMH CTpaHamu. BcieacTBue uero
CTapbl€ HEIOJIBUKHBIC U KOJIMYECTBEHHO OTPAHUYCHHBIE HOPMBI yKE
CYIIECTBOBABIIETO HMBUIIBHOTO IPaBa MEPECTAIN yAOBIETBOPATH 3a-
npocaM Ku3HU. OCymecTBisisi PYKOBOJICTBO TPAXJAHCKHUM IpPOLEC-
COM, MPETOP MNBITAJICA NPEOAOJIETh TPYJIHOCTH, BO3HUKAIOIINE W3-32
HECOOTBETCTBHS CTAPBIX HOPM LMBUIIBHOTO IIpaBa HOBOMY YKJIady
oOI1IeCTBeHHBIX OTHOIIEHUN. [IpaBy npumaBaics MpOrpeCCUBHBIN s
TOTO BPEMEHU XapakTtep 0e3 (hopMaabHONH OTMEHBI UCKOHHBIX HOPM.
Hwu nperop, HU npyrue mMarucTparbl HE MOTJIM OTMEHHUTh WU U3ME-
HUTHh CyLIECTBYIOIIMN, CO34aTh HOBBIM 3aKOH, HO B KAYE€CTBE PYKOBO-
nuTenel cyAeOHOW NESITeNbHOCTH OHM MOTJM MPUIATh HOPME LHU-
BUJIBHOTO TIpaBa MPAKTUYECKOE 3HAYEHUE WJIM, HA00OpOT, JIMIIHTH
CUJIBl TO WJIM MHOE ITOJIOKEHUE LHMBUIIBHOIO IIPaBa, TEM CAMBIM J1aTh
Cy1€OHYIO 3alIUTy HOBBIM OOIIECTBEHHBIM OTHOIICHUSIM.

[IpaBoTBOpUECKaAsT AEATEIBHOCTH MAaruCTPaToOB pa3BUBAJACh I1O-
creneHHo. [lepBoHayanbHO MPETOP MOT TOJBKO MPABWIBHO (MO €ro
MHEHHIO) MPUMEHUTh HOPMY IIMBWJIBHOTO IIpaBa, 3aTE€M, B CBS3HU C
OCTpOM HEOOXOJUMOCTHIO PETYJIUPOBAHUS JIUHAMHUYHO pPa3BUBAIO-
IIMXCSI HOBBIX OOIIECTBEHHBIX OTHOIICHUM, NESITEIHbHOCTh Marucrpa-
TOB CTaJla BBIPAXaThCA B 3aI0JHEHUH MTPOOEIOB IMBUIBHOTO MpaBa ¢
MMOMOIIBIO CBOMX 3IMKTOB. HakoHEW, 3AMKT MpeTopa CTal BKIOYATh
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IIYHKTBI, HAlPABJICHHBIE HA W3MEHEHUE W UCIIPABJICHUE LUBUIbHBIX
HOPM ITpaBa.

Taxkum o06pa3oM, MPETOPCKHUI SIUKT, POpMaIbHO HE OTMEHSS
HOPM LHUBUJIBHOIO NPaBa, yKa3blBaJl MYTH ISl IPU3HAHUS HOBBIX OT-
HOIIIEHUM Y 3TUM CTaHOBWJICS (OpMON O0Opa3oBaHMsI MPABOBOW HOP-
MbIL. B pe3ynbTare Takou mpaBOTBOPYECKOMU JESITEIBHOCTH IMPETOPOB U
OPYTUX MarucTpaToB CJIOKHIIACH HOBAasi CUCTEMA HOPM, MMOJyYUBIIAS
Ha3BaHUE «IMPETOPCKOE MPaBO», T.K. HAUOOIbIIEEC 3HAYCHUE B ITOU
MPABOTBOPUYECKOM JEATEIIbHOCTH UMET UMEHHO MPETOPCKUMN 3]TUKT.

[IpaBOTBOPYECTBO MPETOPOB HE MOTJIO COXPaHATh CBOETO 3HA-
YEHUS 110 MEpE YCUIIEHUSI UMIEepaTtopckout Biaactu. Bo Il B. H.3. ummne-
patop AnpuaH BO3JIOXWI Ha ropucta lOnmana koauduKaiuo oT-
JEIbHBIX TIOCTAHOBJICHUH, COJAEPKAIIMXCS B MPETOPCKUX 3UKTaX.
Bripabotannass KOnmaHoM OKOHUYaTeNbHAs PENAKIUSI «IIOCTOSIHHOTO
SAUKTa» OblIa 0JJ0OpeHa UMIIEPaTOPOM U OOBSBIICHA TTOCTAHOBJICHU-
€M CEeHaTa HEM3MEHHOM, XOTs HMMIIEpAaTOp OCTaBWUJI 3a COOOU MIpaBo
JenaTh K HeMy gonoJjiHeHus. C 3Toro BpeMeHU MpaBOTBOPUYECTBO Ma-
TUCTPATOB MPEKPATUIIOCK.

3.5 AeATeABHOCTB IOPUCTOB

Paznenenue Tpyna Ha (GU3MUECKUNA M MHTEIJIEKTYAJIbHBIN CITO-
coOCTBOBAJIO pa3BuUTUIO B Pume nurtepaTypsl, punocodpuu, apXxuTek-
Typbl, UCKYCCTBa U, OCOOECHHO, MTPAaBOBBIX U BOCHHBIX 3HaHUMU. BoJib-
IITUM yCII€XaM PUMJISH B MPABOBBIX U BOCHHBIX 3HAHUSIX CIIOCOOCTBO-
BAJI0O CaMO PUMCKOE€ TOCYJapCTBO, MOJJICPKUBAIOIIEE CTPEMIICHUE K
W3YUYEHHUIO TIpaBa U BOCHHOW HAyKW M 00OeCTeuMBaroiiee OJIECTSIIYIO
MOJIUTUYECKYIO Kapbepy MPEJACTABUTENSIM 3TUX HaYK.

IOpuctamu B apeBHEHITYIO AMOXY ObUIA MOHTU(UKUA — KPEIbI
kyapTa FOnuTepa, cocraBisiBiIne ocoOyo «kacty». OHU TOJIKOBAIU
3aKOH, HE IOCBAIIAs MacChl B CBOU IOpUIAYECKUE TauHbl. [1o npuaa-
HUIO Hekuil DnaBuil (mucel AeMOKpaTuieckoro peopmaropa Anmnus
Knapaus) noxutun u oOHapogoBan coOpanue GopMyIsipoB WIH Tpa-
(dbapeToB HMCKOBBIX MPOMU3BOJICTB, a TAKXKE KaJlCHAApbh, COACPKAIUN
yKa3aHUE, B KaKUe JHU MOKHO BECTH CYJICOHbIC Jeja U JaXe u3aal
OTJENIbHBIN IOPUANYECKUN COOPHHK, MOJYYUBIINK (MO €r0 UMEHU)
HazBaHue ius Flaianum, TeM cambIM cliejiaB TOCTYIMHOM JIJisi CBETCKHUX
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v TaliHy xKpenoB. [IpaBna, HCTOPUKM CTaBAT MOJ COMHEHHE CYIIIEe-
CTBOBaHHE TaKOro cOOpHHUKaA, BO BCAKOM Cilydae, 0 HaIIuX JHEH OH
HE COXPaHMUJICA.

ITo3xe mepBbIit KOHCYN U3 TedeeB Tubepuit KopyHnkanwmii cue-
Jajd CBOM KOHCYJbTAllMM MyOJIUYHBIMH M IOPHUCTIPYISHIIUS OKOHYA-
TEJIBHO CTajla CBETCKOM. BOJIBIIMHCTBO PUMCKUX IOPUCTOB MpPHUHAJIJIC-
JKaJK K DJIMTHOMY COCJIOBUIO OOIIECTBA, 3aHUMAJIM BBICOKOE CITyKeO-
HOE ToJoKeHue. biarogapsi cBoeMy MOJIOKEHHIO B OOIIECTBE U BhI-
JAIOIIEMYCsSl KaueCTBY JaBAa€MbIX KOHCYJIbTAllUM PUMCKHE IOPUCTHI
uMenu OOJbIION aBTOpUTET W BiMsHUE. He mMest 3aKkoHOAaTEIbHOU
BJIACTHU, CBOCU KOHCYJIbTALMOHHOW IPAKTUKON PUMCKHUE FOPUCTHI HE-
MOCPEICTBEHHO BJIMSUIM HAa Pa3BUTHE MpaBa aBTOPUTETOM CBOMX Ha-
YYHO-TIPAKTHYECKUX 3akitoueHui. [IprugaBas cBOUMH TOJKOBaHUSIMHU
OTIpEeJICTICHHBINA CMBICT 3aKOHY, IOPUCTHI B CBOEH MpakTUKe (DakThue-
CKH CO3/IaBaJIi HOPMBI, IPUOOPETIIINE 3aTE€M aBTOPUTETHOCTh, IPaHU-
YUBIITYIO ¢ 00s3aTeIbHOCTRI0. Takas JesTeIbHOCTh FOPUCTOB, IO CY-
IIECTBY MMEBINIasi Ha3HAUYCHHE MOMOTaTh MPUMEHEHHIO HOPM TIpaBa,
(hakTUYEeCKU CcTajla CaMOCTOsATEbHON (DopMOit TpaBo0Opa3OBaHUA.

®opMBI JEATETLHOCTH PUMCKHX FOPHUCTOB XapaKTEPU3YIOTCS
CJICTYIOIINUMHU TEPMUHAMU

1) respondere (oTBe4aTh) — KOHCYJIbTallMOHHASI paboTa — Aadva
rpakJaHaM M MarucTparaM OTBETOB IO BBI3BIBAIOIIUM y HHUX COMHE-
HUS BOIIPOCaM;

2) cavere (MpUHUMATH MEPHI MPETOCTOPOKHOCTH) MU Scribere
(mucaTh) — OrpakJACHHUE WHTEPECOB IpakAaHWHA MPU COBEPIICHHUH
C/ICJIOK ITyTEM COBETa HE BKJIIOYATh KaKOE-JIMOO HEBBITOJHOE yCIOBHE
U T.M., pEJAKTUPOBAHUE KAKUX-TMOO (POpMaJIbHBIX JOKYMEHTOB, Ha-
npuMep cocTaBlieHue (opmysisipa JOTOBOpa WX JIPYroro JAeIOBOTO
JIOKYMEHTA;

3) agere (BeCTH JIeJI0) — PYKOBOJACTBO MPOIIECCYyATbHBIMU JICH-
CTBUSIMHU CTOPOH (HO HE BECTH JIEJIO B KAUECTBE aJBOKATA).

[IpaBoTBOpUECKHIT XapakTep U (QopMalabHOE MPU3HAHUE JIes-
TEJbHOCTh IOPUCTOB Mojiyduia B anoxy npuniumnara (I-111 Bs. H.3.). B
ATOT TIEPUOJ PUMCKas FOPUCTIPYACHIIMS JOCTHIJIA CBOErO pacliBeTa
(9TO PIOXA KJIACCUYECKOTO MpPaBa).

[TpuHuencel ObUTM 3aMHTEPECOBAHBI B COXPAHEHUM aBTOPUTETA
IOPHCTOB, T.K. OHH B OOJIBIIMHCTBE CIy4YaeB MOJACPKUBAIN U IPOBO-
WM TIOJIUTUKY JeWCTBYIOIIero mnpuHiernca. Haunnas ¢ ABrycra,
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MPUHLEICH CTajlu MPEJOCTaBIATh HauOOJee BBIJAIOIIUMCS IOpUCTaM
0co0o0€e MpaBo JaBaTh O(UIIMATbHBIE KOHCYJbTAMU. TaKkue 3aKiroye-
HUA ObUTH 00s3aTEIBLHBIMU JJISI CY/IBU.

Cuna pUMCKHUX IOPUCTOB, TBOPUECTBO KOTOPHIX COXPAHUIIO CBOE
3HAUYECHHE B TEUEHUE MHOTHX BEKOB, 3aKJIKOYaJIOCh B HEPA3PBIBHOM
CBS3U HAyKHU U MpakTUKU. VIX MHEHHS SBISIOTCS CBOETO poja oOpas-
IIOM HCTOJKOBAHMS W HMHTEPIpPETAlMU NPaBOBbIX siBIeHUM. s xa-
PAKTEPUCTUKHU JIESITEILHOCTU PUMCKHUX IOPUCTOB IOKA3aTeJIbHBI, Ha-
npuMmep, ciaeAyroiue apopusMbl: «HE CIEAYyeT, UCXO0Hs U3 0OIlero,
OTBJICUEHHOT'O MpaBWJIa, YepIaTh, CO3/]aBaTh KOHKPETHOE IMPaBO; Ha-
000pOT, HYKHO, OCHOBBIBasICh Ha CYILIECTBYIOUIEM, >KMBOM IIPaBeE,
ctpouTh ob6myo dopmy» (D.50.17.1, Paulus) nim «HenmpaBUIBHO J1a-
BaTh OTBETHI, KOHCYJIbTAIIMU WIH PEIIaTh JIeJI0, HE UMes B BUY BCETO
3aKOHA, a MPUHKUMAasi BO BHUMAHUE TOJIbKO KaKyH-HUOY/b €ro 4acTh
(D.1.3.24, Celses).

HayuHo-nuTepaTypHble NpOU3BEACHUS PUMCKUX IOPUCTOB, J10-
HIEIINE 10 HAC B HE3HAYUTEIbHON YacTH, MOKHO YCJIOBHO Pa3ACiIUTh
Ha CIIEYIOIINE KAaTErOpUH:

1) mpou3BeneHus1, MOCBAIICHHbIE pa3pabOTKe UBUIBHOTO MTpaBa
(B IPOTUBOIOIOAKHOCTh MPETOPCKOMY);

2) KOMMEHTapHUH K MPETOPCKOMY DJIUKTY;

3) aurecTsl, OOBEAUHABIINE IMBUIBHOE U MPETOPCKOE MPABO —
JIUTECT», T.€. «COOPAHHOE;

4) yueOHUKH — HWHCTUTYIMH. HamOonbineir momyssipHOCTHIO
MOJIb30BAIMCh MHCTUTYIMU ['ast; nanee cOOpHUKM MpaBuil, COOPHUKHU
MHCHUM;

5) coopaukun ka3zycoB Toj 3ariaBueM «Bompoce» (Llenb3a,
[Tomnonust u ap.), «OtrBeTb» (IlanuHuana) u npoyee. Takxke pum-
CKHMH FOPUCTaMHU OBbLIO HAITMCAHO MHOTO MOHOTrpaduid Mo crenuaib-
HBIM BOITpOCaM.

B TecHOl CBS3U C MPAKTUKOW PUMCKHE FOPUCTHI 00y4Yaan MOJIO-
IBIX JIIOJIEH, KETABIINX OCBATUTH CE0sl OPUANUECKOMN AEATEIbHOCTH.
MouJtobie FOPUCTHI, C OJTHOM CTOPOHBI, CIYIIAIN TEOPETUYECKAN KYPC
npaBa (3Ta popma oOyuyeHuss o003HavalIach CIOBOM Instituere, MO3TO-
My y4eOHMKHU MpaBa CTajdu Ha3bIBaThCAd MHCTUTYIMAMM), a C Apyroi
CTOPOHBI, TPUCYTCTBOBAJIU MPU KOHCYJIbTAIUAX, JaBAEMbIX UX YUUTE-
JISIMH.
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JI714 pUMCKOM TEOPETUUECKON KOPUCIIPYICHINN XapAKTEPHO Ha-
JIMYXE ABYX IIKOJI WJIM HAIPABICHUM:

— mnepBas — cabunuanibl. OcHoBateneM ee Obl1 Kanuton. Ha-
3BaHre CaOMHCKas IIKOJIa MOoJy4uia o UMEeHH yueHuka Kanutona —
Cabuna;

— BTOpass — npokyiuaHubl. Ee ocHoBarenem Obln JlaGeoH.
CBoe Ha3zBaHUWE 3Ta MIKOJA oaydnia no uMmeHu [Ipokyna — ydeHuka
JlaGeona.

OTHU WIKOJbI NO-PAa3HOMY PEIIAIM T€ WJIM HHBIE BOMPOCHI YacCT-
HOro mnpasa. Hanpumep, no cieayromeMy BOIPOCY: €CIU HEKTO Clie-
Jaj HeYTO U3 MaTepualia, MPUHAJJISKAIIETO APYyroMy COOCTBEHHUKY,
TO KTO COOCTBEHHHUK HOBOW BeIlU — COOCTBEHHHMK MaTepuajia WU
co3zaresib HOBOM Bemu? CaOWHUAHIIBI, UCXOJIs U3 TOTO TE€3UCA CTOU-
KOB, 4TO MaTepHsi TOMUHUPYET HaA GOPMOM, CUUTAIH, YTO COOCTBEH-
HHUKOM HOBOW BEIIM SIBJISIETCS COOCTBEHHUK Marepuana. [Ipokynuan-
Il CUMTAJIA, YTO COOCTBEHHUKOM HOBOW BEIU SIBJIAETCS €€ CO3/1a-
T€JIb, 00OCHOBBIBAsI 3TO MHEHHEM APHUCTOTENS — «MaTEpHs HE CyIIe-
CTBYET, [I0Ka OHAa HE 00peTeT hopMy».

Cpenu ydeHbIX CYHIECTBYET PACIPOCTPAHEHHOE MHEHHUE, YTO C
NEePEXoI0M K a0COJIIOTHOM MOHApXWU Pa3BUTHUE PUMCKOW IOPUCTIPY-
JNECHIMU yTpayuBaeT TBOpUYECKUM Xapakrep. Haunnas ¢ IV Beka, ropu-
CTOB HMCIIOJIB3YKOT YK€ HE B Ka4€CTBE TBOPILIOB MpPaBa, a Ha JTOJKHO-
CTSAX HMMIEPATOPCKMX YMHOBHHUKOB. [lokazaremem ymnagka siBIsIETCA
3aKOH (TIepBOM MOJIOBUHBI V BEKa) O IUTUPOBAHUM FOPUCTOB: BMECTO
OBLJIOTO TBOPUYECKOTO PEIICHUSI BOSHUKAIONIUX B KU3HU BOIPOCOB Te-
1epb NPUMEHSIOT MEXAHUYECKNUE CCHUIKA Ha BBIJTAIOIIUXCS FOPUCTOB,
MHEHHUSI KOTOPBIX IPHU3HAHBI MO 3TOMY 3aKOHY 00s3aTelbHbIMH. K
HUM oTHocuimch ['ai, Ilanmauan, IlaBen, Yinpnuan m MojecTuH, a
TaK)Xe T€ IOPUCTHI, HA KOTOPHIX CCHUIAINCH B CBOMX PabOTax 3TU MATh
aBTOPOB (MPHU PACXOXKJICHUU MHEHUM Ha3BaHHBIX IOPUCTOB MPEIH-
ChIBAJIOCh PYKOBOJICTBOBATHCSI MHEHHEM OOJIBIIIMHCTBA U3 HUX, a TIPH
PaBEHCTBE T'OJIOCOB — NPUAEPKUBATHCA MHEHUS | lannHunana).
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4. KOANPHKAITMA PMMCKOI'O ITPABA
4.1 Koandukamnmsa B UMIEPATOPCKUU IIEPUOA

O6wre 1 pa3HOXapaKTEPHOCTh HOPMATUBHOTO MaTepHaia mpe-
JTOTPEACTHIN MOTPEOHOCTh B OOBEIUHEHNU U CUCTEMAaTHU3aIluA HAKO-
MUBIIUXCS HOPM IpaBa.

Haunbonee panHelt konudukamueil puMCKOTrO TpaBa SIBISIOTCA
3akonbl XII Tabnui. 3ateM KoAUGUKAIMOHHBIE TTOMBITKY OBLIHA MPE-
MPUHSTHl YACTHBIMU JIUIIAMH, COCTABJISIBIIMMU COOPHUKH UMIIEPATOP-
CKUX KOHCTUTYIUH. VI3BeCTHBI ABa COOpHUKA, COCTABICHHBIE B KOHIIE
III B. — Hauane IV B. H.3.: Konmekc I'peropuana (Codex Grego-
rianus), oObEeIUHUBIINNA KOHCTUTYIMU OoT Ajpuana (II B. H.3.) 10
konma III B. u.3., u Kogekc I'epmorennana (Codex Hermogenianus),
JOTIOJTHUBIIIHM TIEPBBIA COOPHUK MOCIEAYIOIUMU KOHCTUTYIIUSIMU, JI0
Koncrtantuna (Hadano IV B. H.3.). [ TaBHBIN HEIOCTATOK 3TUX KOJEK-
COB COCTOSUI B TOM, YTO B HUX ObUIM OOBEIUHEHBI BCE KOHCTUTYIIHH,
HE CUMTAACh C TEM, OTMEHEHA JJaHHAS! KOHCTUTYIUS WU HET.

B nepBoii monoBuHe V B. H.3. ObLJIa OCyIlleCTBIICHA TiepBasi ohu-
nuanbHas koaudukanusa: umnepatop deogocuit Il u3zman xoxekc, B
KOTOPOM OBLITH COOpaHbl M CUCTEMATU3UPOBAHBI UMIIEPATOPCKUE KOH-
ctutyunu, HaunHas ¢ Koncrantuna. B 435 roay nmneparop deomo-
cuit Il Ha3HAYMIT KOMHMCCHUIO B COCTaBe 16 BBICIINX YMHOBHUKOB IO/
PYKOBOJICTBOM YMHOBHHUKA BBICHIETO0 paHra AHTHOXA. ITa KOMHUCCHUS
oOJiajiania MUPOKUMH MTOTHOMOYHUSIMU B OTHOIIICHUU CaMOI'0 MaTepua-
na ana kogudukaruu. OHa MMena mpaBo pa30MBaTh OTNIEIbHBIE KOH-
CTUTYILIUM HA YacCTH, COKpallaTh WX, JeJaTh MPOMYCKH, BCTaBKH, T.€.
BUJIOU3MEHATh KOHCTUTYyIMHU. Komuccusi mMorjla pemuTh BOIMPOC O
TNEUCTBUTEIIBHOCTH TOW WM MHOM KOHCTHTYyIuu. torom stoii pado-
Thl sBuica Koaekc ®@eonocus (Codex Theodosianus), mosyduBHInii
cuity 3akoHa B 439 rony. Koaekc Obl pa3fienieH Ha 16 KHUT, KHUTH —
Ha TUTYJbI, BHYTPU KOTOPBIX OT/AEJIbHBIE KOHCTUTYIIMU pacroJara-
JUCh B XPOHOJIOTHYECKOM mopsiike. KOHCTUTYIUH, TTOSBUBIIHMECS T1O-
Cl€ W3JaHusl 3TOro Kojekca, HasbiBatoTcsi deomocueBbl HoBembl.
Opnnako Konexkc ®deomocus He pemni Becex mpolaeM KoaupuKaimm.

ITocne pazaenenus (B V B. H.3.) PumMcKkoil uMnepun Ha JB€ 4acTH
(BOCTOYHYIO M 3alaJIHyl0) 3amajHasi MOJOBHHA OKa3ajach IO BJia-
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CThIO TE€pMaHCKHX 3aBoeBaTesed. Ha ee Tepputropuu oOpazoBaIUCh
KopoJsieBcTBa: Bectrorckoe, Octrorckoe, byprynackoe. B atux xopo-
JIEBCTBaX MPOJIOJDKANIO IEWCTBOBATh pUMCKOe npaBo. Koponu uzgasa-
JU B MOMOIIb CyAaM COOPHUKH, BKJIIOYAIOIIME W3BJICYEHUS U3 Ha-
3BaHHBIX BhIIE KOJIEKCOB (leges), a Takxke U3 COUMHEHUN Haubolee
U3BECTHBIX IOpUCTOB (ius), Hampumep, ['as, [laBna, [lanuanana. Otu
coOpaHusl MPABOBBIX HOPM, CKPOMHBIE IO CBOEMY OOBEMY U COMAEP-
KAHUIO, JTAJIEKUE OT CBOMX KJIACCHMUYECKHUX OOpasIoB, W3BECTHBHI MOJ
oO1M Ha3zBaHueM lex romanae barbarorum — BapBapckue coOpaHus
PUMCKOTO MpaBa.

4.2 Koandukanua FOctuaunana

bonbilioe U oYeHb Ba)XXKHOE 3HAUEHHE MMEET KOAU(PUKAIMOHHAS
pabota, mpoBeieHHas B repBoi nojioBuHe VI B. H.3. Ipu UMneparope
IOctuanane. B 310 BpeMs 3apokKIar0TCs IIJIaHBl BOCCOCINHEHUS BOC-
TOYHOM W 3amagHoN JacTel uMmmepuu. MaTepecs rocyaapcTa Tpedo-
BAJIM €AUHCTBA IpaBa, ONPEAECIEHHOCTH U SICHOCTH €r0 COAEP KaHUs,
OTMEHBI SIBHO yCTapeBIIMX HOPM U OOHOBJEHUs npasa. HeoOxoanmo
ObUI0 coOpaTh HE TOJILKO MMIIEPATOPCKHUE 3aKOHBI, HO U COYMHEHUS
KJIACCUYECKUX IOPHUCTOB, ITPUBECTU JTaHHBIM MaT€pUAIl B COOTBETCTBUE
C TpeOOBaHUSIMHU >KU3HU, YCTPAHUTh MPOTUBOPEUMS, OTMEHUTD BCE yC-
TapeBlIIee.

Nwmneparop FOctunuan (527-566 rr.) — nocinegHuii, KTo CyMell
00beIMHUTH OOJbIIMe YacTu BocTOUHOU U mpexHel 3anagHoil puM-
ckou umriepuun. CoriacHoO HEKOTOPBIM aBTOPaM, 3TO MOCIECIHUN PUM-
CKUHM IIPaBUTEIb, & COIVIACHO JAPYTMM — 3TO NEPBBIA BU3AHTUMCKUU
nMneparop. KOctnHMan co3HaBai, 4YTO MPAaBOBasi HEONPEAECIECHHOCTD
ABJISIETCSA PE3YJBTATOM HEYIOPAAOUYEHHOCTH PUMCKOTO IIpaBa W Ipe-
K€ BCErO0 — IMPOTUBOPEUUS MEXKAY NPEBHUM PHUMCKUM IPaBOM, CO-
JepKaMMCs B TpyAaxX KIIACCUYECKUX ITPABOBEIOB, U HOBBIM ITPABOM,
IIPOMCTEKAIOIINM U3 KOHCTUTYLMH PUMCKUX UMIleparopoB. [Tlonumasi,
YTO FOCYAapPCTBO OCHOBBIBACTCS HE TOJIBKO HA CHJIE OPY)KHS, HO U Ha
npaBe, FOcTuHMAaH pemunsia NpoBeCTH KOAU(PUKALMIO BCETO PUMCKOTO
npaBa, c03/1aB, TaKUM 00pa3oM, €IMHYIO MPaBOBYIO CUCTEMY U CTpe-
MSICh C €€ IIOMOIIBIO BEPHYTh CTAOMIBHOCTh PUMCKOMY TOCYAapCTBY.
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JIist BbITIOHEHUS KOAM(UKAIMKA Ha3HAYaIUCh OCOOBbIE KOMMC-
CuU. AKTHBHOE y4yacTh€ B KOAU(DUKAIMU MPUHUMAINA BBIAAIOIINECS
IOPUCTBI TOTO BpeMeHU — TpuboHMaH (HaYaJdbHUK HMIIEPATOPCKOM
KaHIEJSAPUA U 3aBEAYIONIUN peJaKTUPOBAHUEM 3aKOHOB) U Deodu
(mpodeccop KoHcTaHTMHOTIONBCKOM MIKOJIBI MpaBa). PaboTa Obuia Ha-
yaTa ¢ cCOOpaHUsl UMIEPATOPCKUX 3aKOHOB, BHIPA3UBIIASICA B COCTAB-
aenun B 529 romy Tak HazbiBaemoro Kojekca mepBoro msaanus (HeE
JOIIEJIIIETO JI0 Hac).

B 530 roxy Oblia co3mana KOMUCCHS IS KOAU(PUKAIIAA COYH-
HEeHMI kjaccukoB. B 533 romy ObUT M3AaH COOpPHUK WU3BJICUCHUHN U3
COUYMHEHUM IOPUCTOB MO Ha3BaHueM Digesta — coOpaHHOe, Wi Mo-
rpeuecku Pandectae. TOT cOOpHUK, MOJTYUUBIINNA 00sI3aTEIBbHYIO CH-
Ty, COCTOSUT U3 TPeX OONBIINX FPYIII:

1) U3 counHeHu KIACCUKOB, OTHOCSIIUXCS K IUBUJIBHOMY TIPABY;

2) U3 COYMHEHUN KITACCUKOB, MOCBAIIEHHBIX IPETOPCKOMY JTUKTY;

3) u3 counHenuii [lanmHnana U Jpyrux HPUCTOB, MOCBAIICHHBIX
JPYTUM IOPUIMYECKUM BOIIPOCAM.

JurecTsl ObUTH TIOACNICHBI HA S0 KHUT, B KOTOPHIX ObUTH Mpopa-
OO0TaHbI BCE YCTAHOBJICHUS B 00J1aCTU MyOJIMYHOTO U YaCTHOIO IIpaBa.
a TaK¥Xe, TOBOPS COBPEMEHHBIM SI3bIKOM, IMOJIOKEHUSI U3 001Iel Teo-
pUU TIpaBa U MEXIyHApOJHOTO MpaBa. KHUTM NEeNUINCh HA TUTYJIbI
(3armaBusi), a TUTYJbl Ha (PparMeHTHl C yYKa3aHHMEM HUMEHU aBTOpa U
TpyJAa, U3 KOTOPOTrO OHU M3BJICUCHBI. Takas cucrema paboThl caenana
BO3MO>KHBIM MO3JHEE OCYIIECTBUTh PEKOHCTPYKIIUIO MHOTHX TPYIOB
KJIACCUYECKUX FOPUCTOB U 3JIUKTOB MPETOpoB. Takum oOpa3zoM, OJa-
rojapsi MeToJlaM, HMCIOJIb30BaHHBIM MpPHU COCTaBiieHUU Jlurect, 3ta
4acTh KOJAW(PUKAMK UMEET OYEHb BXKHOE 3HAYEHHUE IJIsi U3YyUCHHS
HUCTOPUU BCErO0 PUMCKOI'O MPABOBOIO MOpsJiKa, a Ojiarogapsi CBOEMy
COJICP’KAHUI0, HOCUT OOIIEIHIEKIONECANYECKUI XapaKTep.

B tom xe 533 roay Obln 0OHapOI0BaH JIEMEHTAPHBIA YICOHUK
puMckoro npaBa — MHcTuTynun KOcTuHMaHa, moJy4duBIINN CUITY 3a-
KOHA, COCTOSIBIIMN M3 4-X KHUT, pa3deieHHbIX Ha TuUTyibl. [lapan-
JeNbHO KOIU(PUKALMOHHBIM pabotaMm, KOcTuHMaH paspemui B 3aKo-
HOJATEJIBLHOM MOPSIKE PsAJl HanboJiee CIOPHBIX BOMPOCOB TpaKiaH-
CKOTr'O mpaBa. DTU 3aKOHBI U3BECTHBI MO Ha3BaHUEM «S50 pelmeHni» u
OBLIIM UCIIOJIB30BAHBI JJIs1 IEPECMOTpPA HEJABHO U3/IAHHOTO Kojiekca. B
534 rony B pe3ynbTare NOSIBICHUS 3aKOHOB «5(0 pelieHui MOSIBUICS
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KOJICKC HOBOT'O U3JIaHUsI, COCTOSIIIUN U3 12 KHUT, pa3IeJ€HHbIX Ha TH-
TYJIBL.

[Ipu cocraBneHuun JIUrect u 0T4acTv KOJEKCAa KOMUCCUH JOITYC-
KaJIu U3MEHEHUSI MOJJIMHHOTO TEKCTa KJIACCUYECKUX MPOU3BEICHUN U
JieJanu BCTaBKU (OCHOBBIBASICh HAa MPABE YCTPAHATh BCE HEHY)KHOE U
ycrapeniuee). Takne n3MEHEHHs] U BCTABKU UMEHYIOTCSI «MHTEPIIOJIS-
un». Tak, B IpeBHENUIIIEM PUMCKOM IIpaBe, sl TOTO YTOOBI IepeaTh
B COOCTBEHHOCTb JIpYIrOMY JIMIY 3€MEJIbHBIN y4acToK, pada, padouuit
CKOT, COBEpIIAIN TOPKECTBEHHBIN 00psaa MaHuunanuu. Ko BpeMeHu
FOcTuHmnana 3ToT 0Opsl JaBHO BBIIIEN U3 YIOTPEOIEHUSI, U JIJIE TOTO
4TOOBI Iepe/iaTh KaKyro-I1u0O Belllb B COOCTBEHHOCTb JAPYTrOMY, 3TY
BEIllb MPOCTO MepelaBayid B (aKTUUECKOE BIIaJCHUE TPHUOOpeTaTelIs.

CocraBnennem Mucturynnii, Konexcos u Jlurect npaBoTBopue-
ctBo IOcTuHMaHa HE 3aKOHYMIIOCH, MOCJIE OKOHYAHWSI KOAU(UKAIIH-
OHHBIX paboT KOcTMHHMAHOM OBUT MPUHAT PSJ 3aKOHOB, KOTOPBIE CTa-
JIM U3BECTHBI 110/ Ha3BaHUeM HoBe (T.€. HOBBIX 3aKOHOB), KOTOPBIE
obuTH yxe nosaHee (He FOctuananoM) o0ObeAMHEHBI B COOPHUKM.

B cpennue Beka Muctutyuuun, Jdurectsl, Kogexcsl 1 HoBembl
nonyunsin obmiee HazBaHnue Corpus iuris civilis (CBoja rpaxaianckoro
IpaBa).

B BocTouyHOM UMIIEpUH B TEYEHUE TTPUMEPHO MATH BEKOB IMOCIE
konudukanyu KOcTuHHaHa cOCTaBICHHBIE UM COOPHUKHU CITY>KWIJIA Oa-
30 HAYYHOUW M MpakTUuecKor paboThl. [lo Mepe u3meHenuit B couu-
aTbHO-DKOHOMHYECKOM JKU3HU W BO3HHKHOBEHHS HOBBIX MOTPEOHO-
creii B CBOJ Ipa’JaHCKOTO MpaBa BHOCUJIMCH TOMPABKU U MPOU3BO-
nuiiach mnepepadoTKa OTAeIbHBIX ero yacte. Ha 3amame B paHHee
CpeIHEBEKOBhE MMela nmpuMeHeHue He KOcTuHmanoBa Koaudukaus,
a Ha3BaHHbBIC BbIIIE COOPHUKHU (BapBapCKHUE COOpaHUs PUMCKOIO Mmpa-
Ba) OTACJIBHBIX KOpOJEBCTB. Toybko B MTamuu mocie yHUUYTOXKEHUS
Octrorrckoro kopojeBcTBa npuMeHstiuch Konekc, MHcTUTYIMU 1
Hogemibl. Jlurectol 10 cepeauubl X1 Beka Ha 3amajae HE ObUIM W3-
BeCcTHBI. OKo0JI0 cepearubl X1 Beka HaILUIM pyKONMUCH /[urect, Ha3BaH-
HYI0 To3aHee (IOPESHTUMCKONW. DTa HaxXoJKa M Jajia TOMYOK JIIs
OKMBJICHHSI PUMCKOTO TTpaBa B 3arnajaHou EBporme.

3nauenue koaudukanuu KOcTuHHaHa 0O4€Hb BEIUKO. JTO KPYM-
HEeUIMK KOAM(GUKAIMOHHBIM TPyJ BO BCEH AHTUYHOCTHU, a MOJXKET
OBITh, U BO BCEW MCTOPUM IpaBa, €CJIM MPUHUMATh BO BHUMAHUE €TI0
COAEPAaHUE U BIUSIHUE, OKAa3aHHOE Ha JaJbHEUIIIEE Pa3BUTHE ITPABA.
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5. ALITA
5.1 ITonaTne craryCHOro mnpasa

[IpaBo, oTHOCsIIEECH K JMIaM (Y4acCTHOE MpPaBo), JAEIUIIOCh Ha
JIB€ OCHOBHBIE TPYIINBI MPABOBLIX YCTAHOBJICHMI:

1) mpaBOBBIE YCTAaHOBJICHUS, PETYIUPYIOIINE MPAaBO- U JCECIO-
COOHOCTh CyOBEKTOB IIpaBa KaK YYaCTHHKOB OOIIECTBEHHOM M YacT-
HOM KW3HU OOIIECTBA — CHMAMYCHOE NPAeo;

2) IpaBOBBIE YCTAHOBIICHHS, PETYJIHUPYIONIHNE TIPABOBOE MOJIOXKE-
HUE OT/CIIbHBIX JIUI] B CEMbE — CeMellHOe npaeo.

CraTtycHOE IpaBO OXBAaTHIBAJIO MOHSITHE CYOBEKTa IIpaBa W mpa-
BOBOE TOJIOXKEHHUE (Status) OTACIBHBIX JIMI] U 1IETBIX KaTeropuil Hace-
JICHUSI PUMCKOTO TOCYJapCTBa KaK YYaCTHHUKOB OOIIECTBEHHON U ya-
CTHOM KU3HU.

Jl1st onipesienieHust TpaBOBOTO MOJIOKEHUS OTIACIBHBIX JUI] PUM-
CKHE€ IOPUCTHI YIIOTPEOJSIIN TOHATUSL HPABOCHOCOOHOCHIL U Oeecho-
coonocme.

Ilpasocnocobnocmov — ceoticmeo auya ObIMb HOCUmMeNeM Npae
u 0b6s3aHHOCMEl.

BbI10 IPUHATO Je7aTh pa3iudyue MEXIy MPaBOCIOCOOHOCTHIO B
yOJIMYHOM IpaBe (noaumuyueckas npasocnocoOHoCms) N MPaBOCIIO-
COOHOCTBIO B YaCTHOM IIpaBe (uacmHo-npasosas cnocoonocmo). llo-
JUMUYECKas NPagocnocoOHOCMb COCTOsIIA U3 YJaCTUIHOW WITH TTOJTHOU
BO3MO>KHOCTH JIMIIA y9aCTBOBATh B OOIIECTBEHHOM KU3HHU TOCYIapCT-
Ba KaK HOCHUTENS aKTMBHOT'O M TMACCHBHOTO M30MpaTeNbHOTO MpaBa,
CIIY’)KUTh BOWHAMH B PUMCKHX JIETHOHAX, OBITh YYaCTHUKAMU PETUTH-
O3HBIX M CBETCKUX IMPA3AHECTB M B IICJIOM BJIUATH Ha TEUEHHUE TOCY-
napcTBEHHBIX Jiel. OO0beM TaKuX BO3MOKHOCTEH yalle BCEro 3aBUCEN
OT ATHUYECKOW NMPUHAIC)KHOCTH, COIMAIBHOTO IMOJOKECHUS, 1MOojia H
JUYHBIX KA4€CTB KaXKJI0TO MHIUBUAYYyMA.

IIpasocnocobrocms 6 obnacmu uacmuo2o npasa CoCTosIa U3
BO3MOKHOCTH JIMIIa OBITh HOCHUTEJEM IpaBa B YaCTHOM >KH3HM, UTO
O3HA4yasio MPU3HAHUE 32 HUM BO3MOXXHOCTH TOJIb30BATHCSI PUMCKUMH
YCTAHOBJICHUSAMHM CEMEWHOTr0, UMYIIIECTBEHHOTO U MPOIECCYyaTbHOTO
npaBa. O0bEeM TakMX MOJTHOMOYHMI B OCHOBHOM 3aBHUCEN OT IOJIOXKE-
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HUS B CEMbE, HO TaKX€ U OT MPUUYUH, OT KOTOPBIX 3aBUCEN 00BEM I10-
JUTAYECKOHN MPaBOCHOCOOHOCTH JIUIIA.

[TonHast mpaBOCIOCOOHOCTH ciarajiach U3 TPEX OCHOBHBIX dJie-
MEHTOB WJIM COCTOSTHUM (status):

1) cocrosinue cBoOObI (status liberatis);

2) cocTostHUE TpaKIaHCTBa (status civitatis);

3) cemeiiHoe coctosgaue (status familiae).

C TOYKH 3pEHUSI COCTOSIHUSI CBOOOIbI pa3InyaliiCh CBOOOHBIC U
pabbl; C TOUKHU 3PEHUSI COCTOSHUS TPaXXIAHCTBA — PUMCKHE Tpa)aaHe
U JApyTue CBOOOJHBIC JIUIA; C TOYKU 3PEHUS CEMEHHOTO0 COCTOSTHUS —
CaMOCTOATEJIbHBIE OTI[bI CEMEUCTB U MOJIBJIACTHBIE KaKOro-1nbo ca-
MOCTOSITEILHOTO OTIIa ceMeiicTBa. Takum 00pa3om, MojHas MpaBo-
CIIOCOOHOCTH MpeAroiaraiga: cBOOOJHOE COCTOSIHUE, PUMCKOE Tpax-
JTAHCTBO M CAMOCTOSTEJILHOE MOJI0KEHUE B CEMBE.

PernmamenTariusi mpaBoCcrocoOHOCTH HE ObLTa OJIMHAKOBOM BO BCE
NIEPHOJIbI PUMCKOM ucTopun. BmecTe ¢ pa3BUTHEM YKOHOMHYECKHUX OT-
HOIIICHUH IILJIO PAa3BUTHE U MPABOCIIOCOOHOCTH CBOOOHBIX Jtojiei. [1o
Mepe TpeBpaineHuss Puma u3 HEOONbIIONW CETbCKOX03IMCTBEHHOU 00-
IIMHBI B OTPOMHOE T'OCYJIapCTBO C Pa3BUTOW BHELIHEW TOPrOBJIEH pa3-
JU4YUsg B 00BbEME IMPABOCIOCOOHOCTH OTACIBHBIX T'PYIIl CBOOOIHOIO
HACEJICHUs] CTalM CIJIaXUBaThCid. B KOHIIE KOHIIOB OBLI JOCTUTHYT
KPYIHBIA IS TOTO BPEMEHH pe3yJbTaT — ObUIO MpU3HAHO (opMasib-
HOE PaBEHCTBO CBOOOHBIX JIOJICH B 00J1aCTH YaCTHOTO MpaBa.

Jleecnocobnocmes — cnocobHocmsb cybvekma npasa Ccamo-
CMOSIMENIbHO 8bICMYNAmMb 8 NPABOBOM npoyecce, m.e. CAMOCHOS-
MeNbHO NONb308AMbCA NPUSHAHHBIMU NPABAMU U UCHOTIHAMb COOCM-
BeHHblEe 00A3AHHOCTIU.

JleecnnocoOHBIMM TIPU3HABAINCH T€ JIMIA, KOTOPbIE OBLIA CIIO-
COOHBI OT COOCTBEHHOTO HMMEHU U IO COOCTBEHHOMY Pa3yMEHHIO
OpeANpUHUMATE TPaBOBbIE JACUCTBHUSA, TUYHO OCYILECTBISITh JTOCTHUT-
HYTBIE TIPaBa U JINYHO UCIIOJHATH B3SThIE Ha ce0s 00s3aHHOCTH. O0B-
€M JeeCOoCOOHOCTH TJIaBHBIM 00pa30oM 3aBHUCEN OT BO3pacTa, CIoco0-
HOCTH CY’KJICHHSI U T10J1a OTACIBHOTO CyObeKTa.

JleecrnocoOHOCTh pa3Aeisulv Ha JIBE TPYHIIbI: 0eecnocobHoCmb 8
Y3KOM cmbliclie — CIIOCOOHOCTh OT CBOEr0 MMEHH U 10 COOCTBEHHOMY
Pa3yMEHUIO MPEANPUHUMATH MPABOBBIC NCUCTBUS U 0eecnocoOHOCHb
OeNUKMHOU 0MEemcmeeHHOCmU — CIOCOOHOCTh JIMYHO OTBEYATh 3a
COOCTBEHHBIE MPOTHUBOIPABHBIC MOCTYIIKH.
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JIuta, obamaBIe MpaBoCOCOOHOCTHIO, MOTJIM U HE 00J1a/1aTh
JIeeCroCOOHOCThIO. B prMCKOM TipaBe C JIpEBHEUMIINX BPEMEH OTMe-
YeH TOT (DAaKT, YTO CAMOCTOSITEIBLHO pacroyiaraTb COOCTBEHHBIMU Tpa-
BaMH M CaMOCTOSITEJIbHO OTBEYATh 3a CBOW JCHCTBUS MOTYT JIHIIb TeE
JUIa, KOTOPhIE CBOMM BO3PAacTOM M IOJIOM, CBOUMH TICUXWYECKUMH,
MOPATbHBIMHU M (PU3UYECKUMH Ka4yeCTBAMH TapaHTUPYIOT, YTO B CBOUX
MPaBOBBIX JCUCTBUAX MOTYT BECTU ce0s Kak pasyMmHbIe JiIoau. B Tex
ClIy4asix, Korja M3-3a HEJIOCTaTOYHOTO BO3pacTa WX MPU HATUYHH
KaKUX-JIM00 MOPaIbHBIX, (PU3NUYECKUX, IPYTUX HEJIOCTATKOB CYOBEKTa
IpaBa HE CYIIECTBOBAJIO TAaKUX TAapaHTHM, MO YCTAHOBJICHUSM PHUM-
CKOTO TpaBa y TakuX JAE(EKTHBIX CYOBEKTOB LEIUKOM HIIM YACTUYHO
UCKITIOYaJIach jAeecrnocoOHOCTh. HemocTtatok aeecrnocoOHOCTU TaKUX
JIUI] BO3MEIIAJICS Ha3HAYCHUEM OIIEKH WIIM OTIeKyHCTBa. B ciyuae, Ko-
rja CyObeKT HE MOT OBITh JICECIIOCOOHBIM MO MPUPO/JIC (MATOJIETHUE U
YKEHIIIMHBI) YCTaHABJIMBaJach orneka. Eciu ke cyObeKT Mo mpupoje
MOT OBITh JE€eCHOCOOHBIM, HO HeE 00/amajl dTHM CBOWMCTBOM H3-3a
JUYHBIX HEJAOCTATKOB (JIOAM C TCHUXUYECKUMHU PACCTPONCTBAMH,
TPaHXUPBI, JTIOJIU C CEPbE3HBIMU (PU3NUECKUMU HEAOCTAaTKaMU U T.I1.),
€ro JIeeCIOCOOHOCTh BOCTIONHSIACH YCTAHOBIICHHEM OTCKYHCTBA.

Cyovexmal npasa. Ha ocHOBe yCTaHOBJICHUI PUMCKOTO TTPaBOBO-
ro MOpsJKa JIMILb JIOAU MOTYT ObITh HOCUTEISIMU MpaB U OOsS3aHHO-
CTeH, Wiu cyObeKTaMu mpaBa, MO0 MPaBO U CYIIECTBYET pajau JItOJICH.
CyObeKkThl mpaBa ACTWINCh Ha UHAUBUIYAIBHO OINPENCTICHHBIX — ¢hu-
3UYecKux auy N 0puoudyecKux 1uy — OPUIAYECKH O(POPMIICHHBIC
KOJUICKTHUBBI M OTACIIbHBIC WMYIIICCTBCHHBIC OOBEIWHCHHMS, TpEaHA-
3HAUYCHHBIC IS JJIUTEIILHOTO YJOBJIETBOPEHUS MOTPEOHOCTEH orpe-
JIEJICHHOTO KpyTa JIUIL.

5.2 IIpaBoBO€ ITOAOKEHNE OTACABHBIX KATE€rOPHI
HACEACHUA

5.2.1 PuMckue rpaxkaane

1. Ilpuobpemenue epasxcoarncmea. IIpaBo pUMCKOTo IpakJaHCT-
Ba B MOMEHT POXICHUS MOJyYalld J€TH OT Opaka MEXIy PUMCKUMHU
rpakJaHaMH, BHEOpAuHbI€ JETH PUMCKHUX TPKIAH U JIETH, POXKJICH-
HBIE KEHIIMHOM, KOTOpasi B MOMEHT pOJIOB OblIa paObIHEH, HO B MO-
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MEHT OE€pEMEHHOCTH XOTsI Obl HEKOTOPOE BPEMs IMOJIb30BAIACH TPAXK-
naHckuMH mpaBamu. [IpaBocrocoOHOCTH peOeHka HacTymnajaa B MoO-
MEHT OTJIeJICHUS €ro oT MynoBUHbI. OH J0KEH ObUT OBITH KUBBIM —
Mo/aBaTh JIIOOble MPU3HAKU KU3HU. B BUAEC HCKIIOYEHUS U3 3TOTO
MOJIOKEHHUS CYHIECTBOBAJIO MPABUIIO, B CUIIY KOTOPOTO €I1I€ HEPOIUB-
muiicss peObeHOK, OTell KOTOPOro yMep Mocie €ro 3adaTusi, HO 10 €ro
POXKIIEHMS, HAIEISUICS HACIEACTBEHHBIMU M HEKOTOPBIMH JAPYTUMHU
UMYIIECTBEHHBIMH MPAaBaMU MPU HAJUYUU CIEAYIOIINX YCIOBUU: pe-
OCHOK JTOJKEH ObLI POAUTHCS KUBBIM U HE MO3JHEE JECITH MECSIIEB
CO JIHS CMEPTH CBOETO OTIIA.

JIutia, KoTOphle HE OBUIM TpaxigaHamMu PuMa 1o pOXKIECHUIO,
MOTJIM TOJYYUTh PUMCKOE I'PAXKJIAHCTBO MyTeM Hamypanusayuu. Ha-
TypaJiu3alus Morjia ObITh MyOJIUYHONW U YACTHOM.

Yacmnaa namypanuzayusi OCyHIECTBISIACH TJIABAMU PUMCKOU
CEMbU IMYTEM YCHIHOBJICHUS JIUII (aI0MNTalUs), POKJACHHBIX BHE PUM-
CKOM CEMbU WJIM MyTEM OCBOOOXKJIEHUs U3 padcTtBa (Manymuccus). B
KJIACCUYECKUH MEPUOJ PUMCKON UCTOPUM TPa)kKAAHCTBO MOJIyYald HE
BCE OCBOOOXKJICHHBIC PaObl, a TOJBKO T€, KOTOPHIE OBUIM OCBOOOXKIE-
HbI OINpEACTICHHBIM (OpMaIbHBIM CIIOCOOOM. TOJIBKO B MOCTKJIACCH-
YECKOM IpaBe BO300J1aalI0 MOJIOKEHHUE, COIIaCHO KOTOPOro BCE pa-
Obl, OCBOOOXJIEHHBIC TOCIMOAMHOM-TPAXKIAHUHOM, HE3aBHUCHUMO OT
crioco0a 0CBOOOXKICHHUS, TOTy4alId PUMCKOE TPaXqaHCTBO.

Ilybonuunaa namypanuzayusi OCyUIECTBISIACH M0 PELICHUIO TO-
CYJIapCTBEHHBIX OPraHOB (CEHAT, KOHCYJIbI, TPETOPHI, TPABUTEIN MPO-
BUHIIWI, MPUHIIENC WM UMIIEPATOp) U Morjia ObITh OOBIYHOW WM B
BUJIe UCKItoueHHs. OObIUHAs HaTypalu3alus AaBajach JIMIAM, BbI-
MOJIHUBIIUM OIpeeIeHHbIe yciioBUsl. HaTtypanusanus B BUAE UCKIIIO-
YeHUs JaBajach KaK OTJEIbHBIM JIMIAM, TaK U LEJIbIM TOPOJaM U Ja-
K€ HapoJaM, KOTOPbIE UMEM BbIArOIIMecs 3acinyru nepen Pumom. B
MOPSIIKE UCKITIOYUTEIBHON HATypalU3allid TPa)kIaHCTBO MPEIOCTAaB-
JS710Ch, HAIpUMEp, padaM, NpeaynpeauBIINM O TOTOBSIIUMCSA OyHTE
paloB uiu yoOuicTBE paboBiaIelblIa.

2. Cooeporcanue pumckoeo epaxcoarncmea. B obractu monuTu-
YeCKHUX IpaB PUMCKHE TpakJaHe MMEJH MPaBoO MOAaBaTh rojioca Ha
coOpaHusX (aKTUBHOE U30MpPATENIbHOE MPaBO), ObITh M30paHHBIMU Ha
rOCyJJapCTBEHHbIE JOJDKHOCTU (IMAaCCUBHOE H30MpaTelbHOE IMpPaBo),
BCTyIlaThb B JIETHMOHBI, y4YacTBOBaTbh B PEJIWUTHMO3HBIX U CBETCKUX
npa3gHecTBaxX, IPUHUMATh y4acTUE B OOIIECTBEHHOW KM3HU OOIIECT-
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Ba. Bce 3Tu rpaxaaHckue mpaBa CylnIeCTBOBAJIM B cTapoMm Pume u B
nepuoa pecrnyonuku. Bo Bpems mpuHIMara, Korjaa ObITd OTMEHEHBI
HApOJIHbIE COOpaHMsI W BBEJEHO MOCTOSHHOE IJIATHOE BOWCKO, PUM-
CKHE TpakJJaHE OCTaJIMCh 0€3 KaKUX-JTHUOO0 MyOJUYHBIX WM TOJUTHU-
YeCKUX IpaB. B 3TOM OTHOIIEHWM PUMCKOE TpakJAaHCTBO OBLIO JIHU-
IIICHO BCSIKOT'O COJIEPKAHUA.

[TpaBOCIIOCOOHOCTh PUMCKOIO TPa)KJAHCTBA B 00JIACTH YacCTHO-
ro IpaBa cliarajach M3 JIByX OCHOBHBIX JJIEMEHTOB: IIpaBa BCTYIATh B
3aKOHHBIN Opak, IPU KOTOPOM JIETH MOTYy4Yaad PMUCKOE TPaxaaHCTBO,
a OTIy MpPUHAJAJIEXkajda BIAacTh HaJA HUMU (ius conubii), U mpaBo TOp-
roBaTh, COBEPIIATh CIEIKH, IPHUOOpPETaTh W OTUYKIAATh UMYIIECTBO
(Ius commercii). YacTHO-paBOBbIE MOJHOMOYHS CYIIECTBOBAIU U
UCITOJTH30BAJIMCh KaK TPakJaHCKHE MpaBa Ha MPOTSHKEHUH BCEH MCTO-
pUH PUMCKOTO TOCYAapCTRa.

CyI1eCTBEHHOE 3HAYCHUE UMENO JEJICHUE PUMCKHUX TPaKJIaH Ha
CBOOOJIHOPOKJICHHBIX M BOJBHOOTIYIICHHUKOB, KOTOpPHIE HaXOH-
JUCh B 3aBUCHMOCTH OT TMAaTPOHOB, OTIMYCTUBIINX WX Ha cBoOOmy. B
NEepUOJ UMIIEpUU 00PA30BBIBAIMCH COCTIOBUS, MPUHAJIC)KHOCTh K KO-
TOPBIM O3Hauaja MpUKpeIUieHue K npodeccusiM. Pazmuuanuchk ciie-
IYIOIIME COCJIOBHUS: CEHATOPhI, BCAJHUKU, BOCHHbBIC, TOPOJACKUE JICK-
TYpPUOHBI WJIM KypUaJibl, TOPTOBLBI, PEMECICHHUKH, KpecTbsiHe. Co-
CJIIOBHBIE W HWHBIC COIIMAJIbHBIC PA3IUYHS OCOOCHHO CKa3bhIBAINCH B
00JIacTH HAJIOTOBOTO O0JIOKEHUSI U BOOOIIIE B MyOJINYHOM MPABE, HO U
B 00JIaCTM YaCTHOIO MpaBa OTPAXKaJUCh Ha IMPABOBOM IOJOKCHUU
T, HATTPUMEDP, HE JTOMyCKaJica Opak MEXIy CEHATOPOM U BOJIBHOOT-
nylieHHuIen u T.1. TakuMm o0pa3oM, KOHKPETHOE COJIepKaHUEe IpaK-
JAHCKUX MpaB PUMJISIH 3aBUCEJIO HE TOJIBKO OT 3MOXU B Pa3BUTHUU
PUMCKOTO TOCYAapCTBa, HO M OT COIMAIILHOTO U OOIIECTBEHHOTO TI0-
JIO’)KEHHS UHIUBUIyyMa.

3. Oepanuuenue npagocnocobOHOCMU pUMCKUX epasxcoan. B pum-
CKOM ITIpaBe CYIIECTBOBAJIM OTPAHUUYCHHUSI, KOTOPBIE CYIIECTBEHHO CY-
KaJIu COJIEp)KAHUE TPaKTAHCKHUX IMPaB KaK OTIEIbHBIM JIUIAM, TaK U
LEJIBIM TPyHIaM PUMCKHUX TpakaaH.

OOmue orpaHWYeHHs] MPABOCIOCOOHOCTH CYIIECTBOBAIU JIJIS
KEHIIMH, JIeTeH, BapBapOB, EPETUKOB, OTCTYITHUKOB, €BPEEB U KOJIO-
HOB (MEJKHE apeHJIaTophl 3eMelib). JKeHIUHBI, KaK MOJI, B PUMCKOM
npaBe He ObUTM paBHOIPABHBI C MYy)XYWHaMH. B pecnyOnukaHckuit
MEePUOJ JKEHIIUHBl HAXOAWINCH TOJ BEYHOM OMEKON JOMOBIAIBIKH,
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Mya WA OJIMKAMIIEro poJCTBEHHUKA. B KOHIIE KJIaCCHYECKOro Iie-
puoja ObLIO MPU3HAHO, YTO B3pOCHask KEHIIWHA, HE COCTOSIIAs O]
BJIACTHIO HU OTIIA, HA MYa, CAMOCTOSITEJIbHA B YIPABJIECHUH U PACIIO-
PSYKEHUM CBOMM HMMYILECTBOM, HO HE BIpaBe NMPUHUMAThL Ha ceOs B
TOM WK UHOUW (hOopMe OTBETCTBEHHOCTb IO Uy KUM JioiaraM. B obmactu
MyOJUYHOTO TIpaBa KEHIIMHBI ObUIA MOJHOCTHIO JIMIIIEHBI BO3MOYKHO-
CTH y4acTHsl B IOJIUTUUECKON M OOLIECTBEHHOM KM3HU TOCY1apCTBA.

J10 OCTKIJIACCUYECKOTO0 TpaBa (/10 YCTAaHOBJIEHUS XPUCTUAHCTBA)
MPUHAJICKHOCTh K ONPEICTICHHON PEMIruy HE TPUBOINIIA K OTPaHHU-
YEHUIO rpaxiaaHckux mnpaB. [locie mobeapl XpUCTHAHCTBA €PETHKH,
OTCTYITHUKH, BapBAPbl U €BPEU HE TOJBKO MPECIICAOBATUCH B YTOJIOB-
HOM TMOPSJKE, HO U ObUIM OTPAHUYEHBI B MPABOBOM OTHOIIIEHUH, OCO-
O€HHO B 00JIaCTH HACJIEACTBEHHOrO MpaBa. B 3TOT nmepuon crnenuanb-
HbIE€ OTPAHUYCHUSI ObUIA BBEJCHBI U JIJIS JIUIl, TPUKPEIUICHHBIX K CBO-
UM 3aHSTUSIM (TOPrOBLBI U PEMECIEHHUKH ), HATPUMED, JIUIA ONpeie-
JICHHBIX TIpodeccuil HE UMENM MpaBa MEHATh 3aHATUA U 3aKJIHOYaTh
Opax ¢ JTuIaMu Jpyrux npodeccui.

B pumckom mpaBe CylecTBOBAIM MOCTOSIHHBIE WM BPEMEHHBIE
OTpaHUYEHUS MTPABOCIIOCOOHOCTH OTACNIBHBIX CYOBEKTOB IMPU OCOOBIX
oOcrosiTenbcTBax. OHUM U3 HaubOJIee PaHHUX CIYyYaeB OTPAaHUYCHUS
IPpKIAHCKUX TIPaB B OCOOBIX 0OCTOSATENBbCTBAX OBLI CIy4ai J10JTOBO-
ro pabcta. JloJroBpIMM pabaMu CTAaHOBUJIUCH JIMIIA, KOTOpPbIE J00PO-
BOJILHO WJIM MO PEIICHUIO CyAa OTpadaThIBalld JIOJT U JOBEPUTEIIS.
Takue nuua A0 MOJHOW BBIIATHI JI0ATa HE UMENW HU yOJIUYHO-
MPABOBBIX, HU YACTHO-IIPABOBBIX MTOJTHOMOYMH, 3a UCKITIOUCHUEM Mpa-
Ba MOCTYNaTh B JIETMOHBI, HO MOCJE MOTAlICHHUs] CBOETrO J0JIra OCBO-
00XKIaMUCh CUJION 3aKOHA M MM BO3BpAIIAJIMCH TpakJIaHCKUE MpaBa
TOT0 OOIIECTBEHHOI'O CJI0sI, K KOTOPOMY OHU MPUHAJICIKAIIH.

Jlpyrasi kareropus Jidil, yMaJICHUE TPakJaHCKUX MPaB KOTOPHIX
MPOUCXOUIIO M3-32 BPEMEHHOI'O U3THAHUS U3 CEMbH JIOMOBIIAJIBIKOM,
KaK MPaBUJI0, CPOKOM Ha IATh JIET C YCIOBUEM, YTO JOMOBJIAJIbIKA TIO-
Jy4dall BO3MEUIEHHUE 3a padOTy ATUX JIUI[ B JOME HOBOTO T'OCIOJIUHA.
JIumanuck BO3MOKHOCTH TOJIb30BATHCS TPAXKIAHCKUMU MTpaBaMM JIn-
114, KOTOPBIE MEpe]l OpraHU3aTOPaMU MyOJUYHBIX UTP JaBaju KISATBY,
YTO OYIYT Cpa)kaTbCs MO MX MPHUKa3y W MO BCEM IpaBUJiaM TJiajaua-
TOPCKOTO 005, BCIEJACTBUE YEro TIIaJuaTophl TEPSIM CBOOOIY mepe-
JBW)KCHUS U JINUHYIO CBOOOTY.
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pyrue ciy4au NMOTEPU HEKOTOPBIX T'PAXKIAHCKUX IPAB MPOSB-
JSTMCh KAaK CAHKIIMHU, HallaraeéMble 3a TMOBEICHUE JIUIl, KOTOPOE, IO
o0IIIeMy MHEHHUIO WJIM COTJIACHO OIpPECICHHBIM MPAaBOBBIM HOpMaM,
MPU3HABAIOCH HEIOMYCTUMBIM WJIM HEYECTHBIM. Tak, Tpa)xJaHuH,
YYaCTBYIOIIUN B CHICJIKE B KQUECTBE CBUJETENS M OTKA3aBIIUUCS TO-
TOM J1aThb HA CyJ€ MOKa3aHUs MO MOBOJY 3TOW CHEJIKH, TPU3HABAJICS
HECMOCOOHBIM TaK WJIM MHA4Y€ y4acTBOBAaTh B COBEPILICHHUH CJEIOK,
TpeOYyIOINX Y4YacTUsl CBUJETENICW (Hampumep, COCTaBJISITH 3aBella-
Hue). ['paxkmaHe, HEOpPEKHO OTHOCHUBIIHUECS K TOCYAapCTBEHHOMY
UMYIIECTBY, MPU3HABAINCH HE BBIMOJHAIONIMMHU CBOW JIOIT U BBIYEP-
KMBAJIMCh U3 CIIMCKA CEHATOPOB M 0JIAarOpOIHBIX (IKBECTOPOB).

B kauecTBe 00CTOSTENHCTBA, 0COO0 OTpaKAIOUIETOCs Ha MPaBo-
BOM MOJIO)KEHUH PUMCKOTO TpakJJaHWHA, CIEAyeT OTMETUTh ero Oec-
yecThe (infamia). becuecthe HacCTymano Kak CIEACTBHE OCYXKICHUS 3a
YTOJIOBHBIE MPECTYIUICHUS WIH 32 0CO00 MopoyYaliee 4acTHOE MPaBo-
HapyIlleHue (HampuMep, B OTHOIICHUAX, IJe Mpernoaraiack ocodas
YECTHOCTh — U3 JIOTOBOpA MOPYUYEHUSI, XPAHEHUS, TOBAPHUILIECTBA, 110
MOBOAY OINEKH U T.I.). Takxke OecyecThe HACTYIAJIO B CHUJIy Hapyle-
HUSI HEKOTOPBIX MPABOBBIX HOPM, KacawIuxcs Opaka (Hampumep,
cuuTagach OECYECTHOU BJIOBA, BCTYNUBIIIAS B HOBBIM Opak J0 UcTeue-
HUS rOJa MOCJIE CMEPTH MEPBOTO MY’Ka) WIIM BBUIY 3aHATHUS ITO30PHOU
npodeccueit (HanmpuMmep, CBOJAHUYECTBO). B puMCcKOM mpaBe orpaHu-
YEHUsI, CBSI3aHHBIE C OecuecTheM, ObUIM JOBOJIBHO 3HAYUTEILHBIMH,
TaK, OECYECTHBIE HE MOTJIM MPEACTABIATh APYTUX B MpoIlecce, Ha3Ha-
YUTh MPOIECCYaTbHOr0 MPEACTaBUTENSI cede, UM HE pa3peiianoch
BCTYNaTh B 3aKOHHBINA Opak C JUIIOM CBOOOJHOPOXKJICHHBIM, OHU ObI-
JIM CYIIIECTBEHHO OTpaHWYEHBI B 00J1aCTU HACJIEICTBEHHOTO IpaBa.

4. Ympama npasocnocobnocmu pumckux epascoan. Pumckoe
rpakJAaHCTBO YTPAYMBAJIIOCHh B CIICJICTBUE €CTECTBEHHOW WJIA Tpax-
JTAHCKOW CMEPTH OTJIEIIBHOTO JIUIIA.

Ecmecmeennas cmepms HacTynajla C yracaHUE€M IOCTETHUX
NpU3HAKOB (¢u3uonorndyeckux (QyHkuuii opranmsma. C MomeHTa
CMEPTH MPEKpaAlIaJIUCh BCE MpaBa yMEPUIEro rpakJaHrHa W OTrJIallia-
JOCh 3aBeliaHue. B ciiyuae cyImiecTBOBaHUS HAcJEACTBa, C MOMEHTA
OrJIAIICHUS 3aBEIIAHUS U 10 MOMEHTA NPUHSATHS HACIIEICTBA, CUUATA-
JOCh, YTO TMPABOCIIOCOOHOCTh YMEPIIETO MNPOJOJIKAETCS CTOJBKO,
CKOJIBKO HEOO0XOJMMO ISl IPABUJILHOTO OMPEICIICHUSI HacleqHUKa U
MOJIy4eHUs UM HacieacTBa. JJjis perieHus Bompoca O MpaBOCHOCO0-
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HOCTH JIUI, MOTHUOIIMX B MAacCOBBIX KaracTpodax, pUMCKUMHU HOPH-
cTaMu OblIa co3[aHa cieAyrouas (PUKIWS: CUATAIOCh, YTO COBEp-
IICHHOJICTHUI ChIH, MIOTUOIINI BMECTE C OTIIOM, MEPEKUBAII 0TI, HO
OT€ll B aHAJIOTUYHOM CJIy4ae MepeKruBall MAJIOJIETHETO ChIHA.

I pasicoanckas cmepmu, T.€. yTpara TPAXKIAHCKUX MPAB KAKUM-
a100 JUIOM, MorJjia ObITh BbI3BaHA PSIZIOM COOBITHM, KOTOPBIE B PUM-
CKOM TIpaBe ObUIM pa3J/ieJIeHbl Ha JIB€ OCHOBHbBIC TPYMIIbI: MepBas —
COOBITHS, WK IOPUANYECKUE (PAKTHI, IPUBOSIINE K TOTEPE CBOOOIbI
U ypaBHEHHUs K pabaM (Korja puMCKUUN TpakJaHUH TomNajai B IIJIEH,
OBbLI MPO/aH B pabCTBO, OCYkJAEH Ha CMEPTHYIO Ka3Hb, OKU3HEHHYIO
paboTy B pyJHUKaX WU O0pbOY CO 3BEPSIMU); BTOPasi — MPUBOJIAIINE
K JIMIIEHUIO PUMCKOTO TPa)KJIaHCTBA, HO COXPAHSIONIME CBOOOIY U
Jaronue MpaBo OBITh YPaBHEHHBIMH C MEPErpUHAMU WJIU JIATUHAMHU
(Mpu mepeceneHu PUMCKOTO Tpak/laHWHA B MEPETPUHCKYI0 WIH Jia-
TUHCKYIO OOIIMHY, U3THAHUM U3 Puma, nenopranuu uiv CChUIKH).

5.2.2 IIpaBoBOe MOJI0KEHHE JIATUHOB U NEPEerPUHOB

Kurtenn mMOKOPEHHBIX W MPUCOSIMHEHHBIX OOIIWH U TOCYAapCT-
BEHHBIX OOBEIMHEHMN He OBLIM BCEIEI0 IpeBpallleHbl B padoB. Ha
OCHOBE JIOIOBOpPA, 3aKJIIOYEHHOTO ¢ PUMOM, MHOTHE U3 HUX COXpaHs-
au cBobomy — status libertatis. Status libertatis (mpaBo Ha cB00OOIY)
IIEHUJICS BBICOKO, TaK KaK B OOIIIECTBEHHOMN KU3HU OCTABJISI IIPABO HA
CaMOYTPABJICHUE, a B YACTHON — MPaBO MOJIb30BATHCSI COOCTBEHHBIM
TIOPSITKOM.

[IpaBoBOE MOJIOKEHUE PUMCKOTO HACENCHHUS, UMEIOIIETO MPABO
Ha CBOOOJY, HE ObLJIO OAMHAKOBBIM. C yueToM 3TOro pasinyus, Hace-
JICHUE JEIIOCh Ha JJATUHOB U IEPEeTrPUHOB.

Jlamunuwi

JlaTuHbl OBUIM TIPEACTABUTEIISIMU TUIEMEH, STHUYECKU POJICTBEH-
HBIX pUMJISTHAM, >KUBYIIUMH B Jlanmyme, Ha3bIBaIuCh latini vetres —
JPEBHUE JIATUHBI. JTU JATUHBI, HA OCHOBE J0oroBopa 494 roxa no H.3.,
ObLITM BKJIFOYEHBI B COCTAaB PUMCKOTO rocyaapcTpa. [lepBoHadanbHO 110-
JIO)KEHUE JPEBHUX JIATUHOB OBLJIO MOYTH OJWHAKOBHIM C TOJIOKEHUEM
puMCKUX rpaxkaaH. OHU UMeNH Bce IpaBa, KpoMme IpaBa ObITh W30paH-
HBIMHU Ha TOCYAapCTBEHHBIC JIOJDKHOCTH U CIY>KUTh B PUMCKHUX JIETHO-
HaX, HO OHU CITY>KUJTM BO BCIIOMOTATEIbHBIX MOPA3ICICHUSIX PUMCKOTO
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Bolcka. JI[peBHUM JlaTHHAM ObljIa OTKPhITA BO3MOXKHOCTB JIETKO TIPHOO-
peTaTh PUMCKOE T'PAXKIAHCTBO, KOTOPOE OHU JIOCTUTAIIU IPU MEpecee-
HUW B PuM, mpu yCcIoBUHM, 9TO OCTaBIT B CBOCH OOITHHE XOTS OBI OJTHO-
ro celHa. I1o3gHee, mocie coro3HMYecKor BOMHBI B I Beke /10 H.3. Bce Ja-
THHBI, )KUBILIKE B MTanuu, nojy4uiiv mpapa puMCKOIro rpak1aHCTBa.

[IpaBoBOE MOJI0KEHHUE, OJJUHAKOBOE C IMOJOKECHUEM APEBHUX Jia-
TUHOB, UMEJI0O M HaCeJIECHWE PUMCKHX U JJATUHCKMX KOJIOHMM — latini
coloniarii miu latini novi, ocHoBaHHBIX 70 338 roga mo H.3. Ilocie
ATOTO TMEPHO/Ia TIpaBa KUTEICH JTAaTHHCKUX U PUMCKUX KOJIOHUM OBLIH
YMEHBIIIEHbI, OHU YyX€ He o0JiaJaii MacCUBHBIM H30MpaTEIbHBIM
IIPaBOM U MpPaBOM BCTyNaTh B Opak ¢ pUMCKUMU rpakjaHaMu. B 00-
JACTH YaCTHOTO IIpaBa dTa KaTeropHs JAaTHHOB B OOJIBIIIMHCTBE CITY-
4yaeB MMeJia IIPaBO TOProBaTh, COBEPIIATH CIIEJIKHU, MPUOOPETATh U OT-
qyXJ1aTh HMYIIECTBO, a TaKXKE CIIOCOOHOCTh BECTH T'pakKJIaHCKHUM
poIiecc, HO HE WMeNla TMPaBO COCTABJIATH 3aBemianue. [l latini
coloniarii (latini novi) ObUIM yCTAHOBJIEHBI 0OJIEE CIIOKHBIC YCJIOBUS
pUOOpETEHHUS MPaB PUMCKOI0 I'pakJIaHCTBa, HAIIPUMED, JJIs OIpeie-
JICHHBIX OOIIMH IMpaBa PUMCKOTO TpaKJIaHHMHA MOT JOCTHYb TOJBKO
YJIeH CeHaTa OOILIUHBI UJIK MarucTpar.

Kpome 1aThHOB, MO MPOUCXOXKACHUIO POJCTBEHHBIX PUMJISHAM,
B T€YEHHUE PUMCKON MCTOPUU MHOTHE OOIIMHBI HHOCTPAHHOTO MPOUC-
xoxaenus B Uranuu, ["asummu, Ucrtanun, Makenonuu, ['penun u Ma-
JOM A3UHU U JPYTUX YaCTAX PUMCKOW MMIIEPUH, KaK HArpaay 3a COr3
¢ Pumowm, oOpeTtanu npaBoBoe MOJ0KEHNE JTATUHOB.

[IpaBoBOE MOJIOKEHHUE JIaTHHA MPUOOPETATIOCH: B CHIIY POXKJe-
HUSI, IPUCBOCHHUS 3TOTO MOJ0KEHHS aKTOM TOCYIapCTBEHHOM BJIACTH,
JTOOPOBOJIBHBIM TIEPEXOJ0M PUMCKOTO IpakJjaHUHa B pa3psij JaTHHA B
HEJSIX MPUOOPETEHUS 3€MeIb, Pa3/laBa€MbIX HACEJICHUIO KOJIOHUM, OC-
BOOOXK/ICHUS U3 paOCTBA JIATUHOM WJIM PUMIISTHUHOM.

Ilepezpunbl

B npeBHOCTH 11H000M 4y’Ke3eMell, 3aXBaYCHHBIM HAa TEPPUTOPHUHU
PUMCKOT'O TOCYIapCTBa, CYUTAJICA BPAroM, €CIU HE MOJIb30BAICS (KaK
KJIMCHT) 3alllUTON PUMCKOTO TpaKJIaHWHA, WK €CJIM HE MOJb30BaJICS
mpaBoM yOeKHIlla ¢ IeNIbI0 MOTyYeHUs rpakaancTBa. Kaxaplil Takoi
qy’Ke3eMEIl CUUTANICSI 00OBEKTOM TpaBa, U KaXKJbIi PUMCKHI Tpakaa-
HUH MOT MPEBPaTUTh ero B pada. Toabko mocie nepBbIX KPYMHBIX 3a-
BOEBAaHUI pUMIISIHE Ha4YaJld NMPU3HABATh MPABO HAa CBOOOAY W JJIsI OT-
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JENbHBIX 3THUYECKUA OTIWYHBIX OT HUX IieMeH. [IpencraBurenu He-
PUMCKOM M HEJNATUHCKOW OOIIMHBI, 3a KOTOPBIMH OBLIO TPU3HAHO
paBo Ha CBOOO/1y, HUMEHOBAJIUCH MEPErPUHAMH.

[leperpuHbl MOTJIM BCTYIATh B T€ WX UHBIE UMYIIECTBEHHBIE OT-
HOILIEHUSI C PUMCKHMMH TpakJaHaMHu, HO ObUIM JIMILIEHBI ITPaBOBOW 3a-
mmthl. [ToaToMy OHM HcKanmu ceOe 3alUTHUKA WM TOKPOBUTENS — Ta-
TPOHA U3 YKCIIa pUMCKHUX TpaxaaH. Kakoe-To BpeMsi eperpuHbl KUITU
10 IIpaBy TOT'O IrOCYJapCTBa, TpakJaHaMH KOTOpPOro oHu Obuth. B 242
rofy A0 H.3. ObUIa y4YpeKIeHa JOJDKHOCTh MpeTopa Mo JejiaM HHO-
crpanueB (Praetor Peregrinus), KOTOpsbIid pa3doupai Criopbl MEXIYy pUM-
JSTHAMM Y MHOCTPAHLIAaMU WM MEXIy MHOcTpaHamu. Ha 3Toil mouse
BbIpaboTanock Tak Ha3piBaemMoe IUS GENTIUM (mpaBo HapomoB). Ile-
perpuHbl He ObUTH pabamu, HO U He 00a/laiy IpaBaMu PUMCKUX TPax-
JIaH.

[leperprHaMu CTAaHOBWJIMCH B CHJLY POKIEHUS, B CHUILY IPUCYKIE-
HUSl CYZIOM K TaKOMYy HaKa3aHUIO WIM K BbICBUIKE. lleperpuHbl Moriu
CTAHOBUTBHCS PUMCKUMU TpakJaHaMU B CUIIy 3aKOHA, B HAarpajzy 3a yc-
JYTH, OKa3aHHBIE TOCYJAPCTBY, UM B CWITY CIIEHUATIBHOIO aKTa BJIACTH.

B nauvane III Beka umneparop Kapoakamna npemocraBui mpasa
PUMCKOT0 TPaKJaHCTBa BCEM MOAAaHHBIM PUMCKOTO rocy1apcTBa.

5.2.3 IIpaBoBoe nmosioxkeHue pados

C cambIX IpEBHUX BPEMEH, K KOTOPBHIM OTHOCATCS MMEIOIIUECS
cBeZieHUs] 0 PUMCKOM rocyJapcTBe, ¥ BIUIOTh JI0 KOHIA €r0 CYIIECT-
BOBaHUS PUMCKOE O0IIECTBO ObLIO paOOBIAACIHLYECKUM.

PaGcTBO B CBOEM Pa3BUTHM MPOILJIO JIBE CTaAWU: MaTpUapXalib-
HOE pabCTBO M aHTHYHOE paOCTBO. XapaKTEPHLIMHU YepTaMH IaTpuap-
XaJIbHOTO pabCTBa SBIISIETCS TO, UTO PaObl B 3TO BpeMsi HEMHOTOUHC-
JICHHBI, OHU TPYJATCS B OCHOBHOM B JIOMAIIIHEM XO3SIICTBE TOCHO]IU-
Ha W SBJISAIOTCS Kak Obl HU3IIMMHU 4YjieHaMH ceMbH. B 3emienenuu
PUMEHSETCS TJaBHBIM 00pa3oM TpyJZ CBOOOAHBIX. B pemecine Tpyn
paboB TaKkke He UMe OOJIBIIOT0 PACTIPOCTPAHEHUS.

ITo mepe 3aBoeBaHMiI 4YUCIIO pabOB CTAJO YBEIMYUBATHCA, U
pabCTBO CTaJi0 OCHOBOM Bcero npousBojacTBa. C 3TOoro MomeHTa paod-
CTBO MEPEXOAUT B HOBYIO (pa3y — CTaHOBUTCS aHTUYHBIM. Palbl cTa-
JIM KUATh OTJEIIBHO OT CBOMX XO035€B, HCUE3JIa MIPEKHSS aTpruapxalib-
HOCTh OTHOILIICHUM, palbl CTAIM UCTOJHATh OTPOMHYIO H3HYPHUTEIh-
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HYIO0 pa0dOTy W XUTh B CaMbIX IJIOXUX ycioBUsX. B ornuuue ot I'pe-
1Y, T71€ paObl UCIOJIB30BAIKCH TJIABHBIM 00pa3oM B MAacTEPCKHUX, B
Pume paOckuil TpyJ HE HaIIe] HIUPOKOTO MPUMEHEHHS B MPOMBIIII-
nenHoctu. Tak kak Mramms Obuta cTpaHoM arpapHoOM, paObl Tpyau-
JUCh 37€Ch NMPEUMYLIECTBEHHO B KayeCTBE CEIbCKOXO3SHCTBEHHBIX
pabouux. bnaromaps Bce 0osiee yBeIUUMBAIONIEMYCS TIPUTOKY paboB,
paOCKHil Tpya CTAHOBUTCSI OYEHB JICIIeBbIM. PaObl UMEIOTCS Teneph B
KaXJI0M KpynHoM umMmeHuu. Bo II Beke 70 H.3. paObl UCHONB3YIOTCS
JaKe B KQUeCTBE MEJIKUX TOCYIAPCTBEHHBIX CITY KaIllKX.

OCHOBHBIM HMCTOYHUKOM paOCTBa SIBJISJICS 3aXBaT TUICHHBIX Ha
BOliHEe. B npeBHME BpeMeHa BOCHHBIC TIJICHHUKH CTAHOBHIIUCH pabamMu
TOTO, KTO WX 3axBaTWi. B mepBble Beka pecnyOJMKU BCE TJICHHUKHU
CTAaHOBWJIUCHh COOCTBEHHOCTBIO rocynapctBa. [lotomM oHu mpojaBa-
JUCh Ha MyOJWYHBIX TOPTrax U MEPEXOIUIN B COOCTBEHHOCTH TpaX-
naH. BropeiM uctounnkom pabctBa Oblia gojroBas kabajna. PaGamm
CTAaHOBWJIUCH paHee CBOOOIHBIC TpaKJaHE, CTaBIINE HEOIUIATHBIMHU
TOJDKHUKAMU, TakKe pabamMu CTaHOBWJIMCH JIETH, POKJICHHBIC PaObI-
Hel. Kpome Toro, HeKOTOphIX CBOOOAHBIX TpakjaaH oOpamiaiul B pad-
CTBO 3a MPECTYIUIEHUSA. DTO OBLIO YTOJIOBHOE paOCTBO.

C pa3BuTHEM IPOU3BOJCTBA BO3HUK OOJIBIIOW CIPOC Ha paboB,
YTO MPHUBEJIO K BOSHUKHOBEHHUIO MUPATCTBA M YACTHOMY Mopadorie-
HUIO JitoAei o BceMy CpennzeMHOMOpbo. PaObl, 10OBITEIE MUpaTaMu
U TpOoJaHHbIE pa0OTOPrOBIIAMH HA pPHIHKaX, HE MOTJU BO30YKIaTh
CIIOP O CBOEM OCBOOOXKJICHMHU U3 paOcTBa. TeM caMbIM pUMIISTHE BOC-
MPUHSIIN THPATCTBO U JaKe TPHUIAIA €My 3aKOHHBIN CTaTycC.

IIpaBoBo€e MmoJiokeHUE pada ompeaessyioch TEM, 4TO pad — He
CyOBEKT IpaBa, OH — OJIHA M3 KaTeropuil Hanboyiee HEOOXOIUMBIX B
XO03MCTBE BEIlEH, HApPALy CO CKOTOM MJIA KakK IPUBECOK K 3emie. Pa-
OBl HE MMEIIU TIpaBa CIYKUTh B apMUU, HE TJIATUIIN HAJIOTOB, HE UMe-
JM MpaBa Ha CO3/laHuE ceMbHU. ['OCIOMH MMEN MpaBO HakazaTh pada,
BIUIOTh JIO JIMIICHHUS €ro >KU3HHW. Bceskas Bellb, HAXOIWBIIASCS BO
BJIaJICHUH pada, MpUHaJyIeKaia TOCIOIUHY.

Hepenko rocmoauH mpeaocTaBiisyli pady HEOOIBIION y4acTOK
3eMJIM, CKOT WJIM MacTepCKyI0, Jake APYruxX padoB, MOJ yCIOBHUEM
yIuiaTel paboM ompeaesieHHOro oopoka. Takoe MMyIIeCTBO, BBEPEH-
HOE TocnouHoM paly, HaszbiBasiock [IMKYJIMEM, HO rocnioanH mMor
B JIFOOO MOMEHT OTOOpaTh €ro. YNPaBIsTh UMYIIECTBOM HEBO3MOXK-
HO 0€3 COBEpIICHUS PA3TUYHBIX CAEIOK (KYIUTU-TIPOJaXKu, Haiima u
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T.I.), TIOPTOMY, HE Mpu3HaBas pada MPaBOCMOCOOHBIM JIHUIIOM, MpPH-
3HaBaJId, OJIHAKO, IOPUANYECKYIO CHITy 32 COBEpIIAEMBbIMH UM CIEJI-
kamu. PaObl, uMeromue NuKyJIuid, MpU3HABaIUCh CHOCOOHBIMU 005-
3bIBaTHCSI, HO TIPUOOpPETATh ISl ceOsl ITpaBa HE MOTJIM, BCE UX MPHOO-
peTeHus] aBTOMATHYECKH TOCTYMaJd B HMYIIECTBO TocmoauHa. Ho
pab Mor mpuobpectu mpaBo TpeOoBaHHA Oe3 mMpaBa Ha UCK. Takoe
NPUMHUTHUBHOE MTOCTPOCHHE — MO CIeJKaM pada mpaBa MpuoOOpPETaroT-
Csl TOCIIOJIMHOM, a 00SI3aHHOCTH JIOKAThCA Ha pada, ¢ KOTOPOTO BBUAY
€ro HEMPaBOCIIOCOOHOCTH MOJYUYUTh HEJIb3s, — HE MOTJIO COXPAHUTh-
Csl C Pa3BUTHUEM TOPTOBIIM U C YCIOKHEHHUEM XO3SUCTBEHHOHN KU3HM.
Kenaromux BCTynaTh B CHEJIKU C pabaMu MpU MOJHOW O€30TBETCT-
BEHHOCTH 10 3TUM CJIeJIKaM caMOro paboBJaiesiblla HAILJIOCh Obl He-
MHoro. HTepec paboBiajeibiia TpeboBas, 4ToObl TPETHH JIMIIA, C KO-
TOPBIMH BCTYNaJI B JIEJIOBbIE OTHOIIEHUS pad, MOTJH PacCUUTHIBAThH
Ha BO3MOKHOCTb OCYIIECTBJICHHUS CBOMX IpaB IO CACIKaM ¢ pabamu,
MIO3TOMY TPETOP BeNl PsJl MCKOB, KOTOPBIC JaBaIUCh KakK JIOIMOJIHH-
TeJIbHbIE (K HECHa0XEHHOMY MCKOM 00s3aTeIbCTBY caMoro pabda),
npoTUB padoBiaaenbiia. PakT BHIACICHUS MMYIIECTBA B CaMOCTOS-
TEJIbHOE yNpaBJjeHHE pada CTall C Pa3BUTHEM XO3SIMCTBEHHOW >KU3HU
pacIieHUBAThCS KaK Corjache JOMOBJIAABIKM HECTH B MpeJenax MUKYJIs
OTBETCTBEHHOCTb MO 0053aTE€IHCTBAM, KOTOPbIE MPUHUMATIUCH PaOOM B
CBSI3M ¢ MUKyJIreM. Takum o0pa3oM, eciii CIeNIKa COBEpILIEHa padoM B
CBSI3U C MHKYJIHMEM, padoBiiajesiel] OTBeva repea KOHTpareHToM pada
B MpeJenax CTOMMOCTH MUKYJUs (HarpuMep, eciu pad, uMest UKy
crouMocTbto 500, kyruit uro-to Ha cymmy 700, K €ro rocrioguHy npo-
JaBel] MOT' IPEIbsIBUTh UCK TOJbKO Ha cymmy 500). Brnpouem, eciu
TOCIIOAWH TOJIYYHJI 10 CJIEKe pada yBeJIMYEeHUE UMYIEecTBa — 000-
raiieHue, B 00JblIeH CyMMe, OH OTBeUas B Ipejieiax 00oramieHus.

B knaccuueckuii nepuoji puMCKON UCTOPUU padbl AKECTOKO IKC-
IUTyaTUPOBAIIMCH, YTO MPUBOJUIO K MOBCEMECTHBIM BOCCTaHUSAM pa-
0oB. Koria He10BOJILCTBO pabOB HENB3s OBLIO CIEPKUBATH YCUIICHHU-
€M CaHKIIUA M TEPPOPOM, PUMCKHE MPHUHIICTICHl ObUIH BHIHYXK/ICHBI B
U3BECTHOM Mepe YJIY4YIIUTh MoJiokeHue pados. ['ocnonam 3ampeTuiu
yOuBaTh COOCTBEHHBIX M UY>KHUX padOB, OTHABaTh UX JJIs1 OOpHOBI CO
3BEpSIMU U MYYHUTh CBEpX Mephl. Torma k€ yCTaHOBUJIOCH IPAaBHIIO:
oOeccuieHHBIE PaObl, OPOIIICHHBIE CBOMMH XO35€BaMH, CTAaHOBHJIWCH
cB0OOHbIMU. Takum oOpa3oM padbl MOJYYHSIM NEPBOE U OCHOBHOE
NpaBoO Ha *u3Hb. KpoMe TOro, moHMMaHue TOro, 4To Paldbl BCE Ke JItO-
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TTM, OTPa3nujIoCh B TOM, YTO KJagOuIla paboB CUUTAIHNCH CBSIIICHHBIMH,
pabbl HEeCIM OTBETCTBEHHOCTH 3a MPOCTYIKHU, OHU MOTJIU JCHCTBOBATH
KaK MPEACTaBUTEIN CBOWX T'OCIIO, a TaKXe JyIsi paboB MOSIBUIACH BO3-
MO>XHOCTb HACJIEJIOBATh 1O 3aBEIIaHUI0. Y TyUIlIeHHE TTOJI0KEHNs paboB
BBIPA3WJIOCh M B CAHKITMOHUPOBAHUM MX OpayHBIX CBS3EH, YTO O3HAYA-
710, BO-TIEPBBIX, B CIy4ae OCBOOOXACHMS M3 paOCTBa JIMIIO HE MOTJIO
BCTYNHTH B IPYTO¥ 3aKOHHBINA OpakK, BO-BTOPBIX, OB YCTAHOBJICH 3aIlpPET
Ha MPOJAKy paObCKOM CEMbU B pa3HbIE MECTa U Pa3HBIM TOCIIO/IaM.

[To o6memy mpaBuily, CylIeCTBYIOIIEMY B PUMCKOM IpaBe, pad-
CTBO OBUIO MOXKKW3HEHHBIM. OJHAX]IBI YCTAaHOBJIEHHAS BJIACTh T'OCIIO-
JIWHa Haj paOoM JjIujiach, Kak MpaBWiIo, A0 cMepTu pada. CmepTh
ObLJIa €CTECTBEHHBIM IOPHUANYECKH YPETYIUPOBAHHBIM COOBITHEM, KO-
TOpOE MpeKpamago padcTBo. ['ocmoauH He MMENT HUKaKWX IMpaB Ha
TeJI0 ymepliero pada, oH ObUT 00513aH ITOXOPOHUTH €r0 TEJI0 U Oepeyb
€ro MOTHITY KaK CBSIICHHYIO.

Kpome ecTecTBeHHON cMePTH, paOCTBO MOIJIO MPEKPATUTHCS Ha
OCHOBaHUW HEKOTOPBIX HOPUIANYECKA MPU3HAHHBIX (HAKTOB, KaK IIO
BOJIE TOCTIOAMHA, TaK U MPOTHUB HEe.

CBOOOAHBIMM TIPOTHB BOJM TOCHOJWHA CUYUTAINCH PaObI, Cy-
MEBIIINE MMOKUHYTh TEPPUTOPHUI0 PUMCKOTO rocynapcTBa v MepeuT K
CBOMM COIUIeMEHHUKaM. He3aBucuMo OT BOJM M Jla)Ke€ MPOTUB BOJIU
TOCTIOJIMHA TTOCPEJACTBOM 3aKOHA WJIM Ha OCHOBAHHMH PEIICHHUS TOCY-
JTAPCTBEHHOT'O OpraHa OCBOOOXKIAIHNCH palbl, JOHECIINE O TOATOTOB-
ke OyHTa WJIM BOCCTaHMS, YKa3aBIIME WM HAIIEAIIHE YOUNI[ CBOMX
TOCTIOJI, & TI0 DAUKTY UMIIEpaTopa OCBOOOXKIATUCH CTapble M OOJILHBIE
palbl, Kak uMeroIue 3acayru nepea Pumom. Kpome toro, umeno cuiny
U TIPaBWJIO CUUTATh CBOOOJTHBIMU palbOB, KOTOpPHIC OJITO€ BpeMs
MOJIb30BATUCH (PAKTUYECKOU CBOOOIOM.

I'ociogH Mor ocBoOOAUTH paba Mo yCTaHOBJIECHHOM (popme —
MaHYMHCCHH.

JlpeBHee mpaBo 3Hamo Tpu GopMbl MaHyMmuccud. IlepBas
(manumissio vindicta) — dbopma MHUMOH TsKOBI 0 cBOOOAE. I'ocoauH
SIBJISJICS. K MarucTpaTy B COIPOBOXKIEHHUU pada U B3POCIOTO PUMCKOTO
rpakJIaHWHA. B IPUCYTCTBUU Marucrpara pUMCKUHN rpakJIaHUH HaKIa-
JIbIBAJT Ha paba CUMBOJI BJIACTH B (hOpMeE KOIIbS ¥ TOPKECTBEHHO YTBEP-
KA, YTO ITOT 4YeloBeK cBoOojaeH. Ha 3To 3asBieHue rocnoauH pada
WM MOJYaJl, WK MOATBEPKAall 00bsiBJieHHe pada CBOOOAHBIM. 3aTeM
MarucTpar OOBABIIAT pabda CBOOOJHBIM TIpakgaHMHOM Puma. Btopas
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dbopma Manymuccuu (manumissio testamento) 3akirouyanach B BeIpaxke-
HUU TOCJIETHEN BOJIM TOCTIOMHA WUJIU 110 3aBEIIaHHi0. TPEThUM CITOCO-
ooM Manymuccun (Manumissio censu) sSIBJISUIOCH 3aHeceHue pada B 1IEH-
30pCKHE CIUCKH KaK HAJIOTO- U BOEHHOOOSI3aHHOTO.

B xmaccuueckom puMCKOM TipaBe ObUTH TIEPEHATHI IPEBHUE CIIO-
coOBbI OCBOOOXKICHHSI pabOB U YCTAaHOBJICHBI HOBBIC, TAK HA3bIBACMBIE,
He(opManbHbIE MAHYMUCCUU — pald Mojydan CBOOOYy Ha OCHOBAaHUM
O0OBIYHOT'O MHChMAa, B KOTOPOM T'OCHOJWH 3asBJIsUI, UTO pad CBOOOJIEH,
WM Ha OCHOBAHUU MPOCTOTO COOOIICHUSI 00 OCBOOOXKICHUH, JaHHBIM
TOCIIOJIMHOM B MPHUCYTCTBHUH €T0 APY3€CHl.

BaxHeiuM HOBOBBEJICHUEM KJIACCUYECKOTO IpaBa ObLIO yCTa-
HOBJICHUE OTPaHUYCHUH 711 paOOBIaACNIbIICB MPU OCBOOOKICHUU pa-
6oB. Hanmpumep, rocnojiaMm paspemiajgoch Mo 3aBEHIAHHI0 OCBOOOXK-
JaTh TOJIBKO OIPEACICHHBIN MPOIEHT paboB, YTOOBI MX KOJUYECTBO
HE MOTJIO TIPeBbIIaTh cTa. [lo3qHEe MOSBUIOCH MTOI0KEHHE, TI0 KOTO-
poMy 3arpenianoch 0cBOOOXIaTh pabOB rocnouHy Mojoxe 20 Jer,
paboB mosioxe 30 JieT, U ecIM TaKoe OCBOOOXKICHUE MPOTUBOPEUUIIO
UHTEpEecaM KpeIUuTOPOB.

B mocTtkmaccudyeckoM mpaBe, Hapsay C COXPAHUBIIMMHCS CIIO-
cobamMy MaHYMUCCHH, TTOSIBUJIMCh HOBbIE — Pad OCBOOOXKAAIICS ITyTEM
MPUCOCANHEHUS €ro K 00IleMy CTOY CeMbH WM MyTeM OOBSBICHUS
rocrnogMHOM 00 OCBOOOXKIEHHUU B XpaMe BO BpeMs PEIUTHUO3HOTO 00-
psana. Taxxke Oblna paciidpeHa cBo0oAa rocroj MO0 OCBOOOXKICHUIO
paboB. 13 mpexHUX OrpaHUYCHUN OCTAIUCHh TOJIBKO BO3PACTHOM IIEH3
U1t TocrioguHa (Mostoxke 20 JIeT) ¥ y4eT HHTEPEeCOB KPEIUTOPOB.

5.2.4 IIpaBoBOe€ MOJI0KeHHE BOJbHOOTIYIIICHHUKOB

ITo akTy 00 0CBOOOXACHUU PaObl CTAHOBUJIMCH BOJBLHOOTITYIIICH-
Hukamu (uiu libertini). [IpaBoBoe 1mosi0)KeHHUE BOJIHLHOOTHYIIIEHHUKOB
3aBUCEJI0 OT MPABOBOTO IMOJIOKEHUSI TOCIOM, Hampumep, padbl, OCBO-
OOKJICHHBIC TEperpuHaMM, CTAaHOBUJIMCH MEPErpUHaMU, OCBOOOXKICH-
HbIC JIATUHAMHW — CTaHOBWJIMCH JlaTWHaMH. [IpaBoBOe TMOJIOKEHHE
PUMCKHX TpaXkKJAaH MOTJIM TOJIYYHTh TOJBKO padbl, 0CBOOOKICHHBIE
oHUM H3 (OpMaIbHBIX CIOCO00B. [lomoxkeHne TakuxX BOJBHOOTITY-
IIIECHHUKOB CYIIECTBEHHO OTJIMYAJIOCh OT IMPABOBOIO IMOJOKEHHS CBO-
OO0JTHOPOKJICHHBIX KaK B 00JaCTH MyOJIMYHOTO MpaBa, Tak U B 00J1acTU
YaCTHOTO IpaBa. BoIBHOOTITYIIIEHHUKH, OCBOOOXKICHHBIE TI0 aKTy Ma-
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HYMHUCCHH, OCTaBAJINCh B OTHOCHUTEJILHON 3aBUCUMOCTH OT MPEKHUX
rOCIIOJ, KOTOPbIE CTAHOBUJIMCH NAaTPOHAMHU BOJIBHOOTITYIIICHHHKA.

BonbHOOTNYyIIEHHUKY OBUIM JIMILIEHBI MpaBa HCIOJIHATH IyO-
JUYHBbIE U30upaTesbHble (QYHKIMH, UM OBLIO 3alpelleHO BCTYIATh B
Opak ¢ JUIaMH BBICIIIETO OOIIIECTBEHHOTO paHra (CEeHaTopaMM).

Ha ocHoBaHuu matpoHaTa BOJBHOOTIYIIEHHUK OB 00s3aH BbI-
paXkaTh CBOE MOUYTCHHUE NMATPOHY (OBIBIIEMY TOCIOAWHY), T.€. JOJDKEH
OBLJI OTHOCUTBCS K CBOEMY IMATPOHY U WIEHAM €ro CEMbH TaKuM oOpa-
30M, YTOOBI HE BO3HUKIIO COMHEHHU B €Tr0 0JaroJlapHOCTH 3a aKT OC-
BOOOXIeHHs. B TpoTHBHOM ciTydae OH MOT OBITh OIATH IIPEBpAIICH B
paba. OObIYHBIMU CITOCOOAMM BBIKA3bIBAHUS 0J1ar0JIapHOCTH MaTpPOHA
ObLIU: TOJHOIICHUE NapOB IO CIy4aro Mpa3gHuKa, MOMOIIb Ha CO-
JEp>KaHUE CEeMbH IMAaTPOHA, OTKAa3 OT MpaBa HAa UCK TOrJa, KOrjaa 3TO
ObUIO AOCTYIMHBIM MEXKIY CBOOOHOPOXKACHHBIMU. Ha OCHOBaHUU ak-
Ta MAaHYMUCCHH Ha BOJIbHOOTITYIIICHHUKA MOTJIM BO3JaraThCs paboThl
B uHTepecax mnarpoHa (operae officiales m operae fabriles). Operae
officiales 00s3pIBasii BOJILHOOTIIYIIEHHHKA, MO MPOChOE MaTpoHa,
MOMOTaTh €My MPHU BBITIOJHEHUH OOBIYHBIX PabOT B CEMbE, Ubs DKO-
HOMHUYECKAs] CTOUMOCTh HE MOTJIa OBITh TOYHO ompexaesieHa. Hampo-
TUB, operae fabriles mpencraBisiim 00sS3aHHOCTh BOBHOOTITYILIEHHUKA
U3BECTHOE BpeMsI TPOU3BOJUTH JIJIsl MATPOHA MPOAYKIHUIO, paboTas B
CEJIbCKOXO35IMICTBEHHOM HMEHHUU, B PEMECICHHOW MACTEPCKOM WU
3aHUMATBHCS APYrOM XO3SIMCTBEHHOM ACATEIbHOCTBIO. IlaTpoH mmen
HACJIEJACTBEHHOE MPaBO HAa UMYIIECTBO BOJBHOOTMYIIEHHUKA, YMEp-
mero 0e3 MOTOMCTBA, POXKIEHHOTO B PUMCKOM Opake, 3aKII0YEHHOM
10 aKTy 00 OCBOOOK/ICHUH, U TIPABO HA HEOOXOJUMYIO YaCTh UMYIIIE-
CTBa, €CIM BOJBHOOTHYIICHHUK B 3aBEUIAHWU PACTIOPSIUIICS CBOUM
UMYIIECTBOM. Takue marpoHaTHBIE OTHOIICHUSI, BO3HUKAIOIINE B MO-
MEHT OCBOOOKJEHUS, JUIWIINCh, KaK MPaBWJIO, 10 CMEPTH BOJIBHOOT-
nyleHHuka. K moToMcTBy BOJIBHOOTITYIIEHHUKA, KaK MPaBUiIo, repe-
XOJIAJTN TOJIBKO 00SI3aHHOCTH BBIPAKEHUS IMOYTEHUS MMaTPOHY.

5.2.5 I1oJs103keHHE KOJIOHOB

Kononamu Ha3bIBAIMCH MEJKKE apeHAaTOphI 3eMiu (dhepMepsl),
dbopMagbHO CBOOOIHBIC, HO YKOHOMHUYECKH 3aBUCUMBIE OT 3€MJIEBJIa-
nenblia. PacnpocTpaHeHue MEIKON 3eMeJIbHOM apeH/ bl ObLIO BBI3BAHO
SKOHOMHUYECKUM MoJioxkeHneM Pumckoro rocygapctsa. C mpekpaiie-
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HUEM 3aBOEBATEIbHBIX BOWH MPUIUB paOCKOM CHUIIbI TPUOCTAHOBUIICS,
HEBBIHOCHMBIE YCIIOBHS, B KOTOPBIX COACPKAINCH palbl, MPUBOIWIN K
TOMY, YTO UX CMEPTHOCTb 3HAUUTEJBHO MPEBBINIANA POKIAEMOCTb.
Pabckolt cubl mepectano xBaTaTh sl 00paboTku 3emun. IlnmaHTa-
TOPCKOE XO3SMCTBO ¢ PAaOCKHUM TPYJIOM MEPECTAIO OBITH BHITOIHBIM,
PUMCKHE 3eMJIEBIAICNbIBI CTATM MPEANOYNUTaTh CAAaBaTh 3EMIII0 B
apeH/y MEJIKUMHU y4acTKaMH, HEPEAKO Ja)Ke HEe 3a JCHEXHOE BO3Ha-
IpaXXJEHUE, a 3a HM3BECTHYIO JOJII0 ypOXas M C BO3JIOKEHUEM Ha
apeHgaTopa 00sS3aHHOCTH 00padaThIBaTh M 3€MIII0 COOCTBEHHHKA
(«OapmiHay). DT MENKHE apeHIaTOPbl B OOJBIIMHCTBE CITy4aeB Obl-
JW BBIHYKJICHBI M3-32 MaJIOMOIIIHOCTH CBOMX XO3SMCTB INpuOerarh K
3aiiMaM y CBOMX XO35I€B M OKa3bIBaThCA B JIOJITOBOM OT HUX 3aBUCH-
MOCTH. B mepuos aOCoNOTHON MOHApXHHM MOJIOKEHHUE KOJIOHOB OC-
JIOKHUJIOCH €IIIE B CBSI3U C HAJIOTOBOU ITOJIUTUKOM UMIIEpaToOpa — KO-
JIOHBI OBUTA 00JIO’KEHBI HATYPAJILHON MOJAThI0 UMIIEPaTOpPy.
dakTryeckoe OecnpaBue KOJIOHOB CTAJO MPEBPAIATHCA B IOPU-
JMYECKOe IMMyTeM U3JaHUsI COOTBETCTBYIOIINX 3aKOHOB, B CHUTY KOTOPBIX
KOJIOHAM OBLIO 3allpeIeHO OCTABIATH apEHAyeMbIC YYacTKH, a 3eMie-
BJIAJICNIbIIAM — OTUY>K/IaTh CBOU 3€MEJIbHbIC YYAaCTKH OTIEIBHO OT KO-
JIOHOB, CHUJIAIIMX Ha HMUX. B pe3ynbrare KoJIOHBI U3 CBOOOJHBIX ((hop-
MaJIbHO-IOPUAMYECKH) CTAJIM MpEeBpaIiaTbcs B KpernocTHbIX. KoioHat B
3TOM CMbICIIEe ObLT 3apojpiiieM (eoaanuzma. MHorna B KoJOHAT mepe-
pacTayio MoJIb30BaHUE TIEKYJIMEM CO CTOPOHBI pabOB, KOTOPhIE MPUKpE-
IUBSUTMCh B 3TUX CIydasix K 3eMelibHbIM yuyacTkaM. [locneanee o6cTosi-
TEIBCTBO €111 00JIee CTUPATIO PA3IUYHUS MEXKTY PAOOM U KOJIOHOM.
Koson nmeer mpaBo BCTymarh B Opak, UMETh COOCTBEHHOE MMY-
niectBo. Ho oH nmpukperieH K 3emiie, IPUTOM HE TOJIbKO JIMYHO, €r0 Jie-
T Tak)X€ CTAaHOBWIHCH KoJIoHaMU. [TomoOHO pabam KOJIOHBI MOTJIM B
OTJICIBHBIX CIIy4asiX OTIMYCKaThCA HA CBOOOY, HO 3TO O3HAYAJIO U «OC-
BOOOXKICHHUE» OT 3€MEIBHOIO YYacTKa, KOTOPHIM OHU KOPMUJIKCh.

5.2.6 IIpaBoBOe€ M0JI0KeHHE MAJIOJIETHUX, KEHIIUH U HHBIX
JIUIL

Manonemnue

MasiojieTHUMU TPU3HABAIUCH JIUIA MYKCKOTO U KEHCKOTO PO-
Ja, He JOCTUTIIHNE MOJ0BoM 3penocTu. [TosoBas 3penocts a1000ro au-
11a MY>KCKOTO TI0JIa OMNPEAECsIaCh MHAWBUIYAIBHO, a MOJIOBAs 3pe-
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JIOCTh KEHIIUH HacTtynana ¢ 12 JeT U ¢ 3TOro BpeMEHM OHa MOrJia
OBITH BbIJIaHA 3aMy>X. B panpHeliem Jjisi MalbYMKOB ObUIO Ompejie-
JIEHO, YTO MOJIOBAs 3PENOCTh HACTYyMAeET ¢ 14 ner.

Manoneraue auna a0 7 JET Ha3bBaAIMCh Infantes ¥ CUUTAIIUCH
MOJIHOCTBIO HejeecniocoOHbIMU. [lociie 7 JeT oHu BXOIWUIIM B TPYMILY
JIMII, BBIIEAINX U3 AeTcTBa (infantia majores), 16€CIOCOOHOCTh KOTO-
pBIX ObLJIa OrpaHUYEHA: OHU MMEJU MPAaBO COBEpIIATh TOJIBKO TE Mpa-
BOBBIC JICUCTBUS, KOTOPHIMU YJYYIIAIIA CBOE MUMYIIIECTBEHHOE IOJIO-
*eHue. 11 coBepieHns IeMCTBUM, KOTOPbIE MOTJIM IPUBECTU K Mpe-
KpaIllCHUIO TIpaBa HECOBEPIIICHHOJIETHETO WM K YCTAHOBJICHUIO €r0
00s13aHHOCTH, TPEOOBAJIOCH PA3PEIICHHE OINEKYHA, KOTOPOE IOJIKHO
ObUIO JaBaThCAd HEMPEMEHHO MPU CAaMOM COBEPIICHHM CHEIKU (HE
paHbIIe U He To3xke). OneKyHOM OOBIMHO ObUT OJMKANIINI POJICTBEH-
HUK IO YKa3aHUIO OTI[a HECOBEPILICHHOJETHETO, C/ICJIaHHOMY B €ro 3a-
BEII[AaHWH, WIH 110 Ha3HAUYCHUIO Maructpara. OnekyH ObuT 00s13aH 3200-
TUTHCSI O JIMYHOCTH U MUMYIIECTBE HECOBEPILICHHOJETHETO, OTUYXAaTh
MMYIIECTBO OMEKYH UMEN MPaBO TOJIBKO TOT/Ia, KOT/Ia 3TO ObUIO Oe3yc-
JOBHO HEO00X0auMO. OTBETCTBEHHOCTh 3a MPOCTYIKHU MOTJIM HECTH
TOJIbKO CaMbl€ CTapIlire U3 HecoBepieHHoaeTHUX (¢ 10 ser).

CosepuiernnonemHue HceHujuHbvl

B TeueHue psja BEKOB CYIIECTBOBAIM CEPbE3HBIC OrpaHUYCHUS
MPaBOCIIOCOOHOCTH U JI€ECIOCOOHOCTH KEHIMH. B pecnyOirkanckoM
MpaBe >KCHIIUHBI HAXOJWJINCh IOJ] BEYHOW OINEKON JIOMOBIIAJIBIKH,
MyXka, OJMKaMIIero poJCTBEHHUKA. DTO PEIICHHE PUMCKOTO IpaBa
OBLIO IIJIOAOM IPEJACTABICHMS, YTO KEHIIIMHBI HE CIIOCOOHBI OT/1aBaTh
OTYET B CBOUX JCHUCTBUAX. B KOHIIE KIACCHMUYECKOTro Meproja ObLIo
MPU3HAHO, YTO B3pociasl >KEHIMHA, HE COCTOSIAs MOJI BJIACThIO HU
OTIIa, HU MY’a, CaMOCTOSITEeJIbHA B YIPABJICHUHU M PACHOPSIKCHUHU
CBOMM HMMYIIIECTBOM, HO HE BIpaBe MPUHUMATh Ha ceOs B TOH WU
WHOU (popMe OTBETCTBEHHOCTh MO UYXKUM JIOJITaM.

Jluya monooice 25 nem

Korna B kjtaccu4eckuil mepuo/i pa3BUTUSI pUMCKOTO MpaBa CTajo
OYEBUJIHO, YTO COBEPIICHHOJIETHUE JIMIIA, KOTOPHIM MCIIOJHUIOCH 14
jeT (ManbYuKu) UK 12 jet (I€BOYKH), BCE K€ HEJOCTATOYHO OIBITHBI
U HE MOTYT 0€3 OMacCHOCTH BCTYNaTh BO BCE YBEJIMYMBAIOIIUNCS U YC-
JIOKHSFOIITUICS TTPAaBOBOM 000POT, pUMCKHE IIPETOPHI, B CIIydae KOoraa
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3THU JIMIA 10 MOJIOJIOCTH JIET TEpIEIu YIlepO, pa3peliand, e€Ciu UM
ObLTO MEHbIIE 25 JIeT, MPAaBO Ha BO3BPAIEHUE K UCXOJIHOMY COCTOSI-
HUIO U3-32 UX BO3pACTa, T.€. JIaBaJl BO3MOXHOCTh OTKA3aThCsl OT CO-
BEPILICHHOMN CIEIKHA U BOCCTAHOBUTH TO MUMYILIECTBEHHOE MOJIOKEHHE,
KOTOpPO€ UMEJIOCh A0 coBepiieHus TakoBou. Co Il Beka H.3. 3a nuna-
MU, HE JNOCTUTIIMMHU 25 JIET, MPU3HABAIOCH MPABO HCIPOCUTH CceOe
noneuuTess. Eciiv coBepilieHHOIETHUI HcTpaluBall ce0e moneyuTe-
751, TO OH CTAHOBWJICSI OTPAHUYEHHO JICECIIOCOOHBIM B TOM CMBICIIE,
YTO JJIsl AEMCTBUTEILHOCTHA COBEPIIEHHBIX UM CJIEJIOK, HAIIPABJICHHBIX
Ha YMEHBIIIEHHE UMYIIECTBA, HEOOXOAUMO OBLIO MOJYYUTh COTJIacue
noneyuresns (KOTopoe MOIio ObITh JaHO B JIOOOE BpeMsi — 3apaHee
WK B BHJE IMOCJIEAYIOMEro oao0peHus). Momoasie aroau A0 25 et
MOTJIM CaMOCTOATEJILHO COBEPIIIATh 3aBEIllaHue U BCTyINaTh B Opax.

Jluya ¢ ncuxuyeckumu, MOPATbHbIMU UTU PUIULECKUMU

Hedocmamkamu

Ha neecnocoOHOCTh (hM3UYECKOTO JIMIA BIMSINA TaKKe BCSKOTO
poja nyuieBHbIe 0osie3Hu. JlyneBHOOOIBHBIE U C1a00yYMHbBIE TTPU3HA-
BaJIMCh HEJCECITOCOOHBIMU M HAXOUJIUCH MO/JT MOTEYUTEIbCTBOM. Te-
JIECHBIE HEJAOCTATKW BIIMSIIA TOJIBKO B COOTBETCTBYIOIIEH chepe nes-
TETHHOCTH, HANPUMEP, JAOTOBOP CTUIYJAIMA MOXKHO OBLIO 3aKIIIO-
YUTh TOJBKO B ()OpME YCTHOTO BOIPOCAa U OTBETA, €ro HE MOTJIU 3a-
KIIIOYUTHh HU HEMBIE, HU TITyXHE.

OrpanvuuBaINCh B JI€ECIOCOOHOCTH TAaKXE€ PACTOUYUTENH, T.C.
Julia ¢y1aboBOJIbHBIC, HE CIIOCOOHBIE COOJIIOAATh HEOOXOAUMYIO MEPY
B Pacxo0JIOBaHMU WMYIIIECTBA M MOTOMY BO3HHUKaJIa Yrpo3a IMOJHOTO
pazopenus. PactounTtento Ha3HAYaIM MONIEYUTEIS, TIOCTIE YETO PacTo-
YUTENIh CAMOCTOSATEIIBHO MOT' COBEPIIATh TOJBKO CHCIIKH, HaIPaBJICH-
HbIC Ha MPHOOPETEHNE, KPOME TOTO PACTOYUTENh NMPU3HABAJICS OTBET-
CTBEHHBIM 3a MpaBoHapyieHus. CIenku, CBI3aHHbIE C YMEHBIICHUEM
UMYIIIECTBA WJIM YCTAaHOBJICHHUEM O0053aTEIhCTBA, PACTOYUTEIH MOT
COBEPIIIATh TOJIBKO C COTJIacHsl MOMeunTens. Takxke pacTOUUTENI0 Obl-
JI0 3aIPENIeHO CAaMOCTOATENILHO COBEPIIATh 3aBElIaHue.

5.2.7 IOpuauveckue Juna

PuMckue 10pucThl He pa3zpaboTaiu MOHATUS FOPHUINYECKOTO JH-
112 KaKk 0c000ro cyobeKTa, MPOTUBOIMOCTABIISIEMOTO (PU3UUYECKOMY JIU-



49

Iy, BBUJYy TOrO, YTO OTHOIICHHUS, HAa TOYBE KOTOPBHIX BO3HUKAIOT
IOPUIUYECKUE JIUIla, B PUMCKOM KU3HU HE OBLIM JOCTAaTOYHO Pa3BH-
Thl. TeM He MeHee yxke B 3akoHax XII Tabnui ymoMuHanuchr paziny-
HbIE YaCTHBIC KOPHOpAIlMU PEIUTHO3HOTO XapakTepa, Ipodeccuo-
HaJIbHbIE OOBEIMHEHUSI PEMECIICHHUKOB U T.II. C T€YEHUEM BpEMEHU
KOJIMYECTBO YACTHBIX M IMyOJMYHBIX Kopmoparuii pocio. B apeBHe-
pecmyOIuKaHCKOM TIpaBe eIle He ObLJI0 MMYIIECTBa KOPIOpaIuu, 3TO
ObLTa 00IIas HeaeauMas COOCTBEHHOCTh €€ YICHOB, IOKa CYIIECTBO-
BaJia Kopriopaius. B ciydae mpekpalieHuss KOproparud UMYIIECTBO
JEIUII0Ch MEXKTy TIOCIIEAHUM COCTaBOM ee wieHoB. Koproparusi, kak
TaKOBasi, HE MOIJIa BBICTYNATh B I'PaKJaHCKOM IIpoIiecce.

TeopeTnyeckas 0a3a CymecTBOBaHUS IOPUINYSCKUX JIUIT B KJIac-
CHUYECKOM IIpaBe OblIa 0ojiee pa3BUTOU. PUMCKHE FOPUCTHI CTAIA OT-
MedaTh TOT (PakT, 4TO B HEKOTOPBIX CiIydasx IIpaBa U OO0S3aHHOCTH
MIpUHAJIC)KAT HE OTJCIbHBIM JIUIIaM 1 HE MPOCTHIM TpyIaM (pusnde-
CKUX JIWII, a LEJIOW OpraHu3aliy, UMEIOIIEH CaMOCTOSTEIIBHOE CYIIe-
CTBOBAHME, HE3aBUCUMO OT COCTABJISIONINX €€ (DU3NYECKUX JIHII.

CornacHo yCTaHOBJICHHSIM KJIACCHYECKOTO MpaBa, IOPUINIECKHC
Julla B MyOJIMYHOM TIpaBe YUPEkKJAIUCh HA OCHOBAHUHU PEIIECHUS CO-
OTBETCTBYIOIIUX TOCYJapCTBEHHBIX OpraHoB. IOpuaudeckue iuia B
YACTHOM MpaBe YUPESKAATUCH MO PEIISHUIO TOCYIapCTBEHHOTO OpraHa
WJIM 110 HHULIUATHUBE YaCTHBIX JIHIL.

Js yupeXJieHus YacTHBIX IOPUIWYECKUX JIMI[ TpebdoBayiach
WHUIIMATHBA HE MeHee TpeXx pusnueckux juil. Co Bpemenu Llezaps u
aBrycra ObUIO HEOOXOJIMMO MPEABAPUTEIIHHOE COTJAacUe TOCyaapCT-
BEHHBIX OPraHOB, KOTOPOE MOIJIO OBITh CHEUMAIbHBIM WA OOIIUM.
CrenuanbHOE COTJIacHe MOIYYaioCh, €CJIM MTPOUCXOINIIO YUPESKICHNE
IOPUIMYECKOTO JIUIA C MOJHOCTHIO HOBBIM CTaTyCOM, M OOIIUM, €CJIH
YUPEKIATOCH JIUIIO C TUIMU3UPOBAHHBIM CTAaTyCOM (HampuMmep, MOXo-
POHHAsI KOJUICTHS WX KOJIJISTHS B3aMMOIIOMOIITH ).

YacTHble OpraHU3aluu JACIWINCh HAa XO3SUCTBEHHbBIC MPEIIPH-
ST U Ha oOIecTBa U (POHMIBI, WIH IOPUIAYECCKHUE JIUIla, OCHOBHOM
IIEJIbI0 KOTOPBIX OBIJIO BBIMOJHEHUE HEKOTOPBIX OOIIECTBEHHBIX, IO-
JUTUYCCKHUX, COIMATIBHBIX, KYJIBTYPHBIX M JIPYTHX HEIKOHOMHYECKUX
3aJ1a4.

FOpuandeckue nuIa MOTJIM COBEpIIATh BCE IMPABOBBIC JCSHUS,
CBSI3aHHBIC C IIE€JIbI0 UX CO3JaHUs, U HE 00Jajaiu MPaBOCHOCOOHO-
CTBIO 32 PAMKAaMU 3THUX LIEJEH.
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JleecrocoOHOCTh IOPUANYECKOTO JIMIIa OblJIa pacipe/iesieHa Mex-
Jy €ro opraHaMy C yCTaHOBJIEHHWEM UX KommeTeHIuu. HOpuanyeckue
JUIa UMEJTH COOpaHMsI YJICHOB, U30PAHHBIX PYKOBOJIUTENICH U MJIATHBIX
ciayxamux. CoOpaHue 4JICHOB YCTaHABIMBAJIO OOIIME HaIpaBJICHUS
NEATEIbHOCTA OPTaHU3alllK, a PYKOBOJICTBO U OIJIAYMBAEMBIC CITyXKa-
[[ME PEATU30BBIBAIIM 3TU HAMNPABJICHUS B COOTBETCTBUH CO CTaTyCOM
CaMOT0 IOpUINYECKOro JiMiia. BBICIIIUM OpraHoM opraHu3alliu, CTOs-
IIIMM BO TJIaBE CITy’KallluX, sIBJIsICS actor mim syndicus — JUPEKTop.

J1eATeNbHOCTh TOCYJIapCTBEHHBIX HOPUIAYECKUX JIUI[ IMPUOCTA-
HAaBJIMBAJIaCh PEIICHUEM COOTBETCTBYIOIIMX TOCYJAapCTBEHHBIX Opra-
HOB. JleATeNbHOCTh YaCTHBIX HOPUIWYECKUX JIMI] MpeKpalanach Mo
pelieHno coOpaHus, MO JOCTHXKEHUH MOCTABJICHHBIX MPHU CO3JaHUU
L[EJIEH, C ITOJHOU MTOTEePEN UMYIIECTBA UJIM C MOJIHBIM IPEKpAIEHUEM
yjieHcTBa. Takyke 4acTHbhIE OpraHU3allui MOTJIM OBITh PacCHyIIEHbI 0
PENICHUI0 TOCYAApPCTBEHHOTO OpraHa, €CJIM UX CYIeCTBOBaHUE ObLIO
MPOTUBO3aKOHHBIM. [locie mpekpaleHus CyIlecTBOBaHUS IOpUINYe-
CKOI0 JIMIIAa €r0 UMYIIECTBO MEPEXOJIUIIO B COOCTBEHHOCTh rocyaap-
CTBEHHOM Ka3Hbl WJIM COXPAHSJIOCH C YCIOBHUEM MEpPeAayd HOBOMY
IOPUIMYECKOMY JIMIY, OCHOBAHHOMY C TOM K€ IIeJIbl0, a TAaKXKE€ MOTJIO
OBITh, OCOOCHHO B XO3SIUCTBEHHBIX KOPHOPAIUSAX, MOJCICHO MEXIY
OBIBIITMMHU YJICHAMHU Ha OCHOBAHWHU YIIJIAYEHHBIX B3HOCOB.
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6. CEMEMHO-TIPABOBBIE OTHOILIEHUA
6.1 Pumckasa cemba. ATHATCKO€ U KOTHATCKOE POACTBO

Pumckas cemus

B npesueiimuii mepuon B coctaB puMckod cembu (Familia),
KpoMe ee iaBhl (pater familia), Bxogunu »xeHa, 1€TH, )KEHbI CHIHOBEH,
BHYKH, TpaBHYKH. CeMbsi — 3TO HE TOJIBKO COBOKYITHOCTH CBOOOJ-
HBIX JIWI, TIOJJYMHEHHBIX IJIaBE€ CEMbH, HO U JIa’)K€ COBOKYITHOCThH pa-
OOB, TMpUHALICKAMMX €€ riaBe. [J1aBa ceMbU — JOMOBIAJbIKA,
CAMHCTBEHHBIA IMOJHOIPABHBIN TpaKJIaHWH, 00Jagaa IIUPOKON JTH4-
HOW Y MMYILIECTBEHHOW BJIACTHIO B OTHOUICHUHU KEHBI U nereu. [Ipo-
THUB €ro BOJIM HUKTO HE MOT HHM BOWTH B CEMBIO, HU BBIMTH W3 HEE.
Tonpko mpu3HAHWE OTIIOM HOBOPOXKJICHHOTO CBOMM PEOCHKOM Mpe-
BpaIllaJio MOCJICIHETO B WieHa ceMbH. JlIoMOBIabIKa ObLIT BIIPABE BhI-
OpOCHUTH SIBHOT'O YpOJIla U HE NMPU3HATh €ro YWICHOM ceMbH. IlepBoHa-
YaJbHO JOMOBJIQ/IbIKa UMEJI OJMHAKOBYIO BJACTh (manus) HaJa KEHOM,
JeTbMH, pabaMHu, BEIIaMH, BCEX UX — U JKEHY, U JeTeH, 1 UMYIIECTBO
— OH MOT UCTPeOOBaTh C MOMOIIBIO OJIMHAKOBOI'O (BUHAUKAIIMOHHO-
ro) ucka. JIume moCcTerneHHo 3Ta BiIacTh AudPpepeHInpoBaiach 1 1o-
Jy4duia pa3Hble Ha3BaHMS: HaJ KEHOM — manus mariti, Haa ACTbMH
— patria potestas u T.7. TOJIbKO JOMOBIaJbIKa ObLI JUIIOM CBOETO
paBa, BCE MPOYME YICHBI CeMbH OBLIM JIMIIAMHU UYYXKOTO TIpaBa. 3a
rpakaHCKUE MPaBOHAPYIICHUS MOABIACTHBIX OTBEYaJ IJlaBa CEMbH.
OT JOMOBIAJBIKA 3aBUCEIO BO3MECTUTh JU YyIIEpO MOTEpIEBIIEMY
WY BbIIATh €MY MPOBUHMBILIETOCS, OTEI[ MOT IIPOAAaTh MOJABIACTHOTO
ChbIHA KOMY-HHOYb. JloMOBIaibika UMEN MpaBO HaKa3blBaTh JCTEH, B
OTHOIIIEHUH KOTOPBIX OH 00J1aJ1aJl MPaBOM >KU3HU U CMEPTH.

Poocmeo

ITo mpeanucadusM COBPEMEHHOTO MpaBa, POJICTBO — 3TO KPOB-
Has CBSI3b MEXKAY JUIIAMH OOIIEro MPOUCXOXKACHUS. DTa CBA3b UMEET
IpaBOBOE 3HAauYEHHE, TaK KaK Ha OCHOBAHHWH POJICTBA B OTHOIICHHUSIX
MEXy COpPOJAMYAaMU BO3HHMKAIOT MHOTOYHCJICHHBIC MpaBa M 0Os3aH-
HOCTH. Takoe MOHMMaHuEe POJICTBA CYIIIECTBOBAJIO HE BCET/IA.

B npeBHepuMCKOM TIpaBe KPOBHBIE Yy3bl MEXKIY OTACIbHBIMU
JUIIaMH caMU 110 ceO0e HE MMEIN MPaBOBOrO 3HAYCHHMS, POJCTBO yT-
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BEPXKIAIOCHh HE IO KPOBU U MPOUCXOXKICHHUIO, a TOJBKO (DaKTOM CO-
BMECTHOT'O TIPOKMBaHMA. Takoe pPOJCTBO HA3BIBACTCS @ZHAMCKUM
(WM arHaTUYECKHUM), T.€. POJICTBO IO BJIACTH, & BCE YJICHBI arHaTCKOU
CEMbH, MOIUYNHEHHBIE BJIACTU JOMOBJIAIBIKH, HMEHOBAJIMCH arHaTaMH.
Jloub, BRIXOAWBIIAS 3aMYy’ M TOCTYyMAaBIIas II0J BIACTh JPYIOro J0-
MOBJIaJIBIKH, TIepecTaBajia ObITh POJCTBEHHHUIICH CBOCTO OTIIA, OpaTheB
U T.J., 1 HA00OPOT, TOCTOPOHHEE JIUIIO, YCHIHOBICHHOE JOMOBIIA/IbBI-
KOM, CTAHOBHUJIOCH €TI0 arHaTOM.

B npeBneliniee BpeMs BIacTh JOMOBJIAIBIKK OblJla O€3rpaHUYHA
U TIOTOMY COIPOBOKIAJIaCh MOJIHBIM OecripaBreM IoaBiacTHBIX. [1o-
CTEIICHHO 3Ta BJACTh CTaJla MPHHUMATH OOJIee OIpe/IeeHHbIC TPaHH-
I1bI, OJJHOBPEMEHHO JIMYHOCTH IMOJIBIACTHBIX CTajla TIOCTEIICHHO ITOIY-
JaTh IPU3HAHKUE B YaCTHOM TipaBe. OcaabiieHue BJIaCTH JOMOBIIAIBIKH
SIBUJIOCH CJICACTBHEM HM3MCHEHHS IPOU3BOJICTBEHHBIX OTHOIICHUH,
Pa3IOKECHUS TTaTpHapXaibHOW CeMbH, Pa3BUTHS TOPTOBIIH, IIPEITOa-
raBIINX U3BECTHYIO CAMOCTOSTEILHOCTD B3POCIBIX YJICHOB CEMBH.

ITo Mepe pa3BHUTHSA XO3AKMCTBA M OCIA0JCHHS IaTpHapXaabHBIX
YCTOEB MOJIy4ajo Bce OOJbIliee 3HAYCHUE POACTBO MO KPOBU — KO2-
Hamckoe (WIM KOTHATHYECKOE), KOTOPOE, B KOHIIE KOHIIOB, IOJIHO-
CTBIO BBEITECHHIIO arHaTCKOE POJCTBO.

Kornarckasi ceMpsi BO3HHKaJIa IOCTEIICHHO C IIpeoljagaHueM
Opaka 0€3 manus ¥ ¢ HOBBIM MOPSIJIKOM HAacCJieI0BaHus, ObLIa CO030M
KPOBHBIX POJACTBEHHHUKOB, MPOUCXOASAIINX OT OOIIEro IMpeaka, U He
3aBucesIa OT ()akTa COBMECTHOI'O MPOXKHMBaHUA. B Takyro cemblo, Kak
IPaBUJIO0, BXOJWJIM TJIaBa CEMBHM C JKCHOM, JIETbMHU U IPUCOCIHHCH-
HBIMHU JTHIIaMU. BacTh riaBel CEMbH YK€ HE ObLTa HEOTPAHUICHHON H
noxu3HeHHoW. OHa CBOAWJIACH K TIpaBy JOMOBIIAJIBIKM Ha Ojaropa-
3YMHOE Haka3aHHE M IpaBy TPeOOBaTh OT OCTAJIBHBIX UYJICHOB CEMbH
MOYUTaHMs, a Korga HEoOXOAuMO — M M3ACPKEK Ha CBOE COJepiKa-
Hue. C Ipyroi CTOPOHBI, IJlaBa CeMbH JOJDKEH ObLT BOCHUTHIBATH U
CoJIepKaTh JeTel U JPYTUX WICHOB CEMbH.

PonctBo ompenensercs mo JUHHAM W cTereHsaM. Jluma, mpowuc-
XOJISIIME OHO OT JAPYroro (Hampumep, OTell U J04b, BHYK U 0adka),
Ha3BIBAIOTCS POJACTBEHHUKAMH I10 TPsIMOM JIuHMH. JIuiia, mporcxos-
e HE OJHO OT APYroro, a OT OOIIero MmpejKa, Ha3bIBAIOTCS POJICT-
BCHHHKaMH 110 OOKOBOH JTWHWHU, HAIIpUMEpP, OpaThsi, ASAS U TUICMSH-
HUK. CTeTieHb POJCTBA OMPESASTCS YUCIOM POXKISHUM, YCTaHABIIH-
BAIOIIMX POJICTBO ABYX JAHHBIX JIUI, HAIPUMED, ASA U BHYK — POJI-
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CTBEHHUKHU BTOPOU CTEIECHH, IBOIOPOJHBIC OpaThsi — YETBEPTOU CTe-
e’y (MX 00U KOpeHb — e/, OT KOTOPOTro MPOU30ILIH, TOIYCTHM,
A u B, aor Hux — C u /I, Bcero 4eTbipe poKICHHUS).

6.2 bpak

Ilonsmue 6paxa

Cembsi 00pa3yeTcsi mocpeacTBoM Opaka. MiIMeHHO Opak ompene-
JS7T TPaBOBOE IOJIOKEHHUE ACTeH, POXKICHHBIX B OpavyHOM COHO3E,
UMYIIIECTBEHHOE TIOJIOKEHHE CYNPYTOB, UX HACJEIACTBCHHBIC MpaBa.
FOpuct knaccuueckoro nepuoga MoaecTuH onpeaessia: «Opak — 3TO
CIMHECHHE MYyKa M KEHbI, 00bEIUHECHNE BCETO B YKWU3HU, COCIUHEHHUE
1o 00’KECTBEHHOMY M YeJ0oBeuecKoMy IpaBy». s Opaka xapakrtep-
HO HAJIMYME HaMEPEHMs WJIM BOJU COCTOSITh B Opake. CorjiacHO puM-
CKHUM TIOpSAKaM Mepruoaa MPUHIIUIATa, OpaK CO3AaeTCsl HE COXKUTEIb-
CTBOM MY KYHMHBI U KEHITUHBI, KAK TAKOBBIM, a CYNPYKECKOU MPHUBSI-
3aHHOCTHIO WJIM COTJIACHEM, KOTOPOE€ NOKHO OBITh JJIMUTEIbHBIM U
npojomkatomuMes. HenmpemeHnHo#l npennockuikoil Opaka ObLIO CO-
riacue Oyaymux cynpyros u ux aomouajien. FOpuct IlaBen ckazan:
«OpaKk MOXKET COCTOSITbCSI TOJIBKO MPH COTJIaCHU BCEX, TO €CTh TeX,
KTO CXOIUTCS, M T€X, B Ub€H BJIACTH OHM IpeObIBatoT». OCHOBHOE Ha-
3HaUYCHHE Opaka — MPOU3BOJUTH HA CBET 3aKOHHBIX JIETEH, KOTOpHIC
OBl CTaJIu MOJIHOMPABHBIMY HACJICTHUKAMH UMYIIIECTBA OTIIA.

Pumckoe npaBo paznuuano (BmwioTh 10 KOcTuHuana) zaxonmsiil
pumckuli opaxk (MeXIy JIWllaMHd, UMEBIIMMH 1us conubii — IpaBo
BCTYIAaTh B 3aKOHHBIM PUMCKHUI Opak, Ipu KOTOPOM JIETU TOJIy4asu
paBa PUMCKOTO TpakJAaHCTBa, a OTIly IpHUHAJJIEkKaja BJIACTh Hal
JIEeTbMU) U Opak no npasy Hapooos (MEXAy JIMIaMH, HE MMEBIIMMU
1us conubii).

Ot Opaka OTJIMYAETCS KOHKYOUHam — JI03BOJICHHOE 3aKOHOM
MOCTOSTHHOE COXKHUTEIBCTBO MY>KUMHBI U JKCHIIIMHBI, HO HE OTBEYar0-
Iee yCI0BUSIM 3aKOHHOTO Opaka U HE MMEIOIEe ITPABOBBIX MOCIIE/ICT-
BUI, CBSI3aHHBIX C YCTAHOBJICHHEM Opaka. B KoHKyOMHaATE pOoXKIaIucCh
BHEOpayHbIC JIETH, KOTOpPHIE HE IMOJJICKAIN OTIIOBCKOM BJIACTU W HE
BXOJIMJIM B €r0 CeMbl0. B mocTKIIaccuyeckuii mepuo KOHKyOHHaT 1o-
Jy4WJI HEKOTOPOE MPaBOBOE 3HAUYCHHE — €CJIU JIETH, POXKJICHHbBIC B
KOHKyOMHATe, MPU3HABAIMCH OTIIOM M OBUIM UM y3aKOHEHBI, 32 HUMU
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IMPU3HABAJIOCH IIPAaBO HA AJIMMCHTHI U OI'PAHUYCHHOC HACJICACTBCHHOC
IIpaBoO I10 OTHOIICHUIO K OTLLY.

Vcnosus 3axnouenus Opaka

JI71s1 3aKIIF0YEHUS 3aKOHHOT'O PUMCKOTO Opaka Oy iynume Cynpyru
JOJKHBI OBUTH BBITIOJTHUTH HECKOJIBKO CYIIECTBEHHBIX (MJIM KOHCTHU-
TYTUYHBIX) YCIIOBHIA:

1) Oynyuiue cynpyru 4OJDKHBI ObUTH 00J1aAaTh ius conubii;

2) Oynyuiue Cynpyrd JOJDKHBI ObLTM MMETh HaMEpeHUEe KUTh
uMeHHO B Opake (affectio maritalis);

3) SABIATHCS TIOJIOBO3PEIIBIMU;

4) 3akmounTh Opak B MpeANUCcaHHON TpaBoBOi (opme.

1. Pumckuii Opak MOIJIM 3aKIH04YaTh TOJBKO JIMIA, 32 KOTOPHIMU
ObUT TIpu3HaH 1us conubii. Takum cTaTycoM o0aany TOJILKO PUMCKHE
rpaxiaaHe u crapeie Jatunbl (latini veteres). 9To nmpaBo ObUIO OTpaHU-
YeHO JJIs Tu1e0eeB, a MO3XKe JIJIsl BOJbHOOTIYIIEHHUKOB U JIJIsl IPEJICTa-
BUTEJIEH HACEJIEHUS, CBSI3aHHOTO CO CBOMM 3aHSATHEM, ISl €PETUKOB H
OTCTYITHHUKOB. 10 3TOMY OrpaHMYeHHIO MPECTABUTEIN ITUX TPYIII Ha-
CEJICHMSI MOTJIM 3aKJIF0UaTh OpaKu TOJIBLKO MEXTY COOOM.

2. Pumckuii Opak MOT 3aKJI04aThCS TOJIBKO TOT/a, KOTJa COMO3
MYYUHBI U KEHIIIMHBI OCHOBBIBAJICSI C HAMEPEHUEM >KUTh UMEHHO B
Opake. B ctapoM npaBe Takoe HaMepeHHE He ObLIO 00s13aTEIbHBIM JJIs
OyIyIIUX CYIPYyTOB, OBLIO JOCTATOYHO, YTOOBI 3TO HaAMEPEHUE H3bS-
BUJI IJ1aBa COOTBETCTBYIOIIEH CEMbU. B Kl1acCMYECKOM IpaBE HAIMYUE
TaKOTO HaMepeHUs ObUIO HEOOXOJAUMBIM W JJISl JIUI[, BCTYHAIOIINX B
Opak u JJis TJIaB UX CEMEM, B MOCTKIACCUYECKOM IIpaBe TaKoe Hame-
peHue TpedoBaNOCh TOJIBKO ISl Oy AYIIUX CYIIPYTOB.

3. B pumMckuii Opak MOrjid BCTyNaTh JIMIIb JIWIA, CIIOCOOHBIE
OCYIIECTBUTh €CTECTBEHHBIC 1IEM Opaka, T.€. ObITh MOJOBO3PEIBIMHU.
Takumuy npu3HaBaIMCh MYyKUHHBI C 14 JeT, )KeHIuHbI — ¢ 12 Jer.

4. ITpaBoMoYHbIe OpakW JOJKHBI OBLIM OBITH 3aKIIOYEHBI I10
dbopmMe, yCTaHOBJICHHOM 3aKOHOM, — coemptio, conferratio u usus.

JpeBHeitmeit popmoil 3akiroueHus Opaka Oblia KYIUIS KEHBI
(coemptio). ['maBa cembr HEBECTHI B MPUCYTCTBUM IISITH CBUACTENCH
nepeaaBaj HEBECTY IJIaBE CEMbH KEHUXA WM JINYHO KEHUXY, €CIIU OH
OBLI TJ1aBOM CBOEH CEMbBbH, a 3aTEM IJIaBa CEMBbH JKCHUXA WJIH JKCHUX
MPOU3HOCKIN (POpMyITy KYIUIM M TIepefaBajl YCTAHOBJIECHHYIO IIECHY.
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Takas popma 3akimroueHus: Opaka co BpEMEHEM MPEeBpaTHIIaCh B CUM-
BOJIMYECKYIO TPOJAXKY 3a CUMBOJUYECKYIO IUIATy, BMECTO KOTOPOM
nepeaaBagach MeJiKasi MOHETa, KaK PEJIMKT MUHYBILIETO.

Bropoii npeaycMoTpeHHO# 3aKOHOM (hOopMOM 3aKiItoueHus: Opa-
Ka OBLT PEeTMTHO3HBIN 00psI, MPUMEHSIBIITUNCS, KaK MPaBUIIO, MaTPH-
IIMAaHCKHUMH CJIOSIMH puUMCKoro oOmiectBa (conferratio). Ilpu 3akiro-
yeHUu Opaka B Takoil (hopMe NOJKHBI ObUIM MPUCYTCTBOBATH CaMHU
Oynylue Cymnpyru, riaBbl UX cemew, xkpernl IOnurepa u He MeHee
JIECSATU B3POCIBIX PUMCKHUX TpakJaH. Bce mpucyTCTByIOMNE JOKHBI
ObLIM TIpuHECTU KIATBY HOmuTepy u COmpoBOIUTH HEBECTY K JIOMY
KEHHUXa. Y JIBEper CBOEro J0Ma KEHHUX Bpydasl HEBECTE OTOHb U BO-
1y, yromana xjeooM, a HeBecTa JIokKHa Oblia, IpUHUMAs XJie0, Mpo-
W3HECTH OTpe/IeTICHHBIE CIOBA.

HaubGonee pacnpocTpaneHHOM U ITpocTor (OpMOM 3aKIIFOUCHUS
Opaka OBLIO OCHOBAHHE COBMECTHOM KM3HHU (USUS) M COCTOsJIa B TIPO-
CTOM TEPECENICHUH KE€HBI B JIOM Myka. OT 0OBIYHOTO KOHKyOHWHAaTa
ATOT OpayHbBIN COI03 OTIMYAJICS HAJTUYUEeM HaMEpeHHUs KUTh B Opake.
[Ipeanonaragock, 4TO TaKOe HaMEPEHHUE CYIIECTBYET, KOTJa B COIO3
BCTYIIAIOT MYKYMHA M JKEHIIIMHA, UMEIOIIHNE OJMHAKOBOE OOIIECTBEH-
HOE TIOJIOKEHHE, a TAaKXKe TOTa, KOraa MEKIy COBMECTHO JKUBYIIIUMHU
auIaMu OBUIO OTOBOPEHO MpujaHoe. He CTombko M3-3a MPOCTOTHI,
CKOJIBKO M3-3a BO3MOKHOCTH JKEHE COXPaHATh CBOOOIY B Opake, 3a-
KIIIOYeHHOM 10 ¢opme usus, 3Ta (opma Opaka crajia cO BpeMEHEM
MOYTH €AMHCTBEHHOU. CUHMTAIOCh, YTO >KCHIIMHA, BBIIICAIIAS 3aMYyXK
o (opMe usus, HaXOAUTCS IO BIACTHIO MY’Ka WJIU TJIaBbl €r0 CEMbH
TOJIBKO OJIMH T'OJ M TO, €CJIM TIPOBEJIET 3TOT TOJl B IOME MYKa.

bpaku, 3akmtoueHHble 10 (opme usus, mpeodiagaiud U B MO-
CTKJIACCUYECKOM TIpaBe, XOTs YK€ TOTJia MPOSBISIIOCH CTPEMIICHHE K
3aKJIIOYEHUI0 Opaka ¢ 0J1arociIoBeHUs 1IEPKBH.

bpaky mnpemmectBoBano oOpyueHue (sposalia) — B3aumHOE
oOelllaHue BCTYNHUTh B Opak. B mocTkiaccuueckuit mepuon mnpu mo-
MOJIBKE BHOCWJICS 3aaatok. [lo mperopckoMmy mpaBy HapyIllieHHE 00-
pyYEHHUS BJICKJIO 32 COOOM OecuecThbe M OrpaHUUYCHHUE TpaBa BBHICTY-
naTh B CyJIe€ B KQ4€CTBE MPEICTABUTENS UyKUX MHTEpEeCcoB. B mepuos
NMO3/HEeW WMIEPHUH TIOJ BIMUSHUEM XPHCTHAHCTBA, CTOPOHA, HApY-
muBIIas o0enanre, TaHHoe Mpu oOpydeHuH, o0si3aHa Oblja BO3Bpa-
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TUTh 33JaTOK, MPUYEM B CIIy4ac HAPYLIEHUS CO CTOPOHBI HEBECTHI,
OHAa WJIM €€ OTEll BO3BPAILAIIN 33JaTOK B YETBEPHOM pa3MepeE.

bpaunvie npensmcmeus

JIJ1st 3aKIIF04eHUsT pUMCKOT0 Opaka, KpoMe CYIIeCTBOBAaHUS KOH-
CTUTYTHUBHBIX YCJIOBUH, ObLIO HEOOXOJMMO, YTOOBI Y BCTYNAIOIIUX B
Opak HE CyIIECTBOBAJIO KaKUX-HUOYAh OOCTOATENIBCTB, MOTYIIUX IIO-
BJICYb aHHYJIMPOBaHUE Opaka — pacTopkeHue OpauHbix cBsazed. O0-
CTOSITEILCTBA, KOTOPHIE HE MOTYT OBITH JIOMYIICHBI NMPU 3aKIIOUCHUU
Opaka, MOJIy4IIN Ha3BaHUE OPAUHbIX NPEeNnsamcmeuil.

VYke cymiecTByONMA Opak MPEACTaBIsI OJHO M3 OCHOBHBIX
OpauHbIX MPEMATCTBUU. 3akiiloUeHHe Opaka BOMPEKU Y¥KE CYIIECT-
BYIOILIEMY TMPHUBOJUJIO HE TOJBKO K aHHYJIMPOBAHHIO HOBOTO Opaka,
HO U K OECYECThI0O BUHOBHOTO.

3anpelaioch BCTynaTh B Opak ¢ yxke JyIIeBHO O0JbHBIMHU. Ec-
JU IyuieBHas 00JIe3Hb HAcTylaja Mociie BCTYIUIEHUS B Opak, TO OH
MOT OBITh COXPAaHEH WJIA PACTOPTHYT.

[IpenarcTBueM k Opaky SBISJIOCH M KPOBHOE POACTBO — TIO
IpSIMOM JIMHUU HEOTPAHWYEHHO, a M0 OOKOBOM — JI0 YE€TBEPTOM CTe-
NeHW. AHAJIOTMYHBIC TpaBWa MPUMCHSUINCh M K CBOWCTBEHHHUKAM,
TaK, HE JIOMyCKaJcsa OpaK MEeXaAy OJHUM U3 OpaTheB U )KEHOUM JPyTroro
Opara (ymepIiero)  T.M.

IIpexpawenue bpaxa

bpaunblie COr03bI MPEKpaIaIiucCh CMEPTHIO OJTHOTO U3 CYIPYTOB,
yTpaToi cBOOOIBI OJHUM W3 CYNPYTOB HIIH Pa3BOJIOM.

Co cMepThI0 OJTHOTO W3 CYNPYTOB OTIA/Iajl0 OCHOBHOE YCJIOBHUE
Opaka — cCyllleCTBOBaHUE OpadyHOM CBsA3U. B 3TOM cilyyae My >KUMHBI
MOTJIA Cpa3y K€ BCTYIIUTh B HOBBIM Opak, a JIs KEHIUH yYCTaHaBJIH-
BaJIOCh Bpems Tpaypa (jio 10 MecsiieB).

Pa3Bon B KiacCcH4YecKyto 3MOXY ObLI CBOOOJTHBIM M JOMYCKAJICS
110 B3aMMHOMY COTJIACHIO CTOPOH WJIM B 10 OJTHOCTOPOHHEMY 3asiBJie-
HUIO OJIHOTO W3 CynpyroB. B mepuoj abCoNOTHOM MOHApXUU pa3Boj
o 000IJTHOMY coOTJIachio ObLIT 3amnpeiieH. OJHOCTOPOHHUE 3asBiic-
HUS O pa3BOjie ObUIM AOIMYIIEHHI B CiIy4yae, €Cclid APYyrod Cympyr Ha-
PYIIMII BEPHOCTH, TOKYIIAJICS Ha KU3HB JIPYTrOro CyNnpyra UM J0IycC-
TUJT KaKOe-TO JAPYroe BUHOBHOE JeMCTBHE. B 3TUX ciyuasx HacTymani
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Pa3BoOJl C TUIOXMMHU MOCJIEICTBUSAMU I BAHOBHOM B pa3BOJIE CTOPO-
HbI, HalpUMEP, yTpara MPUJAHOIO0, 3aNPEIICHUE BCTYyNaTh B HOBBIU
Opak, cChUIKa, 3aKJIFOYCHUE B MOHACTHIPH U T.1I.

JHomnyckancst pa3Bog U 06€3 BUHBI JPYroro cymnpyra, HO MO yBa-
KUTEJIbHOW MPUYMHE, HAIPUMEP, HECOCOOHOCTh K IMOJOBOM JKU3HU,
KEJIAHWE MOCTYNMUTh B MOHACTBIPh U T.JA. B Takux ciydasix pa3Boj HeE
BJIEK HUKAKUX OTPULIATENIbHBIX TIOCIEICTBUM AJI IPYroro Cynpyra.

[TpunsToit popmoii pa3Bosia ObLIO OOBSBICHUE O HEM TNEpE]
CBUJICTEISIMA WU (PAKTHUUECKOE MPEKPAIICHHE COBMECTHOTO MPOXKH-
BaHMUSI.

6.3 AnuHbIe 1 IMyHIECTBEHHBIE OTHOIIIEHUA MEXKAY
CyIpyramMu

B nutepatype 1o puMcKOMy MpaBy MNPUHATO pa3inyarh Opak C
MY>KHEH BJIacThIO (matrimonium cum manu) U Opak 6€3 My>KHEH Bia-
cTd (matrimonium sine manu).

bpax cum manu ObUT TUIMYHBIM OpaKOM APEBHEUIIIETO BpeMe-
HU. B 5TOM Opake *eHa CTaHOBUJIACh YJICHOM CEMbU MY>Ka M IOMaja-
Ja B HEMOCPEJCTBEHHYIO 3aBUCUMOCTh OT IJIaBbl CEMbU HA OJIMHAKO-
BBIX OCHOBAHUSX C €ro AeTbMU. [Ipr 3TOM IpephIBAIUCh BCE €€ CBA3U
C €€ NMPEKHUM JOMOM. B HOBOHM CEMbE KE€Ha 3aHMMaja IOJIOKECHUE
nouepu (loco filiae), a B OTHOILIIEHNHU CBOUX JAeTel ObLia cTapiieil ce-
cTpoit. My» uMeI MpaBo UCTPeOOBaTh KEHY, IOJI0OOHO BEIHU, OT BCS-
KOT'0 TPEThETO JIMIIa, MOT OT/ATh €€ B Kabally M HaKa3bIBaTh BILUIOTH JI0
auiieHus: ee ku3Hu. OHa nuiieHa Obula MpaBa TPeOOBaTh pa3Boja.
TonbKO MyX) MOT JaTh €A pa3Boj. Bce MMyIIECTBO TaKOW KEHBI I10-
CTyNaJIO B MOJHYI COOCTBEHHOCTh MYy»a WJIM TJIaB€ €r0 CEMbHU, CIIU-
BasICh HEPA3JIeJIbHO C TAaKUM MMYIIECTBOM. B 3Ty k€ COOCTBEHHOCTH
MepeXoJINJIO BCe, YTO JKE€Ha IpuolOperana B JalbHeumeM. B ciyyae
PacTOpPKEeHHS TaKoro Opaka, UMYIIECTBO, IPUHECEHHOE KEHOM, el He
BO3BpAIlAJIOCh, OHA MMOJIyYyasa JUIIlb U3BECTHYIO JIOJII0 B MOPSJIKE Ha-
CJIEJIOBAHUS B CIIy4ae CMEPTH MYXKa.

C TeyeHueM BPEMEHHM BJIACTh MYy»a HaJ KEHOW ocliabeBaeT, U B
KJIACCUYECKUN M TIOCTKJIACCUYECKHUI MEpHOJIbl Ha CMEHY Opaky cum
manu IpUXOAUT Opax 6e3 MydxicHel 6lacmu — Sine manu, 4To CTajo
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pe3yJIbTaTOM BO3pacTaHMs XO3SMCTBEHHOW M OOIIECTBEHHOW caMo-
CTOSITETbHOCTH >KCHIIUH.

[Ipu Opake sine manu >keHa OCTaeTCs MO/ BJIACTbIO CBOETO OTIIA
WM CaMOCTOSITEIbHOM, eclii OblJla TAaKOBOM 110 BCTYIUICHUSI B Opak.
Kena nmonydana uMsi U COCIIOBHOE TOJIOKEHUE MY>Ka, MECTOXKUTENb-
CTBO Mya ObLJIO 00S3aTEIbHBIM MECTOM >KUTEJIbCTBA W JJISl KEHBI.
O6a cymnpyra ObulH 00513aHBI OTHOCUTHLCS JAPYT K APYTY C YBaXKEHUEM
U MOYUTAHUEM, HE COBEpIIATh HUKAKUX JICHUCTBHM, YIPOKAIOIIUX UX
COI03y, HAllpUMEP, OHU HE MOTJU CYJIUTHCS JIPYT C APYTOM M CBHJIE-
TEJbCTBOBATH JIPYT MPOTUB Jpyra. JKeHa moriia TpeboBaTh OT MyXa
pacxoJ0B Ha CBOE COJIEpKaHUE, a MYK, B CBOIO O4Yepe/ib, TPEOOBATH
OT >KEHBI BEJICHHS JOMAIIHETO X0351CTBA.

Nmy1iiiecTBO CynpyroB B TaKOM Opake OCTaBajOCh Pa3/ieiibHBIM.
JKena uMeeT MOJIHYH0 MMYIIECTBEHHYIO IPAaBOCIIOCOOHOCTh. YIIpaB-
JSTh UMYIIECTBOM EHBI MY’K MOT TOJIBKO IOCIE 3aKJIOYEHHS COOT-
BETCTBYIOIIETO JIOTOBOPA MEXKIAY CYNPyraMu M Mepeaadu €0 UMYIIle-
CTBa MYXXY C 3TOi 1ienbto. [IproOpeTeHus xKeHbl B TAKOM OpaKe TakkKe
MOCTYIAOT B €€ MMYILECTBO, BIIPOYEM, €CIIM OTHOCUTEIBbHO KaKUX-
100 BelleW BO3HUKAJ CIOP MEXIY CyIpyramu Io BOMPOCY O IpaBe
COOCTBEHHOCTH, TO MPUMEHSIACh MPE3YMMIMs, UYTO KaxKJas BEllb
MPUHAUICKUT MYXKY, ITOKa dKEHa HE JOKaKEeT 00paTHOTO.

IIpuoanoe

Bemu 1 uHbIC YacTU UMYIIECTBA, MPEIOCTABISIEMbIE MYXKY JKe-
HOHM, €€ JOMOBIAJABIKOM WM OMEKYHOM, JUJIS YIOBJICTBOPCHHS IIO-
TPEOHOCTE COBMECTHOM KU3HH, HA3bIBATIUCH HPUOAHBIM.

B npeBHepecnyOIMKaHCKUN TIEpHOJ, Korjga Opaku MOYTH BCEraa
OBUIM cum manu, CIICITUAITBHON perjlaMEHTAIIMH TIPABOBOTO TTOJIOKCHHSI
npugatoro He Obu10. [losTOMY, €ciu He ObLIO CTEUATLHOTO COTJIale-
HUS, TO TIPUIAHOE HE BBIICTSUIOCH U3 OOIIEr0 UMYIIECTBA JKEHBI M TIOJI-
HOCTBIO ITOCTYIIAJI0 B COOCTBEHHOCTh MY>Ka WUJIU TJIaBbI €I0 CEMbBH.

Koraa Bonu B mpakTuky Opaku sine manu, /Uil TPUAAHOTO Kak
UMYIIECTBA, NMEePEAaBaBIIETOCS MYXY, OblI YCTAaHOBJICH OCOOBIN Tpa-
BOBOW pexxkuM. I[losBMIIOCH TIpaBUIIO 3aKIIHOYaTh MPH YCTAHOBIICHHH
MPUAAHOTO YCTHOE COTJIAIlICHUE C MYKEM, IO KOTOPOMY OH ITpUHUMAJ
Ha ce0s 00s3aTEIHCTBO BO3BPATUTH MIPHUIAHOE B CITydae MpeKpaIieHus
Opaka (pa3Boga wiau cMeptu cymnpyra). [Ipu oTCyTCTBHM Takoro co-
TJIallIeHUs] TPUAAHOE IOPUIUYECKH OCTaBajJoCh B COOCTBEHHOCTH MY-
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’Ka HaBCerJa, HO B CHJIy OBITOBBIX BO33PEHUN MYXK CUMTaN ceOsi 00s-
3aHHBIM OCTAaBJIATH €r0 110 3aBEUIAHUIO B I0JIb3Y XKEHbI. Ha ciyuyan,
ecnu Opak MpeKpaTUTHCA Pa3BOAOM, MPETOP CTall JaBaTh JKEHE HCK O
YaCTUYHOM BO3BpaTe MPUAAHOTO B KayecTBe ITpada 3a HE0OOCHO-
BAHHbBIN Pa3BOI.

B knaccuueckui mepuol NPUIAAHOE IIOJYYaeT CIECHUAIbHYIO
perinamMeHTaiuio. B Tedenune Opaka My SBJISIETCSI COOCTBEHHHUKOM
MPUJAHOT0, TPUHIUNUAILHO UMEIOIIUM IIPaBO PACIOPSKEHUST 3TUM
uMyIecTBOM. OJIHAKO B Orpa)kJ€HWE MHTEPECOB JKEHbI 3aKOHOM AB-
rycta ObUI BBEJICH 3amlpeT JJIsl My>Ka OTUYKIaTh MPUHECEHHBIC B TIPU-
JAHOE 3EMENbHBIE YUaCTKU 0€3 MPSIMO BBIPAXKEHHOT'O COIJIACHS JKEHBI.
B cnyuae npekpaiieHusi Opaka mpuaaHoe MOAJEKUT Bo3Bpary. Eciau
IpU yCTAHOBJIEHUU Opaka ObUIO 3aKJIIOUEHO COIJIAIICHHE O BO3BpATe
IPUAAHOrO (B Clydae MpeKpalleHus Opaka), TO My BO3Bpauiai Mpu-
naHoe 0e3yCIIOBHO U B MOJHOM oObeMe. Eciu Takoro cornamieHus: He
OBLJIO 3aKJIIOYEHO, TO MY, BO3Bpalllas MpUAaHOE, UMEN MpaBo yJep-
aTh U3BECTHYIO JOJIIO HA COAECP/KAHUE OCTABUIMXCS MIPU HEM JIETEN U
WHBIX M3JEPKEK HA COAEpKaHUE Takoro umyiiectsa. [IpaBo Ha BO3-
BpallleHUE MPUJAHOTO B TAKUX CIIy4yasx MMeJia TOJIbKO jKeHa, a HE ee
HACJEAHUKH, MO3TOMY, €CIM OpaK MpEeKpalaicsi CMEPTbIO >KEHBI,
PUAAHOE OCTABAIOCH 32 MY KEM.

[Ipu KOctuHunane npaBuia O BO3BpaTe MPUAAHOTO OBUIM YIIPO-
IIEHbl — HE3aBHCUMO OT TOr0, ObUIO JIM 3aKJIIOUYEHO COTJIALIECHUE O
BO3BpaTe MPUAAHOTO WJIM HET, )K€Ha U €€ HACJICAHUKH UMEIOT IPaBo
Ha TOJHBIM BO3BpAT MPUJIAHOTO, 332 BBIYETOM HEOOXOIUMBIX H3JIEp-
KEK, TOHECEHHBIX MYKEM.

CeaodebHulli dap

B umnieparopckuii nepuos CioxKuiIcs 00b4ail, 1o KOTOPOMY MYXK,
noJTy4asi MpUAaHoe, CO CBOEH CTOPOHBI Jieall COOTBETCTBYIOIIMHN BKIIA/T
B CEMEITHOE UMYILIECTBO B (POpME apeHUs B MOJIb3Y KEHbl — c8aded-
Hbtil 0ap. CHadalla Takoe JapeHue COBepIIaIoch A0 Opaka (Tak Kak
JapeHusi MeXIy CyNpyramu 3anpemaiuch). KOcTuHuaH paspenni co-
BeplIaTh Takoe AapeHue U Bo Bpems Opaka. Ilo pazmepy 310 umytie-
CTBO COOTBETCTBOBAJIO MPHUJAHOMY M BO BpeMsi Opaka OCTaBajioCh B
COOCTBEHHOCTH W YMpPaBJICHUHM MY’kKa, B CIIydae pacTOpP)KEHHsS Opaka
0 BUHE MYy)a OHO MEPEXOJUJI0 K XeHe. B ciyuae cmeptu Myxa 3a
KEHOM OBLIIO 3aKPETICHO MPaBO TPeOOBATh BbIAA4YM CBaJCOHOTO Aapa.
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6.4 OTHOBCKAasA BAACTD

[To cnoBaM pUMCKHUX IOPUCTOB, UHCTUTYT OTIIOBCKOM BJIACTH $IB-
JISIICA CTPOTO HAIIMOHAIBHBIM MHCTUTYTOM PUMCKUX rpaxiaH. Camo-
CTOSITEJIBHBIM JIUIIOM OBLIT TOJBKO OTEIl, CHIHOBBS U JI0YEPH ObLIH JIH-
[[aMU Yy>KOT0 MpaBa.

ITonBnacTHBIN ChIH UMEET MYOJUYHBIC U YACTHBIE MPaBa, MOXKET
CTOSITh B 00JIaCTU MyOJIMYHOTO TMpaBa Ha PsAAy C OTIOM (€CiIu OH
B3POCHIbI) U 3aHUMATh TOCYJIAPCTBEHHBIC JOJKHOCTH, HO HE MOXKET
ObITh ceHaTOpoM. Ho B ceMbe OH BCEIIe0 MOJYMHEH OTIIOBCKOW Biia-
CTH, IPUTOM HE3aBUCHUMO OT BO3pPACTa, U JAXKE KOIJla OH yKE COCTOUT
B Opake M MMEET CBOMX JieTei. BrmacTb HajJ NE€TbMH MPUHAJICKHUT
UMEHHO OTILy, 2 HE 000OUM POJIUTEIISIM.

OTIOBCKAasI BIacTh BO3HUKAET C POXKIACHUEM ChbIHA WU JOYEpU
OT JaHHBIX POJIUTEIICH, COCTOSIIUX B 3aKOHHOM Opake, a TakKe myTeM
Y3aKOHEHUS U YCHIHOBJICHHS.

Besikuil peOeHOK, pOXKICHHBIN 3aMy>KHEH JKEHIIIMHON, CUUTACTCS
peOEHKOM ee My»Ka, IT0OKa He OyAeT T0Ka3aHO MPOTUBHOE.

OTII0BCKasl BJIACTh MOTJIA OBITh YCTAHOBJIEHA MTyTEM Y3AKOHEHUs.
JeTel OT KOHKyOHHaTa. Y3aKOHEHUE €CTh NMPU3HAHWE 3aKOHHBIMH JIe-
T JAHHBIX POJUTENEH, POXKIACHHBIX UMU BHE Opaka. Y3aKOHEHUE
MOTJIO OBITh ITPOU3BEJICHO: a) MOCASYIOIIUM OpakKoM pOJUTENCH BHE-
OpadHoro pebenka, 0) MyTeM MOJYYEHUS] COOTBETCTBYIOIIECTO MMIIC-
PaTOPCKOTO PECKPHUIITA, B) MyTEM 3a4MCJICHUS ChIHA B YJIEHBI MYHHU-
[UMAIBHOTO CEHATa, a IOYEPH — IMYTEM BbIJIaud 3aMYK 3a 4i€Ha MYy-
HUIIUMAJIBHOTO CeHAaTa.

B oTiinuune ot y3akOHEHUs, 1aBaBIIETO MOJ0KEHUE 3aKOHHBIX JIe-
TEW UM, POKJICHHBIM OT JaHHBIX POJUTENEH, HO BHE Opaka, yCbIHO8-
JleHue YCTaHaBIIMBAJIO OTIIOBCKYIO BJIACThH HaJl TOCTOPOHHUM JIMIIOM.

VY CBIHOBIIEHHE PA3IMYaIoCh JBYX BHUJIOB: €CJIM YCBHIHOBJISUIOCH
JUII0, HE HaXOASIIEecs] MO/ OTIIOBCKOW BJIACTHIO, — 3TO HA3bIBAIOCH
apporaiuei (arrogatio), €Ciu k€ YCbIHOBIISIIOCH JIUI0, HAXOIUBILIEECS
O] OTIIOBCKOM BIACThIO, — 3TO HA3BIBAJIOCH ajonTaiuen (adoptio).

ITo mpaBy KOcTrHMana apporaiusi coBepliagach MyTeM MnoJyye-
HUS Ha TO UMIIEPATOPCKOTO PECKPHUIITA, aJONTAIUs — IMYTEM 3aHece-
HUSI B CyJEOHBIA TPOTOKON COTJIAIIEHUSI MPEKHETO JIOMOBIIABIKU
YCBIHOBJISIEMOTO C YCBIHOBUTEJIEM B MPUCYTCTBUM YCHIHOBIISIEMOTO.



61

Heo06XoauMbIMU YCIOBUSIMUA YCHIHOBJICHUS ObLIH:

— YCBHIHOBJISITh MOJKET, KaK MPaBUJIO, TOJBKO MY>KuMHa (HKECH-
IIMHA — B BUJE MCKJIOUCHHUS], €CJIM OHA JI0 YCHIHOBJICHUS UMeEIa Jie-
TeH, HO UX TMOTepsIa);

— YCBIHOBUTENb HE JAOJKEH OBITh MOJIBIACTHBIM;

— YCBHIHOBHUTENb JIOJDKEH OBITh CTapllie YCHIHOBISIEMOTO HE
MEHbIIIE, YeM Ha 18 JeT;

— B OTHOUIEHWHU apporauuu TpedoBajgoCh, 4TOObI MarucTpar
IPOU3BEII pacclieIOBaHUE OOCTOSITENILCTB JieJia M BBISICHWI, HE OTpa-
3UTCS JIU YCHIHOBJICHUE HEBBITOJIHO HAa MHTEPECAaX YCHIHOBIISIEMOTO.

B pesynbrare apporanmy camMoOCTOATEIBHOE JIUIIO IOCTYITAaeT
MOJi OTILIOBCKYIO BJIACTh CO BCEMHU €€ MOCIEACTBUSIMHU, B TOM YHUCIE C
B3aUMHBIM IpaBOM HaclienoBanus. [lociencTBuem agontanuu ObLIO
IpEeKpaIieHue POIUTEIbCKON BIIACTH MPEKHEr0 JOMOBIAJABIKH M yC-
TAHOBJICHUE BJIACTH YCHIHOBUTEIIA.

JInunbie mpaBa M OOS3aHHOCTH POJUTENICH M JETeH KOPESHHBIM
o0pa3oM ObLIM pa3IWyHBl HA Pa3HbIX 3Tanax pPUMCKOW uctopuu. B
JpEeBHEHUIIIEe BPEMEHA OTeI] UMEJI B OTHOIIEHUU CBOUX JIETEH MpaBo
KU3HU U CMEPTH, IIPaBO MpoAaxu Jerei u T.n. C TeUeHUEeM BpEeMEHU
3Ta CypoBasi BIAcTh CMsTdajach. B KOHIIE KOHIIOB BJIACTh OTIIA CBE-
Jach K €ro mpaBy NPUMEHATH JOMAIIHUE MEpPbl HaKazaHWs JeTed u
TpeOOBaTh OT ACTEH OKa3bIBaTh €MY YBAXKECHHE, B CBSI3U C YEM JCTH HE
MOTJIA MPEIBSABIATh K POJAUTEINISIM MOpOYAIlHe UCKU, HE MOTJIU BCTY-
naTh B Opak 0e3 X coryiacus u T.1I.

Ponutenu u neTu B3auMHO OBLIM OO0s3aHBI B Cllydyae HEOOXOIH-
MOCTH TIPEAOCTABIIATE APYT APYTY aJTUMEHTHI.

OTily nmaBajicsi UCK MPOTHUB BCSIKOTO TPETHETO JIMIA, YACPKU-
BAIOIIETO €0 MOJBIACTHOTO.

[TogBnacTHBIN CHIH UMEET MPaBO COBEPIIATH WMYIIICCTBCHHBIC
C/ICJIKH, HO BCE, YTO OH MPUOOpPETAEeT, aBTOMATUYECKHU MOCTYIAET B
uMyIIecTBO oTra. OTBETCTBEHHBIM IO CJEJIKaM ITOABIACTHOTO IPH-
3HABAJICSl OH CaM, XOTs U HE UMEJI HUKaKOTO COOCTBEHHOTO MMYIIECT-
Ba. B ciydae coBepIiieHus1 MOIBIACTHBIM MPABOHAPYILIEHUS, OTILY OblI-
JI0 JTaHO TIPaBO WJIM YIUIATUTH MOTEPIICBIIEMY CYMMY ITOHECEHHOTO UM
ymiep0a, WIM BBIJATh IMOABIACTHOTO B Kabajay IMOTEpIeBIIeMYy Ha
CPOK, HEOOXOAUMBIN JIJIs1 OTPAOOTKH CYMMBI IPUYUHEHHOTO yIepoa.
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C pa3BUTHEM TOPIOBIM, C 0)KUBICHHEM XO3SMCTBEHHBIX CBA3ECH
TAKO€ TOJIOKEHHUE CTAJO HEBBITOJHBIM JUISI CAMOTO JOMOBJIAIBIKH.
[TosiBuiicst 0OBIYAM BBIACHSTH MOJBIACTHOMY ChIHY, a PaBHO U paody,
UMYIIECTBO B CaMOCTOSTENIbHOE yIpaBjeHuEe (CTago, CEeNbCKOXO3sH-
CTBEHHBIN y4acTOK W T.h.) — nekyauid. [lekynuid npenocTaBisics
MO/IBJIACTHOMY TOJIBKO B YIIPaBJI€HUE U MOJIb30BaHUE, COOCTBEHHUKOM
TaKOTr0 MMYIIECTBA OCTaBAJICS JOMOBIAaJbIKA. B ciiyyae cmepTu noa-
BJIACTHOT'O HE MEKYJHUU MEPEXOJUT MO HACIEACTBY, a MPOCTO BO3Bpa-
IIaeTcsi B HEMOCPEACTBEHHOE obnamanue otia. Haobopot, B ciydae
CMEPTU JOMOBJIABIKUA MEKYJINI MEPEXOIUT K €ro HACAETHUKAM Hapsi-
Jy CO BCEM OCTAJIbHBIM MMYIIECTBOM. ECIIA MOABIACTHBIN ChIH OCBO-
O0XIajncs OT OTIIOBCKOM BJIACTH M OTEI[ MPU 3TOM HE MOTpeOOBal
BO3BpaTa MEKYyJus, NEKYJIUN OCTAETCA NOJAPEHHBIM CHIHY.

C TedyeHHMEeM BpEMEHHU Hapsjy C Ha3BaHHBIM BHUJIOM MEKYJHUS
MNOSIBWINCH JIPYTHE BHIABI MEKYIUs, 3HAYUTEIbHO PpACIIMPUBIINE
MMYIIIECTBEHHYI0 CAMOCTOSATEIBLHOCTh MOJBIIACTHBIX U CIECIABIINE UX
HACTOSIIMMHU YYACTHUKAMU TPpaXJIaHCKOro odbopora. B Hauane npus-
[MIIaTa MOSBJISIETCS BOSHHBIM MEKYJIUM — HMYIIECTBO, KOTOPOE ChIH
npuoOpeTaeT Ha BOGHHOM Cy>KO€ WM B CBA3UM C BOCHHOW CIIy»KOOil
(>kasioBaHUE, BOCHHAsS JI00OBIYA, MOJAAPKU MPU MOCTYIUICHUU HAa BOCH-
HYIO CIy>XOY U T.I1.). BOGHHBIN MEeKyJIHil COCTOSUT HE TOJBKO B (pakTH-
YECKOM YIPABICHUHU MOJABIACTHOTO, HO Y MPUHAJICKAT EMY Ha MPABE
COOCTBEHHOCTH, HO C OJIHUM OrpPaHUYCHHEM: €CJU TMOJBIACTHBIN
yMHpaJl, HE OCTAaBUB 3aBEHIAHHS OTHOCHUTEIIBHO BOCHHOTO MEKYJIHUS,
3TO UMYIIECTBO MOCTYMAJIO K JOMOBJIAJBIKE HA TE€X XK€ OCHOBAHUSAX,
YTO Y OOBIYHBIN MIEKYJIHA.

C navana IV Beka H.3. IOPUIMYECKOE TOJ0KEHUE BOCHHOIO TI€-
KyJidsi OBLJIO PaclpOCTPAHEHO Ha BCSKOrO pojia MpUOOpETeHUs ChIHA,
CIEJaHHbIE Ha TOCYJIapCTBEHHOW, MPUIBOPHOM, TyXOBHOM ClIy»x)0e, a
TaK)Xe Ha ClIy)kOe B KauecTBe aJBokara. B mepuon aOComtOTHONH MO-
HapXUU 32 MOJIBJIACTHBIM MPU3HAJIA TPAaBO COOCTBEHHOCTHU HA UMYIIIE-
CTBO, MOJIydaeMoe I10 HACJIEJACTBY OT MaTepHu M BOOOIIE MprodpeTae-
MO€ C MaTepPUHCKOM CTOpoHBI. [IpaBo cOOCTBEHHOCTHU ChIHA HA MMY-
IECTBO MaTE€PU OTPAHUYMBAJIOCH JIMIIb TEM, YTO OTILY MPUHAJJICIKAIO
MPaBO MOKU3HEHHOI'O IMOJb30BAHUS W YIPABICHUS ATUM HMYILECT-
BoM. [Ipu FOctunmnane ObUIO yCTAaHOBJIEHO, YTO BCE MPUOOPETEHHOE
MOJIBJIACTHBIM HE HA CPEJICTBA OTIA MPU3HABAIOCH MPUHAJJICKAIIUM
MOJBIIACTHOMY.
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OTI10BCKas BJIACTh MpEKpaIanach:

a) CMEPTHIO IOMOBIIAIBIKK (JIMIIA, COCTOSINME O] BIIACThIO HE
HETOCPEICTBEHHO, HAIIPUMEP, BHYKH IPU KUBOM HX OTIIE, CO CMEp-
ThIO JJOMOBJIQJIBIKM TOCTYIAIOT IO BJIACTh TOTO, KTO CTOSUT MEXITY
JIOMOBJIAJBIKOM M TTOJBJIACTHBIM — I10]1 BJACTh COOCTBEHHOTO OTIIA);

0) cMepThIO TTO/IBIACTHOTO;

B) yTpaToi CBOOOJbI WM Tpa)kKJaHCTBA JOMOBJIAIBIKOW WM
IIOJIBJIACTHBIM;

T') JIMIIICHUEM JIOMOBJIQJIBIKU TTPaB OTIIOBCKOM BJIACTH;

1) TpuoOpeTeHneM IOJABIACTHBIM HEKOTOPBIX IMOYETHBIX 3Ba-
HUMH.

OTII0BCKasi BiacTh IpEKpallaiach TakKe SMaHIUITAUENd IOA-
BJIACTHOT'O — OCBOOOYKIEHUEM H3-II0] BJIACTH I10 BOJIE JOMOBIIAALIKU
1 C COTJIACHS CaMOI0 ITOABIACTHOTO. DMAaHITUIIAIMS COBEpIIanach my-
TeM IOJYYCHUS UMIIEPATOPCKOTO0 PECKPHIITA, 3asSBICHUS JOMOBJIAIbI-
KM, 3aHOCMOTO B IIPOTOKOJI CyJaa, Wiu (haKTHIECKUM IpeoCTaBIe-
HHUEM B T€UCHHE MPOJOJDKUTEIHFHOIO BPEMEHH CaMOCTOSATEIIHFHOTO TI0-
JI0’KEHUS TIOIBIACTHOMY. DMaHIUIIAIA MOTJIa OBITh OTMEHEHA BBUY
HEeOIaroJapHOCTH AMAHIUITMPOBAHHOTO B OTHOIICHUH TPEXKHETO J10-
MOBJIaJIbIKa, HAIIPUMED, HAHSCEHMS TSHKKUX OOMI.
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7. SAIITUUTA TPAJKAAHCKUX TTPAB.
CYAEBHBIU ITPOIIECC

7.1 CyaeOnbIit Iporecc

I'paxxpaHckuil mporiecc MPeACTaBIIsl COOONM CUCTEMY MPABOBBIX
HOPM, PEryJIMPYIOIIMX BOIMPOCHI O CPEACTBAX M JACHUCTBUSIX, MPUME-
HSIEMBIX JTULAMHU JIJIS 3AIIUTHl CBOUX MPAB C MOMOIIBIO TPUHYIATEIb-
HOT'O TOCYAapCTBEHHOTO ammapara.

HcTopus rpaxkaaHCKoro npoiecca B Pume genur ero Ha Tpu 1e-
puona. B npeBHeM mpaBe CyHIECTBOBAJ JIETMCALMOHHBIA IMPOLECC, B
KJIACCUUECKOM TpaBe ObLI BBeACH (DOPMYJISIpHBIA Mpolecc, a B MO-
CTKJIACCUYECKOM IPaBE — SKCTPAOpAMHAPHBIN npouecc. B nerucanu-
OHHOM M (HOPMYJISIPHOM MPOIECCAX CYHIECTBOBAIN JIOMOJHUTEIbHBIC
AJIEMEHTHI, MPEAYyCMATPUBAIOIINE yYaCTUE B HEM YACTHBIX JIUI, B TO
BpEMs KaK B 3KCTPAOPAUMHAPHOM IPOLECCE MPABOCYAUE OCYIIECTBIIS-
JIOCh TOCYIAPCTBEHHBIMU OPTaHAMMU.

PuMckuii Hapos, Kak W 000U Apyrom, 10 oOpa3oBaHUS TOCY-
JAPCTBEHHOIO CyJla MEPEKUIT AIIOXY YaCTHOW paclpaBbl C HAPYIIUTE-
aamMu npaBa. Kaxapii, cCUATaBIIMKA HApyUICHHBIM CBOE€ IPABO, pac-
IpaBJsICA C OOMIUYUKOM COOCTBEHHBIMM CHUJIAMH M CHJIAMH CBOEH ce-
mbu. [lo mepe pa3BuTusi obmiecTBa Takas ¢opma O0pbObI ¢ Hapyle-
HHUEM MpaBa cTtajia Henpuemsemon. [lepexor oT 4acTHOM pacnpaBbl K
rOCYJJApCTBEHHOMY CYJy HNPOUCXOIWI mocTeneHHo. CHadana IosBH-
Jach perjiaMeHTalus camMopacIpaBbl IIyTEM YCTAaHOBIICHHS OMpeEre-
JICHHOTO TOPsIAKAa MIPUMEHEHUSI K OOMAUYMNKY HACWIIMS, 3aTeM CHCTEMa
BBIKYTOB (CHa4asia JOOPOBOJIbHBIX, MIOCJIE — 00s13aTENbHbIX). TOIBKO
MIOTOM, 110 MEPE YCUJICHUS TOCYJIapCTBa, a CIEAOBATEIBHO MOSBICHUS
HOBBIX TIOPSJIKOB B YMHPaBJICHUU OOIIECTBOM, BOSHUK MOPSIIOK Tepe-
Jla4vy JIeJIa 3alIUThI ITPaB TOCYIAPCTBEHHBIM OpTaHaM.

B pa3BuTOM pUMCKOM TpaBe CYILIECTBOBAIO MOJIOKEHHUE, NPHU
KOTOPOM 3allPpElICHO NPUMEHATh CHIIy Ui BOCCTAHOBIJICHUS Hapy-
HeHHOro npasa. [IpaBna, Hapsay ¢ 3TUM, B HEKOTOPBIX CIydasiX J103-
BOJISIIACh camo3awyumd, T.€. CAMOYIIPABHOE OTPAXKEHUE HACWIIMSA, YT-
POXKAIOIIETO HAPYIICHUEM MPABA — «HACHIIME JO3BOJISIETCS OTPAXKATh
CUJION» M, TakuM oOpa3oM, IpeaynpexaaTh HapylieHue npasa. Ha-
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pUMEp, €CJIM JOHKHUK TMBITANCA cOeXaTh OT KpeauTopa, KpeaAuTopy
OBLJIO TIO3BOJICHO €70 JOTHATh U CUJION 3aCTaBUTh YIUIATUTH JOJIT.

[TonoxeHne O TOM, YTO CaMOYNPABHO BOCCTaHABIMBATH Hapy-
HIEHHOE MPABO 3alPellaioCh, PEATU30BBIBATIOCH Y€PE3 YCTAHOBIICHHE
HEOJaroNMpUATHBIX TOCIEICTBUI /IS BUHOBHOTO B HEIO3BOJICHHOM
CaMOYTPaBCTBE, HAPUMED, KPEAUTOP, 3aXBATUBIINN BEIIN JOJKHUKA
JUIsl YIIOBJIETBOPEHUSI CBOEro IpaBa TpeOOBaHMS, NOJDKEH ObUT HE
TOJIBKO 3TH BEIU BEPHYTh, HO U TEPSJ caMO IPaBO TPeOOBaHHS BO3-
MEIIEHUS J10ITa.

Taxkum 00pa3oM, 3a MCKIIOUEHHEM YPE3BBIUYAHBIX CITyYaeB ca-
MO3aIMTHI, 3alllUTa HAPYIICHHBIX MPaB BO3j1arajach Ha CrCIUaIbHbIC
(cynebHbIe) opraHsl rOCy1apCcTBa.

B cooTBeTcTBHMU C paziauyreM IyOJMYHOTO M YaCTHOTO IIpaBa
Pa3IMYaIIUCh CYO0bl NO OeldM, HenoCpeoCmMBEeHHO HAPYULAIOUWUM UH-
mepec 2ocyoapcmea (iudicia publica), u cyosr no deram o uacmHvix
npasax epadcoar (iudicia privata).

XapakTepHON 0COOEHHOCTHIO PUMCKOIO T'PaKJIaHCKOTO MpOoIieC-
ca (B T€UEHHUE PECIyOJIMKAHCKOTO MEPHoJia M Mepuoja MPUHIIMUIATA)
OBLIIO JIeJIeHHE Mpoliecca Ha JIBE CTaIWU MPOU3BOJICTBA: MEpBas — 1us,
BTOpas — tundicium. [Ipou3BOACTBO B 3TUX ABYX CTaIUIX HE UMEET
HUYEro 00IIEero C COBPEMEHHBIM pPa3inyueM CyJAeOHBIX WHCTAHIIMM.

Pumckast mepBas ctaaus mporiecca NpyuBoIniia K OKOHYaAHHUIO Je-
Ja TOJIbKO B cCllydae TPU3HAHUS HMCKAa OTBETUYMKOM, TaKOW BOMPOC
npsiIMO CTaBHJICS UCTIOM. Ha 3Toil cTaguu mpou3BOICTBA €TI0 TOJIBKO
MOATOTOBJISIOCH K PEIICHHUIO, @ BOT MPOBEPKA OOCTOSITEILCTB 1O JETY
Y BBIHECEHUE PEelIeHUs MPOUCXOIUIIN BO BTOPOU CTaIHH.

TakuMm oO6pa3om, ius 1 iundicium He IBE MHCTAHIIUM, a JBA dTara
OJIHOTO M TOTO K€ MPOU3BOJACTBA, TOJHKO MPOXOXKICHUE Jiejia Yepes
00a 3TH 3Tana, o ooIIeMy IpaBUily, TPUBOJUIIO K €r0 PEIICHUIO.

Takast opranuzanus mnpolecca CyliecTBOBajia B TEUCHHUE psia
BEKOB, OblJIa HOPMAJILHBIM TTOPSIKOM, MO3TOMY, KOT/Ia B MEepHUo/I aod-
COJIFOTHOM MOHApXUU JEJI€HUE MPoIlecca Ha JIBa 3TUX ATarna ObUIO OT-
MEHEHO, MpOoLeCcC MOJYUYnJ Ha3BaHUE UYPE3BBIYANHOTO, SKCTPAOpIu-
HapHOTO.

['paxxnanckuil mporecc pecmyOJuKaHCKoro nepuoaa Puma Ho-
CWJI Ha3BaHUE Jlecucayuonio2o. B HCTOpuUeCcKor nMpaBoOBOM HAYKE JJIs
OOBSICHEHHS] TAKOT'O Ha3BaHMS CyJIeOHOIO MPoIecca PEeCmyOIMKaHCKO-
ro nepuoja ObUTA BBIABUHYTHI CIACAYIONIUE MPEIOI0KEHUS: WA 3TH
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dbopMBI TIporiecca Co3JAaHbl 3aKOHAMM, WIH K€ TaKOe Ha3BaHHUE BO3-
HUKJIO M3-3a TOTO, YTO MPETEH3UHU CTOPOH JIOJKHBI ObLIN OBITH BBIpA-
YKEHBI CIIOBAMU COOTBETCTBYIOIIETO 3aKOHA (M CIEA0BATEIBHO, TOIBKO
IIPU YCJIOBUM, €CIW JIaHHAs MPETEH3UsS MOJXOJUT MOJ TEKCT KaKOro-
HUOY]Ib 3aKOHA U MOYKHO OBLIO €€ OCYIIECTBUTH), UJIU JKE, 110 MHEHUIO
npodeccopa U.A. [TokpoBckoro, Takoe Ha3BaHWE O3HAYACT: ACHCTBO-
BaTh 3aKOHHBIM 00pa3oM, T.€. HE Mpuderas K HEJI03BOJICHHOMY HACH-
auto (T.K. B T€ JaJEKUE BPEMEHA, KOTJla MOSIBUWICS JIETMCAIIMOHHBIN
IPOIIeCC, 3aKOHOB €111e€ ObIIO0 0Y€Hh HEMHOTO).

B nerucanoHHslid mpolecc CTOPOHBI SBIISUIUCH (B MEPBOM CTa-
M) K CyJeOHOMY MArucTpaTry W 3/I€Ch BBINOJHSIA TpeOyembie MO
pUTyay oOpsibl U MPOU3HOCWIN YCTaHOBIICHHBIEC (Dpa3bl, B KOTOPBIX
UCTEI] BbIpaXkaj CBOIO MPETEH3UI0, & OTBETYMK — CBOM BO3PAKEHUSI.
Maructpar akTUBHOTO y4acTUsl B IIPOIECCE HE MPUHUMAII, XOTS TPO-
WU3HOCHUJI OTAEIbHBIE PEIUIMKUA MO yCTAHOBICHHOMY putyany. CoBo-
KYIMHOCTh BCEX ITUX OOPSIZIOB U PUTYAJIOB COCTABJIsIA CYUIHOCTD Jie-
TUCAIIMOHHOTO MpoIecca.

Ecny oTBeTYMK MOJTYasl WIIH MOJIOKUTEIBLHO COTJIAIIAJICs C 3asiB-
JICHUSIMU MCTIA, TO UCK CUMTAJICS MPU3HAHHBIM M JIEJI0 STUM 3aKaH-
YUBaJIOCh, T.€. UCTEI[ MpHU3HABaJICA (TOBOPS COBPEMEHHBIM SI3BIKOM)
BBIUTPABIIMM CYyJ H, CJIEIOBAaTEIbHO, TOTyYall BO3MEIICHUE MCKOBBIX
TpeboBaHuM (BO3BpAT CIOPHOM BEIX, BO3BPAT J0JTA U T.I1.).

Ecau e OTBeTUYMK HE COTJIalllaJiCsl C UCKOM U JIeJiajl B3auMHbIC
BBI3OBBI HCTITy, TO MarucTpatr CBUACTEILCTBOBAJ CIOp M MPETOp Ha-
3Ha4yajJ MPUCSKHOTO CYIbIO ISl peiieHus: cropa. Ha aTtom mepBas
cTaaus CyneOHOro mpoiecca npekpamaiack. C 3TOr0 MOMEHTa KCK
CUHMTAJICS TOTAIICHHBIM, T.€. TIOCJIE TOTO, KaK 3aKOHUYMJIOCH TTPOU3BO/I-
CTBO B MEPBOM CTaJMU MPOIECCa, UCTEI] YKE HE MOT 3asBUTh BTOPUY-
HO TO K€ caMo€ TPEOOBAHUE K TOMY K€ CaMOMY OTBETYHKY, JAaXE €cC-
JU J1eJI0 He OBLJIO BHOCIEACTBUM (IO KAaKUM-JTMOO MpUYMHAM) pac-
CMOTPEHO BO BTOpOW CTaauu U (HaKTUUECKOTO YAOBJIETBOPEHHMS IO
UCKY HE HACTYIUJIO.

Korga Bech HEOOXOAMMBIN pUTyall B MEPBOM CTaJAMU OBUI BBI-
MOJTHEH, JIeJI0 MEPEXOJUI0 BO BTOPYIO cTaauio. Bo BTOpoil cramuu
Ha3HAYCHHBINA MPUCSKHBIA CYJIbs (@ 10 HEKOTOPBIM JiejiaM, HalpuMmep
O HaCIIeJICTBE — CyJeOHasi KOJUIETHs) MPOBEPS JI0Ka3aTelIbCTBA U
BBIHOCWJI PEIIEHUE TIO0 JICITY.
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B nocnennue roapl cymectBoBaHus PuMckoit pecnyOnuku mpo-
UCXOJIIAT CePhE3HbIC M3MEHEHHS XO3SIMCTBEHHOW XU3HHU CTPAHBI, UTO
moTpeboBajIo MpuaaTh CyIeOHOMY mpolieccy oosee ruOKyro ¢popmy. B
ATUX YCJIOBUSX JIETUCALIMOHHBIN TPOIECC, YPE3BBIYANHO CIIOKHBIN C
OOpsIIOBOM CTOPOHBI M HE OTKPBHIBABIIMM BO3MOXKHOCTH JaTh CYJe0-
HOE TPU3HAHHUE CKJIAJBIBAIOIIMMCS HOBBIM OOIIECTBEHHBIM OTHOIIIE-
HUSM (T.K. OHU HE TTOAXOJWIIN o OyKBY 3aKOHa), OKa3ajics HE COOT-
BETCTBYIOIIUM HOBBIM COITHATTLHO-DKOHOMUYECKUM YCIIOBHSIM.

[lepBoHayanbHO YHPOIIEHHBIN MOPSAIOK CYIOMPOU3BOJCTBA TO-
SIBJISICTCSL B TIPAKTHKE MEPETPUHCKOTO MPETopa, T.K. K IeperpuHam (He
rpakJianaMm ropoja PuMa) mpuMeHsTh JIerucalliOHHbIN MpoIecc ObLIO
Heb3s. C TeYeHHEM BPEMEHU TOPOJICKHE MPETOPHI CTalu MPaKTHKO-
BaTh YIPOIICHHBIN MOPSAIOK CyAeOHOTO MpoIlecca, KOTOPbIA COCTOSIT
B CIICAYIOIIEM: MPETEH3UsI MCTIA U BO3PAXKCHUS OTBETUUKA 3asiBIIS-
JUCh 03 KakuX-T00 OOpSTHOCTEH, U BCE 3TO HE(DOPMAIBHOE MPOU3-
BOJICTBO B TIEPBOM CTAIWN 3aKaHYMBAJIOCh BPYYCHHUEM HCTITY 3aIlUCKa,
aJpeCOBAHHOM CyJib€, B KOTOPOH YKa3bIBAIIUCH TE€ MPEIANOIO0KECHUS
WM YCJIOBUS, MPU HAJTUYUHU KOTOPBIX CYJbE MPEANUCHIBATIOCH YIOB-
JICTBOPUTH UCK, a TIPH OTCYTCTBUU ITUX yCJIOBHH — OTKa3aTh B HCKE.
DTa 3amucka, cojeprkailas Mo CYHIECTBY YCIOBHBIA TMPHUKAa3 CYJbeE,
HaszbIBajach @opmynou. Takum 00pa3oM, HOBBIM YHPOIICHHBIN CY-
NEeOHBIN TpollecC MOJy4Yus Ha3zBaHUue gopmynaprozo. OopMyJISIpHBINA
MPOIECC CIIOXKUJIICA B MOCIEIHNUE To/ibl PecriyOnuku u ObUT IOMYyIIEeH
3aKOHOM DO0YIHS K MPUMEHEHUIO TO JKEJIAHUIO TSKYIIUXCS HApAY C
JICTUCALIMOHHBIM, a 3aTeéM 3aKOHaMH ABTycTa 3aMEHWJI JIETHCAI[UOH-
HBbIM.

OTnuurie GopMyISIpHOTO Mpolecca OT JETHCAI[MOHHOTO HE HC-
YeprbIBaeTCs YNPOILEHUEM CyAeOHOM mpoleaypbl. CaMoe OCHOBHOE
OTJIMYME CBSI3aHO C TEM, YTO MPETOP, JaBasi HICKOBYIO 3alIUTYy, HE ObLI
CBSA3aH CTapblM MPABUIOM 00 H3JI0)KEHUU HCKa CIOBAMHU 3aKOHA.
[Tonp3ysich CBOMM TPaBOM AaBaTh 3AMIUTY, MPETOP MOTYIHIT BO3ZMOXK-
HOCTb NIPU3HABATh HOBBIC OTHOIIEHUS, UM HA0OOOPOT OCTaBIATH O€3
3alllUThl OTHOLIEHHUS, (DOPMaAIBLHO OTBEYAIOIIUE 3aKOHY, HO HE OTBE-
Yarol[Me HOBBIM Pa3BHBAIOIIMMCS YCIOBUSIM JKH3HU. B cBOoeM 3uKTe
pEeTOp 3apaHee OOBABISI, B KaKUX CIIydasx OH OyAeT JdaBaTh HCKO-
BYIO 3alUTY, B KAKUX HET, PU 3TOM OH OOBSBIISLT U (POPMYIIBI HCKA.

Takum 00pa3zoM, MOMy4alIOCh, YTO Cy/eOHas HMCKOBas 3aIlUTa
cTajla HE MPOCTO CPEJICTBOM MPHU3HAHUA U OXPaHbl MaTepUATbLHBIX
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IPaKJAHCKUX MpaB, a OCHOBHBIM MOMEHTOM, IO KOTOPOMY MOXHO
OBLJIO CYIUTh O HAJIMYMH MaTEPUATBHOTO TPaKIAHCKOTO IpaBa, Io-
TOMY MPHUHATO XapaKTEPU30BaTh PUMCKOE YaCTHOE MPaBO KaK CHUC-
TEMY UCKOB.

Cocmasnvle wacmu ghopmynoel.

1) ocHOBHBIEC: UHTEHIIUS, KOHAEMHAIUs, T€MOHCTpALUs, aTyI1-
Kalus;

2) BTOPOCTETICHHBIE: IKCIETITUS, TPECKPHUTILIHSL.

OcHogHule yacmu hopmynvl:

1. ®opmyna HaunHATACh C HA3HAYCHUS CYJIbU. 3aTEM IILIA BaXK-
HeHas 9acTh GOPMYJIbl — UHMeHYUsl, B KOTOPOU ONPEeIsIOCh CO-
Jep>KaHue MPETEeH3UU UCTIA, T.€. ObLIO BUIHO, KAKOW BOIIPOC CTaBUJI-
cs Ha paccMoTpeHue cyna. IIpereHsus mctia moria ObITh OCHOBaHA
Ha HOpMax LMBUJIBHOTO IpaBa, TOrJa OHA Ha3bIBajach intentio in ius
concepta, a WCK HasbBajcsa actio civilis. Ecau tpeboBanue wuctia
HeJb3s1 ObLIO 0OOCHOBATh HOPMaMM LIMBUJILHOTO MpaBa, a MPETop BCe
K€ CUMTaJl HEOOXOJMMBIM W CHPABEJIMBBIM 3aIUTUTh 3TO TpeOOBa-
HUE, TO B MHTECHIIMU OMHUCHIBAIUCH T€ (PaKThI, HA KOTOPHIX UCTEIl OC-
HOBBIBACT CBOIO MPETCH3WIO M IPU HAJTWYUU KOTOPBIX CIIEYET HCK
yIOBJIETBOPUTh. Takas MHTEHIIMS Ha3bIBajiach in factum concepta, a
UCK — actio praetoria.

2. Cnenyroiiasi OCHOBHasi 4acTh (hOpMYJIbl HA3bIBAETCS KOHOEM-
Hayus, B HEN Cyabe MpeaIarajJoch yAOBJICTBOPUTHh UCK, €CIIM MHTCH-
1S IOATBEPAUTCS, U OTKa3aTh B UCKE B MPOTUBHOM CJIyyae.

3. Ecnm o xapaktepy MHTEHIIUU CyJIbe TPYAHO OBLIO CYIAUTh, O
KaKOM OTHOILICHUM HJIET CIIOpP, MEepe]l UHTCHIMEH B (hOPMYJIe OIMUCHI-
BaJIOCh ATO OTHOIIEGHHE, I 4ero B ¢GopMyiy BKJIIOUYalach ocodas
4aCThb — 0eMOHCMPAYUsL.

ITo HEeKOTOPBIM CyACOHBIM AeiaM (HampuMmep, 0 UCKaM O pas-
nene oOreld COOCTBEHHOCTH) Cybs MHOT/Aa ObUT BBIHYXJEH (HAIpH-
Mep, M3-3a HEACIMMOCTH BEIM) MPHUCYAUTh BEIlb OJHOW CTOPOHE, a
IPYTyI0 CTOPOHY KOMIICHCHPOBATh YCTAHOBJICHHEM KaKOTO-HUOYIIh
HOBOTO TIpaBa 3a CUET MEePBOM CTOPOHBI (HANpUMeEp, MpaBa HA JEHEXK-
HBIC BBITIIATHI U T.11.). [ToMHOMOYME MOCTYIIUTh TAaKUM 00pa3oM CyIbe
JABAJIOCh B CHEIUAILHON YacTH (OPMYJIbI, Ha3bIBaBIICHCS — a0)you-
kayus (adiudicatio).



69

Bmopocmenennvie wacmu goopmynoi:

1. Okcuenuust OykBajabHO O3HAUYAET U3bATHE. B ciaydae BkItoue-
HUA SKCIENIuU B (OpMYIly, CyJibsl, yCTAHOBUB MPAaBUILHOCTh MHTEH-
I[MH, JTOJDKEH YAOBJIETBOPUTH UCK, «3a HMCKJIIOUYEHHEM TOTO cllydyas,
ecnd ....». Takum 00pa3om, B (popMe IKCIETITUN OTBETUYHK BHIABUTAI
CBOHM BO3Pa)KECHUSI IIPOTUB HCKA.

2. IIpeckpurnius (OyKBaJIbHO — HAJMKUCaHWE) — 4YacTh GOpMy-
JIBI, KOTOpas clieloBajia HEMOCPEICTBEHHO 3a Ha3HAYCHHUEM CYIbU U
nenanach JJjisi TOr0, 4YTOObl OTMETUTh, YTO B JAHHOM CIy4ae HCTEIl
UIIET HE BCE, UTO €My MPHYUTAETCS, a TOJBKO YacTh. Takas OroBopka
ObllIa HY>KHA M3-3a CYIIECTBYIOIMX OCOOEHHOCTEH PUMCKOTO MPOIIeC-
ca — OJHAXIbl MPEIBABICHHBIM U3 KaKOTO-TMOO MPaBOOTHOIICHUS
UCK YK€ HE MOT OBITh IMOBTOpPEH. BKIIIOUEHHEM MPECKPHUIIIANA HCTEI]
obOecnieunBasl ce0€ BO3MOKHOCTh B JaJIbHEUIIIEM JOB3bICKATh OCTAJIb-
HYIO YacCTh MPUYUTAIOIICHCS CyMMBI.

Kak B nerucaniuoHHOM, Tak ¥ B (POpMYJIIPHOM Ipoliecce cyaeo-
HOE€ pellleHHe 00XaJIOBaHMUIO He Mojiexano. OHO cpa3y BCTyIajao B
3aKOHHYIO CHJIy U TIPU3HABAJIOCH 32 UCTUHY (B OTHOIIEHUU CTOPOH IIO
JaHHOMY TIporieccy). Pa3perieHHslii cyioM BOMPOC HE MOXKET OBITh
BTOPUYHO MPEIMETOM CIIOpa MEXKIY TEMH K€ CTOPOHAMHU.

Oco0eHHOCTBIO (POPMYJISIPHOTO Tpoiiecca ObUIO TO, UYTO KOH-
JEMHAIMs B MCKE OIpenensuiach B JeHexkHOU dopme. McnonHeHnue
CyJIeOHOTO pEIICHUs B CIydae yJAOBICTBOPEHUS MUCKA TTPOU3BOIUIIOCH
TaK, 4TO MEPBOHAYAIBHOE MPUTA3aHUE UCTLIA 3aMEHSIIOCh HOBBIM 0051-
3aTE€JIbCTBOM OTBETUMKA, BBITCKAIOIINM M3 CaMOT0 CyJeOHOTro perie-
HUS U CHAOXEHHBIM OCOOBIM HMCKOM (actio iudicati), COOTBETCTBYIO-
MM COBPEMEHHOMY UCTIOJHUTEILHOMY JIUCTY. ECiii oTBETUMK Ocna-
pUBaJl CYIICCTBOBAHHME 3aKOHHOTO CYJIEOHOTO pPEIICHUs I0 ACIy H
BO3pakas mMpoTuB actio iudicati, a MOATBEPIUTh CBOU BO3PAXKECHUS HE
MOT, OH OTBeUaJl B ABOHHOM pazmepe. Eciin 1o6poBOILHOTO TIIaTeka
no actio iudicati He mMmocTynajao, MPOU3BOAUIOCH MPUHYIUTEIBHOE
B3BICKaHUE.

Emie B KjacCHYEeCKyro 30Xy Hapsiiy C «HOPMaJbHBIM» TPaK-
JTAHCKHUM IIPOIIECCOM, UMEIOIITUM JIBE CTA/IMH, CTAIN BCTPEUYATHCS CITy-
yau, KOrja CIOpHBIC Jejia TpaxaaH pa3Oupaauch MarucTparoMm 0e3
nepeavn Jejaa MpUCSHKHOMY cylbe. Takol ocoOblii (extra ordinem)
MOPSIZIOK TIOHEMHOTY CTajJl MPUMEHSATHCS M IO TaKWM JejiaM, Te
panbliie naBaiack Gopmyna. [Ipu nepexoae k aOCOMIOTHON MOHAPXUU
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TAKOW AKCTPAOPAUHAPHBIN MPOLECC, HE JCIMUBIIMKCSA HA JBE CTAIUU,
COBEPIIIEHHO BBITECHU CO00# (DOpMYIISIpHBIN MpoIIeCC.

B skcTpaopamHapHOM mporiecce cyacOHbIe PYHKIIMH OCYIIECTB-
JSIOTCS aIMUHUCTPATUBHBIMU opraHamu: B Pume u KoHcTtanTuHOMO-
je (B CBA3U C pas3JieliecHueM MMIIEpUM Ha 3anajHyio 1 BocTtouHyro) —
Ha4yaJIbHUKOM TOPOJCKOM MOJIMIUM, B MPOBUHIUAX — IPABUTEIEM
MIPOBUHIINH, a IO MEHEE BAXKHBIM J€JaM — MYHHIUNATbHBIMU Maru-
cTpatamu. Hepenko cam nMmmepatop npuHUMa CyieOHBIC Jiefla K CBO-
€My JIMYHOMY PacCMOTPEHHUIO.

PaccMoTpenue nien yTpaTuio myOJUYHBIA XapaKkTep U MPOUCXO-
JIAJIO TOJIBKO B MPUCYTCTBUU CTOPOH M 0COOO IMOYETHBIX JIHII, KOTO-
pble UMEIU MPAaBO NPUCYTCTBOBATH MpU 3TOM. Ecium ucren He saBUiCS
K CJIYILIAHUIO JieJIa, OHO MPEKpaIaioch, MpyU HESIBKE OTBETYUKA JEIIO
paccMaTpuBalioCh 3a04YHO.

B skcTtpaopaumHapHOM Mpolecce JAO0MyCKaloCh amlesaIMOHHOE
00>KaJl0OBaHUE BBIHECEHHOI'O PEIICHUS B CIICAYIOUIYIO, BBICIIYIO HH-
CTaHIIUIO — Ha PEIIeHUs HadaJlbHHUKa FOPOJICKOM MOJIMIIUHA MOYKHO ObI-
JI0 TIPUHOCHUTH JKaji00bl UMIIEpaTOpy, Ha PEIICHUS MPaBUTENS MPOBUH-
IIMM — Ha4yaJbHUKY HMMIIEPATOPCKOW I'BapAvM, a Ha €ro perieHus —
umneparopy. CyaedHoe perieHre NpUBOIUIOCh B MCIIOJHEHHE opra-
HaMH TOCYJIapCTBEHHOM BJACTHU IO MPOCHOE MUCTIA, €CJIU OTBETYHK B
OMPEICIICHHBIN CPOK HE UCIIOJTHSI €ro I00POBOJIBHO.

7.2 ITouaTe U BUABI NCKOB

CyneOHple Maructparbl (TJIABHBIM 00pa3oM IIPETOPHI) HWMEIH
paBO OTKa3aTh B Cy/IeOHOM 3aIuTe MpaBa MCTIA, JaKEe €CIU TaKOe
IIpaBo OBLIO YCTAaHOBJICHO 3aKOHOM, M HAa00OpOT, J1aTh CyJIeOHYIO 3a-
IIUTY B ClIydae, HE MPeIyCMOTPEHHOM HOpPMaMH ITUBUJIBLHOTO IIpaBa.
[ToaTOMyY TIEepBOCTEIIEHHOE 3HaUYCHWE MMEI BOIIPOC, AACT JIU MPETOP B
JTAHHOM ciIy4dae MCK (actio). OTBeT Ha ATOT BOIIPOC MOXKHO OBLIO Haii-
TH B IPETOPCKOM IJIUKTE.

CMpICT TepMHUHA actio B 3IOXY JIETUCAIIMOHHOTO MPOIECCa CBO-
JTWJICSA K OIPEHCIICHHOM HEITEIIbHOCTHU JIMIA, BBIPAXKABIICHCS B BbI-
MOJTHEHUM YCTAHOBJIICHHOTO pUTyaia. B kiaccuueckoM puMCKOM Mpa-
Be actio eCcThb NPEeAyCMOTPEHHOE SJUKTOM CyJeOHOro Marucrpara
CPEJCTBO JOOMTHCS IyTEeM CYASOHOro Ipollecca pelieHus, COOTBET-
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CTBYIOILIETO MHTEpecaM AaHHOTO juna. [locteneHHo ¢hopmylibl UCKOB
B MPAKTUKE MPETopa TUMU3UPYIOTCS, T.€. BhIPAOATHIBAIOTCS TUIIMYE-
ckue GOpMYJIBI ISl OTACIBHBIX KATETOPUI UCKOB.

Cpenu MHOXECTBa Pa3IUYHBIX MCKOB MOKHO BBIJICTIUTH Clie-
IYIOIINE BaKHEWIIIME BUbI: BEIIHbIE MCKH (actio in rem) U JUYHBIC
UCKH (actio in personam).

[IpaBo cOOCTBEHHOCTH Ha BeIlb (KaK U HEKOTOPBIE IPYTHE MpaBa)
MOKET OBITh HAPYIICHO JIOOBIM TPETHUM JIUIIOM, HE U3BECTHBIM 3apa-
HEe, MTOATOMY MPUHSITO TOBOPUTH, YTO JIJISl 3AIIUTHI TAKOTO IMpaBa UCK
JAeTCs MPOTUB JHOOOT0 TPETHETO JMIA, KOTOpOe OyJIeT HapylIaTh Mpa-
BO JIAHHOTO JIMIIA, UCK B ATOM Clly4a€ Ha3bIBA€TCs BEIIHBbIM (actio in
rem). BelHbIii UICK 03HAYAET, YTO OTBEYAET IO UCKY TOT, Y KOTO HaXo-
JIUTCS BEIllb, WJIM BOOOIIE TOT, KTO MOCATAET HA JaHHYIO Bellb. 1o co-
BPEMEHHOU TEPMHUHOJIOTHH 3TO HA3bIBAETCS a0COIOTHOM 3aIlUTOM.

B nmpoTuBOMoOM0KHOCTE actio in rem MCK, Ha3bIBa€MbIN actio in
personam, JaeTcs IS 3alllUThl MPABOOTHOIICHHS JIMYHOCTHOTO Xa-
paKkTepa MEXIy NBYMS WM HECKOJBKHUMHU ONPEACICHHBIMU JIUIIAMHU.
Hamnpumep, N o0si3ancsa 4ro-to caenath s M, ciemoBatenbHO M
UMEET MPABO TPEOOBATh COBEPILIECHUS ATOTO IEUCTBUS UMEHHO OT N U
HU OT KOT'0 JPYroro, 3Ha4YUT HApPyIIUTh MpaBo N MOXKET TOJIbKO M u
HUKTO Jpyroi. Takum oOpa3zom, BO3MOXKHBIA HAPYIIUTEIh TAKOTO PO-
Jla TIpaBa M3BECTEH 3apaHee M MCK BO3MOXKEH TOJBKO MPOTUB 3TOTO
muua. [ToaToMy UCK B 3TOM cilydae HOCHT Ha3BaHUE actio in personam
(imunbBId MckK). [To coBpeMeHHON TEePMHHOJIOTUM A3TO OTHOCUTENIbHAs
3alluTa.

Jpyroe BajkHO€ pa3jidyMe MCKOB: actio scritl iurus — HMCK CTpO-
roro mpaBa u actio bonae fidei — ucCK, MOCTPOCHHBIM Ha MPUHITUTIC
n00pocoBecTHOCTU. OCHOBHOE 3HAYEHUE 3TOTO Pa3INyus 3aKIH0YaACT-
Csl B TOM, UTO MPU PAaCCMOTPEHUHU UCKOB CTPOTOI0 MpaBa CyJbs CBA3AH
OyKBOH JIOrOBOpa, U3 KOTOPOTO BBITEKAET MCK, a MPU PACCMOTPEHUU
MCKOB U3 NPUHIUIIA JT0OPOCOBECTHOCTHU TOJIOKEHUE CYIbU CBOOO/I-
HEe, OH UMEET MPABO MPUHUMATh BO BHUMAHUE BO3PAXKEHHUSI OTBETUH-
Ka, OCHOBaHHbIE Ha TPEOOBAHUIX CIPABEIJIUBOCTH, XOTsA ObI B (op-
MyJIy MCKa M HE ObLIO BKJIIOUEHO 0CO00OM AKCIENIHM (Hanpumep, Npu
TaKOM UCKE CY/Ibsl YYUTHIBAET CCHUJIKY OTBETUMKA HAa 0OMaH CO CTOPO-
HBI UCTLA, XOTS B (POPMyITy MCKa HE BKIIIOUEHO CHEIUaIbHOM SKCIIEI-
[[UH 110 3TOMY MOBOJY).



72

OnHuUM W3 CPENCTB AJISI OCYUIECTBICHHUS MpPaBOTBOpUECTBa 0Oe€3
U3MEHEHMsI OYKBBI 3aKOHA CIIYKWJI MCK IO aHajoruu. [Ipumenenue
TAKOr0 MCKa O3HAYaJIo: €CJU B 3aKOHE OBUIM YCTAHOBJICHBI OMpeJie-
JICHHBIE YCIIOBUSI 111 HACTYIUICHUS] OTBETCTBEHHOCTU BUHOBHOIO JIU-
a, TO MPETOpP MMEN BO3MOKHOCTH C MOMOIIBI0 MCKA 0 aHAJOTUHU
JaTh 3alIUTY JaXKe B TOM ClIy4yae, KOrjJa OTCYTCTBYIOT YCJIOBHUS Ha-
CTYIUICHHS] OTBETCTBEHHOCTH BHUHOBHOI'O, HO CYILIECTBYET CXOXas C
OMMCAaHHOW B 3aKOHE curyauusa. Hampumep, eciau oHO JHIO HEmpa-
BOMEPHO YHHMUTOXAET WM TOBPEXKIACT UYyKOE€ HMYIIECTBO, TO TIO
AKBUIIMEBY 3aKOHY (pecnyOnukanckoro nepuoja npumepHo III Beka
70 H.3.) IPUYUHUTENb BpeAa OTBEYAET TOJBKO MPU YCIOBUU MPUUH-
HEHUSl BpeJla TEJIECHBbIM BO3CHCTBMEM Ha TejecHYyIo Bellb. C momo-
IIbI0 MCKA 0 aHAJIOTHH MPETOpP PACHpPOCTPaHWII 3aIIUTy MOTEPIIEB-
[Ier0 ¥ Ha Te Cly4au, KoJa Bpe]l MPUUYUHEH BUHOBHBIM 00pa3oM, HO
0€3 HEemOCPECTBEHHOT O TEJIECHOI0 BO3ICMCTBUS Ha Bellb (HapUMep,
NPUYUHUATEIH BPEAa YMOPUIT UY»KO€ )KUBOTHOE TOJIOZIOM).

B tex cnyuasx, korma mperop mnpu3HaBal HEOOXOJIMMBIM pac-
MPOCTPAHUTHh MPEAYCMOTPEHHYIO 3aKOHOM 3alllUTy Ha KaKOe-TO HO-
BOE, HE MPEIYCMOTPEHHOE 3aKOHOM OTHOIIIEHHWE, OH MHOTJIa Mpejyia-
ran (B opmyJie) cyJibe JOMYCTUTh CYIIECTBOBAHUE HEKOTOPHIX (Pak-
TOB, KOTOPBIX B JACHCTBUTEIBLHOCTU HE OBLIO, U C MOMOIIBIO TaKOMH
(GbUKIMKM OABECTH HOBOE OTHOILIEHUE TOJ[ OJIMH U3 CYIIECTBYIOIIUX
HCKOB (TakK Ha3bIBaeMbIM HCK ¢ ukiuer — actio ficticia). Hanmpumep,
KOIJla Ha3pelsia MOTpeOHOCTh AOMYCTUTh Nepeaady TpeOOBaHUS OT O/I-
HOTO JIUIA K APYTOMY, TO JUIsl 3aIlIUTHl HOBOT'O JIMIIA MIPETOP CTaJl Jia-
BaTh UCK, B KOTOPOM CYbE MPEAarajioch MpearnoaokuTh (JOMyCTUTh
(GUKIINUIO), YTO HOBOE JUII0 (KOTOPOMY MEpesiaHO MpaBo TpeOOBaHMSA)
SBJISIETCSI HACJICTHUKOM TIEPBOTO JUIA (a2 HAa HACJIETHUKA MTePEXOIIIN
mpaBa U 00sI3aHHOCTH), TEM CaMbIM HOBOE JIMIIO0, KOTOPOMY MEpEaHO
npaBo TpeOOBaHMS, TOJIYYaI0 UCKOBYIO 3aIlUTY.

Paznuuanucek vcku mrpadHbie 1 UICKH 00 yIOBJICTBOPEHUH, UITH O
BOCCTAHOBJICHHH HApPYIIICHHOTO COCTOSIHUSI MMYIIIECTBEHHBIX IMpPaB —
peunepceKyTopHbie UCKU. MIHOTIa U3 OAHOTO U TOTO ke (paKkTa BbITE-
KaJId OJITHOBPEMEHHO W ITpadHOW M PEUNEPCEKYTOPHBIM MCKH, Ha-
puMep, MOTEPIEBIINI OT KPakl MOT MPEAbSIBUTh U UCK O BO3BpATe
MOXUITIIEHHOTO (PEUTEePCEKYTOPHBIN MCK) U UCK O B3bICKaHUU IITpada
(mwrrpadHOit UCK).
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Oco0y10 KaTeropuro COCTaBJSUIM KOHAUKIUM (condictione) —
WCKH, OCHOBaHHBIC Ha IIMBUJIBHOM IIpaBe, B KOTOPHIX HE YKA3bIBAJIOCH,
13 KaKoro OCHOBaHMS OHW BO3HUKaNMM (aOCTpakTHBIC MCKH). Hampwm-
Mep, MCTEI] MOT IOTPeOOBaTh C MOMOIIBID KOHIUKIIMHU TUIATe)Ka H3-
BECTHON CyMMBI, mpudeM B (opMyJsie HMCKa HE YKa3bIBajoCh, 00s3aH
JU OTBETUMK YIUIATUTH 3Ty CYMMY IO JIOTOBOPY 3aliMa WJIM Ha OCHO-
BaHHH CIICIIUAJIBHOTO0 TMCHbMEHHOTO JIOTOBOPA U T.II., JIWIIb OBl JTOJT B
3TOU CyMME CYILIECTBOBAI.

7.3 OcobbIe cpeACTBA IPETOPCKOM 3AIMUTHI

[ToMuMO TIpeAOCTaBICHUSI UCKOB, MPETOPHI, MOIB3YACh MPUHA]I-
JeXallel UM BJIACThIO, OKa3bIBAIM MHOTJA 3alUTy OCOOBIMHU CpPEJICT-
BaMU — 0€3yCJIOBHBIMU HENOCPEICTBEHHBIMU pacnopsikeHusiMu. Ta-
KHE PACTIOPSKEHUS COAECPIKAIN 3alpelieHus: (MHTEPAMKThI) JIM0O BOC-
CTAHOBJICHUE B MEPBOHAYAILHOE MOJ0KEHUE (PECTUTYIINN ).

WHTEpAUKTBl — pACHOPSIKEHHS MPETOpa O HEMEIJIEHHOM Mpe-
KpalllEHUHU KaKUX-TO JIEUCTBUM, HApyIIAIOUIUX OOIIECTBEHHBIN MOPS-
JIOK M MHTEpeChl TpaxkaaH. [lepBoHauanbHO NpeTOp AaBajl UHTEPAUK-
Thl MOCNE paccieaoBaHusi (HakTOB, Ha KOTOpPHIE CChUIAIOCH 00Opa-
narolieecss K HeMmy Jidio. B 3Tom ciydae gakTudeckue oO0CTOSATEINb-
CTBa JieJia IPOBEPSUINCH JI0 MPEIOCTABICHHUS 3allUThl IPOCHUTEIIO,
CJIEIOBATENbHO, MHTEPAUKT ObLI KaTErOPUYECKMM M O€3yCIOBHBIM
pacniopspkeHueM. C TeueHHeM BPEMEHH, M0 MEPE YBEIMYEHUS 4Ynciia
JieJ1, IPETOp CTajl JaBaTh UHTEPAUKTHI 0€3 MPOBEpKU (DAKTOB, B BUJIEC
YCIIOBHOT'O PaCHOPSKEHUsI — €CJIM MOATBEPAATCS (PaKThl, HA KOTOPBIE
CCBhUIAETCS 3asBUTEINb, TO CIEIYET PELIUTh JEI0 TaKUM-TO 00pa3om,
T.€. C IPOLECCYaJIbHON CTOPOHBI MHTEPAUKTHI CTATU TTOXO0XKHU HA UCKH.

Pectutyuusi wiv BOCCTAHOBJIEHUE B MEPBOHAYAIBHOE IMOJIOXKE-
HUE MPOU3BOANIIACH TPETOPOM B 0CO00 YBAXKHUTEIBHBIX CIIy4asx, Mpe-
TOP MO3BOJIST YHUUTOXUTH HACTYIHUBIINE IOPUINYECKHUE TIOCIIEICTBUS
(Hampumep, paCTOPrHYTh 3aKIIOYEHHBIN JOTOBOP) BBUAY TOTO, YTO OH
IPU3HABaJ HECNPABEJIMBbIM MPUMEHEHHE B MOAOOHOM ciyyae 00-
X HOpM mpasa. [IocTaHOBIEHNE O TAKOM BOCCTAHOBIICHUM ITPEKHE-
ro TMOJOXKEHUSI MPETOP BBIHOCHII TMOCJE MPEABAPUTEIHLHOIO BBISICHE-
HUS 00CTOATENBCTB Jeia.
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7.4 UckoBasa AABHOCTH

JInio, ybe YaCTHOE ITPaBO HAPYLIEHO, UMEET NPABO HA 3aLIUTY.
Bocrnonp30BaTecs TakuM MPaBOM, T.€. IPEABIBUTh UCK UJIM HET, BCE-
11€J10 3aBUCHUT OT JIMIla, 00JaJaroniero TakuM mpaBoM. be3 onpenene-
HUSI KOHKPETHOT'O CPOKA, B TEUEHUE KOTOPOTO JIULO MOXKET BOCIIOJb-
30BaThCs CBOUM IPABOM Ha 3aIUTY, BO3HUKAET BPEIHAsA, C XO3SUCT-
BEHHOW TOYKH 3PEHMUS, HEYBEPEHHOCTh, HEYCTOMYNBOCTh OTHOILIICHUMU.
s mpenynpexaeHus TaKux HeOJaronmpusiTHBIX MOCIEACTBUM ycTa-
HABJIMBAETCS] U3BECTHBI MAaKCUMAaJIbHBIN (JIaBHOCTHBIN) CPOK, B TeUe-
HUE KOTOPOT'0 YMPaBOMOUYEHHOE JIMII0 MOKET TpeOOBaTh 3auiuThl. Ta-
KON CPOK B COBPEMEHHOU IOPUIUYECKON HAYKE U MPAKTUKE HA3bIBACT-
Cs1 ICKOBOM JTaBHOCTBIO.

Krnaccuueckoe puMCKOE MPaBO 3HAJIO TOJBKO HEYTO MOJ00HOE
TOMY, 4YTO TENEPh HA3bIBACTCS NCKOBOM TABHOCTHIO — 3aKOHHBIE CPO-
KU OpeabABICHUS UCKa. OTIWYNE 3aKII0YAETCS B TOM, UTO 3aKOHHBIN
CPOK caM 10 ce0e (He3aBUCHMMO OT aKTMBHOCTH WJIU TTACCUBHOCTH JIU-
11a, UMEIOIIEro MPaBo Ha 3alUTy) MPeKpaliaeT mpaBo Ha UCK, a UCKO-
Basl JIaBHOCTb OKA3bIBACT JICWCTBHE BBUJY O€3/IESITEIBHOCTU HUCTIIA,
T.€. €CIIA OTIAJAECT MOBOJ IS HEMEIJICHHOTO TPENbSBICHUS HCKA,
HanpuMep BCJIEICTBHE TOrO, YTO OTBETYMK IMOATBEPWI CBOW JOJIT,
TEUCHUE JABHOCTHOTO CPOKA MPEPHIBACTCS M HAYMHACTCA TECUCHUE
CpPOKa MCKOBOW JNABHOCTH 3aHOBO, TEYEHHE K€ 3aKOHHOIO CpOKa HE
MpEPHIBACTCS, XOTS Obl YIIPABOMOUYEHHOE JIUIIO MOJYYHIIO OT JOJIKHHU-
Ka MOATBEPKIACHHUE JOJITA U T.II.

Tonpko B V BE€ke H.3. B PUMCKOM MpPaBE IMOSBUIACHh WCKOBas
JABHOCTh B COBPEMEHHOM CMbIciie. CpOK MCKOBOW JABHOCTH OBLI yC-
taHoBJyieH B 30 ner. Hauano TeyeHus Takoro cpoka Ompeaessyicss Mo-
MEHTOM BO3HHUKHOBEHMS MUCKOBOI'O NpUTA3aHusa. Hampumep, mo ucky
COOCTBEHHUKA TEYEHHE JABHOCTHOI'O CPOKAa HAUYMHAETCSI C TOTO MO-
MEHTa, KOrjJa Belllb COOCTBEHHHMKAa HEMPAaBOMEPHO YIEPKUBACTCSA
JIPYTUM JIMIIOM; 1O 00s3aTEIbCTBY 3aiiMa — € TOTO JIHSI, KOTJa JIMIIO,
JaBIliee B 3aiMbl, MOJIy4aeT MpaBo TpeOOBATh BO3BpaTa JAHHOU CyM-
MBI U T.]I.

TeueHne NABHOCTM MOXET IPUOCTAHABIMBATHCS HA TO BpEMS,
KOIJIa CYIIECTBYIOT IMPU3HAHHBIC MPABOM YBAXKUTEIbHBIE MPUYUHBI,
MPEMATCTBYIONIME NPEABABICHUIO WCKA, HAIPUMEP, OTCYTCTBHUE IO
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rOCy/JapCTBEHHOMY JIely, TIOCJIe OTIAJeHUs TaKUX YBAKUTEIbHBIX
MPUYHH, CPOK IaBHOCTH MPOI0JKACTCS.

TedyeHue JaBHOCTH MOKET OBITH MPEPBAHO, HAIIPUMED, ITPU3HA-
HUEeM TpeOOBaHMI OTBETYMKOM. B 3TOM ciyuae ucrtekiiee (10 mepe-
pBIBA) BpeMs B pacyeT HE MPUHUMAETCS, MOKET Ha4aThCsl TOJBKO Te-
YeHHWE HOBOW JABHOCTH, HAMpPUMEP, €CIU IOCTe MPU3HAHUS J0Jira
TIaTexa He TOCIIeI0BAIO.
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8. BEIIII1

8.1 IToHuaTue Belm U BUABI BEIlEN

B ncTouHHMKax pUMCKOro MpaBa TEPMHH Bellb (res) ynorpeoss-
€TCsl B HECKOJbKUX 3HaYeHUsX. B caMoM MIMPOKOM 3HAYEHUH K HEMY
OTHOCHUJIOCh BCE€, YTO CYIIECTBYET B MaTEpHAIbHOM M MO3HABAEMOM
Mupe, B 00s1ee y3KOM, OT OXBaThIBaJl BCE TO, YTO MOTJIO OBIThH IIpeaMe-
TOM MPABOBBIX OTHOILIEHUM BOOOIIE, 2 B CAMOM Y3KOM — BCE TO, YTO
MIPEJCTABIISIIO MpeaMeET (00BEKT) MMYIIIECTBEHHOTO TIpaBa.

[IpeaMeTsl UMYIIECTBEHHOT'O MpaBa MOTJU OBITh CaMBIMH pa3-
HOOOpa3HBIMM — YaCTH MPHUPOJBI (T.K. OHM UMEIOT CBOMCTBA, HEOO-
XOJIUMbIC ISl YJOBJIETBOPEHUS KaKOW-HUOYIb 4YEJIOBEUYECKOH MOo-
TPEOHOCTH), JIFO/IU, YEIOBEUECKas JIeITeIIbHOCTD, OTJEIbHBIC TIPaBa.

[To cnenuaibHBIM CBOWCTBAM BEIIM JEIMINCh Ha HECKOJIBKO
TpYIIIL.

1. Hsuorcumvie u nHeosusrcumvie geuyu.

JBrxumbiMu (res mobiles) ObuTH Belld, KOTOPHIE MOTJIM U3Me-
HSTh MOJIOKEHUE B MPOCTPAHCTBE 0€3 YMEHBIIIEHUSI CBOCH [IEHHOCTH U
noBpexacHUN. OHU pa3IYaiich Ha T€, KOTOPhIE HE IBUTAJIUCH CaMH,
HO MOTJIM OBITh MEPEABUHYTHI IPYTUMH (IBHKUMBIE B 00Jiee y3KOM
CMBICJIE), U T€, KOTOPbIE JBUTAJIUCh CAMU — OCHOBHOE MECTO CPEau
TaKUX BEIICH 3aHUMAaJIA CKOT U padbl.

HensmwxumbiMu (res immobiles) Obuty Beliy, KOTOPhIE HE MOTJIN
U3MEHSTh CBOETO MECTOHAXOXKJICHHUsSI 0€3 MOBPEKJICHUN CBOEH CyIII-
HOCTH. BakHeilmen HeABM>KUMOCTRLIO OBIIIa 3eMJISI M BCE TO, YTO OBLIO
TECHO C HEW COeIMHEHO — CTPOCHUS U BCE, YTO OBLIO MOCESHO U TO0-
cakeHO Ha 3emuie. Takoe pas3jereHue MMENO0 3HAYCHHE MPHU TOsIBIIC-
HUUW TIpaBUJIa, IO KOTOPOMY BCE, YTO HAXOJWJIOCh Ha 3eMJIe, TIPUHA/I-
JeXano COOCTBEHHUKY 3€MJIH, 0€3 CBSI3M C TeM, KOMY MpHHAJIeKaIU
NIePEUYHCIICHHBIC COCTaBHBIC YACTH.

2. 3amenumule u He3aMeHUMble.

Takoe nesieHne Beliel UMeNo OOabIIOE 3HAYCHHUE, T.K. OT 3TOTO
CBOIMCTBA 3aBHCeElIa KaK OTBETCTBEHHOCTH 3a CIIyYallHO yTPauCHHYIO
BeIllb, TaK W MPUPOJIA OTACIBbHBIX MPABOBBIX OTHOIIEHUH. Korma pedn
[IUIa O 3aMEHUMBIX BeIllax, MPUMEHSIOCHh MPaBUII0, KOTOPOE O3Haya-
JI0, 9TO JIOJDKHUK OCTaBaJICS OOS3aHHBIM BO3BPATUTH JIOJT, TIOKa CY-
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IIIECTBYET XOTs OBl OJ{HA BEIllb 3TOr0 pojaa. Eciu Bemns Oblia He3aMe-
HUMOM, TO MPUMEHSJIOCH MPABWIIO, COTJIACHO KOTOPOTO JOJDKHHUK OC-
BOOOXKOAICS OT KaKMX-THOO 0053aTEIbCTB, €CIM yTpaTa BEIIW IIpo-
M301IIJIa HE 10 €T0 BUHE.

[To HOpMaM pUMCKOTO TpaBa CTOPOHBI CAaMHU OMIPEACIISIIA CTaTyC
BEIIM KaK 3aMEHUMOW WJIM HE3aMEHUMOW. ECIM CTOpOHBI 3TOr0 HE
OTIPEICIIMIIM, TO CBOMCTBO BEIIU OMPEACISIOCH MPU TTOMOIIH OTpe/ie-
JICHHBIX MMOCIE0BATEILHO IPUMEHSIEMBIX TTPaBUJL.

[IpaBuio mepBoe 0O3HAYAIO, YTO 3aMEHHMBIMH BEIIaMHU CUHTa-
JUCh BEIIH, KOTOPbIE B OOBIYHOM 3KOHOMHUYECKOM O00pOTE HE ObLIU
OTpeJieNIeHbl TaK, YTOObl MX MOXKHO OBbUIO WHAWBUIYAIM3UPOBATH B
Macce OJHOPOJHBIX MPEIMETOB, HE3AMEHUMBIMHU BEIAMU CUUTAIHUCH
BEIIH, KOTOPbIE 0OBIYHO WHIUBUAYATN3UPOBAIKNCH 110 OCOOBIM XapaK-
TEPUCTHUKAM JI0 TaKOW CTETEHHU, YTO TOYHO OBLIO M3BECTHO, O KaKOM
peaAMETE UIET PeUb.

ITIpaBwiio Bropoe. Korma aeneHne Bemen mo nepBomy MpaBUITY
HE MPUBOJUIIO K SICHOMY yYOEXKJICHHIO, O KaKOW MMEHHO (3aMEHUMOM
WM HE3aMEHUMOM) BEIM UACT pPeub, MPUMEHSIOCH MPaBUIIO, IO KO-
TOPOMY 3aMEHUMBIMHU CUHTAINCH T€ BEIIH, KOTOPHIE B OOBIYHOM 000-
POTE MPOSBIISUIUCH KaK OMPEACICHHOE KOJIUYECTBO (10 MX YHUCITY, Be-
Cy Wiu o0beMy), a HE3aMEHHMBIMH — T€, KOTOPbIE€ OBUIM OOBIYHO
MOJTHOCTBIO WHIUBH Y aTU3HPOBAHHBIMH.

[IpaBwiio Tpetbe. JleieHue BElEH HA 3aMEHHUMBIE U HE3AMEHU-
MBbI€ TI0 JTAHHOMY MPaBUIYy OJIM3KO K COBPEMEHHOMY JEJICHUIO BEICH
Ha MOTpeOisieMble W HEmoTpeOsseMble, T.e. 3aMEHHMBIMHM BEIlaMH
CUHTAINCH T€ BEIH, KOTOPBIE OOBIYHO IMOCJIE CBOETO MCIOJIb30BAHUS
1100 BOOOIIE McUue3aau, 00 TepsId CBOU IIEHHbIC KaueCTBa WM T10-
BPEKIATHCH.

3. Eounble u cocmasHbie (Cr0cHble) 8elyu.

JleneHue Bele Ha €WHBIC U COCTAaBHBIC OBLJIO MPOU3BEICHO B
KJIACCUUECKUH Tepuoj. ENuHBIMH TNpU3HABAIMCh BEIIH, IPEICTaB-
JsroIMe coboit ecrectBeHHOEe M (usudeckoe Ienoe. CocTaBHBIC
(CIOKHBIC) ACNWINCH Ha JBE TPYIIIBI: BEIU, COMKHYThIE B MCKYCCT-
BEHHOE €IMHCTBO TPYJOM YeJIOBeKa (oM, KOpalJib Medb), U BEUIH,
KOTOpPBIE OBUTH M OCTAaBaJIMCh OTACIHPHBIMHU WM COOpaHHBIMU, HO TIpa-
BO CUHUTAJIO MX €AUHBIMU M3-3a 1], KOTOPOW 3TH BEIIM CITY>KHIH
(ynei, cramo, ckian).
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Takoe neneHue Beller nMeNno 00JbIlIoe 3HaYeHUE MPU IIPruoodpe-
TEHUU HAa HUX COOCTBEHHOCTH, MPU BBIMIOJHEHUU JIOTOBOPHBIX 00s13a-
TEIbCTB, IPU HACIEAOBAHUMU W T.1., T.K. IPUMEHSIOCH MPABUIO, CO-
INIACHO KOTOPOTO KaXKAash COCTaBHAsA YACTh CJIOKHOM BEIIM CIEAYET
cyan0e 11e10ro.

4. [ nasmnvle sewiu u NPUHAOTEHCHOCTIU.

OO6111ee MpaBUIIO CYIIECTBOBAIIO TOJIBKO MO OTHOIICHUIO K 3€MJIe
U COCTaBHBIM 4acCTsIM 3eMiIM. B Jpyrux cioydasix, Kak rjiaBHas BElb
oTnpeJensiiach Ta 4acTh BEIU, KOTOpas cojepkaja B ce0e MpU3HAKU
1[EeJIOM BEIM, a KaK MPUHAJICKHOCTH — T€ COCTABHBIC YaCTH IJIaBHOM
BEIIM, KOTOpPbIC MOMOTajud €l OCYIIECTBIISITh CBOM 3KOHOMUYECKHE
byHKIMH.

ITo ocHOBHOMY MpaBuiy, TOT, KTO MOKYyIaJ TJIABHYIO BEIlb, IO-
KyIlaJl ¥ €€ MPUHAJIJIC)KHOCTH, €CIIU HE OBUIO MHOM OIpEeIeIEHHOU J0-
TOBOPEHHOCTH.

5. Bewyu manyunupyemvle u Hemanyunupyemvie.

B Pume Takoe neneHue Belled ObLIO OJHUM W3 TJaBHbIX. Mc-
TOYHUKHA PUMCKOTO MpaBa HE COJAEP)KAT OOIIEro ONpeaeseHus TOTO,
4TO CJEAyEeT MOHMMATh IOJ| BEIIaMU NMEPBOM U BTOPOU KaTETOPHUH.
[TosHBIN TIEpEeUYEHb MAHUMUIIUPYEMBIX BEILICH, MPUIUCHIBAEMBIN Y JIb-
MMHHAAHY, TJIACUT: «...MMEHUS HA UTAJIUHUCKOW 3eMJIE, IPaBa CEJIbCKUX
UMEHMI (HampuMep, MpaBo MPOXoJa, Mpoe3sia, MporoHa cKoTa, BOJO-
POBOJIA), pPadbl ¥ YETBEPOHOTUE, KOTOPHIC MPUPYHAIOTCS MO/ CEIIOM
WM TIOJ sIipMOM (HarmpuMmep, ObIKHU, MYJIBI, JIOIIaau, ocibl)...». K He-
MaHIIMIUPYEMbIM BelllaM OTHOCUJIMCh BCE OCTaJbHBIC MPEAMETHI, WU
MPEAMETHI JIOMAIIIHETO 00UX0/a, HapUMep, MeOelib, MPOAOBOJILCTBUE.

FOpuandeckoe pasznmuure MeXJy MaHUIUNPUEMBIMA U HEMaHIIM-
MPUYEMBIMH BEIllAMHU COCTOSJIO B CcIOcOo0€ oTuyKaeHus. J[ins oTayx-
JIEHUSI MAHIIUITUPYEMBIX Bellled ObLT HEOOXOIMM CIOKHBIN OCBSIIIECH-
HBIN OOpsi/I, JOCTYIMHBIN TOJIBLKO PUMCKUM TpakaaHaM. JJIsl HEeMaHIIH-
NUPYEMBIX BEIIEH 10CTaATOYHO ObLIO MPOCTOM POpMaNIbHON Mepeayu,
JOCTYITHOM KaK PUMCKUM TpaxkgaHaM, TaK U JIPyTUM CBOOOIHBIM KH-
TEJISIM PUMCKOT'0O TOCY/IapCTBa.

6. Bewu 6 obopome u sewju 6ne obopoma.

He Bcsikas Benis Morjia ObITh MPEIMETOM YaCTHOM COOCTBEHHO-
CTH, TAK)KE€ KaK HE BCSIKas BElllb, PUHAJICKAIIAS JIUIy HA MPaBE 4Ya-
CTHOM COOCTBEHHOCTU, MOTJIa OBITh MPEIMETOM PACIIOPSIKEHUS WU
npeameTom obopota. Hanpumep, Tekyias Boga, BO3AyX HE COCTOSIIH
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HU B Yb€M 4aCTHON COOCTBEHHOCTH U SIBJISUIMCH OOIIMMHU JIJISl BCEX [0
TeX IOp, MOKa HE IPOUCXOINUIIO 000CO0IEHHE — BOJA, B3ITasl U3 PEKU
B 0OYKy, coCTaBjsija OOBIYHBIM TpPEAMET YacTHOM COOCTBEHHOCTH.
Takue Beuy, Kak sibl WK 3alPEUICHHbIC KHUTH, HAXOSICh B YACTHOM
COOCTBEHHOCTH TpakJaH, HE MOIJIM OBITH IpeaMeToM oboporta. O6e
9TU KaTErOpuu Bellell — Te, KOTOphle Ha MOTYT OBITH MPEAMETOM
Yhel-T00 COOCTBEHHOCTH, U T€, KOTOPHIE HE MOTYT OBITh IIPEAMETOM
OTUYXJCHUS, OXBATHIBAIUCH OJHHUM OOIMM HAaWMEHOBAaHWEM — Be-
11, U3BIATBIE U3 000poTa (res extra commercium), OCTaJbHbIC BEITU
Ha3bIBAJIMCh BEIIAMH, HAXOISIIIIUMUCS B 000pOTe (res in commercio).
KpoMe Ha3BaHHBIX BBIIIE TIPUMEPOB BEIIEH, U3BATHIX U3 000PO-
Ta, K ATOM KAaTeropuu OTHOCWJIMCH TaKXe BEIM, MpeIHa3HAYCHHbIC
CIIY’KUTb PEIUTHO3HBIM LENSAM (XpaMbl, KEPTBEHHUKH) WM BOOOIIE
IIPU3HABAEMbIE CBAIICHHBIMH (TOPOJCKUE CTEHBI, MOTHJIBI  T.II.), TO-
CYJIapCTBEHHBIC BEIIH, NMPEAHA3HAYCHHBIC CITYKUTh FOCYapCTBEHHBIM
1emsiM (KperocTH, TIOPbMBI). ['oCymapCcTBeHHBIE BEIIU HE TOJIBKO HE
COCTOSUIM B YAaCTHOW COOCTBEHHOCTH Tpa)KJaH, HO U HE MOIJIM ObITh
MPEIMETOM YaCTHOM COOCTBEHHOCTHU TOCYIAapCTBAa WM PUMCKOM 00-
IUHBI, OHU OBUIA W3BSATHI U3 YACTHOTO 00OpOTa. DTO O3HAYaAIO0, YTO
JTaXe €CIIM PUMCKUNM MarucTpar claBajl MyOJuYHYH0 WJIA TOCYIapCT-
BEHHYIO BEllb B apeHly, TAKOE OTHOIICHHE paccMaTpUBAIOCh HE Kak
c/IeJIKa YaCTHOTO IIpaBa, a KaK aJMUHHUCTPATUBHOE PACIIOPsKEHHE.
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9. BEIIITHDBIE ITPABA

9.1 Baapenue
9.1.1 IlonsiTHe U BUALI BJaJeHUsA

Bnanenue B cmbiciie (hakTHYECKOTO 00J1aJaHNs BEIIaMH SIBJISICT-
Csi TEM OTHOIICHHEM, Ha IOYBE KOTOPOTO CKIIQJBIBAICA HHCTHUTYT
npaBa COOCTBEHHOCTH.

Bnanenue npencrapisiiio co0oii UMEHHO (akTH4YecKoe o0iaja-
HUE, OJIHAKO CBSI3aHHOE C IOPUIAMYECKUMH TOCICICTBUSIMHU, MPEKIIC
BCETO CHA0XXEHHOE IOPUAMYECKOM 3ammuToi. [[nsa ropuandeckon 3a-
IIUTHI BJIAJICHUS] XapaKTEPHO TO, YTO OHA JaBajiaCh BHE 3aBUCHMOCTH
OT TOT'0, UMEET JIM JIaHHBIM BiajeseI] BEIIHd MPaBO COOCTBEHHOCTH Ha
Hee uiu HeT. OHaKo He Besikoe (DakThuueckoe oOJiajlaHue JIUIa Be-
IO TPU3HABAIIOCH B PUMCKOM TIipaBe BiajgeHueM. [IpoBoaunochk pas-
JUYUe MEXIY 81a0eHuem 8 MOYHOM CMblCle U HPOCHbIM 0ePIHCAHUEM.

JIist Hau4us BIIaieHUs] HE0OXOAUMBI OBLIIM JIBa DJIEMEHTA: CaMo
dakTudyeckoe obaagaHue M BoJis Ha BiajgeHue. OIHaKO HE BCIKas BO-
75 (akTHUdecKu 00JajaTh BEIIbIO MPHU3HABAJACh BJIAJCIBLYECKOM BO-
nei. JIumo, uMerolee B cBoeM (pakTUUecKoM 00J1alaHUU Belllb Ha OC-
HOBaHUHM JIOTOBOpA ¢ COOCTBEHHUKOM (HampuMep, MOJyIHUBIITUN €€ OT
COOCTBEHHHMKA B IOJIb30BAaHUE, HA XPAaHCHHUE U T.I1.), HE MIPU3HABAJIOCH
BJIAJICIbIIEM, a OBLIO JIepKaTeIeM Ha 9yKoe UMs. MexXy TeM Helb3s
CKa3aTh, YTO IOJIH30BATEIb WM XPAaHUTEIb BEIIH HE UMEET BOJIH 00-
Ja7aTh BEIIbIO, BOJIS Y HETO €CTh, HO BOJISI 00J1a/IaTh om umeHu 0py2o-
20. JIns BajieHns ke B IOpUINYECKOM CMBICIIE OblJIa HE0OX0IMMa BO-
751 001aaTh BEIIBIO CAaMOCTOSITENIbHO, HE TIPU3HaBasi HaJ COOOM BIa-
CTH JIPyTOro JIMIIa, BOJS OTHOCUTHCS K BEIU KaK K ceoeli. Takas BOJs
€CTh Y MOJJIMHHOTO COOCTBEHHUKA; Y JIUIla, KOTOPOE B CUIIy 100pOCO-
BECTHOTO 3a0JyKIACHUS CUYMTAeT ceOs 3a COOCTBEHHHKA, XOTS Ha ca-
MOM JieJie TAKOBBIM HE SBJISETCS (TaK Ha3bIBa€MbIH TOOPOCOBECTHBIN
BJIAJICNICI]); HAKOHEIl, Y HE3aKOHHOT'0 3aXBaT4YMKa YY)KOH BEIIH, Ipe-
KpPacHO 3HAIOIIETO, YTO OH HE MMEET MpaBa COOCTBEHHOCTH HA JaH-
HYIO BEIllb, U BCE-TaKU MPOSBIISIONIETO BOJIO BIAJACTh BEIIbIO Kak
cBoeil. Bianmenen gaktuuecku MmposBIseT BOBHE (3aKOHHO WJIM He3a-
KOHHO) COOCTBEHHMYECKOE OTHOIIEHHUE K BelU. PaBHBIM 00pa3zoMm u



81

npeomemom BIAJICHUS 110 pUMCKOMY TIPaBy MOTJIA OBITh T€ )K€ CaMbIe
BEIIH, Ha KOTOPBIC BO3MOXKHO IIPaBO COOCTBEHHOCTH.

Hanpotus, Takou Bianeabue€CKOM BOJIM, HUMEHHO B CMBICIIC Ha-
MEpEHHSI OTHOCUTHCS K BEIIM KaK K COOCTBEHHOU, HET, HAIpUMep, Y
apeHzaTopa: OH o0JagaeT BEIbI0, 00JIaacT B CBOEM HHTEpece, HO
caMuM (paKkTOM IIIaTeKa apeHIHOM TIaThl OH YK€ IIPU3HAET 3a cO00M
IOPUIMYECKOE TOCTIOJICTBO COOCTBEHHHMKA (JIMIIO, OTHOCSIIEECS K Be-
M KaK K CBOCH, HE CTAHET IUIATUTh KOMY-TO 3a IOJb30BAaHHUE ITOM
Bempio). [loaToMy apeHmaTop B pUMCKOM IpaBE CUMTANICS JiepKaTe-
JIeM apeH0BaHHOM Bl HAa UMsI €€ COOCTBEHHUKA.

TakuMm 00pazoM, GladeHue MONCHO onpeoeiums Kaxk gaxmuye-
cKoe o00na0anue 1uya euwpblo, COeOUHEHHOe C HAMepeHUeMm OMHO-
CUMbCA K 8ewyi KaK K ceoell (001a0amv He3a8UCUMO O 80U OPY2020
JUYA, CAMOCMOSIMENIbHO); 0epicaHue dce — Kaxk pakmuueckoe oo1a-
Odanue seuvto be3 maxozo nameperus (001aJaHNE HA OCHOBE JOTOBO-
pa ¢ ApyruM JIMIIOM, BOOOIIE HECAMOCTOATENIbHOE, a Tak)Ke M 00J1a1a-
HUE€ HECHAMEPEHHOE, OECCO3HATENBHOE U T.1.).

[IpakTyeckoe 3HAUYCHHUE PA3IUYUS BIAJACHUS U JEPKAHUS BBI-
pakajgoch B TOM, YTO B TO BpeMs KakK BJIAJCNbIbI 3alIUIIATUCh OT
BCSIKMX HE3aKOHHBIX MOCATATEIbCTB HA BEIh HEIIOCPEICTBEHHO CaMH,
apeHIaTOP KaK «IepKaTeslb OT Yy>KOr0 UMEHW» MOT TMOJYyYHUTh 3alllk-
Ty TOJIBKO 4Yepe3 MOCPEJACTBO COOCTBEHHHMKA, OT KOTOPOTO IOJIydeHa
BCIIIb.

Buowi énaoenus

Brmagensiem Bemy B OOBIYHBIX OOCTOSTEILCTBAX SIBIISIETCS €€
COOCTBEHHHUK, TaK KaK BEIIH IT0JIOKEHO HAXOIUTLCA B 00IaJaHUH TEX,
KoMy OHM mpuHajjexaT. CoOOCTBEHHHK UMEET W IpaBO BIIAJIETh Be-
IbI0. B 5 TOM CMEBICHE OH SABIISIETCS 3aKOHHbIM BiaaeablieM. Bianens-
1161, (paKTUYECKH OO0JIaAI0IIMe BEIIbI0 ¢ HAMEPEHUEM OTHOCUTHCS K
Hel Kak K COOCTBEHHOM, HO HE UMEIOIIME TTpaBa BIAICTh, PU3HAIOTCS
He3aKOHHbIMY BIIaJEIIbIIAMHU.

He3akoHHOe BlajeHne, B CBOKO OUYepeib, MOKET OBITh JBYX BH-
JIOB: He3aKOHHOe 000poCco8ecmHoe U He3aKOHHOe Hed0OpPOCO8eCmHoe
BJIaJICHUE.

Jobpocosecmuvim BIaAeHNE B PUMCKOM IIpaBe NPH3HACTCS B
TeX CJydasx, KOorja BlIajieliell He 3HaeT M He JOJDKEH 3HaTh, UTO OH HE
MMEET IIpaBa BIIJCTh BEIIbIO (HAaIIpUMeEp, JUIIO0, MPUOOpETIee Bellb
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OT HECOOCTBEHHHMKA, BbIJaBaBIllero ceds 3a coOcTBeHHUKaA). [Tpume-
POM HEIOOPOCOBECTHOTO BJIAJICHHS] MOXKET CIIYXKUTh BJaJCHUE BOPA,
KOTOPBIN 3HAET, YTO BEIllb HE €r0, U TEM HE MEHEe BeJleT ce0sl Tak, Kak
OyJITO BEIllb IPUHAJICIKUT EMY.

Paznuune 100pOCOBECTHOIO M HEAOOPOCOBECTHOTO BJAJCHUS
UMEJI0 3HAYEHUE B PsAJIe OTHOIICHH; TaK, TOJHKO JOOPOCOBECTHBIM
BJIaJIeJIel] MOT IPUOOPECTH MO JABHOCTH MPABO COOCTBEHHOCTH, B T€X
ClIy4asix, KOrja COOCTBEHHUK MPEIBSIBIISIT UCK 00 M3BSATUU €r0 BEIIH
OoT (pakTUUECKOro BiaAeNbIla, HEAOOPOCOBECTHBIM BIa/ENCl] BEIIH
CTPO’KE OTBEUaJ 32 COXPAaHHOCTh BEIIH, 32 TIJI0JBI OT BEIIH U T.J., YeM
JT0OPOCOBECTHBIN BiajEeI, U TIp.

[IpuHSITO BBIACHATH B OCOOYIO TPYMITy HECKOJIBKO CITydaeB BJa-
JIEHUs, KOT/la B CHJIy OCOOBIX NPHUYMH BIIaJielibuecKas 3aliuTa JaBa-
Jach JIUIAM, KOTOPBIX MO CYIIECTBY HEJb3sl MPU3HAThH BiIaJCibIlaMU B
PHUMCKOM CMBICIIE CJIOBA; B JIMTEpaType PUMCKOrO MpaBa MPUHITO B
ITUX CIIydasX TOBOPUTH O TaK Ha3bIBAEMOM NPouU3800HOM ladenuu. K
YUCITYy TPOU3BOJHBIX BIAJEIBIIEB OTHOCHUTCS, HAMpPUMED, JIHI0, KO-
TOPOMY B€Illb 3aJI05K€HA. DTO JIMIIO JACPKUT BEIIh HE OT CBOETO MMeE-
HH, HE KaK CBOIO, a KaK Uy>XYI0 C TeM, YTOOBI BEpHYTh €€ COOCTBCHHHU-
Ky, KaK TOJbKO OyJeT yIjlauyeH J0JIr, o0ecrneueHHbIi 3amorom. Ho ec-
U Obl MPUHSBIIETO BEIb B 3aJI0T HE MPHU3HAIN BIaACIbIIEM, TO TIO-
JY4YUSIOCh OBI, UYTO B Cllydae HapyIICHHsI ero oOJiaJaHus BEIIbI0 OH
Mor Obl OKa3aThCs O€33alllMTHBIM, TaK KaK caM OH HE MMes Obl Bja-
JeIbYECKOMN 3alluThl, a COOCTBEHHHMK, Ha MMS KOTOPOTO OH JIEPKUT
BeIllb, MOT HE OKa3aTh €My 3allluThl, HOO OH 3aMHTEPECOBAH CKOpEe
ucTpeOoBaTh Belllb sl ce0a. ITa 0COOEHHOCTh OTHOIIEHUS TTPUBEIIA
K TOMY, YTO JIMIIO, MIOJIYYUBIIIEE BEIlb B 3aJI0T, MOJYYUJIO B BUJIC HC-
KITFOUCHHSI CaMOCTOSATEIIbHYIO BIIAJEIbUYeCKyI0 3amuTy. JIpyroit mpu-
Mep MPOU3BOIHOTO BiajcHUA. JIBa JuIia CopsST O TOM, KOMY M3 HUX
MIPUHAIJICKAT JaHHas Bellb. He goBepsst oauH ApyroMy, OHH Tepe-
JAI0T €€ BIIPEb JI0 pa3pelieHus] UX CIopa B CyAcOHOM IOpSAKe Ha
COXpaHEHHE KaKOMY-TO TPETheMy JIUIly (TaKk Ha3bIBaeMas CEKBeCTpa-
1IMs1). DTO TPEThE JUII0 BOBCE HE UMEET HaMEPEHUsI OTHOCUTHCS K Be-
M Kak K cBoeil. OHO — JeprKaTesb, HO HEM3BECTHO, OT YbETO NMECHHU
(Tak KaK O mMpaBe COOCTBEHHOCTH Ha BEIIb UJET CIOP); CIAEI0BATEIb-
HO, B ClIyyae HapyIICHHH HEHU3BECTHO, K KOMY K€ XPaHHUTEIb BEIIH
JOJKEH oOpatuThbes 3a 3amuToil. [losTomMy 3a TakuMm JIMIIOM OblLia
MIpHU3HAHA CaMOCTOSTEIbHAS BllaJielIbuecKas 3allnuTa.
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9.1.2 Bo3HUKHOBEeHME M MPEKPALEHNE BJIAICHUS

PumMckue 10pucThl cUMTaIM, YTO BIAJEHUE YCTAaHABINBACTCS JJIS
JAHHOTO JIMIA C TOTO MOMEHTA, KOT/Ia Y HErO COECIMHWINCH U TeJleC-
HBII1 MOMEHT B CMBICJE (DAKTUYECKOT0 00JIaJaHNs BEUIbIO, U BIAJEIb-
YEeCKasi BOJISI B CMBICIIE HAMEPEHHSI OTHOCUTBCS K BEIIM KaK K CBOEH.
YcraHoBUTH U JT0Ka3aTh (akT o0JiajaHus JAHHOTO JIMIAa TaHHOW Be-
b0, MO OOILIEMY MPaBUILY, HE MPEACTABISAET OCOOBIX 3aTpyIHEHUM.
Ho kak ycTaHOBUTh HaMEpEeHHE, C KOTOPBIM JAHHOE JIMLO O0Janaer
BEILbI0 — HEOO0XOJIMMO BBISICHUTH TO IPAaBOBOE OCHOBAHUE, KOTOPOE
NpPUBENIO K 00JIaJaHUIO JIMIA JaHHOW Bellbto. OHO JULO MOIYYUIIO
BEILb IIyTEM IOKYIIKH, COITPOBOK/IABIIEICS Mepeiadeii BEIu Mpoaas-
OM, APYroe — IMOJYy4YWIO TaKyl K€ BEllb IO JIOrOBOPY HailMa BO
BPEMEHHOE MOJib30BaHue. OCYIIECTBIISISI CBOE MOJIb30BaHUE, 00a OHU
COBEpIIAIOT, ObITh MOXKET, OJUHAKOBBIE NEHCTBUSA, HO IJISl MEPBOTO
JULA 3TH JIEUCTBUS SBIIAIOTCS MOKAa3aTelIeM BIAJEIbYECKOW BOJH, a
JUIS BTOPOT'O — OHM JIMIIb BBIPAKEHUE €r0 3aBUCUMOTO JEPKaHUs.

W cXO0aHBIM TOJI0)KEHUEM OBLIO TO, YTO €CJH JIMIO (PAKTUYECKH
MOJIB3YETCS BEIIbIO i ce0s, TO MPEAINoaaragoch, 4YTO0 y HETrO €CTh
HaMEpEHUE OTHOCUTHCS K BEIIM KaK K CBOEU. A €ClIM JIpyras CTOPOHA
xKejayia 3TO MPEANnoa0KeHUE OMPOBEPTHYTh, TO €l U HY>KHO ObLIO CO-
CJIaThCA HA TO, YTO JIMLO MOJIYYMJIO BEIIh MO TAKOMY OCHOBAaHUIO, KO-
TOPOE UCKIIIOYAET BIIAJEIBYECKYIO BOJIO (HAIIpUMED, YTO BEIlb IOJIY-
YyeHa [0 JIOTOBOPY Haiima). B oTHoOIIeHUN BiaieIbueCKON POJIH TIPH-
MEHSJICS TPUHIUIL: HUKTO HE MOXXET U3MEHUTh caM ce0e OCHOBAHUE
BJIAJICHUS. DTOT MPUHIUII HE UMEN TAKOIO0 CMBICHA, YTO €CIIU JIMLO B
JAHHBI MOMEHT 00J1aJlaeT BEUIbI0, JOIMYCTUM, MO JOTOBOPY HaiMa H,
CJIEAOBATEIIbHO, SIBJISIETCA JEPHKATEIEM BEIIM, TO OHO HUKOrJa U HU
IPU KaKUX YCIOBUAX HE MOXET MPEBPATUTHCS BO BIIJEIbla WIH, Ha-
000pOT, BiIaJENel] HUKOT/Ia HE MOXET CTaTh JAepkaresieM. Takas me-
pekBanuduUKanusa B NpakTUKe OblBasIa Hepenko. Hanmpumep, nuio ot-
JaJi0 IPyromMy CBOKO BEIlb HA XpPaHEHUE. XPaHUTENb IPU3HABAJIC
nepxkareneM Bemn. Ho 10 ucteueHust cpoka XpaHEeHUsI OH MOT KYITUTh
MOJIYYCHHYIO Ha XpPAHEHUE BELIb Y TOr0, KTO J1aJl EMY €€ Ha XpaHCHHE.
Jliis mepenaun mpaBa cCOOCTBEHHOCTH MO PUMCKOMY IpaBy HEIOCTa-
TOYHO OJHOTO JOTOBOpa KYIUIM-MPOJAXH, HY)KHA elle (paxkThuyeckas
nepenaya Bemu. OQHAKO B JAHHOM MPUMEPE BEIIb YK€ HAXOIUTCS Yy
NOKymaresis, OHa eMy Obula MepejaHa Mo JI0roBOpy XpaHeHus. bec-
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1IeTIbHO OBLII0 OBl TPEOOBATH, YTOOBI XPAaHUTENIb BEPHYJ BEIIh MPOJIaB-
Iy, a TOT BTOPUYHO TIepeiai Obl ee TOMY K€ CaMOMY JIMILY, HO YK€ He
KaK XpaHUTENI0, a KaK MoKynaTento. Bems npu ykazaHHOW 00CTaHOB-
K€ CUMTajaach nmepeJaHHoOld Ha HOBOM OCHOBAaHMH, O€3 HOBOH (pakTHye-
CKOU ee mepeaayu (3TO Ha3bIBAIOT MEPeaavueil «KKOPOTKOU PYyKOW»).

Hamepenue oOnagaTens Belld B CUIIy HOBOTO OCHOBaHUA (KyT-
JS-TIPOJIaXka) CUUTAIOCh M3MEHUBIIUMCS: JIMIIO W3 JeprKaTessl mpe-
BpallaJioCh BO Biajenblia. Bo3M0OkHO 0OpaTHOE: U0, SIBISIOLIEECS
OJIHOBPEMEHHO M COOCTBEHHUKOM, W BIIQJICTbIIEM BEIIH, MIPOJIACT €€,
pUYeM JOTOBAPUBACTCS C IOKyIaTeJIeM, YTO B TCUCHHE, HAIPUMED,
MecsIla Bellb OCTAaHeTCs Yy MpojaaBiia (s TOJIb30BaHMs, XPAaHCHHS U
T.1..). I B 3TOM cityuae akTHUeCcKoil nepeayu BEly HEe MTPOU30IILIO,
HO B CWJIy HOBOT'O OCHOBAaHHS TMPEXHUMN BIajeiel] MpeBpamiaics B
nepskarens (KOTOphIi OyeT AepKaTh BEIlh HAa UMS IMOKYTIaTels.

Takum 00pa3oM, U3MEHUTb OCHOBAHHWE BJIAJICHUS OBLIO MOXHO,
HO HE MPOCTHIM U3MEHEHUEM HaMEpPEHHUH JINIIA, HU B YeM HE BBIPA3HB-
IIIMMCSI BOBHE, a TOJIBKO MyTEeM COBEPIICHHSI COOTBETCTBYIOIIUX JIOTO-
BOPOB, KaK B NPHUBEACHHBIX MpUMEpax, WIK MyTeM HHBIX JCUCTBUI
IIPEKHETO JIep KaTelis B OTHOIICHUH BIIaJienblla U T.11. [IpaBuiio «HUKTO
HE MOXXET M3MEHUTh ce0e OCHOBAHHE BIIAJICHUS MOHUMAETCS, CIeI0-
BaTEJIbHO, TOJBLKO B TOM CMBICIIE, YTO HE CUUTAIOTCS C OJHUM H3MEHE-
HUEM BHYTPEHHHX HACTPOCHUM JIUIIA, HE MPOSBUBIIIEMCS BOBHE.

Brnanenne mMoxeT ObITh MPUOOPETEHO HE TOJBKO JUYHO, HO H
yepe3 MpeiCcTaBuTeNs, T.€. Yepes3 JUI0, JEUCTBYIOIIEe OT UMEHH U 3a
cdeT Apyroro juia. B aTom ciyuae ans npuoOpeTeHusl BIaJeHUs de-
pe3 MpeACTaBUTEINS TPEOOBAIUCH CIASAYIONINE YCIOBHUS:

— TIPEJCTABUTEIb JOKEH ObUT UMETh MOJHOMOYHE ITPHUOOpeCcTH
BJIaJICHHE JJI APYTOro Jiula, OyAeT JIK 3TO MOJTHOMOYHE BBITEKATh U3
3aKOHa (KaK y ONEKYyHa) WM U3 Joropopa. J(aBas mpeacTaBuTeNIO Ta-
KO€ TOJIHOMOYHE, JIUIIO TEM CaMbIM 3apaHee BBIPAXKajo CBOIO BJIa-
JIEJIbYECKYIO BOJIIO;

— TpeboBaJIOCh, YTOOBI MIPEACTABUTEINb, MPUOOpPETast BEIllb, UMET
HaMEpeHUe NPUOOPECTH €€ He AJIA ce0sl, a JIJIsl MPEJICTABIISIEMOTO.

[Tpu HanMUMKM Ha3BaHHBIX YCJIOBHM BJaJCHUE MPEACTABISIEMOIO
JUIA CUYUTAIOCHh BO3HUKIIMM B TOT MOMEHT, KOTJa MpeICTaBUTEIb
(dbaKkTU4YEeCKU OBJIAJIET sl HErO BEIIbIO, XOTS ObI B ATOT MOMEHT TIpe/I-
CTaBJISIEMbIH ellle He 3HaT O (haKTe OBJIAJICHUS BEIIbIO.
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lIpexpawenue énadenus

Bnanenue yTpauMBalioch ¢ yTpaTou XOTs Obl OJHOTO U3 JBYX
HEOOXOIMMBIX 3JIeMEHTOB. Tak, BiaJeHHUE JIWIAa MPEKpaIlagoch, Kak
TOJILKO BEIb BBIXOJWJIA U3 €r0 00JIaaHus WM JIMIIO BBIpaXkaso Ke-
JaHWE MPEKPaTUTh BilaJicHUE (OTUYKJajao Belllb). BrageHue mpekpa-
aJI0Ch B ciydae THOEIH BEIId WM MPEBpAIICHUS €€ BO BHEOOOPOT-
HYIO Bellb. ECIM BaJeHUE OCYILIECTBIISIIOCh YE€pPE3 IMPEICTABUTEINS,
TO OHO IPEKpaIagoch, MIOMUMO BOJIHU BJIAJENbIa, B TOM ClIydae, €Cln
IpeKpaTUIach BO3MOKHOCTDH 00JIaJJaHMs BEIHIO U B JIMIE MPEACTaBH-
TeJIsl, U B JIulle npeacTtasiasieMoro. [loka ToT win apyrou M3 HUX €IIe
MOTJIM OPOSIBJISATH CBOIO BJIACTh HAJ BEIIbIO, BEI[b CUMTAIACH BO BJla-
JICHUU TIPEJICTABIISIEMOTO.

9.1.3 3amura BJageHuda

B omiuume oT Jep)kaHMs BIAQJICHHE T0JIb30BAJOCh  Ca-
MOCTOSITEJILHOM BJIAJICIIBUECKON 3alUTOM. XapakTepHas 4depTra Bia-
JEIBbYECKOM 3alIUThI 3aKI0YAIACh B TOM, YTO B MIPOLECCE O BIAJECHUH
He MOJIbKO He mpeb08anoch 00KA3amelbCmea npasa Ha OAHHYI0 ey,
HO Oadice U He 0ONYCKAACh CCLIKA Ha makoe npaso. [ Toro 4roObl
MOJIYYUTh 3aIUTY BJIAJCHUSA, HEOOXOAUMO YCTAaHOBHUTH (DAKT Biajie-
HUS U (aKT ero HapyIICHUS.

[TockoybKy BO BJIQJICNIBYECKOM TMPOIIECCE JOKA3BIBATIUCH TOJIBKO
(bakThI, a BOIPOC O TOM, KOMY IIPHUHAJIJICKUT TIPaBO Ha BIIaJICHUE JIaH-
HOM BEIlbIO, OCTABAJICSI B CTOPOHE, BJIAJICIbUECKUIN MPOLIECC SBIISIICS,
C OJIHOU CTOPOHBI, O0JIEE JIESTKUM B OTHOIIIEHUH JIOKA3bIBAHUS MTPETEH-
3UM (J0Ka3aTh MPaBO COOCTBEHHOCTH Ha BEIlb HEPEAKO MPEICTABISACT
OOJBIINE TPYJHOCTH); C IPYrOM CTOPOHBI (B CUITy TOM K€ NMPUYUHBI),
BIIaJIeNIbUuecKas 3allydTa UMea TOJIbKO MPEABAPUTENbHBIN (MU TPO-
BU30PHBIIN) XapaKTep: €CIM B pe3ysibTaTe CIopa O BIIAJICHUH BEllb
MPUCYXKJaJach HE TOMY, KTO UMeJI Ha Hee MPaBo, TO ATOT MOCIEIHUN
MOT 3aTe€M NPEAbSBUTH CBOW COOCTBEHHBINM UCK (BUHAMKAIMIO). Eciu
€My yAaBaJIOCh JIOKa3aTh MPaBO COOCTBEHHOCTH (a HE TOJBKO (HaKT
BJIQJICHUS ), OH MOT UICTPEOOBATH BEIb OT (DAKTUUECKOTO BIACIbIIA.

Brnanenpueckas 3ammTa, MOCTPOSHHAsT Ha BBISICHEHUU OIHUX
TObKO (hakTOB (BIAJCHUS W €r0 CaMOYIPaBHOIO HAPYIIEHMS), BHE
3aBUCUMOCTH OT BOIIPOCA O IpaBe Ha BJAJCHUE JAHHOW BEIlbIO, Ha-
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3bIBAJIACh MMOCCECCOPHOM; 3aluTa Mpas, TpeOyrolas 10Ka3aTeabCTBa
HaJIM4Ms y TAaHHOTO JIWIIA TpaBa, Ha3bIBaJIaCh METUTOPHOM.

Branenue 3ammuimaniock He UCKaMH, a UHTepAUKTaMu. Braaennb-
YECKUE MHTEPAUKTHI 1aBANCh WIN JJI1 TOTO, YTOOBI 3alIUTUTDH OT Ca-
MOBOJIBHBIX MTOCATATENLCTB Ha BEIllb BJIAJICIIbIIA, €11I¢ HE YTPATHUBIIIETO
BJIAJICHUA, T.€. YTOOBI yJIepKaTh 32 HUM BJaJcHUE (3T0 — HHTEPIUK-
Thl «00 yJIepaHUU BIIAJICHUS»), WIH K€ JJI1 TOro, YTOObl BEPHYTh
yTPaueHHOE BJIaJICHUE (MHTEPIUKTHI «O BO3BPATE BIIAJICHUN).

Kraccuueckoe mpaBo 3HaIO J1Ba HHTEPAUKTA, HAITPaBIECHHBIX Ha
yoepoicarue 61adenuss: s 3alUThI BIaACHUS HEABUKUMOCTBIO U JIJIS
3aIUTHI BJIAJEHUS IBHXKMMOM BEIIBIO.

K npyroii xkareropuu BIaJEIbY€CKUX HUHTEPIUKTOB, a UMEHHO
UHTEPAUKTOB 0J151 80368pama 61a0eHusi, OTHOCUINUCh UHTEPAUKTHI: UH-
TEPAUKT, MO KOTOPOMY JA€TCs 3allluTa HOPUIUYCCKOMY BIIAIEIBITY
HEJIBUKUMOCTHIO, HACUJIBLCTBEHHO JIMIIICHHOMY BJIAJICHUS, U WHTEP-
JUKT, TI0 KOTOPOMY JlaBaJlach 3alllUTa JIMIY, MPEIOCTABUBIIEMY CBOIO
BEIllb JPYyroMy B O€CIUIaTHOE MOJIb30BAHUE JI0 BOCTPEOOBAHMUS, €CIIH
JUI0, B3SIBILIEE BEIh HA 3THX YCIOBUAX, HE BO3BpAILAJIO €€ IO IMep-
BOMY TpeOOBaHMUIO.

Jobpocosecmubuii Bianenel] TOMAMO HHTEPAUKTOB HUMEJ EIlle
CHEIMAaIbHOE CPEJCTBO ISl 3alIUThl — HCK C JONMYyIICHUEM (PUKIINU
(actio in rem Publiciana). DToT uck naBajics JuIly, BlIaJieHUE KOTOPO-
ro OTBEYaAJI0 BCEM TPeOOBAHUSIM, HEOOXOIUMBIM JUIsl TPUOOPETEHUS
BEIY MO JABHOCTH, 32 UCKIIOUEHUEM JIUIIb UCTEUEHHUS JTaBHOCTHOTO
cpoka. ;s Toro 4toOBI JaTh TAaKOMY BIQJENbBIy 3allUTy, MPETOp
BKJIFOYAT B (JOpMY HCKa MPEINUCAHUE CYIbE MPEANON0KUTh, YTO UC-
TEll MPOBJIAEN IaBHOCTHBIM CPOK M, CJIEIOBATENIBHO, TPUOOPEN MPaBo
cobctBeHHOoCTH. [Tockonbky actio Publiciana npeanonarana no6poco-
BECTHOCTb BJIAQJICHUS UCTIA, a TaKXKe 3aKOHHBIM CIOCOO TIpH-
oOpeTeHus BiaJeHUs (HE MPHUBEIMINN K MPHUOOPETEHUIO MpaBa coOCT-
BEHHOCTH TOJBKO B CHJIy HEKOTOPOTO OOCTOSATENbCTBA, HAIpUMED,
MOTOMY, YTO OTYY’KJIaTellb BEIId caM HE MMeJl Ha Hee MpaBa CoOCT-
BEHHOCTH). Jl0OpoCOBeCTHBINM Biajesel] Modydaj 3aluTy Mo actio
Publiciana TOIBKO TPOTHUB HEJOOPOCOBECTHBHIX BJIAJICNIBIIEB, HO HE
MPOTUB COOCTBEHHHUKA MJIM TAKOTO K€, KaK U UCTEIl, T00POCOBECTHOTO
BIIAJIENBIIA.
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9.2 IIpaBo coGCTBEHHOCTH

9.2.1 IlousiTHe U coaepkaHUe MPaBa COOCTBEHHOCTH

PumisHe monroe BpeMsi HE HMMENIH pPa3pabOTaHHOTO TOHSATHS
coocTtBeHHOCTH. Korzia Bo3HHKala HEOOXOIUMOCTh BhIPA3UTh MPUHA/I-
JCKHOCTh KOMY-HHOYb HEKOM BEIH, YIOTPEOSINCh COOTBETCTBEH-
HBIC MpUJIaraTeIbHbIC «TOCYIApPCTBEHHAN», «OOIIECTBEHHAS» U T.II.

VYcenemHas MOMBITKA ONPEACICHUS TOHATHS COOCTBEHHOCTH
MIPOM30IIIA B MEPHO]I KJIACCHYECKOTO ITpaBa, OCHOBHOM MBICIBIO KO-
TOPOro OBLIO TO, YTO COOCTBEHHOCTh MPEACTABIISIET MOJHYIO BJIACTh
HaJl BEIaMH.

[IpaBO COOCTBEHHOCTH MPUHITUIIHAIBPHO HE OTPaHUYUBACTCS.
Takoe aGCoNIOTHOE TIO CBOEH 3aIuTe MpaBO — €CTh MPABO COOCTBEH-
HUKa pPacHopshKaThCs MpHHAJICKAIEd €My BEIIbI0 II0 CBOEMY YC-
MOTPEHUIO BIUIOTH A0 YHHUTOXXeHHSA. COOCTBEHHOCTh paccMaTpHuBa-
Jach Kak HamOoJiee TOJIHOE TIpaBo Jinila Ha Bemlb. OTaeabHbIN cOOCT-
BCHHHUK BCEBJIACTEH.

PuMmckue rOpUCTBI HE OCTaBWJIM TOYHOI'O OIPEICIICHUS IpaBa
COOCTBEHHOCTH, HO YIOMHHAJIM 00 OCHOBHBIX NMPABOMOYHUAX COOCT-
BeHHHKAa. COOCTBEHHUKY MPHUHAIICKAIO IIPAaBO MOJIH30BaHUS BEIIbIO,
IIPaBO M3BJICUCHUS JI0XOJI0B U IIOJOB U3 BEIIH, IIPABO PACTIOPSIKCHUS
BEIIIbIO, TIPABO BJIAJCHUS BEIIbIO, MPABO MCTPeOOBATh BEIb W3 PYK
KaXJ10T0 €€ (pakTUIecKoro o0JiaaTess.

[lepeueHp OTIEIBHBIX MPABOMOYNN COOCTBEHHUKA HE SIBIISCTCS
U HE MOXKET OBITh MCUEPITBIBAOIIUM. [IpUHIIMTIHATIBHBIN B3I PUM-
CKHX IOPHCTOB Ha IIPAaBO YaCTHON COOCTBEHHOCTH 3aKIIFOYACTCS B TOM,
YTO COOCTBEHHHUK MMEET IIPaBo JeiaTh CO CBOEH BEIbIO BCE, UTO EMY
npsaMo He 3amnpenieHo. OTcroaa ClaeayeT, 9To MPU BCeH MMPOTE MpaBa
COOCTBEHHOCTH OHO HE SBJSCTCS BCe-Taku HeorpaHndeHHBIM. C
JTPEBHEHUIINX BpEeMEH ObUI YCTAaHOBJIEH PsJi 3aKOHHBIX OTPaHUYCHUM
nmpaBa COOCTBEHHOCTH TJIaBHBIM 00pa3oM Ha HEJBMKMMOCTh. Hampu-
Mep, ente 1o 3akoHam XII Tabnuiy cOOCTBEHHUK 3eMJIM ObLT 00s13aH
JTOMyCKaTh Ha CBOIO 3€MJIIO cocefia sl coOupanus (uepes JIeHb) II0-
JIOB, VIIABIIMX C COCEJICKOT0 Y4YacTKa, KAXKIbIA U3 COCEAECU HOJIKEH
OBLI TEepIeTh MPOHMKHOBEHNE HAa CBOIO 3€MJII0 BCSKOTO POJa BO3JICH-
CTBHS (JIbIMa, Mapa, KOMOTH U T.I.) C COCEIHETO y4acTKa, €CJIU TaKue
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BO3/ICHCTBUS BBI3BIBAINCH HOPMAJIBHBIM HCIIOIB30BAHUEM COCETHETO
yyacTka. Takum 00pa3oM, ObUIO BRIPAOOTAHO MPABUIIO, COTIIACHO KO-
TOPOr0 HU OJWH COOCTBEHHUK HE JIOJDKEH MCIOJIb30BaTh CBOE IMPABO
COOCTBEHHOCTH BO Bpei Apyromy. CUuTanoCch, YTO JOJITOM Ka)AO0ro
COOCTBEHHUKA SIBJISICTCS TMOJIh30BAHUE CBOMM IIPABOM B JOIMYIIEHHBIX
paMKax ¥ CTPEMJICHHHM H30eXaTh HAHECEHHUsS HaMEpPEHHOro yiiepoOa
npyromy. CoOCTBEHHUKH, KOTOpPbIE HE MPUACPKUBAIKUCH ITOTO IMpa-
BUJIA, MOTJIM OBITh MPUHYXICHBI, AK€ €CIU OCYIIECTBISIN CBOE
paBo, BOBMECTUTh HAHECCHHBIN yIIIEpO.

9.2.2 IlpuodpeTeHue U yrpara npaBa 4YacTHOM
COOCTBEHHOCTH

®dakThl, ¢ HACTYIUICHHEM KOTOPBIX JMII0 MPHOOPETaET IPaBO
COOCTBEHHOCTH, Ha3bIBAIOT cnocobamu npuobpemeHus MpaBa coOCT-
BEHHOCTH, a T€ IOpUANYECKUE (aKThl, KOTOPHIE CIyKaT OCHOBAHHUEM
JUIs. IpUOOpETEeHHs TpaBa COOCTBEHHOCTH, HA3bIBAIOTCSI MUMYIOM
npuoopemeHus.

Crnioco0bl mpuoOpeTeHus MpaBa COOCTBEHHOCTHU JICNIATCS Ha Mep-
BOHAYAJIbHBIE W IIPOU3BOAHBIC. [lepsonauanbHbivM SIBISIETCS TaKOMU
CIoco0, Mpu KOTOPOM MpaBO MpUOOpETaTesisi yCTaHABIMBACTCS HE3a-
BUCHMO OT IIPEABIAYIIETO MpaBa Ha JaHHYIO Bellb. K 3Toi kareropuu
OTHOCSTCS MPEXKJE BCETO TaKHWE CIIOCOOBI MMPHOOPETECHHMS, C ITOMOIIBHIO
KOTOPBIX MPUOOpETaeTCs Belllb, HUKOMY HE MpHHAJJIexKamas (3axpaT
OECXO03HBIX BEIEH, MPOMU3BOJCTBO HOBOM BEIW U T.II.), a 3aT€M U Ta-
KHe, KOrja y mpuoOperaeMol BEIIM €CTh COOCTBEHHHMK, HO MPaBO
npuoOpeTraTesnsi BO3HUKAET COBEPIIEHHO HE3aBUCHUMO OT ITOrO IIpe-
JBIIYIIETO TpaBa (HampuMep, MPpUoOpPETEHNE MO TaBHOCTU BJIAJICHUSA).

IIpu mpou3BoHOM criocoOe MpUOOpeTeHHs MPaBO MPUOOpeETa-
TEeJISi OCHOBBIBAETCS Ha MpaBe MPEIIIESCTBYIONIETO COOCTBEHHUKA, BbI-
BOJIUTCS U3 €TO IpaBa.

[IpakTryeckoe 3HAYEHUE PA3IUYUS CHOCOOOB MPHOOPETEHUS
COOCTBEHHOCTH BBITEKAET U3 TOTO, YTO, TOCKOJIBKY MPHU MPOU3BOTHOM
crioco0e mpaBo TepeaeTcss OJHUM COOCTBEHHUKOM JPYTrOMY, IOIY-
JaeT NMPHMEHEHHE MPaBWIO: «HUKTO HE MOXET IepeaaTh IPyromy
OoJbIIIe TIpaB, YeM uMels camy». [Ipu nmepBoHavYaIbHOM MPUOOPETCHUU
npaBa COOCTBEHHOCTH HET «IIpaBoIlepeaaTes», OrpPaHUYCHHOCTh
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MPaBOMOYMII KOTOPOTO MOTJIa Obl OTPa3UThCSl HA COJIEPKAHUU TpaBa
npuoopeTaTesi.

lIpoussoonoe npuobpemenue

Baxueiimmm u Hanbojee pacnpoCTpaHEHHbIM CIIOCOOOM MpH-
oOpeTeHus TpaBa COOCTBEHHOCTHM Oblia mepenaya Bemniu (traditio).
[lepexon mpaBa cOOCTBEHHOCTH MOCPEICTBOM TPAIULIMU UMET MECTO
TOJIbKO TOTJIa, KOTJIa BEIlb TepeaBaiach U MPUHUMAIaCh C HaMepe-
HUEM TepeaTh/OJIydYuTh €€ B COOCTBEHHOCTh. TakuM oOpaszoM, mpa-
ouyus — nepeoaia OOHUM JTUYOM OPY2OMYy PaKmuiecko2o 1a0eHuUs
8ewblo ¢ Yerwvlo nepeodayu npasa coOCMEEHHOCMU HA SMY 6elyb.

Tpamunus kak cmocod mpuoOpeTeHusi mpaBa COOCTBEHHOCTU
npeanoJaraia ClIeIyolne 3JIeMEHTHIL:

a) Mepexo/]1 BJaJICHUS BEIbIO K MIPUOOPETATEIO 110 BOJIE OTUYXK-
TaTes;

0) JeruTUMAIMIO Ha Tepeqavy, T.e. IpaBO MEPEAaroliero Bellb
Ha €€ OTUYXKJICHHE, TaKO€ MPaBO OOBIYHO IPUHAICKUT COOCTBEHHU-
KY, HO MOXET OBITh YIIOJHOMOYEH Ha OTUYKJEHUE U HE COOCTBEHHUK,
HaIpuMep, 3aJI0TOBBIA KPEAUTOP U T.11.;

B) COTJIAIIGHUE CTOPOH O TOM, YTO BJIQJICHUE BEIIbIO MTepeacTCs
JUTsl IEpEHECEH U MpaBa COOCTBEHHOCTH Ha MEPEIaBaEMYIO BEIIlb;

') HE JOJDKHO OBITh 3alpeIeHUs IS Tepelatolero Bellb OTuy-
XKIaTh ee (HarpuMep, Takoe 3amperieHue ObII0 YCTaHOBJICHO IS MY-
’a B OTHOUIEHUHU OTYYKJICHHS 3€MEJIbHOTO y4acTKa, MOJTYYEHHOTO0 UM
B [IPUJAHOE 32 HKEHOM).

llepsonauanvroe npuobopemerue

3axeam becxo3siicmeennol eewju. B puMCKOM MpaBe CyIIeCTBO-
BAJIO MPABUJIO, YTO BEIllb, HE U3bATAsI U3 000POTa, HO U HE UMEIOIIas
COOCTBEHHHUKA, MOCTYMHaeT B COOCTBEHHOCTh TOTO, KTO TMEPBBIM e 3a-
XBaTUT C HAMEPEHUEM MPUCBOUTH cede. [lyTeM Takoro 3axBara MOX-
HO OBLIO MPUOOPECTH IMPABO COOCTBEHHOCTH Ha BEIIH, KOTOPHIE BO-
oO111e e1ie He UMeNd COOCTBEHHUKA (IUKHUE KUBOTHBIC, PHIOBI B PEKE
U T.1.), @ TAKKE HA BEIH, OPOILIEHHbIE COOCTBEHHUKOM (T.€. BEIH, OT
KOTOPBIX COOCTBEHHUK OTKa3aJcCs).

bporieHHbIe BEIM HE ClEAyeT MyTaTh C TOTEPSHHBIMH HIIH
CIpsITAHHBIMHU BellaMHu. B Takom ciiydae BONpPOC, KaKOW MMEHHO SIB-
JSeTCS BeIlb, PEIIaeTCs COTJIACHO BCEH 0OCTAaHOBKE KOHKPETHOTO
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ciyvasi. Ecny nUio HAXOAUT BETOIIb WIM KaKue-HUOYyAb TPSNKH, OH
BIIPABE CUUTATh HANJECHHBIC BEIIM BHIOPOIICHHBIMH, €CJIM K€ OHO 3a-
METHUT KaKyl-TO 0oJiee WK MEHee IIEHHYIO Belllb, HET OCHOBAHHUS T10-
jarath, 4TO Belllb BBIOpOILIEHA, ckopee yTepsiHa. [IpucBoeHue more-
PSHHOM BEIIM MPUPABHUBAIOCH K Kpaxke. Hamrenmumii Bempb 00s13aH
OB MPEANPUHITH MEPHI K OTHICKaHUIO COOCTBEHHUKA. Bece pacxopl,
CBA3aHHBIE C XPAaHEHUEM U OTHICKAHMEM COOCTBEHHHKAa HAMJIEHHOM
BEIIM, HAIIEIIUNA MOT MEPEIOKUTh Ha COOCTBEHHHMKA, HO CHEIHUAIb-
HOT'O MPAaBa HA YCTAHOBJIEHHOE BO3HATPAXKICHUE B PUMCKOM IIPABE HE
CyLIECTBOBAJIO.

CrpsiTaHHbBIE Bl BOOOIIE MPOJOJKAIM HAXOJIUTHCS B COOCT-
BEHHOCTH TOTO JIMIA, KOTOPOMY MpHUHAJJIEKamu 10 3toro. Ho ecnm
BEIIIM CHOPSITaHbl TaK JIABHO, YTO YCTAHOBUTH U OTBHICKATh UX COOCT-
BCHHHKA HEBO3MO>HO, OHHM IPU3HABAINCH KIaJI0M. B ApeBHEpUM-
CKOM MpPaBE€ KJIAJ MPU3HABAIICS COCTABHOM YACTHIO BELIU, B KOTOPOU
OHM CHpSATaHbI, a MOTOMY MPUHAJICKAIU €¢ COOCTBeHHUKY. HaunHas
co II Beka H.3., 111 OOLIPEHUS OTHICKAHUSA KJIaJ0B ObLIO yCTaHOBJIE-
HO IIPaBUJIO, COIVIACHO KOTOPOMY KJIaJ CTajl NMPU3HABATHCA MPUHAJ-
JIeKAITMM B MOJIOBUHE COOCTBEHHUKY 3€MJIM, B KOTOPOH KJIaJ OTKPHIT,
Y B IPYTOU MOJIOBUHE — JIUILY, OTKPBIBIIEMY KJIaJ.

Ilpuobpemenue npasa cobcmeeHHOCMU NO OABHOCU 811AOEHUS

[IpoBiniazieB BelIbiO B TEUEHUE YCTAHOBICHHOT'O CPOKA, BIIAJIEIell
npeBpamiaeTcss B coOctBeHHUKa. Ero mpaBo He BBIBOJUTCS U3 IMpaBa
NIPEKHET0 COOCTBEHHUKA, a BO3HUKIIO 3aHOBO, IMOATOMY IpPHOOpETa-
TelbHasl TaBHOCTh OTHOCUTCS K MEPBOHAYAIbHBIM CIocO0aM Mmpuoo-
peTeHusi COOCTBEHHOCTH. TakuM oOpa3om, MpuUOOpeTaTebHYIO J1aB-
HOCTh MOYHO ONPEAENIUTh KaK Takol crnoco0 mpuoOpeTeHus: mpasa
COOCTBEHHOCTH, KOTOPBIM CBOAMTCS K TMPU3HAHUIO COOCTBEHHHUKOM
auna, pakTUYecKu MPOBIAJAEBIIEIO BEIbIO B TEYCHUE YCTAHOBJICHHO-
r'0 3aKOHOM CPOKa U TIPU HAJTUYHMH OTPEICIICHHBIX YCIOBHIA.

YcnoBus npuobpereHus MpaBa COOCTBEHHOCTH IO JaBHOCTU
OTPEIETSITUCH CIAEAYIOIUM 00pa3oMm:

a) He0OXOJUMO BJIAJICHHUE BEIIbIO;

0) BIIaJIcHUE JTOJKHO OBITH JOOPOCOBECTHBIM;

B) BJaJCHUE JOKHO HMMETh 3aKOHHBIE OCHOBAHHUS, KOTOPHIC
MOIJIM OBl CaMM 110 ce0€ MPUBECTH K MPUOOPETEHUIO ITpaBa COOCTBEH-
HOCTH, €CJIM OBl HE MIOMEIIAJIO A’TOMY KaKoe-HUOY/Ib BHEIIIHEE MPETIsT-
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CTBHE, HalpuMep, BIaJCHUE NMEET B KaUeCTBE 3aKOHHOT'O OCHOBAHUS
KYIUTIO-TIPOJIAXKY M MOCHEAYIONIYIO Iepeaady B, HE CJeJaBIIue
MOKYIaTeNsl COOCTBEHHUKOM ITIOTOMY, YTO IPOJABEI] CaM HE HMEIN
mpaBa COOCTBEHHOCTH Ha BEIllb;

I') BIaJCHUE TOHKHO MPOJIOKATHCS B OTHOIICHUH JBMIKUMBIX
Bellel 3 rojia, B OTHOIICHUHU HeABMXKUMOCTH — OT 10 1o 20 ner;

B) HeoOXoauMa OblIa CIIOCOOHOCTH BEIIU K MPUOOPETEHUIO IO
JAaBHOCTH. TakoM CIIOCOOHOCTBIO HE 00JIafgajii BEIW, HU3BITHIC W3
o0opoTa, KpaJieHbIe M HEKOTOPBIC APYTHE.

Cneyuchuxayus (nepepabomka eeujetl)

OTUM TEPMHUHOM O0O3HAYAIOT U3TOTOBJIEHUE U3 JAHHOTO Marte-
puanga HOBOW Belu (mepepaboTka OJHOM Bemu B Apyryto). Ecnu u
MaTtepuai, U TpyJA NPUHAMIEKAT OJHOMY JIHILY, BOIIPOC O MpaBe coO-
CTBEHHOCTU pelIajcs MPOCTO: HOBasl BElb MPUHAICKAIA TOMY Ke
muny. Ho ecnu Tpya no nepepaboTKe MPUIIOKEH K Uy>KOMY MaTepua-
Jqy, TO KJIACCUYECKHUE FOPUCTHI pPEIIAId BOMPOC MO-Pa3HOMY: OIHU
MPU3HABAIM COOCTBEHHUKOM HOBOM BeIllM COOCTBEHHHKAa Marepuala,
JIPYTHe CUUTAIIN, YTO BEIIb JIOJDKHA MIPUHAIIC)KATh TOMY, KTO €€ Clie-
Jan, ¢ o0053aTeNbCTBOM OIUIATUTh COOCTBEHHUKY MaTepuaia €ero
CTOUMOCTb.

B 3akononatensctBe FOcTMHMaHa NaHHBIM BOMPOC OBLI PEIIECH
CJIEIYIOIIHMM 00pa3oM: €CIM, HECMOTPS Ha MepepadOoTKy, BEIIb MOXKHO
BO3BPATUTh OISITH B NMEPBOHAYAIBHBIN BUJ (Hampumep, U3rOTOBJICH-
HYI0 W3 MeTaJlJla Ba3y IEpeIIaBUTh B CIMTOK METajlia), Bellb IPH-
HAJUIC)KUT COOCTBEHHUKY MaTepHalia; €ClIM K€ 3TO HEBO3MOKHO (Ha-
puUMeEp, B CIydae U3rOTOBIEHUS MeOENr U3 JOCOK), BEIllb MOCTYHaeT
B COOCTBEHHOCTH TOTO, KTO MPOU3BEN CIEeNU(PHUKAIINIO0, HO TIPH YCIIO-
BUM €r0 JI0OPOCOBECTHOCTH U C 00SI3aTE€IbCTBOM BO3HArpajuTh COO-
CTBEHHMKA MaTepuraja B pa3Mepe MOJy4eHHOTO 00OTallleHHUs.

Coeounenue u cmewenue seuwjeu

Ecnu xakas-HHOYIb BeIllb MPUCOCANHSIACH K IPYTrOM BEIU Tak,
YTO MpeBpaliaiach B €€ COCTaBHYIO 4acTh, OHA B CUJTy YTpaThl CaMmo-
CTOSITEITbHOTO CYIIIECTBOBAHUS ITOCTYyIajla B COOCTBEHHOCTh TOTO, KO-
My MpHUHAJIeKana dTa Apyras Bellb. B 3ToM ciydae mpaBo Ha MpH-
COCIMHUBIIYIOCS BElb MPUHAMICKAIO COOCTBEHHHUKY OCHOBHOM Be-
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IITM 3aHOBO, M MMOATOMY IPHOOpETeHHE MpaBa COOCTBEHHOCTH MpPHU3HA-
BaJIOCh TIEPBOHAYATIBHBIM.

CwmerieHre Beliei mMpeacTaBisIeT co00H Takoe WX COCIMHEHHE,
KOT/la HeJb3sl yKa3aTh, Kakas W3 BeIle MOrioTuiaa Ipyryo (Hampu-
Mep, CIUIaB M3 JBYX METaUIMYECKUX MpeaMeToB). B atoMm ciydae
CMEIIIEHNEe MPUBOJUT K YCTAHOBJIICHUIO MpaBa oOIel cOOCTBEHHOCTH
JU1, UMEBIIMX MPaBO COOCTBEHHOCTH Ha BEIllM, MOJBEPTLINECS CMe-
meHuto. Eciii cMenanbl OMHOPOAHBIC CHIMyUYre Tella (Hampumep, 3ep-
HO OJTHOTO COPTa), TO 3a Ka)IbIM COOCTBEHHUKOM IPU3HACTCS WHIU-
BUJIyaJIbHOE TIPABO HA TO KOJHUYECTBO, KOTOPOE MPUHAICKAIO eMy
70 CMEIIICHUS.

Ympama npasa coocmeennocmu

IIpaBo COOCTBEHHOCTH yTpauMBaETCH:

1) ecu Bens morubaet gusznyuecku (ciioMana, pa3OuTa, COXoKe-
Ha U T.IL.);

2) ecid COOCTBEHHUK OTKa3aJiCsl OT CBOEro IpaBa (B HE3aBUCH-
MOCTH OT Tepelayu ATOW BEIIU APYTUM JIUIaM);

3) ecnu COOCTBEHHUK JIMILIAETCS TMpaBa MOMUMO CBOEH BOJHU
(koH(UCKaIMs, TpUOOpPETeHHE Ha ATy BeEllb IpaBa COOCTBEHHOCTH
JPYTOTO JIUIA B CUJTY IaBHOCTH BJIaJCHUS).

9.2.3 IIpaBo 0011€eii COOCTBEHHOCTH

B HEKOTOPBIX ciaydasx OJHA BEIb MPUHAUICKHUT HE OJHOMY, a
HECKOJIbKMM COOCTBEHHHMKaM c00011a. Takoe OTHOIIEHHE PUMCKHUE
IOPUCTHI Ha3bIBAJIM OOIIHOCTH (communio). B coBpeMeHHOM TIpa-
JAHCKOM TIpaBe B TAaKOM CJIydae TOBOPST O IpaBe 0O0Iel COOCTBEHHO-
ctu. Kaxxnpiii u3 cocOOCTBEHHUKOB UMEET J0JIEBOE MPAaBO COOCTBEH-
HOCTH Ha BCIO BEIIb B IIEJIOM, €My MPUHAJJICKUT HE OIS BEIIH, a J0-
JIs1 TIpaBa Ha BEIllb.

OO6n1ass COOCTBEHHOCTh OCYILECTBISIJIACh BCEMU YYaCTHUKaAMU
COBMECTHO. [0y y4acTusi KaKJI0TO U3 HUX MOTJIU OBITh WJIM PaBHBIC,
WM HepaBHbIE (IIPU COMHEHHUM MPEIojarajioch paBeHCTBO JOJICH).
Besikoro posia m3MeHeHus1 BElM WM TIpaBa Ha HEE MOTJIM MPOU3BO-
TUTHCS TOJBKO ¢ oO0miero coriacus. Kaxaplii U3 y4aCTHUKOB OOIIEH
COOCTBEHHOCTH HMMeEJI IpaBO B JIt000€ BpeMs moTpeboBaTh paszjelia
oO11elt COOCTBEHHOCTH, JUIsl 3TOTO €My JaBajioCh MPaBO HA UCK O pas-
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nese oOIIero MMyIIecTBa, KOTOPBIM CITYKUJ CIOCOOOM yCTaHOBJIEHUS
HOBOT'O IIpaBa COOCTBEHHOCTH. B 3TOM cityyae Ccya WM yCTaHaBINBAI
JUISL KaXKJ0ro COOCTBEHHHKA MPaBO HA KOHKPETHYIO YacTh (Hampumep,
3€MEJIbHOTO YYacTKa), UJi, IPU HEBO3MOKHOCTHU pa3jieia BEIlIH, Ipe-
JOCTaBJIJI MPaBO COOCTBEHHOCTH Ha 3Ty BEIlb OJAHOMY M3 OOIIMX
COOCTBEHHUKOB, BO3JI0’KMB HAa HETO O0S3aHHOCTD BBIILJIATUTH APYTOMY
COOTBETCTBYIOILYIO JEHEKHYIO CYMMY M T.JI. OTO BHOBb yCTaHOBJIEH-
HOE ITPaBO ONMPAJIOCH HAa CYLIECTBYIOIIEE MTPABO OOIIEH COOCTBEHHO-
CTH, BBIBOJHWJIOCH M3 HErO, a MOTOMY B JIaHHOM CJIy4ae HMMEJ MECTO
POU3BOIHBIN CIOCOO MPUOOPETEHUS TTpaBa COOCTBEHHOCTH.

9.2.4 3amuTa npaBa cOOCTBEHHOCTH

OCHOBHO€ CpE€JICTBO 3alllUThlI MpaBa COOCTBEHHOCTU — BHHIH-
KalMOHHBIM UCK (rei vindicatio). DTOT UCK MPEAOCTaBISIICS COOCT-
BEHHHKY JUIsI UCTPEOOBaHUS BEIM, BIaJCHUE KOTOPOM MM yTpPadeHO.
BuHIMKaIIMOHHBIN HCK — 3TO MCK a0COIIOTHBIM, T.€. IPEIBIBISICMBbIN
MIPOTHUB JIFOOOT0 HAPYIITUTEIS MMpaBa.

CtopoHaMH B BUHJIMKAIIMOHHOM IIPOIIECCE SBIUINCH: B KAUECTBE
HCTIIa — COOCTBEHHHUK, HE MMCIONIUN (PaKTUUSCKOTO BIAJACHUS Be-
b0, B KAU€CTBE OTBETUMKA — (paKTHUECKUIN 00JIaaTeNb Belld, Kak
nepKaTelb, TaK U €€ Biajenel (JI00pOCOBECTHBIM WM HET00pOCOoBe-
CTHBIN).

B HEKOTOPBIX Cydasx OTBETYMKOM I10 BUHJMKAIIMH MOTJIO OKa-
3aThCA JIUI0, BOOOIEe HE 00Jaaroliee Bellblo, HAaIpuMep, €CIU JIUIIO0
BBHUY MPEJCTOSAIICTO BUHINKAIIMOHHOTO MPOIECCa YMBIIIJICHHO COBI-
JI0 ¢ PYK HaXOJUBIIYIOCA Y HEro BEIlb, IPOTUB HErO MMOJIaBajICs BUH-
TUKAITMOHHBIA MCK, KaK OYJITO OHO BJIaJIeeT ITOM BEIIbIO.

[IpenmeToM MCKa SBIISUIACH BEIlh CO BCEMH IUIOJIaMH U IIpHpa-
IIUBAHUSIMU.

OTBETCTBEHHOCTh BJIQJICNIBIIEB, TOOPOCOBECTHOTO U HEIOOPOCO-
BECTHOI'0, ObljJa HeoJauMHaKoBa. J0OOpOCOBECTHBIM BIIajeiel] OTBEYall
3a COCTOSIHHE BEIIM CO BPEMEHHM IpeAbsIBICHUS UcKa. Eciu Belp cro-
coOHa TMPUHOCUTH IUIOMBI, TO NP HOPMAJIBLHOM XO3SHCTBEHHOM €€
WCIIOJIb30BAaHUHU M C €€ COXPaHCHHWEM JI0OPOCOBECTHBIM BIIajieliel] HE
BO3MeIad COOCTBEHHUKY CTOUMOCTH MOTPEOJEHHBIX WIIM OTUYKJICH-
HBIX TUIOJIOB 3a BPEMs JI0 MPEIbIBICHUS BUHIUKAITMOHHOTO Bcka. OH
BO3BpaIiaj JUIITb HATAYHBIC TTObI.
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W3nepKku, TOHECEHHbIE JOOPOCOBECTHBIM BIAJEIBIEM Ha
BEIllb, BOBMENIATUCH €My COOCTBEHHUKOM, €CJIU 3TU U3JCPKKHU OBLIH
HEOOXOIUMBI JIJIsl COXpaHEHUsl BEUIW WU, M0 KpalHeWl mepe, yBelu-
YUBAJIU XO3SUCTBEHHYIO TOJIHOCTh BEIIM (T.€. U3JIEPKKHU, XOTS U HE
0€3yCIIOBHO HEOOXOJMMBIE, HO MOJIe3HbIE). B OTHOIIEHMM 3artpar,
MIPOU3BEICHHBIX TOOPOCOBECTHBIM BJIAACIBIIEM ISl YAOBOJIbCTBHUS
WM COCTABJISIONINUX MPEAMET POCKOIIH, TOOPOCOBECTHOMY BIAJIEIbILY
MPEAOCTARISUIOCH MPABO TMPU BO3BPAICHUH BEIIU OTACIHTH CBOU
BJIO’KCHUS B BEIllb, €CJIM 3TO BO3MOKHO 0€3 Bpe/ia /il BEIIH.

HenoOGpocoBecTHbIN Biagenel] OTBEUYad 3a MPOUCHICAIIYIO €IIle
710 MPEIBABICHUS MCKa THOENb BEIIH, €CJIU C €r0 CTOPOHBI OblIa J0-
nylieHa XoTs Obl Jierkasgs HeOpeXHOCTh; 3a THUOEIb BEIIM IOCIe
IPEAbSIBICHUS HCKa OH OTBEYaJ HE3aBUCUMO OT CBOCH BHHBI; HEI00-
POCOBECTHBIM BIajenen; o0sd3aH ObLI BO3MECTUTh COOCTBEHHUKY
CTOMMOCTH TUIOJIOB OT BEIH, HE TOJIHKO (DAKTUYECKH UM TOTYUYEHHBIX,
HO M T€X, KOTOPbIC OH MOT ObI TIOJYYUTh TP HaJIeKaIIeH 3a00TIu-
BOCTH, a 32 BpeMs T0CJI€ TIPEAbSIBICHUS UCKa — JIa)Ke TaKUX TUIOJIOB,
KOTOPBIX OH CaM M HE MOT TOJIYYUTh, HO JIJIi COOCTBEHHUKA TOJTyYe-
HUE TaKOBBIX ObLIO ObI BO3MOKHO. IloHECeHHBIE Ha BEIlb PACXOJIbI
HeZI0OPOCOBECTHOMY BJIAJCNBILy HE BO3MEIIAIUCH, 32 MCKIIOUCHUEM
HEOOXOIUMBIX [IJIi COXPAHHOCTH Bellld. Bopy BooOIe HE Bo3Mella-
JIUCh HUKAKHUE PacXO/Ibl.

BuHAMKAaLIMOHHBIA MCK MPEAIojaral J0Ka3aTeabCTBO HCTLOM
CBOEro IMpaBa COOCTBEHHOCTH (@ TakXke Toro (akra, YTO OTBETUHUK K
Hayay MpOoIecca BIJIAJICCT BEIIbI0O WM SIBISETCS €€ (haKTHICCKUM
nepkaresnem). OTBETYHMK MOT 3ajJiep)KaTh BbIJady BeIH, MTOKa MCTEIl-
COOCTBEHHUK HE BO3MECTUT €My MPUUYUTAIOIIMECS CYMMBI U3JIEPHKEK,
MOHECEHHBIX Ha BEIlb. BBUIY TOTO, UTO TaKoe MOKa3aTEILCTBO OBLIO
HEPEAKO 3aTPYIHUTEIHLHO, COOCTBEHHUKHU MpUOEraiy WHOTIa BMECTO
BUHJIUKAIIMOHHOTO MCKAa K MCKY JUIsl 3alIUThl JOOPOCOBECTHOIO Ba-
nenba (actio in rem Publiciana), nmpu koTopom TpeOOBAJIOCH JHUIIbL
J10Ka3aTeIbCTBO J0OPOCOBECTHOTO BJIAJICHHUS.

CoOCTBEHHMK BEIlM MOT HYXKJAaThCsl B 3alllUT€ U TOT/A, KOrJa
BEIIlb OCTACTCS B €ro ()aKTUIECKOM BJIaJCHUH, HO KTO-THMO0 HE3aKOH-
HBIM 00pa30M CTECHSAET OCYIIECTBJIEHUE UM CBOEro mpasa. Jljist Toro
YTOOBI JOOUTHCS MPEKPAIICHHUS ATUX HE3aKOHHBIX JCHCTBUM, COOCT-
BEHHUK MOI TIPEAbSIBUTh HEraTopHbIM HCK (actio negatoria —
OyKBaJbHO — HCK, OTPHUIAIOIINM MPaBO OTBETYMKA HA COBEPIICHHE
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TaKux JIeUcTBUM). HeraTopHbIit MCK TakXke SBISIETCS UCKOM a0COJIOT-
HBIM, T.€. IPEIBABISIEMBIM MPOTUB JIF0OOTO HAPYIITUTENS TIPaBa.

9.3 IIpaBa Ha yy>kue BemH
9.3.1 IlousiTve ¥ BUABI IPAB HA YYyKHE BeLIU

[IpaBo coOctBeHHOCTH B PuMe He OBLIO €IWHCTBEHHBIM a0Co-
JIOTHBIM BEIIHBIM IMPABOM, T.€. IIPaBOM, UMEIOIIMM CBOUM IIpeaMe-
TOM HETOCPEJCTBEHHO BEIlb M 3aIMIIAEMbIM MPOTUB JIOOOT0 Hapy-
IITUTETIS.

Kpome npaBa cOOCTBEHHOCTH K BEIIIHBIM U a0COJIIOTHBIM ITpaBaM
OTHOCWJIMCh TaKXe IpaBa Ha dyue Bemu (iura in re aliena). Camoii
BOKHOM KaTeropuel mpaBa Ha YyXKyIO BEIlb SBJISIIUCH CepeUnyniHble
npaea (WY CEPBUTYTHI), COCTOSIBIIIME B MIPaBe OJIHOTO JUIA MOJIb30-
BaThCs (B KAKOM-HUOY/Ib OMPEACIICHHOM OTHOIICHUU WM B HECKOJIb-
KMX OTHOIICHMSX) BEIIbI0, MpUHAJJIeKalen apyromy auiy. K mnpa-
BaM Ha Yy>XHME BEIIM OTHOCWINCH TaKke IMpumesuc n cyneppuuuu
(mpaBa BEIIHOT'O HACJEIACTBEHHOTO MOJIb30BAHMS UY>KOU 3eMJICH WM
CTPOCHUEM Ha YY>KOU 3eMJIe), a TAKXKE 3a/102080€ Npaeso, KOTOPoe yc-
TaHABJIMBAJIOCh B OOECIEUYEHME IUIaTeXka 110 KaKOMY-HHOyAb 00s3a-
TEJILCTBY, 00ECIIEYEHHOMY 3aJIOTOBBIM MPAaBOM, OOpPaTUTh B3bICKAaHUE
Ha 3aJI0’KEHHYIO BEIIIb.

9.3.2 CepBuryThl. [IoHsiTHE U BUABI

HeoOxoamMocTh 3TOM KaTeropuu mpas ObLla OYEBHJHA BBUY
CYIIECTBOBAHHUS IIpaBa YaCTHOM COOCTBEHHOCTH Ha 3eMiito. Hepeaku
CJIy4yau, KOrJ1a ONPEICIICHHBIN 3€MEJIbHBIA YYACTOK HE UMEET BCEX TEX
CBOMCTB M KA4€CTB, KaKue HEOOXOJWMBbI JJisi HOPMAJILHOTO €ro HC-
MOJIb30BaHUsI, HAIPUMEP, HET BOJBI WJIM HET macTouina u T.1. J{is To-
ro, 4ToObl TOJH30BAHUE JTAHHBIM 3E€MEJIbHBIM YYaCTKOM OBbLIO BO3-
MOXHO U XO3SIUCTBEHHO I1€J1€CO00pa3HO, BOZHUKAET MOTPEOHOCTH B
MOJIb30BaHUM (B COOTBETCTBYIOIIEM OTHOIIIEHHUU) COCEIHEH 3eMIICH.
Takoro poga BOMPOCHI ObLIM JIETKO pa3peliuMbl B TO BpeMs, KOTra
3eMJIs HaXOJIWJIaCh B OOIIECTBEHHOM COOCTBEHHOCTH (ILIEMEHH, PO,
oOmuHbl). HO ¢ BOBHUKHOBEHHEM MpaBa 4aCTHOM 3eMEIbHON COOCT-
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BEHHOCTU COOCTBEHHHMK 3€MEJBLHOIO y4acTKa He 00s3aH ObLI MOMO-
raThb COCely, HE UMEIOIIEMY Ha CBOEU 3eMJie BOJbI, MAaCTOUIA U T.II.
Bo3Hukia moTpeOHOCTh B 3aKPEIUICHUH 3a COOCTBEHHUKOM OJHOTO
3€MEJIbHOTO y4acTKa IpaBa MOJIb30BAHMS B HW3BECTHOM OTHOILICHHUU
qy>KOU 3eMJieil, OOBIYHO 3eMJICH cocea.

[TogoOHOrO poaa MOTPeOHOCTH B PUMCKOM IIPaBE pa3peliainuch
IBYMS MyTsIMU. MOXHO OBLIO JOTOBOPUTHCS C COCEOM O TOM, YTOOBI
OH IIPUHSJI Ha Ce0sl OMpPEEICHHOE 0053aTENbCTBO B MOJb3Yy JAaHHOTO
COOCTBEHHHKA 3€MJIM, HallpuMep, 4TOObl OH 00s3ajcCs JaBaTh COOCT-
BEHHUKY JJAHHOTO Y4YacTKa BBIXOJ M BBE3]l YEPE3 CBOIO 3€MIIIO0 Ha 00-
IIECTBEHHBIN MPOE3]] WJIK YTOOBI OH 00s13aJICsl 1aBaTh €EMY €XXEIHEBHO
o 10 Benep BOABI U T.IL.

OpnHako 3TOT MyTh OBUI HE BIIOJHE HAJACKHBIM, TIOTOMY YTO Ta-
KO€ 00s13aTeILCTBO UMENO JTUYHbIN XapakTep. [Ipu nsmenenuun cooct-
BEHHHMKA WA XapaKTepa JIMYHBIX OTHOIICHUM MOJO0O0HBIE JOTOBOPEH-
HOCTU MOTJIU MCUE3HYTh.

s obecrnieueHus: 0oJiee HAAEKHOIO M MPOYHOTO CIocoda J1oc-
THXKEHUS JOTOBOPEHHOCTH MEXAY COCeAsMU Obljla BBEICHA Takas Ka-
TEropusi MpaB, KaK CEPBUTYTHI (OT CJIOBa Servire — CIY>KUTb, OJIUH
3eMEJIbHBIA yYaCTOK B ATOM CJIydae CIYKUT HOTPEOHOCTSIM JPYroro
ydacTka). [IpoyHOCTh yJIOBIETBOPEHHUS MOTPEOHOCTH MOCPEACTBOM
TaKoW MpaBoOBOW (POPMBI COCTOSIA B BEIIHOM XapaKTEPE CEPBUTYTHO-
ro ImpaBa: MpPeIMETOM CEPBUTYTHOTO IpaBa SIBJISUICS CaM 3€MEJIbHBIM
y4acTOK, a HE JIEUCTBUE OMPEIEICHHOTO JUIA, 00A3aBIIErocs JOIyC-
KaTh TOJB30BAHUE €ro 3€MEJIbHBIM yYacCTKOM CO CTOPOHBI COCEa.
[TosTOMy CYyOBEKT CEpBUTYTHOIO IpaBa COXPaHsJI CBOU MpaBa MOJIb-
30BaHUSI COCETHUM YYacCTKOM HE3aBUCHMO OT CMEHBbI COOCTBEHHHKA.
CepBUTYT SBISJICS OOPEMEHEHHUEM CaMOro 3€MEJIbHOTO ydacTKa W
BMECTE C HUM NIEPEXOINI K HOBOMY COOCTBEHHHUKY.

Takum 00pa3oM, MOXXHO OINPEIETUTh CEepsUmym Kaxk 6eujHoe
npaso NONb308AHUSL YYHCOU 8EUbIO 8 MOM UIU UHOM OMHOULEHUU.

[To3aHee Hapsay ¢ CEpBUTYTaMU, BO3HUKIIIMMU HA TTIOYBE COCE/I-
CKHX I03€MEIbHBIX OTHOIIEHUMN, MOSBWIACH APYras KaTeropus CepBU-
TYTHBIX MPAaB, YK€ HE 0053aTEIBLHO B TMOJIB3Y COCENa U HE 00sI3aTellb-
HO Ha TOJIb30BaHMUE 3eMJIeH, a Ha J000e MMYIIECTBO U B MOJb3Yy Ka-
KOro-In00 APyroro Jula, HE SIBJSIONIETOCS COCEIOM: Hampumep, 3a-
BEIIaTE)Ib, OCTAaBJIsAsl MMYIIECTBO HACJEIHUKY, OJHOBPEMEHHO Mpe-
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JOCTaBJISI APYTOMY JIMILy MPaBO MOXKW3HEHHOTO MMOJB30BAHUS ITUM
K€ UMYIIECTBOM (T.H. y3y@pyKkm).

CepBUTYTHI ACISITCS Ha JBE KAaTETOPUU:

1) mpeananbHbIe CEPBUTYTHI, MU 3€MEJIbHBIC;

2) TMYHBIC CEPBUTYTHI.

Takoe pasznuuue MPOU3BOJIUIOCH MO CYOBEKTY IMpaBa: JUYHBIN
CEPBUTYT MPUHAICKAI ONPEACICHHOMY JIMILY MEPCOHAIBHO, MPEeau-
aJIbHBIN CEPBUTYT MPHUHAAJICKAI JUIy KaK COOCTBEHHUKY 3TOrO yya-
CTKa.

VYyacTok, B MHTEpecax MOJIb30BaHMSI KOTOPOrO yCTaHABIMBAJICS
CEPBUTYT, HA3BIBAICSI 20CNOOCMBYIOUUM, A& 3EMEJbHBIM Y4YacTOK,
MOJIb30BAHUE KOTOPHIM B TOM WJIA MHOM OTHOIIEHUU COCTABJISIIIO CO-
NEp>KaHUE CEPBUTYTA, HA3ZBIBAICS caydcawjum y4acTKoMm. Tak Kak
IpeAualbHBI CEPBUTYT MPHUHAAJICKAN JIUIY HE MEPCOHAIBHO, a Kak
COOCTBEHHUKY TOCHOJCTBYIOILIEr0 y4acTKa, TO CMEHa COOCTBEHHMKA
TOCTIOJICTBYIOIIETO YYacTKa aBTOMAaTUYECKH BbI3bIBAJIA U CMEHY CYOb-
€KTa MMPEIUaJIbHOTO CEPBUTYTA.

YcTaHoBIEHHE HA BEIlb CEPBUTYTHOTO IMpaBa HE O3HAYAET He-
PEMEHHO OTCTpaHEHUs COOCTBEHHUKA OT MOJIb30BaHUs Bellbio. O-
HAaKO B TE€X ClIy4asiX, KOr/la OJHOBPEMEHHOE IMOJb30BaHUE U COOCT-
BEHHHKA, U CYOBbEKTa CEPBUTYTHOI'O MpaBa HEBO3MOXKHO, NMPEUMYIIIE-
CTBEHHOE IPAaBO IMOJb30BaHUS TPUHAJICKUT CYOBEKTY CEPBUTYTHOTO
npaBa, T.€. P KOJUIM3UU CEPBUTYTA C MPABOM COOCTBEHHOCTH IIPABO
COOCTBEHHOCTH YCTYIIA€T CEPBUTYTY (COCOOCTBEHHUK, YCTaHABIUBAs
CEpPBUTYT Ha CBOIO 3€MJIIO, TEM CAMBIM C€0s OrpaHUYmII).

XapakTtepHasi 0COOCHHOCTh PUMCKOI'O CEPBUTYTHOT'O IpaBa BbI-
paxaercsa ahOpU3MOM: «CEPBUTYT HE MOXKET COCTOATh B COBEPIICHUU
KAKUX-IM0O MOJIOKUTENBHBIX ACHCTBUI) (MMEeTCs BBUAY — COBEp-
IIEHUE JIEUCTBUM COOCTBEHHUKOM ciiy»Kailed Bemiu). CoOCTBEHHUK
CIIy>Kalled Beld JOJDKEH JUIIb TEPHEeTh COBEPIICHUE CYOBEKTOM
CEpPBUTYTA TEX WJIM MHBIX JCHUCTBUH, HE MEIIaTh €My B OCYIIECTBIIC-
HUU TO0JIb30BAHUS U T.N., HO CaM HUYEro JienaTh He 00s13aH. Ecnu 1o
XapakTepy OTHOIICHHN OT COOCTBEHHHKA TPEOOBAIOCHh COBEPIICHUE
KAKUX-IHOO TMOJIOKUTENIbHBIX EWCTBUM, TAKOE OTHOILIEHHUE paccMmar-
PHUBAJIOCH KaK 0053aT€IbCTBEHHOE.
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9.3.3 IIpequajibHbIE CEPBUTYTHI

Ha3naueHne npeananbHOrOo CEpBUTYTa — BOCIOJIHATH HEHOC-
TaloIlMe JAHHOMY Y4YacTKy Ojara miau cBoicTBa U yaoOctBa. C sToi
TOYKH 3PEHUSI PUMCKHUE IOPUCTHI CTABWIM CEPBUTYTHI B MapalIeib C
IJIOJOPOJMEM y4acTKa, €ro pa3MepaMu U JPYyTUMHU €ro KaueCTBaMU U
cBoricTBaMH. [IpennanbHbIi CEPBUTYT HE OOCITYKUBACT TaHHOE JIUIIO,
KOTOPOMY MPUHAIJICKUT 3€MENIbHBIM y4acTOK, a MOJHUMAET BOOOIIE
MOJIE3HOCTh ATOTO YYaCTKa.

[To obOmeMy mpaBuily, TOCHOACTBYIOUIMN U CIIyKalIUH y4acTKU
JOJKHBI OBITh COCETHUMU (ISl TTO3IHEHMIIIEro npaBa MHOTAA IIpU3Ha-
BaJIOCh JOCTATOYHBIM, YTOOBI ObUIO (haKTUYECKU BO3MOXKHO MOJIb30-
BaHHUE OJHUM Y4YaCTKOM B MHTEpECaxX JAPYroro).

Cpenu npeauanbHbIX CEPBUTYTOB PA3IMYAINCh CEIBCKUE U TO-
POACKHE, B 3aBUCUMOCTH OT XapakTepa T'OCIOJICTBYIOIIETO y4acTKa:
TOPOJICKHUE CEPBUTYTHI YCTAaHABJIMBAINCH B MOJb3y 3aCTPOCHHBIX (TO-
POACKOr0 THUIA) YYaCTKOB, CEIHLCKUE CEPBUTYTHI YCTAHABJIUBAIUCH B
MOJIb3Y IMOJIEBBIX, HE3ACTPOECHHBIX YYACTKOB.

TunuuHbIe CENBCKUE CEPBUTYTHI: TOPOXKHBIE (IIPAaBO MPOXOIUTH
U TPOE3KaTh Y€pe3 COCECIHUN Y4acTOK, MPaBO MEPEBO3UTH TSIKECTH,
paBo MPOTOHATH CKOT U T.J.), BOAHBIE (TIpaBO MPOBECTU BOIY C CO-
CEJIHEr0 ydacTKa, IIpaBO uyepliaTh BOJY Ha COCEAHEM Yy4yacTKe), MacT-
OuIHbIE (TTPaBO MACTU CKOT HA COCEHEM YUaCTKE).

TunuuHbIE TOPOJCKHUE CEPBUTYTHI: PABO ONEPETH MMOCTPONKY HA
CTEHYy cocejla, TpaBo BjenaTh OaJIKy B CTEHY cocena, mpaBo Buja (T.e.
4TOOBI COCEJT HE 3aKPhIBAJI BHJIa MOCTPONKOI) U T.]I.

9.3.4 J/InuHbie CEPBUTYTHI

BaxxuneWmmii JUYHBIN CEpBUTYT — Yy3yDPYKT — €CTh MPaBO
MOJIb30BAHUSI YyKOM BEIbIO U TMOJYYECHHS OT HEE IUIOJ0B C COXpaHe-
HHUEM B IIEJIOCTU CyOCTaHIUMHU (CYIIHOCTH BEIIH).

B kadectBe TUYHOTO CEpBUTYTA Y3YPPYKT ObLT MPaBOM IMOKHU3-
HEHHBIM (MJIM HA CPOK), HO OH HE MPEXOJUJ Ha HACIEIHUKOB y3y(-
pykTapus (T.€. UMEIOIIEro 3TO MPaB0), HE MOT OTUYXJaTbCs (IOMmycC-
KaJlach cJlaya B HaeM, HO B cllydae cMepTH y3y(dpyKTapus mpekparia-
JOCh W MPaBO HaHUMATENs). Y3YK(pPyKTapuid JOJKEH MOJIb30BATHCS
BEIIIbIO KaK XOPOLIMKA XO35IMH B COOTBETCTBUU C HA3HAYEHUEM BEIIIH,
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JOJDKEH MTPUHUMATh MEPBI IO K COXPAaHEHUIO Belr U T.A. [1moasl ot
BEIIIM MTOCTYIAIOT B COOCTBEHHOCTh Y3Y(PPYKTapusi ¢ MOMEHTA (DaKTH-
YECKOro 001aaHusl UMHU.

HenpaBunbHoE 1OIB30BAaHUE BEILBbIO, HAITPUMEP MU3MEHEHHE XO-
3SIICTBEHHOTO HA3HAYEHUS, MPUBOJIMIO K OOSI3aHHOCTU Y3y(ppyKTapus
BO3MECTUTh COOCTBEHHUKY BEIIM MTOHECEHHBIN UM yiiepO. Takas oTBeT-
CTBEHHOCTh Y3y(PpyKTapusi HE BBITEKaJla HEMOCPEICTBEHHO W3 Y3y(-
PYKTa, a YyCTaHABJIMBAIACH CHEIUAIBHBIM COTJIAIICHUEM TIPU Nepeaye
BelM B y3y(pykT. Eciu Bemipb npeteprieBasa CyIeCTBEHHOE H3MEHEHNE
B CHJIy €CTECTBEHHBIX NMPUUUH O€3 BUHBI y3y(pyKTapusi, OTBETCTBEH-
HOCTb OH HE HEC, HO €r0 MPABO Ha y3y(QPYKT NPEeKPaIIaIoCh.

Jlpyrou TAYHBIA CEPBUTYT — USUS, T.€. IIPABO IOJb30BAHUS BE-
b0, HO 0€3 IpaBa MOJIb30BaHUS €€ TUI0/IaMH, BIIPOYEM, B Ipeaeiax
JUYHBIX TOTPEOHOCTEN CYOBEKT ATOTO MpaBa MOKET MOJIb30BATHCA U
mio1amMu. B ocTaibHOM usus CXOJIeH ¢ y3y(QpyKTOM.

B dopme crernuanbHOro JIMYHOTO CEPBUTYTA MOXKHO OBLIO TIpe-
JIOCTAaBUTH TMPABO JKUTh B JIOME, MPABO IMOJIb30BaThCS paboueil CUIon
paba WM >KUBOTHOTO.

9.3.5 IIpuodperenue, yrpara, 3alllMTA CEPBUTYTOB

CepBUTYT MOTr OBITh YCTAHOBJIEH IO BOJIE COOCTBEHHUKA CIY-
Kaley Belly, WIM OJHOCTOPOHHHM AaKTOM BOJIM (HAampuUMep, IO 3a-
BEIIIAHUIO OJHOTO JIMIA MPENOCTABISIOCH APYrOMY JIMIy HpaBo IO-
KU3HEHHOTO MOJb30BaHUSA 3€MJIEH, JOMOM M T.II.), UJIU JIOTOBOPOM
(Mexay COOCTBEHHHMKOM U CyOBEKTOM cepBuTyTa). CepBUTYT MOT
OBITh YCTAHOBJIEH CYJI€OHBIM pelieHreM. MHoraa cepBUTYT BO3HUKAI
B CHJIy 3aKOHAa. B HEKOTOpBIE MEPUOABI PUMCKOM UCTOPUM JIOITYCKa-
JIOCh TaKe MPUOOPETEHHE CEPBUTYTA MO JaBHOCTH.

CepBUTYT yTpauMBajcCsi ¢ THOEIBIO BEIIH, TOJIb30BAHUE KOTOPOH
CIIY>KWIO npeaMeTom cepButyta. K pusndeckoil rudenu npupaBHU-
BaJlaCh HOpUAMYECKAas — IMPEBPAIEHUE BEUM BO BHEOOOPOTHYIO.
JIn4HbBIN CEpBUTYT MpEKpaIaics He TOJIBKO ¢ THOENbIO BEIlU, HO U CO
CMEPTHIO €ro CyObeKTa.

B kaudecTBe mpaBa Ha 4YyXKyl BEIlb CEPBUTYTHOE IPABO Mpe-
Kpallajaoch, €CJIU OHO COCIUHSIIOCH C MPAaBOM COOCTBEHHOCTH Ha Ty
e BEllb.
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CepBUTYT MpeKpalllaics BCIEACTBUE OTKa3a OT HEro CyObeKTa
npaBa, a TaKK€ HEOCYILECTBICHUSI B TEUECHUE OMPENEICHHOTO CpOKa
(ot 10 go 20 neT B 3aBUCUMOCTH OT CTaTycCa JIMI] U BEIIEH ).

CepBUTYTHOE MPABO 3AIIUIIATIOCH A0COTIOTHBIM KOH()ECCOPHBIM
WCKOM JIJISl 3aIlUTHI TTpaBa MoJIb30BaHUs Yy>KOW BEIIbIO.

9.3.6 IMmpuresuc u cyneppuuuii

K 4duciy mpaB Ha 4y’Kye BEIIW MPUHAJIC)KAIN TaK)Ke BEIIHbBIC,
OTUyXJaeMble, TIepeaaBaeMble 1O HACJIEACTBY IIpaBa JIOJITOCPOYHOTO
MOJIb30BAHUS UYXKOM 3eMJICH: CEIbCKOXO3SIMCTBEHHOW — JIJIs €€ 00-
paboTku (amgumesuc), TOPOJCKON — JUIsl BO3BEICHUS Ha HEU CTpoe-
HUA (cynepguyuti). ITU MpaBa OTIUYAIOTCS IIUPOTON COAEpPKaHUS U
JIOJITOCPOYHOCTBIO UX JICUCTBUS.

YcTaHoBIIEHHE OJTHOTO M3 ATUX IMPaB Ha 3€MEJIbHBIN y4acToOK Ja-
€T TIPaBO COOCTBEHHOCTH Ha 3TY 3€MIIIO TTOYTH HOMHHAIBHBIM.

B cooeporcanue samgpumesuca exooum:

— MPaBO MOJIb30BAaHUS 3€MEJIbHBIM YyYacTKOM (C MpaBOM HU3Me-
HEHHS XapaKTepa yyacTKa, HO 0€3 ero yXy/IleHus );

— MpaBoO cOOMPATh C HETO ypoxKau (IIObI);

— MPaBO 3aKIaAbIBATh SIMPUTE3NUC;

— MPaBO OTUYXJATh U NepeaaBaTh SMPUTE3UC MO HACIEICTBY;

— 0053aHHOCTh YBEJOMUTH COOCTBEHHHMKA 3€MJIM O MpeJrosia-
raeMoM OTUYKJIeHUH dMPuTesnca (mpuyemM COOCTBEHHUK UMEN MPaBO
IpeuMyIecTBeHHONW Mokynku). [Ipyu oTuyxnennn smduresnca coo-
CTBEHHMK MMeJI ITpaBo Ha noiydeHue 2 % MOKYIHOM IEHBI;

— 00s3aHHOCTH CyOBEKTa SMQUTE3MCca yIIauuBaTh COOCTBEH-
HUKY apeHJIHYIO TIaTy, HEYyIUlaTa KOTOPOW B TeYCHUE 3 JIET MPUBOIHU-
Ja K MpeKpaleHuro 3M(UTe3unca;

— 00s13aHHOCTh CyOBeKTa 3MpUTE3Uca YIUIAYMBATh 3€MEJIbHBIN
HAaJIOT.

JIist 3amuThl SMuUTE3nCca TPUMEHSIIUCH T€ K€ UCKH, YTO U JJIA
3alIUThI TpaBa COOCTBEHHOCTH, HO B ()OPME UCKOB 1O aHAJIOTHH.

Cynepduiiuii MpeACTaBIsuT COO0M aHAIOTHYHOE C AM(UTE3UCOM
BEIITHOE, OTUYKJIaeMoe, IepeaaBacMoe 1o HACNIEJCTBY MpaBO BO3BEIIe-
HUSl CTPOCHHUS HA YYyKOM TOPOJCKOM y4YacTKe M TPAaBO TMOJIb30BaHUS
3TUM cTpoeHueM. [IpaBo COOCTBEHHOCTH Ha CTPOEHHUE MPUHAIJICKAIIO
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COOCTBEHHUKY 3€MEJIbHOTO y4acTKa (110 MPaBUIIy — CTPOEHUE CIEAyEeT
3a 3eMJied, cBsi3aHo ¢ 3emiieit). CoaepikaHue U CIOCOOBI 3allUTHI CY-
nepuirs aHaJIOTUYHBI COAEPKAHUIO U CTIOCO0Y 3aIlUTHI SM(pUTE3UCA.

9.3.7 3as10r0BOC MPaBO

llonsamue u yenwv 3anoea

3a5moroBoe MpaBo MPEACTaBIsET CO00I pa3sHOBUAHOCTH IMpaB Ha
qykre Bemu. HazHaueHue cocTouT B 00eCIeueHNH UCTIOTHEHUS 005-
3aTeJIbCTB.

[IpaBo oOpailieHns B3bICKaHUA (B Cliydae HEUCIIOJIHEHUs 00s13a-
TEJIbCTBA) Ha OINPEACIICHHYIO 3apaHee Belllb: 1) He3aBUCUMO OT TOrO,
MPOJIOJKACT JIM OHA MPUHAJICKATh NODKHUKY WIM HET, U 2) Mpe-
MOYTHUTENIBHO Tepe]l BCEMU IPYTMMH TPeOOBAaHUSIMU — Ha3bIBACTCS
3aJIOTOBBIM ITPABOM.

To 00CTOSTEIBCTBO, YTO BEIIb, 3aJIOKEHHAs COOCTBEHHHUKOM,
MIPOJIOJIKAET OCTaBaThCA MPEAMETOM 3ajora W TOTJa, Korja OHa Iie-
penuia B COOCTBEHHOCTb JAPYroro Juila, O3HA4YaeT, 4YTO 3aJ0r0BOE
MPaBO TOJIH30BAJIOCH a0COMIOTHOM 3alUTON (T.€. MPOTUB BCAKOTO, Y
KOT'O 3aJI0KCHHAs! BEIlb OKAKETCS).

Coneprkanue 3aJI0roBOro 1mpaBa COCTOSJIO B MpaBe CyObeKTa 3al10-
TOBOTO TIpaBa MPHU HEUCIIOJIHEHUH 3aJIOTO/IATENIEM CBOETO 00sI3aTEIIbCT-
Ba, B 00ECTeueHHe KOTOPOr0 YCTAHOBJICHO 3aJIOTOBOE MPaBO, BHITPEOO-
BaTh 3aJI0’)KEHHYIO BEIllb M3 PYK BCSIKOTO TPETHETO JIMIIA, IPOAATh €€ U
U3 BBIPYYCHHOW CYMMBI YJOBJICTBOPUTH CBOW TPHUTS3aHUSA MO 00s3a-
TENBCTBY MPEINOYTUTEIILHO TIEPE]] BCEMH JIPYTUMH B3bICKATEIISIMH.

Tak kak 3aJ0roBO€ MpaBO MPEIAHA3HAYEHO [Jis TOTO, YTOOBI
00eCIeYnTh KaKoe-TO 0053aTeIbCTBO, TO OHO SIBIISIJIOCH IO CYIIECTBY
IPUAATOYHBIM (aKIIECCOPHBIM) M CYIIECTBOBAJIO JIMIID ITOCTONBKY,
MOCKOJIbKY CYIIECTBOBAJIO 00€CIIEYNBAEMOE 3aJI0TOM 00S3aTENbCTBO.

Dopma 3anoea

[lepBoHauanbHOM (popmoii 3asiora ObUTa ClIENKa, COCTOSIBINAS B
CJIEYIONIEM: JOJKHUK TepeaBall KpeauTopy B oOecrieueHue aojra
MIOCPEICTBOM MAaHIIUITAIIMKM BEIlbh B COOCTBEHHOCTh C OTOBOPKOM, UTO
B Clly4yae YJOBJICTBOPEHHS MO 00s3aTEIbCTBY, 00ECIICYCHHOMY 3aJI0-
r'OM, 3aJI0’)KeHHAs Belllb JOJDKHA OBITh TIepesiaHa 00paTHO B COOCTBEH-
HOCTbh JIOJDKHUKA. B IpeBHENIIYIO 310Xy 3Ta OrOBOPKA UMENA TOJIBKO
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MOpPAJIbHOE 3HAYEHUE — BEPHOCTH CBOEMY CIIOBY TpeOoBaja BEPHYThH
3QJI0)KEHHYIO0 BEIllb I0CJI€ HUCMOJHEeHUs oOsi3arenbcTBa. [lo3gHee
JOJDKHUKY, UCTIOTHUBIIIEMY 00s3aTEIbCTBO, CTAIM JaBaTh UCK K Kpe-
TUTOPY O BO3Bpare Bemu. HecMoTpst Ha 3TO, MOJOXKEHUE JOJHKHUKA
OCTaBAJIOCh KpallHE HEBBITOJHBIM: MOJTYYHMBIIMNA BEIh ObLI €€ COOCT-
BEHHUKOM M MOT MepeAaTh €€ TPETbUM JHUIaM; K TPETbUM JHUIAM
JNOJKHUK MPEIbIBUTh UCK HE MOT, OT 3aJI0rONOJIyYaTessi HE BO3MOX-
HO ObUIO JOOUTHCA B 3TOM Clydae BO3BparTa BEIIH, & TOJbKO BO3MeE-
meHue ymepoa. B ciydae HercromHEHUs TOHKHUKOM 00s3aTelIbCTBA
BEIllb OCTaBajgach B COOCTBEHHOCTH 3aJIOTONOJydaTesl, XOTsI Obl CyM-
Ma Jtoira Obljia 3HAYUTEIbHO MEHBIIE CTOUMOCTH 3aJI0KEHHOU BEIIU.

Hpyroit dhopmoii 3amora ciyKuil «pydHou 3akian». [Ipu aToit
dbopmMe 3ajora Benlp InepeaBagach HE B COOCTBEHHOCTh, & TOJIBKO BO
BJIaJIcHUE (TOYHEE B JIEp’KAHUE, HO MOJIb30BABIIEE, B MOPSJIKE UCKITIO-
YEHUs, BJIAJIETIYECKOM 3alUTOM), MPU ATON Tepeaade JA00aBIsIOCh
yCJIOBHE, YTO B CJIy4ae YJOBJICTBOPEHHUSI IO 0Os3aTENbCTBY BEIllb
J0JKHA OBITH BO3BpallleHa 00paTHO.

C pa3BuUTHEM XO3MMCTBEHHOU >KU3HU M TOProBOro 00OpOTa HU
nepBasi, HAU BTOpasi (PopMbI 3aj0ra HE YAOBIETBOPSIIA MOTPEOHOCTSIM
KW3HU U3-32 HEYCTOMYMBOTO MOJIOKEHHS JOJDKHUKA U KpeauTopa. B
KJIACCUYECKUN TMEPHOoJl B MPETOPCKOM DJUKTE CIIOKUIACH TPEThS,
HanOojee pa3puTas Gopma 3ajora — unomeka, Mpu KOTOPOH Tpe-
MET 3aJI0ra OCTaBaJICA U B COOCTBEHHOCTH, U BO BJIAJICHUM JOJLKHUKA,
a CyOBEKTY 3aJI0TOBOI0 IMpaBa JaBajioCh MPaBO, B CIyyae HEUCIIOIHE-
HUS 00s3aTeNIbCTBA, UCTPEOOBATh 3aJ0KEHHYIO BEIllb, Y KO0 OBl OHA
K TOMY BPEMEHHM HM OKa3aJlach, MPOJATh €€ U U3 BHIPYUCHHOW CYyMMBI
MOKPBITh CBOE TPEOOBAHUE K JIOJKHUKY.

HNnoreka pa3Buiach Ha MOYBE HAMMA CEJIBCKOXO3SWCTBEHHBIX
y4acTKoB. B oOecrieueHre CBOEBPEMEHHOI'O0 B3HOCA HAaHUMATEJSIMU
apeHHOM TIaThl COOCTBEHHUKH 3€MJIA TPEOOBaIM OOBIKHOBEHHO OT
HAaHUMATEeJIeW BKJIIOUEHHS B JIOTOBOP OCOOOr0 MyHKTAa O TOM, YTO BCE
MPUBEJACHHOE, MPUBE3ECHHOE WJIM MPUHECEHHOE HA HAHATHIA y4acTOK
HE JTIOJDKHO BBIBO3UTHCS HAHUMATEJEM C y4yacTKa, IoKa He OyJaeT mo-
raiieHa 3aJ0JKEHHOCTh HAHUMATEII MO YIUIaTe apeHAHOM TI1aThI.

B cBs3u ¢ Tem, 4TO UMoTeka, Kak gopma 3ajiora, He COMPOBOXK-
Janach Tepesadeid caMoM BEIM, U B Clydae HEUCIIOJIHEHMs olecrie-
YEHHOI'0 3aJI0TOM 00s3aTelIbCTBA BEIlb HE IMOCTyNajla B COOCTBEH-
HOCTb 3aJIOTOJIeprKaTelis, a Mmojyiekana 00s3aTeIbHON MPoJIaXke, CTalo
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BO3MOKHO YCTaHOBJICHHE Ha OJIHY U Ty K€ BEIlb HECKOJIbKUX MOCIIE-
JIOBaTENIbHBIX 3aJI0TOBBIX IMpaB. Hampumep, cama 3akiiajpiBacMas
Bemb ctouT 5000, 3amoxuB ee B obecrieueHue poiara B cymme 1000,
COOCTBEHHUK MOT 3aTEM 3aJI0KUTh €€ B 00eCleueHue J0Jra B Cymme
800 u 1.1. COOTHOLIEHUE HECKOJBKHUX 3aJ0TOBBIX ITPAaB HA OJIHY U Ty
K€ BEIllb ONMPEAENSAIOCh UX CTAPIIMHCTBOM, T.€. BPEMEHEM YCTaHOB-
neHust 3anora. [IpaBo TpeOoBaTh MPOJAXKHU 3aJI0KEHHOW BEIIW HUMEIN
TOJBKO TEPBBIM 3aJ0TOJIEpKATEb, APYTHE YIOBIECTBOPSUINCH B TIO-
pAJIKE OYepear M3 OCTaTKa CyMMBbl, BRIPYUYEHHOW OT MPOJaXU BEIIIH,
MOCJIE YJOBJIETBOPEHUSI MPUTI3aHUM MEPBOro. Kaxapld W3 HUKE-
CTOSIIIUX 3aJIOTOJIepKaTeNIe Mojydyaa MpaBo MPEJIOKUTH MEPBOMY
YAOBJIETBOPEHHUE TI0 €0 TPEOOBAHUIO C TEM, YTOOBI 3aHITh €TI0 MECTO.
Takoil mepexo/1 CTapIIMHCTBA HA3BIBAJICS UITOTEYHBIM IPEEMCTBOM.

3anocosoe npaso npexpawianocs & ciyyae:

a) rudenu mpeaMeTa 3aora;

0) CAusSHHS B OJHOM JIMIIE 3aJIOTOJIepKaTeNsl U COOCTBEHHHUKA
3aJI0’KCHHOM BEIIIH;

B) MpEeKpanieHus 00g3aTesbCcTBa, 00ECIEUEHHOTO 3aJI0TOM.
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10. OBA3ATEABCTBEHHOE ITPABO
10.1 I'Tousarue o0sa3areAbCTBA

PumMckoe 00s3aTenhCTBEHHOE TMPABO — CaMO€ 3HAYUTENIBHOE U
COBEpIIICHHOE MpaBoOBoe Hacyieaue PuMa u Tounast pazpaboTka Bcex Cy-
IIECTBYIOIIMX OTHOIICHUH MEXIy OOBIYHBIMH COOCTBEHHHKAMH TOBa-
POB: KYIUTH W TIPOJAXH, YCIYT, 3aiiMa, COTJIAIlIEHUH U JPYrux o0s13a-
TenbCcTB. VIMEHHO Onaronmapsi ’TUM KayecTBaM PHUMCKOE 00s3aTebCT-
BEHHOE TIPABO B HECKOJIbKO M3MEHEHHOM M JIOMOJIHEHHOU (hopme ObLIOo
BKJIFOUEHO B 3aKOHOJATENILCTBA CTPAaH KOHTUHEHTAIbHOU EBpOIIBI.

Ha ocHoBanuu mpeamnucanuii 00s3aTeIbCTBEHHOTO MpaBa ycTa-
HABJIMBAJIACh aKTUBHASI BJIACTh KPEIUTOPA HAJl TOHKHUKOM: KPEIUTO-
pBI 00J1a71aT UMYIIIECTBEHHBIMH TTpaBaMH MO OTHOIICHHIO K JOJKHHU-
KaM, a JOJDKHUKH 10 OTHOIIECHUIO K KpeAuTopaM 00Jaan UMYyIIECT-
BEHHbIMU 00si3aHHOCTsIMU. [IpaBuna 00s3aTEILCTBEHHOIO IIpaBa
MPUMEHSAIOTCS K TOYHO OMNPEEICHHBIM JIMIIaM WA CTOPOHAM, BCTY-
MAOITUM MEXIY cOOOM B ITPAaBOBBIC OTHOIICHUS 0COOBIM 00pa3oM (110
COTJIAILICHUIO, ITYyTEM JCIUKTA U T.11.).

B o0s3aTenbcTBE 3aKi04aeTCs, C OJHOW CTOPOHBI, «IIPaBO Tpe-
OOBaTh», C JIPYrol CTOPOHBI, COOTBETCTBYIOIIAs ATOMY MpaBy «00s-
3aHHOCTh MUCIIOJIHUTH TPEOOBAHHEY, UITH <JIOJTY.

OO0s13aTeIbCTBO, TaXKe €CJIM OHO COCTOMT B O0SI3aHHOCTH OJIHOTO
JUIa MPEOCTaBUTh JAPYTOMY B COOCTBEHHOCTh M3BECTHYIO BEIllb, HE
CO3JaeT HEMOCPEACTBEHHO IJIs APYroro JMia mpaBa COOCTBEHHOCTH
Ha JaHHYIO BEIllb, TOJIHKO B PE3yjbTaTe UCIIOJHEHUS TaKoro o0s3a-
TEJIbCTBA (MPHU HATMYHUK APYTUX HEOOXOAUMBIX YCIOBUI) JIULIO, MOTY-
YUBIIIEE BEIllb, CTAHET €€ COOCTBEHHMKOM. HemocpenacTBeHHO ke W3
TAaKoro o0sA3aTeNbCTBA BO3HUKAET TOJBKO npago mpebosanus (nepe-
nadu Bemr). [1oaToMy JIMIo, KynuBIlIee Belllb, €Iie He CTAHOBUTCS €€
COOCTBEHHUKOM (JIayK€ €CJIM yIUIau€HAa €€ MOKYyIHas II€Ha), a UMEEeT
JUIIL TIpaBO TPeOOBaTh Mepeavyu Bely, COOCTBEHHUKOM ATOW BelU
OHO CTaHEeT TOJBKO IMOcie (GaKTHIESCKOHN Tepe adn BEIIIH.

Kak orHomenue, paccuutaHHoe Ha Oyayiiee BpeMs (TIpH ycTa-
HOBJICHHM 00513aTeNbCTBA JCHCTBUE 005S3aHHOTO JIUIIA €IIE HE COBEp-
IIIEHO), 00513aTEILCTBO MO CBOEHW MPUPOJIE OCHOBAHO Ha JOBEepUH (OT
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credo — Bepro), clieAOBaTEIbHO, CTOPOHA, UMEIOIIas MpaBo TpeOoBa-
HUSI, Ha3bIBACTCS Kpeoumopom, o0si3aHHAsI CTOPOHA — OONHCHUKOM.

O0s13aTeIbCTBEHHOE TIPABOOTHOIIICHHWE C CAMOT'0 Havdajla pacCcum-
TaHO Ha MPEKpaIeHUe MyTeM HUCIOJHECHHUS U SBISETCS OTHOCHTENb-
HBIM (MMEIOIIUM CHIIY TOJIBKO MEXKAY KPEIUTOPOM H JOJKHHUKOM),
TUM OHO OTJIMYAETCS OT MpaBa COOCTBEHHOCTH, KOTOPOE YCTaHABIIH-
BAaETCsl Ha HEOIpPEJCICHHOE JUTMTEILHOE BPEMS U MO CBOEU MPHUPOJIC
SIBJISIETCSI a0COJIFOTHBIM.

[To ompeneneHnsIM PUMCKHX IOPHUCTOB TJIaBHBIMH MCTOYHUKAMH
(OCHOBaHMSIMU BO3HUKHOBEHUSI) 00SI3aTENIbCTB SIBJISUIUCH JOTOBOPHI U
MpaBOHAPYILICHHUS (JACIUKTHI).

10.2 Cropons! B 06A3aTeAbCTBE

OO0si3aTenbCcTBA B MOHUMAHUU PUMCKHUX FOPUCTOB TPEACTABIIS-
JUCh CTPOTO JUYHBIMUA OTHOIIEHUSIMUA MEXK]y ABYMS WA HECKOIbKU-
MU oOmpeAeNeHHbIMUA JuiaMu. OHO paccMaTpuBaloCh Kak CTPOTO
JUYHAs CBS3b MEXKIY KPEAUTOPOM U JIOKHUKOM (HECMOTpPS HA UMY-
IIECTBEHHBIN XapakTep coJepkaHus o0s3aTenbcTBa). C yCTaHOBIEHU-
eM 0053aTeIbCTBA CBSA3BIBAINCH OINpPEICICHHbBIE IOPUINYECKUE I10-
CJIEICTBUSl UCKIIIOUUTENIBHO JJISI TE€X JIMI, KOTOPbIE €ro yCTAaHOBWIIH,
MO3TOMY, KaK MPaBUJIO, HEJIb3sl ObUIO BCTYNHUTh B 00S3aTEIBCTBO Ye-
pe3 mpeacraBuTeNsA. Tem Oosiee OBLIO HEIOIMYCTHMO BO3JIOKCHHUE Ka-
KOU-TUO0 OOSI3aHHOCTH Ha TPEThE JIMIIO, HE YYaCTBYIOIEE B 3aKJIIO-
4YeHUU 10roBopa. ToJbKO B TOM cilydae, KOrja B 3aKJIH04aeMOM JOTO0-
BOpe ObUI 3aMHTEPECOBAH KaK JIUYHO KPEIUTOP, TaK U TPEThE JIUIIO,
JIOTOBOp MOJydasl IOpUnyYecKyro cuiny. [loHumanue o0si3atenbcTBa
KaK CTPOrO JIMYHOT'O OTHOIIEHUSI MEXKIYy CTOPOHAMHU MPUBOJIUIIO TAK-
&Ke K TOMY, 4TO 0053aTeJIbCTBO MPU3HABAIOCH a0COIIOTHO Henepe/a-
Ba€MbIM — HHU Ha CTOPOHE KpeAauTopa (mepexo npasa TpeOOBaHUS K
IpYromy JIMILY), HU Ha CTOPOHE JOJDKHHKA (3aMEHa OJHOTO JOJKHHUKA
JIPYTUM).

C pa3BUTHEM XO3SIMCTBEHHOM W3HU, TOPTrOBBIX OTHOUIEHWUW H
BHYTPH CTpaHbI, U 32 €€ MPEACIaAMHU 3T MOJIOKEHHS CTaJIU HECKOJIBKO
CMATYaThCA: OBUIO TOMYIIEHO B OrpaHUYEHHBIX Mpeeiax NpeIcTaBu-
TEJIbCTBO, ObLIAa MpH3HAHA BO3MOXXHOCTh 3aMEHBI CTOPOH B 00s3a-
TENbCTBE JPYTUMU JTUIIAMHU.
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3amMeHa JnMIl B 00s3aTeIbCTBE ObLTa BO3MOXHA CJICAYIOITUMHU
criocooamu:

1. Ilepexoo obsazamenbcmea no HaAcieoCmay.

[Ipy3HaHMUIO MpeeMCTBa HACJEIHUKA B MpaBaxX U OOS3aHHOCTSIX,
BXOJIUBIINX B COCTaB HACJIEJICTBA, CIIOCOOCTBOBAI CEMEUHBIN Xapak-
TE€p COOCTBEHHOCTH B JPEBHEHIIYIO 3IOXY, MO CYTH Jeja MPUBOIUB-
UM K TOMY, 4TO M 00513aT€IbCTBA, B KOTOPBIE BCTYMAJ JOMOBJIAbIKA
B KaueCTBE KPEAUTOpa WIM JOJDKHUKA, SIBJSIIMCH OOLTMMHU JUTsI BCEH
ceMbU. PuMckue 1opucTbl 0OOCHOBBIBAIM CMEHY JIMI] B 00s3aTEILCT-
Bax B CIIy4asx CMEPTH KPEAWTOpa WIHM JOJDKHHKA TE3UCOM, YTO Ha-
CJICTHUK SIBJISICTCS TTPOIOJDKCHUEM JTMYHOCTH HACJIEeI0aTesl.

2. lleccus — nepeoaua npasa mpebosarus (3amera Kpeoumopa,.

3ameHa B 00s3aTENBCTBE KpPEAUTOpA WM JIODKHUKA TIPH HX
KU3HU JIPYTUMH JIMIIAMH B JPEBHEPECITYOJMKAHCKOM IpaBe CUWTa-
jack aOCOTIOTHO HENOMYyCTUMOM. B nanpHeiiieM ¢ pa3BUTHEM XO3SH-
CTBEHHOM >KM3HHU M TOPTOBJIM BO3HHKJIA MOTPEOHOCTh B MOOMITM3AIINH
00s13aTeILCTB, I YIOBJIETBOPEHUS KOTOPOU CTAIM IPUMEHSTh HOB8A-
yuto — oOHOBJIEHHE o00s3aTenbcTBa. HoBanus 3akitoyanach B TOM,
4TO ¢ OOIIEro COryiacus KpeauTopa, JOJDKHHUKA M TOTO JIUIA, KOTOPO-
My KPEIUTOp Kelall MepeaTh CBOE MpaBo TpeOOBaHUS, 3TO MOCIEI-
HEee JIMIIO 3aKJII0Yaio ¢ JOHKHUKOM JOTOBOP TOTO K€ CaMoOro COAep-
KaHUs, Kakoe ObLIO B TIEPBOHAYAIHFHOM 0053aTENIbCTBE, UIMEHHO C 11e-
JBI0 HOBBIM 0053aTEIBLCTBOM 3aMEHUTH IEepBOHaudalbHOE. HoBamms
OblJ1a HEYyJ00HA TeM, YTO OHa TpeboBaja coryiacus IO KHUKA Ha 3a-
MEHY OJHOTO KpeauTopa APYTUM U JIaXKe MPUCYTCTBHS JOJDKHUKA TIPU
COBEPIIICHUH HOBAIIMHU, HO JOJDKHUK KaK HE 3aMHTEPECOBAHHBIN B Tie-
penaye KpeauTOpOM CBOETO MpaBa TPeOOBaHUS JIPYyTOMY JIMITy HE BCe-
I/1a MPOSBIISUT TOTOBHOCTh K 3aKJIIOUEHHUIO HOBOTO JOTOBOpPA C IICNIBIO
3aMEHBI OJTHOTO KPEAUTOpa JPYTUM, a TaKKe IO MHOTHM JAPYTUM TIPH-
yyuHaM. B CBsA3M ¢ 3TUM XU3Hb TpeOoBaja JOMYyIIECHUS MTPSIMON YCTYII-
KM TpaBa TpeOoBaHUsl — ueccuu. J[Jis 3TOM 1eI BOCHOIb30BAINCH
WHCTUTYTOM IPOIIECCYAIbHOTO MPEICTaBUTEIHCTBA.

Jlns Toro 4ToOBI MepeaaTh CBOE MPaBO TPEOOBaHUS APYromMy
JUIy, YCTYHAIIMK CBOE MpaBo (IIEJACHT) CTal Ha3Ha4yaTh TO JIWIIO,
KOTOPOMY OH yCTynaja TpaBo TpeboBaHUs (LIECCHOHApUS), CBOUM
MpeJICTaBUTENIEM B IMPOIIECCE, C OTOBOPKOM, YTO ATOT IMPEACTaBUTEIb
MOET OCTaBUTh B3bICKAHHOE 3a COOOI.

HenocTtaTku Takoro mopsiika 3aKIi04uainuch B CICTYIONIEM:
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1. B ocHOBE OTHOILIICHUY 1EJICHTA U LIECCUOHAPUS JIE€XKaJl J0r0-
BOp IOpPYYEHHMS, KOTOPBIM, KaK OCHOBAHHBIM Ha OCOOOM JOBEpHUH
(MposBIISIEMOM OJHOM CTOPOHOM K JAPYToii), MOT OBITh B JIH000E BpeMsI
pacTOpPrHyT JOBEPUTEIIEM B OJHOCTOPOHHEM mopsiake. CMepTh JA0Be-
pUTeN TaKXXe MpeKpaliaia 3TOT JOrOBOP BBUY 0CO00 JIMYHOIO Xa-
pakTepa OTHOILIECHUSI TopyueHus. Clen0oBaTeNbHO, MOKa [IECCUOHAPUIA
HE TIPOU3BEI B3bICKAHUE MO MEPEJaAHHOMY TPeOOBAHUIO, €r0 MOJIOMKE-
HUE ObLJIO HEMPOYHBIM — CMEPTH 1LIEICHTA UM OTMEHA UM MOPYUYEHUS
MIPEKPAIIAIIN [[ECCUIO.

2. IlockoJibKy JJ1s1 IEJIM YCTYIIKM CBOETO IpaBa KPEeAUTOP JIUIIIh
Ha3HA4YJI [IECCUOHAPUS MPEICTABUTEIEM HA CyJE, IIATekK, MPOU3BE-
JIEHHBIN JTOJDKHUKOM TEPBOHAYATILHOMY KpeauTopy (LEAeHTY), ObLI
BIIOJIHE JICWCTBUTENBHBIM U TIPEKpalian 00s3aTeabCTBO, & TEM CaMbIM
Y MPABO LIECCUOHAPHUS B3bICKATh C JOJLKHUKA.

Jnst ycTpaHEeHUs NMEPEUYUCIEHHBIX HEJIOCTATKOB LIECCHHU B KJIAC-
CUYECKOM PHUMCKOM MpPaB€ YCTAHOBUWICS MOPSJOK, B COOTBETCTBUU C
KOTOpPBIM JIOJDKHUKA CTalld YBEAOMIIATH O MPOUCHICHANIEH IECCUM.
[{ens yBEAOMIIEHHS 3aKIIOYAIACH B TOM, YTO JOJKHUK, IMOJIYYHB Ta-
KO€ yBEJIOMJICHHE, HE JOJDKEH ObLI IUIATUTh MEPBOHAYAILHOMY Kpe-
JTUTOPY, €CIU K€ OH YIUIATWJ €My, TO €ro 0053aTeIbCTBO, HECMOTPS
Ha IUJIaTeX, HE MOTallalioCh, U HOBBIM KPEIUTOP MMeEI MpaBo Tpebo-
BaTh €My IiaTexa. JIOMKHUK B 3TOM CUTyallUd MOT TOJIbKO TPeOOBAThH
BO3BpaTa OT IIEPBOHAYAIBHOTO KPEIUTOPA MOJYYECHHOU CyMMBI. [l
TOTO YTOOBI UHTEPECHI 1IECCUOHAPHS HE TTOCTPAIalid B CIIy4yae OTMEHBI
MOPYUYEHUSI CO CTOPOHBI IIEJIeHTa JINOO €ro CMEPTHU, LIECCUOHAPHUIA CTal
MOJTy4aTh CaMOCTOSITENIbHBIN UCK ¢ (PUKIIMEN, OyATO 1IeCCUOHAPUN —
HACJIETHUK LIEJICHTA.

TakuM 00pa3oM, XOTs MPUHITUITHAIBHO JOIMYCTUMOCTD Mepeaaun
npaBa TpeOOBaHUs HE ObLIa MPU3HAHA U MOCJIE YCTPAaHEHUS HEJIOCTAaT-
KOB II€CCHH, OJTHAKO ILIECCHOHAPUIO BCE-TaKM OBLJIO rapaHTUPOBAHO
OCYIIIECTBJICHUE TIEPEIABACMOTO MPaBa CyACOHBIM MOPSIKOM.

[leccust Moria OBITH TPOU3BEJECHA M0 CAMBIM PA3JIUYHBIM OCHO-
BAHUSAM, U €€ JIEMCTBUTEIBHOCTh HE 3aBUCUT OT OCYIIECTBJIEHUS OC-
HOBaHUSI, IO KOTOPOMY IIECCHSI COBEPIIICHA.

Ecmu meccrust mpoM3BOIWIACH BO3ME3[IHO, LIEACHT HEC NEpen
LIECCUOHAPUEM OTBETCTBEHHOCTHh 34 HOPUIUYECKYH) JIE€WCTBUTEIb-
HOCTb TIepeaBacMoro mpaBa TpeOOBaHUsI, HO HE OTBeYas 3a (pakTuye-
CKYIO OCYIIECTBUMOCTh TPEOOBaHMUSI.
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He nmomyckanack meccusi mpaB, HEPAa3pHIBHO CBS3aHHBIX C JIMY-
HOCTBIO JTAaHHOTO KpPEeAUTOpa, HalpuMep, UCKU 00 aJuMEHTax, O JINY-
HOM o0uje u T.m. 3ampernieHo ObUIO MEepeyCTYNHUTh MpaBa, MO KOTO-
pPBIM YK€ TIpeIbsBIIeH UCK. He gomyckanack meccus B mojib3y Oosee
BIUATEIBbHBIX JIUII C 1ETBI0 3AITUTHI TOJDKHUKA, YTOOBI BIUSATEILHBIN
KpEIUTOp HE OKa3ajl JaBJICHHWs Ha CYJIbIO MPU B3bICKAHWUU MO 00s3a-
TENbCTBY. TaK e CyIecTBOBajga BOZMOXHOCTh ClIeNIaTh MpaBo Tpedo-
BaHMs HE TOJICKAIIUM TIepeaade MyTeM CIEIUaIbHOTO COTJIAICHUS
00 3TOM CTOPOH.

3. Ilepesoo donea.

Hapsiny ¢ BO3MOXHOCTBIO 3aMEHBI KpEAUTOpa CYIIeCTBOBAJIA
BO3MO>KHOCTb 3aMEHBbI JTOJDKHUKA. HO eciiu TUYHOCTh KpeauTopa, 1o
oOmieMy MpaBUily, HE UMEET CYIIECTBEHHOTO 3HAYCHMsI JUIS JIOJKHH-
Ka, TO COBCEM HMHaye OOCTOMT JIeJI0 C 3aMEHOU JOJKHUKA. JIMUHOCTH
JMOJDKHUKA HWMEET JUIsl KpeauTopa CYIIECTBEHHOE 3HadYeHue, T.K.,
BCTyIasi B 00s3aTEIbCTBA, KPEAUTOP JOBEPSIET AAHHOMY JIOJKHHKY,
HAJIEeTCs] Ha €r0 MCIOJIHUTEIBHOCTh U IUIATEKECIOCOOHOCTh, M0100-
HOTO C HOBBIM JOJDKHUKOM MOXET He mpouszoiTu. CrenoBaTenbHO,
MEPEBO/I J0JITa BO3MOXKEH TOJIBKO C COTJIACHs KpeauTOopa.

Ocy1iecTBIsjICS NEpeBol Aoara B Gopme Hosayuu, T.€. MyTEM
3aKJIFOYCHHS] KPEIUTOPOM U HOBBIM JOJIKHUKOM HOBOTO JIOTOBODA,
MMEBIIIETO IIEJIbI0 MPEKpaIlleHHe 00s3aTeIbCTBA MKy JAaHHBIM Kpe-
JTUTOPOM U TIEPBOHAYATBLHBIM JOJIKHUKOM,

10.3 O6Ga3aTeAbCTBA C HECKOABKHMH KPEAUTOPAMH HAU
AOASKHUKAMH

B nro6om 00s13aTenbCcTBE €CTh ABE CTOPOHBI: KPEAUTOp (aKTHB-
Has CTOPOHA) W JOJKHUK (maccuBHasg cTopoHa). Kaxnas u3 cTtopoH
MOKET OBITh MPEJCTaBICHA HECKOJIBKUMU JIMIIAMH.

Eciu B 00513aTenbCTBE UMEETCSI HECKOJIBKO KPEAUTOPOB UITU HE-
CKOJIBKO JOJKHUKOB, UX B3aUMHBIE OTHOIIEHUS MEXIy cOOON U OT-
HOILIEHUS K APYT IPYry HE BCEr/a OJUHAKOBBI, OHM MOTYT 3aHUMATh
HE paBHOE IOJIOKEHHUE, a OBITh OJJUH — TJIABHBIM, a APYyrod — g06a-
BOYHBbIM. Hampumep, mopyuurenb, NIpUHUMAIONIUNA Ha ce0si OTBETCT-
BEHHOCTh 32 HCIOJHEHUE 00s3aTeNIbCTBA JIPYTUM JIMIIOM, SIBIISIETCS
T00aBOYHBIM TOJIKHUKOM.
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Bo Bcex Tex ciydasx, Korjaa cojepkaHue 00s3aTeabCTBa J0MycC-
KaeT JieJIeHue 0e3 HapyIIeHMs ero CYIIHOCTH (JICIMMOe 00s3aTeIbCT-
BO), HapuMep, YIJIATUTh ACHEKHYIO CYMMY, IIPHYEM HHA 3aKOHOM, HH
COTJIAIICHUEM CTOPOH HE YCTAaHOBJIEHBI MPaBO KaXXJOT0 KpeauTopa
WU 00S3aHHOCTH KaXKI0TO JOJDKHHUKA B TIOJTHOM pa3Mepe, CUNTAIIOCH,
YTO UMEJIM MECTO J0JICBOE TIPABO MJIN J0JIeBas OTBETCTBEHHOCTb.

Taxxe 0053aTeIbCTBO ¢ HECKOJILKUMHU KPEAUTOPAMH HIIH JTOJK-
HUKaMH MOTJIO OBITh COJIMIAPHBIM, T.€. KaXKIbIH U3 KPEIUTOPOB NMEIT
paBo TPeOOBATh HCIOJHEHHUS BCETO 00s3aTenbcTBa (YIIATUB €MY,
JTOJDKHUK OCBOOOXKIAJICS OT 00SI3aHHOCTH B OTHOIIIEHWM BCEX Kpeau-
TOPOB), WIM KPEAUTOp (MpPU HECKOJbKUX JOJDKHUKAX) MMEN IPABO
TpeboBaTh OT JI0OO0r0 JODKHUKA HCIIOJHECHHS 00s3aTelbCTBA B IOJI-
HOM 00BEMe, a yIutaTa OJJHAM U3 JIOJDKHUKOB MpeKpaliaia 00s3aTeib-
CTBO B OTHOIIIEHHH BCEX OCTAIbHBIX JOLKHUKOB. ColmmapHbIie 00s13a-
TEJILCTBA OBLIN JIMOO MACCUBHBIMHU, €CIIM KAXKIbIM U3 JOKHUKOB ObLI
o0s13aH TIepe KPeIUTOPOM B IOJTHOM pa3Mmepe, Tu00 aKTUBHBIMH, €C-
JU KK U3 KPESAUTOPOB MMEJI IIPaBoO TPeOOBaHUS B IMOJHOM OOBe-
M€ OT JIOJDKHHKA.

10.4 UcioAHEeHHME 00A3ATEABCTBA

ITo cBoeil mpupose 0043aTeIbCTBO — OTHOIIEHUE BPEMEHHOE,
KOTOPOE JTOJDKHO MPEKpaTuThess. HopmanbHbIM criocod mpekpaiieHue
00s13aTeJIbCTBA — €TI0 UCIIOJTHEHHUE.

JI1st TOro 4TOOBI HCIIOJIHEHUE TTPUBENIO K OCBOOOKICHUIO TOJIXK-
HUKa OT 00s3aTebCTBA, HEOOXOAUMO OBLIIO COOJIFOJIEHHE Psaa yCio-
BUU:

1) ucnoaHeHUe JOHKHO OBITH IIPOU3BEICHO JIMIIOM, CIIOCOOHBIM
pacmopspKaThbCs CBOMM HMMYIIECTBOM (IO PUMCKOMY BBIPaKEHUIO,
CIIOCOOHBIM yXY/IIIIATh CBOE UMYILECTBEHHOE MOJIOKEHUE);

2) UCHOJIHEHHUE JOIKHO OBITh MPOU3BEIACHO JIMIY, CIIOCOOHOMY
€ro MPUHATh. TaKuM JUIIOM SBISETCS: KPEAUTOpP (€CIM OH MPU3HACT-
Csl CIIOCOOHBIM PACTIOPSIKATHCSI CBOMM HMMYILECTBOM), €TI0 3aKOHHBIN
MpEJICTaBUTENb, TOBEPEHHBIN, JIUIO, CIEIUATBLHO YKa3aHHOE B JIOTO-
BOpE KaK UMEIOIIHI TTPaBO MPUHATH UCTIOJIHECHUE;

3) UCMOJIHEHUE AOJKHO CTPOTO COOTBETCTBOBATH COJIEPKAHUIO
oOsi3arenbcTBa. Hampumep, 0€3 coriiacusi Kpeautopa JOJDKHUK HE
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MMEET IpaBa UCIOIHUTH 00s13aTeNbCTBO 10 yacTsM. [lo cornamenuo
CTOPOH B3aMEH MpeaMeTa 0053aTeNIbCTBa MOXKHO ObLIO MPEIOCTaBUTh
JUTS TIOTaIlleHUsI 00s3aTENbCTBA YTO-IM00 MHOE (3aMEHA UCTIOHEHHUS);

4) c pa3BUTHEM TOPTOBIU MEXIY JULAMHU, )KUBYIIUMHU B Pa3HbIX
MeCTax UMIIEPUH, U B OTHOIIIEHUH TOBAPOB, HAXOAAIIUXCS HE TaM, Te
3aKJIIOYAETCS IOTOBOP, MOJYYHIIO BaXXHOE 3HAUEHHUE MeCmo UCHOJIHe-
Hus. Kak mpaBuiio, MECTO UCTIOTHEHHUS ONPEIETISIOCh 110 TOMY MECTY,
716 MOYKHO TMPEIBIBUTH UCK U3 JIAHHOTO 0053aTeNIbCTBA, @ TAKUM Me-
CTOM CUHUTAJIOCh MECTO >KUTEJIbCTBA JOHKHUKA WM (T10 >KEJTaHUIO OJ-
HOU U3 CTOpPOH) Puwm;

5) 00s13aTeNIbCTBO JIOKHO OBITH UCIIOJIHEHO B CPOK, MPETYCMOT-
PEHHBIN B JIOTOBOPE WJIM BBITEKAIOIIUN U3 XapakTepa JI0roBopa U 00-
CTOATENLCTB €r0 3aKII0UYEHUs (HarpuMmep, Ipu Mpojake ToBapa, Ha-
XOJILIErOCs B APYTOM MECTE, IOJDKHUK UMEN B CBOEM PaCIOpSKEHUN
BpeMsi, HOpMaJbHO HEOOXOAUMOE JJI €T0 IEPEBO3KH, U T.1I.).

JlocpouHoe UCHOJIHEHHE 00s53aTeIbCTBA JOMYCKAJIOCh TOJIBKO,
€CJIM 3TO HE HapyIIaJ0 UHTEPECOB KPEAUTOPA.

10.5 ITpocpouka ucrioAHeHUA

IIpocpouka dondxcHuka

[Ipocpouka B UCIIOJIHEHNHN 00s13aTENBCTBA BIEKIIA JJIs JOJDKHUKA
HEOJIaronpUATHBIE TOCIEACTBUSA, KOTOpPbIE CBOAWINCH K TOMY, YTO
KpEIUTOp BIIpaBe ObUT TPeOOBATH MOJHOTO BO3HATPAXKICHHUS 34 BEChH
TOT yuiepO, KaKOW IJI1 HEr0 MOT BO3HUKHYTh BCJIEICTBUE HEHCIIOJIHE-
HUsl 00s13aTeNbCTBA (T.€. HACTyIaja OTBETCTBEHHOCTh 32 BO3MOXKHbBIE
yOBITKH ¥ HEMOJIYYEHHBIE KPETUTOPOM JI0XO/IbI).

Hpyroe HeOIaronpuaTHOE M1 JOJDKHUKA IIOCIENCTBHE IPO-
CPOYKH COCTOSIJIO B TOM, YTO IIPY MCUMCIEHUU CYMMBI BO3MEILICHUS B
MIOJIb3Y KPEAUTOPA BO3MOYKHOE K MOMEHTY IPHUCYKICHHUS yMEHBbIIIE-
HUE CTOMMOCTH IIpEeAMETA 0053aTENbCTBA HE YMEHBIIAIO OTBETCTBEH-
HOCTb JOJDKHUKA, 4 YBEJIMYEHHE CTOMMOCTH YBEIWYUBAIO CyMMY
B3BICKAHUSL.

OaHako HaWBBICIIYIO (32 BECh MPOMEKYTOK BPEMEHU MEK]Yy Ha-
CTYIJIEHUEM IPOCPOUYKH U MPUCYKACHUEM) LIEHY BEIIH IJIaTHII TOJIb-
KO BOD, BCSAKUU JPYroM IOJDKHHUK MPUCYXKIAICSI B TaKOM pa3mepe
JUIIb B TOM CIIy4ae, €CIu KPEAUTOP NOKAXKET, YTO IIPU CBOEBPEMEH-
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HOM HCHOJIHEHUHM 00s3aTeIbcTBA OH MMEHHO B TOT MOMEHT, KOrja
ObLTa HanOoJIee BhICOKas II€HA BEIM, IIpo/aa Obl ee.

HaxkoHnelr, 3a MpoCpoUKy C JOJKHUKA B3bICKUBAJIUCH MPOLCHTHI.

JlelicTBrE MPOCPOUKHU JOJDKHUKA MPEKPaAIanoch, €CIU OH Iepe-
JaBaJl KPEAUTOPY BCIO CYMMY JI0jra C TEMH OOpPEMEHEHUSIMH, KOTO-
pbI€ BO3HHKIIM B pE3yJIbTaTE€ MPOCPOUYKH, TO K€ CaAMOE€ HACTyNaJo, €c-
JU CTOPOHBI JIOTOBapUBAJIUCh O MPOJOJLKEHHH 0053aTEIbCTBEHHBIX
OTHOIIICHUH (HampuMep, O HOBBIX CPOKaX UCIIOJHEHUS ).

[Ipekpaiienue IeUCTBUS MPOCPOUYKM HE YHUUYTOKAIO YKE BO3-
HUKIITUX TOCIEACTBUI TPOCPOUKH.

lIpocpouxa kpeoumopa

[Ipocpouka KpemuTopa HACTymajla, €Cid OH 0€3 YBaKHUTEIBbHBIX
IPUYMH HE NPHHUMAT HCIIOJHEHHS 0053aTelbCTBA, IPEII0KEHHOTO
eMy JIOJDKHHKOM HajyIekanuM oopa3om. [IpuarnHa yCcTaHOBIICHHS TaKO-
ro MpaBujia 3aKJII0Yajgach B TOM, YTO, XOTS MPUHATHE UCIIOJHEHUS —
HE 0053aHHOCTh KpPEIUTOpa, a TOJIBKO €ro IpaBo, HO JOKHHUK HE
JTOJDKEH CTPaaaTh OT TOTO, YTO KPEAUTOP O3 yBAKHUTEIBHBIX MPUYHUH
HE NMPUHUMAET HUCIIOJHEHHUS, T.K. B 3TOM cliydae sl JOJDKHHUKA BO3-
HUKaJIX JOTOJIHUTEIbHBIE OOpPEMEHEHHS II0 COXPAaHCHUIO IIpeaMeTa
00s13aTeILCTBA, €r0 XPAHCHHIO U T.I1.

[Ipocpouka KpeauTopa UMeia CBOMM TIOCIICICTBHEM OCIabiieHHe
OTBETCTBEHHOCTH JOJDKHHKA: €CJIM II0 XapaKTepy 00s3aTelbCTBAa OH
OTBeYaJI ObI JTake 3a JIETKYI0 HEOCTOPOKHOCTh, TO C MOMEHTa Ipo-
CPOYKH KpEeAuTOpa JOJDKHHUK OTBEYAJ TOJBKO 32 YMBICET M TPyOyIo
HEOCTOPOKHOCTD; €CJIM JIOAT OBLT IIPOIICHTHHIM, HAYNCIICHHE MPOIICH-
TOB IMPEKPAIagochk. J[OIDKHHKY TMpeaocTaBisiach BO3MOXKHOCTh BO-
00111e OCBOOOIUTHLCS OT BCAKUX 3a00T O MpeaMETe J0Jra, ciaB €ro B
MTOMEIIICHHUE CyAa MU Xpama.

10.6 OTBETCTBEHHOCTDb AOAKHUKA 34 HEUCIIOAHEHUE
00s13aT€ABCTBA

B cinydae HeucnonHEeHUs WA HEHAJICKAIIErO HWCIIOJIHEHUS
JTOJDKHUKOM CBOETO 00s13aTE€IbCTBA OH HEC OTBETCTBEHHOCTH IEPE]
KPEIUTOPOM.
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®opMbl OTBETCTBEHHOCTH HEHCIPABHBIX JOJDKHUKOB OBUIA HE-
OJIMHAKOBBI B PA3JMYHBIE HUCTOPUUECKUE TEpUOJbl. B paHHeM pum-
CKOM IIpaBE Takasi OTBETCTBEHHOCTh HOCWJIA JINYHBIA XapakTep, T.€. B
cllyyae HEHUCITOJIHEHUsI 00s3aTeNbCTBa K JIOJDKHUKY CaMUM KpEIUTO-
POM MPUMEHSIIUCh MEPbI BO3JICUCTBUS, HAIIPABJICHHBIE HA caMy JINY-
HOCTh JOJDKHUKA (3aKJIIOYEHHE B TIOPbMY, Mpojaaka B paOCTBO, JH-
nieHue ku3Hu). C TeUeHHEM BPEMEHM YKE B PA3BUTOM PUMCKOM Mpa-
B€ ()OPMBI OTBETCTBEHHOCTH OBUIM CMSITYEHBI — JIOJIKHUKHU CTAIH OT-
BE€UYaTh TOJHKO CBOMM UMYIIIECTBOM, OHU OBUIA 00S3aHBI BO3MECTUTH
KPEIUTOPY MTOHECEHHBIN UM yIepo.

OTBETCTBEHHOCTh JOJDKHUKA CTPOMJIACH HA TPUHIIUIE BUHBI:
JTOJDKHUK OTBEYANI TOJIBKO B TOM CJIy4Yae, €CJIi OH BUHOBEH B BO3HUK-
eM JIJIsl KpeauTopa yiepoe.

Buna nomxHuka paznuyanachk no crenensM. Hamboiee TskKoit
U HEJOMyCTUMOM (POpMOI BUHBI MPU3HABAIIOCH YMbIULIEHHOE NPUYU-
HeHue Bpena. 3a TaKyl0 BHHY JOJKHUK OTBEYaJl BCErJa HE3aBHUCUMO
OT xapakrtepa AoroBopa. He npusHaBanuch JeHCTBUTENBHBIMU COTJIA-
IIEHUSI, B KOTOPBIX JIMIIO 3apaHee OTKA3bIBAJIOCh OT CBOETO MpaBa Tpe-
OOBaTh BO3MEIIICHUS YMBIIIJIEHHO MPUYUHEHHOTO Bpea.

Hpyras popma (CTENeHb) BUHbI — HEOCHOPOHICHOCHb, PA3TNYA-
Jach MO CTETNEHU HEOPEKHOCTH: 2pybasi HeOCMOPOICHOCb U N1e2Kdsl
Hebpedcnocmy. CUUTAIIOCh, YTO TPyOYI0 HEOCTOPOKHOCTh JAOMYCKAET
TOT, KTO HE MPEIyCMATPUBAET U HE MMOHUMAET TOrO, YTO Mpeaycmar-
pUBAaET M MOHUMAET BCSAKUU CpeAHUN YeloBeK. 3a rpyOyro HEoCTO-
POXKHOCTh JIOJKHUK Tak)Ke OTBEUYAJI MO JIF0OOMY JOTOBOPY, HOO «Tpy-
0asi HEOCTOPOKHOCTh MPUPABHUBAECTCA K yMBICTY». JIerkoil HEOpex-
HOCTBIO IIPU3HABAIOCH TAKOE MOBEICHHUE, KAKOTO HE JIOMYCTUI OBl XO-
pounii U 3a00TIauBbIA X035iMH. K HEOCTOPOKHOCTH MPHUPaBHUBAIOCH
TaKX€ U HEYMEHUE YTO-TO COBEPIIUTH, HEONBITHOCT.

bosee cTporas OTBETCTBEHHOCTbD, T.€. JAXKE 3a JIETKYI0 HEOpexX-
HOCTh, BO3Jarajlachb Ha JOJDKHUKA, KOTOPBIM ObUI 3aMHTEpECOBaH B
BO3HUKHOBEHHMH CBOEIro 00s3aTeIbCTBA (T.€. JOTOBOP C B3aMMHOM 3a-
WHTEPECOBAHHOCTHIO CTOPOH). Tak, 6€3BO3ME3HBIN XpaHUTEIh BEIIH
HEC OTBETCTBEHHOCTh TOJBKO 3a IpyOyH0 HEOCTOPOKHOCTh U yMBIIII-
JIEHHO€ NpUYuHEHHe Bpena. HampoTtus, nuI0, MONMy4YHBIIEE BENh B
0€3BO3ME3/IHOE TOJIb30BAHUE, OTBEYAIO JIaKe 3a JIETKYI0 HeOpex-
HOCTb, T.K. OHO HETIOCPEJCTBEHHO 3aMHTEPECOBAHO B IOTOBOPE.
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Kak mpaBuiio, KaKapld OTBEYAI TOJIBKO 32 CBOKO JIMYHYIO BHUHY,
3a JEUCTBUS OPYTUX JUL JOJDKHUK OTBEYAJI JIMIIb TOTJA, KOrAa MOX-
HO OBUIO M €My MOCTaBUTh B BUHY WM HEIOCTATOYHO OCTOPOKHBIM
BBIOOp HEOOXOAMMOTO MTOMOIIHUKA U T.M., JEHCTBUEM KOTOPOIO IMpH-
YUHEH yIIepO KpeauTopy, WM HEJOCTATOUHO BHUMATEIbHOE HAOIIO-
JICHUE 3a JEUCTBUSIMH TAKOTO MIOMOIIHHUKA.

Ecnu nuiio nposiBiisiio MOJHYI0 BHUMATEIbHOCTh, 3a00TIUBOCTD
Y T.IL., & BPEJ BCE-TAKU HACTYyNaJl, TOBOPST O CIIy4allHOM BpeJie, 3a KO-
TOPBIM HUKTO HE OTBeYaeT. [IpakThuecku 3TO 03HA4aN0, 4TO CIIydau-
HO HACTYNUBIIMHI yIIEpO MPUXOIUTCS HECTH COOCTBEHHHUKY YHHYTO-
KEHHOTO (MCTIOPUYEHHOT0) UMYIIIECTBA. B HEKOTOPBIX OCOOBIX KaTero-
pHUSAX OTHOIICHHM, KOT/Ia MpU3HABAJIACh HEOOXOAUMOCTh YCHIIUTh OT-
BETCTBEHHOCTb, JOMYCKaJIach OTBETCTBEHHOCTh 3a Cily4yai (HarpuMmep,
IIPU MPOCPOUYKE TOJLKHUKOM MCIOJIHEHUS 00s3aTenbcTBa). Takad mm-
pOKasi OTBETCTBEHHOCTh Obljia, HANpPUMEP, BO3JOKEHA MPETOPCKUM
3JMKTOM Ha Co/iepKareyiell TPaKTUPOB, MOCTOSUIBIX TBOPOB, KOpadieil
3a BEIIY, PUHATHIE OT UX MOCETUTENIEN U MyTEIIECTBEHHUKOB. HO 1 B
3TOM Clly4ae JOJHKHHUK BCE K€ MOT OCBOOOJUTHCS OT OTBETCTBEHHO-
CTH, €CJId HACTYNUBIIMK CIy4ail ObUT UCKIIOYUTEIBbHON, CTUXUIHOM
CUJION, COMPOTHUBJIEHUE KOTOPOW HEBO3MOXKHO (TaK HA3bIBAEMOW He-
OJIOJTUMOMN CHIION).

10.7 Bo3mernenwue yrepoa

Bpen, wnu yiep0, MOXHO OHECTU B UMYIIIECTBE WM B UHTEpE-
cax JINYHOTO HEMMYIIECTBEHHOrO XapakTepa. Bompoc o Tom, Bo3Me-
IIaJICA JIM 10 PUMCKOMY IPaBy HEMMYIIECTBEHHBIM BpEN, OCTAETCs
copHbIM. Bo BCsikoM ciiyuae, HauOoJjiee BaXKHOE 3HAUYCHHUE U OoJiee
pa3pabOTaHHbIE IMpaBWJIa B PUMCKOM IIpaBE€ HUMEJIO BO3MEILECHUE
UMYIIECTBEHHOTO Bpeaa.

[TonsiTue Bpena ciaranoch U3 AByX KOMIIOHEHTOB:

1) nonoXXuTENbHBIE NOTEPH, T.€. JIMIIEHHUE TOTO, YTO YXKE BXOJIU-
JI0 B COCTaB UMYIIECTBA JJAHHOTO JIMLIA;

2) ynyuieHHasi BbIroJia, T.€. HEMOCTYIUIEHHE B MMYIIECTBO JIaH-
HOr'O JIMIA T€X LIEHHOCTEH, KOTOpbIE AOJKHBI ObUIM Obl MOCTYIUTH
P HOPMAJIbHOM TE€YEHUU OOCTOSITEILCTB (€CiiM Obl HE TO COOBITHE,
KOTOPOE CITY>KUT OCHOBAHUEM BO3MEIIECHUS).
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Pazmep BO3MemeHusa Bpeaa HHOTAA ONPEAEIIICA MO PHIHOYHOM
CTOMMOCTH HEJOCTABJICHHBIX, YHUYTOXKCHHBIX, MOBPEKICHHBIX Be-
e, B OOJIBIIMHCTBE CIIy4aeB yYHMTHIBAJIACh CTOUMOCTh BEIIHU TPHU
JTAHHBIX KOHKPETHBIX OOCTOSATENbCTBAX (HANpUMep, yOUT pad, BXO-
JUBIIANA B COCTaB TPYIIHI pabOB-aKTEPOB; IPU BO3MEIICHUH Bpe/ia 3a
youToro paba yuuThIBae€TCs, HAPSIY C MIPOUYUM, YMEHBIIIEHUE CTOMMO-
CTH OCTQJIbHBIX PaOOB BBUY HapylieHUs: aHcaMmOJis1). OJHaKO BCSKOTO
po/a JTUYHBIC MPUBS3AHHOCTH MOTEPIICBIIETO BO BHUMAHHE HE IPHU-
HUMAIOTCSl (Hampumep, €clid YOUTHIN pad sBIISUICS CHIHOM TOTEPIICB-
mero padoBiajeblia, €ro POAUTENIbCKas MPUBI3aHHOCTh HE YUUTHI-
BaJIach).

[Ipu onpeneneHun Bpeaa, MoJISKAIIETO BO3MEIICHHUIO, HE TIPH-
HUMAJICA B pacyeT TOT BpeJl, KOTOPbId BO3HUK BCIEACTBHUE 0€33a00T-
HOCTH, HEpacCHopsSAUTEIHPHOCTH W T.II. camMoro mnotepnesmiero. Ha-
npumep, paboBiajeNel] 3aKynuil MIICHUITY Ui COJEpKaHUs CBOUX
paboB, HO MPOJAABEI] HE JOCTABWJI MIIIECHUILY, TOKYHATelb XKeIaeT IMo-
JYyYUTh BO3MEIIECHUE yIiepOa, MOHECEHHOIO0 BCIEICTBUE THOEIU pa-
O00B OT rojona. B sToM ciydae mokymareib MOXKET PacCUUTHIBATH
TOJIPKO Ha BO3MEIICHHUE CTOMMOCTH IIIEHUIIBI, HO HE paboB, T.K. MO-
Kylareib JOJDKEH ObLT KYyNMUTh TMIIEHUIY (3a CUEeT HEUCIPaBHOTO
poJiaBiia) B IPYrOM MECTE U HE JOBOAUTH CBOUX pabOB JI0 TOJIOAHOM
CMEpPTH.

Bo3Memanuce TOAbKO Oyvbkailiime MOoCieACTBUSI TOTO (hakTa,
KOTOPBIN TOCTY>KHJI OCHOBaHHWEM BO3MEIICHUS (MPsSMbIE YOBITKH), HO
HE KOCBEHHbIE (OoJjiee OTAaJICHHBbIE) YOBITKHM, Hampumep, JUIo, To-
BpEJUBIIIEEC UY)KO€ 37aHWEe, OTBEYAJIO 3a CTOMMOCTh HEOOXOIWMBIX
UCIIPaBJICHUM, HO HE 3a KpaXy, COBEPIICHHYIO pabOYMMU, TIPOU3BO-
JTUBIIIMMH PEMOHT.

10.8 ITpexpamreHne 00:A3aTEABCTBA IIOMHMO
MCIOAHEHUA

Takoe mpekpalieHue 0053aTeNIbCTB MPOUCXOAWIO B ClIydae HO-
BallMM U 3a4eTa.

Hoeayuss — noroBop, KOTOPBHIM IOTaIlaJIOCh CYIIECTBYIOIICE
00513aTeILCTBO MyTEM YCTAHOBJIEHUS HOBOTO. J[JIs 3TOM 1Eu CITy KU
YCTHBIN 10TOBOP — CTUITYJIALIUS.



115

Jlist Toro 4ToOBl HOBAIMS MPOW3BENa MOTAIICHUE CYHIECTBYIO-
IIIeTO 00s13aTeILCTBA, OBIIIO0 HEOOXOIUMO:

— yT0OBI HOBOE 0053aTENHCTBO YCTAHABIMBAIOCH UMEHHO C Ha-
MEpPEHHEM IOTaCUTh MPEKHEE;

— B HOBOM 0043aTe€lnbCTBE [OJKEH OBUI MNOSIBUTHCA KaKOM-
HUOY/Ib HOBBIA 3JIEMEHT MO CPABHEHUIO C MPEHKHUM 00513aTE€IIbCTBOM,
HalpuMep, HOBOE OCHOBaHME O00s3aTeNbCTBA (JIOAT W3 KYIUIH-
NpOJIayKh MpEeBpallajicss B 3a€MHOE 0053aTEIbCTBO), COACP)KAHUE
(BMecTO mepedayu BelM JOJDKHA ObUIa ObITH MepeiaHa JICHEeXHas
CymMMa), CyOBEKT 00s3aTeNbCTBA (HOBBIM KPEIUTOP WIH JOJIKHUK, T.€.
NepEeBOJI 10JTa WK YCTYIKA MpaBa TPeOOBaHMS).

3auem — mpekpalieHue 00s13aTesbcTBa MOCPEICTBOM IOralie-
HUS B3aUMHBIX 0053aTEJIbCTB B TOM pa3Mepe, B KaKOM OJHO TpeOoBa-
HUE COBIIaJIaeT ¢ JApyruM (Hampumep, eciun A nomxen B 500, a B
nokeH A 800, To B pe3yibTare 3adera MepBoe 0053aTENbCTBO IIpe-
Kpalaercs, a Bropoe octaercs B cymme 300).

B Pume 3adeT mosBMIICA HE KaK CHOCOO MpEKpalleHHs 00s13a-
TEJIbCTB, a KaK CPEJCTBO YHPOIISHUs Iporiecca, T.K. ApeBHEHIee
PUMCKOE TIPaBO HE JOIMYCKaio OObEeIMHEHHS B OTHOM CyJACOHOM IPO-
1ecce IByX BCTPEUYHBIX MPETEH3UH.

3a4eTy MoJJICKAIM JTUIIb:

a) BCTpeuHble TpeOOBaHUS (KPEAUTOP MO OJHOMY TpeOOBAHHIO
OBLIT JOJDKHUKOM TI0 IPYTroMy, B OOpaTHO);

0) eCTBUTENIbHBIE TPEOOBAHMUS;

B) OJTHOPOIHBIEC TPEOOBAHMS (JICHBIM 3a JCHBIY, BUHO 32 BUHO U T.]I.);

T) «3penbie» TpeOoBaHUs (B CMBICIIE CPOKa MOTaIleHuUs );

1) SICHBIE.

Henp3s Obuto TpeOoBaTh 3aueTa, €CJii OCHOBaHHE TpeOOBaHMsI Ha-
MPaBJICHO HA BO3BPAT TOT'O, UTO JTOJKHUK HE3aKOHHO MPUCBOMII ceOe, Ha
BO3BpaT OTJAAHHOTO Ha COXpaHEHHUE, HAa B3bICKAHNUE AJTMMEHTOB U T.]I.
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11. AOI'OBOPDbI

11.1 ITonAaTHE 1 BUABI AOTOBOPOB

CBsi3b MEXY KPEIUTOPOM U JTOJDKHUKOM, HA OCHOBaHUU KOTO-
POl KpeIUuTOp UMEJ IpaBO TPeOOBaTh, a JOMKHUK OOS3BIBANICA YTO-
AM00 COBEPIIUTHh WM HE COBEPUIUTH U T.I., MOIJIa yCTaHABIUBATHCS
TOJILKO CIIOCOOaMU, YCTAaHOBJICHHBIMU TTpaBOM. Takue CcrocoObl Ha3bl-
BAIOTCSl UCTOYHUKAMHU 00S3aTENbCTB, T.€. OBUIM TaKUMU MPABOBBIMU
dakTamMu, MOCJIEACTBUEM KOTOPBIX SIBISIIOCH BO3ZHMKHOBEHHE 00s3a-
TEJbCTBEHHBIX OTHOIIEHUN. DaKThl IEIUINCh HA €CTECTBEHHBIE PO-
UCIIECTBUS (COOBITHS) U YEIOBEUECKHUE ACHCTBUSI.

CoObITHs co3/MaBaay 00s3aTeNIHCTBA HAa OCHOBAHUHU TIpeIvca-
HAW NPaBONOPSIAKA, HE3ABUCUMO OT BOJIM CTOPOH, HAIIPUMED, POKJIIE-
HUE, CMEPTh, HEMIPEOJOJMMbIE CHIIBI U T.J. B Takux ciydasx oOs3a-
TEJIHCTBA BO3HUKAIM MPHU YCTAHOBJICHUHM TAaKOro ()akTa U TOJIBKO IO
3aKOHHOMY PacHOPSIKEHHUIO.

YenoBeueckue MEUCTBUS KaK HCTOYHHUKH OO0S3aTENbCTB JEIH-
JUCh Ha JOMYCTUMbIE U HEJIOMyCTUMBIE (IEeNUKThI). BaxkHeiiee 3Ha-
YeHHE U HauOOJIbIIEe PACIPOCTPAHEHUE CPEIA JIOMYCTUMBIX UYeIOBE-
YECKHUX JIEUCTBUHN (B CMBICIE MCTOYHUKA O0S3aTEIBCTB) UMEIU JIOTO-
BOPBI.

JloroBop — ecTbh 0053aTENBCTBO, BO3HUKAIOIIEE B CHIIy COIJIa-
HICHUS CTOPOH U MOJIB3YIOLIEECS NCKOBOM 3aLIATOM.

JIoroBop Kak OAHO M3 OCHOBAHWI BO3HUKHOBEHHUS 00S3aTENIbCT-
Ba UMEET MECTO TOJIKO TOTJIa, KOTJa BOJIA CTOPOH, BCTYMNAKOIIUX B
JIOTOBOp, HamlpaBjeHAa Ha YCTAHOBJIEHHE O00S3aTEIbCTBEHHBIX OTHO-
ICHUU.

Pumckast oroBopHasi cucteMa sBIsiIach CI0XKHOM M cBoeoOpas-
HOH, T.K. OHa pa3inyaja TOJIbKO JBa BUAA JOTOBOPOB: KOHMPAKMbL U
naxkmol.

Konmpaxmuvr — 1OTOBOpBI, IPU3HAHHBIE IIUBUJIBHBIM MPABOM U
CHaO>XECHHBbIE MCKOBOM 3amuToi. B prMcKOM mpaBe ObLI yCTaHOBJICH
VCUEPNBIBAIOIINN MEPEYEHb KOHTPAKTOB, BHE IMPEJIECIIOB YCTAHOBJICH-
HOTr'0 Kpyra KOHTaKTOB CTOPOHAM 3alpeniajoch MPAKTUKOBATh KaKUE-
100 HOBBIE, HE MPETYCMOTPEHHBIE 3aKOHOM KOHTPAKTHI.
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Ilaxmvr — HedOpMalIbHBIE COTJIAIICHUSI CAaMOTO Pa3HOOOpa3HO-
ro coaepxkanus. [Io oOmeMy npaBuily MakThl HE TOJIB30BAIUCh UCKO-
BOW 3amuTor. C TEYEHHEM BPEMEHU HEKOTOPBIE M3 ITAKTOB BCE XK€
MOJIYYHJIM UCKOBYIO 3aIlUTY.

B xiaccuueckoM pUMCKOM IpaBe MMEPBOHAYAIBHO CYLIECTBOBA-
JIO YETHIPE OCHOBHBIX BUJ]a KOHTAKTOB:

1) peanbHbIe (C 0053aTEIBLCTBOM TI€peIau BEIICH );

2) BepOasibHBIE (YCTHBIC);

3) nuTTepanbpHble (MMCbMEHHBIE);

4) KOHCeHCYyaJIbHbIE (MPHU KOTOPBIX 00S3aTEIBCTBO BO3HUKAET B
CUJIy y>K€ BO3HMKHOBEHHS CaMOr0 COIJIAIICHUS HE3aBUCUMO OT Iepe-
Jlauyy BEIIN).

Kaxnast u3 3TuX Kateropuii oxBaThiBaja CTPOr0 OIPAHUYEHHOE
YHUCJIO TOYHO OMNPENEIECHHBIX KOHTPAKTOB. MeXAy TeMm IpoaoiKaB-
1iasi pa3BUBAThCS U YCIOXKHATHCS XO3SUCTBEHHAS! KU3Hb BBIJBHUIAJIa
BCE HOBBIE MOTpeOHOCTHU. [0/ UX BIMSIHUEM B PUMCKOM IpaBe ObLIH
NPU3HAHBI MMOJJIEKAIIMMU 3allUTE U JPYTUE TOTOBOPBI, KPOME Iepe-
YUCIICHHBIX MCUEPIBIBAIOIINX KATErOpHid, BCTYIIABIIME B CUIIY IOCIE
BBITIOJIHEHUSI OJJTHOM M3 CTOPOH CBOEro o0si3arenbeTBa. [10cKoIbKY Ta-
KOr0 poja JOTOBOPBI MOJYYHJIA MPU3HAHUE TOTAA, KOTJa OCHOBHAs
CUCTEMa KOHTPAKTOB yxke Oblia cpopMHUpOBaHA U JJI TAHHBIX JOTO-
BOPOB (Kak 0OIIel KaTeropuu) pUMCKHUE FOPUCTHI HE HAIUIM OOIIEro
Ha3BaHUs, 3Ta HOBAs TPYIA KOHTPAKTOB MOJIy4Ynsia (MMO3AHEE y Cpea-
HEBEKOBBIX IOPUCTOB) HAUMEHOBAHUE Oe3bILMeHHbIX KOHTPAKTOB.

Hozoeopvl cmpoeoeo npasa u ochoganHwle Ha 00OPOU cogecmu

B npeBHepecnyOIMKaHCKOM PUMCKOM IpaBe popMaIn3M Xapak-
TEPU30BaJ] HE TOJIBKO MPOIEAYPY 3aKIIOUEHUS, HO TaKKe€ U TOJIKOBa-
HUS COJACPKaHMS 3aKIFOYEHHOTO J0TOBOpa M ero mpumeHeHue. [Ipu
TOJIKOBAaHUHM JIOTOBOPAa OCHOBHOE 3HAYCHHE MPHUAABAIOCH HE TEM
MBICJISIM, KOTOPBIE XOTEJH BBIPA3UTh CTOPOHHI, a OykBe JMoroBopa. B
TOM CMBICJIE JOTOBOPHI JPEBHEPECITYOIMKAHCKOTO MpaBa HOCUIN Ha-
3BaHHUE JOTOBOPHI (CHIENKH) CTpororo mpaBa (negotia stricti juris).
CtporocTth BeIpakajach B TOM, YTO CTOpPOHA HE MOIJIa CChIIATHCS Ha
HaMEpEHUE BJIOKUTH B JJOTOBOP COBCEM HE TO COJIEpP)KaHUE, KAKOE BbI-
TEKaJI0 U3 OYKBaJIHHOTO CMBICTIA JIOTOBOPA.

C pa3BuUTHEM 3KOHOMHKH, ¢ U3MEHECHHEM Ha OCHOBE BO3HUKHO-
BEHHSI HOBBIX MPOW3BOJACTBEHHBIX OTHOIICHUM MOHITUH O MpaBe MpHU
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TOJIKOBAaHMM 3aKOHOB M JIOTOBOPOB TMeEpecTaiu cierno (hopmMaiabHO
pUACPKUBATHCA OYKBBI 3aKOHA, 4 CTAJIM BHUKATh B €r0 CMBICH. B 00-
JaCTU JIOTOBOPOB Ha OYKBY CTaJIi CMOTPETh Kak Ha CPEJCTBO BhIpa-
KEHUSI MBICTIEH ¥ B COOTBETCTBUU C ATUM CTaJIM UCXOJUTH HE TOJIBKO
U3 TOr0, UTO CKa3aHO, HO U3 TOTrO, K YeMy ObljIa HampaBlieHa BOJIS JI0-
TOBOPUBIIUXCS JIKIl (OyKBaJIbHO — YTO CJHENaHO). bbuin JomymieHsbl
NpU CTIOPax, BO3HUKAIOIINX M3 JIOTOBOPOB, CCHUIKA Ha TaKUe OOCTOS-
TEJICTBA, KOTOPBIE AeNalii TpeOOBaHUE U3 JIOTOBOPA, (hOPMAIBHO Ipa-
BUJILHOE, HO TIO CYIIECTBY HE 3aCIy>KUBAIOIIMM 3al[UThl BBUIY SBHOMN
HE0O0POCOBECTHOCTH MCTIA. B Takux ciydasx puMCKHE FOPUCTHI TOBO-
pWIK, YTO JOTOBOP HCTOJIKOBBIBAETCS MO JOOPOH COBECTH, OTCIOJA U
caMH JIOTOBOPHI, JTOMYCKAaBIIIME TaKOE TOJIKOBAHUE, CTAJIM Ha3bIBAThCS
OCHOBAHHLIMU HA 000poll cogecmu. bonee HOBbIE KATETOPUH JIOTOBOPOB
— pealibHble U KOHCEHCYyaJbHbIE (KpOME JOTOBOpa 3aiiMa) — ObUIM
JIOTOBOpaMH, OCHOBAaHHBIMHU Ha TOOPOM COBECTH.

Jloco60pbl 00HOCMOPOHHUE U 08YXCMOPOHHUE

Bo BcsikoM J10roBOpe BBIpa)KAaeTCS BOJIS JBYX CTOPOH, B 3TOM
CMBICJIE BCSIKUM JIOTOBOP €CTh JIBYCTOPOHHsISI cienika. Ho, Oymyuu
BCErja JIBYCTOPOHHUMH CACIKaMHU, JOTOBOPHI ACIATCS HA OJHOCTO-
POHHHME M JBYCTOPOHHME, B 3aBUCUMOCTH OT TOI'O, YCTaHABJIMBAECTCS
71 00S13aHHOCTh Ha OJTHOM TOJIBKO CTOPOHE WJIM K€ Ha 00€MX CTOPOH.
[IprumMepoM OJHOCTOPOHHETO JIOrOBOpa SIBJISETCS JIOrOBOp 3aiimMa —
00s13aHHOM CTOPOHOM SIBJISETCS TOJIBKO 3a€MIIUK, 3aiiMOJIaBEI] TOIbKO
UMEET IpaBoO TPeOOBATh BO3BpATa 3aHATOM CyMMBbI, HUKAKOW 00s3aH-
HOCTH Ha HEM He JIeKUT. [IpuMepoM ABYCTOPOHHETr0 JOTOBOpPa MOYKHO
Ha3BaTh JIOTOBOP HaiiMa BEIIM — KaXKJas U3 CTOPOH UMEET HE TOJIBKO
npaBa, HO U 00sI3aHHOCTH: HaliMoJaTeNlb 00s3aH MPENOCTABUTh BEIllb
B I10JIb30BaHKE, & HAHMMATEJIb — BHOCUTbh HAEMHYIO IJIaTy U B OIpe-
JIEJICHHBIN CPOK BEPHYTH BEII[b B UCIIPABHOM COCTOSIHUHU.

11.2 YcaoBua A€HICTBUTEABHOCTH AOTOBOPOB

YCIoBUAMU AEUCTBUTENBLHOCTH JIOTOBOPOB SBJISIOTCS CIIEAYHO-
1Y€ MOJI0XKEHUS

1. Kak Bcskas cienika, JOrOBOP MPEAIONIAraeT BhIpAXKEHUE BOJIN
JUL, coBepliaromux ero. IIpu 3ToM BOASA TOW U APYrOW CTOPOHBI
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JOJIKHAa COOTBETCTBOBATH OJIHA JIPYroi, 00€ BOJIM JOJAKHBI OBITH CO-
rJ1acoBaHbl MexAy co0oi. Coenacosannas 60 cmopoH, BbIpaKEHHAs
BOBHE (B HEOOXOJUMBIX CIIy4asx — B HaJjiexaiieil popme), BIsIeTCS
HEOOXOUMBIM YCIIOBUEM JACHCTBUTEIBHOCTU JIOTOBOPA.

2. 3akounocms coldepacanusi 00206opa. JIoroBOp HE IOJIKEH
UMETh CBOMM MPEIMETOM JICUCTBUE, HapyIIalolee HoOpMbI rpaBa. Ha-
paBHE C MPOTHMBO3AKOHHBIM COTJIAIICHUEM CTaBUTCS COTJIALICHUE,
MPOTUBOpEYAIEe MOPaJIU WU «J00OphIM HpaBam» (Hampumep, oo0si3a-
TEJILCTBO HE BCTYIATh B OpaK).

3. O06s13aTeNbCTBO AOIKHO UMETH ONPEACIIEHHOCTh COJIEPKAHUS.
OpnHako 00s13aTeNbCTBA ACHATCA HA OMPEJCICHHBIE UM HEOIpPE/IeCH-
HbIE. DTO pa3IM4he CBOJUTCA K TOMY, YTO B OJHHUX CIydasX COJEp-
KaHHE 00s3aTeNIbCTBA C MOJHOM SICHOCTHIO M TOYHOCTBIO OMPEACIICHO
B CaMOM JIOTrOBOpe (OIpeielIeHHOe 0053aTeNIbCcTBO). B apyrux ciyda-
X B JIOTOBOPE OMPEAEIIACTCS JIUIb KPUTEPUH, C TIOMOIIBI0 KOTOPOTO
MO>XHO YCTaHOBHUTH COJIepKaHuE€ 00s3aTeNbCcTBa (HEONPEAEICHHBIE
00s13aTeNbCTBA). B 3TOM Cilydae 710 U3BECTHOTO MOMEHTa TakHUe 00s-
3aTeNIbCTBA HE OTIUYAIOTCS MOJHON TOYHOCTBHIO U OMPEACIICHHOCTHIO,
HO BCE K€ SBIIAIOTCS ONPEACIIUMBIMH.

OnHolt W3 pPa3sHOBUAHOCTEN HEOMPEJEICHHBIX O00s3aTeIbCTB
MOXHO OTMETUTh TaK Ha3blBa€Mbl€ POJOBBIC 00s3aTeNbCTBA. MX
IpEeAMET OIpPEACIICH TOJFKO POJAOBBIMH MPHU3HAKAMHM, HAIIPUMEP, JT0C-
TaBUTh OMPEACIICHHOE KOJIMYECTBO MIIIEHUIIBI KAKOTO-TO KOHKPETHOTO
copta. B aTOoM cnydae, ecnu uMeroNIMecs y A0KHUKA BEIIU yKa3aH-
HOTO B JIOTOBOpE poJia MOrubiu 0e3 ero BUHbI, OH HE OCBOOOXKAAIICS
OT 00s3aTeNbCTBA — MOKa UMEIOTCS B MIPUPOJE BEIU JAHHOTO POJia,
JOJDKHUK 00s3aH Pa3fo0bITh MPETyCMOTPEHHOE JTOTOBOPOM MX KOJIU-
YECTBO U MepeaaTh KPeAUTOPY. DTa MBICIbh BhIpakanach aopu3zMoM:
BEIIY, OTIPEICJICHHBIC POIOBBIMU NMPU3HAKAMH, HE TIOTUOAIOT.

4. JleiicTBHE, COCTABISIOIIEE MPEAMET 00s3aTeNIbCTBA, JTOHKHO
OBITb 803MOJICHbIM. HEBO3MOKHOCTD IEUCTBUS MOXKET OBITh (hu3nde-
ckas (BplUepnaTh BOAY U3 PEKH), ropuanueckas (mpoaaxa BEld, U3b-
ATOU U3 000pOTa), MOpajabHas (MCIIOJIHUTH POJb CBOJIHM). JIOroBOp C
HEBO3MOKHBIM ISl MCTIOTHEHUS TPEJAMETOM IPU3HABAJICSA HE JEHCT-
BUTEIIbHBIM.

5. JlelicTBHE, COCTABISIONIEE MIPEAMET JOTOBOPA, Q0NHCHO Npeo-
cmasnsame unmepec 01 Kpeoumopa.
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11.3 Boaa u BBIPA’KEHUE BOAU

Jl1s1 coBepIieHUs JOTOBOpa (KaK M BCIKOM CIEIKH) HEJI0CTaTOU-
HO, 4TOOBI JIMIIA, €0 3aKJII0YaroIue, UMEIU PEIICHUEM BOJH yCTaHO-
BUThH OIIpPEJICJICHHbIC TPaBOOTHOIICHUsI. C BHYTPEHHUM pEIICHUEM
JvIla, TTOKa OHO HE MOJYYHWJIO BBIPA)KCHUS BOBHE, HE MOTYT CBSI3bI-
BAaThCsl HOPUJMYECKUE TOCHeACTBUS. Bojs gomkHa OBITh BhIpakeHa
BoBHE. DopmMaMu BBIPAKEHHUS BOJIM MOT'YT OBITH CJIOBO, JKE€CT, ITUCHMO,
B HEKOTOPHIX CIIydasx ModyaHue. Bomis MoxeT ObITh BBIpaXkeHa ¢ Io-
MOIIBIO TaK HAa3bIBAEMbIX KOHKJIFOJICHTHBIX NCUCTBUN — JICUCTBUM, U3
KOTOPBIX MOYKHO CJIeJIaTh BBIBOJI, YTO JIMIIO JKEIAeT COBEPIIUTH OIpe-
JeJIeHHYI0 clienky. Hanmpumep, nuio, npu3bsiBaéMoe K HACJIEACTBY, HE
JeflaeT HUKAKUX 3asBJICHUM (HU O MIPUHSATUM HACJIEJCTBA, HU 00 OTKa-
3¢ OT HACJEACTBAa), HO OHO PEMOHTHUPYET JOM, BXOJSIIUNA B COCTaB
HACJICJCTBA, 3aKJIIOYAET JOTOBOPHI HaiiMa C KBapTUpPAHTAMH U T.IL.,
T.€. BEJICT ce0s KaK HACICIHUK, N3 dTUX JACUCTBUM JAHHOIO JIMIIA, KO-
TOpBIE CaMH T10 ce0e¢ UMEIOT CaMOCTOSTEIIbHOE 3HAYCHUE, MOYKHO Ce-
JaTh BBIBOJ, UTO JIUIIO IPUHUMAET HACJICICTRO.

JI711 HEKOTOPBIX CIIEJIOK 3aKOH MPENUCHIBAET COBEPIICHHO OII-
peIeICHHBIM CIOCO0 BBIPAKCHHS BOJIHM, TaKUE CHACIKH HAa3bIBAIOTCS
dbopmanbHbiMU. CACIKHA HA3BIBAIOTCSA HE(DOPMAIBHBIMU, €CJIH ISl BBI-
paXEeHHUS BOJU MX 3aKJIOYEHMS HE Oblla yCTaHOBJICHA OIpe/eliCHHas
dbopMa, U CTOPOHBI MOTJIM BBIPaXaTh CBOIO BOJIIO JIFOOBIM CITOCOOOM
110 CBOEMY YCMOTPEHHIO (HapuMep, KOHCEHCYaIbHbIC KOHTPAKTHI).

B cnyuae, ecnu Bons BBIpak€Ha JIUIOM TaK HEYJIA4HO, YTO
BHEIIHEE €€ BBIPAKCHUE O0Ka3aJoCh HE COOTBETCTBYIOIIUM BHYTPEH-
HEMY pELICHHIO, JEHCTBUTEIHOMY HAaMEPEHUIO ATOTO JIMIlA, BO3HHU-
KaeT BOIIPOC: YEMY IPHUJATh MPEUMYILECTBEHHOE 3HAYEHUE MPU TOKO-
BAHUU JIOTOBOpa — CaMOW BOJIC€ WJIM €€ BHEIIHEMY BBIPAKCHUIO, U
MOKHO JIM B 3TOM CJIy4ae MPU3HATH JOTOBOP COCTOSBIIUMCH.

JlpeBHEeNIee pUMCKOE TIPABO MTPU3HABAIIO TOJIBKO BHEIIHEE BbI-
pakeHHEe BOJIM IIPU TOJKOBAHUU J0roBopa. [lo3nHee B KiacCuyecKuii
NepuoJ| crajia mpeodiiaaTh TOUYKA 3PEHUSI, COTJIACHO KOTOPOU BHEIII-
HEE BBIPAXKCHUE BOJIM JIMIIA MEPECTATO UMETh WCKIIIOUYUTEIBHOE 3HA-
YeHHE IS TOJIKOBAHMS JOTOBOpPA, HEOOXOIMMO MPUHUMAThH B pacueT
Y MOJJTMHHOE HAMEPEHUE JINI[A, KOTOPOE OHO XOTEJNO BhIPa3uTh. Takas
MO3WIMA B KOHIIE KOHIIOB MPHUBEJIA K BOSHUKHOBEHHUIO CIIEAYIOUIECTO
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[IOJIOKEHUSI: €CJIM U3 BCEX OOCTOATEILCTB A€ja MOYKHO 3aKIIOYUTh,
YTO CACIAaHHOE CTOPOHAMH BOJICU3BSIBICHHE, HE COOTBETCTBYIOIIEE MX
HaAMEpPEHUSM, a JEUCTBUTEIIBHOE COACp)KaHWE BOJIM MOXKHO YCTaHO-
BUTH, TO JOTOBOP JIOJDKEH TOJKOBAThHCS 110 BHYTPEHHEH BOJIC CTOPOH.

B HekoTopeIX ciydasx MoOrja BO3HHKHYTh CHTyallds, KOrja
TOJIBLKO OJHA M3 CTOPOH BBIpa3Wjia BOBHE CBOIO BOJIIO, HECOOTBETCT-
BYIOIIYIO JISHCTBUTCIHHBIM HAMEPEHUSAM, T.€. JIMIO 3a0JIyKIaeTcs
IIpU 3aKII0YCHUN JaHHOU caenku. Ilox 3abmyKaeHHeM IOHUMACTCS
HEMPaBUJILHOE TPEACTaBICHUE JUIA O (PaKTHISCKUX OOCTOSATEIbCT-
Bax (Kak He3HAHWE O HHMX, TaK U HEBEPHOE O HUX MPEJICTABJICHHUE), KO-
TOpOE MOOYAMIO 3a0JIy»KIAIOIIETOCs CIENIaTh JTaHHOE BOJICH3bSBIIC-
Hue. KOpuandeckue mocneacTBUs TaKOro 3a0IyKJICHUS MOTJIM OBITh
pPa3IMYHBIMHA B 3aBHCUMOCTH OT (DaKTHUECKHX OOCTOSATENBCTB Jeiia
(OT mpu3HAHUS CIASIKH HECOBEPIICHHON 0 MPU3HAHUSA CACIKH C Ta-
KHM COJIep)KaHUEM BOJIM, KaKyl0 MOTJIa TIOHSATh €€ Apyras CTOPOHA).
3a0yKICHUE MOXKET OTHOCHUTBHCA KaK K CaMOMY XapaKTepy CHCIKH,
TaK U K JUYHOCTH KPEAUTOpa, K IPEAMETY CIACIKH U T.I. 3a0ayKiae-
HHE B MOTHMBAax 3aKJIIOUCHHS JOTOBOpa IPU3HABAJIOCH HECYIIECTBCH-
HBIM M HE BJICKJIO IOPUINISCKHUX MTOCICACTBUM.

Bonsg numa momkHa OBITH BRIpakeHa B JOTOBOPE CO3HATEIBHO,
CBO0OOHO, 0€3 KaKoro-aubo MOCTOPOHHETO JaBJICHHUS. JTO YCIOBHUE
HE BBITIOJTHASTCS MPU HAJTMYUK OOMaHa, HACWJIUS WU TPUHYKICHUS.
JlorOBOpEI, COBEpIIICHHBIC T10]] BIUSHUEM OOMaHa, HACHIIHMS WIH MPH-
HY)KJICHHS, HC CUUTAINCHh aOCOIIOTHO HUYTOXXKHBIMH, T.€. CUMTAIHCH
JEHCTBUTEIIBHBIMM, HO JIMITY, Ubsl BOJIS BBIpa)kKeHa HE CBOOOJHO U HE
CO3HATENBHO, JAaBAJICSI HE TOJHKO MCK, BRITCKAIOIINI U3 CYIIECTBA J0-
ropopa (Korja JOTOBOP MOXKHO OBLJIO OCIIOPUTH), HO U CHEIUAJIbHBIC
UCKH (B 3aBUCHMOCTH OT OCHOBAHHUS YIIEPOHOCTH BOJIM JIMIIA, 3aKJTFO-
YUBIIIETO JOroBop). Hampumep, oOMaHyTO€ NHIIO MOIyYano CICIH-
aNbHYIO 3aIUTy B BUAE HUCKa actio doli, mpucyxaeHue 1Mo KOTOpOMYy
BIICKJIO OecuecThe (infamia).
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12. OTAEABHBIE BUADBI OGA3ATEALCTB

12.1 Bep6aabHbIe (ycTHBIE) KOHTPAKTBI. CTHITyAATIHA

BepOanbHbie 10TOBOPHI SBISIIUCH OJTHUM U3 BUJOB PUTYATbHBIX
noroBopeHHOCTe BepOanbHbIM (YCTHBIM) KOHTPAKTOM HA3bIBAJICS
JIOTOBOP, BCTYMNAIONIMN B CHJIY TOJIBKO IOCJIE MPOU3HECEHUS ONpee-
JICHHBIX PUTYaJIbHBIX M3PEUCHUM (T.€. yCTAaHABIMBAIONIUN 00s13aTEIb-
CTBO «CIIOBOMY).

OCHOBHBIM BUJIOM BEpOAIbHOTO KOHTPAKTA SIBJISLIACH CHIUNY 1A~
yusi.

Crunyisinus — €CThb YCTHBIM JOTOBOP, 3aKJIFOYAEMBIN MOCPE-
CTBOM BoIpoca OyayIiero kpeauropa (oOelaenib J1aTh CTOJbKO-TO?)
U COBIIAQJIAIONIETO C BOIMPOCOM OTBeTa (00€Iaw) cO CTOPOHBI JIHIIA,
COTJIAIIAIOIIETOCS CTAaTh JOJKHUKOM IO 0053aTEILCTBY.

Crunysisiius, Kak JOroBop cTporo ¢GopMalbHbId, UMENa PsJl yC-
JIOBUM JENUCTBUTEIHHOCTH:

1) cTOpOHBI HOMKHBI OBUTH TPUCYTCTBOBATh B OJTHOM MECTE;

2) BONPOC KpEeauTopa U OTBET JOJKHHMKA JIOJAKHBI ObUIM OBITH
YCTHBIMU;

3) OTBET IOJKEH COBMAAaTh MO CMBICITY C BOIPOCOM.

O0s13aTeNbCTBO, BO3HUKAIOUIEE W3 CTUIMYJALMHU, MOJIEXKAI0
CTpOro OYKBAJIbHOMY TOJIKOBaHUIO. Jl€HICTBUE CTHUIYJSMKA OTpaHu-
YUBAJIOCh HEMOCPEACTBEHHO YYaCTBOBABIIMMHU B HEW CTOPOHAMM.

Crunynsinus SBJISUIACH JIOTOBOPOM OJHOCTOPOHHUM, T.€. OJHOU
CTOPOHE MPUHAJIEKATO TOJIBKO IMPaBO, IPYyrod — TOIBKO OO0s3aH-
HOCTB.

O0s13aTeNbCTBO M3 CTUIYJISIUA UMETO0 aOCTPaKTHBIA XapakTtep,
T.€., €CJIM caMa CTUIYJIALMS PU3HaBaIach, TO 0053aTEIbCTBO U3 HEe
BO3HUKAJIO HE3aBUCUMO OT XapaKTepa M CaMoOro JOCTHXEHUS IIEJIH
CTUITYJISIITUY.

B dbopmy cTumnymsiu MoXHO ObLIO 00J1eUb JTI000€ 00s3aTEIbCT-
BEHHOE OTHoIeHUE. Er0 HepellKo MoIb30BAIMCH B LIEAX HOBAMU. To
OOCTOSITENILCTBO, YTO CTUITYJISIUS TO3BOJISIA BIOXKUTH B HEE 00O
COJIep>KaHUe W MPOBOAUTH €r0 B *KU3Hb, JENAJI0 €€ caMOo yrmoTpeo-
JsieMOM B MpaKTUKE GOpMOi T0TOBOpa, OCHOBHOM (hopmoii 00opoTa.
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C ycCIoXHEHHWEM XO34MCTBEHHOW >KM3HM IS JI0Ka3aTeJIbCTBa
(dakTa COBEPIIEHUS CTUITYJSILMKU BOILLJIO B OObIYall COCTABISATH MUCH-
MEHHBIN aKT, YJOCTOBEPAIOIINNA €€ 3aKI0UYEeHHE. DTO MPHUBEIO K TO-
MY, YTO MPU HAJTUYUU TAKOTO aKTa YK€ Ipemnonaraioch (1 He Tpedo-
BAJIO JIOKA3bIBAHUS) COBEPILICHUE CJIOBECHOU (OPMBI CTUIYISIINH,
JUIsL €€ JIEUCTBUTEIBHOCTH TPeOOBAIOCh TOJIBKO MPUCYTCTBUE O0EUX
CTOPOH B OJTHOM MECTE.

12.2 AutepasbHble (IICbMEHHBIE) KOHTPAKTBI

JIuTepasibHBIM KOHTPAKT JOJKEH ObUT COBEPIIATHCS Ha MHUCHME.
JpeBHEpEeCTTyOIMKAHCKUIT TTHCHhbMEHHBIM KOHTPAKT 3aKIIOYaJICS IIO0-
CPEJICTBOM 3aIlUCH B MPUXOJIHO-PACXOJIHBIC KHUTH, KOTOPHIE BEIIHCH
PUMCKUMU TpakaaHaMu. JIuTepanibHbIM KOHTPAKT MPECTABIISIT TOTa
co00if 00513aTENBCTBO, IO CYIIECTBY HE BIIEPBBIC BO3HUKIIIEE, HO 3a-
MeHsiBIIIee co00i (0OHOBIISIBILIEE) 0053aTEIBCTBO, Y)KE CYIIECTBOBAB-
1iee paHee Ha APYroM OCHOBAHUU (HampUMEp, 3aJ0KEHHOCTh Ha OC-
HOBAaHWUM KYTUIH, HaiiMa | T.11.) WK Ha JPYTOM JIHIIC.

C TeuyeHWEeM BpPEMEHHU MPHUXOTHO-PACXOAHBIC KHUTH YTPATHUIU
CBOE 3Ha4Y€HHUE, B 000POTE CTAIM MCIOJIb30BaTh JOJTOBBIE JTOKYMEH-
ThI, 3aMMCTBOBAHHbBIC U3 TPEUECKOT0 MpaBa — CUHepaghvl U Xupozpa-
¢oi. Cunrpadnl u3jarajuch B TPEThEM JIHIIE, TAKOW JIOKYMEHT CO-
CTaBJISJICS B MPUCYTCTBUM CBUJIETENICH, KOTOPBIE MOIMUCHIBATIN €T0
BCJIE]l 32 TEM, OT Yb€r0 MMEHU OH COCTaBJisuIcs. Xuporpadsl uznara-
JIUCH B TIEPBOM JIMIIC U MOMUCHIBATIUCH JTOJDKHUKOM.

12.3 PeaAabHBIE KOHTPAKTBI
12.3.1 JloroBop 3aiimMa

3aem — 1OroBOp, MO KOTOPOMY OJHA CTOpOHA (3aliMo/1aBel) Iie-
penaeT B COOCTBEHHOCTb APYroM CTOpOHE (3aE€MILUKY) JACHEKHYIO
CyMMY WJIM M3BECTHOE KOJMYECTBO MHBIX BEIICH, ONMpeeeHHBIX PO-
JIOBBIMH TPU3HAKAMM (3€pHO, MACJiO, BUHO), C 00513aTEILCTBOM 33aEM-
IIMKa BEPHYTh MO MCTEUCHUM YKAa3aHHOTO B JOTOBOPE CPOKa JUOO IO
BOCTPEOOBAHHUIO TAKYIO ke JCHSKHYI0 CYMMY HJIM TaKO€ K€ KoJin4e-
CTBO BeIIel TOTO ke PoJia, KaKrue ObLIN MOTyYCHBI.
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3aem SBISIETCS OJHUM U3 PEaJbHBIX JIOTOBOPOB, T.€. 00s3aTelb-
CTBO B 3TOM CJIydae yCTaHaBJIMBAETCS HE TOJHKO MPOCTHIM COTJaIlle-
HUEM, HO U Tiepefadeil Belu; Heab3s TpeOoBaTh BO3BpaTa OT TOTO,
KTO HAYEro He Mojayyal.

XapakTepHble YepThl JOTOBOpa 3aiiMa MOXKHO OMPEACIIUTh Clie-
TYIOIMHAM 00pa3oMm:

a) I0rOBOp 3aliMa — 3TO peajbHbIA TOTOBOP, T.€. MOJTYYAIOIINI
IOPUINYECKYIO CHITY JIMIIIh ¢ TOTO MOMEHTA, KOT/1a Ha OCHOBAaHUM CO-
TJIAIICHHS] CTOPOH TOCJIeIoBalIa repeaya Belly;

0) mpeaMeT J0roBopa 3aliMa — JCHEKHas CyMMa WM Ompeje-
JICHHOE KOJIMYECTBO APYTHX BEIICH, ONMpeesieMbIX POJAOBBIMH IPH-
3HaKaMH (BECOM, YHCIIOM, MEPOU U T.I1.);

B) 3TH BELIW NEpeAaroTcs 3alMOJABLIEM B COOCMEEHHOCHb 3a-
EMIINKA;

I') BEIIU MEPEAalOTCs C 00s3aTeIbCTBOM IS 3a€MINMKA BEPHYThH
3aiiMOJIaBITy TaKyIO )K€ JCHEKHYI0 CYMMY MJIM TaKOe JK€ KOJHUYECTBO,
TaKOT0 K€ POJia M TaKOro k€ (MJIM BO BCSAKOM ClIydae HE Xy¥Ke) Kaue-
CTBa BEIIEH, Kakre ObLIU MOJIYUYEHBI.

[TockonbKy mpeaMeToM 3aiiMa CIYKWJIW BEIM HE HWHIAWBHUIY-
bHO OIPEICIICHHBIC, MEPEXO/ISIINEe B COOCTBEHHOCTh 3a€MIIMKA, TO
Ha HeM (3aeMIIUKE) JIeKaJ PUCK CIIy4YalHOM ru0ey MoTy4YeHHBIX Be-
1ICH: €CIIU B CWJIY CIIyYalHOW MPUYUHBI B3ATHIE B 3aMbl BEIIU ITOTH-
OaJIi ¥ 3aeMIIUK HEe UMEJT BO3MOXXHOCTH UMM BOCIIOJIB30BaTHCS, OH HE
OCBOOOXXIAJICS OT 00S3aHHOCTU BEPHYTh IMOJYYECHHOE IO JIOTOBOPY
3amMma.

O0s13aTenbCcTBO, BOZHUKAIOIIEE U3 JOTOBOpa 3aiiMa, CTPOro OJi-
HOCTOpOHHEE. 3aiiMoJaBel] YK€ MpH CaMOM 3aKJIIOYEHUM JOroBOpa
nepefant B COOCTBEHHOCTh 3aeMIIMKA JICHE)KHYI0 CyMMY WIIM BEIIH,
MO3TOMY M3 JIOTOBOpPA JUIsl HET0 BO3HUKAJIO TOJBKO MPAaBO TPpeOOBaHUS
Y HUKaKHUX 00sI3aHHOCTEM.

N3 norosopa 3aiiMa He BbITE€Kana OOSI3aHHOCTh 3aeMIIMKA Iula-
TUTb MPOIIEHTHI C 3aHATON CYMMBI.

CorailieHre OTHOCUTENIBHO CpOKa IIaTeka Mo 3aiMy ObLIO HE
CYIIIECTBEHHBIM, JIOTOBOP MOXHO OBLIO 3aKJIIOUMTH KaK Ha TOYHO OTI-
peIeNeHHBIN CPOK, Tak U 0€3 yKa3aHus TaKoBOro. B mocieaHem ciy-
yae KpeIuTOp UMeEN MpaBo MOTpeOOBaTh BO3BpaTa 3aHATOM CYMMBbI B
11000€ BpeMs.
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[Ton BIMsSTHUEM TpeYEcKOoro IMpaBa BOIUIM B MPAKTUKY XUpPOTpa-
(Gbl — pacnucKu JOJDKHUKA (3a€MILUKA) B TMOJYYEHUH JEHEKHOU
CYMMBI WJIM MHOM BBITIJIATHI 3aiiMa, 4TO 00JIeryasio A KpeauTopa J10-
Ka3biBaHUE (pakTa mepeaayd BaJIIOTHI 3aliMa, a CIe0BaTeNIbHO, U J0-
Ka3bIBaHUE MpaBa TpeOOBATh OT JOJKHHKA BO3BpATa 3aHATON CyMMBI.

[IpakTrka cocTaBieHUs MOAOOHBIX PACIHCOK IMOPOJUJIA Ofac-
HOCTh HEOCHOBATEJIBbHBIX TPEOOBAaHMI KpeauTOpa BO3BparTa 3aiiMa OT
nomxHuka. [Io caMmoMy xapakTepy J0oroBopa 3aiiMa 0oJiee CUJIbHOHN B
COLIMAIbHO-9KOHOMHYECKOM CMBICJIE CTOPOHOM SIBIISETCS 3aliMO/IaBell,
a 3aeMINNK, HYKJTAFOITUHCSA B JCHS)KHOW CyMMe, (haKTHISCKH OKa3bl-
BaJICSA B 3aBHCUMOCTH 3aiiMOIaBIia, KOTOPBIH MOT TUKTOBATh CBOM yC-
noBus. Ha 7Tol mouBe B JKU3HU CTalu HEPEIKHU ClIydau, KOTjaa CO-
CTaBJICHUE PACIUCKU HE COMPOBOXKAAJIO MOJIyUYeHUE BAIOTHI 3aliMa, a
MPEIIECTBOBAIO eMy. B CBSI3M ¢ 3TUM 4acTo ClIy4ajaoch, YTO JOJXK-
HUK, OJIMTMCABIINI pacUCKy, TaK U HE MOJTy4all BaJlOThI 3aiima.

C 1enpro 3alIyThl JOKHUKA B CUTYyaIlUsAX, KOT/Ia KPeaUuTop, He
MpeaaBIIui JOKHUKY BaJIOTy 3aiiMa, TeM HE MEHee MPEeIabsIBISI K
HEMY UCK O BO3BpaTe 3aHATOM CYMMBbI, JOKHUKY CTaju JaBaTh Ipa-
BO, B CHJIy KOTOPOTO OH MOT COCJIaThCsl MPOTHB HMCKa KpeaWTOopa Ha
TO, YTO B JACHCTBUSIX 3aMMOJIATEIIs 3aKII0UACTCS KpaHss HET00pOCo-
BECTHOCTh. JIOPKHUK caM MOT TOJiaTh MCK O BO3BpaTe €My PACIHCKH,
TaK KaK OHa Oblja BbIJaHa B MPE/IOJIO0KESHUH, YTO BCIIE 32 TeM OyIeT
MOJIy4eHa CymMMa 3aiiMa, a 3TOr0 HE IIOCJIEIOBAJIO, T.€. TAKOW HCK
JTOJDKHUKA BBIBOJIMJICS M3 TOTO, YTO PACIIUCKA OCTACTCSA Y KpeauTopa
0€3 JOCTaTOYHOTO K TOMY OCHOBAHHUSI.

Hcnonp3oBanue moJo00HBIX MPABOBBIX CPEACTB JJIsS CBOCH 3allu-
ThI OBUIO CBSI3aHO JUISl JOJDKHUKA C MPAKTUYECKU HEBBITTOJTHUMOM 3a-
mavye — J0Ka3aTh HEMOJIy4YeHHEe BaJIIOTHI 3aiiMa, a 3HAYuT, JTODKHHUK
MOMPOCTY OBbLI JIMIIIEH KaKOW-T1M00 3aiuThl. Jleno nmpuHsiio 6omnee Ona-
TOMPUATHBIM 000POT JJIs JOJDKHUKA TMO3HEee, KOraa Opems JoKa3biBa-
HUs OBLIO MEPEIoKEHO Ha KPEeAUTOpa: €CIM JOJDKHUK CChLIAlCsS Ha
HEMOJIyYeHHE BaJIIOTHI 3aiimMa (B MpOIECCe 3alIUThl OT MCKa KPEAUTO-
pa), Ha MCTIIa Bo3Jlarajgach 00si3aHHOCTD JI0Ka3aTh (DAKT ee mepeaaym.

12.3.2 loroBop ccyabl

Jlocoop ccyObt — BTO JAOTOBOP, MO KOTOPOMY OJIHA CTOpPOHA
(ccynmonarenb) mepenacT Apyroil CTOpoHE (CCyIOINONyYaTeN0) UHIU-
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BUIyaJIbHO OTPEICICHHYIO BEIIb BO BpEMEHHOE OE3BO3ME3THOE MOJIb-
30BaHHUE C 00s3aT€ILCTBOM BTOPOM CTOPOHBI BEPHYTH MO OKOHYAHUHU
MOJIb30BaHMS Ty K€ CaMyIO BEIb B LIEJIOCTU U COXPAHHOCTH.

JIoroBOp cCy/bl TaKkKe ObUT peaibHbIM KOHTPAKTOM, T.€. 00s13a-
TEJIHCTBO M3 3TOr0 JOTOBOPa BOZHUKAJIO TOJBKO TOTJA, KOTJA COCTOS-
Jack Tepeava BEeIy CCyA0MoIydaTento (MoIb30BaTelo).

M3 noroBopa cCynbl XO3SUCTBEHHYIO BBITOJY MOJYYaeT TOJIBKO
CCYJIONOJTydaTesb, T.K. IIEJIbI0 3TOTO JIOTOBOpaA SBJISIETCS MPEIOCTaBIIe-
HUE BelU B 0€3BO3ME3THOE MOJIb30BaHUE. ITO OOCTOSITEILCTBO OBLIO
Y4T€HO PUMCKUMH FOPUCTaMH IIPH PEIIEHWH BOIIPOca O TMpeaesiax OT-
BETCTBEHHOCTH CCYOIOIyYaTeNsl 3a COXPAaHHOCTh BEIH, MOCKOJIBKY
JIOTOBOP 3aKJII0YAJICS B MHTEpEcaxX CCyAOINOIydaTesisi, TO OH OTBeYal 3a
BCSIKYIO BUHY (B TOM YHCJIE€ 3a HE3HAYUTEIBHYIO HEOPEKHOCTH). ToJIb-
KO TOTJIa, KOTJa CCYI0MOJIydaTellb MPOsSBIII MOJHYH) BHUMATEIbHOCTD,
IPEeIyCMOTPUTETLHOCTh, 3a00TYy, HO BpeJl BCE K€ BO3HUK BCJICIACTBHE
IIPOCTOW CIYYAaMHOCTH, TO OTBETCTBEHHOCTh 3a CIIyYaliHO BO3HUKIIIUU
BpeJl HeC COOCTBEHHUK BelH (T.€. CCy0AaTeb ).

JloroBop ccyabl HE SIBISIETCS CTPOTO OJHOCTOPOHHUM JOTOBO-
POM, XOTS U 3aKJIFOYAETCA B UHTEPECAX TOJILKO OAHOM CTOPOHBI. PuM-
CKHME€ IOPUCTBHI MOJIarajau, YTO CCYAO0JaTellb 3aKII04YaeT JIOTOBOp HE B
CUJIy XO3SIMCTBEHHOM HEOOXOJMMOCTH, a M0 JOOPOM BOJIE, OCYIIIECTB-
JI51s1 AT MOPAJIBHBIN JIONT M JTF0OOE3HOCTh B OTHOIIEHUHN IPYTON CTO-
poHbI. TeM caMbIM, KaK TOJIBKO OH MPEIOCTaBUI BEIh B O€3BO3ME3 -
HOE TI0JIb30BaHHE, OH HE MOJKET MO CBOEMY IIPOM3BOJIY IMPEKPaTUTh
IIOTOM JIOTOBOPHOE OTHOIIIEHUE, UCTPeOOBATh paHbIIE YCTAaHOBJIECHHO-
r'o CpoKa Bellb U T.M. TakuM 00pa3om, JOTOBOP CCYJIbl — €CTh CACNKA
o0orHasA, U3 HEeEe BO3HUKAIOT M MCKM Ui 00eux cTopoH. KoHeuHo,
00s13aTeJIbCTBO CCYIONOIyYaTessl B ATON ClIeJIKE OCHOBHOE, OHO BO3-
HUKaeT Bcerjga u 0e3ycinoBHO. O0s3aTeIbCTBO CO CTOPOHBI CCYJI0/1a-
TeJisl MOKET BO3HMKHYTh, @ MOXKET U HE BO3ZHHUKHYTB: €CJIM CCYJI0/a-
TeJIb TIepeaacT Belllb B UCIPABHOM COCTOSIHUH W 32 BPEMS HCIIOJIb30-
BaHMs CCYOIOJydaTesib HE HECET PacXOJ0B Ha HCIpaBJICHUE €€ He-
JOCTAaTKOB, TO Ha CCyA0JaTeNie HE JIKUT HUKAKUX OOS3aHHOCTEH, HO
€CITM CCYZI01aTelIb HEOCMOTPHUTEILHO Tepeiall Belllb B TAKOM COCTOS-
HUH, 9YTO OHA MIPUYMHMIIA CCYIOMOIyYaTeNi0 YOBITKH, OH 00s3aH BO3-
MeCTUTh uX. M3Iep K Ke, KOTOPhIE COMPOBOXKIAIOT MPOIECC MOJIb-
30BaHMS, HE MOTYT OBITh TIEPEJIOKEHBI HA CCYI0aTes.
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12.3.3 JloroBop XpaHeHUus WM MOKJIAKH

Ioco60p xpanenusi Ha3bIBA€TCSl PEAbHBIM KOHTPAKT, MO KOTO-
poMy JIMII0, TIOJy4YHMBIIEE OT JAPYroro JHIA HWHIWBUIYaTbHO-
ONpeJIeICHHYIO0 Belllb (MOKJIaKeIPUHUMATEIb, JCIO3UTApUil), 00s3y-
eTcsi 0€3BO3ME3/THO XPAHUTDh €€ B TCUCHHUE OMPEICIICHHOTO0 CPOKa WIIH
710 BOCTPEOOBAHUS U 110 OKOHYAHUM XPAHECHUS BO3BPATUTH B ILIEJIOCTH
Y COXPAHHOCTH JIHIlYy, TIepe/IaBlIEeMy BEIlb HA XpaHeHue (MOoKIIaxena-
TEJII0, JICTIOHEHTY).

OCHOBHBIE YepTHl JAHHOIO JIOTOBOpPA 3aKJIIOYAIOTCA B CIIEIYIO-
IEM:

1. loroBop XpaHeHUsI — JOTOBOP pPEeaIbHBIN, T.€. 00513aT€ILCTBO
U3 3TOT0 JOTOBOpPA BO3ZHUKAJIO TOJIBKO MOCJIE TIepeaur Belly Ipu Ha-
JUYUY COTJIAIIeHus 00 3TOM.

2. Kak mpaBuio, mpeamMeTroM JOrOBOpa XPAaHECHUSA SABJSIIACH
Belllb MHAUBUAYaAIbHO-oMpeneneHHas. Ho B PuMckoM npase ObLI J10-
MyCTUM JOTOBOP XPaHEHUS BEIIEH, OMPEICICHHBIX POJOBBIMU MPHU-
3HaKaMM, CUMUTABIIHMICS OCOOBIM, MCKIIOYUTEIBHBIM J0TrOBOpoM. He
TpeOOBaJIOCh, YTOOBI MOKJIAXKEAATENIb ObLJT COOCTBEHHUKOM BEIIIH.

3. Llenp mepeaun BEIIM — XPAHEHUE €€ MOKJIAXKEIPUHUMATE-
geM. OH HE TOJIbKO HE CTAaHOBHUJICA COOCTBEHHHMKOM OSTOW BEIH, HO
JIaXKe HE SIBJISUICS €€ BIIaJIeNIbIIeM, OH TOJIBKO Jep)KaTeIb BEIM Ha UM
MOKJIAKEAaTeNsl, HE UMEIOIIHNM ITpaBa MoJb30BAHUS BEIIbIO.

4. OTnuuuTenpHas 4epTa AOrOBOpA XpaHEHHs (OTJIMYABIIAS €T0
OT JIOrOBOpa HaiiMa) — ero 0€3B03ME3/THOCTb.

5. Bemp Morna ObITh IepeaaHa Mo 3TOMY JIOTOBOPY Ha ompeje-
JICHHBIM CPOK WJIM JO BOCTPeOOBaHUS, CJIEIOBATEIBHO, YCIOBHE O
CPOKE JIJIsl 3TOTO JIOTOBOpPa HE CYIIECTBEHHO.

6. I1o okoHYaHMM CpoKa XpaHeHus (a Mpy OECCPOUHOM JOTOBOPE —
10 3asBJICHUIO MOKJIAXeaTeNs) BElllb B COOTBETCTBUHM C IIEIBIO JIOTO-
BOpa JIOJKHA OBITh BO3BpAIlleHA MOKJIAXKEIATEII0 — MUMEHHO Ta WUH-
TUBUAYyalIbHAs BEIllb, KOTOpas ObUI MPHUHSTA Ha XpaHEHHE (B Clydae
O0OBIYHOT'0, HOPMAJIHLHOTO JIOTOBOPA XPAHEHUA).

JloroBop xpaHeHust (MoJOOHO JAOrOBOPY CCYJIbl) HE YCTaHABIIH-
BaJl PAaBHOLICHHBIX, YKBUBAJICHTHBIX TIPaB U O0S3aHHOCTEH IS TOM U
Ipyroi cTopoHbl. [10CKONIBKY XpaHEeHHE XapaKTepU30BaJIOCh MPHU3HA-
KOM OECIUIaTHOCTH, MOKJIaXEIMPUHUMATEIb HE MMEJ TaKOro e OC-
HOBHOT'O TIpaBa TpeOOBaHUS K MOKJIAXKEAATEINI0, KAKUM SIBJISIIIOCH Tpe-
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OoBaHUE MOKJIaXXeaaTessl 0 BO3BpaTe MepeJaHHON Ha XpaHEHHUE BEIIU
B 1esioctd. Ho XpaHeHue Takke HE ObUIO U TAKUM MOCJIEAOBATEIHHO
OJTHOCTOPOHHHMM JIOTOBOPOM, KaK 3a€M, U3 KOTOPOTO MCK IOoJydalia
TOJILKO OJIHA CTOpPOHA (3aMMOJIaBEll).

Tonpko MOKJIaKeAaTEII0 JaBaJICSi OCHOBHOM (IIpsIMOi1) MCK, 3a-
HIUIIAIONIMNA €r0 OCHOBHOE TpeboBaHHE O BO3Bpare Bemu. [lokmaxe-
MIPUHUAMATENIO K€ JTABAJICSA CIyYalHbIA, BO3ZHUKAKOIIMK TOJBKO MPHU
HACTYIUICHUU OIPEJCICHHBIX OOCTOATENIBCTB UCK, B CHUJIY KOTOPOTO
OH MOT B3bICKaTh C MOKJIaXKenaresns YObITKU, €CJIU TOT, /laBas BEIllb Ha
XpaHEHHEe, BAHOBHBIM 00pa3oM MPUYUHUI YOBITKH MOKJIaKePUHUMA-
TEJI0, HE 3HABIIEMY O MOPOKAX MEePEIaHHOM BEIIIH.

B Buay TOro, 4ro MOKJIaXEMPUHUMATENIb MPUHUMAJ BEIb Ha
XpaHeHHue 0e3BO3ME3IHO, OH OTBEYa TOJBKO 3a YMBICEIN WUJIU TPyOyIo
HeOpexHOCTh. [0 OKOHYaHUU XpaHEHUs OH 00s3aH ObLT BO3BPATUTH
BEIllb, & TAKKE JIOXObI OT HEE, €CIM OHM IMOJYUYEHBI 32 BpEMs XpaHe-
Hus. [ToknaxkenpuHUMaTe b TaKKe MMEJ MPaBO Ha BO3MEIICHUE U3-
JIEPKEK HaA BElllb, €CJIM OHU MPOU3BEJICHBI IO MPIMOMY YKa3aHUIO I10-
KJIXKeaTeasl WIK MO0 CYIIECTBY SBISIOTCS HEOOXOAMMBIMH, HaIpH-
Mep, TPOKOPM MPUHSATHIX Ha XPAHEHUE )KUBOTHBIX WJIM paOOB.

Kak yxe roBopwiioch BbIlI€, CHIEHUATBHYIO Pa3HOBUIHOCTH J10-
TrOBOpa XpaHEHHUsS COCTABJISECT TaK HA3bIBAEMbIN HEOOBIYHBIN, 0COOBIN
JIOTOBOP XpaHEHUs, MPU KOTOPOM Ha XpaHEHUE MepeaaBaliiCh BEIIIH,
Ompe/ieICHHBIE POJIOBBIMU MpU3HaKaMu. Eciiu Takue Bemu nepejgaBa-
JUCh B 0COOOM XpaHWJIHINE (SAIIMKE, MEIIKE, MKATYJIKEe U T.I.), OHH
TE€M CaMbIM MOJIy4YajJud WHIUBUIYATU3AIMI0 U TOTAa HUKAKOTO0 0C000-
ro JIOroBOpa He BO3HMKaNO. Ecnu ke Takue Belly mnepeaaBalivuch 0e3
KaKoro-1mbo ux 000Cco0JIeHUs, TO B pe3yabTaTe CMEIICHHS Tepe/iaH-
HBIX BeIlleW C TaKUMHU K€ OJHOPOJHBIMU BEIIaMH MOKJIKEIpPUHUMA-
TeNsl OHU MEPEXOJIUIA B COOCTBEHHOCTH MOKJIaKEMPUHUMATENSA, KO-
TOPBIN B 3TUX CIIy4asix JOJKEH ObUT BEPHYTH HE TE€ JK€ camble BEIIH, a
TOJIBKO TaKO€ K€ KOJMYECTBO BEIEH, TAKOTO e poJia, Kakue ObLIH
nojiydeHsl. OTIMYHE TAKOTO JOTOBOpPA XpaHEHHUs OT JIOrOBOpa 3aima
3aKJIFOYAETCS B LENSAX 3TUX NOroBOpoB. Llens moroBopa 3aiiMa 3aKiro-
4aeTCcs B yJOBJICTBOPEHUM MOTPEOHOCTEN 3aeMIIMKa, T.€. YCIYyTry OKa-
3bIBAET TOT, KTO IMEPEIaCT BEIH, ONPEACICHHBIE POAOBBIMU MPHU3HA-
kamu. [Ipu ocoboit xe dopme XpaHEHHUs YCIYyTy OKas3bIBaeT MPHUHHU-
MAalOIIMKN TaKUe BEIIU.
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12.4 KonceHCcyaAbHBIE KOHTPAKTHI
12.4.1 JloroBop KyIJIH-NIPOJAKH

OOpaieHue Beler (rmepexoj BEId U3 X035KUCTBA B X035HUCTBO)
UMEJI0 MECTO €IIIe JI0 MOSBIICHUS JICHET U MPEACTaBIIsI0 COO0M Hemo-
CpEICTBEHHBIII OOMEH Bellld Ha Bellp (MeHy). Ha cMeHy MeHOBBIX
CIEJIOK TpuIea oOMEH ToBapa Ha JIEHbIH, MPUTOM HEMEIJICHHBIN:
KYIUIS-TIpo/Iaka 3a HaiuuHble. JlanbHelIee pa3BUTHE UMYIIECTBEH-
HBIX OTHOILICHWM MPHUBEJIO K TaKOMY JIOTOBOPY, KOTJa HEMEJICHHOM
nepeaavyd ToBapa 3a JACHBI'M MOTJIO M HE OBITh, T.€. CTAIM 3aKJII0YATh
JOTOBOP, TI0 KOTOPOMY CTOPOHBI IPUHUMAIOT Ha ceOs1 B3auMHBIE 00sI-
3aTelIbCTBAa — OJIHA CTOPOHA JOJKHA MepeiaTh TOBap, pyras — yii-
JaTUTh 32 HETO IIECHY.

Takum 00pa3oM, 002080p Kyniu-npooax;cu — 3TO KOHCEHCYallb-
HBII KOHTPAKT, MO KOTOPOMY OJIHA CTOpOHa (IIpojiaBell) OOs3yeTCs
MPEACTaBUTh JAPYroil CTOPOHE (TOKYyIaTear0) B COOCTBEHHOCTh BEIllb,
TOBap, a JIpyrasi CTOpoHa (TOKyIaTeNb) 00s3yeTcsl yIUIaTUTh MPOAABILY
3a MPOJAHHYIO BEIlb OINPEACIICHHYIO JICHEeXKHYIO 1IeHy. ToBap W 1eHa
SIBJISITUCH CYIIICCTBEHHBIMH 3JIEMEHTAMU JIOTOBOPA KYTUIH-TIPOJIAXKH.

ToBapom (mpeaMeToM KYIUTU-TIPOJAKH) B OCHOBHOM OBUIH Te-
JIECHBIC BEIM, HE M3bIAThIE U3 000poTa. OJAHAKO MOXKHO OBLIO MpO-
7aTh U «HETEJIECHYI0» Belllb, HalpUMep, MmpaBo TpedoBanus. Kak mpa-
BUJIO, TIPEIMETOM JIOTOBOPA KYTUIM-IPOAAXH OBLIU YK€ CYIIEeCTBYIO-
e B HAType W TMpHUHAJJISKAIINE MpojaaBIly Bend. Ho HU TOT, HU
JIPYroil Mpu3HAK HE SIBISIMCH O€3yCIIOBHO HEOOXOAMMBIMHU. bblio
BO3MOKHBIM MPOJIaTh YYyXYyH BEllb, T.€. HE MPUHAIICKAIILYIO MPO-
JABITy: 3aKJIrouyas TakKoil JIOroBOp, MpojaBelr] OepeT Ha cebs 00s3a-
TEJILCTBO MPUOOPECTH BEIIh y €€ COOCTBEHHUKA U TIepeaaTh MOKyIa-
Temto. biarogapsi 00A3aTeIbCTBEHHO-PABOBOMY XapaKkTepy MOCIeI-
CTBUM JIOTOBOpA KYIUIM-TIPOJAXKH OKa3ajlaCh BO3MOJKHBIM Ipojaka
TOBapOB, €Ie HE CYIIECTBYIOIIUX B HAaType B MOMEHT 3aKJIIOUYCHUS
JIOTOBOPA, HAITpUMep Oy Ay yporKai.

Ilena ToBapa AobkHaA ObLIa BHIPAKATHCS B OMPEICICHHOU Je-
HE)KHOM CyMMe€, KOTOpas CKJIAAbIBAIIACH OT YCJIOBUM PBIHKA U B OT-
JENbHBIX CIIy4asX MOIyia ObITh TO BBIIIE, TO HUXKE HOPMAJIBLHON CTOU-
MocTH Bemd. [IpaBma B mMIiepaTOpcKuii mepuoji ObUla claejlaHa I1o-
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NBITKA MPUHYAUTEIBHOTO PETYJIUPOBAHUS pa3Mepa IMOKYIHOM IIECHBI.
bbI10 OMyIIEHO B OMNPENENICHHBIX CIIy4asix pacTOP>KEHHUE JI0roBOpa
KYTUTU-TIPOJAQKU BCIIEACTBUE UYPE3MEPHOI YOBITOYHOCTH JIOTOBOpa IS
pOJaBlia, a UMEHHO MPU MPOAAKE BEIIM JCIIEBIIE MOJOBUHBI JIEHCT-
BUTEJIbHOM CTOMMOCTH. B 3TOM cilydae MoKymnaresip, He JKENaBIInuu J10-
BOJUTH JIETIO JO PACTOPKEHUS JOTOBOPA, MOT JIOIJIATUTH PA3HUILY JO
HACTOSIIIIEH IEHbl U TaKUM MYTEM COXPaHUTh 3a COOOU KYIUICHHYIO
Bellb. beuta Takke ocyiiecTBiieHa (MpaBja 0€3yCIeIIHO) MOIbITKa YC-
TAHOBUTH OOIIKE JJI1 BCEW UMIEPUU TAaKChl HA PA3IMYHbIC TOBAPHI.

B cayuae npopaxu «4yKou» BEIIM, T.€. HE MPUHAJICKAIIEH HA
npaBe COOCTBEHHOCTH TMIPOJABIlYy, MOIJIAa BO3HUKHYTh OMNAacCHOCTH
HBUKIIMU BEIU. DBUKIMEH BelM (OT CJIOBa evincere — BBITPEOOBATH,
OTCYJIMTh) HA3bIBACTCS JIMIICHUE MOKYIATEJs BJIAJICHUS MOJYyYEHHOU
OT MPOJIABIIA BEIIbIO BCIIECICTBUE OTCYXKJEHUS €€ TPEThUM JIUIIOM, Ha
OCHOBaHHWM IPaBa, BO3HUKIIEM JI0 NIEpelauyr BEIIU MPOJABIIOM IOKY-
naresito. B apeBHepecnyOIMKaHCKOM MpaBe, KOorja KyIUIS-Mpojiaka
COBEpIIajach IMOCPEJACTBOM MaHIUMAIMU, B CiIydae MPEIbsIBICHUS
TPETHUM JIMIIOM IOKYMATeNI0 MCKa O BO3BpaTe BEIIM Ha MPOJaaBIA
BO3JIarajiach 00SI3aHHOCTH MTOMOYb MOKYIATENI0 B OTPAXKEHUU MPEab-
saBJeHHOTO ucka. Ecnu npoasen He oka3ai TpeOyeMoi oMo, WK
€ro yCWIHS OKa3aJluCh 0e3pe3ysIbTaTHBIMH, MOKYMAaTeNb JUIIAJICS Ky-
IJIEHHOW BEIIW, HO MOJIy4yaj IpaBO B3bICKaTh C IMPOJaBlia JIBOMHYIO
MOKYIIHYIO 1IeHY B kKauecTBe mrpada. [lo3nnee, korga Kymis-npojiaxa
cTajia coBeplIaThbCs 0€3 MaHIMMAaIMU, BOIUIO B MPAKTUKY COBEpIIe-
HUE JIOMOJHUTEILHON CTUMYJISIIUHU, C TIOMOIIBI0O KOTOPOW CTajIo BO3-
MOXHBIM MOJIY4YEHHUE OT MPOJIaBlla B CIy4ae ABUKIMHU JBOWHOU TO-
KynHOU 1eHbl. [l0100HBIE CTUMYJSIUU TMOJYYWSIM TAKOE IIUPOKOE
pacrpoCTpaHEHUE, YTO MX CTalld CYUTATh HEMPEMEHHBIM YCJIOBUEM
3aKJIFOUYEHUSL JIOTOBOpPA KYIUTU-TIPOJAXKH, W €CJIM MPOJABEI] OTKa3bl-
BaJICA 3aKJIIOYUTh TAKyI0 CTUIYJISIMIO, TOKYNaTeIh MOT B CyJeO0HOM
MOpsiJIKE MOTPeOOBaTh €€ COBEpIlCHUS. B KOHIIE KOHIIOB B PUMCKOM
npaBe ObLJIO MPU3HAHO 3a MOKYMNaTeJIeM MPaBO HA OCHOBAHUM CaMOI0
JIOTOBOpa KYIUIM-TIPOAAXH (HE3aBUCHUMO OT COBEPIICHUS CTUITYJISI-
1IM1) TpeboBaTh C MpOJaBla B ClIydyae 3BUKIIMU BEIIW BO3MEIICHUE
yOBITKOB B TIOPsIIKE perpecca (00patHOro TpeOoBaHMUs ).

[IponaBen; 00si3aH ObLT TIepeaTh BEIlb B HAJJICKAIIIEM COCTOS-
HUU IO KAYECTBY, €CJIM MPOUCXOuIa Mepeaada TaKou BeIu, KoTopast
BCJICJICTBUE €€ COCTOSTHUS WJIM HEJJOCTAaTKOB B HEM HE MorJia OBITh UC-
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M0JIb30BaHA 0 HA3HAYEHUIO WK CUJIBHO OOECIEHUBANIach, TO MpoJa-
BEIl CUATAJICA HE BBINOJHUBIINM CBOE 0053aTEIBCTBO MO JAHHOMY J10-
rOBOPY. bbUIM yCTaHOBJEHBI MpaBUia OTBETCTBEHHOCTH MPOJABIA 3a
CKPBITBIE HEJIOCTATKH BEIIW, T.€. TaKHE, KOTOpble HE OpocaroTcs B
rJ1a3a U UX HEJb3s1 OOHAPYXKUTh JTa)Ke MPU TIIATEIBHOM OCMOTpPE TO-
Bapa, JJIs 4ero ObLIM BBEJEHBI JABa Mcka. OJWH MCK ObUT HAMpaBieH
Ha BO3BpPAT CTOPOH B MEPBOHAYAIBHOE IMOJOKEHHUE (/10 COBEPILICHHUS
CHCIKH KYIUIM-TIPOJIa’KU), APYroil UCK ObLI HANpaBJIeH HAa yMEHbIIIe-
HUE TTOKYITHOM LICHBI.

[Tokynarenp 00s3aH yIUIATUTh MOKYINHYIO IeHy. Ilmatex mo-
KY[THOM II€HBI, €CIM JOTOBOPOM HE MPEayCMaTpUBAIACh OTCPOUYKa
riaTexa, sIBJISEeTCS HEOOXOIUMbIM YCIOBUEM MPUOOPETEHUS TTOKYyTIa-
TEJIEM IpaBa COOCTBEHHOCTH Ha MPOJIaHHYIO Bellb. HecMoTps Ha 310
Y Ha OOIIMI MPUHITUIT PUMCKOTO IpaBa O TOM, YTO PUCK CIIy4yalHOU
rUOeNIN WU MOBPEKICHUS BEIU JISKUT Ha €€ COOCTBEHHUKE, MPHU CO-
BEPILICHUH JI0TOBOPa KYILUIU-MIPOAAXKU MOJO0HBIC PUCKH JIOKHUIUCH HA
MOKyIaTessl B HE3aBUCUMOCTH OT TOT0, CTAJl JIU OH YK€ COOCTBEHHHU-
KOM WJIM €Ill€ HET. DTO 03HAYaeT, YTO MOKYNaTeNlb TOHKEH yIUIaTUTh
MOKYITHYIO LIEHY B JIO0OOM Cilyyae, JaXke €ClId Belllb Cly4ailHo (T.e.
0e3 ubeil-mb0 BUHBI) norudia (mospenuiacs). Ho 3To mpaBuio tak-
K€ 03HA4aJIO0 U TO, YTO C MEPEXOJ0M PUCKOB CIyUalHON THMOEIH WM
MOPYM MPOJIAHHOM BEIIX Ha MOKYyHaTessl K HEMY TakKe MOCTYMaroT U
BCSKOTO POJia Cly4YaiHble MPUPAIICHUS, YIYUIICHHUS U T.II., TIOCJIEN0-
BaBIIIME TIOCJIC 3aKJIIOUYEHHUSI JoroBopa (0e3 yBeIWyYeHUs MOKYITHOM
IIEHBI MPOJAHHON BEIIN ).

Takum 00pa3zoM, U3 IOroBOpa KyIUIU-IIPOJAKW BO3HHMKAIOT B
B3aUMHBIX 00s3aTEILCTBA — IMPOJAABEL JOJDKEH MepenaTh MoKymnaTe-
JI0 TPOJIaHHYIO BEIllb, FapaHTUPOBATh OECHPENSATCTBEHHOE 00J1aa-
HUE €10, OTBEYaTh 3a ABUKIHWIO U HEIOCTAaTKH BEIIW, a MOKYyNaTelb
OBLT 00s513aH YIUIATUTh 00YCIIOBIICHHYIO 1IeHYy. Kaxaoit u3 cTopoH na-
BAJIUCh MPSIMbIE UCKU JIJII MIPUHYXKICHUSI IPYroll CTOPOHBI K MCIOJI-
HEHUIO IOTOBOpa KyIuH-npofaxu. O043aTenbCTBa, JeKAIIUE HA HPO-
JaBIIE€ U MOKYyIaTelie, M0 CBOEMY 3HAYCHHUIO OJJMHAKOBO CYIIIECTBEHHBI
U BHYTPEHHE CBSI3aHbI, B 3TOM CMBICJI€ JJOTOBOP KYIUIM-TIPOJIaXKU ObLI
MPU3HAH JIBYCTOPOHHUM, T.€. COACPKAIUM B3aUMOCBSI3aHHBIE, OOMe-
HUBAEMbIE€ OJTHO Ha JAPYroe 00s3aTeIbCTBA CTOPOH.
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12.4.2 JloroBop Haiima

Kiaccudeckoe pMcKoe MpaBo 3HAJIO TPU BHJIA JOTOBOPOB HaliMa:

1) HaeM BereH,

2) HaeM YyCIyT,

3) HaeM pabOTHI WU TTOAPS/I.

JloroBop HaiitmMa Moposkaai npaBa U 00S3aHHOCTH JJI KaXKI0H 13
CTOPOH, KXasi U3 CTOPOH MOJIyYaja CaMOCTOSATEIbHBIN HUCK.

llozo60p Hauima seweti

HariMmom Berier Ha3bIBACTCS TAKOM JOTOBOP, IO KOTOPOMY OJHA
U3 CTOPOH (HaliMoJaTesnb) 00s3yeTcsl MPEAOCTaBUTh JIPYTOl CTOPOHE
(HaHUMATEI0) OJIHY WM HECKOJIBKO OMpPEEICHHBIX BEIIeH sl Bpe-
MEHHOT'O TI0JIb30BaHUA, a JApyras CTOpoHa OOsA3yeTcs yIJIauyuBaTh 3a
M0JIb30BaHKE MPEAOCTABICHHBIMU BEIIAMM OIpPEJCICHHOE BO3HArpa-
KJEHUE U 10 OKOHYAHWU TOJIh30BAaHUSI BO3BPATUTH BEIIM B COXpPaH-
HOCTU HAaMOJATEIIIO.

[IpenmeTom HaitMa MOTJIM OBITH KaK JIBM)KUMBIC, TaK U HEJIBH-
KMMbI€ BEIM, HO U3 YKCJIA JABWKUMBIX TOJIBKO TaKue, KOTOpPhIC HE
MPUHAUICKAT K YUCTY TOTPEOIIEMBbIX, T.K. TaKH€ BEIIU HEBO3MOKHO
BEPHYTh B COXPAHHOCTH. Jlomyckanach clada 4y»OW BEIM B HAEM,
T.€. He00sA3aTeJIbHO, UTOOBI HaiMOAaTeNh ObI COOCTBEHHUKOM TEpe-
JJaBaeMbIX B HaeM BellleH.

OOBIYHO BO3HArpaXJACHUE 3a HAaEM BEIIW OMPECsIIOCh B Jie-
HEKHOM BBIPOKEHUH, HO OBLJIO JIOIYCTUMO OIPEJICICHUE €€ B HaType
(Hampumep, IpU caye B HA€M CEIbCKOXO3SHCTBEHHBIX YYaCTKOB —
onpeaeCeHHas 10J11 IPOAYKTOB WJIN ypOKas).

Cpok He SBISIICS HEOOXOAUMBIM 3JIEMEHTOM JIOTOBOPA, MOKHO
ObUIO MepeaaTh BElllb B HAEM Ha HEOMPEAEJICHHBIA CPOK, HO B 3TOM
Cllydae JOTOBOP MOT OBITh PACTOPTHYT B JIFOOOE BpEeMs MO 3asIBIICHUIO
11000H U3 CTOPOH.

Obszannocmu Haumooamelis

HaiimonaTenb ObUT 00s13aH MPEAOCTaBUTh HAHUMATEIIO MOJIh30Ba-
HUE HAHATOW Bemblio. BMecTe ¢ Bempio JOKHBI OBITH TIEPEIaHbl H
MIPUHAJJICKHOCTH K HEW (HampuMep, IpH cAa4ye 3eMEIbHOTO y4acTKa —
OOBIYHBI HMHBEHTApbh). JTa OOSI3aHHOCTh HE HCUYEPIBIBAIACH OJIHO-
KpaTHOM Tepenaveil Beny HanuMarenro. Haitmogarens momkeH ObLT B
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TEYEHUE BCEro CpoKa HailMa 00ecreyuTh HAHUMATEII0 BO3MOXHOCTh
CIIOKOMHO M COOTBETCTBEHHO JOTOBOPY IOJIB30BATHCS BeUIbrO. s
YEero OH JOJKEH ObLIT MPOU3BOAUTH HEOOXOIUMBIN PEMOHT OTJAHHOMN
BEILIM JJIsI TOAAECPKAHUA €€ B TOJHOM JIJI1 UCITOJIb30BaHUSI COCTOSTHHH,
YCTPaHATh MPENATCTBUS, KOTOPbHIE MOT BCTPETUTh C UbEU-IMOO CTO-
POHBI HAaHUMATENh U T.II. 3a HEJOCTATKU NEPEJAHHOW B HAEM BEIIU
HalMOJIATENbh HEC OTBETCTBEHHOCTb, KOTOpPAs BbIpakajlaCh B BO3MeE-
IIEHUU BCEro MHTEpPECa HAHUMATENS, €CIIM BEI[b OKa3bIBaJIACh MOJIHO-
CTBIO HETIPUTOJHOM JIJIs1 UCTI0JIb30BAHUS, WIIH, €CJIU BEIIbIO BO3MOKHO
OBLJIO MOJIB30BaThCS, HO C MEHBIIUM XO3SUCTBEHHBIM 3 PeKToM —
B CHW>KEHUM HAaeMHOM Iuiatel. HaliMomarenb OoTBedall 3a BCSAKYIO BU-
Hy. Eciim HEBO3MOKHOCTh MOJIB30BaHUS BEIIBIO JIJI1 HAHUMATENSl Ha-
cTynaia 0e3 BUHBI HaiMojaTes, TO HalMoJaTelb HEe HeC Nepes Ha-
HUMATeJIeM OTBETCTBEHHOCTH 3a 3TO, HO M HE UMEN MpaBa TpeOOBATH
HAEMHYIO TUIaTy 3a TO BpeMs, MOKa IMOJh30BaHUE BEIIbIO OBLUIO He-
BO3MOYKHO 110 TAKOM CIy4alHOU IIPUYUHE.

HaitmonaTtens 00si3aH ObUT TakXe IUJIATUTh 32 OTJAHHYIO BElllb
HAJIOTU, HECTH BCSKOTO pojia MyOJuyHbIe TOBUHHOCTH U T.II.

HaitmonaTens momkeH ObUT mepeaaTh BEIlb CBoeBpeMeHHO. He-
COOJIFOJIEHHE ATOM O0O0S3aHHOCTHU JAaBaJi0 MPABO HAHMMATEIIO OTKa-
3aThCA OT JOTOBOPA.

Obsa3annocmu Hanumamens

Hanumatenb Obul 00s513aH MIATUTh HAWMOJATENIO 3a IMOJIb30Ba-
HUE€ BEIIbI0 YCIOBJICHHYI0 HA€MHYIO IUJIaTy MPOMOPIIMOHAIBLHO Bpe-
MEHHU I10J1b30BaHus. 110 o0meMy npaBuily, €ciii He ObLIO YCTaHOBJIC-
HO CTOPOHAMH MHOT'0, HAEMHas IJIaTa BHOCWJIACH 110 UCTEYEHUH COOT-
BETCTBYIOIIETO MPOMEXYTKA BPEMEHHU; €CIIM HaHUMAaTeNb BHEC IUIATY
3apaHee, a MOJIb30BAHUE 3a OIUJIAYCHHBIM MEPUOJ] OKa3ajJoCh HEBO3-
MO>KHBIM U3-3a CIy4aillHOW ru0esu Bellld, HAaHUMATEe b UMEIT MPaBo Ha
BO3BpPAT YIUIAYCHHOU CYMMBI.

B pumckom mpaBe ObuT TIIATENIBHO pa3pabOTaH BOMPOC O HAEM-
HOM I1aTe, ONpe/eJICHHON B HaType, 0COOCHHO B CIydyasx pacuera 4a-
CTBIO YpOsKasi 32 HaHSThIE 3eMeJIbHbIC YUacTKH. Tak, eciiu uMesia MecTo
HEOJ0JIMMAs CUJIA, BCIEJICTBUE YEro Mpomaj ypoxkail, HIHUMaTeIb OC-
BOOOXKIAJICSA OT OOS3aHHOCTH IUIaTeXa. Ecin e HUYero upe3BbIuaii-
HOTO HE MPOU30IIIO, TO YOBITOK OT HEAOpOAa U T.I. HEC HAHUMATEIIb.
Cunranoce, 4TO ypOKaMHOCTh AEJNO CIYyYalHOE, B OJWH rOJ — He-
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ypoO’kail, B Apyroil — OOMJIBHBIA YpOXkKal, MO3TOMY B HEYPOKAMHBIMI
roJi CJIeAYeT JAOMYCTUTh YMEHBIICHUE apEHIHOW IUIAThl, HO €CJIM TIO-
CJIENYIONIHNE ToAbl OYIyT YpOKallHBIMH, HaliMOJaTeNlb BOpaBe JOIO-
JIYYUTh apEHJHYIO IUIaTy U 32 HEYPOKANHBIN TOJ.

Hanumarens mpu Mojab30BaHUM BEIIbIO JIOJKEH ObLI CO00Opa3o-
BBIBAThCA C COJIEP’KAHUEM JOTOBOPA M XO3SIMCTBEHHBIM HA3HAUYCHUEM
Bemr. OH HEC OTBETCTBEHHOCTh 3a BCSIKOTO POJia MOBPEXKACHUSA U
YXY/IILICHUSI HAHATOW BEIIH, €CJIM OHU MPOU3OIUIN MO €r0 BUHE, TaXKE
JIETKOM.

ITo okoHUYaHUM HailMa HaHUMATEJb JOJDKEH ObLT BEPHYTh BEIllb
0€3 3aJIep’KKU U B HAJJIEXKAIIEM COCTOSIHUU. B cllyuae HecBOeBpeMeH-
HOT'O BO3BpaTa HailMoJaTelb MMEI MPaBO HA BO3MEILECHUE MOHECEH-
HBIX BCJIEJICTBUE ATOTO YOBITKOB.

Ecnau HaHumarens 3a BpeMsl HaliMa MpOU3BeEIT 3aTpaThl HA HaHS-
TYIO0 BElllb, TO BOIIPOC O €r0 MPaBE€ HA BO3MEUIEHUE MPOU3BEIECHHOIO
pacxojia pemaics B 3aBUCUMOCTH OT XapakTepa 3arpar. Bo3Mmeniennto
MOJICKAIN TOJBKO T€ U3AEPKKHU, KOTOPHIE MOXKHO ObLIO CUMTATh HE-
OOXOJMMBIMU WJIM TIOJIE3HBIMHU, XO3SHCTBEHHO 11€7€CO00pa3HBIMH.
Ecnu ')xe HaHUMATENb TTOHEC U3/IEP’KKU Ha HAHATYIO BEIllb B CHITY CBO-
€ro BKyCa WIM MO0 CBOEMY KEIIAHUIO, HO HE PACCMATPUBAIOIINECS KaK
HEOOXOUMBIE WJIU 11eJIeco00pa3Hbie, OH TOJBKO MMEJ MPaBO OT/e-
JUTh TaKUE «BJIOXKEHUS» (€CIU 3TO HE YXYAIIAIO BEllb) U HE MOT
pacCcUUTHIBATh HA UX BO3MEIIEHUE CO CTOPOHBI HAWMO1aTeIsl.

Hanumatenb MoOr (€Cu 3TO HE TPOTUBOPEUUIIO YCIOBUSIM JI0TO-
BOpa HaliMa) mepenaTh B HaeM ATy Bellb APYTruM JuiiaMm. B atom ciy-
4ae OH HEC OTBETCTBEHHOCTH 3a €€ COXPAHHOCTb, KAK €CJIU OBl MOJIb-
30BaJICSd DTOU BEILIO CaM.

Ecin HaniMozarenb 40 UCTEYECHUS CPOKa HalMa OTUYYX AT CBOE
UMYIIECTBO, HOBbIA COOCTBEHHUK HE ObLI CBS3aH JIOTOBOPOM CBOETO
npeauecTBeHHUKa. Ho oTuyXkeHne claHHOW B HAEM BEIIM HE CHH-
MaJIO ¢ HalWMoJaTeNsi OTBETCTBEHHOCTH TE€PE]] HAHMMATEIEM, CIIEI0-
BaTEJIbHO, JOTOBOP MEXKIY HUMH HE CUMTAJICS MPEKPAIIEHHBIM, XOTS
OCYILIECTBJICHHE HAHUMATEJIEM MOJIb30BAaHUS HAHSATOM BEILbIO 3aBHCE-
JI0 OT COIJIacusi HOBOTrO COOCTBEHHUKA. ECii HOBBIN COOCTBEHHUK HE
JaBaJl TAKOTO COIJIacusi, TO NEPBOHAYAIBLHBIA HAWNMOJIATENIb HEC MEPEN
HAaHMMATEJIEM OTBETCTBEHHOCTb.

[Ipekpariaicst 10roBop HaiiMa UCTEYECHHUEM CpPOKa, HO eciiu (hak-
TAYECKOE TMOJb30BAHUE HAHUMATEJIEM BEIIbI0 MPOJOJIKAECTCS U IO
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OKOHYAaHUHM CpOKa HaliMa, JOTOBOP CUYUTAJICS BO30OHOBJICHHBIM IO
MOJTYaJIMBOMY COTJIaCHIO CTOpPOH. IIpekpaliienue n1oropopa Haiima Obl-
JI0 BO3MOKHO OJIHOCTOPOHHHM OTKAa30M OT HErO0 TOW WJIM MHOW CTO-
poHbl. Takoe NMpaBo MPU3HABAIOCH 3a HAHUMATEIIEM, €CJIU TEPEIaH-
Has BEIlb OKa3bIBAJIACh HEMPUTOJHON I MCHOJB30BAaHUSI WA 3TO
CBSI3aHO C CEpPbE3HOM OMAacHOCTHIO. Halimomarens MOr pacTOPTrHYTh
JIOTOBOP, €CIIM HAHUMATENb ITOPTUJI BELIH MPU €€ UCIIOJIb30BAHUU WIIH
€CJIM Belllb OKa3aJlaChb HEOOXOAUMMOM ISl IMYHBIX HaJ00HOCTEH Hali-
MOJIaTENA.

Locoeop navima ycnyz

[lo goroBopy HaiimMa yciyr ogHa CTOpPOHa (HAHABIIUKCS) MpPH-
HUMaJla Ha ce0s 0053aTeNbCTBO UCIIOHUTD B MOJIB3Y APYTOM CTOPOHBI
(HaHUMaTENs1) OMPENENICHHBIE YCIYTH, a HAaHUMATENh NPUHUMAJ Ha
ceOs1 00s13aTeNbCTBO IUIATUTH 3a ATHU YCIYTM YCTAHOBJIEHHOE BO3Ha-
IpaKJICHHE.

B otiinune ot norosopa nojapsia, MMEBILIETO LEIbIO MPEI0CTaB-
JIEHUE TOTOBOTO pe3ysabTaT pabOThI, JOTOBOpP HailMa yCIyr uUMen
MPEIMETOM BBITIOJHEHHUE OTACIBHBIX YCIYT MO YKa3aHUIO HAHSBIIIETO.
HansBuiniicsi BBIOJHATH ONpeIeICHHbIE Pa0OThI 3a 1aTy (akThue-
CKH CTaBWJI ce0sl B TTOJI0KEHHE, OJIM3K0E K MOJIOKEHHIO pada.

B ycnoBusx padosinaaenbyeckoro o0iiecTBa JOroBop HaMa yc-
YT HE uMel OOJIBLIOrO 3HaueHus U pacnpoctpanenus. CoaepxaHue
JIOTOBOpa COCTABJISJIM TJIaBHBIM O0pa3oM IMOBCEAHEBHBIE JOMAITHUE
paboThl, HE MPEINOoNaraloIue CHelUalbHbIX 3HAHUNW WIM OCOOBIX
CIIOCOOHOCTEH.

Tak ke KaKk ¥ HailM BEId, HalM YCIyT MOT OBITh 3aKJIFOUEH KaK Ha
OIpE/ICTIEHHBIN CPOK, TaK U 0€3 yKa3aHUs CPOKa, B TOM CIy4ae Kaxaas
13 CTOPOH MOTJia B J1000€ BpeMs 3asBUTh 00 0TKa3e OT JIOrOBOpA.

HausBumiics Obl1 00s3aH UCHOJHATH MPEAYyCMOTPEHHbBIE JOTO-
BOPOM YCJIYTHU JIMYHO, 0€3 3aMeHbl ce0sl ApyruM JmnoM. Hanumarensb
ObUT 00s3aH OIUIaYMBaTh 3TH ycayru. Kak mpaBuio, ymiata BO3Ha-
IPaKJEHUS MPOU3BOJAWIACH M0 MCTEYCHUU OIPEJEIECHHOTO JOT0BO-
pOM MPOMEXYTKa BpeMeHU. Eciiu HaHSABIIMICA MO KaKOW-IKOO Tpu-
YUHE HE MOT WCIOJHATH YCIYTH, TO U HE UMEJ MPaBO HAa BO3HATPAXK-
JIEHUE 32 CPOK, MOKAa OH HE MOKET UCHOIHATh yciayru. Ecnu ke Ha-
HUMATeJlb HE BOCIOJIb30BAJICS yCIyraMy HaHSBILETOCS 1O HE3aBUCS-
IIMM OT HAHSBIIETOCS MPUYHUHAM, TO HAHSBIIUICS COXPAHSII MPAaBO Ha
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BO3HarpaxjaeHue. OHako 3apab0TaHHOE BO3HArpaXKJIeHUE OT JIPYro-
ro HaHUMATEJNs 32 TO BpPEMs, MMOKa MEPBbI HAHUMATENb HE IMOJb30-
BAJICSI €r0 yCIyramu, 3aCUUTHIBAJIOCh B CUET BO3HArpa)KJCHUsl, MpHU-
YUTAIOIETOCs HAHSABIIEMYCS IO IOTOBOPY C IEPBBIM HAHUMATEJIEM.

Ilocoeop noopsoa

JloroBopoM mojpsna (HaiiMa paOOThl) HA3bIBAJICA JIOTOBOP, IO
KOTOPOMY OJiHA CTOpOHa (MOAPSIAYMK) MpPUHUMATa Ha ceds 00s3a-
TEJIHCTBO UCIIOJIHUTH B MOJIb3Y JIPYrod CTOPOHBI (3aKa34yuKa) omnpeie-
JICHHYIO pa0oTy, a 3aKa3yuK MPUHUMAJ Ha ceOsl 00s13aTeNIbCTBO yIlia-
TUTH 32 3Ty pabOTy yCTAaHOBJIECHHOE JICHE)KHOE BO3HATPAKICHHE.

[To maHHOMY JOTOBOPY 3aKa34MK JOJDKEH OBbLI MOJYYUTh HE yC-
JIyTY, a ONPEAECTICHHBIA 3aKOHYEHHBIN PE3yJIbTaT.

ITonpsinunk 00s13aH ObLT UCTIOTHUTh M CAATh pabOTy KaK 3aKOH-
YEHHBIN pe3yJbTaT B COOTBETCTBUU C JIOTOBOPOM HaJIeKaIIUM 00pa-
30M, B YCTAHOBJICHHBIN CPOK, B HAQ/IJIC)KAIEM COCTOSHUH 10 Ka4eCTBY
pabotsl. Iloapsauuk oTBeuan 3a OOy (Jaxe JEerkyw) BUHY. Emy
paspemiagoch Mpy UCIOJIHEHUU pabOThI MOJIH30BATHCS YCIYyTaMH JIpy-
TUX JIMI, HO C T€M, YTO 3a MX BHHY IMOAPSIYUK OTBEYAI KaK 32 CBOIO
COOCTBEHHYIO.

CnydaitHast rubenb uiau nopya paboTel, IPOUCIIEAIIAs 10 CIaYn
paboTHI, JIOKUTCS HA MOJPSAIIHNKA, TTOCIIE €€ CIaud — Ha 3aKa3uuKa.

3aka3umK JOJKEH OB B CPOK M B IMOJHOM pa3Mepe YIUIaTUTh
O0OyCJIOBJICHHOE JCHEKHOE BO3HarpaxkjaeHue 3a paboty. Eciu B mpo-
1ecce paboThl BBISICHUIIACH HEBO3MOXKHOCThH HCIIOJIHUTH €€ 3a yCTa-
HOBJICHHYIO IIEHY, B OCHOBE KOTOPOH JiexKaja COCTaBJICHHAs MOJIPS/I-
YUKOM CMETa, TO 3aKa3UUK MOT OTKa3aTbCs OT IOTOBOpA.

3aka3urK, He MPUHSBIIUN paboTy 0€3 YBaKUTEIbHOW MPUYHHBI,
JOJDKEH OBbUT YIJIATUTh MPUYUTAIONIEECS] BO3HATPAKICHHE.

12.4.3 lorosop mopy4eHust

[To noroBopy mopy4yeHus OJTHO JHUIIO (JIOBEPUTENH) MOPyUasio, a
Ipyroe nuio (MOBEPEHHbI) MPUHUMATIO Ha CceOsl UCIOJHEHUE Oe3-
BO3ME3/THO KaKUX-JIMOO JEHCTBUIA.

[IpeaMeT nopy4YeHUss MOTJIM COCTABIIATh KaK IOPUANYECKUE JIEU-
CTBUS (COBEpUICHUE CJIEJOK, BBIIOJHEHUE MPOLIECCYANbHBIX ACHCT-
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BUI), TaK U yCIOyTW (DAKTUUECKOTO XapakTepa (HampuMmep, MOYMHKA
TJ1aThs).

be3B03ME3AHOCTh UCIOJIHEHHSI TTOPYUYEHUS SIBJISIACh CYIIECTBEH-
HBbIM TPU3HAKOM JOroBopa nopydeHus. llopydenne, mo MHEHUIO pUM-
CKUX IOPUCTOB, BEJET CBOE MPOUCXOKJIECHUE U3 OOIIECTBEHHOTO J0JTa U
IpyKOBbI, CIIe0BATEIHHO BHITIOJHEHUE MOPYUYEHUS 3a TIaTy HECOBMEC-
TUMO C BBITIOJIHEHHEM OOILECTBEHHOTO J10JIra, TeM 00Jieeé HECOBMECTH-
MO C OKAa3aHHEM JPYKECKOM yciyru. Ecim 3a ucronHeHue yciayrua Ha-
3Ha4yaach ara, TEM CaMbIM JIOTOBOP MPEBpAIAJICS B IOrOBOP Hailma.

OCHOBHOI 0053aHHOCTBIO MOBEPEHHOIO SBJISIIIOCH IOCTOBEPHOE
UCIIOJTHEHUE MOPYYEHHOTro JaoBeputeieM. [loBepeHHBIN H0MKEH ObLI
JIOBECTHU MPUHATOE Ha ceOs Aesio 10 KoHla. Eciu e oH moHuMas, 4to
B CHJIy HE3aBHUCAIIMX OT HETO OOCTOSITEILCTB OH HE CMOYKET MCIOJI-
HUTh MOPYYEHUE, TOBEPECHHBIN JIOKEH ObLT HEMEIJICHHO U3BECTUTH
00 3TOM JIOBEpUTEJIS JI TOTO, YTO OBl TOT MOT 3aMEHUTDH €T0 JIPYyTUM
JIUIIOM, B TIPOTUBHOM CJIyyae MOBEPEHHBIA HEC OTBETCTBEHHOCTh 3a
MPUYUHEHHBIN yliepO IOBEPUTENIO.

[TopyueHue JOKHO OBITH MCIIOTHEHO CTPOTO B COOTBETCTBUHU C
€ro coAcpx aHuem. BUIOU3MEHITh MTOPYUYECHHUE, TAXKE C BBITOJAOM IS
JIOBEPUTEIIsl, TOBEPEHHBIA HE UMET TTPaBO.

JIn4HOE WCIOJIHEHUE TOPYYEHHS ObLII0O HEOOXOIUMBIM, €CIIA €T0
MpEeAMET MPEoJiarai TOJIbKO JIMUYHYIO JESTEIbHOCTD OBEPEHHOTO WU
K€ B CaMOM JIOTOBOpE ObUIO yKa3aHWE HAa MCIOJIHEHHWE MOPYYEHHUS IO-
BEpPEHHBIM JIMYHO. EciiM moBepeHHBIN AOKEeH ObUT UCHIOJIHUTH TTOpyYe-
HUE JIUYHO, HO €My IPHIIUIOCh 3aMEHUTh Ce0sl JPYrUM JIMIIOM, OH HEC
OTBETCTBEHHOCTh 3a €ro JCUCTBUS KakK 3a CBOM coOcTBeHHbIE. Eciu 1o-
rOBOPOM OBLIO Pa3pelIeHO TOBEPEHHOMY MPUOETaTh K TOMOIIHN APYTUX
IIPU UCHOJIHEHUU TOPYUYEHHUs, TO OH HEC OTBETCTBEHHOCTh TOJBKO 3a
cam BbIOOp 3TUX KaHJIUJATYyp, HO HE 32 UX JICUCTBHSI.

[Io obmiemy mpaBWily PHUMCKOTO TMpaBa MOJHYIO OTBETCTBEH-
HOCTb (T.€. 3a JIF0OYI0 BHHY) HECET JIMIIO, UMEIOIIEE BHITOAY U3 JIaH-
HOro JIoroBopa. TeM He MeHee, BOMPEKU 3TOMY NpaBUIly, MTOBEPEH-
HbI, HE UMEIOUIAN MaTepHUaIbHON BBITOAbI U3 JIOTOBOPA MOPYUYEHHUS,
BCE€ K€ OTBEYAJI 3a BCSAKYIO BUHY U JIOJDKEH ObLJT BOBMECTUTH JI0BEPU-
TEJI0 BCE YOBITKHU, MPUUYMHEHHBIC TIPU UCTIOJHEHUH WM HEHUCIIOJIHE-
HUH MIOPYYEHUS.
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[ToBepeHHBIN NOKEH OBLI MepeaTh JIOBEPUTEIIO PE3yJIbTaThl
WCIIOJTHEHUSI TIOPYYEHUSI, OTYUTATHCS 3a CBOU JICUCTBUSI M TEpPEIaTh
BCE HEOOXOIUMbIC TOKYMEHTHI.

Ecau moBepeHHBIN Mpu JOOPOCOBECTHOM M Pa3yMHOM HMCIIOJTHE-
HUM B3SITBHIX Ha ce0s1 0053aTENIbCTB TEPHUT YOBITKH, JOBEPUTENH J0JI-
KEH MX BO3MECTUTbh, HE3aBUCUMO OT pe3yibrara ucroiaHeHus. Ciy-
JalHbIA yIiepO JAoBepuTeaeM He Bo3Mmeliajncs. J[oBeputens HOJKEH
ObUT MPUHSATH pe3yJibTaThl UCNOJHEHUs. HeoOOCHOBaHHBIA OTKa3 OT
MPUHSATHUS UCTIOJIHEHUS MOPYUYEHUS HE JOIMYCKaJCA.

JI71s1 OCYILECTBICHUSI CBOMX TPAaB MOBEPEHHOMY W JOBEPHUTEIIO
ObUIU JTaHbI MPSIMbIE UCKU, TPUCYKECHUE MOBJIEKIIO infamia (Oecuec-
TH€) JIJI1 BAHOBHOW CTOPOHBI.

[Ipekpaienue 1oroBopa nopydeHus (Hapsay ¢ oOLIMMH MPaBU-
JaMHU TIPEKpalieHus 00513aTeIbCTB) MOIJIO OBITh OCYIIECTBICHO OJTHO-
CTOPOHHUM OTKa30M OT JIOTOBOPA, TUOO0 CMEPTHIO OJTHOU U3 CTOPOH.

JloBepuTeslb MOT OTKa3aThCsl OT MOPYUYCHHS B JII000€ BpeMs ITy-
TE€M MPOCTOT0 coodIeHHUsI 00 ATOM NoBepeHHoMY. Ho ecnu Takoit ot-
Ka3 MPOUCXOIMII MO3KE CaMOI'0 UCHOJHEHUS TOPYUYECHUs, JOBEPUTEIb
JOJKEH OB MPUHSTH PE3YJIbTaThl TOPYUYECHUS U BOBMECTUTH HEOOXO-
JIUMbIE U3JICPKKHU TOBEPEHHOMY .

[ToBepeHHBIN k€ MOT' O0TKa3aTbCsl OT JIOrOBOPA, HO TOJIBKO CBOE-
BPEMEHHO, TaK 4YTOOBI JIOBEPUTENIb MOT MPUHSATH MEpbI JJIs Tpeidy-
MPEXKCHUS] BOSMOXKHBIX YOBITKOB M3-3a OTKa3a MOBEPEHHOTO, B IMPO-
TUBHOM CJIy4ae MOBEPEHHBIN AOKEH ObLT BO3MECTUTH TAKUE YOBITKH.

12.4.4 JloroBop TOBapuiiecTBa

ITo nmoroBopy TOBapHINECTBA JIBO€ WJIM HECKOJIBKO JIHUIl 00bEeau-
HSIOTCS JIJISl OCYILIECTBIICHUS ONPEICICHHON 00IIel 103BOJIEHHON XO-
3STUCTBEHHOM II€JIM, YY9acTBYs B OOIIEM JieJie UMYIIIECTBEHHBIM BKJIa-
JIOM WJIY JTUYHOM JIEATEIIbHOCTBIO C TEM, YTOOBI MPUOBLIb U YOBITKH OT
BEJICHUS OOILETO Jiejla paclpeAe/siuCh MEXK1y BCEMH TOBapHIllaMHy B
MPEyCMOTPEHHBIX JOTOBOPOM JIOJISX UJIU TTOPOBHY.

B 3aBHCHMOCTH OT 1171, KOTOPYIO IIPECIIECI0BATIM CTOPOHBI TAKOTO
JIOTOBOpPA, TOBAPUIIIECTBA MOYKHO Pa3JICIUTh Ha JIBa OCHOBHBIX BU/IA:

1. ToBapuiiecTBa MO COBMECTHOMY IMPOKHUBAHUIO U JICITEIBHO-
cTd. B TakoMm TOBapuIleCTBE YyCTaHABIMBAIACH OOIIHOCTH BCETO
uMyIiecTBa. Bo3Hukama oOMHOCTh COOCTBEHHOCTH BCEX YYAaCTHHKOB
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TOBAPHUILIECTBA HA BCE UMYLIECTBO, HE TOJIBKO MMEIOIIEECS B HATypE
Ha MOMEHT 3aKJIIOYEHHUS JIOrOBOPA, HO U Ha BCE IMOCIEIYIOIIUE PHU-
oOpeTeHus, He UCKITI0Yas CTydalHbIX.

2. IIpon3BOACTBEHHBIE TOBAPHUIIIECTBA. B 3TOM Cilydyae BO3HUKA-
Ja 0oJiee orpaHUYCHHAsi OOIIHOCTh. YYAaCTHUKH JIOTOBOPa BHOCWUIIU B
KauecTBE BKJIaJla Ha 0OIlee JIeJ0 YacThb CBOETO MMYIIECTBA, JACHBIH
WJIM OCYILECTBIISIM ONPEAEIIEHHBIE YCIyrd. ECiu 10roBopom He mpe-
JYCMOTPEHO MHOE, TAKWUE BKJIAJbl CUUTAINCH paBHbIMU. [0 oOmemy
npaBuUjly BCE, YTO MEpEeaHO B KavyeCTBE BKJIajda, MEPEXOAWIO B 00-
IIyI0 COOCTBEHHOCTh TOBapuilel. /[oroBopom ToBapuIecTBa Moria
OBITh MPEAYCMOTPEHA UHAUBUAYAIbHAS COOCTBEHHOCTD JIMIIa Ha BHO-
CUMBIN UM BKJIaJ], KOTOPBIN MepeiaeTCs TOJIbKO B O0IIIee MOIh30BaAHKE
JUTA LTIV TOBApHILIECTBA.

bruto paspenieHo nepegaBaTh B Ka4€CTBE BKJIaJa HE TOJBKO Be-
I, HO W TIpaBa TpeOOBaHUs, CIIOCOOHOCTU OTACIIBHBIX TOBAPHIICH,
OCYILIECTBJICHUE YCIYT WU padoT U T.1I.

ToBapumiecTBa HE MPU3HABAIUCH CAMOCTOSITEIIBHBIMUA HOCHUTE-
JSIMU TIpaB U 00sI3aHHOCTEH (T.€. IOPUAMYECKUMH JIUIIAMH), CYOBEK-
TaMH TIpaB U 00513aHHOCTEN SIBJISUIMCH TOJIBKO CaMU TOBApHUIIU. TakuM
o0pa3oM, BCE€ B3aMMOOTHOIIICHUS, BO3HUKAIOIIUE B CBSI3U C CYILECT-
BOBAaHMEM TOBApHUIIECTBA, MOXKHO Pa3JIEIUTh HA JBE TPYNIIbl: BHYT-
PEHHUE U BHEIIHUE.

Cpeny BHYTPEHHMX OTHOIICHWM TOBApHINEH, T.€. MpaB MU 00sI3aH-
HOCTEU 10 OTHOLIEHUIO JIPYT K APYTY, MOKHO BBIJEIHUTH CICAYIOIIUE:

1. Kaxaplii 13 TOBapuille JOJKEH ObLT BHECTH OTOBOPCHHBIM
BKJIaJ] B OOIIYI0 Kaccy ToBapuilecTBa. Pucku ciaydaitHoit rubenu Be-
1IEH, BHOCUMBIX B Ka4€CTBE BKJIaJa, JIOKUIIMCh HA BCEX TOBAPHILIEH C
YYETOM CJICAYIOIIETO:

— B OTHOLICHWHW WHIWUBHUAYAIBHO OIPEACIECHHOW BEIIUM PHUCK
JIOKUJICS. HA BCEX TOBAPUIIEH C MOMEHTA 3aKJII0OUCHUS 10TOBOPA,

— B OTHOLIEHUM BEUIEU, OITPEICICHHBIX POJOBBIMUA MPU3HAKAMU —
C MOMEHTA MEPEIAYU BELIEH.

2. Kaxnplii TOBapHIll IOJKEH YYaCTBOBATh B YIIPABJICHUH U XO-
35IMCTBEHHOM JIESITEIbHOCTU TOBapuIlecTBAa. Kaxkaplii U3 TOBapuIEH
JOJDKEH OB OTHOCHUTBCS K 00IIeMy Jiely 3a00TJIMBO M BHUMATEIIBHO,
BECTH OOIIME Jesa Kak CBOU COOCTBEHHBIE.
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3. Kaxpiii ToBapuIl JOJDKEH OBLI IMepenaBaTh B OOIIUN cueT
TOBapUIIECTBA BCE JOXOMbI, MMOJTYUYEHHBIE MIPU BEICHUH OOLIEro Jiesa
(IeHeXHbIE CYMMBbI, BEIIU U T.I1.), JJI1 paCHpeeieHUus MEXy BCEMU
ToBapuiiamu. CooOpa3HO ¢ 3TUM OH UMEN IpaBoO TpeOOBaTh OT JPY-
rUX TOBApUILEH pacmpeaesieHus (Kak MpaBWIo, B OOLIUX JIOJSIX, €CIU
JIOTOBOPOM HE YCTAHOBJIEHO MHOE) MTOHECEHHBIX UM U3ACPKEK U 005-
3aTeNILCTB, B KOTOPHIC €EMY MPUIILIOCHh BCTYIUTH NMPU BEJICHUHU OOIIETO
nena. TakuM 00pa3om, Kaxabld JOJKEH ObUT y4acTBOBATh HE TOJIBKO
B I0XOJaX TOBApHILECTBA, HO U B €r0 yOBITKAX.

4. Kaxapiii U3 TOBapHUIlle HUMeEN MpaBo TPeOOBAaTh OT APYTUX
YYaCTHUKOB JJOOPOCOBECTHOI'O HUCIIOJHEHUS CBOMX O0SI3aHHOCTEW st
JOCTH>KEHHUS LIEJIM TOBApPUIIECTBA, UHBIMU CJIOBaMH, ITPABOMOYEH 3a-
OOTUTHCS O MPABWIHLHOM MCIIOJIHEHUH JOTOBOPA TOBAPUILIECTRA.

JInsl OCyILIECTBIIEHUs CBOUX NPAaB KAXKAbIM M3 TOBAPUIIEH HaJle-
JSJICA TPSIMBIM BBITEKAIOIIUM U3 JIOTOBOPA MCKOM, MPUCYXKAEHUE 1O
KOTOPOMY Hapsily C BO3MEUIEHUEM YOBITKOB BJIEKJIO JJI OTBETYMKA
oecuectue.

Tak Kak TOBapUIIECTBO HE NMPU3HABAIOCH FOPUANYECKUM JIULIOM,
TOBapulll, BBICTyNIasi BO BHE MO OOIIEMY Jey TOBapHuIilecTBa (BHEILI-
HUE OTHOILICHMS] TOBApHUILEH), AEHCTBOBAJ JIMYHO OT ceOs, cleoBa-
TEJIBHO, MpaBa U 00S3aHHOCTH MO CAEIKaM BO3HUKAJIHM TOJBKO y JIaH-
HOTO ToBapuiia. ToJbKO Mocie TOro, KaKk TOBAapHII cAaBaj B OOIIYIO
KAaCCy MOJIyYEHHOE II0 TaKUM CJIIeJIKaM, KOHTPAreHThl TOBAapHIla IO-
Jy4aly MpaBo NPEIbABIATh UCKU U K IPYTUM TOBapuIllaM, Kak ooora-
TUBIIAMCS OT COBEPILICHHOMW CIICIIKH.

B kauectBe n0oroBopa, CTporo JMYHOrO U OCHOBAaHHOT'O HA B3auUM-
HOM JIOBEpHH, JOTOBOP TOBAPHILECTBA MPEKPAAICA, KaK TOJIbKO OTIMa-
JIAJI0 COIJIACHE BCEX TOBAPUIIEH HAa MPOJOJKEHME OOLIEro jena, T.€.
JIOTOBOP TOBAPHILIECTBA MPEKpaIaliCs OJJHOCTOPOHHUM OTKAa30M JIH00O0-
ro toBapuia. OIHaKo, €CIM JOrOBOP TOBAPHILECTBA 3aKIIFOUYEH HA OIl-
peAeNeHHBINA CPOK, a OTKA3 3asiBJICH 0€3 JOCTaTOUYHbIX HA TO OCHOBAHMM,
TO OTKAa3aBIIUICS TOBAPHII TIPOJOHKAT Y4acTBOBATh B YOBITKax OOIIIe-
CTBa, HO HE MMeEJI MPAaBO HA ydacTue B MpUObUIH. Takoe MojoKEeHHue He
JIEMCTBOBAJIO HA BECh CPOK CYIIECTBOBAHUS JIOTOBOPA, & KACAJIOCh TOJb-
KO TEKYIIMX CAEIOK HA MOMEHT 3asIBJICHUS O BBIXOJIE U3 TOBAPUILIECTBA.

BcenencTeue TMYHOroO Xapakrepa JOrOBOPHBIX CBA3EU MEXKIY TO-
BAPUILIAMU JOTOBOP TOBApPHUIIECTBA IPEKPAIIAICS TaKXE CMEPTHIO
WIM yTPaTO MpaBOCIOCOOHOCTH (MOJHOCTHIO WJIM YACTUYHO) OJHOTO
13 TOBApHUIIIEH.
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12.5 be3piMeHHBIE KOHTPAKTBI

CucTeMa MCYEpIBIBAIOIIETO MEPEYHSI KOHTPAKTOB, KaXKIbIA M3
KOTOPBIX HUMEJ OIpPEJEICHHOE XO3SIMICTBEHHOE 3HAUYECHUE, MPaBOBbBIC
OUEpTAHUS U 3AIIUIIAEMbIA CBOUM MCKOM CO CHEIUAIbHBIM Ha3BaHH-
€M, HE MOTJia yJOBJIETBOPUTh BCEX MOTPEOHOCTEM OypHO pa3BHBalO-
Hieicsl SKOHOMHUYECKOW KU3HU CTpaHbl. Bo MHOTUX 001acTAX KU3HU
W30 JTHA B JIEHb CKJIaJbIBAIMCH CaMble Pa3HOOOpa3HbIE OTHOIICHUS, U3
KOTOPBIX MHOTHE YK€ HE YKJIaAbIBAJIUCh B TECHBIE PAMKHU 3aMKHYTOU
CUCTEMBI JIOTOBOPOB, a CJIEIOBATEIBLHO HE MOJIYyYaJId 3alIUTHI CO CTO-
POHBI CyJla, YTO TO3BOJISJIO CTOpOHAM O€3HAKa3aHHO HE HUCIOJHSTH
B3SIThIE Ha ceOsi 00s13aTeNbcTBa. Takoe MOJIOKEHHE BEUIeH pe3Ko OT-
PHUIIATENBHO CKa3bIBAIOCh HA YCTOMYMBOCTH 3KOHOMHYECKUX OTHO-
HIEHUW ¥ TPUHOCUIIO BPEJ FOCYAApCTBY B LIEJIOM, TOPMO3SI HE TOIBKO
BHYTPEHHIOIO H3Hb, HO U Pa3BUTHUE SKOHOMUUYECKHUX OTHOIIEHUU C
JIPYTUMU CTPaHAMMU.

Takum 00pa3oM, PUMCKHUM IOPUCTaM MPHUILIOCH NMPHU3HATH OT-
JEJBbHO CYIIECTBYIOIIYIO TPYIIY HOBBIX KOHTPAKTOB, HE HMMEIOIINX
0003HAYEHUSI B CUCTEME LMBUJIBHBIX KOHTPAKTOB, MPEAOCTABUB CTO-
pOHAM MOJI00HBIX 00S13aTENIBCTB CYICOHYIO 3aINTY.

B puMckoM mpaBe camMoro Ha3BaHUs WJIM TMOHATHUS «O€3bIMEH-
HBI KOHTPAKT» HE CYIIECTBOBAJO, T.K. (PAKTUYECKH HEKOTOPHIE KOH-
TPaKThl BCE K€ UMEIIM CBOE HAa3BAaHHUE, HAIIPUMEP JOTOBOP MEHBI WM
OIICHOYHBIN oroBop. CBoe Ha3zBaHUE «OE€3bIMEHHBIE KOHTPAKTHI», KO-
TOPbIE TaK)K€ HA3bIBAINCh HETIOMMEHOBAHHBIMU WJIM HE UMEIOIUMHU
Ha3BaHU, MOJYYMIN TOPA3/I0 MO3KE B pad0oTax CPeAHEBEKOBBIX HOPH-
CTOB, pa3padaThIBAIONIUX KIaCCU(PUKAIIUIO U TOHATUS 00513aTEILCTB B
PUMCKOM TMpaBE.

OcCHOBHBIE 4YepTbl OE3bIMEHHBIX KOHTPAKTOB MOXXHO CBECTH K
CIIEIYIOIIEMY

— TaKW€ KOHTPAKThI MOJYYAIOT IOPUIUYECKYIO CHIIY TOJIBKO IO-
CJie TOr0, KaK OJ[Ha M3 CTOPOH BBIMOJHUT MPUHSITYIO Ha ceOs MO Co-
[JIAIEHUI0 00S3aHHOCTh, T.€. OTHOCATCS MO CYIIECTBY K peallbHbIM
KOHTPAKTaM;

— M0 XapakTepy MpaB U 00A3aHHOCTEH CTOPOH JIaHHBIEC JI0TOBO-
PBI SBIISIIOTCSI ABYCTOPOHHUMH, T.€. KON U3 CTOPOH MPUHAIJICKAT
npaBa U 00513aHHOCTH 1O JAHHOMY COTJIAIIEHUIO;
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— TaKW€ KOHTPAKThI OTIMYAIOTCS OT JAPYTUX 3BEHBEB PUMCKOI
CUCTEMBbI KOHTPAKTOB TE€M, UYTO CTOPOHE, BBHIMIOJHMBIIEH CBOIO 00s-
3aHHOCTh M HE TMOJIYYMBILIEH BCTPEYHOTO UCIOJHEHUSI OT KOHTparcH-
Ta, ObUIO JaHO TPaBO B3aMEH MPEIBbABICHUS MCKa O MPUHYKICHUU
KOHTPAreHTa K HMCIOJIHEHUIO JOrOBOpAa MPEABSIBUTH WCK O BO3BpaTe
UCIIOJITHEHHOTO KaK HEOCHOBATEJIbHOrO0 OOOramieHus, T.e. IpaBO OT-
CTYIUTBHCS OT JIOTOBOPA.

Pa3nooOpasHbie ciaydyan O€3bIMEHHBIX KOHTPAKTOB PHUMCKHMU
IOpUCTaMH ObLITU CBEJICHBI K CIETYIOIIUM OCHOBHBIM THUIIAM:

1) mepenaya mpaBa COOCTBEHHOCTH Ha OMNPEACIICHHYIO BEIb C
1IEJIBI0 TTOTYYEHHS TIpaBa COOCTBEHHOCTH Ha JPYTYIO BElllb;

2) mepenaya mpaBa COOCTBEHHOCTH Ha BeEIllb B OOMEH Ha YCIyTy
(BBIMIOJTHEHUE OTPEJICICHHOTO JEUCTBUS U T.11.);

3) coBepllicHHE ONpPEJCICHHBIX JICUCTBUN OJHOW CTOPOHOM B
oOMEH Ha COBEpIICHUE ONPEICICHHBIX JEUCTBUN IPYTOM CTOPOHOM.

12.6 I'1axkThI

[TakT — 3TO0 HedopManmpHOE COrJIallIeHHE, B OTJIMYHUE OT KOH-
TPAKTOB, HE MOJIB3YIOLIEECS UCKOBOU 3alMTON. PuMcCKoe mpaBo moJi-
roe BpeMsi MpUJICPKUBAIOCh MPaBuia, B CUIYy KOTOPOTO JJIsi CO3aHuUs
JIOTOBOPHOTO 00s3aTeNbCTBA OBLJIO HEOOXOAUMO, YTOOBI JIOrOBOp 3a-
KJIoyasnica no ¢opme, npeanucaHHon npaBoM. CornamieHusi CTOPOH,
3aKJIF0Ya€MbI€ BHE PaMOK MPEANUCAHHBIX (POPM, CUUTAIUCH HEJCUCT-
BUTEJILHBIMU, T.K. HE UMEJIM IOPUANYECKON 3auThl. Ho pasBurtue xo-
3STUCTBEHHOMW M DKOHOMMYECKOW KW3HU CTpaHbI, a TaKke MOTpeOHO-
CTH MPABOBOTO U SKOHOMHUYECKOTO 000pOoTa TpeOOBaIM OTCTYIJICHUM
OT 3TOro Inpasuia. /s 4ero nperopsl, FOPUCTHI U UMIIEPATOPHI yUpe-
UM MHO>KECTBO COTJIAIEHHWIN WJIM MAKTOB, 32 KOTOPHIMHU MPHU3HABA-
J1aCh BO3MOKHOCTh ITPABOBOM 3aIlIUTHI.

Takum 00pa3om, BO3HUKIM JBE KaTeropuu MakToB: 1) pacta
nuda — «rojple» MaKThI, T.€. He CHAOKEHHBIC («HE OJETHIC») HUCKOM,
u 2) pacta vestita — «oA€ThI€» MAKTHI, T.C. 3alUIIaeMble UCKOM. B
CBOIO OUY€pE/Ib 3alUIIAEMbIE TAKTHI ICTHIIUCH Ha:

a) TaKThl, MPUCOCANUHEHHBIC K JOTOBOPY, 3alUIIIAEMOMY HCKOM
(pacta adiecta);
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0) MaKThl, TTOJIYYHUBIIHNE MPETOPCKYIO 3aIUTy (WU MPETOPCKUE
NakThl) (pacta praetoria);

B) JIETUTUMHBIE MAKThl — MaKThl, MOJTYYUBIIHE 3AIIUTY OT UM-
nepaTopoB, B UMIIEPATOPCKOM 3aKOHOAATEIbCTBE (pacta legitima).

Ilakmol, npucoeournenubvle K 002080pPY, 3aUUUAEMOMY UCKOM

(OononHumenvHble Co2NAULeHU)

Pacta adiecta — 3T0 J1OMOTHUTENBHBIE K KAKOMY-HUOY b 3alllu-
II[aeMOMY KOHTPAKTY COTJIAIICHUS, UMEIOIINE IIeJIbI0 BHECTH KaKHe-
IM00 M3MEHEHMsI B IOPUIMYECKHUE TOCEACTBUS TJIaBHOTO JIOTOBOpA,
HaIpUMEP, BO3JIOKUTHh Ha TY WM APYTYI0 CTOPOHY JIOTOBOpa KaKHe-
100 JTOMOJHUTENBHBIC 00S3aHHOCTH.

Kak mnpaBuio, Takue n00aBOYHBIE MAKTHI MPHUCOSTUHSINCH K
TJIaBHOMY JIOTOBOPY HEMOCPEACTBEHHO IIPH €ro 3akitodeHuu. B ciy-
yae HapyIieHHs TMOJA00HOr0 pojia MaKTa JaBajcs WCK W3 OCHOBHOIO
noroBopa. He nckirouazack BO3MOKHOCTb ITPUCOSAMHEHUS JOTIOTHU-
TEJIBHOTO IIaKTa M MO MPOIIECTBUM HEKOTOPOI'O0 BPEMEHH ITOCTIE 3a-
KJIFOUCHHUS JOTOBOpPA, HO B 3TOM CJIydae TaKOW MaKT 3aIllMINaJICS HC-
KOM, €CJIY 110 CBOEMY COJICP’KaHHIO OH OBLII HAIPABJICH HA YJIyYIIICHUE
TTOJIOKCHUS JTOKHUKA.

IIpemopckue nakmul

[IpeTopckue makTbl — 3TO HepOopMalabHbIE COTJAIICHHS, yCTa-
HABJIMBAIOIIME CAMOCTOSITENIbHBIE O0s3aTeNbCTBA M 3allUIAEMBbIC
npeTopckuMu uckamu. Hawmboiiee pacnpoCTpaHEHHBIMU Cpelu TIpe-
TOPCKHUX MAaKTOB SIBJISUIUCK: constitutum debiti u receptum.

Constitutum debiti Ha3zpIBanock HeOpMaTbLHOE COTIAIICHUE, 110
KOTOPOMY TOATBEPKAAIOCH, YTO OyJIeT BBIILUIAYEH MPEKHUI JOJT, a
€CJIM ATOr0 HE MPOM3OMALT, TO Kakoe-Iu0o Apyroe 0osee TIKKOe Je-
HEKHOE 0053aTeIbCTBO. TaKUM IMyTEM MOKHO OBIIIO 00s3aThCs yIlia-
TUTh KaK CBOH (YK€ CYLIECTBYIOMIUI) AOMT, TaAK U JIOJT JPYroro Jula.
[Tpu »TOM mpekHee 005A3aTeNbCTBO HE MOTallaIoCh, & KPEIAUTOP IO-
Jdy4al MmpaBo TpeOOBaTh YIUIATHI MPEXKHEro M yIUlaThl HOBOTO J0JITa,
yTBepxkAeHHOro constitutum debiti. TloaTeBepkaeHre coOCTBEHHOTO
JI0JITA UMEJIO TOT CMBICJI, YTO TaKUM 00pa3oM yTOUHSJICS CPOK ILIaTe-
a, IPUYEM, KaK MpaBuiIo, JOJDKHUK MOJIyYal OTCPOUKY UCTIOJIHEHHUS.

Receptum — HedopmanabHOE coriamieHue, KOTOPbIM YCTaHaB-
JUBAINCH HOBBIE CAMOCTOSITENIbHBIE 00s13aTenbCTBa sl cTOpoH. [lon
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TUM Ha3BaHHUEM B MPETOPCKOM BUKTE ObUIM OOBEAUHEHBI B TPU Ka-
TErOPUM TIAKTOB, IO CYIIECTBY HE HMMEBIIHE MEXIYy COOOH HHYETO
o0urero:

a) Receptum arbitri — cornamienue Mexay apoOUTpOM U CTOPO-
HaMU, TPEABAPUTEIHHO COTJIACHUBIIMXCS peIliaTh HEKUW CIOp C TIO-
MOIIIbI0 U30paHHOrO cynbu. Eciu apOuTp yKIOHSJICS OT UCIOJHEHUS
3TOr0 CorjalieHusi 0€3 yBaXXUTEIbHBIX MPUYMH, KPEIUTOP UMEI Ipa-
BO Haka3aTh ero mrpadom uin KoHpucKaImen 9acTu UMYIIECTBA;

0) Receptum nautarum, cauponum stabulariorum — corarre-
HUE C XO35SMHOM KOPaOJisd, TOCTUHHUIIBI WJIM TIOCTOSJIOTO JBOpA W JIH-
I[aMHU, TTOJB3YIOIIMMUCA X YCIyTaMH, O COXPAaHHOCTH HaXOSAIINXCS
B UX MOMENIEHUAX Beme. CUUTaNoch, 4TO TaKOE COTJIAllIEHUE Mpe/I-
IIICCTBYET BHECCHHUIO BEIICH B TOCTHHUIIBI, HA KOPAOJIU U MOCTOSIIbIC
nBopel. [IpeTopckum >AMKTOM ObLIa yCTaHOBJICHA TOBBIIIIEHHAS OT-
BECTBEHHOCTh XO0351€B MOJOOHBIX 3aBEJICHUM U KOopadJyieil 3a coxpaH-
HOCTh Beller X kineHToB. OHM HE MOTJIM OTKAa3aThCsl OT MPUHATHS
TaKUX Belled U OCBOOOXKIAIHCh OT OTBETCTBEHHOCTH TOJIBKO, €CIIU
yIiep0o HacTyImaj BCIICICTBHE CTUXHITHOTO OC/ICTBHS,

) Receptum argentariorum — coriamieHue ¢ OaHKUPOM WJIIU
MEHSIJION 00 yIiaTe TPEeTheMy JIUILy OMPEACICHHON CyMMBI 3a KIHCH-
Ta OaHKHMpa, 3aKIIOYMBIIETO IMAaKT. B cuiay 3TOro makrta OaHKUp HE
CTAaHOBUJICS aBTOMAaTHYECKH JOJKHUKOM TPEThETro JIUIlA, UM MPOJ0JI-
’Kajl OCTaBaThCs KIMEHT OaHKupa. TpeThe JUI0 TOHKHO OBLIO Harpa-
BUTh CBOIO MPETEH3UIO TOJILKO KJIMEHTY OaHKHpA, HO €CJIM Y HErO He
OKa3bIBAJIOCh CPEACTB IS YIIAThl J0JITa, JOHKHUK Ipesyiarajl CBO-
eMy KpeIuTOpY MOJYyYHUTh €€ ¢ OaHKUpa, 3aKIFOYUBIIETO C HUM YKa-
3aHHBIN MMAKT.

Jlecumumnoie naxmal

[Togo6HBIE HEepOpMaTbHBIE COTJANICHHS TMOJYYHIN FOpPUIUYE-
CKYI0 3allUTy B 3aKOHOAATEJIbCTBE MO3IHeHuen umiepuun. Ilpasa
KPEIUTOPOB M3 ATHUX ITaKTOB 3alIUINAINACH MPH IOMOIIN KOHIMKIIH-
OHHBIX MCKOB, BBITEKAIOIINX U3 COOTBETCTBYIOIIUX 3aKOHOB. Hanbo-
JIe€ U3BECTHBIMU CPEIM JICTUTUMHBIX TTAKTOB OBLITH:

1. Compromissium — corjiamieHue, B CUIy KOTOPOTrO CTOPOHBI
nepeaBaiv perieHne Kakoro-au0o cropa Ha pacCMOTpeHHue u30paH-
HOT'O UMU CYJIbM WJIM apOuTpa W ObUIU OOsI3aHbl MOJAUYUHSTHCS BbIHE-
CEHHOMY MM DPCIICHHUIO. 3a HEHWCIOJHEHHE TaKOrOo PEIIeHHUs Ha BHU-
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HOBHYIO CTOpOHY Hajaraics mrpad. Takoi makT coBepiiaics JM0o B
dbopme CTUMYIANMH, TUO0O0 MyTeM Tepeaavyu CIOPHON BEIU I Je-
HEXHON CyMMBbI U30paHHOMY CYJIb€ C T€M, YTOOBI OH TIepeaan €€ To-
MY, B UbIO MOJIb3Y OYJET pa3pelieH crop.

2. Dotis polocitato — cormnamnienue Mexay MOJOJ0KEHOM U JIH-
IIOM, KOTOpO€ KaKUM-JTUOO CIIocOOOM OO€IIalIo BHIIIJIATUTh €My MpH-
JaHoe.

3. Pactum donationis — HedopMalbHOE COIJIallleHHuEe O Jape-
HUU, TI0O KOTOPOMY OJIHAa U3 CTOPOH (JIapuTesh) MPEIOCTABIsACT APY-
roii cropone (ojapsieMomy) Bellb (MU JPYroe UMYILIECTBO) C IEIbIO
MPOSIBUTH IIEPOCTh B OTHOIIIEHUH OJaPSEMOTO.

YacTHBIM cllydaeM JapeHus ObLIO COBEPILICHHE TapCTBEHHOIO
oO€IIaHus YTO-TO COBEPIIUTH WU MPEAOCTABUTD B MOJIB3Y OAapsieMo-
ro. B kjaccuueckom mnpaBe Takoe 0O€lIaHue UMEJ0 CHITY TOJBKO, €C-
JIM OHO COBEPIIANOCH B (popMe CTUITYIAIMU. B uMneparopckuii nepu-
o1 ObUIO BBEACHO TpeOOBaHUE COBEPIIATH JAPCTBEHHBIE OOCIIAHUS
MyTEeM 3asiBJICHUS UX MEpe]] CYJOM C 3aHeceHueM B peectp. [lepBona-
JaJbHO TpeOOBaHHE MYOJUYHOCTH JAPECHHS OTHOCWIIOCH K JapECHUIO
Ha JI00yI0 cymmy, no3aHee FOcTuHuaH orpaHuymiI Takoe TpeOoBaHUE
JUIIL JapeHUsMH Ha cymMmy cBbitie 500 3010THIX W YCTaHOBHII, YTO
JapeHHs] HA MEHBIIYI0 CYMMY TOJY4YaloT CHIIy HE3aBUCUMO OT KaKWX-
6o (popmanbHOcTEl. OTBETCTBEHHOCTh JIapUTENsl ObLIa OrpaHHUye-
Ha, OH OTBEYAJI TOJBKO 32 YMBINIJIEHHOE MPUYMHEHNE BpeIa U TPyOyIo
HEOCTOPOXKHOCTH B CIydYasx dBUKIIUHU WM OOHAPYKEHUS HEIOCTATKOB
BCIIIH.

JapuTtenb Tpu OnpeaeeHHbIX 00CTOATEILCTBAX MOT OTMEHUTH
JapeHne, HalpuMep, B cliydae HeOIaroJapHOCTH OJapsieMOoro.

12.7 Ob6a3areapcTBa KaK OBI 3 AOTOBOpPA

OO0s3aTenbCcTBa MOTYT BO3HHKATh HE TOJIBKO M3 JOTOBOpA HIIH
IpaBOHAPYIICHHS (IEIMKTA), HO M 110 JPYTUM IIPaBOBBIM OCHOBaHU-
M. TepMHUHOM «00s13aTeNIbCTBA KaK ObI U3 JOTOBOPOBY» 0003HAYAOTCS
00s13aTeNIbCTBA, BO3HHUKIINE MPH OTCYTCTBHHU MEXTY CTOPOHAMH JI0O-
TOBOPOB WJIM COTJIAIICHHM, HO TI0 CBOEMY XapaKTEPy M COJICPKAHUIO
CXOJHBIE ¢ 00s3aTeILCTBAMH, BO3HUKAIOMIMMH U3 JOTOBOPOB. JlaBas
Takoe 00O03HaueHHEe 3TUM 00s3aTeIbCTBAM, PUMCKHE IOPUCTHI OIpe-
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JEIUId TeM CaMbIM, YTO BO3HHUKAIOIIME B TaKMX CIIy4dasX CIOPHBIC
BOIIPOCHI 00 YCIOBUSX M MpeAeiaax OTBETCTBEHHOCTH CTOPOH pa3pe-
IAI0TCSl AaHAJOTHYHO TOMY, KaK OHH PEIIaloTCs MPUMEHUTEIIBHO K CO-
OTBETCTBYIOIIUM JOTOBOPAM.

OCHOBHBIMH BHIaMH TaKUX 00S13aTE€ILCTB SBJISIOTCS:

1) Benenue uyxux Aen (IeMCTBUE B Uy:KOM UHTEPECE);

2) HEOCHOBaTEIbHOE 00OoTaIleHEe OTHOTO JIUIIA 33 CUET JAPYToro.

Beoenue uyorcux oen

Benenue uyxux nen 0e3 mopydeHuss — 3TO TaKO€ OTHOIICHUE,
KOorjia oJHO JuIo (IrecTop) BEeJEeT Jeia APYroro juia (JoMuUHA), HE
UMesl Ha TO COOTBETCTBYIOIIETO MOpYy4YeHHs. JlJisi 3alMThl CTOPOH B
TaKoOM 00s13aTeILCTBE MPETOPOM OBLIU MPEIYCMOTPEHBI UCKH, aHAJIO-
TUYHBIE UCKaM U3 JOTOBOpA MOPYUYECHUS.

VY cnoBus BOSHUKHOBEHHUS TaKOTO 00s13aTeNbCTBA:

1) 1oyKHO OBLIIO UMETHh MECTO BEACHUS UYkKOTO Jena (yrnpasie-
HUE UMYIIECTBOM, COBEPIICHUE C/ICJIOK U T.I1.);

2) Ha TeCTOpe HE JIOJDKHO JIekKaTh 00S3aHHOCTH (HHU MO JIOTOBO-
Py, HY TI0 3aKOHY) COBEpIIATh MMOI00HBIE AECHCTBUS B MOJIb3Y JOMHUHA;

3) y recropa He JOMKHO OBITh HAMEPEHHUSI OJIAPUTh CBOCH Jes-
TEIBHOCTHIO JJOMHHA, MPOSBUTH B OTHOIIIEHUU HETro MIEAPOCTh. I'ecTop
JOJDKEH OBbLT MMETh HaMEpEHHWE OTHECTHM HEOOXOJMMBbIE PacXoibl 3a
CUET TOT0, B UbUX MHTEPECAX OH COBEPIIAET OINPEICIICHHBIE ICUCTBUS;

4) recTop He UMEET MPABO HAa BO3HAIPAKICHHE 32 CBOU JICHCTBUAI.

I'ecTop moykeH ObLT OTHOCUTHCS K UY>KOMY JieJTy 3a00TJIMBO U
MOATOMY OTBEYal 32 BCSIKYIO BUHY. Eciu B pe3ynbTare BeJeHUs Jielia
y TeCTOpa Ha pPyKax OKa3bIBAIHMCh JICHBI'H, JPyTHE BEIIH, IIpaBa Tpe-
OOBaHUSsl, MPUUYUTAIONIUECS TIOMUHY, T€CTOP 00s13aH ObUI CIATh UX JI0-
MuHy. Ecnu aeiicTBusi recTopa NMpU3HABAIUCH IEIECOO0PA3HBIMU U
XO3IMCTBEHHO HEOOXOJIUMBIMHU, TOMHUH 00s13aH OBLJI BO3MECTUTDL I'€C-
TOPY MOHECEHHBIE UM U3JIepKKU. Eciu e aeiicTBus rectopa HE TIpu-
3HABAJIUCH 11€J1€CO00PA3HBIMU U HEOOXOJAUMBIMU U JJOMUH OTKa3bIBal
B UX OJ0OpEHHH, reCTOp HE TOJIBKO HE MMeEJ MpaBa Ha BO3MEIICHUE
MMOHECEHHBIX M3JIEP)KEK, HO U 00s13aH ObLT BOCCTAHOBUTH TO IMOJIOXKE-
HUE, B KAKOM HaXOJWIOCh UMYIIIECTBO JOMHUHA JI0 IPOBEJICHUS MEPO-
MIPUSATUN TECTOPOM.



147

Ob6s3amenbcmea U3 HeOCHOB8AMENbHO20 0002aueHUs

[TocTymieHne B MMYIIECTBO OJHOTO JIMIIA KaKOW-TMOO YacTu
UMYIIECTBA JIPYroro Juia, Ju00 COXpaHEHHWE B MUMYIIECTBE OJHOTO
JUIla KaKoW-TM00 YacTH MMYIIECTBA, MOJICKAIIIETO Iepeaaye Apyro-
My JIUIly, TIPUHSATO CUUTATh OOOTAIIEHHEM 3a CYeT Apyroro. Takoe
oOoraiieHue, Kak mpaBUiio, MPOUCXOIUT BCIEACTBUE KaKOTO-HUOYIb
OCHOBaHMS (3aeM, KYIUIA-TIPOJiaXka, TapeHue u T.11.).

B Tex cmywasx, korga 1y o0OTaImieHusl HET IOPUINYECKUX OC-
HOBaHUM, TOBOPSIT O HEOCHOBATEIILHOM OOOTAIlEHUH OJTHOTO JIKIIA 3a
caer apyroro. [Ipm HeocHoBaTeabHOM OOOTAIIEHUH O005S3aTEIIBCTBO
BO3HHUKAJIO U3 JIO3BOJICHHBIX JCHCTBUM, T.€. IETUKTA HE OBLJIO, HO U HE
OBLJIO JTOTOBOpa MEXAY CTOPOHAMH, XOTS HACTyHalH IMOCIEICTBUSI,
CXOJIHBIE C MOCCACTBUSIMH U3 JOTOBOpa. PUMCKHE FOPHCTBI CUUTAIIH,
YTO BCSIKO€ HEOOOCHOBAHHOE BJIAJICHUE KaKOW-TMOO0 BEIIbIO IPUBOIUT
K BO3HHUKHOBEHHIO 00S3aTEIhCTBA MEKY COOCTBEHHUKOM M BJIAJCIh-
IIeM TaKO# BEIlM, HA OCHOBAaHUW KOTOPOTO BJIaJieJIel] CTAHOBUTCS 0051-
3aH WA BO3BPATUTh COOCTBEHHUKY TY K€ BEllb WU MPEICTaBUTH TO
e KOJIMYECTBO TOTO € BHJA BElIEH, €Cli IJla pedb O 3aMEHUMBIX
nmpeaMeTax, T.€. COOCTBEHHUKY JaBajiCs KOHIUKIIMOHHBIA UCK JJIS UC-
TpeOOBaHUs HEOCHOBATEILHOI'O 00OTaIlCHHUS.

OCHOBHBIMHU KaTETOPUSIMHU 0053aTEIBCTB U3 HEOCHOBATEIHHOTO
oOorareHus ObLIN:

1. OmmbouHbIl mIaTex (JaBaJiCsl KCK O BO3BPATE HEJIOHKHO YII-
JIAYE€HHOT0).

HeoOxoauMbIMu TIpeANOCHUIKAMU 00 UCTPEOOBaHUU OUIMOOYHO
YIJIAYEHHOTO SIBJISNIOCH CIIEYIOIIEE:

a) (bakT TIaTe’ka, COBEPIIECHHOTO YIJIATUBIIUM JIMIIOM C HaMe-
pEHHEM IOTaCUTh ONPEACIICHHBIN JIOJT;

0) HecyIIeCTBOBaHUE J0Jra, MOrameHue KOTOPOro MMENIOCh B
BUJIY JIMIIOM, COBEPIIMBIINUM IUIaTeX. JloJNT mpu3HaBajcsS HECYIECT-
BYIOIIIUM:

— ©CJU JIONT CYIIECTBYET, HO TUIATEX MPOU3BEICH HE TOMY Kpe-
JTUTOPY WJIU HE TEM JOJDKHUKOM;

— ©CIU JIONT OIJIa4eH, a YCJIOBHE €r0 BO3HHKHOBEHHMS €IIE€ HE
HACTYIIHUIO;

B) IJIATEK HECYIIECTBYIOIIETO JOJra JIOMKEH ObUT OBITH MPOU3-
BEJICH OITMOOYHO BCIIEJCTBUE MPOCTUTEIBLHOTO 3a0Ty K ICHUS.
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2. Ilepenaya npeacTaBieHus, 11eJIb KOTOPOrO HE JOCTUTHYTA.

VcioBUAMH BO3HUKHOBEHHS TaKOT'0 00513aTEJILCTBA SIBISIOTCS:

— (akT mpeaocTaBIeHUs] WUMYIIECTBEHHOW BBITOABI OJHUM JIH-
1IOM JIpYyTOMY;

— TaKoe MpeJCcTaBiIeHNUE ObLIO CASIaHO IS JOCTHIXKECHHS OIpe-
JETICHHOM 11€J11, HAIIpUMEP, NEPEJAHbI BEIIN B KAYECTBE MPUIAHOTO B
CBSI3M C 0’KHJIa€MbIM OpaKOM M T.I1.;

— ompeAeieHHas 1eIb WIM OCHOBAaHWE, BBUAY KOTOPOIro CJela-
HO TaKO€ IPEJICTABICHUE, HE OCYILECTBUIIUCH.

12.8 O0sa3areAbBCTBA N3 AEAUKTOB

Jenukt (4acTHOE MpaBOHAPYILIEHHWE) — TaKoe IMpaBOHApYyIIIe-
HHE, KOTOPOE PacCMaTpUBAJIOCh KAK HAPYIICHHWE IMPAB U UHTEPECOB
OTZICJIbHBIX YACTHBIX JUI (2 HE PaB U UHTEPECOB TOCYIapCTBA B IIE-
JOM), U TIOTOMY IOPOXKJAJI0 005S3aTeIbCTBO BUHOBHOIO YIUIATUTH
mTpad UM BO3MECTUTHh YOBITKH. JI€TUKTOM CUMTANIOCh BCSKOE Mpa-
BOHAPYIIECHUE, TPUUUHSIONIES BPEL OTACIBHOMY JIUILY, €TO CEMbE UJIN
MMYIIIECTBY, BCSIKOE HapyIIEHHUE MpaBa WM 3amnpeTta. B pesyibrare
JIeJIMKTa BO3HHMKAJIM HOBBIE MpaBa U o0sg3aHHOCTH. Hano 3ameTuts,
YTO K YHCITY JECIUKTOB B PUMCKOM MPAaBE€ OTHOCHWINCH TAKUE MPABOHA-
pYLICHUS, KaK Kpa)ka, IPUUYMHEHUE YBEUbS U T.II., KOTOPBIE B COBpE-
MEHHBIX MPABOBBIX CHCTEMAX CUUTAKOTCA TSHKKHUMHU YTOJIOBHBIMH IpE-
CTYIUICHUSIMH.

JleuKTHBIE 00513aTEIbCTBA ABJISUIUCH JAPEBHEUIIMM BUAOM 00s-
3aTeabCTB. B Ti1yOOKOM NPpEBHOCTH MX CaHKIMEH Oblia yacTHasi MECTh
CO CTOPOHBI MOTEPIEBIIETO U €ro poanuer. 11o mepe ykpennenus ro-
CyZlapCTBA U YCJIOXKHEHHUS XO3SIMCTBEHHOW >KU3HU CTaJld MPAKTHUKO-
BATHCSl COTJIALICHUS MEKIY BUHOBHBIM W TOTEPIIEBIIAM O 3aMEHE
MECTHU JIeHEe)KHBIM TpadoM. [lanpHeliee pa3BuTHE MpaBa MPUBEIO K
3alpeTy MECTU BOOOIIE W YCTAHOBJIICHUIO MMYIIIECTBEHHONH OTBETCT-
BEHHOCTH 32 YAaCTHOE IPABOHAPYIICHUE, BBIPAXKABIICECS B YIUIATE
mTpada ¥ BO3HArpaXXJICHUM TOTEPIICBIIEIo 3a Bpea U oouay. IloHs-
THE YaCTHOTO JEIMKTa MPEANoiaraio HaJludue TPEX FJIEMEHTOB:

1) Hanmuuue OOBEKTUBHOTO Bpea, MPUUYMHEHHOrO IPOTUBO3A-
KOHHBIMHU JIEUCTBUSIMU (0€31€UCTBUSMHU) OHOTO JIUIA APYTOMY;

2) HaJIU4K€ BUHBI IPABOHAPYILIUTEIIS;
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3) AeiicTBUSI HAPYILIUTENS JOJKHBI ObUIM MPU3HABATHCS MTPABOM
KaK YaCTHOIIPABOBOW JECIMKT, T.K. B PUMCKOM IIpaBe CyIlECTBOBAI
ONPEICIICHHBI NCYEPNBIBAIOIIMN TEPEUYEHb CIIYy4YaeB, SBIISIOIIUXCS
JETUKTaMH.

OCHOBHBIE YEePThI JICTUKTHBIX 00s13aTEIIbCTB:

a) B OTJIMYME OT JOTOBOPHBIX OO0S3aTENLCTB, JCIUKTHBIC 00s13a-
TEJICTBA ObUTM HEMEPEIaBaCMbIMUA M HEHACJIEAYEMBbIMU. ITO OOBSICHS-
JIOCh TEM, YTO C MCYE3HOBEHUEM 3aMHTEPECOBAHHBIX JIUI] JIETUKTHBIX
00s13aTENIbCTBEHHBIX OTHOIICHUN Mcue3iia U HEOOXOIMMOCTb MECTH;

0) eciii MpU COBEPIICHUM ACIIUKTa ObLJIO HECKOJIBKO BHHOBHBIX
WIM OJHUM JIMIIOM VIIEMJSUIUCh HWHTEPEChl HECKOJIBKUX JIUI, TO
mrpadHas OTBETCTBEHHOCTh HEPEJKO BO3JIarajiach Ha Ka)KJI0ro BUHOB-
HUKA WIK TI0 OTHOIICHUIO K KaXJAOMY IOTEPHEBIIEMY IO MPUHITUITY
KyMyJISIIUU (YMHOXKEHUSI B3bICKAHUsI), HAIPUMEP, B CIIy4ae COBEpIIe-
HUS KpaKd HECKOJIbKUMHU JIULIAMU, ITpad) B3UMAJICS C KOKIOTO U3 HUX;

B) JICJIUKTHBIC 00S3aTENbCTBA SIBJISUIUCH HOKCAJIBHBIMU. JTO 03-
HA4yaeT, 4TO B CIIy4ae COBEPIICHUS JACIUKTA MOABIACTHBIM WU paboM
OTBETCTBEHHOCTh 32 MX MPOTHUBONPABHBIC JICHCTBHS HEC JTOMOBJIA/IbI-
ka. [To HOKCaIbHOMY MCKY JOMOBIABIKE MPEIOCTABISAIOCH MPaBo (1O
€ro BBIOOPY) WM BO3MECTUTH MOTEPIEBIIEMY YOBITKM OT JEJIMKTA,
WM BBIIATh €My BUHOBHOIO JIJIsl OTPAOOTKH J10J1Ta;

) ACIUKTHBIC 00s13aTENbCTBA, KaK MPABUIIO, JACHCTBOBAIU B Te-
YEHUE T0J1a, B TO BpEMs KakK JOTOBOPHBIE 0053aTENbCTBA JIEUCTBOBAIH
noyirue ronbl. IloaTOMy HAENUKTHBIE 00sA3aTEIbCTBA HMMEHOBAIUCH
BPEMEHHBIMU, a JIOTOBOPHBIE — 0053aTEILCTBEHHBIMH.

Baxuelmumu AeNMKTaMU PUMCKOTO TpaBa SBJISUIMCH: 00uja
(iniuria), kpaxka (furtum), MOBpPEXJICHUE WU YHHUYTOXKCHHUE UYIKOTO
umyniectBa (damnum iniuria datum).

Obuoa (Iniuria)

IToHsiTHe MTUYHOM OOHMIBI OXBATHIBAJIIO BCSKOE HAMEPEHHOE OC-
KOPOUTEIBLHOE MPEHEOPEKUTEILHOE OTHOIICHUE K YYy>KOM JIMYHOCTH.
CaHKIIMS ATOTO JIETUMKTa 3aKjioyaiach B ONPEIEICHUU CYJIOM IITpa-
¢da, pazMep KOTOPOro 3aBHUCEN OT OOCTOSTEIBCTB KOHKPETHOIO JIeJa:
XapakTepa oOHIbl, COIUATBHO-9KOHOMUYECKOTO MOJOKEHUS 00UIIH-
Ka U OOMXKEHHOTO W T.N. B cilyyasix HaHeceHHUs TSHKKOW OOUJIbI BU-
HOBHOT'O MOTJIM MPUTOBOPUTH K infamia (6ecuecTuto).
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Kpaoica (Furtum)

Haubosnee momxonsiiuii pycCKuid TEPMHUH, COOTBETCTBYIOIIHIA
furtum — kpaxa. Onnako furtum He MOJTHOCTBHIO COBIAIAET C COBpE-
MEHHBIM MOHSTHEM Kpaku. Bo-mepBbiX, Kk kateropuu furtum B Pume
OTHOCWJIMCh U T€ JICJIMKTHI, KOTOPhIE B COBPEMEHHOM MpaBe UMEHY-
IOTCSI KpaXew, U Te, KOTOPbIE€ TEMEepPb HA3bIBAIOTCS IPUCBOCHUEM, pac-
TpaToil U T.A1. Bo-BTOpHIX, furtum He OrpaHUYMBAIIOCH MOXUILEHUEM
BEIIIM, 3TUM TEPMUHOM OXBATHIBAJIOCh U Kpaka IMOJIb30BAHUS BEIIIbIO
(T.e. KOPBICTHOE, HAMEPEHHOE MOJIb30BAHUE BEIIbIO MIPU OTCYTCTBUU
Ha TO MpaBa) WIM Kpaxa BIaJeHUs (TaKO€ MOT COBEPIIUTHL COOCTBEH-
HUK BEIIHW, €CIM OTHUMAJ Yy KpPEIUTOpa IMEpPEJaHHYI0 €My B 3aJI0T
Belllb). B-TpeTbux, furtum siBasieTcs 4aCTHBIM MPABOHAPYILIEHUEM, XO-
T B UMIEPATOPCKUI MEPUOJ HaMEYaeTCsl HEKOTOpas TEHJICHIUSA K
MPUOIUKEHUIO 3TOTO JICJIUKTA K YTOJIOBHBIM MPECTYTICHUSIM.

B npeBHeumeM npase BOp, NOMMAHHBIA C ITOJWYHBIM, a TAKXKE
BOpP, Y KOTOPOT'O BEIlb OOHApYKEHA MOCJE KPaKU B pe3ysibTaTe OObI-
CKa, Kapajcs OMYeBaHHEM, ITOCJIE YEro OTAABAJICSA BO BJIACThb MOTEP-
MEBIIIETO, B CJlydyae HOYHOM KpaKh BOpa MOKHO OBLIO Jake yOUTb.
Bop, He 3aCTUTHYTBIA C MOJHUYHBIM, Kapajics ITpagoM B pasmepe
JIBOWHOW CTOMMOCTH YKPaJICHHOTO.

B Oonee nmo3aHem mpaBe camopacnpaBa MOTEPIIEBIIETO C BOPOM
HE JIONyCKajgach JaXKe IMpHU MOUMKE C MOJWYHbIM. FOpuauueckue mo-
CJIEACTBHUSI ACIUKTA KPAXKU CTAIH BBIPAXKATHCS B CIEAYIONINX UCKAX:

— BO-TIEPBBIX, MOTEPIEBIIEMY JaBajCsi BUHIUKAIIMOHHBIN HCK,
YTO TpeOOBAJIO JOKA3aTEIbCTBA B MPOLECCE CBOETO MpaBa COOCTBEH-
HOCTHU Ha YKPaJEHHYIO BElllb;

— BO-BTOPBIX, MOTEPIEBIIEMY AaBaJCd KOHJIUKIIMOHHBIA HUCK O
BO3BpaTe noxuineHHoro. Konaukius Oblia jgerdye B OTHOIICHUH JOKa-
3bIBAHUSI — MCTILy JIOCTATOYHO OBUIO J0Ka3aTh (PaKT KpaxKh y HEro
BEIIIM OTBETYMKOM, TAKXK€ KOHJAMKIIUS MO3BOJIsIA B CIydae, €CJIM BOP
COBLT BEIlb C PYK, UCTPEOOBATh OT HETO «OOOTAIICHHEY, OCTABIIIEECS
B €r0 UMYILECTBE B PE3YJIbTATE KPAXKHU;

— B-TPEThUX, IOTEPIICBIIMNA HMEI BO3MOKHOCTb MPEIbSIBUTH
KpoMe KOHAMKIIMOHHOTO UCKa elle U mTpadHOi UCK, C TOMOIIBIO KO-
TOPOTO B3bICKUBAJICS MITpad: MpU MOUMKE C TTOJTUYHBIM — B YETBEPO-
KpaTHOM pa3Mepe CTOMMOCTH MOXUIIEHHOTO, a €CJIM BOP HE MOKWMAaH C
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MOJIMYHBIM — B ABOMHOM pa3zMepe. COydYacTHUKHU B Kpa)k€ OTBEYAIU
B TAKOM e pazmepe (YMHOXKEHHE MTPpadHONW OTBETCTBEHHOCTH ).

Tlospesicoenue unu yHUYmMoMceHue 4yxico20 UmMyujecmead

(damnum iniuria datum)

He3akoHHOE MOCSATAaTeIhCTBO HA UyKO€ UMYIIECTBO MOIJIO BBIpa-
3UTCSL HE TOJBKO B €r0 KOPHICTHOM IMPHCBOCHWH, HO U B HAMEPEHHOM
PUYMHEHUH TIOPYH WK YHHUUTOXKEHUH. JIpeBHEepeCTyOIMKaHCKOE pHUM-
CKO€ IMPaBO 3HAJIO TOJBKO YACTHBIC CIIy4aW TaKOro JAeJMKara, Harpu-
Mep, TopKor XJeba wiu gomMa. OOHuil TeTUKT TMOBPEXKACHUS YYyKUX
Bellel nosiswics nosanee (nmpumepHo B I B. 110 H.3.) ¢ MOsIBIIEHHUEM 3a-
koHa AkBuiHs. COIIaCHO TOTO 3aKOHA, €CJIM UMYIIECTBO ObLIO HaMe-
PEHHO YHUYTOXXEHO, TO BUHOBHBIN JIOJDKEH OBLT BO3MECTUTH COOCTBEH-
HUKY MMYIIECTBA HAMBBICIIYIO IICHY TaKOTO HMYIIECTBA, CYIIECTBO-
BaBIIIYIO0 HAa MPOTSHKEHUM MPEAIIECTBYIONIETO Tofa. B ciiydyae moBpex-
JICHUSI MMYIIECTBA BUHOBHBIN YIUIAYMBAJI HAWUBBICIIYIO IIEHY ITOBPEK-
JICHHOM BeIIM, KaKyI0 OHA MMeJa Ha MPOTSHKEHUH TTOCIISHETO MecsIa.
B ciyuae coBepilieHusl JEIMKTa HECKOJIBKUMU JIMIIAMHA OHHU OTBEYATIU
conunapHo. [lepBoHayanbHO JEMCTBHE ATOTO 3aKOHA PACTIPOCTPAHSIIOCH
TOJILKO Ha 3aIlUTy COOCTBEHHUKOB IOBPEKICHHOTO HMYyIecTBa. B
JTanbHEHIIIEM TOJIKOBAaHHWEM IOPHUCTOB OblLIa paciiupeHa cdepa mpume-
HeHUS AKBWJIMEBA 3aKOHA IS 3alTUTHI y3y(ppyKTapwusi, 3aJI0TOIpUHH-
maressi, T0OpOCOBECTHOTO BIIAAETbIAa U JaKe Ui 3alUThI JIUI, UMEB-
X 00513aTeILCTBEHHOE MPABO TPEOOBATH Mepeaaun BEIIIH.

Ob6s3amenvcmea Kaxk 6vl U3 0ENUKNO8

B HekoTOphIX ciydasx 00s13aTeNIbCTBO BOSHUKAET M3 HEA03BOJICH-
HOT'O TIOBEJICHUS JIUIA, HO MPH TaKUX OOCTOSTENLCTBAX, KOTJa HET HU
OJTHOTO M3 TPEIyCMOTPEHHBIX B HOPMax IIpaBa JEIMKTOB. Pumckoe
MIPABO MPUIEPKUBATIOCH CUCTEMbI UCUEPIBIBAIOIIECTO MIEPEUHS YACTHBIX
JICIMKTOB M HE 3HAJIO OOIIEro MPUHIIMIIA, YTO BCAKOE BUHOBHOE HEIpa-
BOMEPHOE MIPUYMHEHNE UMYIIIECTBEHHOTO Bpe/ia OPOXKIAET JCIIUKTHOE
00513aTeIBCTBO, MTO3TOMY 00513aTENbCTBA U3 HEI03BOJICHHBIX JIEHCTBUH,
BBIXOJISIINE 3a MPeACIbl TIepeUHs JACTUKTOB, TIOTYYHUIN Ha3BaHUE O05-
3aTeNbCTB Kak Obl M3 nenukTa (quasi ex delicto). OTBECTBEHHOCTH IO
JTAHHOM KaTerOpHH JEIMKTOB ObLTa Pa3iIudHON, CMOTPS MO XapaKTepy
IPUYMHEHHOTO Bpela — OT B3BICKAHUS KPaTHOTO pa3Mepa CTOMMOCTH
UMYIIIECTBA 0 B3bICKAHUS PA3IUYHBIX MITPAgoB.
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13. IIPABO HACAEAOBAHNA

13.1 OcHOBHBIE TOHATHA HACAEACTBEHHOTO IIPAaBa
ApesHero Puma

HacnenoBanveMm Ha3bIBae€TCs MEPEXO]] MMYIIECTBA YMEPIIETo
Juia K (OJTHOMY WJIM HECKOJIBKHUM) APYTHUM JIMIIaM.

Hacneoosanue (B COOCTBEHHOM CMBICIIE€) ecmb NPeemMcmeo YHU-
sepcaivbHoe. DTO 3HAUUT, YTO HACJIECIHHUK, BCTyMas B HACIEICTBO,
npuoOpeTaeT eAMHBIM aKTOM BCE UMYIIECTBO HacienonaTens (uim —
P HAJIWYMHA HECKOJbKUX HACIICTHUKOB — OIPEISICHHYIO OJIIO
UMYIIECTBA) KaK €UHOE 11eJ0€. Y HUBEPCAIbHBIN XapaKTep Haclelo-
BaHMs TPOSBISETCS B TOM, YTO K HACIEIHUKY MEPEXOIAT cpazy u
npaBa U 00513aHHOCTH, BXOISIIME B COCTAaB HACJIEICTBA, B TOM, YTO Ha-
CJICTHUK MOXET MPUOOPECTH B COCTaBE HACIIE/ICTBA JaKE TaKUE MpaBa
1 00s13aHHOCTH, O CYILIECTBOBAaHUU KOTOPBIX OH M HE 3HAJ, U T.II.

HacnenoBanue npoucxoauino 1100 Mo 3aBellaHuto, 1100 1Mo 3a-
KOHY (€ciu 3aBellaHue JaHHBIM JIMIIOM HE OCTaBJICHO WJIM OHO MpH-
3HAHO HEJEHCTBUTENIbHBIM, JIMOO HACJIEIHHMK, Ha3HAYEHHBIA B 3aBe-
I[aHWH, HE TIPUHSLI HACTIC/ICTBA).

XapakTepHO OCOOCHHOCTBbIO PUMCKOTO HACJEJACTBEHHOIO Ipa-
Ba ObLIa HEIOMYyCTUMOCTh COYETaHUs JBYX Ha3BaHHBIX OCHOBAaHMI
(3aBeIIaHus W 3aKOHA) MPU HACJIEIOBAHUHU IOCIE OJHOTO M TOTO Ke
JUIA, T.€. HEJOMYCTUMO OBLIO, YTOOBI OJIHA YacTh HACJEACTBA Iepe-
IUIa K HACJEAHUKY IO 3aBEIIaHUI0, a pyras 4yacTb TOTO K€ Haclel-
CTBa — K HacJICJIHMKaM 10 3aKOHY. B mporiecce HacnenoBaHus HE0O-
XOJIUMO Pa3inuyaTh OTKPBITHIC HACJIEACTBA M BCTYIUICHUE B HACIIENICT-
BO. HacnencTBo oTKkphIBaeTcsi B MOMEHT CMEPTH Hacienojatens (Ha-
CJI€0BaTh BOOOIIE MOXHO TOJBKO MOCJE ymepuiero (u3nyecKkoro
auna). C OTKpBITUEM HACJEACTBA JJIA OMPENEICHHBIX JIUI[ CBA3AHO
MoJIydeHre TpaBa nMpuoopecTu HacieacTBo. Ho atu numa eme He cra-
HOBSATCSI B MOMEHT OTKPBITUSI HACJEJCTBa COOCTBEHHHUKAMU BeEIIEH,
OCTaBIIMXCS IMOCJE HaclenoAaTeNs, JOJDKHUKAMU TI0 €ro o0s3aTelb-
CTBaM U T.J., — CJIOBOM, B MOMEHT OTKPBITHSI HACJEACTBA HACIE/CT-
BCHHOE HMYIIECTBO €Ie HE MEePeXOJWT K HaciemaHukam. [lepexon
paB MPOUCXOIUT TOJBKO B MOMEHT BCTYIUICHHUSI B HACJIEACTBO, KOTAa
HACJICAHUK BBIPAKAET BOJIFO NMPUHATH HACJICACTBO. XOTS B JpPEBHEH
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arHaTCKOM CE€MbE HEMOCPEJCTBEHHO IMOJBIACTHBIC JOMOBIIAJIBIKE (J1e-
TH, a TaKXXE€ BHYKH OT paHEE YMEPIIUX JIETeH) CUUTAINCH «HEOOXOIU-
MBIMU» HACJIETHUKAMU U MPUOOpETAId HACIEACTBEHHOE MMYIIECTBO
HE3aBUCHUMO OT aKTa MNPUHATHS Haciencta. «HeoOxoaumbIim» Ha-
CJIEAHUKOM OBLT Takke pad 3aBemiaTessi, KOTOPhIM OTIyCKaJCs I0 3a-
BEIIIAHUIO HA CBOOOIY ¥ HAa3HAYAJICS HACJICTHUKOM.

Ecnu HacneacTBO HE MPHUHATO HU OJHUM HACIEIHUKOM Kak IO
3aBEIIAHMIO, TaK U 10 3aKOHY (IIOTOMY JIM, YTO HACJICTHUKOB HE OCTa-
JIOCh WJIM OHU HE MOKEJIAJIM MPUHSITh HACJIEACTBO), HACIEACTBO CTa-
HOBWJIOCh BBIMOPOYHBIM. B JpeBHEHIIEM IpaBe TaKOE€ WMYILECTBO
CUMTAJIOCh HUYbUM M MOTJIO OBITh 3aXBAUCHO KaXKJbIM >KEJIAIOIIUM.
Haunnast co BpeMeHU NMPUHIUIIATa, BEBIMOPOYHOE MMYILECTBO Mepena-
BaJIOCh TOCYJapCTBY; B MEpPUO aOCOJIOTHOW MOHApXHUHM U3 ATOrO TO-
psAlika ObLIO YCTAaHOBJIEHO TO HCKJIIOUYEHHUE, YTO 3a MYHUIUIIAIBHBIM
CEHATOM, IIEPKOBBIO, MOHACTBIPEM U T.JI. OBLJIO MIPU3HAHO MPEUMYIIIe-
CTBEHHOE ITPABO HA MOJYYEHHUE BBIMOPOYHOTO HACJIEICTBA MOCIIE JIUIL,
MPUHAJICKABIIUX K 3TUM OPTraHU3aLIHSIM.

13.2 HacaeAoBaHUe 110 3aBEIIIAHUIO

3asewanuem (testamentum) B pUMCKOM TIPaBE NPU3HABAIOCHL HE
BCSIKOE pacnopsoicerue Irlla CBOMM MMYIIIECTBOM Ha CiIydail CMEpTH,
a JIMIIb maxkoe, Komopoe cooepaicano HaszHauyenue Hacaeonuxa. 1lo
KJIACCUYECKOMY IIpaBy TpeOOBaJIOCh, YTOOBI TAKOE Ha3HAUYCHHUE ObLIO
B CaMOM Hayaje 3aBeniaHus. Hasuwauenue HacneoHuka cocmasisio
CYWECMBEHHYI0 4acmbs 3aeewjanusi; €Clld B PACIOPSIKEHUH, ClIENIaH-
HOM Ha CITy4ail CMEpPTH, UMEJIMCh Ja)Xe MCUEPIIBIBAIOIINE YKa3aHUS,
KOMY M B KaKUX JIOJISIX JOJDKHO MEPEUTH MMYIIECTBO TOCIE CMEPTH
JAHHOTO JIWIla, HO HUKTO HE OBbLI HAa3BaH B 3TOM PACHOPSIKEHUH B Ka-
yeCTBE HaCJICTHUKA, 3aBellaHue He ObUIO JIEMCTBUTEILHBIM. Ha3Haue-
HUEM HacJeIHUKA, OJHAKO, 3aBEIaHUE MOTJIO HE HCUEPIBIBATHCS; B
HEM MOTIJIM TaKX€ COJEP)KAaThCA OTKa3bl (JIeraThbl), Ha3HAYATHCS OIle-
KYHBI K MQJIOJICTHUM HacJeIHUKAM | T.I1.

3asewanue s6131emcsi 0OHOCMOPOHHEU COENKOU, Mm.e. OHO Bbl-
pasicaem 80110 mMoJibko 3asewiamerisi. To 0OCTOSTEIBCTBO, YTO 3aBe-
IIaHUE TMOJYYHT JCHCTBUTEIIBHOE 3HAUYCHHE JIUIIh MPU YCIOBUH, ECITH
HA3HAYCHHBIM B HEM HACIICTHUK COTJIACUTCS MPUHATH HACIEJCTBO, HE
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JeJaeT 3aBellaHus JOTrOBOPOM, MOO BBIpAXEHHWE BOJM HACIICIHHUKA
MMEET MECTO HE MPU COBEPIIICHUM 3aBelanus (Kak, Halpumep, corja-
CHE€ OJIapsS€MOro MpHu JAPECHHUH), a TOJIBKO MOCJIE CMEPTH 3aBellaTes,
KaK COBEPIICHHO CAMOCTOSITECJIbHBIN, OT/ICJIbHBIN OT 3aBEIIaHUS aKT.

OIHOCTOPOHHUM XapaKTep 3aBEIIaHUs TMPOSIBISIETCS TAKXKE B
IpaBe 3aBeriaTess B JIF0OOE BpeMsl OJTHOCTOPOHHE M3MEHUTh WA BO-
BCE OTMEHUTH 3aBCIIIAHUE.

Vcnosus Oeticmeumenvnocmu 3a6eujanusl

JIist coBepiieHus 3aBelaHus TpeOoBajach CIElHabHAS CIIO-
cobHoCcTh — testamentifactio activa. Takast cmocoOHOCTh TpeOoBaIach
B MOMEHT COBEpIICHHUS 3aBEIlaHUsl. 3aBEIIaTeIbHOW CIIOCOOHOCTH HE
UMEJIM HeJleeCIoCOOHBIE (IyIIEBHOOOIBHBIC, MAJOJICTHUE, PACTOYU-
TEJH), JINIA, OCYXIACHHBIC 32 HEKOTOPHIE MOpOoYaIue MPECTyIUICHUS,
u np. @opma 3aBEUIaHUs, YPE3BBIUANHO TPOMO3AKAS B JPEBHEUIICE
BpeMsI, TIOCTETICHHO yMpolajgack, HO BCe-Taku Jaxke B mpase HOcTu-
HUaHa ObLIa JIOCTAaTOYHO CJIOKHOW (TpeOdOBalioCh MPUCYTCTBUE CEMU
cBUjIeTeNel, nmuchbMeHHas ¢opma He Obuta 0€3yCIOBHO 00s3aTeNb-
HOI). Hapsay ¢ yacTHBIMU 3aBelIaHUSIMU COBEPIIATIUCH U IMyOIUIHBIC
(Ipu y4acTUH OpraHa TroCy/IapCTBEHHOU BIJIACTH): a) MMYTEM 3aHECEHUS
pacropsKeHUsl 3aBenaTessi B NPOTOKOJ CyJa WIM MYHHUIIMIAIbHOTO
Marucrpara; 0) myTeM MepeAayd B HMMIIEPATOPCKYHO KaHIICIISIPUIO
MIMCbMEHHOTO 3aBEIaHus Ha XpaHEHHE.

Hacnegnuk noikeH ObITh Ha3HAYEH JUYHO 3aBELIATEIEM SICHO U
TouHo. K uuciy HeomnpeneneHHbIX Jull (personae incertae) rnepBoHa-
JaJIbHO OTHOCWJIM, B YaCTHOCTH, MOCTYMOB (T.€. JIMII, 3a4aThiX MPHU
KU3HM 3aBELIaTeNsl, HO K MOMEHTY €r0 CMEPTH €Ille HEe POJUBIINXCS),
a TaKKe HOPUANYECKUX JIUIl, B IMMO3JHEHIIIEM HMIIEPATOPCKOM IIpaBe
Ha3HAYCHUE HACJICAHUKAMH U TeX, M JPYrux ObLIo momymieHo. Ho Bo
BCSIKOM ClIy4ae JIMII0, Ha3HayaeMoe HACJIeAHUKOM, JOJKHO OBbLIO 00-
nanath testamentifactio passiva, T.e. ClIOCOOHOCTBIO OBITH Ha3HAYCH-
HBIM HaCJEIHUKOM. Takol CrIOCOOHOCTH HE MMEIIM, HaIlpUMEp, JIMIIA,
KOTOpbI€ B MOMEHT CMEpTH 3aBellaTes elle He ObUIM 3a4athl, a TaK-
e JIETH TOCYAapCTBEHHBIX MPECTYMHUKOB W Jp. HekoTopwie muia,
XOTSI 1 UMEJIU CITOCOOHOCTh OBITh HACIETHUKOM, HO HE MOTJIH TOJIy-
4yaTh HACJIEJICTBO MOJHOCTHIO WM B YaCTH, €CJIM HE OTHATaeT 00CTOs-
TEJILCTBO, MPU3HABAEMOE IO 3aKOHY MPEMSTCTBHEM JJIs MOJyYCHHS
HacjeacTBa. Tak, mo 3akoHaM ABrycTa o 0oprbe ¢ 6e30paurem u 6e3-
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JETHOCTBIO XOJIOCTBhIE MY>KUMHBI B Bo3pacTe 25—60 jeT u HezamyKHUe
)keHIHbl 20—50 JeT MOIIM MOoJy4aTh HACJIEACTBO MO 3aBEIIaHUIO
TOJIBKO TIOCTIe OJMDKAWIIMX POJICTBEHHUKOB; TOCJE BCSKOTO JPYTrOro
3aBeIIATeNsl OHU IOJYYaJId HACJIEACTBO JIMIIb B TOM CJIy4dae, €CIu B
teueHure 100 qHel mociie OTKPBITHS HACJIEACTBA BCTyNaIu B Opak u T.1.

B 3aBemannn Ha3HauYeHUE HACIEIHUKA UHOTA COMPOBOXKIATIOCH
BO3JIOKEHWEM Ha HACJEAHUKA BBIMOJHEHUS KaKUX-TUOO JIeUCTBUH,
UCIIOJIb30BaHUSI MMYILECTBA [0 ONPEACICHHOMY Ha3HAuYeHUIO (Ha-
npuMep, Ha HaCJIeHUKA BO3Jarajiach 00sS3aHHOCTh MOCTABUTH MMaMSIT-
HUK Ha MoruJe 3aBemiaress). Eciu HacneqHUK, MOJTyYUBIINN UMYIIIE-
CTBO C BO3JI0KEHHEM, HE BBITIOJHUT BO3JIOKEHUS, JIOMYCKAINCh MEPBI
MOHYKJICHUA B aIMUHUCTPATUBHOM MOPSIKE.

Obs3amenvHas 0015 OIUANCAUUUX POOCHBEHHUKOB

B 1mpeBHelimyro 3m0Xy 3aBelmIaTeNb IOJB30BAJICS HEOTpa-
HUYEHHOUN cBOOOJI0M pacnopsikaThCsi CBOMM umylectBoM. Ho mo me-
PE€ Pa3N0KEHUS CTAPOU NMAaTPUAPXAJTIbHOUW CEMbBH, C OJTHOM CTOPOHBI, U
yTpaThl OBUION MPOCTOTHI M CTPOTOCTH HPABOB — C APYToOil, 3aBeliia-
TEJIU CTAIM OCYIIECTBIATh 3Ty HEOIPAHMUYECHHYIO CBOOOJY 3aBellla-
TEJIbHBIX PACIIOPSIKEHUN TaK, YTO UMYIIECTBO MHOM pa3 Mepe1aBaIoCch
[0 3aBEIIAHHUIO COBEPIIECHHO MOCTOPOHHUM M JIa)KE€ CIyYalHBIM JIH-
1am, a OJiv>Kaiie poJACTBEHHUKH 3aBelaTeNsl, B 3HAUUTEIBLHON Mepe
CIIOCOOCTBOBABILNE CBOEU AEATEIBbHOCTHIO OOpPa30BAHUIO HACIEICT-
BEHHOTO MMYIIECTBA, HUYErO0 U3 HEro He Mnojy4yanu. B cBs3u ¢ 3TUM
MOCTENEHHO MOSBWINCH 02PAHUYeHUs 3aBEIaTeIbHOW CBOOOIbI, pa3-
pOCIIHECS 3aTE€M B MPABO HEKOTOPBIX HACIETHUKOB MO 3aKOHY Ha TaK
Ha3bIBAEMYIO 00s13amesibHy0 0010 B HACIEJCTBE, T.€. Ha TO, YTOOBI U
B CJIyyae COCTABJICHUS 3aBElIaHusl UM ObLIO oOecreueHo (Kpome 0co-
OBIX MCKJIFOUUTENIbHBIX CIy4aeB) MOJYUYECHHE HEKOTOPOTO MUHUMYyMa
U3 HACJEACTBA.

[To npeBHelieMy HUBUIBHOMY MpaBy ISl 3aBemiaTesss ObLIO
YCTAHOBJICHO JIMIIb TO OTPAaHUYECHUE, YTO CBOUX HEMOCPEICTBEHHO
MOJIBJIACTHBIX OH HE JOJIKEH ObUT 00XOJUTHh B CBOEM 3aBEIIaHUU MOJI-
YaHWEM: OH JOJDKEH WJIM HAa3HAYWTh WX HACJIEIHUKAMH, WIHA OPSIMO
JUIIATH UX HACJEACTBA, XOTsS Obl U HE YKa3aB HUKAKOTO yBaKUTEIb-
HOT'O IS TOrO OCHOBaHUWs. B JapeBHEWIIyIO 3MOXY 3aBEIIAHUE CO-
CTaBJISUIOCh B HAPOJHOM COOpaHUU, MOITOMY MOKHO OBLIO PACCUUTHI-
BaTh Ha TO, YTO JIMIIMTH HACJIEJICTBA CaMbIX OJIM3KUX JItofAeH 0e3 BCs-
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KOW YBaKUTEIHLHON NMPHUYMHBI 3aBEIIATENII0 IOMEIIAECT CTpax Iepe
OOIIIeCTBEHHBIM MHEHHEM. JIullieHne HacieIcTBa IMOJBIACTHBIX ChI-
HOBEH JTOJDKHO OBLIO COBEPIIATHCA MOUMEHHO B OTHOILICHUH KaXKJ0TO,
To4epeil MOKHO OBIJIO M HE Ha3bIBaTh 1Mo MMeHU. HecoOmoaenue us-
JIO)KCHHBIX TIPAaBUJ B OTHOIICHWH ChIHA BIEKJIO 3a COOOW HHU-
YTOKHOCTh 3aBEIIaHUs U OTKPHITHE HACJEACTBA IO 3aKkoHy. [Ipu He-
COOJIIOJICHUH 3THX MNPASUNL 8 OMHOWEHUU 004epU, 6HYKA, GHYYKU 3a-
BCIIIAHUE COXPAHSIO CHUITy, HO HEMPaBWIHHO OOOMHIEHHBIE B 3aBela-
HUU JIMIIa BMECTE ¢ Ha3HAYEHHBIMU HACJIETHUKAaMU Y4aCTBOBAJIA B Ha-
CJICIOBAaHHH.

Kuznup nokazana, 4to GopmanbHOE TpeOOBaHKE, OOPALICHHOE K
3aBeIIaTeN0, WK HA3HAUYUTh OJNMKANIINX POJICTBEHHUKOB HACTIEIHU-
KaMH, WIK MPSIMO JIMIIATh UX HACJEJCTBA HE OrpakIaeT 3aKOHHBIX
WHTEPECOB HAa3BaHHBIX JUIl. BcliencTBue ATOro B MpakTUKE Cyna, B
KOMITETEHITUI0O KOTOPOTO BXOJHUJIM CIIOPHI O HACIEJCTBE, OBLIO yCTa-
HOBJICHO, YTO HanboJiee OJIM3KUX POJCTBEHHUKOB HEIOCTATOYHO MPO-
CTO YNMOMSIHYTh B 3aBEIIaHUH, HO HEOOXOIWMO U 3aBEIIaTh UM W3-
BECTHBII MUHUMYM (0Osi3atenbHas noJisi). Ecnu 3aBemiatens HE HC-
MOJTHSUT ATOrO TpeOOBaHWs, HACICAHUK, MMEBIIUA MPaBO Ha TaKYIO
00s13aTEIBLHYIO JIOJII0 M €€ HE TMOJYUYUBIINUMA, MOT MPEIbIBUTH KAJI00Y
Ha TO, YTO 3aBEIIaHUE HApPYyIIacT HPaBCTBEHHBIC 0053aHHOCTH. B ciry-
yae OCHOBATEIIbHOCTH MCKa CyJI TIpeAroiarai, 4To 3aBemareib yMCT-
BEHHO HEHOpMAaJICH, B CHJIY Yero 3aBellaHue MPU3HABAJIOCh HEACHCT-
BUTECIILHBIM.

Kpyr au1i, 3a KOTOpeIMH ITPU3HABAIOCH MTPaBO Ha 00S3aTEILHYIO
JI0JI10, OB TIPETOPOM pACIIUPEH, a UMEHHO, TTOMHUMO HEMOCPE/ICT-
BEHHO ITOJBJIACTHBIX, ITPAaBO Ha 00S3aTEIbHYIO JIOJIO OBLIO MPHU3HAHO
Tak)ke W 3a SMaHIUIIUPOBAHHBIMU JEThMU. B Kiaccuueckuil mepuo
IIPaBO Ha 00s3aTEIbLHYIO J0JII0 MPHUHAIICKATIO eIle 00Jiee IMUPOKOMY
KpyTYy HacJICTHUKOB, 2 UIMEHHO HUCXOJSIINM W BOCXOJSIIAM POJICT-
BCHHHMKAM 3aBellaresis — 0e3yCIOBHO, TOJHOPOJIHBIM M €AMHOKPOB-
HBIM OpaThsiM M CECTpaM 3aBeIaTeliss — IMPU yCIOBHUH, €CIIM HACIIe/I-
HUKOM B 3aBCIIaHWHM Ha3HAYCHO JIMIIO omopodeHHoe. PazMep o0s3a-
TEJIHLHOMN JIOJIM OMPEeNIsyICs cCHavYasla OJTHON YeTBEPThIO TOM JIOJIH, Ka-
KYIO MOJYy4rJIO Obl JAHHOE JIMIIO MPU HACJEAOBaHUU MO 3aKkoHy. [Ipu
FOctunuane pasmep oOs3aTe€NbHON JOJIM CTAJIM OMNpPENEsaTh Oosee
TrUOKO: eciau Obl IPU HaCJIeJIOBAaHUHU IO 3aKOHY JaHHOE JIUIIO IOJTY-
YUJIO HE MEHEe YeTBEPTU HACJIENICTBA, TO OOs3aTeIbHAs IO UCYHUC-
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JISUIaCh B pa3MEpPeE OJIHOM TPETU OT 3TOM 3aKOHHOM JOJIU; €CIIA K€ IIPU
HACJICIOBAHUU TIO 3aKOHY JIMIIO MOJYy4YWJIO Obl MEHEE 4YE€TBEPTH, TO
oOs3aTeIbHas JI0JIsl paBHSIACH MOJOBUHE TOTO, YTO JIMIIO MOJIYYUIIO
OBI IO 3aKOHY.

Ecnu o0si3aTenbHas 10751 HE OCTaBJIEHA MO YBAXKUTEIBHON TPH-
YMHE, 3aBEIIAHUE COXPAHSUIO IOJHYK CHIY. YBaXWUTEIbHOCTH IPH-
YHUHBI YCTAHABJIMBAJIACh B KJIACCUYECKHUM TEPUO MO YCMOTPEHHUIO CY-
Ja, a B UMIIEPATOPCKUIN IMEpHO ObLT YCTAHOBJIECH HMCYEPIIbIBAIOIIUI
nepeyeHb OCHOBAHUWM JJIsl JIMIICHUS 00s3aTEIbHON JT0JIM, HAIpUMED,
MIPUYMHEHUE OIACHOCTH JKU3HU 3aBEIIATEIIs], BCTYIUIEHUE JOYEPU, HE
JTOCTUTIIIEH 25 5eT, B Opak MPOTUB BOJIM POJIUTEICH U T. .

13.3 HacaeaoBaHue 110 3aKOHY

JpeBHelas u3BecTHas pUMCKas CUCTEMA HACJIEAOBaHUs 110 3a-
KoHY (oTHOcsasicst k snoxe 3akoHoB XII Tabmnwuiy) ucxoauna u3 ce-
MEWHOM OOIHOCTH MMYIIECTBA U arHaTCKOro pojcTBa. B cooTBeTcT-
BUM C 3TUM 3akoHbl XII Tabmuil mpu3HaAIOT NEPBOOYEPEAHHIMU Ha-
CJIeAHUKaMU HEMOCPEJACTBEHHO MOJBIACTHBIX HaciemoaaTens (aereu,
BHYKOB OT paHee yMEpPIUUX AETEeW U T.I. IIPU YCIOBUM, €CIM OHU K
MOMEHTY OTKPBITHSI HACJIEACTBA HE BBIILUIM U3-TI0J BJIACTHA JOMOBJIA-
JIBIKW ). DTH HACTEIHUKHU HA3BIBAIOTCSI HEOOXOIUMBIMU B TOM CMBICIIE,
YTO OHM MOJIYYAOT HACJIEACTBO HE3ABUCUMO OT UX BOJIM IPUHSATH Ha-
cienctBo. Eciu mociie HacnenogaTenss HE OCTaBajloCh HEOOXOIUMBIX
HACJICAHUKOB, K HACJIEACTBY MNPU3BIBAJICS OMMKAWIIMK MO CTETEeHH
arHaTCKui poacTBeHHUK. Ecny Onmvkaiimuii arHat He NMpUHUMAJ Ha-
CJIEACTBA, TO OHO HE MEPEXOANIO HU K CIEAYIOLIEMY IO CTEIIEHU POJ-
CTBa, HU K KOMY-JIHOO JIPYyromMy, a CTaHOBHUJIOCH BBHIMOPOYHBIM, T.€.
JNEWCTBOBAJI IIPUHIMII OJHOKPATHOCTH NPU3BaHUA K Hacienctsy. Ilo
3akony XII Tabnuil He JOMyCKaeTCs MPEEeMCTBO MEXy HACJIeIHUKA-
MH Pa3HbIX CTENIEHEN WA KAaTEropu. TOJIBKO B TOM Cily4ae, €CIu MOo-
CJI€ HACJEIOAATENsI HE OCTAIIOCh U arHaToB, K HACJEICTBY MPU3bIBA-
Jach TPEThs TPyINNa HACICIHUKOB — WICHBI OJHOrO C Hacle-
IOJATENIEM poAa.

[Io Mepe pa3BUTHSA KU3HU NTaTpUApXajbHAs CEMbs Pa3iarajiack.
Ha cMmeny cemeliHOM COOCTBEHHOCTH MPUIILIA WHIUBUyaIbHAS YacT-
Hasi COOCTBEHHOCTh. B CBsI3M ¢ 3TUM cuCTeMa HacIeA0BaHuUs, TOCTPO-
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€HHAs HAa NPUHLIMUIIE arHATCKOTO POJCTBA, YTPAaTUJIA CBOE OCHOBAHUE.
B cBs3u ¢ uem mpeTop, HE MPOU3BOJIA PAAUKAIBHON pedopmbl, mpu-
JIaJl BCE-TaKU U3BECTHOE 3HAYEHUE POJICTBY MO KPOBU (KOTHATCKOMY),
KOTOPO€ B H3MEHUBUIMXCS YCIOBHUSX CTAJIO Ba)XHEE arHaTCKoOro.
NmMenHo nperop oOecrieynBall BiaJcHUE HACJIEACTBEHHBIM UMYILECT-
BOM, COOJIIO/Ias CJIENYIONIYI0 ouepeaHocTh. Ha mepBoM mMecTe OH mo-
CTaBUJI JE€TEU, B COCTaB KOTOPBIX BXOAUJIN TAKKE IMAHIIUIIUPOBAHHBIE
netu. Bropyro (o odepeau) rpynmny HAacJI€IHUKOB B IMPETOPCKOM
SIVKTE COCTABISUIM JIMIA, KOTOPBIE UMEIIM IPABO HACIEIOBAHUS II0
3akoHaMm XII Ta0Gnull, 1pyrumMu ciioBaMH, arHATCKUE POJACTBEHHUKH. B
TPETBIO OUYEPEb MPETOPCKUN SIUKT MPU3bIBATI KPOBHBIX POJICTBECHHU-
KOB (10 IIECTOM CTENEeHHU BKJIIOYUTEIBHO) B TIOpsiike Oan3ocTH (K Ha-
clefo0/IaTeNo) no creneHu. HakoHel, Ha 4eTBEPTOM MECTE MPETOp
MPENOCTABISAET HACIEACTBO MO 3aKOHY IIEPEKHUBLIEMY CYIPyry —
MYy WJIH KEHE.

[TomuMO BKJIFOUEHMSI B KPYT 3aKOHHBIX HACJICAHUKOB KPOBHBIX
POJICTBEHHUKOB U MEPEKUBIIErO CyNpyra, IpeTop MpOBEN €lIe OJIHO
HOBIIIECTBO: OH YCTAHOBWJI IIPEEMCTBO ITPU3BAHUS MEXKIY HACIEIHU-
KaMM Pa3HbIX KJIIACCOB U CTEeNEeHEN. FIMEHHO, €ClIN TPU3bIBAEMOE K Ha-
CJIEJICTBY JIUII0 HE MPUHUMAJIO HACIIEACTBA, HACJIEICTBO TENEPb HE
CTaHOBWJIOCh BBIMOPOYHBIM; OHO OTKPBIBAIOCH CIEAYIOLIEMY II0 OYe-
penu KaHAuJaTy.

KopennbsiM 00pa3oM MOPS0K HACIAETOBAHUSI MO 3aKOHY ObLI
pedopmupoBan B Hosemnax FOctunuana. [1o stum HoBennam nepBbiii
KJIACC HACJIIEJHUKOB MO 3aKOHY COCTAaBJISLIM HUCXOIALIUE POJCTBEH-
HUKHU (CBIHOBBSI, I0YEPHU, BHYKH, BHYUKHU U T.1.). Hucxongmmuii 6osee
OJIU3KOM CTENEHU UCKIIOYAET HACJIEIOBAHME HUCXOMASIIMX Oojee OT-
JAJICHHBIX CTEMCHEHN; HanpuMep, €CIId UMEKTCA JETH, TO HE MPU3bI-
BAIOTCS K HACJICIOBAaHUIO BHYKHU U T.J. OJHAKO HUCXOIAIINN POJICT-
BEHHUK 00Jiee OT/aJICHHOM CTENEHU MPU3BIBAJICA K HACIEJCTBY Hapsi-
oy ¢ Oosiee OJIM3KMMM HUCXOJSIIMMH HaCeI0aTeNs, €CJIM TO JIUIIO,
gyepe3 KOTOpoe Takoi Oosiee OTHAJICHHBIM HUCXOIAIIMN IPOMCXO NI
OT HaCJIeOJAaTeNsA, YMEPJIO 10 OTKPBITUSA HacieacrBa. Hampumep, B
MOMEHT CMEPTH HACJIEI0JATENs OKAa3aJUCh B KUBBIX W3 YHUCIA €T0
HUCXOJSIIUX JETU U BHYKH OT PaHEE YMEPIIETO ChbIHA WU Ao4epu. B
ATOM CJIy4ae BHYKH UMEJX IPABO MOIYYUTh Ty JOJI0, KOTOpasi J0CTa-
Jach Obl UX YMEpIIEMY OTIy WJIM MaTepH, €CIU Obl T€ MEPEKWIN Ha-
cineponarens. Takoe ydyacTue B HACIEAOBAHMM HA3bIBAETCS HACIEO0-
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ganuem no npasy npedcmasieHus (BHYKH B JTaHHOM CITydae Kak Obl
IPEACTABISAIOT COO0M CBOEr0 YMEPUIEro OTLA UIU MaTh).

HacnenoBanue no npaBy npeaCcTaBICHUS HE CIEYET CMEIINBATh
C TaK Ha3bIBa€MOM HacieocmeenHou mparncmuccueu. Hacnemuuku no
paBy NPEACTABICHUS ABJISIOTCS HACIEIHUKAMHU HE CBOETO OTLA WU
Marepu (HE NPUHABIIMX HACIEICTBA), a caMOro Haciegoaarens (B
PUBEJACHHOM Npumepe — Aeaa). [Ipu HacneaCTBEHHON TPaHCMUCCHH
HACJIEAHUK MEPEXKUIT CMEPTh HACIEA01aTeNsA, TaK YTO HACIEACTBO OT-
KpPBUIOCh €MY; HO HACJIEIHUK YMHUPAET, HE YCIIEB MPUOOPECTH HACIIE/I-
CTBa, U BO3HUKIIIEE B €ro JIMIE MPaBO MPUOOPECTH HACIEACTBO CaMO
NEPEXOUT O HACIEACTBY K €ro HacieaHuKam. Mexay HHCXOIsAuu-
MU OJTHOM Y TOM € CTENEHU POACTBA HACIEACTBO JAEIUIOCH IOPOBHY.

Bo BTOpO# ouepeau nmpusbIBarOTCA K HACIeACTBY, 110 Hosemnam
FOcTuHuana, BoCXOs1Me pOJCTBEHHUKH (OTel, MaTh, Aekd, 0adka u
T.1.), @ TAKXKE MOJHOPOJHBIC OpaThsi U CECTPhI (U JCTH paHEee yMep-
mux OpatbeB u cectep). [Ipu Hanmuumm BocxoAsIMX OyMKaiiien cre-
NeHU 0oJiee OTJAJICHHBIA BOCXOASIIUNA POJCTBEHHUK HE MPU3BIBAIICS
K HAcJIEACTBY (HAIpUMEp, €CIIH MOCIIE€ YMEPIIEro OCTAalCs B YKUBBIX
OTeI] WU MaThb, TO Je] U OabKka He nmpu3bIBAIUCH). Eciu HaciaeqoBamu
OJIHM BOCXOJAIINE, HACIEACTBO ACIWIOCH MO JIMHUAM (OTHA U MaTe-
pH). DTO UMEJIO 3HAYCHUE, €CIIU K HACJIEACTBY MPU3BIBAIIMCH HE POJIU-
TEIU, a JeApl U 0aOKu; HampuMmep, IMOoCle HacledoaTeNsl OCTaIUCh
Je1 Mo OTHy, el U 0abka Mo MaTepu; OHM MOJy4YaJd HACIEACTBO HE
MOPOBHY; MOJIOBMHA IJIA MO OTI[OBCKOM JIMHUM M JOCTaBanach ACHY
10 OTILy, a Apyras MOJOBUHA IIUIA 0 MATEPUHCKOMN JTMHUU U JEINIACH
MEXIy Ae0oM M 0a0koi mopoBHY. EClM NpU3bIBAIMCH K HACIEICTBY
OJIHOBPEMEHHO BOCXOJSILIIME W TOJTHOPOAHBIE OpaThs W CECTPbI, Ha-
CJIEJICTBO JIETTUIIOCH MEXAY BCEMU UMU IMOPOBHY.

Tperbsi ouepenb 3aKOHHBIX HACIECOHUKOB COCTaBisiv, no Ho-
BeJlJIaM, HEMOJHOPOJHbIE OpaThsd U CECTPhI (M JETH yMEPIINX paHee
HEIMOJHOPOAHBIX OpaTheB M CECTEP, HACJIEAYIOIIMX IO MpaBy Mpea-
CTaBJICHUS).

B derBepToil ouepeny MPHU3BIBAIUCH BCE OCTAIbHBIE OOKOBBIC
KPOBHBIE POJCTBEHHHMKHU (0€3 OrpaHUYEHUs CTENEeHEH), mpuyeM OJu-
YKaMIIasi CTEMECHb UCKIIIOYAECT TATBHEHIIYIO.

[lepexxuBimii cynpyr (My>K WX K€HA) MPU3BIBAJICS K HACIIEI0-
BAaHHUIO B MOCJIECHIO OYEpe/lb, €CIM HE BCTYIWJ B HACJIEICTBO HHU
OJIMH U3 HAaCJEIHUKOB YETHIPEX MEPEUYUCIECHHBIX Oodepeaci. 3aTo 3a
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«OemHOM BIIOBOM» (T.€. HE MMEIOIIEH COOCTBEHHOTO MMYIIECTBA WJIU
IMPUIAHOT0, MMO3BOJISIOIIETO KUTh COOTBETCTBEHHO OOIIECTBEHHOMY
MOJIO’KEHUIO JKEHIIMHBI) TTPHU3HAHO OBIJIO MPAaBO TaK HA3BIBAEMOI'O HE-
00XOIMMOI0 HacJIe/IOBaHUsA, T.€. MPaBO Ha 00s3aTENbHYIO JOJIO B
pa3sMepe OAHOM YETBEPTH HACJICACTBA (BIPOYEM, SCIU HACIICIOBAIH
JIeTH B yucje Oojiee Tpex, BAOBA MOJydaja PaBHYIO C HEUMH JOJIO).
Myx HEe MOT CBOMM 3aBEIIaHUEM JIUIIUTD KEHY 00s13aTeIbHOM JOJIH.

Ecnu xk HAacinenCcTBy mpU3bIBAIIOCH HECKOJIBKO JIMI] OJJHOU U TOU
K€ CTEIIEHHU POJICTBA (HampuMep, TPU ChIHA) M OJAWH W3 MPU3BAHHBIX
HE MpUOOpeTasl CBOCH J0JIM B HACIEJCTBE, OHA MpHpacTaja K J0JISIM
IPYTHX OJHOBPEMEHHO IIPHU3BAHHBIX HACICAHUKOB (B MPHUBEICHHOM
IpUMepEe MPH OTKa3e OT HACJIEACTBA OJIHOTO M3 CBIHOBEH JBa JIPYTHX
ChIHA MOJyYaJIH 110 MTOJIOBUHE).

13.4 IIpunaTue u npuodOpPETEHNE HACACACTBA

B MoMmeHT cmepTu HacienoaaTensi NPOUCXOJIUT OTKPBITUE Ha-
cineactBa. K OTKpBITUIO HACENCTBA MPUYPOUMBACTCS ONpPEICICHUE
JUIl, MPU3bIBAEMBIX K HacliencTBy. Ho mpu3sbiBaeMmble Nvila €uie He
npuoOpeTaloT MpaBa Ha caMO HACIEICTBEHHOE HMMYIIECTBO, MOKa HE
BCTYIISIT B HACJEJCTBO. 3a BpeMsI MEXIY OTKPBITHUEM HaCJEJCTBA U
€ro MPUHSITUEM HACJIEJCTBEHHOE UMYIIECTBO HE MPUHAJJICKUT HUKA-
KOMY OIpeJeICHHOMY JHIy; 3TO «JIeXauee» HacIeACTBO, KaK Obl
OKMJIAIOIIEE CBOETO CYOBEKTa.

B npeBHelieM puMCKOM MPaBe MPAaBOBOE IOJIOKEHUE «JIeKaye-
ro» HAcJEACTBAa MOHMMAJIOCh OYEHb MPUMHUTHUBHO: HEMPHUHSITOE Ha-
CJICICTBEHHOE MMYILIECTBO PACCMATPUBAIIOCH KaK OECX03HOE, U XOTSI K
HEMY HE IMPUMEHSJIOCH IPABUJIO O 3aXBaTe OECXO3HBIX BEIllEH, HO BCE
*e Jr000e JIMIo, 3aXBaTUB BEIIU W3 <JIEKAuero» HacjeacTBa U Mpo-
BJIaJICB UMU T'0JI, CTAHOBUJIOCH COOCTBEHHHUKOM, HECMOTpPS HA TO, YTO
YCJIOBHH Il IPUOOpPETEeHHUs IpaBa COOCTBEHHOCTH II0 JAaBHOCTHU
371ECh HE OBLIO.

B kaccuueckoM IpaBe «Jiekaueey» HacleICTBO MEepPecTaau CUu-
TaThb OECXO34MHBIM HMMYIIECTBOM. J[0 MPUHATHUS HACIEAHUKOM HTO
UMYIIECTBO KaK Obl YUCIIUIIM 32 YMEPIIUM.

Berynnenue B HaciencTBO MOTJIO ObITh COBEPIICHO WU MPSMBIM
BBIPAKCHUEM BOJIM, WJIM K€ CAMHUM IOBEJICHUEM JIMI[a B KaueCTBE Ha-
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CJICJTHUKA, HAIIPUMEDP, HACTEIHUK B3bICKMBACT MPUUUTAIOLIUECS CYMMBI
C IOJDKHUKOB HACJIE0IaTeNs, TUIATUT AOJITU €r0 KPeAUTOpaM U T.I1.

BceTymas B HaciaeACTBO, HACIEAHUK HE TOJIBKO MPHOOPETAET Co-
OTBETCTBYIOIIIME MpaBa, HO U CTAHOBUTCS OTBETCTBEHHBIM IO 00s3a-
TEJIbCTBAM Hacienonarens. Jaxke eciaum HacleACcTBO COCTOSJIO MOYTH
U3 OJHUX JIOJTOB HAclieoAaTes, YHUBEPCAIbHBIN XapaKkTep HacleI-
CTBEHHOI'0 MPEEeMCTBA MPUBOAMII K OTBETCTBEHHOCTH HACIIEIHHUKA IO
noyiraM Hacnenactsa. M30exaTh 3TOro Hacja€AHUK MOT TOJIBKO C MO-
MOIIBIO PAJAUKATBLHON MEPhl — HEMPHUHSATUS HACIEJCTBA, €CIH €ro
MIACCHB TPEBBINIACT AKTHUB.

B umniepaTopckuii nepro HaCIAEIHUKY ObLIO JO3BOJIEHO MPOU3-
BECTH (C y4aCTHEM HOTapHyca WM OIEHIIMKA) OMUCh U OLIEHKY (HH-
BEHTaph) HACJIEJACTBEHHOTO UMYIIIECTBA JIJIsi TOTO, YTOOBI OTBETCTBEH-
HOCTh HAcJIEIHMKa IO J0JIFaM HAacEeJICTBA OrpaHMYMBANIACh pa3Me-
paMu akTvBa HacieacTBa. ONMKUCh U OllEHKa HACTIEACTBA JIOJKHBI ObITh
COCTaBJICHbI HE MO3JHEE TPEX MECSIEB MOCIE TOTO, KaK HACIEIHUK
y3HaJ1 00 OTKPBITUU HACJIEACTBA (& MPUCTYNUTh K COCTABICHUIO OMU-
CH M OLICHKU HY>KHO OBLJIO B TEYCHHUE TIEPBOTO MECSIIIA).

13.5 cku o0 HacAeAcTBE

Hano6HocTh B CyZeOHOM 3aluTe y HACAEIHUKA MOTJIa BO3HUK-
HYTb WJIH BCIEJICTBUE TOTO, YTO KTO-TO HE IIPU3HABAJ T€X IPaB, KOTO-
pble BXOJIWJIA B COCTaB HACIEICTBAa (HampuMep, ONPEICICHHOE JUIO0
OTKa3bIBAJIOCh BBIJATh HACIECIHUKY THUIHS BEllp HE MOTOMY, YTO HE
MPU3HAET €ro HACJIeAHUKOM THUIMs, a MOTOMY, YTO OTPHUIIAET IMPaBO
camoro TwuIusi HAa JAHHYIO BEIb), WJIK K€ BCIEICTBUE TOTO, YTO KTO-
TO CBOMM MOBEJCHHEM Hapyllajd WIM HE MPU3HABAI MpPaBa JAHHOTO
JUIla KaK HacjieHuKa (Hampumep, ocrapuBail ACHCTBUTEIBLHOCTh 3a-
BEIIIAHUS, U3 KOTOPOTO JAHHOE JIUIIO BBIBOJUT CBOE MPaBO HACIEI0-
BaHUSA).

B nepBom ciiydae B pacniopssKeHUM HACHEIHUKA UMENHUCH TE JKe
caMble WCKHU, Kakhe ObUIA B PACHOPSHKEHUM HACJIEAO0JATelNsl: HalpHu-
MEp, €CJIM TPEThE JHUI0 3aJEePKUBAIO y ceOs Belllb M3 COCTaBa Ha-
CJIEAICTBA, HACIEIHUK MOT MPEAbSIBUTH BUHIUKAIIMOHHBIN HCK, KOTO-
phIil OBUT OBl B TAKOM Clly4yae MPEIbABICH HACIEI0aTeNIeM, €ClIh Obl
OH OBLI JKUB, U T.II.



162

Ecin npaBo HacieaHUKa HAPYIIAIOCh HE TEM, YTO HE ITPU3HABA-
JUCh KaKHe-Iu00 IpaBa, BXOJAIIME B COCTAB HACJIEACTBA, a TEM, YTO
HE MPU3HABAJIOCH JAHHOE JIMII0O UMEIOIIMM MPaBO HA HACJIEIOBAaHUE,
TO HACJICIHHUKY MPEIOCTABISIICS HUBUIBHBIN UCK 00 ucmpebosanuu
Hacneocmea, O CBOUM YCIOBUSM H IIOCIEICTBUSAM aHAJIOTHUYHBIN
BUHIUKAITMOHHOMY HCKYy. Jl0OpOCOBECTHBIN BIIaJelien] HacleACTBa
JOJDKEH OB MO TaKOMY HMCKY BBIIaTh HMCTILy CBOE OOOraiieHue 3a
CYeT HacjeJCcTBa (Ha MOMEHT MNpEAbsIBICHUS HCKAa) 3a yJAep)KaHHEM
MTOHECEHHBIX MM H3JIEP)KEK Ha HACJICACTBEHHOE MMYIIECTBO (Oe3pas-
JUYHO, OBLIN JIU U3ACPKKU HEOOXOAUMBIMHU, MOJIE3HBIMUA WJIA MPOU3-
BOJIMJIMCH TOJIBKO JIJIs1 Y/IOBOJILCTBHS JIAHHOIO JIMIIA).

HemoOGpocoBecTHBINM Biajenen A0JDKEH ObUT BBIJATH HCTIY IIO
TaKOMY HCKY BCE€ IMOJYYCHHOE W3 HACJIEICTBA CO BCEMU IUIOJIAMU U
MpUpaICHUSIMUA, HEC OTBETCTBEHHOCTb 3a BHHOBHYKO (a ¢ MOMEHTa
MPEIBSBICHUS WCKAa W 3a CIYYaHYI0) THOCIh WM TOpUYy IOTYUYCH-
HBIX IIEHHOCTEW M MOT YJEp>KaTh JUIIb CYMMY IMOHECEHHBIX UM W3-
JePIKEK, HEOOXOAUMBIX U IOJI€3HBIX, HO M TO JIUIIbL MOCTOIBKY, MO-
CKOJIbKY TIOJIE3HBIE M3JCPKKHU YBEIMUYMBAIIA [ICHHOCTh TE€X BEIECH, W3
KOTOPBIX OHM OBLIIN MPOU3BE/ICHBI.

13.6 Aerarb1 u puasenKOMUCCHI

[ToMUMO YHHMBEPCAJIBHOTO MPEEMCTBA IO CIy4ar0 CMEPTH, CY-
IIIECTBOBAJIO M TaK HAa3bIBAEMOE CHHTYJISIPHOE MPEEMCTBO B BHJIC JIeTa-
TOB M (PUACUKOMHUCCOB. DTO 03HA4YaeT, 4YTO B 3aBEIIAaHUH MOTJIH CO-
TIepKaThCs OTKa3bl, T.€. OJHOCTOPOHHHE PACIIOPSDKEHUS O BBIJAUC Ha-
CIICAHUKOM H3BECTHBIX CYMM WJIM BEIIEH OINpEeICICHHBIM W TPETh-
UM JiraM. MorJio mociieIoBaTh U pacropspKeHUe O TOM, YTO Hacle/I-
HUK JOJDKCH BBITIOJIHUTH OMPEACIICHHBIC ACHCTBUS B MOJIB3Y TPETHUX
1. Tak BO3HUKIIO CHHTYJIIPHOE IIPEEMCTBO, T.€. IIPEEMCTBO B OIpe-
JICJICHHBIX TpaBax HacjeaoaaTels 6e3 BO3JI0KEeHHs Ha MPeeMHUKA Ka-
KUX-JTM00 00s13aHHOCTEH. Takoi 0TKa3 ObLII BO3MOXKEH JIMIIb B CITydae
TOKPBITHS WM YIUIAThl HACICACTBEHHBIX JIOJITOB.

Takum o0Opa3oM, OTKa3 €CTh OJHOCTOPOHHEE pacIopsHKEHHE Ha
Cllydail CcMepTH, KOTOPOE TPEAOCTABIISICT TPEThEMY JIMITY TIPaBO HA UMY-
IIICCTBEHHYIO BBITOJTY 3a CUET HACEACTBEHHON Macchl. OTKa3 BO3MOXKEH,
€CIM aKTHB HACJICJICTBA MPEBBIMIaeT ero maccuB. OTKa3 BO3MOXKEH
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TOJIBKO TIO BOJIE Haclenoaarens. [Ipu oTkaze uMeroTcs TpU CyObeKTa:
HacJie0/4aTeNb, MoJIydaTeslb 0TKa3a U 00s3aHHOE JIUIIO.

Takoy 3aBemIaTENIbHBIN OTKA3 WM PACIOPSKEHNUE, KOTOPBIN JIe-
Jajcs B 3aBEIIaHWM HACJedoJaTeNsl, Ha3bIBajcs jeratoM. McmoinHe-
HHUE JIeraTa Bo3jlarajioch Ha HA3HAYEHHOTO B 3aBElllaHUY HACJIETHHUKA.

Ipyroii ¢popmoit oTkaza Ob1 huaenkomuce. B psage ciydaeB Ha-
clef0/1aTeNlb, HEPEJKO B CaMblii MOMEHT CMEpTH, oOpalmiajics K Ha-
CIETHUKY C He(pOopMaJIbHON CIIOBECHOM WM MUCHbMEHHON MpOoChOOi
BBIJIaTh YTO-TMOO KOMY-JIMOO WM CAeNaTh YTO-IU0O0 B IIOJIB3Y
TpeTbero juina. He nuMeno 3HaueHus, K KaKOMy W3 HACJICAHUKOB 00-
pailleHa Takas mpochOa (K HacjaeJHMKaM IO 3aBellaHWI0 WIM K Ha-
CIeAHUKAM TI0 3aKOHY). B pecnyOiaukaHCKui TIepruo] TaKUe paciopsi-
KEHHSI HE UMEJIM IOPUIMYECKON CHUJIbI, UCIIOIHATh UX WU HET ObLIO
JIeJIOM COBECTH HACJIEAHHKA, OTCHOJIa Ha3BaHUE TAKOro poja pacro-
psoKeHUST — (UICHMKOMHCC, T.€. TOPY4YEeHHOE coBecTH. B mepuon
NpUHIMNATa (PUIESUKOMUCCHI TOJYUYUIN HCKOBYIO 3aIlUTy U CTAIH
MOJIOOHBI JIeraTam.

IIpaBo neratapus ObUIO HACIEACTBEHHBIM, OHO CTAaHOBUJIOCH Ta-
KOBBIM TOJIBKO B CJIyuae, €CJIu JieraTapuil epeKuBajl HacjIea0/1aTens,
coBepiuBIero Jyerat. [IpaBo TpeboBaTh OCYIECTBICHHS CBOETO IIpa-
Ba Ha JIeraT JieraTapuil Mojydasl TOJBKO IOCJE BCTYIJICHUS] HACHE-
HUKOB B HacyeacTBO. C 3TOro MOMEHTa OH MOJy4aad BUHIUKAIIMOH-
HBIH MCK IIPOTUB BCSIKOT0, Y KOTO HaXOAWJIach OTKa3aHHas Belllb (€CIu
JeraT 3aKJIroualics B Mepeaadyu eMy OIpeeIeHHOM BEIu) WK 00s13a-
TEJbHBIM 00 WCIOJHEHUU MCK MPOTUB HACJEAHUKA (€CJIM JeraT 3a-
KJIIOYAJICSA B OCYIIECTBJICHUN HACJIETHUKOM OIPECIICHHBIX JIEMCTBUN
B M0JIB3Y JIeraTapusi).

Jleratel nosnyunnu B Pume mmpokoe pacnpocrpanenue. Hepenu-
KO 3aBellaTeIn Ha3Havyaau CTOJIBKO JIEraToOB, YTO HAcJIeAHUKAM He OC-
TaBaJOCh MOYTH HUYETO; BCIEACTBUE 3TOr0 y HUX HE OBUIO CTHUMYJa
NpUHUMAaTh HacleACTBO. B MHTEpecax HacleIHUKOB ObLIM BBEICHBI
orpaHuyeHus jeratoB. CHadala yCTaHOBWJIM, YTO HEIb3sl Ha3HAyaTh
neratbl pazmepoM cBbilie 1000 accoB Ka)KIplid M 4TO HU OJIMH Jiera-
Tapuil HE JOJDKEH MOJYYUTh OOJIbIIE, YeM HAMMEHEE IMOJyYUBIIHMA
HacCJICAHUK. DTUX MEp OKa3ajaoCh HEAOCTATOYHO, IOTOMY YTO MOXHO
OBLJIO, HAa3HAYMB OOJIBIIIOE YHCIIO MEJIKUX JIETraTOB, BCE-TaKU HCYEp-
natb Bce HacieacTBo. IlosroMmy 3akoHoM Danbuuaus (IpuUOIU3U-
TEJIHHO 3a TOJIBEKa J0 H.3.) OBUIO YCTAaHOBJIEHO 0oJiee pajuKaIbHOE
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OTpaHMYCHHUE: HACJICAHUKA CTalld MPU3HABaTh HE OO0S3aHHBIM BbIJIA-
BaTh B KA4eCTBE JIEraTOB OOJIBIIIC TPEeX YETBEPTECH HACJECTBA, YCT-
BEpPTh HACJIEJCTBA (OCTABIIETOCS IMOCIIE MOTAIICHHS JOJITOB HACIEI0-
naTenis) J0JDKHA Oblla TOCTYNUTh HACIEeAHUKY (Tak Ha3bIBacMas
danbHuMeBa YeTBEPTH).
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BAPUAHTBI KOHTPOABHOIM PABOTEI

Kaxxplii BapuaHT KOHTPOJIBHON pabOThl COCTOUT M3 IISTH 3a/a-
Hui. Ha 3aganus HeoOX0oAMMO JaTh pa3BEPHYTHIC OTBETHI, UCTIOIb3YSI
ydeOHOe TMocoOre M PEeKOMEHIOBaHHYIO JuTepaTypy. KoHTposbHas
pabota opopmiisieTcsi B TeKcToBOM peaakrope MS Word u nepechuia-
€TCsl TperojiaBaTeNi0 Ha MpoBepky. Ha TUTyapHOM JHCTE MOSCHU-
TEJIHLHOMN 3aMMCKU KOHTPOJIBHON pabOThl 00s13aTE€NbHO YKa3aTh: Ha3Ba-
HUE JUCUUIUIMHBI, HOMEp BapuaHTa, (paMUIIUI0, UMS, OTYECTBO CTY-
neHTa, mudp 1 HOMEP TPYNIbI CTYJAEHTa, TOPO/I.

BAPUAHT 1

1. 3HaueHre pUMCKOTO MpaBa B UCTOPUU MUPOBOM KYJIbTYPHI.
2. IIpaBOBOE MOJIOKEHUE PUMCKUX TPAXKIAH.

3. OCHOBHBIE TTOJOXKEHHUS O CYJIeOHOM IMpOIIeCCe.

4. TlonsiTve U BUJIbI BIAJICHHUS.

5. Ilpekparienre 00s3aTeIbCTBA IOMUMO HCIIOJTHCHHUS.

BAPUAHT 2

1. IlonsAiTHE PUMCKOTO YACTHOTO MPaBA.

2. J1eqaTenbHOCTh FOPUCTOB KaK UICTOYHUK PUMCKOTO ITpaBa.
3. [lonsTe puMckoro Opaka

4. CriocoOBlI 3aIIUTHI BIIAJICHUS

5. Ucku o HaciencTse.

BAPUAHT 3

1. ITonsATHE ¥ BUABI HCTOYHUKOB PUMCKOTO IIpaBa.
2. IIpaBoBoe nojoxeHue pados B JlpeBHeM Pume.
3. OTLOBCKAas BJIACTD.

4. TlonsiTie U coJiepKaHKe ITpaBa COOCTBEHHOCTH.
5. YcIoBUs IEUCTBUTEIBHOCTH JIOTOBOPOB.

BAPUAHT 4

1. DIMKTBI MAarucTpaToOB KaK HCTOYHUKH PUMCKOIO MpaBa.
2. Ilonsatue crarycHoro npaa J[peBHero Puma.

3. OCHOBHBIE BUBI TPAXKAAHCKOTO TIpoIecca.

4. ITpuoOpeTeHue U yTparta IpaBa 4aCTHOM COOCTBEHHOCTH.
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5. JIoroBop ToBapuIlECTBA.

BAPUAHT 5

1. Komuduxanus KOctuanana.

2. IIpaBoBoO€ MOJI0KEHNE JTATHHOB U TIEPETrPUHOB.
3. Oco0rble cpeacTBa MPETOPCKOU 3aIUTHI.

4. IloHaTHE BENTHBIX U 00513aTEILCTBEHHBIX MPaB.
5. Jlorosop ccynsl.

BAPUAHT 6

1. FOpuanueckue nmmna B Pumckom mnpase.

2. PumMckast cembs. ATHaTCKO€ M KOTHATCKOE POJICTBO.
3. 3amnuTa npaBa cCOOCTBEHHOCTH.

4. Tlonsitue 00sA3aTENbCTRA.

5. Jleratbl u (pUIEUKOMUCCHI.

BAPUAHT 7

1. JInuHbIEe ¥ UMYIIECTBEHHBIE OTHOLICHUS MEXAY CYIIPYTaMH.
2. IloHsiTE 1 BUIBI HCKOB.

3. IloHsATHE ¥ BUABI IPAB HA YY>KUE BEILIH.

4. ITpocpouka UCIOJTHEHUS 00A3aTENbCTB.

5. OCHOBHBIE TTOHATHS HACIIEICTBEHHOTO IIpaBa J[peBHero Puma.

BAPUAHT 8

1. UckoBas 1aBHOCTE.

2. llonsaTre 1 BUABI BEeHIeH.

3. Bo3HUKHOBEHUE U MPEKpaIeHUE BIaICHUS.
4. UcnonHeHue 00s13aTeIILCTBA.

5. HacnenoBaHue mo 3aBElIaHUIO.

BAPUAHT 9

1. O0ObIvait Kak ICTOYHMK PHMCKOro 4acTHOTO mpasa.
2. IIpaBo oO1ieit cOOCTBEHHOCTH.

3. CepBuryTsl. [loHATHE ¥ BUABL.

4. JIoroBOp KyIUTA-IIPOIAXKHU.

5. IlpuHsTue 1 npuoOpeTeHne HACEICTBRA.
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BAPUAHT 10

1. 3aKOHBI KaK UCTOYHUKH PUMCKOIO TIpaBa.

2. [IpaBOBOE MOJIOKEHUE MATOJETHUX, )KCHIIIMH U MHBIX JIUII.
3. OmduTtesuc u cynepduiuu.

4. CTOpOHBI B 00513aTEIbCTBE.

5. O06s3aTenbCcTBA Kak ObI U3 JOTOBOPA.

BAPUAHT 11

1. IIpaBoBOE MOJI0KEHNE KOJIOHOB U BOJIBHOOTITYIIEHHUKOB.
2. IIpenuanbHbIE U TUYHBIE CEPBUTYTHI.

3. 3amoroBoe npaso.

4. Bo3mMemnienue yuepoa.

5. JloroBop nopy4yeHus.

BAPHUAHT 12

1. Ilepuoan3anust puUMCKOroO Mpasa.

2. [IpuobpeTtenue, yTpaTa u 3allliTa CEPBUTYTOB.

3. O06s13aTenbCTBa ¢ HECKOJIBKUMU TODKHUKAMU U KPETUTOPAMH.
4. ITonsTue BepOaIbHBIX KOHTPAKTOB.

5. O0s3aTenbCcTBA U3 ICIUKTOB.

BAPHAHT 13

1. Koaudukaius puMcKOro npaa B UMIIEPATOPCKUM MIEPUOT.
2. OTBETCTBEHHOCTD JOJDKHUKA 32 HEUCIIOJTHEHUE 00s13aTEILCTBA.
3. IloHsiTHE M BUJBI TOTOBOPOB.

4. JloroBop 3aima.

5. HaciiegoBaHue 110 3aKOHY.

BAPHUAHT 14

1. BoJist 1 ee BhIpa)KeHHUE TP 3aKIOUEHUN TOTOBOPOB.
2. JIutepanbHble KOHTPAKTHI.

3. JoroBop Haiima.

4. TlonsiTue 00s3aTENBCTBA U3 JICITUKTOB.

5. UckoBas 1aBHOCTS.
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BAPUAHT 15

1. IloHsiTHE ¥ BUABI HCTOYHUKOB PUMCKOTO IIpaBa.
2. OcHOBHBIE BUBI CYJICOHOTO TIpoIiecca.

3. IloHdaTHE BNageHus.

4. be3pIMEHHBIC KOHTPAKTHI

5. Mcku o HacnencTse.

BAPUAHT 16

1. IlonsAiTHE PUMCKOTO YACTHOTO MPABA.
2. 3amnuTa npaBa COOCTBEHHOCTH.

3. UcnosiHeHue 00s13aTeILCTRA.

4. JloroBop XpaHeHHUs.

5. HacnenmoBanue 1o 3aBeNIaHUIo.
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