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BBEOEHUE

VcnonHuTtensHoe nNpOM3BOACTBO MNPEACTaBnseT cobOM YCTaHOBMEHHbIA 3aKOHOM MOPSIAOK
NPVHYOUTENBHON peanu3auun cynebHbIX aKTOB M aKTOB MHbIX OPraHoB, UMEKLUIA Lienbio obecneyeHne
pearbHOM 3aLUNTbl HAPYLLUEHHBIX UMK OCMOPEHHbIX CYOBEKTUBHBIX MaTepuarnbHbIX MPaB UMM OXPaHSAEMbIX
3aKOHOM WHTEpecoB. B wncnonmHuUTenbHOM MNpOu3BOACTBE CYyOBEKTMBHOE MaTepuanbHOe npaBo wnu
OXpaHsAeMbIl 3aKOHOM WMHTEPEC, KOTopble Obinv HapyLUEHbl UM OCMOPEHbI, MOMyYalT BOCCTAHOBIEHME
nocpeacTBOM MCMOMb30BaHNA MEXaHW3MOB rocyfapCTBEHHOIo NPUHYXOEHUA, YCTaHOBMEHHbIX 3aKOHOM
<*>

<*> ['paxgaHckuin npouecc: Y4ebruk / MNog peq. npod. M.K. TpeywHukosa. M., 2003. C. 546.

B poccuiickom npaBe OHO ANMTENbHOE BPEMS SABMSAMNOCH 3aKMHOYMTENBHOW (CaMOCTOSITENBHON)
cTaguen rpagaHCKoro npouecca, B KOTOPOW MPOWCXOAUT peanbHOe BOCCTAHOBMNEHME CYyOBEKTUMBHbIX
npaB Yy4YacTHMKOB rpaxgaHckoro obopoTta. B nopsigke MCNONHWTENBHOrO MPOM3BOACTBA MCMOSHATCA
peLleHNsT He TONbKO CynoB OOLLEN HpUCOMKUMM, HO M akTbl apOMTPaXKHbIX Cy[O0B, @ TaKKe WHbIX
HecyaebHbIX OpraHoB.

HekoTopble y4eHble He6Ee30CHOBaTENBHO CYUTAKOT, YTO MUCMOSTHUTENBHOE MPOU3BOACTBO - 3TO He
cTagus rpaxgaHckoro (Mnv apbutpaxHoro) npouecca. C nx TOYKM 3peHnsi, OTHOLLEHWS], BO3HMKAOLLME B
CBSI3M C WUCMOMHEHNEM PELLEHWI HPUCOMKUMOHHBIX OpraHoB, SABMAKOTCA NpegMeToM PeryrnmpoBaHust
CaMOoCTOATENbHOW OTPacny Npaea - UCMOMHUTENBHOTO Npaea <*>,

<*> Cwm.: WepcTiok B.M. Cuctema coBeTCKOro rpaxkgaHcKoro npoueccyarnbsHoro npasa. M., 1989. C.
23.

AHaNoOrMyHble MHEHWsI BbICKa3blBanMCb YYE€HbIMM W B AOPEBOMIOLMOHHON Poccuun. WM3BecTHbIN
npeacraBuTeNb LMBUIUCTMYECKON W MpoueccyanbHon Hayku npodp. HKO.C. MambapoB umcknoumn
NCMOMHMTENBHOE NPOM3BOACTBO AaXe U3 Kypca NEeKUMn Mo rpaxpgaHcKoMy npoueccy. M B nmocnegHen
rmaBe CBOEro y4ebHMKa OH 3HAaKOMUT ymTaTenen ¢ Noacy4HOCTbIO, 3akaHumBas nekumm dopason: "KoHey
rpakgaHckoro npouecca” <*>.

<*> ["lambapos HO.C. NpaxagaHckun npouecc: Kypc nekuun. PykonncHoe usgadme. M., 1895. C. 170.

B Poccum po 1917 r. wncnonHutenbHoe NPOW3BOACTBO pPerynupoBariocb rpakgaHCKUM
npoueccyanbHbiM NPaBoM. HOpMblI MCMOMHUTENBHOMO MNPOM3BOACTBA ObiNKM 3akpenneHbl B YcTase
rpaxgaHckoro cygonpounssoacrea Poccun 1864 r.

B xome pasBuTUA POCCUIMCKOrO rpak4aHCKOro MpoueccyanbHOro npaBa M B AalNbHEnem
coxpaHsinach onpegeneHHas NpeemMcTBEHHOCTb.



OpHako coBpeMeHHas 3akoHopaTenbHasi NpakTuka Poccumn B HacTosllee BpeMsi pa3BUBaEeTCsl Mo
nyTU CO30aHUSA CaMOCTOATENbHbIX OT rPaXK4aHCKOro NpoLecCyarbHOro npasa akToB, pernameHTUpPYLLINX
ncnomnHeHne cyaebHbIX U MHbIX pelleHnid. 6 Hosbpa 1997 r. B Poccuiickon ®epepauum BCTyNUnnM B cUny
HoBble dhefeparnbHble 3akoHbl "O0 ncnonHuTensHom npounssoacTee” n "O cyaebHbIx NpuctaBax” <*>.

<*> CobpaHue 3akoHogaTensctea P®. 1997. N 30. Ct. 3590, 3591.

Paspabotka u npuHsatue ®PegepancHoro 3akoHa "OO MCNONHUTENBLHOM MNpou3BoAcTBE"
npecrnenoBanu onpeaenexHHble Lenu:

1) BOCNONHUTL NpoOEenbl B [OENCTBYHLIEM 3aKOHOAATENbCTBE, PErynupylolemM OTHOLLIEHUS,
CBSI3aHHble C OOpalleHMeM B3bICKaHUSA Ha OEeHEeXHble CPeAcTBa M MMYLLECTBO rpaxaaH M opraHu3auun
[ OMKHUKOB;

2) yCTpaHuTb NPOTUBOPEYMS B AENCTBYIOLLEM 3aKOHOOATENbLCTBE M, B YACTHOCTU, NMPOTUBOPEYUS,
BO3HUKLLME MeXOy npaBunamu, 3akpenneHHsiMy B cT. 411 - 413 [paxpgaHckoro npoLeccyarnbHOro
kogekca (I'TIK) PCPCP u ct. 56 'paxaaHckoro kogekca (MK) PO;

3) AobMTbCA peanbHOro N CBOEBPEMEHHOMO UCMOSTHEHNS CYAEOHbIX aKTOB U aKTOB APYrNX OPraHoB;

4) NOBLICUTb OTBETCTBEHHOCTL OPraHn3aLuuin U rpaxkgaH No CBOMM 00sA3aTenbCcTBaM;

5) nogHATb 3¢pHEKTUBHOCTL peLLEHNsT Cy40B M UHLIX OPraHoB, a CriedoBaTesibHO, U UX aBTOPUTET B
obLecTse.

XoTa NPUHSITME Ha3BaHHbLIX 3aKOHOB CHSAMO OnpeaerieHHble NPOTUBOpPEYMsi, BBENO B AeNcTBuE
HOBbIE HOPMbI, yCTpaHsiowme npobenbl B 3aKOHOAATENbCTBE, OQHAKO HE PELUMIO MHOMMX HaCyLUHbIX
npodnem.

VcnonHeHne cyaebHbIX M MHbIX aKTOB SIBMSIETCS BaXXHOW COCTaBMSAOLWEN MPaBOBOW MPaKTUKWU,
oTpa)kalwllen CcnocobHOCTL MnpaBa BO3AeNCTBOBaTb Ha MoBedeHWe 4ernoseka. HewucnonHeHne
cybbekTamu npaBa akTOB HOPUCAMKLMNOHHBIX OPraHOB O3HA4aeT OTCYTCTBME OCY4apCTBEHHOW 3alUUThI
npaB N MHTEPECOB rpaxdaH, MHAMBMAYarbHbIX NpeanpuHMMaTenen n PUaNYECcKNX NnL, a Takke caMmoro
rocygapcraa.

[HelicTBOBaBLIMIA 0O HELaABHEr0 BPEMEHWM MEXaHU3M MPUHYOAUTENbHOrO UCMOMHEHMS CyaebHbIX U
OPYrvX akToB CHOPMMPOBASICS B MHbIX, MO CPABHEHMIO C COBPEMEHHBIMU, 3KOHOMUYECKMX YCIOBUSAX, U HE
ObIN paccyMTaH Ha PbIHOYHbIE OTHOLLEHUS U peanbHoe obpalleHne B3bICKaHWUS! HA UMYLLECTBO HE TOJTbKO
rpakgaH, HO U MHAMBUAYAIbHbBIX NpeanpuHUMaTenen n IpUandYecknx nuy no nx gonram. 4ns MHormx
rpakgaH, opraHusauum u cygebHon BRacTM B LENOM CTano cepbes3Hon npobrnemon nobyxaeHve
OOJDKHMKA K MCMOJTHEHUIO CBOMX 00S3aTeNbCTB, 3aKpensieHHbIX B NPaBONPUMEHUTENBHOM aKTe.

B aTux ycrnoBumsx nony4dmna LWMPOKOe pacnpoCcTpaHeHMe Tak Ha3biBaemasi "TeHeBas octuums”, T.e.
NMOCPEQHUYECTBO OpPraHM30BaHHbIX MPECTYMHbIX (DOPMUPOBAHUA U WX NUOEPOB B YPErynnpoBaHUU
MUMYLLLECTBEHHbLIX CMOPOB W B3bICKAHWM [OJITOB NyTEM CO34aHWs MNapasnfefibHbIX OCy4apCTBEHHbLIM
cnyx6am KpUMUHanNbHbIX CTPYKTYP, AEACTBYOLLMX NPOTUBO3AKOHHLIMW METOL4AMM.

K coxaneHuto, obLlen3BeCcTHbIM CTAHOBUTCA TOT dhakT, 4YTo K Hayany XX| B. LUEHTp TAXeCcTu B
TEHEeBOW HOCTUUMM CTan CMeLwaTtbCs OT OTKPOBEHHO KPUMUHamNbHbIX UIYp K Takum cyObekTam, Kak
"KpacHble KpbIWK", KOPPYMMMPOBAHHbLIE CyObW, PYKOBOAWUTENM OPraHoB MWCMOSTHUTENbHOW BRAacTv, B
ONpeLEeneHHoO 3aBUCUMOCTM OT KOTOpbIX HaxogaTcs oduvumanbHble cyabl, a Takke K cyaebHble
npucTaBbl <*>,

<*> CmM.: Ckobrnukos lN.A. iMyLecTBeHHbIE CNopbl U TEHEBAs OCTMUUA B nocTcoBeTckon Poccum //
3akoHopaTenbcTBo. 2003. N 8. C. 60.

Tak, Hanpumep, elle B 1998 r. ogHUM M3 Hambornee BaHbIX Aen B 06nacTM SKOHOMUYECKON U
coumanbHor nonutukn [MpaButenbctBo Poccun HameTuno ¢opMMpoBaHME, OCHALLEHWe W Hadvano
OEeATeNbHOCTU cucTembl CyaebHbIX MPUCTaBOB <*> B COOTBETCTBUM C HOBbIMU PefepanbHbIMM 3aKOHaMM
"O cypebHbix npuctaBax” n "O6 vcnonHUTenbHOM npoussoAacTBe”. N3yuyeHne npakTMku NpUMeEHEHUs
yKa3aHHbIX 3aKOHOB ObIfo M ocTaeTcs 06 bEKTMBHOM NOTPEOHOCTBIO OpUANYECKON Haykn Poccuu.

<*> [1eeHaguaTtb gen lNpaButenbctBa Poccnn Ha 1998 r. B 06n1acTty SKOHOMUYECKOM M coumanbHON
NonuUTUKK, yTBEPXXAEHHBIX MpeangeHtom PO // Poccuiickas raseta. 1998. 28 aHBaps.

B 2000 r., yuuteiBas HeobxoammocTb Goree GbicTporo pedopmupoBaHus cyaebHOW cucTeMbl
Poccumn, 6bino pelweHo cosgath pabouyto rpynmy MO COBEPLUEHCTBOBAHWMIO 3akoHodaTenbcTBa O
cynebHon cucteme Poccuiickon degepaunm <*>.

<*> Pacnopsixenue lNpeangeHta PO N 534-Pl1 ot 28 Hosbpsa 2000 r.

B pamkax [QesTenbHOCTM 3TOW TIpynnbl  OblIO MPUHATO pelleHne O HeoGXoAMMOCTU
COBEpLLEHCTBOBAHUS 3aKoHOA4ATeNbCTBa 06 MCMOMHUTENBHOM MPOW3BOACTBE C YYETOM MPAKTUYECKOro
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npuMmeHeHus defepanbHbiX 3akoHOB "O6 ncnonHuTensHoM nponssogcTee” un "O cyaebHbix npuctaBax”.
YunutbiBas obliee cTpemrieHne K koaudumkaumMm npoueccyarnbHOro 3akoHOA4aTeNnbCTBa, ObINo MPUHATO
pelweHve O co3faHum paboyen rpynnbl Npu MuHucTepctBe toctuumm Poccuiickon ®epepauum no
noarotoBke npoekta WcnonHutenbHoro kopekca Poccuiickon ®denepaumn, KOTOpbIA MO CMbICAY
WHULINATOPOB [OIKEH MOCTaBUTb TOYKY B CMOpe O MecTe U Ponu UCNOSTHUTENbLHOro NPoM3BOACTBa B
cynebHon un npaBoBon cucteme Poccuun. TlpoekT CTpyKTypbl C MPUMEPHbIM  COAEPXKAHWEM
WcnonHutensHoro kogekca P®, paspaboTaHHbIi dneHamu paboyen rpynnbl, foOGaBrneH B kayecTBe
NPUIOXEHNa K AaHHOMY nocobuto <*>. HemanoBaHbiM (DaKTOPOM, BRMSAKOLWMM Ha HeobXOooMMOCTb
ObicTpo pa3paboTkm U npuHATUS  KMcnonHuTenbHOro kogekca P®, crano npuHATME HOBOrO
paxkgaHcKkoro npoueccyanbHoro kogekca PO m TpeTbelr pegakumm ApOUTPaXKHOro npoueccyarnbHOro
kopekca Po.

<*> K paspaboTke npoekta VcnonHuTtensHoro kogekca P® // ApbutpaxHasa npaktuka. 2001. N 8.
C. 4 - 9; XossucTteo 1 npaeo. 2001. N 10. C. 55 - 62.

Lle]'lb OaHHOro uccnegoBaHnd - aHanm3 COBpPEMEHHOro pOCCMVICKOFO onbiTa NCNOJNMHUTEJTbHOIO
npomn3soactea M npenocrtaBlieHne BO3MOXHOCTU 4YUTaTendaM OCMbICIUTL CYLEeCTBYKOLWYK CUTyauuto,
CKnaabiBawOLyrCA C NpuHyanTeribHbIM UCMOJTHEHNEM Cyﬂ,e6HbIX dKTOB, a TakKXe aKToB Apyrmx opraHoB.

Hapeemcs, 4To HacTosiwee yqe6Ho-r|paKT|/|quKoe nocobue okaxeT codencTeue pa3pa60TqMKaM
npoekKkTa McnonHNTEenNbHOro Kogekca.

maBa nepBas

MCTOPUKO-CPABHUTEJNIbHAA XAPAKTEPUCTUKA
MCMNONMHUTENBbHOIO NPOU3BOACTBA

1. O6wwne npasuiia NCNoNnHUTESTIbHOIro nNpon3BoacTBa
no npasy D,OpeBOJ'HOLWIOHHOIZ Poccun

OavH 13 BblaLWUXCA POCCUNCKMX MpoLieccyanucToB npodeccop E.B. BackbkoBckuii yTBEpXKaaAn,
YTO MPUHSITUE MEpP rOCy4apCTBOM MO OCYLLECTBMEHUO TPpeboBaHUS UCTLUA K OTBETYUKY, MPU3HAHHOMO
CydOM MnpaBOMEpPHbIM, 0OOpasyeT MpPOU3BOACTBO MO MCMOSIHEHMIO PELUEHUA, WU UCMOMHUTENBHOE,
NPUHYAUTENBHOE NMPON3BOACTBO <*>.

<*> Cm.: BacbkoBckuin E.B. YuebHUK rpaxxgaHckoro npouecca: 2-e u3g. M., 1917. C. 367.

OpHako nctopust pa3BuMTUSA YernoBeyeckoro obliecTBa 3Hana nepvogbl, Korga npuHyauTerbHoe
OCYLLECTBNEHME KPEOUTOPOM CBOUX MPETEH3WI NPOBOAMITOCH JINYHBIMK CUaMy U CPeACTBaMU CaMoro
KpeguTopa, npuyem cHayana paxe 0e3 kakoro Obl TO HM OblIO NpegBapuTenbHoOro pasbopa wu
NOATBEPXKAEHUSA NPaBUMBHOCTU CaMOW MPETEH3WU, a 3aTeM C BBEAEHUEM MPEeaBapUTENIbHOIO, valle
BCcero, cygebHOro npusHaHWs npaBa Kpegutopa W OrpaHWYeHus NpefenoB  AOMyCTUMOro
CaMOOCYLLECTBIEHNS NMpaBa, T.€. CAaMOyrnpaBCcTBa CO CTOPOHbI KpeauTopa.

Tak, cornmacHo OpeBHeWLEMY MCTOYHUKY puMckoro npaBa "3akoHoB Xl Tabnuu"” co CTOPOHBI
KpegouTopa K AOMMKHMKY Aonyckanucb npojaxa nocrnegHero B pabCcTBo, MpuHyauTenbHas oTpaboTka,
3axBaT MMyLlecTBa 0e3 BCSKOro yyactus nyGriMyHbIX OpraHoB, cogepXaHue B AOMAalUHENW TEMHWULE C
HanoXeHNeM OKOB U Aaxe YOMNCTBO AOIMKHUKA C LIENblo 3aBrageHnsi ero MMyLLEeCTBOM.

MosgHee rocygapcTBO, MNPenoOCTaBnss KpeauTopy camMoMy MPOU3BECTU  B3biCKaAHME, YXKe
OorpaHu4MBaeT ero TpeboBaHMEM NpeabsBUTL CBOU MPETEH3UWN Ha MpeaBapuUTENbHOE PacCMOTpeHVE, U
TONbKO NMPU3HaBasi MX MOAMEXaluMN YOOBETBOPEHUIO, OHO COXPaHAET 3a KpeaUTOPOM BO3MOXHOCTb
CaMoMy yrNpaBUTbCA C AOMHKHMKOM, NPV 3TOM 3anpeLlaeT HEKOTopble cnocobbl B3bICKaHMS.

UToObl OCyLLECTBNEHNE WCMOMHUTENBHbIX (YHKUMIA OKOHYaTENbHO Mepewsio K rocyaapcTsy,
notpeboBanace AgnuTtenbHass Gopbba Mexay Kpegutopamm u OOofkHMKamu. W Tonbko "Bcnep 3a
cynebHblM paspelleHnem cnopa, Bcrieg 3a cydeOHbIM Mpu3HaHWeM npaBa NUKBUAMPYKOTCA OCTaTKu
CaMOyrnpaBCTBa, MWcyesaeT BHecygebHas pacnpaBa Kpegutopa, WM 3agaduM  oxpaHbl W 3awuTbl
OCYLLECTBMEHMS FPaXQaHCKMX NpaB NepexoadT LEeNIMKOM K rocyaapctBy” <*>.

<*> QHuwmknonegmsa rocygapctea v npaea. T. 1/ Nog peg. M. Ctyukn. M., 1929. C. 285.

[Mpobnema B3biCKaHUSA KpeguTopamu OOMTOB cyllecTBoBana Ha Pycu gasHo. Tak, B XVI B. 6bina
npuHsata [ckoBckaa CygHasa [pamota. CornacHo SToMy [JOKyMeHTy B [ICKOBCKOM rocygapcTee
NCMOMHUTENbHbIE (PYHKUMM BbINOMHANM MOABOWCKME WM MPUCTaBbl, @ TaKKe KHSHKECKUe Criyru,
npeacTaBnsBLUME MHTEPECHl KHA3HA. AHanuampys TekcT [ckoBckon CygHow [pamoTbl, MOXHO MPUIATKU K
BbIBOAY, YTO MpUess npuctaBa B AOM KaKOro-nmbo MCKOBUTSHWHA C LIENbI0 NPOU3BOACTBa OObICKa Obin
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HacTosilwmm BeacTeuem ang nocriegHero. 3710 BUAHO M3 cT. 98 NckoBckon CyaHonm MpamoThl: "A KOTOpbIN
YerioBek C NPMCTaBOM MpueaeT Ha ABOp TaTd umatb UM TaTObl UcKkaTb, NN ANBbXHKKA MMaTb (ONns apecTa
BOpa vnu Ans posbicka Mo Aenam O BOPOBCTBE, UMW ANS apecTa OOMMKHUKA), a )XOHKa B TO BpeMsi eTs
BbiBepxXe (pebeHKa BbIKUMHET), Aa NpUcTaBa YYHET rofoBLUMHHOW OKnagaTtu, unm ncua (CtaHeT o6BUHATH
npucTasa Unun nctua B youncTaee), MHO B TOM rOMOBLUMHbBI HET (TO 3TO YOUMCTBOM He cumTaeTcs)" <*>.

<*> XpectomaTusa no uctopuu rocygapcrtea un npaesa CCCP (gooktsidopbckun nepuog). M., 1990. C.
37.

O cypoBOCTM M XECTOKOCTU UCMOMHUTENBHOIO NPOM3BOACTBa HAa Pycu n o ponv B HEM npucTaea
MOXHO CyaOUTb U NO CBUAETENLCTBAM WMHOCTPaHHbLIX OYeBUALIEB, KOTOpPble Mbl Haxogum B cTaTbe
"Pycckoe npaBo k 1800 rogy rnasamMuM WHOCTPaHLUEB: HEKOTOpble pasMmbllneHus" npodeccopa
cpaBHUTENbHOro npaea JloHOoHCkOro YyHuBepcuteta Y.3. batnepa. OH npuBOAWT onuMcaHue
WCMOSTHUTENBLHOrO MNPOM3BOACTBA aHIMMUCKkUM nocrioMm . dneTtyepom, KOTOpbIM Obin  HanpaBneH
koponeson Enusaseton | B Poccuio B 1588 - 1589 rr. No cBugetenscTtBy . dnetyepa, pelleHus cyna B
MockoBMU NPMBOOUNUCE B WCMOJTHEHME NPUCTaBaMM - HU3LWMMMK CRYKALWWMWU CyAa, OTIIMYaOLLMMUCS
CBOEW XECTOKOCTbIO U OezxanocTHocTbio. "Ecnn cTopoHa He Morna BbIMOSMHUTL pelleHue cyna, To
BMHOBHOIO AOCTaBMSANN Ha MpaBex, ocoboe MecTo Hepaneko OT cyaa, rae ero ounum gybvHkamu no
rorieHsiM 1 mkpam Hor. Kaxxgoe yTpo ¢ 8-my go 12-Tv BUHOBHOIO MPUBOAWI Ha MpaBeX NpuUcTaB, ecriv
TONBbKO AOMMKHMK HE NPEeLOoCTaBWN LOCTAaTOMHOE MOPYYUTENBCTBO, YTO cam OyaeT NPUMXO4WTb Ha NpaBex
B HasHa4yeHHbIN Yac. Ecnv nocne roga HaxoxageHWst Ha NpaBeXxe BUHOBHMK He ynriavvean nubo He mor
ynnatute Tpebyemyto Cymmy, TO OH JOIMKEH Obln NpofaTh CBOK XEHY M AeTel B TeYeHne roga unm cpasy
Xe, 4ToObl cobpaTbk Heobxoanmyo CymMy Ans ynnatbl gonra" <*>.

<*> BecTH. Mock. yH-Ta. Cep. 11. lNpaBo. 1996. N 3. C. 53 - 54.

MpuHyguTEnbHbIE MEPbI ObIIM B OCHOBHOM HanpaBfeHbl Ha NIMYHOCTb AOMMKHMKA. OKOHOMMYECKUN
acpchbekT pocTurancss HenocpedCTBEHHO Wb MpU  Npodaxe [OOMKHMKaA B pabctBO wnn  npu
NpUHyauTENbHON OTpaboTke gorra.

BornbliMM Warom B pasBUTMM POCCUIACKOrO NpaBa, B TOM YMCIEe UCMONTHUTENBHOIO NPOM3BOACTRA,
cTarno cosgaHue HadmHas ¢ cepeauHbl 20-x rogoB XIX B. CBoaga 3akoHOB, B OOWH U3 pa3denoB KOTOPOro
BOLUMWM "3aKOHbl TpaXKOaHCKME W MexeBble", BKMtoyaBwme B cebA "3aKOHbl O Cy4ONpOM3BOACTBE
rpakgaHCKOM W 3aKOHbl O Mepax rpagaHCkux BabickaHui'. B CBode 3akOHOB rpaXkgaHCKoe npaBo
BriepBble OblNO BblAENEHO Kak ocobasi oTpacib MnpaBa, XOTd MaTepuanbHOe MNpaBoO elle He Obio
OTOENEeHo OT MpoLeccyarnbHOro.

HanbHeliwee pa3BuTUE FpaxkgaHCKoe npoleccyanbHoe NpaBO MOSyYusio B YCTaBe rpaxgaHCKoro
CcynonpousBoAcTBa, NPUHATOM B xode cyaebHonm pedopmbl 1 Boweawem B cuny 20 Hoabps 1864 .
BrnocneactBum B YcTaB rpakgaHCKOro CyAONpPOM3BOACTBA BHOCUMIOCH MHOXECTBO W3MEHEHUA WU
aononHeHunin. OH cocTosan U3 NATU KHUr. B kHUre nepBor umernach rnaea, NocBSALWEHHAA WCMOMHEHUIO
peLUEeHN MUPOBbLIX Cyaen, B KHUTY BTOPYIO BXxoawn pasgen "O6 ucnonHeHnn cygebHbIx peleHnin” <>,

<*> Cwm.: bopoBukoBckmMin A. YcTaB rpaxgaHCKoro cygonpomsBoacTBa ¢ obbAcHeHuamun. CI16.,
1899.

Mopsagok npuBegeHWs B UCMONHEHWe CyAaebHbIX pelweHnd no  YcTaBy —rpaxgaHCcKoro
cyponpoussoactBa 1864 r. cyllecTBeHHO oTnmyancs ot gopedopMeHHoro nopsigka. OgHoO M3 rmaBHbIX
OTNMYMIA 3aKIO4anNocb B TOM, YTO B OCHOBY A0pedOpMEHHOro nopsigka Obin NonoxeH CneacTBEHHbIV
MPUHLMM, B CUy KOTOPOro pelleHMs MPWBOAWMMUCL B WCMOMHEHWe Aaxe B OTCYTCTBME MNpOChObI
B3bICKaTens C NMOMOLLbIO MONUUMK. YCTaB rpaxaaHCKoro Cyaonpou3BOACTBa pacrnpoCcTpaHuil Ha npoLece
WCMOSTHEHUsT AeNCTBME MPUHUMNA AUCMNO3UTUBHOCTU. 3TO BbIPA3WIioCb B TOM, YTO cyAebHble pelueHus
obpaluanuch Tenepb K UCMOMHEHNIO HE MHAaYe Kak No XenaHuio B3bicKaTens.

B3bickaTernb, >xenawoLwmn NpuMBECTU pelleHne B WUCMONHeHWe, OomkeH Obin obpaTtuTtbca B cya,
NOCTaHOBMBLUWIA peLLeHne C YCTHOW MM MUCbMEHHOW Npocbbo O Bbidaye eMy UCMONMHUTENBHOMO Nncta
(cT. 926 YcraBa rpaxgaHckoro cygonpoussogctsa). MonyynBLIMA MCNOMHUTENBHBIA NIUCT B3biCKaTENb
Aanee obpalyancs co CroBeCHON M1 NMCbMEHHOW Npocbbov K NpeAceaaTternto COOTBETCTBYHOLLErO cyaa
0 HasHayeHun cygebHoro npucrtasa (B MMPOBbIX CYAebHbIX YCTAHOBMEHWAX Oblnia MpuHATa NpakTvka
HenocpeacTBEHHOro 06palleHus B3bickaTens C WUCMOMHWTENbHbIM NUCTOM K cydebHoMy npucTasy
nomumo cyaa). lNocne HasHadyeHus npeacegatenem cygebHoro npuctaBa Mo CBOEMY YCMOTPEHMUIO UNn
no ykasy B3biCKaTens nocnegHui obpaiianca K cyaebHomy npuctaBy C NUCbMEHHbIM 3asiBNEHWEM, B
KOTOPOM Mpexae Bcero Bbibupan cnocob mcnonHeHus peweHus (cT. 935, 936 YcraBa rpakgaHCKoro
cygonpoussoacTea). B pelennax MpaxgaHcKoro kaccaumoHHoro genaptameHTa lNpaBuTenbCcTByoLLEero
CeHata, 0b6bACHAWOWMX YCTaB rpaxaaHCKoOro Cy[onpovM3BOACTBA, MOAYEPKMBANOCb, 4TO YyKasaHue
€cnocoboB B3bICKAHUSI 3aBUCUT OT B3bICKaTens, NO3TOMY CyA, MpUCYyX4as B3biCKaHWe, He BrpaBse
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OorpaHn4mMBaTb B3bICKaTeENlA yKa3aHMeM TOro nMmyllecrtesa OAOJDKHUKA, Ha KOTOPOE MOXET ObITb o6pa|.|.|,eHo
B3blckaHune. OT B3blCKaTeNs 3aBUCUT I/I36paTb no cBoemMy yCMOTPEHUIO TOT Ui MHOW cnocob MCMomnHeHUs
n O6paTI/ITb B3blCKaHME Ha TO W Opyroe MMyLlecTBO [OOJKHUKA. Cyﬂ, Xe He MOoXeT I/I36paHHbIIZ
B3blCKaTeNemM cnocob MCMOMNHEHUST 3aMEHUTb apyrmm crnocobom mnm M36paHHOE B3biCKaTenem mMMmeHune
3aMEHUTb APYrM No yKa3aHUo OOJIKHUKa <>,

<*> Cm.: BoposukoBckuin A. YcTaB rpaxkgaHckoro cyaonpov3BoAcTBa ¢ obbsacHeHuamu. C. 786.

Takum obpasom, cnocod MUCNOMHEHUsT peLLeHNs yKasbiBan cyaebHOMY NMpucTaBy caM B3biCKaTelb.
OpHako n cyaebHbIi MpucTae, U B3biCKaTenb OblM OrpaHUYeHbl paMkamun 3akoHa, a MMEHHO: cT. 933,
934 YcrtaBa rpagaHCKOro Cy[donpoOM3BOACTBA, B KOTOPbIX YCTAHaBMMBANMCb CMOCOObLI MCMOMHEHUS.
WHbiMM crioBamu, "AnNsi OrpaXkaeHus NMYHOM CBOOOAbLI LOIMKHWKA 3aKOH yKasbiBarn AOMYCTUMbIE UM
cnocobbl UCNOMHEHUs 1 3anpeLyan npuberatb k TakuMm cnocobam, KOTopble UM He NPeAYCMOTPEHbI" <*>

<*> #AbnoudkoB T.M. YuebHuk Pycckaro INpaxxgaHckaro Cygonpou3sogctea. Apocnaenb, 1910. C.
213.

Hopmbl 0 Bbibope B3bickaTernemM cnocoba MCNOMTHEHMS OTCYTCTBYHOT B AEWCTBYHOLLEM POCCUACKOM
3aKoHOAATENbCTBE, PErYNMPYOLLEM UCMONHUTENbHOE Npou3soacTeo. Ctatba 18 PenepanbHOro 3akoHa
"O6 uCNonMHMTENBHOM MPOM3BOACTBE" MNpeaycMaTpmMBaeT, YTO NPaBO WM3MEHUTb CMocod® M NopsaoK
ncrnonHeHns cynebHbIX akTOB W aKTOB OPYrMX OpPraHoB MNpegoCTaBfieHO TOMbKO Cydy WU Opyromy
OopraHy, BblAaBLUEMY WCMONHUTENbHBIN AOKYMeHT. C COOTBETCTBYHOLLMM 3asiBNIEHMEM B YyKa3aHHble
opraHbl BnpaBe 00paTUTbCA NULLb NEpPeYUCrieHHble B HacTosiwen ctatbe 3akoHa nuua: 1) cynebHbin
NPUCTaB-UCMNOMHUTENb NO CBOEW MHULMATUBE UMW MO 3asiBNIEHWIO CTOPOH; 2) CaMu CTOPOHBI.

MoXHO MpeanonoXuTb, YTO ecnu Obl HOpMa O BO3MOXHOCTWU BbiOOpa B3bickaTernem crnocoboB
WCMOMHEHNST pEeLUeHMsT Mony4duna MNpPeemMCTBEHHOCTb B COBPEMEHHOM 3aKoHOOATeNnbCTBE, TO 3TO
yCKOPUNO Obl NCMOSTHEHWE PELUEHMI U NOBLICUNO Obl 3EKTUBHOCTE UCTIOMNHUTENBHOIO NPOU3BOACTBA.
lMpaBo cyga wm3MeHsATb C€nocob M MNOpsAgOK WCMONMHEHWs CyAeOHbIX aKTOB He npefocTaBnsieT
OOMOSTHUTENbHBIX FapPaHTUA MUCMONMHAEMOCTU CyaebHbIX pelleHnid B3biCKaTeN WM NUWb  YCIOXHAET
3awmTy ero npaB. Bo MHormx cnyy4asix MMeEHHO B3bicKaTenb obnagaeT peanbHOW MHdOpPMauMen o
COCTOSIHMN MMYLLLECTBA JOSDKHMKA U ONepaTUBHO MOMy4aeT AaHHbIE O ero uameHeHun. B cutyaumm, korga
NUWIHWE BPEMEHHbIE 3aTpaTbl MOTYT MPMBECTU K COKPbITUIO MMYLLECTBA AOMMKHMKA, NPedoCTaBrieHne
B3bICKaTENt0 BO3MOXHOCTM CaMOMY ONnpeaensTb Crocob MCMNONTHEHUS PELLEHNS] O4YEHb BaXKEH.

BosBpawasicb K 4OPEBOSIOLUMOHHOMY POCCUMCKOMY 3aKoHOOATeNnbCTBY, crnegyetr OTMETUTb, YTO
cornacHo YcraBy rpaxgaHckoro cygonpou3sogctsa 1864 r. opraHamu, NpuBOASLLMMU B MCMOJIHEHME
cyaebHble pelueHusi, ABMANUCbL cyaebHble NpuUCTaBbl, COCTOSALLME MPU OKPYXHbIX cydax. PeweHus
MUPOBbIX CyOebHbIX YCTAaHOBMEHWIA MPUBOAUIMCHL B UCMONHEHME CyaeOHbIMM NpUCcTaBaMm, COCTOSLLMMM
npu cbesgax MMpOBLIX cyaen. PelleHns 3eMCKnx HavanbHUKOB M FOPOACKUX Cyaen B Npegenax 3eMCKUxX
Yy4acTKOB NMpMBOUNUCL B MCNonHeHue nonuumen. Kpome Toro, npegcepatenu cyaebHbIX MecT umenmu
MpPaBO WCMOMHEHNE peLLEeHN nopyyaTb YMHaM Monumumm Npu HegoctaTke cyaebHbix npuctaeos (cT. 310
YcTaBa rpagaHckoro cyonponsBoacTBa).

CynebHble npucTaBbl B CBOEN OEATENBbHOCTM MO YCTaBy rpakaaHCcKoro cygonpoussoactea 1864 r.
MOMHOCTBI)  HAXOOWMWMCb MOA KOHTPONeM cyda, Mpu  KOTOPOM OHM  cocTosimu. [lpuctynas K
NCMOMHUTENbHBLIM AeNCTBMAM, cyAebHbIM NpucTaB goknagbiBan npeacegartento cyga ob msbpaHHoM
B3biCckaTenem cnocobe wucnonHenusi. Kpome Toro, cygebHbin npuctaB o06s13aH Obln BECTU 0OCOOLIN
XypHar, Kyga OH 3anucbiBan Bce CBOM [OEWCTBUS MO MCNofHeHuto peweHun (ct. 950 YctaBa
rpaXkgaHCKoro CygonpousBoAcTBa). OTOT XKypHan CNyXuil AoKas3aTeNnbCTBOM COOMOAEHNS MPUCTaBOM
3akoHoB. [lo TpeboBaHMIO CTOPOH K3 HEro BblAaBalMCb 3aCBUMAETENIbCTBOBAHHbLIE  BbIMUCKM.
O6xanoBanvcb Bce OEWCTBUSI CyAeOHOro npuctaBa Mo MCMOSIHEHMIO PELUEHUA B TEYEHUE 2-X Heperb
TOMY cyay, B OKpyre KOTOpOro MCMOMHAOCh PELLEHNE.

B pencreylowlemM poOCCMUCKOM  3aKOHOOATENbCTBE AEATENbHOCTb  CyaebHbIX  MpuCTaBoOB-
NCMOMHWTENEN B 3HAYUTENbLHOW CTEMEHW BbIBEAEHA M3-NMof KOHTponsa cyga. B depepansHom 3akoHe "O
cynebHbIx npuctaBax” 3aKpenneHo MorioXXeHne, COrMacHO KOTOpOMYy CyaebHble MpUCTaBbI-MCNONHUTENN
Tenepb MOMHOCTBI NOAYMHEHbI OPraHaMm WUCMOMHUTENBHOW Bractu - opraHam toctuumm (ct. 7). OgHako
POCCUNCKMIM OMbIT NOKa3blBaeT, YTO TaKoe MOSIOXKeHWe He Bcerda onpasAaHo. B gopeBoniounMOHHON
Poccun oo Tex nop, moka He ObINO yypexaeHo B pesynbTate cygebHowm pedopmbl 1864 1. ocoboe
cocnoBue cyaebHbIX NMPUCTaBOB, HAaxXOOALWMXCS BCeueno B cyaebHom cucteme, OTOPBAHHOCTb OpPraHoB
NCMOMHEHNsT OT Cyaa NpPOosBAnach B TOM, YTO "B3bICKaHWUS TAHYNNCE Lienble rogbl U OeCATKU NeT..." <*>,

<*> Manbiwes K. Kypc rpaxgaHckoro cygonponssoacrtea. Cl16., 1875. T. 2. C. 70.



MpaBoa, cnepyeT OTAENbHO OTMETUTb HAA30pHYK YHKUMIO MpokypaTypbl Poccuu, koTtopas B
pamkax PepepanbHoro 3akoHa "O npokypatype Poccuiickon depepaumm” ocyllecTBNAeT Haasop 3a
cobnogeHneM 3aKOHHOCTY cyaebHbIMU MPUCTaBaMU-UCNOSNTHUTENSMMA.

B oTnuune oT OENCTBYIOLLENO POCCUNCKOrO 3aKoHoAaTenbCTBa B JOPEBOMIOLUOHHOM POCCUACKOM
npaee CyLleCcTBOBan WHCTUTYT NpeaBapuUTENbHOro WCMNONHeHWs pelueHuin. o npeaBapuTenbHbIM
MOHMMANOCb MWCMOMIHEHWE He BCTYMUBLUErO B 3aKOHHYI CWUMy pelleHusa OkKpyxHoro cypa. OHo
HasblBanoCb NpeaBapuUTernbHbIM BBUAY TOr0, YTO MOIMO ObITb YHUHYTOXEHO B CIydae OTMEHbI peLLeHUs
OKPY)XHOTO cyfa nanaTtom.

B cr. 737 YcraBa rpaxgaHckoro cygonpomssoactBa 1864 r. ycTaHaBnuBanocb, uTO
npenBapuUTeENbHOE WCMOMHEHWE peLleHUs OOMYyCKAaeTCss He MHadYe Kak no npocbbe Tspkylerocss B
crnegyloLwmx criyyasix:

- MPUCYXXOEHO B3bICKAHWE MO aKTy, COBEPLUEHHOMY WU 3acBMOETENbCTBOBAHHOMY KPEMOCTHBIM
NN SBOYHLIM MOPSAKOM M HEOCMOPEHHOMY B MOAJIMHHOCTU, NMMOO MO AOMAaLUHEMY akTy, NMPU3HAHHOMY
CTOPOHOI0, NPOTMB KOTOPOWN OH NPeACTaBrEH;

- 32 UICTEYEHMEM CpOKa HaMa HaHUMaTeNnb 06513aH MO PELLEHNI0 OYUCTUTL I CAATb COCTOSIBLLEE
B Ha¥Me MMYyLLEeCTBO, WM peLUEeHNEM MOMOXEHO nepedaTb MMYLLECTBO, COCTOSIBLUEE B HE3AKOHHOM
BnageHuu;

- MO CMopy O JIMYHOM HaWMe, pPEeLIeHMEM BMEHEHO B 00S3aHHOCTb HaHMMaTens OTnyCcTUTb
COCTOSIBLLErO y HEro B YCMyXeHunm u B paboTe, unu cemy nocnegHemMy npeasiokeHo OTOWTU OT
HaHuUMaTens;

- no ocobbiM OOCTOsITENbLCTBAM [AdeNna OT 3aMeAdsyieHusi B  WCMOSIHEHWMM pPELUEHUST MOXET
nocnegoBaTtb 3HaYUTENbHLIA yepb ana TsKyLlerocs, B nofb3y KOTOPOro peLleHve nocrnenoBano, Unm
camMoe UCMOJTHEHMNE MOXET OKa3aTbCs HEBO3MOXHbIM.

HonyuieHne unun HegonyweHne npegBapuTENbHOIO UCTIONHEHNST 3aBUCENO OT cyaa, KOTOPbIA MOT,
OaBas npeaBapuTernbHOE WCMOoNHeHWe, notpeboBaTb OT ucTua obecneveHnst YObITKOB, TPO3SALLMX
oTBeTUMKy (CT. 738 YcTaBa rpaxaaHCckoro Cygonpom3BoacTea). TONbKO B ABYX Clyvasax NpefocTaBrneHne
Takoro obecrneyeHuss Obino Oe3ycrnoBHO obsi3aTenbHO: 3TO, BO-MEpBbIX, Torga, korga obecrneyeHue
TpeboBanocb Npu UCMOSIHEHMM 3a04HOIO PELLEHUS], N, BO-BTOPLIX, KOraa npeaBaputeribHoe UCNOoMHeHne
AaBanocb BBUAY TOro, YTO BMOCNEACTBMU PELLEHWE MOITO CAENaTbCA HEMCMNOMHUMBIM, UMK UCTEel, MOr
noHectn Oonbwon yuwepb (n. 4 cr1. 737 YcraBa rpaxgaHckoro cygonpoussogcTtea). Cnocobamm
obecneyeHnss CAyXunm MpUocTaHoBKa Mepedayvn MCTUY MPUCY>KOEHHOMO UMYLLECTBA WIN B3bICKAHHbIX
CYMM M OTCPOYKa MPOLAXKMN OMUCAHHOIO MMYLLIECTBA.

MoMMMO 3almTbl MHTEPECOB WCTLA WHCTUTYT NPEeABapUTENbHOrO WCMOMHEHUS 3awuwian u
WHTEepecbl OTBETYMKA, NpeaycMaTpuBas BO3MELLEHNE YObITKOB, MPUYMHEHHBLIX €MY WUCMOSNTHUTENbHBIMU
OENCTBUSIMU, B Cry4ae OTMEHbI cyaebHoro pellennsi. Torga npuMensinace cr. 601 YcraBa rpaykgaHCcKoro
cyponpoussoactea 1864 r., npegycmaTpvBarollasi MNpaBO OTBETYMKA, OMpaBAAHHOIO CyAebHbIM
peLleHneM, B3bICKMBaATb C UCTUA YObITKM, MOHECEHHbIE BCIeACTBNE 0becneyeHms nucka.

BeBeneHne nHCTMTyTa NpegBapUTENIbHONO UCTIONHEHNST B COBPEMEHHOE POCCUMCKOE NPaBoO MOro
Obl CcTaTb CYLLECTBEHHbIM LOMOMHEHUEM K OEWNCTBYIOLLEN CUCTEME WCMONTHUTENbLHOrO MPOU3BOACTBA.
CyuiecTtByoLime Mepbl N0 0becnevyeHnto ncka B AOIMKHOW Mepe He 3aliMaloT UHTEPEeCcOB MCTUA M BO
MHOrOM MPELOCTaBMST OTBETYMKY BO3MOXHOCTb CKpbIBaTb MMEILLEECH Y HEr0 UMYLLECTBO, a TaKke
3aTArMBaTh WCMOSTHEHME pelleHnsi. BOo3MOXHOCTb MnpeaBapuTenbHOrO MCMOSIHEHUS pelleHus OypeT
CTMMYNMPOBaTb OTBETYMKA K OOCTWXKEHMIO COMMALIEHNSs C UCTLOM U 3HAYUTENbHO YCKOPWUT pearibHoe
ncrnonHeHne cygebHbIX peLleHnn.

Takmm obpas3omMm, MOXHO caenaTb BbiBO4 00 onpedeneHHoW NMpeeMCTBEHHOCTU C MOMpaBKOM Ha
BPEMEHHbIE PaMK/ OOLLMX NpaBUIT UCMONTHUTENBHOIO NPOU3BOACTBA.

2. Mepsbl NpUHYANTENBHOIO UCTMIONHEHUS B YCTaBe
rpaxgaHckoro cygonpoussoacrsea 1864 r.

Mepbl MPUHYOUTENBLHOMO WCMOIHEHUS SBMSOTCS MCXOOHBIM  KPUTEPUEM, MPUMEHSIEMbBIM MpU
NCMNOMHEHNN CyaeOHbIX aKTOB M aKTOB MHbIX OpPraHoB.

YcTaB rpaxgaHckoro cygonpounssoacTtea 1864 r. npegycmarpuBarn HECKONBKO OCHOBHbIX CocoboB
NCMNOMHEHNs1 cyaebHbIX peweHnn. K HUM OTHOCKIMCh, BO-MEPBbIX, OOpaLleHne B3biCKaHUSA Ha OBVXKMMOE
MUMYLLIECTBO AOITMKHUKA; BO-BTOPbIX, OOpalleHMe B3bICKaHWs Ha HEOBWKWMOE WMEHME OOIKHUKA; B-
TpeTbUx, Nepegada MMEHUsa HaTypow Nuuy, KOTOPOMY OHO MpucyXgeHo (cT. 933 YcTaBa rpaykgaHCKoro
CyOonpou3BoACTBa); B-4eTBEPThIX, 0bpalleHne B3biCKaHWs Ha JoXo4bl 4OMkHUKa (cT. 1129, 1192, 1208
YcTaBa rpaxgaHckoro Cyaonpou3BOACTBa); B-MSATbIX, pas3pelleHne B3bICKaTento MpoM3BECTU 3a cyeT
OOIMKHMKA Te OeNcTBUS nnm paboTbl, KOTOpblE HE COBEPLUEHbI MM B Ha3Ha4YeHHbI Cyaom cpok (cT. 934
YcTaBa rpaKgaHCKoro cygonpov3BoACcTBa). 3aMeTum, YTo B NocrneaHem crydvae "cyaebHbin npucTas cam
He cmen npuHUMaTb y4acTus Mpu Npou3BoacTBe paboT, OH TOMbKO AoMmKeH Obin obecneunBatb
GecnpenAaTCTBEHHOE OCYLLECTBIIEHNE B3bIiCKATENeM MpaBa, [apoBaHHOMO emy crtatbem 934" <*>,
[MoMMMO OCHOBHBIX CMOCOGOB B YcTaBe, 6e€3ycrnoBHO, ObIny NPEeayCMOTPEHbI U ApYTue.



<*> AbnoykoB T.M. YuyebHuk Pycckaro INpaxxgaHckaro Cygonpoussogcrtea. C. 215.

E.B. BacbkoBckuii onpefendan, 4yto "yctaB rpynnupyeT WCMOMHUTENbHbIE Mepbl CheayioLwnm
obpasom:

- obpaLleHne B3biCKaHMSA Ha OBXKMMOE MMYLLECTBO, @ MMEHHO, A, Ha BELLN, KOTOpbIE HAX0OATCA Y
OOJKHUKA; B, Ha ueHHble Oymaru; B, Ha Bewwm 1 KanuTanbl, Haxogawmecs y TpeTbux nuu; I, Ha kanuTansl
OOIKHMKA, XpaHsLWMecs B NPaBUTENLCTBEHHbLIX YUPEXOAEHUAX UNN KPeaUTHbIX ycTaHoBneHusx; [, Ha
XanoBaHbe U Apyrue noBpeMeHHbIe MnaTexu;

- obpalLeHne B3bICKaHUS1 HA HEABWXMMOE UMYLLLECTBO;

- NOHyauTeNbHas nepegaya oTCYXXEHHOro UMYyLLLEeCTBa;

- BOCMpELLEHNE OOIMKHUKY Bble3ga U3 MecTa XUTENbCTBA;

- PO3bICKaHNe CPeACTB K YAOBETBOPEHUIO B3bICKaHUS" <*>,

<*> BacbkoBckuin E.B. YuebHuk rpaxxgaHckoro npouecca. C. 375.

Mepbl, onMcaHHble B NepBbIX ABYX MyHKTax, NpeAcTaBnsanu coboi, no MHeHuto E.B. BacbkoBckoro,
Mepbl pearibHOro WCMONHEHUS MUK NPSIMOro MPUHYXOEHWUSA, TakK Kak OHWM Ben K HernocpencTBEHHOMY
yOooBreTBopeHuio TpeboBaHuii nctua. OcTanbHble Mepbl SBMANMCL MepaMu JIMYHOTO MCMONHEHMS UMK
KOCBEHHOTO NMPUHYXXOEHWUs!, TaK Kak He BEeNu K HeNnocpedCcTBEeHHOMY YAOBNeTBOpeHuo TpeboBaHuii uctua,
a TONbKO MOHYXKAanu OTBeTYMKA YAOBNETBOPUTb UX <*>.

<*> Tam xe. C. 373.

Mpodeccop A.X. NoneMcTeH No-gpyroMy knaccuduumnposarn Mepbl NPUHYAUTENBHOrO UCMOMHEHUS.
OH Bblgensan yeTblpe cnocoba NCNoNHeHUs CyaebHbIX peLLeHnii:;

1) nepegava BeLm HaTypoOL;

2) ncnonHeHve paboT 3a cHeT OTBETUMKA;

3) nony4eHne 4OXOAOB C UMYLLIECTBA OTBETHMKA;

4) ocyulecTBrneHve npaea cygebHoro 3anora <*>,

<*> Cm.: NombmcTeH A.X. YuebHuMK pycckoro rpaxgaHckoro cygonpoussogcrea. Cl16., 1915. C. 325
- 327. MNog cynebHbim 3anorom A.X. [0NbMCTEH NOHUMMAN OuH M3 CNocoboB obecneyeHnst ucka.

AHanuanpysi knaccudukauum mep npUHYOUTENBHOTO WUCMOSTHEHWS, OaHHbIE PYCCKMMMU Y4YEHbIMMU,
MOXHO cAenaTb BbIBOA O BO3MOXHOCTWM WX YaCTUYHOIO WCMONb30BaHUS B  COBPEMEHHOM
NCMOMHUTENBHOM MPOM3BOACTBE. PAa mepeyncrieHHbIX MPUHYAUTENbHBLIX MEp MpU UX UCMOMb30BaHMM
MOryT caenatb COBpPEMEHHOE WCMOMHUTENbHOE NPOM3BOACTBO Oonee coBeplUeHHbIM. Bo-nepsbix,
NPMMEHEHNE MEp KOCBEHHOTNO MPUHYXOEHUS MPU CYLLECTBYKOLEM Ha NpakTuke "HeyBaXuTenbHOM"
OTHOLLIEHMM AOIMKHUKA K UCMOJTHEHWUIO pEeLUeHMs1 MOXET OKasaTbCA OYeHb AEWCTBEHHbIM M 0bnerynTb
3agadvy cygebHoro npuctaBa-ucnonHuTens. Bo-BTOpbIX, BBeOEHWE W pasBUTME MHCTUTYTa cyaebHoro
3anora, Kak cpegctesa obecrnedeHnss UCMOMHEHNUST peLleHnsl, NPy ero NocrneayLwemM OCYLLECTBIEHUN B
CTagumn UCMOMHUTENBHOMO NMPOU3BOACTBA CMOXET YNY4YLLUTb pearnbHOEe WCMOMHEHNE PELIEHUs, a Takke
3alWMTUTE OCNapvBaeMoe ABWKUMOE W HEOBWXKMMOE MMYLLECTBO OT MOBPEXOEHWUA, U3MEHEHMS €ro
Ka4eCTBEHHOrO M KONMMYECTBEHHOIO cocTaBa U, 6€3yCnoBHO, YCKOPUTb NPOLLECC UCTIOMHEHUS.

OnpegeneHne Mep NPUHYOMTENBHOIO WCMOMHEHUs SBNAETCA Havbonee BaXHbIM MOMEHTOM
NCMOMHMTENBHOTO Npon3BoAcTBa. COBpEMEHHbIE JKOHOMMYECKME peanuu TpebylT agantauuu
WCMOMHUTENBHBLIX MEp K MpaBuramM M oObldasM, CyLLECTBYHOLUMX Ha MPaKTUKE TOBAPHO-AEHEXHbIX
OTHoWeHMNn. Bo MHOrom gencreytolive mepbl NPUHYAUTENBHOIO UCMOMHEHUS TPeOylT M3MEHeHus, a
Takke Gonee nogpoOHow pernameHTaumu. bonbliyio ponb B 3TOM WUrpaloT OCOGEHHOCTU MPaBOBOrO
MONMOXEHNsT MMyLLecTBa [OOIDKHUKA (UeHHble Oymarn, HegBWXKMMOE WMYLLEeCTBO, HemaTtepuanbHble
aKkTvBbl U T.4.). B cBA3M ¢ aTumM paccmMoTpuM Mepbl NPUHYAUTENBHOIO MCMOSTHEHWS, CyLLECTBOBABLUNE B
O0PEBOMOLMOHHON Poccumn B OTHOLLIEHUN ABMXUMOIO U HEABWXKMMOIO UMmyLLecTBa, bonee nogpo6Ho.

Mo Ycraey rpaxgaHckoro cyponpomsBoacTBa 1864 r. obpalyeHvne B3bICKaHUSA Ha OBWKMMOE
MMYLLECTBO JOJDKHMKA CHMTANoCh OOHUM U3 TPEX OCHOBHbIX CMIOCOOO0B MCMOSHEHMs (CT. 933).

Heobxogmmo oTMeTutb, 4To CBOA 3aKOHOB rpaxkgaHckmx (no usgadHuio 1887 r.) B c1. 401 - 403
onpegensan ABWKNUMOE MMYLLIECTBO criegylolmm obpasom: "[BMKMMbIE UMYLLLECTBA €CTb: MOPEXOAHLIE U
peyHble Cyda BCSKOrO poda, KHWMM, PYKOMMWCK, KapTuHbl, U BooOLle BCe MpegMeTbl, OTHOCALLMECS K
HaykaM W WCKyCcCTBaMm, [OOMOBble YyOOpbl, 3KUMaXW, 3eMrefernbyeckne Opyausl, BCHAKOro poaa
WHCTPYMEHTbI M MaTtepuwansl, Jowagun, CKoT, xned® oxaTbli W MOSOYEHbIN, BCAKME NPUNAChI,
BblpaboTaHHbIE Ha 3aBOAAX HamnW4YHbIE PyAbl, METANsbl U MUHEParbl, U BCE TO, YTO U3 3EMN U3BMEYEHO.
HanuyHble kanuTanbl, 3aeMHble NUCbMa, BEKCENW, 3aknagHble U obsi3aTenbcTBa BCAKOro poaa
npyHagnexar K umyllecTBam ABWKMMbIM. [1paBO 3010TOMPOMBILLIIEHHUKOB Ha 30/10TOM MPUNCK,
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COCTOSILLMIA Ha 3eMnsx KaseHHblx M KabuHeta ero WMmnepatopckoro BenwuuyectBa, npusHaeTcs
UMYLLIECTBOM ABUMXUMbIM".

naBa "OOpalieHne B3bICKaHUSI Ha OBWKMMOE  MMYLLECTBO" YcTaBa  rpakgaHCKOro
cyponponssoacTea 1864 r. perynvpoBarna nopsgok odpalleHus B3biCKaHWs Ha OBWKUMOE MMYLLECTBO U
onpegensina ocobeHHOCTU: a) OOpalleHUss B3bICKAHMS Ha BbIKYMHblE MPOLIEHTHbIE Oymaru, akumn u
obnvraumm; 6) obpalieHns B3bICKaHWs Ha KanuTanbl WU MHOE ABWKMMOE WMYLLECTBO [AOJDKHMKA,
Haxodsileecsl y TpeTbero nvua; B) obpalleHnst B3biCKaHUSA Ha Kanutanbl OOIDKHUKA, Haxogswuecs B
NpaBuUTENbCTBEHHOM MIK CyAeOHOM MecTe, U KpeAUTHOM YCTaHOBITEHWM; T) OOpaLLeHns B3bICKaHMA Ha
XanoBaHbe 1 Apyrue oknaasbl.

CoBpeMeHHOe rpaxaaHCckoe 3akoHogaTenbCTBO Poccum  onpegensieT, 4TO  OBWKUMbBIM
MUMYLLLECTBOM NMPU3HAIOTCH BELLW, HE OTHOCSLLMECS K HEABMXUMOCTU, BKITHOYAsA OEHbIV U LIEHHbIE Bymarn
(ct. 130 IK).

B oTtnuune ot YcrtaBa rpaxgaHckoro cygonpou3BopctBa 1864 r. depepanbHbii 3akoH "O6
NCMNOMHWUTENBHOM MNPOM3BOACTBE" HE BbigensieT obpalleHne B3bICKaHWS Ha [OBWKMMOE MMYLLECTBO
OOIMKHMKA KaK OTAENbHYI Mepy MPUHYAUTENbHOro ucnonHeHusi. Knaccudpumkauma mep npyHyanTernbHOro
NCNorHeHus, onpegeneHHbix B ®egepanbHoM 3akoHe "OO MCNOMHUTENbHOM NPou3BOACTBE", MAEeT Mo
nyTM ¢OPMUPOBAHMSA MNepeYHs Mep 4Yepe3 oObeduHEHWE HEeOBWXMMOro W OBMXMMOIO WUMYLLECTBA
OOIMKHMKA B €4UHBIN MMYLLIECTBEHHBIA KOMIMIEKC, Ha KOTOpbI obpallaeTtcs B3bickaHue (n. 1 cT. 45).

CynebHbll  NpucTaB-UCNONHMTENb NpYM  0DOpalleHnM B3bICKAHUSA Ha MMYLLECTBO [OIDKHUKA
PYKOBOACTBYETCA MOpPSiAKOM 0OOpalleHns B3bICKAHWS Ha [eHexXHble cpeactBa M MHOE MMYLLECTBO
OOIMKHMKA, MpefycMOTpeHHbIM CT. 46 ®PepgepanbHoro 3akoHa "O6 wMcnonmHUMTENbHOM MNpou3BOACTBE".
CraTtba 46 ycTaHaBnmMBaeT, YTO B3biCkaHue obpallaeTcs B MEPBYH ovepedb Ha OEHEXHble cpeacTBa
OOIMKHMKA B pybnsax n MHOCTPaAHHOW BarTe U UHbIE LEHHOCTU, B TOM YMCNEe Haxoaswmecs B 6aHkax u
WHBbIX KPEOWTHbIX OpraHu3aumsax. [pyu oTCyTCTBMM y OOMMKHMKA OEHEXHbIX CPeAcTB, AOCTATOYHbIX AN
yOOBIETBOPEHMST TpeboBaHWIi B3biCKaTens, B3biCkaHMe obpallaeTcsa Ha WHOe MpuHaanexaiee
OOIMKHMKY MMYLLIECTBO, 3a MCKIIIOYEHMEM MMYLLECTBA, Ha KOTOpOE B COOTBETCTBUM C dhedeparibHbIM
3aKOHOM He MOXeT ObITb 0bpalleHO B3biCKaHUe.

B HacTosiLlee Bpemsi Npu ONpegeneHny nMyLLLecTsa, Ha KOTOpoe B COOTBETCTBMM C dheaeparibHbIM
3aKOHOM, He MOXeT ObiTb obpauleHo B3bickaHue, nomumo ®3 "OO6 ucnomHUTENbHOM NpPON3BOACTBE"
cnegyeTt pykoBoacTtBoBaTbes CT. 446 [TIK PO, MNpunoxennem k YIK PO, n. 5 c1. 21 ®3 "O cBoboae
COBECTM U penurmosHbix obbeamHeHnax", n. 7 cr. 37 ®3 "O cenbCKoX03ANCTBEHHOM koonepaunn" <*>.

<*> Cwm. Takke: Hay4yHo-npaktnyeckmnii kommenTapun k MK P® / MNog pen. B.M. XKyiikoea, B.K.
MyyunHckoro, M.K. TpeywHukoBa. M., 2003. C. 967.

YunTbiBas akTyanbHOCTb Bomnpoca o6 obpalleHWn B3bICKaHUA Ha LeHHble Gymarn [OIKHMKa,
obpaTnmcs K Hopmam YcTaBa rpaxaaHckoro cygonpoussoacTtea 1864 r., perynupoBasLUMM 3TOT cnocob
MPUHYANTENBHOIO UCTONMHEHUS.

E.B. BacbkoBckuii kommeHTMpOBar, 4To "UueHHble Dymaru (akuum, obnurauum n p.), onMcaHHble 3a
Aonrn, He noggepratTca npogaxe ¢ nybnvyHoro Topra, a NpsAMO nepefarTcsa CyAOoM, C NPUIOXeHem
ocoboro cBuaeTenbcTBa O nepegaye, B3biCKaTemnto Mo TOW LeHe, KOTOpPYK onpeaensT Mo B3avMHOMY
COrnaLleHno OH U AOIDKHUK, UMW eCNu cornalleHne Mexay HUMK He COCTOUTCS, TO No onybrnnkoBaHHOMY
1 nony4eHHomy kypcy [letepbyprckon Gupxu (cT. 1073 YcTaBa rpakgaHCKOro CyAONpov3BOACTBA).
BoamoxeH 1 gpyrov cnocob yaoBneTBopeHns B3biCKaTens B TOM cryyae, korga HangeTcs nmuo, Kotopoe
noxenaeTr npuobpecTn onucaHHble Oymary no BbICWEW LeHe W NpeacTtaBuTb AeHbru: Torga oT
B3biCKaTens 3aBMcUT nNnbo octaBuTb Oymarn 3a cobow Mo MpearioKeHHOW 3TUM NULUOM LeHe, nmbo
nonyynTb yaoBNeTBOpeHne n3 npeacraBneHHbIX um geHer (cT. 1073). Ecnn HYM oguH 13 ABYX yKa3aHHbIX
cnocoboB yaoBneTBOpPeHUs He MOXeT ObiTb MPYMEHEH 3a OTKasoM B3biCKaTens, OTCYyTCTBMEM nuvua,
Xenatwowero KynuTe Oymar wnv HeuMMmeHweM y cyda cBedeHud O OGupxeBon UeHe Oymar, TO cyq
nepecbinaeT ux Ans NpoAaxu rodmaknepy netepdbyprckor GUpxu, KOTOPbIV MO NPOSAXW UX yYAepXuBaeT
BCE pacxofbl, a OCTATOK BbICbINAET cyay (cT. 1075)" <*>.

<*> BacbkoBckui E.B. YuebHUK rpaxxgaHckoro npouecca. C. 382 - 383.

YcTaB rpaxgaHckoro cygonpoussoactea 1864 r. B ct. 1076 yuutbiBan npobremMy BO3MOXHOW
NPOAaXM KPYMHOIo NakeTa akuui 1 onpegensn HeoOXO0AMMOCTb Pa3fensaTh €ro Ha NapTuM NPy NPoLaxe
Ha [MeTtepbyprckon Gupxe: "MMpu oTnpaBneHun Oymar Ansg npogaxu K rocdmaknepy [letepOyprckon
OupXkun, Ha Kkaxkabl 0cobbIvi pog Oymar npunaraeTcs No 04HOMY CBUAETENbLCTBY, ecnn obLlas CTOMMOCTb
Kaxgoro poga Oymar He npeBblllaeT OBe TbicauM pyonen; uHade Oymarnm Te, ecnv BO3MOXHO,
pasgensiTcs Ha napTuM, U3 KOTOPbIX Kaaash He AOMKHa MpeBblliaTb MO HapuuaTenbHOW LeHe OBe
ThiCAYM pyGnen, n Ha KaxKayr NapTuio npunaraeTca ocoboe cBMOETENBCTBO".

HerictBylollas B HacToslee BpeMs cucTeMa oOpalleHuss B3bICKaHUSA Ha LeHHble Oymaru
npeacTaBnsAeTca HeCOBEPLUEHHOMN.



ApecT Ha LeHHble Oymarn Hanaraetcs B nopsigke, onpegensiemom lNpaButensctBoMm Poccuiickon
®epepaummn (n. 8 cr. 51 ®3 "O6 ucnonHuTenbHom npoussoacTee”). MNMopsaok HanoXeHUs apecTta Ha
ueHHble Oymarun yTBepxaeH lNMoctaHoBneHnem lNpaeutensctea PP N 934 ot 12 aBrycta 1998 r. <*>, a
Takke lNneHym Beoicwero ApbutpaxHoro Cyga P® npunsn 3 mapta 1999 r. lNocrtaHoBnenne N 4 "O
HEKOTOPbIX BOMPOCAaXx, CBA3aHHbIX C 0OpalleHMeM B3bICKaHNSI Ha akuun'.

<*> bronneteHb MuHuctepctsa toctuuum PO. 1998. N 9. C. 46 - 48.

OpHako ofHUM M3 HeyperynmpoBaHHbIX BOMPOCOB OCTAETCs BOMPOC OO OLEHKE LIEHHbIX Oymar.
MpoBoas OLEHKY LieHHbIX Bymar B COOTBETCTBUM CO CT. 52 PenepanbHoro 3akoHa "O6 MCNONHUTENBHOM
Npou3BoACTBE", BO3HUKAET TPYAHOCTb B OMpedernieHMn NX pbIHOYHBLIX LEH C ydeToM konebaHusa LeH Ha
aTn Oymarn. BctaeT BOnpoc, Mo KakMm TOProBbiM MoOWaAKkaM yCTaHaBnuBaTb PbIHOYHYD CTOMMOCTb
LUeHHbIX Oymar onpegeneHHoro amuteHTa? [lpepctaBndeTca uenecoobpasHbiM  paspabotate U
yTBEpAnNTb PeaepanbHO KOMUCCUEN MO PbIHKY LIEHHBIX Oymar u MUHMCTEPCTBOM HOCTULIMM POCCHMICKOM
depepaummn lNonoxeHne O MOPSAKE OLEHKM apecTOBaHHbIX LeHHbIX Oymar. B lNonoxennn cnegyet
OrOBOPUTbL MEpPeYEHb TOPrylLWUX LeHHbIMM Oymaramy opranu3dauumni (Poccuiickasi ToproBasi cUCTEMa,
MockoBckasa ¢oHgoBas Ouvpxa, MockoBckass MexbaHKOBCKas BamntoTHasi 6upka u T.4.) C yKasaHuem
BMOOB LEHHbIX Bymar (BO3MOXHO, C MEPEYUCIIEHNEM KOHKPETHBLIX SMUTEHTOB), KOTMPYHOLLUMXCSA Ha HUX,
3achykcupoBaTbh MNOpPAAOK onpedeneHus LUeHbl Oymaru, Hanpumep, No nocnegHen LeHe COerku,
npoweawer Ha [OeHb, NPeALecTBYOLWMIA OUEHKE UEHHbIX Oymar, a Takke 00s3aTb ToprywoLime
opraHusaumm BblgaBaTb ouumManbHbIe CPaBKM B OTBET HA 3anpoc CcyAebHOro npucraBa-UcnonHUTens.
B HacTosiwee xe Bpems gewncteyeT lNpuka3 MuHuctepcTea octuumm P® ot 27 oktsi6psa 1998 r. N 153
"O6 ob6s13aTeNbHOM Ha3HAYEHUM crieumanncTa nNpy OCcyLLECTBIIEHUN OLEHKU LIEHHbIX Bymar, Ha KoTopble
obpaulaeTcsa B3bickaHue". B cooTtBeTcTBMM C [prkazom Onsa onpeneneHyus CTOMMOCTU apeCTOBaHHbIX
LUeHHbIX Bymar cynebHbI MpUCTaB-UCMONHUTENbL B 00A3aTenbHOM MOpsiike HasHavaeT cneunanucra,
KOTOpLIA COCTaBMs€T COOTBETCTBYIOLLEE 3aKMOYEHWE B MMCbMEHHOM Buae. [1o MOMeHTa nepegayuu
LeHHbIX Bymar Ha peanu3aumio MHPOpMaUMs O NPOU3BEOEHHON OLEHKE Takmx LIEHHbIX Gymar gorkHa
ObITb AoBedeHa OO0 CBeAEHUS OOIMKHWKA M B3bickaTend. He MoOHsATEH cTaTyc cneumanucrta, a Takke
TpeboBaHus K ero kBanudukauun.

B ct. 52 "OueHka wumywlecTBa pJorkHuka" ®depepanbHoro 3akoHa "O6 UCNOMHMTENBHOM
Npou3BOACTBE" MMEETCH U3bSAH topuandeckon TexHukn. NyHKT 1 cT. 52 rnacuT, 4To "oueHKa nmyLlecTea
OOIMKHMKA Npon3BoauTCAa cyaeOHbIM MPUCTABOM-MCMOSTHATENEM MO PbIHOYHBIM LieHaM, AeMACTBYIOLLMM Ha
OE€Hb  VICMOJSIHEHMSI  MCMOMHWUTENBHOTO JOKYMEHTa, 3a WCKIIOYEHMEM Cry4yaeB, Korga OueHka
npou3BoauTCA MO perynupyemMbiM uUeHam". YTo noHMMaeT 3akoHodaTenb Mo4 AHEM UCMONHEHUs
NCMOMHWUTENBHOTO AOKYMEHTa WM Korga B 3TOM Criyyae [OOSbKHa MpOM3BOAUTLCS OLEHKa WMMYyLLEecTBa
JOMKHMKa?

ABTOpbl KoMmmeHTapus k ®egepansHoMy 3akoHy "O6 MCNOMHWTENBHOM MPOM3BOACTBE" CUMTALOT,
yTO "OLlEeHKa MMyLLecTBa OOMMKHMKA - 3TO 00s3aTenbHbIA PEKBM3NUT akTa OMUCKM M apecta umyllecTsa”
<*>. B cBsI3W C 3TUM, MO UX MHEHWIO, JHEM WCMOSTHEHUS UCMOMHUTENBHOIO AOKYMEHTa SABMSETCS AeHb
HanoOXeHWs1 apecTta Ha WMMYLLECTBO JoSbkHMKA. OOHaKo C TOYKM 3peHust norvku Obino Obl Gonee
npaBWibHO CYMTATb OHEM WCMOMHEHWUSI UCMOSMTHUTENBHOIO AOKYMEHTa AeHb (DaKTUYECKOrO MCMOJSTHEHMS,
T.e. €Hb peanbHOro ygoBMneTBopeHust TpeboBaHuS B3bickaTens. TakoBO MOHMMAaHWE CrOBOCOYETaHUs
"(pbakTnyeckoe WCNOSIHEHWE UWCMOMHUTENbHOrO [JOKyMeHTa" W 3akoHojaTterieMm, KOTOpbli cuuTaeT
"tbakTnyeckoe  MCNOMHEHME  MCMNOSIHWUTENbHOTO  LOKYMEHTa"  OCHOBaHMEM AN OKOHYaHWS
NCNoMHUTENBHOrO NpomnasoacTea (cT. 27 P3 "O6 ucnonHUMTENsHOM Npon3BoacTee").

<*> KommeHTapuii k PepepanbHomy 3akoHy Poccuiickon ®epepauum "O6 MCNONHUTENTbHOM
nponssoacTtee" / MNMog pen. M.K. FOkoea u B.M. WepcTioka. M., 1998. C. 126.

[na n3bexaHuss HeToYHOCTen crnegoBano Obl gaTb pegakumto n. 1 cr. 52 degepanbHOro 3akoHa
"O6 ucnonHMTENbHOM Mpomn3BoAcTBe" Takmum obpasom: "OueHKka MMyLlecTBa OOSDKHUKA MPOU3BOAUTCS
CcynebHbIM MPUCTaBOM-UCTIONHMTENEM B [EHb HanOXeHUss apecta Ha WMYLLECTBO [JOMKHMKA W
oTpaxaeTtcd B onucu umyllectea. OueHka UMYyLLECTBA LOIDKHUKA NMPOM3BOAMTCS MO PbIHOYHBIM LieHaM,
OeNCTBYIOLNM Ha AeHb COBepLLIEHUS UCMIONHUTENBHOIO AencTBrs".

He yperynupoBaHa 3akoHOAATeNbCTBOM 00 WCMOMHWTENBHOM MNPOM3BOACTBE W peanusauus
apecToBaHHbIX LUeHHbIXx Oymar. [lpu peanu3aumMm UeHHbIX Oymar no obwum npasunam,
NpeaycMOTpPeHHbIM CT. 54 ®epepanbHoro 3akoHa "O6 WCNOMHWTENBHOM NPOM3BOACTBE", BO3HMKAET
BO3MOXHOCTb AJ181 3r10ynoTpebneHnin cneumanma3npoBaHHON OpraHm3aumvent, oOCyLLeCcTBASOLWEN NPOAaXY
LeHHbIX Bymar gormkHuka. MyHKT 2 cT. 54 rnacvt, 4To "npoAdaxa MMyLLEeCcTBa AOIDKHUKA, 3a NCKITHYEHMEM
HEABWXUMOTO MMYLLIECTBA, OCYLLECTBIISETCS CrNeLManns3MpoBaHHON OpraHu3aumen Ha KOMUCCUOHHBIX U
WHbIX [OroBOPHbLIX Havanax, npeaycMOTPeHHbIX denepanbHbiM 3akoHoM". B cnyyae C UeHHbIMU
Oymaramu Takom MOpPsiAOK HempuemrieM. YuuTbiBasi YpOBEHb pa3BuTUA hOHAOBOrO pbiHKa B Poccum,
6b10 Bbl NPaBUNBHO OCYLLIECTBNATL NPOAAXy LEHHbIX Bymar 4omkHMKa Ha poHaoBoM Gupxe, Nnbo MHOWM
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crneumann3MpoBaHHON TOPryloLlen opraHusauuen, UMeroLern COOTBETCTBYIOLLYIO MULIEH3UIO, a Takke
KOTUPYIOLLEN MNpodaBaeMble LeEHHble OymarM, nyTeMm 3akfyeHust [OOoroBopa MnopyyYeHuss C
ynonHomo4eHHon MuHuctepcTBoM toctuumn PO n ©®KUB cneunanuaupoBaHHon opraHusaumven. Ecnv B
3aKoHOAATENbLCTBO ObINK Obl BHECEHBI COOTBETCTBYHOLLME U3MEHEHMS, NTMOO 3aKoHOOAaTEeNb BO3MOXWUIT Obl
Ha [MpaBuTenbcTBo P® onpeaeneHne nopsgka peanusaumMn apecTOBaHHbIX LIEHHbIX Oymar, To 310
M3MeHuNno Obl AENCTBYIOLLMIA MOPSAOK, M KONMYECTBO 3MoynoTpebrneHun, CBA3aHHbIX C peanu3aumen
apecToBaHHbIX LeHHbIX ByMar, NOsBASIOWMXCS B MOCNegHee BPEMS], 3aMETHO Obl CHM3NIOCh.

B uensax 3awutbl MHTEPECOB KIMEHTOB NMPOMECCMOHANbHOMO Y4YacTHUKA pbIHKA LIEHHBIX Oymar,
ocyuiecTnsiioLLero opokepckyto aearenbHocTb lNpaButensctBoM Poccuiickon ®enepaunm 6bin BHECEH
3akoHonpoekT B [ocygapcteeHHyto Oymy P® "O BHeceHwu gononHeHnnsa B PepepanbHbin 3akoH "O6
UCMOMHUTENBHOM  Mpom3BoAacTBe" (B 4YacTm  obecneyeHuss  3awuTbl  CPEACTB  KIMEHTOB
npodeccuoHarnbHbIX Y4aCTHUKOB pbiHKa LieHHbIX Oymar) (cm. MpunoxeHus). [JaHHbIA 3aKOHOMPOEKT Obin
NpuHAT 9 ceHTAbps 2003 r. B nepBoM YTeHUN. HeobXoaMMOCTb MPUHATMSA OAHHOMO 3aKoHa OYeBMAHA -
TONbKO TakMM 00OpasoM MOXHO 0BecrneynTb 3aluTy MHTEPECOB KIMEHTOB KOMMAaHWKM, paboTarwmx Ha
PbIHKE LIeHHBbIX Bymar. B HacTosiLuin MOMEHT CKafblBaeTCsl HE COBCEM afeKBaTHas CUTyauus, Korga no
NCKY, apecoBaHHOMY NMpPOdECCUOHAITBHOMY YYACTHUKY PbiHKa LiEHHbIX Bymar, MoryT ObiTb apecToBaHbl
WNM  ClncaHbl  LeHHble Oymarm nubo  OeHexHble CcpeacTBa, NpUHagnexawme  KIUEHTY
NpodeCCUOHANbLHOIO y4acTHMKA pbIHKA LleHHbIX Oymar. MpuHATUE JaHHOro 3akoHoMpoekTa, 6e3yCrnoBHO,
MOBBLICUT rapaHTUM B BO3BpaTe UHBECTULIMIA ANSA (PUNHECKNX U HOPUONYECKMX UL, 3aNHTEPECOBAHHbIX B
pasMeLLLEHMN CBOUX aKTUBOB HA POCCUMCKOM pbIHKE LIEeHHbIX Oymar. Tem Oonee, yumTbiBasi NpUCBOEHME
P® BnepBble MHBECTULMOHHOIO penTuHra Baa3 mexayHapoaHbiM areHTcTBoM Moody's <*>.

<*> CwMm., Hanpumep: NpogaTb Poccuio MoxHo: En BnepBble NPUCBOEH MHBECTULIMOHHBIA PERTUHT //
KommepcaHT. 2003. 9 okTsi6ps. N 184. C. 1.

YcTaB rpaxgaHckoro cyponpoussoactsa 1864 r., B otnuume ot PepepanbHoro 3akoHa "O6
NCMOMHWUTENBHOM MPOU3BOACTBE", Yy4YnUTbIBANT OCODEHHOCTM TOProBOro obopoTa M WHyl crneuunduky
LUeHHbIX Oymar. lNpakTnyeckn Bce HOpMbI, Kacarowmecs obpalleHust B3bICKaHWS Ha LEeHHble Oymarw,
3aKpenneHHble B YCTaBe MpaXK4aHCKOro Cy[onpou3BOACTBA, MMEKT MpPaBO HAa UX MPEEMCTBEHHOCTb B
COBpPEMEHHOM 3aKoHoAaTenbCcTBe 00 WCMOMHUTENBLHOM NPOM3BOACTBE. Tak, Hanpumep, nepegada
apecToBaHHbIX LeHHbIX Bymar ¢ cornacusi 4OIMKHUKA HEMOCpeaCTBEHHO B3bICKaTeNto Npu OTCYTCTBUM Y
nocneaHero BO3paXkeHW Mo COrnmacoBaHHOW Mexay HUMKU LeHe 6e3 nybnuyHon peanuaaumm atux dymar
nomorna Obl YCKOPUTb MPOLECC MWCMNOMHUTENBHOMO MNPOM3BOACTBA WM npuBena Obl K MUPOBOMY
COrnalleHnio Mexay B3bickaTtenieM W AOMKHUKOM. OCOBOEHHO BaXKHO OTMETWUTb, YTO MPU BO3MOXHOM
BBEJEHMN 3TOM HOPMbI Mepefadva LeHHbIX Bymar MOXeT MpoM3BOAUTLCS TOMbKO Mpu cornacum obenx
cTtopoH. OTCyTCTBME cornacus B3biCKaTernsi MOXET NPUBECTU K MOSIBIIEHMIO Y HEFO HENMMKBUOHBIX LEHHbIX
Oymar, a OTCyTCTBME COrfiacusi OOJDKHMKA - K MOSIBNIEHMIO Yy B3bICKATeNs KPYMHOIO naketa akuvin, npu
yMpaBneHun KOTOpPbIM MOIYT ObITb 3aTPOHYTbl MHTEPECHbl OOSPKHMKA, HE CBs3aHHble CO CMOpPOM, MO
KOTOPOMY ObIfT0 BEIHECEHO UCTIONMHAEMOE pELLEHNE.

BbigeneHue YcrtaBoMm rpaxgaHckoro cygonpoussogactea 1864 r. B kayecTBe OTAeNbHOWM Mepbl
NPUHYOWUTENBHOTO UCMOMHEHNs obpalleHWe B3bICKAHUs Ha HEeOBWKUMOE MMYLLECTBO [OSDKHMKA
00yCcrnoBneHo 0CoBeHHOCTBIO rpaxaaHckoro obopoTta HegBMXMMOCTU. CBOA 3aKOHOB rpaXkaAaHCKUX B CT.
384 onpegensan, YTO HEABWXUMBIM UMYLLECTBOM MPU3HAIOTCS MO 3aKOHY 3eMJIN U BCAKWNE YroAbsl, AOMa,
3aBofbl, babpuku, NaBkK, BCAKME CTPOEHUS U NyCTble BOPOBLIE MECTA, a TAaKKe XKernesHble JOporu.

MpaxxgaHckm kogekc PP B n. 1 cT1. 130 onpegensieT: K HeOBWXMMbIM Belwam (HegBuknmoe
MUMYLLLECTBO, HEOBWKUMOCTb) OTHOCSITCA 3€eMeSibHble Y4acTku, yyYacTku Hegp, 06ocobneHHble BOAHbIE
00bEeKTbl U BCe, 4YTO MPOYHO CBSA3AHO C 3eMien, T.e. OObLEKTbl, MNEepeMeLLeHMe KOTopbIXx ©0e3
HecopasMepHoro yuiepba Mx Ha3Ha4YeHU0 HEBO3MOXHO, B TOM YKUCIE fneca, MHOTONeTHME HacaXaeHus,
30aHuss, coopyxenusi. K HedBWKMMBIM BellaM OTHOCATCHA Takke MOANexXalne rocyaapCTBEHHON
peructpaummM BO3A4YyWHbIE M MOPCKME CyAda, Cyda BHYTPEHHEro nnaBaHus, KOCMUYECKME OOBLEKTHI.
3aKoHOM K HeBWXMMbIM BeLamM MOXET OblTb OTHECEHO M UHOE UMYLLECTBO.

HecmoTpsa Ha oTnunune dopMynmupoBOK M TepMuHoB B CBOAE 3aKOHOB rpadkgaHckmx 1857 r. m
NpaxxgaHckom kogekce PP 1994 r., cama cyTb onpegeneHvs HegBMXXMMOro MMYLLECTBA HE N3MEHWach.
paxxgaHckMi 00OpOT HEABWXKMMOrO MMyLLEeCcTBa NpeacTaBndeTr cobor OgHy W3 OCHOB PbIHOYHON
9KOHOMMKW, MO3TOMY OCOBEHHO BaXKHO YCTAHOBUTb MOPSAAOK OOpalleHUsi B3bICKAHWS Ha HEOBWKUMOE
nmyLectso. CoBpeMeHHOE 3aKoHOA4ATENbLCTBO 06 MCMONHUTENTBLHOM NMPOM3BOACTBE HE NpeaycMaTpyBaeT
obpalleHnsi B3biCKaHWS Ha HeOBWKMMOE WMYLLECTBO KaK OTAENbHYD Mepy NpUHYAUTENBHOMO
WCMOSMHEHUSA. XOTH B CUITy BaXKHOCTU Hanuyne oTAEeNbHOro UHCTUTYTa, 6e3ycnoBHO, nowno 6bl Ha Nonb3y
W NCMOSHUTENBHOMY NMPOU3BOACTBY, 1 rPaaaHCkomMy 060pOTy HEABMXKUMOIrO MMYLLECTBA.

depepanbHbin 3akoH "O6 wucnonHuTenbHoM npousBoacTee” B N. 1 cT. 46 onpegensier, 4to
obpalleHne B3bICKaHWS Ha WMYLLECTBO [OJDKHMKA COCTOUT M3 ero apecrta (onucu), W3bATUA U
NPVHYAUTENBHON peanusaunn. ApecT HeABWXKMMOro UMyLLEeCTBa MPOU3BOAUTCS NO OOLWKMM MpaBuriam,
YCTaHOBIEHHbIM B CT. 51 ykasaHHoro defepanbHOro 3akoHa. ApecT MMyLLecTBa AOMKHUKA COCTOUT U3
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onncK umyllecTsa, obbsABMEHUs 3anpeTa pacnopskaTbCA MM, a Npu HeOOXOAMMOCTM - OrpaHuyeHust
npaBa Nonb30BaHUs MMYLLECTBOM, €0 U3bATUA MNU nepefadu Ha xpaHeHue. Buabl, o6bembl 1 CpOKM
OorpaHuyeHnss onpeaensoTcs CcyaAebHbIM NPUCTAaBOM-UCTIONHUTENEM B KaXAOM KOHKPETHOM crny4vae C
y4eTOM CBOWCTB WMYLLECTBA, 3HAYMMOCTU ero AN cobCTBEHHMKa Wnu Bragenbla, XO3NCTBEHHOrO,
ObITOBOTO MW MHOTO MCMONb30BaHWA W Apyrux daktoB (N. 2 cT. 51 ®3 "O6 ucnonHUTensbHOM
npoussoacTee").

MpUMEHNTENBHO K HEOBWKUMOMY MMYyLLLECTBY CT. 51 gaHHoro 3akoHa crnegoBano Obl JOMOMHUTL
005s3aHHOCTBI0 CyAebHOro MpUCTaBa-UCMOSTHUTENST HanpaBMnATb KOMUIO MOCTAHOBMEHUS O HanoOXeHUn
apecta Ha HeOBMKMMOE WMYLLECTBO B [€Hb €ro BbIHECEHMS B OpraHbl, OCYLLECTBASAOLWMNE
rocygapCTBEHHY permcTpauuio NpaB Ha He4BWXMMOE UMYLLLECTBO.

®epepanbHbii 3akoH "O rocygapCTBEHHOM pernctpauuy npaeB Ha HeOBWKMMOE WUMYLLECTBO U
COENOK C HUM" <*> perynuvpyeT 3ToT Bonpoc B . 3 cT. 28: "BcTynuBLume B cuny peLleHns n onpegeneHns
CydOB B OTHOLLEHUW NPaB Ha HEABWKMMOE UMYLLLECTBO nogsiexar B TPEXGHEBHLIN CPOK 00A3aTenbHOMY
HanpaBneHuto cyaebHbIMM opraHaMmuM B YYpeXOeHue HcTuuum no perucrtpaummn npas. OpraHbl,
HanoXMBLUME apecT Ha HEOBWKMMOE MMYLLIECTBO, 00A3aHbl B TPEXAHEBHbIA CPOK HAaNPaBUTbL 3aBEPEHHYIO
KOMUIO pELLEHUS O HaMNoXXeHUN apecTa B y4pexaeHne CTULMM No perncTpauumn npas”.

<*> Poccuinrckas raseta. 1997. 30 uons.

BosHukaeT Bomnpoc, YeM obycroBneHo npefocTaBeHne TPEXAHEBHOINO cCpoka Ans HanpaereHus
MOCTaHOBIEHUSI O HanoXeHun apecta? LlenecoobpasHo 6bino Obl HaNpaBnsTb NOCTAHOBIIEHWE B OpraHbl
rocy4apCTBEHHON perucTpauum HeMeaneHHo, B [OeHb BbIHECEHMWS, ANsl YMEHbLUEHUS] BEpPOSATHOCTM
permcTpaumm BO3MOXHbIX COEMOK NpW HanpaBneHUn NOCTAHOBINEHNS B TPEXOHEBHbIN CPOK.

Hecmotpa Ha TO u4TO ®PepepanbHbii 3akoH "O rocygapCTBEHHOW perMctpauum npaeB Ha
HEeABWKUMOE NMYLLIECTBO U COENOK C HUM" 0043bIBaeT CcyAeOHbIX NPUCTABOB-UCMOSNTHUTENEN HaNpPaBnaTb
MOCT@HOBIIEHME O HANOXEHWM apecTa Ha HeOBWKMMOE WMYLLECTBO B Y4YpeXgeHwe HcTuummM no
peructpaumMm npae, nogobHyt0 HOpMy Heobxogumo BHecTv u B ®degepanbHbini  3akoH "O6
NCMOMHUTENBHOM MNpou3BoAcTBe" Ans Uu3bexaHWsi BO3MOXHbIX HETOYHOCTEW W NpuaaHus emy
HeobX0AMMON LEeNnoCTHOCTH.

B cnyyae pernctpauum coenok ¢ HeaBWKMMbIM MMYLLECTBOM MOCME HanOXeHWst apecTa 3aTu
COENKM NpuU3HatoTCs HeQEeNCTBUTENBHBIMW, TaK Kak B cooTBeTCTBUM co cT. 178 K caenka, coBepLLeHHas
no4 BNUSHMEM 3abNy>XOeHWs, MMEKLLEro CyLIEeCTBEHHOE 3HayeHue, MOXET ObiTb Mpu3HaHa CcyaoMm
HedencTBUTENBHON MO MCKY CTOPOHbI, AEWCTBOBABLUEN MO BNusHMEM 3abnyxaeHus. B Hawewm cniyyae
CTOpOHa, 3HawLlas O HaNoXEHMU apecTa Ha HEeABWKMMOE WMYLLECTBO, 3aKmuyasi cOernky, BBOAWUT
OPYrylo CTOpOHy B 3abnyxgeHue, W 3Ta cgenka, 0e3ycrnoBHO, AOMKHA ObiTb MNpM3HaHa CyaoMm
HeOenCcTBUTENBHON MO MCKY CTOPOHBI, 4ENCTBOBABLLEN NOA BAUSTHUEM 3a0MyXaeHus.

WHTepecHo yperynnpoBaHue AaHHOro BONpoca B YCTaBe rpaxaaHckoro cyaonpoussoactasa 1864 r.
E.B. BacbkoBckuin o6bsicHsaN ato Tak: "lockinas noBecTky 06 MCNOMHEHUW OOMKHUKY, NPUCTaB BMECTE C
Tem coobLlaeT cyay cBedeHus, HeOOXOOMMbIe AN HANOXEHUs 3anpeLLeHns Ha UMEeHKe, sSBMsoLLeecs
obbekToMm B3bickaHusa (cT. 1096). OOwme nocnencTBus 3anpelleHrst HacTynawT C MOMEHTa €ro
HanoxeHusi. Ho yxe co BpeMeHM MOSyYeHMs1 NMOBECTKM OO WMCMONMHEHWUM OOIMKHWMK OrpaHuM4MBaeTcs B
NpaBe pPacrnopsPKEHWsT U MOMb30BaHMS CBOMM MMEHMEM, Ha KoTopoe obpallyeHo B3bickaHue. VIMEHHO OH
He BrpaBe OTYY)XAaTb HW CaMOro MMEHWs, HU ero NpPUHaaIeXXHOCTEN, N MOXET pybutb HaxogsaLwmMica B
HEeM Iiec TONbKO B TaKOM KONMYEeCTBe, Kakoe Heobxooumo Ansi nogaepxaHusa xosdanctea (ct. 1097).
COoenkn, coBepLUEHHble [OOMMKHMKOM BOMPEKM 3TOMy npaBwuily, [AOIkHbl Obinyv Obl  nognexarb
OocnapvBaHuio, Kak NpOTMBO3aKOHHbIE (CT. 1406 T. X 4. 1), HO ceHaT pa3bACHWI, YTO OHM OCTalTCH
OENCTBUTENbHBIMM, U YTO 3a HapyLUeHue 3anpeTta, ycTaHoBneHHoro B 1097 cT., JOMKHUK nogBepraeTcs
YrorioBHOM oTBETCTBEHHOCTM (MO 1700 CT. ynoX. O Hakas.) U rpaXkgaHCKON OTBETCTBEHHOCTU 3a YObITKM,
NMPUYMHEHHbIE B3bicKaTento. [1oroBopbl MO MMYLLECTBY (@apeHAHbIN U APYr.) AOMMKHMK COXPaHAET MpaBo
3aKnoyaTb, NMUWb Obl OHW HE VMMENW UEenbl MPUYMHUTL yuwlepO B3bickaTento; B NPOTMBHOM Cry4yae
B3bICKaTeNb MOXET MOTPEOOBATbL NX YHUUTOXEHNS NyTeM mcka (cT. 1100)" <*>.

<*> BacbkoBckui E.B. YuebHUK rpaxxgaHckoro npouecca. C. 384 - 385.

B YcrtaBe rpaxgaHckoro cygonpouasonctsa 1864 r. ocoboe Mecto 3aHMman Bonpoc 06 oueHke
HeJBWXUMOro umMyLLlecTBa AoMmkHUKa. B nsnoxernun A.X. [onbMcTeHa oLeHKa HeABWXUMOro UMmyLlecTsa
npencraensna cobon cnegymwowlee: "K okoH4aHuio onucy uctel, obs3aH 4OCTaBUTb CyaebHOMY npucTtaBy
MOAMUCKY C O3HAYEeHWEM LUEHbl, OfnpegenseMon MM OnucbiBaemMomy uMeHuo. [lognucka aTta
npeabaBnseTca BNagenbLy MMEHNs, €CIM OH SIBUCH K OMNCK; €CIN OH HAaXoauT onpeaensemMyo UCTLOM
LiEHY HM3KOH, TO MOXET B CEMUAHEBHbIA CPOK CO OHS MPeabsBeHns emMy NoaMnuncKkM UcTua NnpeacraBnTb
NOAPOGHYI0 OLEHKY MMEHUS MO CpedHeMy KONMMYecTBY FO4OBOro AOXOAa 3a MocrnefgHue nstb JeT, WIu
Korga oH BnageeT MMEHMEM MEHee MATU feT, TO 3a BCe BpeMs BnageHud. TyT nog YMCTbiM JOXO4OM C
WMEHMS 3aKOH MOHMMAET OCTaTOK, MOJSTyYaeMbl 3a UCKITHOYEHMEM M3 BaroOBOro 40XOA4a OObIKHOBEHHbIX
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pacxodoB MO UMEHMIO W CnegyloLlmx C Hero nogaTte’ U MoBMHHOCTEN Besikoro poga. OueHKy CBOH
oTBETUYMK 00653aH noaTBEpAUTb NPUXOOHO-PACXOAHLIMU KHUraMW MMEHUSI, CYETaMW, KOHTpaKTamu, W,
BOODOLLE, JOKYMEHTAMUN, KOTOpble B BEPHOCTU MOKa3aHWN He ocTaBnsanu Obl COMHeHus. VcTel Brnpase
paccMoTpeTb 3TW CBeOeHUs U 3aTeM WNU MPUHATb OLEHKY OTBETYMKA, UMM B CEMWUOHEBHbLIN CPOK
npeacTaBUTb CBOM BO3paxeHud. B crnydae Hecornacus ucTua Ha COenaHHyl OTBETYMKOM OLIEHKY,
onpefeneHve CpefHero KonvyecTsa YMCTOro 4oxoAa, NonyyeHHoOro ¢ UMeHUs 3a NATb NeT Unu 3a Bce
BpeMsi BnageHud, NpoM3BOAUTCS SKCrepTamMu, KOTOpble Ha3Ha4YalTCa B HEYETHOM Yucre, MO B3auMHOMY
cornacuio B3biCKaTens WM [OMMKHUKA, a ecnu cornacusi He nocnegyeTt, To cydeOHbIM MpUcTaBoM U3
cocefiHNX BnagenbLeB" <*>,

<*>[onbmcTeH A.X. Y4ebHUK pycckoro rpaxgaHckoro cygonpounssoactaea. C. 393 - 394,

PekomeHayemass YcTaBoM rpaxpaHCKoro cygonpousBoactBa 1864 r. MeTOAMKa OLEHKM
HEABWKUMOro UMyLLEeCTBa Bps NN MOANEXUT BOCTPUATUIO COBPEMEHHBIM 3aKOHOAATENbLCTBOM BBUAY
TOrO, YTO He BCE HEeOBWKMMOE WMYLLECTBO BO3MOXHO OLEHWTb MO KONMYECTBY YMCTOrO [Joxona,
MONMYYEHHOIO C HETO, a TakkKe HEMOHSITHO, KaK ONpeaennTb B COBPEMEHHBLIX 3KOHOMUYECKUX YCIOBUSIX, 3a
CKOMBbKO J1IeT KOMMEPYECKOW 3JKCMyaTaumMn HEeABMXUMMOrO MMyLLECTBa Oblna MmoriydyeHa ero pearbHas
pbIHOYHAsl CTOMMOCTb.

K coxanenuio, B PepepanbHom 3akoHe "OO6 WCNOMHWTENBHOM MNPOU3BOACTBE" OTCYTCTBYET
MEeTOAMKa OLIEeHKM HeaBWKMMOro umyliectsa. Bce daktmyeckm cBogutcss K HasHadeHuo cyaebHbim
NPUCTaBOM-UCMOMNHUTENEM CneumanmcTa 4ns onpegeneHms CToMMoCTM MMYLLLECTBA, B TOM Clydae, ecrnm
OLeHKa OTAemNbHbIX MPeaMETOB ABMAETCS 3aTPYAHUTENBHON, MO0 AOIMKHUK UK B3biCKaTeNb BO3paXaroT
NPOTUB MPOM3BELEHHON CaMMM CyaebHbIM MPUCTaBOM-MCNONHUTENEM oueHkn (n. 2 cT. 52 ®3 "O6
NCMOMHMUTENBHOM Npou3BoacTee”).

B cBs3M c aTuM BO3HMKaeT Bonpoc o cneumanucte. Ctatba 41 ®depepanbHoro 3akoHa "O6
NCMNOSTHUTENBHOM MPOM3BOACTBE" onpeaenseT, YTo "ansi pasbACHEHNs] BO3HMKAIOLWMX MPU COBEPLLUEHUM
WCMOMHUTENBHbLIX AEWCTBUA BOMPOCOB, TPEDYHOLIUX CcheuunanbHbIX 3HaHWA, CyAeOHbI npucTas-
NCMNOSTHUTENb MO COBCTBEHHOW MHUUMATUBE UIM MO MNpocbbe CTOPOH MOXET CBOMM MOCTaHOBIIEHMEM
Ha3HauUTb cneunanucTa, a Npu HeobXxoAUMOCTM - HECKOMbKUX cneumnanucToB. B kadvecTBe creumanucra
MOXeT ObITb Ha3Ha4eHo nuuo, obnagatoliee HeobxoauMbIMKU 3HaHUAMK. CneunanncT aaeT 3aKn4veHne
B NMMCbMeEHHOM chopme".

Mcxogsa ns cmbicna ykasaHHOW HOPMbI MPaKTUYECKM TSKENO Onpefenuntb KpUTepuu, Mo KOTOPbIM
cyaebHbI  NMpuCTaB-UCMOMHMTENDb OOMKEH Ha3HayaTb crneunanucrta. ABTOpbl  KOMMEHTapus K
depepanbHoMy 3akoHy "O6 MCMONMHUTENBHOM MPOM3BOACTBE" TaKKe He AT pasbsCHEHWN MO 3TOMY
nosody: "3akoH npeobsBRAseT K crneuuanucty Tonbko ogHO TpeboBaHMe - OH JorkeH obnapaTb
crneuunanbHbIMM MO3HAHMSAMU B COOTBETCTBYHOLLEN 06nacTn 3HaHWW, pemecna, TeXHWku u gp. MNoatomy
cneumanncTom B UCMOSHUTENbHOM MPOU3BOACTBE MOXET ObiTb NUUO, obnagatouiee ornpeaereHHbIMU
crneunanbHbIMU NMO3HAHWAMU B KakoW-TO obnacTu, HasHadeHHoe cyaebHbIM NMpUCTaBOM-UCMOMNHUTENEM
4N y4acTns B UCMOMHMTENBHOM MPOM3BOACTBE C TEM, YTODbI, MCNOMb3ys CBOW CrieunarnbHbIe 3HaHUS 1
HaBbIKW1, OKa3aTb COAENCTBME B PELLUEHUN BO3HMKLLNX BOMPOCOB, CBA3aHHbIX C OLLEHKON MMyLLLeCTBa U ap.,
OaTb COOTBETCTBYHLLNE Pa3bsCHEHWSI MO MOBOAY BbINOMHAEMbIX CyAeOHbIM NPUCTaBOM-UCNOMHUTENEM
ngencTeun” <*>,

<*> KommeHTapwuii... / MNMoa pen. M.K. KOkoea u B.M. WepcTioka. C. 98.

Cnegyetr 3ameTuTb, 4YTO BOMpoC OO y4yacTuu crneumanucta SBMSEeTCH OUCKYCCMOHHBIM U B
rpaxgaHckom npouecce. o MHeHuto M.K. TpeywHukoBa, "npu Hanuuuu crneuvanucra kKak ydacTHuKa
npouecca cyd MOXET WCMONb30BaTb €ro 3HaHWs M OMbIT B MPOLIECCE UCCIEeOBaHUS BELLECTBEHHbIX
AokasatenbcTB. [MosToMy MpeanoXeHns O BBEOEHWM B IPaXkOaHCKMIM MPOLECC crneuuanucta npusHaHbl
06ocHOBaHHbIMM M B npoekte [TIK P® npegycMoTpeHO ydactve cheuuanucta npu COBEpLUEeHUU
npoueccyanbHbix gencteun (cT. 178 npoekta [MIK P®) B KauecTBe KOHCynbTaHTa" <*>.

<*> TpeywHukoB M.K. CynebHble gokasatensctsa. M., 1998. C. 243.

OpHako BCTynMMBLUMIW B cuny [pagaHCKMM MpoueccyarbHbIf KOOEKC 3akpenurl BO3MOXHOCTb
yyactust cneumanucta B cT. 188 MK P®. CornacHo aTon ctatbe B HEOOXOAUMBIX Crlydasx cyd MOXeT
npvBnekaTb CneuvanucToB Ansi MNOSydeHUs KOHCYNbTauMn, MNOSCHEHMIM M OKa3aHWs HEMOCPEeACTBEHHON
TEXHUYECKOW MOMOLLM. B oTnnume OT 3akmoyeHmns aKkcnepTa KOHCYbTaums cneumanmcta He OTHOCUTCA K
CcpeAcTBaM OoKasblBaHUS <*>.

<*> Cwm. Tarke: Hay4yHo-npaktnyecknini kommenTapun k MK P® / MNog peg. B.M. XKyiikoea, B.K.
My4yunHckoro, M.K. TpeywHukosa. C. 406 - 408.
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MpakTnka nokasbiBaeT, YTO BO MHOMMX Cry4asx Ans OUeHKU HeOBWXMMOro MMyLLecTBa OOKHUKa
LuenecoobpasHo NpuBreKaTb opraHusauun, obnagarmne CoOOTBETCTBYIOLLEN NuLeH3nen. Kak npasuno,
creumannsMpoBaHHasa OLleHOYHas opraHusaumsa gaeT 3akftoyeHne 0 CTOMMOCTU UMYLLIECTBa, MUCMOoMb3ys
onbIT paboT BCeX CreumanncToB, paboTaloLLMX B KOMNaHUM, a Takke MMeeT Oonblue BO3MOXHOCTEN MO
obOMeHy WHopMaumnen npyv OLEHKe WMYLLeCTBa MO CpPaBHEHMIO CO crneumanuctom. [lpu aTom
opraHusauusi, gaeasi 3aknodeHue, byger 6Gonee o0ObekTMBHOW, obeperas [enoByl penyTauuio
KoMnaHun. MmeeT cmbicn npegycMOTPeTb B 3aKOHE Takke BO3MOXHOCTb MPUBREYEHWUs creuuanucta
(oueHLLmKa), SKCNEPTHYIO OpraHM3aumio Ha TeHAEPHOW (KOHKYPCHOWM) OCHOBE.

UTto KacaeTcs MeTOOWKM OLEHKM HeOBWKMMOro MMYyLLEeCcTBa, TO OHa LOIDKHA perynupoBaTtbCs
3aKoHOAAaTeNbCTBOM 00 OLIEHOYHOW AesTeNbHOCTH, B YacTHOCTU PenepanbHbiM 3akoHOM "O0 oLeHOYHOMN
aestensHocT B Poccunckon ®egepaummn” <*> nmbo MHCTPYKUNSAMU, 34aBaEMbIMU 3aUHTEPECOBAHHBLIMU
opraHamu.

<*> Poccuiickas raseta. 1998. 6 aBrycra.

OavH 13 Hanbornee BaXHbIX 3TaNoOB 0OpalleHWNsi B3bICKAHWA Ha HEOBWKUMOE WMYLLECTBO
OOIMKHUKA - 3TO ero peanusaums.

Mo YcrtaBy rpaxgaHckoro cygonpou3sogcTtBa 1864 r. crnegywowum obpasoMm perynmpoBanoch
NpOBELEHNE TOPrOB HEABMXMMbIM MMyLLLEeCTBOM. ONMcb BMECTE C OLEHKON npeacTaBnsnacb cyaebHbIm
NpUCTaBOM B Cya, NPV KOTOPOM MpeacTosna nybnuyHasa npogaxa mmywecTsa (cT. 1127). HenpeMeHHbIn
YIeH MMPOBOTIO Cbe3fa Unu npegceatenb, MO0 ye3aHbI YreH OKPY)XHOro cyaa, CMOTPSA Mo ToMy, Kyaa
npencraeneHa Onucb, MpoBepsis, cobmnogeHbl Nu cyaebHbIM NPUCTaBOM YCTAHOBIIEHHbIE B 3aKOHE
npaewna, W, ecnu HamgeT, YTO OHa COCTaBfIEHa COMMAacHO C HUMW, Ha3Hayan OAHOro u3 cynebHbIX
npucTaBoB, Mo M3bpaHuio 06enx cTtopoH (cT. 1140), unu no csoemy ycmoTpeHuto (ct. 1139), ans
npoussoacTea Topra. Bpems, cynebHoe mecTo, nmpy KOTOPOM AOMKHA MPOM3BOAWUTLCA Npogaxa (CT.
1135), ¥ nocrnegoBaTeNbHOCTb MNPOOAXWM OMUCAHHONO WUMYLLECTBA OMNPeaensanucb Mo B3avMHOMY
COrnaLleHuio Mexay OOIMKHUKOM U B3bICKaTENeM UNu B3bIiCKaTENsiMU, @ €CIv COorflacus He nocrnegosarno,
TO cynebHbIM nNpucTaBoM coobpasHo ¢ npaBunamu (cT. 1132). Mecto nponsBoacTBa Topra 3aBuCENO OT
LEHHOCTU M OT MECTOHaxOoXaeHus nMmyLiectsa. IMEHHO Mpu OKPYXHOM cyfe npodaBarnucb MMYLLECTBA,
OLEHEHHbIE B CyMMY CBbILLE NATMCOT pybnen (no 3akoHy 0 pedhopMe MECTHOM HOCTULMU - CBbILLE OLHON
TbICAYN), UNN XKe HaxoZsdwmecs B yesfe Toro ropofa, rae cywlectsyet okpyxkHon cyg (ct. 1133). Korga
npoaaxa npousBogmnacbk Npu cbesne, TO 3aBeoBaHME ee BOo3nararnocb Ha HEMPEMEHHOro YrieHa unu
npencegatens (ct. 1134), a ecnu Npu OKPY)XHOM cyfe, TO Ha OLHOrO M3 YNIEHOB Cyda MO Ha3Ha4YeHWo
npenceparens (ct. 1157).

LlenecoobpasHo nn B COBPEMEHHBIX YCIMOBUSIX OCYLLECTBASATbL TOpPrM MO  peanusaumu
apecToBaHHOTO HEABWXMMOro MMYyLLECTBa B Cyaax NpW HEMOCPELACTBEHHOM MPOBEAEHUM UX CyAeOHbIM
npucTaBoM-ucnonHutenem? Bo3MOXHO, COBpPEMEHHOe 3aKoHOAaTeNnbCTBO 00  WCMONMHUTENBHOM
NMpoM3BOACTBE 3psi OTKa3anocb OT 3TOW MpaKTUKK, MPUHATOM B OopeBosntounoHHoM Poccun, a Takke
ncnonb3oBaBLUENCs OO0 BCTymnenHns B cuny ®PegepanbHoro 3akoHa "O6  MCNONHWUTENBHOM
npoussoactee”. [lo Bcern BMOAMMOCTW, MPOBEOEHWE TOProB B 3ane cyda nof HenocpeacTBEHHbIM
KOHTPONEM Cyabu SIBASIETCA OO4HOW M3 rapaHTMn MX OOBLEKTMBHOIO MPOBEAEHMS, a TaKKe 3KOHOMMUT
OeHexHble cpeacTBa. BepoaTHo, 3akoHogaTenb oTkasancs OT Takow NpakTUKU BBUAY NEepPerpyXeHHOCTH
PanioHHbIX CY4OB U HEeAOCTaTOYHOW KBanuduvkaumm cynebHbix npuctaBoB-ucnonHutenen. B nonbay xe
NpOBEeAEHUA TOProB creunanmnsmpoBaHHbIMK opraHm3auusmm (N. 1 c1. 62 ®3 "O6 McnonHUTENBHOM
Npou3BoACTBE") TOBOPUT BbICOKasi KBanudUKauus COTPYOHWKOB, OMbIT paboTbl M 3HAHWE pblHKA
HeaBWXUMOCTW.

C oaTMM yTBeEpXOEHMEM HeobXoAMMO COrnacutbCs, HO BbI3bIBAET COXaneHwe TOo, YTO
3aKoHogartenb, MpUMHUMas B paMKax NpaBUTENbCTBEHHOrO naketa Mo "gebropokpatv3aumn” HOBYHO
penakuuto degepansbHoro 3akoHa "O NMUEH3MPOBaHUK OTAENbHbLIX BUAOB AeaTenbHocTu" oT 8 aBrycta
2001 r., pbakTyeckn OTMEHWUN NUUEH3MPOBAHNE PUSNTOPCKON OEeATENbHOCTU, KOTOPOe perynnposanoch
OO0 BCTynneHuss B [fJenctBue HoBon pegakuum depepanbHoro 3akoHa 10 dpespans 2002 .
MocraHoBneHuem lMpasutensctea PO N 1418 "O nuueH3MpoBaHMM OTAENbHbLIX BUOOB AesTenbHOCTU"
(yTpatvno cuny) u npegycmatpuBarno, Y4TO NpaBO Crneuuanmns3MpoBaHHON PUINTOPCKON OpraHm3aummn Ha
COBeplUeHMEe onepaumM C HeABWKMMOCTbIO, OOIMKHO ObiTb MOATBEPXOEHO IMUEH3NEWN, BblOaHHOW
OpraHoM WUCMOfMHWTENbHOM Bnactu cybbekta P® B nopsgke, nNpegyCMOTPEHHOM  yKa3aHHbIM
MocTtaHoBNeHnem. B CBA3N C OTMEHON NULEH3MPOBAHUST PUIANTOPCKOW OeATEeNIbHOCTU OOLLECTBEHHbIE
ob6begvHeHns puantopoB (Poccuiickad runbams  puantopoB, MockoBckas  accoumauusi-runbaus
pUanNTopoB ¥ T.O.) CTapakTcd BBECTM CUCTEMY [OOPOBOMBLHOM CepTUdUKALUM  PUSNTTOPCKON
OEeATEeNbHOCTN, YTOObI MOMbITAaTbCA 3anofHWUTL HULY, OCBOGOAMBLUYIOCA nocne akTU4ecKoro oTKasa
rocygapcrsa perynmpoBatb 3Ty AeSTeNbHOCTb.

AsTOpbl KommeHTapusa k degepanbHomy 3akoHy "O6 MCNONHWUTENBHOM NMPOV3BOACTBE" MPULLINK K
cnegytowemy BbiBogy: "lMo cmbicny cT. 54 HacTosiwero ®PenepanbHOro 3akoHa cyaebHbii npucTas-
WCMOMHWTENb OCYLLECTBNAET MOWUCK CMeLManu3vpoBaHHON TOPIyOLWEN OpraHusauuun, ycTaHaBrvMBaeT
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Hanun4yune y Takon opraHnsauunn Hapnexawnm o6pa30M BblJAHHON NMLUEH3UN Ha npaBo coBepLUeHnsA
onepau,mﬂ C HEOABWXNMOCTbIO, NPOBEPAET CPOK OENCTBUS TaKoW NNLEH3NN, NOCIe Yero npenBapuTesibHO
cornacoBbiBaet BOMNpPOC O BO3MOXHOCTU npoBeaeHNA aTomn opraHM3aL|,|/|e|7| TOproB HeaBMXUMbIM
MMyLLeCTBOM. MNocne coBepleHna OaHHbIX DEencTBumn Cyﬂ,e6HbIIZ NpUCTaB-nUCNOJIHUTENb 3aKrnto4yaeT C
OpFaHI/I3aLI,I/IeIZ OOoroBop Ha nposegeHne Toproes HeOABMXKMMbIM MMYLLECTBOM (ﬂ,OFOBOp nopyquMﬂ),
KOTOPbIM onpenenAarnTCA yCrioBUA 1 nopAaAnokK npoBeaeHnA KOHKPETHbIX TOpFOB" <>,

<*> KommeHTapuit... / Mog pen. M.K. FOkoea n B.M. WepcTioka. C. 151.

Mo HaweMy MHeHMI0, HeobXxoaMMO Takke MpPedycMOTpeTb B 3aKOHOA4ATENbCTBE BO3MOXHOCTb
ncrpebosatb cyaebHbIM MNPUCTABOM-UCMONTHUTENEM [OKYMEHTbI MO OMUCaHMO OOBbEKTOB npasa
(HepoBwxMMocCTK) B opraHax BTW, a Takke B MHbIX OpraHn3aumsax, y4pexgeHusix.

Cnenyet npusHaTb LienecoobpasHbiM NpegycMoTpeTb KOHKYPCHbIM OTOOp crneunannavpoBaHHON
pUaNTopcKon opraHusauumn. KoHKypcHbIn oTOop (TeHOep) MOXET npoBoauTbCs B ABa aTana. [lepsbii -
nytem nyonukauum B CpeactBax MacCOBOM WMHGOpMauMM OObsBNEHWS O MpoBedeHUM TeHpepa
cyaebHbIM NPUCTaBOM-MCNOSNTHUTENEM Ha 3aKroYeHWe JOoroBopa Ha NpoBedEeHVE TOProB HEOBUMXKMMbIM
MUMYLLECTBOM W MpUrfalleHnn 3avHTEepecOBaHHbIM OpraHm3aumsam n (U3nYeckum nuuam npucnartb
3asBIIEHNE HA y4YacTMe C yKa3aHWeM OCHOBHbIX [AHHBIX O (PUPMeE, OMbITE NPOBEAEHMS aHaNOrM4HbIX
MEepONpUSATUA, KBanuduKauum COTPYAHMKOB U WHbIX AaHHbIX. BTopon aTtan 3aknmiovaeTtcsi B Bbibope
cyaebHbIM MPUCTAaBOM-UCMONTHUTENEM HECKONMbKMX KOMMaHun, obnagarowmx Haubornee BbICOKMMU
KBannMWKaLUMOHHbIMW JaHHbIMW. OTW KOMMAHWU COCTAaBMSIOT KOPOTKUA CMUCOK (Tak Ha3biBaeMbIN B
npakTuke npoBedeHus TeHaepoB BecemmpHbiM 6aHkom - short-list). OToGpaHHbIM hupmam paccbinarTes
NnogpobHbIE YCNOBUSA 3aKMOYeHWst LOroBopa, OnMcaHve npogaBaeMoro oObeKTa, CPOKOB WM Mopsiaka
npoBedeHuss  TOproB. Ha  OCHOBaHUM  MOMYYEHHbIX CBEOEHWA  BbIOpPaHHbIE  PUANTOPCKME
cneumnannanpoBaHHble OpraHn3aLmm U3BeLLalT cyaebHOro NpMcTaBa-nCcMnoNHUTENS] O CBOMX pacueHKaXx,
O npegnonaraemMom [He NpoBedeHust ToproB, 06 OCODEHHOCTAX WX OpraHusauuM U npegnaraemom
pekname. OCHOBbIBasICb Ha MOMYYEHHbIX OaHHbIX, CyAe0HbIA NPUCTaB-UCNIONHNUTENb BblIOMpaeT Hanbonee
yOOBIETBOPSAOLLEE NPEANOXKEHNE 1 3aKITHYAET C COOTBETCTBYIOLLEN CMELMan3npoOBaHHON PUANTOPCKOM
opraHu3aumen JOoroBop Ha NpoBeAEHNE TOProB.

Cpok npoBegeHus ToproB 3admkcumpoBaH B nN. 1 cr. 63 depepanbHoro 3akoHa "OO6
NCMOMHUTENBHOM Npou3BoAcTBe". Toprn [OMKHbI ObiTb MpoBeOeHbl B ABYXMECHAYHbBIA CPOK CO AHS
nony4yeHnsl CcrneuuanuavpoBaHHOM OpraHM3aumen COOTBETCTBYHOLLEN 3asBku cyaebHoro npucrasa-
ucnonHuTens. 3Ta cTatbs onpefeneHHbIM obpa3om npotmeopeyunT n. 1 cT. 54 degepanbHOro 3akoHa,
KOTOpbIN rnacuT, 4To "peanuaaums apecTOBaHHOMO MMYLLECTBA, 33 UCKMOYEHNEM NMYLLIECTBA, U3bATOrO
Mo 3akoHy u3 obopoTa, HE3aBUCMMO OT OCHOBaHWI apecta 1 BUAOB MMYLLECTBA OCYLLECTBNAETCA NyTEM
€ero npoaaxum B [OBYXMECSAYHbIA CPOK CO [HS HanoOXeHusl apecTa, €Cnu WMHOe He NpedyCMOTPEHO
denepanbHbIM 3aKOHOM".

ABnsieTca Nu B JaHHOM crydae ABYXMECSIYHbBIN CPOK, MpefocTaBnsembli cyaebHbIM npnucTaBom-
WCMOMHMTENEM CMELManNU3VpPoOBaHHOM OpraHM3auMn Afs OCYLECTBMEHUA Mpodaxy HeaBWKMMOro
MUMyLLIECTBA, WCKIMIOYEHMEM W3 npaBuna cT. 54 depepanbHoro 3akoHa "O6 wCNOMHMTENBHOM
npoussogctee"? Mo Bcel BuaumocTn, Aa. NMpakTM4eckn HEBO3MOXHO B [AE€Hb HaNOXeHWs apecTa Ha
HEABWKMMOE MMYLLIECTBO HalWTW CMeUManm3npoBaHHy0 OpraHn3aumio 1 nocnatb €l COOTBETCTBYHOLLYIO
3asBKy Ha npoBefeHve ToproB. B cBsA3n ¢ 3TMm cT. 63 degepanbHOro 3akoHa cnefyeT TPaKToBaTh Kak
npegoctaBnieHne  cyaebHoOMy  MpPUCTaBY-UCTIONHWTENIO  OBYXMECAYHOTO  Cpoka And  mnouvcka
crneunanmnsMpoBaHHON OpraHu3aumMmM W 3akioYeHus C HEeM COOTBETCTBYIOLLErO [[OroBopa, a Takke
npegocTaBeHne CaMon Crneunanmns3MpoBaHHOW OpraHuM3aumnyM OBYXMECSIMHOIO CpOKa AN NpoBeAeHus
ToproB. CokpalleHne 3TUX CpPOKOB (DAKTUYECKM HEBO3MOXHO W3-3a OCOOEHHOCTEN rpakAaHCKOro
0bopoTa HeABWXKUMOCTU: DONbLLIOTO 06beMa JOKYMEHTAUUN, CAIOXKHOCTU C MOMCKOM MOKynaTenen u 1.4.

BesycnoBHo, uenecoobpa3Ho Obino Obl BBECTM B 3aKOH HOpMy, 0OsA3biBalowyt cyanebHoro
npucTaBa-nCcnonHUTENst NyonvkoBaTtb B OduUManbHOM npecce MHopMauuio O NMpoBeeHWM TOpros,
Hanpumep, No HeABWKMMOMY MMYyLLECTBY, LEHHbIM Oymaram, 0eOUTOpcKon 3adoimKeHHOCTU U T.4. OTO
nocnyxuno ©Obl, BO-NepBblX, OoOMNbLIEX MNPO3PAYHOCTM OEATENbHOCTU  CcyaebHbIX  MpUCTaBOB-
UCMOMHUTENEW, a BO-BTOPbIX, MPUBMAEKTO Obl Ha ToprM Oonbluiee KONMYecTBO MNOTEHUMANbHbIX
nokynatenen. Hawe MHeHue, 4YTO B AaHHOM cnydae 6bino Obl MpaBWIibHBIM CO34aTb CrneumanbHoe
odmumanbHoe wmsgaHne MunuctepcTBa toctvumm Poccuickon Pepepauum "BronneteHb cyaebHbIx
npuctaBoB". N npu 3TOM Hanuune odmumansHon nybnukauum AeBnanocb 6bl 06a3aTenbHbIM YCIOBMEM
OJ19 NpoBeAeHNs TOProB..

MHTepeceH pPOCCUNCKUI OOPEBOSIIOLUMOHHBLIA  OMbIT MO CpoKaM MNpogaXu apecToBaHHOMo
nmytectsa. A.X. F'onbMcTeH oTMeudan, 4YTto "KacaeTcsd cpoka Npofaxu, TO OTHOCUTESbHO ABWXUMbIX
MMYLLECTB, OH OMNpeaenseTcs NpUcTaBoM, CMOTPS MO 3HAYMTENBHOCTU M KA4YeCTBY MMYLLIECTBA, OT CEMU
OHel 00 LWeCTM Hedenb CO AHS OKOHYaHMS OMMCU M OLUEHKM UMYyLLEecTBa, a nybnuyHaa npopaxa
HEOBWKUMbIX UMEHWIN C TOProB NPOM3BOAUTCS HE MeHee YeTbipex pa3 B rod. Cpoku ang aTtux TOpros
HasHayalTCad Ha Kaxgoe TpexneTVe MUWHUCTPOM BHYTPEHHMX [AEeN, MO CHOWEHMU C MUHUCTpamu
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dwmHaHCcoB M tocTMUMK. [leHb Topra Ha HeABWKUMOE WMMeHWe He MOXeT ObiTb Ha3Hayaem: 1) paHee
O[HOr0 MecsLia, eCrin OHO OLIEHEHO He CBbILLEe NATUCOT pyb., 2) paHee ABYX MeCsALEB, ECNU OHO OLEHEHO
Gornee NATMCOT, HO He CBbILLE AeCATU Thicsy pyb. 1 3) paHee Tpex MecsLEB, €CN OHO OLEHEHO CBbille
[ecsaTN Thicay pybnen" <*>.

<*> [onbmcTeH A.X. Y4ebHUK pyCccKOro rpaxkgaHckoro cygonpoussogctea. C. 395.

B cooTBeTrcTBMM C [OEWCTBYIOLLMM  3aKOHOOATENbCTBOM  MOPSAOK  MPOBEAEHUs  TOpros
onpegensietca [paxpgaHckum kogekcom P®, koTopbii BbigensdeTr aBe Mx popmbl: OHM MOryT ObITb
npoBefeHbl B hopMe KOHKypca nNnbo ayKuMoHa.

Mo cnosam B.B. ButpsiHckoro, "pasHuua mexay HUMK 3akniovaeTcss B TOM, YTO Ha ayKLMOHe
BbIMIPABLUMM MPU3HAETCA NWLO, NPEANOXMBLUEE Hamboriee BbICOKYH LIEHY, @ MO KOHKYpCy - nuuo,
KOTOpOE MO 3aKIMYEHMIO KOHKYPCHOW KOMWUCCUMU MPEANOXKUT fyyline ycrnoeus. B cBowo ovepedb U
aYKUMOH, M KOHKYPC MOXET ObITb OTKPbITBIM UK 3aKpbITbIM. B nepBoM crnydae y4acTHMKOM ayKLMOHa Ui
KOHKypca, a cnegoBaTenbHo, U ero nobegutenem MoxeT ObiTe Nnioboe nvuo; BO BTOPOM - TOMbKO Nnua,
cneumanbHO MpUrnalleHHble AN y4acTusi B KOHKypce (ayKUMOHe). AYKUMOH WM KOHKYPC, B KOTOPbIX
MPUHAN y4acTue TONbKO OAMH YYaCTHUK, MPU3HAOTCHA HECOCTOABLUMMUCA" <*>,

<*> KommeHTapuin k 'K PO nepsow yactu ons npegnpuHumaTtenen: 2-e nsa. M., 1999. C. 576.

MpepnoyTuTensHee NPOBOAUTL TOPIY HEOABWXMMbIM UMYLLECTBOM [OSMKHUKA B (DOPME OTKPbLITOrO
aykumoHa. lNpoBeneHne ToproB B (POPME KOHKypca SBNSETCS HeyperynvMpoBaHHbIM BBUAY TOro, 4TO
HEMOHSITHO, KakMM 006pa3oM NMPoBOAUTL onpeaeneHre NOTEeHUManbHOro coctaBa KOHKYPCHOW KOMUCCUM,
4yTOObLI 0becneunTb ee OO6BLEKTUBHOCTL. VHMLMMPOBaHUE Xe 3aKpbITbIX ayKLMOHOB LIEeNecoobpasHo npu
peanu3aumm ocobo 3Ha4YMMbIX OOBEKTOB C OFpaHUYEHHBIM KpYrom nokynartenen.

MoxHo Obino Obl Takke akTMBHEE WCMONb30BaTb TaK HasbiBaeMylo "ronnaHgckyi” dopmy
NPOBELEHUSA OTKPLITOrO aykumoHa. [onnaHACKMM ayKUMOH - 3TO ayKLMOH, Korga BHavane oobsBnseTcs
MakCMMarnbHasi LeHa Ha npogaBaeMbli TOBap, a 3aTeM CTaBKM CHWKAKTCA [0 TOW, Ha KOTOpYH
cornacuTcsa nepebl NMOKynaTtenb, emy U npogaetcsa Toeap. JaHHas dopma ayKumMoHa Obina Obl 04eHb
BbIFO4HA Kak ANs MpoAaBUOB, Tak M AN MOKynaTenen, Tak Kak ObiBaloT criyyan, Korga HeKui akTvB
HEBO3MOXHO pearnn3oBaTb C TOProB Mo ero OLEHOYHOW CTOMMOCTM, a TOSMbKO MO 3aBEAOMO 3aHMKEHHOW.
Hanpumep, gonsa rocygapcrea B OOO "Kb "X", B KOTOPOM KOHTPOSIbHLIM MAKeTOM AOMeEWn yXe Bnageet
cTpaTermyecknii MHBECTOP, KPOME KOTOPOro OCTaBLUAsCA AONS HUKOro He MHTepecyeT. B aTom cnyyae
noTeHUuMarnbHas pbIHOYHAs OLEeHKa NakeTa HaBepHsika OyaeT Bbile TOW LieHbl, Kakyto roToB 3annatutb
cTpatermyeckuii uHeecTop. U 4ytobbl nsdexaTe NaTtoBOW CUTyaLuKn, B 4aHHOM cry4vae Obino Obl BbIrOgHO
o6enm CTopoHaMm NPOBECTM ayKUMOH MMEHHO MO "ronnaHgckon” Mmogenu.

Mo Bcenm BepoATHOCTU, MMeno Obl CMbICIT HENOCPEACTBEHHO B 3akoHoAaTenbcTBe 00
NCMOMHWUTENBHOM MPOM3BOACTBE YperynupoBatb obLivMe npaBwuia NpOBEAEHUS TOProB HEOBVKUMbIM
nUMyLLLeCTBOM 6e3 NpsAMOW OTCbINKK K ['pakgaHCKOMy KOAEKCY BO U3bexaHne BO3MOXHbBIX MPOTMBOPEYUN
npy npuMeHeHun Hopm [K c HopmamMu ¥ npuHUMNaMu 3akoHodaTenbCTBa 00 WCMONHUTENbHOM
npon3BoACTBe.

E.B. BacbkoBckuii crnegyownm obpa3oMm KOMMEHTMPOBAIT AOPEBOMIOLMOHHbIE MpaBuia TOProB
HeABWKUMbIM UMyLLLecTBOM: "lMpun NybnnyHom npogaxe HeABWXMMbIX MMYLLECTB MPUMEHSIIOTCSA NpaBmna,
YCTaHOBIIEHHbIE AN MPOAaXWN OBWXXMMOCTEN C HEKOTOPbIMUA U3MEHEHWUSIMU, U3 KOTOPbIX BaXKHEWLLUMMU
ABNATCA ABa: 1) ANs Hadana Topra He TpebyeTcs HanWYHOCTM ABYX >KenawLimx TOproBaTtbCH;
OO0CTaToO4yHO, €Cnu UMEETCS OOMH caenaBwmi HagbaeKky NpOTUB OLEeHOYHOW cymmbl (cT. 1770, n. 1); 2)
Xenawwmi MNpuHATbL ydacTMe B Topre AOfKeH BHecTu 3anor (cT. 1156). KynuBwmMm umyLLecTBO
cyuTaeTcs TOT, KTO NMPeAnoXun Ha Topre Bbicwyto ueHy (cT. 1160). B TeueHune 14 gHen npuobpetartens
MMYyLLECTBA, BHECLUUA 3adaTtok, oba3aH npeactaBuTb B Cyd, NMpUM KOTOPOM MPOM3BOAMMACh Npoaaxa,
ocTanbHyt cymmy (cT. 1161) u kpenocTHble nownuHbl (cT. 1162). B cyeT nokynHowW CyMMbl OH BrnpaBe
BHECTN BMECTO HamnW4HbIX AEHEr Te B3bICKaHWs, KOTOpble Obinu obpalleHbl MM Ha NpogaHHOe MMeEHue
(cT. 1166); HO ecnu BbIPYYEHHOW OT NPOAAXM CYyMMbl HE XBaTaeT AN MOKPbITUA BCEX NPeAbSBMEHHbIX
B3bICKaHUN, TO OOIMKHUK MMEET MPaBO 3aMEHUTb CBOUMMW B3bICKAHWUSMU TOMNBbKO Ty YaCTb STOW CYyMMBb,
KOTOpasi NPUXOANTCS Ha ero Ao No COPa3MEPHOCTU NpeTeH3un (cT. 1167)" <*>.

<*> BacbkoBckui E.B. YuebHuK rpaxxgaHckoro npouecca. C. 387.

Ha Haw B3rnsg, HeobxoanMo obpaTwTb BHUMaHWe Ha crneykoliye HOpMbl, a MMEHHO: a) Ans
NPU3HaHWs TOProB COCTOSIBLUMMWCS LOCTATOMHO OOHOMO XXEenawulero, caenasliero Hagbaeky NpoTvB
OLIEHOYHOW CYMMBbI (XOTs1 3Ta HopMa npotuBopeunt K, HO B YCMOBUSIX MCMOMHUTENBHOMO NPOM3BOACTBA
OHa MOXeT OblTb OEWCTBEHHOWM); 6) BO3MOXHOCTb BMECTO HalMUYHbIX OEHEr BHECTUM B CYET MOKYMHOW
LUeHbl CBOE B3bICKAHME MO WCMNOMHUTENBHOMY JFIMCTY WM BHECTM 3TU HOPMbl B COOTBETCTBYHOLLEE
3aKOHOLATENbCTBO.
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naBa BTOpas

COOEPXAHWE NPABOOTHOLLEHWUA B WCMNMONHUTENBLHOM NPOU3BOACTBE
HA COBPEMEHHOM 3TANE PA3BUTUA POCCUUCKOIO 3AKOHOOATEINIbCTBA

1. O6LLas xapakTepucTmKa NpaBoOOTHOLLEHWIA
B UCMONMHUTENbHOM NPON3BOACTBE

Mpexge 4yem roBOpWTb O MPABOOTHOLUEHWSX B MWCMNOMHUTENBHOM MPOM3BOACTBE, crneayeT
OTMETUTb, YTO HEe BCe HPUCAMKUMOHHbIE aKTbl NoAnexar MPUHYOUTENbHOMY WCMonHeHuno. E.B.
BacbkoBCkuiA mucan O CylecTBOBaHMM CyAeOHbIX pelleHun, He Tpebyowmux 0coboro MCNonHeHUs:
"TakoBbl peLleHnsi M0 YCTaHOBUTENbHbIM (O NPU3HaHWM) U MHOTMM Npeobpa3oBaTenbHbIM uckam”, korga
nctew, NpocuT cya NOATBEPAUTL CyLLECTBOBaHUE OnpeaeneHHoro puanyeckoro OTHOLLEHNS MEXAY HUM
n otBeTunkom. Ecnu cyn npusHaet ato TpeboBaHve npaBOMEpPHbIM U YOOBNETBOPSET €ro, NoCTaHOBMB
COOTBETCTBYIOLLEE peLleHMe, "To uenb ucka OyaeT BMonHe JOCTUrHyTa, U Hudero Gonblue WUCTULY He
HY>XHO" <*>,

<*> BacbkoBckui E.B. YuebHuk rpaxxgaHckoro npouecca. C. 41.

WHoe pdeno, korga pelleHnemM cyaa YOOBMETBOPEH UCK O MPUCYXXOEHWM, T.e. Korga BbIHECEHO
pelleHe O COBEepLUEHNM OTBETYMKOM OnpefeneHHbIX OeNCTBUA UM O BO3OepXKaHUn OT COBEpPLUEHMUS
onpeaeneHHbIX AeACTBUiA. B gaHHOM cnyvae McTUy Ans NOSIHOrO YAOBMNETBOPEHMS HeobXxoaumo, YTobbl
OTBETYMK AENCTBUTENBHO COBEPLUMI TO, K YeMy ero o6si3an cya. Tonbko Toraa nobeaa uctua npuHecet
eMy peanbHble Mnoabl, a He GyaeT abCTpaKTHOMW, 3akpensieHHoW Nuwb Ha Bymare. OTBETYMK MOXET
NCMONHUTL cyaebHoe pelueHne [A06pOBOMbHO, HO €cnu OH MoYemy-nnbo OydeT YKMOHSATbCA OT
NCMONHEHUs], TO UCTeL, BnpaBe NoTpeboBaTb OT OPraHoB rocy4apCTBEHHON BNacTh NPUHSTUSE K OTBETUMKY
TakuUX Mep, KoTopble nNpvBenu Bbl K peanusaumMmn pelleHust cyaa. MpuHaTME TakMX Mep MPOUCXOAMUT B
rnopsiake UCNOMHUTENBHOTO NPOU3BOACTBA.

YKazaHHOM TOYKM 3peHust npuaepxuBaetcs OOMbLIMHCTBO aBTOPOB <*>, nonaras, u4To
NPUHYAUTENBHOMY MCMOMHEHUIO MOANEXaT PeLUeHnss CyaoB O MPUCYXKAEHWM, BbIHOCMMbIE MO UCKaM O
npucy>xaeHun. PelueHunsl, BbIHOCMMble MO WUCKaM O MpPU3HaHWMKW, He noanexart MNpUHYAUTENbHOMY
WCMONHEHNIO MO MpaBunam WCNOMHUTENbHOrO npou3BoAcTBa. OHM  KOHCTATMPYIOT Hanmuuve Wnu
OTCYTCTBME NMPaABOOTHOLUEHUS U peannsyrTcsl B 3aBUCUMOCTU OT BONEU3bSIBIIEHUS] 3aMHTEPECOBAHHbIX
NV, rocy4apCTBEHHBIMU U MHBIMW OpraHamu 1 AOMKHOCTHLIMUW Nuuamun. He nognexat npuHyauMTenbHOMY
NCMONHEHNIO Takke BGONbLUMHCTBO peLleHuin no Aenam ocoboro Mpov3BOACTBA M PeLUeHus Mo psiay
KaTeropui aen, BO3HMKaLWMWX U3 aAMUHUCTPATUBHO-NPABOBbIX OTHOLLIEHWIA.

<*> YyebBHuk rpaxxgaHckoro npouecca / MNog peg. npod. M.K. Tpeywhukosa. M., 1996. C. 350;
paxxgaHckmi npouecc: YyebHuk ana By3oB / OtB. ped. npod. HO.K. Ocunos. M., 1995. C. 387;
MpaxxgaHckmi npouecc: Yyuebruk / Mog pen. M.C. WakapsiH. M., 1993. C. 421.

BbisBNsIS  CylWHOCTb MNPaBOOTHOLUEHWIA, BO3HMKAKOLWIMX B MWCMNOMHUTENBHOM MPOU3BOACTBE,
HeobxoOMMO nMpexae BCEero onpeaenuTtb CcaMO TMOHSATUE MpaBOOTHOLWEHWA. [1paBOOTHOLLEHUS
npeacTaBnalT cobolr BoneBble OOLLECTBEHHbIE OTHOLUEHMSI, BO3HMKAKOLIME Ha OCHOBE HOpPM Mpaea,
YYaCTHMKM KOTOPbIX WUMEKT CyObLEKTMBHbIE MpaBa M topuandeckme 00si3aHHOCTM, obecneveHHble
rocygapcrBom <*>. B npaBOOTHOLUEHUSIX MOXHO BblOAENWUTb Crieaylolme 3reMeHTbl: CyObekTbl -
YYaCTHVMKM MPaBOOTHOLLUEHUN, WMelLWmne CyObeKkTMBHbIE MpaBa W  lopuandeckme 00s13aHHOCTY;
cogepxaHve - CyObeKTMBHOE MNpaBo W lopuanyeckas 00A3aHHOCTb, MNpuHagnexawme y4yacTtHuKam
NMPaBOOTHOLLEHMWIN; OOBEKT - TO, Ha YTO HanpaBrieHbl CYyObLEKTUBHBIE NMpaBa 1 puandeckne o6s13aHHOCTU
YYaCTHMKOB MPaBOOTHOLWEHUA. OCHOBaHUSMW BO3HUKHOBEHUS, W3MEHEHUS WNW  MpeKpalleHns
NPaBOOTHOLLEHWUI ABMSIOTCS lopuandeckme gakThbl.

<*> Obwasa Teopus npasa: Kypc nekuun / MNog obw,. pea. npod. B.K. Babaesa. H. Hosropoa, 1993.
C. 406 - 409; XponaHtok B.H. Teopwus rocygapctea n npasa. M., 1995. C. 307; Tonctuk B.A. Teopus
npasa v rocygapcrtsea B onpegeneHusx n cxemax. H. Hosropog, 1996. C. 75.

MpaBOOTHOLLEHUSIM, BO3HUKAIOLLMM B UCMOSTHUTENIBHOM MPOM3BOACTBE MO paHee AeiCcTBOBaBLLEMY
3aKoHogaTenbCTBY, ObINM NPUCYLLM YepTbl rpaXaaHCKMX MpoLeccyarbHbIX NPaBOOTHOLLEHWIA. YacTuyHo
39TW YepTbl COXPaHWNMCb W B [OEWCTBYIOLLEM 3aKOHOOATENbCTBE, PEryrMpyoLeM WCMONMHUTENBHOE
NPOn3BOACTBO.

YepTbl, XapakTepHble AN TpaXKOaHCKMX MpoLeccyanbHblX MpaBooTHoweHui, Bbigenun HO.C.
MambapoB. OH oOTMeuYar, 4YTO FpaXOaHCKUM MpoLeccyarnibHbiM OTHOLLUEHUSIM MPUCYLLKU, BO-NEpBbIX,
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"BOrneBas CBA3b, coeaAuHsWasa ABYX Nl B TOM CMbICIE, YTO OAHO MMEET MO OTHOLUEHWUIO K APYromy
N3BeCTHble NpaBuna, T.e. UMeeT BO3MOXHOCTb TpeboBaTb OT Hee AeNCTBUA UNKN BO3AepXKaHus, a apyras
aBnseTca ob6si3aHHOM, T.e. MOCTaBMEHHOW B HeobXOoOUMOCTb AEeWCTBOBaTb UMW BO3L4EPXKMBATbCA OT
OencTBUA"; BO-BTOPbIX, HaNMnune CTOPOH, OOHOW M3 KOTOPbLIX ABMSETCA NpeAcTaBuUTeNb rocyaapcTea, a
OpYron - yacTHble nuua, "Tsxywmecs". "Hukakmx OTHOLIEHUA Mexay TSXKYLUMMWUCS B Mpouecce HeET U
OblTb He MOXeT, ecnu Obl TakoBble Oblnn, TO npouecc nuwunca 6bl cBoero Mny6rM4HO-NPaBOBOro
Xapaktepa, OH cTan Obl OTHOWEHMEM MeXOy 4YacTHbiMM nuuamu". B-TpeTbux, rpaxgaHckum
npoueccyanbHbIM NMPaBOOTHOLLEHNAM CBOWCTBEH CaHKUMOHMpPYLOLWMA xapaktep. Cya "daeT caHKumio U
NMPUTOM CaHKLUMIO, UMEIOLLYIO 3a cebsl He TeOpeTMYECKUI aBTOPUTET, @ aBTOPUTET NPaKTUYECKNIA", TaK Kak
CaHKLMA ABMAETCS BblpaXXEHMEM rocyfapCTBEHHON BNacTu <*>. B-yetBepTbix, Aobaenan K.N. Manbiwes,
B rpaXk4aHCKUX nNpoLeccyanbHbIX NPaBOOTHOLLEHNSIX "Cya He NPOM3BOOMT rpaXkgaHckmx gen 6e3 npocboObl
3aMHTEPECOBAHHbIX NUL", [OBWXEHWE TPaXkAaHCKOro mnpouecca BO3MOXHO MO MHAUMATMBE 3TUX
3aUHTEPECOBaHHbIX UL, a He cyda <**>. OTOT npu3Hak B OOMnblUen CTeneHn OTNNYaeT rpaxgaHckue
npoueccyarnbHble NPaBOOTHOLLEHMS OT APYIUX BUAOB MPABOOTHOLLEHUNA.

<*> Xpectomatus no rpaxgaHckomy npoueccy / NMog obw,. pen. npod. M.K. TpeywHukosa. M.,
1996. C. 15 - 19.

<**> Cm.: Manbiwes K. Kypc rpaxxgaHckoro cygonpoussoactea. C. 17.

Mo wmHeHmio K.C. KOgenbcoHa, rpaxgaHckoe MpoueccyanbHoe MpPaBOOTHOLIEHME -  3TO
"yperynmpoBaHHOe HOpMaMu MpaBa OTHOLLUEHUE MeXAy CyAeOHbIMM OopraHamu COBETCKOro rocygapcrea
n APYrMMuX OpraHaMy 1 nuuamu, cknagbiBarolleecsi B NPOLECCe OCYLLECTBIEHNS CYAOM 3aluTbl MpaB U
WHTEPECOB rpaXkdaH W COLManuCTUYECKMX opraHmsaumn” <*>. [laHHoe onpedeneHve noaaepxuvsanu
MHOIMe NPOLEeCCyannucTbl <**>,

<*> lOpgenbcoH K.C. CoBeTckui rpaxgaHckuin npouecc. M., 1956. C. 9.

<**> Cm.: lN'ypees TN.IN. CynebHoe pa3bupatenscTBo rpaxagaHckux gen. M., 1958. C. 12; Axy6os
C.A. O HekOTOpbIX BOMNpOCax rpaxgaHCKoro npoLeccyanbHOro npaBooTHoweHus // N3Bectua Akagemunm
Hayk Y36ekckon CCP. Cep. obuwecTtBeHHbIx Hayk. N 3. TawkeHT, 1960. C. 48; YeunHa H.A. ['paxxgaHckme
npoueccyarnbHble oTHowweHus. J1., 1962. C. 8.

B cooTBETCTBUM C COBPEMEHHBIM 3TANOM PA3BUTUS TPaXXAAHCKOrO MpoLleccyanbHOro npasa U
OEVCTBYIOLLIErO  3aKOHOAATENbCTBA, Ha OCHOBAHUM MOHMMAaHUSA TPaXOAHCKMX  MpOLecCyarnbHbIX
NMPaBOOTHOLUEHMI MOXHO BbIAENWUTb CrEAYHOLMNE MPU3HAKM 3TUX MNPaBOOTHOWEHWMN. B rpaxgaHckmx
npoueccyanbHbIX MNPaBOOTHOLLEHMAX 06si3aTenbHbIM  YYaCTHUKOM MNPEXOE BCEro sBNSAETCA Cyfa;
OTHOLLUEHMS MEXAY CTOPOHaMW, TPETbUMU NMLLEAMU, NMPOKYPOPOM, FOCYAapCTBEHHBIMW OpraHamMu 1 T.M. He
MOryT BO3HMKaTb MOMMMO cyda. B rpaxgaHckom npouecce cyay OTBeAeHa PyKOBOAsLLAsS POfb, TaK Kak
OH SIBNSIETCS OPraHOM rOCyAapCTBEHHOW BNacTM M MO OTHOLUEHMIO K OPYrMM y4acTHMKam npouecca
obrnagaetr BnacTHeIMM MNofHOMouYMAMKU. BcnegctBue 3T10ro B rpakaaHCKMX — NpoLeccyanbHbIX
NMPaBOOTHOLUEHNAX HET pPaBEHCTBA, OHM SBMSAIOTCA OTHOLIEHMSIMM BNactu W MNOAYMHEHUS
("BnacteoTHoLwEeHNsMU").

OTy TOYUKY 3pEHMS Ha OCHOBE rpaXkaAaHCKUX NpoLecCyarbHbIX OTHOLEHWIA pa3aensieT 60MbLUMHCTBO
POCCUMCKMX Y4YeHbIX <*>. OQHaKO HEKOTopble aBTOpPbl CYUTAKOT, YTO rPaXgaHCKMe npoleccyarnbHble
OTHOLLUEHMSI MOTYT CKMaabiBaTbCA MEXOY YYaCcTHUMKaMU FpaXkgaHCKOro npoiecca nommumo cyga <**>. C
OaHHBbIM YTBEPXOEHWEM TPYLHO COMMacuUTbCA Ha TOM OCHOBaHWW, YTO MPaXKOaHCKOE MpoLeccyaribHoe
npaBoO He AaeT y4aCTHUKaM npoLecca HUKaKMx MpaB M He BO3naraeT Ha HMX HUKaKmx obsisaHHOCTEN Mno
OTHOWeEHMIO apyr K Apyry. [lockonbKy OTCYTCTBYIOT rpaXQgaHCKo-npoLueccyanbHble 00s3aHHOCTH
YYaCTHMKOB MpoLecca Mo OTHOLIEHWKO APYr K Apyry, TO He MpedyCMOTpeHbl B 3aKOHE W MpaBOBble
nocneacTBus Ha Cryvyam WMX HEBBINOSMHEHMS. JDTO OOBbSCHAETCA TeM, YTO B FpaKOaHCKOM npoLecce
rmaBHasd pofib OTBeJEHa Cydy, M TFpaKOaHCKMe MpoueccyanbHble OTHOLIEHUS BO3HUKAKT, C OOHOW
CTOPOHbI, MEXAY CYAOM W, C APYron - BCEMMW OCTalNbHbIMU YYaCTHUKaMK1 rpaxgaHckoro npouecca. Takum
obpasoM, BRacTHO-MPaBOBOW  XapakTep  FpaX4aHCKoOro  MpoueccyanbHOro  NpaBOOTHOLLEHWS
npegonpeaensieT peLeHne Bonpoca O CTPYKType CBA3en ero cyobekToB. Kaxkabii CyObekT rpakgaaHckoro
npoLecca HaxoauTCs B NPaBOBOW CBSA3M C rOCYAApPCTBEHHbIM OPraHoM, T.€. Cy[OM, OCYLLECTBASIOLNM
BITACTHbIE MONMHOMOYMS <***>,

<*> Cm.: lN'ypeny M.A. K Bonpocy 0 npeameTe Hayku COBETCKOIO rpaxaaHCcKoro npouecca // YyeH.
3an. BVIIOH. Boein. 4. M., 1955. C. 42; MosonwuH B.IN. O rpaxgaHcko-npoLeccyanbHOM NPaBOOTHOLLIEHUN
/I CoBeTckoe rocygapctso u npaso. 1995. N 6. C. 53; lOgenbcoH K.C. CoBeTckun rpaxkgaHcKmi npoecc.
C. 11; YeuuHa H.A. paxgaHckue npoueccyarnbHble oTHoweHus. C. 10; Yedor O.M. Y4yacTHuKM
rpaxgaHckoro npouecca. M., 1960. C. 7, 8; Ixanunos [.P. NpaxxgaHckoe npoLeccyanbHOe OTHOLIEHME U
ero cyowekTbl. OQywanbe, 1962. C. 17; Wernos B.H. NpaxgaHckue npoueccyanbHble MPaBOOTHOLLIEHUS.
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M., 1966. C. 25; Akybos C.A. CybbeKTbl COBETCKOrO rpa4aHCKoro npoLeccyanbHOro npaea. TallKeHT,
1973. C. 244,

<**> CM.: XKepyonnc UN.A. CyLLHOCTb COBETCKOrO rpaxkgaHckoro npouecca. BunbHioc, 1969. C. 62 -
64; Kosnos A.®. MecTo cyga cpean OpyrMx CyObLEKTOB COBETCKOrO rpaaaHCKoro mpoueccyaribHOro
npaea: Y4yeH. Tpyabl CBepOniOBCKOro opuamyeckoro uHctuTyTa. Bein. 6. Ceepgnoscek, 1966. C. 148;
UnbuHckas N.M. YyacTne TpeTbux N, B COBETCKOM FPaXK4aHCKOM npouecce: Juc. ... KaHd. opug. Hayk.
J1., 1953. C. 93, 99.

<**> CM.: KnertHmaH A.®. CoBeTckuin rpaxgaHckuin npouecc. M., 1954. C. 19; Baneesa P.X.
OpraHbl MCNONMHEHMST CyaeOHbIX pEeLIeHUn MO COBETCKOMY rpaOaHCKOMY MpoueccyarbHOMYy MNpaBy:
ABTOped. guc. ... KaHg. topug. Hayk. J1., 1961. C. 13; Wernos B.H. 'paxgaHckue npoueccyarnbHble
npaBooTHoweHud. C. 26, 27.

CnegylowM OTAMYUTENBbHBIM MPU3HAKOM TPaXkaaHCKUX MpoLeccyarnbHbIX MPAaBOOTHOLLIEHUA, a
Takke MPUHLMNOM BCEro npouecca SBMSIETCS AUCMO3UTUBHOCTb, KOTOpasi onpedensieT MeXaHu3Mm
OBWKEHMSA TpaXaaHCcKoro mnpouecca. [UCNo3MTMBHOCTL MpeanonaraeT, YTO OCHOBHBIM  ABMXKYLLUM
Hayanom rpaXKgaHCKOro CydonpouM3BOACTBA CIYXWT MHUUMATMBA y4acTBYWOLWMX B Aene nuy, T.e.
rpakgaHCKM NPoLecC BO3HMKAET, pa3BUBAETCH, NBMEHSIETCS, NepexoauT U3 ogHon cTagum npouecca B
OpYryto, npekpaiwiaeTca rnaBHbiM 06pa3om Mog BMUSHUEM 3avHTEPECOBAHHbLIX B AEre Nuu, a He nofa
BnusHMeM cypa. A.T. BoHHep oTmevaeT, 4YTo "MHMUMaTMBa B BO3DYXXOEHUWN, OBWKEHWU, U3MEHEHUN U
npekpaLLleHnn rpakaaHCcKux Oen no BONEU3bsBEHUIO 3aMHTEPECOBAaHHbIX JML - OCHOBHOE cofepKaHune
NpUHUMNA OUCMO3MTUBHOCTU. B TO ke Bpemsi MHMUMaTMBa CO CTOPOHBLI MPOKypopa, a B Chy4asx,
NpenyCMOTPEHHBIX 3aKOHOM, OPraHoOB rOCY4apCTBEHHOrO YnpaBrieHWsi, OBOLLECTBEHHbIX OpraHv3auui
nnbo OTAENbHbIX TpaXK4aH, 3allULAWMX NpaBa U MHTEPECHbl APYrMX Nul, a Takke WHMUMaTMBa U
aKTMBHOCTb Cy[a - BaXKHbIA COCTABHOW KOMMOHEHT MNpuHUMNa gucnosvtuBHocTn. OHa npepcrtaBnsieT
cobow gononHeHne "4ncton" AUCNO3UTUBHOCTU UMK UCKITIOYEHME N3 Hee" <*>.

<*> [paxkgaHckuii npouecc: Yuebruk / MNoa pea. M.C. WakapsiH. M., 1996. C. 39 - 40.

Cpeon [pyrMx MPU3HAKOB IpaXdaHCKUX MpoLeccyanbHbiX MNPaBOOTHOLIEHW HeobxogmMMo
BbIOENUTb MPU3HaK B3aMMOCBSA3aHHbIX MpaB U 00A3aHHOCTEN BCEX CYOBEKTOB 3TUX MPABOOTHOLUEHWN.
MHbIMM cnoBamu, cyd HagerneH He TOMbKO MpoLEecCyarnbHbIMW NMpaBaMu KakK BNACTHbLIA OpraH, HO W
npoueccyanbHbiMM 06513aHHOCTAMU MO OTHOLLEHWIO K APYIMM yYacTHMKaM npouecca. [pyrve y4acTHUKK
rpaXkgaHCKoro npoLecca Takke HOCMTENW Kak NpaBs, Tak U 06s3aHHOCTEN No OTHOoLWEHuo K cyay. OTcioga
lopyandeckumMmn  haktamMym B TPaXKOAHCKMX MpoLeccyarnbHbIX  MPaBOOTHOLIEHUAX SBASAOTCS  Camu
npoueccyarnbHble JEeNCTBUS Cyaa M YHaCcTHUKOB NpoLiecca, Tak Kak O4HO npoueccyarnbHoe eNCTBME eCTb
OCHOBaHMe BO3HWKHOBEHUS [OpYyroro mnpoueccyanbHoro aencrteus. B aTo cBA3WM BecbMa LEHHO
3amevyaHne M.A. l'ypBuya o TOoM, 4TO "ABWXEHME B npoLecce npeacrtaBnser cobon uenb, B KOTOPON
npoLeccyanbHas 4eATeNbHOCTb BbI3bIBAET BO3HUKHOBEHWE COBOKYMHOCTU MPaBOMOYMIA U 00A3aHHOCTEN
cyda v OpyrMx y4acTHMKOB MpoLiecca, a UCMOSTHEHWE MOCHEAHUX CIY>XUT OCHOBAHWEM BO3HWKHOBEHWS
crnegyoLwmx NpaBomMoYmnin n obsi3aHHoCTER" <*>. Ha KOppeCnoHANPYHOLLYIO CBA3b MeXAY CyObeKTUBHBIMU
npoueccyanbHbIMA ~ NpaBamMu U OPUOMYECKUMU  OBSI3AHHOCTAMU  CYObLEKTOB  rpaXKAaHCKMX
npoLeccyanbHbIX MPAaBOOTHOLLEHUI YKa3bIBaKOT M OPYrMe NpoLeccyanuctbl <**>,

<*> ['ypeny M.A. CoBeTckoe rpaxgaHckoe npoueccyansHoe npaso. M., 1964. C. 12.

<**> Cm.: lobposonbckun A.A. VickoBasa chopma 3awmTel npaea. M., 1965. C. 115, 116.

OgHMM M3 XapakTepHbIX MPU3HAKOB  TPaXKOaHCKMX  MPOLECCyaribHbIX — NPaBOOTHOLLEHWMN,
OTNMYAKLWMM MX OT MHOMMX ApYrMX MNPaBOOTHOLIEHWA, SBASIETCA NpuU3HaK oba3aTenbHon
YPEryniMpoBaHHOCTU TPaX4aHCKUX MpoLeccyanbHbIX MPaBOOTHOLIEHUA HOpMaMu npaBa <*>. UHbiMu
CcnoBamm, 3TN NPaBOOTHOLUEHNS BO3MOXHbI TOMbKO B NMpaBoBol dopme. B oTnnume oT matepuarnbHbIX
OTHOLUEHWMN OHW HEe MOryT CyLlecTBOBaTb Kak (pakTudeckue, T.e. He yperynmpoBaHHble HOpMamu
rpakgaHCcKoro npoLeccyanbsHoro npasa.

<*> Cwm.: KannuctpatoBa P.®. MHCTUTYT "ocoboro yvactusi" rocyaapCTBEHHbIX M OOLLECTBEHHbIX
OopraHu3aumii B COBETCKOM rpadkgaHCKOM npouecce: ABToped. AWC. ... KaHa. opug. Hayk. M., 1954. C. 5;
YeyoT .M. YuacTHukm rpaxgaHckoro npouecca. C. 6; Oxanunos O.P. NpaxgaHckoe npoueccyanbHoe
npaBoOTHOLLEHME n ero cybbekTbl. C. 17; YeunHa H.A. paxgaHckue npoueccyanbHble oTHoweHus. C.
63 - 67.

Takum 06pasoMm, MepeyvncrieHHble MPU3HaKK FPaXKOAHCKOrO MPOLECCYaribHOro MpaBoOTHOLIEHNS
MO3BONAOT BbIAENUTL €ro aremMeHTbl. K cybbekTaM rpaxaaHCKoro npoLeccyarbHOro NpaBoOOTHOLLIEHMS
OTHOCATCA CYA W APYrMe Y4YacTHWKM TpaXKOaHCKOro npolecca, KoTopble, obrnagasi npoueccyarnbHbIMU
npaeamm K 06S3aHHOCTSIMM, MOMyT BCTyNaTb C CyAOM B OTHOLUEHMWSl, perynnpyemMble Hopmamu
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rpaxkgaHckoro npoueccyanbHoro npaesa. Cyn - OCHOBHOM M 00s3aTenbHbIN CyObLEKT rpaXaaHCKuUX
npoueccyarnbHbIX NpaBooTHOWeEHWA. CogepKaHMeM rPaXK4aHCKOro NpoLeccyanbHOro NpaBOOTHOLLEHMS
ABMNSAOTCA MpaBa W KOPPECMOHAMUPYOLWME UM 0DSI3aHHOCTU CYOBLEKTOB 3TOr0 MpPaBOOTHOLUEHWS, T.€.
npoueccyanbHble MNpaBa M 00A3aHHOCTM Cyga, C OOHOW CTOPOHbI, M MpoueccyarnbHble MnpaBa W
0053aHHOCTN CTOPOH, TPETbUX NUL, NPOKypopa W T.4., C APYron CTOpOHbl. OOBLEKTOM rpaXgaHCKoro
npoLieccyansHOro NpaBOOTHOLUEHNS SBNSIETCA TO, Ha YTO HampasreHbl MnpoLleccyarnbHble npaBa ero
cybbekToB, T.e. MpoueccyanbHble AeACTBUSA, OCYLLECTBIISIEMbIE HAa OCHOBE NMPUHLUMMNA OUCNO3UTUBHOCTM.

YKasaHHble 3MeMeHTbl U NPU3HAKWN rpadKaaHCKUX MpoLecCyaribHbIX MPaBOOTHOLUEHWUIA NO3BOMSAIOT
OTNMYMTL WX OT JpYyrMX BMOOB MpaBOOTHOWeEHUN. OpHako rpaxgaHckue npoueccyarbHble
NpaBOOTHOLWIEHMA 00nagatoT Kak OTAMYHBIMKM, TakK W CXOOHBIMW 4YepTamu C  OPYrMMW  BUAAMU
npaBoOTHOWeEHMN. B HacTosillemM wccnedoBaHMM HAc WMHTEPECYeT WX pasfinynMe U CXOACTBO C
aAMVHUCTPaTUBHO-NPaABOBbIMM OTHOLUEHUAMMU, TaK KaKk MMEHHO 3TW OTHOLLUEHUS MPOCMAaTpMBalOTCHA B
NCNOJTHUTENBHOM MPOM3BOACTBE.

AOMVHUCTPaATUBHO-NPaBOBble OTHOWeEHUs, no cnoeam HKO.M. Koanoea, npenctaBnsiT coboin
"yperynmupoBaHHble  afMWHUCTPATUBHO-NPABOBLIMW  HOPMaMu  yrnpaBfieHYeckne  OOLLECTBEHHbIE
OTHOLUEHMS, B KOTOPbIX CTOPOHbI BbICTYMAKT KakK HOCUTENW B3aMMHbIX 00A3aHHOCTEM W npas,
YCTaHOBMEHHbIX W TFapaHTMPOBAHHbLIX A4MUHUCTPATUBHO-NPaBoBbIMM Hopmamn" <*>. KO.M. Kosnos
BblAensieT psg 0ocobeHHOCTEN aAMUHUCTPATMBHO-NMPABOBLIX OTHOWWEHUR. K HMM OH OTHOCMT npexae
BCEro BMNACTHYK MPUPOAY 3TMX MPABOOTHOLLUEHWUW, MOCTPOEHHbIX HA Hayanax "BracTb-MO4YMHEHME".
Takum 00pas3oM, aaMWHUCTPATMBHO-MPABOBbLIE OTHOLUEHMS, KaK W TrPaXgaHCKMe mnpoleccyarbHble
NPaBOOTHOLLEHWSI, MOXXHO Ha3BaTb "BNacTeoTHOLEHUAMN".

<*> AnexuH A.l., Kapmonmukmin A.A., Koanoe KO.M. AgMUHUCTpaTMBHOE MNpaBo: Y4yebHuk. M.,
1996. C. 69.

OnpeneneHve agMMHUCTPATUBHO-NPABOBbLIX OTHOLUEHUI KaK "BIaCTEOTHOLLEHMI" BO3MOXHO €eLle U
MOTOMY, YTO OJ1S1 HUX XapakTepHa OpraHn3aLMoHHas NOAYMHEHHOCTb, BO3HMKAOLWAsA U3 ynpaBeH4YeCcKom
BEPTMKANM W MpPOSBASIOWLAACA B CBA3AX MEXAY BbILECTOAWUMA U HWDKECTOALWMMUN  3BEHBAMM
NCMNOMHWUTENBHOWM BNacTu (rocygapCTBEHHOMO ynpasneHns). B agMMHUCTpaTUMBHO-NPaBOBbIX OTHOLLEHMSAX
OTCYTCTBYET PABEHCTBO CTOPOH, TaK Kak OHW BO3HUKAKOT MEXAY CONOAYMHEHHBIMM CTOPOHaMM.

B oTnuume oOT rpaxgaHcKmx npoueccyarnbHbiX MPaBOOTHOLUEHUIW, FOEe HOCUTENEM BRaCTHbIX
NMOMHOMOUMI SIBNSAETCA OpraH NpaBocyaus - cya, B aAMVHUCTPATUBHO-NPABOBbLIX OTHOLLIEHUSX HOCUTENb
BMACTHbIX MOJIHOMOYUIA - OpraH rocygapCTBEHHOIO YNpPaBIieHUst UM OpraH UCMOMHWUTENBHOW BMAAcCTM,
KOTOpble MPSAMO M HEMOCPeACTBEHHO BbipaXkaloT BOMIO M MHTEpEechbl rocygapcrtea. CnegoBaTenbHO, B
a4MVHUCTPATUBHO-NPABOBbLIX OTHOLUEHMSX OOHOW CTOPOHOW Bcerga OyaeT ABnATbCs OouUManbHbIA U
MOMHOMOYHbIN CyOBEKT MCMNOSMHUTENbHOM BRactu (rocydapCTBEHHOTO YMpaBneHus). OTy CTOPOHYy B
aAMUHNCTPATMBHO-NpaBoOBbIX OTHoweHuax HO.M. KosnoB HasbiBaeT "oGsi3aTenbHOWM CTOpOHOMW, 6es
KOTOPOW Takoro poga OTHOLLEHUSA BOOOLLE HEe BO3HUKAOT" <*>.

<*> AnexuH A.T1., Kapmonuukuin A.A., Koznos FO.M. AoMunHucTpaTuBHoe npaso PO. C. 75.

CyuiecTBeHHON OCOBEHHOCTBIO aAMWHUCTPATUMBHO-MPABOBLIX OTHOLUEHMIW, MO MHeHuo HO.M.
KosnoBa, sBnsietcss TO, 4YTO 00sA3aTeNbHbIA BRACTHbIN CYOBEKT 3TMX MNPaABOOTHOLUEHWMW OENCTBYET
WMEHHO BNAcTHO, T.e. MPUMHUMAaeMble MM pelleHust Mbo coBepllaemble UM OENCTBUSA npuobpeTtaroT
IOPUAMYECKYID CUMYy HE3aBMCUMMO OT COrflacuMs WM Hecornacusa Opyrom CTOpOHbl  <*>. XoTA
a4MVHUCTPATUBHO-NPABOBLIE OTHOLLEHWUS] MOTYT BO3HUKATb MO UHMLMATUBE 000N 13 CTOPOH, BO MHOIMX
crny4asx cornacue WM JKenaHue [pPYron CTOpPOHbl He sBNnsieTcss 00sA3aTeNibHbIM - YCIIOBUEM
BO3HMKHOBEHWS 3TUX NPaBOOTHOLIEHW. Ckopee BCEro, OHU MOSBMASATCA BOMPEKN KENMaHu Apyron
CTOPOHbI UNn ee cornacui. 3ta ocobeHHOCTb, kak ykaabiBan B.A. Pa3aHoBckuii, B HambonbLuen crteneHn
oTnuyaet a4MVHUCTPaTUBHO-NPaBOBbIE OTHOLLUEHMS oT rPaXXgaHCKNX npoLeccyanbHbIX
npaBooTHOLWEHNA. B.A. PasaHOBCKMN oTMmevan, 4To "CyObekTuBHble MyOnuyHble MpaBa M MpaBo Ha
HakasaHue He noanexar cBoOOOHOMY pacnopsbkeHuto. [1oaTomMy MpMHUMMN  OUCMO3UTMBHOCTM B
YrOfIOBHOM W 3aAMWHWCTPATMBHOM Mpoueccax HenpumeHum. B aTom OOMbLUIMHCTBO YYeHbIX BUOUT
NPUYHUUMNMANbHOE pasnuuMe Mexay TpakOaHCKMM MpoLeccoM, C OOHOW CTOPOHbI, YrOfOBHbIM U
a4MVHUCTPATUBHbBIM, C OPYron" <**>.

<*>Tamxe. C. 77, 78.

<**> PqazaHoBckuin B.A. EguHcTBO npouecca. M., 1996. C. 45.

Mpn aToM aHanu3 O0COOEHHOCTEN TPaXOAHCKMX MpOLEecCyarnbHbIX MPaBOOTHOLIEHUA U

aAMNHNCTPATUBHO-NPABOBbIX OTHOLWUEHUN MO3BOMSAET BblIAENUTb pago  Takux Xe ocobeHHocTEN B
NpPaBOOTHOLLEHNAX, BOSHUKAKLLNX B UCMNOJTHATETbHOM NPOn3BOACTBE.
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CornacHo ®epepanbHoMy 3akoHy "OO MWCMOMHUTENBHOM MPOU3BOACTBE" HenocpedcTBEHHOE
ocyLlecTBrneHe (OYHKUUA MO MCNOSTHEHMIO CyAeObHbIX akTOB M aKTOB [pYrMx OpraHoB BO3naraeTcs Ha
cyaebHbIX  MPUCTaBOB-UCTONHUTENEN, OObEAMHEHHbIX B  COOTBETCTBYWOLIME  MOAPa3LeneHus,
BO3rMNaBnsiemMble CTapwmMu cyaedHbiMn npuctaBamu (ct. 3). CnegoBaTtenbHO, B MPABOOTHOLLIEHUSAX B
NCMOMHUTENBHOM MPOU3BOACTBE, Kak B IpaXKQaHCKMX NPOLecCyanbHbIX M agMUHUCTPATUBHO-NPaBOBbIX
OTHOLLUEHMAX, OENCTBYET OCHOBHOM M 006si3aTenbHbIN CyObEKT - cyaeOHbI NpucTaB-UcnonHUTENDb, 6e3
KOTOPOro He BO3HMKAKT CaMUn 3TU NPaBOOTHOLLEHUS.

CypnebHbIn NpUcTaB-UCNoNHUTENb, NOAYUHEHHBIN cornacHo PenepanbHOMy 3akoHy "O cygebHbIx
npucrtaBax" opraHam HCTUUMM KaK MpPeAcTaBUTENb WCMOSHUTENbLHOW BRAcTW, HageneH BracTHbIMU
nonHomoumsmn. [lo BepHoMy 3ameyaHuto B.H. Llernosa, "pelueHue cyna 4BnsieTcsa akTom
rocy4apCTBEHHON BaCTW, 3aKOHOM 151 JAHHOIO NpaBoOTHOLEHUs. [poBeaeHNe B U3Hb 3TOrO 3aKoHa
BO3MOXHO TOJTbKO MPWU YCroOBWMM, YTO cyaebHbIn ucnonHutene OyaeT pacnonaratb NPaBOMOYUSIMUA Ha
COBEpLUEHNE MPUHYOUTENBHbLIX AencTBui" <*>. TpeboBaHua cygebHOro npucTaBa-vCMONHUTENS MO
NCMOMNHEHN0 cyaebHbIX akTOB M aKTOB APYrMX OpraHoB obsi3aTenbHbl AN BCEX OPraHoB, OpraHv3auun,
OOIDKHOCTHBLIX NUL, U rpaxaaH Ha Bcel TeppuTtopunm Poccuiickon ®epepaumm. 3a HeBbINOMHEHWE
TpeboBaHuI cygebHOro npuctaBa-McnonHuTenss 3akoHOM MpegycMOTpeHa OTBETCTBEHHOCTb (CT. 4 ®3
"O6 wucnonHuTensHom npoussoacTee"). Takum 00pa3oM, MNPaBOOTHOLUEHWS B  WUCMONTHUTENbHOM
NMPOU3BOACTBE KaK rpaKgaHCKMe npoLeccyanbHble Y afMUHUCTPaTUBHO-NPABOBbIE OTHOLLUEHWUS] MOXHO
HasBaTb "BNAcTeOTHOLEHMAMU", TMNOTOMYy YTO B HUX OTCYTCTBYET pPaBEHCTBO CyObeKToB
NPaBOOTHOLLEHUIA.

<*> lllernos B.H. NpaxxgaHckune npoleccyanbHble npaBooTHoweHus. C. 26.

B npaBOOTHOLIEHMSIX B WUCMOMHUTENbHOM MPOU3BOACTBE MPOCMAaTPUBAOTCA  OTHOLLEHUS
MOAYMHEHUS HWXKECTOSILUMX 3BEHLEB YMNpPaBfEeHYecko BepTMKanu BbILWECTOSILLMM, YTO SBrseTcs
MPU3HAKoOM aAMWHUCTPATMBHO-MPABOBbLIX OTHOLUEHMI. JTOT MPM3HAK MPaBOOTHOLLEHUI Hallen CBoe
noaoTBEpPXKAeEHNE B [ENCTBYIOLEM 3aKOHOA4ATenbCTBe, onpedensiowem, 4Tto cnyxba cyaebHbix
npucTaBoB BXOAWUT B cuUcTeMy opraHoB MwuHucTepctBa toctuuum PO u Bosrnaensietcss MaBHbIM
cyaebHbiM npuctaBom P®, ooHOBPEMEHHO SIBMSIOWMMCS 3aMecTUTenemM MUHUCTpa tocTuuun PO.
Cnyx06bl cyaebHbix npuctaBoB B cybbekTax PP Bo3rnaensatoT rnaBHble cyaedHble npuctaBbl CyObLEKTOB
P®, koTopble HasHayalTCA Ha [OSMKHOCTb M OCBOOOXAAKTCA OT AOMKHOCTM [NaBHbIM CyaeGHbIM
npuctasom P®. Crtapwume cynebHble npucTaBbl BO3rMaBRAOT noapasfeneHns cyaebHbix npucTaBoB M
Ha3Ha4alTCsl M OCBOOOXOAKTCA OT AOSMKHOCTU IMaBHbIMU cyAebHbIMU nMpucTaBamu cybobekToB PO.
CynebHble npucTaBbl Ha3Ha4YalTCA Ha AOMKHOCTb M OCBODOXAAKTCS OT AOSMKHOCTU TakkKe rnaBHbIMM
cyaebHbimMu npuctaBamu cyobektoB PP (cT. 3 3 "O6 ucnonHutensHom npounssogcTtee”, cT. 6 - 10 3
"O cynebHbIx npuctasax").

MpaBOOTHOLIEHNA B UCMNOMHUTENBLHOM NPOW3BOACTBE BO3HMKAKT Mexay cyaebHbiM npuctaBoM-
NCMONHWUTENEM, C OOHOM CTOPOHbI, U B3biCKaTENeM, OOIMKHMKOM, MPOKYPOPOM W APYrMMWU Nnuuamu, C
Opyroii. XoTsi MPaBOOTHOLIEHWS B WCMOMHUTENbHOM MPOM3BOACTBE, Kak W MPaBOOTHOLUEHWUsSI MO
PacCMOTPEHMIO N pa3peLLEHNIO, CKaXKEM, MpaXkgaHCKkux gen, obecneynBaloT HEMOCPEACTBEHHYIO 3aLUUTy
rpaX4aHCKMX U MHbIX MpaB, OHW TEM HE MEHee He SIBNSTCS MPaBOOTHOLUEHUSMU MO OCYLLECTBIIEHUIO
npaBocyaus. CyaebHbI NPUCTaB-UCMONHUTENb HE BbISICHSIET 0B6CTOATENBCTB CMOPHOrO MaTepuanbHOro
NPaBOOTHOLLUEHUS], HE UCCIEAYET CBA3aHHbIX C 3TUM [OKA3aTENbCTB, HE CyaAUT O MaTepuanbHOM Npaee.
Ero ocHoBHasi 3agava COCTOMT B MPUMEHEHUWN MPUHYXKAEHWS, MPEAnUCaHHOrO WUCMONMHUTENbHBIM
OOKYMEHTOM W 3aKOHOM, TMpPUYEM, OPraHM3yeT OH WCMOSIHEHWE CyAeOHbIX W WHbIX  aKTOB
aAMVHUCTPATUBHO-NPABOBbLIMW METOAAMM.

Kak cTopoHa npaBOOTHOWEHMS B WUCMOMHUTENIBHOM NPOM3BOACTBE CcyaebHbIi  npucTae-
UCMONHUTENb OEWCTBYeT eauHonuyHo. OgHako He BCe BOMPOCHI, BO3HMKAKOLWME B WUCMOMHUTENbHOM
Npou3BOACTBE, OH MOXET PELUNTbL CaMOCTOATENbHO WNM 4Yepes3 cTapllero cyaebGHoro npucTaea.
CornacHo [AeNCTBYHOLLEMY 3aKOHOA4ATENbCTBY BOMPOCHI BOCCTAHOBMEHWS MPOMYLLEHHOMO Cpoka
npeabsaBrneHnst UCTMONMHUTENBHOIO AOKYMEHTa K WCMOSIHEHWIO, OTCPOYKM MIIU PaCCPOYKM UCTONHEHUS,
NMPUOCTaHOBMNEHMS U MNpPEKPaLleHUst WCMOMHUTENbHOrO NpPOU3BOACTBA, OOpalleHust B3bICKaHWs Ha
MUMYLLIECTBO AOIMKHUKA, HaxogsLlleecs y Opyrvx nuu, U Hekotopele apyrue (cT. 16, 18, 24, 48 ®3 "O6
NCMONHUTENBHOM MPOM3BOACTBE") ABMAOTCA KOMMNETEHUMEN cyda, YTO AenaeT Cya U Cyablo BaXHbIMM
yYaCTHUKaMK UCMOMHUTENBHOro NPON3BOACTBA.

XoTtenock 6Obl ele pas NogYepkHYTb, YTO Kak rpaxzdaHcKuMe npoueccyarbHble NPaBOOTHOLLEHMS,
Tak M MPaBOOTHOLUEHMS B UCMOMHUTENbHOM MNPOU3BOACTBE MPOHU3LIBAET MPUMHLUMM ANUCHO3UTUBHOCTM.
910 HaxoguT noaTBepxaeHue B Hopme PegepanbHoro 3akoHa "OO6 MCNOMHUTENBHOM MPOM3BOACTBE",
yCTaHaBnMBatoLLen, YTo cyaebHbIn NpUCTaB-MCNONHMTENb BO3OYXXAAeT UCMONHUTENBHOE NPOU3BOACTBO,
MPUHSIB UCMONHUTENbHbIA JOKYMEHT OT Cyda MInu OpYroro opraHa, ero BbigaBluero, nMbo oT B3bickaTens
(cT. 9) <*>. MpWHUMN ONCMNO3UTUBHOCTN HEMOCPEACTBEHHO CBSI3aH C MOSIOXKEHMSIMW, Oonpeaensownumm
OCHOBaHWsi NMpeKpaLLeHns UCMOMHUTENBLHOIO NPOU3BOACTBA NyTEM MPUHSTUSI CyQOM OTKasa B3bicKaTens
OT B3bICKaHMS (XOTS 3TO MPOTUBOPEYUT Pa3BUTMIO NPUHLUMMNA LUCMO3UTMBHOCTM B OEWCTBYHOLLEM
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3aKoHogaTenbCcTBe), A40OPOBONMBLHOIO WCMOMHEHUST LOJDKHUKOM CBOMX 0OOS3aHHOCTEW, YTBEpPXAEHUS
CyJOM MWMPOBOIO COrMalleHusi Mexay B3biCKaTenem M OOJDKHUKOM, OTkasa B3biCKaTens OT MonyvyeHusi
NpegMeToB, U3bATBIX Y OOSDKHWKA MPU UCMOSTHEHWU WCMOSNTHUTENBHOrO OOKYMEHTA O nepefade ux
B3bickaTento (cT. 23 ®3 "O6 ucnonHuTensHOM nNpoma3soacTee”). Taknm obpa3om, Mo 4ENCTBUIO NpUHLMNA
ONCMNO3UTUBHOCTM MPABOOTHOLIEHUA B MCMOSIHUTENTbHOM MNPOM3BOACTBE CXOAHbI C  IpaXKaaHCKUMMU
npoveccyanbHbIMW NPaBOOTHOLLEHNSIMM.

<*> Ha Haw B3rnsg, pegakumst aTon crtatby Oonee ygayHo npuBedeHa B 3akoHornpoekTe "O6
ncnonHuTensHom npowussogcTee™ "CynebHbini npucTaB-ucnonHuTenb 006si3aH NPUHATL K UCMOSTHEHWIO
WCMOMHUTENbHBLIM  JOKYMEHT OT B3biCKaTend WM oOpraHa, €ero BblgaBllero... W BO30OyauTb
NCMNOMHUTENBHOE NPON3BOACTBO".

EQMHCTBO  rpaxgaHCKux — npoueccyanbHbIX — NPaBOOTHOLLIEHWW M MPaBOOTHOLUEHWA B
WCMOSNTHUTENBHOM  MPOU3BOACTBE MPOSIBMSIETCA Takke B  OCHOBAHUSAX  BO3HMKHOBEHUS  3TUX
NpaBOOTHOLLEHUA. VIHbIMM cnoBamu, topuandyeckumm daktaMmm B NPaABOOTHOLLEHUSIX B UCMONTHUTENBHOM
NPOU3BOACTBE, KaK M B IpakZaHCKUX MpoLeccyarnbHbIX NPaBOOTHOLUEHMAX, SBNSAKTCA HOpUanyeckne
OENCTBUS, COBepLUaeMble CyObeKkTamMmmn 3TUX NPaBOOTHOLLEHWI, MPUYEM KaxKgoe AeNCcTBue cyObekTa ecTb
OCHOBaHWe BO3HMKHOBEHMS MPaBOMOYNS y Apyroro cyobekTa. Tak, obpalyeHne B3bickatens k cyaebHomy
MPUCTaBY-UCMONHUTENMNIO C  UCMOMHUTENBbHBIM JOKYMEHTOM Cyda WM WHOrMO OpraHa, BblgaBLUEro
WCMOMHUTENbHBLI AOKYMEHT, MpeacTaBnseTr cobow topuaundeckoe [OEencTBue, C KOTOPbIM CBSI3aHO
BO3HMKHOBEHME 00A3aHHOCTM Yy cyaebHOro NpMcTaBa-MCcnoNTHUTENS NP HanM4YMmM HeoOXoanMbIX YCITOBUIA
MPVUHATL UCMOSMHUTENbHBIN OOKYMEHT M BO3OyOuTb WCMOMHUTENbHOE MNpOM3BOACTBO. Y cyaebHoro
NPUCTaBa-UCMOJTHUTENS BO3HUKAET U psAg ApYyrux ob6s3aHHOCTEN: yBE4OMUTb B3bICKATENs, JOIDKHUKA, CYA
WNN  WHOW OpraH, BbIOABLIWA WUCMOMHWUTENbBHbLIM OOKYMEHT, O BO3OYXOEHUM WCMOMHUTENBHOIO
NpOu3BOACTBA; YCTAHOBUTb AOMMKHMKY CPOK Ans  A0OpOBOMBHOrO  UCMOSMHEHMs  TpeboBaHui,
COAEPXALLUMXCHA B MCMOMHUTENIbHOM OOKYMEHTE; NpeaynpeauTb OOIMKHMKA O HacTYMIeHUM HeraTMBHbIX
NMOCNEeACTBUM B Clly4Yae ero YKNoHeHUs OoT JOOPOBOMBbHOIO UCMOSTHEHWS; MO 3asiBIIEHNIO B3biCKaTens, 4o
NUCTEYEHMSI YCTAHOBMEHHOrO B 3aKOHE Ccpoka Ans  LOOPOBOMBHOMO  UCMOMHEHUA  OOSHKHUKOM
NCMOMHUTENBHOTO AOKYMEHTA, NPOM3BECTU ONNCh MMYLLIECTBA OOSDKHMKA M HANOXUTb HA HEro apecT (CT.
9 ®3 "O6 ucnonHUTENLHOM NpPon3BoOACTBE").

M3 Bcero ckasaHHOro crnegyeT, YTO NPaBOOTHOLUEHWS B UCMOMHUTENBHOM MPOU3BOACTBE OYEHb
CXOOHbl C  TpaXOaHCKMMM  MpoLeccyanbHbiMW - NPAaBOOTHOLLEHMAMM, XOTS  obnagalT  psgom
OTNINYMTENBHbIX YEpT, MPUCYLUMX aaMUHUCTPATUBHO-NPaBOBbLIM OTHOLUEHUAM, T.€. MPaBOOTHOLUEHMS B
WCMOMHWUTENBHOM MNPOM3BOACTBE HE SABASAOTCA HU  "4MCTO" TpadkgaHCKMMKM  MpoLeccyarnbHbIMU
NPaBOOTHOLLEHUAMMN, HN "4MCTO" aAMUHUCTPATUBHO-MPABOBLIMW OTHOLLUEHUSIMU. VIHbIMW cnoBamu, Ha
npaBoBoe perynupoBaHue MCMNONMHUTENBHOIo npon3BoaCTBa pacnpocTpaHsioTcA HOPMbI
a4MVHUCTPaTUBHOIO NpaBa M agMWHUCTPATUBHOIO MPOLECCA, HOPMbI IPaX4aHCKOro MpoLeccyanbHOro
npaea, a Takke Apyrux oTpacrier npasa, Hanpumep, rPaXgaHCKoro (npw perynupoBaHMM OOTOBOPHbIX
OTHOLLUEHMWI MO peanusauum apecToBaHHOIO MMyLLIECTBA).

MpuBeneHHas xapakTepmcTika NPaBOOTHOLLIEHUA B MCMOSTHUTENBHOM MPOM3BOACTBE CNOCOOCTBYET
pasBUTUIO MOEWN BblOAEMNEHUS UHCTUTYyTa UCMOMHUTENBHOMO MPOM3BOACTBA B CAMOCTOATENbHYIO OTpacib
poccunickoro npaea. Ota uged 6nmska MHOMMM yyeHblM <*>, OfHako, KaKk BEpPHO OTMEYEHO B
topugundeckon nutepartype, "ouddepeHumaumna AencTBYOLWEro npasa Ha oTpacinu U UHCTUTYTbI nNpaBa
He 3aBWCUT OT CyOBLEKTMBHBLIX XEMaHWM W B3rMs40B 3akoHoOaTens WM Yy4eHOoro, a ornpegensercs
OOBbEKTVMBHBIMM (hakTOpaMu, B KOHEYHOM cYyeTe MNPeaMETOM MpPaBOBOrO PErynupoBaHusl, T.e. Temwu
O6LLECTBEHHLIMU OTHOLLEHMSAMMU, KOTOPbIE PerynupytoTcsa npasom” <**>. dopmyna K. Mapkca o Tom, 4to
"NpaBo He MOXeT ObITb MOHATO N3 caMoro cebsi U 4YTO ero Npupoay cnegyet nckaTe B 6asuce obuiectsa”,
MOMHOCTBIO PaCrNpOCTPaHAETCA U Ha CUCTEMY MpaBa.

<*> Cwm.: N'opgoH B.M. lMoHATMe npouecca B Hayke rpaXgaHCKoro Ccyaonpov3BOACTBa. Apocnasnb,
1901. C. 18; lNonbmcteH A.X. KOpunaunyeckas Ksanvdukaumsi rpaxgaHckoro npouecca. KasaHb, 1916. C.
12, 13; EnucenkuH N.®. MNpeameT v NpuvHLMNBI COBETCKOrO FPaXK4aHCKOro MpoLeccyanbHOro npaea.
Apocnaenb, 1974. C. 24 - 39; HOkoB M.K. Teopetudeckne npobrnembl CUCTEMbI rPaXgaHCKOro
npoveccyansHoro npaea: Astoped. Auc. ... OOKT. opud. Hayk. Ceepagnosck, 1982. C. 16 - 19; WepcTiok
B.M. Cucrtema coBeTCKOro rpakgaHckoro npoweccyansHoro npaea. C. 8, 15 - 21, 119.

<**> Kepumos [1.A. Kogndukaums n 3akoHogatenbHasi TexHuka. M., 1962. C. 58.

WcnonHutensHoe npou3BOACTBO, cornacHo pAewncteyowemy [TIK, npogonxaeT ocTtaBaTbcA
NpeaMeToOM MpPaBOBOrO PErynvpoBaHUSA IPadaHCKOro MpoueccyanbHOro npaBa, XOTS  HOPMbI,
perynupyowmne MpuHyauTENbHOE WCTOMHEHNE CyAeOHbIX U WMHbIX aKTOB, BPSiA4 NIM MOXHO CyuMTaTb
OLHOPOAHLIMX C MpoueccyarnbHbIMXA  HOpMamK, PerynvpylowmMn  rpaxgaHckue npoueccyarnbHble
OTHoweHus. B aton cBasm M.A. ['ypBu4 ykasbiBan, YTO UCMOMHUTENLHOE MPOU3BOACTBO HE BXOAUT B
COCTaB OEeATENIbHOCTM MO MpaBOCyaMI0O U SBMSIETCA MO OTHOLUEHMIO K HEeW "MHOPOAHbIM KrMHOM". OH
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yTBEPXAar, YTO 3TO NPOM3BOACTBO "TaK Xe CBA3aHO C NPaBOCYAMEM, KaK U C OeATENbHOCTbIO apbutpaxa
N HOTapuyca B YacTW €ro UCMOSTHUTENbHbIX AencTBUiA" <*>. CrniegoBaTtenibHO, kak BepHO 3amedan C.H.
Bpatyck, "ecnn xe OO6waa 4YacTb ANs ONPELENEeHHOM Tpynnbl BHELUHE CBA3aHHBIX Mexay cobon
WHCTUTYTOB He MOXeT ObiTb BblpaboTaHa, 3Ha4MT, 3TU WHCTUTYTbl PErynvMpyroT pasHoobpasHbie
06LLEeCTBEHHbIE OTHOLLEHWS, MEXAY HUMWU HET BHYTPEHHEN Heobxoammon cBasn” <**>,

<*> Typeuy M.A. Ocobble npous3BoacTBa B rpaxgaHckom npouecce // Coumanuctudeckasi
3akoHHocTb. 1958. N 8. C. 28.

<**> bpaTtycb C.H. lNpegmMeT 1 cuctema coBeTckoro rpaxgaHckoro npasa. M., 1963. C. 178, 179.

Pa3HOpoaHOCTb  MPaBOOTHOLIEHUA B UCMOMHWTENIbBHOM  MPOM3BOACTBE U PaXOAHCKUX
npoueccyanbHblX  MPaBOOTHOLUEHW MOATBEPXOAETCA HanuMuMeM  pasfU4HbIX CyObEeKTOB  3Tux
npaBoOTHOWeEHMN. "llo3aTOMy, ecnu cornmacuTbCss C  TeM, YTO OTHOLUEHWs,, BO3HMKawlWwue B
WCMOMHWUTENBHOM MPOM3BOACTBE, OTHOCATCA K TpaXKOaHCKMM MpoLeccyarnbHbiM - OTHOLUEHUSM 1
perynupyroTcsa rpaXgaHCKUM MpoLeccyanbHbIM NMPaBoM, TO MPULLINIOCH Obl 3HAYUTENBHO PacLUMpPUTL Kpyr
CcyOBEKTOB rpaXKgaHCKOro NpoueccyarnbHOro npasa v Npu3HaTh, YTO Yy4aCcTHUKM apbuTpaxHoro npouecca,
YYaCTHMKN criopa B TPETENCKOM Cyde M OpYyrue siBNSATCS OQHOBPEMEHHO U CyObeKTaMu rpaxgaHCKoro
npouecca" <*>. W.M. 3aiiueB BepHO 3amMe4vaeT, 4YTO COCTaB Y4YaCTHUKOB MNPU  MCMOSTHEHWM
IOPUCOMUKLMOHHBIX aKTOB CYLLECTBEHHO MeHseTca <**>. B ncnonHuTenbHOM NpPOM3BOACTBE YXKe He
durypvpyloT nuua, yYacTsylolime B gene, CBUAETENU U T.M., OCHOBHbIMW CTaHOBSITCA B3bICKaTEllb W
OOIMKHKK. [prdyem nmm MoryT ObITb He TONbKO NWLA, paHee y4acTBOBaBLUME B rPaXKgaHCKOM Mpolecce B
KayecTBe uUCTUA W OTBETYMKA, HO WU MHOrMe Apyrve nuua, Tak Kak no npasunamMm WCMOMHUTENbHOro
NpoOu3BOACTBA WCMOMHSITCA HE TONMbKO CcyAebHble pelleHus M OnpefeneHus, HO W Apyrue axrhbl,
npenycMoTpeHHblie cT. 7 PegepanbHoro 3akoHa "O6 ncnonHUTENBHOM Npou3BoacTee”.

<*> llepcTiok B.M. Npobnemsl poccuiickoro 3akoHogaTtensctsa // BectH. Mock. yH-Ta. Cep. 11.
Mpaeo. 1995. N 1. C. 13.

<**> Cm.: 3anueB N.M. O yHKUMAX rpagaHCKOro cyaonpov3BoacTBa // Mexsy3oBckui ¢6. Hayu.
Tpynos: NMpobnembl NpMMEHEHMS HOPM TpaXK4aHCKOro npoleccyansHoro npasa. Ceeppgnosck, 1986. C.
17.

PasBnBas ugelo BblOeneHUs WUCMOMHUTENBHOIO MPOU3BOACTBA B CAMOCTOATENbHYK OTpacib
npaea, B.B. ApkoB npeanoxun npoekt KMcnonHutenbHoro kogekca P®, KoTopbln, MO €ro MHEHWIO,
OormkeH obbeauHUTb B cebe pasnuyHble CrnocoObl peanu3aumMyM UCMOMHUTENbHbLIX JOKYMEHTOB W
pa3HoOOpa3Hble UCMOMNMHUTESNbHbIE NMPOLEaYpPbl, yYUTbIBAOLLME OCOBEHHOCTUN MPaXK4aHCKOro, HanoroBoro,
(MHAHCOBOrO, MHBECTULMOHHOIO, 3EMESIbHOrO, >XMIMLWHOIO W WMHOrO 3aKoHoAaTesnbCTBa, a TakKke
cnocobcTBoBaTb 0Opa3oBaHMO aQMWHUCTPATMBHOM HOCTUMLUMM B CUCTEME MWCMONHUTENbHON BNactu C
Lenblo peLleHns Npobnem, CyLLECTBYIOLWNX B UCTIONHUTENBHOM NPOU3BOACTBE <*>.

<*> Cwm.: Apkos B.B. KoHuenuusa pecdopmbl NpUHYANTENBHONO UCMIONHEHUSA B Cdhepe rpadkaaHCKON
topucaunkumm // Poccuicknii topugnyecknii xxypHan. 1996. N 2. C. 37, 45 - 47.

UTak, paccmaTpumBad npaBoOOTHOWEHUA B UCMOJTHUTENIbHOM NpPon3BoACTBE C NO3NLUMN 3NIEMEHTOB
HpaBOOTHOUJeHMVI, MOXHO YyBMOETb, 4TO O0BLEKTOM  3TUX I'IpaBOOTHOLLleHI/IIZ ABMAIOTCA AencTBus
Cy6beKTOB, HanpasJi€HHble Ha UCNOJTHEHNE UCMOJTHUTESIbHbIX JOKYMEHTOB, OCYyLUeCTBIlIdeMbl€ Ha OCHOBE
npuHUuuna AOucno3anTtUMBHOCTM B CTPOroM COOTBETCTBMUM C 3aKOHOM, perynmpyrowmm MUCMOJNTHUTESNTIbHOE
npon3BoAcCTBO. Co,qepmaHMe ATnX I'IpaBOOTHOLLIeHVII7I npencraBndeT coboii B3aMMOCBSI3aHHbIE W
KoppecnoHanpyrwume npasa um 00s13aHHOCTH Cy6'beKTOB ﬂpaBOOTHOLIJeHVIVIZ C ogHon CTOpPOHbI, NpaBa un
0bsi3aHHOCTH cyp,e6Horo npucTtaBa-ncnosiHuTena no npuHyamntTeribHOMY UCMNONMHEHUKO UCMNOJMHUTESbHbIX
OOKYMEHTOB, KOTOprVI BbIMOJTHAET CBOU (byHKLJ,l/II/I aAOMUHNCTPATUBHO-NPaBOBbIMMN MeTo4aMu, n, C D,perVI
CTOPOHbI, NpaBa " 0b6513aHHOCTH Opyrux y4acTHMUKOB WUCMOJTHUTESIbHOIO npon3BoaCcTBa. K CY6'beKTaM
I'IpaBOOTHOLLleHVIVI B WCMNOJIHUTEINIbHOM NpOon3BOACTBE OTHOCATCA MNpexae BCEero Cyﬂ,SGHbIVI npucrtas-
WCMOJSTHUTENb - OCHOBHOW M 00s13aTemNbHbLIN Cy6'b€KT, SABNAOLLNACA npencraBuUTeENIEM NCMONHUTENBbHON
BnacTu u obnagaroLwmii BNacTHbIMU MOTHOMOYNAMUN B NPaBOOTHOLLEHUN, a TakKKe B3bICKaTeslb, AOITKHUK,

CyAl, NPokypop 1 Ap.
2. Knaccucvkaumsi cybbekToB UCMONMHUTENBHOIO NPOM3BOACTBA
B OesTenbHOCTM MO OCYLLECTBIEHWIO NPUHYAUTENBHOTO UCMOMHEHWS MPUHUMAIOT y4acTue MHorve
cy6bekTbl, 0brnagarLLme pasnMyHbLIMU MO CBOEMY XapakTepy M oGbeMy npaBaMu U obsisaHHoCTSMU. Kak

C TEOpPeTUYEecKOW, Tak U C TMPaKTUYECKOM TOYKM 3peHust MMeeT Oonblioe 3Ha4YeHne MpaBuUibHOE
onpeaernieHne npaBoBOro MOMOXKEHUS KaXKOoro U3 CyObEeKTOB MCMOSHMTENbHOTrO NponsBoAcTBa. KakoBbl
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e CyObeKTbl UCMOMHUTENBHOrO NPOM3BOACTBA, KAKOBbl MX B3aMMOCBSI3M B NPOLIECCE MPUHYAUTENBLHOIO
NCMNOMNHEeHnNA?

Kak yxe oTMe4anocb, OCHOBHbIM WU 00sa3aTenbHbIM CYyOHLEKTOM  MPaBOOTHOLIEHUA B
NCMOMHUTENBHOM MPOU3BOACTBE ABMSETCA CyAeOHbIN MPUCTaB-UCMNONMHUTEND, NMOAYUHEHHBIA OpraHam
WCMOMHWUTENBHOW BMNacTW, Ha3BaHHbIN B [AEWCTBYIOLEM 3aKOHOOATENbCTBE HEMNOCPEACTBEHHBIM U
€0WHCTBEHHbLIM OpPraHoM MPUHYAUTENBHONO UCMOMHEHNUs cyaebHbix U apyrux aktoB (ct. 3, 5 ®3 "O6
ncnonHuTenbHom npoussoacTee”). 3akpenneHve B PegepanbHOM 3aKOHE LaHHOTO MOSNOXEHWS W,
CrnefoBaTenbHO, KOHLUEMUMU WCKITHYUTENBHOMO NpaBa roCydapCTBEHHLIX OpraHoB Ha MPOW3BOACTBO
NPUHYAUTENBHOIO UCMOMHEHUS NPeACTaBNAETCS HAM HECITyYaNHbIM.

B 3akmioyeHun Coseta ®epepaunm depepanbHoro CobpaHns PO no pesynbtatam
napriaMeHTckmx cnywanmi "O cocTosiHMM GopbObl C NPECTYNHOCTLIO M 06 YKpenneHun npasonopsaka B
P® B coOBpeMeHHbIX YycnoBusx" OTMeYarnocb, 4YTO npu "HeadHEKTUBHOCTU cuUCTEMbI cyaebHoro
WCMOMHEHNST CTaNM HEEAVHUYHBbIMW CIyYaun peLleHrs BO3HMKAKOLWMX NPoOnemM, B YaCTHOCTU, MOHY>XOEHMS
K BbIMNO/IHEHNIO 00S3aTeENbCTB, C MOMOLLBI KPUMMHaNbHbLIX "pa3bopok” <*>. MHorouncrneHHble
nybnukauum B Opugu4eckon u nyonuumMcTu4eckon nuTepaType AalT OCHOBaHME YTBepXaaTtb, YTO
KpUMUHaNmM3aumsi NpUHygMTENBHOTO UCMOITHEHUS B POCCUMIACKOM O0LLLECTBE nony4yuna 6onbLuyto CTeneHb
pacrnpoCTpaHeHnsi, Koraa MHOMME OpraHW3oBaHHble MPECTYMHble Tpynnbl "BblOMBaHME" [JOMroB wu3
JOMKHUKOB caenanu CBOMM MOCTOSIHHbIM OM3HecoM M cnocobom Wn3BNeYeHns HemanbiX [0X040B,
nony4yas 3a Takve "ycnyru" BosHarpaxgeHue B cymme 50% OT cyMMbl gonra <**>. Xapaktepusys OaHHbIN
BML MpecTynHon geatenbHocty, KO.H. AgalwkeBnd BEpHO 3amMedvaeT: "...BaXXHOW OCOOEHHOCTbIO 3TOro
OusHeca SABNsETCHA TO, YTO OH OTHOCUTCS K TOMY POAY MOAMNOMbHOro NpeanpuHUMaTenbCcTBa, KOTOpoe
OPUEHTUPOBAHO Ha yOOBMNETBOPEHNE COBEPLUEHHO HOPMAaribHbIX, HO odMUManbHO HEYLOBETBOPSEMbIX
notpebHocten. B oTnuumMe OT pakeTa, NpOCTUTYUUW, HapkobusHeca M Opyrux cdep nonyyYyeHus
CBEPXO0X0A0B, TUMWUYHbLIX AFS1 OPraHM30BaHHOW MPECTYNHOCTUM JdarnbHero 3apybexbs, ncrpeboBaHve
OONroB B BMAe MNpoMbicna siBndetca cneundumkon Poccum, a paBHO WMHbIX cTpaH ObiBwero CCCP,
KOTOpble, KaK U OHa, OCYLLECTBASAOT Nepexos OT SKOHOMUKN agMUHUCTPATUBHO-KOMaHOHOW K SKOHOMMKE
cBOBOAHOrO pbiHKA U MPK 3TOM UMEIDT crnabdyto cyaebHyto cuctemy” <***>,

<*> Poccuiickas razeta. 1997. 1 oktabps.

<**> Ckobnukos lN.A. UctpeboBaHne oMnroB n opraHn3oBaHHas npectynHocTb. M., 1997; 3auenuH
M.H. OueHka ypoOBHSI MNPECTYNnHOCTM M obLias XxapakTepucTuka MpecTyniieHni, nocsaralwmx Ha
GesonacHocTe npeanpuHumatenscTBa // Poccuickun topugndeckun xypHan. 1996. N 1. C. 38, 39;
Tincbwmny, B. "TanHa" coBewaTtensHon komHathl // Poccuinckas toctuumsa. 1997. N 3. C. 59; Knpees H.
CrtaBka B npoueHTax bonblle 4eM xu3Hb // Poccuiickas raseta. 1997. 25 anpens; Cenuyes H. 3a gonru -
Ha kon // Poccuiickasi raseta. 1996. 6 ceHTsOps; B pabcTtBo 3a agBa munnuoHa // Poccuiickas rasera.
1997. 26 Hos6ps; 1 Op.

<***> Apawkesnd KO.H. OpraHnsoBaHHas npectynHocTb - 2. M., 1993. C. 55.

Takum 00pa3oM, B HacTosiLee Bpemsl WCKMIOYMTENbHOE MPaBO FOCYAAPCTBEHHbIX OpPraHoB
OCYLLECTBNATb NMPUHYOUTENBHOE UCMOMHEHME CyAebHbIX M OPYrMX akTOB, Ha Hall B3rnsg, COBEPLUEHHO
onpaegaHo, a NpuBaTM3auus OaHHOIO BMAa OEATENbHOCTU HeuernecoobpasHa u gaxe rybutenbHa ans
BCEM CUCTEMbl MPUHYOUTENBHOrO WCMONHEHMs B uenom. [logobHas npuBatmMsauusa oTbpocuT
CTaHOBMEHWE B Hallel cTpaHe NpaBOBOro rocyfapcrea. B 3Ton CBA3M yMeCTHO NpMBECTU METKOoe
Bbicka3biBaHue 1. CTy4kn o TOM, YTO "Nepexos B3bICKaHUSA K rocyaapcTBy Obinl pe3ynbTaTtoM YNOpHOW U
anvTensHon 6opbbbl, MO0 BOMPOC O TOM, "KTO B3bICKMBAET", CBSI3aH C BOMPOCOM "4TO B3bICKMBATb U Kak
B3bICKMBATL", BONPOC 06 opraHax B3bICKaHUSI CBSi3aH C BOMPOCOM O npeameTe 1 cnocobax B3biCKaHUA"
<*>

<*> DHuwmknonegusa rocygapctea v npaea. T. 1/ MNog peg. M. Ctyukn. C. 285.

MomMumMo npeAcTaBuTENSA FOCY4APCTBEHHOW BRacty - CydebHOro npucTaBa-MCMOSTHUTENS - B
WCMNOSMHNTENBHOM NPOU3BOACTBE Y4aCTBYHOT TakMe OCHOBHbIE CyOBbEKThI, KaK B3bICKaTeNb M JOIMKHUK.

B topuaonyeckon nuTtepaType B3biCKaTenb OMNPedensieTcs Kak Nuuo, B Monb3y M B MHTEpecax
KOTOPOro BblgaH UCMOMHUTENbHbIA AOKYMEHT, @ AOIDKHUK - KaK nuuo, 06s3aHHOe Mo UCMOMHUTENBHOMY
OOKYMEHTY COBEpLUUTb ONpederieHHble AeWCTBUSA (nepefatbh OEHEXHble CPeACTBa U MHOE MMYLLLECTBO,
WCMNOMHUTb MHble 00A3aHHOCTUM MW 3anpeTbl, NPEAYCMOTPEHHBIE UCTOMHUTENbHLIM JOKYMEHTOM) WU
BO3JepXKaTbCsl OT MX COBeplUeHust <*>. [MoHsTue B3biCKaTensl U OOSHKHMKA BMeEpBble ONpeaerieHo U B
3aKOHe, perynupyoLLemM MCNoNHUTENBHOE NPOM3BOACTBO. B denepankbHbii 3akoH "O6 UCMOMHUTENBHOM
nponssoacTee" BeBeAeHa rnaea |l "lvua, ydacTByowmne B UCNONMHUTENBHOM NPOU3BOACTBE", B KOTOPOU
AaHbl onpefeneHns B3biCKaTensa 1M JOIMKHMKA (CT. 29), yCTaHOBIEHbI MX nNpaBa u obasaHHocTu (cT. 31),
pELLEH BOMPOC O BO3MOXXHOCTW COYYacTUsi B UCMOMHUTENbHOM NMPOV3BOACTBE M O MpaBax COYYaCTHMKOB
(cT. 29), 0 BO3MOXHOCTM NPEACTaBUTENLCTBA CTOPOH U MONTHOMOYMSAX npeactasutenen (ct. 33 - 37),
3aKpensneHbl HOPMbI, pernameHTUpyLme OCODEHHOCTU y4yacTUs B WCMOMHUTEINTbHOM MPOU3BOLCTBE
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HecoBeplweHHoneTHmx (ct. 30) M MpaBonNpeeMHUKa B Criydyae BbIObITUS B MNPOLLECCE UCMONMHEHUS
NCMNOMHUTENBHOIO JOKYMEHTa OOHOM U3 CTOPOH (CT. 32).

<*> BaneeBa P.X. B3bickaHne anumeHTOB 4Yepe3d yypexaeHus ocbaHka // CoBeTckas rocTuums.
1959. N 6. C. 62, 63.

Onpegensini MOHATUE CTOPOH B MCMOSIHUTENbHOM MNPOU3BOACTBE, HaA0 MMETb B BMAY, YTO
B3biCKaTeNnb W AO/MKHWMK HEe TOXOECTBEHHbl WUCTUY M OTBETYMKY B TIpaXkAaHCKUX MpoueccyarnbHbIX
npaBOOTHOLLEHMSX. WMCTel, CTaHOBUTCA B3biCKaTerieM, a OTBETYMK - [OOSMKHMKOM TONbKO Mpu
YOOBIETBOPEHMUN CyAOM TpeboBaHWi ucTua. B NnpoTMBHOM criyyae npv HanmmMumm y oTBeTYUKa CyLeOHbIX
pacxodoB WMV YOOBMETBOPEHUM CYAOM €ro BCTPEYHbIX TpeboBaHMM K WUCTUY, CTOPOHbI B
NCMNOJTHUTENBHOM MNPOM3BOACTBE MEHSIIOT CBOM MPaBOMOYMS: B3biCKaTenemM CTAHOBUTCS OTBETYMK, a
OOIMKHMKOM - uctel. Kpome Toro, Hemnb3s NocTaBUTb 3HaK PaBEHCTBA MeXAy B3biCKaTenem U SOMKHUKOM
WU NCTLOM M OTBETYMKOM Ha TOM OCHOBAHWW, YTO B WCMOSTHUTENbHOM MPOM3BOACTBE MOIMyT ObITb
B3bICKaTeENEM W OOIMKHMKOM He TONIbKO Nvua, y4acTBYKOLME B rpakZaHCKOM MpoLecce, HO MHorve
Apyrve nuua, B OTHOLLEHMM KOTOPbIX COrMAacHO 3aKOHY CyAeOHbI NpUCTaB-UCNONHUTENb OCYLLECTBAET
NPUHYAUTENBHOE UCMOSTHEHME Pa3NMYHbIX MCMONMHUTENbHBIX OKYMEHTOB (CT. 7 ®3 "O6 MCNONHUTENBHOM
npoussoactee"). MHbIMM croBamu, MOHATME "B3biCKaTenb" 3HAYMTENbHO LIMPE MNOHATMA "ucTey", a
NOHATUE "OOMMKHUK" LUMPE MOHATUS "OTBETUMK".

Bblgenss OCHOBHbIX YY4aCTHWKOB WCMOMHUTENBHOIO NMPOU3BOACTBA, XO4eTCsi obpaTuTb BHUMaHWe
Ha ©aHKM 1 UHble KpeauTHble opraHmn3auun. CornacHo OenCTBYHOLLEMY 3aKOHOOATENbLCTBY POrib GAaHKOB 1
WHBbIX KPeOWUTHbIX OpraHusauuin onpefeneHa Takum obpasom, YTO OHM B Criyyasx, NpegyCMOTPEHHbIX
denepanbHbIM 3aKOHOM, UCTIOMHAT TPeboBaHMSA CyaeOHbIX aKTOB M aKTOB APYrMX OPraHoB O B3bICKaHUU
OEHEXHbIX CpefcTB, T.e. SABMSATCSA CyObekTamMu MCMOSTHUTENBHOrO MPOM3BOACTBA. VHbIMM crnoBamu,
GaHKM N UHble KpeOWTHble OpraHu3auun CTaHOBSATCS OpraHamu, WCMOMNHAWMMU UCMONHUTENbHbIE
OOKYMEHTbI NPV HanNuyum OBYX YCNoBui: 1) ecrnn aTo NpeaycMoTpeHo defeparnbHbIM 3aKOHOM; 2) ecnu
noanexaT UCMNOJSIHEHMIO TPeOOBaHNS O B3bICKaHUMU AeHeXHbIX cpeacTB. OaHako npu 3TOM 3aKkoHoAdaTesnb
AenaeT YeTKylo OrOBOPKY O TOM, YTO GaHKM M MHble KPEeOWUTHbIE OpraHM3aumy He SABMSKTCA OpraHamu
NPUHYOUTENBHOTO McnonHeHus (cT. 5 O3 "O6 ucnonHMTENBHOM Npou3BoACTBE").

3akpenneHne 3Toro BaXXHOro npasuna B 3akoHe MO3BOMSET Ny4lle MOHSTb NPaBOBOE MOJIOXKEHME
0aHKOB M WHbIX KPeOWUTHbIX OpraHmsauui U COrnacuTbCsl C MHEHMEM, YTO OHU B WCMONHUTENBHOM
NMPOU3BOACTBE BbINOSIHAT MOPYYEHWE OpraHa rocydapCTBeHHoOW Briactu. baHkm v gpyrme kpeguTHble
opraHu3auMmM WMeKT onpefeneHHble [OeHeXHble o00s13aTenbCTBa MO  OTHOLWIEHUK K OOJDKHUKY
(BbiTekaowme M3 goroeopa OaHKOBCKOrO cyeta unvM GaHKOBCKOrO BKMada), Mo3ToMy npenbsBrieHne
GaHKy UNn MHOW KPEeOWTHOW OpraHu3aumy MCNOSTHUTENTbHOMO AOKYMEHTa LOCTATOMHO AMist TOro, 4tobbl
OHW UCMOJTHUIN KOPUCANKUMNOHHBINA aKT B YaCTU OEHEXHOrO B3bICKaHUS.

B 3akoHe npegycmMoTpeHa OTBETCTBEHHOCTb GAHKOB M WHBLIX KPEAWTHBIX OpraHu3auui B cry4vae
HEBbINOSTHEHMS UMK cBoux obszatenbcTB (cT. 6 3 "O6 ucnonHuTenbHoM npou3BogcTee”). B gaHHOM
cny4ae Hopma 3akoHa HOCUT OTCbINIOYHbIA XapakTep, U WTpadHble CaHKLMKU, NPUMEHSIEMble K BaHkam 1
WHBbIM KpeOWTHbIM OpraHM3auusiM 3a HEWCNOSIHEHWE UMM CBOMX 0O0S3aHHOCTEW MO CNMCAHUI0 Ha
OCHOBaHWUMN UCMOMHUTENBHOIO JOKYMEHTA AEHEXHbIX CPEACTB CO CYETOB JOIMKHMKA MIM HECOOOLLEHNE B
TPEXOHEBHbI CPOK O MOMIHOM WM YaCTUYHOM HEMWCMNOMHEHUN YKa3aHHbIX TpeboBaHUM B CBA3M C
OTCYTCTBMEM Ha cYeTax AOIMKHUKA AEHEXHbIX CPEACTB, AOCTATOYHbIX AN YAOBNETBOPEHUs1 TpeboBaHuiA
B3bICKaTens, HanaraTcs Ha ocHoBaHun ATK 1 HEKOTOPbIX APYrMX NPaBOBbLIX AKTOB.

BaXHbIMK y4yacTHMKaMN WCMOSTHUTENBHOIO MPOM3BOACTBA, Hapsdy C BbiLENepevnCreHHbIMMY,
ABNAOTCA Cya4 W Cydbs, Ha KOTOPbIX BO3MOXEHO peLUEeHNEe HEKOTOPbIX BOMPOCOB B Mpolecce
OCYLLECTBMNEHMS MNPUHYAUTENBHOIO ucnonHenust (ct. 16 - 18, 24, 48 wn gpymme cratem ®3 "O6
MCMOMHMUTENBHOM MNpou3BoacTBe”). XOoTa COornacHo [OeNCTByOWEeMy 3aKoHoO4aTenbCTBY CyaebHble
MPUCTaBbI-MCMNOSTHUTENMW BbIBEAEHbI M3-NO4 PUCOUKLUN Cyaa U He BXOAAT B cyaebHyo cnuctemy, ato He
OOIMKHO MPUBECTM K UCKITHOYEHMIO MCMOMHUTENBHOIO NPOU3BOACTBA U3 cdepbl NMPaBOCYANs, NMOCKOMbKY
00 VCMOSTHEHMS PELUEHMS LIENW MPaXX4aHCKOro CyAonpor3BoACTBa He OyayT JOCTUTHYTHI.

VcnonHutenbHoe npou3BOACTBO AOMKHO OCTaBaTbCA COCTaBHOW 4acCTbl0  FpaXKgaHCKOro
CyOonpou3BoACTBa, OCYLECTBMASATbCA MO MpoueccyarnbHblM KOHTPOMEM Cyda, KOTopbli onpepenset
NpaBOMEPHOCTb AEWCTBUMA CydeOHOro NpUCTaBa-UCMOSTHUTENS MO  MCMOMHEHUID  MCMOMHUTENbHbIX
OOKYMEHTOB. Ha Haw B3rnsg, BONPOChl UCMOMHUTENBHOMO NPOM3BOACTBA AOMKHbI ObITb YperynupoBaHbI,
noMMMo pefepanbHbIX 3aKOHOB, W TPaXKOAHCKMM  MpOLEecCyarnbHbIM  3aKOHO4ATENbCTBOM  MyTEM
BKITIOYEHUSA B HOBbIA rpaXJaHCKUA npoLeccyanbHbI KOAEKC rnaBbl, NMOCBALWEHHOW WCNONHUTENbHOMY
npousBoACTBY, Kak, Hanpumep, pasgen 4 "WcnonHeHne cydebHbIX akToB"  ApOUTpakHOro
npoueccyanbHoro kogekca P®. 3To no3BonuT JOMNOMHUTH, Pa3BUTb U KOHKPETU3MPOBATb MONIOXKEHUS
deneparnbHbIX 3aKOHOB 00 UCMOMHUTENbHOM NPOM3BOACTBE.

Momumo cymebHoro opraHa B WMCMOMHMTENBHOM MPOU3BOACTBE y4acTBYyeT €elle OAMH CyObekT,
BbICTYNaLWUA OT UMEHM TOCyapCTBa, - 3TO MPOKYpPOp, KOTOpbIA cornacHo PepepansHomy 3akoHy "O
npokypatype Poccunckon ®egepaumm” ocylecTBnsieT Hag3opHble dyHKUMU. [TpoKypop Takke MOXeT
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HenocpeAcTBEHHO Yy4yacTBOBaTb B WUCMOMHUTENbHOM MPOM3BOACTBE, KOrda B OnpeferneHHbIX 3akOHOM
crny4asix B LeNAX OXpaHbl roCy4apCTBEHHBLIX UM 0BLLECTBEHHBIX MHTEPECOB OH SIBNSIETCS UHMLMATOPOM
BO30Y>XOEHUS UCMONMHUTENBHOIO NPON3BOACTBA.

B HekoTOpbIX criydasix cyObekTamy MCMOSTHUTENBLHOro NPOU3BOACTBa MOryT ObITb NpeacTaBUTENM
rocyapCTBEHHbIX OpPraHoB M OpPraHoB MECTHOro0 caMoynpaBneHus, B npeaenax CBOeW KoMneTeHUuu
copencrayownx 6onee ObICTPOMY M MPaABUITBHOMY WCMOJTHEHUIO WCMONHUTENBHBIX OOKYMEHTOB. Tak,
NPUHYOUTENBHOE UCMONTHEHME cyaebHbIX pelleHuin 06 oTobpaHunm pebeHka u nepegade ero gpyromy
nuuy, cornacHo cT. 79 CemeriHoro kogekca P®, npoussogutca cynebHbiM NpUCcTaBOM-UCNIONHUTENEM C
0bsA3aTenbHbIM y4acTMeM OpraHoOB OMEKN Y NOMeYnTENbCTBA.

HeTpygHo 3ametuTb, 4TO OO CUX TMOP Mbl  YNOMUHANM TOMBKO OCHOBHbIX CyObBbEKTOB
NCMNOMHUTENBHOrO nNpoussoacTBa. O4HAKO B UCMOMHUTENBHOM MPOU3BOACTBE MOrYT y4acTBOBaTb nvua,
cogencrteyowme  cygebHoMy  npucTaBy-MCMONMHUTENO  ObICTPO M 3d)(PEKTMBHO  UCMOMHUTL
WCMONMHUTENbBHBIA OOKYMEHT, BbIMOSHAS MO OTHOLUEHWIO K HEMY Kak Obl BCroMoraTteribHble (OYHKLMM.
depepanbHbii 3akoH "O6 MCNONHUTENBHOM MNPOM3BOACTBE" onpedenseT Kpyr Nuu, COOEWCTBYHOLLMX
ncnonHeHumto. K HMM OTHOCATCS NEpeBOAYMKM, MpUrnallaeMble B Crly4ae HEBMageHWsl CTOPOHaMM
A3bIKOM, Ha KOTOPOM BELETCS MCMOSNTHUTENBHOE MPON3BOACTBO (CT. 38); NOHATbLIE, MPUCYTCTBYOLLME MPU
COBEPLLUEHUN UCMONHUTENbHbLIX OEWCTBUA, CBSA3AHHbIX C BCKPbITUEM TMOMELLUEHUA W  XPaHWUIMULL,
3aHMMaeMbIX [OOMMKHMKOM WM  OPYTMMW  NMUaMK, OCMOTPOM, apecToM, W3bATMEM U nepegadven
nmyLlecTBa gomkHuMka (cT. 39); cneumanucTbl, HeOOXOOUMbIE ANSl Pa3bSCHEHMS BO3HUKAIOLMX MpU
COBEPLUEHUN UCMOMHUTENbHBLIX [OEWCTBMA BOMPOCOB, KOTOpble TpebyloT cneumanbHbIX 3HAHWUA
Hanpumep, Npuv OLEeHKe MMYLLECTBa OOSMKHMKA, nmogrexaiwiero onucu u apecty (cT. 41); paboTHUKM
MUNMUMK, OKasbiBawLWMe cogenctsme cynebHoMy MpuUCTaBy-UCTIONHUATENIO MNPW  UCTIONMHEHUUA UM
cnyxebHbix 00si3aHHOCTEN B Cryyasix, ecnv cygebHOMYy npucTaBy-UCMOMHUTENIO MNPENATCTBYIOT B
COBEPLLEHUN UCMOSTHUTENBHBIX AEACTBUIA UM YTPOXKAET ONACHOCTb €0 >XU3HW UMW 340POBbLI0 (CT. 42).

OpHako B ®PepepanbHom 3akoHe "O6 MCnonHUTENBLHOM NMPOU3BOACTBE" NepeYncnerbl He Bce nuua,
coOencTByoline MNPUHYOMTENBHOMY  WUCMOSTHEHUIO  WCMOSMHUTENbHbLIX OOKYMEHTOB. B Hem He
YNOMMWHAKTCS OpraHn3auum, 3aHMMALLNECS PO3bICKHOW OEATENbHOCTLIO B LENsSX onpegeneHns mecra
HaxoXXOeHUs JOSDKHMKA WUITM €ro UMYLLECTBA, BbINOMHSOWME OYHKLMM MO OXPaHe UMYLLLECTBA LOSPKHMKA
B Criy4yae ero Oonucu 1 apecta, peanuayloline MMyLLEeCTBO OOMMKHMKA Ha Toprax M KOMMUCCUOHHBIX
Hayanax. lMpu ocyLecTBNeHNN NEPEYNUCTIEHHBIX BUOOB AEATENbHOCTM MOXHO UCMONb30BaTh 3M1EMEHTHI
YaCTHOrO MCNOJSIHEHMS, T.€. NS po3biCka AOIMKHUKA M ero MMyLLeCcTBa, OXpaHbl ONMCAHHOIO MMyLLLECTBA
npuBrekatb KOMMEPYECKME OpraHu3auun, 3aHMMalolMecs OETEeKTUBHOW, PO3bICKHOW, OXpaHHOM
OesaTenbHOCTbIo, Tem Bonee, YTO Takad nNpakTuka yxe cylecTByeT. Heobxogumo Takke "neranusoBarb
yyacTve B MCMOSTHUTENTbHOM MPOU3BOACTBE CMELMann3MpoOBaHHbIX OpraHM3auui, KOTopble 3aHUMatoTCH
peanv3aumen nMmyLecTBa Ha Toprax U KOMUCCUOHHBIX Hadvanax". ABaHCUMpPOBaHMWE BblLLENEePEYNCIIEHHON
OEATEeNbHOCTU KOMMEPYECKMX OpraHvM3aumi Nno  MNpPUHYOUTENbHOMY MWCMOMIHEHUIO B3bICKaTENEM C
nocnegyowmMM OTHECEHMEM PacXxo4oB Ha [OIMKHWKA MO3BOMWUT CHATb YacTb NpoGnembl, CBSA3aHHOW C
HEXBATKOM [OEHEeXHbIX CpeacTB ANsl onnatbl OXPaHHUKOB, OETEKTMBOB, CMELManncTOB-OLEHLLMKOB
nepeBoaYnNKOB U T.MM.

Takum o6pa3om, MOXHO caenaTb BbIBO4 O TOM, YTO CyObeKTbl MpPaBOOTHOLIEHUN B
MCMNOMHWUTENBHOM MPOM3BOACTBE OENATCA Ha ABe rpynnbl: 1) OCHOBHbIE YYACTHWMKWM WCMOSTHUTENBHOrO
npou3BoACTBa M 2) nvua, CoOenCcTBYOLLME UCNONHEHMIO (cM. Cxemy).

Cxema

Cy6'beKTbI I'IpaBOOTHOLIJeHI/IVI B UCNOJTHUTEJNIbHOM NPON3BOACTBE

OCHOBHEIE Jlniia
YUaCTHUKM < > | comemcTByLIME
VICIIOJIHUTEJIbLHOT'O VICIIOJIHEHUIO
IPOM3BOLNCTBA
PaboOTHUKM
B3BICKATEJb L —_—> MUJIULIAN
IOOJDKHUK < > PO3EICKHEIE
VU OXPaHHHE
opraHu3aumum

\N/N/N/ O N/N/N/
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DaHK CyneOHEIM
(kpeouTHaS Lmmm— >| npucTaB-— mmm - > IepeBONUUKYU
opraHu3aumg) VCIIOJIHUTEJIb

JAVAVA JAVA

cyn, Cynbs < > CIelMasiC TH
IIPOKYPOP L CIIeunanmn3mUpo—
BaHHEIE
opTraHmUs3alunu
Toc. opraus, [< > 1o
OpT'aHH peanmMsaummn
MECTHOTO VMYIeCTBa
CaMOyIIpaBJIeHU S OOJDKHUKA

K OCHOBHbIM y4YacTHMKaM WCMOMHUTENBHOMO MPOWM3BOACTBA NPEXAE BCEro OTHOCUTCS CyAebHbIN
NPUCTaB-UCMNONHUTENb KaKk NpeacTaBUTENb WUCMOMHUTENbHOW BRacTW, HaOerieHHbI BRacTHbIMU
nonHomoumamMu.  [py  OCYLLECTBNEHWU  MPUHYOAUTESNBHOIO  WUCMOSTHEHUS  eMy  MPUHAaNEexuT
rMaBeHCTBYOLLAs POfb, OH - OCHOBHOWM 1 06513aTenbHbIA CyObLEKT MPAaBOOTHOLLUEHUI B UCMIOMHUTENIBHOM
npoussoacTee. K OCHOBHbIM y4aCTHUKAM NPaBOOTHOLLEHWI B UCMOMHUTENBHOM NPOU3BOACTBE OTHOCATCSA
TaKke CTOPOHbI, B3biCKATENb W [OOIMKHMK, MO MHUMUMATMBE KOTOPbIX, KaKk MpaBUO, BO3HMKAIOT,
pa3BMBalOTCS U MPEKpaLlaloTCa 3TU NpaBOOTHOLWEHMA. B npegycmoTpeHHbIX doefeparbHbiM 3aKOHOM
crny4yasix npu B3bICKAHUN OEHEXHbIX CPeACTB TpeboBaHMA CyoebHbIX aKTOB M aKTOB ApYrMX OpraHoB
WCMNOJTHSAIOT HEMOCPEACTBEHHO BaHKM M MHblEe KpeOUTHbIE OpraHu3aumn, YTo Takke OaeT NpaBo cyuTaTb
MX OCHOBHbLIMW Y4YacCTHMKaAMW WCMOMHUTENBHOIO npousBoacTBa. Cpeau rocygapCTBEHHBIX OPraHoB,
ABNALWNXCA OCHOBHbIMM  Y4aCTHMKaMM MNPaBOOTHOLIEHWA B  WCMOMHUTENBbHOM  MPOU3BOACTBE,
BbIOENATCS Cy4 W CyAbs, pellawlmne Hanbornee BaHble BOMPOCHI B NMPOLIECCE WCMOMHEHUS, a Takke
NPOKypop, Opyr1e opraHbl rocyfapCTBEHHOW BNACTM U MECTHOIO CaMoynpaBreHusl, NpeacTaBnsowme B
NCMNOMHUTENBHOM NPOU3BOACTBE rOCY4apCTBEHHbIE UMW OOLLLECTBEHHbIE NHTEPECHI.

K nvuam, cogencTByloLWMM NCMONHEHNIO CyaebHbIX akTOB U aKTOB MHbLIX OpraHoB, NMpeXae BCEero
OTHOCATCA pPabOTHUKM MWUMMUMKM, OKasbiBalolMe MOMOLWb cyaebHbIM npucTtaBam-MCNONHUTENSAM B
crny4yasix BOCMPEnATCTBOBAHMSA MM B COBEPLUEHVM WCMONHUTENbHbIX OENCTBUA U YIPO3e WX XKU3HWU U
3[0POBbIO, a TaKke MNepeBOAYMKW, MOHATbIE, CrneuManucTbl, XpaHWTeNu WMYLLECTBa, OETEKTUBbI,
OCYLLECTBMNSAOWMNE PO3bICKHbIE  (DYHKLMW, CNeuManua3npoBaHHble OpraHusauuv, 3aHumaroLimecs
peanu3aumen nmyLlecTsa JOMKHMKA Ha TOprax U KOMUCCHMOHHBIX HaYanax.

HeTtpygHo 3ametutb, 4tOo ®PepepanbHbii  3akoH "OO6  MCNONMHWTENBHOM  Mpou3BoAcTBE",
ONpeaensiiownin  y4aCTHUKOB MCMOMHUTENBHOMO MPOM3BOACTBA, HE AaeT BCEro kpyra vy, KoTopble
OTHOCATCA K CyObeKkTam NpaBOOTHOLLUEHUA B MCMOSMHUTENBHOM npoussofcTee. B ®enepanbHoM 3akoHe
M3 OCHOBHBIX YYaCTHMKOB MWCMOSIHUTENBbHOIO MNPOM3BOACTBA YMOMMUHAKOTCS TOJbKO B3biCKaTenb U
OOIMKHMK, HO "HEe COBCEM MOHSATHO, MOYEMYy cpeau CyObeKTOB WCMOMHUTENBHOIO NMPOM3BOACTBA HET,
Hanpumep, OpraHoB TOCYOAPCTBEHHOW BracTu, BbICTYNAKLWMX HbIHE B IPakdaHCKOM Mpolecce B
cooTtBeTCcTBMU CO CT. 42 [TIK PCOCP" u cT. 79 CemeriHoro kogekca PO, a Tarke gpyrux nuy <*>. Takum
0obpas3omM, ecTb OCHOBaHMWsI MonaraTtb, YTO BbisiBNEHHbIN B ®enepanbHoM 3akoHe "O6 MCNOMHUTENbHOM
nponsBoacTBe" Npoben HECKONBbKO CHMKAET ero 3Ha4eHne He TONbKO C TEOPETUHECKOM TOYKN 3PEHUS, HO
YTO OCODEHHO BaXXHO, C TOYKM 3PEHMS MPUMEHEHUS €ro Ha NpakTUKe B LEeNsX ganbHENLWEro noBbILLEHMS
a(ppekTMBHOCTM NPUHYAUTENBLHOIO UCMOMHEHWS.

<*> Cm.: Wepctiok B.M. lNMpobnembl COBEPLUEHCTBOBAHMS UCMOMHEHWUS PELUEHUA CyAOB U MHbIX
opraHoB // Xossancteo v npaeo. 1995. N 7. C. 106, 107.

FmaBa TpeTbA

NPABOBOE NOJIOXXEHUE OCHOBHbIX YYHACTHUKOB
MCMNONMHUTENBbHOIO NPOU3BOACTBA
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1. Cratyc cynebHoro npuctaBa-McnonHUTENS

OCHOBHbIM 1 00s3aTeNbHbIM CYOHLEKTOM MNPABOOTHOLLEHWUIA, BO3HMKAKOLMUX B MCMNOSHUTENIBHOM
NPOn3BOACTBE, KaK y)Xe 0TMeYanoch, ABnsetcs cyaebHbI npuctae-mcnonHutens. Besa ero aeatensHocTb
HanpaereHa Ha OOCTMXKEHME KOHEeYHOW Lienn MUCMOSHUTENbHOIO NPOM3BOACTBA - ObICTPOE U peanbHoe
ucnonHeHne cygebHbix M gpyrmx aktoB. [Ona AOCTMXKEHMS yKa3aHHOW uUenu cyaeOHbli npucTas-
NCMOMHUTENb OCYLLECTBNSET NPUHYAUTENbHOE WCNOMIHEHNE B MNpefernax MoSIHOMOYUA, KOTOPbIMU
HaZenuno ero rocy4apcrso.

[nsa onpegeneHus NpaBoBOro U CoLManbHOrO ctatyca npeacraBuTenen cyaebHo-MCnonHUTENBHON
cuctembl B 1997 - 1998 rr. ObINo NpoBegeHO COLMONOrMYEecKoe nccnegoBaHne nytem onpoca cygebHbix
npucTaBoB-uUcnonnHutenen Tynsckon obnactu. OHO NoATBEPAUIIO, YTO NOOXeHNe cygebHoro npucraea-
ncnonHuTens, obecneyvMBaeMoe OENCTBYOLMMU 0O HeAABHEro BPEMEHW 3aKOHOAATENbHLIMU aKTamu
(F'MK PC®CP, UHcTpykumen o6 MCNONHUTENBHOM MPOU3BOACTBE <*>) He MO3BOMANIO B M3MEHMBLUMXCS
ycrnoBusix co3gaTtb 3(PEKTUBHYIO CUCTEMY MNPUHYOUTENIBHOMO WCMOMNHEHUS B cdpepe rpaxaaHCKowm
FOPUCOUKLUMNN.

<*> BlonneTeHb HOPMaTUBHLIX aKTOB MUHUCTEPCTB U BeaomcTB CCCP. 1987. N 12.

Onpoc cyaebHbIXx NpUCTaBOB-UCMOSNTHUTENEN NOKasar, 4YTo 3Ta cnyxba mmeeT "KeHckoe" nuuo.
OcHoBHas macca cynebHbIX NPUCTaBOB-MCMOSTHUTENEN - 3TO XXEHLLUMHbI B Bo3pacTte oT 26 go 40 net (60%
ONpOLUEHHbIX), B Bo3pacTe oT 41 roga m ctapuue - 39,5% onpolueHHbix 1 0,5% onpoLueHHbIX - B BO3pacTe
oo 25 netr. B OombwuHCTBE cBoeM cyaebHble MPUCTaBbI-UCMIONHUTENW UMEKT cpegHee U
cpegHeTexHudeckoe obpasoBaHue (cooTBeTcTBeHHO 40% u 41%), Bbicliee obpasoBaHue umetT 12%
cyaebHbIX NpUCTaBOB-UCMONHUTENENW W cpedHecneumanbHoe (topuamdeckoe) - 7%. Bbicwero
topyanyeckoro obpasoBaHust cygebHble MPUCTaBbI-MCNONHUTENN He umetoT. CTax paboTbl cyaebHbIX
NPUCTaBOB-UCMOSTHUTENEN N0 AaHHOW crneumanbHoCcTK cocTaenseT: cBbile 10 net - 30%, ot 5-tn oo 10
net - 29, ot 3-x o 5-t1 net - 15, meHee 3-x net - 26%.

lMpoBeneHHoOe MccnenoBaHye Nokasano, YTo Harpy3ka cyaebHoro npuctaBa-ncnonH1MTeNst B Mecsy,
pacnpegensetca crnegylowum obpasom: MeHee 50 WCNOMHUTENbHbLIX OOKYMEHTOB HET HW Yy OOHOro
cynebHoro npuctaea-ucnonHutens; ot 51 go 75 ncnonHuTenbHbIX OOKYMEHTOB B Mecsy, umetoT 0,8%
cynebHbIx npuctaBoB-ucnonHutenewn; ot 76 o 100 ncnonHuTenbHbIX JOKYMEHTOB - 16%; cBbiwe 100
NCMOMHUTENBHbIX JOKYMEHTOB - 83,2%, npnyem n3 Hux 68% cyaebHbIX NpUCTaBOB-UCNONHUTENEN NMEIOT
Harpy3ky B mecsu oT 100 go 150 ncnonHmteneHbix gokymeHToB, 10% - oT 151 go 200 gokymeHTOoB, 22%
- oT 200 go 500 McnonHUTENbLHbLIX JOKYMEHTOB.

Takaa HenomepHas Harpy3ka cygebHbIX MpPUCTaBOB-UCMOMHUTENEN MPUBOOMWT MNpexae BCero K
HapyLUEHMIO CPOKOB WCMOJSTHEHMS CyAeOHbIX aKTOB M akTOB ApYyrMx opraHoB. C 3TuUM yTBEpPXAEHMEM
cornacHbl 78% onpolleHHbIX cyaebHbIX NpucTaBoB-ncnonHuTenen. Kpome Toro, npuunHaMu HapyLleHus
CPOKOB WCMOSTHEHNS CyOeOHbIX U HecyAeOHbIX aktoB cyaebHble NpuUCTaBbl-UCMOMHUTENW Ha3Bamnwm
Mroxylo opraHm3aumio paboTbl cyaebHbIX MPUCTABOB-UCMOMHUTENEN CO CTOPOHbI cyaa (75%): n3 Hux 38
yKasanu Ha OTCYTCTBUE Hagrexallero nomelleHnsa ans pabotsl; 20 - HA NOMTHOE OTCYTCTBME AEHEXHbIX
CpeAcTB Ha npuobpeTeHne KaHUENSPCKMX TOBAapOB W MOYTOBbLIE pacxodbl, YTO AenaeT HEBO3MOXHbIM
BbI30B [OMKHMKA K CygebHOMYy MpUCTaBy-UCTIOMNHUTENO, HamnpaBneHve emy npefynpexaeHns o
0006pOBONBHOM MCMOSTHEHMU, COODLLEHNE B3bICKaTEN0 O NMPOU3BOACTBE B3bICKaHMWS, OTBET Ha anoby u
T.4.; 15 - Ha oTcyTCcTBME Ha pabo4vnx MecTax TeNneOHOB, NeYaTHbIX U CHETHLIX MALLIMHOK, MHOXWUTEITbHON
TexHWKM; 13 - Ha OTCyTCTBME TpaHcnopta (cyaebHble MpuUCTaBbl-MCNONHUTENKW, paboTawwue B
OTOaneHHbIX panoHax Tymnbckon obractu); 9 - Ha HapylleHMe CpPOKOB nepefadn UCMOMHUTENbHbIX
OOKyMeHTOB; 5% - Ha HeHagnexauiee odopMIEeHNe WCMOMHUTENBHbLIX OOKYMEHTOB, B TOM u4uUcCne
OTCYTCTBME B HWX HEOOXOAMMbIX CBELEHUN O B3bICKATeNne W OOIMKHMKE, UX HOpPUONYECKUX agpecax U
GaHKOBCKUX peKBMU3MTaX.

CynebHble NpUCTaBbI-MCMNONHUTENM TakkKe BbiAENUIN OOBEKTUBHBIE NMPUYMHBLI HAPYLLEHWS CPOKOB
UCMNOMNHEeHNs cydebHbIX M HecydeOHbix aktoB. Tak, 70% cynebHbix MpucTaBoB-UCNONMHUTENEN K
BblLLEHA3BaHHbIM MPUYMHAM OTHECINM TPYAHOCTM, BO3HMKAKOLWME MPWU MCMOMTHEHWU OTAENbHbIX BMOOB
OOKYMEHTOB, TaKuMX KaK WCMOJTHUTENbHBLIX JIMCTOB O B3bICKAHWW arvMMEHTOB, HamnpvMep, B panoHax
oTcyTcTBYeT paboTa, u 3apaboTHas nnata He BbinnadvMBaeTcs 6Ooree, 4yem 3a nonroga (28%
OMPOLUEHHBIX); VCMOMHUTENbHbLIX OOKYMEHTOB O B3bICKAHUW OEHEXHBbIX CYMM C OPUAMYECKUX IWL, B
nonb3y rpaXgaH W HpPUANYECKMX ML, - WK3-32 OTCYTCTBMS [EHEXHbIX CPEACTB Ha WX cyeTax,
BO3HMKAIOLLMX TPYAHOCTEN MPU OLIEHKE MMYLLIECTBA HOPMONYECKOrO N1La B Cliydae ero onucu 1 apecta, a
Takke OOMNroM peanusauum 3Toro mmywiectBa (26%); WCMONMHUTENbHBIX AOKYMEHTOB O B3bICKaHUM
3apaboTHOM NNnaTkl - B CBA3M C OTCYTCTBMEM AEHEXHbBIX CPEACTB Ha cyeTax nNpeanpusaTuiA U opraHu3aumi
(16%); UCNONHUTENBHbIX JIMCTOB O BO3MELLeHWUM yuiepba, B TOM YMcne NPpUYNHEHHOTO NPECTYNIIEHNEM, -
B CBSA3N C HW3KMM YPOBHEM XM3HW HACENEeHWs U OOHULLI@HMEM TFpaXkgaH, OTCYTCTBMEM [OOMKHMKOB MO
MECTY XWTeNnbCTBa W HEBO3MOXHOCTbIO MPOBEPUTb Y HUX umyllecTso (15%); noctaHosnenun OB o
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B3biCKaHuM WwTpadoB B cymme oT 8,5 o 10 py6. ¢ 6e3paboTHbIX 1 ankoronukos (12%); NCNONTHUTENbHBLIX
OOKYMEHTOB O NPefoCTaBEHUN XUIOW NAoLWaan 1 Beicenennm rpaxaaH (3%).

K npnunHam HapyLlleHus cpokoB mcrnonHeHus 60% cyaebHbIX NpMCTaBOB-UCTONHUTENEN OTHECTTU
TPYLHOCTW, BO3HUKAKOLLME MPU COBEPLUEHUN OTAENbHbLIX WCMOMHUTENbHbIX AenctBui. U3 Hux 50%
cyaebHbIX NPUCTaBOB-UCMONHUTENEN yKa3anu, YTO HambonbLUne TPYOHOCTN BO3HUKAIOT MPU BbISIBNIEHWN
N po3biCcke, a Takke Mpu NPOM3BOACTBE OMNUCK 1 apecTe UMYLLECTBA LOMKHUKOB KaK OPUANYECKMX, TaK U
U3NYECKMX NKL, N3-3a MPABOBOIoO HAMMIN3Ma rpaxaaH, NoIHOro HeyBaXKeHWs K cyay, ero paboTHMKam, B
TOM uyncne cygebHbIM MpucTaBam-uCMnoNHUTENAM. [1paBOBOWM HUTMIIM3M U HEyBaXXeHWe K CyAaeOHbIM
npucTaBaM-UCNonHMTENsIM HabnogaeTcs He TOMbKO Y rpaxdaH, HO M 'y OOJDKHOCTHBIX Jnu, paboTHMKOB
OpraHoB BnacTM W ynpaenexusi, B 4actHocTn, BT, TMBOM, MeCTHbIX agMUHMCTpauuni, paboTHUKOB
0GaHKOB, KOTOPbIE UM HECBOEBPEMEHHO, UM BOOOLLLE HE OTBEYAKOT Ha 3anpochbl CyAeOHbIX NPUCTaBOB-
NCMNOMHUTENEN O HaNMYMK Y AOMMKHUKOB MMYLLIECTBA, NoasieXxallero onnucu n apecry.

Ona 20% cynebHbix npucTaBoOB-UCMONHUTENEN HaubonbluMe TPyOHOCTM NpeacTaBnsieT
peanu3auuMs uMyLlecTBa [JOMKHMKA, B TOM 4UCIe HEeOBWKMMOCTM, B CBSI3W C OTAANEHHOCTbHO
HacemneHHbIX MyHKTOB OT MyHKTOB peanusauuMn 3Toro umyulectsa. 17% cyaebHbIX NpUCTaBOB-
NCMNOMHUTENEN UCNBITLIBAOT TPYAHOCTM MPU OLEHKE uMmyLlecTBa AorkHuka, 11% - npu nepepadve
apecTOBaHHOIO UMYLLIECTBA Ha XpPaHEHUE, TaK Kak NMpu peLleHMn SaHHbIX BOMPOCOB MEXAY CTOPOHaMMu
MOCTOSIHHO BO3HMKAOT pasHornacus. 2% cydebHbIX NPUCTABOB-UCMOMHUTENEN HAPYLIAT CPOKU
WCMOMHEHNST B CBSA3YM C HEBO3MOXHOCTbK BpYYUTb [OOJDKHWMKY MNpeanoXeHne o [oOpOBOSIbHOM
WCMOMHEHNN WCMOMNHUTENBHOTO [OKYMEHTa, TaK KakK [OOJDKHWK OTCYTCTBYEeT MO YyKa3aHHOMY MECTy
HaXxoXaeHus:.

CynebHble npuctasbl-ucnonHutenn (20% ot obwero yvicna) BbiAenunM 0cobo TakMe MPUYMHBI
HapyLUEHWs1 CPOKOB UCTOMHEHUS], KaK HEBO3MOXXHOCTb TPY4OYCTPOWCTBA OOJKHUKOB 13-3a 6e3paboTuLibl,
NX HesiBKa Mo BbI30BY K CyAeOHOMY NpUCTaBy-UCMOSTHATESIO; HEBO3MOXHOCTb MPUrMAcuTb MOHATBLIX NPy
COCTaBMEHUN aKTa ONMUCU N apecTa UMYLLLECTBA JOJDKHMKA, a TaKkke nepefaTtb apecToBaHHOE UMYLLECTBO
Ha XpaHeHUe B CBSA3M C NMOBCEMECTHbBIM OTKa30M FpaXKgaH y4acTBOBaTb B UCMOMHUTENbHBIX OEACTBUSIX U
OTCYTCTBMEM CheumanbHbIX MOMELLEHUA AN XpPaHEHWs; MPEensiTCTBOBAHME CO CTOPOHbI AOKHUKa
BbISIBITIEHWNIO, OMUCU W ApecTy ero MMyLLecTBa, B TOM YMCIIe YCTaHOBKa Ha Mogbe3fax JOMOB KOOOBbIX
3aMKOB; HexBaTKa lOpUAOMYECKON nuTepaTypbl, MO3BONsAOWEN OblTb B Kypce [AeNCTBYHOLLErO
3aKkoHofdarTenbcTBa 00 MCMOMHUTENBHOM MPOU3BOACTBE (OTBEYad Ha BOMPOC O MPUYMHAX HapyLueHus
CPOKOB UCMONMHEHUs], cyAebHblE NPUCTaBbI-MCMOMTHUTENMW YKa3biBaiM HECKOJTbKO NMYHKTOB O4HOBPEMEHHO).

Kpowme Toro, nepea cyaebHbIM1 NpucTaBaMu-UCNONHUTENSIMY ObifT MOCTaBEH BOMPOC O MpUYMHax
nx HeadekTneHoM paboTel. K HUMm 87% cygebHbIX NpUCTABOB-UCTIONHUTENEN OTHECITM OMSATh XKEe OYeHb
OoNbLUY0 Harpy3Ky MWCMNOSNTHUTENbHbLIX OOKYMEHTOB, 84 - nnoxoe matepuanbHOe W couuanbHoe
obecrieveHne, 52 - HeCOBEPLLUEHCTBO 3akoHoOaTeNnbCTBa OO0 MCMOMHUTENbHOM npou3BoAdcTBe, 36 -
He4OCTAaTOYHOCTb MOMTHOMOYUIM cydebHoro npucTaBa-ucnonHutens, 21 - HeobecneyeHve paboThl
CcynebHbIX MPUCTaBOB-UCTIONHUTENEN CO CTOPOHbl cyaoB, 14% cynebHbIX NpUCTaBOB-MCMONMHUTENEN
yKkasanu gpyrme npuyvHbl He4OCTaTOYHON 3PPEKTUBHOCTU NX PaboThI.

MpuBegeHHble pe3ynbTaTtbl MccnedoBaHWi Mo Tynbcko obnactn, a TakKe MHOIOYUCIIEHHbIE
npuMepbl U3 cydebHOW MpakTuMKM <*> CBUAOETENbCTBYIOT O TOM, YTO K KoHuUy 90-x rogoB Haspena
HacTosiTenbHast HEOOXOAMMOCTb MO-HOBOMY YPEryniMpoBaTh MCMNOTHUTENbHOE NMPOU3BOACTBO, MCXO4s U3
YCUMNEHNS1 OTBETCTBEHHOCTW 3a HEBLIMOMHEHNE CYyAEOHbIX PELIeHUn U OPYTMX akTOB HOPUCAMKLUNOHHBIX
OpraHoB, M3 paBEHCTBa 3alUWTbl BCEX (popmM CODCTBEHHOCTW, M3 MpuaaHus CyaebGHOMY MCMOMHUTENIO
HOBOro cTaTyca U CTUMYNMPOBaHUSA €ro MaTepuasibHON 3aMHTEPECOBAHHOCTU B UCMOSTHEHMUN CyAEOHbIX U
WHbIX aKTOB.

<*> Poccurckasa raseta. 1996. 2 oktabpsi; Xosamcteo u npaeo. 1997. N 4. C. 184 - 192;
Poccunckas raseta. 1998. 20 anBaps; 1998. 31 maprTa.

KapavHanbHble U3MEHEeHWst B CTPYKTYpYy OpPraHoB W [OOJDKHOCTHbIX ML, OCYLLECTBISALNX
NPUHYOWTENBHOE WCMOSTHEHME CyAeOHbIX aKTOB M aKTOB APYrMX OPraHoB, BHECNU YXE YMOMSHyTble
depepanbHble 3akoHbl "O cygebHbix npuctaBax” un "O6 vcnonHuTensHom npou3soacTee”. CyaebHbIx
NCMOMHWTENEN, COCTOAWMX Mpu cygax w  paboTaBwmMX HEMOCPELCTBEHHO MOL PYKOBOACTBOM
npegcegarens pamoHHOrO Cyda wunu cyabu, 3ameHuna cnyxba cygebHbIX NpucTaBoB, BO3rnaBrsiemasi
MmaBHbIM cynebHbiM npuctaBoMm Poccuiickon depepaumm, KOTOPbIM MO AOMKHOCTU SABMISIETCS Takke
3amecTuTenemMm mMmHucTpa toctnummn P®. Bo rmaee cnyxb cygebHbix NpucTaBoB B cybbekTax Poccuinckon
depnepaumm HaxoasTcsa rmaBHble cyaebHble npuctaBbl cybbekToB Poccuickon ®egepauum (c1. 5 3 "O
cynebHbix npuctasax”).

CypnebHble npuctaebl cornacHo cT. 4 ®epepanbHoro 3akoHa "O cygebHbix npucTaBax
nogpasgendTcs Ha ABe rpynnbl: cyaebHble npuctasbl, obecrneynBaroLLme yCTaHOBMEHHbIA MOPSOOK
OesTenbHoCTM CcydoB (cunoBas CTpPykTypa), M cygebHble npucTasbl-ucnonHutenu. [llocnegHue
HEMocpeaCcTBEHHO OCYLLECTBASAT (PYHKUUN NO UCMOITHEHUIO CyOebOHbIX akTOB U aKTOB WMHbLIX OpPraHoB.
CypebHble npuctaBbl 0O0beAMHEHbl B MNoApas3deneHMs B COOTBETCTBMM C  aAMUHUCTPATUBHO-
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TeppuTopmanbHbiM AeneHnem cybwektoB Poccuiickon Pepepauum (panoHHbIE, MEXPaNOHHbIE U Ap.),
BO3rnaBnsieMble CcTapLunmM cyaebHbIM NMPUCTaBOM.

Mpn aTOM Xo4eTcA 3amMeTuTb, YTO HelernecoobpasHo, Ha Haw B3mMsgd, B oAHOM dhegepanbHOM
3aKOHe perynupoBaTtb pasfnuyHble MNPaBOOTHOLLIEHWST U MpUpaBHMBaATbL Mexay cobow cratyc nuu,
BbINOSMHAIOWNX OXPaHHble MYHKUUW, U CTaTyC nul, BbINOMHAWNX B OCHOBHOM mMpoLeccyarbHble
yHKUMM. DTO CBSA3@HO C TeM, YTO B HacTosillee BpeMs K cyaebHbIM MpucTaBam-UCMONHUTENSAM,
ABNAWNMCH CyObekTamMn He TONMbKO agMWHUCTPATUBHOTO, HO W TPaXK4aHCKOro, rpaXaaHCKoro
npoueccyanbHOro npaBa, NpeabsBASATCA MOBbILWEHHbIE TpeboBaHUSA K KBanudukaumm WM 3HaHUIO
OFPOMHOIO  MaccuBa perynatMBHOrO npaBa  (rpaXgaHckoro, ©OaHKOBCKOrO — 3akoHO4aTenbCTBa,
3aKoHodaTenbCcTBa O LeHHbIX bymarax u T1.4.). CnegoBaTenbHO, ANst OOCTMXEHUS OCHOBHOW Lenu
NCMOMHUTENBHOIO MPOU3BOACTBA, T.€. 3alMThl FPaKOAHCKMX MpaB NMyTeM MOBbILWEHUSA 3(EKTMBHOCTM
NCMOMHEHNsT CyOebHbIX M MHbIX peLleHun, HeoOXOOMMO [LeATenbHOCTb CyAeOHbIX MNpUCTaBOB-
UcrnonHuTeNen yperynuposaTtb oTaenbHeiM  PegepanbHbiM - 3akoHOM  "O  cyaebHbIX npucTaBax-
ncnonHuTensx", B KOTOPOM MPeAYyCMOTPETb YCIOBUS HA3HAYeHUs1 Ha AOMKHOCTb cygebHoro npucraea-
WCMOMHUTENS M ero cTaTyc, y4nTbiBas TpeOOBaHNS CErOOHSLLHETO OHS.

CornacHo ct1. 10 ®egepanbHoro 3akoHa "O cyaebHbIx npucTaBax" cTapmi cygebHbI nNpucTas
opraHu3yeT W KOHTponuvpyeT paboTy BO3MMaBSiEMOro UM NOApPa3ferieHnss U HeceT YCTaHOBIIEHHYIO
3aKOHOM OTBETCTBEHHOCTb 3a BbINOMHEHWE 3a4adv, BO3JOXEHHbIX HA CydeOHbIX MPUCTaBOB;
obecneunBaeT nNpaBWUiibHOE U CBOEBPEMEHHOE BbINOJTHEHME PACMOPSPKEHUA Npefcefartensd cyga, a
TaKke Cyabu Unv NpeacenartenbCTBYIOLLEro B cyadebHOM 3aceaHun; KOOPOUHMPYET OENCTBUSA CyaeOHbIX
NMPUCTaBOB MO 0DECNeYeHMI0 YCTaHOBIIEHHOIO Mnopsigka AeATenbHOCTU CyOOB UM Cleunanmn3MpoBaHHbIX
nogpasgeneHuin opraHoB BHYTPEHHMX gen no obecrnedeHuto 6e3onacHOCTU cyden, 3acepaTenen,
y4acTHMKOB cygebHoro npouecca, cBugetenen, cyaebHbIX NpuCTaBOB-MCMONTHUTENEN; pacrnopsXaeTcs
OEenN03UTHbIM CYHETOM MnoApasgeneHns cyaebHbIX MPUCTaBOB; OCYLLECTBASET crieumarnbHble NOfIHOMOYNS,
npenycMOTPEHHbIe 3akoHogaTenscTBoM PO 06 ncnonHMTensHOM NPoOn3BOACTBE.

B cooTBeTCTBMM C 3aKkOHOM Ha cTapliero cygebHoro npucrtaBa npy OCYLLECTBMEHUN UM
cneumanbHbIX  MOSIHOMOYUIA, MNPEAYCMOTPEHHBIX —3akoHodaTenbCcTtBoM P® 06  mcnonHUTENbHOM
NpPoOu3BOACTBE, BO3MOXEHbI DYHKLMMN, CBSA3AHHbIE C UCMOSTHEHMEM CyAeOHbIX U OpYrMX akToOB, KOTOpbIE MO
paHee OeNCTBOBaBLUEMY 3aKOHOOATENBbCTBY MCNOMHANUCH B 6OMBLUMHCTBE CBOEM CyaebHBIMM OpraHamu
(paspeweHne Bonpoca 06 oTBode cyaebHOro npucTaBa-UCMONMHUTENS, OTCTYNMEHME OT MpaBui
OTHOCUTENBbHO BPEMEHW COBEPLUEHNSI UCMIONMHUTENbHBLIX JENCTBUIA, O PO3bICKE AOIMKHMKA, O MPUBMEYEHN
K OTBETCTBEHHOCTU WL, MPOTUBOAEWNCTBYHOLLUX CyAeOHOMY MpUCTaBY-UCTOMHUTEMIO, O BO3BpaLLEeHUU
NCMOMHUTENbHBbIX OOKYMEHTOB B3bickatento u gp.). N3 Tekcta PepepanbHoro 3akoHa "O cygebHbIx
npuctaax” (cT. 10) BUAHO, 4TO 00 3TMX PYHKUUSX UK "cneumanbHbIX NOMHOMOYUAX" YTOMSAHYTO NULWb B
KOHLE yKa3aHHOW HOPMbI, XOTSl J@HHbIE MOFTHOMOYMS MO 3HAYMMOCTM U CEPLE3HOCTU AOJKHbBI 3aHMMaTh B
paboTe crapwero cygebHoro npucraBsa Hanbonee BaxHoe MecTO.

B ®epepanbHoM 3akoHe "O cygebHbix npuctaBax" cdopmynupoBaHbl oOwmne TpeboBaHus,
npegbsaBnsieMble K NMuLamM, HasHa4YaembiM Ha SOSMKHOCTb Cy4ebHOro npuctaBa, kak OgHOW, Tak U Apyron
rpynnbl. CyaebHbIM NpUcTaBoM MOXET ObITb TONBKO rpaxaaHuH Poccunckon ®egepauun, gocturiwmi 20-
neTHero Bo3pacTa, MMeKLUn NOSTHOe cpeaHee unu cpegHee npodpeccuoHanbHoe obpasoBaHue. [Ona
cTapLiero cygebHoro npuctaBa HeoOXxoAMMO BbicLLee opuandeckoe obpasoBaHve. CynebHbii npucTas
OOIMKeH ObITb CNOCOOEH MO CBOUM AEMOBBIM U NMMYHBIM KavyecTBaM, a TakkKe MO COCTOSIHUIO 300POBbS
BbIMOMHATE BO3MOXEHHbIE Ha Hero 00A3aHHOCTM, CBA3aHHble C rocyaapCTBeHHow cnyxbon. Ha
OOIMKHOCTb CyAebHOro npuctaBa He MOXeT OblTb HasHa4YeH rpaxgaHuH, MMEeKLWMA CyguMMOoCTb.
CynebHebin npucTaB ABNAETCA AOMKHOCTHBIM JIMLOM M MPUHOCKT NPW BCTYMAEHWMU B AOMKHOCTb NPUCATY
(cT. 3).

Onsa cynebHbIx NpMcTaBOB NpeaycMOTpeHa crneuunanbHas npodeccnoHanbHas nogrotoBka, nocne
NMPOXOXOEHUST KOTOPOM OHM WMMEKT MNpPaBO Ha XPaHEHWE W HOLUEHWE OFHECTPENBHOTO OPYXNUS U
crneuunaneHbIx cpeacts (cT. 4). Kpome XpaHeHUs 1 HOLLEHUS OTHECTPENBHOIO OPYXMS U cneumanbHbIX
cpencTB cygebHbIM MpuctaBam no obecneyeHuo nopsiaka npeaoCcTaBneHo NpaBo NPUMEHATb B Criyvae
HEBBIMOSIHEHMS WX TPebOBaHWM K HapyLIUTENsiM He TOMbKO (PU3NYECKYI0 CWIy, HO U OrHECTperibHoe
opyxue, 1 crneuunaneHble cpeactea. B degepanbHoOM 3akoHe NOAPOGHO onpefeneHo, B Kaknx Cryvyasx u
B KakoM nopsigke cyaebHble npuctaBbl MO obecneyvyeHnto nopsaka MOryT NMPUMEHSITb YKasdaHHbIe Mepbl
NpuHyxaeHunst (cT. 15 - 18), kakoBbl X 0DA3aHHOCTM M MpaBa MpPU BbIMOSTHEHWM BO3MOXEHHbBIX HA HUX
dyHkumi  (ct.  11). CypebHble npucTaBbl Tawkke nognexar o6s3aTenbHOM rocyAapCTBEHHOW
OAKTUIOCKOMMYECKOM perucTpaumMm B COOTBETCTBMM C 3akoHogaTenbctBom PO <*>. Kpowme ToOro, B
depepanbHom 3akoHe "O cygebHbix npuctaBax” onpeferneHbl rapaHTuM NpaBoOBOW U coumarbHOMW
3aWmnTbl cyaebHbIX NMpMCTaBOB, a Takke (PUHAHCMPOBAHWE U MaTepuaribHO-TEXHMYeckoe obecneveHue
cnyx6bl cyaebHbIX NPUCTaBOB.

<*> PepnepanbHbIN 3akoH OT 7 HosiGps 2000 r. N 135-03.
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lMpaBoBoe nonoxeHue cygebGHOro npuctaBa-uCMNonHUTENs onpedeneHo B cT. 12 ®epepanbHoro
3akoHa "O cypebHbix npuctaBax”. Tak, B NpoLecce NPUHyOUTENbHOrO UCMOSTHEHUS CyaebHbIX akToB U
aKTOB A pYyrMx OpraHoB cyAebHbIN NpucTaB-UcnonHuTens 06s3aH NpMHUMaTb Mepbl MO CBOEBPEMEHHOMY,
MOMHOMY W NPaBUILHOMY WCMOSTHEHMIO WCMOMHUTENbBHBIX OOKYMEHTOB; obecneynBaTtb CTOpPOHaM
WCMONHUTENBHOIMO NPOU3BOACTBA UMM WX MPEeACcTaBUTENSM BO3MOXHOCTb MONb30BaTbCA MNpaBaMu,
YCTaAHOBMEHHLIMWU B 3aKOHEe, NPW OCYLLEeCTBNEHUU MPUHYOAUTENBHOMO WCMOMHEeHUs; paccMaTpuBaTtbh
3asiBNeHns W xopaTtanmctBa CTOPOH MO NOBOAY WCMOMHUTENBHONO MNPOM3BOACTBA U BbIHOCUTL
COOTBETCTBYKOLUME MOCTAHOBMNEHNs; OpaTb CamMOOTBOA, €CNMM OH 3avHTepecoBaH B MCXoae
NCMONHUTENbHOIO NPON3BOACTBA.

CynebHbIN NpUCTaB-MCMOSTHUTENb MMEET MPaBOo: BXOAUTb B MOMELLEHMS Y XPaHUNWLLLA AOMMKHUKA;
Npon3BOAUTb X OCMOTPbI U NP HEOOXOAMMOCTUN BCKpbIBaTb; apecToBbIBaTb, U3biIMaTh, NepedaBaTb Ha
XpaHEHNE W peanuv3oBbiBaTb apeCcTOBaHHOE WMYLLECTBO [OIKHUKA; HanaraTb apecT Ha AeHeXHble
cpencTBa M MHble LEHHOCTU OOSDKHWMKA, Haxogswmecss B 6aHKax U MHbIX KPEOWUTHBIX YYpexaeHusx, B
pasMepe, yKa3aHHOM B WCMONTHUTENBbHOM [OOKYMEHTE; WCMOMb30BaTb HEXWUNble MOMELLEHNS,
Haxodswmecss B MyHUUMNANbHOM WM UHOW COOCTBEHHOCTW, ANS BPEMEHHONO XPaHEHUS M3bATOro
MUMyLLLECTBA [OOJMKHMKA; BbI3blBaTb rpadaH W OOMKHOCTHBIX MWL MO MCMONHUTENbHBIM OOKYMEHTaM,
HaxoasWwmMmMcs B MPOU3BOACTBE; NPOBOAUTL Y paboTofgartenen nNpoBepKy WUCMOMHEHUS UCMOSTHUTENbHBLIX
OOKYMEHTOB Ha paboTalLmxX y HUX OOMMKHMKOB; AaBaTb rpakgaHam U OpraHmsauusm, y4acTBYHOLLMM B
NCMNOMHUTENBHOM NMPOM3BOACTBE, MOPYYEHUSI MO BOMPOCAM COBEPLUEHUS KOHKPETHBIX MCMOSNTHUTENbHBLIX
OeNCTBUA; NPOCUTb Cyd WUNU OPYron opraH, BblAaBlUMKA UCMOSTHUTENbHbLIA JOKYMEHT, O pa3bACHEeHUU
nopsiika ero UCMosTHEHMSI.

Kpome TOro, B [OENCTBylOLlEM 3aKOHOAATENbCTBE YCTAHOBIIEHO, 4YTO cyAebHbI npucTas-
UCMOMHUTENb  SIBNSAETCA  OOMMKHOCTHBIM — JIMLOM, COCTOSILUMM  Ha  FOCYdapCTBEHHOW  crnyxoe.
CnepoBaTtenbHO, cTaTyc CyAeOHOro NMpUCTaBa-UCMOSTHUTENSA onpeaenseTcs He Tonbko depepanbHbIMU
3akoHamu "O cyaebHbIx npuctaBax” 1 "O6 UCNOMHMTENBHOM NPOU3BOACTBE", HO U 3aKOHO4ATENBCTBOM O
rocygapcreeHHon cnyxbe B P® <*>. Ha ocHoBaHmu cT. 5 ®depepanbHoro 3akoHa "O6 ocHoBax
rocygapcrBeHHoOn cnyxobbl P®" cynebHble NpUCTaBbI-MCMONHUTENM OOMKHbI OCYLLECTBMATH CBOHO
OesTeNbHOCTb Ha OCHOBE CreayLnX NPUHUMUMOB:

<*> ®epepanbHbin 3akoH oT 31 umona 1995 r. "O6 ocHoBax rocyaapCTBEHHOW cryxbbl PO" //
CobpaHue 3akoHogaTenbctea PP. 1995. N 31. Ct. 2990; Yka3 lNpe3ngeHta PP ot 28 anpensa 1998 r. N
462 "O BHeceHUM U3MeHeHun 1 gononHeHnn B Ykas lNpeangeHTta PO ot 3 ceHTabpa 1997 r. N 981 "O6
YTBEPXKOEHUN MEPEYHEN TOCyLapCTBEHHbBIX AOMMKHOCTEN defeparnbHOM rocygapCTBEHHON criyxobl" //
Poccuinckas raseta. 1998. 6 mas.

- BepxoBeHcTBa KoHcTutyuum PO u degepanbHbiX 3aKOHOB Had WHbIMW  HOPMAaTMBHbLIMU
NpaBOBbIMW aKTaMu U JOJPKHOCTHBIMWU UHCTPYKUNSMM;

- npuopuTeTa Npae 1 ceobog YernoBeka 1 rpaxkgaHMHa 1 NpU3HaHNs NX BbICLLEN LEHHOCTLIO;

- 0043aTEeNbHOCTN WCMOMHEHUS] PELUEHUN, MPUHATLIX BbIWECTOAWMMN  FOCYAaPCTBEHHBIMU
opraHamu 1 pykoBoguTensamu B npegenax ux nosiHoMOYMn 1 B COOTBETCTBUM C 3aKoHOZAaTenbCcTBOM P®;

- OTBETCTBEHHOCTU 3a MPUHMMAaEMbIe PEeLLUEHUS, HEUCMOJTHEHNE UNN HEHaaNexallee UCMNOoNHeHne
CBOWX JOIMKHOCTHbLIX 00s1I3aHHOCTEN;

- BHEMAPTUMHOCTW rOCY4apCTBEHHOW CIYXObI.

Kak rocygapCTBEHHbIA CRyxawui cyaebHbIn NPUCTaB-UCTIONHUTENb WMEET npaBa W HeceT
06s3aHHOCTM B cooTBeTcTBMM co cT. 9 n 10 PepepanbHoro 3akoHa "OO OcHOBax rocyaapCTBEHHOM
cnyxbbl P®", B 4yacTHoCcTW, MpaBO Ha MOMyYyeHMe B YCTaHOBMEHHOM Mopsgke WHdopmauum wu
MaTepuanoB, HEOOXOAMMbBIX OSI1 UCMOJTHEHUS OOMKHOCTHbIX OOSI3aHHOCTEW, MpPaBO Ha MOBbILUEHNE
KBanudmkaumm 3a cyeT cpeacTtB Owogxeta, 06s3aHHOCTb NMoAAepKMBaTb COOTBETCTBYIOLMIN YPOBEHb
KBanuduvkaumm, XpaHuTb TOCYOApCTBEHHYHO M MHYIO OXPaHSAEMYyK 3aKOHOM TawHy, [0DpOCOBECTHO
WCMNOMNHATb AOMXHOCTHbIE 06A3aHHOCTU U T.4.

Ona Hagnexawlero WCMonHeHus 00S3aHHOCTEN, BO3MOXEHHbIX Ha cyaebHoro npucTasa-
WCMOMNHUTENSA KaK rOCyJapCTBEHHONO CNYXallero, B 3aKOHe, MO HalWeMy MHEHu, cnegyet
npegycMOTpeTb TpeboBaHMe O HaNUuMKU y KaHauMaaTa Ha AOMMKHOCTb CyAeObHOro npmucTaBa-McnosTHUTENs
He TONbKO CpedHero unm cpeaHero NpodeccnoHanbHOro 06pa3oBaHns, HO U OKOHYaHUSA cneunanbHbIX
KypcoB, rge Obl m3yyancsa BeCb MacCMB 3HaHWA, Heobxogoumbli B HacTosilee Bpemsi cygebHomy
NPUCTaBY-UCMONHUTENIO AN ycrnewHon paboTel. [locne OKOHYaHWst KypCOB KaHAuOaTbl Ha OOIMKHOCTb
cynebHoro npucraBa-UCMoNHUTENSA OOSMKHbI coaBaTh KBaNMUKALMOHHBIA 3k3aMeH. Caada aK3ameHa
ABNSAETCA OCHOBaHWEM [ HamnpaBfieHVWs Ha CTaXUPOBKY B OAHO W3 MoApas3geneHunn cyaebHbix
npucTaBoB-UcrnonHuTenen. [locne NpPOXoXOeHUs CTaXMPOBKM INULO MOXET OblTb HasHayeHo Ha
JOIMKHOCTb.

Mpn HasHayeHMM Ha [JOIDKHOCTb  CcyAebHOro  npucTaBa-UCMOMHUTENS  OOMKHbI - ObITb
NPeAyCMOTPEHbI HEKOTOPbIE OrpaHnyeHmnst. Tak, He MoryT ObiTb CyaebHbIMY NpUcTaBamMmn-UCnoNHUTENSAMU
nuua, NpU3HaHHbIE MO PELUEHUIO Cyda He4eecnoCObHbIMU UM 4eecnocobHOCTb KOTOPbIX OrpaHnyeHa, a
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TaKkKe MpUBMNEYEHHbIE K YrONOBHOW OTBETCTBEHHOCTU. CyaebHbIN MpUCTaB-UCMONHUTENbL HE MOXET
3aHUMaTbCA ApYro onnadnMBaeMon AedATenbHOCTbIO, KPOMe Mefarormyeckon, HayyHOW W UHOW
TBOPYECKON [OEeATEeNbHOCTbIO, OblTb AenyTaToM 3akOHOAATENbHOro WM MpeacTaBUTENbHOrO OpraHa
BMacTu, y4acTBoBaTb B 3abacToBkax, Nomny4aTb OT (PU3NYECKUX U IOPUANYECKMX NUL NOAAPKN, AEHEXHbIE
BO3HarpaxaeHusi, ccyabl U MHblE YCIyrn, CBSA3aHHbIE C UCMOSTHEHWEM MM AOMKHOCTHbBIX 00S3aHHOCTEN,
He MOXeT WCNnonb3oBaTb B HECNyXeOHbIX Lenax cpeactsa  MartepumanbHO-TEXHUYECKOTO U
MHGOPMaLMOHHOIo obecneveHusi, pPUHaAHCOBbIE CpeacTBa, OPYroe rocyfapCTBEHHOE WMMYLLLECTBO, a
Takke cnyxebHyto MHOpMaUMo, B YacTHOCTU, B MHTEpPecax MOMMUTMYECKUX NApPTUNA, OOLLECTBEHHbIX, B
TOM 4YuCNe PenurMosHbix, opraHm3aumi. CyaebHbIi NPUCTaB-MCMONHUTENb LOSMDKEH, Kak u gpyrue
OOIMKHOCTHbIE NMLUA, TOCYOapCTBEHHbIE ChnyXawme u paboTHMKM CyoeOHbIX OpraHoB, E€XErogHo
JeKrnapupoBaTb CBOW AOXOAbl U NMPEACTaBNATb B opraHbl [0CyaapCTBEHHOW HanoroBow cnyxbbl PO
cBedeHus 00 umyLlecTBe, MpUHaZnexaleMm eMy Ha npaeBe COOCTBEHHOCTU U SBMSIOLLEMCH OOBEKTOM
HanoroobnoXeHus.

YUTto KacaeTcsa cTapluMx CyAeOHbIX NMPUCTaBOB-UCMOSNTHUTENEN, TO OHU AOMKHbl Ha3HA4YaTbCA U3
yncna cyaebHbIX MNPUCTaABOB-UCTIONHUTENEN, WMEKLWNX BbICWIEE lopuandeckoe obpas3oBaHne U
OTpaboTaBLMX B OIMKHOCTM CyaebHOro npuctaBa-UCcnonHUTENs He MEHeE TpeX feT.

Takon NopsOoOK YTBEPXKOEHWS Ha [AOMMKHOCTb MOMOXET obecneunTb Hagnexawun otbop w
MOArOTOBKY KadpoOB CynebHbIX MpUCTaBOB-UCMONMHMTENEN WM CcTapwux cygebHbiX npuctaBoB. 3TO
HeobOXoAMMO Mpexde BCEro MOTOMy, YTO "peanusauus pelieHWi cyga - BaXHas M OTBETCTBEHHAs
paboTa, ee uUcnonHeHne TpebyeT oT cyaebHbIX UCMONMHUTENEN 3HAHWA, YETKOCTWU, OpPraHM30BaHHOCTMY,
OnepaTMBHOCTW, HACTOMYMBOCTU" <*>. [lpu BHECEHWM YKa3aHHbIX W3MEHEHWW W [OOMOSNHEHWA B
OEVCTBYIOLLIEE 3aKOHOAATENTbCTBO MOXHO HaAEATbCS, YTO CyAeOHbIN NPUCTaB-UCMNONHUTENb CNPaBUTCS C
BO3J10’KEHHbIMW Ha HEro 06s13aHHOCTAMM.

<*> llupwuwko A.M. UcnonHeHne cynebHbix pewwenuii. M., 1966. C. 3.

[na noBbileHNss 3¢pEKTUBHOCTM UCMNONHUTENBHOIO npoussoactea B PenepanbHom 3akoHe "O
cyaebHbIX npucTaBax”, Kak y)ke OTMeYasnocb, 3aKpenmneHo MONOoXeHWe, COrfacHO KOTOpPOMYy cyAeOHble
NMPUCTaBbI-UCMONTHNTENN TeNepb MOMHOCTbIO NMOAYMHEHbI OpraHamM WCMOSIHUTENbHOW BNacTU - opraHam
toctvumm (cT. 7). o MHEHMIO HEKOTOPLIX AaBTOPOB, 3TO CAENAaHO AMs Toro, YTobbl 0cBOGOAUTL CyAbl OT
HECBOWCTBEHHON MM (DYHKLIMN MCMOMTHEHMST CODCTBEHHBIX PELUEHUA Y YMEHBLUNTL YPE3MEPHYIO Harpy3sky
cygoen <*>. 3a nonHoe nogvMHeHue CcrnyxObl CyaebHbIX MPUCTABOB-UCMOMHUTENEN OpraHaMm HCTULUU
BbICKa3anocb M OONbLUMHCTBO OMPOLLEHHBIX CyAeOHbIX MpUCTaBOB-UCNONHUTENEW Tynbckon obnactu
(95%). Kpome TOro, cyaebHble MNpPUCTaBbLI-MCMONMHUTENW NogdepXanu HOBEMNbl, codepXalinecs B
denepanbHbiX 3akoHax P®, npegycmartpuBalolime 3HauymMTeNbHOE paclUMpEHNE MOSTHOMOYUIN CyLeOHbIX
NpPUCTaBOB-UCMONHUTENEN.

<*> CmM.: KoBanes B. 3auem Ham HyxHbl cyaebHble npuctaBsbl // Poccunckas raseta. 1997. 21 mas;
CapblueB A. CygebHbin npucTas - Nnuo gormkHocTHoe // Poccuiickas octuuma. 1996. N 6. C. 38 - 39.

MOXHO cornacuTbCsl C yKka3aHHbIM MHEHMEM, HO HaCTOpaXuBaeT TOT (hakT, 4YTO AesTenbHOCTb
cynebHbIX MPUCTaBOB-UCMONHMUTENEN NPAKTUYECKN BbiBEAEHA U3-MOA KOHTpons cyaa. Ccbinka Ha To, YTo
BCe AeunctBua cyaebHOro npucTtaBa-UCMONHUTENS MOXHO obxaroBaTb B Cyd, He NpeacTaBnsercs
OOCTaTovyHO ybeauTenbHOW, TaK Kak 3TO He MO3BOSISIET OMepaTMBHO M MOBCEMECTHO OCYLLECTBNATb
KOHTPONMb 3a [eATenbHOCTb0 CcyaebHbIX MNpucTaBOB-UcnonHuWTenen. Henb3da 3abbiBate M O
CYLLIECTBYIOLLEN B HALLEN CTpaHe KOPPYNLUMM KaK B BbICLUMX, TaK U B HU30BbIX 3BEHbSIX FOCYAapCTBEHHOM
Bnactn <*>. OTOpPBaHHOCTb CyAEeOHbIX NPUCTaBOB-UCMONHUTENEN OT CyAeOHOro KOHTPOMsi MOXET TOSbKO
ycyryoute npobnemy Koppynumm B CUCTEME NPUHYAUTESTBHOMO UCMOMHEHUS CyaebHbIX N OPYrMX aKToB.
Takum obpa3om, ecTb OCHOBaHWsl monaraTb, YTO BblBEAEHWE MPUHYAUTESNTbHOrO WMCMOSTHEHUS W3-MoA4
KOHTpONs cyga He npubaBnsieT adEKTUBHOCTA UCMONTHUTENBHOMY MPOU3BOACTBY, XOTA 3TO ABMAANOCH
OCHOBHOW Lienblo NPUHATUA begepanbHbIX 3aKOHOB.

<*> Cwm.: CapatoB [l.A., Jleeun M.U., Unpuk M.J1. Poccns un koppynuusa: kto koro: Ooknag //
Poccunckas raseta. 1998. 19 despans.

CornacHo ®egepanbHoMy 3akoHy "O6 MCNONHWUTENBHOM NPOU3BOACTBE" paclUMpPeHne NONTHOMOYNIA
cynebHbIX MPUCTaBOB-UCMONMHUTENEN BbIPA3UOCh MNPEXAe BCEro B TOM, 4YTO cyAebHbIi nmpucTas-
WCMONHNTENb CaMOCTOATENBHO BO30YXXOAeT WCMOMHUTENbHOE MPOM3BOACTBO MYTEM  BbIHECEHWS
NMOCTAHOBMEHUSA N TaKkkKe CaMOCTOATENbHO BbIHOCUT MOCTAHOBMEHNE O BO3BPALLEHUN UCMOMHUTENBHOIO
OOKYMeHTa B3bICKaTEM B Criydae HecobniogeHust TpeboBaHun, NpeabsiBNEHHbIX K UCMONTHUTENbHOMY
OOKyMeHTy. Bonpocbl 06 OTNOXEHUM WCMOMHUTENbHBLIX OEWCTBUN, OO0 OKOHYaHWU WCMOJTHUTENBHOrO
NMpoM3BOACTBA COMMAacHO [AEWCTBYIOLLEMY 3aKOHOA4ATENbCTBY TaKKe pellarTca Tenepb CyaebHbIM
npuctaBoM-ucnonHutenem. C NMCbMEHHOro paspelueHus crapllero cyaebHoro npuctaBa CyaeOHbIN
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NPUCTaB-UCMNONMHUTENDb MOXET B HEOOXOAMMbLIX Crydasix OTCTynaTb OT MpaBuIT OTHOCUTENBbHO BPEMEHMU
COBepLUEHUST UCMONHUTENBHBLIX OEWCTBUIA, pellaTb BOMPOC O PO3bICKe AOMKHWKA, ero MMmyLlectsa unm
po3sbicke pebeHKa, BOMPOCbI O BO3BPALLEHMU MWCMONTHUTENLHOrO [OKYMEHTa B3bickaTento 6e3
WCMOMHEHNSI, O MPUBMNEYEHUN K OTBETCTBEHHOCTM fvL, NPOTMBOLAEWCTBYIOLWMX CcyaebHOMY npucTaBy-
WCMOSTHUTENIO WUIM HE WCMOJSHSOLWMX BO3MOXEHHbIX HA HUX OOSI3aHHOCTENW, O 3aMEeHe CTOPOHbI B
NCMONHUTESNTbHOM MPOU3BOACTBE €€ NPaBOMPEEMHMKOM, O Ha3Ha4YeHUU crneunanncTa ans pasbscHEHNs
BO3HMKAOLLIMX NPU COBEPLLUEHUN MCMONMHUTENBLHbLIX AENCTBMIA BOMPOCOB, 06 OTBOAE creuuanucta unm
nepesogumka (ct. 12, 26, 28, 32, 41, 43, 85, 87 ®3 "O6 ucnonHutensHom npoussoacTee"). Bonpoc 06
oTBOAE CcynebHOro npucTaBa-UCMONMHUTENSA pas3pellaeTcs CTaplwmM cyaebHbiM npuctaBom (cT. 43).
PaHee Takoro poga BoMpocbl MOr paccmatpuBaTtb TONbKo cyabsi (cT. 344, 350 - 353, 365 n gp. ITIK
PCOCP).

Takum oOpa3oMm, 3aKOH CYLLLECTBEHHO WU3MEHMUIT M pacLUMpUT MOSTHOMOYUS CyAeOHbIX NPUCTaBOB-
NCMOMHUTENEN MO CPaBHEHWUIO C TEMW, KakuMu obnaganu cyaebHble UCMONMHUTENW, COCTOSIBLUME MpW
cynax. OgHako, aHanuavpysl ykasaHHyl TEHOEHUMIO pas3BUTUS UCTONHUTENbHOIO MPOM3BOACTBA, B
depepanbHoM 3akoHe "OO WUCMOMHUTENBHOM MNPOM3BOACTBE" HETPYAHO BbISBUTE HEOOBACHUMbIE
npotueBopeunsi. Hanpumep, nodemy Tenepb cyaeOHbI NPUCTaB-UCNOMHUTENL C  MUCbMEHHOIO
paspeLleHns cTaplero cygebHoro npuctaBa BO3BpaLlaeT UCNOSNTHUTENbHBLIN AOKYMEHT 6€3 NCMOoHEeHNs
B3bICKATEN0 W caM MyTeEM BbIHECEHWS MOCTAHOBMEHWUS MPUHMMAaET peleHne 06 OKOHYaHuu
WCMOSTHUTENBLHOrO MNPOM3BOACTBA; B TO K€ BPEMS pelleHMe O MpeKpalleHUM WCMNOSTHUTENbHOro
Npou3BOACTBa, O MPUHATUN OTKa3a B3biCKaTens OT B3biCKaHUSA, 00 yTBEPXOEHMM MUPOBOrO COrfalleHus
Mexgy CTOPOHaMWM WCMOMHWUTENBHOTO MPOU3BOACTBA, O MPUOCTAHOBIEHMM U BO30OHOBMNEHMM
npou3BoAcTBa, 006 OTNOXEHUM UCTIONHUTENbHBLIX AENCTBUMA NPUHMMAaeTCsa cyaom (cT. 22, 23, 24 ®3 "O6
ncnonHuTensHom npoussogctee”, cr. 435 - 440 [TIK P®, cr. 327, 328 AlK P®)? B yem xe Torga
BblpaXaeTcad OcBOOOXOeHMe cyga OT "HECBOMCTBEHHBIX €My pacrnopsguTenbHbiX yHKuun" Mo
NCMNOMHEHNO cyaebHbIX 1 OPYTNX aKkToB?

Ecnn 3akoHopaTene XOTen COXpaHWTb CyAeOHbI KOHTPOMNb 3a OonpefeneHHbIMU OeNACTBUSMU
cynebHoro npuctaBa-ucnonHUTenNs, TO NorMyHee Obino Obl COXpaHWTb €ro 3a Takum LENCTBMEM, Kak
BO3BpaLLleHNEe MCMOSIHUTENBLHOrO [OOKyMeHTa B3bickatento 6e3 wucnonHewunss (ct. 26 ®3 "O6
NCMOMHWUTENBHOM MPOM3BOACTBE"), MOCKONbKY WMMEHHO MPW COBEPLUEHWMU OAHHOTO WCMOMHUTENBHOMO
OEeCcTBUST HeoOXOoOMM caMmbld XKECTKUA CyLeOHbIA KOHTPOMb 3a OEesATENIbHOCTbI AOMKHOCTHBIX Nl B
Lensx WCKIYEHMs criyqaeB 3noynotpebneHus BnacTbio. YTBepxAaas MnocTaHoBreHue cygebHoro
NPUCTaBa-NCMOSTHUTENST O BO3BPALLEHNM MUCMOSTHUTENBHOIO AOKYMEHTA, Ccyabs MOr 6bl KOHTPONMPOBATb
0BOCHOBAHHOCTb BO3BPALLEHUS MCMOSTHUTENBHOIO AOKYMEHTa B3bickaTerio 6e3 MCMOoNHeHus B criyyae
HEBO3MOXXHOCTWN YCTAHOBUTb MECTO HaXOXOEHWS OOMKHUKA UK ero MMyLLLECTBA U B CllyYae OTCYTCTBUS
y [OOIDKHUKA MMyLLecTBa WNM [OXOOO0B, Ha KOTOpble MOXET ObiTb OOpalleHO B3biCKaHue, a Takke
NMPaBUITbHOCTb COCTAaBIIEHWSI COOTBETCTBYHOLLLErO akTa, U BCE M OOMYCTMMblE 3aKOHOM MO OTbICKaHMIO
MMyLLEeCTBa WM JOXOAOB AOMDKHUKA Mepbl  MPUHATBI  CyAeOHbIM  MPUCTABOM-UCMOSNTHUTENEM.
MpepcTtaBnsieTcd, 4to B CT. 26 depepanbHoro 3akoHa "O6 MCNONHWTENLHOM MPoM3BOACTBE" crnegyeT
YCTaHOBMWTb MOMOXEHNE, COrMacHO KOTOPOMY BO3BpalLEeHWE WUCMOSTHUTENBbHOrO AOKYMEHTa B3bICKaTenNio
6e3 UCMOMHEHWs!, BbidaHHOrO apbuTpaXHbIM CyooM, NMPOM3BOAUTCA apbuTpaXHbiM CyooM MO MEcCTy
HaxoXgeHus cygebHoro npucTaBa-UCMOMHUTENS, BO BCEX OCTamnbHbIX Cly4asx BO3BpalleHue
NCMOMHUTENBHOTO AOKYMEHTa B3biCKaTento 6e3 MCMOMHEeHMS NPOM3BOAUTCA CyAOM OOLLEN HpUCOMKLMM
Mo MeCTy HaxoxgeHust cygebHoro nmpucTtaBa-ucnonnutens. PelueHne gaHHOro Bonpoca MoOXeT ObiTb
OTHECEHO K NOACYAHOCTU MUPOBOIO CyAbM.

MoMMMO paclumpeHus nNpae 1M NOMHOMOYMI cygebHoro npuctaea-ucnonHutend, B degepanbHOM
3akoHe "OO6 WMCNONMHUTENBbHOM NPOM3BOACTBE" HALWUMO OTpaXeHue [MONioXKeHMe, Kacarlieecs
MaTepuanbHOrO CTUMYNUPOBAHUS OEeATENbHOCTUM CyAebHbIX MpUCTaBOB-UCMOMHUTENEN. Tak, cornacHo
cT. 89 cynebHbIi MpucTaB-UcnonHUTENb, ObecneyvMBLUMA pearibHOE W CBOEBPEMEHHOE WCMOMHEHNEe
NCMOMHWUTENBHOTO AOKYMEHTa, NonydaeT Bo3HarpaxgeHve B pasmepe 5% OT B3bICKaHHOW MM CyMMbl U1K
CTOMMOCTM MMyLLecTBa, HO He 6Oonee 10 MMHUManNbHbIX pa3MepoB omnnartbl Tpyga, a no
NCMOMHUTENBHOMY AOOKYMEHTY HEVMMYLLECTBEHHOrO Xapaktepa - 5 MWHMMAanbHbIX pasMepoB onnarhbl
Tpyoa. YkasaHHas pegakuus cT. 89, onpegensiowas, B KakMx cnyvasx cygebHble npucTaBbl-
NCMOMHMUTENN MOMyYaloT BO3HArpaXKgeHne, Ha Hal B3rnag, sBnsercs HeTodHon. OHa He JaeT MoHATMSA
peanbHOro MCMNOSTHEHMS UCTIONHUTENBHOMO AOKYMEHTa M MO3BONSET BO BCEX Clydasix CBOEBPEMEHHOrO
OKOHYaHUSA  VCMOJSTHUTENBLHOrO MPOM3BOACTBA MPUMEHSITb MaTepuanbHOe MOOLpPEHNEe CyaeOHbIX
NMPUCTaBOB-UCTIONHUTENEN, YTO B COYETAHMU C CaMOCTOSTENbHbIM pelleHneM cygebHoro npucrasa-
WCMOSNTHUTENS BoMpoca 00 OKOHYaHUM WCMOSNTHUTENBHOIO MNPOM3BOACTBA HEM3DEXHO npuBedeT K
3110ynoTpetneHnsm.

Mo Hawemy MHeHut0, Gonee BepHO Obln pelweH BOMPOC O BO3HarpaXxaeHun cyaebHbIx
ucnonHutenen B [MoctaHoBneHun Coseta MuHuctpoB CCCP ot 25 oktabps 1989 r. N 896 "O6
yrnyylweHMn  maTtepuanbHoro  obecneyeHust pabOTHWMKOB  Cy[OB, OPraHoB  MpOKypaTypbl U
roCy4apCTBEHHbIX HOTapuanbHbIX KOHTOP" <*> B KOTOPOM nNpeaycMaTpvBanocb, 4YTO CyOeOHbIv
WCMOMNHUTENb MOXET ObiTb MPEMUPOBAH TOMBbKO MPU YCIIOBMU COBEPLUEHVS MM aKTVMBHbIX LENCTBUMN,
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CBSA3aHHbIX C OTbICKAHWMEM MMYLLECTBA AOMKHMKE, B TOM YMCIEe OEHEXHbIX CPEACTB, MPUHATUEM Mep Mo
€ro CoxpaHeHUo 1 peanusaumm.

Takvm o6pa3om, B [OEUCTBYIOLLEM 3akoHOAATeNbCTBE crieayeT YTOYHWUTb KpUTEpUM pearbHOro
UCMOSTHEHUSI  UCMONHMTENbHOTO  [IOKYMEHTa W CBOEBPEMEHHOTO  OKOHYaHWs  UCMOJSTHUTENbHOro
MPOM3BOACTBA, NPU  KOTOPbIX CydeOHbIM  MpUCTaBaM-WUCTIONHUTENAM  NPOM3BOAWTCHA  Bbinnara
Bo3HarpaxaeHus. Mpu 3TOM B 3aKoHe HeobXOAMMO MpPeayCMOTPETb BO3MOXHOCTb 0OXaroBaHWs
cynebHbIM NPUCTaBOM-UCMONHUTENEM BbILLECTOALLEMY [OMMKHOCTHOMY IMLY WM B Cyd OTKasa B
BbINnate eMy mMaTepuarnbHOro Bo3HarpaxkaeHusl, kak 3To Gblno npegycMoTpeHo n. 277 WHcTpykuum o6
WCMONHUTENBHOM MPOU3BOACTBE, a TaKKe HEBO3MOXHOCTb OOpaTHOro B3bICKAHUS MaTepuarnbHOro
BO3HarpaykaeHusl, BbINMadeHHoro cyaebGHOMY MNpPUCTaBY-UCTIONHUTENMIO, B Crydae WCMOMHEHUS UM
cynebHoro akra, BCTYMMBLLErO B 3aKOHHYH CUIy, HO BMOCMNEOCTBUM OTMEHEHHOro Wiy M3MEHEHHOro B
nopsaKe HaA30pa UMK No BHOBb OTKPLIBLUMMCS 06CTOATENLCTBAM.

HenocTtaTkom AeicTBylOLEro 3akoHodaTenbCcTBa 06 MCMNOMHUTENBHOM NMPOU3BOACTBE SABMNSETCA U
TO, YTO B HEM He YCTaHOBIEHbl KOHKPETHble MONIOXKEHUs, MO3BONsloWMe B criyyae HeUCMorHeHus!
UCMOMHUTENBHOMO OOKYMEHTa MO BMHE CyAeGHOro npucTaBa-MCrONHUTENS B3biCKMBATb C MOCregHero
BECb TMPUYMHEHHBIA B3bicKaTento yulepb, kak 3To OblNo MpeaycMOTPEHO, Hanpumep, B YcTase
rpaxgaHckoro cygonpousBoactea 1864 r. <*> korga 3a ynyweHUss MpW  UCTIOSNTHEHUW CBOMX
06si3aHHOCTE cyaebHbIM MpUCTaB MO  OMpederieHMio cyda nofdBeprancs B3biCKaHUIO —KanuTtana,
MPOLEHTOB U APYrMX WU3OepeK, ecnu Oblfo [oka3aHo, YTO OT ero YnylweHusl NocrenoBasno COKpbITUe
MMYLLLECTBa UMW Camoro OOMKHKKa, noanexallero 3agepxaHuio (cT. 953).

<*> YcTaB rpaxgaHckoro cygonpouasogcrtea. Cl16., 1883.

B AIK P® ycraHoBneHa OTBETCTBEHHOCTb 3a HEWUCMNOSIHEHWE WNW HeHaanexaiiee UCNoNHeHue
cyaebHbIM nNpucTaBoM-UcnonHuTenem ceoux obsizaHHocTen. B cr. 330 AlNK P® 3akpenneHo, 4To Bpeq,
MPUYNHEHHBIN CyAebHbIM MPUCTABOM-UCMONTHUTENEM B pe3ynbTaTe HEUCTONHEHUSA UKW HEHaANexalero
NCMNOJSTHEHNA CBOMX 00A3aHHOCTEN MO UCMONHEHUIO NCMOMHUTENBHOMO NIUCTA, BblAAHHOTO apbuTpaXkHbIM
CydoMm, NOANEXMT Bo3MeLLeHnto. [pruyem Takoe TpeboBaHne paccMmaTtpuBaeTca apOUTpaxHbIM CyaoM Mo
obuwmm npaBunam nckosoro npounssoactea. B ITIK PO Hopma, onpeaensiowas nopsagok npeabasrneHns
TpeboBaHMs O BO3MELLEHMU MPUYMHEHHOTO MNPW MCMOJSTHEHWMU WCMONHUTENbHOrO nucrta yuwepba K
cyaebHOMy NpUcTaBy-UCMONHUTENID, OTCYTCTBYET.

KoHeuHo, B depepanbHOM 3akoHe "OO MCMONMHMTENbLHOM MNpPOM3BOACTBE" 3akpernneHo obliee
MONOXeHNe, COrnacHoO KOTOPOMY Bpe[, NMPUYUHEHHBIN CyaebHbIM NPUCTaBOM-UCTIONHUTENEM rpaXaaHam
W opraHusauusiM, MOAMNEXWT BO3MELLEHWIO B  MNOpsiAKke, NPedyCMOTPEHHOM  FpaOaHCKUM
3akoHogaTtenbcTBoM P®. OgHako MeXaHU3M Takoro BO3MELLLEHMS Noka He paboTaeT, Tak Kak B 3akoHe He
YCTaHOBMEHO, YTO CyAeOHbIi MNpUCTaB-UCTONHUTEND BO3MELLAET Bped, MNPUYUHEHHBIN VMMEHHO
HEUCMOMNHEHNEM WIMM  HeHagneXxawum UCMOSIHEHMEM CBOMX OOSI3aHHOCTEW MNpU  UCMONHEHUU
NCMOMHUTENBHOTO JOKYMEHTA.

2. ﬂpaBa 1 0693aHHOCTK B3bICKaTENS N AOIMKHUKA

OCHOBHbIMU CyOBEKTaMM MPABOOTHOLLIEHUNA, BO3HWKAKOLWIMX B MCMNOSIHUTENIBHOM MPOU3BOACTBE,
ABNSAOTCA CTOPOHbI, T.€. B3bICKaTenb U AOMMKHUK. Bbe3 B3bickaTens v [OIMKHMKA MPaBOOTHOLLIEHUS B
MCMOMHWUTENBHOM MNPOM3BOACTBE MOTepsinu Obl cmbicr, noatomy B ®degepanbHoM 3akoHe "OO6
NCMOMHWUTENBHOM MPOM3BOACTBE" CTOPOHbI, B3biCKaTENb W AOMMKHUK, CPeau Ivu, y4acTBYHOLUX B
NCMONMHUTENBHOM NPOU3BOACTBE, BblAereHbl NePBbIMMU.

B HasBaHHOM 3akoHe B3bicKaTernb ONpefenseTcs Kak rpakaaHuH UM opraHu3aumsi, B Mofb3y WIm
B MHTepecax KOTOPbIX BbldaH WCMOMHUTENbHbIA OOKYMEHT, a [OO/MKHUK - KakK [PaX4aHuH Wnu
opraHusaumsi, obs3aHHble MO MWCMNOSIHUTENbHOMY [OKYMEHTY COBEPLUNTb OMNpPeAerieHHble OEenCcTBUs
(nepenatb OEHeEXHble CPeACTBa U UHOE MMYLLECTBO, WCMOSMHUTE MHble 00S3aHHOCTUM WM 3anpeTbl,
NPeoyCMOTPEHHbIE  UCMOSTHUTENbHBIM ~ JOKYMEHTOM) WM  BO3AepXaTbCA OT MX coBeplieHud. B
NCMOMHUTENBHOM MPOV3BOACTBE MOXET ObITb HECKOSTbKO B3bIiCKaTenen wunvM OOMmkHuKoB (cT. 29). B
3aKkoHe Takke OroBOpPEHO yyacTue B UCMOJTHUTENBbHOM NPOV3BOACTBE HECOBEPLUEHHONETHNX B KA4YecTBe
CTOPOH, NPaBOMPEEMHMKOB B Criyyae BbIObITUS OOHOW M3 CTOPOH M npeactaBuTenen ctopoH (crt. 30, 32,
33).

Kpome Toro, B ®enepanbHom 3akoHe "OO6 MCNOMHUTENBHOM NMPOM3BOACTBE" 3aKpenneHbl obLine
npaea 1 0693aHHOCTN CTOPOH B MCMOSTHUTENTbHOM NMPOV3BOACTBE.

Tak, Npu COBEPLUEHUN WCMOSTHUTENbHBIX OEWCTBUA CTOPOHbI WMMEKT MNpaBO 3HAKOMUTBCS C
mMaTtepuanamMm WCMONMHMTENBHOIO MNPOM3BOACTBA, AenaTtb M3 HUX BBIMUCKU, CHUMATb C HUX KOMWMW,
npeacTaBnsATb AOMOSNHUTENbHbIE MaTepuanbl, 3asBNATb XOOaTanWcTBa, y4acTBOBATb B COBEPLUEHMM
WCMOMHUTENbHbIX JENCTBUN, AaBaTb YCTHbIE U NMUCbMEHHbIE OOBACHEHMS B MPOLIECCE UCMOSTHUTENMBHbIX
OEVCTBUM, BbICKa3blBaTb CBOM [OBOAbI U COOBpaXeHUs MO BCEM BOMPOCaM, BO3HMKAKOLMM B Xo4e
WCMNOMHUTENBHOIO NPOU3BOACTBA, BO3paXKaTbk NPOTMB XO04aTancTB, JOBOLOB U COOOPaKEHWUI APYrMX MWL,
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y4acTBYIOLLUX B UCMONHUTENbHOM NPOU3BOACTBE, 3asBNsATb OTBOAbI, 3aKnio4aTb MMPOBOE cornaileHuve,
obxanoBaTb Aencteus (6esgencrene) cyaebHOro npuctaBa-UCnonHUTENS.

Bmecte c¢ Tem CTOpOHbI 00S13aHbl MpPWM COBEPLUEHWMM WCMONHUTENbHBLIX AEACTBUIA MCNOMHATb
TpeboBaHusa 3akoHogaTenbcTBa Poccuiickon ®egepaunm 06 MCNONHUTENBHOM NPON3BOACTBE.

Momunmo obLmx npae 1 06513aHHOCTEN Y CTOPOH eCTb CBOM creLunduryeckme npasa n 06s93aHHOCTY.
B oTHOWeHUn B3biCKaTeNs MOXHO BbiAENWUTb Takue npaea, Kak npaBo obpaTutbca K cyaebHomy
NpUCTaBY-UCNONHUTENO C TpeboBaHWeM O BO3OY>XOEHNM MCMOSNTHUTENBHOro NpomasoacTea (cT. 9), npaeo
3HaTb, FAe HaxoOWUTCS WCMOMHWUTENbHLIA OOKYMEHT B [OaHHbLI MOMEHT, MOCKOMbKYy Ha cyaebHoMm
NpuUcCTaBe-uCMonHUTENe nexnt 00s3aHHOCTE M3BelwaTb B3bickaTens 000 BCeX NepeMeLleHusaX
WCMOMHUTENBHOTO AOKyMeHTa (cT. 11); npaBo oOpawatbCa C 3asBlEeHMEM O BOCCTAHOBIEHWM
MPONYLLEHHOrO CPOKa NPeabABNEHUS UCTONMHUTENBHOrO NUcTa UM cyaebHOoro npukasa K MCMNOSTHEHUIO
(cT. 16); mpaBo nony4atb MHOPMALMIO OT HANOrOBbIX OPraHOB O HANM4YMU Y AOMKHMKA CYETOB U
BKNagoB B OaHKax W WHbIX KPEOWUTHbIX oOpraHusauusx (cT. 46); npaBo TpeboBaTb OT [OIMKHUKA
BO3MelleHMe pacxofoB MO ero posbicky W APYrMX aBaHCUPOBAHHbIX CYMM, CBSiI3@HHbIX C
OCYLLIECTBMNEHMEM MPUHYOAUTENBHOrO UCMONHeHus (cT. 28, 83); NpaBo NpeabsABUTb OPraHM3auumn UCK O
B3bICKaHUM noAniexallen yoepKaHuio ¢ A0MKHMKA CYyMMbl, HE YAEPXKAHHOW MO BUHE 3TOW OpraHusauum
(cT. 91); npaBo OTKa3aTbCA OT B3bICKAHWs, OT MOMyYEHMSI MPeaMETOB, U3bATLIX Y AOMMKHMKA MNpuU
NCMOMHEHNN COOTBETCTBYHIOLLLENO MCMOJTHUTENBHOIO JOKYMeHTa (CT. 23, 56); NpaBo ocTaBuTb 3a COOOM He
peanv3oBaHHOE B 2-MECHAYHbIA CPOK apeCTOBaHHOE MMYLLIECTBO AOMKHMKA (CT. 54).

B HacTosiwiee Bpemsa lMNpukazom MuHuctepctea P® no Hanoram u c6opam ot 23.01.2003 N BI'-3-
28/23 ytBepxgeH [lopsiook NpenoCTaBrneHWst HanoroBbiIMU OpraHamu WHGOPMaUMM B3bICKATeM O
HanM4YMM y OOMKHUKa-opraHM3aumm CH4eToB M BKNaAoB B 6aHKax U MHbIX KPEOUTHbIX OpraHmsauusax <*>.
Mony4yeHne ykasaHHOW MHOPMaLMM OCYLLLECTBIISAETCA NO NOYTE NyTEM HanpaBfieHUsl 3aKa3HOro NMcbma
B Hanorosbin opraH. OTBET B3bICKATENIO HANOroBbLIM OPraHOM TakkKe OTMNPaBMASAETCS MO NoYTe 3aKa3HbIM
nMcbMOM. HanoroBbii opraH npegocTaBnseT MHpopMauuio B3bickaTerno 0 dhakTe Hanmyuns y JOrmKHMKa-
OopraHu3aumm TOMNbKO OTKPbITbIX CHETOB.

<*> Poccuiickas raseta. 2003. 20 deBpans.

Cnenyetr OTMETUTb, YTO NMPaBOBOE MOJSIOXEHME B3biCKATENs TaKOBO, YTO AN cOOMaeHus ero
WHTEPECOB B NCMOMTHUTENBHOM NPOU3BOACTBE NpaB, NPeaoCTaBneHHbIX eMy PegepanbHbiv 3akoHoM "O6
NCMOMHUTENBHOM MPOM3BOACTBE", IBHO HELOCTATOYHO. [0CyaAapCTBO HE MOXET ObiTb ©e3pasnmuHbIM K
aKTUYECKOMY UCTMOMHEHUIO BLIHOCMMbIX CyAEeOHBIMW OpraHamu pelleHun, a hakTmdeckoe UCMOMHEHNe
BO MHOIOM MpefonpeaenseTca TeMU OENCcTBUSMU MO ODECNEeYeHuo WCMONHEHWs, KoTopble Obinuv
npeanpuHATEl B XOOE€ BCEro pPacCMOTPEHMSI TPaKOAHCKOrO Aena, HaumHas € ero Bo30yxaeHus u
MOArOTOBKM k cyaebHomy pasbupatensctBy. B cBA3u ¢ atum B [TIK PO (rn. 13) 3akpenneHo npaBo mctua
Kak npeanonaraemoro B3bickaTens obpaiiaTtbCs B cyq C 3asBrneHvem ob obecrneyeHum ucka, npuyem
Takoe obecneyeHne OoMycKaeTcsa BO BCSKOM MOMOXEHUW Aena, ecrnv HenpuHATne mep no obecrneyeHunto
NCKa MOXET 3aTPyaHUTb UK cAenaTb HEBO3MOXHBIM MUCTOMNHEHNE PELLIEHUs cyaa.

ObecneyeHne ncka sIBNAETCA OQHON M3 BaXKHbIX F@apaHTUI 3aLLWTbl NPaB rpaXKaaH U lpuandeckmnx
nuu, NPegyCMOTPEHHBIX KaK TPadkOaHCKMM MnpoleccyarnbHbiM, Tak U apbuTpaskHbIM NpoLeccyanbHbIM
3akoHogatensctBoM (M. 8 AINK P®). O6ecneveHne wucka npeacraBnser cobor  "MHCTUTYT,
npegycmMaTpyBaoLLUA NPUHATME CYAOM MEp, KOTOPbIE rapaHTUPYIOT BO3MOXHOCTb peanusauumn NCKOBbIX
TpeboBaHMN B crny4ae YOOBMETBOPEHUs ucka" <*>. [paBuWrbHOE MWCMNOMNb30BaHWE 3TOMO WMHCTUTYTa
obecneunBaeT Hagnexawiee WUCNONHEHNEe CyaebHbIX MOCTAHOBIIEHUA B MOPSAKE MCMOMHUTENBHOMO
NPOU3BOACTBA KaK MPU PpacCMOTPEHUN FPaXKOAHCKOro Aena, Tak U Npy pacCMOTPEHMM TPaXaaHCKOro ucka
B YrorioBHOM gene. 3HadeHue obecneyeHnst ucka 3akrntoyaeTcsi B TOM, YTO MM 3aLUMLLA0TCS 3aKOHHbIE
WHTepeckl UCTua, Korga oTBETYMK OyaeT 4erncTBOBaTb HEAOOPOCOBECTHO UMM Korga BoobLLE HEMPUHSTUE
Mep MOXET MOBIieYb HEBO3MOXHOCTb UCTMOMNHEHNST CyAeOHOro NocTaHOBMNEHMS.

<*> KommeHTapun k ['paxgaHckomy npoueccyansHomy kogekcy PCOCP / lNog pea. npod. M.K.
TpeywHukoa. M., 1997. C. 192.

Mpn obGecnedyeHnn wucka 0OCOBEHHO TECHO MepennieTalTcsa WCKOBOE U UCMOSTHUTENbHOE
NpoM3BOACTBO, BUOHbI MX B3aMMOCBSI3b UM B3aMMO3aBMCMMOCTb. OTO MPOSBNSAETCSA B TOM, YTO camble
He3Ha4yuTenbHbIE OLWMOKM M YNyLLEHWs, JoMNyCKaemble CyaOM B MCKOBOM NMPOV3BOACTBE, B TOM 4YMChE U
npu obecrnevyeHun ucka, MOryT oTpulaTenbHO CKa3aTbCHA M Ha UCMOMHEHUN cyaebHbIX pelleHnn 1 JYawe
BCEro Ha HEM CKa3blBAlOTCH, B TOM YNCIIE U HA CaMOW BO3MOXHOCTU ncnonHeHnsi. A.A. [1o6poBonbCkuii
NpaBuITbHO yKas3biBar, YTo "Bce cyaebHble npoueccyarnbHble JENCTBUSA, HAYMHAA OT NPeabsABEHNs Ucka
N KOHYasi NCMOJTHEHNEM pPeLLEHUs, MPOUCXOAAT UMEHHO MO NoBoAy TOro TpeboBaHUsA, KOTOPOe 3asBNEHO
NCTLIOM K OTBETHYMKY Yepes Cyd MIM MHOM opraH" <*>, N03TOMy O4YeHb BakHO, YTOObI TpeboBaHue mcTua
He TONbKO HaLo CBOE NOATBEPXAEHME B CyaebHOM peLleHnr, HO 1 MOMy4Yusio pearnbHOe BOMSIOLLEHNE B
KU3Hb.
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<*> [lobposonbckuit A.A. VckoBasa dopma 3awmTsl npaea. M., 1961. C. 44,

Ha npakTuke 4acTo BCTpeyarnTCcs cry4vau, Korga OTBETYMK, Y3HaB O NPeAbsBNEHHOM K HEMY UCKE,
3abnaroBpeMeHHO 3ab0TMTCA O TOM, YTOOblI TpeboBaHMe UCTLA K HEMY HMKOr4a He ObIIo UCMOMHEHO,
NpUYHUMasi Mepbl K COKPbITUIO MMYLLECTBA, MOAMexallero obecrneyeHno, ero peanumsauum, nepegade
apyrvm nuuam u T1.4. <*>, noatomy B [TIK P® BepHO pellieH BOMpoc O nopsigke pPacCMOTPEHMS
3asBneHna ob obecneyeHun ucka. CornacHo ct. 141 [TIK P® 3assneHne o6 obecneyeHun ucka
paspeluaeTcsl cyaben, paccMaTpuBaloLMM Oeno, B TOT e OeHb 6e3 U3BeLLleHUss OTBeTYMKa U ApYrux
NUL, y4acTBYOLLMX B AEre.

<*> Cm.: Koznoea H. TanHa nponaswunx 27 munnuapgos // Poccuiickas raseta. 1998. 27 nioHs.

CornacHo apbutpaxHOMy npoueccyanbHoMy 3akoHogaTtenbcTBy (cT. 90 AlNK P®) apbutpaxHbii
cyd Mo CBOEW MHMUMATMBE He NMpuHMMaeT mep no obecneyeHuto ncka. Ha ocHoBaHum c1. 139 TIK PO
BONpoc 06 obecrneyeHMM Mcka Takke pellaeTcs Mo 3asiBNEHW0 N, ydacTBylOLWMX B gene. OTO He
Crny4alHo, TaK Kak Ha COBPEMEHHOM 3Tane pa3BUTUS POCCUMCKOrO MpaBa 3HA4YMTENbHO MOBbILIAETCA
porfb B 3allMTe npaBa ero CyObEKTOB M B NEPBYK O4Yepedb rpaxgaH v topuaudeckux nuu. MNpu atom
KOMNETEHTHbIE OpraHbl rocyjapctsa B cry4vasx M B Npedenax, npegyCMOTPEHHbIX 3aKOHOM, MOryT
OOMOSHATbL MU BOCMOMHATE MHULUMATUBY CYOBLEKTUBHO 3aMHTEPECOBAHHbLIX B MCXode gena nvy <*>,
Takum obpasom, B HacTosiLee Bpems NMPUHLMN OAUCMO3UTMBHOCTU MOSTy4aeT B POCCUMACKOM MpaBe Bce
Oonbluee pasBuTUe.

<*> CMm.. [lammnetoB W.M. PacnopsikeHne CTOPOH rpaXOoaHCKUMKM MaTepuarnbHbiMU U
npoLieccyanbHbIMU NpaBamMu B CyAe NepBon MHCTaHuuMn: ABToped. auc. ... kKaHa. opug. Hayk. M., 1970.
C.6-8.

B 1o e Bpemsi, cobniogas MpUHLMN NpoLeccyarnbHOro paBHOMPaBWUSi CTOPOH, YYWUTbIBasi, YTO
obecneveHne wucka "saTparMBaeT WMYLLECTBEHHbIE WHTEPEChbl Kak [OSBPKHMKA, Tak W OpYrMxX €ero
KpeanTopoB" <*>, HeobXoaMMO B MOSIHOM Mepe 3alMTUTb WX MHTEPECHl, 3aKpPenuB 3aKOHOAaTenbHO
06s13aHHOCTL NMua npu nogdade 3asiBrieHus o6 obecneyeHuM ucka npegocTaBnsATb obecneyeHue
BO3MOXHbIX Ansl OTBETYMKA YObITKOB MM JaBaTb 0653aTeNbCTBO O BO3MELLEHNM yilepba, NpU4MHEHHOro
Mepamu no obecneyveHnto ucka, B criydyae oTkasa B MUCKe.

<*> lNocTtaHoBneHune MNnerHyma Boicwero ApbutpaxHoro Cyga P® ot 31 oktabps 1996 r. N 13 "O
npumeHeHMn ApBUTpaxkHOro npoueccyarnbHoro kogekca P® npu paccmoTpeHuM den B cyge nepsoW
nHcTaHumn" // Poccunckas raseta. 1996. 27 Hos6ps.

YKkasaHHOe 3aKOHOAAaTeNbHOE peLleHne 3aKpPernsyeHo Kak B rpaXdaHCKOM, Tak U B apOuUTpa)kHOM
npoueccax. CornacHo ct. 146 ITIK P® u ct. 94 AlMNK P® cyn, gonyckas obecneveHvne vcka, MOXeT
notpeboBaTb OT UCTUa NpedoCcTaBneHnss obecnevyeHnss BO3MOXHbIX Ansi OTBETYMKA yObITKOB. B cnydae
HenpeaoCTaBNEHNst 3aMHTEPECOBaHHbIM JMLOM obecrnedyeHns BO3MOXHbIX Afsl OTBETYMKA YObITKOB,
BOMPOC O HEOOXOAMMOCTM NPUMEHEHNST Mep Mo obecneyeHnio ncka byaeT paspeluaTbca Cyaben, Mcxoas
N3 KOHKPETHbIX 0O6CTOATENbLCTB Aena. [locne BCTynneHus B 3aKOHHYH CUMy peLleHust CyAa, KOTOpbIM B
MCKe UCTLY OTKa3aHOo, OTBETYUK BNpaBe NpeabsBUTb K UCTLY UCK O BO3MELLEHNM YObITKOB, MPUYNHEHHBIX
eMy Mepamu no obecneyeHuto mcka, NPUHATBIMKW MO Mpocbbe ucTua. Mpu 3TOM aHanorMyHO AOMKHbI
peLuaTbCs BOMPOCHI O BO3MELLLEHMUN YObITKOB OTBETUMKY MOCIE MpeKpalleHns Npou3BoacTBa No Aeny u
OocCTaBIieHUn ucka 6e3 paccMoTpeHus.

oBops 06 obecneveHnn ncka, cnegyeTt Takke OTMETUTb, YTO BO3MOXHOCTb MPUHATUS CYy4OM Mep,
rapaHTMpyloLwux B JarnbHeEnWeM peanusauuio TpeboBaHUM B3biCKaTens, NpeaycMOTpeHa He MO BCEM
BMAaM rpakgaHCKoOro npomssoacTea. Ecnm B uMCKOBOM Mpou3BOACTBE MPedycMOTpeHO obecrneyeHune
1cka, To B NpMKasHOM NPOM3BOACTBE He 3aKpenreHo obecneveHne 3asBneHHbIX TpeboBaHui. Kak nucan
B.O. BunbHsAHCKUI, NpockObl 0 Bbigaye cyaebHoro npukasa "MMerT Lenblo He CTOMNbKO BbIACHUTb BOMPOC
O nMpaBe, CKOMbKO MOMyYuTb OT cydebHOW BAAcTU MNpaBoO Ha MNPUHYAUTENbHOE B3biCKAHME C
YKITOHAIOLLErocsi OTBETYMKA €ro Jofira WU Ha NPUHYAWUTENbHYI nepedadvy UMyLLEeCcTBa Npyu MOMOLLU
cynebHor MCnonHUTENbHOM Bnactn" <*>, Npu 3TOM 3HA4YUTENbHO "ynNpocTuUTb cyaebHbie npouenypbl,
YCKOPUTb 3aluuTy NpaB 1 MHTEPECOB KpeauTopa" <**>.

<*> [paxgaHCKMA MpoLeccyanbHbIl KOOEKC COBETCKMX pecnybnuk: TeKCT U NpakTU4ecKun
kommeHTapun / INMoa pea. A. Manuukoro. Xapbkos, 1926. C. 210.

<**> PeweTHsak B.W., YepHbix N.N. 3aoyHoe npon3BOACTBO M CyAeOHbIM MpUKa3 B rpaXgaHCKoMm
npouecce. M., 1997. C. 69.
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OpHako 6e3 obecnedeHus 3asBrneHHbIX TpeboBaHM CcyaebHbIN Npukas TepseT NPUHYAUTENbHbI
XapakTep 1 ctaHoBuTcs BecrnonesHbiM HOBOBBeAeHMEM. B3abickaTernb, onacasicb, Y4TO AOSMKHMK, NOy4MB
konuto cynebHoro npukasa, B npegocTaBneHHble eMy 3akoHoM 10 aHen (cT. 128 MK P®) moxeT cokpbITh
ncTpebyemMoe MMyLLLECTBO UNWN OEHEXHbIE CPeACTBa, BbIHYXXAEH 00paLLaTeCs B Cyf, B NOPSAAKE NCKOBOTO
Nnpon3BOACTBa, rae BO3MOXHO obecnedeHne mcka. Takum obpa3oM, ecTb OCHOBaHWUA nonaraTb, YTO B
NpenyCMOTPEHHBIN  3aKOHOM MOPSIAOK MPMKA3HOro MpOM3BOACTBA TpebyeTcsa BHECTU W3MEHEHWS,
CBfI3aHHblE C YCTaHOBMEHMEM BO3MOXHOCTU obecrneyeHus TpeboBaHMI Npu nogade 3asiBlEHUst O
Bblgayve cyaebHoro npukasa.

Mpn onpegeneHMnM NPaBOBOrO MOMOXEHUsI B3bICKATeNsl Henb3si He OCTaHOBUTLCS Ha HOpMe,
npegycmMoTpeHHon cT. 83 ®epepanbHoro 3akoHa "OO6 wuCNOMHUTENBHOM MNPOU3BOACTBE", KOTOpas
KacaeTCa aBaHCUPOBaHUS pPacXOAOB MO COBEPLUEHUIO WCMONMHUTENbHbIX AENCTBUIA B3biCKaTeNeMm.
ABaHCOBbLII B3HOC B3biCKaTensl, MEpPeYMCrnsieMbli UM Ha OEeno3WTHbIA CYET COOTBETCTBYIOLLENO
nogpasgenexHnst cyaeOHbIX MNPUCTaBOB-UCMONHUTENEN, BKIOYaeT B cebs pacxodbl, CBSA3aHHbIE C
NMepeBO3KOW, XpaHEHMEM W peanusauvMen MMyLLecTBa [OMKHUKA, C PO3bICKOM [OJDKHMKA W €ero
MUMYyLLIECTBA, C NepeBOAOM (MEPECHINTKON) MO NOYTE B3bICKAHHBLIX CYMM, C OMiaTon paboTbl NepeBOSYNKOB,
MOHATBIX, CMEeUnanMcToB WM MHbIX MWL, MPUBMEYEHHbIX B YCTAaHOBMEHHOM MOPSAKE K COBEPLUEHMIO
ncnonHuTenbHbIx aencteui (ct. 82 ®3 "O6 wncnonHUTENbLHOM MpomM3BoAcTBe"). YCTaHOBMB MOPSOOK
aBaHCUPOBAHUS PAcXOAOB MO COBEPLUEHUIO MCMOJTHUTENbHbLIX AEACTBUI B3biCKaTenem, 3akoHodaTento
HeobOXoAMMO nydllie npogyMaTb BOMPOC O BO3BpaTe MOCregHEMY BCEX 3aTpar, KOTOpble OH MOHECET,
[obrBasick pearnbHOro UCMOITHEHWS CyaeOHOro U NHOTo akTa.

B cBsA3M ¢ 3TMM Henb3sd NpuaHaTtb ygadHow pegakumio n. 3 cr. 83 depepanbHoro 3akoHa "O6
WCMOSTHUTENBHOM MNPOM3BOACTBE", B KOTOPOM 3anucaHo, YTO "Mpu 3aBepLUEHUN WCMOMHUTENbHbBIX
OEVCTBUA aBaHCOBbIA B3HOC MOJSTHOCTBIO BO3BpallaeTcs B3bickaTent". 3akoH He ycTaHaBnvBaeT
MexaHn3Ma BO3BpaTa B3bIiCKaTesllo aBaHCOBOro B3HOCA. HemoHATHO, KTO M KakMm obpasoM OorkeH
BO3BpPaTUTb B3bICKATEMIO €ro AeHexHble cpeactea. 1o HaweMy MHeHuto, Takas abcTpakTHasa 3awuTta
npaB B3biCKATENs B 3aKOHE HegonycTMma.

He HaxoguT onpaBgaHusa M TO, YTO 3akoHodaTenb, NPegyCMOTPEB LUMPOKME MOSTHOMOYUA ANS
cynebHoro npucTaBa-UCMOMNHUTENS, B CryYyae OTKa3a WU YKITOHEHMSI OOMKHMKA OT BO3MELLEHUS
pacxodoB MO €ro po3biCKy WAW pPO3bICKYy €ro umyLlecTBa npegycMaTpvBaeT Ans B3bicKaTens
OTbICKMBaHNE 6eCCNOpHbIX CYMM, CBA3aHHbLIX C UCMOMHUTENBbHBIM NPOU3BOACTBOM, B CyaeOHOM Mopsake,
Npu4eM He yKasbiBaeT, B KakOM, MPMKa3HOM WIM MCKOBOM MPOM3BOACTBE OTLICKMBAKOTCH 3TW CyMMbI, a
nuwb ocBoboXaaeT B3biCKaTeNs OT ynnaThl roCy4apCTBEHHON NOWUHbI. [opsgok B3bicKaHUS pacxodos,
NPoOu3BEeAEHHbIX B CBSA3M C PO3bICKOM OTBETYMKA, WM OOMKHMKA M ero umyllectsa, wunu pebeHka,
OTOOpPaHHOro y [OIMKHUKA MO pEeLleHuto cyda, OnpederieH TOMbKO Afsi OpraHoB BHYTPEHHMX Aen U
nogpasgeneHmn cynebHbiX MpUcTaBoB, KOTOpble MOMyT 0oOpaliaTbCsl B Cy4 C 3asiBNIiEHMEM O Bblgaye
cynebHoro npukasa no ykasaHHbIM TpeboBaHMsM B MOpsigke MpukasHoro npoussogctsa (cT. 122 [TIK
P®).

Onsa Toro 4toObl peanbHO 3alWMTUTL MpaBa B3biCKATENS NPW UCTOMHEHUN CyAeOHOro UM MHOro
akTa, HeobxoaMMo, MO HalweMy MHEHWIo, Npexae Bcero uameHuTb cT. 77 depepanbHoro 3akoHa "O6
NCMOMHWUTENBHOM MPOU3BOACTBE", MPedyCMOTPEB B HeW MNepBOOYepeHOM MOpPSAOK BO3MELLEHMS
B3biCKaTento ero TpeboBaHu B NOfHOM O0ObeMe, 1 CT. 84, yCTaHOBMB B HEW, YTO B Cllyvae oTkasa uiu
YKITOHEHMST [OJDKHMKA OT BO3MELLEHMS B3bICKaTeNl0 pPacxXOAOB, MOHECEHHBbIX MOCHegHUM B CBSI3W C
NPOU3BOACTBOM MCMOSTHUTENbHBIX AEACTBUI, YKa3aHHbIE pacxobl B3bICKMBAKTCA C AOMMKHMKA cyaebHbIM
NPUCTaBOM-UCMOMHUTENEM, KOTOPbIN BEIHOCUT MOCTAHOBIIEHNE O TAKOM B3bICKaHUWN C YTBEPXKOEHVNEM €70
cTapLimM cyaebHbIM NpUCTaBOM.

YcTaHoBNEeHNe NepBooOYEpPEeaHOro nopsigka BO3MELLEHMST B3bICKaTENo ero TpeboBaHuin B NMOSTHOM
obbeme TpebyeT BHECEHUS W3MEHEHWA W LOMOMHEHUA B PS4 OPYrMX 3akOHOAATESbHbIX aKTOB,
PerynupyloLmnx MCNonHUTENbHOE MNPOM3BOACTBO, YTODObI AaHHBIA MOPSIAOK BO3MELLEeHUs TpeboBaHuN
B3bICKaTens He Bbi3biBas HUKaKUX 3aTpygHEHWI 1 B MOOOM Criyqae TpakToBarcsi eqUHO06pasHo.

Cnegyetr BHECTM W3MEHeHWMs W [ononHeHus B cT. 25 u 64 [paxpgaHckoro kogekca PO,
onpegenspLme nopsagok yaoBneTBopeHns TpeboBaHU KPeAUTOPOB NPW MPU3HAHUM UHAMBUAYANbHOTO
npegnpuHMMaTens HecocToaTenbHbIM  (6aHKpPOTOM) M Mpu  NMKBUZAuMM opugudeckoro nuua. B
YKa3aHHbIX HOpMax HeoOXOAMMO YCTaHOBWTb, YTO B CIyyae WMEKLWErocss B OTHOLIEHWMM Takux
OOIMKHMKOB BO30Y>XOEHHOro cyAebHbIM NPUCTaBOM-MUCTNONHUTENEM WCMONTHUTENBHOINO NPOM3BOACTBA B
nepBooYepeqHOM MOpsiAKe BO3MELLAKTCA B MOSTHOM obbeMe TpeboBaHUSA B3biCKaTensi, B TOM 4ucre
CBSi3aHHble C BO30YXOEHMEM WCMOMHUTENBHOIO NPOV3BOACTBA W MPUHYAUTENbHBIM MCMOSIHEHMEM, a
Takke MHbIE pacxodbl, CBA3a@HHbIE C MPUHYAWUTESbHLIM WCMOMHEHNEM WCMOSTHUTENBHOrO [OKYMEHTA.
CooTBeTCTBYIOLLME W3MEHEHWUS OOIMKHbI ObITb BHeceHbl U B CT. 134 ®epepanbHoro 3akoHa "O
HecocToaTensHoCcT (BaHkpoTcTBe)" OT 26 okTAbpsa 2002 r. <*> C Hawen TOYKN 3pEHusi, TOSTbKO TakK
MOXHO 3alUTUTb Hagnexawmm obpa3om npaBa W WHTEPECbl B3biCcKaTens B WUCMNONTHUTENBHOM
npon3BoACTBE.

<*> Poccuiickas raseta. 2002. 2 HosiGps.
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MNpn xapakTepuctvke nNpPaBOBOrO0 MONOXEHWSI B3bICKaTeNnsa B WCMOMHUTENIbHOM MPOM3BOACTBE
obpawiaeTr Ha cebs BHUMaHME TO OOCTOATENbLCTBO, YTO CyAebHOMY MpUCTaBY-UCTOMHUTENO
NPVHaONEeXuUT akTUBHAsi POrb B NPUHYAUTENBHOM UCMNOMHEHUN CyAeOHbIX U APYIMX akTOB, a B3biCKaTemnb
Kak nuuo, HenocpeaCcTBEHHO 3aMHTepecoBaHHOE B peanbHOM UCMONHEHUW UCMOMHUTENBbHOMO AOKYMEHTA,
OKasblBaeT eMy §ub MOCUITbHYIO MOMOLLbL B OCYLLECTBNEHUM MCMOMHUTENbHBIX AencTeuin. OgHako
HekoTopble nonoxeHns PegepanbHoro 3akoHa "OO WCNONMHUTENBHOM NPOM3BOACTBE" MO3BONSOT
YCOMHUTBLCS B TaKOM YTBEPXKOEHUN.

Tak, cornacHo cT. 26 ykazaHHOro 3akoHa K crnyyasiM BO3BpaLleHWUsi UCTIONHUTENBbHOIO AOKYMEHTa
B3bickaTento 6e3 MCNOMHEHNA OTHOCUTCA U TOT, KOraa y AOMMKHMKA OTCYTCTBYIOT MMYLLIECTBO MITM JOXOAbI,
Ha KoTopble MOXEeT ObiTb 0OpaLleHO B3biCKaHUe, a NMpUHsSTbIE cyAebHbIM NPUCTaBOM-MUCMOTHUTENEM BCE
OOMyCTMMble  3aKOHOM  Mepbl MO  OTbICKAHMIO €ro  UMyLllecTBa WM OOXO4OB  OKasarucb
GespesynbratHbiMK.  [MogTBepkgaeTcss 3TO  ODOCTOATENbCTBO aKTOM, COCTAaBMEHHBIM — CyAeOHbIM
NPUCTABOM-UCTIONHUTENEM W YTBEPXKAEHHBIM CTapwum cynebHbiM npucTtaBoM. Ha Haw  B3rnsg,
yKa3aHHOe MnonoXxeHne 3akoHa MOXET MPMBECTU K YCUNEHWUKO TeHAEHUUM (POpMaribHOro OTHOLLIEHUS
cyaebHoro npucTaBa-MCMOSNTHUTENS K CBOMM CIYXeOHbIM 00si3aHHOCTAM, Tem Gonee 4to CyaeGHbIv
KOHTPONMb Hag MpPOM3BOACTBOM [OAHHbLIX WCMOSTHUTENbHBIX OEWCTBUA COrMacHO OeNCTByOLEMY
3aKoHOAATenNbCTBY (hakTU4Yeckn yTpadveH. HemonycTMMocTb BO3BpaTa WCMOMHWUTENBHOTO [AOKYMeHTa
B3biCckaTento 6e3 MCMONHEeHMs MO yKa3aHHOMY OCHOBAHWIO CTaHeT ewe 6boree o4eBUOHOW B cryvae
aBaHCUPOBaHUS B3biCKaTENeM pacxodoB MO UCMOJTHEHUIO.

B aTOM cBA3KM 3acnyxmnBaeT BHMMaHUA Touka 3peHus [O.A. ManeluvHa, KOTOpbIA yTBEPXKAAET, YTO
NCMNOMHeHNe cyaebHbIX NOCTAHOBMEHMIN SIBNSIETCA YacTbH rpaXOaHCKOro npolecca, a yCTaHOBMEHHbIN
3aKOHOM "O[MHAKOBbIN MOPAAOK UCMOMHEHUS CyAeOHbIX aKTOB U aKTOB WHbIX OPraHoOB, BbIHECEHHbIX
COMNacHO pasfnuMYHOM CcheuManbHON Npouedype, BbI3bIBAET 3aMeyaHuss M npegnaraet yCTaHOBUTb
PasnuyYHbIA NMOPSAAOK WUCMOMHEHWUsT CyAeOHbIX U MHbIX MOCTAHOBMEHWA" <*>. Takoe pasnuuune OOIMKHO
KacaTbCsl Mpexae BCEero CTEneHuM ydacTusi cyda B WMCMOMHMTENbHOM MPOU3BOACTBE, T.€. UCMOIHEHue
BbIHECEHHOIO pEeLUEeHNst OOMMKHO OCYLLECTBATHCS NPU aKTMBHOM HEMOCPEACTBEHHOM y4dacTum cyda.
CnepgoBaTenbHO, BO3BpaLLEHWE WCMOMHUTENBHOrO §WCTa, BbIAAHHOIO HA OCHOBaHWM CcygebHoro
pelleHunsi, B3bickaTento 6e3 UCMOMHEHWs B CBA3M C HEBO3MOXHOCTbIO B3bICKAHWUS MOXHO LONYyCTUTb
TONbKO C CaHKUUM Cyaby cyaa OOLIEen lpUCOuKLMN Unmn apbutpaxkHoro cyaa.

<*> ManewwH [0.A. Cyg B npouecce ucrnonHeHus cyaebHbix noctaHoBnenui: Astoped. aguc. ...
KaHg. topud. Hayk. M., 2002. C. 14.

Mo opyrM UCNOMNHUTENBHBLIM AOKYMEHTaM OTCYTCTBUE Y OOJDKHMKA MMYLLIECTBA UMW LOXOAOB, Ha
KOTOpble MOXET ObITb 00palleHO B3biCKaHMe, OOMKHO TLaTenbHO MPOBEPATLCA CTapnM CcyaebHbIM
MPUCTAaBOM W TONbKO B WCKMIOYUTENbHBIX CryyYasix SBASATbCS OCHOBaHMEM AN BO3BpaLLeHUs
WCMOMHWUTENBHOIO OOKYMEHTa B3bickaTento 6e3 MCMonHeHus BBMOY HEBO3MOXHOCTU B3bICKAHMS.
OKOHYaHMe WCMOSNTHUTENBHOIO MNPOM3BOACTBA MO AaHHOMY OCHOBaHWIO AOMKHO ObiTb YTBEpPXOEHO
cTapLumm cyaebHbIM MPUCTaBoOM.

Kak y>xe Hamn oTmevanocs, B cT. 29 ®egepanbHoro 3akoHa "O6 McnonHUTEenbHOM nNpoussoacTee”
NpegycMOTPEHO, YTO B MCMOSTHUTENBHOM NMPOU3BOACTBE MOMYT y4acTBOBAaTb HECKONbKO B3bickaTernen. B
HacTosiLLlee Bpems 3TO noroxeHne 3akoHa npuobpeno Oonbluyld 3HAYMMOCTb, Tak Kak B cyaebHon
MpakTKe B CBSI3W CO CTaHOBMEHMEM (PMHAHCOBOIO pblHKA M CO30aHMEM BCEBO3MOXHbBIX (PUHAHCOBBIX
KOMMaHWA BO3HMKINO SOCTAaTOMHO HOBOE SABIIEHME - "MacCOBble NMOTEPU HACENEHMEM AEHEXHbIX CPeacTB,
MOMELLEHHbIX B Pa3fIUYHbIE MHBECTULMOHHbIE MHCTUTYTHI" <*>. Hanpumep, obMaHyTbiMK BKNag4nMkamm
"HesaBucumoro HedpTaHoro koHuepHa" ("HHK"), npekpaTtuBLiero ceoto gedtensHocTb B anpene 1994 r.,
ObINo NoAaHo B MeXMyHMuunanbHble cyabl . MockBbl 6oree 3-x TbIC. UCKOBbIX 3asiBNIEHNIA O B3bICKAHWUN
¢ "HHK" npuuntarowmxca uMm geHexHbix cymm. ObLuee e Yncno BKNag4yMKoOB COCTaBUO MpumepHo 17
TbIC. yenoBek <**>. Cny4yal, korga B3biCKaTensiMy MO WCMOSTHUTENbHOMY MPOW3BOACTBY CTaHOBATCSH
TbICAYN M OECATKU ThICSAY YENOBEK, - HEEOUHCTBEHHbIN <***>. B pesynbTate COBEPLUEHUSA HE3AKOHHbIX
OENCTBUMA Ha (prHaAHCOBOM U (DOHOOBOM pbIHKaX, @ Takke HapylleHus npas notpebutenen B cygebHon
MPaKkTVKe BO3HMKINN TaK HasblBaeMble IPYMMoBbIE MCKN M UCKA O 3alluTe NpaB HEeonpeaeneHHoro Kpyra
NUL, 1 BbITEKAKOLLME M3 3TUX MCKOB MCMOSTHUTENbHBIE MPON3BOACTBA, B KOTOPbIX HEOOXOAUMO YCTAHOBUTb
o4YepenHOCTb yOOBNETBOPEHMS TPebOBaHWM MHOXECTBA Kak 3asBMBLUMX, TaK M He 3asiBUBLLUMX O cebe
B3blCKaTenemn.

<*> ®epopoea J1. [paxgaHuH 1 CTUXMUST PUHAHCOBOTO pbiHKa // Xo3arcTeo m npaso. 1996. N 3. C.
103.

<**> Cwm.: MetpyxuH W. Bawmta npaB rpaxgaH OT HE3aKOHHOW NpeanpUHMMATENbCKON
pearenbHocTu // 3akoHHocTb. 1995. N 8. C. 21 - 22.
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<***> Cwm.: lMNeTpyxuH W. lNepcnekTtuBbl BO3MeLleHWst yulepba rpaxgaHam, nocTpagaBluvM OT
HennaTtexecnocobHoCcTH topuanydeckmnx nuu, // Focygapcteo m npaeo. 1995. N 9. C. 23; PoguoHos A. Noka
3aKoH beccunet... // Poccunckas raseta. 1997. 12 heBpans.

Kak npaBuno, npuv WUCNOMHEHUW pelleHUn CyooB MO YKa3aHHOW KaTeropuu [en opraHbl
NPUHYAUTENBHOTO  WUCMOMHEHUsT  CTalkuMBalTca C NpobrnemMon Bo3MelleHus yulepba Tbicsayam
B3biCKaTenem npu KpamHem HeLoCTAaTOMHOCTM CpeacTB  OOSMkHWMKOB. CormacHo  OemncTByowemy
3aKoHoAaTenbCTBY MPU HEJOCTAaTOYHOCTU B3bICKMBAEMOM C JOSTXKHMKA CYMMbI ANS1 YO0BNETBOPEHUS BCEX
TpeboBaHM MO WUCMOMHWTENbHBLIM  [OKYMEHTAM yKa3aHHas CyMMa pacnpefensietcs  Mexay
B3bICKaTENAMN B OYEPESHOCTM, YCTaHOBMNEHHOW CT. 78 depepanbHoro 3akoHa "O6 MCNOMHWUTENBHOM
npoussoactee”. llockonbky Bce B3biCKaTeENM B AaHHOM CIiydae OTHOCATCS K B3bICKaTeNnaAM OOHOM
odepeaun, To OENCTBYET NpaBuro, B COOTBETCTBUM C KOTOPbLIM NP HEAOCTAaTOYHOCTM B3bICKAHHOW CyMMbI
AN MOSNIHOrO YAOBIETBOPEHUA Bcex TpeboBaHMI OOHOM o4vepenn 3Tn TpeboBaHMA YOOBNETBOPSIOTCA
NPONOPLIMOHANbHO MpUYMTAIOLLENCA KaXKaA0MY B3bICKaTeno cymme.

OpHako Hago MMETb B BMAY, YTO B TAKMX UCMONMHUTENbBHbIX NMPOU3BOACTBAX CO BPEMEHEM MOryT
NosiBUTLCA W ApYyrue B3biCKATENW, KOTOPbIE NMO3Xe, HO B NPeAenax cpoka MCKOBOW AAaBHOCTU, 0OpaTunmnck
3a 3alLMTON CBOMX HapyLUeHHbIX npaB. Bo3HukaeT BONpoOC, Kak MOXHO UCMOMHUTL PELUEHne CyAa Unm mx
COBOKYMHOCTb, 3HasA WY npegnonaras, YTo 31a COBOKYMHOCTb HEMOMHas, U KTO-TO 13 NPOMEANMBLUMX C
npenbsABEeHNEM MCKa NNL, MOXET OCTaTbCs 0€3 B3bICKaHWS.

C Hawel TOYKM 3peHns, NnpuemMnemMelin BapuaHT npegnaraet W. MNMeTpyxuH, KOTOPLIA CYMTAET, YTO
cyaebHbI MPUCTAB-UCMONTHUTENb CHa4yana AOMKeH YCTaHOBUTb OOLLYH0 CyMMYy MpeTeH3un (4nsi 3Toro
Ha[o 3HaTb YMCMO BKNag4YMKOB M pa3Mep Kaxaoro Bknaga ¢ NnpoLeHTaMu), MOTOM - CyMMY, B3bICKAHHYHO C
OOIMKHMKA peanbHO M MoAnexallyo pasgeny. [lanee yctaHOBMTb [OMK0 BTOPOW CyMMbl B MEPBON U B
COOTBETCTBMM C 3TUM MPOLIEHTHbIM COOTHOLUEHMEM MpPOU3BOAUTL BbinnaTel <*>. pu TakoMm pacyeTe
obpasyeTca "pesepBHbIi (POHA", M3 KOTOpOro OyayT pacxogoBaTbCs CpeacTBa MO YAOBNETBOPEHHBIM
3asBMeHNsM nuu, obpaTtmBlUMXCs B cyabl no3xe. Mo ucrteyeHMm cpoka MCKOBOW [ABHOCTU OCTaTKU
"pesepBHOro ¢poHaa" OOMKHbI OblTb pasgeneHbl Mexay B3biCKaTeNnsMyM MNPOMOpUMOHANbHO CymMMam
BknagoB. Ecnu GygeTt BbISIBNEHO HOBOE UMYLLECTBO [OJDKHUKA, TO U OHO MOANEXWUT pasgeny mexay
BKnagyvkamu. Takas npouenypa ydvMTbiIBaeT UMHTEPEChl Kak obpaTUBLUMXCS, Tak U HEe 0bOpaTMBLUMXCS B
cyObl NvL, CTaBs MX B paBHOE MOJIOXKEHME, U B TO e BPeMsi He MPensTCTBYET UCMOMHEHUO (MHorga
YaCTUYHOMY) BCTYMMBLUMX B 3aKOHHYH CUITY CyAeOHbIX pELLEHWNA.

<*> Cwm.: lMeTtpyxuH W. lMepcnektnBbl BO3MeLLleHUs yulepba rpaxgaHam, nocTpagasBlivM OT
HennaTeXxecnocobHocTh topuanyecknx nuy. C. 27.

B.A. Ps3aHOBCKMIA BEpHO 3amMevarl, YTO O4YeHb Ba)XXHO MNpaBUIbHOE pelleHMe Bonpoca 06
OCYLLECTBMEHMN N 3aluTe MpaB BCeX B3bIiCKATeENem, Tak Kak Ans rocygapcTBa 37O "CMYXWUT CpeacTBOM
ONs noaaepxanusi npasonopsigka. M He BnomnHe BepHo (B obLuen opme gake HEBEPHO) YTBEPXKAEHMNE,
yTO Ang rocygapctea Gespas3nuyHo, ynnatut nu MeaHoB ceown gonr leTtpoBy u T.n. B oTgensHom
KOHKpEeTHOM criyyae - ga, 6espasnunyHo, HO OMisi rocydapctBa He MoOXeT ObiTb 6e3pas3nuyHo, YToObI
nogobHoe sBreHne ctano obwmm, 4Tobbl KpeauTopbl ObiM NMLWEHBbI BO3MOXHOCTU MONYYnUTb SONTU U
T.n." <*>. [pn NosIBNEHMM MHOXECTBA NOTEPNEBLUMX OT OMHAHCOBBLIX MaxMHaLMIA Pas3NNYHbIX KOMMaHWUN,
BbI3BaBLUMX OecnpeLeneHTHbIN No CBOMM MacluTabaM HEKOHTPOMMPYEMbIA OTTOK OEHEXHbIX CpeacTB
HacerneHus B "Hukyga", 6bin NpuHAT Ykaa MNpesngeHta PO ot 18 Hosi6psa 1995 r. N 1157 "O HekoTopbIX
Mepax Mo 3alimTe npaB BKNaguMKOB N aKLMOHEPOB" <**>.

<*> PazaHoBckun B.A. EguHcTtBo npouecca. C. 33 - 34.

<**> CobpaHue 3akoHogaTenbctBa P®. 1995. N 47. Cr. 4501; Poccuiickas raseta. 1995. 23
HOS10ps.

YkaszoM npegycmatpuBanocb obpasoBate PegepanbHbil 06LLIECTBEHHO-TOCY4AaPCTBEHHbBIA POHA
no 3awuTe npaB BKIAA4YMKOB U aKUMOHEPOB, SBMSIOWMACA HEKOMMEPYECKON OpraHu3aumen,
yypeamuTensamMu KOTOpPOW BbICTynawT dedeparnbHble OpraHbl UCMONTHUTENbHOW BNAacT COBMECTHO C
00LWEeCTBEHHbIMN 00beAMHEHNSMIN, CO3OaHHBIMM B LENnsx 3alWuTbl NpaB BKIIAAYMKOB U aKUUOHEPOB, B
TOM 4ucrie C KOMUTETaMM MO 3awmTe OOMaHyTbIX BKIAQYMKOB M akuMoHepoB. [ns BbIMNOSTHEHMS
BO3/OXEHHbIX Ha POoHA 3ajad emy NpefoCTaBnsNoCh NPaBO CO3f4aBaTb PEernoHanbHble OTAENEeHWs, a
TaKke OTKpbIBaTb ounmansl U NpeacTaBUTENbCTBA Kak Ha TeppuTopun Poccuinckon degepaumm, Tak 1 3a
pybexom. B cooTBeTCTBMM C NpeaoCTaBneHHbIM MPaBOM Ha MecTax OblM co3daHbl pernoHasrbHble U
MeCTHble oHAbl MO 3awWmTe npaB BKIAOYMKOB W aKUMOHEpoB. 3Ta WHMUMATMBA OpraHoB
MCNONHUTENBHON Bnactu cybbektoB Poccuinickon Pepepaummn, MECTHOrO CaMOynpaBreHud, a Takke
o0 ecTBeHHbIX 06beanHeHN Gbina ogobpeHa Ykasom [Npe3angeHta PP ot 11 ceHTabpa 1997 r. N 1009
"O pernoHanbHbIX 1 MECTHbIX (POHAAX MO 3alMTe NpaB BKNag4YMKOB N aKLMOHEPOB" <*>.
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<*> Tam xe. 1997. N 37. CT. 4268.

OcHOBHON Lienbto co3faHHbix PeaepanbHOro, permoHarnbHbIX U MECTHbIX hOHAOB MO 3aliuTe npas
BKITAQ4YMKOB N aKLMOHEPOB ABMSIETCA OCYLLECTBNEHNE KOMMEHCALMOHHBIX BbINAaTt fimuam, KoTopbiM Obin
npuudrHeH ywepb Ha pmHaHcoBoM 1 hOHAOBOM pbiHkax Poccuickon ®egepauum, T.e. "BOCCTAHOBNEHNE
HapyLLIEHHbIX UMYLLECTBEHHbLIX MpaB BKNagYMKOB M aKLMOHEPOB C MOMOLLLIO BbINMAT 3a CYET CPeacTB,
MOCTYMMBLUUX OT peanu3auny 1 ynpaereHus apecToBaHHbIM MMYLLIECTBOM U CODCTBEHHbIX CpeacTB” <*>,
®oHabl Takke opmupytoT 6a3sbl JaHHLIX U BEAYT pPeecTpbl KakK BKNaA4MKOB U aKLMOHEPOB, YbW MpaBa
ObiNMM  HapyleHbl, TaK W OPUOWYECKNX NUL W  TpaxgaH-npeanpuHMMaTenen, HapyLIMBLUMX
COOTBETCTBYHOLLME NPaBOBble aKkTbl. Kpome Toro, hoHAblI XpaHAT 1 yNpaBnsitoT MMYLLECTBOM, HA KOTOPOe
B Lensx obecrneyeHnst MCKOB HANOXeEH apecT, a Takke peanuayloT (KOHTPONUPYIOT peanusauuio)
MMYLLIECTBO B MOpsifKe WUCMOSNHUTENBbHOrO Npou3BoAcTBa. B nopsgke MCNONMHUTENBHOIO MPOM3BOACTBA
doHabl obecneuvBaloT pacnpedeneHne CpeacTB, MOMYYEHHbIX OT peanu3aumyM apecTOBaHHOro
UMyLLIECTBA, MHOMO NepedaHHoro (boHgam B YCTAHOBIIEHHOM MOPSAKE UMYLLIECTBA, @ TaKKe AEHEXHbIX
cpencTs, Hanpaensemblx B poHabl (MMcbMo MuHduHa Poccnm ot 13 mnoHa 1997 r. N 05-01-05 "O mepax
no obecneyeHnio NpaB BKNaA4YMKOB M aKLMOHEPOB") <**>,

<*> XuHkuH 1. HerocygapctBeHHble hOpMbl 3alMTbl MpaB MHBECTOPOB // XO3AWCTBO M Mpaso.
1997. N 5. C. 75.

<**> HopMmaTuBHble aKkTbl M0 (MHaAHCaM, Haroram, CTpaxoBaHWIO W OyxranTepckomy y4ety //
XoazancTteo 1 npaeo. 1997. N 11. C. 184 - 185.

Ecnv cpaBHuBaThL NpaBOBOE MOMOXEHNE AOMKHMKA M B3bICKaTENs, TO HETPYAHO 3aMETUTL, YTO OHO
pasnM4yHoO B CuMy TOro, YTO OfHa CTOpoHa sBnsieTcss obsisaHHOW, a gpyrasd umeeT OeccrnopHble
mMaTtepuanbHble npaBa K MEepBOW CTOPOHe, KOTOpble Moafiexar MpPUHYOAUTENbHOW peanu3auuu.
MpuHyguTenbHas peanusauus 3ak4YaeTcsa B TOM, YTO B Crydae OTKa3a [OSKHWKA A0OpOBOSIBHO
UCMOMHWUTL CBOKW 00A3aHHOCTb CyAeOHbIN  MPUCTaB-UCMOMNHUTENb MNPUMEHSIET K HEeMy Mepbl
NPUHYAUTENBHOIO WCMOMHEHUS, KOTOPbIE MO3BOSISAIOT BOCCTAHOBWUTbL HAPYLUEHHbIE MpaBa B3blCKATENs
NMOMMMO M OaXe BOMPEeKV BONU JOIkHUKA. CyaoebHbIn NpUCTaB-UCMONHUTENDb COBEPLUAET Te AENCTBUA,
KoTopble 005s13aH Obin Obl COBEPLUNTL AOIMKHUK, ecnn Obl Ha To Obinia ero gobpasa Bonsi. ACNeEKT 3TOro
CpaBHEHUs1 CBOAUTCHA K TOMy, YTO MpoLeccyarnbHbIMU OENCTBMAMU CyaeOHOro npucraBa-UcnonHUTENs
OOCTUraeTcst TOT pe3ynbTaT, KOTopbI 00s3aH NPON3BECTM AOMKHUK 3a CHET CBOMX CODCTBEHHbIX Gnar.

Onpegensia  cneundurdeckme npaBa [OOSDKHWKA B UCMOMHUTENBHOM MPOWM3BOACTBE, cnegyet
npexae Bcero OTMETUTb €ro MNpaBO B 5-OHEBHbIA CPOK Mocne BO30YXXOEHWS WCMONTHUTENBbHOro
npoussoactBa A0OPOBOMBHO WMCMOMHWUTE BO3MOXEHHYD Ha Hero 06sS3aHHOCTb MO WMCMOMHUTENBHOMY
OokyMeHTy (cT. 9 ®3 "O6 ucnonHutTensHoM npom3BoacTBe”). TOMbKO MO MCTEYEHUU YKa3aHHOro cpoka
CynebHbIN NPUCTaB-UCMONMHUTEND MOXET MPUCTYNUTb K MPUHYAMTENBHOMY WCMOMHEHUI0 N B3bICKaTb C
OOIMKHMKA Ha ocHoBaHuu cT. 81 ®depepanbHoro 3akoHa "OO wcnonHUTenbHOM Npou3BoacTee”
NCNOSTHUTENBLCKNIA cOop.

Ha Haw B3rnsag, onss HegoOBPOCOBECTHOrO OOSMKHMKA 3TOrM0 CPOKa BMOSIHE AOCTATOMHO, YTOObI
MPUHATL Mepbl K COKPbITUIO WMMYLLECTBA, [OEHEXHbIX CpeacTB M T.4., YEM BOCMPEnATCTBOBATb
WCMOMHEHNIO MUCMOSNTHUTENBHOrO AOKYMEHTa, MO3TOMY MNpPeanoXeHne O [O0OPOBOIBHOM MCMOSTHEHWM
cnegyeTt 3aMeHUTb MOJIOXEHMEM, Korda Cydbl OOLLen IpUCOMKUMM, apOuTpaxHble CyAbl, MHbIE OpraHbl
npu BbIHECEHWM pelleHuMn OyayT ycTaHaBnvBaTb CPOKM AN MX O0OpPOBOMBHOrO WCMOSMHEHMS nMbOo
yKasblBaTb Ha HEMEAJIEHHOE WUCMOMHEHWNE, Pa3bsCHAS OOIMKHMKAM, YTO MPUHYOUTENbHOE MCMONHEHME
OyOeT compshkeHO ANnd HUX CO 3HAYUTENbHbIMU MaTepuanbHblMU 3aTpaTamu. Tem Oonee, 4TO
BO3MOXHOCTb OMpeAenuTb CPOK MCMOMHEHUSA peLleHusl cyaa B HacTosillee BPeMsi YCTAHOBIIEHA B CT.
204, 206 [TIK P®, Ha OCHOBaHWM KOTOPbIX CPOK WCMOJSIHEHWS pELUEeHMs cyaa Onpepensietcs npu
MPUHATUN PeLLEHNS, 00A3bIBAOLLIEr0 OTBETUMKA COBEPLUNTL ONpedeneHHble ENCTBUS, HEe CBSI3aHHbIE C
nepegaven nMyLLLECTBa UMW AEHEXHbIX CYMM, O YEM YKa3blBa€TCS B PE30OTMBHON YacTU PELLEHUS.

B cT1. 9 depnepanbHoro 3akoHa "O6 MCNONHUTENBHOM MPOM3BOACTBE" YCTAaHOBIEHO, YTO CyaeOHbIN
NPUCTaB-UCMNONMHUTENDb MO 3asiBIEHMIO B3biCKaTeNsl OAHOBPEMEHHO C BbIHECEHMEM MOCTAHOBMEHUSA O
BO30OY>XOEHUWN WCMOSNTHUTENBHOIO MPOWM3BOACTBA BMpaBe MPOM3BECTM OMUCb WMMYLLECTBA OOIDKHUKA W
HanoOXWTb Ha Hero apect B Uensx obecrnedyeHus MWCMOSTHEHMS WCMOMHUTENBHOTO AOKYyMEHTa Mo
MUMYLLLECTBEHHbIM B3bicKkaHuAM. 1o mHeHumo A, CkobnukoBa, C KOTOpPbIM TPYOHO HE COMMacuTbCs,
3aKkoHogartenb HeobaymaHHO "OCTaBnseT Ha yCMOTpeHue cyaebHOro npucraBa-ucrnonHUTENs BOMPOC O
TOM, HanaraTtb N1 apecT Ha UMYLLECTBO AOIMKHUKA, TEM CaMblM OH, BO3MOXHO, CTaBUT 3TO 4OJIKHOCTHOE
NULLO Nepes UCKyCOM B3SITKM CO CTOPOHbI AOMKHMKA" <*>.

<*> Ckobnukos N.A. VicTpeboBaHune AoMnroB 1 opraHn3oBaHHasi npecTynHocTb. C. 38.

VMcnpaBuTb CroXuBLLEECs MOMOXEHME MOXHO, M3MEeHMB pepakumio cT. 9 denepanbHOro 3akoHa
"O6 wcnonmHuTENnbHOM MNpou3BoacTBe”  criegylowmm  obpasom: obsas3atb cygebHoro npucrasa-
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NCMNOMHUTENSA OLHOBPEMEHHO C BbIHECEHWEM TMOCTAaHOBMEHUA O BO30OYXOEHWU WCMONMHUTENBHOIO
Npon3BOACTBa MO 3asiBMEHU0 B3bickaTens B Lensx obecnevyeHuss WCMONMHEHUs] WCMONTHUTENbHOro
OOKYMeHTa Mo MMYLLLECTBEHHBIM B3bICKAHUSAM MPOU3BOANTL OMUCb UMYLLIECTBA AOMKHUKA U Hanaratb Ha
3TO MMYLLLECTBO apecT.

[anee, onpegensis cneumdudeckne npaBa [OOMKHMKA B WCNOMHUTENBHOM MPOM3BOACTBE,
HeobX0AMMO OTMETUTb, YTO AOIMKHMK 06nagaeT NpaBoM ykasaTb CygebHOMY NPUCTaBy-UCMONMHUTENIO Te
BMAblI UMYLLIECTBA UNW MpeameThl, Ha KOTopble credyeT obpaTuTb B3biCKaHWE B MEPBY odepenb, XOTs
OKOH4YaTenbHas O4epefHOCTb OOpalleHus B3bICKaHMA onpedenseTca Bce-Taku cynebHbIM NpucTaBoM-
ncnonHutenem (ct. 46 ®3 "O6 ncnonHMTENBHOM NPOU3BOACTBE").

Kpome Toro, npu obpalleHun B3bICKaHUS HA WMMYLLECTBO OOJDKHWKA, B TOM 4YMCNE OEHEXHble
cpenctBa M MHble LIEHHOCTW, CyOeOHbI NMPUCTaB-UCMONTHUTENb LOIDKEH YYWUTbIBATb, YTO B3bICKAHME
obpaljaeTca B TOM pasmepe U obbemMe, KoTopble Heobxoammbl ANSA WCMOMHEHUSI UCMOJTHUTENbHOIo
OOKYMeHTa C Yy4eTOM B3biCKaHMS WCMONHUTENbCKOro cbopa W  pacxodoB MO  COBEPLUEHUIO
ncnonHuTenbHbIX genctenii (cT. 46 3 "O6 ucnonHuTensHOM NponsBoacTee”).

Mpu peanusauum apecToBaHHOIO MMYLLECTBA AOJDKHUKY NMPeaoCTaBNseTcs MpaBo B TeYeHMe ABYX
MECSILIEB CO [HA HaNOXeHWsl apecTa Ha MMYLLECTBO CaMOMY UCMOJTHUTbL MCNOSTHUTENBbHBIA JOKYMEHT, HE
O0BOOS OO0 MPUHYOUTENbHOW NPOA4aXM umyllecTBa. Ecnv B OBYXMECSAYHBIN CPOK HaxXOXOEHWUs Ha
peanv3aumm UMyLLECTBO OOMKHMKa He OyaeT npogaHo, B3biCKaTento NpeocTaBnseTcsl NpaBoO OCTaBUTb
3TO MMYLLECTBO 3a cOOON. B cnyvae oTkasa B3biCKaTens OT MMYLLIECTBA OHO BO3BpaALLAETCA AOMMKHUKY, a
NCMNOMHUTENBHbIV JOKYMEHT - B3bickaTento (cT. 54 ®3 "O6 ucnonHMTensHOM nNponssoacTee”).

OpHon n3 Hamnbonee BaXKHbIX rapaHTWM, 3allMLIALWINX MHTEpPeChbl OOMKHMKA, SBNSETCS 3anpeT
obpawiaTb B3biCKAHME Ha OMpedeneHHoe UMYLLEeCTBO, Heobxogumoe Ons  nogaepaHus
XN3HEOEATENbHOCTU OOITKHMKA N COCTOSILLIMX HA ero WXANBEHUN NNL, MPU UCMONMHEHUN UCTIONHUTENbHbIX
OOKYMEHTOB B OTHOLLEHMM rpaxaaH (cT. 50 3 "O6 ucnonHmuTensHom npoussoactee”). NepeyeHb BMOOB
UMyLLECTBA TpaXOaH-AOJKHUKOB, Ha KOTOpPOE He MOXeT ObiTb oOpalleHo B3biCKaHMe Mo
NCNOSHUTENbLHBIM JOKYMEHTaM, KOHKpeTusnpyetca B cT. 446 MK P®. Ha Haw B3rnsaa, aToT nepeyeHb
HYXXOAeTCsl B YTOYHEHMU, TaK Kak UMEET NMPUMEPHBIN XapakTep. YTOYHeHne HeoDX0AMMO OCYLLECTBUTL B
HOPMAaTMBHBIX MPaBOBbIX aKTax, PEerynupylowmnx MWCNOMHUTENBHOE MNPOU3BOACTBO U AEATENbHOCTb
CcynebHbIX NPUCTaBOB-UCMOSTHUTENEN NO NPUHYAUTENBHOMY UCMOMHEHNIO CyAEOHBIX U UHBIX aKTOB.

Ob6ecneymBasi HTEPECHI OOMKHMKA B UCMOMHUTENBHOM NPOM3BOACTBE, 3aKOHOAATENb HE OCTaBUN
6e3 BHMMaHWs BOMpoc 06 yCUrneHMn OTBETCTBEHHOCTM OJKHMKA 3a HEMCMOSTHEHME NN HEHaAexallee
ncrnonHeHne cyaebHbIX U OpYrnX akToB.

B 4. 1 ct. 81 depepanbHoro 3akoHa "O6 MCMOMHUTENBLHOM MPOWM3BOACTBE" 3aKPEMNeHo, YTO B
crny4yae HEeucCnoSTHEHWS OOJMKHUKOM MCMOMHUTENBHOTO AOKYMeHTa 6e3 yBaXWTenbHbIX MPUYUH B CPOK,
YCTaHOBMEHHbIA ANsi  LOOPOBOSMIBHOTO MCMOSIHEHMST YKa3aHHOTO [AOKYMEHTa, MO MOCTaHOBEHUIO
cynebHoro npucTaBa-MCnoSTHUTENS C AOMKHMKA B3bICKMBAETCS MCMOSTHUTENbLCKMIA cOop B pa3mepe 7% oT
yOEPXKMBAEMON CyMMbl WM CTOMMOCTM MMyLLEeCcTBa, a MO WCMOMHUTENbHLIM  OOKYMeHTaMm
HEVMMYLLLECTBEHHOIO XapakTtepa - B pa3mepe 5 MvHUManbHbIX pa3MepoB onnaTbl Tpyda C AOIKHMKA-
rpaxgaHnHa u 50 MMHMMarnbHbIX pa3mMepoB onnaTbl TPyAa C AOMMKHUKA-OpraHm3auuu. [Ons OOormKHUKa
NCMOMHUTENBCKUIA cOOp MO CBOEWN CyTW ABMSIETCA MEPOWN MPUHYXOEHUS B CBSA3M C HecobnogeHuem
3aKOHHbIX TpeboBaHWi rocydapcTBa WM MPUMEHSAETCA KaK CaHKUMSA LWTpadHOro Xapaktepa, Kak
onpegeneHHasi 4OMONTHUTENbHASA nriaTta, BO3HMKaoLWas B CBA3M C COBEPLUEHVMEM MM NPaBOHapYyLUEHUS B
NnpoLiecce MUCMONHUTENbHOro NPON3BOACTBRA.

MocTaHoBneHne cyaebHOro npuctaBa-MCNONHUTENSA O B3bICKAHWM C LOHKHUKA WUCMOMHUTENBCKOrO
cbopa yTBepxgaeTca cTtapwmnm cyaeOHbIM MpUCTaBoM M MOXET ObiTb 06anoBaHo B cyd B 10-aHEBHbLIN
cpok. B cnyyae oGxanoBaHuWsi MICMOMHEHNE TaKOro NMOCTaHOBEHUS MPUOCTaHAaBMMBAETCS, U B3bICKaHUe
He MOXET ObITb OCYLLIECTBMNEHO 40 BLIHECEHUS CYAOM pelleHus no gaeny (n. 2 ct. 441 MK P®). Mpu atom
cnegyet MMeTb B BMAY, YTO YKa3aHHOE MNOCTaHOBMEHME cydebHOro npuctaBa-UCMOMHUTENS HOCUT
NPOU3BOAHbINA (BTOPUYHbLIN) XapaKTep MO OTHOLUEHMIO K OCHOBHOMY WCMOMHUTENBHOMY OOKYMEHTY, Ha
OCHOBaHUM KOTOPOro 6biro BO3DYXXAEHO MCMNOMHUTENBHOE MPOM3BOACTBO, M HE MOXET ero NogMEeHWUTb
WNU  CIYXUTb  LOPUOUYECKMM OCHOBAHMEM [fi1  HOBOFO, CaMOCTOSATENbHOMO  MCMOSTHUTENBHOIO
npou3BoACTBa MO TeM e TpeboBaHMsIM, KOTOpble CcoAaepXaTtcd B OCHOBHOM WCMONHUTENbHOM
OOKYMEHTe.

Kak pasbsichnn KoHctutyumoHHbin Cyn P® B lMoctaHoBnennn ot 30 wona 2001 r. no geny o
NMPOBEPKE KOHCTUTYLIMOHHOCTM MOnoXeHun nogn. 7 n. 1 ct. 7, n. 1 c1. 77 n n. 1 cr. 81 ®depepanbHoro
3akoHa "OO0 MCNONMHUTENBHOM MPOU3BOACTBE" <*>, opuandeckasi cura MNocCTaHOBIIEHUS O B3bICKAHUU
WCMOMHUTENbCKOro cbopa obycrnoBneHa ero NpUpoAoKn Kak 0coboro poga npaBoNpUMEHUTENBHOMO akTa,
nU3gaBaemMoro B MOPSAKE aAMWHUCTPATMBHOW OPUCAMKLUMW TOCYAApCTBOM C  LEMb0  NpeceyeHus
NMpaBOHapYLUEHUA, COBEpLUAEMbIX B MPOLECCe NMPUHYAUTENBHOIO MCMOSTHEHWS CYAEOHbIX N MHbIX aKTOB.
OpfHako yKasaHHbIN MPaBOMNPUMEHUTENBHBIA aKT HW B KOEM Crlyyae He AOMKeH HapylwaTtb fpaBa u
WHTEpeChl APYrMX Y4aCTHUKOB UCTOMNHUTENBHOMO NPOM3BOACTBA, B YAaCTHOCTM B3biCKaTers.

<*> Poccuiickas raseta. 2001. 8 asrycTta.
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B n. 1 cr. 77 ®epgepanbHoro 3akoHa "OO6 WCNOMHMTENBHOM MPOM3BOACTBE" YKa3aHO, 4TO
NCMOMNHUTENBLCKNIA COOp B3bICKMBAETCA B MEPBOOYEPESHOM MOPSAKE M3 CYMM, MOJTYYEHHbIX CyAeOHbIM
NPUCTaBOM-UCMOSTHUTENEM C LOMKHMKA; fanee norawarwTca Wwrpadbl, HanoXeHHble Ha AOMKHWKa B
npouecce WCNOMHEHNs WCNOMHUTENBHOMO [AOKYMEHTa; BO3MELLAlTCA pacxofdbl MO  COBEPLUEHUIO
UCNOSTHUTENbLHbIX OEWCTBUA; OCTaBLUAsACA [AeHexHass CymMMa ucnonb3yeTcs Ans yaoBNeTBOpeHUst
TpeboBaHM B3bicKaTens. Takoe MOMoXeHue, 3akpennieHHoe B 3akoHe, CYLLEeCTBEHHbIM 0OOpas3om
HapylwlaeT npaBa W WHTEpPecbl B3biCKaTeNs, TaK KaK B3blCKaHWE WCMNOMHUTENbCKOrO cbopa B
nepesooYvepeHOM NOpsIAKE B Criyvyae He4OCTaTOYHOCTU AEHEXHbIX CPEACTB, B3bICKAHHbLIX C JOMKHMKA, He
MO3BOMNSIET MCNOMHUTL CYyAEOHbIV UM MHOW akT, obsa3aTenbHbIA ANs cyaebHoro NnpuctaBa-ncnonHUTenNs,
N yOoBMNeTBOpUTbL TPeOoBaHUS B3bICKaTENS.

Ha atom ocHoBaHun KoHctutyumoHHbeii Cya P® MNoctaHoBnennem ot 30 miona 2001 r. npusHan .
1 cr1. 77 depepanbHoro 3akoHa "OO6 WCMOMHUTENBLHOM MNPOM3BOACTBE" HE COOTBETCTBYHOLLUM
KoHcTuTyuumn PO, Tak Kak yCTaHOBMNEHHbIM B 3aKOHE MOPAOOK pacrnpefeneHns B3biCKaHHOW C LOIMKHMKA
CYMMbl CO3[4aeT BO3MOXHOCTb HEWUCTNONHEHUSA 3aKOHHbIX TpeboBaHWi B3biCKaTensi, HapyliaeT
cnpaBennvBbin 6anaHc mexgy MNyonMyHbIMKM M YacTHBIMU MHTEPECAMWM Ha CTaauvM WUCMOMHUTENBHOro
Npou3BOACTBa,  MCKaXkaeT  CcywecTBo  00s3aHHOCTM  rocydapcTBa  rapaHTUpoBaTb  3awuTy
KOHCTUTYLIMOHHBIX NpaB 1 cBoboa, B TOM 4yucre npaBo COOCTBEHHOCTM, HE OTBEYAET KOHCTUTYLMOHHO
3HAYUMbIM LENSIM UCMOSTHUTENBHOIO NPON3BOACTBA.

Takum ob6pas3om, B3bICKAHWE WCMOMHUTENBCKOrO cbopa C AOMmKHMKa npu HecobniogeHnn um 6e3
YBaXWUTENbHBIX MPUYMH CPOKA, YCTAHOBMEHHOrO AnA [0OPOBOMBHOMO MCMOSTHEHUS MCMONHUTENBHOMO
OOKYMeHTa, LOIMKHO MPOM3BOAMTBLCS MOCMe yOOBNETBOPEHMS BCeX TPpeboBaHWIA B3biCKaTens B MOTHOM
obbeme.

OT0 nonoxeHwe noAaTBepXkaaeTca npaktukon BepxoBHoro Cyma P®, KoTopbI  NpuHAN
onpegeneHne ob OTMEHe MOCTaHOBIEHWUS CcygebHOro mpucTaBa-UCNONHUTENSA NoApasgerneHnst Cnyxobl
cynebHbix npuctaBoB . [Medopbl oT 21.02.2000. 3Tum nocTaHoBneHveMm cyaebHbIn npucTae-
NCMNonHMUTENb Hanoxun wrpad B pasmvepe 10 MMHMMAanNbHbLIX PasMepoB OMnaTtbl Tpyaa Ha AupekTopa
Meuvopckoro cdmnunana OAO KomupernmoHbaHka "YxTabaHK" 3a nomelwieHue TpeboBaHUS O B3biCKaHUU
NCMNOMHMUTENBCKOTO cbopa B KapTOTEKY K pacHETHOMY CYETY LOIDKHUKA MO TpeTben odepeaun B CBS3M C
HEOOCTaTOYHOCTbIO [AEHEXHbIX CPEeACTB Ha CYeTy JorkHuka. BepxoBHbii Cyn no  KOHKPETHOMY
rpaxgaHCKoOMy Aeny pasbsCHWM, YTO CCbifika B MOCTAHOBMEHMM CyaebHOro npucTaBa-UcnofiHATENS Ha
CT. 77 ®epepanbHoro 3akoHa "O6 MCNonHUTENbHOM NMpon3BoacTBe" He 0O60CHOBaHa, Tak Kak B HEW He
yCTaHOBMEHa 04YepeHOCTb B3bICKAHMS MCMOJTHUTENLCKOro cbopa u npotmeopeymnT n. 2 cT. 855 K PO, B
COOTBETCTBMM C KOTOPbIM CyMMa MCMOSTHUTENbCKOro cbopa (Kak noanexawas MnepeynucrieHnio B
denepanbHbinl  OIOSKET W TOCYOAPCTBEHHbIN BHEOWOMKETHBbIM  (DOHA PasBUTUS  MCMONMHUTESNBHOTO
Npon3BoACTBA) NOAMNEXMUT CNUCAHUIO CO CHETA AOIKHUKA B TPETHIO Ovepedb.

MoctaHoBnennem KoHctutyuuoHHoro Cypga P® ot 30 wona 2001 r. npu3HaHO He
cootBeTcTBYOWMM KoHcTuTyuum PP wn nonoxenne n. 1 cr. 81 ®PepepanbHoro 3akoHa "O6
NCMOMHMUTENBHOM MNPOM3BOACTBE", COIMAacHO KOTOPOMY C [OJDKHMKA B3bICKMBAETCS MCMOMHUTENbCKUN
cbop B criydyae HEWCMOSTHEHVUSI MM MCMOJSTHUTENBHOrO AOKYMEHTa 0e3 yBaXWTEerbHbIX MPUYMH B CPOK,
YCTaHOBMEHHbIA Ansi A0OPOBOSIbLHOIO UCMOMHEHUSA YKa3aHHOIO AOKYMEHTA, TaK Kak 3TO MOfoXeHue B
cuny cpopManbHON HeonpeaeneHHOCTU B 4YacTu, KacaloLwencss OCHOBaHU 0CBODOXAEHMS OOIDKHMUKA OT
ynnaTtbl UCMOMHMTENbCKOrO cbopa, [JonyckaeT ero npuMeHeHve 6e3 obecneveHnst [OIDKHUKY
BO3MOXHOCTM Hagnexawm obpasoM noaTBepxaaTb, YTO HapylleHWe YCTAHOBMEHHbLIX CPOKOB
NCMONMHEHNS WCMOMHNUTENBHOTO OOKyMeHTa BbI3BaHO Ype3BbI4aNHbIMMU, 0OBEKTUBHO
HempedoTBpaTUMbIMK  OBCTOSATENLCTBAMU M APYTUMU  HEMPEABUAEHHLIMU,  HEMNPEeo4oNUMbIMU
NpenaTCTBUSIMA, HAXOAALWMMUCS BHE €ro KOHTPOMs, Npy cobriiogeHnM um Tonm ctenenn 3aboTnmMBoCTr U
OCMOTPUTENBHOCTK, Kakas TpeboBamacb OT HEro B UENsaxX Hagfiexallero WCMOSTHEHUS BO3MOXEHHOW
0065a3aHHOCTMW.

Takum obpasom, Ha ocHoBaHuyn [MoctaHoBneHns KonctutyuyuoHHoro Cyaa P® ot 30 mionga 2001 .
B MCMOSIHUTENBbHOM MPOU3BOACTBE B PaBHOW CTEMEHM BOCCTAHOBIEHbI M 3allMLiEHbl Kak npasa
B3bICKaTensd, Tak 1 npaBa AOMKHMKA. Tenepb OOIMKHWUKY MpefocTaBfieHa BO3MOXHOCTb AOKasaTb CBOH
HEBUHOBHOCTb B HapyLleHWM 5-OHEBHOro cpoka [OOPOBOSILHOMO WCMOMHEHWUS WCMONTHUTENBHOIO
AokymeHTa. [Mpu HannuMm yBaXuTenbHbIX MPUYMH MPOMyCcKa yKa3aHHOIO CPoKa Ha OOMKHMKA HE MOXET
ObITb BO3MOXEHO B3bICKaHUE B BUAE UCTIONHUTENBCKOrO coopa.

B uenax ycuneHns oTBETCTBEHHOCTU OOSMKHUKA 3@ YKIOHEHME OT MUCMOJTHEHMS CygeBHOro 1 MHoro
akta ®egepanbHein 3akoH "O6 UCNOMHMTENBHOM MPOM3BOACTBE" NpedycMaTpvBaeT MONOXeHns 06
yBENIMYEHNN MO CPaBHEHMIO C paHee [OEeWCTBOBaBLUMM pa3MepoM MaTepuaribHOW OTBETCTBEHHOCTU
OOIMKHMKA.

CornacHo cT. 85 ykasaHHOro 3akoHa npv HEUCNONMHEHUN 6e3 yBaXnTENbHbIX NPUYUH TpeboBaHWn
NCMOMHWTENBHOTO AOKYMeHTa, 06sA3biBaloLero AOMMKHMKA COBEPLUUTb OMNpederieHHble LENCTBUS UIK
BO34epXKaTbCad OT UX COBepLleHMsl, CyaebHbI NpUCTaB-UCMOMHUTENb BbIHOCUT MOCTAHOBMEHME O
HanoXXeHnn Ha OoMmKHUKa wTpada B pasmepe 0o 200 ycTaHOBMNEHHbLIX 3aKOHOM MUHUMarbHbIX pa3mMepoB
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onnatel Tpyga. [pM NOBTOPHOM W MOCRERYHOLMNX HapyleHusx 0e3 yBaXWUTENbHbIX MPUYUH pa3mep
wrpada Kaxabli pas yaBamBaeTcs. [lpM 3TOM Ha OCHOBaHUM CT. 73 B cryvae, ecnu yyactue B
WCMOMHEHNN AOIMKHUKA Heoba3aTenbHO M CyAeOHbI NPUCTaB-UCMOMNHUTENDb WNM B3bICKaTenb camu
OpraHm3ytoT WUCMOSMHEHUE, TO C [OMKHUKA B3bICKMBAETCA TPEXKPATHbIA pasmep pacxodoB Mo
COBEPLUEHNIO NCNOSTHUTENBbHbLIX EACTBUN.

Cratba 87 ®depepanbHoro 3akoHa "O6 wucCNonHUMTENBHOM MNPOU3BOACTBE" MpedycMaTpuBaeT
OTBETCTBEHHOCTbL B BuAae wTtpada B pasmepe Ao 100 MuHMManbHbIX pasmepoB onnatbl Tpyaa 3a
HEBbLIMOJIHEHME  3aKOHHbIX  TpeboBaHWi  cygebHOro  npucTaBa-wCMONMHUTENS M HapylleHue
3akoHogaTtenbctBa 00 WCMOMHUTENbHOM  MPOM3BOACTBE, BhblpasMBLUEeCd B  MpeaoCTaBlieHUM
HEOCTOBEPHbIX CBeOeHW O pJoxodax M 06 MMyLEeCTBEHHOM MOJNIOKEHWM [OOJDKHMKA, a Takke
HecooO6LLeHVe JOMKHMKOM 06 yBONbHEHUN C paboTkl, 0 HOBOM MecTe paboTbl M MEeCTe XUTENbCTBA.

3a HapyLleHus, JonyLEeHHbIE OOIMKHUKOM, MOXET HacTynWTb U YrofoBHAas OTBETCTBEHHOCTb Mpu
HanMMuMM B YMBILSIEHHBIX OEWCTBUSIX Nvua MNpU3HAKoB cocTaBa npectynneHus. [lpuBneveHune K
YrONTOBHOW OTBETCTBEHHOCTU OCYLLECTBIISAETCA NO NPeACTaBNeHntio cyaebHoro npucTaBa-ucnofnHUTENs B
COOTBETCTBYHLLME OpraHbl.

B YronosBHom kopekce P® wvmeeTca psif HOpM, YCTaHaBNMBAMOLWMX OTBETCTBEHHOCTb 3a
HapyleHne 3akoHopaTenbcTBa 00 ucnonHutensHoM npou3soactBe. Cratea 177 YK PO
npegycmaTpvMBaeT OTBETCTBEHHOCTb 3a 3II0CTHOE  YKIIOHEHME OT MOorawleHus  KpeguMTOpPCKON
3a00JKEHHOCTU B KPYMHOM pasMepe Unu oT onnaThl LeHHbIX Bymar nocrne BCTynfeHns B 3aKOHHYHO CUIy
cooTBeTCcTBylOWero cyaebHoro akta; cT. 315 ycTaHaBnuBaeT OTBETCTBEHHOCTb 3a 3MOCTHOE
HEMCNOoSIHEHME BCTYMUBLUMX B 3aKOHHYH cuny cyaebHbIX akToB, a paBHO BOCMPENATCTBOBaHWE WX
WCMOJTHEHWNIO NMLAMN, KOTopble 0653aHbl B npedenax npeaocTaBneHHbIX UM MOJTHOMOYMI UCMOSHATD
npegnucanns cygebHoro akta; cT. 157 3akpennsieT OTBETCTBEHHOCTb 3a 3MOCTHOE, CUCTEMATUYECKOE U
NPOOOIMKMUTENBHOE YKITOHEHME POAUTENS OT yMnaThl MO PELUEHUI0 CyAa CPeacTB Ha coaepXaHue OeTen u
COBEPLLEHHOMNETHUX TPYAOCNOCOOHbIX AETEN - HA COAEPKaHNE HETPYAOCMNOCOOHbIX poguTenen.

MoMMMO nNpuvBNEYeHNss OOMKHMKA K YrONIOBHOW OTBETCTBEHHOCTM 3a HEWUCMNOMHEHWE WUnu
HeHagnexallee MCnosiHeHne cyaeOHbIX U MHbIX aKTOB OH MOXET ObiTb MPUBIIEYEH U K TPaKgaHCKO-
NMpaBoOBOW OTBETCTBEHHOCTU. [lpuyem B [OEWCTBYHOLLEM 3aKOHOL4ATENbCTBE PaXK4aHCKO-MpaBoBas
OTBETCTBEHHOCTb JOJDKHUKA TaKkKe yCurneHa no CpaBHEHWUIO C paHee YCTaHOBEHHBbIMU CaHKLMAMMU.

He cekpeT, 4To Ha 3pEKTMBHOCTb MCMOSHUTENBHOINO NPOM3BOACTBA B OOMbLUON Mepe BnusieT
3aNHTEPECOBAHHOCTb €r0  Y4aCTHUKOB, B 4YaCTHOCTU [JOSDKHWKA, B CKOpPEWWen peanusaunm
WCMOMHUTENbHbIX JOKYMEHTOB. 3akoHOZAaTeNnbCTBaM MHOMMX 3anafHblX CTpaH W3BECTHbl Mepbl
rpaXgaHCKO-NMpaBOBOW OTBETCTBEHHOCTU, MPUMEHSIEMbIE K OOIMKHMKAM C LENbl  CTUMYMMPOBAHMSA
ObICTPENLIEro UCMOMHEHNSS MMU CyOebHbIX M MHbIX pelleHun. Hanpumep, dpaHuy3ckue Cyobu yxe B
MpowWsoM Beke BBeNU U paspabotanum cuctemy Mep MNPUHYXOEHUS [OOIMKHMKA K UCTMOMHEHUIO
06sA3aTenbCTB, KoTopble obecnevnBanu Obl KpeguTopy CKOpewnlee MosyYyeHue pearibHOro UCTOMHEHUS:
€CNN [OIDKHUK YKIMOHANCS OT WCMOMHEeHUs o00A3aTenbCTBa, K KOTOpOMy ero ob6sA3biBano cyaebHoe
peLleHre, TO OH NPUCYXXOancs K ynnarte KpeauTopy OnpeaerieHHON AEHEXHOW CyMMbl, ocoboro wtpadga
3a Kaxgbln AeHb npomMeaneHus B ucnonHeHun. Cymma wrpada yctaHaBnmBanachb Mo YCMOTPEHUIO cyaa,
pasmep ero Mor Bo3pacTaTb B 3aBMCUMOCTM OT Cpoka MpOMeaSieHusl, U OH HUKaK He Obin CBHA3aH C
OENCTBUTENbHBIM yLepOOM, KOTOpLIN MOHeC kpeauTop. [OMKHUK, OKa3aBLUMCb Mnepen MepcreKkTUBOn
ynnatuTb Hecopa3mMepHo GoMnbLUy0 CyMMY, OYEBUAHO, NPEANOYUTan UCNonHnTL obszatenscteo. C 1972
r. 3TO NPaBWUIIO CTario HOPMOW 3akoHa (cT. 491 MpaxgaHcKo-NpoueccyanbHOro kogekca ®paHuun) <*>,

<*> ['pagaHCckoe 1 TOproBoe NpaBo kanuTanuctnyeckmx rocygapcts / OTB. peq. E.A. Bacunbes.
M., 1993. C. 279.

CyliecTBOBaBLINA 0O HEOABHEro BPpEMEHW NOPSLOK peanusaunmn UCMOSTHUTENbHBIX JOKYMEHTOB B
Halwen cTpaHe Mano CTUMYINMpOBasl AOMKHMKOB Ha CBOEBPEMEHHOE WCMOMHEHUE PELLEHWA CyOO0B U
OPYrMX aKTOB, MOCKOSIbKY HE yCTaHaBNMBas CaHKUUWA 3a hakTndeckn BecnnaTHOE NCMONb30BaHUE YyXKNX
OeHexHbIX cpeacTB. OQHAKO CaHKLMKU 33 NMONb30BaHUE YYXXMMU OEHEXHbIMU CPEACTBaMM B HacTosiLee
BpeMs NpegyCMOTPEHbl U HALLMM 3aKOHOA4ATENbCTBOM.

Tak, cr. 395 [paxgaHckoro kogekca PP ycTtaHaBnvMBaeT OTBETCTBEHHOCTb B BMOE HEYCTOWMKM 3a
MOMb30BaHME YYXXUMU [OEHEXHbIMU CpeacTBaMu BCMEACTBME WX HEMPaABOMEPHOro  YAepXKaHus,
YKITOHEHMST OT MX BO3BpaTta, MHOW MPOCPOYKU B MX ynnate nubo HEOCHOBATENbHOrO MOMYyYEHUA wunu
cbepexeHuns 3a c4eT Apyroro nuua B pasMepe y4eTHOW CTaBKM GAHKOBCKOTO MPOLEHTa, CYLLIECTBYOLLEN
B MECTe XUTeNnbCTBa KpeguTopa, a eCnn KPpeauTOpOM SBMSETCS HpUAMYECKOe NUuo, B MECTe €ero
HaxoXdeHus, Ha AeHb WCMOSTHEHUS OEHEXHOro obsisaTenbCTBa WM €ro COOTBETCTBYIOLLEN 4acTu.
[MpoueHTbl 3a MONb30BaHME YYXUMW CPEACTBaMM B3WMAKOTCA MO OEHb yhnaTtbl CyMMbl 3TUX CPEACTB
KpeguTopy, ecnu 3akOHOM, UHbIMW MPaBOBLIMW aKTaMy Ui JOFOBOPOM HE YCTAHOBMEH AN HAYMCINEHNS
npoLeHToB 6oee KOPOTKNIA CPOK.

He BbI3bIBaeT COMHEHWW, 4TO B MPaKTMKy AEATENbHOCTM MO peanv3aumv UCMOMHUTENbHbIX
OOKYMEHTOB O B3bICKAHUWN LEHEXHbIX CYMM HEOOXOAMMO BBECTM OTBETCTBEHHOCTb HEAOOPOCOBECTHbIX
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OOIMKHUKOB, NpedycMOTpeHHyto cT. 395 K P®, ¢ yyeTom pasbscHeHun, AaHHbIX B [locTaHoBReHUsX
lNMneHyma BepxoBHoro Cyga P® un Bbicwero ApbutpaxHoro Cyaa P® <*>. lpuyem TpeboBaHus 06
ynnare npoLeHTOB 3a MNosib30BaHNE YY>XUMWN LEHEXHbIMU CpeaCcTBaMn B CBA3W C 3a0ePXKKON AOIKHUKOM
peanbHOro MCNOSHeHWs Bpsa Ny AOMKHbI paccMaTpmBaTbCs MyTeM BO3DY>KOAEHUSI HOBOMO rpadkagaHCKoro
Aena v ero BTOPUYHOTO paspeLleHns CyA0M.

<*> TloctaHoBneHune NMneHyma BepxoeHoro Cypna P® n Beicwero ApbutpaxHoro Cyga PO ot 1
mons 1996 r. N 6/8 "O HeKkoTOpbIX BOMPOCaXx, CBA3AHHLIX C NPUMeHeHWeM 4actu nepson K PO" //
Poccuickasa raseta. 1996. 13 aBrycrta; lNoctaHoBneHve lNMneHyma BepxosHoro Cyga P® un Beicwero
ApbutpaxHoro Cyga P® ot 8 oktabps 1998 r. N 13/14 ¢ gononHeHusimmn ot 4 gekabps 2000 r. "O
npakTMke NpUMeEHEeHNs NonoxeHwun paxgaHckoro kogekca PP o npoueHTax 3a Nonb30BaHWE YYXXUMM
AeHexHbIMn cpeactBamun” // Poccunckas raseta. 1998. 27 oktsiops; 2001. 5 aHBaps.

[aHHble TpeboBaHus, "BO3HMKILWE BCNEACTBME 3aOepPXXKM OOMMKHUKOM peanbHOro WCMONTHEHUs
WCMOSMHUTENbHbIX [OOKYMEHTOB, MNpakTnyeckn 6eccrnopHbl, WOO OCHOBaHbl Ha TOXOECTBEHHOM
dakTuyeckom coctaBe" <*>. B nogoOBHbIX crnyyasix B3bickaTenb AOMKEH MMETb MpaBo obpaTuTbCcA C
3asBIEHNEM, A NMPU OTCYTCTBMU TAKOro 3asiBNEHWs B3biCKATeNsl - CyAeOHbIA MpUCTaB-UCMONHNUTENb - B
cyn obLwen pucauKuUM wnu B apOUTpaHbIA Cyd, €CnM  VCMOMHUTESNbHbIA  OOKYMEHT BblaH
apbuTpakHbIM CyaoM, MO MEeCTy HaxoXaeHusi cynebHoro npucTaBa-uCMONHUTENST O BbIHECEHUU
onpefeneHus 1 Bbigavye WCMOMHUTENBHOIO AOKYMEHTa Ha B3biCKAHME C OOSMKHMKA COOTBETCTBYHOLLMX
OEHeXHbIX CyMM, ucducnsiemblx cornacHo cr. 395 K P®. [lMpaBo B3bickaTens Ha NpPOLEHTbl 3a
MONb30BaHME YY>XUMWN LEHEXHBIMW CPEACTBAaMM JOMKHO ObITb EMY pa3bsiCHEHO.

<*> fpkoB B.B. KoHuenuusa pedopmbl MPUHYOAUTENBHONO WCMOMHEHUS B Cdepe rpakgaHCKON
topucamkuun. C. 44.

Takas no3vumsa 06 OTBETCTBEHHOCTM OOJDKHMKA Hawma oTpaxeHue B [loctaHoBneHun neHyma
BepxosHoro Cypna P® wu lneHyma Beicwero ApbutpaxHoro Cypa P® "O npakTuke npuMeHeHus
nonoxeHun [paxpgaHckoro kogekca P® o npoueHTax 3a MONb30BaHUE YYXMMU  AEHEXHLIMM
cpeacteamu”, B n. n. 23 U 24 KOTOPOro pasbACHEHO, YTO MNpU paspeLleHun Cyaamm CnopoB, CBA3aHHbIX C
NPUMEHEHMEM OTBETCTBEHHOCTU 3a MPUYMHEHME BPEda XWM3HW WM 300POBbI0 rpaXgaHuHa, cyn
BO3naraeT Ha npuyMHUTEnsl Bpeda 0Osi3aHHOCTb BO3MECTUTb Bped B AeHbrax, BCNEeACTBUE 4ero y
npuYMHUTENsl Bpeda BO3HMKAET OEHEeXHOoe 0083aTenbCTBO MO ynraTe onpeferneHHbix cyaoM cymm. C
MOMEHTa BCTYMN/IEHNS PELUEHNS B 3aKOHHYK CUMY, €CIM MHOW MOMEHT He yKasaH B 3aKOHE, Ha CyMMY,
OMNpPELENeHHYI0 B peLUEeHMU MpU MPOCPOYKE €ee ynnaTbl OOSMKHWKOM, KpeauTop BnpaBe HAaYMChSATb
npoueHTbl Ha ocHoBaHuu cT. 395 K P®. HauucneHue ykasaHHbIX MPOLEHTOB MNpUMEHseTca U npu
paccMOTPEHUN CMOPOB, BO3HMKAIOLLMX B CBA3WN C HEOCHOBATESNbHLIM OboralleHMeM O4HOro nuua 3a cyeT
apyroro (n. n. 25, 26 ykasaHHOro [locTaHOBMEHWS), M NPU PacCMOTPEHMM CMOPOB, CBHA3aHHBLIX C
ncrnonHeHnem gorosopa 3anma (n. 15), n Npu MCNONHEHUN APYIUX BMOOB JOTOBOPOB, NPEAYCMOTPEHHbIX
K PO.

B wuenax ObICTpOro M peanbHOro WCMOMHEHUS LOMHKHUKOM  UCMOMHUTENBHOrO [OKYMEHTa
3aKoHO4aTenbCTBOM 00  WCMONHUTENbHOM MNPOM3BOACTBE, MOMMMO Mep OTBETCTBEHHOCTM 3a
HEWCNOSIHEHME WCMOSTHUTENBHOrO AOKYMEHTa, MpeayCMOTPEHbl Mepbl MPUHYAUTENbHOrO WCMOMHEHNS.
Mepbl NPUHYOUTENBHOTO MWCNOSIHEHMS 3akpenneHbl B cT. 45, 87 ®epgepanbHoro 3akoHa "OO6
NCMNOMHUTENBHOM Npou3BoacTee”.

Xo4yeTcs OTMETUTb, YTO MEPbl OTBETCTBEHHOCTW U MEPbI MPUHYAMTENBHOIO UCMOMHEHUS] HACTONBKO
00beaVHEHbI €ANHCTBOM UCXOAHbIX MONOXEHUN U OOLHOCTLIO 3a4a4, YTO MX HEPEeOKO CMELUMBAOT U He
NPOBOASAT MEXAY HMMU HEOOXOAMMOro pasnuymns. ATo B 0COBEHHOCTU JOMYCKAETCA NPU XapaKTePUCTUKE
1 onpegeneHMn NpaBoBbIX CaHKUUIA U Mep NPUHYAUTENBHOIO ncnornHenus. Tak, M.M. ArapkoB TpakToBan
CaHKUMIO KaK yKa3aHMe Ha Mepbl HEeMnOCPeACTBEHHOIO MPUHYXAEHMWS, MPUMEHAEMOro opraHamm
rocygapcrea K HapylwmTensam MpaBoBbiX HOpM. [log mepamy HENnoCpenCTBEHHOIO MPUHYXXOEHWUS OH
noHMMarn obpalleHne B3bICKaHWs Ha MMYLIECTBO fvua nmMbo ero NMYHOCTb (nuweHne cBoboabl).
CoOTBETCTBEHHO CaHKLMIO rpaxgaHcko-npaBoBbix Hopm M.M. ArapkoB Haxogun He B [K, a B [TIK,
perynupoBaBLLEM NPUHYAUTENBHOE B3bICKaHNE <*>,

<*> Teopud rocygapcTtsa v npasa: MakeT y4ebHuka. M., 1948. C. 415 - 416, 423 - 425, 432.

0.03. JleiicT, oTMeYas Ype3aMepHOe CyXeHWe MOHATUS caHkumm M.M. ArapkoBbiM, B CBSI3N C 3TUM
nucan: "0encTtBUTenbHO, C STOM TOYKM 3PEHUSA, CaHKUUIO, B Cryvyae npaBoHapyLIeHUs, NPUMEHSIIOT He
cydbl M OpyrMe rocydapCTBEHHble OpraHbl, a TOMbKO OpraHbl HEMOCPEACTBEHHOIO MPUHYXOEHUS
(cynebHblie wcnonHutenu). CaHkumen 3a agMUHUCTPATMBHBIA NPOCTYMOK, Hampumep, crieoBano Obl
npu3HaTb He wWTpad, a NpUHyauTENbHOE B3biCkaHve wTpada” <*>. OTa npaBunbHas aprymeHTauus, K
coxanenuo, He npumeHsinace O.3. JlenctoM K cBOMM COBCTBEHHBIM TPaKTOBKaM CaHKUUNA. [ockonbky
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MepamMu HernocpeACTBEHHOro MPUHYXOEHUS SBMSIOTCA  Mepbl, NpedycMOTpeHHble cT. 45, 87
®epepanbHoro 3akoHa "O6 uMCNOMHUTENBHOM MPOM3BOACTBE", a oOpraHaMu HenocpPeaCTBEHHOro
NPUHYXXOeHna ABnsATcA cyaebHble npucTtaBbl-ucnonHuTenu (cyaebHole ucnonHutenu), 1o 0.9. Jlencr,
kak 1 M.M. ArapkoB, pakTuyeckn BKoYan B NOHATME CaHKLMM U MEPbl NPUHYAUTENBHOIO UCMOMHEHNS,
BOMPEKN CBOEN XXe apryMeHTauumn <**>,

<*> Jlerict O.3. CaHkumm B coBeTckoM npaese. M., 1962. C. 21.

<**> Tam xe. C. 28.

Mo mHeHuto U.C. CamowyeHko n M.X. dapyKLinHa, ropuanyeckas OTBETCTBEHHOCTb C TEX Mop, Kak
OHa BO3HWMKNA, Bcerga Obinia OTBETCTBEHHOCTbIO 3a MPOLUMOe, 3a COBepLUeHHOe AesHue. ABMASACh
peakuuen Ha CoBepLUeHHOe NpaBoHapyLUeHne, lopuanyeckas OTBETCTBEHHOCTb MMeeT rocyaapCTBEHHO-
NpuHyanTenbHbIn xapaktep. OH BbipaXaeTcsl Npexae BCero B TOM, YTO OTBETCTBEHHOCTb BO3naraeTcsi B
crny4vae NpaBOHAPYLUEHUS] HE3ABUCUMO OT BOJSIM M XENaHWs NpaBoHapyLUUTENS U UMEET MO OTHOLLEHUIO K
HeMy BHELLIHUI XapakTtep <*>,

<*> Cm.: CamotueHko U.C., ®apykwmH M.X. OTBETCTBEHHOCTb MO COBETCKOMY 3aKOHOOATESbCTBY.
M., 1971. C. 43 - 44.

B aton cesisan cnpaeeanmeo nonaran O.C. Nodde, 4To peanbHoe UCMONHEHUE, AaXe ecrni OHO
OyoeT MpuHyauUTENbHBIM, HENb3s CYMTaTb MEpPOW OTBETCTBEHHOCTM <*>. OB6SA3aHHOCTb peanbHOro
WCMOSTHEHNSA BbITEKAET HeMnocpeacTBEHHO u3 camoro obssatenbctea. W ecnu Obl nocnegcteus
NpaBOHAPYLUEHUSI OFPaHUYMBANMCb TOSLKO €to, 3TO BbIo 6bl paBHOLIEHHO NOMNHON 6E30TBETCTBEHHOCTU
HapyLUUTENS, KOTOPbIMA KakK 0O, TaK U Nocne HapyleHusa Hec Obl OgHy M Ty e 00s13aHHOCTb - BbINOMHUTD
npuHATOE Ha cebs 0bsi3aTenbcTBO. W NOCKOMBKY OTBETCTBEHHOCTb BCErga COCTABMSET ONpPenerneHHbINn
BV, UMYLLECTBEHHBIX UMW NNYHBIX JIMLLEHNA, OHa OOSPKHA BbIPaXaTbCsl B KAKOM-NTMOO LONOMHUTENBHOM
OpemeHM, Bbi3biBasi TEM CaMbIM ONsl HAPYLUMTENS ONpeferieHHble oTpulaTerbHble NOCNEeACTBUS.

<*> CmMm.: Modbde O.C. ObasatenbctBeHHoe npaso. M., 1975. C. 97.

K. Ham cuutaetr, 4TO OTBETCTBEHHOCTb BKMWOYaeT B cebs nub TakMe MocneacTeus
NpaBOHApPYLUEHUsI, KOTOpblE BbIPaXalTCA B BO3HWKHOBEHMM HOBbIX 00s3aHHOCTEM nMbOO B WX
BMOOU3MEHEHNN, BbITEKAKOLWNX M3 CYLIECTBYIOLEr0 NPaBOOTHOLIEHNS. 3TN BUMOOU3MEHEHUS, KaK U
ntobble 0693aHHOCTU, AOMKHbI ObITb CBSI3aHbl C OnpeaerieHHbIMN oTpuLaTeNbHbIMU NOCNEACTBUSIMI OIS
npaBoHapyLmMTens <*>,

<*> CM.: Ham K. OTBETCTBEHHOCTb 3a HapylleHne 0b6s3aTenbCTB: TEOPUS U 3aKkoHoOaTenscTBo //
XoszancTteo 1 npaso. 1997. N 4. C. 131.

CnepoBaTenbHO, OTHOLLEHMS B 0OnacT OTBETCTBEHHOCTU, Kak Obl OHW HM BO3HWKaNW, B f0GOM
crnyyae CaMoCTOSITESIbHbl W ferko OTAENUMbI OT Mep MNPUHYXXOEHUS K MWCMOMHEHMIO 00S13aHHOCTU.
MpuHYy>XOeHWe K UCMONHEHMI0 OO0SI3aHHOCTM  HEenb3si  CYMTaTb OTBETCTBEHHOCTbIO,  MOCKOSIbKY
rocyapCTBEHHOE MPUHYXAEHWE HampaBfieHo NUWb Ha obecrnieyeHne cyllecTBytoLlen obsizaHHocTU. B
OaHHOM crny4vae HeT LOMONTHUTENbHOW 00S3aHHOCTU, SBMSIOLWENCS pe3ynbTaToM MpaBOHApYLUEHUs, He
BO3HMKAET 0COObIX HOBbIX 06si3aHHOCTEN. Mepbl NMPUHYAUTENBHOIO WCMOSMIHEHWUSI BbICTYMNaT ¢hopMoNn
(cpeocTBOM) peanusaumy CaHKUMIn HOPM PasfinyHbIX OTpacrnei npasBa (rpaXxgaHCKOro, rpaxgaHCKoro
npoLeccyanbHOro, agMUHUCTPATUBHOIO U T.4.) TOMbKO Yepe3 UCMOSTHEHWE PELUEHUIA CYAOB W OpYyrux
OpraHoB, MoAnexawimx MCNosiHeHW0. B 3TOM cMbICNe MOXHO rOBOPUTb, YTO Mepbl MPUHYAUTENBHOIO
WCMOSTHEHUSI ABMSIOTCA MOCNEAHEN MHCTaHUMEW, OXPaHSIOLWEA OT HapyLUEHWS HOPMbl TPaXXgaHCKOro
npaea v apyrux oTpacnen npaea <*>.

<*> Cm.: 3aBopoTkko [M.T1. MNpoueccyanbHble rapaHTUmM UCMONHEHUS cyaebHbIX pewwenni. C. 541 -
542.

Mepbl NPUHYAMTENBHOTO WCMOMHEHUs,, 3aKpenriieHHble B [AEeWCTBYIOLLEM 3aKoHOOATerNbCTBe,
OTBEeYaloT JaHHOW HaMK XapaKTepUCTUKE 1 BKMoYaloT B cebs:

- oOpalleHmne B3bICKaHWs Ha MMYLLLECTBO AOIKHMUKA NMYTEM HaNOXeHUs apecTa Ha UMYLLLECTBO U ero
peanusauuu;

- obpalleHne B3biCKaHWA Ha 3apaboTHYO MnaTty, MEHCUo, CTUMEHOMIO U WHble BUAbl OOXOO40B
OOIMKHUKA;

- obpalleHne B3biCKaHUsI Ha AeHeXHble CPeacTBa M MHOE MMYLLECTBO OOSKHMKA, Haxoaswmecs y
APYTUX nuu;
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- U3BATME Y [OMKHUKA WM nepefadva B3biCKaTento onpeaeneHHblXx NpeaMeToB, YKa3aHHbIX B
WCNONMHUTENLHOM JOKYMEHTE;

- UHblE MepbI, NpeanpUHMMaemMble B COOTBETCTBUMN C AENCTBYIOLLMMM 3aKkoHaMn, obecnevmsaroLine
WCMOMHEHNE WUCMOMNHUTENBHOIO AOKYMEHTa, B YACTHOCTW, MPUBOL, MPUMMEHSIEMbIA 3a YKIIOHeHue ©6e3
YBaXXUTENbHbLIX MPUYMH OT ABKM MO BbI30BY CyAeOHOro NpucTaBa-UCNoNHUTENS UMN K MECTY COBEPLLEHUS
MCNOMHUTENBHbLIX JENCTBUN.

B Hactosillee Bpems OCHOBHOW MepOW MNPUHYOMTENBHOIO WCMOSTHEHUS  MUMYLLECTBEHHOIO
XapakTtepa, MpPUMEHSIEMON K [AOMMKHMKY, OCTaeTcs obpalleHue B3bICKaHWs Ha WMMYLLECTBO [AOJDKHMKA
nyTeM HanoXeHusi apecTta u ero peanu3aumm. CorrnacHo onpocy cyaeOHbIX NPUCTaBOB-MCMONTHUTENEN
JaHHasi Mepa ABNSIETCA CaMoW CIOXHOW B NpakTU4eckoM npumeHeHun. OQHOM U3 NPUYKUH, Bbi3blBatOLLEN
TPyOHOCTM nNpu  MNPOU3BOACTBE OMUCM WM apecTta WUMyLlecTBa [AOMKHMKA, cyaebHble npucTaBbl-
NCMOMHUTENN Ha3Bany HEBO3MOXHOCTb 06ecneynTb NPUCYTCTBME MOHATBIX MPU NPOM3BOLCTBE OMUCK U
apecte uMyLecTBa B CBSA3M C MOBCEMECTHbIM OTKa3oM [pagaH Yy4yacTBOBaTb B yKa3aHHOM
NCMOMNHUTENbHOM AENCTBUN.

HeobxogMMOoCTb NPUCYTCTBUSI MOHATBLIX NPY NPOM3BOLCTBE OMUCK N apecTe MMYLLECTBa OOJDKHMKA
3aKpennsanach kak B paHee OeNcTBOBaBLUEM 3akoHoaatenbcTee (N. 61 VHCTpyKkummM 06 UCnorHUTENbHOM
npoussoactee, cT. 371 [MTIK PCPCP), Tak n yctaHoBneHa B ®egepanbHomM 3akoHe "O6 MCNOoNHUTENBHOM
npoussogctee”. oHATbIE cornacHo 3akoHy SIBASKTCA INMUAMK, YYacTBYHOLLUMMW B UCMOSHUTENBHOM
npoussogctee (cT. 39). MMu MoryT GbITb TONMLKO AeecnocobHble rpaxaaHe, gocTuriime Bospacta 18 ner,
He 3aMHTEpPEecOBaHHbIE B COBEPLUEHMN UCMOSTHUTENbHBIX 4EVNCTBUN U HE cocTosime Mexay cobon nnm c
yYaCTHMKaMM MCMOJSTHUTENBHOrO MPOU3BOACTBA B POACTBE, MOAYMHEHHOCTU WMNX MOAKOHTPONbHOCTU. B
cT. 40 ®enepanbHoro 3akoHa "O6 MCMOMHUTENBHOM NPOM3BOACTBE" 3aKpenseHbl NpaBa U 0b6s3aHHOCTY
NMOHATBLIX.

CnepoBaTenbHO, Ha OCHOBaHUWM [OEWCTBYIOLWErO 3akoHogaTenbCTBa CyAebOHbI  npucTas-
NCMNOMHWTENb, NPEXAE YEM NPUrnacuTb NOHATLIX (HE MeHee ABYX) ANdA y4acTusi B NPOM3BOLCTBE OMUCU U
apecTa, JOMMKEH BbISICHUTb Y HMX BCE BOMPOCHI, MEPEYNCIIEHHbIE BbILLE: U AE€ECNOCOBHOCTL, M BO3pacT, U
3aNHTEPECOBAHHOCTb MOHATBIX B UCMOSTHUTENbHBIX AENCTBUAX, U POACTBO UX MeXay cobon u apyrumm
yYaCTHMKaMM NCMOSTHUTENBHOrO NPOM3BOACTBA, Y BO3MOXHYH NOAYMHEHHOCTb M NMOAKOHTPOSTbHOCTL ApYr
OPpYyry, a Takke pasbACHWTb UM MnpaBa U 00sI3aHHOCTU. Y4uuTbiBasi, YTO Ha MpakTMke HeobXoAMMOCTb
NMPUCYTCTBUSI HE MEHee OBYX MOHATLIX NPY NPOM3BOACTBE ONUCU N apecTta MMYyLLECTBA OOIKHUKA U TaK
BbI3blBAE€T 3HaYMUTENbHbIE TPYOHOCTW, BBEAEHME HOBbIX TpeboBaHwWi p[nsi cyaebHoro npucraea-
UCMONMHUTENS, CBSI3@HHbLIX C JIMYHOCTBK MOHSITOrO, SBMSIETCS, MO HAWEeMy MHEeHWo, 6omblnm
NpensaTCTBUEM NPU COBEPLUEHNM YKa3aHHbIX MCMOMTHUTENbHbLIX ENCTBUN.

[opeBonoLUMOHHOE POCCUMCKOE 3aKoHOO4ATENbCTBO HaZenano cygebHoro npuctaBa LUMPOKMMU
NOMHOMOYMSAMUN, CAMOCTOATENBHOCTBIO Y HE3AaBUCUMOCTBLIO B NMPOLIECCE MCMOMHEHUS PeLleHni cyaoB. B
CBA3W C 3TUM MpM MPOU3BOACTBE OMWUCM W apecTe WMyLLecTBa AOMKHMKA cydebHOMYy npucTaBy
OO0CTaTovyHO ObINO COCTaBUTb NMOAPOOHYD ONMMCh MMYLLLECTBA, MPOLUHYpPOBaTb €€, 3anevartatb CBOEN
neyartbio 1 NPUNOXNTL CBOWU NeYaTtu K Kakgomy NpegMeTy Ui NpUMBECUTL SAPJIbIKM C HOMEpPaMM K 0COObIM
NMOMELLEHNAM, TOe XPaHWIoCcb onucaHHoe umywiectBo (cT. 980, 993, 998 VYcraBa rpaxgaHCKoro
cyponpoussoacTtea). [lpucyTcTBMe MOHATBIX MPW  COBEpLUEHMM CyAeOHbIM MPUCTAaBOM  YKa3aHHbIX
AencTeui He TpeboBanocsk.

Takum obpasom, ecTb OCHOBaHMWSA nonaraTk, YTO A4S YCKOPEHUS npoLecca peanv3aumm cygebHbix
N OpYrMxX akToB, YNPOLLEHUSA mnopsigka OMMCKM M apecTa MMYyLLEeCTBa OOJDKHMKA, a Takke yKpenneHus
no3vumi cygebHoro npuUCTaBa-UCMOSTHUTENS KaK OOMKHOCTHOMO Nuua HeobOXOAMMO OTKas3aTbCA OT
yyacTust B ONUCU M apecTe MMyLLeCcTBa AOIDKHUKA MOHATbIX, a CygebHOro npuctaBa-MCnonHUTENs
HagenuTb egMHOMNMNYHBIMY NOMTHOMOYMAMM MO COBEPLUEHUIO UCTOMHUTENBHbBIX AEACTBUM, YKa3aHHbIX B CT.
39 depepanbHoro 3akoHa "O6 MCNoNHUTENBLHOM NPON3BOACTBE".

Bce BbllenepeynMcneHHble Mepbl NMPUHYAUTENBHOIMO WCMOSTHEHWS, 3a WCKITHYEHMEM MpPUBOAA,
MUMEIKT UMYLLLECTBEHHbIV XapakTep, U TONbKO MPMBOA HamnpaBIieH Ha NMWYHOCTb OOIMKHMKA. 1o Hawwemy
MHEHMWIO, [ONs  YCWNEHUs BO3OENCTBUA Ha [OOMMKHUMKA HeobXxogumo LWMpe MPUMEHATb  Mepbl
NPUHYAWTENBHOTO UCMOMHEHUS, HanpaBneHHbIe HEMOCPEACTBEHHO HA JIMYHOCTb JOSMKHUKA.

Mpu coumanuctnyeckom cnocobe BeOEeHUsI XO3ANCTBA B HALLIEN CTPaAHE U OTCYTCTBUM PbIHOYHBIX
OTHOLUEHWN B 39KOHOMMKE MPUMEHEHWE K [AOMMKHWUKY OAHMX Mep MPUHYOUTENBHOIO WCMOMHEHNS
MUMYLLIECTBEHHOIO XapakTepa, ckopee Bcero, 6bino onpaeBgaHo. He criyyalHo, 4TO MNpUMEHEHWEe K
OOIMKHMKY Mep FNIMYHOIo XxapakTepa CHUTANoCh "yHDKEHMEM OOIDKHMKA B rra3ax okpyKawowmx" <*>,

<*> KommeHTapuin Kk VIHCTpyKUMM O MoOpsigke ucnonHeHns cynebHbix pewenun / Mog peq. T.I.
Bartyposa. M., 1981. C. 15.

OpHako [OOpeBOSOLMOHHOMY POCCUMACKOMY 3aKOHOAATENbCTBY, KaK yXe OTMevanocb, Obinu
N3BECTHbI MEPbI NPUHYAUTENBHOIO NUCMOJTHEHMS KaK MMYLLIECTBEHHOTO, TaK M JIMYHOMO Xapakrepa, ymenoe
coyeTaHne KOTOPbIX MPMBOAMIIO B KOHEYHOM UTOTE K AOCTaTOYHO 3(pEKTMBHOMY UCMOSMHEHMIO CYOE0HbIX
M OpyrMx pewenun. Ona  ycunenus 3dEKTMBHOCTU MCMNOMHUTENBHOIO NPOM3BOACTBA M Gonee
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OTBETCTBEHHOrO MOBEOEHMSA [OOSKHMKA MpW UCMONMHEHUUM CyAebHbIX M MHbIX akToB B POCCUACKOM
3akoHogatenbcTBe 00 MCNOMHUTENbHOM MPOM3BOACTBE, MO HAleMy MHEHWO, Takke cnegyet
npenycMoTpeTb MPUHYAUTENbHBIE Mepbl, HanpaBrfieHHble Ha NWYHOCTb AOSMKHWKA, AEWCTBOBaBlUME B
AOPEBOSIOLIMOHHOM POCCMINCKOM MpaBe, a UMEHHO: OToODpaHWe Yy AOSDKHWMKa MOAMUCKM O HeBble3ae U
BblI30B [OMKHWMKA B cyaebHoe 3acefaHue p[ns  NpeAcTaBrieHWs CBedeHMn O cpeAacTtBax kK
YAOBNETBOPEHNIO B3bickaTens (CT. 1222.1 - 1222.7 YcraBa rpaxgaHckoro cygonpoussoactsa 1864 r.)
<*>

<*>YcTaB rpaxaaHcKkoro cyonpousBoacTea: 4-e usg., ucnp. n gon. Crieé., 1899.

OTobpaHne nognuckM O HeBble3de Yy OTBETYMKA BO3MOXHO €elle Ha cTagum Bo3OyXaeHus
rpaXkgaHCcKoro gena v nogroToBkM ero kK cyaebHoMy 3acefaHuto, a Takke BO BCAKOM MOSTOXEHWUM fgena oo
BCTYMMEHUSA PELUEHVS B 3aKOHHYK CUIY, Kak MPUMEHEHMe OOHOW M3 Mep Mo OobecnevyeHuo ucka.
CnepoaTtenbHo, cT. 140 ITIK P® Heobxoammo gononHuTtb M. 6, npegycmaTpvBalomm oTobpaHue y
OTBETYMKA MOAMUCKM O HeBble3dde. TakMm 00pas3omM, CMUCOK BO3MOXHbLIX Mep MO OOecrneYeHuo ucka
Oyoet pacwupeH. NpumeHATbCs gaHHas Mepa Mo 0becrneyeHuIo ucka OOMmKHa CydoM MO 3asBIEHUO
ucTua M xopaTancTBy ML, Y4YacTBYKOLWMX B [erie, UCXOOs M3 KOHKPETHbIX OBCTOATENbCTB gena u
obecneyeHns B ganbHENLEM UCMONHEHMS pelleHnsa cyaa. Ecnm kK oTBeTUMKY B npoLiecce pacCMOTPEHUsI
rpaXxgaHCcKoro pfena He npuMMeHsnacb noanucka O HeBble3ge, TO 3Ty Mepy MNpPUHYAMTENbHOro
WCMOMHEHUS], KaK 1 Nobyo Opyryto, MOXET NPUMEHUTb K OOIDKHUKY CyaebHbIN NpucTaB-UCNoNHUTENb B
Lensax BO3OENCTBMS Ha OOMKHMKA M CKIOHEHWUSt ero K ObICTpenlemMy WCMOMHEHUKO WCMOMHUTENbHOro
OOKyMeHTa.

Ewe opgHa Mepa npuvHYOUTENbHOMO WCMOSMIHEHMS, @ WMMEHHO BbI3OB AOMMKHMKA B cyaebHoe
3acegaHve ONd  NpPedoCcTaBieHUsl CBeAeHWA O CcpedcTBax, HeobxoouMbiX AN UCMONHEHMUS
WCMOMHUTENBHOIO AOKYMEHTa, AOSKHa MNPUMEHATBCA He3aBMCcMMO OT Toro, 6bima nv otobpaHa y
OOIMKHMKA MOAMUCKa O HeBble3ge wnu HeT. Bbi3oB gomkHuKa B cypebHoe 3acedaHve Ans gauu
OOBbSICHEHUA O CBOMX CPeAcTBax AOMKEH MPOM3BOOMTBCS CyOOM MO MECTYy HaxOXaeHust cyaebHoro
npucTaBa-UCMNoNHUTENs Mo 3asBrieHuto B3bickaTens. [pudem, ecnv OOMKHMK 3asiBUT, YTO He WUMeeT
cpencTB Ans yOOBNETBOPeHUss TpeboBaHUIM B3biCKATENS UK 3TUX CPeACTB HE4OCTaTOYHO, B3biCKaTento
HeobX0AMMO NPEeLOCTaBUTb MPaBO NOBTOPSATH CBOK MPOCLOY O BbI30BE AOMKHMKA AN Aa4n 06 bACHEHWN
O CBOMIX CPeACTBax O TeX MOop, MOKa MCNOMHUTENbHbIN JOKYMEHT He OyaeT ncrnonHeH. OaHako LOIMKHUKY
Takke AOMMKHO ObITb MpeaocTaBrieHo MpaBo M 0e3 3asiBNeHus B3biCKaTens SABMTbCA B Cyqd ANs gauv
OOBbSICHEHU O CBOMX CPEACTBax, TakK Kak Mpu BbIICHEHWM B cyaebHOM 3acefaHuu, 4TO Yy AOMKHMKA
OO0CTaToO4yHO CPEACTB AS1S1 UCMOSTHEHNUS UCMONTHUTENBHOrO AOKYMeHTa, eMy OyaeT oTMeHeHa nognucka o
HeBble3ae.

B paHHOM crniydyae HeoOxoguMmble u3MeHeHWst cnegyeT BHecT B PegepanbHbil 3akoH "O6
NCMNOMHUTENBHOM npou3BoacTBe” (CT. 45), pacwmpuB Kpyr Mep MPUHYOUTENBHOrO WCMOMHEHUS] MyTEM
BKITHOYEHUSA B Hero: 1) otobpaHne y OOMmKHMKa MNOAMUCKU O HEBble3ae; 2) BbI30B JOSMKHMKA B cyaebHoe
3acegaHve ONd  MpPedoCcTaBieHUsl CBEAEHWA O CpedcTBax, HeobxoouMbiX AN UCMOSHEHMUS
NCMNOMHUTENBHOTO JOKYMEHTA.

3akoHogaTenbCTBOM 00 MCNOMHWUTENBHOM NPOM3BOACTBE YPErySIMPOBAHO NPaBOBOE MOJIOXKEHNE HE
TONbKO B3bICKaTENS M AOMMKHMKA, HO U onpedeneH nopsigok obecnevyeHnst rapaHTuii 3almTbl NpaB Apyrux
nuud, YbW MHTEPECHI 3aTparMBalTCA Mpu NMPOWM3BOACTBE apecTa MMYyLLEeCcTBa OOIDKHMKA, B YaCTHOCTH,
UITIEHOB CEMbW AOIMKHUKA, a Takke 6nm3kMx poaCTBEHHUKOB N COCOOCTBEHHUNKOB.

CornacHo c1. 46 ®epepanbHoro 3akoHa "OO WCNONHUTENBHOM MNPOM3BOACTBE" B3bICKaHUE
obpallaeTcsa Ha NpuHagnexallee JOIMKHUKY UMYLLECTBO. B cnyyae, korga OOMMKHUK UMEET UMYLLLECTBO,
npuHaanexawee emMy Ha npaBe obuwen coOCTBEHHOCTW, B3biCKaHWe obpallaeTcsa Ha ero gono,
onpegensiemyio B COOTBETCTBUMM C dpegepanbHbiM 3akoHoM. B cT. 256 K Pd yctaHoBneHo, 4to no
obsA3aTenbCTBamM OfHOTO M3 CYMpPyroB B3biCKaHWe MOXeT ObiTb 0bpalleHO Nullb Ha WMYLLECTBO,
Haxoasleecss B ero COOCTBEHHOCTW, a Takke Ha ero Jomnw B obliemM MMyLlecTBe Cynpyros, KoTopas
npuynTanace Obl emy npu pasgene atoro mmyulectBa. CoOTBETCTBYKOLLAs CTaTbs MMeeTcs M B
CemeliHom kopekce PO (cT. 45). CywiecTByIOT UCKITHOYEHMS, KOrda B3biCKaHWe MOXET ObiTb obpalleHo Ha
BCE MMYLLECTBO, SABMSIOLLEECH COBMECTHOM COOCTBEHHOCTLIO CYMpPYroB: B3bICKaHWE MPOW3BOAUTCS MO
obWwum obsizaTenbCTBaM CynpyroB, a Takke no obs3aTtenbCcTBamMm O4HOroO M3 Cynpyros, ecnv cyaom oyget
YCTaHOBIEHO, YTO BCE, MOMyYEeHHOE Mo 00A3aTenbCTBaM O4HUM M3 CymnpyroB, ObIO MCMONb30BaHO Ha
HyXObl cembu (CT. 45 CemeliHoro kogekca PO).

OpHako ykasaHHOEe MNpPaBUIO U UCKIKOYEHWS U3 HEro He OTBEYalT peanusam CO34aBLUErocs
MONMOXEHNss B  MCMOSIHUTENbHOM MPOM3BOACTBE. AHanNu3npyst MNPOHMKHOBEHUE OPraHM30BaHHbIX
NpecTynHbiX rpynn B cdepy mcrpeboBanuns gomros, .A. CkoGnvKoB BepHO Bbigenser npobensl u
NPOTUBOPEYNS OEVNCTBYIOLLLErO 3aKkoHOAaTeNbCTBa 06 NCMONTHUTENBHOM MPOM3BOACTBE, 3amevast, 4To "He
BCerga BO3MOXHO 0OpaTutb Yepe3 Cyh B3bICKAHME Ha WMMYLLECTBO, KOTOPbIM (pakTudecku Bnageet
OOIKHMK, [aXe eCcnum OHO He nognadaeT Mo YCTaHOBMEHHbIA TPaXOaHCKUM  MpoLEeccyanbHbIM
3aKOHO4ATENbCTBOM MEpeYeHb NPEAMETOB, Ha KOTOpble HE MOXET ObITb 0bpaLleHo B3bickaHue. [loTomy,
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Kak O0aBHO WM3BECTHO, 4YTO Hemalo npeayCMOTPUTENbHbIX niogen Od)OpMJ'IFHOT np|/|o6peTeHHb|e nMun
KBapTUpbl, Oayu, aBTOMOOUIN, rapaxm un npovyee uUMyLLEeCTBO Ha NnoACTaBHbIE d)l/lrypbl: Onn3kux n
AanbHUX poaCcTBEHHUKOB, noboBHMUL, /J,py3e|7|, MHbIX Nnny, NoNb3YHOLWNXCA D,OBepl/IeM" <>,

<*> Ckobnukos N.A. VicTpeboBaHne JonroB 1 opraHn3oBaHHasi NpecTynHocTb. C. 14.

B popeBontounoHHOM 3akoHogaTtenbcTBe Poccum Bonpoc 06 oOpalleHun B3bICKaHMsSI Ha
COBMECTHYI0 COBCTBEHHOCTb CYNpPYroB U O COBEPLUEHMMN CAENOK LOIPKHUKOM pPeLlarncsl, Kak Ham KaXeTcs,
nornyeckn BepHO. 3akOH yCTaHaBnMBan MpPeanonoXeHne, 4YTO0 COBMECTHOE WMYLLECTBO CyMnpyroB
NPUHAANEXUT TOMY W3 HUX, C KOTOPOro MPOWM3BOAWUTCS B3bICKAHWE, MOKa M HACKONbKO He Oyner
YyCTaHOBMEHO MNpOTUBHOE. [Mpu B3biCKAHUM C OOQHOrO U3 CyMpyroB OMNWCKU U apecTy nogsepranacb Bcs
OBWKUMOCTb, HaxogsLLascs B oOLen ux kBapTmpe, 3a UCKINIYEHNEM Nnatbs 1 6enba Apyroro cynpyra u
BELLEWN, O MPUHAANEXHOCTM KOTOPbIX 3TOMY Cynpyry NpefcraBneHbl JokasatenbcTBa (cT. 976 YcrtaBa
rpaxgaHcKoro cyaonpounssoacTea). "Takoe npaBuno HeobxoanmMo B UHTEpPECE KPEAMTOPOB, OT KOTOPbIX
MHade Bcerga yckomnb3ano Obl 9TO MMYLLECTBO, UMEIOLLEE MHOMAA 3HAYUTENbHYO LEeHHOCTL" <*>. Kpome
TOro, B3biCKaHWe obpaljanocbk Aaxe Ha 060co6reHHoe MMYLLEeCTBO Cynpyra, €cnu, BO-NepBblX, OHO
nepeLuno K Hemy OapCTBEHHbIM NMyTEM OT OOSMKHUKA B TedeHue nocregHux 10 net, u, BO-BTOPbIX, OHO
6bIno NpMobpeTeEHO OAHMM CYNPYroM Y APYroro (4OmkHMKa) BO3ME3OHO Ha AeHbIMM NocneaHero, ecnv He
A0Ka3aHo, 4YTo nNprmobpeTeHne caenaHo He Ha AeHbrv JormkHuKa (CT. 554 YcTtaBa cynebHbIx ToproB) <**>,

<*> lepweHeBny .®. YuebHMK pycckoro rpaxgaHckoro npaea (no naganuio 1907 r.). M., 1995. C.
434.

<**>Tam xe. C. 435.

B HacTosillee BpeMs MHOrMe aBTOpbl MPULWAW K BbIBOAY, YTO MOTPEOHOCTM MpPaKTUKM
000CHOBbLIBAOT HEOOXOAMMOCTb PaCLUMPEHUS aKTUBHOCTM CyAeOHbIX NMPUCTaBOB-UCNIONHUTENEN B cdepe
BbISIBITEHUS] COBEPLUEHHbIX OOMKHMKOM MO Yrpo30i MPUHYAUTENBLHOrO UCMOMHEHNST (OUKTUBHBIX COEMNOK
Mo OTYYXOEHUIO MMYLLECTBA, HA KOTOPOE MO 3aKOHY MOXHO 00paTuTb B3bickaHue <*>. [1.B. JlornHos,
06061 as NpakTuUKy paccMoTpeHus gen o6 ocBoOOXOeHMM MMYLLIECTBA OT apecTa, nucar, 4Yto "MMeroTcs
aKTbl HEOGOCHOBAHHOIO OCBODOXAEHMS MMYLLLECTBA AOMMKHMKA OT apecTa, YTO NPUBOAUT K HAPYLLEHUIO
npae B3bicKaTeneun... Yacto K HapyLleHraM MpoLieccyanbHbIX NPaBui NPOM3BOACTBA apecTta UMyLlecTsa
OTHOCAT BHeceHue cygebHbIM MWCMOonHWTENEeM B OMUCb MMYLLECTBA, SBHO He NpuHagnexaliero
OOMMKHMKY. Micnonb3oBaHue aToro "HapyleHusa" B Ka4ecTBe OCHOBaHWSI K OTMEHE apecTa Ha OnMcaHHoe
MUMYLLIECTBO NPUBEAET Ha NpPaKTuKe K TOMY, YTO cyaebHble NCMOMHUTENN HAYHYT NPOSBASATL "N3MULLHIO
OCTOPOXHOCTB" <**>,

<*> Cm.: Cmeukasa A.M. VicnonHeHne cynebHbIX MOCTAHOBNEHNIA NyTeM 00paLLeHNst B3bICKaHMS Ha
MUMYLLIECTBO rpaXaaH M Ha 3apaboTHyto nnaTy: ABToped. AWC. ... KaHd. opua. Hayk. XapbkoB, 1968. C. 8;
Apkos B. ObpalLeHne B3bICKaHWS Ha MMYLLECTBO JOIMKHMKA // Xo3ancTeo u npaso. 1998. N 6. C. 51.

<**> OcobeHHOCTN pacCMOTPEHUs oTAEeNbHbIX KaTeropun rpaxaaHckmnx gen / MNopg pea. npod. M.K.
TpeywHukoBa. M., 1995. C. 68, 72.

Mo Hawemy MHEHWIO, yCUNeHne akTUBHOCTWU CyoebHOro npuctaBa-UCNOSHUTENS MO BbISBIEHMIO
MMYLLECTBA JOIMKHUKA, OTHYXXAEHHOIO NO (PUKTUBHBIM CAENKaM UM NpMoBpETEHHOrO UM Ha NOACTaBHbIX
nuu, OOMKHO BblpaXkaTbCHA Npexae BCero B TOM, YTOObl yCTaHOBWTL MPE3yMMLMI0 NPUHALIIEXXHOCTN 3TOrO
UMyLlecTBa [OOSDKHUKY. Mcxogd w3 [aHHOM MNOChINKW, CyaebHbI MpUCTaB-UCNONMHUTENb  OOIMKEH
Nnpou3BOOMTbL Te Xe AEWCTBUS, YTO M MPU MUCMNOSTHEHUN WCMOSTHUTENbHBIX LOKYMEHTOB O BO3MELLEHWM
BpeAa, MPUYMHEHHOTO, B YAaCTHOCTMN, MPECTYMNIEHNEM, @ MMEHHO: AenaTtb 3anpockl B HANOroBble OpraHbl,
B yypexaeHus 6aHKOB M Opyrue KpeawuTHble opraHu3aumu, B nombapg, N'bAn, >XCK, OCK u gpyrve
PErMcTpupytoLLMe opraHbl O HanMynM OEHEXHbIX CPEACTB UMM MMYLLIECTBA, NMPUHAAMNEXaLUNX HE TOMNbKO
OOMMKHMKY, HO W YfieHaMm €ero cembu, a Takke OnmMsknm poAacTBEHHMKaM <*>. /meroTcsa OcHoBaHMSA
nonaratb, YTO TONbKO BKITHOMEHME B OMNNCb M apecT BCEro NepeymncrieHHoro no3BosivT BbIIBUTb JEHEXHbIE
cpencTea U MMYLLECTBO, pearnbHO NMpUHaAnexalime JOMMKHUKY, U B MOJSTHOW Mepe obecneynTb MHTEPECHI
B3blckaTens.

<*> Cm.: KopwyHoB H.M. KoHdumckauusi n B3bicKaHMe MMyLLECTBA, HAXKUTOTO NPECTYMHbLIM NyTeM, U
BO3MELLLEHME Bpeaa Mo AeNnam O XULLEHUSIX U OPYTMX KOPbICTHbIX npecTynneHusax. M., 1994. C. 8 - 9.

B cnyyae Hecormacusi gpyrMx Jnuvy € BblBOgamu cygebHOro npucrtaBa-UCmonHuTensd o
NPUHaANEXHOCTU TOTO MMM MHOMO MMYLLECTBA [OOMKHWKY WU BO3HUKHOBEHMSI B CBSI3W C 3TWM criopa
3aMHTEPECOBaHHbIE FpaXkdaHe WM opraHuM3auMu BnpaBe obpaTUTbCS B Cyd C MckoM 06 ocBoboxaeHun
MUMyLLECTBa OT apecta Unmn UcKni4veHun ero n3 onucu (ct. 92 ®3 "O6 ncnonHMTENbLHOM NPOM3BOACTBE",
CT. 442 [TIK P®). 3agdBneHHbIn OpyrMMu nMuamm Cnop O MpaBe T[PaXOaHCKOM, CBSA3AHHBLIA C
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NPUHAANEXHOCTLI0 MMyLLIECTBa, Ha KOTopoe obpalleHo B3bickaHWe, paccMaTpuBaeTcs CydoM Mo
npaBunaMm MCKOBOro npomssoAcTsBa. Vckm o6 ocBobOXOeHUM umyLlecTBa OT apecTa NpegbsiBrsoTcs K
OOJIMKHMKY M B3bICKaTENMO Kak COOCTBEHHUKaMM, Tak M BnagernbLamMy UMYLLECTBA, HE MpUHaZnexallero
JOrMxHUKY. B crnyyae, ecnn apect unu OnNuCb UMyLLleCTBa NpousBefeHbl B CBA3W C KOHucKaumen
UMYyLLIECTBa, B Ka4yeCTBe OTBETUYMKOB MPUBMNEKAOTCA NuUa, Ybe MMYLLECTBO MOANEXUT KOoHdMCKauun, u
COOTBETCTBYHOLLUMI rocyaapcTBeHHbI opraH. B cuny c1. 30 MK P® uckn 06 ocsoboxaeHnn nmyllectsa
OT apecTa NpeabsaBnsalTCa B Cyd MO MECTY HaxXOXOEHWs apecTOBaAHHOro MMyLLLECTBaA HE3aBUCUMO OT
OCHOBaHWA HaNOXeHNsa apecTa, MecTa XXUTENbCTBA UM HAXOXOEHNSA CTOPOH.

Mpun pelueHnn BOMpPOCOB, CBA3AHHbLIX C OCBOOOXAEHMEM MMYyLLLECTBA OT apecTta, cyaam crnepyet
PYKOBOACTBOBATbLCA pasbsicHeHMAMU [MneHyma BepxosHoro Cypa P®, gaHHbiMu B lNMocTaHoBneHnun N 5
"O npakTuke paccMoTpeHus cygamu Poccuiickon ®epepaumm gen od ocBobOXAEHWM MMyLlecTBa OT
apecta (MckntoyeHun m3 onucu)' ot 23 anpens 1985 r. B pepakumm [MoctaHoBneHus [IneHyma
BepxosHoro Cyga P® N 11 ot 21 gekabpsa 1993 r. <*>

<*> BronneteHb BepxosHoro Cyna P®. 1994. N 3. C. 8; C6opHuMK nocTtaHoBreHu neHymoB no
rpaxkgaHckum genam. M., 1996. C. 254 - 258.

B pasbsicHeHusax [neHyma BepxoBHoro Cyga PO euie pa3 nogvyepkvMBaeTcs, YTO OOSDKHUK He
BnpaBe obpaliatbca B cyg € MCKoM 06 ocBoboxaeHun mmyulectBa oT apecta. OgHako Ha npakTuke
OOIMKHMKN Hepegko obpallanuck B CyAbl C MCKOBbIMU 3asiBNeHMsMM 06 OocBOOOXOeHUM OT apecTa
UMYLLLECTBA, MPUHAANexalero Nx HeCOBEpLUEHHONETHUM AETAM, Kak WX 3aKOHHble MpeacTaBUTEnNMu.
MHorve aBTOpbl BEPHO CYUMTAIOT, YTO AOIMKHUKM, SIBMSSICb OTBETYMKaMM B Aenax ob ocBoboxaeHun
MMyLLLeCTBa OT apecTa, He MOryT O4HOBPEMEHHO NPEACTaBNATb MHTEPECH! NCTLIOB <*>, MO3TOMY MCKW B
3aLUNTY UMYLLLECTBEHHbIX MHTEPECOB HECOBEPLUEHHOMNETHMX OETEN OOMKHMKA MOTYT ObITb NPeabsABEHbI
B Cyd OpYrvM poguTenem, Nx onekyHom (none4ynternem) nnbo npoKypopoM.

<*> Cm.: BoosuH B., 3anues W. MNMpoueccyarnbHblie BONPOochl 0CBOOOXAEHUSA UMYLLLECTBA OT apecTa
/l CoBeTckas toctmumsa. 1982. N 6. C. 5.

B HacTosillee BpeMs B BOMpOCE 3awuTbl NMpaB U MHTEPECOB APYrMX MWL, B UCTMOMHUTENBHOM
NpPoOu3BOACTBE NPV MPOU3BOACTBE OMUCK M apecTa MMYLLECTBA AOMMKHMKA 3aKoHodaTenb nowen ewe
Aanblue, NpegocTaBuB BO3MOXHOCTb Cyly HE3aBUCMMO OT Hanunynsi 3asiBNEHNs 3anHTEPECOBAHHbIX ML
CaMOMy OTMEHSITb apecT MMyLLEeCTBa B LENOM MMM UCKYaTb YacTb MMYyLLECTBa M3 ONWUCKU, ecriv npwm
COBEpPLUEHMWN YKa3aHHbIX AENCTBUI ByaeT yCTaHOBMEHO, YTO CyaebHbIN NPUCTaB-UCNONHUTENb JOMYCTUN
HapylweHue pegepanbHoro 3akoHa (4. 3 cT. 442 ITIK).

Takon NopsigoK pacCMOTPEHUSt HapyLUEHWUA, AOMYLUEHHbIX CyAeOHbIM MPUCTaBOM-UCMONTHUTENEM
npu MNPOU3BOACTBE apecTa UMYyLLeCcTBa OOSDKHWKA, HaBepHoOe, OMnpaBAdaH, Korda HapylleHbl npaBa U
NHTEpPEeCbl HECOBEPLUEHHONETHUX IpaXdaH, a Takke rpaxaaH, KOTopble B CUIYy COCTOSIHUSI 340POBbS,
BO3pacTa, He4eecnoCoBHOCTU U APYrMX YBAXKUTENbHbBIX MPUYMH CAMOCTOSTENBHO HE MOryT 0bpaTnTLCS B
cyn. B 10 xe Bpemsa cnefyeT MOMHWTb, YTO WMHTEPECHbl MWL, KOTOpble CaMOCTOSITENTbHO HE MOryT
obpaTuTbCs B Cy4 3a 3alUMTON HapyLUeHHbIX npaB, cornacHo cT. 45 [TIK P® npuseaH 3awuwats u
npencTaBnsiTb B Cyae NpoKypop.

Henb3s He BUOEeTb, YTO yCTaHoBreHne obsi3aHHOCTU cyaa 6e3 3asBrneHnss 3aMHTEPECOBAHHBIX NNLY
BO3Oy>xgaTb rpakgaHCKoe MPOM3BOACTBO SBMSIETCA HapyLEeHWEM [OENCTBYHOLWEr0o B paXK4aHCKOM
npouecce MpuHUMNA AMCMNO3UTUBHOCTW, KOTOPBIM MpegnonaraeT Bo30YXXOEHWE  IpaKgaHCKOro
Npou3BoACTBa B CyAe TOMbKO MO MHUUMATUBE 3auHTEpPECcOBaHHbIX nuu. Cam cyq rpaxgaHckue pena
BO3Oy>xgaTb He JOMMKEH, MHade MPOUCXOOUT CMELLEHME OCHOBHBIX Hayan rpakgaHCKoro npoiecca ¢
YrONOBHbIM M agMUHUCTPATUBHBIM MpoLeccamMu, rge CyObeKkTuBHble MyOnuyHble MpaBa WM MpaBo Ha
HakasaHue He Mnognexar cBOOOAHOMY pacropsPKEHMIO, a OCYLLECTBAATCA TOMBbKO roCy4apCTBEHHLIMU
opraHamu. CrnegoBarternbHO, 3akOHOAaTeNb B AAHHOM Criyyae Hapywiumn obLylo TeHAEHUMO pa3BUTUS
rpaXkgaHCKOro npoLeccyanbHOro 3akoHOA4aTeNnbCTBa, npegnonararollyo Gonee WMPoOKoe NpUMEHEHWE
npuvHUMNa AUCMO3UTUBHOCTU B FpaXkadaHCKOM npoLiecce.

Onpegensia 3HayeHne UCKOB 00 OCBOOOXOEHMM MMyLLLeCTBa OT apecTta (UCKMYEHUU U3 OMUCK),
MOXHO OTMETWTb, YTO OHMW SABMAIOTCS BAXXHOW rapaHTuen 3awmTbl CyObEKTUBHBIX MpaB BCEX UL, YbM
MHTEpechl ObINN 3aTPOHYThI B MpoLEecce NPUHYAUTENBHOIO UCMOSTHEHUS. O4HOBPEMEHHO OHW CTaBAT Nog
CyOebHbIN KOHTPONb OESATENbHOCTb OPraHoOB MO MPUHYAWUTENbHOMY WCMOMHEHU CyAEeOHbIX U ApYyrvx
aKToB. JTO B CBOK OYepedb SBMASIETCA YCMOBMEM W rapaHTuen COOMOAEHUS 3aKOHHOCTU, a Takke
3P HEKTUBHOTO M BBLICTPOro NCMOSTHEHNS CYAEOHbBIX aKTOB Y aKTOB MHbIX OPraHoB.

oBopst 06 oOOpaleHny B3bICKaHWs Ha LOM B OOLWEM MMYLLECTBE [OIDKHUKA, OYEHb BaKHO
OCTaHOBWUTbLCS Ha CoOOMAEeHUM rapaHTU MpaB He TOMbKO B3biCKaTenemn, [OOJMKHUMKOB, HO WU
COCODBCTBEHHMKOB AOIMKHUKA. HekoTopble aBTopbl 3abbiBaldT 06 3TOM M, UTO HasbiBaeTcs, "nepernbatoT
nanky". Tak, I'. OcokvHa n B. Xackenbbepr npeanoxvnu uameHutb pegakumio cT. 255 TK PO u
NpVYHYANTENBHO obpallatb AOM AOMKHUKA no TpeboBaHMo kpeauTopa B COOCTBEHHOCTb OCTarbHbIX
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COCOOCTBEHHUKOB, T.€. NUL, KOTOpblE Kak pa3 M Bbipasuiv CBOW OTKa3 npuobpeTtatb aTy gonto <*>. Kak
npasunbHo otmedaeT C.[1. EpemeeB, Takoro OCHOBaHWS ANl BO3HMKHOBEHWsI NMpaBa COOCTBEHHOCTMU
npocto He MoXeT ObiTb, "a dopMynupoBka "O B3bICKaHWM B MOMb3y Kpeautopa ConuaapHo C
COCOBCTBEHHMKOB KOMMEHCALMM CTOMMOCTM [AONU AOIMKHUKA" OAHOBPEMEHHO COAEpPXWUT B cebe u
OonbLUylo HeKoppekTHOCTb. C  ocTanbHbIX COCOOCTBEHHUKOB HWYErO Hemb3si B3biCKaTb B MOMb3y
KpeguTopa, NMOCKOSIbKY OHW HE COCTOSAT B OTHOLLUEHUSIX C KPEAUTOPOM MO LaHHOMY 06s13aTernbCTBY U He
MOryT OoTBeYaTb MO Jofiram LOIDKHUKA neped Kpegutopamu. Peyb Mo CMbICNy cuUTyaumMu OOMmKHa MATK
TONbko 006 OOpalleHnM B3biCKaHWA Ha LAOM CamMoro AOfKHMKa B oblem umywectse" <**>. B cBs3m ¢
3TUM MpeacTaBrseTcs, YTo AencTByoLwWas pegakums ct. 255 MK PO nydule sawuuiaeT npasa He TONbKO
B3blCKaTenen, Ho U COCOBCTBEHHUKOB-HEOOIMKHUKOB, YeM TOT ee BapWuaHT, KoTopbil npeanoxunu I.
OcokuHa n b. Xackenbbepr.

<*> Cm.: OcokuHa I., Xackenbbepr b. ObpalieHne NpUHYAUTENBHOMO B3bICKAHUSA Ha OONI0 B
obwem nmyuiectse // Poccunckas toctruma. 1995. N 10. C. 14.

<**> EpemeeB C.[1. OcHOBaHMSA BO3HWKHOBEHMS U MpekpalleHns npasa oduien cobcTBeHHOCTM //
Heno v npaeo. 1996. N 12. C. 23 - 24,

Oencteytowaa pegakuusa ct. 255 TK PO npegycmatpusaeT, UTo B Crnyyae OTKasa OCTarnbHbIX
y4acTHMKOB 0bLLenn cobCTBEHHOCTU OT MpuobpeTeHus OONU OOMMKHUKA Kpeautop Bnpase TpeboBatb B
cyae obpalleHust B3biCKaHUSA Ha OO0 AOMMKHUKA B nNpaBe o6Leri COGCTBEHHOCTM NyTEM MPOAaXnN 3TON
aonu ¢ nybnnyHelx ToproB. Poccuiickoe 3akoHOAATENbCTBO OOPEBOSIOLMOHHOIO nepuoda Lo ewe
Janblle M yCTaHaBNuBarno, 4TO ecnu B3biCkaHve obpaljaetcs Ha MMYyLECTBO, NpuHagnexaiee
HECKONbKUM NLLAaM Ha npaBe obLelrt COOCTBEHHOCTM, TO UMYLLECTBO 3TO MOABEPraeTCca OnMcx B LIENTOM
cocTaBe, HO C nybnuyHOro TOopra npoOQ4aeTcs NuWb MNpaBO [JOSMKHWKA Ha ero  gont, 06es
npefBapuUTENBbHOTO Bblgena OHOW, MpuMyeM MOKYMWWUK, NpuobpeTwnid 3Ty [OM, CTaHOBUTCS
coBnagenbLemM BMECTO JOSMKHMKA (CT. 1188 YcTaBa rpakgaHCKoOro cy4onpon3soactea) <*>.

<*> Cm.: AbnoykoB T.M. YuebHuk Pycckaro 'paxgaHckaro Cygonpoussogctsa. Apocnasne, 1910.
C. 229.

B ITIK PCOCP He Obi y4TeH OTEYECTBEHHbIA LOPEBOSMOLMOHHBLIA OMbIT, U Ha cynebGHoro
NCMOMHMUTENS BO3Naranucb HECBOWCTBEHHbIE eMy (QYHKUMW: onpefeneHve Jonv JOofKHMKa B obiem
MUMyLLLECTBE MNPOM3BOOMIIOCH CyAOM MO MpeacTaBneHnto cygebHoro uvcnonnutend. OO6palieHve
B3bICKAHWNS1 HA OIS0 OOIMKHMKA B 06OLLLEN COBCTBEHHOCTUN BbINIO BO3MOXHO TOJTLKO MOCNE onpeaernieHns u
Bbigena aton gonum (ct. 378 IMIK PCPCP). 310 nonoxeHue c1. 378 MK PCPCP npotuBopeunno obuien
HanpaBMEeHHOCTU POCCUIACKOrO rpaXk4aHCKoOro npouecca, 04HMM M3 OCHOBHbIX MPUHLMMOB KOTOPOro, Kak
yXKe OoTMedvanocb, SBASETCA MNpUHUMN AWCMO3NTMBHOCTU. Bonpoc 06 oOpalleHun B3bICKaHUSA Ha
MUMYLLIECTBO [OMKHMKA, SIBMSIOLWEroca y4YacTHMKOM 0OOLle COOCTBEHHOCTU, crnegyeT paspellaTtb Ha
OCHOBaHun cT. 46 PeaepanbHoro 3akoHa "O6 MCNONMHUTENBHOM NPON3BOACTBE", COrMacHO KOTOPOW Mnpwu
obpalLeHnn B3biCKaHWS Ha A0 AO0MKHMKa B 00LLEeM MMYyLLECTBE NPeABapUTENbHOMO Bbigena 3Ton 4onm
He TpebyeTcs.

Onpenensis NpaBoBOE MOJIOXXEHWE OOIKHMKA, HENb3S HE OTMETUTb, YTO OHO BO MHOIOM 3aBUCUT OT
TOro, KTO BbICTyNaeT B kayecTBe 00S3aHHOro nuua: gmsmyeckoe unu opugnydeckoe nuua. B paHee
OEeNCTBOBaBLLUEM 3aKoHOAATENbCTBE OO0 WCMOMHUTENIbHOM MPOU3BOACTBE BbIAENANMCL OCOOEHHOCTU
NCMOMHEHNST PeLLeHNiA B OTHOLWEHUN rpaxkaaH (rm. 2 NHCTpykuum 06 ncnonHMTensHOM Npou3BoacTBeE, 1.
39 ITIK PC®HCP) n B OTHOLIEHMUN pa3nUYHbIX opugndeckmx nuy, (rm. 3 MHCTpykumm 06 UCNOMHUTENBHOM
npoussoactee, rm. 40 [TIK PC®CP). B HoBom ®PegepanbHom 3akoHe "O6 MCNONHWUTENBHOM
Npon3BOACTBE" TaKOro pasrpaHNYeHUst UCMOSTHEHUS B OTHOLUEHWM TpakaaH W PUANYECKUX NUL He
CyllecTByeT, XOTA W BblaerneHbl 0COBeHHOCTM obpaleHnsi B3bICKAHWS Ha WMMYLLECTBO [OJDKHUKa-
opraHuMsaummn.

Cratba 56 K P® nossonser obpalwiatb B3biCKaHWe Ha nwboe MMYLLECTBO LOIKHUKA, ecnu
OOIMKHMKOM SIBMISIETCH OpMONYECKOE NULIO, KPpOME (PMHAHCUPYEMbIX COOCTBEHHMKOM YYpEXOEHUA (CT.
121 TK P®). MoxHo ckasaTb, 4To K P® daktnyeckn oTMeHun paHee OEeNCTBOBaBLUEE MONOXEHUE,
yCTaHaBnyMBalwLlee nepevyeHb UMYLLECTBA HPUANYECKMX UL, HA KOTOpPOe Henb3d Obino obpawatb
B3bICkaHue. JTo oTMe4vaeTca n B Ykase lNpesmaeHta PO N 199 ot 14 deBpansa 1996 r. "O HekoTopbIX
Mepax no peanusaumy pelleHun 06 obpalleHun B3bICKaHUs! Ha MMYLLLECTBO OpraHusaumn” <*>, KOTopbIM
yTBEPXAEHO BpemeHHOe nonoxeHne o nopsake obpalleHus B3bICKaHWUS HA MMYLLLECTBO OpraHusauun, u
NPy KOMMEHTMPOBaHWUM apOUTPaXHOIo NPOLECCyarnbHOro 3aKkoHo4aTeNnbCTBa <**>.

<*> Poccuiickas raseta. 1996. 21 deBpans; CobpaHue 3akoHogaTensctea P®. 1996. N 8. Ct. 741.

<**> KommeHTapum k ApbutpaxkHoMmy npoueccyanbHomy kogekcy PO. M., 1995. C. 433.
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Mpu peanusaumn UCNONHUTENBHLIX JOKYMEHTOB B OTHOLLUEHWUM HOPUOMYECKUX NUL, - KOMMEPYECKMX
N HEKOMMEPYECKUX OpraHusauuin, crnegyeT Ucxoautb u3 nonoxeHus cr. 56 MK P®, cormacHo koTtopomy
lopyandeckme nvua, Kpome (OUMHAHCUpPYEeMbIX COOCTBEHHUKOM YYPEXOEHWUA, OTBEYaloT MO CBOUM
0bs3aTenbCTBamM BCeM NpuHAagIexalmm um umyllectsom. CnegoBaTenbHO, B3biICKaHWe obpallaeTca Ha
MMYLLECTBO [AOSKHMKA, MpUHaAnexawee €emMy Kak Ha npaBe COOCTBEHHOCTM, Tak M Ha MpaBe
XO3ANCTBEHHOrO BEAEHUS WNW MpaBe OMNEepaTUBHOIO yMpaereHus (3a WCKIIOYEHUMEM WMYLLECTBA,
n3bATOro M3 obopota WnNM OrpaHu4MBaemMoro B 0OOpOTE), HE3aBUCUMO OT TOro, FAe U B YbEM
daKkTU4eckomM MOMb30BaHMM OHO HaxoAuTcs. VIHbIMM crioBamu, B3biCKaHME AOMMKHO obpallatbcst Ha
noboe MmMyLLECTBO, MpUHaanexawliee JOMMKHUKY (cT. 58 ®3 "O6 ucnonHMTeNnsHOM NponsBoacTee").

EcTb ocHOBaHWsi momaraTb, YTO Kpyr Mep NPUHYAWUTENBHOIO WCMOSIHEHUA U Mep obecneveHus
NPVUHYOWUTENBHOTO MCMOMHEHUSS B  OTHOLIEHUM CYyOBLEKTOB MpeanpuHUMATENbCKON LEeATENbHOCTH,
OoTBEYalLWMX MO CBOUM 00A3aTenbCcTBaM BCEM MpUHaAIeXaMM UM MMYLLLECTBOM, OOIDKEH ObiTb Oonee
LUMPOKMM M pa3Hoobpa3HbiM C y4ETOM HOBbIX BMOOB MaTepuaribHbiX OTHOLLEHWNA, B pamMKax KOTOPbIX
OCYLLECTBMNSAETCA MCMNOMNHeHne. MoXHO BBECTM Takme HOBble Mepbl NMPUHYAUTENBHOINO WUCTMOMHEHUS, Kak
HanoXeHWe apecta Ha MPOAYKUMIO [JOMKHMKA C Mocregyllen nepefjaden nns  peanv3aumm
B3bicKaTenemM WM NOA4 KOHTPONEeM B3biCKaTensd; MNpedoCTaBlieHMe npaBa B3biCKaTeNnt WMMeTb Ha
npeanpusTUM JOMMKHMKA CBOEro MNpefcTaBuUTENs C LENblo KOHTPONS 3a KONMYEeCTBOM BbiMyCKaeMOn
nNpooykuumM N ee peanu3auven; nepefada MMYyLLECTBA OOSMKHMKA B3bICKATENM Ha KOHKPETHbIA CPOK
(HanpvmMep, TPaHCMOPTHLIX CPEACTB); pa3MeLLeHUe CPeacTB AOMMKHMKA B YMOJTHOMOYEHHbIX OaHKax;
NUKBMAAUMSA CyObEKTOB NpeanpuHMMaTeNnbCKOM AeATENbHOCTU, HE CMONHALWNX peLleHre cyaa.

Kak yxxe rosopunock, B ®egepanbHom 3akoHe "OO MCNOMHWTENBHOM NPOU3BOACTBE" MMeeTca I1.
5, noceseHHast 0cOBEHHOCTAM ODpaLLeHNst B3bICKAHWS HA UMYLLLECTBO OOJKHUKA-OpraHu3aummn. Hopmel
AaHHOro 3akoHa MO3BONAT MPUATU K BbIBOAY, YTO Tenepb "Bce hopmbl COOCTBEHHOCTU: YacTHas,
rocy4apCTBeHHas, MyHUUMManbHas M WHble BuAbl - MPU3HAKOTCA WM 3awmwarTcsa B Poccum paBHbIM
obpasomM" <*>, n B3bICKAHWE Ha MMYLLECTBO [OOJDKHMKA-opraHm3aumm obpallaetca 6e3 Kakux-nubo
orpaHnyeHun.

<*> Jlechuukas J1.®. OOpalleHne B3bICKaHWS B MPOLIECCE WCMONMHUTENbHOIO NMPOU3BOACTBA Ha
MMYLLIECTBO TOBAapMLLECTBA C OFPaHUYEHHON OTBETCTBEHHOCTLIO // KOMMeHTapuin cygeGHOM npakTuku.
Buin. 3/ MNopg pea. K.b. ApoweHko. M., 1997. C. 79.

Hopmbl  ®epepanbHoro 3akoHa "OO6  MCMOMHWUTENbHOM  MPOW3BOACTBE", MOCBSILLEHHbIE
0COBEHHOCTAM OOpalLeHns B3bICKaHUSI Ha UMYLLIECTBO JOMKHMKA-OpraHnsauumn, Bobpanu B cebst MHorme
naen BpemeHHOro MonoXeHust O nopsigke obpalleHust B3bICKaHUS Ha WMYLLECTBO OpraHusauum,
yTBepxaeHHoro Ykasom [lpesngeHta P®. Tak, B PdepepanbHom 3akoHe "OO6 WCNOAHWTENBHOM
NPOU3BOACTBE" COXPaHEH MOPSAOK HANOXEHWS1 apecTta Ha MMYLLECTBO AOMMKHMKA-OPraHm3auum u ero
peanu3auuu, 3akpenneHHbI npexae B Ykase Npe3ngeHta PP, no3sonsowmnim B U3BBECTHOW Mepe y4ecTb
WHTEpeCbl OOJKHMKA U TpeTbux nuu. B cootBetcTBMM co cT. 59 ®depepanbHoro 3akoHa "OO
NCMOMHMUTENBHOM NPOM3BOACTBE" B NEPBYI0 OYepeb OCYLLECTBNSIETCA apecT 1 peanusauus MMyLlecTsa
OOIMKHMKA-OpraHn3auumn, HeNnoCpeacTBEHHO HE y4acTBYIOLLErO B MPOU3BOACTBE, - LEHHble Oymarn kak
HanM4Hble AEeHEeXHble cpeacTBa B pybnsx M MHOCTPaHHOW BarntoTe, Tak U XpaHSLWMeECcs: Ha AENO3UTHbIX U
WHbIX cyeTax AOSMKHWKA, BantoTHblE LIEHHOCTU, JIETKOBOW aBTOTPAHCMNOPT, NpeaMeTbl Au3anHa oucos,
KapTUHbI N NHOE.

B coctaBe nepBom oyepeou umyLlecTBa [OSDKHMKA, MOAMEXallero apecty M peanusauuu,
cornacHo lNoctaHoBneHuto MNMpaeutensctea PO N 516 ot 27 mas 1998 r. "O gononHUTeNbHbLIX Mepax no
COBEpPLUEHCTBOBaHMIO Mpouenyp oOpalleHus B3bICKaHWS Ha WMMYLLECTBO oOpraHuMsauun” <*> nu
ogHoumeHHomy Ykasy [MpeangeHta PO ot 29 mas 1998 r. N 604 <**>, yyutbiBaeTca n gedbuTtopckas
33a00JDKEHHOCTb AOIMKHUKA, T.e. "mpaBa TpeboBaHWsA, NpuHagnexawime OOMKHUKY Kak Kpeautopy no
HEUCMNOJTHEHHbIM OEHEeXHbIM 00s13aTenbCTBaM TpPeTbMX NUL, Mo onnate daKTUYeCKM MOCTaBMEHHbIX
TOBapOB, BbINOMTHEHHbIX paboT nnu okasaHHbIX ycnyr" (. 1 MNocTtaHoBNeHWS).

<*> Poccuiickas raseta. 1998. 4 moHsi; CobpaHue 3akoHogartenbctea PP. 1998. N 22. Ct. 2472.

<**> CobpaHue 3akoHogatenscTea P®. 1998. N 22. Ct. 2414.

Bo BTOpylo oyepegb nognexar OMMCKM WM apecTy roToBas Mpoaykuusi (ToBapbl), a TakkKe WHble
MaTepuanbHbl€ LLEHHOCTW, HEMOCPEACTBEHHO HE y4YacTBYHOLLME B MPOM3BOACTBE M HE NPeAHa3Ha4YeHHbIe
A9 HEeNoCpeaCTBEHHOIO y4acTus B HeM. JIvwb B TPETbIO Ovepedb NOABEprarTcs ONMUCU U apecTy
OOBbEKTbI HEABWKUMOrO MMYLLECTBA, a TakkKe Cbipbe M MaTepuanbl, CTaHku, obopygoBaHue, gpyrue
OCHOBHbIE CpefCTBa, NPeAHa3Ha4YeHHbIe Ansi HEeNOCPe4CTBEHHOIO y4acTus B NPOU3BOACTBE.

lMpomsBoactBy onmMcM W apecta MMyLLecTBa [JOSDKHMKA-OpraHusaumm TpeTben o4vepeamn
3akoHogartenb ygenun ocoboe BHuMaHwe. B ®depepanbHom 3akoHe "O6  MCMOMHUTENBHOM
npou3BoACTBE" onpedeneHo, 4YTO B Cryyae apecta npuHagfexallero AOMMKHMKY-OpraHu3aumm
UMyLLEeCTBa TpeTben ovepean cyaebHbIi NpucTaB-ucnonHuTenb 06s3aH B 3-AHEBHbLIV CPOK HanpaBsuTb B
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depepanbHyto cnyx0by Poccum no genam 0 HECOCTOATENbHOCTUM M (PMHAHCOBOMY O340pPOBMEHMIO <*>
yBeZloMIeHNe O NPOU3BEAEHHOM apecTe C NPUNOXeHNneM CBeeHUn 0 CoCTaBe U CTOMMOCTU NMYLLEeCTBa,
Ha KOTOpPOE HanoXeH apecT, a Takke O cymMme TpebOoBaHuWM B3bickaTens. Konusi ykaszaHHOro
yBEOOMITEHUS] HAMpaBnseTcsa B Hanorosbi oprad (n. 1 c1. 60 ®3 "O6 ucnonHMTENBHOM Npou3BoacTBE").

<*> NonoxeHue o PegepanbHon cnyxbe Poccum no genam 0 HECOCTOATENBHOCTU U (PMHAHCOBOMY
0300poBneHnto, yTBepxxaeHHoe [loctaHoBneHnem [MpasutensctBa P® N 537 ot 1 uoHa 1998 r. //
Poccuiickas raseta. 1998. 10 noHs.

B cootBeTCcTBUM C BO3NOXeHHbIMM 3adadvamu depepanbHasa cnyxba Poccum no pgenam o
HECOCTOATENBHOCTU U (PMHAHCOBOMY O3[10POBIIEHUIO JAeT 3aktoveHUue O BO3MOXHbIX MOCHeaCTBUSAX
obpalLeHnst B3bICKAHMA Ha MMYLLECTBO AOSMKHMKA U Lenecoodpas3HoCcTi BO30YyXaeHUS B apOMTpaXkHOM
cyde npou3BOACTBa MO Aeny O HecocTosiTenbHOCTU (6aHKpoTcTBE) AormkHuka (n. 4 [MonoxeHus o
depepancHon cnyxbe Poccun no genam 0 HECOCTOSATENbHOCTU U PUMHAHCOBOMY O3[40pPOBReHuto). B
cnydae npuHATUaS PepepanbHon cnyxbon Poccum no genam o HECOCTOATENBHOCTU U (PMHAHCOBOMY
0300pPOBIIEHNIO pelleHnst 06 OCyLLeCTBNEHUN €10 OEWCTBUA MO BO30YyXAeHuio B apbuTpaxHoM cyae
npousBoAcTBa MO Aeny O HEeCOCTOATENbHOCTU (DaHKPOTCTBE) [OIMKHUKA-OpraHvM3aumm, cyaeOHbIn
NPUCTaB-UCMNONMHUTENDb XOAATaWCTBYeT nepen CcyooM 00 OTCPOYKE WCMOMHEHUS WCMOMHUTENBHOMO
OOKyMeHTa 00 BO30OyxaeHus apbuTpaxHbiM CyooM MpOM3BOACTBA MO AENY O HECOCTOSITENbHOCTU
(6aHkpoTcTBEe) pomkHUMKA. [locne BO3bGyxaeHus apbuTpaXkHbiM CyooM NPOM3BOACTBA MO Aeny o
HecocToATeNbHOCTN  (BAHKPOTCTBE)  AOMMKHMKA-OPraHmM3auum  UCMOSTHUTENbHOE  MPOU3BOACTBO U
peanu3aums €ero umyLwecTBa, Ha KoTopoe oOpalleHO B3biCkaHWe, MNPUOCTAHaBNMBAOTCA OO
paccMoTpeHust apbuTpaxHbiM Cy4oM Bornpoca no cyuwectsy (n. n. 3, 4 cr. 60 ®3 "O6 McnonHUTENBHOM
npoussoacTtee”, cT. 436 TIK P®).

Kpome TOro, obpalleHuio B3bICKaHWSI Ha WMYLLECTBO [AOMMKHUKA-OpraHmM3aumyM MoCBSLLEHO
MonoxeHne O Npou3BOACTBE MO AenaM OpraHu3aumii, B OTHOLUEHUW KOTOPbIX MPUHATHI pelleHnst ob
obpalLeHnn B3bICKaHUA Ha MMYLLIECTBO, YTBEPXKAEHHOE pacnopshkeHnem deaepanbHon cnyxobbl Poccum
no genam O HEeCOCTOATENbHOCTM U (PMHAHCOBOMY O340pOBRAeHUt0 OT 27 aekabpst 1999 r. N 48-p <*>.
YkazaHHoe [lonoxeHwe onpegensieT NopsiAoK MPOM3BOACTBA MO AeramM OpraHu3auvi, B OTHOLUEHWM
KOTOpPbIX MPUHATBEI pelleHns cyaebHbIMU NpucTaBamMmmn-McnonHUTensamm o6 obpalleHnn B3biCKaHWs Ha UX
MUMYLLLECTBO. ITOT NMOPAAOK NpeaycMaTpMBaeT aHanv3 NpaBOBOro MOSIOKEHUS OpraHn3aLMii-g0MKHMKOB,
NpOBEAEHME OUEHKM BO3MOXHBIX MNOCNeAcTBMMA OOpalleHus B3biCKAHMM Ha WX  UMYLLECTBO,
OCyLLEeCTBMEHME [OEeNcTBuUi Mo obpaleHnio B apOuTpaxHbIi Ccyg C 3asBlIEHWEM O MNpPU3HAHWMU
OpraHn3aumin-gormKHMKOB BaHKpOTaMuM B paMKax AeNCTBYIOLLEro 3aKkoHo4aTenbCTBa.

<*> Poccuiickas raseta. 2000. 16 deBpans.

Takum 06pa3om, MpeayCMOTPEHHBIA 3aKOHOM MOPSIAOK OOpallleHWs B3bICKAHWS Ha UMYLLECTBO
opraHu3auMn-0OMKHMKa HanpasreH Ha npefoTBpalleHVe HeonpaBAaHHOro MpekpalleHns OCHOBHOM
AeATENbLHOCTM MpeanpusTUA U ux nocneaytllero GaHKpOTCTBa, a CrnegoBaTenbHO, M Ha 3awuTy
MHTEPEeCOB B3bICKaTenen.

Mpy WCNONMHEHWU peLUeHUIn B OTHOLUIEHUWM TFOCYOAPCTBEHHBLIX OPraHoB M OpPraHoB MECTHOrO
camoynpaBreHusi HeobXoaUMO Y4UTbIBaTb, YTO B UCMOMHUTENLHOM MPOU3BOACTBE OHWM MOTYT ObITb Kak
B3bICKaTeNsMK, Tak U OOMKHWKamn. PaHee rocygapCTBEHHbIE OpraHbl MOIMMWU BbLICTYNaTb B KayecTBe
B3bIcKaTenen U OOHOBPEMEHHO WCMONHSThL 3asiBneHHbie TpeboBaHusl. Hanpumep, HamnoroBble opraHbl
npy B3bICKAHWM HEOOMMOK W WTpacoB C HefoBpPOCOBECTHLIX HAaNOronnaTenbLUMKOB SIBMANMCH
3asBUTENSIMU MO Aeny W, criefoBaTenibHO, B3bIiCKaTeNsaMU U UCMOMHSANM Takme TpeboBaHus. B HeKoTopbIx
Cry4yasix HarnoroBble OpraHbl camMy BbICTyManu B Ka4ecTBE AOMKHMKOB, HanpuMep, Npu Y4OBNETBOPEHUU
TpeboBaHWI HanoronnaTtenbLuka 0 Bo3MelleHun yuiepba, NpUYNHEHHOTO eMy HaroroBbIMK OpraHamu.
OpraH MCMOnNHeHVs1 B TakOM Cry4Yae B COOTBETCTBUM C OEWCTBYIOLIMM 3aKoHOOATeNnbCTBOM Bcerga -
cynebHbIn npucTae-ucnonHuTens. Mpy 3TOM B 3aKOHE MOAYEPKMBAETCS, YTO HanoroBble OpraHbl He
ABNATCA OpraHaMy NPUHYAUTENBHOIO UCMoNHeHus (cT. 5 ®3 "O6 ncnonHUTENLHOM NPoM3BOACTBE").

B Hactosilee Bpewmsi cnyxba cynebHbIX NPUCTABOB-UCMOMNHUTENEN - €OMHCTBEHHbIA OpraH
NPUHYANTENBHOrO MUCMONMHEHUA CcyAebHbIX akToB WM aKTOB APYrMX OpraHoB. 3TO nogTBepxaaeTtcs
MONOXEHUsIMU, 3aKpensieHHbIMM B YacTu nepeol Hanoroeoro kogekca P®, B KOTOPbIX YCTAHOBMEHO, YTO
MOCTaHOBIEHME HAroroBOro opraHa O B3bICKAHUM Harora 3a CYeT MMyLLecTBa HarnoronnaTenbLlivka -
opraHusaUMu Unv HaroroBoro areHTa - opraHv3auuM B TedeHue Tpex AHEN Hanpaensietcs cynebHomy
NPUCTaBY-UCMONHUTENIO ANsi UCMOMNMHEHWs B nopsake, npeaycMmoTpeHHoMm depepanbHbiM 3akoHoMm "O6
ncnonHuTensHom npoussoacTee" (cT. 47 HanoroBoro kogekca P®). BabickaHue Hanora 3a c4yeT
MMyLLeCcTBa Hanoronnatenblumka - (pM3n4eckoro nvua UM HanoroBoro areHta - M3n4ecKoro nuua Ha
OCHOBaHUWM BCTYMMBLLETO B 3aKOHHYI CUIY peLleHWsl Cyda Takke MNpPOM3BOAMTCS B COOTBETCTBUM C
®depepanbHbiM - 3akoHOM  "O6  MCMOMHWTENBHOM  MPOM3BOACTBE", T.e. CydebHbIM MpuUCTaBOM-
ucnonnHutenem (ct. 48 Hanorosoro kogekca P®).
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YTBepxaeHne cydebHOro npucTaBa-UCMOSNTHUTENS Kak  E€AMHCTBEHHOrO  FOCYyAapCTBEHHOMO
YMOMTHOMOYEHHOIO Ha COBEpLUEHWE OENCTBMI MO MNPUHYLAUTENBHOMY MCMOMHEHUIO CyAebHbIX N MHbIX
aKTOB HaLNO oTpaeHue B coBMecTHOM [lpukasze MuHiocta P® u MuHuctepctea PP no Hanoram u
cbopam ot 25 nonsa 2000 r. N BI'-3-10/265/215 "O6 ytBepxaeHun Nopsigka B3anMoaencTBUsSt HANoroBbIxX
opraHoB P® u cnyx6 cynebHbix NpucTaBoB OpraHoB CTULMM CyObekToB PO no npuHyautensHomy
WCMOMHEHNIO MOCTAHOBIIEHUA HANOroBblX OPraHOB M WHbIX WCMOSTHUTENbHBLIX AOKYMEHTOB" <*>, B
YKa3aHHOM JOKYMEHTE 3aKpernsieHo, YTO MOCTAHOBIIEHNE HaNoroBOro opraHa o B3biCKaHUW Hanora, cbopa
WNN NeHen 3a CYeT UMyLlecTBa [AOSMKHMKA HarnpaBnsieTcs cyaebHoMy npuCcTaBy-UCTONHUTENO ANA
OCYLLECTBMNEHUSA MPUHYAUTENBHOIO MCMOSNIHEHMS. Ha OCHOBaHMWM MOCTAHOBIIEHWSI HANOrOBOrO OpraHa
cynebHbn  npuctaB-ucnonHuTenb o06si3aH B 3-OHEBHbI CPOK C MOMEHTa MOMyYEeHUs TaKoro
NMOCTaHOBIEHUS BO30OYANTb MCMOMHUTENBHOE NMPOU3BOACTBO U NPUHATE BCE NPEgYCMOTPEHHbIE 3aKOHOM
Mepbl 4515 UCMIONHEHNST UCMOMNHUTENBHOMO AOKYMEHTA.

<*> Poccuiickas raseta. 2000. 30 aBrycTa.

Kpome TOro, Ha ocHoBaHMM WHCTPyKUUM O NOpPSAKE MNPUMEHEHUS opraHamu deaepanbHOro
KasHayencTBa Mep NPUHYXOEHWS K HapywmTensm OroaxeTHOro 3akoHogaTensctBa PO, yTBepxaeHHON
Mpukaszom MuHdpumHa PP ot 26 anpens 2001 r. N 35H <*>, B cnyyae HeWCNOMHEHUS KpeguTHON
opraHmsauMen B TeYeHMe OAHOro Mecsila MOCTAHOBIEHUS opraHa doedeparibHOro kasHayenctea Mo
cybbektam PP o cnncaHum JeHexHbIX CpedcTB CO cyeTa nonyyarens cpeacTts degepanbHoro 6roaxeTa,
YKa3aHHOEe MOCTaHOBMEHWE HanpaBnseTcs B CNyx0y cyaebHbIX MpuUCTaBoB ANS WUCMOMHEHWUS B
COOTBETCTBUM C 3aKoHoaaTenbcTBOM P® 06 ucnonHmutensHom npoussoactee (n. 16 UHcTpykumm). Takum
obpa3oM, 3akoHogaTenb He TMOowWen Ha paclMpeHne CUCTEMbl OpraHoB, OCYLLECTBMASANLINX
NPUHYAUTENBHOE UCMOSNTHEHME CYAEOHbBIX Y MHbIX aKTOB, @ YCTAHOBWI €4WHbIA MOPSIA0K UCTIOMHEHWS, YTO,
Ha Hall B3rnsi4, BEPHO U BMOJIHE onpaBaaHo.

<*> Poccuitckas raseta. 2001. 21 uons.

UTo kacaeTcs NMpaBOBOro MOMIOXEHWUsI B UCMOMHMTENBHOM MPOM3BOACTBE AOMMKHMKa-TPaXKAaHNHA,
TO OHO AEWCTBYHOLUMM 3aKOHOOATENbCTBOM OMNPEAENneHo LOCTAaTO4MHO 4eTko. B rm. 6 depepanbHoro
3akoHa "O6 ncnonHUTENbHOM MPOU3BOACTBE", MOMUMO M3NOXEHMS Nopsaka obpalleHnss B3biCKaHWs Ha
NUMYLLIECTBO JOIDKHMKA, 3aKpenseH NopsiAok obpalleHns B3biCkaHWs Ha 3apaboTHy0 nnaTty v uHble BUAbI
O0X0O0B OOMMKHMKA MPU UCTMOMHEHUN PELLUEHUA O B3bICKAHWM MEPUOANYECKUX MIATEXEN, O B3bICKAHWM
CYMMbI, He MpeBbILLAOLLIEN ABYX MUHUMaNbHbBIX pa3MepoB onnaTel TpyAda M Npy OTCYTCTBUM Y AOMKHUKA
MUMyLLLECTBA UM HEQOCTAaTOYHOCTU UMYLLIECTBA AN NMOMHOIO NoralleHnst B3bICKMBAEMbIX CYMM (CT. 64).

[Mpn NCMONMHEHNN UCMONMHUTENBHBIX AOKYMEHTOB YCTAaHOBMEHO, YTO C [OIMKHUKA He MOXeT ObiTb
yoepxaHo 6onee 50% ero 3apaboTHOM nnaTtbl M MNPUMPABHEHHbIX K HEW nnaTtexen, n nuwb B
ONpeLEeneHHbIX 3aKOHOM Crnydasix NPOLEHT YAEPXaHUA MOXeT ObiTb yBenuueH o 70% (npu B3biCKaHUK
arvMMEHTOB Ha HECOBEPLUEHHONETHMX OeTenl, BO3MELLEHUN Bpeda, MPUYMHEHHOTO 3[40POBbIO,
BO3MELLEHUN Bpeda nuuam, MoHecwuMm yuiepb B pesynbTate CMepTu KOpMuibLa, M BO3MELLEHMM 3a
yLep6, MpUYMHEHHbIM NpecTynneHnem) (cT. 66).

B gaHHOM crniyyae Hemnb3s cornacuTbes ¢ npegnoxenvem B.B. ApkoBa - yMEHbLWNTb COXPAHEHHbIE
32 [JOSDKHMKOM 3apaboTHy nnaty W MNPUPaBHEHHbIE K HEW Mnnatexu A0 rapaHTUpPOBaHHOMO
MUWHVMManbHOro pa3mepa 3apaboTHOW nnaTthbl, YCTAHOBIEHHOrO Ha TeKylwui nepuofd <*>. B HacToswiee
BpeMS 3TO O3Ha4yano Obl OCTaBMTb CamMoOro OOSbkHMKa ©e3 cpedcTB K CyLLEeCTBOBaHMIO, TaK Kak
yCTaHaBMNMBaEMbIl MWHUMAnbHbLIA pasMmep 3apaboTHOW nnaTbl He OTpaxaeT OeNCTBUTENbHbIN
NMPOXUTOYHBIN MUWHUMYM rpaxgaHuHa. Ckopee Bcero, cnegoBano Obl YMEHbLWTb COXpPaHEHHbIE 3a
OOIMKHMKOM 3apaboTHYO MnaTty M MPUPaBHEHHbIE K HEW MNaTeXu 0O rapaHTUPOBaHHOIO MPOXUTOYHOrO
MUHMMYMa, ycTaHoBneHHoro NpaeutensctBoM PP Ha TeKywmn nepuog.

<*> Cwm.: Apkos B.B. KoHuenuusa pecdopmbl NpyHYANTENBHOO UCMIONHEHUSA B Chepe rpadkaaHCKOM
topucaomkuun. C. 42.

3. MNpoueccyanbHble OyHKUMM cyaa u cyabu
B UCMONHUTENbHOM NPOUN3BOACTBE

Cyno v cyobsi, Kak yXe OTMevanocb, SBMASKTCA OCHOBHbIMWM CyObeKkTamu WCMOSTHUTENBHOro
NPOU3BOACTBa U UrparoT BaXKHYHKO POrb B Mpouecce NPUHYAUTENbHOrO NCMOMHEHMS. 3TO CBA3aHO C TEM,
YTO, BO-MEPBbIX, 3HAYUTESTbHAA 4YacTb WCMOMHUTENbHBIX AOKYMEHTOB npeactaBnset cobon cyaebHbie
aktbl. Mo atomy noesogy B.H. Llernos 3amedaeT, 4To "OOMKHOCTHOE NUUO, McMonHswlwee cyaebHbie
peLleHnsi, HasbiBaeTcd CydeOHbIM UCMONHUTENEM He MOTOMY, YTO COCTOUT Mpu cyde, a MOTOMy, YTO
NCMOMHSAET, rMaBHbIM 0Opa3oMm, cyaebHble pelleHnsi, onpeageneHus n noctaHoBneHns. OHO Npoaomkano
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Obl BbIMOMHATE CBOM (PYHKLUMWM WM HasblBaTbCA CyAeOHbIM WCMOMHUTENEM U B TOM Clyyae, ecnu OGbl
COCTOSINO NPV APYroM, He cyaeGHOM opraHe" <*>. BpeMsi nogTBepauno npaBuilbHOCTb 3THX CIOB.

<*> lllernos B.H. paxaaHckue npoueccyanbHble npaBooTHowweHus. C. 133 - 134.

Bo-BTOpbIX, CyOoebHbIN  KOHTPOMb 32  MPOM3BOACTBOM  MPUHYOUTENLHOMO  UCMOSHEHUS
NCMNOMHUTENBHbIX JOKYMEHTOB SIBNSETCHA CaMbIM AEACTBEHHBIM 1 3(EKTUBHBIM, TaK KaK CyZ - 3TO OpraH
NnpaBoCyausl, U HUKAKOM KOHTPOSb CO CTOPOHbI rOCYAapCTBEHHbBIX OPraHoB HE 3aMeHUT cobOl KOHTPOSb
cyaebHbIn (cT. 1 3akoHa P® ot 26 uoHsa 1992 r. "O cTtaTtyce cyaen B Poccuickon ®epgepauunn” <*>). Kak
cnpaBegnvmeBo otmedaeT H.HO. XamaHeBa, cyn He3aBUCMM HU OT OLHOW BETBM Bractu M HageneH
KOHCTUTYLIMOHHBIMW FapaHTUAMM 3TOW HE3aBMCMMOCTU <**>. OTCYTCTBME Y CyAda Kakon Obl TO HM ObINo
BELOMCTBEHHOW 3aMHTEPECOBAHHOCTU, MOOYMHEHNE €r0 TOSIbKO 3aKOHY, LUMPOKAs MMacHOCTb, YCTHOE U
HenocpeacTBEHHOE UccrefoBaHue Bcex 0OCTOSATENbCTB, AeTanbHasd npoleccyarnbHas perfameHTaums
cyaebHoro pasbupaTtenbCTBa UM BbIHECEHMS PELUEHUS SABMAOTCA OOLLENPU3HAHHLIMU JOCTOMHCTBaMM
cyaebHon npoueanypbl.

<*> BepomocTtn Cbe3ga HapogHbix genytatoB PP n BepxoeHoro Coseta P®. 1992. N 30. Cr.
1792; 1993. N 17. Ct. 606; CobpaHune 3akoHogaTenbctea PP. 1995. N 26. Ct. 2399.

<**> Cm.. XamaHeBa H.HO. KoOHCTUTYUMOHHOE npaBO rpaxgaH Ha nogady obpaweHun //
locypapcteo m npaeo. 1996. N 11. C. 11.

Heobxoammo cornacutbesi ¢ MHeHnem B.M. CaBuukoro, YTo "OOMKHOCTb CyAbW YHUKanNbHa. 3T0 He
06bluHbIE CriyXallMe rocannaparta, Ha HUX BO3MOXEHbl OTBETCTBEHHblE (DYHKLMM MO OCYLLECTBIEHUIO
npaBocyausi, KOTOpble He BnpaBe BbIMOMHATL HUKAKOM OpYro rocygapCTBEHHBLIA OpraH Wnu
OOMKHOCTHOE nuUo. Tonbko cyabe B MPOLIECCE OCYLLECTBIIEHUS MPaBOCYAWUS NMPUHAANEXUT MpaBo
pacnopsianTbCsi MMYLLECTBOM, [OCTOMHCTBOM 4enoBeka, HaKOHel, €ero »usHbi" <*>. U ewwe:
"...cyAebHyl0 BracTb XapakTepusyeT He CTOMbKO npaBocyave (B TPagMUMOHHOM CMbICIE), CKOSbKO
lopyandecKas BO3MOXHOCTb OKasblBaTb aKTUBHOE BNUSIHUE Ha peLLeHNUst 1 eACTBUSA 3aKoHOAaTerNbHOM U
NCMONHUTENbHOW BnacTten" <**>.

<*> CaBuukun B.M. AkTyanbHble npobnemMbl coBpemeHHoro npaea Poccun // TocygapcTBo 1 npago.
1995. N 8. C. 151.

<**> Casuukuii B.M. Oprannsauus cygebHon snactu B Poccuiickon Pegepaumm. M., 1996. C. 29.

AHanuanpysi COBPEMEHHOE 3aKOHOL4AaTENbCTBO M paHee [EencTBYHLLEe 3aKOHOAATENbCTBO,
perynvpytoLiee WUCMNOMHUTENbHOE MNPOV3BOACTBO, HETPYAHO 3aMeTUTb, YTO B HaAcTosLee BpEMS
MOMHOMOYMS CyAa B UCMONTHUTENBHOM NPOV3BOACTBE B 3HAYUTESNIbHOW CTEMEHN U3MEHEHDI.

B cootBetcTBUM C Hopmamu ITIK PCOCP 1964 r., a Takke NPUHATLIMU B UX pas3Butne MHCTpykuum
0 nopsigke UCMOSTHEHUS CyAeOHbIX peleHun, yTeepxaeHHow MNpuka3om Munnctpa toctuumumn CCCP N 7
oT 24.04.1973 c U3MEHEHNSMU N OONONHEHUAMM, BHeceHHbIMU [pukazom N 11 ot 01.08.1978 <*>, u
WHCcTpykumm 06 MCNOMHMTENBHOM MNPOM3BOACTBE, yTBEpXAeHHow [lpukazom MuHMCTEpCTBa HOCTMLMK
CCCP N 22 ot 15.11.1985 <**>, cyaebHble MCMOMHUTENM COCTOANN B LUTATe ParioOHHbLIX (FOPOOCKUX)
cyopoB (N. 2 WIHCTpyKuum O nopsigke ucnonHenusa cygebHbix pewenun, n. 2 WHctpykumm 06
WCMOMHUTENBHOM MPOM3BOACTBE) U BCA WX AOEATENBHOCTb MO  WCMOMHEHUIO CyOAeOHbIX M UHbIX
IOPUCAMKLUMOHHBIX aKTOB Haxogwunacb Mo KOHTPONEM CyAbW, KOTOPbIA OOMKeH Obin crnegutb 3a
NPaBUITbHOCTLIO U CBOEBPEMEHHOCTLIO MCMOJTHEHUS UCMONTHUTENBHOrO AokymeHTa (cT. 349 MK PCOCP,
n. 3 VMHCTpyKumMM o nopsigke MCMoriHeHust cygeOHbIxX peweHun, n. 3 VHCTpykuum 06 UCMOMHUTENBHOM
npon3BOACTBE).

<*> KommeHTapuin K VIHCTpyKUMM O MOpsiAke McnonHeHns cynebHbix pewenunn / Mog peq. T.I.
Batyposa. M., 1981.

<**> BlonneTeHb HOPMaTMBHbLIX aKTOB MUHUCTEPCTB 1 BegomcTte CCCP. 1987. N 12.

MHorve nencteusi cygebHOro MCMOMHWTENS MO WCMOSTHEHWIO WCTIONHUTENBHOrO OOKYMEHTa W
NpPUHUMaEMbIe UM peLLEHNS YyTBEPKAANNCb Cyabel, Nof KOHTPOSIeM KOTOPOro OH HAaXo4WUsCs: Hanpumep,
pacyeT pacnpegeneHis OeHEXHbIX CyMM Mexady B3bicKaTemnsiMu, akT 06 OTCYTCTBUM Y [OOIMKHUKA
MMYyLLLECTBA U JOXOAO0B, Ha KOTOPblE MOXHO 06paTUTb B3biCKaHWE MO UCMONTHUTENBHOMY AOKYMEHTY U Ap.
(cT. 365, 427 TTIK PCOCP).

HekoTopble Hanboree BaXHble BOMPOCHI, CBA3aHHbIE C MPUHYOUTENbHLIM WCMONIHEHWMEM, MOIMU
paspellatbCs TONMbKO CyAbel: O BO30Y)KOEHUM MWCMONHMTENbHOrO nNpou3BoacTBa, 06 oOTkase B
BO30Y)KOEHUM UCMOSTHUTENBHOIO MPOM3BOACTBA, OO OTNOXEHWM WCTIONHUTENbHBLIX OEWCTBUA, O
NMPUOCTaHOBMEHUN W MpPEKpalleHUM WUCMONHUTENBHOIO MPOU3BOACTBA, 00 OTCPOYKE MIINM PaCcCpOoYKe
WCMOSTHEHUS] PELUEHUs, U3MeHeHns1 criocoba M nopsigka UCMOMHEHWUS, BO3BPALLEHUN UCMOSTHUTENBHOIO
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OOKyMeHTa B3bickaTemnto 6e3 UCnonHeHusi, 06bABMEHNN PO3biCKa OOIMKHUKA, HANOXEHUN Ha OOIDKHUKA
wrpada, B3bICKAHWM C HEMO PacX040B MO UCMOSTHEHUIO, OKOHYaHMM MCNOSTHUTENTbHOIO NPOU3BOACTBA (CT.
340, 341 - 343, 345 - 347, 351, 352, 355, 360, 361, 362, 366, 367, 406 ITIK PC®CP; nn. 21, 36, 47, 140
MHCTpyKUMM O nopsigke MCNonHeHus cygedHbix pewenun; n. n. 20, 21, 35, 43, 46, 139 UHcTpykumm o6
NCnonHUTENBHOM MponsBoacTee; N. 133 UHCTpykuum no OAenonpounsBOACTBY B PaioOHHOM (FOPOACKOM)
cyae <*>).

<*> NIHCTpYKUMS No AENONPON3BOACTBY B parioHHOM (ropodckom) cyae. M., 1994,

B depepanbHom 3akoHe "O6 wcnonHWTENbHOM MPOM3BOACTBE" Cyd W CydbA He Ha3BaHbl B
KayecTBe YYacCTHMKOB WCMOMHUTENBHOIMO MPOM3BOACTBA, HO aHanu3 yKa3aHHoro 3akoHa, Apyrux
HOPMaTUBHbIX NMPaBOBbIX aKTOB JAET OCHOBaHWe noraraTb, YTO CyA U CyAbs ABMSATCS HEMaNoBaXKHbIMU
y4acTHMKaMU UCMOMNHUTENBHOIO npouaBoacTea. MHorve npoueccyanbHble OENCTBUS, CBA3aHHbIE C
BO3HVMKHOBEHWEM, Pa3BUTUEM (OUHAMWKOW) M MpeKpalleHMeM WCMOSNTHUTENbLHOrO NPOWM3BOACTBA, UM B
HacToslLLiee BPeEMS OCYLLIECTBNATCS CYLOM.

CornacHo gencTByloLLEMY 3aKOHOAATENbCTBY CyA y4acTBYET B MCMOMHUTENbHOM NPOM3BOLCTBE B
ONpefeneHHbIX 3aKOHOM Crny4yasix, Yalle BCero TOrga, Korga HapylwaeTca OObIYHbIM  MOpsiAoK
NPVHYOUTENBHOTO UCMOITHEHWS!, N BO3HMKLLME BOMPOCHI MOMYT ObITb paspelleHbl TOMbKO CygoM. YyacTtue
cyda B NpOM3BOACTBE, CBSI3AaHHOM C UCMOSNIHEHMEM CyOebHbIX MOCTAHOBMEHWI Y MOCTAHOBIIEHUNA MHbIX
OpraHoB, MPOSABMAETCHA B OnpeaeneHHbix hopmax cyaebHOro KOHTPOns Hag opraHamu NPUHYAUTENBHOTO
ncnonHeHust cyaebHbIX N nHbIX peweHuin. K doopmam cyaebHoro KOHTporns OTHOCATCS:

1) npepBapuTenbHoe (B cnyyasx, NPeAYyCMOTPEHHbIX 3aKOHOM) CaHKLUOHMPOBAHME CYAOM
npoueccyanbHbiX OEWCTBUMIA CyaebHOro npucTaBa-UCMOSNTHUTENS MO MPUHYOAUTENBLHOMY WCMOITHEHWIO,
KOTOpOEe SABMAETCS OQHOW U3 rapaHTUI NPaBUiIbHOCTU OCYLLECTBIEHUSA 3TUX AENCTBUN;

2) obanoBaHue 3aKOHHOCTM M ODOCHOBAHHOCTM MOCTAHOBIIEHWI Cyda MO MOBOAY BOMPOCOB,
BO3HMKAKOLIMX B MNPOLIECCE WCMOMHEHUS, KOTOpPOE MNPaKTUYECKM He OTNn4aeTcsi OT OObIYHOro
Npou3BOACTBA AeN B anensauMOHHON MITM KacCaLMOHHOW MHCTaHUMAX (MOSTOMY He paccmaTpuBaeTcs B
AaHHon paboTe);

3) obxanoBaHve M ocnapvBaHue OencTBuin (6esgencTeud) cygebHoro npuctaBa-UCNONHUTENS,
KOTOpOE [OMMKHO SBMATBCA CYLIECTBEHHOW rapaHTuen cobniogeHust mpaB CTOPOH U ApYyrux nuy B
NCMNOJTHUTENBHOM MPOM3BOACTBE.

lMpenBapuTenbHOE CaHKLMOHMPOBaHUE CyoOM MpoLEeccyarnbHbIX OENCTBUMN cygebHOoro npuctasa-
NCMNOMHUTENS MO NPUHYAUTENBHOMY UCMONTHEHMIO UCMOMHUTENBHbLIX JOKYMEHTOB YPEryrnmpoBaHo npexae
Bcero Hopmamu ®egepansHoro 3akoHa "O6 ncnonHnTenbsHoM nponssoacTee”, a Takke Hopmamu MK PO
n AlNK P®. Ha ocHoBaHuu cT. 428 ITIK PO, ct. 319 AlNK P® cygom BblgaeTcs UCMONMHUTENbBHBIA JIUCT
B3bICKaTento nocne BCTYNeHUs cyaeOHOro MOCTaHOBIIEHMS B 3aKOHHYIO CUMY, 3a UCKIMOYEHVEM Cry4aeB
HemMeO1eHHOro MCMOJTHEHUS, KOrda WCMONHUTENbHbIA JNIUCT BblOAeTCs HemMeasieHHO MNOocre MpUHATUS
cynebHoro noctaHoBneHud. CornacHo cT. 16 ®epgepanbHoro 3akoHa "OO  MCMOMHUTENLHOM
npoussogctee”, cT. 432 ITIK PO, ct. 322 AMNK P® cyn, npyHABLIUIA COOTBETCTBYIOLWNIA Cyae0bHbIN akT,
paccmaTpvBaeT 3asiBieHMe B3biCKaTens O BOCCTAHOBIIEHWM MNPOMYLLEHHOTO Cpoka MpeabsiBNEHus
WCMOMHWTENBHOTO Nucta unu cypgebHoro npukasa K ucnonHenuto. Cyfd, BbiAABLUMIA UCMONMHUTENbHBIN
OOKYMEHT, Mpy Hanuumm obCTOSATENbCTB, MPENATCTBYIOLMX COBEPLUEHUIO WUCMOMHUTENbHBLIX OENCTBUN,
peliaeT Bonpoc o6 OTCpO4YKe, paccpoyke, a Takke 00 M3MeHeHMM criocoba U Mnopsiaka WUCMONHEHUs!
NCNonHUTENBHOTO AoKymeHTa (cT. 18 ®3 "O6 mcnonHuTensHoM npouasBoactee”, cT. 434 ITIK, ct. 324
AlMK P®).

PaccmoTpeHne BorpocoB 06 OTNOXEHUM WCMNONMHUTENbHbLIX AEWCTBUM, O MPUOCTAHOBNEHUN U
npeKpaLlLeHMn UCMOMNHUTENBHOIO NPOU3BOACTBA OCYLLECTBSETCA Cy4OM OOLLEN HpUCOMKUMM NO MECTY
HaxoXgeHus cygebHOro npucTaBa-UCMONMHUTENS UK apOUTPaXKHBIM CyAOM MO MECTY HaxoXOeHus
cynebHoro npucraBa-UcnonHUTENS Mo MCNOMHUTENbHLIM AOKYMEHTaM, BblgaHHbIM apOUTPaKHBIM CyA0M
(cT. 19, 24 ®3 "O6 mcnonHuTenbHOM npouaBoacTee”, cT. 435 - 439 [TIK P®, cr. 327, 328 AlK P®).
Cyoom npous3BOOMTCA MPUHATUE OTKasa B3bICKATeNs OT B3bICKAHUA W YTBEPXOEHME MUPOBOIO
cornawleHus mexgy Babickatenem u JormkHukom (cT. 23 3 "O6 ucnonHMTeNnbHOM NPOM3BOACTBE", CT.
439 ITIK P®). Mo onpeaenexuto cyda obpaiiaeTcs B3biCKaHNE Ha UMYLLECTBO LOIKHUKA, HaxogsLleecs
y apyrmx nuvy (ct. 48 ®3 "O6 ucnonHuTeneHom npoussoacTee”). Cya pellaeT BOMPOC O MOBOPOTE
ncnonHeHusa cynebHoro pewenuns (cT. 444, 445 ITIK PO, cT. 325, 326 AlK PO).

Mopsaok ocyLecTBNeHMs yKasdaHHbIX MpoueccyarnbHbIX AEACTBUA apOUTPaKHbIM CyOM U CyOoM
obuwen opucavkumm 3akpenneH B pasgene VIl AMNK P®, B pasgene VII ITIK PO. B yka3aHHbIX pasgenax
YCTaHOBIEH MOPSAOK OCYLLECTBIIEHUS U APYrMX MNpoueccyanbHbiX OENCTBUN apOUTpakHbIM CydoM WU
Cynom obLLen IprMcoMKLMM B MPOLECCce NPUHYOUTENBHOIO NCMOMHEHNST UCTIONHUTENBHBIX OKYMEHTOB.

Tak, apbuTpakHbIl Cyd MO WCMNOMHUTENbHBIM fNCTaM, BbIMMCAHHBIM Ha OCHOBaHUM akToB
apbuTpaxHoro cyda, BblAaeT MO 3asABMEHW0 B3bickaTens AyonukaT ucnonHuTenbHoro nucrta (cr. 323
AlMK P®); no 3asiBneHnio B3biCKaTeNs OTKNaAablBa€T UCMOMHUTENbHbIE AENCTBUSA MO UCMONTHUTENBbHOMY
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npoussoactey (ct. 328 AlK P®); npuHMMaeT pelleHve O BO30OOHOBMEHWU WCMOMHUTENBHOMO
nponssoacTea (cT. 327 AMNK PO).

Mo ucnonHWTenbHbIM AOKYMEHTaM, BbldaHHbIM HA OCHOBaHWMM akToB OOLLEro cyaa v akToB WHbIX
opraHoB, cyf ofLLel IPUCAMKUMN Takke BblAaeT AyonukaTbl MCNOMHUTENbHbIX A0KyMeHTOB (cT. 430 MK
P®); pasbacHseT cypoebHoe nocTaHoBreHue, nognexawee wucnonHeHno (c1. 433 [TIK P®);
BO306HOBNSAET NCNOMNHUTENbHOE NPon3BoACcTBO (CT. 438 MK PO).

AHanu3 gencTByIoLLEro 3akoHOAATENbLCTBA, PEryrMpYOLLLEro NPon3BoACTBO MO MPUHYAUTENBHOMY
NCMonHeHno cyaebHbIX U MHbIX aKToOB, AaeT OCHOBaHWS noraraTb, YTO 3akoHoA4aTenb NPOTUBOPEYMBO
noaxoamT K pomnu cyda B MCMONMHUTENbHOM MPOM3BOACTBE MO OCYLLECTBNEHUIO UM MpeaBapuTeNbHOro
KOHTPOMS 3a NPOM3BOLCTBOM UCMONMHUTENbHbLIX AeNcTBU. C 0QHOM CTOPOHbI, MHOrME MOMTHOMOYUS CyAa,
KOTOpble OH OCYLLECTBMAN B MPOLEcce MCMOSTHEHUS WCMOSNHUTENbHbIX OOKYMEHTOB COrflacHO paHee
AeNCTBOBaBLLUEMY 3aKoHoAaTenbCTBY, nepedaHbl cyaebHbiM npucTaBaM-UCMONHUTENSM; C  ApPYrou
CTOPOHbI, BOMPOCHI AUHAMWKU MCMOMHUTENBHOrO MPOM3BOACTBA B OOMbLUMHCTBE Cry4aeB peLuarTcs
CyaoM.

[aHHOe MHeHMe OCHOBaHO Ha TOM, YTO TaKoe BaXKHOE pelleHMe, KaK pelleHue O BO3BpalleHuM
NCMONHUTENBbHOrO [OKyMeHTa B3bickaTento 6e3 ucnonHenus (ct. 26 ®3 "O6 wuCNONHUTENBLHOM
npounssoacTee"), NPMHNMAaeTCs He CyaoM, a CyaebHbIM NPUCTaBOM-UCMONHUTENEM NpU YTBEPXKAEHUMN ero
cTapwum cygebHbim npuctaBoM. CriegyeT yuuTbiBaTb, YTO MMEHHO MPU MPUHATAM YKa3aHHOMO peLleHns
HeobXoauMM CaMbli XeCTKUN CyAeOHbIN KOHTPOINb B LEeNsX UCKMoYeHUs HeqobpocoBECTHOrO OTHOLLEHMWS
K CBOMM cCnyxebHbiM 006A3aHHOCTAIM CO CTOPOHbl OpPraHoB MPUHYAWTENbHOrO WCMOMHEHWS W YTO Ha
npakTuke npuHATME cyaebHbIM NPUCTaBOM-UCMOMHUTENEM MMEHHO TakMX peLleHur Yalle Bcero
BbI3bIBaET anobbl CO CTOPOHbI Y4ACTHUKOB UCMONHUTENBHOIO NPOM3BOACTBA.

Takum 06pa3oM, yCTaHOBMEHME YaCTUYHOrO npeaBapuUTENbHOTO CyaebHOro KOHTpOns npu
OCYLLLECTBIIEHUN UCMONHUTENBHBIX AEACTBUA cebst He onpasAbiBaeT. YToObl cyaebHbIN KOHTPOMb Obin
no-Hactosilemy 3ddekTMBHbIM, HeobXoAMMO YCTaHOBUTb €ro 3a BCeMu Haunbonee 3HauMMbIMU
AencTBusiMu cygebHoro npucTaBa-ucnosiHUTENs B NpoLecce UCMONTHEHUS U NpeXae BCero 3a pelleHnemM
0 BO3BPALLEHUN UCTONHUTENBHOrO AOKYyMEHTa B3blCcKaTento 6e3 MCNonNHeHus.

Obpawaer Ha cebA BHMMaHWe MNO3NUMA HEeMELKUX MpoLeccyanucToB, KOTOpble CTpeMUnuncb
o6ocHOBaTb ¥ MPOBECTU B XW3Hb HEOOXOOMMOCTb CamOl TECHON CBA3WM MeXady CyAoM, NOCTaHOBMBLUUM
pelweHne, n ero ucnonHeHnem. Cya, KOTOpbIA MOCTAHOBWUI peLUeHue, MO WX MHEHWIO, AOSKEH U
3a60TNTbCS O ero UCnosiHeHnn. 3Ta CBA3b 06A3aHHOCTEN MO NOCTAHOBIIEHUIO U UCMONHEHNIO peLleHns
AOMXHa MNOBNUATb Ha Cnocob cnywaHua Aena, Tak Kak CyAdbd, KOTOpbIA 3HaeT, YTo eMy npuaercs
3aHMMaTbCHA BOMPOCaMW WCMOSHEHWS PeLleHusi, BO BPeMsi pacCMOTpeHus aena OygeT npvHMMaTtb BO
BHMMaHne BCe 0BCTOATENbCTBA, CBA3aHHble C OyaylwimMMm ucnoriHeHuem pelleHuns. OT 3Toro pelueHve
ctaHeT Oornee peanbHblM ANS UCMONHEHWs <*>. 3Ta aprymeHtauus npeacTaBnseTcd Becbma
ybeouTenbHOM M He MOXET Bbl3blBaTb BO3PaXeHWs C TOYKM 3peHusi CBoel onTumarnbHocTu. Ho B
YCrOBMAX Hallero rocy4apcrea, B CUNy ero reorpadMyeckoro norioXeHusi, Koraa pelleHue, Hanpumep,
BbliHOcUTCA B CaHkT-leTepbypre, a ncnonHeHve OOMKHO Npou3BoanTbes Ha JanbHem Boctoke, Takoe
nonoxeHune 66110 6bl HeNpuemnemo.

<*> Puchel H. Die Neugestaltung des Zwangsvolls treckungsrechts. N.J., 1959. S. 473.

Ha Haw B3rmsg, Kak yxe Hamy OTMeYanocb, 3acnyXuBaeT BHUMaHUS Todka 3peHus [.4.
ManelunHa, Mo MHEHWIO KOTOPOro porib cyda B MPOLecce UCMONMHEHUst cyaebHbIXx MOCTaHOBMNEHMI Ha
COBpPEMEHHOM 3Tarne AoMmKHa BbITb yCuUneHa, NpUYemM Ha BCEX CTaAUSIX UCTIONMHEHUS, Ha4YMHasa Co CTaamu
BO30Y)XOEHNS UCMONMHUTENBHOIO MPOM3BOACTBA, MOATOTOBKM K OCYLLECTBNEHWIO MEP MPUHYAMTENBHOMO
WCMONHEHNsI, B MpOLleCCE OCYLUECTBIIEHNS Mep MPWHYAMTENbHONO  WUCMOSHEHUS1  cyAebHbIX
MOCTAHOBIMEHUA W 3aKaH4yMBasi MNpekpalleHNEM WCNONHUTENbLHOro npoussoactea. .. ManewwuH
npegnaraet paclmMpuTb NOSIHOMOYUSI CyAa B UCMOMHUTENBHOM MPOM3BOACTBE MPWU YTBEPXKOEHUN CYAOM
MOHECEHHbIX B3biCKaTenemM pacxofoB B MNpouecce WCNOofHeHus cyaebHoro nocTaHoBMEHWs, MNpu
HanoXeHUn apecta Ha WMYLLECTBO [OMKHMKA W OLEeHKe 3TOro WMyLLecTBa, Npu NpekpalieHum
NCMONHEHNsT cyAeBHOro NOCTaHOBMEHWS!, MPU BO3BPALLEHUN WUCTMONHUTENBHOMO LOKYMEHTa B3bICKATENMHO
0e3 ncnonHeHus <*>.

<*> Cm.: ManewwuH [.4. Cya B npouecce UcnonHeHns cyaebHbix NocTaHOBNeHun: ABToped. anc.
... kaHAa. ropug. Hayk. C. 19 - 22.

B HacTosiLlee BpemMs OOHOW U3 OCHOBHbIX (OYHKUWW Cyda B MWCMOMHUTENbHOM MNPOU3BOACTBE
ABNSAETCA paccMOTpeHue xanob Ha JencTBusi cygebHOro npuctaBa-UCMOMHUTENS, COBEpLUAEMbIE B
npouecce NPUHYAUTENBHOTO MCMNOMHEHUS CyAeOHbIX U MHbIX aKTOB, @ TakkKe pPacCMOTPEHUE UCKOB 00
WCKIMIOYEHNN MMYLLIECTBA M3 ONUCKU N OCBOBOXAEHMM OT apecta (06 aTUX MCKax peyvb YXe Luna BbIlle).
CornacHo chegepanbHOMy 3aKOHY 3aMHTEPECOBaHHbBIM JMUAM NpegoCcTaBneHo npaeso obxamnoBaTb MU
ocnapvBaTtb OENCTBUSA CyaebHOro npuctaBa-MCnoIHUTENS MO UCMOMHEHUIO UCTIONHUTENBHOMO AOKYMEHTa
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"B cooTtBeTcTBytOWwmMn cyg B 10-gHeBHbIN cpok” (cT. 9, 10, 19, 26, 27, 28, 47, 73, 85, 87 ®3 "O6
NCMNOMHUTENBHOM NPOn3BoACcTBE").

Hopmbl  ®epepanbHoro 3akoHa "OO  MCMOMHUTENBbHOM  MPOW3BOACTBE", MOCBSILLEHHbIE
obxanoBaHWio W ocnapvBaHuio AevictBun (6esgenictBus) cynebHOro npuctaBa-uCNoOMHUTENS, B
HacTosiLLee BpeMsi KOHKPETU3MPOBaHbI B MONOXeHNsX kogekcoB (cT. 441 MK PO, ct. 329 AlK P®).

MpenctaBnsietca, 4to B AlNK P® Bonpoc 06 oOxanoBaHuMm W ocnapuvBaHWM OEWCTBUN
(6e3pencTams) cynebHoOro npucTaBa-ucnonHUTeNs pelleH donee BepHO 1 nocrnegoBartenbHo, Yem B [TIK
P®. B ct. 329 AINK P® 3akpenneHo, 4YTo 3asiBreHUss B apOuTpaxHbIn cyg 06 ocnapuBaHum SENCTBUN
(6e3pencTeusa) cynebHOro npucTaBa-MCMONHUTENSA paccMaTpuBalOTCA MO NpaBuiaM, YCTaHOBMEHHbLIM
ONd  npou3BOACTBa MO [ernam, BO3HMKAKLWUM U3 aAMWHUCTPATMBHBLIX W UHBIX  NYyOIMYHbIX
NpaBOOTHOLUEHWIN, W, B YACTHOCTW, MO Adernam o0 ocrnapvBaHUKU peLleHVn 1 Jencteui (6esnencTeus)
rocy4apCTBEHHbIX OPraHOB, OPraHOB MECTHOIrO CamMoynpaBrieHWsl, MHbIX OPraHoB, JOJIPKHOCTHLIX Nl (1.
24 AINK P®). CnepoatenbHo, pencteusa (besgenctene) cyaebHOro npuctaBa-UCMONHUTENS B
apbuTpaXkHOM npoLiecce ocrnapuBaroTcs B 00LLEeM NOpsiAKe Kak AeACcTBUS NbOoro 4oMKHOCTHOMO nuua.

Bonpoc 06 obxanoBaHun gevicteui (besgenictensa) cyaebHoro npuctaea-ucnonnutens B MK P
paspeLleH HecKonbKo Mo-uHoMy. lNMopsiaok obxanoBaHUS ykaszaHHbIX AEWCTBUIA 3aKpernsieH B pasfere,
MOCBSILLLEHHOM MPOU3BOACTBY, CBA3aHHOMY C UCTMOMHEHNEM CyAeOHbIX U MHBLIX NocTaHoBreHun. CornacHo
n. 1 ct. 441 ITIK P® B3bickaTenb 1 JOMKHMK MOryT nodatb anoby B cya Ha gencrteusa (6esgenicteue)
cynebHoro npucTaBa-UCMONMHUTENS MO MCMOMHEHUIO UCMOSNTHUTENBHOrO [OKYMEHTA WM Ha OTKas B
coBepLleHnun Takux aencteuii. >Kanoba paccmatpmBaeTcs cyaoM B cyaebHOM 3acefaHuny C U3BELLLEHNEM
B3biCKaTens, AOMKHMKA M cyaebHOro npucTaBa-UCMOMHUTENS, OAHAKO MX HesdABKa He MOXeT ObiTb
NpensaTCTBMEM K paspelleHuto >xanobbl. Mo pesynbTaTtam pacCcMOTPeHMst XKarobbl NpUHUMAaeTCS
peweHne cyga (n. 2 ct. 441 ITIK P®). Ocobbin nopsgok yCTAaHOBNEH NPU pacCMOTPEHMU 3asiBIiEHUA 06
OTKa3e B OTBOAe cyaebHoro npuctaBa-ucnonHuTens. o pesynbTatam paspelleHust Takon Xaroobl
BbIHOCUTCS onpefeneHne, Ha KoTopoe MOXeT ObITb MogaHa YacTHas xanoba (n. 3 cr. 441 [TIK PO).

CnepoBaTenbHO, rpaXgaHCKoe MpoueccyanbHOe 3aKOHOAATENbCTBO 3aKpennsaeT chneuuanbHble
npaBuna paccMoTpeHust xanob Ha pencrteus (besgencreue) cyaebHOro npucTaBa-UCMONTHUTENS MO
WCMOSTHEHUIO WCMNOMNHUTENbBHBLIX [LOKYMEHTOB, OTNM4Hble OT npasun rm. 25 [TIK P®, nocesweHHoOM
npousBoAcTBY No pfgenam o0 ocnapvBaHuM — pelleHun, pencteBun  (6esgencrevs)  OpraHoB
rocyapCTBEHHON BlacTW, OPraHOB MECTHOIO CaMOyNpPaBreHUs, OMMKHOCTHbIX MWL, rOCy4apCTBEHHbIX U
MYHUUMNAnNbHbBIX CAyXXaLluXx.

B aTton cBA3M yMecTHO BCMOMHWUTL 3amedvaHue ®. BHrenbca, 4YTO NEepBbIM YCrOBUMEM CBOOOAbI
ABNSAETCA "OTBETCTBEHHOCTb BCEX YMHOBHMKOB 332 CBOM CIYXEOHbIE AENCTBUSI MO OTHOLLEHUIO K NtoboMy
n3 rpaxgaH nepeq ob6bEKTMBHLIMU cyjamMu u no obwemy npasy" <*>. MHOrme COBpPEMEHHbIE aBTOpbI
TAKKe CYMTAIOT, YTO YCTaHOBIIEHHbIA CheuManbHbIi NopsgoK obxanoBaHus genctBun (Gesgenctsus)
cynebHOoro NpMcTaBa-MCMOSTHUTESNSA HU HA YEM HE OCHOBaH <**>.

<*> Mapkc K., QHrenbc ®. N3bpaHHble nucbMa. M., 1953. C. 296.

<**> Cwm.: 3anueB W., XygeHko B. Ctagum uWCNONHWUTENBLHONO MPOM3BOACTBA B Ipa4aHCKOM
npouecce // Poccuiickas toctuuma. 1994. N 6. C. 41; Jlechuukas J1.®. KommeHTapun k ®egepansHomy
3akoHy "O6 ucnonHuTensHom npoussogctee” // MpaBo u skoHomwmka. 1998. N 1. C. 121; lNpmumos H.
Pacwuputb ccpepy cyaebHoro obxanosaHus // Poccunckas toctuums. 1996. N 3. C. 47.

YKka3aHHOe MHEHMEe CBSI3aHO C TeM, YTO OOWMiA MOPSIAOK OCMapuBaHUS pPeLUeHnn, OeNCcTBUiA
(6e3gencTBms) opraHoB. OOIMKHOCTHBIX Nuu, npegycmoTpeHHbin rm. 25 [TIK PO, yctaHaBnuBaeT psg
rapaHTMi gns nud, 3alyualwux cBovM npaea, cBoboObl M MHTEpecbl B Cyde, KOTOpble He
pacnpoCTpaHATCA Ha B3biCKaTens W [OMKHMKA, obxanywwux gencreusa (6esgencteue) cyaebHoro
npucTaBa-nUCnosHUTEeNs.

Bo-nepBbix, Ha ocHoBaHuM Nn. 2 cT. 254 TIK P® ycTtaHoBneHa anbTepHaTUBHasi NOACYAHOCTb Mpu
obpawieHnn ¢ 3asiBneHveM 00 ocnapuBaHuM pelleHvn, pencteui  (6e3gencTBus) OpraHoB MU
OOIMKHOCTHBIX NuL: Mnbo B Cyd MO MECTY HAaxXOXOEHWUS opraHa Uiy AOMMKHOCTHOrO Nvua, YbW OEeNCTBUS
ocnapvBarTcs, NMbo B cyd MO MeCcTy HaxoxaeHusa 3aasutens. XKanoba Ha pencteuda cygebHoro
npucTaBa-nCcMonHMTENA MNodaeTcs B Cya MO MECTy HaxoxgeHus 9Toro cygebHoro npucTasa-
MCMOoNHUTENS.

Bo-BTopbiX, N. 4 cT. 254 [TIK P® nossonsieT cyay, MPUHSABLLEMY YyKa3aHHOE 3asiBNeHue K
paccMOTpeEHMIo, No npocbbe nuua nnu No cBoen NMHMUMaTUBE NPUOCTaHOBUTL OENCTBUE OCMapuBaeMoro
peLLeHns 0O BCTYMNEHNS B 3aKOHHYIO CUIY peLleHns cyaa.

B-Tpetbux, cornacHo n. 1 ct. 249 [TIK P® 0683aHHOCTb MO [OKa3biBaHMIO Cydy 3aKOHHOCTU
ocnapvBaemMbix OencTBun (6e3gencTBus) BO3NaraeTcd Ha OpraH WM AOOMMKHOCTHOE NuUo, KOoTopble
coBepLIMnu ocrnapvBaemMble gencTeud (6esgenictene). Takoe perynvpoBaHne 0693aHHOCTM LOKa3bIBaHUS
obneryaet nuuy, obpaTMBLLEMYCS C 3a8BIEHMEM, €r0 NMPOLIECCyanbHy0 3agady B cyae.

B-yeTBepTbIX, MonoxeHue cT. 256 MK P® nossonseTr 3anHTepecoBaHHOMY nuly 00OpaTtuTbCs B
Cy[ C 3asiBNeHMEM B TEYEHUE TPEX MECSLIEB CO AHS, KOrga emy cTano M3BeCTHO O HapyLUEHWWU ero npas u
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cBoboga, a He B TedeHne 10-Tn AHEN, Kak yCTAHOBIIEHO B HOPMaXx, PErynupyowmnx nopsgok ooxanoBaHust
aevctBun (6esgenictens) cynebHOro NnpucTaBa-ncnonHUTENS.

Takum o0Opa3om, ecTb OCHOBaHWe nonaraTb, YTO YCTaHOBIEHWE nopsidka obanoBaHus
(ocnapwvBaHusa) gericteui (Oe3pgencTeus) cyaebHoro npuctaBa-McnonHuTenst no npasunam rm. 25 MK
P®, npegycmaTpumBatoLlen ocnapvBaHue pelueHni, gencteun (6e3nencrems) opraHoB rocygapCTBEHHON
BMacTh, OpraHoOB MECTHOIO CamMOyMnpaBfieHUs!, JOMMKHOCTHbBIX JIML, rOCY4apCTBEHHbLIX M MYHULMNANbHBIX
cnyxawumx, 0yaeTt cnocobcTBOBaThL MOBLILLEHWUIO YPOBHSA CyaeOHONM 3almTbl B3biCKaTeENSA U OOMKHMKA B
NCMNOMHUTENBHOM MPOU3BOACTBE, YTO MOJTHOCTLIO COOTBETCTBYET TpeboBaHuaM KoHctutyuum PP. Tem
bonee, 4YTO yKkasaHHbIA MOPSOOK yXKe YCTAHOBMEH B HOpMax ApOWTpaXkHOro npoLeccyanbHOro Kogekca
P® 2002 .

Onpegensia NOMHOMOYMUA Cyda B MCMNOMHUTENIbHOM MPOU3BOACTBE, MX MOXHO pasrpaHuyvTb Mo
ueneBon HanpaeneHHoctTn. B.M. LlepcTiok BbigenseT u4eTbipe [rpynnbl  MOMHOMOYMWA cyda B
NCMNOMHUTENBHOM NPOM3BOACTBE MO AaHHOMY OCHOBAHMIO:

1) NonHOMOYMS, CBA3aHHbIE C BblAaqeln CNOMHUTENbHBIX AOKYMEHTOB;

2) MNOSTHOMOYUS, CBA3aHHbIE C OBVKEHNEM UCMOSTHUTENBHOIO NPOU3BOACTBA;

3) nonHomouusi, NpPefoCTaBfEHHblE Cyay AN WCMPaBeHUst BbISBMEHHbIX MPU  UCMOMTHEHWM
He4OoCTaTKOB COOCTBEHHOMO PELLUEHUS;

4) NOMHOMOYMS MO KOHTPOIK 3a AEATENBHOCTBIO CyAebHOro NpMcTaBa-ncnonHMTENs <*>,

<*> ['paxgaHckun npouecc: Y4ebruk / MNoa peq. M.K. TpeywHukosa. M., 2003. C. 554,

K nonHomouusiv, cCBSI3aHHbIM C [OBWKEHWEM WCMONHUTENBHOIO MNPOU3BOACTBA, OTHOCATCS
OTIIOXXEHWE WUCMONHUTENbHbLIX OEWCTBUIN, MPUOCTAHOBMIEHME W MNpPeKpalwleHne UCNOSTHUTENbHOro
npoussoacTtea. B.M. LLlepcTiok cnpaBeanvMBo oTMeYaeT, YTO nepeyvyeHb OCHOBaHUIM NMPUOCTAHOBIIEHUS U
npeKpaLLeHnst UCMOMNMHUTENBHOIO NPON3BOACTBA, YKa3aHHbIA B 3aKOHE, JOIMKEH ObiTb MCHEPMbIBAKOLNM 1
pacLIMpUTENBHOMY TOSIKOBaHMIO He noanexut <*>. OpgHako B [TIK P® 2002 r. gaHHOoe nonoxeHue
3aKOHa HapyLIeHo, TaK Kak MepeyYyeHb OCHOBaHWIA MPUOCTAHOBMEHMS MCMOMHMTENBHOrO NPOM3BOACTBA,
yCTaHOBMeHHbIM B PenepanbHoM 3akoHe "OO6 MCMONMHUTENBLHOM MPOM3BOACTBE", HE COOTBETCTBYET
NepeyHio TakMx OCHOBaHUN, 3akpenneHHomy B [TIK PO.

<*> Tam xe. C. 571, 572.

Hanpumep, ct. 437 [TIK P® npeaycmaTpvBaeT Takoe OCHOBaHME MPUOCTaHOBMEHUS
NCMNOMHWUTENBHOTO NPOM3BOACTBA, KaK peopraHu3aums opraHM3aunm, SBAsLWencs OmKHMKOM. B cT. 21
depepanbHoro 3akoHa "O6 MCMONMHUTENBHOM MPOM3BOACTBE" AAHHOE OCHOBAHWE MPUOCTAHOBMEHUS
MCMOMHWUTENBHOIO MPOM3BOACTBA OTCcyTCcTBYyeT. B To e Bpemss B ®depepanbHom 3akoHe "OO6
NCMOMHMUTENBHOM MPOM3BOACTBE" yKa3aHO Takoe OCHOBaHWE MPUOCTAHOBMEHMS WCMONTHUTENBHOIO
NPOu3BOACTBA, KaK HaxOXAeHWe AOMMKHMKa nNnbo B3bicKaTens B OTNYCKe 3a npedenaMmy COBEpLUEHMS
NCMNOMHUTENBHbIX AencTBui, a B [TIK PP Takoe ocHOBaHWe He yKasaHo.

Kakon >xe nepeyeHb OCHOBaHUN MNPUOCTAHOBIIEHUA WCMOMHUTENbHBLIX AOEWCTBMA CuUMTaTb
NCYEPMbIBAKLIMM M YEM PYKOBOOCTBOBATbCA Cyay? YKasaHHble HETOYHOCTM B 3aKOHO4aTeNbCTBE
crnegyeTt OTHECTU K HeZOCTaTKaM puandeckon TeXHUKKU. MNoka 3T HeJoCTaTKM He YCTPaHeHbI, cyq npuv
paccMOTPEHUM BOMpoca O MPUOCTAHOBMEHUWN WCMOSNTHUTESTbHOIO MPOU3BOACTBA MOXET, MO Halemy
MHEHMIO, TMPUMEHSITb MNepeyYeHb OCHOBAHUM MNPUOCTAHOBIIEHWUS, 3aKPEMfeHHbIW U B  HOpMax
depnepanbHoro 3akoHa "O6 ucnonHuTenbHoM npounssoacTee”, u B Hopmax MK PO.

4. MpoKypop, rocyaapCTBEHHbIE OpraHbl 1 opraHbl MECTHOMO
camoynpaBieHUsl B UCMONTHUTENBHOM NPON3BOACTBE

Cpeayn OCHOBHbIX YYaCTHUKOB WCMOMHUTENBHOTO MPOU3BOACTBA HEOOXOAMMO HasBaTb vl
WMHTEPEC KOTOPbIX B WCMOMHUTENIbHOM MNPOM3BOACTBE HOCUT TFOCYAAPCTBEHHbIA UNMN OOLLECTBEHHbLIN
xapaktep. ObecneuynBas CBOMM y4acTMEM 3alLWUTYy MHTEPECOB rocydapcTea M obuiectsa, 3T nvua Tem
CaMbiM aKTUBHO COAEWCTBYHOT NPaBUNbHOMY M ObICTPOMY WMCMOMHEHWUIO UCTONMHUTENbBHBIX LOKYMEHTOB,
TaK Kak rocyfapcTBO HEMOCPEACTBEHHO 3aUHTEPECOBAHO B peanun3auum MPUHATBIX CYyAeOHbIX U MHbIX
aKkToB, nognexawmx mcrnonHeHmto. K Takum nuuam oTHocuTCs npexae Bcero npokypop. Kak BepHo
nogyepkmBaeT Tubop JleBaH, npokypop "BMeLLnBaeTcs" B MPOLECC HE B MHTEpecax ogHon nnbo apyromn
CTOPOHbI, @ UCKITHYUTENBHO NULLBb B MHTEPECAaX 3aKOHHOCTU <*>,

<*> Cm.: Tubop JleBaH. [MpoKypOpCKui OMbIT MO OCYLECTBNEHNIO FApPaHTMN 3aKOHHOCTU B
rpaxgaHckom npouecce // MexgyHapogHas HayvyHas KOH(bepeHuMs no BOMPOCaM MPadkOaHCKOro
npoveccyansHoro npasa: Tesnckl Aoknagos. byganewr, 1968. C. 46.
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Bo MHorux ctpaHax Esponbl - ®paHuun, 'epmaHuu, rocyaapcteax BocTtouHow EBponbl opraHbl
NPOKypaTypbl UrpaldT 3aMEeTHY pofb MpPU PaACCMOTPEHMM W Pa3pelleHUN TrpaxaaHCKux Oen u
nucnonHeHnn cynebHbix pewenun. Mo  NOnbCKOMY  3aKOHOAATENbLCTBY MNPOKYpop B CTaguu
NPUHYOWUTENBHOTO  WUCMOMHEHUs] BbICTyNaeT B AByX ¢opmMax: BO30yXOeHWe WCMOMHUTENbHOro
Npou3BoACTBa W BCTYMIIEHNE B HA4YaBLUMNCHA NPOLIECC C LENblo 3aluThl FOCYAapCTBEHHbLIX UHTEPECOB
wnu npaeB onpegeneHHoro nuvua. [pegycmartpuBaetrcda u o00sA3aTenbHOe y4vacTue MpoKypopa B
NPVUHYOUTENBHOM WUCMOMHEHUW, HanpuMmep, MNpW pacCMOTpeHuM xanob Ha pencteus cygebHoro
NCMOMHUTENS, O HanoXeHuu wTpada, Npyu UCNOoNHeHNM cyaebHoro pelleHns o6 oTobpaHum pebeHka,
Npv BO3HWKHOBEHWM Yy CyAeOHOro UCMOMHWUTENA COMHEHWA B  OTHOLIEHMWM OOCTOBEPHOCTU
WCMOMHUTENBHOTO [OKYyMEHTa W T.4. <*> [ns npokypatypbl CLUA xapakTepHo, 4YTO OHa urpaet
OO0CTaToO4YHO CKPOMHYHK POfb B IpaXkgaHCKOM MpoLiecce M Jarneko He Bcerga UCMonb3yeT BO3MOXHOCTH,
NpefoCTaBMNeHHbIE e HOPMATUBHBIMU aKTamMm <**>,

<*> Cm.: KpamapeHko J1.K. Cyne6Hoe ncnonHenue B Nonbckon HapogHon Pecnybnuke: AsToped.
auc. ... kaHgd. ropug. Hayk. Knes, 1974. C. 14 - 15,

<**> Cwm.: MyumHckmn B.K. MpaxgaHckun npouecc CLUA. M., 1979. C. 75.

B Poccunckon ®enepauumn npokypop B COOTBETCTBUN C NpoLieccyanbHbIM 3akoHoAaTenscTsomM PO
BrNpaBe 0o0OpaTuTbCA B Cyd C 3asBIIEHWEM WIM B Cry4vasx, NpegyCMOTPEHHbIX 3aKOHOM, BCTYMUTb B
HayaTtoe Mexgy OpYrMMU Nuuamn rpaxgaHckoe Aerno OMis Aayn 3akiioveHus no Aeny, ecnum 3Toro
TpebyeT 3almTa Npae rpaKgaH M oXpaHsaeMblX 3aKOHOM MHTEPECOB 0bLLLeCTBa MW rocy4apcTBa.

B ®epepanbHom 3akoHe "O6 mcnonHutensHoM npoussogctee”, B [TIK P® npokypop He Ha3BaH
cpeau nuud, No MHUUMaTMBE KOTOPbIX BO30OYXXOaeTCcsl UCMOMHUTENbHOE NPOM3BOACTBO M obXanytTcs
OencTBust cygebHOro npucTaBa-UCMOSNTHUTENS MO WCTMOMIHEHUIO UCMOSNHUTENbHBIX [LOKYMEHTOB, 4TO
npencTaBnsieTcs sIBHbIM YMyLlEeHWeM 3aKOHOAATEenNs, Tak Kak NMPOKypop y4acTBYET B WUCMOMHUTENBHOM
NPOu3BOACTBE N HA OCHOBaHUW YKa3aHHbIX HOPMATUBHbIX aKTOB, ¥ Ha OCHOBaHMU PefepanbHOro 3akoHa
"O npokypatype Poccunckon ®egepauun” ot 17 saHBapa 1992 r. <*> YvyacTue npokypopa B
WCMOMHMUTENBHOM MPOM3BOACTBE OMpaBA4aHO, MOCKOMbKY, cornacHo onpegenenvio J1.M. Kosanesa,
npokypatypa - "no-Hactosillemy yHuWKanbHa", oOHa "eOWHCTBEHHas rocyfapcTBeHHasi CTPYyKTypa
obecneunTenbHOr0 MexaHu3Ma JevcTBust hbeneparnbHbIX 3aKOHOB, OCHOBHOW MPUHUMN U yCroOBUE
(YHKUMOHUPOBAHUSA  KOTOPOWM -  LEeHTpanm3aumsi W MNOAYMHEHUE  HWKECTOSILLMX  MPOKYpPOpPOB
BbILLECTOSALLMM, HE3ABMCMMOCTb OT MECTHOM BnacTn" <**>,

<*> CobpaHue 3akoHogaTennctBa P®. 1995. N 47. Crt. 4472.

<**> KoeaneB J1.M. OcoGeHHOCTU NpoKypaTypbl Kak rocygapCTBEHHOro opraHa // Poccumnckun
topuanyeckmn xypHan. 1996. N 1. C. 83.

CornacHo rpaxgaHCKkomy MpoLeccyanbHOMY 3akoHOOATenbCTBY NPOKypop BrpaBe TpeboBaTtb
BO30OY>XOEHNST UCMOMHUTENBHOIO MPOM3BOACTBA, €CMWM OH MPUHMMarn yyacTue B PacCMOTpeHuM gena
nyTeM npeabsBneHUs 3asiBIIEHWUs, MOCKOSbKY €ro MpaBOMOYMS B AAHHOM CIlydae aHanoru4yHbl TEM,
KOTopbiMK obnagaeT uctel, (B3bickaTenb).

Kak B3bickaTenb MPOKYpOp MOXET 3HAKOMUTBLCS C MatepuanamMm UCMOSTHUTENbHOrO NPON3BOACTBA,
Aenartb U3 HMUX BbIMWUCKN, CHUMaTb C HUX KOMWW, y4acTBOBAaTb B COBEPLUEHUM UCMOSTHUTENbHBLIX 4ENCTBUN,
BbiCKa3blBaTb CBOW [0BOAbl UM COODpaeHWss MO BCEM BOMPOCaM, BO3HUKaWOLWMM B Xoge
MCMOMHMTENBHOTO  MPOU3BOACTBA, 3asBMAsATb OTBOAbl, MOOABaTb 3asiBiIeHMS O  HanpaBlieHWM
WCMOMHWUTENBHOTO AOKYMEHTa MO MECTY WCMOMIHEHUSA, MPUHOCUTL MPEACTaBNeHNs Ha [encTBuA
cynebHoro npuctaBa-MCMONHUTENSA, MPUHUMAThL y4acTue B pacCMOTPEHUM €ro CyLoM U MOMb30BaTbCs
MHbIMU MpoLeccyarnbHbIMM NpaBamMu, NPeayCcMOTPEHHbIMM 3akoHOM (cT. 31 ®3 "O6 McnonHWUTENBHOM
npoussoacTtee”, cT. 22 PenepanbHoro 3akoHa "O npokypatype Poccuiickon ®epepauun”).

OpHako npoueccyanbHble NpaBa B3biCKaTens M NPOKypopa B MWCMOMHUTENBHOM MPOW3BOLCTBE
HeTOoXOeCTBEHHbl. [1pOKypop He uMeeT MnpaBa 3akmnivaTb MUPOBOE COrfalleHue, OTKasblBaTbCs OT
B3bICKaHWsI 1 coBepLuaTh ApyrMe pacnopsautenbHble 4ENCTBUS, NPEAYCMOTPEHHbBIE 3aKOHOAATENTbCTBOM
00 MCNONHWUTENBHOM NPOM3BOACTBE A1 B3bICKATENs, TaK KakK MPOKYpOp 3aluliaeT B UCMOSTHUTENbHOM
NPOu3BOACTBE HE CBOW UHTEPECHI.

WwvpokMn cnektp mnpaB B  WCMOMHMTENBHOM MPOM3BOACTBE MO3BOMSET MPOKypopy B
npoweccyansHon opMme JOoCTUraTb 3aKOHHOW Lenu nNpuHyauTENbLHOro UCNonHeHus. Ho npokypopckui
Ha[30p 3a 3aKOHHOCTbIO AEeNCTBUIA CyaebHOro NpMcTaBa-MCnoSTHUTENS MO UCTIONTHEHNIO UCMONMHUTENbHbLIX
OOKYMEHTOB He [OMKeH HOCUTb XapakTep "KOMaHOoBaHWA" MPUHYAUTENbHbIM UCMNOMHEHNEM, 4TO
npoTueBopeunno 6bl cneundmrke OeATENBHOCTU OpPraHoOB MPOKypaTypbl, BbIXoAuno Obl 3a npefensl ee
Ccny>xebHbIX MOSTHOMOYUA M HaHocuNo Obl Bped Aeny peanusauum cyaeOHbIX pelleHui 1 akToB ApYyrux
OpraHoB.

CornmacHo [JencTBylOLLEMY 3aKOHOO4ATENbCTBY 3aJaya MpoKypaTypbl B CTaguMu  UCMOSTHEHWS
cynebHbIX 1 MHbIX akToB AByeamHa. C OgHOW CTOPOHbI, MPOKYpop 00s3aH OCyLecTBNASATb Haas3op 3a

59



3aKOHHOCTbIO [ENCTBMIA OPraHOB MWCMOJTHEHMS, YTOObI WUCKMIOYUTL HapyLUeHWe MpaB M  3aKOHHbIX
WHTEPEeCOB CTOPOH 1 APYruX Nuu, y4acTBYIOLLUX B UCMOMHEHUK, a C APYrov CTOPOHbI, OKa3biBaTb opraHam
WCNOSTHEHNS N NnLLAaM, Y4aCTBYOLLMM B UCMOMHEHUN, NOMOLLb U COAEUCTBME B OCYLLECTBNEHUN AEeNCTBUI
MO MCMNOMHEHUIO CyAEeOHBIX U UHBIX aKTOB.

Ecnn cpaBHUTb cydebHbIi KOHTPOMb M MNPOKYPOPCKUA HaO30p B CTagum MpUHYAUTENBLHOro
WCMOSMHEHUS!, TO MeXZy HMMW, HECOMHEHHO, OOHapyXmBatoTcsl OOLWMe 4YepTbl M pasnuuusa. [MnaBHoe
OTNIMYMEe COCTOUT B METOAAX M hOPMaXx OCYLLECTBIEHMS MPOKYPOPCKOro Haa3opa 1 cyaebHOoro KOHTpons.
Tak, NpoKypop OCYLLECTBISET HaA30p, rMaBHbIM 00pa3om, NyTeM NPOBEAEHUS MPOBEPOK, 0OXanoBaHus
OencTBun cyaebHoro npucraBa-UCNONHUTENS NO UCMOSTHEHUIO N YYacTUa B PaCCMOTPEHUM Takux >kanob
N NpencTaBneHvnii; cynebHbI Ke KOHTPOSb OCYLLECTBASIETCA MyTEM PACCMOTPEHMS M pa3peLleHunst
BO3HMKAKOLWMX B XOA4E MPUHYOAUTENbLHOIO MWCMOSIHEHMS MPAaBOBbLIX BOMPOCOB, CaHKUMOHUPOBAHMM
OencTBui cyaebHoro npucTaBa-UcnonHUTENs No MCNofHeHuo. B cuny aToro npokypop He MMeeT npasa
HenocpeAcTBEHHO OTMEHATb MpeanpuHATbie CyAebHbIM MPUCTaBOM-UCMONTHUTENEM UCTONMHUTENBHbIE
OEVNCTBUST UK Bo3NnaraTb Ha HEro Kakyk-nmbo OTBETCTBEHHOCTb. B CBSI3M € 3TMM ecTb BCe OCHOBaHMSA
nonaraTb, YTO UMEHHO COYETaHMEM CyAeOHO-NPOKYPOPCKOrO KOHTPOMSA M Hag3opa 3a AesTeNbHOCTho
cyaebHoro npucTaBa-MCMONHUTENSA U OPYIUX UL, Y4acTBYKOLLMX B WUCMOMHWUTENBHOM MNPOU3BOLCTBE,
obecneunBaloTCA HaubonbLUME rapaHTUM NPaBUIIBHOTO M YETKOro UCMOMHEHNST CYAEOHbIX U MHbIX aKTOB.

Ha ocHoBaHuu n. 4 cT1. 19 PenepanbHoro 3akoHa "O cyaebHbIX NpucTaBax”, npegycmaTpuBatoLLLEero
ocyuiecterneHve [eHepanbHbIM NPOKypopoM PO ¥ noguvMHEHHbIMM €My MpPOKypopamMu Hagsopa 3a
NCMNOMHEHNEM 3aKOHOB CyAeOHbIMW MpUCTaBamMm Npuv BbIMOSTHEHUN CBOMX (PYHKLMIA, CROXUNACh MpakTuka
NPOBELEHUA TMPOBEPOK MPOKypopamMu  OEeSATEeNbHOCTU  CyAebHbIX  NPUCTaBOB-UCMOSNTHUTENEN MO
WCMOMHEHMNIO UCMOSTHUTENBHBIX AOKYMEHTOB. B opraHax npokypaTypbl Be4ETCS OTYETHOCTb, COrnacHo
KoTopon, Hanpumep, B 1997 r. npokypopamu Tynbckon o6nactu Obiiv MPUHECEHbI NATb YaCTHbIX
NMPOTECTOB MO BOMPOCaM WCMOMHWUTENBHOTO MPOM3BOACTBA W OEWCTBUMMA CyAebHbIX MNpUCTaBOB-
ucnonHUTenNnen no MCrorHeHuo; 3a nepsoe nonyrogve 1998 r. ux uucno yeenuumnock Ao 52. Bce
NpoTeCTbl YAOBMETBOPEHbI, YTO CBUAETENbLCTBYET 00 3P EKTMBHOCTM MPOKYPOPCKOro Haasopa 3a
NCMNOMHUTENBHBLIM NPOU3BOACTBOM U MOBBILLEHUN €0 3HAYMMOCTU B AeATENBHOCTM NPOKypaTypbl <*>.

<*> OT1yeT 0 paboTe npokypopa 3a 1997 r. n 3a nepoe nonyroane 1998 r. dopma Il. Pasgen 4.
YyacTne npokypopa B rpaxgaHckom cygonpowussoactse // V3 apxma MNpokypaTypbl Tynbckon obnactu.

CornacHo [TIK P® ponmb M NOMHOMOYMS MPOKypopa B TPaXKOaHCKOM CyAONpOV3BOACTBE
OrPaHNYMBAOTCS, U NMPOKYPOP MOMHOCTbIO MPUMPABHUBAETCHA K APYrMM Nuuam, yy4acTBYHLWUM B gene.
YkazaHHas TeHAeHUMsl, MO HallemMy MHEHMWIO, He [OJPKHA OTpasuTbCA Ha y4acTuu MpoKypopa B
WCMOMHMTENBHOM  MPOM3BOACTBE. JTO  yTBEPXAEHME MNOAKPENssieTCd camMoW  MPaKTUKOM 1
NOAAEPKMBAETCA MHOMMMKU aBTOpamMK, KOTOpble BbLICTYNalT 3a MakCMMalnbHOE WUCMONb30BaHUe
NpPaBO3aLLMTHOrO NOTEHUMana BCcex rocygapCTBEHHbIX OPraHOB M Mpexae BCEro NpoKypaTtypbl <*>.

<*> Cm.: KosnoB A.®. O cywHOCTM MPOKYPOPCKOr0 Hag3opa 3a MCMOJIHEHWMEM 3aKOHOB B
rpaxxgaHckoMm cyponpomasoactee // NMpobnembl pedopMbl rpakgaHCKOro npoLeccyanbHOro npasa U
npakTukn ero npumeHenus. Ceepanosck, 1990. C. 54, 61 - 62; Yypunos A.B., NywuH B.3.
MpaBo3awmTHble yHKUUM MPOKypaTypbl B MOCTCOLManucTnyeckoM rocygapctee // [ocygapctBo u
npaeo. 1998. N 5. C. 64 - 65.

ABTOpbI, paTylolMe 3a OrpaHuYeHve nNpPaBOOXPaAHUTENbHON YHKUUM MPOKypaTypbl, Takke
MPU3HatOT, YTO MPOKYPOPCKUIA HAA30p CEeAyeT COXPaHMTb HA CaMOM BaXKHOM y4acTke - 3aluThbl NpaB u
3aKOHHbIX WHTEPECOB rpaxpaaH. Tam, rae BO3HUKAET OMacHOCTb WX HapyLleHWsl, MPOKypop AOSMKEH
NMPUHATL Haanexawme Mepbl <*>. [laHHOe YTBEpXAEHWE B MOSMIHOW Mepe OTHOCUMTCH K
NPaBOOTHOLLUEHNSIM, BO3HMKaOWMM B WCMOMHUTENBHOM MNPOU3BOACTBE. VI3MEHEHWsi, BHECEHHbIE B
depepanbHbii 3akoH "O npokypaTtype P®" 10 cdeBpansa 1999 r. <**>, npegycmartpuBawolime, 4to "B
Luensx obecneyvyeHVs BEPXOBEHCTBA 3aKOHA, €OWHCTBA M YKPEMMEHMsI 3aKOHHOCTW, 3alluTbl MpaB M
cBoOOp YernoBeka M rpaxaaHuHa, a Takke OXpaHsieMblX 3aKOHOM MHTepecoB obLLecTBa U rocydapcrea
npokypatypa P® ocyuwecTBnseT... Hag3op 3a WCMOMHEHMEM 3aKkOHOB cyaebHbiMM npucTtaBamu”,
NoATBEPXKAAT NPaBUMbHOCTL NPUBEAEHHON TOUKN 3PEHUS.

<*> Cm.: CaBuukun B.M. Opranunsauusa cygebHon snactm B Poccuiickon ®egepauun. C. 62.

<**> Poccuiickas raseta. 1999. 17 cdespans.

Kpome npokypopa, B OnpeaeneHHbIX 3aKOHOM Cyyasix B UCMOJTHUTENIbHOM MPOU3BOACTBE MOTyT
y4yacTBOBaTb NpeAcTaBUTENWN rocy4apCTBEHHbLIX OPraHoOB M OpraHoB MECTHOro camoyrnpaerneHus. Llenb
WX y4acTusi B UCMONTHUTENBHOM NPOWN3BOACTBE, Kak U B APYIMX CTaausix rpaXkgaHCcKoro npowecca, COCTOUT
B BbINOJIHEHMW OGLLMX 06S3aHHOCTEN MO 3alLMTe roCcyaapCTBEHHbIX U OOLECTBEHHBIX MHTEPECOB, NPaB U
3aKOHHbIX MHTEpPECcoB rpaxaaH. B UcnonHuTenbHOM MPOM3BOACTBE OHWU AOMKHBLI COAeicTBoBaTh bornee
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ObICTPOMY, MPaBUSIBHOMY W pearibHOMY MWCMOSTHEHUIO WCMONHUTENbHBLIX OOKYMEHTOB. [1o aHanorum c
npeaLwecTByOWLMMA CTaaNAMU FPaXKOaHCKOro npolecca cnefyeTt npusHatb, YTO B UCMNOSTHUTENBHOM
Npou3BOACTBE rOCYapCTBEHHbIE OpraHbl U OpraHbl MECTHOro CamMoyrnpaBfeHusl, BbICTynasd OT CBOEro
UMEHMN, NOMNb3YKTCA NpaBaMmn CTOPOHbLI, KPOMe MNpaB, CBA3aHHLIX C PaCMoOPsKEHNEM UCMONHEHNS.

B pencreylowem npoueccyanbHOM 3akoHogatenoctBe M B PegepanbHom 3akoHe "O6
NCMOMHUTENBHOM MPOM3BOACTBE" OTCYTCTBYIOT HOPMbl MpaBa, KoTopble XOTsi Obl B 0OWweM Buae
onpenenanuy, Kakue opraHbl UMEKT MNpaBo MpUHUMAaTbL yyacTue B MPUHYAUTENbHOM WCMOMHEHUM U B
Kakmnx cny4yasax. B MHcTpykuum 06 ncnonHutensHom npounssogctee 1985 r. npegycmartpuBanoch yy4actme
B MCMOMHUTENBbHOM MNPOU3BOACTBE MNpeacTaBuTeNen rocyoapCTBEHHbIX OpPraHoB UM OpraHoB MECTHOro
CaMOynpaBeHnst Mpu NPUHYAUTENBHOM MCMONTHEHUN PELLEHWI NO OTAENbHBIM KAaTEropmsaM rpaxKgaHCKMX
aen.

Tak, npy nNpoM3BOACTBE BbICENEHNA B MNPUHYOAUTENBHOM MOpSAKe cyaebHble WCMONHUTENN
npvBnekanu npeacraBuTenemn XUnuLHO-3KCNyaTauuoHHbIX OpraHM3auni, a B CEeNbCKUX MECTHOCTSX -
npencraBuTenen cenbckmx (nocenkoBbix) CoBeTOB HapogHbix genytatoB (n. 215 WHcTpykummn 06
ncnonHuTenbHoM npounssoactee). Ha ocHoBaHum MNocTtaHoBneHus NneHyma BepxosHoro Cyna PCPCP
(P®) N 5 ot 26 gekabpst 1984 r. ¢ uaMeHeHVsAMM U OoNonHeHusMn ot 29 aerycta 1989 r. n ot 21
aekabpss 1993 r. "O HekoTOpbIX BOMPOCaX, BO3HUKWWX B CyAeOHOW NpakTUKe Mpu MpUMEHEHUN
>KunuvuwHoro kogekca PCOCP" <*> npencraBuTENM OpraHoB >KUITULLHO-KOMMYHAaIbHOIO XO3SMCTBA
OOMMKHbI MPUBMEKaTbCA MPU MUCMOMHEHUN CyAeOHbIX pEeLleHun O NepeycTpPOoWCTBE, MEepenaHNpPOBKe
XWUMbIX U NOACODOHBIX MOMELLEHWUIA, BbICENEHUN, CHOCE U nepeHoce cTpoennst u T.n. CornacHo cT. 79
CewmeliHoro kogekca PP n pasbsacHeHnsM, faHHbiM B [MocTtaHoBnennn NneHyma BepxosHoro Cyga PO N
10 o1 27 mas 1998 r. "O npuMeHeHUN cyaammn 3aKkoHOA4ATENbCTBA NPY pa3peLleHn CropoB, CBA3AHHbIX C
BOCNUTaHMEM geTen" <**>, NpMHyOUTENbHOE UCMOITHEHNE PELLUEHUN, CBA3aHHBIX C OTOOpaHMem pebeHka
N nepegaden ero ApyroMmy nuuy, AOMMKHO NMPOU3BOAUTLCA C 0bA3aTernibHbIM y4acTUEM OpraHa Oneku U
noneumTenscTBa. AHanu3 OTAENbHbIX HOPMAaTUBHbIX aKTOB M CIIOXUBLUASCS MpaKTMKa MO3BOMSKT
YyTBEPXAATb, YTO B MPUHYOUTENBHOM UCMOSTHEHMN MOTYT TaKKe NMPMHUMATh y4YacTue opraHbl HApPOAHOrO
00pa3oBaHus, 30paBOOXPaHEHMS, TEXHUYECKUE MHCNEKTOpa NPpod)CO30B U ap.

<*> COopHuK nocTaHoBneHunn [neHymoB BepxoBHbix CymoB CCCP u PCOCP (P®) no
rpaxkgaHcknm genam: 4-e usg. M., 1996. C. 244 - 254.

<**> Poccuickas raseta. 1998. 10 mtoHs.

YyacTue npeactaBuTenen rocydapCTBEHHbIX OPraHOB W OpraHOB MECTHOrO CaMOynpaBreHust B
NCMONHUTENBHOM MPOU3BOACTBE MOXET OblTb obsi3aTenbHbIM U dpakynbTatuBHbIM. ObsizaTenbHoe
yyacTMe yKasaHHbIX §uL MPegyCMOTPEHO B 3aKOHE: Kak YXe OTMevarnocb, OpraHbl Oneku W
noneynTenscTBa 006s3aTeNbHO [OMKHbI y4acTBOBaTb MPU MPUHYAWUTENbHOM WCMONIHEHUM PELLEHUIA,
CBsi3aHHbIX C OTOOpaHMeM pebeHka W nepedadvent ero Apyromy nuuy, a B HeobOXOoOouMbIX crydasx u
npeacTaBATENN OpraHoB BHYTPeHHWUX gen (cT. 79 CemelHoro kogekca P®). dakynbTaTMBHOE y4actue
OCYLLIECTBIAETC B HEoBXoaMMbIX Cry4Yasix Mo MHUUMaTMBE CyAebHOro npucTaBa-UCTONMHUTENS: Mpu
oToOpaHun pebeHka 1 nNepepade ero Apyromy nuuy npurnalaeTcs Bpad Ansi ocMoTpa pebeHka u gaum
3aKMOYEHNs1 O COCTOSIHUM ero 30pOBbsl HA MOMEHT COCTaBMNEHUs1 akTa O nepegade, a Takke rnegaror,
KOTOpbIN AOMKeH NoAroToBUTb pebeHka Kk nepenade.

YunTbiBas cneumndmyeckme 0CO6eHHOCTM UCTMONHEHUS CyAe0HbIX pelleHnin 06 oTobpaHum pebeHka
n nepepade ero apyromy nuuy, .M. CBepanos ykasbiBars, 4To "porib OpraHoB OMNeKu U NoneyYnTenscTea B
MpoLLeCCe MWCMOSIHEHMS PELUEHUA CydoB MO 3TMM Adenam Gorlee BaxHa W 3HA4MTENbHA, YeM pPosib
cyaebHoro ucnonHutens" <*>. 3TO MHEHMEe MONy4YMno LUMPOKOE pacnpocTpaHeHne u ogobpeHue B
IOPUANYECKON NuTepatype <**>,

<*> Ceepganos .M. lNpaBo Ha BocnuTaHue u cygebHesle cnopel o aetsx // CoBeTckoe rocygapcTeo
nnpaeo. 1940. N5-6.C. 7.

<**> CMm.: UnbmHckaa N.M. CygebHoe paccMoTpeHue CnopoB O NpaBe Ha BocnuTaHue geten. M.,
1960; Tpy6Hukos N.A. CynebHoe pa3bupaTenbCTBO rpakaaHckux Aen otaenbHbix kateropun. M., 1996.
C. 55.

Takum obpasom, peanus3auusi rocyAapCTBEHHbIMUM  OpraHamMuM W OpraHaMM  MECTHOro
CaMOyMpaBfeHNsl CBOMX MOSTHOMOYMI B WCMOMHUTENBbHOM MPOW3BOACTBE B COOTBETCTBMM C 3aKOHOM
obecneunBaeT HeobxoauMmble yCnoBusa Ans GbICTPOro M pearibHOro UCMOMHEHNsT CyAeOHbIM NMPUCTaBoOM-
ncnonHuTenem cyaebHbIX U MHbIX aKTOB.

5. MNMpaBoBoe perynupoBaHue yvyactus 6aHKoB
(KpeauTHbIX opraHM3auuii) B MCMOSTHUTESNTbHOM NPOV3BOACTBE
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MpaBoBoe nonoxeHue GaHKa, MHOW KpPeaWUTHOW opraHvM3auun B UCMOSNTHUTENbHOM MPOM3BOACTBE
HECKOSbKO CMeLUGUYHO U 3aBUCUT OT TOro, B Kakom kadecTBe GaHK BbICTYynaeT B WCMOMHUTENbHOM
npoussoacTee. baHk ABNsieTCA Npexae BCEro opraHom, UCMOMNHAKLWMM TpeboBaHusa cyaebHbIX akToB U
aKTOB APYrMX OpraHoB B Cry4asix, NpefycMOTpeHHbIX cT. 5 ®3 "O6 ucnonHMTensHOM nNpov3BOACTBE",
NPOM3BOASILLIUM CNMCaHNe OeHEXHbIX cpeacTB B OeCCnopHOM nopsigke co cyeTa AOMMKHUKA.

CornacHo cT. 6 PepepanbHoro 3akoHa "O6 MCMNONMHUTENBHOM MPOU3BOACTBE" UCMONMHUTENBbHbIV
OOKYMEHT O B3bICKAHWM OEHEXHbIX CPeAcTB MOXET OblTb HanpaBneH B3biCKaTenem Ansi UCMOSTHEHUS
HenocpeacTBEHHO B 0OaHK WM WHYK KpeguTHYK OpraHu3auuio, ecnu B3bicKaTenb pacnornaraet
cBeOeHUSIMM 00 MMEIOLLIMXCS TaM cYeTax OOJPKHMKA M O HanuMuMM Ha HUX OEHeXHbIX cpeacTB. [puyem
GaHK N nHasa KpeauTHasi OpraHn3auuns, ocyLLeCcTBNAIOLWNE OOCNYXMBaAHME CHETOB AOMMKHMKA, 00A3aHbI
B TPEXAHEBHbLIA CPOK CO AHSA MONyYEHUSA WCMOMHUTENBHOrO AOKYMEHTa WCMOMHUTL COAepXalumecs B
NCMOMHUTENBHOM OOKYMeHTe TpeboBaHMSA O B3biCKaHWM OEHEXHbIX CPeAcTB NMbo caenatb OTMETKY O
MOMHOM WIIM YACTUYHOM HEWUCTIONIHEHUWN YKa3aHHbIX TpeboBaHWN B CBA3M C OTCYTCTBMEM Ha cyeTax
OOIMKHMKA AEHEXHbIX CPpeacTB, AOCTAaTOYHbIX ANst YAOBNETBOPeHUst TpeboBaHMIM B3biCKaTens.

B nutepaTtype BbiCKa3blBanucb pasnmnyHble MHEHUS, SIBNAETCA N OaHK OpraHoM MCMOSTHEHMS Mpu
CMUCaHMM MM OEHEXHbIX CPeACTB CO CYeTa OOIMKHUKA B NpUHYyAMTENbHOM nopsigke (T.e. 6e3 cornacus
Bnagernbua cdeta) <*>. B gencTBylolleM 3akOHOAATENBCTBE HA STOT BOMPOC AaH OnpeaeneHHbl OTBET.
B cT. 5 ®epepanbHoro 3akoHa "O6 MCNONHUTENBHOM NPOM3BOACTBE" YCTAHOBMNEHO, YTO BGaHKM N NHbIE
KpeouTHble OpraHmM3auum He SBNSOTCA OpraHamMmy NPUHYAWUTENbHOrO UCMOMHEHUst. 3TOT BbIBOS
3aKkoHofaTtens obbAcHAETCA TeM, YTO BaHKu 1 Apyrve KpeouTHble opraHvM3aunym MMET onpeferieHHble
OeHexHble 00a3aTenbCTBa MO OTHOLLIEHWUKO K AOMKHUKY (BbITEKaOWMe 13 goroBopa GaHKOBCKOro cyeTa
unn 6GaHKOBCKOro BKMaga), MNo3ToMy npeabsBneHne OaHKy WM MHOW KpeguTHOW OpraHusauuun
WCMOMHWUTENBHOTO AOKYMEHTa [OCTaTOMHO AfS TOro, YToObl OHWM WMCMOMHUNU HOPUCAUKLUUOHHBIA aKT B
YacTW JEHEXHOro B3bICKaHUS.

<*> Cm.: Baneesa P. B3bickaHne anMMeHTOB Yyepes yupexaeHus ocbaHka // CoBeTckas ocTuums.
1959. N 6. C. 62 - 63; 3aBopoTbko IN.I1. INpoueccyanbHble rapaHTUK UCNONHEHUSA cyaebHbIX peleHni. C.
260 - 261; WunwkmH C.A. Y4YaCTHUKM UCNONHUTENBHOIO NPON3BOACTBA: YUYeOHUK rpaxgaHcKoro npouecca
/ Mopg pea. npod. M.K. TpeywHukosa. M., 1996. C. 353.

BbaHkM, Kak U BCe opraHusauumm, OOIMKHOCTHbIE NMUA W rpaxaaHe Ha TeppuTopum Poccuinckom
depepaumm, 0683aHbl UCNONHATE peLleHns cyaeOHbIX U MHbIX TOCY4apCTBEHHbIX OpraHoB. B npoTmBHOM
crnyyae K HMM NMPUMEHSAITCA Mepbl, NPeAYyCMOTPEHHbIE OEWCTBYHOLIUM 3aKOHO4ATENbCTBOM. Tak, mpwu
HencnosnHeHMn TpeboBaHWN, COAEPXKALUMXCA B UCMOMHWUTENBHOM LOOKYMEHTE O B3bICKAHUWN LEHEXHbIX
CpeactB C  [OOMKHMKA B cnydae npegbsiBneHnss 6aHky WM UMHOW  KPeAWTHOW  opraHusaumu
NCMONMHUTENBHOMO AOKYMEHTa M HannyMm OEHEXHbIX CPeACTB Ha cyeTax AOIMKHMKA, YKa3aHHbIN GaHK unm
WHas KpeauTHas opraHusauums Mo peleHuto cyaa noasepratoTca wrpady B pa3mepe 50% oT cymmbl,
nognexawien B3bickaHuto (cT. 86 P3 "O6 wucnonHuTenbHom npomsBoacTee”, cT. 332 AlNK PO®).
OcHoBaHVEM ANsi HANOXEeHWs YKa3aHHOro wrpada Takke SABMSETCA HEBbINONTHEHWE OaHKOM UM MHOW
KpeouTHOM opraHusaumen TpeboBaHUA O COBEPLUEHUM OTMETKM Ha WCMOMHUTENbHOM [OKYMEHTE O
MOMTHOM WIM YaCTUYHOM €ro HEUCTONIHEHUWN B CBSI3M C OTCYTCTBMEM Ha CHETax LOIDKHUKA OEHEXHbIX
CpencTB, AOCTaTOMHbIX ANd yAoBneTBopeHus TpebosaHui B3bickatens (ct. 6 #3 "O6 nucnonHUTensHOM
npoussoacTtee”, n. 3 BpemeHHOro MONoXeHus O nopsiake obpalleHus B3bICKaHWS Ha MMYLLECTBO
opraHusauui). HeopgHokpaTHoe B TedeHMe roda BUHOBHOE HeucnonHeHne 6aHKamMu WAvM  MHbIMK
KpPeOUTHbIMU OpraHu3aumsamMu cyaebHbIX akToB SABMSETCA OCHOBaHMEM AN OT3biBa LleHTpanbHbim
6aHkom PP nuueHanm Ha ocyuiectBneHve 6aHkoBckmx onepaumi (ct. 20 3 "O 6aHkax n BGaHKOBCKOM
aestenbHocTn" <*>, cT. 74 ®3 "O UeHTpansHom 6aHke PO (baHke Poccun)" <**>).

<*> Poccuiickas raseta. 1996. 10 dbespans; 2002. 13 ntons.

<**> CobpaHune 3akoHogaTenbctBa P®. 1995. N 18. Ct1. 1593; Poccwuiickas raserta. 1998. 7
aBrycra.

Ons Toro 4toObl MpuBneYb 6aHK K YCTAHOBMEHHOW 3aKOHOM OTBETCTBEHHOCTM B Cryyae
HEUCMONMHEHUS UM NPEAbABAEHHOrO UCMONMHUTENBHOMO AOKYMEHTa, HEOOXOAMMO MUMETb OnpeaAeneHHbI
PS4 [oKasaTenbCTB: BO-NEPBbIX, JoKasaTenbCTBa OTMNPaBkM 6GaHKy WCMOMHUTENbHOrO AOKYMEHTa U
WHKAcCOBOIoO MOPYYEHUH, MNpUYEeM KenatenbHo, "4ToObl Obin m3bpaH Takom cnocob nepechbiku
AOKyMeHTaLMKN, KOTOpbIA NOMUMO rapaHTMM CBOEBPEMEHHOCTM M LIENTOCTHOCTM AOCTaBKkuM obGecneudvBan
Obl OOKYMEHTanbHyt0 puKcauuto TOro, 4YTO BMECTE C WHKACCOBbIM MOPYYEHMEM MNepecbinaeTcs
NOOJIMHHUK MCMOMHUTENBHOTO AOKYMEHTa, a Takke MOATBepXAaan AaTy NMPUEMKU UCMONHUTENBHOMO U
OaHKOBCKOrO  AOKyMeHTa 6GaHkom" <*>; BO-BTOpbIX, [AoKasaTenbCcTBa akta HEeUCNOoNHeHUs
WCMONMHUTENBHOrO AOKyMeHTa. [loaTBepxaeHWeM OTnpaBki GaHKy WCMOMHUTENbHOMO [OKYMEHTa U
WHKaCCOBOIO MOPYYEHUs] MOXET CHYXWUTb 3aBEPEHHbIN  LUTAMMNOM OTAENEHUs CBSI3W  peecTp
OTNpaBfEHHOM NOYTOBOWM KOPPECMNOHAEHLMMN, B KOTOPOM YKa3blBAETCS, Kakne JOKYMEHTbI Oblnn BNOXEHbI
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B LIEHHOE MWUCbMO; YBEAOMIIEHME O BpyYeHUn GaHKy ykasaHHbIX OOKyMeHTOB. MoaTeBepxaeHneM cakta
HEWCMOJSTHEHMA MOryT ObITb BO3BpaLLeHHble GaHKOM WCMOMHUTENbHbIE LOKYMEHTbl C MOSCHEHUSMU O
NpuYMHaxX HEWCMOSTHEHUS UMW UCTEYEHWE CpOoKa, OOCTaTOYHOrO AN COBEPLUEHMS COOTBETCTBYHOLLEN
GaHKOBCKOW onepaumu, ecnm OKYMEHTbI HE BO3BpaLLEHbl, 1 BaHK MOMYNT.

<*> Bbybnuk B. WcnonHeHne apOWTPaXKHbIX pELUEHWA: 3aKoHOO4ATENbCTBO W NpaKTUKa ero
npumMeHeHus // Xosancteo n npaeo. 1995. N 4. C. 105.

Mocne npuHsTua AMNK P® 1995 r. npueneyeHne GaHKOB K OTBETCTBEHHOCTU 3a HEMWCMOJSIHEHME
NpeabsBNEHHOrO WCMONHUTENBHOMO [OKYMEHTa CTano Hepeakum cnydaem. Tak, B 1996 r. uucno
MOCTYMMBLUMX HA PacCMOTPeHME apbUTpaXHbIX CyAOB SKOHOMMYECKMX CNopoB cocTaBurio 394089, npwu
3TOM MO BbLIHECEHHBIM pELUEHUAM apOuTpaxHbIX CyfoB Oblo paccmoTpeHo 1641 3aaBneHve o
HencnonHeHMn 6aHkamm cygebHbIX aKTOB C MPUMEHEHNEM K HUM COOTBETCTBYHOLLMX CaHKUNIA <*>,

<*> CmMm.: Poccuinckas toctmuus. 1997. N 4. C. 57 - 58.

B wucnonHutensHom npou3BoacTBe ©OaHK  MOXET BbICTynaTb He TOMbKO Kak — Opra,
OCYLLECTBNSAIOLNA UCMOMHEHNE CyOebHbIX M UHBIX aKTOB, HO U KaK AOMMKHUK. 1o HalweMy MHeHuto, B
OEVCTBYIOLLIEM 3aKOHOAATENbCTBE MOPSAOK WUCMOMHEHUSS UCMOMHUTENBHBbIX LOKYMEHTOB B OTHOLLUEHUM
GaHKOB-JOJKHUKOB YPErynupoBaH HeOOCTAaTOYHO YeTKO. Mopoanno cnopbl NOMOXEHNE O BO3MOXHOCTU
NPUHYAUTENBHOTO CMMCaHUS CPeACTB C KOPPECMOHOEHTCKUX CYETOB OaHKOB, a Takke O BO3MOXHOCTU
HanoXeHWs1 apecTta Ha [OEeHeXHble CpeacTBa, y4uMTbiBaeMble Ha 3TUX cyeTax. HekoTopele aBTopbl
CUYUTAIOT, YTO MPUHYAUTENBHOE CMMCaHWEe C KOPPECMOHAEHTCKMX CYETOB M HanOXeHWe apecta Ha HUX
Npon3BOAUTLCA He [OOMKHO, TaK KaK Ha KOPPEeCrnoHOEHTCKOM cyeTe 0aHKa HaxogsaTcs He TONbKo
CcOOCTBEHHble cpeacTBa OaHka, HO U cpeacTBa ero KNMeHTOB. B CBA3M C 3TUM BHOCUIUCH NpeasioXKeHus
00 yCTaHOBNMEHUN METOAWKU pasfeneHus CPeacTB Ha KOPPECMOHAEHTCKMX cyeTax 6aHKoB Ha MX
COOCTBEHHbIE CpeacTBa U Ha CPeACTBa UX KIUEHTOB <*>.

<*> bBenbix B., CkypatoBckni M. [paxgaHckmii kogekc m 6HaHKoBCKoe 3akoHoaatenbctso //
XoszancTteo 1 npaso. 1997. N 4. C. 61 - 62.

Kak 3amevyaer A. KypbaToB, no cBOel MpaBOBOM MNpuMpoaEe KOPPECMOHOEHTCKME cyeTa -
"pasHOBMOHOCTbL AOroBOPOB OaHKOBCKOIro cyeTa, B KOTOPbIX 00enMM CTOpOHaMu ABMATCA GaHKOBCKue
opraHusaummn" <*>. Ha ocHoOBe NMpuWHLMNOB BeAeHUs OyxranTepcKoro y4eTa OH MpuLlen K BbiBOAY, YTO B
OTHOLUEHMN CPEeAcTB, YYUTbIBAEMbIX HA KOPPECMOHAEHTCKUX cyeTax GaHka, HEBO3MOXHO YCTaHOBMTb,
Kakasi 4yacTb M3 HMX 0OpasoBanacb 3a CYET KIIMEHTOB, a Kakasl - 3@ cYeT COOCTBEHHbIX CpeaCcTB OaHka
<**>_ Kpome TOro, Hago MMeTb B BMAY, YTO HW B OOHOM 3aKOHOOATENbHOM akTe, OonpeaenstoLliem
BO3MOXHOCTb HANOXEHWSI apecTa Ha [EeHeXHble CPEeACTBa, y4uMTbiBaeMble Ha cyeTax B OaHkax, wnu
NMPVUOCTaHOBMNEHMSA OMNepauum no 3TUM cyeTam, He Obifl0 YCTAHOBIIEHO HWMKAKMX WCKIOYEHUA B
OTHOLLEHMN KOPPECMOHAEHTCKUX cyeToB HaHkoB, a cT. 860 K PP npsamo ykasbiBaeT, 4To npasuna o
GaHKOBCKOM CYETE pacnpoCTPaHATCA Ha KOppecrnoHAeHTCKMe cyeTa, cybcueTa, apyrme cdeta GaHKoB,
€CNN  WHOE He YCTaHOBMEHO 3aKOHOM, WHbIMWM MpaBOBbIMM akTamMu §nnbo yCTAHOBMEHHLIMU B
COOTBETCTBMU C HUMUK BaHKOBCKMMW NpaBunamu. Taknum obpas3om, K KOppeCnoHAEHTCKMM cHeTam GaHKoB
MOryT MPUMEHATLCA B oOLem nopsigke Takme Mepbl, Kak MPUHYOUTENbHOE ChvMcaHue CpPeacTs,
HanoXeHune apecTa Ha 3T! CPEeACTBa UMW e NPUOCTaAHOBMEHME onepaLmi No 3TUM cYeTaM.

<*> KypbaTtoB A.fA. OTBETCTBEHHOCTb OaHKOB 3a HECBOEBPEMEHHOE MWCMOSIHEHME pPaCYETHbIX
OOKYMEHTOB MO nniatexam B bomxkeT u BHeGgKeTHble dhoHab! // Xo3ancTeo un npaso. 1996. N 4. C. 137.

<**> Cm.: KypbatoB A.A. OtBeTctBeHHOCTb OaHkoB... C. 141. Kyp6atoB A.A. BabickaHue
3agormkHocTn // KOpugunuecknii mup. 1996. OkTabpb. C. 55.

Kpome npaBOBOro perynupoBaHus pexunma KOpPPECNOHAEHTCKMX CYETOB, CMOPHBLIM SBNSAETCS
nonoxeHne o6 obpalleHun B3biCKaHMS MO UCMOMHUTENbHBIM JOKYMEHTaM Ha obsi3aTenbHble pe3epBbl
OaHka, co3gaBaemMble Ona  obecnevyeHWss (OMHAHCOBOW HAL4EXHOCTW KPEOWMTHOWM OpraHuMsauum wu
aenoHupyemble B BaHke Poccun. ®epepanbHbiMm 3akoHoM "O LleHTpanbHom 6aHke PO (Banke Poccun)"
ot 10 wona 2002 r. ycTaHOBREHO, 4YTO Ha obsi3aternbHble pe3epBbl, AEMOHUPYEMbIE KPEAWUTHOM
opraHusaumen B baHke Poccum, B3bickaHusa He obpalyatoTtcs. [ocne oT3biBa y KpeaUTHOW opraHm3aumm
NUUEH3MM Ha ocyllecTBneHMe ©OaHKOBCKMX onepauuMn cpefctBa  obsisaTenbHbIX — pe3epBOB,
OENOHNPOBaHHbIE KpeguTHOM opraHm3aumen B baHke Poccun, nepeuncnsiotca Ha cHeT NMKBMAALNOHHON
KOMUCCUM (MKBMAATOPA) U KOHKYPCHOIO YNPaBMstoLLErO Y UCMONb3YTCA B MOPSIAKE, YCTAaHOBIIEHHOM
denepanbHbIM 3aKOHOM M HOpMaTMBHbIMKU akTamun baHka Poccum (cT. 38).

HekoTopble aBTOpbl CYMTAIOT Takoe OrpaHUYEHWE, YCTAaHOBMEHHOE B OTHOLLUEHUM 00SA3aTenbHbIX
pe3epBoB GaHKOB, BMOMHE onpaBgaHHbIM <*>. OgHako Hago UMETb B BMUAY, YTO Ha NPaKTUKE HEepeako
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BO3HMKAKOT CUTyauun, Korga bGaHk He MOXET paccuuMTaTbCa C KpeauTopamu, a NULEH3WI0 y Hero baHk
Poccun He oT3biBaeT. Npy 3TOM HapyLlaloTCs NpaBa KpeauTopoB, MOCKONbKY LieHTpanbHbin 6aHk PO He
BblJAeT [eHeXHble cpefcTBa OaHKa-goMMKHMKA M3 06si3aTenbHbIX PEe3epBOB A0 OT3biBa MULIEH3UM U
nukengaumm GaHka. B gaHHOM cnydae ecTb OCHOBaHWsl monaratb, YTO npaBuna o0 00s3aTenbHbIX
pesepBax He COrMacylTCd C HOpMaMu [paXK4aHCKOro 3akOHOAAaTernbCTBa, MNOCBALLEHHLIMU NpaBy
COBCTBEHHOCTY HOPUONYECKUX TTNLL.

<*> Cm.: Em B.C. FOpugnueckas Hayka - npaktuke // BectH. Mock. yH-Ta. Cep. 11. Npaso. 1995. N
6. C. 65 - 68.

oBopst 0 nukBMAaumm 6aHka, HeoOXoAUMO OTMETUTL, YTO OHA MOXET ObiTb Npov3BedeHa OBYMS
cnocobamu: B nopsigke OObIYHOM NUKBMAAUMU WM C MCMONb30BaHUEM npoueaypbl 6aHKpoTCTBa.
Mpouenypa 6aHkpoTcTBa GaHKOB 06NagaeT HEKOTOPbIMKU 0CoBeEHHOCTAMU. Bo-nepBbix, cornacHo Y. 2 CT.
181 PepepanbHoro 3akoHa "O HecocToATenbHOCTM (baHkpoTCcTBE)" <*>, cT. 36 ®epmepanbHoro 3akoHa "O
HecocToATeNbHOCTN (BaHKPOTCTBE) KPeaWUTHbIX opraHusaumin” <**> pno otabiBa baHkom Poccuu vy
KpeaWTHON opraHM3auMn NUMLEH3UM Ha OCyLLecTBreHne GaHKOBCKMX onepaumii apbuTpaxHbIA cyn He
NMPUHUMAET K PAaCCMOTPEHUIO 3asIBIIEHNE O MPU3HaHUM KPeaouTHONM opraHmMsauunmn 6aHkpoToM. Bo-BTopbIX,
BCMep 3a OT3blBOM JIMLIEH3MW Ha OcyllecTBrneHne GaHKOBCKUX onepauui (B TeYeHue oAHOro Mecsiua
cornacHo cT. 23.1 ®3 "O GaHkax n GaHkoBckon geaTenbHocTn" B pedakuum ®3 ot 31 mona 1998 r.)
co3faeTcs NIMKBUAAUMOHHAs KoMUceus (TMKBUAATOP).

<*> Poccuiickas raseta. 2002. 2 Hosi6ps.

<**> Tam xe. 1999. 4 mapTa.

Henb3a He cornacutbcs ¢ MHeHveM B. KysHeuoBa u apyrux aBTOpPOB, 4TO Takon MNOPSOOK
HapyllaeT HOpMbl, 3akpenneHHble B cT. 61 K P®, npegycmaTpmBaoline caMOCTOSATENbHYIO BOSIHO
yypeauTenen Ha NuKBugaumio opugudeckoro nuua <*>. PeweHune baHnka Poccun 06 oT3biBE NULEH3WM Y
KPeOUTHOM OpraHmsauumn o3HavaeT MpekpalleHne onepauui No ero cyetam, YTo HeusbexxHO BreyeT 3a
cobon npekpallieHne ero gedrernbHocTu. "Takum obpas3om, Bons ydypegutenen B paccMaTpyvBaeMou
CUTyauun He SIBNSIETCS CaMOCTOATENbHOW, a BCeueno NogynHeHa pelleHuto baHka Poccumn 06 oT3biBe
NNLUEH3NN" <**>,

<*> Cwm.: KysHeuoB B. HekoTopble BOMpOChl NMKBMAALMU KOMMEPYECKNX GaHKOB // XO3AMCTBO U
npao. 1995. N 9. C. 79; benbix B., CkypatoBckun M. [paxpaHCkum Kogekc W BGaHKoBCKoe
3akoHoaaTenbcTBo // Xo3sancteo u npaso. 1997. N 4. C. 68 - 69; dapwaTtoB N.A. Kommepueckme 6aHku:
MPUYUHBI  KpU3nca, NpoTmeBopeynst 1 "HegopaboTku" npaBoBon 6asbl // Poccunckuin  topuaouyecknii
XypHan. 1997. N 1. C. 120 - 121.

<**> KysHeuoB B. HekoTopble Bonpockl NMkBuaaumnm kommepyeckmx 6aHkos. C. 79 - 80.

Kpome TOro, 3akoHOM 4eTKO onpeAeneHbl MOCNEACTBUS OT3biBa NMUEH3NM Ha OCYLLECTBIIEHWNE
GaHKOBCKMX oOrnepauuii: cyeta OaHka 3aKpblBalOTCH, OCTaBLUASCA HaNWMYHOCTb M3bIMaeTCH, KIMUEHTbI
onosewatTtca 1 T.4. (cT1. 20 3 "O baHkax u DaHKOBCKOM AesTenbHOCTU"), YTO HEM3BEXHO moaBoauT
6aHk k camonukemaaumun. OT3biB 6GAaHKOBCKOW MNMULIEH3UM He OAaeT BO3MOXHOCTM MPOBOAMTbL CaHaLMi U
030POBUTESbHbIE MEPONPUATUS B OTHOLLIEHUN HECOCTOATENBHOrO GaHKa, Tak kak 6e3 NULUeH3un 6aHk He
MOXEeT 3aHMMaTbCs GaHKOBCKOM OeATENbHOCTLIO M pearibHO BOCCTAHOBUTL CBOK MMaTeXeCcnoCOBGHOCTb.
Ha npakTuke 310 He cnocobCcTByeT ObICTPOMY M MOSIHOMY YAOBNETBOPEHUIO TpebGoBaHU KpeauTopoB,
NopOXAaeT AOMNONHUTENbHbIE TPYAHOCTU NpY NPOBEAEHUN NUKBUAALMOHHbLIX Npoueayp <*>.

<*> CM.: BenuueHkoB A. Nctopus nukeuaaumm MocKOBCKOro MEXPErMoHarnbHOr0o KOMMEPYECKoro
OaHka // Poccuinckas raseta. 1998. 14 mas.

Bbixog w3 crnioxuBlIeNcs cuTyauuuM BUOWTCS B TOM, YTODbl YCTAaHOBWUTb €AWHYH MPaKTUKY
NMPUMeHeHNUs1 3aKkoHoAaTenbCTBa O JIMKBMAALUUM OPUAMYECKUX NUL MPU MX HECOCTOSITENBHOCTU
(6aHkpoTCcTBE). B 3TMX Lensix U3 3akoHodaTeNbCTBa CrieayeT WUCKIIOYMTL MOSoXeHWe, NpensTcTByoLlee
obpalleHnio B apbuTpaxHblil cyd C 3asiBNIEHNEM O MPU3HaAHUM KPeOUTHOWM opraHusauumM 6aHKpoToM [0
oT3blBa y Hee baHkom Poccumn NMUeH3nmn Ha ocyLecTBreHMe GaHKOBCKMX onepaumii.

BaHku 1 uHbIe KpeaWTHbIe OpraHM3auuMy MOryT He TOMbKO MPSIMO Y4acTBOBAaTb B UCTIONHUTENbHOM
MPOM3BOACTBE, BbLICTYMasi B Ka4YecTBe [OOMMKHMKOB, B3biCKaTeriel WM OpraHoB, OCYLLECTBSOLIMX
GeccnopHoe cnuncaHve AeHeXHbIX CPeACTB CO CYETOB AOIKHUKOB HA OCHOBaHMM 4OrOBOPOB GAHKOBCKOIO
cyeTa unu GaHkoBckoro Bknaga. OHWM Takke MOryT BCTynaTb B MpPaBOBble OTHOWIEHWUS C Cyae6HbIM
NMPUCTaABOM-UCNOSTHUTENEM B XOO€ OCYLLECTBIEHVS MPUHYOUTENIbHOTO WCMOSNHEHWs, korga cyaebHbin
NMPUCTaB-UCMNOSNHUTENb BbIHYXXOEH, OTbICKMBAasi OEHEeXHble CPeAcTBa M MMYLLECTBO AOSMKHWKA, AenaTb
3anpochl B pasnyHble opraHbl M OpraHuM3aunm, B TOM Yncre B 6aHKV U MHble KpeaWUTHbIe OpraHM3aumm.

64



Yawe Bcero 0aHKM W MHble KpeauTHble OpraHu3auun, ccbinasicb Ha coxpaHeHne OGaHKOBCKOW
TalHbl, OTKa3blBanmUCb COOOLWMTL CyneOHbIM NPUCTAaBaM-UCTIONHUTENSAM CBEOEHUS O [OEHEXHbIX
cpeacTBax, OaHKOBCKNX cHeTax U BaHKOBCKMX BKNadax CBOMX KITMEHTOB, KOTOPbIE SABNSANUCH JOMKHUKAMMN
MO WCMOMHWTENbHLIM [OKYyMEHTaM. Takas no3uums ©OaHkoB OblMa OCHOBaHa Ha  3aKoHe,
yCTaHaBnuBawLLleM, 4YTO ChApaBkM MO cyeTaMm M BKNagam U3MYECKMX nuLl BblOATCHA KpeaUTHON
opraHmsaumen UM camuMm, cyfam, a fnpu Hanuuuu corracusi NPoKypopa - opraHam npeaBapuTensHOro
CrneacTBusl No Aenam, Haxodswmmcs B mx npoussoactse (4. 4 cT. 26 ®3 "O 6GaHkax M GaHKOBCKOM
aesrtensHoct"). CynebHble NpPUCTaBbI-MCMOMNHUTENW Cpeaun vy, KOTOPbIM BbISAOTCS CBEAEHMs O
cyeTax 1 BKnagax B 6aHkn puanyecknx nuu, He Ha3BaHbl.

B T10 Xe Bpemsi nonoxeHua ®enepanbHoro 3akoHa "O cyaebHbIX npucTtaBax” OTHOCAT CyaebHbIX
NPUCTaBOB-UCTIONHUTENEN K YMCNy CyOBLEKTOB, MMEILLMX AO0CTYN K 6aHKOBCKOM TawHe (4. 2 cT. 12, 4. 2
cT. 14). CypebHble NpPUCTaBbI-MCMNONHUTENW Hanpaenanu 3anpocbl B 6aHKM M WHble KPeOWTHbIE
OpraHusaumm o HanMyYnM y OOMMKHUKOB-(OM3NYECKMX UL, CHETOB U BKNAJ0B HA OCHOBaHUM OENCTBYHOLLENO
3akoHogartenbcTBa. CnegoBaTenbHO, B 3aKOHOA4ATENbCTBE BO3HMKIA KOMM3WS HOPM MpaBa, KOTOPYH
MOXeT paspelwunTb npexae Bcero KoHctutyumoHHeii Cyg PO.

B MocTtaHoBneHnun KoHctutyumoHHoro Cypa P® ot 14 masa 2003 r. <*> uanoxeHo, 4to 4. 2 cT. 14
depepanbHoro 3akoHa "O cygebHbix npucTaBax" npegycMaTpvBaeT npaBo cyaebHoro npucTaea-
NCMOMHWTENS B CBSI3N C UCMONMHEHNEM MOCTAHOBMNEHMS Cyda 3arnpallvBaTtb M nony4vaTtb B GaHkax, MHbIX
KPEAUTHbLIX OpraHusaumsix HeobxoouMmble CBedeHMst O BkMagax (uU3MYeckux nuu B TOM pasmepe,
KOTOpbIn TpebyeTca AN WUCMOMHEHWs] WUCMOSTHUTENbHOrO [OKYMEHTa, B Mpegenax, onpegensemMbix
NnocTaHoBIeHNeM cyna. Takum obpas3om, OTHOLLEHMS CyAeOHbIX NPUCTaBOB-MCMOSNTHUTENEN N GaHKOB
yperynvpoBaHbl B TOM CMbICIIE, YTO B CBA3W C MCMNOJSIHEHWMEM MOCTaHOBIEHUS cyfa cyaebHble NpucTaBbl-
UCMOMHMUTENN MonyyalT OT ©OaHKOB HeoOXOAMMYK WHGOPMauMio O BKMagax (uU3nYecknx nuy
6e3B03ME3AHO U B YCTAHOBIEHHbIA MMM CPOK, HO B TOM pa3mepe 1 Tex npegenax, Kotopble Heobxogumbl
A7 NCMOSNTHEHMWS UCMOSTHUTENBHOIO JOKYMEHTA.

<*> Poccuitckas raseta. 2003. 27 mas.
MaBa yeTBepTas

NMPABOBOE MOJIOXEHWE NAL, COOEACTBYIOLUUX UCMONMHEHUIO
CYOEBHbIX AKTOB U AKTOB UHbIX OPTAHOB

1. PabGoTHMKM MUNULMK 1 OpraHM3aumm, ocyLLecTBnsowmne
PO3bICKHbIE U OXPaHHble PYHKLMM

Kpyr nuu, cogencTByrOLWMX UCMONHEHNIO CYAEOHbIX aKTOB M akTOB UHbIX OpraHoB, BKIOYaeT B cebsl
PabOTHUKOB MUMULMK, NULL U OpraHn3aLun, KOTOPbIE OCYLLIECTBSIOT PO3bICKHbIE U OXPaHHbIE (YHKLNN,
NepeBOAYMKOB, CMELMANIUCTOB, B YACTHOCTM, MO OLEHKE MMYLLECTBA AOMKHMKA, Creunanm3npoBaHHble
opraHv3aLmm, peanusyroLme NMyLLECTBO AOIMKHUKA.

CnepyeT noauvepkHyTb, 4To B ®epepanbHom 3akoHe "OO6 MCMOMHUTENbHOM Mpou3BoacTBe", B
rnaee, MOCBALLEHHON nuUaM, Y4acTBYHOLIMM B WCMOMHUTENbHOM MPOWM3BOACTBE, BMEPBbIE YETKO
onpefeneHa pofib pPabOTHUKOB MWIULUMKW MPWU UCMOMHEHUN cyAeOHbIMM MPUCTaBaMMU-UCNIONHUTENAMUN
cBomx cnyxebHbix obsa3aHHocTen. CornacHo cT. 42 3akoHa paboTHMKM MUMMLIMK OKa3biBalOT cyaebHoMy
NPUCTaBY-UCMONMHUTENIO COAEWCTBME B TeX Crydasix, Korga emy npenstcTBYHOT B COBEPLUEHUM
NCMONHUTENBHBLIX OEWCTBUA, MO0 KN3HU UMW 340POBLI0 CyAeOHOro NpuUcTaBa-UCTONMHUTENS YrpoXKaeT
OMacHOCTb.

B paHee peictBoBaBLle VHCTpyKUMM 06 MCMONHUTENBHOM MPOM3BOACTBE KOHKPETM3NPOBANUCh
crny4yan oKasaHusi COMpPOTMBIEHNS CyaebHOMY MCMOMHUTENO, B YacTHOCTW, Npu obpalleHnn B3biCKaHUs
Ha MMYyLEeCTBO AormkHuKa. MyHKT 18 WHCTpykumm npegycmaTpuBarn, YTo B cCriydae oTkasa [OSDKHMKa
AONyCTUTb cyaebHOro NCNonHUTENs B 3aHUMaeMoe AOMKHUKOM MOMELLEHME UMM B MECTO HaXOXOEHUS
ero uMmywectea nMbo oOTKasa OTKPbITb XpaHWnuwe cyaebHbli  UCNOMHUTENb  Mnpurnawaet
npeacTaBuUTENel OpPraHoB BHYTPEHHMX [Jef, B MPUCYTCTBMM KOTOPbIX OTKPbIBAET MOMELLEHME U
XpaHWnue W MNpoMsBOAMT UX OCMOTP. [lpuBedeHHbI criyyqalh BOCMPEnsaTCTBOBaHWUS cygebHomy
NPUCTaBY-UCMONMHUTENIO B COBEPLUEHUN UCTIONHUTENBHBLIX AEACTBUIA YacTo BCTpeYaeTCcs M B HacTosiLiee
BPEMS, TaK Kak, MO NPWU3HaHWIO CyAeOHbIX MNPUCTaBOB-UCMONHUTENEW, TPYAHOCTM Npu obpalleHum
B3bICKaHUSI HA MMYLLLECTBO AOMKHUKA CBsi3aHbl C OTKA30M AOMyCTUTb cyaebHOro npuctaBa-mcnonHMTens
B XpaHMIMLLIA U CKNaacKue NoMeLLeHusl, NPeaocTaBUTb cBeaeHNss 06 OCHOBHLIX M 0GOPOTHbLIX CpeacTBax
NpeanpusiTUst N opraHn3aLmmn, yCTaHOBIEHMEM KOAOBbLIX 3aMKOB Ha NoAbe3aax AOMOB U T.M.

OkasaHue copencTBusi cyaebHbIM NpUCTaBaM-UCMONMHUTENSIM NPU UCMIOMTHEHUN UMUK CRYXXEOHbIX
obsizaHHOCTEN pabOTHMKaMM MUIMLMM OCHOBaAHO Ha OOLLUMX MONMOXEHUSIX, 3aKpPEernsieHHbIX B 3akoHe
PCOHCP "O munuumun" <*> n gpyrmx degepanbHbix 3akoHax. B cr. 2 3akona PCOCP "O munuumn"
YCTAHOBMEHO, YTO OCHOBHbLIMW 3ajavYamu MUMMUMM SIBRSILOTCS OXpaHa OOLLECTBEHHOro nopsigka wu
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obGecrneveHne obLiecTBeHHOW GesonacHocTn. Kpome TOoro, munuums obsasaHa B npegenax cBoen
KOMMeTeHUUN OKa3blBaTb COAENCTBME [OOSMKHOCTHBIM nuuamM Ccyda B NPOU3BOACTBE OTAENbHbIX
npoueccyanbHbix genctBui (ct. 10 3akoHa PCOCP "O munuumun"). B CemenHom kogekce PO
3aKpenneHo, 4YTo B HeobXOoAMMbIX Cchyyasx npeacTaBUTenyM OpraHoB BHYTPEHHMX [Aen  AOMKHbI
NPUCYTCTBOBATbL NPW MCMOMHEHUN pPeLLeHnn cyaa, CBA3aHHbIX C oTobpaHvem pebGeHka y OgHOro nmua u
nepegaden ero gpyromy nuuy (4. 2 ct. 79). Ha npaktuke paboTHMKM MUNMUMM NPUBEKAIOTCS K y4acTuo
B MCMOMHEHUN CyaebHbIX pelleHWn, CBA3aHHbIX C MPUHYOUTENbHbIM BbICENIEHMEM AOMKHUKOB. Takum
obpa3omM, OxpaHAs OOLeCTBEHHbIN MNOpsAgOK W oOKasbiBas cogenctene cyaebHoMmy npucTaBy-
WCMONHWUTENO MPU WUCMOMHEHUN UM ChyXebHbIX obsi3aHHOCTeN, paboTHUKM MUNULMKM CNOCOBCTBYIOT
NOBbILLEHMI0 3PDEKTUBHOCTM U pe3yrbTaTUBHOCTU UCMNOSNHUTENbHOIO NPOM3BOACTBA.

<*> BepomocTtn Cbesna HapogHbix genytatoB n BepxoHoro Coseta PCOCP. 1991. N 16. Cr.
503.

AHanu3 [encTBYIOLLEro 3akoHogaTenbCcTBa 00 WCMNOMHUTENBHOM MNPOM3BOACTBE MO3BONSET
yTBEPXOAATb, YTO y4acTme pabOTHUKOB MWUULMM B UCTMOMHUTENBHOM NMPOU3BOACTBE HE MCYepnbiBaeTCs
NUWb  OKa3aHMEM COOEWCTBUS  CygebHOMY  MPUCTaBY-MCMOSMHWUTENO NpW  NPOM3BOLCTBE UM
NCMNONHUTENbHbLIX OeNCTBUA. BaxHas ponb npuHagnexut paboTHUMKaM MUIMLUM NpU MPOU3BOACTBE
po3sbicka [OorkHMka wunu pebeHka. CormacHo @epepanbHoMmy 3akoHy "O6  MCNOMHWUTENBHOM
npou3BoacTBe" oOpraHbl BHYTPEHHUX [en OCYLUECTBIISOT PO3bICK AOMMKHUKa-rpaXK4aHMHA U PO3bICK
pebeHka B criydyae OTCYTCTBUS CBEAEHUN O MECTE HaxOXOAEHUS AOMMKHMKA Unn pebeHka Ha OCHOBaHWU
NMOCTaHOBIEHUS CyaebHOro MpuUCTaBa-UCMONMHUTENS, YTBEPXAEHHOMO CTapLMM CyaeOHbIM MPUCTaBOM
(cT. 28). Po3biCK AOMKHMKa-OpraHn3auum M MMyLLLeCTBa OOSMKHMKA MPOU3BOAUTCS CNyXOon cyaebHbIX
NpUCTaBOB.

3aKkoH pasnuyaeT UCMOMHUTENbHbIE LOKYMEHTbI, MO KOTOPbIM B Criy4ae OTCYTCTBUS CBELEHUA O
MeCTe HaxOXOEeHWUs] OOIDKHMKA UMM ero nmyllectsa cyaebHbin npuctaB-mcnonHuTenb 06s3aH 00bsaBUTb
PO3bICK M MO KOTOPbIM OH BnpaBe 00bsBUTb PO3bICK MPU HanNM4uK corfacusl B3bickaTens HecTun opemsi
pacxodoB MO PO3bICKY OOIMKHUKA UMW €ro UMYLLLECTBA U, KPOME TOro, aBaHCMPOBaTh 3TU pacxodbl.

CynebHbIn npyucTaB-ucnonHMTenb 00683aH NO CBOEN UHMLMATMBE UMW MO 3asABIIEHUIO B3biCKATENS
00BbSABUTL PO3bICK AOMMKHMKA MO UCMOMHUTENBHBIM AOKYMEHTaM O B3bICKAHUU alIMMEHTOB, BO3MELLEHUN
Bpeda, MPUYMHEHHOrO 340POBbLI0, NMOO BO3MELLEHUM Bpeda nvuam, NMoHecwum yulepd B pesynbTarte
CMepTU KOpMUIbLA, a Takke MO UCMOMHUTENBHBLIM AOKyMeHTaM 06 otobpaHum peberka (4. 1 cT. 28 ®3
"O6 wucnonHutTeneHoMm npousBoacTee”). [aHHbI nepeveHb, Ha Haw B3rnag, cnegyeTr AONOMHUTH
NCMOMHUTENBHBIMA OOKYMEHTaMM, CBSA3aHHbIMM C TpeboBaHMAMM O 3awmTe uHTepecoB Poccuiickon
denepaumu, cydobektoB PP, myHnuMnanbHbix 06pa3oBaHnii, Tak kak Ha ocHoBaHum Y. 1 cT. 120 TIK PO
Mo yKasaHHbIM Jenam npoBOAUTCS 0Osi3aTenbHbIN PO3bICK OTBETYMKA HA OCHOBaHWWM oOnpeaeneHus
CyObW, CrieqoBaTenibHoO, AOMKEH NPOBOANTLCA 1 00A3aTeNbHbIN PO3bICK LOMKHUKA.

CornacHo rpaxgaHCcKoMmy npoLeccyarnbHOMY 3aKOHOAATENbCTBY pacxodbl MO PO3bICKY AOMKHUKA, a
Takke po3biCKy pebeHka, OTODPaHHOro y LOIKHUKA, B3bICKMBAKOTCA C OOIDKHUKA CyAben B MOpsiake
cynebHoro npukasa, BblgaHHOro no TpeboBaHWio, 3asBNEHHOMY OpraHoM BHYTPEHHUX gen (cT. 122 ITIK
P®). 310 nonoxeHwe mMpoueccyanbHOro 3akoHa MPOTMBOPEYUT MOMOXEHUIO, 3aKpenfieHHoOMYy B
depepanbHom 3akoHe "O6 ucnonHMTENBHOM Npou3BoacTBe”, B Y. 1 CT. 28 KOTOPOro NpegycMOTPEHO, YTO
pacxodbl MO PO3bICKY OOIMKHUKA U pebeHKa B3bICKMBAIOTCA C LOSMPKHMKA MO MOCTAHOBMNEHMIO cyaebHoro
NPUCTaBa-UCMOSTHUTENS, YTBEPXOEHHOro CTapwuM  cyaebHbiM  MpucTaBoM, onpegensiemble Mo
3asBIEHNIO OpraHa BHYTPeHHMX gen. B HacToswee Bpems, C Halwen TOYKN 3peHnsi, 4eNCTBYET cyaebHbIn
NMopsigoK B3bICKAHMSA PaAcxogoB MO PO3bICKY OOIMKHUKA UM pebeHKa, MOHECEHHbIX OPraHOM BHYTPEHHUX
aen, nockonbky [TIK PO saBnserca 6onee no3gHMM 3akOHOA4ATENbHbIM aKTOM MO OTHOLLUEHUIO K
depepanbHomy 3akoHy "O6 MCMONHUTENBHOM NPOV3BOACTBE".

Bo Bcex gpyrmx cnydasx cygeOHbIi MpUCTaB-MCMNOSNTHUTENb BNpaBe O0bsBUTbL PO3bICK OOJDKHMKA
nnu ero umyuectea. lNpu pakynbTaTUBHOM 0OBSBNEHMN PO3bICKa AOIMKHMKA UMK €ro MMYLLLECTBA, Korga
BCE pacxofbl, CBSA3aHHbIE C PO3bICKOM, aBaHCUPYET B3bicKaTeslb, 006513aHHOCTb NPOBEAEHNS PO3bICKHbIX
MEeponNpUSATUN Nexut Nnbo Ha opraHax BHYTPEHHWUX Aen, nmbo Ha cnyxbe cyaebHbIx npucTaBoB. Hecs
Opemsa pacxogoB MO MPOU3BOACTBY PO3bICKA OOJDKHUKA MMM €ro MMyLLLeCTBa, B3blCKaTerlb, MO Hallemy
MHEHMWIO, UMEeT npaBo npuberatb He TOMbKO K rOCy4apCTBEHHOMY, HO M K MpodeccnoHanbHoOMy
YACTHOMY CbICKY.

Mo onpegenenuto MN.A. CkobnukoBa, npodeccrMoHanbHbI YacTHbIM CbICK MpencTaBnsieT cobon
"ocyllecTBnsemMble Ha BO3ME3[HOW [JOrOBOPHOW OCHOBE pO3bICKHbIE [OEeUCTBUS (PU3UYECKUX U
topugudecknx nuy" <*>. Jlnua, 3aHMMaroWwmMecsi 4acTHbIM CbICKOM, OOMKHbI MMETb crneuuanbHoe
paspeLueHne (NTMUEH3MI0) Ha OKasaHme TakuxX YCryr B Lensx 3awmTbl NpaB U MHTEPECOB CBOWX KITMEHTOB.
YkasaHHas OesaTenbHOCTb (PU3NYECKUMX U HOpUanYecKkux nuy perynupyetcsa 3akoHom P® "O yacTtHon
OETEKTUBHOWM M OXpaHHoN gesaTtenbHocTn B PO" ot 11 mapTta 1992 r. <**>, B CcT. 3 KOTOPOro 3anmcaHo, 4Yto
paspeluaeTca cbop CBedeHWM MO rpakaaHCKUM Aenam Nobor KaTteropum Ha OOrOBOPHOM OCHOBE C
y4YacTHMKaMM rpagaHCKoro npowecca.

66



<*> Ckobnukos IM.A. Po3bIiCk AOMKHMKA M €70 MMYLLIECTBA B FpaXaAaHCKOM M YrorloBHOM npoueccax
/I Xo3samcTeo n npaso. 1998. N 5. C. 123.
<**> Poccuiickas razeta. 1992. 30 anpens.

CpaBHeHMe  npocheccuoHanbHOr0O  4acTHOrO  Cbicka WM pO3biCka,  OCYLLECTBISIEMOrO
rocyoapCTBEHHbIMU OpraHamu, MO3BOMSET BbIAENUTb KaK MOMOXUTENbHbIE, Tak U OTpuLaTenbHble
CTOPOHbI NPOdECCUOHANBHOrO YacTHOro cbicka. K npeumyllectBam npogeccMoHansHOro 4acTHOro
CbiCKa crieqyeT OTHEeCTM Hagmnexallylo TeXHUYECKYH) OCHALLEHHOCTb YacCTHbIX AETEKTUBOB, WX FUYHYIO
3aNHTEPECOBAHHOCTb B pe3yrbTatax po3bicka U Gonee rmbknii y4eT MHTEPECOB KITMEHTOB (B3biCKaTemnen)
BCNEACTBME JOrOBOPHbIX OTHOLLIEHWUNA.

B T0 e BpeMs HETPYOHO 3aMETUTb OTpMLUATENbHbBIE YEPThl YACTHOIO CbiCKa, B YAaCTHOCTU, OObeM 1
KayeCTBO LAETEKTUBHbIX YCNyr HaNpsMyl 3aBUCUT OT pa3mepa onnartbl 3TUX YCnyr; macwTab 4acTHoro
po3biCka OrpaHuWYeH, UM MOryT OblTb OXBa4deHbl ONPEeLEneHHble TOYKM M HanpaBeHusi, a ToTarbHbIN
PO3bICK Ha 3HAYUTENbHOW TEPPUTOPUN WM MO BCEW CTpaHe Mo CWuiy TOMbKO rOCyapCTBEHHON
NpaBoOOXPaHUTENBHOM CUCTEME; 3HAYUTENbHO OrPaHMYEH TakkKe MepedYeHb W XapakTep BO3MOXHbIX
PO3bICKHbIX OEWCTBUA YaCTHbIX OETEKTMBOB. Tak, B LENAX po3bicka OHWM MOryT MPOU3BOOMTb YCTHbIN
ONpOC rpaxaaH W OOMMKHOCTHBIX MWL, (C UX COrnacust), BHELLUHUIA OCMOTP CTPOEHUI, MOMELLEHWNIA 1 PYIUX
00ObEKTOB, BECTM HabnogeHne anga nonyyYyeHms Heo6Xo04MMON MHOpMaLMn, HaBOAUTb CNpaBkX, N3ydaTb
npegMeTbl U AOKYMEHThl (C MMCbMEHHOro cornacus ux Bnagensues) (cT. 5 3akoHa PO "O yacTHom
OETEKTMBHOW N OXpaHHOW AeAaTenbHOCTU B PO").

lMepeyeHb PO3bLICKHLIX  MEpOMNPUATUA, MNPOBOAUMBIX  KOMMETEHTHBIMW  FOCY4apPCTBEHHLIMM
opraHamu, cornacHo ®epepanbHomy 3akoHy "O6 onepaTMBHO-PO3bICKHON AEATENbHOCTM" <*>, HAMHOrO
LUMpe U BKIToYaeT B cebsi, B YaCTHOCTU, ornepaTnuBHOE BHEAPEHME, CHATUE MHAOPMAaLMK C TEXHUYECKMX
KaHamnoB CBSA3W, MPOCIyLUMBaHWE TenedgoHHbIX MNeperoBopoB, obcrieqoBaHME MOMELLEHWI, 30aHUN,
COOPY>KEHWI, Y4aCTKOB MECTHOCTU U TPAHCMOPTHBIX CPEACTB, ONPOC rpaxaaH u T.n. (cT. 6). OCHOoBHOE e
OTNMYKME B NPOBEAEHUN PO3bICKHLIX MEPOMNPUSATUI YAaCTHBIMU OETEKTMBAMM U NMPEACTaBUTENSAMU OPraHoB
BMacTM 3akno4vaetcd B TOM, 4YTO pPabOTHMKM rOCYOapCTBEHHbIX OpPraHoB o0OnagalT BrACTHbIMU
NMonHomMouMsIMM U KX TpeboBaHMs, Hanpumep, O MpenocTaBlieHun Heobxoammon WHdopmaumn,
obsizaTenbHbl ONS1 UCMOMHEHUS (PU3NYECKMMU N IOPUONYECKMMM NULAMU, K KOTOPbIM 3TKU TpeboBaHus
HanpaBeIieHbl, @ HEWCNOSIHEHME [aHHbiX TpeboBaHW BrneyeT 3a cobor MpeayCMOTPEHHYK 3aKOHOM
OTBETCTBEHHOCTb.

<*> Poccuiickas raseta. 1995. 18 asrycta; Cobpanune 3akoHogatenbctBa P®. 1995. N 33. Cr.
3349.

Takum o6pas3om, po3bICK OOSDKHMKA WM €ro UMYyLLEecTBa OopraHamMu BHYTPEHHMX AENn u cnyxobown
CcynebHbIX NPUCTaBOB MMEET HaurydliMe NepcnekTyBbl U, CrnegoBaTenbHO, BO3MOXHOCTb NMPUOErHyTb K
3TOMy BuAy posbicka bonee npegnovtuTensHa Ans B3bickaTensa. OgHako MPUMEHEHUEe YacTHOro ChicKa
Ha [daHHOW CTaguu MPUHYOMTENBHOIO MWCMOSIHEHMS NpeacTaBnsieTcs LuenecoobpasHbiM, Tak Kak
Mo3BOMSIET CHATb 4YacTb Mpobfiem, BO3HMKAKOLWMX B WUCMOMHWUTENBHOM MPOW3BOACTBE, CBSI3AHHbLIX C
PO3bICKOM [OOJDKHMKA WM ero MmylwiecTtsa. [NaBHbIM YCNOBUMEM MpPU MPOU3BOACTBE PO3bICKA AOMKHO
cTtaTb 6e3ycnoBHoOe NepBooYepefHOE BO3MELLLEHME B3bICKATEI PAaCXO4OB MO PO3bICKY 3a CHET CpeacTB
OOIMKHMKA HE3aBUCUMO OT TOrO, KakMM NMLOM, pabOTHMKOM rocydapCTBEHHOrO annapara WUin 4YacTHbIM
OETEKTMBOM, MPOBOAMITUCH PO3bICKHBIE MEPOTMPUATUS.

Vcnonb3oBaHve 3neMeHTOB YaCTHOMO MCMOJSTHEHMS, KDOME MPOM3BOACTBA PO3biCKa AOMMKHMKA WITK
€ro MMyLLLeCTBa, BO3MOXHO U MPU OCYLLLECTBNEHNN XPAHEHUS] apeCTOBAHHOMO MMYLLLECTBA AOIHKHUKA.

lMocne HanoxeHns apecTta Ha MMYLLECTBO AOMKHUKa Npobrema XxpaHeHns 3TOro MMyLLEecTBa CTOUT
Hambonee OCTpPO, MOCKOMbKYy nepegada apecTOoBaHHOIO MMYLLECTBA Ha XpaHEeHMEe [OOIDKHUKY (Takas
BO3MOXHOCTb MpefycMmoTpeHa cT. 53 ®degepanbHoro 3akoHa "O6 UCNONHWUTENBHOM MPOU3BOACTBE) HE
obecneunBaeT ero COXpaHHOCTU, CBSA3aHa C PUCKOM yTpaThl M MOPYM STOrO MMyLLLECTBA. OTO MOSIOXKEHME
NMOATBEPXKAAET MNPOBEAEHHbIN OMpoc cyaebHbIX npucTaBoB-ucnonHuTenen Tynbckon obnactu, wus
koTopbix 31% ykasanu, 4to TpygHOCTM Npy Nepefayvye apecToBaHHOIO UMYLLIECTBA HA XPaHEHUE CBSI3aHbI
C Tem, YTO Mexay CTOPOHaMW B WUCMOMHWTENbHOM MPOWM3BOACTBE 4YacTO OTCYTCTBYET cCOrfalleHue o
nepefave apecTtoBaHHONO MMYyLLECTBA Ha XpaHEHWEe; KPpOMe TOro, HEeT chneumaribHbIX XPaHumuw, Ans
3TOro MMyLLIeCTBa.

B YcraBe rpaxgaHckoro cygonpoussogctsa 1864 r. Gbinv yuTeHbl ykasaHHble HeOoCTaTky U
3aKpenseHo nonesHoe nNpasuio, NpegycMaTpuBaioLLee, ecriv 3T0 BO3MOXHO U LienecoobpasHo, nsbarme
apecTOBaHHOTO MMYLLIECTBA U NEPEHOC ero B 0coboe NoMeLleHre, NpeaHasHavYeHHoe A58 NpoM3BOACTBa
npogax ¢ nybnuyHoro Topra (ayKuuMoHHble kamepbl). [Mpou3BoAcTBO Mnpogax € nybrvMyHOro Topra
perynupoBanocb HOpMaMu [pakd4aHCKoro npaea, 4YTO MOATBEPXOAEeT HanuumMe TpakgaHCKMX
NPaBOOTHOLLEHWIA B WCMONMHMTENBHOM MPOM3BOACTBE. B criyyae ocTaBneHuWst MMyLLECTBa B MPEXHEM
nomeLleHnn cyaebHel NpucTtaB Mo B3aMMHOMY COIMMaLUEHVIO B3bICKaTENs W OOMKHMKA, a ecnu
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COrnalleHne He COCTOSNIOCh, MO CBOEMY YCMOTPEHWMIO HasHavan ocoboro xpanutens (ct. 1009, 1010,
1025). MpuyemM XpaHUTEnb, Kak NPaBUIo, Ha3Havancsa M3 Nogen CoCTOATENbHBIX, MOMYLUMX NPUHATL Ha
cebs OTBETCTBEHHOCTb 3@ OXpaHAeMoe umyLlectso (cT. 1011).

B penctBylolleM pOCCUMCKOM  3aKOHOOATENbLCTBE XpaHUTESb apecTOBaHHOrO MMyllecTBa
OOIKHMKA BbIOENEH Cpegu Nuu, Yy4acTBYHLIMX B WUCMOMHUTENbHOM npousBoacTtBe. Kak Hamu
yKa3blBanoch, XpaHUTENeM apeCcTOBaHHOIO MMYLLECTBA MOXET ObITb CaM LOIMKHUK, COBEPLLUEHHOMETHUE
YneHbl ero cembW, cocean, B3biCKaTenb, a TakkKe KOMEHAaHTbl, ynpasnsawwme gomamu un T.n. B
COOTBETCTBUK C [MoNoXeHMEM O MOPSIAKE M YCINOBUSAX XPaHEHUSI apeCTOBAHHOMO N N3bATONO UMYLLECTBA,
yTBepxaeHHoro lMoctaHoenennem [lMpaButensctBa PO oT 7 wona 1998 r. N 723 <*>, ona oxpaHbl
apecToBaHHOIO M U3BATOMO  MMyLlecTBa MOXeT OblTb  3akf4YeH [JOroBOp  XPaHEHUS  C
npod)eccuoHarnbHbiM XpaHuTenem, Anst KOTOPOro okasaHwe YCMyr Mo XpPaHeHWo MMYyLLEecTBa SABNAETCA
npeanpuHMMaTeNbCKON  OeATENbHOCTbIO  (Hanpumep, AenosvTtapvem).  XpaHuTenb  Ha3HayaeTcs
cyaebHbIM NPUCTaBOM-MCMOSNTHUTENEM C Y4ETOM 0DECNEYEHNST COXPAHHOCTU MMYLLECTBA Y BO3MOXHOCTU
BO3MeLLLeHUS yObITKOB B Cry4ae ero yTpatbl Uin NoOBpeXaeHus.

<*> Poccuiickas raseta. 1998. 14 asrycTa.

B ®epepanbHoM 3akoHe "O6 ucnonHWTenbHoOM npounssoacTee”" M [lonoxeHun O nopsigke U
YCIOBUSIX XPaHEHWs apeCcTOBaHHOIO U W3bATONO MMYyLLECTBA OMNpedeneHbl npaBa XpaHutens. Tak,
XpaHUTEN NpeaocTaBeHo NpaBo NOfb30BaHNS apeCTOBAHHLIM MMYLLLECTBOM, €CMM 3TO HE NPUBEAET K
YHUUTOXEHVIO UMW MOBPEXOEHVMIO UMYLLECTBA, a TakkKe YMEHbLUEHU0 ero crommoctn (cT. 53
depepanbHoro 3akoHa "OO6 MCNoNHUTENBHOM Npou3BoAcTBe"). XpaHUTENb UMEET NpPaBO OCYLLECTBNAATH
ntobble 3aKOHHbIE AeNCTBUSA, Heobxogumble ansa obecnevyeHns COXpaHHOCTU apeCcTOBaHHOMO MMyLLIECTBA
(n. 4 MonoxeHus). Ecnn xpaHnTenem SABMSETCS He AOIMKHUK UMW YIeHbl ero cemMbu (st opraHnsaunm-
OOIMKHMKA - ee pabOoTHMK), TO OH MOMy4aeT 3a XpaHeHWe UMYLLEeCTBa BO3HarpaXgeHue, emy Takke
BO3MELLLATCA NOHECEHHbIE HEOOXOOUMbIE pacxodbl MO XPaHEHMO MMYLLIECTBA 3a BbIYETOM (DaKTUYECKU
MONMy4YEeHHON BbIrOAbI OT MCNONb30BaHUA 3TOro umywectea (ct. 53 degepanbHOro 3akoHa, n. 3
MonoxeHnsa). B gaHHOM crydae pacxodbl, CBA3aHHblE C XPaHEHMEM WMYyLLECTBa, OMNfavnuBaroTcs U3
BHEOIOMKETHOrO (ooHAA pasBUTUSA UCMOSIHUTENBHOIO MPOU3BOACTBA MM M3 aBaHCOBOrO B3HOCA
B3bICKaTens c NocrneayLmm nx oda3atenbHbIM BO3MELLIEHNEM 3a CHET CPeaCcTB AOIHKHUKA.

XpaHnUTenb apecTOBaHHOrO MMyLLECTBa, MOMWMO MpaB, MMeeT onpeferieHHble 06s13aHHOCTH,
BO3/MOXEHHbIE Ha HEro 3akOHOM. XpaHuTenb npexae Bcero obsizaH NpUHMMaTb BCEBO3MOXHbIE MepbI
ansa obecneyeHnss COXpaHHOCTU NEepefaHHOro emMy MMYLLECTBA, a TaKKe ero OTIIMYMTENbHbIX CBONCTB U
3HAKOB, MPOCTABMEHHbIX HA HEM cyAebHbIM npucTaBom-ucnonHutenem (ct. 891 MK PP, n. 3 MNMonoxeHus
O NMopsiAKe N YCMOBUSIX XPaHEHWNsT apeCTOBaAHHOIO M M3bATOIO MMyLLLECTBA). B cnydae yTpaTthl, HegocTaum
WNN  MOBPEXOEHUS  MMYyLLEeCTBA XpaHWTENb HECeT  IpaX4aHCKO-MPaBOBYD  OTBETCTBEHHOCTD,
npegycmoTpeHHyto cT. 901, 902 MK PO.

Ecnu xe xpaHutenb OOMyCTWN pacTpaTty, OTYY)XOEHWE, COKpPbITUE WM HE3aKOHHYK nepepaqy
OPYroMy nuuy MepefaHHOro eMy Ha XpaHeHWe WMYyLLecTBa [OMKHMKA, TO OH cornacHo cT. 87
depepanbHoro 3akoHa "OO6 umcnonHUTENbHOM Mpou3BoAcCTBE” MOXET OblTb MO NpeacTaBIieHUIo
cynebHoro npucTaBa-MCMOSTHUTENSA MPUBMEYEH K YrOMOBHOW OTBeTCTBEHHOCTM (cT. 312 YK P®). O6
YFONTOBHON U MaTepuanbHOW  OTBETCTBEHHOCTM  XpaHWTENb  ApPeCcTOBaHHOIO  MMyLLeCcTBa
npegynpexgaetca B AKTe apecta MMyLlecTBa [OIPkHMKA. [lpaBo nMpeabsiBUTb MCK O BO3MELLEHWM
mMatepuanbHoro yuepba K BUHOBHbIM B pacTpaTte, OTYY)XXAEHUM WIM COKPbITUM MOOBEPIrHYTOrO apecTty
MMyLLIECTBA NMLaM, KOTOPbIM 3TO MMYLLLECTBO ObIfIO NepegaHo Ha XpaHeHue, NMPUHAANEXUT rpaXaaHuHy
WUNK opraHM3aumm, B MHTepecax KoTopbIX Obifl HANoXeH apecT Ha 3TO MMYLLECTBO, T.€. B3bICKaTENHo.

Taknm o00Opa3om, npeacTaBnsdeTcsl LenecoobpasHbiM  MCMONb30BaTb  3NIEMEHTbl  YaCTHOro
NCMOMHEHNsI NPV Nepefaye apecToBaHHOIO MMYLLLECTBA AOIMKHMKA Ha XpaHeHWe, 3aKpenmB BO3MOXHOCTb
nepefaym 3TOro MMyLLLECTBa MPOECCUOHANbHLIM XPaHUTENSAM 3a CYET CPeaCcTB AOMKHMKA. [MaBHbIM
YCNOBMEM MPU MOSIHOM WM YaCTUYHOM aBaHCUPOBAHMKM B3bICKATENIEM PacXOOOB MO  XPaHEHUIO
apecToBaHHOIO WMyLLecTBa Ha OcHoBaHuu cT. 83 ®PepepanbHoro 3akoHa "O6 UCNOMHUTENBHOM
npou3BoAcTBE" AOIMKHO CTaTb Oe3ycrnoBHOE nepBOOYepefHOEe BO3MELLEHME B3bICKATEMIO YKa3aHHbIX
pacxodoB 3a CYeT CpeacTB [OOIMKHMKA MO  MOCTaHOBIIEHUKO CyAeOHOro MnpucTaBa-MCMOSTHUTENS,
YTBEPXXAEHHOrO CTapLUMM CyAeOHbIM MPUCTaBOM.

2. lNMepeBoaymku 1 cneunanmcTbl

K nvuam, cogencTtByoWMM UCMONHEHNIO CyaebHbIX M OpYrux akToB, Ybe MPaBOBOE MOJIOXEHWE
yperynvpoBaHo ®eageparnbHbiM 3akoHOM "O6 MCMONMHUTENBHOM NMPOM3BOACTBE", OTHOCATCHA NEPEBOAUMKN
1 CneumanmcTbl.

B ykasaHHOM ®efepanbHOM 3akOHE 3aKpenyieHo, YTO MNEepeBOAYMK MOXET y4acTBoBaTb B
WCMNOMHWUTENBHOM MPOU3BOACTBE B Crlyvae, Korga Kro-nmbo M3 CTOPOH He BriageeT A3bIKOM, Ha KOTOPOM
BedeTca MnpuHygutenbHoe ucnornHenune (ct. 38). lNMpuyem nepeBogyMka MOXET MpUrnacutb CTOPOHA,
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KOTOpOW HeOOXOAMMbBI €ro YCryr, B CPOK, YCTAHOBIEHHbIN CyaebHbIM NpucTaBoM-ucnonHmuTenem. Ecnm
B 3TOT CpPOK 3aMHTEepecoBaHHasi CTOpoHa He obecneynT y4vacTus nepeBogyvMka B WCMOMHUTENBHOM
Npou3BOACTBE, OH MOXET ObITb Ha3HaA4YeH NOCTAHOBIIEHNEM CyLe0HOro NpMcTaBa-nCNoNMHUTENS.

MpumeHeHne B 3akoHe BbIpaXeHus "MepeBoAYMK MOXET ObiTb HasHa4YeH MNOCTaHOBIEHMEM
cyaebHoro npuctaea-ucnonHuTens”, nogpasymMmeBatollero HeobsizatenbHOCTbL Ans cyaebHoro npucraea-
ucnonHmTensa obecneuyvBaTb B HEOOXOOMMbLIX Cry4asix y4vacTue MNepeBOAYMKA B UCMOMHUTENBHOM
Npou3BOACTBE, BbI3biBaeT BO3pakeHue. PakTnyeckm obecrneyeHne ydacTus NepeBOAYMKa FEXUT Ha
CTOPOHE B MCMONHUTENBHOM NMPOU3BOACTBE, YTO NPOTMBOPEYNT NPUHLMMNAM HE TONbKO rPaXK4aHCKoro, HO
1 YrofioBHOro npouecca.

[daHHbIi BbIBOO OCHOBbLIBAETCS, BO-MEPBbLIX, HA HOPMax [PaX4aHCKOro MpoLeccyarbHOro
3akoHoaaTenbcTBa. AHanu3 3TUX HOPM MO3BONSET YTBEPXKAATh, YTO HapyLLeHUe Cy10M npoLeccyanbHbIX
rapaHTMn 3aWuTbl MpaB UL, He BnagewWux 43blKOM, Ha KOTOPOM BedeTcsl rpaxaaHckoe
CyOoMpon3BOACTBO, a Takke HeobecrnevyeHne nx NepeBodvMKoM siBnsieTcs 6e3ycroBHbIM OCHOBaHUEM K
oTMeHe peweHus cyga (ct. 9, 364 [TIK P®). Bo-BTOpbiX, HOpPMblI YrofoBHO-NPOLECCyarnbHOro
3aKoHoAaTernbCTBa 3aKPEnnsiloT MNonoxeHne o6 obecneyeHuM M Ha3HAYEHUM OpPraHoM [AO03HaHUS,
crnepoBarterneM, MpPOKypoOpoM, CyOOM MEPEBOAYMKA NuULy, YYacTBYHOLIEMY B YrOMOBHOM [Aerne, He
BMNageroLleMy s13bIKOM, Ha KOTOPOM BEAETCS YrofloBHOE CyAornpou3BoacTBo (cT. 18, 169 YIK P®). B-
TpeTbux, HopMa, 3akpenneHHad B cT. 10 degepanbHOro KOHCTUTYLUMOHHOrO 3akoHa "O cyanebHon
cucteme PO", npeagycmaTpmBaeT 6e3ycrnoBHoe obecrneyeHe NepeBoAYMKOM UL, YYacTBYHOLIUX B Aene,
He BnageoLmx a3blkoM Cy4onpon3BoacTea <*>.

<*> Poccuiickas raseta. 1997. 6 aHBaps.

CnepoBaTenbHO, BO3TMOXEHWE Ha nNUUO, He Brnagelollee s$3bIkOM, Ha KOTOPOM BedeTcs
NPUHyOUTENbHOE  WCMOSIHEHME, 00s3aHHOCTM  obecneunTb NepeBodyvMKa B UCMONTHUTENbHOE
NMpou3BOACTBO W HeobA3aTenbHOCTb TakKoro [OencTBuMs ANna  cydebHOro  nmpucTaBa-MCNOSTHUTENS
NPOTUBOPEYUT OBLLMM NMPUHLMNAM NpaBa U SBMSETCSA HapyLleHMeM MpoLeccyarbHbIX rapaHTUi 3aluThbl
npaB Nuu, y4acTBYHOLLMX B UCMOSNHUTENTbLHOM MPOM3BOACTBE. [ANns McnpaBneHus cutyauum Heobxogmmo
Takoe 3akoHodaTesNlbHoe pelleHMe [aHHOro Bomnpoca, Mpu KOTOPOM npurnawatb M HasHavaTtb
nepeBoguMka ANsl y4acTUsl B UCTIONHMTENbHOM MPOM3BOACTBE SABMSANOCH Obl 00s3aHHOCTBIO cyaebHoro
NPUCTaBa-UCMOSTHUTENS B Cly4ae, Korga CTOPOHbI B YCTAHOBMEHHBIN CPOK HE 0Becneymnm ero yyactums.

Onpepnensisi B PegepanbHoM 3akoHe "O6 MCNONHUTENBHOM NMPON3BOACTBE" NPaBOBOE MOSIOXEHWE
nepeBoguYMKa, 3akOHOAaTeNb YCTAHOBWI, YTO UM MOXeT ObiTb noboe geecnocobHoe nuuo, gocruriiee
18-neTHero Bo3pacrta M Bnagerollee SA3bIKOM, 3HaHME KOTOpOoro Heobxoammo Ans nepesoda. ABnsSsAch
nepeBogYMKOM B WCMOJSTHUTENBHOM MPOM3BOACTBE, JMUO HadeneHo onpedeneHHbIMUM MpaBamMu U
00653aHHOCTAMM.

Tak, nNepeBOOYMK WMMEET MpPaBO Ha MOMy4YeHMEe BO3HArPaXKOEHUS 3a BbIMOJSIHEHHYK paboTy.
Pacxogbl Ha Bo3HarpaxgeHne OTHOCSTCH K pacxogaM Mo COBEPLLUEHMIO UCMONMHUTENbHbIX AEACTBUA. B TO
Xe BpeMsi 0083aHHOCTbIO MepeBofuMKa SIBNSETCA MpaBUITbHBIM MEPEBOS Kak YCTHOW peyun, Tak U
OOKyMeHTOB. OTa o00dA3aHHOCTb cormacHo cT. 38 ®epepanbHoro 3akoHa "OG MCNOMAHWUTENBHOM
npon3BoAcCTBe" OOMKHaA NOAKPENNATLCS OTBETCTBEHHOCTLIO NEpeBOAYMKA 3a 3aBEAOMO HenpaBUIbHbIN
nepeBop, YCTaHOBMNEHHOW dedeparnbHbiM 3akoHOM. OgHaKo B HacToslLLiee BpeMS Takasd OTBETCTBEHHOCTb
B YrONTOBHOM 3aKoHO4aTenbCTBe He ycTaHoBNeHa. OHa NpUMEHSIETCSA TOMNbKO 3@ aHanornyHble 4ENCTBUS
nepeBoguYMka npu NpPou3BOACTBE NpPeaBapUTENIbHOIO PacCrefoBaHNsl U PacCMOTPEHUU U paspeLLeHum
gena B cyge. CnepoBaTtenbHO, MPUMMEHEHME YIONMOBHOM OTBETCTBEHHOCTU K MEpPEBOAYMKY,
y4YacTByOLEMY B WCMOSMHUTENTBHOM MNPOU3BOACTBE, 3a 3aBEAOMO HernpaBuIlbHbIA MEepeBof CTaHeT
BO3MOXHbIM TOJSIbKO MPU BHECEHMM COOTBETCTBYHOLLUX N3MeHeHun B cT. 307 YK PO.

CreunanucTbl, y4acTBylLLME B WCMONHUTENBHOM MNPOM3BOACTBE, KaK M NEPEBOAYMKM, LOIDKHbI
CcrnocobcTBOBaThL NPaBUNIBHOMY OCYLLIECTBIIEHUIO UCTIONHUTENBbHBbIX OENCTBUA U 3aluMTe MpaB CTOPOH B
MCNonHMTENBHOM MpoussoacTee. CrneunanncTel y4acTBYOT B UCMOMHUTENBHOM MPOWM3BOACTBE B TEX
cny4yasx, Korga s pasbsaCHEHWS BO3HMKAIOLLMX NMPY COBEPLUEHUN UCMONMHUTENBHbBIX AEACTBUIA BOMPOCOB
TpebytoTcsa cneumanbHble 3HaHWs. CyaebHbI NpUCTaB-UCMONHUTENb Has3HavaeT chneuuanucta CBOUM
rnocTaHoBrieHnemM nnbo no coBGCTBEHHOW MHMUMaTuBe, NGO no npocbbe cTopoH. Cneuuwanuct gaet
3aKnyeHne B nucbMmeHHon dopme (cT. 41 ®depgepanbHoro 3akoHa "O6  MCMOMHUTENLHOM
npoussoacTee").

lMpakTuka nokasbiBaeT, YTO B UCMOSTHUTENBbHOM MPOU3BOACTBE HEPEAKO YYaCTBYIOT CreuuanucThbl
MO OLEHKE apecTOBaHHOIO MMYyLLECTBa [OOJDKHUKA, Moafiexallero AdanbHevwen peanu3aumm. 310
CBSI3aHO C TE€M, YTO COrMacHO 3akoHoAaTenbCTBY OO WUCMOMHWUTENBHOM MPOU3BOACTBE B aKT€ OMUCK U
apecta MMyLLecTBa OOMMKHMKa 00si3aTenbHO OOIMKHbI ObiTb yKa3aHbl OLEHKA Kakgoro npegmerta B
OTOENBbHOCTU U CTOMMOCTb BCEr0 OMMCAHHOIO UMyLlecTBa AOMMKHUKA. 1o MHeHutio 17% cyaebHbIx
NpUCTaBOB-UCNONHUTENEN TynbCcKoW 061acTn, MPON3BECTU OLIEHKY MMYLLLECTBA AOMKHMKA, noanexawero
peanusaunn, 3aTpygHUTENbHO B CBSA3M C BO3HUKAKLLUMK MO STOMY BOMPOCY pasHOrnacusiMym CTOPOH; Mo
MHeHMI0 48% cyaebHbIX NPUCTaBOB-MCMONTHUTENEN, ANS OLEHKA UMYLLECTBA HOpUaNYecKoro nuua, T.e.
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NPOMBILLNIEHHOro 060pYyAOBaHMS, 30aHWIA, COOPY)KEHUI, aBTOTPAHCMNOPTa, UM He XBaTaeT crneumarnbHbIX
3HaHWIA.

Bbixod w©3 paHHOM cuTyaumm [OfKeH ObiTb HangeH B 3akOHOAATENbHOM  3aKpensieHuu
NpuBIieYEHNsT K OLEHKe UMYyLLecTBa [OOSMKHUKA cheuuanucta-oueHwmnka. o mHeHnio B.B. Apkosa,
HeobOXOAMMON OpraHM3auoOHHON MEPOW B WMCMOMHMTENBHOM MNPOM3BOACTBE OOJPKHO CTaTb "BBEAEHME
006a3aTenbHON OLIEHKM OMUCLIBAEMOTO U peanua3yemMoro MMyLLLECTBA HE3AaBUCUMBIM MPOdECCUOHaNbHbIM
OLEeHLLMKOM", TakK Kak "Hanbormbluee 4uCro 3MnoynoTpebneHun B CTaguMu UCMOSTHEHWUS CBSI3AHO C
3aHKEHHOM OLEHKOW peanuayemoro umylecrsa” <*>.

<*> fApkoB B.B. KoHuenuusa pedopmbl MPUHYOUTENBHOMO WMCMOMHEHUs B CdEpe rpakgaHCKON
topucaomkumm. C. 40.

HarnsgHeiM npumepoM BbiBoAa, caenaHHoro B.B. ApkoBbiM, sBNsieTC W3BECTHOE Aeno
MockoBckoro apbuTpaxHoro cyga no >xanobe Ha [enctBus cygebHOro npucTaBa-MCMOSNTHUTENS,
peanu3oBaBwero 3a pgonmm 38% akumn podepHerr komnaHum OAO "PocHedTb - [MypHedpreras”
rocyfapcTBeHHoW HedTaHoW KomnaHuu "PocHedTb". [lpu npousBoacTtBe onucM U apecTte
npodeccuoHanbHas OUEHKa YKasaHHbIX LUEeHHbIX ©Oymar He npoBogwurnacb, BCNeacTBME  Yero
rocygapcrBeHHasi COOCTBEHHOCTb, Ybsl OPUEHTUPOBOYHAsA CTOMMOCTb coctaBnseT oT 500 go 1500 mrnH.
gon., 6eina npogaHa Bcero 3a 10 MAH. 4oM., YTO HAHECNO CYyLLECTBEHHBIN Bpes MHTepecam rocyaapcrea
<*>. HesaBncmMmas npodeccroHanbHas oueHKa B paMkax Npouenyp MCMOMHUTENbHOro MpousBoacTBa
obecneuuna 6Gbl "onpefeneHne cnpaBeanvBOM PbIHOYHOW CTOMMOCTM LIEHHBIX Bymar Ans ux peanvsaumm
B LleNiAX Hamboree NOSTHOro YAOBETBOPEHUSA NMYLLIECTBEHHBIX TpeOOBaHMI B3bicKaTenen” <**>,

<*> Cwm.: Monsiko KO. CynebHbin npuctaB cunbHee cobcTBeHHuKka? // Poccuiickasa raseta. 1998. 7
okTAbps; 22 okTaAbpst; 27 oKTAGPS.

<**> Apko B.B., PegbknH N. ObpalleHne B3biCKaHWst Ha LieHHble Bymaru // Poccuinckas octuums.
1998. N 9. C. 42.

Takum 06pa3om, Ofis UCKIKYEHMS CrnydaeB 3mnoynoTpebneHvin B CTaguvM NpUHYLUTENBHOMO
WCMOSMHEHUsI, CBA3AHHbIX C 3aHWKEHHOW OLIEHKOW apecTOBaHHOMO W peann3yeMoro WuMmyLlecTBa
nomkHuka, B degepanbHoM 3akoHe "OO6 MCNOMHUTENbHOM Mpou3BoAcTBE” ObINO Obl NMONE3HbIM
YyCTaHOBUTb BWAbl UMYLLECTBA, B OTHOLUEHWM KOTOPbLIX MPOBEAEHME HE3aBUCUMOW NPOeCcCUOoHanbHOM
OLEHKN fABnseTca obs3aTenbHbIM (HanpuMmep, BamnioTHbLIX LEHHOCTEN, LIEeHHbIX Bymar <*>, oBEenmMpHbIX
N3genvii, aHTMKBapuaTa, Npov3BeOeHU UCKYCCTBa U T.M.) C y4eToM criyyaeB 06s13aTenbHOM OLIEHKM,
npenycmoTpeHHbix PeaeparnbHbiM 3akoHOM "O6 OLEHOUYHON OeATENbHOCTU B PO" <**>,

<*> B HacTosilLee Bpemsi obsa3atenbHas OLEeHKa CreuuanMcTtoM LEeHHbIX Oymar 3akpenrneHa B
Mpukaze MwuHuctpa toctumm PO o1 27 oktabpsa 1998 r. N 153 "O6 obsa3atenbHOM HasHadYeHuu
crneunanucTta npu OCYLLECTBIIEHMM OLEHKM LEeHHbIX Oymar, Ha KoTopble obpaliaeTtcs B3bickaHue" //
Poccuiickas raseta. 1998. 29 nekabps.

<**> Poccuiickas raseta. 1998. 6 asrycta.

CornacHo ®egepanbHoMy 3akoHy "O6 oueHoYHON geaTensHocTu B PO" npoBeaeHe HE3aBMCMMOM
npodeCccuoHanbHOM OLEHKM SIBNISIeTCS 0ba3aTeribHbIM MpU onpeaerieHnn CTOMMOCTM OOBHEKTOB OLIEHKM,
npuHagnexawmx Poccunckon depepaumm, cybbektam PO nnm myHuuunanbHelM 0b6pa3oBaHnsaM nNpu nx
npogaxe Unu MHom otyyxxkaeHum (cT. 8). B ykazaHHom ®PenepanbHOM 3aKOHE, MOMUMO YCTAHOBMEHMS B
ONpefeneHHbIX cryyYasx o00s3aTenbHOM OUEHKUM MMYyLLEeCTBa, ofnpedenieHbl MOoHATME U CyObeKTbl
OLEHOYHOW OeSATENbHOCTU, UX NpaBa 1 06s13aHHOCTU, OOBEKTLI OLEHKN, OCHOBaHWS OS5 OCYLLECTBMNEHUS
OLEHOYHON OEeATENbHOCTM U YCMNOBUSI €e OCYLLeCTBNEHUS (Ha OCHOBaHWM OOroBopa, ¢ obsizaTenbHbIM
NUUEH3MPOBAHMEM UM 3aKMOYEHMEM OOroBOpa CTPaxoBaHUS FPpaXkdaHCKOW OTBETCTBEHHOCTM OLEHLLIVKOB,
C COCTaBfEHMEM B MNUCbMEHHOW dopMe oT4yeTa M T.n.). [NpUMEHeHMe HOBOrO 3akoHa [LOJTKHO
3HaYUTENbHO O6MerYMTb WM ynyylwWTb MNPOBEAEHME HE3aBUCUMOW OLEHKM MpodheccnoHanbHbIMK
OLEHLLMKaMM1 NpW OCYLLLECTBIIEHNN UCTONTHUTENBbHBIX JENCTBUN.

bornblioe 3Ha4YeHWe Mpu NPUBIIEYEHUN CrieumManncTa B MCMOMHUTENbHOE MPOU3BOACTBO MMEET
3aKoHoZaTenbHOe 3akpenneHne ero cratyca. [laBasi MMCbMEHHOE 3aKMiYEeHWE MO BO3HMKAKOLLMM Npu
COBEpLUEHNM  UCMONTHUTENbHbIX  AEWCTBMMA  BOMpocaM, cneuuanuctT UuMeeT NpaBO  COrMacHo
depepanbHomy 3akoHy "O6 MCNOMHWMTENBHOM MPOM3BOACTBE" OenaTb nogfexalime 3aHEeCeHu B
YKa3aHHbIA [OOKYMEHT 3asdBfeHWsi M BbIBOAbI, a Takke TpeboBaTb 3a BbINOMHEHHYHO paboTy
BO3HarpaxgeHusi. BeinnadeHHoe cneunanncTy Bo3HarpaXaeHne OTHOCUTCS K pacxodam no COBEPLUEHMIO
VCNONHUTENbHLIX Aencteui (cT. 41). bonee nogpobHO onpeaerneHsl NpaBa CreuManmcToB-OLEHLLNKOB B
depepanbHom 3akoHe "O6 oueHoYHoW geaTtenbHocT B PP". OHKM, B 4aCTHOCTW, MMEIOT MpaBo nony4varb
pas3bACHEHUSA U OOMOMHUTENbHBIE CBEAEHMS, HEobXoanMble ANS OCYLLECTBEHNS OLEHKM; TpeboBaTb OT
3aKka34ymka obecneyeHus JocTyna B MOMHOM obbeme K HeOOXOAMMOW OOKYMEHTauuu; 3anpalivsBaTb B
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NMMNCbMEHHOW NN YCTHOW chopMe y TPETbUX NN, MHOpMaLMO, HEOOXOANMYIO NS MPOBEOEHNST OLIEHKM,
3a uUcknoveHnemM nHdopMaLumm, SBnsoLLEencs rocyaapCTBEHHON UM KOMMEPYECKon TanHOW; OTKasaTbCs
OT NPOBEAEHUS OLIEHKM B Clydae HapyLleHWs 3aka34nmkom YCroBui gorosopa (cT. 14).

UTto kacaeTcs 00si3aHHOCTEN crneumanucTta, TO OHM Takke 3akpenneHbl B PenepanbHOM 3akoHe
"O6 wucnonHMTENbHOM MPOM3BOACTBE", a creuuanucTa-oueHuwmka - B ®degepanbHoMm 3akoHe "O6
OueHoYHon pesatenbHoctn B P®". CornacHo cT. 41 depepanbHoro 3akoHa "O6 wcnonmHUTENbHOM
npoussoacTee" crneunanuct obsisaH ABUTBCA MO BbI3OBY CyAebHOro npucTaBa-UcnonHWTens, Aatb
OOBbEKTMBHOE 3akftouYeHne MO MOCTaBMEHHLIM BOMPOCAM WM MOSICHEHWSI MO MOBOAY BbIMOJTHAEMbIX UM
pencteuin. Ha ocHoBaHum c1. 15 ®PepepanbHoro 3akoHa "O6 oueHo4yHOM pOesTenbHoctTM B PO
cneunanncT-oleHWnk  obsisaH  npegocTtaBnaAtb Mo TpeboBaHMIO — 3aka3umka  [OKYMEHT O
npodeccumoHansHoM o06pa3oBaHMK; cooOwaTh 3akasynMky O HEBO3MOXHOCTU CBOEro y4actusa B
NPOBEAEHUN OLEHKN BCrEACTBUE OOCTOATENLCTB, NPENATCTBYIOLNX NPOBEAEHMNIO OOBEKTUBHOWN OLIEHKY;
obecneunmBaTb COXPaHHOCTb LOKYMEHTOB, MOSlydaeMblX OT 3akas3ymka M TPEeTbMX NUL; He pasrnawarb
MHdOPMaLMIO, MOMYYEHHYK OT 3aka3yMka B Xo4e MNPOBEOEHUS] OLIEHKM, 33 WCKITHOYEHMEM Cy4aes,
npenycMOTPEHHbIX 3akoHoAaTenbCcTBoM PO, n T.0.

MoMMMO  CMEeuVanmucTOB-OLEHLLMKOB  apeCcTOBaHHOrO  MMYyLLEeCTBa, B MCMOSHUTENIbHOM
Npou3BOACTBE MOTYT y4acTBOBaTb M ApYyrue cneumanucTbl. Tak, Ha ocHoBaHMM [NoNoXeHMs O MopsiAKe U
YCINOBMSIX XPaHEHWs apeCcTOBaHHOrO WM M3bATOrO0 UMYyLLECTBa AONA ONpedereHnsi UCTOPUYECKOW U
XYOOXECTBEHHON LEHHOCTU UMYyLLEecTBa, OOHApPY)KEHHOro Mpu OMUCKM N apecTe U MMEILEro TaKyto
LEHHOCTb, a TaKke ONpPedeneHus YCNOBMN €ero XpaHeHus MNpUBIEKATCA COOTBETCTBYOLLME
cneumanncTbl UNu crneumanuanpoBaHHble opraHusaumm (n. 8). CormacHo BpemeHHOW WHCTpyKuun o
nopsigke apecrta v peanusaumm npae (TpeboBaHuN), NpUHAOMEXalWMX OOSMKHUKY KaK Kpegutopy no
HEWUCMNONHEHHbIM AEHeXHbIM 00s3aTenbCcTBaM TPeTbUX ML, MO onnaTte (akTUYeckn MNoCTaBMNEeHHbIX
TOBapOB, BbIMNOMHEHHBIX PaboT UM OKasaHHbIX yCryr (4eOUTOpPCKoWM 3a40SMKEHHOCTH) Npu obpalleHun
B3bICKaHUs1 HA UMYLLECTBO OpraHM3auni-4OSIKHUKOB, YTBEPXKAEHHON [pnka3om MuHMcTepcTBa OCTULMM
P® ot 3 monga 1998 r. N 76 <*>, MOXeT ObITb Ha3Ha4YeH crneunanunct, NMEKLLNA COOTBETCTBYHOLLYHO
KBanudvkaumio, Ans NpoBeAEHUS aHanm3a BCeX NMPaBOyCTaHaBNUBAKLNX JOKYMEHTOB, ONpPeaensowmx
0ebNTOPCKY0 3a00JKEHHOCTb, ANS 0A4M OLEHKN AEACTBUTENBHOCTU N MUKBUAHOCTU COOTBETCTBYIOLLEN
0ebuTopcKo 3adormMKEHHOCTM [OOMMKHWKA, AN onpedeneHusi, cobntodeHbl N Bce obsizaTenbHble
PEKBM3NTLI JOKYMEHTOB, NoATBEpXKAaLWmnx 4eOUTOPCKYO 3a00IMKEHHOCTL (N. 12).

<*> BronneTeHb HOPMAaTMBHbIX aKTOB doedepanbHbIX OpraHoB UCMosHMTENbHoW Bnactu. 1998. N
16. C. 15-24.

AHanuanpyss OencTBylOllee  3aKOHOAATENbCTBO,  PErynvpylollee MNpaBOBOE  MOMOXEHUe
creumanucta B WCMOSIHUTENbHOM MNPOM3BOACTBE, MOXHO 3aMETUTb, YTO B HacCTosllee BpeMs
OOOpPOCOBECTHOE  BLIMOMIHEHWE  cneuuanuctaMmm  CBOMX  00s3aHHOCTEM  MpU  MPOU3BOACTBE
NCMNOSTHUTENbHbLIX AEACTBUN NPaKTUYECKM HU4YEM He obecneveHo. OTBETCTBEHHOCTb MPOGECCNOHANBHOMO
OLEHLLMKA, (PM3NYECKOro UMK HpUONYECKOro nvua, npegycMoTpeHHas ®depepanbHbiM 3akoHoM "O6
OLEHOYHOM gedtenbHocTM B PO", 3akntoyaeTcs B OT3bIBE NIMLEH3UN Y NWLA, HAPYLUMBLUENo POCCUIACKOE
3akoHogaTtenbctBo. B PepepanbHom 3akoHe "O6 MCMOMHUTENBHOM MNPOM3BOACTBE" MpegycMOTpeHa
OTBETCTBEHHOCTb 3a OTKa3 WM YKIMNOHEHWE OT [JayM 3aKkfiovYeHuss unu gady 3aBedoMO J10XKHOro
3aKMYeHns cneunannctoM. Ho ykasaHHas HoOpMa 3aKoHa HOCUT OTCbIFIOYHbBIA XapakTep, npegnonaras
YyCTaHOBMEHUE TaKOW OTBETCTBEHHOCTM dhefdeparnbHbiM 3akoHOM. Kak u nepeBoguvk, cneumanvct unm
3KCNepT MoAnexaTr YrofloBHOW OTBETCTBEHHOCTU 3a [Jadvy 3aBeoOMO JIOXKHOTO 3aKruYeHus npu
Npou3BOACTBE NpeaBapUTENBHOMO CreACTBUS U pacCMOTPEHUN 1 pa3pelleHnn gena B cyge (ct. 307 YK
P®). YronoBHad OTBETCTBEHHOCTb 3a aHanoOrM4yHble AEWCTBUS creuuanucta B UCMOMHUTENBHOM
NPOn3BOACTBE 3aKOHOM He NMpeayCcMOTpeHa.

Takum oOpa3omM, ecTb OCHOBaHus yTBepxaaTtb, 4to B cT. 307 YK P® crnegyetr BHecTu
COOTBETCTBYIOLLME W3MEHEHVUS W [OOMOSTHEHWS, MNpegyCMaTpuBaloLLMe YrofiOBHYK OTBETCTBEHHOCTb
nepeBoguYMKa 3a 3aBe4OMO HeNpaBUSIbHbI MEPEBOS W YrONOBHYK OTBETCTBEHHOCTb Creuuanucta 3a
Jayy 3aBeJoOMO JIOKHOIO 3aKk/MOYEeHWss Npyu KX y4acTuM B  WCMOJSTHUTENTbHOM MNPOM3BOACTBE.
OTBETCTBEHHOCTb CreuuanncTa 3a 0TKa3 MUIM YKITOHEHME OT Aayu 3akoyYeHMs BO3MOXHA Ha OCHOBaHUU
cT. 87 ®epgepanbHoro 3akoHa "O6 UCNONHUTENBHOM NPON3BOACTBE".

3. CneumanvavpoBaHHble opraHusaumu, peanusyowme
MMYLLLECTBO AOIKHUKA

CornacHo c1. 54 ®epepanbHoro 3akoHa "O6 MCNONHUTENBHOM MNPOM3BOACTBE" peanusauus
apecToBaHHOIO MMYyLLECTBa [OSMKHMKA OCYLLECTBNSIETCA MyTEM €ro Npoaaxu crneuuanvMavpoBaHHON
opraHu3aumein B BYXMECSUHbIA CPOK CO AHS HanOXeHUs apecTa Ha 3TO MMYLLLECTBO HAa KOMUCCUOHHBIX U
WHbIX JOrOBOPHbIX Havanax, a HeBWXMMOrO UMYLLECTBA - MyTEM NpoBeAeHUs TOProB. VHbIMK crioBamu,
Ha CTaguMu WCMOSHEHWs, CBSI3aHHOW C peanusaumeil MMyLlecTBa [OOSDKHMKA, CreunanmavpoBaHHble
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OopraHu3aumm UrparT OCHOBHYHO POfb, TaK Kak M3MEHEHO MOSIoXeHWe, Korga cydeOHbIA MCNOMHUTENb
HenocpeacTBEHHO OCYLLECTBNAN peanu3auuio apectoBaHHoro wmmyulectBa (ct. 395 [TIK PCOCP).
OpaHako 3Tn N3MeHeHUs He ydTeHbl B M. 2 ®egepanbHoro 3akoHa "O6 MCNONHUTENBLHOM NPOU3BOACTBE",
B KOTOpPOW crneLmanuanpoBaHHble OpraHM3auum He ykasaHbl B YiChe nyL, COOENCTBYOLUX UCMONTHEHWIO
cyaebHbIX akTOB M akTOB APYrMX OpraHoB.

HecmoTpsa Ha umetowmecs B 3aKkoHe HeOOCTaTKM, MOXHO yTBepXdaTb, YTO CydeOHbI npucTas-
ucnonHuTens 00s3aH onpefenatb opMy peanusaumMnm MMyLLECTBa [OOSDKHMKA, nepefaB (PyHKUMIO
HEenocpeacTBEHHOW peanu3aumyM KMyLLEeCTBa CrneuuanmnsavMpoBaHHbIM opraHusauusam  <*>. dopma
peanv3aumM apecTOBaHHOIO MMYyLLEeCTBa 3aBMCMT OT Buaa 3TOro mmyllectea. [pogaxa vmyliectsa
OOIMKHMKA, 3a MWCKIIIOYEHUEM HELBWKMMOrO, OCYLLECTBMSETCA CrneuManu3vpoBaHHON OpraHusaumen,
KOTOpasi CornacHo CBOMM y4peauTenbHbIM SOKYMEHTaM BrpaBe 3aHMMAaTbCst TOProBbIMU onepauusmMmm
OaHHBbIM BMAOM UMYLLECTBA Ha KOMUCCUOHHBIX M MHbIX AOrOBOPHBLIX Havanax. [Npun aTom cnegyeT MMeTb B
BMAY, YTO NPV peanuaaummn onpegeneHHbIX BUOOB MMYLLECTBA YCTaHOBITEHbI HEKOTOPbIE OCOBEHHOCTH.

<*> Cwm.: UykaHoB N. CynebHbIM npycTaBam BeNeHo 3awuiiaTtb roccobcTBeHHOCTL // Poccuiickas
razeta. 1998. 13 HoAGpA.

Tak, B cootBeTcTBUM C 3akoHoM "O BaniOTHOM perynvmpoBaHMM K BantOTHOM KOHTpone" <*>, a
TaKkKe MPUHATBLIX B ero ucnonHeHue [MpaBun coBeplueHus GaHkamu COENnoK Kynnu-npogaxXu MepHbIX
CMUTKOB OparoueHHbIX METanfoB C  (U3MYECKMMU  NMuamu, YTBEPXAEHHbIX [locTaHoBneHveMm
MpaeutenbctBa P® ot 30 uioHa 1997 r. N 772 <**>, ona npogaxu, Hanpumep, 30MnoTbiX CIUTKOB U
OParoueHHbIX KaMHEeW, OMWCaHHbIX Y AOMKHMKA, 3a WCKMIOYEHWEM HOBEMUPHBIX M OPYrUX ObITOBbIX
n3genvii, Heobxogumo npueneYvb OaHK, MOCKOMNbKY MMEHHO GaHKam nNpedocTaBneHo MpaBO MPOSAXKA U
MOKYMKM AparoLeHHbIX MeTannoB U KaMHen. [na npogaxu akumin gormkHa ObiTb NpuBneyeHa bpokepckas
dumpma <**>,

<*> Bepomoctn Cbe3ga HapogHbix genytatoB PP n BepxosHoro Coseta P®. 1992. N 45. Cr.
2542.

<**> Poccuiickas raseta. 1997. 8 nons.

<**> [loctaHoBneHue [MpaButenbctBa PO ot 15 anpensa 1995 r. N 336 "O mepax no pasBuTUIO
pbIHKa LeHHbIX Oymar B P®" // CobpaHue 3akoHogatensctea P®. 1995. N 17. Ct. 1543.

Mpn nNpogaxe Ha KOMUCCUOHHBLIX Ha4yanax Cco cneuuanuanpoBaHHOW opraHM3auven 3akrnoyaeTcd
[AOroBop komuccun, oTBedvarowwmn Tpedoannam rm. 51 K PO n lNpaBunam KOMMUCCUMOHHOW TOProBmnu
HEenpo4OBOSIbCTBEHHLIMU TOBapamu, yTBepxaeHHbIM [NoctaHoBneHmem [NpaButensctea PO oT 6 mioHA
1998 r. N 569 <*>. YkasaHHbIl OOroBOp 3aKmni4aeTcsa B NUCbMEHHOW POpMeE, Kak NpaBuiio, OpraHom
IOCTMUMK Ha onpeaeneHHbin cpok. o MHeHuto B.B. ApkoBa, Takon nopsgok "Mo3BonuvT mM3bexaTb
obpalleHns K pasnmMyHbiM OpraHu3auusam, MMHMMU3MPOBATL AOMOSNHUTENbHbIE pacxodbl” <**>. OgHako,
KaKk yxe OTMevanocb, [AaHHble [OOroBOpbl HE pacnpOCTPaHATCS Ha peanu3aumio  HELBUXMMOro
MUMYLLIECTBA W LIEHHbIX Bymar <***>,

<*> CobpaHue 3akoHogaTenbctBa P®. 1999. N 24. Cr. 2733; 1999. N 42. Ct. 5051; Poccuiickas
raseta. 2001. 27 deBpans.

<**> Apkos B. O6palleHne B3bICKaHWS Ha UMYLLLECTBO OSMKHUKA // Xo3ancTeo u npaso. 1998. N 6.
C. 49.

<***> 3 apxvBa YnpaBneHus 1cTuummn agMmmHucTpaumm Tynbckon obnactm 3a 1998 r.

Peanuzaums vmMmyliectBa OOSMKHMKA Creunanm3vpoBaHHbIMU OpraHM3aumMsiMn He O3Ha4yaeT, YTo
cyneOHbIN NpUCTaB-UCNONHUTENb HE Y4acTBYET Ha JaHHOW CTaguMu UCNOMHUTENbHOTO Npou3BoacTea. Ero
yyacTue 3akntoyvaeTcsl B OCYLLECTBIEHUN KOHTPOMS Haj NPOLECCOM peanusaumm UMyLLEeCTBa OOMKHMKA.
Mpy peanusaumMm HEABMXMMOrO MMYLLECTBA Ha Toprax obasaTtenbHbiM AelncTBreM cyaebHoro npuctaea-
UCMoMHMUTENS NPU MOArOTOBKE K TopramM SIBMSIETCA HanpasfieHne B aapec chneuvannsvpoBaHHON
OpraHv3aLmmn 3asiBKM Ha NPOBEAEHNE TOProB C ykasaHWEM MUHUMAarbHOW Ha4arbHOWM LieHbl MMYLLECTBA,
BbICTABMSIEMOr0 Ha TOPrM, W NPUMOXEHMEM HEOBXOAMMbIX OOKYMEHTOB, MEPEYUCIIEHHbIX B CT. 62
depepanbHoro 3akoHa "O6 UCNONHUTENBHOM NPON3BOACTBE".

HecmoTpss Ha TO 4TO HeENoCpeaCTBEHHOW peanusauuvert MMYyLecTBa [AOMKHWKA 3aHWMarTCs
cneumanusmMpoBaHHble  OpraHuM3auunM, Yy MHOTUX CyAeOHbIX  MPUCTaABOB-UCMONHUTENEN  [aHHOe
NCMONHUTENBbHOE AENCTBUE NPOAOIKAET Bbi3blBaTh ONpeaeneHHble TPYAHOCTU. JTO CBA3AHO C TEM, YTO
HEeKoTopble CcreuManuanpoBaHHble opraHMsauuM He o6nagalT BO3MOXHOCTAMM AMS  peanvsaumm
OTAEnNbHbIX BUOOB apeCcTOBaHHOIO MUMYLLIECTBA, Y HWX OTCYTCTBYIOT CPeACTBa TPaHCMOPTUPOBKU 3TOMO
UMyLLecTBa, NPEeACTaBMTENM YKa3aHHbIX OpraHMsaumii HEeCBOEBPEMEHHO SBMSOTCA MO BblI30BaM
cyOeObHbIX MPUCTaBOB-UCTONMHUTENEN, YeM 33a4epXMBalOT Mnepedady apecToOBaHHOIO MMYLLECTBa Ha
peanusauumio.
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C uenblo yCTpaHeHUs ykasaHHbIX TPYAHOCTEN U yNops4oYMBaHMSA OEATENbHOCTU MO peanva3aumm
UMyLLECTBa AOSMKHUKOB-OpraHusauun NocraHoenexnvem lpaButenscteBa oT 6 aHBapsa 1998 r. N 6 <*>
6bino yTeepxaeHo MNonoxeHne o PenepansHOM SOMTOBOM LeHTpe npu MpaButensctee PO, B koTopoe
MocTtaHoBnenneM lMpasuTtensctea PP ot 10 nonsa 1998 r. N 753 <**> BHeCeHbl HEKOTOPbIE N3MEHEHNSI.
depepanbHbii  OOMTOBOM  UEHTp Obin Npu3BaH co3gaBaTb  OpraHvM3auMOHHbIE, 3KOHOMWYECKMUE,
MHOPMALIMOHHBIE U MHble YCNoBus 3(EKTUBHOIO (PYHKLNOHMPOBAHNS CUCTEMbI MPUHYAUTENBLHOrO
obpalLeHnsi B3bICKAHNSI HA UMYLLECTBO OpraHvM3auni-gosmkHukoB (n. 7 MonoxeHust). B cooTBeTCTBMM C
BO3JTOXEHHbIMW Ha Hero 3agadamu LleHTp He Tonbko nMpu HEOOXOAMMOCTM OpraHu3oBar NepeBO3Ky U
XpaHEeHNe apecTOBaHHOIO MMYLLECTBA OpraHM3auun-AOoiKHMKA, HO W MPOBOAWUST TOPrM MO Mpojaxe
TaKOro MMyLLLECTBa, a Takke MpuBrekarn, B TOM 4YMCle Ha KOHKYPCHOW OCHOBE, CreLvanua3vpoBaHHbIe
opraHusauuu ans peanusauum apecToBaHHOrO MMYyLLLECTBA OPraHn3aunmn-a4omkHMKa Ha KOMUCCUOHHBIX U
WHbIX OOroBOpHbIX Hadanax (n. 8 [lonoxeHusa) <***>. B cnyyae BbinonHeHusa LleHTpoM dyHKUMI
cneumnanmnsMpoBaHHON OpraHu3aummn no peanusauum MMyLLECTBa OpraHvM3aunm-40IDKHMKA OH nony4an 3a
BbINOSHEHHYO paboTy KOMUCCUOHHOE BO3HArpaxaeHue, Kotopoe coctaensano 5% ot cymmel cgenkm (n. 9
MonoxeHus). PenepanbHbI ONTOBOW LEHTP MOr co3AaBaTh TeppuTopuarbHble NogpasfeneHnsi, Yepes
KOTOpble OCYLLLECTBSAN CBOU (PYHKLUKN HA MeCTax.

<*> Poccuiickas raseta. 1998. 15 aHBaps.

<**> CobpaHue 3akoHogatenbcTBa P®. 1998. N 29. Crt. 3561.

<***> [pukas muHucTpa toctuumm PP ot 12 Hoabpa 1998 r. N 166 "O6 ynydweHum paboTkbl Mo
oTOOpy crneunanmnaMpoBaHHbIX OpraHM3auun Ans Npogaxun apecTtoBaHHOro mmywectsa" // Poccuiickas
raseta. 1998. 1 gekabps.

B HacToswee Bpemsa dyHkuun PenepanbHoro gonrosoro UeHTpa npu [lMpasutenbctee PO
nepenaHel Poccuiickomy doHay degepanbHoro umyuiectsa <*>. Ha ocHoBaHuu [locTaHOBREeHus
MpaButenbctBa P® Tenepb peanusaums umyllecTBa, KOH(UCKOBAHHOrO WM apecTOBaHHOIO Ha
OCHOBaHUN CyAeOHbIX PELUeHUn U akToB APYrMX YNONHOMOYEHHbIX OpPraHoB, B TOM 4uCie UMYLLECTBA,
Haxogsuieroca 3a pybexom, a Tawke OeCcXO03dMHOro UMYLLECTBA, U3BbATOTO MPaBOOXPaAHUTENbHLIMU
opraHamu npu MpoBeAEHUN OMNepaTUBHO-PO3bICKHLIX MEPOMNPUSITUNA, OCYLLECTBMASIETCA WCKIHOYUTENBHO
Poccuiickum  oHgom denepanbHOro  UMyLLECTBa, €ro  TepputopuanbHbIMU - OTAEMEHUSMU U
OTOOpaHHBIMM Ha KOHKYPCHOWM OCHOBe npeactaButenamu. degeparnbHble OpraHbl UCMOMHUTENBHOWN
BMactM, B TOM 4uCNe opraHbl KCTMUMWM, NO Hanoram u cbopam, TaMOXEHHbIE OpraHbl, OpraHbl
BHYTPEHHUX Oen W Apyrve, OOMXKHbl 3aKniounTb cornawleHns ¢ Poccuiickum doHaoM dhenepanbHOoro
MUMYyLLIECTBA, ONpPedensowme nopsgok U yCrnoBusa Ux B3aMMOLENCTBMS NPW NPOL4aXe apeCcTOBaHHOMO U
KOH(PMCKOBaHHOIO UMyLLLECTBa.

<*> [loctaHoBneHue [NpaButensctea PO ot 21 gekabpsa 2000 r. N 980 "O nepepaye dyHKUMNA
depepanbHoro gonrosoro ueHTpa npu [paButenbctBe P® Poccurickomy ¢oHay denepansHoro
nmyulectea" // Poccunckas raseta. 2001. 6 aHBaps.

MpunoxeHne

OCHOBHbIE HOPMATUBHbIE NMPABOBbIE AKTbl, PEFTTIAMEHTUPYIOLLIME
MCMNOJNIHEHUE CYOEBHbIX AKTOB U AKTOB UHbIX OPFTAHOB

depepanbHbIvi 3akoH oT 21.07.1997 N 118-d3 "O cyaebHbix npuctaBax”

depepanbHbin 3akoH oT 29.07.1998 N 135-03 "O6 oueHo4yHOM OesTenbHOCTM B Poccumnckon
denepaummn”

depepanbHbIn 3akoH oT 21.07.1997 N 119-03 "O6 ncnonHuTensHom nponssoacTtee”

ApOuTpaxHbIV NpoLeccyanbHbIv kogekc Poccuickon Pepepauum ot 24.07.2002 N 95-3

MpaxkgaHckmi npoueccyanbHbli kKogeke Poccuinckon ®epepaunm ot 14.11.2002 N 138-93

depepanbHbii 3akoH 0T 11.07.2002 N 90-93 "O patudmkaummn cornaiwiennss mexagy Poccuickon
®depepauven n Pecnybnukon benapycb O nopsgke B3aUMHOMO WCMOSTHEHUS CyOebHbIX aKToB
apbutpaxHbix cygoB Poccuiickon Pegepaumnm n xo3ancTBeHHbIX cyaoB Pecnybnukn Benapycbk”

Cornawenue mexgy P® n Pecnybnukon Bbenapyce ot 17.01.2001 "O nopsgke B3avMHOrO
NCrNonHeHnst cyaebHbix akToB apOuTpaxHbIXx cydoB Poccunckon degepaumm M XO3A9NCTBEHHBIX CyA0B
Pecnybnukn Benapycb"

MoctaHoBnenne KoHctutyuuoHHoro Cyga P® ot 30.07.2001 N 13-I1 "o pgeny o npoBepke
KOHCTUTYLIMOHHOCTM NOMNOXEHWUN NOANYHKTa 7 nyHKTa 1 ctatbu 7, nyHkTa 1 ctaten 77 u nyHkTa 1 ctaTbu
81 depnepanbHoro 3akoHa "O6 MCNONHUTENBHOM MPOM3BOACTBE" B CBSA3M C 3anpocaMu ApOUTpaXKHOro
cyna BopoHexckon obnactn, ApbutpaxHoro cyga CapartoBckow o06ractu m xanobow OTKpbITOro
aKunoHepHoro obulecTtea "Paspes "U3bixckun”

73



Yka3 lMpesngeHta PO ot 14.02.1996 N 199 "O HekoTOpbIX Mepax Mo peanunsaumu peLueHuin ob
obpalLeHnn B3bICKaHWS HaA MMYLLECTBO OopraHu3aumin” (BMecTte ¢ "BpeMeHHbIM MOMOXEHNEM O MOPSiAKe
obpalleHnst B3bICKaHMS Ha MMYLLECTBO OpraHv3aumn”)

MoctaHoBnenne [lpaButensctBa PO ot 27.05.1998 N 516 "O gononHUTEnbHbIX Mepax Mo
COBEpLUEHCTBOBAHMIO NpoLeayp obpalleHns B3biCKaHUsI HA MMYLLIECTBO OpraHu3aumin”

MocTtaHoBnenne [MpaButensctBa PP ot 26.06.1998 N 659 "O6 ytBepxaeHuun [lonoxeHus o
BHEDOODKETHOM hOHAE Pa3BUTUSA UCMONTHUTENBHOrO Npou3BoacTea”

MocTtaHoBnenne [MpaButensctBa PP ot 07.07.1998 N 723 "O6 ytBepxaeHun [lonoxeHus o
nopsigke 1 yCrioBUSIX XpaHEHMST apeCTOBAHHOIO 1 U3bSTOrO MMyLLecTea"

MocTtaHoBenenwne MNpasutensctea PP ot 12.08.1998 N 934 "O6 ytBepxaeHun Nopsiaka HanoxeHus
apecTa Ha UeHHble bymarn"

MocTtaHoBnenne [MpaButenbctBa PO oT 25.11.1998 N 1380 "O mepax Mo yperynmpoBaHuto
B3aMMHOW MPOCPOYEHHON 3a40/MKEHHOCTN"

MocTtaHoeneHwne MpaBuTtensctea PO ot 21.12.2000 N 980 "O nepegave cdyHkumnn PenepanbHOro
ponrosoro UeHTpa npu lNpasutensctee Poccunckon denepaummn Poccunckomy doHay depepansHOro
nmyuiecrsa”

MocTtaHoBenenwne lNpaButensctea PP ot 22.02.2001 N 143 "O6 ytBepxaeHumn MpaBun B3bIiCKaHWSA
Ha OCHOBaHUWM WUCMOMHWTENbBHbIX JIMCTOB CyAeOHbIX OpraHoB CpeacTB MO AEHEXHbIM 0bs3aTenbCcTBam
nony4vaTenen cpencte doegepansHoro oogxera”

MocraHoeneHue [lpaButenbctBa P® o1 09.09.2002 N 666 "O nopsgke WCMNONHEHUS
MuHucTtepcTBom chuHaHcoB Poccuiickon ®epepauumn cynebHbIX akToB MO UCKaM K kasHe Poccumnckon
denepaummn Ha BO3MELLLEHNE Bpeaa, NMPUYMHEHHOTO HE3aKOHHbIMU AenCcTBUsIMU (6e30encTBUeEM) OpraHoB
rocygapCTBEHHON BNACTK NGO AOMKHOCTHBIX f1L, OPraHOB rocy4apCTBEHHON BnacTn"

Mpuka3z MwuHiocta PP ot 03.07.1998 N 76 "O mepax NO COBEPLUEHCTBOBaHMIO npoLlenyp
obpalLeHnst B3bICKaHUSI HAa UMYLLLECTBO OpraHu3aumn” (BMmecte ¢ "BpeMeHHON MHCTPYKUMEN O Nnopsiake
apecta M peanusauun npaB (TpeboBaHWiA), NpuUHagnNexawmx OOJDKHUKY Kak KpeguTopy Mo
HEWCMOJTHEHHBbIM OEHEXHbIM 0093aTenbCcTBaM TPETbLUX UL, NO onniaTe PakTUYECKN MNOCTaBIIEHHbIX
TOBapOB, BbIMNOMHEHHBIX PaboT UM OKasaHHbIX yCryr (4eOUTOpPCKOWM 3a40SMKEHHOCTH) Npu obpalleHum
B3bICKaHUs1 HA UMYLLLEECTBO OpraHn3aunii-gOIIKHUKOB")

Mpukaz MuHocta PO ot 27.10.1998 N 153 "O6 obsisaTenbHOM HasHadeHuM crneuuanucta npu
OCYLLECTBMNEHMM OLIEHKM LIEHHBIX OyMar, Ha koTopble obpallaeTcs B3bickaHue"

Mpukada MwuHiocta PO ot 12.11.1998 N 166 "O6 ynyyweHun pabotel no oTbopy
cneumnanmnsnpoBaHHbIX OpraHn3auuin Ang NPoaaxyu apecToBaHHOro umyllecrsa”

Mpuka3 MuHiocta PO ot 03.08.1999 N 226 "O6 ytBepxaeHun VIHCTpyKUMKM O NopsiAKe UCTONMHEHNS
cyaebHbIMM NpucTaBaMuM pacnopsiKeHUn npepcegaTens cyga, Cydbyu Uy nNpeacenaTtenbCTBYHOLWEro B
cynebHoM 3acedaHum M B3aMMOZEWCTBUSI CydeOHbIX MNPUCTaBOB C  AOMMKHOCTHBIMW NMuaMu 1
rpakgaHamm npy UCNonHeHnn obsi3aHHOCTEN NO 0b6ecneyYeHnto YCTaHOBITEHHOIO NOpsiAKa AEeATENbHOCTY
CY[OB N y4acTusi B UCMONMHUTENbHOW AeATenbHOCT"

Mpuka3 MuHiocta P® ot 24.08.1999 N 248 "O6 yTtBepxaeHuu lNopsigka nepegayn u peanusaumm
KOH(OMCKOBAHHOIO 1 apecToBaHHOro nmyliecrea”

Mpuka3 MuHiocta P® ot 20.12.1999 N 364

Mpukas MHC P® N BI'-3-10/265, MuHiocta P® N 215 ot 25.07.2000 "O6 ytBepxaeHun lNopsigka
B3aMMOZENCTBUSI HArNoroBbIx opraHoB Poccuiickon depgepaumm n cnyx6 cyaebHbIx NpMCTaBOB OpraHoOB
toctumm cybbektoB Poccuiickon dPegepaumm nNo NPUHYAUTENBHOMY MWCMOMHEHUIO MOCTAHOBIEHWN
HaroroBbIX OPraHOB U UHBIX MCMOMHUTENbHBLIX JOKYMEHTOB"

PacnopsixxeHne ®COH P® ot 27.12.1999 N 48-p "O6 yTBepxaeHun NonoxeHms o Npon3BOACTBE
no genam oOpraHu3auui, B OTHOLIEHUW KOTOPbIX MPUHSTHI pelleHus o6 obpaleHny B3bICKaHMA Ha
nmyLecTso"

Mpuka3 MunduHa PP ot 26.04.2001 N 35H "O6 yTBEepxaeHun VIHCTpYKUMKM O NOpSAKE NPUMEHEHMS
opraHamu  defepanbHOr0  KasHadencTBa Mep MPUHYXKOEHUS K Hapywmtensm  OrKeTHOro
3akoHofaTenbCTBa poccunckon doegepauumn”

Mpuka3d MuHdpmHa PO ot 08.04.2003 N 30H "O6 yrtBepxaeHumn [paBun opraHmsauuym paboTbl
MuHucTepctBa cmHaHcoB Poccuiickon denepauum o MCNOMHEHUIO CyAeOHbIX akTOB MO UCKaM K KasHe
Poccuickon ®egepauum Ha BO3MELLEHNE Bpeaa, NMPUYMHEHHOTO TPaXKOaHVHY WIM IOPUGNYECKOMY ULy
HEe3aKOHHbIMU OencTBusaMn (6e3gencTBneM) opraHoB rocy4apCTBEHHOW BriacTv NnbO AOMKHOCTHBIX MWL
opraHoB rocygapcteseHHon snactu”

Mpukaz MwuHpuHa PP ot 09.06.2003 N 494 "O nopsigke BBedeHusi B gewnctBue [lpukasa
MuHuctepctBa cuHaHcoB Poccuinckon ®epepauum ot 8 anpens 2003 r. N 30H "O6 yTBEpxaeHwm
npaesun opraHusauum pabotbl MuHucTepcTBa duHaHcoB Poccuiickon depepaumm MO UCMOSHEHMWIO
cyaebHbIX akToB no uckam K kasHe Poccuickon ®Pepepaumm Ha Bo3MelleHWe Bpea, NMPUYUHEHHOro
rpaXgaHuHy WM IOpUONYECKOMY WUy  HE3akOHHbIMK  AencTBusmn  (6esgenctenemM) OpraHoB
rocygapCTBEHHON BNACTK NGO AOMKHOCTHBIX f1L, OPraHOB rocygapCTBEHHON BNacTn"

74



Mpukasa MHC P® ot 23.01.2003 N BI-3-28/23 "O6 ytBepxaeHun [lopsigka npenocTaBneHus
HanorosbLIMM opraHamu MHdopmauumn BabickaTesnto"

Mpuka3s MuHpumHa PO ot 15.05.2001 N 36H "OO6 yTtBepxaeHum [paBun opraHmsauum paboTbl
MwuHucTepctBa uHaHcoB Poccuiickon ®depepaumm u  TeppuTopuanbHbIX oOpraHoB drefeparbHOro
KasHadyenctBa MwuHucTepctBa duHaHcoB Poccuiickon ®Pegepaumm N0 B3bICKAHUMIO HA OCHOBaHWUU
NCMNOMHUTENBHbIX NUCTOB CyaebHbIX OpraHoB CpeacTB MO AEHEXHbIM obs3atenbcTBam nony4vatenen
cpeacTB doeaepanbHoro ooaxkera”

"TlonoxeHne o nopsiake npuema u UCNOSTHEHMS KPeaAUTHbIMU OpraHu3auusmu, nogpasgeneHnamm
pacyeTHOM ceTn OaHka PoccuMu UCNOMHUTENBHBLIX OOKYMEHTOB, MNPEeAbABISIEMbIX B3biCKATENAMU-
dwmsnueckumm nuuamn"(yte. LIB P® 26.03.2003 N 221-I1)

Pacnopsikenne P®OU ot 29.11.2001 N 418 "OO6 yrBepxaeHun [lopsgka opraHusauum wu
NpOBELEHUS TOProB MO MPOAAXKe apecTOBAHHOIO U U3LATOMO MMYLLECTBA, @ TakkKe KOH(UCKOBAHHOIO,
6eCcx03aNHOro N MHOro UMYLLLECTBA, obpalleHHoro B cobcTBeHHOCTb Poccuickon ®epepaummn”

Mucbmo MK P ot 08.08.2001 N 14-10/31535

Mucbmo MuHdomHa P& ot 08.02.2002 N 03-01-01/02-63

Mucbmo MuHiocta PO ot 20.03.2003 N 06/2667-AM

MoctaHoenenne lNneHyma BAC P® ot 03.03.1999 N 4 "O HeKOoTOpbIX BOMpPOCaX, CBA3AHHbIX C
obpalleHnem B3bIiCKaHUSA Ha akuun”

MocTtaHoenenne MNMneHyma BAC P® ot 09.12.2002 N 11 "O HeKOTOpbIX BOMPOCaXx, CBA3aHHbIX C
BBeJEeHVEM B AencTBne ApOuTpaxkHOro npoLeccyanbHoro kogekca Poccuiickon ®epgepaumn’

Onpegenexune BepxosHoro Cyga P® ot 19.02.2002 N KAC 02-51

MocraHoenenue I'A ®C PP ot 09.09.2003 N 4289-11l Il "O npoekte denepanbHoro 3akoHa N
316509-3 "O BHeceHun gononHeHusa B PenepanbHbein 3akoH "O6 MCNONHUTENBLHOM Npou3BoacTBe” (B
yacTn obecneyeHns 3awuTbl CPeaCTB KITMEHTOB NPOJECCUOHANTBbHBIX YHAaCTHMKOB PbIHKA LEHHbIX bymar)”

Mpoekt depepanbHoro 3akoHa PP "O BHeceHun pononHeHust B PepepanbHbil 3akoH "O6
UCMOMHUTENBHOM  Mpom3BoAacTBe" (B 4YacTm  obecneyeHus  3awuTbl  CPEACTB  KIMEHTOB
npodeccroHarbHbIX YH4aCTHUKOB PbIHKA LEeHHbIX Gymar)"

WcnonHutenbHbin  kogekc Poccunckonn  Pepepaumm  (MpoekT  CTPYKTYpbl € MPUMEPHBIM
cofepxaHvem)

MUHUCTEPCTBO ®UHAHCOB POCCUMACKON ®EQEPALINA

NMPUKA3
ot 8 anpensa 2003 r. N 30H

OB YTBEPXOEHUN

NPABUI OPFAHU3ALMN PABEOTbl MUHUCTEPCTBA

®UHAHCOB POCCUNCKON ®EOEPALIUM MO UCMNONMHEHUIO
CYLOEEBHbLIX AKTOB MO UCKAM K KA3SHE POCCUACKOW ®EQEPALINU

HA BO3MELLEHUE BPEJA, MPUYUHEHHOIO MrPAXXOAHUHY
WU IOPUOUYECKOMY NULY HE3AKOHHbIMW OEUCTBUAMU

(BE3AENCTBWUEM) OPFAHOB rOCYOAPCTBEHHOU

BITACTU NNIMBO AOMKHOCTHBIX NUL, OPTAHOB
rOCYOAPCTBEHHOW BNACTHU

B uensix opraHusauum pabotsl MuHncTepctea omHaHcoB Poccuiickon ®egepaumm no NCNONHEHNIO
MoctaHoeneHnus lMpaButenbctBa Poccuickon depepauum ot 9 ceHTAbpsa 2002 r. N 666 "O nopsigke
ncnonHennss Munmnctepcteom uHaHcoB Poccuiickon depepaumm cyaebHbix akToB MO UCKaM K Ka3He
Poccuickon ®depepaumm Ha BO3MeELLEHME Bpeda, MNPUYUHEHHOTO HE3aKOHHbIMKM  OENCTBUSMU
(6e3genctemem) opraHoB rocyapCTBEHHOW BriactTu Nnbo LOMKHOCTHBIX fML, OPraHoB rocygapCTBEHHON
Bnactn" npukasbiBato:

1. YT1Bepautb npunaraemble [lpaBuna opraHudauum paboTbl MwuHMcTepcTBa UHAHCOB
Poccuickon defepaumm no ncnonHeHno cygebHbIX akToB No Uckam K kasHe Poccunckon degepaumm Ha
BO3MELLEHNEe Bpeda, NMPUYMHEHHOIO MPaXKO4AHWHY UMW HOPUOUYECKOMY NULY HE3aKOHHBIMU AENCTBUSAMM
(6e3gencTemem) opraHoB rocyapCTBEHHOW BriacTu Nnbo AOMKHOCTHBIX NWL, OPraHoOB rocygapCTBEHHON
BMacTu.

2. NHdopmaumnoHHo-TexHNYeckoMy aenaptameHTy (flanaes I.I.) B cpok go 1 Hoabps 2003 roga
paspabotate M BHeOpPWUTb NporpammMHoe obecrneyeHne ANA peanu3auuMu npunaraembix [pasun B
MwuHucTepcTBe huHaHcoB Poccuinckon ®egepaumn.

3. KoHTponb 3a wucnofnHeHnem HacToswero [lpukasa BO3NMOXUTb Ha MNEPBOro 3aMecTUTENs
MwuHuctpa domHaHcoB Poccuiickon ®enepaumnm Basanosa C.HO.

MwuHucTp
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AJLKYOPWVH

MpunoxeHne

K MNpukasy

MwuHucTepcTBa oMHaHCOB
Poccuiickon depeparimu
ot 8 anpens 2003 r. N 30H

NMPABUNA
OPIrAHU3AUUN PABOTbI MMUHUCTEPCTBA ®UHAHCOB
POCCUUCKON ®EQEPALIMM MO UCNONHEHUIO CYAEBHbIX AKTOB
MO UCKAM K KASHE POCCUWCKOW ®EOQEPALIUU HA BO3MELLEHUE
BPEOA, MPUMUHEHHOIO NrPAXXOAAHUHY UINTN FOPUANYECKOMY NnULlY
HE3AKOHHbIMW OENCTBUAMU (BE3AEACTBUEM) OPFAHOB
rOCYOAPCTBEHHOM BNACTU NIMBO AOMKHOCTHbIX Nl
OPIrAHOB rOCYOAPCTBEHHOW BNACTHU

1. Hactosiwme [lpaBuna paspaboTaHbl B COOTBETCTBMM C [locTaHoBneHuem [lpaButenbcrea
Poccuiickon ®epepaumm ot 9 ceHtsibpst 2002 r. N 666 "O nopsiake mcnonHenuss MUHMCTEPCTBOM
huHaHcoB Poccuickon Pepepaumm cygebHbIX akToB MO uckaM K kasHe Poccunckon depepauum Ha
BO3MELLEHVE Bpeda, MNPUYMMHEHHOTO  HE3aKOHHbIMW  gencTBuamn  (6e3gencTBMem)  OpraHoB
rocygapCTBEeHHON Briactu nNubo LOMKHOCTHBIX UL, OpraHoOB rocyAapCTBEHHOW BnacTu" v onpegensioT
nopsigoKk opraHmsauum pabotel MuHucTepctBa dwmHaHcoB Poccunckon ®Pepepauym (ganee -
MuHUCTEPCTBO) MO WCMOMHEHMO cyaebHbIX akTOB MO UckaM K Ka3He Poccuiickon ®depepaunm Ha
BO3MELLlEeHMEe Bpeda, NMPUYUHEHHOTO FPaXKOaHVHY UMW IOPUAMYECKOMY NULY B pe3ynbTaTe He3aKOHHbIX
aencteui (6e3gencTems) rocyaapCTBEHHbIX OPraHoB NMBO AOMKHOCTHBIX MWL, 3TUX OPraHoB, B TOM 4Yucne
B pe3ynbTarte wu3gaHus He COOTBETCTBYHLLEro 3aKOHy WM  WMHOMY MpaBOBOMY akTy akTa
rocy4apCTBEHHOIO OpraHa, a Takke Bpefa, MPUYMHEHHOTO rPaXdaHWHy B pesynbTaTe HEe3aKOHHOro
OCYXXOEHWS1, HE3AKOHHOIO MPUBMEYEHMST K YrONTOBHOW OTBETCTBEHHOCTWU, HE3AKOHHOrO MPUMEHEHWS B
KadecTBe Mepbl MPEeCcCeYEeHUss 3aKIYeHMs Nogd CTpaXy WM MOAMUCKA O HeBble3ne, HEe3aKOHHOro
HaNoOXeHNss agMUHUCTPATUBHOIO B3bICKaHMS B BUOE apecTa WU UCMpaBUTENbHbIX paboT, a paBHO
Bpeaa, NPUYUHEHHOTO FPaXka4aHUHY UMW PUONYECKOMY NUuy B pe3yrbTaTte HEe3aKOHHOW OeATErNbHOCTU
OpraHoB [A03HaHMWSA, NpeaBapuUTENBHOIO CREACTBUS, NPOKypaTypbl U cyaa (ganee - BO3MeLLeHVe Bpeaa,
NPUYMHEHHOIO HE3aKOHHbIMK OeVCTBUSMU (6e34enCcTBMEM) OpraHoOB rocy4apCTBEHHOM BRacTn nubo mx
OOIMKHOCTHbIX 1nLL).

2. B uensx vcnonHeHusa cygebHOro akrta mo UCKy K kasHe Poccuiickon Pegepaumm B3bicKaTemnb
npencraenseT B MUHUCTEPCTBO criegytolme JOKYMEHThI:

a) MCNOSTHUTESbHBIN NMNCT O B3bICKAHWM U3 Ka3Hbl Poccuiickon Pefepaumm OEeHEXHbIX CPEACTB Ha
BO3MELLEHVE Bpeda, MNPUYMMHEHHOrO  HE3aKOHHbIMM  gencTBuamn  (6e3gencrBmem)  OpraHoB
rocygapCTBEHHON BNACTK NGO MX AOMKHOCTHBIX MWL (Aanee - UCMONHUTENbHBIN NCT);

0) 3aBepeHHyl0 B YCTAHOBIIEHHOM MOPSAKE KOMuio cydebHoro akra, AN UCMONHEHWUs KOTOPOoro
BblaH MCMOMNMHUTENbHbIN JTCT;

B) 3asBreHNe B3bICKaTens C yKasaHWEM PEKBM3UTOB OaHKOBCKOrO CYeTa, Ha KOTOPbIA AOSMKHbI
ObITb NepeyvncneHbl CPeAcTBa, Noasiexalme B3bICKaHNIO.

3. lMoctynuBwnin B MUHUCTEPCTBO WCMOMHUTENMbLHLIA NUCT C MPUMNOXEHUSMWU, He Mo3gHee
crnegywowero pabodero OHA CO OHA WX npedbsaABneHns B MuHUCTepCTBO, pernctpupyetcs
HenaptameHTOM ynpaBneHuss genamum M kagpoB MuHuCTepcTBa B YCTAHOBMIEHHOM MOPSAKE WU
nepegaetcs B NOANIMHHUKE B [enapTaMeHT OHOAXETHOM MNONUTUKM, a B konuu - B HOpuaudeckuii
AenapTaMeHT.

4. [lenaptameHT OLOMKETHOW MONMUTUKM B TedeHue paboyero OHSA OCyLLeCTBASET perncrpaumio
BCEX oOMnepauui C MCMNOSTHUTENbHBIMW JIMCTaMM B JXypHane perncrpauum UCMOMHUTENBHbIX JIMCTOB
(Mpwnoxenue N 1 k HacToswmM [MpaBunam).

5. KOpugunuecknii penapTtameHT B TeyeHne nsaTM paboymx OHEW CO AHS MOCTYMNeHus B
MWHUCTEPCTBO AOKYMEHTOB, NPEACTaBMNEHHbIX B3bICKATENEM, MPOBEPSIET UX:

- Ha cooTBeTCTBME TPEOOBaAHNSIM, YCTAHOBINEHHBIM MYHKTOM 2 HacToswwux [Npasur;

- Ha cobngeHve YCTaHOBIMEHHOro 3akoHodatenbcTBOM Poccuickon depepaumm cpoka
NpeabsiBNEHNSA NCNOMHUTENBHOMO NNCTa K UCMOMHEHWIO;

- Ha cooTBeTCcTBME TpeboBaHMAM 3akoHogaTtenbcTBa Poccuiickon ®degepauum M MHbIM
HOPMAaTMBHbIM NMPABOBbLIM aKTaM.

lMocne npoBepkn JOKYMEHTOB, NPEeACTaBNeHHbIX B3bickaTenem, KOpuanyeckun genaptTameHT:

- HarnpaensieT B [enapTtameHT OMKETHOM MONMUTUKU 3aKITOYEHUE O Hanuyum OCHOBaHWA Ans
BO3BpaTa WCMOJTHUTENBHOrO NMCTa B3bICKaTENO 6e3 NCMOSTHEHMS, B Cly4Yae HapyLlUeHWUsl Kakux-nmbo n3
yKa3aHHbIX TpeboBaHWI;
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- HanpasnsieT B (pefepanbHbli OpraH rocyfapCTBEHHOW BacTu, YKa3aHHbI B UCMOMHUTENbHOM
nucTe, NO nNoYTe 3akasHbIM MUCbMOM C YBEOOMSIEHMEM O BPYYEHUW UMM BpydaeT MO4 Pacrmncky
npeAcTaBUTENO yKasaHHOro efepanbHOro opraHa rocyapCTBEHHON BNACTU KOMUIO UCMOMHUTENbHOro
nucta gnsa nonydeHus uHdopmauum o6 obxanoBaHun cypebHoro akta no gaHHomy aeny. [pu
HanpasneHun egepansHOMY opraHy rocyfapCTBEHHOW BracTW HECKOSbKUX UCMOMHUTENbHbIX NUCTOB
OHU NepefalTcs B BbilLieyKa3zaHHOM NopsiaKe no Orucu.

6. B TeueHne gByx paboumx gHeW co OHS Nony4YeHus OT dbefepanbHOro opraHa rocynapCTBEHHOM
BMacTh, YKa3aHHOro B MCMOSIHUTENbHOM nncTe, MHdopmauun 06 obxanoBaHum cygebHoro akrta no
AaHHomy geny KOpuanyeckun genapTaMeHT NpeacTaBnsieT ee B [lenapTameHT Olo4)KETHOM NOMUTUKM.

7. B cnyyae, ecnn B UCMOMHMTENBHOM NIUCTE B KayecTBe OTBETYMKA YykazaHO MuHUCTepCTBO
ouHaHcoB Poccuiickon depgepaummn, HOpunandeckuii genaptaMeHT NpeactaBnsieT B MeCSYHbI CPOK CO
OHS1 MOMyYeHUs1 KOMWU [JOKYMEHTOB, YKa3aHHbIX B MyHKTe 2 HacTtoswux [lpasun, B [enaptameHT
OHODKETHON MONMUTUKN LOKYMEHTbI, OTMEHSIOLLME WM MPUOCTaHaBMMBAKOLMNE UCTNOMHEHNE cyaebHoro
akTa, Nnbo nHdopmaumo 06 OTCyTCTBMU OCHOBaHUN K oOxanoBaHuto cyaebHoro akra, A4S UCMONHEHUs
KOTOPOro BblgaH UCMOJTHUTENbHbIN JIUCT.

8. [enaptameHT OMKETHOW MNOMUTMKA BO3BPALLAET [OKYMEHTbI, YKa3aHHble B MyHKTE 2
HacToswmx [MpaBwmn, B3bICKATEMO MO NOYTE 3aKasHbIM NMMCbMOM C YBEAOMSIEHMEM O LOCTABKE B TEYEHME
Tpex pabounx OHeW Co OHs nonyyveHust uHdopmaumm oT KOpuaudeckoro genapTtaMeHTa O Hanmumm
OCHOBaHWI A51si BO3BpaTa UCMONHUTENBHOIO nNucta 6e3 NCNONHEHNs.

B conpoBogMTENBHOM MUCbME LOIMKHbI ObITb YKa3aHbl OCHOBAHWS BO3BpaTa MCMOHUTENBHOMO
nucra:

- HapyLleHWe YCTaHOBIEHHOMO 3akoHogaTenscTBoM Poccuiickon ®egepauum cpoka npegbaBrieHnst
NCMOMNMHUTENbHOMO NUCTA K UCTMIONHEHUIO;

- HECOOTBETCTBME [OKYMEHTOB, YKa3aHHbIX B MyHKTe 2 Hactoswwmx [lpaBun, TpebGoBaHUsIM
3akoHogartenbcTBa Poccuiickon Pefepaumn M MHbIX HOPMATMBHBIX MPaBOBbIX aKTOB WIIM OTCYTCTBUE
Kakoro-nnbo 13 aTnx JOKYMEHTOB;

- HanuumMe OOKYMEHTa, OTMEHSIOLEro 1M NpMocTaHaBNMBaOLLEro UCMONMHEHNe cynebHoro akra,
OJ1S1 UICNOJTHEHNS! KOTOPOTO BblAaH UCMOMNMHUTENbHbIA NNCT.

9. He nosgHee Tpex pabo4ymx OHEN CO OHSA MONy4YeHus MHopmaumm 00 OTCYTCTBMM OCHOBAHUI K
obxanoBaHuo cygebHoro akra, Anst UCMOSIHEHMS KOTOPOro Bbl4aH MCMOMHUTENbBHbBIV NUCT, [lenapTaMeHT
OHOOKETHON MOMUTUKM OCYLLIECTBIISIET UCMOMHEHNE UCMONHUTENBHOIO NNCTA.

10. Pacxogbl denepanbHOro 6wopkeTa NO  UCMNONMHEHUO TpeboBaHui, coaepXalmxcs B
WCMOSTHUTENBHOM JIUCTE Ha BO3MeELleHMe Bpena, MPUUYNHEHHOTO HENpPaBOMEPHbIMU AENCTBUSMU
(6e3gencTemem) opraHoB rocyapCTBEHHOW BNacTu MO0 UX OOSMKHOCTHBLIX NUL, NpeaycMaTpuBatoTcs B
CBOAHOM OHOOKETHOM pocnuvcu dhepgepanbHoro OrogkeTa Ha COOTBETCTBYHOLMIA (PMHAHCOBLIA rog Mo
rnaee 092 "MuHucTtepctBo hmHaHcoB Poccunckon ®epepaummn” no pasgeny 30, nogpasgeny 04 "Mpoune
pacxodbl, He OTHECeHHble K ApyrMMm nogpasgenam”, ueneson cratbe 515 "lNpoune pacxogbl, He
OTHECEeHHble K OpyruM ueneBbiM cTaTbaM", Buay pacxogosB 397 "lMpoune pacxofbl, HE OTHECEHHble K
apyrum Buaam pacxogos”, kogy SKoHomudeckon knaccudukauum 111040 "Mpoune Tekywmne pacxoabl”
OromkeTHOM knaccndukaumm Poccuinckon ®egepaumn.

11. JenaptaMeHT OHOLKETHOM MONUTUKU OCYLLECTBNASET MOATOTOBKY MMATEXHbIX MOPYYEHUA Ha
rnepeyncrieHMe cpeacts, HeobXoouMbIX [Onsl  WUCMOMHeHMs1  TpeboBaHWiA, CcoAepXaluxcsa B
WCMOJTHUTENBHOM NUCTE, U NepedaeT ero BMeCcTe C OpUrMHaroM WCMONHUTENBHOro nucta B [naBHoe
ynpaBneHue degepanbHOro KasHavyencraa.

12. maBHOe ynpaeneHve defepanbHOro KasHayencTsa Ha OCHOBaHWUW MOSYYEHHOro NnaTeXHoro
MOpyyYeHMs1 Ha MepeyvncrieHne CPeAcTB, ykasaHHOro B nyHkTe 11 [MpaBun, nepeyucnseT OeHEeXHble
cpefcTBa C NIMUEBOrO cyeTa nonyyatens cpeacts degepanbHOro drogkera, oTKpbIiToro [enaptameHTy
OrooKEeTHOM MONMUTUKM B [MaBHOM ynpaBneHun cegepanbHOro kasHavyemcrBa, Ha OaHKOBCKMIM CYET,
YKa3aHHbIM B 3asBMEHUN B3bICKaTENS.

OpurmHan WCMOMHUTENbLHOrO nucta € OTMeTkow [naBHOro ynpaBneHus henepanbHOro
KasHayencTBa O MOJSIHOM MCMOMHEHUN TPebOOBaHUM UCMOMHUTENBHOIO NIUCTA, C yKa3aHWeM Homepa U
OaTbl  MMAATeXHOro  MOpPYyYeHMs, CYMMbl  B3bICKaHHbIX  CpPeACTB, O(OPMIIEHHbLIA  MOAMNUCHIO
YMOITHOMOYEHHOTIO Nl 1 neyatbio [MaBHOro ynpaeneHus deaepanbHOro KasHavyencTea, BO3BpaLlaeTcs
B Cy[, ero BbidaBLUNIA.

13. BegeHne Byxrantepckoro yyeTta M COCTaBfiEHME OTYETHOCTM CO cpeactBamy dedepanbHOro
GrogpkeTa no BbilLeyKa3aHHbIM ornepaunsiM ocyLlecTBrnseT [lenapTameHT O1o4XEeTHOM NOMNTUKM.

MpunoxeHne N 1

K MNMpaBunam opraHusaumm paboTbl
MwuHucTepcTBa (puHaHCOB

Poccuiickon denepaumm no UCNONMHEHUIO
CcynebHbIX akTOB MO UCKaM K Ka3He
Poccuiickon depepaumm Ha BO3MeLLEHME
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Bpeaa, NPUYUHEHHOTO rpaxaaHnHy

UNU 1PUaNYECKOMY NULLY HE3aKOHHbLIMU
aencteusMmun (6e3genctemem) opraHoB
rocygapCTBEHHON BNACTK NGO AOMKHOCTHBIX
NUL, OpraHoB rocyapCTBEHHON BNacTy,
yTBEPXXAEHHbIM [Mpukasom

MwuHucTepcTBa oMHaHCOB

Poccunckon degepaunn

ot 8 anpens 2003 r. N 30H

78



PETMCTPALMN MCMNONHUTENBHbLIX IMCTOB AENAPTAMEHTA

KYPHAI

BIOKETHOW MONUTWKW (OANEE - ABMN)

N Moctynne- Perunct- Wcnon- Hauwve- |Haunme- |[Haume- Haunme- PekBunaun- Cymma,
n/n | Hue nucnon- pauus B HUTENb- HOBa- HOBa- HOBaHMe |[HoBaHMe | Tbl B3bIC- B3bIC-
HUTENbHOIO ner HbIN Hue Hue rnaBHoO- opraHu- KaTens KaHHas
nictaB nmct cyneb- |npuno- |ro pac- 3aunu- no uc-
MwuHdUH HOro KeHuns nopsgu- | B3blCKa- NOMHKU-
Poccumn opraHa | (konu- Tens Tens/ Tenb-
ha- | Homep HO- |ma- |Ho- |na- yecTBO |cpencTs damu- OaH- |ap- | HOMy
Ta |[Oenap- |mep |Ta [mep |[Ta nmc- (Borx- nvs, KOB- | pec [nmcTy
TaMmeH- TOB) HWKa no n.o0. ckne
Tayn- ncnon- B3blCKa- pek-
paBne- HUTENb- Tens BU-
HUS HOMY 3UTh
aenammu NNCTY)
n Kag-
poB
1 2 3 4 5 6 7 8 9 10 11 12 13 |14
3aknoyeHne McnornHeHo nnaTexHbIM BosBpar
KOpuanyeckoro nopyvyeHvem NCMNOMNHUTENBLHOMO NncTa
JenaptaMmeHTa B3bICKaTENo U1 B CyA
parta |HoMmep |cogepxaHue HoMep |paTta |cymma pata HoMep
(py0.)
15 16 17 18 19 20 21 22
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MUHUCTEPCTBO ®UHAHCOB POCCUMNCKON ®EQEPALINA

NMPUKA3
oT 9 utoHs 2003 r. N 49H

O NOPSAOKE BBEOEHUA
B JEWCTBUE NPUKA3A MMUHUCTEPCTBA ®UHAHCOB
POCCUNCKOW ®EOEPALIUN OT 8 AMPENS 2003 I'. N 30H
"OB YTBEP>XXOEHWU NPABUN OPFTAHU3ALUN PABOTbl MUHUCTEPCTBA
®UNHAHCOB POCCUNCKOWU ®EOQEPALIMU MO UCMNONMHEHUIO CYOEBHbIX
AKTOB MO UCKAM K KASHE POCCUNCKOW ®EOEPALIMU
HA BO3MELLEHVE BPEOA, MPUYUHEHHOIO MPAXXOAHUHY
U1 IPUOUYECKOMY NULY HE3AKOHHbIMU OEUCTBUAMU
(BE3AENCTBUEM) OPFAHOB rOCYOAPCTBEHHOU
BITACTU NUBO OOMKHOCTHbIX NUL, OPFAHOB
roOCYOAPCTBEHHOWM BNACTU"

B cBsA3an ¢ npusHaHmem MuHuctepctBoM toctuumm  Poccunckon  ®depepaumm  [Npukasa
MwuHuctepctBa cuHaHcoB Poccuickon ®epepauum ot 8 anpens 2003 r. N 30H "O6 yTBEpXOeHwM
Mpaeun opraHunsaumm pabotbl MuHucTepcTBa duHaHcoB Poccunckon degepauum No UCMONHEHMUIO
cynebHbIX akToB NMo uckam Kk kasHe Poccuiickon ®Pepepaumm Ha BO3MeLleHWe Bpeda, NMPUYUMHEHHOro
rpaxgaHuHy WM IPUONYECKOMY WLy  HE3aKOHHbIMK  AencTBusmn  (6e3gencTBneM) OpraHoB
rocygapCTBEHHON BNACTM NGO JOMKHOCTHBIX MWL, OPraHoOB rOCYAapCTBEHHOW BNACTU" HE HY>KAalOLLMMCS
B rocyfapCTBEHHON peructpaumm u B COOTBETCTBUM C MyHKTOM 17 [paBun NOArOTOBKM HOPMAaTUBHbIX
NpaBoOBbIX aKkTOB beaepanbHbIX OPraHOB UCMOMHUTENBHOW BNACTUM U UX rOCY4apCTBEHHOW perncrpauum,
yTBEepxaeHHbIX lMoctaHoBneHnem [pasutenbctBa Poccunckon depepauummn ot 13 asrycta 1997 r. N
1009, npukasbiBato:

1. Beectn B pgencteue lNpukas MuHuctepctBa dmHaHcoB Poccuiickon ®epepauumn oT 8 anpend
2003 r. N 30H "O6 ytBepxaeHun NpaBun opraHusaumm pabotsl MuHUcTepcTBa hmHaHcoB Poccuinckon
depepaumm nNo MCNOMHEHMIO CyaebHbIX akToB MO MckaM K Ka3He Poccunckon ®Pegepauum Ha
BO3MELLlEHNEe Bpeda, NPUHYUMHEHHOIO MPaXKO4AHWHY UMW HOPUOUYECKOMY NULY HE3aKOHHBIMU AENCTBUSAMM
(6e3gencremem) opraHoB rocyapCTBEHHOW BriacTu NnMbo OOMKHOCTHBLIX NML, OPraHoB rocygapCTBEHHON
Bnactn" co gHs noanncaHusa Hactoswero Npukasa.

2. OnybnukosaTb Mpuka3 MuHuctepcTBa mHaHcoB Poccuiickon ®enepaumm ot 8 anpensa 2003 r.
N 30H "O6 yrtBepxaeHun [MpaBun opraHusauumn pabotbl MuHucTepcTBa duHaHcoB Poccuiickon
depepaumm no MCNOMHEHMIO CyaebHbIX akToB MO MckaM K Ka3He Poccunckon ®degepauum Ha
BO3MELLEeHNEe Bpeda, NPUHYMHEHHOIO MPaXKO4AHWHY UMW HOPUOUYECKOMY NULY HE3aKOHHBIMU AENCTBUSAMM
(6e3gencTemem) opraHoB rocyaapCTBEHHOWM BriacTu NGO LOMKHOCTHBIX NML, OPraHoOB rocygapCTBEHHON
BnacTtun", a Takke Hactoswmi MNpukas B "OrHaHCOBOW raseTe".

MwuHucTp
AJLKYOPWVH

MUHUCTEPCTBO FOCTULIMN POCCUACKOW ®EOEPALIMN

NMMCbMO
oT 20 mapTa 2003 r. N 06/2667-AM

B cBs3M ¢ HeogHOKpaTHBIMKU OBpaLLeHMAMN rMaBHbIX CyaebHbIX NpucTaBoB cybbekToB Poccuickon
denepaumn, ¢ yyetom nosmuum BepxosHoro Cyna Poccuiickon ®egepaummn, Bbicwiero apbutpaxHoro
Cypa Poccuickon ®epepauun, MuHuctepctBa ¢uHaHcoB Poccuiickon depepaunmn, MuHucTepcTBa
Poccuickon defepaumm no Hanoram 1 cbopam, a Takke y4mTbiBasi CIIOXKMBLLYIOCS B PEMMOHAaxX NPakTuKy,
coobuiaeM crnegyroulee.

Cratbsa 50 BrogxeTHoro kogekca Poccunckon degepaumm BKITHOYAET rocyJapCTBEHHYO MOLUMNHY B
COCTaB HanoroBbiX A0X040B denepanbHOro OtakeTa. YKasaHHbIA MnaTex, corfnacHo cratbe 13
Hanorosoro kogekca Poccunckon ®enepaummn, oTHocuTcH K pegepanbHbiM Hanoram m cbopam, ynnarta
KOTOpbIX 0b6si3aTenbHa Ha Bcen TeppuTtopumn Poccunckon ®egepauun.

MonoxeHnsimmn ctatbu 31 HanoroBoro kopgekca Poccuiickon ®egepaumm KOHTPONb 3a
CBOEBPEMEHHOW YMMaToW, a TakKe B3blCKAHWE HEOOMMKM MO Hamoram u cbopam OTHECEHO K
KOMMETEHLMN HANOroBbIX OPraHoB.

Kpome TOro, Ha ocHoBaHum 4Yactm 3 ctateum 319 ApOuTpakHOro npoueccyanbHOro Kopekca
Poccuiickon ®egepaumn MCNOMHUTENBHBIA JIUCT Ha B3biCKaHME OEHEXHbIX CPeAcTB B Aoxopn GromkeTa
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HanpaBnseTcd apOuUTpakHbIM CyLOM B  HaroroBbli OpraH WM B MHOW  YMOMHOMOYEHHbIN
rocyapCTBEHHbIV OpraH No MecTy HaxXOXAeHUs OOMKHMKa.

YuunTbiBas BbILEN3NOXEHHOE, UCMOMHUTENbHbIE AOKYMEHTbI O B3bICKAHUW B J0XOA rocyaapcTtsa
rocyapCTBEHHOW MOLUMMHLI, B Crydae HEBO3MOXHOCTU WX WCMONHEeHWs, crnefyeT BO3BpallaTbh B
HanoroBble N B UHbIE YNONMHOMOYEHHbIE FOCY4apCTBEHHbIE OpraHbl N0 MECTY HaXOXAEeHUS JOMKHUKA.

B cnyyadx HeBO3MOXHOCTW B3bICKaHUSI C [JOMKHMKa wWTpada B Joxon rocygapctea no
WUCNOMHUTENLHOMY [OKYMEHTY WCMOMHUTENbHbIA NUCT MOANEXUT BO3BpaTy B YNOMHOMOYEHHble
bUHaHCOBLIE OpraHbl MECTHOrO CamoyrnpaBreHust NMOO WHbIE YMOSIHOMOYEHHbIE TOCYAApPCTBEHHbIE
opraHbl (MyHkT 2 cTaten 14 ®depepanbHoro 3akoHa "O (PUHAHCOBLIX OCHOBax MECTHOrO
camoynpaerneHus", ctates 25 Hanorosoro kogekca Poccuiickon ®enepaumm), Ha KOTOpblE BO3IOXEHbI
YHKUMM MO BEOEHUIO M KOHTPOMKO 3a [JOXOOHOW YacTbk OlogkeTa MECTHOrO CaMoynpaBreHus,
MOCKOMbKY B COOTBETCTBMM C NyHKTOM 1 cTatbu 46 BrogxeTHoro kopgekca Poccunckon depepaumu
WTpadbl NoAnexaTt 3a4MCNeHNIO B MECTHbIE OHOIKEThI MO MECTY HaxOXOeHUst opraHa Unm AOoMmKHOCTHOro
nuua, NPUHSABLLIETO pPeLLIeHne O HanoXeHun wTpada.

B cBsi3u C BbIWEN3NOXEHHbIM paHee HarnpaeneHHoe MMCbMO 3amecTuTenss MuHucTpa cTrumm
Poccuinckon ®epepauum E.JI. 3abapyyka ot 05.09.2002 N 06/8325-E3 cumtate He nognexaiimm
NPUMEHEHNIO.

3amecTtutens MuHucTpa,
MaBHbIV cyaebHbIN NpUcTas
Poccuinickon ®egepaunn
A.T.MENNbHVKOB

rOCYOAPCTBEHHASA AYMA ®ENEPAIIbHOIO COBPAHUA
POCCUNCKOWU ®EAOEPALIUA

NMOCTAHOBIJIIEHUE
oT 9 ceHTAbOpa 2003 r. N 4289-1ll 'O

O NPOEKTE ®EOEPAJIbHOINO 3AKOHA N 316509-3
"O BHECEHWUM JOMNONHEHUA B ®EQEPAJIbHbBIA 3AKOH
"OB UCMOJNHUTENbHOM NPOU3BOACTBE"
(B YACTU OBECINEYEHNA 3AWLUTbLI CPEACTB KIIMEHTOB
NMPO®ECCUOHAIbHbLIX YYACTHUKOB PbIHKA LLEHHbIX BYMATI)"

NocypapcteeHHas yma ®epepansHoro Cobpanusa Poccuiickon Pepepaumm nocTaHoBSET:

1. TMpuHATb B nepBoM 4TeHMM npoekt PepepanbHoro 3akoHa N 316509-3 "O BHeceHuM
gononHeHnsa B PepepanbHein 3akoH "O6 wmcnonHuTenbHOM Mpom3BoAacTBe” (B 4YacTm obecneyeHus
3alWNTbl CPEeACTB KIMEHTOB NPOMECCUMOHaNbHbIX YYaCTHWKOB pPbiHKA LEHHbIX Oymar)", BHECEHHbIN
MpaeutenbctBoM Poccuiickon ®egepauun.

2. HanpaBuTb ykasaHHbI 3akoHonpoekT [lpe3angeHty Poccuinckon ®Pepepaumm, B CoBeT
depnepaumm  PepepanvHoro  Cobpanua  Poccurickon  depepaunn, KOMUTETBI U KOMUCCUM
locypnapcreeHHon [Oymbl, genytatckue obbeauHeHus B [ocygapctBeHHow [yme, [NpaButenbcTBo
Poccuickon ®enepaumm, KoHctutyumoHHbin Cya Poccunckon ®epepaummn, BepxosHbin Cya Poccumnckon
denepaumn, Beicumn Apbutpaxueii Cyg Poccuiickon ®egepauun.

YCTaHOBUTb, 4YTO MOMPaBKM K YKa3aHHOMY 3aKOHOMPOeKkTy HanpaenswoTca B Komutet
locypapctBeHHON [ymbl MO rocygapCTBEHHOMY CTPOUTENbCTBY B TEYEHME Mecsua CO AHS MPUHATUA
HacTosiiero NocTaHoBNEHUS.

3. Komutetry [ocymapctBeHHOW [ymbl MO roCygapCTBEHHOMY CTPOUTENbLCTBY popaboTtatb
YKa3aHHbIA 3aKOHOMPOEKT C Y4YEeTOM MOCTYMMBLUMX MOMPaBOK W BHECTUM €ro Ha pacCMOTpeHue
"ocynapcTBeHHoW [JyMbl BO BTOPOM YTEHUMU.

4. Hacrtosee NocTtaHoBRNEHNe BCTynaeT B CUIY CO AHS €ro NPUHATUS.

lNpencenatens
"ocynapcTBeHHon ymbl
depepanbHoro CobpaHus
Poccuiickon depepaumm
.H.CENE3HEB

MNpoekT
N 316509-3

BHocuTtcsa lNpaButenscTBomM
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Poccuiickon depeparmu
®EQEPAIIbHbIN 3AKOH POCCUACKOW ®EOEPALIUU

"O BHECEHWUM JOMNOJNTHEHUA B ®EAQEPAJIbHBIA 3AKOH "OB UCMONMHUTENBHOM
NMPOU3BOACTBE" (B YACTU OBECNEYEHUA 3ALLUTbLI CPEACTB KITMEHTOB
NMPO®ECCUOHAIIbHbLIX YYHACTHUKOB PbIHKA LLEHHbIX BYMATI)"

HononHute  ®PepepanbHein  3akoH  "O6  ucnonHutensHoMm  npomsBoacTee"  (CobpaHue
3akoHogaTtenbctBa Poccurickon ®eagepaumn, 1997, N 30, ct. 3591; 2002, N 52, u. |, ct. 5132) cTatben
46.1 cnepgyoLero cogepXxaHus:

"Ctatbs 46.1. OcobeHHOCTM oOpalleHusl B3biCKaHUA Ha LEHEXHble cpeacTBa NPodeCcCUoHarbHbIX
YYACTHMKOB pbIHKa LIEHHBLIX Oymar u ux KnmeHToB

1. OOpalleHne B3biCkaHWs MO AonraM NpodecCMOHanbHOr0 yyYacTHMKa pblHKa LIEHHbIX Oymar,
OCYLLECTBNSAOLLErO BPOKEPCKYI0 AEATENBHOCTD, HA AEHEXHbIE CPeACTBa €ro KIMEHTOB, HAaXOASLIMECS Ha
oToenbHoM 6aHKOBCKOM c4yeTe (cyeTax), OTKPbITOM 3TUM MNpOod)eCCUMOHarnbHbIM YYaCTHUKOM pbIHKa
LUeHHbIX Bymar B KpeOuTHOW opraHusauumn (ganee UMeHyeTcst - crieuyarnbHbli OPOKEPCKUMI CYET), He
JornyckaeTcs.

2. MNpu obpaLleHnn B3biCKaHMS MO JONram KnneHTa npodeCcCMoHanbHOro0 y4acTHMKa pbiHKa LIEHHbIX
Oymar, ocyuiecTBnstowero 6pokepckyto OeATenbHOCTb, CyMMa OEHEXHbIX CPeAcCTB, HaXOASLUMXCHA Ha
cneumanbHOM OpOKEPCKOM cyeTe, Ha KOTOopble MOXET ObiTb 0OOpalleHO B3biCkaHue, onpeaensiercs
npodeccuoHarnbHbIM Y4aCTHUKOM PbIHKA LIEHHBIX OyMar Ha OCHOBaHUN MMEKLLNXCS Y HEFO AOKYMEHTOB.
CeepneHns 00 ykasaHHOW CyMMeE OEHEXHbIX CpeacTB NPeACTaBNATCA NPOGECCMOHaNbHBIM Y4aCTHUKOM
pblHKa LEHHbIX Oymar B TpexgHEBHbIA CPOK MO MUCbMEHHOMY 3anpocy cyaebHoro npuctaBa-
ucnonHutens.".

MNpe3ngeHT
Poccunckon degepaunn

UCNONMHUTENbHbIN KOOEKC POCCUANCKOW ®EOEPALINKA
(MpoeKT CTPYKTYypbl C MPUMEPHBLIM COOEPXKaHUEM)
OBLLAA YACTb
Paspen |. OBLUME NONIOXEHUA
Moapasaen 1. OCHOBHbIE NONOXEHUS

OnpepneneHune NOHATUNA.

OTHoLeHNSA, perynupyemMble HacTosWwmnM Kogekcom.
3akoHogaTenbLCTBO 06 UCMONHUTENBHOM NPOU3BOACTBE.
MpUHLMMBI 1 OCHOBHbIE HaYana UCMONHUTENBLHOIO NPOU3BOACTBA.

I"Io,qpas,qen 2. OpFaHbI NPUHYONUTENbHOIO UCMOJTHEHUA

KomneTeHUns opraHoB MNPUHYAWUTENBHOIO WUCMOMHEHMA: Ha doefepanbHOM YpPOBHE, Ha YpOBHE
cybwekToB Poccuiickon degepaumn.

OpraHu3aumns panoHHOro nogpasgeneHns cyaebHbIX NpUCTaBoB.

CreuvnanusvpoBaHHble nogpasgeneHms cygebHbix NpucTaBoB.

B3sanmopgencteme TeppuTOpuanbHbIX NogpasgeneHun  cynebHblx  npuctaBoB.  [lopyyeHus
cyaebHoro npuctaBa-mcnonHUTENS.

MpaBoBon cTatyc cygebHOro npuCTaBa-UCMOSTHUTENS, €ro MOMIHOMOYUST U OTBETCTBEHHOCTb.
[pyrve [OMKHOCTHbIE IMUA OPraHoB MNPUHYAWUTENBHOIO WCMOMHEHNS, WMEILWME MOSIHOMOYNS MO
NPVUHYAUTENBHOMY UCTIONHEHNIO.

OTBOAbl cyaebHoMy NpMCTaBY-UCMONHUTESNIO: OCHOBaHUS N NOPSAOK pa3peLleHmst.

Obsa3arenbHOCTb TpeboBaHMI cyaebHOro npucTaBa-UCNoNHUTENS.

B3savmopgencteme oOpraHoB MNPUWHYAWUTENBHOTO WCMOMHEHWs C  denepanbHbIMA - OpraHamu
MCMNONMHUTENBHOW BNacTu.

MpoueccyanbHble akTbl, BEIHOCKMbIE B Chepe MCMONHUTENBHOrO nNpou3soacTea. [ocTtaHoBNEHMA
cyaebHoro npucraBa-UCNoONHUTENSA U UHblE OOKYMEHTbI, BbIHOCMMbIE AOIMKHOCTHBIMM NLL@AMW OpPraHoB
NPUHYOUTENBHOTO MCNOMNHEHUS. [NopsaoK MX BbIHECEHWS, BHECEHNSI UBMEHEHWIA U OTMEHBbI.
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I'Io,u,pasp,en 3. Y4YacTHMKM NCNOSTHUTENBHOIO npon3soacTBa

CTOpOHbI UCMOMHUTENBHOTO MPOWM3BOACTBA: onpegerieHne ux cratyca. [NpaBa M 06s3aHHOCTW.
MpaBocnocobHOCTb UM [geecnocobHOCTb B MCMOMHWTENbHOM  npou3BopcTBe. CoyyacTme B
ncnonHuTensHoM npoussoacTee. [NpaBonpeemcTBo. [peacraBUTENbLCTBO.

OpraHbl, ucnonHswwme TpeboBaHUS WCMONHUTENbHBIX [LOKYMEHTOB: MpaBa M 006s3aHHOCTWU.
YyacTne opraHoB WCMOMHUTENBHOM BNacTM U MECTHOrO CaMoynpaBreHus. YyacTue oOLLEeCTBEHHbIX
00begMHEeHN N HEKOMMEPYECKNX OpraHM3aLmMin Npu COBEPLUEHNN UCMONHUTENBHbIX OEACTBUNA.

YyacTne opraHoB NpoKypaTypbl B MUCMONTHATENIbHOM NPOU3BOACTBE.

MpaBoBon cTaTyc (nNpaBa u 00A3aHHOCTM) B WCMOMHUTENBHOM MPOM3BOACTBE MOHATHIX,
nepeBoauMKa.

Vcnonb3oBaHve cneuuanbHbiX MO3HAHWMA B WUCMOMHUTENBHOM  MPOU3BOACTBE  (JKCMEPT,
cneuunanmcr).

OueHLMK nmyLLLIeCTBa, Nogsiexallero peanusauum.

XpaHuTenb NMyLLECTBA.

Jlnua v opraHusauum, ocyLLECTBASAIOLWME PO3bICK MMYLLIECTBA.

Jlnua, peanuaytowme UMyLLLECTBO B UCMONHUTENBHOM NPON3BOACTBE.

OpraHbl BHYTPEHHMX Aen B UCMONHUTENbHOM NPON3BOACTBE.

OTBOAbI YHaCTHMKAM UCMONMHUTENBHOIO NPOM3BOACTBA: OCHOBAHUS M NMOPSAOK paspeLleHus.

Moppasaen 4. cnonHuTernbHble JOKYMEHTbI

lMoHATNE 1 BUAbLI UCNONHUTESbHBIX OOKYMEHTOB.
Tpe6OBaHI/IFI K UCMOJTHUTEJ1IbHbIM AOKYMEHTaM.
,El,y6n|/u<aT MCNOJTHATENbHOIo OKYMEHTa.

I"Iop,pasp,en 5. CpOKI/I B NUCMNOJTHNTENIbHOM NPOon3BOACTBE

CpOKI/I npeabABrieHNA NCNONTHUTENTbHbIX JOKYMEHTOB.

Hauyano TeveHns CPOKOB npeabAaBlieHNA UCNONMHUTENbHbIX JOKYMEHTOB K UCMNOJTHEHUIO.

I"Ipanu'la NCHUCIEHNA CPOKOB B UCMOJTHUTEJSTbHOM MNMPOnN3BOACTBE. NPUOCTaHOBIIEHNE, OTIOXEeHMe,
BO30OHOBMNEHNE TEYEHNSI CpPOKOB.

MNocnepcteus nponycka Cpoka npeabdaBrieHNA NUCNONMHUTENTbHOIoO AOKYyMeHTa K UCMOJTHEHNIO.

BoccTraHoBneHve nponyLweHHOro cpoka.

ﬂepepbls CpoOKa npebdABrieHnA UCNOJTHUTESTbHOIoO AOKYMEHTa K UCTMONMTHEHUIO.

CpOKVI coBepLueHna NCNOJTHUTENbHbIX OENCTBUN.

OcobeHHOCTN  MCUYMCIEHNS CpOKOB MO "anawmmesa”  UCNOSTHEHUAM (peLIJEHI/IFI O B3bICKaHUN
nepnoanyeckmnx nnaTexemn n p,pyrwe).

Moapasaen 6. VcnonHuTenbHbI cbop

McnonHnTenbHbIN CﬁOp. nOpFID,OK €ro B3blCKaHuA, pacnpegenedHna  wn  HanpasJl€HUA
MCNosib3oBaHUA.

Mogpasgen 7. Pacxoabl N0 COBEPLLEHNIO UCMOMHUTENBHbLIX 4ENCTBUN

McnonHutenbHble pacxoabl. nOpFID,OK MX ynnatbl, aBaHCUPOBaHUA WIIN B3blCKaHUA. ﬂpaBVlna
KOMnNeHcaunn pacxogoB Mo CoBepLUEHUID NCMOJMTHUTENTbHbIX OENCTBUN.

ﬂo,qpaa,qen 8. OTBETCTBEHHOCTbL 3a HapyLweHne 3akoHoaartenbCcTea
00 MCNONHNTENBHOM npoun3BoacTee

OcHOBaHUS K NPUBIIEYEHNIO OTBETCTBEHHOCTU B MCMOJTHUTENbHOM Mpou3BoacTBe. [OMmKHOCTHbIE
nuua, vMMewLlmne MpaBo Hanaratb B3bICKaHWs. Jlvua, B OTHOLUEHUM KOTOPbIX MOTMYT MPUMEHATLCS
caHKUun.

LWTpadobl: pa3amepbl, OCHOBaHWS, MOPSAA0K HaNOXeHUS.

VMHble caHKuuMn B UCMOMHUTENbHOM NPOU3BOACTBE.

MpaBuna o6xanoBaHNs CaHKLUMWINA.

Moppaspen 9. Mepbl NPUHYAUTENBHOIO UCMOMHEHUA

OcHoBaHus npuMeHeHuna Mmep NPpUHyaAnTeribHOro MCNONMHEeHUA. Co,qepx(aHme Mep NpUHyanUTenbHOro
NCMOJTHEeHUA.
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Mogpasgen 10. 3awwmTa npaB y4acTHUKOB
NCMONHUTENBHOrO NPoM3BoACTBa. Pa3peLueHre cnopos

MoaBeaoMCTBEHHOCTbL CMOPOB B cdhepe UCMONHUTENBHOMO NMPOM3BOACTBA.

Mopsiaok 1 cpoku 06kanoBaHus AencTBuii cyaebHoro npucTaBa-ucnonHUTens.

Bo3amelleHre Bpeaa, NPUMMHEHHOTO CyAe6HbIM NPUCTaBOM-UCMONHUTENEM.

3awwuTa npaB B3bickaTensi NpuM HeCBOEBPEMEHHOM MPOU3BOACTBE opraHu3aumeit (pabotogaTenem)
B3bICKaHMWS MO UCMONMHUTENBHOMY JOKYMEHTY.

3awuTa npaB ApYrux Ny Npy COBEPLUEHUM UCMONMHUTENbHBIX OEACTBUN.

Pasgen Il. CTAOUUA NCNONHUTENBbHOIO NPOU3BOACTBA

Moppasgen 11. Bo3byxaeHne n nogrotoska
NCMOMNHUTENBHOIO NPON3BOACTBA

nOpH,D,OK 3036y>|<p,eH|/|;| NUCNOJTHUTENTbHOIo Npon3BoACTBa.

,D,O6pOBOJ'IbHOG NCNoJrHeHne.

OcHoBaHu4 K OTKa3y B BO36y)KD,eHI/II/I NCNOJTHUTENTbHOIo Npon3BoACTBa.
I'Ipou,eccyaanbll?l nopAOoK OTKa3a B BO36y)KD,eHI/II/I NCNOJTHUTENbHOIO Npon3BoacTBa.
ObecnevyeHne NCNOMNHeEHUs Tpe6OBaHMVI NCMOJTHUTENbHOIO JOKYMEHTa.

Moapasaen 12. Mepbl No obecneyeHnto NCNOMHUTENbHBIX OENCTBUI

PosbICk gomkHuKa, ero nuvyulectsa, pO3bICK pe6eHKa. Cy6'beKTbI PO3bICKHbIX MeporlpVIFlTVIVI.
Ob6ecneveHue nopsaaka npun coBepLieHnn NCNoNMHUTENTbHbIX 0ENCTBUN.

Mogpasaen 13. OcylecTBNeHne NCMOSNTHUTENbHBLIX JENCTBUN

MecTo 1 BpeMsi COBEpLUEHUS UCTMIONMHUTENBHBLIX AEACTBUIA.

OGLUMIA NOPANOK COBEPLUEHUS UCTMIONMHUTENBHBLIX AEACTBUNA.

ApecT vmyLlecTBa AormkHuka. OcHoBaHus U Mnopsdok apecta. [eicTBue apecTa BO BpPEMEHW.
OrpaHuyeHunst No oGbeMy U XapakTepy apecToBbIBAEMOro MMyLLecTBa. [JokymeHTanbHoe odopmIieHne
apecrta. MNopsaok oTMeHb! pelleHnst 06 apecte. OcoGeHHOCTM apecTa OTAeNbHbIX BUAOB UMYLLECTBA.

OueHka MMYLLLEECTBA: OCHOBaHUSA Y NMOPSA0K NPOBEAEHNS.

Mopsiaok N3bATUSA 1 Nepeaadr UMyLLLECTBa OOMKHMKA.

XpaHeHue nmyllecTea. MNepenaya apecToBaHHOrO MMyLLECTBa Ha XpaHeHne. OrpaHu4eHust npaea
MoSib30BaHMs WUMYLLECTBOM, MNepedaHHbIM Ha XxpaHeHve. Od)opmIieHMe rMepegayn Ha XpaHeHue.
Oco6eHHOCTUN XpaHEeHUs1 OTAENbHbIX BUAOB MMYLLECTBA.

Peanusauua umyllectsa. GopMbl peanusaumy apecToBaHHOro nMyllecTsa. MNopsaok opraHusauum
1 npoBefdeHns NybnuyHbIX ToproB. [NpaBoBble MOCNEeACTBUA MPU3HaAHWS TOPTrOB HEAENCTBUTENbHBIMMU.
OcTaBneHve Hepeanu3oBaHHOIO MMyLLecTBa 3a B3abickatenem. [lpaBuna nepexoga npaBsa
CcoBCTBEHHOCTUN Ha UMYLLECTBO, peann3oBaHHOe B UCMOMHUTENBHOM NPON3BOACTBE.

PasbsicHeHne cynebHoro akta unv akta Apyroro opraHa, noanexatlero UCroHEHMIO.

OTcpoyka MnM paccpoyka WCTOSNHEHNUST CyAeOHbIX aKTOB WM aKTOB OPYrMX OpraHoB, M3MeHeHue
cnocoba 1 nopsaaka Nx UCToNMHEHUs.

OTROXeHWe UCMOMHUTENbHbIX AEACTBUIA.

MpuocTaHoBNEeHWe UCMONHUTENBHOIO NPOM3BOACTRA.

Moppaspen 14. PacnpepeneHve B3bICKaHHbIX CYMM
mexay B3bickatenamu. O4yepeaHoOCTb B3bICKaHWN

O‘-Iepe,D,HOCTb B3bICKaHWNA B UCMONHUTENBHOM npon3BoAcCTBeE.
Pacnpe/:l,eneHl/le B3bICKaHHbIX CyMM MeXAY B3blCKaTenaAMn.
OcobeHHoCcTH pacnpenenexHna eHeXHbIX CyMM, BblpaXXEHHbIX B I/IHOCTpaHHOI7I BantoTe.

ﬂop,pasp,en 15. 3aBepUJEHI/Ie MCNONMHNTEJTIbHOIo Npon3BoacTBa
nperaLLI,EHI/Ie NCNOJTHUTENTbHOIoO Npon3BoacTBa.
BO3BpaLLJ,EHVIe MCNOJTHUTENTbHOIO AOKYMEHTAa B3bICKaTEs10.

OkoH4YaHMe UCNosTHUTENbHOIo npoun3BoacTBa.
nOBOpOT ncnonHeHus. BocctaHoBneHne yTpadyeHHOro UCnosiHNTeNIbHOro Npon3BoacTBa.
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OCOBEHHAA YACTb

Pasgen lll. ACNONHEHWE UCNONHUTENbHbIX AOKYMEHTOB
MMYLLLECTBEHHOIO XAPAKTEPA

Moppasgen 16. O6palleHne B3biCKaHWSA Ha UMYLLLECTBO

Mopsipok obpalleHnst B3bICKaHUS HAa AEHEXHbIE CpeacTBa AOMMKHUKA (0OLmne nonoxeHus).

Mopsigok obpalleHns B3bICKAHWST HA MHOE MMYLLIECTBO AOMKHMKa (0bLwme nonoxeHus).

MmMyllecTBo, orpaHuyeHHoe B 000poTe WM u3bAToe M3 obopoTta B UCMOMHUTENBHOM
npou3BoAcTBe (B TOM YMCE 3EMIIN CENbCKOXO3SIMCTBEHHOIO HAa3HA4YeHNs).

OO6palleHmne B3bICKaHWsI HA AeOUTOPCKYO 3a40/MKEHHOCTb.

ObpalleHre B3biCKaHNS Ha aBTOTPaAHCMNOPTHbIE CPEACTBA.

OOGpalleHne B3bICKaHUSA Ha AparoueHHble MeTansbl U KaMHW, OBENVPHbIE N Opyrue usgenvsi ns
3onoTa, cepebpa, NnaTtuHbl U METaNNoB NNATUHOBOW rPYMnbl, AparoLEeHHbIX KaMHEN 1 kemdyra, a Takke
JIOM U OTAerbHble YacTu Takux U3gernuvin.

OOpalleHne B3bICKaHWA Ha HEABWKUMOE MMYLLECTBO (pPasfernbHO MO CTPOEHWUsIM, 3eMETbHbIM
yyactkam, NpeanpusTvsam u T.4.).

O6palleHune B3biCKaHWSA Ha 3anoXeHHOe MMYLLECTBO.

OGpallieHne B3biCKaHNsi HA 00BEKTHI HE3aBEepLUEHHOTO CTPOUTENBCTBA.

CoBeplueHne UCTOMNHUTENbBHbIX AEUCTBUA B OTHOLLIEHUM NpaBa A0nrocpOYHOM apeHbi.

OOpalleHne B3bICKaHWSA Ha LIEHHbIE Bymaru.

O6palleHune B3biCKaHWs Ha 4OMM y4acTHMKOB B OOLLIECTBE C OrpaHNYEHHOM OTBETCTBEHHOCTLHO.

O6palleHune B3biCckaHWsA Ha 06BEKTLI MHTENNEKTYanbHON COBCTBEHHOCTH.

Moapasaen 17. OcobeHHOCTN obpalleHns B3bICKaHWS
Ha UMYLLIECTBO OopraHusauui

Mopsinok obpalleHnss B3biCKAHUSI Ha [OEHEeXHble CpeacTBa LOMKHWKA - OPUAMYECKUX Tl
(opranusauun).

OuepenHOCTb 0bpaLLeHUsi B3bICKaHWS HA UMYLLIECTBO OpraHmn3aLuii.

CoBeplUeHMe UCMOMHUTENbHBIX AENCTBUIA B OTHOLUEHWW KPEeOWUTHbIX OpraHu3auui, ©pokepos,
CENbCKOXO3ANCTBEHHbIX OpraHn3aLui.

CoBeplueHne WCNOMHUTENBHBLIX OEWCTBUA € ydacTueM ®DeaepanbHoi cnyxbbl Mo genam o
HecocToATenbHOCTU (baHKpOTCTBE).

CoBeplUeHMe WCNOMHUTENBHBLIX OEACTBUA NpPU peopraHusauMm u NUKBMAALMM OpraHu3auum-
[AOIDKHUKA.

NMyLLIeCTBEHHbIE UMMYHUTEThI FOPUAMYECKUX NUL, (NepeYveHb MMYLLIECTBA, Ha KOTOPOEe He MOXeT
ObITb OOpaLleHO B3bICKaHME).

Moapasaen 18. OcoBGEHHOCTN UCNONHEHNST OTAENbHbIX
NCMOMHUTENBHbIX JOKYMEHTOB

VIcnonHeHne WCMNOMHUTENbHbIX OOKYMEHTOB, BblaHHbIX OpraHamu NCMOMHUTENBbHON BRactn wu
OopraHamMmm mMeCTHOro camoynpasJieHUA.

OcobeHHOCTN NCMOMNHEHMS YronoBHbIX HakasaHui B Buae LLlTpa(*)OB n KOHCbVICKaLI,VIVI nvyuiecTsa.

COBepmeHme NCMONHUTESNbHbIX AENCTBUN B OTHOLLEHUN nvyuiecrtea, Npu3HaHHOro 0eCcx035MHbIM.

MIcnonHeHne UCMOMHUTESNbHbIX OOKYMEHTOB (Cy,D,EGHbIX aKTOB) O HaJlioXeHnn apecta Ha
MMyLLEeCTBO OOJI>KHUKA.

Moapasaen 19. OcobeHHOCTN COBEPLUEHNS] UCMONMHUTENbHBLIX
OEVCTBUM B OTHOLLEHUM ka3Hbl Poccuiickon ®egepaunm, CyObekToB
Poccuickon ®egepauum n opraHoB MECTHOIO CaMOyrnpaBreHns

COBepLIJeHl/Ie NCMONHUTENbHbIX AENCTBUMA B OTHOLLUEHUU rocygapCTBeHHbIX OpraHoB U OpraHoB
MEeCTHOIro camoynpaBiieHus, Opr&HM38LI,I/II7I, CbI/IHaHCI/IpyeMbIX 13 GroopxeTa.
rlOpFI,CI,OK 06paLIJ,eHVIFI B3bICKaHMA Ha AeHeXHble cpeaCcTBa OOJMKHUKa-rocygapcTea.

Moapasaen 20. OcobeHHOCTN obpalLeHns B3bICKaHWS
Ha UMYLLIECTBO rpaxgaH

O0bLwme nonoxeHus.
Mopsinok obpalleHnst B3bICKaHUS Ha AeHEeXHble cpeacTBa AOMKHUKa-rpaxaaHuHa.
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OOpalLeHune B3bICKaHNst Ha 3apaboTHYI0 NNaTy M NHble AOXOAb! AOMMKHMKA.

ObpalleHre B3biCKaHNS Ha 3apaboTokK AOMKHMKA, OTObIBAKOLLEro Haka3aHue.

O6paLleHune B3bickaHMsA Ha Aorto B 0bLleM nMyLLLecTBe.

McnonHeHne NcnonHUTeNbHbIX AOKYMEHTOB O B3bICKAHWUWN ariMMEHTOB.

VcnomnHeHne peLuennii 0 HecoCcToATENbLHOCTU (6aHKPOTCTBE) rpaxaaH.

MMyLLEeCTBEHHbIE UMMYHUTETHI (OU3UYECKMX MWL, (NepeyveHb MMYLLECTBa, Ha KOTOPOE HE MOXET
ObITb 06paLLEHO B3bICKaHKe).

I'Iop,pa3p,en 21. OcobeHHOCTM NCNOMHEHUSI UCMIONHUTENBHbIX
OOKYMEHTOB NO HECKOJTbKMM UCMOJTHUTESIbHbIM NMPONU3BOACTBaM

nOpHﬂ,OK 00beanHeHnss B CBOHOE UCTIONHUTENBbHOE npon3BoaAcCTBO.

nOpH,D,OK 06pau.|,eH|/|9| B3bICKaHNA Ha MMYLL,ECTBO OOJIKHUKA.

KOOpD,I/IHaLWIﬂ OencTemmn Cy,D,e6HbIX HpMCTaBOB-MCHOHHMTeﬂeVI MO HECKOJIbKUM UCNONMHUTENIbHbIM
npoun3soactBaMm B OTHOWEHUMM OOHOro W1 TOro Xe [OOJDKHUKA, BO36y)K,EI,eHHbIX B pPas3/inyHbIX
noapasgerieHndax Cy,D,66HbIX NpUCTaBOB.

OcobeHHoCTH NPUMEHEeHnA obwmx npasui1 UCMOJTHUTENBHOIO NPomn3BoACTBA.

Pasgen IV. UCNOJTHEHUE UCNONHUTENbHbIX AOKYMEHTOB
HEMMYLLECTBEHHOIO XAPAKTEPA

VicnonHeHne MCNONHUTENbHbIX OOKYMEHTOB, 0053bIBaOLWMX OOIMKHUKA COBEPLNTb onpeaeneHHble
aencrtemst nnbo BO34epXaTbCA OT UX COBEPLLUEHUA.

VicnonHeHne MCNONMHUTENBHbIX OOKYMEHTOB NO TpyAoBbIM AeJ1aM. VMicnonHeHne UCMNOMHUTENbHbIX
OOKYMEHTOB O BOCCTaHOBJIEHUMM Ha pa60Te. VIcnonHeHne WHbIX WCNOSTHUTENbHbIX OOKYMEHTOB O
TPyAOBbIM AEelaM.

VicnonHeHne NCnonHNTENbHbIX LOOKYMEHTOB Mo AeriaMm O BbiCerieHnn, BCerieHnn.

VicnonHeHne NCnonHNTENbHbIX LOOKYMEHTOB Nno gernam mn3 6paqu-cemel7|Hb|x OTHOLLUEHUN.

VicnonHeHne MCNONMHUTENbHbIX OOKYMEHTOB o Aesnam o 3awute 4eCtun, 4OCTOMHCTBA U [enosown
penyTauun.

VicnonHeHne UCMNONHUTENbHbIX OOKYMEHTOB 0 Xanobam Ha rocyaapCTBeHHbl€ OpraHbl, OpraHbl
MECTHOIro camoynpasiieHUA N OOJMKHOCTHbIX JTULL.

VIcnonHeHne MCNOSTHUTENbHbIX OOKYMEHTOB HeumyLleCTBEeHHONo Xapaktepa B OTHOLUEeHUMn
XO3AMCTBEHHbIX OOLLIECTB U TOBAPULLIECTB.

VIcnonHeHne MCNONMHUTENbHbIX OOKYMEHTOB Mo Aernam O 3alunte HeonpenerneHHoro Kpyra nuy, o
NPU3HaAHN HOPMAaTUBHBbIX N NHbLIX NPaBOBbIX aKTOB HeoencTBUTENbHbIMN,

Paspgen V. UCTNOJIHEHME PELLEHWA NHOCTPAHHbIX CYOOB U APEUTPAXEWN
B POCCUUCKOU ®EAOEPALIM N CYOOB POCCUN 3A PYBEXXOM

depepanbHbi 3akoH "O nopsiake BBeAeHUs1 B aenctBue McnonHUTenbHOro kogekca Poccuiickon

depepaumn”. Ctatbs o0 nopsiake BBeaeHus B genctene VIK PO, npuBeaeHnn B cooteeTctBune ¢ MK PO
paHee NPUHATOro 3aKoHOAAaTENbCTBRA.
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OIMABIEHMUE

ABTOPCKUIA KONNEKTMB
BeeneHue
[naBa nepsas. VIcTopuKo-CpaBHUTESbHAA XapaKTEPUCTNKA UCNOSTHUTENBHOrO NPON3BOACTBa
1. OOwwue npaBuna NCNONMHUTENBLHOIO NPOU3BOACTBA MO NpaBy 4OPEBONIOLNOHHON Poccnm
2. Mepbl NpUHYANTENBHOIO UCTMIONHEHUS B YCTaBe rpaxaaHckoro cygonpounssoncrsa 1864 r.
maBa BTOpad. CoaepkaHue NPaBOOTHOLLUEHWA B MWCMOMHUTENIbHOM MPOU3BOACTBE Ha COBPEMEHHOM
aTane pas3BUTUA POCCUNCKOrO 3aKoHoOaTeNbCTBa
1. O6LLas xapakTep1cTmKa NpaBoOOTHOLLEHUIA B UCMOMHUTENTbHOM NPON3BOACTBE
2. Knaccndmkaumsi cybbekToB MCMONMHUTENBHOIO NMPON3BOACTBA
maBa TpeTb4. [paBoOBOE NOMNOXEHWE OCHOBHbLIX YHACTHUKOB UCMOMHUTENBHOMO NPOM3BOACTBA
1. Cratyc cynebHoro npuctaBa-McnonHUTENS
2. NpaBa 1 06513aHHOCTN B3bICKATENA U AOIMKHUKA
3. MNpoueccyanbHble OYHKLMU cyaa U CyabU B UICMOMHUTENbHOM NPON3BOACTBE
4. MpokKypop, rocynapCTBEHHbIE OpraHbl U OpraHbl MECTHOTO CamMOyMNpaBfieHNs1 B UCMONTHUTENbHOM
Nnpon3BoACTBE
5. MNpaBoBoe perynvpoBaHne ydactus GaHKOB (KPEAWTHbIX OpraHu3auui) B WCMOSTHUTESNbHOM
Nnpon3BoACTBE
naBa 4eTBepTas. [paBoBOE MOMOXEHUE NUL, COLENCTBYIOLLNX UCTONHEHUIO CyAeOHbIX aKTOB M aKTOB
WHbIX OpraHoB
1. PaBOTHUKM MUITMLKN N OpPraHn3aumm, OCyLLECTBISIOLME PO3bICKHBIE U OXPaHHbIE OYHKLUK
2. lNMepeBoa4vku 1 cneunanmcTbl
3. CneunannsnpoBaHHble OpraHu3aLmu, peanvayrLimne MMyLLECTBO JOIDKHMKA
MpunoxexHne. OCHOBHblE HOPMATMBHbLIE MPABOBLIE aKTbl, PErfaMeHTUPYOLME UCTIONHEHUE CyaebHbIX
aKTOB W aKTOB UHbIX OpraHoB
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