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IOpuanyeckass aHTPONOJOTUsA
KaK HayKa M yuyeOHas AMCHUILIMHA

BbIxog, B CBET Ha PYCCKOM f13blke y4ebHMKa no pUANYECKON
aHTPOMNONOrnMn M3BECTHOrO dpaHuy3ckoro npodeccopa Hopbepa Pyna-
Ha' — cobbITMe 3HaMeHaTeNbHOe, HarNsOoHO CBUOETENbCTBYIOWEe 06 on-
peneneHHbIX MO3UTUBHLIX CABUrax Takxe n B 9TON cdepe Halwen opu-
OVNYECKOM Hayku M BY30BCKOro o6pas3oBaHus.

IOpnonyeckas aHTPOMNONOrNS — Hayka O YeNOBEKE KakK COLMASIbHOM
CYLIECTBE B €ro MpaBOBbIX MPOSIBAEHUSX, U3MEPEHUSIX, XapaKTEPUCTU-
kax. OHa m3y4aeT npaBoBble HOPMbl OOLLECTBEHHOM XU3HW NOOeN OT
OPEBHOCTUN A0 HALMX OHEN.

B npegomeTHylo 06nacTb OAHHOW IOPUONYECKON OUCUMMAVHBLI BXO-
OSAT NPaBOBblE CUCTEMbI U B LEIOM BECb KOMMAEKC NPAaBOBbIX SBAEHWUN
(BCce npaBoBble HOPMbl B LUMPOKOM CMbIC/IE 3TOrO CfloBa — MPaBOBLIE
HOPMbI, OTHOLUEHUS, NAEN N NPEACTaBAEHUS, WHCTUTYThI, MPOLEOYPbI,
Cnocobbl perynauun noBeAeHus, 3alimTbl nopsoka, pPaspelleHns KOoH-
GNVKTOB M T. O.), KOTOpble CKNaablBalOTCA B Pa3/IMYHbIX COOOLLECTBax
(NepBOObLITHLIX, TPAAWLIMOHHBLIX, COBPEMEHHbIX), Y Pa3HbIX 9THOCOB (Ha-
poaoB, Haumin), B pasdHble 3MOXM U B pasdHbIX PeErnMoHax mupa. B none
MCCNenoBaTenbCkoro BHUMaHNS M MHTEpeca 3TOW IOPUANYECKON HayKum
1 y4ebHOM ONCUMNAMHBI, TaKuM 06pa3oM, HaxoamUTCst BCe NPaBOBOE MHO-
roobpasve 1 60raTCTBO 4YenoBeyecTBa (M COCTaBASAOLIMX €ro aTHUYe-
CKWX TFPynmn, HapodoB, HaUW) B €ro CTaHOBJIEHWM U PasBUTUU, B €ro
peasibHOM COLManbHO-UCTOPNYECKOM BbITUN.

Opngunyeckas aHTPONOMOrMs BO3HUKIA HA CTbIKE HOPUCTIPYAEHLNN
C UeNbiM pPSaoM APYrnX ryMaHUTapHbIX AMCUMIANH U Npexae BCero — c
COUMANbLHOM aHTPOMONOrNEN, 3THONOIMEN, COUMONOTNENn, KynbTypono-
rmen, nctopuei, punocodpunen (ocobeHHo — punocodpuen nctopun).
M3 1opnanyeckmx gucunninH 3amMeTHOE B/IMSHME Ha €€ CTaHOBNEeHue
okasanu ucTopusa npasa (0COBGEHHO UCTOPUS APEBHEro npaea) 1 cpas-
HUTENbHOE NpPaBOBEAEHUE.

Ecnn B nepmopn cBOEro BO3HUKHOBEHUSI U CTAHOBAEHUS lopuanye-
ckas aHTPOMoOsOrMs CBOE OCHOBHOE BHUMAaHWE yaensiia npaBOBbIM ac-

" Rouland Norbert. Anthropologie juridique. Paris, Presses Universitaires
de France, 1988.



[TpenucnoBue

NnekTam «3K30TUYECKNX>» (apXanvyeckmx, TPaANLUNOHHbLIX, HEEBPOMENCKMX)
06LLEeCTB, TO NOCTENEHHO B NPEAMET ee U3y4yeHNs BKIOYaINCh U NpaBo-
Bble CMCTEMbl COBPEMEHHOr0O obwecTtsa. Bmecte ¢ Tem wen npouecc
0DOPMNEHUS N YTBEPXKAEHUS IOPUOMNYECKON aHTPONONOMNN Kak OTAENb-
HO CaMOCTOSITENIbHON HAy4YHOW M y4eOHOI AMCUUMNANHBI B OOLMX pam-
Kax ropucnpyaeHumu.

B cucTeme 10puanMyeckmx Hayk 1 iopuamyeckoro obpasoBaHns opu-
Jundeckas aHTpononorusi (B ee pa3BUTOM BMAE B KAYECTBE HAYYHOW U
y4ebHOM OMUCUMNVHBI) 3aHMMaeT cBoe 0coboe 1 caMoCcTosTellbHOe Me-
CTO B psily TakMX OOLLLEHAYYHbIX IOPUANYECKUX OVUCLIUMNAWH, KaK Teopus
npasa 1 rocygapcTtea, dunocodus npasa, COLMONOrnsA npasa, MNCUXO-
norns npaea, UCTOpUS NpaBa, rocyaapcTBa W MPaBOBbIX Y4EHWUIA, CPaB-
HUTENBHOE MPaBOBEAEHME, OpUANYECKas NOANTONOrNS 1 Ap.

IOpuamnyeckas aHTpononorns obnagaeT 3Ha4YMTENIbHbIM 3BPUCTUYE-
ckuM noTteHumanom. OHa 3amMeTHO paclumpsieT n oboralaeT amanasoH,
apceHan, npueMbl U MeTOdbl Hay4YHO-MPaBOBLIX MCCNeaoBaHNi, 0OBbEM ©
COLEPXaHME IopNONYECKNX 3HaHUN. Peyb, B KOHEYHOM cyeTe, MOeT O
HOBbIX NMOAX0AaXx K npaBy 1 06 NU3y4eHUN HOBbIX acleKkToB (rpaHein, npo-
ABNEHUI, «0bpa3oB») nNpaea, 00 yrnybneHum, KOHKPeTn3aumm n passu-
TUM HALWMX COBOKYMHbIX 3HAHWI O NpaBe kak cneumdnyeckom coumarb-
HOM SIBJIEHUU, UIPaIOLLEM CYLLECTBEHHYIO POJib B OpraHusaumn n QyHk-
LMOHNPOBAHMN OOLLECTBEHHOWN XU3HW NOAEN B Pa3HOOOpPa3HbIX YCno-
BMSIX U HA pasfiNyHbIX 3Tanax UCTOPWUK YeloBeYecTBa.

[Mpouecchbl CTaHOBNEHUS IOPUOMYECKON aHTPOMOJIOrMM B KayecTBe
CaMOCTOATENLHOM Hayku npoTtekanu Bo Il nonosuHe XIX —XX B. B pycne
obLwero pasBuTMS 1M MOAEPHU3ALUN IOPUCIPYOAEHUUN Npexae BCEro B
Takux cTpaHax, kak AHrnus, Fepmanus, @paHumsa n Utanus. [aHHoe 00-
CTOATENBLCTBO B 3aMETHOM Mepe Obino 00YCNOBAEHO U CTUMYJIMPOBANOCH
peanMaMmn KOOHMANbHOW MOINTUKMA U YCTPEMJIEHUIA 3TUX CTPaH U CO-
NYTCTBYIOLLMMM MOTPEOHOCTAMM N BO3MOXHOCTAMU MPaKTUYECKOro nay-
YeHUs1 N TEOPETUYECKOr0 OCMbLIC/IEHNS MPABOBLIX GOPM XM3HU B KOJSIO-
HN30BaHHbIX CTPaHax, pervoHax, obLlecTBax.

3HauNTENbHBLIX PE3YNLTATOB — HA NYTU K IOPUOMYECKON aHTPONOJIO-
rMn— JOCTUrna n OTe4eCcTBEHHAs (LOPEBOIOLMOHHAA U MOCIEPEBOIIO-
LMOHHAs) Hayka, B YaCTHOCTW, B TakMX HanpaBieHUsX, Kak coumanbHas
aHTPONOJSI0rns, 3THONOIMNS, COLMONONNA, NCTOPUS APEBHEro Npasa, cpas-
HUTENLHOE NPaBOBEAEHNE U B LEIOM MU3Yy4YeHME TPAOULIMOHHbLIX U COBpe-
MEHHbIX OOLLECTB, BKJIIOYasa MX NpaBo, NpaBoBble GOPMbI X XU3HU. [anb-
HenwemMy NIoAO0TBOPHOMY Pa3BUTUIO IOPUANKO-AHTPOMOIONMYECKUX NC-
CnefoBaHNn 1 YTBEPXAEHMIO IOPNONYECKON aHTPOMNOJSIONMN B KayecTBe
Hay4YHON N y4eOHOW AMCUMMNNUHBI B COBETCKOE BPEMSI MPENsSTCTBOBAsIM
WMAEO0NOrns 1 NpakTnka ToTaanTapHoOro CTpos, HEraTMBHOE OTHOLUEHME K
aHTPOMONOrnMM B LENIOM, BKIIOYAA COLMAlbHYIO N IOPUONYECKYID aHTPO-
nosiormio, a TakXke rocnoaCcTBOBaBLUME KOMMYHUCTUYECKME KJaCcCOBO-
napTUiHbIe NPEACTaBAeHNs O NpaBe, NOAMEHA npasa CUI0OBLIMU HOPMA-
MW NPOU3BOJILHONO 3aKOHA (OEMNCTBYIOWEro 3aKOHO4ATENbCTBA, «MO3U-
TUBHOIO npasa»).



IIpenucnoBue

B coBpeMEHHBIX YCNIOBUSIX MOCTCOLMANIMCTMYECKMX NPEeobpa3oBaHNii
M OBWXEHUS CTpaHbl K YTBEPXOEHUIO Hayan npaea, rpaxgaHckoro o6-
LLeCTBa U NPaBOBOro rocygapcTeBa OTKPbIBAOTCS peasibHble BO3MOXHO-
CT gnsg GoOpMMPOBaHNS N Pa3BUTUSA OTEYECTBEHHOW IOPUOVNYECKON aH-
Tponosaormu.

Ocobasa akTyanbHOCTb OPUOMKO-aHTPOMONOrMYECKUX Mccnenosa-
HUIA (BK/tOYAOWNX B CEOS M3YyYEeHWEe M CPaBHUTENbHLIN aHanM3 npaBo-
BblX CUCTEM Pa3/NYHbLIX S3THOCOB M 00LWECTB) 00yCcnoBfieHa As Hac,
NOMMMO YMCTO NO3HABATENbHOM CTOPOHbI Aena, pagvkasbHON NepeoueH-
KON LEHHOCTEN, OPMEHTAUMEN Ha CTaHAapTbl U LEHHOCTM MWUPOBOrO
coobLlecTBa HapoAoB, HOBbIMU MO3ULIMSMM NOCTCOBETCKOM Poccum kak
CYBEPEHHOro rocygapcrea B COBPEMEHHOM ObICTPO M3MEHSIOWEMCS
Mupe. CyLleCTBEHHbIN BKag lopuanyeckas aHTPoMnonorns MoxeT BHe-
CTW 1 B nnaHe 6osiee rnyboKoro U3y4eHns 1 ayyLero NoHMMaHus npa-
BOBbIX aCMEKTOB MEX3THNYECKUX N MEeXrocyagapCTBEHHbIX OTHOLIJeHI/II7I,
crneunduKkn CcknagbiBalLWNXCA NPaBoBbIX GOPM OpraHmM3aunm Xn3Hu
pa3nnyHbiX OBOLLECTB M rocygapcTB Ha Tepputopun ObiBwero CCCP u
B cOBpeMeHHol Poccuiickoinn deaepaunm (C y4eToM MHOMOHaLUMOHab-
HOro cocTaBa ee HaceneHus, ¢penepaTMBHOro yCTpomcTBa, KOHPEeccuo-
HaJIbHbIX Pa3nnyniA, pasHoobpasuns AYXOBHbIX, KYNbTYPHbIX U NPaBOBbIX
Tpaguumn n T. 4.). OOHUM M3 BaXHbIX HanpasneHuin GopmMmupyoLLenics
POCCUMNCKOWM LUKOMbI IOPUANYECKON aHTPOMNOIOrMMN, HECOMHEHHO, CTa-
HeT paspaboTka NpPobaeM, CBA3aHHbIX CO CTaPbiMU 1 HOBBIMU AMSieMMa-
Mn  «BocTok—3anag», «cnaBaHODWUIbI—3anagHUKn», «NaTpPUoTbl—pe-
dopmaTopbl-3anagHukn» U T. 4., NOUCKN Hagjexallen KOHUenumm co-
BPEMEHHOI0 CUHTE3a CaMODBbITHbIX POCCUNCKMX Tpaguumn n obueum-
BUIN3ALMOHHBIX JOCTUXEHUIA 3anagHbIx oOLWecTs B chepe naei 1 npak-
TUKM NPaB 1 cBOOOA YesloBeka, KOHCTUTYLUMOHaNM3Ma, roCnoACTBa Npaga,
rpaxgaaHckoro obuiecTsa, NPaBoOBOW roOCyAapCTBEHHOCTM U T. 4.

CyLLecTBEHHOE 3HAYEHME B MyiaHe MPeodosieHMs Hallero oTcTaBa-
HUS (OT 3anagHoNn puUcnpyaeHUnn) B 061acTn I0pUANYEeCcKoin aHTPOoMno-
JIOrn Hapsigy ¢ COOCTBEHHO OPUAMKO-aHTPOMOJIOrMYECKUMN UCCIeao-
BaHUSIMM UMEET BKJIIOYEHNE B CUCTEMY HALLErO BbICLLErO HOPUANYECKOrO
06pa3oBaHUs NMOMHOLLEHHOrO Kypca Mo IpUaMYeCcKo aHTpononorum. 3to
B2XKHO Kak 01 MOBLILLIEHUS YPOBHSA M KayecTBa OOLLENPABOBbLIX 3HAHWIA
COBPEMEHHOI0 opucTa, Tak 1 ans GopMmnpoBaHusa GyayLmx cneumanm-
CTOB B 00/1aCTM OPUANYECKON aHTPOMNOIOrNN.

MpUATHO OTMETUTbL, YTO Ha4Yaslo B 3TOM JENe YXe MOJSIoOXEHO. Tak,
npodeccop A.N. Kosnep (kCTatn, pyKkOBOAMUTENb FPynrbl NEPEBOAYMNKOB
OaHHOI paboTbl) yXXe YMTaeT Cneukypc Nekuuii No pnanyeckon aHTpo-
nonorum gns CTyaeHToB AKaeMMYECKOrO NPaBOBOro YHMBEPCUTETA MpuU
UHcTuTyTE rocypapcrtea u npasa PAH.

PasymeeTcs, cepbesdHasa paborta B cdepe opuanko-aHTPonoaorm-
YEeCKMX UCCNEeO0BAHNN HYXOAETCHA B HaANAXMBAHMM MPOYHBIX MEXANCLM-
MANHAPHbLIX CBA3EN, B KOOpAMHAUWN YCUNIA IOPUCTOB N NpeactaBuTe-
el MHOMMX APYrux CMEXHbIX HayK. 3aMeTHy0 MiIOAO0TBOPHYIO POJib B
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39TOM OTHOLLEHMM Cbirpano Obl NpenofaBaHue Kypca IoPUANYECKON aH-
Tpononoruun (B TOM UAM MHOM OObeME U BUAE) TAKKe N B PsiAe Helopu-
ONYECKNX N'YMaHUTapHbIX BY30B Gpr1nocodpCckoro, NCTOPUYECKOr0, COLNO-
JIOFMYEeCKOro, NCUX0NI0rM4eckoro, NOINTONOMMYECKOro, KybTyponormnye-
ckoro npoduns. 310 060raTuT AaHHbIE NYMaHUTAPHbIE AUCLUMIMHBLI He
TONbKO CcrneunanbHbIMU KPUANYECKUMN 3HAHUAMU, HO U LLUMPOKUM KOM-
MIEKCOM COBPEMEHHbIX NYMaHUTapPHbIX NPaBOBbIX NAEN, KOHLEMNUWA, LLEH-
HocTel. Beab lopnanyeckas aHTPONONOrus, Cyas rno rosioxXeHno Aen B
ryMaHUTapHbIX Haykax Ha 3anage, SBAsieTcs OJHOW M3 Hambonee copep-
XaTesibHo GoraTbix, MPakTUYECKN 3HAYUMbIX, PA3BUTLIX B TEOPETUYECKOM
N 3MNMPUYECKOM OTHOLLEHUW HayK, pa3pabaTbiBaloWMxX pasHble acnek-
Tbl 1 HANPAaB/IEHUS COBPEMEHHbIX COLIMANbHO-aHTPOMOIOMMYECKNX U 00-
LerymaHuTapHbIX nccnenoBaHvin. MexancunninHapHoe 3HavYeHue opu-
ONYeCcKon aHTpononorum obycnoBneHo, B KOHEYHOM CYeTe, TeEM, YTO B
Heil — MNof YriioM 3peHns N3y4YeHNst TaKoro HYeTko OnpenesieHHOro oobek-
Ta N OOHOBPEMEHHO Takoro GyHAaMeHTaNIbHOro fABAeHUs, Kak npaso (a
BMECTE C HMM Takxe rocygapcrsa, NOAUTUKW, ynpasBieHus n T. 4.), —
CKOHLIEHTPUPOBAHbI BCE CYLLLECTBEHHbIE OCTUXEHUS U «paboTOCNocob-
Hble» MAEN N KOHUENUUU CcoumanbHON aHTPOMONOrnm, 3THONOMMKU, CO-
LMOSIOTUN, KYNbTYPONOrUN N paja APYruxX rymMaHUTapHbIX Hayk.

Takum BbICOKMM CTaHAAPTaM COBPEMEHHOM I0PNANYECKON aHTPOMO-
JIOrMM B MOMHOM Mepe OTBEYaeT M HACTOSLMA y4ebHUK. N3aaHHbIA Ha
dpaHuy3ckom a3bike B 1988 r. B kauecTBe y4ebHMKa O/ CTYAEHTOB OpU-
Onyeckoro npodwunsa, OH BCKope Obin nepeBeneH Ha aHrMNCKURA, He-
MELKUN, NTANTbAHCKUA U UCMAHCKUN A3bIKN.

Hopbep PynaH — n3BECTHbI (paHLy3CKUIA IOPUCT U aHTPOMOJIOr.
OH aBnaetcs npodeccopom B YHMBepcutete IAkc-Mapcens Il (YHuBep-
cuteT B . Okc-aH-MpoeaHc u r. Mapcene, ®paHuns); OH YATaEeT KypC
NeKunii No IPUANYECKON aHTPOMNOoNorMm Takxke B yHMBepcutetax apu-
Xa n boppo.

Mpodeccop PynaH — BCEMUPHO MpPU3HaHHbBIM cneuyanucT B obnac-
TN IOPNONYECKON aHTPOMNOIOMMN, U3YYEHUS NMPaB STHUYECKMX MEHBLUNHCTB
N aBTOXTOHHbIX HAPOAOB, pa3pelueHns KoHGNMKToB. MNopaHHon npobne-
MaTtuke MM, NOMUMO MpegiaraeMor BHMMaHuo yntatenen «lOpuanye-
CKOW aHTponoJiornn», onybiankoBaHO MHOMO APYrMX 3HAYMTESbHbIX pa-
60T, B TOM uncne «Pumckue pabbl BO Bpems BOWH» (1977), «9ckuMochl
Hosoro KeebGeka» (1978), «[lpaBo cOOBCTBEHHOCTN 3CKMMOCOB U €ro MH-
Terpauus B BOCTOYHbIE lopuandeckme cuctemol» (1978), «lOpunanyeckune
cnocobbl paspelleHnss KOHPANKTOB cpean ackumocoB» (1979), «Pum:
JemMoKpaTtusa He Bo3MoxHa?» (1981), «3tatncrckoe npasBo, TPAANLMOH-
HOe npaBO N NONNTUKA aCCUMUNSALNN B COBPEMEHHOM ApkTuke» (1985),
«MecCTb, CaHKuus 1 3BOAIOUMS: aHTponofnormyeckmin nogxog» (1990),
«Y ncrokos npaea. lOpugunyeckas aHTponosiorns B Hawe spemsi» (1991)
v ap.

Cos3paHHas PynaHom u MHorme rogbl pykoBoammasi um ®PpaHuys-
ckas accouMaums KpuanYeckor aHTponosorm obbeauHseT uccneno-
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BaTe/NIbCKMEe yCunusa B AaHHOM 061acTu yd4eHbIX U3 pasHbiX CTPaH U pe-
rmoHoB mupa. OH aBnsgeTca koHcynbTaHToM KOHECKO no Bonpocam co-
LManibHOM 1 IopUaNYeckor aHTpononoruu, yneHom Coeeta PpaHLy3ckoro
obuecTea NONMTUKO-NPaBOBON Gunocodun, paaa apyrux HaydHbIx 00-
LLLeCTB.

CBoun TeopeTmnyeckme nabickaHns PynaH codeTtaeT ¢ NoneBbiMU UC-
cnenoBaHUAMN. TaK, Ha MpPOoTaXeHUNn ,EI,GCHTI/IJ'IGTI/IVI OH Mn3y4aeT XWN3Hb,
ObIT, NPaBo NMHYUTOB (3ckumocoB CesepHon KaHagpl).

Tpyabl PynaHa, nonyynBLInE 3aCny>XeHHOE NPU3HaHne B MUPE, OT/N-
yaloTcsl, Mo OBLIEMY MHEHUIO CMEeLMannucToB, Kak YHUKaNbHbIM MaTepua-
JIOM, COBpPaHHbLIM aBTOPOM U APYTMMU YYEHBIMU B X0Ae 3THOrpaduyeckmx
3KCI'I€,EI,I/ILI,I/II7I, TakK 1 BbICOKM TeopeTn4eCcknM ypoBHEM 1CCneaoBaHNA beH-
OaMeHTaIbHbIX MPOBNEM IOpUANYECKon aHTpononoruv. CneumanncTol OT-
MeYatoT 1 NPeKPacHbI NMTePaTYPHbIN A3bIK ero KHUM, KOTOPbIMW UHTEepe-
CYIOTCS HE TOJIbKO CTYAEHTbl N y4eHble, HO U MacCOBbIl YiTatenb. Kctatn
roBop4, PynaH ABNAETCA aBTOPOM N paAga XyaoXeCTBEeHHbIX rnpouni3sene-
HWIA, B uncne KoTopbix «JlaBpbl u nenen» (1984), «ConHua BapBapoB»
(1987), nony4mBLUMX XOPOLUNE OTKIIMKW YATaATENEN U MPECCHI.

3aechb cnenyeT Takke 0cobo OTMEeTUTb yecunus npodeccopa Pyna-
Ha, HanpaBJ/ieHHble Ha pa3BuUTune IOpI/I,EI,I/I‘-IeCKOI‘/'I aHTponosormn B Hawlen
ctpaHe. OH MHOroe cgenan B MNjaHe O3HaKOMJIEHUS NpeacTaBuUTeENen
Hallen PUANYECKON Hayku C COBPEMEHHbIM COCTOsIHMEM B 06nacTu
M3y4eHns U NpenoaaBaHns loPUANYECKON aHTPoNonornm Bo @paHumm n
Opyrux 3anafHbix CTpaHax, NPUBIEYeHNs HalLNX y4eHbIX K paboTe Mex-
OyHapoaHbIx GOpPYyMOB MO AaHHOW npobnemartmke. Kpome TOro, oH npo-
ynTan UMK NeKkuMii No I0puUaMYECKO aHTponosaorum Bo PdpaHuy3CcKom
konnemke npu MIY, nposen psag 6ecen 1 KOHCYNbTaLUMiA MO 3TUM BOMpPO-
cam B NHCTUTyTE rocygapctea u npasa PAH.

3Ha4YNTENbHYIO POMb B PaAcipOCTPaHEHUN MOen puaondeckon aH-
TPOMOJIOrMN, HECOMHEHHO, ChirpaeT U 3TO PYCCKOoe n3gaHue ero y4edHu-
ka «lOpuanyeckas aHTpononorus»'. Beibop AaHHON paboTbl B Ka4ecTse
y4yebHMKa Ans HalmX BY30B — MOKa, K COXaneHuo, OTCYTCTBYIOT oTeve-
CTBEHHble — 0OYCNIOB/IEH TEM, YTO B HEN BbICOKAs Hayka yaadyHO coveTta-
€TCA C NPOCTOTON N A0XOA4YNBOCTbLIO U3NOXEHUA y4ebHOro MaTtepuana.

CyLuecTBeHHOe AOCTOMHCTBO y4ebHuMKa PynaHa cOCTOUT Takke B TOM,
4YTO B HEM C Haaexaller NofHOTON NpeacTaBeHbl Takne Heobxoanmble
KOMMOHEHTbI IOPMOVNYECKON aHTPOMOION MK, Kak 00LLEeTeEOPETUYECKME NO-
JIOXKEHUS 1 NPaKTUYEeCKMin MaTepuran (Nonesble AaHHbIe PUONKO-aHTPO-
nonorunyeckoro npoduns). B aToM xe nnaHe cnenyet oTMETUTb U Apyroe
HECOMHEHHOEe JOCTOMHCTBO PEKOMEHAYeMOro y4ebHuKa: XopoLlo coanaH-
CUPOBAHHOE BHMMaHWe, yaensieMoe aBTOPOM OCBELLEHNIO NPaBoBbIX GOpPM
pa3nyHbIX TUNOB OOLLLECTB (apXanyeckmnx, TPaauUMOHHBLIX M COBPEMEH-

' B HacTosiILee pycCKOe U3JaHue paBoThl He BOLUIM HEKOTOPBIE €€ YaCTH
(6ubnuorpacdusi, 0630p TUTEPATYPHI U T. 11.).
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HbIX). BonbLIOM MHTEPEC NPY 3TOM — C TOYKWU 3peHust 1 obLuel Teopumn
NPaBoONOHNMAHUSA, U MPaKTUKN OENCTBUS NpaBa — MNPeACcTaBnsioT opu-
OVKO-aHTPOMNONOrMYECKME «MOPTPETbI» HE TONBKO «3K30TUYECKUX», HO U
COBPEMEHHBIX 3anafHbIX OOLECTB, O KOTOPbIX YNTATENb Y3HAET HEOXN-
[aHHO MHOro HOBOrO.

B BOnpocax TEOPEeTMKO-METOA0IONMYECKOro XapakTepa aBTop y4eb-
HMKa BeCbMa MOCNeAoBaTENbHO MPUAEPXNBAETCS B3BELLUEHHOM NO3ULLNK,
OTBEpraioLLen KpanHOCTU NPSMOSIMHENHOIO 3BONIOLMOHM3MA U apxaun-
yeckoro TpaguumoHanuamMa. C 3Tux no3MUNA OH KPUTUKYET MOEN «EBPO-
LEHTPU3Ma» U HUITMANCTUYECKOE OTHOLLEHME K MPaBOBbIM LLEHHOCTSAM U
TpaguumMsaM HEeBPOMeNCKUX 3THOCOB M obuiecTB. Ero opuanko-aHTpo-
nonormyeckas MHTepnpeTaumMs MHOroobpasusi NpaBoOBbIX CUCTEM MPO-
HM3aHa MaesaMu rymMaHuMsma u 3awmTtbl rnpas BCEX HApo4OoB MMpa Ha ca-
MOCTOSITE/IbHOE pa3BUTUE.

YyebHMK OTIMYAETCS XOPOLIO NPOAYMAHHOW CTPYKTYPOW U3NOXEHUS
MaTtepmana. BeeoeHne 3HaKOMWUT yniTaTenss ¢ OCHOBHLIMWU LIENsSIMU 1 3a-
JadvaMun IopuanYecKO aHTPOMONOrnmM Kak Hay4yHor n y4ebHon gmcumn-
NUHBI. B Tpex oCHOBHbIX YacTax y4ebHMKa NogpoOHO OCBELLADTCS: UCTO-
pusi CTaHOBNEHWS IOPUANYECKON aHTPOMNONOrMn 1 ee NpeameTHas crne-
unduka (4. 1); OPNOMKO-aHTPONONOrMYECKNE XapakTEPUCTUKN Tpaau-
LMOHHbIX 0bLwecTs (4. Il) n lopnanyeckas aHTPOMNOAOrMS COBPEMEHHOIO
3anagHoro no3utmeHoro npaea (4. lil). B 3aknioyeHun aBTop, pes3ioMu-
pys UTorn paboTsl, OLLEHVBAET NAEN IOPUANYECKO aHTPOMONOrUKN C Nno-
3UUMIA BbICOKON MeTadnankn, B KOHTEKCTE GUnocopCkmMx pasmbiline-
HWIA O «MOCNeaHMX BOMpocax» — O cMbicie Mictopun, o Jobpe n 3ne, o
XKunsum n Cmeptn yenoseka.

B uenom opuamnyeckass aHTpoOnosaorus B OCBelleHun npodeccopa
PynaHa npeacTtaeT kak noy4uTenbHOe W yBnekaTesnbHoe MnyTelecTBMe B
HOBble M3MEPEHNst MMpa NpaBsa, B HOBbIE MM1PLI MPABOBOro kKocMoca. Opu-
[VKO-aHTPOMNONornyeckas TpakToBka MHOroobpasunsi npaea B ero peasb-
HbIX COLMaNbHO-UCTOPUYECKMX MPOSBNEHUSAX AEMOHCTPUPYET MNOASIUHHYIO
LIEHHOCTb KaXA0ro M3 3TUX YHUKabHbIX «00pa3oB» npaea M BCEro npa-
Ba B LLENIOM.

B. C. HepcecsHu,
yneH-koppecnoHaeHT PAH,
JOKTOP OpUANYECKUX HayK,
npodgeccop
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«Kaxcowlii ckaonen Hazvieams 8ap8apcmeom
mo, 4mo HenpuebIHHO».

Monmeno

CamMmble JaJIbHUE MMYTCIICCTBUA — 3TO IIYTCIICCTBUSA B CBOH BHYT-
penHuit Mup. OT neckoB Caxesst IO OeBCTBEHHBIX MPOCTPAHCTB ApK-
TUKU aHTPOIIOJIOTUsI 0e3 KOHIa oOpalaeTcs K caMoii cebe Kak Obl co
cTtopoHbl. 60 aHTpomoorn M3ydaeT He TOJBKO OOIeCTBa, OTIMYHBIE
oT Hamrero. OHa, TOZOOHO CXJIBIHYBIIEH BOJHE, oOpalllaeTcss K camo-
aHaJIM3y HaOIoJaTeNs U ero obllecTBa. YHUBEPCATbHOCTL €€ MOAX0oaa
onpeAensior aBa 3ambicia. C ogHOI CTOPOHBI — M3ydyeHUE YesioBeKa B
€ro 1LIeJIOCTHOCTH, B apXUTEKTYpe €ro Teja (6uosocuueckas aHmpono-
A0eust, KOTopasi COOTHOCUT BO BpEMEHU U B MPOCTPAHCTBE Pa3HOBMII-
HOCTU OMOJIOTMYECKMX XapaKTEepUCTHUK 4YelloBeKa); ¢ ApPYyroid — usyde-
HME YCJIOBUI XKM3HU YejioBeKa B 0OIecTBe, (pOPM MCIIOJb30BAHUS UM
CBOET0 WHTEJIEKTA U CBOEH 3MOLUOHAILHOCTH (COUUANbHASA U KYAb-
MYpHAsT AHMPONOAO2US).

MenyieHHbIE MPOLECCHl OYeI0BeYMBaHUS IMPUBEIN K (popMUpoBa-
HMIO TIEPBUYHOTO OITHITA COLIMAJIBHOM XXM3HU, HA OCHOBE KOTOPOTO HAIlIN
OpeaKyd CTPOWJIM MOJEANW MOBEACHHUS M CO3daBajlu CpeACTBa, IO3BO-
JISTIOLIIME COOMIONATh 3TU YCTAaHOBKM. 3a MCKIIOYEHHUEM CMYTHBIX U He-
onpeacaeHHBIX OTIOJOCKOB O XW3HU TOMCTOPUYECKMX JIOIEH, a Takxke
M3BJICYCHHBIX UCTOPUKAMHU TIEPBOOBITHOCTH OCTAHKOB 3THX JIIOACH, MBI
BBIHY>KIE€HBI JOBOJbCTBOBATHCS HUYTOXHO MajibiM B 3HAHHUU O BpeMe-
Hax, KOrja 4eJOBeYeCTBO «M300peTano» obuiectBo. Ecim ropuduue-
cKas aHmponoaoeuss N HaXOOUT (haKTOJIOTMYECKUE MCTOYHUKU B OHO-
JIOTUYECKUX MYTAlLMSIX, KOTOpble C(DOPMHUPOBAJIM UEJIOBEUECKOE CYIIE-
CTBO, OHA MOXKET UCIOJIb30BaTh JUIIb 3aBEPIICHHbIC MIPOSIBICHUS KYJb-
TYpPHOU XW3HU, TEHE3MC KOTOPOIl 3a HEMMEHNEM JTOCTYITHBIX JOKYMEH-
TaJbHBIX TOATBEPXKACHUM CKPBHIT OT Hee. OHa M30UpaeT npedmemom
C60e20 u3yveHusi pe4eBoOil CTPOM, XKM3HEHHbIE HaBBIKU U (DOPMBI Tpe-
CTaBUTENbCTBA, KOTOPHIE KaXXI0€ OOIIECTBO CYMTAE€T OCHOBOIOJAraro-
IIAMU IJIsI cBoero (YHKIIMOHUPOBAHMS M BOCIIPOU3BOICTBA.

OuepunBasi cede 3TO IepPBOE OrpaHNYEHNE U TAKUM CIIOCOOOM KOH-
KPEeTU3UPYS CBOM IMpeaMeT, IopuandecKash aHTPOIIOJOTUS TeM HE Me-
Hee HE CYXMBaeT CBOEr0 MCCAEIOBATEIbCKOTO IIOJISI, MOCKOJBKY €€
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onpenejaeHUe MOIYUHSIETCS] BTOPOMY MMIIEpaTUBY, KOTOPbI XapaKTe-
pU3yeT aHTPOMOJOTIMIO: U3ydyaTh YeJoBeKa BO BCEM €ro MHOroo0pasuu,
BO BCEX €r0 XPOHOJOIMYECKUX, reorpamuecKrux U3MEpeHUsIX, BO BCeX
THTIaX OOITHOCTEH.

ITo Tpaguimm oOIIecTBa MPOIUIOT0 M3ydaeT MCTOPUS; COIMOJIO-
TUs ¥ 3THOJIOTUS U3YYaloT OOIleCTBAa HACTOSIIEro, moapasaeiisieMble Ha
COBpPEMEHHBIE M TpagWIIMOHHBIE OOIIEeCTBA. DTHU TIEPETOPOIKM HE WC-
Yye3JIM U 10 Ceil AeHb, HO OHM OECHPEPHIBHO TEPSIIOT CBOIO MCKIIIOYM-
TeIbHOCTh. PasMax m mIyOMHa 3amaym WcciaemoBaTeNlsT IelaloT 3TO
HEOOXOIUMBIM.

Ham u3BecTeH MOYTH OeCSATOK ThICSY pa3JM4YHBIX MPABOBBIX CHUC-
TeM. Jlaxe ecly MBI pacrojaraéM OTHOCHUTEJIbHO TOYHBIMU CBEICHUS -
MU JIMIIb O HECKOJbKUX COTHSIX U3 HMX, IEPBBIM BIICYATICHHUEM OCTa-
eTcsT Upe3MepHOe pa3HooOpa3ue 3TUX cucteM. YeaoBeueckoe CyIIecT-
BO OTMEYEHO KYJIBTYPHBIM Pa3HOOOpa3ueM, IOCKOJBKY 4mo0bl 6blko-
8amb C80I CYULHOCMb, Yen08eK 004xceH meopums paziuque. YemoBek
CYLIECTBYET TOJIbKO B OTHOLUEHUU K OPYTMM, PACIIOJIOXEHHBIM Ha He-
TIpEepBIBHOM JTUHUM, UOYIIEH OT CXOXero K pasnauyHomy. Ilepen nuiiom
TaKOro MHOIroo0pa3usi COLMAIbHBIX W IIPAaBOBBIX CUCTEM aHTPOIIOJIOTUS
pa3BepTHIBACT YCUJIMS IT0 MX KJIacCU(PUKALIUM, Teped TeM Kak IIpef-
MNPUHATH CPaBHUTEIbHOE MccaenoBaHue. UTo Xe KacaeTcsl NpUpPOAbl U
KOHEYHOM 1IeJIM CPaBHUTEIBHONM CHUCTeMaTU3allMM, 3[eCh CYIIECTBYIOT
pa3IuMYHbIe MOOXOAbI U IIKOJIbI.

KynbpTypalucThl OenaroT akleHT Ha OCOObIii XapaKTep CUCTEMBI
LIEHHOCTEM, CBOMCTBEHHOM KaXXKIOU TpyIIe, CTPYKTYPAJTUCThHI CTpe-
MSTCS ONpEedeJUTh 3aKOHOMEPHOCTHM, BBITEKAlOIIME W3 KYJIbTYpHOM
BapuaHTHOCTU. He3aBUCHMMO OT TOro, OQHOMEPHOCTb WU MHOTOMEp-
HOCTb CKPBIBaeTCsI 3a pa3HOOOpa3veM SIBJIICHUI, cOollMalbHas aHTPO-
ToJIoTUsI 00JlagaeT OOOOIIAIONINM CBOMCTBOM, JaXKe €cJIM Ha Cero-
IHAIIHUKA OTeHb IIporpaMMa €€ MCCAeIOBaHWM majieKo He McuepraHa:
10 CBOEH CYyTHM OHAa HE OTHAECT MCKIIOUUTEIHLHOTO IPEANOYTCHUST HU-
KaKoOMY OOILIECTBY, COBPEMEHHOMY WJIM MPOILIOMY, MHAYCTPUAIbHO-
My WIN <«3K30TUYECKOMY».

OpmHako 110 IpUYMHAM MCTOPUYECKOTO XapaKTepa, B OCHOBHOM 00Y-
CJIOBJICHHBIM KOJIOHM3alIMel, a TakKe B CBsA3U ¢ nponaeaHHbM O. KoH-
TOM pa3aejeHUEeM MEXOY COLIMOJOTHE M 3THOJOTHEH, aHTPOIIOJIOTHS
n3bpana M3HAYaJIbHO CBOMM IIPEAMETOM MCCAEeIOBaHMS OOIIECTB, OT-
JIMYHBIX OT 3amagHbBIX. DTHOTpapUIecKre UCCIeIOBaAaHUS U TeOpeTHUYE-
CKME KOHCTPYKLIMHU, ITOCTPOCHHBIE HA OCHOBE 3TMX MCCJIENOBaHMIA, Ka-
caloTCs TJIAaBHBIM O00pa30M TaK Ha3bIBAEMBIX <«TPaIUIIMOHHBIX» OOIIECTB.
JIulis B mocienHee BpeMs 3alladHble OOIIECTBA CTadd IIPEAMETOM
aHTPOMOJIOTMYECKUX uccienoBaHuii. [1o aToii mpuynHe OCHOBHAS YacTh
JaHHOM paOOoTHI MOCBSIIEHA IOPUINYECKONA aHTPONOJOTUM TPaaULIMOH-
HBIX OOIIECTB, OJHAKO 3a 3TOIM YacThIO CJIeAyeT Oosiee KpaTKas 4acTh,
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MOCBSIIIEHHAs] IOPUANYECKON aHTPOITOJIOTUM COBPEMEHHBIX OOIIECTB, T
MBI CpaBHMBaeM IIEPBbIC CO BTOPBIMM.

Brliins 3 Henp colMaNbHOK aHTPOIIOJIOTHH, IOpUINYecKast aHTPO-
MOJIOTMSI MUMEEeT TeM He MeHee OTJIMYUTEeIbHble uyepThl. Kak u couu-
ajbHasl aHTPOIOJIOTUSI, OHA MMeEeT CBOEH IIeJbl0 MOHSITH IIpaBujIa IT0-
BElIEHUSI B Pa3IMYHBIX OOIIECTBAaX, HO OTAAET MPEANOYTeHUE HOPUIU-
YECKOMY acIIeKTy, 3asIBJISIsI IIPU 3TOM O HEBO3MOXKXHOCTH M30JIMPOBATh
MpaBO KakK TaKOBOE, MOCKOJIbKY OHO SIBJISIETCSI JIMIIb OJHUM U3 3Jie-
MEHTOB OOLIEi KYyJIbTYpHOU M COLMAJIbHON CUCTEMBI, CBOWCTBEHHOM
JII000My OOIIECTBY M pa3jIMYHBIM 0O0pa3oM BOCIIpUHMMAEeMON U pea-
JIM3yeMOM KaxXJaoi M3 MOATPYIN OOIIecTBa.

Bo Btopoii nonoBuHe XIX B., Korga co3gaBajlcChb OCHOBBI COBpE-
MEHHOI aHTPOIIOJIOTUM, MPABO U aHTPOTOJOTHUS, Ka3aJloCh, MPOJABUTa-
IOTCSI B HOTY IPYr C IPYrOM: TOYTM BCE BBINAIOIIMECS aHTPOIOJIOIH
ObLTM IOpUCTAMU MO0 MONYYUIIU opuandeckoe obpazosaHue. Ho 3to
MHOTOOOeIIaIoNIee HaYaIo He MOJyYMIO JaTbHEHIIero pa3BUTUS U CO-
1UIO Ha HET: IpUIMYecKasi aHTPOIOJIOTUsl pa3BUBajach MOYTU He3a-
MeTHO. OTBETCTBEHHOCTD 3a 3TO HECYT B OCHOBHOM IOPUCTBI C MX IIPU-
BbIlUKaMM. OTMETUM IIpeKJe BCEro, 4YTo UM OBLIO TPYIHO OIPEACIUTh
IpeIMeT CBOeil coOcTBeHHOI Hayku. Yxke KaHT mucai, 4To [OpuCThI
BCe €lle WIIYT CBOE OTpeNe/ieHNe TOHSITUS MpaBa. DTU YCUIUS HUKO-
IIa He Ipekpamanuch. Kimaccuueckue ompeneaeHus], — a MX Hamo Obl
JaTh CTYJAEHTaM, — OTBOMST pelllalolliee 3HauYeHUE TOCydapCTBEHHOM
CaHKIIMM, B OOIIMX YepTax COBMECTUMOI B MOpAJIbHOM ILJIaHE C TIOHC-
KOM CIIPaBEeIJIMBOCTU. DTU OIpPEASICHUS HE SIBISIOTCS OLIMOOYHBIMMU,
HO CTpamaioT OOJIbIIMM HemocTaTkoM. OmpenesisiTh IpaBo yepe3 HaKa-
3aHUE O3HA4yaeT TO XE caMOe, YTO OIpeNesisiTh 3J0pPOBbe uepe3 0o-
Jne3Hb. UTo ke KacaeTcs CIpaBeIIMBOCTH, €€ IIOHSITHE IIpUOOpesIo
COMBAIOIIYIO C TOJIKY PacIlJIbIBYaTOCTh B 3aBUCUMOCTH OT OOIIECTBa, B
KOTOPOM OHO MMeEET XOXIEHHE: CYIIECTBOBAIO BeIb HAIIMCTCKOE Ipa-
BO, CTAJIMHCKOE MPaBO, KOTOPhIE TOXE MOKOWINChH Ha TIPUHIIUIIAX, «CIIpa-
BEIJIMBBIX» IJIsI 3aKOHOAATEJeil, HO KOTOpbIe HE MMEIM TOUYTH HUYETO
o0lero ¢ mMpuHUUIMaMU JeMokpatuu. Kpome Toro, 3T omnpeaeneHus
MPUBOAMIN OOBIMHO K THIIMYHOM ITO3UIIMU 3aIlagfHOTO IOPUINYECKOTO
9THOLICHTPU3MA: UAECHTU(UKAIUS ITpaBa C TOCyIapCTBOM.

Hcxons m3 Takux MO3MLMI HayKa O IpaBe pa3BMBajach, OCTaB-
JIis B CTOpOHE OOIleCTBa, MMEHYEeMble HEKOTAa <«IIPUMUTUBHBIMU»,
«BapBapCKUMU» WU «IUKUMH». KOJIb CKOpO 1opHcTaM 3aTPyIHUTEIb-
HO OTIPeNeIUTh MPaBO UX COOCTBEHHOIO OOIIECTBA, MOXHO JIETKO Mpe/-
CTaBUTh, YTO MM IIOJABHO HEBO3MOXHO HaTh TaKOe OIIpelIesiecHHuE B
OTHOIIIEHWM OOIIECTB, CTOJIb OTJIMYHBIX OT MX COOCTBEHHOIO, — pa3Be
YTO MO NMpUHLMITY oTpuliaHusi. CyllecTBOBaHHWE TOCydapcTBa AaeT B UX
pacriopsXeHUe COJIMIHOE aluOu, TIpeBpalllas uX He3HaHWE B Mpeapac-
CYIOK: IpaBO MOIJIO IIOSIBUTbCS M Pa3BUBATHCS TOJIBKO C TOCYIapCT-

2. 3aka3 Ne 1S37.
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BOM, TOCJie Yero, Kak yTBepXJaajJdu caMble CMeJible U3 HUX, U rocynap-
CTBO, U MpPaBO MCYE3HYT C JIMKA 3€MJIM, CO3[aB aHaJIOTUIO C UAMJIIUYE-
CKMM 30JIOTBIM BEKOM, KOrIa He ObUIO HUM NpaBa, HU NPUHYKIEHUS.
CunjgorusmM uIeHTUGUKAIUMU MpaBa C TOCYAapCTBOM oOTOpachiBal B
MOTEMKHU TMEPBOOBITHOCTU, WJU, MO HEOOXOAMMOCTU, B DBIOXY Mpemd-
npaBa, K «0e3rocygapCTBEHHBIM» OOIIeCTBaM.

Kpome Toro, uro mpaBo MoOXeT, KaK Mbl yoemumcs HUXe, 00Xo-
OUThCSI 0€3 rocyaapcTBa, caMoO MOHSITHE TOCYyAapcTBa TOXE CIUIIKOM
pacriblB4YaToO, YTOOBl CTaThb OCHOBAaHUEM JAJIs CTOJb BaXHOTO 3MUCTE-
MoJioTu4ecKoro pa3nuuus. CoBpeMeHHas MoJUTUYECKasi aHTPOTIOJOTUS
JOCTaTOYHO YacTO JA0Ka3blBAaeT, YTO BMECTO Pa3JUUYUS «[OCYJapCTBEH-
HBIX» M «0€3rocynapCcTBEHHBIX» OOIIECTB ropas3fao oNpaBaaHHeE U3Yy-
4aTh WIMPOKUHN CHEKTP — OT CEerMEHTapHBbIX OOLIECTB, Ubsl PEryasiuus
OCHOBaHa Ha 0oJjiee MM MeEHee YCTOMYMBOM pPaBHOBECUU MEXIY CO-
CTaBJASIOLIMMU €ro rpynmnamu, A0 COBPEMEHHBIX OO0IlecTB, 00jaaaio-
IUX CMEeUaTIu3upOBAaHHBIM M ILEHTPAJM30BAHHBIM YIPaBIeHUYECKUM
anmnapaToM.

Hakoneu, Henb3s 000iTH MoJYaHUEM Apyroi ¢hakTop — KOHCEp-
BaTM3M IOPHUCTOB, O YE€M YaCTO TOBOPST C OCyXAeHUeM. Y 3TOro KOH-
cepBaTu3Ma, HECOMHEHHO, €CTh CBOM COIMOJIOTUYECKUE M HUCTOpUYE-
CKHWE KOPHHU, HO OH MPOUCXOAUT TaKXe OT psijga KYJIbTypHBIX (GakTo-
pPOB: MOYTUTENbHOE OTHOIIEHUE K TOCYAapCTBY, MPEANOYTEHUE MOPSII-
Ka 1M 0e30MmacHOCTM KOH(MJIUKTY, paccMaTpuBaeMOMY KakK IaTOJOTHS,
— BCE 9TO MPUBEJIO MHOTUX IOPUCTOB K ABOWHOMY uaeanusmy. [Ipex-
e BCEro, 3TO WaeaJiu3aliMsi HOPMBI: OOIIECTBO, HE MMelllee YeTKO
COCTaBJIEHHOI'0 CBOJIla HOPM, HE MMEET, IO UX MHEHWI0, TpaBa. A Belb
GJlaromapsl aHaJIM3y TaKMX aBTOpPOB, Kak M. Annuo u 3. Jle Pya, Mbl
3HaeM Telepb, YTO MHOTME TPAAUIIMOHHBIE OOIIECTBA MOMUYUHSIOTCS HE
CTOJIbKO (PUKCUPOBAHHBIM HOpMaM, CKOJIBKO MOJEJSIM MOBEACHUS, Ha-
Ka3zaHue 3a HapyluleHUEe KOTOPBIX He SIBJsieTcs aBToMaTtudeckum. On-
HakKo 3TH 00llecTBa HUKAK HeJIb3sl Ha3BaTh aHapXMyeCcKUMHU. Jlpyras
uaeanu3anus — 3TO «OjecTsAlIas U3OJSIIUSI» TpaBa, CBOASIIAS €ro K
YUCTOM TEXHUKE: MpaBO M3JaBHA IMpernogaeTcsl Kak CBOJ HOPM, HecCy-
IMX B cCaMUX cebe CMBICI U CIOCcOo0 3BOJIOLIUU.

OTKpBITOCTh TMpaBa B OTHOIIEHWUW AHTPOMOJOTUM I103BOJIUIA Obl
eMy OOpecTM HEMHOro CKPOMHOCTH, XOTS Obl MOTOMY, 4YTO TMOOynuaa
Obl 1OOBIBAaTh MCXONHBIN MaTepuaa B MOJIEBBIX MccaeaoBaHUsIX. Hauu-
Hast ¢ b. ManunoBckoro (1884—1942) anTpomnosnorusi pa3BuBaeTcs He
TOJIBKO B YCIIOKOUTENbHOM TUIIM OUOIMOTEK:  aHTPOMOJIOT MOJXKEH Ha
BpeMs TOTpyXaTbCs B 00IIECTBO, KOTOpoe OH Habmwaaer. O oopucrax
3TOT0 HEe CKaXellb: BCEM M3BECTHO, HACKOJIbKO OTOPBAHBI JAPYT OT APY-
ra TeOpeTUuKM U npakTuku. Ho Beab HU MpakTuUKa, HU TEOPUS, B3SAThIE
OTIEJIbHO, HEJOCTATOYHBI JJISI TOCTPOCHUS pealbHOCTU. Eciu Obl 1opu-
CTHl 00Jiee KOHKPETHO MCCleJoBalu CBOE COOCTBEHHOE OOIIeCTBO, OHH,
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HECOMHEHHO, JIy4llle IMOHSUIM Obl, YTO IPABOBBIE SIBJICHUS OECKOHEYHO
Ooraue Tex IPEACTABJICHUI, K KOTOPbIM OHU CIMIIKOM YacTO CBOIST
CBOE 3HaHUE.

OpHako BpeMeHa MeHsioTcs. Cpenu IOpHUCTOB YBEPEHHOCTH IIO-
HEMHOI'Y BBITECHSIETCSI COMHEHUSIMU, M OHU OOpalllaloT B30p Ha Mpa-
BOBbI€ AMCLMIUIMHBI, HEKOINAa CYMTABIIMUECS <«BCIIOMOTaTEIbHBIMI»
(TepMMH, KOTOpBIM Ha MpPakKTUKE 4YacTO OBIBAET CMHOHMMOM <«OECITO-
JIE3HOTO») WJIM TIOYTH HeW3BeCTHHIMM. lOpummyeckass aHTPOMIOIOTHS
MNPUHAIJICKUT K IOCIEIHUM. DTO M3MEHEHHE IIOKa €Ile CIUIIKOM
HemaBHee, 4TOObBI MOXHO OBLIO Tpeacka3aTh ero Oymymiee. Ero xe
MPOMCXOXKACHUE, B JIIOOOM cilydyae, Oojiee 3pMMO. KPU3MUC ITATUCT-
CKMX MIIEOJIOTUI, 00€CITOKOEHHOCTh IOPHMCTOB KOJMYECTBEHHBIM POC-
TOM IIPOM3BOJACTBA HOPM M COOTBETCTBEHHO MX OBICTPHIM M3MEHEHU-
€M, TaJeHue 3HAaYeHMs MUCHbMEHHOIO CJI0Ba B HAIIMX HOBBIX MHMOP-
MAaIlMOHHBIX CHUCTEMaX.

Bo3moxto, B XXI B. ucropusi aHTPONOJIOTMU M MCTOPHUS IIpaBa
conuzgarcsa. Ho ceromHs opuandeckas aHTPOIOJIOTHUSI CBOUM TE€OPETH-
YeCKMM pa3BUTHEM OoJibllie 00s3aHa COLIMAJIbHOM AHTPOIIOJIOTUM, YeM
MpaBy, pa3pabaThiBA€MOMY IOPHCTaMM, ITO3TOMY B II€pBOI 4YacTu pa-
0OTHI MBI cuuMTaeM Oojiee 4eM HEOOXOOUMBIM PacCMOTPETh 3Ty IIPO-
OiemMy B ee pa3sBUTHUM.

Hama pabGora, Takum o0Opa3om, JeIUTCSI Ha TPU YaCTU: PacCMOT-
peHUe MEHSIIOLIEIOCsI COCTOSIHUS 3alagHOil IOpUANYECKOl aHTPOIIOIO-
TMM; MCCJIENOBAaHME OCHOBHBIX MPABOBBIX MEXaHM3MOB TPAIUIIMOHHBIX
0011IeCTB TaK, KaK HaM MX OIMChIBAaeT IOopHaMYecKas aHTPOIIOJIOIMSI;
TIepBbIC TOTBITKY CO3IaHMsI OOIIeH I0pUINIEeCKOM aHTPOTIOJIOTHH C yUe-
TOM OIIbITA M3Yy4YEHMUs KaK TPaAULIMOHHBIX, TAK U COBPEMEHHBIX 00-
IIECTB.

Hemnas Takyio 3asiBKy, aBTOpP OCO3HAeT, YTO B paMKax JaHHOI pa-
OOTHI OH JIMILIb YACTUYHO MOXET cIepxKaThb cBou obOemiaHusi. B padote
B JIEMCTBUTEIbHOCTA HEM30€XHBI CBOM IIPEIEIIbI.

ITepBobIit cBSI3aH ¢ T€M, YTO JaHHasl paboTa He SIBJSIETCS TpaKTa-
TOM JUISI CIELIMAIMCTOB, IMO3TOMY MHOTWE CIIELMAIMCThl OCTAHYTCS HE
JI0 KOHIIA yIOBJIETBOPEHHBIMU.

Bropoii — memarormyeckoro CBOICTBa: maHHas pabora IIpeaHa-
3HaUYe€Ha TPeXae BCEro IJisl CTYJAEHTOB IOPUAMYECKOTO Mpoduiisi, mo-
3TOMY MOXHO 3apaHee MpeABUACTb, YTO OYeHb HEMHOTME M3 HUX pa-
Hee M3ydajaud aHTPOIIOJIOTHIO, ITO3TOMY OBUIM HEOOXOAUMBI YIpPOIIE-
HUSI, KOTOPBIMU, HAIeOCh, Mbl HE 3JI0YIIOTPEOWIN.

IMocnenHuitc — HaydyHOro XapakTepa, W KacaeTcsi OH reorpacgpuye-
CKOI1 JIOKaJIM3allMKd OOIIECTB, O KOTOPBIX Yallle BCEro MAET pedb. Tep-
MUH «TpaaullMOHHBIE 0OIleCTBa», 3HAYEHUWE KOTOPOTO MbI IMOSICHUM
HIZKE, SBJISETCS MOHSITHUEM, KOTOpOE MO3BOJISIET O0bEAMHUTH MHOTO-
YUCJIEHHBIC OOIIEeCTBa BO BpeMEHU M IIpocTpaHcTBe. Hain BeiOOp ma
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Ha obiectsa YepHoit AQPUKM' U MHYUTOB (4aCTO UMEHYEMBIX 3CKM-
mocamu). MHorue apyrue obOmectBa B CeBepHoil Adpuke, A3uu, B
yacTHOCTU B MIHIOHE3UM, MOIJIA Obl B pPaBHOW CTETIEHU ObITh YIIOMSIHY-
THIMM B Hallleil paboTe, MO0 OBLIM MCCIENOBAaHBI CIELMATNCTAMU II0
opuandeckoil aHtponoyiorud. Ho cioxuiaoch Tak, 4TO HUCTOPUYECKU
nMeHHo YepHoli Adpuke ObUIO MOCBSIIEHO MHOIO padOT, U OHA IIPO-
JIOJI)KaeT OCTaBaThCsl OCHOBHBIM TIOJIEM MCCJEIOBaHUSI MHOTMX aBTO-
poB. UHyUTH Xe, Hapoa OXOTHUKOB M coOMpaTeseid, CTaaud IpeaMe-
TOM HAIlIMX COOCTBEHHBIX MCCJIENOBAHWIM Ha MPOTSKEHWU JeCsSITUIIC-
THsI, U TIO3TOMY B 3TOH O0JacTM aBTOP MOXET CUMTaTh cebs Ooiee
KOMIETEHTHBIM.

BbIHYXIeHHBII HajlaraTh ONpeAeieHHbIE OrpaHUYEHMST Ha BHIOOD
reorpaduu ucciiemoBaHUS, aBTOP IIOIIE/ HAa TaKWE XK€ OrpaHUYCHUS C
TOYKW 3PEHUS YIOBJIETBOPEHUS YUTATEIbCKOTO MHTepeca. IOpuau-
yecKasl aHTPOIMOJIOTUSI YacTO CTaBMT BOIIPOCHI, Ha KOTOpHIE ceildyac
HET OKOHuareJbHOro orBeta. Ho mo0asi Hayka pa3BUBaeTCs, CTUMY-
JmpyeMasi COOCTBEHHBIMU COMHeHUsIMU. MIMEHHO II03TOMY, HE orpa-
HUYMBAsl IOPUANYECKYIO aHTPOIOJOTHIO U3YYEeHUEM JaBHO YIIEIIINX
O0IIECTB WM OOIIECTB, YXOIOSIIMX B INIyOb MCTOPUM, MbI CUWUTAEM,
YTO Yy 3TOM HAyKM €CTh Oymylee, KOTOpOe JaHHasI paboTra CTPEMUTCS
IpeayraaaTh.

Hakonen, xortejnoch Obl mobjarogapurh TeX, KTO 4uTald padoOTy
B PYKOIIMCH M Hajl IIEHHBIE COBETHI. DTO MPEXIe BCEr0 OTHOCHUTCS K
XK. Kap6oHnbe.

' Imeetcs B Buty Tpormueckast AGpyKa (npum. nepes.)



YACTD IIEPBASA

PASMBINIUIEHUSA O TOJIMEHE TTOHATHWI:
BUJIEHBE 3ATIAJIA

IOpI/IIII/IlIeCKaH AHTPOIIOJIOTUA BO MHOIOM 3aBUCUT OT SBOJIOIMU
B3IVISIIOB 3allagHOrO0 HaOJIIomaTesIss Ha OOIecTBa, OTIMYHBIE OT CBOETrO
cobcrBeHHOro. I1po6iema mogMeHbI MMOHATU — W TPYAHOCTU OCO3HATh
€€ B Pa3BUTUHN TCOPCTUYUYCCKUX BIITIAA0B — ABJIACTCA, TaKUM 06pa—
30M, ompeaessonieii. Ee mpu3HaHue o3HayvaeT, 4yTo MPeXe BCEero MOJK-
HBI OBITh BBIPaOOTAHBI KPUTEPUU MPEACTABICHUN O peaJbHOM, KOTO-
pble OPUEHTHUPYIOT MHTEJUIEKTYaJIbHYIO OesITEIbHOCTb 4YejoBeKa IIO0
aHaJIn3y BHEHIHEIO MHpa, BOCIIPMHUMACMOTIO KakK 00BbEKTUBHAS JaH-
HOCTb, 00Jajgaroinas BHYTpHU ce0sT COOCTBEHHOI BHYTPEHHEH CHUCTeMOM
cBs3eil. Takast MO3UIMS KaxKeTCsl HaM BITOJTHE «€CTECTBEHHOI», HO CTa-
JIa TAaKOBOM OTHOCUTEJIBbHO HEJABHO M IIO3TOMY OCTAeTCSI HEYyCTON4M-
Boii. KonoHuanibHble MHUIIMATUBBI 3amajga, 3Ta CBOEro pojia MaTepu-
ajibHas 06a3a aHTPOITOJIOTMY, OCHOBBIBAJIMCh UMEHHO Ha 3TOIl YCTaHOB-
ke. C Tex Iop opuadyecKas aHTPOIOJOTHUS CMOIJIa YTBEPAUTHCSI M
BBIPA0OTaTh PSIJ TEOPETUYECKUX IOCBUIOK, HAa OCHOBE KOTOPBIX €il
yIajloch 0oJiee 4eTKO c(opMyarupoBaTh CBOM OCHOBHBIC KOHLEHLUU U
METOOJIOTHIO. MBI PaCCMOTPUM BCE 3TU MPOOJIEMBI B CICAYIOIINX Ye-
THIpEX IJaBax.



I'maBa |
Pa3BuTtue mpencrtaBieHUl O peajbHOM

Tounocmo socnpouszsedenus —
euie He UCMUHA.
A. Mamucc

IOpM,[LI/I'{CCKaH AHTPOITIOJIOTHA B HayaJji€ CBOCIrO pa3BUTHA B3sdJia 3a
OOBEKT MCCIIENOBAHUSI OTHAJICHHBIC O6H_ICCTB3., 4YTO Ipeariojarajo ycC-
TAHOBJICHUEC C HUMMN MAaTCPpHAJIbHBIX KOHTAKTOB. Yamre Bcero 3T KOH-
TaKThbl YCTaHaABJIMBaJIWUChb B XOA€ KOJIOHMU3allMM, YTO ChbII'pajio0 Ba’KHYIO
POJIb B TICHE3UCEC NTUCHUIIINHDBI.

Pa3nen 1. AHTPONOJIOrUsA M KOJOHM3ALMUSA

Mudmb 3anagHoii anTponoJiornu. 2Kejiasg HalTU CBUIETEIbCTBA
MHTepeca HEeBPOIIEHCKMX OOIIECTB K 3amany WiId K APYTMM, OTJIAY-
HBIM OT HMX, OOIIECTBaM, MBI OOHApYXMM, YTO C Hallleil CTOPOHBI aH-
TPOIOJIOTUST KaK HayyHOE MO3HAHUE SIBJISIETCS 3aIM03JaJIbiM CO3aHUEeM
3aragHoOi KynabTyphl. TeppuTopuaibHas 3KCIIaHCHUs, Yallle BCEro pea-
Jm3yeMass B ¢opMe KOJIOHM3alMM, Oblla OJHOBPEMEHHO M Ojarom, u
3JIOM IJISI 3aIllagHoil aHTpomosioruu. biaarom, mockoyibKy mjs 3amama
3T0 OblJa BO3MOXHOCTh OLIYTMMO KOHCTaTUPOBATh CYLIECTBOBAHUE
KYJbTYPHBIX pa3iuyuii. 3JI0M, MOTOMY 4YTO IIPOILIECC KOJOHU3AIWH,
MpeIoJaralolIni MOTYMHEeHE KOJOHM3YeMOTO KOJIOHU3aTOPY, CTaBUT
Ha IIepBO€ MECTO HEepaBEHCTBO COOTHOIIEHMS CUJI, YTO CO3IaeT TaKoe
XK€ KYJIbTypHOE HepaBeHCTBO. M 3T0 HecmpaBemlIMBOE€ HEPaBEHCTBO,
CKBO3b IPU3MY KOTOPOTO BhIpaxkaJMCh pa3jUudyHbIe BApUAHTHI 3aMagHO-
rO 3THOIICHTPU3Ma, Ha IIeJIbIe CTOJIETHS 3alepKalo Pa3BUTHE aHTPOIIO-
qmoruu. Hesnanue [Ipyroro BbIpa3ujIoCch ellie B OOHOM KpalHOCTU — B
Mucde o Jdobpom Jlukape, yxodsdiueM B [NIyOb aHTUYHOCTHU. 3amamy
MPUIIJIOCH JTONTO KOJAe0AaThCS MEXIy STUMU IBYMS MHU(baMU.

ITonsaTHe BapBapcTBa B KJIacCHYECKOH aHTHYHOCTH. OTmipeere-
Hue BapBapa («bapbapocdoHa») ObUl0 gaHO ['oMepoM B OTHOIIEHUU
KapusH , CpaXaBIIMXCS Ha CTOPOHE IpeKoB. BapBapoM BHauajie ObLI
TOT, KTO TOBOpPWJI MO-APYromMy, HO He 00s13aTeIbHO MHOCTPaHEl] WIU

' Kapusine — sxurtenu Kapuii, o6mactu Ha roro-3amane Maroit Asuu (npum.
nepes.).
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He3Hakowmell. [jisi TpeKOB BapBapbl — 3TO Te, KTO BeldeT cedsi Hepa-
LIMOHAJIbBHO UM HeCcAepXXaHHO, XMBET Najleko OT MecT, I[e pacliBelia
€JIMHCTBEHHO TOJIMHHAS LIMBUIMU3AIMS, a UMEHHO MX LIMBUJIM3ALIS.
Tonbko coGUCTHI BOCIPUHUMAJIN TPEKOB M BapBapoOB KakK JIBE CXOXHUE
U paBHbIE COCTaBJSIONIME €IUHOro uejoBeueckoro poga. s 06oib-
IIMHCTBA € BapBap — 3TO MHOCTpaHell, 4yXoil, Apyroii, XoTsi U He
o0si3aTesibHO Bpar. KpoMe Toro — M MMEHHO 3TO CYIIECTBEHHO OTJIU-
YaeT aHTUYHBIA 3THOLEHTPU3M OT COBPEMEHHOTO pacu3Ma — ITOHSITHE
BapBapcTBa KacajaoCh TMPEeXJe BCEro KyJbTypbl: BapBap BIIOJHE MOT
BCTYMUTb B JIOHO LUMBUJIM3ALMU, €CIAU OTKa3bIBajJCs OT COOCTBEHHBIX
LIECHHOCTE B TMOJIb3Y LIEHHOCTEH TpeKoB. B 1ie0M mposiBieHue KCeHOo-
(bobuM OrpaHMYMBAIIOCH CIIydasiMU, KOTJa IpaBsiiie TIPYyMIbl ycMart-
pUBAJIN Yyrpo3y cede B KOHKYPEHIIMU CO CTOPOHbI HEKOTOPBIX 3THUYE-
CKUX MEHBILIMHCTB (€Bpeu B AJIEKCaHAPUN).

HeilicTBUTEIbHO, CYXIEHUS O BapBape IIaBHbIM 00pa3oM 3aBUCEe-
JIU OT UCTOPUUYECKUX YCJIOBUIA, B KOTOPbIX pa3BMUBAIMCh 3TU KOHTaK-
Thl: B ['pelium Julb CO BpeMEH I'peKO-TIEPCUACKUX BOWH BapBap cTall
OTOXIIECTBISIThCI ¢ BparoM. B PuMe Bo3o0Oiamana momoOHast ke Mo3u-
1usl. 3a UCKIIOYEHUEM OTIEJbHBbIX UCTOPUYECKUX MOMEHTOB, PuM mpo-
SBJIST OOJIblIIE TEPMUMOCTU, YeM OoJjiee MO3[AHWE KOJIOHW3ATOpPhI: pa-
CHU3M, OCHOBaHHBIII HAa OUMOJIOTMUECKUX KPUTEPUSIX U HA BHEITHUX (HU-
3WYECKUX JAHHBIX, HEBEIOM HMM; B PUMCKOM ITaHTEOHE 3aHUMAaJu CBOE
MECTO «MHOCTpPaHHbIE» OOrW; BMECTO TOTrO, YTOOBI HacaXJaTb JIaTbIHb,
Pum un3yyaeT rpedeckuii si3bIK; ITOBOJBHO CKOpO MMIIEpaTOpamMu cTa-
HOBSITCSI HE TOJIbKO MTAJUMIIBI, HO TIpeXAe BCEro MpeacTaBUTENU TMO-
KOPEHHBIX HApOJOB; CTaTyC 3aXBaueHHBIX TEPPUTOPHUIA BecbMa pas3-
JIMYHBIM, HO OCTaBJISIET 32 MX HaceJeHUEeM JOBOJbHO OOJIBILIYIO CTe-
MeHb aBTOHOMUM, BKJIIOYasi 00JacTh YACTHOTO TpaBa.

HeonHokpatHo u B I'penuun, u B Pume MBI BcTpedyaeM Mudp o
nobpoM aukape. HekoTopble rpedyeckre aBTOpbI MUIIYT O Herpax BHYT-
peHHell AQpPUKU KaK O caMbIX JAPEBHUX M CaMbIX KpacHUBBIX Hapojax,
MUIIYT O TOM, YTO OHU MU300PEIM MCKYCCTBO, PEJUTUI0 U TIHCbMEH-
HocTh; B Mimane (1, 423) UMEHHO K HMM OTIIPaBIISIIOTCS 3€BC M APYTHE
6oru Ha nupuectsa'. Tauur B «epmanun» (1 B. H. 3.) MHOTO pa3 Mpo-
TUBOITOCTABJISIET TOOPOJAETEIM BapBapOB MaleHUIO HPABOB CPeIyd PUM-
JISIH; 4eThIpe BeKa CIYCTs MapceibCKuil cBslleHHUK CajibBMaH Hamu-
LIET TO Xe caMoe.

KoHeuHo, MBI UMeeM JIeJI0 ¢ HEKUM MPUEeMOM, KOrla Takoe oruca-
HHUE BapBapoB CIYXUT LEeJSIM KPUTUKM TOTO OOIIEeCTBa, B KOTOPOM
KUBeT Habmomaresb. Ho caMu MeTonbl KOJOHM3ALMU BBIIAIOT BCE XKe
pasuuus MeXay BapBapaMu W LIMBWIM3ALMENH, HOCUTEISIMU KOTOPOit
BBICTYMaJIU IPEBHUE, a TaKXKe Pa3HUILY B OOXOXIEHUU C MOKOPEHHbI-
MU Hapomamu. Korma rpeku MMenu Iejio ¢ HapoJaMM, CUMTABIIMMMUCS

' 3eBc rpoMoBepskel] Buepa K OTIaIeHHBIM BOJAM OKeaHa ¢ COHMOM bec-
CMEPTHBIX Ha TIMP K 3(QUOIaM OTOIIIe]T HETTOPOIHBIM» (L. NEpes.).
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MMPUMUTUBHBIMU, OHU Yallle BCEro 3aXBaThIBAJU UX CWJIOI; HalPOTUB, B
JIPYTUX CIy4yasx OHM 3aKJI0Yalu JOTOBOPHI. Tak Xe M puMJIIsSTHE OObIY-
HO TIPOSIBJISUIM yBaXXeHME K MECTHBIM IIpaBaM M MHCTUTYTaM B IIPO-
BUHIMSX ¢ ApeBHel nmuBmim3auueil (Eruner, Mamnast A3us), Torma Kak
UX BIUSIHUE OBIJIO TOpa3lo CUJbHEE B TE€X MPOBUHIMSIX, B KOTOPHIX 10
WX TIOKOPEHMST TOpOACKas KM3Hb OblLIa cJlabo BbIpaXk€eHa WMJIM BOBCE
OTCyTCTBOBaja (Adpuka, TyHallCK1e MPOBUHIINN).

AHTUYHBIC JTIOOW, TAKUM 00pa3oM, He ObUIM pacucTaMu, PeIKo —
kceHoobamu. (B AdbuHax MeTeKu OBLIM JIUIIEHBI HEKOTOPBIX I'paxK-
JMIAaHCKUX U MOJUTUYECKUX TpaB, HO HEJb3sl TOBOPUTh O BpaxXaeOHO-
CTM K HUM MOJIHOMpPaBHBIX rpaxmaaH.) TeM He MeHee, ecau (UIOCO-
¢usg 1 mpaBo MOJYYMIU TaM M3BECTHOE BCEM pa3BUTHE, aHTPOIIOJIO-
rus yIycTwia IIaHC Ha POXACHUE, KOTOPbIiI MOIJIM IaTh 4YacTble W
MOBTOPSIIONIMECS KOHTAKThl C OTHaJeHHbIMU obOuiectBamu. MO0 aH-
TUYHOE OOIIEeCTBO, MOCTABMB Ieperoponky mexnay LlmBunmsanmeinr n
BapsapcTBoM, OBLIO IIyOOKO 3THOLEHTPUYHO: ITOCTOMHBIMU MHTEpPE-
ca OBUIM TOJBKO rpedyeckue WM PUMCKHUE LIEHHOCTA M MHCTUTYTHI.
OueHb peakHe aBTOPHI T€X BpeMeH, TakKuM Obl1 ['epomoT, 3aHSLIU
MMO3ULINIO, OJIM3KYIO K COBpeMEHHBIM 3THOJoraM. Ho Bce XXe ydeHBIe U
u3peaKa BOeHAaYaIbHUKM MM YMHOBHUKM ITOHECIM OO0 HaC HEKOTOPBIE
cBedeHUs 3THOrpaduueckoro xapakrepa: Lle3app HCOTHOKPATHO OIH-
ChIBaeT OObIYAM, COLMATIBHYI0O U TOJUTUYECKYIO OPraHU3alUIo Taj-
JoB; TauuTt — repMaHieB (y KOTOPHIX 3aMETHO BIUSIHME MaTPUJIU-
HEeWHBIX cBs3eii); CTpaboH maeT MmepBoe ONMKMCaHME TaK Ha3bIBa€MOTO
«BBICXKMBAHUS SIML» — O0psIa, COCTOSIBIIETO B TOM, YTO MY>KYMHBI
n300paxaju BHEUIHUE TTPU3HAKU TIpoliecca poxXaeHUus pebeHKa, q1a0bl
YCTAaHOBUTh CBOM IIpaBa Ha peOeHKa CBOEi XeHBI (HE MOXEM JIU MbI
YCMOTPETb OTIOJIOCKM 3TOro 00psima B YCTAaHOBUBIIEHCS HEIaBHO Y
Hac IIpaKTHKE, KOrga MYyX IHPHCYTCTBYET Y HU3rOJOBbs XEHBI IIpU
pOXAEHUM pedeHKa U Jake aKTUBHO YYacCTBYET B MOBUBaJIbHOM 00-
psae?). CekCcT DMIUPUK YIIOMUHAET O «PUTYaJTbHOM MOJYaHUM», KO-
TOpOE€ IIPOMCXOMUT Yy IEPCOB IIOC]IE CMEPTU KaKOro-jInOo IIpeaBOIM-
TeJs: B TeYCHUE IISITU OTHEH MOoC/Ie CMEPTH IIpaBUTEIISI BpeMEHMU IIpe-
MUCAHO OCTAHOBUTHCS, MUP KaK Obl TTOTPYXKAETCSI B XaoC, HU OWH U3
3aKOHOB HE MCITOJIHSETCSI, U KOTJa BOCXOIMT Ha IPECTOJ HOBBIN CyBe-
pPEeH M BOCCTaHABJIMBAaeT MOPSIOK M IPaBO, €ro POJib IO BO3POXKIE-
HMIO XKM3HU CTAHOBUTCS elle Oojiee MpuUMevaTesbHOM (Hall 3aKOH O
TMOMUJIOBAHUM, HATUPYEMbIU BCTYIJIEHUEM B JOJKHOCTh HOBOTO TIpe-
3UJIEHTA, TAKXKE CBUIETEIBCTBYET O CTPEMJICHUM CIJIAAUTh MpPayHbIE
CTOPOHBI MPOILJIOTO M AaTh UMITYJIbC K BO3POXIECHUIO). DTOT OOBIYAA,
4acTO OTMEYacMblil B ITOCJIEAYIOLINE 3MOXM BO MHOIMX YacTsX CBETa,
B JEWCTBUTEJbHOCTU TPUHAMIEKUT K Pa3IUYHBIM BapuaHTaM WH-
BEPCUOHHBIX CTPYKTYpP, 3HAKOMBIX MHOTMM OOIllecTBaM (Mpa3gHuK Ay-
pPaKoB, KapHaBaJibl).

K manHomy cnivcky cinefgoBajo Obl 1o0aBuTh umeHa I[lonubus, Ilo-
cunonmoca, I'ecmona, JInomopa Cumnmiickoro, ApyUcTOTeNsI, HO HUKTO
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U3 HUX HE ObUI MOMJUHHBIM OCHOBATEJIeM aHTPOIMOJIOTMU: MOXHO JIUIIhb
TOBOPUTH 00 3THOTrpadum (onmucaHue HPaBOB Pa3IUYHBIX HAPOIOB).

IToBopor XVIII Beka. CpenHue Beka TOXE OTMEUYCHBI 3THOILICH-
TPU3MOM, HO €ro OCHOBAHMSI OTJIUYHBI OT BpEMEH aHTUYHOCTH, TO-
CKOJIbKY U3MEHWJINCh KYJbTYPHBIE YCIOBUS: YK€ HET HU PUMJISIH, HU
BapBapoB, HO €CThb OOBEIMHEHHBIE XPUCTHMAHE U OpaThsl BO XPUCTE.
AcHo, 4yTO BapBapcTBO O3HayaeT B 3TUX YCIOBUSIX HEXPUCTUAHCKUI
mup. Tak ke, Kak 1 BO BpeMeHa aHTUYHOCTH, 3TO COCTOSIHME HE CUUTa-
eTcsl pa3 M HaBceraa JaHHBIM: JOCTATOYHO SI3bIYHUKAM MPUHSITh XpU-
ctuaHckyo Bepy. Haumnas ¢ Bo3poxnmeHusi, ¢ mepBoil BOJTHOI 3amaj-
HOI KoJloHMU3aluu, KoTopasi uaetT B HoBom Cgere, 3Ta ycTaHOBKa OCy-
LIEeCTBJsIETCS Ha NpakTukKe. Eciym HekoTopble aBTopbl (MoHTeHb, K. e
Jlepu, nomunukanen Jlac Kazac, XKak boamyc) mposiBASIIOT nanbHO-
BUIHOCTh B YCTAHOBJIEHMHM JAMarHo3a 00JIe3HNU M CTAHOBITCS Ha 3alllUTYy
«TMKUX» HApoOJOB, BCE Xe yallle BCEro CPaBHUBAIOT WX, MyTeM 300J10-
rmyeckux Metadop, ¢ KMBOTHBIMM 0e3 Oylid W O0e3 Bephbl B Oora WiIu
OTMUCHIBAIOT WX B MUIMJJIMYECKUX TOHAX KaK «I0OpbIX AUKapeil»
(A. Becrmyyuu u X. Komym0). Teonoru ke, co cBoeil CTOPOHBI, MPOSIB-
JISIIOT HEBUJAHHYIO M300peTaTelbHOCTh, YTOOBI MPUOOIIUTL K O0XKeCT-
BEHHOMY OTKPOBEHHIO 3TUX OecTosikoBbiX U3 HoBoro CBeTa, HaKpy4u-
Basi 3aHMMAaTeJIbHbIE CIOXEThI MO TOBOAY COTBOPEHUSI MMpA.

B XVII B. KyabTypa CTaHOBUTCSI 0oJjiee CBETCKOU, a BKJIIOUYEHUE
BospoxneHuem B 000poT 00pa3oB aHTUYHOCTM OTKPBIBA€T HOBOE Ha-
npaBiaeHne, Omarogmaps Kotopomy mosnHee, B XVIII B., mpomsoiiger
HOBBII MOBOpOT. B caMoM aene, 3K30TUYeCKHe 00IlecTBa, O KOTOPhIX
MOCTyMaeT BCce Bo3pacTamlnasi MHGpOopMalvs, paccMaTpUBAIOTCSI Kak
HMCTOPUYECKME 3KBUBAJICHTHI Hallleid aHTUMHOCTH, W TIO3TOMY OIHO TIbI-
TalTcs 0OBSCHUTD Uepes Apyroe, rnpuoderast K METoAy cpaBHeHUs. Jlerko
JIOTaaThCsl, YTO UMEHHO 3/eCh CleyeT UCKaThb MCTOPUUECKUE UCTOKU
AHTPOTIOJIOTUM COBPEMEHHBIX OOIIECTB: Apyrue ooOliecTBa Oojiee He
CUMTAIOTCS OTKJIOHSIIOIIMMUCS OT HOPMBI, MX BKJIIOYAIOT B HAIIly COOCT-
BEHHYIO KyJbTypHy1o aypy. [lo3nHee mpuaeT Bpems OCIOPUTb €BPO-
neiickue oOlIecTBa: BeAb BHauyajle CUMTAIOCh, YTO OHU OEpyT CBOU
UCTOKM B aHTUYHOCTU B (opMme MaTepuaiu3zaluud Muda o Jo0poM
nukape. OqHako HaydYHbIN TMOAXOM MPUXOIUT HA CMEHY MU(OTBOPYECT-
By. MBI CTOMM Ha MOpore 3apoXIeHWs aHTPOIOJOTUU, KOTOpasl cTaja
netumeM XVIII B.

B 50-e romet XVIII B. MBI, HaKOHELl, BBIXOAMM U3 MPEIbICTOPHU
Hareit qucuuruinHbel. C oqHOM CTOPOHBI, Tpu3HaHue [[pyroro kak MHO-
r0o, TyCTh ¥ BTOPOCOPTHOTO, CYIIIECTBA ITOJIy4aeT CBOE pacIpoCTpaHe-
HME, XOTd MU 0 J0OpOM AUKape ¢ HOBOM CUIION JaeT o cede 3HaTh (OH
4yacTo McIoJib3yercsi ¢unocodamMu Ajisl TOTO, YTOObI OTTEHUTH CMBICI
CBOMX MPOEKTOB COLMAJIBHBIX U MoJuThudYeckux pedopm). INonodHo rpe-
YeCcKMM co(ucTaM, HEKOTOPhIE aBTOPHI IyMalOT, YTO Pa3IUYHbIC KYyJb-
TYpbl SIBJISIIOTCS MHOTOOOpPa3HbIM BbIPaXKE€HUEM E€IMHOU YeJOBEYECKOU
oburHoctu. B 1728 1. K. @. Jladburo, mybaukyst «HpaBbl aMepruKaHCKUX
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IVKapeil B CpaBHEHMU C HpaBaMU APEBHUX BPEMEH», CTPEMUTCSI CO3-
JaThb CPaBHUTEIbHYIO HAayKy IO M3YyYEHUIO KYJbTYPHBIX pa3ianuuii. B
1755 1. B cBOEl 3HaMeHMUTOI paboTe «PaccyxkaeHue o MPOUCXOXIECHUN
1 OCHOBaHUsIX HepaBeHCTBa Mexnay moabMi» XK.-2K. Pycco mpemanuchoi-
BacT HOBOI1 (pritocouy mM3ydaTh Bce He3amamgHble obiiectBa. Ero ¢gu-
Jocodus UCTOPUM YaCTUYHO OCHOBaHA Ha IIOCTYJIAT€ O HEIOJHO-
LIECHHOCTU <«LIMBWJIM30BAaHHOTO» 3aIlaJHOr0 YeJOBEKa IO OTHOIICHMIO K
AMEPUKAHCKOMY <«IMKapIO».

3a 3TUM IePBHIM CMEIICHMEM LIEHTpa CJIeAyeT BTOpoe, ToxXe (yH-
JaMEHTaJIbHOI'O 3HAYCHUS, TTO3BOJISIIONIee IIPOBOJUTh HAYUYHBIA aHaIn3
YyeJIoBeKa. DTOT MOCHETHUI MBICIUTCS HE TOJIBKO KaK CYOBEeKT, HO U
KaK OOBEKT 3HAHMS — 3BOJIOIMS, MOATOTOBICHHAS 3apPOAMBIINMCS B
XVI B. rymann3zMoM. M. DyKo 3TO XOpOIIo MOHMMAJ, Korma mmcan: «Jo
koHua XVIII B. yenoBeka Kak Obl He cyiiecTBoBajo... Ero nmpobiema He
ObUTa HM caMOI CTapoil, HU CaMOM HeIIpeXOIsIIeil M3 Tex IMpodiieMm,
KOTOpPBIE CTAaBWJIMCh YEJIOBEYECKMM 3HaHMEeM. YeaoBeK — 3TO M300pe-
TeHHe, HEOABHIOI IaTy OTKPBHITHUS KOTOPOTO MOXHO OOHApyXHUTh B
apXeoJIOTUM Halllell MBICIN». DTO U300peTeHMe YeJloBeKa, KOTOpOoe He-
ceT B cebe myanm3M CyObeKTa HaOJIOJarolIero M cyobeKkTa HabJromae-
MOTO, CBOMCTBEHHBI IO 3TOrO TOJBKO TOYHBIM HayKaMm, IIpuUoOOpeTaeT
IIBOICTBEHHBI XapakKTep OT yIopa Ha SMIMPUYECKUI XapaKTep Ha-
OlIofeHMsT: OTHBIHE TpPeOOBAaJIOCh MBICIMTL 4eJoBeKa Ha OCHOBE Ha-
OMIOIeHNS eT0 B KOHKPETHOM JCUCTBUM, a HE OTHPABIISSACH OT ITPEAIIO-
JIOKEHUII TpaHCIEHAEHTAaJIbHOTO XapakTepa (Bepa B boxecTBeHHOE
MPOBHUACHKUE OO Bepa B 4YeJIOBEKa KaK MEPYy BCEro CYIIETO).

DT U3MeHEHHUs B 3allalHON MBICIU AEIal0T BO3MOXHBIM TO, YTO
He OBUIO TaKOBBHIM HaKaHYHE, — BO3HMKHOBEHME aHTPOIIOJIOTHM, KOTO-
pas cama ompedeisiach IIOCTEIICHHO KaK HaykKa O 4YeJIOBeKe B €ro
KYJIBTYPHOM MHOI000pa3uu (TEepMUH «3THOJOTUs» mosiBuicsa B 1787 T.
n3-nox niepa A. IllaBanna). OTciona TosIBUIACh M IopUaMdecKas aHTPO-
TIOJIOTHSL.

CBs13b aHTPONOJIOTHU ¢ KoJIoHM3anmeii. JIto0oil riporpecc Hay4YHO-
ro 3HaHUS BeJeT K IOIMEHE CTapbIX OIMMOOK HOBBIMU. Huke MBI yBU-
UM, YTO OJHOJMHENHBINA 3BOMIOLMOHNU3M XIX B. ObLI OOMH U3 TaKUX
3a0JIyXICHUI U YTO HAapOXKIAMOIIAsICsl aHTPOIIOJOTUSI HEMAJIO IIpeTep-
Trejia OT 3Tol AeTcKoit 6one3Hu. Ho ObII0 OB HEBO3MOXHO HE CBSI3aTh
9Ty TEOPETUYECKYI0 OPHUEHTAIIUIO CO BTOPOM BOJHON KOJIOHM3AllWH,
KOTOpas MpHUIIUIaCh Ha 3TOT BeK. YCTaHaBIMBas Hepa3phIBHYIO CBSI3b
MEXIY CaMbIMU <«IIPUMMUTUBHBIMU» OOILIECTBAMM M HAIIUM OOIIECTBOM,
SBOIIOLIMOHU3M OIIpaBAbIBa KOJOHM3AINI0 KaK MHCTPYMEHT YCKOpe-
HUYS MCTOPUM: MOTYMHUTHh HAPOAbl — 3HAYMT LUBMIM30BaTh nx. Cero-
ITHS JIETKO ITOTYEPKUBATh JIOXKHBII XapaKTep 3TOro apryMeHTa, HO B TO
BpeMsl OOJIBLIMHCTBO MCKpEHHE Bepujio B Hero. YTto ObI TaM HU ObLIO,
KOHCTaTallMs 3TOTO XPOHOJIOTUYECKOTO COBITAJEHHUS, BO3MOXHO, M OIl-
paBABIBAET YAaCTO MOBTOPSIEMOE CYKIEHHE, YTO aHTPOIIOJIOTHS 3TO «I0Yb
KOJIOHM3AIIUW».
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HeiicTBUTEIbHO, OOIIECTBEHHBIE HAyKW IIPU CBOEM 3apOXICHHNU
OKpallleHbl HEKOTOPHIM COLMAJIbHBIM U IIOJUTHYECKMM KOHCEpBaTU3-
MOM: OHHM JOJIKHBI ObUIM JaTh MPaBUTEISIM MHCTPYMEHT, CIYXKaILUi
obecrnieyeHUIo Mopsiaka U couurasbHoro mupa. OTcroma JIeTKo BBIBECTH,
YTO M aHTPOIOJIOTHS TOXE Oblla MHCTPYMEHTOM B pyKax KOJOHM3aTO-
pOB: JydYllle 3HAaTh TPaAWLIMOHHbIC OOIIECTBA 03HAYAJIO JIyYllle TOCIION-
cTBOBaTh Haj HUMU. Ho, ¢ JApyroii CTOpOHBI, OOIIECTBEHHbIE HAYKU
CIY>KWJIM WHOM opueHTauuu 1 B XX B. ObUIM, CKOpee, TUCIUILUIMHAMMU,
OCITOpYBAIOIINMU YCTAHOBJICHHBIN TOPSIOK. AHTPOIIOJIOr CTall B 0OJIb-
IIMHCTBE CJIy4aeB <«ECTECTBEHHBIM aIBOKATOM» WM3y4aeMOIro Hacele-
HUsI, KaK 00 3ToM cKa3aja M. Jleupuc.

Ho u B mpoliyioM aHTpOMoJIOrM MpakKTUYEeCKU HUKOTIA He ObLTA B
YCIIy>KeHUM Y KOJIOHWAIBHOM afMUHUCTpaluu. BeamkoOopuTtaHus B 00Ib-
meii Mepe, yeM @paHuMs, pa3BUBaja IMPUKIATHYIO AHTPOIIOJIOTHUIO,
IMOCKOJIBKY OHa M30paJjia MeTod KOCBeHHOro yrnpasjeHus (indirect rule),
COCTOSIIIIETO, KaK M Yy APEBHUX PUMJISIH, B MaKCHMaJIbHOM OIOpe Ha
TpaguLIMOHHBIE CTPYKTYpPHI BiaacTu (MallMHOBCKMIA, KCTaTH, OBbLI CTO-
POHHUKOM KOCBEHHOTIO YIIpaBJICHUSI, KOTOpOE IJis Hero ObLIo 0Oojce
MPOTPECCUBHBIM M OOJIbIIIE 00ECTIEYMBAIO KYJIBTYPHBIM TUTIOPAIU3M,
YeM TTOJIMTUKA AaCCUMUJISIIMM, KOTOPOI OTaaBaja npearnouyreHrue ®paH-
uust). OmHakKo clieayeT MpH3HATh, 4To U Bo MPpaHUMU, U B AHIIUU
KOJIOHMaJIbHasl aAMUHUCTPALMs U 3THOJOTU COTPYAHMYAIM Majio. Yrto
Kacaetcsl BequkoOputaHuu, To BO Bcex €€ appuKaHCKUX KOJIOHUSIX U B
ABcTtpanuu 3a nepuon ¢ 1908 r. mo 1935 r. nuib BCero BOCEMb 3THO-
rpacoB paboTaaud B KOJOHUAIBHONW amiMUHUCTpauuu. MoxXHo, mpaBia,
cKa3aTbh, YTO aHTPOITIOJIOTH MOTIYT OKa3bIBaTh BJIMSHUE Ha KOJIOHUAIIb-
HyI0 aJMWUHUCTPALIMIO UM HE y4acTBYSl HEIMOCPEACTBEHHO B Heil. OHu
OOBIYHO HE MHUIIYT 3aKOHOB, HO CIIOCOOCTBYIOT YacCTO OIpeneJeHUIO
paMOK, B KOTOPBIX MECTHBIE XXUTEJIM IOJKHBI ITOKa3aTh HaJIMUUE Yy
HMX OIlpee/ieHHbIX mpaB. Ceityac 310, HaIlpUMep, IIPOMCXOAUT BO MHOTHMX
apkTuueckux 3oHax. B Hauane XX B. ManuHoBckuit u Panknug-bpa-
VH Jaxe m300penu nmoHstue «parara» (horde), madbl cOXpaHUTH TpaBa
aboOpUreHOB ABCTpPAIMU Tepel aHINIMACKMMU KOJOHM3aTOPaMU.

Bo ®paHunu KoJoHUANIbHAS aIMUHUCTPALMS HE IOJb30Bajlach
ycllyraMu 3THoOrpadoB, HNPeAIIoOUunTass UM yCIyTH BOeHHBIX 13 Ciy>KObI
mo genam Ty3emiueB. IlpaBma, B 1943 1. ObUTI co3maH OTAEI HayYHBIX
KOJIOHUAJIBHBIX MCCAEI0BAaHMI TOA ymnpaBieHWeM MMWHHUCTEpPCTBA IO
JeJlaM KOJIOHMH, Te HauMHAIMCh Kapbephl MHOTMX 3THOJIOTOoB. Ho, Kak
MpaBUJIO, TYOepHATOPHI Haxke He OTKPbIBAJM HalMCAaHHBIC 3THOJIOraMU
noknanel. KOpuctsl posiBUIM 0OJbllie PBEHUS: MO 3ajJaHUI0 TyObepHa-
TOPOB MM TIPHUIIUIOCH PeAaKTUMpOBaTh B Tpomuueckoit Adpuke CBOIBI
OOBIYHOTO ITIpaBa, KOTOpBIE MOJKHBI OB M3MEHMTH TPaIULIMOHHOE
IIPaBoO IION MIPEIJIOrOM CBEIECHMSI BOSAMHO M YTOYHEHMSI €TI0 HOPM.

TakuM 006pa3oM, MOXHO 3aKJIIOUUTh, YTO aHTPOIIOJIOTHS CBsI3aHa C
KOJIOHM3allMel B TOM CMBbICJIe, YTO TIOCJIEIHSSI AJAaeT el MaTepuaabHYIO
BO3MOXHOCTb OTKPBITh IJs cels 3K30THYecKMe obiiectBa. Mul ybe-
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OIVUMCS B JajJbHEWIIEM, 4YTO ITOCJ€ NMEPBOM MUPOBOW BOWHBI IPOTPECC
IOPUIMYECKONH aHTPOIONOTHHM ObLT Haubojee OLYTUM B €BPOMEHCKMX
CTpaHaX, KOTOPBIM YAal0Ch COXPAaHUTb 3a COOOH OOLIMpPHBIE KOJOHM-
aJbHBIC TEPPUTOPUU. AHTPOIOJOrUSI He OblIa, ONHAKO, MHCTPYMEHTOM
KOJIOHMANIM3Ma, OHa, CKopee, pazo0gavyana ero. Bo MHOTHX OTHOMIEHMSAX
OHa OblIa M OCTaeTCsd ONMCUMILIMHONM, KOTOpas HEOOJHOKPATHO Ipenoc-
Teperaja OT OMACHOCTEH 3THOLEHTPU3MA.

Pa3znen 2. DTHOLEHTPU3M, PACU3M M CAMOOBITHOCTb

DTHOLEHTPU3M — JOBOJbHO cTapasi Mo3uiius, obiasi 1Jjisi 60Jb-
IIIMHCTBA OOIIECTB, KAK COBPEMEHHBIX, TaK M TpaaullnoHHbIX. [Tocien-
HHUE COBCEM He COCTaBIOT uckmoueHus. Kak mumer 06 atom K. JleBu-
Crtpoc, «Uisl IUPOKUX CJI0EB YEJI0BEUYECKOro poja B TeUeHUE AECITKOB
THICSIYEJIETUI TIOHSTHE UeJIOBEUeCTBa, Ka3aaoCh, MPAaKTUYECKU OTCYT-
cTBoBaJIo. YenoBeuecTBO MpeKpalllaeTcs 3a TpeaejaMu TpaHUIl Tjie-
MEHM, JIMHIBUCTUYECKOW TPYMIIbl, HEPEAKO Aaxke 3a MpeaejamMu Je-
DEBHM, MpUYEeM B TaKOi CTENeHHU, YTO OOJIbIIOE YMCIO TaK Ha3blBae-
MbIX TTPUMUTUBHBIX HAPOAHOCTEH JAIOT caMu cebe Ha3BaHUS, KOTOpbIe
O3HAYalT «IIOOW» WIA, MHOrAa (CKaxkeM o0 3TOM JOBOJBHO JeIuKaT-
HO), <«XOpOIIUE», «3aMeudaTeJbHbIe», «3aBEPIICHHBIC», B TO € BpPeMS
naBasi IpyruM Ha3BaHWUS, B KOTOPbIE BXOJSAT TaKWe OMpenesieHus, Kak
«TUIOXUE», <«3JIbIe», <«XOASUIME IO 3eMJyie O0E3bsiHbl» WU <«KypUHbIE
gaiia». Tak, TEpMUH <«WHYWUTbl» O3HA4YaeT <«HACTOSIIME JIOAW», B TO
BpeMsl KaK COCEJJHUE C MHYUTAMU MHAEHUIIbI Ha3bIBAIOT X 9CKUMOCAMH,
T. €.. «I[IOXHPATEJISIMA CBIPOro Msica» (CMHOHUM «IWKapeii»), a Te, B
CBOIO OuYepelb, Ha3bIBAIOT UX <«BILIAMU».

Y npeacraBuTesieid 3amamHoOro o0l1lecTBa 4acTo ObUI TakKOro Xe
pona pedJieKc BO BpeMsi MEPBbIX KOHTAKTOB C «IMKWMMM HapoaamMu» B
Awmepuke. B 1579 1. B cBoeM 3HamMeHUTOM 3cce «O KaHHMOanmax» MoH-
TeHb yXe nucan: «Beab, mo mpasae roBopsi, y Hac, MO-BUAMMOMY, HET
JIPYyroro Mepusiaa UCTUHHOTO M Pa3yMHOTO, KakK CiyXalllue HaM Mpume-
paMu U obpa3uaMu MHeHUsI UM oObluad Haluel cTpaHbl. TyT Bcerma u
camasi CoBepllieHHasl PeJurus, U caMblii COBEPILEHHbIN rOCyIapCTBEH-
HBII CTPOIi, U camMble COBEpIIEHHbIE W LIMBUIM30BAHHbIE OObIYAM».

OTHOLEHTPU3M CBOAMTCS, TAKUM 00pa3oM,-K TPEACTABICHUIO O IpYy-
roM 00I1IeCTBE B 3aBUCUMOCTU OT COOCTBEHHBIX WUJEHHBIX KAaTeTOpUit,
YTO BeCbMa 4acTo BeleT K TOMY, UYTO CpaBHMBaeMoe OOIIECTBO JUILIAeT-
Cs KaKOro-amoo yBaXK€HUSI. DTOT 3THOUEHTPU3M ObLT XapakKTepeH (U
COXpaHsieTcsl Mo ceil IeHb) U B topuanyeckoi obsactu. Camoe O0JIbIIOE
CMellleHre MOHATUI, U Mbl Oy/ieM K 3TOMY BO3BpalllaThCsl HE pa3, COCTO-
WUT B OTOXIECTBJICHWU TpaBa M 3aKOHA, MpaBa U TOCYIapCTBa.

XK. ITyapbe nipaB, Koraa, mepevyucisisi OCHOBHbIE 00pa3ylolue mpu-
3HAKU 3TOrO IOPUAMYECKOTO STHOLEHTPU3MA, Ha3bIBaeT HacCAeaIe PUM-
CKOIo MpaBa, paccCMaTpMBaeMOTo J0Jroe Bpemsl Kak NucaHblii Pazym;
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HAIOJICOHOBCKME KOJIEKChI, UCTBITABIINE OJHOBPEMEHHO BIMUSTHUE KakK
PUMCKOTO TIpaBa, TakK M uaeil dpmrocodon-pannoHanucto XVIII B.
Jloruka mexkapTOBCKOro TUMA CTPYKTYpUPYET BCIO CHUCTEMY HAIIEro
npasa. [IpuMeHuMasi K HallleMy TUMY UMBUIU3ALMU, OHA, HAIPOTUB,
HE TOIXOAUT JJISI IOPUIMYECKON KyJIbTYphbI, CO3IaBaéMOll Ha OCHOBE
JIPYTUX CUCTEM LIEHHOCTEM.

IOpucThl BbIxoJalIMBadM OCHOBHOE COAEpKaHWE HOPM Tpaauiu-
OHHOTO IIpaBa: CMEIINWBas OTCYTCTBME INMUCbMEHHOCTM M YCTHBIN Xa-
pakTep HOPM IpaBa, OHU ClIEJIaIV HEMUCAHBIE HOPMBI CHHOHWUMOM CJTY-
YAaiHOCTM ¥ TPOU3BOJIAa; MECTh aCCUMWJIMPOBAIaCh UMU C KPOBAaBOM
aHapxueul B yperyJiupoBaHUU KOHMJIMKTOB U OTBEprajiach B IOJIb3Y
MyOIMYHOTO HaKa3aHMs; CUCTeMa MaTPUIMHENHBIX CBSI3€i B CEMbE ac-
COLIMAPOBANACh C MPUHYXIEHUEM B OTHOIICHUW WHAVWBUAOB U CUWTA-
JIach apXau3MOM, MPOTHUBOpPEYAlIUM LUBUWIN30BAHHOU MOJEIN, OCHO-
BaHHOI Ha KOHCEHCYCe Hallleil 3amagHOi ceMbH; OOIIMHHOE BlIadeHUE
3eMJIEW 32 HEMMEHUEM JIPYTUX CXOAHBIX NPOSBIECHUN HUBUIU30BAHHOM
COOCTBEHHOCTU OTOPachIBAJIOCh B IMOJIb3y MOHSTUS O HUYEHOM '3emIe,
CTaBIIE CBOOOMHBIM IMOJIEM 3aXBaTa W YCTYMOK 3TOW 3eMJIU KOJOHU-
CcTaM; MHOXECTBEHHOCTb IPaBOIOPSIKOB paccMaTrpuBaiach Kak Oec-
TOPSIIOK U OecIpaBue MO OTHOIIEHUIO K HAIIIMM YHUTAPUCTCKUM UAE0-
JIOTUSIM U pECYONIMKAaHCKOMY aranuTtapusmy. HakoHen, cnemyet noba-
BUTh, YTO €BPOIEUCKNM IOpUCTaM HE yIaeTcCs, €CJIM BOOOIIE Mpearo-
JIOXUTh, YTO y HUX BO3HUKAET B 3TOM NOTPEOHOCTh, MEPEBECTU Ha
IOPUINYECKOM S3BIK CIeUM(PUUIECKUil XapaKTep TPaIWIIMOHHBIX KOH-
LEMLUNA.

DTHOUEHTPU3M MMeEET MO3TOMY TsiKesble mocaenctsusi. C GyHK-
LIMOHAJIBHOW TOYKM 3PEHUSI, OH pa3feisieT C paCu3MOM BUHY 3a YKpe-
TUIEHWE TIO3MLIMK TPYMIIbl, KOTOpas MpakTUKyeT 3TOT pacu3m. O0e
TMO3UIIMA HE CTOJb yX HAJIEKA ONHAa OT Apyroi. Ecim 3THOLEHTpUCT
CPaBHUBAET KYJIbTYyphl, OTAaBasi MPEUMYIIECTBO CBOEH, MO MEHBIIEH
Mepe, TaK, KaK Mbl BUAEIU 3TO HAa IpUMEpPe aHTUYHOIO T'yMaHU3Ma, OH
KakK Obl OCTaBJSIET NUKAapIO IBEPb OTKPBITOM: OH BCETAa MOXET «CIla-
CTHCh», CTaB UWBWJIN30BAHHBIM YeJIOBEKOM. Pacu3m xe ycunmBaeT 3T-
HOLIEHTPU3M HE3BbIOJIEMBIMU OMOJIOTUYECKMMU NEeTEPMUHAHTAMU: pa-
CU3M TMOPOXIEH CTpaxoM TMepeln NPYyrMM M HaxXOOUT OIpaBiaHUE B
K1accuUKaIMOHHON aKTUBHOCTHU 4YEJIOBEUECKOro pa3yMa, OCHOBBIBA-
sch Ha crneuuduyeckux sjieMeHTax. Pacuct MHoroe BBIBOAMT M3 Ha-
CIIE[ICTBEHHOCTHA, MHOTOE CBSI3BIBAET C IIBETOM KOXU, TIPUYEM TTOCTE -
Hee CBSI3aHO C XapaKTepOM HEIMOCPEACTBEHHOTO BOCIPUSITUSI YeTOBE-
YECKOro cymiecTBa (MOXHO TpeACTaBUTh cebe apyrue kKiaccupuka-
I, OCHOBAHHBIE HA OCSI3aHWUU, Ha CIIyXe, K YeMY ObUTH CKIIOHHBI MHAO-
€BpOIENIIbl, KOrma M300peTaad TEPMUH «BapBaphbl»).

Ha moBepky BbIXOAUT, YTO HEOMpaBJaHHOE MPEUMYIIECTBO MPU-
JlaeTCsl YyBCTBEHHOMY BOCHIPHUSTUIO, COIJIACHO TMPHMMEHSIEMBIM KpUTE-
pUSIM OTIPENEJICHUSI PACOBOM MTPUHAMIIEXXHOCTU. XOTSI, KOHEUYHO, JaxXe
COXpaHSISI UICI0 PACcOBOU TPUHAMJIEKHOCTU, MOXHO YOEIUTHCS, UTO
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OHAa HE MOXET CJIYXHUTb OIPENCIISAIOIIUM KPUTEPUEM KYJIbTYPHOU Ba-
puaHTHOCTH. C OMHOM CTOPOHBI, YeJIOBEYECKOE CYIIECTBO CYMENIO amar-
THPOBAThCSI K YPE3BBIYAHO Pa3HOOOpPA3HBIM YCIOBUSIM: PE3yIbTaTOM
CTajo TO, YTO Pa3anvus MeXAYy MHAUBUAAMU OJHOU packl 4yacTo Oosee
CYIIIECTBEHHBI, YeM CPeIHVE Pa3Indus MEXIy OTAeJbHbIMU pacamu. C
IPYTOil CTOPOHBI, (DU3MIecKasd W MHTEJUIEKTyalbHas AESTeIHBHOCTH
IOCTUTJIA Y YeJIoOBeKa OYeHBb BBICOKOM CTETICHHM Pa3BUTHS. A pasMax U
CJIOXKHOCTb 3TOU JAeATEIbHOCTU 3aBUCSIT HE TOJBKO OT OMOJIOTMUECKUX
KPpUTECPUEB, HO U ABJIAIOTCA IUIOAOM CIIOXKHBIX B3aIMOBJIUSIHUN MEXKIOY
TeHeTHUECKMMU CITOCOOHOCTSIMU M COITMOKYJIBTYpHOI cpenoit. [ToHATHO
ITO3TOMY, UTO, MaXXe MOITycKasl CyIIeCTBOBaHWE pac, HEJIb3sT IPUITHCHI-
BaTb MM B KayeCTBe KPUTEePUS KJacCU(UKAIIMU T€ YCTAHOBKU, KOTO-
pbIe JiexXaT B OCHOBE PACUCTCKUX TEOPUI.

DTHOLIEHTPU3M M pacU3M C TOUYKU 3peHUsl He3HaHus [pyroro, K
YeMy OHW W TIPUBOIST, MPOSIBIISTIOTCS, TAKUM 00pa3oM, Kak JIBa OTKJIO-
HEHUS pa3HOM CTEITeHM OITAaCHOCTH OT OCHOBHOM KOHIICITIINU YeIOBeKa,
KOTOpBI U KaK MHIMBUA, U KaK YJeH TPYMIbI, CIJIOUEHHON OTHOIIE-
HUAMU poACTBAa MJIM OPYTUMU CBA3AMU, 3KOHOMMNYECKON OEATCIBbHO-
CTBIO WJIM COBMECTHBIM TIPEICTAaBUTEIbCTBOM, OCYIIECTBISIET AEATEb-
HOCTh 110 TIPOM3BOACTBY Pa3iWYMil B ITOMCKAX CBOEH CaMOOBITHOCTH.
Bcs mpoGiema cocTouT B cTaTyce, KOTOPBI MpUIAaeTCsl 3TUM pasiiu-
qUAM (COI‘JI&CHO JaHHBIM UCTOPNYECCKUM 00CTOATENILCTBAM U B 3aBUCU-
MOCTH OT WACOJOTMUYECKMX YCTAHOBOK) UEJTOBEUYCCKUMM TPYIITIAMHM, SB-
JITIONTUMHCS HOCUTEISIMU 3THX IIeHHOCTei. B cBoe BpeMsT 3BOJIONINO-
HU3M TIpETEHIOBaJl Ha TO, YTO 3TU Pa3IMuyMs SIBIASIOTCS MPOAYKTOM
I/ICTOpI/II/I N IOOJIKHBI MCYE3HYTH IIPpU IIEPEXOAC K HMBHUIM30BAHHOMY
COCTOSTHIIO, KOTOPOE OTOXIECTBIISUIOCH CO CTamueit, JOCTUTHYTOM, KaK
TIPENIIoIararoch, HAIIMMU €BPOTNIEHCKUMHU OOIIEeCTBaMMU.

CerogHsT nBe MPOTHBOIOJIOXHBEIE YCTAHOBKU BEOYT K OIIMOKaM,
MOTYIIMM BBI3BaTh TSKEJble TOCIEACTBUS AJs Oymyiiero. B cBoem
CTpEMJICHUU OOPOThCS ITPOTHUB JIIOOONM OMCKPUMUHAIIMKU HEKOTOpBIC
BBICTYTIAIOT 3a MCYE3HOBEHWE PA3NIMIMU M 3a B3aUMHYIO acCUMUIIS-
LIMI0, KOTOopasi, KaK MBI 3HaeM, MaeT MPEeUMYIIeCTBO TeM, KOMY Oojiee
0J1IarONpPUSATCTBYET COOTHOILIEHUE KYJIbTYPHBIX U 9KOHOMUYECKUX CUIL.
Jpyrue xxe, B YaCTHOCTH HOBbIE TIPaBbi€, IPOMKO ITPOBO3IJIAIIAIOT yBa-
JKEHUE STUX CaMbIX Pa3IWYMil B TaKOW CTETIEHW, KOTOpas IMO3BOJSET
OOMaHHBIM TTYTEM BO3POIUTH TUCKPUMUHAIIMOHHBIE KJacCU(DUKAIINU,
3apaHee 3Has, B KaKyl0 CTOPOHY KauHETCSI CTpeJKa BECOB.

EL[I/IHCTBeHHO IpaBUJIbHas TOYKa 3p€HMA, Ha Halll B3IJsd, KakK B
MOpPaJTbHOM, TaK M B HAyYHOM CMBICIIE, COCTOMT B YTBEPXKICHUU, UTO
Kaxmgasl KyJbTypa HMeeT MpaBO Ha OTHOCHUTEIBHYIO aBTOHOMMIO IO
OTHOILIEHUIO K IPYTruM, MPU 3TOM B3aMMHBIMU YCWJIUSMU CIeA0BaIO
Obl 04epTUTH Ipenenbl 3Toll aBToHOMHOCTU. K. JleBu-Crtpoc xopoiiio
000061 3Ty MBICHTB: «[loka KymabTyphl OymyT MpOIOKATh COXpa-
HSTBCST TIPOCTO KaK Pa3IMYHBIC, OHU MOTYT JINOO HaMEPEHHO UTHOPH-
poBaTh Opyr Apyra, Jubo paccMaTpuBaTh cebsl KakK MapTHEPOB C Iie-
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JIBIO 3KeJlaeMoro muanora. 1 B ToM, W B IpPyroMm ciliydae OHM WMHOIIA
YIpOXaloT Ipyr APYry, HO He IOABEPrarT OMACHOCTU B3aMMHOE CYIIIE-
crBoBaHue. [TogoxkeHWe CTAHOBUTCS COBEPIICHHO APYTMM, KOrda BMe-
CTO MMOHATUS B3aMMHO IIPU3HAHHBIX Pa3IMdINil BO3HUKAET Y OOHON M3
HHMX YYBCTBO CBOEIO IIPEBOCXOICTBA, OCHOBAHHOE Ha COOTHOIICHUM CHII,
M KOIJa MOJOXMTEJIbHOE WM OTpULIATEIbHOE IMpU3HAHMWE pa3Indyuid
YCTyIaeT MECTO YTBEPXKICHUIO WX HEPaBEHCTBa».

3amagHoil MbICIU TTOTpeOOBalOCh ABaAllaTh ABa BeKa, UYTOOBI YyC-
BOMUTH 3TOT YPOK, KOTOPHKI, MSITKO TOBOpPsI, HE CTaJI ellle HpaBCTBEHHOM
HOpMO#i. BpImie MBI yXKe TOBOPUIN O HEKOTOPHIX TYMUKOBBIX CUTyaIlM-
sIX, KOTOpbl€ BO3HMKAIOT, KOIJa 3Ty 3ApaByli0 HACI0 OTBEpraloT WU
Korja ee CJAMIIKOM MeljeHHO dopMupyloT. o cux mop, 3a peaKuMmu
HUCKITIOUEHUSIMUA, €€ He MOHSJIM B MHpE IOPUCTOB, KOTOpHIC HANCSIOT
TOCYIAapCTBO ITOYTH MCKIIOYMTEIHLHBIM IIPaBOM Ha IIPaBO, ITPOSIBIISIS
OOJIBIIYIO CACPXKAHHOCTb B MPU3HAHUM IUTIOpAIM3Ma IIPaBOIOPSIIKOB.

Hauunas co BTopoit mojioBuHbI XIX B. collMaibHass aHTPOMOJIOTUS
MoJiydyaeT CBO€ pa3BUTHE U HAET POXICHUE IOPUIANYECKON aHTPOIO-
JIOTUM, HO 3Ta MOCJEOHSISI BBIpOCIa B TEHU TNEPBOI, a €€ POCT OBLI
3aMeIJieH OTCYTCTBMEM WHTepeca K Hell IOpMCTOB, paBHO KaK M WX
aBTapKUS IO OTHOILICHUIO K APYTMM OOIIeCTBeHHBIM HayKaM. CremoBa-
JIO XaaTh KoHLa XX B., YTOOBI Y HUX BO3HUKJIO COMHEHME W OBbLI JaH,
KaXkeTCsl, HOBBII ILIAHC IOPUANYECKON aHTPOIIOJOTMU. TaKOBBIM IIpe -
CTaBJsgeTCd, Ha B3IJILI aBTOpa, MCTOPUYECKUN ITIei3aX, B KOTOPOM
BO3BOIWJINCH TEOPETUYECKNE KOHCTPYKIIMM 3TOM MUCIUTUIMHEL.



I'maBa Il

DBOJIOIUSA MPOOJIeMATHKH
IOPUIAUYECKON AHTPOIOJOTUM

Ilpaso nodobno xameneony. OH meHsem oK~
DPACKY 8 Kaxicoom HOBOM Mecme, U AUlb me,
KMo 3HAIOmM e20, MOeym e20 Npupyuumo.

Ilocaosuya napooa eoaa (/Iubepus)

IOpuanyeckast aHTPOIOJOTHS, TOYb UCTOPUM TIpaBa, 3apoJauiach
BO BTOpoii nonoBuHe XIX B. B pe3yjbTaTe JeSITEIbHOCTU HECKOJIbKUX
OTLOB-OCHOBaTeei. OueHb CKOpO OHa B3sija Ha cebs 3amauu [lpome-
Tesl, CTaBlIME MPOrpaMMOii IOPUIMYECKOTO 3BOJIOLIMOHM3MA: KaK OKa-
3aJ10Ch, TOT TEOPETUYECKMI KadenpaabHblii cOOOp ObLT BBICTPOEH U3
HEMNPOYHBbIX MaTepUaIOB M HE MOT JOJro MpoctosTh. pyrue, MeHee
aMOWIIMO3HbIe, HO 0oJiee TOUHBIE TMOAXOAbl MPUIIN €My Ha CMEHY.

Bce a1u 1miaru ciaenyetr paccMaTpuBarth Ha (oHE MeEXAYHApPOMHOM
00CTaHOBKH, B KOTOPOi rOCIOACTBOBAa KOJOHU3AIUSs, 1aBIllasi OCHOB-
HbIM €BpOMNEeNCKUM HallMsIM pa3HOOOpa3Hoe, XOTsl U HE OJMHAKOBOE IO
pasMepy, McCCJenoBaTesIbcKoe IMoJjie: MO3TOMY He CliedyeT YAWBISThCS
TOMY, 4YTO B lOpPIIlPI‘lCCKOf?I AHTPOIIOJIOTUM CYHIECCTBYIOT HAallMOHAJIbHBIC
mkoJibl. K ToMy Xe 3Ta sBoJIIOLIMS HE 3aBepuUIMIach A0 CUX MOP.

Pa3nen 1. OcHoBaTean 1I0pUIAIECKO AHTPOMOJIOTHM

Kak mb1 yxxe ormevanu, umeHHo B XVIII B. aHTpomnosorusi craHo-
BUTCSI SMUCTEMOJIOTUIECKN BO3MOXHOM HayKoil. Cpeaud IOpUCTOB BbI-
nensiercss umMsg MoHTeckbe. Ho Tonbko BO BTOpoil monoBuHe XIX B.
ObLIM HaIMCaHbI IEpPBbIe KPYIHBIE paOOThl IO IOPUANYECKOIl aHTPO-
TIOJIOTHH.

IIpemmuecTBennnku: MOHTECKbE M Pa3pbiB C €CTECTBEHHBIM Mpa-
BoM. [Ist rpedeckoro cocducra IIporaropa (480—411 rr. 10 H. 3.) «cmpa-
BEIJINBOE WJIM HECIIpaBeIIMBOE IPOMCXOAUT HE M3 IIPUPOABI, a U3
npasa». M Bce Xe BO3ZHMKAIOT pa3]IMYHbIC TEOPUU €CTECTBEHHOIO Ipa-
Ba, KOTOpbIE OYyAyT OMpoBepraTh 3Ty TOYKY 3PEHUS, XOTSI caMa Hujes
«ECTECTBEHHOTO IIpaBa» He ObLIa OMHO3HAYHOM Ha MPOTSKEHUM BCEU
HUCTOpMU IpaBoOBOii MbICIM. Bo3paxkast coducraM, A1k KOTOPHIX IIPpaBO
MIPOMCXOAMJIO M3 COOTHOIIEGHHUSI CHUJI MEXOY YINpaBISIOIUMU U
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yhpaBisieMbIMU (MapKCUCTCKasi TEOpUs MpaBa OJM3Ka K 3TOW TOUKE
3peHus ), [1i1atoH u ApUcTOTeNb YyTBEpXKAaau, YTO 3aKOH JTUKTYETCS
PazymoM, oOwmmMM mis Bcex JioAell M MO3TOMY 3aciyXMBaeT ObITh
«€CTECTBEHHBIM 3aKOHOM», Yb€ COJIEpXKaHMWE MOJDKHO BBIPA3UTh IO-
3UTMBHOE TPaBo.

Hdns Apucrotensi, a nosaHee W ajsi oMbl AKBUHCKOTO, K KOTO-
pbIM B Hallle BpeMsl mpuMbikaeT Buie, ecTecCTBEHHOE IpaBO UMEET
MEePEMEHHbI CMBIC/, TOCKOJbKY BbIpakaeMO€ UM TMOHSATUE CIpaBel-
JIMBOCTU COJEPKUTCS B MOUCKE PaBHOMPaBMSI, KOTOPOE, B CBOIO Oye-
penb, U3MEHSIeTCS B 3aBUCMMOCTHU OT TUIMa OOIIECTBA W 3MOXU; HO BO
BCEX CJIyyasix, KakoBa Obl HU ObLIa CTEMEeHb MePEeMEHHOCTU, CIIpaBell-
JIUBOE NEMCTBUE COOTBETCTBYET MOPSIKY, MPUPOJIE.

HamnpoTuB, coBpeMeHHOE eCTeCTBEHHOE IpaBo, MpaBoO Kjaccuye-
ckux aBTopoB XVII—XVIII BB., mpeamosiaraer, 4ro €ro coaepxKaHue
MIMEET YeTKUU 1 He3bI0JIeMblii HA00p OCHOBHBIX MPUHIIMITOB, KOAUDU-
LIMPOBAaHHBIX B MEpeyHe MpaB yesoBeKa. [Jisi MHOTMX CIelMaaiucToB B
00J1aCTH IOpUIMYECKON aHTPOIOJIOTMU, OPUEHTUPOBAHHBIX Ha KYJb-
TYPHYIO BapMaHTHOCTb, 3TO BTOPOE OIpejiesieHWe BOCIPUHUMAETCS C
OOJIBLIIMM TPYIAOM; OHM, KCTaTH, BBICTYHAIOT C KPUTUKOW COBPEMEHHBIX
uaeit BceoOuleit nexkjapaliuu npas yeaoBeKa.

IMpenBocxuiias 3Ty no3uunio, Monrteckbe (1689—1755) umen yectb
MEePBbIM B CBOIO 3MOXY BBICTYMUTh MPOTUB 3aCThIBIIUX KOHIEMIUIA,
pa3MBIIILIgSI 00 ONbITE OOIIECTB, OTJAUYHBIX OT €ro COOCTBEHHOro. /s
Hero mnpaBo ObUIO 3JIEMEHTOM COLIMOIOJIUTUYECKONH CHUCTEMbl, TECHO
3aBUCUMBIM OT ee ycTpoiicTBa. OHO IO TMPEUMYILECTBY Pa3JIMYHO U
BUJIOU3MEHSIETCS B 3aBUCUMOCTHU OT 00l1lecTBa, MecTa, 3noxu. [TogobHo
HEKOTOPbIM COBPEMEHHBIM CIIelIMaUCTaM IO IOPUANYECKON aHTPOMo-
JIOTUW, OH AyMaJjl, 4TO 3aBUCUMOCTb MEXAy MpaBOM M OOILIECTBOM Ta-
KOBa, YTO Mepenayva IpaBa OT OJHOIO OOIIECTBA JPYroMy HEOCYIECT-
BMMa, pa3Be YTO 3TU OOIIeCTBa Majo pa3auyaroTcs. DTa Mo3uius na-
Jleka OT eCTeCTBEHHO-IIPAaBOBOIO Mjeajiu3Ma W, HalmpoTUB, OJu3Ka K
aAHTPOTMOJIOTUYECKUM TeopusiM XX B. MOHTeCKbe ymaaoch gaxe un3be-
KaTh coOJla3HA 2BOMIOLIMOHM3MA B OTJIMYME OT aBTOpoB XX B., KOTO-
pble MOAJATUCh TakKoMy cobsasny. il HEro M3MeHEeHUsI B MPaBOBOM
MOpSIIKE OMPEAEISIIOTCS B OCHOBHOM HE CMEHOM MCTOPUYECKUX IMOX Ha
MyTU K MPOTpeccy, a 3aBUCAT OT Oojiee Mpo3anyeckux (hakTopoB, Ta-
KUX KaK KJIMMaTUYEeCKUE YCIOBUS, XapaKTep MECTHOCTU, AeMorpacdus
U T. J., CBOWCTBEHHBIX KaxIoMmy oOliecTBy. B ToM, B ueM OH BUIUT
OCHOBHbIE UICTOUYHWKHW U3MEHSIEMOCTU TpaBa, MOHTECKbe SIBJSIETCS Tep-
BBIM aHTPOIOJOTOM-IOPUCTOM Halllero BpeMeHU. Bek cmycTsa emy npu-
JIyT Ha CMEHY JpYyTHeE.

Cosnanue wopuandeckoii anrponosorun: Camuep-MbsH, baxoden,
Mak-Jlennan, Mopran. B cienytonuii Bex ornpeaeieHHOe TEPMUHOIO-
rMyecKkoe OpPOXKEHUE CIAYXUT yXKE€ CUMITOMOM 3apOXICHUS Iopuadye-
CKOWl aHTPOTIOJIOTUM: BHayaje TOBOPST O CPABHUMENbHOU HPUCHDY-
denyuu (comparative jurisprudence), 3aTeM 0 ropudu1eckoil apxeono-

3. 3aka3 Ne 1837.
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euu; CIIOBOCOYETAHUE rpudu4eckas 3mHoA02Us TIOSBJISIETCS JUIIb B
1890r.BpadoTeIlocTa «OCHOBBI 3THOJIOTUYECKON FOPUCTIPYACHLIMI».

KakoBo Obl HM OBUIO CJIOBECHOE BBIpaXKEHHE HOBOM JMCLIAIUIMHBI, 1861 T.
CTaHOBUTCS KJIIOYeBOM maToil B ee mcropuu. OmHoBpemenHo B IIITyT-
rapre 1 JIoHIOHE BBIXOAAT ABe (yHIaMeHTaJdbHBIe padoThl: «Mate-
puHckoe mipaBo» U. f. BaxodeHa OoTKpbIBaeT 3THOJOTUIO POJACTBA, Ha
9TOT NyTh cKopo BcTaHyT Jx. Mak-JlenHan («IIepBOOBITHBINM Opak»,
1865) u JI. I'. Mopran («CucTeMbl KPOBHOTO POJCTBA M POIACTBEHHbBIE
CBsA3U B cembe», 1871). Ho MOmIMHHBIM OCHOBAaTejleM IOPpUIMYECKOM
antponojorun ctaia I'. Jx. CamHep-M»H ¢ ero pabotamu «IpeBHee
npaBo» (1861), «/IpeBHeiimnast uctopus yupexneHuii» (1875) u «/Ipes-
HUII 3aKOH M 0OBbI¥ail». Kak CBMAETEIbCTBYIOT SI3BIKM (HEMEUKUI WU
AHIJIMICKMIT), Ha KOTOPBIX OBUIM HaIlMCaHbI 3TU paboThl, ®paHuusg B
3TU MEpBbIe pelIalolIUe TOAbl XpaHUIa MOJIYaHUE.

I'. Ixx. Camuep-M»sH (1822—1888) 3anmMa’icss pa3HooOpa3HOIt nesi-
TeJabHOCThIO. IIpexkae Bcero, oH mpemogaBajl I'paXXJZaHCKOE IIpaBO B
Kam6puaxe, pumckoe mnpaBo B JloHmoHe, a ¢ 1869 r. ObUT MepPBLIM
po¢eccopoM UCTOPUUECKOI U CPaBHUTEIBLHON opUcIipyaeHIun B OKc-
dope, 3aTeM MperomaBal U MexXAyHapogHoe mpaBo. OH TakXke 3aHU-
MaJl BaXXHbIE TOCTHl B aIMUHUCTPALIMKU: KaK BHIIe-KaHIUIEP YHUBEPCH-
tera B KanbkyTre M odeHb BiausiTeNbHbI wieH CoBera yIIpaBICHUS
WHnuy oH ObUT OTHUM M3 OTBETCTBEHHBIX 32 KOAM(PUKALINIO UHAUNCKOTO
npaBa. OTU BBHITIOJHSBIIMECS UM (YHKIMU OOBSICHSIOT, TIOYEMY B €r0
paboTax, B OCHOBHOM ITO MCTOPMU CEMBM U COOCTBeHHOCTH, UHoUM yne-
JISIETCSI OCHOBHOE BHMMaHUe. TeM He MeHee M3H He orpaHUYMBAET I0JIC
CBOMX UCCJIEIOBAaHUI MpUMepaMU JajeKuX OOIIECTB: eBporneiickoe paBo,
B YaCTHOCTM HMpJaHIACKOE, 3aHMMaeT BaXKHOE MECTO B €ro Tpyaax. OTu
TPYIObl IIPOHM3BIBAIOT JBE OCHOBHBIE HIeu. Bo-mepBBIX, Teopus Tpex
CcTaauii 3BOMIOLWU IIpaBa: BHavaje JIIOAW OTyMalOT, YTO IIpPaBO JaHO UM
Ooramu, KOTOphIC MPOIUKTOBAJIM ero cyBepeHaMm (Moucelt u gecsaTh ero
3aroBe/ieli); 3aTeM MPaBO OTOXAECTBIISIETCS C 0OBIYAEM; 3aT€M OHO CMe-
IIMBAaeTCsSI C 3aKOHOM. B TedyeHMe 3TOi IIMTENBHOI 3BOJIOINM IIPABO
JOJDKHO OBLIO IPOMTU pa3lMYHBIE CTaguM OT CTaTyca IO AOToBOpa: B
JlaJIEKOM TIPOIUIOM TpaBa U OOSI3aHHOCTU WHAMBUIA B OOIIECTBE, ujie-
HOM KOTOPOTO OH SIBJISIETCSI, YCTaHABIMBAIOTCS TOBOJBHO XECTKO B 3a-
BUCHUMOCTH OT €r0 CTaTyca B 3TOM OOIIECTBE; B COBPEMEHHBIX OOIIECT-
BaX, B KOTOPHLIX CTAaTyC 4ejioBeKa OoJiee IMOABIDKEH IO OTHOIICHUIO K
COLIMAJTbHBIM TPYIINaM, €ro CBOOO/AA BbIPaxkaeTcsl B pa3BUTUU JOTOBOP-
HbIX aKTOB. BO-BTOpPBIX, M3yyast KyJbT MPeaKOB, MaH CTpeMHUTCS ycTa-
HOBUTH IIEPBOOYEPETHOCTh IT0 BPEMEHM ITaTPMJIMHEITHON CTeIIeHN pOJ-
CTBa M COOTBETCTBEHHO MaTpUapXalbHOro oO0IIecTBa. M3H — 3BOJIO-
LMOHUCT JApBUHUCTCKOW Tpaauuuu. s Hero oTnajeHHble 0OIlecTBa
HETIONBWKHBI M MH(AHTUJIBHBI, JIWIIL EBpoIta mposiBuiaa BBICOKWI M-
HaMU3M B 00JIaCTH IIPaBOBOIO Pa3BUTHSI.

. . baxoden (1815—1887), mpodeccop pUMCKOTo IIpaBa U CyIbs
YronoeHoro cyga B bazene, Takxke cienyeT 3BOJIOLMOHUCTCKONW Tpa-
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UM W UCCIIEIYET MPeXIe BCEro CTEIeHW POACTBA, HO, B OTJIMYME OT
MbsHa, OH yTBepXIaeT IepBOOYEPETHOCTb IO BPEeMEHM MaTpHapxaTa
HajJ nmaTpuapXxaToM — MMEHHO C MaTphapXaToM CBSI3aHO M300peTeHue
ceJlbcKoro xo3stiicTBa. Co BpeMeH aHTUYHOCTH MHOXKECTBO MCTOYHUKOB
YKa3pIBalOT Ha CYIIECTBOBAaHME MATPWIMHEHHOTO poncTtBa. baxodeH
OOBSICHSIET 3TO «OCTaTKaMM» 3IIOXM MaTpuapxara, KOTOpPOMY, B CBOIO
ouepenb, IMpPEAIISCTBOBA IEPUOA HEOIpPeAeICHHOCTU POACTBA WU
cTaguvs TIepBOOBITHOTO MPOMUCKYUTETA. DTU WUIEW BIIOCICACTBUM Yac-
TO ITOAXBATHIBAJIM APYTHE, HO CETOMHS OT HUX MPAKTUIECKM HUYETO He
OCTaJIOCh, pa3Be UTO B apryMeHTax (eMHHMCTCKUX ABVXKCHUU CIIbI-
aTcsl ux orrojocku. Hukakue saTHorpacdudeckue HaOMI0ISHUS HUKO-
IJa He MOATBEPAWJIM CTaIWM TIEPBOOBITHOIO MPOMUCKYMTETA, W JIWIIb
HEMHOTHE aBTOPBI €llle BEpsT B CaMO CYIIECTBOBAaHME MaTpuapxara
(XOTSI CyLIECTBYIOT OOILECTBa, e, KaK y TyapeToB, CTAaTyC >XKCHIIMMHBI
IMOYTH TaKOM Xe, KaK y My>XKUMHbI, HO TaKKUe TIPUMEPbl KpaitHe peaKu).
Kaxk 651 Tam HM ObUTO, BKiIan baxodeHa ¢ TOYKU 3peHUsT METOAOJOTUMN
BechbMa BeMK. 160 GONBIIMHCTBO TPAOAULIMOHHBIX OOIIECTB HE OCTaBU-
JIM HaM TTMCbMEHHBIX UICTOYHUKOB, CPABHUMBIX C TEMU, KOTOPBIMU I10JIb-
3y10Tcs UCTOpUKU. OTHOCSICh C HEeIOBEpUEM K JMHTBUCTUKE, baxodeH,
HAIIPOTUB, OTHACT IIPEAINOYTCHHE WCCIIEIOBAaHUIO TPOU3BEICHUN WC-
KyccTBa, ocobeHHO Mudonornn. Ero OOJbIIMM OTKPHITHEM B OOJIACTH,
MUGOIOTUH OBLIO TIOCTYKEHIE TOTO, YTO «ECJIU IaXKe B IJTABHOM pac-
CKa3bl BRIMBIIIIEHHBI, OHU TeéM HE MEHee OTBe4aloT BHYTPEHHE! MpaB-
Jie, KOTOpasi MOXET MPOCBETUTh HAC 00 OOBEKTUBHOM pPEATbHOCTH».

IOpunuyeckasi aHTporoJiorus, yrBepxmaas ce0sd Kak Hayka, CIo-
cobHas pacirppoBaTh 00pa3bl 1 CUMBOJIBI BHE MHMCHBbMEHHOCTH, OTXO-
AT OT TeKCTYaJbHOI'O TOJKOBAHUS, KOTOPOE POMAHUCTHI, B YaCTHOCTH
MoMM3eH, MOIJIM OBECTU IMOYTU IO COBEPIIEHCTBA, HO KOTOpOE BCE
>Xe He m3bexajio onacHoctu abctparmpoBanusa. Kak mumer K. Kocra,
«OCHOBHOI1 3aciyroii baxodeHa OBUIO TO, YTO OH BBIIIET 3a pPaMKHU
MMCbMEHHOM MCTOPUM M I0Ka3aJ COBHAaJCHME IO BPEeMEHHM OOKLIYAeB,
KOTOpbI€ HE TOJbKO OTHOCUJIMCH K OTHAJIEHHBIM 3TM0XaM, HO U COCYIIe-
CTBOBaJIM B MPOCTPAHCTBE C CHCTEMaMU IIpaBa, MOACIMBIIMMU MEXIY
c000i1 MYp Ha 30HBI UCKITIOUYUTEIBHOTO BIMSTHUS».

[Tpu cpaBHEHUM ¢ STUMM ABYMS aBTOpaMu, COBPEMEHHUKOM KOTO-
pBIX OH ObLI, /XK. Mak-JIeHHaH BHITVISIIMT MeHee 3HAaUYMTEJIbHON (pury-
poii. TeM He MeHee oH ObUT BMecTe ¢ baxoeHOM IpealiecTBEeHHUKOM
aHaJiu3a CTENeHU POACTBA, U HEKOTOPhIE U3 €ro OTKPHITU elle 1ocTa-
TOYHO IIMPOKO MCITOJB3YIOTCS B aHTPOMoJoruu poactBa. OH m300pen
TEpPMUHBI 3HAOTaMMS 1 3K30raMus; U3y4IuJl JeBUPaT, KOTOPHI OH yBSI-
3aJl ¢ MOJIMAaHAPUEii; ero 3acjyra COCTOMT IIPEXKIe BCero B TOM, YTO OH
MPUBJIEK BHUMAaHUE K CTEIEHSIM POJCTBA U Jaj UX KiIacCUUKAIMOH-
HYIO TUIIOJIOTHIO, KOTOPYI0 MopraH HECKOJbKMMM TOAaMu TMO3IHEE YyT-
JIyouT OoJjiee MeJaHTUYHO.

JIptonc I'. Mopran (1818—1881), HBIO-HOPKCKUI1 agBOKAaT, KPYIM-
HbII CIEUATUCT MO CeBEpOAMEPUKAHCKUM UHIEUIIaM, SIBJISIETCS I1aB-
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HBIM TPEJCTABUTENEM 3BOJIOLIMOHM3MA 3TOro BpemeHu. Ero mpuHiu-
MBI, KOTOpbIE OH M3J1araeT B padote «JIpeBHee obiiecTBo» (1877)' mpo-
CTBl U OCHOBaHbI Ha YMCTO TEXHUUYECKUX KJIACCU(PUKAIIMOHHBIX KPUTE-
pusix. YenoBeuecTBO MpoxoauT Tpu ¢asbl (Kaxmas M3 KOTOPBIX IOMI-
pasaesneHa Ha Tpu cTaauu): JUMKocTh (0XO0Ta U cCOOMPATENbCTBO; IMep-
BOOBITHBII KOMMYHU3M); BapBapcTBO (IpuUpydyeHUE XKUBOTHBIX, CElb-
CKO€ XO3SIMCTBO, METaJUTyprus; TMJeMeHHas WU KJIaHOBasi COOCTBEH-
HOCTb, MaTpuapxajbHast ceMmbs); LlmBummsanms (M300peTeHNE IHNCh-
MEHHOCTH, Oymaru, napa M 3JeKTpU4YecTBa, MOHOTaMHasl ceMbsl, YacT-
Hasi COOCTBEHHOCTh, TOoCcydapcTBo). B Oymyiiem, cortacHo MopraHy, 3Bo-
JIIOUMST JOJKHA TIOABECTU K YIMPa3AHEHUIO YaCTHOW COOCTBEHHOCTH.

DTa KHUTA MOoJIydwia O4YeHb IIMPOKYIo ayauTopuio. Ho oHa ycra-
pesia: o4eHb CKOPO, TIPOBEJs CPABHUTEbHBIE UCCIIEI0BAHUS U JOBEIS
no kpaiiHoctu uaeto Ilporpecca, MopraH mormbiTajicsa co3maTbh 0000-
IIAOIINI TPYHA, KOTOPBIA ObUI IpexXaeBpeMeHHBIM. bojiee TexHMIIMCT-
CKOE M MEHEee M3BECTHOE B TO BpeMs €ro Apyroe KpyIlHeilee Ipou3-
BefeHue «CucteMbl KDOBHOTO POJICTBA M POJICTBEHHbBIE CBSI3U B CEMbE»
(1871) pmamexo mMaeT B M3YUYEHUM NPOOJEM aHTPOIIOJOTHM POACTBA, B
TO BpeMsI KaK €ro IpealleCTBEHHUKM TOJbKO IPUCTyHalu K TakKoi
pabote. DTo IMpou3BeAeHNE OCHOBAHO Ha TEPIEIMBOM aHKETUPOBAHUU:
Mopran cobupan MHGOPMAIIMIO HETTOCPEJICTBEHHO Y UHACHIIEB U UMEN
KOPPECITIOHIEHTOB BO MHOTMX 4YacTsX cBeTa. Ho 3mech ero OTKpBITUS
BTUCHYTHl B pPaMKHM 3BOJIOIIMOHM3MA. TpaauilMOHHBIE OOIIEeCTBa, Xa-
pakTepu3yeMble Ha OCHOBE PYAMMEHTApHBLIX 3HAHWI O HUX, pacIiojia-
rajl]uCh UM Ha HU3IIEHU CTYNEeHU Mporpecca, B TO BpeMsl KaK Ha MPOTU-
BOIIOJIOXKHOM CTOPOHE HAXOAWJIMCh COBpEMEHHBIE 3amaaHble O0IIeCTBa,
IIe LMBUJIM3AIMSA CO3BYyYHAa MOHOIaMHON cembe. HecMoTpst Ha 3TOT
HEIOCTAaTOK ITepCIeKTUBbI, MopraH TeM He MEHee 3acyXKMBaeT, 4TO-
OBl ero IOMECTWJIM B PSIJI OCHOBaTeleil I0pUANYECKONW aHTPOIIOJIOTUM.
Ho ero paboter 00s13aHBI CBOE M3BECTHOCTBIO, TIOMUMO CBOECTO TEXHM-
YeCKM HOBATOPCKOIO XapakTepa, APYroMy OOCTOSITEIbCTBY: OHM CO-
CTaBWJIM OCHOBY MapKCHUCTCKOI TEOPHUM aHTPOIIOJIOTHU.

IOpunuyeckas anTponoJioruss Mapkca u DHrejibca. [ToBTOpHOE
HCIIOJIb30BaHWE BBIBOJOB MopraHa OCHOBaTEIsIMU MapKcu3ma ObLIo
OHOBPEMEHHO CUYACThEM M HECUACThEM JIJIsl aBTOpA: C OAHON CTOPOHHBI,
OHU CIIOCOOCTBOBAJIM MX PACIIPOCTPAaHEHUIO, HO, €CJIM TOBOPHUTH O 0O-
Jiee IJIATEJIbHOM MEePCHeKTHBE, MPOU30Iia IUCKPeAUTALIUs UAeii aB-
Topa (TpuyeM 3Ta AUCKpeauTalvsl ObLla HECKOJbKO HE3acTyXeHHa),
yepe3 KOTOPYIO IOJKHO OBLIO TIPOWMTH TBOpYecTBO MopraHa, nbo o4yeHb
YacTO €ro MCIOJIB3YIOT MJISI HallaloK Ha MapKCHU3M.

®. Duremsc (1820—1895) — OGonplme MCTOPUK, YeM 3THOJOT. OH
CTPEMUTCS IOWTU IO MCTOKOB MHCTUTYTOB, KOTOpPBIE OH HaXOIWUT B
MEePBOOBITHBIX OOILECTBAX, YTOOBI BBISIBUTH CMbICT McTopuu, moMernas

' Morgan L. H. Ancient Society. N. Y. 1877. — B pycckom nepesozne Mop-
ean JI. I. JIpeBHee oOIecTBo. 2-¢ u3m. JI., 1934.
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ee B IJIOCKOCTb KOHILeNUUM 00pnObl. B pabdore «IIpoucxoxneHue ce-
MbM, YaCTHOI COOCTBEHHOCTM M rocymapctBa» (1884) oH BocmpousBo-
JIUT Te3UChl MopraHa: COBpeMeHHasl CeMbsl 3apOIUIach 3a CYET IOCTE-
MEHHOTO BBITECHEHMS U3 apXalndeCKOoi OpauyHOoil OOLIHOCTU BCEil POIHMU,
KpoMe OTLia U MaTepHu.

[Mocnenytomne HaydyHble HAOIIOAEHUS OIIPOBEPIJIA 3TU YTBEPXKIE-
Hus. Jlaxke B OOLIHOCTSX, HE IIPOBOISIINX CBSI3U MEXIY CEKCyaJTbHBIMU
OTHOIIEHUSIMU U POJICTBOM, CEMbSI BCerga MMeEEeT HEKOTOPYIO CTEIICHb
cymiectBoBaHus. K ToMy ke HBIHEIIHSISI CpaBHUTEJIbHAsI UCTOPHUS Ce-
MbM OTBEpraeT OJHOJUHEWHBIA BBIBOI 00 €€ 3BOIOLMU: paclIMpeHHast
ceMbsl He 00$13aTeJIbHO SIBJISICTCS MPEAIICCTBEHHUIICH MapHOU CeMbH,
HaOII0IaeTCs U OOpaTHBIN Mpolecc.

TeM He MeHee MO APYTUM MO3ULUSAM IOPUAMYECKAsS aHTPOIOJOIUS
Mapkca u DHrelibca BO3BEIIAET O COBpeMEeHHOM 3rmoxe. C OIHOI CTOpO-
HbI, clieays JUHUM MOHTECKbe, 3TU aBTOPbI OTBEPTalOT KOHUEIIIAMN
KJIaCCUYECKOI0 €CTECTBEHHOIO IpaBa U yTBEPKIAIOT, UTO IPABO SIBJIS-
€TCS YaCThl0 HAICTPOMKHM, KOTOpask U3MEHSIETCSI ¢ U3MEHEHUSIMU B yC-
JIOBUSIX CYIIECTBOBAHMSI MaTepUalIbHON OCHOBBI, €r0 COIepxKaHHUE IO
CBOEl CYyTM pa3IMYHO, TaK KaK IIpaBO SIBJSIETCS MCTOPUYECKUM IIPO-
JYKTOM COLMAJIbHO-9KOHOMMYECKOM XU3HU. C ApYyroil CTOPOHBI, OHU
ONHOBPEMEHHO PACCMaTPMBAIOT OAHY M3 KIIIOYEBBIX MPOOJIEM IOpHUIM-
YeCKOM aHTPOIIOJIOTMM, a MMEHHO CBS3b MEXIY IPaBOM U TOCydapCT-
BoM. [lJIsI HUX TOCYJapCTBO SIBISIETCSI IPOMEXYTOYHOM (OopMOIi opra-
HHU3alUM BJACTU. OHO CYILIECTBOBAJIO HE BEYHO, OHO KOIJA-HUOYIb U
ncue3HeT. ['ocymapcTBO B peaJbHOCTHU SIBJISIETCS JIMIIb BapMaHTOM 00-
Jiee IIMPOKOTrO ITOHSATHSI, IMMOHITUS OOIIECTBEHHOI BJIaCTU. DTa BJIACTh
IpeAcTaBiiseT co0Oi ammapar, TapaHTUPYOIUil 3(p(PeKTUBHOCTh CO-
OtofieHUsT MHAMBUAAMU TMPUHIIMIIOB, TO3BOJISIONIMX O0IIeCTBY (DYHK-
MoHMpoBaTh. Ho oHa MOXXeT HaliTM CBO€ KOHKPETHOE BBIPaXXEHUE U B
npyroii opme. Korma oGiiecTBeHHas BlIacTh OTpaxKaeT BOIIO TOJIBKO
OITHOI 4acTU 001IecTBa (OMHOM MJIM HECKOJIBKMX PYKOBOASIIMX IPYIIIT),
a BOOpPYXXCHHBIC CUJIBI, HA KOTOpPbIE OHA OIMMPAECTCSI, OTACICHBI OT Ha-
CEJICHUSI M COCTABJSIOT IOJMLMIO WIM apMHUIO, BOT TOTIa MBI MMEEM
IIeJIo ¢ rocynapcTBoM. HampoTus, Koraa o011ecTBO He pa3nesieHO, 3TO 1
€CTh TpaaulLIMOHHOE obiiecTBo. st Mapkca u DHrenbca MpaBo MOXET
CyIIEeCTBOBaTh 0€3 rocymapcTbBa, HO OHO CBSI3aHO C HaJMYMEM ITyOIud-
Hoii Binactu. K ToMy Xe He KaXmaoe HEerocyaapCTBEHHOE OOIIECTBO
JIoJKHO 00s13aTeIbHO MMETh IMyOJMYHYyl0 BiacTh. Haiiy aBTOphI ITO-
MEIIAIOT €€ BO3HUKHOBEHME, I10JIb3YSICh SBOJIIOLMOHUCTCKOM CXEMOil
Moprana, B mepByl0 cTaauio BTopoil ¢das3sl (BapBapcTBo), ma u ToO
TOJBKO B HEKOTOPBIX OOIIECTBAaX, MOAOOHBIX MpoKe3ckomy. CiemoBa-
TEJIbHO, €CJIY IIPaBO SBJSETCS OOIIMM SIBJIEHHEM, OHO BCE Xe HE YHU-
BEpCajbHO: B TeYEHUE MEPBOIl CTAANU CBOCH BOJIIOLUM, KOTOpasl AJIv-
Jlach COTHM THICSIY JIET, YEJIOBEYECTBO XKMJIO 0e3 mpaBa, B OymylleM
Takxe OymayT oOlecTBa 0e3 KJIacCoB, M IIpaBO, KOTOPOE 3aMEHMUT MO-
paJib, BHOBb MCUYE3HET.
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KoHeuHo, 1€erko — ¥ MPOTUBHUKMU HE OTKA3bIBAIOT ce0€ B 3TOM —
MoMaTh MapKCHU3M Ha 3TOM MOCJEAHEM MYHKTE: CO BPEMEHU CMEPTU
HAIllUX aBTOPOB HUYTO HE TOBOPUT HU 00 WMCUE3HOBEHUM TOCYNAPCTB,
HU TeM OoJjiee Tpasa.

M Bce xe momxombl Mapkca u DHreiabca MO MHOTMM TO3ULIUSM
TMPENCTABISIIOTCS HAM ONPEACISIONMMU [IJISI UCTOPUU FOPUIUYECKON
AHTPOIIOJIOTHM.

Tak, oHM MpPeABOCXUILNAIOT HEKOTOPbie M3 HBIHEIIHUX Haubojee
BaXHBIX AMCKyccuil. WM Tipexne Bcero AUCKYCCUIO O CBSI3U MEXIY
MpaBOM U TOCYJApCTBOM, IMPU 3TOM 3Ta AUCKYCCHUSI OPUEHTUPYETCS B
MPaBWJIbLHOM HampaBjJeHUWU, — B HAIPaBI€HUN HEO0sI3aTeIbHOI B3au-
MOCBSI3U MEXIYy TeM M ApyruM. Jpyras BaxHeiInass AUCKycCUS CO-
CTOUT B TOM, YTO OTHOCUTH K TIpaBy — HOPMBI WJM Tpoiiecchl. Mapkc
1 DHrejbC He TOBOPWIM, YTO TMPaBO MO HEOOXOMAMMOCTU COCTOUT W3
MOHSITHBIX U KOAM(ULIMPOBAHHBIX TMPaBUi, (GOpMasbHO OIOOPSIEMBIX
VICTIOJTHUTEJIbHOW BJIACThlO; OHU AOMYCKAIOT, YTO OObIlYail, TTOJYUHSIIO-
WUACH OPYyTUM IMpaBUJiaM, TOXE B HEMEHBIIEH CTENEeHU SIBJISETCH
npaBoM. [anee, ux Teopusi Jaxe €clM OHA BIUCHIBAETCS B CIUIIKOM
KECTKUE paMKU OJHOJMHEWHOTO 3BOJIONMOHU3MA, BHOCUT B HETIpe-
PBIBHBIV DS SIBJICHUH CYLIECTBOBAaHUE, C OJHOU CTOPOHBI, TOCYAAPCT-
Ba, C JIpyroi, — mpaBa, YTO CO3[aeT KYJIbTYpPHYIO BapUaHTHOCThb
npasa. Kpome Toro, oHa crnocoOCTBYET pPaCIIUPEHUIO TMOJISI UCCIEAO0-
BaHUI, KOTOpPOE MO CBOEU MpUpOE SIBJASETCS CleuupUIecKu aHTPO-
TOJIOTUYECKUM.

Ecnu BepHO TO, yTO Mapkc 3aHUMAIICST TIPEXAE BCETO U3YYEHUEM
3aMagHbIX OOIIECTB, OCTaeTCsl BEPHBIM U TO, 4YTO B TeKcTe «Dopmbl,
MPEILISCTBYIOIINE KAaMUTATUCTUISCKOMY MNPOM3BOACTBY» (1857—1858)
3TOT X€ aBTOp OOpaliaeTcsd W K 3K30TUYECKUM COLMATbHO-3KOHOMU-
yeckuM (opmaiusiM, B YaCTHOCTU, PacCMaTPUBAsT «a3UATCKUU CITOCOO
npousBoacTBa». Eciu MopraH, Mapkc v DHrelbCc M3JIMIIHE Tpeliar
5BOJTIOLIMOHU3MOM, CJIENYET BCIIOMHUTH, YTO 3Ta MTOKTPUHA ObUIa B TO
BpeMs rocroacTeytoeii. OHa cocraBuia TEpBbIii HabOp TeopeThye-
CKMX MOJIOKEHUI I0OPpUINYECKON aHTPOITOJIOTUM, KOTOPBIA CIEAYET cerlyac
W3y4aTbh, MIOMHSI, YTO, HECMOTPS Ha OIIMOKW B TOJKOBAaHWUU, 3TOT JABa-
nuatunetHuii mepuog (1860—1880) ObUT MCKITIOYUTETHHO OOTaThIM JJIsI
Hallei JUCITUTUTAHBI.

ITpaBoBast MbICTb HAUMHAET OCBOOOXKAATHCS OT PUMCKOW U LIUBU-
JIMCTCKOUW TpaxIaHCKO-MpPaBOBOW MOIENHU; IIPEAMETOM IOPUINYECKOMN
AHTPOITOJIOTUN CTAHOBSITCS HE TOJIBKO 9K30TUYECKUE, HO TaKXKe U €B-
porieiickie o0IIecTBa, KOTOpble B WX MPOIUIBIX (hopMax paccMaTpu-
BalOTCS KaK TMpeIMeT IOPUINYECKOl aHTpOIojornu. B cBOMX MepBbIX
JMOCTUXKEHUSIX IOpUANYECKasl aHTPOIOJIOTUsI CIOCOOCTBYET OTKPBITUIO
JIByX 00JiacTeil, KOTOpble B T€YEHWE BeKa CTaHYT OCHOBHBIM HCCJIENO-
BaTEeJILCKUM TOJIEM COLIMAIBbHOW W KYJbTYPHOU aHTPOTOJOTUM: POJI-
CTBO 1 MUoOoTHS.
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Pa3nen 2. TeopeTuueckue OCHOBaAHMS
IOPUIUYECKON AHTPONOJIOTHA

Cumdonus kpacok. TecHO 3aBUCS OT COLIMAJIbHONW aHTPOIOJIOTHH,
IOpUANYEecKass aHTPOMOJIOTUST CIEAyeT CHayajla 3BOMIOLUOHUCTCKOMY
TEYEHUI0, KOTOPOE TOCHOJCTBYET HAJ BCEMU OOIIECTBEHHBIMU HayKaMu
Bclo BTopyio mojoBuHy XIX B. Ho Teopusa sBomonmoHu3Ma OBICTPO
rmoTepsiia cBoe 3HaueHUe ¢ Havyana XX B.. ®D. boac, P. Jloyn momsepra-
I0T €€ CYpOBOM KpUTHUKE, C 0CO00I sHEeprueil cpaxasncs ¢ Heil bpoHu-
ciaB MaJIMHOBCKUIA, OCHOBaTe b (PyHKIIMOHATU3MA.

bynyun kak TeopeTUKOM, TaK U MPAKTUKOM, (DU3UKOM W MaTeMa-
TUKOM MO 00pa3oBaHMI0, MaJMHOBCKUI B IEPBOI IIOJOBMHE CBOCH
NEeSITeIbHOCTU 3aHUMAJICS MCCIeNOBAaHUEM IIPABOBBIX SBJCHUN U OT-
KPBUI CPEAN AHTPOTOJIOTOB AUCKYCCUIO O CYIITHOCTH W METONAX U3ydye-
HUS MPABOBBIX IMPOIIECCOB B TPAAUIIMOHHBIX OOIIECTBAaX, KOTOpas Ha-
yaja TepsATh CBOIO OCTPOTY TOJBbKO B CEMUIECSTHIEC TOMbI HAIlIETO BEKa.
Haxkownerr, xotst mepBbie GOPMYJIMPOBKM TEOPUM NPUXOASATCS HA Hava-
JIO BEKa, B HBIHEIIHEW IOPUINYECKON aHTPOTIONOTUN HAYUHAS C CEMU-
JIECAThIX TOAOB MpeobiiafaeT Tema MPaBOBOTO IUTopann3Ma. Kak Mbl
yOenuJINCh, pa3jiMuyHble TEOPUU TMepeceKaroTcs APYr C APYyroM, Tak
K€, KaK OIHU TPUXOIAT Ha CMEHY IPYTMM, 4TO MPUIAET MY3bIKE I0pH-
JMYECKOW aHTPOIOJoruu cuMpOHMYECKOe U COMIACOBAaHHOE 3ByYaHUe.
Tem He MeHee SICHOCTh M3J0XEHUS TpeOyeT OT Hac pa3padoTarh U
COJIbHBIC TIAPTUU.

§ 1. I3mMeHeHusa mpaBa: 3BOJIONMOHU3M

DBOIOIMS M YCJI0KHEHHE COCTOSTHUS. DBOJIIOLIMOHU3M MOXKET ObITh
B OOIIMX yepTax ompelesieH KaK Teopus, yTBepXKaalolasi, 4yTo Bce ue-
JIOBEUECKUE OOIIHOCTU MPOXOISIT UIEHTUYHbIE CTaAUU B PAa3BUTUU CBO-
nx HOpM 3KOHOMUYECKO, COIMAIbHONW W MPAaBOBOU OpraHU3alu. DTO
CJIMIIIKOM O0lllee ompejeseHne TpedyeT YTOUHEeHUs.

[Tpexne Bcero, ecau J0Oask IBONIOLUS SABJISIETCS] CHHOHUMOM M3-
MeHeHMs, TOo aio0oe M3MeHeHMue, Jaxe afarTalusi, He 00s3aTeJIbHO
OTBEYaeT JBONIOLIMM, TaK KaK B IBOJIOLIMOHMCTCKON TeOopuM Jio0as
9BOJIIOLIMS TOJXKHA BbIpaXaThCsl B UBMEHEHUU COCTOSIHUS JaHHOTO UH-
crutyta. g P.-JI. KapHeiipo, KOTOphIii, clierka U3MEHUB ero, BOCIPO-
n3Boaut gaHHoe I'. CrieHcepoM ompeaesieHue, «3BOJIIOLUS 3TO MEPEeXoI
OT COCTOSTHUSI OTHOCUTEIBLHO HEOIpPEeAeeHHON U HECBSI3aHHOW OIHO-
POIHOCTH K COCTOSTHUIO OTHOCUTEIBHO OTpeAeSIEeHHON U CBSI3aHHOM pa3-
HOPOJHOCTU Uepe3 TMoceaoBaTeIbHbIe Mpouecchl AuddepeHanum u
UHTETpaIum».

DTolt cXeMe OTBeYaeT KJIACCUYECKOE BhbIpakeHWE Pa3HUIbl MEX-
Iy TPAAWIIMOHHBIMU M COBPEMEHHBIMM OOIllecTBaMu. [lepBbie MOIKHBI
ObLIM XapaKTepU30BaThCs BICOKOW MHTErPUPOBAHHOCTHIO MHAMBUAA B
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IPYNIbl U TPYII MEXAYy COOOi IMOCPEACTBOM CILUIaBa M3 TOJIUTUKH,
peluruyM U TmpaBa IMyTeM YUCTO MEXaHWYeCKOU coiumapHocTu. B TO
BpeMsI KaK BO BTOPBIX yXe€ JaJeKO IMPOABUHYJIOCH COLIMAIbHOE Neje-
HUE: COJIMJAPHOCTh OCHOBaHA Ha 3TOM JIeJIeHUU U HOCUT OpraHWYeCKUi
XapakTep, rocyaapcTBO SIBJSIETCS MHCTUTYLIMOHAIbHBIM BbIpaxkeHUEM
9TOro JeJIeHUsI, HAaKOHEIl, MPaBo, MPUOOpeTasi aBTOHOMMUIO 10 OTHOIIIE-
HMIO K ApYrUM (popMaM COIMagbHOMN peTyisiiuu, MMEeT BCe HE0OXoau-
Mbl€ YCJIOBUS JJIsl pacnpocTpaHeHUust chepbl CBOero NnpuMeHeHus (B
MOATBEPXJIeHNE YacTO YINOMUHAIOT B KauyecTBe (aKTopa pa3BUTHUS
PUMCKOTO MpaBa €ro paHHIO CEKYISIPU3aIInIo).

BocnpuHsiB 3TOT NpUHLUII, OCTaeTCs MPUMEHITh ero. OIHAKO 3TO
BO3MOXKHO JIMIIIb TIPU HAJTWYUU TOYHOM M3MEPUTEIbHON IIKaIbI, COue-
Talolleil Leablid psil HaJjexXalluX UHAUKATOPOB, MO3BOJISIIOIIMX MPO-
BECTU CpaBHEHME pa3au4yHbIX KyabTyp. B XIX B. y CTODOHHUKOB 3BO-
JIIOLIMOHUCTCKOW KOHIIEMIMU ObUITM B PacCIoOpsIKEHUU JUIIb Pa3po3-
HEHHbIE KOHIIENTyaJbHbIE MHCTPYMEHTHI. B MpaBoBOil cdepe cambiM
pacnpocTpaHEHHbBIM M MCIOJb3yeMbIM KpUTEpHUEM ObUT Tepexoia OT
OJTHOTO THUIIa CeMEeWHOl opraHM3allMy K Apyromy (Kak Mbl BUIEIW Ha
npuMepe MaHa, baxodeHna, MopraHna, DHresibca), MO0 pa3audns MEX-
Iy TOCYIapCTBEHHBIM M JOTOCYIAapCTBEHHBIM OOIIECTBOM.

Ho 06011 3BOTIOIIMOHHBIN MTPOrpecc T0XKEeH BbIpaXXaTbCsl B U3Me-
HEHUU U YCJIOKHEHUM KadyecTBa. A Bellb HEKOTOpPbIE MyTalluX afanTUB-
HOTO XapaKTepa He SIBJISIOTCS 3Bononneii. KoHKpeTHBIN mpuMep Mo3Bo-
JISIeT JIy4llie MOHATh 310 pasnuuue. B XIX B. mHnelins amaryaka (Ilepy)
MOABEPIJIMCh BbLIa3KaM COCEIHUX IJIEMEH, POCT KOTOPBIX yrpoxkas ca-
MOMY MX CYIIECTBOBaHMIO. YTOOBI 3alIUTUTH Ce0s OT MOMOOHBIX BbLIa-
30K, OHM CTaju Oojiee 4yacTo, 4YeM Ipexie, KoueBaThb IO CBOEW Teppu-
TOPUU U PACCEUBAMCH HA PA3JIUYHbIE CTOSIHKM YMEHBIIEHHOIO pa3Me-
pa. OTHOBPEMEHHO WX COlLIMalbHasi OpraHU3alvs W LiepeMOHUas CTaau
OoJjiee yIpoILEHHBIMU, YeM paHbliie. B 3TOM ciiyyae MMeeT MeCTO UMEH-
HO aJaTMBHOE M3MEHEHME, MO3BOJISIONIEe 3TOMY OOIIECTBY JIyUllle CO-
MPOTHUBJIATBCS CBOMM COCEISIM, HO 3TO HE 3BOJIIOLIMS, MOCKOJIbKY peub
UIeT 00 M3MEHEHUU OT CJIOXHOIO K 0osiee MpOCTOMY.

OTOXIeCTBIICHUE BOTIOLNU C YCIOXKHEHUEM COCTOSIHUSI, Ka3aaocCh,
HaXoIuJI0 TMOATBEpXIeHUEe B dusuke. Haie MuposnaHue 3apoauiioch
MATHaALIATh MAJUIMAPIOB JeT Ha3aa. C caMoro Hayajia MaTepus Heclia B
cebe nHhopMalIo, HEOOXOAUMYIO sl TTocieaytonieit OpraHuzaunu, Ko-
TOpasi MPOXOJWJIa IO/ 3HAKOM BO3pacCTalOIIEeTr0 YCAOXKHEHUSI COCTOSTHUS
MyTeM OOBbeIMHEHUS MPOCTHIX 3JEMEHTOB, KOTOpbie (hopMuUpoBaau 00-
Jiee cloxHble cyiiectsa. M Bce 3T0 mpoucxonusnao 6e3 Toro, yToObl 3Ha-
YUTETHHO BO3POC OECTOPSIOK OT TAaKOro poja KOppessiuu: MUP Mpe-
TepIEeBaET IBOJIIOLMIO B YCIOBUSX MPAKTUUYECKU TTOCTOSTHHOU SHTPOMNUH.
DT1a 3BOJIIOIMS ellle HEe 3aKOHYEeHa, U HeT HUKAKOTO OCHOBAHMSI TIPEIIIO-
JlaraTh, YTO B JajJieKOM OymyilleM 4ejloBeKa He 3aMeHUT 0oJiee coBep-
IIEHHOE CcyliecTBo. Beab, kak xopolillo ckasan JlapBUH, €CTeCTBEHHBIN
OTOOp OOBSICHSIET Pa3BUTHE U MCYE3HOBEHUE XXUBBIX CYILECTB.
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Tem He MeHee SKCTpAMoJgLMs 3TOI WIEU Ha YesioBeKa MpencTaB-
JisieTcst puckoBaHHOM. C OHOM CTOPOHBI, TTOTOMY, YTO BpEMEHHasI 111Ka-
Jla He coBceM ofHa M Ta ke. Ecam Mup cyiiecTByeT yXe MUJUTUAPALI
JIET, 4YeJIOBeK MOSBJISIETCS BCEro JBa WJIM YeThlpe MUJUIMOHA JIeT Ha-
3all, Mbl XK€ 3HaeM OT 3TOro Iepuoja JUIlb HeOobIIol 0Tpe3oK. Eciu
1 €CTb 3BOJIIOLMS, TO Mbl HAXOJMMCS JIMIIb B caMoM Hauajie. C apyroit
CTOPOHBI, BaXXHOE OOCTOSITEJILCTBO PUCKYET HAPYILIWTh IJIs YeloBeKa
€r0 3BOJIIOLIMOHHBIN «ITPOEKT»: OTOpachiBasi UIE0 HEKOTOPBIX CIelua-
JIUCTOB MO KBAaHTOBOU (hU3MKe, YTO y MaTepuud MOXET ObITb HEKOoe
Moo01e CO3HaHUsI, OCTAETCS AyMaTh, YTO MO CPaBHEHUIO C XXUBOTHBIM
MHPOM YEJIOBEK OTJIMYAeTCS YPOBHEM CO3HAHUSI COBEPILEHHO IPYroro
ropsinka kKak o cebe caMoM, TaK M 00 OKpyXalollleM €ro Mupe, 4To
MO3BOJISIET €My B HEKOTOPOM POjie YIPaBJsATh COOCTBEHHOI 3BOJIIOLIU-
eil. HakoHell, cieayeT OTMETUTh, YTO IBOJIOLMOHN3M CIIPaBEAIMBO YII-
peKaJii 3a ero yrmopcTBO IO MOBOMY MOHSITUST «YCIOXHEHUE COCTOSTHUSI».
DT0 MOXeT MPUBECTU K BTHOLICHTPU3MY B TOM Mepe, B KaKOW JIETKO
MPOBECTU TapaljieJib MEXIY TEPEXOAOM OT IMPOCTOro K CIOXHOMY M
MepexoJoM OT DJIEMEHTAPHOTO K COBEPIIIEHHOMY, OT MEePBOOBITHOTO CO-
CTOSIHUSI K LIMBUIM30BaHHOMY. MIHBIMU CJIOBaMU, 3TO TOHSITUE HECET B
cebe MUCKPMMUHAIIMOHHYI0 LIEHHOCTHYIO YCTAHOBKY, TaK KaK IOHSITHE
JIMAXpPOHHOTO Tepexofa JIETKO MOXET BbI3BaTh K KU3HU JIPYyroe — OH-
TOJIOTUYECKYIO (CYLIHOCTHYIO) MepapXuio.

Ha npumepe 3TuUX apryMeHTOB OYEBMIHO, HACKOJBbKO PHUCKOBaH-
HBIMM Y HETOUHBIMU SIBJISIIOTCS TTOHSITUSI BOJIIOLINN U YCITOXHE HHU -
CTOSIHUSI, KOTJAa MX MbITAIOTCI MIPUMEHUTD K Y€JIOBEUECKUM OOIIECTBaM.
Ho »BoNIOLIMOHN3M HYXKIAETCs B HJOMOJHEHWU K CBOMM OIPeAcACHUSIM
M Ha OpPYroM YpOBHE: cliedyeT JM paccMaTpuBaTh WACU SBOJIIOLIMO-
HU3Ma KaK BbIPAXEHUE XKECTKO OINPENETIEHHON U OJHOJMHEMHONW 3BO-
JIIOIINM WJIA CJIEIyeT Bce K€ IOIYCTUTh, YTO DBOJIOIMS BO BCeX OOIIe-
CTBaX IIPOMCXOIUT HEOOUHAKOBO?

OnHoMHeHHbIA 3BoTIONUOHN3M. OTHOIMHENHDBIN 3BOJTIOLIMOHU3M
paccMaTpHBaeT YeJOBeUYeCKMe OOIIHOCTA KaK HEKOE CBSI3HOE M €IUHOE
1ejoe, MOAYMHEHHOE IJ100aIbHBIM M OOIIMM 3aKOHaM TpaHchopMalluu,
KOTOpPBIC ITO3BOJISIIOT BCEM OOIIECTBAM NPONTH yepe3 (pa3bl pa3BUTHUS,
OJMHAKOBBIE KaK I10 CBOEMY COAEpP>KaHUIO, TaK M MO CBOEU CMEHSIeMO-
CTH, IIepexodss TapMOHMWYHO W3 OTHOU B Apyryro. «Jukue» oOIlecTBa,
HMEHYEeMbIe TPU 3TOM <«II€PBOOBITHBIMM», IIPEACTaBJISIIOT, TaKUM O00-
pa3oM, HUCXOOHYIO CTaaulO0 pa3BUTHS, Yepe3 KOTOPYIO IPOLIIM HallU
COOCTBEHHBIE OOIIIECTBA, TaK XXe¢ KaK CaMble <«IIPOCThIe» M3 DTUX Tep-
BOOBITHBIX OOIIECTB — OXOTHUKM, pPbIOAKM, cOOMpaTelM — CIyXar
WLIIOCTpalieid TOMCTOPUYECKUX OOIIECTB.

B nmonutuyeckoMm ILIaHE 3BOJIOLMS MPUBOIUT HELEHTPAIU30BaH-
HBIC CUCTEMBI K LIEHTPAIU30BAHHBIM U 3TaTUCTCKUM (opmaM. B 1opu-
INYEeCKOM IIJIaHEe OHAa ITO3BOJISIET MPHUAATh ITpaBy cHeIUPUUESCKUIA Xa-
paKkTep MO OTHOLIEHWIO K MOPaJIM W PEJIUTUU U MEePEHECTH MOCTEIeH-
HO MpOoLEecC 3apOXIeHUs MpaBa C COLMAIbHOU rpymIibl (0Obuaii) Ha
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rocyIapcTBO (3aKOH). DBOJIIOLMS CO3JaeT YCIAOBUS A1 BOSHUKHOBEHUS
CITeIIMaIM3MPOBAHHOIO KapaTeJbHOTO aniapara (BO3HUKHOBEHHUE U pa3-
BUTHUE CyIEOHBIX CHCTEM) HAUWMHAasl C «IPUMUTUBHBIX» (POpPM, TIe KOH-
(bIMKTHI pelIaroTcs caMMMU CTOPOHAMM (MECTh), TOTIAa KaK B LUBMIIM-
30BaHHbBIX OOIIECTBAX WX pa3pellieHue 3aBUCUT OT Bce OoJjiee pelaro-
ILIETO BMEIIATEIbCTBA TPEThel CTOPOHBI (MOCPEIHUK, apOUTp, CYAbS),
YbM TOJIHOMOYMS BO3pacTalOT BMECTE CO CTaTyCOM IIpeACTaBUTEIIS
oO1ecTBa.

HekoTopbie y4eOHMKM UCTOPUU TpaBa BOCIIPOU3BOISAT 3TY CXEMY:
Ha CMEHY OITAaCHOCTSM JIMYHO MECTH, MPaKTUKYeMOU ABOpSIHAMU WIIN
¢deomaabHBIM BOMHCTBOM, MPUXOAUT BHYTPEHHEE YMUPOTBOPEHME, BO-
LHapsitolieecst 0yarogapsi IocCJeI0oBaTeIbHOMY CYKEHUIO YacTHOTO BO-
€HHOIO MpaBa B I0JIb3y IOpojAa-rocyaapcTBa WM MOHApXUYeCKOro ro-
cymapctBa. Ecim B Haleli MCTOpUM TpaBa 3BOJIOLIMOHU3M BCTpEYaeT-
Csl 4acTO, TO B COLMAJIbHON aHTPOIOJIOTUM OH HE MMeEJ IJIMTEIbHOIO
ycrexa; K 1900 1. oH TepsieT CBOM ITO3ULMK U MPAKTUYECKU MCUYE3aeT K
1940 r.

ITpaBOBOi1 3BOMIOLIMOHU3M U SBOJIOLIMOHU3M COLMATBHBIA OCHO-
BBIBAIOTCS TEM HE MEHee Ha OOIIeM MCTOPUYECKOM OCHOBaHMU, chop-
muposaBiiemcs B XVIII B. mpu paspbiBe ¢ LHUMKIMYECKOU KOHLENLuei
BpeMeHU. [lepBbIM MOABEPT COMHEHMIO 3Ty KOHIenuuio Buko (1668—
1744), paznuuaBlIMii B cBoeM Tpakrare «OCHOBaHMSI HOBOW HayKu»
(1725)' Tpu snoxu (MOATUYECKYIO, TEPOUUECKYIO, 3MOXY MpOrpecca ye-
JIOBEUECKOro pa3yma) B pa3BUTUM BceX HapomoB. Boibrep mpucoemu-
HUJICA K 3TOMY TEYEHMIO, TaK Xe Kak U MdepriocoH, KOTOpHIA B CBOeit
«Hcropun rpaxgaHckoro oomectsa» (1767) MoOmepHU3MPOBAT 3aKOH
Buxko, pasnuuas tpu craguu (JIukocts, BapsapcTBo, LluBunmnzamnusg),
kortopnie BocrpuHsi JI.I. Moprad B XIX B. B 1760 r. B «fI3bIKe ncyuc-
JleHnit» KOHIWIbSK MOBOJBHO YIAYHO PE3IOMUPYET OyX 3SBOJIOLMO-
HM3Ma TaK, KaK OH TPaKTOBAaJICS B 3Ty 3MOXY: «Mbl, KOTOpbIE CUMTaeM
ce0s1 00pa30BaHHBIMM JIIOIBMU, MTOJIKHBI ObI MCIIBITHIBATh MOTPEOHOCTH
OTIIPAaBUTHCS K CAMbIM HEBEXECTBEHHBIM HapodaM, YTOOBI MO3HATh y
HUX HayaJlo HalllMX OTKPBITHII: MO0 MMEHHO B 3TUX HayajlaX MUCIIbIThI-
BaeM Mbl HauOOJIbIIIYIO MOTPEOHOCTh; MBIl HE 3HAEM O HUX, MOCKOJbKY
yXe JaBHO MBI MEPECTaIM ObITh YYCHUKAMM IIPHPOIbI».

bonee 6nuzkue ns Hac nepsoie Teopun JI. JleBu-bpronst (K KoTo-
pbIM OH BEpHETCSI B KOHIIE XM3HU, B YACTHOCTU IOJ BJIUSIHUEM
A. beprcoHa) cBMIETENbCTBYIOT O KpailHEl CTOMKOCTU 3BOITIOIIMOHU3-
Ma: 3a <«IIpeIJIOTMYECKO» MEHTaJIbHOCThIO TUKHX OOIIECTB, HECIIOCOO0-
HOM K abCcTparupoBaHUIO (MHOIME TPaAuLIMOHHBIE OOIIECTBA HE MMEIOT
CBOJ/Ia OMPENEIEHHO BBIPAXXEHHBIX IOPUANYECKUX MPaBUJ, OTCIOIAa He-
00XOMMMOCTh TIpuOeratb K IPOILIECCYaJIbHOMY aHaau3y ITOBEIEeHUS

' B pycckoM niepeBosie cM: Buko Jlore. OCHOBaHMSI HOBOIA HAyKU 06 o0LIeii
nipuporne Hatid. M., 1940 (npum. nepes.).
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JMofeit, 4ToObl PEKOHCTPYMPOBATh MpPaBO 3TOTO OOIIECTBA), ClEIyeT
MBICJIb IMBWJIM30BAHHbBIX JIIOJEH, XapaKTepu3yeMasl BBICIIUMM JOCTH-
xeHusmu. K. JleBu-Crpoc xopoIro moka3ajl JTOXKHOCTb TaKOTO pa3Jiiy-
4yusl, IMOKa3aB, YTO W TPaIUILIMOHHBIE, 1 COBpEeMEHHEIE 0o0IIecTBa 00JIa-
JAlOT pallMOHAJbHBIM M aOCTPaKTHBIM MBIILICHUEM, HO TOJIb3YIOTCS
nmu no-pasHomy. [lo3gHee, B 1935 ., mosiBIsIeTCS MepBoe U3naHue (Ha
aHnmMicKoM s13bike ) KHuru A.C. JlaliMmoHna «DBOJIONNS TIpaBa 1 IIOPsII-
Ka», KOTOpasi BOCIIPOU3BOIUT IMIPUMEHUTEIFHO K IIpaBy CTApYyIO TPOMi-
Hylo kiaccucdukamnuio MopraHa. Tem He MeHee uMeHHO B XIX B. Ha
JIOJIIO 2BOJIIOLIMOHM3MA BhIMaja camasi OoJiblas yjgava.

IIpaBoBoii 3Bomonmonu3m XIX B. XIX B. — 3TO BpeMs cosznate-
Jeit KadeapaabHBIX COOOPOB, €CJIM IIOJIb30BAaThCS BBIpaKeHHEM A.
Herpu. bnarogapsi 3akoHaM 3BOJIOLMOHM3MA IIPEANIPUHUMAIOTCS II0-
MBITKM HAIMCAaThb CPaBHUTEIBLHYIO MCTOPUIO BCEX M3BECTHBIX OOILECTB,
KaK 9K30TUYECKMX, TaK U 3alagHbIX, COGAMHEHHBIX PETYISIPHOCTHIO OJI-
HUX U T€X X€ IMaXpOHWYECKUX MexaHM3MoB. Ho aBTOpBI 3TUX TpymoOB
HE MMECIOT MOYBBI ITOJ HOTaMM: OHM 3aHMMAIOTCSI aHTPOIIOJIOTHEH, KaK
eciu Obl OHM ObUIM MCTOpPUKAMM, pabOTalOIIMMM B KaOWHETax Haj
pa3HoOro pojaa JAOKYMEHTaMM, YTO YCHJIMBAEeT MX CKJIOHHOCTh K IIO-
CIIEITHBIM O00OOIIEHUSIM, KOTOpHBIE BIIOCIAEACTBUM OIPOBEpPraeT 3THO-
rpacduyeckoe HabmomeHue. EBporeiickie 10pyUCTHl BIMCHIBAIOTCS B 3TO
ol1ee IBUXKEHUE.

B 1878 r. mosBAsgeTCd TIepBHIiT HOMep KypHana «Zeitschrift fiir
vergleichende Rechtswissenschaft» («XKypHan gist cpaBHUTEIIBHOI mIpa-
BOBOI1 HayKu»), pykoBoaumoro @. bepuxodrom, I'. KoHom u JIxx. Kox-
JIEpoM. DTOT XypHaJl CTaHET Y UCTOKOB IIKOJIbl «CPaBHUTEJbHON IOpuC-
npyneauun». OHa cTaBmjiaa cebe IIedb PacIIMPUTh I10J€ MCXOTHBIX
IaHHBIX C TEM, YTOOBI BIOCJICACTBUM MMETh BO3MOXHOCTh CO3H4aTh 00-
LIyI0O TEOPUIO 3BOJIOLMU TIpaBa: TPAAUIIMOHHOE U3YyYEHUE PUMCKOIO U
repMaHCKOTO MpaBa CJeA0Baj0 IOMOJHUTh M3YYEeHUEM IPYIuX MpaBoO-
BbIX cucTeM. [lepBbhie HOMepa HOCWIM CKOpee OIMMCaTeIbHbBIN, YeM CpaB-
HUTEJbHBII XapaKTep, HO IIOCTEIIEHHO CTaJd Bce 4allle MyO0IMKOBaTh-
Csl METONOJIOTUYECKUE U TeopeTuueckue paboThl. YacTo mybauKoBa-
JINCh UCCJIEAOBaHMS MO cTpaHaM BocToka, K u3yyeHuo AGpuKu Mpu-
crynmuiau nosaHee. ClieayeT OTMETUTh, YTO aBTOPHI XYpHaja OXOTHEe
HCCIeNoBaIy IMpoOJIeMbl 3aKOHOHATENILCTBA, YeM OOBIYaeB, OTHaBas
TakXe TMpeArouyTeHue HopMaM Iepen MoBeAeHUeM. DT HAaKJIOHHOCTU
TOATBEPKIAI0T, HACKOJIbKO TPYAHO OBLIO BBIATU 3a Mpeiesibl 3amaji-
HOM CUCTEMBI LIEHHOCTEM.

HoBatopcTBo COTpyIHMKOB XypHaja 3aKJI04ajaoCh MPeXAe BCEro
B TOM, YTO BHHUMaHHE IOPUCTOB OBUIO OOpallleHO Ha 3apy0exXHoe Iipa-
BO, XOTS HE BCErJa MM YAaBaJIOCh IaTh TEOPETUUYECKOE OO0OOIIeHUE
COOpaHHBIX HaHHBIX. DTa MO3ULIMS TpedoBaja OT MCClemdoBaTesIeil OIl-
peneneHHOro MYyXXecTBa; TaK, UTaJbSHCKUX IOPUCTOB (haKTUYECKU 3a-
CTaJu BpacIUIOX, MTOCKOJIbKY JJISI HUX IopuandecKast aSTHorpacus 10K-
Ha ObUIa OBITH XXECTKO NPUBSI3aHHON K puMckoMy mpaBy. C mpyroii
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CTOPOHBI, OHA TI03BOJIsJIa cOOpaTh OINpene/ieHHbI MaTepuan, KOTOPbIi
MOJIKEH OBbLT MOMOYb TEOPETUYECKOUW MBICIAU BBIUTU 3a Mpenesbl cy-
ry00 yMO3PUTEJbHBIX CIIEKYISIMNA U 0OpaTUThCS K (akTam.

IlepBas cepbe3Hass IOMNBITKA OOOOIINTH AOCTHXKEHMSI DBOJIIOIIMO-
HHU3Ma B IIpaBe comepxmutcsa B Tpynax [. [Tocra (xoTsa 3To OBUIO, cKOpee,
pe3yibTaToM paboThl COTPYAHUKOB XYypHalia, 3aJIOKMBIIET0 OCHOBBI
HEMELIKOU IOpUANYECKON 3THOJOTUHU), MPeXIe BCEro B ero «DTHOJOTU-
YeCKOU IOPUCHPYIACHILIMU», OITyOJIMKOBaHHOM B 1893 T., B KOTOpOii OH
yYTBEpXOaad yXe Ha TepBbIXx cTpaHunax: «Korma mbl OyneM 3HaTh BCIO
3THOJIOTMYECKYIO IOPUCIIPYACHIIMIO, Mbl OTKPOEM JJisi cebsi BCeoOlyto
IOPUJINUECKYIO CUCTEMY, BBbIpaK€HUE YCTPEeMJIEHUU U BO3MOKHOCTEM
YeJ0BeUeCcKOoro cyiecTBa». B nByx Tomax cBoero tpyma Iloct o6o3peBa-
€T MPaBOBbIE CUCTEMbI CAMbIX Pa3JIMYHBIX OOLIECTB, TPYIIIUPYST HOPMBbI
no oTHeJbHBIM TeMaM (Opak, HacjeloBaHUE, YroJIOBHOE TpaBO, TOPro-
BOE€ MPaBO U T. JI.), OTBOJUT BaKHOE (XOTSI U HE TJIaBEHCTBYIOIIEE) MECTO
WMHCTUTYTaM IMyOJMYHOIO MpaBa Hapsay ¢ MHCTUTYTaMHM YaCTHOTO IIpa-
Ba. TBopuectBo Ilocra xapakTepu3yeT, TaKUM OOpa3oM, CTpeMJIEHUE
U3YYUTh BCE HOPUANYECKHUE MHCTUTYTHI BCEX M3BECTHBIX OOIIECTB.

DTOT SHIMUKJIONEAN3M OCHOBAaH Ha YOEXKIEHUM, UTO MPaBO SIBISIET-
Csl YHUBEpPCAJIbHBIM (PEHOMEHOM, MO3TOMY BO3MOXHAa €ro enanHasi Teo-
pusi, MOCKOJbKY, MO yboexneHuto camoro I[locta, ocHOBHbIE HallpaBJie-
HUSI TIpaBa 4eJIOBEUECTBa <«IPOCThI, TPAHAMO3HBI U SICHBI, KaK 3aKOHBI
HeOecHBIX cBeTwI». OH pa3paboTran cucTeMaTu3alnio, KoTopash HeceT
Ha cebe OTMEeYaTOK MCTOPUYECKOI IIKONBI MpaBa, MaHAeKTOB' Teopuii
CaBuHbu UM HMepuHra. Dta cuctemMaTu3alvs BBIIEISIET OIpPEeIeHHOE
YHUCJIO OOIIMX MPUHIIMIIOB, OOBbEAUHEHHBIX B MOA0OME UAEATBHOTO KO-
JIeKCa, OHa YTOYHSIET BCE BO3MOXKHBIE MCTOPMUYECKME BapUaHTBHI B paM-
Kax MCCIENOBaHUS KaKOro-JaubO OTIEIbHOTO MPaBOBOTO MHCTUTYTa. AB-
toputeT [locta B cBoe BpeMsl ObLI OYeHb BEJIUK, MpUYeM B OOJIbIIEi
crenenu B Utanuu, yem B 'epmanuu. OH oka3ajl, B YaCTHOCTU, BIUSIHUE
Ha kpymHoro pomanucta Il. BoHdaHTe, KOTOpHIii CTpeMUICs OTOCTUYb
JIyYIIIEro TIOHMMaHUsS JIPEBHETO0 PUMCKOTO MpaBa, MCIOJb3ys NaHHBIE O
TPaOULIMOHHBIX OOILIECTBax, MpeaocTaBjisieMble 3THOrpadamu.

NTanbssHCcKME aBTOPHI TakKKe MCHBITAIN BIIMSHUE 3BOJIOIIMOHU3MA.
C 1890 r. JIx.'AryaHHO mpenjaraetr peKOHCTPYMPOBaTh TEpBbIE TPO-
SIBJIEHUSI MpaBa, o0Opamasch K JOMCTOPUYECKUM BpeMeHam, TPU 3TOM
HEMPEeMEHHO WCIOJIb3ysl AdaHHble aTHorpaduu. B mepBbie roast XX B.
BBIXOJIUT HEMAJIO cTaTell B XXypHaye «Rivista italiana di sociologia»
(«MtanbsgHCKUI XXypHal COLIMOJIOTMU»), CBUAETEIbCTBYIOIINX O TEX Ke
no3uinsax. Ho caMbIM U3BECTHBIM UTAJIbIHCKUM 3BOJIIOIIMOHUCTOM Hava-
Jla BekKa cjieflyeT Ha3BaTb TaKoro aBTopa, kak JI>k. Manzapenna, 4ubs
MeTOoJIoJIoThYecKasl CUcTeMa sIBJIseT, 1o ciaoBam A. Herpm, «marermye-

' TlaHaeKkTsl (WIM JUTECTbl) — M3BJICYEHUS] U3 COUMHEHUI IOPUCTOB B
JpeBHeM Pume, omHa M3 4eThIpex JacTell KomuduKaiy mpaBa, OCYIIeCTB-
snenHoii B VI B. ipu umrnieparope KOctunuane (npum. nepes.).
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CKUii 00pa3ell HaydHOro pa3ryiarojbCTBOBAaHMUsI, OTOPBAHHOIO OT peajlb-
HOCTU Y 3ApaBOTO CMbIC/IA, C TIPETEH3USIMU Ha JIOTUYECKYIO CTPOMHOCTh
Y TOYHOCTh B KOHCTPYKIIMU, KOTOPYIO OH CTPEMUTCS TOAaepXaTh OJia-
rojapsi BEIYMCICHHUIO BEPOSITHOCTEN M MaTeMaTUYECKUM CHUCTEMaM».

o cux mop MbI TOBOPWJIM O HEMEUKUX W UTAJIBSIHCKUX aBTOPax.
Yro ke MoXHO cKa3aTb 0 @panuuu? IIpuxoguTcsi KOHCTaTUPOBATh,
YTO 3Ta CTpaHa OJMCTATEIbHO OTCYTCTBYET B CEPbE3HBIX AUCKYCCUSIX
10 I0OpUANYECKOI aHTporojoru. He moromy, 4To B Heli He ObIIO KpyTI-
HBIX aBTOPOB, TaKux Kak Mocc M Ipyrue, HO IPOCTO ITOTOMY, YTO OHM
HE TaJIi Cepbe3HOI'0 TEOPETUYECKOTO CMHTe3a. TeM He MeHee JOJLKHBI
OBITb YMOMSIHYTHI HEKOTOpBIE TMOJIOXeHUsT pabdoT J. [iopkreiima. OH
MPEeXe BCEro COLIMOJIOT, HO MHTEPECOBAJICS TaKKe MPaBoOM TpaauIiv-
OHHBIX oOmecTB. Ero opueHTamust sBaseTcs Kak Obl COBMEIICHUEM
(¢yHKIMOHAIU3Ma U 3BoJOIMOHNU3MA. B cBoeM Tpyme «O pasmeneHUM
OOILECTBEHHOIO TPpyda» OH CTPEMMJICS MOHSATh, KAaKUM 00pa3oM oOIle-
CTBa TEePEXOMAST OT MEePBOOBITHOIO COCTOSIHUSI K COBpeMeHHOMY. Mexa-
HUYECKOM COJMIApPHOCTHA IIEPBOOBITHBIX OOIIECTB COOTBETCTBYET pe-
MpecCUBHOE IIpaBo. DTUM OOILEeCTBAaM HEU3BECTHO pasielieHue Tpyaa,
KpoOMe TOTO, B HUX CWIbHA CTaTyCHas vepapxusi (BOXIU U MACTBIPH,
B3pOCJIbIe, HEB3POCbIE U T. 1), UX XapaKTEePU3YyeT CUJIBHO BbIPAXKEH-
HOe KOJUIEKTMBHOE co3HaHue. IIpaBo m Mopaib B3aMMHO ITPOHMKAIOT
JIpyr B JApyra, MpaBO SIBJISETCS TPEXAE BCErO YrOJOBHBIM IMPAaBOM,
MOCKOJIbKY JTI000€ TTOKYIIEHUEe Ha CTAaTYCHYIO MepapXuio BOCIIPUHUMA-
€TCsI KaK BBI3OB BCEMY OOIIECTBY.

HampotuB, opraHMdYeckoil COJMAAPHOCTH COBPEMEHHBIX OOIIECTB
COOTBETCTBYET PECTUTYTMBHOE MpPaBO:. ITOCKOJBKY OOIIECTBO pasfe-
JICHO, €r0 WICHBI OTHAIOT MHpPEAIIOYTEHHWE CBOEHM IIPUHAMICXKHOCTH K
rpyIine, K KOTOpOi OHW MpPUHAMIeXaT, a He CBSI3sIM CO BCeM OOIIeCT-
BoM. HapylieHue opuandyeckux HOpM Oojiee He BOCIIPMHUMAETCST KakK
HapylIeHNe BCEro OOIIEeCTBEHHOIO ITOpSAKa, MpPaBO TepsSeT CBOM «yro-
JIOBHBIII» XapaKTep, OHO CaMO IOApa3lesieTCsl Ha pa3jddHbIe OTpac-
JIV; YrOJOBHOE MpPaBO MPOJOJIKAET CYLIECTBOBaTh, HO OHO Pa3BUBAET-
csl MeIJIeHHee Ipyrux oTpacieil mpaBa. [IpaBo craHOBUTCS 1O Tipe-
MMYIIECTBY PECTUTYTUBHBIM, T. €. CAaMOOOHOBJIIIOIINMCS, TaK KaK 00-
IIECTBO 3aMHTEPECOBAHO IMpPEXIe BCET0 B BOCCTAHOBJICHUU PaBHOBE-
CHUsl, HapyIlIaeMOTO TIPOSIBJICHUSIMU HACUJTUSI.

Kak BuauM, 3Ta TeOpus BIUCHIBACTCS B SBOJIOLMOHUCTCKOE Tede-
HHUE: OHAa TIPOJOJIKaeT pa3AessTh YeJIOBEYECTBO Ha JBa IIPOTHUBOIIO-
JIOXKHBIX TUIIA OOIIECTBA C Pa3JIMYHBIMU TUIIAMM IIpaBa U pa3IddHbBI-
MU BUIaMU coauaapHocTy. K ToMy Xe oHa HOCUT JOBOJILHO CITEKYJISI-
TUBHBIA XapakTep: TpeyBeJUUYUBAcT JOMUHMpYOIIee 3HAUYeHUE KOJI-
JIEKTUBHOTO CO3HAaHMS B TPaAWIIMOHHBIX OOIINECTBaXx M IIpeHeOperaer
TeM JO0Ka3aHHBIM (PAKTOM, YTO BO 6cex OOIIECTBAX CYILIECTBYIOT 0OHO-
8peMeHHO PETIPECCUBHOE W PECTUTYTUBHOE TIPaBo.

MMeHHO 3TU Mpo6sieMbl OOBSICHSIOT TIPUYMHBI YITagKa 3BOJIOLMO-
HU3Ma, KOTOPBIE CIeAyeT ceilyac pacCMOTPETh.
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Kputuka mpaBosoro 3somonuonumsma. C koniia XIX B. couu-
ajllbHasl aHTPOIOJIOTMS HAaYMHAET OTXOAUTb OT MOCTYJaTOB 3BOJIIO-
LIMOHU3Ma. AMEPUKAHCKHUI aHTPOIOJOT HEMEIIKOTO MPOUCXOXKAECHUS
®. boac (1858—1942), crenuanucT Mo oOIeCTBAaM UHYUTOB U CeBe-
poaMepUKaHCKUX MHAEHIIEB, KPUTUKOBA «CUASIIMX B Kpecjax aH-
TPOIIOJIOrOB» U MPOOEbl B UX UCTOPUUYECKUX PEKOHCTPYKIIUSX, MPe-
nmoyuTtasi UM 0ojiee CKPOMHBbIE MCCIed0BaHMs, MPOBEAEHHbIE HAa OC-
HOBE YETKOW METOJNOJOTMM U KOHKPETHOTO HAaOJI0JEHUSI MCCIeaye-
MbIX oOmiecTB. OH SBJSIETCS OCHOBATEJIEM KYAbMYPHOR0 peasimu-
eusma: JJisl Hero oOlllecTBa MO CBOMM OCHOBHBIM XapaKTepUCTUKaAM
pa3IMYHbI, MOCKOJbKY YEJOBEK HACJeayeT JUIlb TeHeTUYECKUI Mo-
TeHIMaJ, pa3BUTHE KOTOPOIO 3aBUCUT OT OIpeaeeHHOro (usuye-
CKOTO W COLIMaJIbHOTO OKpyxXeHusi. HampacHo mbITaTbCs HAWTH eau-
HyI0 CXeMy MJisl Bcex OOIleCTB, MOCKOJIbKY pasjuuue mnpeobsagaer
Hal CXOICTBOM.

Hcxoast u3 apyrux TOCBUIOK  Oduggy3uoHucmekas wkosa B TO
JKe camMoe BpeMsl MPUXOAUT K KPUTUKE OJHOJMHEWHOrO 3BOJIIOIIMO-
HusMa. B 1911 r. ®. I'pabHep HOPMYIUPYET OCHOBHBIE KOHIEIMIINU
9Toi 1KoJibl. COrIacHO 3TUM KOHILEMUMSM, CYLIECTBYIOT KYJbTYp-
Hble KOMIUIEKCHI, o0pa3yeMble 00beAMHEHHBIMU OPraHUYECKON CBSI-
3bl0 KYJBTYPHBIMU 3JIEMEHTaMU. B pasjnMuHbIX yacTsIX cBeTa OOHa-
DPYXEHbl UAEHTUYHbIE KYJIbTYPHbIE KOMIUIEKCHI, UTO JaeT OCHOBa-
HUE TpearojiaraTb 00 MX OOLIEM MNPOMCXOXIEHUHU: peub UIET O
HEKOM <«KYJBTYPHOM KpYyre» €IMHOTO IPOMCXOXIECHUSI, U3 KOTOPOTO
9THU KOMIUIEKCHI MOJYYMIU pacipocTpaHeHue. Auddy3noHuCTH ae-
JIAIOT aKUEeHT Ha (eHOMEH KOHTAaKTOB MEXAYy KyJIbTypaMM, KOTO-
pble BO3HMKAIOT B XOJ€ 3TOr0 paclpOCTPAHEHUS: €CIU CaM <«KYJb-
TYPHBI Kpyr» MpeAcTaBisieT co00il UCXOAHYIO (OpMYy, TO paccesiH-
Hble 0 BCEMY CBETY KYJIbTYPHBbIE KOMILJIEKCHI SIBJISIIOTCS €ro Bapu-
aHTaMHW, MU3MEHEHHBIMM 3aMMCTBOBAHUSIMU IPYTUX KYJIbTYp B XOIe
npoiiecca pacnpoctpaHeHus. He oropackiBas BKjiaga UCTOPUU, TUD -
(y3noHu3M ocyxkaaer TeM He MeHee XECTKOCTb M PEryJsipHOCTb
OJHOJMHEWHOTO 3BOTIOIMOHU3MA.

Kax Bcerna, 1opucTbl OTpearupyloT Ha HOBbIE BESTHUSI C OIO3IaHU-
eM. Cratbst M. IlIMunra, nmosiBuBiiasicsas B 1918 r.,, pekomenayer uc-
MOJIb30BaTh MoJjioxeHus: AuddysnoHucTckoit Teopun. Ho noaimHHbIM
OTPULIAHUEM 3BOJIIOLIMOHM3MA, OTPUIIAHUEM, OCHOBAHHBIM Ha METOMO-
JIOTUM KYJbTYpHBIX MPOCTPAHCTB, CTAHET BhILIEAIIAsl MO3AHEE CTaThs
TpumbopHa. OH yrnpekaeT Apyrux aBTOPOB B TOM, YTO OHU CJMIIKOM
4YacTO COCPENOTOYMBAIOTCA Ha (DOPMATIbHOM aHAJIU3€ IOPUANYECKUX Tpa-
BWJI 0e3 yyeTa 9KOHOMMUYECKUX U COLIMOJOTMYECKUX NTaHHbBIX; OH Mpea-
MOYUTAET BBICOKMM OOOOIIEHUSIM MOHOIpaduyecKkue uccieloBaHus,
KaxJ0e M3 KOTOPBIX M3y4yasio Obl JaHHOE OOIIECTBO BO BCEil IMOJHOTE.
Merononornueckrue yctaHoBkM TpuMOOpHa 3[ech COBMAlaloT C ycTa-
HOBKaMM boaca, KoTopblii TOXe OTAaBaj MpearnoyreHrue MoHorpadusm
nepea 0000LIAIOIIUMU TPYdaMU.
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Takum o6pa3oM, MBI MOXEM KOHCTAaTUPOBATh, YTO ITO MEHbIICH
Mepe B I'epmMaHuM ropuanyeckasi STHOJIOIMS y4acTBOBaja B IBUXKEHUU,
Bce 0oJjiee OTHAJSIBIIEM 3THOJOTUIO OT AVCIUIUIMHBI, JABIIEH €il poX-
JeHrue — OT UCTOpMHU. DTa TCHICHIUS K pa3IelIeHUI0 IBYX TUCIUIUIMH
cTaHeT OoJiee YETKOM HECKOJIBKO JIET CIIYCTS B TBOpuYecTBe TypHBajb-
Jla, OCHOBATE/IsI COBPEMEHHOM IOPUANYECKON STHOJOTUM.

OH CTOPOHHMK IPOTHBOITIOJI0XHOTO B3risgaaM [locta HampaBieHus
SBOJIIOLIMOHM3MA: HAIIPacHO, MO €ro YOeXIEeHUIO, CTPEMUThLCS coOpaTh
IO CEHbIO ONHOM OOIIei TEeOpUM CHUCTEMBI IIpaBa TPAagUIMOHHBIX W
COBPEMEHHBIX OOIIECTB, MOCKOJbKY pasjiMuKhe B YPOBHSX TEXHOJIOTH-
YeCKOTo 3HaHUS U (POPM COLMAIBHOM OpraHM3allMyd TaKOBO, YTO pa3-
JINYHBI TIPEeXe BCETO MX KYJIbTYPHBIE CUCTEMBI, 3TO € OTHOCHUTCS U K
IOpUINYECKUM CHCTEMaM KaXXI0I'o M3 3TUX OOILIECTB.

Ha npumepe TBopYecTBa Ha3BaHHBIX aBTOPOB MOXHO YETKO YyCTa-
HOBUTb CMBICJI TEOPETUYECKOM 3BOJIOLIMUA, HaMETHUBIIEHCS B Hadaje
BeKa: OTKa3 OT YHUBEPCAJbHBIX 3aKOHOB MCTOPUHU C TOYKU 3PEHUS HUX
IIPUMEHEHMSI K IIPAaBOBOMY pPa3BUTHIO; aKIIEHT AeJIacTCs CKopee Ha
pa3HooOpa3ue MPaBOBLIX CUCTEM, YeM Ha MX €IUHCTBO, Ha METOHOJIO-
TMYECKOM YpOBHE OHM HacTauMBalOT Ha HEOOXOIMMOCTH HAITMCAHUS CKO-
pee MoHoTpaduil ¢ YeTKO 0YEPUCHHBIM MPEIMETOM MCCIECI0BAHMS, YeEM
0000IIaIoNIX TPYAOB, IJISI KOTOPBIX, €CIAU U IIPEANOJI0XUTh, YTO Of-
HaXIbl OHM CTAaHYT BO3MOXHBIMM, BpeMs €llle He MPHILLIO.

Crhenyss 3ToMy HaIlpaBJI€HUIO MBICIM, TOJYy4YaeT pacIpoCTpaHe-
HME IIPUKJIagHasl aHTPOIOJIOTHUS; SKCIIEpUMEHTAIbHBIM IIOJIEM JJIsSI OC-
HOBHBIX €BPONEHMCKUX HAIWil cTajla TEPPUTOPUST MX KOJIOHUIA. DTa HO-
Basl JMCLUMIUIMHA — peakLMs Ha Ype3MEPHYIO CUCTEMATHU3aluIo CYIy-
00 TEOPEeTUYECKOI aHTPOIOJIOTHH.

Ilpuknagnas opuauyecKasi aHTponoJorusa. Pa3zBuTtue nmpuxian-
HOI1 I0pUINYECKOM aHTPOITOJIOTMU TECHO CBSI3aHO C HAJIMYMEM KOJIOHU-
ajlbHOI TeppuTopuu. I'epMaHUsI B 3TOM CMbIC]e Oblia oOmeiaeHa, udo
Bepcanbckuit moroBop nminmia ee KojoHuil. Kpome toro, B 1939 r. mox
Bo3leiicTBUEM Hamu3Ma (¢ KOTOpbIM TypHBaibl, K COXaJeHHUIO, II0-
1IIeJ] HA HEKOTOphle KOMIIPOMMCCHI) penakuus «KypHaja ajis cpaBHU-
TEJIbHOM MPaBOBOI HayKW» MCKJIIOUMWIA M3 CBOMX PSIIOB BCEX aBTOPOB-
HerepMmaHIleB. C OKOHYaHMEM BOWHBI HACTYIIA€T ASBATUIECTHUI MIEPUOL
MOJTYaHUsI, ITOCJIE KOTOPOTO HeMellKasl opUINYECKasl 3THOJIOTHUS OymeT
pa3BUBATHCS MMPEUMYIIECTBEHHO B (DMIOCO(MCKOM M METOAOJIOTMYECKOM
HarpaBieHun. B Mtanuu KojloHMaNbHBIE 3aXBaThl, B YacTHOCTH B Co-
MaJIi, TIO3BOJISTIOT aBTOpaM BECTH IIOJIEBBIC MCCIEHOBAaHUS, MMEIOIINE
LIEJIbI0 B OCHOBHOM ITIpOOJIEMBI KYJIbTYPHOM aCCUMWJISILIMMA MECTHOIO
HaceJleHUSI U (PYHKLUMOHMUPOBAHUS KOJOHMAJIBbHOM agMUHUCTPALIUU.
3amayy TEOPETUYECKOro MOpPSIKA CTAHOBSTCS PEAKOCTbIO, a Te, KTO
nx dhopmyaupytor, HarpuMep, Yepyanu u Komroyun, BEICTYIIalOT IIpoO-
THB 3BOTIOIUOHUCTCKMX Teopuit Ilocra m Manzapemnsl. Bo ®@pan-
LMY TaKXe MOoJIyyaeT IIMPOKOE pacIpOCTpaHeHUE IIPUKJIamgHas aH-
TPOIIOJIOTHSI; MHTEPEC aBTOPOB HaIllpaBJeH IMPENnoYTUTEIbHO Ha ad-
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pMKaHCKMEe KOJIOHMM, 3Ta yepTa OymeT Bcerga IpeobsamaTh Bo ppaH-
LIY3CKOM IOPUANYECKON aHTpoIrojoruu. FOpucThl MOCBITAT CBOU YCHU-
JIVS peJaKTUPOBaHMUIO COOPHUKOB OOBIYHOIO MpaBa, HO MaXe eCJIM Iep-
BbI€ IIOMBITKM B 3TOM 00JIaCTM OTHOCATCA K 1897 T., OHM, B KOHEUHOM
cuere, Jajy JIMIIb YAaCTUYHBIM M MaJOydOBJIETBOPUTEILHBIA PE3yib-
Tar.

MoxxHO ObUTO OBI TTOAYMaTbh, YTO IE€pel JIMIIOM TaKOro JIBOMHOTO
IBMKEHMS KaK B 00JacTU TEOpMHM, TaK M Ha MNPaKTUKE, 3BOJIOLIMO-
HU3M OTOIIeT OKOHYATEIbHO B Ipouuioe. Eciiv ero HemocTaTKu CIMIII-
KOM ObLTM OYEBMIHBIMM, YTOOBI HE MOABEPTaTh €r0 BHOBb COMHEHMUIO,
clielyeT BCE Xe COOTHECTHM €ro Co cBoeill amoxoil. Tem He MeHee,
CO3HaBasl ero MCXOMHYI0 HETOYHOCTb, HEKOTOPHIE aBTOPHI BCE XK€ BHOBb
0o0paTWINCh K Te3MCaM DBOJIOLUOHM3MA, IIPUIaB UM 0ojiee YTOHUYCH-
HBII XapakTep.

OnHoMHEHDBI 9BOJIIOIMOHU3M B MCTOPUYECKOM MepCHeKTHBE.
Korma y JIx. ®peiizepa B KOHIIE €r0 KM3HU CIIPOCUJIN , BUOE JIU OH
KOra-aubo XOTsI Obl OOHOIO M3 AMKAapeil, KOTOPbIM OH ITOCBSTHJ BCE
CBO€ TBOPYECTBO, TOT OTBETWJ: «¥YTacu MeHs Oorl». DBOJIOLMOHUCTOB
MHOTO yHpeKaJiud B TOM, YTO OHM IIpeHeOperalT pabOTOil Ha MecTax.
Ho cnemyer yunThiBaTh, YTO B TO BpeMS CaMa 3Ta MBICIb Ka3ajlach
HEYMECTHOIi: aHTPOIMOJIOITY CUMTAJINA, YTO pabdoTa CO3HATEIbHBIX U KOM-
METeHTHBIX HaOJ0aaTe e, KOTOPBIMU OHM pacrojiaraiv B pa3IMuyHbIX
4acTsIX CBeTa, MOIJIa 3KOHOMHMTb MM BpeMsl, MOCKOJbKY MaciTad mo-
CTaBJICHHO 3amadu TpeOoBajl, YTOObl OHM HE TEpSIM BpeMs Jaxe Ha
pelakTupoBaHue MOHorpaduii. Mbl 4acTO rOBOPUM OO0 OYEBUAHBIX HE-
JlocTaTKax 3TOr0 OMHOJMHEWHOro 3BOJIIOIMOHM3MA, 3a0bIBasli O €ro 3a-
cayrax. BcmoMHMM M 0 HEKOTOPBIX U3 HUX.

DBOJIOLMOHUCTAM YAAJIOCh BBIATH 3a paMKM M3Y4YEeHMsI TEKCTOB
PUMCKOTO MpaBa, YTOObI 3asBUTh O HEOOBbIYAIHOM OOraTCTBE IPYTHUX
cucTeM IipaBa. Mx 3aciyra cocTosijia B IIOIBITKE OMUCATh 3TU CUCTEMBbI
B COOTBETCTBYIOLIMX TEPMMHAX, YTOOBI COIIMAIbHO-3KOHOMMUYECKHUE JaH-
Hble MOIJIM 3aHSITh MOAO0AMIIee MM BaXHOE MECTO, YTO COBCEM HeE
OTBEYaJIo MpeNCcTaBAeHNSIM OOJIBIIMHCTBA IOPUCTOB TOro BpemeHu. Cro-
COOHBI JIU MBI OIIYTUTh SMOLMOHAJIBbHOE HAmpsiKeHUue — U, OBITh MO-
JKET, MHTEJIEKTyaJlbHOEe OIlbsIHEHMEe, — MCIILITAaHHOE, cKaxeM, baxo-
deHoMm, korma oH mucair: «Cpeay xaoca Mbl 3aMedaeM CUCTEMY; BMECTO
Mpou3BOJIa MBI MpPU3HAEM HEOOXOOUMOCTb»? B meiicTBUTENILHOCTU OH
ObUT OCHOBATEJEeM CPaBHUTEIBHOIO IIpaBa, KOTOPOE BIIEPBBIE CTall
npernogaBatb MsH B Okcdopae aBaaLaTh JeT CIIyCTSA. 3aMeTUM TakK-
XKe, YTO, HECMOTPSI Ha OIIMOKY 3BOJIOLMOHM3MA, €r0 YPOKM OTIMYHBI
OT YPOKOB pacu3Ma, KOTOPOMY OH IPOTHUBOCTOSUI: HEOJMHAKOBOCThb
YPOBHEH KyJBTYPHOTO PA3BUTHUS HE SIBIISIETCS YEM-TO BPOXICHHBIM M
HEIIPEOIOJIMMbBIM, ITOCKOJBKY SIBJISIETCSI IIPOU3BOAHBIM OT TEXHOJIOTH-
YEeCKMX U 3KOHOMUYECKUX (DaKTOPOB.

Heospomonuonuctel. [TonBeprasich HamajgkaM CO CTOPOHBI TeOpe-
TUKOB pPa3JIMUHBIX HAIlpaBJICHUI, DBOJIOLMOHU3M BHOBb IMOSIBISETCS
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b K 1943 r. B Buge HOBOI, Goiee pa3spabOTAHHON KOHLIEMLNM .
Heckonpko ner crmycta CrioapT pa3pabaThiBaeT KOHILEIIIAIO MH020-
AUHEUHol BBOIONNN, TIpeayragaHHoii MsHOM: HaOfomeHHne 3a OOIle-
CTBaMHU, HE CBSI3aHHBIMM MEXIY COOOI, ITO3BOJISIET BBHISIBUTH 3aKOHO-
MEPHOCTU B M3MEHEHUHU KyJbTyp. Ho B oTiMuMe OT CTOPOHHUKOB Of-
HoJMMHeWHOoN aBomounu CTIoapT CYMTAET, YTO HEJIb3sl M3 3TUX Mapal-
JieJieil BBIBOOUTH Bceobine 3akoHbl. B 1963 r. KapHeiipo, ocriopuBaio-
LM 3TO MOCIeIHee OrpaHUYeHNE, BBOAUT MOHATHE TUdhepeHInAalb-
HOI 3BOJIIOIIMU: KaxXXaoe OOIEeCTBO pa3BUBaeT Pa3IMYHbIC 3JTEMEHTHI
CBOEM KyJbTYPHOU CUCTEMBI, B TOM YHCJE€ M MpaBa, MpUYeM B pas-
JIMYHOM CTEIeH! W B pa3IMYHBIX PUTMaX, YTO TakKxke mpemyranai Teimop
B 1871 r. OgHOBpeMeHHO, XXeJjas 3aIll0JHUTh CePhe3HbII IIPOOel aBTO-
poB XIX B., HEOIBOMIOLMOHUCTBI CTPEMSITCSI CO30aTh TOYHBIA U3MepPU-
TEJbHBIN MHCTPYMEHT JJIsl OLEHKU KYJIbTYPHBIX U3MeHEeHUi: B 1956 T.
Hapomnn paspabareiBaeT «MHIEKC COIMAIBLHOIO Pa3BUTHUSI», B KOTOPOM
npaBo (QUTypupyeT HapsALy ¢ APYTMMHU 3TajJOHaMU MEDBI, CPaBHU-
TeJbHOE MCIIOJb30BaHUE KOTOPBIX IO3BOJISIET JOCTUTHYTH KOJIWUYECT-
BEHHO BBIpaxKaeMbIX pe3yJIbTaTOB B BUIE rpacdMKoB U (Gopmya. 3amMe-
TAM, 9TO CO3MaHME TAaKWUX TAaOJMIl KOHKPETU3UPYET M HaxKe aKIeHTH-
pYET HaIISIOHBIM 00pa30oM ONHY M3 KIIIOYEBBIX MEil 3BOJIOIMOHM3MA,
KOTOpasi He SIBJISIETCS caMOi YSI3BUMOW JJISI KPUTUKHU: CYLIECTBYIOT
bosee uau meHee pa3BUTHIC OOIEeCTBA. B IeICTBUTEIBHOCTHU Xe MaTe-
MaTUYECKUI XapaKTep 3THUX I'paUKOB HE MOJKEH CO31aBaTh MJLIIO-
3UIi: OHU MOABEPKEHBI ONpPENeICHHON MIOCOJIOrMH, HEe TOJBKO KJIaCCH-
(buKaIMOHHOM, HO IpexXIe BCEro yCTaHABIMBAIOLICH MepapXUUecKUe
MOJYMHEHHOCTH.

B ropunmyeckoMm IUIaHe HAWIYYIIUM IIPEeICcTaBUTEIeM HEO03BOJIO-
LIMOHMU3MA SIBJISIETCSI, HECCOMHEHHO, D. ATaMCOH-X00e]Ib, KOTOPBII B OITy0-
JMKoBaHHOU B 1954 r. kHure «IlpaBo mepBOOBITHOTO YeOBEKa» Pa3BU-
BAacT CBOIO KOHIICITIINIO «OOIIEro CMBICA BOJIOLMU TpaBar. g Hero
HE CYIIEeCTBYET OTHOJIMHEWHOTO pPa3BUTHS IIpaBa, HO OH CUMTAeT BCIIEH
3a CrieHCcepoM, 4TO IIPOMCXOIUT IIepeXoH OT MPOCTOro K cioxHoMmy. Ha
YPOBHE CITOCOOOB TMPOU3BOACTBA XPOHOJOTUYECKUE CBSI3U MEXIY Oro-
POIHUYECTBOM U MACTOMIIHBIM XO3SIUCTBOM HOJXKHBI U3MEHUTHCS (IMa-
CTOMIITHOE XO3SUCTBO HE 0053aTeIbHO IIPEIIIECTBYET OTOPOIHUYECT-
BY), 0O BCE 3aBUCHUT OT 3KOJOTMYecKUX ycioBuii. Kpome Toro, obiie-
CTBO HE 00s3aTeJIbHO MOJKHO MPOUTHM Yepe3 BCe CTaAUU IBOJIOLUU
(Tak, MHYUTBI TEpEeUId MPaKTUUYECKU OT OXOTHUYECTBA-COOMpAaTEb-
CTBa K COBpeMEHHOMY X031 CTBY). HO 0OIIMiT CMBICIT 3BOJIIOIIMA B TOM,
YTO OHA IPOMCXOAUT IOI 3HAKOM BO3pacTaHUs IOPUANYCCKUX HOPM U
COTrJIaCUTEIbHBIX TPOLEAyp pa3pelleHus] KOH(PIUKTOB, MPU 3TOM MBI
HE TOJXKHBI paccMaTpuBaTh OOILECTBA ¢ «MMUHUMAJIBHBIM TTpaBOM» KakK
o0IIIecTBa Ka4eCTBEHHO Hu3uiue TI0 OTHOIICHUIO K ApyruM. fICHO, 4TO y

' Cm: White L. A. Energy and the Evolution of Culture // American
Antropologist. 1943. Ne 45. P. 335—356.

4. 3aka3z Ne 1837.
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OoJiee TIEPBOOBITHBIX OOIIECTB (TaKMX, KaK OOIIecTBa coOupareneil u
OXOTHMKOB) MaJio mpaBa. He moroMy, 4To oHU OoJjiee aHAPXUYHBI, YEM
LIMBUJIM30BaHHBIE OOILIECTBa, a MIPOCTO MHOTOMY, YTO y HUX MEHbIIC
notpedbHocTy B mpaBe. MIx Gojiee CUIBbHO BbIpaXk€HHas OAHOPOJHOCTh
1 TO OOCTOSTENBCTBO, YTO OTHOIIEHMSI HOCIT 00Jiee OTKPBHITHIN XapakK-
Tep, MMEIOT CBOMM CJIEACTBUEM OoJjiee peakue KOHMIUKTBI M, CIEHO-
BaTe/IbHO, AEJAl0T IIPaBO MEHee HEOOXOAMMBIM. B AelCTBUTEIBHOCTH
MpaBO HAUMHAET peaJibHO MOSBISATHCS JIMILb C TEPEXOIOM K CEJIbCKO-
My X03gicTBY. FOpunnyeckne HOpMBI CTAHOBSITCS 0oJiee OIpeaeIeHHO
BBIpaXX€HHBIMU, 00JIee NeTaJbHBIMU U 00Jiee MHOTOUYMCIICHHBIMU, Opra-
HU3aLMs KOHTPOJIS 3a MX UCIOJHEHHMEM IMEPEXOIUT OT POACTBEHHBIX
CTPYKTYP K OOIIECTBY M €ro MpeACTaBUTESIM, TOSIBISIETCS IMMyOJInd-
HOE TIPaBo.

HakoHell, MOXHO YBUIETb OJIM30CTh MO3ULIMKA 3TUX aBTOPOB M
nonutosiora K. Jlambepa, JJ1si KOTOPOro BO3HUKHOBEHUE TOCyAapcTBa
BIIMCHIBAETCS B BOJIIOIIMOHHYIO CXeMy, KOTOpas He Be3[e OJMHAaKOBa,
HO BCE X¢ MOAYMHSIETCS OOHOMY ollpenesstoiieMy (akrTopy. OOmecT-
Ba, Ybs ITOJUTHUYECKASI CUCTEMA JOCTUIJIA TAKOM CTEIIEHM CIIeLMain3a-
i 1 auddepeHuraluy, 4To IOoJoIIIa K OpraHM3aluu TocyaapcT-
BEHHOTO THWMa, ObUIM OOIIECTBAMHU, KOTOPbIE OBUIM MOCTaBJIEHBI MEPe/
HEOOXOIMMOCTBIO IIEPEMEH I10 Pa3IMYHBIM IIPUYMHAM BHYTPEHHETO WJIN
BHEIIHEro MOpSIKa MU CMOIVIM aJallTUPOBAThCS K 3TOM HEOOXOAUMOCTH,
OCYIIIECTBUB 3TO BakHelilllee HOBOBBEJIEHME, KAKOBBIM SIBJISIETCS TOCYy-
mapctBo. Ho ue ece obuwecmea dviau na 3mo cnocobust. Te, KoMy 3TO
He ypmajoch, ucuesnn. B mporuBomonoxHocTs Kiactpy Jlambep He
JIyMaeT, 4TO TOCYyJapCTBO 3TO OMY, HAIIPOTUB, IJIsI HErO 3TO BhIpaxke-
HME Tpoliecca amanTaluu K MepeMeHaM.

Te3uchl HEOIBOMIOLIMOHU3MA CBUAETEIbCTBYIOT, Ha Halll B3TJIsd, O
OoJiee TIyOOKOI TTPOpPabOTAaHHOCTH ITUX MAEH IO CPaBHEHUIO C UIESI-
MM, BRIIBUHYTHIMU B XIX B. HeBo3MOXXHO oTpWLIaTh, YTO 6ce odujecm-
84 U3MEHAIOMCsl, YTO OHU BOCIIPUHMMAIOT WIM OTBEpraloT IIepPEeMEHEI,
41O (POPMBI ITUX TIEPEMEH pPazau4Hbi, YTO OHU HE CJIEIYIOT OfHA CTPO-
ro 3a JIPYroi, YTo 3TU pa3jnyus He 3alpelialoT UCKATh 00IlIKMe 3aKOHbI
IyTeM CpPaBHUTEJIBHBIX MeTOHOB. Bce 3TO MOKHO OBITH 3aHECEHO B
aKTUB HeodBooLMoHM3Ma. Ho oH, omHako, He cBOOOAEeH OT KpuTuku. C
OITHOM CTOPOHBI, CAMO UCITOJIb30BAaHUE MOHSITUI SBOJIOLIMU U YCIOXHE-
HUS Ka4€CTBEHHOTO COCTOSIHMSI YBEKOBEUYMBAET CTapyl0 MACI0 O Kaue-
CTBEHHOI MepapXuu MEXIy pa3IMYHBIMM OOIIECTBAMM, KOTOpasl IIpO-
WCXOIUT OT TPYAHO BOCHpPOU3BoAMMOTro duaocodckoro Beibopa (a cry-
JIEeHTHl NOJDKHBI 3HaThb, YTO 3a KaXIOi Teopueil, Kakoit Obl CTporo
00BEKTUBHOI OHA HU ObLJIa, BCEraa KPOEeTCs OIpeaeeHHbI (punocod-
ckuii BbiOOp). C Ipyroit CTOPOHBI, KOHLETILIUSI «O0IIEro CMbICIa 3BOJIIO-
LMY TpaBa» BbI3bIBaeT Bompoc. Ha MeTomosiormyeckoM ypoBHE, Kak
MBI CKOpO yOeaumcsi, Xo0esb CIpaBeInBO MOAYEPKUBAET, YTO MPaBO
B TPaAWIIMOHHBIX OOIIECTBAX BhIPAXKaeTCs CKOpee B Ipolleccax, Hexe-
JIM B caMMX (DMKCHMpPOBaHHBIX HopMaX. OOOCHOBaH JIM TOIJAa BBIBOM, YTO
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9BOJIIOLMS KacaeTcsl He TOJIbKO (hOpMbl, B KOTOPYIO 00JieKaloTcs IMpa-
BOBbIE SIBJIEHMSI, HO U UX KauyeCTBEHHOIO M KOJMYECTBEHHOTO COBEp-
1IeHCTBOBaHUSI? MHBIMU CJIOBaMM, HMCIIOJb30BAaHME IIPOLIECCYATBHOTO
METOoJia, BUAMMO, BeJET K MPU3HAHUIO, YTO MPaBOBbIE CUCTEMBI TPAIu-
LIMOHHBIX OOILIECTB CTOJIb X€ CJIOXHbI, KAK U Y COBPEMEHHBIX OOLIECTB.
@opmyaupyst 3TU BONPOCHI, HAA0 ObLIO clejiaTb BTOPO OOJbIION
BBIOOp B 1opuandeckoit aHTponojiorud. OH MpUHST GOpMy TUCKYCCUU,
KOTOpasi MpoINIach TMOJBeKa.

§ 2. Unenrudmkanus npasa:
HOPMATHMBHBII ¥ NMPOLECCYAIbHbIA AHAIN3

HoBasg teopusa: dysHkuuoHaimsmM. b. MaiuMHOBCKUIA pOAMWJICS B
1884 r. B Kpakosge. Ilocie 3aBeplueHUs KypcoB (DM3UKU U MaTeMaTUKU
OH OPUEHTUPYETCS Ha AHTPOIIOJOTUIO B pe3yJbTaTe UTEHUs padoT
®peiizepa. [lepBas MupoBast BoliHa 3acTaeT ero B ABCTpaiuu, Toe OH
U3y4yaeT POACTBEHHbIE OTHOILIEHUS] abopureHoB. MMest aBcTpuiickoe rpa-
XKIAHCTBO, OH JOJIKEH ObLI ObITh apecTOBaH, HO €My YAAJI0Ch YOEIUTh
aBCTPAJIMCKNE BJIACTU 3aMEHUTh TIOPEMHOE 3aKII0UE€HUE IMOCEIeHU-
€M CpeIM TY3eMIIEB, Y KOTOPbIX OH MPOObLI A0BOJIBHO J0jro. M3 atoro
OIIBITA POIUTCSI TPYH <«ApPrOHaBThI 3amagHOl 4yacTu THXOro okeaHa»
(1922). BniocnenctBur MaiuHOBCKUIA OyAeT MPOIOJKATh MOJONTY XHUTh
TaMm, Iae MPOBOIUIUCH €ro MccienoBaHus (B YaCTHOCTM, Ha OCTPOBaX
Tpobpuan B MenaHe3nun), mMOpBaB ¢ TPAAUILIMSIMU KaOWMHETHOM aHTPO-
nosorur. OH 3aHMMaeT Kadenpy aHTpornojoruy B JIOHIOHe U Tosyya-
eT OpuTaHCKOE rpaXIaHCTBO, HO YacTo e3auT B CoennHeHHble LITaThI,
L€ U pEILIaeT MOCEJUThCS C HAYaJOM BTOPOW MHUPOBOW BOWHBI U TIE
Bckope ymmupaeT B 1942 r. B Hoio XeiiBeHe.

MauHOBCKMI CTOUT Yy UCTOKOB HOBOW TEOpUU — TEOPUM (DYHK-
MoHain3Ma. J[Ba acmekTa ero TBoOpuecTBa OCOOEHHO BaKHBI JJIST IOpU-
Jugeckoi Mpicau. C OIHOI CTOPOHBI, 3TO HACTOSTEJIbHAsT HEOOXOMU-
MOCTb TMOJIEBbIX HCCIAENOBAHUI, 4YTO MNPUOIMKAET TMPaBO K pealbHO-
CTU: BeAb IMPaBO COCTOUT HE TOJbKO M3 aOCTPaKTHBIX MPUHIMIIOB,
KOTOpPbIE MbI BITUCHIBAEM B HAIlIM KOJEKCHI, HO U U3 KOHKPETHBIX SIBJIE-
HMI, KOTOpbIE MOTYT OBITH OIIyIIA€Mbl MPU HEMOCPEACTBEHHOM Ha-
omoneHun. C Apyroil CTOPOHBI, €ro0 KOHIICIIMS OOIeCTBAa KaK KyJb-
TYPHOH CHUCTEMbI, BCE COCTABJSIOIINE KOTOPOM CBSI3aHbl MEXIy COOOM,
MPUBOJUT €r0 K 3aKJIOUYEHUIO O TOM, YTO MPaBO 3aBUCUT OT APYTUX
¢akTopoB, OMOJOTMYECKUX U KyJIbTypHbIX. HO cTaHOBSICh Ha TaKyio
TO3ULINIO, OH TIPOSIBJISIET CKJIIOHHOCTb CMEIIWBATD MPABO C €T0 MPOU3-
BOIHBIMU (akTOpamMu. TeM He MeHee ero BIMSHUE Ha COBPEMEHHYIO
IOPUJANYECKYIO aHTPOMOJIOTUI0 OCTAETCSI OTPOMHBIM, TTOCKOJIBKY aHAIU3
MPOLIECCOB, OCHOBAHHbBIN HA OTJIMYHOM OT HOPMATUBHOTO IOAXOAA SITU-
CTEMOJIOTUM, HEIMOCPEACTBEHHO BBITEKAET M3 €ro KOHIUEMIMK MpaBa
(TepMUH «ITpoliecc» O3HAYaeT 37eCh MCCleJOoBaHME TPOLIECCOB pa3pe-
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IIeHUS] KOHMIMKTOB, B TO BpeMsI KaK CIEIIMAJINCTHI 110 TPaXTaHCKOMY
MpaBy MCIIOJB3YIOT €0, cKopee, IS 0003HAYeHMST IOPUANIECKOM IIpo-
LEeayphbl).

JIBe mapaaurmsl: HOpMbI U nipouecc. HopMaTuBHBIN aHaIU3 COOT-
BETCTBYET TOCITOACTBYIOIIEH KOHIICITIIMM IIpaBa B TOM BHUIE, B KAaKOM
OHa TIPEIoJAaeTCsl B CTpaHax C IUBWJIMCTCKOM TpaaWIIUEii: IIpaBO CO-
CTOUT TJIaBHBIM 00pa30oM M3 OMNPEIeICHHOIo 4ucia (PUKCHPOBAHHBIX
HOPM, COACPKAILIMXCS B TEKCTaX, CIPYMIIMPOBAHHBIX Yallle BCEro B KO-
nekchel. Cpenn 3almagHbIX IOPUCTOB CTOPOHHUKM TPaIWIIAN TIPELeACHT-
HOTO IIpaBa 3aHMMAIOT MEHEee KECTKYIO ITO3UIMIO0, YTO JeilaeT ux 0o-
Jiee BOCIIPUMMYMBBIMU K MpPOLIECCYaJbHOMY aHaAMU3y: OEUCTBUTEIILHO,
CUCTEeMBbI TMpPELEISHTHOrO IMpaBa OCHOBaHBI CKOpee Ha HIOPUINYECKUX
MpelieieHTaxX, HexXXean Ha KoguduiunupoBaHHoM TmpaBe. HecomHeHHO, 3TO
SIBJISIETCSI OMHOM M3 TIPUYMH, OOBSICHSIONINX, ITOYeMY IIPOIeCCYyaabHbBIM
noaxonm u «case method», Ha KOTOpOM OCHOBaHAa CHUCTeMa IIPELICACHT-
HOTIO IpaBa, MOJYUYWIN IIMPOKOE paclpoCTpaHEHUE B aHIVIOTOBOPSIIUX
CTpaHax.

C Ipyroii CTOpPOHBI, MHPEANOYTEeHHE HOpMaM TakKXe BbIpaxaeT
BBIOOP, OOBSICHSIOIIMI MPUPOAY HApPYILIEHUS 3TUX HOPM U MHPUPOLY
KOH(JIMKTOB; 3T0 — dunocodckuii BIOOp. Jjisi HOpMaTUBUCTOB COLIU-
allbHasl XW3Hb YIpaBIIsIeTCS MpaBWJaMM, HOPMaJIbHOE IOBEACHUE CO-
CTOUT B CJICAOBAaHUU 3TUM IIpaBWIaM, a KOH(MJIUKT BBIIISIAUT Kak Ia-
TOJIOTWYECKOE TMoBeneHre. B oluux dyeprax 3TW HWIEeU MMEIOT XOXJe-
HUE HapaBHE C YTBEPXKIECHMEM, YTO AJISI CBOETO YBEKOBEUYCHMS OOIIe-
CTBO HYXIAEeTCS B ILICHTPAJIM30BAaHHBIX WHCTUTYTaX, M3MAIOIIUX 3THU
MpaBwiIa, U B cyneOHOM alllapaTe, HaKa3ylolleM 3a MX HapylIeHWUS.

Hamnportus, Te, KTO LIEHST IIpeKIe BCEro MPOIECCH, CUMTAIOT, YTO
YeJIOBEK COTPYIHMYAET ¢ cebe IMOoJOOHBIMU IIaBHBIM 0Opa3oMm 6yaro-
Iapst MHTepecy. Eclii ke 3TOoT MHTepec He IMOIKpeIlJIeH 4eTKO cdop-
MYJIMPOBAaHHBIMM HOPMaMM, 3TO IIPOMCXOIMUT JIMOO MOTOMY, 4YTO 3TUX
HOPM TIPOCTO HET, JIMOO ITOTOMY, YTO WX HEIOCTATOUYHO [JIS YHOBJIE-
TBOPEHMUS 3TOro nHTepeca. UHAMBUAB MPUAAIOT MEHBIIE 3HAYCHUS 3TUM
HOpMaM, 4YeM KOHKPETHOMY ITOBEIACHMIO TeX ITOIOOHBIX ce0e, C KOTOPBI-
MU OHM BOBJIEUEHBI B OTHOIICHHUSI B3aUMHOCTU. B 3TOM ciyyae KOH-
(GIUKT coBCceM HE SBJISETCS BBIPaKEHUWEM I1aTOJIOTMYECKOTO COCTOSI -
HUsI, a TIpelIcTaeT KaK agallTUBHBIM IPoliecC, HE TOJHKO HOPMAaIbHbIN,
HO gaxe, cornacHo I1. boxaHHaHy, HeM30eXXHBI U TTO3UTUBHBIN: KOH-
(GAUKT ABISICTCS OOHUM U3 YCJIOBUI pa3BUTUSI MHAMBUAA U YeJOBEUe-
CTBa, CJIENYET JUIIb CTAapaTbCs PEryJMpoOBaTh €ro, a He IOIaBJSITh.
Konb ckopo 3T ABe IMapaaurMbl BHITEKAIOT U3 (GUIOCO(PCKOro o Impur-
poze BbIOOpa, OHM BJIEKYT 3a OO0l BaxKHEHIME IIPaBOBBIC MOCICACT-
BHUSI, O YEM U MOMUIET peub.

HopmaTtuBnblii aHaim3. belio 061 oIMOKOM yTBEPKAAaTh, UTO 3THU
MOCHUIKY CBOMCTBEHHBI JIUIIb 3aIlaJHBIM IPaBOBEIAM-II0O3UTUBUCTAM.
Mx BBICKA3bIBAIOT TaKXXe AHTPOMOJOTM W colmosiorn. Haubosee us-
BecTHO omnpenencHue Pagknmuda-bpayna n Pocko I[Taynnma: mpaBo ecTh
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TUIT «COILIMAJILHOTO KOHTPOJISI, OCYIIECTBISIEMOTO CHUCTEMAaTUYECKUM
MPUMEHEHUEM CWIbl, KOTOPOi 00JiajaeT MOJUTUYECKU OpPraHU30BaH-
Hoe obOmecTtBo». g D. AnmamcoHa-Xo0ensl «colualbHas HOpMa SIB-
JIsieTCsl MpaBOBOMU, eciu (hakKT HeOpexXkeHUs €10 WU €€ HapylleHUs
HaXOAUT PEryjJsipHOe MPOTUBOAEHCTBME B BUIE YIPO3bl NMPUMEHEHUS
uiu GHakTUIeCKoro mpuMeHeHus GUu3ndeckKoil Cuibl MHAMBUIYYMOM
WY COLIMAJIbHOW TPYIIION, MOJb3YIOIMIMMUCS OOILIECTBEHHO MPU3HAH-
HOI MpUBWIErMel MocTynaTb TaKUM obOpa3zom». MHoOrue mojieBble UC-
clieloBaHMs, TPOBOAMBIINECS B TPUALIATBIE M COPOKOBBIE TOIBI, OCHO-
BbIBAJIMCh UMEHHO Ha 3TUX MPUHLIMIAX U 3aBepUIaJUCh HEU3MEHHO
COCTaBJICHUEM CIIMCKOB HOPM B COOTBETCTBMM C KjacCUPUKAUMAMU
LUBUJMCTCKUX CUCTEM WIM TIpeleJeHTHOTro mpaBa. Yacto aTtu pe-
3yJIbTaThl HCIIOJb30BAJUCh B BUAE YYEOHUKOB I KOJOHUAJIBHOM
aJMUHUCTpAlLIMU, KOTOpas HeperKko JOJXHa Oblja BBICTyNaThb B PO-
JIN aneJuISIIMOHHOM MHCTaHIMU 10 eJlaM, pellaBIInMCS TY3eMHBIMU
CyaMH.

Brio Obl, 0OgHAaKO, HECTIPaBEIIMBO CBOAUTH K HECKOJIBKO KapuKa-
TYpHBIM pe3yJbTaTaM TBOPYECTBO HOpMaTMBUCTOB. Hekotopwie Tpy-
IIbl, CKOHLIEHTPUPOBAaHHbIE Ha aHalu3e HOPM, SIBJISIIOTCS, HANpOTUB,
KJIaCCUYECKUMU paboTaMy IOPUIUYECKON aHTPOIMOJOTUMN.

TeM He MeHee HOPMATMBHBIM MOIXOJ UMEET Cepbe3HbIe HEeI0CTaT-
KW, €CJIW MPUHUMAThb BO BHUMaHME MEXKYJIbTYPHYIO TEPCIEeKTUBY,
SIBJISTIOLIYIOCSI OCHOBOU aHTPOTIOJIOTHU.

C onHOI CTOPOHBI, TaKO TMOAXOM TNMPMBOAUT K WTHOPUPOBAHUIO
MHOTUX OOILIECTB, LIEHTPAJIM30BAHHBIX WU HET, Y KOTOPbIX HET Mpa-
Ba. M 3mech Mbl uMeeM Jeio ¢ dunocodckoi Mmo3uimeit, Kotopas
BJIUSIET Ha OMpeAeSieHUs, JaBaeMbie MpaBy: B 3aBUCUMOCTU OT TOTO,
HACKOJIbKO IIIMPOKO 3TO OIpeAeieHHWe, MOXHO MO CBOEMY YCMOTpe-
HMIO BKJIIOUATh B IIOJIE 3pEHUS JMIIb «IIUBUJIM30BAaHHBIC» OOIIECTBA
WU, HalIPOTUB, PaclpoCTpaHsATh MCCled0BaHUEe U Ha Jpyrue oolie-
ctBa. OcTraeTcsi KOHCTaTUPOBATh, YTO OTOXAECTBIEHUE MpaBa CO CBOIOM
aOCTpPaKTHBIX U (PUKCHMPOBAHHBIX IpaBuUJ, NMPUBSI3aHHBIX K OCHOBaH-
HOMY Ha CcWjie pPerpecCUMBHOMY amrmnapary, CyIeCTBEHHO CyXaeT mpa-
BOBOE IMPOCTPAHCTRBO.

K ToMy e Takoil momxon BbI3bIBAET MOAO3PEHUE, YTO KakK Obl
Cly4aiiHO 3TO TPOCTPAHCTBO YETKO OrpaHUYEHO 3amaaoM (IMpuyeM B
9TO TPOCTPAHCTBO IMOTMAAaeT BCEr0 HECKOJIbKO He3alalHbIX OOIIECTB,
takux Kak Kurait qunactuu Lynb (221—206 IT. 10 H. 3.) WX alITEKU, Y
KOTOPBIX ObLJIa HOPMAaTUBHAsI KOHUEMIUS TpaBa). DTO JejaeTcs MOoTo-
My, YTO OOJIBIIMHCTBO TPAgUIIMOHHBIX OOIIECTB HE MMEET TaKUX CBO-
OB 3aKOHOB. Bo3bMeM KOHKpeTHbIl mpuMmep. Eciu unHmeiina us me-
MEHM KOMaHUYM CIpalliBaloT: «Kakoe MpaBUJIO TPUMEHSIETCS B cllyyae
TOXUILIEHUST XEHbl Y MyXa KeM-T100 U3 JIIoAeil TIeMEHU?», BO3MOX-
HO, YTO OH OTBETUT TaK: «HE 3HAal0, HO MHE MOMHMTCSI, YTO MHOTO
MOJHOJIYHUI Ha3aj, Korjga CecTpy MOoel MaTepu YMBIKHYJ TakOH-TO, C
HUM TIOCTYNWJIN CJEAYIOIUM 00pa3oM...»
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HaxkoHel, HOpMaTUBHbBIN aHaIW3 BBISIBJSET CBOM Cepbe3HbIC Je-
GeKThl MPU MPUMEHEHUU €ro K TaK Ha3bIBAEMbIM «IIUBUIM30BAHHBIM»
o0IIecTBaM M K OO0IIecTBaM ¢ Komu(UIIMPOBaHHBIM IpaBoM. B Kurae
Ha MPOTSKEHUM TMOYTU BCEl ero MCTOPUU TOCMOJACTBOBaJa KOHQYIIU-
aHcKasl JOKTPUHA, COTJIaCHO KOTOPOil abcTpakKTHbIe TMpaBujia «ba» He
SIBJISIMCH HOPMaJIbHBIM CPEACTBOM BBIPpAXKE€HUSI COLIMAIbHOIO MOpsiaKa
WM CPENICTBOM pa3pellleHus KOH(IMKTOB; UM JAOJIKHO ObLIO MpeIro-
YUTaTh MOpaJbHbIE YCTAHOBJIEHMS («IM»), a HE CpPEICTBa IIPaBOBOTO
peryiMpoBaHusi, KOTOpble, OMHAKO, CYUTAIMCH XOPOIIMMU JJIsI BapBa-
poB (apyrux HaponoB). Kpome Toro, 3aKoHBI He HOJKHBI ObLIM UTPATh
WHOW POJIU, KPOME HEKOEW MOJENIM, U YK BO BCIKOM CJyyae He TOJXK-
Hbl ObUIM MMETh MMIIEPAaTMBHOTO XapakTepa.

Haxe B PuMe, B TeueHUe Bcero pecrnyOJMKaHCKOIO Iepuoja, 3a-
KOHOB u3iaHoO He oueHb MHoro (800 leges rogatae ot Hauana Pecmy6-
nuku 1o I[lpuHOmMnmara, U3 HUX Bcero 26 Mo 4acTHOMY IpaBy, IO Ipe-
MMYIIECTBY Ha OCHOBE 00OblYaeB MPEAKOB — mMOS maiorum, OOJbIIWH-
cTBO — leges imperfectae, T. €. ycTaHaBIMBalOILIMe IpaBUIo  0e3 Ka-
KON-11b0 caHKIMU.) MBI 3HaeM K TOMY Xe€, KaKoe ompeaeisoliee
3HaYeHNE B IMPOLIECCE HOPMOTBOPYECTBA MMejla MHUIIMAaTUBA Maruct-
paToB, KOTOpbIE YAaCTO CO3JaBajM Ty WJIM WHYIO HOPMY IMYTEM Ipe-
JIOCTaBJIEeHWsSI CTOPOHaM TipaBa oOpaiiaTbesl B cyn. Jlaxke HM3BeCTHbIE
3aKoHbl XII Tabnul He SBIASAUCH KOIEKCOM B COBPEMEHHOM CMBICIIE
cJioBa, a, CKopee, 3alUChio OIpeaeeHHOro yucia oobryaeB. C apyroi
CTOPOHBI, KOIJa JaXe OHW CYIIECTBOBAJIM B BUJIE MUCAHBIX HOPM, 3THU
MpaBuJia HE WCHOJHSIUCh aBTOMATUYECKU: HE TOJbKO IMOTOMY, 4TO
HEKOTOpbIE M3 HUX YTPATUJIMU CUJIY, HO U MOTOMY, YTO MHOTUE MpUMe-
HSUJTMCh IOBOJIBHO HEPETYJISIPHO.

HaxkoHen, ciaeayeT 3aMeTHUTh, YTO JaXe B HAIIUX COBPEMEHHBIX
o0111ecTBax, rue KaxXabli TpakJIaHUH 00s13aH 3HaTh HOPMbI, HAa MPaKTU-
K€ NIeJI0 OOCTOUT JajiekKO He JIydllIMM 00pa3oM: IpaXJaHWH 4acTo He
3HaeT HOpPM TpaBa JMOO y3HAET O HUX CAy4yailHO M3 CPElCTB MaccOBOM
UHGpOPMaLUN.

M3 3TUX HECKOJIbKUX 3aMeUaHWil CTAHOBUTCSI OUEBUIHBIM, YTO HOP-
MaTUBHbBIM aHaJM3 MOXET YYUThIBATh JIMIIL 4YacTb IPABOBBIX SIBJIE-
HUI ¥ TOJIBKO B OTIENbHbIX obOniectBax. K ToMy ke aHanus pabor
CTOPOHHUKOB 3TOI TEOPUU MOKAa3bIBAET, YTO OOJIBIIMHCTBO U3 aBTOPOB
(B yactHocTH, ['mokmaH u Pajjepc) NpoOBOIUINA CBOM MCCJIEN0OBaHUS B
0011IecTBax C LEHTPAIM30BAaHHOW MOJIUTUYECKON opraHu3alueil u 4yet-
KO BbIIEJIEHHBIM CcyaeOHbIM amnmapatoM. Cienyer BMecTe ¢ TeM Mpu-
3HaTh, YTO METOJOJIOTUS, M30Mparolasi 0ObeKTOM HCCIeIOBaHUS 00-
IIeCTBA, HAWJIY4YIIUM 00pa3oM oTBevawiue (GuinocohckoMy BbIOOPY
ucciaeaoBaTeeit, SIBASIETCSI TakXe M METONOJOTMel, HCIOJb3yeMOoi
CTOPOHHUKAMU MPOLECCYaTbHOIO aHaln3a, KOTOpble CKOHIIEHTPUpPOBa-
JI1 CBOM YCWJIMS Ha «Oe3rnIaBbiX» oOIIecTBax (T. €. oOiiecTBax 0e3
npeaBoauTeseit), rae KOHGMAMUKTBI pa3peliarTcs Mo MPeuMyLIeCTBY
HE TIPAaBOBBIM ITyTEM.
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IIpoueccyanbhbiii anamm3. B cBoeii padote «IIpecTyrieHue u oobl-
yaii B IMKOM obmectBe» (1926 1) b. MaJauHOBCKMI MCIONB3yeT aHa-
JIN3, TIPOTUBOIOJIOKHBIM HOPMATHBHOMY aHAJIM3Y (KOTOPHIN Torma ObII
TPagULIMOHHBIM METOIOM), OTKa3bIBasiCh YBSI3BIBATh MPABO C CaHKIIU-
e, UCXOIsIlell OoT LieHTpajbHOU BiaacTu. IIpaBo, Mo ero yoexmeHuIo,
TIOJDKHO OTIPENENISIThCS CBOCH ¢hyHkuyueil, a He @HewHumu gopmamu
cBoero mposiBieHus. [1paBo BBHITIONHSET TIpexkae Bcero MYHKIINHA 63d-
UMHOCMU: CUJIa, KOTOpasl CBSI3bIBAET MEXAy CO00M MHAUBUAOB U TPYII-
MBIl U TO3BOJISIET UM XHUTb B COOOIIECTBE, SIBJSIETCS PE3YJIbTATOM OT-
HOIIIEHWIA B3aMMHBIX 00sI3aTEJIbCTB; UMEHHO B3aMMHOCTb 3THX 00s13a-
TEJBCTB 00ecreunBaeT crnaiky oOLIECTBA, a HE NPUHYXIEHUE CO CTO-
POHBI LIEHTPaJIbHOW BJIACTU rocygapcTBa. Jpyrumu cjioBamu, TMoBeie-
HME WHIWBUIA MOJAEIUPYETCS B OOJblIeid Mepe OOLIECTBEHHBIMU OT-
HOIIIEHUSIMUA, YeM HOPMaMM M MHCTPYKIUSIMU. YTo ke Torma Hamo CuM-
TaTh TPaBOBLIM (TIPABOITOCIYIIHBIM) ToOBeneHueM? Jis Ooavuuncmea
asmopoe uMeHHO 6 cayuae, KOTHa TIpaBO nodeepeaemcss COMHEHUIO,
Ay4ule BCETO TMIPOSIBIISICTCSI MO NPAO, 8 KOMOPoe 8ICUBAeMCs UHOU-
8ud u komopwvim oH pykogodcmeyemcs. IlpaBo, ciemoBaTenbHO, Oojee
SIPKO TIPOSIBJISIETCS B MPOLIECCE YPEryIupoBaHUsl KOHMIMKTOB, HeXe-
JIU B HOpMaX, XOTSl U OHU UTPAIOT OMNpeAesIeHHYI0 poJib B pa3pellieHUn
CITOpOB.

DTOT aKlLEHT Ha KOHMIUKTE MOOYAWI aBTOPOB BBHISIBJISITH BCE €0
acTeKThl: He TOJIbKO (ha3y yperyjiupoBaHUs CIOpa, HO U HCTOPUIO
BO3HUKHOBEHUSI KOHGMIUKTA, XapaKTep B3aMMOOTHOUIEHUI MeXay CTO-
pOHaMU, CIIOCO0 yperyJupoBaHUsI KOHGJIMKTA (CaMUMU CTOPOHAMM, OJia-
rogapsi BMEILIaTeJILCTBY ITOCPEAHUKA, apOUTpa WA CYAbH), CIIOCOO HMC-
MOJHEHUs] WY HEUCIIOJIHEHUs MPUHATOro peleHus u T. 1. [1poueccy-
aJIbHbIA METOJl OCHOBaH, TaKMM O0pa3oM, Ha aHaJIM3€ KOHKPETHbIX JeJ
(case method), ckpymyne3HO cOOMpPAEMbIX U OMUCHIBAEMBIX.

Cunre3. IIpolieccyanbHblii aHalU3 JAa€T HEOCIOPUMBIE IPEUMY-
mectBa. C ONHON CTOPOHBI, C AHTPOIMOJOTUYECKOU TOUKU 3PEHUS, OH
HEeCpaBHEHHO Jy4llle HOpPMaTMBHOTO MOJAX0Ja MPUMEHUM K CPaBHUTEb-
HOMY KCCJIEIOBAHUIO PA3JIMYHbBIX KYJbTYp U BOBJEKaeT B OpOUTY IMpaBa
OosbIIoe yrcyio obuiectB. B pumocodckom cMmbicie OH YKpeIUIsieT ap-
TYMEHTbl CTOPOHHMKOB YHMBepcajlbHOCTU MpaBa. C Ipyroit CTOPOHHI,
OH B OoJibllIeli Mepe, YeM HOPMATMBHbIN MOAXOM, MPUCIIOCOOJIEH K HC-
CJeOBaHUIO U3MEHEHU, CTOJMb BaXKHBIX B Hallle BpeMsl yMHOXalolle-
rocsi yucia siBJeHU akkKyabrypaimu. HakoHeu, B oTimuve OT CBoeit
Teopun «living law», OH TO3BOJISIET CBSI3aTh BOCOWHO peadbHYI0 M
WJeaJbHY0 CTOPOHBI MpaBa, MOCKOJbKY pelleHHWe IO OJHOMY CIOpY
CTAHOBUTCSI MOJENIbIO PellIeHs MOMO0OHBIX CIIOPOB B OyayliieM (TakoBa
OCHOBA COBPEMEHHOI IOPUCIIPYICHIIUM).

OnHako, eciu MpolecCyalibHbIA aHaIu3 IMO3BOJISIET JOCTUTHYTH
0oJjiee IMPOKOro, YeM MPU HOPMATHBHOM aHajiu3e, MO3HAHUS MpaBo-
BBIX SIBJICHUI, case method, Ha KOTOPOM OH OCHOBaH, HE MOXET IIpe-
TEHJ0BaTh Ha I0OAJBHBIN OXBAT MPABOBBIX SIBJIE€HUI, MOCKOJIbKY MTPABO
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HE CBOIMTCS K OJHUM JIMIb KOHQIUKTHBIM TpoiieccaM. Creayer 3ame-
TUTb, YTO MPABOIOCIYIIaHUE MpeACTaBJseT cO0Ol caMylo pacrpo-
CTpaHEeHHYI0 (POPMY COOIIOACHUSI TIpaBa: B OTJIMYME OT yTBEPXKICHUM
MaJIMHOBCKOTO, YeJIOBEeK HE BCerga CO3HAeT, YTO TMpU 3allUTe CBOUX
WHTEPECOB OH TMPUMEHSIET Kakylo-aubo cTtpareruio. OH MOAYMHSIETCS
MpaBujy, JUOO MOTOMY YTO ONBIT €ro >XM3HU WK oOpa3oBaHUE clie-
JIaIM 3TO TPaBWJIO YacTblO €r0 BHYTPEHHEW CYIIHOCTHU, JIMOO TMOTOMY
YTO OH OITacaeTCsl CAHKIIMY 3a €ro HEUCIOJHEHHE, TUOO0 TTOTOMY UYTO OH
CUMTAeT 3TO MPAaBUJIO Pa3yMHBIM.

PestoMupysi, cKaxXeM: npasogoe cyu,ecmeosanue 4ea08eKa mModicem
npomekamsv U GHe KOH@AUKMOS.

Bcenen 3a XK.-JI. KomapoBeim u C. Pobeprcom («HopMbl U mpo-
mecc», 1981 1.), KOTOpBIE OCHOBBLIBAIOT CBOM aHaJIM3 Ha M3YYEeHUU 00-
IIIeCTBAa TCBAHA, MBI YO€XII€HBI, YTO B Hallle BpeMs HEOOXOAMMO BMECTO
MPOTHMBOMNOCTABJICHUS HOPMATUBHOIO aHajiu3a MpolieccyabHOMY HUC-
IIOJIB30BaTh I1OAXOA, KOTOpblP'[ YUYUTBIBACT 00a OIMCAHHBIX BBILIE nona-
Xofa. DTOT MONIXOA MOJKEH ObITh CMHTeTHMYecKuM. M3ydeHue HoOpM
HebecnoJie3HO: Hal0 UCCIeNA0BaTh HE TOJIbKO UX COJepKaHue, HO U TO,
KaK Kaxnjasi U3 CTOPOH Clopa BOCIPUHUMAET M TOJKYeT UX B XOIe
KOHMJIMKTA, a TaAKXKe MOC/Ie BBIHECEHUS PEIISHUS 110 ero pa3pelieHunIo.
Hopwmbi-TipaBuiia peacTaBiasiioT co0oil He TOJBKO oOpamMJjieHue TpaBa,
HO U ero cyTb. HeoOxomumo Takxke ucciaeaoBaTh MPUUMHBI, MO KOTO-
PbIM TIPUMEHSIIOTCSI, UTHOPUPYIOTCS WJIM HapyllaloTcs Te WM WHbIE
HOPMBI, a CTaAuMu Pa3BUTUSI KOH(MIUKTA MOTYT ObITh XOPOUIUM JTOTMOJI-
HUTEJIBbHBIM IOACITIOPBEM IJIA Ha6ﬂ]0}leHI/IH.

Bnaronapst mpoiieccyalbHOMY aHaJU3y Mbl, TAKUM 00pa3oM, KOH-
CTaTUPOBAJIU, YTO IOpUAMYECKAsT aHTPOTIOJIOTHS TIepeHecIa CBOe BHU-
MaHWe Ha KOHKPETHBIM aHalu3 MPaBOBBIX SIBJEHUN U MPaBOBOTO IMO-
BeneHus. Ilpomoiikass MATU B 3TOM HampaBJeHUM, Mbl OOHAPYXUM,
YTO 3a OJHWM TPaBOM — OOOOIIEHHO TOBOPS, 32 TOCYAAPCTBEHHBIM
MPaBOM — MOTYT CKPBIBaThCs Apyrue (GopMbl MpaBa; MOSBUIOCH TaxKe
LleJIoe HampaBjeHHWE WCCIeTOBAaHUI, WUMEIOIIMX CBOUM IMPEAMETOM
HaJOXEeHUE OofHMX (OpM IpaBa Ha APYIME U MOLBOLALIMX TOA 3TU
MCClIe0OBaHUSI TEOPETUUYECKYI0 OCHOBY TaK Ha3blBAEMOTO ITPaBOBOTO
TIIOpain3mMa.

BoiBoapl. Kakue BBIBOABI MOXHO clejiaTh, O3HAKOMUBILIKUCH C Ye-
penoii 3TUX TeopeTWYecKux KoHuenuuit? Ha Hamn B3risim, MX MOXKET
OBITb YEThIpE.

1. Ilpexnme Bcero, HalpaBJA€HUS IOPUAUYECKON aHTPOMOJOTUU
TECHO CBS3aHbI C COLIMAJIBHON U KYJbTYPHOU aHTPOIIOJOTHUEUN: C HE-
KOTOPHIM OITO3JaHUEM OHa CJIeA0Baja 32 OCHOBHBIMU TE€OPUSIMU, UMEB-
UMW XOXIEHWE B TO WJIM HWHOE BpeMsl, TaKMMMU KaK 3BOJIOLMO-
HU3M, (PYHKIMOHAIM3M (Ha JOJIO CTPYKTYpajau3Ma BBIIIAJI0 MEHBIIE
ycriexa, BO3MOXHO, mmotomy, 9to K. JleBu-Ctpoc HUKOrga He m3ydan
CIlelMaJIbHO MPaBOBBIC SIBJICHUS, 32 UCKIIOYEHUEM OTHOIICHUM pOJ-
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CTBa U UX CBsI3U ¢ mpaBoM). OHa HeceT Ha cebe mevyaTh IIOPaIU3-
Ma, 110 MPEUMYIIECTBY COIIMOJOTHYECKOTO IIPOUCXOXKIEHUSI. MOXHO
JIMIIb YAWUBISTBCS TOMY, Kakoe cjiaboe BIMsSHUE OKa3ajlu Ha Hee
YHUCTO MpPaBOBbIE TEOPUU. XOTSI, BOSMOXKHO, BPSJI JIM CTOUT OXMAATh
yero-To npyroro. M6o, ¢ ogHOi CTOPOHBI, MHCTPYMEHTApUil Tpamu-
LIMOHHOW KOPUAMYECKOW HAyKW TPYAHO TPUMEHUM B IUIAHE MEX-
KYJbTYPHBIX UCCIEJOBAaHUI MO MPUYUHE €ro SIBHOW 3THOLIEHTPUCT-
CKOM OKpacKW; C OPYrOoil CTOPOHBI, IOpUAMYECKAs aHTPOIOJIOTUS HE
BbI3Bajia JO CHUX TOp MOA00AIIEro MHTepeca KPYMHBIX aBTOPOB U3
obnactu kJlaccuyeckux topuandyeckux aucuumianH (K. KapOoHbe
SBJsgeT co0Oil MCKIIOUeHUE, MOATBEpXKIalolllee MpaBuio), KOTopble
He o0oraTWju BTy AWCLUIUIMHY CBOMM TEOPETUUYECKUM BKIAJAOM.
ITouTn MosTHOE€ OTCYTCTBUE 3TOM MUCLIUILUIMHBI B IPaBOBBIX 00pa3o-
BaTeJbHBIX LIMKJIAX IMPOIIJIOr0 W HACTOSIIEro JHIIb YCYyTyOUIIO 3Ty
OpHUEHTAIUIO.

2. C nmpyroii CTOpOHBI, II€PEYMCICHNE OCHOBHBIX T€OPETHMYECKUX
OpPUEHTAlM MOXET CMYTUTh IOpHMCTa-TpaguLIMOHAINCTa, IPUBBIKIIE-
ro K MEHbIIIeil MOABUXXHOCTU. DTO, OHAKO, TOBOJBHO PaclpOCTpaHEeH-
HOE SIBJIEHHWE B Pa3BUTUM HAyK, OCOOEHHO B TaK Ha3bIBAEMBIX «KPUTH-
YeCcKHX» MMCLUUIUIMHAX: TOpas3mo Jerde OIMCHIBaTb MHUp, YeM OOBsIC-
HSITh ero. B 3aBUCHMOCTH OT 3IIOXM M3MEHSIETCS M Hallla MaHepa 3afa-
BaTb BOIIPOCHI, OHA OIIPEACIACTCA M3MCHCHMUECM HallUX COOCTBEHHBIX
MOTPEOHOCTENr U MPUBOIUT, TAKMM O0pa3oM, K pa3HbIM OTBETaM: Ha-
OmogaTeb OKa3blBaeT BIMSIHME Ha MCCIeayeMbiii 00bekT. Henbis
HUKOIJa 3a0BIBaTh, YTO HMKaKas TEOpMs HE BBIpaXKaeT peaJbHOCTH
MHpa BO BCE€ IOJHOTE, OHA BBICTYMNAET JIUIIb MOCPEAHUKOM MEXIY
MHPOM M pa3yMOM.

3. lo ceromHsIIHEro AHS IOpUAWYECKass aHTPOIIOJOTHUS HE Morja
JaTb SICHBI OTBET Ha OCHOBHOI BOIIPOC O €IMHCTBE MJIM MHOXECT-
BEHHOCTU YECJIIOBEUYECKUX OGU.[HOCTCPI. IMomnbiTkKN 3BOJJIIOIVOHUCTOB OaThb
0000IIAONTYI0 UICTOPUIECKYIO OIMHOIMHEWMHYIO PEKOHCTPYKIIMIO ITOTEp-
nenu mpoBan. Ceiyac Xe HACTOMYMBOE NOAYEPKUBAHME TLTIOPATM-
CTUYHOCTHA TIPUBOAUT K OOpaTHOMY — OTHAISIET HAC OT MpelacTaBiie-
HUS 00 YHUBepcadbHOCTU MUpa. TeM He MeHee BO3BpallleHUe aHTPO-
TTOJIOTOB Ha 3allaJHyI0 MOYBY MPENOJHOCUT HaM HEMaJio CIOPIPU30B B
TOM CMBICJIE, YTO II€pPBbIe MOJYyYEeHHBIE pE3yJIbTaThl ITOKA3bIBAIOT:
TPaIULIMOHHBIE U COBPEMEHHBIE OOIIECTBA MEHEE OTHAJEHBI IPYT OT
pyra, 4eM Mbl IyMaJiu.

4. HakoHel, Te, KTO MOJYy4YMJ OOpa3oBaHUE B TPAAUILMSIX ITO3U-
TUBHOTO IIpaBa, IMOAYMAIOT, BEPOSITHO, YTO BCE IIPEIIICCTBYIOIIEE pa3-
BUTUE IIpaBa HECET Ha cebe meyaThb CIICKYJIATUBHOTO I1oAXoda W JIN-
IIEHO I0PUANYECKOM cTporocty. Ha 3TO JIeTKo OTBETUTH TeM, UTO «HOpH-
INYecKasi CTPOrOCTb», Ha KOTOPYIO HEPEOKO CCHLIAIOTCSI, €CTh WMILIIO-
30pHasi CTPOrocThb. TpaguIIMOHHBbIE KOHLIETILIMU IIpaBa SIBJISIIOTCST OIS
HpaBOBOfI HayKM TEM XK€, 4YeM TpaduMLIMOHHasd IreoOMCTpUsa SABJIACTCA
IS TIPOCTPAHCTBEHHOM TeOMETPUU: OHM 3aCTaBIISIIOT BEPUTh B TO, YTO
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MUDP NOAUUHSICTCS €AUHOM JIOTMKE, B TO BpeMs KaK OH YIIpaBJIIeTCs
Giarogapsi IepecedeHu0 MHOTUX JIOTHUK.

IMomnuHHAag CTPOTOCTh COCTOMT, HAa HAIIl B3IJISI, B yUeTe TOro ak-
Ta, 4TO peajJibHOe KaK Obl 3aByaJlJUpOBaHO, a 3TO TpeOyeT OT HaC MHO-
I'MX MOIIBITOK, YTOOBI YJIOBUTh 3TO peajibHoe. TakuMm ke obpa3oM pas-
BMBAJIaCh U IOpUAMYECKAs aHTPOIIOJOTUsI, OTIPABISSICh BMECTE C DBO-
JIIOLIMOHU3MOM OT MCTOPUKO-HOPMATHUBHOIO ITOAXOAa K MpaBy B HauOO-
Jiee «OYEBUIHBIX» €ro IIPOSIBICHUSX, OHA 3aTeM Ojaromaps (pyHKIIAO-
HaJIM3My U MpollecCyalbHOMY aHaJiM3y cTaja u3ydaThb OoJjiee Ioapo6-
HO MOBeJeHMeE JIIoJel, YeM KOAEKChl, 3aTeM, MPU3HAaB IJII0palii3M, OHa
OTKpblJIa CYIIECTBOBAaHUE HApSAy C TOCYJapCTBEHHBIM MPaBOM MHO-
XeCTBa MPaBOBBLIX CHUCTEM.

BoBce He cMmelInBasi CTPOroCTh ¥ HAyYHOCTb, TOUHOCTh U MCTUHY,
IOpUaMYeCcKast aHTPOIOJIOTUS, KaK cKa3ajl ogHaxXIbl M. AJIJINO, «eCTh B
KOHIIE KOHIIOB CIIOCOO 3aHMMAaTbCSl MpaBOM 0OoJjiee YIrIyOJeHHO».



YACTD BTOPAA

MBICJIA O MHOTOOBPA3MMU:
IOPUJINYECKASI AHTPOIIOJIOTUSA
TPAJIMIIMOHHBIX OBIIECTB

IOpunnyeckast aHTpoIiojiorust MHOruM o6si3aHa Adpuke. Ee oueHb
MHOTOYHUCIIEHHbIE TTPABOBbIE CUCTEMBI (00JIee YEThIPEX THICSY HA BCEM
MPOCTPAHCTBE KOHTUHEHTA) 00pa3oBaiy IJsI 3TOM HAayKW OCHOBHOE
MoJie 9KCIIEPUMEHTUPOBAHUS B 00JIACTU MHOTO0O0pAa3Usl W TOCITYKWIN
6a3oil misg pa3BUTUS uAel o6 ux paznuuusx. Bonpeku uaee, BbIcKa-
3aHHOM I'erenem, AdpuKa BOBce He SIBIASIET COOOI NETCTBO YeJloBeYe-
ctBa. Co MHOTUX TOYEK 3pEHUS ee 00pa3 MbILIJIEeHUS sIBasieTcs Oosee
3pejibiM, YeM Hailll. DTo KacaeTcsl, B YaCTHOCTM, MecTa U (yHKIIUI,
KOTOpbIE OTBOIITCSI B HeM mpaBy. MIMEHHO MO3TOMY MBI PEUIWIU B
3TOM BTOPOUM YAaCTH HAIIETO TPyJa, MOCBSIIEHHOTO UCCIETOBAHUIO TPa-
JUIAOHHBIX MPABOBBIX CHUCTEM, YIEJIUTh 0CO00E BHUMAaHWE MPAaBOBO-
My ombITy obiiecTB YepHoii AQpUKHU, C TOKOJOHUATBHON SIMOXU U IO
HallUX THEH.

be3 coMHeHus, mocTymnas Tak, Mbl OTpPAaHUYABAEM HAIlle UCCIEN0-
BaHMe B reorpaguueckom IUiaHe, MOCKOJbKY B APYIMX 4acTsX CBeTa,
B yacTHocTu B MHmoHe3uu u B CeBepHOl AMepuKe, TaKXKe CYIIecT-
BYIOT TPaAWIIMOHHBIE MPABOBBIE CUCTEMBI, U3y4aeMble aHTPOIIOJIOTA-
MU. MBI cuuTaeM, OGHAKO, YTO MHOTHAE YEPTHI, MPUCYIIUE TPAAUIITUOH-
HOMy adpUKaHCKOMY TpaBy, BCTpedaloTcs U y Apyrux HapoaoB. M6o
poJb, OTBOAMMAS TPABY, 3aBUCUT OT TOTO, KAKUM BUIUTCS OOIIECTBY
BCEJIECHHAs1 W 4esioBeK. [loaToMy 00Opa3 MBINLIEHUST aMEPUKAHCKOTO
WHAela, UHaoHe3u A uiKn acdhpukKaHia uMeeT 0oJiblle OOIIUX YepT
W CWJIBHO OTJIWYAETCS OT 00pa3a MBINIJIEHUS 3anaJHOro 4yejaoBeka. B
3TOM CMbIC/ie u3yuyeHue npaBa YepHolt AGpUKM OTHOCUTCS HE TOJb-
KO K 00JaCTH IOpUANYECKON 3THOJOTUW, HO W K OOJACTH IOpUAnNYeC-
CKOW aHTPOTIOJIOTHUU.

B mepBoii rraBe MBI KOCHEMCSI OCHOBHBIX MPUHLIMIIOB TPaIULIAOH-
Horo mpaBa. Bo BTOpoii ritaBe OyIeT pacCMOTPEHO €ro NMpUMEHEHHE B
TpeX OCHOBHBIX BUIAX OTHOILIEHWH MEXIY JIOObMH: POACTBEHHBIX OT-
HOILIEHUSIX, OTHOILIEHUSAX COOCTBEHHOCTU U JOTOBOPHBIX OTHOIICHMSIX.
TpeThs T1aBa OyOeT MOCBSIIEHA BOIIPOCAM YPETyJIMPOBaHUS KOHMIUK-
TOB, U, HAKOHELI, YeTBepTas IjiaBa OyIeT KacaTbCs BOIIPOCOB Pa3BUTHUSI
MPaBOBOM KYJIbTYPHI.



I'nasa I
TpaJII/II_[I/IOHHaSI opnandyeckadad CUcCTtemMa

B Hamiem oO1miecTBe CTalo MOIHO ITPOTHBOIIOCTABIATH 3K3aJIbTa-
LIMI0O COBPEMEHHOI'O0 MHUpa <«MYyIpOCTH» OOILIECTB, KOTOpPbIE paHee UMe-
HOBJIMCH TUKUMHU. MOXeET OBbITh, 3TO TOJBbKO MOJA, HO TeM He MeHee
MBI €Ill¢ OYeHb MHOIOrO He 3HaeM 00 3THUX 0O0IlIecTBax, OCOOCHHO B
opruaIndeckoM IIaHe. Huske MBI ImoctapaeMcs MCHPaBUTH 3TO ITOJIO-
XKEHMEe M OIMCaTh B TPeX pasiesaxX UIAeaJbHbI IOpUANYECKUN TMOpPs-
JIOK, TIpEJIOMJICHME 3TOTrO MOPsSIAKA B peajbHOM OOIIECTBEHHON U MO~
TUYECKO# XXMN3HU N OPUTUHAIBHBIC PEIICHUST, KAKOBBIMU SIBJISTIOTCS I0pH-
IMYEeCKOoe ODOIeHUE M OOLIVHHAS MOAENb.

Pa3nen 1. UneanbHblii I0pHIAMYECKHIi OPSI0K

AdpukaHckuii 00pa3 MBIIUICHUS TIpejiaraeT cnenuduieckoe Buie-
HbE€ MUpA, KOTOPOE BJE€YET 3a COOOM psJl IOPUAUYECKUX MOCIEICTBUMN.
Mpbl U3yuyuM 3TU BOMPOCHI B ABYX Maparpadax.

§ 1. Adbpukanckoe BHJAEeHbEe MUPA U O0IIEeCTBA

Peanusm adppukaHcKoro oopasna MbllIeHUST. AQPUKAHCKUT 00-
pa3 MBIILIEHUSI pacCMaTpUBaeT €IUHCTBO uepe3 Mpusmy auddepeH-
IMalUU U COEAUHSIET BUIUMOE W HEBUAUMOE B MOPSAKE PEaTbHOCTH.
Hnst appukaHckux peauruii bor siByisieTcsl COBEPIIEHHBIM CYIIIECTBOM,
HO OH MMMAaHeHTeH, T. e. mpucyil Mupy. CoTBOpeHUE MPOUCXOIUT B
pe3yabTaTe paclIMpeHUs eAMHCTBa MeXay uejgoBekoM u borom yepes
nuddepeHumnanvio. BHayane cimBainch B Xxaoce, KOTOPbIA HE SIBJISLI-
cs1, OHAKO, HeObITHEM, Oyaylliee TBOpeHue U Oymymuii TBopel. Co3u-
JlaHVW€e TIPOUCXOMMJIO TOCTENEeHHO, Yepe3 Cepui0 IMocjenoBaTeIbHbIX
nuddepeHManmii: OCHOBHON bor BblaeIUICs U3 BElleCTBa, 3aTEM €ro
MOTYIIECTBO O0pa30BaJIoCh B BUJE B3aUMOJOMOJHSIONIMX Map, KOTO-
pble TO3BOJMJIM €My CHauaja BbIBECTM M3 Xaoca BMAMMBIA MUp, a
3aTeM, TOCJie TPYAHBIX UCIIBITAHUN, U caMOro yejaoBeka. B cBoro oue-
penb, yeaoBeK npoporkaeT Co3umaHue, Co3AaeT OOLIECTBEHHYIO XU3Hb,
WCTOJIB3YS AJ1s1 3TOr0 BCe TOT XKe MeToa nuddepeHumanuu (OaHU J0au
CTaHYT KpecThsiIHAMU, ApYrue Ky3HelamMu, OXOTHUKaMU WJIM KOJIIyHa-
MM, TPETbU 3eMJIeBJaAe/bllaMU, MOJUTUYECKUMU BOXISAMU U T. [1.).
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Ota nuddepeHranus ecTh HE YTO UHOE, KaK MPOIOIKEHUE eIUH-
CTBa, KOTOPOE OTpHUIIaeT eaAnHOo00pa3ue. [eficTBUTEbHO, C OMHOW CTO-
POHBI, OOIIECTBEHHbBIE, MOJUTUYECKUE U IOPUNAYECKUE NEJIEHUST TOJI-
KYIOTCS KaK TOTOJTHUTEIbHBIE U TPUCYIINE MOJEIN OTHOIIEHUI, KOTO-
pyIO MBI Ha3blBaeM OOIIMHHOW MOJEIbI0O U KOTOpas HE SIBIASETCS HU
KOJUTEKTUBUCTCKOM, HU MHAUBUAyaMcTcKoi. C ApPYyroil CTOpoHbI, BU-
MBI MUD, T. €. COOOIIECTBO XUBbIX CYIIECTB, HE OTIEJE€H OT HEBU-
JIIMMOTO MHUpa — TJIABHOTO Oora, 00XecTB W TpeakoB. boxecTBa HyX-
JAIOTCSl B JIIOASIX TaK Xe, KakK JIIOAW HYXAalTcs B 0OXecTBax; Koraa
YEeJIOBEK YMUPAET, OH HE IMOIANAeT HU B pail, HU B all, HO OCTaeTCsd Ha
3eMJIe, CTAHOBSICh OTHBIHE YACThIO HEBUIWMOTO MUPA.

Takum obpa3zoM, adpuKaHCKUI 00pa3 MBIIUIEHUS] SIBJASETCS He
UICATUCTUYECKAM, HE MAaTEPUATUCTUUECKNAM, a PEATUCTUIECKUM, TTO-
CKOJIbKY BUIUMOE U HEBUIUMOE, CYyOBEKT U OOBEKT, MIPUPOJA U KYJb-
Typa COBMECTHO YYacCTBYIOT B Mopsiike peasbHOCTU. CrnienuuduyHOCTh
3TOoro obpasa MbIIIJIEHUS OKa3bIBa€T CBOE BJAMSIHUE Ha adpPUKAHCKOE
npaBo. B 3ToM cMmbicie «MpUOETHYTh K TMpPaBy» OTHIONb HE O3HAYAET
COCJIaThCSl Ha KOMIUIEKC HOPMATUBHBIX aKTOB, MPUHSTHIX 3apaHee U
HOCSIINX OOIIMI M a0COTIOTHBIN XapaKTep. DTO 03HayaeT, CKopee, UcC-
TOJIKOBAaTh B KaXJIOM KOHKPETHOM CIIy4yae ITOBEICHUE YEJIOBEKA U OIl-
peNeUTh TPaHUIy MEXIY YCTPEMJIEHUSIMU OTAEJIBbHBIX JIIOIEU U TO-
TPEeOHOCTSIMU XKU3HU B OOIIECTBE.

Kpome Toro, mockosibkKy €IMHCTBO W B3aMMOJOMNOJHSAEMOCTb JOJIXK-
HBbl MPEBAJIMPOBATHh HAA pa3leJeHUEM M MPOTUBOCTOSIHUEM, YaCTO
YTBEPXKAAETCS B3aUMO3aBUCUMOCTb MEXIY JIOJbMU U WMYIIECTBOM,
KOTOpasi BbIpaxaeTcs B ABOMHOM JIBMXXEHWUU: MEPCOHAIM3AUU UMY-
1IeCTBA U <«OBELIECTBAEHUN» Jioaeit. [lepcoHanuzanus umyillecTBa
WMEET MECTO B TOM Mepe, B KaKOW pa3IUYHOE WMMYIIECTBO WMEET
pa3nuuyHblil cTaTyT. MMylIecTBO MOXET pa3jaudaThbCs MO €ro Mmpu-
HAJJIEXKHOCTU: HEKOTOPBIE BUABI UMYIIECTBA NMPUHAMIEXAT OTIACI/Ib-
HBIM JIIOJISIM U MOTYT CBOOOTHO OOMEHWBATHCS; IPYTUE TECHO CBSI3aHBI
C JIMYHOCTBIO CBOETo BJjajesiblia, OMNpeAessioT ero (PyHKIUUMU U He
MOTyT TiepefaBaTbcsi. TakuM oOpa3oM, BUABI MMYIIECTBA pa3jinya-
I0TCSl IO MX TpelHa3HAYeHUIO: OAHU U3 HUX MOTYT CBOOOTHO IIUPKY-
JIMpOBaTh, TOrAa KakK OPYrue MOTYT BBIMTU 3a IPEAEIibl BIaACIOLIEN
UMM TPYIIbI TOJBKO B YETKO OINpeaeeHHbIX 00CTOsATEeIbCTBAX U (hop-
Max (B MPUHIIMIE, 3EMJIST SIBISIETCSI <«POMOBBIM» WMYIIECTBOM, T. €.
OHAa HE MOXET BBIATU W3 BJIANCHUS POAOBOM TPYIIIbI: 3TO CEMEWHas,
HemepeaaBaeMasl IpyruM JullaM coOCTBEHHOCTb). C Ipyroil CTOpOHBI,
MOXET MMEeTb MECTO <«OBeUleCTBAeHUe» Jtoneil. OHO MPOUCXOOUT B
pe3yibTaTe Mepexoja WHAWBUIYYMa U3 CBOEU MEepBOHAYATIbHOW IPYII-
bl B KaKyl0-J1100 JPYyrylo, B CBSI3U C YeM OH YTpauMBaeT CBOIO JIUY-
HOCTb: BOGHHOIUIEHHBI; MpUAaHOe K cBaibOe WM BBIKYM 32 HEBECTY
MPU3BaHbl CUMBOJIU3UPOBATH COKO3 MEXIY JABYMSI CEMBSIMH, HO OHU
SIBJISIIOTCSI TaKXX€ YeM-TO BPOJE MaTEepUaTbHOUW KOMITEHCAIIUU TPYM-
e, KOTopas <«IoTepsia» XEHIIUHY.



54 I'nasa I. TpaguiMoHHas OpyAXYECcKasi cucTeMa

Haxkonen, Takoe ke BpaxkaeOHOe OTHOIIIEHUE K JAeJeHUI0 Habona-
eTCsl U B TOJIKOBaHWU BpeMeHU. [ToHATHE BpEMEHU MEHbIIIE UCIMOJIb3Y-
ercs 151 0003HAUEHMSI PACCTOSIHUSI MEXAY MPOILIbIM, HACTOSIIUMM U
OyIoylIMM, OHO CITYXXUT, CKOpee, IJIsl UX CBSI3bIBAHUS B BEUHOCTh. py-
TMMU CJIOBaMM, pedb MAET HE O TOCJeI0BaTeIbHOCTH, a O HENIPEPBIBHO-
ctu. Hanpumep, npu onpeneseHHbIX 00CTOSTENbCTBAX Ky3HELBI TIeMe-
HU JIOTOHOB COOMPAIOTCS MO TpOe: OAUH PeOEHOK, OAUH CTapMK W OJUH
B3pOCJIblii MyxkurHa. Kaxabiii U3 HUX MO ouyepeau yaapsieT MOJOTOM IO
HaKoBaJIbHE. DTUMM TpeMsl UICHTUUHBIMU XXKeCTaMU OHU KakK Obl CBSI3bI-
BalOT HacTosliliee, TMpollieaiiee U Oyayiiee, KOTOpble OJULETBOPSET Ka-
KIbIA U3 HUX. DTO MOBTOPSsIIOLIeecs] BpeMs sABJsieTCss MU(DOM, TTOCPENCT-
BOM KOTOPOTO OOIIECTBO KaK Obl yTBEPKAAET CBOE TPOMHOE T'OCMOACTBO.

T'ocnoacTBo Haa BpeMeHeM, JIIOAbMH U MPOCTPAHCTBOM. Bpems,
JIIOJIM U TIPOCTPAHCTBO — BOT TPU 00JIACTU, HaJ KOTOPHIMU adpUKaH-
ckMe o0lllecTBa T'OCHOACTBYIOT Ojarogapsi cBoeMy MU(PUYECKOMY 00-
pa3y MbIIUICHUSI.

Tl'ocrioncTBO Ham BpeMeHeM BjieueT 3a CO0OU TOCIOACTBO Hal cMep-
Thio. CucTemMaThuecku obpallasich K JajeKomy npouuiomy, Mud uiae-
aJTbHO CTUPAET UCKAXXEHMS, BbI3BAHHbIE UCTOPUYECKUMU NepeMEHaAMU.
OH HarmoMuHaeT MepBOHayaJbHOE YCTPOWCTBO OOIIECTBa, yKas3biBasi
KaXXJIOMy 4eJIOBEKY MECTO, KOTOPOE€ OH 3aHMMaeT BHYTPU KaxXI0u U3
IpyIMn, K KOTOPbIM OH MPUHAJIEXUT, C TEM, YTOObI 3TH TPYIIbl MOIJIU
COXPaHUTbCS, HECMOTPSI Ha Opaku U CMeHY MoKoJjieHui. TosibKo ueso-
BeK a(eMepeH, 0OILEeCTBO MepexXuBaeT ero.

locnoacTBo Haa MHAMBUAYyMaMU 4yepe3 MUMBI Takke MO3BOJISIeT
00111eCTBY BOCIIPOM3BOAUTHLCS: B MPUHIIUIIE, TPAAUIIMOHHbIE COIMAb-
HbI€ JEJeHUST HE JOJIKHBI OCTIOPUBATHCS WHAMBUAYYMAaMU.

l'ocnoacTBO Ham MPOCTPAHCTBOM OOBIYHO IMPOXOAWT YEPe3 ToCHoM-
CTBO HaJl UHAMBUAYYMaMU: B 3aBUCMMOCTHU OT TPYIIIbI, K KOTOPOH Mpu-
HaIJIEXXUT TOT WJIM UHOW MHIAMBUIYYM, OH TOJyYaeT MpaBo Ha pas3ivy-
HbI€ CMOCOObI UCTIOJIb30BAaHMS 3eMJIU. DTU TPU BUIA TOCIIOACTBA KOMOU-
HUPYIOTCS TI0 TapaM C Te€M, YTOObI OOECIEeUUTh JOCTUXKEHUE NBYX OC-
HOBHBIX 1IeJIeil: TPEEeMCTBEHHOCTU 1 COaJIaHCUPOBAHHOCTU OOLIECTBA.

locnoacTBo Hanm BpeMeHeM W Hajl JoAbMU obecrieyruBaeT oOlecT-
BEHHYIO MPEEMCTBEHHOCTb. YeloBeK Mpekae BCero ONMpeaessieTCsl ero
MECTOM B TpYIINE, MOCKOJbKY TOJbKO TpyIlNa SIBJSIETCS rapaHTOM I10-
crosiHcTBa. KauecTBo WjieHa rpyIiibl MpuoOpeTaeTcs Julllb Oaaroaaps
TeHEeaJIOTMYECKOM CBSI3W WJIU CBSI3U C OMpeleSeHHbBIM MECTOM XKUTEeb-
CTBa WIM, YTO elle Jiydllle, o0erM 3TUM cBs3sM. Jloau miemeHu 6a3a
(KamepyH) uMeIOT MepapXuio CTaTyCOB: Ha BEPUIMHE HaXOISITCS HIBE-
Jie («4uCThie»), OObENUHEHHBIE KPOBHBIMU U XUTEJbCTBEHHBIMU CBSI-
3MHU; 3aTe€M MIOYT WIEHbl TUIEMEHU, OObEAVMHEHHbIE JIUIIb KPOBHOM
CBSI3blO, 1, HAKOHEII, OET JIOHT («<MHOCTPaHIIbl»), UMEIOIIIME JUIIb CBI3U
M0 MECTY XXMTEeJIbCTBAa (MMMUTPAHT, BPEMEHHO IPOXUBAIOIIUNA WHO-
CTpaHell, KJIMeHT, pab). KaxmoMmy cTaTycy COOTBETCTBYIOT CBOW Ipa-
Ba, UAYLIME TakKXe B HUCXOMSIIEM MOPSIKE.
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Bocnuranve wHAMBUAYYMa OPUEHTUPOBAHO HA €ro BKIIIOUECHUE B
TpymIly, JJis KOTOPO OH TpelHa3HauyeH: WHULIMALIUS, pa3IuuyHble 00-
pSAbl TIPECTIENYIOT 1Iedb MOMHSATh MPECTUX 3TOUM TPYMIbI B €ro riasax.
PaBHBIM 00pa3oM OCHOBHbIE BU[bI ACSTEIBHOCTU U peMecya (Hampu-
Mep, peMecsio Ky3Hella) OKpyKeHbl 0coObM MUdUIecKUM opeosioM. Bo
BCEX CJlyyasix MMEET MECTO WJeajl TOCIMOACTBAa Hal BpeMeHeM. [nu-
TEJbHOCTb MOXET HE WUrpaTh HUKAKOW posin OJjiaromaps OTPULIAHUIO
XPOHOJIOTUYECKOTO BpeMeHu. Tak, HampuMep, yMEpPUIUi HE cUMTaeTcs
WICYE3HYBIIWM HABCEINa: €CJIM OH CTAHOBUTCS MPENIKOM, OH MPOIOJIKa-
€T MPUCYTCTBOBaTb B MUPE XKUBBIX U SIBJISIETCS OOBEKTOM ITOKJIOHE-
HUs. OHAaKO IJIMTENbHOCTh MOXET ObITh TakKe MpeojoJieHa Oiarona-
psl TIpoLecCy TOCTIOACTBA Hal TeUeHHWEM BpeMeHU. DTUM OObSICHSIETCS
3HaQYEHUE, KOTOpOoe OOBIYHO MPUIAETCS TeHealornu. biraronaps reHea-
Jioruu (MHorma gaxe ¢halbCUUIIMPOBAHHON) JIETaJM3YIOTCS CBSI3U 10
BOCXOJSIIIENH U HUCXONSIIIEN TUHUSAM, OTIPEESETCS MECTO HBIHELTHETO
MOKOJIEHUSI B XPOHOJIOTUMHU, TOCKOJBKY 3TO TOKOJIEHUE OKa3bIBaeTCs
TECHO CBSI3aHHBIM C MPOILJIBIMU U OYIYIIIUMU TTOKOJICHUSIMMU.

OOHOBPEMEHHO C COLIMAJIbHON IMPEEMCTBEHHOCTbIO HEOOXOIUMO
TakXe o0ecneyuTh COAlaHCHPOBAHHOCTL OOIIEcTBA. DTa LieJdb HIe-
aJIbHO JOCTUTaeTCs 3a CYET TOCITOACTBA HaJ IMPOCTPAHCTBOM U JIIOIbMMU.

locriozncTBO HaM MPOCTPAHCTBOM He 00513aTeJIbHO O3HAUYAEeT, KaK 3TO
MMEET MECTO B HalllMX OOIIECTBaX, TOCIOACTBO HaJ OMpeAeSeHHOI Tep-
puropueii. bojee BaXHBIM IIpenCcTaBIsIeTCs TMOKOE TOJIKOBAaHHME IIPO-
CTPaHCTBa B 3aBUCUMOCTH OT IIOTPEOHOCTEIl TPYIIIbI C TEM, YTOOBI CO-
XpaHUTh COAIAHCUPOBAHHOCTh MHCTUTYTOB. JleliCTBUTENBHO, WS TPO-
CTpaHCTBa B OOJIBIIION CTENEHU 3aBUCUT OT OOIIECTBEHHBIX LIEHHOCTEN 1
uHCTUTYTOB. Hampumep, y miemenun tuB (Hurepust) umest npocrpaHcTBa
BBITEKAET M3 TEHEAJOTMU: KaXIblil polx OOUTaeT M IepeMellaeTcs B
MPOCTPAHCTBE B 3aBUCHUMOCTH OT MECTa, KOTOpPOE OH 3aHMMAaeT BHYTpU
o011ecTBa MO CPaBHEHMIO C ApyruMu ponamu. [1ocKonbKy opraHusanuys
IIPOCTPAaHCTBA B OOJIBIION CTENIEHM 3aBUCUT OT COLMAJBbHOM HMepapXuw,
JIETKO IOHSITh, YTO B KOHEYHOM MTOI'€ OHAa OCHOBBIBAe€TCS Ha IIpaBUJIax,
peryJIMpyrommx roCroacTBso Hald MHAWBUIAYYMaMMH. JT1a CBA3b JeJacT B
MIPUHLINIIE OYeHb 3(P(PEKTUBHBIM OOIIECTBEHHBIN KOHTPOJIb: MHANBUIY-
YM, UCKJIIOYEHHBIN M3 CBOEH COIMAIbLHOM T'PYIIIBI, OTJIyYaeTCs TakXkKe U
OT UCIIOJIb30BaHUS MPOCTPAHCTBA, B pe3yJbTaTe Yero BbDKMBAHME CTa-
HOBMTCS JUUISI HETO TPYOHOM, a Moayac U HEBO3MOXKHOM MPOOJIeMOii.

M3 xomIuiekca 3TMX HAEH poxmaeTcs crelu@UIecKoe ITOHSITHE
WCTOYHMKOB IIpaBa.

§ 2. icToyHuKH a(hpuKAHCKOro mpasa

HMcrouHuku mpaBa B TpaauLMOHHOI YepHoil Adpuke aHaIOTMYHBI
TEM, YTO TMPUHATHl B HalUX OOLIECTBAX: 3aKOH, OObIYail, cyneOHOe U
JIOKTpUHAIBHOE ToJIKoBaHKe. OnHako crennduka appukKaHCKUX BO33pe-
HUI Ha MUP M Ha OOILECTBO MOPOXKIAET OPUTMHATbHBIE UX TOJKOBAaHMSI.
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Mud m 3akoH. Mudsl gaoT GyHIaMEeHTAJIbHbIE OOBSICHEHUS CO3-
MaHWs BCEJIEHHOU, POXIEHUS XMU3HU B OOIIECTBE U OTPENENISIOT OC-
HOBHBIE MpaBUja, PEryJupylolne 3Ty XU3Hb. B 1ie1oM MOXHO cka-
3aTh, UTO MUGBI OOBEAUHSIOT T€ 00JaCTU, KOTOPbIe COBPEMEHHOE MBIIII-
JIeHWe OTHAeJisieT APYT OT Apyra; OAWH M TOT Xe MU@ MOXET oObsc-
HUTb, TOYEeMYy JIyHa HaXOIWUTCS Ha TaKOM pPacCCTOSHUU OT 3eMJIU U
noyeMy Kakoi-TuboO 4YeJIOBEeK TOJIKeH B3SITh KeHY MMEHHO B TOW CO-
LIMaJIbHOW TpyMnmne, a He B KakKou-aubo apyroii. O4yeHb 4acTo peyb B
HUX UJET O BpeMeHaxX OYeHb OTHAJIEHHBIX OT Hac, KOTrAa JIIOAW U XU-
BOTHbIE MOIJIM TOBOPUTH APYr ¢ aApyrom. M3 mMmudoB poxnmaroTcs mnpa-
BUJIA, PETYJIMPYIOIIME XXU3Hb B OOIIECTBE: MOpaJIbHbIC, PEJIUTUO3HBIE,
opuandeckue. TakuM oOpa3oM, BHUMAaTEJAbHOE YTeHUE MU(POB MMO3BO-
JISIeT co3aaTh cede MpeAcTaBJIeHUEe O COAEPXKaHUU IOPUINYECKUX HOPM
U OoObIYaeB, CBOWMCTBEHHBIX TOMY WJIW WHOMY OOIIECTBY.

Kak mpaBuio, B Mudax o 3apokXIeHWU BCEJIEHHOW M oO0llecTBa
TOBOPUTCSI 00 M3HAyaJIbLHOM Xaoce, KOTOPBbIi OOrv U JIOJU CTPEeMSITCS
MPEOIONETh.

Hanpumep, ajiss 1oroHoB BHavYaiae ObLIO S0 MUpa, BHYTPU KOTO-
poro HaxoJAWJWUCh ABe Iapbl Oau3HeloB. OgHa Mmapa OOJKHaA ObLIa
CTaTh CTpaXeM MopsakKa, a JApyrasg 3aHuMagach TeM, 4UTO co3JaBaja
Oecriopsimok. JIBoe OJM3HELOB TEepBOW Mapbl BCTYNWJIU B MIACaJTbHBIN
OpakK, COCAVWHWIWCh M JaJidi XU3Hb HOBOMY MOKOJICHUIO OJIM3HEIOB.
YTo kacaeTcsl Apyroil mapbl, TO OJU3HEI MYXCKOTO IIOJia BbILIE] U3
diilla 10 cpoka, MOKMHYB TaKMM O00pa3oM OJiM3Hela XKeHCKOTO MoJja, C
KOTOPBIM OH JOJIKEH ObLT BCTYNUTh B Opak, 4TO W MpUBEJIO K Oecrio-
psAaKy B Muduyeckom mupe. [Tokunas siiiio Mupa, 3TOT OJIM3HEI-/1e3-
OpraHu3aTop IIPUXBATUJI C COOOl HECKOJBKO CEeMSIH M KyCOuYeK Ilia-
ueHtol. [lo3dnHee M3 3TOro Kycouyka IUIAllEHTbl OH CO34ajl 3eMJIIO W,
MOCKOJIbKY Y HEro He ObUIO CaMKH, OH COEIMHWICS C 3TOW 3eMJIeHl.
BOTOT COI3 MPOTUBOPEUMII 3aKOHY (OH JTOJIXKE€H ObLI KEHUTBHCS Ha CBO-
el cecTpe) U OMHOBPEMEHHO ObIT HEUYUCTBHIM (OJIM3HEL] COEIUHUIICS CO
CBOell poAUTENbHUIIE, MOCKOJbKY 3€MJIsl MpeJcTaBiasija coOOl JUIIb
MPOU3BOAHOE OT TJIALIEHTHI, U3 KOTOpPOi OH cam ObL1 poxaeH). Kpaxka
CEeMSIH U MTOPOYHOCTh 3TOTO COI03a Aajid MOBOJ Tape OJIn3HeloB—CTpa-
Ke mopsiika OJisl BMellaTeJbCTBa B Aeja Ha 3eMJe.

B cuny peanusma appukKaHCKOro obpasa MbIIIJIEHUS 3TOT MUGDU -
YeCKUi MUP HEMOCPEACTBEHHO TMEPEXOAUT B BUIMMBIN MUP: HEKOTO-
pble opuandecKue mpaBuiia sIBJASIOTCS HUYEM UHBIM, KaK BOCIIPOU3BE-
neHueM MU(PUIECKOro MoBecTBOBaHMs. Tak, HarIpumep, OOCTOUT JIEJIO C
POACTBEHHBIMU CBSI3SIMU IO MATEPUHCKOUW JIMHUU U C OTHOILIEHUSMU
MeXy TUIEMSSHHUKOM U €IMHOYTPOOHBIM [si/ieil, KOTOpbIE YacTO OTMe-
YeHbl HEKOTOPOU BpaxkaeOHOCThIO. JlJiss JOTOHOB €MUHOYTPOOHBIN ASAS
accoMupyeTcsl ¢ OJIM3HEIIOM, KOTOPbIii TMMOKWHYJ CBOIO TMapy, He Ke-
HUBIINUCh Ha HEM: B3SIB )KEHY BHE CBOETO pojia, OH MOKWHYJ CBOIO CECT-
py. CbIH 5TOl TIOCHAEOHEH, T. €. MJIEeMSHHUK, JIOJIKEH, CJIeAOBaTebHO,
Haka3aTh €ro 3a 3TO AeP3KWM MOBEICHUEeM WJIM PUTYaJIbHBIMU KpaKa-
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mu. TakuM 0Opa3oM, CTaHOBMTCSI TOHSATHBIM TECHOE POICTBO MEXIY
MHU(bOM 1 3aKOHOM. B TpaauiimoHHbIX 001iecTBaX MU BBITIOIHSIET POJIb
3akoHa. [TocpencTBoM MpeanvcaHuii ¥ 3arpelieHuii, mpecieayonyx ueab
BOCCTaHOBUTH TMOPSAOK, HApYIIEHHbBIU cujiaMu Oecropsiika, OH yTBEep-
KIAeT TyMaHHOe OOIIeCTBO, YCTAaHABAMBAasl B HEM UEPapXUI0 B3aUMOJIO-
TIOTHSTIONIMX TPYTIN. ¥ HApOoJHOCTU Oambapa, BOXIb MIeMeHU (apo Kiac-
cupuIMpyeT XUBbIE CYIIECTBa, OIPEAeaseT KacTOBYIO MpPUHAIIEXK-
HOCTb, YKa3bIBAa€T OrpaHWYEHUS B THILE, KOTOPbIE NOKHA COOJIOAATh
Kaxjasi colMajbHasi KaTeropusi, U pacchblaeT AYXOB IOBCIOLY C TeEM,
YTOOBI OHU CJIEAWIM 3a BCEOOIIUM TOpsifKoM. Eciu OGecriopsiiok win
yrpo3a 6ecropsiika He MOTYT HUTJE M HUKOLJA ObITh MOJHOCTBIO yCTpa-
HeHbl, MUbUUEeCKUE 3aMpeThl MPecaeayloT 11eJib N0 KpailHell Mepe yIi-
penuTh obiiectBo. HekoTtoprie Muduueckre 3anpeTbl MOTYT YCUIUBATh
BJIACTh JIIOJIEW, OTBETCTBEHHBIX 332 MPaBOBOW MOPSAOK, Orpaxnast ux oT
MOCSITaTeJIbCTB CHJI, BBI3BIBAIOLIMX OCCITOPSIIOK. DTO OCOOEHHO KacaeTcs
PEUTUO3HBIX O(PUILIMATBHBIX JIUL], BO3MOXHbIE OIIMOKU KOTOPBIX CIO-
COOHBI MOABEPrHYTh OMACHOCTU Bce cooOIIecTBO. MIMEeHHO MmoaToMy Xo-
roH JloroH (Beicuiuii XXpel TOrOHOB), OTBETCTBEHHBIM 3a 1I€JIOCTHOCTh
BCEJICHHOI M CTpaxK BO3MEJIbIBAEMBIX 3eMeJIb, HE JOJIKEH HU MPU KaKUX
00CTOSITENILCTBAX OKA3aTbCSl «HEUUCTbIM», UMETh C KEM-JTMOO (MCKIIO-
Yasl CBOIO XXKEHY) JII0Oble KOHTAKTHI, BBHIIIOJHSTH KaKylo-I100 padoTy.

BOTa 3aKOoHOIaTe/IbHas BJIacTh MU(a OOBSICHSIET TOT PaKT, UTO BO
MHOTHX OOIIIeCTBaX 3a YeJIOBEKOM He IpU3HaeTCs TaKas XKe BJIacThb. Y
eBpeeB 3aKOHOM sIBasgeTcsa Topa — moroBop o coro3e ¢ SIxBe, mosToMy
IIpaBUTENIb HE MMEET 3aKOHOMATEeIbHON BiacTh. B TpaguiimoHHOM My-
CyJIbMAaHCKOM IIpaBe MCTOYHUKOM IipaBa siBiasieTcss KopaH, u mpaBu-
TeJIb TaKXe He MMEET 3aKOHOIATEIBbHOIO IpaBa: OH SBJSIETCS MCIOJ-
HUTeJIeM, HO He 3aKoHomaTeJeM. Bo MHOIMX appMKaHCKMX OOIIecTBaxX
YeJIOBeK MOXKET JIMIINDb IIpuberaTh K IIpaBy, ITOCKOJBKY TOJBKO MUQDBI
MOTYT TBOPMUTH IpPaBo.

Hamm oGmiectBa, KaXeTcsl, OTXOISIT OT 3TUX MOAEIel B TOI Mepe,
B KaKOil OHM, HAIIPOTUB, YTBEPKIAIOT BJIACTh YeJIOBEKA Hal IPaBOM.
ITosToMy 3akoHOIaTeNN SIBISIIOTCS Y HAC OYeHb 3aMETHBIMU (UTypa-
M. B meliCTBUTENTLHOCTH Xe OHU JIMIIhL IPUAAIOT 3aKOHY, KOTOPBIA
MOXeT UcXoauTh oT bora, ot KHs3s1, a Teneps or Hapoma, xapakrepu-
CTUKHU, KOTOPhIMU 0o0JiagaeT MU@ B TpaaAULMOHHBIX OOIIECTBAX: 3aKO-
HOJaTeJbHAsA pedb, IMPOM3HECEHHAs] B ITOBEJIWTEIbHOM WM coOcjara-
TEeJIbHOM HaKJIOHEHWH, COIEPXKHUT, KaK 1 JIo0oi Mud, KOMIUIEKC HOP-
MAaTUBHBIX TIPEeII0XEHUI, BbICKA3aHHBINA B IIOBECTBOBATEIbHOM (op-
Me. B HalIux coBpeMEeHHBIX OOIIECTBaX, KOTOpbIC LICHST IEepEeMEHHI,
TOCITOACTBO YeJIOBeKa HaJ 3aKOHOM ITOCPEICTBOM CMEHBI 3aKOHOIATEe b-
HOW BIJTACTH SKOOBI TPM3BAaHO CITOCOOCTBOBATh COIMAIIBHOMY pa3BU-
0. Ho He BemeT I 3TO K CIMIIKOM OOJIBIION IJIACTUMHOCTH IIpaBa,
KOTOopasi MOXET JaTh COBEPIICHHO OOpaTHBIM pe3yabTaT, BhIpaxaro-
IIMIACS BO BCe MEHEe M MeHee KOHTPOJIMPYEeMOM BJIUSIHUM IIpaBa Ha
yenmoBeKa? SIBICHUS 3aKOHOMATEIIFHOM M perjJaMeHTapHON MHQIISIINT,

5. 3aka3z Ne 1837.
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KOTOpbIe BCce 0ojiee OECMOKOSIT HalllMX IOPUCTOB, AAlOT OCHOBaHUS Oy-
MaTh MMEHHO TaK. DTO TeM 0oJjiee OYEBUAHO, YTO KOHTPOJIb Hal 4Yesio-
BEKOM ITOCPEACTBOM MM(pa, Moxoxe, Jydllle 3al[UIIacT ero, 4eM KOH-
TPOJIb MOCPEACTBOM 3aKOHA'.

B 3axiroueHne MOXHO CKa3aTh, YTO MUQ, UCIOJb3Yysd MeTahopu-
YeCKMI 1 aHAJIOTMYECKUI SI3bIK, YCTaHABIMBACT KJIaCCU(PUKAIIUIO, KO-
TOPOU peryJupyeTcsl OOIIeHNWEe MEXAY KMBBIMM CYIIECTBAMU Ha BU-
JIVMOM Y HEBUIMMOM YPOBHSIX C T€M, YTOOBI OECTIOPSIIOK HE CMOT B3SITh
BepX Haf nopsnkoM. MaeanbHbIil OpUAXYECKUN ITOPSIA0K, KOTOPBIA OH
YCTaHABJIMBAET, OCHOBBIBACTCS, CJICAOBATE]IbHO, HA HEIPEPHIBHOCTU U
cbaJlaHCUPOBAaHHOCTH, YTBEPKJasi OAHOBPEMEHHO BOJIIO TPAJAULIMOHHO-
ro obuiecTsa TOCIIOACTBOBATh MU Hal BpeMEHEM, W Haj JIOAbMM, U Hal
BemaMu. TakuM 00pa3oM, OCHOBHOE OTJIMYME MU(PUUECKOro 3aKOHA OT
3aKOHA COBPEMEHHOIO COCTOMT B TOM, YTO MU(UYCSCKUI 3aKOH IIpUHAJ -
JIEKUT HE 4YeJOBEeKY WM KaKoOMy-JIMOO opraHy, a BCeMy OOIIECTBY,
YTO MPOMCXOIUT Ojaromapsi pa3HOOOpa3nIo TPYMII, COCTABIISIOIINX 3TO
00IIIECTBO.

Oo0biaii. TpaguMOHHOE IPaBO TaKKe OTIMYAETCS OT COBPEMEH-
HOTO TIpaBa 3a CUeT MepapXvuM, yCTaHABIMBAECMOM UM MEXIy MCTOY-
HMKaMM TpaBa: oOblYail UrpaeT 34eCh OCHOBHYIO pojib. Kak mpaBuiio,
3amagHble IOPUCTHI OMPEACISIIOT 00bIYail KaK YKOPEHMBIIIYIOCS U CTaB-
1IyI0 00sI3aTeIbHOM TPaAULIMIO U HACTaMBAaIOT Ha €ro r’MOKOCTH U 0OOJIb-
IO TMPUCIIOCOOISIEMOCTH K 3BOIOLMM HpaBoB. Ilo HalmemMy MHEHUIO,
9TO O03HAYaeT CMEIIMBATh UAeaJbHOE M MEPEXKUTOE. MBI YBUAUM HUXKE,
YTO OOBIYAil OTHIONbL HE SIBJISETCS HEM3MEHHBIM, UTO OH MU3MEHSETCS B
3aBUCUMOCTHU OT IMOTPEOHOCTEM COLIMAIbLHON TPYIIIEI, TOPOIMBIIEH €To.
OpnHako B uaeaJlbHOM BapMaHTE T, KTO MCIOJIb3YyeT OObIYaii, HacTau-
BalOT Ha ero (pyHKIIUM IMOBTOPEHMs IIPOIUIOrO, He MCKII0Yasi TeM He
MeHee BO3MOXHOCTH B Cjydae HEOOXOIMMOCTH amaIllTUpOBaThb €ro B
COOTBETCTBUHU C IOTPEOHOCTSIMM BPEMEHMU.

JleficTBUTEbHO, B UACAUIBHOM MOPSAKE OObIUail XapaKTepu3yeTcs
MpexXae BCEro CBOei MOBTOPSIEeMOCThbIO. OH IpeacTaBiIsIET COOOM ce-
pUIO TIOXOXHUX APYT Ha Apyra aKTOB, KaK IIPaBUJIO 3aKOHHBIX, KOTOPbIE
GOpMUPYIOT MOAEIb OOIIECTBEHHOIO MOBEACHMSI Oaromapsi X CBSI3U C
mupom. Takum 00pa3oM OKa3bIBAIOTCS PEIICHHBIMU JBE MPOOJIEMBI:
MpoucxoxaeHne (CBA3b ¢ MUGOM) M 3aKOHHOCThb (IIPUXOIMUTCS HEyC-
TaHHO IOBTOPSTH MHU(} C TeM, YTOOBI HE MOTEPSTh OJArOCKJIOHHOCTb
HEBUIMMBIX M MOTYIIIECTBEHHBIX CUJI, 3aLMILIAIONIMX CO00IIecTBO). OUeHb
4acTo IMPEAKU UTPAIOT POJIb CBS3YIOIIETO 3B€HAa MEXIY XXKMBBIMU JTIOAbMU
1 MUGDOM.

' «..eCTIM  MOXHO MpEANOJIOXHTh, YTO COH SABJIAETCSH HOUHBIM BUJEHUEM,
MO3BOJISIIOIIUM MBILLIEHUIO OCTaBaThCsl O€31EUCTBYIONINM B IPEMOTE, TO BIUS-
HUe MU(}OB OCTaeTCs TEHbIO, B KOTOPOM pa3yM CKPbIBAETCS, YTOOBI JIIOISIM He
cl)ggegrm ?23 SpKoM cBeTe OHs». — Smith P. La nature des mythes. Paris,



Paznen 1. MineanbHblii 10pUav4ecKUil MOPSIIOK 59

MHorue 3THOJOTH, 3aJaBaBIIME KOPEHHBIM XHUTEJISIM BOIIPOC O
palLOHAILHOCTU TOI'O MJIM MHOTO OObIYasl, MOJIy4Yaaud CIACAYIOIIUA OT-
BeT: «MBbI MocTymnaeM Tak, MOTOMY YTO TaK IMOCTyMNaJlu HaIllu pOAUTE-
mu». OTBET, TaHHBIM B Hayajie HaIlIeTO BeKa IpeACTaBUTENIeM IJIEMEHU
nHyUTOB UriaynukoB K. PacMyHceHy, sSICHO yKasbIBaeT Ha KOHMIUKT
MEX[y JIOTMKOI1 HabJIlo1aTeis, OCHOBBIBAIOIIEHCS HA pallMOHAIbHOCTH,
1 JIOTUKOM Ty3eMlla, OCHOBAaHHOMN Ha ombiTe: «CIUIIKOM MHOTO MBICHIEi
MMOPOXAAIOT JUIIb OECIOPsIOK... Mbl, HHYUTHI, HE TIPETEHAYEeM Ha TO,
YyTOOBI JaTh OTBET HA BCe 3aragky. MBI MOBTOpsIEM APEBHUE MCTOPUM
TaK, KaK HaM MX paccKa3ajiud, U TEMU CJIOBaMM, KOTOPbIE Mbl IIOMHUM...
Bb1 Bcerma xoTuTe, 4TOOBI CBEPXbECTECTBEHHBIE BEIM MMEIN KaKoil-
HUOYIb CMBICJI, @ MBI HE OECITOKOMMCS 110 3TOMY MOBOLY. MBI TOBOJIb-
HBI TEM, YTO MBI 3TOTO HE MOHUMAaEM».

DTO OTHECEHHUE MPOUCXOXICHHUS 00bIYasi B MU(PUUISCKOE MPOIILIOe
XapaKTepu3yeT BTOPOii MpU3HaK oOblyasi: ero croHTaHHOCTh. Kak mpa-
BWJIO, TOsIBJIEHUE OOblYasi He CBS3aHO C KaKOW-1MOO JaToii 3eMHOro
BPEMEHU B MaMsTU TeX, KTO COOJI0AaeT 3TOT 0OblYaii: oObluail MPUHU-
MaeTcsl TaKUM, KaKoil OH eCTb, Y€ C(hOPMMPOBABIIMMCS, HUKTO He
MOXET CKa3aTh, YTO OH MPUCYTCTBOBAJ MpU ero poxaeHuu. HakoHerl,
00bIYaii sIBJIsIETCS 00s13aTebHBIM. DTO MPOUCXOAUT HE TOJHKO MOTOMY,
YTO TIO CaMOil CBOEl MPUPOAEC OH OCHOBAaH Ha MOBTOPSEMOCTH, a CKO-
pee TOTOMYy, 4YTO, Hapyllasi 0OObluaii, YyeJoBEeK PUCKYEeT HaBJieub Ha
ce0sl THEB CBEPXbECTECTBEHHBIX M MOTYILIECTBEHHBIX CWJI, a TAKXK€e THEB
coo01IeCTBa KUBbBIX JIIOEH.

Tonkosanue npaBa u yperympoBanue Kongmkros. FOpumnmye-
CKUe TpaBuia, MOpoxXJAeHHble MU(paMU, U O0blYa MOTYT IJISl JIy4IIero
CBOETO TMPUMEHEHUsI MOoTpeboBaTh TOAKOBaHUs. OObIYHO B KayecTBe
TOJIKOBaTeJIeil BBICTYNAOT UMEHUTHIC YJIeHBbI OOIecTBa M CTapeilin-
HbI, KOTOPbIE TOJIKHBI (Yalle BCEro NP YperyJupoBaHUM KOH(MIUK-
TOB) HanmoMHHaTh (yHAAMEHTaJbHbIE TMpaBUja WM BBIBOJUTb UX W3
Habmogaemoit MaHepbl MoBeneHUs. C TeM 4YTOObI aKTyaJlu3upoBaTh
WIealbHBIM TOPSAA0OK B HACTOSIILIEM BpeMEHU M OOECIeYuTb ero Ipe-
BOCXOJICTBO HaJl OECIOPSKOM IMEPEeXUTOr0, MHCTUTYT, OCYILIECTBISIO-
LKA MpaBo, JEWCTBYET MO TaK Ha3blBAEMOMY MPUHIIMITY HAKOIUIEHUS
HWCTOYHUKOB. HY OOMH HOBBIA UCTOUHUK HE MOXET 3aMEHUTb KaKoM-
b0 yXe CYIIEeCTBYIOIIMI MCTOYHMK TIpaBa: OH J00aBIISIETCS K yXe
CYILIECTBYIOLIMM MCTOYHMKAM, HUKOUM O00Opa3oM HE OTMEHSIS UX.

OnHako B ujeaibHOM BapuaHTE YEJIOBEK He SIBJSIETCS €IUHCTBEH-
HbIM CYIIECTBOM, CIIOCOOHBIM KOHKPETM3MPOBaTh MPaBO MOCPEACTBOM
KaKoi-11M00 CaHKIIMU: MOCPEAHUYECTBO IyXOB NOOABISIETCS] K MOCpe-
HUYECTBY Jitofel. Jlyxu MpeakoB SIBIASIIOTCS CTpaxkaMy MUda 1 oOblua-
€B U CIIOCOOHBI HEMOCPEACTBEHHO BMEIIMBATLCS B JI€J10, HaBjeKash Ha
BUHOBHOTO 00JI€3Hb WM CMepTb. YesoBeK MOXET IOINPOCUThL UX 00
9TOM TyTEM MPOKJSATUSI CBOETO HeIpyra, YTo MpPUBEIET K TaKOMY Xe
pe3yJabTaTy. DTUM OOBSICHSIETCS 0CO00€ 3HAUEHME, KOTOPOE B HEKOTO-
pbIX OOLIECTBaX MPUAAETCS MPOKJSTUSIM, BbIPaK€HHBIM PUTYaTU3U-
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pPOBaHHBLIMU (DOPMyJIaMK U XecTaMU'; KaK U 100po, 3J10 J0JKHO 00pa-
TUThCA HA TOTO, KTO €ro TMOPOAWJI, W JYXU IOMOTYT 3TOMY IpOLiecCy
WM Xe caMM HaYHYT ero, eCJIM OHM COUYTYT cebs OCKOPOICHHBIMU
HapylIeHWeM TIpaBHJI, KOTOPBIE MOJIKHBI COONIONATh XUBHIC.

PaccmarpuBaTh KOHOIMKT O3HayaeT TMPEeANMPUHUMATh W3ydeHUe
TIOpsIaKa TePeXUTOrO.

Pa3znen 2. IlepekuThlii I0puaANYECKHI MOPSAI0K

JItoboe 0OIIECTBO MMEET MIeaJIbHBIA IOPUANYCCKUI TTOPSIA0K, KO-
TOpPBIi HE MOXET OCTaBaThCSl HETPOHYTHIM, KOIJa OH BIMCHIBAeTCS B
MMOPSIIOK TIepeXnuToro. 'apMoHUs M cOaTaHCUPOBAHHOCTH ITPUOOpETa-
FOT CBOM TMOMJIMHHBINA CMBICIT TOJBKO TOTHA, KOTNMa OHU CTAJIKUBAIOTCS C
HamnpsoKeHUeM M KOH(IMKTaMM peajbHOro Mupa. TpagulyoHHBIE 00-
IIECTBA TakXXe He 00XomsiTcsl 0e3 HampsikKeHUs U KOHMIUKTOB, XOTS
OHM W TBITAIOTCS MPEAYIIPEAUTh UX WIN yPEryJMpoBaTh UX HaMEHee
00JIe3HEHHBIMU AJ151 00llecTBa MeTogaMu. PaBHBIM 00pa3oM B3auMMOJ0-
MOJIHSIEMOCTh MEXIY COLUAJBbHBIMUA TPYHIIAMUA HE HCKIIIOYAeT IOJIO-
KEHMsI, B KOTOPOM Kaxkaasl U3 3TUX TPYMII SIBJASIETCS HOCUTENIEM CIe-
IU(PUIECKUX ILIEHHOCTE, KOTOphIE MOTYT BXOIWTHh B ITPOTHBOpPEYHUE.
Kak mpaBmio, omHa M3 3TUX TPYNIl TOMWHUPYET, a APyTHE IIPOCTO
KMBYT, CaMOBBIpaXasiCh B 3aByaJUpPOBaHHBIX (opmax. OOIIeCTBEeH-
HBIl KOHTPOJIb, OCYIISCTBISIEMBIA MpPaBOM B TOPSAKE IIEPEXKUTOTrO,
peciaenayeT Mejb YIIPaBISATh KOHMIMKTAMH JIMOO ITyTEM BOCCTAHOB-
JICHUSI TIepBOHAYAJIBHOTO TIOpSIAKA, MO0 TyTeM CO3IaHUS HOBOTO IT0-
psiaKa IIpU YCIOBUM MAaKCHMMAaJIbHO BO3MOXKHOTO COOJIIONCHUS ITPUHIIM-
OB, COAEpP>KaIIUXCS B UICATbHOM IOPSAKE. DTOT KOHTPOJb OCYIIECT-
BJIIETCS B paMKax TpeX (YHIAMEHTaJbHBIX OTHOIIECHWI, B KOTOPBIX
y9acTBYeT JIIOOOM CYOBEKT TpaBa, 4YTO BJEUYET 3a COOOM HEKOTOpoe
YUCIO IOPUANYECKUX TTOCICACTBUIA.

§ 1. CoyeTaHue TPOMHOrO rocmoJicTBa
U Tpex (yHAAMEHTAJbHBIX OTHOIIEHUIA

Tpu byHIaMeHTABHBIX OTHOIIEHUSI: YeJI0BEK, Belllb, 0or. B Tpa-
JIULMOHHBIX a@pMKAaHCKUX OOIecTBaX CYOBEKT IpaBa OKa3bIBaeTCS
BOBJICYCHHBIM B TPM CEPUM OTHOIIEHWIA, KOTOPBIE COUETAIOTCI C TpEeMs
BUJAMU TOCIOICTBA, KOTOPHIE MBI OIPEASININ BHIIIE.

[lepBBIM OTHOLICHMEM SIBISICTCSI OMHOUlEHUE Yen08eKd K 4enose-
ky. OHO OOYCJIOBJICHO MECTOM MHIMBUAYYMOB B OOILLECTBE U YPOBHEM,

' Jlaxe B HallleM COBPEMEHHOM OOLIECTBE CIy4aeTcs, UTo JIOAU KISHYTCS
KU3HBIO Joporux uM juil. Kpome Toro, Mbl HMKOIJa He MPOKJIMHAEM IPOCTO
Tak, HE 3a[yMbIBAsICh, YeJIOBEKa, M0 OTHOILEHMIO K KOTOPOMY Mbl UCIILITHIBAEM
310cTh. He cemyer TakKe 3a0bIBaTh U O MPUCSITE, KOTOPYIO BCELAA MPUHOCAT
nepel CyIoM.
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Ha KOTOPOM paccMaTpHMBaeTCs MX HesdTelbHOCTh. Cioma BXOISAT OTHO-
LIEHUSA MEXIY WHAWBUAYYMaMU, TPYyINbl K TPYIIE, TPyNNbl K UHAU-
BUaAyymaMm WJINW HMHAWBUAYyMa K TPYIIIIC. STO OTHOLIICHUE (BJISICTCSA
OCHOBHBIM B 00JIACTH IIPEAYNPEXISHUS U YPeTyJIrupoBaHUs KOH(MINK-
TOB. BTOpBIM OTHOIIICHWEM SIBIISICTCSI OMHOUIeHUe HenoseKa K 002am.
Ero uienbio SIBJISIETCS TOCIIOACTBO Hajl BpEeMEHEM U 4epe3 HEro rocIof-
CTBO Haa MHAWBUIAYYMaMMU. OHO BO3HUKACT B pO,Z[CTBeHHOﬁ C(bepe, rae
KyJbT MPEIKOB WJIM MX MOTWJI CIIOCOOCTBYET OpraHM3alluM POIOBBIX
COOOIIIECTB; B IOJUTUYECKOM cepe, Ile BIIacCTh OYeHb 4YacTO CYMTAET-
Csl CBSILIEHHOM; B cpepe COOCTBEHHOCTH, KOTAa peub UAET 00 y3aKoHe-
HUM WIN 3allUTE HEKOTOPHBIX ITPpaB

TpeTbM OTHOILIEHUEM SIBIISIETCSI OMHOUICHUE 4eA08eKA K BEUjaM.
Ero nenpio sSBIISIETCST MpeXIe BCEro TOCHOACTBO Haa MPOCTPAHCTBOM M
3aTeM TOCIIOACTBO Han BpeMeHeM. OHO CO BCeil OYEBUIHOCTBIO IIPOSIB-
JsieTcsl B cpepe COOCTBEHHOCTH MPU OIPeNeICHUU METOMOB KCIIOIb-
30BaHMSI TIPOCTPAHCTBA M 3eMJIM. DTO OTHOIIEHWE MIPAET OIpeaesieH-
HyIO pOJib M B IPYyrux cdepax: poACTBEHHbIE OTHOUIEHUS (TIe BMeEIIu-
BalOTCSI OTHOILIEHUS 10 MECTY KUTEJIbCTBA), CYIPYXKECKHE OTHOIICHUS
(OTHOLIJGHI/IH, CBA3aHHBIC C IIPpMAAHBIM WJIM BBIKYIIOM 3a HGBCCTy), I10-
JINTUYECKNE OTHOLICHUS (BII&HCHI/IC NMYIICCTBOM ABJIACTCA OUYCHDb YacC-
TO MPU3HAKOM U CPEICTBOM BJIACTH).

ODTU TpU TUIA OTHOIIEHWI COYETAIOTCS C TPEeMS TUIAMM TOCIIOMI-
CTBa: HaJ JIIOObMU, HaJ IIPOCTPAHCTBOM M Haj BpeMEHEeM, KOTOPHIE MbI
paccMOTpeIN BHILIIE.

CoeauHeHue HIEAJIBHOTO ¢ epekuTbiM. OHO O0ecIieYnBaeTCs 3a
CYET COCAMHEHUSA TPEX (IJYHZlaMCHTaﬂbeIX OTHOILIEHU! C TpeEMA TUIIA-
MM T'OCIIOACTBA. Ka)K,Z[OMy COCAMHECHUNIO OTHOILLICHHWSA W TUIIA TOCITOACTBA
COOTBETCTBYIOT OIIpelesicHHas IieJib, IIpUHamIexamas HuiacaIbHOMY
MOPSIAKY, M KOHKPETHBII XapakKTep, SIBJISIOIIMNICS pe3yabTaTOM BIIH-
CbIBAaHHMA 3TOI0 COCAMHEHUSA B MICPEXKUTOC. KOMHHGKC 3TUX OTHOLLIEHUN
MOXET ObITh MpeACTaBIeH B BUAE CJEAYIOLIeil TaGIuLIbl :

T'ocmmoacteo Hemn

OrHouleHA KourpeTHbIR

XapaxkTep

OrHowenre ye-
JIOBEK~YEJOBEK

OrTHomIeHMe Ye-
JIOBEK-BEIIih

OTHOIDEHME Ye-
noseK-Bor

Tocnopgerso Hajg
MHIUBUAYYMAMH

locnopctBo Hap
[IPOCTPAHCTBOM

Tocrogereo Hafg
BpeMeHeM

COI_IMaJ]'bHaH npeeM-
CTBCHHOCTH

ConpansHble npeeM-
CTBEHHOCTb M cha-
JAHCHPOBAHHOCTD

CounanbpHasa cbangan-
CHPUBAHHOCTE

Hanpsaswenue u
KOHMIMKTEI

Peannam npasa

Paccuooenne npa-
Ba

' Cm.: Le Roy E. Methodologie de I' anthropologie juridique. Paris, 1977. P. 70.
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Kaxnoe conuanibHO-10pUANYECKOE M0JIE B COOTBETCTBUU CO CBO-
eil cobcTBeHHOI (hopMyJIOi MCMONB3YeT 3TU TPU Mapbl TUIOB OTHO-
IIEHUI W TOCIONICTBA: MCMOJb3yeTCs Kaxjaash U3 Iap, HO C pa3HoM
MHTEHCUBHOCTBIO. B 3eMesIbHOM TIpaBe N1Ba HEMOCPEACTBEHHBIX OTHO-
LIEHUS: 5TO OTHOIIEHHUE YeTOBEK—BEIllb, KOTOPOE YCTaHABIMBAET CIO-
cOObl MCTOJIb30BAaHMSI 3€MJIM, U OTHOIIEHHE YeJIOBeK—YeNOBeK, KOTO-
poe BIMCHIBaeT B MPOCTPAHCTBO COLIMabHBIE Mepapxuu. UTo Kacaer-
€S OTHOILIEHUST YeJIOBEK—OOT, TO OHO CIYKUT IJIsI Y3aKOHEHUS IOpUI-
YeCKOTo akTa, MOPOXIEHHOro ABYMs MpPENIIeCTBYIOIIMMA BUAAMU OT-
HOIIEHU, U [JTSI €70 3alIMThl MIOCPEACTBOM  IOPUAMYECKHUX MPEACTaB-
JICHUi, T. €. TyTeM OOOXEeCTBJIEHUS 3eMJIM U PUTyaJU3alluM ee UC-
noyib3oBaHus. Tak, Hampumep, JAOTOHBI TOBOPST, YTO <. OILUIAKWUBATb
YMEPILIEr0 — 3TO TO XK€ CaMoe, UYTO CESITh CeMeHa». DTO 03HAYyaeT, YTo
y3bl, CBSI3bIBAIOILME YEJOBEKa C 3eMJIeil, CBSI3bIBAIOT €ro TakXke U C
npeakamu. I1o MHEHUIO TIJIEMEHM arHU, <. HE YeJIOBEK BllalieeT 3eMJel,
a 3eMJIs BlaJeeT YeJOBEKOM». DTHU ITOrOBOPKU BBHIPAXXalOT MEXaHU3M
JUaNeKTU3allu1 Yyepe3 oOllve pelUTUO3Hble BEPOBAHMUS OTHOILEHUN
YeJI0BeK—UEeJOBEK U YeJIOBEK—Belllb, ONMPEAeHSIOIINX IOpUInIEeCKUi
aKT MOCPEACTBOM OTHOIIEHUS YeT0BEK—OOT.

B nonutuueckoit cdepe OTHOIIEHUE YeTOBEK—UETOBEK OIpese-
JISeT TIOJITHOMOYMSI BJacTeil, OTHOLIEHUE YeJOBEeK—Belllb CIYXUT s
OpraHM3alluu CPeACTB U MHCTPYMEHTOB BJACTU, B TO BpeMsl KaK OTHO-
IIeHUE YeJIOBEK—OO0T y3aKOHUBAET BIaCTh, OCBsIIIAsl €e.

MoxHo cornacuthesi ¢ D. Jle Pya B TOM, 4TO CIOXHOCTb 3THUX
MEXaHU3MOB SIBJISIETCSI OMHMM U3 CJEACTBUI YCTHOTO XapakTepa IopU-
JIMYECcKoro oomieHus. B TpaauilMoOHHOM IIpaBe OTCYTCTBYET IMUChMEH-
HOE J0Ka3aTeJbCTBO OOOCHOBAHHOCTU Iopuauyeckoro akra. Ilostomy
HeOOXOAMMO ero MOAKPENUTh MyTeM 3aJeiCTBOBaHUSI HECKOJIBbKMX B3au-
MOCBSI3aHHBIX OTHOIlIeHU#. Tak, HampuMep, B 3¢MEJbHOM IpaBe OUYeHb
PUCKOBAHHO JIJISI CTOPOH CTaBUTh I1OJ COMHEHHUE IOPUAMYECKUE aKThI
MO MPUYMHE CAaHKIIMI, KOTOpble 00sI3aTeIbHO MOCAEAYIOT 32 BO3MOX-
HbIM HapyllIeHUEM OTHOIIEHHUS YeJIOBeK—OOT U K KOTOPbIM H00aBATCS
CaHKIIMU, BBITEKalolle U3 oObluaeB 3eMesibHOTO obiectBa. Kopoue
rOBOpSI, YCTHOE IOPUIMYECKOE OOLIEHUE HE SIBIASIETCS «MeHee HaaeX-
HbIM», 4YeM OOIllIeHHEe MMCbMEHHOE, HO OHO OPTaHU3YeT COBEPILIEHHO IO-
JIPYrOMy 3allUTy IOPUIAYECKUX aKTOB.

Hcxonst u3 atux Tpex GyHIaMEHTAIbHBIX OTHOIICHUI HaM Tpel-
CTOUT TEMepb M3YYUTh XapaKTEePUCTUKU TpaBa, KOHKPETHO TEPEXU-
TOTO TPaIUIIMOHHBIMU OOIlIECTBAMM.

§ 2. XapakTepMCTHUKM NEPEKUTOro npasa

ITepexutoe mpaBo TPaAWIIMOHHBIX OOIIECTB UMEET TPU OCHOB-
HBIX XapaKTEPUCTUKU: peainu3M, CTpaTu(UKaUI0 U KOHQPIUKT, KO-
TOPBIM COOTBETCTBYIOT OTHOIIEHWSI YEJIOBEK—BEIb, YEIOBEK—OOT,
YEJI0BEK—YEJIOBEK.
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OTHoIlleHHEe 4YeJIOBEK—Bellb U I0pUAnYecKuii peamusm. OTHO-
LIEHWE YeJIOBeK—Belllb MPOHU3bIBAET 00JacTh MpaBa W TMPUIAET eMy
KOHKPETHBIN xapakTep. fA3bIK, UCTONb3yeMBbIii B IOPUANYECKUX OTHO-
LIEHUSX, SBISIETCS 3a4acTyIO SI3bIKOM, MCITOJIb3YEMbIM B TIOBCETHEBHOMN
Xu3HU. Hampumep, y mieMeHU BoJio «OpakoM Ha TecKe» UMEHYeTCs
OpayYHbIil COI03, HE IIPEC/ICAYIOINK e IPOdOKCHUS Pola: TaKoi
OpakK HEMmpoyeH M MOXET B JII0OOM MOMEHT paclacThCsl MOAOOHO Trop-
CTU MeCKa, YTeKalolllero 4epe3 pa3oMKHYTbi€ Majblibl. DTOT OTKa3 OT
abcTpakiuu OOBSCHSIET TOT (pakKT, YTO HEKOTOphIe MIAEU 3aIlamIHOro
paBa 4yXIbl TPaAUIIMOHHOMY IIpaBy.

[eno He B TOM, YTO TPagUIMOHHOE IOPUAMYECKOE MEIIIICHUE Me-
Hee «pa3BUTO», a B TOM, YTO OHO TMOAYMHSIETCS Apyroi joruke. ITosto-
My TPaIMIIMOHHOE MPaBO HE 3HAET TAKUX MOHITUM, KaK «IOpUIAYECKOE
JILO», <«Belllb» WU «AeiicTBUe». B ITOroBOpHOM aKkTe <«MHIMBUIYallb-
HOI BOJIe» IIPUIOACTCSI MEHbIIEe 3HAauYeHUE, YEeM peajJlbHOMY O0si3a-
TEJbCTBY IlepenaTh Kakoe-11ubo mMmyliecTBo. B cdepe mpaBoHapylie-
HMI HakKa3aHUWIO MOJJIEXWUT B MEHbIIEH Mepe <«IIPOCTYMOK», HEeXeau
OTCYTCTBHME B3aMMHOCTU U COaJaHCHUPOBAHHOCTU IIOBEICHUS MEXIY
mpaBaMU 1 O0SI3aHHOCTSIMU KaXkIOrO Ha I0JIb3y BCEX.

H7s1 yperyupoBaHusi KOHMOIMKTOB UCIIONB3YIOTCS B MEHBIIE Mepe
00e3/IMYeHHBIC, HEIBYCMBICTIEHHBIC 1 3apaHee YCTAHOBJICHHBIE HOPMBI,
HEeXelIW O4YeHb KOHKpETHHIE IpPOLEeAyphbl, B KOTOPHIX y4acTBYeT He
TOJBKO CYObsl, HO TakKxe M BCE COOOIIECTBO M HaXe CTOPOHBI KOH-
¢aukTa. [1pu Takoit mpoleaype MPOUCXOAUT OOMEH MOrOBOPKAMU, U3-
peYeHUSIMU WJIM 3arajkaMu, 1 OpaTOPCKOE MCKYCCTBO Te€X, KTO MUX IH-
TUPYET, SIBJISIETCS OIpenessioluM. TakuM IIyTeM MOCTeIIeHHO Haxo-
IaT 0a3y mjs yperyiaupoBaHus crnopa. IlpuBemem Ipumep, Kacalo-
IUACS IOpUINYECKUX DUKIMKA (B OOJIBIIMHCTBE CIy4Ya€B OHU OCHOBBI-
BAIOTCS HA OCYLIECTBIEHUM KOHKPETHBIX akToB)'. Tak, y mieMeHu (aHr
JIMLIO0, KOTOPOMY HaHEeceH yiepO, BMECTO TOro 4YToObl MpsSIMO Tpebo-
BaTh BO3MEILEHMs 3TOroO yliepba OT BUHOBHOIO JIMIIA, OTIPABJISIETCS B
JIPYTYIO0 NEepeBHIO (K KOTOPOI BMHOBHOE JIMIIO HE MMEET HUKAKOIO OT-
HOIIIEHUsI) M yOMBaeT TaM TEpBYIO TMOIABIIYIOCSI €My Ha IJla3a KO3y
(w1 paxe B MCKIIOYUTENbHBIX CIy4asiX XeHIIMHY). BUHOBHUK mepBo-
HavaJIbHOTO ylep06a OKa3bIBaeTCS, TAaKMM O0pa3oM, ABaXKIbl BUHOB-
HBIM: 3a TIPOCTYIIOK, COBEPIIEHHBIN B OTHOIICHUM XEPTBBI, U 3a MpPO-
CTYMOK, KOTOPBIM COBEpIIMJIA caMa XEPTBa, YOUB <«HEBUHHBIX» (KM-
BOTHOE WJIA XCHIIUHY).

HecMmoTps Ha TO, 4TO HEKOTOpHIE NeHCTBUS, ITOPOKACHHEBIE TAKUM
IOPUANYECKUM CYXIEHUEM, MOIYT HaM I10Ka3aThCs O MEHBIIEeil Mepe
CTpaHHBIMM, CaMO 3TO CYXIeHHWE He HMXKE U He BbIILIE CYXIeHHUsI, BbI-

' OTHOCUTEIBHO  IOPUANYECKUX (DUKIINIL B TPATULIMOHHOM apUKAHCKOM
npaBe cM.: Olawale Elias T. La nature du droit coutumier africain. Paris, 1961.
P. 195—204.
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BEIEHHOIO 13 3aIlaJHOIO IpaBa: OHO MPOCTO COBEPLIEHHO apyroe. Jlo-
Ka3aTeJbCTBOM TOMY CJIYXHUT TOT (DaKT, YTO B HEKOTOPHIX appUKaH-
CKMX OOIIIeCTBaX B Ciyyasix, KOTja MOJWTUYECKasl BJAaCTh OTIMYAETCS
OT POIMTENBCKON BJIACTH, aDPUKAHCKOE MBIIIJICHUE TIPOSIBISIET CBOIO
CHOCOOHOCTh K abCTparupoBaHUIO IOPUANYECKOTO CYXIEHUS, MPpUOIM-
’Kas ero K HaieMy. B 3ToMm ciiyyae mosiBiasieTcs crienupuuecKuit 1opu-
JIUYEeCKUI SI3BIK, a cIlelraau3alus B cyneOHoU cdepe CTaHOBUTCS
Oosiee APKO BBIPAXEHHOM: MpPOLENyphl OTIMYAIOTCS OPYr OT Opyra
(MOXHO BBIIEJUTh apOUTpaXkKHOE NeiCTBUE, allelIaluio, o0XaloBa-
HUe€ B MOCJeAHEe MHCTAaHUMU, KAaKOBOM SIBASIETCS MOHApX), TOrda Kak
¢opmaiu3M MpU OLIEHKE Pa3HOIro pojia M0Ka3aTeJIbCTB MPOSBISIETCS
OoJiee SIBHO. DTH MPOLECCH MOATBEPXKAAIOT CIEIYIONIYI0O MBICIb. YeM
Oosiee cioXHA OOIIECTBEHHAs CTPYKTypa, TeM Oojiee MHTEHCUUIIM-
pyeTcs mpaBo. OTO MOABOAUT HAC K HEOOXOOAMMOCTH M3YYUTh POJb,
KOTOPYIO UTPAIOT OOIIECTBEHHO-TIOJUTUYECKHUE CTPYKTYPhI B paccioe-
HUHU TIpaBa.

Paccinoenue npapa. OTHOIIIEHME Y€JI0BEK—OOT YacTO MOSIBISIETCS
B OOLIECTBEHHO-IIOJUTUYECKOI OpraHu3aluu ¢ TeM, YTOObl Y3aKOHUTh
9Ty TIOCJIEAHIO, MpPUYEeM OOIIECTBEHHO-TIOJUTHUYECKAsT OpraHu3alius
MOXET OCHOBBIBAThCS KaK Ha POICTBEHHBIX CBS3X, TaK U HA IOJUTH-
YecKoil BiacTu, Oojiee WJIM MEHEe OTAMYHONM OT 3TUX cBg3eil. Posb
npaBa pa3jid4yHa U 3aBUCUT OT TUIIA CTPYKTYpPbI, KOTOPYIO OHO OOCIy-
>kuBaeT. Pa3iuyaioT yeThipe OCHOBHBIX TUIIA CTPYKTYD.

Dnemenmapuas obuecmeenHas cmpykmypa. PoncTtBeHHas opra-
HU3alMs TOJHOCTBIO O00eCreYnBaeT MoJIuTudecKue GpyHKunu. Paznmy-
HbIE COLIMaJIbHbIe TPYMIIbl CBSI3aHbl y3aMHW POJACTBA: OOILIECTBEHHbIE
OTHOILLIEHUSI OIPEIENSIIOTCSI POACTBEHHBIMU CBsA3siMU. [Ipu 3TOM TuUIE
OOIIECTBEHHOM CTPYKTYpPHI NMPEBAIMPYIOT BHYTPEHHHE CBSI3UM B TPYII-
Imax, KOTOpbI€ OCTAIOTCS OTHOCUTEIHLHO 3aMKHYTBIMU. DTOMY COOTBET-
CTBYET IJIaBHBIM 00pa3oM MU(PUYECKUI IOpUAUYECKUIA arlIapatT, OpU-
EHTUPOBaHHbBIN CKOpee Ha IMpeACTaBJICHUS, YeM Ha MpaBuja, U Mpel-
MOYMUTAIOIIUIA TOCTOSTHCTBO, @ HE U3MEHEHMUS.

lloayanemenmapnas obuwecmeennas cmpykmypa. Pooutenbckas
BJACTh U MOJMTUYECKAs BJIACTh OTJMYHBI APYT OT Apyra, HO CBSI3aHBI
MEeXIy coOOl B3aMMO3aBUCUMOCTbhIO. K BHYTpEHHUM CBSI3SIM B TPYII-
nax J00aBJISIIOTCS BHEIIHME CBS3M, 3a4acTylo SBJSIOIIMECS MPOIOJI-
JKEHHEM BHYTPEHHMX CBSI3€i B KaXXI0UM M3 3TUX IPYNI: TPYIIbl 00b-
eIUHSIIOTCS, 3aKalydasi, HallpuMep, OpauyHble cOw03bl (B (peomaabHOM
00111eCcTBE BaccajibHbIe OTHOIIEHUSI OMPEEsIIOTCS CTENEHbIO POICTBA
MEXIy BaccajioM M CeHbopoM). I1o3ToMy 3TM OTHOIIIEHUS MBI Oymem
MMEHOBAaTb <«BHYTPEHHE-BHEIIHUMU». DTON CTPYKTYype COOTBETCTBY-
eT JIBYXCJIOWHBIA OpUAUYECKMU ammapaT: K MU(PUIECKOMY YPOBHIO
no0aBiisieTcsl OObIYHBIN ypoBeHb. [l0osIBISIIOTCS ceMelHble IOPUCIMK-
muy (IJlaBa CEMbM yJIaXXMBAET CHOPHI MPEUMYIIECTBEHHO MyTeM IpHU-
MHUpPEHHUS) U MeXCeMeiHbIe I0pUCAUKIUMU (apOuTpax SBISETCS Hau-
0oJsiee 4YaCTO MCIOJb3YEeMOM IPOLIEAYpPOil, MOCKOJAbKY HE CYILIECTBYET
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BHEIIHENH M BBICHIEH cyne61—10171 BJIaCTU, KOTOpad MOXET NUKTOBATH
CBOE pelleHUe).

Iloaycroxncnas obuecmeennas cmpykmypa. Ilonutudeckass u poa-
CTBEHHasl BJIAaCTb YE€TKO pasiefieHbl Mexay coboil. Ilomutuueckas
BJIACTb CTPEMUTCS K LieHTpaiu3aiu. OHa BbipabaThiBaeTCsl B paMKax
BO3PACTHBIX TPYIIN, KACT WJIM TePPUTOPUATBHBIX opraHusanuii. K BHyT-
PEHHUM U BHYTPEHHE-BHEIIHUM CBS3SIM H00aBJISETCS HOBBII THUIT CBSI-
3eit. OOLIeCTBEHHbIE TPYIINbI pa3aeaeHbl MeXAy coboit bosee Ty0oKo,
YyeM B cllyyae OOILECTB C MOJIy3JeMEHTapHOU CTPYKTYpOil, a OTHOIle-
HUSI MEXIY HUMU PEryJIUPYIOTCS BHEIITHUMM CBSI3SIMU CIieliUIecKo-
ro xapakTepa, KOTOpblE 3a4acTylo MPUHUMAIOT (opMy CoIIallieHU.
OTU comallleHrus] MOTYT ObITh BbIllI€ TPYIIM: TOTAA peyb UAET O Tpaau-
LIMOHHBIX 3aKOHaX. OHU MOTYT ObITh TaKXe 3aKJII0YeHbl MEXIY cCaMU-
MM TPYIIIaMU: B 3TOM cCjyyae pedb MAET O TMOJUTUYECKUX, OpauyHbIX,
9KOHOMUWYECKUX U JPYTUX COTJIAIIEHUSIX.

OTOMy TWIIYy OOIIECTBEHHOW CTPYKTYPbl COOTBETCTBYET TpEX-
CJIOMHBIN IOPUANYECKHU annapar: K MUDUIECKOMY U OOBIYHOMY YPOB-
HSIM J100aBJisieTcs 3aKOHHBIM ypOBeHb. B COOTBETCTBUM ¢ MPUHLIUIIOM
HAKOIUIEHUs] UCTOYHMKOB 3aKOHHBIM ammapaT He IMOpbIBaeT CBS3U C
MUGOM U OOblYaeM, HO OTAAeT MPUOPUTET (DOPMYIMPOBAHUIO TOY-
HBIX IOPUAUYECKUX HOPM M CO3AaHUIO clielu(pUIEeCKUX WHCTUTYTOB:
CleMaIu3MpOBaHHbIE CyleOHbIe OpraHbl, MCKOBOE MTPOU3BOACTBO, all-
MUHUCTpaTUBHAas1 opraHu3auus. I[losBiaseTcss 1oroBopHoe IpaBo, OT-
JIMYHOE OT NapeHus W HacjegoBaHusi. B cdepe 3eMenbHOro mpasa
3apoXIaeTcsl cUcTeMa pachpelesieHUs] 3eMJU, KOTopas peryampyer
OTHOULIEHUSI MEXIy TpYyNIaMu W BBIMOJHSIET (YHKUMU 3eMeJIbHOTO
3aKOHOJATeJIbCTBAM

Cnoxcnaa obwecmeennas cmpykmypa. OHa CylIeCTBYET B HEKO-
TOPBIX TPAAULIMOHHBIX OOIIECTBAX, KOTOPbIE XapaKTEePU3YIOTCS B 3TOM
cllydyae KOHILIEHTpalMel MOJUTUYECKUX WHCTUTYTOB Ha TOPOACKOM
ypoBHe. Ho 3T0 siBIeHMe BcTpedaeTcsl BechMa penko. Hamporus, ciox-
Has CTPyKTypa XapakTepHa JJs OOJbLIMHCTBA 3alaiHbIX OOIIECTB,
HayuHasi ¢ aHTUYHBIX TOpoaoB-TocynapcTB. [Ipu 3Toil cTpyKTYype poi-
CTBEHHAasl BJACTb MPAKTUUYECKU MCUYE3aeT U CIYXUT JUIIb IJISI Pery-
JIMPOBaHUSI CEMEHHBIX OTHOIIEHUIA. B 1ieJloM Xe BaacTh B OOIECTBE
o0ecreynBaeTcss MHOXECTBOM OpraHu3aluii, cCpeau KOTOPbIX TOMU-
HUPYIOT OpraHU3aliu, CIeuuaJu3upylolmnecs B OCylIeCTBAEHUU T0-
JINTUYECKOW BJIACTH, YTO JejaeT BO3MOXHBIM OOpasoBaHUE rocynap-
ctBa. 'ocymapcTBo e JMOO CTpPeMUTCS K OpPOOJICHWIO TpyIid, JUOo
BOOOIIlE OTpHUIlaeT MX cyllecTBoBaHUe. BciencTtBue 3Toro obiiect-
BEHHbIE CBSI3U pacCMaTPUBAIOTCS MPABOM IO MPU3HAKY MyOJMYHOE—
YacTHOE: CBSI3U CYIIECTBYIOT JIMIIb MEXIYy WHIAWBUIAYYyMaMHM U TOCY-
JapCTBOM WU MEXIY OTAaJIeHbIMU WHAMBUAYyMamu. CIOXHON 00-
IIECTBEHHOU CTPYKTYpe COOTBETCTBYET UETBEPHOE pPACCIOEHUE MHC-
TOYHMKOB TIpaBa: 3HaUYeHUE MEePBbIX IBYX UCTOUYHUKOB (MU(, 0ObIYail)
yMEHbIIIaeTCsl; 3HaYeHUE TPeThero (3aKOH) YCUJIMBAETCS, B PE3YyJib-
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TaTe 4Yero OH CTPEMUTCS CMeUIaThCs C YETBEPThIM MCTOYHUKOM, Ka-
KOBBIM SIBJISI€TCSI TOCYAApPCTBEHHBIN TpaBonopsiaoK. ['ocygapcTBo npe-
TEHJyeT Ha MOHOIOJUIO HaJ 3aKOHOM.

VYperyaupoBanre KOH(IMKTOB: TPAAUIIMOHHOE npaBocyaue. Bme-
CT€ C TOCHOACTBOM HaJ WHAWBUIAYyMaMU OTHOIIEHUE YeJTOBEK—Yesio-
BEK TMO3BOJISIET OOIIECTBY CYILIECTBOBATb HEIPEPHIBHO U TPOTUBOCTO-
SITh KOHMJIUKTAM M HAMPSKEHHBIM CUTyalUsIM, JIMOO BOCCTaHABIUBAS
M3HavYaJbHBIU MOPSIOK, JUOO HaxXods KaKOW-TO HOBBIA MOPSIIOK WJIA
paBHOBecHe.

B o0iieM M 11e1IoM TpaaUMIIMOHHOE TIpaBOCYyAME MPEeANnOo4YUTaeT He
npuberatb K 3apaHee YCTAaHOBJIEHHBIM HOpMaM, a JOoOMBaTbCs BOCCTa-
HOBJIEHUS OOIIIECTBEHHOTO paBHOBECHUSI, HAPYILIEHHOTO KaKUM-JINOO T10-
TpsiCEHUEeM. DTOT OOIIUKA TIPUHIIUII, KOTOPBIii MOXHO Ha3BaTh Tpaiu-
LIUOHHOW IOPUANYECKON MNapagurMoi, MPUMEHSIETCS OPUANYECKUMU
UHCTUTYTaMU, XapaKTE€PHBIMM [JI51 KaXOIOW U3 4YeTbIpex Bblllelepe-
YUCJIEHHBIX OOIIECTBEHHBIX CTPYKTYP.

Dnemenmapnas obuwecmeennas cmpykmypa. B aTmx obmiect-
BaxX OTHOIIEHUSI BHYTPU TPYIIIbl PETyJIUPYIOTCS MPaBOM, a BHE IpyIi-
nbl — cujioit. [IpaBocynre MOXeET, cjiefoBaTeIbHO, OPraHU30BaThCs
TOJIbKO BHYTPHU TpyHMnbl. 31€Cbh HET HU CyAbU-CMELMATINUCTA, HU KPU-
TepueB KOMIIETEHLIMM, HU NPOLEeaypbl oOXajloBaHUS. ApOuUTpax u
pelleHre Mo rpaxjaaHCKoOMYy Jieay uckiodarTcs. CopHbIe BOMPOCHI
penrarTcs IMyTeM NPUMHUPEHUsT cTOpoH. [TocpenHUK cTpeMuTcs yoe-
IUTh KOH(MJIUKTYIOUIME CTOPOHBI NPUUTHU K MPUMUPEHUIO: ONHA U3
CTOPOH J1aeT pa3syMHYIO KOMIIEHCAlMIo, TMPUHUMAEeMYIO0 JIPYroil CTOo-
POHOM.

lloaysnremenmapnas obuwecmeennas cmpykmypa. DTU 0OOIIeCTBa
3HAIOT IBa UCTOYHUKA MpaBa: MU@ U obbryait. OTcroia BbITEKAET IBOM-
CTBEHHOCTb OpraHu3aluu cyneOHou cuctembl. JINO0 oHa onupaeTrcs: Ha
MuUYECKOe MPpaBO, U TOTAA IOPUCAUKIIUS SIBJISIETCS B OCHOBHOM Ce-
MEWHOI M HCIOJb3yeT NMPUHUMN NpuMHUpeHus. JIubo oHa onupaercs
Ha OOBIYHOE TIPaBO, WU B TAaKOM CJIydyae IOPUCAUKIIUS SBISETCS MeXce-
MeiHON 1 Tipuberaer K apourtpaxy. Hampumep, y mjieMeHU KUKyWy
(KeHust) cymiecTBYIOT ABa TUMA IOPUCAUKIIMW: CeMEWHas IOPUCIUKIIUS
Ha YpOBHE «MBaKW», BO IIJaB€ KOTOPOU CTOUT IJIaBa CeMbH, NEUCTBYIO-
1M KakK MOCPEeIHUK; KJIaHOBas I0OPUCIUKINS (Kusima), B KOTOPOU ype-
TyJIMPOBaHUE MEXCEeMEWHBIX KOHMJIMKTOB OCYIIECTBIISIETCS MOCPEACT-
BOM apOwuTpaxa.

Tonycaoxncuas obwecmeennas cmpykmypa. DTU OOIIECTBA MCIOJIb-
3yIOT TPY MCTOYHMKA MpaBa (MU@, oOblUaii, 3aKOH), U3 KOTOPBIX BbITE-
KaeT TpOiHasi opraHM3alivsl CyAeOHOW CHUCTEMbl: CEMEHOe MpaBoOCy-
e, oOIIecTBeHHOe (MJIM MeXCceMelHoe) TpaBocyaue, IpaBocyaue Mmo-
JuTtudeckoil Biactu. OO0 3TOM CBUIETEJLCTBYIOT OOIEeCTBa, CYIIECT-
ByIOIlME y JOTOHOB (B Manu), rie ynpaBieHHWEe OrpaHUYEHO; Yy HKOMMU
(I'aboH), Tme mMeeTcs OEeLeHTPaIN30BaHHOE TOCYIapCTBO; Y HApPOIHO-
ctu Boiod (CeHerai), Ime CymiecTBOBaJIo caMoAep:KaBHOE IoCymapcT-
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Bo (¢ XVIII mo XIX Bek). HecmoTpst Ha pasznuuue dhopm, 1Ba MEPBbIX
YPOBHSI IOPUCAMKIIMU MMEIOT XapaKTepUCTUKHU, OIpPeEAeSIEHHbIE BBIIIIE.
Ecniu koHbaMKTYyIOIIME CTOPOHBI HE YAOBIETBOPEHBI OOIIECTBEHHBIM
MpaBoCyaMeM, OHU BIpaBe OOPAaTUTbCS K MOJUTUYECKOMY IPaBOCY-
auto. @opma TOJIMTUYECKOTO TTPAaBOCYAUS 3aBUCHUT OT (hOPMBI TTOJTUTH-
yeckoll opraHuszaimd. OHa MoXeT odUIUaIbHO BbipaxaTbCs Mepap-
XU3UPOBAHHBIMU aIMUHUCTPATUBHBIMU MHCTUTYTAMMU.

OnHako MoJUTHMYECcKash OpraHu3alnsl MOXET TakXKe BbIpakaThCs
Heo(UIMaTbHO Yepe3 MOCPeACTBO MapajebHbIX MHCTUTYTOB, KOTO-
pble TOPU30HTATBHO MPOHU3BIBAIOT AAMUHUCTPATUBHBIE MHCTUTYThI. Tak
0OCTOUT 7ieJ10, HAIIPUMED, C TaK Ha3blBAEMbIM KOPHOPATUBHBIM MPaBO-
CyIVEM Yy JIOTOHOB: OOIIECTBO MAaCOK, COCTOSIIIEE WCKIIOUUTENBHO U3
MY>XYUH, KOTOpbIE SIKOOBI MPEACTaBSIIOT MEPTBbIX, 00JagaeT KoMIIe-
TEHIIMENW pa3peuiaTh Jo0ble KPYyMHbie KOH(MIMKTBI, B YACTHOCTU TE, B
KOTOPBIX 3aMelllaHbl KEHIIIUHBI.

[IpaBocyaue, ocyliecTBisieMOe 3TUMU MOJUTUYECKUMU OpraHu3a-
LIUSIMU, SIBJSIETCS TpaBocyaueM cyaeoHoro Tumna. CTopoHaM OObsSBIISI-
ercst mpurosop. Kpome Bo3MelieHUit U KOMIIEHCalMii, KOTOpble BUHOB-
HbI{ JOJKEH BBIMJIATUTH TOJ YTPO30M CaHKIIMIA, KOTOpBIE ellle OoJjiee
YCYTYOSIT €ro MojioxXeHue, MOSIBISIOTCS ellle U Mepbl HaKa3aHUsl, MOTY-
e MpUHUMATh camble pas3iudHbie (POPMBI: MOpaibHble (ITyOJUYHOE
OCyXIeHMe), TeJeCHble (OTceueHHe KOHEUHOCTEi), JIMIIEHEe CBOOOMBI,
CChUIKA, CMEPTHas Ka3Hb.

Croocnas obujecmeennas cmpykmypa. B sTtmx oOmiectBax (TH-
MUYHBIM TTPUMEPOM HX SIBJSIIOTCS 3anajHble 001ecTBa) rocy1apCTBEeH-
HbII 3aKOH SIBJISIETCSI OCHOBHBIM MCTOYHMKOM TpaBa. [IpaBocyaue siB-
JisieTcsl oUIMATBLHOM MOHOMOJUEN rocynapcTBa («HMKTO HE BIIpaBe
CYIUTh ce0sl caM») HE3aBUCUMO OT TOTO, OCYIIECTBJSETCS JU OHO He-
MOCPENCTBEHHO TOCYAapCTBEHHBIMM CYAEOHBIMU OpraHaMu WJIM IOpUC-
JUKIIMOHHBIMU MHCTUTYTaMU, AESITETbHOCTb KOTOPBIX OTPaHUUYEHHO pa3-
pellieHa rocyaapcTBOM. XOTsl MPUMUPEHUE, MOCPEIHUYECTBO U apOUT-
pax OCTalTCs BO3MOXHBIMU, CaMOil pacnpocTpaHeHHOU dhopMoii ocy-
LIECTBICHUST TIPABOCYIUS SIBJISIETCS CylaeOHOe pa30upaTesbCTBO.

Bech KOMILIEKC OTHOIIIEHMH, CYIIECTBYIOLIMX MEXIY OOIIeCTBEH-
HOIl CTPYKTYpOIi, YPOBHSIMM pacCIOCHUS TTpaBa U opraHusaiueii cyneo-
HOIl CHCTEMBI, MOXET ObITh BbIPaXK€H HIXENPUBEAEHHOI TabnuLeit :

Kpome yxe M3ydeHHbIX HaMU OTHOIIEHUI, B 9TOW TaOIMIE TPU-
BOAUTCS U TIOCJIEHUMN TUIT, OTHOCSIIMKACS K MOJEIN OTHOLIEHUM, KOTO-
pYIO TIPEANOYUTAIOT TPaAUIIMOHHbIE OO0IlecTBa (OOLIMHHAS MONENb), U
€€ CBSI3b C CUCTEMOI YCTHOTO IMpaBa. DTy MpobjeMy HaM W MPeJACTOUT
Tenepb U3Yy4YUTh.

' MBI BOCITPOM3BOIMUM C HE3HAUUTEIbHBEIMM U3MEHEHUSAMHU TaOJMILy, CO-
crapineHHyo D. Jle Pya; he Roy E. Justice africaine et oralite juridique //
guglginsgge I'Institut francais de 1'Afrique Noire. XXXVI. Paris, 1974.
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Pasznen 3. YcTHOE mpaBo U OOIIMHHAS MOJIeJIb

YcTHOE mpaBo mpencTaBiasieT coboi crmocod OOIIeHUS, CIIOCOOCT-
BYIOIIIMI 0Opa30BaHMUIO OIPEACICHHONM MOAEIM OOILIECTBEHHBIX OTHO-
meHuit. Pedb umer o0 OOIIMHHONW MOAENM, KOTopas He SIBIASeTCS HU
WHIVNBUAYAIMCTCKOM, HA KOJICKTUBUCTCKOI.

§ 1. YcTHOE mpaBo

Knaccuyecknii B3r1s Ha ycTHoe npaBo. Kiiaccuaeckue 1opuam-
YecKre TEOpUHM XapaKTepU3YIOTCS OOBIYHO IOBOJIBHO YHWYMKUTEIIb-
HBIM B3IVISIIOM Ha yCTHoe IIpaBo. OHO ompenenseTcs HeraTUBHO IIO
CpaBHEHHIO C IMMChbMEHHBIM mpaBoM. Ilo HalleMy MHEHHIO, 3TO CyXIe-
HUEe HeceT Ha cebe 3aMETHYIO MevaTh 3BOJIOIMOHN3MA M TOJDKHO OBITh
MOABEPIrHYTO KPUTHKE: HE BHI3BIBA€T HMKAKOTO COMHEHMS TOT (PakT,
YTO Iepexod OT YCTHOIo K MHUCbMEHHOMY IIpaBy SIBJISIETCSI IIPU3HAKOM
ITyOOKUX TIEpeMEH, HO HENb3sI C TaKOH Ke YBepPEeHHOCTBHIO 3asIBIISITh,
YTO 3TH TIEPEMEHBI SBISIOTCS TPOTPECCOM M YTO YCTHOCTH IOJIKHA
OBITb OTHECEHA K «IIPUMUTUBHOM» CTaIUM YEIOBEYECKOIO MBIILICHUS.

JecTBUTETLHO, 9KCKYPC B MCTOPHIO TACT OCHOBAHMS YTBEPKIATh,
YTO IIepeXxod K IMCHbMEHHOCTH 3a4aCTyI0 COIIPOBOXIAET CTAaHOBIICHUE
YHI/ITapH()lfl BJIacTU, KOTOpasi MOXET OBbITb KaK pEeJUIMO3HOU, TaK U
CBETCKOI1 , KOrjga rocydapCcTBO 3aMeHsieT bora, Kak 3TO CIy4ujioch B
HaIIMX 3aIfagHBIX oOIecTBaX. Her HMKaKoit yBepeHHOCTH B TOM, YTO
STH IIPOLIECCHI CIIOCOOCTBYIOT OOJIbIIEH 0€30IMacHOCTA MHAWBUIYYMa.

Kak nokassiBaeT k. I'yau, mosiBjieHUe MUCbMEHHOCTU CITOCOOCT-
BYeT pPa3BUTUIO aOCTPAKTHOTO MBINUICHUSI U TOTepe WMHAWBUIYYMOM
TOCITOICTBA Hajd TIPaBOM, a TaKXKe MOSBICHUIO ONpPENETCHHOU TPYIIITHI
monei (IOpHCTOB), CIICHMAJIM3UPYIONMICHCS B TOJKOBaHUU IpaBa. [leii-
CTBUTEJIbHO, TOJKOBaHUE IMUChbMEHHOIO TeKCTa SBJIsIETCS AeoM OoJjiee
CJIOKHBIM, Ye€M TOJKOBAaHMUE YCTHOM peuM, YTO CIIOCOOCTBYET Pa3HOIO
pona MaxWHAIMSIM: B IIPOTHUBOIIOJIOXHOCTE YCTHOMY OOIIEHHWIO, IIPH
KOTOPOM BCETIa €CTh BO3MOXKHOCTD 3a1aTh BOIIPOC COOECETHUKY, MUCh-
MEHHBII TEKCT He MOXKET 1aTh HUKAKUX JOMNOJHUTEIbHBIX cBeneHuil. C
JIPYroil CTOpOHBI, B MMUCBMEHHOM TEKCTE Yallle BCEro COIepKaTcs 00-
1€ HOPMBbI, B CBSI3M C YeM CHELUabHbIN MepCoOHal — IOPUCKOHCYJIb-
TBl U CyObM — JOJDKHBI aJallTUPOBATh MX K KaXXIOMY KOHKPETHOMY
ciayyar. bosee Toro, opuanyeckue akThl CTAHOBSITCS 0oJiee CIIOXHBI-
MM, TaK KaK (PUKCUpOBATh WX JIeTye, YeM IIpM YCTHOM cucreme. Bce
3TN (PAKTOPH COCAUHSIOTCS BOCOWHO, YTO IIPUBOIUT K OTUYXKICHHIO

: «PaCT%fH.ICe TIPEBOCXOJICTBO BHICIIETO OOXKECTBA MPEICTABISIETCS TaKKe
CBSI3aHHBIM 00JIee CIIOXHBIM 00pa30M € Pa3BUTHEM, KOTOPOE xapaKTepmgech
%)OpMI/IpOBaHI/ICM W BEICHUEM apXMBOB, TOSIBJACHUEM TEOIMLIEU M MPOOIEMBI

na» — Goody J. La logique de l'ecriture. Paris, 1986. P. 55.
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CpeaHero MHAMBUAYyMa OT IpaBa. DTO SIBJEHUE OYEHb YacTO BCTpeda-
eTCsI B HaIllUX OOIIEeCTBaX, HO OHO SIBJISIETCS TaKXKe XapaKTepPpHBIM IJIsT
OOIIIECTB, KOTOPbie B HAJIEKOM TMPOILIOM Tepellii K MUCbMEHHOCTH
(u3BecTHAs1 pUMcKasl TOCJIOBUIIA TOBOPUT, UTO HE KaKIbli TENCTBU-
TEJIbHO 3HAaeT 3aKOHbI, HO KaXIblii nosazaem, 94TO OH UX 3Haer...). Cra-
HOBSICH 6o0Jiee aOCTpaKTHBIM, TPaBO CTAHOBUTCS OJHOBPEMEHHO OoJjee
00e3TMYEeHHBIM, a CAHKIIMU MeHee TUOKUMMU, T. €. IPOUCXOAUT TIpoIecc
oOpaTHBIN TOMY, UTO MMEET MECTO B TPAAUIIMOHHBIX OOIIeCTBaX.

B 2T0i1 cBSI3W MOXXHO YCOMHUTBCS B TOM, UTO TTMCbMEHHOCTbH Be3Jie
U Bcerma IIpeAcTaBiisieT COOOM Iporpecc, M 4YTO MUCBMEHHOE MpaBO
CTOWT <«BBIIIE» TIpaBa YCTHOTO: TTOCKOJIbKY THCHhbMEHHOCTb OTHIOAb He
OCBOOOXIAET YeJloBeKa, He SIBISIETCS JIM OHA M300peTeHneM, MpU3BaH-
HBIM ellle Gojibllle 3aKpernocTuTh ero? IlpencraBiaseTcss BO BCAKOM
cjydyae, YTO 4YepThl, CBOMCTBEHHBIE YCTHOMY OOILEHUIO, CIIOCOOCTBYIOT
00pa30BaHMIO OOIIMHHON MOIEIHN OOIIECTBEHHBIX OTHOIIEHUIA, B KOTO-
POl MHIMBUIYYM HE W30JUPOBAH Tepen JIMIIOM eOWHOW BJIAaCTU W HE
3aKpenolleH rpyrninaMu, K KOTOPbIM OH MPUHAIICXKUT.

YcTHOE NMpaBo U OOIMHHBINA cTpoii. ECc/i B MMChbMEHHOCTH TJIaB-
HBIM SIBJISIETCSI COOOIIEHUE, IJIs mepeaayr KOTOPOro OHa CIYXKUT, a
TakXe CTpeMJeHHe K aHOHMMHOCTU OOIIEeCTBEHHBIX OTHOIIEHUM, TO
YCTHOE OOIIleHWe, HAOOOpOT, CTABUT Ha MEpBOE MECTO MHIAMBUIYATU-

! UMeHHO K TaKOMYy MHEHMIO cKJIoHsieTcs, KaxeTcst, K. JleBu-Crpoc: «Ycr-
paHMB BCe KPUTEPUU, Tpeajaraembie AJsi TOro, 4toObl MPOBECTU pazinyuue
MEXIy BapBapCTBOM U IMBUJIM3AIMEN, XOTEJIOCh Obl TEM HE MEeHEee COXPaHUTh
10 MEHbIIIeld Mepe OIMH W3 HUX: HApOjbl, BJAJCHOIIMEe MUCbMEHHOCThIO, CIO-
COOHBI HAKAIUIMBATh MPEXHUE TOCTUXKEHUS U ObICTpee NBUTAThCS K 1IeJId, KO-
TOpYyI0 OHU ceOe MOCTAaBUJM, TOTIa KakK HAapo.bl, HE Biaaeollre MUCbMEHHO-
CTblO, He 00j1amaloT CIOCOOHOCTHIO 3allOMUHATh TPOIIIOoe B O00beMe, IMPEeBbI-
aroIeM o0beM YeJIOBEYeCKON MaMsTH, W TI0 3TOW MPUYMHE OCTAIOTCS TUICH-
HUKaMM MEHSIOILEeNcsl MCTOPUHU, KOTOPOil Bcerna OyneT HepocTaBaTh MEepBOUC-
TOYHUKA M TIPEEMCTBEHHOCTU, HEOOXONMMBIX [JIs KOHCTaTalluu Tporpecca.
OnmHaKo HUYTO M3 TOTO, YTO HaM M3BECTHO O MUCHbMEHHOCTH, HE CIIY>XMT TOMI-
TBEPXIEHWEM TaKOW KOHIEMINM .. B HeonuTe 4eaoBe4eCcTBO pa3BUBAIOChH THU-
TFaHTCKMMU 111araMu 6e3 BCSIKOW mucbMeHHOCTH. HampoTuB, Biazess mUCbMeH-
HOCTbIO, MCTOpPUYECKME LMBUIM3ALUMUM 3amaja I0JIroe BpeMsl HaxOAWIWCh B
COCTOSTHUM 3aCTOS ... EMMHCTBEHHBIM SIBIGHMEM, KOTOPOE BCEr/a SIBJISLIOCHh Bep-
HBIM CITyTHUKOM MMCbMEHHOCTH, OBbLJIO TOSIBJICHWE TOPOIOB M UMIEPUM, T. €.
WHTETpalUs B MOJUTUYECKYIO CUCTEMY OOJBIIIOT0 KOJIWYECTBa JIIOJeH U UX Ne-
JIEHME Ha KJIacChl U KacThl. TakoBa TUIMMYHAsI 3BOJIIOLMS, KOTOPYIO MOXHO Ha-
omonats or Erunra no Kutass B MOMEHT 3apoXIAeHUsI MUCbMEHHOCTU: 10 TOTO,
KaK TMPOCBETUTH JIIOJIEl, TTMCbMEHHOCTh CITOCOOCTBOBAA MX 3aKPETONICHUIO ...
Ecnu Most rumore3a BepHa, TO CJENyeT COTJIACUTBCS C TeM, YTO TMEPBUYHOM
¢yHKIIMEN MUCHbMEHHOTO OOLIEHUsT SIBSIETCS YIPOILIEHWE Mpolecca 3aKperno-
1meHus yeaoBeka». Levi-Strauss C. Tristes tropiques. Paris, 1955. P. 342—144.

U eme: «[lucbMeHHOCTH MOSBMIIACH B UCTOPUM YeloBedecTBa Mexny 1V u
III TeICSTUEIeTUSIMU 1O Hallleld 3pbl, B MOMEHT, KOIla 4eJOBEYECTBO YXKe claelia-
JIO cCaMble OCHOBHBIE U CaMble BaXKHbIE OTKPBITHSI: 3TO MTPOU30IILIO HE JI0, a TMOCIe
TOTO, YTO MBI HAa3bIBaeM «HEOJIIUTUIECKOM peBomonieit». Charbonnier G. Entre-
tiensaves C. Levi-Strauss. Paris, 1961. P. 30—31.
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3allMI0 OOIIECTBEHHBIX OTHoleHui. Eciau comepkaHue YCTHOrO €000-
LIEHUS SIBJSETCS BaXXHBIM, TO BaXXHBIMU SIBIISIIOTCSA TaKXe U WHIWBH-
IyaJbHBIE KauecTBa M OOIIECTBEHHOE MOJOXEHUE JIMIa, Iepeaaloniero
3TO cooOlIeHre. DTa UHAWBUIyaIU3allus TTOCIaHUsI couyeTaeTcsl C He-
KOTOPBIMU MaTEepUATIBHBIMU CIOXHOCTSIMU, MPUCYLIMMU YCTHON peymu:
Jaxe TIpU HAJIMYMU HEKOTOPHIX TEXHUYECKUX CPEACTB Iepenadyd WH-
(opmanuu (mociaHus, nepenaBaeMblie MpU MOMoIlIM OapabaHOB, CKO-
POXOIOB WMJIM KOHHBIX HOCBUIBHBIX) CJIOBO MOXKET PacIpOCTPaHUTHCS
JIMIIb HA OTHOCUTEIbHO HEOOJIbIIIOE paccTosTHUE. TakuM 00pa3oM, TpyIi-
IbI, KOTOPBIM 3TO TMOCJIaHWE TpeaHa3HAYEHO, HE MOTYT ObITh CJIUIIKOM
oonpiMu. CliemoBaTeIbHO, YCTHOE OOIIeHME IIpearnoiaraeT ABOMHYIO
0JIM30CTh: TeorpauuecKylo M COLMAIbHYIO (OTHOIICHUSI MEXIY MHIU-
BUIIlyyMaMU JOJIKHBI ObITh JOCTATOYHO TECHBIMU JIJISI TOTO, YTOOBI CJIO-
BO MOIJIO OBITh BOCITPHHSITO).

OngHako yCTHOE OOIIeHNE CITOCOOCTBYET pa3BUTHIO HE TOJBKO OT-
HOIIIEHUIT MeXIy MHIWBUIyyMaMu. [pyImbl, U3 KOTOPBIX COCTOUT 00-
IIECTBO, UTPAIOT OIPEAC/ISIONIYI0 POJIb B COXpPAHEHUHU CJIOBA: MMEHHO
Ha HUX, a He Ha MHUCbMEHHBIM TEKCT, BO3JlIaraeTcsl 3ajadya 3allOMHHUTh
nmocmanue. [Iponecc 3amoMmruHanusa TeM Oosee crieMuyeH, yeM Ooiee
pacclioeHO OOIIEeCTBO M YeM OoJIbIliee MOJUTUYECKOE 3HaYeHHUE ITPHO0-
peraeT coxpaHeHWEe YCTHOro ImocjaHus. TakuMm o0pa3oM, BBIOOp Ka-
KUM-JIM00 OOIIECTBOM MUCHhbMEHHOW WA YCTHOU (hOpMBI OOLIIEHMS BIUSIET
Ha cOaTaHCUPOBAHHOCTb OTHOUICHUM MEXIy WHAWBHIYyMaMU W TPYyI-
ImamMy, OJHOBPEMEHHO BbIpaxas 3Ty cOajaHCHpPOBaHHOCTh. [InchrMeH-
HOCTh ITO3BOJISIET CTaBUTh Ha IIEPBOE MECTO JIMOO MHAMBUAYYMa (pUM-
CKUI1 ONBIT, MPOJOKEHHBIA B 3alalHOM TIpaBe), MO0 rpymnmy (Iry-
MepPCKOe MPaBo, MPaBO HEKOTOPBIX BOCTOYHBIX CTPAH U COBETCKOE MPABO).
HeiicTBUTEIbHO, MHUCHMEHHOCTh ITO3BOJISIET INIyOXe U Jierde TOCIION-
CTBOBaTh Haa BpeMeHeM, 4YeM YCTHoe oOmieHue. OHa IIpeacTaBiseT
o000l TOBOJIBLHO yAOOHBIN MHCTPYMEHT BJIACTU OJjiarojapsi CBoeil aHo-
HMMHOCTU U XOPOILIO TPUCTIOCA0IMBAETCSI K CUJIbHO MepapXu3upoBaH-
HBIM OOIIIeCTBaM, CJIIOXKHBIM OOIIIeCTBAaM, OPUEHTUPOBAHHBIM Ha JIMY-
HOCTh WIM Ha rpyrnny. Ha mepBuiii B3TJisia yCTHOE OOIIEHME IIpencTaB-
JsieTcsl OoJjiee pyIMMEHTAapHBIM: YCTHOE IIOCJIaHue CJIOXHee coxpa-
HUTb, chepa ero pacrpocTpaHeHUsT orpaHryeHa. OIHAKO 3a 3TOI BHEIII-
Heil XpYIIKOCTBIO CKPBIBAETCS CTPEeMJIEHME K COXpaHEHUIO Oojiee cOa-
JIAHCMPOBAaHHOM OOIIECTBEHHOM MOIEIN — OOIIMHHOIO CTPOSI, IIPU KO-
TOPOM TPYIIbl U WHAUBUAYYMBI, Oyayds B3aMMO3aBUCUMBIMHU, CTpeE-
MSTCSI K COTPYAHMYECTBY, a He K MPOTUBOCTOSTHUIO.

§ 2. O0muHHAA MOaeab
OOMmMHHAs MOJENIb CTAaBUT Ha TIEPBOE MECTO ILTIOPAIN3M M CTpe-

MUTCS K B3aUMOJOIOJHSIEMOCTA KaK MEXIy COODIleCTBAMU, TaK U Me-
XAy TpynIiamMyu M WHAWBUAYYMAaMU.
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OO0ImMHHAA MoJeIb M coo0mecTBa. B oTnmune oT MHOIMBUIYaIN -
CTCKOI M KOJJIEKTMBUCTCKOM MOZeIel OOIIMHHAS MOIEIb CTPEMUTCS K
YCTaHOBJICHUIO COaJaHCUPOBAHHBIX OTHOLICHUI MEXIy MHINBUIYYMOM
Y TPYNIIO: TPYIIa JOJDKHA ObITh OpraHM30BaHAa TaKUM OOpa3oM, 4TO-
OBl JaTh BO3MOXHOCTh MHIMBHUIYYMaM PacKphITh Yepe3 Hee CBOM CIIO-
cooHoctu. Takme coumanbHBIE KOMIUIEKCHI MBI OylZeM MMEHOBAThb «CO-
obuecTBaMu»  (communautes).

ITo muenuio M. Amnnorta, COOOIIECTBO XapaKTEepU3YyeTcs Tpems
eINHCTBAMU (€ IMHEHUSIMH )

Eouncmeo xcuznu. OHO BBIpaXkaeTcs B CaMbIX pa3jMYHBIX ce-
pax: eOWHBIA SI3bIK, €IMHbIC MPEIKN M OO0XECTBa, €IMHOE KM3HEHHOE
MIPOCTPAHCTBO, €OUHEIC APY3bs U Bparu.

Eouncmeo ecex cneyuguueckux uepm. CooOlecTBa 0Oojiee IpHU-
BEp>KEHBI CBOMM CHEUM(PUISCKUM YepTaM, YeM CXOAHBIM 4epTaM, Ipe-
MOYUTAIOT Mepapxuio paBeHCTBY. OmHaKo caMu 3TU clieluduyeckue
YepThl €AUHBI, IIOCKOJIbKY OHM HE SIBJISIOTCS O9araMy HaIIpSKEHHOCTHU
WIA TIPOTUBOCTOSIHUSI MEXAY TpyIIaMM, KOTOpbIM OHU mpucymu. Ha-
000pOT, 3TU TPYIIbI CYUTAIOT ceOsl B3aMMOMOIOJHSIOIMUMU. DTO yoe-
XACHWE YTBEpXKAAeTCs] Ha MHOTMX YpOBHsAX. UTO KacaeTcsl peluruu,
To B YepHoit Adbpnke, kKak 1 B AutnuHoit I'pertmm, bor odenp gacrto
IpeacTaeT B BUAEC CEMU WM ACBSITU MOTYIIECTBEHHBIX OOXECTB, pac-
CTaBJICHHBIX B MEPAPXUYCCKOM MOPSIAKE U B3aUMOCBSI3aHHBIX. B Mudu-
YyecKoil cepe OOJBIIMHCTBO MU(POB 00 00pa30BaHMM COOOIIECTB ITO-
Ka3bIBAae€T, YTO IIOJHOCTBIO CXOXHME MEXIy CO00i MHIMBUIYYMBI HE
MOIYT 00pa30BaTh IOJUTUYECKOE OOIIECTBO 0e3 IpeaBapUTEIbHON MX
auddepeHanum (Torma Kak, o MHEHUIO 3alladHbIX MBICIIMTENIEH Kaac-
cndeckoil smoxu — [000c M TeopeTUKU OOIIECTBEHHOIO JOroBOpa, —
00IIIECTBO MOXET, Ha00OPOT, OCHOBBIBATHCS JIMIIh HAa CXOXECTH).

B oOmiecTBeHHOM IJIaHE Kaxkaas OOIeCTBEHHAs KaTeropus HyX-
JIaeTCs B YCIyrax COCEIHEN C HEW KaTeropuu: KPECTbsIHWUH, KOTOPBIA
He MMeeT IIpaBa 00pabaThIBaTh METaJlJI, HyXXIaeTcs B yCIIyrax Ky3He-
1Ia, KOTOpPBIM HE MOXKET 00pabaThiBaTh 3eMJII0 M IIOJIy4YaeT MUINY OT
KPECTbIHMHA; TOT € KPECTbSIHWH HYXIAeTCS B XO3SIMHE 3eMJIM U
XO3SIMHEe JOXIS, KOTOpble 0e3 KpeCTbsHMHA TaKXXe He CYIIeCTBOBAIU
OBI; 3aKOH 5K30TaMMU CTAaBUT KaXIbIi pOa B 3aBUCUMOCTDb OT APYTUX U
T. 1. B monutuyeckoM muiaHe OOIIMHHAS MOJIEIb SBISIETCS MOIAAPXU-
yeckoii. B kaxmoii rpyIme cyliecTByeT He eAuHasl U BbICIIAas BJIAaCcTh, a
MHOXECTBO BJIACTEI Hal pas3sJMYHBIMUA CTUXUSIMM (HaI BO3AYXOM, 3€M-
JIeii, MOpeM M OTrHeM B IUIeMeHM nyaja B KamepyHe; Han 3eMIIeH,
BOIOM M pPAaCTUTENILHOCTBIO Y HAPOTHOCTH TYKYAEP). DTU BIACTU SIB-
JISIIOTCSL B3aMMO3aBUCUMBIMU, B pe3yJbTaTe Yero OfHa M3 HUX MOXKET
cTaTh aOCOMIOTHON JMIIb B Cly4ae KpuU3uca.

Eouncmeo cgpepvr npunamus pewenuii. Kaxmgoe cooOIIEecCTBO OT-
JIM4YaeTcs TakXke eIWHON CHCTEMOM IpaBUJI, KOTOPYIO OHO OIIpeneisieT
aBTOHOMHO. DTH IIpaBUJIa OCHOBBIBAIOTCSI HAa OOBIYASIX, ITOCKOJIBKY MC-
XOISIT OHM M3 CaMOro COOOIIECTBa, TOrJa KaK 3aKOH B COBPEMEHHOM
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CMBICJIE 3TOTO CJIOBA SIBJISIETCSI CKOPEE MHCTPYMEHTOM TOCIIOACTBA Ofi-
HOW 4acTW TPyINbl HaA APYTUMU WIM KaKOW-TO BHEIIHEW BJIACTU HAJ
LICJION TPYIIOM.

PaznuuHbie cooOlecTBa y4yacTBYIOT BO B3aUMOIOTIONHSIOMIEH U
MOJIMAPXUYECKON CTPYKTYpe, KOTOpas TOMWUHUPYET B OOIIMHHONA MO-
JIENU.

HeiicTBUTENBHO, JTIOO0M WHAVBUAYYM Ha TIPOTSIKEHUU CBOEHU XWU3-
HU SIBJISIETCSI YIEHOM MHOTOYMCIEHHBIX COODIIECTB. DTO MPOUCXOIUT B
Pa3IUYHBIX YCIOBUSX, TaK YTO 00pa3yeTcsl TOBOJIbHO U3MEHUYUBAs Kap-
TiHa. Hanpumep, BcTynas B Opak, My>XYMHa CO3/1aeT HOBOE XM3HEH-
HOE COOOIIECTBO — CEMbIO, LIEIBI0O KOTOPOW SIBIISIETCS MPOJOJIKEHUE
pona. TakuMm TyTeM Ha HEro BO3JIaraeTcsi HOBasi OTBETCTBEHHOCTh B
POIOBOM COOOIIECTBE, IJIAaBOK KOTOPOTO OH MOXKET CTaTh C TEUYEHUEM
BpeMeHUu. OgHako 6pak OJHOBPEMEHHO BBIBOAMT €0 U3 MUHOPUTAPHBIX
cool11iecTB (OH MOKMAAeT MJAIIIYI0 BO3PACTHYIO rpymmy). MyxXuuHa
CTAaHOBUTCS PbIOAKOM WJIM KY3HEILIOM, T. €. BXOJWUT B €Ille OMHO MUHO-
puTapHOoe coo00I1ecTBO. bpak MoOXeT TakxKe MOKOHYMTh C €ro oo0s3a-
TEJIbCTBAMHU KJIIMEHTA MO OTHOUIEHUIO K MATPOHY U BBECTU €TI0 B JAEpe-
BEHCKHW COBET.

OTW MHOTOYMCJIEHHBIE MEPEXObl MHAMBUIYYMa B pa3iuvHble, HO
B3aMMOCBSI3aHHBIE COOOIIECTBA MPEMSTCTBYIOT TOMY, UYTO OJHO U3 ITUX
COO0IIECTB HauyuMHaeT abCOJIOTHO JTOMUHUPOBATh HajJ OCTaJbHBIMU.
Kpome toro, 3To BxOXJeHUE UHAUBUIYyMa B MHOTOYUCJIEHHbIE TPYII-
Tbl, CYLIECTBOBAHMWE KOTOPBIX SIBJISIETCS OOLIENPU3HAHHBIM (haKTOM,
CTaBUT €ro B ONpPEEIEHHOE MOJOXEHWE BHYTPU CIEUUATU3ZUPOBAH-
HbIX U TI€PCOHATU3UPOBAHHBIX OOIIECTBEHHBIX CBSI3€W: €Clu TaM OT-
CYTCTBYET NMHUCBMEHHOCTb, TO 3TO IMPOUCXOIUT HE M3-3a KaKOU-TO
3aTOPMOXEHHOCTHA MBIIIJIEHUSI, a TTOTOMY YTO aTpUOYTHl MUCHbMEHHO-
CcTU — 00O0OIIeHNE U PaCIPOCTPAHEHUE MUCHbMEHHOTO COOOIIEHWUSI, Ero
AHOHMMHBIN XapakTep — HE COYETAIOTCS C BHYTPEHHEM JIOTUKOW, MPHU-
cyllei oOIIMHHOM couMalibHOM cucteme. HakoHen, miopaiusM cool-
IIECTB OOBSICHSIET TOT (haKT, YTO TPYMIbI HE MOTYT MOAUYMHSTH cebe
WHAVWBUAYYMOB: OOIIMHHASI MOJENb (PYHKIIMOHUPYET C WHAUBUIYYMa-
MU, a HE TIPOTUB HUX.

OO0muHHAaA Moaenb U MHIuBUAYYM. [1pexae Bcero oopaTuM BHU-
MaHKM€ Ha HEOINpeAeIEHHOCTh TEPMUHA <«UHAUBUAYyM». COIJIaCHO Ha-
M COOCTBEHHBIM TPAAUILIVSIM, WHIWBUAYYM [IJIS1 OOIIECTBA €CTh TO
XK€ caMoe, YeM COBCEM HENaBHO ObLUT aToM IJisi (PU3MKU: camasi Ma-
JIeHbKas M HeneJuMas yactuia. PuMckoe mpaBo, a 3aTeM U XpUCTHAH-
CTBO OMPENENISIIOT UHAWBUYYMA, WCIIONB3YS JUISI 3TOTO TOHSATHE JINY-
HOCTH: O3Hayasl MPEXIE BCETO TPArMYECKYI0 WIN PUTYAIBHYIO MAaCKY,
MOHSITUE «IUYHOCTb» CTajJ0 CUHOHUMOM TOUIMHHON MPUPOJbl UHANBU-
JIyymMa Kak oOyiafaTesiss UHAWBUAYAJIbHBIX TIpaB U MPUBUJIETHUIA.

OTOMY YHUTApHOMY OINPEIENCHUI0 WHAWBUAYYMa TPaaWIIMOHHBIE
acdpuKaHCcKUe OOIlIecTBa MPEeANOYUTaOT MHOTOIOIOCHYIO OpraHu3a-
W0 JIMYHOCTU: YEJIOBEK IMPEACTABIISIET COOOM MHOXECTBO B3aMMO3a-

6. 3aka3z Ne1837.
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BUCUMBIX 3JIEMEHTOB, BPEMEHHO COEJMHEHHBIX BMECTE Ha NMEPUOJ KU 3-
HU WHIUBMUIAYyyMa, HO BCErJa CIMOCOOHBIX pa3AeJUThCsl MOJ BIAMSHUEM
camoro cy0bekTa WJIM Apyroi cuiabl. Tak, MpeACTaBUTENU MJIEMEHHU
Bonod (CeHeran) pa3nuyaloT TpU pyHZaMeHTAJlbHBIX NMPUHLIMIA: Ye-
JIOBEUECKOE CYlecTBO (HMUT), KOTOpPOe BKJIOYaeT B ceOsd Teao (rapaMm) u
neixaHue (pyy); ayx (pab); xuszHeHHylo cunay (dur). Ilocre cmepTu
KaXAbl MPUHUMUI BO3BpalllaeTcss K CBOEMY MCTOUYHUKY: TeJO K 3eMJe,
npixanue Kk bory, ayx Bo3BpamaeTcs B HEBUIMMBII MUD MpPENKOB, a
KU3HEHHAs cujla MOXET OCTaBaThCs B PONY, YTO OOBSCHSAET BO3MOX-
HOe MepeBONJIOUIEHUE TpeaKa.

Tak or mHAMBHMAyyMa K OOIIECTBY, NPOXOAs yepe3 CooOImecTBa,
yTBEpXIaeTcsd CBI3b MeXIy IMIIPaIu3MOM U B3aMMOJIOIMOJHSIEMO-
cThto. UMeHHO 3Ta CBsA3b YNpPaBJSET OTHOWEHUSIMU MEXIY WHAWBU-
OIyyMaMM U TpyIIaMu, KOTOPble MOAYUHSIOTCS TOMY, YTO MBIl MOXET
Ha3BaTb a)pUKaHCKOW Teopuei MpeaCTaBUTEIbCTBA.

OCHOBHO# NPUHUMUIN OYEHb MPOCT: TOJbKO MHIMBUAYYMBI, pac-
cMaTpuBaeMbie KaK MPENCTaBUTEJNUM CBOUX TPYyNI, MOTYT y4acTBO-
BaTh B IOPUIMYECKONW XU3HU B Mpeaeaax MOJHOMOYMI, MPU3HAHHBIX
32 HUMU TPYNINOW, K KOTOPOil OHM NMpuUHaAiexaT. B 3aBucumMocTu ot
CBOEro MOJOXEeHUS B OOIIECTBEHHON MepapXUuW Kaxjaas rpynmna ume-
€T CBOW TUN KOMMNETEHI MU M TOJbKO €€ MpeACTAaBUTEJb YHOJTHOMO-
YeH yJYacTBOBAaTh B MPaBOBOW XM3HU: KOPOJb HAa YPOBHE KOPOJEBCT-
Ba — MO TOCYIapCTBEHHBIM JenaM, rjaBa pojaa (JAMHbsAXA) — IO
POJCTBEHHBIM JAe€jaM, CTapocTa AEPEBHU — MO MECTHBIM aJMUHMUCT-
paTUBHBIM genaM M T. n. KaXablii mpeacTaBuTelb MOXET BCTYNaTh B
KOHTAKT C COCeNHEei aHaJOTMYHOW TPYNIOW TOJbKO Yepe3 MOCPeNCT-
BO TpEeACTaBUTENs 3TOW TPYNIBI: KOPOJAb MOXET 0OCyXaaTh nena
TOJBKO C KOpOJEM.

N3 storo mpuHuMMa MpeACTaBUTEIbCTBA BBITEKAIOT OBa CIEICT-
BUSL.

[lepBbIM creacTBUEM SIBASIETCS @VHKUUOHAAbHOE HPUCBOEHUe —Ccma-
mycog: WHIWBUAYYM CTAHOBUTCS MU SIBJASIETCS MNMpeNCcTaBUTEJEeM OJ-
HO# W3 rpynm, K KOTOPbIM OH MPUHAMJEXUT, JUIIb B Clydyae €Clu OH
Ccrmoco0eH BBIMOJHUTH BO3JaraeMble Ha Hero GYHKIMU. ATIpUOPU TIPO-
BepKa €ro CrnocoOHOCTE MOXET OCYIIECTBISITHCH MyTeM oTOOpa, Mpo-
XOXJEeHUS pazHOro poaa pPUTYaJoB HUJAM OBITh PE3yabTaTOM MOCTE-
MEeHHOW MHULMALUU. ATIOCTEPHOpPHU JIULIEHUE CTaTyca OCYIIECTBISET-
Ccsl MyTeM OTpelieHus OoT (GYHKUUHU, KOTOpas COOTBETCTBYET 3TOMY
cTaTycy.

BTopbeiM ciaeacTBUeM SIBASIETCS  63AUMHOCMb  Npaé U  00S3AHHO-
cmeil. Yem miupe mpaBa, KOTOpbie NaHbl MPEACTABUTENI0 KaKoU-1uboO
TPYNMbI, TEM TSXejee OpeMsi, KOTOPOE OH HECeT.

TakoBbl BKpaTille OCHOBHbIE MEXaHM3Mbl, KOTOPBIMU yMpPaBIsieTCS
NnpaBoBasi XU3Hb TpaAMLUUMOHHBIX 0o0mecTB YepHoii Abpuku. B cie-
NYIOUIUX TJaBax Mbl 0oJiee KOHKPETHO pPacCMOTPUM 3TU MEXaHU3MBI B
NEUCTBUMU.



T'nasa 11
OcCHOBHbBIC IOPUANYECKHE OTHOIIECHUsA

MBI b € MOXEM TIPEeTeHI0BaTh Ha MCYepIbIBalolee ONMMCAHNE FOpH-
MUYECKUX OTHOIICHUI B TPAIMIIMOHHOM ITIpaBe, JaXe eCIM MBI OTpaHU-
YUMCId B OCHOBHOM DpPAaCCMOTPEHUEM 3JTUX OTHOILLIEHUU B OGLL[GCTBEIX
YepHoii / Abpuku. [ToaToMy HaM MPUILILIOCH CAeNlaTh BHIOOP, 0OYCIIOB-
JIEHHBIN pe3ysIbTaTaMM, KOTOPBIX NOOMIACh B HACTOSIIIEE BpeMsl I0pH-
Iudeckas aHTPOIIOJIOTHUS B HEKOTOPHIX cdepax OOIIeCTBEHHOMN XU3HMU.
MBI paccMOTpUM B 3TOU IJIaBe POICTBEHHBIE OTHOIIEHMS, 3eMEJIbHbIE
CUCTEMBI U JOTOBOPHBIC OTHOLICHUMS.

Pasnexn 1. Poacreennnie OTHOLIEHUS

Cornacao bu6mun, korga Cuxem, cein EmMmopa EBestHuHa, 3axoTen
KeHUTbC2 Ha JuHe, oTell cka3zajn ee poadyaMm, MOTOMKaM ABpaama:
«[TopogHuTeCch ¢ HAaMM; OTAAaBaiiTe 3a HAc MOYepeil BalllMX, a HaIIUX
noyepeil 6epute cede». MHOrouMcaeHHbIE TPAJULMKM MOBTOPSIOT TOT
K€ YpOK B OCHOBE OOIIEeCTBa JIEXKWUT MaTPUMOHMAJIbHBINH oOMeH. On-
HaKO 3TOT OOMEH SIBJSIETCS TaKXKe OTpPEUYCHUEM, OTPEUYeHHEM OT CBOUX
KOpHel. b COBEpIIEHHOM PaiiCKOM MHUPE, KOTOPBI MPUAET HAa CMEHY
HalleMy MHpYy, HEOOXOAMMOCTb B 3TOM oOMeHe otmaneT. Mucyc oTBe-
tan CanaykesiM, KOTOpbie HE BepuJad B BockpelmieHue: «Yama Beka
CEero XKEHSTCS M BBIXOAST 3aMyX; a CIOAOOMBIINECS TOCTUTHYTH TOTO
BeKa MU BOCKPECEHMUSI M3 MEPTBBIX HU XKEHSTCS, HU 3aMYK HE BBIXOISIT;
U yMepeTh yXe He MOryT, MO0 OHM paBHbI AHIeJaM U CYTh CBHIHBI
Boxuii, 6y1y4n cCbIHAMU BOCKPECEHUSI» .

Ha ngpyrom kpaio cBeta mMuc, MMEIOIIUN XOXACHUE CPEau KUTe-
et AHgpaMaHckux ocTpoBoB (beHranbckmii 3aauB), TTOBTOPSIET TY K€
MBIC/Ib; «bymyias ku3Hb OyneT MOBTOPEHWEM 3€MHOM XU3HU, 3a UC-
KJTIOYEHUEM TOTO, YTO BCE OYAYT MOJIOABIMU, OOJIE3HU M CMEPTh MCYUE3-
HYT ¥ HUKTO He OyIeT HU K€HMTbCS, HU BBIXOAUTDH 3aMYK».

Takum obGpa3oM, OOIIECTBO M CEMbSI OKa3bIBAIOTCS HEPa3pbIBHO
CBSI3aHHBIMU B MUGUUYECKUX MPEICTABICHUSAX: OT UX 3apOXIEHUS 10
ux yracanus. Kak xe oOCTOUT [€10 B peaibHBIX OOIIeCTBaxX?

KHira bertust, 34,9. OnHako 3TOT 00MEH He SIBJISIETCS «IIPUPOIHBIM». B
NpoBUHIMKM MUCTpaIb CyIIECTBOBAIA MOCIoBKIIA: «BeTynail B Opak B cBoei
JepeBHe, U eCITM MOXelllb, Ha CBOEH YJIMIIE, ¥ €CIIM MOXEIllb, B CBOEM JIOME.
Ecin 6b1 00111eCTBEHHAS XM3Hb HE 3aMPETIIa KPOBOCMELIEHHE, TO 3TOT 3a-
npeT He chopMHUPOBAJICS ObI caM COOOIA.

* Esr nremue ot Jlyku, 20, 34—36.
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§ 1. Poxnenue cembu

MBI abGCOIIOTHO YBEPEHBI JIMIIb B OJAHOM: MMEHHO B IMaJICOJIUTE
c(hopMUpOBaTUChH CEMEHbIE CTPYKTYPbI, UpE3BbIYAHHO CIIOXHbBIE (hOPMBI
KOTOPBIX Mbl OTKpbIBaeM IIJisl ce0sl ellle B YeTBEPTOM ThICSIUETIETUU 0
Hamieir apbl. YTo Xe KacaeTcsl OrpOMHOIO M 4Ype3BblYaiiHO Ba’KHOTO
nepuona ux ¢popmupoBaHus (Mexay 2 muuimoHamu jet u 4000 r. no
H. 2.) U JOCTUXXEHUSI UMU YPOBHSI OpraHM3allMu, KOTOPbIA C TeX IMop
npeTepriesl JUIllb He3HAUMTEIbHbIE U3MEHEHMSI, TO Mbl IPAKTUYECKU
HUYEero He 3HaeM 00 aToMm mepuoge. [loaToMy Mbl pUCKHEM JAeHCTBO-
BaThb IyTeM CPaBHEHUSI C HEKOTOPHIMU XKMBOTHBIMU COOOIIECTBAMU U
BBIIBUHYTb Ha 3TOW OCHOBE HECKOJIbKO TMITOTE3.

CeMbsi B JKMBOTHBIX COOOIIECTBAX. Y BCEX CTAIHBIX MJIEKOITUTAIO-
IIUX, XUBYIIUX HEOOJBbIIMMHU TPyINIiaMu, UMeeT MeCTO OOMeH IPOM3BO-
JIUTENISIMU, HEOOXOIMMOCTh KOTOPOTO BbI3bIBAETCS MPUUMHAMU JeMOrpa-
(puyeckoro nopsinka. Yem MeHblIle rpyrma, TeM 0oJblle KojaebaHus paB-
HOBECUSI MeXJy JBYMS MOJaMU B BO3PACTHOM KaTeropuu, CIOCOOHON K
pasMHoOXeHuto. [1o JaHHBIM CTATUCTUKU, TPYIINA, HACUMTHIBAKOIIAS He-
CKOJIBKO JIECSITKOB OCOOEii, yracaeT B TedeHHe HEeCKOJbKUX BeKOB. OOMeH
CyIpyraMu MeXAy pa3JIMUHbIMU TPYIIaMK TT03BOJISIET M30eXaThb 3TOro
(haranbHOro ucxona. OneHU UM JIbBbI OCYILIECTBISIIOT TaKe OOMEHbI CHC-
TeMaTU4YeCKH, APyTve XXUBOTHbIE TTPUOEraloT K 3ToMy Oosee penko. MHo-
r1a 0OMEeHUBAIOT CaMOK (LLIMMITaH3€e), MHOIA CaMIIOB (MapThILLIKK). Y XK1 -
BOTHBIX, CTOSIIIIMX Hanbosee OJM3KO K YeJIOBEKY (TOpWIIbI U IIMMIIaH3e),
BJIACTh TPUHAIIEXUT caMmiiaM. CaMKu WIpaloT JOMWHUPYIOIIYIO POJib
TOJIBKO Y HEKOTOPBIX OoJiee majekux BUAoB (ojieHH, 3yOpnl). [lo MHeHUIO
HEKOTOPbIX aBTOPOB, 3alpeT Ha KPOBOCMEILIEHWE CYIIECTBYET U B HEKO-
TOPBIX XKUBOTHBIX COOOIIIECTBAX (MaKakKu M IIMMIIaH3e).

Jloucropuueckas JenoBedeckas ceMbsi. Kak U npyrue craaHble
MJIEKOTUTAIOIE, MePBOOBITHBIE JIIOAU, HECOMHEHHO, MPaKTUKOBAIU
0OMEH cympyraM, 1o MeHbIlIeii Mepe, HauMHasl C ONpeaeJIeHHOTO Bpe-
MeHU. OJHaKo 4esjaoBevyecKkasi CeMbsl OTIMYAETCSl OT KMUBOTHOW CeMbH
JBYMSI 4epTaMU: BaXKHOCTBbIO OOIIECTBEHHOU POJIM CEKCyaJlbHOCTU U
KOHTpPOJIEM Haj TUIOJAOBUTOCThIO.

B yenoBedeckux OOIIECTBAX CEKCYaJIbHOCTh SIBISIETCSI TTOCTOSIH-
HbIM $SIBJIEHWEM OOIIIECTBEHHOM XWU3HU IJ1s1 UHAMBUIYYMOB, MPUHAJIe-
JKaIlUX K BO3PACTHOM KaTeropuu, COCOOHON K Pa3MHOXEHUIO: U3 BCEX
MPUMATOB TOJIbKO Y CaMKM YeJloBeKa He ObIBaeT 3aTSXKHBIX MEepUOI0B
TE€YKHU, U OHA OCTAeTCS TTOCTOSIHHO MPUBJIEKATEIBLHOMN IJIsI cCaMIIOB. DTO
MOJIOXKEeHWE SIBJASIETCSI UICTOUYHMKOM HaMpsIXKEeHUs, TaK KaK OHO yCyryo-
JIIET U MPOJJIeBAE€T COMEPHUYECTBO MEXAY CaMIlaMM, YTO OOYCJIOBJIU-
BaeT HEOOXONMMOCTh 0oJiee XXECTKOro peryaupoBaHMs OpauyHbIX COIO-
30B U, MOXET OBITh, U300peTEHUSI MOHOTaAMHOIo OpayHoro cor3a. Kpo-
M€ TOro, e€cjiv B OOJIbIIMHCTBE COOOIIECTB MJIEKOMUTAIOIIMX caMKa
3a00TUTCSA O MaJEHbKUX JETSIX, TO B YEJIOBEUYECKUX OOIIECTBAX CEKCY-
aJbHOE pasliesieHue Tpylda BbIpakeHO 0ojiee 4yeTKo. DTO OOYCIOBJIEHO
TEM, UYTO TMEPBOOBITHBIC JIIOAU CTOJKHYJIUCH C ABYMSI HEOOXOIUMOCTSI-
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MU, KOTODPBIX HE 3HaJIM TPUMAThI: OXOTa, Ha KOTOPYIO HEJIb3sl ObLIO
OpaTh MaJIEeHbKUX JIETEN, KOTOPbIE NOJKHBI ObUIM OCTaBaThCsl CO CBOMMU
MaTepsiMM, TTOCKOJIbKY YeJIOBeUeCKUil peOeHOK pa3BUBAETCSI MEJIeH-
Hee, YeM JETEHbII XWBOTHOTO; COXpaHEHME OTHS (YeJIOBEeK MpsSIMO-
XOmsIuii ymen moOwiBaTh ero yxe mnpumepHo 400 000 jetr Tomy Ha-
3a]1) — 9Ta 3a00Ta Bo3jarajach MpPeuMyIleCTBEHHO Ha XXeHIluH. «[Ipu-
pydyeHue» OTHs SIBJIsIeTCS, IO HallleMy MHEHMIO, OCHOBHBIM 3TalioM B
Mpolecce YCJIOXKHEHUsT OOLIECTBEHHOM XU3HU, YeM U OOBSICHSIETCSI €ro
OTHOCHTENILHO TO3[Hee MOSBJIEHUE B YEJIOBEYECKONH UCTOPUM .

KoHTposib HajJ MJIOAOBUTOCTHIO MOSIBUICS 1O HEOOXOAMMOCTU He-
CKoJIbKO paHbliie. OH BO3HUK, 0€3 COMHEHMS, B OYEHb JPEBHEE BpEeMs
(or nByx n0 mosiyTopa MUJUIMOHOB JIET TOMY Hasall), KOrga 4ejloBeK
Hayuyuscsl 3allMIIaThCs OT HamaleHWi XXUBOTHBIX. MOXHO ObLIO ObI
CYuTaTh, YTO BOIHA MOIJIa 3aMEHUThb AEWCTBUSI rpabuTesieii, HO OHa
MOSIBWJIACh HAMHOTO Mo3Xe. TakuM o0pa3oM, OUEBUAHO, YTO IOUCTOPU-
YECKUI YeJOBEK NOJXKEH ObUI MCIOJb30BaTh Pa3jMyHble METOJbl KOH-
TPOJsl Haja TUIOJOBUTOCTBIO: TPOJIEHUE TepuoJa KOpMJIEHUsI MaTte-
PUHCKMM MOJIOKOM, CEKCyalbHbIe Taly, abopT (MOXeT ObIThb), NETO-
youiicTBo (03 COMHEHMS).

MOXHO cuecTb 3TW CBEJIEHUS TOBOJbHO CKyAHbIMU. OMHAKO 3TO He
TakK, €CJIM OCO3HATh OJWMH YPE3BbIYAliHO BaXKHBIN (haKT: Korjaa 4yesioBeK
BCTYNUJ B TO, UTO Mbl Ha3biBaeM M cTopueil, OH He TOJIbKO HU300pes
CEMbIO, HO W TpUIaJ POACTBEHHBIM CTPYKTYpaM HAaCTOJbKO YTOHYEH-
Hble U CJIOXHBbIE (DOPMBI, UTO <«LMBWIM30BaHHBIE» OOIIECTBA MPaKTH-
YeCKM HUYEro He J00aBMIM K HUM, a, HAa00OpOT, JaxXe OOCTHWIM UX,
nepejaB rocyaapcTBy MyHKIIMU, KOTOpble paHee BOzjarajuch Ha ce-
Mblo. CUCTEMBI POJCTBA B TPaIMLMOHHBIX OOIIecTBaxX c(opMUpoBa-
JIUCh B OCHOBHOM JI0 3TOTO 3aKara.

§ 2. Cucremsl poacTBa

He cymectByer cucTteMbl poacTBa, €IMHOM MJISI BCeX OOIIECTB:
HaM M3BECTHHI IIPUMEPHO BOCEMBCOT TAKMX CUCTEM, KOTOpBIE TEM HeE
MEHEEe MOXHO pa3Je/JuTbhb Ha YeThipe OCHOBHBIX Tuma. Kpome Toro, B
KaxkIOM KOHKPETHOM cjiydyae, MACHTUYHbIC POJICTBEHHBIC CBSI3U BOBCE
HE O3HAYAIOT UACHTUYHBbIE OTHOIIeHUs. [103TOMY MBI JOJDKHBI CHavasia
M3JI0XKUTh HECKOJIbKO OOIIMX MOHATUI U3 TEPMUHOJIOTUM POACTBA. 3a-
TeM Mbl U3YyUYUM JIBE OCHU, MEXIY KOTOPHIMM BIIMChIBAeTCS Ji0bast ce-
MbSI: POJACTBO M Opak. M, HakKoHEl, MBI OINpPEACINM MECTO CYIIpYXKe-
CKOI CeMbM BHYTPU POACTBEHHBIX OOpa30BaHMIA.

! Jlaxe B Haule BpeMs YNOTPEOJIAIOT BBIPAXEHUE «KEHLIMHA Yy OvYara,
0003HavaolIee XEeHIIMHY, HE 3aHMMAIOILYIOC] HMKaKOM IpodecCHOHaIbHOI
JeATeIbHOCThI0. UTO KacaeTcs «IpUpydeHMsl» OTHS U €ro MOCHEICTBUIMA sl
YCIOXHEHUSI COLMATIbHOM opraHm3aluu — cM.. Perles C. La naissance du
teu // Historia. 1987. Ne 105. P. 28—33.
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A. Tepmunoaocuss u mepmunoaocuueckue
cucmemst poocmea

JI1o6oe 00ILeCTBO MCMOJIB3YET CHelMalbHble TEPMUHBI IJisl 000-
3HAYCHUS JINII, CBI3aHHBIX Y3aMH POIICTBA, HO 3a9aCTyIO 3TH TCPMUHBI
WMEIOT pa3IMUHbIA CMBbICA. B 3aBUCMMOCTH OT TOro, Kak MOHUMAIOTCS
POICTBEHHbIE OTHOIIEHUSI HA OCHOBAaHUM 3TUX TEPMMUHOB, Pa3iuyaioT
YeThIpe OOJBIIMX TEPMHHOJOTUYECKUX CHUCTEMBI.

I'pacdnyeckue mMoCTpoeHHs, UCHOJIb3yeMbIE IJII OTOOPAKEHHs POJI-
CTBeHHbIX CBsi3eil. [1pexxkae yeM MPUCTYNMUTh K U3YyYEHUIO TEPMHHOB
pOICTBa U UX OOBEAMHEHUS B CUCTEMbI, CJIEAYeT 3alIOMHUTD, XOTsI OBl B
MWHUMAJIBHO# CTEeTIeHN, OCHOBHBIC TpapUIecKre IMOCTPOCHMS, UCIIOIb-
3yeMble ISl OTOGPaXEHUs! POIACTBEHHBIX CBs3eil' MO0 MMEHHO B 3TOM
00JIaCTM aHTPOIIOJIOTUsI pa3paboTajia caMble TOYHbIE (OPMYJIUPOBKHU,
KOTOpPBIE YaCTO IMOYTHU TaKKe TOYHBI, KaK MareMaThdecKue (popMyIIbl.

Tlon A CMYCKOM o> O HEHCKMHA non» l:l «HenudpdhepeHim -~
@ POBaHHBLIH HOa»

Bpax [ roe = 3”ak Opa4HOrO COI03a
EavHORpOBHEBIE A «CYNpysKecKas napa»
OTHOLIEHWA
[ | T. €. m «oxuH GpaTt u
OnHa cecTpa»
OTHOWEHHA L T. €. «eTH OOHOM Cyn-

TIPAMOTO POACTBa Py ecKol naphl»

B moGoit fmarpaMme poAcTBa OCHOBaTelb

poaa, T. €. UL, HAYMHaA C KOTOPOIo poj-

CTBEHHLIE OTHOLIEHHMA NPHOGPEeTAInT
g cMBICT, oDoZradaeTead CMMBONOM S

Ina ofo3Hayenua cMepTH MCHOALAYETCH HAKJOHHAM 4epra, KOTOPOi
[epeYepKMBAKT CUMBOJ, 0003HAHAIOLIMIA COOTBETCTBYILLET0 POACTBEHHMKA,

T e & /Q/JZ//@/

' Cm.: Zonabend F. De la famille. Regard éthnologique sur la parenté et la
famille // Histoire de la famille, T.1. Paris, 1986. P. 22.
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Tepvunbl poacTBa. Mbl 00s13aHbI MopraHy 3a pa3paboTKy pa3iu-
YUii, KOTOpbIE MO3BOJISIIOT Jy4llle MOHSITh Pa3HOOOpa3HbIe 3HAYEHUS
TEPMUHOB pojcTBAa. UMEHHO OH TEpBBIN 3aMETUJ, YTO OOWH U TOT Ke
TEPMUH MOXET 0003HayaTh pa3jMyHbIE TOJOXEHUS Ha reHeaornye-
CKOM JIpeBe, TorJa KakK OMHO M TO Xe TOJIOKEHHEe MOXeT 0003HaYaThCs
pa3NTUYHBIMU TepMUHaMU. B mepBoM ciydae pedb WAET O KilacCudu-
KallMOHHOM TEPMUHOJIOTUM: OOMH M TOT XK€ TEPMUH MOXET CIYXUTh
IJ11 0003HaUYeHUsl OTLA U OpaTheB OTLIA, YETKO OTHAEJSIS UX OT OpaTheB
Marepu, B TO BpeMs KakK JAPYTMM TepPMUHOM O0O3HAuyaloTCsl MaTh U ee
CECTPBbI, YETKO OTAEJSISI UX OT CecTep OTHA. TaKuM MyTEM MPOUCXOAUT
CMEIIEHWE TPSMBIX U HEKOTOPBIX MOOOYHBIX POACTBEHHUKOB. Bo BTO-
poM ciy4yae peub MUIET OO0 ONucaTeJbHONW TEPMUHOJOTMM: AJsi OOJb-
el TOYHOCTM OJHO U TO X€ TMOJIOXEeHHWE Ha TeHeaJloTMYecKOM IpeBe
MOXET 0003HA4YaThCsl HECKOJIbKUMU TEePMUHAMMU.

JIuiio, HauMHas ¢ KOTOPOTO POACTBEHHbIE OTHOIIEHUS TpUodpeTa-
IOT CMBICI, 0003HavyaeTcss TepMuHOM «SI» («Ego» — mo-narteian) Tak,
netn «fI» — 2TO ero ChlH WKW €ro J04b, WX POAUTEM — CYNPYT U
cympyra; OeTH II0 OTHOIIEHMWIO APYr K ApYry — OpaT WM cecTpa.
Bonee oTmaneHHble OTHOILIEHUSI POJACTBA MO OTHOIIEHUIO K 3TUM pa3-
JIMYHBIM YPOBHSIM OO0O3HAYalOTCSl IPYTMMU TEPMMHAMU: BTOpas CTe-
IeHb POACTBA IO Bocxonsiueil nuHuU oT A (memymika, 6abyimika). Ta-
KUM 00pa3oM pasaessiioTcsl MpsiMble M MOOOYHbIE poACTBeHHMKU. Ha
NMpakTuKe oba TUMa TEPMMHOJIOTMU MCIIOJb3YIOTCS OAHOBpeMEHHO. B
HalllMX OOIIECTBaX, KOTOpPble Ha TMEPBOE MECTO CTaBSAT CeMblo, (hopmu-
PYIOILYIOCSI BOKPYT OTHOTO SiApa, TEPMUHBI OTell/MaThb, CbIH/I0Ub, CYII-
pYr/CyIpyra SIBISIFOTCS OMUCATEIbHBIMM: OHM 0003HAYAIOT JIMIITb OTHO
MOJIOXXEHWE Ha TeHealornueckoM JApeBe. [10CKobKy Mbl yensieM MeHb-
11ee BHUMaHKWe MOOOYHBIM POACTBEHHUKAM, TEPMUHbBI, UCIOJIb3yeMble
IJIsT UX OOO3HAYEHUsI, SIBISIOTCS KJacCU(UKAIMOHHBIMU. TepMUHOM
«UIEMSIHHUK» 0003Hauajicsl KakK CbhIH OpaTa WiM cecTphl S, TaK M ChIH
Opara wiaM cecTpbl cynpyrd Sl m maxe chIH IBoropomHoro oOparta 1.
PaBHBIM 00pa3oM TEPMUH «IBOIOPOAHBIN OpaT» MCIOJIb3YETCS KakK JJIst
0003HaUYeHUST OJU3KOTO POACTBA (EAMHOKPOBHBIE TBOIOPOAHBIE OpPaThsI),
TaK U Ui 0003HAYECHUSI 3HAYUTEJIbHO 0OoJjiee JaIbHEro pPoJNCTRA.

Boo06iiie ucnosib3oBaHWE TEPMUHOJOTUN POACTBA B TPAIMIIMOH-
HBIX OOIleCTBaX OTJIMYAETCS OOJbIIEH CIOXHOCThIO, YeM B COBPEMEH-
HBIX OOIIEeCTBaX. DTa CIOXHOCTh OTHIOAb HE SIBJSIETCSI TUIOAOM IIpH-
CTpacTusl K pa3HOro poja ycioxHeHusiM. OHa OObSICHsIETCS Tpexie
BCEro TeM, YTO B TPAAMILIMOHHBIX OOIIECTBAaX Ha CEMbIO JIOXXUTCS Ha-
MHOTO OoJjibllle (PYHKIIMI, yeM B OOIecTBaX COBpeMeHHbIX. [loaToMy
TpaguIIMOHHBIE OOIIECTBAa HYXAaloTcs B Oosee AeTajlbHO pa3paboTaH-
HBIX CJIOBape M rpaMMaTuhKe, YeM cOBpeMeHHble obiiectBa. Eciau xeH-
IIMHAa Ha3bIBaeT «OpaToM» KaKOro-TO JBOIOPOMHOTO OpaTa, 3TO O3HaYa-
€T, YTO OpakK CO BCEMU €ro 3KOHOMUYECKMMHU W TOJUTUYECKUMU TO-
CNIECTBUSMU HE MOXET MMeThb MecTta. HampoTuB, oHa Ha30BET «CyIl-
pPYroM» JIpyroro CBOErO JBOIOPOMHOr0O OpaTa, POJACTBO C KOTOPBIM OT-
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HOCHUTCS K KATETOpMH, B KOTOPOI OpaKu MOOIIPSIIOTCS 0011ecTBOM. JIpy-
MMM CJIOBaMM, OMOJIOTMYECKHE CBSI3U BbIpaXxaloT JIMIllb OIWH U3 ac-
MEeKTOB POJCTBEHHbBIX CBSI3Eil.

HMmMeroTcst U Ipyrue crnocoObl MCIOJIb30BaHUs TEPMUHOB POJCTBA
111 0003HaYeHUs uepapxuu. PoacTBeHHas CBI3b MOXKET ObITb 0003Ha-
yeHa pasIMYHBIMM TePMUHAMHU B 3aBUCUMOCTH OT KOHTEKCTa, B KOTO-
pOM OHa paccMaTpuBaeTcsi, U OT HMEePapXUUYEeCKOro MOJOXEHUS TOro,
KTO ee BblpaxaeT. Curyauusi, TpeOylolasi MCIOJb30BaHUSI KaKOro-
JIM6O ompeesIeHHOTO TepMUHA, MOXET KJacCU(ULIUPOBAThCS KaK CU-
Tyallusl oOpallleHUsI: o0pallasich K pOJACTBEHHWKAaM, MX Ha3bIBalOT OIl-
peneneHHbIM oOpa3oM. Tak, HampuMep, B HalllMX OOlIecTBax, obpaiia-
SICh K POAUTENSIM, peOEHOK TOUTH BCErla Ha3blBaeT UX Iafa Wiu Mama
(yMeHbIIUTEIBbHBIE OT OTell U MaTh). Co CBOEU CTOPOHBI, 0OpaIasich K
CBOUM [IETSIM, POJIUTE]IM HA3bIBAIOT UX 0 UMEHU, a He ChIH WJU J0Yb.
MoxeT UMeTb MECTO TaKXe CUTyalusl YIOMUHAHUS: TOBOPS O PONCT-
BEHHMKAaX, MCMOJb3YIOT OIpeeJeHHble TEPMUHBI i1 UX 0003HAUCHUSI.
B Hammx oOluecTBax JAeTM HCIOJb3YIOT B TaKOM CJydyae TEPMUHBI
oTell WM MaTh (WM Tara U Mama), a POAUTE]U HUCIOIb3YIOT TepMHU-
HbI CbIH WJIN JI0Yb.

[TpuBeneHHBIN MpPUMEP XOPOLIO TMOKAa3blBa€T, B KaKOW CTENEHU
BO3MOXHOE€ PACXOXIEHUE MEXIY TEpMUHAMU OOpalleHUs] U TepMUHA-
MM YNOMUHAHUS MOXET OBbITb BaXKHO MJISI OTOOpakeHUs HEKOTOPBIX
aCIeKTOB POJICTBEHHBIX OTHOIIECHWI: CO CTOPOHBI JeTeil TEPMUHBI He
MEHSIIOTCS, TOTJIa KaK CO CTOPOHBI POJIUTENIE OHU U3MEHSIOTCS B 3aBU-
CUMOCTU OT KOHTEKCTaM, W UCIOJb30BaHWE MMEHM B CUTyalluu obpa-
LIEHUsI CBUIAETEIbCTBYET O CTPEMJICHUM DPOJUTENIel COXpaHUTh IMOJI0-
JKEeHUe TpeBocxojacTBa. HanmpoTtus, B Hallle BpeMsl B HEKOTOPBIX CeMb-
SIX, TI€ POJAUTENN TPOSBISIOT XKeJIaHUE CMSTYUTbh WU BOBCE CTEPETh
“epapXuyeckKuil xapakTep STOro OTHOIIEHWS, OHM ydaT CBOUX JeTei
o0pallaThCcsl K HUM 10 UMEHHMU.

Takue Bapualuy B UCIOJIb30BaHUM TEPMUHOB POACTBA MOTYT Ha-
BECTU Ha MbIC/Ib, YTO Pa3HOOOpa3ne TEPMUHOJIOTUUYECKUX CUCTEM SIB-
JIsieTcsl HeM30eXXKHBIM. DTO BOBCE HE TaK, MOCKOJIBKY yIaJIOCh KJIACCU-
GuMpoBaTh UX MO HECKOJBKUM KPYIMHBIM U OCHOBHBIM THUIMaM.

Tunosiorust TepMuHOJIOTHIecCKMX cucreM. HanbGosee ynoBneTBoO-
puTesibHas Ha CErONHSIIHUM IeHb TUITOJOTHS Obla pa3paboTaHa BIep-
Boie B 1949 r. I'. II. MapnokoM. Ha ocHOBEe CpaBHUTEJIBHOTO U3YyUYEHUS
JIBYXCOT TATUACCITU OOIIECTB, pa3dpPOCAHHBIX 1O BCEMY MUpPY, BTOT
aBTOp WACHTUDULMPOBAT OOJbUIME TUIBI TEPMUHOJIOTMUYECKUX CUC-
TEM, OCHOBaHHBIX Ha TEPMMHaX, ciyxaliux A ajas o603HaYeHUs ero
€IMHOKPOBHBIX OpaTbeB, €ro mapasjejbHbIX TBOIOPOJHBIX OpaThbeB U
€ero NnepeKpecTHBIX JIBOIOPOIHBIX OpaTheB'. JIBe MOCIEIHUE KATEropun
HEU3BECTHbI HalllUM OOLIeCTBaM, B TO BpeMs KakK B OOllecTBax Tpaau-

" Murdoch G. P. De la structure sociale. Paris, 1972. P. 357.
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LIMOHHBIX OHM HMEIOT OYeHb OoJjblIoe 3HadyeHue. IloaTomy, Ipexie
4yeM MPUCTYNUTh K udydeHuto tunosnoruum I. II. Mapmoka, cienyer
OTpenenuTh ux 0ojiee YETKO.

310 rpadudeckoe M300paKeHUe BhIpaxkaeT CJEIyIolle OTHOIIEe-
Hus. Ortenr M ero O6paThsl 0003HAYECHBI OMHUM U TeM XE TEPMHHOM;
Ipyroil TepMuH (TakXKe €IMHBII) 0003HauyaeT MaTh M ee cecTep. Tem
He MEHee €CJIM MbI IIPOBOAUM pa3jindre MeXIy ABYyMs TpyMIlaMu, T. €.
cecTpaMH OTIA, C ONHOM CTOPOHBI, U OpaTbsIMM MaTepu, C APYroi
CTOPOHBI, IJ1s1 0003HAYEHUSI KaXXI0W U3 3TUX I'PYIIT UCTIOIb3yeTCsT CBOI
TepMUH, XOTS TeHeaJlorndeckasl CBSI3b Ha OMOJIOTMYECKOM YPOBHE CO-
BEpIIEHHO OAMHAKOBAa B OOOMX CJIydasXx. DTO pasjudyue MOPOXIaeT
JIpyroe pasanyue B CJIEIYIOLIEeM MOKOJEHUH, T. €. B TIOKOJIEHUU Mapa-
JICJIBHBIX ABOIOPOIHBIX 6paTbeB — ;[eTeﬁ CANMHOKPOBHBIX 6paTbeB OoTLa
(IBOIOPOMHBIN OpaT IO OTHOBCKOM JIMHWM) WJIM CECTep MaTepu (JIBOIO-
POIHBIA OpaT 10 MaTePUHCKOM JTMHWM) U B TOKOJIEHUM IEPEeKPECTHBIX
JIBOIOPOHBIX OpaTheB — JAeTeil OpaTheB MaTepW WJIM CECTep OTIia.

MpbI BHOBb BUAWM, YTO, XOTSI B IJIaHE OMOJIOTMYECKOM 3TU JIBOIO-
pOOHBIE CBSI3W MACHTUYHBI, POACTBEHHbIC OTHOIIEHUS, IOCTPOCHHEIE
Ha 9TUX TI'€HCAaJIOI'MYE€CKUX CBA34X, 6y11yT KBaﬂI/I(bl/lLll/lpOBaTbCH I1o-
pazHomy. IlapannenbHble ABOIOPOAHBIE OpaThsl OyIyT paccMarpu-
BaThCs KaK €IMHOKPOBHBIE M OYAyT Ha3bIBAaThCSI «OpaThs» M <«CECT-
pbl», 4TO OyIeT MNpPeIsITCTBOBAaTh 3aKJIIOYCHUIO MeEXAy HUMU Opad-
HBIX COIO30B, KOTOpbIE OYyIyT CUUTATbCSI KPOBOCMeCUTENbHbIMU. Ile-
PEKpEeCTHBIE NBOIOPOAHBIE OpaThsd M CECTPHI OYAyT pacCMaTpUBAThCS
KaK COIO3HUKM, M OpadyHbIe COIO3bI MEXIY HUMHU HE TOJIBKO BO3MOXK-
HBI, IIOCKOJIbKY HE CUMTAIOTCS KPOBOCMECUTEJIBbHBIMHU, a Jaxe O4YeHb
4acTo XeJlaTeJIbHBI.

B GonbiiMHCTBE OOIIECTB Iapajljie/IbHOE POICTBO SIBJISETCS IIpe-
MSTCTBUEM K Opaky, Toraa Kak MepeKpecTHOE POJCTBO, HA00OPOT, SIB-
JIIETCS CTUMYJIOM K Opaky. IToCKOJBKY OMOJOrMYecK 3TU POICTBEH-
HbI€ OTHOIICHMSI UAECHTUYHBI, IPUYMHBI, 00YCIOBIUBAIOIINE 3TO pa3-
JIN4Kre, MOTYT HOCHUThb TOJIBKO KYJbTYpHBIM XapakTep. Ilo mueHmio K.
JleBu-CTpoca OHU OOYCJIOBJIEHBI 3aKOHOM OOMeHa': OOLIECTBO MOXET
CyI€CTBOBAThb U IIPOJOJIKATBHCA JIMIIb B TOM CJjIydya€, KOraa TI'pYIIIbI,
oOpazylolue ero, oOMEHMBAIOTCS WieHAaMU CBOMX CEME B KadecTBe
cynpyroB. CiegoBaTelIbHO, XOPOIIWii Opak IIpearoaraeT, YTo OAuH U3
JIByX CYMNpYroB OTKa3ajcsl OT MEPBOHAYAIBHOTO XEJTaHUSI XEHUThCS
Ha CBOEH cecTpe WJIM BBIUTU 3aMyX 3a CBOEro Opara ¢ TeM, 4TOObI
OTIATh MX JAPYroil IpymIe, OT KOTOPOM OH, B CBOIO OuYepelb, ITOIYIUT
KeHy wiam Myxa. IlepekpecTHbIe IBOIOPOIHBIE OpaThbs ITPOMCXOISIT
MMEHHO M3 OpakoB TAaKOTo TWIIA: B CJydyae ABOIOPOAHOro Opara o
OTLOBCKO JWHMU OTell Sl yCTynmua omHy U3 CBOMX CECTEp TPEeThbeMy

' CM.: Levi-Strauss C. Les structures elementaires de la parente. Paris,
1967. P. 150—152.
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JINIY BHE ﬂaHHOﬁ CEMbU, B PEIYJbTATE YEIro MOABMUJICA HaA CBET ITOT
JIIBOIOPOAHBIN Opar; B cliydyae ABOIOPOTHOTO OpaTa IO MaTepUHCKON
JvHUM MaTh A ycTymuia OZHOTO M3 CBOMX OpaTheB XKEHIIMHE, MpU-
HaJjexanei k apyroii rpymre. [TocKoIbKy OHU MOSIBJISIIOTCST HA CBET B
pe3yjibTare OpauyHbIX COIO30B, 3aKJIOUEHHBIX B COOTBETCTBUM C 3aKO-
HOM OOMeEHa, TTepeKpPEeCTHBIE TBOIOPOIHBIE OPAThsl M CECTPHI MOTYT BCTY-
MmaTh B OpaK MeXOy coboil. DTUM ke OOBSICHSETCS 3alIpelieHne BCTy-
MmaTh B OpaK MapajielibHbIM JBOIOPOAHBIM OpaThsiM U cecTpaM: B Cly-
yae IBOIOPOJHOrO OpaTa Mo OTLIOBCKOM JTUHUM oTell Sl He oTKaszajcst OT
BO3MOXHOM Cynpyru, MOTOMY 4YTO €ro 6par MMeeT OAWMHAKOBBII ¢ HUM
MOJ1; B cllyyae IBOIOPOMHOIO Opara Mo MaTepUHCKOU JMHUM MaTh S He
OTKazajgach OT BO3MOXHOIO CYIpyra, MOCKOJbKY ee cecTpa UMeeT OJu-
HAKOBBIN C HEW MOJI.

Bpar Cecrpa Oren MaTb Bpar Cectpa
Ori1a OTtna Matepn Matepu

AOAAOAOA

Herut Heru Bpar A Cecrpa Deru Hern

Bpara Cecrph Bpara Cecrphl

Oria Orua Marepu Marepu
Tlapanneasuse A IlepekpecTHble
LBOIOpPOAHbIE BGPATHA IOBOIPOSHBIE BpaTha
u cecrper A u cectpel f

® ©

DTU Xe NaHHble MOTYT OBbITh M3JI0XEHBI B HECKOJILKO OTJIMYAlO-
meMcsl 1 6osiee cxkaToM BUIIE, €CIU oO0paTUTh BHUMaHUE Ha TOT (akT,
YTO pa3jnyve MeXAy MEPEeKPEeCTHBIMU M MapauIeIbHBIMU JIBOIOPOJI-
HBIMU OpaTbsIMM U CECTpaMU SIBJISIETCS CJENCTBMEM OMHOJMHEHHOM
POICTBEHHOM CBSI3U. B 3TOM THME pONCTBEHHOM CBSI3U ASIABS IO OTIIOB-
CKOW JIMHUU 3aHUMAIOT TO Xe TMOJO0XeHNe Ha TeHeaJorMueckoM JApeBe,
YTO M OTell MO OTHOIIeHWIO K S (pOICTBO MO OTLOBCKOW JUHUM), a
TeTKM O MaTepUHCKON JMHUM 3aHMMAIOT TO Xe TOJIOXEHHE, YTO U
Math A (poacTBO MO MaTepUHCKOUW JUHMM). JIeTKO MOHSTH, YTO JIETH,
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pPOOUBIINECS B pe3yabTaTe OPakKoOB 3THUX OSALEB IO OTLOBCKOW JIMHUU
WIA TETOK 10 MaTePUHCKOM JTMHUM, CYUTAIOTCS OpaThsIMU U CECTpaMM
U, CJIeNOBaTeJIbHO, HE MOTYT BCTYHaTh B Opak MeXmy COOOI.

OpHako He Bce OOIeCTBa CBSI3LIBAIOT OAMHAKOBEIE IOCJIEICTBUS C
STUMU IBYMsI TUIIAMU POACTBA, YTO BUIHO, B YACTHOCTH, M3 CJIEIYIO-
mieit TabauLel, moctpoeHHoit ®. 3o0HabeHIOM

Ockumoc E 7 11 = X] E = EnuHoKpoBHBIE OpaThs
I = U CecTpbl

Fasaen E=H=X I = IlapanmenpHBIE IBOIO-

Mporez [E=II]=X pOIHbIE OpaTbhsl U CECTPhI

4 X = [IlepekpecTHbIE ABOIOPOI-

_ _ Hble OpaThsl U CECTPHI
Omaxa [E=1]] 7 < Km Xo = IlepekpecTHBIE IBOIOPOI-

Xo HBIEe OpaThs M CECTPHI 1O
- - Xo OTLOBCKOW JUHUM, ACTU

Kpoy [E =1I] y <: o CecTpb! ot
XM XM = IlepekpecTHbIE ABOIOPOI-
Cymanen E =II = Xo = Xwm HBIE OpaThsd U CECTPHI
r / MO0 MaTepUHCKOW JIMHUH,

JIeTu OpaTa MaTepu

(Ha3Banue, maHHOe KaxXAOMY THITY, SIBJsIeTCSI Ha3BaHMEM HapoJ-
HOCTH, Y KOTOpO OH ObLI OIMCaH BIEpPBbIE, HO OHO MOXET YIOTpPeO-
JISITHCSI TI0 OTHOILICHUIO K CAMBIM Pa3IMYHBIM OOIIECTBAM.)

DCKUMOCCKasl CHCTeMa SIBISETCS CUCTEMOI TOrO X€ TUIla, YTO U
CHCTeMa, CYIIeCTBYIOIIasi B coBpeMeHHON DpaHIUU: MMeeTCsT pas3iv-
Yre MEXIY POINHBIMM M JBOIOPONHBIMHU OpaTbsIMU U CeCTpaMu, HO HET
pa3auuyMs MeXIy IapaUleIbHBIMU IBOIOPOIHBIMU OpaTbsIMU U CECT-
paMHu M IIepeKPEeCTHHIMU ITBOIOPOAHBIMM OpaThsIMU U CECTPaMU Kak II0
MAaTepPUHCKOM, TaK M II0 OTIOBCKOM JMHUSIM. DTa CHCTeMa CTaBUT Ha
TepBOE€ MECTO CeMbl0, 00pa30BaHHYIO BOKPYT OMHOIO Sipa M pacroyio-
XKEHHYIO B LIEHTpE OOJIBIION0 COOOIIECTBA KPOBHBIX POACTBEHHUKOB.

HanportuB, rasaiickasi cucTeMa OTAAaeT MPUOPUTET OOJbIIONH ce-
Mbe€: OTLIOBCKasl M MaTepUHCKAs JIMHUKM CMBIKAIOTCS 1 BCE WICHBI KaXK-
JIOTO TIOKOJIEHHSI 0003HAYaIOTCS OOMHUM M TeM XXe TepMUHOM (HaIIpH-
Mep, CecTpy MaTepu M CEecTpy OTIla Ha3blBalOT MaTepsiMu, a OpaTa
oTLAa U OpaTa MaTepu — OTLAMHU).

Hpoxkesckas cucremMa IPOBOAUT pa3indre MeXAy IapajieabHbI-
MU IBOIOPOIHBIMU OpaThsIMM U CECTpaMM, KaK IO OTIOBCKOM, TaK U 110
MAaTepPUHCKON JTMHUSIM, M POOHBIMU OpaThsIMH U CECTpaMH, CTaBs UX
OTIEJbHO OT BCEX MEPEeKPECTHHIX IBOIOPOIHLIX OpaTheB U CecTep, Kak
MBI 3TO Y€ BUICIU BBIIIE.

CymaHcKasi TepMUHOJIOTUSI TIPOBOIUT pa3inure MEXOY IBOIOPOI-
HBIMU OpaThbsIMU U CEeCTpaMH IO OTLIOBCKOM M MO MAaTEPUHCKON JTIMHU-

' Cm.: Zonabend F. Opcit. P. 26.
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SIM Y HMCIIOJIb3YeT IJIsI MX 0003HAUYEHHUsI OCOOBIM TepMUH (Yallle BCEro
ONucaTeIbHbIN), OTJIMYHBIIA OT TEPMUHOB, HUCIIOJb3yeMbIX AJIsI 0003HA-
YeHUSI POAHBIX OpaThbeB U CECTep.

CucrteMbl Kpoy M OMaxa aHaJOTMYHBI B TOM, YTO OHU HE NEJIal0T
pa3Iuuus MEXIy POAHBIMU U MapasjeIbHBIMU ABOIOPOAHBIMU OpaThsi-
MU U cectpamu. OIHAKO CHUCTeMa KpOY CTaBUT Ha IIEpBOE MECTO MaTe-
PUHCKYIO JMHUIO, a CUCTEMa OMaxa — OTLIOBCKYIO: B cucTteme Kpoy A
OYEHb TIIATEIBbHO pa30MpaeTcs B CBOMX POACTBEHHMKaX II0 MaTEpMH-
CKOI JIMHWHM, CMEIIVBasi B OOHY KaTEeropmio BCEX POACTBEHHUKOB IO
OTLIOBCKOM JIMHUM, C KOTOPHIMU Y HEr0 MEHbIIIE OTHOILICHUIA.

MoXXHO 3aMeTUTh, YTO TEOPETHUUYSCKU MOXHO BBIBECTM €Il OHHY,
MOCJICAHIO, TEPMMHOJOTMYECKYI0 CUCTEMY, KOTopasl He JeJjajia Obl
pas3Inyuii MeXAY eIMHOKPOBHBIMM M NEPEKPECTHBIMU IBOIOPOIHBIMU
OpaThsIMM 1 CeCTpaMU, HO OTJIMYasa Obl MX OT IapauleJIbHBIX JABOIO-
ponHbIX OpaTheB U cectep (T. 6. E = X * II). Hackonbko HaM M3BECTHO,
MOKa ellle HU OJHO OOIIECTBO HE CAEIalo TaKOro BhIOOpa.

Tak oOcTouT AEI0 ¢ HOMEHKJIATYPOil POACTBEHHBIX OTHOIICHUIA.
OmnHako B OCHOBE POACTBA JIEXKHUT CEMbsI, COCTOSINAS M3 JIUHUMN POICT-
Ba, CBSI3aHHBIX OpauHBIMU COIO3aMM.

b. Cucmemwvt podcmeeHHbIX cés13ell

Ecau MbIcauTh aOCTpakKTHO, TO HUYTO HE MeIlaeT MpojjieBaThb A0
0ECKOHEYHOCTH BEPTUKAJIbHBIE OCM CEMbH, YXOAS AaJeKO B IMPOLLIOe
WM Ipoelupys Ux Jajeko B Oymyiee. OnHaKo coBceM He Tak 00CTo-
UT JeJlo Ha TpakTuke. Bce denoBedeckue oOIecTBa MCKIIIOYAOT U3
yyciaa OJU3KUX POACTBEHHUKOB IMOKOJIEHUsI, MPeallecTBOBaBIINE Mpa-
ponutensMm A. [TosTomy Te, KTO MpuHaIeXal K TAKMM MOKOJEHUSIM,
OTHECEHbI B INIOOATbHYIO KaTeropuio MpeakoB Win O0oxecTB. M3 atoro
MOXHO 3aKJIO4YWTh, YTO KaK B 0OOIlIecTBaX YCTHOTO TpaBa, TakK U B
o0111ecTBax MUCbMEHHOTrO TpaBa OJM3KUM POACTBEHHUKOM CUYMTAETCS
JIUII0, KOTOPOE MOT JIMYHO 3HaTh Sl Wiu OAMH U3 ero MOTOMKOB (J1ocTa-
TOYHO HAIIOMHUTb, YTO B HAILIUX COOCTBEHHBIX 0OIIECTBAaX MaMsITh OYEHb
peaKo WIET mayibliie jAemylek W 0abyllek M COBCEM pEeaKOo Malibliie
npagenyuiek v npadaodymek). OgHako Mbl 3HaeM, 4YTO IpedKMW Bcerda
HaXONSTCS CPeAu XKUBYIIMX, JaXxe €CIuM BOCIIOMUWHAaHWE O MX 3eMHOM
KM3HU CTUpAeTCsd B MaMSITU 4Yepe3 HECKOJbKO MokoseHuil. TeM He
MeHee TIpeIKU UTpaloT Ype3BbIYailHO BaXKHYIO pOJIb B T€HEaJOTHM.

CylecTByeT MHOXECTBO CIOCOOOB oInpeneaeHus pojactBa. Bme-
cre ¢ M. AJuIMOTOM MBI TIPOBEAEM pa3andue MeEXIY COOOLIecTBAMU U
rpynmnamMy poJACTBEHHUKOB C TeM, YTOObI 3aT€M M3YYUTh BOIPOC O TOM,
KakK 3TU POJCTBEHHWKU HaCIeAYIOT UMYLIECTBO.

CooOmecTBa poacTBEHHMKOB — poaHsa. Coo0llecTBa pOACTBEHHU -
KOB COCTOSIT B OCHOBHOM M3 POAHU. [ToHSTHE «pOaHS» 0OBEAUHSIET BCEX
JIMLI, ¢ KOTOPbIMU JaHHbBI MHIAUBUAYYM MPU3HAET OTHOIIEHUS POJACTBA.
CoaepxaHue 3TOTo MOHSATHSI MOXET MEHSTbCS: OHO MOXET JIMOO BKIIIO-
4YaTh BCEX KPOBHBIX POJCTBEHHUKOB JI0 OINPENEICHHOIO KOJIeHa, UCKIIIO-
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yasi CBOMCTBEHHUKOB; JIMOO BKJTIOYATh W TeX W APYTHX; JIMOO BKIIOYATh
HEKOTOPBIX CBOMCTBEHHMKOB, MCKITIOYAs Opyrux. YJIeHBI pOIHHU, CIIEIO-
BaTeJIbHO, BCErIa SIBJISIIOTCS POACTBEHHMKAMM JAHHOTO WHIMBUIYYMa,
HO B 3aBHUCHMOCTH OT BBIOpaHHOI (OpMYJIbI OHU HE 00s3aTeIbHO SBIISI-
I0TCSl POACTBEHHUKaMHM Apyr Apyra. C Apyroil CTOpOHBI, POAHSI OOBIMHO
BKJTIOYAaeT B ce0sl MEHbIIlee YMCIIO POACTBEHHHWKOB, YeM APYTHe POICT-
BeHHBbIe 00pa3oBaHUsI, TaKKe, HAlIpuMep, Kak pon. Hakoner, 3to coo0-
IIECTBO BeCbMa 3(eMEepHO: CYIIECTBYS JUIIb OTHOCHUTEIHLHO TAaHHOTO
VHINBUIYYMa, POIHS MCUYe3aeT BMECTe C HUM, OHA He IEPEeXOIUT K €ro
rnoroMkaM. OTpaHMYEHHOCTD TTOHSATHUSI «pOIHS» elle Oojiee yCyryoiseT-
cs 3a CcYeT Crocoba OTpeneIeHUsT OJIM30CTH POICTBEHHBIX OTHOILICHMUIA,
KOTOPBI OTEPUPYET Yallle BCETO MOHSITHEM <«CTEIIEHU DPOICTBa».

ITo mpsiMOI TMHUM KOJTWYECTBO CTETICHEM POJCTBA paBHO KOJIMYE-
CTBY MOKOJIEHUI, OTHAEJSIONIMX IMOTOMKa OT TMpeaKa, a Mo IOOOYHOMI
JIMHUA — KOJIMYECTBY CTEMEHEW, KOTOpbIE MO MPSIMOUN JTUHUM OTIES -
10T KaXI0T0 POACTBEHHMKA OT O0Iero mpeaka (OTell M ChIH SIBJISIOTCS
POICTBEHHUKAMHU ITI€PBOM CTENEHU, €4 U BHYK — POACTBEHHUKAMM
BTOPOW CTEIEeHU, OIS U IUIEMSHHUK — POJICTBEHHUKAMU TPEThEW
crerieHn). Takum oOpa3oM, MHIMBUAYYM OKAa3bIBAa€TCSI OKPYKEHHBIM
KpyraMu POACTBEHHMKOB, CMEIIMBAIOIIMX MOOOYHBIX POICTBEHHUKOB,
TIOTOMKOB Y TIPEAKOB M PACIOJIOXEHHBIX B MOpPSAKE yAadeHus (Kpyr
poncTBeHHMKOB S mepBOii cTremeHM BKIIIoYaeT B cebds mereir S m ero
OTIIa M MaTh; KPYI POACTBEHHUKOB BTOPOUl CTENEHM BKJIIOYAET B ceOs
ero OpaTbeB U cecTep, BHYKOB, 0alylleK M AeAylIeK; Kpyr pOACTBEH-
HUKOB TPEThEM CTENEeHU BKJIIOYAET B Ce0sI €ro IJIEMSIHHUKOB M TLIe-
MSIHHUII, ASIbEB M TETOK, NMPAaBHYKOB M IpaBHYyYeK, Mpabalyiiek u
npaaenyuiex u T. a.). CiemoBaTelbHO, MHAUBUIYYM MOXET UMEThb Cpe-
I POJCTBEHHUKOB OJHOM CTEIEHM JIMII, KOTOPbIE HE SIBISIOTCS POACT-
BEHHUKAMM JIpyT Apyry (mpadadyliKa IO OTLIOBCKOM JIMHUW HE SIBIISI-
eTCSI POJCTBEHHMIIEH MSIAN 1O OTLIOBCKOW JTMHUM).

Kpome Toro, momcyer mo creneHsiM MASHTUOULIMPYET KakK POACT-
BEHHUKOB JIU1, KOTOPbIE B FeHEAIOrMYECKOM TIaHe OTCTOSIT JOCTaTOU-
HO JIaJleko OT JAHHOTO MHAMBUAyyMa (HampuMmep, TaKuM o0pa3oM C
JAHHBIM WHIWBUAYYMOM CBSI3bIBAIOTCSl €T0 BHYKU U BHYYKHU, €TO ASIIbSI
U TeTKu). Takoe ToJIoXKeHue He SIBJASIeTCS TeM He MeHee KaKHWM-TO
W3BpaIllEHUEM: OHO SIBISIETCS TIJIOAOM JIOTMKUW, KOTOpask MpeBaIUpyeT
B CJa0bIX U 3(peMepHBIX POACTBEHHBIX coobiiecTBax. IToaToMy moHs-
THE «POAHS» OUEHb IIMPOKO PACHPOCTPAHEHO B COBPEMEHHBIX OOIIEeCT-
BaX, XapaKTepU3yILIUXCS UHAUBUAYATU3MOM, TOMUHUPYIOIIUM BIIUSI -
HMEM rocynapcTBa, KOTOpOe MpearnoyuTaeT UMETh AeJ0 C BeCbMa phbIX-
JIBIMA CEMENHBIMU TPYMIIaMU.

OnHako POJHSI MOXET M03aMMCTBOBaTh HEKOTOPbIE YEPThl Y POIO-
BBIX CUCTEM: B cJlyyae, KOTJa JJIsl HaXOXIEeHMSI CBOMX KOPHEeH Mbl COCTaB-
JisleM TeHeaJloTMUYecKoe IPeBO, Mbl BOCCTAHABIMBAaEM TPYIITY POACTBEH-
HMKOB, UIYILIMX OT OOLIEro MpeakKa, ¢ KOTOPbIM Mbl CBSI3bIBAEM U CeOsl.
PaBHbIM 00pazoMm, (paMuius mepegaeTcs 1Mo OTHOBCKOW JIMHUM, XOTS 3TOT
MPUHLIMI U ociabeBaeT: 00 3TOM CBUAETEILCTBYET, B UACTHOCTH, OObe-
JNIMHEHUE CEMbU BOKPYT MaTepu, KOTOpoe OObIMHO MMEET MeCTO B ciydyae
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pa3Boza; dpaHLy3cKuil 3akoH 1986 r. paspelraer AeTIM HOCUTh aMMu-
JINI0 MaTepu BMecTe ¢ hamMuineil otua. TeM He MeHee pomoBasi CTPYK-
Typa KaK XapaKTepUCTHUKA TPYII POACTBEHHUKOB UrpacT OOBIYHO 3HAYM-
TEJIbHO 0oJiee BaxKHYIO POJIb B TPAAWULIMOHHBIX OOIIECTBaX.

PonacrBeHHble rpynmbl: KJaH, IOTOMCTBO, poa. OOpaTHO TOMY, YTO
MOXET IIPOM30UMTH B POACTBEHHBIX COOOIIECTBAX, BCE WHIMBUIYYMEI,
COCTaBJISIONINE POACTBEHHYIO IPYIITY, SIBJISIOTCS POACTBEHHMKAMU IPYT
JIpYTy, TIOCKOJBKY BCE OHM MHPOUCXOISIT OT OJHOIO MpeaKa, KOTOpPbIit
MOXET OBITh OYEeHb JAJICKUM M Jaxe MududeckuM. B cooTrBeTcTBUU C
IMOJIOXKEHUEM BTOI0 OOIIETro IpelKa BepTUKajbHas OCh POJACTBA MO-
KeT OBbITh 00Jice WIM MEHee IJIMHHON: OT KjlaHa K IIOTOMCTBY, IIPOXO-
151 4epe3 pol, KaK 3TO MOKA3aHO Ha HUXEINPUBEIEHHON TabauLe :

Mudprigecrni
npenok )
Peanburiil ymep- ]
LI Opefroxk
PeanbHsli
JKMBOK
n
IToToMcTBO PEROK Pon
g Knan
—J

Tomomcmeo, pod, waan

KakoB 6bl HM ObLT M30paHHBIM MaciITad, B 3TUX CUCTEMAX TEPMUH
POJCTBO HE SIBJISIETCSI CUHOHUMOM T€pMUHA MOTOMCTBO. B omHONMMHEH-
HOM cucTeMe peOeHOK SIBJISIeTCS IIOTOMKOM CBOMX JIBYX POIMTENIei, HO
OH COCTOUT B OTHONIEHUSIX POJCTBA TOJBKO C OJHUM W3 HUX: C OTIIOM,
eclii peyb MIET O CUCTEMe, OCHOBAaHHOM Ha OTIOBCKOM JMHUM, W C
MaTepblo, €CJIU Peyb UIET O CUCTeME, OCHOBAHHOM Ha MaTEpPMHCKOM
JuHUK (TOrga KaK B POACTBEHHBIX COOOIINECTBAaX ITOHSATHS POACTBA M
MOTOMCTBAa CMEIIWBAIOTCS: MEXAY POACTBEHHUKAMM IO OTILIOBCKOW M
MaTepPUHCKOM JTMHUSIM HET HUKAKOTO Pa3JINnuMs).

1) Ilomomcmeo. OHO BKIIIOUAeT B ce0sT IIOTOMKOB PeabHOIO IIpeaKa,
KOTOPBI ellle XUB, TT0 OTHOILIEHUIO K .

2) Knan. Kitany COOTBETCTBYeT MaKCUMaJjbHasl JJIMHA BEPTUKAJb-
HOI OCHU: OH OOBEAMHSIET MOTOMKOB pEajbHOTO MpejKa, XMBOTO WJIU
yMepIIero, ¢ MU(pUIecKUM IpeaKoM, KOTOPBIi JOBOJIHHO YaCTO SIBJIS -
€TCSl HE YeJIOBEKOM, a XXMBOTHBIM WJIM pacTeHueM. TakuM o0pa3om,

'CMm.: Zonabend F. Op.cit. P. 56
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KJIaH OCHOBaH Ha MOHATUM MU(GHUUECKOTO POACTBA, TOrAA KaK MOTOMCT-
BO N pOa 3MXKIOATCA Ha 6I/IOJ10FI/I‘-IGCKI/IX POACTBEHHBIX CBA3AX. KﬂaHbI
yalle BCEro HOCSAT MMEHA XMBOTHBIX WMJIM PacTeHUil, KOTOphIlE OHU
MCIIOJB3YIOT AJisd TOrO, ‘-ITO6bI BbIACJINTBCA CPpEAM MHOXECTBA APYIUX
KJIAHOBBIX TPYMIT B COOTBETCTBUU C WX TOTEMHBIMH BEpOBaHUSIMH.

3) Pood. O0BennHSST TTIOTOMKOB pEaJIbHOTO YMEpIIETo IpeaKa, pon
3aHMMAET MPOMEXYTOUHOE IMOJOXEHNE MEXAY MOTOMCTBOM U KJIAHOM.
I'eneanornueckas 1IMpPOTa poJa CHJIBHO M3MEHSIETCS B 3aBUCUMOCTH OT
THUMa OOIIECTBA M MOXET BKIIIOUATh B CeOS OT Tpex OO0 JAECSITH IMOKOJie-
Huii. Pon ocHOBBIBaeTCs JIMIIBb HAa BPEMEHU Yepe3 MOCPENCTBO POACTBA.
OH cBg3aH TakKXe U C MPOCTPAHCTBOM: IMOJOOHO TOMY KaK B OCHOBE
KaXJIOTO poia eCTh MpeloK, KaXIblii poi MMeeT CBOE POIOBOE IpPO-
CTPaHCTBO, JOBOJbHO OOLIMPHOE, HA KOTOPOM XUBYT B JaHHBIAA MOMEHT
MOTOMKM OCHOBateJisd poga. Poja urpaet odyeHb BaxKHYIO POJIb BO MHOTHX
TPagULIMOHHBIX 00IIecTBaXx. Heobxoaumo, ciiefoBaTelIbHO, OTMYATh JPYT
OT JIpyra pa3iMyHble MPUHLMITBLI POACTBA, MCIIOMb3YeMbIE 31eCh U OTO-
OpaXeHHble Ha HIKENPUBEIeHHBIX TaOIULIAX
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ITotomiw Cectpul Matepn nio
SCEHCKOM JMHMH

Dlsoopopubie 6patea  Ce€TP2 A Bpar

I'maBa Y. OcHOBHBIEC IOPUANYECKUE OTHOIICHUS

OmHowenus podcmea A myxcckoeo nosa no cucme-
Mme podcmea no myxcckoil aunuu. Cpeay 4YeThIpeX CBOMX
0alyiiek u genyiiek S cBsi3aH peaJibHBIMU y3aMU POJICT-
Ba TOJIbKO CO CBOMM JI€JOM IO OTLOBCKOM JuHuu. Hotom-
KM KEHCKOIO I10JIa 10 OTLOBCKOM JTMHUU BXOAST B YKCIIO
POACTBEHHMKOB, HO HU OAMH U3 HUX HE CUMTAETCSI POICT-
BEHHUKOM Sl 1O OTLIOBCKOM JIMHUU.
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MaTe MaTepn ‘ A M[?:l't‘epu ‘ (nﬁ(fri%i MaTepu

Marepu

Cectpa Matepu Mam @@ A .—l

Bpat Matepu

f no matepuHCcKO
JIMHMHM
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Hetru CecTphi
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Hetn Houepu
CecTpbl

Podcmao no mamepuncekots AuHUL

Poocmeennvie omunowenus A myxncckoeo nonra 6 namu
nocaedosamenvbHuIX NOKOACHUSX NO cUCmeMe Ppoocmeéa no
mamepuHckoi aunuu. Cpenu 4YeThIipeX CBOMX 0aldyliek u
nenyirek S ¢cBsi3aH pealbHBIMM y3aMM POICTBA TOJBKO C
0a0yIIKO# 1Mo MaTepUHCKOW JuHUU. [TOTOMKU MyKCKOTrO
IoJjia 0 MaTePUHCKOM JTUHUY BXOIST B YKUCIIO POIACTBEH-
HUKOB, HO HM OJWH U3 HUX HE CUMTAETCS POACTBEHHUKOM
41 mo MaTepuHCKOM JTUHUM.

Toromgu Ceetpet Matepu Martepu

[0 KEHCKOH JIMHMK
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l A
Hedugdgepenyuposunnoe uan kposnoe podemao

(poAcTBO MO OTLOBCKOW JUHWUM mpeBanupyeT B CeBepHoit Ad-
puke. B UepHoit Abpuke u Ha Manarackape pacnpocTpaHeHO Kak
POACTBO IO OTILOBCKOW, TaK U POJICTBO IO MATEPUHCKOU JIMHU-
sIM; pexXe BCTpedaloTcs oblllecTBa, OCHOBaHHbIE Ha JIBYXJIMHEHHOM
pOICTBE).

Pon urpaer kiiroueBylo pojib B 00OlIeCTBaX, IAe MOJUTUYECKAS U
poICTBeHHasl BiacTh He AuddepeHMpoBaHHb. [loaToMy B Takmux
o0111eCcTBaX POJACTBO OrpaHUYMBAETCS TE€HEaJTorMyeckoi OOIIHOCTHIO
(mpu OTCYTCTBMM MOJUTUYECKON BJACTU TaKOW OOIIHOCTU d0OCTa-
TOYHO MJISI TOro, YTOOBI CO3IaTh KOCTSAK OOIlecTBa), KOTopasl oIllpe-
JesieTcsl MOTOMCTBOM M OpayHbIMM coto3amMu. C JIpyroit CTOPOHHI,
POACTBEHHBIE TpyMNIbl AU GepeHIIUPYIOTCS B 3aBUCUMOCTH OT T0JIa
npenka U xapakTepa POJACTBEHHON CBsI3U ¢ HUM. Bo3bMmeM, Hampu-
Mep, BCeX MOTOMKOB MO XEHCKOU M MO MYXCKOW JIMHUSIM U OyaeM
paccMaTpuUBaTh MX KaK YJEHOB OMHOTIO COOOIIECTBAa: 3TO OydeT He-
nuddepeHuupoBaHHoe poAcTBO. Eciu Xe Mbl onmpeaessieM pOACT-
BEHHbIE OTHOIIIEHUSI B 3aBUCUMOCTHU OT MoJia TpelnkKa, TO pedyb MO-
XKET UATHU O POACTBE IIO OTLIOBCKOI71 njin 110 MaTCpI/IHCKOI‘/JI JIMHUAM,
WIA K€ O IBYXJIMHEMHOM POJCTBE.

7. 3axa3 No 1837.
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a) Oduoauneiinoe POICTBO BCTPEYAETCH OYEHb 4YACTO U MOXET
OBITh POACTBOM MO MAaTePUHCKOW MM MO OTLOBCKOW JUHUAM. B ciy-
yae pOJACTBA HnO MmamepuHckol AuHuu (CUCTeMa, CcyllecTBylolnas, B
YacTHOCTH, y TuieMeHu Hasap (KOxHas Uunus), y Mmunanrkabay (Mumo-
He3us), y TpoopuannoB (Menanesus), y amantu (I'ana), y 6anty (Llen-
TpanbHad Adpuka) u Bo MHorux obmectBax IOro-BocTtouHoit A3un)
OTHOINEHUSI YCTAHABIMBAIOTCS MCKIIOUYUTEIbHO OT POACTBEHHUKOB IO
XKEHCKOW JTMHUM, UMYIIECTBO M COLMAJbHOE TMOJOXEHUE MepeaaroTcs
TaKXe MCKJIIUYUTENbHO MEXIY POJACTBEHHUKAMU MO 3TOi JuHuuU. Pe-
O0€HOK He MPUHAIJEXUT K POAY CBOEro OTIla U HE TMOJyyaeT HacjaencT-
Ba OT HEro: <«OTIOBCKYIO» BJACTb Hajd HUM HMMEET €ro eAMHOYTPOOHBINH
Isas, T. €. Opar ero MaTepu.

OdeHb BaXHO TIOHSTh, UYTO pPOOCMBO NO MAMEPUHCKOU AUHUU
He umeem Huuezo obueeo ¢ mampuapxamom: OOJBIIMHCTBO CUCTEM
pOICTBa MO MATEPUHCKOW JWHUU SIBISIOTCS MATpUapXalbHbIMU B
TOM CMBbICJIe, YTO MMYIIECTBO M COLIMAJIbHBIM CTaTyT MepeaaloTcs
OT eIMHOYTPOOHOIO JsAM NEeTSAM MaTepu, a He OT MaTepu NOouYepsiM.
HpyruMu cioBamMu, 3Ta cuUcCTeMa POJCTBA OCHOBaHa Ha KEHIIWHAX,
HO paboTaeT Ha MYXYWH: €IUHOYTPOOHBIN ASIAST SIBASETCS TJIaBOU
CEeMbM, BJIACTh NMPUHAMIEXKUT MyXKUYMHAM U UX OpaThsiM. Posb Myxka
OYeHb MaJjla, YeM U OOBSCHSETCS TOT (akKT, YTO Pa3BOJAbl OUYEHb
YacThl, a MpoIEeaypa WX YMOpollleHa IO TMpeneiaa B OOIIecTBaxX, OC-
HOBaHHBIX Ha POJACTBE IO MAaTePUHCKOW JMHUU: y TJIEMEHM II0-
IOH (aMepUKaHCKME WHISHMIIBI) eClIM XCHIIMHA XO4eT M30aBUTHCS
OT CBOETO MyXa, €W JOCTaTOYHO MPOCTO BBHIOPOCUTH €ro Belld U3
XUXKUHBI.

PoacTBo Mo oTLOBCKO# JMHUK BCTpevaeTcsl Kak B TPaAULIMOHHBIX,
Tak U B coBpeMeHHBIX obmiecTBax. Ilo muenuto K. Jlesu-Ctpoca, oHO
MpeBaJMpyeT B OOIIECTBax, TAe TOJUTUYECKasi BIAacTh OTHOeJieHa OT
BJIACTU POJCTBEHHOM, TaK KaK OYE€Hb CJIOXHO TPUNUTU K COCYIIECTBO-
BaHUIO TOJMTUYECKON BJIACTU, OCYLIECTBISIEMON TIJIaBHBIM 0Opa3oMm
MYXXUYMHAMM, U POJCTBEHHOU CTPYKTYypbl, OCHOBAaHHOW Ha MaTepUH-
CKOI TMHUU. B OCHOBHOM POJICTBO IO OTLIOBCKOW TMHUW OCHOBBIBAETCS
Ha TeX Xe IpaBWJiaX, YTO U POJCTBO IO MATEPMHCKOW JWHUU, 3a
HUCKJTIIOYEHMEM MoJa TaBbl ceMbU. CylllecTBYIOT, OMHAKO, U pa3Iuvusl.
HecbanaHcupoBaHHOCTh MEXIYy IABYMSI CHUCTeMaMU OOBSCHSIETCS TeM
(akTOM, 4TO MYXUYMHBI B 000MX CIIydasiX CTPEMSITCS COXPAHUTh TOMU-
HUpYIOIllee MoJIoKeHWe. POACTBO MO OTLIOBCKON JMHUU O0JieT4aeT 3Ty
3a/a4y, MOCKOJbKY OHO OOBEAMHSIET MYXUMH, TOrJa Kak POICTBO IO
MaTepUHCKON JIMHUM CBI3bIBAET MYXUYUH M XEHIIUH IO MPUHLIMUITY
eMMHOKPOBUSI.

B cucteme poactBa Mo OTLOBCKOM JTUHMU MYXXYWHBI JOJKHBI 10-
MMHUPOBaTh Hall CBOMMHU CYINpyramu, Tak KakK pOj BOCIPOWM3BOIUTCS
yepe3 MX MOCPeACTBO. B cucreMe poiacTBa MO MaTepUHCKOUN JUHWUU
MYXXUYUHBI JOKHBI YAEPXKWBAaTh CBOMX CECTEp, TaK KaK 3TU TOCHE-
HME AaloT XW3Hb AETSIM poaa. B cucreme poacTBa MO OTIOBCKOM JIM-
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HUU OpadHast KoMreHcauus (LeHa, yiuiadruBaeMasi pOAUTEISIMU XXKEeHU -
Xa POJUTENISIM HEBECThbI) OUEHb YacTO Oojiee 3HAYUTENIbHA, YEM B CHC-
TeMe POJCTBA [0 MAaTEPUHCKOM JIMHUU, B KOTOPOM XEHUX OTHIOAbL HE
3aMHTEPECOBAH B TOM, YTOOBI ILJIATUTh BBICOKYIO KOMIIEHCALIUIO, I1O-
CKOJIBKY BIIOCJICICTBUM XX€Ha OUEHb JIETKO MOXET Pa3BEeCTUCh C HUM.
Haxkonell, B 0COOEHHOCTH BBIOOp MECTa XXUTEJIbCTBA CyIIpyraMu B pas-
HBIX CHCTEMAaX POJCTBA BJIEYET 3a COOOM pa3HbIe mocieacTeus. [1pex-
JIe BCEro CjeAyeT OTMETUTh, UTO CYIIECTBYET MHOXKECTBO BO3MOXHBIX
BapUaHTOB:

A — cynpyru XUBYT BMECTE€ C POJCTBEHHUKaMHU MYXa IO
OTLIOBCKOW JINHWWU;

b — cynpyru XuByT TaM, e XUJI MyX IO XK€HUTHOBI, UJIN TaM,
IJIE OH PEUIWJ XHUTh MOCJE KEHUTHOBI;

B — cynpyru XuBYT BMeCTe ¢ POJCTBEHHMKAMM KE€HbI 110 MaTe-
PUHCKOUJIMHUU;

I' — MyX mepexomuT XUTh Tyaa, TAe XWJia XeHa 10 3aMyXeCTBa;

d — cynpyru XuBYT BMECTE C OpaThsIMU KEHBI;

E — Myx sgBasieTcsl AUIIb CEKCyalIbHBIM MapTHEPOM U HE KMBET

BMECTE C JKE€HOU (CciIyyali TIJIeMeHM Harmap); >keHa, ee Opa-
ThsI, €€ CEeCTPbl U MX JETH OCTAKTCS KUTh B UX POIHOI
JIepeBHE;

K — cynpyru cBOOGOIHBI B BBIOOpPE MECTa XXKUTEJIbCTBA: y POIU-
Teaeit Myxa WIA Y poAauTesieil XXeHbl; BBIOOP 3TOT 3ayac-
TYIO TUKTYETCSI 9KOHOMUYECKUMU COOOpaAKEHUSIMU;

3 — cymnpyru XuBYT ToodepeaHo no Bapuantam b u I unmu A u B.

B npunHuune, cucrtema pojicTBa Mo MaTepUHCKON JIMHUM AOJIKHA
OoTHaBaTh MpeanouyreHue BapuaHtaM B u I, a cucrema poactsa mno
OTIIOBCKOI TMHUU — BapuaHTaMm A u b. OnHako 3T ABe CUTyalluu He
SIBJISIFOTCSI CTPOTO CUMMETPUYHBIMU. B cucreMe poacTBa Mo OTIOBCKOIM
JIMHWU, BbIOpaB BapuaHThl A wiu b, cynpyru npuoOpeTaioT BjIacTh B
CBOMX CEMbSIX, TOIJla KaK B CUCTEME POJACTBA MO MAaTEPUHCKOU JIMHUU B
ciyyae BbIOOpa cynpyramu BapuaHToB B mnau I' B1acTh B cembe ocra-
€TCsl B pyKax OpaTbeB XXEHBI, B Pe3yJIbTaTe Yero MOXET UMETb MECTO
COTEPHUYECTBO MEXIY MYXeM U OpaTbsIMU KeHbl. Takoro comnepHu-
YecTBa HE MOXET ObITb HM B MEPBOM Cjyyae, HU B TPETbeM ciydae,
T. €. KOrJa B CUCTEME POJICTBA MO MaTePUHCKON JTMHUU CYNPYTH BbIOU-
patot BapuaHThl A win b: neficTBUTEIbHO, MYy HE MPUXOAUTCS XUTh
C OpaThbIMU XEHBbI, aXe €C/IM OHU U CTOST BBIIIE €ro B reHeajoruye-
CKOM TIJIaHe.

Tak 00bsIcHSI0TCS 1Be KOHcTaTaluu. C OIHOI CTOPOHBI, BCTpe-
yaeTcs Majao oOIlecTB, IJe POACTBO MO MAaTePUHCKON JUHUU coye-
TaeTcs ¢ BapuaHTOoM B BbiOopa Mmecta XuteiabcTBa. C Ipyroi cTo-
POHBI, B CUCTEME POJCTBAa IO MAaTEPMHCKOM JIMHUM CYNpYyry, Jaxe
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BLIOpaB CHayajla BapuaHT B, 3aTeM mepexomaT K BapuaHTy A': naxe
€CJIU MYX pPOJOM M3 JPYrod NEPEBHU, XKEHA TEPEXOAUT XUTh K
HeMy. DTO OOBSCHSIETCS TeM, YTO B 00eMX CHUCTeMax POICTBA XKEH-
IWHA ABJASETCS JUINb MPedCTaBUTEIbHHUIIEN MYKCKOTO ITOTOMCTBA,
yeM U OOBsICHSIETCSl ee 0ojiee HU3KOE TOJIOXKEeHUEe MO CPaBHEHUIO C
MYXXYMHOH B OOJBIIMHCTBE YesioBedeckux obiecTB. K. Jleu-Ctpoc
JIaeT 3TOMY SBJICHUIO COBEPIICHHO YEeTKOe OO0BsIcHeHHUe: «B ciayuae
pPOACTBA IO MAaTePUHCKOM JIMHUM pyKa OTIA VUIM OpaTa XKeHBI TOTSI-
rMBaeTCs A0 NEepeBHU 34Ts... 3a KoJieObaHUSIMU, HaOI0daeMbIMU
B cucteéMax poacTtBa IIpM ITOCTOAHCTBE BbIGOpa MECTa XKXUTEJIbCTBA
B JIOMe pOAMTEeNIell MyXa, CKpPhIBaeTCsI KOpEHHOE OTHOIICHWE He-
PaBEHCTBA MEXIY MOJAMU, XapaKTEPHOE 1Sl YENOBEYECKOro o061IIe-
CTBa» .

A B ' CTapllasd BEeTBb
B T
Mnaauan BETBb
IIpouecc cosmaHMA PaBHLIX JlepiBaliMOHHBIN NpoLecc
CETMEHTOB

Tpoueccoiceemenmayuu’

HakoHe1, MOXXHO KOHCTaTUPOBaTh, YTO POIHI CITOCOOHEI IIEpeCcTpan-
BaThcsl. [leiicTBUTENILHO, MPEAIIOYTEHUE, OTIaBaeMoe KaKOM-JIM00 OJI-
HOM JIMHWW, YCUIMBAaeT BIMsHUE JIeMorpacdudyeckKux QIyKTyaluyd Me-
Koy moigamu. Ilonuramust M ychIHOBJIeHUE (yoodepeHHe) MOTYT I10-
MOYb UCIIPaBHUThH ITOJIOKEHHE, OCOOEHHO B Cjydyae, KOrja OIIYIIaeTcs

] %pezm 250 ob1ecTB, M3y4eHHBIX B Tpyne «O0 OOLIECTBEHHON CTPYKTY-
pe», I.Il. Mapnok yrouHsier, 4yto 105 ObUIM OCHOBAaHBI Ha POACTBE IO OTLOB-
CKOM JIMHUU, 52 — Ha POJCTBE MO MaTepUHCKON JUHUU, 18 — Ha ABYXJIMHEN-
HOM POJICTBE, 75 — Ha POLCTBE IO MYXCKO/ JINHIM; B 38 MPEAMOUTCHHE OTIa-
BaJIOCh BapuaHTy B, B §)— BapuaHTy JI, B 146 — BapuaHTy A, B 19 o0mecTBax
CYMpPYTH XMBYT MOOYEPENHO Y POOUTENell MyXa U y pomuTeneil xeHsl, B 17
00IIeCcTBaX CYIPYTH CTPOSIT CBOM COOCTBEHHBIN IoM, B 19 oOImiecTBax BHIOOP
MecTa KMTeJIbCTBA CYNPYroB OMpPEAENsIcsS KaKUMU-TO IPYTMMHU (pakTopamu
ponctBa. M3 atoro ciaemyeT, 4to OOJBIIMHCTBO OOIIECTB OTHAIOT MPEANIOUTEHME
BapuMaHTy A BbIOOpPa MECTa XUTEJIbCTBA CYNPYIOB.

* Levi-Strauss C. Les structures elementaires de la parente. P. 136.
* Zonabend F. Op. cit. P. 53.
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OITACHOCTh yracaHus poja (CoKpallleHHe YKcja ITOTOMKOB MYXKCKOIO
1oJjla B pojie, OCHOBAHHOM Ha POJCTBE IO OTLOBCKOM JUHUM). OTHAKO
MOXET TPOU30MTU M OOpaTHBHINM IpoOliecC, T. €. Upe3MEepPHOE yBeJnYe-
Hue poma. Torma mMpoMCXOAUT CerMeHTaIusI, KOTOpasi MOXET OCYIIEeCT-
BJISITBCS ABYMSI CIIocoOaMu: JIMOO pOJI AEJIMTCS POBHO Ha ABa COLIMAJIb-
HO 3KBUBaJICHTHBIX CerMEHTa, JIM0O OIUH CEIMEHT BBIACISICTCS B pe-
3yJbTaTe AepUBALIMM U OydeT paccMaTpUBAThCs KakK MOTYMHHBIA IO
OTHONIEHUIO K mepBoMy. CerMeHTalusl IPOMCXOIUT JAOBOJBHO JIETKO B
o0111eCcTBaX, OCHOBAaHHBIX Ha POJICTBE MO OTLOBCKOW JIMHUM: IJISI TOTO,
YTOOBl CO3[aTh CBOI CEMbIO, KaXIbIiA ChIH MM OpaT HOJXKEH JIUIIb
HaliTu cebe XeHy. B cucrteme poacTBa 1Mo MaTepUHCKOW JUHUM Opa-
ThsI, KOTOPBIE YXOIAT BMECTE CO CBOMMHU CECTpaMM, JOJIKHBI €Ie Hali-
T UM MyXeil. MOryT TakxXe MMETb MECTO COJIMKEHUSI MeXIy KiiaHa-
MM JIMOO Ha OCHOBE POACTBA, JUOO IS OCYILIECTBJICHUSI COBMECTHBIX
aKkiuii (BoifHa, IIepeMOHUS, U T. I.). B aTOM ciydyae colo3 MexXay He-
CKOJIBKMMM KJIaHAaMW HOCWUT Ha3BaHUE ghpampuil.

0) Jsyxauneiinoe podcmeo ObLIO OTKPHITO B 1924 1. Pagknucdom-
BpayHoMm: KaXnmblii poa UMeET OOHY MJIM HECKOJBKO CIIeHM(pUIECKUX
dyHkuii. XapakTepHbIM IIPUMEPOM TAaKOI'O POACTBA SIBJISCTCS ILIC-
M4 siko (Hurepust). B aToM ciiyyae 3eMiist HaciaeayeTcsl Mo OTLHOBCKOM
JIMHUM, a JABUXKMMOE HMMYIIECTBO HACJEAyeTCS MO MaTePMHCKOM
JIVHUNA,

B) Heduggepenyuposannoe NUnn eOuHOKposHoe poocmeo TIpemd-
CTaBJIsIeT cO0Oil pellleHue, Pe3KO OTJIMYalolleecs OT ABYX HpeIbIay-
IIUX: TPUHAIJIEKHOCTh K KaKOW-JIUO0O POACTBEHHOM TPYMIIE HE OC-
HOBBIBaeTCs 0ojiee MCKIIOUYMTEIBLHO Ha IT0JI0OBOM ITpu3Hake. Bce mo-
TOMKHU KaKOro-Ju00 MHAMBUAyYMa SIBISIOTCS 4YJIE€HAaMU €r0 POICT-
BEHHOI TpyINBl U JII000II MOXET HacJiefoBaTh OT JIOOOr0 M3 CBOUX
poauteneit. S ABiAgETCS YJIEHOM HE OJHOrO WJIM JABYX POJOB, a 4je-
HOM CTOJILKMX POJOBBIX COOOIIECTB, B CKOJBKMX OH MOXET OIIpeie-
JINTh CBOE€ MECTO. 31IeCh Mbl BHOBb BCTpEeYaeMCs C IOHSITUEM POOHMU,
XapaKTEepHBIM IS HallMX OOIIECTB M yX€ PacCMOTPEHHBLIM HaMU
BBIIIIE.

Bor Takum 00pa3oM OpraHu3yHTCS MHIVMBUIYYMBI, ITOIACPKUBA-
I0TCSI U Pa3BUBAIOTCS TPYMIIbI, KOTOPbie OHM OOPA3yIOT C TeYeHUEM
BpeMEHHM, OTMEYEHHOTO KOHYMHAMU M poxaeHusMu. Kak ke obcTtout
IIeJI0 ¢ MMYILIEeCTBOM?

HacnenoBanue umymectsa. Jloma yrBepxnain: «Ilopsmoxk Hacie-
IOBaHMSI OCHOBAaH Ha HEOOXOAMMOCTH IIOIJIEepPXKWBATh U IIepelaBaTh
JIIOCTOSIHUE OOIIECTBA OT YXOMASIIEro IOKOJEHUSI K MOKOJICHUIO, ITPU-
XOAAIIEMY €My Ha CMeHY». DTO 03HAuaeT, YTo MOPANOK HacjenoBa-
HUSI MMYIIECTBAa OTpaxkaeT CTPYKTYPHYIO OpraHM3aIdio OOIIeCcTBa.
He crout ympomaTth mpo0jieMy IyTeM IIPOTHMBOIIOCTABICHUS COBpE-

Domat. Traite des lois. Chap. VII, 1.
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MEHHBIX 00IlIeCTB, B KOTOPBIX MOPSIAOK HaclelOBaHUS SIBJISIETCS YeT-
KO WHIWBUIYAIUCTUYECKUM, TPAAUIIMOHHBIM OOIlIeCTBaM, B KOTOPBIX
rpynra CTaBUTCS HAMHOTO BBIIIe MHAMBUAYyMa. B Hammx oGiecTBax
BOJISI MHAMBUAYYMa TakKXe TMOMUMHSIETCS OMNpeAeJeHHbIM TpaBUIaM,
Y JaHHBI WHAMBUAYYM HE MOXET pacropskaTrbCcs CBOUM MMYIIECT-
BOM UCKJIIOUMTEBLHO MO CBOEH BOJIE: HACIEACTBO UMEET U CEMEHHYIO,
U o0lecTBeHHYI0 PyHKIMu. HuxXe MBI yBUIMM, YTO TpaaMILIMOHHBIE
o0lllecTBa TakXXe HE UTHOPUPYIOT MOJHOCTHIO MHAWBUIYyyMa, HO OHU
WHTErPUPYIOT €ro B OOLIMHHBIN MpoeKT. Pasnuuus KacaroTcs B 00Jb-
el CTereHU YPOBHSI, HeXeJIM TTPUPObl HAacIeT0BaHUS.

Ilepevtii npunuun: pesxxcumvl HaACAD08AHUSL OMPANHCAIOM CHENEHD
uHmezpayuu UHOUBUOYYMO8 6 2pynnbl. DTa UHTETpalldsl BOBCE HE Mpel-
rojiaraeT TMPOTUBOINOCTABICHUS TMpaB MHAWMBUIyyMa TIpaBaM TPYIIMbI
U TeM 0oJjiee He CTPEeMUTCS K TIOJIHOMY MX aHHYJIMpPOBaHMIO. 3amavda ee
COCTOMT B TOM, 4YTOObI MPUBECTHM 3TU IpaBa B COOTBETCTBUE C TEM
MECTOM, KOTOpO€ JaHHbI MHAMBUIYYM 3aHMMAaeT B TpYMIIe.

C ofHOU CTOPOHBI, UMYIIIECTBO HE JOJXKHO PACTIBUISTHCS MEXIY
BCEMU COLIMAJIbHBIMU KaTeropusiMu. TOJbKO MHAUBUIYYMBI, KOTOPbIE
MOTYT TMPEACTaBUTh A0Ka3aTeJIbCTBA TeHEAJIOTMYECKON CBSI3U C 00-
IIUM TIPEAKOM, SBISIOIIMMCS YJeHOM OOIIecTBa, MOTYT 00JamaTh M
nepeaaBaTh UMYyIIECTBO. B COOTBETCTBUM € 3TUM MPUHLIMIIOM BO BHU-
MaHue TIpUHMMAaeTCsl MpeXae BCero IMojiokeHue ObIBIIETO Biaaesblia
MMYIIECTBA B POJACTBEHHOU rpymre. YeM BbIllIe 3TO MOJIOXEHUE B
pOIOBOI MepapXuu, TeM JIeTue OMpPeAeUTh HOBBIX BJIaAebIeB 3TO-
ro UMylllecTBa. 3aTeM pacCcMaTpPUBAIOTCS OTHOLIEHUS MEXIy 4jeHa-
MU TPYIIbl M ObIBIIMM BaAefblleM HMMYILECTBa, MPUYEM Mpearnod-
TeHUEe OTIaeTcsl JMlaM, KOTOpble B TE€HEaJOTHMYeCKOM IlJIaHE CTOST
HauOosee OJM3KO K OBIBIIEMY BJIaieblly UMYIIECTBA. DTa OJIM30CTh
3aBUCUT OT TUIA POJACTBEHHBIX OTHOIIEHUIA: ChIH HAacCIeoyeT UMYyIle-
CTBO OTLA (B cJiydyae pOJCTBa IO OTIIOBCKOW JUHWM), MIEMSHHUK Ha-
clieyeT MMYIIEeCTBO AsAM (B clyyae pOJCTBA MO MaTEepPUHCKOUN U-
Hun). Ecan mpaBoMOYHBIM HACJIEAHWK yMeEp paHbIIe HacaemIomaTelis,
WMYLIECTBO MEePEeXOUT K JIMLIAM, TTOJ0XEHNWE KOTOPbIX BHYTPU TPYIIIbI
AHAJIOTMYHO TIOJIOKEHUIO MPaBOMOYHOIO HaclieMHUWKa (BbHIOOp MajaeT
B 3TOM Cjlyyae Ha CblHA MJIa[llero Opara OTLA WIM Ha CbIHA MJal-
e cecTpsl MaTepu). MOXHO TakKXe OTHaTh IpeAIodTeHue Oosee
MJIaJillieMy TIOKOJIEHWIO W TiepelnaTh MMYILIECTBO BHYKaM OTLA WU
CBHIHOBBSIM TUIEMSIHHUILIbI. DTU TeHeaJoruyeckue YCJIOBUSI CTaBSTCS
nepel WHIMBUAYyMaMM, CBOOOAA HACJIEeNOBAaHUSI KOTODPBIX SIBISIETCS
O4YeHb OrpaHUYeHHOI. HakoHell, caM yMepllnii UMeeT MpaBo Ha 4acTh
CBOET0 MMYILECTBA: €ro HacleAHUKU OOJKHbI MCIOJb30BaTh YacThb
HacJeJCTBa Ha OpraHMU3alvMi0 MOMWHOK M TPaIMLMOHHBIX OOpPSIOB,
KOTOpbIE MPOBOASTCS MEPUOIUYECKMU.

C npyroii CTOpOHBI, HacjlenyeTcss He TOJbKO MMyllecTBo. Hacre-
OYIOTCSI TakXe (DYHKUMHW CyNpyru, AeTeil, mpuyeM 3TO MPOUCXOIUT
TaK Xe, KaKk U ¢ MMYILECTBOM, MOCKOJbKY €C/Id HacjieMOBaHUE MMEET
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MECTO MO MPUYMHE CMEPTU, HEOOXOOUMO OMNPEEIUTh JHULO, KOTOPOE
3aliMET MECTO YMEpPUIEro MO OTHOIIEHHWIO K JIMIAM, C KOTOPbIMU OH
UMeJNl Kakue-1ubo ocoOble OTHOIIEHUS.

HakoHe1, eciy B HalllMx cOOCTBEHHBIX MPABOBBIX CUCTeMax Ipa-
BO HAacJIeOBaHUS HE CBSI3aHO aBTOMATUYECKU CO CMEPThIO WHAWBU-
ayyma (BblAeJIEeHWE HAcleAcTBa, Nap U pasliesieHWe MMYUIECTBa), TO
9TO SBJIeHUE ellle 0oJjiee PacnpoCTPaHEHO B TPAAUIIMOHHBIX OOIIECT-
Bax: BpeMsl HacjeloBaHUSI COBEPLIEHHO He OAWHaKoBo. B Tom, urto
KacaeTcs TepeJadyu MaTepuaJbHOTO MUMYIIECTBA, HacjledOBaHUE UMe-
€T MECTO HE B CBSI3U CO CMEPTHIO MPENbIAYIIETO O0JagaTelisi 3TOro
MMYIIECTBA, a B CBSI3U C cOBepllleHHoJeTueM HacieaHuka (P. Bepnbe
COBEpIIEHHO BEPHO TOBOPUT O «HACJENOBAHUM IO MPUUYUHE KU3HU»).
Jpyrumu cioBamMu, B COOTBETCTBUM C MIpaBUJIaMU HACIE€IOBaHUS JNETU
MOJy4yaloT OT CBOMX OTUOB WJIM €IMHOKPOBHBIX MASIIbEB IMPUAAHOE
WIN UMYIIECTBO, HEOOXOMMMOE WM B MOMEHT NOCTUXEHUS UMH CO-
BepiieHHoseTus . [1. BoHT onmcan 3ToT mpouecc Tak, Kak OH MPOUC-
XOOUT y TyaperoB Hwurepa: B ciyyae XeHUTbOBl WHAWBUIyyMa WIU
POXKICHNSA €ro IepBOro ChbIHaA [[aHHbeI WMHINWBUAYYM I10JIy4a€T 4acCTb
cTaja, MpuHaajiexaiiero ero oriy. Hamporus, HaciegoBaHue oOlie-
CTBEHHBbIX (DYHKUMI (KOJAYH, LEJUTENb, 3eMJeBaaaeaell, riasa poaa)
MOXET UMETbh MECTO TOJBbKO MOCJE CMEPTU WX MpEeabIAyliero obia-
natens. JeicTBUTENbHO, TIPUHATO CYUTATh, YTO MHANBUIYYMOM, HaM -
0oJjiee TOTOBBIM OCYILIECTBISITbH PYKOBOJCTBO HaJ DPOJCTBEHHUKAMM,
SIBJISIETCSI CaMblil CTapblii U3 TeX, KTO ObUl HauboJiee OIM30K K Mpe -
kaMm. [ToaToMy MpUXOAUTCS KOHCTATUPOBATh, UTO U TPAAUIIMOHHBIE U
COBpPEMECHHBIC O6IIICCTBEI NMCIOT pAa3JIMYHBIC ITOHATHA B OTHOIUCHUU
BpPEMEHM HacJeJOBaHUS: B TPAAUIIMOHHBIX OOIIECTBAX HAClel0OBaHUE
(byHKLMIT MOXET MMEThb MECTO TOCJe CMepPTU, Toraa Kak MUMYIIECTBO
MOXET OBITh TIepefaHO W TIPU XU3HU €ro IMpeXHEero objagares;
B COBPEMEHHOM OOIIlECTBE HacjiefoBaHWE OOIIECTBEHHbIX (DYHKIIUI
M YaCTHBIX HeCceMEWHBIX (yHKIIUH OOBIYHO MMEET MECTO MPU XMU3-
HU TeX JIoJel, KOTopble 3TU (DYHKUMHU OTHPABJSIOT, TOTAa KaKk UMY-
IIECTBO MepeaaeTcsi MO HAcCJeNCTBY JUIIb IOCJIe CMEPTU €ro Bia-
JIeJIbLIEB.

Bmopoii npunuun: naciedcmeernHbvie pexcumbl YUUMbIBAIOM, CO-
UuUanbHo-poocmeenuyo @ynkyuro umyuwecmea. COBpeMEHHOE IIPaBO
WMeeT TCeHIEHIINIO OTOXIECTBIIATh HACJIeMOBaHNE MMYIIECTBA C Tepe-
XOIOM TIpaBa COOCTBEHHOCTHM Ha WMMYIIECTBO OT YMEpPIIEero WHIWBH-
JyyMa K ero HacjiegHuKy. HampoTuB, TpaaMIIMOHHOE MpPaBO Mpeciemy-
eT 1IeJIb OpPTaHM30BaTh Iepenady MMYIIEecTBa TaKUM 00pa3oM, YTOOBI
00eCITeYnTh KaK MOHOJIUTHOCTH TPYMII, TaK W HacJeIOBaHUE B OOJb-
el Mepe MOKOJEHUSIMU, HEeXEJW OTICIbHBIMUA WHIVBHIYYMAaMHU.

' B HECKOJIBKO CMSITYEHHOM BHJE 3TO SIBJEHME CYIIECTBYET M B HaIINX
o0IIecTBaX ¥ COCTOUT B TOM, YTO POJIUTENIM OKAa3bIBAIOT TIOMOIIb MOJIOABIM CYII-
DPYXECKUM IapaM.
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C ofHOI CTOPOHBI, IEHHOCTh UMYIIIECTBA 3aBUCUT B MEHbBIIIEi Mepe
OT €ro 3KOHOMUYECKOM TMPUPOAbI, YEM OT €ro CBSI3M C TPYIMIOIi, Bja-
Jeolell 3TUM MMYILIECTBOM (Tak, HalpuMep, Yy HapOAHOCTU cepepe
MPU ONMHAKOBOW 3KOHOMMYECKOU IEHHOCTHU AelaeTCs pa3indaue MesK-
Iy KOPOBOW, YHACJIeIOBAaHHOW OT €IMHOYTPOOHOTrO ISIMV, M KOPOBOIA,
yYHacjeqoBaHHOU OT oTa). TakuMm o6pa3oM, HET €MHCTBA HACJeACTBa:
MOCKOJIbKY 9KOHOMUYECKast [IEHHOCTDb He SIBJISIETCS OMpeaesonieii, oHa
HE MOXKET CJIIY>KUTb OOIIMM 3KBUBAJICHTOM, IMMPUMEHSIEMBIM K UMYIIIS-
CTBY, MMEIOIIIEMY pa3IMUHYIO0 Mpupoay. PaBHBIM 00pa3oM, He CYIIECT-
ByeT W €JIWHCTBA HACJIEOBaHWs HW Ha ypoOBHE HMMYIlEeCTBa, HU Ha
ypoBHe (DYHKIIMiI, HU Ha YpOBHE JUYHOCTei. MIMyIIeCTBO SIBJIsSETCS
POIOBBIM TIOHSITUEM: KaXXIBIH YeJOBEK 4epe3 MOCPEACTBO CBOUX POMI-
CTBEHHUKOBIOBOCXOASIIECHIIMHUNCBSI3aHCITPEIKOM —OCHOBaTEIEM
pona; paBHbIM O00Opa3zoM MMYIIECTBO CBSI3bIBAETCSI MPEXAe BCEroc Ju-
1IOM, KOTOpO€ TIEPBBIM €0 CO3[a0, MOJYYUIO WJIU TIPUOOpenao, a 3TO
JIVIIO BOBCE He 00s3aTeNIbHO SIBJSIETCS MOCJETHUM O6JlagaTesieM UMY-
mectBa. OTCI0/Ia BBITEKAET BO3MOXHOCTh HacJIeIOBaHUS MPEXIe BCETO
1o OOKOBOW JIMHUM (OT OpaTa K OpaTy) M 3aTeéM BO3MOXHOCTb HacJie-
JMOBaHUS MJANIIMM MokojieHueM. Korma mpaBo mepegayu MUMYIeCTBa
OCYIIECTBIISIETCS TI0 BEPTUKAJIU, OHO OCHOBBIBACTCS Ha MPUHIIMIIAX
POJCTBA MO MaTePUHCKON WJIN OTIOBCKOM JMHUSIM WJIM HA MPUHIIMIIAX
NBYXJIMHEITHOTO POJCTBA. DTO paclipeaeieHUue MeXIy JTUHUSIMU POMd-
CTBa 3a4acCTYIO YCJOXHSIETCS pa3jiudyusIMU, YIUTHIBAIOIIMMU HE TOJIb-
KO TeHeaJIornueckKoe MPOUCXOXKICHNE UMYIIIECTBA, HO TaKXKe U ero Mpu-
poly: HEKOTOpPbIE BUIBI UMYIIECTBA (OOBIYHO 3eMJIST) TIEPEIaOTCs TOIBKO
MyXKurHaM (KaK B cJiydae pOJICTBa IO OTLOBCKOW, TaK U B cliydyae
poACTBa MO MAaTEPUHCKOM JIMHUM); APYrUe Ke BUIbl UMyllecTBa (yK-
paleHus, IparolleHHOCTU) TTepenaloTCsl TOJBKO OT MaTepu K JOYEpH.
(Jlerko 3aMeTUTb, YTO HAIl WHCTUTYT MPEANOYTUTEIILHOW Tepeaadu
CEJIbCKOXO3SIUCTBEHHOTO WJIM MPOMBILIJIEHHOTO MPEATNPUSTUS TaKKe
HMCTIOJIL3YeT 3TOT MPUHIMIT AUdbEepeHIIMPOBAHHOTO HACTIEIOBAaHUS UMY~
IIeCTBa B COOTBETCTBUM C €0 TPUPOIOIA.)

C npyroii CTOpOHBI, HEKOTOPbIE THUITBI UMYIIIECTBA paccMaTpuBa-
JOTCS TPYMITaMU KakK MMYIIECTBO, HeoOxomumoe il (yHKIIMOHUPOBa-
HHS 3THX TPYIII: B 3TOM CJiydae MUMYIIECTBO HacCJeayeTcCsT BCeil TpyIi-
Mo M OTAEJIbHbIC UHAWUBUAYYMbI HE MOTYT IO CBOEM BOJIE M3MEHUTH
9TOT NopsiAoK. CyliecTBYIOT TakXKe THUITbI UMYIIIeCTBa, paccMaTpuBae-
Mble KaK BTOPOCTEIIEHHBIe W KBaludUIIMpyeMble KaK WHINBUIYATb-
HOE MMYIIECTBO: BJIaAeJbllbl TAKOTO MMYIIIECTBA MMEIOT MOJHYIO CBO-
0oy pacnopsiXKaTbCsi UM MO CBOEMY YCMOTPEHMUIO.

HecMmoTpst Ha KpaTKOCTh 3TUX TOSICHEHUM, MOXHO KOHCTaTUPO-
BaTh, UYTO B OTJMYME OT COBPEMEHHOTO IMpaBa TPaaWIIMOHHOE MpPaBO
JeJlaeT TOpas3mo MeHbIlee pas3indve MeEXIy WMYIIECTBOM U 4YeJIoBe-
koM. CiienyeT M paccMaTpuBaTh 3TOT (PAKT Kak MpPU3HaK «MHMAHTU-
nau3Ma»? Pedb uier, cKopee, O COBEpIIEHHO Apyroi jJoruke. B coBpe-
MEHHBIX OOIIecTBaXx TOCYIapCTBO OTHAAET NPEANOUYTeHUE WHIWBUIY-
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yMmMaM, a He TpymmaMm. B TpaauIIMOHHOM Xe OOILeCTBE POACTBEHHbINA
XapaKTep HMYIIECTBA SIBISIETCS OTHUM K3 OCHOBHBIX HIOPUINYECKUX
BBIpaXXeHUI caMoro ero cyiiectBoBaHusl. [103ToMy BIOJIHE JIOTMYEH
TOT (haKT, YTO TOCYAAPCTBO KOPEHHBIM OOpa3oM MEHSET 3Ty TeHACH-
LU0 U B OOJbIIEH Mepe OTAENsieT MMYIIECTBO OT YeIOBeKa, OTaaBast
MpeAouYTeHe WHAWBUAYAIbHON COOCTBEHHOCTH: (paHIy3CKOe pec-
MyGJIMKaHCKOE TOCYIapCTBO, MPOBO3IJIacUBIlIee CBOOOIY JIMYHOCTH, BCe-
IJa TOPAMJIOCH TeM, YTO OCBOOOIWIO MHAWBHUAyyMa OT MPHHYXKICHUIA,
HaBSI3bIBAEMBIX €My TPYIIoil. MBIl UMeeM, OIHAKO, BCE OCHOBAHUS IJISI
TOro, 4ToObl CYUTATh, YTO B BTOM CjIy4ae YeJOBEK JIMIIb CMEHWI XO-
3sIMHA Y YTO CBOOOJA JIMYHOCTU €CTh IpeXXJe BCEr0 MOTYIIECTBO TOCY-
JapCcTBa.

CymiecTByeT, OOHAKO, eIle OOUH BOIIPOC, HA KOTOPKINA Hac 00si3a-
TEJIbHO HaTaJIKMBaeT pa3HOOOpa3ue CTPYKTYpP, YIPaBISIONINX POACT-
BEHHBIMU OTHOIIIECHUSAMM: KaKKe XK€ IIPUYMHbBI BEI3BIBAIOT TAKOE pa3HO-
obpasue?

I'unore3sl 00 ocHoBax Aud pepeHIMALMHA CUCTEM poacTBA. MBI
yXe BUIEIMW, YTO POJACTBEHHBIE CTPYKTYPhI COOTBETCTBYIOT OOIIECT-
BaM, B KOTOpPBIX TOCYJApCTBO YTBEPXJAeT CBOE IIPEBOCXOICTBO Haj
POIACTBEHHbIMU OOpa3oBaHuUsIMU U 4To, Imo MHeHuio K. Jlepu-Crpoca,
nuddepeHIIMalys MOJIUTUYECKON BJIACTU BeNeT K MpeolsagaHUuIo OT-
HOIIIEHWI1 POACTBA IO OTLOBCKOM JMHUK. OMHAKO, KPOME 3TUX HECKOJIb-
KUX 3aMeYaHWil, OCHOBAaHHBIX MPEUMYIIECTBEHHO Ha (hbaKTOpax IOJIM-
THYECKOIO MOpsAKa, Mbl MOXEM BBIABUIATH JIMIIb TUIIOTE3HI.

CpaBHUTENbHBIM aHANIM3 Pa3JIUIHBIX KYJIbTYp, ITPOBOIMBIIMIACS
JI0 HACTOSIIETO0 BPEMEHM, CBMAECTEIBCTBYET O BaXKHOCTU SKOHOMMYE-
ckux ¢daktoposB. J. ®@. Abepib MOIAYEPKUBAET TaKXKe, YTO HEKOTOpPbIE
SIBJICHUSI BEOyT K IIpeo0JialaHWI0 POACTBA IO OTLUOBCKOM JUHUU WJIU
YCUJIMBAIOT €ro B ymiepd pOACTBY IO MAaTEPMHCKOW JTUHHUU: yBeJIMYe-
HUE MPOM3BOAUTENbHOCTU TPyIa U AeMOrpadpuuecKkrux pa3MepoB Ipyll;
YBEJIMYEHHUE HOJM MYKCKOIO Tpyla M COOCTBEHHOCTHU, IIpUHAaJJIeXa-
I MYy>XYMHaM; ITOBBIIIEHUE KOHTPOJS MYXXUMH Hal CPEACTBAMU IIPO-
M3BOJICTBA; PA3BUTHE HEPOICTBEHHOrO KOHTPOJIA Hal MOJIUTUIECKOM
opranmzaumeii . C Ipyroif CTOpOHBI, CUCTEMBI POJCTBA MO MaTepPUH-
CKOI1 TMHUM 00Jie€ MHOIOYMCJICHHBI B TPOIIMYECKUX U CYOTPOIMYECKUX
30HaX, IJ¢ JUKHUE pacTeHUsI, COOMpaeMble KEHIIMHAMU, BCTPEUYAIOTCS B
OoJIbIlIEM M300MIUM, YeM ITNYb, HA KOTOPYIO OXOTATCS MYXIMHBI. Kpo-
Me Toro, HaOmomeHus, nmpoBeneHHbie A. OgpukypoM u P. Kpeccyai-
JIOM, JalOT OCHOBaHME CYMTATh, YTO pa3JIMYHbIE OOIIECTBA IIPOBOIST
nmapauieJiu MeXIy MeTOJaMM, MCIIOJIb3yeMBIMU WMU [JISI BhIpalllMBa-
HUS pa3JIMYHBIX PaCTCHUN U O/IOMALTHUBAHMS KUBOTHBIX, M MX TOHS-
TUSIMA POJCTBEHHBIX OTHOIIEHU . BhIpamiuBaHue 371aKOB OCYIIECTB-

' Cu.:Aberle D. F. Matrilineal descent in cross-cultural perspective //
Matrilineal Kinchip Berkeley. 1961. P. 655—727.

* Cresswell R. La parente // Elements d'Ethnologie. Paris, 1975. P. 170—172.
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JISI€TCSI TIPU TIOMOILM PACTEHUSI, UMEIOIIIEro TOJOBbIe TPU3HAKU U T10-
POKIIAIOIIETO OYEeHb pa3JIudYHble U OUYEHb MHOTOYHMCIIEHHbIE BUAbI. Kin-
MaT U TOoYBa CIOCOOCTBYIOT Pa3BUTUIO OJHHUX KYJbTYp B ylIepO Apy-
TMM, B CBSI3U C YEM CEJIbCKOXO3SIMCTBEHHBIN MPOU3BOAUTENb HOJKEH
NPOBOIUTH THIATEJIbHBIN OTOOp ceMssH. M, HaoOGOpoT, BhIpalllMBaHUE
KOPHEIUIOAOB MOOYUHSAETCS COBEPIIEHHO OPYTUM 3aKOHaM: KaXXIbIW TOx
caxkaloT Te XK€ ceMeHa, B pe3yjabTaTe 4yero obpasyercss Habop KJIOHOB
WU HAbOp KOPHEIUIOAOB, MOJydaeMbIX MyTeM IOCJel0BaTeIbHON TI0-
CaJIKH.

CeJIbCKOXO35IMCTBEHHbIE TPOU3BOAMTEIIN, BhIpalllMBalOIINe 3J1aK0-
Bble KYJbTYpbl, YaCTO 3aHUMAIOTCSI MHTEHCUBHBIM OJOMAIlIHMBAaHUEM
XUBOTHBIX. B colmanbHOM TJlaHe OHU Yalile BCETO SIBJISIOTCS KCeHO(hO-
O0aMu 1 sHAOTaMaMu. B MoJuTHYecKOM IJiaHe, B COOTBETCTBUM C 3a-
MagHbIM OITBITOM, OHM WMEIOT TEHIAEHLMIO IMOAYMHATh WHAUBUIyyMa
rocyaapcTBy W BO3BbIIIATH pojib mnpaBa. HaobGopor, B cTpaHax IOro-
BocrouHoit A3um, roe caMoii pacIipoCTpaHEHHOM CEIbCKOXO3SIMCTBEH-
HOU KyJbTYpOU SIBJISIETCSI SIMC, T. €. pacTeHUe, TpeOylollee MUHUMyMa
00paboTKM (Torma Kak 3jlaki HeoOXOIMMO cHadajla OOMOJIOTUTH U MpPO-
BESITh), OJOMAllIHUBAHUE XKMBOTHBIX Pa3BUTO JOBOJILHO €J1abo U B 00-
1ecTBe TpeobaamaeT MHEHUE (3TO OTHOCUTCS, B yacTHocTu, K Kurtato
3M0X1U KOH(MYIMAHCTBA), YTO TOCYAApCTBO U TIPABO HOJKHBI KaK MOXK-
HO MEHbIlIe BMEIIMBATHCSI B MOBCETHEBHYIO XXU3Hb.

B mutane moaTBepxKaeHUs1 Toro ¢akta, 4TO POJICTBEHHBIE CTPYK-
TYypbl OTIPEAEISIIOTCSI 9dKOHOMUYECKUMHU (paKTOpaMU, MOXKHO COCJIAThCs
Ha pe3yJibTaThl MCCleAOBaHUM, NpeanpuHATseix paiiepom nu Macce-
eMm (1966), KoTopble YCTaHOBWJIM B3aMMO3aBUCHUMOCTb MEXIY 3KOHO-
MUKOW M POACTBEHHBIMU CBSI3SIMU BO BCeX MHelcKux obiectBax Ce-
BepHOIi AMepuku. B oOliecTBax, B KOTOPBIX BbIXKMBaHME OoOecreyurBa-
eTcsl TJIaBHBIM O0Opa3oM 3a CYET KEHCKOro Tpyja, IMpeobsiagaeT BbIOOp
MecTa XUTEJIbCTBA MO MECTy XXUTEJIbCTBA MaTE€pPH, POJCTBO IO MaTe-
PUHCKOI JJMHUM W HOMEHKJIaTypa pPOACTBa IO TUIy Kpoy. B obuect-
Bax, B KOTOPbIX MYXCKOW M >XEHCKUH Tpynd Oosiee nau MeHee cOajiaH-
CUpOBaH, TpeobyiasaeT CBOOOAHBIM BBHIOOP MecTa XXUTEJIbCTBA, POJICT-
BO T0 o0euM JIMHUSM W HOMEHKJIaTypa POJICTBA TaBaiickoro Tturmna. B
ob1iecTBax, B KOTOPBIX BbIKMBAaHWE OOECMeYMBaeTCsl TIaBHBIM obOpa-
30M 3a CUeT MYXKCKOro Tpyla, npeobJjiagaeT BbIOOp MecCTa KUTEJIbCT-
Ba MO MECTY XKWTEJIbCTBa OTILA, POJCTBO IO OTLOBCKOW JIMHUU U HO-
MEeHKJIaTypa poacTBa Tuna omaxa. OmHaKo, eciiM KOHCTaTallus 3TOou
B3aMMO3aBUCUMOCTHU JIOKA3bIBAET BIUSIHUE IKOHOMUYECKUX (PaKTOPOB
(a KTO MOXeT OO0OCHOBAaHHO 3asIBUTh, YTO TaKOI'O BJMSIHUS HE CYIIECT-
ByeT?), TO 3TO ellle He J0Ka3bIBaeT, UYTO IKOHOMHUYECKue (HaKTOphI
WTPAIOT OTIPENESIONIYIO POJIb: IEMCTBUTEIbHO, OYeHb BaXXHO HE YMycC-
TUTh U3 BUAY, YTO 3Ta B3aMMO3aBUCUMOCTb MPOSIBJISIETCS MTOBOJBHO
ci1abo. MOXHO JIMIIIb corjlacuThcsl ¢ MHeHueM M. T'omesibe, KOTOPBIi
YTBEpPXJIaeT, UTo JApyrue ¢GpakTopbl (MOIUTUYECKUE, COLIMATIbHbIE, pe-
JIUTUO3HBIC U T. JI.) TaAKXE OKAa3bIBAIOT OIILYTUMOE BIIUSHUE.
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Ilo HamieMy MHEHHUIO, BCE BBIIIEU3IOXKEHHOE TO3BOJISIET CIAEIaTh
JIBa OCHOBHBIX BbIBOJIA.

C onHOI CTOPOHBI, MaTepualibHbIE YCJIOBUS OKa3blBAlOT BIMUSHUE
Ha (OpMUPOBAHUE CTPYKTYP POJACTBA, HO OMHUX MX HENOCTATOUYHO AJIsI
TOro, 4TOOBl UTpaTh OMpenenstoNnlyo poib. CreneHb nuddepeHina-
MM TOJIMTUYECKOUM BJACTU TaKXe UrpaeT BecbMa BaXHYyIO poyib. C
JIPYroii CTOPOHBI, MpeobjafaHue MYXKCKOTO Tpyla Hall XXeHCKHUM CIHOo-
CcOOCTBYeT Pa3BUTHUIO POJACTBA B OCHOBHOM I10 OTLIOBCKOW JIMHWM: 3Ta
JIMHUS TIpeobanaeT y BceX KOYeBHUKOB-CKOTOBOMOB (32 WCKIIIOUYEHU-
eM TyaperoB). MyXYMHBI WUTPAIOT 3JeCh OCHOBHYIO POJIb, IMOCKOJBbKY
MMEHHO Ha HUX JIOKUTCS OCHOBHOE OpeMsl OJIOMalllHUBAHUS XKUBOTHBIX.
OnHako 37eCb MOXHO TOBOPUTH JIMILb O TEHACHILIMHU, TaK KaK BO BCEX
JIpyrux oOlllecTBax, MaTepualjibHas XW3Hb KOTOPbIX obOecrieurBaeTcs
3a CYeT APYTUX BUIOB JIEsITCJIBbHOCTH (0XOTa, phIOHAs JIOBJSI, coOupa-
TEJbCTBO, CEJIbCKOE XO3IUCTBO, KYCTapHbIE MPOMBICIIbI), B JIIOOYIO 3MOXY
M HE3aBMCHUMO OT CIOco0a MPOM3BOJACTBA MOXHO HaOJI0JaTh OJHOJIM-
HeliHble, NBYXJIMHEeHbIe U HeauddepeHIMpOBaHHbBIE OTHOLIEHUS POJI-
ctBa. Kak numer M. logenbe, Mbl C COXaJ€HUEM JOJIKHBI MPUUTH K
BBIBOJIY, UTO «IOKa €lle OOIIECTBEHHbIE HayKU OKa3aJuCh HECTIOCOOHDI
YCTAaHOBUTH MPSIMYI0 CBSI3b MEXIY CIOCOOOM MPOU3BOJACTBA U 0OIlle-
CTBEHHBIM CIIOCOOOM BOCIIPOM3BOACTBA» . DTa KOHCTATALMs HE O3HAuYa-
€T, YTO MeXaHU3Mbl (DOPMUPOBAHUS POACTBEHHBIX CTPYKTYp 0Opasy-
I0TCS TI0 BOJIE ciydasi: TyMaH, KOTOPbIM OHM 3aKpbIThl OT HAallero
U3YyYEHUs, 00BSCHSETCS JUIIb CIa0biM CBETOM MPOXEKTOPOB, HAXOs1-
LIMXCS B HalleM pacrnopsikeHuu. K cuacTelo, Mbl pacriojiaraem u 6osiee
MOIIHBIMU <«ITPOKEKTOPaAMU», TIO3BOJISIIOIIMMU 00Jiee OTYETIMBO BU-
JIeTb TUIbI CYMPYXECKUX COIO30B.

B. Cucmemot cynpysceckux coro3oe

B Hamux coBpeMeHHbIX OOUIECTBax TPYIMIbl UMEIOT TEHACHLUIO
«PacTBOPSTLCS» CPEAM MHAMBUAYYMOB. YTO Xe KacaeTcsl TpaaulMOH-
HbIX O0IIEeCTB, TO B HUX JEWCTBYeT oOpaTHasl TEHIEHLMS: CYNpPYyXecT-
BO paccMaTpMBaeTCsl MpeXkae BCero Kak COolo3 MeXAy IpyrraMu .

[MpeumyiliecTBO, MpeaocTaBisieMOe TpymraM, SBIAsSETCS OJHOW U3
MPUYUH, OOBSICHSIONIMX 3alpeT Ha KPOBOCMEIlIeHEe. DTOT 3alpeT SIB-
JIsieTcsl BCeOoOIIUM, HO, MOCKOJIBbKY CYIIECTBYET MHOXECTBO CUCTEM 00-

" Godelier M. Inceste: l'interdit originel // Le Monde. 26 aout 1987. P. 12.

> HyxHO TaKkxe IPOBOAMUTb Pasinuie MeXIy MOATPYINAMU BHYTPU CO-
BPEMEHHBIX OOILECTB: KPECThsSIHE M3[aBHA MPAKTUKOBAIU Opaku, B KOTOPBIX
COIAIIEHNE MEXIY CeMEWHBIMU TPYIIIAMU UIPajo ONpPENESAIONIYI0 POJib;, B
XIX B. couuaabHas IpyImna KpYyIHbLIX POMBILUIEHHUKOB obecreykBaja CBOIO
MOHOJIMTHOCTb HE TOJbKO 3a CYeT (DMHAHCOBBIX U MPOMBILLUIEHHBIX OOMEHOB,
HO TakKXe M 3a CYeT OOMEHOB CYIpyraMu: 3TO MOXHO Y€TKO IPOCIECIUTh Ha
MIPUMEPE TeHEATOTMH CeMell BEMYIIHUX IPOMBILIIEHHUKOB.
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MeHa, HEOOXOOMMO pacCMOTPETh, KaK 3TOT 3allpeT peaju3yeTcs B Ka-
XKIOU M3 3TUX CUCTEM.

a) 3anpem Ha kKposocmeuieHue. Bo Bcex oOllecTBax CyIIEeCTBYET
3anpeT Ha KPOBOCMECUTEJIbHbIE OTHOIIECHWSI, | MHOTME TEOPUM TIbITa-
JINCh MCTOJIKOBATh 3TO SIBJICHHE.

KpoBocmecuTe/ibHblii HHCTUHKT. MHOXECTBO APEBHUX 3aIlpeTOB
OB OTMEHEHBI B HAIIIMX COBPEMEHHBIX OOIIIECTBaxX 3a IOCAeIHUE He-
CKOBbKO gecatuiaeTuii. OmMHAKO 3TO HUKOMM 0O0Opa3oM HE KOCHYJIOCh
3ampeTa Ha KPOBOCMEIICHHE, KOTOPHI OCHOBBIBAETCS Ha <«IIPUPOJI-
HbIX» W OMOJIOTMUECKMX 3aKOHAaX: CBSI3M MEXIy OJM3KUMU POACTBEH-
HUKaMM pacCMaTpUBAIOTCSl KaK MPOTHMBOpEYaIlue MpUpoae, U AETH,
poxXparomiiecs B pe3yabTaTe TaKHUX COIO30B, OYEHb YacTO CTPamaloT
reHeTM4ecKMMM Imopokamu. OmHAaKO HEKOTOpBIE CBUACTEIBCTBA ITOKA-
3bIBAIOT, YTO, HAMpPOTHUB, KPOBOCMECUTEIbHBIA COI03 COOTBETCTBYET
npupogHoMy xesiaHuio. [ToroBopka mjaeMeHu aszaHIe yTBEPXKAaeT, 4To
«BJIEYEHHE K XKEHIWHE HAUMHAETCSI C cecTpbl». MI3BECTEH TakXXe 3Ha-
MEHUTBIN TEKCT, B KOTOpoM M. Muja LHUTHpPYET CBUACTEIBCTBO OTHOTO
npeactaButens miaeMeHu apanein (OkeaHust): «Tbl XxoTesl Obl B35ITh B
XeHbl cBolo cectpy? Ho uro ato TeGe mact? Pa3Be Thl He XOdellb
UMeTh CBOSIKOB? Pa3Be THl He MOHMMaelllb, YTO €CJIU Thl BO3bMEIb B
KEHBI CEeCTpy APYroro 4ejoBeKa, a APYroil 4eaoBeK KeHUTCS Ha TBOEH
cectpe, To y Tebst OyneT Mo MeHbluel Mepe aBa 1rypuHa? Eciu ke Tbl
BO3bMEIIb B XKEHBI CBOIO CECTPY, TO y TeOsI He OyIeT HU OTHOIO IITypu-
Ha. C xeM e moiimennb Thl Ha oxory? C KeM Oymelrb Thl 0OpadaThI-
BaTh noJyie? K KoMy Thl CMOXEIIb MONTU B TOCTU?» YPOK SICEH: HYXHO
OTKa3aThCsl OT KEHUTHOBI HA CBOEH cecTpe Mo MpUYUHAM COLMAIBHOTO
1 3KOHOMMYecKoro mopsiaka. [loyrapx yxe mpeayyBCTBOBaJl 3TO, KO-
rma mycajg o Opakax y pMMJISH, XOTS M BbIpaxkasl OMNpeaeeHHBIE CO-
MHEHUSI U He WCKIouan Apyrux rumnote3: «Iloyemy He BCTymaloT B
Opak C KCHILMMHAMMU, SIBISIOIIUMUCS OJU3KUMU poAcTBeHHUuUamu? Jla
TOTOMY YTO TOCPEACTBOM OpayHOIO COI03a CTPEMSITCS PACIIMPUTH CBOU
POICTBEHHBIE CBS3M M UMETh MHOTO POACTBEHHMKOB. DTOTO JOCTUTAIOT,
OT/aBasi XEHUIMH CBOETO poia NPYrMM MYyXUMHAM U Oepst y Ipyrux
MY>KUUH XEHIIUH WX poaa» .

IlcuxoaHanu3 B Teopuu DauroBa KOMIUIeKca, KaXeTcs, MOATBEP-
XKIaeT, 4TO IIpUpoae Oojiee COOTBETCTBYET KPOBOCMECUTEIbHBIM WH-
CTUHKT, a He ero 3amnpeuieHue. Tor ¢akT, 4To 3alpeT Ha KPOBOCMEIIIE-
HUE HE SIBJISIETCS <«IIPUPOJHBIM», HUYYTh HE CBUAECTEIbCTBYET O €ro
BpenHOCTU. YUTOOBI OTKPBITHCSI MHUPY M OOIIECTBY, PEOCHOK MOJKEH
OCBOOOIUTHCS OT CEMEWHOTO OKPY:KEeHMsI, KaK 00 3TOM TOBOPUTICS B
CaamenHoM [Iucanum: «Thl MOKMHENIb OTLIA CBOETO M MaTh CBOIO».
MoXHO JIM aBTOMAaTUYECKU TEPEHECTU 3TO OOBSICHEHUE Ha YPOBEHb
COIIMANTBHBIX Tpynm? MUIMeHHO 3TO mpemiaraeT caejiaTh TCOpHUs, pa3pa-
ooranHag K. JleBu-CtpocoMm.

" Plutarque. Quaestiones Romanae, 108, Mor, 289 d.e.
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ToiakoBaHus 3anpera Ha KpoBocMmemeHne. OCHOBHBIE TEOPUU TTO
3TOMY BOIIPOCY KOJIEOIIOTCS MEXIY IBYMs IIOJIOCAaMM: JINOO OHU O0b-
SICHSIIOT 3TOT 3alpeT MaTepuabHbIMUA IPUUYMHAMU, JIMOO OHU BUIAT B
HeM (Kak 3To aeyraet, B yactHocTh, Teopus K. Jlesu-Crpoca) ocymiect-
BJICHME OOIIECTBEHHBIX UMIIEPATUBOB, OCHOBAHHBIX HA HEOOXOAMMOCTH
oomeHa. CpaBHUTENBHO HegaBHO M. I'omenbe BBIABMHYIN MICI0, YTO 3a-
MpeT Ha KPOBOCMEIIEHNE MOXET MMETh KaK IepBOe, TaK U BTOpPOE U3
3TUX OOBSICHEHUI OTHOBPEMEHHO.

Mo MHeHuio P. ®okca', 3anpet Ha KpOBOCMeEllIEHHE SABISETCS MPO-
JYKTOM 3BOJIIOLIMM M €CTECTBEHHOro oT6opa’. Bpaku Mexay poacTBeH-
HUKaMM Ouosorndyeckd maryoHbl. UToOBl M30€XaThb 3TOro, XXKMBOTHEIE,
OJIM3KHKE K YEJIOBEKY, XKUBYT CTasiIMU WJIM IPpUOEraloT K COPeBHOBAHUIO
MEXIY MOKOJIEHUSIMU, B pe3yJibTaTe Yero MOJIOJble OCOOM M3TOHSIOTCS
n3 rpymnbl. OmHAKo, KOrma IepBbIE YeIOBeYeCKHME OOIIeCTBA Haydd-
JIMCh 00pa30BBIBaTh 0OJiee MJIM MEHEE YCTOMYMBBLIE POACTBEHHBIE TPYII-
IIbI, 3TV METOJbI 0OKA3aJIMCh HEMPUTOIHBIMU, IIOCKOJIBKY TPYIITHI JOKHEI
OBITb MOHOJUTHBI. [lo3TOMY mpHIIIIOCE M300pecTH 3ampeT Ha KPOBO-
CMellleHre, KOTOPHII MPEIsITCTBOBAN 3aKII0UEHUIO OPaKOB MEXIy KPOB-
HBIMUA POACTBEHHUKAMU W PETYJIMPOBAJl COPEBHOBAHME MEXIY MHINBU-
nyyMamu. YenoBedyeckue o0lIeCcTBa, KOTOPhIE HE MPUHSIIA TaKoe pelle-
HME, MCUYE3IX C JIULA 3eMJIU B pe3yJbTaTe €CTECTBEHHOIro oTdopa.

Oo6menpuHsTast B Hactosiee BpeMs Teopus K. JleBu-Crtpoca ne-
JIaeT ynop Ha (pakTopbl APyroro mnopsaka. I1o MHEHMIO 3TOr0 y4eHOro,
HMYTO HE CBMIETEILCTBYET O TOM, YTO OpakKu MeEXIYy KPOBHBIMU POJI-
CTBEHHUKAMU SIBJISIIOTCSI OMOJIOTUYECKM BPEIHBIMU, IO MEHbBIIEH Mepe
B posrocpouHoM IniaHe. IIpexne Bcero K. JleBu-Crtpoc oTMeuaer, 4to,
HayMHasg ¢ KOHLIA ITaJIe0JINTa, BO MHOTMX CJIy4asiX OKYJIbTUBUPOBAHUS
pacTeHUid U OJOMAIIHUBAHUS XXMBOTHBIX YEJIOBEK MCIOIbL30Bajl DHI0-
raMHBIE CITOCOOBI pa3MHOXEHMsI, KOTOPHBIE J0Ka3aJu CBOIO 3((OEKTUB-
HocTh. IloueMy ke OH [IejaeT COBEPIICHHO IPOTUBOIOIOXHEIE B YMC-
TO OMOJIOTMYECKOM IIJIaHEe 3aKJIIOYeHUs, KOrJa pedyb 3aXOIUT O €ro coo-
cTBeHHOM pazmHoxeHuu? C apyroit croponsl, K. JleBu-Crpoc oTmMeua-
€T, YTO y3aKOHEHHEe OMOJIOTHEeH 3aIIpeTa Ha KPOBOCMEIIEHUE ITPOMCX0-
JIUAT TIPpaKTUYECKU ITOBCEMECTHO TOJbKO B XVI B., 4TO oIpoBepraer
YTBEpXIEHUE O TOM, UTO yXKe IepBbie 4YeJOBeueCKUe OOIlecTBa BBE-
Ju 3TOT 3ampeT. Kpome Toro, ecim B KpaTKOCPOYHOM ILIaHe Opaku
MEXIy KPOBHBIMM POJICTBEHHMKAMU AEHCTBUTEIBHO YBEJIMUYMBAIOT
OITACHOCTb IIOSIBJICHUSI PELIECCUBHEIX IIOPOKOB, TO CO BpEMEHEM 3Ta
OITACHOCTh ITPOXOAUT. Yepe3 HECKOJIbKO MOKOJIEHUI 3TU SIBJICHUS I0JI-
HOCTBIO McUe3aloT. boiee Toro, B HEOOIBIINX TTO YNCIACHHOCTH OOIIECT-
Bax 3aIpellieHrue OpakoB MeXmy OJM3KMMHU POACTBEHHHMKAMM HMEET
JIMIIb OYeHb OrpaHWYEHHBINA 3((EKT HA ypOBHE Mepedadyd TeHeThude-

' CM. Fox R. Antropologie de la parente. Paris, 1972. P. 66—68.
>CM. Levi-Strauss C.Antropologie delaparente. Paris, 1972. P. 5—29.
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CKMX TTIOPOKOB: B OOIIMHE, HacuuThiBalomeir 80 yemoBek, 3alpelleHue
OpakoB MeXay OJM3KMMH POICTBEHHMKAMM, HaIlpyMep MEXAY IBOIO-
POIHBIMU OPAaTOM UM CECTPOIi, yMeHbInaeT Bcero Ha 10—15% konuue-
CTBO HOCUTEJIEH HACJIEeACTBEHHBIX TTOPOKOB.

K. JleBu-Ctpoc KpUTHUKYET Takxke OOBSICHEHUS 3ampeTa Ha Kpo-
BOCMEIIIEHUE, OCHOBAaHHBIE HAa CEKCyaJbHBIX MOTHMBaX. CoOriacHO 3TUM
O0BSICHEHUSIM, COBMECTHOE IIPOXMBAHUE SIKOOBI CHMXKAET ITOPOT 3pO-
THYECKOI BO30YXIAeMOCTH. DTO 3aMeYaHUE MOXET ObITb U BEpHO, HO
37IeCh UMEET MECTO CMEIIeHUE MEXIy MPUBbIKAHWEM, OTMEYaeMbIM B
OTHOILIEHUSIX MEXAY MOCTOSSHHBIMU TIOJIOBBIMU MapTHepaMu (MyXeM M
JKEeHOI1), ¥ TOJIOBBIM BJICYCHUEM MEXIY POACTBEHHMKaMU. MexXay poj-
CTBEHHMKAaMM KaK pa3 M HE MOXET ObITh CEKCYaJbHOTO IMPHUBBLIKAHUS,
MOCKOJIbKY TOJIOBbIE OTHOIIEHUSI MEXIY HUMU B MPUHIUAIE 3aripelie-
Hbl. C Apyroil CTOpoHbI, HEKOTOPbIE HAPOAHOCTU (HATpUMEp YYKYH,
XKupymue B Cubupu) mpakTUKYIOT (opMmbl Opaka, Ipd KOTOPBIX Oy-
IyIIAe CYIPYTH XKMBYT BMECTE C CaMOIO paHHEro AETCTBAa, BMECTE
BOCITMTHIBAIOTCSI, YTO HE MPEMSITCTBYET TOMY, UTO 1O JOCTUXEHUU
COBEPIIIEHHOJETUSI OHM MOTYT BCTYNaTh B MOJIOBbIE OTHOIIEHUS U PO-
xkatb gereit. Hakonen, K. JleBu-Ctpoc oTMeuaeT, 9To eCiay OBl «yxKac
rnepen KpoBOCMEIIEHUEM» OCHOBBIBAJICSI HAa (DU3MOJOIMISCKUX WIIM TICU-
XOJIOTMYECKUX MOTHUBAX, TIIyOOKO YKOPEHUBIIMXCS B YeJIOBEYECKOU Ha-
Type, ObUIO ObI TPYAHO MOHSTH MPUYMHBI, TTI0 KOTOPHIM BCE€ M3BECTHHIE
YyeJIoBeYeCKre OOIecTBa, HaxXOAsSICh Ha TOM WJIM MHOM 3Tare CBOETO
pa3BUTHS, COWIM HEOOXOAMMBIM BBECTH 3aIlpeT Ha KPOBOCMEIICHUE:
Bellb OOSIThCSI MOXKHO JIMIIb SIBJICHUSI, O KOTOPOM TeOe TOYHO U3BECTHO.

Nmenno noatomy K. JleBu-Ctpoc 0OBSICHSIET 3alpeT Ha KPOBO-
CMeIllleHUe TJIaBHBIM 00pa3oM COLMAJbHBIMU MpUYMHAMU. MyXYUHBI
OTKa3bIBAIOTCSI XXEHUTHCS Ha CBOMX OJM3KMX POACTBEHHMIIAX U COIJIa-
WIAIOTCSA OTAATH UX B XKEHbI TIPEACTABUTENAM JPYTHX CeMEUMHBIX TPYII,
B KOTOPBIX OHU CaMU MOTYT BbIOpaTh cebe keH . DTOT OpayHbiii 0OMeH
UMeEET MHAMBUAYAJIbHYIO LIEHY: KaXXIbIM MOJKEH COIJIACUTBCS <«IIOTe-
pSITh» TOTEHIIMAJIBHYIO CYIIPYTY B JIMIIE CBOMX OJM3KUX POACTBEHHMUII.
OpHako 3TOT OOMEH HMMEET TakKXe M KOJUJIEKTMBHOE MHPEHMYIIECTBO:
0e3 Takoro oOMeHa ColMaJibHbIE TPYIMbI XXWUJIW Obl B TOJHOW W30~
LMY, 9TO SIBJSIETCS OTPUIlAHMEM XU3HU B oO1iecTBe. O0I1iecTBo hop-
MUpyeTCcs Onarogapss OpadyHbiM oOMeHaMmM. Kpome Toro, KM3Hb B MOJI-
HOI M30JISIIUM YCyryomiaa Obl Bpakay MeXIy I'pyIIiaMu: KOrga B Of-
HOM M3 HMX CTajlo Obl He XBaTaTh XXEHINWH, 3Ta TpyIlmna Oblaa Obl
BBIHYXXJEHA UATA BOWHOM Ha APYIYIO IPYIILY, YTOObI 3aXBATUTh CUJIOW
ee XXeHIUH. M, HaobopoT, oueHb YacTO OpauyHble OOMEHBI CayXKaT AJIsI
TOro, YTOOBI ITOKOHYUTh C KOH(MIMKTOM WM O3HAMEHOBAThH €ro IIpe-
KpamleHue. MenaHe3uiilbl roBopsT: «2XKeHy cliemyer OpaTh y TeX, C

" Eue coBceM HEIABHO B HALIMX OOLIECTBAX MOJIOZO YEOBEK e «IIpo-
CUTbh PYKW» CBOEU HEBECTHI Y CBOETO OYMYIIEro TeCTsI, KOTOPBhIN «OTHaBa eMy
CBOIO OYh B XXeHbI». Kak BuAWTE, TEpPMUHEBI BeCbMa KPaCHOPEUYMBEI.
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KeM Thl BoeBajl». M Halliu eBpoIeiicKre MOHApXW HEOMHOKPATHO Clie-
JIOBaJii 3TOMY COBETY.

Taxkum ob6pazom, nmo mHeHuto K. Jlepu-Crtpoca, 3anpeT Ha KpOBO-
CMeIlleHNE SIBISIETCSI OMHUM M3 CaMbIX OYeBUAHBIX MPOSBICHUI TpaHC-
dopMaLMy MPUPOIBI Yepe3 KYIbTypy: «3aIlpeT Ha KpOBOCMEIICHHE
HE MOXET OBITb OOBSICHEH HU YUCTO KYJBTYPHBIMU IIPUUYMHAMU, HU
YUCTO NMPUPOIAHBIMU IIPUYHUHAMU,; €Ir0 TaKXK€ HECJb3S INMPEACTAaBUTh KaK
pe3ynbTaT CMEIICHUST Pa3IMYHBIX 3JEMEHTOB, 3aMMCTBOBAHHBIX Yac-
TUYHO Yy MPUPOIBI U YACTUYHO Y KYyJAbTypbl. OH MpeAcCTaBlIsieT COOOM
¢yHIaMeHTaJbHBIN IIar, Ojlaromapsi KOTOPOMY, 4epe3 KOTOPBI Ocy-
IIECTBIISJICS TEPEXOd OT MpUpoAbl K KyabType. C OOHOII CTOPOHHI,
STOT 3ampeT MPUHANJIEXWUT MHPUPOIe, TaK KaK OH SBISIETCS OOIIVM
YCIIOBUEM KYJIBTYPBI U, CJIEIOBATENIbHO, HE HYXHO YAUBISTHCS TOMY,
YTO OH MO03aMMCTBOBAJI Y IIPUPOALI CBOIl (hOpMasbHBIM XapakTep, T. €.
CBOIO yHUBepcajbHOCTh. Ho, ¢ Apyroii CTopoHbl, OH MPUHAAJIEXUT KyIb-
Type, MOCKOJIBbKY JIeCTBYeT M YCTAHABIMBACT CBOM NpABMIA BHYTPH
SIBJICHUI, KOTOPBIE Ha MEPBBIi B3TJIsII COBEPIIEHHO HE 3aBUCST OT Hee» .

Yrto Kacaetcsl Teopuu, paspadboranHoit M. I'omense, TO OHA CTOUT
[Je-TO ITOCPeAMHE MEXIY OBYMS BBILIEU3TOXEHHBIMU TEOPUSIMU: OHA
He oTBepraet TonkoBaHue K. JleBu-Crpoca, HO IPUBHOCHUT B HEro OMO-
Jormyeckue ¢akTopbl. ABTOpP HAIlOMUHAET, YTO CEMbS U OOILECTBO
OTHIOOb HE€ ABJAIOTCSA ITOHATUAMU, CBOMCTBEHHBIMM UCKIIIOYUTEJIBHO
YyeJIOBEKY: HEKOTOPbIE BUABI XKMBOTHBIX TaKKe IMPaKTUKYIOT 3TU (pop-
MBI CYIIECTBOBAHUS (IIMMITAH3€ XWUBYT CTasIMU, COCTOSIIIUMU U3 Ce-
Meii). C Apyroii CTOpOHBI, UMEHHO YeJIOBEKY IPUHAIJICXKUT YeCTh U30-
OpeTeHUsI OTHOLIEHUI POACTBA, KOTOPhIE OTIMYAIOTCSI OOJIBIION CIOX-
HOCTBIO, TaK KaK 4YeJI0OBEYEeCKOE POACTBO SBJISIETCS KaK COLIMAIbHBIM
gBlIeHUEM (MOXHO ObITh POJCTBEHHMKOM UeJIOBEKa, C KOTOPHIM BEI HE
MMeeTe HUKAKMX OMOJIOTMYEeCKUX CBSI3€il), TaK U OMOJIOTMYECKUM SIBJIC-
HMEM M MOXET MPOCTUPAThCS AOCTATOYHO JajJIeKO KaK B IMPOCTPAHCT-
BE, TaK U BO BpeMeHU. BO3MOXHO, YTO 3TU OTHOLLIEHUSI BO3HUKIM OIHO-
BPEMEHHO C TOSIBJIEHUEM MOHSITHSI OTLIOBCTBA, rOpa3lo MeHee OYeBUI-
HOTO, YeM IOHSITHE MAaTepUHCTBa (HEKOTOPhIC YeJIOBEYECKHE OOIIECTBa
HE IIPOBOIAT HMKaKOM CBSI3U MEXKAY ITOJIOBbIMU OTHOIICHUAMU U 3a4a-
THEM M CYUTAIOT, YTO XEHIIWH OIUIOAOTBOPSIOT AyXu). Bo BecsakoMm ciy-
yae, 3allpeT Ha KpPOBOCMEIIIEHUE B 3HAYUTEIbLHOM Mepe CIIOCOOCTBOBAI
3TOMy, HO, mo MHeHMio M. T'omenbe, OH OCHOBaH IIpEeXIE BCEro Ha
6I/IOJTOFI/I‘ICCKI/IX UMIICpaTUBaXx.

C OImHOI CTOPOHBI, YejOoBeYeCKass caMKa SIBISETCS CEKCYaIbHO
MPUBJIEKATEIbHON MPaKTUIECKU MTOCTOSSHHO B OTJIMYKME OT CaMOK KM -
BOTHBIX. C Ipyroii CTOPOHBI, XOTS 4eJI0BEK JOCTUTAeT IIOJOBOM 3pesio-
CTU JOBOJIBHO ITO3IHO, OH XKMBET B CEMbe OOK O OOK C IpeACcTaBUTEISI -
MM pa3JMYHBIX IMOKOJEHUI, CIIOCOOHBIX BCTYNATh B ITOJIOBbIE OTHOILIE-
Hust. CoueTaHue 3THUX ABYX (DaKTOPOB SIBISUIOCH MOTEHIIMAIBHO TyOu-

Levi-Strauss C. Les structures elementaires de la parente. P. 29.
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TEJIbHBIM JIJIST OOIIECTBA, ITOCKOJIBKY YCYTYOJISIIO CONEPHUYSCTBO MEXK-
Jly ero WwieHaMu: 3alpeT Ha KPOBOCMENIEHUE ObLI, CieoBaTeIbHO, U30-
OpeteH s criaceHust obniectsa. C 3TOro BpeMeH! MOSIBUJIUCH U HadaJlu
YCJIOXHSIThCSI POACTBEHHbIE U OpauHble OTHOIIEHMS, TOCKOJIbKY 3arpe-
IIIEeHNe BCTyNaTh B Opak ¢ OJIM3KMM POACTBEHHMKOM MOBJIEKIIO 3a CO0Oi1
HCO6XOD,I/IMOCTI) YETKO ONpe€AcInTb NMPUHIUIIBI, KOTOPbIMU CJIEJOBaJIO
DPYKOBOJIICTBOBAThCsI, 3allipelliasi WM pa3pelnasi Opak B KaXIOM KOH-
KpeTHOM ciiyyae. B 3ToM cMbIciie 3ampeT Ha KpOBOCMENIeHWE SIBJISIeTCS
OTBETOM Ha OMOJIOTMYECKYI0 MOAU(MUKALIMIO, OTBETOM, KOTOPBIH BBOAMUT
00OMEH Kak CIiocod COlMaTbHO-CEMENHOIO PEryJIupoOBaHUsI.

Haxkonen, M. l'omenbe coBepilieHHO CIpaBeIJUBO YTOUHSIET, 4YTO,
HECMOTPS Ha TOT (akKT, YTO B OOJBIIMHCTBE YEJIOBEUYECKUX OOIIECTB
MY2KYMHAa CTaBUTCA BBIIIEC XKEHIIWHBI, 3TO ITPEBOCXOACTBO HE ABJIIACTCSA
CBOMCTBEHHBIM YEJIOBEYECKOMY POICTBY, OCHOBHOM 3amayeid KOTOPOTro
SIBJISIETCSl OpraHU3alUsl CTPYKTYpbl oOMeHa. CTOYHMK MpeBOCXOACTBA
MYXYUH clieqyeT UCKaTh B JPYIOM MECTe, B MPUYMHAX SKOHOMUYE-
CKHUX, IMOJIUTHUYCCKUX M YMCTBCHHBIX, KOTOPBIC HaXoAsAT CBOC HCITO-
CP€ACTBECHHOEC BbIPAXCHUE B POACTBCHHBIX OTHOIUCHUSAX.

Temeps HacTasia odyepenb M3Y4EeHUS Pa3IMUHBIX CUCTEM OpavHBIX
0OMEHOB, He TIOAIATAONINX TION NeHCTBUE 3alpeTa Ha KPOBOCMEIIICHME.

6) Cucmemol bpaunvix 0bmenos. MOXHO BBIICIUTH TPU TUIIA Ta-
KUX CUCTEM. DTO 31eMeHmapHsle cucmemsl, OTIPEIEISAIONINE PONCTBEH-
HMKOB, C KOTOPBIMU BCTYIAaThb B Opak 3arpelieHo, U POACTBEHHUKOB, C
KOTOPBIMU OpaKM SABJISAIOTCS TPEANOYTUTETbHBIMU. 3aTeM UIYT HOAY-
CA0JCHBble cUcmeMbl, B KOTODBIX 3allpellleHue Ha BCTYIUIEHMEe B Opak
pacnpocTpaHsieTcsl Ha lieJible KaTeropuu poACTBEHHUKOB, a HE Ha re-
HeaJIOTMYECKU YETKO OTpelieJIeHHbIX MHINBUIYYMOB. M, HaKOHell, c10c-
Hble cucmeMbl, B KOTOPBIX 3alpellaloTcs Opaku BHYTPU OINPENEIeHHOTO
Kpyra GJIM3KUX POACTBEHHUKOB, HO HE COMEPKUTCS HUKAKWX Tpeaca-
HUIl OTHOCUTENIBHO TPEIIIOYTUTEIBHOTO BBIOOpa CYIIpyra WJIM CYIPYTH.

ClloXHBIE CHCTeMBbI XapaKTepHbI JJIsI HAlllMX COBPEMEHHBIX 00-
IIECTB, B KOTOPBIX 3aKOHOAATEJbCTBO O Opake M ceMbe 3ampeliaeT
Opaku, KOTOpBIE OIPEAeIITIOTCS KaK KPOBOCMECHTEIbHBIE, HO HE CO-
JIEePXUT HUKAKUX yKAa3aHUU OTHOCUTEJIBHO TMPEINOUYTUTEIbHBIX Opa-
KOB, T. €. BHEIlIHE MpenocTaBiseT WHAUBUIYyMaM IIOJHYIO CBOOOIY
BbIOOpa. CriemyeT, OMHAKO, BO3AePXKaTbCS OT JIOOOW 3BONOIMOHUCT-
CKOM MHTEepIIpeTalliy: HalllM OOIIeCTBa MEPEHOCAT B COIMATBLHO-3KO-
HOMMYECKYIO TUIOCKOCTh 3ampeThl U TpeANUCaHus, XapaKTepHbIe IJIs
BJIEMEHTApHBIX CUCTEM, M, Ha TEePBBbIA B3IJIAN, OCBOOOXIAIOT TaKUM
00pa3oM WHIMBUAyyMa OT JIOOOTO TPUHYXICHHS, XOTS B JIEHCTBH-
TEJILHOCTU OHM JINILIb 3aMEHSIOT TeHEATOTMYeCKIe TpeOOBaHMS COLIMO-
JIOTMYECKUMU HMITepaTuBaMu . B TpaIuLIMOHHBIX OOIIECTBaX TaKxkKe

' Mbl YBUIMM HIKE, UTO 3Ta CBOOOIA B I CTBUTETBHOCTH JOBOJBHO CUJTh-
HO OrpaHMYeHa; JaHHBbIE CTATUCTUKW M COLIMOJIOTMYECKME UCCIIEIOBAHMUS T10-
Ka3bIBAIOT, YTO CYIIPYT WIM CYIIPyra BBIOMPAIOTCSI OOBIMHO B OIpele/IeHHBIX
COLIMAIBHBIX KATETOPHSIX.
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MOTYT CYIIECTBOBATh CJIOXHBIE CHUCTEMBI: AJISI 3TOTO JOCTATOYHO, YTO-
Obl OIHO M3 ATHUX OOIIECTB CTAaBUIO Obl HEMPEMEHHBIM YCIOBUEM Opak
BHE KJIaHa, He IIPeINUChIBasl IIpU 3TOM 00sI3aTelIbHBII BEIOOp CyIpyra
Wwin cynpyru. TeM He MeHee 3JeMeHTapHbIe CUCTeMbl Hauboee 4acTo
BCTPEUAIOTCS B TPAAWIIMOHHBIX OOIIECTBAaX, M ITOSTOMY MBI JOJKHBI
COCPEeIOTOUYNTh Hallle BHUMaHWEe WMEHHO Ha HUX. B 3Tmx cumcremax
MMPaKTUKYIOTCS IBa THIIA OOMEHA: OrpaHUYECHHBIM M HeOTpaHWYCHHBII.

DJieMeHTapHbIE CUCTEMBI C OrPAHMYEHHBIM 00MeHOM. OTrpaHUYCH-
HBIII OOMEH MMEeT MECTO B CiIy4yae, KOrma IIBe TPYIIIBI IPAKTUKYIOT
B3aIMHBIN OOMEH, KOTOPBI B HEWCTBUTEIBHOCTU SIBJISETCS OOMEHOM
cecTpaMu: OfHa TpyIa MYXYMH YCTYIIAaeT CBOMX CecTep APYroil Ipyll-
e My>XYMH, KOTOpasi, B CBOIO ouepellb, OTAAET €ii B3aMEeH CBOUX CECTEp
JIPyroi TpyIie MyxXKYWH, KOTopasi, B CBOIO Oo4epelb OTHAeT eil B3aMEH
CBOMX cecTep.

A B

OepanuuenHwvlil 0OMeH

DTOT TUIT 0OMEHa, UMEHYEMbII TakXe «Kapuepa» (M0 Ha3BaHUIO OTHOM
aBCTPAJIMACKON HApOMHOCTU, Y KOTOPOH OH ObUI BIIEpBBIE OTMEUYEH W
YETKO OIMCaH), MIPAKTUKYETCS B TaK Ha3bIBAEMBIX IyaTUCTUYECKUX 00-
IIECTBaX, KOTOpbIE Pa3/Ae/siOT CBOUX WIEHOB Ha JIBE OTHOJMHEWHbIE
9K30raMHble TIOJIOBUMHBI. B MOKoJeHUM, TOSIBISIIOIIEMCS B pe3ysbTaTe
TaKoro obMeHa, 3Ta CHCTeMa MOOoIIPseT OpakKu MeXIy MepeKpecTHbIMU
JIBOIOPOTHBIMU OpaThsIMU M CECTPaMU, TTOCKOJIBKY OHU SIBJISIFOTCS JETh-
MU MYXYMH, OOMEHSIBIIMXCS CBOMMM CeCTpaMU, M 3alpeliaeT Opaku
MEXIy MNapaleIbHbIMU JBOIOPOJHBIMU OpaThsIMM M CECTpaMu, MOsi-
BUBIIMMUCS Ha CBET B pe3yJbTaTe OpakoB, B KOTOPBIX CYNpyTrd He
OTKa3aJIMCh OT POACTBEHHUKA ITPOTHUBOIOJOXHOIO ITOJIA.

BDjieMeHTapHbIe CUCTEMbI C HEOTPAHMYEHHBIM 00MeHOM. B oTiu-
Yyye OT MPSMOTO OrpaHUYEHHOTo OOMeHa, HeOrpaHWYEeHHBI OOMEH He
MPEANUCHIBAET MPSIMOII B3AMMHOCTH B LIEITM OOMeHa Cylpyramu 1 Teo-
PEeTUYECKHU TMO3BOJISIET OObEAWHUTh HEOTPAaHWUYEHHOE YWCIO TapTHe-
POB, KaK 3TO MOKA3bIBAIOT HUXXENPUBEIEHHEIE CXEMBI .

B aroit cucreMe rpymmna Jull, OTAAIOIIMX CBOMX XEHIIMH, HUKOIIA
He SBJSETCA TOM Xe, YTO W TpyIa JUL, OepylIUX B XEHBI 3TUX
>KEHIIWH, TTOCKOJbKY KaXIblii UHIUBUAYYM OJHOBPEMEHHO U OTIAET, U
OepeT eHIuH. Jlaromas rpymnia HUKOTAa He MoJiydaeT XXeHIIMH Hero-
CPENCTBEHHO OT Oepylleil WX TpyMIbl, a MoJiydaeT WX OT TPYIIbI,
HaxoJsIIeiicsl Ha IPYroM KOHIIE LIEMOYKM OOMEHOB.

Zonabend F. Op. cit. P. 39—40.

8. 3aka3 Ne 1837.



106 Tnapa II. OcHoBHbIe HOPHAMYECKME OTHOILEHUA

Cxema HEOTPaHWYeHHOTO ofMeHa

Hanpas-
JeHue
oTAAYM

eynpyr

Heozpanuuennwiii osen

Byayunu meHee CKOBAaHHOM olpeseleHHbIMU PaMKaMy, YeMm cucre-
Ma ¢ OTpPaHHYeHHbLIM 00MEeHOM, 2Ta cHCcTeMa ABMAsAeTcA Bonee OTKPHITOM
M JlenaeT BOBMOMHOM JmcdepeHHMAIMIo 10 COMMANILHOMY, HONMTHYe-
CKOMY M PKOHOMMYECKOMY NPM3HAKaM, KaK 5T0 NMOKA3aHO Ha NpUMepe
HapopHocTH kaune (Bupma)l.

3HATH
apHUCTORPATHL
MPOCTOMNIOAMHBI
JKEHBI boratTcTso

Heozpanuuennvili obmen y napoduocmu xavur { Bupma)

! Zonabend F. Op.cit. P. 40.
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B Takom obuiecTBe Kaxablii U3 POJAOB TPEX OCHOBHBIX OOLIECTBEH-
HBIX TPYII UMEET TEHJACHLIMIO 3aKJI0UaTh Opaku MCKIIOYUTEbHO BHYT-
pu cBoero poma. TemM He MeHee B KaXIOW TpyIre HECKOJbKO POAOB
CBSI3bIBAIOTCS OpaYHBIMM Y3aMU C IPYTMMU POAAMU, BXOMSILMMU B TPYII-
My, CTOSIIYIO0 HUXE MO CBOEMY COLIMAJIbHOMY MOJIoXeHU10. B3auMHbii
MHTEpEC OYEBUACH: B OOMEH Ha >XEHIIWH, KOTOPbIX OHU YCTYMaloT pPo-
JTlaM, CTOSIIIIUM HUXE IO COLMATbHOMY MOJIOKEHUIO U KETAI0IUM UMETh
JKeH 0oJiee BBICOKOTO IPOMCXOXACHUS, BBICOKOITOCTABICHHBIE POJIbI
MOJy4yaloT OpayHyl0 KOMIIEHCAIIUIO, pa3Mep KOTOPOUl TeM OOJiblile, YeM
0oJiee BBICOKO COLMAJIbHOE MMOJIOKEHHWE OTAaBAa€MbIX MMM KEHILIMH.
Takum 006pa3oM, YacTh XEHIIWH MEPEeMEIaeTCss BHU3 MO MepapXxuye-
CKOH JleCTHMIIE, TOrJa KakK HaBepx IOCTYIMamT O0rarcrBa, KOTOpbIE
CKaruIMBalOTCs B pyKaxX TOCIOACTBYIOIIMX TPYyMI, paclpeaeasionimx
9TU OOraTcTBa CpeJy CBOEro OKPYXeHMs B (hOopMe NapoB WY TUIIU.

CrnenoBaTeIbHO, HEOTPAHUYEHHBI OOMEH CITOCOOEH OpTraHW30BaTh
U yCWINUTh AuddepeHInalno, yXe CYIISCTBYIOIIYI0 B OOIlecTBax,
CTPEMSIILIUXCH K COLUMATbHO-9KOHOMUYECKOMY U TIOJUTUYECKOMY pa3-
neneHuto. B ciioxHbIX cuctemax 0oJjiee 4acTO BCTPEUYarOTCsl 3aKOHOMA-
TeJbCTBA, KOTOpble (MOIOOHO (paHIy3CKOMY IO3UTHUBHOMY IIpaBy)
3anpenialoT Opaku MeXIy OTpeAeJeHHbIMM KaTeropusiMu CYMNpYyroB,
HO HE COllep>XaT HUKAaKMX 00513aTe/bHbIX MPEANUCaHU OTHOCUTEbHO
BbIOOpa CyIpyra Wd CYMNpyTH.

OTOT KpaTKMii aHaauM3 OpauyHbIX CUCTEM MOATBEPXKAAeT, YTO Tpa-
JMUIMOHHBIE CUCTEMBI JOCTUIIN JOCTAaTOYHO BBICOKUX PE3YJbTATOB B
9TOI 00JIaCTU: ACCTBUTENBHO, €CIM Mbl CPaBHMM C HMMHU Hallly COO-
CTBEHHYIO OpraHu3aliio POACTBEHHBIX OTHOLIEHUM, TO Mbl OyaemM OyK-
BAJILHO MMOPaXeHbl €e KOHLENTYaIbHbIM O0eIHEHUEM .

M3 npuBeneHHbIX ONMCAaHUI HEe BHITEKAET, OHAKO, YTO MpaKTUKa
aBTOMATUYECKU COBMAJaeT C HOPMOW: Hampumep, Yy aBCTpaluiiiieB
uaeaabHasi POACTBEHHAsi OpraHu3amusi KOTOPBIX OTJIMYaeTCsl OYeHb
0OJIBIIION CIOXHOCTBIO, HEPEAKHU Cllydyau, Korda Opaku 3aKJIouyaroTcs
BOIMPEKM YCTAHOBJEHHBIM IMpaBujiaM; y HapoaHocTu nypym (MHausi)
Juinb 62% OGpakoB MOJHOCTBIO COOTBETCTBYIOT IPHHSATBIM HOPMaM; y
apaboB TMpeAINoYTUTEIbHbBIE Opaku MeXIy IapaiebHbIMU [BOIO-
POIHBIMM OpaTbIMM U CECTPaMU MO OTLOBCKOW JIMHUU COCTAaBJSIOT
b okoo 30% Bcex 3aKimodaeMbIX OpakoB. Hamnuue Takux OTHOCH-
TEJIbHO OOJIBIINX OTKJIOHEHWI JOKA3bIBA€T, YTO, KaK U MaTepUabHbIE
(hakTophl, (hakTOp POACTBA HE SIBJISIETCS €IUMHCTBEHHBIM (haKTOPOM,

' MOXHO, OHAKO, TIPEAON0XUTb, YTO B MPOLLLIOM HALIY 3aMafHble 00LIe-
cTBa ObITM OoJiee M300peTaTebHbEl. Hampumep, onuH n3 TekcToB CBITOrO AB-
TYCTHHA, Kacalouuiicsa OpayHbIX 0OBbIYaeB APCBHUX PUMJISH, Ta€T OCHOBAHUS
nojiarath, YTO APEBHUE PUMIISHE MPAKTUKOBAIU IPEANOYTUTEIbHBIE Opaku
MEXIY IepeKPEeCTHBIMM IBOIOPOIHBIMU OpaThbsaMu U cecTpamu (ABryctuH/ O
rpage boxuem. 478, 66—75)

8*
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OMpEeNeISIIONIMM COCTOsIHUME 00IecTBa. DTOT (aKTOp HOJKEH BCTY-
natb B KOHPPOHTALMIO C APYTUMU CWJIaMU (3KOHOMMYECKMMM, MOJIU-
TUYECKUMU, PEJIUTHO3HBIMHU M T. 1.), KOTOpPhIE €My He BCeTma ymaeTcs
CKJIOHUTb Ha CBOIO CTOPOHY. PaBHBIM 00pa3oM MOXHO YTBEPXKAaTh,
4TOo JIt00Aas, Maxe caMas MOrydasli ceMeliHasi rpyrnrma BCeraa OCTaBISIET
3a CYIPYXECKOM CeMbeil BO3MOXHOCTb WTpaTh ONpPEIeICHHYIO POJIb
BHYTPU TPYIIITHL.

§ 3. Cynpyxkeckasi ceMbsi

Cynpyxeckasi ceMbsi B TOW WJAM HUHOU (hOpMe CYIIECTBYET BO
Bcex 0e3 MCKIIoYeHHUs obliecTBaXx. B 3Toi CBsA3M MbI MOJHOCTBIO MO-
CBITUM €W CIEOYIOIIUIA pa3ies, a TakKXKe MOJYepKHEM 3HaYeHUE, KOTO-
poe MMeeT B HEell pOXJIeHUE NeTed, U U3yYUM UX COIMaJbHOE MOJIO-
KEHUE.

Bceo0muii xapakTep cynpyKeckoii cembr. CyTpykecKasi CEMbs
MMeeT BceoOlLIMi XxapakTep, HO POJib €€ B pasjiMuHbIX 00IllecTBax pas3-
JIM4Ha. Y HapoaHocTU Haiisip (MHAMs) My>KUMHBI SIBJISIIOTCSI TIPEXKIe BCe-
ro BOMHAMU, CYyIPYKECTBO HE CO3[AaeT MOCTOSIHHBIX Y3, a BJIACTh U Tpa-
Ba Ha 3eMJII0 NMPUHAJIEXKAT €AMHOYTPOOHBIM NsnbsiM. B Hauumcrckoit
I'epmaHuu mosioBOE TUIIEppasiaesieHde Tpyna (BoiiHA M TOJUTUKA —
JUTST MYXXUMH, JOMallHUe 3a00Thl — JJISI KEHIIMH) C TeUeHUeM Bpeme-
HM MOIJIO Obl TIPUBECTM K (DOPMHUPOBAHUIO OOILECTBA, aHAJOTUYHOTO
0011IeCTBY, CYLIECTBYIOLIEMY Yy HApOIHOCTU Haiisip. bosee OGauskuii K
HaM Tpumep: B Kurae npu pexxume Mao ObUIM HNpeaNpUHSITH 0e3yc-
MelIHbIe MOMBbITKA YIPa3AHUTh CYMPYXKECKYIO CEMBIO.

Kpome Toro, cieayeTr OTMETUTb, YTO MOJMIaMUsI HE MCKIIIOYAeT
obOpa3oBaHMe cyrnpyxeckoil cembu. [lonurnHuyeckue ceMbu (Cow03 Ofi-
HOIO MY>XYMHBI C HECKOJIbKMMU KEHIIIMHAMU) OOBIYHO COCTOSIT U3 XU -
BYIIMX B OJHOM MECT€ MOHOTaMHBIX CEMeil: OueHb yacTo B Adpuke
MY>KUMHA UMEET HECKOJIbKO XXE€H, HO KaXJasli U3 HUX XKUBET CO CBOMMU
NIeTbMU B OTAeJbHOM Xuauile. Kak mpaBujio, MOAUTMHUS UMEET OIl-
peneneHHblie npeneibl. C OIHONW CTOPOHBI, MTOTOMY, UTO AeMorpacduye-
CKOE PacCTOSIHUE MEXIy NBYMS TOJaMUu SIBJSIETCS TOBOJBHO HEOOJb-
M (mpuMepHo 10%), XOTSI BO3MOXHO €ro yBEJIWYMTb 3a CUeT IO-
BOJIBHO 4YacTO BCTpeyaloleiicss MpakTUKU YOUKCTBA HOBOPOXKIEHHbIX
onHoro nofa. [onuanapus (cor3 OMHOM KEHIIUHbBI C HECKOJIBKUMU MYX-
YMHAMM) BCTpevaeTcs pexe (rmiems: Toga B UHAMM, HEKOTOpblE HApO-
HOCTU, XuBylIue B Tubere n Hemaie).

Bonee Toro, cympyxeckasi ceMbsi MOXET COCTOSITb U3 CYIPYIoB
onHoro nosa. Hanpumep, B miemeHu Hy3p (CyaaH) XeHIIMHA, HECIIO-
CcOOHasl K JETOPOXIECHWIO, MOXET YMJIaTUTh OpauyHyl0 KOMIIEHCAIIWIO
POAUTENSIM IPYroi KEHIIMHbBI, XXEHUTbCSI HA HEW C TeM, 4YTOObl OHa
ponuiia feTeil oT My>XYuH. B aToM ciiyyae oHa paccMaTpuBaeTcsl Kak
MY>XYMHa, MOXET HacjeloBaThb CKOT U IOJyyaTb OpauHble KOMIIEHCa-
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1IMU B cilyyae 3aMyXecTBa JeByllek ee pona. Jlaxke B HallUx coOCT-
BEHHBIX OOIIECTBAaX €CThb MPUMEpPbl OpPakoB MEXIy WHIVMBUAYyMaMU
OITHOTO TT0J1a, 3aK/IIOYEHHBIX MHOLJA C COOJIIOJEHUEM IOPUAUYECKUX U
PENUTUO3HBIX (POPMaIbHOCTEM.

MoXHO TakxXe yNOMSIHYyTb cllydau OpakoB MEXIy yMepLIUMU W
KMBBIMU, KOTOPbIE€ CMEIIMBAIOTCS C BbILIEYNIOMSIHYTBIMU CIIyYasiMu.
Onsith ke B IJIEMEHUW HY3P BIOBA MOXET BCTYIUTh B «IIPU3PAYHBINA
Opak», BBIMASI 3aMYX 32 MYXYWHY, KOTOpbIA OyIeT HOCUTb UMS TMO-
KOWMHOIro Myxa, HO He OyJIeT MMeTh MpaBa Ha HacienctBo. [liems Ky-
KyHI0 uaeT ellle jaajibllie: BAOBa, BO3PAcCT KOTOPOW He TMO3BOJSIET eil
poIUTh OT JMOOOBHUKA pebeHKa, KOTOPBIM yHacienoBaa Obl UMYIIECT-
BO €€ TMOKOWHOIO MyXa, MOXET KYMUTh XEHIIUHY C TeM, YTOObl OHa
ponuiia TaKOro HacjeIHUKa; 3Ta XEeHIIMHA paccMaTpuBaeTcsl Kak CyI-
pyra yMmeplIiero, a ee AeTu SIBJISIOTCS MPSIMbIMU HacJeIHUKAMU yMep-
IIIEro, MOCKOJIbKY caMa 3Ta XEHIMHA ObUla KyIJIEeHa 3a CYET UMYIIEe-
cTBa ymepuiero. Takasi mpakTuKa JUIIb Ha MEPBbIM B3IJISIA KaxkeTcs
HaM «3K30Tuueckoi». Haiu cobcTBeHHbIE 0011lecTBa HAUMHAIOT €€ MpU-
MEHSTb, WCIOJb3Ysl, MpaBaa, IJisl 3TOr0 Apyrue MeTOAbl, Takue Kak
3aMOpaXMBaHUE CIEPMbl WIU «IIPEeIOCTaBIEHUE MaTKU».

KakoBa 6bl HM ObLTa ero opma, CynpysKeCKUii COl3 BBICOKO 1ie-
HUTCS BO Bcex obiiecTBaXx. C OOHOI CTOPOHBI, IIOTOMY, YTO BCE OOIIE-
CTBa NPOBOAST pa3jiMuMe MEXAY CYIpPYXKEeCKUM COI030M M BHeOpau-
HBIM COXMTEJbCTBOM. B Halmx coOCTBEHHBIX OOILLIECTBax OpUIAYE-
CKHUE IOCJIENCTBUS Opaka HAMHOIO IIPEBOCXOAT IOpUINYECKHUE TTOCTIE -
CTBUSI BHEOpaAUHOI cBsI3K. Jlaxe eciv B pe3yjibTaTe BHEOpAYHOI CBSA3U
POXKIAIOTCS IeTU, 3Ta CBsI3b paccMaTpPUBAEeTCS KaK CBOEro poja <«IIpe-
Joausa K Opaky» WIM Xe Kak CJeJCTBMe Opaka, pacIiaBILIErocss B pe-
3yJAbTaTe CMEPTU OMHOIO M3 CYMNPYroB WU pas3Boma. B mobom ciyuae
LIeJIbI0 OpaYyHOro COl03a SIBJISeTCS IIPOoJoJKeHre poaa. Bo MHorux tpa-
JOUIITUOHHBIX O6LL[€CTB3X 6paK CUUTACTCHA I[Gf/iCTBMTCJH)HbIM JIUIIb I10-
clie poXaeHus mepBoro pebeHka. Huke Mbl yBUIMM, YTO M B HaIIKUX
00I1IeECTBaX CEMbS MYXKa U CEMbs XKE€HbI CYUTAIOT cebsl NENMCTBUTEILHO
MOPOIHEHHBIMM TaKXKe IMOCJIE POXICHUS Yy MX MOTOMKOB IIEpPBOIO pe-
O0eHka. M, Ha000POT, XOJIOCTIKMA HEBLICOKO LICHSTCS B o01ecTBe. B cBs-
31 C SIPKO BBIpaXX€HHBIM IIOJIOBBIM pa3felieHueM Tpylda XOJOCTIKHU
BCTPEYAIOTCI OYE€Hb PEIKO B TPAIMLIMOHHBIX OOILIECTBaX, rae Opak siB-
JISIETCSI YCIOBUEM BBIKMBAHMUSI; TaM, TI€ OHU BCE-TaKM CYILIECTBYIOT,
X OOLIECTBEHHOE IOJIOXEHME OYEeHb HEBBICOKO (OYE€Hb 4YacTO CJIOBO
«XOJIOCTSIK» SIBJISIETCSI CMHOHMMOM CJIOBa «Kajieka»). B Hammx coOcT-
BEHHBIX OOIIECTBaX HaYMHAas C ONpPEAEIEHHOTO BO3pacTa XOJOCTSIUECT-
BO BOCIIPMHUMAETCS KaK «HEHOPMAJIbHOE» IOJIOXEHHE, TTOCKOJIbKY 00-
LIECTBEHHOE MHEHME IMOOLIPSET CO3AaHUEe CEMbU.

PazHooOpa3ue dopM, KOTOpble MOXET NMPUHMMATh CYIpyXKecKast
CeMbsl, SIBJISIETCSI B KOHEYHOM CYETE OJHMM M3 CaMbIX OYEBMIHBIX JOKA-
3aTeJIbCTB 3HAYEHUSI, NIPUIABAEMOIO €€ CYIIECTBOBAHMIO BCEMU OOILE-
ctBamu. B ¢Bs3u ¢ 3TUM HaM ciienyeT Oojiee OETallbHO M3YYUTh IIPO-
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1ecc oOpa3oBaHUsI CEMbU U coliepxKaHue 00513aTeJIbCTB, BOZHUKAIOIIUX
y KaXxI0ro U3 CyMNpyros.

OO0pa3oBaHue ceMbU U OTHOIIEHUSI MKy cynpyramu. Betyrine-
HUEe B OpakK 4acTO COIPOBOXIAETCS YIUIaTOW OpayHOW KOMITEHCAIlWU.
DTa KOMIIEHCAIUs UMEHYETCSI BBHIKYIIOM, HO 3TOT TEPMUH UMeEET JApy-
roe 3HaueHue, YeM B HallleM IOpUINYECKOM SI3bIKe, TTOCKOJIbKY OH 000-
3HayaeT ONpeAe/eHHYI0 CyMMY, YIJIaYMBaeMylO XKEHUXOM WU €ro CeMb-
eil ponurtesisiM Oyayiieir cynpyru. BuIKynm Hesib3sl paccMaTpuUBaTh Kak
«TIOKYITHYIO 1ICHY» HEBECThl: OH IpeAHa3Ha4yeH IS KOMIIEHCAIlUK T10-
TepU, KOTOPYIO HeceT ceMbsi HeBecThl. KpoMe Toro, ero 3HaueHue He
SIBJISIETCSI TOJIbLKO 9KOHOMUYECKUM: MOCKOJbKY BBIKYIT BbITLJIaYMBaETCS
3a4acTylO JOJISIMU B TeYeHUE HECKOJbKUX JIET, OH SIBISETCS 3aJI0TOM
XOPOILINUX OTHOIICHWI MEXIY CeMbsSIMU MYXa M XeHbl. Bo MHOruMx 06-
1IeCTBaxX BbITJIaTa BbIKYMa YCTAHABIMBAeT MPE3yMIILMIO OTIOBCTBA:
MYX SIBJISIETCSI OTLIOM BCEX JIeTeil CBOei XeHbI, JAaKe eCliM OHU POXK-
JeHbl U He OT Hero; J0 TeX Iop IOKa BBIKYN He BO3BpallleH, XXeHa,
JlaXe ecIM OHa He XUBET 0ojiee CO CBOMM MYXeM, He MOXET BHOBb
BBITU 3aMyX, a J€TH, KOTOPbIX OHAa POXaeT B ITOT IEpUO, CUUTa-
I0TCS JETbMU €€ MyKa.

3HaueHUe, TMpUIABAEMOE BBIKYIY, CBUIETEJbCTBYET O TOM, 4YTO
Opak 0O0beaMHSIET KaK TPYINbl, TAK U MHAUBUIYYMOB, KOTOPbIE UMEIOT
TEM He MEHee HEKOTOPYI0 CBOOOMY BbIOOpa, HO BHITOLY M3 3TOTO M3-
BJIEKAIOT B OCHOBHOM MYXXUWHbI. Penko ciyyaercsi Tak, 4To poaMTen
MOTYT MPUHYAUTH MYXYUHY BCTYNUTh B Opak, KOTOPOrO OH HE XeJja-
eT. OpHako 3a4acTylo Opak MOATOTaBIMBAETCS 3apaHee: Oyayliue Cym-
pYr¥ BOCITUTBIBAIOTCSI BMECTE M HACTOJBKO MPUBBLIKAIOT APYT K APYTY,
YyTO WX Oyayliui Opak MPEeACTaBIsSETCS UM COBEPILIEHHO <«ECTECTBEH-
HbIM». boJiee Toro, gaxe B ciayyae, KOrjaa MpearnvcaH NpeanoyTUTeb-
HbIIl Opak, MOTEHIIMAIbHBIN XEHUX UMEET OINpeacJeHHYIO CBOOOMY BbI-
bopa MeXIy HEeCKOJbKMMM HeBeCcTaMU, 3aHMMAIOIIMMM aHaJOTUIHOE
MOJIOXEHWE C TeHeaJornyeckoil TOYKM 3peHus. B kpaitHem ciyyaeB
JKEHUX MOXET HaBsI3aThb CBOMM POJUTEJSIM HEBECTY, KOTOPOW OHU He
KeJaloT, TMPUOETHYB K MOXMIIEHUI0 HEBECThI, IMOCJEe Yero CeMeiHbIM
IpyIraM He OCTaeTCs HUYEro APYroro, Kak yperyjJupoBaTh CUTYaLUIO
rnocpeactTBoM Opaka. HanmpoTus, >KeHIIMHBI TTOCTaBJIeHbI B ropasao 60-
Jiee KeCTKMe paMKU: C UX MHEHHWEM CUMTAIOTCS HAMHOTO MEHbIIIE.

Camo BcTyruieHMe B Opak Bcerma oOCTaBIISIETCS pa3IWYHBIMU 00-
psnamu. Kak mpaBuio, 3T oOpsiibl CUMBOJM3UPYIOT paccTaBaHMUE:
JKEeHIIMHA yJajseTcsl U3 CBoeil CeMbU MOCPEACTBOM 0Opsiia WHUIIMA-
1IMM, 3a KOTOPBIM CJIeAyeT OOpsi COeqUHEHUs CynpyroB. B Hammx
COOCTBEHHBIX OOIIECTBax MPUHST oOpaTtHbIi TMopsiaok. [locne cBagbObI
MOJIOZIOKEHBI OTIPABJISIOTCS B CBajeOHOE IMyTelIecTBUE, KOTOpoe KakK
Obl TTOMUYEPKUBAET MX TEMEPEIIHIO HEe3aBUCUMOCTb MO OTHOILIEHUIO K
WX TPEXHUM CEeMbsSIM, NOCTUTHYTYIO Ojnaromapsi Opaky. Hamportus, B
TPAgUIIMOHHOM OOIIeCTBe Opak IpeciienyeT IMpexXIe BCero Iiejdb 00b-
€MHUTb JBE CEMEUHbIE TPYIIbl: A0Ka3aTeJIbCTBOM TOMY SIBJSIETCS
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TOT (pbaKT, YTO B HEKOTOPHIX OOIIECTBAX MOJIOAOXEHBI HE HAYMHAIOT
KUTh TOJ, OJHOI KPHIIIEH cpa3y ke Iocjie cBaabobl (B IJIEMEHU alllaHTH,
XKuBylIeM B 'aHe, CyIpyru XuBYT OTAEIBHO APYr OT Apyra Ha IpOTS-
KEHUU HECKOJIbKUX JIET; B TuieMeHU Hbspo (CymaH) cympyru >KMBYT
BMECTE TOJBKO BO BpeMsI OepeMEHHOCTHM XEHBI, B IUIEMEHHU IIBaHA
CYIpPYrM HAUYMHAIOT XUTH II0[ OMHOM KPBIIIEH TOJBKO ITOCE POXKIEe-
HUS TIEpBOro pebeHKa, a y JOTOHOB — ITOCJIE POXACHUS HECKOJIbKUX
JeTein).

OO0s13aHHOCTH CYIIPYIOB CYIIECTBEHHO OTIMYAIOTCS B Pa3IMYHBIX
o0IIIecTBax M MPU pa3jIMYHBIX peXuMax HaciemoBaHus. CymnpyxeckKas
M3MeHa MOXET paccMaTpUBAaThCS M KaK «HEBUMHHAasl IIAJIOCTh» (Y TOHTa
B 3aMOuM), ¥ KaK O4eHb TSKKMU Tpex (Y IJIEMEH CBa3M M HbSIKbIO3a).
OdeHpb YacTo XEHCKasl M3MeHa KapaeTcsl HaMHOIO CypoBee, YeM MYXK-
ckas. KpoMe Toro, Myx 3a4acTyl0 MOXET IIPEIOCTaBUTh CBOIO KEHY
TpeTbeMY JIMIY B Pas3JM4YHBIX CUTyallMsIX (3aKOH T'OCTEIPUMMCTBA, YC-
TaHOBJICHHE POJICTBEHHBIX CBS3€M, MOPOXMAIOIIMX OTHOILICHUS, IIPU
KOTOPBIX 3TO TPEThE JIMIIO SIBIASETCS 3alMTHUKOM MYyXKa), TOrma Kak
obpaTHOe He MPEeayCMOTPEHO HU B OOHOM OOIlieCTBe. DTU HAOMIOACHUS
HaTaJKMWBAIOT HAC Ha BOIIPOC O COLMAIIBHOM IOJOXEHUU XKEHILWHBI 10
CPaBHEHMIO C COLMAJIbHBIM ITOJIOKEHUEM MY>KUMHBI.

B HeckonbKuX 00IlIecCTBaX COLMAIbHOE TMOJOXEHWEe MYXUYMHBI U
KEHIIWHBI OAWHAKOBO (MMIMeM, aHAaMaHIIbl, Tapo M Xa3u B Accame,
Tyaperu). OfHaKo, Kak MpaBWJIO, XEHIIMHA CTOMT HUXE MYXYUHBI B
couuanbHoi uepapxuu. CyliecTByeT TeM He MeHee HEeCKOJIbKO CTelle-
Heil TOMYMHEHHOCTU XEHIIIMHBI, KOTOphIe, TI0 HallleMy MHEHHUIO, 00y-
CJIOBJICHBI (paKTOpaMM 3KOHOMMYECKOro nopsinka. Hauboee He3aBu-
HO TOJIOXEHUE XEHIIMHbI B TUIEMEHaX, 3aHUMAIOIIMXCS CKOTOBOJICT-
BOM, TOCKOJIBKY TaM OHa HE MMeeT IpaBa 3aHUMAaTbCsl «OJaropomHon»
paboToii (Hampumep, yXaXuBaTh 3a CKOTOM). Y TIJIEMEH, XKMBYIIUX
OXOTOM1, COLIMAIbHOE TOJIOXKEHWE KEHITUHBI HECKOJIBKO BhIIIE. Y TLIe-
MEH, 3aHUMAIOLIMNXCS CEJTbCKUM XO3SICTBOM, COIIMATIbHOE IMOJIOXEHUE
SKEHIIMHBI SIBJASIETCS CPEAHUM MEXAY €€ COLUATbHBIM TOJIOKEHUEM Y
CKOTOBOJIOB U Y OXOTHUKOB, TMOCKOJbKY €€ TJI0JOBUTOCTb aCCOLUUPY-
eTCsl C IUIOAOBUTOCTBIO 3eMJIM M TIOCKOJILKY OHa WUIpaeT JIOBOJbHO
3HAYUTEJIbHYIO POJib B CEJIbCKOXO3IHUCTBEHHBIX LIMKJIax. B obiiecTBax,
3aHMMAIOIIMXCS BbIpallliBaHUEM HEMUIIEBbIX pACTEHU, XKeHIIIMHA TaK-
XK€ 3aHMMaeT JOBOJIbHO CKPOMHOE COIlMajbHOE TMOoJIoKeHue. MBI yIio-
MSTHYJIY, OJHAKO, JOCTaTOYHO O0OOIIeHHbIE TEHASHIINHY, KOTOPhIE MOTYT
HWMETh MHOTOUMCIIEHHbIE UCKITIOUEHUS.

Pacrop:xkenne Opaka. bpak He MOXeT OBITh 3aKJIIOYEH Ha OTpere-
JIEHHBIN CPOK, HO MPOJOJKUTEIBHOCTb €r0 MOXET 3a4acTylo 3aBUCETh
OT OIpeAeeHHbIX YCIOBUI: OECTUIOAHOCTh XEHIIMHBI SBASIETCS TIPU-
YUHOW cKopee IJIsl aHHYISALUM Opaka, HexXxelu 1js pa3Boga. CMmepTh
OJTHOTO U3 CYIPYrOB He 00s3aTeJIbHO aBTOMAaTUYECKU BJIEYET 3a cODOiA
pacmaj ceMbM, KaK Mbl 3TO YX€ BMUIEJU Ha NMpUMEpe <«IpU3payHbIX
OpakoB». bpak MoxeT ocTaBaTbCs NEWCTBUTENbHBIM, HECMOTPS Ha
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CMEPTh OMHOTO U3 CYIPYTOB, U MPOJIOJIKAThCS B (opMme JieBUpaTa:
BIOBa TMO-TIPEXXHEMY CUYMTAETCs JKEHOW CBOEro yMepllero Myxa, HO
JKMBET C €ro MJIaalInUM OpaToM, a IeTU, POXIalolluecss B pe3yjbTaTe
3TOTO0 COXUTENbCTBA, CUMUTAIOTCS NETbMU €€ yMmepllero myxa (Tak
NOCTYMNAIOT IUIEMEHA T'y34, Hy3p, CBa3M, LIBaHa, 3yJIyChl U T. 1.) . Brosa
MOXET TakXe BbIOpaTh cebe HOBOIO IapTHepa, KOTOPHI OymeT cuu-
TaTbCsl €€ MYXXeM, Cpelu OpaTheB WJIM ChIHOBEW cBoero Myxa (B 00-
1IeCTBax C POJCTBOM IO OTLIOBCKOW JIMHWUW) WJIM CPEeAu ChIHOBEH ero
cectep (B oOIIeCTBax C POACTBOM IO MaTepUHCKOI nuHuK). HakoHel,
CYIIECTBYET M copopaT — (popma, MPOTUBOIIOJOXHAS JeBUPATY: B
cllyyae CMepTU CYIpYrd, €€ POIMTENM OTAAIOT BIOBIY OAHY M3 ee
cectep. Bce BblllIen3I0XKEeHHOE CBUAETEILCTBYET O TOM, UYTO CeMeii-
HbI€ TPYIBI CTPEMSITCS COXPAHUTh COI03, MPEPBAHHBIN CMEPTHIO OJI-
HOTO U3 CYNpPYIOB.

Bpak MoxeT TakxKe pacmacTbCs B pe3yiabTaTe pa3Boma. PazBombl
OoJiee 4acThl B Hadaje CEMEMHOM XM3HU U B OOIIECTBAX C POICTBOM
10 MaTePUHCKOI JTUHUM, TIIE XEHIUHA COXPaHsIET 00jiee TECHbIE CBSI-
31 CO CBOei mpexHeil ceMbeil. Kak m cMepTh OJHOTO W3 CYIIPYTroOB,
pa3Boa He MpephiBaeT aBTOMATUYECKM CBSI3b MEXIY CEMEMHBIMU TPYyI-
namMu. C OgHOI CTOPOHBI, OAWH U3 CYIIPYTOB MOXKET BCTYIIUTh B HOBBII
Opak C pOJCTBEHHUKOM WU POJICTBEHHUIIEH ObIBIIIETO MY>a U ObIB-
mreit xkeHsl. C Ipyroi CTOPOHBI, BO3BpAIlleHUE BBIKYIIA MOXET MMETh
pa3IMYHOEe 3HAYEHHME: €CJIM yIUIaTa BHIKyIa OblJla HEIPeMEHHBIM YC-
JIOBMEM OpakKa M BBIKYII ITOJIHOCTBIO BO3BpallleH ITocjie pa3Boaa, Opak
CUUTAETCS PACTOPTHYTBHIM; B MPOTUBHOM CliyyaeB Opak ocTaeTcs Aeii-
CTBUTEJIBHBIM.

MoOXHO 3a1aThCsl BOIIPOCOM O IIPUYMHAX, KOTOpPbIe MOOYXAAal0T BO
MHOXECTBE CJIydaeB CEMEWHbIE TPYMIbl MbITATbCS COXPAHUTh CeMeii-
HBII cO103. be3 coMHeHMs1, OMHOM 13 OCHOBHBIX PUYHMH SBJISIETCS CTPEM-
JICHWE 3TUX TI'PYIIN 00ECIIEUNTh CBOE MPOAOKEHHE B JIMIIE ITOTOMKOB.

ConuajibHoe MoJioKeHne pedeHka. «OT CMEpPTHU €CTh TOJIbKO OIHO
JIEKapCTBO — pebeHOK», INIaCUT MOCJOBMIIA MmjeMeHU O6ambapa. ['oBo-
ps O CMepTH 4YeJoBeKa, MMEIOIIEro IeTeil, Te Xe Oambapa CKaxyT,
YTO OH «yIlleJ», a TOBOPSI O CMEPTU XOJIOCTSIKA, OHM CKaXyT, YTO OH
«KOHUMJICST». B TieMeHu menb, XuBymieM B 3amagHoil Appuke, XeH-
IIMHBI, KOTOpPble HE MOIYT 3a0epeMeHeTh, HelaloT cede «aeTeil» u3
IIOYAaTKOB KYKYPY3bl, a MX MYXbsI MHOTAA ITyOJMYHO JAIOT 3TUM <«JIe-
TSIM» UMEHa (3epHa KYKYpy3bl CUMBOJIM3UPYIOT U300UIE U TIJIOA0BU-
TOCTb). DTO CTpeMJIEHUE K IMPOIOJKEHUIO Po/ia CBOMCTBEHHO HE TOJIb-
KO OTHaJIeHHBIM OT Hac obiecTtBaM. B repmanckoii EBporme cymecTBo-
Bajl OObIYai: MPU POXIEHWU peOEHKAa B €ro 4eCTh CaXkajlu JIepeBO,
CBSI3bIBasi TAKMM OOpa3oM MX POCT TOTEMUYECKUM pOACTBOM. B Ha-

' AGpUKaHCKHUI IEBUPAT OTJAMYAETCSl OT eBPENCKOro JeBUparta, B KOTO-
poM OpaT Myka MOJIKeH XEeHUThCS Ha ero BIOBE, eCJIM y Hee HeT pebeHKa.
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crosiee BpeMsl AeOaTbl MO ITOBOAY HOBBIX METOIOB AETOPOXACHWUS
CBUIIETEJBCTBYIOT O TpEeBOre, OXBaTUBIIECH B 3TOM CBS3U Hallle OOIle-
cTBo. HeT HMKAaKOro coMHeHMS B TOM, YTO 3Ta TpeBOra OOBSICHSIETCS
OYeHb XapaKTEpPHOMW s HaIIero oOIIecTBa HECIIOCOOHOCTBIO IIpUIA-
BaThb Kakoe-nubo 3HadyeHHe cMepTu. IlocioBuiia miaemMeHu Oambapa
XOpOILIO ITOKa3bIBAae€T, YTO Bce OOILECTBA CTaJKMBAKOTCS C 3TOM MpPO-
osemoit. OgHaKoO TpaAMIIMOHHBIE OOIIECTBA JIy4Ille BOOPYXKEHBI MIJIs
TOTO, YTOOBI PEIINTH 3Ty IIPOOIEMY, ITOCKOIBKY OHM BEPST B CYIIECT-
BOBaHNE HEBHUIVMOIO MUpPa, TECHO CBSI3aHHOIO C HAIIIM MWUPOM KHBBIX.

Bynmyun xyxe BOOpPY:X€HHBIMU, HEXEJIU MBI, B MEIUIIMHCKOM IIjIa-
HE, OHM KOMIIEHCUPYIOT 3TO OTCTaBaHME 3a CYET HEOMOJIOTMYECKUX (hOpM
pOICTBa, KOIJa BO3HMKAeT IMpobiiema Oecruiogusl (WJIM Oaxke CMepTU
OOHOTO M3 JBYX CYIIPYTOB), M ILIMPOKO IIPAKTUKYIOT YCHIHOBJICHHE U
ynodepeHne. OTo TakKe He CBUIETEIbCTBYET O KAaKOW-TO IMPUMUTUB-
HOCTU: pa3Be OIUIONOTBOPEHME XXECHIIMHBI ITyTeM BBEICHUS B €€ MaT-
Ky CIIepMBl JOHOpa, KOTOPOIO OHAa, MOXET ObITh, Jaxke HMUKOIIa He
BHUEIA, WA U3BJIIEUCHUE U3 €€ MAaTKU 3apOIbIIICBOI KJIETKHA, KOTOpas
OyzmeT OIUIOAOTBOpPEHA B IIPOOMpPKE, SBJISIOTCS MEHEE <«IUKUMU» METO-
JTaMy, 4eM <«IIpU3padHbIii» OpakK, MPaKTUKYyeMbIi B ILUIEMEHH HY3p?
Huuro He maeT HaM OCHOBaHUIl 3TO YTBEPXKHATh.

Kaxk 651 To HU OBLIO, B TPaAULIMOHHBIX OOIIECTBAX PEOCHOK OKpY-
JKeH He MEHBbIIIel 3a00Toi 1 BHMMaHUeM, 4eM B Hamux. Ero couuanb-
HOE TIOJIOXKEHME OYEHb Pas3IMYHO B Pa3IMYHBIX OOIIECTBaX, paBHO KakK
W OTHOILLIEHMSI, KOTOPhIE CYILIECTBYIOT MEXAY HUM U €ro POOUTEIIMU U
KOTOpbIE OOYCJIOBJIEHbI CUCTEMOI PONCTBA, MPUHSITOU B €r0 ceMelHOoM
rpymme. B o0meM 1 1e10M OTIIOBCTBO SIBJISIETCS KaK COLIMAJIbHOM, Tak
1 OMOJIOTMYECKOM CBSI3bIO, a 3aKOHHOPOXIEHHOCTh peOCHKa MEHee 3a-
BUCUT OT TOYHOM MACHTU(UKAIIUM €r0 OTIA, YeM OT ero ACHCTBUTEIb-
HOW TIPUHAIJIECXKHOCTA WM HENPUHAMIEKHOCTU K JTAaHHOU CeMEWHOM
TpyIIIe.

B mraHe cooTHOIIEHMSI COLMAIBHBIX U OMOJIOTUYECKUX (HaKTOPOB
clielyeT OTMETUThb, YTO B 3aBUCHMMOCTHM OT THUIIa OpayHOIro col03a OT-
LIOM JOJIKHO OBITh JIMIIO, SIBJSIONICECS OMHOBPEMEHHO M MYXKEM MaTe-
pu U poauTeeM peOeHKa MM Xe TOJIbKO poauTesieM peOeHKa, WIN
K€, HaKOHeIl, TOJbKO MYXEM MaTepHu.

Yto kacaeTcs peOeHKa, pOXICHHOIO BHEe Opaka OT HEM3BECTHOIO
OTLIa, TO €r0 COLUMAIbHOE MOJOXEHUE CUIBHO MEHSIETCS B 3aBUCHMOCTU
oT ob1iecTBa. Bo MHOrMX adpprKaHCKMX M MOJMHE3UUCKNUX OOIIIeCTBaX B
TaKOM cjydae OO MaTh JejaeT abopT, MO0 pebeHKa yOMBamoOT cpasy
Ke Tocie poxneHus. B mieMeHu Oayne OTLOM CUMTAETCS MYKUMHA, Ha
KOTOpPOIo yKa3bIBaeT MaTb peOeHKa: OH 00s13aH XEHUTbCSI Ha HEel U
XUTh C Heil O TexX Iop MoKa peOeHOK He HAyYUTCS XOIUTh, M30exKaTh
9TOT0 OH MOXET, JIUIIb yOexkaB M3 IUIeMeHH. B mpyrux oOimiecTBax pe-
OCHOK YCHIHOBIISIETCSI CEMEWHOI TpyINoil MaTepu, a OTLOM €ro CYuTa-
eTcs ee Opar: 3TO KacaeTcsl He TOJbKO OOIIECTB C POIACTBOM IO MaTe-
PUHCKOM JTMHUU (alllaHTH), HO TaKXe M OOILEeCTB C POACTBOM I10 OTLIOB-
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CKOM JMHMU (y TUIEMEHU JOBUWJIM OTELl MOXKET IO CBOEil BOJie OTIATh
CBOIO JI0Yb KAKOMY-JTMOO MYKUWHE IJIsI €€ OIUIOJOTBOPEHMS C TeM, 9TO-
OBl 00ECITeYnTh TAKMM O0pa3oM pPOXICHHE IOTOMKA).

B 3akimroueHMEe MOXHO MpucoeanHUThe K MHeHMIo K. JleBn-Crpo-
ca, KOTOpBI yTBepXmaeT, 4YTO CYILIECTBYIOT IBE TOYKM 3peHHUsS Ha
ceMblo M 001IecTBO. OmHAa TOYKA 3pPEHUS SIBJISETCS BEPTUKAIbLHOU M
OTJAEeT MpPEAIloYTEHUE CeMbe KaK sdeiike, M3 MHOXKECTBa KOTOPBIX
oOpa3yeTcsl OOIIECTBO: B 3TOM CJIydacB INPEEMCTBEHHOCTH SBIISIETCS
OCHOBHBIM (DaKTOpPOM, a IIPEBHIIIE BCETO CTAaBUTCSI CBSI3b MEXIY pe-
OCHKOM M POAUTEISIMM, CaMa X€ CEMbsI BIIMCHIBACTCS IIPEKIE BCEro
BO BpeMs OJyiarojapsi mocjaedoBaTe/IbHOCTH IOKOJIeHU. [pyrast Touka
3peHUS SIBISIETCS TOPU3OHTAILHON M TIpeAcTaBisIeT OOIIEeCTBO B BHIE
MOABIKHOTO COOOINECTBA, B KOTOPOM HEIPEPLIBHO 00pa3yloTcs U pac-
MagaloTcs CeMbU, KOTOpBIE, HAXOMSICh MO ACMCTBMEM 3alpeTa Ha Kpo-
BOCMEIIIEHHE, JOJKHBI IOCTOSSHHO OOMEHMBAThCSI OpayHBIMM ITapTHE-
paMu: OpakK SBJISIETCS TOTMa OCHOBHBIM BEKTOPOM, HEITOJHAas CeMbs
HMeeT NI 3(peMepHOE CYIIeCTBOBAaHME, a TeUCHHE BpeMeHM OOJIbIIe
IepecTpauBaeT, HexXeJIM YKPeIIsieT ceMeliHble 00pa3oBaHUsI. MBI OXOT-
Ho mpucoenuHseMmcs Kk MHeHnto K. JleBu-Ctpoca, corjacHo KOTOpOMY
BepTUKaJbHas TOYKa 3PEHUST HOJKHA ITOAITPABISITHCS TOPU30HTAIb-
HOM. 3ayaTue M, CJIeJOBaTeIbHO, TOMYOK K CIIYCKY 110 BEpTUKAJIU MO-
KET UMETb MECTO JIMIIb B Cydyae COCAUHEHUS MYXUYMHBI W XECHIIUHBEL.
DTN MyXYMHA U XEHIIWHA MOIIM OBl OBITh OJM3KMMU POJACTBEHHUKA-
MM, HO 3TOMY IPEISITCTBYET 3aIlIpeT Ha KPOBOCMEIIeHe, 6e3 KOTOPOro
00I11IeCTBO HEe MOIJIO OBl IIPOJOJIKAThCS HemnmpepblBHO. HyxXHO, ciemoBa-
TEJIbHO, YTOOBI Ha TOPU30HTAJIBHOM YPOBHE JIBE CEMbU MOIIM OOMEHM-
BaTbCSl POACTBEHHMKAMM, OpayHbIii COI03 MEXIY KOTOPBIMM CAEaeT
BO3MOXKHBIM IIPOJIOJKEHME 000MX pomoB: «. Ecim kaxkmas maias 6mo-
Jlornyeckasi oco0b HE XeJaeT BECTH XPYIIKOE CYIIeCTBOBAHUE, XXUTh
IO ITOCTOSIHHBIM CTPaXxOM, CTaJIKHUBAaTbCS C HEHABUCTbIO M BPaXIOi
CBOMX coceleif, OHa JOJDKHA OTKa3aTbCd XKUTh IJISI caMOil cebs; eit
clienyeT MOXKepTBOBAaTh CBOEH MACHTWYHOCTBIO M CBOEIl HENpephIBHO-
CTBIO, OTKPBITHCS IJIST OOJIBIIOI MIPhl B OpayHble COIO3BL. BcTaBast Ha
IyTU CeMapaTUCTCKUX TEHIACHLMI KPOBHOTO POACTBA, 3alpeT Ha KpO-
BOCMeEIIIEHHE TTO3BOJISIET COTKATh TKAHb POJACTBEHHBIX OTHOLIEHMIA, CO-
CTaBIISTIONINX apMaTypy Jo0oro obIecTBa, 0e3 KOTOpoit Takoe oOIe-
CTBO MPOCTO HE MOXET CYyLIECTBOBATb» .

B Hammx obmiectBax emnie nmpeoOiagaeT BEPTUKAIbHBIA KOHIENT
CeMbM (XOTSI KOHXYTaJIu3M — YBEJIWYEHHE IpaB IEePEKMUBIIETO CYII-
pyra, yBeJWYeHMWE JO0JIM HacjelcTBa IOCJIEAHEro OCTaBILIETrocs B XHU-
BBIX — 0OCJIabJisgeT paBa MOTOMKOB [0 CPaBHEHWIO C MIpaBaMU CyIpy-
roB). Kak MoxHO 00BbICHUTH 3TOT Mapanokc? 1o HalleMy MHEHUIO, 3TO

1

P.9—

1CSIM.Levi—Sz‘rauss C. Introduction// Histoire de la famille. Paris, 1986.

T.I.
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00BSICHSIETCS TEM, UTO BepTUKaIbHASA TOYKA 3PEHUS OTHACT MPEAIou-
TEHHE CEMbE B €€ KOHKPETHOM «CETOAHSIIIHEM» COCTOSTHUM. JleiicTBH-
TEJIbHO, IS MPEEMCTBEHHOCTH 00Jjiee BaKHBI IIPUPOIHEIC, HEXEIN CO-
LMabHbIE CBSI3M, TaK KaK OHa OCHOBBIBAETCS HA POXICHUU; OHA TOJ-
YepKUBAET TaKXe YYBCTBEHHBIC CBSI3U MeEXIy IMOTOMKAMHM U TIpeaKa-
MM, KOTOpbIE OOBEIMHSIOT MX B 3BE€HBS IEIOYKHU, OTKPHITHIE B Oymy-
mee. 31ech OpayHbIil COI03 1 OOMEHbBI, KOTOPBIX OH TpeOyeT, HeCKOJIbKO
ctuparTcs. UMeHHO 3Ty KapTMHY HaM HpaBUTCS Ha0II0AaTh, MOCKOJIb-
Ky OTHOIIIEHUSI OMOJOTMYECKOro POACTBA MBI NPEATIOUMTaEM OTHOIIIe-
HUSIM POJCTBA COLIMAJILHOIO (B OOJIBIIMHCTBE CIy4aeB YCHIHOBJICHME
SIBJISIETCS KpaliHMM IIIaroM, Ha KOTOPBIA MBI pelllaeMcs JIMIIb TOIJa,
KOrJa McyepraHbl BCe BO3MOXHOCTH, IMPENOCTaBIsieMble MEAULIMHONM).
Hakonel, B HalIuX <«SIJEPHBIX» CEMBSIX OCTAIOTCS B TEHM IOOOYHbBIE
POACTBEHHUKHN, KOTOPbIE C TEYEHWEM BPEMEHM OTHAJISIIOTCS OT Hac BCE
Janblle W ganblie. Bo3aMOXHOCTh BhIOOpa BeIeT K COIO3Yy, KOTOPBIA
CHayaja JIOMaeT TO, YTO ObUIO paHbllle, ¢ TeM, YTOObI 3aTeM BHOBb
COCTMHUTD, HO TO-APYyroMy. DTOil JIOMKE MbI TIPEANOYUTAEM TTPEEMCT-
BEHHOCTh ITOKOJICHUI, KOTOpasi HECKOJIbKO YMEHBIIIaeT Halll CTpax Ie-
pel CMEpPThIO.

Pa3zneun 2. 3eMmesibHbIC OTHOIIEHUS

B HameM 1mo3suTuBHOM IIpaBe 3€EMJIA pacCMaTpMBacTCAd KaK HEABU-
KHNMOE€ MMYIICCTBO, KOTOPOC MOXKET HAXOOUTHCA B JIMYHOU WJIM O011Ie-
CTBEHHOII coO0cTBeHHOCTH. COrIacHO TpagUIIMOHHOMY MBIINJICHUIO, CTa-
TyC 3€MJIM B TpaJULIMOHHBIX o01IecTBax OIIpeacadaeTCad COBEPIICHHO
JPYTUMHU ITOHATUSAMU.

§ 1. PacxokaeHue MeKIy COBpeMEeHHbIM
M TPaAVMIUOHHBIM NPABOBBIM MbIIIJIEHUEM

CrnemrpuyHocTh ahpUKAHCKOTO MbIILIEHHS] B OTHOIIEHUH 3€M-
. CorjlacHO JOTOHCKMM MpeJaHUusIM, eIUHbII 0or AMMa co3nan 3eM-
JII0O B BUIE XEHCKOTO Teja, MOJIOBbIE OpraHbl KOTOPOTO ObLIA Mypa-
BEHUKOM, a KJIIMTOP — TEPMUTHUKOM. 3aTeM, Korga AMMa IToXeJsaj
COBOKYITMTBCS CO CBOMM CO3JaHMEM, €My IIPUIILUIOCh OTpe3aTh Mypa-
BeUHUK (MyXCKOE MpemnsTCTBUE), Cle/laB TaKUM o0pa3oM oOpe3aHue
3emie. DTOT MHUMACHT MMeEJI TaryoOHble MOCAEACTBUS: BMECTO TOTO
YTOOBI ITOPOIMUTH OJM3HELOB — 3aJ0T CYACThs, 3eMJs POAWJIAa OIHO
CyLIECTBO — IlIaKaJla — CHUMBOJI MCXOmHOil ommoku bora. Iloszmhee
1IaKaa BCTYMWJI B KPOBOCMECUTENIbHYIO CBSI3b CO CBOeil MaTepblo. Ta-
KM oOpaszomM, 3eMJIs BASIETCS MCTOUHUKOM KU3HU, HETTOCPEACTBEHHO
cBsa3aHHBIM ¢ COTBOpEHMEM U C €r0 BEPOSITHBIM HECOBEPIICHCTBOM.
OTa cakpanmms3auus 3eMIM OOBSICHSIET, YTO OHA HE MOXET IpUCBau-
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BaTbCsI KaK IIPOCTOE HEABIDKMMOE MMYIIECTBO. YTOOBI €€ MCIIOJIb30-
BaTb, HEOOXOAMMO CHavaja 3aKJIIOYUTh COI03 C €€ HEBUAMMBIMU Xpa-
HUTEISIMU, TIOCKOJIbKY, OyIy4u TMOpPOXIEHHBIMU 3emJjeil, Tpeaku u
yXOmsT B 3eMJII0, TOraa Kak 00paboTka 3eMJIM BHOCUT B Hee MX CJIOBa,
npeBpaliias LeJuHy — MpocToe (Ppru3nuyeckoe MPOCTPaHCTBO — B oye-
JIOBEUCHHYIO ¥ 00001IecTBIIeHHYI0 cpeny. [Ipenok, ocHOBaBIIMIA aepe-
BEHCKYIO OOIIMHY, KaK Obl 3aKJIIOUMJI TAKOM COI03 C MOT'YIIECTBEHHBIMU
CUJIaMHU, OIEeKaloMMU 3eMJTI0; OH TepelaeT Mo HACJIEeACTBY 3Ty CBOIO
(GYHKIUIO «3eMeTbHBIM CTapllIMHaM», KOTOpbIe 00JamalT OIpeneacH-
HOI BJIACTBIO Haj JIOAbMU B CHMIIY MX BiIacTH Haj 3emJjeil. CBA3b MexX-
Iy 3eMJield, MOPSAKOM W TUIOAOPOAMEM OYeHb YacTO BbIpaxkaeTcsl B
Bepe B TO, YTO CMEPTh «CTAPLIMHBI 3eMJIM» COIPOBOXIAETCS 3aCyXoi
¥ OECIUIOAHOCTBIO XKEHIIMH.

3eMJIST HE TOJIBKO SBIISIETCS Y€M-TO CBSIIEHHBIM, OHA aCCOLIMMPY-
eTCsI C YeJIOBEKOM M OOIIeCTBOM. Bynyum IUIOgOpOmHOM, 3eMJsl OYCHb
4acTO aCCOUMUPYETCS C KEHIMUHON. JIOroHbI TOoBOPSAT: «OOUH YEeJTOBEK
JaeT Tebe M 3eMJII0 U XKEeHY». DTUM OHM TOTUYEPKUBAIOT CBSI3b MEXIY
3eMJIeli, KOTOPYIO JaeT OTell, M >KeHOM, KOTOpYIO JaeT ISl IO MaTe-
PUHCKOI JUHUK. PaBHBIM 00pa3oM mepexol Ha HOBBIA y4acTOK 3eMIIU
TpeOyeT 00sI3aTeIbHOTO 3aKJII0YEHUST colo3a ¢ 3eMJeil: TpUuXoAd rpym-
bl UMMUTPAHTOB Ha 3TO MPOCTPAHCTBO, 3aHSITO€ TTOTOMKAMM TeX, KTO
3aKJTIOYMJI COI03 C 3eMJIeid, COIIPOBOXKIAETCS OTHAYeil XKEHIIIUHBL: «CTap-
IIMHA 3eMJIM» OTAAET CBOIO JAO0Yh B KEHBI IPEABOIUTEIIO BHOBb IIPHU-
HIENIINX, 3aKPETIssl CYNPYKECKUM COI030M CBSIIEHHBIN COl03 ¢ 3eM~
Jieii. B Oonee oOleM IjlaHE MMYIIECTBO 00pas3yeT OTAEIbHYIO IOpUIM-
YeCKyl0 KaTeropuio TOJIBKO B COBPEMEHHBIX oOIecTBax. B mpoumx ke
00IIIeCTBaX OHO ACCOLIMUPYETCS C IIPaBOBBIM CTaTyCOM TpPYIII, KOTO-
pble ero TMpOM3BOMAAT, OOMEHUBAIOT WU TMOTpeOsstioT. B aT0il cBSI3M
OHO TTOJYMHSIETCS] COBEPIIIEHHO APYTUM 3aKOHaM.

CylecTBOBaHME CBSI3U MEXIY 3eMJIeli M1 HEBUAVMMBIM MUPOM, a B
BUIMMOM MMpPE — MEXIY 3eMJIeil, 4eJJOBEKOM 1 OOIIEeCTBEHHBIMU I'PYII-
naMy IIPEISITCTBYET ITOSIBJICHUIO CTOJIb IMPUBBIYHOM HaM KOHIECIIIUHN
peaslbHOrO TpaBa, BHITEKAMOIIEH M3 pa3inyuusl MEXIy Belllblo B cebe U
Belllblo, TIpUHAJJIeXKAaIlleil YeloBeKy: IMpaBO HE MOXET MpPsSMO OTHO-
CUTBhCI K KaKOu-IMOO BeIlM, TeM Ooyiee 4TO 3eMJisd HE MOXKET acco-
LIUMPOBAThCA C BEIIbIO (MMEHHO IO 3TOM IPUYMHE MbI IPEAIIOUYUTAEM
TOBOPUTH 371€Ch O 3eMEJIbHBIX OTHOIICHUSIX, a HE O 3eMeJbHBbIX Mpa-
Bax). DTW KOHLEIIMHN OOBSICHSIOT TAKXE M TOYTH TOJTHOE OTCYTCTBHE
MOHATUS TproOpeTaTebHON gaBHOCTH. CaM (pakT obiamaHus 3emJeit
B TeUECHME OINpEIeICHHOTO IMPOMEXYTKa BPEMEHM He BJIeYeT 3a COOOoi
MpruodpeTeHusl 3eMedbHbIX IpaB. IlockonbKy oOJlamaHue 3emieil u
MOJIb30BaHUE e¢ TJIoJaMU OPraHWYHO CBSI3aHBI C MepapXu3alueii 00-
IIECTBEHHBIX TPYIIT XU OOYCIOBJICHHBIMU 3TUM CTaTyCaMU KaXKIOM TpyII-
Ibl, MHAVBUAYYMBI MOTYT IIpEeTeHOOBaTh JUIIb Ha 3eMeJIbHbIC IIpaBa,
00YyCJIOBJICHHBIE YPOBHEM UX KOMIIETEHIIUM, W TPU YCIOBUM, YTO TIpe-
IBUIYIIWI 00JlagaTesb MOJHOCTBIO MPEKPATHI TMOJIb30BaHUE 3eMIICH.
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XOTs B HAIIMX COOCTBEHHBIX KPECThSIHCKUX OOIIECTBAX 36MJIsI OUeHb
YacToO OTHEJSIETCS OT IPOYEero MMYIIEeCTBa, a MHOIIA U CUYMTACTCS CBSI-
IIEHHOM, 3amagHble IOPUCThI OBLIN IIJIOXO ITOATOTOBJIEHHEI K TOMY, YTO-
ObI MOHATH criel(UKY apUKAHCKOTO MbIILIeHUSsI. [1o 3Tol MpuYrHe
OYeHb YaCTO OHU ITOHMMAJIA 3eMeJIbHbIe OTHOILIEHUS B 3TUX O0OIIECTBaX
JIMIIb KaK JBOMHOE OTpMIIAHME 3allaJHOil MOMIENM, M300peTass TaKuM
00pa3oM MpPeaKOJOHUAIBHYIO MPEANOCHUIKY.

IIpeakooHMAIBHAS NPEANOCHLIKA B HCCJIEIOBAHNN 3€MEIbHbIX
otHomenmii. Kak otmeuaet D. Jle Pya, arpu0OyThl mpeakoJoHUaTbHOMN
MPEIIOCHUIKM, BBIIYMAaHHOM 3aIllamHBIMU IOPUCTAaMM, MOTYT OBITH pe-
3IOMUPOBAHBl B CIIEAYIOIIE ITapagurMe. B Mo @peMs KAk, CO2AdCHO
OPUSUHANbHOU UUBUAUCMCKOL KOHUEnUUU,npaso coOCMEeHHOCMU s6-
Asemcsi UHOUBUOY ANbHBIM, He3bl0AeMbIM, ADCOAIOMHBIM, UCKAIOYUMENb-
HbIM U BEUHBIM, 8 OOBbIYHOM 3eMENbHOM Npase 3eMAs paccmMampued-
emcest Kak Heoeudicumoe UMyuiecmeso, Ha KOomopoe pacnpocmpaHsiem-
Cs1 KOANeKMUBHOe Npaso COOCMBEHHOCMU, CO2AACHO KOMOPOMY 3eMAs
Aeasemcs Heomuydcoaemoll, a 3emenbHble NPpaéa — B8PEMEeHHbIMU, 0e-
PAHUYEHHbIMU U OMHOCUmMeAbHbIMU. AHATN3, TIpoBeneHHbIN D. Jle Pya
u P. Bepaobe, ¢ 04eBUAHOCTBIO MOKA3bIBAET OIIMOOYHOCTh 3TUX IIPEI-
JIOXKEHUMA.

Koanexmuenas coocmeennocms. OOBIMHO 3Ta KOHILEIIIMS COYeTa-
€TCSI C BBOJIOIMOHMUCTCKAM ITOAXOI0M, KOTOPBI CTPEMUTCS IMOKa3aTh,
KakuM o0pa3oM 4YeJIOBEYECTBO IIOCTEIIEHHO MEPEellIO OT AUKOCTH K
LVMBUIM3ALMM TYTEM pacIIupeHust cepbl MHAUBUIYATbHOI COOCT-
BEHHOCTHU. M3BecTHbIE CIELMAIUCThI B O0JIACTU TPaXXIAaHCKOIo IpaBa
(Takue, kak M. Ma3o) npuBoasST 0€3 TEHHM COMHEHUS CAEAYIOIIYIO yC-
TapeBiIylo cxemy: «Co3maercsl BIleUaTJICHUE, YTO Y BCEX HApOIOB COO-
CTBEHHOCTh OblJIa M3HA4YaJIbHO KOJUIEKTUBHOI: MMYILECTBO IPUHAIJIE-
Kajno KjaHy, IjieMeHu. MHAuBUayalbHOE MpPaBO COOCTBEHHOCTU IOSI-
BWJIOCH TIEPBOHAYAJIBHO B CBSI3U C ABMXKMMBIM MMYIIECTBOM: OIEXKIOM,
3aTeM MHCTpyMeHTaMu Tpyda. CoopyXeHMs, IpeaHa3HadYeHHBIE OIS
XKWUJIbsI, O4EHb OBICTPO CTaJId OOBEKTOM IIPUCBOCHUS, ITI0 MEHBILIE Mepe
cemeitHoro. OmHAKO 3eMJIsl O4YeHb JOJITO OCTaBajlaCh COOCTBEHHOCTHIO
Ki1aHa. M3HayajnpHO OHa OOpabaThIBajach COBMECTHO M B MHTEpEcax
Bcex. 3aTeM 00pabOTKa M TOJb30BaHUE 3€MJIEM CTall IIPEAMETOM
BPEMEHHOI'O pa3fe/IcHUSI MEXAY CEeMbsIMU; KaxXaasl CeMbsl IOJIydMIa
Hales, KOTOpbI OHAa JOJKHA ObUla 0oOpadaThiBaTh MJISI TOJYyYEeHMUS
CPEeICTB K CYIIECTBOBAHMIO; TTOCKOJIBKY 3€MJIs OCTaBajach OOIIEi co0-
CTBEHHOCTBIO, Halelbl IIepepacHpene/IsINCh €XErogHo; ITOCTEIIEHHO
YCTAaHOBMJICSI OObIYAil He IepepacipenesiTh Hafeldbl B TeUeHHUE OIpe-
JIEJICHHOTO TPOMeEXyTKa BpeMeHH... HakoHell, mpemocTaBieHue 3eMIU
B IIOJIb30BaHME CTaj0 OecCpOoYHBIM. TakmM oOpa3oM, cama COOCTBEH-
HOCTb Ha 3€MJII0 OKaj3ajach IIOACICHHOM MEXIy CeMbsIMM, a 3aTeM M
MEXIy MHIVNBHIYYMaMU; MHOINA CeMeliHash COOCTBEHHOCTh IIpeBpala-
Jlach B IE€MCTBUTENIBLHOCTA B MHAMBUAYAJIbHYIO COOCTBEHHOCTH. KOTAa
IJlaBa CEMbM OOWMH OO0Jamgaj MIpaBOM COOCTBEHHOCTHM Ha HMYILIECTBO
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rpynmbl. KonekTuBHAsE COOCTBEHHOCTh KlaHa — CeMeiHasi COOCTBEH-
HOCTb — MHAMBUIYalIbHAas COOCTBEHHOCTb. TakoBbl Oblin 3Tambl'. Kpo-
M€ TOro, 4YTO TaKOe TOJKOBAHUE SIBJISETCS aOCOJIOTHO IPOU3BOJILHBIM,
OHO TIPUMEHSIET TEPMUHBI XPOHOJIOTUYECKON ITOCIEIOBATEIILHOCTU K
IOPUANIECKIM YPOBHSAM, SIBJISIONIMMCS B I€HCTBUTEILHOCTA CUHXPOH-
HBIMHU: B 310XY, K KOTOPOII BOCXOSIT HaIllK IIepBhIe HAOIIOACHUS, MMe-
Jla MECTO He 3aMeHa IIpaB IPYIIIbI IpaBaMU MHAWBUIYYMa, a COCYIIe-
CTBOBaHME MEXIY 3TUMU IIpaBaMM.

B 3TOM cMBICIIE B TpagMLIMOHHOM IpaBe HET <«KOJUICKTUBHOI»
cobcTtBeHHOCTU. B Adpuke 3eMasi HaXOAUTCS BO BlaJeHUU U IION
KOHTPOJIEM TPYIII (POIOB, IepeBeHb U T. 1I.) B JIUIIEC MX CTapeHIIUH
WIN UX COBETOB, HO MHAMBUAYYMbI UMEIOT K HEll JOCTYII U MOTYT €€
KCIIOJb30BaTh B Pa3IUIHOM IOpPsAAKe (HAaIOMUHAIOIIEM IIOPSIO0K, Cy-
LIECTBOBABIIMKM B CpeAHEBEKOBbE), OOYCIOBICHHOM HUX COLMAJIbHBIM
MMOJIOXEHWEM BHYTPU TPYIN WM Xe B HEKOTOPBIX CIyYassXx — WX
NPpUOIMKEHHOCTBIO K JIMIY, OOJ€YEHHOMY MOJMTUYECKON BIACThHIO.
B 3TOi1 cBsI3M mpuIaraTebHOMY <«KOJIJIEKTUBHBIA» MBI MpPEAIOYTEM
MpuaaraTeabHOE <«00ujecmeeHHblil», KOTOpOe OTHIONb He HCKJIova-
eT WHAWBUIyaJIbHBIE IIpaBa: 3TU IIpaBa CYIIECTBYIOT, HO OHM O0y-
CIIOBJIEHBI IIOJIOXEHUEM WHAWBUAYyMa BHYTPU COOTBETCTBYIOIIECH
TPYIIIIBL.

Heomuyxucoaemas cobcmeennocms. CBSIIEHHBIA XapakKTep 3eMJIM
1 HEOOXOOUMMOCTh IlepelaTh €€ B ILEJIOCTH OT MEPTBBIX XHUBBIM, a
TaKXXe TPSAYILIMM ITOKOJCHUSIM YacTO YIIOMMHAIOTCS KaK MOATBEpXKIe-
HUE WIEH, COIJIaCHO KOTOPOM 3eMJIS SIBIISIETCS HEOTUYYXKITAeMOM, 4YTO
elre Oosee IMOAKPEIUISIET €€ <«KOJUIEKTUBHBIM» XapakTep. OgHAKO 3TO
IMOHSITAE HEOTYYXKIAEMOCTH MOXET OBITh MPUHSTO C CEPbE3HBIMH OI0-
BOpKaMu, KOTOphIe Xopolo chopmyiauponan P. Bepave. JleiicTBUTEIBHO,
clienyeT IIPOBOAWTHL pa3jndyne MEXIYy oIllepallusiMU Iiepemadyu WIN
OTIayd B 3ajJI0I 3€MJIM, KOIla 3THU OIllepalliid MMEIT MECTO BHYTPU
WIM BHE JAHHOM Tpynmbl. BHe Ipymnimbl MpUMeHsIeTCs TIPUHIIAI Helle-
peaaBaeMOCTH: MOXHO OIOJIKUTh WJIM OTAATh B apeHOy 3eMJIIO JM-
11aM, He SIBJISTIONIUMCST YIeHAaM1 JaHHOTO pojJia, HO HEJb3sT YCTYIIUTh ¢
OKOHYATEeJIbHO, €CJIM, KOHEYHO, JI1Ila, 00JeYeHHbIE BIACThIO B POdY, HE
IpUMyT Aapyroro pemieHus. OmHaKo B 3TOM cjydyae Ilepemadya OOBIYHO
npeaycMaTpuBaeT yCiaoBUEe mepeycTynku. HampoTus, BHYTPU TPYIIIbI
repegada 3eMJIM BO3MOXHA.

OepanuuumensHolii xapakmep 3emenvHbix npas. KoaaeKTUBHBIN
XapakTep IIpaBa COOCTBEHHOCTH BJICUET 3a COOOM OTrpaHMUYMTEIHbHOE
oIpenesieHre 3eMeJbHBIX IIpaB, pacCMaTPUBAaeMbIX KaK BpEeMEHHBIC,
OrpaHWYCHHBIC M OTHOCUTENIbHBIC. ECM 3T XapaKTepUCTUKU TOYHBHI,
TO MPOUCXOXKACHNE UX APYroe, MOCKOJbKY KOJJIEKTUBHOM COOCTBEHHO-
CTM Ha 3eMJTI0 He cymiecTByeT. OHa OCHOBBIBAaeTCSI Ha TOM (pakTe, 4TO

"CMm.: Mazeaud H. L. J. Lecons de droit civil. Paris, 1966. T. 2. P. 1060.
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MMpaBO Ha 3eMJII0 TMPU3HAETCSI TOJBKO TOTNa, KOTraa 3eMJISI TPUHOCHUT
IUIOABI, U HE CYIIECTBYET B TeYCHME IepUOoaa OCBOCHUS 3eMJIM. TaKum
00pa3oM, ecjIM MPaBO Ha IKCIUIyaTaLMIO 3€MJIM HE OCYLIECTBJISIETCS B
TeUYeHUE ONpPEACJICHHOTO TPOMEXYTKa BpPEMEHU, BTO MpaBO TepseT
cuiy. bonee Toro, aTM npaBa OTHOCHUTENbHBI, MOCKOJBKY TIIIOpabHAasI
CTPYKTypa COOOIIECTBa, KOTOPOMY IPUHAIIEKUT 3eMJIsI, IIPUBOAUT K
CUTyalliM, B KOTOPOI 3eMJISI SIBJISIETCSA OOBEKTOM IIpaB, MpHUHAIICKa-
IIUX Pa3HBIM JIIOSIM.

3emaa kak uedeuxcumocms. IlpencraBisieTcs] JOTUYHBIM OTHECTHU
3eMJII0 K HEABMXKMMOMY MMYyIecTBy. OmHAaKO MaTepUalbHBIA KPUTE-
puit (IBUKMMOE — HEIBUXMMOE) He SIBISETCS eAUHCTBEHHBIM B 3TOM
TUMOJOTUMU. B MCcTOpMM Hallero rmpaBa MPOTUBOMOCTABICHUE MEXIY
IBVKMMBIM M HEABMKHUMBIM COOTHOCHUTCS ¢ MHAWBUAyaJn3allueil mpa-
Ba COOCTBEHHOCTM: YMCJIO oOyiafaTelieil IIpaB Ha OOWH M TOT Ke yda-
CTOK 3€MJIM YMEHBIIAETCS, B CBSI3U C YeM TOSIBISIETCS TPaXIaHCKO-
MMPaBOBOM aCMEKT COOCTBEHHOCTH — €€ MCKITIOYUTENTbHOCTh. [1pu deo-
JaJIbHOM CTPOE 3eMJISI SIBJISIETCSI OOBEKTOM MHOXKECTBAa HaKJIaabIBalo-
LHIUXCS OpYyr Ha Apyra mpaB, XapaKTE€PUCTUKU KOTOPBIX 3aBUCAT OT
COLIMATBbHO-TIOJIMTUYECKOTO TTOJIOXEHUST UX obJafgaTesieil (B 3TOM CMbIC-
JIe UMEETCSI CXOACTBO C 3€MEJIbHBIM ITPAaBOM TPAIMIIMOHHBIX OOIIECTB).
B cootBercTBUUM ¢ Jleximapanueil mpaB 4enoBeKa M rpaxmaHuHa 1789
I., COOCTBEHHOCTb CTAaHOBMTCSI aTpUOYTOM JIMYHOCTU HE3aBUCUMO OT
€€ COLIMaJbHOTO MOJOXEeHUs. 3eMeJibHasi COOCTBEHHOCThb SIBJISIETCS
MpeIMeTOM 0co00i 3a00ThI: PacTOPKEHHE OroBopa B cliyyae HaHe-
ceHMs yiiep0a; HeIOCTaTOYHOCTH IIPOCTOro O0JaZaHUsl KakK BeEIIbIo,
3a MCKJIIOYEHUEM OYeHb IJIUTEIbHOM IpUOoOpeTaTeIbHOM HAaBHOCTH.

Takum oOGpa3oM, B COOTBETCTBUHU C Hallleil COOCTBEHHOMN TpaguIln-
eil, kimaccudukaius 3eMIU KakK HEABUXKUMOIO MMYIECTBA COMPOBOX-
JaeTcsl MpeANoYTeHUEM, OTIaBaeMbIM MHAMBUIAYYMY MO CPaBHEHUIO C
rpynmnoii. Mbl 3HaeM, OIHAKO, YTO COBCEM HE TaK OOCTOWT JieJio B 00-
IMMHHOKW Mopenu obmiectBa. [loaTroMy B ciyyae TpaauIIMOHHBIX 00-
IIECTB CUMTATh 36MJII0 HEABMXKMMBIM MMYIIECTBOM HE MMEET HMKAKO-
rO CMbIC/IA: 3eMJIsl He SIBJISIETCSl HU IBUKMMBIM, H HEIBUXKUMBIM UMY-
IIECTBOM, TMOCKOJIbKY OHAa MTpaeT COBEPIIEHHO NIPYTYIO DPOJb.

3eman kax umywecmeo’. Tlonb3ysich 0co0Oil OXpaHON B CHUJy CTa-
TeM 518 I'paxmaHckoro komaekca PpaHUMM, KOTOpas KBaauGULUPYyeT
3eMJII0 KaK «HEIBWXMMOCTb MO CaMoil CBoel Mpupone», 3eMJIsl eCTh
HeuTto OoJibllice, YeM MaTepUabHBIII OOBEKT: 3TO MMYIIECTBO, T. €.
npeaMeT, 00JafalIIniA TeHEXHOW CTOMMOCTbIO U MOTYIIUIA OBITh TIPU-
CBOEHHBIM. 3HaUYeHUeE, MMPUAABaeMOe HAJTUIMIO MMPOJAKHON CTOMMOCTH,
COOTHOCHUTCSI ¢ MHIWBUIYaIN3aleil 1 UCKIIOUYNTEIbHOCTBIO IIpaBa coo-
CTBEHHOCTH B TPaKIaHCKO-TIPABOBOM TpaauIuU. Pasnuuust Mexmy STUMH

' Cm.: Rouland N. Pour une lecture anthropologique et interculturelle des
systemes fonciers. // Droits. 1985, No1. P. 73—90.
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KOHLIETIIMUSIMU M KOHUEIIMSIMU TPAAULIMOHHOTO 3€MeIbHOIO MpaBa oye-
BUIHBI. TpaauiinoHHas cucTeMa He UTHOPUPYET SKOHOMMUYECKYIO 1IeH-
HOCTb 3€MJIM, HO 3Ta IIEHHOCTb HE HOCWUT OMpPEAEISIONINN XapakTep,
KaK 3TO MMEET MECTO B TIPaXXJaHCKO-TPaBOBOW CHCTEME, OCHOBAaHHOU
Ha KalmuTaJUCTUYECKOM CIoco0e MPOM3BOIACTBA, MPU KOTOPOM MEHO-
Bas (OOMeHHasl) CTOMMOCTb 3€MJIM BBICUMTBHIBA€TCS U BBOJAUTCS B 00-
A PBIHOK, Ha KOTOPOM AOMUHWPYET WHAWBUIYATUCTAYECKAST Opra-
Huzalus ooMeHoB. HampoTuB, yTBepxKaasi MPUHLIMIT HelepeaaBaeMo-
CTU 3eMJIU, TPAAMIIMOHHAS CHCTeMa CTaBMUT Ha IEepBOE MECTO €€ BHe-
KOMMEDPUYECKUI XapaKTep: MpaBa Ha 3EMIII0 MOTYT TTepeNaBaThCs JINIIb
MEXIY YIEHAaMU ONHOM M TOU K€ TPYIIIIbI.

Takum obpazom, TpaguIIMOHHASI CUCTeMa abCTparupyercs ot 3Ko-
HOMMYECKON ILIEHHOCTU 3eMJIM, TOTAa KaK rpakJaHCKo-TipaBoOBasl CUC-
TEMa CTAaBUT €€ Ha MepBoe MecTo. TpaauliMOHHas cucTeMa CTaBUT BO
[JIaBy yrja oOOIEeCTBEHHO-TIOIUTUYECKUI CTaTyC CYOBEKTOB TIpaBa,
TOTAa KaK rpaxxgaHCKo-MpaBoBasl cUcTeMa He oOpallaeT Ha Hero 0oJib-
moro BHuMaHus. (Bbojee TouHO OymeTr cka3aTh, YTO B TPaAWMIIMOHHBIX
0011IeCTBax 3€MEBbHBINA MPAaBOBOU PEXUM OOXOIWT CBOMM BHUMAaHUEM
9KOHOMHYECKYIO [IEHHOCTh, CTaBsI HAa TIEPBOE MECTO COLMATbHO-TIOTUTH-
YEeCKUI CTaTyCc CYOBEKTOB IpaBa, KOrga pedyb UIET OO0 OTHOIIEHUSIX
BHYTPU OIHOW U TOH ke Tpymmbl. CHUTyaluss CTAaHOBUTCS IPOTUBOIIO-
JIOXXHOM, KOTJa peub MIET O MEXOOIIMHHBIX OTHOIIEeHMSX.). B Harmx
COBPEMEHHBIX OOIIECTBAaX MPAaBO CTPEMUTCSI 0003HAYUTh PA3HUILY MEX-
Iy COLMATbHBIMU TepCOHAXaMU, MPUMEHSSI B OTHOLIEHUW WX YpaBHU-
TeJIbHbIE KaTErOpUM <«IOPUIAMYECKOIO JMIa» U «COOCTBeHHUKa». OMHAKO
Halll cTapeiiuii cnenmaauct B aToil obnactu K. KapboHbe cripaBen-
JIUBO 3ameyaeT: «To, YTO MO3BOJISIET YAEpXWBaTh €€ (COBPEMEHHYIO
JMIOKTPUHY) Ha ellle OOJIbIIEM YIaJIeHUW OT PEaTbHOCTH, 3TO HEYTO BPO-
Jle JTMLIeMEpUsi, B CIJIy KOTOPOTrO BCE BCErga CBOAUTCS K BOIPOCY: UTO
XK€ Takoe COOCTBEHHOCTb?, HE OCMEJIMBAsCh NMpPU 3TOM 3alaThb IpYroi
BOIIPOC: a KTO Xe TaKoili coOcTBeHHWK? Byayuu ocnerseHbl Gieckom
cratbu 544 'K ®@paHLMU, Mbl COWIM, YTO JUIIb aTPUOYThl COOCTBEHHO-
CTU JOCTOWMHEI Hallel ¢punocoduu, U 00ONIITA BHUMAHUEM CIIOCOOBI TP -
00peTeHus, OTATOILIEHHbIE CBOEH KaxKylllehHcsl TEXHUYHOCTbIO U HaXOJs -
muecs B npyrom pasgeie Komekca (cr. 711 u cienyroiue), He 3aMETUB
MPUCYIIE WM YXAaCHOW COLMAbHOW peasibHOCTU... OmHAKO MJisl TOro,
KTO XOYeT y3HaTh BCIO MCTUHY, BaXHO IOHSATb HE TOJBKO CTPYKTYpPY
COOCTBEHHOCTH, HO M ee pacrhpeneneHue . JIpyrMMU CIOBaMM, HeEb3s
W3y4aTh COOCTBEHHOCTh B OTPBIBE OT CTaTyca ee oOJadaTescit.

ConmaabHoe MOJIOXKEeHHE U 3eMeJIbHbIE OTHOIIEHHSI B TPAAULIM -
OHHbIX M COBpPeMEeHHbIX o0mecTBax. Kak ormeuaer B. Jle Pya, nipen-
METOM HallleTo BHUMAaHWUS SIBISETCS, CKOpee, He 3eMeJbHOE MpaBo B
€ro KJacCMYeCKOM TOJIKOBAaHMM 3alaJHbIMU IOpPUCTAMH, a 3eMJIs KakK
CPEelCTBO U MECTO aKTyaJiu3allui OOIIeCTBEHHBIX OTHOIlEHUH. B 3ToM

Carbonnier J. Flexible droit. Paris, 1971. P. 177.
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CBSI3M HaM TIpeNCTaBJIsieTCs Ooyiee CIpaBeIIMBbIM TOBOPUTH O 3€MEJb-
HeIX oTHomeHusaX. K. JleBu-CTpoc odeHb XOPOIIIO 3aMETUII, YTO COOCT-
BEHHOCTb HEJIb3sl pacCMaTpuBaTh KaK OOBbEKTMBHOE OTHOIICHHME MEXK-
Iy CyObEKTOM U OOBEKTOM IIpaBa: OOBEKT MPUOOpPETaeT WIU TepsieT
CBOIO 1IEHHOCTh U, CJI€AOBATeJIbHO, TTOAYMHEH IOPUANYECKUM ITPOIIEHY-
paM KBanumUKALMKM, UCIOJIb30BaHUS WIM Ilepeaadud, KOTOphIe O0Yy-
CJIOBJICHBI OTHOLICHUSIMM WHAVWBUAYYMOB MeXay coboii. Jpyrumu cio-
BaMU, COOCTBEHHOCTbh B OOJIBIIION Mepe OOycJIOB/ieHa OTHOIIEHUSIMU U
OOLIECTBEHHOI CTPYKTYpOii. DTO BepHO AJIs JIOOOr0o ObIIeCTBa.

TpanuimoHHoe achpuKaHCKOE MPaBO OCHOBBIBACTCS Ha JBOWHOM
OIpee/IeHNU COLMAIBHOTO CTaTyca MHAWBUIAyyMa IO OTHOIICHUIO K
IpyIIe ¥ BO3MOXHOCTHM MCIIOJIb30BaTh IpOCTpaHCTBO. PaGoyas cuma
LICHUTCSI B HEM MEHBIIIe, YeM SIBHO COLIMaJIbHbIe LIECHHOCTH, TaKue, KakK
MPEeMCTBEHHOCTb BHYTPHU TPYIINbI, B3AUMHOCTh MpaB U 00S13aTEJIbCTB,
B3aMMOJIOTIOJTHSAEMOCTDb COIIMAJIbHBIX KATETOPUIA U T. 1. DTH KOHLETIUN
He MPUCYIIN MCKIIOUUTEIHLHO 3K30TUYECKUM OOIIEeCTBAM: MBI JIETKO MX
HaXoIVM B CTApMHHBIX KpeCThsIHCKMX obiiecTBax B EBpomne. Ilepexonm K
COBPEMEHHOCTHU IPOM30IIIe] B HAIIMX cTpaHax Jullb B KoHle XVIII B.
JleiicTBUTEIbHO, MMEHHO TOTJa HavyaJjcs mpolecc yHuhopMu3aum cra-
TYCOB MHIMBUIYYMOB C TE€M, YTOOBI CHAEIaTh MX B3aMMO3aMEHSIEMbIMU
U OTACIUTh pabouylo cwiy (KOTOPYI0 MOXHO OLEHMUTb B JEHbrax M
OOMEHSTb Ha PBIHKE) OT IPYTUX XapaKTepUCTUK UHAUBUAYYMa, HE TIOJ-
aromuxcsd aeHexkHoi oneHKe. CyIiecTByeT pa3HUIlA MEXIy KadyecT-
BaMU, MpU3HABaeMBIMM 3a O0JamaTeJeM IPOCTPAaHCTBA, M KadyeCTBAaMU
caMoro IIpocTpaHcTBa. I1paBo COOCTBEHHOCTH MPAKTUYECKHM HE 3aBUCUT
OT ero ucrnojib3oBaHus: B I'paxxmanckom kogekce 1804 r. oHo orpaHu-
YMBAETCS JUIIb CEPBUTYTAMM M IKCIIPOTIpUALIMEN IJIsT OOIIEeCTBEHHOM
moJjib3bl. Kak MBI yBUAMM HMXE, B HACTOsIIEe BpeMs IPUOOIIEHUE K
KyJIbTYpe HaeT aHaJOTMYHBIN 3(@(eKT B MHOTOYMCICHHBIX OOIIECTBaX
TpeThbero Mupa. DTO O3HAYaeT, YTO MMEIOT MECTO IEepEeXOJHbIe TpPO-
LECChl MEXIY TPAAULIMOHHOU CUCTEMOU U COBPEMEHHOM CHUCTEMOM.
[TpoBeneHue pasznmmuus MeXOy IOPUINIECKUM NPUCBOCHUEM U peajlb-
HbIM IIPUCBOECHUEM I103BOJISIECT JIYYIlle WX IOHSTH.

IOpuanyeckoe npucBoeHue U peaibHOe npucBoenue. Kak moj-
yepkuBaeT M. 'onenbe, NpOU3BOACTBEHHBIE OTHOLLEHMS IOPUANYECKU

'«... Kenanveob61anaTbueM-1160 HESIBISIeTCI MHCTUHKTOM M HUKOTIa HE
OCHOBBIBAeTCSl (WM € OYeHb PEAKO) Ha OOBEKTMBHOM OTHOILEHWW MEXTY
CYOBEKTOM U 00BEKTOM. T0, UTO IpuaaeT OObEKTY LIEHHOCTh, 3TO €r0 OTHOIIIe-
HUE K JpyroMy Jiuily. TOSbKO MuIlia UMEET HETIPEXOISIIYIO IEHHOCTb IS TO-
JiomHoro vejyioBeka. OdyeHb Majlo 0OBbEKTOB BBI3BIBAIOT TTOCTOSIHHBIN MHTEPEC B
JII000OE BpeMsI U B JTIOOBIX OOCTOSITENIbCTBAX. EC/IM Mbl OUEHb CUJIBHO KEJIaeM

-M00_Belllb, TO 3TO MPOMCXOOUT JIMIIb TIOTOMY, YTO KTO-TO 3Ty Belllb
yxxe umeeT. JIto0oi npeaMeT CTAaHOBUTCS XKeJaHHBIM TOJIbKO B CBSI3U C MHTE -
PECOM, KOTOPbI OHBBI3BIBAETYAPYTUXJIUIT; TAKMMOOPA30M, KeJlaHUe 00J1a-
JaThSIBJISIETCS TTPEXKIE BCEr0 COLUATBLHBIMOTBETOM» . (Levi-StraussC. Lesstruc-
tures elementaires de la parente. Paris, 1967. P. 100.)

9. 3aka3 Ne 1837.
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BhIpaxarorcs 4depe3 (hopMbl COOCTBEHHOCTH U 00JIalaHUsl, KOTOpPbIE
OTpEeNE/SIIOT B3aMMHbIE MpaBa U 003aHHOCTA MHAUBUIYYMOB U TPYIII
B cdepe NMpOM3BOACTBA U pacripeaesieHns pecypcoB. OJHaKO MeXaHU3-
Mbl PEaTbHOTO MPUCBOCHUS MOIYT CYUIECTBEHHO OTJIMYAThCA OT WX
IOpUINYECKOr0 00pa3a, CIIOCOOCTBYSI TaKMM OOpa3oM WU3MEHEHWIO 00-
IIIECTBEHHBIX OTHOILIEHUI M OOIIECTBEHHOro paBHOBecHsi. B atoM ciy-
yae TpaJulLIMOHHOE MPaBO CTAaHOBUTCS (DUKIIMEN, CKpbIBAIOLIEN pealb-
HoOe coliepXkaHKe MPOU3BOACTBEHHbBIX OTHOLLIEHU. [Ipumepbl 3TOTrO Mpo-
1iecca MOXHO HAWTW B CaMbIX pa3JIW4YHBIX oOmecTBax. B Adpuke mo-
BOJIHO YacTO CJlyyaeTcs TakK, 4YTO IJlaBa KjaHa IOJ TPEemJIoroM OCy-
IIECTBJICHMUST CBOETO TPAAMIIMOHHOIO IIpaBa 3alllMTHl 3€MeIb, IIpUHAMI-
JleXalux KjiaHy, B JAeHCTBUTEJIbHOCTU NMPUCBauBaeT cebe 3TU 3eMJIU
U WCIIOJIb3YEeT MX WCKIIIOUUTEIBbHO B CBOMX YacTHBIX MHTepecax. Ha-
npuMep, B ['aHe B Hayaje Halllero BeKa HEKOTOpbIE IJ1aBbl KJIAHOB
IJIEMEHU alllaHTU JOTOBOPWJIMCH M3BJeUb MAaKCUMAJIbHYIO BBITOLY W3
pPa3BUTHSI IPOU3BOJCTBA KaKao Ha 3KcmopT. OHM MPUCBOWIIM cebe MpaBo
WCIIOJIb30BaTh HEUCIIOIb3yeMble OOIIMHHBIE 36MJIN [IJIsI BhIpalllMBAHUS
Ha HMX Kakao CUJaMH JUIl, 3aBUCSIINX OT HUX WJIM OOSI3aHHBIX WM.
ITpuMepHO Takoi e MeXaHU3M MCMOJb30BaJICAd IPEBHUMMU KEJIbTCKU-
MU COOOIIecTBAMHN B I/IpJ'IaH,Z[I/II/I].

TakoBbl OCHOBHbBIE YePThl, XapaKTEPU3YIOIIME DPa3JIUUUSI MEXIY
TPAAULIMOHHOW U COBPEMEHHON 3eMelbHbIMU cuctemaMu. [lepBast Mo-
KeT COMMXKATbCsl CO BTOPOM TOJ BO3AEMCTBUEM HCTOPUYECKUX M3MeE-
HeHuit. OmMHAaKO A0 CUX MOpP Mbl OCTaBaJUCh Ha OYEHb OOIIEM YpPOBHE.
Tenepb HaM TIPEACTOUT OoJiee NeTaIbHO U3YUYUTh (DYHKIIMOHUPOBaHE
3EMEJIbHBIX CUCTEM B HEKOTOPBIX oOuiecTBax YepHoil Adpuku.

§ 2. OyHKIMOHUPOBAHME 3€MeJIbHBIX CHCTEM
M 3eMeJIbHbIX OTHOIIEHHd B HEKOTOPbIX 00IEeCTBaX
Yepuoii Adpuxn

OO01ecTBeHHOE YCJIOKHEHHE U YBeJIMYeHHe 4YUCIa 3eMeJIbHbIX
cucreM. VMccaemoBanus, mpeanpuHsThie HauMHas ¢ 1969 r. D. Jle Pya u
pasnuYHbBIMUA 4yieHaMu [lapuKckoil mabopaTopuu IOPUANYECKON aH-
TPOMNOJIOTUHY, TIO3BOJIUIN WACHTU(UILIMPOBATh TPU YPOBHS 3€MEJIbHBIX
OTHOIIIEHUI, COOTHOIIIEHUE MEXTY KOTOPBIMU 3aBUCUT OT CTEIMEHU yC-
JIOXKHEHMSI caMOro paccMaTpuBaeMoro oOllecTBa: yeM 0osee CI0XHO
00111ecTBO, TeM 0oJiee CIIOXHBI YPOBHM, Ha KOTOPBIX OHO CTPOUT CBOM
3eMeJIbHbIEe OTHOLICHHS. CBUIIETEBCTBOM TOMY HUXKEIIPUBEIeHHAs Tab-
auua’

' Cm.: Godelier M. Economie // Elements d'ethnologie I1. P. 98—99.
> Cm.: Le Roy E. Demarche S{\sltemi ue et analise matricielle des rapports
de 'homme a la terre en Afrique Noire // B.L.AJ.P.1981. Ne 3. P. 84.
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Tun Yeranosnen- | Maenrugpuun- Jloruka MerodHur
CTRPYKRTYPH | wnule oTHOWIE- poOBaHHblE o6iecTsa npaBa
M CHCTEMBI
Dnementap- | BHYTpeHHMe | SKCIiyaTanma | obmpuuuan mud
HAA
Tlonyanemen~-| BRYTPeHHME, | BKCOAYATaNMA | TO He M“fb u obel-
TapHa# BHYTPEHHE- U pacnpeae- Hau
BHeilHHe JieHne
Honycamosx- | BHyTpeHHMe, | SKCILIyaTa- TO e Mﬂfb,- Oﬁbl-ﬁ
HaA BHYTpERHE- 14, pacnpe- Han, Cyneo-
BHEIUHHE, JeneHue, pas- HOE pelue-
BHEIUHKE Aa4a HHE
Caoxuan yacTHble/ ob- | 3emenbHbIE/ MHAMBMOYA- POCYIEGI‘&PCT"
LIeCTBEHHLIE | arpapble/ nucrnyeckan | BEHHbIM 33-
TOPTOBbIE KOH

ComracHO 3TOil TUIIOJIOTMU, UMEET MECTO CBSI3b MEXIY YCJIOXKHE-
HUEM OOIIECTBEHHOM CTPYKTYpPBI M MOCTEIIEHHON OpraHu3alueil crie-
LIMAJIU3UPOBAHHOM ITOJIUTUYECKOM BJIACTH, MOSBICHUEM TOCYIapCTBa,
XapaKTepU3YIOILIETO CIO0XHbIE OOIECTBA, B KOTOPHIX IpeobiafgaeT UH-
IUBUAyaIMCTUYECKas JIoTMKa. JpyrumMu ciioBaMu, 37€Ch Mbl BUIUM B
JEWCTBUY MPUHLIMIT HAKOIUIEHUS: B 3aBUCUMOCTHM OT THIIA OOIlecTBa
(mpuueM 6e3 00s3aTENIbHON XPOHOJIOIMYECKOM MOCIeIOBATEILHOCTH,
Ha KOTOPOil HacTauBaeT 3BOJIOLMOHNUCTCKAs! OMHOJUHEHAs MHTEepIIpe-
Talus), TUIBI OTHOILIEHWI BHYTPU 3TOTo OOIIeCTBa Oojiee WU MeHee
MHOTOUYMCIEHHBI. MICTOYHMKAM IpaBa M3BECTEH TakKXe IUIIOPAIU3M,
YBEJIMYMBAIOIIUICS B COOTBETCTBUM C TUIIOM pPacCMaTpUBaeMOro 00-
mecTBa. TOT XK€ MPUHIMUIT IPUMEHSIeTCS U K 3eMeJIbHBIM CUCTeMaM. Y
J00oro oO0ILIecTBa MUMEETCS CBOSI CMCTEMa 3KCILIyaTalliy 3eMJIM, HO HE
Yy Kaxmoro oOIecTBa 00si3aTE€IbHO MMEETCS TakKke M CHCTeMa pac-
npedeiaeHuss uiM pasgena. CiemnoBaTelIbHO, HaM IIPEICTOMUT TeIleph
0oJiee YETKO OIPENEIUTh 3TU TPU THUIIA 3€MEJbHBIX CUCTEM.

Cucrema 3KcILTyaTanum 3emenb. CrcTeMa 3KCITyaTalluy 3eMelb
BKJIIOYAET B ce0sl COBOKYITHOCTh IIPaBMJI, IPU3BAaHHBIX 00ECIEYUTD UC-
MOJIb30BaHUE IIPOCTPAHCTB, a TakxXe O0pabOTKy 3eMJIM CaMUMU 4YJie-
HaMW TPYIIbI, KOTOPOM 3Ta 3eMJs MPUHAIJIEKUT. DTO OmpeaesieHne
BJIEYET 3a CODOl MHOXECTBO ITOCJIEACTBUIA.

OKCITTyaTalusl OTPaHUYMBAETCS MCIIOJIb30BAHUEM 3eMJIM B OIIpe-
JIeJICHHBIX 1IeJIsIX, KaKOBO€ HCIIOJIb30BaHUE IPEAOIIPEACIICHO OOIIECT-
BEHHBLIM CTaTYCOM JIMIlA, SKCIUIyaTUpYIollero 3Ty 3emuno. Eciu mHan-
BUAYYM 3aHMMAaeT ONHO M3 HU3IIMX MECT B OOIIECTBEHHOM HepapXuu,
OH 9KCIIyaTHPYET 3eMITI0 UCKITIOUUTEIBHO B LIeNISIX BbKUBaHUSA. Eciu
OH 3KCIUIyaTHpPYeT 3eMJII0 B KadyeCTBE 3aBUCHMMOIO POICTBEHHMKA WU
BMECTC C JPpYrMMHM MHIUBUAYYMaMU, UMCIOIIMMU TAaKO€ K€ COLIMAJIbHOC
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MOJIOXKEHWE, TO peub UAET YK€ O COBMECTHOW sKcruiyatanuu. OH Mo-
KET TakKe 9KCIIyaTUpOBaTh 3eMJII0 4Yepe3 TOCPEACTBO €€ Mpeablay-
LLIETO BJIajieNiblla WM aXke OMOoCpeqOoBaHHO, Yepe3 MpaBo Ha BiaJleHuE,
KOTOPOE €My MpPeAOCTaBJISIET HEMOCPEICTBEHHO TIJjlaBa TI'PYMIIbI.

DKcIuTyaTalusl onpeaeisieTcss MeTogoM oopaboTku. B 3Toi1 cBsA3U
MOXHO BBIJIEJIUTh HECKOJIbKO TUIIOB MPOU3BOACTBA:

1) Tpou3BOACTBO KaK MOBUHHOCTb, KOTAa 00padoTKa 3eMJIn 00s13a-
TeJibHA WJIM NOJKHBIM 00pa3oM mpernucaHa (MoJMTUYeCKOU BIacThlo);

2) TIPOU3BOJCTBO KaK IPOSIBIEHUE COJUAAPHON OTBETCTBEHHOCTH,
Korga oopaboTKa 3eMJud 00si3aTesibHa, a CaHKIIMU 32 OTKa3 He3Hauu-
TeJbHbI (CeMeilHOe TMPOU3BOACTBO WIM 00paboTKa Hajesaa Mo MecCTy
KUTEIbCTBA);

3) Npou3BOACTBO MO JOTOBOPEHHOCTH, KOT/a 00paboTKa 3eMJIu ocy-
LIECTBSIETCS 1O TOOPOBOJBLHOI TOTOBOPEHHOCTH, a 0TKa3 OoT 00paboT-
KU BJIeUeT 3a cO0Ol MOBOJIBHO CYIIIECTBEHHbIE CAHKLIMU (TaKoe MpPOU3-
BOJICTBO OOBIYHO MMEET MECTO B paMKax KOHTpaKTa, IpeaycMaTpu-
BaloIllero 00s13aHHOCTU CTOPOH U CaHKIIUU, MPUMEHUMBbIE B Cllyyae He-
3aKOHHOTO Pa3pblBa JOTOBOPHBIX OTHOLLIEHUI);

4) xoormnepaTUBHOE IPOM3BOJACTBO, KOrjga oOpaboTKa 3eMJIM OCy-
LIEeCTBsSIETCS Ha JOOPOBOJbHBIX Hayaaax, a CaHKIMU 3a OTKa3 He3Ha-
YUTEJbHBI (OHO OCOOEHHO PACIIPOCTPAHEHO CPEAU XUTeei OAHOIi Me-
CTHOCTH, HampuMep, Kak KooIlepalus XKUTejeil OqHOl AepeBHM).

ITpousBoacTBeHHAs AeATEbHOCTh HAXOAUTCS MO 3alllMTON TaK Ha-
3bIBAEMbIX TJIOJOHOCHBIX COIO30B, B KOTOPBIX 3HAYMTEIbHYIO POJIb UTpa-
€T OTHOILLCHUE 4ejioBeK—Oor. Takoil col03 MOXET ObITh M3HAYAIbHBIM,
KOT/Ia MPEIoaaraeTcs, YTo MpeaoK—OCHOBATENb PO/ia 3aKJII0UUI 10r0-
BOp C HEBUJMMBIMM MOTYIIECTBEHHBIMU OoxecTBaMu. OH MOXET TaKxKe
BbIpaxaThCsl B BUIE MEPUOIMUECKUX XEPTBOMpHHOLIeHUi. [Ipu Takoii
CHCTEME MpaBa Ha 3eMJII0 JIETKO TMepexXosT OT OMHOIO0 MHAWBHIYyMa K
JIPYroMy, MOCKOJIbKY 3€MJIsI BCe-TaKU OCTaeTCsl COOCTBEHHOCTBIO POJO-
BO I'PYIIIbl, U3 KOTOPOI 3TY UHAVBUAYYMbI HE MOTYT BBIITH.

HekoTopble rpyniibl, HAMpUMepP OXOTHUKW U cOOMpaTesid, TOHUMAIOT
COBOKYITHOCTh CBOMX OTHOILIEHWI KaK JIeJO0 MCKIIOUUTEIbHO BHYTpPEHHEe
Y OPUMEHSIOT JIUIIb OJHY-€IMHCTBEHHYIO CUCTEMY IKCILTyaTalluu 3eMJIU.
OnHako MHOTME ApYyrve OOILECTBa CBSI3bIBAIOT TPYIIIbI MEXIY COOOH IMOo-
CpeACTBOM 0o0Jjiee CIIOXKHBIX OTHOILIEHUI, B pe3yJbTaTe Yero mosiBisieTcs
crucTeMa pacrpeiesieHusT TTPOJYKTOB 00pabOTKU 3€MJIM, KOTOpas MOXKET
OBbITh JIOTIOJIHEHA CUCTEMOU pacrpeesieHns] caMOi 3eMJIU.

CucremMbl pacnpenejieHHe NPOIAYKTOB 00padOTKM 3eMJIM M pac-
npeaejeHnsa camoii 3emim. CucteMa pacripefieIeHus MPOAyKTOB 00-
paboOTKM 3eMJIM YCTaHABJIMBAECT OTHOIICHUSI MEXAY IpyNIamMyd U MeX-
Jly UHIUBUAYYMaMU MyTeM paclipenesieHus: 3TUX npoaykros. OHa mpe-
JlycMaTpUBaeT COBOKYIMHOCTb Ollepalluii, B pe3yjbTaTe KOTOPbIX MPO-
UCXOAUT paclpeiesieHue IMPpOayKTOB 00pabOTKM 3eMJIM, paccMaTpu-
BacMbIX B 3TOM CiIydyae KakK OCTOSIHUE TPYMIIbI, JIMOO BHYTPU OIHOIA
rpynmnbl, Jub60 Mexay rpynnamud. KpuTepuu Takoro pacnpeaeneHust
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OOYCJIOBJIEHBI COIIMAIbHOM MEXTPYIIIOBO Mepapxueli, YypOBHEM BKIIIO-
YeHUS WHAWBHUIYYMa B COOTBETCTBYIOIIYIO COLIMANBHYIO IpyIIny (TpyIi-
Ib) U POJIbIO, KOTOPYIO JAHHBIM MHIWBUAYYM UTPAcT B 3KOHOMUYECKOM
JIeSITETbHOCTU, B pe3yjbTaTe KOTOPOW oOpa3yeTcsl 3TO JOCTOSIHUE.

Cucrema pacrnpeneleHus] 3eMelb KacaeTCs BHEIIHUX OTHOIIEHMWI
IPYIII, T. €. OTHOLIEGHW, KOTOPBIE TPYMIIBl MOMAIEPXXUBAIOT MEXIY CO-
00i1. OOBIMHO TaKKWe OTHOIIECHUSI UMEIOT MECTO B OCEIJIbIX OOIIECTBaX,
00JIafaoNIMX CIeIMaIu3uPOBAHHBIM TTOJTUTUKO-IOPUANYECKAM ariia-
paroM (B BHUIE TUIEMEHHOTO T€PPHUTOPHUAIBFHOrO 00pa3oBaHMS MU KO-
posieBcTBa). OHa BbIpaXkaeTcsl COBOKYITHOCTbIO pelIeHUil B o6jiacTu
pacripejieieHusT 3eMe/ib MEXIy TpylnraMyd M MPUBOAUT K Mepapxu3a-
LIMM WA TIPMCBOCHUIO TIpaB Ha 3eMiio. B oTauume OT cucTeMbl 3KC-
IUTyaTalliy 3€MJIM B CHUCTEME pacIIpeleeHUS 3eMJIM 3eMJISI OCTaeTCs
HEOTYYXKIaeMOi: Oymaydyd OmHaXIbl pacIpeacicHa, OHA HE BBIXOIUT
Oosiee 3a Tpedesibl Biaaaetomieii et rpymnnbl. C Apyroil CTOPOHbI, 3eMJIS
MOXET TlepefaBaThbCsl BHYTPM AAHHOW TPYMIIbI: B CBSI3M CO CMEPTHIO
BIIafieNiblla WM MEXAY XUBBIMA WHAMBUAYYMaMM B 3aBUCUMOCTU OT
HX MOTPEOHOCTE M MX OOIIECTBEHHOIO ITOJIOXKCHUS.

MHorre 06JIeYEHHBIE BJIACTHIO JIWIA UMEIOT MPABO BMEIIUBATHCS
B OIlepallM II0 PacCIpeAc/ICHUIO 3eMJIM M pacIpeleicHUIO e¢ TapoB.
Cpenu 3TUX U1l HauboJee BAXKHYIO POJIb UTPAIOT YIPABJSIOMMI 3eMiteit
U TJaBa poja.

§ 3. 3emenbHOE ynpaBiieHHE

Vnpasasnommii 3emieil. yHKIMY yrpapisioliero 3emMiieil 6bUH
xopolo usydeHsl P. Bepabe'. Ynpasnsiommii 3emieil apiasercs npen-
CTaBUTEJIEM HauOoJiee IPeBHEro poaa, KOTOphId yHaciaenoBan oT Ilpen-
Ka—OCHOBaTeJIsl pojia TpaBa M 00sI3aHHOCTHU, TMOJydyeHHble 3TuM I[lpen-
KOM B pe3yJbTaTe C0103a, 3aKJI0ueHHOTo M ¢ 3emuteii. Ero ¢yHkimuu He
SIBJISIOTCS TIOJIUTUYECKUMMU: yIpaBistomnii 3emieit uMeeT BAacThb Hal
JIIOAbMU, MOCKOJbKY OH MMEET BJIACTh Hajd 3eMJieid, Torga Kak MOJUTH-
YECKUI BOXIb MMEET BJACTb HA 3€MJIEN, MOCKOJbKY OH MMEET BJIACTb
Hal JIOAbMU. YTIpaBisiomuii 3emiieid o0si3aH CBOEH BIACThIO CcaMOM
3eMJie, a MOJMTUYECKMI BOXIb 00s3aH CBOEW BJIACThIO JIIOOSIM, IO-
CKOJIbKY OH IIOJIyyaeT €€ MO HacJeACTBY WIM B pe3yjbTaTe BbIOOPOB.

Bnacte ympasisioniero 3emieil 0ObIMHO Oojiee CBSIIEHHA, 4eM
BJIACTh MOJIMTUYECKOTO BOXISI, O YEM CBUIETENIbCTBYET, HAMpPUMED,
MOCJIOBUIIA TIIEMEeHU JyyHAa: «M30paHHBI BOXIb — 3TO ITemes, KO-
TOPBIIA VHOCHUT BeTep; VIPaBISIOMMWA 3eMIeil — 3TO Yrojib, KOTOPBIi
ocTaeTcs». DTo pazianune QYHKIUI MOXET COIPOBOXAATHCS pPas3indreM
MEXY JIMLIaMU, UX OTIPABJISIIOIIUMU: JTMOO OIHO U TO XK€ JIULIO SIBJISIET-

' Cm.: Verdier R. Chef de Terre et Terre du lignage // Etudes de droit
africain... Paris, 1965. P. 333—359.
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Csl OMHOBPEMEHHO M YIIPABIISIOMMM 3eMJIeil, U TOJIUTUYECKAM BOXIEM;
MO0 BJACTh Ham 3eMJIE YEeTKO OTAeJIeHa OT ITOJMTUYECKOM BIIACTH;
JIM00, HAKOHEIl, HET IPYroi BJIACTM KPOME BJIACTU YIIPaBJISIOLIETo 3eM-
Jieii. JIBOMCTBEHHOCTb BJIACTM BO3HMKAET OOBIYHO JMOO B pe3yJbTaTe
HACJIEICTBEHHOM MMMUTIpAIny, MO0 B pe3yabTaTe HACIOSHMS APYT Ha
JIpyra IByX 3THUYECKUX rpymmn. BHOBb MpHOBIBIINME CTPEMSITCSI OOBIMHO He
MPUCBOUTH cebe IpaBa, NMpHHaajIeXkKallle KOPSHHBIM XUTEISIM (4TO MO-
JKET HaBJiedyb Ha HUX T'HEB JyXOB 3eMJIM), a 3aKJIIOYUTb C 3TUMU KOPEH-
HBIMU KUATEJISIMU COI03. B aTOM ciyyae K ympasisionieMy 3emiieil mpu-
COCIMHSIETCS TTOJIMTUYECKUIA BOXKIb, BEIOMPAEMbIil 13 UMMUTPAHTOB, KO-
TOpBIA OepeT Ha cebst (PYHKUMIO 3alUThl HOBOIO COOOILIECTBA.

B oTimume OT BiacTM IOJUTUYECKOTO BOXIS BJIACTh YIPaBJISIO-
mero 3emJjeil ABasieTCs IpeXe BCero KyabToBOM. OHa MOXET IOIMOJI-
HSITBCS BJIACTHIO HAa YPOBHE 3eMeJIbHBIX OTHolIeHui. Korma nuio, o6-
JICYUEHHOE 3TOI BIIACTBIO, OTIPABJISIET KYJIbTOBBIE OOPSIIOBI, €r0 MMEHY-
10T «KpetioM 3eMiin»: OHO CIIEOUT 3a COOIOACHUEM JIMTYPru4eCcKOoro
KaJIeHIaps IIPY OCYILIECTBIIEHMU CEIbCKOXO3SIMCTBEHHBIX PabOT, JOKHO
HE MOMYCTUTb WM HCIPaBUTh ITOCIEACTBUS KaKOIO-JIMOO IEiCTBHS,
YIpOXaloIIeTro XU3HW CoOoO0IIecTBa U T. I1. JIto0oi ynpaBisommnii 3emM-
JIeil OTHpaBisSeT KyJbTOBble (DYHKIIMM: B 3TOM CMBICJIEC YIIPaBJISIO-
muit 3emMJiel Bcerga sBisieTcs XpeuoMm 3emuind. OgHako Xpell 3eMiau
He Bceraa sIBJISIETCS YIPaBSTIOMMUM 3eMJIeH, TTOCKOJBKY ero (hyHKINHN
MOIYT OCTaBaTbCSI YMCTO KYJIBTOBBIMHU.

I'maBa poma. JIro6oit pon o6i1amaeT mpaBaMM Ha COLIMATbHO-IOPHU-
IMJecKoe o0pa3oBaHME, KOTOPOE MbI OyIeM MMEHOBATh «POMOBBIM ITO-
MEeCTbeM». DTO IPOCTPAHCTBO HE SIBJISIETCSI YMCTO TEPPUTOPHUATIbHBIM
MOHSATUEM: IIJIOLIAAb POAOBOIO IMOMECThSI He 00513aTeAbHO YETKO OIlpe-
IeJieHa, TOCKOJIbKY 3T 3eMJIM 00pa3yloT OOBIMHO IOBOJBHO Pa3zHOPOII-
HBIA M Jaxe IOABIDKHBIA KOMILIEKC, KOTOPBIA MOXET M3MEHITHCSI B
pe3yibTaTe OTTOPKEHMS KaKOi-TMOO ero 4acT WIM B pe3yJbTaTe
yXoJa Kakoro-j1bo 4jieHa poja Ha ITOMCKM HOBBIX 3eMelib. [J1aBa popa
IOJDKEH CIEOUTh 3a TeM, YTOOBI 3eMJISI pacHpelesuiach MEeXAy djie-
HaMM poja TaK, 4TOObI OOECIIEUMThb CYIIECTBOBAHME KaXXIOIO M3 HHUX.
Ho raBHBIM 00pa3oM OH SIBJISIETCS TaApaHTOM IPEEMCTBEHHOCTH POJA.
B 3TOM CcMBIC/IE OH JOJIKEH O0ECIeYWTh COXpaHEHME 3eMJIM B COOCT-
BEHHOCTH pona (IIPUHIUI IIepeaaBaeMOCTH POIOBBIX 3€MEIb TOJBKO
BHYTPH pOJa; MCKIIOUECHNE KeHIIMNH 13 YKCJIa JIUI, MOTYIIMX HACJIemI0-
BaTh 3EMJIIO. XEHINMHBLI HE MOIYT HAcCJIeIOBaTh 3eMJIO0, HO MOIYT B
CHCTEME POACTBA IO MAaTEPUHCKOM JIMHWUM IiepefdaBaTh IpaBa, IMpU-
HaJJIekamine uxX 0paThbsaM, X COOCTBEHHBIM CBHIHOBBSIM). B cirydae pas-
JIeJIeHUsI poJa, OH IOJDKEH 00eCHeYUTh 1IeJIOCTHOCTh 3€MEILHOTIO I0C-
TOSIHUSI. €CJIM pa3Mephbl POAOBBLIX 3€MeIb OCTAlOTCS HEM3MEHHBIMM, a
YHCJIEHHOCTh pOJa BO3pacTaeT, IJlaBa poja IepecMaTpUBaeT COOTBET-
CTBYIOIIMM 0OOpa3oM 3eMeJIbHBIE IIpaBa M IepepacIIpeieiisieT 3eMJIH;
€CJI WICHBI PoJa OCBAaMBalOT HOBBIC 36MJIM, OH IIPUMEHSET IpaBuia, B
COOTBETCTBMU C KOTOPHLIMU 3TH HOBBIE 3€MJIM IPUCOCIUHSIIOTCS K PO-
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JIOBOMY ITOMECTBIO (TJIaBHBIM O0Opa3oM B ciydae, KOrma JIMIA, OCBOWB-
LI¥e 3TU 3€MJM, HE BCTYMNWJIM BO BJalleHWE UMM IIPU UX XU3HU WU
nepenaayd mpaBa Ha HUX OJIHOMY M3 WIEHOB poIa).

W3 BBILIEU3T0XEHHOIO BUIHO, YTO 3eMEJIbHbIe OTHOLIEHUSI OCHO-
BBIBAIOTCSl HAa IMPUHLUIE MHOXECTBEHHOCTU BJIACTU, CTOJb JIIOOMMOM
adpUKaHCKMMM OOIIeCTBAMU: MOJUTUYSCKUI BOXIb, Xpel 3eMJIu,
yIpasisionuii 3emieit, maBa poma (a BHYTPU poaa WHIWBUIYYMBI,
KJ1acCU(DUIUPYEMbIE B COOTBETCTBUM C MX COLMAIBHBIM IOJIOKEHUEM)
YYaCTBYIOT B TOM WM MHOHI CTENEHU B YIpPaBJICHUU 3EMEJIbHBIM JI0C-
TOSIHUEM Ha IPUHIMIIAX, OOYCIOBJICHHBIX CIIOCOOAMM JICTUTHUMALIUH,
CBOMCTBEHHBIMHU KaxKIOil U3 3TUX BIACTEN: CBAIIEHHAs CBA3b ¢ 3eMieit
IUISL yIpaBiisiioliero 3eMieii; HaclleICTBeHHas CBSI3b IJIS IJIaBbl pOJA;
GYHKIMS 3aLUUATHI 1)1 HOJUTUYECKOTO BOXIS.

Pa3aen 3. JloroBopHble OTHOIIEHUSA

M3yyeHne 1OroBOPHBLIX OTHOLIEHWI B TPAIULIMOHHBIX OOIIECTBAX ObLIO
Ha MPOTSDKEHUU J0JITOr0 BPEMEHM 3aTPYAHEHO B CBSI3U C IPYOBIMU OIIMO-
KaMM, TOIYIIEHHBIMI aBTOpaMU-3BoolimonncTamMu Konma XIX B. ITo nx
MHEHUIO, 00SI3aHHOCTH WHIWBUAYYMAa BBITEKAIU INIABHBIM 00pa3oM U3
€ro COLIMAJILHOIO IIOJIOKEHMSI, a He ObLIM OOYCIOBJICHBI €ro JIMYHOM
BoJjieii. PazBuTue Teopuu MO3BOJMWIO, OJHAKO, TOKAa3aTh HAJIMYUE JO-
TOBOPHEIX OTHOILICHUI B 3TUX OOIIecTBaX, a mcciemoBanus 3. Jle Pya
mokasajii, KakKuM o0pa3oM 3aBSI3bIBAIOTCS M CAHKIMOHUPYIOTCSI JOTO-
BOpHBIC 00513aT€IbCTBA, MCIIOJHEHUE KOTOPBLIX MOXKET ObITh T'apaHTH-
pOBaHO Pa3IMYHBIMU IYTSIMMU.

§ 1. OGImecTBEeHHOE MOJIOKEHHE U JTOrOBOP:
TEOpeTHYECKAsA IBOJIIOIUSA

Teopus M»sHa, gaioolias Npeano4YTeHUue OOILIECTBEHHOMY MOJIOXE-
HUIO TIepe]l IOTOBOPOM, MUMeEJia IIUPOKOE XOXIEHUE BIUIOTh A0 Cepeau-
HBl XX B. 3aTeM KpHUTUKA 3TON TEOPHUM BBI3Bajia HEOOXOAMMOCTH ITie-
pecMoTpa poiav, KOTOPYIO MIPalOT JOrOBOPHBIE OTHOIIEHUS B Tpaiu-
LIMOHHBIX OOIIECTBaX.

Teopust M3Ha 0 NpeBOCXOACTBE 00IIECTBEHHOr0 MoJioxkeHus. [1o
MHEHUI0O MHa, TOrOBOPHBIC OTHOIIEHMST XapaKTEePHBI JIUIIb IJIST COBPE-
MEHHBIX 001IecTB. B TpaaMIIMOHHBIX K€ OO0llecTBax 00s13aTeIbCTBA,
MPUBWIETUM U OTBETCTBEHHOCTh BO3HMKAIOT HE B CBSI3U C COIJIacOBa-
HMEM WHIMBUAYaJbHbBIX BOJICU3bSIBICHUN, a B CBSI3U C OOIIIECTBEHHBIM
MOJIOXKEHMEM WHIMBMIYYMa BHYTPM OOIlECTBA M TPYIII, €ro COCTaB-
Jsgomux. B cBoe BpeMs 3Ta 3BOJIIOIMOHMCTCKAsI cxeMa Oblla HOBaTOP-
CKOI, MOCKOJIbKY onpoBeprajia Teopuu JlIokka, Pycco u I'o66ca, B cooT-
BETCTBUM C KOTOPBIMHU OOIIECTBO CHOPMUPOBAJIOCH B pe3yJbTaTe
COrJIalllEeHUsT MEXIY €ro 4ieHaMM (TEOpHHU «OOIIECTBEHHOIO J0rOBOPay).
C mpuxomom JlopkreiiMa Teopusi CTaHOBUTCS 0OoJiee HIOAaHCHPOBAHHOIA.
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JlIopKreitM HaKJTa[bIBaeT APYr Ha JApyra TpU pasjiuvusi: OOLIECTBEHHOE
TMOJIOKEHNE U JTOrOBOp; MexaHudecKas (ycTaBHasl) M opraHudeckas (Io-
TOBOpHAsT) COJMUIAPHOCTD; PEIPECCUBHOE MpPaBo (YCTaBHBLIC OOIIECTBA U
00IIIecCTBa ¢ MEXaHMYECKON CONMMIAPHOCTHIO) M PECTUTYTUBHOE IIPaBO
(moroBopHbIE 00ILIECTBA 1 00IIECTBA C OTPAaHUYEHHOI OTBETCTBEHHOCTHIO).
OmHaKo OCHOBHOI MHTEpPEC ero Mmoaxoaa oObsICHSIETCS TeM, YTO OH peJisi-
TUBU3UPYET OTU ITPOTUBOITIOCTABJICHUS, BbIpazasi MX ITPECUMYIICCTBCH-
HO B BUIE TEHACHIIMIA: JIOOOMY OOIIECTBY IPUCYIIM KaK YCTaBHBIE, TaK
¥ JIOTOBOPHBIC OTHOIIECHUS, HO TpaAWLMOHHBIE OOIIECTBA IEIAI0T YIIOP
Ha MepBbIe, a COBpPEeMEHHbIC OOIIEeCTBa — Ha BTOphie. B 3ToM ¢ HUM
coryamalorcsd Takue aBTopbl, Kak M. Mayce u I1. IOpenmun. B XX B.
HecoBMageHue Teopuii MaHa ¢ 3THOrpapUIeCKMMM JaHHBIMM TIPUBEJIO K
0oJjice paguKaJIbHOMY IIEPECMOTPY 3TOM TCOPUU.

Kputuka Teopun Mbsna. Hauaso eit 610 miosioxeHo B 1950 r. aH-
tporosioroM P. PenduiamoM, KoTopslii BEICKa3all cepbe3HbIe COMHEHUST B
ee npaBwibHOCTU. OH yrpekHy1 M3Ha B TOM, YTO TOT OMUPAJICS B OCHOB-
HOM Ha I'PEKO-PUMCKHME M MHAMIACKUE MCTOYHUKM M CYMTAJ, YTO B COOT-
BETCTBUU C JIOTUKOM 3BOIOIMOHM3MA 3T JaHHBIE MOTYT OBITh 3KCTPAIo-
JINPOBaHbI HAa TpaaUIIMOHHBIC OOIIECTBA, ellle HaO/IoIacMble B COBPEMEH-
Hyto snoxy. Kpurtuka 6puta pogomkeHa E. A. Xebenem B 1964 1. Kak u
Miopkreiim, E. A. XeOenb cunTaeT, 4TO yCTaBHBIE U JOTOBOPHBIE OTHOIIIE-
HUS HE SIBJISIIOTCS B3aMMOMCKITIOUAIOIIMMU: JII000€ OOIIECTBO SIBISIETCS
OIHOBPEMEHHO M YCTaBHBIM, 1 JOTOBOPHBIM, HO B Pa3JIMYHOM CTCIICHM.

B 1981 r. JI. IMocrmmmn momien emie Jaiblle, YTBepXKmas, 4To,
BOIIPEKU TPAAULIMOHHON 3BOMIOLIMOHNCTCKONM CXeMe, TOTOBOPHBIE OTHO-
IIEHUST MOTYT IIPEIIIeCTBOBATh OTHOIICHUSIM YCTaBHBIM. DTOT aBTOP
ornupaeTrcs Ha nmpuMmep HapogHoctu yce uyky (Hosas I'Bunest). B npen-
KOJIOHUAJIBHYIO 310Xy OOIIECTBO Kanayky XapaKTepu30BaJioCh OYEHb
BBICOKOI CTENEHBIO JTUYHON MHUIIMATUBBI U CBOOOABI €ro wieHoB. Ko-
JIOHM3a1MsI TpaHCOPMUPOBaJIa 3TO OOIIECTBO B YCTABHOM HaIlpaBIc-
HUU, YTBEpAUB OoJjiee LIEHTPaJU30BaAaHHYIO BJIacTh U OIPAaHUYUB UHIU-
BUIYaIbHYIO CBOOOMY.

B KoOHIIe KOHIIOB, 4TO X¢ 3acJIy>XMBaeT BHUMaHUs B Teopuu M»aHa
U B YTBepXICHUAX ee KpuTukoB? Ilo HalleMy MHEHUIO, CIEAyeT BHI-
neauTh Tpyu MoMeHTa. C OTHOI CTOPOHBI, UCTOPUYECKUE M dTHOTpadu-
yecKue HaOIIOACHMS ITOKAa3bIBAIOT, YTO HEBO3MOXHO HAWTH YMCTO yC-
TaBHbIE M YMCTO JOroBOpHbIe oOIecTBa: JlopkreiiMm u XebOeab ObLIU
MpaBbl, MOAYEPKUBAsA, YTO 00a 3TU TUIIA OTHOILIEHUI COCYIIECTBYIOT B
moboM obmiecTBe. OgHAKO MOXHO TakKXe YTBEpXKIaTh, UTO KaxI0e
00IIECTBO XapaKTepMU3yeTCs MpeodIamaHueM OIHOTO TUIA OTHOIICHMIA
Ham apyruM. Borpeky MHEHMIO aBTOPOB-3BOJIIOLIMOHUCTOB, 3TO IIpeodJa-
JlaHUE HE OTpeesieTcsl NIAaBHBIM 00pa3oM TUaXpPOHUYECKOW MocienoBa-
TeJbHOCTEIO. JlelicTBuTebHO, Kak nomuepkuBaeT JI. [Mocnumm, cratyT
MOXKET CJIeAoBaTh 3a AoropopoM. Haiie oOIIeCTBO qaeT MHOTOYMCIICHHBIS
MMpUMEPbl IMEHHO TAaKOM 3BOJIIOIMU: BO MHOTMX CJIy4asX TOTaJUTapHBIC
WX aBTOPUTAPHBIC PEKUMBI MPUIILIA HAa CMEHY JEMOKPaTUYECKUM pe-
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KMMaM, TOCTaBUB IMpaBa U 00SI3aHHOCTY MHINBUAYYMOB B MPSIMYIO 3aBU-
CUMOCTb OT MX KJIACCOBOTO CTaTyTa. IIyCcTh B MEHbIEH CTeleHU, 4eM
«3aKOH HCTOpMH», HO BBIOOp IPOEKTa OOIIECTBa BCE-TaKU OIPEIessIeT
npeobyafaHue JOrOBOPHBIX OTHOIIEHMI Haja YCTaBHBIMU, WM HA0OOPOT.
JloroBOpHBIE OTHOIIEHUS Gojiee XapaKTepHBI MJIsl TMOepaTbHBIX OOIIECTB,
B KOTOPBIX Ha TIEPBOM MeCTE CTOMT UHAMBUIYYM, a He IPpyIIa. YCTaBHEIE
OTHOILICHUST JOMUHUPYIOT B JBYX TUIAX OOLIECTB: IPEXIE BCErO B OOIIE-
CTBax OOLIMHHOIO TUNa (MHOTOYMCIEHHBIE TPaaWMLIMOHHBIE OOLIECTBa, B
ToM uucie obmiectBa YepHoit AGprKM) 1 B OOIIECTBAX KOJUIEKTUBHUCT-
cKoro Tumna (MHOTOUYMCIIEHHbIE COBPEMEHHbBIE TUKTATYPHI).

TeM He MeHee eCTh BCE OCHOBAaHMSI YTBEPKIATh, UTO JaXe B Tpa-
IUIMOHHBIX O0IeCTBaX JOTOBOPHBLIE OTHOIIEHUS BCErlIa CYILIESCTBYIOT B
TOM WM UHOK cTemeHu. MIMEHHO Ha HMX Mbl OOpaTMM Telepb Hallle
BHUMaHMUeE.

§ 2. JIoroBopHbie OTHOIIEHUSA
B TPaAMIMOHHBIX 00IIEeCTBaX

Mpb1 OyneM 3mech OCHOBBIBAThCSI TJIaBHBIM 00pa3oM Ha MccliefoBa-
Husx O. Jle Pya obmects YepHoit Adpuku. Ilocne uznoxeHus: He-
CKOJIbKMUX OOIIMX TTOJOXEHU MBI MOCIEA0BAaTEIbHO PAaCCMOTPUM MPO-
LIETYPBI 3aKIIOYEHUST JOTOBOPOB, XapaKTEPhI TOTOBOPHBIX 00SI3aTEIIbCTB,
HCTIOJTHEHNE JOTOBOPOB.

A. Obuwue nosnoxcerus

JIokajm3anus J10roBopHbIX oTHOomenuii. [To MHeHmio B. Jle Pyal R
JIOTOBOPHBIE OTHOLLEHMS IOSIBISIIOTCS JIMILL Ha OMNpeneJeHHOM YPOBHE
YCIIOKHEHUS COLMAIBHON CTPYKTYPHI:

Tun YcTaHoBNEHHbBIE OO1ecTBeH- Tun noroopa
CTPYKTYPBHI OTHOUICHUS Has JIOTHKa
OnemeHTapHast | BayrpenHue OO01muHHas JlapeHue
[lonyanemen- | BHyrpennue, BHYT- | Toxe HapeHue, ycTynka
TapHas pEHHE-BHEIIHNE,
BHEIIIHUE
IlonycnoxHas | BHyrpeHHue, BHYT- | To xe Hlapenue, ycrynka,
pEHHE-BHEIITHUE, JIOTOBOP
BHEIITHME
Crnoxuas YacrHble-obmecT- | MHauBumya- ITpeoGnaganue 10-
BEHHBIE JINCTUYECKAS roBopa

"CMm.: Le Roy E. Cours d'Anthropologue historique et juridique des con-
trats. Paris—Brazzaville, 1972—1973. P. 90.
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B snemeHTapHBIX 00IIeCTBaxX, Tli¢ BHYTPU TPYMIIBI HE CYIIECTBYET
HUKAKOr0 MeXaHW3Ma COLIMAJIbHO-TPABOBOIO KOHTPOJSI, UHIAWBUAYYM,
KeNalnii 3aBsi3aTh KakWe-Iu00 OTHOILIEHUS C APYTMM WHIVWBUAYY-
MOM, MOXET cleJiaTh 3TO, JIMIIb TepeJaB BTOPOMY MHAMBUAYYMY Ka-
Kyl0-JIM00 Belllb WAM OKa3aB €My KaKylo-aubo YCIyry, mpuyeM HeT
HUKAKOW rapaHTUU, YTO TEPBBbIM WHIAMBUAYYM IOJIYYUT 4YTO-JIUOO B
00MeH Ha CBOIO Belllb WM ycayry. ITocKonbKy He CYIIecTBYeT BHEIII-
HEro MexaHW3Ma MPUMUPEHUS WU apOuUTpaxa, B clydyae OTCYTCTBUS
OTBETHOTO JEWCTBUSI CO CTOPOHBI BTOPOTO WHIWBUAYYMa OTHOIICHMUS
HE 3aBSIXKYTCS U MOXET Jake UMETb MECTO KOHMJIUKT.

B mosnysneMeHTapHbIX OO0IIECTBaX K OTHOILIEHUSM BHYTPM TpPYIII,
OCHOBAaHHBIM Ha JapeHWU, N100aBISIOTCS ApYrue OTHOIIEHWSI, OCHOBaH-
Hble Ha OOIEHUM MEXIy TpyIraMu, BbIpaXamolleMcsl B COl03ax, MaTe-
pMaIn30BaHHBIX MOCPEACTBOM MpPUAAHOTrO. PeXyum mpumaHoro oos3bi-
BaeT CTOPOHBI OOJIblE, HEXENU PexXuM HapeHUs: CTOPOHbI UIAEHTU-
(umpoBaHbl 0oJiee YeTKO, MX B3aMMHbIE 00s3aTebCTBA XOPOIIO OM-
peneneHbl (HarpuMmep, Mpu Tepenadye MMYIIEeCTBAa B CBSI3U € 3aKJo4ve-
HUEM OpayHOro coro3a OyayT oueHb YETKO YKa3aHbl CTOMMOCThb, MECTO
U Bpems 3Toi nepeaaun). OnqHaKo MpUAaHOE HEe MOXET SIBJISIThCS 00b-
€KTOM CyJIeOHOI CaHKIIMM, TOCKOJbKY HE€ CYIIEeCTBYEeT ellle BJIacTH,
CIIOCOOHOM 3Ty CaHKIWIO MPUMEHUTh: €CJAU OHA U3 CTOPOH CUUTAET
cebs1 0OMKeHHOM, KOH(MIMKT OyaeT Mo BO3MOXHOCTU YpPEeryinpoBaH
MyTeM MpPUMUPEHUS.

B oOmiecTBe ¢ MOJYCIOXKHOW CTPYKTYPOU IMOJMTHYECKAsT BJIACThb
BbIpaXXeHa YeTKO MU HOpMaJiu3allisl OTHOLIEHUI MeXJTy WHAWBUAYyMa-
MM OCYUIECTBJISIETCSI HE TOJBKO Yepe3 MOCPEACTBO COIO30B U MPUIAHO-
ro, HO ¥ TyTeM TOMYMHEHUs OPUANYECKHMM IMpaBUIaM, CYLIECTBYIO-
IIMM BHE TPYNIT M CAaHKIIMOHUPOBAHHBIM IOPUINYECKUMM OpraHaMMu,
CIOCOOHBIMU HaBsI3aThb CBOE pellleHne KOHMIMKTHBIX CUTYalluil MeXay
TpyNIiaMy, €ClIU TMPUMHUPUTENbHBIE TIPOLEAYPHl HE MAIOT PE3yJbTaTa.
ITo mueHnuio D. Jle Pya, B 3ToM ciyyae UMEIOTCSI MUHUMAaJIbHBIC YCJIO-
BUSI, TTO3BOJISIIONIME KOHCTATUPOBATh HAJIMYUE TOTOBOPHBIX OTHOIIIE-
HUI: KaK U TIpU JapeHUU U MPUIAHOM, UMEIOTCS CYOBEKTHI (CTOPOHBI)
1 00BEKT (ycayra WiM Belllb), HO UMeeTcCsl ellle M Iopuaudeckasi caHk-
LUsl, SIBASIIOIASICS OTIMYUTEIbHBIM KPUTEPUEM JIIOOOTO JIOroBoOpa.

B oOiiectBax co CIOXHON CTPYKTYypoil (B 4acCTHOCTM, B HallIMX
COOCTBEHHBIX O00IllecCTBaX) MOAAPKU M YCTYNKU MPOIOJXKAIOT HMETh
CBOE MECTO B OOIIECTBEHHOM XXU3HU, HO IOPUANYECKHE OTHOIICHUST Me-
XAy WHAUBUIYYMaMU PETYJIUPYIOTCSI TJIAaBHBIM 0O0pa3oM ITOCPEICTBOM
JIOTOBOPOB.

Kak ™Mbl MoxeM 3ameTuTbh, Teopus 3. Jle Pya omnpeneneHHbIM
o0pa3oM cBsizaHa c Teopueil MaHa — B TOil Mepe, B KaKoil oHa Bblie-
JISIET JOTOBOPHBIE OTHOIIEHUS JIWIIL Ha OIPENeIEHHOM YPOBHE YC-
JIOXKHEHUST OOIIECTBEHHO-TOJUTUYECKUX CTPYyKTyp. OmHako sta Teo-
pUsl He SIBJSIETCS IBOJIIOLIMOHUCTCKON, MOCKOJbKY HE CBSI3bIBAET OTU
YPOBHU YCJIOXHEHUS CO CTYMEHSIMM UCTOPUUYECKOTO Pa3BUTHS.
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I[To mHeHuio HekKoTOphIX aBTOpoB (M. Aimmo, A. BnmTeiiH,
M. I'mokman, M. JI. CanuHC), IOTOBOPHbIE OTHOIIEHUSI MOTYT MMETh
MECTO JIMIIb MEXAY WHAWBUIYYMaMM, OTHOIIEHUS MEXIY KOTOPbIMU
OrpaHUYMBAIOTCS TIPEAMETOM NOroBopa. B 3Toll CBSI3U cleayeT Mpu-
coenuHuThes K D. Jle Pya, KoTopblii yTBepXXaaeT, 4TO0 UHIMBULYYMbI
MOTYT ObITb OOBEAUHEHBI 1 APYTUMU OTHOIICHUSIMU (KPOBHBIMU, Opay-
HBIMU U T. 1), HO, HECMOTPS Ha 3TO, UCIOJIb30BaTh JOTOBOP B KAYECTBE
CpeICTBa PEryJupoBaHUsI HEKOTOPHIX U3 CBOUX OTHoIIeHui. Tak 00-
CTOUT JIeJIO U B HallleM MO3WTUBHOM TpaBe: OpauHbIil JOrOBOp BjeYeT
3a coOoif B3aMMHBIE MpaBa W OOS3aHHOCTU CYIPYTrOB U PETYJUpPYET
OTHOBPEMEHHO MX UMYILlECTBEHHBbIE OTHOIlIeHUs. [1o aTomMy nmoBosy cie-
JIyeT 3aMETUTh, YTO Ha JOTOBOPHI MEXIY CYMpyraMu CMOTPST BCeraa
C HEKOTOPbIM TOAO3PEHMEM: 3alpeT Ha TOPIOBIIO MEXIY Cynpyramu
ObLT OTMEHEH Jiuiilb B 1985 r. DTHOrpaduyeckoe ucciaenoBaHUE Tpaau-
LIMOHHBIX OOIIECTB MPEAOCTaBJISIET HaM JaHHbIE, WAYIIME B TOM Xe
HanpaBieHuu. Tak, y miemeHu OupBa (borcBaHa), KoTopoe H3ydal
H. Maroneii', 6113K1e POACTBEHHUKU WIIM COCEIM MOTYT MOINEDPXKH-
BaThb MEXIY COOON OTHOIIEHUSI <«TO3UTUBHOUN COJMIAPHOCTU» B TOM,
YTO KacaeTcs ONpeAesIeHHBIX MPEAMETOB WJIM YCIYr, YTO HE MelllaeT
WM yCTaHaBIMBAaTh JOTOBOPHbIE OTHOIIEHUS IO 0COObIM caenkam. [lo
MHeHuto H. MaroHesi, 1OroBopHble OTHOIIIEHUS] MOTYT UMETh MECTO BHE
3aBUCUMOCTU OT COLUAIbHON AUCTAHLIMU, PA3IEIAOIIEH CTOPOHBI 3TUX
OTHOIIEHUIi: 3TO MOTYT OBITh KaK COBEPIIEHHO MOCTOPOHHUE APYT APY-
Ty Juila, TaKk U OJIU3KUe POACTBEHHUKU. OMHAKO LIEJIM 3TUX OTHOIIIE-
HUI OTJIMYAIOTCS OPYr OT Apyra. B mepBoM cilyyae (1OTOBOpPHBIE OTHO-
IIEHUST MEXAY TMOCTOPOHHUMU APYT APYTY JUIAMU) OTHOIICHUSI 3TU
MpecieayloT 1ieJib OTPaHWYeHHO CBSI3aTh JBYX WHIMBUAYYMOB B paM-
Kax KOHKpeTHOW chenku. Bo BTopoM ciydae (JIOTOBOPHBIE OTHOIIEHUS
MeXJy OJIM3KMMU POJCTBEHHUMKAaMM) JOTOBOP TMO3BOJISIET CTOPOHAM
BBIIEIUTh 0COD0 YYBCTBUTEIbHYIO cdepy MX B3aUMHBIX OTHOIIEHUIA,
KOTOpasi MOXET TauTh B cebe OMacHOCTb BO3MOXHOIO KoHpaukTa. Yc-
TaHaBJIMBas B 3TOU cepe 0coObIil JOrOBOPHBIN PEXKMUM, CTOPOHBI IIpe.i-
MPUHUMAIOT MPEBEHTUBHBIE MEPbI, MO3BOJISIONIME UM Jy4lIMM oOpa-
30M TapaHTUPOBaATh B OYyIyIlEM COTrJlacue.

JpyrMu CJIOBaMU, MOCPEACTBOM 3aKJIIOUEHUSI JOrOBOPa CTOPOHBI
COIJIAIIAlOTCAd O00eCHeYuTh HOPUANYECKOE pPEeryJIupoBaHue Tex cdep
OOILIECTBEHHOM XKM3HM, KOTOPbIE OHU CUUTAIOT OCOD0 BAXKHBIMM IJIsT
MoaaepKaHUS cognanbﬁoﬁ rapMOHUM U obOecreyeHus1 3KOHOMHUYECKOTO
BOCIIPOU3BOJCTBA .

' Cm.: Journal of African Law. 1977. Ne 21. P. 40—65.

Jlis Gonbliieid TOYHOCTH CIIEMYeT CKasaTh, YTO B IPMBEICHHOM BBILIE
MIpUMepe MPEACTaBUTENN IBYX CEMeH IIEMEHM 6I/IpBa, pa3aeabHO BIIAICIONINX
CpelICTBaMU TIPOM3BOICTBA, TOTOBAPHUBAIOTCSI O COBMECTHOM MCITOJIb30BAHNH WX,
HO 3aKJII0YaIOT IPU 3TOM JIOrOBOP, HE MO3BOJISIONINI paccMaTpUBaTh 3TH CPEJi-
CTBa KaK Jap WM IPUIAHOE M BKJIIOYMTh MX B COOCTBEHHOCThb IPYIOil CEMbU
WA BCEN OOIIMHEL.
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Co cBoeil CTOPOHBI, Mbl CUMTaeM, 4YTO, Oydydd BCEOOIIMMM, IOTO-
BOPHBIC OTHOIICHUS SIBJISIIOTCS TEM He MeHee OoJjiee YaCThIMU MEXOY
JIUIAMU, TOANEPXKUBAIOIIMMU MEXAY cO00i MUHUMYM CBsI3€i, WJIN
OaXe COBEPIIEHHO IIOCTOPOHHMMU ApYyr JApYyry M B ciay4dasx, Koraa
MpeaMeT CASNKH YeTKO OIpelesieH 110 NMpUYrHe 3HaYeHUsI, KOTOpoe
eMy IIpUOaloT JOoroBapuBaloluecs CTOpoHEI. Ilpu »ToM He ciemyeT
3a0BIBaTh 00 OOMHOM acITeKTe, SIBJISIONIEMCSI, Ha Hall B3IIsad, pyHOa-
MCHTAJIbHBIM. Pe‘{b nuaeT 06 akKTyaJan3alumumn JOTOBOPHBIX OTHOILIEHUN B
3aBUCHUMOCTU OT OOIIEr0 KOHTEKCTa, B KOTOPOM OHU OCYIIIECTBISIIOTCS.
JleiicTBUTEILHO, IOTOBOPHBIC OTHOIISHUS BeChMa 3aBHUCST OT COIM-
QJIbHOU WU POJICTBEHHOU OJIM30CTH, CYIIECTBYIOIIEUW MeXIy CTOpOHa-
Mu. Korma cTopoHBI SIBJISIIOTCSI OTHOCUTEBHO TIOCTOPOHHUMMU IPYT APYTY,
IOTOBOPHBII aCHeKT OTHOIIEHWM HOMUHHUPYET: HanpuMep, B ciaydae
MOKYINKM aBTOMOOWIS B aBTOMOOWJILHOM MarasmHe. HampoTus, dem
0OJIbllIe CTOPOHBI CBSI3aHbI MEXIY COOOU OOLIHOCTBIO KU3HU, TEM ME-
HEEC BBIPpAXXCH LlOFOBOprIﬁ aCIIEKT UX OTHOILIEHUWM: DTOT acIiekT cynaie-
CTBYET, HO OH MPOSBJISIECTCS JUIIb TOTIA, KOrga OTHOIIEHUS BCTYIIAlOT
B KPUTUYECKYIO (pa3y MM pa3pbIBAlOTCs BOBce. TaK oOCTOUT, HAIIPU-
Mep, JEJIO B cily4yae OpayHbIX KOHTPAKTOB: CYNpyrd HauMHAIOT JyMaTh
O CBOEW CYNpYKECKOW >KU3HU, WCIOJb3ys OJisl 3TOr0 IOpPUIANYECKUE
TepPMUHBI, JUIIb TOrAa, KOrma OpakK HaXOOMTCS Ha IpaHU pasBajia. B
3TOM CBSI3U TIPEIACTABIISICTCS, YTO, XOTs OOIIMHHBIC U JOTOBOPHBIC OT-
HOILLUEHUSI UMEIOT pa3Hy NPUPOAY, OHU MOTYT COCYIIECTBOBATh U AdazKe
B3aMMOITPOHUKATDL. l'loaTomy MOXXHO cCKa3aTb, 4YTO OJOTOBOPHBLIC OTHO-
IIeHUsI, KOTOpPhIE SBJISIOTCSI (pyHIaMEeHTAJIbHBIMU B OOIIIECTBAX WMHIM-
BUIAYAJIUCTUYECKOTO THIIA, MOIYT CYIIECTBOBaTh TaKKe W B paMKax
OOILLIMHHOU MOJIC/IM OOILIUECTBA, MOATBEPXKIACHUEM UEMY SIBJSIOTCS MHO-
rue obuiectBa YepHoit Appuku.

OOmMHHAs MOJeJIb 00IIeCTBA M JIOTOBOPHbIE OTHOIeHusa. Kak
MBI yX€ BUIEIU, OOIIMHHAsT MOJENb TpecienyeT Lesib 00ecredyuTh
OfpeJie/IeHHOe PaBHOBECUE MEXIy TIPYMNIol W WHAMBUAYYMOM, TOTAa
KaK WHIWBUAYTUCTUYECKAsT MOAETb OTHAeT IPEAITOUYTeHUE WHIWBU-
IyyMy TMepen Tpymmoi. B 3Toil CBSI3U TMPUXOAUTCS KOHCTATUPOBATH,
YTO B TPAAWIMOHHBIX OOIIECTBaX MOHSITUE OOSI3AHHOCTU, WHIMBUIY-
ajibHasi cBOOOAA CTOPOH U cdepa JOTOBOPHBIX OTHOIIEHUI MEHee SIPKO
BBIpaXXEHBI, HEXKEJIW B HAIlIMX COBPEMEHHBIX OOIIeCTBaX.

IMoHsiTHe 06513aHHOCTU OTPAHUYMBAETCSI IBYMsI OCHOBHBIMU TTPUH-
LMITAMUA TPAAUIIMOHHOIO TpaBa, KOTOPble MBI YK€ pacCMaTpUBAU
BEIIIE' : QYHKIIMOHAILHOE MPUCBOEHUE CTaTYTOB U B3aMMHOCTD IPaB M

" OTMeTHM, UTO 06A3aTeNLCTBO ABNAETCA MPaBOBOI KATETOpueii, B CHITy
KOTOPOi1 OIHAa CTOPOHA MOXET OBbITh MPUHYXAEHA MepeaaTh KaKylo-JI100 Bellb
WJIM 0Ka3aTh KaKylo-JM0o ycayry Apyroii ctopore. Korma o06s13aTesIbCTBO BbI-
TeKaeT U3 B3aUMHOM TOTOBOPEHHOCTH CTOPOH (YTO He SIBJISIETCS] HEITPEeMEHHBIM
YCIIOBUEM: IETMKTHOE 00513aTeIbCTBO), OHO MMEHYETCSI IOTOBOPHBIM 00513aTeNb-
CTBOM.



Pasnen 3. JIoroBopHbBIE OTHOLIEHUS 133

obs13aHHOCTEH. JIpyruMu cioBamMu, 00S3aTEILCTBO KacaeTcsl WHIWBU-
JIIyyMa He KakK TaKOBOIO, a KaK MpeICcTaBUTEIS OTHOU WU HECKOJIbKMX
rpymnn. PaBHBIM 00pa3oM MOIYT BO3HUKHYTb 00s3aTeJIbCTBa, CIOCOO-
Hble HApYILIUTh MPEEeMCTBEHHOCTh TPYIIbI, B CBA3M C YeM MPUHLIUI
Helepen1aBaeMOCTH POIOBBIX 3€MeJb 3ampeliaeT YCTYNKy 3eMIu JIUILY,
HE SBJISIONIEMYCST WIEHOM JaHHOTro poma. OTMETHMM TaKXKe, YTO peajib-
HbIEe JOrOBOpPHI (Ipeamnoararollyde peajbHYIO Iepemady Bellud) Ooiee
MHOTOUYMCJIEHHBI, YeM KOHCEHCYyaJIbHbIE JOTOBOPHI (ComepKalliue Mpo-
CTOE BOJIEM3BSIBJIEHUE CTOPOH), TOCKOJbKY MaTepuajbHBI XapakTep
peajbHBIX JOTOBOPOB IMO3BOJISIET TPYMIIE Jy4dllle KOHTPOJIUPOBATh Oeii-
CTBUSI MHOWBUAYyMaA.

B aT10ii cBSI3M MBI NIprcoeqUHUMCST K MHeHUIo O. Jle Pya, KoTopslii
JaeT cieaylollee oIpeaeneHue noropopa B YepHoit Adppuke: «. I0ro-
BOPEHHOCTb, 3aKjIoyaeMmas MyTeM Mepeaadyu Belld U OOMEHa CIOBaMU».
Takumo06pa3oMm,31eCbMbIBHOBbBCTPeYaeMTPUDYHIaAMEHTAIbHbBIX
OTHOILIIEHUSI, KOTOPbIE MbI yX€ pacCMaTpUBaIW BbIIIE: YETOBEK—YEJIO-
BeK (TIpeacTaBUTEIN TPYIIN CBI3BIBAIOT CEOSI CJIOBOM), YEJIOBEK—BEIb
(1MeeT MecTo Tiepeaada Bell), YeJI0BeK—OoT (IBa IPeabIIyIITIX OTHO-
LIIEHUSI MOTYT OBITh MOJKPEIJIEHbI KJISITBOW, OOpPSIIOM BCTYILICHMSI BO
BJIaZICHUE WU XepTBOMpUHOIIeHueM, OCBSIIAIONIMM I0TOBOD).

XoTs1 IOroBop KacaeTcsl KaKOM-TO OMpeAcCHHON Bellly, OTHOIIE-
HME JIOroBOpa K 3TOM BEIIM 3aBUCUT OT 3HAYE€HMSs, MPUAABAEMOTO ei
rpyniaMM, K KOTOPBIM NpUHAAJIeXaT HOrOBapUBAIOIIMECS CTOPOHBI.
HexoTophle BelllM HEe MOIYT CTaTh MPEeAMETOM JOroBOpa, Mpearnoa-
ralollero UX OKOHYATEIbHYIO YCTYIIKY: 3TO TaK Ha3bIBa€MbIE <«POJCT-
BEHHBIE» BEIlM, T. €. BEIW, MOJHOCTbIO UIEHTUMUIIUPYIOIIECS C Ka-
KOI-TM00 ceMeHHOM TpyImoii (YJacTK! 3eMJIM, CBATUIIMINA, TTPEeIMETHI
KyJibTa). Jpyrue BelId MOIYT CTaTh IPEeAMETOM JOTOBOpa JIMIIbL B
OTpeJeJIEHHbIX OOCTOSITEIbCTBAX U C COTJlacusl BCEX TPYII: 3TO 00-
IIMHHOE MMYIIECTBO (ITacTOMINA y CKOTOBOIOB, pabO4YMii CKOT y TLIE-
MEH, 3aHMMAIOIINXCS CEIbCKMM X03s1icTBOM). HekoTopsle Bemy 3aBu-
CIT JUIIb OT BOJIEU3bSBICHUS CBOMX BaJeiblieB, HO MepeMeIIaloTCs
OYeHb MaJjlo, MOCKOJbKY TECHO CBSI3aHbI C TUYHOCTBIO BJIaJesblia;: 3TO
WHIWBUAYATU3MPOBAHHOE MMYIIECTBO (IparolieHHOCTH, YKpalleHUs,
MHCTpYMeHThI). HakoHell, HeKOTOphle Belld OYeHb YAaCTO CTAHOBSTCS
MPEeIMETOM JIOTOBOPHBIX OTHOLUIEHMI, MOCKOJbKY OHM 3aBUCST JMIIb
OT BOJIEU3BSIBJICHUS JOTOBAPUBAIOIIMXCSI CTOPOH U MOTYT JIETKO Mepe-
MEIIAThCs: 3TO MaTepHaJn30BaHHOE MMYIIECTBO (OEHBIM WU TIpEI-
METBI, BBHITIOJHSIOMINE (DYHKIIMIO IEHEr, TakKue, KaK MEephl COJIM WIu
Mena, pyJIOHbI TKaHW U T. I1.).

TakuM o6pa3oM, CIIOCOOHOCTH KakKoii-inMbo Belld CTaTh IpeaMe-
TOM JIOTOBOpa 3aBUCHUT OT €€ COLMaJbHON MpUpoabl. PaBHBIM 00paszom,
Mo00i MHAWBUIYYM HE MOXET aBTOMaTUYECKM 00jagaTh MpPaBOM BCTY-
MnaTh B JOTOBOPHbIE OTHOIICHUS: MPUHIMUII IPEeACTaBUTE]bCTBA YCTa-
HaBJWBaeT, YTO MPaBOM BCTYIAaTh B JOTOBOPHbIE OTHOIIEHUS oOjama-
I0OT TOJBKO MpeacTaBuTesu rpymnmn. Kaxkmgoe oO0IecTBO oIpenesieT
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YPOBEHb CTPYKTYPhI OOIIECTBEHHBIX OPraHU3alMii, Ha KOTOPOM MOXET
MOSIBUTHCSI TAKOM IPEACTaBUTENb: OTIE/IbHAs CeMbsl, CeMeiiHasl TpyI-
ma, pox 1 T. A. Yem Oojiee oOIIMpHA HaHHAS IPYyIa, TEM MEHbIIE
yuCJIO MpeACTaBUTENel; YeM Oojiee pa3BUTa JaHHAs TPYIIa, TeM 00b-
e OymeT BO3pacT ee MOJHOMOYHBIX TIpeAcTtaBuTesieii. KakoBel ObI HU
ObLIM TMIPUHSTHIE KPUTEpUM OTOOpa IpeacTaBUTeNeil, WHINBUIAYYM
OCTaeTcsl CYObEKTOM IIpaBa: OH HE SIBJISIETCSI JOBEPEHHBIM JIMLIOM T'PYII-
Il 1 MOXET OJIIOCTU CBOU COOCTBEHHBIE MHTEepechl. OQHAKO €ro cBo0O-
Jla He sSIBJIsieTCsl aOCOMIOTHOM, TTOCKOJIbKY OH TIPEACTaBIsIeT TaKKe TPYII-
Iy, K KOTOpPOii caM IIpUHAIIEXKUT. B nmeane oH mOJKeH choenaTh Tak,
YTOOBI YHOBJIETBOPUTH KaK CBOM JIMYHBIC MHTEPECHI, TAaK U MHTEPECHI
CBOEi1 IPyMIIbI, KOTOPbIE HE MPOTUBOIOCTABISIIOTCSI, 2 B3AMMHO JIOTIOJ -
HSIIOT JIpYT Jpyra.

Takum obOpa3om, OOIIMHHAS MOJEIb YyCTaHAaBAMBAET B3aMMO3aBU-
CHMOCTh MEXIy MHTepecaMU WHAMBUIYyMa, KOTOpPbIe OH MOXKET orpa-
HUYUTh, 1 MHTEpECaMU TPYIIIbI, KOTOPbIe OH 00sI3aH TapaHTHUPOBATD.
DT UMIepaTUBbBl HUKOUM 00pa3oM HE OTrpaHMYMBAIOT pa3zHOOOpasue
JIOTOBOPOB, O KOTOPOM CBUIETEJIbCTBYET TUIIOJOTHSI JTOTOBOPOB.

Tumosorust 10roBopoB. JIoroBopsl MOXHO KjlacCU(PUIMPOBAThH B
3aBUCUMOCTU OT ux npeaMeTa (tunosorust T. . Dnauaca) win B 3aBU-
cuMocTd oT ux GyHkuuu (turnojorust 3. Jle Pya).

B mepBoM ciydyae pasznimyarT, B YAaCTHOCTU: OpavyHBIC JIOTOBOPLI
(3avacTyio IJIsl 3aKJII0YeHUsI Opaka HeoOXOIUMO HECKOJBKO JOTOBOPOB,
PEryJupyIOlIMX OTHOLIEHUS MeXIy OyaylIIuMU CcyIlnpyramu, HUX ce-
MEWHBIMU TPYMIIAMU M, HAKOHEI], BCEM COOOIIECTBOM); JOTOBOPHI O CO-
BMECTHOM Tpyae (Oyoyuu 3akKiII0YeHbl MEXIy POACTBEHHUKAMM WU
HEPOJCTBEHHMKAMM, OHU IIPEICTABIISIIOT CO00i BpEMEHHOE MJIM ITOCTO-
STHHOE corJjiallieHue, MpeaycMaTpuBalollee COBMECTHOE MCIOIb30BaHUE
paboueii CUJIbI 1 MHCTPYMEHTA JJIsl OCYIIECTBICHMST CEIbCKOXO3SIICT-
BEHHBIX, CTPOUTENbHBIX U IPYTrMX paboT); MOrOoBOPhl 00 yXole 3a CKO-
TOM (B HEKOTOPBIX OOILIECTBAX, XKUBYILINX CEIbCKUM XO3SIMCTBOM, BJa-
Jefel] CKoTa MOXKET JOBEPUTHb YXOMA 3a 4YacThi0 CBOErO CTaja CBOEMY
cocelly, KOTOpBIi OymeT 3aHMMAaThCS 3TUM, TOJydas B KauyeCTBE BO3-
HarpaxmeHus IPOAYKTHI XXMBOTHOBOJICTBA); pa3jJMYHbIE JOTOBOPHI Ha
oKazaHMe YCIyr (IpUIallieHre aKyLIepKU IS IIPUHSITHUST POIOB); HO-
TOBOPBI KYIUIM-TIPOJAXKK, HEOOXOIUMBIE AJisl HOPMAaJIbHOTO (hYHKIIMO-
HUPOBaHUS SIPMApPOK U PHIHKOB.

ITpenmyliiecCTBOM TUIOJOTMU, OCHOBAHHOW Ha (DYHKIMU HOTOBO-
poOB, SBISIETCS ee Ooblas TOYHOCTh. OHa IO3BOJISIET MMPOBECTU pa3-
JINYMe MEXIY IOrOBOpAaMM, BBIMOJHSIOIMIMMU pa3indHble (YHKIIUU:
ceMeliHyo (OpadyHble TOTOBOPHI, JOTOBOPHI O BCKapMJIUBAHUU, MMPUHSI-
TUU POJOB), OOIIECTBEHHYIO (JIOTOBOPHI O BOCITUTAHWU, LIEPEMOHUATb-
HbIE); 3KOHOMMYECKYIO: JOCTYIl K pacmpeieieHuIo 3eMenb (ITOKymKa,
apeHga), K 9KCIUTyaTalluM CPEACTB IIPOM3BOICTBA (IIOJIb3OBaHUE, 0O0-
MEH), K 00paboTKe 3eMJMu (IOrOBOPHl O COBMECTHOM Tpyle), OOMeH
WMYIIECTBOM (B3aMMHBIIA OOMEH) WM MpHUOOpeTeHre uMyIecTBa (mpo-
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nmaxa, oTmada B 3aJIOT), TOTOBOPHI 00 KCIIEAMPOBAaHUM TOBapoB (hop-
MHpOBaHKME KapaBaHOB); CBSIICHHYIO (IOTOBOPBI 00 UCITOIB30BAHUU YC-
JIYT IIaMaHOB WJIM KOJIAYHOB); MOJUTUYECKYIO (IOTOBOPHI O TOAIepKa-
HMM TIpECTIKA BOXaei). BoaMoxkHa TakKe M KiracCuDUKAITUS: TOTOBO-
POB TIO APYTMIM KpUTepusM. Harpumep, MOXHO TIPUHUMATh BO BHMMa-
HUe MpUpoay 00raTcTB, BOBJeUeHHBIX B OOMEH, U pa3jiuyarh peajb-
Hble KOHTPAaKTHhl, peajbHble M (OpMajbHble KOHTPAKTHI; peajbHBIC,
VCTHBIE W (opMasbHBIE KOHTPAKTH. MOXHO TakXe KiacCHUIIpO-
BaTh IOTOBOPHI B 3aBUCUMOCTHU OT IIPUPOIBI YCIIYT, TPEeIOCTaBISIEMBIX
M0 HUM: CUMBOJIMYECKHUE WJIM JOPOTOCTOSIIIUE HOTOBOphL. PDopmysu-
pOBKa JABYX MOCIEIHMX KaTerOpuii KeCTKO OOYCJIOBJIEHa MCClenoBa-
HMEM MpOLEAyp 3aKJIIOUeHUS JOTOBOPOB, YeM Mbl ceiluac u 3aiiMemMcsl.

B. Ilpouedypovt 3axkarovenust 002060poe

CrnenyeT pa3anyaTh aBe (pa3bl JIIOOOTO JOTOBOpA: €ro 3aKJIIoYeHUe
M €r0 BCTYIUICHHWE B CHILY.

3aKkinoueHde J0roBopa: Belllb M CJI0BO. JIoroBop MoXKeT ObITh 3a-
KJTIOYEH TP ITOMOINM BEIIM, CJIOBa WiM oboux BMecTte. UTo KacaeTcs
BEeIIM, TO MOXET MMETh MECTO ee¢ Ilepeiaya (JIOroBOphl 00 OOMeHe
MMYIIIECTBOM, 00 oxXpaHe, 0 Opake, 00 3KCIUIyaTallii 3eMeJib, LIEpEeMO-
HUaJIbHBIE); MaTepUaIM30BaHHOE MPEeIOCTaBIeHNEe JOCTYIIa K BeI (J10C-
Tyl K paclOpeacicHUIO 3eMJIM CUMBOJM3UPYETCS BpyYeHUEM KOMKa
3eMJIM, OKPOIUIEHHOI'O KPOBBIO XXEPTBEHHOI'O XXMBOTHOIO); HayaJlo pa-
0OTBI Haj BelIbl0 (KOONepaTUBHbIE JOTOBOPHI, JOTOBOPHI O TOPTOBBLIX
9KCIIEIUIINSIX, O BOCIIMTaHUM). B CBSI3M ¢ peasbHOM MPUPOIOIA TOrOBO-
pa B obmectBax YepHoit Appuku oOMEH ClIOBaMHU HOCHUT BTOPOCTE-
MEHHBI XapaKTep IO CPaBHEHUIO C ONepalysMU, KacarolIMMMUCS ca-
MOI BeIlllM. DTOT OOMEH OOBIYHO MMEET MECTO B IPUCYTCTBUM CBHIC-
TeJeld 1 HOCUT YMCTO (hopMallbHBIM XapakTep. M crmonb3yemas JeKcu-
Ka MOXET OBITh I0PUANYECKON MU OOBIICHHOM, PEJIUTNO3HOM WIN CBET-
ckoii. B oOMeHe MOryT MCcHoiIb30BaThCS MM HE MCIIOJIb30BaThCS TOY-
Hble, YCTAHOBJIEHHBIE JJIS 3TOr0 (pOPMYJIMPOBKU.

Bcerynmiienue morosopa B cuiy: ¢opMaabHbie 1 HedopMabHbIE
J0roBopel. B ycTHOM mpaBe IIpolieAypa BCTYIUICHMSI IOrOBOpa B CUITY
MOXET MMETh MECTO Ha YPOBHE KaxJOro M3 TpeX (PyHIaMeHTaJIbHbIX
OTHOIIICHMI: 4YeIOBEeK—BEIlb (IeMCTBUTENbHAS Iiepenada BeId), 4Ye-
JIOBEK—UeJIoBeK (0OMEH COOTBETCTBYIOIIMMM CJIOBAMHU B IIPUCYTCTBHU
CBUETENEi), YeJIoBeK—O00r (pa3IUYHbIe KEPTBOIIPUHOLICHUSI, TIOCPEI-
CTBOM KOTOPBIX B CBUIECTEJIM IPU3BIBAIOTCS HEBUIMMBIE MOTYILECT-
BeHHBIE cujibl). OmHAKo cTereHb 3((GEKTUBHOCTH KaXIOro U3 3TUX OT-
HOIICHMI IJIS1 BCTYIUICHMSI IOroBopa B CUIy pasiamyHa. OTHOIIEHME
YeJIOBEK—Belllb SIBJSIETCS JOCTATOUYHBIM IS BCTYIUIEHUS JOTOBOpa B
CUJIy: JIOTOBOpP CUMTAeTCS B 3TOM cliyyae He(GOpMaJbHBEIM U peain3y-
eTcs TyTeM IMepemadyd BeIld HOBOMY Biaaenblly. OTHOIIEHMS Yelo-
BEK—YEJIOBEK U YEJIOBEK—OOT SIBJISIIOTCS HEIOCTATOYHBIMU IJISI BCTY-
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MJIEHUsI JOroBopa B CUJY, €CJIM OHM HE COIPOBOXIAITCS peabHOM
rnepegaveil Belllu: B CBSI3M CO CMEIEHUEM Pa3jUYHbIX TUIIOB OTHOIIE-
HUIT TOTOBOP CUMTAETCs B 3TOM ciiydae popmMaibHbBIM. Kak Mbl yBUIAUM
HUXKE, TUTIOJOTHS 3TUX KOMOMHAIIMIA 3aBUCUT OT MPUPOJbI Belle, SIB-
JISIONIMXCST TIPEAMETOM JIOrOBOpa: 4eM OoJiee MpUpoJa BellM, SIBJISIO-
mieiicsl mpeaMeToM JI0ToBOpa, TpeOyeT KOHTPOJS CO CTOPOHBI TPYIIT
KOHTpPAKTaHTOB, TEM 0o0Jiee MHOTOUMCJIEHHBI OTHOLICHMNSI, HCO6XOZ[I/IMI>IC
JUTSl BCTYIUJIEHUSI KOHTpakTa B CUjy, M TeM Oojee (opMaibHBIM CTa-
HOBUTCS caM J0roBop. TakoB MPUHLIMIT pa3ieJeHHON OTBEeTCTBEHHOCTHU
B obuiecTBax YepHoii Appuku.

Obobuecmenennoe umyuwecmeo: NOTOBOPBI, KacallIUecs TaKoro
WMYIIECTBA, MOTYT OBbITb peaibHbIMU, YCTHBIMU U (dopMaibHbIMU. B
9TUX OO0TrOBOpax CBOIO POJIb UI'PalOT BCEC TPU TUIIA OTHOILLEHU: 4eso-
BEK—BEIlb, YEJIOBEK—YEJIOBEK M UYeJIOBEeK—OOr. 3HauyeHHe, IpuaaBac-
MO€ 3TOMY MMYIIECTBY TPYIION, BbI3bIBAET HEOOXOAMMOCTb YETKO OIl-
penenvuTb B JOTOBOPE TMOPSIIOK €ro Iepeiayd U ero MCIoJab30BaHUs.
s Toro, 4TOOBI 3TO UMYILECTBO OBLUIO MEpelaHO BO BaJeHUE APYrou
rpyIre, He0OXOMMMO, YTOObI BCE HUTH, CBSI3BIBAIOIINME 3TO MMYIIECTBO
C TpynIoi—IiepBOHAYaIbHBIM BJIafieSiblieM, ObUIM DPa30pBaHbl OKOH-
YyaTeJbHO U HEBYCMBICIEHHO.  DTUM 00bsICHsIETCS (DOpMaTU3M TaKUX
JIOTOBOPOB, COCTOSIIIMI B UCIOJIb30BAHUMU CaKpaMEHTaJIbHBIX (OpMY-
JIMPOBOK (YacCTO MCIIOJb30BABIINXCA B JIPEBHEPUMCKOM IIpaBe) WU
LIepEMOHMANIBHBIX MPOLEAYP MPU Tiepeade Bellu.

HUnousudyanusuposannoe  umyujecmeo: HOTOBOPHI,  KacaloIUecs
TaKkoro UMYIIECTBA, MOTYT ObITh peaibHbIMU, YCTHBIMU U HedOopMaib-
HbIMU. B Hux BBICTYITIAIOT OBa THUIIA OTHOILLUECHUI: YEJIOBEK—BEIIb U
yesjoBeK—uesoBek. KoHTposb 3a mepenmayeil BelllM BO BiaJieHHE He
Tpebyercsi. B aToii cBSI3U, XOTS (opMajbHble MPOLEAYPbl U HMMEIOT
MECTO, OHMN HOCAAT BTOpOCTCHCHHbeI XapakTep U He SBJISIOTCS 00s13a-
TEJbHBIMU IS BCTYIIEHUST 1oroBopa B cwity. C Opyroil CTOpOHbBI, MC-
MOJIb30BaHUE WHAMBUIYAJIU3UPOBAHHOTO MMYILECTBA Bcerma KOHTPO-
qupyetcs. OOMeH TpaaWIIMOHHBIMU CJIOBaAaMU MPOJIOJKAET COMPOBOX-
JaTh IpouUeaypy Mepeaadyr Belld WU padoThl Haj BelIbo.

Mamepuaauzosannoe umyujecmeo: NOTOBOPbI, KacalolIUECs TaKo-
o MMYIIIECTBA, SIBJSIOTCS peaibHbIMU, He(OPMaJbHBIMU U HE TpeOdy-
10T 0oOpallleHus1 K yCTHOMY TipaBy. JJis X BCTYIJIEHUSI B CWJIY JOCTa-
TOYHO OIJHOI'O OTHOILLUCHHUA: YEJIOBEK—BELIb. Kak u JJIA npenbmymeﬁ
KaTeropuu, OTCYTCTBME (bopMain3Ma OOBSIICHSETCS OTCYTCTBHMEM He-
00X0MMOCTH KOHTpOJIS 3a Iepeaayeid Bellyd Bo BhajaeHue. HeoOpaiie-
HUEe K YCTHOMY MpaBy OTHIOJb HE O3HAYaeT, YTO JOroBapuBalOlIUECs
CTOPOHBI HE TIPOU3HOCST HU CJIOBa (XOTs TMpolieaypa TakK Ha3blBAeMOTo
«MOJIYAJIMBOTO JIOTOBOPa» TPEAOCTABIISIET TaKyld BO3MOXKHOCTB). DTO
O3HayaeT JHIlb, YTO HET HUKAKOW HEOOXOJMMOCTHU YCTHO YTOUHSTH
KOJIMYECTBO M KavyeCTBO MMYIUIECTBA, MOPSIAOK €ro oriatel U T. 1. Ta-
Kasi TUOKOCTb OOBSICHSAETCSI TEM, 4TO, IOCKOJbKY MaTepuaIn30BaHHOE
MMYIIECTBO ABJISICTCA BTOPOCTCIICHHBIM 60FaTCTBOM, KOHTPOJIb HaJl HUM
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BecbMa orpaHudeH. JloroBop BCTYIIaeT B CHJIy TPOCTO B pe3yJbTaTe
nepegavyn Belld HOBOMY BJalesiblly. B 3akiioueHMe OTMETHM CJIeIyro-
1Iee: THUIIOJIOTUM BeEIlleil COOTBETCTBYET THMIIOJOTUS IOTOBOPOB, a 00-
UM 11T BCceX I0roBopoB (B oOmiecTBax YepHoii Adpuku) sBisieTCS
HUX pealibHbIl XapakTep. OmHAKO MPEAMETOM JOTOBOPHOTO 0OO0SI3aTe/Ib-
CTBAa MOTYT TakKXe SIBJSATHCS MMOBUHHOCTU IO JOTOBOPY

B. Iloéunnocmu no o0ozoeopy

Mbpl mocnenoBaTebHO PacCMOTPUM IPUPOAY TaKUX MOBUHHOCTEH
U UX IOpUIMYECKUI XapakTep.

OO0mecTBeHHAS 3HAYMMOCTD, IOBUHHOCTH CMMBOJIMYECKHE U 00-
peMeHuTebHbIE. B COOTBETCTBMM € OOIIMHHOW JIOTMUKOW OOIIECTBEH-
Hagd 3HAYMMOCTb ITOBUHHOCTM HIpaeT 0ojiee BaXHYIO pOJIb, HEXEIU
€ro SKOHOMMYECKAsl LIEHHOCTh, B CBSI3M C YeM BO3HMKAIOT JBa O0OCTOS-
TEeJAbCTBA: MPUPOJA TOBMHHOCTU 3aBUCUT OT COLIMAJIbHON NUCTaHLIMU
MEXIYy CTOpOHAMM, BCTYIAIOIIMMM B TaKue JOTOBOPHBIE OTHOIICHUS;
COLIMATbHO-9KOHOMUYECKHE TMIEPEMEHBI, CIIOCOOHBIE TTPUBECTU K MCUE3-
HOBEHMIO OOILMHHOW MOJeand oOOIlecTBa, MOTYT TakKXe W3MEHUThb MpHU-
pony MOBUHHOCTEH; OmpeneeHHYI0 POJib UrpaeT U T'MOKOCTb OOIIECT-
BEHHBIX TOTpeOHOCTeil. PaccMOTpUM 3THM U3MEHSIONIMECS SJEMEHTHI
OoJiee nETaNBHO.

Coyuanvras Oucmanyus: TION HEH IMOHMMAETCS CTENeHb OJIM30-
CTU WIM YOAJEHHOCTU IOPYr OT Opyra MHAMBUAYYMOB WM TIPYII Ha
Pa3IMUYHBIX YPOBHSIX OOIIECTBEHHON XKM3HU (CEMEHMHON, peIMIMO3HOM,
MOJUTAYECKON 1 T. A.). OOIIMM MpaBUJIOM SIBJISIETCSI CAEAYIOIIEE: YeM
Oosibllie collManabHAg AMCTAHLMS, TeEM B OOJbIIEH CTeNeHW MOBUHHOCTU
OyayT oOpeMEeHUTEIbHBIMU U 00€3TMYEHHBIMU, YeM MEHbIIE COLMab-
Hasl AUCTAaHLUS, TeM B OOJIbIICH CTeNEHU IMOBMHHOCTU OYAyT CHUMBO-
JIMYECKUMHU U TIePCOHUGUIIMPOBAHHBIMU. JIpyruMu cioBamMu, 4eM sipue
BbIpaxxeHa OOIIMHHAs MOAEAb OOLIeCTBA, TEM OOJbllIasi pPojdb OTBOAUT-
Csl COLMAJIbHOM 3HAYMMOCTU TIOBMHHOCTY MO CPaBHEHUIO C SKOHOMUYE-
CKOI1 LIEHHOCThIO, U Ha00OPOT.

CoyuanvbHo-3K0HOMUYECKUE NepeMeHbl. OHU CIIOCOOHBI YBEIUMYUTh
COLIMAJIbHYIO OMCTAaHLMIO M CIIOCOOCTBOBATh TaKUMM OOpa3oM mMpeodiia-
JaHUI0 OOpPEeMEHUTEIbHBIX IMOBMHHOCTEH Hal CUMBOJUYECKUMU: 3TO
SIBJICHUE OCOOEHHO SIPKO MPOSIBUJIOCH B IPOLIECCE aKKYJIbTypalliu, SBUB-
LIeMCS CJIEACTBUEM €BPOIIENCKOM KoJoHM3au. UMeHHO 1o 3Toi mpu-
ypHe OpakK ¢ MpUAAHBIM ITOCTENEHHO MpeBpaTUCS B Opak IyTeM KyI-
JI1 HEBECThI, B KOTOPOM COI03y MEXIy TpyIlrnaMu MpUIaeTcs ropasio
MEHBIIIEE 3HAYECHUE, YEM CyMMeE ITPUIAHOTO.

Tubkocmb obuecmeenHbvix nompebHocmelil SIBISIETCSI TPETbUM W3-
MEHSIIOIIMMCSI 3JIEMEHTOM, KOTOPBIA ClieayeT paccCMaTpuBaTh BKyle  C
JIBYMS TIpEIIICCTBYIOIIUMHU, IMOCKOJBKY OH OKa3bIBaeT BIMUSIHUE Ha CO-
LIMAJIbHYIO AUCTAHILIMIO M MOXET M3MEHSThCS caM MO BOJIE UCTOpUYE-
CK1X o0cTosTebcTB. OCHOBHBIM IIPAaBUJIOM SIBJISIETCSI CIIEOyIOlIee: YeM

10. 3axa3 Ne 1837.
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Oojiee TMOKa colMalibHAs MOTPEOHOCTh, TEM MEHbIIE COUATbHAsI TUC-
TaHLMS U TeM 0oJiee CUMBOJIMYHBI OyayT MOBMHHOCTU. Tak oOCTOUT, B
YaCTHOCTH, JeJI0O B CUTyallMsIX, KOrma pa3juyHbie OOILIECTBEHHbIE IO-
TpeOHOCTU MOTYT OBITH YIOBJISTBOPEHBI 0€3 MpPOSIBIICHUSI 3HAYUTEb-
HBIX COLMAIBHBIX HEPAaBEHCTB, Oyiarogaps M300WIMIO COLIMAIbHBIX OJar,
CIIOCOOHBIX YAOBJIETBOPUTH 3TU MOTPEOHOCTU. DTO TAKXKE OTHOCUTCS M
K OpayHbIM OOMEHaM, Korjga oIlpelesieHHble SIBJIeHMs (YyOMICTBO MJia-
JIeHIIEB XXEHCKOTO IT10j1a, MOJWTaMusl) He HapylIaloT JeMorpaduyeckoe
paBHOBECHE MEXIY IMOJIaMH; M K 3€MeJIbHBIM OIlepalisIM, KOIma 3eMJIS
IUTOAOPOIHA M OOWIbHA (M, HA00OPOT, S9KOHOMMWYECKMI aCIEeKT TaKUX
olnepaluii BEIXOAUT Ha IEPBOE MECTO, KOIJIa 3eMJIM CTAHOBUTCSI HEAOC-
TaTOYHO B CBSI3U, HAIlpUMEp, C OBICTPBIM POCTOM HaceneHus ). Apyrumu
cJIoBaMM, 4eM 0oJiee SIBHO 3KOHOMMYECKasl IIEHHOCTh BEIlleid HaYMHAeT
nmpeoOjlagaTh Hajg MX OOIIECTBEHHON 3HAYMMOCTBIO, TeM B OOJbIIeit
CTelieHU OoOpeMeHUTEbHbIE ITOBUHHOCTU MpPe00JagaloT Hal CUMBOJIU-
YECKUMMU.

IOpuauyeckue xapakrepsl 10rOBOPHBIX OTHOMEeHHA. OOIii xa-
pakTep IOTOBOPHBIX OTHOIIEHWM OOYCJIOBJIEH, KaK MBI YK€ 3TO BHIEC-
JIY, TIPUPOIOI BelllM, SBISIOLIEICS IIpeaMeTOM AOTOBOpa, UIEHTU(DU-
KallMeil MOoroBapuBaIOIIMXCSI CTOPOH M MX CTaTyca, MOPSIAKOM MCIIOJI-
HEHMSI KOHTPAKTHBHIX ycjoBuii. CrenuaabHBIM XapakTep OOYyCIOBICH
MPUPOIOI TOBUHHOCTH (3TO MOXKET OBITh ACHMCTBHME WM BO3IepXKaHUE
OT JEMCTBUSI, BBIINOJHEHME OIIPEACICHHOrO KOJIMYECTBAa PabOTHl MM
HaTypaJbHbI B3HOC); TapudaMu U pacrpeaeieHrueM, Ha KOTOpbie 00-
paiaeTcs 0coboe BHUMaHME B cliydae 0OpeMEHSIOIINX JOTOBOPOB; MO-
MEHTOM MCIIOJIHEHMS; 3alllTOIl 3TOr0 MCIIOJHEHUS: €CIM B JOrOBOpE
CoepKaTCsl YCJAOBUSI UCIIOJHEHHUSI, B HUX JOJKHBI OBITh YIIOMSIHYTHI
WHCTAHIINM, K KOTOPBIM MOXHO ameJIMpoBaTh, WM YKa3aHbl MEphI
HaKa3zaHU 33 HeIZoOpOCOBECTHOE MCIIOJHEHME AOTOBOpPA; €CIM TaKUX
YCJIOBUI B IOTOBOpE HET, IMPUMEHEHMIO MOIJIeXaT OOIINe IPUHIIUITHI
MPaBOBBIX CAaHKLMHA B TpaAULMOHHBIX OOIIEeCTBaX. YIIOMUHAHUE 00 yC-
JIOBUSIX MCIIOJIHEHMSI BBIBOOMT HAac Ha 0Oojiee OOIIyl0 IIpoOJieMy: MC-
MOJIHEHHE TIOrOBOpAa.

I. Hcnoanenue o0ocoeopa

B ciayyae HeMcrnolHeHUs JOTOBOPHBIX 00S13aTEbCTB, KOTOPhIE MO-
I'yT OBITh OGecreYeHbl HAaJUYMEeM COOTBETCTBYIOIIMX TapaHTUM, TMPH-
MEHSIIOTCSI pa3IMYHbIe TUIThI CaHKLUIA. [lepem TeM Kak MeperTH K MX
M3Y4EHUIO, HaM ClIeAyeT YTOYHUTh 3HaYeHUe MOHATHS IOpUANIECKON
OTBETCTBEHHOCTH B TPAIMIIMOHHOM IIpaBe.

IOpuauyecKkas OTBETCTBEHHOCTh B TPAAUIIMOHHOM npaBe. B mo-
3UTUBHOM IIpaBe I0pUAnYecKasi OTBETCTBEHHOCTh UMeET HECKOJIbKO MO~
pa3psimoB. [lepBblit moapaspsia OTAeNsieT T'PpaXIaHCKYI0 OTBETCTBEH-
HOCTh, KOTOpas TpecienyeT IeJb BO3MECTUTh YIIepO, MPUIMHEHHBIN
IpyroMy JHUIly, TyTeM OOBEKTMBHOM OIIEHKM pa3Mepa yiiepba, OT
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YIOJIOBHOI OTBETCTBEHHOCTH, KOTOpas IIPeCiIeayeT lieJib HaKa3aTh JIUIIO,
NpUYMHUBIIEE YIIepOd He KaKOMY-TO KOHKPETHOMY JIMIYy, a BCeMy 00-
LIECTBY, TPUYEM HaKa3aHUE OMpPENesieTCS C YyYETOM JACHCTBUTEIbHBIX
HaMepeHUI JvIla, MPUIMHUBIIETO 3TOT yiiepO. DTW IBa TUIIA OTBET-
CTBEHHOCTM MOIYT COBMEIIAThCs. B CBOIO ouepenb, TpaxmaHCKasl OT-
BETCTBEHHOCTb IIOApa3/e/isieTCsI Ha JOTOBOPHYIO OTBETCTBEHHOCTh, BO3-
HUKAIOIIYIO B cllyyae HEMCITOJHEHUsI 00s13aTeJIbCTBa, BHITEKAIOIIETO U3
JIOTOBOpA; BHEIOTOBOPHYIO IPAXKIAHCKYI0 OTBETCTBEHHOCTH (IIPY YMBIIII-
JICHHOM WJIM HEyMBIIIUIEHHOM IIPpUYMHEHUH yiiepoa). beuio MHOro crio-
POB 110 BOIIPOCY O BO3MOXHOCTU IIPUMEHEHHUSI 3TUX KaTEropuil B Tpa-
JULIMOHHOM ITpaBe. YTo KacaeTcs Hac, TO MBI IIPUCOEIMHSIEMCS K MHE-
auio D. Jle Pya, KOoTOpEIii cuMTaeT, 9TO B OOJBIIMHCTBE CIIydacB BO-
IIPOC CTaBUJICSI HEKOPPEKTHO, B TEPMUHAX, CBOMCTBEHHBIX 3BOJIIOLIMO-
HucTcKoi Teopuu. COBEpIIEHHO SICHO, YTO B TPaAULIMOHHOM IIpaBe He
MPOBOJUTCS, KaK 3TO MMEET MECTO B COBPEMEHHOM IIpaBe, pa3jinyue
MEXIy HaTypaJIbHBIMU, TPaKIaHCKUMU, YTOJIOBHBIMU, JOTOBOPHBIMU 1
BHEIOTOBOPHBIMI 00s3aTebcTBaMUA. OgHAKO OBIIIO OBl OIIMOKON MpH-
MMUCHIBATh 3TO HEKOEH yIIepOHOCTU TPAAULIMOHHOM I0pUANYECKON MBICIIH.
OTCyTCTBHE TaKOro ACJICHUSI OTBETCTBEHHOCTH OOBSCHSIECTCS OOIIMH-
HbIM XapakKTepOM TPaAULIMOHHBIX OOIIECTB, a BOBCE HE UX HECITOCOOHO-
CTBIO MPOBECTU CTOJb TOHKHE lopuandeckue paziauuus. Jlaxke B Ha-
IIEM COBPEMEHHOM IIpaBe 3TU pa3jIM4YMs OCHOBBLIBAIOTCS IJIaBHBIM 00-
pa3oM Ha HEOOXOOWMOCTH pa3rpaHUUYUTh O0JACTU JACUCTBUS WHIWUBHU-
IyymMa M OOIIEeCTBa, IPEACTaBUTEEM KOTOPOIrO BBICTYIIAeT rocymap-
ctBo. Takas lLiedypa He CYLIECTBYET B OOIIMHHOK MoIeaud oOIlecTBa,
Iae IpedIoYyTeHWe OTHAeTCs SAMHCTBEHHOMY TUITy O0sI3aTebCTBA —
00513aTeNbCTBY Iepea oOIMHOKA. B 3aBMCHMMOCTH OT cUTyallMM rpyrna
MOXXET OBITh BOBJIEUEHA B 00s3aTEIbCTBO IPSIMO, a MHAMBUIYYM KOC-
BEeHHO WM HaoOopor. OmHaKo BO BCEX CIydyasix MHTEPECHl IPyHIl U
VHIVBUAYYMOB, UX HPEACTaBISIONINX, SIBISIOTCS B3aUMOCBSI3aHHBIMU:
B pPa3JIMYHON CTENMEHM WHTEpPEChl TPYII CYIIECTBYIOT BCerma U 3TO
MPEISITCTBYET MPOBEACHUIO B TPAAUIIMOHHOM IIpaBe Pa3IMuMs MEXIy
rpaXkIaHCKOM M YTOJIOBHOI OTBETCTBEHHOCTBIO, KaK 3TO MMEET MECTO B
COBpeMEHHOM mpaBe. JIioboe HercIosHeHuEe 0053aTe/IbCTBa IPeaCTaB-
JisieT coboif B TOW WJIM MHOW CTENeHU MpUYMHEHUE yiiepda oOlIecTBY
1 B 9TOM CBSI3M TpeOyeT oIpenaeaeHHOro HakaszaHus. Hakazanuwe mo-
KET MPUHUMATh caMble pa3IMYHbIe (POPMEL.

Tunoaorus IOPpUINYECKUX CaHKIll(lﬁ. B omiinuue or MHOIUBUAYya-
JICTUYECKUX COBPEMEHHBIX OOIIECTB B TPAIUIIMOHHBIX OOIeCTBaX Ha-
Ka3aHMe 3a HEUCITOJIHEHHE ITOTOBOPHBIX O0S3aTeIbCTB HOCHUT CKOpee
OOILLIECTBEHHBI, HEXXeJIM 9KOHOMUUYECKUT XapakTep. OOIeCTBEHHbI Xa-
pakTep HakKa3aHUS BbIpaXKEH TeM sipue, 4eM Oosiee 0OIIEeCTBO CUMTAET
ceOsI 3aTPOHYTHIM YIIEPOOM: B 3TOM CJIydae OHO Yallle BCEro TPUHU-
MaeT (OopMy TeJIeCHOTO WJIM MOpalbHOTO HakasaHus. M, HaobGopor,
eCIM B TIEPBYIO O4Yepelb 3aTPOHYTHl JIMYHBIE WHTEPEChI, HaKa3aHHe
HOCUT OoJiee MaTepHalbHBII XapakTep.

10*
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Tenecnvle Haxazauus: OyOydn O4YeHb pa3HOOOpa3HBIMU (OT IIyO-
JIMYHOTO M30MEeHUS MaJTKaMUu U OTpyOaHUsI KOHEYHOCTEHW A0 MpoAaku B
padcTBO WM (PU3NYECKOTO YCTPAHEHUS), 3TH HaKa3aHUs IIPUMEHSIIOTCS
B JABYX cepusx ciayyaeB. OHU SIBJISIOTCS CaMbIM PaclpoOCTpaHEHHbIM
BUJIOM HaKa3aHWs B JOTOBOpPax, UMEIOLIMUX TMOJUTUYECKUIN XapakTep,
HEUCIOJHEHNE KOTOPBIX HAHOCUT YIIEepO MPECTUXKY BOXIS U, CIEHO-
BaTeJIbHO, 00IIeCTBEHHOMY MOPsiAKY. OHU TaKXke MPUMEHSIIOTCS B CITy-
Yyae HEOJHOKPATHOIO WJIM CUCTEMaTMYECKOro 3JI0CTHOTO YKJIOHEHUS OT
HCMOJHEHUsI YUCTO MaTepUaIbHbIX 00sS3aHHOCTEN.

MopanvHble Haxkazaumus: OHU 3aKJIIOYAlOTCS B OOILECTBEHHOM I1O-
PUIIaHWM U YaCTO UCITOJIB3YIOTCS B ClTydyae HEUCIIOJHEHUST 00513aTeIbCTB
10 JOTOBOpaM 00 OOMEHEe MMYIIECTBOM WJIM yCJIyraMy, B YaCTHOCTHU IO
JIOTOBOpaM O COBMECTHOM TpyJle WU o OpauHbIM KoHTpakTam. [lopu-
LIaHWE MOXEeT JOXOIUTh A0 OObsSBIeHUS OOKOTa BUHOBHOMY, UTO SIB-
JIsieTCsl BeCbMa UYBCTBUTEIbHBIM MCUXOJOTMYECKMM HaKa3aHUEM B He-
OOJIBIIIOM IO pa3Mepy OOIIeCTBE, INe¢ B3aMMOCBSI3b MEXIY WHINBHU-
IlyyMaMM pa3BUTa OYE€Hb CUJIbHO.

Mamepuanvnble Hakasauus: OHM MOTYT TPUMEHSITHCS B CaMbIX
pa3uuyHbIX cuTyalusax. [Ipexne Bcero peub MAET O MPUHYAUTEIbHOM
WCTIOJTHEHUU, TIPUMEHSIEMOM OCOOEHHO B Hayaje MCIIOJIHEHUS OrOBO-
poB 00 OKa3aHUM YCJIYr, TPEOYIOIIMX OBICTPOTO WUCMOJHEHUS. 3aTeM
UIET BO3BpAT B MEpPBOHAYAJIbHOE COCTOSIHME: NaxKe IMOocjie Hayaja Mc-
TMOJHEHUS TOTOBOP MOXKET ObITh PaCTOPTHYT (€CaU AOrOBOp 00 apeHIe
3eMJIM HE COIMPOBOXIAETCS TMPEJOCTaBIEHUEM OTOBOPEHHBIX YCIYT,
3eMJIsI BO3BpalllaeTcs ee TMpeXHEMY BIaleblly; €ClU KOJIyH He J0-
OuBaeTcsl pesyjbraTa, KOTOPOIo XeJaeT ero KJIMEHT, OH BO3BpallaeT
KJIMEeHTy ToJydyeHHyo TiaTy). Hakonell, cyliecTByeT Bo3MellleHUE
YOBITKOB U yliepba, KOTopoe MpUMEHsETCsI, HallpuMep, B I1O0TrOBOpax o
BBITIAce€ CKOTA, MOCPEIHUYECKUX TOTOBOPAX, KOTAA UMEET MECTO OOMaH,
KapaBaHHBIX OOroBopax, Korjga MpeaBOIMTEb KapaBaHa IEHCTBYET B
HapylleHUe NPUKa30B HaHUMAaTesei.

B cnydae HencrnonmHeHUs JOTOBOPHBIX 00513aTeIbCTB OJHON 13 CTO-
POH J10roBopa MPUHYIWUTEIbHOE WCIIOJTHEHUE OO0ecleuuBaeTcsl MyTeM
KUCTIOIb30BaHUS TAPAHTUHA.

TI'apanmuu. Ilenb rapaHTUT COCTOMT B TOM, YTOOBI COOJIOCTH MHTE-
pechl KpeauTopa B Cly4yae HEUCITOTHEHUS JOJDKHUKOM CBOMX JIOTOBOP-
HBIX 0053aTebCTB. OHU MOTYT COCTOSITh B MPUCOEIMHEHUN K OCHOBHO-
MY JOJDKHUKY KaKOTro-MOO TPEThero JiMia, TapaHTUPYIOIIEeTO MiaaTex
(InyHas rapaHTUs1), WM B Tiepegaye Kakoro-jaubo uMylIlecTBa B Kaye-
CTBe obOecrieyeHUs TiaTexa (peajbHasi TapaHTHUS ).

Mpul yXe BUAEIU, YTO AJOTOBOPHBIE OTHOIIEHWS Yalle BCEero Kaca-
I0TCSI CBSI3EM MEXIy MHAUBUAyyMamu, MpUHaIJIeXallMMU K pa3ind-
HbIM TpymnnaMm. Tak e OOCTOMT A€o0 U C rapaHTUSIMU, O YEM CBUJE-
TEeJbCTBYET Kilaccudukauus, npemioxeHHas P. Bepabe. Otor cne-
LIUAJTMCT TIPOBOAMT YETKOE pasfinyue MeXIy OOIIECTBEHHOU B3aMMO-
MOMOIIIbIO, MMEIOIIEH MECTO MEeXIy WHAMBUIAYyMaMH, TpUHaIexa-
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UMW K OJHON OOIlMHE (POJCTBEHHON W/WJW MO MECTY XUTEJbCTBA),
U IOpUINYECKON CONMAAPHOCTHIO. OTHOIIEHWSI B3aMMOIIOMOIIM SIBJISI-
I0TCSI CJIENCTBUEM POJCTBEHHBIX UJIM COCEACKUX CBsi3eit. FOpunnueckas
COJIMAAPHOCTh BO3HUKAET B Cllyyae rapaHTUU, MPeNOCTaBIsIeMOi cre-
LIMaJbHO, B KauyecTBe obecrieueHusi UCMOJHEHUS JIOTOBOPHOro 00s13a-
tesabeTBa. C ApYyroit CTOPOHbBI, TOCKOJbKY TapaHTHSI KacaeTcsl IJIaBHbIM
00pa30M OTHOLIEHMI1, BOZHUKAIOIIMX MEX/Y YIeHaMU Pa3IMUHBIX TPy,
caMM TpyMIibl HE OKa3bIBAlOTCSI aBTOMATUYECKW BOBJIEUYEHHBIMU B UC-
MOJTHEHUWE ATOW rapaHTUU: IJIs1 ITOTO HEOOXOAMMO, YTOObI pa3Mep A0J-
ra OonpaBabiBaj B3SITUE BCEUl TPYMNIOi OTBETCTBEHHOCTU 3a 3TOT JOJIT.
IIpencraBuTeNn TPYMIbLI MPOBOAST TaKylO0 OLIEHKY B MOMEHT 3aKJjiioye-
HUS JOTOBOpa W MPENOCTaBISIOT WM HE MPEIOCTaBISIOT TPYIIIOBYIO
rapaHTuio. Eciu rpymnmna oTka3blBaeTcsl MPeaoCcTaBUTh TaKylo rapaH-
TUIO, KPEAUTOP AOJIKEH MOJYYUTh HEOOXOAMMbIE TapaHTUM HEINOCpe-
CTBEHHO OT JOJIKHMKA.

Kak 6b110 cKa3aHO BbIIIE, TAPAHTUU MOTYT OBbITh peaTbHbIMU WU
JnyHbiMU. CTOJIb AOporasi KJIacCUYECKMM lopucTaM Teopusi (OCHOBaH-
Hasi Ha U3YYEHUU MUCKIIOUMTEIbHO PUMCKOTO TpaBa) OOBSCHSET 3TO
pa3iuyue OISITh XE IBOTIOLUOHUCTCKAM MoaxonoM: «IIpuMuTHBHBIE
0o0111ecTBa OYEHb IIMPOKO MPAKTUKYIOT JUYHBIE TapAaHTUU, UTHOPUDPYS
BBITO/Y, KOTOPYIO MOXXHO M3BJI€Yb U3 PEaJbHBbIX rapaHTUM... PeaibHble
2apanmuu NoABAAIMCA No3dxce Au4HbIX eapanmuil. OHU Mpeanoara-
IOT HaJW4YMUE TIpaBa, MOCTATOYHO Pa3BUTOTO IJISI TOTO, YTOOBI YCTAHO-
BUTb PA3JIMYUE MEXKIY BELIbIO Y BELIHBIM IPAaBOM, PACIPOCTPAHSIO-
LIMUMCS Ha OTY B€lllb, a TaAKXe MEXIY Pa3JIMYHbIMU BELIHBIMU IIpaBa-
Mu»’. JlaHHbIE 3THOTPaQUUIECKMX MCCIIEN0BAHMIA TTO3BOJIAIOT YCOMHUTh-
csl B MPaBOTE TAKOTO MHEHWS: €CIU TPAIWUIMOHHOE TPABO COIAEPXKUT
MOHATHE JIMYHBIX FAPAHTUNA, TO OHO HE UCKJIIOYAET U MOHATUS PEAslb-
HBIX TAPAHTUIA.

JInyHbIe rapaHTUM MOXKHO BBIICIUTH B LIEJIOM pSJIE CHUTYaLUid,
COOTBETCTBYIOLIMX IJIABHBIM 00pa3oM CCYIHBIM OIlepaliusiM, KOrma cCy-
JoAaTeb KeJaeT rapaHTUPOBaTh ceOs OT BO3MOXHON HeTlIaTexe-
CIocoOHOCTH 3aeMIlvKa. Tak, HarmpuMmep, B IieMeHu warra (TaHsanus)
KCIIOJIb3YIOTCSI TPU BUA JIMYHBIX FapaHTHUIA: KaKOe-JIM00 TpeThe JIUIO
00s13yeTcsl yIIOTpeOUTh CBOE BIMSHME Ha 3aeMIIMKa C TeM, YTOOBI OH
HUCTIOJIHWJI CBOM 00S13aTe/IbCTBA; B 3TOM cClydyae 3aeMIIMK OepeT ma-
JIOUKY, pa3jiaMbIBaeT €€ Ha JBE YaCTU M BPyYaeT OAHY YacTh KpEaU-
TOpY, a APYIYI0O — 3TOMY TpeTbeMy Jmiy. Mam ke Kakoe-TO TpeThe
JIMIIO BBICTYIAeT MOPYUYUTEJEeM: B clydae OercTtsa 3aeMIIMKa WJIU €ro
cMepTH 6e3 HaCIeMHUKOB, 3TO JIMIO 0053yeTcs Mmoracuth aoiar. Hako-

" MBI He MCKJTIOYaeM, OTHAKO, YTO TAKKME OTHOILEHHS MOTYT BOSHUKHYTH
MEX]Y YleHaMU OJHOW U TOW e TPYIIbl, eCIM MPEANOoJ0XUTb, Kak 3TO Jeja-
er K. MaroHeii, 4T0 1OrOBOPHBIE OTHOIIEHUSI MOTYT BO3HUKHYTh KaK BHYTPHU
OJIHO OOJIBIION IPYMIIbI, TAK U MEXIY ABYMSI MaJbIMU IPYIIIaAMHU.

* Mazeaud H.L. et]. Lemonsde droit civil. T. 3. Paris, 1963. P. 9.
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Hell, 3TO TPeTbe JUII0 0053yeTCs MOracuTh AOAT B JIIOOOM ciyuyae,
€ClIi 3aeMIIMK OKaXeTCsl HECITOCOOEeH CiiesaTh 3TO caM: TOTAa OH IUIIO-
€T Ha CBOM JIaJIOHW U MPOTSITUBAET UX KPEAUTOPY, KOTOPHIN OepeT ux
B CBOM PYKH.

PeanbHble TapaHTUM BBIAEAUTHL OOJiee CIOXHO, HO MX CYIIECTBO-
BaHME MpeACcTaBiseTCs] HaM HeocrmopuMbIM dakToM. Hampumep, npu-
JaHoe, TepeJaBaeMOe CEeMbeill XXEeHUXa CeMbe ero Oyayuleil Cynpyru,
MOXKET TOJIKOBATbCS KaK rapaHTUs MPOYHOCTU CYNPYKecKoro coro3za. C
JIPYroii CTOPOHbI, BO MHOXECTBE CUTYallWii, Koraa Joar 6epeTcs c lie-
JIbI0 obecrieueHUs BbIXXKMBaHUS (B cllydyae rojsofa MWW Heypoxas) W
CYILIECTBOBAHMS (IONT, B3STHIN 15 XKepTBoINpuHolleHni 3emite u [1pen-
KaM WJIM [IJIS1 OTJIAaThl BHIKYTMA 32 HEBECTY), MOJLKHUK MPENOCTaBIIsIeT B
3aJI0T [0 TIOJIHOTO TOTallleHUusl Jojra Jubo caMoro cedsi, JMOO JIUII,
3aBUCSIIMX OT Hero (y IJIeMeHHU alllaHTW NOJKHUK OTHaBaj B 3aJior
JIeBOYKY M3 YuCla CBOMX POJACTBEHHMII M, €CJM OH HE Moraiiaj CBOM
JIOJIT B CPOK, 3Ta JeBOYKA CTaHOBWJIACh CYINPYrod KpeauTtopa, T. €.
MMeJI0O MECTO CMellleHUEe MeXAY JOJTOM M BBIKYTIOM, KOTOPBIM Kpeau-
TOp IOJKeH ObLT Obl BHITJIATUTH B HOPMAaJIbHBIX YCJIOBHUSIX; PaBHBIM
00pa3oM BCTyIUJIEHHME B OpakK MOIJIO CIYXWUTb MPUKPHITUEM OTAA4Yu B
3ajior; B JI0OOM cilyyae BCTYIJIEHME KpeauTopa B IMOJOBYIO CBSI3b C
3aJI0XKHUIEH O3Hauano moraiieHue nosara). JIuio, oTaaHHOe B 3aJior,
00s513aHO paboTaTh Ha KpeauTopa, pacrnoJaras IMpu 3TOM OMpeaeseH-
HBIM BpeMeHeM (B 3aBUCUMOCTH OT pa3Mepa J0Jira) AJs1 BHIOJHEHUS U
cBoelt TnyHoM paboThl. PaboTa Ha KpenuTopa paccMaTpuBaeTCsi OOBIYHO
KaK MpOILIEHThl Ha CyMMY JOJITa.

3akioyeHre: COBNAJAEHUA M PACXOKICHUA MEKIY TPAIUIMOH-
HbIM NPABOM M COBpEMEHHbIM mpaBoM. [IpoBeneHHBINI HAMU CXKAThIi
aHaJIu3 POJACTBEHHBIX, 36MEJIbHBIX U JOTOBOPHBIX OTHOILIEHUH MTO3BOJISI-
eT HaM c(hOpMYyJIMPOBaTh MHEHHE, UMEIOIIee, Ha Halll B3TJISI, O0JIbIIOe
3HaYCHME OJIS M3y4aeMoro IIpeaMeTa. BoIlpeku 3BOIIOIMOHUCTCKUAM
IpeapaccyakaM, HelIb3sl TOBOPUTh O KaKOM-TO KOPEHHOM WM <«IIpH-
POIHOM» Pa3IMUMM MEXIY IIPaBOM HAIllETO COBPEMEHHOIO O0lIeCcTBa U
MpaBoOM TPAIUIIMOHHBIX OOIIecTB. B Kaxmoil U3 Tpex chep, KOTOPhIX
MBI KOCHYJIMCh, MBI KOHCTaTUPOBAJIN HAJIMYHUE JIEMEHTOB, XapakKTep-
HBIX OMHOBPEMEHHO 1 AJIS1 TPAAULIMOHHOTO IIpaBa, U IJisl COBPEMEHHOTO
npaBa. CeMbsi, OCHOBaHHasl Ha OpayHOM COl03¢, CYIEeCTBYET B JIOOOM
0011IIecTBe; 3alpeT Ha KPOBOCMEIIICHHE SIBJISIETCS] MPAKTUYECKU BCEOO-
IIAM; CJIIOXHBIE CUCTEMbI OpaYHBIX OOMEHOB CYIIECTBYIOT KaK B COBpe-
MEHHBIX, TaK 1 B TPaAULIMOHHEIX o01IecTBaX. YTO KacaeTcs 3eMeIbHBIX
OTHOIIEHUIA, TO Mbl BUACIU, YTO 3€MJISI HE BCErIa SIBJISIETCS HEOTUYXK-
JaeMOil M MOXET OBITh IPEAMETOM MHOTOUMCIIEHHBIX ITOrOBOPEHHO-
creil. 3ydyeHune MOroBOPHBIX OTHOIIECHWI MTOKA3hIBAET, YTO 3TU OTHO-
IIeHUs HE SBJISIIOTCS HU MpUBUJIETAEll, HU M300peTeHUEeM COBPEMEH-
HbIX 00mecTB. [ToaTOMy TpaIMIIMOHHOE MPaBO HMUKAK HE MOXKET CUM-
TaTbCSl «ITPUMUTUBHBIM», U MBI MOKEM CMEJIO TTPUCOCTUHUTHCS K MHE-
auto K. JleBu-Crpoca, KOoTophlili cKazal: «f cTpeMmics Imokas3aTh



Paznen 3. JIoroBopHbIe OTHOIIEHWS 143

(B xaure «I[1epBOOBITHOE MBIIIJIEHUE»), YTO HE CYIICCTBYET HMKAKOTO
pa3pbiBa MeXIy MBIIIJICHNEM TaK Ha3blBa€MbIX IIPUMUTUBHBIX HapoO-
JIOB Y HAIIIUM MBINUICHUEM. DTH (POPMBI MBIIIUIEHUS CYIIECTBYIOT, KM -
BYT cpenu Hac. MBI 4acTo mmyckaem ux Ha camoteK. Ho oHu cocyiecTt-
BYIOT ¢ (hbOpMaMy MBIIIJIEHUS, TPETEHAYIOIMIMMHI Ha HAY9HOCTb, U SIB-
JISIIOTCS] X COBPEMEHHULIAMMU .

HC.Hb3$I TEM H€ MCHEC OTpMLIATh COBCPIICHHO OYECBMAHBIC BCIIU U
YTBEPKAATh, YTO TPAAMLIMOHHOE IPaBO M COBPEMEHHOE NpaBO MIEH-
THUYHBbI. XOTS OHM OIICPUPYIOT OOAMHAKOBBIMU DJIECMCHTAMU, OHU I'PYII-
MUPYIOT 3TU 2JIEMEHTHI Pa3IUYHBIMU CIIOcO0aMU, 00pa3ysl pa3JnMyHbIe
CHCTEMBI, OOYCJIOBJIEHHBIE 3HAY€HMEM, KOTOPOE OHM IIPUIAIOT ITUM
ajieMeHTaM. VICTUHHBIM KpUTEpUEM SIBJISIETCS HE OTUAXpPOHMs, a Ipo-
eKT, JieXalllMil B OCHOBE KaxXKIOoro oOllecTBa. B 3aBUCUMOCTH OT M3-
OpaHHOU Mozeau (BBIOOP AMKTYETCS MCTOPUYECKOI 3BOJIIOLIMEH) 00-
IHIECTBO MOXET 6bITb OGLL[I/IHHI)IM, NHINBUAYAJIIUCTUYCCKUM HJIN KOJI-
JIEKTUBUCTCKUM. PaBHBIM 00pa3oM, IpaBo, COOTBETCTBYIOIIEE KaXKIOM
MoOJIeNn, OyaeT Oauxke J100 K TpaguIIMOHHOMY IIpaBy, JIMOO K COBpE-
MEHHOMY IpaBy. Temepb HaM cJeayeT OOpaTUThCS K aHAIU3y MOPSII-
Ka yperyJIrMpoBaHUsI KOH(MJIUKTOB B TPAAUIIMOHHBIX OOIIECTBAX U ITO-
CMOTpPETh, HE IMPUIACM JIM MBI K aHAJIOTUYHOMY 3aKJ/IIOYCHUIO U B 3TOM
obnacTu.

' Lzvi-Strauss C. De pres et de loin. Paris, 1988. P. 154.



I'maa 111
YperyaupoBanue KOH(IUKTOB

Kposv He cmapumcs.

Abxaszckas nocaosuya
(Kaska3)

BaxxHoCTbh mpolieccyallbHOTO aHajlnu3a W aHIJOS3bIYHOM JuTepa-
TYpPBI Ul OPUANYECKONH aHTPOMOJIOTUU COCTOUT B TOM, UTO B HACTOSI-
1ee BpeMs TeMa paszpelieHuss KOH(MJIUKTOB cTaja OJHUM U3 BaXKHEM -
IIKXX HalpaBJIeHW B JaHHOU TUCUUTIIMHE.

KoHGpaukT MoXeT MMeTh pas3iMuHble CTENeHU pa3BuTus. Ilep-
BUYHAas KjaccuuKalus COCTOUT B TOM, UYTOObI pa3invaTth KOHGMIUK-
ThI, BO3HUKAIOIIIME MEXIY Pa3UYHbIMU 00lllecTBaMU (BOIHA), U KOH-
(bAUMKTBI MeXy pa3IMYHBIMU TPYINAaMUA U JULIAMU, TTPUHAAJIeXKAIIM -
MU K OJHOMY OOLIECTBY (BHYTPEHHMI KOHGJMKT), MpUIYEM HAAO YUU-
ThIBaTh, YTO TE€PBbIE MOTYT MPUBECTU KO BTOPHIM, U HA00OPOT. 31€eCh
MbI PACCMOTPUM BHYTpEHHUE KOH(PIUKTHI. U eciu yxx nociaeaHue npu-
CYTCTBYIOT BO BCeX OOIIeCTBax, TO, €CTECTBEHHO, KTO-TO UM yIeJsieT
OoJibllle BHUMAHWSI, @ KTO-TO — MEHbIIIE; B JAaHHOM Cly4ae KaxXeTcs
BO3MOXHBIM YCTAaHOBJIEHWE TUIIOJIOTMU METOMIOB YPETYJIMPOBAHUS KOH-
(GMKTOB, KOTOpasi COOTBETCTBYET HEKOTOPBIM BUJAM MOJUTUYECKOM
U COLMAIbHO-9KOHOMMYECKOU opraHusauuu obuiectsa. Ho 3Tu coot-
BETCTBUSI HE BOCIIPOM3BOMASAT, OJHAKO, B MPOTUBOBEC CTOMKO 3BOJIIO-
LAOHUPYIOIIUM TpeapaccyikaM KJIaCCMYECKOTO pas3jinyusi, MPOTUBO-
MOCTaBJSIONIETO TPAAUIIMOHHbIE OOIECTBA, TN€ TOCMOJCTBYET MECTb,
001LIecTBaM COBPEMEHHBIM, T€ LIAPCTBYET HaKa3aHUeE.

[Tepeurcium >tu mpoOaemMbl U, A8 ynoOCTBa U3ydyeHUs], pasie-
JIUM MX Ha YeTbipe YacTU: BOWHbI, €CTECTBEHHAas MpeapaciooXeH-
HOCTh K HACWIHWIO TIPU YPETYJIUPOBAHUU KOH(MIUKTOB, (pOpMBI paspe-
HIeHUST KOH(PIUKTOB, CHHXPOHHOCTh PA0OTHI CUCTEMbI MECTU U YTOJIOB-
HO-TIPaBOBOW CUCTEMBbI.

Pa3nen 1. BoiiHbl B TPAAMIMOHHBIX O0IIECTBAX

Mel moxeMm BMecTe ¢ I1. Kinactpom crpynmnupoBaTh T€OpUU BOKWH
B HECKOJIBKO TEM.

OCHOBHbIE T€OPHHU BOIH: OT MPUPO/IbI K KYJIbTYpe.

Hamypaaucmuueckoe onpeneiaeHue naHo A. Jlepya-I'ypanowm. Ilo
€ro MHEHUIO, HacWJIMe BIUCHIBAETCSI B caMy MPUPOJY YeIoBeKa, B €ro
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OMOJIOTUYECKYIO CYTh U TPOSIBISIETCS TIPEXIEe BCEro B €ro OXOTHUYBMX
e CTBUSIX 10 TOTO, KaK MepepacTu B BOWHY, T. €. 3TO HACUJIME, OCYIIIe-
CTBJISIEMOE OJHUMU JIIOJbMU TMPOTUB Apyrux. OmHaKo 3TO ompejaese-
HME He BIIOJIHE YIOBJAETBOpUTEIbHO. OXOTa Mpexae Bcero MMeeT lie-
JIbIO YIOBJIETBOPEHME MOTPEOHOCTEN B NOOBIBAHUM MUILM, U €CJIU OXO-
Ta TpeOyeT arpeCCMBHOCTY MPOTUB AWYM, TO 3TO HE 3HAYUT, YTO OHA
npejnosiaraeT HaJIMuue arpecCCUBHOCTU y CaMOro OXOTHHKA: OH yOuBa-
eT 0e3 HEHaBUCTHU, YTOObI JOOBITh MPOMUTaHKWE (BO MHOTMX OOIleCTBaX,
B YaCTHOCTU Y MHYUTOB ['peHNaHIUU, OXOTHUKHU COBEPIIAIOT OOpPSIIbI
OnaromapeHusi OCTaHKaM yOMTOro >XMBOTHOro). BoitHa e, HampoTuB,
TpeOYEeT arpecCCUBHOCTU, W €CJIM B HEW PEelaKO OTCYTCTBYIOT 3KOHOMM-
YyecKkue TPUTSI3aHUsI, TO 3TO HE T'OBOPUT O TOM, YTO OHM SIBJISIIOTCS
OCHOBHOI ee MPUYMHON (MPUMEPOM MOTYT CIYXUTh KPECTOBBIE TMOXO-
IIbl, PEJIUTUO3HbIE BOIHBI). TakuM 0Opa3om, BoifHA HE MOXET paccMmar-
pUBaTbCSl KakK MPOCTON MPUAATOK K OXOTHUYbEH AesATebHOCTH.

Dronomuueckoe omnpenesieHrne nosBwiIoch B XIX B., Korga Ha CMEHY
Mu@dy o cTapoM JOOPOM AUKApe MpUIe] YHUYKUTEIbHBIN 00pa3 «Iiep-
BOOBITHOTO» quKaps. [Ipeamnonaranock, 4To NEPBOOBITHAS SKOHOMUKA HE
ObUTa CIIOCOOHA TEXHOJIOTUYECKHW TPOU3BOAUTHL OOJIBIIOE KOJHMYECTBO
OoraTcTB, a HEOOJBIIOE KOJIMYECTBO MaTepHabHBLIX OJar IMPUBOAWIO K
BOIHE MEXIy TeMH, KTO 3KeJaJl MX IpUCBOUTh. OQHAKO MCXOMHBIN 10-
CTYJIaT OKa3aJicsl HEBEPHBIM: HEJIABHNE UCCIIEIOBAHUS B 00J1aCTU KOHO-
MHWYECKO aHTPOIIOJIOTUM TIOKA3bIBAIOT, YTO B OOJBIIMHCTBE CIy4acB
TpaguIIMOHHAS XO3IMCTBEHHAsI NEeSITEIbHOCTh C JIMXBOM YIOBJIETBOPSIET
Bce HyXnpl. TakiM oOpa3oM, YTBepXKaaTh, YTO IPUIMHON BOMHBI SIBJISI-
€TCsl HeIOCTAaTOK MaTepUuaJibHBIX OJiar, COBEPILICHHO HEBEPHO.

OnpeneneHue, BKIIOYAIOIIEE MOHATUE 00MeHa, OTHOCUTCS K TUILY
crpykrypanuctckux. ITo muenuio K. JIleBu-Ctpoca, BepOSITHOCTb BOMHBI
BITMCBIBACTCS HE B NPUPOIY 4YeJIOBEeKa, a B KYJIbTypy, TaK KaK OHa
SIBJISIETCST OMHUM M3 CITOCOOOB COILIMAJIbHBIX OTHOLIEHUI MEXIY JTIOAbMMU.
BoitHa Bo3HuMKaeT Torga, KOrga TEpIISIT IpOBajJl BCE MMPHBIE COIJIAllle-
HUSI IO B3aUMHBIM YCTYIIKaM: <. Pa3JIMYHOrO poda OOMEHBI IpeIcTaB-
JISTIOT cO00 He YTO MHOE, KaK BOMHBI, MMEIOIIe MUPHOE pa3pelleHue, a
caMM BOIHBI KaK TAaKOBBIE SIBJISIIOTCS HUYEM MHBIM, KaK pe3yJbTaToM
HeyJauHbIX CAeI0K»" TakuM 06pa3oM, BOItHA SIBISETCS HECYACTHBIM CITy-
YyaeM, MaToJIOTUYECKOM (DOPMOIi COLMATbHBIX OTHOILIEHUIA.

I1. Kmactp ynpekaer K. JleBm-Ctpoca B TOM, YTO Y TOIO MMeEET
MECTO MBICJIb O IIPEBAJIMPOBAHMKM MUPHBLIX OTHOIICHUI Haj BOWMHCT-
BEHHBIMU: JIJISI HETO BOIMHA, TaK e KaK U MUPHbIE OTHOIICHUSI, UMEET
OIIHO U TO K€ TPOMCXOXACHNE, a UMEHHO HOPMaIM3anio (PyHKIIMOHM -
pOBaHMs OOIIECTB, 0€3 Yero ObLIO Obl HEBO3MOXHO OOBSICHUTH KBa3M-

' CM. pyHIamMeHTanbHOe uccnenobanue M. Canunza: Sahlins M. Age de
ierre; Age d'abondance. L'economie des societes primitives. Paris, 1976.
Lovi-Strauss C. Les structures elementaires de la parente. Paris, P. 78.
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YHUBEPCAITLHOCTh BOMHBI (JIMOO OHA SIBJISETCS TATOJIOTUEH M COOTBET-
CTBEHHO JOJIKHA Obl1a Obl ObITb pEeAKUM SIBJIEHHEM, JIMOO 3TO HOp-
MajbHas (opMa OTHOLIECHUIA, YTO U OOBSICHSET €¢ BCCOOIIMIA XapaK-
tep). I1. Knactp unmer maxe manblie, nmepeBopaunBasa cxemy K. JleBu-
Crpoca: TpaIWIIMOHHBIC OOIIECTBA SBISIOTCS B CBOCH OCHOBE BOMHCT-
BEHHBIMM U 3TO MX OTJIMYAET OT OOIIECTB C TOCYTAapCTBEHHBIM 00pa30-
BaHWEM.

Teopus I1. Knacrpa: o6mectso as Boiinbl. [1. Kitactp' cunTaer,
YTO BOMHA B TPAJAULIMOHHBIX OOIIECTBAX IPOUCXOAUT U3 MX KOHEYHOM
MOJUTUYECKOU CyTH, KOTOpasi COCTOMT B TOM, YTOOBI OOECHEeYUTh JII0-
0O0I1 1IEHOM CBOIO aBTOHOMMIO, B YACTHOCTH IO OTHOIICHUIO K COCCTHUM
00pa3oBaHUIM, CYIIECTBOBAHME KOTOPBHIX BOCIIPMHMMAETCS dYallle Bce-
ro kak ¢axkTuyeckass WId BO3MoOxHas yrpo3a. CyTb TpaguIlIOHHOTO
o0IlIeCTBa 3aKJIIOYAETCS B TOM, YTOOBLI OBITH HENEIUMBIM, MCKIIOYUTH
S5KCIUTyaTalMio OAHOI TpyMIIbl IPYroM, TOCHOACTBO XO34€B Hal IMOAYM-
HEHHBIMH, OBITH TPEXIE BCETO e0uHbiM yeabim. DTO obpa3oBaHMe, 1eTb-
HOe B caMOM ceOe, JTOJDKHO OCTaBaThbCSI TAKOBBIM II0 OTHOIIEHUIO K
Jpyrum OGLHCCTB&M, C KOTOPbIMM OHO MOXKET MMETb KOHTAKTBI: IJId
TOTO, YTOOBI COXPAHUTH CBOIO MHIMBUIYAJIbHOCTDH, COOOIIECTBO JOKHO
CcoXpaHdTh cBoe oTiamume. OTcloma BBITEKAlOT IBa BhIBojga. C omHOIM
CTOPOHBI, MEXOOIIMHHKIE OTHOIICHUSI HE MOTYT OBbITh YMCTO MUPHBIMH,
OCHOBAaHHBIMUM Ha O6M€He, TaK KakK 3TO IIPUBEAECT B KOHECYHOM CYETC K
pa3MBIBAHUIO CAMOOBITHOCTH, WHIWBHAYAILHOCTH KOHTAKTHPYIOIINX
oomuH. Ho, ¢ apyroii cTopoHBI, MEXOOIIMHHBIE OTHOIIEHMSI HE MOTYT
OBITb YMCTO BOMHCTBEHHBIMH, OCHOBAaHHBIMH Ha HEHAaBUCTH, TaK KaK 3TO
TaK K€ MOXET IIPUBECTHU K IIOTEPEC I/IHILI/IBI/IllyaﬂI)HOfI CaMOGbITHOCTI/I
110 Mepe TOro, KakK BOiHA, 3aKaHYMBAIOIIascsd, KaK IIPaBUjIo, Mo0emoi
OIHOIO Jlareps Haja OpYyTMM, YCTaHOBUT (DaKTUYECKHU OTHOIIEHMUS roc-
IOACTBA OJHOrO OOIleCTBA Had APYIMM, a UMEHHO 3TO BXOOUT B IPOTHU-
BOpeUMe C caMO CYThIO TPagWIIMOHHOTO OOILECTBA: BOEHHBINM YCIEX
MMOOEIVBIIIETO COOOIIIECTBA BEIOET €ro CaMoro K MCKaXXeHWIO €ro COIIM-
aJIbHOM MPUPOABI IIyTeM BBEACHMUS B 3TO OOIIECTBO MPUHLMIIA pa3ie-
JICHUSI MEXIY X03sieBaMM U IMOAYMHEHHBIMMU.

Apyrumu cioBamu, HM BCEOOLIMI MMp, HA BceoOuLlasg BOiHa He-
npuemsieMbl. [ToaToMy TpanuMOHHBIE 00IleCTBA Pa3AeasioT, Kak mpa-
BWJIO, CBOMX COCE/IEi Ha JIBE KaTErOpuMM: Bparu, ¢ KOTOPbIMU BOIOIOT, U
JIpy3bsl, C KOTOPLIMU 3aKJII0YalOTCSA OPYXKECTBEHHBIE NOrOBOPLI, Ipe-
JlycMaTpUBalollle pa3iuvyHbie oOMeHbl. [100yIuTeENbHBIM MOTUBOM 3TUX
aJIbSTHCOB SIBJISIETCSI cKopee 3a00Ta 06 3(h(PpeKTUBHOCTU BeleHUsT 0OPb-
OBl ¢ Bparamu, HexXeJu XeJlaHue COJMMXEeHUS ¢ TapTHepaMu Mo aoro-'
BopaM (Tak Kak COJIMKeHUEe TauT B cebe yrpo3y MoTepyu He3aBUCUMO-
ctv). TakuMm 00pa3oM, BOEHHBI (haKTOp MpeBajivMpyeT Hal JOroBOp-
HBIM, KOTZa JOTOBOP 3aKJII0YAETCsl TOJIbKO JJIs TOrO, YTOObI BECTU BOM-

"Clastre P.Recherchesd'anthropologie politique. Paris, 1980. P. 188—207'
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Hy ¢ TpeTbuM coobuiectBoM. CornacHo I1. Knactpy, «. mepMaHeHTHOE
COCTOSIHUE BOWHBI U JEWCTBUTEIbHAS BOMHA BO3HMKAIOT KaK OCHOBHOE
CPENCTBO, K KOTOPOMY MEPUOAMYECKU TpUberaeT nepBoOLITHOE OO0IIe-
CTBO, YTOObI MOMENIaTh BO3MOXHbBIM COLIUAJIbHBIM ME€PEMEHAaM..., TAKUM
06paszoM, nepeobbimHoe 00uecmeo ecms 00Wecmeo 0as BOUHbL...» .
DTo npu3BaHUE K BOWHE W SBUTCS OJHOW M3 OTIMYUTEJbHBIX YEPT
HerocyJapcTBEHHOTO 00pa30BaHMSI OT IOCYAapCTBEHHOTO.

IMosiBneHue rocymapcTBa — 3TO NMPU3HAK pasiejeHUsT OOIIEeCTBa,
HO eC/ii BOIHa SIBJSIETCS CPENCTBOM OT COLMAIbHOTO JEJIeHUsl, TO OT-
HOILIEHUST MEXJy TOCYyIapCTBOM M BOWHOW MOIYT OBITh TOJBKO MPOTH-
BopeuuBbIMU. KcTaTu, oHOI M3 MEpBbIX 3alay rocyaapcTBa siBJsieTcs
3ampelleHue BHYTPeHHUX BOWH. BoiiHa melllaeT rocymapcTtBy IOTOMY,
YTO OHA MOIJEPXKMBAET COCTOSIHUE pa3liesieHUs, a TOCYIapCTBO Mella-
€T BOIHE MOTOMY, YTO €My HYXKHO IJISI COXpaHEHMSI COLMAIbHOIO pa3-
JIeJIeHUsI, BbIpa3uTeieM KOTOPOTo OHO SIBJISIETCS, TOMEIaTh TOMY, YTOObI
IpynIibl, 00beAUHEHHbBIE DKCIITyaTallMOHHBIMM OTHOILIEHUSIMU U OTHO-
LIEHUSIMU TOCMOJACTBA, MCKaJIM CBOEi HE3aBUCUMOCTH Yepe3 MOCPpencT-
BO BOCHHOIO CTOJIKHOBEHMSI, KOTOPOE Pa3pylIUT OIHUM YAapoOM 3TO
paszaesnieHHoe oOuiecTBo. M, HaKOHell, eciiv BOWHa SIBJSIETCS BbIpaxke-
HMEM TOrO, 4YTO TPAJAMIIMOHHOE OOIIECTBO «CYIIECTBYET AJsSI BOMHBI»,
TO TOTJA BOWHA SIBJISIETCS TakXKe MPU3HAKOM, IMPUCYIIUM YeJTOBEKY, a
MMEHHO MyxXuuHe. BoeHHas nesiteibHOCTb, ToBopUT KitacTp, B OCHOB-
HOM XapaKTepHa IUJISl MYXYUH; MY>XXUYMHA — <«CYILECTBO JJIs CMEPTHU»,
B TO BpeMsl Kak XEHIIMHa Ojarogapsi CBoell CIIOCOOHOCTM POXKaThb SIB-
JISIeTCS XO3SIMKOW XKM3HM, TapaHTOM OMOJOTMYECKOro M COLUAILHOTO
BOCTIPOM3BENCHUST OOIIIECTBA.

B Takom ciiyyae Kak MOXHO OOBSICHUTH TO, YTO B OOJIBIIMHCTBE
0O0ILIECTB ITPU3HAHO MPEBOCXOACTBO MYKUYMHBI Hall XXeHIIMHOK? [la oueHb
MPOCTO, 3TO €CTh OTBET MYXUMH Ha CYILECTBOBAaHUE HEBBIHOCMMOTO
IUIsT HUX (pakTa, KOTOPBIA OHM BCEMM CHJIAMU BBIOMBAIOT M3 CBOETO
CO3HAHUS: peub UAET O (haKTUUYECKOM MPEBOCXOACTBE KEHIIMHBI Ha
MyXUMHON. Mudbl, sBastoliMecss 0TOOpaXXeHWeM 3TON MbICIU, KOTO-
past TIPUCYTCTBYET B IMOACO3HAHUU MYXXUYMH, OYEHb XOPOIIO OTpaxkKaroT
9Ty MNEpeBEPHYTYI0 cuTyaumio: «Mwudsl Bce M3/IaraioT, IepeBEepHYB
MOPSIIOK CYLIECTBYIOIIMX BELIE M TIPENCTaBISIIOT CynbOy oOlecTBa
KaK cyap0y MYXKCKyIO, a B JIEMCTBUTEJIBHOCTH BCE HAOOOpOT: cymnda
o011IecTBa — 3TO cyapda XeHCKasi, BOT B YeM OueBMUIHAS MCTHHA. MTaK,
YTO Xe ITOJydyaeTcsl, MYXUYMHEI OoJiee C1aObl, MOKUHYTHI M HEIIOJIHO-
1ieHHbI? MIMeHHO 3TO M Mpu3HaT MU@BI TOYTHM BO BceM Mupe. Benb
OHU MPEACTABJISIOT MOTePSIHHBIN 30JI0TOI BEK WIM paii, KOTOPOTro HY>KHO
JNOCTUTHYTb, KaK OeCIOJIbIl MUP, KaK MUp 6e3 JceHujun»".

Kputuka teopum I1. Knactpa. Maeu I1. Kiactpa oyeHb cobia3HU-
TeJIbHbI, 00Jiee TOro, OHU €lle U YCUIUBAIOTCSI HEOOBIKHOBEHHBIM I1ap-

"Ibid. P.203.
? Ibid. P. 242.
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MOM YUCTOTbI aBTOPCKOI'O CTHJIA. O,[LHaKO HE€ HYXHO I1oJOJaBaTbCs 3TOMY
cobira3Hy, 1bo eciam MBI cormacuMmcs ¢ paccyxkaenusmu I1. Kimactpa o6
OTHOILIEHUSIX MEXAY MYXYMHAMM M XEHIIMHAMU (0 4Ye€M TOBOPHJIOCH
BBIIIIE), TO TYT MOTPEeOYeTCs LIeNbIil Psii OTOBOPOK.

ITepBas oroBopka apuctuueckoro mopsinka. Mneu I1. Knactpa oc-
HOBaHbl Ha 3THOrpaMyecKux MaTepuanax 00 WMHAeKIax AMa30HKU.
Tak MOXHO JIM TaK 3KCTPamojMpoBaTh MX IpUMep Ha Jodoe Tpaau-
LIMOHHOE OOIIECTBO, KaK 3T0 aejaeT nocrossHHo I1. Knactp? HemaBHue
YicCIIeIOBaHMs, TIPOBeeHHbIE B AdpPUKe', CKIOHSIOT HAC K MBICJIH, YTO
B OonbIIMHCTBe ciydyaeB miaen Kitactpa moarBepxkmaiorcsa. OmHaKo,
KaK Mbl YBUOUM JaJibllie, HE BCE TPaAMIMOHHBIE OOIIECTBA JTEMOHCT-
PUMPYIOT NOOOOHYI0 CKJIOHHOCTb K HACWIMIO UM K BOMHE: 4TOOBI Mpej-
CTaBUTh KJacCU(UKAIIMIO BTUX pa3IuuMii, Mbl HyXmaemcs B Ooyee
HIOAHCHUPOBAaHHOI TEOPUU.

Jpyrre Bo3paxkeHUsI KacaloTcs LEHTPaIbHON MpoOIeMbl, a UMEH-
HO rocymapcTBa. M mpexie Bcero Mbl MOXeEM 3alaTh cebe BOIIpoc, a
CYLIECTBYET JIA MEXIY TOCyJapCTBOM M BOMHOI Takoe paauKajabHOE
npotuBopeune. Kak 3To MOKa3bIBalOT HEJaBHUE MCCIENOBAHMS , BOIA-
Ha — sIBJICHME BceoOllee, XapaKTepHOe IS BCeX MCTOPUYECKMX 00-
IIecTB, Oyab TO roCyZapCTBEHHOE OoOpa3oBaHMe MM HeT. Henb3s cy-
OUTb O BOMHE ucxongda m3 1mocryjara 0 HCM3MECHHOCTU INMPpUYUH ITPOUC-
XOXIEHMSI TOCYIapCcTBa: B HEKOTOPBIX CJydasx rocydapCTBO IpeacTa-
€T BHE JII0OOOr0 BOMHCTBEHHOTO KOHTEKCTa (HampuMmep, DOKOIyMOOB-
ckasg Mekcuka, oOpa3oBaHME PUMCKOIO aHTUYHOTO ropopa), B APYIUX
clyJasXx BOWHA SIBJISIETCSI OMpeAesiiolinM (akToOpoM pocTa rocyaap-
crBa (Hampumep, pojib CToJjieTHeil BOWHBI B 0Opa3oBaHMM (paHIy3-
CKOI0 TOCyIapcTBa XOpoIIO M3BecTHa). ['ocymapcTBo 1o cBOEi IPUpPO-
JIe HaM He KaXeTcs HU 0oJjiee, HU MeHee BOMHCTBEHHBIM, HeXeJIU Tpa-
JULIMOHHOE OOIIEeCTBO.

B neiicTBUTEIBHOCTU HEOOXOMUMO pa3fivyaTh ABa BUla KOHMIUK-
TOB: BHYTPEHHMH (COXpaHEHNE COLIMAIBHOTO MOPSIKa) U BHEIITHUI (BOM-
Ha). Ha BHyTpeHHEM ypoOBHe, €CJIM TOCYIapCTBO OTKa3bIBaeTCs OT Mpa-
Ba Ha BOIHY, TO TPaAWIIMOHHOE OOUIECTBO TaKXke CTPEeMUTCS ee n3be-
XaTh W, B XyIIIEM Cjy4yae, CTapaeTcs ee OrpaHUYUTh MYTEM MUCMOJIb-
30BaHMSI MUPHBIX WHUIIMATUB IO YPETYJIMPOBAHUIO KOH(MJIUKTOB WA
YCTAaHOBKU «00pyuei» miist MecTr. Kak Mmoka3bIBalOT MHOTOYMCICHHBIE
MpUMEPHI, rocygapcTBa (Ha BHYTPEHHEM YPOBHE) MOTYT ObITb TAaKUMU
K€ BOMHCTBEHHBIMM, KaK W TPaJAUIIMOHHbIE OOIlleCTBa: UCTOPUS OOpa-
30BaHMSI €BPOIEICKNX TOCYIapCTB TOMY SIPKO€ CBUIETEIbCTBO.

Wrak, ecnu mist TpaIMLIMOHHBIX OOIIECTB BOMHA SIBJASIETCS CJIEICT-
BUEM peaju3allMi uX IUIAaHOB MO COLMaIbHOMY €IWHCTBY, TO TOA00-

" Cm.: Guerres de lignage et guerres d'Etats en Afrique. Paris, 1982; Adler A/
La guerre et I'Etat primitif // L'esprit des lois sauvages. Paris, 1987.

? Pestieau J. Guerre et Paix sans Etat. Montreal, 1985.
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HYIO0 aHaJIOTHIO JIETKO MOKa3aTh M Ha MpUMEpe TOCydapCcTB: BO MHOTUX
clyyasix TocylapcTBa MpUOETaloT K BOWHE JJIs COXpaHEHUSs CYIeCT-
BYIOILIETO OOIIIECTBEHHOTO MOPSAKa, KOTOPOMY YIPOXAalOT BHYTPEHHUE
(dakropsl. B naHHOM ciiyyae MOTYT BO3pa3uTh, YTO, MOJI, COLIMATbHBIN
MOPSZOK B TPAAULIMOHHOM OOIIECTBE MOHOJUTEH U HepasleeH B OT-
JIMYKME OT COLIMAJIBHOTO TMOpsiAKa rocyaapcTBeHHoro obuiectBa. Ho ato
3aMeyaHWe HUYEro He MEHsSIET B TOW pOJiM, KOTOPYIO MOXET MIpaTh
BOIHA: B 00OMX CllydasiX OHa MOXET CJIYXUTh IUJISl TTOJIePXKaHUS JaH-
HOTO COIMAJIBHOTO MOpPsiAKa, KaKUM OBl HU OBUI €ro THII.

Haxkonen, BoitHa, BO3BMOXHO, He sBisieTcsl (haTaibHOCTbIO. Bo-miep-
BbIX, €C/IM OHa MOSIBMJIACh B 3TOXY HEOJIUTAa, TO OHA OXBAaThIBAET OUYECHb
KOPOTKUI TIEPUO YeOBEYECKON UCTOpUM. BO-BTOpBIX, €ciM yxX ye-
JIOBEK CMOT JOOUTHCSI OOJIBIIOro Iporpecca B O0JACTUM KOHTPOJST Hamg
€ro MaTepuajlbHOI OKpYyXKalolllei cpenoit, pa3Be He pa3yMHO HalesTh-
Csl, YTO OH CMOXET OMHAXIbl €CJU YK HE COBCEM YHUUTOXUTH BOIHY,
TO IO KpaiiHeil Mepe OrpaHUYUTh €€ WU HaIpaBIsiTh €e, HallpuMep, B
chepy putyanbHbiX KoHMpauKTOB? ToT dakT, 4To He Bce OOIECTBa, a
9TO Mbl YBUIUM Jajiee, UMEIOT OJMHAKOBOE OTHOIIEHHWE K HACWIMIO,
CKJIOHSIET Hac K 3TOI MBICTIH.

Pa3nea 2. O01mecTBo U HACHIHE

Kakoe Obl 3HaueHME BOIIHE HM IIpUIaBaid U Kakoe Obl Oymyliee
el HM mpelncKa3blBaJii, OHa B OIpeAe/eHHble HMCTOPUYECKUE 3IIOXU
SIBSIETCS paclpoCTpaHEHHOU (OpMOI OTHOIIEHUIA MEXIy OOIecTBa-
mu. OHa TakXKe TIpeaCcTaBIIsIeT co0oil omHy M3 (pOpM HACWIIMS, KOTOpas
IIPUMEHSIETCS KaK CPeACTBO pa3pelleHus] KOH(MIMKTOB. A Belb HACH-
JIM€ OYEeHb YaCTO BO3HMKAET MPU pa3pellleHUM BHYTPEHHUX KOH(MIMK-
TOB B pa3JIMYHBIX OOIIIECTBAX, IIPUYEM HACTOJILKO YaCTO, YTO MBI BIIpaBe
cebs1 CIIpOCUTb, a He SBISETCS JIM OHO HEOThbEeMJIEMOI 4YacThblO COLIM-
aJIbHOM XU3HU. MexXay MpoyrMM, HaCUIHE XapaKTepPHO HE TOJBKO IJIS
YeJIOBEYECKOro OOIIeCTBa: COOOIIECTBa XXKMBOTHBIX TakxXe IpuOeraror
K HAaCWJIMIO, U MBI JOJKHBI BHECTHM HEKOTOpBIE YTOYHEHUS IO ITOMY
MOBOAY, MpeXae YeM IOMNbITaTbCS OTBETUTH Ha 3TOT BOIPOC.

§ 1. Ypoku M3 XKH3HH COOOIECTB XKHUBOTHBIX

BHyTpH- M MeXTrpynmnoBasi arpecCUBHOCTb B COOOIIECTBAX KM~
BOTHBIX. He BcsKoe mposiBjieHHWe HAcCUINS SIBJISETCS CBUIETEIbCTBOM
HaJIW4us arpeccuBHOCTU. Hampumep, mpu orpabiieHUM arpecCMBHOCTH
HabomaeTcsl He OoJibllle, YeM KOIrJa OXOTHMK yOuBaeT mnuyb. Korma
KMBOTHO€ YOMBAeT APYroe >KUBOTHOE [JIsl TOro, 4TOOBbl JOOBITH cede
MIPOIUTAHKWE, OHO HE MCIIBITHIBACT HUKAKOl HEHaBUCTU. TakuM oOpa-
30M, B COOOIIECTBaX KMBOTHBIX arpeCCUBHOCTh MOXET IPHUOOpeTaTh
pasznuuyHble (DOPMBI B paMKaxX BpaxkaeOHOCTH.
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Tak, HampuMep, OHa MOXET MMETbh MECTO MEXIy IpeacTaBUTe-
JISIMU Pa3IUYHBIX BUIOB (MeXcepynnosas azpeccu8Hocms): TaKUe CIy-
Yyay JTOBOJIbHO PEeIKHU, U MX ITOCJIEACTBUS T'yOUTENIbHBI B CUIIY TOTO, YTO
JlaHHbIe KOH(PIMKTHI MMEIOT HE aJalTalliOHHbBIA XapaKTep, a, [JIABHbIM
obpa3oM, pa3pylIuTeJbHbIN. ['opa3go 0oJjiee 4acTo arpecCUBHOCTh MPO-
SIBJISICTCSI MEXIY IPEeNCcTaBUTEJISIMUA OITHOTO M TOro Xe Buaa (BHYTpH-
IPYIIOBas MEXXUHIUBUIYYMHAs arpecCMBHOCTD). B cBoeM OOJIbLIMHCT-
BE 3THOJIOTM MOJIaraloT, 4To 3Ta (popMa arpeCCUBHOCTH HE BpemHa JJIs
OOIIIECTBEHHON XM3HU, 3a UCKIIIOYEHUEM OTAEIbHBIX ciaydaeB. Kak mpa-
BWJIO, 3Ta arpeCCUBHOCTh OKa3blBaeT OyiarofJaTHOE BIMSHME HAa BUI U
obecrieynBaeT ero coxpaHeHue. IIpexae Bcero oHa oOecIieurMBaeT paB-
HOMEpPHOE pacIlipele/ieHre XUBOTHBIX Ha KaKOi-TO TEPPUTOPUU: TO,
YTO pa3JIMYHbIE BUABI XXMBOTHBIX MOTYT COCYIIECTBOBAaTh Ha OIHOW U
TOI XX€ TEPPUTOPUU, OOBICHSIETCS TeM, YTO OHU ITO-Pa3HOMY €€ IKC-
IUTyaTUPYIOT, 3TOTO HeJIb3s CKa3aTh 00 MHAWBUIYyYMaX, IJISI KOTOPBIX
JaHHasl TEPPUTOPUS IPEICTABISIET JUIIb OIpeAcICHHOEe KOJUYECTBO
CBouX OOraTcTB.

ATPECCUBHOCTh MOXET TaKXe CIYXUTb IJIsl TOJAepKaHUS COLH-
aJbHOI MepapXuu B OOIIECTBE: B ClIydyae CONEpHMYECTBa OOjee CUJIb-
HBIi WX TOT, KTO 3aHMMAaET BBICIIYIO CTYIIEHBKY B OOIIECTBEHHOI
Hepapxuu, 3acTaBIIsIeT OoJjiee CJIA0Oro WM CTOSIIEro Ha 6ojiee HU3KOM
CTymeHbke Tpu3HaTh ceOsi. Ho Bo Bcex ciydasix arpecCMBHOCTb HeE
WMEET 1IeIbl0 YHMYTOXEHME OMHOIO0 M3 YYaCTHUKOB OOIIECTBEHHOM
KM3HU, a JIMIIb CTPEMUTCS €r0 OTOABUHYTHh MM JOOUTHCS €TI0 IOIYM-
HEHMSI. DTOT pe3yjbTaT JOCTUraeTCs TeM MEHBIIMMM 3aTpaTaMu IS
o01IecTBa, YeM OO0JIbIlIe BO3MOXHBIX KOH(MJIUKTOB OYyAYT UM CBEJACHBI K
pUTYyaJIbHBIM 00psaaM, NEeWCTBHME KOTOPHIX OTrpaHMYMBAETCS pa3iny-
HBIMM CIIOCO0aMM, HaIlpuMep, YIPOXKaIIUMU IT03aMu (OoHA phida ObeT
XBOCTOM B HallpaBJIEHUM IPYroW pbIObl), TOEAMHKOM YECTU (IBE PHIOBI
XBaTalOT JIPYr JApyra 3a YeJIIOCTU W Kaxaas TSIHET B CBOIO CTOPOHY,
MpUYeM TaKOW OO MOXKET IJIMThCS YyacaMu 0e3 HaHeCEeHUS APYT IPYTy
KakMx-I1M00 cepbe3HbIX noBpexneHuit; K. JlopeHl cpaBHMBaeT 3TOT
MmoeAMHOK ¢ obbryaeM — Hosenwrangeln — mBeiillapCKUX KPECTbsH,
Koraa oba colepHMKa TSHYT APYr Apyra 3a IITaHbl B TeYeHUE He-
CKOJIbKMX YacoB).

HakoHen, arpecCMBHOCTb MOXET IIPOTMBOIIOCTABIISTh pa3jiM4YHbIC
cooO11ecTBa (WIM WIEHOB COOOIIECTB), MPUHAAJIeXalllue K OMHOMY BUIY
{eHympuesudosas mexcoouunnas aepeccusiocms). Tak, HampuMep, Kpbl-
ca, IpMHaIjexalas K Kakoi-Imbo ceMbe, IIPU €€ MOMEIIeHUN B ApY-
IVIO CEMbIO OyIeT TyT ke yOMTa, TakK KaK MEXAYy 3TUMM COOOIeCTBa-
MU CYILIECTBYET MOCTOSIHHOE COCTOSIHUE BOUMHBI. B oT/iMyne oT BHYTpU-
BHUIIOBOI (DOPMBI arPECCUBHOCTHU, O KOTOPOI TOBOPMJIOCH BHBIIIIE, TaHHAS
arpecCMBHOCTb HE BBIMOJHSIET HUKAKMX (PYHKIMN B MHTEPECax caMoro
Buma. B maHHOM ciydyae 3HaueHHE arpeCCUBHOCTU CBOJIMUTCS K TOMY,
YTO OHa CIIOCOOCTBYET, B pe3yJbTaTe YHUUTOXEHHUSI OoJjiee ciaboro
€o0011IeCTBa, BBKMBAHUIO M PACIIpPOCTpaHEHHUIO 0oJiee CWIBHOIO U ar-



Paznen 2. O611ecTBo 11 HaCWINE 151

peccuBHoro coobmectsa. [lo K. JlopeHIly, UMEHHO 30€Ch MBI U CTAIKU-
BaeMCsl C «3BOJIIOLIMOHHBIM TYIIMKOM»: BHYTPUBUAOBAsI MEXKOOIIMHHAS
arpeccMBHOCTb TMpocTo Oecrione3Ha. Kak BHYTPUMBUIOBOW BUJ arpec-
CHBHOCTU OHa BpelHa B CBOEH OCHOBE, K TOMY € OHa OY€Hb IIMPOKO
pacmpocTpaHeHa, a 3TO JAejaeT ee ellle 0oyiee OIMacHOIM.

HampotuB, BHYTpMBUIOBasi arpeCCMBHOCTb MEXIY WHIMBUIY-
yMaMM He MOXeT paccMaTpMBaTbcsl Kak Marojioruyeckas dbopma o0-
IIECTBEHHBIX OTHOILIEHUI. DTO HaOMIeHue TeM 0oJjiee MOATBEepXKIa-
eTcsl, YeM OoJibllIe CTeNeHb 3aBUCUMOCTU 3TOU arpeCCUBHOCTU, CBOWM-
CTBEHHOI MTaHHOMY COOOIIECTBY, OT CTEMEHU MepCOHAIU3ALUMKU OTHO-
IIEHUA MEeXIy WHAUBUAYYMaMU ONHOTO W TOro Xe Buaa. KUBOTHBIE,
KOTOpbIE XHUBYT KOMITAKTHBIMU CTassMU (Ce€JIbb, 3SI0JUKU, JEMMUHTU
U T. J1.), MaJiO arpecCUBHBI, HO UX COJUAAPHOCTh AaHOHMMHA: OTHOIIIE-
HUS MeXIy HUMU He WHAMBUIyaTU3UpOBaHbl. B To BpeMs Kak To, 4TO
MBI Ha3bIBa€M JPYXOOU, MPETAaHHOCTBIO MEXAY ABYMS WA HECKOJb-
KMMM YEeTKO Pa3sfIUYMMbIMU WHIAMBUIAYYyMaMU, HaOJg0maeTcss y KH-
BOTHBIX C MOBBIIIEHHOUW arpecCUBHOCTBIO (Hampumep, y BoJKoB). UyB-
CTBa JIIOOBU W HEHABUCTU OJM3KU NPYT K APYry, 3TO JaBHO YTBEP-
KJIaeT HapoaHash MyapocTb. OmHako Tak ObUIO Jajieko He Bceraa:
HECKOJIbKO MWIUIMOHOB JIET TOMY Ha3al 4YYBCTBY NMPUBS3aHHOCTU M
JIIOOBU TIpeNIlIecTBOBaja arpeCCUBHOCTh (TaK, HANlpUMep, PEeNTUINM,
>KMBOTHBIE UPE3BbIYAiHO IPEBHUE, arpeCCHMBHBI M JIMIIEHBI YyBCTBA
MPUBSI3aHHOCTHU U JIIOOBU); CBSI3b MEXIY UHIAUBUIYYMaMU TOSIBISIET-
csl JIMIIb y KOCTUCTBIX PBIO, MTUIL M Y MJEKOMUTAIOLIMX, KOTOpbIe
MOSIBUJIMCH B HavyaJie TPETUYHOTO TMepuoja (rae-To MUJTMOH JIET TOMY
Hazaa), a BMECTEe C 3TUM TOSIBIISIETCS BO3MOXHOCTb OTHOIIIEHUIA, OC-
HOBaHHBIX Ha MPUBSI3aHHOCTU U JIOOBU. JpyrumMu cioBaMu, €cjiv ar-
PECCUBHOCTb MOXET CYIIeCTBOBaTh 0e3 JItoOBM, TO JIlOOOBb CYIIECT-
BOBaTh 0€3 arpeCCUMBHOCTU HE MOXET. ATPECCUBHOCTh, MEpPCOHaNIU3a-
1Y MEXMHIMBUIYYMHBIX OTHOIIEHWH, MPUBSI3aHHOCTh U JIIOOOBb —
BOT HAKOIUTEJbHAsI cXeMa 3BOJIOLIUHU.

Coo01mecTBa o€l 1 coo0mecTBa JKUBOTHBIX. CpaBHUTEIBLHbIE
xapaktepucTdkid. Kak TIpaBWJIO, 3THOJIOTM CKJIOHHBI TOJABEPrath CO-
MHEHUIO TTOJIMHHOCTh CPaBHEHUH, IMMPOBOIUMBIX MEXIY YeJIOBEUYEeCKHU-
MM OOIIEeCTBAaMU U COOOIECTBAMM KMBOTHBIX. be3yclioBHO, pa3indus
3eCh CYIIECTBEHHBI. B 4acTHOCTM, OIlEHKA 4YeJOBEYECKON JTUYHOCTHU
SIBJISIETCSI I€JIOM HEIMpPOCTBIM — TeM 0oJjiee 4TO B KaXXIOM OOIlecTBe
OHa pa3jndHa, W, 0ojee TOro, OHa He MOJKHA HM B KOEM cjiydae OBITh
pe3yJIbTaTOM KaKUX-IM00 PaCUCTCKUX TEOPUil, — M OHA HE IO3BOJISI-
€T HaM TOJIOXUTEIbHO KBaJU(MUIIMPOBATh CEJEKLIMOHHbIE pe3yJbTa-
Thl BHYTPUBMIOBOM arpeCCUBHOCTU: TO, YTO OOWUH W3 WHAUBUIYYMOB
Ooiiee cinab WM MeHee oJapeH, YyeM APYroili, BOBCE HEe O3HAJaeT, 4TO
OH 00peYeH Ha MCYE3HOBEHUE.

M Bce xe, HeCMOTpsI Ha 3TU pa3iMuMsl, HEKOTOPbIE CpPaBHEHUS
JomycTuMbl. YeoBeK KakK CYIMIECTBO, CIIOCOOHOE MBICJWTH, HE SIBJISI-
€TCsI, OJHAKO, a0COJNIIOTHO pa3yMHBIM; OH ellle — M3HavyaJbHO, a MO-
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KeT ObITh, HaBCerga — IMOAYMHEH CBOUM 3MOLUSAM. TakuMm oOpazom,
arpecCMBHOCTb MTIpaeT Bcerga OIMNpeeeHHYI pojb BO B3aMMOOTHO-
IIEHUSIX, KOTOPbIE OH TOAJEPXKUBAET C APYTMMU YEJIOBEUYECKUMU CY-
mecTBaMu. Tak Xe Kak M B MUPE XUBOTHBIX, 3Ta arpeCCUBHOCTb HE
BJieueT 3a coboil B 00si3aTeIbHOM Mopsiike Hacuiaue. Bo MHorux ciy-
yasix Mbl MUMeeM JeJo ¢ cybaumaliMeil Hacuiausi, Korga KOHGJIMKT
npeodpasyeTcsl B puTyaJbHbI 00psa. Korma ke KOHMJIUKT, HECMOT-
ps HU Ha 4TO, pa3pelraeTcsl ¢ IOMOIIbI0 HAaCUJIUs, TO TIPUMEHEHUE
€ro MOMUYUHSIETCS OOBbIYHO OMNpeNeSIEHHbIM MpaBuUaM: MPU U3YYEHUU
CHUCTEMbl BO3ME3JMSI Mbl YBUAMM, UTO MCTSIT HE BCJEINYIO, a CJemys
ornpeneNeHHbIM TipaBwiaM Urpbl. C Apyroil CTOPOHBI, JIOAU MpencTa-
10T OoJiee WM MEHEee arpeCCMBHBIMU WM HEUCTOBBIMU B 3aBUCHUMO-
CTHA OT COLUMOJOTUYECKUX PAMOK, B KOTOPBIE BIMUCHIBAIOTCSI UX OTHO-
LIeHUsI, a 3[eCh KaK pa3 M MMeeTCs] HEKOTOPBbI Mapajuieiu3M ¢
co00IlleCTBaMU XUBOTHBIX. BoOOIIIe-TO YeT0BEK HE MPOSIBISET MEX-
BUIOBOI arpeCCUBHOCTU: OOIIIECTBA OXOTHUKOB yOMBAIOT M3 HEOOXO-
JUMOCTH, TOYHO TaK Xe, KaK Mbl BbIpallliBaeM CKOT, YTOObI €ro
eCTh, a COBpPEMEHHbIE OO0llecTBa yIeJsIl0OT MHOTo 3a00T 3aliuTe |
COXpPAaHEHUI0 HEKOTOPBIX PEAKMX BUIOB WJIW BUIOB, KOTOPBIM yTpO-
KaeT MCUYEe3HOBEHHUE.

Me:xxoOIIKMHHAs BHYTPUBHUIOBAS arpeCCUBHOCTDL BBIIUBAETCS 4acTO
B IIpuMeHeHue Hacuiust. OHa UMeeT IIMPOKOe PacIpOCTpaHEHUE, He-
CMOTpsSA Ha MHOI'OYMCIICHHBIC CBUICTECJIBCTBA €€ BPECIHOCTH. KaK MbI
yXe TOBOPWJIM, BOWHA — 3TO BceoOllee siBJIeHUEe, XapaKTepHoe s
HCTOPUYECKUX 3MOX. BHYTpUBUIOBAsI arpeCCUBHOCTh MEXIY UHIUBU-
JyyMaMM BCTpEYaeTCs TOXE HEpeaKO, HO OHa 3HAYMTEJIbHO MeEHee
oIlacHa, Tak KakK OHa He BJIeYeT 3a co0Oii 00s13aTesibHOE MPUMEHEHNE
Haculusi. 3MeCh BCe 3aBUCUT €llle OT CTENEeHW COLMATbHON pa3HUIIbI,
CYILLECTBYIOIIEH MeXAy WHAMBUAYYMaMU: 4eM OOJbIIe pa3HUIA, TeM
Oosiee BepOSITHO IpUMEHEHUE Hacuiusl U HaobopoT. B camom meine,
Mbl YBUIUM, YTO, €CJIU B KaKOM-HUOYIb OOIIECTBE 3apOXIAETCH Ka-
KON-TO KOH(MIMKT MEXIy UHAUBUAYYMaMHM, TMPUHAMIEKAIIUMU K Of-
HOM U TOHM 3Ke TrpyIme, TO MPEeUMYLIECTBEHHBIM 0O0pa3oM 3TOT KOH-
(aukT Oymer peryJiumpoBaTbCsi MUPHBIMU MYTSIMM; HAINpPOTUB, KOraa
3TOT KOH(I)HI/IKT IIPOTUBOITIOCTABJIICT MHAWBUAYYMOB, IPUHAIJICXKA-
IIUX K PasHbIM TPYyIIaM, TO MECTb OyAeT HaGII0JaThCsI YacTO M Jaxke
o0s13aTenbHO. [IpuBeIeHHbBIE COOOpaXKEHNSI, KAK HaM KaXeTcCsl, T03BO-
JISIIOT JIy4llle OTBETUTh Ha BOIPOC O HEM30EXKHOCTU HACUJIMS B YeJiO-
BEYECKOM OOIIeCTBE.

§ 2. Hacuime B 4eIOBe4ECKOM OOIIECTBE
3mech BO3HMKaeT ABa Bompoca. [lepBhIil: Tak U yX HeM30eKHO

Hacwine? UM BTopoii: Kak OOBSICHUTH TOT (haKT, YTO OHO MMeEET HEeOdU-
HaAKOBOE pacHpoCTpaHEHME B Pa3IMYHBIX YeJIOBEUECKUX OOIIecTBax?
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A. Heuszbexcno au nacuaue?

Haxe ecid MpearnoJioXuTh, YTO HACWUJME BIIMCAHO B 4YeloBeye-
CKYI0O MPUPOJIY, TO, BEPOSITHO, OAHUM M3 CaMBbIX JYYIIUX JOCTUXECHUI
KYJBTYPHI ObIJIO OBl ero yctpaHeHue. B mepuon mexay 1946 r. u 1950 .
HEKOTOpbIMU amMepukaHckuMmu aBropamu (Tadtom, Anunckum, [an-
TYHIOM) ObUIM TIPEIOXEHBI MOJAEIU OOIIECTB, B KOTOPBIX MpECTyILie-
HUE U Hacuiue ObUIM Obl MCKJIIOYEHBI: B OOILEeM IIpeaiaraeMble CIIOCO-
OBl MpeaycMaTpUBaOT TOMOTEHU3AINIO (T. €. OMHOPOIHOCTh) KYJIbTYp-
HbBIX LIEHHOCTEe! U 3HAYMTEJIbHble UBMEHEHUS, Jaxe JUKBUAAIMIO TO0-
JINTUYECKOTO U COLMaIbHO-3KOHOMUYECKOTO HepaBeHCTBa. Teopus
. Cabo mo cBoeii mpupoje Gojee omucareibHa'. [10 MHEHUIO 3TOrO
aBTOpa, HAacCWJIME B CBOEW OCHOBE OMMPAETCS Ha IICUXOJIOTMYECKUE U
conosiornyeckue ¢hakTopbl (OHO B HAIIMX T€HaX, OHO BITMCBHIBAETCS B
3BOJIIOIIMIO YEJIOBEYECKOro Mo3ra). A 3TU (aKTOpbl 3aBUCSIT B OCHOB-
HOM OT CTEINeHU CIJIOYEHHOCTH Pa3JIMYHBIX MOATPYIIT JaHHOTO OOlile-
CTBa: YeM BBIIIIE€ 3Ta CILUIOYEHHOCTh, TEM cJiabee MPOSIBJICHUST HACUJIUS.
Hab6nonenue, Mexay npouyum, TMpaBUIbHOE: Najiee Mbl YBUJIUM, UYTO
€oo01IecTBa OXOTHMKOB M COOPIIMKOB Pa3jWYHbIX TUIONOB, KOTOpHIE,
Kak MpaBwio, 0oJjiee CWIbHO BbIpaxkaloT OOIIMHHBIN XapakTepeH, He-
JKeJIM COODIIeCTBA OCEJIbIX 3eMJICAEbIIEB, MPEANIOYNTAIOT pa3peliaTh
KOHMIUKTB MUPHBIMU criocobamu. Ho aHanu3 mpuyuH A0JXKeH ObITh
rIyoxe: CTerneHb MOHOJMTHOCTHM KaKoro-jubo oOulecTBa 3aBUCUT OT
coueTaHUsl MHOTHUX (DaKTOPOB, KOTOPbIE MBI JOJKHBI UIACHTUGDUIIUPO-
BaTh.

Ha Ham B34, 11000€ 00IIeCTBO, AaXkKe UHTEIPUPOBAHHOE, HOJIK-
HO OBITh 3HAKOMO C Pa3IuYHBIMU (hopMaMu Hacuiaus. MbI ¢ TOCTIOnU-
Hom @. BynaHoM’ monaraem, 4To Tenepb M HET CMBICIA PaccMaTpu-
BaTh OOILECTBO, TJie¢ HET HACWUJUSI, a BOT PaCCMOTPETb BO3MOXHOCTU
OTpaHUYEHUSI €ro MPOSIBJICHUNW — 3TO Apyroe jaejio. Mbl cUyuTaeM, 4To
€CJIN YK arpeCCUBHOCTh HeM30eXXHa, TO HACUJINE MOXET OBITh OrpaHU-
YeHO. ArpecCUBHOCTb HeM30eXHa MOTOMY, UYTO, KaK Mbl 3TO yXe BUIe-
JIM, Y4eJIOBEeK JI0 HACTOSIIIETO BPeMEHU He JI0Ka3aj, YTO OH MOXeT yrnpaB-
JISITb COOOM, PYKOBOICTBYSICh TOJIbKO CBOMM COOCTBEHHBIM DPa3yMOM,
HO, C IPYroil CTOPOHBI, MpeoOpa3oBaHHAsI arPeCCUMBHOCTh MOXKET OKa-
3bIBaTh CO3UIaTeIbHOE U OarogaTHoe Bo3zieiicTBMEe Ha obliecTBo. MTak,
arpecCUBHOCTh TpeACTaeT Mepen HamMu B oOpase ABYJMKOro fHyca: c
OTHOW CTOPOHBI, Mbl HE MOXEM OTKa3aTbCsl OT MPEUMYIIECTB arpec-
CUBHOCTHM, a C IPYroil — mM30exaTb €¢ HEAOCTAaTKOB.

OnHako He Bce O0IlecTBa arpecCMBHBI M XKECTOKU B OJMHAKOBOM
cTerneHu. B aToM cMbIC/ie aHTPOTIOJIOTUYECKUIA OMBIT HE TTOATBEPXKIAeT

" Cm.: Szabo D. Agression, violence et systemes socio-culturels: essai de
typologie // Revue de sciences criminelles. 1976. P. 383.

® Boulan F. Violence et societe //Revue de recherche juridique. 1981.
Ne 3. P. 342—352.

11.3aka3Ne1837.
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TEOPUIO, KOTOpasi CUMTAET, UTO COLMANBHBLIA IUTIOPATU3M SIBIISIETCS
dakTopoM, ompenessIOIIUM cTelleHb Hacwius. C OgHOI CTOPOHHI (M1
9T0 00Jiee BaxKHO, YEM YPOBEHb Pa3BUTOCTHU ILTIOpAIM3Ma), YUUThIBA-
eTcs TO, KaK K HeMY OTHOCSITCS TOCHOICTBYIOIINE TPYIIITLI B OOIIECTBE:
eCcJIM OH paccMaTpUBaeTCs KaK OJlarogaTHBINA (aKTop, TO OH He OymeT
CIIyXUTh T€HEPaTOpOM HAaCWIus, U HAoOOpOT. A C IpPYyroil CTOPOHHI,
STHOTpaduuecKkre HaAOMIOASHUST CKIIOHSIOT HAaC O0OpaTUTh BHUMaHUE Ha
Ipyrue ¢hakTopbl, KOTOpPbIe MBI Teeph U PaCCMOTPUM.

b. Ilpedpacnoaoixcennocmo Kk Hacuauro:
n00X00 C NO3UUUN PA3AUMHBIX KYAbMYD

DTHOorpaduyecKue JaHHbIE TTO3BOJISTIOT CAeIaTh 3aKII0YeHNE, YTO XOTS
BCSIKOE 0OI1IeCTBO MpuberaeT Kak K MUPHBbIM, TaK U K HACUJIbCTBEHHBIM
criocobam yperyampoBaHusi KOH(MIMKTOB, UCIOJb30BaHUE BTUX CIOCOOOB
JlaJIeKo He ONMHAKOBO. BMmecTe ¢ TeM, Korga BbIOOp B IMOJb3y BO3ME3IUS
yXe chenaH, OHO, B 3aBUCUMOCTM OT OOILECTBAa, OCYIIECTBISIETCS IIO-
pazHoMmy. [IprMeHeHre HacKIus U 3HAYeHUE COIMAAPHOCTU NTPU BO3ME3-
WU — BOT JBE MpOOJIEMbl, KOTOPblE HaM Terepb Halo PacCMOTPETh.

IIpumenenne Hacwmsi. HekoTopblie oOlllecTBa OTHAIOT MPEAIoY-
TEHUE MUPHBIM CIIOco0aM yperyJaupoBaHUsl KOH(MIMKTOB: UHACHIIBI 3yHU
(CeBepHass AMepuKa) WIM Xe MOYTH (OXOTHMKM U COOPIIUKU ILIOIOB
KoHT0) cuMTaOT UICTUHHBIM YEJIOBEKOM TOTrO, KTO YMeEeT u3beraTb ccop.
YV npyrux xe (3aMOuiickue HaemOy), Hao0OpOT, KOH(MJIMKT 3aHMUMaeT
Ba)XHOE MECTO B MOJUTUYECKON U COLMATIbHOM XU3HU, U OHU TIpubera-
I0T K BO3ME3IUI0 OYeHb YacTO. YCTaHOBUTh KaKylO-JIU0O 3HaUYUTEb-
HYIO CBSI3b MEXIY 3TUM Pa3HbIM OTHOIIEHUEM K HACWIWIO U OUOJIOTU-
YeCKMMU AAHHBIMU HE IMPEACTaBUIOCh BO3MOXKHBIM (XOTSI HEKOTOPbIE
Haponbl 60Jiee BOMHCTBEHHBI, Y€M IPYrue, MPUYMHY 3TOTO HYXXHO HC-
KaThb He B WX (PU3UOJOTMHU, a B UCTOPUM U B CHCTEME LIEHHOCTEM,
KOTOpYI0 OHM cebe cosnanu). TakuMm 06pa3oM, HyXKHO OPHUEHTHPO-
BaTbCSl Ha HCCleIoBaHME (PAKTOpPOB, KOTOPbIE HMMEIOT OTHOLIEHUE K
KyJbTYypE.

CylllecTBOBaHWE HEKOTOPBIX (haKTOPOB MHCTUTYLIMOHAJIBHOIO Xa-
pakTepa, Kazajloch Obl, JOJXHO CIOCOOCTBOBaTb MUPHOMY YpEryju-
POBaHUIO KOH(MJIMKTOB, a UX OTCYTCTBUE, HA0OOPOT, Mpeanosaraer 60-
Jiee JyacTtoe MpuMeHeHue Hacwiusl. TakuMm o0pa3oM, MPUCYTCTBUE TPETh-
€li CTOPOHBI, CITIOCOOHOI MPUBECTHU YXOTSI PUHSTH 3TO MUP-
Hoe pelleHue (Cyabsi, MOJUTUYECKasl BJIAcTh), ObUIO Obl MOJTOXUTENb-
HBIM (PaKTOPOM.

BmemmarenbcTBO TpCTbCfI CTOPOHBI U mem bonee rocygapCTBCH-
HBbIX y‘{pC)KI[eHI/Iﬁ MOIJIO ObI OI'paHN4YUTh NMPUMHCHNE HACUJIMUA. 30ECH

' CM.: Roberts S. Order and Dispute. An Introduction to Legal Anthro-
pology. N.Y. 1979. P. 54.
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MPOCMaTPUBAETCSI KIACCUUYECKUN TE3UC 3BOJIOIMOHU3MA, K KOTOPOMY
4yacTo mpuberaloT UCTOpuku mpaBa. Ho 3TOT Te3uc mo MeHbIleir Mepe
HETIOJIHBIA U MOXET OBbITh B CUJIy 3TOTO JaXXe HETOYHBIM.

C onHOI CTOPOHBI, 3THOrpaduyecKue JaHHBIE IMOKa3bIBalOT, YTO
MHOTME OOIIeCTBa, OTAAIOILIKME MPEANOYTEHNE MUPHBIM CIloco0aMm ype-
TyJIMPOBaHUSI KOH(MJIUKTOB, COBCEM HE 3HAIOT WU 3HAIOT OYEHb Majio
CIOCO0OB YpeTyIUpOBaHUSI KOH(MIUKTOB MyTEM BMEIIATEIbCTBA TPEThEU
CTOPOHBI.

C Ipyroii CTOpOHBI, B OOHOI M3 CBOMX KpYIHBIX cTtateili K. @. u
C. C. Orrep6eitHbl' 10KA3bIBAIOT, YTO HET CBSI3M MEXAY YCUJIEHUEM
LIEHTpaJIU3alM1 BJIACTU U BO3MOXHBIM KOJMYECTBEHHBIM CHUXKEHUEM
AKTOB BO3ME3NNA, KAK ATO MOKA3aHO B HICKECIENVIONIEH TaOauIe

Crenens nenrpanuza- | Koxuuecrso obmecrs, or- Konuuecrso obiiecTs,
KM DONHMTHYECKOHR | AaiMX NpeAloYTreHue OTHAICIIMK TIpennoyuTe-
BJIACTH MMPHBIM criocobaM ypery- HME HACHNbLCTBEHHBIM

JMPOBAHUA KOH(MIMKETOB cniocobam yperyaupo-

BaHMA KOHQ)JIHKTOB

Bricokasn 7 11
Huskan 13 20
Htoro 51 obGmiecTBO

Ectp u npyras mMpoKO M3BECTHas TMIIOTE3a, COMIACHO KOTOPOM
MpearojaraeTcsi, 4To Tak KakK BOWHa yCUJMBAeT BHYTPEHHIOW CILIO-
YEHHOCTb OOIIIeCTBa, TO B CaMbIX BOMHCTBEHHBIX OOIIECTBAX JOJKHBI
Obl UMETh MECTO HACWJILCTBEHHBIE CITOCOOBI yPeTyIUPOBaHUS KOH(IUK-
TOB MeXAy uX rpynmnamu. Mtak, mnaHHOe MccaeaoBaHue TOXEe yCTaHaB-
JIUBAET JIMIIb OTHOCUTEJbHYIO CBSI3b MEXIY 3TUMU XapaKTepUCTUKA-
MU. DTa CBSI3b MPOCMATPUBAETCS TOJHKO B BOMHCTBEHHBIX OOILIECTBaX,
Ie UMEeTCs] BHYTPEHHSIS MOJUTUYECKasl BJIACTh C CUJIBHOW LIEHTpaIn-
3anueii. O0IIecTBa XXe Co CJ1aboi MOJMTUIECKON BIACTHIO MOTYT IPO-
SIBJISITH SIPKO BBIPAXXEHHYIO CKJIOHHOCTb KakK K MECTH, TaK U K BOIiHe.

Takxe JIerKoO MPOCMaTPUBAETCS CBSI3b MEXAY HEKOTOPbIMU (ak-
TOpaMHu 3KOJIOTUYECKOTro XapakTepa M NpUMeHeHWeM Hacwius. Tak,
Hanpumep, Pannamnopt HacTamBaeT Ha TOM (akTe, UYTO €CluM Hacelie-
HUE CUMTAET, YTO TEPPUTOPHUS, UMEIOIIASICS B €ro pacropsiKeHUU, He
YBEJMYMBAETCSI, TO 3TO MOXET BBUIUTHCS B pPa3U4YHbie KOHQMIUKTHI,
MIPUBOASIINAE K TOMY, YTO OfHA rpyIma OyaeT JuIlleHa BJIaJeHUS 3eM-
Jieil HaCUJIbCTBEHHBIM CIIOCOOOM B TMOJB3Y Apyroi. Utak, ¢ omHoil cTo-
POHBI, HaJIO Obl OOBSICHUTD, MOYEMY TaKOW TUM KOHMJIMUKTA pellaeTcs ¢

' Otterbein K. F., C.S. An eye for an eye, a tooth fora tooth // American
Anthropologist. 1968. Ne 2. P. 277—289.

1
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OoJIbIIEN OXOTOW HACWJIBCTBEHHBIM CIIOCOOOM, a HE OPYTMMM METOa-
MM, HO, C JIPYTOii CTOPOHBI, CYIIECTBYET OOJbIIOE KOJMYECTBO alle-
(anbHBIX («Oe3raBbIX») OOIIECTB, TJ€ CIOPhI, CBSI3aHHbBIE C UCITOIb30-
BaHUEM 3EMJIM, PEIIAIOTCS MUPHBIMU METOJAMMU.

OTU pas3invyHble TEOpUU, KaK Mbl BUIWM, COBCEM HEIOCTATOUYHbI
IUJIST OObSICHEHUSI paccMaTpuBaeMbIX siBiaeHuid. EcTe u apyrue, rae naH-
HbIE BOMPOCHI paccMaTpUBAIOTCS TIyOXKe.

BHavane 3ametM, uto, coracHo C. Pobeprcy', cTerneHb HacHIMs
3aBUCHUT OT XapakTepa KYJbTYPHBIX LIEHHOCTE, CBOMCTBEHHBIX JAHHO-
My OOIIECTBY: KOIma TaM OTHaeTcs IPEAroyTeHUue WHAUBUAYATU3MY,
KOHKYPEHIIMHU, arPECCUBHOCTU, TO MEXUHAMBUIYYMHOE HACUJIUE UTPAET
BaXXHY0 poJib (KaK 3TO MOKa3bIBaeT MPUMEDP aMEPUKAHCKOTO OOIIECTBA).
C npyroe CTOpPOHBI, €CIM MEXWUHIWBUIYYMHOE HAacUJIUE€ WMEET TOBbI-
IICHHBIA XapaKTep, TO B OTHOILICHUSIX MEXIY ITOATrpyIIIaMH 3TOrO 00-
LIECTBA OHO OYIET MPOSIBASATHCS TOXE 00jiee MHTEHCUBHO (KaK 3TO TO-
Ka3blBaeT MpUMeEpP MHOrouucieHHbIX obiecTB HoBoii I'BuHen). OmHako
3/1eCh MBI TOJbKO KOHCTaTUpyeM (baKThl. 3agafrMcsl BOITPOCOM: CYIIIe-
CTBYIOT JI1 (DaKTOpBI, ONpEnessIonie KyJbTYypHBIM BBIOOP OOIIECTB B
MoJb3y WM B yuiep0d Hacwiuio? MOXHO MpUBECTU IBa MpUMEpa.

IlepBblii OTHOCUTCSI K TUIY OpeaHU3AUUU CeMbl: WVCCIEAOBAHUS
K.®. u CpuMep aMTepOEeiTHOB yCTAHABIMBAIOT YETKYIO CBSI3bh MEXKIY Yac-
TOTOM MIIEHWI W TUIIOM OOIIEeCTBa, Te TOCMOACTBYET MPUHIIMIT Opra-
HU3ALUUA MYXCKHX JOMOB, Oylb TO MATPWUJIOKAJIbHBINA TOM (MO MECTy
OTLIAa, MyXa), aBYHKYJOJOKAJbHBINA (IO MECTYy ASIAW WJIM TETU) WU
BUPUJIOKAJIbHBIN (3pesibiX 1oHoleit). CBs3b MpocMaTpUBaeTCs YeTye,
eciu K 3ToMy (hakTopy (a OH ocTaeTcs IJIaBHbIM) H100aBUTH (haKToOp
MOJIUTUHUU. 311eCh, HA0OOPOT, CTeNEHb BEPOSITHOCTU MILEHUS MaaaeT B
3aBUCUMOCTH OT OopraHmsanivu CEMbU, a UMCHHO. B MOHOIraMHOM 06me—
CTBE, YKCOPUJIOKAJIbHOM (€ TJIaBEHCTBO MPUHAIJIEXUT }KCHH_[I/IHG)
MAaTPUJIOKATBHOM (IO MECTY KUTEIbCTBA KEHBI) WIM HEOJOKATBHOM',

HaJIMYue | OTCYTCTBUE
MIIEHUs | MIIEHUs

[arpunoxaabHble M TOJIUTMHUYHBIE OOIIECTBA 11 4

[onuruHWYHbBIE WM MATPUIOKATIbHbBIE OOIIeCcTBa 6 10

Hu nonuruHuyHble, HY MaTPUIOKaIbHbIE OOIECTBA 5 14

Hroro 50 oOwrecTB

B OeicTBUTENBbHOCTU MBI 3HAacM, 4YTO 0oJblIasl YacTh YeJoBeYe-

' Roberts S. Op. cit. P. 157.
>CwMm.: Otterbein K. F., C. S. Op. cit. P. 1475.
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CKUX OOIIECTB yHpaBJIsIE€TCSI B COOTBETCTBMM C IPUHLIMUIIOM MYXXCKOTO
TOCIIOJICTBA M YTO BOEHHAasl AESATEJIbHOCTb 4Yallle BCEro — yAesl MyX-
yuH. Korma opraHu3zalivsi JOMOB CIIOCOOCTBYET OOBbEIUHEHUIO B TPYM-
bl UHAWBUAYYMOB MYMCCK0O20 NOAQ TIO TIOKOJEHMSIM, TO ITOSIBJISIIOTCS
OpaTckue OOIIMHBI MU OHMU 00Jiee CILUIOYEHHO M OBICTPO MOTYT pearupo-
BaTh, U3 YYBCTBA COJUIAAPHOI MECTU, HAa MPOSIBIEHUSI KAKUX-JIUOO T0-
CSITATEJIbCTB MPOTUB OJHOIO M3 UX YJIEHOB, €CJIU T0CJE CBOEU XKEHUTh-
Obl OpaTbsl XUBYT pSAOM IPYr C OPYTOM M CBSI3aHBl MEXAY COOOM
OOIITHOCTBIO XKM3HEHHBIX MHTEPECOB. DTa COJMAAPHOCTD HPOSBIISICTCS
0ojiee CWIBHO, €CJAU MYKUYMHBI TIPOUCXOASAT OT MOJUTMHUYECKUX Opa-
KOB. B MoJMIMHUYECKUX OOIIEeCTBaX ChIHOBEH KEHST OOBIYHO MO3IHEE,
HEXeJIW B MOHOTAaMHBIX OOIIleCTBaX: TaKMM 0O0Opa3oM Oymyiivue OpaThs
BOCIIMTBIBAIOTCSI BMECTE B TeUueHUE Oosiee MIMTEJIbHOro mepuoaa, 4to
MpeArnonaraeT yKperleHue B HUX IyXa COMMIApHOCTH'. MoXHO N06a-
BUTb TAKXE, YTO MPU CPABHEHUU PA3JIUUYHBIX KYJbTYD CO3HAETCS OIILy-
LIEHWE, YTO HNAaTPUIIOKAJIBHOCTh ACCOLMUPYETCS C BHYTPEHHEN BOMHOM,
a MaTpWIOKAJIbHOCTh — C BOMHOI BHEIIHEH.

Bropoii mipuMep OTHOCUTCS K COUUAAbHO-IKOHOMUHECKOMY HMUNY
opeanusayuu obwecmga. OOBIMHO TIOJTYKOYEBbIE WJIM KOYEBbIE OOIIe-
CTBa OXOTHUKOB M COOMpaTesiell OTHAIOT MPEANOYTEHUE MUPHBIM CIO-
cobaM yperyJnpoBaHUs KOHMIUKTOB; 3TOTO HE CKaXXellb 00 00IIecT-
BaX OCEJIBIX 3€MJICIEIIbIICB.

CamMu KoueBBbIe OOIECTBA OXOTHUKOB M coOMparesieil comepxar B
cebe MHOIO TOrO, YTO CIOCOOCTBYET MUPHOMY YPEryJrpOBaHUIO KOH-
¢nukToB. C OOHOI CTOPOHBI, 3TU KOHGIUKTH B TaHHOM CJlyyae yxke
KacaloTcsl TOIbKO MPOoO0JeM CEMEWHOTo MOpsiiKa WIM BOMPOCOB MOCTY-
na K MaTepUalbHBIM 0OjiaraM, B TO BpeMs KakK B OOIIECTBAaX OCEMJTbIX
3eMJIE/ICNIbIIEB CYIIECTBYET OoJiee CUJIbHAs MACHTU(MUKAIINS WHINBH-
IyyMa WJIM TPYyMIbl JIOAEW Ha KaKOW-TO TEPPUTOpPUU; OoJiee SIPKO
BBIpaXXEHHBI XapaKTep MMeEeT W TEeHACHUUS K WHIWBUAYyaTU3alUU
COOCTBEHHOCTH, YTO CO3[AET TPEANTOCHUIKY JIJISI TOTIOJTHUTETbHBIX KOH-
(JIMKTOB U CIOCOOCTBYET Pa3BUTUIO arpeCCUBHOCTH.

KcraTtu, xoueBoit 00pa3 XXKM3HU TMO3BOJISIET WHINBUIyYMaM, Haxo-
ISIIMMCS B KOH(MDIUKTE, pa3pelraTh UX CIOp IyTeM B3aMHOTO yaajie-
HVS IPYT OT Ipyra, a He IIyTeM CTOJIKHOBEHMS: KaK IMOKa3bIBalOT 3THO-
rpapuyeckue HabOMOACHUS, pa3doeraHnue B pa3Hble CTOPOHBI — 3TO HaU-
boyiee MPHUEMJIEMBII CITOCOO YpeTyIMpoOBaHUSI KOHMIMKTOB (OemywH-
cKasg MocJoBUIIA TiacuT: «HYToObl COMM3UTH HAIM Cephalla, pacKUHEM

" Onnako Mbl, BMecTe ¢ C. Po6epTcoM, MOXeM OTMETHTb, U4TO 3Ta TEOPUsl
ocTaBJIsieT Bompoc 6e3 oTBeTa. B obiiecTBax, Ije rocroiCTBYIOT MYXCKHE I0Ma,
MMEIOT MECTO OYCHb CHIIbHBIC IPOSIBICHHUS HACWINS MEXIY WHIWBUIYYMAMU
OIHOM M TOH Xe TPYIIIEI, B TO BpeMs KaK, MCXOISI M3 TOTO, YTO IIPEApacIosio-
JKEHHOCTb K MILIEHUIO MEXIY IpYyIIaMu 00BSICHSICTCS BBHICOKOM CTENEHBIO CO-
JIMIAPHOCTH KAXIO0r0 U3 3TOM TPYMIbI, ObUIO ObI H%pMaHLHO OXUAATh TOTO,
YTOOHBI Kaxaasl TpyIa MpearouynTaia MAPHBIE CIIOCOOBI YPETyINPOBaHUS CBO-
MX BHYTPECHHUX KOH(INUKTOB.
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rnojaJibliie APYr OT Apyra HalllM IIaTpbl») MPU YCAOBUMU, 4YTO OKpPY-
JKalolasi ecCTeCTBEHHasl cpefia He OuYeHb BpaxkiaeOHa (0OXOmHbIE MYTHU
HCIIOJIB3YIOTCS TUIEMEHaMU Xa3aa B TaH3aHWU, a BOT KPECThsIHE Tje-
MEHM KYHT B MycTbiHe Kasaxapu cTpeMsTcsl Tpexie Bcero uzoexarb
packoJa rpyIbl U OBICTPO TacsIT CCOPbI BO U30eXXKaHUE TOro, YTOObI

OHM JOCTHUTAJIM HaWBBICIIEro Hakaja). Ho Bo Bcex ciydassx MUpPHBIiA
Croco0 yperyJnupoBaHust KOH(QIMKTOB OAEPXKHUBAET BEPX: €CIU IKOJIO-
rMYecKue ycJIoBUs MO3BOJISIIOT, TO MOXHO pa30exaTbCs B pa3Hble CTO-
POHBI, a €C/IM HEeT, TO KOH(MIUKT pelnaeTcs: 6e3 MpuMeHeHUsT Hacuus,
4yToOBI M30exXaTh packoja rpynmbl. [ITpuyeM KOHGIMKTHI pa3pelniamT-
cs caMMMM y4YyacTHMKaMM 0e3 BMelllaTelbCTBa TpeTbell CcTopoHbl. U
Hao0OpoT, B 0OIlIeCTBaX OCEIJIbIX 3eMJIeBJIalesblieB 3TO BMellaTelb-
CTBO (B OoJjiee WM MeHee MPUHYAUTENbHON (opMe — B 3aBUCMMOCTU
OT BbIOpaHHOI (OPMYIUMPOBKM) BCTpevyaeTcsl ropa3fno Oojiee 4acTo;
W3rHaHUE WM pa3deraHue B pa3Hble CTOPOHBI BCTPEUAIOTCS ropasio
pexe, TaKk KaK OHM 4YacTO BJIEKYT 3a coOOl OoJjiee TsKejble MOCIeICT-
BUSI, YeM B OOIllECTBaX OXOTHUKOB M cOOMpaTesieid.

C npyroii cTOpoHBI, 00pa3 XXKM3HW KOYECBHUKOB HAKJIaAbIBaeT HA MX
00111ecTBa OTIIEYAaTOK TMHAMWYHOM M COBEPIIEHHON OOIIMHHON OpraHM-
3allMM: ITOMCK IWYM, KaJeHIaph W IIyTM MUTpalldil — BCE 3TO 3aBUCUT
OT pellleHMIi, KOTOpble IPUHUMAIOTCS COO0Ia, B TO BpeMsI KaK OCeJIbIit
o0pa3 KM3HU, €CIM OH TOXE perjlaMeHTUPYETCS KAaKMMM-TO KOJIJIEK-
TUBHBIMUA 00SI13aTEILCTBAMU, JaJEK OT 3TOr0 COBEPIIEHCTBA. boiblas
YacTh BPEMEHM B KOYEBBIX OOIIECTBAX yIeJSIeTCS KOJUIEKTUBHOI TOOBI-
ye IU4YM U pasfesly IUILKU, YTO CaMo 110 cebe BIIsIeTCs podMIaKTUKOM
MPOTUB BO3HUKHOBEHUSI KOHMJIMKTOB: JIyyllle pa3faeJuTh KaKoe-To OJia-
ro, HeXXeJU 3aBjafeTh M. ZK3HeHHasl BAXXKHOCTh (paKTopa MHTErpaliuu
B TPYIIIy TOBOPUT O TOM, YTO COLMAJIBHO-TICMXOJIOTMYECKNE CAHKIIUU
(nopuiaHue, BLIFOBOP, HACMEILIKA, BpeMEHHOE U3THAHUE; TaK, Y UHYUTOB,
HaIllpuMep, CYILIECTBYET OObIYaii HapekaTb BOpa MMEHEM, MCXOAsd U3
Ha3BaHUs MOXUIIEHHOM BelllM, WJIM Xe OOJIbllle He 00pallaThbCsa K HEMY
CO CJIOBaMHM, KOTOpPbIC YKa3bIBalOT Ha €r0 POICTBEHHBIC CBSI3M, YTO Ha-
IIOMUHAET Hallle OTpeYEHME), SVKASIINECS Ha YYBCTBE CThIJAa U Ha BbI-
CMEVBaHWM, JOJKHBI OBITh MHOTOUMCIIEHHBIMU U 3P PeKkTuBHBIMU. Ha-
puMep, B IUIEMEHU MOYTH ITOBeIeHME BUHOBHOTO M300paXkaloT XKecTa-
MU B KapuMKaTypHOM BUE, Y UHYUTOB, HaIIpUMep, IJIs ypeTyJIMpOBaHUS
HEKOTOPBIX KOH(MJIUKTOB IMPOBOASTCS IIE€CEHHBIE COPEBHOBAaHMS: M00e-
JIIUTEJIEM SIBJISIETCSI HE 00s13aTeIbHO TOT, KTO MpaB, a, CKOpee, TOT, KTO
CMOXET IOOWTBCS TOrO, YTOOBI €ro MPOTHMBHUK ITOTEPSI CBOE JIMIIO.
MbI yXe 3HaeM, 4TO ITOIOOHBbIE IECEHHBbIE COPEBHOBAHMS CYILIECTBOBA-
JIM TIaBHBIM OOpa3oM B apKTUYECKMX 30HaX, IJie OKpyXKallasi cpeaa
OYeHb CypoBa M T HaOmomanach camasi oonblast AeMorpaduieckas
OrpaHUYEHHOCTh , a 3TO, B CBOIO OuYepelb, IMOTYEPKUBAET BaXKHOCTH

"CM.: Rouland N. Les modes juridiques de solution des conflits chez les
Inuit // Etudes Inuit. 1979. Ne 3. P. 96—101.
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5KOJIOTMYECKUX (aKTOPOB B BEIOOpPE CIIOCOOOB YPEryJIMpPOBaHUS KOH-
¢aukToB. 1 HA000pPOT, B 0OOIIECTBAX OCEIIbIX 3eMJEAC/IbLICB OXOTHEE
mpuberaloT K CAaHKLIMSIM, KOTOPhIE 3aTparuBamT (pU3NIECKOe JIUIIO MU
MaTepuajabHble 0Jlara Kakoro-imoo WHIUBUAyyMa.

MBI 31ech BO3AEPKUMCS OT YIPOIIEHHONW cXeMaTU3alluy Iyaan3-
Ma, CYIIECTBYIOIIETO MEXAY KOYEBBIMU M OCEIJIBIMU OOIeCTBaMM: Ha-
CUJIME CYILIECTBYET M Y KOYEBHUKOB (yOMIICTBA YacTO BCTPEYAIOTCS Y
OemyrMHOB M MHYWTOB), a 3eMJICIEJIbIIbI JajJeKO He Bcerma ImpuberaioT K
cuje MpU pas3pelieHU CBOUX KOH(MIUKTOB. OJHAKO MOXHO OTMETUTb,
YTO IIPEIpPacIIONOKEHHOCTh K HACUJIMIO OOJIbIIE OTMEYAeTCs y BTO-
PBIX, HEXEJIM y NEPBBIX.

CylecTByeT U Apyrasi pa3HOBUIHOCTb HACUJIUS: 9TO HacUIue, KO-
TOpOE 3aBMCHUT OT CTCICHU COJMIAPHOCTH JIIOACH MPU BO3ME3IUU.

CreneHb COMIAPHOCTH JIIOAEH Ipyu Bo3Me3auu. B HEKOTOPhBIX CITy-
yasx, a 3T0 ObIBaeT KpailHe peaKo, MecTh He cymiecTByeT. M 3TO Kaca-
eTcsl OOoJbIIe TPYIIN JIIOIEH, HEeXeIU OTAeJbHBIX MHANBUAYYMOB. MTaK,
WHOTIA TPYMIIBI JIIOAEH ITPOCTO SIBISIIOTCS HEOCBEHOMJICHHBIMU B JTaH-
HOI 00JIaCTH, 1 TOrAa, COOCTBEHHO T'OBOpsI, «IPyIMIla MECTH» KaK TaKo-
Basl HE CyIIeCTByeT (KOHEYHO, KaKasi-TO ceMelHasl TpyIlrna CyIecTBY-
€T, HO OHa BeIb HE MOXET MCTUTh KOMY-TO M3 CBOMX WieHOB). Tax,
Hampumep, 3(PUOIICKUE TaMO MOTYT CUMTAThCs «OOIIECTBOM, TH€ HET
MEeCTH», a ACHCTBUS, KOTOPhIE MOIJIM OBl CIIPOBOIIMPOBATh €€, MOJKHbI
CAaHKIIMOHUPOBATHCS BCEU OOIIMHOIM.

Ho B OONBIIMHCTBE CiydyaeB 3TU TPYMIIBI MECTH CYILIECTBYIOT U
pasMephl 3THUX TPYIIl ONHOBPEMEHHO OIPENesIsiOT I'paHWIIBI MECTH.
CymiecTByeT o0Iee IpaBUJIO IS BCeX OOILIECTB, KOTOPhIE 3HAKOMBI C
MECTbIO, KaKoii Obl HM ObLIa CTEeIIeHb MX MPEApPacHoJOXEHHOCTH K
HACWJIMIO: MECTb MOXET MMETh MECTO TOJBKO MEXIY pa3sHBIMHU TPYII-
MaMM, a He BHYTPU OIHOIl U TOii e TIPYIbl, TaK KaK B MPOTUBHOM
cllyyae CYIIECTBYeT OIpOMHasl OITAaCHOCTb pacmaja IocienHei. Bor
noyeMy, Harpumep, mwiemeHa Macca (Kamepyn, Yan) paspemnaroT 4jie-
HaM OJHOTO KJaHa TOJIbKO MOEOWHKM C ITaJIKOM, YTO MOXKET ITOBJIeYb 3a
co0OI TOJIBKO JIETKME paHEHUs, U He AOIyCKAalOT MECTH, B TO BpeMs
KaK MeXIy KJIaHaMW BO3MOXHO IPUMEHEHUE NPOTUKOB, a 3IeCh yXe
MPOJIMBAETCSI KPOBb M COOTBETCTBEHHO pOXKIaeTcsi MecTh. MIMeloTcs u
JIpyrue orpaHuYeHUsI, UMEIoIIe ocoOblii XxapakTep. HekoTtoprlie 3 HuxX
KacaloTcsl HeTIOCPEACTBEHHO MOBEIECHUSI CAaMUX YIaCTHUKOB KOH(IIMK-
Ta. MOXET CIyduThCS TakK, YTO TPYIIIIa ITOCUMTAET OJHOTO M3 CBOMX
YJICHOB YpEe3MEPHO BOMHCTBEHHBIM M OTMEXYETCS OT Hero, Oyab TO
OOVXEHHBIN WM OOMIYUK. Y MHYUTOB, HAIIpUMeED, €CJIN KaKOe-TO JIMIIO
CHCTEMATUYECKM COBEpIIAeT PEUMINB WIM CTAHOBUTCS BMHOBHBIM B
0C000 TSIKKUX MPECTYIUIEHUSIX (KOJIIOBCTBO, HAIIPMMEpP), OHO paccMar-

'CM.: Verdier R. Lesystemevindicatoire. Esquisse theorique //Venge-
ance.T. 1. Paris, 1980. P.20—22. Yxkac nepea rpaxnaHcKoi BOWHOI, Bcerna
BOCIIPMHUMAEMO BHAIIIMX COOCTBEHHBIX00IIIeCTBAXKAKHEITOXYIIIIEeE, IeM
Boﬁg)ia C MHOCTPaHHOM IepXKaBOM, pa3Be MMEET HE TO XK€ CaMOE TPOMCXOXIE-
HUe?
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pUBaeTCsl KakK OMACHBIA 3JEMEHT, U COOTBETCTBEHHO €ro IpyIia U Bce
OOIIECTBO B 1IEJIOM pElIalOT OT Hero m30aBUThCS. B maHHOM ciydae
BUHOBHBIN 100 MOABEpPraeTcsl M3rHAHUIO (Y HUX 3TO HAa3bIBAETCS K-
UmMyK, 4YTO O3HAYAeT YXOH, U SBISICTCS CMHOHUMOM CaMOYOWIICTBA),
00 OOIIMHA Ha3HAaYaeT dK3eKYTOPOB, KOTOpbIEe, KaK MPaBUJIO, SIBJISI-
10TCS OJIM3KMMU POICTBEHHUKAMY BUHOBHOTO, a 3Ta MPEAOCTOPOXHOCTh
pa3yMHa M HallpaBjJcHa Ha TO, YTOObI Ha 3TOM OCHOBaHMUM M30eXKaTb B
OyaylieM BO3MOXKHON MECTHU.

Bripoyem, pa3mephl TPYII, 3aTPOHYTBIX MECTBIO, B pa3IMUHBIX 00-
LIECTBAaX HEOAMHAKOBBI. B OqHMX clTydasx MCXOmHAas TPYyIIa BCeraa ogHa
M Ta Xe, Oymb TO LB KJIaH WM TIOOKJIAaH, pol WU BeTBb poaa. B
JIPYTUX CJIydasix 3TU pa3Mepbl KOJEOIIOTCS B 3aBUCMMOCTU OT COLM-
aNbHOM JUCTAHLIUM MEXIY OOMTUYMKOM M OOMKEHHBIM: y GeTyMHOB, KO-
Ia youiila mpUHAIIEKUT BPAXKECKOMY WIA 4YyXKOMY IUIEMEHU, IIIeMs
XKEepPTBHI TOJHOCTBIO paccMaTpuBaeTCsl KaK OOBEKT MECTU; eClIU pPedb
UIET O JAaHHUKE WIM O COIO3HMKE, TO OTHOILIEHUS MECTU PAaCIIPOCTPaHsI-
IOTCST TOJIbKO Ha ONMKANIINX eIMHOKPOBHBIX YYACTHUKOB KOH(JIUKTA.

Pa3nen 3. CnocooObl pa3penieHuss KOH(JIMKTOB

Kak mpaBuio, mocjie Toro Kak BO3HMKAeT KaKoh-1ub0 KOHQIUKT,
ISl TOTO, YTOOBI €T0 Pa3pellnTh , HaLO MPOMTU Yyepe3 ABa 3Tama: mep-
BBIIA — 3TO KOTJa yYaCTHUKU KOH(MIMKTA MbITAIOTCS HAWTU MPOLEIypY,
C TIOMOIIBIO KOTOPOl OHU MOIIM OBl MPUUTU K OOOIOJHOMY COIJIACHUIO B
paspellieHU KOH(MIUKTHOW CUTyalluM, U B MOJAEPXKKY CBOUX MPETEH-
3Wil BBIIBUTAIOT PSIJ MOKa3aTeJIbCTB; BTOPOW — KOTAA pelleHUue WIn
CaHKIIMS MO CIMIOPHOMY BOIPOCY MPUHMMAETCS B KOHIIE 3TOM Mpolery-
pbl. lamee, HaM MPENCTOUT COCTaBUTh TUIOJIOTHIO 3TUX MPOUEAYp U
JI0Ka3aTeJbCTB U PAaCCMOTPETh BOIPOC O TOM, KakK 3aBepIIaIOTCS KOH-
(hAUKTHI.

§ 1. Tunojiornu mpoueayp yperyJupoBaHus KOH(JINKTOB

PaccMoTpuM HeckoJIbKO TUMTMYHBIX cuTyanuit. Camasi nmpocTas co-
CTOUT B TOM, UTO MPUMEHSIETCS HACUJIUE, IIOTYMHEHHOE OTpeaeIeHHbIM
npaBuiaM (CUCTEMa BO3ME3IMA); B APYIMX CUTyaUUsIX HACUIME 3a-
MPEUIEHO; HAKOHEll, HepeIKHU Cly4yau, Korja Hacuiue TpaHchopMUupo-
BaHO B puTyajibHble oOpsiAbl. K TpeThell KaTeropum OTHOCSTCSI, Ha-
MpuMep, TMEeCEHHbIE COPEeBHOBAHUS WHYUTOB (BOCTOUHBIE Oeper I'peH-
JIaHIMM) U TUBOB (ceBepo-BocTouHass Hurepust); 60Kcepckue nmoeauHKu
M oOMeH B3aMMHBIMM yrnapamu (Tarda 003 y MecTHbIX xkuTeiaeil Ho-
Boli I'BuHem); OropuTUIIA-10JI0 Y aOOPUTeHOB OCTpOBOB TpoOpuaH (Korma
KOHGIMKT MEXIy TPyIIaMu TPO3UT BOT-BOT NMEPEUTHU B CTAaWIO MECTH,

' B NMpoTHMBOIMONOKHOCTb PACIIPOCTPAHEHHOMY MPENPACCYIKY, YpPery/u-
poBaHMe KOH(IIMKTa — 3TO COBCEM He 00s13aTeTHHO BBIXOMI M3 HET0: KOHMIKT
MOXET TIPOIOJIKATLCS WM M3MEHHUTh (DOpMY Jaxke Iocsie TIPUHSITUS pelle-
HVST, TIPSATIONAraloIlero ero MpeKpalieHIe.
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IO COBETY OIHOINO M3 BOXIEW ONHA M3 IMPOTUBOOOPCTBYIOIIMX TPYIII
npejiaraeT APYroil ompeaeJeHHOe KOJMUYECTBO TMUILNM, a Ta, B CBOIO
oyepelb, OTBEYAET TEM Ke; eCIu 00a Japa paBHBI, TO KOH(IMKT cuuTa-
eTcsl MCYEepPIaHHBIM; €CJIM K€ OIHA W3 TPYIN OTKAa3bIBACTCS OT 3TOrO
MHUPHOIO YperyJIUpoBaHUs KOHGIUKTA, TO €l JOCTATOYHO MPEIIOXUTh
JIpYroii rpyIine 00Jblle, YeM Ta IIPEeAIoKuIa eil, HO 3TO BOCIIPUHMMA-
eTCsl KaK YHUXXKEHHE, KOTOpoe TpeOyeT MpUMEHEHUsI BO3ME3US).
MoxHO TakXe pa3iandaTh CyneOHbIe M HeCcyneOHBIe CITIOCOOBI ype-
TYJINPpOBaHUSA KOH(I)JII/IKTOB, KOTOPBIC OTAAIOT IIPCAIIOYTCHUHEC IIPpUME-
HEHMIO CJI0BA, HO BIIMCHIBAIOT €r0 B PA3HbIE CTPYKTYPHBIE PAMKMU.

A. Cydebnsie u necydebnvie cnocoowot
ypezyaupoeanus KOoHpAUKmMoe

PaccmoTpuM mocienoBatebHO KaXAbli U3 3TUX CIOCOOOB.

Hecyneonbie cnocodbl. K HUM OTHOCATCS BCe CIOCOObI , KOTOpbIE
OCHOBBIBAIOTCSI Ha CIIOpax MeEXJy OIpeleeHHbIM KOJIWYECTBOM yya-
CTHUKOB Y C TIOMOIIBIO KOTOPBIX KOH(MDIMKT peryaupyeTcs 0e3 BMmela-
TeJbCTBA CYIbU. DTU CIOCOObI MOAPA3NENSIOTCS Ha IBE KAaTEerOpUHU.

ITepBasi kaTeropusi BKJIIOYaeT B ce0s1 TaKWe CUTyallMU, TJE CTOPO-
HBbI CaMU PEIIaOT CBOM CIOp: 3[€Ch peub UAET O ABYCTOPOHHEM COIJa-
LIEHUU. DTOT BUJ MEPErOBOPOB JOBOJIBHO YAaCTO BCTPEYAETCS B OOIIU-
Hax, OTJMYAIOIIMXCS BbICOKOW MOHOJMTHOCTBIO, TJ€ Pa3BUTbl MEXWH-
TUBUIYYMHBIE OTHOIIEHUs. [leperoBopbl, Kak CpeICTBO pa3pelleHUs
KOH(MIMKTOB, CYIIECTBYIOT B TOH WM MHOW CTEIEHU BO BCEX OOIIECT-
BaX Kak B IIOOAJbHOM MaciluTabe, Tak M Ha ypOBHE MOATPYMII.

Bropas kareropusi BKJIO4aeT B cebsl TaKMe CUTYyallMu, rae HeobXo-
JUMO BMEIIATEJILCTBO TPEThEl CTOPOHBI, Na0bl KOHMJIUKT ObLI paspe-
IIEH MMEHHO IIyTeM TIIEPeroBOPOB. DTO BMEIIATEIbCTBO BCTPEYAETCS
Oosiee yacTo B TeX OOIIECTBaX, IJe YMCIEHHOCTh BOBJIEYEHHOTO B KOH-
(GIUKT HaceNeHUs] UTpaeT OINpeleeHHYIO POJib U KOrIa CTOPOHBI MOYTH
HE TOAJEPKMBAIOT OTHOUIEHUM MJIN K€ HaXOASITCSI B TAKOM COCTOSIHUMU,
Korga KOH(JIMKT 3alllesl OYeHb JajieKO M JBYCTOPOHHHME TEePErOBOPHI
YK€ TIPOCTO HEBO3MOXHBI. BMellaTeabcTBO TpeTbeil CTOPOHBI MOXET
MpUoOpeTaTh pa3indyHble (HOPMbI, YTO 3aBUCUT OT TOTO, HACKOJIbKO BbI-
COKO 00€ CTOPOHBI IIEHSIT aBTOPUTET MOCPEIHUKA U HACKOJBKO TUPEK-
TUBHBI MOTYT OBITH €ro coBeThl. CaMas TipocTast popMa — 3TO ITOCpe/l-
HUYECTBO: IMOCPENHUK TOMOraeT CTOpOHaM HaiTu pelleHue, W, Oojee
TOr0, OH He HaBSI3bIBAaET UM HU OIHOTO peliieHUs1. HanmpoTus, npu ap-
OuTpaxke MMEHHO caM apOuTp (OpMyJIUpYeT pelIeHhe, KOTOpoe OH
IpeajaraeT MpOTUBOOOPCTBYIOIINM CTOPOHAM, IIBITAsICh UX YOSIUTH B
000CHOBAaHHOCTH CBOETO PEIIeHUsI, MOCKOJbKY Heb3sl 3aCTaBUTh CTO-
POHBI MPOBOIUTH B XXU3Hb pellieHUe apOouTpa.

Cyneonble cnoco0bl. DTO TaKue CITOCOOBI, TIe TPEThsl CTOPOHA BhI-
CTynaeT B KauyecTBe Cylbu CIoOpa: ee pelleHue — cylaeOHoe MocTa-
HOBJIEHUE — SIBJSIETCS 00s3aTeJbHBIM JJISI CTOPOH, TeM 0Oosiee UTO
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aneJIInus B TPagIUIIMOHHOM OOIIeCcTBe peako Bo3MoxHa. CchUiKa Ha
HOPMEI CTAaHOBUTCSI OCHOBOM. BbLIO Obl OIIMOKOII YBSI3BIBATH CYIIECT-
BOBaHME HOPM C TIPOLIEAYPOM CYIONPOU3BOACTBA, a UX OTCYTCTBUE —
C HecylneOHBIMHU CIIOCO0aMM: IIPaBO HE OrpaHMYMBAETCS CyIeOHBIM ITO-
CTaHOBJICHHEM, B TO BpeMs KaK MEPEroBOpPbI, MOCPEIHUYECTBO M ap-
OUTpax SBISIOTCS KakK Obl IopuaudeckuM ¢akTom. IlomimHHOE pa3iu-
Ype 3aKJII0YaeTcsI CKOopee BCEro B TOM, KaKMM CITOCOOOM CTOPOHBI MC-
MMOJIB3YIOT 3T HOPMBI. TIpU CyIeOHOM ITIOCTAaHOBJIEHMHW OHU 00s3a-
TeJIbHBI IJIsI UCIIOJHEHMSI, YeT0 HEeT IpPY HecymeOHBIX crocobax, Korma
CTOPOHBI pacroJyiaraloT 0oJjibliieifi CBOOOIOI BBIOOpa IpU MX MpPUMEHE-
HMH, KOTJa OT HUX MOXHO OTOWMTH WJIU XK€ U3MECHHUTH HUX.

CynebHbIe CrocOOBI MMEIOT 0CO00e PaCIIpPOCTpPaHEHHE B COBPEMEH-
HBIX OOIIeCTBaX, HO OHM TaKXKe MMEIOT MECTO B HEKOTOPBIX TPaIUIIMOH-
HBIX OOILIECTBaX, IPEXIe BCEro B TeX, IIe HaIMdecTByeT muddepeHnua-
1S TTOJIMTUYECKON BJIACTU, KOTOpask BMELIMBAeTCs B 00JacTh IIpaBOCY-
IS, PYKOBOJICTBYSICh CYAE€OHBIMU CITIOCOOaMU pa3pelieHuss KOH(MIUKTOB.

b. COL{L!(Z/ZbHO -noaumu4ecKue CcmpyKmypbl
U cnocoobwl ypeeyaupoeaHusl KOH@QAUKMOB

3mech Mbl CTaJKMBaeMCSl C TEM e MEXaHU3MOM, KOTOPBIN 3UXK-
JeTcsl Ha TIPUHLUIE HAKOTUICHUS W TMPUMEHSIETCS], KaK MBI 3TO YyXe
BUIENU BbILIE, B IPYrMX OOJACTSIX: COLMATbHO-NOJUTAYECKASI CTPYK-
Typa JII0OOr0 OOIEeCTBa WTpaeT OCHOBHYIO POJb B BBHIOOpE, KOTOPBIN
3TO OOIIECTBO MeaeT CpeAr MHOXECTBAa BO3MOXHBIX BapUaHTOB ype-
TyJUpOBaHUSA KOH(MIJIUKTOB, WK OMpenessieT, oueMy JaHHOe 00IIecT-
BO OTHAET TMPEOITOYTeHNe TeM, a He WHBIM criocobaM. Mcxoms u3 atoro
npuHumna, D. Jle Pya coctaBui Tunonoruio', Kotopas rnpejacTabieHa B
HUXecenyolleid Tabauile:

THum conuaabHON CTPYKTYPHI g&?,gfgg Cnocob yperyampoBaHMs
KOH(hIMKTOB
DJeMeHTapHBIE 00IIECTBA Mudnt MecTb; IBYCTOPOHHHE
MEPEroBOPHI, MOCPEIHM-
YeCTBO
[MonyanemeHTapHbBIE Mupi; o6pr9an MecTb; IBYCTOPOHHNE TTe-
o01IecTBa PEroBOPEHI; IIOCPETHUYECT-
BO; apOUTpax
[TosycioXHblE 00IECTBA Mudsl; obbrganm; | MecTb; ABYCTOPOHHUE T1€-
3aKOH PEroBOPHI; IIOCPETHUYECT-
BO, apOMTpax; Cyn

e Roy E. Introductions aux institutions politiques africains. Paris, 1975.
P. 148 167
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DieMeHTapHbIe 00mIecTBa. BiacTh B HUX oOecrieunBaeTCsl B paM-
Kax eIMHOM pOACTBEHHON opraHusaluu. B KadyecTBe npumepa Mbl MO-
KeM B3ATb mieMs Hioep (CynaH), 3T0 OOIIECTBO CYIlIeCTBYET 0e3 3aK0-
HoJaTeJbHON M cynebHol BiaacTh. Korma Bo3HMKaeT KaKoe-TO pa3Ho-
rjlacue MeXay ABYMSI MHAWBUAYYMaMM, MPUHAMJIEXKAIIUMUA K Pa3HBIM
IpyIaM, TO Crnocod, ¢ MOMOILBI0 KOTOPOTo OyIeT yperyJupoBaH KOH-
(GaMKT, BO MHOTOM 3aBUCUT OT TOTO, KaKoe IMOJO0XEeHHUEe OHU 3aHUMAaloT
B CHCTEME BO3PACTHBIX U POJACTBEHHBIX OTHOILIEHUH, U OT TOTo, Kakas
collMaJibHAsT JUCTAHILIUS pa3aeisieT ux rpynmnbl. Bo3MoXXHbBI MHOTHE Ba-
pUaHTBI: JMOO coOMIOaloTCsl Tapu@bl YCIOBHBIX BBIILJIAT, KOTOPbHIE
MpelycMOTPEHbl KakK IITpad 3a omnpeneseHHblE BUAbl HAHECEHHOTO
yiiep6a, HO BCe 3aBUCHUT TOJBKO OT JABYCTOPOHHErO COTJAllleHMs, TakK
KaK HUKakKasi BHEIIHSS BJIACTh HE MOXET 3aCTaBUTh MPOU3BOAUTH 3TU
BBITLJIATHI; JTMOO Ta CTOpPOHa, KOTOpas cedsl CYUTaeT MpaBoii, C MOMO-
IIBI0 CBOMX COPOJAMYEll 3axBaTbhiBaeT CKOT y IPOTUBOOOPCTBYIOLIEH
ctopoHbl. [locienHsisi MOXeT ocTaBaTbCSl MAaCCUBHOM: €€ COMpPOTUBIIE-
HUE CIYXUT MOOYIUTETbHOU MPUYMHOU IUTST pa3BsI3bIBAHUST MIICHUSI.
Korna pasHornacue pasaesieT I1ByX MHAUBUIAYYMOB, SIBJISTIOLIMXCS OJIU3-
KMMU POJCTBEHHUKAMU U XUBYIIMX B OMHOW U TOW Xe NEpPEBHE, TO
KOHMJIUKT, KaK MPpaBUIO, PETyJUpPYETCS C TMOMOIIbBIO MPEABOAUTENS,
0o0JlaYeHHOro B WIKYpY Jieolapjaa, KOTOPBI BBICTYMAeT B KayecTBe
nocpeHuKa.

IMonysnemenTapHbie 00mecTBa. 371eCh He CYyIIECTBYET LEHTPaIb-
HOI BJacTu, a AyaJu3My IPaBOBBIX MCTOUHMKOB (MUGBI TUTIOC OObIYaN)
OTBEYAET JOMOJHUTENbHBII YPOBEHb CIOCOOOB YPETYJIMPOBAHUS KOH-
(pbIUKTOB: K IBYCTOPOHHUM TEPETOBOPAM W MPUMUPEHUIO 1OOABIISIETCS
apouTpax. B kauecTBe mpumepa MOXHO B3sTh IJIEMEHa KapUBOHJIO
(Tanzanus).

ApOuTpax Kak CpeACTBO YPEryJupOBaHUs OTHOLICHWI MPUMEHS-
eTCsl Ha YpOBHE TUJIEMEH, TJIEMEHHBIX TPYIII M OTAEJbHBIX WIEHOB 3TUX
IPYII Mocje HeyaaBIIUXCs ABYCTOPOHHUX TeperoBopoB. Eciau apouTt-
paxX MPOXOOWUT YIA4YHO, OH 3aKaHYMBAETCS HATYpPAITbHBIM BHECEHUEM
KoMIieHcaluu. B ciaydyae ke Heymauyu TjieMsl MOTepreBIleid CTOPOHBI
HauyMHAaeT BECTU MEPEroBOpPbI C IJIEMEHEM TOro, KTO HaHec yuepo.
Eciu k cornacuio mpuiATM He MOTYT, HMKaKue LeHTpaJibHbIE BJIACTU
HaBs3aTh 3TO COTJAlIEHWE HE MOTYT, HO B 3TOM CJy4ae B KaXIOM
TUIEMEHU, 4YTOOBI HE NOIMYCTUTh BPaxkAeOHBIX ACUCTBUIA, B JENO Ypery-
JIMpOBaHMSI KOH(MJIMKTA BCTYNAIOT CTapeHIIMHBI, OHU BBICTYHAIOT KOC-
BEHHO B KayeCTBE apOMTPOB M CTApAIOTCS HAWTH MPUEMIIEMOE pEIIe-
HUE i1 O0EMX CTOPOH, HO BMEHUTH €T0 B 00SI3aHHOCTh OHA HE MOTVT.

Yrto KacaeTcsl MOCPEIHUYECTBA, OHO MPUMEHSETCS IJIsT YPeTysu-
pOBaHUS OTHOIIEHUI MEXIy 4YieHaMM OmHOK Ooibinoil cembu. 2Ku3-
HEeHHasi OOLIHOCTb 37IeCh BhIpaXkeHa CUJIbHEE, YeM B TJIEMEHHBIX TPYyII-
Max WIN IUIEMEHAX, a BBIMJIaTa KOMIIEHCAIIUI MOXET TIPUBECTU K EIIE
Oojiee TTyOOKOMY packoJly ceMbM. [JlaBa Takoil OOJIbLIONH ceMbU OO0sI-
3bIBa€T IOWTHU B 3TOM CJIyyae Ha XEPTBBI U COBEPIIUTH OOPSIIbI OUM-
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IIEHUsI BUHOBHOTO OT €ro MpocTyrnka. Eciu e MMelT MecTo peluau-
Bbl, TO BUHOBHBII MOIBEPTaeTCsl U3THAHUIO.

IToaycnoxunbie odmecTsa. B aTux o6lecTBax MojJuTHYECcKast BIacTh
OTIeJieHa OT POJCTBEHHOW BJIACTM, MPU ITOM JMOO TepBasi IJIaBEHCT-
BYET Hal BTOPOi, OO0 HaoOopoT. TpolicTBEHHOMY XapaKTepy IMpaBo-
BBIX UCTOYHUKOB (MU®, 0ObIYail, 3aKOH) COOTBETCTBYET NOMOJTHUTENb-
HBI YPOBEHb B 00JIACTU NTPUMEHEHUS CITIOCOOOB YPEryJIMpOBaHUS KOH-
(GIMKTOB: K JBYCTOPOHHUM TE€pPEroBOpaM, MOCPEIHUYECTBY U apOUT-
paxy moGaBisieTcsl Cyi.

JIByCTOPOHHHE TEePEroBOpbl U MOCPEIHUYECTBO — ITO T€ CPEACT-
Ba yperyJupoBaHMs KOH(MIUKTOB, KOTOPbIE MPUMEHSIOTCSI B OOIIUP-
HBIX ceMbsX. UTo ke KacaeTrcs apOuUTpaxka, TO 3TOT CIIOCO0 yperyiau-
poBaHUs KOH(JIMKTOB MPUMEHSIETCS HAa YPOBHE MHIMBUIYYMOB, TIPU-
HaJJIeXallluxX K pa3HbIM OOJIbIIUM CEMbSIM, HO XMBYIIUM B OTHON ie-
peBHe (IJleMeHa JOTOHOB), a TaKXke IJs pa3pelleHus] KOHMIUKTOB KU -
TeJIell pa3HbIX JAepeBeHb (TJIeMeHa HKYMM).

Cyn Kak WHCTUTYT MPUHAIJIEXUT TOJUTUYECKOW BJIAacTU: Koraa
COBEpIAIOTCS aKThl, paclieHMBaeMble KaK HaHOCSIIME yIepO oOIecT-
BY B 1I€JIOM, IPEACTABUTEJM 3TOW BJIACTWU NMPUHUMAIOT PEIIeHUsI, 00sI-
3aTesibHblE AJis1 CTOPOH. MCKITIOUUTENbHO BaXKHYIO POJb AJs Cyda Wr-
paloT mpencTaBieHHble CTOPOHAMM JOKa3aTeJbCTBa.

§ 2. TunoJjiorum 10Ka3aTeibCTB

Kak 3ametnn A. JleBu-Bpiojib, ecim g0Ka3aTelIbCTBO SIBJISIETCS
«...MEXaHM3MOM, C TTOMOIIIBI0 KOTOPOTO JTOCTUTAETCS YCTAHOBJICHUE MC-
TUHHOCTU JOBOJA, MpaBa WM (aKTa»' , To cylebHOe NOKa3aTelbCTBO
HE COBCEeM IOANAaAaeT MO 3TO ONpeAesieHUE: MPEeAOCTaBsAsI CBOU J0-
Ka3aTeJbCTBA, KaxJash CTOPOHA CTPEMMTCS MpeXkae BCero He K ycTa-
HOBJICHHIO OOBEKTUBHOI MCTUHEI, a K TOMY, YTOOBI OKa3aTh CBOE BIIMSHIE
Ha TPeThI0 CTOPOHY, KOTOpas MpU3BaHa pa3pelIuTh CIIOp, M 3TO Kaca-
eTcsl KaK TPaAuLIMOHHBIX OOIIECTB, TaK W COBpeMeHHBbIX. OgHaKo 3Ta
yepTa ele Gosiee SIPKO BBIpaxkeHa B 2JIEMEHTAPHBIX M ITOJY3JIEMEH-
TapHBIX OOIlIeCTBAX: MPU OTCYTCTBUM LIEHTPAJIbHOW BIACTU NaBJeHUE
OOIIIECTBEHHOTO MHEHUS MOXET OBITh OTPEIEeIAIONMNM, M TaKOe ITOJIO-
>XEHUEe Bellleil OueHb yCTpauBaeT KaXXAYl0 CTOPOHY B CHUJY CYIIECT-
BYIOILIC BO3MOXHOCTH TIpUBJIEYb €r0 Ha CBOIO CTOpoHY. Kpome Toro,
TPamWIIMOHHBIE OOIIECTBa MPUIAIOT OCOO0Oe 3HAueHME TO0Ka3aTebCT-
BaM TPaHCIICHAECHTHOTO CBOMCTBa, YeTrO0 HET B HAIIMX COBPEMEHHBIX
obmecTBax. YToOBI COCTAaBUTH TUIIOJOTHMIO 1OKa3aTeIbCTB, MOXHO BOC-
MOJIb30BaThCs, CIeTKa ee U3MeHUB, knaccudukaiueit K. [Tyappe. OToT

' L6vi-Bruhl H. La preuve judiciaire chez les «primitifs»// Receuils de la
Societe J. Bodin. T. XVIII «La preuve». Bruxelles, 1963. P. 5.
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aBTOp JieJlaeT pa3jinuue MeXIy TPaHCLEeHACHTHBIMU U BellleCTBEHHbI-
MM JoKa3aTesibcTBaMUu. [lepBble JenalT CTaBKy Ha TOTYCTOPOHHMUE
CWIbI, T. €. CWJbl HEBUAMMOIO HaMW MMpa, a BTOpPble — Ha OOBIYY
MaTepuaJbHbIX CBUAETEILCTB TEXHUUECKUMU CpeACcTBaMU. MBI, CO CBoel
CTOPOHBI, J00aBUM K STHMM JBYM TUIIAM 10Ka3aTeJIbCTB €llle OAUH THIl,
MPOMEXYTOUHBIN WM CMEUIaHHBIN, KOraa MOTYT TpuberaTh, B 3aBUCH-
MOCTU OT OOCTOSITEILCTB, KaK K TPAHCLIEHAEHTHBIM 2JIeMEHTaM, TakK U
K BELIECTBEHHBIM .

TpancueHnaeHTHbIE T10KA3aTeNbCTBA. DTOT BUJI 10KA3aTEIbCTB OMNU-
paeTcsi Ha HEBUAMMBIEC CUJIbI TTIOTYCTOPOHHETO MMUpPa, K HUM OTHOCSITCS
00Ut cyl, MPOPOYECTBO U Mpucsra. boxwuii cyn u npopouyectsa Onu-
palTcsl BceE Ha Te XK€ CWJIbl HEBUAMMOTO HaMM MMpa, KOTOpble, Kak
MpeanogaraeTcsi, BbIpaXarTcsl OTPeNeJeHHbIMU 3HAKaMU WJIM Ofpe-
JIEJISTIOT TO win uHoe ToBeneHue. Ilpu OoxkbeMm cyae CyObeKT pacIio-
Jlaraet omnpejeseHHOi cBoOoaoil MHuLMatuBbl. MHorma 3gech mmeer
MEeCTO NBYCTOPOHHUI (haKTOp, KOTOPbIA COCTOUT B TMPOBEACHUU IIO-
€IMHKOB (4acCTO MPOBOAUMBIX B (heodalbHYI0 3MOXYy Kak (opma 00Xbe-
ro cyna; B UepHoit Apuke oHM BCTpedaroTcs ropasno pexe). B npyrux
K€ clydasix 371eCb UMEET MECTO IKCIIEPUMEHT: MPSIMOTO CTOJTKHOBEHMS
MEXJy COCTSI3aIOIIMMUCH HET, HO OJWH WHIVWBUAYYM TOABEPraeTcsl IKC-
nepToM (KOJIIYHOM, CBSILLIEHHMKOM, BOXKIEM WIM CAMUM OOBHUHSIEMBIM)
OIpe/ie/IEHHON TIpolieaype, HalpuMep, HaJOXEHUIO pacKaJeHHOTO Xe-
Jie3a Ha CJIM3UCTYIO0 00O0JIOUKY WJIM TIPUHSTHUIO sia, a peakiius MoaBep-
raeMoro HCMbITAaHUIO OyaeT ompenessionuM ¢GakTopoM B yCTaHOBIE-
HUU €r0 BUHOBHOCTU WJIM HEBMHOBHOCTM (KaK MpaBWIo, 1032 sifa, KOTo-
PYIO IOJDKE€H MPUHSATH WUCIBITYEMBIM, HE CMepTeIbHA: €CIM MCIBITye-
MOTO cpa3y e HauyMHaeT pBaTh U S BblOpachiBaeTcsl U3 OpraHu3Ma, To
¢ OOBMHSIEMOTO CHUMaeTCsl OOBUHEHUE, TATOTEBIIEe HaJl HUM).

Hanee, oTMETUM, YTO 3THU METOJbI OMUPAIOTCS HA OMNPEIETICHHYIO
MCUXOJOTMYECKYIO PALlMOHANBHOCTD: KaK MPaBujio, TOT, KTO HE BUHO-
BEH, UIET Ha MCIIbITAHUE JOOPOBOJIBHO, TIOTOMY YTO OH YBEpPEH B CBO-
el mpaBoOTe; HO €CIW MCHBITAHWUE O0OpPAYMBAETCS TPOTUB HETO, TO
OYEHb YaCTO OBIBAET TAaK, YTO B 3TOM CJy4yae OH caM cebsl yoexXmaeT B
CBOE BUHOBHOCTH.

ITpu mpopoyecTBax Xe Moa03peBaeMbIii MU OOBUHSIEMBIN HE UMeE-
0T HUKAKOW WHUIIUATUBBI, OHU OCTAIOTCS MOJTHOCTBIO MTACCUBHBIMU CYO'b-
eKTaMU: HCIIOJb3yeMbI€ CIOCOOBI K HUM HE TPUMEHSIOTCS. B maHHOM
cllyyae 4acTo MpUMEHsieTcsl pomnpoc Tpyna. [IpousBoauTcst HaOmone-
HUE 3a TeM, Kakas IMOXOJKa Yy TeX, KTO MEPEHOCUT MOKOMHUKA K MECTY
MOTpedeHUsI: UCXOASI W3 HANpaBJICHUSI, MO KOTOPOMY MPOJBUTAIOTCS
MEePEHOCSIINE TENO, NEJTAeTCs BbIBOJA, ObLIA U CMEPTh €CTECTBEHHOU
WA HET, MPOU301IJia JIM OHA B pe3yjbTaTe KOHMIUKTA C POACTBEHHU-
KOM WM 4yXakoM. B mpyrux mecrax mpuberaloT K IOMOIIM KMBOT-

! PoirierJ. La preuve judiciaire dansles droits coutumiers de I' Afrique
Noire // «Lapreuve Bruxelles». 1963. P.  37—57.
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HeIX. Ilepen HOpkoli MayKa pa3BelIMBAIOT HUTHU, KOTOPbIe CUMBOJIU3M-
PYIOT KaXIOTro M3 OpaTheB MOKOWHOTO. BUHOBHBIM CcUMTAETCS TOT, UBIO
HUTOYKY IayK IIepeIBHMHET; OH MOJDKEH TOrda OTHATh B3aMEH UM YOu-
TOr0 MYXYMHY WM XEHIIMHY M3 cBoero poma. CoBEpIICHHO €CTeCT-
BEHHO, YTO IJIs pa3pelieHus] NogoOHOro poja IMpodjieM JOBOJBLHO Yac-
TO MpUOEralT K yciayraM KOJIIYHOB, KOTOpbIE JIMOO MOMOTAIOT ypery-
JIMPOBaTh 3TU KOH(MJIUKTHI, TMOO SIBIISIOTCS WX IEPBONPUIMHON. BMe-
LIATEILCTBO KOJIAYHOB MOXET HOCUTh M OoJiee IpsiMoil xapakTep. Tak
KaK CYMTAETCs, YTO KOJAYHBI MOTYT IpeBpalllaThbCsl B PA3IMUHBIX XU -
BOTHBIX (JTIIOAEH-TIAHTED, JIIOAEH-Ie0Iapa0B, YTO SKBUBAJIEHTHO HAIlIUM
00OpOTHSIM), TO M IIPEAIIoJaraeTcs, YTo0 OHM MOIYT HallaJaaTh Ha CBOM
KEPTBHI U yOMBaTh MX.

YcTHOE 00s13aTENbCTBO, TPUCSATA WM KIISITBA, KpOMe CylNeOHOI
cepbl, MOTYT IPUMEHSTBCS M B IPYTUX OOJIACTSIX: KJISATBA B OpaTCKOM
IpyX0e, KJISTBAa MPEeIaHHOCTU Baccaja CBOEMY CIO3epeHY, ITOJUTHYE-
CKasl KJISTBa, KJISITBA B JIIOOBM, KJISITBa B COIO3e OOra co CBOMM Hapo*
JIOM U T. 1.

OpnHako Korma IMpuMeHEeHUe KJISITBBI KacaeTcs CyleOHoi chephl, TO
OHa JOJDKHA OBITh OCBAIIEeHA: (haKThl, K KOTOPHIM OHAa OTHOCUTCS, TakK
K€, KaK M CBUETEJbCTBA, KOTOPBIC TMPENCTaBJSET AAIOIIUN KISITBY U
€ro IMopy4YuTeIN, OTIAIOTCS BO BJIACTb HEBUAMMBIX CHJI, KOTOPBIE OEpyT
Ha ce0s1 BhISICHEHUE UCTHHEI 1 B ClIydae HeOOXOIMMOCTHY IMOKapaloT KIsAT-
BOIIPECTYIHUKA 1 ero rapanToB. [lomoOHOe OCBsIlIeHWE JaHHOM IIpolie-
JIypHI SIBJISIETCS JTOMUHUPYIOIIMM (DAaKTOPOM IIpU Jadye CyAeOHBIX KIISATB,
M 3TO XapaKTePHO IJIsI TPAAULIMOHHBIX OOIIECTBA, XOTS ITOCIAEAHUE OT-
HIOIb HE SBJISIOTCS 31ech UcKmodeHneM. Ellle coBceM HemaBHO B HAIIMX
o0lIIecTBax CBMIETENM Ha YrOJIOBHBIX MpPOIECCax JaBaii KJISATBY Iepen
0OOroM U MpPU 3TOM MCIOJb30BAIUCh MPEAMETHI, €ro CHUMBOJIM3MPYIOLIIE
(HaanMep, pacrisiTue). B apeBHeM pMMCKOM mpaBe sacramentum in
rem' — camoe IIaBHOe M3 JeicTB 3akoHoB XII Tab6iull — MPOUCXOAUT
U3 TOIO K€ CaMOr0 MEXaHU3Ma: MpoLelypa HE KacaeTcd MpsAMO Ipen-
MeTa CIiopa, OHa CTOUT Tepe]; HEeOOXOAUMOCTBIO Pa3odopaThCs B JIBYX
MMPOTUBOpEYAIIIMX APYT APYTY KISITBaX, KOTOpbIe OBIIA JAaHBI KaXXmIoi
u3 cTopoH. BosBpaliieHue Bely €€ ICTUHHOMY XO3SMHY SIBISETCS JIUIIb
CJICICTBUEM PACCiICIOBaHMSI, BEAYIIErocs C LE/IbIO ONpeae/IcHs, KaKast
U3 IBYX CTOPOH SIBJISIETCS KJSITBOIIPECTYIIHMILIEH, UTO MOXET HaBjIeYb
Ha OOIIMHY THEB OOroB, THEB, KOTOPOTO MOXHO M30eXaTh JIMIIb 0Jilaro-
JIapst OCyKIeHUI0 BUHOBHOTO. U 31mech riiaBHasI POJib OTBOIMUTCS HEBUIU-
MoMy Mupy. UTo e KacaeTcs BellleCTBEHHBIX IT0Ka3aTeJbCTB, TO TYT
yKe JIOTMKa Apyrasi, oHa yXe OJirxke K Halleiu.

BemecTBeHHble 10Ka3aTelbCcTBA. B KauecTBe TaAKOBBIX MOTYT pac-
CMaTpMBaThC SIBHOE IIPECTYIUIEHWE W pe3yabTaThl go3HaHus. Oue-
BUIHOCTh IPECTYIUICHUS YacTO BeAeT K TOMY, UTO XepTBa cama cebe

' CM. M37IOXeHNUs Ha 3Ty TeMy: Gaudemet J. Institutions de 1'Antiquite.
Paris, 1967. P. 407—412.
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obecrnieunBaet 3amuTy. OIHAKO €CJIM CIIOp PETYJIMPYETCSI C TOMOIIbIO
npoleaypbl, TpeOylollleil BMellaTes]bCTBa TPETheil CTOPOHBI U ydya-
CTHSI CBUIIETEJISI, TO CBUACTEILCTBO OYIET MPUHITO BO BHUMAaHKE TOJIBKO
B TOM cJlyyae, eclid CBHUIETeJb SIBHO MOKa3ajl BUHOBHOMY (haKT CBOETO
MPUCYTCTBUSI Ha MeCTe TPECTYIJICHUS.

Ecnu Her oYeBMIHOrO IIPECTYIUICHUSI, a CBMACTEIbCKME ITOKaBa-
HUSI U JOMPOCH OKa3bIBAIOTCSA HEAOCTATOYHBIMU JJIs YCTAaHOBJICHUS
WCTUHBI, TO TOTJA IMPUOETraloT K JO3HAHMIO (pacciieloBaHUIO), B XOIE
KOTOPOTro 3KCIIEPTHI OYyIyT MOOBIBaTh BEIECTBEHHBIC IT0Ka3aTeIbCTBA.

CMelaHHbIE JOKA3aTeIbCTBA. DTO TOKA3aTEIILCTBA, OTIMPAIOLIICCST
Ha MaTepUaJbHBIE 3JIEMEHTHI, KOTOPbIE COAEPXAT TAaKXKEe CHMBOJIMYEC-
CKHE U CBSIIEHHBIC acreKThl. K HUM OTHOCSTCS CBUIETEIbCTBA, MPU-
3HaHUe, BelllHOe JeiicTBUe, MUCchbMeHa. Jloka3aTeabCcTBa, MpeacTaBisie-
Mble CBUAETENISIMM, UMEIOT TeM OOJIbLIYI0 CWIy, YeM BBIIIE COLIMATb-
Hasl CTYNeHbKa, KOTOPYIO 3aHUMaeT Aarolnii mokazaHusi. OOIIeCTBEH-
HOE IIOJIOKEHUE CBUAETENSI OIPEIeIsIeTCS PSAIOM KPUTSPUEB: BO3PACT
(pebeHoK, HalpuMep, MOXET JaBaThb ITOKa3aHUS, HO MX 3HaUYeHUE HeBe-
JINKO; B3POCJIbIM OH CTAHOBUTCS NMPH JTOCTHKEHUM TIOJIOBOI 3PeJIOCTH
WJIN TIpY ITOCBSIIEHNH, KOTOPHIE 110 BpeMEHM MOTYT COBIAaTh WU HE
coBmagaTh); Ioa (Kak IpaBWIO, IOKa3aHWE XECHIIUHBI LEHUTCS MEHb-
e, 4yeM IOoKa3aHWe MYXXYWHBI); COLIMAJbHBIA CTaTyC W IpaBOBOE IO-
JIOXeHUe (CJOBO TPUOTOB', KY3HELOB, TJIEHHMKOB, BOJbHOOTIYIIEH-
HUKOB MMeEeT MEHBIIIE Beca, HEXXE/IM  CJIOBO CBOOOIHBIX JTtofeit). CBumie-
TEJIbCTBA KAacalOTCsI KOHKPETHHIX 3JIEMEHTOB, HO, CTPOIO T'OBOpsI, 3THU
CBUJIETEJbCTBA HE SIBJISIIOTCS BEIIECTBEHHBIMU JI0Ka3aTeJbCTBAMM, TO-
CKOJIBKY OY€Hb YacTO MX rapaHTUsl oOecrieurmBaeTcsl KJISTBOA.

[IpusHaHWe COCTOUT B TOM, YTO KaKOW-TO WHIUBUAYYM 3asIBJIsICT
O CBOeii BMHOBHOCTHM, NMpHU3HAeT (aKThl M IOCTYIIKH, KOTOPBIE €My
BMEHSIIOTCS. B BUHY WJIM aBTOpPa KOTOPBIX ITBITAIOTCS HAWTU. 31IecCh elle
yacTo obpallaloTcsl K HeBUAMMOMY MUpPY; 3TO jAejaeTcsl B TOi Mepe, B
KaKOW MpU3HAaHWE YacTO ABJISIETCS CJIEACTBMEM TOTO, UTO MPUOETAIOT K
WCITBITAHUSIM HEBMHOBHOCTU (OOXBUM CYIOM) M K MPOPOYECKUM METO-
JaM. PakTUYeCK NpU3HAHUE SIBISETCS ellle B MEHBIIIEH CTEIIEHU «KO-
pOJIEBOI TOKA3aTeJIbCTB» B TPAJULMOHHBLIX OOILIECTBAX, YeM B HAaIlIUX,
TOTOMY YTO HEBUHOBHBIN MOXET COBEPIIEHHO CBOOOAHO OOBSIBUTH CE0sI
BUMHOBHBIM, €CJIM OH BEPUT B TO, YTO HEBUIMMBIC CHJIBI MOTYT yKa3aTh
Ha HETO, WU €CJIM OH AYMAaeT, YTO MOI COBEPIIUTh MOCTYIIKM, KOTOPHIE
€My BMEHSIIOT B BUHY U KOTOPbIE OH MOT COBEpIINUTh, Oyay4yn B 6eccos-
HaTeJIbHOM COCTOSIHMU (BO BpeMsI CHA WJIM €CJIM OH OBIJT HEBMEHSIEM).

Bemrroe neiictBre (MHCTpyMEHTAJBbHOE JOKAa3aTEIbCTBO) COCTOUT B
MIPEeIbsIBICHUM KaKoro-ambo mpeaMeTa. B gaHHOM ciiyyae 3TO JIMIIb
BUIMMOCTb BEIIECTBEHHOTO moKazaTenabcTBa. C OMHOM CTOPOHBI, YAEISI-

' Tpuor — B_YepHoii Adprike — yenoBeK, MPUHALIEXAIMIA K 0Co00i
KacTe U SIRJISIOIIMIACS OMHOBPEMEHHO ITO3TOM, MYy3bIKAHTOM U KOIYHOM (HpUM.
nepegoouura).
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eTcs 0oJIbllle BHUMAHMS HE CaMOil KOHKPETHOM BEIIN, a TUYHOCTH IIpei-
CTaBJISIIOLIETO BEIIECTBEHHOE MOKa3aTelbcTBO. C ApYyroid CTOPOHBI, TO-
pa3no OoJbllie IPUIACTCS 3HAYCHUS] OTHOLICHMSM MEXIY IPEIOTHOCS -
LM Y TIPUHUMAIOIIMM, KOTOpPhle CMMBOJU3UPYIOT JaHHBIA MpeIMET, a
HE camMoMy MpeaMeTy Kak TakoBomy. JlaHHOe sIBJIeHME XOpPOIIO IIPO-
CMaTpMBaeTCs B TPaAWMLIMOHHOM IIpaBe, HaIllpyMMep, IPU MOTHOLICHUN
BBIKYIIa: IPUAAHOE YIOCTOBEpsieT OpaKocodyeTaHHe; OHO He IIPOCTO CO-
CTOMUT U3 KaKMX-TO KOMIIEHCALIMOHHBIX IPEMOJHOILICHU CEMbE CYIIPYIH,
a CUMBOJIM3UPYET COIO3 MEXAY CEMEWHBIMHU TIPyMNIlaMHU CYIIPYTOB.

W, HakoHel, 4YTO KacaeTcs MMCbMEHHBIX 10Ka3aTeJIbCTB, TO K HUM
HMHOTJA OTHOCWINCH KaK K 4eMy-TO CBSITOMY. BOJBIIMHCTBO Tpamauiiu-
OHHBIX OOIIECTB 3HAJIO JIMIIb YCTHBIE AOKa3aTeabcTBa. Ho mucbMeH-
HOCTbh IIOCTEIIEHHO BXOIMJIA B OBIT C MPUXOJOM MYCYJIbMAaHCKUX U €B-
pOIeicCKMX KOJOHM3aTOpOoB. BripoueMm, acdpuKaHIIbI, KOTIa OHU 3HAIU
MMMCbMEHHBIE 3HaKM, OYE€Hb YacTO MpPUIAaBaJM UM Maru4ecKuili Xapak-
Tep. O4eHb MHOI'ME TaJIICMaHbI HPEACTABISIOT COO0M MajeHbKUE KO-
JKaHble MELIOYKM, BHYTPU KOTOPBIX XpaHSTCS cTuxu u3 KopaHa; Mme-
moykn HocdaTcsd Ha mee. (C Hamel CTOPOHBI OBUIO OB HEOCTOPOIKHO
KBaIM(pUIIMPOBATh TaKOE MOBEAeHNE MHDAHTWIBHBIM ~ WJIU «IIEPBOOBIT-
HbIM»: aBaliTe-Ka BCIIOMHMM, KaKoe OOJIbIlIOoe 3HAaYeHHUE MbI IIpUIaeM
MMUCbMEHHBIM OTHOLIEHUSIM, KOTOPbIE Mbl IMOAAEPXKMBAEM C aAMUHUCT-
PaTUBHBIMU OpraHaMM).

Kakoii 661 HU ObUIa MPUPOIA UCIIOJb3YEMBIX JOKA3aTeIbCTB, OHU
JIOJKHBI OOBIYHO MPUBOAUTH K TOMY, YTO MMEHYETCS MCTUHOM, KOTO-
pas JoKHA OBITh YTBEpXKIeHa IPUHSATHIM PElIeHUEM, YTO SIBJISETCS
OIHUM M3 CPEACTB IOJOXUTh KOHEL KOHMJIMKTY.

§ 3. Bpixoa u3 KOH(GJIMKTOB

MbI moHMMaeM TION BBIXOAOM M3 KOHGMJIMKTA IEJbIid KOMILIEKC
Mep M pelleHUii, CIIOCOOHBIX JIMOO BPEMEHHO, MO0 OKOHYATEIbHO IIO-
racuth KOHMIUKT. B 3aBUCUMOCTU OT CTeIleHM aBTOHOMHOCTU KaXXIoi
M3 CTOPOH BBIXOA U3 KOH(MJIMKTA MOXHO CXeMaTUYECKHU MPEICTaBUTH B
BHUJIC IBYX BapMaHTOB:

O0e cTOpOHBI OepyT Ha ceOsT OTBETCTBEHHOCTH 3a KOH(MIMKT. B
JJaHHOM cjy4yae OJisl pa3pellieHUs] KOH(MIMKTa MOXET ObITh HPUHST
ueasii psia pemeHuil. CTOpOHBI MOTYT M30€XaTh CTOJKHOBEHMS ITy-
TeM TPUMMPEHUS WM MPUOETHYB K IBYCTOPOHHMM IieperoBopam. U,
HA00OpOT, OHM MOIYT IONTU HAa IPSIMOE CTOJKHOBEHHE JTUOO IMPUHSITH
pellleHre O IIPUMEHEHUM CUCTEMbl MILICHMUSI.

B paspenienue KOH(pIMKTa BMEIIMBACTCS TPEThsl CTOPOHA, IpPU-
YeM XapaKTep BMeEIIaTeJbCTBAa MOXET OBITh Oojiee MM MEHee MUPEK-
tuBeH. [lo crmopy BeIHOCHMTCSI pellieHHe, popMa M MpUpPOIa KOTOPOTO
MOIYT OBITh pa3JIMYHBbI.

Beimie MBI yKe paccMaTpUBaIM CIydau ABYCTOPOHHUX ITE€PEroBO-
pOB, a Temephb M3yYUM IIPUMEHEHHE CHUCTEMBI BO3ME3AUS (MILCHMUS).



Paznen 3. Criocobbl paspeliieHrs KOHGIMKTOB 16

3aech peuyb MOUIET O CAHKIMUSIX IO CIOpYy U 00 YKIOHEHWM OT KOH-
(hukTOB.

Cankiuu o cnopy. OHM JIeJISITCSI Ha TPY KaTeTOpUU: OYUILEHUS,
KOMIIEHCAIIUU, HaKa3aHus.

OuulleHus1, COMPOBOXIAaeMble XEPTBOIPUHOIIEHUSIMU, KaK Mpa-
BWJIO, IPUMEHSIOTCS 1151 pa3pelleHus ClIOpOB, BO3ZHUKAIOIINUX MEXIY
WHAUBUIYYMaMU OJHOM M TOM K€ TPYMIbl. DTOT BUI CAHKLUN MOXET
TakKXe B HEKOTOPBIX CIy4asX COMPOBOXIATLCS MPOBO3MIAIICHUEM IPY-
Toro BUa CaHKIIWU.

BoamenieHuss 1 KoMmIeHcalliM, KOTOpble MOTYT NMPUHUMMATh pas3-
JIUYHBIE (OPMBI, JOJDKHBI BPydaThCsl MX IOJydaTesisiM IOI CTPaxoM
MpeANUCaHNSI, KOTOPOE YCWIUT TSXKECTh HAaHECEHHOTO ylepoa.

Yrto KacaeTcs HakKa3aHU, TO UX MPUMEHEHUE 3aBUCUT OT TSIXKe-
CTH COBEpILIEHHOro MpecTyrieHus1. Cpely HUX pa3iM4yaroT: ICUXOJIO-
ruveckue, TeJecHble (WIEHOOTCEUEHUE), TeJeCHbIE C JIUIIIeHUEeM CBOOO-
IIbl, JIUIIIEHWE CBOOOMIBI 1, KaK KpaliHsIsl Mepa, OKOHYATeJIbHOEe U3THAHUE
WM CMepTHasl Ka3Hb. B TpaauMLIMOHHBIX OOIIECTBaX IIMPOKOE MpUMe-
HEHME MMEIOT TICUXOJIOTMYEeCKHe CAaHKIMU U U3rHaHue. IMeHHO UX MBI
paccMOTPUM HECKOJIbKO ToApoOHee.

Ilcuxosornyeckre CaHKIIMM MMEIOT 1IEJbI0 3aCTaBUTh BMHOBHOIO
HUCTIBITATh YYBCTBO CThiJa 3a CBOM JEMCTBUS IMyTeM BbIHECEHUS] €My
MOpUIIAHUSI U BbICMEUBaHUs. BUHOBHBII# MOXET CTaTh MPEIMETOM He-
CKOHYaeMbIX MyOonuuyHbIx obcyxneHuit (Hosasi ['BuHes1) win oObeKTOM
KOCBEHHOT'O JaBJICHUsSI. Y MHYUTOB-HyHaMUyTOB (AJisicka) oOIIrMHA, XU -
ByILIasi B ONMHOM JOM€, MOXET MPUHSTh pPellleHre, COrTaCHO KOTOPOMY
HUKTO B JJOM€ B TeUeHME KaKOro-To BpeMEHU He OyIeT pa3roBapuBaTh
C BMHOBHUKOM IPOUCIIECTBUS. Y XuUTejJeil AMMaccaauka (BOCTOUHBIN
6eper I'peHyIaHIMM) TOTO, KTO OTKAa3bIBACTCSI NMOMYMHUTHCS MpaBUIaM
KOJIJIEKTUBHOTO paszjefyia [Wur, HAYMHAIOT 3BaTh «CKYIbIM», U 3TO ObI-
CTPO CTAHOBUTCSI €My HeCTEepIUMBbIM; Oojiee MeJKHe MPOCTYNKHU Tpe-
JycMaTpUBalOT U Oojiee ciaOble CaHKLMMU, HampuMep caTUpUYecKue
necHoreHrsi. B HeKoTopbIx 00IIecTBaX MHYUTOB (KapuOy, WIJIYJIMKOB,
WHYUTOB 3allafHOro IMmoOepexXbs I'peHilaHauM) OXOTHO IpUOEerarT K
MyOJMYHON MCIOBEAM: TMOA JaBJIeHUEM IllaMaHa U Bcell OOIIMHBI, CO-
Opas1eiicss BOKpYT BUHOBHOTO, OH ONIHY 3a OJHOM MTPU3HAeT CBOM OLIMOKHU
Y TOBOPUT, KaKue 3ampeThl OH HapyIIUJI.

M3zrHanue siBasieTcst ropazao 6osiee CypoBbIM HaKa3aHWEM, HO OHO
TOXE MMEET CBOIO Ipajalluio U MpeaycMaTpuBaeT pasindHbie (OpMBI.
MoryT pasberaTbcsl LieJible TPYIIbI, a MOTYT M3 HUX BPEMEHHO M3ro-
HSTbCS OTAEbHbIE MHAVBUILYYMbI; CTOPOHBI, HAXOSIIIUECS B CIIOPE, MO-
I'YT MPOAOJIKATh XXUTh B TOW e OOIIMHE, HO MPEKPaTUThb MEXIY CO-
Ooii Kakue Obl HU ObLIO OTHOIIEHUS; K ONHMM BMIaM IESITEJIbHOCTU
TPYIIIBI HAPYIIUTEIN MOTYT AOMYCKAThCsI, a OT IPYIrMX — OTCTPaHSITh-
cs. U, HakoHell, MOJTHOe U3THAHUE MOXET CTaTh 9KBUBAJIEHTOM HE TOJIb-
KO COLMaTbHOM CMEPTU, HO U (PU3UUECKOI: B HEKOTOPHIX IKOJTOTHUECKUX
cpenax MOKMHYTBIM TPYMNIoil UHAMBUA BbIKUTH HE MOXET (MHYUTHI).

12. 3aka3 Ne1837.
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Ykionenne oT KOH(JIMKTOB U puMUpeHue. MecTh, TIEperoBOphI
U BMEIIATEJIbCTBO TPEThEW CTOPOHBI SIBISIOTCS TEMM IPOLEIypaMH,
KOTOpbIE TIpelrnojaraloT o003HavYuBIlIeecs B TOW WM WHOW CTeNEeHU
MPpsSIMOE CTOJIKHOBEHME MEXIY CTOPOHAMMU.

Ho B aTOM ciiyyae MOTyT OBbITh UCITOJIB30BaHbI U IPYTUe CPEACTBa,
a UMEHHO YKJIOHEHME OT KOH(JIUKTa 1 TpuMupeHue. Bmecto Toro urto-
Obl BXOIUTb B KOH(MJIMKT W 3aTeM IorauiaTh €ro, CTOPOHbI Mpearnoyn-
TaloT MPOCTO pa30pBaTh OTHOUIEHMS; 3aTeM, €CJU Pa3pblB OTHOILIEHUI
OCTPO CKa3bIBAaeTCsl Ha MX OOIIMX MHTEpecax W HUKAKMX APYrux o0-
XOIHBIX ITyTeil HE CYIIECTBYET, CTOPOHBI BHOBb 3aBSI3BIBAIOT OTHOIIIE-
HUs, TIPUCTYIasi K pUTyalibHOMY TiepeMupuio. PesyibTathl uccieno-
BaHUI, MTPOBEIEHHBIX MEXIY Pa3TUYHBIMU HAPOAHOCTSIMU U CPEAu pas-
HBIX TPYII HacejeHus (cagoBonmbl U3 TuieMeHU siaie Hosoit ['BunHew;
MPUHSIBIINE XPUCTUAHCTBO 3eMJIEIENIbIIBI ¢ OCTpOoBOB PUaXM Ha 1ore
Tuxoro okeaHa; MycyibMmMaHKM ropoaa [Ixwunna B CaymoBckoit Apa-
BUU), TMO3BOJISIIOT CO BCEH OYEBHUIHOCTBHIO CBECTU JaHHbIE B THUIOBYIO
MaTpully, KOTopas co3[IaeTcsl cama co0oii, Ka3zanochb Obl, BOMPEKU He-
CXOXECTU KOHTEKCTOB.

B Tpex mpuBeneHHBIX BBIIIE CIy4dasiM OTHOIIEHUS, KOTOPHIE IOMI-
JepXMBAIOT CTOPOHbBI, UMEIOT CIMIIKOM O0Jibllioe 3HAYeHUEe JJIsi HUX
caMUX U sl OOLIMHBI, K KOTOPOl OHM MpUHAIJIEXaT, B CUJIY Yero
OOILIMHBI CTPEMSITCS, YTOObl KOHMJIUKTY ObLT ToJioxkeH KoHell. [Toato-
My TpyIllla B IIEJIOM OKa3bIBaeT MaBJeHHE Ha MPOTHUBOOOPCTBYIOLIME
CTOPOHBI, MOATAIKUBAS UX K MpUMUpeHUuto. OOpsi MpUMUPEHUS UMEET
pasnuuHbie ¢opmbl. Ho B KaxkmoMm ciydyae OoH BbIpaxaeT U CUMBOJIM-
3UpPYyeT LIEHHOCTh OTHOILIEHUI, KOTOpbIE HAJ0 BHOBb 3aBsI3aTh: apad-
CKH€ XEHIIMHBI U3 JXKUIAbI, OTHOIIEHUSI KOTOPBIX COCTOSIT U3 B3aUM-
HbIX BU3UTOB U OOMEHa Mpe3eHTaMU, MUPSITCS BO BPEMSI BCTpeuH, rie
OHU JPYT IPYTY AApST MOJAPKU; Yy TJIEMEHHU siajie, rae KOH(MIUKT Mpo-
TUBOMOCTABJISIET POICTBEHHUKOB MO MYXXCKOW JTMHUM, TIPOUCXOIUT 00-
MEH IMOPOCITaMUu M €10, KaK 3TO U JOJIKHO OBITh MEXIY POACTBEHHU-
Kamu. Y xurteneit OUIKM, Toe OpraHU3aIUs OOIIECTB OYeHb HEpaB-
Hasl, B JaHHOM CJlyyae MMeeT MeCTO LIEpeMOHMUS «i Soro» (s BUHOBAT),
BO BpeMsI KOTOPOW OOMAUMK AOKA3bIBA€T CBOE KpaliHEe YHUXXKEHUE Te-
pen oomxkeHHbIM. C OMYIIEHHON TOJIOBOM OH MOJYa CHUAWT B YIJy JAOMa
KepTBbl. Bo UMs NMpUMUpEeHUs] MOCPEAHUK MPOCUT MPUHSATb KUTOBbIN
3y0. IIpuHsTHE 3TOrO Mpe3eHTa OOMKEHHBIM CUMBOJIM3UPYET NMPUMU-
penue. Ho He Bce KOHMIUKTHI KOHYAIOTCSI MUPHO.

Pasnen 4. Cucrema BO3Me3aUd
1 yroJloBHAsI CUCTeMa

BonbimmHCTBO aBTOpOB ocyknaioT MecTb. Yxe B XVII B. I'poumit
JeJaeT pazuuue MeXay MUPOM MPUPOIbl U €CTeCTBEHHBIM IPAaBOM,
T. €. TIPaBOM, OCHOBAaHHBIM Ha €CTECTBEHHBIX 3aKOHaxX MPUPOJbI, KOTO-
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pble OTUKTYIOTCSI 3IpaBbIM CMbICIOM. [Ipupone TpuHamiIekaT >XKHUBOT-
Hble, Hepa3dyMHas 4JacTh 4YeJloBeKa, HEIMoABJIacTHas eMy, U MeCTb —
«3TO €CTECTBEHHBIN M OOIIWIA IS YeJOBeKa W XWBOTHOTO MPWHIIMII,
OTKyda poxkmaeTcs THeB». TaknuM o6pa3oM, rocyaapcTBO, KOTOpOE 3a-
npelraeT MeCThb, SIBJISIETCSI BbIpaxkeHUeM Iobenbl pa3ymMa Hall KMBOT-
HBIM MHCTUHKTOM. B 3T0 Xe camoe BpeMsi CHO3a IUIIET, YTO MECTh
SABJSIETCS PYAIMMEHTAPHBIM CPEICTBOM pa3pelleHUsT KOHMINKTOB: € MO-
SIBJICHWEM K€ TOCyIapCcTBa, YeJIOBEK JOCTUTAET TOrO, YTO OH PEryJiv-
pyeT KOHMIMKTBI C MEHBIIUMU MOTEPSIMU, a ITO yKe camMo mo cebe
o3HayvaeT Oojiee pa3zyMHOE ToBeacHUe. B o6oux ciydasix Mbl sIBIsSIeMCS
CBUICTEIISIMUA BBOJIIOIIMOHHOTO TOAX0Ja, OCYXIAIONIEero MeCTb U COOT-
BETCTBEHHO BBICTYMAOIIETO B TMOJb3y BMeEIIaTeIbCTBa TOCYIapCTBa.
Bce 10pUCTBI B LIEJIOM Pa3aeisioT 3Ty MO3ULMIO'.

CoBceM HeIaBHO 3TOT ITOOXOJA ObLI CHOBa B3SIT Ha BOOpPYXEHUE
dunocodpom P. Kupapom. CormacHO 3TOMy aBTOpPY, KpOBHasi MeCTh B
MEPBOOBITHBIX OOIIECTBAaX MpeACcTaBiseT COOOM pa3ryj HacWiIusl, KO-
TOpoe TiepenaeTcsl U3 TTOKOJICHUSI B TIOKOJICHUE W TTOCTENIEHHO OXBaThI-
BaeT o6uTaeMoe MPOCTPAHCTBO . M TONBKO NUILb C MOSIBIEHUEM TOJ-
JIMHHO CyIeOHBIX WHCTUTYTOB, 3aBUCSIIMX OT TOCYIapCTBa, BBITTOJ-

' IHTepecHO CpaBHUTD ABa MTOXOXMX, ECIM XK He 110 COIepKaHMIO, TaK 10
XpoHojioruu, Tekcta. [lepBblii Obl1 HanucaH B 1892 r. A. DcMeliHOM, KPYITHBIM
HWCTOPHMKOM IIpaBa; BTOPO TeKCT Jatupyercst 1979 r. u mpUHAIIEXUT IBYM CIIe-
LIMaJIMCTaM II0 rpaxkaaHcKoMy IipaBy — A. Beiiry u @. Teppe. «YronmoBHoe Iipa-
BO [y pMMJISTH TIO3THENW PUMCKOUN UMIIEpUHU|, — TMcaa DCMeiiH, — ObUIO HEeTIoJI-
HBIM BO MHOTMX OTHOLIEHMSIX. BO-nepBbIX, BHYTPU BBICOKO Pa3BUTOM LIMBUIN3a-
LIMM 3TO PaBO COXPAHSUIO — U 3TO KacaeTCsl MHOTUX aCIIEKTOB — IIEPBOOBITHEIE
B3IJISIABI YeJI0BEUYECTBA B perpeccuBHOM obmactu. [1Inpoko n3BecTHO, YTO HaKa-
3aHMe TPECTYIUICHWI B OOIIECTBaX OTIAETCS Ha OTKYI JIMIHOW MECTH, U OUYeHb
4acTo HYXXHbIe 3P PEKTUBHBIE PENPECCUM HE MPEANPUHUMAIOTCS BBUAY BhIILJIa-
TBI KOMITEHCAIW TeHEXHBIX WJIA UMYIIECTBEHHbIX, KOTOPhIE IIPOM3BOIUT aBTOP
MPECTYIICHMS XKEPTBE WIM €€ IIPEICTaBUTEIISIM; 3aTEM, B COOTBETCTBUU C OOBI-
YaeM WIM 3aKOHOM, 9TO COIJIAIIeHe MEXXIY CTOPOHAMU OIIEHMBAETCS TOJKHBIM
00pa3oM M HakJaabiBaeTCs UCK. 2ZKepTBa MpeCcTyIJICHUs, TAKUM 00pa3oM, o0Jjia-
JaeT JINIIb IIPaBOM ITOTPeOOBaTh 3a IIPUUYMHEHHBIN eif yiep6 KOMIIEHCALIMOHHYIO
BBITUIATY, ¥ OHA €€ MOJIyYaeT IyTeM IIpeabsBICHUS NCKa Yepen cyla». — Esmein A,
Cours elernentaire d'Histoire du droit fran”ais. Paris, 1912. P. 36. A. Beiin u
®. Teppe nucanu: «OaHON U3 OCHOBHBIX (PYHKIIMI rOCyIapCcTBa SBJISIETCST 00ec-
redeHue MopsiIKa B 00IIEeCTBE: TOCYAapCTBO 00s13aHO BMEIIMBATLCSI B CIIOPbI
VHAWBUIOB, IJIsI 9TOTO OHO 00pa3yeT o0IlIeCTBeHHOe  mpaBocynue. Brpouem, ata
rocynmapcTBeHHass QYHKIIMS He cpa3y ObUIa ITpu3HaHa. B mepBOOBITHBIX [TUBUIIH -
3alMSIX OOMKEHHOE JIMLIO OCYIIECTBIISUIO TIPABO MECTU, U €My B 3TOM TOMOTAJIO
ero riems. MecTu, Kak IpaBUJIO, IPEAIIecTBOBaIa CTaaKsI YaCTHOTO IIPaBOCY-
WS, KOrga IIPOTUBHUKY JOTOBAPMBAIMCH O TOM, YTOOBI IIPUBJIEYb K pa3pelle-
HUIO X KOH(IMKTA apouTpa... 3aMeHa YaCTHOTO apOUTpaXka TrocyIapCcTBeHHBIMU
cyJaMM MpezrioJiaraja yCujleHue rocyJapcTBeHHO Biactu». — Weil A., Terre F.
Droit civil. Paris, 1979. P. 205—206.

P 202 Girard G. Des choses cachees depuis  la fondation du monde. Paris, 1978.
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HSIIOIIETO TPETEUCKYI0 POJb MO OTHOLIEHUI0 K MPOTHUBOOOPCTBYIOIINM
CTOpOHAaM, W MPUMEHEHUEM TMPOUEAYp B3aUMHBIX YCTYMNOK, YyIaaoCh
OTBOAUTb M TaCUTb MECTh, Ojlarogapsl 4eMy CTajdo BO3MOXHBIM CHEp-
XKUBaTh Hacwiue. B cymHocTM MBI BMecTe ¢ rocromnHoM P. Bepnbe
MOXEM 3aaTh ceb€ OAWH BOMPOC, — MPU ITOM BO3AEPXKUBASICH OT
KaKoW-11M00 XapaKTEepUCTUKU TEPBBIX YETOBEUYECKUX OOIIECTB U 00-
IIECTB MEPBOOBITHBIX, KOTOPBIE, KaK IpearojaraeTcs, paBHOLIEHHbBI, —
a HeE SBISIETCS JW 3TO BEYHOE HACWIWE MPUAYMAHHBIM TMO3Xe, TPU
POXIEHUN TOCYAapCTBA, BOOOpaXaeMbIM TPEICTaBIEHUEM, YTOOBI y3a-
KOHUTb MOHOIIOJIUIO MPaBOCYAUSI U MPUMEHEHUE CUJIbI, KOTOPOE OHO
nmpenycMatpuBaer? UccnegoBanust b. Conna 06 muayntax ['pennmangum
3aCTaBJISIIOT 3aQyMaTbCcsl HAl STUM. ABTOp [NeNaeT CTPOTUA aHalIu3
pa3pbiBa, KOTOPHIN CYLIECTBYET MEXIY IMPAKTUKOM MeCTH (TOi, KaKoi
OHa ObLTa IO KOJOHM3AaIUM U MPUXOJa XPUCTUAHCTBA) U MpeacTaBie-
HUAMM, KOTOPBIE MMEIOT Ha 3TOT CYET MUCCUOHEPHI M MPEICTABUTEN
JTATCKOTO TOCYIapcTBa . B TpaAMIIMOHHBIX OOIIECTBAX MECTh MOIJIA Cy-
IIECTBOBATh TOJBKO MEXIY WHAWBUIAYYMaMW, TPUHAMIEXKAINUMU K
pa3HbIM TpyINaM U 3aKaHYMBaJlaCh OHA, KaK MpaBujo, MocJjie MepBOTo
yOMiicTBa, O3HAuYaBIIEro, YTO OTMIIEHUE Mpou3BeAeHO. Bripoyem, kak
MOKa3bIBAlOT 3THOrpahueCcKue UcCIeq0oBaHUS, K MECTU MpUOETaiv peaKo,
a caMM TPATUIMOHHBIE OOIIECTBA CTPEMWJINCh K CTPOTOMY OTpaHUYe-
HUIO TIposiBIeHUI Hacwiusi. OJHaKO MOCKOJIbKY 3TO TaJIeKO HE COOTBET-
CTBOBAJI0O MIECOJIOTMM MUCCHOHEPOB M TIPEACTaBUTEJIEN TocyaapcTBa, TO
OHU B TIPUHIINIIE PE3KO OCYXXAAIW MecTb. UM ynanoch BHYIIUTh UHYH-
TaM MBIC]Ib O MECTH, KOTOpasi CUJIbHO OTJIUYAETCS OT MCTOPUYECKON
pealbHOCTU M 3KcIulyatupyetcsa B Teopuu P. 2Kupapa. CornacHo 3Toit
TEOpUU, UHYUTHI J0 KOJOHU3AIMM SIKOOBI XKMJIM B TIOCTOSTHHOM CTpaxe
COBEpILEHUS aKTOB MECTU, KOTOPBIE TIEPEXOIUIIN OT MOKOJIEHUS K TIO-
KOJICHWIO, TEM CaMbIM MPOTUBOMOCTABJISIS aXe WICHOB OOHOW W TOW
ke ceMbu. COBEpIIEHHO €CTECTBEHHO, YTO MHYUTHI, KOTOPbIM B TaKOM
MU3BPAIllEHHOM BHUJE TPENOIHECIN UX COOCTBEHHYIO MCTOPHIO, pamoBa-
JINCh TOMY OOCTOSITEBCTBY, YTO AWKWE BPEMEHA MPOIILIN.

BrirenpuBeieHHBINM TTpUMepP SABISIETCS JIUITb OTHUM W3 TTOKa3a-
TeJieid, ToABepralliX COMHEHUIO TEOPETUYECKHE MMOJIOXKEHUS MO TaH-
HOMy Bompocy. B camom nene, HemaBHUEe pabOThI MO IOPUIUYECKOM
aHTPOITOJIOTVHN, B YacTHOCTH P. Bepmbe, MO3BOJISIOT TTOKa3aTh OMIMO0Y-
HBII XapakKTep 3BOMIOIMOHUCTCKUX Teopuit. C OTHOM CTOPOHBI, MECTh
He SIBJISIETCSI TOJY>)KMBOTHBIM U AUKUM HUMITYJIBCOM, a, HAo0OpOT, ee
OCYILECTBICHUE MPOMCTEKAaeT M3 IIEJIOr0 KOMIUIeEKCa YeTKO OTpabo-
TaHHBIX MEXaHU3MOB — CHCTEMBI BO3ME3IMSI.

C npyroii CTOpOHbI, Mepa HaKa3aHUS He SIBJSIETCS 3aBeplIeHUEM
npoliecca pa3BUTHUS, HAYMHAIONIETOCS C MECTU: HaKa3aHue U MecCTh

' Cm.: Sonne B. The Ideology and Practice of Blood Feuds in East and
West Greenland // Etudes Inuit. 1982, 6. P. 21—50.
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COCYIIECTBYIOT B JIIOOOM 0O1IeCTBE, OyIb TO OOIIECTBO TPaAWLIMOHHOE
WIN COBPEMEHHOE.

HMrak, uMeHHO 3TW OBa acmeKkTa HaM TeIepb M IPEeACTOMT pac-
CMOTPETb.

§ 1. Cucrema Bo3Me3ausi

DTHOrpaduyeckrie JaHHbIE IIPUBOASAT HAC K 3aK/IIOYEHUIO, YTO BO
MHOIMX OOIIECTBAaX CUCTEMbl BO3ME3AUSI UMEIOT OMpeaesIeHHOEe KOJIndye-
cTBO obmmx uyepT. M, kcraTti, He Bce 0OIIeCTBA B OMMHAKOBOM CTEIICHU
npuderator K Mectu. C Ipyroii CTOpoHbI, MECThb, OyIy4d CBsI3aHa C IPUHIIU-
oM oOMeHa, MOJDKHA HaXOAWTh CBOE 3aBeplIeHME, KOTOPOe OOBbIMHO
BbIpaxaeTcsl B MPUMUPEHUM MEXKIY aHTarOHUCTUYECKHUMU TPYMIIaMU.

Teopus odomena P. Bepabe. Jlornka oOMeHa HaxXOOUTCSI B LICHTPE
BHMMAaHMSI MHOTMX aHTPOMOJOIMYECKMX aHAIN30B.

P. Bepawe mmpuMeHsIeT B OTHOILICHWM MECTH T€ K€ PaMKM aHaJIU-
3a'! OH cUMTaeTe YTO OHA He CMELIMBAETCS C aHAPXMUYECKOil arpeccus-
HOCTBIO M TIPEICTaBJIsIeT COOOM «IBYCTOPOHHMII OOMEH, BBITEKAIOIIWiA
13 BO3BpaTa OCKOPOJEHUSI U IepeMEHBbl poOJIe OCKOPOUTEIsI U OcC-
KopOseHHoro. O0uma BhI3BIBAET KOHTPOOWIY U HAaYaJIbHOE OTHOIIEHUE
IepeBOpauYnBaeTCs, U Telepb OCKOPOJEHHBIN CTAHOBUTCS OCKOPOUTE-
JIeM, ¥ HaoOopoT... Tak e Kak 3ampeliecHrue KPOBOCMEIICHMS 3MXKIET-
Ccs Ha 3aKOHE DK30raMHuM, KOTopasl OIpelesseT CTPYKTYpy OpayHBIX
0OOMEHOB, TOYHO TaK K€ MECTh OCHOBBIBAETCS Ha 3aKOHE OOMeHa, KOTO-
pBI ompeneNsieT CTPYKTYPY CHUCTEMbI Bo3Mesnus (MILEHUS); TaKUM
00pa3oM, MeCTh IlepecTaeT OBITh XeJIaHWEM, KOTOpOe IOAaBIsIeT U
00y3aBIBaeT 3aKOH, a CTAHOBUTCSI HOPMOI1, KOTOPYIO 3aKpEMHUIo OOIle-
cTBO». Kak MBI 3TO yXe BHAENM, MECTb HE MMEEeT MecTa BHYTPH
OMHOW M TOM € TPYIIIbl: KaK OCKOPOMTENIb, TaK U OCKOPOJICHHBII
MOTYT IpuOeraTh K MECTU TOJILKO B TOM cllydae, €CJId OHM IpUHaJje-
KaT K pa3HbIM collMalibHBIM  (hopMmupoBaHusiM. P. Bepabe cuntaert, 4To
MECTh SIBJISIETCS OMHOBPEMEHHO M 3TUKOM, N KOACKCOM.

Amuka 6o3me3dus. IlpuMeHEeHUE CUCTEMbl BO3ME3IUSI OCHOBBLIBA-
eTcd Ha KOMIUIEKCE OOIIMX IEeHHOCTEH, XapaKTepHBIX IJIS TPyHI—
yJacTHUI KOH(pauKTa. OHM CBOASTCS K IBYM OCHOBHBIM MIESIM: HaHE-
CEHHOE OCKOpPOJICHHME CTaBUT TPYIIIIL B MOJIOXEHHE BO3BpaTa COOT-
BETCTBYIOIETO J0JIra; AOJI OOUIbl €CTh JOJT KU3HU.

O6upa, HampaBJIecHHAsI IPOTUB OTHOTO MHAMBHUIA, KacaeTcs B Iie-
JIOM U €TO0 IPYIIBI, CTaBsI €ro B ITOJOXEHME HEKOEro oOMeHa ¢ O0MIIu-

' [To3HakomuTbcs ¢ pabotamu P. Bepabe 1 ero KOMaHAbl IPOCTO HEOOXO-
aumo. B ocHoBHOM 3TO Kacaercsi paGoTbl «Mectb» mox pen. P. Bepabe, B 4
Tomax. Verdier R. La Vengeance. Paris, 1980—1984.

* Verdier R, Le systeme vindicatoire // La Vengeance. T 1. P. 14—16.
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KOM UM €ro IpYyMIIOi: 3TU IOCIAEAHME YK€ NPMUHSUIM Ha cebs OOIr B
OTHOILIEHUM OCKOPOJEHHOIO W €ro rpymIbl, HEM30EeXHbIM CJIEACTBUEM
KOTOPOTO SIBJISIETCS 00513aTEbCTBO TSXKKO OTOMCTUTH OCKOPOWTENIO U
€ro rpyIlme.

TakuM o0pa3oM, NOJT SIBJAsIeTCs 3aBs3KOM obmeHa. SI3bIK MecTu
9TO MOATBepxXaaeT. Y IjeMeH 0eTM OCKOpPOJIEHHBIE JOJKHBI «BEPHYTh
35m0» (vudan), a OOMIYMKM JOJKHBI UM BO3MECTUTh «YOBITKM» (KUIT). Y
KaOMJIOB YOMIICTBO 0003HaYaeTCss TEPMUHOM ertal — «oTgavya Tpyma»:
yOUICTBO CO3aeT KPOBHBIM JOJT, a MECTb €ro BbIIJIauMBaeT, BO3Bpa-
mas Tpyn. Otciona BeITekaeT aBa BbiBoAa. C OqHON CTOPOHBI, HAHECEH-
HBI yliepO OLIEHMBAETCS PEaibHO: YYUTHIBAETCS OTBETCTBEHHOCTH
aBTOpa HaHECEHHOro yiiep0a, YMbICEN, IPEeAyMBIIUICHNE, CMST4ao-
e oOCTOSATENbCTBA YUMUTHIBAIOTCS MEHbIIE, 4yeM TpeboBaHUE BO3-
BpaTta oounbl. Ho, ¢ Apyroii CTOpoOHBI, YYUTHIBAIOTCSI COLIMAIbHbIE CTa-
TYChl Y4aCTHMKOB KOH(MIMKTA C MO3UIUKM PA3JIUUYHBIX KPUTEPUEB, Ta-
KNX, KaK COLMAIbHAsl AUCTAHLUS MEXAY OOMIUYMKOM U OOWXEHHBIM,
BO3pacT, MOJ U YUH XepTBbl. KpoMe Toro, Mectb MeHbllle HalpaBieHa
MPOTMB TOIO, YTOOBI Pa3pylIUTh XU3Hb, a OOJIbIIE HA TO, YTOOBI 3a-
CTaBUTh yBaXaTh €€: MECTb MMEET MMIIEPAaTUBHBIA XapaKTep IOTO-
My, YTO OHa SIBJISIETCSI OTBETOM Ha aKT, KOTOPBI IMOCTABUII IO YTPO3y
caMoO CyIIECTBOBaHUE TPYIIIBI OOMKeHHOro. OHa MMEET TaKoe K€ BaxK-
HOE 3HauyeHMUe JJIsI BOCIIPOU3BOJCTBA TPYMIIbl, KaK U OpayHbIii OOMEH.
CBUIETEIBCTBOM 3TOMY SIBJISIIOTCSI TIOHSATUSI, KOTOPBIMU OHA OMIEPUPY-
€T M KOTOpbIe YacTO Hepa3phIBHHI — 3TO KpOBb U 4ecTh (B Kamadbpum
TOBOPSIT, YTO YeCTb 3aMmelllaHa Ha KpoBM). KpoBb OJIMIIETBOPSIET He-
MPEePBIBHOCTh B CMEHE TTOKOJIEHU, a YeCTh — COOCTBEHHOE JIMIIO I'PYII-
MBI, €€ CaMOOBITHBIN XapakKTep, TO, YTO €€ OTAMYAET OT APYTUX TPYII.
CBsI13b MEXIY XM3HBIO U MECTbIO YXOIUT aKe B HEBUAMMBIM MUD: B
OYeHb MHOI'MX OOILECTBAX CYMTAETCSI, YTO AYIIa HEOTOMIIECHHOIO YCOII-
1Iero oopeyeHa Ha CKMTaHMSI, OH HE MOXET IMOJyYuTh CTaTyC Tpelaka,
YTO MeEIIaeT €My MIPaThb UCKYIUTEIbHYIO POJIb B MHTEpecax >KHUBBIX
(y 6emyrMHOB CUYMTAETCsI, YTO OH IIPEBpalllaeTCsl B COBY U BCE BpeMs
TpeOyeT KpOBU OOMAYMKA, YTOOBI €10 HAIIUTHCH).

Kooekcot u pumyanvt mecmu. P. Bepabe cuMTaeT, 4YTO OTHOIICHUS
MECTU HaXOMASTCS MEXIY OCO3HAaHMEM JIMYHOCTU M BpaxkaeOHOCTHIO:
KOT/a ColMabHasI TUCTAHIIUSA MEXIY KOH(DIUKTYIOIMMA Maja, MECTh
HE MMeeT MeCTa, a KOIrja OHa CJIUIIKOM BeJIMKa, MPUOeraloT K BOCHHLIM
neiictBusiM. CBsI3b, OCHOBaHHAsI HA MECTH, MOXET ObITb KBaIU(PUILIUPO-
BaHa KakK cocmosHue paxcdedbHocmu. Tak KakK BpEeMEHHBIM MUP HEBO3-
MOXXEH, a MECTb OOBIYHO HE MOJIKHA IepepacTaTh BO BCEOOIYIO BOMHY
B CHJIy TOIO, YTO OHAa HampapjicHa He HAa YHUYTOXEHHME, a Ha COXpaHe-
HUe TPYIII, TO, CJIEJ0BAaTeJIbHO, OHA IOJYMHSIETCSI KAKOMY-TO KOJIEKCY,
KOTODPBI BbIpaxaeTcs B (opMe pa3IMyHbIX NMPEeArnucaHuil U puTya-
JoB. C OmMHOM CTOPOHBI, HE Kaxasi oouma o0s13aTeIbHO JOJKHA BECTHU
K Mectu. C Apyrol CTOpoHbl, BpeMsl U MPOCTPAHCTBO JJIsI MECTU MO-
KET OBITh OIpaHMYEHO, M OOMXKEHHAas CTOPOHA HE CMOXKET OCYILIECT-
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BUTHh CBOI 3aMBICE], U MECTb, TAKMM 00Opa3oM, OyJeT OKOHYeHa (Ha-
npumep, y MyHaaHroB Yama mjemsi, K KOTOPOMY MpUHaJjexan you-
ThIii, UMEET B CBOEM DPAaCHOPSKEHUU BCEro IBa NIHS AJSI TOrO, YTOOBI
IMOKOHYUTh C YOUHLIEH WU C OOHUM M3 €ro OpaTheB; MOCJIE TOrO Kak
3TOT CPOK MCTEK, MPUOETaloT K MPOPOYECTBY, YTOOBI ONPENEIUTh, KTO
W3 TUIEeMEeHU YOUMIIBl HOJKEH OyIeT UCKYMUTh MpecTyIieHue, Mo Mc-
TEUYEHUM elle NBYX IHeil HacTymaeT MpUMUpEHUe U, TakKuM obpa-
30M, C MECTbIO TTOKOHYEHO). OIHAKO XOTs MPU OCYIIECTBICHUU MECTH
HCTIOJIHUTEIM HUKOTa HE MOTYT TIOJIb30BaThCs TIOJTHOM CBOOOION, paMKH,
B KOTOpPbIE€ BITMCHIBAETCS MECTb, JJIs KaXJIOTO 00IllecTBa pa3jiuyHbI.

IIpeapacnoio;KeHHOCTb K MEeCTH: nmpuMepbl. B HEKOTOpHIX 00I11Ie-
CTBaX He 3HAIOT, YTO Takoe MecThb. ONHaKO aTHOrpaduueckue TaHHbIe
CKJIOHSIIOT Hac K BBIBOJIY O TOM, UTO 3TO SIBJIEHUE BCTPEUAETCS TOBOJIb-
HO 4YacTO U OOJBIIYI0 YaCTh BPEMEHU OHO HAXOAWTCS TOI KOHTPOJIEM.
Ho uHorma mecth npuHMMaeT ype3MepHble pa3mepsl. Jlajsee Mbl Mpo-
WTIOCTPUPYEM Ha MpUMepax TPU BO3MOXHBIX cllydasi: KOrja OHa OT-
CYTCTBYET, KOIJIa OHa KOHTPOJIMPYETCS U KOT/Ia OHa pa3pacTaeTcs Ypes3-
MEpPHO.

Omcymcemeue mecmu. DGUOIICKHAE TAMO CUMTAIOT, YTO MECTh Kpaii-
HE omacHa JJis1 OOIIEeCTBa, M MO3TOMY OHM HE JAOMYCKAIOT 3TOTO0 pHMCKa.
Ecnu Mexnay nBymsi MHAMBUAAMU BO3HUKaeT KOHMIUKT, OHU IOOYe-
penHo oOpalllaloTcs K apOuTpamM M B OpraHbl MPaBOCYAUs PailOHHBIX
accamOiieil, KoTopble MOTYT y3HaTh BUHOBHUKA. Eciu xe Mexay pas-
JIMYHBIMM POaMU BO3HUKAeT KOHMIUKT, TOXOASAIINN 10 yOUiicTBa, TO
YJIeHbl 3TUX POAOB AOJIKHBI M30eraTb BCTped APYr C IPYroM OO0 TeX
mnop, MokKa yOuiilia, KOTOPBIA C 3TUX TOP MOXET OBITh YOUT JIIOOBIM
(3mech Kak pa3 MPUXOAUT MBICIb O homo sacer U3 pUMCKOro mpasa),
He obparutcsa B OerctBo. OgHAKO BO3MOXKHOCTH BO3BpaTa y HETo CO-
XpaHseTcsl, eC/d POJCTBEHHUKHU YOMTOrO COIJIaCHbI MPUMUPUTHCA (a K
3TOMY MX M moOyxnaloT accambieu). B maHHOM ciydyae B XKepTBY
MIPUHOCUTCS XUBOTHOE, KOTOpPOE 3a0MBAIOT, a yOuiilla U camblii 01u3-
KA POACTBEHHUK ITOTMOIIEro JOJKHBI BMECTE IPOWTH Yepe3 OTBep-
cTHe, TMpoJeJaHHOEe B LIKYpPe >XUBOTHOTO, CUMBOJU3UPYSI TEM CaMbIM
BO3POXIEHNE UX OTHOLIEHWI MPHU HOBOM MOPSIIKE BElleH.

Koumpoaupyemas mecmv. D10 Hambojiee dYacThiii ciydait. Tak,
HalpuMmep, y MOPAAHCKUX OEIyMHOB MECTh MMEET MECTO TOJbKO B
cllydyae M3HACUJIOBAHUS UM CEPHE3HOTO M YMBIIIJIEHHOTO IOCSITaTeb-
cTBa Ha (hU3MYECKYI0 HEMPUKOCHOBEHHOCTh JIMUHOCTU. Ho naxe u npu
9TUX BO3MOXHBIX CJydyasix CTOPOHBI BCerma MOTYT cjejaThb BbIOOp B
MOJIb3y TOTO, YTOOBI MOJOXUTHCS Ha apOuTpax kadu. OgHAaKO K HEMY
oOpalaloTcsd HE Bcerma, Ju0O0 ero BMEIIaTeJbCTBO HE NPUBOIUT K
OKOHYAaTeJbHOMY pellleHnIo Borpoca. Toraa mo UCTeUeHUU HEeKOTOPOTro
BpEMEHU CTOPOHBI MOTYT MPUUTU K 3aKJIOUeHUIo coriaiieHus. Jo-
BOJIBHO YacTO B JIOTMIOJIHEHWE K KOMIIEHCAIMM CTOMMOCTU KPOBU TPYM-
Ma oOMaYMKa JOJXKHA MepeaaTh B IPYIIy OOMXKEHHOIO JEBYIIKY, Ov-
KAy poACTBeHHUIYy youiilipl. OHa MOJXHA BBIUTH 3aMyX 3a CbIHA,
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OpaTa WAM OTLA TOKOMHOTO, YTOObI MPUHECTU UM B CEMbIO HOBOTO
MY>XXUUHY, POXIEHWE KOTOPOro obecreurnBaeT 3aMeHy yuieaiiero. CBo-
0ofy 9Ta AeByllIKa MOXET O0OpecTH JUIllb TOraa, KOoraa pOXIEeHHBIN et
peOCHOK JOCTUTHET OIIPeNeICHHOTO BO3pacTa, T. €. KOrJa OH Oyaer
croco0eH HOCUTh opyxue. B ToMm ciyyae, eciu MecTU He yaaeTcs
n3bexaTh HM C TIOMOILBIO apOuTpaxa, HU C MOMOIILbIO BBITIJIAT COOT-
BETCTBYIOIIMX KOMIIEHCALIUI, OHAa MPOTEKAaeT B COOTBETCTBUU C TOYHO
ornpeneseHHBIMU TipaBuiaMu. C OTHON CTOPOHBI, HEOOXOAUMO COOJTIO-
JIeHrEe OMpPeNeIeHHOTO NapuTeTa MeXIy MCTSIIMM U JIMLIOM, KOTOpOe
SIBJISIETCSI OOBEKTOM MECTH: KPOBb CBOOOMHOIO 4YejoBeKa HE MOXKET
OBITb OTMIIIEHA KPOBbIO paba, COBEPIIMBILIETO YOUICTBO, a TOJIBKO JUIIb
KPOBbIO X03siMHa 3T0oro pada. C Apyroil CTOpoHbI, 4eM OJUXKe CTeleHb
pONCTBa MEXy TPOTUBOOOPCTBYIOIIMMU CTOPOHAMM, TEM MEHBIIIE KO-
JIEKTHBHAasl OTBETCTBEHHOCTh, 1 HA00OOPOT: MPEACTaBUTEb XKEPTBHI 10
KPOBU HE MOXET Ka3HUTb CBOETO OJIM3KOTO POJCTBEHHUKA 10 MYKCKOM
JIMHUU, BUHOBHOIO B YOMIACTBE NPYroro poJACTBEHHHKA IO MYXCKOi
JIMHUU (B OJHOU U3 JOUCIAMCKHUX TTO3M TOBOPUTCS: «DTO MOU POJCT-
BEHHMKU younau moero 6pata OmaliaHa, U €CiIu S MYIILY CBOIO CTpely,
OHa TomajieT B MeHs»). bojiee Toro, cujia MecTu JOJKHA OTpeaesaTh-
Csl CTENEHbIO POJCTBA OIU3KUX YOUMLIBI'.

Mecmob, npunumarowjas upeamepuole ¢opmol. Kak riaacut adbxas-
CKasl MOCJIOBUILIA, «KPOBb HE CTapuUTCsI», U Y abXa3leB MEeCThb Iepeaa-
eTcsl U3 TIOKOJIEHUS B TIOKOJIeHUE. DTO OOIIECTBO C KpaHUMU MPOSIB-
JICHVWSIMM HAaCWJIUSI, TIPUUYEM J10 TAaKOHW CTeNeHU, YTO MeCThb MmepepacTa-
eT B BEHIETTY, a CUCTeMa MIIEeHUs MepepacTaeT B 0ECKOHEUHbIE KOH-
baukThl. Jlaxe He3HAYMTEIbHbIE MTPECTYIIEHUS MOTYT BECTU K YOMIi-
CTBaM, KOTOpbIE€, B CBOIO OuYepe/lb, MOPOXIAIOT 1IeJYI0 Ceputo OTBET-
HbIX youiicTB. CoriailleHue MeXIy BPaXkAyOIIMMU TpyNnaMu ObIBaeT
penko, nubo OHO paccMaTpPUBAETCs KaK HEAOCTOMHBIN CITOCOO pelIeHUs
KoH(ukTa. Benb abxa3ibl ToBOpsT: «Mbl HE TOPTYeM KPOBbIO HAIIMX
OpaTbeB».

Ecte u gpyrue oOimecTBa, KOTOpbIE TakKXe MPEANOYUTAIOT Ha-
CWJILCTBEHHOE pelieHre KOHMIUKTOB. Tak, B ruieMeHax myccelt (Ham u
KamepyH) MOTUIbHBI XOJIM OKpYKaeTcsl CTBOJaMU NEPEeBbEB, a UX
YUCIO PaBHO YMCIY YOUTBHIX TOKOWHBIM JIOJAEH M XKUBOTHBIX; €CJIU
MY>XUMHA HE COBEPIIWI HUKAKMX MOJBUTOB, TO €r0 XOPOHST TaM Xe,
IJIe XOPOHSIT XXEHIIUH U neTeit. Y ocetH Ha KaBkase youiicTBO Moriio
OBITH YCJIOBHEM KEHUTHOBI. OOBIYHO TECTh 3aJacT CBOEMY OyAyIIeMy

' Cm. ommcanme K. Ilemxona «PaBHOBecHe ¥ MApUTETHOCTb B KPOBHOIM
MEeCTH Yy MOpAaHCKUX OeaynHoB» B pabote La Vengeance. T. 1. P. 130—131.
Kazbekckue 1 a1p0pyccKre KaBKas1lbl CTapaloTcsl OrpaHUYMBATL MECTD: TIEp-
BOE YOMIICTBO BCEIIa CUMTAETCS] HEBOJIBHBIM, PO YOMIIIBI, IIPUMEHSIST LE/IbIiA
psII OOpSIIOB, CTapaeTCsl ITOTacUTh THEB pola >KePTBHI, 1 IO MCTEYEHUH Tona
00s13aTeJIbHO TOJKHA MMETh MECTO Mpolieaypa HpManlgﬁm (cm.: Charachid-
ze G. Types de vendetta au Caucase /9 La Vengeance. T. 1. P. 83—105).
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3ATI0 PUTYyalIbHbIN Bompoc: «Koro Tel yous, 4yToObl MpeTeHA0BaTh Ha
PYKY Moeil modepu?»

[TpuBeneHHble MpUMEpPHl TMOKAa3bIBAlOT, YTO MECTb TauT B cebde
MHOIO OINACHOCTU: €ClU el oTjgaercsl siBHOEe MpenrnouyTeHue, TO OHa
MOXKET MPUBECTU K YPE3MEPHBIM MOCIEACTBUSIM, UTO TAUT yXKE yrpo-
3y IJis Bcero oOiiectBa B liejoM. OmHaKo MpU HOPMaJbHOM TEUYEHUM
JleJ1 MECTh JOJIKHA 3aKaHYMBAThCs MUPHBIM KMCXOIOM.

IMocneacTeust mectu. OOMeEH, Ha KOTOPOM CTPOUTCSI MECTb, MOXKET
ToTepIieTh Heymady. B 3ToMm ciyyae MecTh BeOEeT K COBCEM APYIUM
MOCJICACTBUSM: OHa 3aKaHYMBAETCS pa3ryJioOM HACWJIMSI, YTO BMECTO
3alIUTHhI l'lpOTI/IBO60pCTBy}OLHI/IX Ipyni CTaBUT MX B OIIACHOC ITOJIOXKE-
Hue. I 3ToMy MOIyT criocoOCTBOBaTh MHOTME oOcTosITeabcTBa. Heko-
TOpBIe TIPU OOMEHEe aKTaMu BO3MeE3[Wsl MPUIAIOT OOJIBIIOE 3HAYEHUE
pasHorjIacusiM, CYIIECTBYIOILIMM MEXIY CTOPOHAMU, APYTUM XK€ Ka-
XKETCA, 4YTO IIPMMEHEHHBIC IMPOTUB HUX MEPBI BBIXOAAT 3a paMKH JO-
MyCTUMOTO, OTClofa M Oojiee CUIbHasi OTBeTHas peakuus. IlepBoHa-
YaJbHBIN arpeccop MOXET OTKa3aThbCd NMPHU3HATb B aKT€ HaCUJIHNA, KO-
TOPOMY OH TIOJABEprayicsl, CJIeICTBUE €ro COOCTBEHHOIO paHee COBep-
IIEHHOTO aKTa. B apyrux e ciydasix, KOTOpbI€ JTOBOJIBHO YacTO MME-
IOT MECTO B CpeIM3eMHOMOPCKOM OacceitHe (Hampumep Ha Kopcuke),
azapT OepeT BepX Hal OOMEHOM M BBLUIMBAETCS B Upe3MEpPHOE Pa3KU-
raHWe 4yBCTBa YECTU, M MECTh M3 IPOCTOM IepepacTaeT B KPOBHYIO
(v B BeHaeTTy). OHa mepenaeTcsl OT MOKOJIEHUST K MOKOJICHUIO Jaxe
TOorga, Korga y4YaCTHUKHM YK€ 3a0bUIHN HavYaJIbHYIO IMIPpUYNHY BO3HUKIIIC-
ro criopa, CTaHOBUTCA YK€ HCBO3MOXHO OTJIMYUTH MECTH OT BOMHBI.

Ectb m npyrue ¢axTtopsl, KOTOPBIE MOTYT HApYLIMTb PAaBHOBECHE
cucteMbl. [TepBoiii (haKTOp 3aBUCUT OT OTHOCUTEIBHOTO MapuTeTa, KO-
TOPBIM JOJIKEH CYIeCTBOBAaTb MEXIY MPOTMBOOOPCTBYIOIIUMU TPYII-
nmamu. MexaHu3M oOMeHa, Ha KOTOPOM CTPOUTCS MECTb, IIPEAToaraer,
YTO 00€ CTOPOHBI MOJXHBI UMETh B3aMMHBINM MHTepec. Korma xe omHa
U3 TPYMI 3HAYMTEBHO KPYIHEEe APYrod, TO MECTh OBICTPO Tepepac-
TaeT B YHMUTOXEHWE MEHbIIEN TPYIIbl ee 0ojiee KPYIMHbIM COMEPHU-
KOM: OTCYTCTBME B3aMMHOCTU TMOAYEPKUBAET pasjesieHrue OOIIECTB Ha
TeX, KTO TOCITOACTBYET, U TeX, Hal KeM TrocrhoACTBYIOT. Bropoit (akTop
MOXET ObITh Pe3yJbTaTOM BIAMUSIHUS APYroil KyiabTypbl. Korma paspy-
1IAI0TCSl CTPYKTYPhI OOIIECTBA M3-32 UMEIOIIUX MECTO OUYEHb OBICTPBIX
U3MEHEHUI, TTPOMCXOIAIINX B HEM, WU U3-32 TEPPUTOPUATIbHBIX Te-
peMellleHni, HaBsA3aHHbIX M3BHE KaKON-JIM0O0 TOCyIapCTBEHHOU Bia-
CTblO, TO YacTO Mbl MMeEeM [eJI0 C pas3ryjioM Hacwius (B KauyecTBe
MnpuMepa MOXHO TPUBECTU TIJleMeHa WHIAeHeB KaiiHraHr u3 bpasu-
JIuu, TiaeMeHa ukcoB u3 lleHTpanbHOI AdpUKU, HETaBHO U3YYEHHbBIE
TypHOy/LIOM), KOTOpOE YCYIryOaseT COLUAIbHOE pa3ioKeHUE.

OnHako Bce 3TU MPUMEPHI OTHOCITCS OOJbIIE K IMaTOJOTUYECKUM
MPOSIBJICHUSIM CUCTEMBI BO3ME3AUS M HE NAaI0T YETKOTO IMpeaCTaBIeHUS
0 HOPMaJIbHOM (PYHKIIMOHUPOBAHUU 3TOI CUCTEMBbI. B mpuHIIMIIE MECTh
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He IOJIKHa MOPOXAaTh M30BITOK HAaCUIUSI U TeM Oojiee MpeBpallaThcs
B BeUHBIN KOHGIuKT. CylmecTByeT Macca CIoco060B, YTOOB MOJTOXUTH
3TOMY KOHEIl.

OTKa3 OT MECTHM COCTOMUT B TOM, UTO TpyIlla oOMAYMKA MepemaeT
ero B rpynny o0uxXeHHOTo. BmpoyeM, oOMAYMK MOXeET caM ceOS CHATh.
Y oceTwH yOuiilia MOT BOUTHM KaK NMPUEMHBIN CBIH B CEMBIO TOTO, KOTO
OH youn. OH MoOr TakxXe NPUUTH HAa MOTUJIY MOKOWHOTO W JaTh 00eT
MOCBSIIEHUS CBOEH XM3HU yOMTOMY: B JaHHOM CJIydyae OH MpOIIaeTCs
CBIHOM ITOCJIEOHEr0o M TOT KaK OBl CMMBOJIMYECKU €My HapUT XKU3Hb. Y
YyK4yeil cymecTByeT 00ObIYail, COTrJacHO KOTOPOMY ceMbs YOUHIIBI MO-
XeT TepenaTh €ro ceMbe MOCTpagaBIIero: OTHOCUTHCSA K HEMY TaM
OynyTt, Kak K paOy, u, Oojee TOro, OH CTAHOBUTCSI MYXeM BIOBHl U
OTLIOM €€ JETEeH.

MecTp TakXke MOXET OKOHUMUTHCSA Olaromaps BMeEIIaTelbCTBY
TPEeThbUX JHI. T. €. MOCPECAHUKOB: OOBIYHO 3TO XEHIIMHBI (Y HOBOTBU-
HEMCKMX MAaeHIOB CYIIECTBYET TaKOil oOblYaii: ecim BO BpeMsl MOCIMH-
Ka, KOTOPBIA MPOUCXOAUT TMocje yOuicTBa, yBaxaemass BCEMHU XEH-
IMHA BMEIIaeTCs W BBUIbET BOAY Ha TOPAIIUNA ¢paKkea, IPOU3HOCS MpHU
9TOM caKpaMeHTalbHble 3aKJIMHAHUI IPUMHUPEHHUSI, TO HOCIUHOK JOJ-
XeH MpeKpaTutbes). [TocpeIHUKOM MOXeET OBITh U KOPOJb, €CAU peUb
naAET O MOHaApXuun (y NnNJiIeMEH HUaMBE3MW KaxXaad U3 l'lpOTl/lB060pCT-
BYIOIIUX TPYII MOXET 0OpaTUTHCSI K KOPOJIO C IMpoch0Oi O TOM, 4TO-
OBl OH OCTAaHOBMJI KOH(IMKT; Hallle CpeJHEBEKOBOE IMPpaBo oOpalleHUS
K KOpOJI0 C mpoch0Oifi O 3alUTe U OCTAHOBKE KOHMIMKTA 4YEeM-TO
0JM3KO K 9TOH mpolenype).

YT0OB MOKOHYHUTH C MECThIO, MHOBOJBHO YacTO MpuOEramwT K 3a-
KJII0UeHNIO cornammeHus. P. Bepabe maer aTomy cienylomee ompene-
JIEHUE: «3TO crnocobd oOMeHa, KOTOPBIM MPUCYN] CUTyalluu, KOTAA UME-
I0TCS OTHOIIEHMUS] MECTH MEXIYy NBYMS NPOTUBOOOPCTBYIOUIMMU CTO-
poOHaMM; 3aKJII0YaeTcs 3TOT CIOCO0 B TOM, YTOOB 3aMEHUTh KOHTp-
00uIy Ha MOMHOIIeHNE KOHTpIapa, 3KBUBAJeHTHOTO HAHECEHHOM 00MU-
ne». HOpucTtel, cTpajgalomive 3BOJIOIMOHUCTCKUMU TpeapacCcylKaMu,
BCEraa MPEeACTABJISIOT COTJIAlleHUE KaK HEKMHU «3Talm» MEXIY JUYHOMU
HEHaBUCTHIO U TOCYIAapCTBEHHBIM HaKa3aHUEM, KOTOPBIM CBsI3aH C pa3-
BUTHUEM YaCTHON COOCTBEHHOCTH M NEHEXHBIX OTHOIIEHHH JIUOO OTHO-
MEeHU’, OJIU3KUX K TEHEXKHBIM.

OnHako, KaK Mbl YBUAMUM JAajbllie, MECTh HE «IpeAIIeCTBYET» Ha-
Ka3aHUIO: U TO, U IpYyroe cyuecTByeT ofHoBpeMeHHO. C npyroi ctopo-
HBI, IPUPAaBHUBAThH COTJalleHUEe K MOKYIMHON LleHe XMU3HU — 3TO 3Ha-
YUT 00ECIEHUTh CaMy CHUCTEMY.

Benr MH He moKymaeM XHW3Hb: B 00OMeH Ha KaKylO-TO XHW3Hb JOa-
I0OTCS KaKMe-TO MaTepuaiabHble Ojlara, CUMBOJU3UpYyOIMKE XU3Hb. Kak
crnpaBenauBo 3amMeTua P. Bepabe, JaHHBIM MeXxaHW3M aHAJOTUYEH Me-
XaHM3My Bpy4YeHUS BBIKYIlAa: TaM TOXE caM BBIKYI He €CTh IMOKYIHas
CTOMMOCTD XeHIIUHB. CXOACTBO MEXAY CTOUMOCTHIO KPOBU U CTOMMO-
CThI0O HEBECTHl MPOCMATPUBACTCS CO BCEW OUEBUIHOCTHIO: OMHUM U TEM
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e CIOBOM 00O03HayaeTcd COOepKaHWe COTNAllleHWsI U BBIKYIa, U UC-
IMOJIb30BaThCS MOTYT OOHM U T Xe€ IMpeAMETHl (Tak, Halpumep, y
MaeHTOB CJIOBO <«Kypy» O3HauyaeT <«I0jioBa», T. €. XM3Hb, 32 KOTOPYIO
Hag0 OTOMCTUTb, U OJHOBPEMEHHO OHO O3HAauyaeT COBOKYITHOCTb II€H-
HBIX TIPEIMETOB, KOTOPbIE BPYdYalOT CeMbe HEBECThI A0 CBaibObl); JO-
TOBOP MOXET OCYIIECTBIISIThCS IIyTEM BHECEHMS Japa C XEHCKOM CTO-
poHbl. OmHAKO JIOTOBOP HE O3HAYaeT TOJbKO IpeKpalleHHe BOSHHBIX
JEWCTBUI, OH O3HAYaeT TaKXe Hadallo COl3a, 3aKII0YeHHE KOTOPOTO
COIPOBOXKIAETCH LIENBIM PSAOM OOPSIIOB, MPeAyCMaTPUBAIOIIUX pa3-
JIMYHBIE KEPTBONPUHOIICHHUS. CaMU XepTBOIPUHOIIEHUST UMEIOT CUM-
BOJIMYECKUI XapaKTep .

JoroBop, oCyIIeCTBISIEMBIIf Ha OCHOBE Iapa XXU3HU, 03HAYAET, YTO
XW3Hb JOJKHA BOCTOPXECTBOBATh Hal CMEPTHIO U OCTAHOBHUTH MECTh.
KepTBonprHOLIEHNE XUBOTHBIX, MPEII0XKECHHOE IPYIION-T0/LKHUKOM
MO0 COIJIAlICHUI0, TlepelaeT CUMBOJUYECKU HUACI0 O TOM, YTO KM3Hb
BO3pOXAAeTCI U3 CMepTU. Tak, HalmpuMep, y MyHIaHTOB CEMbsI COBEP-
LIMBIIErO YOUIICTBO ellle JO BBLIMOJHEHMS JOJKHOCTHOTO 00sI3aTeNIbCT-
Ba IO cOrjlallleHWIO TTPUBOIUT Ha Oeper peKu ObiKa, MpeaHa3HaueHHOTO
IJIsl TIPUHECeHUsI B XepTBY. Boxau pomoB MOTpyXalOT PYKM B €ro
KpPOBb B 3HaK MPUMMPEHUSI. 3a UCKIIOUCHUEM CIydaeB, KOraa pasjia-
KMBAETCSI MEXaHU3M CHUCTEMbl BO3ME3IUsI, MECTh HE HMMEeT HUYEro
o01Iero ¢ 6e3yMHBIM pPas3ryjioM YOWIMCTB, ¢ KOTOPHIMU OHa OOBIYHO
accouuupyercs. OHa TakXe He SIBISETCS, KaK Mbl 3TO YBUAMM Hajlb-
e, «apXaundHbIM» MPEIIICCTBEHHUKOM HaKa3aHMSI.

§ 2. Haka3zaHue U MeCTh: CHHXPOHHMYECKHI MOIAXO0

Cuctema MILIEHUS U YTOJOBHAS CHUCTEMa OTJIMYAIOTCS ApYT OT Apyra
LIEJIBIM PSIIOM YEepPT, HO OHU TaKXe W HE CIEAYIOT XPOHOJOTWYECKU
ApPYT 3a IpYyrom.

OrimmumnrensbHbie YepThl MecTH U Haka3zanuAa. C XVIII B. HaunHa-
€T BBI3BIBAaTh COMHEHHUE «pacIulaTHas» (OYHKIWS HaKa3aHUS, U MBICIIb
O TOM, YTO HaKa3aHWE JOJLKHO MOABEPraTh BUNHOBHOTO TAKOMY CTpaia-
HUIO, KOTOPOE€ 3KBUBAJIEHTHO CTpPaJaHUIO, MEPEHECEHHOMY XXEPTBOW,
HayMHAeT pacCMaTpUBaThCsl KakK abcypaHas (OTMEHa CMEpPTHOM Kas3-
HM, MMeEBIIIasi MECTO a posteriori, SIBUJIACh OAHUM U3 CIEACTBUI 3BO-

' MbI 03BOIMM ceOe Jaxe MOA4epPKHYTh HEKOTOPYIO OOLIHOCTh PaccMar-
PUBAEMBIX OTHOIICHMI C JOTOBOPOM, JAEIAIOIIMM YIIOD HA HEBEIIECTBEHHBIX
aCIeKTaX, 0 KOTOphIX yrmoMuHaeT XK. JI;obu, U KOTOpbIe 3aKII0YAIOTCS B pa3-
HOro poza rnepenavdyax, MMEBIINX MECTO IPHU YaCTHBIX BOIHaxX " MaTpUMOHU-
aJIbHBIX COI03aX B TIyOOKOM CpeIHEeBeKOBbe. B aTOM cliydae TakXe SKOHOMMU-
4yecKasl CTOMMOCTD HE SIBJSICTCS €IMHCTBEHHBIM 3TaTOHOM OOMEHMBAEMBIX 60-
ratcTB. 31eCh TOXe 3TH OOraTcTBa CHMBOIM3UDYIOT MOOELy COi3a, Io0emy
mupa Hag KoHdmkrom. {Duby G. Guerrierset paysans. Paris, 1973. P. 60—64.)
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JIIOLIMM B JaHHOM HampapieHuun). C Tex Imop HaKa3aHHUEe JOJKHO ObLIO
YYUTBIBATh HE TOJBLKO YIIEepO, IMOHECEHHBIN XepPTBOM, HO, INIABHBLIM
00pa3oM, OTHOIIEHHUE, CYIISCTBYIOIIEe MEXIY MPECTYITHUKOM M Ipe-
CTYIJICHHEM, OIIEHKY €ro OTBETCTBEHHOCTH, KOTOpas OIpenciseT OT-
BETHYIO peakluio o01ecTBa. TakuM 00pa3oM, XKepTBa IPeCTYILICHUS
HECKOJIbKO OTXOAUT B CTOPOHY Iepeld OOIIECTBOM, KOTOPOE MpPeICTaB-
JICHO TOCYyJApCTBEHHBIMU areHTaMH, MIpPUYEM 3TO B PAaBHOM CTEIleHU
OTHOCHUTCSI KaK K MOHAapXWIECKOMY TOCYIapcCTBY (aOCOJIOTU3M 3alipe-
IIaeT Ayd3Jib), TaK U K JEMOKPaTUYECKOMY TOCYIapCTBY.

B Hamrem yronoBHOM Mpoliecce T'paXkaaHcKasl CTOpOHa M rocyaap-
CTBO JICIICTBYIOT 3a0[HO IIPOTUB IIPECTYIIHUKA, HO paclpele/icHue po-
JIel JaeT SIBHOE IPEMMYIIECTBO TocyldapcTBy. Marucrparsl, IpeacTaB-
JISTIONINIE TOCYJApCTBO, OTHOCSITCS K IIPOKypaType MOTOMY, 4TO TeOope-
TUYECKM OHU JOJKHBI ObI HAXOAUTHCS HAa TOM K€ YPOBHE, UTO U Tpaxk-
JaHCKasl CTOpOHa M aaBokaThl. Ha meiie e IIpOKypop JOMUHUPYET
HaJl HUMU U HAaXOJOMTCSI Ha BO3BBIIICHUM BMECTE C CyAbsiMU (OOBUHSIE-
MBIl TOXE HaXOIUTCS Ha BO3BBIIIEHHOM MECTE IO OTHOIIEHUIO K MeC-
Ty, TlIe HaXOISITCS aJBOKAThl U TpaXkIaHCKasl CTOPOHA, HO OH TaM Haxo-
JUTCS AJIS1 TOro, 4YTOObI ero Jydlille Buaea Imyoaurka). Takas 3BOJIIOLUS
HaKa3aHUS J0Ka3bIBacT, YTO HaKa3aHMUE BbIpakaeT OOJIbIIE UIOCIO MC-
MpaBJIeHUS MPECTYIUICHUS, HeXeJIM MACI0 «pacIUIaThl» 3a HEro: ITocie
TOro, Kak OyIeT ompenejieHa CTEeNeHb OTBETCTBEHHOCTH IIPECTYITHMKA,
MIPEeACTABUTENIM TIOCYyIapCTBa M3O0JHPYIOT €ro OT OOINECTBAa: €CIAU CYy-
IIECTBYET CMEpTHasI Ka3Hb, TO MPUOETAIOT K Heil, 00 ero 3akIidaloT
B TIOpPbMY IO CTpaxXy Ha OoJjiee WJIM MEHee IIUTEIBHBIM CPOK, JIMOO
€My YrpoXaloT JIUIIEHHMEM CBOOOAb (HaKa3aHUE B BHUIE YCIOBHOTO
ocyxzaeHMs1). Bo Bcex 9TUX BO3MOXHBIX ClIydasix HakKa3aHUe IOMTYMHSI-
eTCsl JIOTMKE, OTIMYHONM OT JIOTMKW CUCTEeMbl MIIEHUS, IZe B OCHOBE
JICKUT TIPUHIIAIT OOMEHAa M B3aMMHOCTH. DTa Apyrasl JJOTMKa, 3aKITo-
Jalomascsa B OTMEXEBaHWM TPYIIIBI OT JMYHOCTHM, €il ITpUHaIIexKa-
1IIeii, He CBOMCTBEHHA COBPEMEHHBIM o0IecTBaM. Kak moka3bIBaloT 3T-
Horpaduyeckre NaHHBIC, B TPaAULMOHHBIX OOIIECTBAX CUMTAIOT, UTO
KOTIZa KTO-TO IIPECTYNaeT OCHOBHBIE HOPMBI M €r0 IOBeIeHMUE (Hampu-
Mep, PEUUAMBBLI) CTAHOBUTCS OMACHBIM IJisl OOIIEeCTBa, TO B JaHHOM
cllyyae HYXXHO IyMaTh HE O TOM, YTOOBI IIPMIATH K HEMY Ha MOMOIIIb, a,
HAIIpOTUB, €ro HYXXHO JIM0O M30JUPOBaTh, JIMOO YCTPAHUTh (YTrOJI0B-
Hasl cucTeMa), IIpUYeM CaHKIIMS MOXET MCXOIMTh KaK OT JIIoAeH, TaK 1
oT OOroB.

Takum obpa3oM, Kak Mbl BUJUM, HaKa3aHWE U MECTb CYILIECTBEHHO
pas3jauyalTcs, U pa3inuhe 3TO COCTOMT B TOM, UTO B MEPBOM ciydyae
JIMYHOCTb OTHEJIsSIETCS] OT OOIIecTBa, a BO BTOPOM Ciydyae Mbl BUIUM
HaJlMuMe BHYTPEHHEW COJMUAAPHOCTU B TIPYIIaX, HAXOMSIIMXCS B CO-
crosinun Mectu. HecMoTpst Ha ux pas3iuuusi, 3T 00 CUCTEMbI MOTYT,
O/IHaKO, COCYILIECTBOBAaTh B OJHOM M TOM e OOIleCTBe.

CocyuiecTBoBaHHEe MECTH M HaKa3aHus. TpyaHO OTpuLaTh TOT
(axT, yTO UCTOPUST COBPEMEHHBIX 00111eCTB OOHAPYKMBAET SIBHBIN MPO-
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rpecc ToCyAapCTBEHHOTO HaKa3aHWS MO OTHOIIEHUIO K CUCTEME MIIe-
HUs1. OIHAKO UCTOPUYECKHE U 9THOrpauiecKue JaHHbIE SICHO MOKa3bl-
BalOT, 4TO 0013aTEIbHOU XPOHOJOTMYECKOU MOCIEeN0BATENbHOCTH Me-
Ky MECTbIO, TOTOBOPOM UM HaKa3aHUEM He cyliecTByeT. B nemokpatu-
yeckoM A(DUHCKOM rocygapcTBe yOUICTBO, B 3aBUCUMOCTHU OT OOCTOSI-
TEJIbCTB, TIPU KOTOPHIX OHO OBLJIO COBEPILIEHO, MOIJIO UMETh B KayecT-
BE CJIENCTBUS JMOO pa3BsA3blBAaHWE MECTH, JMOO COIallleHue C pa3-
JIMYHBIMU BbITUIATaMM, JUOO MpolleccyalibHble NeHCTBUSI, HANpaBJeH-
Hble TIPOTMB BUHOBHOTO. B JIpeBHeM Pume, Hampumep, no koHua II B.
JI0 H. 3. CYUTAIOCh, YTO TPECTyIJIEeHWE O3HayaeT IOCIraTeJIbCTBO Ha
cyBepeHUTeT rocynapctsa. [Ipenoboaesinue, n3HacuiIOBaHUE, TTOXUILIE-
HME YesloBeKa, KpOBOCMelIeHWe, YOUIMCTBO — BCe 3TO YacTHbIe Tpe-
CTYITHBIE ICSTHUSI, KOTOPbIE HAKA3bIBAIOTCS C TTOMOIBIO CMEIIaHHOW TTPO-
LIeIyphl, COUYeTaloIIeli B ceOe 2JeMEHThl HaKa3aHUS U MECTHU: YIIeM-
JIeHHasi CTOpOHa oOpalmiaeTrcsl B CyA, KOTOPBIM B CaMbIX CEPbE3HBIX
cllyyasix BBIHOCUT peIllleHME, B COOTBETCTBMU C KOTOPHIM BUHOBHBIN
BBIIAETCS UCTIY. B TeueHue Bcero BpeMeHU cyllecTBOBaHUS PuMckoit
pecnyouKu oOpallleHWe B CyI MOIJIO MpPEeKpacHO COYETaThCsl C 3Je-
MEHTaMU CUCTEMBI MIIIEHUS: CTOPOHBI SIBJISIOTCS YIOJHOMOYEHHBIMU
MpencTaBUTENSIMU CBOMX TPYII, KOTOPbIe CTapaloTCsi OTOMCTUTh APYT
JIpyTy TyTeM CyIeOHBbIX TpolieccyalbHbIX AeiicTBUil. HyxXHO ObUTO 10-
KIaThCsl 0Opa30BaHUS UMIIEPUM, YTBEPXKACHUS U LEHTPaJIU3alUU TO-
CyJapCTBEHHO BIAcTW, 4YTOOBI YTrOJIOBHAas CHUCTEMa YTBEpAMJa CBOE
IIPEeBOCXOACTBO: KaK M 3BOMOIMOHUCTE XIX—XX BB., CeHeKa CBOIUT
pOJIb MECTU K MPOSIBJICHUIO MOYTU AUKON cwibl. OH OTBOOUT €ii MECTO
MEXIy T€M, YTO CBOWCTBEHHO TpaxXIaHUHY, U TeM, UYTO CBONCTBEHHO
>KUBOTHOM mipupoze. [1o ero MHeHMIO, OHa XOpolla TOJIbKO JJis BapBa-
pOB, XEHIINH U JeTeil B MIajeH4YecTse .

Ciyyau nogoGHOrO COCYILECTBOBAHMS MEXIY Pa3IMYHBIMU CHCTE-
MaM¥ MMEIOT MECTO M Ha Apyrux mupoTax. Tak, HampuMmep, y UHAEH-
1eB, XUBymux B npepusx CeBepHOl AMepUKM, HEKOTOphIe YOUiicTBa
MOINIA BbI3BaTh BOBHUKHOBEHUE MECTH, OPYrue paspelralnch ¢ IOMO-
IIBI0 3aK/II0YAaeMBIX COIJIAIICHUIA, TOrJa KaK B KOMIICTCHLIMIO IIJIEMEH-
HBIX BJIACTE€H BXOIWJIM IIPECTYIJIEHUSI, KOTOPhle Kacajluch MHTEPECOB
ob1ecTBa B 1enOM (IJIABHBIM 00pa3oM, OYHTHI).

Hraxk, ¢ oqHOI CTOPOHBI, MOXHO YTBEPKIATh, YTO YIOJIOBHAS CHC-
TeMa TOXe CYIIECTBYeT B TPaAWMIIMOHHBIX OOIIECTBAX M YTO HaKa3a-
HHUE He 00s13aTeJIbHO IOJDKHO OBbITh CBSI3aHO C HAJTWYMEM TOCYAapCTBa
Kak TakoBoro. C Apyroii CTOpOHbI, MOXHO CKa3aTh, YTO MECTb B paBHOI
CTENeHU MPUCYTCTBYET U B COBPEMEHHBIX T'OCyIapCcTBax, IAe JOMUHU-
pyeT YroJIOBHAasl CHUCTeMa.

CyliecTBOBaHME HaKa3aHUS HAXOMUTCS B IIPSIMOM 3aBUCUMOCTHU OT
TOro, Kakoil XapakTep MMEIOT COBeplIaeMble OTIEJbHBIM MHIWBUIY-

' Seneca. De Clementia, 1,5,5; 1,25,1; DelIra 1,11,1sq., 1,20,3; 2,15;2,21.
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YMOM WJIM TPYMION TMpPeCcTYIJIeHWS M BIUCBHIBAIOTCS U OHM B PaMKU
IPOCTOro yiiepba, MPUYMHSIEMOTO KaKOMY-HUOYIb JIMIy WM KaKoli-
0O TpyIIle, WIM Xe CTEIIeHb UX CEPbEe3HOCTU U ITOBTOPSIEMOCTH
TaKoOBa, YTO OHM HECYT yIpo3y BCeMy OOIIECTBY B liejoM. B dacTHO-
cTH, B MU(ax MHOTO PacCKa3bIBAeTCS O MOJOOHBIX HAPYLICHUSIX: TePOit
cTapaeTcs epeBePHYTh MOPSIOK, CO3MaHHbIN TBOPILIOM, KOTOPHIA HU3-
BOIUT €ro 3a 3TO J0 COCTOSIHUS, YHUXKAIOIIETo YeJIOBEYECKOe JOCTOMH-
cTBO (Hampumep, B iereHae «OciavHast IKypa» pacCKa3bIBaeTCs O TOM,
KaK TpUHIIECCY, KOTOopas eIBa He YCTyIMWJIa CBOEH IMaryoHoil cTpacTu
KPOBOCMEIIIEHHSI CO CBOUM OTLIOM, PSAST B IIKYPY KUBOTHOTO).

IIpuHSTO cUMTATh, YTO MOPSAOK B BHOMMOM MUpPE BOCCTAHABIIM-
BaeTCs 4epe3 OUMIIAIONINE XKEePTBOIPUHOIICHNSI, BOCCTAHOBJICHUE BU-
HOBHOI'O B €10 IIpaBax MJIM €ro M3rHaHUueE. COBpeMeHHbIe YTrOJIOBHBIC
MPOLECCHl TIPUMEHSIOT B CBOEH MPAKTUKE MOXOXUE CIIOCOOBLL. YTOJIOB-
HBIIA TIPOIIECC, KaK MBI 3TO YBUIUM Aajblle, UCIOIb3yeT TaKylo cyaeo-
HYIO IIpOLIENYpPY, KOTOpas OMHOBPEMEHHO HAITOMUHAET U XKEPTBOIIPU-
HOILIIEHUE, U OYMIIEHHUE, TOINa KaK HaKa3aHUe HalpaBjJeHO Ha TO, YTO-
ObI OABEPTrHYTh BUHOBHOIO Kape, U30JMPOBaTh €ro OT OOIIEeCTBa, a B
OymylieM — BEPHYTh €ro CHoBa B 00IIeCcTBO. OTHOBPEMEHHO C 3THM
HMCYE3HOBEHUE CUCTEMbI MILICHUS HE SIBJISIETCSI 00S3aTeIbHO HEU30eXK-
HBIM CJICACTBUEM LICHTpAJIM3allMM U CIEUHaIU3allun MOJIUTUYECKON
BJIACTH HE3aBUCHUMO OT €€ (hOPMBI: OKPYKHOM, KOPOJIEBCKOW MIM UM-
MepCKOi. Y MYHIAHTOB ydYpeXIeHWEe HEepyIIMMOIro KOpOJIeBCTBA He
VIIpa3gHUJIO POAOBOro IipaBocyausi. B camoM Hauaie Pumckoit pec-
MyOJIMKKY CO3JIaHWe WHCTUTYTOB civitas W TIPaBOCYAUsI HE OTMEHUJIO
BHYTPEHHETO MPaBOCYIUS U MECTU Cpedy HaceJeHUs.

A 4TO MBI UMeeM, KOorJa CTeleHb KOHILIEHTPAllMX BJIACTU TOCTUTA-
€T TaKOoro ypoBHsI, YTO oOpa3yeTcsl rocyqapCcTBO COBPEMEHHOTO TuIa?
Kak HaM kaxkeTcs, eCii 3TO TOCYIapCTBO HE MOXET Cpa3y IOJIOXUTh
KOHEIl MECTH, TO €ro yKpemjeHHe MPUBOAUT K 3aKaTy CHCTEMbI MIIE-
HUSI TOYHO TakK e, KaK ero ocjablieHue CIIOCOOCTBYET €€ BO3POXKIe-
HMIO (YIaJZoK MOHapXuuecKoi BiacTu KapoianHToB OB OJHOWM M3 MpU-
YMH MPUIAHUS BCEOOIIEero xapakTepa MeXIyyCOOHBIM BOWHAM B (eo-
IaJIbHYIO 310XY). B meiACTBUTENILHOCTA MECTh B YCIOBHUSIX TOCyIapCTBa
OoJibllle HE TMPOTUBOMOCTABISIET TPYIIbI, YTO IJIAaBHBIM 00pa3oM Xa-
paKTepHO IJISI CUCTEMBbI MIIEHUs, a JIMIIb OTAEIbHBIX UHIUBUIYYMOB:
IPYTUMM CJIOBaMM, OHA yX€ He IpeacTraeT 0ojiee KaK CTPYKTYPHBIMI
npolecc B obdmecrBe. OHA MOXET HaXOAUTh CBOE BhIpaXeHUE KaK BHE,
TaK U BHYTpU npaBa. BHe mpaBa: camo3aniuTa, 3a UCKIIOUYEHUEM YETKO
OIpeeICHHBIX TIPaBO00PA3YIOIINX ITOHATUI 3aKOHHOM 3aIIIUTHI, B IIPUH-
LIMIIC 3aIlpellleHa; Ha MPAaKTUKE XK€ CYAbW OTHOCSATCS OY€Hb CHUCXOIU-
TEJIbHO K TeM, KTO K Heil mpubOeraeT. BHyTpu mpaBa: Kak oTMedaer
M. JenbMac-MapTu', BIMSIHUE MECTU OYEHb UYBCTBUTENLHO B GOpLOE,

Cwm.: Delmas-Marty M. 1es chemins de la repression. Paris, 1980. P. 74.
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OpraHM30BaHHOI HAIIIMM YTOJOBHBIM KOAEKCOM, IPOTUB HAHECEHUS pa3-
JIMYHBIX yAApOB U paH. [Iuana3oH Haka3aHUs OYeHb IIUPOK (OT Mecslia
TIOPEMHOTO 3aKJIIOUYEHUSI 10 IECSTH JIET), IPUYEM CPOK B MEHBIIIEH CTe-
TEHU 3aBUCUT OT COBEPIIEHHOU OIMOKK (B KaKOW Mepe BUHOBHBIN MOT
MPEeIBUACTH WU XOTETh ITOCIEICTBUI COBEPIIIEHHOTO UM aKTa?)., HeXe-
JIU OT pe3ysbTaTa AessHUS (XapakTepa M TSIXECTU HaHECEeHHBIX paH):
3JIECh SICHO TIPOCMATPUBAETCSI TEHACHIIUS K 006eKMuUGHOl OLICHKE HaHe-
CEHHOTrO yIiliep0a, YTo SIBJSIETCS] OAHOU U3 XapaKTepPUCTUK MECTH.

HMrak, no noBoay yperyJiupoBaHUsI KOH(MIUKTOB MbI JOJIKHBI €11[e
pa3 KOHCTaTUpPOBaTh TO, YTO MBI YK€ HECKOJIbKO pa3 yCTaHaBIWBAJH,
W3y4yasi OCHOBHBIE pa3fesibl MpaBoBOro ObITHs. YTO Kacaercsi cocTas-
HBIX 2JIEMEHTOB, TO HUA TPAAUIIMOHHbBIE, HU COBPEMEHHBIE 0DIlleCTBa HE
OTJIMYAIOTCI APyl OT Apyra: MeCTb M HakKa3aHUE MOIYT COCYIIECTBO-
BaTbh; MECTh HE SBJSIETCSI XapaKTePHBIM CBOMCTBOM TOJIBKO JIUIIb Tpa-
IWIAOHHBIX OOIIECTB, KaK, BIPOYEM, W HAKAa3aHWUE — TOJBKO JIMIIb
COBpEMEHHBIX 001ecTB. OJHAKO B CBOMX OKOHYATENbHBIX (hopMax Ka-
KIBIM TUTT OOIIECTBAa MMEET TEHACHIMIO K YCTAHOBJIEHUWIO BEPXOBEH-
CTBa OIHOIO CIocoba Haa aApyruM. YeTKo co3HaBasi CBOM COLIMOJIOTHYE-
CKWI TUTIOPaJv3M W OTHABasi €My MPEANOYTEHUE, TPATULIMOHHBIE 00-
IIECTBA YCTAHABJIMBAIOT TaKyl0 CHUCTEMY YPETYJIUPOBAHUS KOHMIUK-
TOB, TA€ JOMMWHUpPYIOIIAsi POJib OTBOAMTCS OTHOIICHUSIM MEXIY TpYIi-
MaMuy, KOTOpbIE BhIpaxKaloTCs Yepe3 cucTeMy Bo3Mmesnust (MieHus), B
MMPOTHUBOIIOJIOXKHOCTh 3TOMY, COBPEMEHHBIE OOIIECTBA OTBEPTAIOT TPYII-
Mbl U W30JUPYIOT WHAWBUIYyyMa OT TOCYIApCTBAa; 3TU K€ OOIIEeCTBa
YCTAHABJIMBAIOT TAKYyl0 CUCTEMY YpPETyJIUpOBaHUSI KOH(MIUKTOB, Tie
MpeBaIMPyeT HaKa3aHWe, O3Hayvalolllee pa3pbiB CBSI3U, COCIMHSIONIEH
JTAHHOTO WHAVBUIYyyMa CO BCEM OOIIECTBOM, B KOTOPOM TOCYAapCTBO
MPETEHAYET HA POJIb UCKIIOUYUTETBHOTO MPEACTaBUTENS.



I'naBa IV

Pe3yiabTarbl BIAMSIHUA OJHMX
KYJbTYPHO-IIPABOBbIX CHUCTEM Ha JApyrue

«IIpaso doazxcro 6bimb 3HAEMO 6 MbICAU, O0AIHCHO
Obimb cucmemoii 8 cebe camom, U MOAbKO 8 MAKOM
Kavecmee OHO Modicem 001adamv 3HAYUMOCHIbIO Y
obpa3zoeantvix Hayuil. Ecau 6 Hogelluee 8pemst 8bl-
cKa3bleancs 832440, ymo Hapodsl He obaadarom npu-
36aHUeM K 3aKOHOO0Ameascmay, mo 3mo He MmoabKo
ockopbaeHue, HO U Heaenoe MHeHue, 6yomo npu bec-
KOHEYHOM MHOJICECHEe CYUeCMBYIOUUX 3aKOH08 He
donyckaemcesi 603MOICHOCIb MO20, YMO 0adice om-
denbHble 100U CNOCOOHBL nPUGeCmU UX 8 Noc1edo6a-
MeAbHYIO cUcCmeMy, mo2oa KaK UMEeHHO cucmema-
mu3upoganue,mo ecms 8036e0eHUe 80 ceobujeesis-
A51emcst 6EeCKOHEUHbIM CIPEeMACHUEM BPEeMEHU».

Tecenv. Quaocogus npasa, §211

«Ecmb uzeecmuuvie nonamus eOuHoobpasus, Komo-
pble 061a0e8aom UH020d U 8eAUKUMU YMAMU ...,HO
HeusMeHHO nopaixcarom meaxkue ymol. Ilocaednue
HAX00sIM 6 HUX HEKOMOpo20 poodd CO8epUIeHCME0,
KOmopoe OHU NOCMU2AIOM, MAK KAK HEeB03MONCHO
e2o He gudems: 0OUHAKOBDLI 6eC 8 NOAUUUU, O0UHA-
Kosasmepa é mopeoéne, 00UHAKOBbLE 3AKOHbL 8 20CY -
dapcmee, 00UHAK08As peauUsl 80 8CeX e20 YaCmSX.
Ho eceeoa au smo, 6e3 uckarouenus, 6vl6aem yme-
cmHo? 310 om nepemenvl ceeda au bvieaem meHee
31a om mepneHus cyujecmeyroujeeo nopsioka? He
cocmoum au, cKopee, 8eAudlUe 2eHUsL 8 Mom, 4moobl
PACNO3HAMDb, 8 KAKOM CAYYAe HYHCHO eOUH000pasue
ue xkakom — pazauuue?.. Ecau moavko epaxcoamne
NOOYUHSIOMCSL 3AKOHAM, 8AICHO AU, Y OObL OHU NOO-
YUHANUCL HENPEMEHHO 0OUHAKOBOMY 3AKOHY .

Moumeckwe. O dyxe 3axkonos, XXIX, XVIII

Cynpba TIpaBOBBIX CHCTEM OTYAacCTHM 3aBUCUT OT UX I€pecedyeHU,
OT BHOCUMBIX HOOABJICHUU, YMpa3gHEHUU W BBITEKAIOLIUX OTCIoAa Ipoo-
JIEeHUM U pacnama. OTU CBSI3UM MEXIY CUCTeMaMU He SIBASIIOTCS MCKITIO-
YUTEJIbHO NOCTOSIHUEM Hallleil 3M0Xu, Mbl OOHapyXWBaeM WX U B Aaje-
KOM TMIPOIIJIOM: KOIeKC XaMMypalld HaxoauJd NpUMEHeHUe U 3a Ipe-
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neiamMu BaBuiioHa; rpedyeckoe M pUMCKOE IIpaBO B XOJE CBOEro pac-
MIPOCTPAaHEHUsI BKJIIOYAJIO B ceOs C OMpeAe/IeHHBIMUA OrpaHUYCHUSIMMU,
BIIPOYEM, JOCTATOYHO IIMMPOKMMU, MHOTOYUCICHHBIE MECTHBIE TIpaBa.
CoBpeMeHHasI 310Xa XapaKTepU3yeTcsl TeM, YTO NMPOHUKHOBEHUE 3a-
MagHbIX KYJBTYPHO-IPABOBBIX MOJENEl IPOUCXOOUT Topas3ao OBICT-
pee U Ha OoJjiee AaJbHME PACCTOSIHUS, YTO 3HAYMTEIBbHO YBEJIMUMIIO
BO3MOXHOCTH Tepeiayu IMpaBa — W 3TO YXe€ IOoC/ie KOJIOHMAJbHOMU
SIOXU. BIustHUe OOHUX I0PUANYECKUX CUCTEM Ha Ipyrue, BRITEKalolee
M3 3TUX PACTYIIMX CBS3E, KaK KaXeTCsd, MOIIO Obl IPUBECTH MOBCIO-
Iy K YCTAaHOBJICHUIO €AMHOOOPAa3HOro IpaBa, KOTOPOE OTBEYaeT MHTE-
pecaM KOJOHUAJIBHBIX U IMOCTKOJIOHUAIBHBIX rocygapcTB. [lo KpaitHeit
Mepe, B UepHolt AdprKe 3aMedeHO, YTO TPAAULIMOHHOE MPaBO OYEHD
YacTO OKAa3bIBAaeT COMPOTUBIEHHWE HOBIIECTBAM COBPEMEHHOCTU. MBI
MOCBATUM M3Y4YCHUIO 3TOM MpOOJIEMBI IBa pasiesia, W IOC/IeI0BaTeIb-
HO PAacCMOTPUM OOIIYI0 TEOPHUIO NBMXKEHUS MpaBa, MEXaHU3MBI IOpU-
INYEeCKON KOJIOHM3AUMU U (POPMBI CONMPOTUBICHUS ITPOHUKHOBEHUIO
JIPYIMX TPaBOBBIX KYJIbTYD.

Paznen 1. O0mas Teopusi ABUKEHHs NMpaBa

Ilepemagya mpaBa — 3TO oIllepalivs, C IIOMOIIBIO KOTOPOil — IIpHU-
HYIUTEIbHO WK 0e3 MPUHYXIEHUsS — KaKOoe-TO IIpaBO OJHUM OOIle-
CTBOM TlepeaaeTcsl APyroMy, ero rnpuHuMarmoiiemy. [IpuHsITUE MECTHOI
IIPaBOBOI CHCTEMOIl MHOCTPAHHOM IIPaBOBOM CHCTEMBI MOXET CBECTHUCH
K IIPOCTOMY COCYIIECTBOBAHMIO 3THX JIBYX CHUCTEM: OYCHb 4aCTO MECT-
HbIe OOIIMHBLI IIPOJOJIKAIOT XXUTh B COOTBETCTBUM C MX CTapbIM IIpa-
BOM, a HOBOE IPaBO IPUMEHSIETCS TOJBLKO JHUIb TOCYIapCTBEHHBIMU
YUIpeXXIAeHUSIMUA OOIIeCTBAa—IpeeMHMKA HOBOTO mpaBa. OQHAKO MOXET
WMETh MeCTO U Oojiee MIyOOKWIA TIpoliecC MPOHUKHOBEHUSI OMHOW Tpa-
BOBOI KYJITYpbI B Apyrywoo. I[IprueM OoH MOXET ObITh OTHOCTOPOHHUM
(TOJIBKO OOHO TIpaBO MOIJICXKUT M3MECHECHUIO MIW YIIPa3THEHUIO) JIMOO
B3aMMHBIM (IIpM KOHTaKTe IPYT C APYrOM KaXXmoe IpaBO IpeTepIlieBa-
T UBMEHEHMUS).

IIpoGnema peuernuuu ImpaBa Bcerma MpuBJcKaaa BHUMaHUE I0pHU-
croB. ['opa3mo MeHbIle MBI BCTpeYyaeM IOPUCTOB, KOTOpHIE 3adaloT
cebe Bompoc 00 3(p(PpeKTUBHOCTH MOAOOHBIX PELEIIINIA TaM, LIe UMe-
eT MECTO U BKJIIOUeHMe TpaauIlMOHHOTo mpaBa. Ha camom nmene, ecim
nepemaya mpasa TpeOyeT Bcerda, 4TroObl ISl 3TOr0 OBUIM CO3HMAaHBI
olpesie/ieHHbIE YCIOBUS, TO BMecTe ¢ M. AJuiMo' Mbl BIIpaBe 3a/aTh
cebe BOIIpOC, a He SBIISIETCSA JIM 3Ta Iepenada YuCTO WMILTIO30PHOK B
CHIy CIIelM(PUUHOCTY TPAIULIMOHHBIX KYJIbTYp. DTa CHeUU(PUIHOCTH
MOKET pacCMaTpUBaThCs C ABYX MO3UIMMA: C TOYKU 3pEHUS NpU3HA-

' Cwm.; Alliof M. L' acculturation juridique. // Ethnologie generate. Paris,
1968. P. 1180—1 36.

13. 3aka3 Ne1837.
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HUS IIpaBa KakK OOIIECTBEHHOIO PETyJIsITOpa M ¢ TOYKU 3PEHUS IPaBoO-
BbIX LIEHHOCTEM.

OrpaHnyeHne npasa B TPAIAAIMOHHBIX 00mecTBax. M. AJUTHO OT-
METHUJI TaKyl0 OCOOCHHOCTh: MHOIME yOeXIeHBI, YTO TOCIIOACTBO IIpaBa
CUMTAETCSI UACAJIOM TOJBKO B 3aIllaflHOM MMpPE, YTO OOJIbIIOE KOJIMYe-
CTBO OOILIECTB paBHOMYIIIHO K MpaBy U YTO, B YACTHOCTH, T€ OOIIECTBa,
KOTOpPbIE MBI Ha3bIBaeM NEPBOOLITHBIMU, PACCMATPUBAIOT POXKAEHUE U
pa3BUTHE IIpaBa KaK HecyacThbe. B 3TmX oOIecTBax, KOTOPBIC 3allli-
IIAIOTCS OT IIpaBa, OHO SIKOOBI pOXIAeTCs C TPYAOM, pa3BUBAETCS
cnabo, 1 ecii UMeeTCsl CTpeMJICHUE TIEPEeHECTHU TyJa Kakoe-I1u0o Mmpaso,
TOSABMBILIEECS M Pa3BUBLIEECS I1e-TO B JIPYTOM MecCTe, TO 3/eCh, Kak
MPaBUJIO, MBI CTAIKUBAEMCS C Heymadel .

besycnoBHO, HeoOXomMMO pa300paThbcs B HIOAHCAX 3TOTO YTBEpP-
KneHusi. He Bce TpaguiimoHHbIE O0IIECTBA MMEIOT OMMHAKOBYIO CTPYK-
Typy; KakK MpaBWJIO, YeM CJIOXHEe CTPYKTypa, TeM 3HaduTeJibHee
poJib mpaBa B oOuecTBe. OgHaKO Hamo0 OTMETUTb, YTO B 1IEJIOM B
HalllMX OOIeCTBaxX MpaBy MPUIAIOT Topa3ao Oojblile 3HAYEHUs, YEM B
BBIIIECYIIOMSHYTHIX 0oOIIecTBaXx. MBI cuMTaeM OIpaBIaHHBIM pacIipo-
CTpaHEeHME IIpaBa, TaK KaK OHO oOO0JIaZaeT 3allUTHBLIM XapaKTEpPOM.
OnHako B HEKOTOPBIX CiIydyasiX (ApYy:KeCTBEHHBIE WMJIM CeMeHHbIe OTHO-
IIEHUSI, COXXUTEIBCTBO, KPOBECMECUTENbHAS CBsI3b, 3 TaHA3UsI, ITPEI0-
xpanenune npotuB CIIM[la, «maTepu-HOCHTEeNIM» 3apoAbIlIeil U T. 1.)
MBI CUMTA€M, YTO BMEIIATEJIbCTBO MpaBa JOJLKHO OBITh MUHMMAaJlb-
HBIM WJIM XK€ OHO JOJIDKHO COBCEM OTCYTCTBOBATh: 3/€Ch MYCTh pabo-
TAIOT HEMpaBOBBIC (DOPMBI COLIMAJIBHOTO YPEeTyJMpOBaHUS; B paboTax
K. KapboHbe yka3bIBaeTCs TakKKe, 4YTO M B HalllMX OOllecTBax ObIBa-
0T BpeMeHa U MecTa, IAe IIpaBo OTCYyTcTByeT. Hanuuume mpaBa uiam
€ro OTCYTCTBUE SIBJISIIOTCSI OOIIIMM SIBIEHWEM JIJisl BCeX OOIIECTB, OJ-
HAKO TpPagWIIMOHHBIE OOIIECTBAa OTHAIOT IPEAITIOYTCHHE HEIPaBOBBLIM
¢dopmam B yiiepO MpaBOBBIM (TEPMUHBI «IIpaBO» M <«IIPaBOBOI» IIPO-
CTO HE CYILIECTBYIOT B SI3bIKE OOJIBIIMHCTBA 3TUX OOIIECTB), TOrAa Kak
COBpEMEHHbIE O0IlleCTBa JeJIaloT COBEPIIEHHO IMPOTUBOIMOIOXHBIN
BBIOOD.

M. Anmmo cuMTaeT, 4TO TpaaWIIMOHHBIE OOIIECTBA MPUMEHSIOT B
OTHOIICHUU IIpaBa pa3jMYHbIC CPEACTBA KOHTPOJISI, YTOOBI OHO HE 3a-
XBaTUJIO BCe Cephl COLIMAIBHOM XM3HU, B TO BpeMs Kak I1. Kinactp u
M. Caymmnc yoexXIeHBl, 4TO TpaguIMOHHbBIE OOIIECTBA ACIAI0T BCE, YTOOBI

' DrOT BHIOOP KacaeTcs He TOIBKO OBLIECTB C TOCYIapCTBEHHBIM 00pa30-
BaHueM. M3BectHO, uTO B [peBHem Kwutae ETpaBneHue C TIOMOIIIBIO 3aKOHOB
CUYMTAJIOCh XOPOLLIMM TOJIBKO 1151 BapBapoB. Kongyimit yreepxkaan: «Ecmm Ha-
POIOM YIIPABJISIIOT C TIOMOIIIBIO 3aKOHOB, a ¢IMHO00pa3Hass HopMa ITOIIEPKI-
BaeTCs C TIOMOIIIBIO Kaphl, TO Hapo. OyIeT cTapaThesl ee M30eXKaTh 1 Y HEero He
OyzeT 4yBCTBa CThiIa. EC/IM XXe HapoIOM YIIpaBisaTh C MOMOILIBIO 100poIeTe-
JIM, a eAMHO00pa3Hasi HopMa OyIeT MOAIEePXKUBATHCS C IMTOMOLLIBIO O0PSIIOB, TO
Hapol, MPpUOOPETAET YYBCTBO CThIIA M TEM CaMBIM CTAHOBUTCSI JIyYlle».
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HE TMOoMNacTh B 3aBUCUMMOCTb OT INPUHYAUTEIbHON TMOJIUTUYECKON Bja-
CTU U yOepeuybcs OT OTPMLATENbHBIX ITOCIEACTBUI pa3BUTHUS IIPOU3-
BOOMTENbHBIX cil. [IpaBo AECTBYET IpexXae BCETO B MPEPHIBHOM IIPO-
CTPAHCTBE Yepe3 MOCPEACTBO Pa3fMUYHBIX TPYI, KOTOpble U COCTaB-
JISIIOT 0O0I1IeCTBO (BJIACTh TJIaBbl HE PACHpPOCTPaAHSIETCS MPSIMO Ha OT-
JeJIbHBIE TMYHOCTHY, a KaCaeTCs IOMOB, POIIOB, STYCEK POAOB, MPEACTAB-
JICHHBIX MX TJ1aBamu). KcraTu, IpaBo OTMEYEeHO I1eYaThio TaliHbI: OOBI-
yau coceleit, Kak MpaBuJio, HEU3BECTHBI, — U 3TO HEBEIEeHUE cTapa-
IOTCSI COXPAHUTh KaK MOXHO JOJIbIlIE, — YTO OO0Jerdyaer MmpuMeHEeHHe
ycTtHoro mpaBa. M Ha00opoT, MCTOPMS HAIIMX TOCYIAapCTB MTOKAa3bIBaeT,
YTO OIJIAllIEHME IIpaBa SIBIISICTCS 3HAKOM KPYIIHOTO COLMAJBHOIO II0-
TpsiceHust (co3manue 3akoHoB XII Tabnuir u Ooprba Mexay maTpu-
ousIMu 1 TuiedoessmMu B Pume). Bosee Toro, xaxmas rpymia CTpeMHUTCS
co3daTh CBOIO IIPaBOBYIO C(epy: M3yYeHME MECTH U CHUCTEM 3eMEb-
HBIX OTHOIIEHMII HaM 3TO IPOJEMOHCTPUPOBAIU C OYeBMIHOCTBIO. W
HaKOHell, MPaBO IOBOJbHO YacCTO ObIBA€T HEOMpPEACJICHHBIM 1 HEUMIIEe-
paTUBHBIM (TTO ABYM MACHTUYHBIM CIIOpaM He 00s13aTeIbHO MOTYT OBbITh
BBIHECEHBI OIMHAKOBBIE PEIICHMs, TOJOXEHUSI OOBIMHOTO MpaBa MOTYT
HE TIPUMEHSITBCSI, €CJIM CTOPOHBI pelllaT IM0-MHOMY); IIpaBO OYEeHb Yac-
TO TIEPETJIETAETCSI C MUCTUYECKUMU U PEJIUTMO3HBIMU BEPOBAHUSIMU,
KOTOpBIE MHOTJAA OYeHb TPYIHO PA3JIUYMMBbI.

Bce st YEPThbl HE MpOULJIM HE3aMCYCHHBLIMM [JI5 3allaJHbIX Ha-
omonareeil. Ho oHM MX MHTEPNPETUPOBAIN C STHOLUEHTPUUECKUX I10-
3UINIA KaK HECOBEPIIIEHCTBO MEePBOOLITHOTO TipaBa. Brmpouem, peun He
uaer o6 aTpoduu, a o Tpolleccax, HalpPaBICHHBIX TIaBHBIM 00pa3oM
Ha OCBOCHUE, YUPEXKICHUE U YBEKOBEUMBAHUE TUIIOPAJIBHOW CTPYKTY-
pbl obmiecTBa. [IpaBo MOJKHO BhIpaXkaTh COIMOJOTWYECKWM TLIIOpa-
JI3M, OTCIOJa M BCE BTU TPEMOCTOPOXHOCTH, IENb KOTOPHIX TOMeE-
aTh MOPOXIECHUIO eAMHOOOpasus, TpUIeM TaKUM OOpa3oM, YTOOBI B
TO € BpeMsl MpPaBO CIYXUJIO YKPEIUICHUIO e€IMHCTBA OOIIeCTBa, Tak
KaK B COOTBETCTBUU C Tpaz[mmormoﬁ MBICJIBIO 3TO €AMHCTBO OCHOBAHO
Ha B3aMMOJIOITOTHSIEMOCTH QYHKIMI U pa3MepoB Pas3TUIHBIX TPYIIIL.

HerpynHo MoOHATH, YTO MPU TAKWX YCIOBUSIX ONEpalsi, KOTOPYIO
MBI OXapaKTepM30BaJIM KaK «Ilepenavya IipaBa», He WMeET IpaKThde-
CKM HHMKAaKOTO CMBICJIA B 3THUX OOIIeCTBaX: 3a4yeM M KaK IeperaBaTh
MpaBo, KOTOPOE JOJKHO MO BO3MOXHOCTU AepKaTbCsl B TaiiHe U BbI-
paxaTb B CBOEM MapTUKYJISIPU3ME CYTh TPYIIMbI, TJIe OHO POIMIOCH?
OTCyTCTBHME OTBETOB Ha 3TOT BOIPOC BBIHOCUT IIPUTOBOP CAaMOMY TTPHUH-
My Tepenayu mpaba. K ToMy Xe, peamu3alus 3agadul Iepemaqun
npaBa TpaIUIIMOHHBIMU N COBPEMCHHBIMU O6H1€CTBaMl/l OYEHb 3aTpya-
HEeHa B CUJIy TOTO, YTO KYJIbTYPHO-TIPABOBBIE LIEHHOCTH B 3TUX OOIIIe-
CTBax CHJIBHO OTJIMYAIOTCS.

CoBpeMeHHbIE ¥ TPAIUIIMOHHbIE MPABOBbIE IEHHOCTH M X pa3-
Juaus. B ob1yx yeprax ux pacCMOTpPEHUE CBOAUTCS K YEThIPEM OC-
HOBHBIM MOMCHTaM: pPOJIb BPEMCHHM, MECTO JIMYHOCTU, OTHOLICHUA ME-
KOy TIpAaBOM M YeJIOBEKOM, abCOIIOTHI 3aKOHA.

13*
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Ponv eépemenu. Ham yxe m3BECTHO, YTO €CJIM OObIYal HEOMHO-
KPaTHO TOKA3bIBAIOT CBOIO CITOCOOHOCTDH 3BOJIIOIIMOHUPOBATH, TO B 3TOM
cllydyae TpaAuIMOHHBIE OOIIECTBA OTAAIOT IIPEAIIOYTEHME YIIpaBlie-
HUIO B COOTBETCTBUU C IPOLIJIBIMU TPagULUSIMU U M30ETaoT yupek-
IeHMS TIPOLeayp U3MEHEHMs IIpaBa M3 OMACeHUs, YTO OHM MOTYT CTaTh
JIIOCTOSTHUEM KaKOI-JI1M0O0 OHHOI I'PyIMbl B yIIepO OOINECTBY B LIEJIOM
(yr00ast aBTOpUTapHas BJIACTh CTPEMUTCS MOHOIIOJIM3UPOBAaTh 00sI3aH-
HOCTh IIPOBO3IJIAIIATh MpaBo: pa3Be adbcomotuct XK. bogeH He mom-
YyepKMuBaJI, YTO MMEHHO Ha 3aKOHOIATEJIbHOM YPOBHE B IIOJIHON Mepe
IIPOSIBIISIETCS KOPOJIEBCKMUI cyBepeHMTEeT?). Takum o0pa3oM, MOXHO
cIesaTh BBIBOI, YTO BpeMsl HE SIBJIsSIeTCS TBOPLIOM IIpaBa (mpuodpera-
TeJbHAsl NaBHOCTb OTCYTCTBYET); IPYIIIbI — HEW3MEHHBbIE B CBOEM
cocTaBe — IIeHSTCS OOJbIe, HexXean dpemepHbId nHanBna. [logooHas
BEPHOCTh TPAIMIIMSIM IIPOLLIOTO HaM HeOe3bI3BECTHA: NpPa3THUKU U
TOJOBILMVHEI, HEYTO BPOJAE CEMEHHBIX JUTYPIrUil — BCE 3TO TO, K YeMY
MBI, KaXeTCsI, CUJIbHO IPUBSI3aHbI, a IIepUOJUYECKasl ITOBTOPSIEMOCTh
3TUX «OOpSIIOB» KaK pa3 M CBUACTEIBCTBYET O HaIlleil BEPHOCTH Tpa-
JuiysM npounioro. M Bce-Taku MBI IIEHMM OOJIbIIE IIEPEMEHBI: ITOapa-
KAHUIO MBI, KaXeTCs, IpealoynTaeM HOBOBBeacHUe. Kak muiieT
M. Ammmo, «B TpaIUMLIMOHHOM OOIIECTBE YEJIOBEK MCIIOJb3YyeT IIPO-
1Ioe, Ha 3arane OH CTAaHOBUTCS TBOPLIOM OYIYIIIETO».

Mecmo auunocmu. TpanuLIMOHHBIE OOILECTBA HE OTBEpPraloT JIWY-
HOCThb, HO pacCMaTpMBAaIOT €€ IJIAaBHBIM 00pa3oM B KOHTEKCTE IPYIII, B
KOTOpbIe OHa BXOOWUT. B coBpeMeHHBIX OOIIecTBax Bce HaoOopoT. Orr-
penensioliasi pojb OoJibllle He HNPUHAMICXKUT TPYIIe, HAao0OpOT, WMH-
JUBWJ CBOMM BCTYIUIEHMEM Kyaa-I1n0o gaeT Hadyajio rpymme. Tak, mo
MHEHUIO IIKOJIbI €CTECTBEHHOTO IIpaBa, TOJHKO MHAMBHUAYYM IIPOUCXO-
mut ot [Ipupoasl, a o0IIecTBO — 3TO B TOM WM MHOM Mepe MCKYCCT-
BEeHHOE co3faHue. Ham M3BeCTHO, 4TO 3aTylleBBIBAHKWE POJIU TPaaMIIv-
OHHBIX TPYIIN B IOJIb3Y MHAMBUAYYMa BBIFOAHO rocygapctBy. OmHako
COBpEMEHHBIC OOIIeCTBA HE 00S3aTEIbHO SIBIISIIOTCS WHIWBHUIYAIMUCT-
cKUMH. [{0BONBHO YacTO TOCYIAapCTBO OOBbEAMHSIET OTACIbHBIX MHAWBU-
JIOB B I'PYIIIbI, MHOINA OHO Aaxe OOSI3BbIBaeT CO3HaBaTh WJIM BCTYNATh
B KOOITEpAaTUBHI, TPOMCOIO3bI U T. .

OaHaKo 3TU COBpPeMEHHBIE TPyNIIOoBblie (DOPMUPOBAHUE CUJIBHO OT-
JINYAIOTCS OT TIPYIN B TPAaAUIIMOHHBIX OOIIECTBAaX: KaK IIPAaBUIIO, OHH
(GYHKUIMOHUPYIOT HAa IPUHIMIIAX 3rajuTapu3Ma (TojoC OTHOIO0 WHOM-
BHUIa paBeH TOJIOCY IPYroro) M MaKOPUTAPHOCTU (pelleHUs] IIPpUHUMA-
I0TCSI TIPU a0COJTIOTHOM WJIM OTHOCHUTEJIbHOM OOJIBIIIMHCTBE), B TO Bpe-
M KaK TPAAUIIMOHHBIE  OOIIECTBA XapaKTePU3UPYIOTCS MePaPXUIHO-
CTBIO ¥ €OUHOMYIINEM.

Osnadenue uenosexom npasa. Eciin TpaguLIMOHHbBIE OOIECTBA MMeE-
I0OT TEHJEHLIMIO K OrpaHUYEHUIO IpaBa, TO COBPEMEHHBIE OOIIeCcTBa
I10JIaraloT, YTO OHM MOIYT ITOJIb30BAThCS MM, YTOOBI TOCIIOACTBOBATH
Hang BpeMeHeM. [l 3Toro oHM IMpuOeraioT K pa3IMdyHBIM MHCTPYMEH-
TaM, TaKUM, KakK Kogudukanus 1 miaHupoBanue. Ho 3aKoH ocTaeTcs
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CaMbIM TIPOCTBIM MHCTPYMEHTOM JJIsI OpraHM3alluUu IPaBOBOTO OyIy-
LIETO.

Abcoatomsr 3akoHa. B TpamuIIMOHHBIX OOIIECTBAX CUMTAETCSI, YTO
MPUOOIIEHHOCTh K MUPOMOPSAKY COXpaHuIach Ojgaromaps mudam u
UX pUTyaJbHBIM IOBTOpeHUsIM. CoBpeMeHHBIE OOIECTBa M300peIn
Jipyrue abcoJII0Thl, Ha KOTOpbIE cchliaeTcsl 3aKoH. [lepBblii abco-
JIIOT — 3TO abCOIIOT CaMOTo MpaBa KaK TaKOBOTO: ETUIITSIHE M MeCo-
MOTaMIIbl CYMTAIM, YTO aCTPOJOTHMYECKMIA 3aKOH U KOPOJEBCKUI 3a-
KOH IIPEANMCHIBAJIMCH BCEM U BCSI KaK BeyHbIi mpuHLMIl. Co BpeMeH
HpeBHeit I'peliuu abCoIOT yxXe IlepeMelaetcs B cdepy NpUPOIbL:
3aKOH OITpaBIbIBAETCSI HE TMOTOMY, UTO OH 3aKOH, a MOTOMY, YTO OH
COOTBETCTBYET €CTECTBEHHOMY IOPSAKY Beleli. YTOOBI OTKPHITH 3TOT
MOPSIIOK Belllell, 3aIlafHOMY OIBITY ITOHAIOOMJIOCH IPOMTHU IBa ITyTH.
B nepBoM ciyyae onupanuch Ha Pa3zym: aBTOpBI, KOTOpbIE C CepearHbI
CpeIHEBEKOBbsI yUacCTBOBAIU B BO3POXIACHUM PUMCKOIO TpaBa, Ipo-
craBmsim ero coorBercTtBue Pasymy m Ilpupome (B xonme XVII B.
opuct Peppbep nuiieT: «PUMcKHe 3aKOHBI OBUIM YCTaHOBJICHBI Ha
€CTEeCTBEHHOI OCHOBE M Ha MPUHIMIIAX CIpaBelJUBOCTU; 3TO OOXKe-
CTBEHHBIN JTyd, KOoTopblii ['ocriogs mocian moasm»). Bo Bropom ciy-
yae — Ha Tpamuuuio: ¢ XIII B. aHrmMiickue KOpoJIeBCKUE CYyIbU CChI-
JIAI0TCS IVIABHBIM O0pa30oM Ha MpeledeHT, MOJOXUBIINI Hadajlo CUC-
teme Common Law.

Ho B coBpemenHyio snoxy (¢ XIX mo XX BeK) MBI MCHBITHIBAIN
Bce 6oJibllle W 0OJblle TPYAHOCTEH B TOM, UTOOBI COIJIaCOBAaTh MHOIO-
o0pa3ue IMPaBOBBIX CUCTEM C MHOIoOOpa3udeM €CTeCTBEHHOIO ITOpsaKa
Beleil. [ToaToMy abCoIIOT 3aKOHA MpPETepIies elle OAHO CMEIeHUE: B
HaIllM JTHU 3aKOHOIATEJIBbHBI MHCTPYMEHT 0oJjiee HE CIYXKUT IJIST TOTO,
YTOOBI TPEXIe BCEro YCTaHOBUTh KaKOW-TO €CTECTBEHHBIA WM pa-
LIMOHAJIBHBIA TOPSIOOK, a UCIIOJNb3YETCS IJIsl YCTAHOBJICHMSI TOTO I10-
psJKa, KOTOPOro OOIIEeCTBO XOUeT JOCTUTHYThb, KOTOPBIM OHO oTmpene-
JISIET B CBOMX MJICOJIOTHUSAX, IMporpaMMax 1 mpoekTax. CoBepieHHO TOYHO
noaMeTua M. Ao, 4To 3T pasjindyHbie aOCOIIOTH 3aKOHA SIBIISIIOTCS
TOXE HUYEM MHBIM, KaK Mudamu. Ho IeHHOCTH, KOTOpPbIE OHM YUPEK-
JAI0T, UMEIOT TJyOOKOE OTJIWYME OT LIEHHOCTEW TpaauIIMOHHBIX 00-
mectB. OgHaKo ecsi Mbl OyleM paccMaTpuBaTh Pa3iWYHBIE CIIOCOOBI
MPaBOBO# aKKYyJbTYpallMd B 3aBUCUMOCTH OT JAHHOW THUIIOJIOTMU a0-
COJIIOTOB 3aKOHA, TO MBI 3aMETUM, YTO B HEKOTOPHIX CIIydasiX Tpaau-
LIMOHHbIE OOIIECTBA CMOIJIM IMEPEUTU OT HUX COOCTBEHHON CHUCTEMBI
MU(}OB K cucteMe MU(OB 3aKOHa.

@dopmMbl NIPaBOBOI akKyJIbTYpalmu. Teopuss M. AJUIMO IIPOBOAUT
COOTBETCTBME MEXIy a0OCoJI0TaMM 3aKOHa U CTETEeHSIMHU IIpaBOBOM
aKKyJIbTypalluM, KaXxaas M3 KOTOPBIX OMNpeaessieTcss KaKuM-TO IIPUH-
LIUIIOM U COIJIACYeTCSI ¢ M3MEHEHMEM ITOJIUTUYECKON CTPYKTYPHI.

Cmenenu npasoeoil axkkyasmypayuu. IIpu OTOXIECTBIEHUM 3a-
KOHa C abCOJIOTOM MbI MMEEM JeJO0 C TOWM CTEeNEHbIO aKKyJIbTypalluu,
KOTOpasi OTHOCUTCS K OOIIECTBaM, MEPEXOMSIIINM OT MH(pa K 3aKOHY C
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MPUHSITUEM UYYXOTo 3aKOHa, 00XECTBEHHBII XapaKTep KOTOpOro aeja-
eT ero OeccropHbIM (HalpuMep, paclpocTpaHEHNE UCIaMCKOTO MpaBa).
B naHHOM ciydae akKyJbTypalysi UMeeT MPUHYAUTEIbHBIN XapakTep.
B Tom ciyyae eciu abcoOT 3aKOHA TPUCYTCTBYET B NPUPOAE, TO
COOTBETCTBYIOIIAsl TaHHOMY CJy4yalo CTeleHb aKKyJIbTypalluu KacaeT-
csl TeX OOIIECTB, T/Ie UX COOCTBEHHOE MPaBO U3MEHSIETCS B MOJIb3Y TOTO
MpaBa, KOTOpPOE OHU CUYMTAIOT 00Jiee €CTECTBEHHBIM WMJIM 0oJjiee pasyM-
HbIM (HampuMep, MPUHSATUE pUuMcKoro npasa Ha 3amnane ¢ XII B.; BBe-
neHue ¢paHiy3ckoro I'paxaaHCKOro Kojekca B pasjduHble eBpolieii-
CKMe 3aKOHOAaTeNbCcTBa). B JaHHOM ciiyyae akKyJdbTypalus HMEeT
ACCUMMWJISILIMOHHBIN XapakTep. Korma xe abcoltoT 3aKoHa HaXOAUTCS B
paMKax WIe0JOrMuyeckoro BbIOOpa, TO COOTBETCTBYIOILAS €My CTeIeHb
aKKyJIbTypallMu 3aTparuBaeT Te OOIIECTBa, KOTOPbIE M3MEHSIIOT CBOIO
MPaBOBYIO CHCTEMY B 3aBUCUMOCTM OT BHEILIHeH Mojeau (Harpumep,
He3aBUCHUMBIE TOCYIApCTBa CTPaH TPETbEro MUpa, KOTOPBIE MOCTYIH-
JIM TaKUM 00pa3oM, KOrjga MM Hajgo ObUIO BHIOMpATh MEXAY Jnbepalib-
HOM M COUMAJIMCTUYECKON cHcCTeMaMM). 3[eCh yXe aKKyJbTypalus
OCYILECTBJISIETCSI MyTeM BBEACHMSI HOBOTO TOJTKOBaHWS TOHSATHS.

Cmenenu noaumuueckoti cmpykmypusayuu. CyllIlecTBYIOT OIMpe-
JieJIeHHbIe Tapajieii MeXIy MpaBOBOW aKKyJbTypalueil U U3MeHe-
HUSIMU TIOJTUTUYECKUX CTPYKTyp. Korma kakoe-To OOILECTBO Mepexo-
IUT OT TPaZUILIMOHHBIX MUGOB K MUdaM 3aKOHA, OHO MpEeTepIieBaeT
TakXe Tmepexoll K 0oJjiee KOHLIEHTPUPOBAaHHBIM (hopMaM MOJIUTHYECKON
BJIaCTM (HAINpUMep, TPaAWIIMOHHBIE OOIleCTBa, OObEAWHEHHBIE B Or-
POMHBIE peaurno3Hbie umnepun). Korga kakoe-To oOIIECTBO MPUHU-
MaeT MpaBO, KOTOPOE CUYMUTAETCS COOTBETCTBYIOIIMM €CTECTBEHHOMY
MOPSIAKY U pasyMHOW opraHu3aiiuud, TO 3TO OOLIECTBO YACTO MEpexo-
JIIUT TaKXe K rocydapCTBeHHON ¢opMe BJIacTu (Harpumep, Tpaauliu-
OHHBIE OOIIECTBA B KOJOHUAIBHYIO BIOXY, IJI€ PallMOHAIBbHOCTh TOCYy-
JIapCTBEHHOTO IIpaBa MpPOTHUBOIMOCTABISIETCS apxan3My obbruaeB). Ko-
raa oOLIECTBO MOpydvaeT MpaBy peaju3aluio Kakoi-I1ubo WAECOJOTHM,
TO TOCyIapcTBO cTapaeTcs JOMUHUPOBATH 3[eCh, YTO €My yAaeTcsl B
TOM WM WHOW Mepe (B KauecTBe MpUMeEpa MOXHO NMPUBECTH PYKOBO-
JUTeNIel CTpaH TPeThero MUpa, KOTOpble MPU JTOCTHXKEHUN HE3aBUCU-
MOCTU TIOJIOXUJIUCh Ha TOCYyJapcTBO, YTOOBI CO3AaTh Oyayllee CBOUM
oO11ecTBam).

HNuamna3oH ¢hopM U cTeneHeil akKKyJIbTypallMyd AOCTaTOYHO IIMPOK
Y BBIXOAUT 3a paMKu ¢GopM Iepenadu IpaBa, KOTOpPble HAC MHTEPECy-
10T, 3TO KacaeTcsi UMEHHO TeX (hopM, KOTOpbIE B XO/Ie aKKYJIbTypaluu
BO3HMKAIOT MEXAY TPaIuIIMOHHBIMU M COBPEMEHHBIMU OOIIeCTBAMU.
Tor dakrt, yTo 3Ta mepegaya BOOOIIE BO3MOXHA, MOXET MOKa3aThCs
MapagoKCaIbHBIM: €CJIM yXX TPaBOBbI€ IIEHHOCTU HACTOJIBKO pasjinya-
I0TCS B TPAJAUMLIMOHHBIX U COBPEMEHHBIX OOIIECTBAX, TO KAKUM 00pa3oM
MOTyT coBMmelathcsi? Kak Mbl 3T0 yBUAMM — OOJBILION LIEHOM.

CToMMOCTb NPABOBBIX MEepeaay B TPAAUIMOHHBIX 00mecTBax. Bo-
00111e-TO TIpaBOBBIE Tepenadu MPOXOISIT YAOBJIETBOPUTEILHO, T. €. 03



Paznen 1. O6miast Teopurst IBIKEHUS TIPaBa, 191

OCOOBIX ITOTPSICEHUM B OOIIECTBE-pELIENTOPE, TOJBKO TOrAa, KOraa 3TO
00111ecTBO ITOOYXIaeTcss K M3MEHEHUSIM, KOTOpHIE NIeJIaloT HeoOXOmu-
MBIM TIPUHSITME HOBOIO TIpaBa, W KOrja IepenaBaemMoe MpaBO UCXOAWUT
OT 00IlleCTBa, OCHOBHbIE YE€PThl KOTOPOTo OOJIbIlIE HE OTAMYAIOTCS OT
yepT oOIIecTBa-pelenTopa (3aMMCTBOBAaHME 3aKOHOMATEIBCTB MEXIY
JIpEeBHETPEUYECKMMU TOCYyIapCcTBaMM), WM pacCMaTpPUBACTCS MM KaK
HE3aBUCUMOE OT OOIleCTBAa, B KOTOPOM OHO POAWIOCH, U BO3MOXHOE
JUTST IPUHSTUS JTIOOBIM IPYTUM OOIIIECTBOM (HAINlpuMep, MPUHSTUE UC-
JIAMCKOTO TIpaBa BO MHOTMX MYCYJIbMAaHCKHUX CTpaHaX WJIM IPUHITHE
€BpOIICICKOro ImpaBa MHOTMMM rocydapcTBaMu TpeTbero mupa). Mtak,
€CJIM KOJIOHU3allusl BbI3Bajia [NIyOOKWE WM3MEHEHUs] B TPaaUIMOHHBIX
00IIIecTBax, TO JABa APYTMX YCJIOBUS HE MOITIM OBITH BBITIOJHEHBI. Tak
4YTO B OOJILIIMHCTBE ClIydyaeB, Kak cuuTaeT M. Ainmo, nubo nepegada
IpaBa He YTO MHOE, KaK WJUI03Us, JTUOO IleHa 3TOil Ilepeladyd O4YeHb
BBICOKA: 3TO MOXET OBbITh pacmaj CTPYKTYpbl OOIeCTBa-pelenTopa
MO0 HMCKaxkeHWe CYyTH IepelaBaeMoro mpaBa. PaccMOTpuM KaXmylo
W3 3TUX TUITOTE3.

IIycth mepemava ImpaBa HE COCTOSIACH JIMOO COCTOSIACh YacTUY-
HO. VIMEHHO K TaKOMy pe3yJbTaTy IPUXOIAT 4Yallle BCero B CTpaHax
Yepnoit Appuxku. Tak, Hanpumep, B XIX B. ®paHIus pacpocTpaHU-
Ja cBoe mpaBo B Adpuke. Ho comporuBieHne, oka3aHHOE MECTHBIM
HaceJieHWeM, BBIHYAWIO CYIAbl COXPAaHMTb €My JUYHBIA CTAaTyC, KOTO-
PBIii B KOHIIE KOHIIOB OBLT 3aKpeIlieH 3akoHoM. Q0pa3oBajiach HEKOTO-
pasi IBOMCTBEHHOCTb: TPaAUIIMOHHOE MPaBO MPOAOJKAIO CYIIECTBO-
BaTh B CEMEMHON M 3eMeJIbHOM 00JIacTsIX, OCOOEHHO 3TO KacajloCh Cellb-
CKOIl MECTHOCTH, a HOBOE€ IIPaBO YIIPABIISIJIO TOCYTapCTBEHHBIMU WMH-
CTUTYTaMM, aAMUHUCTpaleil, HOBOM 3KOHOMMYECKOI X13HbI0. Bo BpeMst
00pa3oBaHUsl MOJIOJbIX HE3aBUCUMBIX TOCYAApPCTB HACTYIJIEHUE MPO-
TUB TPagWIIMOHHBIX TpaB yCUJIWJIOCh W 3aKOH, BO MMs TpeOOBaHUI
pa3BUTHS, OYEHb 4YacTO mpuberan K ympa3mHeHUIo oObrdaeB. Ho Ha
MIPaKTUKE, KaK MbI 3TO YBUIMM JaJIbllle, MECTHbIC OOILMHEI IIPOIOJIKA-
JIU OKa3bIBaThb COIMPOTUBJIIEHUE TOCYTapCTBEHHOMY IIpaBy.

OpnHako ObIBaeT M TakK, YTO OOIIECTBO-PELENITOP He O0JamaeT CIo-
COOHOCTBIO K TOAOOHOMY COIIPOTHUBJICHHMIO. B 3TOM ciyyae MecTHOE
MpaBo KMcYe3aeT MOCTENEeHHO, YCTymnasi MECTO HOBOMY MMITOPTUPYEMO-
My IIpaBy: COOCTBEHHO T'OBOpsI, B TAHHOM CJIy4ae 3TO YK€ He aKKylIb-
Typalus, a IpaBoBasl AeKyabTypauus. Ha Hamr B3risia, MMEHHO 3Ta
reyvajabHas cyabba IOCTUIJIA O0IeCTBA MHYUTOB ITOCE OKOHYAHUS BTO-
POl MUPOBOI BOWHBI.

Ho camoe xyaniee — 3To fajieko HE BCerja HEOCIOPUMOeE: B HEKO-
TOPBIX Cly4yasx Iepefada OCYIIECTBJSIETCS LIEHOM MCKaXXeHUs Tepe-
JaBaeMoro mnpasa. [Toatromy npuHsatue B Pume B koHue Il B. 10 H. 3. ius
gentium (IIpaBoO HApOAOB) O3HAYaJI0O MEHBIIIE BCETO MPUHSITHE IIPaBO-
BbIX WHCTUTYTOB JPYTMX HApOJOB; 3TO O3HAyajo TO, YTO PUMJISIHE
nmpuoderaju K HCIIOJb30BAHMUIO OOIIMX IPUHIIMIIOB (CIPaBeIJINBOCTb,
MPaBAMBOCTh), KOTOPbIE B HUX yCMAaTPUBAJIM MarucTpaThl U KOTOPHIE
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B JEWCTBUTEIHLHOCTH OBUIM TIPUHILIMIIAMM CTOMIIM3Ma. Tak ke JeucT-
BOBaJIM U IOPUCTHI CPEOHEBEKOBbsI, KOTOPhIE, IIPOBO3IJIAIIasl IIPEeBOC-
XOACTBO PUMCKOIO IfpaBa, BO MHOTOM M3MEHSJIN €TI0, ‘1T06bl IPUCIIOCO-
OUTHh K HYXIaM 3ITOXM.

XOTH Mbl M HE paclriojaracM JOCTAaTOYHO FJIYGOKI/IMI/I nucropunye-
CKMMM JAHHBIMHM JIJIS TOTO, YTOOBI MMETH BO3MOXKHOCTH ITPaBHIBHO
OLICHUTH 3BOJIIOIIMOHHBIE ITPOLIECCHI, MMelolue MecTo B YepHoit Ad-
pMKe, MOXHO, OIHAKO, MPEAIOJIOXUTh, UTO COIPOTUBJICHUE, KOTOPOE
OKa3bIBAE€TCS €BPOIEIICKOMY U TOCYAApCTBEHHOMY IpaBy, OObsSICHSET-
cd He TOJBKO TE€M, YTO OT HEro OTKAa3bhIBalOTCSI, HO M TEeM, YTO 3TO
IIpaBO IpeTepleBacT MCKaXCHUSA. HEKOTOPbIE CTpPaHbl IIPUMEHSIOT
eBpOHeP'ICKI/IC NpaBOBbLIC METOABI AJId 3alllMThlI TaKOI'O O6LI11/IHHOI‘O NH-
CTUTYTA, KaK MpUIaHOE, a TakxKe MPaKTUKW OOLIMHHOIO pacrpeele-
HUS 3eMeb.

Takum obpa3oM, mepegadya cCoOBpeMeHHBIMM OOIIIeCTBAMM ITpaBa Tpa-
JTUIIMOHHBIM OOIlIeCTBaM B OOJIBIIMHCTBE CIy4aeB HE MOXET OBITb OCY-
LIeCTBJIeHa B IIOJJHOM OObeMe JIMOO BJieYeT 3a COo0Oil TsSXKesble I0-
cneacteusa. Korma xe, HECMOTpsI HM Ha 4TO, dTa Ilepenaya HaBsi3aHa
KOJIOHM3alIMe W TTPUHSATA HOBBIMA HE3aBUCUMBIMHM TOCyJapCTBaMM, TO
IleHa 3TOro O4YeHb BHICOKA: B pe3yjbTaTe TAaKOWl aKKyJIbTypaluu 3a-
KpeIuleHue no0eabl TOCyIapCTBEHHOTO IpaBa MOXET M HE COCTOSITHCS.

Pa3nen 2. IIpaBoBasi KOJIOHU3AUSA
B UepHoii Ajpuke

IMox moHsITMEM «IIPaBOBOI KOJIOHM3ALUW» Mbl 3[1€Ch TJIaBHBIM 00-
pa3oM OymeM IOHMMAaTh SIBJIEHMS MPaBOBOM aKKyJbTypallMu, BbI3BaH-
HBIE €BPOIEMCKON KOJOHUAJIILHON 5KCIAaHCUEHN, TIPUYEM MPEANOYTCHUE
OyneT oTmaBaTbCsl M3YyYeHUIO 3TUX sBleHUi B YepHoit Adpuke (B
OCHOBHOM (ppaHKoropopsiueii)'. ABIeHUsa 3T HAYAIUCh B KOJIOHHUANb-
HYyIO 3I10Xy, HO OHM 3HAYUTEJIHLHO TEePEeXWIU 3TO BpeMs: BO BpeMms
HallMOHAJbHO-OCBOOOIUTENbHBIX IBUXEHUN OOJBIIMHCTBO adpUKaH-
CKHX TOCYIApCTB TMOMYEPKHYTO TOJATBEPAWIN CBOWA BBHIOOp B TMOJIB3Y
rOCyJlapCTBEHHOI Mojenu. XOTsl eBpoleiickas KOJTOHU3aIUsl U Chirpa-
Jia OOJIBIIYIO POJIb, OHA OblIa HE €IWHCTBEHHOM, KOTOPYIO IMepexuiia
Adpuka: uciam TaM TakxKe MMeJl paclpoCTpaHEHUE U CYUIECTBYET J0
cux nop. C Apyroit CTOpOHbI, KOJOHU3ALIUS SIBASETCS JUIIb OTHUM U3
CIOCOOOB MPABOBO aKKYJIbTYpallUU.

Cutyauuu, KOTOpble Mbl PAaCCMOTPUM, TIPEICTABISIOT COOOM JIUIITb
OTPAaHUYECHHYIO U JIOKAIM30BAHHYIO CEPUI0 KOHKPETHBIX CIy4aeB Mpa-

" O MyTsIX POHNMKHOBEHMS! (PPAHIIY3CKOTO YacTHOTO U MyOIMYHOTO IpaBa
B YepHyto AdpuKy B MOJIb3y KOJOHU3ALMY U O 3aMMCTBOBAaHUU 3TOTO MpaBa
aq)})pmchmznvm 3aKOHOMATEJISIMU M0 TOCTVXKEHUM He3aBUCUMOCTU cM.: Hilai-
reJ. Nos ancetres les Gaulois // Annales africaines. 1964. P. 7—77.
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BOBOI aKKyJIbTypaluu. MecTo, KOTOpoe Mbl UM ONpeAessieM, HaM Ka-
JKETCS BITOJIHE OTMPAaBIaHHBIM BBUIY OOJIBIIIOrO KOJWYECTBA MaTepuana,
KOTOPBIM MBI pacriojlaraéM B OTHOIIEHWMW 3aTPOHYTHIX 37€Ch OOIIECTB.
B xosioHManbHy10 310Xy, BCIEACTBUE BBEIECHUS €BPOIEICKOro IMpa-
Ba, co3dajach CUTyallMsi, KOrJa COCYIIECTBOBAJM IPaBOBbIE M CyHeO-
HBIE CUCTEMBI TPAIUIIMOHHBIX U COBPEMEHHBIX 001IecTB. K aTOMYy Bpe-
MEHU MOXHO OTHECTH W Ha4yajlo MPUMEHEHUsI OCHOBHBIX MEXaHW3MOB
aKKyJIbTypaluuu. AKKYJIbTypalus TOJYYUT CBOE NalibHeillliee pa3BuU-
THE M TIOCTe TOCTUXKEHMS HE3aBUCUMOCTH, KOTAa PYKOBOAMTEIU HO-
BBIX MOJIOABIX HE3aBUCUMBIX TOCYAApCTB OyayT B OCHOBHOM OCYXIaTh
TPagUIIMOHHOE MPaBO BO UMSI UMIIEPATUBOB Pa3BUTHS.

§ 1. CocymiecTBoBaHHE MEXKIY Pa3TAYHbIMU
MNPaBOBbIMH CUCTEMAMHU B KOJIOHHAJbHYIO 3IIO0XY

MHoroo0pa3ue npaBoBbix cucTeM B UepHoli Adpuke oTrMedasnoch
elle 3aJ0JIT0 10 KOJIOHMaIbHOM 31moxu. C ogHOM CTOPOHBI, Kaxkaoe 00-
IIECTBO MMeI0 CBoM MUMBI 1 o0brdan. C Ipyroit CTOpOHBI, B HEKOTO-
PBIX CTpaHaX C MECTHBIMU OOBIYASIMM COCEICTBOBAJIO MCJIAMCKOE IIpa-
Bo. M tonbko sumb B XIX B. K 3TOMYy TMpPaBOBOMY MacCHUBY N00aBU-
JIoch eBpormelickoe mpaBo. OnMHaKo, KaK Mbl 3TO YBUAUM Aajiee, MpaBo-
Bas aKKyJbTypalludsl B pe3yJibTaTe IPUHATUS HCJIaMa HUMEET IPYIyio
MPUPOITYy, HEXEIU aKKyJIbTypalusl, TPUHECEHHAs! eBPOMENCKOM KOIo-
HU3aLMeEn.

ITpaBoBas akKyJabTypaumus B pe3yJjbTare ucjiamusamuu. Mciam
npuires B YepHyio Adpuky B VII B. u B Hacrosiee BpeMs MYCYJib-
MaHe€ COCTaBJISIIOT OOJIBIIMHCTBO B 1IEJIOM psiieé CTpaH, B YaCTHOCTH, B
Maspuranuu, Hurepe, Cenerane, [ BuHee, Manu U T. 1. , MCHBIIIMHCTBO
MYCyJIbMaHE COCTaBJISIIOT B TaKMX CTpaHaxX, Kak ['abon, 3aup, Hapon-
Hag Pecnmyommka Konro u 1. 1. B Takux ctpanax, kak Kamepyn u Yan,
KOJIMYECTBO MYCYJbMaH IPHMMEPHO TaKoe Xe, KaK U IIpeacTaBUTEN e
Ipyrux pemuruii. TakuM o0Opa3oMm, MyCYJIbMaHCKOE IIPaBO MOXKET JIO-
MUHUPOBaTh, MPeObIBATH B MEHBIIMHCTBE WJIM XK€ MPUMEHSITHCS CO-
BMECTHO C MECTHBIM ITpaBoM. Ho Ba’kHO OTMETUTbH, YTO B OOJIBIIMHCTBE
clydaeB Iiepelmadya MCIAMCKOIO IIpaBa OCYIIECTBISETCS ITyTeM IpHh-
CITOCOOJICHUSI er0 K MECTHBIM IpaBaM: TaK 00pa30BajioCh OOBIMHOE MC-
JIJaMU3UPOBaHHOE MpaBo. M 3T0 MO MHOTMM TIpUYMHAM.

CnepBa 3aMeTHM, YTO IIKOJIa MAJIMKUTOB — JOMUHUPYIOIIAs IIKOJIa
B 3anagHoii A¢puKke — SBJISIETCS M3 BCeX MCIAMCKUX TEYEHUI IIKO-
JIOW, OcTaBIlIeics OJMXe BCeX K JOMCIaMCKOMY apaOCKOMy Tpaauiiv-
OHHOMY TIpaBy, KOTOpOE€ TIpUCYIIE OeAyWHaM ULEHTPaIbHOU ApaBuu:
MocJieqHue, Kak 1 adppuKaHIbl, 00JIagadd COLMAIbHONM CHCTEMOIl 00-
IIMHHOTO TUIIA U YCTHBIM TipaBoM. C Opyroif CTOpoHbI, 00pa3 MbIIILIe-
HUS ¥ PacCyXIEeHUS MYCYJIbMaHCKOIO IOpUCTa MPUAAIOT OOJbIe 3HA-
yeHus (pakTaMm, HeXeJr 3TO MMEeT MECTO B POMaHO-TePMAaHCKUX CHe-
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TeMax, W 3TO ero Oojblie cOauKaeT ¢ apUKAHCKUMU TPAAULIMSIMMU.
U, HakoHel, cylmecTByeT 0OJbLIOE KOJIMYECTBO COBMAIEHU B colep-
>KaHWY UCJIAaMCKUX HOPM M HOpM achpMKaHCKOTO IpaBa. DTU COBIIale-
HUS U OOBSACHSIOT TOT (hakT, YTO XapaKTep pelIeHU, MTPUHUMAEMbIX
HUCJIaMU3UPOBAHHBIM OOBIYHBIM MPAaBOM, MOJAEPXKHWBaeT MHOrIa Ta-
KUM 00pa3oM OMpeiesieHHOE paBHOBECHE MEXAY STUMU OBYMs TUMa-
MU HOPM.

B Hacrosiiiee Bpemsi uciaM TiepexuBaeT B Adpuke OOHOBJIEHUE,
BIIPOYEM, ITO KacaeTcs M Apyrux yacreil csera. Camo mo cebe 3TO
SBJICHWE TOJbKO JIMIIb TMOAYEPKUBAET MPOTHUBOPEYUs, KOTOpbIE CY-
LIECTBYIOT MEXIy ABYMS IIKOJaMU, MPUYEM 3TU TMPOTUBOpPEYHs CTa-
JIU 0CO00 YYBCTBUTEIbHBI B a(pUKAHCKUX TOCyIapcTBaX CO BPEMEHU
obpeTeHus1 He3aBUCUMOCTH. CTOPOHHUKM 3amagHBIX MoOJIeJieil Hale-
JIeHbl Ha 3aMeHy MECTHOr0O W MYCYJIbMaHCKOIO IpaBa ToCylapCTBEH-
HbIM MpaBOM 3amanHoro Tuma. [ToOopHUKaM uciaMa HYXHO MOKOH-
YUTh C UCKAXEHUEM HCIaMCKOro IpaBa, MPOMCTEKAIOUIMM U3 KOM-
MMPOMMCCOB, BO3HUKIIMX M3-32 CTOJKHOBEHMS C TPAIMIIMOHHBIM Mpa-
BOM: MCJaMU3MPOBAHHOMY OOBIYHOMY TIpaBy M 3alalHOMYy IpaBy
JOJDKHO TIPUHATH Ha CMEHY HCJIaMCKOe TpaBo, BOCCTaHOBJIEHHOE B
CBOEW YUCTOTE M LENOCTHOCTU. Eciu 3TO BTOpOEe TeYeHUE TMOOEeauT,
TO HMCJIAaMCKOE TMpaBO CTAaHET MpaBOM TOCYAapCTBa; €CIu Xe Mobdeaa
OyZIeT Ha CTOPOHE TEPBbIX, TO MCIAMCKOE MPaBO MpEeBpPaTUTCS B Ha-
pomnHoe mpaBo (folk law), mpaBo HeodumanbHoe. B 00oux ciyyasix
Mbl CTaJIKMBAaeMCsI C KOHIIOM MHOTOBEKOBOIO OITbITa MPaBOBOU aK-
KyJbTypaluu, KOTOPYI0 MOXHO CUMTaTh ymasiieics. K coxaneHwuio,
9TOT0 HeJb3s CKa3aTh 00 aKKyJIbTypallMu, KOTOPYIO BbI3Bajia €BpO-
neiickasi KOJJOHU3AIKSI.

IIpaBoBas akKyJbTypanus B pe3yJbTATE €BPONEiCKOI KOJOHHU-
3anuu: odmas mpodiaeva. HenaBHo kaHanckuit aBrop bpandopn B.
Mopc npensioxua oOlIyl0 MoAedb, KOTopas TO3BOJISIET PacCMOTPEThb
BCE BO3MOXHbIE BApUALlMM COOTHOIICHMS MECTHOTO MpaBa C MPaBoM
CTpaHbI-KOJIOHU3ATOpa .

Pa3pbiB MOXET OBITb TMOYTHU TOJHBIM: KOHTaKThl HMMEIOT MeCTO
TOJIBKO TIPY 3MUTpAIlMM WIK KOH(IMKTE 3aKOHOB (B KauyeCTBE MpUMe-
pa MOXHO TPMBECTH OTHOIIIEHHWE HEKOTOPHIX KOJOHUU BemmkoOpura-
Hun B CeBepHoli Amepuke B XVII B. K HEKOTOpbIM MHIEWCKUM Hapoj-
HOCTSIM, C KOTOPbIMU OHU 3aKJIIOUYUJIU ITOTOBOPHI).

MoxeT uMeTb MecTo compyoHuuecmeo. HeKoTopble KpUTEpUU
(TeppuTopualibHble, CYOBEKTHBIE WM OOBEKTHBIC) OMPEACISIOT KOM-
METEeHLNI0 PAa3IMYHbIX CYIeOHBbIX cUcTeM. TakuM o0pa3oM, MOXHO clie-
JIaThb BBIBOJ, UYTO CyIbl U KOJIOHMAJIbHOE MpaBO OYIyT MPUMEHSIThCS
OTHOBPEMEHHO M K KOJOHUCTaM, U K MECTHOMY HacCeJeHUIO BO BCEX

: Morse B. W. Indigenous Law and State Legal Systems: Conflict and
Compatibility. Dordrecht, 1988. P. 101—120.
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chepax U B IMOCAeAOBATeIbHO KOJOHU3YEMbIX 30HaX, B TO BpeMsl KakK
MECTHOE TIpaBO OyaeT MPUMEHSITHCS TOJbKO TaM, TIe TEPPUTOpPUS 00-
JKUTA TOJbKO MECTHBIMU XMTEISIMU U BO Bcex cdepax.

Humeepayusa CBUAETENbCTBYET O 0oJiee BBICOKOW CTYMEHU MOMI-
YMHEHUS] MECTHOTO MpaBa: MECTHOE MPaBO BKJIIOYAETCS B MPaBO KOJIO-
Hu3aTopa BO BceXx cdepax, rae He CYIIEeCTBYET SIBHBIX MPOTUBOPEUUIt
(cemeiifHoe MpaBoO, Kak MPaBWIO, Clofa OOBIYHO He BKJtoYaeTcs). [lanHoe
BKJIIOUEHUE MOXKET BBUIUTHCS B MCKaxK€HHE TpaJMIMOHHOIO MpaBa B
TOW Mepe, B KaKOW B HEKOTOPBIX cliydyasix (Harpumep, B aHTJIMMCKUX
KOJIOHUSIX B A3uu U B Adpuke) KOJOHUAIbHbIE BJIACTU 3aCTaBAT UMM
K€ CO3MaHHbIe CyleOHble OpraHbl MPUMEHSITh MECTHOE IIpaBo.

Bonee rpyboe pelieHue — 3TO KOrga MeECTHOE IpaBO IPOCTO-
HaIpOCTO omobpacvieaemcs, TaK KaK KOJOHU3ATOp WM TOCJenylolliee
rOCyIapCTBO HAXOIST €ro CIUIIKOM <«IIPUMUTUBHBIM». Tak, Hampumep,
aBCTPAIMIACKUE CyIbl OTOPOCWIM TPaBO KOPEHHBIX XUTelei; TOYHO
TaK e TMOCTYNMUJIM MHOTvMe adpuKaHCKUE TocyaapcTBa B MEPUOMA J0C-
TUKEHMST He3aBUCUMOCTH, OTKa3aBIINCh MPHU3HATh ITPABOBYIO IIEHHOCTh
TPaIUIIMOHHOIO TpaBa.

CoTpyAHUYECTBO U MHTErpallUsl SBISIOTCS OYeHb TOHKUMU METO-
namMu. MIX mpruMeHeHUe MOXET COMPOBOXAATHCS HEYJIOBUMBIMU yXUIII-
PEeHUSIMU, KOTOPbIE MMEIOT LIebI0 3aMacKMpOBaTh TO, YTO B JCHCTBU-
TEJIbHOCTU OHM OCYIIECTBJSIOT TPAaBOBYIO NEKYJIbTypallvdio B YIIEpO
TPaAMIMOHHOMY MpaBy. MOXHO MCIOJb30BaTh JOTOBOPHYIO (opmy,
3aKOHOMATEIbCTBO WJIM CYNEOHYI0 MPaKTUKy, YTOOBI MPUAATh 3aKOH-
HYIO CUJTy TPaJULIMOHHOMY IpaBy, KOTOPOE CTAHOBUTCS MO CYLIECTBY
4YacThlo rocyldapcTBeHHOTo mnpaBa. (B kauecTBe mpumepa MOXHO IMpU-
Bectu KoHBeH1IMIO OyxThl JIxkeiiMca, KOTopasi HpUMEHSETCs B KBEOeK-
CKOl ApKTUKE Y UHYUTOB W y WHAeHEeB Kpu.) O4eHb 4acTO MCIIOJHE-
HME CyAeOHBIX U MOMULIEHCKUX (DYHKUMIA MOPyYaeTCs] MECTHBIM KUTE-
JISIM WM MeTucaM (Harmpumep, MUPOBBbIE CyAbl UHAEHIIEB U METUCOB B
CeBepHoOil AMepuKe).

CoznaHue pasnesibHOW cyneOHON CHCTeMBI SIBJISIETCS elle Oosee
TOHKMM JIeJIOM 1 MO3BOJISIET C OOJBLINM YCIIEXOM BBOJIWUTH U3MEHEHUS:
TOCyJapCTBEHHBbIE M PErMOHAJbHBIE BJIACTU Da3pellaloT YyupexIeHue
«MECTHBIX CyJIOB» (HampuMep, HeKOTopble TuieMeHHbie cyabl B CIIA),
KOTOpbie (DYHKIIMOHUPYIOT B JAEHCTBUTEIBHOCTA TOYHO TakK Xe, Kak 1
CyObl oOmiero ImpaBa. B HEKOTOpBIX ciydyasx BJIacTd WAYT Oajblile,
JlaBasi TOJHYI0 CBOOOMY IUJIEMEHHBIM BJacTSIM TpU BbIOOpE cIiocoda
paspeliieHus cropa (B KauecTBe MpUMepa MOXHO YIOMSIHYTb HEKOTO-
pbie uHaelickue pesepBanuu B CIIIA).

OpnHako ObLIO OBl OIIMOOYHO AyMaTh, YTO U3 ITOM aBTOHOMUM BbI-
TeKaeT 0053aTebHO CUCTEMATUYECKOE MPUMEHEHUE TPaaulIMOHHOTO
npaBa. B nelCTBUTENbHOCTU 3THUYECKNE MEHBIIMHCTBA MCIBITHIBAIOT
JIaBJIEHWE CO CTOPOHBI o0Opa3a KM3HU OOIecTBa B LEJIOM (M HYXHO
MpU3HATh, YTO, B YAaCTHOCTU, B APKTMKE HET HYXIbl HaBSI3bIBaTh B
MPUHYAUTEBHOM MOPSIIKE MECTHOMY HACEJIEHUI0, YTOObl OHO TIPUHSLIIO
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3TOT 0o0pa3 XKM3HM KaK CBOH, TaK KakK nodpaxcaHue KOJIOHU3ATOPY
BCTpEYaeTCsl JOBOJIBHO 4acTO), MU MblI BBIHYXICHBI KOHCTaTUPOBATh,
yto B CeBepHOil AMepMKEe MHOTME IUIEMEHHbIE CyIbl BOCIIPOU3BOJIST
3aIaJHylo0 MPaBOBYIO MOJEIIb.

Kakymu 061 HM ObUIM HIOAHCHI B IPUMEHSIBIIUXCS pa3JIMYHBIX CIIO-
cobax aKKyJbTypalluu, Mbl IMPUXOAUM K BBIBOAY, YTO B CBOEM OOJIb-
IIMHCTBE OHM IPUMEHSUIMCh B ylIepO TpaagullMOHHOMY IpaBy. U ecim
B HEKOTOPBIX CTpaHaX MbI €llie M CEroJHs HaOJlIoJaeM COIIPOTUBIICHUE,
KOTOpOE TPAIMIMOHHOE IMpPaBO OKa3bIBaeT NaBJIEHWIO KOJOHW3AaTOPOB
1 TIOCTKOJIOHMAJBbHBIX TOCYAapCTB, TaK 3TO BOBCE He M3-3a MX Oojee
WIM MeHee TMOKHMX METOIOB, KOTOpPBI€, KAaK Mbl Y€ BHMACIH, ObUIM
BCerma HaIlpaBjJCHbI Ha TO, YTOOBI OOECIIEUMTb IIPEBOCXOACTBO TOCY-
JIapCTBEHHBIX MpaB, a Oyiarojapsi BoJIe MECTHBIX OOIIMH, XXKeJIamLIUX
COXPaHUThb CBOE MPaBO U CBOI MCKOHHBINM 00pa3 xku3Hu. Kak Mbl yBU-
IVM Jajibllie, UMEHHO B A(QpPUKE 5TO CONPOTUBICHHE MMEJIO OOJIbIIIE
BCEro ycrexa.

IIpaBoBas akKyJbTypanusi B pe3yJibTaTe €BPOINEHCKOil KOJOHM-
3anuu: npumep Yepnoii Adpuxku. B UepHoit Adbpuke mouytu Bce KOao-
HUAJIbHEIC TOCYIapCTBa, IMPEAMChiBas 00s13aTe/IbHOEe IPUMEHEHUE €B-
pOIENCKOro TpaBa B OIPENEeCHHBIX ClydasX, TapaHTUPOBaIu COOJO-
JIeHre TpagulMii 1 oOblYaeB KOJOHM30BAaHHBIX HApOIAOB. DTa TaKTHKa
IIPOMCTEKAET U3 METOAOB, OIMCAHHBIX BBIIIE, X KACaeTCsI, B YaCTHOCTH,
compyouuyecmea. Ho Kak MBI yXe OTMETWIM, 3TO COTPYIHUYECTBO Ha
MPaKTUKE OCYIIECTBISIETCSI B ylIepO MeCTHOMY mpaBy. s 3Toro mc-
MMOJIB30BAJIMCh Pa3JIMYHbIE CIOCOOBI, U BCE OHM MPUMEHSUIUCH C €IUH-
CTBEHHOI IIEJIbI0 — CMECTUTh CYILIECTBYIOLIYI0O MEXIYy MECTHBIM M
COBPEMEHHBIM IIpaBOM TpaHMILy B IIOJIb3Y MOCJIEIHETO U CIejiaTh Tak,
YTOOBbl MECTHOE IMPABO pacCMaTPUBAIOCh KaK MPOTHBOpeYalee HUBU-
JIM3AlIMM WIM KaK Melllalollee KOJOHMAIbHOMY TOCHOACTBY. 3aKOHOAA-
TeJb M Cy/Ibsl BBICTYMAIM 320[HO MPH Pasjiesie MPaBoBbIX cdep, BIOX-
HOBJISIEMbIE 3TUMU IIPUHLIUIIAMM .

3aKoHOJaTe/Ib OIpPeAe/IsieT COBPEMEHHOMY MpaBy ero cepnl Acii-
CTBUS. 3/eCh 3aTparMBalOTCS M HEKOTOpbie OJiara: 3eMJu, IMOJABEPT-
mMecsl Mpoueaype PerucTpauuu, KOTopasi, KakK MOJaraeTcs, Jy4Ile
rapaHTUpYeT MX CTAaTyC M KOTOpas B NEHCTBUTEIBHOCTU 3aKpPEILISET
IOJIHYIO WJIM YaCTUYHYI0 OTMEHY TPaAUIIMOHHOIO 3€MEJILHOTO IIpaBa.
K ncnonb3yeMbIM KpUTEPUSIM OTHOCSITCSI B OCOOCHHOCTH CYOBEKTHBIM
1 00beKTHBIM Kputepruu. CyObeKTHBIM KPUTEPUI: COBPEMEHHOE ITpa-
BO IIPUMEHSET K HEKOTOPBIM JIMLIAM JMOO IOJHOCThIO, MO0 YacTUy-
HO, €CJIM yKa3aHHbIe JIMIa CAelajld BBEIOOpP B €ro moJjib3y IIpU OIpe-
JIeJICHUU 3aKOHOIATENbCTBA MJISI PACCMOTPEHUSI KAKOTO-TO KOHKpPET-
HOTO IIPaBOBOTO OTHOIIECHUS. DTU CHOCOOBI HE COBITANAIOT C JTUIHBIM
XapakTepoM 3aKOHOB B TOM CMEICJIE, YTO adpuKaHell, a He TOJbKO

" Cm.: Revue Senegalaise de droit. 21 (1977). P. 21—44.
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eBporieel, Mor ObITh MOMTYMHEH COBpeMeHHOMY TipaBy. C apyroit cto-
POHBI, 3THU pa3JUYMUs OAIOT MPEUMYIIECTBO COBPEMEHHOMY IIpaBY:
Korma B OOJIBIIMHCTBE CyyaeB 3aMHTEPECOBAaHHbBIE JIMIIA MOTYT Je-
JlaTb BBIOOpP B MOJIb3Y COBPEMEHHOTO TpaBa JJisi COBEPIIEHUS] 0COOOro
MPaBOBOrO aKTa M Korga (Mocje OKOHYaTeJIbHOrOo OTKa3a OT JIMYHOTO
cTatyca) oOpaTHBIM BHIOOP B TOJB3Y TPAAWIIMOHHOIO IIpaBa 3aIpe-
maetcsi. OObEKTHBI KPUTEPU: B HEKOTOPBIX OOJACTSX COBPEMEHHO-
ro MpaBa MPUMEHSIETCS BMECTO TPAaAULIMOHHOTO IpaBa. DTO MOXET
OOBSICHATBCSI, HANPUMEDP, MOPAJIbHBIMU TIPUHIIMIIAMU, BXOISIIMMU B
TIOHSITUE KOAOHUAAbHO20 00ujecmeenHnoeo nopadka: Tak ObulM 3arpe-
IIEHBI YJIEHOBPEAUTEIbCTBO U TeJeCHbIE HaKa3aHUs IO/l CTPaXOM Yro-
JIOBHOW OTBETCTBEHHOCTU. B MeiCTBUTENBHOCTU 3TOT KOJOHMAIbHBIN
OOIIIECTBEHHBIN MOPSIIOK MPOUCTEKANT U3 OTOOpa, KOTOPBINA OCYIIECT-
BJISLT KOJIOHM3aTOp B cepe TpaaulIMOHHOTO IpaBa, OMUPAsiCh MEHb-
e Ha TpeboBaHUSI MOpPaJM M PYKOBOJACTBYSICh 0OJibllle HYXIaMU
KOJIOHMAJIbHOTO TpeArnpusTusa. Tak Kak B IIeJIOM CeMeiiHOoe MpaBo
OBLTO Majio 3aTPOHYTO COBPEMEHHBIM IMPAaBOM, TO B HEKOTOPBIX CIIy-
Yyasix OHO MpPEJCTaBSIIO TaKUe 4YepThl (JieBUpAT, copopaT, MoJura-
MUsl, GUKTUBHBIN Opak, Jierkas npolenypa pa3Boja U T. 1.), KOTOpbIE,
KaK CUMTaJIOCh B TO BpEMS, MONIM TMPOTMBOPEUYUTH OOIIECTBEHHOM
Mopanu. MTak, UX OCTaBUIM HETPOHYTHIMU. XOTEJIOCh Obl BEPUTH,
YTO 3TO CJejalyd W3 yBaxXeHus K HacejdeHuto. Ha camom nene sTa
CIeP>KaHHOCTb OOBSICHSIETCS OMACEHUSIMU TOTO, YTO, €CJIM TPOHYT Me-
CTHbIe OOblYau, TO BBI3OBYT T€M CaMbIM OTKPBITOE HEIOCyllaHue
HaceJIeHUsl.

CoBpeMeHHOE IPaBO MOXET TaKxXKe MPUMEHSITh OOBEKTHBHINA KpU-
Tepuil B TeX 00JacTsX, TAe TPaIuIMOHHOE IPaBO paccMaTpUBAETCS
KaK HEJOCTaTOYHOEe WJIM HealdeKBaTHOe (aAMMHUCTPAaTHUBHOE IIPaBo,
IpaBo Ha paboTy, KOMMepUYeCKoe IIpaBo, 00s3aTeIbCcTBa U T. 1I.). Bripo-
YyeM, BO BCEX €BPONEHCKUX KOJIOHUAIBHBIX 3aKOHOJATEILCTBaX COBpPE-
MEHHOE MpaBo ObLIO 3aJyMaHO Kak oOlllee MpaBo, K KOTOPOMY HYKHO
ObLIO TIpUOeraTh B cliydae, KOorga TPaavuilMOHHOE MpaBO MOa4ago. Mbl
ellle YBUAMM, YTO BO BCEX 3THUX CJIy4yasiX COBPEMEHHOE IIpaBoO, IpHUMe-
HSBIIIEECS B KOJIOHMSX, OBUIO COBCEM HE 0053aTeIbHO HMICHTUYHBIM
TOMY, KOTOPOE€ NEeHCTBOBAIO B METPOTOIUSIX.

B cBoux neicTBUSIX CyAbsl Bcerga pPyKOBOJCTBYETCS OAHUMU U
TeMU Xe TpuHLMIaMu. I[lodtm BO Bceit AdpuKe cyliecTBOBajIO IBa
BUIa CyAeOHBIX OPraHOB: MPaBOCYAME <«TPaAUILIMOHHOE» U IIPaBOCYIHE
rocygapCTBEHHOE: OyaJu3M, KOTOpPBIA, Ka3ajJoch ObI, TOJIKEH ObUI ra-
paHTUPOBATh COOJIIOJEHUE TpaaWlIMOHHOro mpaBa. OQHAaKO XapakTep
3TOTO Jyajin3dMa ObUI TaKOB, UTO OH CTaJl OAHUM W3 MPEUMYIIECTBEH-
HBIX IIyTeil akKyJapTypauuu. Ha camom pmene, eciu TpaguIlMOHHBIE
cy/lieOHblE OpraHbl MPUMEHSIM TOJbKO TPAAULIMOHHOE IIpaBo, TO TOCy-
JapCTBEHHBIC CyAbl BBICKAa3bIBaJI CBO€ MHCHUEC, IMOJb3YACh KaK COBpPE-
MCHHBIM ITpaBOM, TaK N TpaaULIUOHHBIM (KOF}Ia OaHa M3 CTOPOH MMEJIa
COBPEMEHHBIN cTaTyc, a Apyras — TPaIWUMOHHBIA JNOO Korma obe
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CTOPOHBI, MMEBIINWE TPAAULIMOHHBIN CTAaTyC, CTapaJiMCh OCYIIECTBUTh
CBOI BBIOOP B MMOJIb3Y TOCYIAPCTBEHHOTO Cy/na). A Belb B 3TOM MOCJE -
HeM cJiyyae TOCyIapCTBEHHbIE CYAbU WCMBITHIBAIM YacTO BJIUSHUE UX
3aIaJHOT0 IOPUANYECKOr0o 00pa30BaHUsSI M MCKaXajlu TPagullMOHHOE
MpaBo, MpucrocabiuBas €ro K COBPEeMEHHOMY IpaBy W TPUHYXIas
€ro C JOJXKHBIM YBaK€HUEM OTHOCUTBHCS K MUCbMEHHBIM ITOKYMEHTaM,
OTHaBaTh MPENNOYTEHWEe WHIAMBUAYaJIbHBIM OTHOIIEHUSIM, COOJIOAaTh
MpaBO BBIXOJA U3 OOIIEH COOCTBEHHOCTU, BBITIOJHSTh MPEANUCAHUS U
T.1.

Kpome Toro, coBpeMeHHOE MpaBO MUMENO U APYroe MpeuMmyllecT-
BO: JIIO0OI Cyabsl, TPAAWLIMOHHBIM WJIM rOCylapCTBEHHBIN, MOI' MOCTa-
BUTH €ro BBIIIE TPAAUIIMOHHOTO TMpaBa, €Cclu IocieqHee MPOTUBOpE-
YUJI0 KOJIOHMAJIbHOMY OOILECTBEHHOMY IOPSIAKY WM HE MOIJIO Tpel-
JIOXUTH pellieHue, KOTopoe ObUIO Obl pasyMHbIM WM JOCTATOYHBIM.
HyXHO OTMETUTH, UTO €CIM 3TU SIBJCHUS U ObLIU OOIIMMU IJIST BCEX
KOJIOHWIA, TO MHTEHCUBHOCTb WX TPOSIBJICHUSI Be3le ObLia pasiMyHa.
bpuraHckuit KosoHuzatop, Haxonsch mon BiausHueM Common Law,
cTapajicsl OrpaHUYUTh AaBJeHUE, OKa3blBaeMOE Ha MECTHBIE Tpaaulliu
rocyIapCTBEHHbIMU CYAaMH, U CIIOCOOCTBOBATb MO BO3MOXHOCTHU pa3-
BUTHUIO TPaaWIIMOHHOTO TMpaBocyaus. Bo ¢dpaHkoroBopsieit Adpuke
MBI HaOII0JaeM OOpaTHYIO KapTUHY: peIleHUsI TPaIUuLIMOHHBIX CyaeO-
HbIX OPTaHOB MPU3HABAIUCH TOJBKO TOT/A, KOTAAa WX MOXHO ObUIO MpH-
MEHSATh K apOMTpaxy; 3Iech CTapaJuCh pa3pelliaTh CIOPbl TPaaUIIM-
OHHOTO MpaBa C MOMOIIBIO TOCYIapCTBEHHBIX cynoB. K ToMy Xe, U 3TO
OYeHb BaXXHO MOMYEPKHYTh, 3TU TPAAULIMOHHBIE CyIeOHbIE OpPraHbl yXKe
UCTBITAIN BIAUSIHUE aKKYJbTypaluu. B 1eidcTBUTEILHOCTH pedb yiKe
1IIA He 00 UHCTAHIMAX MO pa3penieHuI0 KOH(GJIMKTOB, CYIIleCTBOBAB-
KX /10 KOJIOHU3AIUM, A 00 OPraHN30BAHHBIX rOCYJapCTBOM CYAe0-
HBIX OpPraHax, NpeaHA3HAYEHHBIX /IJIA pacCMOTpeHus ae B chepax
JIECTBUS TPAAUIIMOHHOTO npasa. ['ocynapcTBeHHOE MpaBo, CUJIbHO OT-
MEUYeHHOE eBPOINENCKUM MPABOBLIM OMBITOM, pa3BUBalOCh, KaK Mbl BU-
VM, U BO BpeMsl, U TOCJie KOJOHU3AIMU B COOTBETCTBUU C OIIpEle-
JICHHbIMU ME€XaHU3MaMU, KOTOpble HaM IIPEACTOUT Telepb PacCMOT-
peTh.

§ 2. MexaHu3mbl BHEJIPEHHSI €eBPOIEICKOro npasa

Kaxk MBI yXe 3HaeM, eBporeiicKoe MpaBo ObLIO YACTUYHO M3MEHE-
HO TIpU Mepefaye APYTUM TOCyJapCcTBaM: YCTaHOBJIEHME KOJIOHUAJb-
HOTO OOIIIECTBEHHOI'0 MOPSIAKA He TIPUBEJIO K IMOJTHOMY M3MEHEHUIO IIpaBa,
MpUMeHsIeMoro B MeTrpornonnu. OOHAaKO TpaAWLIMOHHOE IPaBO BOOGIIE
HUKOTJA He BHEIPSIOCHh B KOJIOHMAIbHOE MpaBo. HampoTus, MexaHu3m
peuHTerpallii MECTHBIX OObIYaeB CBUIETEILCTBYET O ITOCTECIIEHHOM
HUCKaXXEHUU 3TOr0 TPAIULIMOHHOTO MpaBa B pe3yJabTaTe BIUSHUS DK30-
TeHHBIX MMPAaBOBBIX LIEHHOCTE.
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HoBas uarepnperanusa oobrdaes. OHa He TaK OpocaeTcsiBIIasa,
KaK 3aKOHoIaTelbHble pedopMbl, HO MMeeT Oosee TTyOOKWiA Xapak-
Tep: BHEIIHE 00bIYail Kak OyaTo OBl OCTAaeTCsi HETPOHYTHIM, ITOTOMY
YTO HOBOE TOJKOBAaHME CHayaja OTPaHMYMBACTCS IIPUIAHMEM HOBBIX
IIPaBOBBIX 3HAYEHUI1 cTapbIM TpaguuusaM. Ho Bckope, B crty u3aMeHe-
HUS 3KCIUIMKATUBHBIX MPUHLIMIIOB, HAUMHAET MEHSTHCS U COlepKaHue
00bIYaeB, KOTOpOE MOAYMHSIETCS Teeph HOBBIM LIEHHOCTSIM, MPUILEI-
MM M3BHE, OT YYXO# KYJIbTYpHI.

HoBast mHTepIpeTanins SBASETCS CaMbIM TOHKMM HHCTPYMEHTOM
IIJISL TOTO, YTOOBI OOBEAMHUTD pa3INYHbIC JJOTUKM, B TaHHOM CIydae —
TPaAULIMOHHOTO TIpaBa U CoBpeMeHHoro. HyxXHo cKa3aTh, YTO B OIHOM
1 TOM K€ MBICJIEHHOM (M TPaBOBOM) IPOCTPAHCTBE MOIYT BCTpeyYaTh-
cs pasnuyHbie JJormkKu. OHM MO0 CTajJKMBAIOTCSI, WM TOrda 3TO KOH-
¢aukT, 1160, 4YTO TOXE OOBOJLHO YacTO, OHM COCYIIECTBYIOT. DTO
COCYIIIECTBOBAHNWE TPOXOAMUT Yepe3 HOBYIO WHTEpHpeTaluio, HO pas-
pelaeTcss OHO OKOHYATeJbHO MCUYE3HOBEHUEM CTapbIX LIEHHOCTE. D10
COCYIIIECTBOBAaHME MOXET TaKXe BBIPAa3UThCI B pasieieHuu cdep:
IIPUHUMAETCS MOAYMHEHNE Pa3IMYHBIM HOpPMaM B CBOCH JTMYHOM XKM3-
HU WIX B OOIIECTBEHHO!N (HampuMep, U3BECTHO, 4TO B AmoHum mare-
puajibHas XXU3Hb MMEET SIPKO BBhIPaxK€HHBIN Ipo3amagaHblii xapakTep,
B TO BpeMs KaK CeMEHHBbIE OTHOIIEHUS OCTaJIMCh TPAIUIIMOHHBIMM).

Bo Bcex ommMcaHHBIX Clydyasix <«IIPUTHPKH» MEXAY CTapbIM IIpa-
BOM M HOBBIM OCYIIECTBIISIOTCS Oojiee MM MEHee CIOHTAaHHO. A B
IPYTUX CIydasx IpaBoBasl aKKyJIbTypallMs SIBUWIACH pe3yJbTaTOM IIpH-
MEHEHUs 0oJjiee KECTKUX MEXaHW3MOB W OOJIbILIEro MaciiTada: 3amuch
0o0bIuaeB U KoguduKaius.

3amich 00bIYaeB. 3aIMch OObIYaeB — OYEHb CTapblil CIIOCOO, KO-
TOPBIA YaCTO MPUMEHSJICS MpU MpUXone HOBOW BiacTtu. Ilpu 1ieHTpa-
JIM3aliy HOBOW BjlacTH HabJlomaeTcs TEHIECHIUSI HaBsI3bIBAaHUS €10 00-
IecTBy OoJjiee emMHOOOpa3HOIro IIpaBa, KOTOPOE OHA AejlaeT OOIIecT-
BEHHBIM M Oojiee aOCTpaKTHBIM; 3TU ABa IociegHUe (pakTopa ObLIN
JIOCTUTHYTHI Ojaromapsi mepexoay K MUChbMEHHBIM HOKYMEHTaM (3a-
MUCh PUMCKO-BapBapCKMX 3aKOHOB Tocje maaeHus 3amagHoi Pum-
CKOIl MMITepMH, IIPOBOAUBIIANACS B YK€ IPOIIEAIINX aKKYyJIbTypalluio
BapBapCKMX KOPOJEBCTBAX B Pe3yJbTaTe MX KOHTAKTOB C I'PEKO-PUM-
CKUMU LIEHHOCTSIMU ).

B koHIe cpeaHeBeKOBbsl Yepe3 3TOT Mpoliecc Mpolia Ppasim.
Koponp otman nmpukas o0 oduIIMaIbHOM 3aIllMCHIBAHUM OOBIYACB IIOI
MPEUIOTOM TOTO, YTO BCE TPYIHEE CTAHOBWJIOCH OMPENESITH CONEp-
JKaHue oOblYaeB M3-3a IMPOTHMBOPEUYMBBHIX IIPETEH3UU CTOPOH; 3a 3TOT
MpeUIor YXBaTUJIMCh KOPOJIEBCKUE CYIbM, B3sIB TYT Xe uaeio Pazywma,
YIIOMMHAEeMyI0 KaHOHUCTaMU: JOJT CYAbM B TOM, YTOOBI KOHTPOJMPO-
BaTh OOBIYAM IJISI TOTO, YTOOBI YE€TKO BBIIEIUTH IIPABUJIO M CIEIaThb
TakK, 4YTOOBI 3TO IIPaBMJIO pa3yMHO mIpuMeHsIoch. Cucrema oOBIYacB
ObLTa gajieka OT yrajaka, Korja KOpPOJEBCKOE MpPaBO HAayajlo CBOU «3a-
XBaTHUYECKHE» NEMCTBUS IMyTeM WX 3amnucu. HaceneHue mpekpacHoO
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3HaJ0 CBOM OObIYau, Yero HeJb3sl CKa3aThb O CY/AbSIX, MOJy4YaBLIMX 00-
pa3oBaHUE B JAyxe PUMCKOTO IMpaBa U OBIBIIMX BBIXOJALIAMHU M3 reorpa-
(bruecknx pailoHOB, CUJIBHO OTJIMYABUIMXCS OT TE€X, KOTOPbIe BXOIUIN
B UX lopucOuKIMIo. B peanbHOI XXM3HU OObIYAil CTall OpyXKHUEM MecCT-
HOIO HaceJIeHUs IPOTUB CyJei, HaBsI3aHHBIX UM U3BHE, T. €. IEHTPaJib-
HOU BiacThio. C Tex Mop AJisi KOPOJEBCKOW BJIACTU CTAlO HACTOSATEb-
HOIl HEeOOXOIMMOCTBIO iepXKaTh 0Obluau IMoJ CBOMM KOHTposeMm. [loza-
OOTUINCh U 00 OUIIMATIBHOM 3aIllMCcy, KOTOpasi OJHOBPEMEHHO YacToO
BHOCUJIA UCKAXEHUSI B OOBIYHOE MPaBO, KOTOPOE UZMEHUIN TaK, YTOObI
JIy4llle ero «MOIEPHU3UMPOBAThb» K MOMEHTY €ro 3akpernjeHusi Ha Oy-
Mmare. [locne Takoil 3amucu ydyeHble MYXW, CpaBHUBAs pa3IMYHbIE
penakiuu, MOoCTapajiuCh BBIICIUTb CXOIHBIE MECTa C T€M, YTOOBI MO-
TOM BbIpaboTaTh OOLLEe OOBIYHOE MPABO.

Bce aTu mpoiiecchl MMEIOT MOTpsIcaloliue mapajjieiiu ¢ TeM, 4TO
UMeJI0 MecTO BO (paHIly3cKMX KOJIOHMsX ¢ Havyaia XX B. OO0 sToMm
CBUJETENbCTBYET JOKTpMHa PyMa, mo KoTopoit MojenupoBaiuch opu-
uuanbHble npyuHIMIEL. B 1905 1. rydepHatop Pym npeanuceiBaeT cyabsimM
co0paTh CBENICHMUSI, KOTOPbIE SIBSITCSI OCHOBOI JIJ1s1 COCTaBJIEHUS OOIIETO
CBOJIa MOCTaHOBJIEHUI 00bIYHOTO MpaBa. CyabU NOJKHbBI ObUIM UM MOJIb-
30BaThCsl, YTOOBI JaBaTh YETKOE OIpejaeseHre o0bluasiM, Yero UM vac-
TO HelocTaBajo, W 000OIIATh pas3fUyYHbIe CAyvyau, C KOTOPHIMU OHU
BBIHYXX/IEHbI ObLTU CTalkuBathcs. Pym mpu aToM yTBepxnan: «Harie
TBEpJ0€ HaMmepeHUue coOJIoAaTh OOblual HE MOXET Hac 3aCTaBUTb U3-
0aBUTb MX OT BO3AEMCTBUS Mporpecca, MoMelaTbh WX PeryJiMpoBaHUIO
un ynyduieHuo. C TMOMOIIBI0 caMUX TY3eMHBIX CYJIOB IMOCTENEHHO
CTaHET BO3MOXKXHBIM CO3JaHMWE pallMOHAJbHON KjaaccudukKalum, 0000-
1IEHWE OOblYaeB B COOTBETCTBMU C COLMAIBHBIM TOJOXEHUEM XUTE-
Jieil, Bce OoJiblliee UX COOTBETCTBME HE MPaBOBBIM JTOKTPUHAM METPO-
MOJNU, KOTOPbIE MOTYT UM MPOTUBOIOCTABISATLCS, & OCHOBHBIM MPUH-
LIMIIaM €CTECTBEHHOIO IpaBa — IEPBUYHOIO MCTOYHUKA BCEX 3aKOHO-
narenbcTB». pyroit ryoepHarop, P. denaBunert, B 1931 r. mpenmnpu-
HSLJT TIOMBITKY OMPOBEPrHYTh AOKTPUHY Pyma, BbICTymasi ¢ KpUTHUKOM
MHONBITOK penakTupoBaHus obbiuaeB bepera CnonoBoil Koctu: «Yto
9TO 3a apUKAHCKMI OObIYali, I¢ HaKa3aHWE eBPONEU3UPOBAHO?
IMuTatoiie ero KopHU OoJibllle HE MOJY4YaloT AyXOBHOW nmuiiu. OTme-
HMB OOXbHU Cylbl Kak OAHY U3 (OpM TpeAcTaBJeHMs J0KA3aTeJbCTB,
OrpaHMYMB Nauy KJSITB Ha deTtuinax win KopaHe, He TMpuUHUMas BO
BHUMaHUE CBEPXbECTECTBEHHbBIEC JIEMEHThI, KOTOPbIE CBSI3bIBAIY C JINY-
HOCTbBIO CyJIeil, Juilias BOX/Ae UX cyneOHOM BJIacTU U MpU3biBas 3ace-
laThb B Cylax B KauecTBE aceccOpOB JIOfeil, KOTopble 0OJibllie HE SIB-
JISIIOTCSL HU TIOCBSIIIEHHBIMU, HU BJOXHOBEHHBIMU TIpeICTaBUTEISIMU
Adpuku, pa3Be C MOMOIIBIO BCETO 3TOTO0 Mbl HE BBHIITOTPOILIMIN OObIYait
¥ He JIMIIWINA eTo cOOCTBeHHOM cytu?... Koeda mbt eosopum, umo cyoum
6 coomeemcmeuu ¢ oOviuaem, Mbl NOOPA3YMeBAeM, UMO HAYUHAEM
cydums cam obbinaii 6 coomeemcmeuu ¢ Kooexcom... Eciiv Bbl cTaBUTe
o0blyaii B 3aBUCHMMOCTb OT Baiiero Kopekca, eciu Bbl ero mojpaspie-



Paznen 2. T1paBoBast konoHuzaiwms B YepHoit Adprike 201

JisieTe Ha KaTeropyuM, Bbl COLIMAIBHO yOUBaeTe KOpeHHOe HaceneHue. Bol
BO3JIBUTaeTe KpacHBbIe aOCTpaKILIMU, B KOTOPBIX BalllM MTOICYAHbIC 00e3-
JIMYMBAIOTCA. BBl MOOLIpsETe TeM CaMbIM YHUUTOXEHUE KOPHEM» .

BocxuturtenbHast sicHocth! OOHAKO COBCEM HE 3TU apryMEHTHI
OOBSICHSIIOT MaJlOYMCIEHHOCTh OTKJIMKOB Ha JNOKTpUMHY Pyma: mnpu-
OpuTeT ObLT OTIaH SKOHOMUYECKUM MPeoOpa3oBaHUsIM, AUKTOBABLUINMCS
HEOOXOAUMOCTBIO «OCBOCHHUS» 3€MeJib, KOTOPbIE JOJKHBI ObLIA OBITh
peasn3oBaHbl «COBPEMEHHBIMU» MeTOAaMU BeldeHUs xo3siicTBa. Ho B
1931 1., xorga P. [lenaBuHeTT ocynuia uaeu Pyma, mokTpuHa reHepai-
ryoepHatopa bpeBbe okasasna eif 4ecTb: Telepb HYXHO ObLIO MpU-
CTYNUTh K O(ULIMATBHON 3aNMCU OObIUaeB, a UX pelaKlus BOILIa Obl
B cBOoJ 0ObIyHOTO TpaBa PpaHiy3ckoii 3amanHoit Adpuku (P3A). B
JIeiCTBUTEIbPHOCTH XKe, MTOKTpuHA bpeBbe yBeHuanack B 1937 r. nuiib
nyoJuKaluueid TeKCTOB 00bluaeB, 3HaUeHWE KOTOPOW 0Ka3aloCh HUXE
0XUJAaeMOTo pe3yjbTaTa: sipKO BbIpaX€HHbBIN 3THOLUEHTPUCTCKUI Xa-
pakTep OMPOCHBIX aHKET M OTCYTCTBHE Yy OIpPAIlMBAIOIIUX 3THO-
JIOTUYECKUX 3HAHUIN SIBUJIUCHh MPUYMHOU 3TON Heynauu. pyrue mo-
MBITKK MOJOOHOIO pojia ¢ 0oJiee CEPbEe3HbIM HAYYHBIM MOIXOJIOM Ipe.-
nprHUMaIch B 1940 1. u 1960 r. Bo ®paHIy3ckoil DKBaTOPUATBHOM
Adpuke (PDA), Ha TEPPUTOPUSIX, HAXOAUBIIUXCS MO ornekoit PpaH-
uu, u B Oenbruiickom Konro. C ofHO#l CTOPOHBI, OJHAKO, 3TO MEPO-
MpUsATUE ObLJIO BBIMOJHEHO (DaKTUUYECKU HeoDULUAIbHO, a C APYroi
CTOPOHBI, MPOOWJ Yac HAapOAHO-OCBOOOMMTEIbHBIX JABUXEHUI: HOBbIE
apUKaHCKHE PYKOBOJAUTEIN, OPUEHTUPYSICh Ha HAllMOHAJIbHOE SIMH-
CTBO U IKOHOMUYECKOE Pa3BUTUE, MoOJlaraju, 4YTO JOCTHMKEHUE ITUX
LeJieil Oyner HaaexXHel, eciiu co31aTh pa3jiMyHble KOJAEKChl Ha OCHOBE
€BpOIEeCKUX MoJesel, YeM I0Jb30BaThbCsl TPAAULIMOHHBIM ITPaBOM,
XOTsl TIOC/IeHee yXe M co3maaHo. Pa3pbhiB 31ech JIMIIL TOJBKO KaXy-
LIUMCS, BeJb pelakTupoBaHue oOblyaeB U Koaudukaiums Toxe IMKTO-
BaJIUCh ONHUM XeJlaHUeM, a UMEHHO — YMEHbIIWUTb BJIUSIHUE Tpaau-
LIMOHHOTO TpaBa. OAHako Mpouuio Oojee cTa JeT, a pe3yJbTaT He
JIOCTUTHYT, HECMOTPSI Ha TO, YTO HAa KOHTUHEHT OOPYIIWJICS LICJIbINA
Kackaji KO/IeKCOB.

§ 3. Comuenus u NnMOoBOPOTHI B NOCTKOJIOHAJIbHbIH nepuoa:
oT KOI[I/I(i)l/lKa]_lI/Iﬁ 40 «BO3BpaTa K UCTOKAM»

ITpouecc kogndnkannu nmpuHsI B YepHoii AdprKe ITUPOKUIA pas3-
Max C CaMOro Hayaja CYILIECTBOBAaHUSI HE3aBHUCHMBIX TOCYHapCTB: 3TO
yBJICUCHUE OOBSICHSIETCS COBHAACHUEM Pa3IMUHBIX (pakTopoB. OgHAKO
HE BCE HOBBIE IOCyIapCTBa I10Jarajvuch Ha KOAEKCHI IJIsI OOeCIeueHs
CBOETO pa3BUTUSI M MHOIIA MPEANOYUTAIM UM IOMIMHHYIO IIPaBOBYIO

Delavignette R. Les vrais Chefs de I'Empire. Paris, 1931. P. 151.

14. 3akaz Ne1837.
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MOJIUTUKY, KOTOpasi MpOSIBJIsia Tropasfo OoJblle yBaXeHUS K OyXY
TpagULIMOHHOTO TMpaBa. B HacTosIiee BpeMs oOuiIMe MPaBOBBIX KaTe-
ropuii Ha KOHTUHEHTe OTpaXkaeT OoraTyio M CJIOXHYI UCTOPUI0 adpu-
KaHCKOro mpaBa. MBI TTOCBITUM JBa Taparpada U3ydeHUIO 3THUX TpO-
6JleM M pacCMOTPUM CHadaja Kpyr BOIIPOCOB, CBSI3aHHBIX ¢ KoguUKa-
LUSIMU, a 3aTeM TO3HAKOMUMCS C HOBOM HMepapXUUecKOl CHCTeMOit
VICTOYHUKOB IIpaBa.

A. Kooudpuxauuu

TexHuKy KoauduKaimii TpUMEHSIM BO MHOTMX CJIydasiX: OHa CO-
OTBETCTBYET OIpee/eHHOW (ha3e IBOMIOLUU OOIIECTBA U MOJIUTHUYEC-
CKOI1 BJIaCTH, W 3/€Ch MCTOPHUS HaM JaeT MHoro npumepoB. B Adpuke
npouecc koaudukaiuii o0ycaoBIMBAJICS LIeJbIM psIoM (akToOpoB, U
He Be3Jie 3TOT IMpollecc MPOXOAUJI OAUHAKOBO.

Hyx KoaekcoB. [1o mHeHuto couyonora Il. bypabe, 3HaueHue, Npu-
naBaeMoe ¢dopMme, SIBJISIETCS XapaKTepHOW uYepTod Bcex Koauduka-
umit'. Konudukaumsa — 3710 onepauusi CUMBOJIMYECKOTO YIOPAI0YMBa-
HUsI, KOTOpasi BBIMIagaeT Yallle BCero Ha JOJI0 BBICIIEH TOCyIapCTBEH-
HOil Gtopokpatru. COBEPIIIEHHO BEPHO, YTO Hemasas A0Jisl aBTOpUTETa
KoJieKca JEPXKUTCS HE TOJIbKO Ha COIEep>KaHUM ero MoJIOXKEeHUi, HO U
Ha TOM MpocToM haKTe, YTO OH UMeHyeTcs KogekcoMm. C uiaeei Koaek-
Ca acCOLMUPYIOTCS U CJEOyIOIINe TPeACTaBIeHUS: KOAU(DUIIMPOBaH-
HOE TMPaBo SICHO, KOMMYHUKAOEIbHO, YIOPSI0UYEHO, pallMOHAIbHO. DTU
MpeacTaBlIeHUsI, OJHAKO, YacTO ObIBAIOT HajieKu OT AeWCTBUTEIbHO-
CTU: Jaxe B HACTOsIlee BpeMs TaK JU yX JIETKA KOJEKChl B UYTCHUU
Ui adpuKaHIa, na 1 I eBporeiina? B meficTBUTETbHOCTH 3TH OII-
paBOaHUS YaCTMYHO OTPAaHUYMBAIOTCS CJICAYIOIIMM (DaKTOPOM: KOAEKC
MoJIlyyaeT CBOW peajibHblii aBTOPUTET OT TOCYAAPCTBEHHON MOJUTUYE-
CKOI BJIAaCTM, KOTOpasi €ro yupexmuaer, 0ojee TOro, oHa ero ycujauBa-
eT, puaaBas eMy pasauuHble GopMbl . CpaBHUTEIBbHBINA aHAIU3 CTH-
Jieil IpaBOBBIX KOAEKCOB M MPeNNUCaHuii MOHOTEUCTUYECKUX PEUTUM,
0e3 COMHEHMSsI, TO3BOJUT OOHAPYXUTh MHOIO OOIIET0 MEXIy 3TUMU
JIIBYMSI CIIOCO0AMU M3JIOXKEHUST MBICIIH.

Yro Takoe kogudukanusa? He MHCTpyMEHT I BOJIEU3IUSHUS TO-
cyldapcTBa, MPETEeHIYIOIIEro Ha TocnoAcTBO? AHaiu3, MPOBENESHHbIN
uctopukom npasa XK. F'oame’, ckIoHSIOT Hac K 3Toit Mblcau. U3ydyenue

' Bourdieu P. Habitus, code et codification // Actes de recherche en
sciences sociales. 1986. Ne 64. P. 40—44.

* TlpunaBaTh GOpMbl — 3TO 3HAUMT oOJeUb KaKoe-Tubo IeiCTBUE WJIH
Kakoe-J1100 BbICKa3bIBaHME B TaKyio (hopMy, KOTopas MpU3HaHa IMOIXOIIIEH,
3aKOHHOM, 0I0OpEHHOMH, T. €. TaKas ¢opMa, KOTOPOH MOXKHO BOCIIOJIb30BaThCS
ny0IMYHO, TIPU BCeX, 3TO TMPAKTUYECKOE BOJCU3NHUSHUE, KOTOPOE, MPEACTaB-
JIEHHOE B IpYroM Buae, ObII0 OBl HemormyctuMo». — Bourdieu P. Op. cit. P. 43.

' Gaudemet J. La codification, ses formes et ses fins // Independance et
Cooperation. 1986. Ne 3—4. P. 238—260.
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pa3INYHBIX KONM(GUKALINOHHBIX ABMUXKEHUI, UMEBIIIMX MECTO IO HaIIIUX
JIHEil BO BCEM MMpeE, ITO0Ka3bIBAET, YTO OHM CBSI3aHBI C YCTAHOBJICHUEM
HOBOIO COIIMAJILHOTO IIOPSIAKA, C BBEIEHMEM HOBOIO €IMHOOOPa3HOTo
mpaBa, 4allle BCEro TOCyJapCTBEHHOIO, C YBEIMYEHUEM MOILIY rocyaap-
CTBa, KOTOPOE€ HAMEPEHO OTKPBLITO JEMOHCTPUPOBATH CBOM CyBEepEeHM-
TeT B 3aKOHOAATEJILHOM IUIAHE M CTaBUT IIEJbIO COCIMHMUTH BOEIUHO
BCE HApOIbl WIM pa3IMYHble COLMAJbHbIC T'PYMIIbI, HAXOMSIIMECS TIOM
ero BiacTelo. Takum o6pa3zoM, KoaudpuKalus ecTb SIBJICHUE B OCHOB-
HOM MOJIMTUYECKOEC M HU B KOEM CJiydae He CBUICTEIbCTBYET O IPO-
rpecce B YeJIOBEYECKOM CO3HAHWM, KaK 3TO YTBEPXKIAIOT €€ CTOPOHHU-
ku. IIpaBga, Hamo MpuU3HATH, YTO B OOJILIIMHCTBE ClIydaeB OHa OoJjee
«pallMOHAJIbHA», YeM Te OOblY4aM, Ha CMEHY KOTOPbIM OHAa IIPUIILIA.
DakTHYeCKM Ke 3TO HE CTOJIbKO MPOrpecc paloOHaIbHOCTH, CKOJLKO
YTBEPXKIEHNE HOBOM JIOTMKM, HOBBIX (popM MogunHeHus. Bripouem, He-
CKOJIbKO TIPUMEPOB, B3SITHIX U3 UCTOPUM, CBUIETEILCTBYIOT O TOM, YTO
KoauduKauus He 00s3aTeIbHO JOJKHA COIJIACOBHIBAThHCS C LIMBUIIM3A-
LIUEH.

B /IpeBHem KuTae oTHOCUTEIbHO KoaupuUKaLUi ObLIO MHOIO He-
noMosBoK . I11Kos1a IerncToB (3aKOHHUKOB), 6JIArOCKJIOHHO OTHOCHBLLIASICS
K pa3paboTKe aBTOPUTAPHOTO TOCYIAapCTBEHHOrO 3aKOHa, ITOJydYMsIa
npu3HaHue ToiabKo K ToMy mMomeHTy (III B. mo H. 3.), Korma Havaics
mmpoluecc LeHTpalu3auuu (eomaabHbIX TOCYAAPCTB, COCTABJISIBILIMX
Kwuraii, u xorma mpaBy HayajJu IpuaaBaTh eAUHOOOpa3ue: Ha CMEHY
AU, CBOMY MpaBWJI MPUJINYHKS, KOTOPHIE PA3IMYaJnCh B 3aBUCUMOCTU
OT UX IIPUMEHEHHUsI B paMKaX CeMbH, poia WA OOIIECTBEHHON XU3HU,
npuiliesl ¢a, T. €. TOCHOACTBO 3aKOHA, KOTOPOE HOJLKHO OBUIO OBITh
3aKoAM(ULIMPOBaHHBIM. 10 yCTaHOBIEGHUST PECITYOJIMKAHCKOTO pexuma
B 1912 r. au Bcerma omepxkuBan Bepx Ham ¢a. Ho HOBBI pexum,
CHJIBHO TTOABEPKEHHBIN BIMSHMIO 3amnanaa, Hayall KogupUKalno rpax-
JIAHCKOTI'O IIpaBa, KOTOpPOoe HaceJdeHue He MpuMeHs10. C IpUxXoIoM KOM-
MYHMCTUUECKOTO pexKMMa MMesla MECTO HOBasi MHTepIIpeTalusl cTapo-
IO pa3Indus MEXAY.2u M ¢ha: B OCHOBY HOBOIO .1y JIETIM MbICIM Mao un
pemenus KITK, u emy ciemoBain Bce ICKpEeHHUE KOMMYHMCTBI; HOBBIM

' 06 3TOM CBMETENBCTBYET OJHO M3 MMCEM OCYXIAIOIIET0 XapaKTepa,
JaTrpoBaHHOE 536 T. 10 H. 3. ¥ aIPECOBAHHOE BBICIIUM YMHOM OJHOMY U3 CBOMX
MOMYMHEHHBIX, KOTOPbIK MpHKa3al pacIulaBUTh KOTIbI AJSl TIONYdeHUST Me-
Tajula, HeEOOXOAMMOTO sl COCTaBIE€HUS U TyOJIMKallMU YIOJIOBHOTO KOJeKca:
«Korma Hapoa 3HaeT, 4To CYIIECTBYIOT KOAEKChI, TOTAa OH HE MpeObiBaeT B
MIOYTEHHOM CTpaxe Iepes CBOMMU HayadbHUKaMU. JItoau mpruoOpeTaloT CyTsixK-
HUYECKUI IyX W obOpaiialoTcsi K OyKBe 3aKOHa B Haaexnie, YTO BAPYT OHU
MpeycrneloT B cBoell aprymMeHTaluu. MMu Gosbliie HEBO3MOXHO yngaBn;ITb

aK TOJIbKO JIIOJISIM CTaHYT M3BECTHBI PUUYMHBI AJIS1 Xaj00, OHU OTOPOCST BCE
00psiIbl M 00paTAITCs K BauiuM TekctaM. OHM OyIyT MPOBOAUThL BpEMSI B XKajo-
0ax 1Mo caMbIM HUYTOXHBIM TOBoAaM. YKCI0 MPOLECCOB OyIeT OecropsiiouHo
PacTH, YBEJIMYMTCSl B3ITOYHMYECTBO... S KaK-TO CIHBIIIAT, YTO <«KOTda Tocy-
JIapCTBO HAXOJUTCS HA TPaHM MaJeHHUs, TO B HEM PACTET YMCIO PerjaMeHTa-
LIMOHHBIX Mep». Tak yTo Xe, Balle MOBeNCHWE 03HAYaeT UMEHHO 3TO?»

14
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Xe ¢ha, TIPEJCTaBJSIONIMIA COOOW CTpOTHE YroJIOBHbIE MpearnvcaHusl,
JIOJIKEeH ObLT MPUMEHSIThCS K KOHTPPEBOIIOLIMOHEPAM U MHOCTpaHILIaM.
B nepuon npebGbiBaHusI Mao y BJacTU HU O KaKMX KOIUM(UKALMIX HE
ObUT0 U peuu. HoBble KuTaliCKMe KOMEKChl CO3/[aHbl BCEro JIMIIb He-
CKOJIBKO JIET Ha3ajl, a MPOMCXOXIEHUE CBOE OHU BEAYT OT KOHTppe-
(opm, KoTopbie mocienoBaiu nocjie cmMeptTd Mao.

HexkoTtopsie uciaMmckue cTpaHbl TOXe MpUOEru K KoauduKaiuu,
HO UX KOJEKChl COOTIONAIOT NOKHOE YBaXXeHUe K TpaauIIMOHHbBIM Tpa-
BUJIaM (UKxa, KOTOPBIM 3aKJI0YaeT B ceOc OCHOBHBIC MPUHIIMITBI MC-
Jama. HecMoTps Ha kpaiiHe caepXXaHHbI xapakTep HOBILIECTB, MPUB-
HECEHHbIX 3TUMHU KOJEKCaMU, U3BECTHO, UTO B HACTOsIIEe BpeMs Mpo-
TUB HUX BBICTYMAIOT paguKalbHble MPUBEPXKEHIbl McCIaMa.

Co BpemeH KOctuHMaHa' 6oJiblle BCero 10Bepus K KOAU(MUKALUIM
U KOMITWJISLUSAM TTpoJieMOoHCcTpupoBai 3amnan. OnuH u3 pa3paboTuynKoB
¢panuysckoro I'paxxganckoro xomekca 1804 r., Ilopramuc, roBopui c
nagocom: «CamMo 1o cebe CylleCTBOBaHUE €AMHOOOPA3HOro IpakaaH-
CKOI0 KoJeKca MOATBEPXIaeT U rapaHTUPYET IMOCTOSIHHBIA BO3BpaT K
MUpPY BHYTpU rocynapctBa. IlycTp Hamiu Bparu Tpeneuiyt, Buas 00-
Jiee TpUILIATM MUJUIMOHOB (DpaHIly30B, HeKorna pa3oOIeHHbIX pa3-
JIMYHBIMM TIpeapaccykaMy U pa3HbIMU OObIYasIMU, TIOIIESAIINX Ha)XKepT-
Bbl, YTOOBI OOBEIUHUTHCS TOA OMHUMU M TEMH K€ 3aKOHaAMU» .

B Hacrosiee Bpemst, Kak cuutatotT I1. Jleliekc u psia Apyrux aBTo-
poB, B EBpone oTMeyaloTcst pu3Haku naaeHusi 10Bepus K koaubuka-
LIUSIM: B HEKOTOPBIX JejlaXx MMEeT MeCTO YIpaBieHWe TPaaulMOHHbI-
MM OTpacisiMu mnpaBa (ypOaHU3M 3aBUCHUT OIHOBPEMEHHO OT aJMUHU-
CTPaTMBHOIO, I'PaXKJAHCKOTO, YTOJOBHOIO M HAJOTOBOTO TpaBa; pa3BU-

" TOctunuan (527—565 1r.)umnepatop BocTouHoil Pumckoii ummnepuu,
MOCTaBUJ cebe 1IeIbI0 PeCcTaBpUpPOBaTh UMIIEPUIO BO Bcex obnactsx. C momo-
1IbI0 KOMUCCHUM IOPUCTOB OH COOpaJl B HECKOJBKO KOMIMJISILIUKA CTApOe PUM-
CKOE TPaBo U Najl eMy 3aKOHHYIO cuity. CTUJIb HEKOTOPBHIX OTPHIBKOB U3 Ipe-
JMCIOBUS K ero JlurectaMm oueHb HallOMMHAET S13bIK CaMUX KOHEKCOoB: «I1ycTh
CTapoe W 3amyTaHHOE MpaBo, KOTOPOe coO0aaN0OCh B TeUEHUE MPUMEPHO Thl-
CSIYM YETHIPEXCOT JIET U KOTOPOE MBI cliealu Oosee SICHbIM, OyleT cOOpaHo B
STUX NATUACCATH ToMax, KaK IOJ 3allMTON KPENOCTHOIM CTeHBI, 3a KOTOPOii
yXe HMYero Her... Ml mycTb BO BCeX yacTsX 3TOrO Kojekca He OyleT HUKaKuX
MIPOTUBOPEUUIl, U MyCTb B HEM TOCIOACTBYET FAPMOHUSI U JIOTUKA, KOTOpPbIE
UCKITI0Yau Obl J1000e nopuiiaHue... Y yToObl HUKTO Cpeay I0pUCTOB, KaK CEro-
JIHSI TaK U 3aBTpa, He J00aBisii Obl HUKAKMX KOMEHTapUeB K 3TUM 3aKOHaM.
Mbl 3anpenaeM AaBaTh Ipyrue MHTEPIpPETallMU 3TUX 3aKOHOB, KOTOPbIE HE
MOTYT ObITb HUYEM MHBIM, KaK M3BpallleHHeM... ToT, KTO 3TO clienaet, Oyaer
MOBMHEH BO JIXU, a UX MPOU3BeAeHuUs OynyT npenansl orHo. U eciu, kak yxe
ObLIO CKa3aHO, TIOSIBUTCS KaKasi-TO JIBYCMbICJIEHHOCTb, 00 3TOM JOJKHO ObITh
JIOJIOXEHO CyIbsIMM Ha BbICIIeM coBeTe MMmepuu, v aBrycreiimuii Bnactu-
TeJib, KOTOPbII TOJBKO OMH MMEET MPaBO M31aBaThb 3aKOHbI M JaBaTh TOJKO-
BaHUS UM, IPOSICHUT 3TOT Bompoc». (Praefatio. 1, § 5, §; 2, § 21).

* Portalis. Discours, rapports et travaux inedits sur le Code civil. Paris,
1844. P. 302.
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THE 3KOHOMMWYECKOH XKMU3HU U TTOSIBJIEHUE TIPEANPUHMMATEIBLCKOTO MpaBa
BHECJIM KOE-YTO U B MOJIOXKEHUSI TOPrOBOro Kojaekca). Mbl ellle yBUAUM,
yto YepHasa AdpuKka oT 3HTy3Ma3Ma Iiepelnaa K 0ojee OCTOPOXKHOMY
OTHOILEHUIO K KOAUPUKALUAM .

ITpuxon koauukanmii B 30Xy rocy1apCTBEHHOI0 CTPOUTEIbCT-
Ba B Adpuke. C nobenoil HallMOHAJIbHO-0CBOOOIUTEIbHBIX IBUXKCHU N
HOBble a(hpUKaHCKUE TOCyJapCTBa CTajly OTAAaBaTh MpPEAINOYTEHUE pe-
LIEHUIO JABYX MPOOJIeM — 3KOHOMMUYECKOMY Pa3BUTHUIO M HaIMOHAb-
HOMY €IMHCTBY. B Hajmexne peminTh 3TU MpobjieMbl rocyaapcTBa J0-
BOJIHO 4acTO MpUOeraju K KogudukausM.

1 CTOPOHHUKOB «IIpaBa pa3eumus» TPAOUIIMOHHOE TpaBO Ka-
3aJI0Ch MaJIO MPUCTIOCOOIEHHBIM JIJ1s1 00eCTIeueHMs] SKOHOMUYECKOTO pa3-
BUTHUS 3amagHoro tuia. EMy BMEHSIMCh B BUHY AyX Maruv U PEJIUTH-
O03HOCTH, HE3HAHME BJIEMEHTAPHBIX TTOHSATUI, HEOOXOMUMBIX IJIs1 pa3BU-
TUSI PHIHOYHON SKOHOMMKU (IIOrOBOPHBIE (hPOPMBI, CTOJb HEOOXOAUMBIE
IUIsT Hee, B OTHUX CTpaHax OTCYTCTBOBaIM). UTo Kacaercs ceMelHBIX
OTHOIIIEHUI, TO CIIMIIKOM OOIIMPHBIE CEMbU, MPAKTUKA BBIKYIIOB, I10-
JIMTaMUST — BCE ITU COIMAIBHBIE MHCTUTYTHI MEIIaIM 9KOHOMMYECKOMI
KOHIIEHTPAIlMM ¥ COLMATbHOM MOIBUKHOCTH.

Oco00i1 KpUTHKE MOABEPTaJOCh 3€MEIbHOE TIPaBO; €My, B YaCTHO-
CTH, BMEHSJIOCh B BUHY TO, YTO OHO CIOCOOCTBYET HEIOCTATOYHOI MH-
TEHCMBHOCTU 3KCILTyaTalluM 3€MEJIbHBIX yroauii. AQpuKaHCKHUE 3aK0-
HOJIaTeIM Hayaau MPOBOIMUTH B XKU3Hb 3eMebHble pehOpMbI’, HAIIPaB-
JICHHbIE Ha TO, YTOOBI U3BATh y 3EMJIEBIAACIbIIEB KaK MOXHO OOJIbIIIE
IUIOLIAe M TepenaTh MX IOI KOHTPOJb rocymapcrBa. OmHako O4YeHb
4acTo 3TU pedOopMbl HaTATKUBAJIMCh Ha BpaxkaeOHOE OTHOIIEHNE Kpe-
CThSIH, CWJIBHO MPHUBSI3aHHBIX K MX CTapbIM TPANMIIMSIM BIAIeHUS U
nmoyib3oBaHus 3emieii. MHOCTpaHHBIE SKCIIEPTHI 9acTO MOIAEPKUBAIN
9TU TpaguIliM, XOTS M3BECTHBHI KommapaTtuBucT P. [daBupa, mpuria-
LIEHHBI COCTaBUTh MPOEKT TPaXKIaHCKOTo KojeKca DPUOIICKON UMITe-
puu, Obul aApyroro MHeHus. OH cuuTal, YTO OT TPAAWMLIMOHHOTO TpaBa
HaI0 OTKa3aTbCsl B IOJIb3y COBPEMEHHOIO IpaBa M 4YTO HEOOXOAMMO
IIOCTPOUTh HOBYIO CHUCTEMY, OCHOBOI KOTOpOI OymyT OoJblle cooOpa-
>K€HUSI SKOHOMMYECKOTO MOPSIAKa, HEXEJIU COLMOJIOTMYEeCKNE TaHHbBIE:
KOIEKC OOJKeH OBITh 3aayMaH Kak IMOJUTUYECKUI MHCTPYMEHT, IIpe-
Ha3HAYeHHBIN 1J1s1 0003HAYeHUST HEKOTOPHIX HAIIpaBJIEHUI B Pa3BUTUH

' Decheix P. Le Congres de Louisiane // Independance et Cooperation.
1986.Ne3—4.P.211.

* HeoGX0IMMO pasinyaTh azpapHsie peghopmo, IPeaycMaTpPUBAIOLINE OCY-
IIECTBJEHUE COLMATBHOMN CMPaBEAIMBOCTH TyTEM MepepacnpenesieHus 3eMelb,
U3bSATBIX U3 KPYMHBbIX MoMecTuit (coBpemeHHass CeBepHasi AMepuka), OT pe-
gopm aezponomecmubix, 11€71b KOTOPHIX — 00ECMEUUTh PAa3BUTHUE MYTEM Tepe-
CTPOWKM MPABOBBIX CUCTEM BIANeHUsI M MCIOJNb30BaHUS 3eMefb (B KauecTBe
an/IMega MOXeT cyxuTb YepHas Adpuka, rae 3eMJId OueHb PeJKO NpUCBau-
BaJINCB).
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CTpaHBbI, a He KaK (hOJBKIOPHBIN COOPHHMK OOBIYaeB, KOTOPHIC YacTO
OYyIyT TOPMO3UThH 3TO pa3BUTHE. DTU OOBIYaM He 3aCHyXKMBAIOT HUKA-
KOTO YBaXXeHMUSI, TIOCKOJIBKY SIBJISTIOTCS] IPUIMHON 0YeHb HU3KOTO YPOB-
HsI, Ha KOTOPOM 3acTpsijio apuKaHCKOe OOINeCTBO; OHU Bcerna ObIIN
NPUYKMHON €1a60pa3BUTOCTH, Kakue Obl (DOPMBI OHA HU TPUHMMAa» .
B neiicTBUTENBHOCTH, KaK crpaBeliuBo 3amedaeT D. Jle Pya’, kongekc
OYeHb YacTO OKa3bIBAJICS MHCTPYMEHTOM ITPaBOBON HEIOPa3BUTOCTH,
TaK KaK OH TO YCWJIMBaJ 3KOHOMMYECKOE HEPaBEHCTBO, TO MCKITIOYAI
M3 TIPAaBOBOM XKM3HU TeX, KTO HE TOBOPWJ MO-GPaHITy3CKH W He MMel
IIKOJIBHOTO 00pa30BaHMs, YTO B KOHEYHOM CYETE CTABMIIO ITOI COMHE-
HHe 1IeJW pa3BUTHUS W HAlIMOHAJIBHOTO CIWHCTBA.

DT  oTpuUIlaTeNIbHBIE SIBICHMS TaK OBICTPO TPOSIBUINCH, YTO
B TeueHUe aecatuiaeTust 70—80-x TOIIOB MOSIBUJIACh HOBast KOHIIEII-
U — COLMOJOTUYECKUIA TTO3UTUBU3M: OTHBIHE HEOOXOIUMO OBLIO
YYUTBHIBATh MHEHHE MECTHOTO HaceJeHUs M, B YaCTHOCTH, €r0o TpH-
BEPXKEHHOCTh TpaIMIIMOHHOMY TIpaBy. BmpodeMm, HYXHO 3aMETHUTh,
9TO TPaAWUIIMOHHOE TIpaBO TeM OOJbIle XYJIWJIM B HadvajJe HaIlMO-
HaJTbHO-OCBOOOMUTEIPHOTO ABWXKCHUSI, YeM MEHBIIe €ro 3HaJk: I0-
MMBITKA PEeNaKTUPOBAHUS TPEANPUHUMAINCH B TUIOXUX YCIOBUAX, Y
STHOJIOTOB HE XBaTajo MPaBOBBIX 3HAHWI, a Yy IOPUCTOB — 3THOJIOTH-
yeckuX. Temephb CTaJo BIIOJNHE €CTECTBEHHBIM ITOJIaraTh, YTO HOBBIC
PYKOBOIMTENN U WX €BPOIEICKMNE COBETHUKHU OIMMOAIOTCS, KOrma Cy-
IST O TPAIUIIMOHHOM TIpaBe, MCXOAS W3 3THOLIEHTPUCTCKMX Mpeapac-
CYIKOB OBIBIIIETO KOJIOHU3ATOPA.

Cpenu Bcex 3TUX 3a0IyXKIeHWM eCTh 1 TIaBHAas OIMMOKA, M COCTOUT
OHAa B TOM, UYTO MYMAIMCs COOepucanue mpaouyuoHHO20 npasa u e2o
Aoeuxka. B HEKOTOPBIX CiIydasX CYXACHWE O TOM, YTO TPaTWIIMOHHOE
TpaBO HE MOXKET OBITh MPUCITOCOOIEHO K TPeOGOBAaHUSIM COBPEMEHHOCTH,
BepHO. Ho coBepIlieHHO HeBEepHO T0JIaraTh, YTO TPAIMIIMOHHOE ITPaBO He
CTIOCOOHO K TTPOM3BOICTBY HOBBIX ITPAaBOBBIX HOPM; Bellb BCEraa MpHU3HA-
BaJIOCh, YTO OOBIYaM 0OJAmalOT TMOKOCTHIO U CPAaBHUTEIBHO JIETKOM TTpH-
criocobsieMocThio. M eciii MHOTOUYMCIIEHHBIE 3eMebHBIe pedOopMBI 1
KomuduKaIMy JaBaJii 9acTO HEYIOBJIETBOPUTEIBHBIE PE3YIbTaThl, TO
MIPOVCXOAMIIO 3TO TIOTOMY, YTO MX TIPEANTMCaHUs BOCTIPUHUMAINCH Ha-
ceJleHreM KaK KaKoe-TO MpaBo, HaBsA3aHHOE M3BHE. BMecTo Toro 4roOnt
W3MEHSATh TPATUIIMOHHOE TIPaBo, JIydllle ObLIO OBl CO3MaTh TAKHUE YCIIO-
BUSI, YTOOBI OHO TIOCTETIEHHO ITpe0oOpa3oBHIBANIOCh, a HE IOCTYHaTh C
HUM aBTOPUTApHO, BIUIOTH JO €r0 YIIPa3aHEHMUS.

OnmHako YAWBIATBCA TOMY, YTO pedOopMaTopbl He AeiCTBOBAIMN
TaK, KaK Hamo, — 3TO 3HAYMT 3a0BIBaTh, YTO KOMMGMUKAIIMY O3HAYATU

' David R. La refonte du Code civil dans les Etats africains // Ann ales
africaines. 1962. Ne 1. P. 161.

* Le Roy E. L'experience juridique autochtone de I" Afrique Noire //
Domination ou partage? Paris, 1980. P. 114.
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HE TOJIbKO MpaBOBble pedOpPMBbI: OHM CIYXKWJIU TakKXKe U HEKOTOPbIM
COLIMAJIbHO-3KOHOMUYECKUM MHTepecaM. Mbl yXe BUIEIU, YTO KOIU-
(ukanust BooOIIe CITOCOOCTBYET YCWJIEHUIO MOILIM TOocylapcTBa U CO-
LIMAJIbHBIM U3MEHEHUSIM.

Htak, B Xole co3gaHUsi HOBBIX HE3aBMCHMBIX rocygapcTBa Trocy-
JapCTBEHHOE TPpaBo KakK B cpepe cBOero mpou3BOJACTBA, TaK U MPUME-
HEHUSI HAaXOAWIOCHh TOJ KOHTPOJIEM HOBBIX 3JIUT W MCIBITHIBAIO CUJIb-
HOE BJIMSIHUE 3aMHTEPECOBAHHBIX TPYIIN, UIPaBIIMX BaKHYIO pPOJb B
Pa3BUTUU COBPEMEHHBIX CEKTOPOB CTpaH TpeTbero Mupa. bosbinas
4yacTh HaceJieHUs, B OCOOEHHOCTH CEJIbCKOro, ObLIa YyK/aa JIOTUKE pac-
CYXIEHU M CcoAaep:KaHWIO 3TOro TrOCyIapCTBEHHOIO IIpaBa, KOTOpOe
WCTIBITHIBAJIO CWJIBHOE BJIMSIHUE €Bpoleiickux monesneit. M coepiieH-
HO €CTECTBEHHO, UTO MECTHbBI€ XXUTEJU YKJIOHSIUCh OT 3TOro IpaBa u
MPOAOJIKAIM MPUMEHSITh CBOE TPAAULIMOHHOE MPaBO U CO37aBalud MPU
39TOM HOBBIE TPABOBBIE (POPMBI, OMUPASICh HA €r0 JIOTUKY.

OtMedeHHbIe (aKThl TOBOPST O TOM, YTO B CBOel Macce Koaubu-
KallM¥ COBCEM He CIYXXWJIM JieJly HallMOHAJIbHOTO €AWHCTBA B TOM CMbIC-
Jie, YTO OHM HE BBIXOAWJIM Ha YHU(UKaMIO TpaBa. Kak orMevyaeT oguH
opuct u3 Kor n'Usyap, P. deamn-Cerx, KOHCTUTYLIMH M TEKCTHI IO
CyneOHOIl opraHu3alMu B OOJIbIIIEH YacTU HOBBIX TOCYIAapCTB CChLia-
JIMCh OTHOBPEMEHHO Ha Koau(pUKaIMio U Ha MpUIaHUe eIUMHOOOpa3us
HallMoHaJIbHOMY TipaBy . Ho kogubukamum oo aejiaju BIOOP B MOJIb-
3y MHOCTPaHHOIO TpaBa, TEM caMbiM (akTUUeCcKU MoAYepKuBasi pas-
PBIB MEXIy TPAAWLIMOHHBIM U COBPEMEHHBIM IMpaBOM, JMOO OHU OhU-
LIMAJIbHO 3aKPEeTUISIIM 3TOT pa3phiB, JAejiasi BHIOOP B MOJIb3y 3aKOHOMAA-
TEJIbCTBA U KOJOHUAIBHBIX CIIOCOOOB pa3pellieHWs] BHYTPEHHUX KOH-
(bnukToB 3aKOHOB. Bo MHOTMX cily4yasiX JOBOJBHO YacTO M TPAAUIIMOH-
HOE TPaBo SIBJSIJIOCH OOBEKTOM HEA0BEpUS.

HenoBepue no oTHOIIEHUIO K TPaAuIMOHHOMY nipaBy. Hosbie a -
PUKaHCKUE TocyaapcTBa OYeHb OBICTPO YTBEPAWIU MPUHLIMIT HACIEI0-
BAHUS TpaBa ObIBIIEro KOJOHM3aTOpa’ M3 OMACEHMs] OKa3aThCs Mepe
MpaBOBOI IyCTOTOM, BbITeKAIOIIE M3 HE3HAHUSI WM HENpHCIIOCo0-
JICHHOCTM TpaaviiMOHHOro mpaBa. OmHaKoO 3[IeCh peub Iula JIMIIb O
Mepax KOHcepBallMu: B OyiayllleM HOBbIE TOCyAapCTBa JOJIKHBI ObUIM
pelInTh Cyab0y TpamUIIMOHHOIO MpaBa, MPUOOIas ero K COBpeMEHHO-
My TIpaBy, JIMOO MCKJoYas U3 opUIMaIbLHOTO MpaBa.

Hekoroprele rocynapcTBa, GyiaroxeyiaTeIbHO HacCTPOSHHbIE K Tpa-
JUILIMOHHOMY TpaBy WM OIacaBIIMeECs, YTO €ro yrnpa3IHeHUE IOBJe-
yeT 3a coboil OosblIMe BOJHEHMS, OTKa3aJuCh OT KoAupUKaUUU U

o 'Cm Deg;gi_—Segui R. Codification et uniformisation du droit // Encyclopedie
juridique de I'Afrique. T. 1. Dakar, 1982. P. 438.

O KkonudyKaumm NocTKOIOHUATLHOTO NMEPUOA ¥ O PA3HOM OTHOLICHNH
3aKOHOMATeNeN K TPaAULIMOHHBIM mpaBaM cM.: Degni-Segui R. Op. cit; Co-
nac G. La vie du droit en Afroque // Dinamique et finalites des droits afri-
cains. Paris, 1980.
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MPU3HAIN TPAJAUIIMOHHOE MPAaBO, KOTOPOE MEePEeXKUI0 3MOXYy KOJOHU3A-
. OJHAKO Xe 3TO MPaBO CTOSIJI0O HMXKE 3aKOHA B MEpapXUM UCTOYHU-
KOB TIpaBa M HaXOAWJIOCh TOJ, KOHTPOJIEM Cyleil B cllydyae BEpOSITHBIX
KOH(IMKTOB € TOCYJapCTBEHHBIM TMpaBoM. B Ipyrux ciydasix mpuMeHs-
Jlach TIOJUTHKA, KOTOpasi UCXONWIA U3 YBaXXKE€HWUsS K TPAAULIMOHHOMY
MpaBy: OTKa3 OT CTapbix 0ObBIYaeB OBLI COBCEM He 00si3aTesieH, a MpaBo-
Bble HOBILIECTBA MOIJIM ONMUpaThcs Ha ux Jiornky. Ho yaiiie Bcero Tpaau-
LIMOHHOE TIPaBO OCYXIAJIOCh, OyIb TO B IMpO3alaZHbIX TOCYyIapCTBax
(3mech ero cuuTaay HENMpUCIOCOOJIEHHBIM K PHIHOYHOUW KOHOMUKE) WIN
B COLMAIMCTUYECKUX (B 3TUX TOCyJapCTBaX TPaIMIIMOHHOE IPaBO CUU-
TaJoCh apXauyHbIM B CMBICJE OpraHU3alMu MPOU3BOJCTBA; CUUTAIIOCH
TakxXe, YTO OHO YBEKOBEUMBAET COIMaIbHOE HEPABEHCTBO).

Hcnonb3zoBaHue KonudUKaluuii MpOTUB TPAAUILIMOHHOTO MTpaBa ObLIO0
JIOBOJIHO 4YacThiM siBieHUeM. [lojiokeHusT HOBBIX KOJIEKCOB (TIpeuMy-
1IeCTBa, IPENoCTaBlisieMble OpayHBIM COI03aM, CTOMMOCTHAsI OIIEHKa
3eMesib) NPUBOAMIM K KPYMHBIM Pa3HOMIACUSIM MEXIYy CTapblM U HO-
BbIM TpaBoM. OIHAKO BO MHOTUX ClydasiX KoauhuKalMoOHHOE TBOpYe-
CTBO HE NIUIO Najiblie 3asBleHUl 0 HamepeHUsiX. C OOHON CTOPOHBHI,
peIKo BCTpeYaluCh TOCyIapcTBa, KOTOpPBIE, Kak AJXKUp U Dbuornmus,
OCYILIECTBIISIIN [JI0OaIbHbIe KOAUGbUKALIMUA TPakJIaHCKOTO IMpaBa WU
TOProBOro IpaBa: B OOJBIIMHCTBE ciaydaeB (10 00pa3iuy KoauduKauuu
BpeMeH (bpaHIly3CKOIi abCOIIOTHON MOHapXxum) adhpruKaHCcKue Koaudu-
KalM1 OTPaHUYMBAIMCH ONIPEACICHHBIM KOJIMYECTBOM TOJOXEHUIA, OT-
HOCSIIIMXCS K KaKoH-HUOYIb OTNpe/ieJIeHHOI OTpaciiy MpaBa, a He BCEro
MpaBa B IIEJIOM, OCTaBJIssl TaKUM OOpa3oM BJIUSIHUME TPaaULIMOHHOTO
MpaBa Ha 00JacTU, He oxBauyeHHbIe Komudukauueir. C npyroit cropo-
HbI, TPAAWIIMOHHOE TPaBO OKAa3ajJ0 TaKoe COIPOTUBJIEHUE, KOTOPOTO
HE OXWJaMW HU Y4YpenuTeslMd, HU 3aKOHOmaTeNu: JIMOo ¢axmuuecku
(Gonblrasi yacTh HaceJeHUsi OTBEPHYJAch OT COBPEMEHHOro IMpaBa U
Npojosxkanaa XUTh B COOTBETCTBUU CO CBOMMM OObIYasIMU, B YAaCTHO-
CTH, B TOM, YTO KacaeTcsl 00JIaCTU CeMEHOro mpaBa W MpoLeayp ype-
I'YJIMPOBaHUS CIIOPOB), MO0 ropuduuecku (3aKOHOAATENb, HaTaJIKUBa-
SICb Ha peakiMi0 MECTHOTO HaceJIeHWs, BBOAWJ BHOBb TPaJAULIMOHHOE
MpaBo B 3aKOHOJATEJIbCTBO U B KOJIEKChI, 3aKPEILIsIsl TEM CaMbIM Tpa-
BOBOM JAyajiM3M, 4YTO IMPOTHMBOPEYMJIO KAaK TEPBUYHBIM HaMEPEHUSIM,
TaK ¥ HaMEPEeHUSIM yupeauTesis).

Paznuunbie miacTel ahpMKaHCKOTO MpaBa CBUAECTEIBCTBYIOT O €r0
0OeCOKOMHONM UCTOPUU.

b. Ilracmur agppuxkanckoeo npasa

MpbI He cobupaeMcsi OIKUChIBATh 3[eCh MepapX1i0 UCTOYHUKOB IpaBa,
Hallla 1IeJTb COCTOMT B TOM, YTOOBI YKa3aTbh, B KaKOWl CTEIeHU pa3jiny-
Hble TUIIBI MpaBa (odullMaIbHOe U HEOUIIUAIbHOE), CYIIECTBYIOLINE
HbIHE B AdpUKe, BBITOJHSIIOT POJb COOTBETCTBYIOIIMX MHCTPYMEHTOB
B pyKax pasJIMYHBIX TPYIIT, UHTEPEChl KOTOPbIX pacxoaarcs. [Ipuberas
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K 0000IIeHUIO, pa3fAeuM 3TU TPYIbl HA TeX, KTO FOCIOACTBYET, U Ha
TeX, Hall KeM TOCIOACTBYIOT.

IIpaBo Tex, Ha/X KeM roCnoACTBYIOT: OT TPAAUIIMOHHOIO MPaBa K
npaBy HapoaHomy. K naHHOI KaTeropuu OTHOCUTCS TakKoe MpaBo, KO-
TOPBIM TIOJIB3YETCST OOJIBbIIAS YACTh HACEJNEHUsS, YTOOBI OOPOTHCS MPO-
TUB CUTYallMM TOCIOMICTBA (2 MHOTAA U IKCIUTyaTali1), B KOTOPOW OHU
HaXoAsTCs. DTO MpaBO MOXHO pa3fieiuTh Ha YEThIpe KaTErOPUU.

TpaduyuonHnoe npaso — 3TO TakKoe IMPaBO, KOTOPOE MPUMEHSIOCH
MECTHBIM HACEJE€HUEM B MOKOJOHUAIBHBIA MEPUOM, BKIIOYasl Cooa U
uciaMcKoe mpaBo. B mMociieKoJoHManbHBIN MEepUOoJ POJib 3TOro MpaBa
MOCTOSIHHO OocropuBaeTcs U cHuxaetcs. Ha nepBoii craguu, Ha3biBae-
MO CcTaauel HEWTpaau3aluu, KOJIOHU3ATOpP NOBOJBCTBYETCS B3UMa-
HUEM HaJOroB, OpraHU3alveil MPUHYIUTEIbHBIX PadOT, BBEICHUEM
CHUCTEMBbI OTPabOTOK 0e3 MPSIMOro BMEIIaTeIbCTBA B MECTHBIC jeiia.
TpanuiimoHHOE MpPaBO MPOAOJIKAET CYIIECTBOBaTb, HO MUTrpalys Ha-
CEJICHUSI, HAJIOTW, TIPUHYAWUTENbHBIE PabOTHI, OOpallleHWEe B IPYTYIO
BEPY, OTKa3 OT JIMYHOIO CTaTyca — BCE 3TO 3aTPYyIHSIET NMMPUMEHEHUE
TPaIUIIMOHHOTO TIpaBa.

Ob6biunoe npago TOSIBASIETCS TOJBKO JIMIIL B KOJOHUAIBHBINA Tie-
puoj TpaBieHus. DTO MpaBO BO3HUKAET B pe3yJbTaTe pelakTHpoBa-
HUS 00BbIYaeB, KOTOPOE, KAK MBI 3TO yXKe 3HAeM, TTPUBOIWIO K MUCKaXe-
HUIO TPAOWIIMOHHOTO TIpaBa. [IponcxoxaeHne oOBIMHOTO TpaBa MPUXO-
JIUTCS — B DKOHOMMWYECKOM IJIAaHE — Ha TaK Ha3blBaeMylo abcopOuu-
OHHyI0 (pa3y: 3apOAMBIINCH BHE TPagUILMOHHBIX OOIIECTB, TOPTOBBIC
OTHOLIEHUS TOHAa4YaJly Pa3BUBAJINCh TaK, YTO OHU MPSIMO HE 3aTparu-
BaJIM COLIMATIbHBIE OTHOIIECHUS. [10SBASIIOTCST AEHBIU, a BCJEH 32 HUMU
MPaBOBOY WHAWBUIYaIU3M, TPEOYIOIIUIA CBOETo OMOpPMIIEHUS B BUIE
pellleHUi CyneOHbIX OpPraHOB MEPBOM MM BTOPOW MHCTAHIIMU, TAE 3a-
ceJlaeT MECTHBIU ympasisiolinii. OH HaJeleH UCKIIOYMTEbHOU KOM-
TMETEHIUI B 0OJACTH YTOJIOBHBIX NIEJ U OCYILIECTBIISIET CyAd B COOTBET-
CTBUM C 3aMaJHOW TUIOJOTUEN MOKa3aTeabCTB. [1OSIBISIIOTCSI HOBBIE
TPUYMHBI CIIOPOB, HEMPEAYCMOTPEHHBIE MPEAbLIYIIMMU CIIOCO0aMU CO-
LIMAIBHOTO YPETYJIMPOBAHUS WK BOBJIEKAIOIINE B IMPOLIECC B PE3YJIb-
TaTe MUTpalMii HaceJeHUs JitoJell pa3HbIX oObluaeB. DTU HOBILECTBA
JIeJIal0T HEOOXOMUMBIM MU3MEHEHUE TPAaJUIIMOHHOTO MpaBa, TaKoe Tpe-
o0pa3oBaHUE OCYIIECTBJSIETCSI MYTEM peIaKTUPOBaHMUSI.

MecTHOEe UM HapOOHOE IMPABO COOTBETCTBYIOT TPEThel (paze 3IKOHO-
MUYECKOTO Pa3BUTUSI, Ha3biBaeMOl (ha30il pas3ioXeHUs TPAAUIIMOHHOTO
35KOHOMMYECKOTO YKJIaAa, KOTOpas Hayaaach MeEpel cCaMbIM KOHIIOM KOJIO-
HUATLHOTO TIEpUONa U MPOJOIKAETCS A0 HAIIUX JHEW. DKOHOMKKA TOCY-
JIApCTB CTAHOBUTCSI TMOJHOCTHIO 3aBUCUMOI OT MMPOBOIO PbIHKA, CTaHO-
BSITCSI Bce 00JIee YETKO BbIPAXKEHHBIMU JIEHEXXHbIE OTHOUIEHUSI 1 UHIUBU-
nyanu3M. B colMasbHOM TUTaHE MBI BUIWM paclal CTPYKTYp, KOTOPBIA
JTOJIXEH TIPUBECTU OOIIIECTBO K HOBBIM (pOpMaM 3KOHOMWYECKOU KU3HU.

Crapble TOCMOACTBYIOIIME TPYIIbl PACTBOPSIOTCS B HOBBIX WJIU
nepenaroT Aejaa MPUXOASIIUM UM Ha CMEHY HOBBIM TPYIIIaM.
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Mecmnoe npaso mpencrtaBisieT co0Oil OAHY M3 TPaBOBBIX (oOpM
JaHHOro Tepexona. Tak e, Kak U 00bIYHOe TTPaBO, OHO MpeNCcTaBsIeT
c000i1 pa3HOBUIHOCTb MEPEeBOIIOLIEHUST TPAIUIIMOHHOTO MpaBa B 00-
Jiee aKTUBHBIN Tepuol akkKyabTypauuu. Bmecte ¢ D. Jle Pya moxem
JIaTh eMy clieaylollee OIpeaeeHre: 3TO MpaBoBas CHUCTeMa, BO3HM-
Kawoulasi IpyM pocTe BJAMSHUS TOCylIapcTBa U €ro aAMUHUCTPATUBHOIO
armrmapara, crocoobl 00pa3oBaHUS U Y3aKOHMBAHUSI KOTOPOU TJIaBHBIM
00pa3oM OMpenessIIoTCSl TOCYAapCTBOM, B TO BpeMsl KaK METOMAbl €€
(YHKIMOHUPOBAHUS TIPEAOCTABICHBI B OOJIbIIEH MM MEHbIIEeH CTe-
MeHW Ha YCMOTpEHME MECTHBIX BJIAaCTei, MMesl B BUIY IMEPCIEKTUBY
HacTosIlell afMUHUCTPATUBHON neueHTpanuzauuu. OpurnHaIbHOCTh
MECTHOTO TpaBa COCTOUT B TOM, YTO 3TO TPaBO MO CBOEMY IyXy
TOCYIapCTBEHHOE M BIIOJIHE COOTBETCTBYET BOJIE TOCydapcTBa — OCY-
LIECTBJISATh KOHTPOJIb 3a MECTHbIM HaceieHueM. Ho B oriauuue ot
MPOLIECCOB, BEAYLIMX K 3TOW Xe 1edu IMyTeM HWCKaXeHUs Tpaau-
LIMOHHOTO TIpaBa, MECTHOE IMpaBO 3MXJAETCS Ha BOCCTAHOBJIEHUU
9K30TEHHBIX TPABOBBIX KAaTeTOPUI B CBET€ MECTHBIX IMPaBOBBIX Ka-
TETOPUI.

Takum 00pa3zoM, MeCTHOE MpPaBO HE JIMIIEHO HEKOM JIBYCMBICIEH-
HOCTH: OHO TpEeJCTaeT OJHOBPEMEHHO KakK MpaBO TeX, HaJ KeM TOoCIo-
CTBYIOT — B TOH Mepe, B KaKOi OHO CBSI3aHO C UX MPSIMbIM BMellla-
TEJLCTBOM B HEro IJIsl €ro MpUCIIOCOOJIeHUs IJIsl UX HYXI, — U Kak
MpaBoO TOCMOACTBYIOIINX, BIUSHUE KOTOPBIX OHO JIMOO YCUIIMBAET, JUOO
nojjepxuBaeT B cTapbix mnpenenax. Hanmpumep, benun um Ceneran
XOPOILO 3HAKOMBI C 3TUMM SIBJIGHUSIMU MECTHOTO TpaBa; KaK MpaBuiIo,
B KayeCTBE TMOATOTOBUTENbHONW WHCTAHLUMM 37eCh BBICTYNAaeT IOpUI-
YyecKoe JINIO TMyOJMYHOTO IpaBa, BBOAMMOE B MEPApXUUECKYIO CHUCTEe-
MYy TOCYIapCTBEHHBIX YUpPEXIEHUI W HaJelleHHOEe CIelMalbHOW Cy-
nebHoi komneteHuueit. Tak, HanmpuMmep, B CeHerane B 1972 r. cenbckas
o0mMHa ObUla MpU3HAHA IOPUAMYECKUM JIMIIOM ITYyOJIMYHOIO IpaBa,
UMMM (DUHAHCOBYIO HE3aBUCHMMOCTb M YIIPABIISIIOIIMMCS COBETOM,
BBIHOCSIIIUM, B OCHOBHOM, PEIIEeHUSs IO MpaBaM MOJIb30BaHUS C yCJIO-
BMEM 0053aTeJIbHOTO TOCJIEAYIONIET0 KOHTPOJISI CO CTOPOHBI OpPraHoB
Han3opa. 3eMeJIbHOe CMOpbl, KaK MpaBuUJIO, PElIaloTCs O4YeHb THUOKO,
3€Ch YacTO MPHUOEralT K MPUMUPEHUIO, TIOPUIIAHUIO, CBUAETEIbCKUM
JI0KA3aTeIbCTBaM; TakKMe pelleHUs] o4eHb OJM3KU K TPaaulMOHHOMY
MbllIeHUI0. Ho B TO Xe Bpemsi celibCKHMe COBEeTbl — 3TO OpraHbl
MPOJBUKEHUSI HOBOW CEJbCKOW OypxKyas3uu, SIBJASBUIEHCS COCTaBHOWU
YaCThIO KAMUTAJIMCTUYECKOTO 3KOHOMUYECKOTO IMOPSIaKa.

Hapodnoe npaso obpasyeT MOBOJIBHO IIMPOKYIO KaTeropuio IIpaB,
coliepKaHWe KOTOPOM elle Majo M3BECTHO BBUIY HeODULMATLHOTO
xXapakTepa 3Tux npas. TpyaHO pa3iuyuMMoe, 3TO MpaBO MpPeACTaBiseT
co0oi1, omHAaKO, pealibHO AEHCTBYyIOIIee MomoOue IpaBa B OOJbIISH
Mepe, HeXeJIM TpaBO ToCydapCTBeHHOe (ITOJO0OHOE IMPaBO CYIIECTBYET
B HalllMX 3amajHbIXx obiecTBax). MTak, MOXHO cKa3aTh, YTO HapOIHOE
npaBo (GopMUpyETCS] BHE TOCYAapCTBEHHBIX OPraHOB, MpUYEM KakK B
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ropoie, Tak M B JIepeBHE. DTO IPaBO OTIMYAETCS OT TPAIUIMOHHOIO
npaBa U B 3TOM CMBICJIC SIBJSETCS HOBIIECTBOM.

IIpaBo Tex, KTO rocnoJCTBY€ET: rocyIapcTBeHHOe npaBo. ToT, KTo
rOCIIOJICTBYET, TPUMEHSIET TOCYIapCTBEHHOE TIpaBO, KOTOPOE MOXKHO
pa3nenuTh Ha JBE KaTeropuMu: IPaBO TpaxkAaHCKOE U IIPaBO HEOTOCYy-
JapCTBEHHOE (HEO3TAaTUCTCKOE).

Ipasxcoanckoe npaso BIUCHIBAETCS B JIOTUKY T'PakKIaHCKOTO KOIEK-
ca, Oyob TO HaTypaJu3alus 3aKOHOIATEeJIbCTBA CTAPOr0 KOJOHM3aTOpa
00 M3MEHEHUE 3aKOHOIATE/ILCTBA 10 HEKOTOPHIM IO3ULIMSIM.

Heosmamucmckoe npaso. 3. Jle Pya cuutaer, 4yTo 3TO IMpaBO B
OyKBaJIbHOM CMBICJIC CJIOBa OOpallaeTcsl K IMpaBOBOl MOAEIN, Ha KOTO-
poil OCHOBaHa TeOPUsI KOHTMHEHTAJILHOIO €BPOIICICKOrO IpaBa: yHUma-
pu3m, KaK CBelIleHUe MHOroo0pasus K eIMHO00pa3uio, Oyab TO Ha YPOB-
HE WHCTUTYTa, KOHIEMUWU WM JUYHOCTU. MTak, rjmaBa rocymapcrBa
SIBJISIETCST OMHOBPEMEHHO TJIABHOM MCTIOJTHUTEIBHOM BJIACTHU, MAPTHUS 4YacTO
OIIHa, TIOBCEMECTHO MCKJIIOUYEH (pefepain3M, IpaBo KOagu(UIIMPOBaHO U
eMy IpUAaHO eAuHOooOpa3ue. [JITaBHBIM pe3yJbTaTOM 3TOM HEO3TATUCT-
CKOM KOHIENUIWM TpaBa — B TOCyJapcTBax, M30paBIIUX IyThb JHOe-
panmbHoro (Kot n'MByap, I'aboH) wmm coumamictraeckoro (bypkuna ®aco)
pa3BUTHS, — CTaJlO YYpEXICHME MOHOIIOJMM TOCylapcTBa Han Ipod-
CO103aMU, TTAPTUSIMU, ILIKOJIOM, 3eMeJIbHBIM XO3SMCTBOM U T. A.

LuBunucTckre U HeodTaTUCTCKUE (hOPMBI MpaBa IJIaBHBIM oOpa-
30M MpPUHAJIEXAT TeM, KTO TOCMOACTBYET, HO B M3BECTHBIX CJIydyasix
OHM MOTYT OOpaTUTHCS W IPOTUB HUX B 3aBUCMMOCTU OT TOIO, Ha-
CKOJILKO OHM MOTYT OBITb OCBOEHBI MECTHBIM WJIM HApOAHBIM IIPABOM.
M0 BOOOIIIE-TO KaK B HAIIMX OOLIECTBax, TaK U B OOLIECTBaX TPEThe-
ro MHpa KaXXIblii MPaBOBOW CJIOM MCMOJb3YeTCs NEUCTBYIOIIUMU 00-
IIECTBEHHBIMU JIMIIAMU TIOTIEPEMEHHO, a BEIOOP OCYIIIECTBIISIETCS B ITOJIb-
3y TOTO CII0co0a, KOTOPBIM JaeT OOJIbllle BHITOABI MPU MEHBIINX 3aTpa-
TaX — C Y4eTOM 3HAaHMI, KOTOPBIMM O0JIagalOT IEICTBYIOLIME JIMIIA.
KpectbssHuH, He BaxHo otkyma — u3 Kor n'UByapa munu [NMukapauu,
MOT OBl TOXE ITOXBaJIMTHhCSI HEKOTOPHIMU IIpaBaMi, KOTOPHIE JAeT eMy
rOCyIapCTBEHHOE IIpaBO, HO BeAb OHO ITLITAETCS IIPU 3TOM OOONTHU €ro
B 4eM-HUOyIb ApyroM. Takoe OTHOIIEHHWE €CTh OJHA U3 MHOTOYMCJICH-
HBbIX (DOpM, KOTOpPYIO MOXET MPUHUMATh COINPOTHUBJICHHE, OKa3bIBac-
MO€ TIPABOBOI aKKyJbTYyparuu.

Pa3nen 3. ConporuBjieHue NpaBoOBoOii
akkyJabTypanyu B YepHoii Adpuke

I/ISY‘IaH MaTepual, KOTOprfI MN3JI02KEH najie€, Mbl C BaMU IIPpUACM
K KOHCTaralluM TOro (baKTa, 4YTO TpaAMIIMOHHOEC IIpaBO obnagaer cu-
J'[Oﬁ, B YaCTHOCTU, B TEX OCHOBHbIX 06J'IaCTHX, II€ €ro HOBOC ITOABJICHUE
IPpOABIIACTCA C OYEHD OoJIbIION MOLIbIO; 9TO KacacTcCAd MOJUTUYECKOM
OpraHmM3alv n OCOOCHHO OTHOIIIEHUI B C(bepe YaCTHOTI'O IIpaBa.
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§ 1. IosmTHyecKasi OpraHu3aIuA

KoHCTuTYLIMOHHBIE TEKCThI, IIPUHAThHIE BO BpeMeHa 00pa30BaHUs
MOJIOABIX HE3aBUCHUMBIX TOCYIAapCTB U IIpelHa3HauYeHHBIE IJISI OpTaHU-
3alUM MyOJIMYHOM BJIACTU, ObUIM CKAJbKUPOBAHBI C €BPONEHCKUX MO-
Jefeil, 3VKISIIMXCS Ha CChUIKE Ha a0CTPaKTHYIO 1eJ10CTHOCTh — [o-
CyIapCcTBO, a B CTpaHaX, UMUTHPYIOIIMX 3alagHble TeMOKpaTUM, — Ha
pasnesieHre BJacTedl W Ha IIpaBWJIO OOJBIIMHCTBA. MeXmy TeM, Kak
3aMeydaeT M. AJIMO', 3TU NMPUHLMUIBl HE COOTBETCTBYIOT OIBITY Tpa-
JULIMOHHBIX OOILECTB, TAe BAACTh CBsA3aHAa C JUYHBIM aBTOPUTETOM
TOTO, KTO YIIPaBJISIET, W Ili¢ KOHCEHCYC IT0 PEIICHUSIM IpOSBIsIET ceOst
OoJibllle KaK BbIpaXkK€HUE €IMHOMIYIITHOTO BOJEU3bSIBICHUS, a HE IIPO-
CTO KaK BbIpaXeHHe MHEHUs 0oJbIIMHCTBA. M3BeCTHO Takke, 4TO TO-
cylapcTBa, MpelIcTaBisiolne coboil KpyrHble deaepauuu (B OCHOB-
HOM 3TO aHIJO0si3bl4yHasi A¢puka), IepexXuaIn TsIxXeIble KPpU3UCHL (Ha-
npumep, Hurepust). Hekotopsle henepaiini 1 BOBce He COCTOSUTUCH (TIPO-
ekt Pegepaunu BoctouHoit Adppuku). 3aTo 6ojiee MeJKKe rocyaapcTBa
(B ocHOBHOM (bpaHKOsI3bIYHasI AcdpuKa), KOTOpble Oojiee pucnocooie-
HBI OGarogapsl CBOMM pa3MepaM K IepCOHAIM3alMK BIACTH, OKa3alllCh
Oosiee >kn3HecHOCOOHBIMU. CTOMT TakXe OTMETHUTh, YTO pa3IesicHUE
BJIacTeil ObUIO JOBOJBHO YacTO ONTUYECKMM OOMaHOM: BO MHOTWX CIy-
yasix IJaBa rocydapcTBa KOHILIEHTPUPYET B CBOMX PYKax IpakIaHCKYIO
¥ BOSHHYIO BJIaCTh, OH HaBsI3bIBACT CBOIO BOJIIO MapjaMEHTY W U3bIMaeT
y CyIeOHbIX yupexIeHUN oOlllel IOPUCAUKIMU JieJla TOCyNapCTBEHHOM
BaXXHOCTU, KOTOpbIE OH TIeperopydaeT CyIaeOHBIM YYPEXKIECHUSIM OCO-
00i1 IOPUCAUKIIMHA, OH B OOJIBIIMHCTBE CJIy4yaeB SIBIASETCS TeHepabHBIM
cekperapeM eauHCTBeHHOI mapTuu. Cam 1o cebe (heHOMEH OmHOoIIap-
TUMHOCTH MOXET OBIThb MHTEPIIPETUPOBAH KaK ogHa M3 MeTaMopdo3
TPAIUIIMOHHOTO eIUHOAYIINSI. B TOKOJOHUATBLHBIX a)pUKAHCKUX OOIIIe-
CTBax pelIeHMs JOKHBI ObUIM MPUHUMATBCS 4Yallle BCEro Mpu Bceoo-
IIeM eIUHOMYIINY, a IUTI0OpaIn3M, YHACASIOBAaHHBIA HaMU OT apUMHCKOM
JIEMOKpAaTHUM, JaeT BO3MOXHOCTh KaXXJIOMY BBICKa3aTb CBO€ MHEHUE U
MOABECTU WTOT IyTeM IIOACYeTa TOJIOCOB M TeM CaMbIM TaWT B cebe
CEPhE3HYIO OMACHOCTbL O0OCTPEHUS Pa3IMYHOTO pPOJA AHTATOHU3MOB'.
KoneuHo, cTpemieHMe K eIMHOIIACHIO KaK Ha 3amane, TaK U B JpYIux

" Alliot M. U Afrique et le Droit // La Table Ronde. 1967. Ne 231. P. 5—
18; Kamto M. Pouvoir et droit en Afrique Noire. Paris, 1987.

* TIpotBOpeuMst TPeOYIOT MPUMEHEHHS PA3TMUHBIX «BHIMBICTOB», UTOObI HE
JOMYCTUTb pacrajia MOJTMTUYECKOM LEJOCTHOCTH: TaK, Hanpumep, Bo OpaHuumy,
KOTJla KaKOW-HUOYIb MOJUTHYECKMIA Tuaep U30MpaeTcsl MPe3UIeHTOM pecryoiu-
KU, TO OH CTAHOBUTCS MPE3UIEHTOM ISl BCeX (DpaHIly30B, U 3TO TOC/E TOT0, Kak
3TO HM MapafoKCaabHO, YTO OH TOJIBKO YTO ObLT BOXKAKOM MapTUH, yIaCTBOBABIIEH
B U30MpaTeNIbHON KaMMaHuU. B HEKOTOPhIX OKEaHNYECKUX OOILEeCTBAX MPEATIoun-
TAlOT JeHiCTBOBaTh MO-apyroMy. HakaHyHe JHS MPUHSTUSI BaXKHBIX PeLIEHUIA Op-
TaHM30BBIBATICH PUTYAJIbHbIE TTOSAUHKH, [Jie KOHUAIM CO CTapbIMU ccopamu. Tak
00LLECTBA OYMILATICH OT PAacripeii, YTo0bl 3aTeM ObUIO Jierde TPUITH K eMHO-
JYITHOMY pelIeHUIO U U30eXaTh MOMUTUYECKOTO CTOJKHOBEHMUSI.
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MECTaX MOXET TOXE CIYXUTh PasTUIHBIM MaHWIYJSIIUSIM W TTOKPHI-
BaTh MHOXECTBO HECIIpaBeIIMBOCTE: 3TO KaK OBl 0OOPOTHasI CTOpOHA
Menamu. Ho BoJIs K CrlassTHHOCTH, KOTOPYIO BhIpaxkaeT eMMHOMYIINE, NMEeT
B aDpUKAHCKUX TPAIAUIUSIX COJTUIHYIO OCHOBY.

§ 2. OTHOomeHus B chpepe YACTHOrO mpapa

HMMeHHO MM MBI TTOCBSITUM OOJIbIIIe BCETO BHUMAaHUS, M3ydasl ITO-
clemoBaTeIbHO CHadajla CeMEW