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MPEAMICAOBME

yBaﬂiaeMble qm‘a’rejm!

Ceronns, xkorga Poccust Bouwia B TpeThe ThICSYENIETUE, €€
MpaBoBasi HAyKa MOXET C FOpAOCTbIO OTMETUTH HAyajlo BTOPOTO
CTOJIETUSI B UCTOPUU TAKOW CBOEH OTpaciv, KaK MeXKIYHAPOIHOE
Y4aCTHOE MPaBo.

AKTUBHOE y4yacTue rocyJapcTBa M POCCUMCKUX KOMIAHUI B
pPa3BUTUM MUPOBOI 3KOHOMUKU TpeOyeT HOBBIX MPABOBBIX ITOAXOIOB
U BBICOKOKJIACCHBIX CIIELMAIUCTOB-TIPO(PECCUOHATIOB B 00J1aCTU MEX-
JTlyHapoAHOTO YyacTHoro npasa. [TocteneHHO MpYXOaUT OCO3HAHKE TOTO,
YTO caMble JIyulliue MpaBuia 1 MpoLeayphl, CoaepxKalluecs B 3aK0-
HE, HEIIPEMEHHO CTaHYT OECOIe3HOM «IyOMHO» B pyKax HEyMeJIo-
ro, cJ1abo o0pa30BaHHOTO IOPUCTA.

I'naBHOI 3amaueil sIBIsI€TCS TTOBBILLIEHKE KAUeCTBEHHOI'O YPOBHS
3HAHWU IOPUCTOB-MEXIYHAPOAHUKOB. B Haly 1HU HayKa MexXayHa-
poaHoro yactHoro mnpana (manee — MYII) craHoBuTcs Goliee «aoc-
TYIHO». JIt000i1 MTHTEPECYIOLIMIICS €10 MOXKET MO3HAKOMUThCS C yueO-
HUKaMM, YYEOHBIMU ITOCOOUSIMM, (PyHIAMEHTAIbHBIMUA KypcaMu U
MOHorpadusIMU O OTAEIbHBIM Han0O0JIee MHTePECHBIM IIPO0JIeMaM.
BakyyMm nHbopMalnm o mpaBornpuMeHUTEbHBIX CIIOKHOCTSIX MEXITY-
HapOJHOTO YAaCTHOTI'O MpaBa, O €ro MCTOYHMKAX MOCTENEHHO 3aIOJIHSI-
€TCs U3MaHUEeM XPECTOMATUI, TEMaTUYECKMX COOPHUKOB, XKypHAIOB
U, HaKOHELl, TOCpeACTBOM MHTEpHET (B MHTEPAaKTUBHOM ITPOCTPaH-
CTBe (DYHKIIMOHUPYIOT 1OCTATOYHO MOAPOOHBIE CANThl TAKMX OPraHu-
zauuii, kak OHCUTPAJL, YHUIPYA, LCIA, ApoutpaxHoro NH-
cturyta CrokroiabMcKkoil Topropoit I1anaTbl 1 MHOTMX IPYTHUX).

CraenaHo MHOToe, HO, KOHEYHO, 3TOTO HEJOCTATOYHO. 3HAUU -
TEJIbHBIM MPOOESIOM SIBJISIETCSl HEAOCTATOYHAsl pa3pabOTaHHOCTb METO-



A.O. HMumakosa

KU TIperofaBaHus U METOIMKYU U3YYEHUS Kypca MEXKAYHApOAHOIO
yacTHOTO TpaBa. CeroaHs CKJIaablBaeTCs CUTYallus, MoJ00Has YHU-
BEpPCUTETCKOM IpakTHKe KoHla XIX Beka, Korima rocnoicTBOBaIO
MEXIyHapoJHOe MyOJuYHOe MpaBo. B HalllM THU TPUOPUTET OTAAH
MpaBy rpaXIaHCKOMY KaK OCHOBHOM OTIIPaBHOI TOUKE POCCUMACKOMN
LUBUIUCTUKU. HO MeXnyHapoJHOEe YacTHOE MPaBO BBIXOIUT 3a TE
paMKH, B KOTOPbIX OHO HaXOJIMUJIOCh paHee, CTAHOBUTCSI CBOETO poja
«BBICILIE}l MAaTEMAaTUKOI» OT IOPUCIIPYAEHINY, BOOpaB IMOTeHLIMA 1
3JIEMEHTBI MEXIYHAPOAHOTO MyOIMYHOTO, HALIMOHAJIbHOTO YaCTHOT'O
(rpaX1aHCKOro, CEMEMHOro, TPyA0BOI0O, MPOLECCYaTbHOIO, Mpe/-
IIPUHUMATEJILCKOI0) IIpaBa.

JaHHOe y4eOHO-METOAUYECKOE IIOCOOME JOJKHO CTAaTh IIOCUIIb-
HBIM TTIOMOILIIHMKOM B U3yUYE€HUU MEXIYHAPOIHOI0 YaCTHOTO IpaBa B
COOTBETCTBUU C CAMBIMHU BBICOKMMU 00pa30BaTebHBIMU CTaHIapTa-
MU U IPpUKJIaAHBIMUY 3agadyaMu. Llenb gaHHOTo 1mocodust — copMu-
poBaTh TakoOl ypOBEHb MPOGheCCUOHAIbHBIX 3HAHUI U HABBIKOB, KO-
TOPBII MO3BOJIUT B OyayllieM SBJISTb HaMBBICIIME 0Opa31ibl MPaKTHU-
KU, OOBEANHSIOIINE B KAXKIOM JI€HCTBUYN IOPUCTA HE TOJIbKO YMEHUE
OpPUEHTUPOBATHCS B NEHCTBYIOLIEM 3aKOHOAATEIBCTBE, HO 1 JaBaTh
TOYHOE 1 TBOPUYECKOE €ro ToJIKOBaHuUe (interpritatio).

IIpu co3naHum y4eOHO-METOAMYECKOIO IIOCOOMST ObLIU ITOCTaB-
JIEHBI CJIEAYIOLIME 3a0auM:

e CUCTEMaTU3UPOBATh OOLIMPHbBIN MaTepua;

* IaTh CTYIEHTY 0a30Bble 3HAHUS 11O TIPEAMETY;

* TIOBBICUTH YPOBEHb TEOPETUYECKOr0 O000IIEHHUS;

* NTO3HAKOMUTDb C TEOPETUYECKUMU U MPAKTUYECKUMU MPO-
onemMamu;

* HAyYUTb CTYJEHTOB OPUEHTUPOBATHCS B 3aKOHOIATEIbCTBE
U MEXIYHapOIHBIX 1OTOBOpAaX, a TAKXe MPUMEHSITb UX HOPMbI Ha
MPaKTUKE;

* 0O3HAKOMUTb C OCHOBHBIMU 1LIKOJIAMU, BEAYILIMMU JTOKTPUHA-
MM U X aBTOpaMU;

e IaTh CTYIEHTY OoJiee MOJIHbIE 3HAHUS T10 TIPEAMETY U TTPoOy-
JIUTb UHTEPEC K U3YYEHUIO JAHHOU TUCLUMILIUHBI.

s pelmieHrs 3TUX 3ala4 BbIOpaHa COOTBETCTBYIONIAS] BHYT-
PEHHSISI CTPYKTYpa U cofepKaTesIbHOe HarlojJHeHre nocobusi. OHO co-
CTOUT U3 ABYX TPAAULIMOHHBIX pa3aeyoB («Ooieit» n «OcodeHHO
4acTHU»), KOTOPbIE, B CBOIO OUEpEeb, BKIIIOUAIOT TJIaBbl, MOCBSILIEH-
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I'lpeaucrosue

HBIE OTHCIBHBIM TeMaM. Kakmasi rraBa MaKCMMaIbHO aganTHpoOBaHa
IUTSE BeIeHUs y4eOHOTO Mpoliecca U COCTOUT M3 IMPOrpaMMHOM aHHO-
Tauuu (IiaHa TeMbI), OIIOPHOI'0 KOHCIIEKTa JIEKIIUK (CKATOTo U3J10-
JKEHMSI IIPOTPAMMHOTO MaTepHaa), XpeCToMaTuu (BbICKa3bIBAaHUIM 13-
BECTHBIX YUYEHBIX), IPAKTUUYECKUX 3adaHUi (TeCTOB M 3aday), IBYX
TPYIIII BOIIPOCOB (KOHTPOJIbHBIX 3aJaHUI K BOIIPOCOB JJIs1 00CYKIe-
HUSI Ha CEMUHAPCKUX 3aHSTHUSIX), TIEPEYHS OCHOBHBIX TEPMHHOB (KO-
TOpPBIE MOIEXKAT 0053aTEILHOMY OCMBICJICHUIO 1 3aIIOMMHAHUIO) 1
CITMCKA PeKOMEHIYyeMOI JINTepaTyphl. B 3aBUCHMOCTH OT TeMBI 1 Ha-
Jruus B jaHHoi cpepe MYII akTyanbHBIX IIPaKTUYECKUX BOIIPOCOB
HU3MEHSIIOTCS CTETIeHb CJIOKHOCTY M BUIBI TIpeAIaraeMbIX IMpaKTHIeC-
KUX 3aJaHuli, YTO JOJKHO CIIOCOOCTBOBATh HauboIee paBHOMEPHOMY
ITOCTPOCHUIO YIeOHOTO ITpoIiecca.

HaHHasl CTpyKTypa MO3BOJIUT YUTATETIO0 O3HAKOMHUTLCS C (PyH-
JTaMEHTaJTbHBIMM BOIIPOCAMM TIpeAMETa, 3aMHTEPECOBATLCS aKTyallb-
HBIMU TIpOOJIeMaMU U HAWTHU TIyTh IJISI UX pa3pellieHus, TOIMOJTHM -
TEJIbHYIO JIMTEPaTypy MO MpobIeMaTHKe, a TaKKe ITPOBEPUTH CBOM
3HAHUSI 110 PA3IMYHBIM BOIIPOCHBIM M TECTOBBIM CHCTEMAaM.

B nipouiecce oBaageHus MaTeprajioM 0co00€ BHUMAHUE ClIeayeT
VIOEIUTh pa3pelieHUIo Ka3ycoB, KOTOPOE MOTPeOyeT MPUBICUCHUS
MOJTYYEHHBIX TP U3YyYeHUN Kypca 3HaHUM U TpUMEeHEeHNe HopMa-
TUBHBIX aKTOB, IACT IIPEICTaBIEHNE O HEOOXOMMMBIX ITPAKTUYECKIX
HaBbIKaX, Ha3biBaBlIMXCcs B IpeBHeM Pume iurisprudentia.

MeTonoI0IrMYeCKy0 U TEOPETUYECKYI0 OCHOBY ITOCO0MS COCTa-
BWIY TPYIbl 3HAMEHHUTHIX OTEYECTBEHHBIX YIEHBIX U IIPAKTHKOB-MEX-
JIyHAapOoOHUKOB, TakuX, Kak: JI.II. Anyppuea, M.M. borycnaBckuii,
M.WN. bparunckuii, I'.K. Imutpuena, B.I1. 3sexoB, .M. Jlykaiyk,
JILA. JIyau, H.1. MapsiieBa, WU.C. Ileperepckuii u T. o. B pabdote
HCIIOJIb30BaHbI TAKXKe MOHOTpaUM, CTATbU M1 KOMMEHTApUU TaKUX
BEIYIINX 3apyOeXKHBIX I0PUCTOB-MEXIYHAPOIHUKOB, Kak: Bunkiep
¢doH Mopendennc I1. (Fepmanus), M. Uccan (Ppanuus), X. Kox
(I'epmanust), Y. Marnyc (I'epmanus), I1. Hopr (Anrnus), Firsching/
von Hoffman (®upimnr ¢pon Xoddpman, I'epmanus), G. Leflar (JTeg-
nap, CIIIA), G.C. Cheshire (Ox. Yemmup, Anrnus), K. Schwind
(IIBuna, ABCTpUs) U T. 1.



PASJEA I.  OBIUAS YACTb

1.1. lNMoHaTne, npegMmeT M cucrtema
MeXOYyHapO4HOro 4acTHOro npasa

Ilporpammuas annoranus

IToHsTHS MEXIYHAPOAHOTO YACTHOTO MpaBa C MO3ULIUU COBPE-
MEHHON IOPUINYECKOM HAYKU.

M3 ucrtopuu MexmyHapoaHOro 4acTHOTo IpaBa. OcoGeHHOCTH
pPa3BUTUSI MEXIYHAPOIHOTO YaCTHOTIO TpaBa B Poccum.

3HauYeHUE MOHSITUSI «TPAKIAHCKO-TIPABOBbIE» OTHOLLIEHYS B MEX-
JyHApOIHOM YaCTHOM TpaBe. MexXIyHapOoaHbIM XapaKTep 3TUX OTHO-
LLICHUIA.

ITpeaMeT MexXIyHApPOAHOTO YaCTHOTO Ipaga.

3agauu MeXIyHApOAHOIO YaCTHOTO MpaBa.

OCHOBHBIE UCTOUHUKH 1 TIPUPOJIa HOPM MEXITYHAPOJHOIO Yac-
THOTO MpaBa.

CoBpeMeHHas1 AeiiCTBUTEIbHOCTh U €€ (haKTOphbl, OKa3bIBalO-
II1E BIWSTHUE HA pa3BUTHE MEXIYHAPOIHOIO YACTHOTO IIpaBa.

CBs13b ¥ OTJIMUMST MEXIYHAPOAHOIO YACTHOTO MpaBa U MEXIy-
HapOJIHOTIO IyOJIMYHOTO MpaBa.

Cucrema HayYHOU 1 Y4eOHOM TUCUMITTMHBI MEXXIYHAPOIHOTO
YaCcTHOTO ITpaBa.



Pazgea I. O6mas yactp

Onopubliii KOHCIIEKT AeKUUH

TepMuH — MeXXIyHApOIHOE YACTHOE MPABO! BIEPBHIE MOSBUIICS
B IMTepaType, Hayke U mpakTuke B 1834 r. Hu B oTeuecTBEeHHBIX, HU
B 3apYyOEXHBIX MYOJIMKALMSIX IO CUX MOP HE CYILLIECTBYET €r0 €AUHOIO
omnpenenenus. CaMo Ha3BaHUE «MEXIYHAPOIHOE YaCTHOE TPaBO» B
MUpE SBJISIETCS CIIOPHBIM, B POCCUICKOM IpaBe, OMHAKO, OHO Hau-
Oosiee ymoTpeOUTEIbHO.

B oteyecTBeHHOI HayKe paccMaTprBaeMblii TEpMUH BBEACH B
obopoT B 1865 rogy npeacraButesieM KazaHckoi mkonsl H.IT. UBa-
HOBBIM B paboTe 0 MexXXIyHapoaHoi opucaukiuu. Heodbxonumo cka-
3aTh, UTO IopuandecKuii pakynpTeT KazaHCKOro yHuBepcuTeTa BHEC
OTPOMHBIN BKJIaJ B pa3BUTHE PYCCKOW UBUIMCTUKY T10J PYKOBO/I -
ctBoM JI.M. Meiiepa. OnHako ¢pyHAaMeHTaabHasl U JOCTaTOUHO OpH-
TrMHajJbHas1 pa3paboTKa IpeaMeTa U OCHOBHBIX BoripocoB MYII Gruta
CBsI3aHa C TPYAaMM TaKOTO «CBETUJIa» MEXIyHAPOAHOTO MpaBa noc-
nenHux gecatunetuit XIX Beka, kak @.D. MapTteHc. YUeHbIM OblIa
MPOBeIeHA YeTKas TpaHuIa MEXIY MEXIYHAPOAHbBIM MYOJIUYHBIM U
MEXIYHApOIHBIM YacTHBIM ITpaBoM. YueHuku ®.M. MapreHca (A.A.
IMunenko u A.H. Mannensiutam), a Takke B.A. KpacHoKyTcKuii,
M.W. bpyH nipoBeau aKTUBHYIO paboTy B obyactu MYII, usyyas He
TOJIBKO OT€UECTBEHHBII, HO M MHOCTPAHHBIIA OMBIT B HA3BaHHOI 00-
JIaCTU.

Ocob6eHHocTthio pazputusa MYII B Poccun, a mos:xe u CoBerc-
koM Coro3e CTajlo pa3rpaHUYeHUE MECTa U IPUPOABI MEXKIYHAPOIHO-
ro YaCTHOTO IIpaBa, YTO CBSI3aHO C OOPHOOM MEXKIY «LIMBUJIMCTUYEC-
KOI» U IMyOJIMIHO-TIPAaBOBOM KOHLEMIIUSIMH, a TAKXKE CMEXKHBIMU C
HUMMU UM CUHTETUYECKUMU KOHUENIUAMU. Paznuuue Mexmy HUMU
COCTOSIJIO (COCTOUT U MOHBIHE) B onpeneaeHuu npupoasl MYII, kak
YaCTHOIPABOBOU (BHYTPUTOCYAAPCTBEHHOM) NUCLUMITIMHBI UJIU CO-
CTaBHOW YaCTU HaJHALIMOHAJIbHOTO MEXXAYHApPOJHOTO TpaBa.

MexayHapoaHoe YacTHOE MPaBoO’>— CJIOXHBIN KOMIUIEKC Tpa-
BOBBIX HOPM, PETYJIUPYIOLINUX IPaxk1aHCKO-MIPABOBbIE OTHOLLIEHMS,
HMMEIOILINE MEXIYHAPOAHbINA XapakTep.

! International Private Law (ares.), Droit international prive (¢p.),
Intternationales Privatrecht (rem.), Derecho international privado (ucn.)
(30decb u danee npum. asm).

2 Bosbioit opuandeckuit coBapb. — M.: «MHpa», 1999. — C. 566.
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A.O. HMumakosa

B poccuiickoii fOKTprUHE MeXIyHapOIHbII XapaKTep OTHOILIE-
Hu, peryaupyembix MUII, Ha3bIBa€TCS HHOCTPAHHBIM 3JIEMEHTOM.

MexnyHapoaHbBIN XapakTep (UHOCMPAHHbII S1eMeHm) STUX Ipa-
BOOTHOILLIEHUI MOXET MPOSIBUTHCS, B YACTHOCTU, B TOM, UTO a) B
HUX YYaCTBYIOT MHOCTPAHILIbl, UHOCTPAHHbIE IOPUANYECKUE JIULIA U
MHOCTpPaHHBIE rocyaapcTBa; 0) OHM CBSI3aHbI (IOpUAUYECKUM (haK-
TOM) C TepPUTOPUEN IBYX WM HECKOJIbKMX FOCYIapCTB; B) OObEK-
TOM TaKUX ITPABOOTHOILLIEHUI SIBJISIETCS UMYILIECTBO, HAXOASIEecs 3a
TPaHULICH.

IToHsITHE «IpakIaHCKO-TIpaBOBLIe» oTHOLIeHUsI B MUII nmeer
ocoboe 3HaueHue. «I'paxxaaHcKo-npaBoBbie» oTHomenus B MYUII —
9TO HE TOJIbKO MMYIIECTBEHHbIE U CBSI3aHHbIE C HUMU HEUMYLIE-
CTBEHHBIE OTHOILIEHUSI, HO TaKXKe OTHOIIIEHUS, PETYJIMpPyeMble HOp-
MaMU CEMENHOTrO0, TPYAIOBOIO U npoleccyaipHoro npasa. Hopmer MUIT
PETYJIMPYIOT U OTHOIIEHUSI, BO3HUKAIOIIUE B XO/I€ MEXIYHAPOIHOTO
5KOHOMMUYECKOTO U HAYYHO-TEXHUUYECKOTO COTPYAHUYECTBA.

K npeamery MYUII oTHOCSATCS BOIPOCHI IT'pakaaHCKO-TIPaBOBO-
IO MOJIOXKEHMSI MTHOCTPAHLIEB, THOCTPAHHBIX IOpUANYECKUX JINLL (MHOT-
Jla TAaK>XKe KOMITAHUI ¢ MTHOCTPAHHBIM YYaCTUEM), TpaBa COOCTBEHHO-
CTHU, 00513aTEILCTBEHHOTO MpaBa (BHEIIIHETOPTOBbIE CAEIKHU, TOTOBO-
PBI MEXXIYHAPOAHOI aBTOMOOMILHON, BO3MYIIHOM, XKeIe3HOI0POXK -
HOM M MOPCKOI1 IEPeBO3KU, MEKIYHAPOIHbIE PACUEThI), aBTOPCKO-
ro, MaTeHTHOTO, CEMEMHOTO, HACJIeNCTBEHHOTO MpaBa, a TakXKe Tak
Ha3bIBaEMOTO MEXAYHApOIHOTO rPaKAaHCKOro Mpoliecca.

HUcroynnkamu MYII gBas10TCS KaK aKThl BHYTPEHHETO 3aKO-
HOJATEeIbCTBA, TAaK U MEXXAYHAPOIHbIE JOTOBOPHI. B 11€710M psifie cTpaH
MPUHSTHI OTAEJIbHBIE 3aKOHBI O MEXIYHApOIHOM YaCTHOM IpaBeE.

OcnosHnag 3anmagya MYII — pasperieHre KOUIM3UU (CTOJIKHO-
BEHMSI) MEXIY ABYMs MpPaBOINOpPSAKAMU, MO3ITOMY 3HAYMTEJIbHYIO
YacTh COCTaBJISIIOT TaK Ha3bIBa€Mbl€ KOJIM3UOHHbIE HOPMBI, YKa3bl-
Balolllne, MpaBo KaKoro rocyaapcTBa JOJDKHO ObIThb TPUMEHEHO K
JTaHHOMY MPaBOOTHOLIEHUIO, T. €. COAEPXKAIIlee OTCHIIKY K MpaBy Ka-
KOro-ja10o rocyaapcraa.

Bropyto yacte HopM MYII cocTaBasioT HOPMbI NPSIMOTO Jieii-
CTBMSI, HETTOCPEACTBEHHO PETYJIMPYIOIIME TPaXXIaHCKO-TTPABOBbIE OT-
HOILIEHUS MEXIYHApOIHOTO XapakTepa.

Ha pazeumue MYII okazviearom eausnue caedyoujue paxmopbl
COBpeMeHHOU 0elicineumenbHOCMU. 60-TIEPBBIX, 9TO UHMEPHAUUOHANU -
3ayus, rIodanu3auus Xo3saicTBeHHOU Xu3Hu. Ocobylo poJib 31eCh
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Pazgea I. O6mas yactp

WUTPalOT TPAaHCHALIMOHAJIbHbIE MOHOIIOJIMM; BO-BTOPBIX, 3TO PEIKOE
ycunexnue Muepayuu HaceaeHus BCIEICTBYE BOMH, BCIKOIO poaa KOH-
(GJIMKTOB, a TaKXKe C 1LIeJIbI0 TPYAOYCTPOMCTBA, MOJyYeHUsI 00pa3o-
BaHMSI; B-TPETbUX, HAY4YHO-MEXHUHECKULI hpoepecc.

B pa3Butun MexXayHapOIHOTO YaCTHOIO IIpaBa OOJIbIIYIO POJib
WUrpaeT ryMaHu3alys MeXIyHapOAHbIX OTHOIIEHUH, KOTopasi B 00Jia-
CTH TIpaBa nojiyyuia ohopmMiIeHME B INIOOATbHBIX TyMaHUTAPHBIX KOH-
BEHLIMSIX U COBPEMEHHBIX HALIMOHAJbHBIX KOHCTUTYLIMSIX U TIOCTaBU -
Jia B IEHTP BHUMaHUs BO BCEX TOCyIapCTBax yejaoBeKa, ero 3a00Thl,
MpaBa U CBOOO/bI TUUYHOCTH.

Mexncoynapoonoe uacmmuoe npago MecHo CeA3aH0 ¢ MeNCOYHAPOO-
HbIM NYOAUYHBIM NPABOM, 3TA CBSI3b MPOSIBISIETCS MPEXIIE BCEro TOT-
Jla, Korma B KauecTBe uctouHnka MYIT npuMeHstoTcs HOpMbI, chop-
MYJIMPOBaHHbIE EPBOHAYATILHO B KAYECTBE MTPAaBUJI MEXTYHAPOIHO-
ro J0ToBOpa, a 3aTeM TpaHC(HOPMUPOBAHHBIE B HOPMbI BHYTPEHHETO
3akoHogarenbcTBa. CBsa3b Mexxay MYIIT u MIIII nposiBisieTcs u B
ToM, uto B MYII ucnons3dyercs psia ooiux Havyan MITIT.

Ilepsoe omauuue MYII om MIIII xacaeTcsi caMOro CoIep>KaHUsI
perynmupyembix otHoleHuii. B MIIII rmaBHOe MeCTO 3aHMMAIOT I10JI-
TUYECKHE B3aMOOTHOILIIEHUS rocyaapcTBa, Toraa kak MYII perynu-
pYyeT YaCTHOIIPABOBbIE OTHOLIEHHS, KOTOPbIE UMEIOT MEXAYHAPO.I-
HbIA XapakTep.

Bmopoe omauuue — cyoneKThl OTHOLLIeHU. OCHOBHBIMU CYOBEK-
tamu MIIII sgBnstIOTCSI rocynapcTBa, a TakKsKe MEXToCyIapCTBEHHBIE
opranusanuu 1 Hauuu. B MYII xke 0CHOBHBIM CYOBEKTOM SIBISIETCS
He rocylapcTBO (XOTSI TOCYIapCTBO M MOXET BBICTYNATh B 3TOM Kaue-
CTBE), a OTAEJIbHbIE J1la — (PU3NYECKHE U IOPUIUIECKUE.

Tpemsbe omauuue 3aKiiroyaeTcs B ToM, 4to B MIIII posib ocHOB-
HOTO MCTOYHMKA PEryJMpOBaHUs OTHOLIEHWI UTpaeT MeXAyHapOI-
HbII J0rOBOP. B 0MHMX rocynapcTBax 10roBOpbI BXOJST B COCTaB IMpa-
BOBOW CHUCTE€MBbI IaHHOW CTpaHbl, 1 OHU JOJKHBI IPUMEHSTHCS He-
MOCPEACTBEHHO U UMEIOT TPUOPUTET. B Ipyrux — oHU MOTYT mpuMe-
HSIThCS JIMIIb MOCJIE TOrO, KakK 3TO OyneT B ompeaeieHHOW (hopme
CaHKILIMOHMPOBaHO rocygapctsoM. B MUII mexmyHapomgHbIE JOTOBO-
pbI TaKKe MMEIOT 00JIbIlIoe 3HaUYeHUe, HO He IPUOPUTETHOE; OoJiee
TUMIMYHBIMU SIBJISIFOTCS TaKM€ UCTOYHUKU KaK 3aKOHOJATEIbCTBO,
cyneOHasl 1 apOMTpakKHasl IIpaKTUKa.

MUII umeet u apyrue orimuus oT MIIII, oOycioBiaeHHEBIE, B
KOHEUYHOM cueTe, HEOAMHAKOBBIM XapaKTEpOM IpeaMeTa peryanpo-

_9_
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BaHUS (Pa3HBIN MTOPSIIOK pACCMOTPEHMS CITOPOB, PUMEHEHNE CaHK-
LIMA B CIy4Yae HapyllIeHUs MpaB U T. 1.).

Codepocanue MYII yciosno deaumcs Ha 00WYI0 U OCOOEHHYHO
yacmu. B Obuwyro wacms BKIIIOYAIOTCSI BOIIPOCHI, KAacalolIMecs: OHSI-
THS, TIpeaMeTa, coaepxkanusa MYII, mojioxxeHus 1 TEOpUU O HOpMax
U MeToaax, ucrounukax MYII, mpaBoBOM MOJ0OKEHUU CYyOBEKTOB
MUII (pusnyeckux 1 10pUaANIECKUX JIUIT), OCOOCHHOCTH IOJI0XKEHMUS
rocynapctBa Kak cyobekta MYII. B pamxax Ocobenroii vacmu oOIu-
CBIBAIOTCS BOIIPOCHI TIpaBa COOCTBEHHOCTH, MHOCTPAHHBIX MHBECTH -
LU, BHEITHEAKOHOMUYECKHUX CIEJIOK, MEXIyHAPOIHBIX pacueToB,
00s13aTeNNbCTB 13 puurHeHus Bpeaa. B Ocobennyro yacts MYII BkTiO-
YeHBI TTPO0JIeMbl MHTEJUIEKTYaJIbHOM COOCTBEHHOCTH, CEMEWHOTO U
HACJIEICTBEHHOTO TIpaBa, MEXIYHapOIHOTO TpaXkIaHCKOTo IIpoliecca
U TpeTeiickoro cyaa. Bee mepedncieHHbIe OTHOIIICHUST HETIPEMEHHO
OCJIOXHEHBI THOCTPAHHBIM (MEXIyHAPOIHBIM) 3JIEMEHTOM.

XpecromaTus

Panee monsatue MYII paccMmaTpuBaiochk Kak yCIOBHOE OOIIENpH-
HATOEe OOO3HaueHue. «MbI MOXeM IIPUMEHSTh 3TO YCIOBHOE 000-
3HAYeHME Ha TeX e OCHOBAHUSX, Ha KOTOPHIX COXpaHsIeM HEKOTO-
pble Apyrue TepMHMHBI, HallpUMep, TEPMUHBI «TpaXkIaHCKOe TIpa-
BO», «TPaXTAHCKMI IpOLecC», TaKKe MMEIOLINe IJIsS Hac YCJIOB-
HbIIA XapaKTep».

JLA. Jlynu. MexayHapomHoe yacTHoe ipaBo. — M., 1970. — C.35.

MexnyHapooHbIE «OTHOIIEGHMSI OOpeTaloT B CBOeM (PaKTUUECKOM
COCTaBe MHOCTPAHHBIN (MEXIyHAPOMHBIN) 3JIEMEHT, a BMECTe C HUM
BO3HUKAET U TaK Ha3bIBaeMbIl KOJUTM3MOHHBINM BOIPOC: TIPABO KaKo-
T'O TOCyAapCcTBa MOMJIEXKUT MPUMEHEHUIO K JaHHOMY OTHOILIEHUIO».

B.I1. 3BekoB. MexmyHapoaHoe yacTHOe IpaBo. Kypc nekumii. —
M., 2000. — C.10.

MUIT u MIIIT: «...BTu nBe mpaBOBbIE CUCTEMbI HE OTIEJIEHBI IPYT
OT Apyra pe3Koil pa3rpaHUYUTeNbHON JuHUeH. CyllecTBYET TecHast
CBSI3b MeX1Iy HopMaMu U uHcTUuTyTaMu MYIT u MIIIT».

M.M. borycnasckuii. MexayHapogHOe YacTHOE IpaBo. — M.,
1998. — C. 15.

«HaunonansHOe 3aKkoHOAaTeNbCTBO B o6act MYII neiicTByeT B mpe-
JieJlaX Kaxao0ro OTAEIbHOTO roCy1apcTBa U SIBJISIETCS Pe3yJbTaToOM pe-
U3l HOPMOTBOPYECTKOM (DYHKIIMU FOCYIapCTBEHHBIX OPraHoB...».

A.C. CkapunoB. MexnyHapoaHoe yacTHoe npaBo. — CI16., 1998.
—C.24.
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«MYIT Kak cOBOKYIMHOCTb HOPM, PETYJIUPYIOLIMX I'PakAaHCKO-TIpa-
BOBbI€ OTHOILECHHUS, UMEIOIINE MEXAYHAPOIAHBIA XapakTep, HE J0JI-
JKHO MPOTUBOPEYUTH OOIIETTPU3HAHHBIM MpuHLIMIaM MITIT».

MexnayHaponHoe nipaso / ITon pen. FO.M. Kosnocosa, B.U. Ky3-
HemoBa. — M., 1998. — C. 13.

Konrpoabubie Bonpocsi

1. Yro gBnsgercsa npenmeTrom MYIT?

2. Kakue otHo1eHus perympyoT HopMbel MUTT?

3. YTo Takoe MHOCTPaHHBIN 3JIeMEHT?

4. Ha3zoBuTe OCHOBHBIE TEHACHIINH Pa3BUTHS MEKIyHAPOITHOTO
YaCTHOTO TIpaBa.

5. Kakue nMy1iecTBeHHBIE OTHOIIEHUST PETyINPYIOTCSI HOpMaMU
MUII?

6. K10 MOXeT BBICTYHATh B KayecTBe cyobekToB MUTI?

7. B yeM niposiBisercs cBsizp MYUIT u MITIT?

8. B ueM cocrost otmuuss MYIT u MITIT?

9. KakoBnbl xapakTepHble ucrounuku MYII, otnuuatoiue ero
ot MIIIT?

10. Yto o3HayaeT MOHATHE «IPaKTAHCKO-TIPABOBEIC» OTHOIIIE-
Hus B MYTII?

11. YTo oka3pIBaeT BIMSIHME Ha cOBpeMeHHoe pa3sutre MYII?

12. daiite onpenenenue monsatus MYII.

13. Yto o3Havaet rymanuszamusg MYII?

14. KakoBa cucrema MYII? N3 kakux 371eMEHTOB COCTOUT 3Ta
crcreMa?

3agaun u ynpaxknenus

1. BoiOepuTe NpaBUIbHBIN BApUAHT OTBETA.

IIpaBurennscTBo CIIA obparunock B BTO ¢ mpock60ii co3maTh Tpe-
TEeWCKMI Cya IJIsT pacCMOTpeHMsT HoBoro 3akoHa EC Ha mpeameT cooTBeT-
ctBus Ypyrsaiickoit penakiuu [ATT 1993-ro roga B ¢BsI3U ¢ KPYITHBIMU
yOBITKAaMU psa aMepUKaHCKMX KommaHuii. Kakas oTpacip mmpaBa OymeT
peryImpoBaTh JaHHBIN CIIOP U IIpouenaypy ero paspeueHus? [louemy Brr
BBIOpaJIM TOT WM MHOM OTBET?

a) rpaxxJaHCKUM IpoLecc;

0) MexXayHapoaHOe MyOJUMYHOE IPaBo;

B) MEXIyHapOIHOE YaCTHOE MpPaBo.
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2. OTMeThTe, KaKOii U3 IepevyrcIeHHbIX (PaKTOPOB COBPEMEH-
HOW NEMCTBUTETBHOCTU OKAa3bIBAET OCHOBHOE BO3ICHCTBUE HA PA3BU-
tue MYIT:

a) UMILJIEeMEHTaLs;

0) MHTEepHALIMOHAIN3ALINS;

B) yHUpUKALNSI.

3. Ckaxure, B YeM cocTOMT ocHOBHOe oTianune MIIIT or MYIT:

a) B IIpeaMeTe;

0) B crtocobax pa3pelleHUs CIIOPOB;

B) B MEXIYHApOIHOM XapakKTepe.

4. Onpenenure, 4TO TaKO€ «MHOCTPAHHBINA 3JIEMEHT», BLIOpaB
MpPaBUJIbHBIM BApUAHT OTBETA!

a) XapaKTepuCTUKA MPaBOOTHOLIEHUIA;

0) xapaKTepMCTHKa IpaxkIaHCTBa;

B) XapaKTepUCTUKA HALIMOHAJIbHOCTH.

5. IloaTBepauTe WK OIPOBEPrHUTE MOJIOXKEeHUE 0 ToM, yTo MYII
SIBJISIETCSI CUCTEMOM TIpaBa, OTJIMYHOM OT HALIMOHAIbHBIX CUCTEM:

a) na;

0) HeT.

Bonpocor aas o6cy:xaenns na cemunape

1. KakoBbI OCHOBHBIE TeHAeHUIMN pa3suTsgs MUIT?

2. KakoBa npupoga Hopm MYII 1 ero mecto B cucteme rpana’?

3. KakoBsl ocobennoct MYIT kak orpacim npasa?

4. Kaxk mpoXoIuT COBEPIICHCTBOBAHNE W KOTU(UKAIINSI HOPM
MUII Ha HaMOHAJBLHOM YPOBHE?

5. Bo3moxxHo 1 pacimmpenne cdepsl aerictsusg MYIT Ha Koc-
MHYECKYIO 00J1aCTh, aTOMHYIO SHEPTeTUKY, CPEICTBA CBSI3N?

6. B yem, Ha Bamr B3IJIsIm, COCTOMT CETOMHST ITpoOIIeMa SKCTep-
PUTOPHATIHLHOTO TTPUMEHEHMST HAalIMOHAJTLHOTO IpaBa’?

7. Kakue B3IJIsIAbI OTEUECTBEHHBIX YISHBIX Ha TTPOOIEMBI MEXK-
JTYHapOTHOTO YacTHOTO TipaBa Bam m3BecTHBI? Kakoii Mo3uimm mpu-
JIepxuBaeTech BhI 11 mouemy?

8. Kak mmporcxoait mpoliece CTaHOBJICHUSI U Pa3BUTHS POCCHIA-
CKoi1 noxktpuHsl MYIT?
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OCHOBHbIe INMOHATHA

TPpaXAaHCKO-MPABOBbIE OTHOLLIEHMS;
TYMaHU3al1sl MEXIYHapOIHbIX OTHOLIEHU;
UMYILECTBEHHbIC (HEMMYILIECTBEHHbIE) OTHOLLIEHMUS;
UMIUIEMEHTALIUS;

WHOCTPaHLIbI;

WHOCTPaHHbIE IOPUINYECKUE JINLIA;
WHOCTPAHHBIN (MEXXAYHAPOIHBII) 37IEMEHT;
WHTEepHALIMOHAIU3ALIVS;

ucrounuku MYIT;

KOJUTU3VOHHBIE HOPMBI;

MexXIyHapoaHoe yacTHoe mpaso (MYII);
MEXXIYHAPOIHBIMA rpaxk IaHCKUI MPOLIECC;
MEXIyHapOIHbIE€ JOTOBOPHI;
MexXnyHapoaHoe IyoauuHoe mmpao (MIIII);
MUTIpaLus;

Hay4YHO-TEXHUYECKUI IIPOrpecc;

HOPMBI IIPSIMOTO JE€UCTBUS,

HOPMbI MEXXAYHapOIHOTO YaCTHOTO TpaBa;
obmacte MYIT;

npeaMmeT peryaupoBaHus MYIT;

CyOBEKTHI OTHOILLIEHUIA;

YaCTHOIPaBOBbIE OTHOLLIEHMUS.

|

Autepatypa, pekomengyemass K H3yUeHHIO

1. borycnasckuiit M.M. MexxnyHaponHOe YacTHOE IpaBo. — M.,
1998.

2. bparunckuiit M.M. O nipupoae MexXayHapOJHOTO YaCTHOIO
rpara. [1pobeMbl COBEPILIEHCTBOBAHMS COBETCKOTO 3aKOHOIATE ILCTBA.
Tpyost BHUMC3. Brim. 24. — M., 1982.

3. I'anenckas JI.H. MexnyHaponHoe YacTHOe paBo. — JIeHuHr-
pan, 1983.

4. 3BexoB B.I1. MexnyHapogHoe yacTHOeE I1paBo. Kypc jiekiuii.
— M., 2000.

5. Uccag M. MexayHapoaHoe 4yacTHOe IIpaBo (1ep. ¢ dp.). —
M., 1989.
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6. JIykamyk M1.1. MexaynapomHoe npaBo. O61iast yacts. — M.,
1998.

7. JIyau JI.A. MexnyHapogHoe YacTHoe npaBo. — M., 1970.

8. JIyuu JI.A. Kypc MexxayHapoaHOro yacTHoro Ipasa. O01as
yacTtb. — M., 1973.

9. JIyuu JI.A., MapsiiieBa H.U., CanukoB O.1. MexayHapo-
HOe yacTHoe mpaBo. — M., 1984.

10. MexxnyHapomHoe yactHoe ipaBo / Ilox pen. K.I'. MaTBeeBa.
— Kues, 1985.

11. MexnynaponHoe nipaBo / ITox pen. FO.M. Konocosa, B.U.
Kysuenosa. — M., 1998.

12. ITeperepckuii U.C., KpbuioB C.b. MexxayHapogHOe YacTHOe
mnpaso. — M., 1959.

13. CkapunoB A.C. MexnyHaponHoe yacTtHoe IipaBo. — CII6.,
1998.

14. Firsching/von Hoffman, Internationales Privatrecht, 4. Aufl.:
JuS — Schriftenreiche, Heft 18, 1995.

15. Schwind K., IPR. — Wien, 1990.

1.2. NICTOYHUKN MeXAyHapOaHOro
4aCTHOro npasa

Ilporpammuas annorauus

[ToHsiTHe UCTOUHMKA MpaBa B o01Ieil Teopur npasa. Crnieludu-
Ka MCTOYHWKOB MEXIYHApOTHOTO YaCTHOTO MpaBa, UX JBONCTBEH-
HOCTb.

Buapl NICTOUHMKOB MEXKIyHapOTHOTO YacTHOTO TipaBa. [Ipropu-
TET OIpeAeICHHBIX BUAOB UCTOYHNKOB MEXIYHApOIHOTO YaCTHOTO
TpaBa B pa3IMYHEBIX CTPaHaXx.

MexxnyHapomHbIe TOrOBOPEL. BUIBI MeXXIyHAPOIHEBIX JOTOBOPOB.
Cdepbl X TpUMEHEHNS.

TpanchopMalrs MeXIyHAPOIHBIX JOTOBOPOB B HAITMOHATILHOE
3aKOHOIATEILCTBO. MarepuaabHas 1 popMaiibHas TpaHChOpPMAaIINH.
Ipstmoe nmeficTBrE MEeKIyHApOTHEBIX JOTOBOPOB. MMIIeMeHTaITs.
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BuyTtpeHHee (HalLlMOHaIbHOE) 3aKOHOHATeNbCTBO. CTpyKTypa
BHYTPEHHETO 3aKOHOmaTea5CcTBa PD.

3HayeHue CyaeOHOM MPaKTUKU U ee MpUMEeHEHHE B CTpaHax
AHIJIO-CaKCOHCKOM Y KOHTUHEHTAJIbHOM MTPaBOBbIX cUCTeM. CyllIHOCTb
CyleOHOrO IpeleaeHTa.

ApOutpaxHas mpakTHKa B MeXXIyHapoaHoM IToHuMaHuu. Cy-
neOHast U apouTpaxKHas MpakTUKa B KAYeCTBE UCTOYHUKA MEXIyHa-
POIHOIO YaCTHOIO IIpaBa B POCCUMCKON MPAaBOBOU JOKTPUHE.

OOblyay KaK UCTOYHUKU MEXIYyHapOJHOTO YaCTHOIO IpaBa.
MexnyHaponHsie oobryarn. UHKOTEPMC. OGbluan n1ej1oBoro 000o-
pota B P®. ToproBbie OOLIKHOBEHUSI.

OnopHblil KOHCTIEKT AeKIMH

B ropumnueckoit HayKke, KOTIa pedyb UaeT 00 HICTOYHHKAX Mpa-
Ba, IMCIOT B BUIY (hOpMbL, 8 KOMOPBIX GbIPANCEHA MA UAU UHAS NPABO-
6as Hopma. ICTOUHVMKM MeXIyHAPOIHOTO YACTHOTO IpaBa MMEIOT
oIpeielIeHHYI0 cielInuKy. B 06;1acTH MeXXIyHAPOIHOTO YACTHOTO
MpaBa OYeHb OOJIBIIIOE 3HAYECHHE TTPUIACTCS TeM IPAaBOBBIM HOPMaM U
TIpaBHJIaM, KOTOPBIE TIPEIYCMOTPEHEI B pa3IMYHBIX MEXKIYHAPOIHBIX
JIOTOBOpAX M COTJIAIICHUSIX.

Brimensiercs yeThipe OCHOBHBIX BHIa NICTOYHUKOB B MEXIyHA-
POIHOM YaCTHOM TIpaBe:

1) MexxayHapoaHbIe JOTOBOPBDI;

2) BHyTpeHHee 3aKOHOIATETbCTBO;

3) cyneOHasi 1 apOUTpaKHasl IPaKTUKa;

4) oObryau.

MexayHapoaHoe YacTHOe TTPaBoO KaK CCTeMa HOPM XapaKTe-
pU3yeTcs oIpeaelIeHHBIM CBOec0Opa3ieM NCTOYHUKOB, PETYINPYIO-
IINAX MOITaJaolIre MO ero AeHCTBUE 00IeCTBeHHBIE OTHOIIIEHUS.
TpamuIIMOHHBIM JIJIST OTeYeCTBEHHOM HAYKM BBICTYITAET MOJOKEHHE O
JTBOMCTBEHHOCTY HCTOYHMKOB MEXXIYHAPOIHOTO YACTHOTO TIpaBa, 4To
BBIpaXkaeTcsd B MX JIEJICHUW Ha MeXXIyHAapOIHbIe Y HAITMOHAJIEHBIE (B
YaCTHOCTH, MoA0OHBIe naey BbicKasbiBad M. D. Maprenc, A.H. Ma-
kapoB, B.M. Kopeuxkuii, U.C. Ilepetepckuii, JI.A. JIlynu, M.M. bo-
rycnaBckuii, P.A. MrwonepcoH, u ap.). K MexayHapoaHbIM UCTOUYHU-
KaM TIPUHSITO OTHOCHUThH TOTOBOPHI M 00bIYaN, K HAITMOHATbHBIM —
BHYTPUTOCYIApCTBEHHBIN (HAIMOHAJIBHBIN) 3aKOH (BKITIOYast ¥ O -
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3aKOHHBIE aKThl), a IPUMEHUTEbHO K MPAKTUKE Psiia COOTBETCTBY-
IOIIUX TOCYIApCTB — CyneOHOoe pelleHre (IpeLeaeHT).

VnenabHblid BEC MICTOYHMKOB MEXKIyHAPOAHOIO YACTHOT'O MIpaBa B
Ppa3HBIX TOCyAapcTBaxX HeoguHakKoB. KpoMe Toro, B OQHOI 1 TOI Xke
CTpaHe B 3aBUCMMOCTHU OT TOT'0, O KaKHUX MTPAaBOOTHOLIEHUSX UAET peyb,
MPUMEHSIIOTCSI HOPMBI, COIepXKaIlMECs B PA3JIMYHBIX UICTOYHUKAX.

B otHomeHusix Poccuu ¢ nipyrumu cTpaHaMu BO3pacTaeT 3Have-
HUE MEXIyHapOAHOTO JOroBOpa KaKk UCTOYHUKA MEXIyHApOIHOTO
yacTHOro npasa. Hopmbl, cchopMysiipoBaHHbIE MEPBOHAYATILHO B MEX-
JIyHapOJHOM JOTOBOpE, MPUMEHSIOTCSI B 3TUX OTHOILEHMSIX Yalle,
4yeM HOPMbI BHYTPEHHET0 3aKoHoaaTenbCcTBa. Jlig Poccuun Kak npaso-
npeemHuka CCCP coxpaHuiu cBoe AefCTBUE MEXIyHapOIHbIE JOIO-
BOpb&I, 3aKmtoueHHbIe paHee CCCP, eciiu He ObLI0 OOBSIBIIEHO O IIpe-
KpalleHWM JeWCTBUS TAKMX I0TOBOPOB. DTO OTHOCUTCS KakK K MHOTO-
CTOPOHHUMM, TaK U K JBYCTOPOHHUM J0oroBopaM. Tak, 3aKJIt0YeHHbIE
CCCP poroBopsl 00 0Ka3aHMM MPaBOBOI ITOMOILLM MO TpakKIaHC-
KUM, CEMEWHBIM M YTOJOBHBIM AejaM SIBJISIOTCS IBYCTOPOHHUMM
noroBopamu. K 1ByCTOpOHHMM 10TOBOpaM Tak>K€ OTHOCSATCS MHOTO-
yrcaeHHbIe cornaiienus Poccuu (a panee CCCP) no Bompocam rpax-
JTAaHCKOTO Mpoliecca, COUAIbHOTO O0ECIIeUeHM s, TOPrOBbIX OTHOLIE-
HUM, comTallieHusI 00 n30eXKaHUU TBOMHOTO HAJI0roo0JIOXKEHUs, 00
OXpaHe MHTEJUIEKTYaJIbHOM COOCTBEHHOCTH, TPAHCIIOPTHBIE COIJIallle-
HUS U MHOTHE JpyTrue.

MexXayHapoaHO-NPaBOBOi TOroBOp — OCHOBHas (hopMa yHU-
(hvkalMu HaMOHAJILHO-MIPABOBBIX HOPM Pa3IMYHbBIX TOCYIAPCTB (Ma-
TepUAIbHBIX WKW KOJJIU3MOHHEIX). OIHAKO TP 3TOM HEOOXOAUMO
YTOUHUTh, YTO MEXIYHAPOAHBII TOrOBOp pPEryIMpyeT 3aTparuBae-
MbI€ OTHOILLIEHUS He MPSIMO, a OITIOCPeA0BaHHO, Oarogapst MexaHU3-
MaM TpaHCchOpMalMM COAEPKAIIMXCS B HEM TTOJOXEHUI B HOPMBbI
BHYTPUTOCYIapCTBEHHOIO mpasa. Tak, rmojoxeHue 1.4 c¢1.15 KoHcTu-
Tyt P o ToM, 4To 001N pM3HAHHbBIE TPUHIIUITEI 1 HOPMBI MEK-
IYHApOIHOTO TIpaBa, a Takxke MeXKIyHapoaHbIe 1oroBopsl P® sBis-
IOTCSl YacThl0 TPaBOBOil cucTeMbl PM®, BBICTYMaeT «reHepalbHOM»
TpaHc(hOpMaLIMOHHON HOPMOI1, KOTOpasi o0ecIieurBaeT coOII0neHIE
MpaBuJ, COAEPXKAIIUXCI B IOTOBOPE BCEMU CyOBEKTaMU HALIMOHAJb-
Horo npasa. CXoAHbIe MOJIOXKEHUS CONEPXKATCI B KOHCTUTYLIMSIX IPY-
rux rocygapcts (Bennkoopuranuu, I'epmanuu, CIHA, @panuuu u
T. A.). CoOOCTBEHHO IrOBOpPsl, IPUHIUIINAJIBHON 1 OCHOBHOI IOPUIN-
YeCKOoil 00513aHHOCTBIO JII0OOI0 rocyIapCcTBa-y4acTHUKA 10 BCSIKOMY
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MEXITyHApOIHO-TIPAaBOBOMY COIVIAIIIEHMIO SIBJISIETCS 00ecIieueHUEe BCeMU
MOCTYITHBIMM TOCYIApCTBY CPeIACTBAMM TOTO, YTOOBI COOIIONAINCH
TTOJIOXKEHUST 3aKJIFOUEHHOTO TOTOBOpa. B peatbHOCTH UCTIOTHEHHUE TO-
CyIapCTBOM CBOMX MEXIYHAPOTHO-TIPABOBBIX 00513aTEIbCTB OCYIIIE-
CTBJISIETCSI UMEHHO B HAaIlMOHAJILHO-TIPABOBOM cdepe 3a cueT mame-
puanvroli (B IpOTUBOBeC (hOpMaIbHOI) mpancghopmayuu, T. €. IIyTeEM
CO3IaHMS KaKUX-TM00 CTIeIIMaIbHBIX OPIraHOB WJIM MX YIIPa3THEHMSI,
WU3IaHMS WK OTMEHBI COOTBETCTBYIOIIMX aKTOB, IIPUBEIECHUS B CO-
OTBETCTBHE C COAEPKAaHUEM U 1LIeJIIMU JOTOBOpa BHYTPEHHETO Tpa-
BOTIOpsIIKA B 1IeJIoM, U T. A. IlepedyeHb U XapakTep TaKUX CPEICTB
UMITIEMEHTAIlMM MEXIyHapOIHBIM IIPaBOM He OIpenesieH, TakK Kak
3TO 00J1aCTh UCKIIIOUUTEILHO BHYTpUTOCYIapcTBeHHas. [1ox ummuie-
MeHTan|el TPUHATO MOHUMATh (AKTHUYECKYIO PeaIM3aluio MEXKIY -
HapOIHBIX 0053aTeILCTB HA BHYTPUTOCYIAPCTBEHHOM YPOBHE.
BHyTpeHHee 3aKOHOJATEJBCTBO — 3TO OJMH M3 OCHOBHBIX MC-
TOYHHMKOB MEXXIyHAPOIHOIO YacTHOTO IpaBa B PM. B Hero TpanuiiioH-
HO BKJIIOYAIOT KaK (pemepasbHbIe 3aKOHBI, TaK 1 3aKOHBI CYOBEKTOB
P®, a Takke moa3aKOHHBIE aKThl OPTAaHOB TOCYIapCTBEHHO BJIACTH.
Ocoboe 3HayeHue a1 MEKAYHAPOIHOIO YACTHOTO IIpaBa UMEIOT MOJIO-
xkeHust Koncturyuuu P®: o BKIIIOUEHNHM B MPaBOBYIO cucremy PO
0O0IIIeTPU3HAHHBIX TPUHIIMIIOB MEXIYHAPOIHOTO ITpaBa U MEXXIyHa-
POIHBIX TOTOBOPOB, a TAKXKE O IIPUMAaTe MPaBUJI MEXXIYHAPOIHBIX 10-
roBopoB (1.4 cT.15). BaxxHbI TakzKe MOJIOXEHMS O TIpaBe Ha OCYILECTB-
JICHME NPpeANpUHUMATEILCKON U MHOM, HE 3aIIPELIeHHON 3aKOHOM,
9KOHOMUYECKOM nesareabHoCcTH (1.1 ¢1.34), 0 moamep:KKe KOHKYpeH-
LIMM 1 CBOOOJIe SKOHOMUYECKOI1 nesateibHOCTH (11.1 cT.8), 00 oxpaHe
3aKOHOM YaCTHOM cOOCTBEHHOCTH (CT.35), 0 IIpaBaX MHOCTPAHHBIX IPaXK-
JlaH 1 BO3MOXXHOCTH JBOMHOIO rpaxaaHcTsa (cT.62) u ap.
HeobxomuMmo ckaszaTh, uTo B Poccum, B OTiMuMe OT MHOTHX
3apy0exXHbIX TocyaapcTB (Hanpumep, ABctpuu, IlBeinapun, BeHr-
puu, ITonbiiu, Typuun), He IPUHUMAJICS CIIELUMATbHBIA 3aKOH O
MEXIYHapOIHOM YaCTHOM IIpaBe, a MMEETCs 1eJIbIi psia 3aKOHO A -
TeJbHBIX aKTOB, COAEPXKAIIIMX HOPMBI B 3TOl 00macTu. K Takum ak-
TaM OTHOCSITCS, B YacTHOCTH, 3aKoH «O rpaxmaHcTtee P®» 1991 r.,
3akoH «O mpaBOBOM IIOJIOXKEHUU MHOCTPAHHBIX rpaxaaH» 1981 r.,
OcHOBHBI TpaxmaHckoro 3akoHomatenbcTBa 1991 1., 'K P®, CK
P®, ITIK PCDCP, AIIK P®, 3akoH «O rocynapcTBEHHOM pery-
JIMPOBAaHMU BHEIITHETOPIOBOM AesTeabHOCTU» 1995 1., 3akoH «O0 nHO-
CTpaHHBIX MUHBeCTULIMSAX» 1999 ., 3aKoH «O MeXIyHapOAHOM KOM-
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MepueckoM apouTpaxe» 1993 r. 1 MHOTHE Ipyryie 3aKOHbI 1 Moa3a-
KOHHBIEe aKThl. HOpMBI MeXXITyHapOIHOTO YaCTHOTO TIpaBa colepKaT U
HEKOTOphIe 3aKOHBI OOIIETO XapakTepa, Harpumep, 3akoH «O0 aB-
TOPCKUX M CMEXKHBIX ITpaBax» U T. 1.

3HaMeHaTeIbHBIM COOBITHEM CTAJIO IIPUHSTHE BCTYIAIOILIETO C
01.03.2002 r. cneunanusupoBanHoro paszaena 'K PO «MexayHapon-
HOE YaCTHOE IIpaBO», KOTOPbI COAEPKUT 38 cTaTeld.

B psine ctpan 3anaga He3HAYUTEJIbHOE KOJIMYSCTBO 3aKOHOIA-
TEJIBHBIX HOPM B 00JIACTH MEXIYHAPOIHOTO YaCTHOTO TIpaBa CBA3aHO
C TeM, YTO TaM OTPOMHOE 3HaUCHUE UMEET TPeTHid BHA ICTOUHIKOB
MEXIyHapOIHOTO YaCTHOTO TIpaBa — cylaeOHas U apOMTpazKHas MpaK-
KA. [Tox cynmeOHOI MTPaKTUKOM TTOHUMAIOTCS TIPOBOIUMBIE PEILICHIS
cyzei mo KakoMy-JIM00 IIPaBOBOMY BOIIPOCY, MMEIOIINE OTIPEIeIIsTIO-
1Iee 3Ha4eHNe TIPYU PaCCMOTPEHUM B CylIaX aHAIOTMYHBIX BOITPOCOB.
DTOT UCTOYHUK TIpaBa XapakKTepeH IS psiaa ToCcyIapcTB, IpUYeM B
HEKOTOPBIX M3 HUX OH SIBJISIETCS OCHOBHBIM. Takoe TMoJI0oXeH!e e
cyliectByeT B Benukobputanuu u yactuuHo B CIITA. B Benukoopu-
TaHWM JEHCTBYET CHCTEMA CYIeOHBIX MPELIEACHTOB.

Cywnocms cyoebHo2o npeyederma COCTOUT B IIPUIAHNN HOpMa-
TUBHOTO XapaKTepa pelleHHIO Cyla 10 KOHKpeTHOMY Aenry. st mpu-
3HaHUS CyIeOHON MPaKTUKM MCTOYHWKOM IIpaBa, TO €CTb MHBIMU
CJIOBaMU IIJISI TOTO, YTOOBI CyneOHOE pellieHHe MPUPaBHATD K 3aKOHY,
HEeoOXOAMMBI HaJTMYMe He3aBUCUMOTO Cyla M BEICOKUI TTpodeccro-
HaJIbHbIA YPOBEHb CYIECH.

CynebHoe pellieHue (IIpeLeaeHT) KaK OTAeAbHbINA BUI UCTOY-
HUKOB MEXIYHApOIHOIO YACTHOTO IIpaBa He MPEACTABISAECT OCOOBIX
TPYIHOCTEN B CMBICJIE KBAJIM(MUKALIMU €r0 B KayeCcTBE TaKOBOTO,
€CJIM 9TO KacaeTcs MPaKTUKKM TOCYyIapCTB, YCTOMUYMBO CJICIYIOIINX
CHCTeMe «OOIIEero MpaBa», a TAaKKe psAga KOHTUHEHTAJIbHBIX CTPaH
(®paunus, 'epmanust, Benrpust u 1. 1.). s cutyauuu B Poccuu B
5TOM IIJIaHE XapaKTEepHO TO, YTO CylaeOHOe pellleHre He MPU3HAETCs
HWCTOYHMKOM TIpaBa Jie-10pe, XOTs Ae-(PaKkTo OHO TAKOBBIM SIBIISIETCS
u nnoctaHoBlieHus1 [1nenymo BC P® u BAC P® o6s13aTenbHEI 11
HIDKECTOSIINX CYIOB COOTBETCTBYIOIIETO 3BeHA CyAeOHOM CHUCTEMBI.

ITon apouTpazxKHOil MPAKTHKO# B 00J1ACTU MEXIYHAPOIHOTO Ya-
CTHOTO TIpaBa MTOHUMAIOTCS He MPAaKTUKA TOCYIapCTBEHHBIX Cyne0-
HBIX OPTAHOB, a APAKMUKA mpemeickux cydos, npaKkmuka max Ha3ol-
8aeM020 KoMMep1ecKo2o apoumpaica.
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MexayHapoanbie 00b9aM, OCHOBaHHbBIC Ha MTOCIeI0BATETEHOM
U JUTUTEILHOM TIPUMEHEHNH OTHUX U TeX XK€ TIpaBWJI, Hallla JOKTPH-
Ha ¥ MpaKTHKa PacCMAaTPUBAIOT B KAYECTBE NCTOUHUKOB MEXIyHa -
POIHOTO IMyOJMYHOTO, a TAKXKE MEXIYHAPOIHOTO YaCTHOTO TIpaBa.

OO0br9an — 5TO MpaBUiIa, KOTOPBIE CIOXWINCH JaBHO, CUCTE-
MaTUYECKHU TIPUMEHSIIOTCSI, XOTS U HUTIE He 3a(UKCHUPOBAHBI. DTUM
00BIYail OTJINYAETCSI OT HOPMBI 3aKOoHA. OObIYau, B OCHOBE KOTOPBIX
JIeXKaT IPUHIIUIIBI CYyBEPEHUTETA U paBEHCTBA FOCYIApCTB, 00s13aTeIbHBI
IUUIST BCEX CTpaH; Apyrue oObldan 00s3aTeIbHbI 111 TOTO WUIM WHOTO
rocyJapcTBa B cilydyae, €CJIi OHU B KaKoii-11ubo opMe ImpU3HAHBI
5TUM TOCyIapcTBOM. Bormpoc o mpu3HaHMM MeXKIyHapOIHOTO OObIYast
Kak uctouHnka MYII B npuHLMIIE pellIaeTCsl aHAJIOTMYHO IIpU3Ha-
HUIO UICTOYHUKOM MexXIyHapoaHoro gorosopa. 'K P® B c¢t.5 BBogut
TIOHSITHE «00bIYAl 1eJ0BOr0 000pOTa», IO KOTOPHIM ITOHUMAETCS
CJIOXUBILIEECS U ILIMPOKO IIPUMEHSIEMOEe B KaKO-IM00 00JIaCTH Mpe/-
MIPUHUMATEILCKON NeSITeIbHOCTH IPABUJIO TTOBEACHMS, HE TIPEAyC-
MOTPEHHOE 3aKOHOAATEIbCTBOM, HE3aBUCUMO OT TOT0, 3a(DMKCHUPO-
BaHO JIX OHO B KAKOM-JINOO TOKYMEHTE.

MexnyHapoaHbI KOMMEpPUYECKU apOuTpakHbIi cya npu Top-
roBo-1pomebiiieHHo#i nanate (MKAC npu TIIIIT) B cooTBeTCTBUU C
3aKOHOM O MEXAYHApPOIHOM KoMMepueckoM apoutpaxke 1993 roma
(.3 ct.28) u cBouM PermameHntom (a63. 13) yuuThIBaeT TOProBbIe
00BIYaM, MPUMEHSIEMBbIE K KOMMepuecKoii caenke. [1pu 3ToM OH TIpu-
MeHseT He Tojibko MHKOTEPMC!, koTophle TToayiexaT UCIOJIb30-
BaHUIO NIPU HAJIMYMM CCHUIKM Ha HMX B KOHTpaKTe, HO M OObIYaH,
IIUPOKO PacIpoCTpaHeHHbBIC B MEXKIYHApOIHOI TOPTrOBIIe, O KOTO-
PBIX CTOPOHBI JOJIKHBI OBIJIM 3HATDH, BKJIIOUAsi B KOHTPAKT 3TOT TOP-
TOBBIA TEPMUH.

OT 00BIYaeB CIIeAYeT OTANYATh OOBIKHOBEHHS, CKJIAIBIBAIOIIINEC-
csl B IIPaKTUKE TOPTOBBIX CHEIOK M oIpeaensiomme ux neramd. C
TOPTOBBIMU OOBIKHOBEHUSIMU TIPUXOIUTCSI CTAJIKUBATBCS B 00JIaCTH
MOPCKUX 1epeBo30K. OHM MPaKTUKYIOTCSI, HanpuMep, B opTax. OObIK-
HOBEHMSI MOTYT PETyJIMPOBaTh B3aUMOOTHOIIEHUSI CTOPOH TOJIBKO B
TeX CyJasx, KOTAa CTOPOHBI B TOM WU MHOW (opMe TMpU3HAIN
HE00XOIMMBbIM IIPUMEHEHNE OOBIKHOBEHMI KaKOIr0-I1100 IIopTa.

' UHKOTEPMC — IlpaBuia TOJKOBaHUSI TOPTOBEIX TEPMHUHOB
«MexxmyHapoIHbIe TOPTOBBIC TEPMUHBI».
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XpecromaTus

«Ilomasasiomee 6oapmmHCTBO HOpM MUII co3maercst rocymapcTBa-
MU UM MEXIPaBUTEJIbCTBEHHBIMU OPTaHU3ALMSIMU U 3aKPETUIeHbI
B JOTOBOpax WJIM YHUMULUUPOBAHHBIX KOAEKCaX, MpaBUiiax, PyKo-
BOJICTBAaX, HACTABJIEHUSAX U T.J. DTU HOPMbl UMILJIEMEHTUPYIOTCS,
Kak MpaBWJIO, MMOCPEJACTBOM MPUMEHEHUSI OCHOBHBIX MOJIOXEHUM CO-
OTBETCTBYIOIIMX OTpacjeil ImpaBa (IpaXkIaHCKOTo, CEMEMHOro, Tpy-
JIOBOTO, TPEANPUHUMATENLCKOTO, MpoleccyaibHOrO U ap.) OToX-
nectBieHue xxe MYII ¢ rpaxkmaHCKUM WM KOJUIM3UMOHHBIM IIPaBOM
(a TakMe MHEHUS BCTPEYAIOTCS B 3apy0eKHOM M pOCCUICKON JIUTe-
patype) aumaer MYII kayecTBa MeXIyHApOTHOTO IIpaBa M CBOIUT
ero K KOHIJIOMepaTy y4eOHOW NUCUMUIUIMHBI «['paxkmaaHckoe u Top-
roBO€ MPaBO 3apyOeKHBIX CTPaH».

MexnayHaponHoe rpaBo / [Tox pen. K.A. beksireBa. — M., 1999.
—C.79.

«MexnyHapoaHO-MpaBoBasi HOpMa He MOXET MUMETb CUJIbl B cepe
BHYTPUTOCYAapCTBEHHO! 0e3 TpaHchopMalluu B HOPMY BHYTPHUIO-
CyAapCTBEHHOTO MpaBa. ToOJbKO B 3TOM Cilyyae MeXIYHApOIHbI 10-
TOBOpP, CO3JAIOLIMI 00513aTeNIbCTBA JJISI 3aKJIIOYMBUIMX €ro Tocy-
JapCTB, MOJIyyaeT AefCTBUE BHYTPU CTpaHbl U CTAHOBMUTCS 00s13a-
TEJbHBIM TaKKe JUISl TPaKIaH UM OpraHu3aluii».

MexnyHaponHoe yactHoe npaBo / [Tog pen. H.. MapslieBoii.
— M., 2000. — C. 23.

«......TOCYIAPCTBO KaK OBl JABAXIBI «IIPOIYCKAET> MEXIYHAPOIHBII
JIOTOBOP Yepe3 CBOIO BOJIIO: MEePBHI pa3, KOraa OHO B TOM MJIM MHOM
dbopme cornmamnraercs Ha IOPUINIECKYIO 00SI3aTEIBHOCTD IUISI CeOsT
MAHHOTO JOTOBOpa (IyTeM MOAIMCaHUs, paTU(hUKAIIUN, TIPUCOEIH-
HEHMS U T.11.), @ BO BTOPOM — TOCPEICTBOM TpaHCHOpMAIUU 10~
JIOXXEHHWI MEXIyHapOTHOTO TOTOBOPA B HAIIMOHAILHOE TIPABO».

JL.II. Anydpuea. MexayHaponHoe yacTHoe IpaBo. OOimas
yacte. T. 1 — M., 2000. — C. 149.

«OcobeHHO YacTo IpUMEHsEMBIEe B cepe MeXIYHApOTHOTO XO3SIii-
CTBEHHOI'O0 00OpOTa O0OBIYam — 3TO OOBIYAaM MEXAYHAPOIHOM TOp-
rosiau. Besgkuit pa3, korma pedb MIET O MEXIYHAPOTHOM OObIYae B
acrekTe MCTOYHMKA MEXIyHapOMHOTO YaCTHOTO IpaBa, HEOOXOmM-
MO UMETH B BUILY, YTO OH JOJIKEH OBITh «OCBOEH» TOCYIApCTBOM, T. €.
MpU3HAH UM B COOTBETCTBUM C KPUTEPUSMU, CBOMCTBEHHBIMU KBa-
JduKanuu ooblYas Kak TAKOBOTO B KAYeCTBEe MCTOUHMKA MPaBa».

JLLA. JIyau. Kypc MexnyHapomHoro yactHoro Ipasa. O61mas
yacth. — M., 1973. — C. 118.
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«Takum o6pazoM, AJIsI UCTOYHUKOB TMpaBa (MeXIyHApOJHOTO YacT-
HOTO IpaBa O0COOEHHO) XapaKTepHO C OMHOW CTOPOHBI, pa3TpaHM-
YeHue, a ¢ Apyroil — covyeraHue HopMbl MpaBa KaK BHELIHETO €ro
BBIpaXeHUs (BHYTPUTOCYIApCTBEHHOTO 3aKOHA, MEXIyHapOITHOTO
JIOroBOpa U Mp.) U crnocoda NpuaaHus rocyaapcTBOM JaHHOMY Tpa-
BUJTY TTOBEIEHMSI IOPUIMISCKOM CHIIBI. TeM caMbIM TPETHil 3JIeMEHT
TTOHATHSI «HOpMa TIpaBa» — BJACTHasI 00eCIeYeHHOCTh COOIome-
HMSI — elIBa JIU He 0oJiee BCETo MPOSIBISIETCS MMEHHO B MICTOYHHMKAX
MEXIYHAPOIHOIO YaCTHOTO MpaBa».

JL.LI1. AnydpueBa. MexayHapoqHoe yacTHoe MpaBo. OO1as
yactb. T.1. — M., 2000. — C. 125.

«JIoOKTprHA He paccMaTpUBaeTCs y HAaC B Ka4eCTBe MCTOUHMKA MEX-
JMYHApOIHOTO YacCTHOTO TpaBa, YTO HE JOKHO YMAJATh e 3Haue-
HUeE I pa3paboTKU U YSACHEHUS HOPM MEXIYHapOAHOTO YaCTHOTO
TpaBa».

M.M. BorycnaBckuii. MexayHapomHOe YacTHOE IIpaBo. — M.,
1998. — C. 48.

KOHTpOJ\bele BOIIPOCHI

1. Yto Takoe MCTOYHUK IIpaBa’?

2. B yeM niposiBsieTcs cneurdrka ICTOYHUKOB MEXTYHAPOTHO-
ro YacTHOro I1paBa’?

3. Yto o3HavyaeT ABOMCTBEHHBIN XapaKTep UCTOYHUKOB MEXIy-
HapOJHOI0 YaCTHOrO I1paBa?

4. Kakyoo poyib B 00J1aCTH MEXIYHAPOIHOTO YaCTHOTIO IIpaBa
WTPAIOT MEXITYHAPOIHBIE TOTOBOPHI?

5. C IoMO1IbI0 KAKMX MHCTUTYTOB IIpaBa OCYILECTBIISIETCS IIPU-
MEHEHME HOPM MEXIYHAPOIHBIX JOTOBOPOB Ha Tepputopun PM?

6. UTo Takoe MMILIEMEHTALIM?

7. KakumMu BHYTpeHHUMU HOpMaMU YCTaHABIMBAETCS IIPUMAT
MpaBUJI MEXKITYHAPOIHBIX 10roBopoB PD Ham pocCUIICKMM 3aKOHOIA-
TEJbCTBOM?

8. B yeM 3aki1touaeTcs cyTh CyaeOHOro IpeLeaeHTa?

9. B ueM 3akirouaeTcsi 0COOEHHOCTh OObIYACB?

10. ITpu Kakux yca0OBUSIX 0ObIYay MOTYT BBICTYIATh B KAUECTBE
HMCTOYHUKOB MEXIYHAPOIHOTO YaCTHOTO Mpasa’?

11. B yeM cocTosIT OTaIMums o0bIdast 1 OOLIKHOBEHMSI, BBIIICIISIC-
MBI€ B HayKe, 3aKOHE U MpaKTuKe?
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3agaun u ynpaxknenus

1. HazoBuTe, CKOJIBLKO CYIIECTBYET OCHOBHBIX BUIOB UCTOYHU -
KOB MEXXIYHapOIHOI0 YaCTHOTO TpaBa:

a) 4YeThIpe;

0) IISITh;

B) 1IECTb.

2. YKaxuTe npaBUbHBIM BapuaHT OTBETa HA BOIIPOC, IIPU3HA-
eTcs 11 JoKTpuHa B Poccuu B KayecTtBe uctouynuka MYII:

a) MpU3HaeTCs;

0) He IMpuU3HaeTCs;

B) IPU3HAETCH JIMILb B UCKITIOUUTENbHBIX CIyJasX.

3. Onpenenute, B 4YeM MPOSBISIETCS IBOMCTBEHHOCTb MUCTOYHU-
KOB MEXXIYHapOIHOI0 YaCTHOTO TpaBa:

a) B ToM, 4T0o HopMbl MYII comepxkaTcs Kak B HAIMOHAJIbHOM
3aKOHOJATENbCTBE, TAK U B MEXIYHAPOIHBIX JOTOBOPAX;

0) B ToMm, uTo B MYII nnpuMeHsII0TCSI KaK MaTepUajbHbIe, TaK
U KOJUTU3UOHHBIE HOPMBI;

B) B ToM, uT0o HOpMBbI MYII comepxkaTcs Kak B 3aKOHaX, TakK U
B MMOJI3aKOHHBIX aKTax.

4. BeibepuTe mpaBUIbHBIM OTBET Ha BOIIPOC, AOITYCKAETCs 11 B
Poccuu npsimoe neiicTBre MeXayHapOIHbIX JOTOBOPOB:

a) Ja, JOMyCKaeTcs;

0) HeT, He JOIMYCKAaeTCs: HOPMBI 1OTOBOpPa JOXKHBI OBITH 00sI-
3aTeJIbHO UMITJIEMEHTUPOBAHbBI B POCCUICKOE 3aKOHOAATEIbCTRO.

5. JlaiiTe OTBeT, SABASETCS JIU UCTOYHUKOM MEXIYHAPOIHOTO
yacTHOro mpasa i Poccur MHOTOCTOPOHHSISI KOHBEHIIMS, KOTOpast
He patTuduIpoBaHa eii:

a) Ia, B J1100OM ciydae;

0) ma, HO TOJIBKO B TOM cCJiydyae, KOIrJa KOHBEHIIUS HMEeT
XapakTep reHePaIbHOTO COTJIalleHUS;

B) HET, B 1I000OM CiIyyae.

6. [1poaHanu3MpyiiTe CUTYaLIMIO U BBIOEPUTE TIPABUILHBIN OTBET.

Poccuiickoe cynHo nepeBo3mwio B oguH u3 moptosB CIIA rpys, 3ara-
peHHEI B copoKadyToBble KOHTeliHepHhl, moMeueHHbIe 3HaKaMu CIF u3
MHKOTEPMC. B noroBope Mexay CyaOBIanelblieM 1 IIOPTOM UMeJIa Me-
CTO KOJUTM3MOHHAas npuBsi3Ka lex flagi, a B MaTepuasibHOMN YacTu comepxa-
JIoch TpeboBaHUe «... Pa3rpy3ky nmpon3BoauTh CTALIMOHAPHBIMU ITOIbEMHM -
kamu. O0palaThCs Ipy pasrpy3ke ¢ MaKCMMaJIbHOM OCTOPOXKHOCTBIO, HE
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KaHTOBAThb... KOHTCﬁHepr IoMEYaroTCA B YKa3aHHBIX LIEJIAX MapKHpOBKOﬁ
«FRAGILE». OnHako rpu pa3rpy3ke IpUMEHSIJIUCh TEXHOJIOTMYEeCKHE MPo-
EeCChbl, 3aBEAOMO HEC 06GCHC‘II/IBaIOH.[I/IC JOJIKHOM COXPAaHHOCTH Ipy3a, U
rpy3 noru6. Ha cyae6HOM mpoliecce MpeacTaBUTENb MOPTa 3asiBUJI, YTO
«00OBIYHO B UX MOPTY YK€ Ha MPOTSLKEHUU ITOYTU IBYX CTOJETHIA XPYHKHeE
Ipy3bl MAPKUPYIOTCS 0OCOOBIM TpahuuecKUM U300pakeHUEM, HaTuuue KO-
TOpOIo obecrieynBaeT JOJIZKHOEC 06paH.ICHI/IC. Poccuiickoe CyOIHO HEOOAHOK-
PaTHO 3aXO0AMJIO B O3TOT ITOPT U CyA0BIaacCI€l, HCCOMHCHHO, IOJI2KEH 3HATh
006 stom. [Ipuuem apyrue cyma, OpUTaHCKOro Win (ppaHIly3ckoro ¢ara,
HKOGLI, IHOCTOAHHO MapKMpPYIOT I'PYy3bl, IPUBO3MMbBIC B IIOPT TAKUM OCO-
OBIM CITOCOOOM. CHCHOBHTGJ’ILHO, BUHa JICXKUT Ha IICPECBO3YUKE». Cr{paBeﬂ—
JIMBBI JIX JOBOAbI OTBETUUKA, N HA KaKOM MCTOYHUK IIpaBa OH cchtaeTcs?

a) Ja, Ha oObIYail AEJI0BOrO 000POTa;

0) ma, Ha mexnyHapoaHsiii norosop (MHKOTEPMC);

B) Het, Ha Komekc Toprosoro MopermnaBanust P® 1999 r.;

I) MHOI BapHMaHT OTBETA.

Bonpocer aas o6cy:xaenus na cemunape

1. KakoBBI 0COOEHHOCTH MCTOYHUKOB MEKIYHAPOTHOTO YaCT-
HOTO TIpaBa B acIieKTe UX ABONCTBEHHOCTH?

2. B yeM cocTonT 3HaUEHWE U ITPAKTUKA MPUMEHEHUST MeXIyHa-
POIHBIX TOTOBOPOB B chepe MEKIyHAPOTHOTO YACTHOTO MpaBa?

3. meroTcst T 0COOEHHOCTH TTPUMEHEHNS] BHYTPEHHETO 3aK0-
HOJATEIbCTBA B KaYECTBE MCTOYHMKOB MEXIYHAPOIHOTO YAaCTHOTO
npaBa?

4. B yeM COCTOMT pellieHre BOIpoca 0 KOHKYPEHIINHA HOPM MEX-
JIYHApPOIHBIX JOTOBOPOB 1 HOPM BHYTPEHHETO 3aKOHOAATeIbcTBA PD?

5. Oxapaktepu3syiite Takoil ncrounnk MYII, kak «cyneOHbI
TIpelleICHT» TT0 CIIeAYIOIIei cxeMe: TTIOHSTHE, OCOOEHHOCTH, POJIb CY-
JnebHoro npeueaeHTa B Poccun u 3a pyoexxom. OdocHyiite Baiiry mo-
3ULIMIO MIPU OLICHKE TpelieIeHTa KaK MCTOYHMKA.

6. «[IpommmocTpupyiiTe» M MpOaHATM3UPYITe IPUMEHEHNE TIpa-
BOBBIX 0OBIYaeB B KAYECTBE ICTOYHUKOB MEXKIYHAPOIHOTO YaCTHOTO
TIpaBa.

7. Kak MOXXHO «ITpOMJLTIOCTPUPOBATE» TIPUMEHEHNE TOPTOBBIX
0o0BIKHOBeHMI1? JlaiiTe MOJHBIN aHaIU3 MpUBeIeHHBIM BamMu nmpume-
paM. McTrtonb3yioT I 0OBIKHOBEHUS CYABI M apOUTpaxku?

8. UeM 0OBsICHSAETCS HEOOXOIMMOCTD CYILIIECTBOBAHUS 1 TIPUME-
HEHUsI MPaBOBBIX 00bIYAEB U TOProBbIX OOBIKHOBeHMIT? Ha kakmx
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MpUMepax U3 NPakTUKN MOXKHO IPOBEPUTh U3IOXKEHHYI0 Bamur KoH-
Hemnuuto?

OCHOBHbIe MNMOHATHA

O apOuTpaxkHasl MpaKTUKa;

O BHYTpeHHEE 3aKOHOAATEILCTBO;
0 mBoiicTBeHHOCTh McTOYHMKOB MYIT;
O mcroynuku MYTI;

[ MMIUIEMEHTALIVS,

0 MHKOTEPMC;

O marepuajbHas TpaHChopMaLus;
0 MeXIyHapOmHbIE JOTOBOPHI;

0 MexXAyHapOIHbII OOBIYali;

0 oObIvyaii Je710BOro 000poTa;

O cynmeOHas TpakTUKa;

O cyneOHBbII MpeLeaeHT;

O ToproBble OOBIKHOBEHMUSI;

O cdopmanbHasg TpaHchopMaIys.

Autepatypa, pekoMengyemMasi K M3yueHHIO

1.Anydpuesa JI.I1. MexmyHapomHoe yactHoe IpaBo. OOI1ast 4acThb.
T.1— M., 2000.

2. borycnasckuiit M.M. MexnyHapomnHOe YacTHOe IpaBo. — M.,
1998.

3. bparunckuit M.H. O npupoae MexXKayHapOIHOIO YaCTHOTO
rpara. [1pobeMbl COBEPILIEHCTBOBAHMS COBETCKOTO 3aKOHOIATE ILCTBA.
Tpyost BHUMC3. Brim. 24. — M., 1982.

4. I'anenckas JI.H. MexnyHaponHoe YacTHOe mpaBo. — JIeHuHr-
pan, 1983.

5. Uccag M. MexayHapoaHoe 4yacTHOe IIpaBo (1ep. ¢ dp.). —
M., 1989.

6. JIykamyk M1.1. MexaynapomHoe npaBo. O61iast yacts. — M.,
1998.

7. Jdyun JI.A. Kypc MexxayHapoaHOro yacTHoro Ipasa. O01as
yacTtb. — M., 1973.

8. JIyau JI.A., Mapsiuesa H.., CagukoB O./. MexnyHapon-
HOe yacTHoe mpaBo. — M., 1984.
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9. MexnmyHaponHoe yactHoe ripaBo / ITon pen. K.I'. MaTtBeeBa. —
Kwues, 1985.

10. MexnyHnaponHoe 1paBo / [Tom pen. K.A. bexsiieBa. — M.,
1999.

11. MexnyHaponHoe yacTHoe 1ipaBo / ITon pen. H.M. Mappiiire-
Boit. — M., 2000.

12. ITepetepckuii N.C., KpbutoB C.b. MexxayHapogHoe YacTHOe
nmpaBo. — M., 1959.

13. Kunz, Internationales Privatrecht, 3. Aufl.: Studienreihe Recht,
Bd. 8, 1993.

14.Schwander, Einfirung in das PR, Bd. I, Allgemainer Teil, 2.
Aufl. — St. Gallen, 1990.

1.3. Hopmbl MexayHapoaHoro
4aCTHOro npaeBa U MeTogbl
perynampoBaHuns

Ilporpammuas annorauus

Ba MeToIa IMPaBOBOTO PETYINPOBAHMSI, MCITOJIE3yeMbIe B MEXK-
JIYHapOITHOM YaCTHOM TIpaBe.

Konmmsnonnas npo6iema. YueHre 0 KOJUTM3MOHHBIX HOPMaX.
CoBpeMeHHbIe TeHACHIIUU Pa3BUTUS KOJJIU3UOHHOTO METOIa pery-
JIMPOBAHMSL.

ITpoGirema 0OpaTHOI OTCHUIKM.

VYaudwukanus B MUIT Ha MeXnyHapoIHOM YpOBHE.

CuctemMa u kjaaccugukauus KOJJIM3UOHHBIX HOpM. «['mokue
KOJUTM3WOHHBIE HOPMEI».

MarepuanbHo-TipaBoBoit MeTon MYIT B pamkax HalIMOHAJIBHOM
CHCTEMBI IpaBa. MecTo 1 3HaYeHNe MaTepUaIEHO-TIPABOBBIX HOPM.

Oco6bIif crToco0 pa3pelieHnsT KOJTM3UOHHO Ipo0IeMBl — OTro-
BOpKa 0 Iy0;TMIHOM TTopsiaKe. CTpOro UMIIepaTUBHBIE HOPMBI.



A.O. HMumakosa

OCHOBHBIC TTOHATHS, OTIPEACIITIONINE TTOJIUTUKY FOCyIapCcTBa B
obmactu MYII. BzaumHocTth. PeTopcus. Pexxum HanboJblero 61aro-
MPUSATCTBOBaHMSI. HallMOHAIBHBIN PesKiM.

OnopHblil KOHCTIEKT AeKIMH

MexxnyHapogHOe YaCTHOE IIPABO SIBIISIETCS CJIOXHOM CHCTEMOM
MTPaBOBBIX HOPM, PETYIMPYIOLINX TPAKTAHCKO-TIPABOBEIE OTHOIICHUS,
OCJIOXKHEHHBIE MEXTYHAPOIHBIM 3JIEMEHTOM.

OcHosHag 3aaaya MYII — paspenieHre KoJIU3Uu (CTOJIKHO-
BEHHUS) MEXIY OBYMS IIPaBOIOPSIIKAMHM, ITOSTOMY 3HAUYMTEIBHYIO
YacTh HOPM MEXIYHAPOIHOTO YaCTHOTO IpaBa COCTABIISIIOT TaK HA3bI-
BaeMbI¢ KOJUIM3HOHHbIE HOPMBI, YKa3bIBaIOIINE, TIPaBO KaKOTO TOCy-
JapCTBa JTOJKHO OBITH TIPUMEHEHO K JaHHOMY ITPaBOOTHOIIECHUIO,
T. €. colepXKalllFie OTCBIIKY K ITpaBy KaKOro-JIN0O TOCYIapCcTBa.

Bropyio yacts Hopm MUII cocTaBiasiioT HOPMbI NPSAMOTO ek -
CTBHSA WY MaTepHATEHO-TIPAaBOBbIE HOPMEI, HEITOCPEICTBEHHO PeTy-
JIUPYIOIINE IPaKIaHCKO-TPAaBOBbIC OTHOLLIEHUSI MEXXAYHAPOIHOTO Xa-
paKTepa.

DTO MO3BOJISIET TOBOPUTh 0 08yx memodax MYII. korruzuonHom
" MamepuanvHo-npasosom. O6a 3TUX METOIA TOTIOTHSIOT IPYT IpyTa.

Hanmane mHOCTpaHHOTO 3JIEeMEeHTa B OTHOIIEHUSIX, PETYIIpYye-
MbIx MYII, nopoxaaer peHOMEH KOJUIM3nuM 3aKoHOB. Kowm3una —
CTOJIKHOBEHHUE ABYX HOPM Pa3TNYHEIX IopucauKinii. Koimm3nonHas
npoodJieMa — 3TO BOIIPOC, CBSI3aHHEIN ¢ BEIOOPOM IpaBa, Toajieska-
IIero MPUMEHEHMIO K OTIpeIeIeHHOMY ITPaBOOTHOIIEHUIO C MHOCT-
paHHbIM 311eMeHToM. B MUII paccMarpuBaercst pa3peliieHre KO-
3Ui1 B TIPOCTPAHCTBE (CTOJIKHOBEHIE 3aKOHOB Pa3IMUHEIX TOCYIAPCTB).

OCHOBHOI1 c1TOcO0 pa3pelieHnsT Ha3BaHHO TPOOJIeMBI — 3TO
MIpUMEHEeHNEe KOJIJTM3MOHHEBIX HOPM, KOTOPBIE IO CBOEMY COIepKa-
HUIO OTIPENEISIOT, KAKOE IIPaBO MOIEKUT MTPUMEHEHHIO.

IIpu 3TOM BO3HWKAET IMpobjieMa OOpPaTHOM OTCBHIIKM, KOTIa
KOJIJTU3MOHHAS HOpMa OTCBUTAeT K IPaBOBOI CUCTEME IPYTOTO TOCY-
JIapcTBa, B KOTOPOI COMEPXKUTCST 0OpaTHAsT OTCHUIKA (K TepBOHA-
yaJibHOM TMpaBoBoil cucteme). CyTb poOaeMbl 0OpaTHOM OTCHLIKU
COCTOUT B TOHMMAaHUU OTCHUTIKHY K IIPABOBOI CUCTEME MHOCTPAHHOTO
rocymapcTBa. Ecim oTchIIKa MOHMMaeTcs KakK HallpaBJIeHHE K COBO-
KYITHOCTH ¥ MaTepHabHBIX, M KOJUTM3NOHHBIX HOPM, TO 3TO JTOKT-
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puHa 00paTHOM OTCHIJIKM; €CJIM OTChUIKA IIOHMMAEeTCs Kak obpailiie-
HHE JIMIIb K MaTepruaJbHBIM HOpMaM MHOCTPAHHOTO TMpaBa, TO 3TO
OTKa3 OT JOKTPUHbBI 00paTHOU OTChUIKU. IIpobiemMa COCTOUT U B TOM,
YTO 3aKOH U JOKTPMHA B MUPE HE OINPEISTUINCH C pEllIEHUEM BOTI-
poca obpatHoii oTchuiKU. JJokTpuHa B PD! rmacur: «MHOCTpaHHOE
MpaBo npuMeHsieTcs B Poccun Bo Bcex cirydasix, KOrma KOJUTM3UOH -
HbIE HOPMBI OTCBIJIAIOT K MHOCTpaHHOMY TIpaBy. Ecim poccuiickuii
3aKOH OTCBLTIAeT K MHOCTPAHHOMY IIpaBy, a MTHOCTPAHHOE MPAaBO OT-
Ka3bIBaCTCS OT PETYIMPOBAHUS KAaKHUX-JIMOO OTHOIIIEHM, HET OCHO-
BaHMIA He TIPUMEHSITh B JAHHOM CJIy4ae POCCUICKMIT 3aKOH». B cooT-
BeTcTBUU cO CT. 1190 'K P® mr06as1 0TChUIKAa K MTHOCTPAaHHOMY TIPaBy
B cooTBeTcTBUU ¢ IpaBuiiamu 'K P®D momkHa paccMaTpuBaThes Kak
OTCBIJIKA K MaTepraJIbHOMY, a He K KOJUTM3MOHHOMY IPaBy COOTBET-
CTBYIOIIEH CTpaHbI, 32 UCKITIOUEHUEM CITyYaeB, KOraa MHOCTPAHHOE
KOJITU3MOHHOE TIPaBO OTCHIIAET K POCCUIICKOMY IPABY, OMPEACIIsIO-
1IeMY TIPaBOBOE IMTOJIOXKEeHNE (PU3NIECKOTO JTUIIA.

EnuHoii cucTeMbl KOJUTM3MOHHBIX HOPM, PaBHO KaK M OOIIIMX
YHUGUIIMPOBAHHBIX MaTepUAaIbHBIX HOPM, He CyIIeCcTByeT. JlaHHBIe
MpOILIeCChl Ype3BBIYAiHO TMHAMUYHBI M U3MEHUYUBBI, OHU TOTIOJTHS -
IOT IpyT apyTa. JIBikeHre YHU(UKAIIMY OT MaTepruaIbHOTO MEeToIa K
KOJUIM3MOHHOMY HOCHUT BOJTHOOOPA3HBIN XapakTep.

KonnuznonHbsie HOpMbI 00pa3yloT CBOIO CUCTEMY M3 3KECTKUX U
IMOKHX KOJUTM3MOHHBIX HOPM, IIpUYEM B MUpPe HAOJII0MaeTCs CMelle-
HME 3aKOHOMIATE/IbCTBA K TIPUOPUTETY TTOCTCTHUX.

TpanuioHHO, KOJUIM3MOHHAS HOpMa («KeCTKast») COCTOUT U3
IIBYX OCHOBHBIX 3JIEMEHTOB: oOsema u npusasku. Obsem yKa3bIBaeT Ha
BUJI OTHOIIEHU, K KOTOPOMY TIpUMeHsIeTCsI HopMa. [Ipuésska yka-
3BIBAET Ha 3aKOH WJIM TIPABOBYIO CUCTEMY, MOIJIeXaIlue IpUMeHe-
HUIO K KOHKPETHOMY IIPAaBOOTHOILIeHMIO (Hamp. — lex fori: 3aKoH
cyna).

Konnu3noHHbIe HOPMBI MOTYT ObITh 00HOCMOPOHHUMU, (TIPU-
BSI3Ka OTpaHMYMBACTCS YKa3aHMEM OTHOTO HAIIPABICHUS) U 08)CMO-
poHHumu (TIpUBsI3Ka 0003HAYAET TIPeaeIIbl IPYMEHEeHUS TIpaBa CTPAaHbI
cylla U UTHOCTPaHHOTIO IIpaBa).

' M.M. BorycnaBckuii. MexayHapogHOe yacTHOe mpaBo. — M., 1998.
—C.92.
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Taxke KOJUIM3MOHHBIE HOPMBI MOTYT OBITb OUCHO3UMUBHBIMU T
umnepamuervimy. JIBUXKeHUE K TUCTIO3UTUBHOCTU KOJUIM3UMOHHBIX HOPM
XapaKTepHO 1151 3aKOHOAATEIhCTBA OOJIBILIMHCTBA LIMBUJIM30BAHHbIX
CTpaH.

CJ10XXHOCTh OTHOLIEHUI C MHOCTPAHHBIM 3JIEMEHTOM U HEO-
JTHO3HAYHOCTb CTaJKMBAIOLIUXCS MHTEPECOB OMPEAEISIOT HATu4ne
MPOCTHIX U CJIOXHBIX KOJJIM3MOHHBIX HOpM. [loa npocmuimu koaruzu-
OHHBIMU HOPMAMU TTIOHUMAIOT HOPMbI, COCTOSIILIME U3 OJHOTO 00beMa
U ogHOU npuBsI3KU. Ilon croxcHbimu — HOPMEL ¢ U epeHLIIpOBaH-
HbIM 0ObEMOM M HECKOJbKHWMU TMPUBSI3KAMU (aJbTEPHATUBHBIMU,
MHOXECTBEHHBIMU, KyMYJISTUBHBIMMU ).

Oco00e MeCTO CeromHs 3aHUMAET TEOPUsI «T'MOKMX» KOJIU3U-
OHHBIX HOPM, TaK Kak SIBJIIETCS OOIEeNPU3HAHHBIM TOT (haKT, UTO
WJIeaJIbHO PEIUTh KOJUIM3MOHHYIO IIpo0IeMy HEBO3MOXKHO. Tlox «eub-
KOU» KOAAUIUOHHOU HOPMOU TIOHUMAIOT HOPMY HOBOI'O MOKOJICHUS.
HaHHass HopMa COAEPXKUT MPUBS3KY K 3aKOHY, KOTOPBIH CyJ HailneT
HauOoJiee MOOXOJSIIMM, HanboJjiee MPUMEHUMBIM K 3aKOHY CTPaHbl,
C KOTOpOI OTHOLIEHUE MMEET HauboJiee TECHYIO CBS3b, Ille HAXOIUT-
CSl LIEHTP XKU3HEHHBIX MHTEPECOB CTOPOH, K HauboJiee 6JaronpusiT-
HoMy npaBy. To ecTb, Takasi HOpMa HE CONEPXKUT KOHKPEMH020 YKa-
3aHUS Ha MpaBoOBYlO cucteMy. [IpuMeHeHure «TubKoit» HOPMbI OCO-
OEHHO yJAYHO MPU PELLIEHUM TYIMMKOBBIX KOJJIU3UOHHBIX MTPOOJIEM,
KOorjaa onpeaeanuTb IPUMEHUMOE IIPaBO OOBIYHBIM (TpagUIIMOHHBIM )
CIoco60oM HEBO3MOXKHO.

Ho, ectectBeHHO, orpannuyuBath MYII KOIIM3MOHHBIM IIpa-
BOM HEBEpPHO, TaK KaK CYLIECTBYIOT U MaTepuajlbHble HOPMbI, Ha-
MpaBjieHHbIe HA HEMOCPEJACTBEHHOE PEryJIMPOBAHUE OTHOLIEHUN C
WHOCTPaHHBIM 3JIEMEHTOM. MamepuaibHo-npagogoti Memoo evipaiica-
emcs: a) B IPUMEHEHUU MEXITYHAPOIHbBIX JOTOBOPOB (IBYCTOPOHHUX
1 MHOTOCTOPOHHMX) Ha TEPPUTOPUU CTPaH, TAE pacloJOXEHbI yyac-
THUKW KOHKPETHbBIX OTHOLLIEHUI, OCIOXKHEHHBIX UHOCTPAHHBIM 3J1€-
MEHTOM; 0) B IPUMEHEHUU BHYTPEHHETO 3aKOHOAATEIbCTBA, HEITOC-
PEACTBEHHO PETYJIMPYIOLLIErO MTPABOOTHOIIEHUS] C UHOCTPAHHBIM 3JIe-
MEHTOM.

Heob6xonumocTh TaKOro poga HOpM yOeaUTEIbHO J0Ka3aHa B
COBETCKOM, a CerofHsI U B poCCUICKOM JoKTpuHe. OIHAKO 101 CO-
MHEHUE CTAaBUTCS LIEHHOCTb YHU(DUKALIMU KaK MaTepUaJIbHbIX, TaK U
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KOJUIM3MOHHBIX HOPM, TaK KaK B MaTepualbHbIX HopMmax MYII mpe-
00J1a1aeT STHOLIEHTPU3M.

Peeyauposanuro mamepuanbHO-npaBoBbIMU HOPMAMU NOOBEP2arOm -
ca caedyiouue epynnol OMHOUEHUIL:

a) BHEIIHEAKOHOMUYECKAS NeITeIbHOCTD;

0) MHBECTULIMOHHAS AESATEIbHOCTh OTEUECTBEHHBIX M MHOCT-
PaHHBIX JINII;

B) IESITEILHOCTb KOMITAHUM C y9acTHEM WJIM TOI KOHTPOJEM
MHOCTPAHHOTO KaIlUTAaa;

T') TOJIOXEHNE MHOCTPAHIIEB B TOCYIapCTBE U 3alllUTa COOTeue-
CTBEHHMKOB 3a pyOekoM;

) TIpaBa 1 00513aHHOCTU MHOCTPAHHbBIX KOMITIAHUI Ha Teppu-
TOPUM MPUHUMAIOLIETO TOCYIapCTBa.

B MUYII cyiiecTByeT psi OCHOBHBIX IIOHSITUI, KOTOPHIE IIPE-
CTaBJISIIOT cO00I 0a3y IJisl pa3BUTUS HAYKM M MpakKTUKU. JlaHHBIE
noHATUs popMupytoT Mmeroa MUII, BIUSIOT COOTBETCTBYIOIIUM 00-
pa3oM Ha NMIpUMEHEeHNEe KOJUIM3MOHHBIX HOPM, a TAKKE OTIPEIeIsTIOT
MOJIMTUKY TocyaapcTBa B oonactu MUIL.

Taxk, ocoObIM CIOCOOOM pa3pellleHUs KOJUIM3UOHHOM ITpooJie-
MBI SIBJIIETCS TIPUMEHEHE OTOBOPKH O MyOmmanoM nopsake'. To ecTh
WHOCTPAHHOE MPABO MOXET OBITh HEITPUMEHHMMO, €CJIN €TI0 IIPUMEHEe-
HUE MPOTUBOPEUYNT MyOJTUIHOMY TTOPSIIKY TOCYIapCcTBa (IIPAaBOBBIM U
001IeCTBEHHBIM OcHOBaM). Cama HopMa MHOCTPAHHOTO IIpaBa MOXeT
MIPOTUBOPEUYNTD ITPABOIMOPSIIKY TOCYIapCTBa, HO TIPUMEHSITHCS, €CIIU
MIpYMEHEHE TIPABOMIOPSIIKY HE TTPOTUBOPEUMT (TIpUMEP — aTUMEHT-
HbIEe 00s13aTeIbCTBA U3 TIOJIMTaMHOr0 Opaka). I1yOIMuHbIi ITOPSI0K —
3TO camoe HeorpenaeaeHHoe rmoHsaTue B MYII. JJaHHbIA UHCTUTYT Ya-
CTO TIBITAIOTCSI UCITOJIB30BaTh CTOPOHBI TP PaCCMOTPEHUM CITOPOB
(omHako He Bcerga onpaBaaHHO). Cymbl Xe, KaK MOKa3blBaeT IpakK-
THKA, BCETNa TIIATEIbHO MOAXOAIT K IPUMEHEHUIO OTOBOPKHU, U3Y-
yasi CTeTeHb yiiepoa 1 HECOBMECTMMOCTY ITPUMEHEHHSI THOCTPaAHHO-
ro TIpaBa ¢ OTEYECTBEHHBIM MPABOIOPSIAKOM. Teopust mMyGIMIHOTO
MOpsAKA HalllIa CBOe TPAIUIIMOHHOE [IJIS COBETCKOTO U POCCHICKOTO
3aKoHomaTebcTBa oTpaxkeHue B cT. 1193 'K P®. CornacHo naHHoOM
HOPMBI TIOJIOXKEHNE MHOCTPAHHOTO TIpaBa, Ioajiexallee IpuMeHEHUIO
B COOTBETCTBMHM C POCCHMHACKMMHU KOJTU3UOHHBIMU TIpaBUJIAMU, B

I The public policy (anes.), odre de public (zam.)
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HUCKITIOUNTEIbHBIX CIyJasx He IIPUMEHSIETCS, KOTna IMOCeACTBHUS e
MIPUMEHEHMSI SIBHO IIPOTUBOPEULIM OBl OCHOBaM IpaBoIiopsiaka (Iryo-
JMYHOMY TTopsiaky) PD. B aTom cityuae ripyu HEOOXOAUMOCTHU TIpUME-
HSIETCSl COOTBETCTBYIOIIas HOpMa poccuiickoro mpasa. OTka3 B pu-
MEHEHUW HOPMBI MTHOCTPAHHOT'O TIPaBa He MOXKET ObITH OCHOBAH TOJIBKO
HQ OoMAUMUYU NPABOBOU, NOAUMUHECKOU UAU IKOHOMUUECKOL CUCMeMbl
COOTBETCTBYIOIIIETO MHOCTPAHHOTO rOCyIapCTBa OT IMPaBOBOM, ITOJIH -
TUYECKOU WIJIM SKOHOMMUYECKOH cuctemMbl PD.

HemnpumeHeHe THOCTPaHHOTO TTpaBa BO3MOXKHO TaKXKe CO CChII-
KOW Ha CTpOro uMIiepatuBHbie HOpMbI. [1o/1 cTporo uMNepaTUBHLIMU
HOPMaMH ITOHMMAIOT UMITepaTUBHBIE HOPMBI HAIIMOHAJIBLHOTO ITpaBa
He3aBMCHUMO OT IIpaBa, IPUMEHUMOTO K norosopy. [1pu npuMeHeHUN
JMAHHOTO TIPaBIJIa TaKXKe HEOOXOMMMO aHAIM3UPOBATh XapaKTep, LieJIb
MPUMEHUMBIX HOPM U TTOCJICACTBUS MX MpUMeHeH . Tak coracHo CT.
1192 T'K P® xoumM3voHHBIE paBWIa He 3aTparuBaloT AEMCTBUE TeX
MMITepaTUBHBIX HOPM 3aKOHOHaTebcTBA PM, KOTOpEIE BCIEACTBIE
yKa3aHUs B CaMUX MUMIIEPAaTUBHBIX HOPMaX WJIM BBUIY MX 0COOOTO
3HAYCHUSI, B TOM YHCIIE I 00eCTIeUeHNS TIPaB U OXPaHSIEMbBIX 3aKO-
HOM MHTEPECOB YYACTHMKOB T'PaxkIaHCKOIO 000pOTa, peryarupyloT
COOTBETCTBYIOIIVE OTHOIIIEHUST HE3aBUCHMO OT MOJIEXKAILETO ITPUMe-
HeHuIo npasa. [Ipu mpuMeHeHUM ke IpaBa KaKou-J11u00 CTpaHbl, K
KOTOPBIM OTCHUTIAET pOCCHICKas KOJIM3MOHHAsI HOpMa, CYI MOXeT
MIPUHSTHL BO BHUMaHNE UMIIepaTUBHBIC HOPMBI IIpaBa APYToil cTpa-
HbBI, UMEIOIIIeH TECHYIO CBSI3b C OTHOIIIEHNEM, €CJIM COTJIACHO IIpaBy
STOU CTPaHBl TAKWE€ HOPMBI JTOJDKHBI PETYJIMPOBATh COOTBETCTBYIO-
€ OTHOIIEHUS HE3aBUCUMO OT ITOJIEXKAIIIero TPUMEHEHUIO TIpaBa.
IIpu 3TOM cynm DOJKEH YYUTBHIBATh Ha3HAYCHMUE M XapaKTep TaKuX
HOPM, a TaKKe IMOCJICACTBUS MX MMPUMEHEHUS VJIM HeTIPUMEHEHMS.
Takum 006pa3oM, MOJIOKEHUS TOKTPUHBI HAIIIM YIAaYHOE OTPaKEeHHE
B JICHCTBYIOIIIEM 3aKOHOIATEILCTBE.

Hpyrum ocHOBHEIM noHsTueM MYII, koTopoe onpeaensier mo-
JIMTUKY rocyaapctBa B oosactu MYII u ucnonbs3yercs cygamu B
Tpoliecce pellieHUs TYTMKOBBIX ITPOo0JIeM IPU MIPUMEHEHUHT MHOCT-
pPaHHOTO TIpaBa, SIBJISETCS B3aMMHOCTh. B3aMMHOCTB 3aKJTI0UaeTCs B
MPpeIOCTaBICHUHU TOCYIapCTBOM JIMIIAM MHOCTPAHHOI'O FOCyIapcTBa
OIpeAe/IeHHBIX IIPaB P YCIOBUHM, YTO €T0 (PU3NISCKIM U IOPUIM -
YeCKUM JIMIaM B JaHHOM MHOCTPAHHOM T'OCYIapCTBE MPENOCTABIISET-
Cg aHAJIOTUYHBIN 00beM TpaB. B coorBeTcTBuuU co cT. 1189 I'K PO,
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e HAIIUIO OTpaXkeHUe MPaBUJIO O B3AMMHOCTH, MHOCTPAHHOE MPaBO
MOUIEXXUT TIpUMeHeHNI0 B PD He3aBUCHMO OT TOTO, IPUMEHSIETCS
JIX B COOTBETCTBYIOIIEM MHOCTPAHHOM TOCYIapCTBE K OTHOLICHUSIM
TAaKOTo poja POCCUICKOEe TPaBo, 3a MCKIIOYEHUEM CIIydaeB, Koraa
MIpUMeHEeHe MHOCTPAHHOTO MpaBa Ha HavajlaxX B3aMMHOCTH TIPeIycC-
MOTpeHO 3akoHOM. [IpuyeM B cirydyae, Korma IpuMeHeHUe MHOCTPaH-
HOTO TIpaBa 3aBUCHUT OT B3aMMHOCTH, IPEIIOJIaracTcs, 4YTo OHa Cy-
IIECTBYET, €CJIM He JOKa3aHO MHOE.

CMEXHBIM C TIOHSITAEM «B3aUMHOCTb» SIBJISICTCS «PeTOPCHS» —
MpYMEHEeHUE OTBETHBIX MEP Ha OrpaHUYEHUsI, IPUMEHSIeMbIE TPYTUM
rOCyIapCTBOM B OTHOIIIEHUH JIUII 3TOTro TocynapcTBa. OCHOBHOIM 3a-
Jadeit TaHHBIX Mep SIBJISIETCS BRIHYXKIEHHUE TIPOTUBHOM CTOPOHBI CHSITh
JTUCKPUMMHALIMOHHBINA PEXUM MPOTUB cOOTeueCTBEeHHUKOB. 'K PO,
Kak 1 OCHOBBI I'pakIaHCKOTO 3aKOHOAATENIbCTBA, COIEPXKUT ITPaBH-
J10 0 ToM, uto IIpaBuTeabcTBOM P® MOryT OBITh YCTAHOBJIEHBI OT-
BETHBIC OTpaHUYEeHUS (PETOPCUN) B OTHOIIIEHUH UMYILIECTBEHHBIX U
JIMYHBIX HEUMYIIIECTBEHHBIX TIPaB I'paXkIaH 1 IOPUINYECKUX JTUIL TeX
rOCyIapCTB, B KOTOPBIX MMEIOTCS CITeIIMaIbHbIe OTPAHUYCHMS UMY -
IIECTBEHHBIX 1 JIMUHBIX HEMMYIIIECTBEHHBIX ITPaB POCCUMCKUX Ipask-
JIaH U Iopuaudeckux auil (cT. 1194).

Pexxum HanOO0JIbIIEr0 0IArONPUATCTBOBAHUS WJIM PEXXUM HaW-
OoJiee O6JArOMPUATCTBYIONIEH HAIIMM — 3TO MPEJOCTaBICHNE MHOCT-
paHHOMY (PMBUUECKOMY WY IOPUINIECKOMY JINIIAM MaKCHMyMa TIpaB,
KOTOPBIE TIPEIOCTABIISIIOTCS TpaxkIaHaM ¥ IOpUINIECKUM JIULIAM JIpy-
rOro MHOCTPAHHOTO rOCyIapCTBa.

HannonanbHbIi pexXuM — HazeJIeHe TOCYIapCTBOM MHOCTPaH-
HBIX JIII TEM K& 00bEMOM IIpaB U 00S3aHHOCTEM, UTO U TpaxkmaH, U
IOPUANYECKUX JIUIT TaHHOTO TOCcyIapcTBa.

HaszBaHHbBI€ BbIIIIe PesKMMBI IPUMEHSIOTCS B KAUECTBE TIPUHIIN-
TIOB IPY OLIEHKE B MIPABONPUMEHHUTEIBHON MPAKTHUKE TTOJIOKEHIST JIMII.

XpecromaTus

«Hu onnH MeTOI B KOJUIM3MOHHOM IIPaBe HE SIBJSIETCST afeKBATHBIM.
Ipu pellleHNK KOJUTM3MOHHOM IIPOOJIEMBI TPAKTUUYECKI HEBO3MOXHO
y4YEeCTh BCE HALIMOHAJIbHBIE U MEXIYHAPOIHBIE MHTEPECHI U MTO3TO-
My Bcerga MpMXOAMTCS MCKATh KOMIIPOMUCC MEXAY KOH(MIUKTYIO-
LIMMHU HHTEPECAMU».

De Boer Th. M. Beyond Lex Loci Delicti. — R., 1987. — P. 9.
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«BcTaeT Bonpoc — MAET JM peub O MPOCTON KOPPEKTUPOBKE Kilac-
cuueckoro Merona MYII wiu HamedaeTcsl TEHAEHLMSI OTXOAa OT
Hero M 3aMeHa Ha COBEPUIEHHO MHON MeXaHW3M pelleHUs] OCHOB-
Holl mpo6nembr MUYII. Ha Hawr B3misia, COBPEMEHHOE COCTOSIHUE
MHUII naetT ocHOBaHWE FOBOPUTH O MOCTENEHHOM CHMXEHUU POJIU
MHOTOYMCIEHHBIX KJIACCUYECKUX KOJUIM3UOHHBIX MPUBS30K... U 3a-
MeHe UX HEeOOJBIINM YMCIOM OCHOBHBIX MPUHLIMIIOB, KOTOPbIE OYy-
NIyT HaMpaBJsATh MOUCKU Cylla B HAXOXIEHUN MTPUMEHUMOTO MpaBa».

E.B. KabaroBa. U3aMeHeHMe poiu KOUIM3MOHHOIO METOAa B
MEXXIYHApOJHOM YAaCTHOM Mpase // MexXayHaponHoe YacTHOe Mpa-
BO: coBpeMeHHast ripakTuka. Co. crareii / [Tox pen. M.M. borycnapc-
koro, A.I'. Ceetnanosa. — M. — 2000. — C. 15.

«Yem rnbYe KOJIM3MOHHBIE HOPMBI, YeM OOJIbIIIE OHM COPUEHTH-
pPOBaHBI Ha TMOJyYeHNE KOHKPETHOTO MaTepUabHO MPaBOBOTO pe-
3yJbTaTa, TeM MEHbIIEe TOJKHO ObITh OCHOBAHUU IJIs OOpalieHUs
cyla K MEXaHU3My IyOJIMYHOTO TTOPSIIKA».

A.H. Xunsuos. [IppuMeHnMoe mpaBo B MeXIyHApPOIHOM KOM-
MepueckoM apourpaxe. — M., 1998. — C. 53.

«[TyOIMUHBIM TTOPSIAOK» BBITIOJHSIET POJIb KOPPEKIIMU MEXaHUCTH-
YeCKOTo (PYHKIIMOHUPOBAHMS KOJUIM3UOHHOTO METONIa, B COOTBET-
CTBUM C KOTOPHIM TIPU ONpeleIeHUN TPUMEHNMON TTPaBOBOI CHC-
TeMBbl HE YUMTBIBAeTCS pPE3yabTaT, K KOTOPOMY MOXKET IPUBECTU
MpUMeHEHNE OTIAEIbHON HOPMBI KOMIIETEHTHOTO TTPaBOITOPSIIKA».

A.H. Xunsuos. [IppuMeHnMoe mpaBo B MeXIyHApPOIHOM KOM-
MepueckoM apourpaxe. — M., 1998. — C. 54.

«ObparHast oTchlIKa (renvoi MepBOil CTENMEeHU) M OTChIIKA K 3aKO-
HY TpeTbeil cTpaHbl (renvoi BTOPO# cTenmeHu) — OMHO M3 HauboJiee
CJIOXKHBIX SIBJIEHWI B MEXAYHApOJHOM YacTHOM Mpase. Brmpouewm,
BOIPOC, KOTOPBIA AOMXKEH OBbITh MPEANOCiaH U3YYeHUIO ITOrO SIB-
JIEHUSI, 3ByYUT JOBOJIbHO TMPOCTO W SICHO: SIBJISIETCSI JIU OTChLIKA
KOJUTU3MOHHOU HOPMBI K MHOCTPAaHHOMY MPaBy OTCHUIKO HE TOJIBKO
K €ro MaTrepuajgbHbIM, HO U K €ro KOJJIM3UMOHHBIM TpaBuiaM?»

B.I1. 3BekoB. MexmyHaponHoe YacTHOe rnpaBo. Kypc nexkuuit. —
M., 2000. — C.138.

Konrpoabubie Bonpocsi

1. Kakmne MeTonpl ncrosb3yrorcd B MUIT?

2. Ha3oBuTe OCHOBHBIC TEHICHIINN PAa3BUTHS METONOIOTAI MEXK-
JTYHApOTHOTO YAaCTHOTO IpaBa.

3. YTo TaKoe KO/UTM3MOHHbBIC HOPMBI?
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4. YTo MOHUMAIOT IOJ, KOJUTM3UOHHOM IMpo0IeMOoii?

5. YTo TaKkoe HOPMBI IIPSIMOTO IECTBUS?

6. Kakne BUIbI «THOKMX» KOJUIM3MOHHBIX HOpM Bl 3HaeTe?

7. B Kakux ciIy4asix IIpMMEHSIeTCSI OTOBOPKA O ITyOJIMYHOM I10-
psinke?

8. UTo Takoe HallMOHAJIbHBINA PexkKM?

9. KakoBO OT/IMYK€e HALIMOHAJIBHOTO peXXUMa OT pexXuMa Hau-
0O0JIbIIIETrO OJIATONPUSITCTBOBAHUS?

10. Kak omnpenesnseTcss MHCTUTYT B3aUMHOCTU?

11. Kak cootHocsiTcsa B MUII nBa nipaBOBBIX (peHOMEHA: «B3a-
UMHOCTb» U «peTopcusi»? JlaiiTe onpeneneHre peTOpCUn.

3agaun u ynpaxuenus

1. Poccuiickoe akIImOHEpHOE OOIIECTBO «AHTE» 1 KOMITAHUS TOCY-
nmapctBa I'. 3aKITIOYMIM KOHTPAKT MyTeM OOMeHa TeKCTaMU, Ha KOTOPBIX
OBLIM IpOCTaBJIeHHl (pakcumuiie' pykopomuteaein dupm. Jlo 3Toro HuKa-
KUX COTJIAIIEHU MeXIy CTOPOHAMM He 3aKJTI0Yaioch 1 hopma corjalie-
HUST He OTOBapMBajlach, HE OTOBApUBAJICS BOIPOC O IpaBe, MPUMEHUMOM
K KOHTpakTy. [1o ykazaHHOMY JOTOBOpPY KOMMaHus 13 rocynapctsa I'. sB-
JI1ach TTPOAABIIOM.

Opnako AO «AHTei» momaso B apOMTPaKHEINA Cyl Ha TePPUTOPUU
P® uck ¢ TpeboBaHMEM O PU3HAHUU JOTOBOPA HEAECMCTBUTEIHHBIM, CChI-
nasick Ha cT. 162 T'K P®D. Poccuiicknii cyn yaIoBIETBOPIII TPEOOBAHUS UCTIIA.

Haiite olieHKY pelieHU0 cyaa. OObsICHUTE, KAKUM METOAOM
MUYII pykoBoacTBoBaiics cya. K KakoMy TUITy HOpM OTHOCHUTCS 1I. 3
cT. 162 T'K PD?

2. BoibepuTe BapuaHT OTBETa Ha BOIIPOC, KAKON PeXXUM Ipeao-
CTaBJISETCH JJIs1 MHOCTPAHHBIX I'PaXIaH B IOJb30BAHUU 3eMJIEN HA
tepputopun P®, eca HM omHA M3 TPYIIT MHOCTPAHIIEB HE MMEET
MPEUMYILIECTB U HE UMEET B OTJIMYUE OT POCCUIMCKUX TpaXaaH IpaBa
COOCTBEHHOCTU Ha 3eMJTIO:

a) HalMOHATbHBbI;

0) JIbIOTHBIN;

B) HauOOJIbIIEro 0J1aroNnpUsITCTBOBAHUSI.

I TouHoe Bocmpou3BeAeHUE IOMIIMCHU IIOCPEACTBOM (hOTOMEXAHM-
YECKOTO WJIN 3JIEKTPOHHOTO KOMMPOBAHMSI.
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3. Poccwmiickasl 3KCITOPTHO-MMITOPTHAS KOMITAHUS 3aKJIIOYWIA CO
CBOMM aMepPHUKaHCKUM TIapTHEPOM KPYITHBI KOHTPAaKT, B KOTOPOM B I0-
pSIIKE TPEeTeHMCKOM 3allMCH YCTAaHOBMJIM, UTO CITOPHI OyIyT BBIHECEHBI Ha
paccmotpenue u paspeiienue B MKAC P®. B npoliecce BO3HUKILETO ap-
OUTPaXKHOTO pa3OMpaTeNbCTBA MPENCTABUTENb POCCUIICKON CTOPOHBI 00-
patuics B cyn wrara Helo-Mopk ¢ mpock6oii 0 «3aMOpaXuBaHUM» Cye-
TOB OTBETYMKA KaK O CPENCTBE 0OecIeyeHUsT McKa oT «money laundering'».
OTBeTYMK 3asBUJI TPOTECT, yKa3aB Ha HaJIM4YWe B TOTOBOpE 3alpera Ha
ob6pamenue B cyn CIHIA mo kakum-i1u60 Borpocam. Cya oTBepr TOBOIbBI
OTBETYMKA KaK IPOTUBOpEYAIE <«TO3UTUBHOMY» IPUHIIUITY KOHCTHUTY-
MM O CYAeOHON 3allMTe M HAJOXWJI apecT Ha cyeTa. DTy MO3HIINIO ITOJ-
tBepaui 1 BepxoBHbiii Cyn CLLA.

VYkaxure, Kakoil 13 UHCTUTYTOB MYII ObLI IpUMEHEH CyI0M:

a) HeAUCKPUMMHALINY;

0) HEeIOIIyCTUMOCTU OrpaHUYEHUsS IIpaBa COOCTBEHHOCTU HE
MHaye KaK MO PeIICHMIO Cya;

B) MyOJMYHOIO MOPSIKA.

4. IIBeitapckuii 3akoH «O MexXnyHapoIHOM YacTHOM IIpaBe» B IJIaBe
10 «<ApbuTpax» COmepKUT IOJOXeHHe 00 00ecrieYeHUU UCKOB, 3asIBICH-
HBIX B MHOCTPaHHBIC TPETEMCKE HMHCTUTYTHI, pellleHUIMH cynoB KoHdpe-
nepauuu. Hopmel xxe ATTK P® u I'TIK PCOCP takux noaoxeHuii He co-
nepxat. OnHaKo Mo OJAHOMY M3 JieJ, pa3doupaBuieMycs CyqioM ApOuTpax-
HOTO MHCTUTYTa TIpu Toprosoii manate r. CTOKTOJIBMa, MEXIY POCCHIAC-
KOM M IIBEUIIAPCKOM KOMITAHUSMM, POCCUMUCKUIA Cya OOIIel IOPUCIUKIIAN
TIPUMEHMIT 00eCTIeUNTETbHBIC MEPHI.

BribepuTe BapraHT OTBeTa Ha BOIIPOC, KAKUM IIPUHIIAIIOM PY-
KOBOJICTBOBAJICS apOUTpax B JaHHOM ciiydae?

a) CYyBEpEHUTETA;

0) peropcuu;

B) B3aUMHOCTH.

Bonpocer aas o6cy:xaenns nHa cemunape

1. ITouemy B MYII cyuiecTByIOT IBa METOJA 1 KaK OHU B3au-
MOJEUCTBYIOT?
2. KakoBHbI ITI0CHI 1 MUHYCHI YHU(UKamy HopM MYTT?

' OTMbIBaHUE AeHer (aHen.).
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3. KakoB npuHLIMIT AEHCTBUS «THOKOI» KOJJIM3UOHHOM HOP-
MbI? B 4eM COCTOSIT IUTIOCHL 1 MUHYCHI «TMOKMX» KOJUIM3MOHHBIX HOPM?
OO0ocHyliTe CBOIO MO3ULIMIO.

4. Kak nojKHa pelnaTbesl MpodseMa «00paTHOW OTCHIIKU»?
OO0bsiCHUTE CBOIA OTBET.

5. B 4eM COCTOUT CYLIHOCTb ABYX TEOPUIA «ITyOJIMUYHOTO MOPSI-
Ka», OObSICHUTE pa3anuus Mexay HuMu. Kakast u3 Hux kaxercs Bam
HauOoJjee IIpUeMIEMON 1 TToYeMy?

6. Pacckaxure o npaBoBbIX pexxumax B MUII, yaurteisast mpu-
MepHI U3 MMPAKTUKU U 3aKOHOIaTeIbCTBa. [loueMy mpuMeHsIeTCST TOT
WIX UHOM pexXum?

7. 3aueM HeOOXOAUM MHCTUTYT PeTOPCUn?

8. B yeM oT/IMuMe MHCTUTYTA «IIyOIMYHOTO ITOPSIIKA» U «CBEPXUM-
MepaTUBHBIX HOPM» U KaK 3TU Pa3IMIMS IIPOSBISIOTCS B 3aKOHAX U
MPaBOIIPUMEHUTELHOM MIPAKTUKE?

OCHOBHbIe MNMOHATHA

[0 B3aMMHOCTBD;

«TMOKasl» KOJUTM3WMOHHAsI HOPMa;
JTIMCIIO3UTUBHBIE HOPMBI;

UMIIEPATUBHBIE HOPMBI,

KOJUIU3MS,

KOJUIM3UOHHBIE HOPMBI;

KOJUIM3UOHHBIA METOL;
MaTepUaIbHO-IIPABOBbIE HOPMBbI;
MaTepUaJIbHO-IIPaBOBOM METOL;
HalMOHAJIbHBIN PEXUM;

HOPMBbI MEXIYHAPOIHOIO YaCTHOTO IpaBa;
HOPMBI TIPSIMOTO JEUCTBUS

o0paTHast OTChLIKA;

00BEM KOJUTM3MOHHOU HOPMBI;

MPUBI3Ka KOJJIM3UOHHOMW HOPMBI;
MyOJUYHBIN TTOPSIIOK;

peXXrUM HanOOJIbIIETO 01arONPUSITCTBOBAHUS;
[ peropcus;

0 cTpOoro MMIiepaTUBHbIE HOPMBI.

OoOooooooooooogooad
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Autepatypa, pekoMengyemMasi K M3yueHHIO

1.borycnaBckuiit M.M. MexayHaponHoOe YacTHOe mmpaBo. — M.,
1998.

2. I'anenckas JI.H. MexnyHaponHoe YacTHOe mpaBo. — JIeHuHr-
pan, 1983.

3. KunblioB A.H. [TpumeHnMOe npaBo B MEXITyHAPOIHOM KOM-
Mep4deckoM apoutpaxe. — M., 1998.

4. 3BexoB B.I1. MexnyHapogHoe yacTHOeE I1paBo. Kypc jekiuii.
— M., 2000.

5. Uccag M. MexayHapoaHoe 4yacTHOe IIpaBo (1ep. ¢ dp.). —
M., 1989.

6. Kabarosa E.B. MI3MeHeHMe pojIn KOJJIM3MOHHOIO METO/IA B
MEXXIYHapOTHOM YaCTHOM IpaBe // MexXmyHapomHOe YaCTHOE MpaBo:
coBpeMeHHas npakrtuka: Co. crareii / [Tox pen. M.M. Boryciasckoro,
A.T". CBetnanoBa. — M., 2000.

7. Kox X., Marnyc VY., Bunkiiep ¢on Mopendensc I1. Mexmy-
HapoIHOE YaCTHOE IPaBO U CPaBHUTEILHOE IIpaBOBeleHHUE (TIep. ¢
HeM. 1. 10. H. FO.M. IOmaieBa). — M., 2001.

8. JIykamyk .. MexnyHaponHoe npaso. O01iast yactb. — M.,
1998.

9. JIynu JI.A. Kypc MexayHapogHoro yactTHoro npasa. Oo6iias
yacTtb. — M., 1973.

10. Jdyun JI.A., MapsuieBa H .M., CagukoB O.M. MexnyHa-
pomHOe YacTHoe mpaBo. — M., 1984.

11. MexnyHaponHoe yactHoe TipaBo / Ilox pen. K.I'. MatseeBa.
— Kues, 1985.

12. MexnaynaponHoe nipaBo / ITox pen. FO.M. Konocosa, B.U.
Kysuenosa. — M., 1998.

13. Mocc [. ABTOHOMUSI BOJIY B IIPAKTUKE MEXIYHAPOIHOIO
KOMMepUYeCKoro apourpaxa. — M., 1996.

14. ITepetepckuii U.C., KpbutoB C.b. MexxayHapomgHoe YacTHOe
mnpaso. — M., 1959.

15. Leflar, American Conflicts Law. — Charlottsville, 1986.

16. Restatement of the Law Second, Conflict of Laws 2d, Bd. I-
II1. — St. Paul, 1971.
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1.4. ®dusnyeckme nuua
B MeXAyHapoaHOM 4YacTHOM npaBe
U NX NpaBOBOE MNOJIOXEHNe

Ilporpammuas annoranus

ITpaBoBOE MoJIOXKEHNE MHOCTPAHILIEB KaK 0coObIi pasnen MYII.

MHuocTpaHHbIe rpaxaaHe, anaTpyuabl, ounarpuabl. OcoO0eHHOC-
TU MIPABOBOTO MOJIOXEHUS KaKA0M U3 MePEeUUCICHHbBIX KATETOPHUIA.

IIpaBoBoe monoxeHue OexKeHIIEB.

ITpuHLMNBL AeicTBUS (TPUMEHUTENIBHO K paccMaTpuBaeMoi
TeMe) TaKMX MHCTUTYTOB, KaK HAallMUOHAJbHBI PEXUM, MPUHLIMII
HEeIUCKPUMUHALIMU, PETOPCHUS.

CopnepxxaHue KJII0UeBOro MOHATUS «JIMYHBINA 3aKOH (pu3nyec-
KUX JIUL»: HAUMOHAJIbHBIM 3aKOH WM 3aKOH IpaXIaHWHA, 3aKOH
MecTa XUTeJIbCTBA.

TpaguuMOHHBINA IMBUIMCTUYECKUN MHCTUTYT — «IPakKIaHCKasi
MPaBOCYOBEKTHOCTh MHOCTPAHIIEB»: TPaskIaHCKasl IPaBOCIIOCOOHOCTD,
rpaxkIaHcKas 1eecrocOOHOCTh Ha OCHOBAaHMY MEXITyHapOAHO-TPABO-
BBIX KATETOPUIA.

CopepxkaHue IpaB 1 CBOOOI MHOCTpaHlieB. Bo3aMoxkHEIe orpa-
HUYEHMS TTpaB U CBOOO MHOCTPAHIIEB.

Kpatkuii ouepk 0 MojoXXeHUU OTeUECTBEHHBIX TpakiaH 3a py-
OeKOM.

OnopHblil KOHCTIEKT AeKIMH

OmHa 13 OCHOBHBIX 3a1a4 MEXIYHApOTHOTO YaCTHOTO TIpaBa —
pETYIMPOBaHNE OOIIECTBEHHBIX OTHOIIICHUI C yJYacTHeM (PU3MUIECKIX
JIWLI, IMEOIINX Pa3IMIHOEe TPaKIaHCTBO VI ITPOXKHUBAIOIINX Ha Tep-
PUTOPHH PAa3HBIX CTPAH.

HopMbl MexXayHapoZHOTO YaCTHOTO IpaBa PeryaupyioT UMy-
IIeCTBeHHbBIE, INUHbIC HEUMYIIIECTBEHHBIE, CEMEHEBIE, TPYIOBBIE U
TMpoliecCcyabHEIe TIpaBa MHOCTPAHIIEB.
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IIpexne Bcero, caemyeT ySICHUTH BOIIPOC, YTO €CTh IpakaaH-
cTtBO? I'paxkaancTBO — 5TO MPaBOBas MPUHAAIEKHOCTh JTULIA K TaH-
HOMY TOCYIapcTBY. B criTy rpaxkmaHCcTBa Ha YeIoBeKa PacIpoCTpaHs-
I0TCsI 3aKOHBI TOCYIapCTBA, YCTAHABIMBAIOTCS TpaXKIaHCKUE TIpaBa U
o00s13aHHOCTU. Bee nuiia, He sBistolmecs rpaxnaHamMmu Poccuiickoit
®enepalini, MOXHO pa3neuTh Ha Be KaTeTOPUU: JHIA 0e3 rpaxk-
JIAHCTBA, TO €CTh ANATPUAbI, U HHOCTPAHHBIE IPaXKAAHe UV MHOCT-
pannpl. OTIEIbHYIO KATETOPUIO COCTABIISIOT JIMIIA C ABOMHBIM IPazxK-
JAHCTBOM VTV OMIATPHIbI.

Anarpuasl — 3TO TIpoXKBalolye Ha Tepputopun PO nuiia, He
sIBJIsTIoNecs rpaxxkaaHamMy P u He uMelolye 1oKa3aTeabcTBa CBOei
MPUHAIEXKHOCTU K MHOCTPAaHHOMY TOCYIapCTBY.

HMHocTpanHblii rpazKIaHAH VT HHOCTPaHeN Ha TeppuTopun PO
— 9TO JIULIO, He fABJSIONIeecsd rpaxkaaHnHoM P® u nmerolee 1oKa-
3aTeJIbCTBO CBOEH MPUHAIICXKHOCTU K TPakKIaHCTBY MHOCTPAHHOTO
rOCyIapcTBa.

Bunarpuapl — JIMIIa, COCTOSIIIME B COOTBETCTBUU C MEXIyHA-
poaHbIMU AoroBopaMu P® omHOBpeMeHHO B rpaxmaHcTBe PO u B
rpaXkIaHCTBE TOCYIapCcTBa — JOTOBAPHBAIOIIEHCSI CTOPOHBI.

Oco0bIM cTaTycoM Ha Tepputopunl P® ob61anaioT 6esxceribl. DTOT
craryc onpeaensiercsi Konpennueit «O craryce 0exeHlen», Dene-
panbHbIM 3akoHOM P® «O GexeHmax» 1993 r., INomoxenunem «O
MOPSIAKE MPEAOCTaBICHUS TTOJUTUYECKOTO YOSXKUIIa Ha TEPPUTOPUU
P®». B cooTBeTCTBUM C TAHHBIMU JOKYMEHTAMU, OeKeHel — JIMIIO,
KOTOpOoe He sBsieTcs rpaxkaaHnHoM P® 1 KoTopoe B CHITy BITOJTHE
000CHOBAHHbBIX OIMACEHMI CTaTh XKEPTBOI IIpeciieI0BaHUIA 10 IPU3HAa-
KY pachl, BEpOMCIIOBEAAHUS, TPAXKIAHCTBA, HAIIMOHAIBHOCTH, TIPH -
HAIJIEXKHOCTH K OIPENECTIEHHOM COLMAIbHOM TPYIIIe HAXOAUTC BHE
CTpaHBI TPaXKIAHCTBA M HE MOXKET ITOJIh30BaThCS 3allIUTOM 3TOM CTpa-
HBI M3-3a 3TUX OMACEHUI WJIM, He MMes IpaXIaHCTBa, HAXOMUTCS
BHE CTpaHbI ITOCTOSTHHOTO MpeObIBAHMS.

Ho npungatust Koncruryuuun CCCP 1977 1. TEepMUHBI «<MHOCT-
paHIIbI» U «<MHOCTPaHHbIE TpaXkIaHe» TPUMEHSIINCh KaK paBHO3HAY -
Hble, WM 0003HAYANIMCH KaK «rpaxaaHe ApPyrux rocyaapers». KoH-
crutyuusi CCCP 1977 1. paciuupuia coaepXaHue MOHSATUSL «<MHOCT-
paHen». 3 cmbicia ctathu 38 «O mpaBe yoexkuila» U €e COIoCcTaB-
JIeHus co ctatheil 37 caenyer, uto KOHCTUTYLMS cunTajda MHOCT-
paHIIaMM KaK MHOCTPAaHHBIX TPaXKIaH, TaK 1 JIMIL Oe3 rpakIaHCTBa,
T. €. BceX Jull, He saBastouuxcd rpaxagaHamu CCCP. AHajlornuHo
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HCITOJIb30BAJICSI TEPMUH MHOCTPAHELl B 3aKOHOIATEIbCTBE MHOTUX
CTpaH Mupa.

Konctutyimusa PP 1993 r. n3bderaer MCIoIb30BaHMUST PA3IMYHBIX
TEPMHUHOB, U B CTaThsIX 62 M 63 ynmoTpeOsIoTCs JUIIb TEPMUHBI
«MHOCTPAHHBIN TpaXXIaHUH» U «IULO 0e3 TpaXkIaHCTBa».

15t HaCcTOSIIIIETO BpeMEHM XapaKTepHO Pe3KOe YBEJTUICHHE YKC-
Jla THOCTpaHILIEB, BpEMEHHO WX TTOCTOSTHHO HAXOMSIIIMXCS Ha TePpHU-
TOPUHU IPYTOI CTPAHBL. DTO OOYCIOBIEHO MOJIUTHYECKUMU, SKOHOMU -
YeCKMMHU 1 IPYTUMU IpUYMHaMH. B yacTHOCTH, 0C000 CUITbHOE BIIMSI-
HUE Ha YBeJIMYEHME YMCIa MHOCTPAHIIEB, HAXOMSIIUXCS Ha TEPPUTO-
pYH APYTroro rocygapcTsa B EBpoasmaTckoM permoHe, oKa3aiu MOJIu-
THYECKHe M3MEHEHMSI KOHIIa XX BeKa, Takue, Kak 3akimoueHue IleH-
reHckoro gporosopa, pacrag CCCP, YexocnoBakuu, FOrocinaBuu.

IMonoxeHue nHOCTpaHIEB Ha Tepputopuu PO omnpenensiercs
Koncturyumeit PO 1993 r., crarest 37 KoHCTUTYLIMM ycTaHABIMBA-
eT: «JIuua, He apstomnecs rpaxnaHaMy P® 1 3aKOHHO HAXOISIIIIH -
ecsl Ha €€ TepPUTOPHUH, TIOJIB3YIOTCS IpaBaMU M CBOOOIAMU, a TAaKXKe
HECYT 00sI3aHHOCTHU, yCTaHOBJIeHHbIe KOoHCTUTYIIMEH, 3aKOHAMU U
MeXIyHAapOIHBIMU TOroBopamMu PD».

ITpaBoBoe MoJI0KeHe MHOCTPAHHBIX rpaxaaH B PM ocHOBbIBa-
eTCA Ha CIeAYIOIINX 4-X OCHOBHBIX MOJIOKEHMSIX, KOTOPBIE OBLIU
npexycMmotpeHsl elle 3akoHoM CCCP «O mpaBoBOM IOJIOXEHUU UHO-
crpaHHbIX rpaxaad B CCCP» ot 24 uions 1981 r.:

a) MHOCTpaHHBIC TpaXkIaHe M allaTpUIbI TTOJIb3YIOTCS TEMU XKe
IpaBaMU 1 CBOOOJAMU U HECYT Te e 00s13aHHOCTHU, YTO U T'paxkaa-
He PO, T. ¢. B OTHOIICHUY HUX YCTAHABIUBACTCS «HAHOHAJIbHBIM
pexuM»;

0) MHOCTpaHHEKIE TpaxkaaHe B PMD u anarpuabl, IpoXUBaOlINe
B P®, paBHBI Ilepen 3aKOHOM, HE3aBHCUMO OT IPOMCXOXICHMUS,
COLIMAJILHOTO U MUMYIIECTBEHHOTO TOJIOKEHMSI, paCOBOI M HAIIMO-
HaJIBHOM TIPUHAUIEXKHOCTH, 10J1a, 00pa3oBaHMsI, SI3bIKa, OTHOIIIE-
HUSI K PEJIUTUM, POJIa U XapaKTepa 3aHITUI U IPYTUX OOCTOSITEIbCTB.
(DTOT IPUHLIMII ITOTYYMII HAa3bIBAHUE «IMPHHIHN HEAUCKPUMHAHALHN» );

B) B OTHOILIEHUHU TPAXKIAH TE€X TOCYIAPCTB, B KOTOPBIX UMEIOT-
csI CTielIMajbHbIe OrpaHUYEHUs TIpaB U cBoOo rpaxknaH PD, moryt
OBITh YCTAHOBJIEHBI OTBETHBIE orpaHnueHus. (I10mo0OHbI 111ar SIBJsIeT-
CS1 «IIPABOM PETOPCHHI»);

I') MCITOJIb30BaHNEe MHOCTPAHHBIMM IpakIaHaMU 1 anaTpuaaMu
mpas 1 cBoboa B PM He 10KHO HAHOCUTS yiepba nHTepecaM Poc-
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cuiickoro O6uecTBa 1 I'ocynapcTBa, IpaBaM M 3aKOHHBIM UHTEpPE-
caMm rpaxnaH P® u npyrux jamii.

Juunblll 3aK0H Quzuveckux AUy xaovaem 2 6apuanma:

1. HaumoHanbHBIM 3aKOH WM 3aKOH I'paxkaaHcTBa (lex nationalis,
lex patriae).

2. 3akoH MecTa xutesbeTBa (lex domicilii).

Ilepéviii 03HAUAET MpUMEHEHME IpaBa TOTO rocyaapcTBa, rpaxk-
JTaHUHOM KOTOPOTO SIBJIIETCS MaHHOE JIUIIO, 6Mopoll — IIPUMEHEHHUE
MpaBa rocyaapcTBa, Ha TEPPUTOPUU KOTOPOTO TAHHOE JIUIIO ITPOXKK-
BaeT (WM HaxomuTcs). JIMUHBIM 3aKOH — 3TO 3aKOH (PU3NYECKUX
JINII, U TIOTOMY HMCITOJIb3YETCS OH IpeXIe BCEero IS ONpeaeIeHUs
MPaBOBOTO TMOJOXEHUST (PU3NUECKUX JIMIL: TPAXKIAHCKON TpaBo- U
JeeCTIOCOOHOCTH, TUYHBIX TIpaB (IIpaBO HA MMsI, HA MECTO XUTEJb-
CTBa, Ha 4ecTb U T. O.). KpoMe Toro, mmMpokoi cdepoil JMIYHOIro
3aKOHa SIBJISIIOTCS OpayHO-CeMEHbBIE ¥ HACIeACTBEHHBIC OTHOIIICHUSI,
0COOEHHO IT0 TTIOBOIY IBYDKMMOTO UMYIIIECTBA.

PasrpanunueHue mexay chepamMy MpUMEHEHMsSI 3aKOHA T'pax-
MAHCTBA U 3aKOHA MECTa XUTEJbCTBA SIBJISIETCS TJIaBHBIM 00pa3oM
TEPPUTOPHUATLHBIM — OXHU CTPaHBI IJIS1 PETYIUPOBAHUS TIEPEUMC-
JIEHHBIX BOITIPOCOB MCIIOJIL3YIOT JIMYHBIN 3aKOH B (DOpMe 3aKOHA I'pax-
JAHCTBA, Ipyrue — B (popMe 3aKOHA MecTa XUTesbcTBa. CUuTaeTcs,
YTO B €BPOIIEIICKUX CTpaHax, 3a uckiaoueHueM Hopseruu, Jlanuu u
HWpnanouu, B psine natuHoaMepukaHckux crpaH (Kyba, Kocra-Puka,
ITanama u ap.) u apabckux crpaH (Ankup, Eruner u ap.), neicTBy-
eT IIPUHLIMII 3aKOHa TpaxkaaHcTsa. HanmpoTus, B cTpaHax 0OIIEro Ipa-
Ba (BemukoOpuranus, CHIA, Kanama, Uuaust u ap.) OeicTByeT
TIPYHITUII 3aKOHA MECTa XXUTEJILCTBA, CIONA XK€ OTHOCSTCS HEKOTOPBIE
JIaTUHOAMepPUKAHCKHE cTpaHbl (ApreHTuHa, bpasunus) u Tpu yka-
3aHHBIC BhILE EBporneiickue cTpaHbl. BMecTe ¢ TeM CyIecTBYIOT CTpa-
HBI, B KOTOPBIX IEMCTBYET CMEIIaHHASI CUCTEMA, T. €. «IIPUMEHSIOTCS
00e (popMbI IMYHOTO 3aKOHA»: K HUM OTHOCSTCS, B YacTHOCTU, Poc-
cus, Asctpus, IlBeiinapus, Mekcuka, BeHecyaina u ap.

Heobxonmumo 0TMETUTD, YTO B HACTOSIIEe BpeMsl IIpeIIoXKeHHAs
cxema IoTepsijia CBOIO aOCOJTIOTHOCTb M UMEET YCIIOBHBIN XapaKTep: BO
BCEX CTpaHaX KpoMe Ha3BaHHOH (hOPMBI IMYHOTO 3aKOHA TIPUMEHSIETCST
B OIpeAesIeHHOM cTereHH 1 Apyras ¢opma. MoXHO 0 TOI WJIM MHOM
(opMe TUIHOTO 3aKOHA TOBOPUTD JIMIITH KaK 00 MCXOMHOM KOJIJIU3H -
OHHOM HauaJie, UMEIOIIIEM TIPeUMYIIIeCTBEHHOE TTpUMeHeHe. B pe3yinb-
TaTe BCe OOJIBIINI KPYT TOCYIapCTB HUCIIONB3YET CMEIIAaHHYIO0 CUCTEMY
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JIMYHOTO 3aKOHA, KOTOpasl B 3HAYUTEIHHO OOJIBIIEI CTEITEHN COOTBET-
CTBYET pa3HOOOPA3UIO PEryIMpPyeMbIX OTHOIICHUIA.

O6paTtumMcs B KadecTBe IpuMepa K OpaHLiu, KOTopas Tpaau-
LIMOHHO OTHOCUTCS K CTpaHaM, TIPUMEHSIIOIINM K IMIHOMY CTaTyCcy
JINIIA 3aKOH O €ro rpakKIaHCTBe. B COOTBETCTBUM C 3TUM pacTopKe-
HHe Opaka, B YaCTHOCTH, pacCMaTPUBAETCs IO 3aKOHY I'pakIaHCTBa
CYIIPYTOB.

IMocnenoBarenbHOE MPUMEHEHUE 3TOTO TIPaBUIa TIPU pa3HOTPak-
MAHCTBE CYIPYTOB IS pellIeHUs BCEX BOIIPOCOB, CBSI3AHHBIX C pac-
TOpKeHHeM Opaka (BO3MOXHOCTh, OCHOBAHUS PAaCTOPKEHUS U T. 11.),
TpeboBao obpallleHUs K MPaBy ABYX pa3IMIHBIX TOCYIapCTB, B pe-
3yJIbTATe YETro CO3IaBAJIMCh CUTYalluH, KOTJa B OTHOLIEHUU OJHOTO
cynpyra (¢paniry3a) Opak pacToprajics, a B OTHOLIEHUU APYroro
cympyra (Harpumep, uTajbsHlia) Opak He pacTopraics. Bo3Hukanu
«XpOMalolle OTHOIIEHMST», M 3aKOH I'pakIaHCTBA He JaBajl BbIXOIa
M3 3TOTO TYIHKA.

B kxoHIIe KOHIIOB, CyaeOHas1 MpaKTUKa IIPU COXpaHEHUU OOILIei
reHepaJbHOI HOPMBEI (pacTopxKeHue Opaka MOTYMHSIETCSI 3aKOHY IPax-
JIAaHCTBA CYIIPYTOB) BbhIpaboTaja CyOCMANMAPHYIO KOJUIM3MOHHYIO HOpP-
MY: €CJIM CYTIPYTU HE UMEIOT ODILIeTO TpakKAaHCTBA, TO TPUMEHSIETCS
3aKOH TOCYIapCTBa, Ha TEPPUTOPUU KOTOPOTO OHU UMEIOT COBMECT-
HOe MecTo XuTenabcTBa. Kak Buaum, cyocuarapHo cTaja IpUMEHSITh-
cs1 BTOpas (popMa JIMYHOI'O 3aKOHA — 3aKOH MeCTa XUTeJIbCTBa (10-
MULIWIS).

CMellaHHas cMcTeMa JIMYHOTO 3aKOHa MCITOJIb30BaHa BO BCEX
HOBBIX KOTUDUKAIUIX MEKITyHAPOIHOTO YACTHOTO TIpaBa.

XapaKTepHbIM IIPUMEPOM SIBJIIETCSI BEHTepcKuii 3akoH «O Mex-
JYHapOAHOM 4acTHOM mpage» 1979 r. B kauecTse 001ero npasuia, OH
HCIIOJIb3yeT 00001IaIoNIyI0 (DOPMY «ITMYHBINM 3aKoH». B §10 (1) 3amu-
CaHO: «IIPAaBOCIOCOOHOCTD, AeeCIOCOOHOCTh 11 BOOOIIIE IMYHbINI CTa-
TyC, a TaKXKe JIMYHBIE HEMMYIIIECTBEHHBIE TIpaBa YeJIOBeKa HEOOXOIM -
MO paccMaTpuBaTh COTJIACHO JUYHOMY 3aKOHY». 3aTeM 3aKOHOAATEeb
YTOUYHSIET MOHSITHE JIMYHOTO 3aKOHA: BO-TIEPBBIX, 3TO 3aKOH TOTO
rocyaapcTBa, rpaxkIaHUHOM KOTOporo sBisercs (lex patriae), Bo-BTO-
PBIX, 9TO 3aKOH TOCYIApCTBa, HA TEPPUTOPUU KOTOPOIO YEIOBEK
uMeeT MecTo XuteilbcTBa (lex domicilii), ecau oH Oumatpug WiIu
anatpun (§11).

TouHo TakKe ceMeliHO-OpauyHble OTHOILIEHMST pacCCMaTPUBAIOTCS
IO «O0IIEMY JIMYHOMY 3aKOHY» YYAaCTHHMKOB (C yYETOM pa3bsCHE-
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Huit, cogepxamuxcsa B §11), HaclieICTBEHHbIE OTHOILUEHUSI — <«IIO
JIMYHOMY 3aKOHY HAaCJIeI0IaTeNIs» U T. 1.

Takum ob6pa3oM, IIepexoa K CMEIIaHHOM CUCTEME JIMYHOTO 3a-
KOHA SIBJISIETCSI XapaKTepPHOI 4epTOi COBPEMEHHOTO Pa3BUTHS MEXK-
TYHApPOIHOTO YACTHOTO MPaBa, YTO MOBBIIIAET €ro 3¢ GEeKTUBHOCTD.
K paccmorpeHHOMY MOXHO 100aBUTH IIpaBuUiia BEIOOpA IIpaBa B OT-
HOIIEHUH AEECIIOCOOHOCTH, IIpeAyCMOTpeHHbIe B poccuiickom MYII.

B Poccuu B cootBeTcTBUM €O T. 1195 'K P® myHBIM 3aKOHOM
(bu3mIecKoro JMIa CYNTACTCS MPABO CTPAHbI, IPAXKIAHCTBO KOTOPOU
570 auio numeeT. Ecauy ke IUI0 Hapsoy ¢ pOCCUIMCKUM TpaxkmaH-
CTBOM HMMEET U MHOCTPAHHOE I'PaXIaHCTBO, €T0 JTUYHBIM 3aKOHOM
SIBJISIETCST pOCCUICKOe paBo. Korna MHOCTpaHHBINM rpakdaHUH MMEeT
MEeCTO XUTENbCTBA B PD, ero TUYHBIM 3aKOHOM SIBJISIETCS POCCHIIC-
Koe npaBo. [1py HaMUYKUK y INIIa HECKOJBbKUX MHOCTPAHHBIX TpaK-
JMAHCTB JIMYHBIM 3aKOHOM CUMTAETCS MPaBO CTPaHbI, B KOTOPOIi 3TO
JINIIO UMEET MECTO KMTEJIbCTBA. JIMUHBIM 3aKOHOM JIinIia 0e3 rpax-
JMAHCTBA CYMTAETCS IMPABO CTPAHbI, B KOTOPOM 3TO JIUIIO UMEET MECTO
KUTENbCTBA. JIMIHBIM 3aKOHOM O€XKeHIIa CYUTAETCS MPABO CTPAHBI,
MpeJocTaBUBIIeH emy yoexuiie. Takum odopaszom, B PD nomobpana
ONTUMAaJIbHAsI COBOKYITHOCTh KOJUTM3MOHHBIX IIPUHIIUIIOB, COCTABIIS -
IOLIMX CMEIUAHHBIN JIUYHBIA CTaTyT.

I'paxkganckas npaBocy0’beKTHOCTh HHOCTPAHIIEB CKJIAIbIBAETCST
W3 ABYX MOHSITUIN: epaxcOaHcKas npasocnocoOHOCMy N paicoanHcKas
deecnocobrocme. Iloa rpaxIaHCKOl MPaBOCIOCOOHOCTBIO (hU3MUEC-
KOT'O JIMIIAa TIOHUMAETCSI €r0 CIIOCOOHOCTh OBITH HOCUTEJIEM Tpaxk-
MAHCKUX TpaB M 00SI3aHHOCTEM, TOMMyCKaeMbIX OObEKTUBHBIM ITTpa-
BOM JIaHHOM CTpaHBblI.

I'paxxnaHcKast IpaBOCIIOCOOHOCTh MPHUCYILA YEIOBEKY KaK XKI3-
HECIIOCOOHOMY CYIIIECTBY M HE 3aBHCHUT OT €TI0 YMCTBEHHBIX CIIOCO0-
HOCTE, COCTOSTHMS 3M0POBbS U T. 1.; IIPH XXU3HU YeJIOBeKa IPpaBo-
CITOCOOHOCTH MOXKET OBITh OTpaHMYEHA CYIOM, B YACTHOCTH, MOXET
OBITh BEIHECEHO pEllIeHNe O 3allpeTe 3aHMMAaThCs KaKOW-T1n00 mes-
TeJIbHOCTBIO, OIIpee/ieHHOU Ipodeccueii. PaHee rpaxnaHCKUM KO-
JIEKCOM U IPYTMMU 3aKOHAMU TIpeIyCMaTpUBaIach BO3MOXHOCTb JIN-
HeHsT (PU3NIECKOTOo JIMIIA BCeX TPaXkIaHCKMX IIpaB — TaK Ha3bIBae-
Masl rpaXIaHcKasi CMepTh. B HacTosIliee BpeMst IMIIIEHNE TI0 CYIy TpaK-
JMAHCKOM IMPaBOCTIOCOOHOCTH 3aKOHOIATEIHLCTBOM OOJIBIIIMHCTBA TO-
CYIapCTB HE MTOITyCKaeTCsl.
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ITpaBociocOOHOCTh (PU3MUECKOrO JIMIIA IIPEeKpallaeTcs C ero
CMEepTHIO WU OOBSIBICHUEM €T0 YMEPIIIMM Ha OCHOBAHUM TTPE3yMII-
1M1 0€3BECTHOTO OTCYTCTBHMS B T€UEHHUE OINPENEIEHHOTO B 3aKOHE
CpoKa, UK XKe OObsIBICHUEM CyIeOHOrO pellieHsI 0 0€3BECTHOM OT-
cyrcrBuu (@pannus). B HacToslee BpeMsI 10 rPakIaHCKOMY IIpaBy
I'epmaHuy 6e3BECTHO OTCYTCTBYIOIIMIA MOXET ObITh OOBSIBJIEH YMEP-
UM 10 ucTedyeHnu 10 JIeT TaKOro OTCYTCTBUSI, HE3aBUCUMO OT BO3-
pacTa, HO He paHee, YeM eMy UCIIOJTHUTCS 25 JIeT, WU 110 UCTeYSCHUH
5-THJIETHETO CpoKa 0€3BECTHOTO OTCYTCTBHUSI, €CJIM K MOMEHTY BBIHE-
CeHUs pelleHrs 00 OObSIBICHUH JIUIIA YMEPIIIUM €My UCITOJTHWIOCH
ob1 80 ner.

B Benukooputanuu u CIIIA MHCTUTYTOB O€3BECTHOIO OTCYT-
CTBUS M OOBSIBICHUS JIM1IA YMEPIIUM 10 0€3BeCTHOMY OTCYTCTBUIO B
TOM BUIE, B KAKOM 3TU MHCTUTYTHI YPEryJIMpPOBaHbI B MMpaBe CTpaH
KOHTHHEeHTanbHOI EBporbl, He cylecTByeT. PelieHue Bompoca o 6e3-
BECTHOM OTCYTCTBMH U CMEPTHU 0€3BECTHO OTCYTCTBYIOIIETO U3 ce-
pbl MaTepUanbHOTO IpaBa B Beaukooputanuu u CIIIA nepeHocsTcs
B 00J1aCTh IpoIlecCyaTbHOTO TpaBa. Ecim mpu paccMOTpeHNH KaKoro-
Jmbo Iesila BO3HUKAET BOIIPOC O IMpaBe HAa MUMYIIECTBO MU Cyab0e
00513aTeILCTBA, TO CYI TIPU PEIICHUHM TaHHOTO KOHKPETHOTO Aesa
HUCXOIUT U3 TIPOIECCYaTbHOM TTPE3YMITLIMHI, YTO TAKOE JINIIO YMEPJIO.
Ecnm xxe u3 00CTOSTENIBCTB gja CAeMyeT, UTO OT OTCYTCTBYIOIIETO He
JIOJKHO TIOCTYIIATh M3BECTHUI, TO 3Ta MPEe3yMIIIINS He TIPUMEHSIeTCS.

B Poccuu rpaxxaaHcKasi HpaBOCHOCOOHOCTh (pU3MYECKOTo JIMLA
OIPEIEIISIETCS €T0 JIMYHBIM 3aKOHOM. [1py 3TOM MHOCTpaHHBIE TPpaK-
JlaHe 1 Jiula 6e3 rpaXkaaHCcTBa NoJIb3yITcs B PD rpaxkmaHcKoil mpa-
BOCITOCOOHOCTBIO HapaBHE C POCCUICKMM IpaxkIaHaMu, KpOMeE CITy-
YyaeB, YCTAaHOBJIEHHBIX 3aKOHOM (cT. 1196 'K P®D).

ITon rpaxkaaHCKoOl AeecnoCOOHOCTHI0 DU3NICCKUX JIUI TTIOHK-
MaeTCsl €ro CIIOCOOHOCTb CBOMMMU I€MCTBUSIMU IIPHUOOPETATh IpakKaaH-
CcKue mpaBa 1 00s13aHHOCTU. J1s1 TOro, 4To0bI OBITh I€ECIIOCOOHBIM,
YeJIOBEK JOJIKEH OCO3HaBaTh M MPaBUJIBHO OLIEHUBATh XapakTep U
3HAYE€HME COBEPIIAEMbIX UM IE€HACTBUI, UMEIOIIMX IPABOBOE 3HAYE-
HUeE, T. €. 5TO IMMPABOBOE CBOMCTBO CYOBEKTa 3aBUCUT OT YMCTBEHHOTO
COCTOSTHUSI YeJIOBeKa. 3aKOHOIATEILCTBOM OOJIBIIIMHCTBA CTPaH yCTa-
HOBJICHO, YTO Ie€CIIOCOOHBIM B IIOJIHOM 00beMe TpakIaHUH CTaHO-
BUTCS T10 TOCTUKEHMIO YCTAaHOBJIEHHOTO B 3aKOHE BO3pPacTa, TO €CTh
coBepIieHHOJeTHsI. Bo @paHINuy CoBepIlIeHHONEeTHE HACTyImaeT B 18



A.O. HMumakosa

ner, B ®PI' oHO HacTymaeTr B AeHb OKOHYaHMsA 18 roma XXuU3HU, B
AHIJINY Xe, HAIIPOTUB, YEJIOBEK CTAHOBUTCS COBEPILICHHOJETHUM C
IepBOro AHs, Korga emy ucnoiaHurcsa 18 ner. B IlBeiinapuu 3T0T
Bo3pact HactymaeT B 20 jer, a B CIIIA B 3aBUCMMOCTM OT 1UTaTa
koseo6netcs ot 18 mo 21 roaa.

Poccuiickoe 3aKOHOIATENILCTBO MPETyCMATPUBAET, YTO TpaXkIaH-
CKasl 1eeCrocoOHOCTh (PU3MUECKOTO JIUIIA ONPENEISIETCS €T0 JIMUHBIM
3akoHOM. PU3MYecKoe JUII0, He 0bIagaiolee rpaskTIaHCKOM I1eecCIo-
COOHOCTBIO TI0 CBOEMY JIMYHOMY 3aKOHY, HE BIIpaBe CChUIATHCS Ha
OTCYTCTBME y HETO JeeCIIOCOOHOCTH, €CIM OHO SIBJISIETCS AeeCIIOCO0-
HBIM 10 TIPaBYy MECTa COBEPILEHUS CACIKH, 32 UCKITIOYSHUEM CTyJaeB,
Korma OyieT 1oKa3aHo, YTO Apyrasi CTOpOHA 3HaJla WIIA 3aBEIOMO JOJI-
JKHa OblIa 3HaTh 00 OTCYTCTBUU JeecrtocodbHocTH (1. 1197 'K PD).

ITpaBa 1 cBOoGOABI MHOCTpPaHLIeB B PMD BecbMa IIMPOKH, Pa3HO-
00pa3HbI 1 UX 00s13aHHOCTU. OHU MPEeTyCMOTPEHBI BCEMU OTPaCIIMU
POCCHIICKOTO 3aKOHOMATEIbCTBA — KOHCTUTYIIMOHHBIM, aIMUHUCT-
PaTUBHBIM, TPaXXIAHCKUM, TPYAOBBIM, CEMEHBIM U T. 1. Hemocpen-
CTBEHHO MHOCTPAHIIaM TOCBSIIEHA JIUIIb YaCTh TAKUX HOPM, OCTaJTb-
HbIe, M UX Topas3no OoJibllie, CIelMaIbHO HE OPUEHTUPOBAHHBI Ha
WHOCTPAHIIEB, XOTS PaCIPOCTPAHSIIOTCSI HA HUX TOXeE.

Tak, B CBSI3M ¢ CYIIIECTBOBAaHMEM HAIIMOHATBHOTO PEXXUMa MHO-
CTpaHIIbI TTOJIB3YIOTCSI IIPaBaMU 1 HECYT 00SI3aHHOCTHU B OpayHBIX U
CEMEMHBIX OTHOIIIEHUSIX HapaBHe C rpaxkaaHaMu PO,

Baxwneiiiast yepTa poCCHUIICKOro 3aKOHOAATEILCTBA — 3aKper-
JIEHNE COIMAIbHO-3KOHOMUYECKUX U COLMAIBHO-KYIBTYPHBIX ITpaB
nHoctpaHieB B PO®. [1pu 3ToM NOoCTOSIHHO npoxkuBatoliye B PO nHo-
CTPaHILIBI MPAKTUYECKHU TTOJIHOCTBIO TIPUPaBHEHHI K TpaxknaHaMm PO B
MAHHBIX 00JIACTSIX, KaK U B Cpele OXpaHbI 3M0POBBS, IMOIYICHUS
00pa3oBaHUsI MOJIb30BAHUS JOCTIKEHUSIMU KYJIbTYPHI.

B colmanbHO-3KOHOMUYECKOI 1 KyJBTYPHOM 001aCTIX MHOCT-
paHibl B PD UME0T He TOJBKO IIMPOKUE TIpaBa, HO U Pl 00sI3aH-
HOCTei: coOMoaeHe TIPaBIII TTOJIb30BAHUS XKUJIBIM ITOMEIIEHUEM,
OepeXXHOe OTHOIIEHNE K MaMSITHUKAM UCTOPUU U IPYTUM KYyJIBTYp-
HBIM IIEHHOCTSIM. THOCTpaHIIbI, IPUHSTHIE B POCCUNCKNE YUeOHbBIE
3aBeIeHNsI, UMes TIpaBa, HeCYT M 00S3aHHOCTH YYalllMXCSI U CTYICH-
TOB B COOTBETCTBHMU C 3aKOHONATEILCTBOM.

HMuoctpanusl B PO B coorBercTBuuU ¢ 3akoHOM P®D «O06 006111€e-
CTBEHHBIX O0BEIMHEHUSIX» UMEIOT MPABO BCTYIIUTH B KA4eCTBE UJie-
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HOB B JII0ObI€ 0O11IECTBEHHbIE OPraHU3allMU HA OOIIIMX OCHOBAHUSIX C
rpaxgaHamu PO.

HMuoctpanuamMm B PO npegocrapisieTcss BO3MOXHOCTD 3aKJIFOYATh
U pacTopraTth Opaku, B TOM 4Yuclie U ¢ rpaxkaaHamu P®; rapanTtupy-
IOTCSI HETTPUKOCHOBEHHOCTh JIMYHOCTH, SKMJIHUIIIA U JIP. JIMYHBIE TIpaBa.

Baxno otMeTuTh, uto cornacHo c¢t.1197 'K P® npusHanue B
P® ¢usnueckoro auiia HeeeCIOCOOHBIM I OTPAHUUEHHO JIEeCITO-
COOHBIM TTOMYMHSIETCS] POCCUICKOMY TIPaBY.

IIpaBoBOIf cTaTyc MHOCTPAHIIEB XapaKTepU3yeTCs U TeM, YTO
obJjagaHue HEKOTOPBIMU IIpaBaMM, CBOOOJAMU U OOSI3aHHOCTSIMU,
VUUTBIBASI UX XapaKTep, CBA3AHO C 00s13aTeIbHOI MPUHAIIEKHOCTBIO
K rpaxgaHcTBy P@D. B ¢cBsI3u ¢ 3TUM poCCUIICKOE 3aKOHOAATEIHLCTBO
MpeAaycMaTprBaeT, YTo MHOCTpaHIILl B PMD He MoryT u3bupars 1 ObITh
M30paHHBIMU, a TAKXKE YIaCTBOBATh B pepepeHayMax; He MOTYT Ha-
3HAYaThCs Ha TOJLKHOCTU, KOTOPBIE CBSI3aHBI C MPUHAIIEKHOCTBIO K
rpaxaaHcTBy P®D (Harmpumep, ObITh IUIIJIOMATOM, IIPOKYPOPOM, Clie-
JoBaTejieM, HOTApUYCOM M T. I1.); HE MPHU3BIBAIOTCSI HAa BOMHCKYIO
ciyx0y B psiabl BoopyxeHnHbix Cun PO.

CxonHbIe TIOJIOXXEHNS CYLIECTBYIOT U 111 POCCHICKHX IPaKIaH
3a pyoexom. SIBISIACh WISk IPUHUMAIOIIETO MX Ha CBOEH TepPUTOPUM
rocyaapcTBa MHOCTPAHIIAMU, OHM TTOJIB3YIOTCSI COOTBETCTBYIOIIMMU
MpaBaMu, TIPEAOCTABICHHBIMIA MHOCTPAaHHBIMU 3aKOHAMU, a TaKXKe
LIEJIBIM PSIIOM HOPMAaTUBHBIX aKTOB PM. MHTepecHBIM (hakToM SIBISI-
€TCs TO, YTO 32 PyOEXKOM POCCHUSIHE MOTYT IOJIb30BaThCs IIpaBaMu,
He U3BECTHBIMM HallIEMYy TIPaBy, HO TIPEIOCTABIISIEMBIMU ITPABOM JIPY-
rOro ToCy/IapcTBa.

PoccusiHe gBisitOTCS IJ1S HALLIETO MpaBa «COOTEUYECTBEHHUKA-
MI», KOTOPBIM TTPEAOCTABIISIETCS KOMIUIEKC TapaHTUI — COLUATBHBIX,
MTOJIMTHYECKUX U ITPAaBOBBIX. TPaguiIMOHHON COCTABIISIONICH STHX Ta-
paHTHI1 SBIISIETCS TIOMOIIb KOHCYIbcTBA. Ha ocHoBaHumM KoHcybe-
KOro YcraBa pOCCUICKUI KOHCYJI, a TAKXKE COTPYAHUKM IIpeacTaBu-
TenbcTBa P 00s13aHBI OKA3BbIBATh BCIO BOZMOXKHYIO IIOMOIIIB 110 TIep-
BOMY TPeOOBaHUIO COOTEYECTBEHHUKA, HAXOISIIIETOCs 32 pyOeKOM.
O0BeM BO3MOKHOM ITOMOLLM I10 BOCCTAHOBJICHUIO IIPpaB COOTEUYECTBEH-
HMKOB OIpeesIsIeTCsl 3aKOHOIATEeIbCTBOM CTPAHbI IPeObIBAHMS U IBY-
CTOPOHHUMMU COIIAIIEHUSIMU O TAPAHTHSIX MPaB COOTEYECTBEHHUKOB.
OnmHUM U3 caMbIX PacIIPOCTPAHEHHBIX BUAOB ITOMOIIM SIBISIETCS TIPeI-
CTaBUTEJIbCTBO MHTEPECOB POCCUSIH B TOCYIAPCTBEHHBIX OpraHax Mmpu
HX TIOJINTUYECKOM WJIY YTOJIOBHOM TIPECIeIOBAHUN.
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XpecromaTus

«CraTyc MHOCTpaHHBIX I'paXmaH W Jull 0e3 rpaxkmaHCTBa OJM30K,
BO MHOTOM COBITa[Ia€T, HO MPABOBOI CTaTyC JUI] O6e3 rpakaaHCTBa
nMeeT HEKOTOphie OCOOEHHOCTM, HaIlpuMep, B cdepe oIlpenee-
HUST TPaXXKIAHCKOM MPaBOCTIOCOOHOCTH, YCHIHOBJICHUS ACTeM, MpU-
obperenus ux aetbMmu rpaxmanctsa CCCP u psma npyrux. [1oaTo-
My, KOTAa MBI XapakKTepusyeMm oOlllee B IMPaBOBOM CTaTyce MHOCT-
paHHBIX TpaXIaH 1 UL 0e3 rpaXXIaHCTBa, TO MCIIOJIb3yeM 000011a-
IO TEPMUH «MHOCTpaHIIbl». Korma xke packpbIBaeéM 0COOEHHOC-
TH, TO TOBOPUM COOTBETCTBEHHO 00 «MHOCTPAHHbBIX IpaXkIaHax» WU
«IA1Iax 0e3 TpaKIaHCTBa»».

JI.B. Jlazapen, H.1. MapsiueBa. MHOcTpaHHEIE rpaxkgaHe. —
M., 1992.

«I'paxnaHckasl 1eecrnocoOHOCTD Julia 6e3 rpaxaaHcTBa OMpeness-
€TCsl MO MpaBy CTPaHbl, B KOTOPOIl OH MUMEET MOCTOSIHHOE MECTO
xuTenbeTBa (1. 3 cr. 160). I'pakmaHckast teecriocoGHOCTh MHOCTPaH-
HBIX I'paxaaH v Jull 6e3 TpaXkJaHCTBa B OTHOILIEHUM CIEJI0K, COBEp-
maeMbix B P@, u 00513aTe1bCTB, BOZHUKAIOIIUX BCAEACTBUE TTPUMeE-
HeHus Bpeaa B P®, onpenensieTcs mo poccuiickomy npasy (1. 4 CT.
160). Takum obpasom, 1. 3 u 1. 4 cT. 160 OCHOB TpaskIAHCKOTO 3aKOHO-
JIaTeIbCTBA COJEPKAT U3BITUSL U3 JeACTBUS MPUHIIMINA JIMYHOTO 3a-
KOHa MUpPa B MOJb3y TEPPUTOPUATBHOTO MPUHLIUIIA».

M.M. borycnasckuii. MexayHapogHOe YacTHOeE IpaBo. — M.,
1998. — C. 115.

«OCHOBHO# MPUHIIMIT 3aKOHA O MPABOBOM IOJOXEHUU WHOCTPaH-
1IeB — MPUHUUI HAMOHAJIBHOTO peXuMa paclpoCTpaHsieTcs] He
TOJIbKO Ha BOMPOCHI JOCTyMa UHOCTPAHLEB K TPYLy, HO U Ha IMpaBa
1 O0513aHHOCTM YYaCTHHUKOB TPYAOBBIX OTHOLLUEHUI: UHOCTPAHHbIE
rpaxaaHe MOJIb3YIOTCS MpaBaMU M HECYT O0SI3aHHOCTU B TPYIOBbBIX
OTHOINIEHHUSIX HapaBHE C MECTHBIMU TpaxKIaHAMU».

MexnayHapoaHoe yactHoe npaBo / [Toa pen. I'.K. JIIMutpueBoii.
— M., 1993. — C. 192.

«Korma roBopsIT 0 HallMOHAJIBHOM PEXUME, TO COOTHOCST IPaBO-
BOI CTaTyc MHOCTPAHIIEB CO CTaTyCOM TpaXkIaH CTpaHbI ITpeObIBa-
HUS. A OH O3HAyaeT, YTO MHOCTPAHIIbI B IPUHIIMIIE, HO He Oe3yc-
JIOBHO TPUPABHUBAIOTCS K TpakaaHaM JaHHOTO rocyaapcTBa. DTOT
peXUM YCTaHaBJIMBACTCSI HAIIMOHAIBHBIM 3aKOHOMATEILCTBOM, TIpe-
JlyCMaTpUBAaeTCSI U B MEXIYHAPOIHBIX JOTOBOPAX, COTNIAIICHUSIX».

JI.B. JlazapeB, H.1. MapsiueBa. MHOcTpaHHEIE rpaxkgaHe. —
M., 1992.
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«3aKOHOJATEIbCTBO COAEPKUT TaKue crielralbHble MpaBuia, Kaca-
Io1IMecs 1eecIOCOOHOCTH (hM3UIYECKUX JIUIL, O] KOTOPOl MOHUMA-
€TCs1 CITOCOOHOCTDh COBEPILATh ONpeAe/ieHHbIe N1eCTBUS, MPUHUMATD
Ha cebsl ompeneneHHble 00si3aTeabcTBa. KOMIM3MOHHBIE BOMPOCHI
J1eeCoCcCOOHOCTH (PU3NYECKOTO JiMila BO3HMKAIOT, MpeXJe BCETO,
BCJIEACTBUE TOTO, YTO 3aKOHBI PA3HBIX CTPaH HE BCEra OINpenessi-
10T BO3pacCT, ¢ HACTYIUIEHUEM KOTOPOTO YEJOBEK JOCTUTaeT COBEep-
IIEHHOJIETUS U TEM CaMbIM CTAHOBUTCSI ITOJTHOCTBIO 1€€CITOCOOHBIM.
Kak 1 Bo MHOTMX CTpaHaX KOHTMHEHTaIbHON EBpormbl, Halll 3aKOH
HUCXOAUT B BOMIPOCAxX AeeCOCOOHOCTU U3 IPUHIIUIIA lex patriae'».

M.M. borycnasckuii. MexayHapogHOe YacTHOE IpaBo. — M.,
1998. — C. 114-115.

Konrpoabubie Bonpocsi

1. Kak onpenensgeTcst TOHATHE «MHOCTPAHHBINA I'paxkIaHUH»?

2. Yo Takoe «armarpuis?

3. B yem cyTh NOHATUS «OUTIaTpUI»?

4. KakoBbI IIPU3HAKM TTOHSTHS «OeXKeHEe»?

5. Ha xaknx HOpMaTHBHEBIX aKTaX OCHOBBIBAETCS TIPABOBOM CTa-
Tyc OexeHma?

6. Ha KaKi1X OCHOBHEIX ITOJIOXKEHHSIX OCHOBBIBAETCST CTATyC MHO-
crpaHna B PD?

7. YTo Takoe HallMOHAILHBIN pesKuM?

8. UTo Takoe MPUHIIMIT HEAVCKPUMUHALIN?

9. B xakux ciydasix MpUMeHsieTcs: peTopcusi?

10. Yto Takoe HaLIMOHAJIbHbII 3aKOH?

11. Yro o3HavYaeT KOJUTM3NOHHBINA MPWHIINIT «ITPUMEHEHNE 3a-
KOHA MeCTa XUTEIbCTBa»?

12. Kax onpepensieTcs MOHATUE «TPaXKIaHCKasl IPaBoOCIoco0-
HOCTh MHOCTpaHIIa»?

13. Yto moHMMaeTcs Mo rpakaaHCKOMN JeeCITOCOOHOCThIO MHO-
cTpaHna?

14. Kakue rpaBa 1 cBOOOIBI ITPEIOCTABIISIIOTCS MHOCTPaHIIaM B
paMKax HallMOHAJIBEHOTO pexkmuma?

15. KaknM o6pa3oM onpezessieTcs IIpaBoOBOi CTATyC POCCHUIAC-
KMX TpaXkIaH 3a pyoexxom?

! Lex patriae (1am.) — 3aKOH TpaxkJIaHCTBA.
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3agaun u ynpaxknenus

1. OOBsIcHUTE, KaK JOIKHBI IOCTYIIUTh COTPYIHUKN BHYTPEH-
HUX JIEJ1 1 BOEHHOTO KOMUCCapuraTa B CIEAYIOIIEM ClIyyac:

I'paxxnanun M3paunsg Aapon CemeHcoH B 25 yer mpuexan B PO,
IJie KOT/Ia-TO MPOXKMBAJ U OTKYa peraTpurupoBai B 12-TujaeTHeM Bo3pac-
Te ¢ ponutensiMu B M3paunsb. Ilenb ero mpuesna cocrosiyia B yxXoje 3a Ipe-
crapenoil 6a0yiKoii. AapoH Iogajal HeoOXOMMMbIe JOKYMEHTHI IJIsS IpHU-
00peTeHNs POCCUICKOTO IrpaXknaHCcTBa. B opraHax BHYTpeHHUX eI eMy 3a-
SIBUJIM, YTO B CJIy4ae BCTYIUIEHMST B POCCUIMCKOE IPaKAaHCTBO OH IOJKEH
OyzneT npoiitu ciyx0y B BoopyxeHHbix Cunax P®. T'ociogun CeMeHCOH
COOOIIMJI, YTO MPOXOAWJI CIIyXO0y B cujax o00poHBl M3pauisa u ydacTBoO-
BaJl B OOEBBIX JACUCTBUSIX, UMEET HArpasbl.

2. PacckaxuTe, Kak clieayeT OTBETUTh TOCYIapCTBEHHBIM Opra-
HaM Ha CJeaylolliue 3asiBAeHUSI, 1 KaKUM 00pa3oM JOJKHBEI BECTU
ce0s1 opraHsl yIpaBieHUsI JaHHOH 00lLeCTBEHHOI OpraHu3aluu, eCJIv
Ha Tepputopuun PD neiicTBoBana o0IIeCTBEeHHAsI opraHu3auus «/Ipy-
3bsl IIPUPOALI», B YCTaBe KOTOPOIl He ObLIO BBEACHO OrpaHUYECHUI
Ha HallMOHAJILHOCTh M TPaXXIaHCTBO ee wieHoB. Korma rpymnmna gaTc-
KMX 3KOJIOTOB BCTYMNMIA B OpraHu3auuio «py3bst Ipupoabl», B aj-
pec ee pyKOBOJICTBA IPUIIUIY IIMCbMa OT Psifia CEKPETHHIX CIYXKO0, B
KOTOPHBIX YKA3bIBAJIOCh, YTO MHOCTPAHIILI HE MOT'YT OBITh y4aCTHUKA-
MU TaHHOI O0IIIECTBEHHOI OpraHm3aluu.

3. IIpoaHanu3upyiiTe CUTyallMIO 1 OTBETHTE Ha MTOCTABJIEHHBIN
BOIIPOC:

Kwuraiickmii criopremer, rpaxmanna KHP, JIu Xadoait nmpuexan B
P® Ha paboTy o KOHTpaKTy B KauecTBe TpeHepa coopHoit PD mo crpenbbe.
Yepes opyKeiHbBIII Mara3uH OH 3aKa3aJl B¢ BUHTOBKM — aBCTPUMCKOIO U
aMepUKaHCKOro Mpou3BoacTBa. Korma 3aka3 GbUT 1OCTaBIeH W TOCIIOANH
Xa(doit cobupancss pacIiiaTUThCS 3a ITOKYIIKY, BO3HUKIIM CJIOXHOCTU C
odopMIeHHeM pa3pellieHUsI Ha XpaHeHUe OpYXKHs: OpraHbl BHYTPEHHUX
IIeJI 3aIllpeTWId MarasuHy mnponaBath rpaxmganuny KHP cropruBHOe Ha-
pe3Hoe OpyxXHue.

Kaxk cnepyer noctynuts JIu Xad310, agMUHUCTpALIMU Mara3u-
Ha 1 opraHaM BHYTPEHHMX JeJ?

4. BoiObepuTe BapuaHT OTBETA, IIPABUJILHBIN B CJIEAYIOIIEH CH-
Tyaluu:

B rocynapctBe P. GbuT0 3ampeliieHO IpeaocTaBIaTh MHOCTPAHHBIM
rpaxkmaHaM B apeHIy KUJIble TTOMEILEeHMsI, HOBBII 3aKOH 00s13aJl UX IMPO-
JKMBaTh JIWIIb B TOCYAapCTBEHHBIX TOCTUHMIIAX BO BPEMs CBOETO IpeObIBa-
HUSI B BTOM CTpaHe, B MPOTUBHOM CJIydyae MHOCTpPAHLIAM TPO3uJ mTpad.
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ITpaButenbcTBO rocynapctsa I[1. B COOTBETCTBUU € ACHCTBYIOIIMM Ha €ro
TEPPUTOPUM 3aKOHOM «O MEXTYHApOAHOM YAacTHOM IpaBe», Hapsily C
MpeAoCTaBIeHUEM CBOMM TpaxiaaHaM B rocyaapctse P. mpaBoBoii momo-
1M, BBEJIO CXOAHbIE MpaBWia Ha CYBEPEHHOM TEpPpUTOPUU ISl TpaxaaH
rocynapctBa P. I[Ipu sTtoMm IlpaButensctBoM rocymapctsa I1. ObL1 mpume-
HEH PEeXUM:

a) B3aMHOCTH;

0) HalIMOHAJIBHOIO PEeXK1Ma;

B) PETOPCUU.

Bonpocor ara o6cy:xaenusn na cemunape

1. OOBSICHUTE CYIIIHOCTh OCHOBHBIX TTOJIOXKEHMIT IIPaBOBOTO CTa-
Tyca WHOCTpaHIeB. [aiiTe onpeneneHre MOHSTHSAM «MHOCTPAHIIBI»,
«amaTpUIBl», «OUTIaTPUIbI», «OeXKEHIIB».

2. CocTraBbTe MAKCUMATBEHO TTOJTHYIO CPaBHUTEIIBHYIO TA0IHITY «I pak-
JIAHCKasl ITPaBOCYObeKTHOCTb MHOCTPAHLIEB M POCCUIMCKUX TPaKIaH».

3. [1poaHaM3MpPYyiTe U CpaBHUTE IO 00BEMY COIEpKaHMe TIpaB,
CBOOOI 1 00SI3aHHOCTEM MHOCTPAHIIEB M pOCCUMCKUX TpaxmaH. [To-
cTapalTech JaTh OOBSICHEHUS OOHAPYKEHHBIM Pa3ITITINsSIM.

4. B yem 3aKiTioyaeTcs OorpaHUYeHMe TIpaB U CBOOOI MHOCTPaH-
eB B PD?

5. CyuiecTBYIOT I 00SI3aHHOCTH, OT KOTOPBIX WHOCTPAHIIHI,
Haxopsiuecsa Ha repputopun P ocBoboxkneHbl? B kakux ciayyasx
3aKOHOAATENb MTPEIITPUHNMAET TAaKOTO poaa MephI?

6. Kak B poccHificKOM 3aKOHOIATETLCTBE OIPEIesIeTCs TTOHS -
THE «COOTEeUeCTBEeHHNK»? KaKOBBI OCHOBHEIE HAIIPaBIICHUS 3aITATHI
MIpaB COOTEYECTBEHHUKOB 3a pyoexkoM? Bo3MOXKHO, T CUUTATh pOC-
CHIICKOE 3aKOHOIATETLCTBO B JAHHOM BOIIPOCE AECTBEHHBIM?

7. OOBSICHUTE TIPUUNHEI CYIIIECTBOBAHMS OCOOCHHOCTEH MpaBo-
BOTO CTaTyca pOCCHICKUX rpaXaaH 3a pyoexoM. [Touemy poccustHe
MOTYT ITOJTb30BaThCs 3a pybeskoM MpaBaMM, He U3BECTHBIMU Hallle -
My npaBy?

OCHOBHbIe INMOHATHA

0 amarpuibl;

0 GexXeHIIb;

(0 OuIaTpuibl;
0 rpaxxaaHcTBo;
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O rpaxaaHckasi IpaBOCYObEKTHOCTb;

O rpaxaaHcKasi TpaBOCIOCOOHOCTb MHOCTPAHLIERB;
O rpaxmaHcKas 1eeClOCOOHOCTb MHOCTPAHILIEB;

0 moMULIMIMIA (3aKOH MECTa KUTEJIbCTBA);

[0 MHOCTpAHIIbI;

O JIMYHBIA 3aKOH MHOCTPAHHOTO (pU3UUECKOrO JH1IA;
0 HaUMOHAJIbHBIM 3aKOH (3aKOH I'paKIaHCTBA);

00 HaLMOHAJIbHBINA PEXUM;

0 OpUHLIMIT HEAUCKPUMUHALIWH;

0 peropcus,

0 COOTEYECTBEHHUK.

Autepatypa, pekomengyemass K H3yUeHHIO

1. borycnasckuiit M.M. MexxnyHapomnHoe YacTHOE ITpaBo. — M.,
1997.

2. I'anenckas JI.H. I1paBoBoe nomoxenne nHoctpanueB B CCCP.
— M., 1982.

3. I'epacumenko M.H. MHocTpaHIIbL: TIOHSATHS U COAEpKaHNE X
KOHCTUTYIIMOHHO PaBOBOTO cTaTyca. — OMcK, 1996.

4. Kacuns B.M., ITactyxoB B.I1. IIpaBoBoii cTaTyc MHOCTpaH-
ueB B CCCP. — Kues, 1987.

5. Jlyau JILA. Kypc MexxnyHapoaHoro yacTHoro npasa. OcobeH-
Has yacTtb. — M., 1975.

6. Mapsiuesa H.U., Jlazapes JI.B. MHOocTpaHHBIE rpakaaHe. —
M., 1992.

7. MexayHaponHoe yactHoe rpaBo / [Tox pen. I'.K. JImutpueBoii.
— M., 1993.

8. Onydpuena B.I'. UHocTpaHHbBIe (pr3MYeCKHEe M1 IIPaBOBOE
rosioxkeHue B Poccum // Poccuiickast rocturas. — 1997. — Ne 6,7.

9. Iepetepckuii U1.C., KpsutoB C.b. MexayHapogHoe 4acTHOe
npaso. — M., 1992.

10. CkapunoB A.C. MexnyHapomgHOe YacTHOE IpaBo: Y4eOHoe
nocobue. — CII0., 1998.

11. Batiffol / Lagarde Droit international privé, Bd. I. — Paris,
1993.

12. Scoles / Hay Conflicts of Laws. — St. Paul, 1992.
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1.5. KOpungnyeckne nuua
B MeXAyHapoAHOM 4YaCTHOM rpaBe
M UX MpaBOBOE MNOJIOXEHUE

Ilporpammuas annoranus

CraTyc MHOCTpPaHHBIX Iopuandeckux aull. IToHsaTue opuau-
YECKOro JIMLIA KaK CyObheKTa IPakIaHCKO-IIPaBOBLIX OTHOLIEeHU. T1o-
noxeHuss MYII o 1tuuyHOM 3aKoHe (CTaTyTe) MHOCTPAHHOTO I0pUAN-
yeckoro juua. [ToHsTre HalMOHAIbHOCTU MHOCTPAHHOTO IOpUIM -
YeCKOro Jviia.

Kputepuu onpeaeneHuns HALIMOHATbHOCTU KUHOCTPAHHOTO I0pU-
JIMYECKOTro Jula (KpUTepuii MTHKOpHopauuu, KpUTEPUI OCEMIOCTH,
KPUTEPUI AeATeIbHOCTU, KpUTepuid KOHTpoIst). IIpruopuTeTHEIA Kpu-
TEpUii OTpeneIeHUsI HALIMOHAJIbHOCTA MHOCTPAHHOT'O IOPUANYECKOTO
mmua B PO®. TIpobnema «kommm3un Kouiuauit». [lonoxurenbHas 1
OTpMLATeIbHAs KOJJTU3WH.

MexnyHapoaHbIe I0opUandecKye JUia (MexXIyHapOaHbIe TIpe-
MPUSATUSI, TPAaHCHALIMOHAIbHbIE KOMIIAHUY, KOMMYHUTApHbIE MpPeI-
MPUSTHUS, TPAHCHALIMOHAJIbHbIE KOPITOPALIUK).

ITpaBoBOE MOJIOKEHVE MHOCTPAHHBIX IOPUANYECKUX ULl B PD
(KpaTKuit aHaI1U3 POCCUICKOro 3aKoHoAaTeabCcTBa). IIpaBoBhie pop-
MbI COBMECTHO X03MCTBEHHOM esTebHOCTU B PD (1oroBopHEIe
¢ opMBbI, OpraHu3alMOHHbIE (DOPMBI, KOHCOPLIUYMBI).

OnopHblil KOHCTIEKT AeKIMH

B COBPEMEHHBIX YCIIOBUSIX XO34MCTBEHHAS IEATEJIbHOCTh I0pU-
JUYCCKUX JIMIT HE OrpaHWYCHa IMpeacjiaMu OJHOIro rocyaapCcrsa, Impu-
YEM YMCJIO TaKMX IOPUINYCCKHX JIMI] BCE BPEMA BO3paCTacT. 9KCHODT
Kanurtajia IpuBOAUT K TOMY, UTO NpCANPpUATUA, CO30aHHBIC B OJJHOM
roCyaapCTBC, IPpUHAIJICXKAT ITOJTHOCTHIO NI YaCTUYHO KOMITAHUAM
Jpyroro rocygapcCraa. OcHoOBHa JIeITeIbHOCTD KPYITHBIX MOHOITOJIU M
OCYHIECTBJIACTCA B HCCKOJIBKMX CTpaHax.
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«[1puBA3aHHOCTD» IOPUIUYECKOTO JIUIIA K OIIPENeICHHOMY Io-
CyJapCTBY U €T0 MPaBOIOPSIKY UMEHYETCSI B MEXIYHAPOJHOM YacT-
HOM IPaBE «HANMOHAIBHOCTBIO» IOpUIMIecKoro Jmua. [ [puHaniexxHocTb
IOpYANYECKOTO JIMLIA K ONPeAeSIeHHOMY roCyaapCTBY U COOTBETCTBEHHO
€ro NMpaBoMNOPSAAKY OTJIMYAETCS OT rpakAaHCTBa (PU3NUYECKUX JIUILI.
I'paxknaHCTBO (PU3MUYECKOTO JIMIIa — 3TO MHCTUTYT rOCYIapCTBEHHOTO
MpaBa, OH MPUMEHSIETCSI WCKIIOUYUTENbHO K IpaXaaHaMm TOTO WIW
WHOTO TocyaapcTBa. HallmoHaIbHOCTb I0pUAMYECKOTO JIUIA — TTOHSI-
THE, KOTOPOE MTPUMEHSIETCS YCJIOBHO.

B coBpeMeHHBIX rpaxkiaHCKO-NTPABOBbIX KOAU(DUKAILIMIX, KAK
MpaBUJIO, HE COIEPKUTCS YETKOTO OIpeNeIeHUSI TepMUHA «opudutec-
Koe Auyo»; OMHAKO MOXKHO HA3BaTb NPU3HAKU, KOTOPBIE JOCTATOYHO
IOJIHO XapaKTepHU3yIOT 3TOT CYObEeKT IIpaBa: 1) HE3aBUCUMOCTh CYy-
1LIECTBOBAaHMS IOPUINYECKOTO JIMLIA OT YYaCTHUKOB, €r0 COCTaBJISIO-
mux; 2) objlamaHue CaMOCTOSITEeIbHOI BOJIeil, He COBIadalolleil ¢
BOJIEH €r0 YYaCTHUKOB; 3) HaJlM4YMe UMYIlecTBa, 000CO0JIEHHOIO OT
HMMYILIECTBA €r0 YYaCTHUKOB; 4) CaMOCTOSITE/IbHAsI OTBETCTBEHHOCTh
Mo J0JiraM B TIpeaesiax MpuHaAIexalero eMy uMyllecTsa; 5) Bo3-
MOXHOCTb COBEpIIIaTh OT CBOETO UMEHU CAEJIKM B Mpeaesiax 103BO-
JICHHOTO 3aKOHOM; 6) IIpaBO BBICTYIIATh B KQUe€CTBE MCTLA WA OT-
BETUYMKA B Cy/I€ OT CBOETO UMEHHU.

IOpuanueckue nvia — cyoObeKThl MEXAYHAPOIHOTO YACTHOTO
MpaBa — NOAYMHSIOTCS B CBOEH NeITEIbHOCTH ONIPEACIEHHBIM TTpa-
BOBBIM HOpMaM, KOTOPbIE PETYJIUPYIOT MOPSAOK UX CO3AAHUS, <OKU3-
HU» U «CMEPTW», THBIMU CJIOBaMU, TTOMYUHSIIOTCSI CBOEMY JINIYHOMY
3aKOHY.

JImunbIii 3aK0H (CTATYT) OIpenessieT HEITOCPEICTBEHHO MPaBO-
BO€ MOJIOKEHUE MPEANPUATUS (SIBJISIETCS U OHO IOPUANYECKUM JIU-
1IOM, €r0 TPaBOCHOCOOHOCTh, TTOPSIIOK COBEPILIEHUS CAEJIOK, BOMPO-
Chl yUpEXIEHUS, CYLIECTBOBAHMS 1 JUKBUAALIMK). TakuMm odopa3oM,
JIMYHBIM 3aKOH MpeanosaraeT onpeaeaeHue KOHKPETHOTO rocyaap-
CTBa, KOTOPOMY MPUHAJIEXUT IOPUIUUECKOE JIULIO.

HanmuoHaamHOCTD I0PHIMYECKOTr0 JIMIA O3HAYAET €ro MPUHALIEXK-
HOCTb K KOHKPETHOMY IrOCYIapCTBY U OIPEAEISIETCS B COOTBETCTBUM
C KpUTEPUSIMU, YCTAHOBJIEHHBIMU B CTpaHe, CyJ KOTOPOil paccMmar-
PUBAET BO3ZHUKILIMIA CIOP.

IToHsTHE «IMYHOTO CTATyTa» U «HALMOHAIBHOCTA» B3aUMOCBSI-
3aHbI ¥ B3aMOOOYCJIOBJIEHbI: HALIMOHAIBHOCTD IOPUANYECKOTO JINLIA
OIpeesisieT ero JUYHbBIM CTaTyT, a colepKaHre JUYHOTO cTaTyTa 3a-
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BUCUT OT TOTO, KaKyl0 HallMOHAJIbHOCTb UMEET I0pUIUUYECKOe JT1lio. B
KaXJ0i MpaBOBOM CUCTEME CYILECTBYIOT KOJUIM3BUOHHBIE HOPMBbI,
OTpeaeIsIolIe TPaXIaHCKYI0 TPABOCIIOCOOHOCTD (JIMUHBIN CTATYT)
IOPUINYECKUX JIALL.

Paznunuarot cienyoiue Hanbosiee paclipoCTpaHEHHbIE KpUTe-
pyM onpe/ieieHds HAMOHAJIbHOCTH:

1. KpuTepuii ”HKOpNOpamMu: 10pyuanyecKoe JUL0 MUMEeT HallMO-
HaJIbHOCTb TOCYAapCcTBa, B KOTOPOM OHO 3apericTpupOBaHO.

2. Kputepnii oceTOCTH: IOpYANYECKOE JIMIIO MMEeT HallMOHAITb-
HOCTb rOCydapcTBa, Ie HaXOASATCS MpaBjeHUe WU IJIaBHbIE OPraHbl
yIpaBJieHUs IOPUINYECKOTO JINLIA.

3. Kpurepnii neaTeJIbHOCTH: I0PUINYECKOE JIMIIO MMEEeT HallO-
HaJbHOCTb TOTO TOCYIapCTBa, B KOTOPOM OHO OCYIIECTBJISIET CBOIO
JesITeIbHOCTb (M3BJIeKAaeT MPUObLUIb, MTOJIYyYaeT JOXO/bl, IejIacT Ha-
JIOTOBBIE OTYUCIICHUST).

4. Kpurepuii KOHTPOJIS: I0PUINYECKOE JIUIIO UMEeT HallMOHAJb-
HOCTb TOCYIapCTBa, I1e MPOXUBAIOT (MJIM UMEIOT I'PaXJaHCTBO) yU-
peauTeNv JaHHOTO I0pUANYECKOTO JIULIA.

Ha npakTtrke BO3MOXHO COUYE€TaHUE PA3TUYHbBIX KPUTEPUEB IS
orpeesieHUs BOITPOCOB, CBSI3aHHBIX C AESITEIbHOCTHIO IOPUINYECKO-
ro jauna. Kak rnpasuio, mogoOHbIe BOIPOCH MOJIyYaoT I0pUANIECKOe
3aKpeTUIeHWe B JBYCTOPOHHUX TOPTOBBIX COTJallieHUsIX (B OOJbIIMH-
CTBE CBOEM, 110 BOIIpOcaM M30exKaHusI JBOMTHOIO HAJIOIOO0I0XKEHMS ).

B Poccuiickoi Dedepauuu npumeHsemcs NPUHYUN UHKOPHOPA-
yuuy: 11000€ IPUINIECKOE JIULIO, 3apEeTMCTPUPOBAHHOE HA TEPPUTO-
pun P®, cuurtaeTcst pOCCUICKUM, TO €CTh UMEET «POCCUICKYIO» Ha-
LMoHANbHOCTD. [Ipu 3TOM BeTpeuaroleecs B HACTos1ee BpeMsi B 00u-
X0JIe, a paHee B HOPMATUBHBIX aKTaX TAKOE MOHSATHE, KaK «COBMECT-
HOE IPeATIPUITIE», 03HAYAET JIMIID YIPEXKICHNE TaHHOTO TIPEATIPHSI -
TUSI POCCUCKMMU U UHOCTPAaHHBIMY JIMLIAMU Y HAJIMUKE B yCTAaBHOM
(oHae Takoro npeAnpusaTAs MHOCTPAaHHOTO KanuTaia. HaunoHanb-
HOCTb «COBMECTHOTO TIPEIAIPUSITUSI», TaK Xe, KaK U JII00O0ro Ipe/-
MPUATUS, YYPEXIEHHOTO TOJILKO MHOCTPaHLIAMU (MJIM UMEIOLLIETO B
yCTaBHOM (DOHJE TOJbKO MHOCTPAHHBINM KaIluTaa) Ha TEPPUTOPUU
P®, 6ymer poccuiickoii, TOCKOILKY JaHHOE I0PUINYECKOE JIUIIO 3a-
PETUCTPUPOBAHO Ha TeppuTopun PO.

IMpunnun nakopropauuu B P® Haien orpaxenue B cT.161
OCHOB IpaXIaHCKOTO 3aKOHOAATEIbCTBA, B KOTOPOU COMEPKUTCS
MOJIOXEHKE O TOM, UTO TpaxkIaHCKasi MPaBOCIIOCOOHOCTD I0pUanYeC-
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KUX JIULL OTIpEAesIsieTCs MO MpaBy CTPaHbl, Ile YUYPEXKAEHO I0OpUAH-
yeckoe Juio. CieaoBaresbHO, €CIU IOPUINYECKOE JIULIO YUPEXACHO
B PD, TO ero nmpaBocrocoOHOCTh OyIeT OnpeaeasiThes Mo POCCUiic-
KOMY TpaBy ¥ I0PUANYECKOE JIULO OYIET UMETh POCCUICKYIO HAllUO-
HaJIbHOCTD.

AHaJIoTMuHbIe TIoIoXeHue cogepxkured B cT. 1202 'K P®, roe
yKa3aHo, YTO JJUYHBIM 3aKOHOM I0PUINYECKOTO JIMIIA CUUTAETCS Mpa-
BO CTpaHBbl, Il YUPEXIAEHO ropuandeckoe Juio. Ha ocHoBe JIMYHOTO
3aKOHA IOPUAMYECKOTO JIMLIA OIPENEISIOTCS, B YaCTHOCTU CTaTyC opra-
HU3alKUU B KAUeCTBE IOPUANYECKOTO JIU1IA, OPTaHU3aLMOHHO-TTPaBO-
Basl (popMa IOPUANIECKOTO JIUIIa, TpeOOBaHMS K HaMMEHOBAHUIO IOpU-
JIMYECKOTrO JIM1ia, BOMPOCHI CO3AaHUs, PEOpPraHU3aluu 1 JIMKBUAA-
LIMU IOpUIMYECKOTO JIMLA, B TOM YMCJie BOIIPOCHI MPaBOMPEEMCTBA,
conepXaHue MpaBOCIOCOOHOCTU IOPUINYECKOTO JIULIA, MOPSIOK Mpy-
00peTeHNs IOPUANYECKUM JIMLIOM IPpakKAaHCKUX MPaB U MPUHSATHS Ha
cebs rpaXxIaHCKUX 00sI3aHHOCTe!, BHYTPEHHUE OTHOILIEHUS, B TOM
4yycyie OTHOLIEHUS IOPUANYECKOTO JIKlAa ¢ €ro yyaCTHMKaMu, CIO-
COOHOCTb IOPUANYECKOTO JIMLIA OTBEYATh 10 CBOMM 00s13aTeIbCTBAM.

PazHble MpUHLUIIBI OTIpENEIEHUST HALIMOHAILHOCTHY I0pUanyec-
KOTO JIMlia Ha MPaKTUKE MOPOXIAIOT MPo0IeMy B MIPAaBOBOM peryju-
pOBaHMU JIESITEILHOCTU IOPUINYECKUX JUll. DTa rpobdiema B MUII
UMEHYETCS «KOJUTU3UEN KOJUTU3UIN».

«Kom3us KoJumu3mii» — 3T0 IOHATUE, ucnoab3dyemoe B MUII
JJ1s1 0003HAYEHUS CUTyallMK, KOraa OAHU U Te Xe (pakTudeckue oo-
CTOSITEJILCTBA B Pa3HBIX MPABOBbIX CUCTEMAX UMEIOT Pa3IMUHOE PeTy-
JympoBaHue. CyllieCTBOBAaHUE «KOJUIM3UM KOJUTM3UI» 00YCIIOBJIEHO Ha-
JIMYMEM B 3aKOHOJATEIbCTBE Pa3HBIX TOCYIAPCTB TAKUX KOJJIM3UOH-
HBIX HOPM, KOTOPbIE UMEIOT OMMHAKOBbINI 00bEM U pa3Hble KOJIIU3K-
OHHBbIE NMPUBI3KU. Tak, HaNMpuMep, MPaKTUUYECKU BO BCEX MTPABOBBIX
cucTeMax MpeayCMOTPEHbI KOJUIM3BUMOHHBIE HOPMBI, OTNPEIESIOIne
BbIOOp MpaBa AJsl yCTAaHOBJIEHUSI MPABOCTIOCOOHOCTHU IOPUANYECKUX
Jiii. OgHako, Kak ObLIO MOKa3aHO paHee, CaMU KOJIJIM3UOHHbIE PUH-
LIUITBI (COOTBETCTBYIOLIME MTpaBUJia BbIOOPA MpaBa) UMEIOT pa3iny-
HOE COAEPXKaHKE.

«Komm3us Kommm3uit» MposIBISIeTCS KaK B BULE «ITOJIOXUTEIb-
HOI» KOJUTM3UHU (KOTIa OMHO IMPABOOTHOIIIEHNE MOXET OBITh ypery-
JIMPOBAHO HECKOJbKWMU MTPABOBbIMY CUCTEMaMM ), TaK U B BUAE «OT-
pHUIIaTeIbHOM» (B TOM CiIyvae, KOTraa HM OIHA M3 TPaBOBBIX CUCTEM
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He SIBJISIETCS] «<KOMIIETEHTHO» IS PeryJIMPOBaHMSI KOHKPETHOTO TIpa-
BOOTHOLLICHUS).

ITpu mooKKUTEIbHOM KOJLIM3MM Ha OMpeaeieHue HallMOHAJIbHO-
CTU IOPUANYECKOTO JIMIIA IIPETeHAYIOT ABE TIPABOBBIC CUCTEMbI: Ha-
TIpUMeEDP, B YCIOBHAX, KOTIA IOPUANIECKOE JIMIIO, 3apETUCTPUPOBAH -
Hoe B Poccuu (rae nmpu3HaeTcs IPUHLIUIT «MHKOPIOpaLMK» ), OCYILe-
CTBJISIET CBOIO ACSATEIbHOCTh Ha TeppuTopru PpaHium (rae cyle-
CTBYET IIPUHIIUIT «OCEIOCTU»).

ITpu oTpunaTe bHON KOJIU3MM IOPUANYECKOE JIMLIO HE UMEET
HAIIMOHAJIIBHOCTH: KOTJIa, HaIIpuMep, IOpUINYECKOE JIUIIO 3apeTUcCT-
pupoBaHo Bo PpaHIINM, a OCYIIECTBIISIET CBOIO AESITeILHOCTh Ha Tep-
puropuu Poccun.

ITpeononeHue «KOJIIU3UN KOJIU3UN» B OOJIBILIMHCTBE CIy4Yaen
OCYILIECTBIISIETCS ITyTeM 3aKJTI0UEHUsI MEXIYHAPOIHBIX JOTOBOPOB,
coJepXKalluX HOPMbI O TIOAYMHEHUHU AESATEIbHOCTU I0PUANYECKOTO
JIN1Ia KOHKPETHOM MPaBOBOii cucteMe (110 BOITpocaM HaJIOroo0J1oxe-
HUS$1, pETUCTpallMU aKlIWid, mopsiaka (popMUpOBaHUs yCTaBHOTO (DOHIA
U T.1.).

Ananusupys 1npo0JjieMy UHOCTPAHHOTIO I0PUANYECKOTO JIMIIA,
HeJIb3s He YIIOMSIHYTb 1 O Pa3INYHBIX MEXIYHAPOTHBIX KOPIIOPALIH -
SIX, TIOJIYYMBILMX B HACTOSIILIEE BPeMsI IIIMPOKOE paclipocTpaHeHue. B
XO3SCTBEHHOM NESITETbHOCTY TTOIABIISIONIETO YMCIIa TOCYIapCTB Hau-
OoJibliiee paclpoCTpaHeHUE TTOIYYMIIN CIICAYIOIIE MEXITYHapOIHbIC
00beNMHEHUS:

1. MexayHapoanbie NpeanpuATAsA — 3TO MPEANpUsITUSs, BO3-
HUKAlOILIME B CUJIy MEXAYHApPOIHOTro AoroBopa (MexXayHapoaHblit
0aHK PeKOHCTPYKILIMH M Pa3BUTHS) UM Ha OCHOBAaHUU BHYTPEHHETO
3aKOHa OJTHOTO WJIY ABYX FOCYIapCTB, IPUHSITOIO B COOTBETCTBUU C
MeXIyHapOAHBIM J0roBopoM (baHK MexXIyHapOIHBIX pacUueTOB).

ITo MHeHMIO OOJIBLIMHCTBA IOPUCTOB, TaKKE IOPUANYECKIE INLIA
HMMEIOT MEXIYHAPOIHBIN XapakTep U He MMEIOT HallMOHaIbHOCTH. Ho
€CTb U IpYyTasi TOUYKa 3pEHUS: IIOCKOJIbKY MEXIYHAPOIHOE ITPEATIPHSI -
THE CTAHOBMUTCS CYObEKTOM IIpaBa TOJIBKO MTOCJIe COOTBETCTBYIOIIETO
o¢uLIMaIbHOIo 0(opMIEHMSI, TO TOCYIapCTBO, TAE UMEIO MECTO 3TO
oopMIeHE, IPU3HAETCSI MECTOM 00pa30BaHUs IIPEATIPUSITHUS U, CO-
OTBETCTBEHHO, OIPEIENISIET €r0 HAIlMOHAILHOCTD U JIMYHBIN CTaTYT.

2. TpancHanponanbubie Komnannn (THK) — sto mipeamnpusi-
THSI, OpPTaHU30BaHHBIC TI0 3aKOHY OIpeNeIeHHOW CTPaHbl U UMEIO-
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11Ii€ COOTBETCTBYIOLLYIO HALIMOHAJILHOCTD, OMHAKO NEUCTBYIOIIME O0ee
YeM B OJJHOU cTpaHe B (DOpMe areHTCTB, OTAEAEHUN Wiu (pUinanos.

3. KoMMyHuTapHbie NpeanpusTHs — 3TO MPEANpPUITUS, Opra-
HU3YEMBIE TOCYJAapCTBAMU, YYACTBYIOLIMMU B NPOLIECCE SKOHOMMU-
YeCKOM MHTErpaluu, Wik Xe rpaxiaHaMM 3TUX TocyaapcTB (Mpume-
POM TaKuX MPEANPUITUIA MOTYT CIIy>XUTh KoMnaHuu ctpaH EC). Kak
U B OTHOIIEHUM MEXIYHAPOAHBIX MPEANPUITUI, UX HALIMOHATILHOCTh
OIIpEeNEsIeTCS MECTOM UHKOPIIOPALIU Y.

4. TpaHCHAIMOHAJIbHbIE KOPNOPAUMH — 3TO MPEANIPUSATUS, OT-
JeJieHus: U (hUIraibl KOTOPbIX HAXOASATCS B HACTOSIIEE BpeMs IpaK-
TUYECKU BO BCEX CTpaHax, MPeACTaBISIOLIMe C SKOHOMUYECKOW TOY-
KU 3pEHUs €AUHbIA MEXaHU3M, HO C TOYKHY 3PEHUS IOPUANIYECKO —
OHU CaMOCTOSITE/IbHbIE HE3aBUCHMMbIe KOMITAaHUU. PerynupoBaHue ux
NeSITeIbHOCTU C TOYKU 3PEHUS MEXIYHApOJHOTO YaCTHOrO MpaBa
HauboJiee CI0XHO.

Hu omHO 3aK0HOIATEIbCTBO 3apPYOEXXHBIX CTPAH HE COIEePXKUT
onpenenenuss THK, MockoabKy OeiicTBYyOILIME Ha UX TEPPUTOPUU
bunmranel U foYepHUe NMPEANPUITHAS 3TUX KOMITAHUIA MPU3HAIOTCS
MECTHBIMU CYObEKTaMMU, MOJYNHSIOLIMMUCS B CBOEI AEATEIbHOCTH
BHYTPEHHEMY, HalIMOHAJIbHOMY PETYJIMPOBAHMUIO.

OTnuue 3TUX OPearpUsITUiA OT OOBIYHBIX KOMITAHUIA COCTOUT B
TOM, UTO CTpaTerusi Ux AesTeJIbHOCTU pa3padaThiBA€TCsl TOJIOBHBIM
MpeanpusITUEM, KOTOPOE K TOMY XK€ KOOPIAMHUPYET AeSITEIbHOCTb
BCEX BXOJSIIUX B €r0 COCTaB 3B€HbEB — MHOCTPAHHbBIX MPeANpus-
TUI, pa30pOCaHHbBIX 10 pa3HbIM cTpaHaM. IToaTomy, Oyayum «opra-
HU30BaHHbBIM 110 TTPUHLIUIIAM, YCTAHOBJEHHBIM 3aKOHOIATEIbCTBOM
MPUHUMAIOLIEN CTpaHbl, U (DOPMAIbHO MOAUMUHSSICh €ro TpeOOBaHU -
sIM, 3TO MPETPUSITUE OTpaXKaeT MHTEPECHI TOJIOBHOM KOMIAHUM WU,
BepHee, CTOSIIEH 3a Hell TPYNITbl KAITUTAJIMCTOB» .

Bosbliyo pojib B pa3BUTUM MEXAYHAPOIHBIX SKOHOMUYECKUX
OTHOILIEHUI UTPAIOT MHOCTPAHHbIE IOPUANYECKUE JIULIA, OCYILIECTB-
JISTIOLLKE XO35IMCTBEHHYIO IEITeIbHOCTh Ha Tepputopru Poccuu.

HMHocTpaHHbIMM I0PUIMYECKUMH JIMIAMH (ITPUMEHUTEILHO K pOC-
CUICKOM IIPaBOBOI CUCTEME) CUMTAIOTCS I0OpUANYECKHe JINLIa, 3ape-

V1A Jlyan. MHOroHauMoHaIbHBIE TIPEANIPUITHSI KalIUTAIMCTUIEC-
KUX CTpaH B acCIleKTe MeXIyHAapOIHOTO YyacTHOro npapa // CoBeTCKoe ro-
cymapcTBo U mpaBo. — 1976. — Ne 5. — C. 124.
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TMCTPUPOBAHHbBIE 3a MpeAesiaMu Tepputopuu Poccuu, mpaBocnoco0-
HOCTb KOTOPBIX OIPEeSsieTCs: IO MTHOCTpaHHOMY IpaBy. [ToHsTHE «MHO-
CTpaHHBIE IOpUAMYECKHE JULIa» 3aKkpernisieTcs: B M3 «O rocynapcTBeH-
HOM pPeTyJIMpOBaHUY BHEILIHETOPTOBOM AESTEIbHOCTI» OT 13 OKTS0ps
1995 ropa: cornacHo CT.2 MHOCTPAHHBIMU IOPUANYECKUMMU JTULIAMU
MPU3HAIOTCA IOpUINYECKHE JIMIIa U OpraHU3alu, TpaxaaHcKas rpa-
BOCIMOCOOHOCTb KOTOPBIX OIPEAEISIETCs MO MpaBy MHOCTPAHHOIO TO-
CyIapcTBa, B KOTOPOM OHM yupexaeHbl. CBOEro poaa poaCcTBEHHBIM
MOHSTHEM, MIPUMEHUMbBIM K WHOCTPAHHBIM IOPUIMYECKUM JIULIAM,
SIBJISIETCSl TEPMUH «HEPE3UEHTbI», KOTOPBIN UCIIOJIb3YeTCs TIPU pe-
TYJIMPOBAaHUU BAJTIOTHBIX MPABOOTHOILIEHUIA.

ITpaBoBOE MOJIOXKEHVE MHOCTPAHHBIX IOPUANYECKUX ULl B PD
orpeensieTcs Kak MpaBuiaMy Hallero 3aKOHOIATeIbCTBa, TaK 1 TO-
JIOXKEHHUSIMU MEXIYHapOITHBIX 1oroBopoB P® ¢ mpyrmmu rocymap-
CTBaMM.

HeiicTBylolliee 3aKOHOIATEIbCTBO UCXOIUT U3 TOTO, UTO Tpax-
JlaHCKasl MPaBOCIIOCOOHOCTb MHOCTPAHHBIX IOPUANYECKUX JIULL OITpe-
JIeJIsieTcs 1o MpaBy CTPaHbI, TAE YUPEXAESHbI IOPUANIYECKOE JULIO WY
opraHuzanys'.

Hoseioii 'K P® crajio nojioxkeHue o TOM, YTO JJUYHBIM 3aKO-
HOM MHOCTPaHHOW OpraHu3alvu, He SBISIONIENCS IOPpUINYECKUM
JIMLIOM TI0 MTHOCTPAHHOMY TpaBy, CUMTAETCS MPaBO CTPaHbI, T 3Ta
opraHu3zaius yupexaeHa. K nesarebHOCTY TaKoi opraHu3aliuu, eciu
MPUMEHUMBIM SIBJIIETCS POCCUIMCKOE MTPaBO, COOTBETCTBEHHO MTpUMe-
HstoTcd npaBwia 'K, KoTopble peryjimpyoT AesTeIbHOCTh I0pUAM-
YeCKMX JIMLI, €CJIM UHOE HEe BbITEKAET M3 3aKOHA, MHBIX MPABOBBIX
aKTOB WJIY CYILI€CTBA OTHOILIEHUS.

CoracHO MHOTOCTOPOHHE! KOHBEHIIUU O IIPaBOBOI IOMOIIN
crpad CHT ot 22.01.1993 npaBocriocOOHOCTb IOPUANYECKOTO 11
orpeaessieTcs 3aKOHOAATeIbCTBOM TOCY1apCTBa, MO 3aKOHAM KOTO-
pOro OHO OBUIO YUPEXKIEHO.

MHuocTpanHbIe 10opuanyeckue auia B Poccuu u B Apyrux cTpa-
Hax CHI moryT 6e3 ocoboro pa3peliieHus copepiiath B PO caenku 1o
BHELIHEU TOPTOBJIE U MO CBSI3aHHBIM C HEW pacyeTHbIM, CTPAXOBbIM U
WHBIM OlepalysiM C POCCUACKUMU MPEANPUITUSIMU, OPTaHU3ALIUSIMMU.

"Yactp I c1. 161 OCHOB rpaXaaHCcKoOro 3aKoHoaateabeTBa 1991 r., cr.
1202 TK PO.
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Ipu coBeplilIeHNN CAETOK MHOCTPAHHOE IOPUANYECKOE JIUIIO HE MOKET
CCBIIAaThCSI Ha OTPAHMYEHUS TIOJTHOMOYMIA €r0 OpraHa Wiy MpeacTaBu-
TeJIsI, He U3BECTHBIX TIPaBy CTPAHBI, B KOTOPOI OpraH WIM IPEeICTaBu -
TEJIb THOCTPAHHOTO IOPUINYECKOTO JIMIIA COBEPILAET CIENKY'.

MHocTpaHHbIe 0pUAXYECKIE JI1IIa UMEIOT IIPaBoO Ha CyAeOHYIO
3allUTy CBOMX IIpaB. Bo Bcex aTUX cliydasx KaKux-JI1ubo 0CoObIX pa3-
pellIeHn T THOCTPaHHBIM (pUpMaM JIJIs 3aKTIOUEHUS CIEIOK VI XKe
JIJIs1 obecIieueHUsI MX IpaB He TpeOyeTcs.

B onpeneneHHBIX BOIIPOCcax MHOCTPAHHOE I0OPUINIECKOE JIUIIO
OyzmeT MOMUMHSTHCS 3aKOHAM CTPaHBI CBOEI HAIlMOHAIBHOCTU. Peun
HUIET O BOIPOCAX, KOTOPBIE OMPEACISIIOTCS JIMUHBIM CTaTYTOM 3TOTO
IOpUINYECKOTO JIMIIA, B YACTHOCTH, OTHOCUTEIBLHO €TI0 YIPEXKICHMS
1 JUKBUOAUMKU. ECIM cOOTBETCTBYIOIIEE I0OPUANIESCKOE JIMIIO 3a Tpa-
HULIeH OyIeT JTMKBUAMPOBAHO, TO M B PMD 0HO UM ero oTaeneHue
TOXe OYyIEeT CUYMTATHCS JTUKBUANPOBAHHBIM. I1o mpyruM e Borpocam
JIENCTBYET POCCUIMCKOE 3aKOHOAATEIBCTRO.

ITpu ocyiiecTBieHnu aesATeabHOCTH B PD ropuanyeckoe JIuio
JIOJDKHO TMTOAYMHSITBCSI COOTBETCTBYIOLIMM HOpMaM Halllero Ipaga, a
TaKKe MOJIOKEHUSIM TOPTOBOTO IOTOBOPa, 3aKItouyeHHOro P® ¢ co-
OTBETCTBYIOILIUM TOCYIapCTBOM.

Hapsny ¢ npeactaBuTeIbcTBAMU MHOCTPAHHBIE IOpUINYECKIE
JIN1IA MOTYT CO3JaTh Ha Tepputopuu P® cBou punmanel. B cooTBeT-
crBUU ¢ 3aKOHOM «O0 MHOCTpAaHHBIX MHBECTULMSAX B PD» or
09.07.1999 r. uHOCTpPaHHbIE IOPUINYECKIE JTUIA MOTYT CO3[aTh Ha
TeppuTopur Poccuu npeanpusITHs ¢ J0JeBbIM yJ4aCTHEM POCCUICKIX
U1 MHOCTPAHHBIX MHBECTUIINI, KOTOphIe paHee (1o 3aKoHy 1991 roga)
Ha3bIBAJIUCh COBMECTHBIMM MPEATIPUATASIMHU, U TIPEATIPUSTHS, TTOJI-
HOCTBIO TIpUHAIIEXKAIIe MHOCTPAHHBIM MHBECTOPAM.

M3 peiicTByIONIero 3akoHoaaTeibcTBa PM MOXHO cieliaTh BbI-
BOJI, YTO MHOCTPAHHOE IOPUINYECKOE JIUIIO MOXET OCYIIIECTBIISATh Ha
tepputopun Poccuy mpennpuHUMATEIbCKYIO AeSITeIbHOCTD JINIIb
ITyTeM CO3MaHUsI KaKUX-JIM0O OPraHN3alIMOHHO-TIPABOBBIX CTPYKTYP.
Craryc npeanpuHuMaTesist (COOTBETCTBYIOLIEH CTPYKTYphl) IPUO0-
peTaeTcs MoCPeaCTBOM rOCYIapCTBEHHOM perucTpaliuy IpearpysITHsI.

AHaIM3 pOCCUNCKOT0 3aKOHOAATEILCTBA ITOKA3bIBAET, YTO KBa-
JhUKALINS IOPUINIECKOTO JINIA KaK MHOCTPAHHOTO MOTYMHSIETCS

"'Yactp II c1.161 OcHOB rpaxmaHcKoro 3akoHomateabctBa 1991 r.,
ct. 1202 TK PO.
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pa3IMYHbBIM MIPaBUJIaM B 3aBUCUMOCTHU OT C(hephl AeITeIbHOCTUA U OT
XapakTepa MpaBOOTHOILIEHUI, B KOTOPBIX JaHHOE I0pUINYECKOE JIULIO
yuacTtByeT. MHTepHaLIMoOHAIM3alKs MeXXIYHAPOIHOM X03siCTBEHHOM!
>KU3HU MPUBOJUT K MCIIOJIb30BAHUIO PA3JIMUHBIX OPraHU3alMOHHbBIX
(opM COBMECTHOI 1eITENbHOCTU CYObEKTOB M3 pa3HbIX FOCYIapCTB.

1. ToroBopHbie popMbI — OTHOILLIEHWSI CTOPOH B TaKUX (popMmax
COBMECTHOM AESITEIbHOCTU OIPEIEISIOTCS 1OTOBOpaMU O ITPOU3BO/I-
CTBEHHOI 1100 HayYHO-TEXHNYECKOM KOoomepaluu, 10roBOpaMu O
KOHCOpLMYMax, NpeayCMaTp1BalOIIMMU OOBIYHO COBMECTHOE BbIC-
TyIUIEHHWE CTOPOH Ha TOM WM MHOM PbIHKE WJIM B OTHOLLIEHUU OIMpe-
JIeJIEHHOTo 00beKTa eI TeIbHOCTH.

2. Opranm3anuonnbie ¢opMbl — TIPUBOIST K CO3MAHUIO IOPH-
IrYeckux jull. OpraHu3aloHHbIE (DOPMbI COBMECTHOM AESATEIbHOC-
T OTIMYAIOTCS OOJIBIIMM pa3zHooOpazueM. OOLIUM [J151 HUX SIBJISIETCS
TO, YTO ITPOUCXOIUT OObEAMHEHVE KAITUTAJIOB, TIPUHAIJIEXAIUX Yya-
CTHUKaM U3 Pa3JIMUHBIX CTPaH, OCYILECTBISETCSI COBMECTHOE yIIpaB-
JIEHUE C LIeJIbIO TOCTUXEHMUS OTIPEEIEHHOTO pe3yibTaTa, UMEET Me-
CTO COBMECTHOE HECEHME PUCKOB 1 YOBITKOB.

3. KoncopuuayM — ofiHa U3 BO3MOXHBIX OpPraHM3allMOHHO-Tpa-
BOBBIX (popM. OOBIYHO BO BHEIITHEIKOHOMMYECKOI chepe KOHCOPLIM-
YM CO3/1a€TCs Ha IOTOBOPHOM OCHOBE IS peali3aliMi KpyImHOMACIII-
TaOHBIX IIPOEKTOB, KOTOPKIE TPEOYIOT O0bEIMHEHUS YCUIUI HECKOJIb-
KuX opraHuzauuii. KoHcopuuyMbl B HallleM 3aKOHOAATEIbCTBE KakK
npaBoBas (hopMa He yperyJIupoBaHbI.

Buabl KOHCOPUHYMOB, CYIIECTBYIOIIME HA TPAKTUKE:

1. KoHcopLyMBbl, CO3IaBaeMble IS OTHOLIEHUIA C MHOCTpaH-
HBIMU TTapTHEPAMU BPEMEHHOIO XapakTepa (IopuIndyeCKUMU JIULAMU
HE SIBJISIIOTCS):

a) 3aKPBIThIii — KOHTPAKT C MHOCTPAHHBIM 3aKa3UMKOM IO -
MYCHIBACTCS OMHOM BHEIIHETOPIrOBOM OpraHu3alyeit, NpuHIBILICH Ha
ce0s1 00513aHHOCTY PYKOBOAMTEJIS M HECYLLE Tiepel HUM OTBETCTBEH-
HOCTb 3a BBIITOJTHEHUE BCEro KOMILIEKca 00s13aTeIbCTB, MPEAYCMOT-
PEHHBIX B KOHTPAKTE;

0) OTKpPBITbIIA — KOHTPAKT C MHOCTPAHHBIM 3aKa34MKOM IO -
MUCHIBAETCS BCEMU TapTHEPAMU 1O KOHCOPLIMYMY M KaXKIIbliA U3 HUX
HECET CBOIO JI0JII0 UMYILIECTBEHHOI OTBETCTBEHHOCTH HETIOCPEACTBEHHO
repea MHOCTPaHHBIM 3aKa3UMKOM.

2. KoHcopuuymebl, co3naBaeMble )15 BHEIIHEIKOHOMUYECKOM
JIeATeIbHOCTH Ha JUIMTEbHbINM CpoK. K TaKM KOHCOpLIMyMaM MOXHO
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OBLIIO OTHECTU COBETCKMI BHEIIIHETOPTOBBIIT KOHCOPLIMYM, KOTOPBIIA
ObLI CO3[aH CIeMaIbHO B 00JIACTU COBETCKO-aMEePUKAHCKHX 3KOHO-
MMUYECKHX OTHOILIEHUIA. Pa3BUTHS TaKrie KOHCOPLIMYMBI HE TIOJTYYUIIH.

B otHolIeHMU Bcex (hOpM COBMECTHOI AeATEILHOCTH 3a pyoe-
JKOM Hallle 3aKOHOAATeJIbCTBO OMOCPENOBAHHO (Uepe3 TAMOXKEHHOE 1
BaJIIOTHOE 3aKOHOJATEbCTBO) OMpPEAEIISieT, KaKUe OpraHu3aluu U B
KaKOM IOpSIIKE MOTYT MIPUHUMATh y4acTUE B JESITEIbHOCTHA TaKOTO
pona. Kpyr poccuiickux y4aCTHUKOB COBMECTHbBIX Y MHBIX MPEATIpHUsI-
TUH 32 pyOekoM He OrpaHUYMBAETCS.

IIpaBoBOE MoNIOXEHNE MHOCTPAHHBIX I0PUANYECKIX JIUL] OObIY-
HO omnpenessieTcs: Ha 6a3e MpUHIMIA HAlIMOHAJIBHOTO PeXUuMa U pe-
KrMa HauOOJIbIIEeTo 0J1aronpusITCTBOBAHUS, KOTOPBIA (hOpMYyIUpY-
eTcsl, KaK MpaBUJIo, B MEXIYHAPOAHBIX JOrOBOpax (BTOPOM U3 MPUH-
LIMTIOB TTpe001aa€eT).

BHeuHeskoHOMUYECKas AeITeIbHOCTb MHOCTPAHHBIX IOpUIU-
YeCKMX JIU1I MOJUYUHEeHA JEUCTBUIO pedrcuma Hauboavue2o baazonpu-
amcmeosanus. B IpakTUKe 3aKII0YEHUST ABYCTOPOHHUX U MHOTOCTO-
POHHUX MEXIYHAPOAHBIX TOTOBOPOB MPEAOCTABICHNE 3TOTO PEXUMa
yacTo (POPMYIMpPYeTCs KaK «IIPUHLIMIT HanboJjiee 0JIaronpusiTCTBye-
MOU HALUW».

CopnepxaHue pexrma HanOoJIbIIero 0J1aronpusiITCTBOBAHUS B
JIBYCTOPOHHMX TOPTOBbIX JOTOBOPaX COCTABJISIET 00513aTe/IbCTBA IO~
cyJdapcTBa MPeAoCTaBUTh JOTOBAPMBAIOIIEHCS CTOPOHE PEXXUM HE Me-
Hee 0J1aronpusTHBINA, YeM TOT, KOTOPbIU MPeNoCTaBIeH 3TUM roCy-
JIApCTBOM B OTHOILIEHUSIX C JIIOOBIM TPETBMM rOCyI1apcTBOM. B MHOTrO-
CTOPOHHMX IO0roBopax GopMyIMpPOBKA pexXxruMa HauOOoJIbIIIero 01aro-
MPUSTCTBOBAHUS O3HAYAET: €CJIM OJHO TOCYAapCTBO MPEIOCTaBUIIO
MPEeUMYLIECTBA B OTHOLLIEHUSIX C APYTUM TOCYIapCTBOM — YYaCTHU-
KOM, TO YKa3aHHO€ MPEUMMYIIECTBO JOJKHO ObITh, COIVIACHO pac-
CMaTpUBaeMOMY MPUHLIMITY, PACHPOCTPAHEHO Ha OCTAJIbHBIX yYacCT-
HUKOB'.

IMpu npuMeHeHUN GOPMYITUPOBKYU «HAUUOHAAbHBLI PeHcUM» 32
0a3y cpaBHEHUS OEPETCS PEXUM IEITeTbHOCTU, KOTOPBIM MOJIb3YIOT-
Cs HallMOHaJIbHbIE (pu3UUecKre U opuanueckue auua. I[Tpu sTom
HallMOHAJIBHBIA PEXXUM MOXKET ObITh C(hOpMYJIMPOBAH WIX KaK 00-
LIMHA TIPUHLIMIT HEAUCKPMMUHALIMU, WIU B (DOPMYJIMPOBKE, CXOMHOMN

I «favour one, favour all» (awen.)



Pazgea I. O6mas yactp

¢ opMyIHPOBKOI pexrMa Hanbosiee 0J1IaronpUsITCTBYyeMOM HallMU,
HarnpuMep, Kak pexxuM He MeHee 0JIaroNnpusTHbIU, 4YeM TOT, KOTO-
pbIii IpeIoCTaBIsieTCs COOCTBEHHBIM, TO €CTh HALIMOHAJIbHBIM 10pU-
IUYECKUM U (HPUBNYECKUM JIULIAM.

ITpaBoBOIi peXXUM MHOCTPAHHbBIX IOPUINYECKMX JIUL] BCETIA CO-
CTaBJIIET IPEAMET PETYIUPOBAHUS MEKAYHAPOAHBIX TOPTOBBIX 1OTO-
BOpPOB U coraleHui. [Ipenoctaissi Ha yCIOBUSX B3AaUMHOCTU Te
WJIM UHBIE YCTYNIKU B peaiM3aliiy IOPUIANIYECKUMU U (PU3NUECKUMU
JIMLIaMU CBOMX TpaB, a TAaKXe J10TOBapUBAsICh O TTOPSIAKE MPUHATHS
Mep peryJrupoBaHus, rocy1apcTBa Ha OCHOBE MEXXIyHapOAHbIX 10TO-
BOPOB PEATIM3YIOT CBOIO BHEIITHEIKOHOMUYECKYIO MOJUTUKY.

B poccuiickoMm 3aKoHOIATENbCTBE MOJIOXKEHWE, TTpeaycMaTprBa-
1olliee MpeaoCTaBlIeHe MHOCTPAHHBIM IOPUANYECKUM JIMLIAM HalllO-
HaJIbHOTO pexkuma, coaepxutcs B 'K P®. Tak, B cT. 2 npeaycMaTpu-
BaeTCsl, YTO NIpaBWIa, YCTAHOBJIEHHbBIE IPaXkIaHCKUM 3aKOHOIATE b~
CTBOM, TIPUMEHSIOTCSI ¥ K OTHOILIEHUSM C y4aCTUEM MHOCTPAHHBIX
IOPUANYECKUX JIULL, €CJIU MHOE HE MPEeayCMOTPeHO (eaepaJbHbIMU
3aKOHaMHU.

OnmHuM U3 Takux 3aKOHOB sBisieTcss P3 «O6 MHOCTpaHHBIX UH-
BecTunsAx B P@» 1999 r. B cooTBeTCTBUM CO CT. 4 3TOrO 3aKOHA
MPaBOBOI PEXUM JIEATETbHOCTU MHOCTPAHHBIX MHBECTOPOB HE MOXET
ObITh MeHee 0J1aronpUsITHBIM, YEM PEXUM, MPEAOCTABIEHHBIN poC-
CUIACKUM MHBecTOpoM. B poccuiickoil HayKe HeT OJHO3HAYHOM KOH-
LIETILIMU B OLIEHKE JaHHOU (DOPMYIMPOBKM 3aKOHA KacaTeJbHO Tpa-
BOBOI'O pexXMMa MHOCTpaHHOro uHBectopa. CynebHas mpakTuka B PO
CKJIOHSIETCS K OLIEHKe TaHHO HOBEJIJIbI KaK pexrMa HauOOoJIbllIeTo
0J1aronpUsITCTBOBAHUSI.

XpecromaTus

«CynpsaM TPUIIIIOCH TPUMEHUTD, KaK HEOOXOTUMYIO, TIPUBSI3KY K
[paBy TOCYIapCTBa U I IOPUAMYECKOTO JIMIA TaK XKe, KaK CyIle-
CTBYET TPUBSA3KA (PM3MUECKOTO JIMIA K COOTBETCTBYIOIIEMY TOCY-
JApCTBY C YYETOM TOTO, YTO IOPUINYECKOE JIMIO SIBJISIETCS MCKYC-
CTBEHHBIM, «IIPABOM CO3IaHHBIM» O0Opa30BaHMEM, CYILIECTBYIOIINM
HE3aBMCUMO OT JIAI], B HEM YYaCTBYIOIINX, M HE3aBUCUMO OT BOJIE-
U3bSIBIIEHNS STUX JIL».

G.C. Cheshire Private International Law. — Oxford, 1935. — P.
122-123.
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«KoMmaauu winm GUpMBI, KOTOPbIE YIPEXKICHBI B COOTBETCTBUH C
3aKOHOMATEJbCTBOM KaKOTO-JIMOO TOCyTapcTBa-wieHa, a TaKXKe
KOMIIAaHUW YUIM (DUPMBI, 3apeTUCTPUPOBAHHOE MECTO MPeObIBAHMS,
IIEHTpaJbHOE YIIpaBJieHHe W OCHOBHAS TIpeaIIpUHUMATEIbCKAsT AesI-
TeJbHOCTh KOTOPBIX HaxoauTcsl BHyTpu CooOlliecTBa, MpUpaBHUBA-
IOTCST ¢ TOYKM 3peHUS JaHHOU miaBbl (PuMckoro moroopa) K (u-
3UYECKUM JIMLIaM, SIBJSIONIMMCS TpaxaaHaMM TocydapCcTB-YIEHOB.
[Tpu 5TOM IO KOMIIAHUSIMH WX (hUPMaMU TIOJpa3yMeBarOTCs KOM-
MTaHWW W GUPMBI, YIpeXIeHHbIe HA OCHOBE I'PaXKIaHCKOTO VUM
KOMMEPYECKOTO TIpaBa, B TOM YHCJie KOOTIepaTUBHBIE OOIIeCTBa, a
TakXe OPYrMe IOPUIMYECKHE JIMLA, PETyJIUMpyeMble TOCYIapCTBEH-
HBIM WJIU YaCTHBIM MPaBOM, 3a MCKJTIOUEHHEM OOIIeCTB He TIpeciie-
NYIOLIMX KOMMepYeCKUe Lean»!.

T. K. Xaptiu. OcHoBbl nipaBa EBporneiickoro Coobuiecta. —
M., 1998. — C. 552.

«B TpaHCHALMOHAJIBHBIX KOPIIOPALUSIX, KOMIIAHUSIX «MEXKIYHAPOI-
HOCTb» O3HAYaeT AESTEIbHOCTH NPEANPUITHI, UMEIOLINX OOIIYIO
LIEJIEBYIO HAIIPABIEHHOCTh Ha TEPPUTOPUU HECKOJIBKUX TOCYIAPCTB.
YTo Kacaercss HAaLMOHAJIBHOCTH, TO UIS KaXIOTO IPEANPUITHSI,
BXO[SILEr0 B TPAaHCHALIMOHAJIBHYIO KODIIOPALMIO, OHAa BCE PAaBHO
OyIeT OIpeneISIThbCsl B COOTBETCTBUHU C BBILIEU3IOKEHHBIMU IIPABHU-
JlaMU (COIJIaCHO IOKTPUHE MHKOPIIOPALUU, OCEAIOCTH, LIEHTPa 9K-
CIUIyaTallM¥ M T. I1.). YYUTBIBask 3TO, TEPMUHOJIOTMUYECKAsl Harpy3Ka
B BUJIE IOHSITUSI «MEXIyHAPOIHOE» IPUMEHHUTEIBHO K TPaHCHALIM-
OHAJIBHBIM KOPIIOPALIMSIM CO3[AeT JIOXKHOE IPeACTaBIcHUE 00 OT-
CYTCTBUM HALIMOHAJIBHOCTH y ITOAOOHBIX BUIOB I0PUINYECKUX JIULL».

I'. ®epoceeBa. MexxmyHapomHOe YacTHOE mpaBo. — M., 1999. —
C.82

«JloMULIUTMEM IOPUINYECKOTO JIMIa CUMTAETCS MECTO HaXOXIEeHUS
LIEHTpa ero ympaBJieHUs, a pe3uJeHIUell — MeCTO MOCTOSTHHOTO
npeObIBaHUS, TAE COBEPIIAIOTCS €r0 OCHOBHbIE omepauuu. SAcHo,
YTO IOPUAUYECKOE JIUIIO MOXKET MMETh TOJbKO OAUH JOMUIIMUINH,
HO HECKOJIBKO PE3UIACHLIMIN».

MexnyHapongHoe yactHoe ripaBo / [Tox pen. I'.K. JIMutpueBoii.
— M., 1993. — C. 76-77.

' Cr. 58 Pumckoro gorosopa.
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KOHTpOJ\bele BOIIPOCHI

1. Kak omnpenensiercss TOHITUE «IMYHBINA 3aKOH I0PUIAYECKOTO
Jmna»?

2. Yo Takoe HallMOHAJIbHOCTh MHOCTPAHHOTO IOPUANYECKOIO
Jua?

3. Kakue kpurepuu orpeaeaecHus HalOHAaIbHOCT MTHOCTPaH-
HOTO IopyuandecKoro auia Bel 3Haere?

4. Kak COOTHOCSTCS ITOHSITUSI «JIMYHbBII 3aKOH» 1 «HALIMOHAJIb-
HOCTb» MHOCTPAHHOTO IOPUINYECKOTO JIUIIa?

5. Uro BHI 3HaeTe 0 mpobieMe «KOJUIM3UK KOJUIU3uii»? YeMm
00YCJIOBJIEHO €€ CyllleCTBOBaHue?

6. Kaxk orpenenseTcs «MexXayHapomaHOe TIpeanpusaTies. UMmeror
JIA TAKUE IOPUIUYECKUE JINLA HALLMOHAIIBHOCTD?

7. YeM OTIMYAIOTCSI TPAHCHALIMOHAJIbHBIE KOMIIAHWHU OT OObIU-
HBIX KOMITAaHU?

8. Kakumu nmpaBaMu I10JIb3YIOTCSI MHOCTPAHHBIE I0pUANYECKIE
nuua B PO?

9. TpebyeTcs Jiu UHOCTPaHHBIM (hupMaM Kakoe-JIMbo paspelie-
HUE U 3aKITIOUEHMST CHEJTOK?

10. Bo3moxHO 1 co3gaHune (pWinajaoB MHOCTPAHHBIMU I0PUIM-
YeCKMMMU JIULIaMu Ha Tepputopuu PO? KaknmMu HOpMaTUBHBIMU aK-
TaMM OHM JOJKHBI pYKOBOICTBOBAThLCS?

11. Kakue npaBoBbie (POPMbI COBMECTHOM XO3SMACTBEHHOM JesI-
TeJbHOCTU Bbl MOXeTe Ha3BaTh?

12. Kak B 3aBUCMMOCTH OT CpOKa COTPYAHMYECTBA MOXKHO KJjIac-
CcU(PULIPOBATh KOHCOPLILYMBI?

13. B Kkakux mpaBOBBIX peXXMMaX MOI'YT OCYILECTBIISTh CBOIO Ae-
SITEJIBHOCTh MHOCTPaHHBIE I0pUANYECKIe INIa Ha TeppuTopun PO u
KaK MOXXHO OXapaKTepPU30BaTh 3TU PEXKUMBI?

14. Kak B IIpakTuKe 3aKJII0YEHUST MEKIYHAPOIHBIX JOTOBOPOB
¢dopMyIrpyeTcs IIpeaoCcTaBIeHe pexXruMa HauOOoJIbIIEro 0J1aromnpu-
SITCTBOBAHUSI?

15. KakumMu HopMaTUBHBIMU akTamu B P® perynupyercs mpe-
JMOCTaBJIeHUE MHOCTPAHHBIM IOpUANYECKUM JIUIIaM HAIlMOHAJIBHOTO
pexuma?
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3agaun u ynpaxknenus

1. ITpoaHanu3upyiite CUTYyalLIO:

I'paxnanun Uapamns Mcaak @agunb nmonan B cyx wrata Heio-Mopk
HCK K TPaHCHAIIMOHATBHOM KOPIOpauy B 00J1aCTH XUMUYECKOM TTPOMBIIII-
neHHoctu «NCS», roe yKasaja, 4To BO BpeMs IIpeObIBaHKSI B KOHIIJIaTepe
Ha Tepputopuu 3anagHoi IIpyccum paGotan MpUHYIWTEILHO Ha 3aBOIC
kopnopauuu «NCS», KoTopsiii (PyHKIIMOHUPOBAJ KaK I0PUANIECKOE JTUIIO
HEMELIKOTO IIpaBa, Tak Kak KommnaHus «NCS. A.G.» uMea npaBjieHue u
ObL1a 3aperucTpupoBaHa B ['epMaHuM, 1 mOTpeOOBaI BO3MEIIEHHS 3a Ka-
TOP>KHBIIA TPY/.

VYkaxure, Kakue T0BOAbI IOJKHEI IIPEeIbsIBUTh UCTELl U OTBET-
yuk. Kak ciemyer pelurts Kasyc cyay?

2. Ckaxwure, MpaBUJILHO JIM U30paHO MpaBo, Noajexallee npu-
MEHEHUIO B TAHHOM CJIy4yae 1 MO4YEMY:

I'pyrnima 6aHKOB U3 IMSITU CTPaH co3fajia KOHCOPIUYM U 3aKJIounia
JIOTOBOP KPEAUTOBAHUS TTPOMBIIIJIEHHOTO MPOEKTa 1O MPOU3BOICTBY peli-
coBBIX TerutoxomoB. KoncopumyMm 061 co3naH B Liopuxe (IlBeiinapus). B
KPEeIUTHOM JOTOBOPE OBUIO MPEIyCMOTPEHO, UYTO €ro MOJOXKECHUS MOIIM-
HSTI0TCs1 GAaHKOBCKOMY TpaBy 1utata Hplo-Mopk. B mponecce peanusanuu
MPOEKTa BO3HUK CIIOP MEXIy KOHCOPIIMYMOM U IOJDKHUKOM. ApOuUTpa-
JKeM OBbLIO YCTaHOBJIEHO, YTO CIIOp OymeT pa3peliaTrhcs IO TpaBy CTpa-
HbI-KpeauTopa — IlBeitapun.

3. Kak cienyeT OoLieHUTh JEMCTBUSI POCCUICKUX BIACTe, eciu
KOMIIaHUS, 3apeructpupoBanHas B ®PI, Ho nMerolas npeanpus-
TUS U TIPaBJIeHNUE Ha TEPPUTOPUU DCTOHUU, OCYILECTBUIIA MHBECTH -
uuu (mpsiMele) Ha Tepputopun PD; mpu 5TOM KOMIaHUS OTpe6o-
BaJIa rapaHTUIi IpeaoCTaBIsieMbIX MHBeCTULIM U3 DPT’, HO opraHbl
Bractu P® orkazanu eit B 3TOM.

4. TTpoaHanusupyite MmotuBaluio aeiictsuit MKAC B cienyro-
LICH CUTYyaLIM:

B MockBe 0bLIO CO3MaHO IPEAIIPpUATIE C MHOCTPAaHHBIMUA MHBECTH-
uusMu. B moroBope o cozmaHuu MpeaAnpusATHsI OBIIIO YKa3aHO, YTO K HEMY
OyIeT IPUMEHSIThCSI OPUTAHCKOE IIPaBO, XU OHO K€ OYIEeT MCIOJIb30BaThCs
TIpY pa3pelieHuH CIIOPOB MEXIY YUPEAUTEIIMU: POCCUNCKON 1 OpUTaHC-
koit cropoHamu. Criopsl niepeHecan B MKAC nipu TITIT P®. MKAC, ogHa-
KO, OTKaszaJcsl IPUMEHSITh OpMTAHCKOE IMPaBO KaK HeompelnejeHHOe U
CJIOXXHOE, a TaKKe IO PSIAY WHBIX PUYMH.

5. BeiOepuTte mpaBUIbHBINA BapUaHT OTBETa Ha BOIIPOC, K KaKO-
MY KPUTEPUIO OTHOCUTCS CJIEYIOLLEE ONPEAEICHNE HALIMOHAIILHOCTU
IOPUANYECKOTO JIULIA:
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«IOpuanyeckoe JUIIO UMEET HAILIMOHAJIBHOCTb TOTO TOCyaap-
CTBa, B KOTOPOM OHO OCYLIECTBJISIET CBOIO JAESTEIbHOCTb.

a) KpUTepuil MHKOPIOpalllu;

0) KpuTepuii 1esITeIbHOCTH;

B) KPUTEPUIA OCEAIOCTH.

6. CxkaxuTe, 0 KAKOM IOPUINYESCKOM JIULIE UAET pedb, €CIU 3TO
OJIHA U3 BO3MOXHBIX OPraHU3allMOHHO-MPABOBBIX (hOPM XO3SMCTBEH-
HOM esTeIbHOCTH, CO31aeTCsl HAa TOTOBOPHOM OCHOBE 151 peain3a-
LIMA KPYIMTHOMACIITaOHbBIX TPOEKTOB, KOTOPbIE TPEOYIOT O0bEAHE-
HUS YCWIMI HECKOJIBKMX OpraHU3alivii:

a) COBMECTHOE IIpeANpUSITUE;

0) MexXIyHapoIHOe MPeapUsITUE;

B) KOHCOPLIUYM;

r) THK.

Bonpocer aas o6cy:xaenus na cemunape

1. PacckaxuTe 0 HAaIMOHAJIBLHOCTU U CTATyTe IOPUANYECKOTO
Jnmua. Kak perynupyercst JaHHBIN BOIPOC KOJUTU3UMOHHBIM U MaTepu-
ATBHO-TIPABOBEIM MeTOIaAMM?

2. Onpenenure heHOMEH «KOJUTU3UU KOJTU3UIT», pACCKAXHTE O
cnocobe ero pemreHus. IToueMy cyliecTByeT naHHBIN (peHOMEH?

3. 3aueM MUpPOBOI OGU3HEC MUCITONB3YET TOT WIIM WHOM BUI MEX-
JIyHApPOIHBIX IopuandecKux Jul? O0bsICHUTE CBOO Mo3ulinio. Kakue
MIpUMEPHI U3 IPaKTUKNA BBl MoXeTe TIpuBecTH?

4. YTO MOXKHO CKa3aTh O MPaBOBOM IOJIOKEHUY MHOCTPAHHBIX
fopuandeckux Jnil B PO? [Touemy IpUMEHSIOTCS T VTN MHBIE WH-
CTUTYTHI, OTIMYHBIE OT HAITMOHAJTEHBIX KOMITAHWI?

5. Kakoi1 u3 pexXXuMoB — HAlMOHAJIbHBIM PEXUM WIN PEXKUM
HaMOOJTBIIIETO OJIATONPUATCTBOBAHUS — TIPEIOCTABIISIETCS FOPUINIEC-
KUM JIMIaM C MHOCTpaHHbIMU MHBeCTULIMSIMU? Kakoii U3 pexXuMoB
HauOoJee ImpueMiieM B naHHo# oomactu? IToyemy?

6. INpencraBbTe, UTO poccuiicKast KOMIIAaHUS 3apeTUCTPUpOBaIa
dupMy 3a pybexkoM, KOTOpast HHBECTUPOBaja CPeICTBa B POCCUIIC-
KyI0 3KOHOMHUKY, B YaCTHOCTH, B YYPEAWBIIYIO €€ KOMITaHWUIO,
TTOJTB30BaJIaCh HAJIOTOBBIMU JIbroTaMi. Kak BO3MOXXHO TpeIOTBPaTUTh
JIaHHbBIe meiicTBrs? OpeneanTe HalMOHAIBHOCT 3apeTUCTPHPOBAH-
HOI 3a pyOexkoM KomTtaHnH. Kak ornmcaHHast CUTyaIrust COOTHOCUTCST
¢ TeopHei KOHTpOJIs?
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7. Kakyto 0coOeHHOCTh HOpM MeXIYHAapOIHOTO YaCTHOTO IIpaBa
Pa3IMYHBIX CTPAH MUPA MOXKHO MCITOJIB30BaTh ISl CO3MAHMUS SKOHO-
MMYECKU €ANHBIX, HO IOPUINYECKHU PA3TUIHBIX KOMITAaHUi1?

O

OoOOooOooooooooooogno

g
g
g

OCHOBHbIe MNMOHATHA

JOMMLIAJIVIA;

MHOCTPAHHOE IOPUINYECKOE JINIIO;
WHOCTPAaHHBII THBECTOP;
«KOJUTU3US KOJIJTU3UIA»;
KOMMYHUTApPHBIE TTPEATPUSITHS,
KPUTEPUIT MTHKOPIIOPALINY;
KPUTEPUI OCEIJIOCTH;

KPUTEPUI ACATETbHOCTH,
KPUTEPUIA KOHTPOJIS;

JIMYHBINA CTATYT;

MEXIyHApOIHOE MPEANPUSTUE;
HAIIMOHAJIBHOCTD IOPUINYECKOTO JINIIA;
HAIIMOHAJIBHBIN PEXXVM;
OTpHIIATETbHAS KOJUTU3US,
TOJIOKUTEJIbHAS KOJITA3HUS,

peXUM HauOOJIbIIETO 0J1arONPUSITCTBOBAHUS;
PE3UACHIINS;

COBMECTHOE TTPEATIPUSTHE;
TpaHCHAIIMOHAJIbHAsI KOMITaHUSI;
TpaHCHALIMOHAJIbHBIE KOPITOPALIUH;
IOPUANYECKOE JIALIO.

Autepatypa, pekoMengyemMasi K M3yueHHIO

1. Borycnasckuii M.M. MexxayHapomHoe YacTHoe TipaBo. — M., 1998.

2. KenynkoB A. MexayHapoaHOE YaCTHOE IIpaBO: KOHCIIEKT JIEK-
umit. — M., 1999.

3. Kox X., Marnyc V., Bunkiiep ¢on Mopendensc I1. Mexmy-
HapoOIHOE YaCTHOE IPaBO U CPaBHUTEILHOE IIpaBoOBeleHUE (TIep. ¢
HeM. 1. 10. H. FO.M. IOmaieBa). — M., 2001.

4. JIyau JI.A. MHOroHaliMoOHaIbHbIE IPEANPUSITHS KalIUTaIKUC-
TUYECKUX CTPaH B acIeKTe MEXIyHApOTHOTO yacTHOro mnpasa // Co-
BETCKOE roCcyaapcTBo U mpaBo. — 1976. — Ne 5.
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5. MexnyHapomaHoe yactHoe 1ipaBo / [Tox pen. JI.M. ITnaroHoBa.
— M., 1999.

6. MexxayHapoaHOe YacTHOe IIpaBo: yued. mocobue / Ilox pen.
I' K. Imutpuesoit. — M., 1993.

7. MexnyHaponHoe yacTHoe TipaBo / ITon pen. O.H. Cagukosa.
— M., 1984.

8. MexmyHaponHoe yactHoe 1paBo / [1om pea. H.U. Mapeiiie-
Boit. — M., 2000.

9. ®emoceena I'.}O. MexayHaponHoe yacTHoe TipaBo. — M., 1999.

10. Xaptiu T. K. OcHoBrl nmpaBa EBponeiickoro CoobiiecTBa. —
M., 1998.

11. Cheshire G.C. Private International Law. — Oxford, 1935.

12. Keller / Siehr Allgemeine Lehren des|PR. — Zrich, 1986.

1.6. 'ocynapcTBO Kak CyObekT
MeXAyHapoaHOro 4acCTHOro npasa

Ilporpammuas annorauus

INonoxeHne rocymapcTBa Kak CyObeKTa MMYIIIECTBEHHEBIX OTHO-
LIEHU B MEXIyHAPOJHOM YaCTHOM mpaBe. JIBa Braa MpaBOOTHOLLIE-
HUI, B KOTOPBIE BCTYIAeT TOCYIApCTBO B paMKaX MEXAYHAPOIHOTO
COTpyaHUYEeCTBa (IMyOJMYHbIE OTHOLIEHHUS, YaCTHONPABOBbIE OTHO-
LLIEHUST).

IOpycayKkuys: moxHas M orpaHUYeHHAS.

BHelmrHeskoHOMIYECKasT ClIeNIKa ToCyaapCcTBa.

NmMyHaUTET M ero BUABLL. KoHIenmm abcoMoTHOTO W OTpaHK-
YEeHHOTO MMMYHHUTETA.

[MpyHIMIT HETPUKOCHOBEHHOCTH MHOCTPAHHOTO TOCYIapCTBa.
TeopeTyecKrie ¥ 3aKOHOAATEIFHBIE KOHIIETTIIN TMMYHUTETA.

ITpoGnema rocymapcTBa Kak cyobeKTa IpaBooTHoeHnii B MYII.
ToproBsle TIpeaCTaBUTETLCTBA.

ITpaBoBOIT peXXrM TpaxkIaHCKO-TIPABOBEIX CIEJIOK, COBEpIIac-
MBIX TOCYIapCTBOM.
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Onopubliii KOHCIIEKT AeKUUH

Cratbst 124 TK P® ycranabnusaet, uyto P®, cyobekThl PO
(pecry0auku, Kpasi, 00J1acTu, ropoja (enepaJbHOro 3Ha4YeHMsI, aBTO-
HOMHBIE 00JIACTH, aBTOHOMHBIE OKPYyTa), a TaKKe MYHUIIUMAIbHBIC
00pa3oBaHUs BHICTYIIAIOT B OTHOIICHUSX, PETYIMPYEMBIX TPaskKIaHC-
KVM 3aKOHOJIATeJIbCTBOM Ha paBHBIX HAYaJlaX ¢ MHBIMHU YYaCTHUKaAMU
STUX OTHOIICHU — TpaKaaHaAMU U IOPUINIECKIMHU JIUIIAMU.

K cyObekTaM rpaxkaaHCcKOro mpaBa, yKa3aHHBIM paHee, IpU-
MEHSIOTCS HOPMBI, OIIPEAeISIONINe yIacThe IOPUINIECKIX JIUIL B OT-
HOILIIEHUSIX, PETYIUPYEMBIX TPAXXIaHCKUM 3aKOHOIATEILCTBOM, €CITU
MHOE He BBITEKAeT M3 3aKOHA I OCOOEHHOCTE! TaHHBIX CYOBEKTOB.

Tocydapcmeo HepenKo umeHyrom ocobbim cybsekmom npasa, To-
TOMY YTO OHO CaMO MOXKET (DOPMUPOBATH MPABUIA XO3TIUCTBEHHOTO
00opoTa, comepKaHue U Ipeaesibl CBOeil MpaBoCyObeKTHOCTU. OIHAKO
TaKoOM creunUIECKUi1 CTaTyC, 3aKII0YAIOIIUICS B TOM, YTO rocyaap-
CTBO HAIEJICHO BIACTHBIMU TIOJTHOMOYMSIMU U OTHOBPEMEHHO YJacTBY-
€T Ha OCHOBE PaBEHCTBA KaK XO3SMCTBYIOIINI CyOBEKT, HE MEHSIET
MIPUPOIY TPAKIAHCKUX TTPABOOTHOIIEHHUI, B KOTOPBIX YUAaCTBYET IrOCy-
JIapCTBO. YTBEPXKIAEHUE O ITyOIMYHOM XapaKTepe rocyaapCTBeHHOM Bia-
CTHU HE JaeT IpaBa MpeACTaBIIsITh XO351MCTBEHHbIE OTHOIIIEHMUS C yyac-
THEM TOCyIapCTBa KaK OTHOIIIEHUS «BIACTU-TIOMIMHEHUST».

B ycIOBUSIX pRIHOUHOTO XO3SICTBA 20Cy0apcmeo A645emcs pas-
HONPABGHBIM Y4acmHUKOM, 0€3 3HAUMMBIX ITpUBMIeTHii. TakoBO coBpe-
MEHHOE TIOJIOXKEHHUE TOCyIapcTBa KaK CyObeKTa TpaskIaHCKOTO IIpaBa.

B paMkax MexXIyHapOTHOTO COTPYIHHUYECTBA TOCYIapCTBO BCTY-
MaeT B 06a 8uda npagoomHoueHui:

a) nybauynsie omuouteHus (C IPyruMuy rocygapcTBaMu U MeX-
JIYHApOIHBIMU OPTaHU3ALVSIMHU);

0) yacmuonpasoevie OMHOUIeHUs], HATIPABICHHBIC HAa YIOBJIET-
BOPEHHE XO3SI1CTBEHHBIX MHTEPECOB roCyIapcTBa (BHEIIHUE 3aliMBbl,
Jaya TapaHTHUI 110 BHEITHESKOHOMMYECKUM CAEJIKaM, KOHIIECCUH,
HacJIeOBaHUE).

B cootBercTBUM cO cT. 1204 'K PD K rpak1aHCKO-TIPABOBLIM
OTHOIIIEHUSIM, OCJIOXKHEHHBIM MHOCTPAHHBIM 3JIEMEHTOM, C yJacTH-
eM rocygapctsa npasuia pasuaeia 'K PO «MexayHapogHoOe YacTHOE
MpaBo» MPUMEHSIOTCI Ha OOLIMX OCHOBAHMUSIX, €CJIM MHOE He yCcTa-
HOBJICHO 3aKOHOM.
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B pamkax MexxayHapoaHOro 3KOHOMUYECKOTO COTPYIHUYECTBA
roCyIapCTBO BBICTYIIA€T KaK OCOOBIM CyOBEKT, KOTOPHI 00JiagaeT
CYBEPEHUTETOM, TTIO3TOMY OTOXIECTBJIEHUE TOCYIApCTBA U IOPUAM-
YeCKOro JIMLA YCIOBHO U IOMYCTUMO J0 OTIpeAeeHHOM cTerneHu. B
CBSI3U C 3TUM PEYD UIET O ABYX BHAAX IOPUCIUKIHUN:

a) MoJIHas PUCAMKIMS — TOCYIapCTBO 00JIaaeT BJIACThIO Mpe-
MUCHIBATh OTpeNeIEHHOE MOBEACHNE MPU MOMOIIM HOPM TIpaBa BCeM
HaXOOSILIMMCSI Ha €ro TEPPUTOPUM CYObeKTaM 1 00ecreYnBaTh peaiu-
3alU10 IOPUCIUKIINH;

0) orpaHMYeHHas WPUCAMKIMS — rOCyI1apCcTBO 0bJ1agaeT Biac-
ThIO, OTHAKO HE B COCTOSIHUU MOJIHOCTBIO PEaIM30BaTh €€.

OO6nagaHue Ha3BaHHBIMU CTaTyCaMU CO3/AET JIUILIb MPEANOChLI-
KU JJIS y4acTUs TOCyAapCcTBa BO BHEIIHEAKOHOMUYECKOU AesTETbHO-
CTU, peaJibHO Xe MPUOOpeTaTh MpaBa U 00513aHHOCTU, U3MEHSTh UX
BO3MOXKHO ITyT€M COBEpPILLIEHUS CAeNOK. B pe3dysbrate KOMILIEKCHOTO
a"Hanuza O3 PD «O rocygapcTBEHHOM peryIMpOBaHUM BHEITHETOP-
TOBOI IeATEIbHOCTH» MOXKHO IIPUMTH K BEIBOAY, YTO BHEITHEIKOHO-
MHYECKas CAeKa rocyJapcTBa — 3TO clefika, 3akmodeHHass PO B
JIMLIE KOMIETEHTHBIX OPraHoOB (penepaluyd U TOProBbIX MPEACTABU-
TEJILCTB 3a pyOexXoM (KOTOphIe B COOTBETCTBMU CO CT. 32 JaHHOTO
3aKOHA MPEACTaBIISIOT U 3alIMIIai0T uHTepechl PD B 061acTy BHEII -
Heli Toproein). B o6acTu coBeplieHUsI CAEI0K OCHOBHOM XapaKTep-
HOM 4epTOM roCyIapCTBa SIBJISIETCS UMMYHUTET.

IlonaTue «MMMYHMTETa» MIPOMCXOAUT OT PUMCKOU (POpMYyJibI
«Par in parem non habet imperium»'.

B HoBoe BpeMsI ITOHATHE UMMYHUTETA TOCYIapCTBa TaKXKe CHa-
yaja cpopMUpoBaaoch B Buae 00brdHOM HOpMbl MYII 1 nuiib 3atem
3aKpENuIoCh B CyNeOHOM MPaKTUKE U JOTOBOPax.

ITpuHLIMIT UMMYHMTETAa MHOCTPAHHOTO TOCYAapCTBa CIEAYET OT-
JIMYaTh OT psifa CO3BYYHBIX NMPUHIUIIOB: OT UMMYHUTETA rocyaap-
CTBa, OT MPeAbIBIEHUS K HEMY MCKOB B €r0 COOCTBEHHBIX Ccyaax (Tak
Kak TMoCAeAHUN €CTh UCKITIOUUTENIbHAsE KOMITETEHLIMSI TOCY1apCTBa U
aBTOHOMHas BOJISI CyBEpeHa, He Kacalollasicsds MHTEPECOB UHBIX CyBe-
PEHOB U UX MOJIaHHBIX), OT UMMYHUTETa MEXAYHAPOIHON OpraHu-
3aluu (MOCAEAHUN €CTh pe3yIbTaT COEAMHEHUS Psila UMMYHUTETOB
paBHBIX), OT IUIIJIOMAaTUYECKOTO UMMYHUTETa (HEMTPUKOCHOBEHHOC-
TU MPEACTaBUTENEH MHOCTPAHHOTO TOCY1apCTBa).

! PaBHBIII HaZ paBHBIM BJIAacTH He UMeeT (1am).
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CyllecTByeT Takke 60Jiee y3KOe MOHATHE I0PUCIUKIIMOHHOTO
MUMMYHUTETa U OoJiee 1IMPOKOE — MMMYHHTETAa rocyiapcTBa M ero
umymecTBa. [lociednee moicHO onpedeaums KaK HenoO6AACMHOCHb
deticmeuii U umMyuecmea 20cyoapcmea eAacmi UHOCMPAHHO20 20cyoap-
cmea. UMMyHUTET TOCyIapcTBa U €r0 COOCTBEHHOCTH IPOMCXOIUT OT
CJIEIYIONINX juS cogenus': CyBepeHHMTETa U PABEHCTBA BCEX TOCYIapCTB.

Ha ceromgnsmniHuit neHb HanboJIee aKTyaIbHBIM SIBISIETCS U3Y-
YeHNe I0PUCAMKIIMOHHOT0 HMMYHUTETa — UMMYHUTETA, TPUMEHSIEMO-
TO IPH pellIeHNH IPOIECCYaIbHBIX BOIIPOCOB C YYaCTHEM Tocyaap-
CTBa B paMKax HAlIMOHAJIbHOI'O CyIeOHOro U apOUTpaXKHOIro pa3doupa-
TesbeTBa. COOTBETCTBEHHO, IOPUINIECKII UMMYHUTET SIBJISICTCS TIPE-
MeToM uzydyeHust MUII. JlokTpuHa U IpakTUKa gbidensiom cyo0eOmbili
UMMYHUMem, UMMYHUMem 0m npedeapumenvioeo obecneveHus ucka u
om NPUHYOUMENbHO20 UCHOAHEHUs. DeUuleHUs.

CyneoOnplii ummynnteT unu «Par in parem non habet
jurisdictionem»? 03HavaeT HEMOJACYTHOCTb OAHOIO TOCYAApPCTBA CyaaM
JIpyroro 6e3 corjiacus mepBoro.

HMMMyHHUTET OT MpeBAPUTELHOTO 00ecneYeHHs] HCKa O3HAYACT:
HeJIb3sl B ITOPSIIKE TIPeaBapUTEILHOTO 00ecTieueHUS CKa TIPUHUMATh
0e3 cormacus rocyaapcTBa Kakue-amoo MPUHYIUTEIbHBIC MEPHI B OT-
HOILIEHUH ero umyliecTBa. COOTBETCTBEHHO MOXHO BBIBECTU U OTIpe-
JieJIeHUEe TPEThETO BUIa UMMYHHTETA.

Cnemyer MOMHUTH O TOM, YTO UMMYHUTET rOCyIapCcTBa — 3TO
He abCOJTIOTHBIN 3aIpeT Ha paCCMOTPEHME CITopa T10 CAEJIKEe, OTHOU
U3 CTOPOH KOTOPOH SIBJISIETCS] TOCYIapCTBO, HE WMHIYJIBICHLIMSI OT
MCKa O BO3MEIICHNH Bpela K MHOCTpaHHOMY CyBepeHy. TeopeTtuuec-
KW MOJEJIb UMMYHUTETA MpeIycMaTpUBaeT IpeabsBIeHNE UCKOB K
WHOCTPAHHOMY TOCYIapCTBY B ero cynax. Ho Ha mpakTuke Ciophl U3
KPYITHBIX MEXKIYHAPOIHBIX CAEJIOK PACCMAaTPUBAIOTCS B CUITY JOTOBO-
pa B MEXIyHAPOIHBIX apOuTpaxax. UmmyHnumem— smo He cpedcmeo
abcoaomHO20 OMPUYAHUS OMBEMCIMBEHHOCIU 20Cydapcmaa.

PykoBoactBysich craTtheii 124 'K P®D, HUBUIUCTHI OTMEUAIOT,
YTO BO BHYTPEHHEM I'pakIaHCKOM 000pOTe TOCYIapCTBO HE MOJIb3Y-
€TCSI UMMYHHUTETOM, TaK KaK y4acTBYET B IPakIaHCKO-TIPABOBBIX OT-
HOIIIEHMSIX Ha PaBHBIX C UHBIMU cyOBbeKTaMu. ClieayeT ITIOMHUTh, YTO

I O6s13arenbHbIe TPUHIAIEL (1am.)
2 PaBHbBII HaJ paBHBIM IOPUCIMKIIMU HE UMeeT (1am.)
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npoktpuHa MYII B cTporom cMbIC/ie IPUMEHSIET 3TO ITOHSITHE K MHO-
CTPaHHOMY TOCYIAapCTBY M K OT€YECTBEHHOMY B OTHOIIEHUSX, OC-
JIO)KHEHHBIX MTHOCTPAHHBIM 3JIEMEHTOM.

B HacTosi1iee BpeMs B ClIeLIMATBHOM JIUTepaType, 3aKOHAX U TIPaK-
THKE MOXHO HaWTH! IBa Pa3IMIHBIX TTOAX0Aa K MUMMYyHUTeTY. Peus nmet
0 KOHIICTIIIHSIX a0COTIOTHOTO ¥ OTPaHUYEHHOTO MMMYHHUTETA.

Conep:kaHue TOKTPUHBI aDCOTIOTHOTO HMMYHATETA 3aKJII0UaeT-
csl B cienymomieM: 1) MICKM K MHOCTPaHHOMY T'OCYyapCTBY HE MOTYT
paccMaTpUBaThCS B CyAaX IPYroro rocynapcra 6€3 COOTBETCTBYIO-
IIET0 KOMITETEHTHOTO Ha TO COTJIacHs; 2) HEAOIMYCTUMO ITPUMEHEHNe
MIPUHYINUTEIBHBIX MEep K UMYIIECTBY MHOCTPAHHOTO TOCYyIapCTBa B
KavyecTBe 00eCTIeueHNs MCKa WM B TIOPSIIKE UCTIOTHUTEIBHOTO TIPO-
M3BOMCTBA 63 COOTBETCTBYIOLIETO KOMIIETEHTHOI'O Ha TO COTJIACHSL.

OnmHaKO UCTOPUYECKHU CJIOKMIIOCH TaK, YTO TOCYIApCTBO HE MOIJIO
IO PSIIy KPYITHBIX 5KOHOMUYECKUX MIPOEKTOB CKPBIBAThLCS 3a JIMIIAMU
TOCYIapCTBEHHBIX MPEATIPUSITUI, 3aBUCUMBIX KOPITOPALIMIiA, TIOCKOJIBKY
JBIXKEHME KalluTajla B IJ100aJIbHOM MacliTabe Ha TOPrOBBIX U (Pu-
HAHCOBBIX PBIHKAX B paMKax YaCTHOTO KPEeIUTOBAHUS, KOHIIECCHIA,
MIPOrPaMMHOTO 3KCITOPTa M UMIIOPTA TPEOOBAIO COOTBETCTBYIOIINX
I7I00aJIbHBIX TapaHTUi. B 3TOM CBSA3M MMeeT MeCTO TeHISHIINSI K OTXO-
Iy OT KOHIEIIINN a0COTIOTHOTO UMMYHUTETA.

Bo BTOpOIii monoBuHe XX BeKa OoJiee IIMPOKOE pacIpoCTpaHe-
HUE TOoy4Yursia KOHLIENLNS OrpaHHYEeHHOr0 MMMYHHUTETA CJICAYIOIIETO
conmepXaHus: ”THOCTPAaHHOE TOCYIapCTBO, €ro CYOBhEeKT, HalleIeHHBIN
COOTBETCTBYIOIIIMM IIPAaBOM, X OPTaHBI, a TAKXKE MUMYILIECTBO ITOIb3Y-
IOTCSI UMMYHUTETOM TIPY OCYILIECTBIIEHUM (DYHKITUI CyBepeHa, TO eCTh
JIeMCTBY jure imperi!, Ipy OCYIIECTBIICHNH XKe KOMMepUYeCKUX (PYHK-
LM (PUHOCSIIIME JOXOA TOPTOBbIE CAETKH, KOHIIECCUH, KPEINTOBA-
HUE Y YaCTHBIX JIMI[) UMMYHHTET He TIPEIOCTABISIETCS, TaK KaK CyBe-
peH aeiicTByeT jure gestionis?. Mcxons u3 gaHHBIX GOPMYIT, UMEIOIINX
TIPUBS3KY OTKa3a B UMMYHUTETe K KOHKPETHON (DYHKIIMM CyBepeHa,
02PDAHUMEHHbII UMMYHUMem NOAYHUA HA38aHUe (DYHKUUOHANbHORO.

CrnenyeT 3aMETUTh, YTO caM KpUTEPUIL KOMMEpUYEeCKOU (hyHK-
LIMY OYEHB MPpoOIeMaTUIYEH B aCTIeKTe eTo MOKa3bIBaHMs. B cBs3M ¢
9TUM, HaunHasi ¢ 1986-ro roga, Komuccust MexxnyHapOmIHOro IpaBa

' Kak BIacTByIOIIUi1 CyBepeH (1am.)
2 Kak yacTHoe JauLo (2am.)
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OOH pazpabatbeiBaeT IIpoekT cTaTeil 0 IOpUCIMKIIMOHHBIX UMMYHM-
TeTax, KOTOPbIi 10 HACTOSILETO BpeMeHU He MpuHAT B pamkax OOH.
B IIpoexTe comepskarcst alpTepHATUBHBIE KPUTEPUH ONPENEIICHUS KOM-
MEepYeCKOro xapakTepa KOHTPAKTOB, KOTOPBIE CTaJI OMHUM M3 IIEHT-
PpaJIbHBIX MYHKTOB 00CyxaeHus Ha 51-i1 ceccun Komuccuu B 2000-m
rony. B wactHoctu, I1peacrasurens P® B Komuccnn OOH U.A. Jly-
KallyK MOAAEPKaJl, OIIMPasiCh HA MHEHUE CTOPOHHMKOB POCCUICKOM
TOKTPUHBI, «KPUTEPUI XapaKTepa, TOMOTHIeMbII KpUTepUEM LIEIH,
KOTOpBIE MOIKPETUISIOTCS 3asIBJICHUSIMU TOCYIapCTBa O BHYTPEHHUX
HOPMaXx U TTOJIUTUKE».

CornacHo [TpoekTy 0TKa3 OT UMMYHUTETA ITPOMCXOIUT B MEXK-
TYHAPOMHBIX COTJIAIIEHUSIX, TMCbMEHHBIX KOHTpaKTaX (1 B TpeTelic-
KMX OTOBOpKax) 1 B (hopMe 3asiBJIeHHUsI B CyIeOHOM pa30upaTeIbCTBe.

B niporieccyanbHoM 3akoHOmaTebeTBe PD 1 momasiisolero ymca
rocynapctB CHI Hallia cBoe oTpaxkeHue Kjlaccuyeckasi Teopust adbco-
motHoro uMMmyHureTa. Crateu 435 I'TIK PCOCP, 553 I'TIK benopyc-
cun, 439 I'MTK Kuprusun 64-ro romga, 434 I'TTK MongoBsl, B penak-
uuur 1991 rona, 389 I'TIK V36ekucrana, 425 YKpauHbl U psii ApYTUX
KOIEKCOB MPaKTUIECKHN UACHTUYHBI, TaK KaK (paKTHIeCKHN BOCIIPOM3-
BomaT crathio 61 OcHoB I'paxkmanckoro cymonpounssonctsa CCCP 1961 -
ro roga. B poccuiickoM mpolieccyalbHOM 3aKOHE B YaCTHOCTH MPEeIycC-
MOTpeHoO: «IIpenbsiBIeHNe MCKa K THOCTPAaHHOMY TOCyIapCTBY, obec-
MeYeHre UCKa M 00pallieHre B3bICKAaHUS Ha IMYIIIECTBO MHOCTPAHHOTO
rocyngapctsa, Haxonsieecss B CCCP, MOTYT OBbITh JOMYILIEHBI JIUILb C
COITIacHsI KOMITETEHTHBIX OPTaHOB COOTBETCTBYIOILIETO TOCYIapCTBa (YacTh
1, ct. 435 I'TIK)». KoHueniust abCOII0THOrO UIMMYHUTETA CONEPKUATCS
takke B 3akoHe PD «O rocymapcTBeHHOM PETYJIUPOBAHUM BHEIITHE-
ToproBoii aesateapHocTU» 1995 1 B TTonoxeHnn «O TOProBbIX Mpea-
craBurenbetBax CCCP 3a rpanunieit»! 1989 roma, a B psife rocyaapcTs
CHI — B nonoxeHusx o TopripeactBax. OnHaKo B CUIy OObEKTUB-
HBIX UICTOPUUYECKUX IMPUIKH (TIepexona K phIHKY M OTKa3a OT MOHOIIO-
JIMM BO BHEIITHETOPTOBOM NESATEIbHOCTU) JAHHBIM MOIXOM MOTEPsLT
MpaKkTUyecKoe 3HauyeHre. Mbl MOXXeM OOHAPYKUTh TAKUE XKe aHaXpo-
HU3MBI B psiae MexnyHapoaHbix 1oropopoB CCCP, KoTopbie MOIyT
0Ka3aTbCs HEMPUMEHUMBIMU B MHOCTPAHHBIX CydaX B CHUJIYy 3aKOHA
WJIU TIPUHITUTIA «T00pa M CTIPaBEITNBOCTI».

! JlaHHBIIT HOPMATUBHBIN aKT AEHCTBYEeT Ha CETONHSIIHUN JeHb KaK
He npotuBopevaiuii Koncruryiuu PO.
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MHoii moaxon ObUT MPOSIBIEH B OTHOLLEHUM pacCMaTpUBaeMOIo
uHctutyTa B I'TIK KazaxcTtaHa u B apOUTpaKHbBIX IIPOLIeCCYyalbHbIX
kozpekcax PD, benopyccuu, Y3oekucrana. Poccuiickuii AITK 1995
roma B cT. 213 «CyneOHblii UMMYHUTET» MpPeaycCMaTpUBaAET, UTO
«IIpeIbsSIBICHUE B apOUTPaKHOM Cyle MUCKa K MHOCTPAHHOMY TOCy-
IapCTBY, IMPUBJICYCHNUE €T0 B KAYECTBE TPETHETO JIMIIA K YIACTHUIO B
niesie, HaJIOXKEeHUE apecTa Ha MMYIIeCTBO, IIPUHAIeKaIlee MHOCTpaH-
HOMY TrOCyIapCTBY 1 Haxozsdlieecs Ha Tepputopun PO, u mpuHaTHE
10 OTHOILEHUIO K HEMY JIPYTUX Mep 110 00eCIIeueHUIO MCcKa, oopalle-
HHME B3BICKAHUsS Ha 3TO MMYIIECTBO B MOPSIAKE MPUHYIUTEIHLHOTO
HCTIOJTHEHMSI pellIeHUs] apOUTPaXKHOTO Cya TOITyCKAIOTCS JIUIID C CO-
I71acksl KOMIIETEHTHBIX OPTaHOB COOTBETCTBYIOILIETO FOCYIapCTBa, €CIIU
WHOE He MPeIyCMOTPeHO (eaepalbHBIMUA 3aKOHAMU WX MEXIyHa -
pomHbIMU goroBopaMu P@». KoMMeHTHpYS TaHHYIO CTAaThIO, BEIy-
1LIIKE TIPOLIECCYATUCThI, B YaCTHOCTH, TIpodeccop Bennamuu Menopo-
BMY SIKOBJIEB!, yKa3bIBAIOT HA YACTUYHBIM OTXOM OT TOKTPHUHHI a0CO-
JIIOTHOTO MMMYHUTETA.

CoBpeMeHHas TOrOBOpHas IMPaKTHUKa B CHITy O00ObeKTUBHOM He-
00XOIMMOCTHY B 00JIACTU MHBECTULIMOHHBIX I KPEIUTHBIX TTPOEKTOB,
KOHIIECCHI 3aKITI0YAEeTCS BO BKIIIOUCHUU TTOJIOXKEHU, TIPeIyCMaTpH -
BaIOIIMX IIPSIMOE COTJIaCHe Ha paCCMOTPEHHE CITIOPOB B MHOCTPAaHHOM
cyle WIN B TPETEHCKOM pa30oMpaTeIbcTBe 0€3 CCHUIOK HA UMMYHUTET
rocyaapcTa. OcabdjaeHue abCOMIOTHOM 3alUThl B KAKOM-TO CTEIIEHU
MOXET KOMITEHCHPOBAThCs 00JIee BHUMATEIbHBIM OTHOIIIEHUEM K TIep-
COHAJIMSAM, 3aKJII0YAIOIIMM OT JIMlia TOCyAapCcTBa T€ WU UHBIE CeJ-
KU, a B IOPUANIECKOM IIJIaHE — YMEJIBIM MCIIOJIb30BAaHUEM MHCTHUTY-
TOB «PETOPCUI» U «ITYOJTUIHOTO TTOPSIIKAY.

AHaJIoTMYHbIe TTOJ0XeHUSs comepkarcs B M3 «O cornalreHusx
0 pazzese npoaykuuu» 1995 r., rae ycTaHOBJIEHO, UTO «B corialie-
HUSIX, 3aKTI0YaeMbIX ¢ MTHOCTPAHHBIMU I'paXkIaHaAMU 1 IOPUITHYECKH -
MM JINIIAMH, MOXKET OBITh IIPETyCMOTPEH B COOTBETCTBUHU C 3aKOHO-
natenbeTBoM P® oTKa3 rocymapcTsa OT CyaeOHOTO MMMYHHUTETA, UM-
MyHHUTETa B OTHOIIIEHUY TIpeaBapUTeIbHOIO 00eCcTIeueHHS CKA U UC-
IOJIHEHUS CYIeOHOI0o WM apOUTPAXKHOIO pellieHUs» (CTaThbs 23).

! KommenTapuit k ATTK P® / TTox pen. B.®. fxosnesa. — M., 1997. —
C.478.
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HanbHeliiiee pa3puTue Teopust GyHKIMOHATBHOIO MIMMYHUTETA
noayawia B KTM P® 1999 roma n YkpanHbl OTHOCUTEIBHO OTAEIb-
HBIX KaTeTOPUil MMYIIIECTBA B paMKax CyIeOHOTO MM apOUTPaKHOTO
npoieccoB. MIMeloTcs B BUAy TocyJapCTBEHHbIE MOPCKUE cyaa. B or-
mnure ot KTM CCCP, cr. 47 KTM P® 1999-r0 roga momyckaet
U3BITUE, apECT U 3a[epKaHue TUIABCPEICTB, KPOME BOEHHBIX KOpao-
JIeli, BOGHHO-BCIIOMOTATEIbHBIX CYIOB M APYTUX TJIaBCPENCTB, HAXO-
ISIIMXCS B COOCTBEHHOCTH TOCyIapCTBa WM SKCILTyaTUPYEeMbIX UM U
HCTIOJIb3YEeMBIX TOJIBKO TTPABUTEILCTBEHHON HEKOMMEPYECKOM CITy3K-
00i1, a TaK:XKe HEKOMMEPUECKHX TPY30B.

IIpakTuKoit MOATBEPKIAETCS TE3UC O TOM, UTO MIPU3HAHUE B
3aKOHE a0COTIOTHOTO MMMYHHTETA HE IIPUBOIUT K aBTOMATUIECKOMY
MPU3HAHUIO aHAJIOTUYHOI'O COCTOSIHMS B Cylax 3a pyoeskoM. DTO 00bsIC-
HSIETCSI TEM, YTO B TOCYIApCTBax, Ilie OTpaHUYCHUST HA UMMYHUTET
BBeneHbI 3aKoHonaTeabHo (CIIA, Asctpanus, FOAP, Kananga) uiu
npusHatotesd npakTukoit (Lseitapus, Uramus, ®paHuus), He Oeii-
CTBYEeT B3aMMHOCTb B MaTepuaibHOI popMme. OpueHTaLus 3apyoeK-
HBIX CyI0B Ha cBoii 3aK0H (lex fori) mpu OTCYTCTBUU COOTBETCTBYIO-
IIETO IBYCTOPOHHETO COTJIAIleHUsI, TAKUM 00pa3oM, AeacT BO3MOXK-
HBIM TTomurHeHre PD 1oprCIUKIIMN ToCyIapcTBa, B KOTOPOM paclio-
JIOXEH CyI.

B cBs13u ¢ 3TUM HaM IpeacTaBiIsieTcs LeJaecoo0pa3HbIM pa3pa-
00TaTh COOTBETCTBYIOLIMI 3aKOH 00 UMMYHUTETAxX rocyaapcTB. Tak
Kak CeromHs B COOTBeTCTBUM €O CT. 127 'K PP «ocobeHHOCTH OTBET-
ctBeHHOCTU P® u cy0bhekToB PMD B OTHOILIEHUAX, PETYIUPYEMBIX
IpakIaHCKUM 3aKOHOIATEILCTBOM, C YYaCTUEM MHOCTPAHHBIX IOPH-
MWYECKUX JIULI, TPaKaaH 1 TOCyIapCTB oIpeaessiorTcs 3akoHoM «O0
MMMYHUTETE TOCyIapCTBa U €r0 COOCTBEHHOCTH».

M.M. BorycnaBckuii oTMeuaeT: «XapaKTepHO, UTO HA B OHOM
n3 KomMeHTapueB K ctatbe 127 'K P® ux aBTOopamM He ymanoch
PACKPBITh OCOOEHHOCTEM, IPETYCMOTPEHHBIX 3TOM CTaTheli»!.

HecmoTpst Ha cyliiecTBylolIME TPOOJIEMbI M TTpaBOBbIE MPobe-
Jib1, Poccuist mo 00BbeKTUBHBIM IPUYMHAM HE MOXKET HE YIaCTBOBATh

' M.M. Borycnapckuii. [IpakTrka mpuMeHeHUs IIPUHIIAIIA UMMYHHM -
TeTa rocyaapcTBa v MpobdjieMa 3aKOHOAATEILHOTO peryInupoBaHus. // Mex-
MYHapOIHOE YacTHOE MpaBo: coBpeMeHHas mpaktuka. C6. crareit / Iloxg
penakuueit M.M. BorycnaBckoro u A.I'. Ceerimanosa. — M., 2000. — C. 214.
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BO BHEIITHEOKOHOMUYECKOI nesaTelbHOCTU. Poccuiickas Menepaiius,
KaK U JPYrUe rocylapcTBa, SBJISISICh CYOBEKTOM MEXAYHAPOAHOTO
MpaBa, 3aKJ0YaeT JOrOBOPhI C LIEJIbIO0 OCYIIIECTBAEHUS] BHELTHEAKO-
HOMMYECKOTO COTPYAHUYECTBA. DTO JIOTOBOPHI O IJIaTeXaX, KPEAUTO-
BaHUM, IOCTABKaxX, TOBApOOOMeHe, HaydHOM cOTpyaHU4YecTBe. CyObeK-
TOM JIOrOBOpA SIBJISIETCSI CaMO TOCYIapCTBO, 3aKJIIOYAIOT JOTOBOP KOM-
MEeTeHTHbBIE (YITOJTHOMOUYEHHbBIE 3aKOHOM, MEXIYHAPOAHbBIM JOTOBO-
pPOM, MOA3aKOHHBIM aKTOM) MUHUCTEPCTBA U BEJOMCTBA B JIULIE UX
PYKOBOAUTEICH WM JINII, UMEIOIINX «ITOJTHOMOUMST» WJIM TOBEPEH-
HOCTb. BHellrHe, TakM 00pa3oM, KOHTPAKT IoCcyJapcTBa HaIllOMUHAeT
MEXToCyAapCTBEHHOE COTrJlallieHe, OJHAKO TAKOBbIM OH HeE SIBJISIET-
csl, TaK Kak IIPeACTaBIsIeT COOOM «BepTUKATbHBIN» WIN «IUaroHaab-
Hblii»! (mo mHeHUIO E. T. YceHnko) oOMeH npaBaMu U 00SI3aHHOCTSIMU
OT OTHOTO CyBepeHa K CyObeKTy MHOTO (pUCKa? (IoroBopa rocyaap-
CTBa C UHOCTPAHHBIMU KOMITAHUSIMU, MEXAYHAPOIHBIMU HETIPABU -
TEJILCTBEHHBIMU OPraHU3alMsIMK).

XpecromaTus

«Ha Haur B3risi, MOHSATHE SKOHOMUYECKOTO CYBepEHUTETa HE CBSI-
3aHO ¢ KOHKPETHOI 00JIacThIO, a C CYBEPEHUTETOM IrOCyIapCcTB. DTO
XapaKTepUCTUKa CaMOTO CYBEpeHUTETa TOCYIapCTB, a He JIUIIb OTl-
peneeHHOM 00J1aCT! B3aMMOOTHOIIeHUI rocyaapcT. ClieoBaTeb-
HO, SKOHOMMYECKHUI CYyBEpEHUTET — 3TO HE CYBEPEHMTET B 9KOHO-
MMUYECKOI 00JIaCTH, a CYBEPEHUTET 9KOHOMUYECKOTO COMepKaHMUs.
Biu3koit o3y mpuaepXKuBaTcs 1 GpaHIly3cKUe yuyeHble, OIl-
penensone 5KOHOMUYECKUM CYyBEPEHUTET KaK COBOKYITHOCTh 9KO-
HOMMYECKMX TTOJIJHOMOYMIA TOCYIapCTB, BBITEKAIOIINX U3 UX CyBepe-
HUTETA».

W.I1. baumenko, 2K. lopua. I1petieneHTH B MEXIyHAPOIHOM
MyOJIMYHOM U YacTHOM mipaBe. — M., 1999. — C. 295.

«['ocynapcTBeHHBIE MHBECTUIIMM — 3TO 3aliMbl, KPEIUTHI, KOTOPHIE
OIIHO TOCYIAPCTBO WJIM TPYIIIA TOCYIapCTB MPEIOCTABIISIOT IPYTOMY
rocynapctBy. B aToM ciydae peub umeT 06 OTHOIIEHUSIX MEXKIY TOCy-
JIapCcTBaMU, KOTOPBIE PETYIUPYIOTCS MEXIyHApOIHBIMU JTOTOBOpa-
MM M K KOTOPBIM MPUMEHSIOTCS HOPMBI MEXIYHapOTHOTO IIpaBa.

'E.T. Ycenko, M.I1. BapaunHa. MexayHapoqHoe 5KOHOMUYECKOE MPaBoO
// Kypc mexxnynapomaHoro mipaBa. — T.4. — M., 1990. — C. 234.
2 @uck — obuenpuHsaToe B MUII 0603HaueHUe rocyaapcTha.
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B03MOXHBI U «TMaroHajabHbIe» OTHOILIEHMSI, KOTAa KOHCOPLIMYMBbI
YACTHbIX 0AHKOB MPENOCTABISIOT MHBECTUIIMU TOCYAApCTBY KaK Ta-
KoBOoMY. Bo3MokHa 1 GoJiee cioXHasi KOHCTPYKIIMSI OTHOIIEHUIA,
KOT/Ia MaTepuaibHble 00513aTebCTBA rOCY1apCTBA-A0JKHUKA MO MO~
JIyYYEHHBIM UM KpeauTaM YIOBJETBOPSIOTCSI 3a CUET IMOJHON WIU
YACTUYHON CTOMMOCTH MUMYIIECTBEHHBIX MPaB YaCTHOTO MHBECTOpPA
B CTpaHe JOJKHUKa (Hampumep, MpenocTaBieHue MpaB Ha paspa-
OOTKY €CTeCTBEHHBIX PECYpPCOB)».

M.M. borycnackuit. UHOCTpaHHbBIE MHBECTULIMU: TTIPABOBOE pPe-
rymapoBanue. — M., 1996. — C. 54.

«B aBrycre 2000 roma ceHcaluei SBIICS OecpelieIeHTHOIO XapakK-
Tepa apecT BO (ppaHIly3CKOM mopTy bpecT yHMKaJIbHOIo poccuiic-
Koro mapycHuka «CemoB» Ha OCHOBAaHUU CTOKTOJIBMCKOTO MEXKIy-
HapoIHOTO apOuTpaxa 1o 1CKy IBeiapckoit dupmsl «Hora». Apect
STOT SIPKO BBICBETWJI, K KAaKUM BPEIOHOCHBIM JIJISI TOCyIapCcTBa I0-
CJINCTBUSIM MPUBOIAT MPECTYITHO HEBEXECTBEHHBIN, a BO3MOXHO,
MPECTYITHO KOPBICTHBI OTKa3 OT ToCylapCTBEHHOTO MMMYHMTETa
MpY 3aKITIOYEHUN KOMMEPUYECKOM CIETKM OT UMEHM TOCylapCTBEH-
Horo opraHa. He MeHee BpemOHOCHBIM MOXKET CTaTh HalleIeHUE TUTI-
JIOMaTUYECKUMM UMMYHUTETAaMU W TIPUBWICTUSIMU KOMMEPYECKO-
ro, XOTS U C MEXIPaBUTEIbCTBEHHBIM yYacTHUEM, aKIIMOHEPHOTO
o011IecTBay.

I''M. BenpssmuaoB. MexXmyHapoIHOE YaCTHOE IIPaBO: COBPEMEH-
Has nipakTuka. Co. crareii / [1on pen. M.M. Borycnasckoro u A.I'. Ceet-
naHoBa. — M., 2000. — C. 186.

«DBomoiua Bo @paHIMKM HE CTOJIb OYeBUIHA, HO JOKTPUHA Orpa-
HUYEeHHOI0 MMMYHHUTeTa 3akpemmwiack 1 TaM. B CIIIA HexenaHue
CYIOB BTOPTaThcsl B 00JIACTH MOJMTUKM BBIHYXKIAJIO WX TTPUCTYIIN-
BaTbcsl K «MHeHUI0» ['ocmenapraMeHTa 00 UMMYHUTETE BILIOTH IO
npuHsThs B 1976 romy 3akoHa 00 MMMYHHUTETaX MHOCTPAHHBIX TOCY-
JapCTB, 3aKPEMUBIIErO JOKTPUHY OO0 OrpaHMYEeHHOM MMMYHUTETE
B KauecTBe nmpaBoBoit HopMbl CIIA. AHIIIMA TakKe C TPYIOM IIepe-
XOOWIa K JOKTPUHE OTPaHMYEHHOTO CYBEpPEHUTETA, MPUUYEM CYIbI
VTBepAWIN €€ B KaueCTBe HOPMBI aHIJIMICKOTO TpaBa MPUMEpPHO B
TO Xe BpeMsi, korga IlapimameHT 3akpenui ee B 1978 romy B 3aKoHe
0 TOCYIapCTBEHHOM CYBEPEHUTETE».

P.X. ®osncom, M.Y. TopnoH, /Ixx. A. CnaHori. MexayHapoIHbIe
coenku. Kpartkuit kype. — M., 1996. — C. 385.

«[IpuHuMaeMble cyneOHBIe perieHUsT Bo PpaHIMU, KaK U B psiie
JIPYIUX CTpaH 3amaia, 6a3upoBaluCh Ha KOHLEMIMN QYHKIIMOHAb-
HOTO WJIM OrpaHUMICHHOTO MMMYHHTeTa. OCOOBIN MHTEpEC MPeICTaB-
JIIeT B 3TOM CBSI3M BOIIPOC O TOM, Ha OCHOBE KaKOTO KPUTEePHUs



Pazgea I. O6mas yactp

cJenyeT onpenessiTh XxapakTep neicTBuii rocynapctsa. Bo dpanirysc-
KOi1 cyeOHOI MpaKTUKe MPUMEHSITUCH 002 KpUTEPUST: PUPOJIbI AeHi-
CTBUSA W 1lesn AeticTBus. B pemrennm 1968 roma mo ucky I'yrenxeiim
npoTuB BbeTHama cya MCXOAWT M3 TOTO, YTO CIOpPHAsi TOProsas
cAesika Obula 3aKJIIOYEHA B LEJSIX Pa3BUTUSI HAllMOHATLHON 0060po-
Hbl BoeTHama».

M.M. borycnasckuii. MexayHapoaHOe YacTHOE TTpaBo: COBpe-
MeHHas npaktuka. Co. crareit / [Tox pen. M.M. borycnasckoro u A.T.
CsetnanoBa. — M., 2000. — C. 214.

Konrpoabubie Bonpocsi

1. C moMol1IbI0 KaKUX MPaBOBBIX MHCTPYMEHTOB T'OCYIapCTBO MO-
JKeT y4acTBOBaTh B MEXKIyHAPOIHbBIX SKOHOMMUECKMX OTHOLLICHUSIX?

2. Kak onpenenseTcst MOHATHE «<MMMYHUTET» TOoCcyIapcTBa?

3. Kakum obGpa3om peliaeTcst BOIIpOC MMMYHUTETa B pOCCUIAC-
KOM T1paBe?

4. KakoBbl OCHOBHbIE HaMpPaBJACHUS PAa3BUTUSI UHCTUTYTA «UM-
MyHHTETa»?

5. Kakue Buabl MMMYHUTETOB CYILIECTBYIOT B HACTOsIILIEeE Bpemsi?

6. K10 3aK1109aeT BHEIITHEAKOHOMUYECKIE KOHTPAKTHI OT Jivia PAD?

7. Kak onpenensieTcs: IOHSTHE «TOPrOBOE MIPENCTaBUTEILCTBO» ?

8. UTo Takoe I0pUCIUKIIUS 1 TTOJTHAS IOPUCAUKLINS?

9. B ueM cocTOUT pazninuue MexXay MOJHOW U OrpaHUYEeHHOM
IOPUCAVKIIMEH?

10. Ko gaBisieTcs cyObEKTOM B caenke Mexay PP 1 mHOCTpaH-
HOI YaCTHOI KOMITaHUE?

3agaun u ynpaxknenus

1. HaiiTe oLleHKY AeHCTBUSIM UTAIbSIHCKOTO Cy/a U PACCKaXKU-
Te, KaK JOJKHO OBITH pa3pelleHo AeJI0 B CIeAYIOIEM Caydae:

HranbsaHckas komnanus «CeHTypuo» mojajia UCK K P®D B cTok-
TOJIBMCKMI MEXIYHApPOIHBI apOUTpax ¢ TpeGOBaHMEM BO3MEILCHMS
YOBITKOB 110 KOHTPAKTy IOCTaBKU B anpec PD obopynoBanus. B coorBeT-
CTBYIOIIIEM KOHTpAaKTe, MOAMUCAHHOM 3aMECTUTEIeM MHWHUCTPA CETbC-
KOTO XO3SIiCTBa, ObLIO yKa3aHO, 4To P® oTka3biBaeTcsl OT IOPUCIUKIIM-
OHHOTO MMMYHHTETa U MEePEHOCHUT PACCMOTPEHUE BCEX CIIOPOB MO KOH-
TPakKTy B apoutpax. TpeTelicKuii Cyn BBIHEC pellIeHUEe B ITOJIb3Y UTAJbSHC-
KOIf CTOPOHKI. B cOOTBeTCTBUM ¢ HBIO-IIOpKCcKOii KonBeHuueit 1958 roma o
TIPU3HAHUY U UCTIOTHEHUU apOUTPaKHBIX PEeIIeHUI UTATbIHCKUI CyI Ha-
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JIOXWJT B KayecTBe ODECHEYMTENIbHBIX Mep apecT Ha pakeTHBIN Kpeiicep
poccuiickoro BM® u teruoxon I'VIT «HoBopoccuiickoe Mopckoe mapo-
XOJICTBO», IPUOBIBIINX B UTAILIHCKUIN TOPT C IPYXKECTBEHHBIM BU3UTOM.

2. BoiOepuTe mpaBWIbHBII BapuaHT OTBETA.

ITpu ocyliliecTBIEHUU KOMMEPUYECKUX (DYHKIIMK (TpUHOCSII1E
JIOXOJ1 CAEJIKU TOPTOBJIM, KOHLIECCUM, KPEAUTOBAHMS Y YACTHBIX JIUII)
roCyaapCTBO ACHCTBYET:

a) jure gestionis (Kak 4acTHOE JIUIIO);

0) jure imperi (Kak BJacCTBYIOLIUN CYBEpEH);

B) MHOI BapuaHT OTBeTAa.

3. JlaiiTe CBOI1 BapMaHT OTBeTa, IIPOAHAIM3UPOBAB CUTYALIUIO:

B ct. 213 ATIK P® yka3zaHo, 4TO «IpeabsBieHNe B apOUTPaKHOM
Cyle McKa K WHOCTPaHHOMY TOCYIapCTBY, MPUBJICYSHHE €ro B KayecTBe
TPEThero JIMIA K Y4acTHIO B Jiejie, HATOXEeHHe apecTa Ha WUMYIIEeCTBO,
MpUHAIIEXAlllee MHOCTPAHHOMY TFOCYIapcTBY M HaXOJsIleecsl Ha Teppu-
topuu P®, v pUHATHE TIO OTHOIIEHUIO K HEMY IPYTMX Mep Mo obecrie-
YEeHHUIO UCKa, OOpallleHNe B3bICKAHUSI HA 3TO UMYIIECTBO B MOPSIIKE MIPHU-
HYIUTEJIBHOTO WCTIONHEHUS] PEUICHUsT apOUTPaXkKHOTO Cyla MOMYyCKAIOTCS
JIMIIb C COrJIacUsi KOMITETEHTHBIX OPTaHOB COOTBETCTBYIOLIETO rOCYyaap-
CTBa, €CJI MHOE He MPEeayCMOTPeHO (eepaTbHBIMKM 3aKOHAMU WJIM MEX-
JQyHapoaHbIMU qoroBopamu P®». JlaHHas HOBeJjLIa MPEACTABIISIET COOOM:

a) a0COMIOTHBII UMMYHUTET;

0) OTHOCUTEJIbHBIM UMMYHUTET;

B) (PyHKIMOHAJIbHBII UMMYHUTET;

I) MHOI BapHUaHT OTBETA.

4. I1IpoaHam3UPyITE CUTYALIVIO ¥ IIPOKOMMEHTUPYIATE CBOI1 OTBET:

EQVHOMMYHBIA TIpaBUTENTb KOPOJieBCTBA M. BCTpeTHJICS € TIPENCTa-
BUTEJISIMUA POCCUIICKON AMUTIOMATUYECKOW MUCCHU B €r0 TOCYIapCTBe U
MOMPOCKI TOMOYb ynanuTh ¢ [Ipesugentom PD Bompoc o mprobpeTeHun
B CBOIO JIMYHYIO COOCTBEHHOCTh ABYX 00eBbIX BepTojieToB Ka-50 u taHka
T-90 n1st oxpaHBI CBOMX BJIaJIeHU (IBOpLA U TPUJIETAIONIEH TEPPUTOPUN).
Poccuiickuii I1pe3useHT mepenan yepes mocjia CBOM 3aBepeHUs B APyxoe,
a TaKxe paspelieHre OCYIIeCTBUTh MOKynKy. KommnaHusi «PocBoopyxe-
HUe» TIOCTaBUIIa B KOPOJIEBCTBO M. yKa3aHHYIO 60eByI0 TeXHUKY. Omnpene-
JIUTEe BUI TIPABOOTHOLICHMIA:

a) myOJMYHbIE OTHOIIEHUS;

0) YaCTHOIIPABOBBIE OTHOILIEHMSI.
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Bonpocor aas o6cy:xaenns nHa cemunape

1.0060cHyiiTe, KaKoil 13 BUAOB UMMYHUTETA TOCydapcTBa, Ha
Balll B3IJISIA, CJIEAyeT CYMTATh HanboJjee IpUueMIeMbIM B COBPEMEH -
HOM MMPOBOM XO35IIICTBEHHOM 000poTe?

2. Kak onpenensieTcsa B pOCCUICKOM 3aKOHOAATEIbCTBE BHEIII-
HESKOHOMMYECKasl CIeNIKa C yYacTUeM rocymnapcTna’?

3. B uem cocTout npob6ieMa cobctBeHHOCTU PD 3a pyGekoM
(Ha30BUTE COCTABJISIONINE €€ 2JIEMEHTHI)?

4. KTo 1 KakuM 00pa3oM BIpaBe YIIPaBIISITh U PACIOPSIKATHCS
roCyJapCTBEHHOI cOOCTBEHHOCThIO PD 3a pybexkom?

5. KakoBo npaBoBoe mnojioxenue Topraupeacts PO? Kak MoxxHO
OLIEHUTH ITPABOBBIE HOPMBI, PETYIUPYIOILINE ACSITEIBHOCTh POCCHIIC-
KUX TOPIIIPEACTB?

6. Kaknm 06pa3oM OCyLIECTBISIOT MEXXIyHAPOAHbIE KOHTAKThI
cyobekThl PO? [IpuBeauTe mpuMephbl 3aKOHOAATEILHOTO PETYIUPO-
BaHUs JaHHOI'O BOIpOCa Ha ypoBHe cyobekTra P®. JlaiiTe OlleHKY
COOTBETCTBYIOIIIMM HOPMATUBHBIM aKTaM

7. KakoBBI MOJIOXUTEIBHBIE M OTPpULIATEIbHBIE CTOPOHBI ITPH-
MEHEHMSI TOCyIapCTBEHHOTO MMMYHUTETa?

OCHOBHbIe MNMOHATHA

a0CONIIOTHBIE UMMYHUTET;
BHELIHETOPToBas AeSITEIbHOCTD;
BHEILTHEKOHOMUYECKAS CENKA;
BBIMOPOUYHOE UMYILIECTBO;
rocyaapcTBO;

WMMYHUTET rOCy1apCcTBa;

WMMYHUTET OT MPEABAPUTEIBHOIO 00ECTIEUeHNS UCKa;
OrpaHUYEHHAs IOPUCIUKIINS;
OrpaHUYEHHbIA UMMYHUTET;

MOJIHAs IOPUCAWKIINS,

MPaBOBOM PEXUM;

MyOJMYHbIE OTHOILLIEHUS;

CYOBEKT UMYIIECTBEHHBIX OTHOLLIEHUI;
CYBEPEHUTET roCy1apCTBa;

CyleOHbIA UMMYHUTET;
YaCTHOIPABOBbIE OTHOILIEHNS;

I o v Ay
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0 rOpUCIUKIIMS,
0 IOpUCAUKIIMOHHBII UMMYHUTET.

Autepatypa, pekomenzyemass K H3yUeHHIO

1. bexseB KA., XomakoB A.I'. MexmyHapomHOe YacTHOE Ipa-
Bo. COOpHUK TOKyMeHTOB. — M., 1997.

2. bmmienko WU.I1., Topua K. IIpenieneHTs B MEXIyHAPOIHOM
MyOJMYHOM UM YaCTHOM TpaBe. — M., 1999.

3. borycmasckuiit M.M. MHOCTpaHHBIE MHBECTULIMH: IIPABOBOE
perynmpoBanue. — M., 1996.

4. borycnaBckuiit M.M. MexayHapoaHOe YaCTHOE TIPaBo: COBpe-
MeHHas rpaktuka. Co. crateit / [Ton pea. M.M. boryciasckoro u AT
CsemanoBa. — M., 2000.

5. BeapgmunoB I''M. MexnyHapogHOe 4aCTHOE ITPaBO: COBPE-
MeHHas rpaktuka. Co. crateit / [Ton pea. M.M. boryciasckoro u AT
CsemanoBa. — M., 2000.

6. KommenTapmii Kk AITK P® / ITon pen. B.®. SIxoenesa. — M.,
1997.

7. MexayHapomHOe YaCTHOE IIPaBO: COBpeMEHHEIE TIPOOIEMBI.
Co. crateii / [Ton pen. M.M. Borycnasckoro. — M., 1994.

8. MexnyHaponHoe yactHoe npaBo / [Tog pen. .M. T1naroHoBa.
— M., 1999.

9. MexayHaponHoe yactHoe rpaBo / [Toxa pen. I'.K. JImutpueBoii.
M., 1993.

10. MexayHapoaHoe yacTHoe TipaBo / ITox pen. O.H. Cagukosa.
— M., 1984.

11. MexayHaponHoe yactHoe npaBo / [Tox pea. H.M. Mapsiiie-
Boii. — M. 2000.

12. Co0pHUK MEXIYHApOAHBIX 1oroBopoB Poccuiickoit Pene-
palyu o OKa3aHMIo TTPaBoOBOI oMo, — M., 1996.

13. ®enoceena I'.}JO. MexayHapoaHoe yacTHOE MpaBo. — M.,
1999.

14. ®oncom P.X., T'opmon M.Y., Cnanori Ix. A. MexnyHa-
ponHbIe caenku. KpaTtkuit Kypc. — M., 1996.

15. DeBoer Th. M. Beyond Lex Loci Delicti. — 1987.

16. Vischer /von Planta, IPR, 2. Aufl.;: Basal / Frankfurt aM.,
1982.



PASJIEA II. OCOBEHHAA YACTD

2.1. lpaBoBOe NONOXEHUE
MHOCTPAHHOW COOCTBEHHOCTW.
MHOCTpaHHblE MHBECTULUU

Ilporpammuas annoranus

HMucTuTtyT mpaBa COOCTBEHHOCTH B MEXIYHAPOIHOM YaCTHOM
npase.

Konnm3noHnHble BOIPOCH ITpaBa COOCTBEHHOCTH: BOBHUKHOBE-
HYE 1 TIpeKpallleHre paBa COOCTBEHHOCTH 10 POCCUIICKOMY 3aKOHO-
IaTeJIbCTBY M B 3apyOeKHBIX IMPaBOBLIX cucTeMax. KoJmn3moHHbIe
MPUHIIAIIBI pEeTYIMPOBaHUS IIpaBa COOCTBEHHOCTH B MEXKIyHApOTHOM
YaCcTHOM IIpaBe.

ITpaBoBas pernmaMeHTalMs MHCTATYTa HalloHaam3aunu. I[ToHs-
THE «MHCTUTYTA HAlIMOHAJIM3ALIMW», YCIIOBUS OCYILECTBIEHMST HAll -
OHaJIM3alMH, XapaKTepHbIC YePThl HALIMOHAIM3ALINT, SKCTEPPUTOPH -
aJIbHOCTD ACHCTBUS 3aKOHOB O HALIMOHAJIM3aLIVH.

IIpaBoBoe nojoxeHue codcrBeHHOCTH PD 1 poccuiickux opra-
HM3aLMK 32 TPAaHULIEN.

ITonoxenust o MpaBOBOM PEryJIMPOBAHNM MHOCTPAHHBIX MHBEC-
TULMI (0OCOOEHHOCTH MHBECTULIMOHHOTO 3aKOHOAATEILCTBA, OTPaHU-
YUTEJIbHBIC U JIbITOTHbIC (TapaHTUIHbBIC) MEPOIIPUSITUSI, TTPEAYCMOT-
PEHHBIE JJIs1 THOCTPAHHBIX KaMUTaIOBIOXKEHUI).

ITpoGnema nMHOCTpAaHHBIX MHBECTULIMIA B CBOOOIHBIX SKOHOMM-
yeckux 30Hax. CBOOOIHBIE TAMOXEHHBIE 30HBI B PD.
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Onopubliii KOHCIIEKT AeKUUH

IIpoGaeMbl COOCTBEHHOCTH B COBPEMEHHBIX MEXKIYHAPOIHBIX
OTHOILIEHUSIX MHOTO00Opa3Hbl. OHU HE MOTYT CBOIUTHCS MCKITIOUM -
TeJbHO K M3JIOXEHUIO KOJJTU3MOHHBIX BOIIPOCOB, & MOJIKHBI BKITIO-
YaTh BOIMPOCHI HAITMOHAJIM3AIMU, BOIIPOCH! YIaCTUsI MTHOCTPAHHOTO
KaImMTayua B pa3paboTKe €CTECTBEHHBIX PECYPCOB, BOIIPOCHI peXXruMa
WHOCTPAHHBIX MTHBECTHUIIUIA.

TakuMm obpa3oM, npaso cobcmeeHHOCMU A6AAEMCA UCHMPALb-
HbIM UHCMUMYMOM NPABOBOU cucmeMbl 1100020 eocydapcmea u ezo
MeNCOYHAPOOH020 YACMHO20 NPABA.

BosHukHOBeHME 1 IIpeKpallieHre IpaBa COOCTBEHHOCTHU CBSI3bI-
BaeTCs C pa3IMYHBIMU IOPUINYECKUMU (DaKTaMU, KOTOPBIE 10 3aKO0-
HY BJIEKYT BO3BHMKHOBEHME WJIM MpPEeKpalleHe TaK1X MpaB y KOHK-
PETHBIX JINLI, HAIIPUMEP, TOTOBOP KYILI-TIPOIAXKHU.

B cooTBeTcTBUM ¢ 3apyOexXHOI MpaBOBOI JOKTPUHOM IIPaBO
YaCTHOM COOCTBEHHOCTHU IPUOOPETAETCSI CII0CO0aMM, KOTOPhIE Tpaau-
LIMOHHO JIEJISITCS Ha TTIepBOHAYAIBHBIC 1 IIPOM3BOAHBIC. B OCHOBY pa3-
IrpaHUYEHUS 3TUX CIIOCOOOB MOJIOKEH KPUTEPUIA ITPpaBOIIPEEeMCTBa,
TOTIa KaK KpUTEpUil BOJIM BO BHUMaHHUE He TIpuHuMaeTtcs. Ecnu mpu-
oOpeTeHue IpaBa COOCTBEHHOCTH IIPOMCXOAUT HE B IIOPSIAKE IIPaBO-
MpeeMCTBa, HAIUIIO MePBOHAYAIBHOE IPHOOPETEHHE, €CITU B TTOPSIIKE
MpaBOIIPeeMCTBA — NMPHOOPETEHHE MPON3BOTHOE.

B 3apy0exxHoii MpakTHKe IIMPOKO PaCIPOCTPAHEHBI pa3IuYHbIe
CII0COOBI IIPHOOPETeHNSI IpaBa COOCTBEHHOCTHU ITOCPEACTBOM €€ IpUpa-
1IeHYsI. ByKBajIbHO «IIpUpalleHre» O3HaYaeT MPYUCOeAMHEHNE Yero-110o0,
M3MEeHEeHHe LIEHHOCTH MMYIIIecTBa Oarogaps Tpyay WK COSTUHEHUIO
¢ IpyruM umyiiiectBoM. Ilpupamenne — 0000111aI01IEe TTOHATHE, OX-
BaTBIBAIOILIEE MPHUCOSTNHEHNE, CMEIIEHUE 1 TIepepaboTKy.

B 3akononarenbctBe PO KOUIM3MOHHOMY BOIIPOCY BOBHUKHO-
BEHMS MpaBa COOCTBEHHOCTH MOCBSAILIEHBI HOPMBI 11.2 ¢T. 164 OCHOB 1
nosioxkeHust crareit 1205-1207 'K P®. B manHoIT HOpMe yKa3aHO:
«BO3HUKHOBEeHHUE U IIpeKpallleHe IIpaBa COOCTBEHHOCTU Ha UMYIIIE-
CTBO OIIpeAeIISIETCS 10 IIPaBy CTPaHbI, TAEe 3TO MMYILECTBO HAXOMM -
JIOCh B MOMEHT, KOTZIa UMEJIO MECTO IEMCTBUE UM MHOE O0CTOSITEb-
CTBO, TIOCTYXKMBIIIe€ OCHOBAHHMEM IS BOSHUKHOBEHUSI WJIM TIPEeKpa-
IIEHUS MIpaBa COOCTBEHHOCTH, €CJIM MHOE He TIPEIyCMOTPEHO 3aK0-
HOIATEJIECTBOM».
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Taxkum 0bpa3oMm, axpenssemcs 00uull KOANUZUOHHBLI NPUHYUN
Mecma HaxoxcOeHus umyuecmea. JlaHHass HopMa COIEPKUT M TTOJIOXKe-
HUs, Kacamollruecss UMYIIECTBA SBIISIOIETOCS TPEIMETOM CIEJIKU:
«BO3HUKHOBEHHWE U MpeKpallleHre MpaBa COOCTBEHHOCTH Ha UMYIIIEe-
CTBO, SIBJISIIOLLIEECS] IPEAMETOM CIEIKHM, OTIPEESIsIeTCs 10 MpaBy Me-
CTa COBEPIICHUS CIEJIKHU, €CJIM MHOE HEe YCTAHOBJIEHO COTJIallleHUEM
cropoH» (a63.1 1.3 cr. 164 OcHoB). [Ipu 3TOM BBIAENAIOT CayYyau,
KOTIIa TIPEAMETOM CHEJIKH SIBIISIETCS MUMYIIECTBO, HAXOSILEeCs B ITyTH
10 BHEIITHEAKOHOMMYECKOI ciefike. B TakoM ciydae «IipaBo COOCTBEH-
HOCTH OITpeNesIsIeTCs 10 MPaBy CTPaHbl, U3 KOTOPOI 3TO UMYIIIECTBO
OTIIPaBJIEHO, €CJIM MHOE HE YCTAHOBJIEHO COIVIAllIeHEM CTOPOH» (a03.2
.3 cT. 164 OcHOB).

B paznene «MexayHapoaHOe YacTHOE MpaBo» yacTu TpeThelt 'K
P® ykazaHHBIM BOmpocaM IMOCBSIIeHa ClielMalibHas CTaThsl. B Helt
MPEIyCMOTPEHO 00IIIee TTPaBUIIO, COTJIACHO KOTOPOMY «BO3ZHUKHOBE-
HMe 1 TIpeKpallieHye IpaBa COOCTBEHHOCTH Ha UMYILIECTBO OIPEeIeIs -
€TCs TI0 TIpaBy CTPaHbI, TAe 3TO UMYIIECTBO HAXOAMUIOCh B MOMEHT,
KOT/Ia UMEJIO MECTO AeMCTBUE WM MHOE OOCTOSITETHCTBO, TTOCTYXKIB-
1Iee OCHOBAHMEM ISl BOSHUKHOBEHMSI WJIY TIPEeKpalleHUs IIpaBa co0-
CTBEHHOCTH». DTO 00I1Iee IIPaBUJIO 03HAYAET, YTO IIPaBO COOCTBEHHO-
CTU Ha Belllb, pa3 BO3HUKIIEE MO 3aKOHY MeCTa HaxXOXIEeHUs, He
MpeKpaliaeTcs B pe3yabTaTe IepeMelleHs BeIH B IPYTYIO CTPaHy.

Jl1st Beleil, HaxOOsIIIUXCS B ITyTH, HauboJjIee pacipoCTpaHeH-
HBIMU KOJUTU3MOHHBIMU KPUTEPUSIMU SIBJISTIOTCST 3aKOH MECTa OTIIPaB-
JIEHUsI Y 3aKOH MeCTa Ha3HAYeHUsT «TOBapa B IyThu». [1ox ToBapom B
MyTH TTOHMMAETCS NBYDKEHUE BEIIH, SBJISIOIICICS TIPEIMETOM BHEII -
HETOProBOM CAEJIKM U HaXojsdlleics B myTu. B cooTBeTcTBUMM ¢ a03.2
.3 c1. 164 OCcHOB NpaBO COGCTBEHHOCTH B OTHOILLIEHWH TaKMX TOBA-
pPOB OIlpenesseTcs Mo MpaBy CTPaHbI OTIIPABUTENS, €CJIM MHOE He
YCTaHOBJIEHO COTJIAIlIEHHEM CTOPOH.

B cootBercTBUM C yacThiO TpeTheil 'K PD «Bo3HMKHOBEHUE U
MpeKpalleHre MpaBa COOCTBEHHOCTH MO CAEIKE, 3aKJI0YaeMoil B OT-
HOLIIEHUH HAXOMSIIIETOCs B ITYTH IPYTOro MMYILECTBA, ONPEIeIseTCsT
T10 TIpaBy CTPaHBI, U3 KOTOPOI 3TO UMYIIECTBO OTIPABJICHO, €CIU
HWHOE HE TIPEIYyCMOTPEHO 3aKOHOM».

EcTb 0cOOEHHOCTH B KOJUTM3MOHHOM PETYJIMPOBAaHUM IIpaBa Co0-
CTBEHHOCTH Ha TPAHCITOPTHBIE CPEICTBA, Cyla, KOCMUYECKIE 0ObEK-
ThI 1 MHOE UMYIIIECTBO, MOJIeXKaIllee TOCYIapCTBEHHOMN PeruCTpalifim.
st mpaBa cOOCTBEHHOCTY HAa TAKOE MMYILIECTBO OIPEICIISIIOIINM SIB-
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JISIeTCST He TIPUHIIAT MeCTa HaXOXICHMS, a IIPUHIIUII IIpaBa CTPaHbI
ux pervctpaiui. B P® mpaBo co0CTBEHHOCTH Ha TPAHCITOPTHBIE CPe-
CTBa, TTOMJIeKaIle BHECEHUIO B TOCYIapCTBEHHBIC PEECTPhI, OIpee-
JISIETCSI IO TIpaBy CTPaHBI, TAe TPAHCIOPTHOE CPEICTBO BHECEHO B
peectp (a63.2 1.1 ct. 164 OcHOB). AHaJIOTMYHbBIE TTPaBUJIA COAEPKATh-
caBcT. 1207 T'K PO.

s penieHMsI OTHOIIEHMI COOCTBEHHOCTH B IIPABOBBIX CUCTE-
Max pa3INYHBIX TOCYIAPCTB, IOMUMO BBIIIETIPUBEICHHBIX KOJITU3H -
OHHBIX TIPUHITUIIOB, 3aKPETUISIOTCS M APYTUE, HAIIpUMep, 3aKOH «aB-
TOHOMMU BOJIM», IMIHBIN 3aKOH Maccaxupa, 3aKOH CyIHa.

OcCoOBIM MHCTUTYTOM B paMKax paccMaTp1MBaeMOI'o BOIIpOCa SIB-
JigeTcs HaMoHanmu3auus. [1ox TepMUHOM «HAMOHATM3AMAS» TTIOHU-
MaeTcsl OroCyIapCTBICHNE, TO €CTh U3bITHE UMYILIECTBA, HAXOMAIIIE-
rocsi B 4aCTHOI COOCTBEHHOCTH, 1 Mepeaada ero B COOCTBEHHOCTh
roCynapcTBa.

XapakTep HallMOHAJIM3allUM 3aBUCUT OT TOTO, KEM M B KaKMX
1LeJIsIx oHa mpooauTcs. ColmancTryecKas HallMOHATM3allsl O3Ha-
yaJia, 4TO MPaBO YaCTHOM COOCTBEHHOCTH Ha HAIIMOHAIM3UPOBAHHOE
HMMYIIECTBO OBIJIO YHUYTOXEHO U BO3HUKJIO HOBOE, TIPUHITUITMAIBHO
HMHOE T10 COIeP>KaHUIO TIPABO COLMAIMCTUIECKOM coocTBeHHOCTH. [1o-
3IHEe HAallMOHAIM3alMsI CTajla BaXKHBIM CPEICTBOM B 00pLE0e 0CBOOO-
TUBIIUXCS OT KOJIOHUAJIBHOM 3aBUCUMOCTH MOJIOJBIX TOCYIapCTB 3a
JMOCTHXKEHME MMU SKOHOMUYECKOI He3aBUCUMOCTHU. B 3aBUCHMOCTH OT
KOHKPETHBIX YCIOBUI TIPOIIECC CO3AaHMS TOCYIapCTBEHHOTO CEKTOpa
IyTeM HaIIMOHAJU3ALIMY MPOTeKal B 3TUX CTpaHax IO-pa3HOMY: B
OIHUX HAIIMOHAJIM3UPOBAJIACh TOJIBKO COOCTBEHHOCTh, KOTOpasI TIPH-
HAUIEKUT MHOCTPAHHOMY KalliTaly, B IPYTUX 3aTparuBajics U MeCT-
HBIA YaCTHBIM KanuTal.

IIpaBo nm060ro rocygapcTBa Ha HAMOHAIM3ALIMIO YaCTHOM CO0-
CTBEHHOCTH, B TOM YHMCJIE ¥ TIPUHAUIeXAIlleil MHOCTPAaHIIaM, BBITE-
KaeT M3 OOIIeNPU3HAHHOTO MPUHIIMIIA MEXIYHAPOIHOTO IpaBa —
cyBepeHuTeTa rocygapcrsa. OcyllecTBIeHUEe HALIMOHAM3AIIUN — 3TO
onHa 13 GOpPM MPOSIBIIEHUS TOCYIapCTBEHHOTO CYBEPEHUTETA.

ITpaBo rocynapcTBa Ha HallMOHAIM3ALMIO, BKIIOYAIOIIEEe TTPaBO
CBOOOIHO pacIIOpsKaThCsl CBOMMM €CTECTBEHHBIMU pecypcaMu U 00-
raTcTBaMu, ObLIO MOATBEPKACHO B psle pe3osouuil I'eHepanbHOM
Accambiien OOH. Tak, 21 nekadbps 1952 r. I'enepanbHast Accam0iest
OOH Ha cBoeii VII ceccun npuHsiia pesoonuio Ne 626 «O mpase
CBOOOIHOI 3KCILTyaTalliM €CTECTBEHHBIX OOraTCTB 1 pecypcoB». B Heit
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TOBOPHUTCS, YTO «IIPABO HAPOJOB CBOOOIHO pacIIOpsSIKaThCS CBOMMU
€CTECTBEHHBIMM OOTAaTCTBAMU 1 PecypcaMy M CBOOOMTHO MX 3KCILTya-
TUPOBATh SIBJISIETCS UX HEOThEMJIEMBIM CYBEPEHHBIM ITPABOM U COOT-
BETCTBYET LieIsSIM U IpuHLMnaM YcraBa Opranuzanuu O0beIuHEeH-
HbIx Harmii».

ITockonbKy OcCylIecTBICHWE HAIIMOHAIU3alM OTHOCHUTCS K
BHYTPEHHE! KOMIIETEeHIIMM TOCYIapCTBa, HA OMMH MEXIyHAPOIHBIN
OpraH He MOXeT 00CyXIaTh MEPHI 10 HAaLlMOHAIMU3ALMKU COOCTBEHHO-
CTU MHOCTPAHIIEB.

Takum 00pa3oM, CerogHsI MOXXHO BBIAEIUTh HEKOTOPhIE OOLLIME
YepThl, XapaKTepHBIE IS TIPABOBOI MPUPOILI HAITMOHATIU3AIINH.

Bo-nepBbIX, BCIKUI aKT HAIMOHAJIM3AIMM — 3TO aKT TOCy-
JMApCTBEHHOM BJIACTH; BO-BTOPHIX, 3TO COIMAIbHO-9KOHOMMUYECKAS
Mepa o0IIero xapakrepa, a He Mepa HaKa3aHUs OTIEIbHBIX JIMIL, B-
TPEThUX, HALIMOHAIM3ALIMS MOXKET OCYIIECTBIISITHCSI B OTHOIIIEHUH CO0-
CTBEHHOCTH BHE 3aBUCHUMOCTH OT TOTO, KOMY OHa TIPUHAUIEXKUT (OTe-
YECTBEHHBIM MJIM MHOCTPAHHBIM (PU3NUYECKUM U IOPUANICCKIM JIH -
11aM); B-Y€TBEPTHIX, KaXI0e TOCyIapCTBO, IIPOBOISIIEE HAITMOHAIM -
3a1I1I0, OTIPENEIsIeT, TOJKHA JI BRITUIAYMBATHCS MHOCTPAHIIAM KOM-
TeHCcalys 32 HallMOHATM3UPOBAHHYIO COOCTBEHHOCTD, & €CJIU OJIK-
Ha, TO, B KAKOM pasMmepe. BHyTpeHHMIT 3aKOH rocyaapcTBa MOXET
MPEIyCMOTPETh IIPEIOCTABIEHNEe KOMIIEHCAILINH, YCIOBHS M BpeMsI e
BBITIJIATBI, YTO MMEET MECTO B PSAE CTpaH.

3aKOHBI O HAITMOHAIM3AIY UMEIOT 9KCTEPPUTOPUATBHOE Aeii-
CTBHE, TO €CTh JOJDKHBI IIPU3HABATHCS U 3a MpeeiaMi TOCyIapCTBa,
WX TIPUHSIBIIIETO.

«Cynpba 3apy0exKHOro MMyIlecTBa HallMOHAIM3UPOBAHHbIX TIPE/I-
TIPUSITUI MOKET OTIPEAEIIITHCS JIMIITb 3aKOHOM TOM CTpaHbl, K KOTO-
poii JTaHHOE MPeANPUITHE TIPUHAMIEKATIO B MOMEHT HAlITMOHAJIM3a -
m»!.

Yro KacaeTcs rocyqapCTBEHHOM COOCTBEHHOCTH 3a pyOexxoM,
TO OHA HAXOAUTCS B 0OCOOOM ITOJIOXKEHWH: OHA MOJIb3YeTCsI UMMYHU -
TeToM. IMMyHHTET COOCTBEHHOCTH TECHO CBSI3aH C UMMYHUTETOM TO-
CyIapcTBa, HO MOXET pacCMaTPUBATHCS KaK CAMOCTOSITEIbHBIN BUIT
WMMYyHHUTETA.

MMMyHUTET COOCTBEHHOCTHM rOCyIapCTBa 3aK/II0YAETCSI B OCO-
OOM pexume TaKoil COOCTBEHHOCTH M CBOAUTCS K TOMY, YTO 3TO

V1A, JIyau. MexmyHapoaHoe yacTHOe IpaBo. — M., 1973.
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HMMYIIIECTBO HE MOXET OBITb 00 BEKTOM HACHIJIBCTBEHHBIX MEP CO CTO-
POHBI TOTO TOCYIAPCTBa, TIe YKa3aHHOE UMYILIECTBO HAXOMUTCSI.

Co0OCTBEHHOCTD FOCYIapCTBA MOIb3YeTCsS] HEMPUKOCHOBEHHOCTHIO.
DTO 03HAYyaeT, YTO OHAa He MOXET 0e3 corlacus rocyaapcTBa-coo-
CTBEHHHMKA OBITh TTOIBEPTHYTA IIPUHYIUTEIIEHOMY OTUYXKIECHUIO, ape-
CTy, CEKBECTPY U APYTAM NPUHYIUTEIbHBIM MEPAM; €€ HEJb3s Ha-
CHJIBHO yIIepKMBaTh HAa MHOCTPAHHOM TEPPUTOPUHU; OHA HE JOJIKHA
MOJBEPIaThCsl PACXUIIEHUIO CO CTOPOHBI IPYTOTO TOCYIapCTBa, €ro
OpPraHOB WJIM YaCTHBIX JIMII.

K Heit He MOTYT IPUMEHSITLCS U aIMUHUCTPATUBHBIE MEPHI,
OHAa He MOXeT ObITb 00bEKTOM B3bICKAHUS I10 BCSIKOTO pojJia BHeCYneO-
HBIM TPeOOBaHMSIM.

OpraHbl Ipyroro rocyapcTBa He MOTYT pacCMaTPUBATh BOIIPOC
0 TOM, IIPUHAIUIEKUT JIM COOCTBEHHOCTh MHOCTPAHHOMY TOCYIapCTBY,
KOTIa OHA HAXOAUTCS B €T0 BIAJCHUU, €CJI MHOCTPAHHOE rocyaap-
CTBO 3asIBJIICT, YTO UMYILIECTBO MPUHAIICKUT EMY.

HeobOxogymMo OTMETUTH, YTO €CJAM MMYILECTBO TOCydapcTBa
MOJIb3YETCSI UMMYHUTETOM, TO M3 3TOTO HE CJIeayeT, OYyATO 3TO Ipa-
BIWIO JOJIKHO TIPUMEHSTHCS BO BCEX CIYYasiX, MTOCKOJIBKY MOJIB30-
BaHUE UMMYHUTETOM SIBJIIETCS TIPAaBOM, a He 00sSI3aHHOCTBIO TOCY-
nmapcTBa. I'ocymapcTBo He Beerma MOXeT ITPeTeHI0BaTh Ha TAKOM UM-
MYHHUTET, a B psIE CIydyaeB MOXET HE CChIIAThCSI HAa MMMYHHUTET
NpUHaajexaneil eMy cooctBeHHOCTU. Kaxmoe rocyagapcTBo caMo OIl-
penensieT peskuM ToCyIapcTBEHHOM COOCTBEHHOCTH.

Bonpoc 06 uMMyHuUTEeTE COOCTBEHHOCTU MHOCTPAHHOTIO rOCY-
JapCTBa YacTO BO3HMKAET B CBS3M C UMMYHHMTETOM rOCyIapCTBEHHBIX
CYIOB, UCTIOJIb3YEMbIX IJISI TOPTOBBIX 1ieyieit. Hallra mokTpruHa ucxo-
AT U3 HEOOXOMUMOCTHU TIPU3HAHUS TAKOTO UMMYHUTETA.

OcCo0BIlT peXXnuM MPeaOCTaBISIETCS UMYIIECTBY MHOCTPAHHOTO
rocyapcTBa 1 B 00JIaCTU HAJIOrOO0I0XEHMS. DTO 3aKPEIUICHO KaK BO
BHYTPEHHEM 3aKOHOIATEILCTBE TOCYIAPCTB, TaK U B PA3IMYHBIX MEXK-
JTYHAPOIHBIX COTJIAIICHUSIX.

CoBpeMeHHOE pa3BUTHE SKOHOMUKM B IIEJIOM M OTAEJBbHBIX €€
OTpaciieil B pa3IMYHBIX TOCYIapCTBaX OCYILECTBIISICTCS 3a CUET IPH-
BJIEUEHUS JOTIOJTHUTEIbHBIX CPENCTB 13-3a pydeka — HHOCTPAHHBIX
uHBecTHIMiA. [1paBOBOII peXkMM MHOCTPAHHOM COOCTBEHHOCTU OIpee-
JIgeTCsl BHYTPEHHUM 3aKOHOAATEILCTBOM, IBYCTOPOHHUMU U MHOTO-
CTOPOHHUMH JIOTOBOPaMMU.
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K BHYTpeHHEMY 3aKOHOIATEIBCTBY, PETYJIMPYIOIIeMy MHOCTPaH-
HOE MHBECTUPOBAHUE, OTHOCSTCS CIIEIATbHbIE MHBECTUIIMOHHBIE 3a-
KOHBI (KOJIEKCHI), OTpacjeBbie 3aKOHBI, IOJIOXEHMS BaIIOTHOIO, (Pu-
HAHCOBOT'O 3aKOHOIATEIbCTBA, PETYJIUPYIOIIETO OTHOIIIEHUS C MHOCT-
pPaHHBIM 3JIEMEHTOM, CIeIIMaIbHbIC 3aKOHBI O TIepeaaue TeXHOJIOTHH.

Oc00eHHOCTHIO MHBECTULIMOHHOTO 3aKOHOIATEILCTBA SIBJISIETCS
TO, YTO OHO, KaK IPaBWJIO, HE MPUMEHSIET KOJUIM3MOHHBIN MeTOx
PETYIUPOBAHUS, M €TO HOPMBI IIPSIMO PETyIUPYIOT OTHOIIECHMS.

B 3aBucuMMOCTH OT 1LIe/IM TIPUBJICYCHUS YCTAaHABIMBAETCS COOT-
BETCTBYIOIIMI pexkuM. MHOCTpaHHBIM MHBECTULIMSIM MOXKET OBITH
MpenOCTaBIeH HAITMOHABHBIN PeXXM, T. €. MTHOCTPaHHbIE BKIIATUUKU
10 CBOMM TIpaBaM M 00sI3aHHOCTSIM OyIyT IIpUpPaBHEHBI, 32 HEKOTO-
PBIMU UCKJTIOUEHUSIMU, K HAIIMOHAJIBHBIM BKJIamuukKaMm. OrpaHuye-
HUS Ha AeSATEIbHOCTh MHOCTPAHHOTO KaIluTaja JeIaroTCs 1T KOHT-
pOJISI 32 pa3BUTUEM OTHEIBHBIX OTpACiel U B LENISIX MOIIEPXKKHA KOH-
KYPEHTOCITOCOOHOCTH MECTHOTO TTPOU3BOIUTENSI. IHOCTpaHHBIM MH-
BECTULIMSIM MOXKET OBITh IIPEAOCTABIIEH pexKUM HanboJiee 0J1aromnpu-
SITCTBYEMOM HaIlMU, T. €. THOCTPaHHBIE BKJIAMYMKHU Pa3IMYHBIX CTpaH
OyayT obysagaTh paBHBIM O0BEMOM MpaB U 00513aHHOCTEN U HUKOMY
13 HUX He OyIyT MpenocTaBieHbl Kakue-JIM00 nperumylnectsa. Hako-
HelIl, MOXET OBITh MPEeIOCTaBIeH IPUBIIETUPOBAHHBIN PEXUM, KO-
TOPBIIT MOKET BKJIIOYATh TAMOXKEHHBIE TIpe(epeHIINNT 1 HAJIOTOBBIC
JIBTOTHI U T. II.

K umnciy BaxXHEHUIIINX MEpOIIPUSITUHA 11O OrpaHUYEHUIO MHOCT-
PaHHBIX KaITUTAJIOBIOXEHUM OTHOCITCS: a) YCTAaHOBJIEHNE 0COO0TO
TrOCyIapCTBEHHOTO KOHTPOJIS 3a TOITyCKOM MHOCTPAHHOTO KaruTaia
K pa3paboTKe eCTeCTBEeHHBIX 00raTrcTB; 0) HeJOMylleHNe NHOCTPaH-
HOTO KaIMTaja B HanboJiee BaxXHbIE IS HAPOIHOTO XO3SMCTBA OT-
paciiy; B) yCTaHOBIIEHUE 0053aTeJIbHOM JOJIM YIaCTUs HallMOHAIb-
HOT'O KanuTaja B IPEANPUSITUIX, CO3MaBaeMbIX MHOCTPAHHBIMU (DUpP-
MaMHu (B CMEILIaHHBIX OOILEeCTBax); I') MEPONPUSITUSI, HAIIPaBJICH-
HbIe Ha UCITOJIb30BaHME KaKOM-TO YaCTU MPUObLIeHt MHOCTPAHHBIX
MIPEINPUSITUIA 711 BHYTPEHHUX HYXIT; 1) OmpeaeeHrue KOHIIECCH -
OHHOM ITOJIUTUKMU.

IIpaBoBoe peryiupoBaHUe MTHOCTPaHHBIX MHBeCTULIMM B Poc-
CHHU OCYIIECTBISIETCS, Ipexae Bcero, 3akoHoM «O0 MHOCTpaHHBIX
nHBecTULUSAX B P®» ot 9 utonsg 1999 r. 1 apyrumMu 3aKOHaAMM.
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MHocTpaHHbIe MHBECTULIMM Ha TeppuTOpuM Poccry MOryT BKJ1a-
JIbIBaThCS B JIIOObIE OOBEKTHI, HE 3aIPELLCHHBIE IJI1 TAKMX UHBECTU-
LI 3aKOHONATETLCTBOM.

T'ocynapcTBo rapaHTUpPYET, UTO MHOCTPAHHBIM MHBECTULIMSIM
OyzeT NMpenoCTaBIsAThCS MOIHAsA U Oe3ycIOBHAs MpaBoBasl 3alliuTa, ux
PEXUM HE JOJIXKEeH ObITh MeHee OJIaroNpPUsSTHBIM, YEM PEXUM, TIpe-
JIOCTaBJISIEMbI OTEUECTBEHHBIM MHBECTOPAM.

M3baTHS OrpaHUUUTETBHOTO XapaKTepa A1 MHOCTPAaHHbIX WH-
BECTOPOB MOT'YT OBbITh YCTAHOBJIEHBI (DeiepaIbHBIMU 3aKOHAMU TOJIb-
KO B TOM Mepe, B KaKOi 3TO HEOOXOIMMO B LIEJIsIX 3alllUThl OCHOB
KOHCTUTYLIMOHHOTO CTPOS, HDAaBCTBEHHOCTH, 3I0POBbS, NIpaB 1 3a-
KOHHBIX UHTEPECOB APYTMX JUll, obecrieueHus1 0OOPOHBI CTPaHbI U
0e3011acHOCTH rocyaapcTBa.

MHocTpaHHbBII MHBECTOP UMEET MPABO OCYLIECTBISITH MHBECTU-
uu Ha Tepputopun P® B mo0bIx hopMax, He 3aIpellieHHBIX 3aKO0-
HozxateabcTBOM PO.

B cucreme rapaHTuii, mpeaocTapasieMbiXx ”THOCTPAHHOMY MHBEC-
TOpY, UMEETCS TaK Ha3bIBaeMasl «IIeAyIIKMHA OTOBOpKa». CMBICIT OTO-
BOPKM B TOM, UYTO B CJIyyae, €CJI1 BCTYIAIOT B CUJTy HOBbIE ITIPaBOBbIE
aKThl, YXyIIIAlILIKe IMOJOXEHUS WHBECTOpa, TO TaKue MpaBOBbIE
aKTbhl HE TPUMEHSIIOTCS B TEYEHUE CPOKA OKYIMAEMOCTU UHBECTHULIM -
OHHOTO MPOEKTa, HO He 0oJiee ONpeeIeHHOTO BpEMEHU CO JHS Haya-
Jla GMHAHCUPOBAHHUS YKa3aHHOTO MTPOEKTa.

B oTHollIeHMU TTPeayCMOTPEHHBIX MEP 3aKOHOAATEIbCTBO UCXO-
AT U3 CAEAYIOLIMX TPUHIIMIIOB:

1) npuHYAUTEIbHbIE MEPBI B OTHOILLIEHWHU WHOCTPAHHbBIX MHBE-
CTULIMIA He JOJKHBI HOCUTh JUCKPMMUWHALIMOHHOTO XapaKTepa;

2) B cyyasix HallMOHAM3alMM U PEKBU3ULIMA UHOCTPAHHOMY
WHBECTOPY JOJKHA BBIIUIAYMBATLCS OBICTpasi, afekBaTHas U 3pdek-
TUBHas KOMITEHCALIUS;

3) xoMmeHcalus AOJKHA BBITJIAUMBATHCA B TOUM BajlloTe, B
KOTOpPO} MepBOHAYAILHO ObLIM OCYIIECTBJIEHBI MHBECTULIMU, UJIU B
JII000I APYroi BaaoTe, MprueMIEeMOM 111 MTHOCTPAaHHOTO MHBECTOpA.

B 3akone 1999 roga naetrcs onpeneneHue NpsIMbIM WHBECTULIU -
M (BJIOKEHMIO MHOCTPAHHOTO KamnuTajla B CO3aHUE COBMECTHBIX
npenrnpusaTuii). Ilpoune opMbl ocylliecTBIeHNS] MTHOCTPAHHBIX MHBE-
CTULIMIA pa3pabOTKe He MoABEepIIIKNCh. MexXy TeM, He BCKUI MHOCT-
PaHHbI UHBECTOP MOXET MO3BOJIUTH ceO€ PUCK CO3MaHUs MPEATpHUsI-
TUS1, KOTOPOE SIBJISIETCS POCCUNCKUM I0OpUANYECKUM JULloM. K Tomy
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K€ HEKOTOPbIE BUJIBIL IEATEIBHOCTU LIEIECOO0PA3HEN OCYILECTBIISITh
6e3 co3maHus IOPUANIECKOTO LA Ha Tepputopun PO.

B uensgx npusnedeHUs MHOCTPAaHHOTO KanuTaa, epeaoBoii 3a-
pyOeXHOM TEXHUKH, TEXHOJOTUU U YIIPABIEHUYECKOIO OIbITa, pa3-
BUTHS KCITOPTHOTO MoTeHIrana PO Ha ee TeppuTOPUHU CO3MAIOTCS
cB0oOOaHbIE IKOHOMIYECKHE 30HbI (CD3). Dmo 30mbL, 20e ycmanasau-
8aemcs AbeOMHbLL, NO CPDABHEHUIO C OOWUM, PENCUM XO03SUCMBEHHOLL Oe-
amenvHocmu 041 UHOCMPAHHBIX UHBECMOPO8 U NPEONPUSMULL C UHOCH -
DAHHBIMU UHBECMULUSIMU.

J1o6ast sKoHOMMYECKasi 30Ha HE3aBUCUMO OT MeCTa €€ pacIio-
JIOXEHMSI Y LIeJIM €€ CO3AaHUS OCTAETCS HEOTheMJIEMOM YacThiO rocy-
JIapCTBEHHOW TEPPUTOPUU CO BCEMU BBITEKAIOIIIMMU OTCIOA MOCIIEI -
CTBUSIMU.

st objieryeHus1 CO3MaHMsI COBMECTHBIX IIpeanpusaTuii B CHO3
JIOJKHBI OBITh BOBMOXHOCTH IS OTIEPATUBHOTO PEIIEHUsT BCEX BO3-
HUKAIOIIKX BOIIPOCOB (PErMCTpaLlii COBMECTHBIX IIPEAIIPUSTUIL, 0hop-
MJIEHUS KPEIUTOB, OCYLLIECTBICHUS] TAMOXEHHBIX MPOLIETYP U T. 11.).
Tak, Bo MHOTHMX CTpaHax, rie oOpa3oBaHbl CHELUAIbHBIE 30HBI,
LIXPOKOE PACTIPOCTPAHEHUE TTOTYUWIIU CUCTEMBI OOCITY>)KMBAHUS UH-
BECTOPOB «B OJHOM MECTe» WJIM «3a 24 yaca», KOIJa BCe BOIPOCH
BbIJAYM HEOOXOAMMBIX pa3pellieHUI 1 JULIEH3UI, CBI3aHHBIX C OCY-
LLIECTBJIEHUEM KaIllUTAJIOBIOXEHWM, pEIIaloTCs B ONepaTUBHOM ITO-
psiiKe Ha MECTe.

MHocTpaHHBIM MHBECTOPAM U MPEANPUSTUSIM C MHOCTPAaHHBIMU
WHBECTULIMSIMU, OCYILECTBIISIOIINM X0O35IMCTBEHHYIO NEITEIbHOCTD B
CBOOOJHBIX 9KOHOMUYECKUX 30HAX, TOMUMO MpaB U rapaHTUi, rpe-
JIyCMOTPEHHBIX JEWCTBYIOIIMM Ha TEPPUTOPUM TOCYAapCTBA 3aKOHO-
JIaTeJIbCTBOM, MOTYT MPEIOCTaBIISITECS JOTOJHUTENbHbBIE JbIOTHI:

* VIPOIUEHHBIA MOPSAOK PErUCTPALUM IIPEANPUITUNA C MHOCT-
PaHHBIMU MHBECTULIMSIMU: MPEATNIPUSITUSL C ONPENeIeHHBIM 00beMOM
MHOCTPAHHbIX MHBECTULIMI MOJIeXXaT PETMCTPALIMKM B YIIOJTHOMOYEHHbIX
Ha TO opraHax HerocpeJACTBEHHO B CBOOOIHOM SKOHOMMYECKOI 30HE;

* JIbTOTHBI HAJOTOBBIN PEXWM: UHOCTPAHHbIE UHBECTOPHI U
MPEANPUATUS C UTHOCTPAHHBIMU MHBECTULIMSM 00JIaraloTcsl Hajora-
MM T10 IOHWXKEHHBIM CTaBKaM, BKJIIOUasl HAJOT Ha MepeBOAMMYIO 3a
rpaHuLly TIPpUObLIb;

* TIOHUXXEHHbIE CTABKU IIAThl 32 MOJIb30BAaHUE 3eMJIE 1 NHBI-
MU IIPUPOJHBIMU pecypcaMu; MpeaoCcTaBlIeHe TpaB Ha 10JroCcpoy-
HYIO apeHy C IpaBOM CyOapeHbl;
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* OCOOBII TAMOXKEHHBIN PEXXUM, BKIIOYAIOLINKN TOHMXEHHbIE
TaMOXEHHbIE TOILJIMHbBI Ha BBO3 U BbIBO3 TOBAPOB, YIIPOILEHHBIA
MOPSIOK MepeceueHus] TpaHulIbl;

* YIIPOILLIEHHBI MOPSAOK Bhe3a U Bble31a, MHOCTPAHHBIX Mpak-
JlaH, B TOM 4YucCJie U 6€3BU30BbIN.

Ceronns B Poccuu nosiBuInch CBOOOIHBIE TAMOXKEHHBIE 30HEI,
npeaycMmorpeHHbie TK P®. [Tox cBodoaHo# TaMmoxkeHHOi 30H0i TK
P® noHnmMaeT TaMOXEHHBIN PEXXUM TEPPUTOPUHU, TIPU KOTOPOM MHO-
CTpaHHbIE TOBaphl Pa3MELLAIOTCS 1 UCTIOJIb3YIOTCSl 0€3 B3UMaHUs Ta-
MOXXEHHBIX TOIIUIMH, HAJIOTOB, a TaKXe 06€3 MPUMEHEeHMUS K yKa3aH-
HBIM TOBapaM Mep 3KOHOMUYECKOU MOJIUTUKH, a POCCUICKUE TOBA-
pBbI pa3MellaloTCs U UCTIOJIb3YIOTCSI Ha YCIOBUSIX, TPUMEHSIEMBIX K
BbIBO3Y B COOTBETCTBUM C TAMOXEHHBIM PEXKMMOM 3KCIIOPTA.

XpecromaTus

«[IpaBo COOCTBEHHOCTU OXBAaTHIBA€T MPABOBBIE HOPMBI, 3aKPEILIs-

IollIMe, PETYIUPYIOLINE W OXPAHSIOIINE COCTOSTHME MPUHAIIeKHO-

cti (IIPUCBOSHHOCTH) MaTepUaJbHBIX 0JIar KOHKPETHBIM JIMIIAM>».
E.A. CyxanoB. I'paxxmaHckoe mpaso. T.2. — M., 1993. — C.117.

«BonpllIoe 3KOHOMUYECKOe M TMPaKTMUECKOe 3HaueHUe MeXITyHa-
POIHOTO BEIIHOTO TpaBa MPeKpacHO MJUTIOCTPUPYET BCe BO3pacTa-
[o11asl ITIOTPEOHOCTh B rapaHTUSIX KpeIuTOBaHMs (TOBapHBIX M OaH-
KOBCKHUX KPEAUTOB) B TPAHCTPAaHUYHOM TOBAPHOM U ACHEXHOM 000-
pote. Kpome TOro, 4acto BCTaeT BONPOC O NMPUMEHUMOM IIpaBe,
KOT/Ia peub 3aXOAUT O TMOKYIKe HEeIBXKMUMOCTH 3a I'paHuliell (Ha-
TpyuMep, TpUoOpeTeHe KBapTUPHI TSI TIPOBEACHUS OTITyCKa IO Taii-
MILIEPY) WX O TOPTOBJIE MPOU3BEACHUSIMU UCKYCCTBA (YKpaJIeHHbIE
KapTUHBI).YKe 3TU TPUMEPHl CBUIETEILCTBYIOT O BO3MOXHOCTHU
CTOJIKHOBEHWII MHOXECTBa AMAMETPATbHO MPOTHUBOIIOJOXHBIX WH-
TEPECOB: HapsImy C MapTHEpaMM IO JOTOBOPY B COOTBETCTBYIOLIEM
pPEeryJIMpOBaHUN MOTYT OBITh 3aMHTEPECOBAHBI KaK KPEAUTOPHI, TaK
1 rocynapctBo. [ToaTomy TpyaHO chOpMYIMPOBATh €AUHYIO KOJLIH-
3MOHHYIO HOPMY JIJISI BCeX BEIIHO-TIPABOBBIX COCTABOB».

X. Kox, ¥. Marnyc, I1. Bunknep ¢on Mopendennc. MexmyHa-
POIHOE YaCTHOE MPaBO U CPaBHUTENILHOE MTpaBoBeneHNE (TIEp. C HEM.
1. 10. H. FO.M. IOmaieBa). — M., 2001. — C. 194.

«[1paBun0 «3aKOH MecTa HaxoxjaeHus Beww» (lex rei sitae) Kak
HayaJlo, MPUMEHSIEMOE [IJIs1 PELIeHUs] KOJUIM3MOHHBIX BOIIPOCOB Mpa-
Ba COOCTBEHHOCTH HE TOJbKO Ha HENBUXKUMOE, HO U, C HEKOTOPBI-
MU U3BSITUSIMU, HA IBUKUMOE UMYLIECTBO, CIOXUIOCH €llie B MPo-
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uutoM Beke. Ecnu B ycioBusx ¢eonanbHoro obuiectsa cepa mpu-
MEHEHHUsI OTOTO MpaBuUjia OrpaHUYMBaIach B OCHOBHOM 3€MeJIbHbI-
MM YYacCTKaMH U CBSI3aHHBIMU C HUMU CEPBUTYTaMU, TO C Pa3BUTU-
€M TpaXJaHCKOro o0opoTa, CTAHOBJIEHHWEM W PaCIIMPEHUEM PbIH-
Ka LEHHBIX OymMar oHO BOOpAaJo «IOJI CBOE KPBUIO» W JBUKUMBIE
Belld. COOTBETCTBEHHO OTTOPTAJICS CTAPbIi MPUHLIUIT «IBUXXUMOCTD
cjenyeT 3a JUILOM».

B.I1. 3BekoB. MexmyHapoaHoe YacTHOe rnpaBo. Kypc nekuuit. —
M., 2000. — C.238.

«C 1opuanyecKoil TOYKM 3peHUS LEHTPAIbHON IIpobaeMoii obecrie-
YeHMS GJIATOTPUSATHOTO MHBECTUIIMOHHOTO KJIMMaTa SIBJIIeTCS MPO-
67eMa CTaOMJILHOCTU IIPAaBOBOTO PeryavMpoBaHus. BkinagwiBas cBou
KaIlUTajabl, ”HOCTPAHHBII MHBECTOP XOYeT MMEThb TapaHTHUIO, YTO
VYCIIOBMSI MHBECTUPOBAHUSI HE M3MEHSITLCA B HNajbHEMIIEeM W YTO
JIoOble M3MEHEHUSI B 3aKOHOMATEJbCTBE HE YXYIOIIAT KOMMepYec-
Kue (MaTepuajbHbIe) Pe3yJNbTaThl €ro AeSITeIbHOCTH KaK MHBECTO-
pa, Ha JOCTMKEHWE KOTOPBIX OH PACCUUTBHIBAJ, TIPUHMMAsT pelle-
HUE O CBOMX KAITUTAJOBJIOXEHUSIX B JAHHBINM MPOEKT MO JTaHHOMY
COTJIALIEHUIO».

M.M. BorycnaBckuii. UHOCTpaHHBIE THBECTUIIMN: IIPABOBOE pPe-
ryaupoBanue. — M., 1996. — C.43.

«KoHIIeCCMOHHBIM TOTOBOP — coOrjallleHue, B COOTBETCTBUM C KO-
TOPBIM TOCYIapCTBO Ha 6E3BO3ME3MHON M CPOUYHOI OCHOBE MPEIOC-
TaBJisIeT MHOCTPAHHOMY MHBECTOPY MCKIIIOUMTEIbHOE TTPaBO Ha OCYy-
IIECTBICHUE AESITEIBHOCTH, MPEIyCMOTPEHHOM NeHCTBYIOIIMM 3a-
KOHOJIATETbLCTBOM, a TaKXe MpaBO COOCTBEHHOCTU Ha MTPOM3BEIEH-
HYIO B pe3yJbTaTe TaKoi JAeSITeIbHOCTH MPOMYKIIVIO U TTOJTyIeHHbIE
JTIOXOJIBI».

A.H. OmnHoxkoB. PerynmupoBaHne MHBECTULIMOHHBIX COTTIAIICHIIA:
MpoOJIeMbl OTpacIeBO MPUHAIIEKHOCTA U PUMEHUMOTO TipaBa //
MocKOBCKUI 3KypHaJT MexmyHapoaHoro mpasa. — 2000. — Nel. — C. 47.

Konrpoabubie Bonpocsi

1. Kak xapakrepu3syercs IpaBo COOCTBEHHOCTU B MexKayHapo/I-

HOM 4YacTHOM IIpaBe? B ueM BBIpaxaloTcss 0COOEHHOCTU IIPaBOBOIO
PETYIMPOBAHUS JAHHOTO MHCTUTYTA?

2. KakoB nepeueHb CyObeKTOB 1 00BEKTOB IIpaBa COOCTBEHHOC-

TH B paMKaX MeXIyHapOIHOTO YaCTHOTO TTpaBa’?

3. HazoBuTe OCHOBHBIE€ KOJUIM3UOHHBIE IIPUHLUIIBI OJIs BO3-

HUKHOBEHUSI U TIPEKPAILeHMS TIpaBa COOCTBEHHOCTH.
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4. Yto moHMMAaeTCs B IIpaBe I10J HallMOHAIM3alueil 1 KaKOBBI
€€ XapaKTepHbIE YepThl?

5. Kak ocy1iecTsisieTcsl paBoBasi perjiaMeHTalusl HallMOHAJIU -
3auuu’?

6. Uro takoe nnBectun? Kakos mx rmpaBoBoit pexxum? B uem
3aKJIIOYaI0TCS OCOOEHHOCTU MHBECTULIMOHHOTO 3aKOHOIATEIbCTBA?

7. Kakue rapaHTUIHbIE U OTPAaHUUYMTEIbHBIE MEPOIPUSITHS TTPO-
BOISITCS HA TeppuTOopri PAD B OTHOIIIEHNN MHOCTPAHHBIX MHBECTULIVIA?

8. KakoBbl (hopMbl MHOCTPAHHBIX MHBEeCTULIMI? B uem cocTout
0COOEHHOCTD UX ITPABOBOIO PEryJIMPOBaHUS?

9. Kak ornpeessieTcsi COBpeMEeHHOE ITIOHSITUE «CBOOOIHbBIE 9KO-
HOMMWYECKUE 30HBI»?

10. Kak poccuiicKuii 3aKOH oIpeaesieT CBOOOIHbIC TAMOXKEH-
HbI€ 30HbI?

11. Kak MOXHO oxapaKTepu30BaTh IIPaBOBOE IOJI0XKEHNE COO-
ctBeHHOCTU P® 1 poccuiicKux opraHu3aluii 3a TpaHUIIEH U Bcex
CBSI3aHHBIX C 3TUM UHCTUTYTOR?

3agaun u ynpaxuenus

1. BeibepeTe npaBUIbHBIN BapUaHT OTBETA U PACKPOMITE €ro Cylll-
HOCTBb:

B poccuiickoii mpaBoBoOi1 JOKTpHUHE 3aKpeIieH OCHOBHOM KOJI-
JIM3MOHHBIA MPUHIIUIT PETYJIMPOBAHNS BOIIPOCOB COOCTBEHHOCTH:

a) aBTOHOMMU BOJIU;

0) MecTa HaxOXICHUSI Belllu;

I') MECTa COBEPLUCHUS CASTKU;

JI) MeCcTa rocyIapCTBEHHOI perucTpaluu.

2. JlaiiTe MpaBUJIbHBII OTBET HA BOIPOC, B CUJIY Uero BOZHUKA-
€T IIPaBo IOCyAapCTBAa HA HAIIMOHAIU3ALUIO:

a) MeXXIyHapOIHBIX COTJIalleHUIA;

0) BHYTpEeHHETro 3aKOHOJATeIbCTBA;

I') FOCYyAapCTBEHHOIO CYBEPEHUTETA;

J1) TOCYIapCTBEHHOTO UMMYHUTETA.

3. [IpoaHanu3upyiiTe CUTyalMIO U AaiiTe OTBETHI Ha MOCTABJIEH-
HbIE BOITPOCHI:

Poccuiickast komnanuss OAO «Tpeiin Coro3» rmprodpeiia B COOCTBEH-
HOCTb MaKeT akiuii y amepukaHckoil KomnaHuu «TRC» Ha cymmy 150.000
aMepHuKaHCKMX nojuiapoB. KoHTpakT ObUI yperyaudpoBaH IIpaBOM IITaTa
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Hpoto-Mopk (CLIA). Tpu mombitke yBenomuts ®KIB PO o chenke, B
CcOOTBEeTCTBUU ¢ 3aKOHOM P® «O priHKe LeHHBIX Oymar», OAO «Tpeiin
Co103» TIONYYIJIO OTBET, YTO NMPU3HATh Ha Tepputopun PP mpaBo cob-
CTBEHHOCTH Ha TIaKeT aKIIMi HeJIb3sl, TTOCKOJIBKY clesiKa HeIeCTBUTETh-
Ha, u6o «TRC» He nuMena npaBa COOCTBEHHOCTU U HE MMeJa JOBEPEHHO-
CTH Ha Tlepenady COOCTBCHHOCTH Ha aKITUU.

«TRC» gBis1ach TOBepUTEIBHBIM COOCTBEHHUKOM (TPacTH) M TIe-
penaia rpaBo coocTBeHHOCTH poccuiickoit Komnanun OAO «Tpeiin Coro3»
(6enedurnapy). Co6CTBEHHUKOM ITaKeTa aKIIWiA SIBISUIaCh aMepUKaHCKast
koMmnaHus «New Roads» (o cnenke n1oBepuUTebHON COOCTBEHHOCTH) —
yupeauTesb TpacTa (cetiep). Cama xxe nepenaya akimii OAO «Tpeiin Coro3»
ohopMIIsITIach TOTOBOPOM KYTUTH-TIpomaxu ¢ KommaHueir «TRC». B coot-
BeTcTBMM ¢ mpaBoM wrata Heio-Mopk (CILIA) crmenka COOTBETCTBYET
3aKOHY W NeHCTBUTEIbHA.

Caenyet nu nipu3HaTh npaBo coocTBeHHOCTU 3a OAQ «Tpeiin
Co103»?

ITpaBa mu ®KIb PD?

4. CkaxuTe, KaKkoe pellieHue JOJKEH IMPUHSITh (PpaHIy3CKUi
¢yl (YyIOBJIETBOPUTH TPeOOBAHMS MCTLA WM HET) U MOYEMY, €CIIU
¢panuy3ckasa komnanus «JIuone Ciokpure 2KeHepaib» mogaaa B Cya
uck K Poccuiickoit @enepaunu, Llentpobanky P® u pouepHemy
6anky llentpobanka P® 20 ampenst 2001 roma ¢ TpeGoBaHHEM O
BO3BpaTe aKTUBOB, BJIOXKEHHBIX B HECKOJIBKO BBIITYCKOB MEXIyHa-
ponHbIX 3aiiMoB Poccuiickoii umriepuu B 1912-1913r.r. Ha o011yI0
cymmy 2.000.000 ppaHKOB 1 0 BO3MELIEHUH yilepOa, IIPUINHEHHO-
ro HalMoHaaIn3aluueli 0aHKOBCKOIO J0Jra, COOCTBEHHUKOM KOTOPO-
ro sBistiack «JInone Ciokpute ZKeHepanib».

5. OTBeThTE Ha BOIPOC, IPOAHAIM3UPOBAB CUTYALIUIO:

5 mas 2001 roga B P® Gb110 Mpou3BeaeHO yBeIYeHNe BBO3HBIX Ta-
MOXEHHBIX MOIUIMH B nBa pa3za. 3A0 ¢ MHOCTpaHHBIMM WHBECTUIIMSIMU
aHTIo-poccuiickasg kommnanuss «TNS» mmomano B opransl ['ocymapcTBeH-
Horo TamoxenHoro Komutera P® xomaraiicTBo 06 ocTtaBjieHUU 00I0XKe-
HMSI BBO3UMBIX €10 TOBAapoOB JUIST TIPOM3BOICTBCHHBIX HYXI Ha IpeXKHEM
ypoBHe (cyiiectBoBaBiieM a0 05.05.01). K xomaTaiicTBy ObLIM TTPUITOKEHbI
KOIUU YYPEIUTENbHBIX TOKYMEHTOB, JAHHbBIE O TOCYAAPCTBEHHOM PErnCT-
paiuu, OM3HeC IIaH ¢ YKa3aHMeM Ha CPOK OKYITaeMOCTH IPOeKTa KOM-
mannu «TNS» — 11 Jer, moaTBepKIeHHBI He3aBUCUMBIMU 3KCIIEPTaMHU.

Kaxkue ganpHeliime qeicTBUS JOKEH IPEAIIPUHSTh B CBSI3U C
stuM I'TK PD?
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Bonpocor aas o6cy:xaenns nHa cemunape

1. KakoBa o0111as1 xapaKTepuCTUKa MHCTUTYTA IIpaBa COOCTBEH-
HOCTH Y €T0 POJIb B MEXXKIYHAPOIHOM YaCTHOM ITpaBe?

2. PackpoiiTe 0COO6HHOCTY BOZHMKHOBEHUS U MPEeKpaIleHUS
MpaBa COOCTBEHHOCTH 10 HOpMaM POCCUICKOTO 3aKOHOIATEIbCTBA
(KOJTM3MOHHBIE IPUHIIUIEI). IToueMy OHM HallUTK CBOE 3aKpeIlIeHHe
B poccuiickoM 3akoHonarenbcTBe? YTo BBl MOXeTe cKka3aTh O BO3-
HUKHOBEHWM U TpeKpallleHUU IpaBa COOCTBEHHOCTU B 3apyOeKHbIX
MPaBOBBIX cCTeMaX?

3. Kaxk onpenensieTcsl IOHATUE «HAUIMOHAIM3aLus»? KakoBbl
YCIIOBUS MPOBENCHUS 1 XapaKTePHbIC YepThl HAITMOHATN3ALINH ?

4. B yeM cOCTOUT IIpaBOBOE perIaMEHTUPOBaHUE HAIlMOHAIM3a-
LIMY B pa3IMUHBIX cTpaHax Mypa? OObsICHUTE OCOOEHHOCTH TTpoliecca
MPaBOBOT'O MPU3HAHUS HAITMOHATN3AINH 33 PyOEKOM.

5. Kak omnpenensieTcst HOHSITUE «MHOCTPAHHbIE MHBECTULIMI» ?
PacckaxuTe o mpaBOBOM PETyJIMpPOBaHUU U 00 OCOOEHHOCTSIX MHBEC-
TULIMOHHOTO 3aKOHOIATEILCTRA.

6. UTto Takoe KOHLIECCUOHHBII JOrOBOP U COIIALCHUE O pase-
JIe TIpOAYKIIUM (paccKaXknuTe 00 MCTOPUM BO3ZHMKHOBEHMST JaHHBIX
MHCTUTYTOB)? OnpeneanTe ux IMpaBoBYIO IIPUPOIY.

7. IloueMy MHBECTULIMU KOHLIEHTPUPYIOTCS B CBOOOIHBIX KO-
HoMMYecKux 30Hax? Kakue npaBoBbie (haKTOpbl MAKCMMAJIbHO BJIHSI-
10T Ha OJIarONpUSTHBIM 3KOHOMUYECKU Kiaumat B CO3?

8. YTO MOXHO CKa3aTh O CBOOOAHBIX TAMOXKXEHHBIX 30Hax? Yem
OHM oTanyarTcs ot CH3?

OCHOBHbIe MNMOHATHA

0 memylikKruHa OrOBOPKa;

WHBECTULIMOHHOE COTJIAIIICHUE;

WMMYHUTET COOCTBEHHOCTH;

WHOCTPAHHBIA MTHBECTOD;

WHOCTPaHHAs UHBECTULIUS

KOHILICCCUOHHBII 10TOBOP;

HallMOHAIU3ALIHST;

HalMOHAJIbHBIN PEXUM;

oddIIopHast 30Ha;

MPaBO COOCTBEHHOCTH KaK 3KOHOMMYECKAasl KaTeropus;

OooOoooOoood
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O mpaBoO COOCTBEHHOCTM KaK I0pUANYECKasi KaTeropusi;
0 NpUBUIETUPOBAHHBIN PEXUM;

O npsiMast MHOCTpaHHAs! UHBECTULINS ;

O pexxum HauboJjiee 61aronpusaTCTByeMO HallUK;

00 peMHBECTUPOBAHUE;

O cBOOOAHAS 5KOHOMUYECKAsSI 30HA;

0 cBoOOmHAsI TAMOXKEHHAsT 30Ha;

O cucrema «24 gaca»;

00 3KCTeppUTOpHUATILHOE IEUCTBUE 3aKOHA.

Autepatypa, pekomengyemass K H3yUeHHIO

1. Apxanresnbckas A. I1paBo cOOCTBEHHOCTH B aHTJIOCAKCOHCKOM
cucteMe // I1paBo u xxu3Hb. — 1997. — No 11.

2. borateipeB A.I'. UuBecTuIMOHHOE TIpaBo. — M., 1992.

3. borycmasckuiit M.M. MHOCTpaHHBIE MHBECTULIMH: TIPABOBOE
perynmpoBanue. — M., 1996.

4. bypesroB B.B., Emammnnkos A.C. HekoTopble acrieKThI mpa-
BOBOTO peryarpoBaHus nHBectunuii B PM n cyopektax PD (Ha mmpu-
Mepe OpeHOyprckoit odaactu) // MOCKOBCKUM XXypHall MeXIyHa-
poxHoro mpaBa. — 2000. — No 3.

5. 'paxkmaHCcKOE M TOPTOBOE MPABO KAITUTATUCTIISCKIX TOCY-
JapctB. — M., 1993.

6. Joponuna H.I'. K Bompocy o npaBoBoii IpUpoe KOHIIECCU-
OHHBIX cornamieHuii // I1paBo u skoHoMuKa. — 1997. — Ne 1.

7. 3enun U.A. I'paxxmaHCKOe 1 TOProBoe MPaBo KaITUTAJIMCTH -
yeckux cTpaH. — M., 1992.

8. Kpuctnan ne bpu. MHOrocropoHHue corsiaiieHus 1o MHBEC-
TULIUSM TIOSIBSTCST CHOBA // MOCKOBCKUIA XKypHaI MEXIYHapOIHOTO
npasa. — 2000. — No 4.

9. JTack I'. I'paxkmadckoe mipaBo CIIA. — M., 1961.

10. JIyni JI.A. Kypc mexmyHapogHoro yactHoro npasa. Oomias
yactb. — M., 1973.

11. OmHoxoB A.H. PerynmpoBaHyie MTHBECTUIIMOHHBIX CoIalle-
HUIA: IPpOOJIeMBI OTPACIeBOM MPUHAUIESKHOCTY ¥ IIPUMEHNMOTO TIpa-
Ba // MOCKOBCKUIA xXypHaJl MexayHapoaHoro npasa. — 2000. — No 1.
— C. 39-49.

12. CozonuH B.I1. ITpaBoBoe peryimpoBaHre MHOCTPAHHBIX MH-
Bectuuuit B Poccun. — M., 1995.
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13. CocHa C.A. KoHlieCCHMOHHBIE TOTOBOPHI C MTHOCTPAHHBIMU
nHBecTopamMu. — M., 1995,

2.2. lNpaBoBoe perynmpoBaHune
BHELUHE3KOHOMMNYECKOM
DEeATEeNnbHOCTN.
BHewHesKkoOHOMMYECKME COENKU

Ilporpammuas annorauus

IIpoGeMa onpeneneHUs TOHATUS BHEITHEAKOHOMUYECKOM Je-
STeJTBHOCTU. BHeIIIHeTopropast IesITeTIbHOCTh ¥ BHELITHETOPIOBasl CIIEITKA.

Crenmprka BHEIITHESKOHOMUIECKOM CIIEITKI.

Bunbl BHEITHESKOHOMMYECKIX CIEJIOK B MHOTOOOPa3H MeXK-
IYHApPOIHBIX cAeToK. DopMa 3aKITIOYeHUS] BHEIITHESKOHOMIIECKOM
CIICJIKU.

HexoTtoprie acieKThI TPaBOBOTO PETyINMPOBAHNS BHEIITHETOP-
roBuIX caesiok 1o 'K P® (meiicTBylomeMy, a Takke IMPOEKTY YacTH
TpeTheit).

HopmatuBHBIE aKTBI, HA OCHOBE KOTOPBIX OCYIIIECTBIISIETCS MEXK-
IYHApOITHO-TIPABOBOE PETYIMPOBAHIE BHEIITHESKOHOMIYECKIX CIICITOK.

IIpoGreMa TTpMeHEHUS TIpaBa IO BOIIPOCcaM COIepKaHUsI Cae-
JIOK, TIPUHITUIT CBOOOIBI BIOOpA TpUMEeHNMOTO TipaBa. CormaireHue
CTOPOH O BBIOOPE MOoAJIexKalllero MTpUMEHEHMIO IpaBa, ero coaepka-
aue 1 popma. IpuHmuner YHUJIPYA n nx 3Hauenue. TUoBoi KOH-
TpakT. BUIBI THTIOBBIX KOHTPAKTOB.

OCHOBHBIE TIOJIOXKEHUS U CYIITHOCTh TEOPUH «lex mercatorials.

Onopubliii KOHCIIEKT AeKUMH

CoBpeMeHHOE MUPOBOE COOOIIIECTBO HEBO3MOXKHO IIPEICTABUTD
0e3 BHELITHEKOHOMMYECKOM AesTeIbHOCTY. B poccuiickoM 3aKoHOIa-
TEJIbCTBE HET OIpeae/IeHUS ITOHSITUSI «BHEIITHESKOHOMUYECKAs Aesi-

! Lex mercatoria — TOProBblii (KyIe4ecKuii) 3aKoH (1am.)
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TEJILHOCTh». B cooTBeTCTBUY ¢ (penepaibHbIM 3aKOHOM P® «O rocy-
JTApCTBEHHOM PETYJIMPOBAaHUM BHELLTHETOPTOBOM JESATEIbHOCTH» BHEII-
HETOProBas AesATeJbHOCTb — TIPEANPUHMMATEIbCKAS NeITEIbHOCTD B
00J1aCTH MEXIyHapOAHOIO0 0OMeHa ToOBapaMu, paboTaMu, YCIyraMu,
uHpopMaLMed, pe3ybTaTaM1 UHTEIEKTYaIbHOM AeSITETbHOCTH, B
TOM YMCJIE UCKITIOUUTEIbHBIMU MPaBaMUu Ha HUX (MHTEJJIEKTYyalbHas
COOCTBEHHOCTb).

B oTeuecTBeHHOI IOPUANYECKON TUTEpaType! Ioa BHEITHEIKO-
HOMUWYECKON NESITeIbHOCThIO TOHUMAIOT COBOKYITHOCTb BHEILIHETOP-
rOBOM AESATEIbHOCTU, MEXIYHAPOIHOTO MHBECTULIMOHHOTO COTPY/I-
HUYECTBA, MPOU3BOJICTBEHHOM KOoMepalyu, BaIIOTHBIX U (PUHAHCO-
BbIX onepauuii. C opuanyecKoi TOYK 3peHUsI BHEIIIHEAKOHOMUYEC-
Kasl IeITeIbHOCTb OCYILECTBIISIETCS TTOCPEACTBOM BHELTHESKOHOMMU -
YeCKMX CHEJIOK.

BHemHesKoHoMHUYecKasi CieJIKA — 3TO KOMITJIEKCHOE MOHSTHE,
O3Hayvamllee IesTeabHOCTh cyobekToB MYII B 0b61acTu MexmyHa-
poaHoro obMeHa ToBapamMu, paboTaMu, pe3ybTaTaMyd MHTEJIEKTY-
aJIbHOM eSITeIbHOCTH, Pa3JIMYHOTO polia yCIyraMu, HapaBieHHYIO
Ha yCTaHOBJIEHME, UBMEHEHWE U MPeKpallleHUe rpakIaHCKUX MpaB U
00s13aHHOCTET.

Hapsny ¢ moHsaTHEM «BHEIITHEIKOHOMUYECKAs CAETKa» CyIIe-
CTByeT 0oJiee y3KOe IMOHSTUE «BHEIIHETOpProBas caeika». OaHako,
CETOIHS OTHACTCS MPEANIOYTCHUE TEPMUHY «BHEIITHEOKOHOMMUYECKAST
caenka». [Touck onpeaeneHust OHSATUS «<BHEIIIHESKOHOMUUECKAsT CIIeI-
Ka» 00YyCJIOB/IEH OCOOEHHOCTBIO IIPABOBOI'O PErYIMPOBAHMS KAXKIOIO
Buaa caenku B otnenbHocTH (Konseniuss OOH o goroBopax Mexmy-
HapoaHOM Kyrau-nponaxu ToBapoB 1980 r., KoHBeH1IMS 0 MexXy-
HapoaHoM ¢prHaHCOBOM Ju3uHre 1988 r.). CTaHOBJIEHUE MTOHITUS
«BHEIIHEIKOHOMMYECKas CAeIKa» IIPOMCXOIWIO OCPEACTBOM 0000-
LLIEHUS CIAEI0K, OCTOXHEHHbBIX MHOCTPAHHBIM 3JIEMEHTOM (K KaTero-
puu BOC cTanu oTHOCUTH TOTOBOPHI O (paKTOPUHIE, IM3UHIE, JOTO0-
BOPbI UMYILIECTBEHHOTO HaiiMa, CTpaXoBaHUsI, KOMUCCUM, TTOpyYe-
HUS U IpYTUE, UMEIOIIIME MEXIYHAPOAHbIN XapakTep).

I B.I1. 3BexoB. MexayHapomgHoe yacTHoe mmpaBo. Kypc nexmmit. — M.,
1999. — C.272.

2T.10. ®enoceeBa. MexayHapoaHOe YacTHOE MpaBo. — M., 1999. —
C.111.
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ITo cpaBHEHUIO C BHYTPEHHUMU TPAKIAHCKO-TIPABOBBIMM CHIETI-
KaMM (XO3SIiICTBEHHBIMU JIOTOBOPaMU) BHEITHEAKOHOMUYECKHE CACTKU
00J1a7al0T 0CO00M crien(UKOt, He MO3BOJISIONIEH UX CMEIINBATh C
OIHOMMEHHBIMU JIOTOBOPAMHU BO BHYTPEHHEM 00OPOTE, UTO TPOSIB-
JIIeTCS B CJEAYIOIINX MOMEHTAX:

1) Ha3BaHHBIE CACJIKM DPErYIUPYIOTCS (3a4acTylo) MeXIyHa-
POIHBIMM ITPABOBBIMU aKTaMM;

2) MX 0COOEHHOCTBIO SIBISIETCS TO, YTO TOBAphl, YCIYTU, KakK
MPaBUJIO, «IIepeCceKaloT» TPAHUIIBI OMHOTO TOCyIapCcTBa 1, CleaoBa-
TeJIbHO, NI BBO3a U BBIBO3a TOBapa TpeOyeTcs BBIMOJIHEHUE TaMO-
>KEHHBIX TIPaBUT;

3) cpencTBOM ILIaTeXa IIpU TaKUX CAeIKaX, KaK IpaBUIIO, SIB-
JIsieTcs MHOCcTpaHHas Bamora. K dyuciy Banor, HauboJiee 4acTo uc-
MOJIb3YEMBIX B pacyeTax 1o BHEIIHE TOPTOBJIE, OTHOCITCS T0JuIap
CILA (60 % mexnyHapoaHbIX pacueToB), Mapka ®PT (15 %), pyHT
ctepauHroB (7,5 %), dpanuy3ckuii ppaHk (6 %) u SIIOHCKasl MeHa;

4) cylIecTBYeT PUCK HEBO3MOXKHOCTY MCITOTHEHMSI CIETIOK BCIeI-
CTBHE KaKUX-JIMOO MOTUTUIECKUX COOBITUI, OTpaHMUUTETbHBIX Iei -
CTBUI TOCYIapCTBa;

5) crophbl, BOZHMKAOIIKME U3 BHEIIHEIKOHOMUYECKUX CACIOK,
T10 COTJIAIIEHUIO CTOPOH MOTYT OBITh MepelaHbl Ha paCCMOTPEHNE B
TpeTeHCKMe CYIbl, IPEACTABIAIONINE COO0I HE3aBUCUMBIE OT TOCY-
JIAapCTB OpraHU3AlMK, CIICIIUATN3UPYIOIINECs Ha PACCMOTPEHUH CIIO-
POB MO BHEIITHESKOHOMMUYECKUM CIIETKAM;

6) BHELIIHESKOHOMUYECKHUE CACIKM MOIYT OCYIIECTBISThCS KaK
Ha OCHOBE CBOOOIHOTO BEIOOpA KOHTPAreHTa, Tak 1 0 COIJIaCOBaH-
HBIM B CIICITUATIBHBIX MEXIIPABUTEIHLCTBEHHBIX COTMIALIEHUSIX (TIPOTO-
KOJIaX) O ITOCTaBKaX TOBAapOB M OKa3aHWU YCIYT MHAWKATHBHBIM
CITMCKaM TOBapoOB M YCIIYT, KOTOPbIE HAJIEXKUT 9KCIIOPTUPOBATH WU
WMITOPTUPOBATh. BhIMoMHEHNE 00513aTEILCTB IO KOHTPAKTY MEXIY
CTOPOHAMH YBSI3BIBAETCS, TAKUM 00pa3oM, ¢ MEXTOCYIapCTBEHHBIMU
JIOTOBOPAMMU;

7) B IMIPaBOBOM PETYJIMPOBAHMY BHEITHEOKOHOMUYECKUX CHE-
JIOK OOJIBIIIYIO POJIb UTPAIOT MEXIYHAPOIHBIE TOTOBOPBI PETHOHAb-
HOTO ¥ YHUBEPCAJIbHOTO TUIIA. TaKue JOrOBOPHI YaCTO 3aKPETUISIOT
0a3uCHBIE YCJIOBHSA BHEIITHETOPTOBOM CIACIIKA — 3TO OCHOBHBIE YCIIO-
BUSI BHEIIIHETOPTOBOM CHEIKM, KOTOPBIE OINPEAC/ISIOT 00s13aHHOCTU
CTOPOH TIPY UCIIOJITHEHNY KOHTPAaKTA.
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B Teopum 1 ipakTHKe BBIIEISIOT Pa3IMUHbIE BUIbI BHEITHEIKO-
HOMMYECKUX CIETOK. «BHEITHEAKOHOMIUYIECKHE CACTKIA MOTYT UMETh
BO3ME3/HbINA XapakTep (IOroBOp MEXIYHAPOAHOM KYILIM-TIPOAAXKHU,
JIOTOBOP MOpPsiia Ha CTPOUTEILCTBO 00BEKTA 33 PYOEKOM U T. 1.) WK
0e3B03Me3IHbIi (TOTOBOP O HAMEPEHMSIX TTPU CO3MAHNN COBMECTHOTO
TIPEIIIPHUSITUS, JOTOBOP O COTPYIHNYECTBE Ha PHIHKAX TPETHUX CTPaH).
B 3aBrcuMoOCTH OT BBIpaXXeHUS BOJM OJHOTO, ABYX WM HECKOJbKUX
JIUIL BHEIITHEKOHOMUYECKUE CIETKM MTOAPA3ALIISIIOT Ha OIHOCTOPOH-
HHe (Bblaya JOBEPEHHOCTU UHOCTPAHHOMY JIUILLY), JIBYCTOPOHHME (J10-
TOBOPbI KYTUIM-MIPOJAXKu, OapTepHble KOHTPAKTHI U T. [I.), MHOTOCTO-
poHHHE (IIOTOBOP O COBMECTHOM AEATEIBHOCTH, YUpPEeIUTEIbHBII JOT0-
BOp U T. 11.). BHEIIIHESKOHOMUYECKHUE CETKN MOTYT 3aKJIF0UaThCs MO
onpeeieHHbIM YCJIOBHEM, [IPU HACTYIUIEHWM KOTOPOTO CleiKa Ju0o
BCTYIIaeT B CUJTY, JIMOO TIpeKpaliaeT CBoe AeiicTpue. '

BHelTHesKOHOMIYECKHE TOTOBOPHI JOJDKHBI COBEPIIATHCS POC-
CUICKMMMU JMIIaMU B IMCbMEHHOI (popMe. B cooTBeTCTBUM C 4.3. CT.
162 'K P® «HecobmoneHue npocToii MMCbMEHHOM (hOpMBI BHEIITHE -
5KOHOMMYECKOM CIIEJIKM BIIeYeT HeAeCTBUTEIBHOCTD CIEIKM». ITrch-
MeHHas (opma peKOMeHIyeTcs TakxKe MoIeabHBIM IPaKIaHCKUM
KogekcoM rocynapctB—ydactHrukoB CHI'. Cornacho 1.2 cr. 1216 310-
ro Komekca, BHeIITHeTOpProBasi ciejika, XoTsI Obl OMTHUM M3 YYaCTHH -
KOB KOTOPOM SIBJISIETCS IOPUINIECKOE JIULIO WIIA TPpaXkKIaHUH COOTBET-
CTBYIOIIIETO TOCYIapCTBa, «COBEPIIACTCS, HE3aBUCMMO OT MeCTa 3aK-
JIIOYEHMSI CIEJIKM, B MMChbMEHHOI (popme». PaHee mipaBuiio 06 00s13a-
TeJLHOCTH NTUCbMeHHOM opMbl (cT.125 OcHoB 1961 1., cT. 45, 464
I'K PCOCP) pacopocTpaHSII0Ch U Ha TTOPSIOK MOAMCAHUS BHEII -
HETOPIOBHIX CIeJIOK. Ha ceromHsurHuii neHb HOpMa O COBEpIIEHUU
BHEITHETOPTOBBIX CIEIOK 3a MOMIMCSMU ABYX JUII YTpaTUa CHITY
(IToctranoBnenne CM CCCP or 14 ¢peBpans 1978 r. — CII CCCP,
1978, Ne 6, c1.35). OmHAKo, e€Clid yCTaBOM IOpUAMYECKOrO JIMLa
MpeTyCMaTPUBAETCS COBEPIIIEHNE BHEIITHETOPTOBBIX CAEIOK 32 IBYMSI
MMOAIUCSIMU, TSI IPU3HAHUS CIEIKU HeAeHCTBUTEIbHOM, TOMUMO
MMUCbMEHHON (DOPMBI, HEOOXOIUMO COOJIIOICHNE ATOTO MpaBua.?

I MexxnmyHapogHOe JacTHOe MpaBo: Yueb. mocobue / IMox pen. I'.K.
Hmutpuesoii, A.C. loerepra, B.I1. I1anosa, H.A. IllebanoBoii u np.- M.,
1993. — C.91.

2 KommenTapuii k I'paxxnanckomy konekcy P® / ITox pen. O.H. Ca-
nukosa. — M., 1997. — C. 350-351.
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KoHTpakT BbINOJHSET (PYHKIIMY IOPUANIECKOTO 3aKPETUICHUS
OTHOILIEHUI MEXIy MapTHepaMu, MPUIAHUSI UM XapaKTepa 00s13a-
TE€JIbCTB, BHIMOJHEHUE KOTOPBIX 3ALUIIEHO 3aKOHOM, OIpPEACICHUS
MOpsIIKa, CIIOCOO0B U MOCIEA0BATEIbHOCTH COBEPILIEHUS IeCTBUI
MMapTHEPOB, CIIOCOOOB 00ECIIeUeHNsI BEITIOJIHEHMS 00513aTE/IbCTB.

ITo neiictBytonemy I'K P® mpaBa u 00s13aHHOCTH CTOPOH TIO
BHEIITHETOPTOBOM CAEJIKE OIPEAEIISTIOTCS TI0 3aKOHAM MECTa €€ COBepIIIe-
HMS, €CJIA MHOE HE YCTAHOBJIEHO coraliieHreM cTopoH (4. 1 cr. 561 T'K
P®). MecTto coBepllIeHIST CASIIKY OIpeAeseTcs 3aKOHOIaTeIbecTBoM PD.

Takxum o6paszom, 'K PO ucxonut n3 cBoOOIBI BEIOOPA CTOPOH
B OIpeAeJICHUH MpaBa, IPUMEHNMOTO K 3aKITI0YECHHO UMM CIEIKeE.
Ha npakTuke npeanpruHAMAaTeIH, 3aK049as BHEITHESKOHOMUYECKIE
CIEeNIKH, He BKJIIOYAIOT B TEKCT JOTOBOPA MOJIOXKEHUS O IPUMEHIMOM
rpaBe. B aToM cirydae omnpeneneHue rpaBa J0KHO ITPOBOIUTHCS 11O
MECTY 3aKJTIOUEHUSI CACTKH.

CornacHo yactu TpeTheil 'K PD BbIOOp cTOpOHAMMU IO JOTO-
BOpY ToajiexXalero mIpuMeHEeHHIO TIpaBa, CAeIaHHBIN TTOCTIe 3aKTI0-
YeHMS JOTOBOpPA, UMEET OOPATHYIO CUJTY M CYMTAETCSI NEUCTBUTEb-
HBIM C MOMEHTA €T0 3aKJII0YeHUs 6e3 yiep0a sl TpaB TPEThUX JIUII.
Yka3zaHue Ha IIpaBa TPETbUX JUII IPU BEIOOpE TIPUMEHUMOTO TIpaBa
TIOCJIe 3aKJIIOYCHUST TOTOBOPA MO3BOJISIET YKa3aHHBIM JINIIAM TIPEIbsIB-
JIITh MCKM O 3alllUTe CBOMX IIPaB, €CIU STH TpaBa HapylIeHH B
pe3yJIbTaTe CoryallieHus CTOPOH O BEIOOpE TPUMEHUMOTO TIpaBa.

[Ipumepom MmpeaycMOTPEHHBIX 3aKOHOIATETLCTBOM OTrpaHIde-
HUI CBOOOIBI BEIOOpA IPUMEHUMOTO TIpaBa MOXET CIYKUTb HOpMa
I'K P®, onpenensioias, 4To K JOrOBOPY O CO3AAHUU IOPUANIECKO-
'O JINIIa C ”HOCTPAHHBIM y4acTHUEM IIPUMEHSIETCS TIpaBO CTPaHBI, Te
VUPEXKIEHO IOPUINIECKOE JTUIIO.

CoralieHre CTOpOH O BbIOOPE MOIJIEXKAILEro IMPYMEHEHUIO IIpaBa
TIOJKHO OBITh SIBHO BBIPAXKEHO MJIU TOJDKHO TIPSIMO BBITEKATh U3 yC-
JIOBMIT TOTOBOpA U OOCTOSITENIBCTB JeJIa, paCCMaTPUBAEMbIX B UX CO-
BOKYITHOCTH. YTO KacaeTcsl yCJIOBUIA TOrOBOPa M OOCTOSITENIBCTB JIea,
paccMaTprBaeMBbIX B COBOKYITHOCTH, TO 31€Ch pe4Yb UIET O CyAcOHOM
TOJIKOBAaHMU, TIPUYEM HE TOJIHKO CAaMOTO JOTOBOpa, HO M MHBIX 00-
CTOSITEJIbCTB JejIa, KOTOPBIE MOTYT OBITh IPUHSTHI BO BHUMAaHUE T10
YCMOTPEHHUIO cyaa (apouTpaxka).

CTOpOHBI JOrOBOpa MOTYT U30paTh Moajiexallee IIpUMeHEeHUIO
MPpaBo Kak ISl TOTOBOpa B 1IEJIOM, TaK U IS OTAEIbHBIX €TI0 YacTei.
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B otnnuue ot aeiictoBasiiero o 01.03.2002 r. 3akoHogaTENb-
ctBa, 'K P® ycTaHaBnmuBaer, 4TO IpU OTCYTCTBUM COTJIAILICHUS CTO-
POH 0 mojIeXaIieM IPUMEeHEHHIO TIpaBe K 3TOMY JIOTOBOPY IIpUMe-
HSIETCS TIPABO CTPAHBI, T UMEETCSI OCHOBHOE MECTO JCSATEIbHOCTH.

K npaBam 1 00s13aHHOCTSIM I10 JOT'OBOPY, IIPEAMETOM KOTOPOIO
SIBJIIETCSI HEABIDKMMOCTD, a TaKXKe I10 IOTOBOPY O JOBEPUTEIBHOM
YIIpaBJICHUN UMYILIECTBOM IIPUMEHSIETCS TIPaBO CTPAHBI, TIe 3TO UMY-
IIECTBO HAXOAMTCS, a B OTHOIICHUU UMYIIIECTBA, KOTOPOE 3aperucT-
pupoBaHo B P®, — 3akoHOomaTenbcTBO PD.

I1py HEBO3MOXXHOCTH OTIPENETUTh OCHOBHOE MECTO JeSITeIbHO-
CTHU CTOPOHBI, KOTOPasi OCYIIECTBIISIET UCITOIHEHYE, MEIOIIee pellia-
[olliee 3HaYEHHUE IJIST COAEepPKaHUS TAKOTO JIOTOBOpPa, IPUMEHSIETCS
MpaBOo CTpaHBbI, IIIe TaHHAs CTOPOHA yupexkaeHa, IMeeT MECTO TTOCTO-
STHHOTO >KUTENIbCTBA. [1py HEBO3ZMOXKHOCTH OMPEAEIUTh UCTIOJTHEHUE,
HUMelolliee pellaplee 3HaUeHKWe 1Sl ColepKaHusl JOroBopa, npume-
HSIETCSI TIPaBO CTPaHBI, C KOTOPOIi TOTOBOP HanboJiee TECHO CBSI3aH.

Takum obpaszom, HOBEII 'K P® onpenensgeT NpUHLIMITMATIEHO
WHOM TIOAXOM OIpeaesIeH!s] TPUMEHUMOTO TIpaBa IPH OTCYTCTBUU
corJyialeHust 06 3TOM CTOPOH IOTOBOpPA C MCITOJIb30BaHUEM TaKOTO
MTOHSTHSI, KaK OCHOBHOE MECTO JeSTEIbBHOCTY OTHOM (OIpeneIeHHOM
I'K P®) u3 cropon moropopa. Ha cynedbHoe ycMOTpeHHEe pacCUUTaHO
1 yKa3aHWe Ha UCIOJIHEHME, UMEIOlee pellaoliee 3HaUeHUe IS
comepkaHMS ToroBopa. BripoueM, COOTBETCTBYIOIINE KPUTEPUH BbI-
paboTaHBI MEXXITYHAPOTHBIM YaCTHBIM IPABOM M TIPAKTUKOM. B ciryyae
HEBO3MOXHOCTH OMPEIeIUTh OCHOBHOE MecTo AesiteabHocT 'K PO
YCTaHABJIMBAET PSII MHBIX KPUTEPUEB, KOTOPBIEC JOJIKHBI UCIIOIH30-
BaThCS B M€PAPXUUYECKOM TTOCIIeI0BATEIbHOCTH.

Ecnu B moroBope MCIOIb30BaHbI IPUHSITHIE B MEXIYHAPOTHOM
000pOTE TOPTOBBIE TEPMUHBI, TO IIPU OTCYTCTBUM B JIOTOBOPE MHBIX
YKa3aHUI CYMTAETCS, YTO CTOPOHAMM COIIACOBAHO IMTPUMEHEHUE K MX
OTHOILEHWSIM OOBIYHBIX 3HAYEHUH COOTBETCTBYIOLINX TEPMUHOB.

Eme ogHoit HoBetoit 'K P® sgBnsercs 3akoHOmaTEIbHOE OII-
peneneHue ceprl AeHCTBUS IPUMEHUMOTO MpaBa.

CornacHo ct. 1215 IT'K P®, ipaBo, npuMeHsieMOe K IOTOBOPY B
CWJTy TIOJIOXKEHUI HacTos1Iero rnaparpacda, 0xXxBaTbiBaeT, B YaCTHOCTHU:
1) TonkoBaHUE IOTOBOPA; 2) IpaBa U 00I3aHHOCTU CTOPOH JIOTOBO-
pa; 3) UCIoJIHEeHUe N0TOBOpaA; 4) MOCJIEeACTBUS HEUCIIOJIHEHUS WU
HEHAaJJIeXKaIllero NCIIOTHEHMS TOTOBOPA; 5) MpeKpalleHre J0T0BOpa;
6) mocJ1eaCTBMS HeEeCTBUTEIEHOCTH IOIOBOpA.
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B oTHO1IEHMH CITOCOOOB 1 MPOLIEAYPHl MCIIOJHEHUS, a TAKXKe
Mep, KOTOpbIe JOJIKHBI OBITh MPUHSITHI B ClIydyae HEeHaIJIEXKaIlero
HCTIOJIHEHUSI, KpOME IIPUMEHNMOTO TIpaBa MPUHUMAETCS BO BHUMA-
HME U TIPaBO CTPaHBI, TIe OCYIIECTBIISIETCS MPOIieaypa UCTIOHEHNS.

3HaHUe NepeuYrcIeHHBIX 0COOEHHOCTE! OIpeneIeHus IIpUMe-
HUMOTO TTpaBa IMMOMOXKET IPAMOTHO COCTaBUTh BHEITHESKOHOMUYEC-
KU1 TOTOBOP 1 3apaHee TPeACcTaBUTh OCOOEHHOCTH 3aKOHOIATEb-
CTBa, KOTOPOMY Oy/IeT MOTYMHEHO 3aKJIIOYEHHOE COoTJIallleHIE.

MexayHapoqHO-TIpaBOBOE PErYIMPOBAHNE BHEIIIHEAKOHOMUYEC-
KHX CACJIOK OCYIIIECTBIISIETCSI HA OCHOBE CJICIYIOIINX OCHOBHBIX HOP-
MATHBHO-NPABOBbIX AKTOB:

» Konsenuuu OOH o noroBopax MexIyHapOIHOU! KyILIU-IIPO-
nJaxu ToBapoB (Bena, 1980 1.);

» KoHBeHLIMM 00 MCKOBOI1 TaBHOCTU B MEXKIYHAPOIHOM KyTLIe-
nponaxe ToBapos (Heio-Mopk, 1974 1.);

» KonBeH1IMM 0 MexXayHapoaHoM ¢rHaHCOBOM Jin3uHre (OTTa-
Ba, 1988 r).

Konsenuuio 1980 r. mo npaBy MOXXHO CUMTaTh 0OPa3LIOM MEX-
JIyHApOJIHOTI'O MpaBOTBOpUYeCTBa. «KOHBEHIIMS «OOCIIy>KMBAaET» MEXKITY-
HapOIHBIN SKOHOMUYECKHIT 000POT M aipecoBaHa PAaCCMOTPEHMIO ClIe-
IYIOLIUX BOIIPOCOB:

* JaeT IOPUANIECKOE TTOHSITHE JOTOBOPA MEKIyHAPOTHOM KyTI-
JIN-TIPOAAKY TOBAPOB,;

* ycTaHaBIMBaeT (POPMY KOHTPAKTOB;

* OmpernessieT coaepKaHre OCHOBHBIX TIPaB U 00SI3aHHOCTEH TTpo-
JaBIla U TIOKYTIaTeJIs;

* IETEPMUHUPYET OTBETCTBEHHOCTH CTOPOH 3a HEUCITOJTHEHUE
WY HEeHaJIeXallee NCITOJIHEHNE KOHTPAKTOB». !

ITo oOmemy npaBuity, KoHBeHIIMS peryaupyeT ciydau, KOraa
3aKJIIDYEHHUE TOTOBOPOB IIPOMCXOAUT MyTeM oOMeHa oepThl U aK-
tenra. OMTHUM M3 OCHOBHBIX TTOJIOXKECHU SIBIISIETCS OIPeaeIeHIEe MO-
MEHTa 3aKJIIOUCHUSI TOTOBOPA: 002080p CHUMAENICsl 3AKAOUEHHbIM C
MOMeHma noay4yenus akyenma ogepenmom. JJaHHOE TIOJIOXKEHHUE SIB-
JISIeTCs BaXKHBIM, TTOCKOJIBKY TTPAaBOBBIE CUCTEMBI TOCYIapPCTB KOHTH-
HEHTAJIBHOTO U aHIJIO-aMEePUKAHCKOTO TpaBa IMPUIEePKUBATIUCH pa3-

' A.C. CkapunoB. MexayHapogHOe 4acTHOe IpaBo: Y4ued. mocodue. —
CII6., 1998. — C 113-114.
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HBIX TTIO3ULIMIA B 3TOM BOIIPOCE: MIEPBbIE — «T€OPUU ITOIydeHUs» (BCTYII-
JIEHME aKlIeIITa B CUJIY CBS3bIBAJIOCH C IIOJyYeHHUEM €ro 0(hepeHTOM),
BTOPBIE — «T€OPUM MTOUTOBOTO SAIIMKa» (IJIsI BCTYIUIEHUS aKIIEITa B
CUJIY JOCTATOYHO ObLIO €ro TOJIbKO OTIIPABUTD).

ConepxkaHWe KOHTpaKTa OCHOBBIBAETCS Ha CJIEAYIOIIEM TTpaBU-
Jie: IPU COCTaBJIEHNU JOTOBOPOB, MTOANMUCHIBAEMbIX CTOPOHAMU B BUE
€IMHOTO TOKYMEHTA, UX 3aKJI0ueHue OyIeT peryJupoBaTbCs HOpMa-
MU HallMOHAJILHOTIO IIpaBa. YTo KacaeTcst OCTaJIbHbIX BOIIPOCOB (pery-
JIMPOBaHUS CaMOW KYTUTU-TPOAAXKU: 00513aTeIbCTB MOKYTATeNs, PO~
JlaBlia, MPUHSATUE MTOCTABKHU U T. I1.), TO OHU OyIyT peTyJupoBaThCs
COOTBETCTBYIOIIMMU HOpMaMu KOHBEHLIMU, TTPU YCIOBUM, YTO 3aK-
JIIOYEHHBIE TOTOBOPHI BXOIAT B cepy AeiictBust KonpeHmn. '

«Coepy npumenennst Konsenumu OOH 1980 r. MoxkHO orpe-
JETUTH CIEAYIOLIMM 00pa3oM: OHA PETYJIMPYET TOJIbKO 3aKJII0UEHUE
JIOTOBOpa KYTUIM-TIpOAaXKy U Te MpaBa U 00s513aTeIbCTBA MpoAaBla 1
MOKYyIaresisi, KOTOpble BO3HUKAIOT U3 TAKOTO TOTOBOPA.

OHa He KacaeTcs JeCTBUTEILHOCTU CaMOTro I0roBOpa WM Ka-
KUX-TM00 M3 €ro MOJIOXKEHUN WX JII0O0OTO OOBIYas ITOCJIEICTBUM,
KOTOpbIE MOXET UMETh JOTOBOP B OTHOILIEHUM TTpaBa COOCTBEHHOCTH
Ha MPOIAHHBIN TOBAp.

KoHBeH11MS TpUMEHSEeTCS K JOroBOpaM KYTLTU-TPOAaXu TOBa-
POB MeXAY CTOPOHAMU, KOMMEPUYECKUE TIPEANPUITUS KOTOPBIX Ha-
XOJSITCS B pa3HbIX rOCYIapCTBax: KOTAa 3TU ToCyIapCcTBa SIBASIOTCS
YyYaCTHMKAMU KOHBEHLIMOHHOT'O IOrOBOPA WJIM KOT/Ia COTJIACHO HOP-
MaM MEXIyHapOIHOTo YaCTHOTO MpaBa MPUMEHUMO TPaBo TOroBapy-
BaIOIIETOCS TOCydapCTBay .

IMIupoxoe pacnpocTpaHeHNE B MEXKIyHAPOIHOM TOPrOBOI IIpaK-
TUKE MOJYYUJIO UCTIOJIb30BAHME TaK HAa3bIBAEMbIX TUIIOBBIX KOHTPaK-
TOB. THIOBO# KOHTPAKT — 3TO MPUMEPHBIN JOTOBOP WU PsJ YHUDU-
LIMPOBAHHBIX YCJIOBUM, U3JIOXKEHHBIX B TUCbMEHHOI (hopme, chop-
MYJIMPOBAHHBIX 3apaHee C YYETOM TOProBOM MPAKTUKU UK OOblYa-
€B, NIPUHATHIX JOTOBApPUBAIOIIMMUCS CTOPOHAMM, TOCJIE€ TOTO, KakK
OHHU OBLIM COTJIACOBAaHbI C TPEOOBAaHUSIMU KOHKPETHOM caenku. Ta-

'T.10. ®enoceeBa. MexayHapogHOe YacTHOE MpaBo. — M., 1999. —
C.118-119.

2 A.C. CkapunoB. MexayHapoIHOE YaCTHOE IpaBo: Yueb. mocobue. —
CII6., 1998. — C. 115-116.
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KO KOHTPAKT IMPUMEHUM TOJBKO K OIpeIesIeHHBIM TOBapaM WU
OIpeneIeHHBIM BUIaM TOPTOBJIN.

TumnoBbie KOHTPAKTHI MCTOJB3YIOTCSI Yallle BCETO B TOPTOBJIE
MeXIy MapTHEepaMHM, BEMyIIMMU PeTyIsIpHbIE BHEILIHETOPTOBBIE OIepa-
LIMM B YACTO BCTPEYAIOIIMXCS BUIAX CIEIO0K Ha JOJITOCPOYHOI OCHOBE.

ITo bopme THMOBBIE KOHTPAKThI MOTYT OBITh pa3iuyHbl. Bo-
NepBbIX, KOHTPAKT MOXET ObITh MpPENCTaBIE€H B BUIE JOKYMEHTA,
KOTOPBIN €r0 YYaCTHUKU MOTYT MCITOJIb30BaTh KaK caM KOHTPAaKT B
TOM cJIy4yae, €CJIM OHM €TO IMOAIMIIYT 1 3aIlOJHST CTaTbU, TPeOyo-
1€ COTJIAaCOBAHUS (HalpuMep, HAMMEHOBAaHME CTOPOH, KOJIMYECTBO,
Ka4yecTBO, lIeHa, CPOK 1 MECTO MOCTABKMU, Ij1aTex). Bo-BTOphIX, TH-
MMOBBIM KOHTPAKTOM 4aCTO Ha3bIBAIOT U oO01ue ycnoBus. Oo1ue yc-
JIOBUSI — 3TO CIIMCOK CTaTell KOHTpaKTa, pa3pabOTaHHBIX C YYETOM
TOPTOBOI MPAKTUKHU B 3aBUCUMOCTHU OT 0a3MCHBIX YCIOBUM MOCTAB-
K1, KOTOpbIe YYACTHMKHM TOTOBOpa MOTYT BKJIIOYATh B CBOI KOH-
TPaKT WIM CChUIAaThCS Ha HUX. CaM HareyaTaHHBIN TOKYMEHT, COlep-
KAl TOJIBKO OOIIME YCIOBHS TOTOBOPA, HE SIBIIIETCS KOHTPAKTOM;
OH COCTaBJISIET HEOThEMJIEMYIO €T0 YaCTh.

OO1111e ycJIOBUSI MOCTaBKU MOIYT OBITh O(OPMJIEHBI OTIE)Ib-
HBIM COTJIAIlIcHUEeM MEXKIy IMapTHepaMU, KOTOPhIE COTPYIHUYAIOT Ha
MPOTSDKEHUM Psiia JIET, CO CPOKOM JeiicTBus 3-5 u 6osee net. Ccbll-
Ka Ha 3TO COoTrJIallleHue IejlaeT KOHTPAKT KOPOTKUM U CYIIECTBEHHO
COKpAIIIaeT MPOIIECC CAMUX TTEPETOBOPOB.

MeXImyHapOIHBIM MHCTUTYTOM T10 YHU(DHMKALIMN YACTHOTO TIpa-
Ba B Pume (YHUJIPVYA) 0bu1 pa3zpaboTaH JOKYMEHT, COASPKAIIUIA,
KaK yKa3aHO B IpeaMOyJie, «00Ire HOPMBI ST MEXIYHAPOIHBIX
KOMMEPYECKHUX IOTOBOPOB». DTOT MOKYMEHT HOCUT Ha3BaHuUe «[1puH-
LIMITBI MEXIYHAPOIHBIX KOMMEPUYECKIX TOTOBOPOB» (nanee — [lpuH-
uunsl YHUIPYA).

«[Tpunuunel YHUJIPYA, nono6Ho cBoay npaBuil, chopMyin-
poBanHbIX B MHKOTEPMC, MoryT KCO/Ib30BaThCS CTOPOHAMU IIPU
3aKJIIOYEHUM MEXIYHAapOIHOTO KOHTpAKTa IyTeM YKa3aHMS Ha UX
MIpUMEHEHNE B TEKCTEe KOHTpaKTa».!

VYkazaHue B KoHTpakTe Ha npuMmeHeHue [Ipunuunos YHU]I -
PYA MoXeT ObITb BBIpaXXEHO MO-Pa3HOMY: «1OTOBOP PETYJIUPYETCS

'T.10. ®enoceeBa. MexayHapogHOe YacTHOE MpaBo. — M., 1999. —
C.132.
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OGIIMMHU MPUHLMIAMU MpPaBa», «IIPUMEHSIEMBIM SIBIsSeTcs 1lex
mercatorial», «paBoBoe peryIMpoBaHue OCYILECTBISAETCS B COOTBET-
CTBUU C TOPTOBBIMU OOBIYASIMU U OOBIKHOBEHUSIMU» U T. [I.

3navenue: [Tpuniunsl YHUAPYA BBIIOTHSIOT POJIb TTPOBO/I -
HUKa MEXAY UMEIOLIMMUCS TTPAaBOBbIMU HOPMaMU U CYILIECTBYIOIIM -
MU ITpoOeiaMy B IPAaBOBOM PETYJIMPOBAHUY 3aKJIIOYEHUST MEXITyHa-
POIHBIX KOHTPAKTOB.

Ocnosnbie nojoxenns Ilpmamumos YHUJIPVYA:!

* 0053aTeJIbHOCTD JJIS1 CTOPOH 3aKJIFOUEHHOTO MEXITY HUMM J10-
roBOpA;

* 10OPOCOBECTHOCTh U YECTHA JIe0Basl MPakKTHKa — KayecTBa,
BMEHSIEMbIE B 00SI3aHHOCTU CTOPOH MPH 3aKJIIOUEHUN 1 UCTIOJIHEHUU
JIOrOBOpa MEXIYHAPOJHOU KYTUTU-TTPOAAKH;

» 00513aHHOCTb COXpaHEeHUsI KOHMUAECHLIUATbHOCTHY IIPU T1e-
pelade OMHON U3 CTOPOH MH(OPMaLIK, SIBJISIONICHCS JIsI Hee CeK-
PETHOIA;

* BO3MOXHOCTb OJJHOCTOPOHHETO PACTOPXKEHMSI JOrOBOpa, OC-
HOBaHHUEM KOTOPOTO SIBJISIETCS SBHOE UPE3MEPHOE MPEUMYILIECTBO OJI-
HOM CTOpOHBI niepe Apyroii. Bo3aMoXXHOCTh pacTOpXKeHMSI I0roBopa B
ciiyyae oOMaHa, yrpo3bl, CO CTOPOHBI TPEThEro JiMiia, 3a KOTOPOe
OTBEYAeT Ipyrasi CTOpPOHa;

* OCYLIECTBJIEHME TOJIKOBAHUS JOTOBOpPA B COOTBETCTBUU C 00-
LM HaMepeHUeM CTOpoH. B ciyyae, eciyv HaMmepeHrue HEBO3MOXHO
BBISIBUTb, TO IOTOBOP TOJKYETCSI B COOTBETCTBUM CO 3HAUEHUEM,
MpuAaBaeMbIM IOTOBOPY APYTMMU «Pa3yMHBIMU JTULIAMU» IIPU aHAa-
JIOTMYHBIX OOCTOSITENILCTBAX;

* TIpaBUJIO, UMEHYEMOe TIPaBUJIOM «contra proferentem»: eciu
YCJIOBMS IOTOBOPA, BbIABUHYTbIE OJJHOU CTOPOHOM, SIBJISIIOTCSI HEsIC-
HBIMU, TO MPEANOYTEHNE OTAAETCSH TOJKOBAHUIO, KOTOPOE MPOTUBO-
MOJI0’KHO UHTEPECaM 3TOUM CTOPOHBI.

Lex mercatoria — 3T0 Teopusi, 0 HaATUUUU OCOOOUN CUCTEMBI
pPEeryJIMpOBaHUS BHELLIHEAKOHOMUYECKUX CAET0K, 000COOJEHHOM OT
HallMOHAJIbHBIX CUCTEM MpaBa.

Heob6xonumocTth obpaitieHus1 K Lex mercatoria o0bsiCHSIETCS TEM,
YTO CaMO 3TO MOHATHE TOBOJIBLHO YaCTO MCIIOJIb3YETCS B MEXIyHa-

'T.10. ®enoceeBa. MexayHapogHOe YacTHOE MpaBo. — M., 1999. —
C.132-133.
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ponHbIX foKyMeHTax (B T. 4. [Tpunmumax YHUAPYA)!. CyuHocTs ee
CBOIUTCSI K TOMY, UTO MEXIyHAapOAHAas TOPTOBJS, MPEXIe BCETO,
JIOJIKHA OMOCPEN0BATHCS MEXKIYHAPOAHBIMU JOTOBOPAMU U MEXY-
HapOIHbIMU TOPTOBBIMU OObIYASIMU.

HaszpanHas teopust Bo3HuKa B 50-e roasl XX CTOJETUS, Of-
HaKO €IMHCTBA B TPAKTOBKE 3TOW TEOPUM TaK JO CHUX MOpP W He
CIOXUIIOCh. «OIHU aBTOPHI IIPHM PACCMOTPEHUU COIAEPKAaHUS B Kaue-
CTBE OCHOBHOT'O 3JIEMEHTA TEOPUM YKA3bIBAIM Ha PETYJIMPOBAHNE MEX-
JTYHapOIHbBIX SKOHOMUYECKUX OTHOLLIEHWI IyTEM MEXTYHAPOIHBIX OObI-
yaeB U CyIeOHBIX IpeLiefeHTOB. [Ipyrue — neaay akleHT Ha YHUDU-
LIMPOBaHHbIE aKThl, MEXXIYHAPOJIHbIE KOHBEHLIMY 1 TUTIOBbIE COTJla-
LLIEHUs, pa3padaThiBa€Mble MEXIYHAPOIHBIMU OpraHU3alMSIMU B Ka-
YyecTBe MOJe/IeH 17151 HALIMOHAIBHBIX 3aKOHOB.?

JJ1st ToHMMaHMs CYIIHOCTH lex mercatoria: MOXXHO 0003HAYUTh
€€ OCHOBHBIE TTIOJIOKEHMSI

1. IIpaBoBO€ peryirmpoBaHue MeXIyHAPOIHBIX 9KOHOMUYECKIX
CBSI3€l SIBJISIETCSI aBTOHOMHBIM U HE MOXET OIOCPEA0BaThCs HAllMO-
HaJIbHBIM PEryJIMPOBaHUEM.

2. UcTOYHMKaMU IIPaBOBOIO PEryJIMpPOBaHMS MOIYT OBITh TOJIb-
KO MEXIYHAPOMHBIN JOrOBOP U MEXIYHAPOMHBIM TOPrOBhIi OObIYAlA,
KOTOPBI BKJIIOYAET TUIIOBbIE 3aKOHbI, pa3pabaTbiBaeMbl€ B KAUECTBE
MOJIeJIel 711 HallMOHAJIbHBIX HOPMATUBHbBIX aKTOB; MOHSITHE «O0bI-
yaii» BKJIIOUAeT TaKXKe HE TOJIbKO OObIYHBIE TTpaBUia, HO U CyAeOHbIE
MpeLEaCHTbI.

3. IlpuHuunamu lex mercatoria sIBJISIIOTCS OOIIM€ TPUHIIUAIIBI
npaBa, Takue, Kak 100pOCOBECTHOCTb MCIIOJHEHUS 00s3aTe/IbCTB,
MPUHLIMII pacta sunt servanda, BO3MOXHOCTb PaCTOP>KEHUS JOroBopa
B CJlyyae CyIleCTBEHHOIO HapylleHUs €T0 KOHTPareHTOM 1 Ap.

4. OmHUM M3 TOJIOXEHMI TIPU3HACTCSI HAIMYKE 3JeMeHTa caMo-
peryaupoBaHus B A€ATEIbHOCTU YYACTHUKOB BHEIIIHEIKOHOMUYEC-
KUX CBSI3EH.

' B. Goldman. La lex mercatoria dans les contrats et |’ arbitrage
internationaux: Realite et perspectives// J. Droitintern. -1979. — Ne 3.

2 .C. 3bikuH. BHelllHne 5KOHOMUYECKUE OIepaLiuu: TIPaBo U MpaK-
tika. — M., 1994. — C.215.

3T.10. ®enoceeBa. MexayHapoaHOe YacTHOE MpaBo. — M., 1999. —
C.135-136.
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5. B moHsTHE «IIpaBO» BKIIIOYAIOTCS JIIOOBIE PETYyJIITOPhI COLIM-
JTbHOTO MOBEACHUSI.

6. Teopust ipenrionaraeT 000CHOBaHUE CYIIIECTBOBAHUS «MeEX-
JYHapOJIHOTO ODIIECTBAa KOMMEPCAHTOBY.

KBunTacceHuei lex mercatoria sIBIsIeTCSl XapaKTepUCTUKA He-
KOero 000C0o0JIEHHOTO OT BHYTPEHHMX TOCYIapCTBEHHBIX PETYIsITO-
POB «TpaHCHAIIMOHAJIBHOTO» TIpaBa, TPAKTyeMOTO He TOJBKO KaK CH-
cTeMa I0pUINYECKUX HOPM, HO M KaK COBOKYITHOCTb Pa3JIUUHbBIX CO-
LIMAJTbHBIX PETYISITOPOB, B OCHOBE KOTOPBIX JiexKaT o01IeueoBeyec-
KW€ MpelcTaBJeHUs] O TOOPOCOBECTHOCTU, CIIPABEIIUBOCTH, MOPSI-
JIOYHOCTH.

XpecromaTus

«BHe1rHeaKOHOMUYECKE TOTOBOPHI — JOTOBOPHI, COBEpPIIIaeMble B
XOZIE OCYIICCTBICHUS TIPEAPUHUMATEILCKOMN AeSITEIbHOCTU MEXITY
JIUIIaMU, KOMMEpPUYECKHe TIPEANPUITUS KOTOPBIX HaXOMATCS B pa3-
HBIX TOCYIapCTBaX».

Benckas konBenmnus 1980 roma «O moroBopax MexXAyHapOmd-
HOI Kymn-npogaxu». CripaBouHas cuctema «['apaHT».

«[Tom MexXImyHapOITHOM TOPrOBOM CAEIKOW MMOHUMAeTCs JOTOBOp (Co-
[JalleHre) MEeXAY IBYMST MU HECKOJIbKMMU CTOpOHAMH (KOMMeEp-
YECKUMM TIPEANPUATUSIMU, DUPMaMU), HAXOAAIIMMUCS B Pa3HBIX
CTpaHax, B KOTOPOM YCTaHaBJIMBAETCS COTJIACOBAHHBIE YCIIOBUS MO-
CTaBKH YCTAHOBJIEHHOTO KOJUYECTBA TOBAPHBIX eAVMHUII U (MJIN) OKa-
3aHUS OMpeIeaeHHBIX ycayr. Coeiaka CUYMTAeTCss MeXAYHAapOIHOIM,
eC/Id B IOpUINYECKOM ajapece MapTHEPOB MO CHENKE yKa3aHbl pas-
HbIE TOCYIapCTBa».

O.U. darrepesa, T. H. [Tonunosa, C.B. CapkucoB. BHelrHesKo-
HOMMYECKasl IesITeIbHOCTh: YueOHoe mocobue. — M., 1999. — C. 9.

«B 3aBMCUMOCTH OT BBIpaK€HUSI BOJU OIHOTO, ABYX MW HECKOJIBKUX
JIVLl BHEIITHEKOHOMMWYECKUE CHEJIKU IMOAPA3ESIOT Ha OXHOCTO-
pPOHHME (BblIaya 1OBEPEHHOCTU MHOCTPAHHOMY JIMILY), TBYCTOPOH-
HUE (IOTOBOPBI KYIUIM-MPOAAXU, OapTepHble KOHTPAKThl U T. 1.),
MHOTOCTOPOHHUE (JIOTOBOP O COBMECTHOU AESITENIbHOCTH, yUpenu-
TeJbHBbI TOTOBOP U T. A.). BHEIIHEAKOHOMUYECKUE CAETKU MOTYT
3aKJII0YaThCsl TTOJ OMPEAEEHHBIM YCIOBHMEM, MPU HACTYIJIEHUU
KOTOPOTro cAeyKa JIMOO BCTYMAaeT B CUIY, JUOO TMPEeKpallaeT cBOE
JNICACTBUE».

MexayHapoaHOe YacTHoe MpaBo: Yueb. mocooue / [Toxa pen.
I'.K. Imutpueoii, A.C. losrepta, B.I1. [1anosa, H.A. IlleGaHoBoit u
np. — M., 1993. — C.91.
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«[Mpunuunet YHUIPYA, nogobHo cBomy mpaBui, chopMyaupo-
BaHHbIX B UHKOTEPMC, MoryT Mcnoib30BaThCsl CTOPOHAMHU MPU
3aKJIIOYEHUU MEXIYHAPOAHOTO KOHTpaKTa MyTeM yKa3aHUsl Ha UX
MpUMEHEHUE B TEKCTE KOHTPAKTa».

«[Mpunnunet YHUAPYA BBHIIONHSIOT poJib IPOBOIHMKA MEXIY
MMEIONIMMHUCS TIPAaBOBBIMU HOPMaMU M CYIIECTBYIOIIMMU MpoOeTa-
MM B IPABOBOM PETYJIUPOBAHUM 3aKJIIOUCHUST MEKITyHAPOTHBIX KOH-
TPaKTOB».

I'.10. ®enoceeBa. MexayHapoaHoe yacTHOe ipaBo. — M., 1999.
— C.132.

«BHEIIHEeAKOHOMUYECKUE CIOETKM TMMOMUMO TaKMX OCOOEHHOCTEI,
KaK 3HAYMTeJIbHasI CBOOOIA BOJIM CTOPOH JOTOBOpPA IPHU COTJIacoBa-
HUU eT0 YCJIOBUI, BO3MOXHOCTb PErjlaMeHTUPOBAHUSI BOIIPOCOB,
BO3HUKAIOIINX U3 TOTOBOPA MEXIyHAPOIHOMN KYTUIM-TIPOIA KU TOBa-
poB, npaBuiaamu KouseHuuu OOH o moroBopax MeXmyHapOmTHO
Kymu-tniponaxu TosapoB 1980 roga (BeHckoli KOHBEHIIMM), a TaK-
K€ IIMPOKOoe MPUMEHEeHHWe K JaHHOMY IOTOBOPY MEXIYHapOIHBIX
TOPTOBBIX OOBIYaeB M TOPTOBBIX OOBIKHOBEHUI, UMEIOT €lle OTHY
OYEHb BAXHYIO YEPTY, B 3HAYMTEJIBHO OOJBIIEH CTeNeHU, HEXETu
BCe TMepevYrcIeHHOe, OTIMYAIONIYI0 UX OT BHYTPEHHUX CIEIOK, —
BO3MOXHOCTh PErJIAaMEHTHPOBAHUsI TTPAaBOOTHOIIIEHUII CTOPOH TaK-
K€ HOpMaM¥1 MHOCTPAHHOTO TIpaBay.

H. Bunkosa. [IpumeHnMoe mpaBo IIpy pa3pelieHn CIIOPOB U3
BHEILTHEAKOHOMMYECKHUX CIENIOK // X03s1icTBO 1 TipaBo. — 1995. — Ne
11.—C. 34.

«KOHeYHO, CyIecTBYIOT THIOBBIE KOHTPAKTHl Ha KYIUTIO-TIPOIAXY
OTIpe/Ie]ICHHBIX TPYIT TOBapOB, KOTOPBIE 3HAYMUTEIHLHO OOJIETYaroT
JXU3Hb OTEYECTBEHHBIM OM3HecMeHaM. Ho Bcerma ciiemyeT mMeTh B
BUIIY, YTO, KAKMM OBl XOPOIITNM HU Ka3aJICsS BaM TUITOBOM KOHTPAKT,
OH HE MOXET YYeCTh BCeX OCOOCHHOCTE KOHKPETHOM CHEITKM.

[TosToMy He HY:XHO OGOSITHCSI CIIOXHOMW, KPOITOTIWBOM PabOTHI ITO
COCTaBJICHUIO KOHTpaKTa. Hamo ¢ pamocThio MpMHUMATH TPEIIOXKe-
HHe TIOKYIaTeJII-MHOCTPAHIIA CAMOMY COCTaBUTh IPOCKT JOTOBOPA.
CamocTosTeTbHasT pa3paboTKa TeKCTa BHEIITHETOPTOBOTrO KOHTPaKTa
— repBas HerjgacHasl modena HaJ KOHTPAareHTOM».

10. TuroBa. DKCIIOPT TOBapOB: KaK M30eKaTh OIIUOOK TP CO-
CTaBJICHWH W 3aKJIIOYCHUU KOHTPAKTOB // XO3SIMCTBO U MpaBo. —
1994. — Ne 10. — C. 56.
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KOHTpOJ\bele BOIIPOCHI

1. YTo moHMMaETCs MO/ BHEIITHEAKOHOMUYECKUMU CeTKaMu?

2. YeM OTIMYAIOTCST BHEITHEOKOHOMUUECKHE CIEIKN OT BHYT-
pUrocyaapCTBEHHbIX?

3. Kakue mpaBuia yCTaHOBJIEHBI B JEMCTBYIOLIEM 3aKOHOIA-
TeJIbCTBE B OTHOIIIEHUY (DOPMBI BHEILIHETOPIOBOI cAeaKu?

4. KakoBblI IIpaBujia IIpUMEHEHMS IIpaBa 110 BOIIPOCaM BHEIIHE-
5KOHOMMYECKUX CACJIOK?

5. Kakumu MexXmyHapOIHO-TIPaBOBBIMU aKTaMU PETYIMPYIOTCS
TMTOJIOKEHHUSI O BHEITHEAKOHOMUYECKUX CHEIKaX?

6. Uto Takoe TUIOBOI KOHTpaKT? B ueM 3aKi1i04aloTCs OCHOB-
HBIE PA3INYMS TUTTOBBIX KOHTPAKTOB?

7. KakoBbI OCHOBHBIE TIOJIOKEHMS TIPUHIIMIIOB MEXTYHAPOIHBIX
KoMMepueckux goropopoB (YHUIIPYA)?

8. Uto nipeacrasisier codoii Teopust Lex mercatoria ?

9. B kakux cdepax npumenuma Konpenuus OOH 1980 roga?

3agaun u ynpaxuenus

1. IIpoaHanu3upyiTe CUTYaLIMIO 1 CKaXKUTe, IIPABUILHO JIU M0~
CTYIIIII apOUTPaKHBIN CY:

Mexny pocCUiiCKMM aKIIMOHEPHBIM 001LIECTBOM U 6osrapckoit hup-
MOV ObLT 3aKJTI0OYEeH NOroBOp MocTaBKU. CTOPOHBI BBIOpaIM B KayecTBe
MPUMEHUMOTO MPaBa POCCUICKOE MPABO.

B cOOTBeTCTBHMM C YCIOBUSIMHU JIOTOBOpA GoJrapckasi CTopoHa 00si-
3aj1ach TIOCTABUTH MAPTUIO TApHIOMEPHO-KOCMETUUECKON MPOAYKIINU. Ac-
COPTUMEHT TOBapa ObUT OINMpEeAeNeH CIelMaTbHbIM MPOTOKOIOM, SIBJISIB-
HIMMCSI HEOTBhEMJIEMOIl 4acThlO JIOTOBOPA, M OTCTYIUIEHUSI OT COIJaco-
BAaHHOTO TIEpEeYHs] B OMHOCTOPOHHEM MOpsiKe He momyckamuch. OriaTa
TOBapa NOJXKHA OblUIa OBITH MPOU3BEICHA MTOCIE eT0 MPUEMKHU 110 KOJIuJe-
CTBY M KauyeCTBY MOKYIATEEM.

AKTOM MPUEMKH TOBapa ObLIO YCTAHOBIEHO, YTO GoJTapcKas CTo-
pOHa HapylIuia yCIOBHs TPOTOKOJIA, B OAHOCTOPOHHEM MOPSIAKE M3Me-
HUB acCOPTUMEHT NapdioMepHoi mpoaykinu. Ha TpeboBaHue mokymnare-
JIsl 3aMEHUTD MOCTYNMUBIIUI TOBAp Ha paHee COMTACOBAHHBIA B MPOTOKO-
Jie, TIpoJiaBell OTBETUJI OTKA30M.

HcTten, usnarast o06CTOSTENbCTBA 1€, CCblUIalcs Ha HOpMBI ['pax-
naHckoro Konekca Poccuiickoit ®denepanum. OTBETYMK Xe 000CHOBBIBAT
CBOM BO3paxeHUsi Ha ocHoBe nonoxenuit Konsenmu OOH o morosopax
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MeXAyHApOJHOMI KyTuin — mpoaaxu ToBapoB (1980). Poccust u bonrapus
— YYacCTHUKM Ha3BaHHOU KoHBeHIINH;

IIpaBuiabHO 11 apOUTPAKHBIN Cy IIPUMEHII HOPMbI MEXTY-
HapOIHOTro A0roBopa?

2. JlaiiTe IpaBOBYIO OLIEHKY AEHCTBUSIM POCCUICKON KOMIIAaHUU
3A0 «CHabcTpoil» B CAeAYIOIIEH CUTyallNN:

Kommnanust «CHabCTpoii» 3aKITIOUIIIA C ITOJTBCKOW aKIIMOHEPHOMI
KOMIIaHUEHN «AlopBena» TOrOBOD IO ITOCTaBKe MociaeaHeil ToBapoB Ha 400
Thic. mostapoB CIIIA. CTOpoHBI comTallieHueM paciipoCTPaHWIIN IeWCTBIE
nosjoxenuit Benckoit konpeHuuu 1980 roga «O noroBopax MexIyHapoa-
HOM KyTITM-ITPOJaX» Ha JOTOBOP ITOCTAaBKU. B TIpolrecce NCITOTHEHUS 10-
roBOpa M3MEHEHWE PHIHOYHOM KOHBIOKTYPHI ITOTPEOOBATIO YBEIMUUTE Pa3-
Mep OIUIATHl M IPUMEHUTH TTOPSITOK PacyeToB IT0 MHKacco. ['eHepabHBIN
nupekrop 3A0 «CHabCTpoil» U MOJTHOMOYHBIN MpencTaBUTEb «AlOpBeE-
Ia» 110 TeJleOHY TOTOBOPMIIUCH 00 YBEIMUCHUHN IIeHBI KOHTpakTa 10 500
Thic. nojutapoB CIIIA u mepexone Ha OTUIATy IO MHKACCO IT0 MAPTHSIM ITO-
craBku. OnHako, BeimiatuB 400 Teic. noyutapoB CIIA, 6aHK, oOcTyX1Ba-
IOIUIT KOMITAHUIO «AfopBefa», OTKa3ajl B YIOBJIECTBOPEHUM TpeOOBaHUM
6anka «Bo3poxneHue» Mo oIiaTe MHKAcco, MOTHMBUPOBAB OTKa3 OTCYT-
CTBHEM COOTBETCTBYIOIIUX IOJIOXEHHI B OCHOBHOM KOHTpAaKTe.

3A0 «CHabctpoii» obpatuics ¢ uckom B MKAC mnipu TIIIT P®,
3asiBMB, YTO M3MEHEHUSI ObIIM BHECEHBI B KOHTPAKT IO OOOIOIHOMY CO-
raieHuIo B ycTHoi popme. O6ocHoBaHO u obpainieHne 3A0 «CHabcT-
poit» B MKAC u nmMmeroTcst v 1opuanyecKue mocaeacTBUsl yCTHOTO U3Me-
HEHMS YCIIOBUI JOTOBOpA B TaHHOM ciIydae?

3. Kak ciaemyeT IoCTyIIUTh Cyay B cllydae BO3HUKHOBEHUSI CIIO-
poB, eciu KomIitaHus poccuiickoro npaBa OAQO «FOHutceTn» mpoaa-
BaJIa CBOM OOJIMTalliy Ha CHeLMaIN3MPOBaHHBIX Toprax B Heto-Mop-
ke (CIIIA), a B 3aKJII0Y€HHBIX JOTOBOpPaX He ObLI IIPOU3BEACH BEIOOD
MNPUMEHUMOTO IIpaBa, U POCCUICKas CTOPOHA KaK IMpOoAaBeL IpUMe-
HsLJIa POCCUIICKOE IIPaBo.

4. MaiiTe npaBUJIbHBINA OTBET Ha BOIIPOC, IIPOaHAIN3UPOBAB CH-
TyaluIo:

B ap6urpaxHsiit cyn B-it o6mactu P® obpartnioch poccuiickoe ak-
IIMOHEPHOE OOIIECTBO C MCKOM K IOPUIMYECKOMY JIMILY, HaXOHSAIIEMYCs
Ha TeppUTOpUHU Apyroro rocymapctBa — uieHa CoapyxectBa HezaBucu-
MbIX ['ocymapcTB. MckoBbIe TpeGOBaHUS OBITM OCHOBAaHBI Ha HapyIICHUU
OTBETYMKOM JOTOBOpPA O COBMECTHOM AesTeTbHOCTU. 1oTOBOp OBII 3aK-
JIloyeH Ha Tepputopuu PP u mpenycmaTpuBai, 4TO U3 MaTepUaoB poc-
CUICKOI CTOPOHBI OyIEeT M3TOTOBJICHO MHOCTPAHHBIM JINIIOM HOBOE MMY-
IIECTBO JUTISI POCCHIICKOTO TpenrpusaTrs. OMHaKO B IOTOBOpE He ompere-
JISIOCh MaTepuaJbHOE IPaBO, KOTOPOMY TOXYMHSIIACH MAaHHAas CHEKa,
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He ObUIa oIpeiesieHa IMMOACYTHOCTh BO3MOXHEBIX CITOPOB. B ycioBusix moro-
BOpa HE COMEPKATOCh TaKXKe TMOJIOXKEHU 00 OTBETCTBEHHOCTH CTOPOH 3a
HeHaJyIeXalllee BBIITOJIHEHUE 00s13aTeNIbCTB.

Hcrelr ipu 3asiBIeHUH UCKOBBIX TpeOOBaHUI HACTaWBal Ha Tiepeaa-
Yye eMy MMYIIECTBA W B3BICKAHUM INTpa®HBIX CAHKIIMI 3a HECBOEBPEMEH-
HBI BO3BpaT €ro MMYIIECTBA, CChITIAsICh Ha HOPMBI TPaXIaHCKOTO 3aKO0-
HomatesbcTBa PD. OTBeTYMK OMpoBepray TpeOGOBaHUS UCTIA CO CCHUTKOMN
Ha 3aKOHOIATEIhCTBO COOCTBEHHOM CTpaHHI.

ApOUTPaXKHBIN CyI TIPYU pa3pelieHUH BOIIpoca O IPUMEHUMOM TIpa-
BE€ COCJIJICS Ha II. «B», CT. 11 «CormaiieHus o mopsiiKe pa3peieHust cIo-
pPOB, CBS3aHHBIX C OCYIIECTBICHHEM XO3SIMCTBEHHOM HESITEIBHOCTU»
(Kues, 1992 r.), 3akioueHHoro rocymapcrtsamu-wieHamu CHI, B Tom
YUCJIe ¥ TOCYIapCTBaMU, B KOTOPBIX HAXOMMJIUCH CITOPSIINE CTOPOHBL. [1pu
5TOM CyI yKa3all B PeIlEHWH: B CHJIy TOTO, YTO CITOP BO3HUK B OTHOIIIE-
HMM UMYIIIECTBA, SIBJISIIONIETOCS IIPEIMETOM CIETKH, COBepIIeHHON B PD,
MTOIJICKUT TIPUMEHEHUIO POCCUMCKOE TpaXkIaHCKOe 3aKOHOIATEIhCTBO.

IIpaBunbHO 11 pelneHue cyga? O00CHYITE OTBET.

5. JlaiiTe OLIEHKY JEMCTBUSIM CyAa B CIASAYIOLIEH CUTyalluu:

Poccuiickoe akImoHepHOE OOIIECTBO 0OPaTHIOCh B apOUTPaKHBIN
cyl omHOTO M3 cyonekToB PD ¢ MckoM K aHmMiicKoi KommaHuu. Criop
BO3HHMK M3 OTHOIIICHUH IO IMOCTaBKEe POCCUUCKUM TMPEATPUITHEM dYepe3
AHTJIMACKYIO KOMITAHUIO TTPOAYKIIVH B PSIT Pa3BUBAIOIINXCS TOCynapcTs. B
KOHTpaKTe MEXIY OTeUeCTBEHHON M OpMTAaHCKOM (hMpMaMu OBLTO yKa3a-
HO, YTO BCE CITOPHI MEXIY HUMU ITOMJIeKAT pa3pelieHUI0 B POCCHICKOM
apOUTPaXHOM CyIe, HO He ObUIO OTOBOPEHO NMPUMEHUMOE IPaBo.

B 3TOM KOHTpaKTe OBIIN ONpeneeHbl 6a3MCHBIC YCIOBUSI TTOCTaBKU
— CIF (MHKOTEPMC), a Takxxe yKa3blBaJOCh Ha paclpoCTpaHEeHUE HOPM
OOBIYHOTO TIpaBa Ha JaHHBIM 1OroBOp. CTOPOHBI IIPH 3aKITIOYEHUH CICTKU
YCTHO TOTOBOPWIIMCH, YTO TTOCTABKa IMPOAYKIIMM OYIET OCYIIEeCTBISATHCS
JKeJIe3HOMOPOXHBIM TpaHcropToM. ToBap OBUT yIakoBaH, KaK TOTO Tpe-
OYIOT YCIIOBHUS XKeJIe3HOAOPOKHEIX ITepeBo30K. OMHAKO MPOIYKIINIO B ACii-
CTBUTEJILHOCTH BE3M MOpEM, W OHa NMpHUObIIa B IMYHKT Ha3HAYeHUs B
HETOTHOM COCTOSTHUM. ApOUTPaXKHBIA CyI BO B3BICKAHUU ylepba MCTILY
OTKa3ajl, COCJIABIINCh Ha TO, YTO TOBAp JOCTABIISIICS B COOTBETCTBUM C
6a3vCHBIMU YCJIOBUSIMH KOHTpPaKTa. ApOUTPaXKHBIN CyI MPH BBIHECCHUU
pewerust onupasncs Ha ycinosuss CU® (MHKOTEPMC), onpeneneHHbIe
B KauecTBe 00sI3aTeJIbHBIX B COTTAIICHUH CTOPOH.

IIpaBUIBLHO JIX MOCTYIWII CYA?
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Bonpocor aas o6cy:xaenns nHa cemunape

1. YTO Takoe BHEIITHEAKOHOMMUYECKAS ClIEIKAa U KAKOBbI KJTIoUe-
BBI€ TIPU3HAKM 3TOTO TTOHATHUSI?

2. KakoBo MecTo U poJjib OO0LIMX YCI0BUI IIOCTABOK B BOIIPOCAX
PETYIMPOBAaHMS BHEITHESKOHOMUYECKUX CIIETOK?

3. Kakue Buibl BHEILIHEIKOHOMUYECKUX clIeJ0K Bbl 3Haete? B
yeM HayJHas 1 TIpaKTUYecKas IIEHHOCTh TaHHBIX KJacCupuKaimii?

4. Kakue TpeOoBaHMsI yCTaHOBJIEHBI K (pOpMe 3aK/TI0YEeHNST BHEII-
HE3KOHOMUYECKHUX CleIoK? YTo B yKa3aHHBIX HOPMaXx BBI3BIBAET 0CO-
Oble coXHOCTU Ha npakTuke? [Toyuemy?

5. Kakum o6pa3om pa3peliiaeTcs: BOIIpoC O IIPUMEHEHUH IIpaBa
K BHEIIIHEAKOHOMUYECKUM caenKaM? B yeM mpenMyliiecTBa 1 Hello-
CTaTKUA Ha3BaHHBIX METOIOB?

6. Ha ocHOBe Kakux MeXIYHAPOIHBIX aKTOB OCYILECTBIISIETCS
peryImpoBaHie BOIPOCOB O 3aKIIOYCHNHN BHEITHEIKOHOMUYECKMX
CesoK?

7. Kak onpenelsitorcs MOHATUE U chepa MPUMEHEHUS TUTOBBIX
KOHTpakToB? KaKOBHI MOJOXUTENIBHBIE U OTPUIIATEIbHBIC ACTICKTHI
ux npuMmeHeHusa? Kaxk Bbl BUAuTe MeperoBOpHLIMA IIPOLIECC C KC-
TTOJI30BaHMEM TUIIOBBIX KOHTPAKTOB?

8. B ueMm cymHocTh Teopun Lex mercatoria? KakoBbl HpUYMHEIL,
10 KOTOPBIM TaHHAsI TEOPHSI CYILIECTBYET?

OCHOBHbIe MNMOHATHA

aKIIeIT;

BHEIIIHEAKOHOMMYECKAs AESATETbHOCTD;
BHEIIIHEOKOHOMMYECKAsI CACNKA;
BHEIIIHETOPIoBasl ACSATEIbHOCTD;
BHEIIIHETOPIoBasi KyIUIsI-IIPOaaxKa;
3aKOH MECTa COBEPIICHUS CIEJIKU;
MEXIyHAapOAHbIe KOHBEHLIUH;
0011IMe YCI0BUS IIOCTaBKH TOBAPOB;
oepeHT;

«IIOYTOBBIN SIIAK»;

npuHuuisl YHUIIPVYA,;
coaepxKaHUE CIIEJIKU;

TUIIOBO KOHTPAKT;

OooOoooooooogooo
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O teopust «lex mercatoria»;
O ¢dbopMa BHEILIHEAKOHOMUYECKOM CAEJIKH;

Autepatypa, pekomenzyemass K H3yUeHHIO

1. borycrmasckuit M.M. Bunel 1 conepxaHiie JOroBOpoB BO BHEIII-
HeaKoHoMmYeckrx oTHomeHussx CCCP-®OPI. — M., 1986.

2. darrepeBa O.U., ITonunosa T. H., Capkucos C.B. BHenine-
5KOHOMUYECKasl IeSITeJIbHOCTh: YueOHoe nocodue. — M., 1999.

3. 3pikuH U.C. BHenrHme 3KOHOMUYECKME ONepalin: IIpaBo 1
npaktuka. — M., 1994.

4. JIynu JI.A. Kypc MexXayHapoIHOro 4yacTHOro Impasa. Oco0eH-
Hast yacTtb. — M., 1970.

5. JIynau JI.A., MapsmieBa H.M., CanukoB O.H. MexmyHapon-
HOe YyacTHoe mpaBo.- M., 1984.

6. MexnyHapogHoOe YacTHOe TipaBo: Yue6. mocobue / Ilox pex.
I'.K. Imutpuesoii, A.C. Hosrepta, B.I1. ITanoBa, H.A. Ille6aHoBoii 1
ap. — M., 1993.

7. Mycun B.A. MexnyHapoaHbie TOPTOBble KOHTpPaKThl. — JI.,
1986.

8. Pozenbepr M.T'. 3akmouyeHne 1oropopa MexKIyHapoIHOM KyTl-
JIM-IIpoJaxu ToBapoB. — M., 1991.

9. CkapugoB A.C. MexayHapoaHoe yacTHoe npaBo. — CII6.,
1998.

10. ®enoceena I'.}JO. MexayHapoaHoOe YacTHOE MpaBo. — M.,
1999.

11. ®oacom P.X., Topmon M.Y., Cnanoru /Ix. A. MexnyHa-
ponmnbie caenku: Kparkwmit kype / [ep. ¢ anmn. — M., 1996.

12. Goldman B. / Lalex mercatoria dans les contrats et I’ arbitrage
internationaux: Redlite et perspectives// J. Droitintern. — 1979. — Ne 3.
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2.3. MexayHapoaHble NepeBO3KMn
rpy30oB M naccaxmpos

IIporpammuas annoranus

IToHsTHE MEXTYHAPOIHBIX IIEPEBO30K: ONpeAcIcHEe, OCOOEH-
HOCTHU, TPAHCTIOPTHBIE KOHBEHITNHY, XapaKTep KOJTM3MOHHBIX HOPM,
HWCTOYHUKH TIPaBa MEXIYHAPOIHBIX MIEPEBO30K, BUABI MEXKITyHAPOI -
HBIX TIEPEBO30K.

MexxnyHapoIHbBIE KeJIe3HOTOPOXKHBIE IIEPeBO3KHU: TIPEUMYIIIE-
CTBa U HEAOCTATKU, MexXayHapoaHkle comaieHus (CMI'C, KOTUD),
OCHOBHBIC KOJUIM3UOHHBIE TPUBS3KU, MPE3YMIIINUSI BUHOBHOCTHU
MepeBO3YMKA, TTOPSIIOK BO3MEILIEHMS Bpeaa.

MexxayHapoaHble aBTOMOOMIbHEIE IIEPEBO3KU: OCOOEHHOCTH,
TpaHCHOPTHHIE KOHBEeHIIMH, KHIKKA MJIII, mpenesibl OTBETCTBEHHO-
CTH TIepeBO34YMKa, CTPAXOBaHMUE IPaXKIaHCKOM OTBETCTBEHHOCTH, pac-
CMOTpEHUE CIIOPOB.

MexayHapoaHble BO3IYIIHbIC MEPEBO3KHU: XapaKTePUCTHKA,
MIpUMEHsIeMbIe HOPMBI MEXKIYHAPOIHBIX COTTIAIICHN 1 HAIlMOHAIb-
HOTO 3aKOHOJATEJIbCTBA, CIyJau U Ipeneibl OTBETCTBEHHOCTH TIepe-
BO3YMKa.

MexxayHapoaHble MOPCKHUE MEPEeBO3KU: BUAbI (TpaMIIOBOE U
JIMHEHOE CYI0XOICTBO), KOHOCAMEHT, YapTep, HABUTalIMOHHAST OINO-
Ka, TIpeesIbl OTBETCTBEHHOCTH.

OnopHblil KOHCTIEKT AeKIMH

IlepeBO3KM Ipy30B U MACCAXKUPOB OCYIIECTBIISIIOTCS KeJIe3HO-
JTOPOXHBIM, aBTOMOOMILHBIM, BO3AYITHBIM U MOPCKUM TPaHCIIOP-
toM. [1om MexXIyHAPOAHOI MEPEBO3KOIi TTOHMMAETCST TIepeBO3Ka TPy-
30B M IMACCAXXUPOB MEXKITY IBYMS U OoJiee TOCYIapCTBAMHU, BBITIOTHS -
eMas Ha YCJIOBUSIX, KOTOPhIE YCTAHOBJICHBI 3aKITIOUCHHBIMHA STHUMU
roCyIapCTBaMU MEXIYHAPOTHBIMH COTJIAIIEHUSIMU. XapaKTepHOU
0COOEHHOCTBIO MIPABOBOTO PETYIMPOBAHUS B 3TOM cdhepe ABISICTCS
TO, YTO OCHOBHBIE BOITPOCHI ITEPEBO30K PEIIAIOTCS B MEXIYHAPOI -
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HBIX COIIALIEHMX (TPAHCTIOPTHBIX KOHBEHIINSX), COIEpKAIINX YHHU -
(urmpoBaHHbBIE HOPMBI, €IMHOOOPA3HO OIPEIEISIONINE YCIOBUS MEXK-
IyHAPOIHBIX IEPEeBO30K Ipy30B M MaccaxkupoB. OOBIYHO Takue
COTTallIeHNsI coepKaT TpeOOBaHUS K TIEPEBO30YHOM TOKYMEHTAIIUH,
OIpeAeIISIIOT MOPSIIOK TpreMa Ipy3a K MepeBo3Ke 1 BbIIAYe €ro B
IMyHKTe Ha3HAYEeHUsI, YCJIOBUS OTBETCTBEHHOCTH TIEPEBO3YMKA, IIPO-
LIeAYpY IPeabsABISHUS K TIePeBO3YMKY ITpeTeH3Uit 1 McKoB. [1pu oT-
CYTCTBMM €IMTHOOOPA3HBIX MaTepHUaIbHO-TIPABOBBIX HOPM 00paIlaoT-
¢sl K HOpMaM HaIlMOHAJIBHOTO TIpaBa B COOTBETCTBUU C KOJUTM3MOH -
HBIMM HOPMaMHU TPAHCIIOPTHBIX KOHBEHIIWM MY HAlIMOHAJIBLHOTO 3a-
KOHOIaTenbCcTBa. Poccust sIBisieTcsl yduaCTHUKOM MHOTHUX TPAHCIIOPT-
HBIX KOHBEHIIMI, ¥ TIPY TTOJYYEHUHU U OTIIPaBICHUHN BHEIITHETOPIO-
BBIX TPY30B POCCUICKIE TIPEATIPUSITHUS U TpakaaHe PyKOBOACTBYIOT-
s TTOJIOKEHUSIMU 3TUX KOHBEHIINM, HOPMBI KOTOPBIX HOCSAT MMITepa-
TUBHbIA XapakTep.

Oco0eHHOCTh JOTOBOPA MEXXAYHAPOIHOM MePEBO3KU 3aKJII04a-
€TCS B TOM, YTO B XOJI€ €TI0 MCIIOJTHEHUSI COOTBETCTBYIOIINE MATEPH -
aJIbHO-TIPABOBBbIE HOPMBI TIPUMEHSIOTCS HA OCHOBAHUM Pa3IMYHBIX
KOJITM3MOHHBIX IIPUHILIMIIOB. Tak, IpH OTIpaBIeHUM Ipy3a PyKOBOI -
CTBYIOTCS 3aKOHOM CTpaHbI OTIIPABJICHUS, TIPX BbIIaye rpy3a B KO-
HEYHOM ITYHKTE — 3aKOHOM CTpaHbl HazHaYeHMs. B mpyrux ciydasx
MIPUMEHSETCSI 3aKOH IepeBO3YMKA WJIM K€ 3aKOH CTpaHBbI cyna.
IMomrexaiiiee MpUMEHEHUIO K MEXKITyHAPOIHOM TTEPeBO3KE ITPaBO MO-
JKeT OBITh YKa3aHO B TPAHCIIOPTHOM JOKYMEHTE, BEIIAHHOM IIepeBO3-
YUKOM.

B 3aBCMMOCTH OT TOTO, KaKOI BUI TPAHCIIOPTa UCITONB3YETCS,
pPa3IMYAIOTCS MEKITYHAPOIHBIE SKEJIE3HOMOPOXKHBIC, MEXITYHAPOIHBIC
aBTOMOOMJIBHBIE, MEXKIYHAPOIHBIC BO3AYIIIHBIE M MEXIYHAPOIHbBIC
MOpPCKHE TIepeBO3KH. B 3aBUCMMOCTHY OT MaplpyTa: cocedckue nepe-
603KU, MPAH3UMHOe CO00WeHlUe N CKBO3HOe coobueHue.

s PO peiictByer CornanieHre 06 00X YCAOBUSIX BBITION -
HEHUSI MEXKIYHAPOIHBIX MACCAKUPCKUX MepeBO30K aBTodycamu 1970
roga. B 1994 rony Poccus npucoennHunach K EBponeiickoMy coria-
LIEHUIO O BasXKHEMIIINX JIMHUSIX MEXIYHAPOIHBIX TTepeBo30oK 1997 rona
u K EBporneiickoMy corjaleHuIo 0 MexXayHapoOaHO JOPOXKHOM me-
peBO3Ke oMNacHKIX ITpy30B 1957 rona.

JoBoJIbHO 10JIT0 HanboJiee 3HAUMMBIMU COIJIAILIEHUSIMU B 00-
JIACTH KeJIe3HOAOPOKHOr0 TpaHCHOpTa ObUTM bepHCKMe KOHBEHIIMM O
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JKeJIE3HOIOPOXKHBIX ITePEBO3KAaX I'PY30B U MACCaKMPOB (COKpAIIEHHO
— MI'K/CHUM u MIIK/CHB).

B 1980 roay Ha koH(bepeHLMHU 1Mo nepecMoTpy bepHCKUX KOH-
BeHLIMI ObUIO MPUHATO HOBoe CoOINIalleHHE O MEXIYHApOIHBIX
XKeJle3HoHopoxkHbIX IepeBo3kax (KOTUD). B vem yuacTtsytor 38 ro-
cymapcTB (0OJIBLIIMHCTBO cTpaH EBpoIbl, a TakKe psia cTpaH A3Uu U
CesepHoii Appukn). KOTU® obbearHsIeT MEXAyHAPOIHO-TIPABOBLIE
HOpMbI bepHCKUX KOHBeHLIMI 1 JIONOIHUTENBHOrO corateHust 1966
rojia B €eIMHOM OCHOBHOM comnaiieHuu. IIpunoxeHue A, onpenessio-
1Iee YCIIOBUS TIEPEBO30K MACCaKMPOB, TTONYIMIIO HauMeHoBaHue Emu-
Hele nmpaBuia MIIK, npunoxenue B conepXuT ycaoBus epeBO30K
rpy3oB (MI'K).

Enunnbie npaBuiia MI'K neiicTBYIOT TOJIbKO B OTHOLLIEHUH II€-
PEBO30K TI0 XeJIe3HOAOPOKHBIM JIMHUSIM, TIepeudeHb KOTOPBIX yCTa-
HaBJIMBaeTCs yyaCTHMKaMK. CTaBKU ITPOBO3HBIX TUIATEXKE OIpeeIs-
I0TCSI HALIMOHAJIBHBIMU 1 MEXXKAyHapoaHbIMU Taprdamu. [1pegycmor-
peHBI IpeAeabHbIe CPOKU AOCTaBKU I'py30B. Tak, mo npapuiam KO-
THUD ob6111e cpoKH JOCTABKU I'PY30B COCTABJISIIOT JIJIsS TPY30B 00JIb-
ot ckopoctu 400 KM, a 115 rpy30B Majoi ckopoctu — 300 kM B
CcyTKU. BMmecTe ¢ TeM, 3a keJae3HBIMU JOPOTraMU COXPAaHEHO IPaBo
yCTaHABIMBATh JOTIOJTHUTEIbHBIE CPOKH IPY BOSHUKHOBEHUH CYIIIE-
CTBEHHBIX 3aTPYIHEHUI B epeBO3KaxX M IIPOY.

IIpenenbHBIN pa3Mep OTBETCTBEHHOCTH KeJie3HbIX Jopor B KO-
THUD onpeneseH B pacUeTHLIX eIMHUILIAX MeXXIyHapOIHOTO BaJllOT-
Horo ponga — CII3 (17 CII3 unu 51 crapslii 30j10T0M ppaHK Ha 1 KT
Beca OpYyTTO); YOBITKY, IPUYMHEHHbIE IIPOCPOYKOM B TOCTaBKE, BO3-
MEUIAl0TCs TPY30BIaAeblly B Mpeaeaax TPeXKpPaTHbIX MPOBO3HBIX
TUIATEXEN.

Ocob6oe 3HaueHue umeet ComnaiieHrue 0 MeXIyHapOIHOM Ipy-
30B0M coobieHun (CMI'C), yuacTHUKaMU KOTOPOTO SIBIsSIIOTCS Poc-
cus, ctpanbl Bocrounoit EBponbl, Monronus, Kuraii, KHIP u
BeetHam. Bro CornailieHue aeicTByeT B pegakuuu 1992 r. u onpene-
JISIET TIOPSIIOK TIpreMa IPy30B K ITePeBO3Ke M YCIOBUSI €r0 JOCTaBKHU
Y BBIIAYU TPY30ITOIyUaTEISIM.

CMI'C BBOOMT psii JOMOJTHEHUM, KacalolluXcsl MapKUPOBKU
rpy3a 1 oOpMICHUS TPAHCTIOPTHBIX TOKYMEeHTOB. CorjalieHue co-
IEPXKUT PO TOMOTHUTEBHBIX TIPEANCAaHN, B YACTHOCTH, CITeIIV-
aJIbHBIE TIPaBUJIa O TIOPSAKE COCTaBICHUS] KOMMEPUYECKUX aKTOB TIpU
BBISIBJICHMHM HECOXPAaHHOCTH Ipy3a. [IpoBo3HbIE TIIaTEXKM BHITIIAYM -
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BalOTCS 10 HAIIMOHAJIBLHBIM TaprdaM U B HAIIMOHAJIBLHON BaJIIOTE: 3a
cJIemoBaHMe Tpy3a M0 JOpOraM OTIIPABIEHUS — OTIIPABUTENIEM, a 110
JIOporaM Ha3HAYeHMS — TIOJIydaTesieM Tpy3a.

OTBETCTBEHHOCTb XEJIE3HBIX JOPOT 32 HECOXPAHHOCTh ITPUHS-
TOTO K MEPEeBO3Ke Ipy3a HACTyMaeT MpU HAJTWUYUM BUHBI, KOTOpas
npeamnonaraercs. BosmellieHne 3a HeCOXpaHHBIN BHELITHETOPTOBBII IPy3
BBITIAYMBACTCS B TIpeIeJiax ero AeCTBUTEIbHOM CTOMMOCTH, KOTO-
past onpenensieTcss Ha OCHOBAaHUM BHEIITHETOPTOBOM IIEHBI.

B xone corpynHuuyecTBa B 00J1aCTU XKeJIe3HOAOPOXKHOIO TPAHC-
nopta rocyaapcts, BxoauBiuux paHee B CCCP, Obu1 3aKJII0YeH Psif
cornameHuii. OTMeTuM, B yactHocTd, CoraiieHue o pasnejeHuu
WHBEHTAPHBIX ITAPKOB I'PY30BBIX BATOHOB 11 KOHTEHHEPOB OBIBIIETO
MIIC CCCP! 1 ux maabHeiIeM COBMECTHOM UCIIOJIb30BAHNM OT 22
saHBaps 1993 r. u CoranieHre 0 COBMECTHOM UCIIOJIb30BAaHUH IPy30-
BBIX BATOHOB U KOHTEHEPOB OT 12 MapTa 1993 r. DTu cornameHus
nperictByiot mis ctpad CHI', JlarBuu, JIMTBBL 1 DCTOHUM.

OCc00EHHOCTh MEXKIYHAPOJHOTO ABTOMOOHIILHOTO COOOLICHHUS
COCTOUT B TOM, YTO aBTOTPAHCITIOPTHOE CPENCTBO OMHOTO TOCYIapcTBa
repecekaeT IrpaHully U CIeayeT Mo JOporaM MHOCTPAHHOTO ToCynap-
cTBa. B aTHX yCIOBUSIX HEOOXOMMMO YCTAHOBJIEHUE SIMHBIX TTPaBUII
MIOPOKHOTO ABUXKEHUSI, 00JIeTdeHNEe TAMOKEHHBIX IIPOLIEAYp, CO3Ma-
HUE TapaHTHI Ha cyJyail IPUIMHEHMS aBTOTPAHCIIOPTOM — MCTOY-
HUKOM MOBBIIIIEHHOM OMMACHOCTH Bpea TPEThUM JIMIIAM, YTO TOCTH -
raeTcs IMOCPeaCTBOM BBEIEHMS 00s13aTeIbHOTO CTPaXOBaHUS MaTePH -
AJTbHOU OTBETCTBEHHOCTH.

IIpaBuiia 1OpOXKHOIO IBMKEHUS YcTaHOBIeHB KOHBEHIIMEH O
TOPOKHOM ABUKEHUM W ITpOTOKOIOM O TOPOXKHBIX 3HAKAaX U CUTHA-
nax ot 19 cents6ps 1949 r. (meiicTByet penakuus 1968 r., BCTymuB-
masg B cuity B 1977 r.). YcaoBust 1oropopa MexKAyHapOJHO aBTOMO-
OMJILHOI MepPEeBO3KM I'PY30B MEXy €BPONEHCKUMU CTpaHAMU OIIpe-
nelsitoTcss KoHBeHIne o JoroBope MeXXIyHapOIHOM JOPOXKHOM Iie-
peBO3KM Ipy30B (cokpaiieHHo — LIMP) ot 19 mas 1956 r. KonBeH-
LIS OTIPeeIsIET OCHOBHBIE ITpaBa U 00SI3aHHOCTY TPY30BJIaaesblia U
TepeBO3UYrKa IPY aBTOMOOMIBHOM TTepeBO3Ke, TOPSIIOK IpreMa rpy3a
K TIEpeBO3KE 1 BBIIAYU €0 B IIYHKTEe Ha3HAYCHUS.

Oco0y10 poJIb UTPaET CO3MaHKUE TapaHTUI TIPY IPUYMHEHUM Bpeaa
TPETHUM JIMIIAaM aBTOTPAHCIIOPTHBIMHU CPEICTBAMU — MCTOYHUKOM

' MIIC CCCP — MunuctepcrBo Ilyreit Coobmenuss CCCP.
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MOBBILIEHHOM OMACHOCTU. DTO TOCTUTAETCS TTOCPEICTBOM BBEIECHMS
00513aTeILHOTO CTPAXOBaHMS IPaXXIAHCKON OTBETCTBEHHOCTH, UTO
MpeayCcMaTpUBaeTCs KaK BHYTPEHHUM 3aKOHONATEIbCTBOM, TaK U
PSIOM MEXIYHAPOIHBIX coralieHuil. Tak, B 3aKIIOYEHHBIX PSIIOM
CTpaH ABYCTOPOHHUX COMTAIICHUSX 00 OPraHN3allMi aBTOMOOMITEHO-
T'O COODIEHUSI TTpeTycMaTpUBAETCS 0053aTeIbHOE CTPAXOBaHUE TPakK-
JMAHCKOM OTBETCTBEHHOCTU MPHU MEXIYHAPOTHBIX aBTOMOOMIIBHBIX
TepeBO3Kax.

B xauecTBe MeKIyHAPOAHOI BO3IYIIHO# MePeBO3KM paccMaTpy-
BaeTcs MepeBo3Ka, IIPU KOTOPOit XOTsI ObI OAWH U3 ITYHKTOB ITOCAIKU
HaXOOUTCS Ha TeppUTOpUU Apyroro rocyaapcrsa (ct. 101 Bo3nyiiHo-
ro Kogekca).

YcnoBuUs BO3AYIIHBIX TIEPEBO30K IMACCaXKMPOB U IPY30B OIpe-
IesroTcs BapimaBckoit KOHBeHIIMEH ISl YHU(PUKAIIYA HEKOTOPBIX
MPaBUJI, KACAIOIIMXCI MEXIYHAPOIHBIX BO3AYILIHbBIX ITEpeBO30K, 1929
rona. KonseHuus gornonHeHa I'aarckum riporokoniom 1933 rona. B koH-
BeHLMU ydacTByeT 6osiee 100 rocymapct. KoHBEHIIMS 1 IIPOTOKOI
perictByloT ansg P®. JleiictBue BapmaBcKoil KOHBEHILUU
pacIpocTpaHsIeTcsl Ha BO3MYIITHBIC TIEPEBO3KM MEXKTY YIaCTBYIOIIMM
B Hell CTpaHaMM, a TaK:Ke Ha TepeBO3KHU, KOTIa MECTO OTIIPaBICHUS
1 MECTO Ha3HAYeHUSI HAXOMITCS Ha TEPPUTOPUH OTHOTO U TOTO XKe
rocynapcTBa-y4yacTHMKA, a OCTAHOBKA MPEIyCMOTpPEeHAa Ha TEPPUTO-
pUM IPYTOTO TOCYyIapCcTBa, XOTsI OBl U HEe yYacTBYoIIero B KoHBeH-
uuu. B KoHBeHLIMM oIlpeneieHbl OCHOBHBIE TpeOOBaHUS K Ilepe-
BO30YHBIM JOKYMEHTaM, IIpaBa OTIPABUTEIS, IIOPSIIOK BBIIAYU TPY-
3a B IIYHKTe Ha3HAYEHMSI, OTBETCTBEHHOCTh ITIePEBO3UMKA TIepe Tac-
caxxupaMu 1 Tpy3osianeiablieM. OTBETCTBEHHOCTh ITepeBO3YMKa OCHO-
BaHa Ha BUHE, KOTOpas MPE3IOMUPYETCSI.

BapmiaBckass KoHBeHIIUSI COAEPKUT YKa3aHUS 110 OCHOBHbBIM,
BO3HUKAIOIIMM B 3TOI 00JIaCTH BOIIPOCAM: COIECPKAHMSI TPAHCITOPTHOM
TOKyMEHTAlIUH, TIpeie/IaM OTBETCTBEHHOCTHU BO3MYIITHOTO ITEPEBO3UH-
Ka, TTOpSIIKA TPEIbSIBIECHMS K IIEPEBO3UMKY TIPETEH3HI 1 MICKOB.

ITockonbky BapinaBckass KoHBeHLIMSI ocTaBUIa OTKPHITHIMU
BOIIPOCHI O TIOPSIIKE OTpeAeSIEHUsT pa3Mepa Bo3MeLLEHUs (B IIpeaesax
YCTaHOBJIEHHOTO MaKCUMyMa) U O KpyTe JIMII, UMEIOIINX MPaBo Ha
BO3MeEIIIeHNUE B clTydae rMOesn IaccaXXupoB, JaHHBIE BOITPOCHI pellia-
I0TCS B CyIaX KaxXJIoTo rocyapcTBa B COOTBETCTBUMU C HAIIMOHATb-
HBIM 3aKOHOJATEILCTBOM U CJIOXKHUBIILICHCS] B TOCYIAPCTBE TTPAKTUKOIA.
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DT BOIIPOCH MOTYT pelllaThcsl HA OCHOBAaHMHU 3aKOHA Cyla, 3aKOHa
TepeBO3UMKa, 3aKOHA MECTa 3aKJIIOUYeHUsI JOTOBOPA IePEBO3KMN.

Kak oTrMeuanoch B 0630pe cyaeOHO-apOUTPaKHOU MPaKTUKU
pas3pelieHns CIIOPOB IO JAejIaM ¢ YIaCTUEM MHOCTPAHHBIX JIUIL (MH-
dopmarmonnoe mucbMmo Ipesnanyma BAC ot 16 despansg 1998 1.),
apOUTpaXKHBIN Cyl MpUMEHsIeT HOpMBI BapiiraBckoii KOHBEHIIUU C
YYETOM BHECEHHBIX B Hee€ M3MEHEHUIA.

B cBs13u ¢ pazHOOOpa3ueM caMyX OTHOIEHU B TaHHOI o0iac-
TH (TIPEeaIMETOM pEeTyJIMpPOBAHUS) M Pa3TUYHBIM XapaKTEePOM MC-
TOYHUKOB IPABOBOTO PETYIMPOBaHUS (HApsIy ¢ HOpMaMi KOHBEH-
LM ¥ BHYTPEHHETO 3aKOHOAATEIhCTBA IUPOKO MCIIOIB3YIOTCS MOP-
cKMe o0bluyau, KaK HallMOHAJIbHBIE, TaK U MEXIYHApOIHBIE) 3MeCh
BO3HUKAIOT HauboJIee CIIOXKHBIEC IIPABOBHIE BOIIPOCHI.

B 3akoHOmaTeIbCTBE MHOTUX TOCYIAPCTB OOBIYHO HE COMEPKUT-
¢s1 KOJUTM3MOHHBIX HOPM, TIPeIyCMaTPHBAIOIINX, IIPABO KaKoil cTpa-
HBI TTOUIEXXUT IMMPUMEHEHUIO K OTHOILIEHUSM IT0 MOPCKOIii IepeBo3Ke
rpy30B. DTU BOIIPOCHI pellIAlOTCs CyneOHOM TpakTKoi. B cynax Benm-
KoOpuTaHuu u OpaHLINKU IPUMEHSIETCS 3aKOH (rara cyaHa, a B Cy-
nax ['epMaHUM TIpeAnOYTeHNE OTHAETCS 3aKOHY MecTa Ha3HaYeHUS
rpy3a. [Ipu oTcyTCcTBMM BBIOOpA K TOTOBOPY TIEPEBO3KU MPUMEHSIETCS
3aKOH MecTa HaxoxaeHus repebo3urka. [To KTM CCCP 1968 rona
TMpaBa 1 00SI3aHHOCTH CTOPOH TI0 IOTOBOPY MOPCKOM IepeBO3KHU Tpy-
30B, JOTOBOPY MOPCKOI MepeBO3KU MacCakKUPOB, a TAKXKE IO JOTO-
BopaM (ppaxTOBaHUS HA BpeMsI, JOTOBOpPaM MOPCKOI OYKCHUPOBKU U
MOPCKOTI'0 CTPaxXOBaHUS OMPEACIISLINCH IO 3aKOHY MeCTa 3aKITIOYCHUST
JIOTOBOpA, €CJIM MHOE He YCTAaHOBJIEHO COTJIAllleHUEM CTOPOH. B cooT-
BeTcTBUU ¢ KTM P® 1999 r. oTHOIIEHUS, BO3HUKAIOIINE U3 JOTO-
BOpa MOPCKOI1 IMepeBO3KM I'py3a, JOroBopa OYKCHUPOBKH, TOrOBOpaA
MOPCKOT'0 areHTUPOBaHMSI, TOTOBOPA MOPCKOTO TTOCPEIHNYECTBA, 10-
rOBOpa MOPCKOTO CTpaxOBaHUS, TaliM-uyapTepa u 6epboyT-yaprepa,
PETYIMPYIOTCS 3aKOHOM TOCYIapCTBa, MPeayCMOTPEHHBIM COTJIallle-
HHUEM CTOPOH, OTHOIIIEHUS TI0 JOTOBOPY MOPCKOM IMepeBO3KM Iacca-
KMpa — 3aKOHOM TOCyIapcTBa, YKa3aHHBIM B OWJIeTe Iaccaxupa.
I1pu oTCYyTCTBMU COTIAlIEHHSI CTOPOH O TpaBe, MOIJIeKaIleM IIprUMe-
HEHMIO, BO3HUKAIOIIHNE U3 JOTOBOPOB OTHOIIEHHS CTOPOH, PETryiIy-
PYIOTCSI 3aKOHOM TOCYIapCTBa, B KOTOPOM yupekneHa, TM0o uMeeT
OCHOBHOE€ MECTO ACSITEIbHOCTH WM MECTO KUTEJIHCTBA CTOPOHA, SIB-
JITIOIIIASICST:
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* TIEPEBO3YMKOM — B JJOTOBOPE MOPCKOM NMEPEBO3KU;

e CyJIOBJIaJEblIEM — B JOrOBOPE MOPCKOTO areHTUPOBaHNS,
TaiiM-4apTepe u 6epOoyT-yaprepe;

* BJIQJIEJIbLIEM OYKCUPYIOIIETO CyHa — B JOTOBOPE OYKCUPOBKMU;

 IOBEpUTEJIEM — B IOTOBOPE MOPCKOT'O MTOCPEAHUYECTBA;

* CTPaXOBLIMKOM — B JJOTOBOPE MOPCKOIO CTPAXOBaHMSI.

CropoHbl forosopa, npeaxycmorpeHHoro KTM, MoryT npu 3ak-
JIIDYEHUHU IOTOBOpA WM B TTOCAEAYIOIIEM M30paTh MO COTJIAlleHUIO
MEXIy OO0 MpaBo, KOTOPOE MOMIEXUT MPUMEHEHHIO K X TTpaBam
U 00513aHHOCTSIM 110 TaHHOMY J0ToBOpY. [Ipu OTCYyTCTBUM coralie-
HUSI CTOPOH O TOUIeXalleM MPUMEHEHWIO MPpaBe TPUMEHSIIOTCS Tpa-
Bwia KTM P®. Hannume Takoro corjaiieHusl He MOXeT ITOBJIeUb 3a
Cc0o00I1 yCTpaHEHMSI UJIM YMEHBIIEHUS OTBETCTBEHHOCTH, KOTOPYIO, B
cootBeTcTBUU ¢ HacTosAuM KTM P®, nepeBo3yuK JOIKEH HECTU
3a Bpel, MPUYMHEHHbIN XXU3HU WU 310POBbIO Maccaxupa, yTpaTy
WIN IMOBpeXIeHe Ipy3a, 0araxa JInoo MpoCcpoUYKy UX JOCTaBKU.

Mopckue nepeBo3Ku I'py30B MOTYT OCYILECTBIASITbCS Ha pa3-
JIMYHBIX yciaoBusx. Eciuv Takas nepeBo3Ka oCyllecTBsieTcs 6e3 mpe-
JIOCTaBJIEHUS] MOPCKUM NEPEBO3UMKOM BCETO CyJHA MU €ro YacTu,
TO OTHOIIEHUS MEXY yYaCTHUKAMU MepeBO3KU 0hOPMIISIIOTCS KO-
HOCAMEHTOM.

ITpakTruecku ycioB1s MOPCKUX NEPEBO30K BHEIITHETOPTOBBIX
IPY30B OIIpeeJISIIOTCS B JOTOBOpax (ppaxToBaHus (YapTepe), 3aKIIio-
YaeMbIX C MOPCKUM TTEPEBO3UMKOM, UJIU XK€ KOHOCAMEHTOM Ha Iepe-
BO3KY OTIIEJIbHBIX MAPTHUIA TPy3a, TAe coaepKaTcs CBeAeHUs 00 ycio-
BUSIX ITepeBO3KU (Ha 000opoTe KoHocameHTa). OCHOBHBIE YCIIOBUSI MOp-
CKHUX IIEPEBO30K, MHTEPECYIOIINE POCCUMCKUX MPEAIIpUHUMATENEH
(OTBETCTBEHHOCTb MEPEBO3UMKA, OPSIIOK MPEAbIBICHUS K HEMY Tpe-
0OBaHUI1), COOTBETCTBYIOT IOJI0XeHUSIM bproccenbckoit KoHBeHIM.

Mopckoii NepeBO3YrK MpYU HECOXPAHHOCTH Ipy3a OTBEYAET 3a
BUHY, a IJIsI IpeabsIBICHUS K HEMY TpeOOBaHMI IeiiCTBYeT TOAMYHBII
CpoK AaBHOCTU. [Tpu nepeBo3Ke rpy30B O KOHOCAMEHTY HEOOXOAUMO
00BsIBNIEHME €r0 CTOUMOCTH. [TepeBo3YuK He HeceT OTBETCTBEHHOCTH 3a
TaK Ha3bIBa€MYIO0 HaBUTAIIMOHHYIO OLIMOKY (OIIMOKa KaluTaHa, Mat-
poca, JiolIMaHa B CyJOBOXIEHUYW WUJIU YIIPABJIEHUU CYJIHOM).

B mapre 1978 rona Ha koHbepeHuuu B 'aMOypre Obu1a MpUHATA
Konpenuuss OOH o Mopckoii mepeBo3Ke I'py30B, IPM3BaHHAS 3aMe-
HUTh bproccenbekyto KoHBeH1MIO 1924 rona. HoBasi KOHBEHLIMSI UMEET
0oJee IMPOKYIO chepy AeKCTBUS (paCIPOCTPaHSIETCs Ha IIePEeBO3KU
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KMBOTHBIX M TaJlyOHBIX TPY30B) M IIPEAyCMATPUBACT PSII BaKHBIX
HoOBOBBeleHUil. E0 oTMEHEHO MpaBujio, 0CBOOOXKIarollee MOPCKOro
MepeBO3YMKa OT OTBETCTBEHHOCTU IPU HABUTALIMOHHON OIIMOKe,
TIOBHIIIIEH TIPee) eT0 OTBETCTBEHHOCTH 3a COXpAaHHOCTB Ipy3a, Ooiee
MOJAPOOHO OIIpeAeieH ITOPSIOK 3asiBICHUS TpeOOBaHUI K IIepEeBO34N-
Ky. Poccus B KonBeHuuu 1978 1. He yyacTByer.

HaubGonee nporpeccuBHOM (pOpMOIi JOCTaBKU I'Py30B MOpPEM
SIBJISIIOTCSI PETYJISIPHBIE, WUIW JIMHEMHBIC, TIEPEBO3KM, KOTOPBIE OOBIMHO
OCYIIECTBIISIIOTCS HA OCHOBAHUM COTJIAllIeHUI 00 OpraHu3alnu I10-
CTOSTHHBIX MOPCKHUX JIMHUI. Takue coraieHuss MOTyT OBITh MEXKTO-
CyIapCTBEHHBIMM, OJHAKO 4Yallle OHM 3aKJIIOYAIOTCS 3aMHTEPECcO-
BaHHBIMHU CYIOBJIAACIBYECKUMU KOMITAHUSMU. B HUX QUKCHPYIOTCS
OCHOBHBIE YCJIOBMS SKCIUTyaTallii COOTBETCTBYIOIINX JIMHMIA, a YCIIO-
BMSI MOPCKMX JIMHEHHBIX TIEPEBO30K OMPEICIISIIOTCSI B TMHEMHBIX KO-
HOCaMeHTaX, IMpaBMIaxX v Taprgax COOTBETCTBYIOLINX CYIOBIANCIb-
YECKUX KOMITAHUM.

Bosnbirast yacTh MOPCKUX JIMHUI SKCIUTyaTUPYETCsS] B HACTOS -
1Iee BpeMs B paMKax COTJIallleHUI MeXIy KPYITHBIMU CYIOBIAIEITb-
YEeCKMMU KOMITAaHUSIMH, OOPa3yIOIIMMM TaKUM ITyTeM TPYIIIILI TTepe-
BO3UMKOB, ITOJTYYMBIIIE Ha3BaHKME JTUHEMHBIX KOH(bepeHIMi. Pera-
[olllee BIMSTHUE UMEIOT B HUX KOMITAHUH BeIyIINX rocyaapcTs. B 1ie-
JISIX YCTpaHEeHUS TUCKPUMUHAIIMOHHBIX 3JIEMEHTOB B IESITEIbHOCTHU
JIMHEeHBbIX KoH(pepeHumit B 1974 rony B pamkax OOH no nHunua-
THBE Pa3BUBAIOIIMXCS CTPAH OBLUIO 3aKIIIOUYEHO BAXKHOE MEXKITYHAPOI -
Hoe cornaienne — KonBeHuus: o Komekce moBeneHUs TUHEHHBIX
KoH(pepeHuMii. KOHBEHIINS COOEPKUT Psi MOJIOXKEHUIA, HarIpaBJIeH-
HBIX Ha BBeIEHNE PAOOTHI TMHEMHBIX KOH(MDEPEHIINI B OITpeaeIeHHbIC
paMKu, UCKJII0UAIoIe AMCKPUMUHALIMIO U co3aatolre 0ajJaHC UH-
TEPeCcOB IMepeBO3YMKa U TPY30BJIaIeIIbIICB.

IMaccaxxupckue mepeBO3KM MOPEM CTaIU 3a MOCIEIHNE TOMbI
MpeaMETOM psiia MEXIYHAPOIHBIX COTJIAllEeHUI, B YaCTHOCTH, —
AduHckoii KoHBeHIIMM 0 IepeBO3Kax MOPEM IMacCaKUpoB U 1x Oara-
Ka ot 13 gexkabps 1974 r. KoHBeHlLMs BocOpuHsiia 60JbILIMHCTBO
paHee BbIpabOTaHHBIX MEXIYHAPOIHO-TIPABOBLIX HOPM O MOPCKMX
TMaCCaXMPCKUX MepeBO3KaX: MIPUHITUIT OTBETCTBEHHOCTH 3a BUHY, OTpa-
HUYEHNE TIpenesia OTBETCTBEHHOCTH MIePeBO3YMKA IIPU TPUIMHEHU N
Bpeda 3m0poBbio naccaxupoB (700 Teic. paHKOB), CPOK UCKOBOM
JIaBHOCTH (IBa roga).
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XpecromaTus

«MexayHapoIHYyIO TIEpeBO3KY MOXHO OIpEACSIUTh KaK TepeBO3KY
IPY30B U TAcCaKMpPOB MEXIY ABYMS U 06oJjiee TOCylIapCTBaMM, BbI-
TTOJTHSIEMYIO Ha YCIIOBUSIX, KOTOPbIE YCTAaHOBJICHBI 3aKIIOUEHHBIMU
STUMM CTpaHAMU MEXIYHAPOIHBIMU COTJIAIICHUSIMU.

JLTst TIpU3HaHWS TIePEeBO3KHM MEXXIYHAPOIHOM He TpeOyeTcs, YTOObI
IPY3 WIN MTaccaxup (hakTUISCKH IMepeceKIn TOCYIapCTBeHHYIO Tpa-
HMITY ¥ OKa3aJIuCh 3a pydexkoM. JIoCTaTOUHO 3aKITIOUEHMS TOrOBOpa
MEXXIYHAPOJIHON MEePEeBO3KU C BblJauyeil COOTBETCTBYIOIIETO TPaHC-
ITOPTHOTO JOKyMeHTa. [lepexoma rpys3a W maccakupa Ha TeppHTO-
pUI0O UHOCTPAHHOTO TOCYIapCcTBa MOXET U He ObITh, HallpuMep, B
ciydae Tubesu rpysa ellle Ha TEpPUTOPUM CTPaHbI OTIPABICHUSI».

O.H. Canuxkos. [1paBoBoe peryaupoBaHye MeKIyHAPOIHBIX ITe-
peBo3ok. — M., 1981. — C. 8.

«McXoqHBIM HaYaIOM MPABOBOTO PEXUMA MEXIYHAPOIHBIX BO3MYIII -
HBIX TIEPEBO30K SIBJISIETCS] TPU3HAHME 32 KaXKAbIM TOCYIapCTBOM IO~
HOTO Y UCKJIIOUMTEJbHOTO CyBEpEHUTETA B OTHOIIEHWM BO3MYIIHO-
ro MPOCTPaHCTBAa HajJ €ro TeppUTOpUEi, BKIIOYasi BHYTPEHHUE U
TEPPUTOPUATIbHBIE BOJIbI».

M. E. Bonocos. Poccuiickast opuanyeckast SHIMKIONEIUs. —
M., 1999. — C. 531.

«Mopckue mepeBo3KM MOTYT OCYIIECTBIISIThCS 110 YapTepy. s me-
PeBO3KM Tpy3a MPenoCTaBIsIOTCS BCE CYIHO, €ro 4acTb WIM OIl-
penesieHHble moMmenieHus. Yaprepsl pa3padbaTbiBaOTCs 10 BUAAM Tpy-
30B (yroyjbHbIe, He(TSIHEIE, JIECHBIE U T. 1.), OJlarogaps 4YeMy y4M-
ThIBaeTCs crieldrKa NepeBo3Ku OTAeIbHBIX rpy30B. [1o cBoemy co-
Iep>XKaHUI0O MOPCKOI JapTep MPeACcTaBIseT COOOI CIIOXHBINA HOI0-
BOp, B KOTODBIX BKIIOUYaeTCs A0 60 pasinyHBIX YCIOBUM (IIPemoC-
TaBJIeHUE Tpy3a, MOPSAOK €ro rnogayu, pacyersl Mo ¢paxrty u T. 1.)
B oTHoOUIEHMM OTBETCTBEHHOCTU OOBIYHO NEJIAeTCSl CChLIKA Ha yC-
noBusl KonBeHmyu 00 yHU(MUKAIIMK HEKOTOPHIX IIPaBUJI O KOHOCA-
MeHTe. YciaoBusi mpodopM yapTepa MOTYT M3MEHSTbCS W AOTOJ-
HSITbCSI CTOPOHAMM, B YAaCTHOCTH, IOCPEJACTBOM BKJIIOUEHUSI OroO-
BOPOK».

M. M. borycnaBckuii. MexmyHapoaHOe YacTHOE IIpaBo.- M.,
1998. — C. 236.

«[TpaBUJIO O HABUTALIMOHHOM OIIMOKE ... IPeICTaBIsIeT COO0M OaUH
U3 PEJIMKTOB TOW 3MOXM, KOTJa 3aKOHOJATEIbCTBO U MPaBOIPUME-
HUTEJIbHAsI MPaKTUKA MPOSBISIIM U3BECTHbIE KOJIEOAHUSI B OTHO-
LIEHUW TOTO, SIBJISIETCS JIM MPUHUMIT OTBETCTBEHHOCTU IOpUIUAYEC-
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KOTO JINLIA 32 JEMCTBUSI CBOMX CIIyXXalllMX OTBEYAIOIIMM TPeOOBaHN-
SIM CITPaBEJIMBOCTU U 11€J1IeCO00Pa3ZHOCTU».

A.N. Jlo6oaa. [IpaBuio o HABUTALIMOHHON OLIMOKE B MEXIYy-
HapOJHOM Y HallMOHAJbHOM TpaBe // MOCKOBCKMI XypHaJT MeX-
nyHapomHoro rmpasa. — 2000. — Ne 2. — C. 46.

«Mopckoit TpaHCIOPT B OOJIBbIIEH Mepe, YeM KaKOM-Tr00 Ipyroi
BMII TPAHCITOPTA, MUCIIOIB3YETCsI UIST OCYIIECTBICHUS MEXIYyHapOI-
HOIi TOPTOBIIM. DTUM OOBSICHSIETCS, YTO OTHOILICHMS B 00JIaCTH TOP-
TOBOTO MOpEIJIaBaHUsI B OOJIBIIMHCTBE CJIy4yaeB BBIXOASAT 3a PaMKU
OIHOU TPaBOBOI CUCTEMBI, OCJIOXHSIOTCSI MHOCTPAHHBIM 3JIeMEH-
TOM U SIBJISTFOTCSI TIOYBOM IS MHOTOYMCJIEHHBIX M Pa3HOOOPa3HBIX
KOJITU3UI pa3HOHAIIMOHATBHBIX 3aKOHOB».

JLA. JIynu. MexnyHaponHoe yacTHoe npaBo. OcoOeHHast 4acTh.
— M., 1975. — C. 281-282.

KOHTpOJ\bele BOIIPOCHI

1. Yto moHMMaeTCs Mo MEXXIyHapOIHO IIepeBO3KOM ?

2. Kakue Bbl 3HaeTe BUIBI MEXIYHAPOIHBIX IIEPEBO30K?

3. KakoBbI OCHOBHBIE KOJUIM3MOHHBIE IPUBSI3KHU B TIPaBe MEX-
JIYHAPOIHBIX IIEPEBO30K?

4. B yeM 3akimouaeTcss 0COOEHHOCTh MOPCKMX IEPEBO30K?

5. Yto Takoe koHocaMeHT? Kakyio poJib UTpaloT KOHOCAMEHTHI
BO BHEIIIHETOPTOBOM 00OPOTE U B MEXIYHAPOIHKIX ITIepeBO3Kax?

6. Uto Takoe ppaxr?

7. B 4eM COCTOUT OTIMYME MEXIY YapTepoM U (hpaxTom?

8. UTo Takoe yapTepHBIN peiic, U KAKOBO €ro MECTO B CUCTEME
BO3AYIIHOIO TpaHcnopTa?

9. Kak cOOTHOCSATCSI HOPMbI MEXIYHApOAHOTO MOPCKOTO, BO3-
JIyiHoro npaBa 1 HopMmbl MYII o nepeBo3kax?

10. Kakue Bbl 3HaeTe OCHOBHbIE MEXIYHAPOAHBIE aKThl, AC-
CTBYIOIIME B 00JIACTU MEXIYHAPOIHBIX IIEPEBO30K?

3agaun u ynpaxuenus

1. Yto o3HauvaeT ab6peBuartypa CII13? BribepuTe IpaBUIbLHBIN
BapuaHT OTBETa:

a) CrieliMabHOE TOJIOXKEHHE 3aKOHA;

0) coriallieHue 1o IIepeBO3Ke 30J10Ta;

B) CITeIIMaJIbHOE TIPaBO 3aMMCTBOBAaHUSI.
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2. Kakue 13 npuBeIeHHBIX HIDKE XapaKTePUCTUK IIPUCYIII MEXK-
JlyHApOJHbBIM BO3AYIIHBIM ITEPEBO3KAM:

a) OoJiblas JaJIbHOCTh U CKOPOCTh, 1ITpad 3a HECOXPAaHHOCTh
25 CII3 3a 1 kr rpy3a;

0) MaHEeBPEHHOCTb U OBICTPOTA OpraHU3alUu;

B) kHxkKa MJIII, BO3BMOXHOCTb COKpalllaTh IIyTh.

3. Kakoii OTBeT SBJISIETCS MPAaBUJIbHBIM U KaK Ha3bIBAETCH T1e-
PE€BO3Ka, KOraa KaxKIbIi U3 COMEPEBO3YNKOB 3aKJII0OYAET HOBBIN 10~
TOBOP CO CBOMMM YCJIOBUSIMU MEPEBO3KMU:

a) mepeBo3Ka HEIPSIMOTO COOOILIEHNUS;

0) nepeBo3Ka TPAaH3UTHOI'O COODIEHNUS;

B) IlepeoTIIpaBKa.

4. MaiiTe nipaBUJIbHBIN BapMaHT OTBETA Ha BOIIPOC, KaKKe JIbro-
ThI IIpeaocTaBisieT KHKKa M/IT:

a) OCBOOOXIEHUE OT YIJIaTbl BBO3HBIX U BbHIBO3HBIX IMOILIWH
He 0oJjiee YeM B 5-TU cTpaHax;

0) 0cBOOOXIEHNE OT YIUIaThl BBO3HBIX 1 BEIBO3HBIX IMOILIUH U
TaMOXEHHOTO 10CMOTpa He 0oJjiee 4yeM B 4-X CTpaHax;

B) paspelleHue npukpenuth Tadbanuky TIR 1 He ocTaHaBIK-
BaThCsl MO TPEOOBAHUIO COTPYAHUKOB TAMOXKHU.

5. OavH U3 BUIOB MEXAYHAPOIHBIX MEPEBO30K UMEET CJIEAYI0-
LLIME CBOMCTBA: BOBMOXHOCTb MEPEBO3UTH JIFOObIE TPY3bl, OObILIAS
JaJIbHOCTb U CKOPOCTb, PETYJISIPHOCTh MEPEBO30K, 1ITpad 3a HECOX-
panHocTh 17 CI13 3a 1 kxr rpy3a. HazoBute 3TOT BUI MEXKTyHAPOIHBIX
MepeBO30K:

a) MOpcKue;

0) keJ1e3HONOPOXKHBIE;

B) aBTOMOOMJIbHBIE.

6. [aiite nmpaBUIbHbIE OTBEThI HA MIOCTABIEHHBIC BOIIPOCHI, IIPO-
aQHAJIM3UPOBAB CJIEAYIOLIYIO CUTYaLIUIO;

Poccuiickast kommaHus OCyHIECTBJIsIa MEPEBO3KY I'py3a CaMOJIETOM
aBuakommanuu «®@uHH3Ip» B Poccuio. B mexxmyHapoaHoI aBMaHaKIaaHO
aBHMaKOMITaHUU «(DI/IHH3I7Ip>> Obll1a YKazaHa MaccCa NOJYYC€HHOIO K II€pe-
BO3Ke Tpy3a, cocTaistomas 186,6 kr. Ilpu Belmade Tpy3a B aspoOIopTy
«[lynkoBo» (Cankrt-IlerepOypr, Poccust) oHa cocraBuia 180 kr, o uem
CBUIETEIBCTBYET KOMMepUYECKUii akT. Takum obpa3zom, B asporiopte «Ilym-
KOBO» Oblla OOHapyXeHa HemocTaya 6,6 Kr rpy3a. Kak cienyeT u3 KoMm-
MCPYCCKOTO aKTa, yTpaTa 4aCTu rpys3a Ipousollia BCJICACTBUE BETXOCTU
YIaKOBKM, He 00eCcreyrBalolleil COXpaHHOCTY Tpy3a MpU MepeBO3Kax.
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Kakum MexxayHapOIHBIM ITPaBOBBIM aKTOM PETYJIMPYIOTCS BOII-
POCHI OTBETCTBEHHOCTH IIpU TaKoli nepeBo3Ke? B Kakoii cyn 1okeH
OBITh IIPeAbSIBIICH UCK 00 OTBeTCTBeHHOCTU? KaK NO/KeH pa3pelliuTh
crop o HegocTaye cya?

Bonpocer aas o6cy:xaenus na cemunape

1. B yem miposiBiisieTcst criendgrka MeXXIyHapOIHbBIX IIEPEBO30K?

2. KaknMu MeXXIyHapOTHBIMH COTJIAIICHUSIMU PETYTUPYIOTCST
MeXIyHapOmHEIe TepeBo3KN? KaknMu 00beKTUBHBIMU TTPUIMHAMUA
BBI3BAHO MIPUHSATHE JAaHHBIX TOKYMEHTOB?

3. Kaknie HOpMaTUBHBIE aKThl BHYTPEHHETO POCCHIICKOTO 3aK0-
HOIATETLCTBA TIPUHSTHI B COOTBETCTBUM C MEKIYHAPOIHBIMH COTJIa-
meHussMu? Jlaiite OLIEHKY MX IMOJTHOTE M COMEPKAHUIO (COOTBETCTBUIO
MEXKIYHapOITHEIM aKTaM).

4. KaxoBBI ipeieJTbl OTBETCTBEHHOCTH TTEPEBO3UMKA TI0 Pa3JINy-
HBIM BHJIaM TTepeBO30K?

5. Kakwve IpUHIINATIBI OTTpeIeIeHUsS TTIPUMEHUMOTO TIpaBa K JI0-
TrOBOpaM IePeBO3KH CYIIECTBYIOT B POCCUICKOM 3aKOHOIATEIBCTBE?

6. Kak pemaroTcst KOJUIM3MOHHBIE TTPOOIIEMBbI OTHOIIEHHH 10
MOPCKOI TTepeBO3Ke TPY30B B Pa3IMIHEBIX TocygapcTBax? OLeHUTe
KaXXIBI 3 CIIOCOOOB.

7. Kak MOXHO OIpeIeTNTD OHSITHE «MeXXIyHApOIHBIN TTOJIeT
BO3IYITHOTO CYTHa», KOTOPOE COMEPKHUTCS B POCCUIICKOM 3aKOHOIA -
TenbeTBe? Kak peryampyroTcs Takie TOoJIeThl MEXXIYHAPOIHBIM U OTe-
YeCTBEHHBIM TTpaBoM?

OCHOBHbIe INMOHATHA

O aBToMoOMmIbHBIE MIT;

Bo3ayliHble MIT;

rpy3 OOJIBIIION CKOPOCTH;
XKeJie3HoHopoxkHbie MIT;
KOHOCaMEHT;

MapKUpPOBKa Ipy3a;
MexXnyHapoaHbie nepeBo3ku (MII);
mopckue MIT;

HaBUTallMOHHAsI OIIIMOKa;
OTBETCTBEHHOCTb ITEPEBO3UMKA;

OooOoooOoood
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00 nmepeBO3HBIE JOKYMEHTHI;

O mpenes OTBETCTBEHHOCTU;

00 mMpOBO3HBIE IJIATEXKM,

0 creuuanbHoe mpaBo 3auMcTBoBaHus (CI13);
0 cMellaHHOE COOOLLEHHE;

0 TpaMIIOBOE CYdOXOJICTBO;

0 TpaH3uT;

[0 TpaHCIOPTHBIC KOHBEHIIUN;

O ¢dpaxr;

0 4apTepHBbIii peric.
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2.4. MexpyHapoOHble pacyeTbl
N KPEeOUTHble OTHOLWEHUs
B MEXAyHapoAHOM 4YacTHOM npaBe

Ilporpammuas annorauus

BafoTHBIE oTTepani Kak OCHOBA MEXXIYHAPOIHBIX PACYETOB.

BamoTHoe peryavpoBaHue U BaTIOTHBIA KOHTPOJIb B PD. Teky-
e BAJIOTHBIC OTNepallii M OIlepallii, CBSI3aHHbBIC C ABVKEHUEM
Karrtaia. [IpuMeHeHne ITPaBOBBIX KOHCTPYKIINI K BAJTIOTHBIM OITe-
paumsaM. Pors LHB P® B BamoTHBIX omtepalinsx (y9acTre, peryJInupo-
BaHWE, KOHTPOJb).

MexxnyHapomHbBIe KpeANTHEIE OTepallii. Brmbl MeXXayHapoIHO-
ro KpeINTOBaHMS. baHKOBCKIE KOHCOPIIMYMEL.

Toprossle 1 HeTOPTroBbIe pacueThl. OCHOBHEIE Pa3TUIMT MEXKIY
TOPTOBBIMU ¥ HETOPTOBBIMH pacyeTaMH.

MexxnmyHapomHbIe TOPTOBBIE pacueThl. AKKPEIUTUB U €T0 BUIBI.
Mukacco. Bekcenb 11 4eK Kak pacyeTHbIe MHCTPYMEHTBI. MexXmyHa-
POIHBIE KOHBEHLIMH 1O OTAEAbHBIM BUaM TOPTOBBIX PACUETOB.

Oco0eHHOCTH HETOPTOBBIX PACYETOB.

Onopubliii KOHCIIEKT AeKUMH

HcTopuyecku CI0KUIOCH TaK, YTO BAIOTHBIC OTIEPAIIU — 3TO
npenreya 0aHKOBCKUX onepauuii. I[Toautrka rocymapcTBa pakTudec-
KW HAXOIUT BhIpaXXeHHE B BAJIOTHOM 3aKOHOMIATEIbCTBE, HOCSIIEM
Kak nyOJMYHBIN (3allMTa TOCYAapCTBEHHOIO NHTEpeca), TaK U 4acT-
HbII (PBIHOYHBIN) XapakTep (3alluTa KOMMEPUYECKMX NUHTEPECOB, CO-
OTBETCTBHE IIPABOBOI HAJICTPONKU PHIHOYHBIM 3aKOHAM M MEXaHU3-
MaMm). B P® cpenku Kyrumm-npoaakyu MHOCTPAHHOM BaJIFOTHI MOTYT
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OCYILECTBJIITHCSI HEMIOCPEICTBEHHO MEXAY YITOJIHOMOYEHHBIMY OaH-
KaMu, a TakKe Yepe3 BAIIOTHbIE OUPXKU, IEHCTBYIOIIME B MOPSIAKE U
Ha ycloBusix, yctaHaBnuBaeMbix L[b P®. IIb P®, B cBolo ouepens,
B LIEJISIX PETYJIMPOBAaHWS BHYTPEHHETO BAJTIOTHOTO PhIHKA MOXKET YC-
TaHABJIUBATD TP OTKIOHEHHUS Kypca IMOKYNKW MHOCTPaAaHHOM Ba-
JIIOTBI OT Kypca €€ MpoJaxKu, a TakXke MPOBOAUTDH OMePaLMU T10 MO-
KYyMKe U pojaxe MHOCTpaHHOU BamoThl. [ToKymka v rnpoaaxa MHO-
CTpPaHHON BaJlIOTbl, MUHY$ YIIOJTHOMOUYE€HHbIE OaHKM, HE JOIyCKa-
10Tcs. Bee caenku, 3akitoueHHbIe C 1IeJIbI0 HapyIIeHUs YKa3aHHbIX
MOJIOXKCHUI, SIBJISIOTCS HENeHCTBUTEIbHBIMU.

OCHOBHBIM HOPMATUBHBLIM aKToM B PD B maHHOI1 cepe saBs-
ercd 3akoH «O BaJlOTHOM PETYJIMPOBAHUM U BaJTIOTHOM KOHTpPOJE»
oT 1992 roga. JlaHHbII 3aKOH OTpenessieT MPUHLIUITBI OCYILECTBIEHUS
BAJIIOTHBIX onepaiuuii B PP, craryc 1wl B OTHOIIEHUM BIaACHMUS,
TMOJIb30BAHUS Y PACTIOPSKEHMS BATIOTHBIMU LIEHHOCTSIMU, OTBETCTBEH-
HOCTb 32 HapylLIEHUE BAJIIOTHOIO 3aKOHOIATENbCTBA. [leiicTBre 3aKO-
Ha pacrpoCTpaHsIeTCs JIMILb Ha pacyeThl pe3UJACHTOB U HEPE3UIEHTOB
B BasoTe P®, Ha orepaniny ¢ ”HOCTPAaHHOM BaJIOTOM U HE PeTyiu-
pyeT OTHOLIEHWU 1O 3KCIOPTY U UMIOPTY TOBApOB, PabOT, YCIYT.
Cnenyet He CBSI3bIBaTh HApYLLIEHUs JAHHOTO 3aKOHA C MOCEACTBUS -
MU, npeaycMoTpeHHBIMU HopMamu 'K P® o caenkax.

3aKoH JaeT 0a30BbIe IJI PETYJIUPOBAHUS U €NMHbIE IS TTpaK-
TUKM MOHSTUS, CBSI3aHHbBIE C OCYIIECTBIEHWEM BAJIIOTHBIX OIEpaliuid.
«BamoTHble onepanuu» — 3TO 1) onepauuu, CBI3aHHbIE C MIEPEXO-
JIOM MpaBa COOCTBEHHOCTU U UHBIX TTpaB Ha BJIIOTHBIE LIEHHOCTH, B
TOM 4YHCJIe Olepaluu, CBI3aHHbIE C MCIOJb30BAHMEM B KauecTBe
CpeACTBa IjIaTeXa MHOCTPAHHOM BaJIIOThI U TUIATEXXHBIX TOKYMEHTOB
B MHOCTPAHHOI BaylioTe; 2) BBO3 U Iepechlika B PMD, a Takke BHI-
BO3 U TiepechliKa n3 PM® BaTOTHBIX LIEHHOCTE; 3) OCyIIeCTBIEHNE
MEXIYHAPOJHBIX JEHEXHBIX MEPEBOMNOB; 4) pacueTbl MEXIy pe3u-
JIEHTaMU 1 Hepe3nJIeHTaMu B BamoTe Poccuiickoit Menepaunu.

BanoTHbIe oniepaliiy IeJISITCS Ha «TeKYILINEe» U «CBSI3aHHBIE C
IBIDKEHMEM KalUTajla», 4YTO COOTBETCTBYET IBYM Pa3INYHBIM IIPaBO-
BbIM pEXVMaM.

«Texymue BamoTHbIE omepanun» — 1) mepeBonsl B PO u us
P® mHOCTpaHHOI BaIIOTHI ISl OCYILIECTBIICHUS paCYeTOB O3 OTCpOU-
KM IIaTexa Mo 3KCIIOPTY M MMIIOPTY TOBapoB (paboT, yCIyr, pe-
3yJIbTaTOB MHTEJUIEKTYaJIbHOMN AEATEIbHOCTH ), a TaKXKe JIs1 OCylle-
CTBJICHMSI paCYETOB, CBSI3AHHBIX C KPEAUTOBAHUEM DKCIIOPTHO-UM-
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MOPTHBIX OIepaluii Ha cpok He Oosiee 90 mHel; 2) mosydyeHUe U
npenocTaBieHre (PMHAHCOBBIX KPEIUTOB Ha CpoK He Oosee 180 mHeid;
3) nepeBoasl B P® 1 u3 PO 1poLieHTOB, IUBUAECHIOB U UHBIX TOXO-
JIOB MO BKJIaJaM, UHBECTULIUSIM, KPEAUTAM U MPOUYUM OIepaLUsIM,
CBSI3aHHBIM C ABMXKEHUEM KanuTaia; 4) nepeBolibl HETOPTOBOTO Xa-
pakTtepa B P® u u3 PO, Bkouas nepeBoabl CyMM 3apabOTHOI I11a-
Thbl, IEHCUH, AIMMEHTOB, HACJIEICTBA, 4 TAKXKE JPYIUe aHAJIOTUYHbIE
ornepauuu. Texyllre BaJIIOTHbIE ONepalli OCYLIECTBISIOTCS PE3U-
JIeHTaMM 0e3 OrpaHUYEHUIA.

«BaJiloTHBIE ONEpanMK, CBSI3AHHBIE C JBMXKEHHEM KANMTAJAa» —
1) npsiMble MHBECTUILIMU, TO €CTh BIOXEHMSI B YCTABHBIM KammuTas
MPEeanpUsaTUs C LIeJbI0 U3BJIEYEHUS H0XO0Ia U TIOJyYeHUs MpaB Ha
yJyacTue B yIIpaBIeHUU IpeanpusiTueM; 2) nmopTrdeabHble MTHBECTH -
LU, TO €CTh IPHUOOpPETEHUE LIEHHBIX OyMar; 3) IepeBoAbl B OILIATY
MpaBa COOCTBEHHOCTH Ha 3JaHUsl, COOPYKEHUS U NHOE UMYILECTBO,
BKJTIOUAs 3eMJIIO M €€ Heipa, OTHOCMMOE T10 3aKOHOIATebCTBY CTpa-
Hbl €r0 MECTOHAXOXIEHMUSI K HEABUXKMMOMY MMYILIECTBY, a TaKXe
WHBIX MpaB Ha HEABWXUMOCTb; 4) MpeaoCTaBIeHUE U MOJyYeHUE
OTCPOYKHU ILIaTexXa Ha cpok Oosiee 90 1HEN MO SKCMOPTY U UMITOPTY
TOBapoB (paboT, yCIIyT, pe3yJabTaTOB MHTEJJIEKTYyalbHOM €SI TeIbHO-
CcTH); 5) mpeaocTaBlieHue U IMojyyeHue (PMHAHCOBBIX KPEIUTOB Ha
cpok bosiee 180 nHeii. BaqioTHbIe onepaliiy, CBsI3aHHbBIE C JBUXKEHU-
€M KaluTaja, OCYILIEeCTBISIOTCS pe3uIeHTaMH B TTOPSIKE, yCTaHAB-
mmBaemoM LB P®. Kak npaBuio, 3T0 CBSI3aHO C TTOIYYEHUEM COOT-
BETCTBYIOILMX pa3pellieHUI Ha OCYILIECTBJEHWE TOTO U UHOTO «ITOI-
BUIa» BaJllOTHOI onepanuu. Pa3pemenue IIb He TpeOyercs Ha ocy-
LLIECTBJIEHUE CJIEAYIOIIMX ONepaluii (3a UCKITIOUEHUEM aHAIOTMYHBIX
ornepauuii B 6aHKOBCKOI cepe): 1. I1pu 3auncieHun opuandecKum
JIMLIOM-PE3UIEHTOM Ha CBOW BaJlOTHBIM CYET B YIOJHOMOUYEHHOM
0aHKe MHOCTPaHHOM BaJIIOTHI, IIOCTYIIAIONIEH OT Hepe3uAeHTa B OIl-
JIaTy goau (BKjiaga) B yCTaBHOM (CKJIaJIOYHOM) KaIluTalie 3TOro pe-
3ugeHTa. 2. Ipu 3auncieHny pUINYeCKUM JUILIOM-PEe3UIEHTOM Ha
CBOM BaJIIOTHBIN CYET B YIIOJTHOMOUYEHHOM OaHKe MHOCTPaHHOI Ba-
JIIOTBI, TTOCTYTAIOLIEH OT HEPE3UAEHTA MO JOrOBOPY MPOCTOrO TOBA-
puiliecTBa (IOroBOpy O COBMECTHOM AedaTenbHOCTH). 3. [Tpu Bo3Bparte
CPEACTB, paHee MOCTYNUBIIMX OT HEPE3UIEHTA B OTIaTy AOJU (BKJIa-
Jla) B yCTaBHOM (CKJIaA0YHOM) KaIluTaje I0pUANIeCKOro Juia-pe-
3UAEHTA, 10 I0rOBOPY MPOCTOI0 TOBAPUIIECTBA (I0rOBOPY O COBMEC-
THOM IeITeJIbHOCTH ); BO3BPAT OCYIIECTBISIETCS B pyOJIsiX HA CUET He-

—129 —



A.O. HMumakosa

pe3uieHTa, OTKPHITHINA B YIIOJTHOMOUYEHHOM OaHKE B COOTBETCTBUM C
BaJIIOTHBIM 3aKOHOIATeTLCTBOM PD (TociieHee mMo3BoJIsIeT 0TYaCTU
BapbUpOBaTh (GMHAHCOBOE IIAHMPOBAHME B OJIarOIIPUSTHOM PYCJie B
LIeJIIX U30eKaHusl KECTKON OTeUECTBEHHOW BAJIIOTHON CUCTEMBI).

ITokynka u mpogaxka MHOCTPaHHO BamoThl B PM mipousBoadT-
cs1 yepes YIIOJIHOMOUEHHBIE OaHKU. «YTIOJTHOMOUEHHBIM OaHKOM» SIB-
JisieTcs 0aHK WJIM MHOE KPEeIMTHOE YIPEXICHHE, TTOTyIMBIIIee JIv-
teHsuio L1b P® Ha ripoBeneHNe BaTIOTHBIX OIepalnii. 9To 00yCIIOB-
JIEHO TeM, YTO OTePALIMU TOJZKHBI ITPOXOAUTH IT0 OCOOBIM BaTIOTHBIM
cuetam. [IpryeM KOHBEpCHOHHBIE OTePall MOTYT OCYIIECTBIISITHCS B
IBYX peXXHMMax: a) B MHOCTPAHHOI1 BaJIfOTe, KOTA 3TO MPEAMET JIO-
rosopa nocraBku (JI.A. JIyHir'); 6) B pexkuMe BCTPEUHBIX TIJIATEXKEIA.
I1epBrIii U3 peXXMMOB IMIPUMEHUM K CIeIKaM pe3uaeHToB. Bropoit —
K cIejKaM Hepe3uaeHToB. B yactHoctH, B aene bank MopraHa mpo-
B OHOKCHM 6aHka OblIa yCelHo IIpUMeHeHa HopMa paccMar-
pYBaeMOro 3aKOHA O TOM, YTO Hepe3UIEHTHI UMEIOT IIPaBo MPOIaBaTh
1 MIOKYIaTh MHOCTPAHHYIO BAIIOTY 3a BamoTy PP B mopsinke, ycra-
HaBiuBaeMoM LB P®. [TpuHLIMI «BCTPEUHBIX TUIATEXE», TAKUM 00-
pa3oM, IPUMEHSETCS IPU BBIXOAE CAEJIKHU 3a MpeaesIbl TePPUTOPUM
P®, roe enMHCTBEHHBIM IUIATEXXHBIM CPEICTBOM SIBIISIETCS pyOIIh, TO
€CTh B chepe OaHKOBCKMX BaJIOTHBIX OIE€paLIiA.

Kaxk u B mo60oM apyrom rocynapctse, B Poccuu LleHTpanbHbIi
0aHK OIlpeAessieT BATIOTHYIO TTOJIUTUKY, MEXIYHAPOIHBIE CBSI3U U
KOPPECHOHIEHTCKME OTHOIIIEHUS C 3apy0eXHbIMU OaHKaMU, 3aKJIIO-
YaeT COOTBETCTBYIOIIME paboUre COrIalIeHUs 110 KPEeTIUTOBAaHUIO U
pacuetam. LIb P® sgBisieTcss OCHOBHBIM OPraHOM BaJIIOTHOTO PEryJn-
poBanus B Poccuu. ITocaenHuii B ykazaHHOM poJiu ompenessieT cepy
U TIOPSIIOK obpaieHrs B PO MHOCTpaHHOM BaJIIOTHI M LIEHHBIX Oymar
B MHOCTPAHHOH BaJIIOTE; M3IaeT HOPMATUBHbBIC aKThl, 00S3aTeJIbHBIC
K UcrioiHeHUI0 B PD pe3umeHTaMu 1 Hepe3uaeHTaMu; TIPOBOIUT BCe
BMIIBI BATIFOTHBIX OIlepaliuii 1 TaKUM 00pa3oM BIUSIET Ha Kypc pyoJIst
10 OTHOIIEHUIO K MUPOBOM pe3epBHOII Bamotre — ngojuiapy CIIA;
yCTaHABJIMBAET MpaBUJIa TPOBEACHUS Pe3UICHTAMM U Hepe3UIeHTaMK
B P® onepanuii ¢ ”THOCTpaHHOM BaJIOTO U LICHHLIMU OyMaramu B
WHOCTPaHHOM BaJIIOTe, a TAaKXKe MpaBWIa MPOBEISHUS Hepe3nuaeHTa -

UJILA. Jlyau. JleHbr1 U AeHeXHbIe 00s13aTeIbCTBA B I'PaXKIaHCKOM
npase. — M., 2000.
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MU B PD omnepanuii ¢ Bamoroit PO u 1ieHHbIMU OyMaraMu B BaJIIOTe
P®; yctanaBnMBaeT OpsIIOK 00S13aTEILHOTO IIEPEBOa, BBO3a U Tie-
pecbuiky B PP MHOCTpaHHOM BaIOTHI M LICHHBIX OyMar B MTHOCTPaH-
HOI BaJIIOTe, TIPUHAIJIEXKAIINX pe3UIeHTaM, a TaKXKe ClyJau 1 yCIJIo-
BUSI OTKPBITUS PE3UICHTAMU CYETOB B MHOCTPAHHOM BaIIOTe B OaH-
Kax 3a npenenamu PO u ap.

IIb P® gaBngercsd 0OCHOBHBIM OPraHOM BaJIFOTHOTO KOHTPOJIS.
CerogHs Gnaromapsi 3aKOHY CO3[aH pexXXUM, KOra IMOCAeIHIE OCY-
IIECTBIISTIOT KOHTPOJIb B paMKax CBOETO CTaTyca, a IPOBepsieMbIE BITpaBe
00>xaioBaTh UX IEWCTBYSI.

Bce BamoTHBIE onepaiiuy ¢ 5KOHOMUYECKOM TOUKH 3peHUS Je-
JISITCSL HA Kpedumubie U pacyemtsvle. PacdeTHble — YUCTHIC TIIATEXKU
WA BEKCEJIbHbIE KOMMEpUYECKNe KPEIUThI, KaK MPaBUJIO, aKIIeIIT-
Hble. KpeauTHble — 3TO MPOLIEHTHBIE (KaK MpaBWIO) 3aiiMbl B Ba-
JIIOTHBIX IIEHHOCTSIX. Kak yKa3sIBasoch paHee, BAIIOTHBIE OIepaliviu
MOTYT OCYILIECTBIISITBCS U B KAUECTBE 00eCIIeYeHMST BCTPEYHBIX OTIe-
pauuii. Onepauuy MOTYT ObITh TOPTOBBIMU — T10 BHEIIIHETOPTOBbIM
cIeNKaM U HEeTOPTOBBIMU — IO OOCITY>KMBAaHUIO HEKOMMEPUYECKUX
MOTpeOHOCTEM rpaxaaH ¥ MeXKAYHApPOIHBIX opraHu3anuii. ToproBbie
orepalyy MOTYT KJIaCCU(MDUIIMPOBATHCS COINIACHO OaHKOBCKOI OrIe-
paluu, KOTopoit TociaenHue oocaykuBaroTcs. CyIIeCTBYIOT U «IUC-
ThIe» BAJIIOTHBIE OIepallui — KYILISI-TIpoJaXa BaJlOThl, BaIOTHBIC
dopsapabl! 1 prroUEepCHIZ.

KpenuroBanue cerogHsi BBIXOOUT Ha IMIEPBOE MECTO CPEIU TIPO-
YUX BaJTIOTHBIX OIepalvii, U TIpeXIe BCEro, 3TO KPENUTOBaHME, CBSI-
3aHHOE C IBIDKEHUEM KamuTaja. MHOTHe pacueThl TakKe I10 CYTU
CBOE MPECTaBISIOT KPEAUTOBAHWE — 3TO aKILENTHBINA KPeaIuT TIpU
MEXIYHAPOIHOM ITOCTABKE.

! @opBapa — B3aMMHAas Mepenayua npaB U 00sI3aHHOCTEM B OTHOLLIE-
HUU peajbHOTo TOBapa ¢ OTCPOYEHHBIM CPOKOM MOCTABKH WJIU JOTOBOD O
B3aMMHON Tiepenaye MpaB U 00SI3aHHOCTEN B OTHOIIEHUM PEaTbHOTO TO-
Bapa ¢ OTCPOYEHHBIM CPOKOM MOCTaBKU. PacueTHslit (hopBapm — JOTOBOP
KYTUTA-TIPOIaX WHOCTPAHHOM BaJIOTBI C OTCPOUYKON WCITOTHEHUS, TIO0
IIeHe paBHOU KypcCy BaJIOThl Ha I€Hb MCIIOJHEHUS.

2 dplouepc — caenka Io MOKYIKe MpaBa Ha COBEpLIeHUE IIaBHOMI
(6a30B0OI1) CIENKU B JaJbHEHMIIIEM Ha OIpPENeICHHBIX YCIOBUSIX.
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Kpenut 6biBaeT TOBapHBIM U AeHEKHBIM. I1oa TOBapHEIM Kpe-
JIIUTOM TOHMMAaeTCs Mepeaadya ToBapa ¢ OTCPOUKON I1aTexa U Hauuc-
JIECHUEM TPOLIEHTOB Ha Oyayluii Tuiatex. JleHexXHbIA KpeauT — 3aeM
JIEHET Mo/l KOHKPETHYIO CAEJIKY WU MPOCTO Mo obecrieueHre aubo
psn 3aiimoB. Hamnyuinmii akTuB 0aHKOB — OHKOJIbHBIN KpeauT. Ho
3TO AJOCTATOYHO OPAMHAPHbIE KPEAUTHBIE MHCTUTYThI, BHIOOP KOTO-
PBIX 0OYCIOBIEH KOHKPETHOU PHIHOUHOM CUTyallMel, CTEIEHBIO 10-
BepUS K KJIMEHTY CO CTOPOHBI OaHKa, BLICTABJIEHHBIM O0ECIIEYEHUEM.

MHoii cayyait — KpyIHble B MEXXAYHAPOJIHOM MacIlITa0e 3K0-
HoMMYeckue (IJ100aJIbHbIe) IPOEKTHL. 31eCh HEOOXOAUMO pacIiipee-
JIEHWE PUCKOB MEXIy HECKOJIbKUMU OAHKAMM, a TAKXE CTPAXOBBIX
PUCKOB U TECHAS CBS3b C «TEXHUUYECKMMMW» UCTIOJTHUTESIMU TTPOEKTA.
B aTux Lensix co3gamTces KOHCOPLUYMBbI, a (popMa ydacTusi 0aHKOB B
TaKUX CJyJasiX Ha3bIBAeTCs KOHCOPLIMYMHBIM KpeIUTOBaHWEM. To ecThb
0aHKM, BXOASIIME B KOHCOPLIMYM, AAIOT 3a€MILIMKY KOHCOJIUAMUPO-
BaHHbIN KpeAuT. YCIOBUS TAKOTO IOrOBOpa CaMbIM TIIATEIbHBIM 00-
pa3oM IpopabaThIBalOTCs, U CTOPOH B JaHHOM Aorosope — ase! ITpu-
YeM B 3TOM Xe «KPEeIUTHOM» IOTOBOpPE, HAPSIIY C COOCTBEHHO 3aii-
MOM, TIPOUCXOAUT 3aKperyieHMe CO3JaHNsl KOHCOPLIMyMa, €ro ToIl-
MEHEIKMEHTA, TO €CTh 00beAMHEHNE BOJIb 1 Y4acTus1 0aHKOB. B mpak-
TUKE OAHKU CChLIAIOTCS, KaK MpaBUJIO, Ha CTaTYTHOE U MPeLEeAeHT-
Hoe GaHKOBCKOe TpaBo 1tata Heto-Mopk min Ha 6puraHckoe GaH-
KOBCKOE€ IMPaBO KaK CaMble pa3yMHbI€ U pa3paboTaHHbIE.

HenocpencTBeHHO pacyeThl (IUIaTeXKK) PEryIUpyIOTCsl COOTBET-
CTBYIOILIMMU TTOJOKEHUSIMU BHELLTHETOPTOBBIX KOHTPAKTOB U JOJIKHbI
BBIOMPATHCS CTOPOHAMM COO0pa3HO KOHKpeTHOM cuTyaumu. IIpexae Bcero
9T0 (popMa pacyeToB, BallIOTa, BCE CBA3aHHBIE C TUM OAHKOBCKUE
orepaiuu, 31ech TAKXXe BO3MOXHa CBOSI KOJIJTM3UOHHAs MPYBSI3Ka.

PacueTsl cerogHsi Mpou3BOASATCS MepeBOIaMU, 1O aKKPEAUTU-
BY, B OPSIIKE MHKACCO, BEKCEIIMU (KOMMEPUYECKUMU) U YEKaAMU.
MexayHapoaHbIe pacyeThl 10 KOMMEPUYECKHUM OTepalysiM Mporu3Bo-
JISITCS IPEUMYILIECTBEHHO B CBOOOIHO KOHBEPTUPYEMOI BaIIOTE, a
TakXKe B OTHEJIbHBIX CydyasiXx B 3aMKHYTO MHOCTPaHHOU BajloTe U
pacyeTHOM BaJIIOTE€ KJIMPUHIOBBIX CYETOB B COOTBETCTBUU C YCIIOBUSI-
MM MEXTOCYIapCTBEHHbBIX IOTOBOPOB 1 MEXOAHKOBCKMX COIIALLIEHUH.
Br100p KOHKpeTHO (DOPMEBI, B KOTOPOI1 OYAyT OCYILIECTBISTHCS pac-
YEThbl [0 BHEIITHETOPIrOBOMY KOHTPAKTY, OTIPEAEJISIETCS MO coralle-
HUIO CTOPOH M (PUKCUpPYETCS B YCIOBUSIX KOHTPAKTA.
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Ceronns B P®, kpome 'K P® u HopMmaTuBHBIX akToB LB,
aKKpEIUTHUB U MHKACCO HE PETYIMPYIOTCS MEXKIyHAPOIHBIMU aKTaMM.
CyuecTByronye «YHu(pUIMPOBaHHEIE IIpaBuja 110 MHKACCO», pa3pa-
OoTaHHBIE U yTBepXkaeHHbIe MexmyHapoaHoil Toprosoii IlanaToii 3a
Ne 522 B pepakuum 1995 r., u «YHUPULUMPOBAHHBIE TTpaBUjIa U OObI-
yau Ul JOKYMEHTapHbIX aKKpeauTuBoB» MTII ceromHss HOCSAT peKo-
MeHIaTenabHbIl XapakTep, XoTsd B CCCP oHu Obu1x 00s13aTeIbHEL 110
pelleHNIO TOTAAIIHEr0 MOHOMoNIMcTa — BHelToproaHka.

HMTtak, akKpeaAuTHB, MCIOJIb3yEeMbI B pacueTax Mo BHELIHETOP-
TOBBIM CHIEeJIKaM, He3aBMCHUMO OT TOTO, KaK OH Ha3BaH MM 0003Ha-
YeH («IOKYMEHTAPHBIN aKKPEAUTUB», «AKKPEAUTUB», «AKKPEAUTHUB-
HOE MMUChMO» U T. I1.), IIPEACTaBISIET COOOM OMHOCTOPOHHEE, YCIOB-
HOe JeHEeXXKHOe 00s13aTeJIbCTBO 0aHKa, BhIAaBaeMOe MM IO IIopyde-
HUIO KJIMEeHTa-IIpUKa3oaaTessl akKpeTuTrBa (MMIIopTepa) B IOJIb3Y
€ro KOHTpareHTa o KOHTPakTy 0eHedulimapa (3kcrnoprepa), no Ko-
TOpOMY 0aHK, OTKPBIBIIMI aKKpeaAUTUB (O0aHK-3MUTEHT), JOJIKEH
pou3BecTu OeHeulmapy miaTex (HeMeIJIeHHO WX C paCCPOUYKOiL)
WIN aKLeNTOBaTh TPaTThl OeHedULIMapa U OIJIATUTh UX B CPOK JIMOO
YIOJIHOMOYUTD APYroi 0aHK MPOU3BECTU TAKUE TUIATEXKU, aKLETT
WY HEeTOIIMALIMIO TpaTT ObeHeduImapa Impy yCJIOBUHU TIPEACTABICHUS
UM TOKYMEHTOB, IPEIYCMOTPEHHBIX B aKKPEIUTUBE, Y TIPU BHITION -
HEHUU IPYTUX YCIOBUI aKKpeAUTHBA. AKKPEIUTHB 110 CBOEH IIPUPO-
Jie IIpeCTaBJIsIeT COO0O0M CAEIKY, 000COOIEHHYIO OT JOr0BOpa KyILIn-
MPOAAXH WX MHOTO TOTOBOpa, Ha KOTOPOM OH MOXKET OBITh OCHO-
BaH, M OAHKU HU B KOeil Mepe He CBSI3aHbl YCIOBUSIMU TaKUX JOTO-
BopoB. BmecTe ¢ TeM, aKKpeIUTHUB OTKPhIBAeTCsI OAHKOM Ha OCHOBA-
HUY MHCTPYKLIMI UMIopTepa (IIpruKazonaress), KOTOPbIe COCTABIIS -
I0TCSl B COOTBETCTBMU C YCIOBUSIMM KOHTpaKTa. B cBA3M ¢ 3TUM B
KOHTpaKTe ¢ HEOOXOAUMOM MOJTHOTOM U YETKOCThIO TOJIKHBI OBITh
oIpenesieHbl BCe OCHOBHBIE YCIOBUS OYIyIIeTo aKKpeIUuTHBa: BUI
aKKpenuTuna (mpancgepabenvruiii, C TOATBEPKIASHUEM WU 0€3 IO -
TBEPXKIEHMS IPYTUM OAaHKOM), HAMMEHOBaHUe OaHKa-3MUTEHTa, Hau-
MEHOBaHME aBU3YIOIIETO 1 UCIIOHSIONIEro OaHKa, CyMMa aKKpeau-
THBA, CIIOCO0 pean3alii aKKpPeAUTHBA, IIepeueHb JOKYMEHTOB, TIPe-
CTaBJIsIeMbIX OeHe(pULIMApOM, U UX XapaKTepUCTUKA, CPOKU IS TIpei-
CTaBJIEHUsI TOKYMEHTOB, CPOKM OTIPY3KM, YCJIOBUS CTPAXOBAHMUS,
yIUIaThl (ppaxTa, 0aHKOBCKOI KOMUCCUU. AKKPEIUTUB MOXKET OBIThH
nepeBoAHbIM (TpaHcgepadbeabHbiM). I1o TpaHchepaberbHOMY akKKpe-
JIUTUBY OeHepuLIrapy IpeaoCcTaB/IsIeTCs IIpaBo AaBaTh OaHKY, IIPOU3-
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BOJSIIEMY OIIATY WIM aKLENT, Uiu JIo6oMy 6aHKY, YITOJTHOMOYEH-
HOMY HErouuupoBaTh, YKa3aHUE O TOM, UTO aKKPEIAUTUBOM MOTYT
MOJIb30BAThCS MOJHOCTBHIO WJIM YACTUYHO OJHO UJIM HECKOJIBKO JpY-
rux Jui (BTopblie OeHeduLmapbl). AKKpeIUTUB MOXKET OBITh IIepeBe-
JIeH, €CJI1 OH IIpsIMO 0003HaYeH 0aHKOM-3MUTEHTOM KaK «IIe€PeBOJI-
HbI» («TpaHCcpepabeabHbIN»). AKKPeIUTHUB MOXET ObITh pEBOJIbBEP-
HbIM. ITo TaKOMy aKKpeauTHUBY MO MEpPE €ro UCMOJIb30BaHUS (BBIII-
JIaT) CyMMa akKKpeauTuBa (KBOTa) aBTOMAaTUYE€CKM BOCCTaHABIMBa-
€TCs MOCJIe KaXA0U BBIIJIAThI 0 aKKPEAUTUBY, B IIpeAeiaX yCTaHOB-
JIEHHO# 00llleli CyMMBbI IUMUTA U CPOKa ISl TIPEACTaBICHUS TOKY-
MEHTOB I10 aKKPEJAUTUBY, €CJIM NHOE HE TIPEAYCMOTPEHO YCIOBUSIMU
aKKpeauTvBa. B 3aBUCMMOCTH OT BUJA PEBOJILBEPHOTO aKKPEAUTUBA B
HEM MOXET ObITh yKa3aH CPOK MJISI UCITOJb30BaHUS KBOTHI (T1aTeX
pa3 B Mec4ll, B KBapTai).

HMukacco — pacyeTHasi 6aHKOBCKasl orepauusi, Ipu KOTOpOi
0aHK-pEeMUTEHT, AEWUCTBYIOLIUIA B CTPOrOM COOTBETCTBUM C UHCT-
PYKLMSIMU CBOEIrO KJIMEHTa (IOBEpUTEIsl), IIPMHUMAET Ha ce0s1 00s1-
3aTeJIbCTBO OCYILIECTBUTD OTNEpaLMU C MPeACTaBIeHHBIMU JOBEPUTE-
JIeM IOKyMEHTaMU B LIeJISIX OJIyYeHMSI OT IIaTeJbIMKa (MUMIIOpTe-
pa) akienTa W/WIM IjiaTexa, JU00 BBIIAYM KOMMEPUYECKUX TOKY-
MEHTOB IIPOTUB aKIIeITa 1/WIK TuIaTexa, JM00 BbIIauu TOKYMEHTOB
Ha UHBIX YCJIOBUSX, B 3aBUCUMOCTHU OT Cllyyas.

PaccMoTpuM OT/IMUHBIE OT COOCTBEHHO ILIATEXEW MHCTUTYTHI.
Bekceab — 1OKYMEHT, COCTaBJIEHHBI MO YCTAHOBJEHHOW 3aKOHOM
¢dopMe 1 comepxKallnii 6e3ycIOBHOE aOCTpaKTHOE IeHEeXXHOe 00s13a-
TEJILCTBO; LIEHHas Oymara; pa3HOBUIHOCTb KPEAUTHBIX AeHeT. Pasznu-
4aloT BeKCeJib MPOCTOil U nepeBoaHbIN. IIpocToii Bekceb peacTaB-
JIsIeT co00Ii HUYeM He 00YCIOBJIEHHOE 00s13aTeIbCTBO BeKCeIeaaTe s
VIJIATUTh MO HACTYIUIEHUN CPOKa OTPEeIeIEHHYIO0 CyMMY JAEHET Aep-
kateso. IlepeBoanblii BeKcenb (TpaTTa) COAEPKUT MMCbMEHHBIN MPUKa3
BeKkcesenaTess (TpaccaHTa), alpeCOBaHHBIN IIaTeIbILIUKY (Tpacca-
Ty), 00 yruiaTe yKa3aHHOW B BEKCEJie CyMMBI I€HEr TPEThbeMY JIUILY
— nepxkaTeso BeKcess (peMUTeHTy). TpaccaT CTAaHOBUTCS TOJDKHM-
KOM TI0 BEKCEJII0 TOJIbKO TMOCJIe TOro, KaK aKIeNTUPYeT BeKCeNb, TO
€CTh COIJIaCUTCS Ha €ro orviaTy, OCTaBMB Ha HEM CBOIO MOMAMNUCH
(aKLIenTUPOBAaHHBIN BeKcesb). CerogHs B MEXIyHAPOIHOM MPaKTUKE
— 3TO OIHO U3 HauboJiee pPacIpoOCTPAaHEHHBIX CPENCTB IIaTexa.
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AKIIeNITaHT MEPEBOJHOIO BEKCEJIS, TaK Xe, KaK BeKceyeaaresb
MPOCTOTO BEKCEJIS, SIBJISIETCS IIaBHBIM BEKCEJIbHBIM JTOJDKHUKOM, OH
HECET OTBETCTBEHHOCTb 3a OIJIaTy BEKCEJIsl B YyCTAaHOBJIEHHBIN CPOK.

dopMa BeKcesl, MOPSIOK ero BRICTaBICHUS, OILIATHI, 00pa-
LLIEHUS, TIpaBa U 00S1I3aHHOCTU CTOPOH U BCE MHbIE BEKCEJbHbIE OT-
HOIIEHUS peTyaupyroTcsd 3akoHoM 1997 roga «O npocToM nepeBo/i-
HOM BeKceJie», KOTOPBIM MpeAcTaBisieT COO0M MHTEPHOISLIMIO TeKCTa
IMonoxeHnus o nepeBogHoM u TpoctoM Bekceae B CCCP or 1937
roja, KOTopoe B CBOIO o4yepeb JaXe 10 TEKCTY IoBTopsieT EnnHo00-
pa3HbINA BEKCEIbHBIN 3aKOH, YTBEpKIeHHbIN 2KeHeBCKOl KOHBEHILIM-
eii 1930 rona. KosnsroHHbIE BOIIPOCHI pelaoTcst ZKeHeBCKOW KOH-
BeH1mel 1936 roga, yuacTHuleir KoTopoii sBisieTcss PD kak rpeem-
Huk CCCP.

Bexkcenp — cTporo dhopmManbHBINM JOKYMEHT: OTCYTCTBUE JIFOOO-
ro U3 00s3aTeNbHbIX PEKBU3UTOB, MPEAYCMOTPEHHBIX BEKCEIbHBIM
3aKOHOM, JIMIIIAET €T0 CHIIBI BeKcest. @opMa BeKCceIsT OnpenessieTcsT
10 3aKOHY CTPaHbl, IJIe OH ObLT BBIMKCAH.

Bekcenr — 0e3yclioBHOE IeHEeXHOe 00s13aTeIbCTBO, TaK KakK
MpUKa3 TpaccaHTa NEPEBOJHOTO BEKCeEJIS U 00513aTeIbCTBO BEKCee-
Jlatelisi IpOCTOro BeKCessl HE MOTYT ObITh OrpaHUYE€Hbl HUKAKWMU
ycnoBusIMU. BekcenbHOE 00513aTeJIbCTBO HOCUT a0OCTPaKTHBIM Xapak-
Tep: B TEKCTE BEKCEJIS HE IOMYCKAIOTCS HUKaKUE CChUIKM Ha OCHOBa-
HU ero Belnauu. JJoOpocoBeCTHOMY JepKaTesio BeKces, Kak mpa-
BUJIO, HE MOTYT OBITb MPOTUBOMNOCTABIEHbI BbIpaXkK€HHS, BHITEKAIO-
LLIME U3 TOTO 10roBopa (CAEAKH), KOTOPBIA JEXUT B OCHOBE BblAa4Yu
WJIU MEePeyCTYyNKU BeKCcessl. DTU KauyecTBa IUII0C ero MHOTO(GYHKIIUO-
HaJIbHOCTh YPE3BbIYAAHO TTOBBILLIAIOT ITPUBJIEKATEIbHOCTb BEKCENS Kak
cpeactBa pacyeToB. IIpeaMeToM BeKCelbHOro 00513aTeIbCTBA MOTYT
OBITh TOJBKO AeHBIU. Bekcenb Kak lieHHass Oymara sl €ro oIjiaThl
JIOJIKEH OBbITh MPEIbIBIEH B MECTE TLJIaTeXa IUIATeNbIIUKY WIN Tpe-
TheMY JIUILYy, KOTOPOMY MOPYUYEHO OIJIaTUTh BeKceab. Haanexaias
oriaTta BEKCeJisl B yCTAHOBJIEHHBIM CPOK IoraliaeT Bce BeKCEIbHbIE
o0s13arenbeTBa. B cilydae oTkasza OT riaTexa BeKcesenepKareib MOXET
MPEObSIBUTD B Cy[IEe MPSIMO UCK K aKLENTY (BEKCEIEAECPXKATENIO 110
MPOCTOMY BeKceJi0). BekcenbHbIM 3aKOHOIATEIbCTBOM MOYTH BCEX
rocyaapcTB MPeAYCMOTPEHbBI 0COObIE CPOKM MCKOBOM JaBHOCTU JJIS
B3bICKaHMSI BEKCEJIbHbBIX 3aI0JDKEHHOCTEM.

Bekcensi, ocHOBBIBAIOIIMECS HA YKa3aHHbBIX PEAIbHBIX CEIKAX,
OTJIMYAIOT OT TaK HA3BIBAEMBIX «IPYXKECKHMX» WA «OPOH30BBIX» BEK-
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ceJieii, He MMEIOIIMX TOBAPHOTO MOKPHITHS U B3aUMHO BBICTaBIISIE -
MBIX IPYT Ha Ipyra C LeJbI0 MOIYYSHMS 0 HUM 0aHKOBCKUX CCYI.
Bekcenst, ocHOBaHHBIE HAa TOPTOBBIX CACJIKAX, HOCSIT Ha3BaHUE KOM-
mepueckux. Takue BeKCeIsI, €CTM OHM OTBEYAIOT OIpeneIeHHBIM Tpe-
0oBaHMAM (SIBJISIIOTCSI KpaTKOCPOUHBIMU, C ABYMSI 1 00JIee TTOAITICS -
MU), MOTYT IIpUHUMAThCS OaHKaMU K y4eTy MJIM B 3aJIor Kak obec-
TeYeHNUe MPEIOCTABISIEMBIX KIIMEHTAaM CCYII; OTlepalliOHHBIE BO3MOX-
HOCTHU TaKoTro Bekcesl Beauku. KomMmepuyeckue O0aHKM MOTYT Iepe-
YUUTHIBATh KPATKOCPOUYHBIE BEKCENS B LIEHTPAILHBIX OaHKaX, Ha OC-
HOBAHUM YeTo U QOpMUPYETCs yUeTHasl CTaBKa.

B psine cTpaH BekceabHOe oOpallleHrue UMeeT CBOM OCOOEHHOC-
TH ¥ OPUTUHAJIbHBIE MHCTUTYTHL. Tak, K MpuMepy, rpanidiOHHbIe THA
— IPEeAyCMOTPEHHBIE BEKCEIbHBIM 3aKOHOAATEIbCTBOM JIbIOTHHIE
IHU, Ha KOTOpBIC YIJUHSIETCS CPOK IUIaTexXa, 0003HAYeHHBIN Ha
Bekcesie. Hampumep, aHTIMIICKMM 3aKOHOIATEILCTBOM YCTAHOBJIE -
HBI 3 TPallMOHHBIX JHS, TO €CTh BEKCEIb MOXET ObITh OTIPUXOAOBAH
JIVIIIL Yepe3 TPU JHS 10 UCTEYEHUH ero cpokKa. B cTpanax, rue neii-
cTByeT XKeHeBcKkast BekceabHasd KoHBeHIMs 1930 r., rpaliluoHHbIE
JTHU HE TIPUMEHSIOTCS.

B cBoe Bpems ITonoxeHue o yekax, yreepxiaeHHoe IToctaHoB-
neHueM BC P® or 13 deBpansg 1992 r., comepxano B cratbe 32
KOJUTU3UOHHYIO HOPMY O TOM, YTO YeKH, BbIIAHHBIC 3a TPaHUIIEH
PO c nmaTexkoMm Ha ee TEPPUTOPUH, TOJKHBI COOTBETCTBOBATD TPE-
0OBaHUSAM POCCHUIICKOTO 3aKOHOIATEILCTBA, a Y€K, BbIMAHHBIM Ha
tepputopun P® ¢ miaTexxoMm 3a rpaHULIei, JOJKEH OTBeYaTh Tpebo-
BaHMSIM 3aKOHOJATEILCTBA rocyaapcTBa Imo MecTy uiarexa. Ho dgene-
paJbHBIM 3aKOHOM OT 26 stHBaps 1996 r. No 15-®3 IlonoxeHue o
yeKax ObIIO MPU3HAHO yTpaTUBIIMM cuiy ¢ 1 maprta 1996 r. B Hacro-
s11ee BpeMs BOIIPOC pacueToOB YeKaMU peTyaupyeTrcs I pakaaHcKuM
kopekcoM P®. To ecTh crieniuaibHOIM KOJUIM3UOHHOM HOPMBI HE CY-
IIECTBYET, HO, TyMaeTCsI, TOIMMYCTUMO MPUMEHUTb B TAaHHOM CJIyyae
cratbio 166 OcHoB 1991 roma, rme B 4aCTHOCTHM CKa3aHO, YTO «K
MpaBaM M 00SI3aHHOCTSIM IO IOTOBOpaM, He TepeYnCIeHHBIM B ITyH-
Ktax 1-4 crateu 166 OCHOB, IPUMEHSETCS MPABO CTPAHbI, TAE y4-
peXaeHa, UMeeT MEeCTO JKUTEJIbCTBA MM OCHOBHOE MECTO AeSITeTbHO-
CTU CTOPOHA, KOTOPAs OCYIIIECTBIISIET UCITOTHEHNE, MMEIOIIee pellia-
[olliee 3HAUYEeHHE TS COAepKaHMSI TAKOTO TOoroBopa». To ecThb aJomyc-
THMO OTIPENEISATh IIPABO IO MECTY TPENIIOIaraeMoro Iiartexa.
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HanomHuM, 4yTO YeKoM MpU3HaeTCcs LieHHas Oymara, coaepxa-
1asi HU4eM He OOYCJIOBJIEHHOE pacropsiKeHUe YeKomaTessl OaHKy
MPOM3BECTH TUIATEX YKa3aHHOM B HEM CYMMBI YeKoaepkaTesto. B ka-
YeCTBE TUIATEIIBIIMKA 10 YeKY MOXET OBITh yKa3aH TOJbKO OaHK, Iie
YeKoJaTe b MMEET CPEICTBA, KOTOPHIMU OH BITPaBE PacIopsKaThCs
IyTeM BBICTaBJICHUsI YeKOB. BbImaua yeka He ToraiiaeT IeHeKHOTO
00s13aTeIbCTBA, BO MCHOJIHEHME KOToporo oH BelaaH. ITonoxenus I'K
P® cxoxu no cogepxkanuio ¢ EquHBIM yekoBbIM 3akoHOM (EY3),
KOTOPBIH SIBJIsAeTCS MpriokeHneM I Kk ZKeHeBCKoit KOHBEHIINH, YC-
TaHaBnuBalolleir EnnHoo6pa3Hblil 3aKoH o uekax 1931 r. MuTepec-
HBIM SIBJISICTCS IIOJIOXKEHUE CTaThy 36 3TOro 3akoHa. B Heil ykazaHO
caenymoiee: «Ecim yek BeIMMCaH B BATIOTE, HE UMEIOIIEH XOXIEHUS
B MeCTe IUIaTexka, TO CyMMa €ro MOXeT OBITh yIUIaueHa B Ipeaeiax
CpoKa TSI IPeabsABISHNS YeKa B MECTHOM BaJIIOTe 110 KypCy Ha JeHb
HacCTyIUIeHMs cpoka ruiaTexka. Eciu maTex He ObLT OCYILECTBIEH 110
MIPEIBbSIBICHUM, TO AepKaTeIb MOXKET IO CBOEMY YCMOTPEHUIO TTOTpe-
0oBaTh, YTOOLI CyMMa YeKa ObLjIa BhIILIaYeHa B MECTHOI BaJIlOTE 11O
Kypcy 1100 Ha IeHb HACTYIUIEHUS CPOKa IulaTexa, JIM0O Ha JIeHb
mwiarexar». Kypc MHOCTpaHHOI BaIIOTHI OIIPEAEIsSIeTCsl COIJIACHO OOBIK-
HOBEHMSIM, ICHCTBYIOIIMM B MecTe Iuiarexka. OgHaKo YyeKomaTellb
MOXKET OO0YCJIOBUTD, YTO TTOAJIeXKAIIAs TIIATeXy CyMMa OyIeT NCUHC-
JIeHa TI0 Kypcy, 0003HAaYeHHOMY B UeKe. YKa3aHHBIC BBIIIIE ITpaBUja
He MPUMEHSIOTCS B CIydae, KOrma YeKoaaTe b 00yCI0BMII, UTO TIjIa-
TeX IHOJIKEH OBITH COBEPIIEH B OIpEeAcICHHOM yKa3aHHON B YeKe
BajoTe (OoroBopka 3(@eKTUBHOIO MjaTexa B KaKOM-JIM00 MHOCT-
paHHoI1 BamoTe). Eciu cymma yeka o003HaueHa B BajlloTe, MMEIolLei
B CTpaHe BBIIAYM U B CTpaHe TjIaTexka OMMHAKOBOe HAaMMEHOBaHUE,
HO pa3HbBIi Kypc, IIPEAroiaraeTcs, YTo MMejach B BUAY CChUIKA Ha
BaJIIOTY MecTa ruiarexa. K coXaleHuo, JaHHBII 3aKOH He MMEET B
PO opuamyeckoit cwiIbl, U 1axe B Cydae CChIJIKM Ha HETO B KOH-
TpakTe BPSI JIU 3T HOPMBI OYIYT IPUMEHSTHCS, TOCKOJBbKY MOXKET
OBITH 3asIBIICHO WX IIPOTUBOPEYHE ITyOJIMIHOMY MOPSIIKY WY MUMIIe-
paTMBHBIM HOpMaM BaJIIOTHOTO 3aKOHOoHaTenbcTBa. [locnentee Tpedy-
eT 00s13aTeIbHOM KOHBepcuM B pyoiu. IlpumeHeHne 2KeHeBCKOiA KOH-
BEHIIMU BO3MOXHO, OHAKO, 32 pyOexkoM.

ITon HeTOproBLIMH pacyeTamMm MOHMMAIOTCS ONepaluy Mo 06-
CIIYKMBaHUIO HEKOMMEPUYECKUX TTOTPEOHOCTEH IrpaskaaH M MEXKIyHa-
POIHBIX opraHm3anuit. K HUM mpuMeHsIeTcsl pesKM BaJIIOTHBIX OIle-
paluii, 0 KOTOPBIX TOBOPUJIOCH paHee, B 3aBUCHMOCTH OT BHIIA pac-
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YeTOB, BUIA OMEpalli, OT TOTO, PE3UIECHT WM HEPe3UIeHT yda-
CTBYIOT B pacueTax. Kak mpaBwiIo, 3TO pacueThl 10 3apIuiaTe, aiu-
MEHTaM, HacJIeMOBaHUIO, 32 OOyYeHHE, TT0 IEHCUOHHOMY U HTHOMY
COIIMATBbHOMY 00€CTIeUeHUIO, pACYeThl B paMKax TyMaHUTApHBIX MUC-
cuit. Takue pacyeTsl IIPOM3BOASTCS B HATMYHON M Oe3HATMYHO op-
Max. OcoGeHHO MHTEPECHBI TUTATEXXU CO CIell-Kap/l CYeTOB WU TIpU
MOMOILU TIJIACTUKOBBIX J€0ETOBBIX JIMOO KPEAUTHBIX KapT IJ100asb-
HBIX IUIaTeXHbIX cucTeM TuIa «VISA» u «Master Card», KoTopbie He
TIEKJIapUpPYyIOTCs TP NiepecedeHru TpaHull. laxe pybieBoe comepxka-
HHUE cYeTa MOXET 3a pyOexKoM MPOUTHU KOHBEPCUIO B HEOOXOIMMYIO
TBEPAYIO BaIIOTYy 110 TeKylieMy Kypcy LIb P®. HeToprosrie omnepa-
LI MOTYT COCTOSITh M3 TIPUOOPETEHMS BATIOTHBIX IIEHHOCTEH, T10-
KYIIKH, TIPOIaKd MHOCTPAHHOM BaJIOTHI, IEPEBOIOB, OIUIATHI TIepe-
BozoB. [lepeBoabl BOZMOXKHBI ITPY HATUIUU KOPPECTIOHIEHTCKUX OT-
HOIIIEHUI C THOCTPAHHBIMM OaHKAMM.

Pu3NYeCcKHe 1A — PE3UIEHTH MOTYT IIEPEBOINTD, BEIBO3UTD
u niepecbutath 13 PO paHee nmepeBeeHHbIC, BBE3EHHBIC WU TIepe-
ciaHHble B PD BaoTHBIE IIEHHOCTH TIPU COOTIONEHUY TAMOKEHHBIX
MpaBWII B Ipeaesax, yKa3aHHBIX B JIeKJIapaliuy U WHOM TOKYMEH-
Te, MOATBEePKAAIOIIEM MX IePeBOl, BBO3 UJIN MEePeChUIKY B PD.

IMopsmok BEIBO3a U MepeChbUIKU pe3uaeHTaMu 3 P BamOTHBIX
neHHocrel ycraHaBimuBaeT LIb P® cosmectHo ¢ I'TK PO.

XpecromaTus

«B crpaHax, tme oHuU! NMPUHSTHI U TIe UMW PYKOBOACTBYIOTCS Ha
MIpaKTHUKE, OHM CIIyXaT prima facie — ykasareyieM TOro, Kakue Hop-
MBI MEXIYHApPOIHOTO OOBIYHOTO TTpaBa UM KaKre MeXIyHapOoIHbIe
OOBIKHOBEHUSI (haKTUIECKM CYIIECTBYIOT U TOJDKHBI OBITH TIPUHSATHI
K PYKOBOJICTBY».

JI. A. JIyau. Kypc MmexnyHapoaHoro 4yacTHoro Ipasa. OcobeH-
Has 9acte. — M., 1975. — C. 332.

«IIpuHsaTHE €AMHOOOPA3HOTO 3aKOHA HE pa3pelliio OCHOBHOM MPo-
OsieMbl YHU(DUKAIIMKA BEKCEIbHOTO 3aKOHOIATEeNIbCTBA, — a UMEH-
HO, TIPUHIUNHUATLHBIX Pa3IMUMil B TIPABOBOM PETYJIMPOBAHUM BEK-
CEJIbHBIX OTHOIIICHUM B aHTJIO-aMePUKAHCKOM Y KOHTUHEHTAJIbHOM
npaBe. [TocieacTBUEM 3TOTO CTal OTKa3 OT IMpucoennHeHus K 2Ke-

! VHncdumpoBaHHbIe MTpaBUIa s TOKYMEHTAPHBIX aKKPEAUTUBOB
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HEBCKOI KOHBeHIIMU Benmmkobpurtanuu, ee nomuHnoHos, CIIA, a
TakXe psijia TOCYIapCTB, Ybe BEKCEJbHOE 3aKOHOAATEThCTBO OCHO-
BBIBAJIOCH HA aHTJIMIICKOM 3aKOHE ... 1882 I.».

I1. dpooGsies. BekcenbHoe npaBo 1 Konsenuusi KOCUTPAJL
«O MeXITYHPOIHBIX MEPEBOIHBIX M MEKIYHAPOMIHBIX IIPOCTHIX BEKCe-
x>, — M., 1996. — C. 5.

«KonnmusnoHHyl0o HOpMy, KOTOpasi ¢ Topora oTBepraeT mpuMeHe-
HUE HOPM BaJIlOTHOTO KOHTPOJISI MHOCTPAHHOTO TOCYIapCTBa, Clie-
JIyeT OTKJIOHUTHb, KaK M KOJUIM3MOHHYIO HOPMY, KOTOpas IO Tpu-
YUHE JIOXXHO MOHSTHIX IeJIeil penoCcTaBiIsieT TIOJHYIO0 CBOOOIY PyK
MHOCTPAHHOMY BaJIOTHOMY IIpaBY».

BepHep ®@. Doke. MexayHaponHoe BatoTHoe mpaBo / [ep. ¢
annL FO.M. IOmaireBa. — M., 1997. — C. 258.

«Mnes cymiecTBOBaHMS CIIELIMATIBHON «BAJIIOTHON MPUBSI3KHU» K 3a-
KOHY BamoTHl noJjira (lex monetae) mJisi yperyJanupoBaHUSI BOIIPOCOB,
BO3HUKAIOIINX 1O IMOBOAY COACPKaHUS ACHEXKHOTO 00sI3aTe/IbCTBA,
He Halllla MOAAEPXKHA B OTEYeCTBEHHOU JOKTPUHE».

B.I1. 3BekoB. MexmyHapoaHoe yacTHOe IpaBo. Kypc nekumii. —
M. —1999. — C. 348.

«MHoCcTpaHHast BaitoTa AOATa C TOUYKM 3PEHUs] MEXAYHapOIHOTO
YACTHOTO MpaBa UMEET 3HAUeHUE, aHAJIOTUYHOE 3HAYEHUIO MHOCT-
pPaHHOI Mepbl Beca, MOTPebsIeMOoil A1 onpeaeeHus] KOJIMyecTBa
MOJIeKAaleTo TOCTaBKe ToBapa... Takoii cmocod BbIpakeHUs Balto-
Thl fojra' B COBOKYNHOCTH C APYTMMM YCJIOBUSIMU CHEJIKUA MOXET
CJIYXXUTh BbIpak€HUEM HaMePEHMsI CTOPOH MOAYMHUTD CAEJKY B lie-
JIOM MpPaBOMOPSIIKY...»

JI. A. JIynu. Kypc MexnyHapoaHoro yactHoro npasa. OcobeH-
Hast 9acTb. — M., 1975. — C. 225-226.

Konrpoabubie Bonpocsi

1. Kakue Buibl BeKcenei MCITOJBb3YIOTCA ITPU MEKAYHAPOAHbIX

pacyeTax?

2. KakoBa pasHula MEKIAy TOPIrOBbIMU M HECTOPTOBLIMMU pacyc-

TamMu? B yeM coCcTOUT OT/IMYMe 3TUX IIpaBOBbIX NHCTUTY TOB?

3. Kakue cnnoco0bl HCTOPIOBbLIX paCY€TOB IIPUMECHAIOTCA B CO-

BpeMEHHOI 0aHKOBCKOI ITpaKTUKe?

4. HazoBute MPUMEHSIEMBIE BO BHEIIIHE TOPIroBJe CITOCOOBI

pacueToB?

! BelpaxkeHe CyMMbI B MHOCTPAHHOM BaJIloTe.
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5. Kakue KOJJIM3MOHHBIE HOPMEI CIEAYET IIPUMEHSITh IIPU pac-
yeTax yeKaMu Ha Teppuropun PD?

6. locTUrHyTa JIu LieJib BCeMUPHOM YHU(UKALIMNA BEKCEIbHOTO
3aKoHoAaTebcTBa? Kakue OKyMeHThI IIPUHSTHL B 3TOM cBsi3u? Ka-
K€ OTJIMYMS CYIIECTBYIOT MEXIY CUCTeMaMU BEKCEJIbLHOTO TTpaBa’?

7. Yto B P® nmoHuMaeTcs 1o BAIIOTHBIM PeTyJIpOBaHEeM?

8. B yeM COCTOST OT/IMYMS MEXIY PE3UICHTOM 1 HEPE3UICHTOM
B BaIIOTHOM I1paBe? Kakue cuera MOXXeT OTKPhIBATh pe3usieHT PD, u
B Kakux 0aHKax?

9. Yto Takoe «ymOJHOMOYEHHBI 0aHK»? C KaKMMU LIeISIMU
CO3IaH UHCTUTYT YIIOJTHOMOUYEHHBIX OaHKOB?

10. Kakue (popMbl MeKIYHAPOAHOIO KPeAUTOBAHUS U3BECTHBI
MUYII?

3agaun u ynpaxuenus

1. JaitTe OolleHKY CeayIolieii CUTYalluu:

Poccuiickas kommnauus 3A0 «DBepect» moctasuiaa B @PT 60 ToHH
CTyLIEHHOro MoJjioka B aapec komnanuu «I'epi I1poaykr I'MOx». Hemelr-
Kas CTOpOHA JOJIKHA OblJa TIEPEUYNCIUTh MTOCPENICTBOM TepeBoaa B TeUe-
Hue 30 gHel Imocie OTrpy3KHU AeHbIU 3a ToBap. OQHAKO IeHBIU B 0003HA-
YeHHBI CPOK Ha BamOTHBIM cueT 3A0 «DBepecT» B yIOIHOMOYEHHOM
GaHke He mocTymuii. B teuenne 65 mHeir mocie storo 3A0 «DBepecT»
6e3yCIeNrHO BeJIo IPETeH3MOHHYI0 PaboTy IO B3BICKAHMIO 3a0JKEHHOC-
TH ¢ KoHTpareHTa. Ilocie aToro komnanus nogana uck B MKAC mpu TIIII
P® o Bo3MelleHUM YOBITKOB. B xome pasbupaTenbcTBa MCTEl] 3aTSTUBA
npouecc. OgHako pellleHre OBLIO BHIHECEHO B ee moib3y. Ho momyuuts
JNEHbTW HE TIPEICTAaBUJIOCH BO3MOXHBIM, TaK KaK B OTHOILIeHUU «Iepiy
IIponykTt I'MOx» ObLIa BO30YyXKIeHA mpolienypa 6aHKpoTcTBa, a 3A0 «DBe-
pect» sBiasercd BiaageiableM 93% ycraBHoro kamuTana «[epu IIpomykr
I'MOx».

B 310 Bpemst I'TK P® npusnexio 3A0 «DBepecT» K OTBETCTBEHHO-
ctu o cT. 273 TK P® 3a He3auucieHne BaIlOTHON BBIPYYKU.

ITpaBubHO U MOCTYIWJIM TaMOXeHHbIe opraHbl? Kakoe pas-
BUTUE JIEJ0 MOXKET MOJYyYuTh B cyne? B Kakom cyne n1oykeH paccMar-
PUBATBLCSI BO3MOXHBII CITop?

2. [IpoaHanu3upyiite AeHCTBYSI CTOPOH B CJIEAYIOLICH CUTyaLIVK:

Kommanus ¢ bputanckux Bupruackux octpoBoB «Putmuke JITH»
3aKJII09YMjIa OTOBOP ITOCTaBKM ¢ KoMmMmaHuell poccuiickoro mpaBa OAQO
«IIlanc», mo xotopomy 3AO «lIllaHc» mocTaBujia cBOeMy BUPIMHCKOMY
koHTpareHTy 30 cTaHKoB. [loroBop ObLI MOAYMHEH CTOPOHAMU POCCHUIIC-
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KOMY TpaBy, BCE€ CIOPbl OTHECEHbl Ha PACCMOTPEHUE TPETEMCKOro cyna.
«Putmukc JITH» nepenana B KadecTBe oruiatel 20 Bekcesieil Ha OOIIyI0
CyMMYy 15 MUJUTMOHOB OJIApOB CO CPOKOM TIiaTexxa 1 mecsin. OnHaKo B
yKa3aHHBI B BEKCEJSIX CPOK OIlaTa Mpou3BeJeHa He Oblaa, U JAeHbIM
ObLIM MepevYrCIeHbI JIUIIb MO0 UCTEUEHUH ABYX AHEH Mocie MpeabsBIeHUs
Bekcesiel K miaatexy. «Putmukc JIT» B 000CHOBaHME CBOMX MEUCTBUMA
cociajlach Ha TpallMOHHbIE ITHU (MPeAyCMOTPEHHbIE BEKCEJIbHBbIM 3aKO-
HOJATeabCTBOM BenumkoOpuTaHWU TPU JILIOTHBIX IHSI, HA KOTOPbIE YIJIU-
HSIETCSI CPOK TIIaTexka, o0o3HaueHHbIN Ha Bekcene). OAO «lIllaHc» B cBO1O
ouepe/ib MOHECIO YOBITKU B CBSI3W C MPOCPOUKON TaaTexa.

JloJXeH 1y ¢yl IpUCYIuTh Bo3MellleHue YOrTKoB? Hapyiuia
JIA YCJIOBUS IOrOBOpa U HOPMbI IIPUMEHUMOTO IIpaBa BUPTUHCKAS
KoMIlaHus1?

3. OTBeThTE Ha BOIPOCHI, IPOAHAIM3UPOBAB CUTYALIUIO:

Kommnanus «Ixepanbn Hoykc» MpuHsijia B KauecTBe OIUIaThl CBOMX
yCIyT, MPOU3BENEeHHbIX Ha Tepputopun PD, yek oT poccuiickoit kommna-
Huu OO0 «I'apanTtusi». Yexk 661 BoimucaH Ha Tepputopuu P®, B Mock-
Be, U colepXasl yKkazaHue Ha TO, YTO MO MCTEUYEHUU Mecsilia CO JHS Bbl-
MUCBHIBAaHUS YeKa Ha YKa3aHHYIO B HEM CYMMY HAUMCISIOTCSI TPOLIEHTHI B
pasmepe 10%. Yek momexan oriaTe B JIOOOM M3 (prIMaaoB 6aHKa YeKO-
natensi. Yepes 53 nHs mociie nmonyyeHus yeka «Jxxepanba Hoyke» mpenbsi-
BWIa ero kK omjarte, ogHako Ha cuety OOO «[apaHTusi» OblIa TOJBKO
cymma ueka. «JIxepanba Hoyke» mpeabsiBuiia B poCCUACKUIA apOUTpaxk-
HBII CY/ UCK O B3bICKAHMU MPOLEHTOB Ha OCHOBAaHUU YeKa.

Kak momxken moctynuth cyn? TeppuTopuio Kakoro rocymap-
CTBa CJIeAyeT CYUTATh HayIeXallluM MECTOM COCTaBJIeHHs yeKa?

4. I1paBbl 1M COTPYIHUKU POCCUIMCKOro 0aHKa B CIAEAYIOLICH
CUTYallUU:

Poccuiickuii rpaxxnanud MBanos A.I1. paboTtan Ha BEICOKOOILIAYM-
BAa€MOM JOJKHOCTU IO TPYLOBOMY IOTOBOPY C HEMELKON KOMITaHUEH
«BMX» Ha 3aBonax KoMnaHuM Ha Tepputopuu psiaa ctpaH EC. 3a Bpemst
cBoell TpynoBoii nearenpHocTd (5 jeT) MBaHoB A.I1. OTKpHLT OBa cueTa B
kunpckoM 6anke B posutapax CILA, ogun neno3ut B 6anke «Kpeau JIvo-
H2» BO (hpaHIly3CcKUX (hpaHKax U NEMO3UT B HEMELKMX Mapkax B «Jloitue
bank». Korga ero ponutensiMm cpoyHO MOHaAOOWIUCH IEHBIU, T-H MIBaHOB
pacnopsiiuicsl, YToObl MHOCTPaHHbIE OAHKU TEPeBeJM YacTb CPEACTB Ha
cuet ero otua B AKb «MHo6aHk» (Poccus). OmHako B poccuiickoM OaHKe
3as1BWJIM, YTO I'-H MIBaHOB HapyllIMJI HOPMbl POCCUNACKOTO BaJIIOTHOTO 3a-
KOHOJATeIbCTBA, OTKPBIB cueTa B 3apyOexkHbIX OaHKax 0e3 paspelleHUsI
LB P®, u TpaHzakuuio (mepeBoma) MPOBOAUTH OTKA3AIUCH.

Kaxk cnenyet nmoctynuth r-uHy UBaHOBY?
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5. [IpoaHanu3upyiTe CUTYalIO M OTBETHTE HA BOIIPOCHI':

Poccuiickuit 6aHK 3aKJIIOYMII C PSIIOM WHOCTPAHHBIX GAHKOB TIO-
CTaBOYHbBIEC BaJIIOTHBIE (hopBapAHbIe KOHTPaKThl Ha cymmy 500 000 mosa-
poB o Kypcy 1 K 6. B MOMEHT McTeYeHUsI CpOKa KOHTPAKTa POCCHIACKasT
CTOPOHA JIOJKHA ObUTA BBHIMIATUTH SKBUBATEHTHYIO CYMMY B PYOJIsIX TO
PHIHOYHOMY KypCy Ha MOMEHT pacuyeToB. YKa3aHHBIA Kypc cocTaBui | K
27. Ha3BaHHbBIe KOHTPAKTHl OBUTM MOTYMHEHBI MpaBy wtata Heio-Mopk,
KOTOPOE MO3BOJISIET B3BICKMBATH KyPCOBYIO Pa3HUILY I10 TAKOTO POja KOH-
TpaktaM. OIHAKO BbI3BAHHBIA PE3KOW AMHAMMKON Kypca BallOT KPU3MC
MpUBEN POCCUACKUI GaHK K Tpolieaype OaHKPOTCTBA, B XOA€ KOTOPOW
MCK MHOCTPaHHBIX OAHKOB 10 opBapIaM paccMaTpUBajcs B apOUTpaxk-
HOM cyne Ha Tepputopuu PD. Poccuiickasi cCTOpOHa 3asiBiisijia BO3paxe-
HUSI, UCXOIs1 U3 HOPM POCCHUIICKOTO MpaBa’.

Kaxum o6pazom, BO3MOKHO IPUMEHUTH K JAHHBIM OTHOILIEHM -
sIM pocculickoe nmpaBo? Kakue aprymMeHThI (POCCUIICKOIO IIpaBa) MOIyT
MOMOYb POCCUMCKON CTOPOHE MUHUMU3UPOBATH IIOTEPU OT UCKA O
B3bICKaHMU IO Kypcy 1 k 27? Kakue KOHTpapryMeHTbl HOJIKHBI
MPEIbSIBISATh MHOCTPAaHHbBIE OaHKM?

Bonpocer aas o6cy:xaenus na cemunape

1. [ToyeMy HEOOXOAMMO BaJIOTHOE PEryaupoBaHUe U KaK OHO
CKa3bIBAETCS Ha MEXKIyHAPOIHOM XO3sIICTBEHHOM 060opoTe?

2. B yeM 0CHOBHOE OTVIMYME MEXIY TEKYIIUMU BATIOTHBIMU OIlE-
palMsIMA 1 oIlepaliisIMM, CBSI3aHHBIMU C IBVIKCHHEM KarnuTaja?

3. Kak cooTHOCATCS ITpaBWIa BAIIOTHOIO PETYIMPOBAHUS U Ta-
MOXEHHO€e 3aKoHoAaTeNIbcTBO B PD? Kaknm o6pa3oM Takoe COOTHO-
IIIEHVe BJIMIET Ha BHEIITHETOPIOBYIO IEITENHHOCTD?

4. B uem cOCTOMT MPEMMYILIECTBO OHKOJILHOTO KpeauTa?

5. Kakue crmocoObl pacyeToB IPUMEHSIIOTCS BO BHEIIHEN TOP-
TOBJIE U B YEM IIPEUMYILIECTBO KaXKIOro crocobda?

! Kasyc npuBogutcd 1mo MarepuaiaMm pabotsl F0.9. MoHaCTBIPCKOTo
«I1pobrema IpMMEHNMOTO IIpaBa B JIejaX O HECOCTOSITEIbHOCTU (IIPUMEDP
cyneoHoi mpaktuku 2000 1.)».

2 JInsa perieHus] JaHHOM 3agauyM peKOMEHAYeTCsl OOpaTUThC K CTa-
The MypanoBa A.M. HekoTophle 0COOEHHOCTH IIPAaBOBOIO CTaTyca pac-
YeTHBIX (hopBapnoB // MOCKOBCKMII XXypHall MEXIyHApOJHOTO TpaBa. —
1999. — Ne 2. — C. 364.
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6. Ha ocHOBaH1HM, KAKMX HOPMATHBHBIX aKTOB OCYLLECTBIISICTCS
(bYHKIIMOHMPOBAaHUE TUIATEKHBIX CUCTEM, MCTIOIB3YIOIINX TUIACTH -
KOBBI€ KapThl? BO3MOXHO JIM MCIOJIb30BaHUE POCCUACKUMMU PE3U-
JIeHTaMH IUIACTUKOBBIX KapT 3a pyoexxom? Bo3aMOXHO JI1 MOIyYeHUE
IUTACTUKOBBIX KPEIUTHBIX KapT B 3apy0eKHBIX OaHKax?

7. Uto Takoe «apyxkeckuit» Bekcenb? C KaKoil LIeJIbl0 OH HC-
MOJIb3yeTCs?

8. JlonyctyM i B P® peBobBEpHBII aKKPEAUTUB?

OCHOBHbIe MNMOHATHA

aBaJib;
aKKpEIUTUB;

aKIIeTIT;

OeHeduIMap;

BaJIIOTa;

BAJIIOTHBIA KOHTPOJIb;
BaJIIOTHBIE OIepaLuu;
BaJIIOTHOE PETYJIMPOBAHUE;
BEKCeJIb;

IPaLlMOHHBIN IeHb;

JBIXKEHUE KalluTala;
UHJIOCCAMEHT;

HWHIIOCCAHT;

HWHJI0CCaT;

MHKACCO;

HETOProBbIE PACUEThI;
MePeBOIbI;

PEBOJIbBEPHbII aKKPEAUTHB,
PE3UICHT;

[l pEeMUTEHT;

O Tekyllue BaJIOTHBIEC Olepalluu;
O TpaHcdepabdebHbI aKKPEAUTHB;
[ Tpaccar;

[l TpaccaHT;

[ TparTa;

O ynmoJIHOMOYEHHbI 0aHK;

0 ¢dopsapx,

0 4Jek.

OoOooooooooooooogogoog
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Autepatypa, pekoMengyemMasi K M3yueHHIO

1. ArapkoB M.M. bankoBckoe npaBo. — M., 1994.

2. borycnaBckuit M.M. MHocTpaHHbBIE MTHBECTULIUN: IIPABOBOE
perynupoBanue. — M., 1996.

3. borycnackuiit M.M. MexnyHapoaHOe YacTHOE IpaBo. — M.,
1999 .

4. Bepraep @. Doke. MexnyHapoaHoe BaoTHOe TipaBo. [ep. ¢
anrnt. 10.M. IOmamesa. — M., 1997.

5. poosiueB I1. BekcenbHoe npaBo u Konsenius KOCUTPAJL
«O MEeXIYHPOITHBIX MIEPEBOTHBIX M MEKITYHAPOIHBIX IIPOCTHIX BEKCE-
Jsx». — M., 1996.

6. 3BexoB B.I1. MexnyHapoaHoe yacTHoe mipaBo. Kypc jekimii.
— M., 1999.

7. JIyau JILA. IeHbIru 1 AeHeXHbIe 00s13aTeIbCTBA B IPaXKaaHC-
KoM TipaBe. — M., 1942.

8. JIyai JI. A. Kypc MexayHapoaHoro 4acTHoro Ipana. OcobeH-
Hag 4yacTb. — M., 1975.

9. Yewmp /Ix. 1 Hopn I1. YacTHoe MexxayHapoaHoe mpaBo (Tiep.
c anri.). — M., 1982.

10. Kessler F., Charp M. Contracts cases and materials. — New
York, 1953.

2.5. NHTennekTyanbHas
COOCTBEHHOCTb B MeXAyHapOaHOM
4yaCTHOM npaBe

Ilporpammuas annoranus

INoHATNE «MHTEJUIEKTyallbHAasT COOCTBEHHOCTE» B POCCUICKOM
3aKOHOAATEIbCTBE M MEXKIYHAPOIHBIX COTTIAIIICHUSIX.

ABTOpCKOE TTpaBO B OOBEKTUBHOM CMBICIIe. CyOheKTHUBHBIC ITpa-
Ba aBTOPOB IO POCCUMCKOMY 3aKOHOIATEILCTBY: IMUHBIC HEMMYIIIE -
CTBEHHBIEC Y IMYIIIECTBEHHBIC.
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TeppuTtopuaabHbIA MPUHIIAI OXpaHbl ABTOPCKUX MpaB. B3anm-
HOCTb B MEXIYHApOIHOM OXpaHe aBTOPCKUX MpaB. CHUCTEMBI MEXITY-
HapOIHOI OXpaHBI ABTOPCKUX MPaB.

Poccus kak yyacTHHUIIA MEeXXIyHAPOIHBIX COrjlallieHuii: bepHc-
Kasi KOHBEHIINS 00 OXpaHe TUTEePaTyPHBIX U XyIOXKECTBEHHBIX ITPO-
u3BeaeHuid. BceMupHasi KOHBEeHILIMsI 00 aBTOPCKOM IIpaBe U Ap.

Oco0bie (MeXIyHapOIHO-IIPABOBBIE) BOIIPOCH! ITATEHTOBAHUSI.
3apyoOexHoe nateHToBaHue. JInlieH3upoBaHue. Ilepegaua uieH3uii.

OnopHblil KOHCTIEKT AeKIMH

M3BectHO, 4YTO 3PPEKTUBHOCTD MEXKIYHAPOTHOTO COTPYIHM -
YyeCTBa pa3IMUHBIX TOCYAAPCTB B 3HAUUTEILHON Mepe OoIpeaeseTcs
YPOBHEM Pa3BUTHUS U CTEIIEHbIO TApMOHU3aIIUM HALIMOHAIbHBIX 3a-
KOHOAATEJbHbIX CUCTEM B 00JIACTU UHTEJJIEKTYaIbHON COOCTBEHHOC-
ti. KoHBeH1IMs1 00 yupexxaeHuu BeceMrpHoil opraHn3alm UHTEIEK-
TyanbHol cooctBeHHOCTH (BOUC), mpunsTast B Ctokroibme 14 urons
1967 r., B XoTOpyI0 BXOOuUT 166 rocymapcTB, B ToM uncie u PO,
MpeayCMaTPUBAET, UTO 006eKMAMU NPaca UHMEANeKMYAAbHOU COOCMBEeH-
HOCMU A6A5H0MCA: TATEPATypHBIE XYI0XECTBEHHbIC MPOU3BEACHUS U
Hay4HbIe TPYIbl; UCIIOJHUTEIbCKAS AeATeIbHOCTb apTUCTOB, (DOHOT-
paMMbI 1 paguoriepeiaun; nU300peTeHusT BO BCEX 00JIACTSX YesloBeUeC-
KOW AesITeJIbHOCTHU;, HayYHbIe OTKPBITUS; TPOMBILLIJICHHBIE 00pa3LIbl;
TOBapHbIe 3HAKHU, 3HAKU OOCTY>KMBAHUSI U KOMMEpPUECKUEe HauMEHO-
BaHMS U 0003HAUYEHMSI; TIpeceyeHUe HeTOOPOCOBECTHOM KOHKYPEH-
LIMU, TO €CTh TO, YTO MOXKHO pa3le/JUTh Ha JBE IPYIIbI aBTOPCKUE U
MmaTeHTHBIe mpaBa. HakoHell, Hago oTMeTUTh, YTo BceMupHas opra-
HU3aLUS UHTEJIEKTYaJIbHOM COOCTBEHHOCTH CBOU OCHOBHBIE LIEIN
BUAUT B 3alllMTE BCEX IPaB MHTEJIEKTYaJlbHOM COOCTBEHHOCTU, B
TOM YHUCJIE U Yepe3 CBou (PYHKUMU, HAIPaBJIEHHbIC «<HAa TApMOHM3a-
LIMIO HAlIMOHAJbHBIX 3aKOHOJAATEIbCTB B 3TOM obacTtuy» (1. «I» c1.4
KonBeHLIMHU, yTBepAMBIIEH 3Ty OpraHU3aluIo).

KoHBeHLIMST copepXUT TakKe YIIOMUHAHUE U 00 UHBIX TTpaBax,
BBITEKAIOIIMX U3 MHTEJJIEKTYaIbHOM NeSITeIbHOCTA B TIPOMBbIIILICH-
HOI, HAyYHOM, TUTepaTypHOI MJIM XyIOXeCTBeHHOI obnacTsax. He-
COBEPIIEHCTBO 3aKOHOJATEbHBIX aKTOB B 3TOI UYpe3BbIYAHO JIeIu-
KaTHOW cgepe 00opauyrBaeTCsl Ha MPaKTUKE CYLIECTBEHHBIMUA 3KOHO-
MUWYECKHMMU MOTEPSIMU, HETaTUBHO BIUSIET HA pa3BUTUE MHTErpaly-
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OHHBIX IIpolieccoB. M 3T0 HecMOTpsT Ha TO, uTO PD gBIsIeTCS yyacT-
HUIIel 88 MHOTOCTOPOHHUX U IBYyCTOPOHHMX TOTOBOPOB.

Amnams noynoxeHuii gerictyroiero I'K PD no3BosiseT 3aK10unTh:

1. Pe3ynbTaThl MHTEJIEKTYJIbHOU AESTETbHOCTH U UCKITIOUM -
TeJIbHbIE ITpaBa Ha HUX (MHTEJUIEKTYalIbHasl COOCTBEHHOCTh) — OOBEK-
THI rpaxkpaHckux npas (cT.128 'K P®D).

2. I[Non uATEIEKTYyAIbHOI cOOCTBEHHOCTDIO (1atiee — M C) 110-
HUMAETCSl COBOKYITHOCTb UCKJIIOUMTEIbHBIX MPaB HA Pe3yJIbTaThl MH-
TEJUIEKTYaJIbHOM IEeSITeIbHOCTU, & TAKXKE IMTPUPABHEHHBIE K HUM Cpeli-
CTBa MHAMBUAYAIU3alM YYaCTHUKOB IPaXkIaHCKOTO 000poTa U Mpo-
HU3BOAUMOI UMU MPOAYKIIMHY, BBITOIHSIEMbIX pa0OT win yciayr (cT.138
I'K PD).

3. BI'K oTcyTCcTBYeT MCUEPIILIBAIOLINIA TIepeueHb KOHKPETHBIX
00BEKTOB MPABOBOI OXpaHbl, MOANANAIOIINX MO TaHHOE TTOHSTHUE,
MO3TOMY 11 OTHECEHUS TOTO WM MHOTO pe3yJbTaTa WHTEIEKTY-
aJIbHOM AesATeIbHOCTH Win Apyroro oobekra K MC HeoOXxonuMo Ipsi-
MoOe€ yKa3zaHue Ha To 3akoHa (cT.138 'K P®D).

Taxum o6pazom, 'K PD BocripuHan koHuenunio CTOKIOIbM-
CKOIl KOHBEHLIMHM, yupexparonieii BceMupHyio opraHM3aluio WMH-
tesekTyaabHoi coocTBeHHOCTH (BOUC), o1 14 nrons 1967 r. (Kox-
BeHIMs BCTymwua B cuity 26 ampens 1970 r., B ToM 4ucie U st
CCCP, npaBonpeeMHUKOM KOTOpOro sBjsiercst PD).

Hcnonbzyemoe B nanHoit Konsenuuu nonstue MC sBisercs
cobupamenvHbiM, OHO 0003HAYAET BCE MpaBa, OTHOCSIIMECS K UHTEJ-
JIEKTYaJIbHOW HESATE€IbHOCTA B NPOU3BOACTBEHHONM, HAyYHOM,
JINTEPaTyPHOI U XyI0KEeCTBEHHOI 00J1acTsIX (CT.2); yc108HbiM, TO €CTh
CBOETO poja JaHbIO UCTOPUUYECKONW TpaaUuLIUKM TPONPHUETAPHOTO MO -
xona! K aBTOPCKOMY U ITATEHTHOMY IIpaBy.

(OO0 aBTOPCKOM MpaBe NPUHSITO TOBOPUTH KaK O IIPaBOBOM MHCTH-
TyTe (aBTOPCKOE IIPaBO B OOBEKTUBHOM CMBIC/IE) U KaK O CYObEKTUB-
HOM MpaBe, NpUHAJIEKAIEM aBTOPY MPOU3BENCHUS WU JIULLY, KOTO-
POMY OHO OBLIO MepeaaHo (aBTOPCKOE MPABO B CYOBLEKTUBHOM CMEICIIE).

Haubonee pacripocTpaHeHHBIM 1 UMEIOIINM ITPaKTUIeCKoe 3Ha-
YeHMeE SBJISIETCS JAeJIEeHUE aBTOPCKUX MPaB HA AUUHbIE HEUMYULECHGEH -
Hble U UMYU,eCMBEHHbLE.

! TIporipueTapHbIii MOAXOM — METOJ, COTJIaCHO KOTOPOMY MCKITIO-
YUTETbHBIE TIpaBa YCIOBHO MPUPABHUBAIOTCS K MPaBy COOCTBEHHOCTH.
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3akoH P® «O6 aBTOpCKOM IpaBe M CMEXHBIX IpaBax» OT 9
utonsg 1993 r. ucXoauT U3 TOTO, UYTO MO OOIIEMYy MpPaBUIy JUYHbIE
HeMMYILeCTBeHHbIE paBa (CT.15) MOTyT IpuHaajIexXaTh JUIIb CO3a-
TeJII0 MPOU3BEAECHUS, HEOTUYXKIaeMbl OT €r0 JUYHOCTHA U HE MOTYT
repeaaBaTbCs APYrMM JIULAM.

ITpaBo aBTOpCTBa, MpaBO HA UMS U TIPAaBO Ha 3allIUTy pernyTa-
LIMM aBTOpa OXpaHs0TCcst 6eccpouHo (1.1 c1.27).

MmyliiiecTBeHHBIE TTPaBa Ha UCIIOIb30BaHME MMPonu3BeaeHN (CT.16
3aKkoHa) MOIYyT NepeaaBaThCsl HA OCHOBE aBTOPCKMX JOTOBOPOB, HO-
CSIT CPOUYHBIM XapakTep (¢T.27), a B clIydasix, IpeayCMOTPEeHHBIX 3a-
KOHOM, BO3HMKAIOT HE Yy aBTOPOB, a Y UHbIX jull (cT.cT.11, 13, 14).

Ho He3aBUCHMO OT yKa3aHHBIX Pa3IMUMii CyObeKTUBHBIM aB-
TOPCKUM MpaBaM MPUCYLI UCKIIOUUTEIbHBIM U TepPUTOPUATIbHBIN
XapakTep.

Teppumopuanvubili xapakmep (OTCYTCTBUE DKCTEPPUTOPUATIBHO-
ro neiicTBusi) asmopckux npas 6 nayke MYII siBaseTcsl oOLIenpu3-
HaHHBIM: TIpaBa, MPeA0CTaBIEHHbIE 3aKOHOM OIHOTO TOCYIapCTBa, B
MPUHLMIIE IeUCTBYIOT JIMLIb B Mpeaesax [aHHOTOo rocyaapctsa. Hu
OITHO TOCYIapCTBO HE MOXET C IIOMOIIIBIO HAIIMOHAJIBEHOTO 3aKOHO/IA -
TEJILCTBA MPEAYCMOTPETh OXpaHy aBTOPCKMX TpaB 3a MpeieaMUu CBO-
WX TPaHMULI.

ITpeononeHne TeppUTOPHUATIBHOTO XapaKTepa BO3MOXHO MyTeEM
MPU3HAHUS TOCYIapCTBOM aBTOPCKMX IpaB, BOZHUKIIUX B APYromM
rocyIapcTBe.

HMcTtopruuecku ImepBbIM CIIOCOOOM TaKOIro IIPU3HAHMS CTaJIO
3aKperieHUe B HALIMOHAJIbHOM 3aKOHOAATENbCTBE CIELIMAIbHBIX CTa-
Teil, OCHOBaHHbBIX Ha MPUHILIMIIE B3AUMHOCTU. B HacTosiee BpemMs
STOT NPUHLMUII B cieln@puueckoit (hopMe CoOAepKUTCH B 3aKOHOA-
tenbcTBe Januu, IIBeuun, Hopseruu, Ilonbiim, Benrpum, Ma-
pokko, TyHuca u psna aApyrux rocyaapctB. OTAe/IbHbIE CTPaHbI B
OIHOCTOPOHHEM TOpPsIKE MPUHSIIM PELIEHUE OXPaHSTh MpaBa MHOCT-
paHHBIX aBTOPOB, HE HACTauBasi HA B3AMMHOCTU, UTO 3HAYUTEJIbHO
yIpollaeT MeXIyHapoJHOE COTPYAHUYECTBO, HO OOIIMM MTPaBUIOM
He SBJISIETCS.

CoBpeMeHHas MeXIyHapoaHasl MpakTUKa UAET I0 MyTH 3aK-
JIIOUEHUS] MEXIYHAPOAHBIX COMVIAILIEHWI: IBYCTOPOHHUX, PETMOHAb-
HbIX, MHOTOCTOPOHHMX.

B XIX B. 111pokoe pacrnpocTpaHeHue MOJyYUIN IBYCTOPOHHUE
corialleHusI 0 B3aMMHOI oXpaHe aBTOPCKUX 1paB. IlepBoit KOHBEH-
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LMen, 3aKitoueHHo Poccueil ¢ ”THOCTpaHHBIM rocyaapcTBOM, Oblia
Konsennusg ¢ @paniueii «O IuTepaTypHOI U XyI0XeCTBEHHO c00-
CTBEHHOCTH», MOAITcaHHas 25 mapta — 16 anpeist 1861 r. K 1886 .
Mexay 15 crpanamu 3ananHoi EBponibl 1 AMepUKM ObLIO 3aKJII0Ye-
HO 33 ABycTOpOHHUX corjaiieHus. Ho cucrtema 1ByCTOpOHHUX COIJia-
LIeHUI He cTajna 3¢p¢GEeKTUBHBIM CIIOCOOOM OXpaHbl AaBTOPCKUX MPaB,
YTO OOYCIIOBJIEHO CYIIECTBEHHBIMH PA3TUIMSIMKU B HALIMOHAJIBHBIX
3aKOHOAATEILCTBAX [0 aBTOPCKOMY TIPABY.

B 1886 r. B bepne 10 rocynapctBaMu OBLIO MOAIMCAHO IIEPBOE
YHUBepCcaJbHOE COIAIlIeHNUE, TTOIydnBIliee Ha3BaHe MexXayHapo -
HOI KOHBEHIIMU 00 OXpaHe JTUTePATyPHBIX U Xyd0XEeCTBEHHBIX ITPO-
usBegeHui (Bcrymwia B cuny 05.12.1887 r.).

K uucny cormameHuit pernoHaJbHOTO XapaKTepa OTHOCSTCS
ITanamepukaHckue koHBeHLMU: 1889 r. (MonTeBUaeo), 1902 r. (Me-
x1Ko), 1906 r. (Puo-ne-XKaneiipo), 1910 r. (bysnoc-Aiipec), 1928 r.
(I'aBana), 1946 r. (BalIMHITOH); B HACTOSIIEE BPEMS TAKXKE NMEETCS
PsiI eBPOMNEMCKUX COomTallleHM MO CIIelIMaJIbHBIM BOIIpocaM B o0J1ac-
TH TeJIEBUACHUS M paTvOBEIIaHNS.

ITockonbKy He ObUIO MPUHLIMIIMAIBHBIX pa3Induii Mexny bep-
HCKOI 1 AMEpPUKAHCKOI CUCTeMaMU MEXIyHapOIHOM OXpaHbl aBTOP-
ckux mpaB, B 1928 r. Ha Pumckoil kKoHdepeHIIM BO3HUK BOMPOC O
HEOOXOIMMOCTH BBIPAOOTKU €IMHOM KOHBEHIIUM IS BCEX KOHTH-
HEHTOB.

TaxkuMm akToMm cTana BcemupHas KoHBeHIIMSI 00 aBTOPCKOM IIpa-
Be, MpUHSATasE Ha cocTosiBlueiicas B XKeHeBe B ceHTs0pe 1952 r.
MEXKTIPaBUTEIBCTBEHHO KOH(PEPEHIINN C YIaCTUEM TTpeICcTaBUTeNeiH
50 crpan. KoHBeHIIMsT BCTymmia B cuily B ceHTsioOpe 1955 roga. B
HACTOSIILIee BpeMsI OHA 3aKpeTUIsIeT YHUBEPCATbHYIO CUCTEMY OXPaHbI
aBTOPCKOTO IIpaBa, «IOIOJHSIONIYIO 0e3 yilepba yxe AeCTBYIOIIE
MEXIyHapOIHbIE CUCTEMbI» (IIpOOIeMe yperyaupoBaHUS COOTHOIIIE-
Huit Mexny BcemMupHOil KOHBEHIMEH M MHBIMM MHOIO- U JIBYCTO-
POHHUMMU COIJIAIEHUSIMU, IIpeXe Bcero — bepHCcKoil KOHBEHIIMEH,
nocesieHsl cT.cT. XVII, XVIII, XIX u JonoaHuTeabHas aexKjapa-
us, oTHocsasics K cratbe XVII BcemMupHoi KOHBEHLIMN).

P® yuactByeT B bepHcKoit KOHBeHLIMU B peaakuuu [lapukc-
koro Akta 1971 r. (¢ 13 mapta 1995 r.), Bo BcemupHoOii KOHBEHIIUU
(B pemakuusax 1952 r. — ¢ 27 masg 1973 r., 1971 r. — ¢ 9 mapta 1995
I.), a TaKXe B psIe WHBIX COTTIAIICHU.
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Xotst npucoenuHeHne P kK bepHcKoii KOHBEHIIUU U paTUdU-
Kaius B penakiyu 1971 r. BcemupHO# KOHBEHIIMM TPOU3OILLIH T10-
YTH OMHOBPEMEHHO, X TIpaBUjIa PaCIIPOCTPAHSIOTCS Ha Pa3HbIN KpyT
MPOU3BENEHUI OTeYECTBEHHBIX aBTOPOB. BceMupHasi KOHBEHIINS B
penakuuu 1971 T. gefiCcTBYeT JMIIb B OTHOIIEHUM TIPOM3BEICHUIA,
BIIEpBbI€ BhINYILEHHBIX B cBeT nocie 09.03.95, a bepHckas KOHBEH-
LMST TPUMEHSIETCS ¥ K TeM IPOM3BEICHUSIM, KOTOPBIe OBbLIIN CO3MaHbI
Y Havyajy UcIoib3oBarhbes paHee 13.03.95, Tak Kak ee MOJI0XKEHUSAM
npuaaHa odpartHas cuia (cT.18).

IIpaBo Ha naTeHTOBaHME B 3apYOEKHBIX CTpaHaX U300pETEHUIA,
TTOJIE3HBIX MOJIEJICH, TIPOMBIIIIJIEHHBIX 00pa3iioB, CO3AaHHBIX B PO,
3aKperieHo B ctaThe 35 IlaTeHTHOrO 3aKoHa. I1o ob1eMy mpaBuiy,
OHO OCYIIIECTBJISIETCS] HE paHee YeM uepe3 TpU Mecsilia IocIe Toaaun
3asBkU B [TateHTHOE BenomcTBO. BMecTe ¢ Tem ITateHTHOE BE1OMCTBO
MOXET B HEOOXOIMMBIX CIIy4Yasx pa3pelnTh 3apy0esKHOe TTaTeHTOBA -
HUE 00BEKTOB IIPOMBIIILIEHHON COOCTBEHHOCTU paHee yKa3aHHOIo
cpoka. 3a py0exKoM CYIIeCTBYIOT YIIOJIHOMOYEHHbIE (prupMbl OT Poc-
TaTeHTa.

CrenyeT yKa3aTh, UTO CXOJIHBIE ITOJIOXEHUs (B Oosiee pa3Bep-
HYTOM BHII¢) IIPUCYTCTBYIOT B 3aKOHOIATEJILCTBAX OOJIBIITMHCTBA IPO-
MBILIJIEHHO Pa3BUTHIX cTpaH. OMHAKO B 3TUX CTpaHax MpeaMeT UX
peryJnpoBaHus OoJiee IMPOK; OHM, KaK MPaBUJIO, pErJIaMeHTUPYIOT
TTOPSIIOK 3aCEKPEUMBaHUSI U300PETEHUI MPENCTABUTEISIMI KOMIIETCH -
THBIX BEIOMCTB, TIPOBEPSIONINX BCE MATEHTHBIC 3asIBKM B MIOMEIIIE-
HUSX ATEHTHBIX BEIOMCTB, BO3MEILEHUSI 3asIBUTEIIO TOHECEHHOTO
UM Bpela OT TaAKOT'O 3aCEKPEeUMBaHUs, pa3pellieHNsI BOZHUKAIOIINX
TIPY 3TOM CIIOPOB MEXITy CTOPOHAMM.

ITo nHOMY ITyTH TIOLIJIA MTPaBONIPUMEHUTEIbHAsI TIpakKTHUKa B
P®, nockoabKy He OBLT CO3JaH MEXaHU3M MPUMEHEHUS CTaThbu 35
ITaTeHTHOTrO 3aKOHA.

B cootBercTBuM C II. 2 PasbsicHenust Pociatenta Ne3 1995 r.
YIOBJIETBOPEHME XOaTalCTBA 3asIBUTEIS, TIONABILIETO 3asIBKY Ha BbI-
Jlady eBpa3uiiCcKOro ImaTeHTa win 3asaBKy no mnpouenype PCT o6 yc-
KOpPEHMHU 3apy0esKHOro ImaTeHTOBaHUs (paHee Tpex MecsleB Ioce
nogauu 3asiBku Bo BHUUITID!), obycnosiaeHo ykazanueMm PO mig

! Bcecoro3Hblil HAyYHO-UCCIeI0BAaTETbCKIUIA MHCTUTYT rOCY1apCTBEH-
HOM MaTeHTHOM 3KCIEPTHU3bI.
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Leneit monxydeHus nareHta P® wiu eBpasuiickoro mareHra. JlaHHoe
TpeboBaHUe 00 yKa3aHuU B 3asBKe PMD B KauecTBe CTpaHbI ITATEHTO-
BaHMSI IPeNCTaBIsIeT co00l (hopMy JaBJIEHUS HA 3asiBUTENS U HApy-
LLIEHWE €r0 CBOOOIbI BOJIEU3BSBICHUS, T. €. OTPAHUUYEHUE €TO Tpax-
JTAaHCKMX TpaB.

CornacHo 11. 3 gaHHOTO PazbsicHeHus1 Opemsl 3aceKpeyrBaHuUsl
00BEKTOB IMPOMBIIIUIEHHON COOCTBEHHOCTH IEPEIOKEHO Ha IIJIeUM 3a-
SIBUTEJIS.

B 57011 cBSI3M BO3HUKAET 3aKOHOMEPHKII BOIIPOC: IIOYEMY I1a-
TEHTOBaHME B 3apYOEXKHBIX CTpaHaX 3aepXKMBAECTCS Ha TPU Mecsla 1
3asiBKM HaxondTcs Bce 3To BpeMst Bo BHUUITID, ecnu 3asaBuTelb
JIOJKEH PELIUTD 3TU BOMPOCHI JO NOAAUYU 3asiBKU?

B ciayyae npuHSATHS B YCTAHOBJIIEHHOM MOPSIIKE PELLIEHUs O 3a-
CeKpEeUMBaHUM CBEAEHUI O 3asBISIEMOM OOBEKTE MPOMBILIJIEHHOMN
COOCTBEHHOCTHU I10J1aua B 3apy0ekHOe MaTeHTHOE BEAOMCTBO 3asIBKU
Ha BblIayy OXPaHHOTO IOKYMEHTA Ha 3TOT OOBEKT UM COOTBETCTBEHHO
HampapjieHue 3asaBKu B MexnyHapogHoe 61opo BOMC moryT OBITh
OCYILIECTBJIEHHI TOJIBKO 110 peiieHnio [IpaButenbcrBa PO.

Oco0eHHO HEeyIOBIETBOPUTEIBHO BBITJISIAST BbllLIEyKa3aHHbIE
riostoxkeHus1 Pazpsicnennst Ne3 B OTHOIIIEHUY MHANBUAYaIbHBIX H300-
perareyieil, KOTOPbBIM BMEHSETCS B OOSI3aHHOCTb NMPUHSITUE MEP K
3aCEKPEUMBAaHUIO CBOUX O0BEKTOB ITPOMBIIIJIEHHO COOCTBEHHOCTU. B
POCCUICKOM 3aKOHOAATEIbCTBE HE YCTAHOBJIEHBI HUKAKKE MEPbI OT-
BETCTBEHHOCTH 3a HapylLIEeHUE MOopsiiKa 3apyOeskHOTO MaTeHTOBAHMUSL.

MHorure KoMmMepuecKue ornepaluy CBI3aHbl ¢ nepeaayeid MH-
TEJUIEKTYaJIbHOU COOCTBEHHOCTH: TEXHOJIOTMYECKUX MTPOLIECCOB, HE-
00XOIMMBIX JIJISI TPOM3BOACTBA MTPOAYKIIUU, WU C Nepeaadyeid ornbiTa
U 3HAHWU, HEOOXOAUMBIX ISl MCIOJIb30BAHUS COOTBETCTBYIOIETO
MIPOMBIIIUIEHHOro o0opynoBaHusl. Ilepenaya Takux IpoLEeCcCOB, OMbITa
Y 3HaHUI YacTO Ha3bIBAEeTCs Mepeaavyeil TEXHOJNOTHH U paccMaTprBa-
€TCcs B 9KCITIOPTHOM KOHTpakTe. C TOUKU 3pEHUST POCCUIICKOTO MpaBa
MBI OyneM BKJIIo4Yath B 3Ty popMynupoBky FOHCUTPAJL — u306-
peTeHMUsI, «<HOy-Xay», TOBAapHBI 3HAaK, HAMMEHOBAHME MECTa IIPOMC-
XOXJEHHUS TOBapa, UHbIE HeMaTepUalbHbIE aKTUBbI, KOTOPbIE BO3-
MOXHO MepenaBaTh 110 10roBopy KoHlieccuu. Ilepenaya TexHOI0TUM
MOXET OCYILECTBIISTLCS Pa3IMUHBIMU criocobamu. OHa MOXET OCyllie-
CTBJISITbCS U€pe3 MPeAOCTaBAEHUE JTUILIEH3UIA Ha UCTIOJIb30BAHUE MPO-
MBILIJIEHHOM MTPOAYKIIMUA UJIA MPOMBIIIJIEHHBIX ITPOLIECCOB, KOTOPHIE
B T€X WM UHBIX (hOpMax 3allMIeHbl TPABOM MTPOMBbIIILIEHHOK COO-
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CTBEHHOCTH. B GOJIBIIIMHCTBE IMPAaBOBBIX CUCTEM IIPEIYyCMaTPUBAETCS
pEerucTpaIus, Ipu COOTIOACHUN HEKOTOPBIX YCIOBUI, M300peTeHUI
B 00JIACTH TTPOMBIIIUIEHHOM MPOAYKIIMY WA MPOMBIIIECHHBIX TTPO-
1IeCCOB, MPUYEM B CUJTY PETUCTPAIIMU TaKUE M300PETEHMS TTOTYIaroT
IOpUINYECKOE TIPU3HAHME U 3aIUTY B COOTBETCTBUU C TIPABOM IIPO-
MBILIJIEHHOM COOCTBEHHOCTH, IEUCTBYIOIINM Ha TEPPUTOPUU CTpa-
HBI, B KOTOPOI ITPOUCXOIUT peTucTpalvs. Biameneir mpoMBIIUIEeHHOM
COOCTBEHHOCTH TTOJTy4YaeT NCKITIOUMTEILHOE TTPaBO Ha UCIIOIb30BaHUE
MIPOAYKIIUY WU TIPOLIECCOB, SIBJISIIOIINXCSI OOBEKTOM ITPOMBIIIICH -
Holi cooctBeHHOCTH. III1poKko pacrpocTpaHeHHOM (hOPMOIL 3alIUThI
MIPOMBIIIIJIEHHOM COOCTBEHHOCTH SIBJISIIOTCS TTaTeHTHI. [Tocie Beimaun
MaTeHTa U300peTeHue, SIBJISIONIeecs IIPeIMEeTOM TTaTeHTa, MOXET B
TeYeHNEe OTPAHNICHHOTO CPOKA, YCTAHOBJICHHOTO 3aKOHOM, UCTIOJb-
30BaTbCs B CTpaHe, BHINABIICH TaKOM IMATEHT, TOJLKO C COTJIAcHs
rmareHToobsangaresss. COOTBETCTBYIOIIEE JIMIIO MOXKET TTOAATh 3asIBKY
Ha BBIIavy MaTeHTa B OoJiee 4eM omHol cTpaHe. CyIleCTBYIOT MEXIy-
HapOIIHBIE TOTOBOPHI, COIJIACHO KOTOPHIM PErncTpalivs n300peTeHus
B YKa3aHHOM MeEKIyHapOIHOM O0po o0ecrneunBaeT HallMOHAIbLHYIO
MMaTeHTHYIO 3allUTY B TOCyIapcTBaX — yYaCTHUKAX JIOTOBOPA; B YMC-
JIO TaKMX JOTOBOPOB BXOIAT, Hampumep EBporieiickas rmareHTHas
KoHBeHLMs 1973 roga u moroBop o6 yupexaeHuu AdpukaHCKON
OpraHM3alyy UHTEJUIEKTYyaJIbHOM COOCTBEHHOCTHU B BapuaHTax 1962
u 1977 ronoB. B GOJIbIIMHCTBE NPABOBbIX CUCTEM TaKXKe MPU3HAIOTCS
JIpyrue (popMbl IPOMBIIILIEHHO cOOCTBeHHOCTU. Hampumep, oTiu-
YUTEIbHBIA 3HAK, MUCIIOIb3YEMBbI ISl UICHTU(DUKAIIMA TOBApOB U
yKa3aHUs Ha UX IIPOUCXOXKICHNE, MOXET ObITh 3allIMIICH Yepe3 pe-
TUCTPAIIAIO B KQ4eCTBE TOBAPHOTO 3HAKa. 3alllMIIICHHBIN TOBAPHBIN
3HAK He MOXET ObITh MCITOJIb30BaH 0€3 Coracus 3aperucCTpUPOBaH-
HOTO 00J1amaTesIsl TOBapHOTO 3HaKa.

Ilepenaya TEXHOJIOTUM MOXKET OCYILIECTBIISTHCS B COYETAHUHM C
BBIIAYeii JIMIICH3UH Ha UCITOJIb30BaHKMe TOBapHOTo 3Haka. O01agareb
MaTeHTa WIM TOBAPHOTO 3HAaKa MOXET BbIIABaTh JUIIEH3UU Ha MC-
MOJIb30BaHMe TTaTeHTa WJIM TOBAPHOTO 3HakKa (T. €. pa3pelleHue 1c-
TTOJIB30BATh HA YCIOBMSIX JIMLIEH3UN 3alUIIICHHOE ITATEHTHOE N300pe-
TEeHUEe WIM TOBapHLII 3HaK B 0OMEH Ha Bo3HarpaxiaeHue). B HekoTto-
PBIX TIPABOBBIX CUCTEMaX MPU3HAIOTCS TOMOJHUTEIbHBIC (DOPMBI TIPO-
MBILIJIEHHON COOCTBEHHOCTH, TaKKeE, KaK MOJIe3HbIE MOIEIN U TIPO-
MBIIIUIEHHbIE 0Opa31bl.
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Korga mokynatemio TpeOyeTcsl KOHKPETHasI TEXHOJIOTUS WU
TOBapHBIN 3HAK, LIEJeCO00Pa3HO KaK MOXHO 00jiee TOUHO OIMCaTh
9Ty TexHosoruwo. Korga mokyrmnaresb IIpeanodynTaeT, YToObl 00sI3a-
TEJIBCTBA MTOCTABIINMKA TEXHOJIOTHH OBUTA OIpeeieHb B IIEPBYIO OUe-
penb ¢ TOUKU 3peHUST KOHKPETHBIX TPOM3BOJICTBEHHBIX XapaKTePHUC-
THUK, KOTOPBIE JOJIKHBI OBITh JOCTUTHYTHI C TIOMOIIIBIO MCIIOIb30Ba -
HUST COOTBETCTBYIOIIEH TEXHOJIOTUN, TOCTATOYHO OOIIIETO OITMCAHUS
TEXHOJIOTHH.

HexoTopple mpOMBIIIIEHHBIE TTPOIIECCHI MOTYT OBITH N3BECTHBI
TOJIBKO OTHOMY WU HECKOJBbKUM MpennpusitusiM. CiaydaeTcsi, 4To
STU MIPEATIPUATHS HE XKeJIaloT WX He UMEIOT BO3MOXKHOCTH ITPOBEC-
TH perucTpalnio. BMecTo 3Toro oHM oXpaHsSOT KOHOUIEHITNATBHBII
XapakTep TaKuX 3HaHUH. B omoOHBIX CiTydasix mepenavya TeXHOJIOTUHN
MOXKET MMPOUCXOIUTD Yepe3 mepeaady TaKuX 3HaHW (0OBIYHO Ha3bl-
BaeMbIX «HOYy-xay»). Takas repenaya «HOy-xay» MOXET ObITh 00yC-
JIOBJIeHa TpeOOBaHMEM COXpPaHEeHUsI KOH(PUISHIMATbHOCTHA CTOPOHOI,
KOTOpOIi nepeaaeTcs «Hoy-xay». MHdopMalius 1 HaBBIKM, HE00XO-
IUMBIC 71 SKCIUTyaTallui U OOCIYyXMBaHUS 000pyI0OBaHUSI, MOTYT
OBITh TIEpeJaHbl B XOI€ MOJATOTOBKY MepCcoHala WK Yyepe3 repeaavy
JOKYMEHTALINH.

IMTocTaBIIKMK «HOY-Xay» OOBIYHO TpeOyeT coxpaHeHUs KOH(U-
JIEHIIMATbHOCTH «HOY-Xay». KoH(pUAeHIIMAIEHOCTh MOXET TpeOOBaThCs
Ha JBYX 9Tarax. Bo-TepBbIX, MOCTaBIIMK MOXKET MPEIOCTaBUTD OIIpe-
JleJIeHHYI0 MH(pOpMalUIo, OTHOCSIIYIOCS K «HOY-Xay». Bo-BTOpPBIX,
TIpY 3aKJIIOYCHUM KOHTpaKTa Ha MOCTaBKY IOCTaBIIUK TPEOYET co-
XpaHeHUsI KOHPUIEHIIMATEHOTO XapaKTepa JOTOTHUTEIBHON HH(Op-
Malliu O «HOY-Xay», COOOIIEHHON BIOCIEACTBUN. JIJIST MOCTMKEHUS
3TOT0 B HEKOTOPHIX IMPABOBBIX CUCTEMAaX CTOPOHAM, BO3MOXHO, Tpe-
OyeTcs o HayaJia MeperoBOPOB 3aKIIOYNTh COTJIallleHre, COTJIaCHO
KOTOPOMY TTOKYTIaTeNIb IPUHUMAET Ha ce0sT 0053aTeTbCTBO COXPAHSITh
KOH(}UIEHINAILHOCTD B OTHOLLIEHUY MH(GOPMALIMU O «HOY-Xay», CO-
OOIIIEHHOH B XOII¢ TIEPErOBOPOB, a BIOCIEICTBUN BKIIOUUTD ITOJIO-
XKeHre 0 KOHPUAESHIIMaIbHOCTHU B 00Jiee II00aIbHOe — KOMILIEKC-
Hoe cornaireHue. CorjaacHO APYTUM IIPaBOBBEIM CHCTeMaM, OJHAKO,
00513aTeILCTBO MOCTABIIMKA COXPAHATh KOH(MUISHIIMATBHBIN XapaK-
Tep BBITEKAET U3 00513aTeILCTBA CTOPOH TIPOSIBIISITH B XOZIE IIEPETOBO-
poB 100py1o Boo. B Poccuu Takue 1ocTaBKy Ha3bIBAIOTCS JIMLICH3M -
OHHBIM JIOTOBOPOM.
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Ta cTenieHb, B KOTOPOi1 JOTOBOPHBIE TTOJIOKEHMS MOTYT HaKJIa-
IBIBATh Ha MOKYIIATesIs 00513aTeIbCTBA B OTHOIIEHNY KOH(MUIEHIIN -
aJIbHOCTHU, PETYIMPYETCs UMIIEpaTUBHBIMU ITPABOBBIMM HOpMaMU. Tax,
B P®D «HOy-xay» momiexar JULeH3MPpOBaHUIO. Bompockl, KOTopkie
MOTYT OBITh PACCMOTPEHBI C TTOMOIIBIO TAKHUX JOTOBOPHBIX TTOJIOXKE -
HUIA, BKJIIOUAIOT YETKOE OIpeaesIcHUe «HOY-Xay», KOH(UISHIINATb-
HbII XapakTep KOTOPOTO JOJIKEH COXPaHSIThCSI, CPOK COXpaHEHUS
KOH(UIEHINATLHOCTU U 00BEM JOIIYCTUMOTO pasrialleHus HHpOop-
Maluy (HarpuMep, pasrialieHrue nHpopMaluyd MOXeT ObITh pa3pe-
IIIEHO B OTOBOPEHHBIX OOCTOSITEILCTBAX MJIM OTOBOPEHHBIM JIULIAM).

B ciyyae, Korma mokymaTenb JOJDKeH MOJYyIUTh UCKITIOUNTEb-
HOE TIPaBO Ha MPUMEHEeHNEe TEXHOJIOTUM WJIM KOTIa ITOCTaBIINK TeX-
HOJIOTHU TOJIKEH MOJYIUTh NH(GOPMALIUIO O JIFOOBIX YCOBEPIIIEHCTBO-
BaHUIX TEXHOJIOTUH, IIPOU3BEIEHHBIX ITOKYIIaTeJIeM, MOXET ITOTpe-
00BaThCsl YCTAaHOBJICHNE 00513aTeIbCTBA IMOCTABIIMKA TEXHOJIOTUY B
OTHOLIEHUU COOIIONEHUS KOH(MUAEHIIMATbHOCTH.

B cayyasix mepenayn TEXHOJIOTHUU CJIOXKHBIM SIBJIIETCSI BOIIPOC
00 yCTaHOBJIEHUU LIEHbI Ha TEXHOJIOTUIO. JIByMsI OCHOBHBIMU (popma-
MM YCTAHOBJICHMSI LIEHBI Ha TIepenavy TEXHOJOTUM SIBJISTIOTCS TIaTeX
NAYMAJbHON CyMMbI WJIU YIUIaTa POsiITH. Takue ke CIiocoObl OrIaThl
HCTIONB3YIOTCS U TIPY TIepenaye aBTopcKux 1pas. [pu memode ycma-
HOBACHUA NAYUAAbHOL cyMMbl OOIIIAs IIeHA OIpenessieTCsl B caMOM
Havajie caenku. K 4ncity KiroueBBIX BOITPOCOB, CBSA3AHHBIX C TIPUME-
HEHHEM 3TOT0 METOIa, OTHOCSATCS BOIIPOCHI O MOMEHTE TUIaTeXXa 1 O
TOM, JOJIKEH JIM TUIaTEX OBITH OCYIIIECTBIIEH B OTHOPA30BOM ITOPSII-
Ke Win Xe 1o vyacTaM. ComracHo MpaBy psna CTpaH IpUMEHEHUe
MeTOo/a YCTaHOBJICHUS TIayIIAJIbHON CYMMBI MOXET OBITh CBSI3aHO C
HEKOTOPBIMHU YCIOBUSM. Takue yCI0BUs OrpaHUYMBAIOT BUIBI ITepe-
nayy (HarpuMep, 3aKyIKy MaTeHTHBIX TpaB UM OTOBOPEHHBIX BU-
OB TEXHUYECKUX YCIYT ¥ TIOMOIIN) MU CEKTOPHI, B KOTOPBIX MO-
JKET IPUMEHSITBCS METOI YCTAHOBJICHUS MAYIIAJIbHOM CYyMMBI.

Ecnu ipumeHsieTcss memod ynaame! posamu, TO 1ieHa, TTOIIE-
Kalasl yruiate (T. €. posiITH), YCTaHABIIMBACTCS C TIOMOIIBIO CChIIKU
Ha OIpeeIeHHbIe 3KOHOMUYECKHUE Pe3yIbTaThl IPUMEHEHUS TIepe-
JlaBaeMoli TexHoysioruu. B mipaBe psiga cTpaH o0si3aTe/IbHOE IIPUMEHe-
HHE METOJa, CBSI3aHHOTO C YIUIATOM POSUITH, IpeaycMaTpUBaeTCs
JUTSI HEKOTOPBIX BUIOB JIMIIEH3WI Ha TIPOMBIIIUIEHHYIO COOCTBEHHOCTD
WU COTJIAlIEHUH O Tiepenayue TeXHoaoruu. K TakuM cTpaHaM OTHO-
cutcst u P@®. PosinTit 00BIMHO YBSI3BIBAIOTCS C TIPOU3BOJICTBOM, IIPO-
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JakaMW WJIM NPUOBLIbIO, 00YCIOBICHHBIMU UCTIOJb30BAHUEM TEXHO-
Jioruu. B ciyyasx, korga B KauecTBe CIpaBOYHOTo (pakTopa UCIOb-
3yeTcs 00beEM MPOU3BOJCTBA, POSIITU MOTYT, HAIIpUMEDp, YCTaHABJIM -
BaThCsl B KaueCTBe (DMKCMPOBAHHON CyMMBbI, YIJIAYMBAEMO Ha Mpo-
U3BEACHHYIO €IMHUILY WJIU KOJUYECTBO (HarpuMep, Ha TOHHY WIU
ymTp). B mipaBe psima cTpaH cBoOOIa CTOPOH JOIOBapUBATHCS O POSUITU
Ha OCHOBE 00beMa MPOU3BOACTBA OrpaHMYMBaeTcs. Hanpumep, Moxer
npeaycMaTpuBaThcs TpeOOBaHKWE O TOM, YTOObI B CBSI3U C HEKOTOPbI-
MM BUIaMU JULEH3UI WIK TlepeJadynd TEXHOJIOTUY POSUITU YBSI3bIBa-
JIMCh C 00bEMOM MpOAaXK.

ITpuBs3Ka posiITH K MpojaxxaM UMEET TO MPEUMYILIECTBO, UTO
OHa He HakKJaJblBaeT Ha JIMLIO, KOTOPOMY IepelaHa TEeXHOJOIus,
OTBETCTBEHHOCTH 3a yIUIaTy POSUITU Ha TOBaphl, KOTOPbIE TPOU3BE-
JIeHbl, HO He mpoaaHbl. CTOPOHBI, Xealolle MIPUMEHUTb 3TOT Me-
TOMA, AOJDKHBI TIPUHSATH pElleHWE O TOM, CJeAyeT JU OCHOBBIBATH
pacueT posITH Ha BaJIOBOI WJIU K€ YMCTOM IpoaaxHoii 1ieHe. IToce-
JHUI METOA MpeayCMaTpUBAET BOZMOXHOCTh UCKIIIOUEHHUS U3 pacye-
Ta POSIITU psifa MO3ULIUIA, KOTOPbIE BKJIIOYAIOTCS B LIEHY MPOJAXH,
HO KOTOpPbI€ HE CBS3aHbI C TEXHOJIOTHUEUN WU YXKe IBUIUCh UCTOUYHU-
KOM MPUOBLIN 151 JivlIa, ee Tepeaaoliero. B ynciio Takux no3uui
MOTYT, HalIpUMep, BXOIUTh PACXO/bl Ha YIIAaKOBKY, HAJIOTU, PaCXO-
JIbl HA MIEPEBO3KY U CTPaXOBaHUE, CTOUMOCTD ChIPbsl U TIPOLIEHT LIEHHI,
MOKpbIBaIOLIMI posiTU. B 1ipaBe psiga cTpaH onpenessieTcs J0myCcTy-
MbIi1 HAOOP 371EMEHTOB, KOTOPbIE MOTYT BKJIIOUAThCS B UUCTYIO MPO-
JaxHy1o 1ieHy. Kpome Toro, CTopoHbl, BO3MOXHO, TTOXEIal0T Or0BO-
pUTh, UTO pacueT pOSIITH JOJKEH OCHOBBIBATLCS Ha CIpaBeIIMBOM
PBIHOUHOM 1IeHe MpOoayKIIMU. Takoi Moaxoa MOXET UCIOJIb30BaThCs
B KQUECTBE rapaHTUU MPOTUB COKPAILIEHUST YPOBHSI PEHTA0EIbHOCTH,
JIOCTUTHYTOTO JIULIOM, TIEPEAAIOIIAM TEXHOJIOTHUIO.

Ellle onvH moaxona K pacyeTy pOsUITH 3aKJII0UYaeTcsl B YBSI3KE
POSUITH U AOXOJ0B, MOJYYEHHBIX JIULIOM, KOTOPOMY TNepeJaHa TEXHO-
JIOTHs, OT 3KCIUTyaTallMu NepeJaHHou TexHoaoruu. K ynciy apyrux
METOJOB pacyeTa POsIITU OTHOCITCS TOTOBOPEHHOCTH O MUHUMAaJIb-
HBIX POSUITH, IMPU KOTOPbIX MMHUMAJIbHBIN TIATEX MOJIEXKUT YIla-
T€ HE3ABUCUMO OT IOCTUKEHUS OIpPee/IEHHOTO YPOBHS MTPOU3BO/I-
CTBa, MpoAaX WJIM AOXOAOB; NTOTOBOPEHHOCTH O COKpAILAIOIIMXCS
pOSUITH, TIPU KOTOPBIX CyMMa POSUITU YMEHbIIAETCS MO MEpe pocTa
00beMa MpOoM3BOJICTBA UM MTPOJAXK; OTPaHWYEHUS] HA MAaKCUMAJIbHYIO
CyMMY POSUITU, MOJJIEXKAllly1o yIiaTe. B psize cTpaH nmpruMeHeHue He-
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KOTOPBIX TAKMX MEXaHM3MOB B OIPENeICHHBIX CIIy4yasx IpeaycMaTpu-
BaeTcs B 00s3aTeIbHOM TTOPSIAKE, a B IPYTHX CIIydasx OrpaHUIYMBaeT-
ca. Hammpumep, B psizie cTpaH JOTOBOPEHHOCTU O MUHUMAJILHBIX POSLIT-
TH HE JOIMYCKAIOTCS B TEX CIIydasiX, KOTIa POSUITA YBSI3BIBAIOTCS C
MPOU3BOACTBOM, NTpOAaXKaMU WM AOXOAaMU; Il 3TUX ClIyyaeB MO-
JKeT TIperycMaTpUBaThCS 00513aTeIbHOE UCTIOJIb30BaHUE COKpalllalo-
IIUXCST POSIITU, a IS psiia BUAOB Tepenadyd TeXHOJOIMU B 00s13a-
TeJIbHOM TOPSIIKE YCTAaHABIMBAIOTCS OTPAaHUYEHUSI HA MaKCHMaJlb-
Hble posuiT. CTOpOHAM CIIeAyeT TakKKe 00paTUTh BHUMAaHUE Ha BOII-
pocC 0 TOM, KaKasl CTOpOHA HeCeT OTBETCTBEHHOCTH 3a YILJIaTy HaJlo-
roB Ha posurti. ClenyeT OTMETUTh, YTO B TIpaBe psia CTpaH 3TOT
BOIIPOC peryaupyercs (HampuMmep, MOXeT TpeOOoBaThCs, YTOOBI CTO-
POHBI OTOBOPUJIY B KOHTPAKTE Ha TMiepeaavdy TEXHOJOTUH, KTO U3 HUX
yIuTaunBaeT Hajorn). I1o Takoit TeXHOJIOTUM CTPOSTCS COTJIAallIeHUS
P® 06 n36exxaHny TBOMHOTO HAJIOTOO0I0KEHMUS.

IIpu paccMoTpeHNHU BOIIpOCa O TOM, KaKOil METO MCITOJIb30-
BaTh — MayIIaJIbHYIO CYMMY WJIM POSIITH, CTOPOHAM CJIEAYeT, IIOMU-
MO TIOJIOXKEeHUI MTPUMEHUMOTO TIpaBa, YIUTHIBATh, YTO KaXKIBII Me-
TOJ pacyeTa LEHbI MOXET 00J1a1aTh HEKOTOPBIMM ITPEUMYILIECTBAMU 1
HenocTaTkamu. Ecim, Hanmpumep, yIiaTa posiTH OCYIIECTBIISIETCS B
TeYEHUE UIMTEIHBHOTO BPEMEHU, SKOHOMHUYECKNE OOCTOSTENIbCTBA
MOTYT U3MEHUTBCS B TEUEHUE STOTO CPOKA, YTO MOBIUSIET HA 00beM
MpOoIax M, COOTBETCTBEHHO, HA CYMMY ITOJIEXKAIIINX YIUIATe POSIITH;
TIPA COBMECTHOM TIPEITNIPUSITUN, OTHUM M3 TTAPTHEPOB IO KOTOPOMY
SIBJISIETCST JIUIIO, TIepenalrolee TEXHOJIOTUIO0, MOXeT ObITh COUTEHO,
YTO yIjIaTa POSIITH, YBSI3aHHBIX C MpoAaXkaMu, SBISETCS MPearoy-
TUTEJIBHO 10 CPAaBHEHUIO C JOTOBOPEHHOCTHIO O BBITLIATE MAyIIIalb-
HO CYMMBI, TTIOCKOJIbKY B 3TOM cJly4ae JIUIIO, epeaaBliee TEXHOJIO-
TUIO, TIOJIyJaeT MOIOJTHUTENbHBIN CTUMYN K Pa3BUTHUIO Mpogax. B
psize ciydaeB, BO3MOXHO, 11eJ1eco00pa3Ho coueTaTh 3TH IBa METOAa
(HammpuMep, IepBOHavYaabHasI BRIIUIATA MAYIIAaIbHON CYMMBI C ITOC-
Jleayroleit yraroi posuiti). KonkpeTtHoe odopMileHHe JOTOBOPEH-
HOCTH 00 yILIaTe POSUITH TaKKe JOJDKHO OTpaXkaTh COOTBETCTBYIOLINE
SKOHOMUYECKUE OOCTOSITEILCTBA U JOTOBOPHBIE 00s13aTeIbeTBa. B ciry-
yae, Korja JOJDKHBI YIUTAYMBaThCS POSUITH, IS pacyeTa pOsUITH JIUIIO,
KOTOPOMY TIepenaeTcsl TeXHOJIOTHS, TOJDKHO BECTH OIpeaeIeHHbIC
3aIliCH, a JINIY, KOTOPOE TepeaaeT TeXHOJIOTHIO, TIPEIOCTaBIISIETCS
BO3MOXKHOCTB JIOCTYIIa K 3TUM 3aITUCSIM.
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XpecromaTus

«ABTOpCKOE TIpaBO — 3TO OMHOBPEMEHHO COYETaHME JIMYHBIX U
MMYIIECTBEHHBIX MPABOMOYUI TBOPIA MPOU3BENECHUS U COBOKYII-
HOCTh TIPaBOBBIX HOPM, PETYJIMPYIOLINX OTHOIIEHUs, BO3HUKAIO-
IIe MEXIy aBTOPOM 1 OOIIECTBOM B CBS3U C CO3MaHUEM U MCIIOJb-
30BaHUEM TTPOM3BENECHUIT IUTEPATYPhl, HAYKU, UCKYCCTBa».

A3byka aBTopckoro npasa. / [1ep. ¢ anra. E.B. TapacoBoii. —
M., 1982. — C. 18.

«B oTnmune ot Apyrux cyObeKTUBHBIX MTPaB aBTOPCKUE ITpaBa, Mpu-
0oOpeTeHHBIE Ha TEPPUTOPUU OTHOTO TOCYIapCTBA, HE IMOJTYJaroT
ABTOMATHYECKOTO MPU3HAHMS Ha TEPPUTOPHM IPYTOrO TOCYIapCTBa.
DTO MOJTOXKEHUE ... OOBICHIETCS TePPUTOPUATBHBIM XapaKTePOM aB-
TOPCKOTO TIpaBa.

.13 ... TeppUTOpUATBLHOTO MPUHIIMIIA MOTYT OBbITh CAEIaHbI CIeMyI0-
11e BbIBOIBI: 1) CyObEKTHMBHBIE aBTOPCKME MpaBa Ha KOHKPETHOE
MPOU3BeIeHNE BO3HUKAIOT B KaXIOM roCyJapcTBe HE3aBUCUMO OT
TOTO, OXpaHsIeTCs JIM 3TO MPOU3BEACHUE B IPYroM rocyaapcrse; 2)
MpaBOBasi OXpaHa MPOU3BEIEHUS B OMHOM CTpaHE HE BIUSET Ha €TO
OXpaHy B Ipyroit ctpaHe; 3)aBTOpcKue MpaBa, BO3HUKAIOIIUE B pa3-
JIMYHBIX TOCYAApCTBaxX, HE3aBUCUMBbI Ipyr OT Apyra; 4) oxpaHa
CyOBEKTUBHBIX aBTOPCKMX MTpaB OrpaHUyYeHa TeppUTOpUeil rocyaap-
CTBa, Ha OCHOBAHWHU 3aKOHOMATEIbCTBA KOTOPOTO OHU BO3HUKJIU...»

M.M. Bborycnackuii. Bompocsl aBTOpCKOTO ITpaBa B MEXIyHa-
POIHBIX OTHOLIeHUsIX. — M., 1973. — C. 23.

«... HanmmoHanpHBIN pexXuM B 00JIACTU aBTOPCKOTO IIpaBa Ipeno-
CTaBJIsIeTCs] OOBIYHO HE aBTOMAaTWYeCKU, He 0e3ycIOBHO, a Ha Ha-
yayiax B3aMMHOCTU. B cuily mpuHIIMITA B3aMMHOCTH TpaBa MHOCTPaH-
11a B OMHOM CTpaHe OXPaHSAIOTCS B TOM cilydyae, €CJIM HOpMBI TIpaBa
CTpaHBbl €ro TpaXIaHCTBA WUJIU CTPaHBI, TAe BIepBbIe OBLIO OMyOJIH-
KOBaHO €ro MpoM3BeleHUE, TIPeaycMaTPpUBAIOT OXpaHy IMpaB Tpax-
JIlaH CTpaHBbl, TII¢ UCTIpallIMBaeTCs oXpaHa. PaznuyaeTcsl B3aMMHOCTh
B (hopMaTbHOM U B MaTepUaJTbHOM CMBICTIE».

M.M. BorycnaBckuii. Bormpocsl aBTOPCKOTO IIpaBa B MEXIyHa-
pOIHBIX OTHOLIeHUsIX. — M., 1973. — C. 49.

«[1pemocTaBieHe MHOCTPAHHBIM aBTOpaM TOTO Xe o0beMa IIpaB,
KOTOPBIM ITOJTB3YIOTCSI MECTHBIE aBTOPHI ((hopMaibHasT B3aMMHOCTB),
SIBJISICTCS] PACIIPOCTPaHEHHBIM, HO He SIWHCTBEHHBIM BBIPAKCHU-
€M TIPUHIIAIA B3aUMHOCTH. MHOTIa YKa3aHHBIN TIPUHIIAI Pean3y-
eTcs B (hopMe MaTepHadbHON B3aMMHOCTH, T. €. ITyTeM IPEIOCTaB-
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JIEHWsSI ”HOCTPAaHHBIM aBTOpaM TaKoro oobheMa IpaB, KOTOPHIM OHU
TTOJTB3YIOTCSI B CBOEM TOCYIapCTBE».

A.I1. Ceprees. [1paBo nHTELIEKTyaIbHOI COOCTBEHHOCTU B PD.
— M., 1999. — C. 172.

Konrpoabubie Bonpocsi

1. YUTto 0603HaYaET MOHATHE «MHTEJICKTYaIbHOE TIPaBO» U Ka-
KOBBI COCTABJISIIOIINE €r0 3JIeMEHTHI?

2. KakoBo coaepkaHue TeppUTOPUATHHOTO TPUHITUIIA B aBTOP-
CKOM 1ipaBe?

3. Kakwe cItocoOBI peomoJIeHNST TEpPUTOPUATTBHOTO XapaKTepa
ABTOPCKUX TTpaB M3BECTHBI MEKIyHAPOIHON IPaKTHKE?

4. YyacTHUIIEH KaKUX MEXXIYHApOIHBIX COTJIAIICHIIA B 001aCTH
OXpaHBI aBTOPCKHUX TIpaB siBisieTcss Poccns? KakoBo MX COOTHOIIIEHME
¢ HOpMaM¥ HalIMOHAJIBHOTO 3aKOHOAATeThCTBa?

5. B ueM coctourt uenb aesirenbHocTy BOUC?

6. B paMKax, KaKHuX MpoIeayp MPONUCXOINT «MEXIYHAPOITHOE»
JIMLIEH3UpOBaHue?

7. B KaknX TeppUTOPUATHHEBIX TPAHUIIAX OCYIIECTBIISIIOTCS aB-
TOpCKUe MpaBa (MMyILECTBEHHbIC U HEMMYILIECTBEHHbIE)?

8. KakmM 00pa3oM oCyIIeCTBIIsSIETCS Tiepeaaya MHTEJUIEKTyalb-
HOM COOCTBEHHOCTH OT IOPUAMYECKOTO JMIIA OTHOTO TOCyIapcTBa
OPUIMIECKOMY JIUITY APYTOTO rocyaapcTBa?

9. YTo nmoHMMaeTcs B MEXIYHAPOAHOM 000pOTe MOJ TEPMUHOM
«HOYy-Xay»?

10. Yto rmoHMMaeTcs B MEXIyHapOTHOM 000OpOTE I10J, TepMMHA-
MH «TEXHOJIOTHUST» M «Ilepeada TeXHOIOTHI»?

3agauu u ynpaxkHenu

1. ITponomkuTe BhICKA3bIBAHUE:

P® yyacTtByeT B MeXXIyHAapOJHOM KOHBEHLIMU 00 OXpaHe JIuTe-
paTYPHBIX M XyI0XXKEeCTBEHHBIX ITPOM3BEICHUI B peIaKIIN:

a) bproccenbckoro Akra;

0) INapuzxckoro AxTa;

B) PumMmckoro Akra.

2. YKaxuTe NpaBWIbHBIM BapMaHT OTBETAa Ha BOIIPOC, KOInaa
TOJKHBI ObUTM OBITH BITEPBHIE BBINMYIIIEHBI B CBET MPOU3BENCHUS POC-

— 157 —



A.O. HMumakosa

CHIACKMX aBTOPOB, YTOOBI Ha HUX paclpocTpaHsuia AeiictBue Beemup-
Hasi KOHBEHIIUSI 00 aBTOPCKOM TpaBe B pegakuuu 1971 r.:

a) no 9 mapra 1995 r.;

6) mocie 9 mapta 1995 r.;

B) mocie 13 mapra 1995 1.

3. Bribepute BepHYI0 (GOPMYIMPOBKY U3 YKa3aHHBIX HILXKE.

Ha navanax B3aMMHOCTH MHOCTPaHHBIM aBTopam B PD npenoc-
TaBJISIETCS:

a) pexXUM HauOOJIbIIETo 0JIaronpUsITCTBOBAHMS;

0) HaLlMOHAJILHBINA PEeXUM;

B) peXXYM HaMMEHBIILIETO 0J1aronpUsITCTBOBAHUS.

4. Ilpopomxute ppasy: «B oTanyre oT APYrux Cy0ObeKTUBHBIX
MpaB aBTOPCKUE IpaBa, MPUOOPETEHHbIE HA TEPPUTOPUU OJHOTO
rocyiapcTBa, He NoJy4aroT aBTOMaTUYECKOro MPU3HAHUS Ha TEPPU-
TOPUM IPYTOTrO rocyaapcTBa, YTO OOYCIOBJIEHO ...»:

a) UX 9KCTEPPUTPHUAIBHBIM XapaKTePOM;

0) UX TeppPUTOPUATIBHBIM XapaKTepOM,;

B) UX UCKJIIOUUTEIBbHBIM XapaKTepPOM.

5. OTBeThTE Ha BOIPOC, IPOAHAIM3MPOBAB CUTYALIUIO:

I'paxnanun M3zpauns, npoxusawimuii B PO, kak nzobperarenb
mogaa B IlaTeHTHOE B€OOMCTBO 3asBJICHHUE Ha ITOJYUYCHUEC IMATCHTA, CBOU
Jc€j1a OH BEJI CaMOCTOATECIIbHO. OZ[HaKO B PocnareHte €My 3asdBUIIN 00
00413aTeIbHOCTU yyacTtusd NMaT€HTHOI'0 MOBEPEHHOTO B €TI0 ACJIax. l/l3o6pe—
TaTCJIb-U3PanuJIbTAHWH Mmogal UCK B Cya.

Kakum obpazom nojKeH pa3pelinTh e1o cya?

Bonpocer aas o6cy:xaenns nHa cemunape

1. B 4eM COCTOMT CYLLIHOCTh IMPOIIPHUETAPHOIO IOIX0Aa K aBTOP-
ckoMy npaBy? Ilonydun 11 OH OTpaxkeHHe B POCCUIICKOM 3aKOHOIA-
TEJIBCTBE U MEXKIYHAPOIHBIX COIVIAIIEHUX?

2. KakoBo cooTHOIIeHME HAIIMOHAIBHOTO peXXruMa 1 IIPUHIIUITIA
B3aMMHOCTH B aBTOPCKOM I1paBe?

3. Kakum 006pa3oM TpaJullMOHHO PETYINPYIOTCSI OTHOIIEHMS,
CBSI3aHHBIC C MHTEJUIEKTYaJIbHOM cOOCTBeHHOCTHIO? HacKkobko a¢-
¢eKTUBeH TakKoi MeTon?

4. KakoBbl BO3BMOXHBIE ITyTU Pa3BUTHS CUCTEM MEXIyHApO/I -
HOI1 OXpaHbl aBTOPCKUX IIpaB?
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5. Kak pacnpenenseTcs: 0peMs 3aceKpeuyrBaHus MHQOpMaLUKY B
Mpolecce NaTeHTOBAHUSI MHTEJUIEKTYaJIbHOM COOCTBEHHOCTU POCCUIA-
CKMMM JIMLIaMU 3a pyoexkom?

6.

Kaky1o poib urparoT B MeXAYHAapOJHOM 000pOTE CUCTEMBbI

JINLIEH3UPOBAHMS M PETUCTPALIMU TIPAB HA MHTEJIJICKTYaJIbHYIO CO0-
CTBEHHOCTD?

7.

KakoBrbI TTpenMyIiiecTBa pOSUITH IIPU TPAaHCTPAHUYHOM Tepe-

Jade TexHosoruii? Yro mpeacTapisieT cOOOM JaHHBIM METO/I PacyeTOB
3a Iepegavyy TeXHOIOTU?

OoOOoooooooogooogno

g
g
g
g

OCHOBHbIe MNMOHATHA

aBTOPCKOE MPaBo;

BOMUC,;

N300peTeHNe;
MHTEJUIEKTyaIbHasl COOCTBEHHOCTD;
JIMIIEH3UPOBAHNE;

«HOY-Xay»,

OXpaHa aBTOPCKUX IIPaB;
MaTeHT;

MaTEeHTHOE MPaBo;
MaTeHTOoO00IaaaTeIb;
naylajbHas CyMMa;
nepenaya TeXHOJIOT UMY,
MoJIe3Has MOJIEIb;

MpaBO MPUOPHUTETA;
MPOMBIIUICHHBII 00paselr;
POSLITH,

cepTuduKar;
TePPUTOPUAIIBHBINA TTPUHITHII,
TOBApHbI 3HAK.

Autepatypa, pekoMengyemMasi K M3yUeHHIO

1. A3byka aBropckoro npasa. / Ilep. ¢ anrn. E.B. TapacoBoii. —
M., 1982.

2.

Bborycnasckuit M.M. Bopockl aBTOPCKOIO IpaBa B MEXKIY-

HapOJHBIX OTHOLIEHUSIX. — M., 1973.
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3. borycnackuiit M.M. MexnyHapoaHOe YacTHOE IpaBo. — M.,
2000.

4. 3sexoB B.I1. MexnyHapogHoe yacTHOeE I1paBo. Kypc jiekiuii.
— M., 1999.

5. Ky3nenoB M.H. OxpaHa pe3y/1bTaToB TBOPUECKOM eSATEIIb-
HOCTU B MEXAYHApOAHOM YaCTHOM IipaBe. — M., 1988.

6. JIynu JI.A. Kypc MexxmyHapomgHOro yactHoro mpasa. OcoOeH-
Hag 4yacTb. — M., 1975.

7. MatBeeB 10.I'. MexnyHapoaHasi oXxpaHa aBTOPCKUX IIpaB. —
M., 1987.

8. CepreeB A.Il. IIpaBo nHTEIEKTYyaJIbHOM COOCTBEHHOCTU. —
M., 1999.

9. ®emoceena I'.}O. MexayHaponHoe yacTHoe TipaBo. — M., 1999.

10. IaTtpos B.I1. MexayHaponHOe COTPYAHUYECTBO B 001aCTU
M300peTaTeNIbCKOro U aBTOPCKOTO IpaBa. — M., 1982,

11. Kegel, Internationales Privatrecht. — 7. Aufl. — 1995.

2.6. JennkTHble OTHOLWEHUS
B MeXAYHapOAHOM 4aCcTHOM npase

Ilporpammuas annorauus

ITonsiTHE, CYIIHOCTh Y 3HAYEHME MHCTUTYTA 00S3aTEILCTB BCIE -
CTBHE IPUYMHEHMS Bpea.

HMcropryeckuii o4epK pa3BUTHUS JAHHOIO MHCTUTYTA.

INoHsATHE NETMKTHBIX 00S13aTEILCTB, MX COBPEMEHHOE 3HAYEHUE.
CyOBeKTHBII COCTaB 00513aTENLCTB U3 MPUUMHEHNS Bpea.

Koum3noHHO-TIpaBOBbIE BOIIPOCH! 00SI3aTENLCTB M3 IPUYMHE-
HUS Bpena. TpaaulimoHHbIe KOJJTM3MOHHbBIE TTPUBI3KY IJIST yCTaHOB-
JIeHusI npuMeHnMoro TipaBa. HoBele koHnermuy coppemenHoro MUI1
B 00JIaCTH JEIMKTHBIX 0053aTeIbCTB. Pa3BUTHE peryaMpoBaHusI MHOC-
TPaHHBIX JEJINKTOB B IIPABOBBIX CUCTEMAX Pa3HBIX TOCYIAPCTB.

MexnyHapoaHble COTJIAllleHUsT B 00JIACTU IEJIMKTHBIX 00s13a-
TEJILCTB.
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KonnsnoHHBIE BOIIPOCH 0013aTeIbCTB BCICACTBUE TIPUYMHE-
HUs Bpela B 3akoHoAaTeNbcTBe PD. [TpaBoBOE peryinpoBaHue Ipu-
yHeHUd Bpega B PD.

BosMeltieHre MOpaIbHOTO Bpena.

OnopHblil KOHCTIEKT AeKIMH

JleIMKTHBIE OTHOMIEHHS] — BTO 00S3aTEILCTBA, BOSHUKAIOIIINE
B CBSI3M C IPUYMHEHWEM Bpena. JINmo, Sapisioleecs MOTePITeBIINM,
AMeeT TIpaBo TpeboBaTh OT MEeTMHKBEHTa Bo3MeIIeHUs Bpena. [1pu
5TOM pa3Mep M MOPSIIOK ONpeaesIeHIs yiepoa MOXET ObITh pa3iid-
HBIM B 3aBUCHMOCTH OT IpaBa, MPUMEHSIEMOTO IIJIsT peryIMPOBAHMS
3TUX BOMPOCOB. OcobeHHOCmb 0eAUKMHbIX 0053ameabcme COCTOUT B
TOM, YTO MX BOBHUKHOBEHNE He 00YCIIOBJICHO TOTOBOPOM, a CBSI3aHO
¢ HacTyIleHHeM (akTa — TpUYMHEHWEM Bpea, TIpUYEeM B psie
cyJ4aeB He3aBUCHMO OT BUHBI JIUIIA, TPUINHUBIIETO BPEI.

O06s13aTeIbCTBA U3 IPUUNHEHUS Bpeda, UMeHyeMble B HEKOTO-
PBIX TIPaBOBEIX CCTeMax (MMPEeNMYIIECTBEHHO B CTpaHaX KOHTUHEH -
TaJbHOU EBpOIIBI) HeTMKTHBIMU, OTHOCSTCS K IPEBHEHIIINM BUIaM
ob6s13atenbeTB. B mcropnu passutusg MYI1 komm3noHHOE peryampo-
BaHWE 3TUX MPaBOOTHOIICHUIT MIPETEePIIeNIO OMPEAeIeHHYIO 9BOJIIO-
LIWIO: OT HAJIMYMST ¢AMHCTBEHHOTO MPUHIINTIA, YCTAaHABIMBAIOIIETO
BBIOOD TIpaBa MY PeTyINPOBAHUH JCINKTOB, 0 pa3pabOTKN CUCTe-
MBI KOJUTM3MOHHBIX TIPUBA30K, B OCHOBE KOTOPHIX OBIT 3aI0KEH TIPHH-
LM HAaUOOJTBIIIEH BHITOIBI AJTSI BO3MEIICHHS yIIepOa ¢ TOYKH 3pEeHUST
WHTEPECOB MOTPEONTENS.

3HaueHHne BHIOOpA 3aKOHA 110 AETMKTHBIM 00S13aTeThCTBAM OIT-
penelnsieTcsT BeChMa CYIIeCTBEHHBIMU Pa3IMUMSIMHU B COOTBETCTBYIO-
IIeM MaTepHUaJTbHOM TTpaBe OTAETbHEBIX CTPaH: ITO-pa3HOMY paspela-
I0TCSI BOIPOCHI «IEIMKTOCIIOCOOHOCTH» JIUla, OpeMEeHM J0Ka3bIBa-
HWS BUHBI IEJIMHKBEHTA, OTBETCTBEHHOCTH O€3 BUHBI, 3HAUCHWS BUHBI
TTOTEPIIEBIIIETO, BO3MEIIICHNS Bpea.

YYacTHUKaMU TEeTUKTHBIX IIPABOOTHOIIIEHW MOTYT BEICTYIIATh
paszimuHble cyobekThl MYII, mprueM Kak B Ka4ecTBe ITOTEPIIEBIIIC-
ro, TaK M B Ka4eCTBe ACIMHKBEHTA. DTO KacaeTcsl, TIpeXIe BCETo,
Takux crennduueckux cyobekroB MUII, kak rocymapcTBo n MexX-
MpaBUTEIbCTBEHHBIE opraHu3auuu. [TpuMepoM NeTUKTHBIX OTHOLLE-
HUIT, KOTIa CyOBhEKTOM BBICTYIIAET TOCYIapCTBO (B POJIM, HAIIpUMep,
e TMHKBEHTA), IBJIIETCS CUTYaIlHs, KOTIa Bpel MPUIWHSIETCS TpaXK-
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JAHUHY WIM I0PUANISCKOMY JIMIY B pe3yJibTaTe He3aKOHHBIX Heii-
CTBUI TOCYIapCTBEHHBIX OPTaHOB, B TOM UMCJIE B PE3yJIbTaTe M3Ma-
HHS HECOOTBETCTBYIOIIETO 3aKOHY aKTa TOCylapCTBEHHOTO OpraHa.
IMono6Hast HopMma comepxutrcs B ¢T.1069 'K P®. Ot uMeHU Ka3HbI
BBICTYNAIOT COOTBETCTBYIOIIME (pruHaHCOBLIE opraHbl (cT.1071 I'K).

Yaiie Bcero yyacTHUKAMM JSIMKTHBIX OTHOILIEHUH BBICTYTIAIOT
dusnueckue auna. « MTHOCTpaHHBIN 3JIeMEHT» MOXKET ITPUCYTCTBOBATh
B ICJIMKTHOM OTHOIIIEHUU BO BCEX TPEX KaueCcTBaX: B BUIE CyObEKTa
(HammpuMep, Koraa MHOCTPAHHBIN I'paskIaHUH SIBISIETCS TIPUYMHUTE -
JieM Bpeda); o0bekTa (Koraa, HalipuMep, Bpel IIPUIMHEH TPaHCIOPT-
HOMY CPEIICTBY, 3apETUCTPUPOBAHHOMY B MIHOCTPAaHHOM TOCYIapCTBe);
IOpUaNYecKOTo (hakTa (KOTma MmpaBoHAPYIIEHNE COBEPILIEHO Ha Tep-
PUTOPUM MHOCTPAHHOT'O TOCYIapCTBa).

IIpu paccMOTpeHUU MEUKTHBIX CIIOPOB KOJUIM3UOHHAS TIPO-
Gsiema (ornpeaeneHre NPUMMEHUMOTIO MpaBa) MOXET BO3HUKHYTh MPU
PEIIeHUH Pa3InIHOTO po/ia BOIIPOCOB, HAIIPUMED:

* OTpeneeHnsT OCHOBAaHMIT BO3MEIIICHUS Bpea;

* KBaIM(UKALIMU IESTHUS KaK NeJIUKTa;

* YCTAHOBJICHUH AEIMKTOCIIOCOOHOCTU CYOBEKTOB;

* OTIpeNeIcHUM pa3Mepa 1 TopsiiKa BO3MEILEeHUS yiepoa.

TpagulIMOHHO B 3aKOHOIATEILCTBE Pa3HBIX CTpaH 3aKperis-
Jlach OCHOBaHHasl KOJIJTM3MOHHAsI TIPUBSI3Ka MJIs1 BCeX BBIIIEYKa3aH-
HBIX CUTYallMii — TIpaBO TOCYIapCTBa MeCTa IPUYMHEHUS Bpea.

C pa3BuUTHEM U COBEPIIEHCTBOBAHMEM ITPABOBOTO PETYIMPOBA-
HUS JeJIUKTHBIX OTHOILIEHUM TaKoe eIMHOOOpa3ue B IMOaXoae ObUIO
JOTIOJIHEHO NIPUMEHEHUEM IPYTUX KOJUIM3UOHHDBIX IPUHLIUIIOB:

a) 3aKOHOM MecCTa XXUTeJIbCTBa (MM ITpaXkIaHCTBa) MOTEPIEB-
I1IETO;

0) 3aKOHOM MeCTa HACTYIUICHUSI HEOJIarONPUSITHBIX ITOCIeACTBUIA,
MIPUYMHEHHBIX B pe3yJIbTaTe IeJINKTA;

B) 3aKOHOM TrOCYyJapCTBa, C KOTOPHIM CBSI3aHBI 00€ CTOPOHBI
NEJTUKTHOTO OTHOIIEHMUS (MMEIOT O0Ilee TpakaIaHCTBO WJIM MECTO
XKUTEJILCTBA);

I) 3aKOHOM CyJa.

TpaguioHHOE KOUIM3MOHHOE IIpaBo ObUI0 MHAMGGEPEHTHO K
pe3yibTaTaM TIPUMEHEeHUSI KOHKPETHOTO MaTepHaJbHOrO IpaBa, K
KOTOPOMY OTChIJIaeT KOJUTM3MOHHAsI HopMa. OCHOBHBIM U CAMBIM BaK-
HBIM BOIIPOCOM, KOTOPOE pellayio KOJUIM3MOHHOE MPaBO, ObLI BOII-
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pOC HaxXOXIeHUsI IPUMEHUMOTrO IpaBa. Takoii 1oaxo odecrneyrBal
TMPenCcKa3yeMOCTh M CTaOMILHOCTb B PACCMOTPEHNH aHAJIOTMYHBIX JE]1.

Opnako XX BeK BHEC CYILIECTBEHHbIE KOPPEKTUBBI, U B €TO
BTOPOI TTOJIOBMHE ObUIM IOCTaBJICHBI IO COMHEHHUE He3bIOJeMbIe
paHee MOCTYJIAThl. Y CTaHOBJICHNE HOBBIX IeJIei KOJTM3MOHHOTO TIpa-
Ba IIPEIIojarajo He MPOCTO HaXOXIeHe IIPYUMEHUMOTO IpaBa, HO U
HaxOXIeHWEe TAKOTO BaphaHTa YPeryJInpoBaHUs KOHKPETHOTO MPaBo-
OTHOIIIEHUS WJIM CIIOPa, KOTOPHIN YIOBIETBOPSI ObI MHOTMM acIleK-
TaM, JieXallliM 9acTO BHE paMOK MEXIYHapOIHOTO YaCTHOTO IIpaBa.
Ha nepBoe MecTo ObLIHM ITOCTaBIEHbI KPUTEPUH CIIPABEAINBOCTH, YIOB-
JIETBOPEHUST OKUIAHUS CTOPOH, pa3yMHOCTH, 11eJIeCO00Pa3HOCTH.

3a nocnennue 40 et (1udpa MOXET MEHSTHCS, B 3aBUCUMOCTHU
OT TOTO, YTO OpaTh 3a TOYKY OTCYETa) MPOM3OILIIMN M3MEHEHMS B
00JIaCTM MHOCTPAHHBIX JEJIUKTOB. JIeJI0 B TOM, YTO B TEUCHUE IJTH -
TEJILHOTO BPEMEHU B OOJIBIIIMHCTBE CTPAH OCHOBHOM BOIIPOC MEXITY-
HapOIHOTO YaCTHOTO IpaBa — OIpeAeeHre IPUMEHUMOTrO TIpaBa —
B 00J1aCTH ACJTMKTOB PEILaJICS B COOTBETCTBUM C KOJUTM3MOHHOM TIPH-
Bs13Koi1 lex loci delicti (3akoH MecTa mpuurHeHus Bpena). Ho npubau-
3UTenbHO ¢ 30-X rogoB MpPOILUIOTO CTodeTusi, ocooeHHo B CIIA,
CTaJy pa3gaBaThbCsl KPUTUYECKHME 3aMedyaHus B ee aapec. A ¢ 60-x
TOJOB YXe M MPAKTUKA CTajla OTXOAUTD OT JAaHHOTO IPUHIIUIIA.

Y4eHbIMU-IIPaBOBeAaMHU OBUIO TIPEIIOKEHO Cpa3y HeCKOJIbKO
HOBBIX KOHLIEILIMI COBPEMEHHOTO MEXIYHAPOIHOTO YaCTHOTO TIpaBa.
Ecnu momeiTaThest KpaTko chopMyIMpOBaTh TJIABHYIO 11€Ib HOBBIX
MMOAXOI0B, TO MOXHO CKa3aTh, YTO X aBTOPHI MBITATUCH N30aBUTHCS
OT HEJIOCTATKOB XKECTKUX KOJTM3UOHHBIX TIPUBSI30K ITyTeM BBIPa0OT-
KM TIPUHIUIIOB, AeJal0IIKNX UX 00Jiee THOKMMU, B OOJIbILIE CTeIIEHU
VUUTHIBAIOIIMMHU KOHKPETHBIE OOCTOSITEILCTBA AeJ Y JOCTUTAOIIIM -
MM MaKCHUMAaJIbHO CITPaBEIIMBBIX PEIICHUIA.

HMrak, cxeMaTUYHO MPOTUBOCTOSIHME B coBpeMeHHoM MUII
MOXHO c(hOPMYJIUPOBAThH CACAYIOLIUM 00pa3oM: MPeacKa3yeMOCTh U
CTaOMJIBHOCTD KJIACCUYECKOTO KOJUIM3MOHHOTO METO/Ia IIPOTUB yUeTa
pe3yJbTaTa IpUMEeHEHUs MaTePUAIbHO-TIPABOBBIX HOPM B IIEJISIX J1OC-
TIDKEHUsI HanboJjiee CIpaBelJIMBOTO M ONTUMAIBHOTO MCXO0Ia pac-
CMOTPEHMST KOHKPETHOTO Jeia.

AHaIM3 pacIpoCTPaHEHHBIX KJIACCUIECKUX KOJUTM3MOHHBIX TIPH-
BSI30K PAcKpBIBaeT UX 1IeJIb — XKeJIaHUEe TIPUKPEITUTh TPABOOTHOIIIE -
HHE K KOHKPETHOMY MECTy, Ha KOTOPOM HaXOIMTCS OOBEKT WU
CyOBEKT ATHX IMPABOOTHOIICHUH JIMOO MMEET MECTO IOPUINIECKUI
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(akT, mpuBeIINii K BOSHUKHOBEHUIO, U3MEHEHUIO WJIM TTpeKpalie-
HMIO TIPABOOTHOIIICHUSI.

CoBpeMeHHBII TTOIX0/ 3aKJII04YaeTCsI BO BCce OOJIbIIEM OTKa3e
OT TEPPUTOPHUATBHOM TIPUBSI3KM KAaKOTO-TH00 KOHKPETHOTO OJHOTO
3JIeMEHTa TIPaAaBOOTHOIIIEHUS, HATIPUMEDP MECTa HAXOXIEHUS CTOPO-
HBI, UMYIIIECTBA, COBEPIICHUS ACINKTA (3T OOCTOSITEILCTBA MOTYT
0Ka3aThbCs HECYIIECTBEHHBIMU M HE OTIPEIEIISTIONIMMM), B HAXOXIE -
HUU TIPABOBOTO MTPOCTPAHCTBA, K KOTOPOMY IIPUBSI3aHO BCE TTPABOOT-
HOIIIEHHE B LIEJIOM.

Jlyuieit nimocTpalMei BHeApeHWSI HOBBIX TPUEMOB pellIeHUS
MPaBOBBIX KOJUTU3UI SIBJISIETCS] MCTIOJIb30BaHNME B PA3IMYHBIX CTPAHAX
1 MEXIyHAPOIHBIX KOHBEHIIUSIX IIPUBA3KHU K IIPABY CTPaHbI, C KOTO-
POt TIpaBOOTHOIIIEHNE HaOO0JIee TECHO CBSI3aHO. DTO JaeT BO3MOXK-
HOCTh MaKCUMAaJIbHO YYMTHIBATh BCE OOCTOSTEIbCTBA Mejia, OLEHM -
BaThb MPYMEHUMbBIC MaTepUaTbHO-TIPABOBBIE HOPMBI 1 TIOCTUTATh Hau-
6oJiee OJIArOIIPUSITHOTO U CIIPAaBEIJIMBOTO pe3yibrara (deso Babcock
v. Jackson').

B ob6nacT AeTMKTHBIX OTHOIIEHUI IIPUHSTO TOCTATOYHO MHOTO
MEXXAYyHAapOIHBIX KOHBeHIIMI: KoHBeHIIMs 00 yiiepoe, IpUYMHEeH-
HOM MHOCTpPaHHBIMHU BO3AYIIHBIMU CyIaMU TPETHUM JIMIIAM Ha I10-
BepxHOCTU 1952 r.; bproccenbckasi KOHBEHIINUSI 00 OTBETCTBEHHOCTHU
OIIEPaTOPOB SAEePHBIX cymoB 1962 r.; ['aarckast KOHBEHIUsI O IIpase,
MIPUMEHMMOM K aBTOTPAHCHOPTHBIM HpouciiecTBusiM 1971 r.; Pumc-
Kasi KOHBEHIIMS O Bpee, TPUIMHEHHOM MHOCTPAHHBIM BO3IYIITHBIM
CYIHOM TPEeThUM JIMIaM Ha TioBepxHocT! 1952 1. u ap.

B poccuiickoMm 3aKOHOAATEIbCTBE MHOCTPAHHBIM JIETMKTAM I10-
CBIlIeHa eAMHCTBEHHAs cTaThs — CT.167 OCHOB rpaXkIaHCKOIo 3aKO0-
HojatenbcTBa 1991 1. «O06s3aTeIbCTBa BCISACTBUE IPUUMHEHUS Bpe-
Ja», 3aMEHUBILAsS paHee AeiicTByoLyio ¢T.566 'K PCDOCP 1964 .

B cr1.167 poccuiicknM 3aKOHOAATEEM YCTaHABIMBAETCS TPAIU-
LIMOHHBIN TIPUHLIMIT MOTYNHEHUS ASJIUKTHOTO CTaTyTa MpaBy CTpa-
HBI, TIIe UMEJIO MECTO AeHCTBHE TNO0 MHOE 0OCTOSTEILCTBO, TTOCITY-
KUBIIee OCHOBaHUEM JUIs1 TpeOOBaHUS O Bo3MellleHuU Bpeaa. Orpa-
HUYEHMEM B IPUMEHEHNH YKAa3aHHOTO ITPUHITUIIA COCTABISIET TIpaBu-
710 4.2 ¢T1.167, corracHo KOTOpOMY 00sI3aTebCTBa 10 AETMKTHBIM

' Ommucanume nema Babcock v. Jackson cmoTpuTe B pasnene «3amadu 1
yopaxHeHus» (1. 3).
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MPABOOTHOIIEHUSM JIJIs1 POCCUICKUX TpaXKIaH OMpPeestoTCs Mo poc-
CUIACKOMY TIpaBy B Cily4yae, KOorjga Takue o0s3aTeIbCTBa BO3ZHUKAIOT
BCJIEICTBME TPUUMHEHUS Bpea 3a TpaHulieit. [laHHOe paBUIo SIBIsI-
€TCs1 IPMMEPOM HEMHOTOUMCIEHHBIX OMHOCTOPOHHUX KOJUTM3MOHHBIX
HOPM, 3aKPETUIEHHbIX B POCCUICKOM 3aKOHOAATEIbCTBE.

CBoero poja HOBeJIIOK B 00J1aCTU AEIMKTHBIX OTHOILICHUIA, BBE-
JIeHHO# B mpaBoBylo cucteMy P® OcHoBamu I'3 1991r., aBnsiercs
MOJIOXKEHHUE O HeIIPUMEHEHUU MHOCTpaHHOro mnpapa. CorjiacHo 4.3
cT.167 nHOCTpaHHOE MPABO He MTPUMEHSIETCS, ECJIM OOCTOSITENBCTBO,
cllyxalllee OCHOBaHUEM ISl TpeOOBaHUS O BO3MEILLIEHUM Bpeaa, 1o
pPOCCUICKOMY 3aKOHOJIATEIbCTBY HE SBJISIETCS MPOTUBOIPABHBIM.

IIpu B3BICKaHUM ylliepOa ¢ MHOCTpaHLia (MHOCTPAaHHOI'O IOpU-
JIMYECKOTO J1ila), TPUUYMHUBILIETO Bpe HalllMM IrpaxaaHaMm, MOXET
WMETb MECTO BO3MeEIEHUE ylllepba He MPUUMHUTEIEM Bpeaa, a cTpa-
XOBOM OpraHM3allMel B CUJIY JOrOBOpa CTPaXOBaHUS IpaXXdaHCKOM
OTBETCTBEHHOCTH.

C 01.03.2002 r. neiictByroT npasuia cT. 1219 'K PD o Tom, uto
K 00si3aTebCcTBaM, BO3HUKAIOIIMM BCJEACTBUE NMPUUMHEHUS Bpena,
MPUMEHSIETCS NTPaBO CTPaHbI, TA€ UMETIO MECTO EMCTBUE WU UHOE
00CTOSITEJIbCTBO, MMOCTY>KUBIIME OCHOBAHMEM ISl TPEOOBAaHUS O BO3-
MellleHUU Bpena. B ciiydae, korga B pe3y/ibTaTe TaKoro AeMCTBUS WK
MHOTO 00CTOSATENbCTBA BpE HACTYIIWII B APYTOi CTpaHe, MOXKET ObITh
MPUMEHEHO MPABO 3TOM CTPaHbI, €CIU NPUUUHUTEIb Bpeaa NpeaBUaes
WJIA AOJKEH ObLI NPpeBUAETh HACTYIUIEHME Bpea B 3TOM CTpaHe.

K ob6s13aTenscTBaM, BO3HMKAIOIIMM BCJISACTBUE IIPUUMHEHNS Bpeaa
3a TpaHuLIeid, €CJIM CTOPOHBI SIBJISIIOTCS TPaKIaHaAMU WY IOPUIMYECKH-
MM JIMLIAMM OOHOM 1 TOM K€ CTpaHbl, IPUMEHSIETCS IPABO 3TOM CTPAHBL.
B ciyuyae ecim CTOpOHBI TAKOTO 00513aTe/ILCTBA HE SIBISIIOTCS TpakaaHa-
MU OIHOM U TOU XK€ CTPAHbI, HO UMEIOT MECTO KHUTEILCTBA B ONIHON 1
TOM X€ CTpaHe, IIPUMEHSETCS IIPABO 3TOM CTPaHbI.

ITocne coBepilieHUs 1eCTBUS WA HACTYIUICHUS NHOTO 0OCTO-
SITEJILCTBA, MOBJIEKIIMX TPUUMHEHUE Bpeaa, CTOPOHBI MOTYT IOTOBO-
pUTBHCS O MPUMEHEHUU K 00s13aTEIbCTBY, BO3HUKILIEMY BCJIEICTBUE
MPUYMHEHUS Bpeaa, MpaBa CTpaHbl Cy/a.

OTtaenbHbIE MPaBUJIa MPETYCMOTPEHDI AJIS1 PELIEHUS KOJIU3U-
OHHOI Tpo0JIeMbl B 0013aTeIbCTBAX, BO3HUKAIOIIMX BCIEICTBUE HEO-
CHOBaTeJIbHOro oboraieHus, B cT. 1223 'K P®. YctaHOB/IEHO, UTO K
KOHJIUKIIMOHHBIM 00513aTeIbCTBAM MTPUMEHSIETCS MPABO CTPAHBI, T
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oboraieH1ue MMeI0 MECTO, HO CTOPOHBI MOTYT JTOTOBOPUTHCSI O TIPH-
MEHEHMH K TaKUM 00s13aTeIbcTBaM U IIpaBa CTPaHbI Cyaa.

B cayyae cmepTu mmoTeprieBIlero IIpaBo Ha Bo3MelleHKe yiiepoa
HMMEIOT HETPYIOCIIOCOOHBIE JINIIA, COCTOSIBIIIME HAa KIVMBEHUH yMep-
IIEro WIM MMEBIINE KO THIO €r0 CMEPTH IPaBO Ha IOJYyYEHHUE OT
HEeTo coiepKaHMsI, a TAKKe peOEHOK yMEPIIIero, POAMBIIUIACS TTOCIIe
€r0 CMEPTU.

Mo BBenenus B aeiictere B P® OcHob '3 1991 roga nHOCTpaH-
11aM He BO3MEIIAJICSI TaK Ha3bIBa€MbI MOPAIbHBIN Bpell, IIOCKOIBKY
BO3MeEIIICHIE TAKOTO Bpela He TPeIyCMaTPUBaIOCh COBETCKUM 3aKO-
HomateabCcTBOM. CUTYyalMs MU3MEHWIACH TTOCIIe BBEACHUS B IEHCTBHE
OcHoB 1991 roaa; cornacHo c1.131 OCHOB TNpeaycMOTPEHO BO3Mellle-
HUe MopajibHOro Bpeaa. ['paxkmanckuii koneke 1994 romga moaTsepaui
3TO MoJIoXKeHUe. MOopabHbBINM Bpel, IPUUMHEHHBIN TpaKIaHUHY He-
MMPaBOMEPHBIMU JACHCTBUSIMU, BO3MEILIACTCS IPUIMHUTEIEM TTPU Ha-
JINYMU €T0 BUHBI. MOpabHBIN Bpell BO3MEIIASTCS B IEHEXKHOMN MU
WHOI MaTepuaJbHOU (hopMe U B pa3Mepe, OIpenessieMOM CYAOM,
HE3aBUCHMO OT ITOJIEXKAIIETO BO3MEIIIEHUIO MMYIIIECTBEHHOTO Bpea.

XpecromaTus

«CTatyT AeNMMKTHOTO OO0s3aTe/IbcTBA — YCTAHOBJIEHWE IIpaBa, KO-
TOPBIM PETYIMPYIOTCS OCHOBAHMS U MPENETbl IETMKTHOM OTBETCTBEH-
HOCTW».

H.N. MapsieBa. MexayHaponHoe yacTHoe ImpaBo. — M., 2000.
— C. 330.

«3aKOH MecTa MPUYMHEHUS Bpelda — OTBETCTBEHHOCTH 3a HCJUKT
ompenessieTcs 1Mo 3aKOHY MeCTa COBEpIIeHMST MPaBOHAPYIICHUS».

JLA. Jlynn. MexnmyHapogHoe yacTHOe ITpaBo. O0I1ast 4acTh. —
M., 1975. — C. 218.

«OCHOBHBIM KOJUTU3MOHHBIM KPUTEPUEM B OTOM 00JACTU SIBJSIETCS
npuHun lex loci delicti comissi (3aKkoH MecTa IpUYMHEHUS Bpeaa):
NeCTBYeT MpaBoO MecTa NEJIUKTa, B KaUeCTBe KOTOPOro MpU3HAETCs
KaK MecCTO, Tjie ObLIM COBEepLIEHbl MPOTHUBOMpPAaBHbIE ASUCTBUS (Me-
CTO JEJIUKTHOTO IMOBENEeHUS] MPUUMHUTENS] Bpeaa), TaK U MECcTO
MOCJEACTBUI OTUX TPOTUBOIPABHBIX ACHCTBUI (T. €. TaM, TJe HACTY-
raeT HapylleHue MPaBOBbIX 0Jiar)».

X. Kox, Y. Marnyc, Bunknep ¢on Mopendennsce I1. Mexmy-
HapOJHOE YacTHOE MPaBO U CPAaBHUTEIbHOE MpaBoBeaeHue (Iep. ¢
HeM. 1. 10. H. FO.M. IOmarea). — M., 2001. — C. 177.
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«Teopust «<MHTEpeca» — Cyl NP ONpeaeIeHU MPUMEHUMOTO MpaBa
JIOJKEH PEUIUTh, MPaBO KAaKOro rocynapcTsa Haubosee «3auHTepe-
COBaHO» B YPEryJIMPOBaHUM KOHKPETHOIO CIOpa».
«Teopust ydera pe3yiabTata — CyI IPH BBIOOpPE TpaBa JOKEH YUU-
THIBaTh Pe3yJIbTaT, K KOTOPOMY TIIPUBEIET IPUMEHEHUE TON VI MHOM
KOJIJTU3BMOHHOM TTPUBSI3KI».

E.B. Kab6aroBa. JIeTuKThHI B MEXXIyHApOAHOM YaCTHOM IpaBe /
/ TocymapctBo u mpaBo. — 1992. — Ne 9. — C. 100.

«Bo3HuKIllee Ha MHOCTPAHHOI TEPPUTOPUU 00S3aTEIbCTBEHHOE
MMPaBOOTHOIIIEHHUE TI0 CBOMM OCHOBAHUSIM U TIOCIEACTBUSAM TATOTE-
€T K COBETCKOMY ITPABOIOPSIAKY U K COBETCKMM IPABOBBIM HOpMaM
OTHOCUTEJIbHO IETMKTHOM OTBETCTBEHHOCTH. .. IEIMKTHBIN CTaTyT He
CBOAUTCS UCKIIOUNTEIBHO K KOJIM3MOHHOI HopMe lex loci delicti»
U ... CYIIECTBYIOT CUTyallul, B KOTOPBIX «OTChIJIKA K 3aKOHY MecTa
JIEJTUKTA SIBHO HEYMECTHa».

B.I1. 3BekoB. OuepKu MeXIyHAPOIHOIO YACTHOIO ITpaBa. — M.,
1963. — C. 123.

Konrpoabubie Bonpocsi

1. Kakue KoIM3MOHHbIE HOPMbI IPUMEHSIIOTCS K 00s13aTe)Ib-
CTBaM U3 MpUYMHEHMS Bpeaa?

2. KakuMm o6pa3om orpenensieTcsl «MeCTO COBEPILIEHUST TIPaBOHA-
pYIIEHUs» B OTEYECTBEHHOM U 3apy0exKHOM IpaBe?

3. Kakoe nmpaBo IIpUMEHSIETCS K IMpaBaM U 00513aHHOCTSIM CTO-
POH 10 00413aTebCTBAM, BO3HMKAIOLIMM BCJIEACTBUE MPUUUHEHMUS
Bpeda 3a rpaHULICH, €CJI CTOPOHBI SBJISIOTCS POCCUACKUMMU IOPUIU -
YECKMMMU JIMLIAMU U TpaxkKIaHaMu?

4. TlomnexXuT 11 IpUMEHEHUIO MHOCTpaHHOe npaBo B P, ecnu
JIECTBUE UM MHOE OOCTOSITENBCTBO, CIIY>Kalllee OCHOBAHUEM JIJISI TPE-
0oBaHUs O BO3MEILEHNUM Bpelia, 0 POCCUICKOMY MpaBy He SABSIETCS
IIPOTUBONPABHBIM?

5. Yto cieayeT MOHMMATh MO CTaTyTOM 00s13aTeIbCTBA BCIESH -
CTBUE IPUYMHEHUS Bpela U KakoBa cepa ero neiicTBus?

6. B Kakux MexXIyHApOIHBIX COMTALLEHUSIX YPETryJIMPOBaHbI BOII-
POCHI 00513aTEILCTB BCEACTBUE IIPUUMHEHMS Bpeaa?

7. KakuM 00pa3oM BO3MOXKHO B HACTOSIIEE BpeMsl BOZMEILLEHIE
MOPAJILHOTO Bpeia, IPUUMHEHHOTO MHOCTpaHLIaM Ha Tepputopunt PO?
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3agaun u ynpaxknenus

1. Pazpeninre BO3HUKILWIA CIIOP:

B apbutpaxHoMm cyme paccMaTpUBaJIOCh JIEJIO0 10 UCKY 0eJI0pYyCCKOM
KOMITaHUHU K POCCUIICKOMY aKIIMOHEPHOMY OOIIIECTBY O B3bICKAHUM YOBIT-
KOB OT BBIILJIATHI IIEHCUU PAOOTHUKY UcTUa — MHBaaumy 11 rpymmer. I1po-
M3BOJCTBEHHAs] TpaBMa NMpUYMHEHAa PaOOTHUKY WMCTIIA Ha TEPPUTOPUU
Benopyccum o BUHE OTBETYMKA, TOMYCTUBIIETO BBIITYCK TPAKTOPA C KOH-
CTPYKTUBHBIM HEAOCTATKOM. McTell BBITUIaTHIT TIEHCUOHHBIE CyMMBI I'poj-
HEHCKOMY (DOHIY COLIMAIbHOM 3alUTHI B CBSI3U C NMPUYMHEHUEM YBEUbS
CcBoeMy paboTHUKY. OTBETYMK HE HAXOAMJICS B TOTOBOPHBIX OTHOILIEHUSIX
C WCTIIOM.

Kaxkoii BBIBOI O IIpMMEHUMOM IIpaBe JOJKEH claeilaTh apOuT-
PaXHBIN cya?

2. PaccMoTpuTe CyLLIECTBO Aejia, MOCTYIIMBIIEro B apOUTpax-
HBII Cyn:

IMoctynuio mckoBoe 3asiBleHHE OT OEJIOPYCCKOro aKIMOHEPHOTO
o011IecTBa 0 BO3MEILEHUU Bpena, MPUUYMHEHHOTO JIETKOBOMY aBTOMOOM-
0. Bpen ObUI TIpUUYMHEH TI'PY30BUKOM-TpEiepoM, MPUHAIIEXKABIIUM
pOCCUIICKOMY OOIIECTBY C OTpaHUYEHHOM OTBETCTBEHHOCTHIO. IIprunHoit
JTII mocnyxuiaa HEMCIPAaBHOCTD PYJIEBOTO yIpaBieHuUs rpy3oBuka. A TI1
HMMeJIo MecTo Ha Tepputopuu benopyccun. BUHOBHUKOM aBapuu, coryiac-
HO CIIpaBKe JOPOXHO-MATpyJabHOU ciayxk0bl AW, ObL1 mpu3HaH BOOU-
TeJb TPAHCIIOPTHOTIO CPEICTBA, MPUHAIJIEXKAIer0o POCCUICKOMY OOIIe-
ctBy. Mcren TpeGoBal Bo3aMellleHU yinepda B pa3Mepe 3aTpaT Ha PEMOHT
aBTomoOwisi. MickoBbie TpeGOBaHUSI MCTELl OCHOBBIBAJ Ha HOpPMax, CO-
nepxaiuxcst B 'K PO,

Kaxkoe pelieHue g10JKeH IIPUHSTh apOUTPaXKHBIN Cya?

3. Kakoe pelieHue DOJKEH BbIHECTU alle/UISIIMOHHBIA CyH B
CJICOYIOLIEH CUTYaLIUN:

16 centsiopst 1960 r. mucc 1. BaGKOK (B KauecTBe FOCTS) U €€ APY3bs
cynpyru JIkeKcoH, Bce — xurenu r. Pouectep wrara Holo- Mopk, Bble-
XaJId U3 TOpoJia Ha MallinuHe T-Ha JIXkKeKCoHa, YTOOBI MPOBECTU KOHEIl He-
nemu B Kanage. HeckoabKko 4yacoB ciycTs, yxke Ha Tepputopun Kanamel, B
npoBuHIMK OHTapro, T-H JIXKEKCOH MOTepsT KOHTPOJIb HaJl MAIlIMHOM —
OHa cheXxaja ¢ JOPOTY M Bpe3aslach B MPUMBIKAIOIIYIO B JOPOTe KaMEHHYIO
creny. Mucc JI. Ba0Kok moiryumnia cepbe3Hble yBeubsi. BepHYBIIICH B CBOi1
LLITaT, OHA IpeabsBuia I-Hy JIKEeKCOHY MCK, OOBUHUB €TI0 B HEOpEXKHOC-
TU TIPY yTIpaBJIeHUU aBTOMOOMIeM. OTBETYMK MCK He TIPU3HAJ, CChIIAsACh
Ha 3aKOH MecTa MPOUCIIECTBUS (B TO BpeMs B TpoBUHIIMKU OHTApUO Aeii-
CTBOBaJ 3aKOH, MpenyCMaTpUBAIONIMIi, YTO BOIMTE]b aBTOMOOWIS HE
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HECET OTBCTCTBCHHOCTDH 3a y]l[ep6, HpI/I‘II/IHeHHLIﬁ 300POBbLIO JIMLI, HAXO-
JUBIINXCA B MallIMHE, €CJIM TOJbKO OH MX HE MECPEBO3NJI 3a l'IJ'IaTy).

KaxoBo 10okKHO ObITh pelleHre aneuIsilIMOHHOTO Cya 1ITaTa
Hplo-Nopk?

4. Kakoii BEIBOJI O IPUMEHUMOM IIpaBe JOJIKEH CIeIaTh aBCT-
puiickuii cyabs, ecau rpaxknaHnuny KHP M. 61 npuynHeH Bpen B
pe3yJibTaTe He3aKOHHBIX IeICTBUI KOHCYIbCKOro yupexneHuss KHP
B ABcTpuU (OBUIO HEIIPABOMEPHO OTKA3aHO B BblAaue BHE3IHO BU3bI
B KHP) u rpaxnanux M. oGpatujics B cya O MECTy CBOEro IIpe-
ObIBaHUS?

5. B cootBetcTBUU ¢ ['aarckoii KOHBEHLIMEN O IIpaBe, IPUMEHM-
MOM K OTBETCTBEHHOCTHW M3TOTOBUTEJIS, HA30BUTE, KTO MOXET HECTU
OTBETCTBEHHOCTb 3a Bpell, MPUUYUHEHHBI TOBApOM, KPOME CaMOTO
HU3roTOBUTES (BBIOEPUTE IIPAaBUILHBIN BapUaHT OTBETA):

a) IOCTaBIUK TOBapa;

0) mocTaBIIMK TOBapa, U3rOTOBUTENb HATYPAIbHOTO MPOAYK-
Ta, IPYTUE JIUIA, BKIOYAsI MACTEPOB IO PEMOHTY, XpAHUTEJIEH, y4ya-
CTBYIOLLIMX B IPOU3BOJICTBE U paCTIpeeICHUM TOBAPA;

B) TOJIbLKO M3TrOTOBUTEJIb TOBApPA;

') IOKyNaTejb [0 CBOEMY BBIOODPY ONpeaessieT OTBETCTBEHHOIO
CcyOBeKTa I10 00513aTeILCTBY.

Bonpocor aas o6cy:xaenns na cemunape

1. Kak onpenensieTcst TOHSATHE «00sI3aTeILCTBA BCIJICICTBIE TIPH-
YUHEHWS Bpena»?

2. B KaKMX MTpaBOBBIX CUCTEMAX MCITONTE3YETCST TTOHSITHE «IeTNK-
THbBIE OTHOLLIEHUST»?

3. Kakue Bam M3BeCTHBI TPAAUIIMOHHbBIE (KJIACCUYECKUE) KO-
JIM3VOHHBIE TIPUBSI3KH B 00JTACTH ITETMKTHBIX OTHOIIICHWIA?

4. Kakue TOTTOTHUTENTBHBIE KOJUTM3MOHHEIE IIPUHIIAIILI B PETY-
JIMPOBAHWH JAETMKTHBIX OTHOIIIEHWI BaM M3BeCTHEI, M KAKOBBI TTPH-
YWUHBI UX TTOSBICHUS U TIPUMEHEHMST?

5. Kakne MexXImyHapOTHbBIE TOTOBOPHI PETYIMPYIOT BOITPOCHI Je-
JINKTHBIX 00513aTeNIbCTB, M KAKOM HOPMATUBHO-IIPaBOBOI aKT peTy-
JIUPYET BOIIPOCHI MHOCTPAHHOTO JIeINKTa B PD?

6. B Kakmx cirydasix 1o poCCUICKOMY 3aKOHOAATEIbCTBY K JIe-
JIMKTHBIM OTHOILIEHWSM He TIPUMEHSIeTCS MHOCTpaHHOoe IpaBo? B uem
MIPUYMHA CYIIIECTBOBAHMST JTAaHHOTO MHCTUTYTA?
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7. NUmeercsa nmu B yactu Tpetheit 'K PO ykazaHue Ha BO3MOX-
HOCTb IPUMMEHEHUsI KOJUIM3MOHHOIO IIPUHIIMIIA «TECHOM CBsI3M»? Kak
JIeCTBYET NaHHBII IPUHILIUIT?

8. B uem cyth «mena Babcock v. Jackson»? (cm. 3amaay Ne3).

9. TToueMy NMPOU3OILLLIA U3MEHEHNS] POCCUICKOTO U MHOCTPaH-
HOTO TpaXIaHCKOTO 3aKOHOMATEJbCTBA B chepe BO3MEILEHUS MO-
paJIbHOTO Bpeda MHOCTpaHLIaM?

g
g
g
g

OooOooooogooogno

O

L.

OCHOBHbIe MNMOHATHA

BO3MeEllLEHUE Bpeaa;
JETUKTHOE 00513aTe/IbCTBO;

JETUHKBEHT;

JIEJIMKTOCITIOCOOHOCT;

3aKOH MeCTa HACTYIUICHUsI BPEIHbIX MMOCASACTBUIA;
3aKOH TpaXkIaHCTBa MOTePIeBIIEro;

3aKOH TpaXkJIaHCTBa ACJIMKBEHTA;

3aKOH CTpaHbI MOTEPIIeBLIETO;

3aKOH MECTOIPEObIBaHMSI TTOTEPIICBILIETO;

3aKOH CyJIa;

3aKOH MecTa npuunHeHus Bpena (Lex loci delicti);
JINYHBIA 3aKOH TPUYUHUTEIS Bpeaa;

MOpAaJIbHbIN Bpe;

MOTEPNEBLLIMA;

MpUYMHEHUE Bpeaa;

TEeOpHs yueTa pe3yJibraTa;

TEOPUSI «TECHOI CBSI3U».

Autepatypa, pekoMengyemMasi K M3yueHHIO

3BekoB B.I1. O6s3aTenbcTBa 13 IpuyrHeHUs Bpega B MUIT

(HEKOTOpBIe KOJUIM3MOHHbIE Boipockl) // Ouepku MUIT. — M., 1963.

2.

Ka6arosa E.B. JlenukTsel B MYII // T'ocymapcTBo u mpaBo. —

1992. — Ne 9.
3. Kabaroga E.B. K Bormpocy o coBpeMeHHBIX rpobiemax // ['o-
cynapcetBo U mpaBo. — 2000. — Ne 8.
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4. Kox X., Marnyc Y., Bunkiep ¢oH MopeHndensc I1. Mexmy-
HapoOIHOE YaCTHOE MPaBO U CPaBHUTEILHOE IIpaBoOBeleHUE (TIep. ¢
HeM. 1. 10. H. FO.M. IOmaieBa). — M., 2001.

5. JIynu JI.A. Kypc MUYII. OcobenHas yactb. — M., 1975.

6. Jlynw JI.A., Mapsiea H.U., Cagukos O.H. MexayHapoa-
HOe yacTHoe mpaBo. — M., 1984.

7. Mapsiesa H.1. MexayHapoaHoe yactHoe IipaBo. — M., 2000.

8. MexayHapomnHoOe aTOMHOe IpaBo. — M., 1987.

9. Xnecros 1.0., MapsiiieBa H.W. TTpaBoBoe nosioxkeHue poc-
CUICKMX TpaXk[iaH 3a rpaHuIeii (BOIIPOCHI U OTBETHI). — M., 1994,

10. IlInmunoBa M. 4. YyacTue MHOCTpaHIIEB B NEIUKTHBIX O0sI-
3arenncTBax // CoBerckas octunmst. — 1969. — No 22,

11.H. von Bar. Grundfragen desinternationalen Deliktrechts. —
JZ, 1985.

2.7. CemenHO-O6payHble OTHOLWEHNSA
B MU

Ilporpammuas annorauus

Kommm3nm B cemeitHoM mnpaBe. MaTepraibHO-TIPaBOBBIE U ITPO-
LieccyasibHble BOIPOCHI. «XpoMaroliue» opaku. CoBpeMeHHbIE MUPO-
BBI€ TEHICHIINY B KOJUTM3MOHHOM ceMeitHOM mpaBe. CrielnaaIn3nupo-
BaHHbI paznesr CK P® kak nmpumep xomudukanyu MYII. [Tpume-
HeHWe MHOCTPaHHOTO ceMeHOro TTpaBa B PO.

CoBpeMeHHOE peTyarMpoBaHue OpayHbiX oTHoIIeHnir B MYTI
(BOITPOCHI 3aKITIOUEHMSI, paCTOPKEHMS OpaKa, IIPaBOOTHOIIIEHHIA MEXKITY
CyIpyramu).

3akmoueHrie 6paKoB ¢ THOCTPAaHHBIMHU TpakIaHaMM, OUTIaTpy -
JaMU W allaTpuaaMu Ha tepputopun PD; Mexmy poccusiHaMu — 3a
npenenamu Tepputopun Poccun. 3akmoyeHne Ha Tepputopun PO
OpakoB MeXIy MHOCTPAHHBIMA TPaskKIaHAMMI.

Pemrenue Kommu3wmii B BOIpoce MMpUMEHEHMUS IpaBa K JTMIHBIM
HEMMYILECTBEHHbIM U MMYIIECTBEHHBIM TpaBaM U 00S13aHHOCTSIM
cympyroB. KomM3noHHEIE COTIAIIIEHUS CYITPYTOB.
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IIpaBoBoe MoJioXXeHKE IeTeil U UX YChIHOBJIeHre. Borpoch! yc-
TAHOBJICHMS U OCITapUBaHUs OTLIOBCTBA (MaTtepuHcTBa). [IpaBa 1 00s1-
3aHHOCTHU pOAUTENel u AeTeil. YChIHOBIIEHNE peOeHKa Cylpyramu,
HMMEIOIIMMH pa3HOe TPaKIaHCTBO. 3alluTa MpaB v 3aKOHHBIX MHTEpe-
COB JIeTel, SIBIISTIONIMXCS TpaxknaHaMy P 1 yCHIHOBIEHHBIX MHOCT-
pPaHHBIMM TpakIaHAMM WU allaTpUIaAMU.

Omneka u norneuynTeabCcTBO. COBpeEMEHHOE PEeryJIMpOBaHUE BOII-
POCOB OIEKH M MOMEUYNTETBCTBA, OCIOKHEHHBIX MHOCTPAHHBIM dJIe-
MeHTOM. IIpoGes B KOJUIM3MOHHBIX HOpMax 1 €ro yCTpaHEeHHUE.

OnopHblil KOHCTIEKT AeKIMH

Pazgen MUII, mocBsiieHHBIN BOIIpocaM CEMEMHBIX OTHOIIIE-
HUH, 9Ype3BBIYANTHO CIIOXKEH. DTO OIpeHeIsieTCs 3a9acTyI0 B3aNMOMC-
KITIOYAIOIINMU Pa3TNnIUsIMU TIPABOBBIX HOPM Pa3IMYHBIX TOCYIapCTB
B 9TOI 06acT. Peub MAET O TTOJI0XEHUSIX TTPABOBOM TUCKPUMUHA -
LIMKM XEHIIMH B Opake, O pa3HbIX OpayHBbIX BO3pacTaX, pacoOBBIX,
HaIIMOHAILHEIX OTPAHNYEHUSIX U 3a1IpeTax, JOIMyIIeHN TTOJIMTaMUM.
CylLecTBYIOT cepbe3Hble KOJUIM3UOHHBIE TTPo0IeMbl ((hopMa 3aKIio-
YeHMS, YCIOBUS Opaka, TIpaBOOTHOIIIEHUS B Opake, UMYIIeCTBEHHEIE
1 HEMMYIIIECTBeHHbBIE TIpaBa, OTHOILIEHUS C IeThMU, YCHIHOBJICHNE),
CYIIECTBYIOT ¥ MaTepUATBHO-TIPABOBBIE M TIPOLIECCYATbHEIE BOITPOCHI
— paboTa KOHCYJILCTB, CYI0B, CIIEHUATN3UPOBaHHBIX opraHoB (3AI'C,
OITEKU M TIOTICUNTEITHLCTBA).

KecTKoe TprMeHeHNe K JTI0OBIM CeMEITHBIM OTHOIIICHHUSIM OJI-
HOTO HallMOHAJILHOTO MpaBa BOILLJIO B IPOTUBOpPEYHE C MHTepecaMu
caMUX yYaCTHUKOB OTHOIIeHMI. HermpuMeHeHe MTHOCTpaHHOTO TIpaBa
BeJIO K TOMY, Y4TO B psifie TOCYIAPCTB, TAe ONPeAeISTIOIINM ITpH3Ha-
eTcs 3aKOH TpaXXIaHCTBa CYIpyTa, COOTBETCTBYIOIINE aKThl MHOCT-
PaHHBIX YIpEKIeHUI OKa3bIBATNCh HETIPU3HAHHBIMA W HEPealn30-
BaHHBIMU, OpaK — «XpOMAIOIIUMI», T. €. IPU3HABACMBIMH B O~
HOW, HO He TIpU3HAaBaeMBIMHU B IPYTO cTpaHe. MHOXIITIOCH SIBJICHUE
araTpuan3Ma, KpUTHKYeMOe MAPOBBIM COODIIIECTBOM.

Bo MHOTMX MHOCTpaHHBIX TOCYAApCTBAX B TTOCIIETHIE TOIBI KOJI-
JIM3WOHHOE CeMeITHOe TIPaBO OOHOBJICHO U AeTATM3UPOBaHO. B 60b-
ITWHCTBE TMBUJIN30BAaHHBIX CTPaH KOJUTM3NOHHEIE BOITPOCH ceMeii-
HOTO TIpaBa Yallle BCETO PeIaloTCs MCXOIST 13 IPUMEHEHMST 3aKOHa
CTpaHbI TpaXXAaHCTBA WIT TIOCTOSTHHOTO MeCTa KUTeTbcTBa Jimtia. Crre-
JIyeT BCIOMHMTD eIMHOE TSI BCETO CEMEITHOTO TIpaBa IIPaBUJIO M3Be-
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CTHOE BO BCeM MHUpE KaK OroBOpKa O myoamgHoM mopsiake (ordre
public). OroBopka o myOJUYHOM ITOPSIAKE COAEPKUTCS B IIpaBe BCeX
0e3 UCKIIIoYeHUs rocyaapcTB. Peub et o JonmycTMMOCTU MpUMeHe-
HUsI KOHKPETHBIX HOPM IpaBa K KOHKPETHBIM CUTyalMsIM. Tak, MHO-
CTpaHHbIE HOPMBbI, IOMYCKaIIKXe TOJIUTaMUIo, TPOTUBOpeYaT myo-
JMYHOMY TIopsiaky P®, HO monuramHble Opaku, 3aKIIOYEHHBIE B
CTpaHe, rie OHW MPU3HAIOTCS, MOTYT MOPOXIATh IOPUANYECKUE TTO-
CIIeJICTBUS, IpU3HABAEMbI€ B Halllell CTpaHe; HEJb3s1, B YACTHOCTH,
BO3paxkaTh MPOTUB MPU3HAHUS ATUMEHTHBIX 00s13aTEIbCTB YJIEHOB
TOJIMTAMHOU CEMBU.

3HauMUTeJIbHOE UBMEHEHME TT0JI0XKeHUs Poccur B MUPOBOM CO-
0o011eCTBe, yBEJIMUEHME ynciia OpakoB C MHOCTPAHHBIMU I'paKI1aHa-
MM, yUallleHHEe CJydyaeB pa3HOTO IpakKJaHCTBA WIEHOB CEMbH MOTpe-
00BaJIO CUCTEMHOIO MOAX0/a K PeleHUIO ITpobaeMbl. JIJIsi MHOCTpaH-
HBIX TPaXJIaH U anaTpyua0B B CEMEWHBIX OTHOILIEHUSIX YCTAHOBJIEH
HallMOHAJIbHBIN pexxuM. [TpaBrIo 0 HAMOHATBHOM PEXMME COOTBET-
CTBYET 0011IePU3HAHHBIM HOPMaM MEXITYHApOIHOTO IpaBa.

CneunanusupoBannsbiil pasaen VII CK P® paccmarpuBaeT He
TOJIKO OTHOLIEHMSI C YY4aCTMEM MHOCTPAHIIEB, HO U CEMEHbIE OTHO-
LLIEHUS] POCCUMCKUX TPaXaaH, eClid UX TEPPUTOPUSI — UHOCTPAHHOE
rocymapctso. [Ipu mpumeHeHn Kom3uoHHbBIX HopM CK P® Heobxo-
JIUMO IMMOMHUTD, YTO €CJIU €CThb MTPOTUBOPEUUS C MEXKIYHAPOIHBIM J10-
roBopoM P®, To mpuMeHSIOTCS TTpaBUiIa MEXXIyHapOIHOTO JOTOBOPA.

O0s13aHHOCTh IIPUMEHEHMSI THOCTPAHHOI'O CEMEMHOTO MpaBa,
€CJIY 3TO ClIelyeT U3 KOJJIM3MOHHBIX HOPM, CYLLIECTBYET HE3aBUCUMO
OT TOT'0, CChLIAIOTCS JIU CTOPOHBI Ha 3TO MHOCTpaHHOe TipaBo. Coxaep-
JKaHW€ COOTBETCTBYIOLLENH HOPMbI MHOCTPAHHOT'O MpaBa yCTaHABIMBA-
€TCS B COOTBETCTBUU C €€ O(PULIMAIbHBIM TOJTKOBAaHUEM, TTPAKTUKOMN
MMPUMEHEHUSI Y JOKTPUHOI Ha «poauHes. [Ipy HEBO3MOXHOCTH yCTa-
HOBJIEHMS COAEPXKAHUS MHOCTPAHHOTO CEMEMHOTO MpaBa, HECMOTPS
Ha NpearpUHITbIe MEepPbI, TIPUMEHSIETCS POCCUICKOE MPaBo.

IIpu 3akmouyeHnn 6pakoB Ha TeppuTopun Poccun He3aBuCUMO
OT rpaxkJaHCcTBa OyAyLIUX CYIpyroB (popMa 3akaodeHus1 Opaka om-
penensieTcs pocCUicKUM TMpaBoM. bpak Jo/kKeH 3aKIo4yaThesl B opra-
Hax 3AI'C, a Opaku, coBeplleHHbIe B Poccuu Mo peuruo3HbIM Uin
OOBIYHBIM 00psIIaM He MOPOXKIAIOT IIPABOBLIX MocaeAcTBUL. Omnpene-
JISeTCs TOPSIIOK 3aKI0UeHUsT 6pakoB Ha Tepputopun PO 1 B ToM
cllyyae, ecliu OJWH U3 OYAYyLIMX CYIIPYTrOB WK Aaxe 00a — MHOCT-
paHibl. B noroBopax Poccuu o mipaBoBoii moMoliy ¢popma 3aKiode-
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HUs Opaka MOIYMHSIETCS OOBIYHO 3aKOHOAATEIbCTBY rOCY1apCTBa, Ha
TEPPUTOPUU KOTOPOTO OH (Opak) 3akmovaeTcs. HeoOXxoauMo moMHUTb,
YTO CEMENHOE 3aKOHOAATEIbCTBO — MPEIMET COBMECTHOTO BEIEHNS
P® u cyonekToB MDeaepalinn, clieoBaTeIbHO, BO3MOXHBI OCOOEH-
HOCTH 3aKJII0UeHUSI OpaKa B CyObeKTax.

VcnoBus 3akinoueHuss OpakoB ¢ MTHOCTPAHHBIMU IpaxKIaHaMU
Ha Tepputopun P omnpenenstoTes s KaKaoTo 13 JIMI, BCTYIIAi0-
KX B Opak, 3aKOHOAATEbCTBOM IOCYyIapCTBa, IPaXKIaHMHOM KOTO-
poro nuio sABasgerca. PakT MPUHALICXKHOCTH JTUIA K TPakIaHCTBY
TOTO WJIX MHOTO rOCYIapCTBa ONPEIEsseTCs HA MOMEHT 3aKJIIOUEHMS
Opaka. Tem caMbIM MCKITIOUAIOTCS BO3MOXHbIE CIIOPHI O TTOBOY IO~
Jiexxalero NpUMEHEHUIO 3aKOHOIATENbCTBA B CIIydae UBMEHEHMUS CyTI-
pyramu rpaxaaHcTBa. Eciu 1o nMeeT HECKOJIbKO TPaXkIaHCTB, yC-
TAaHOBJIEH CJIEAYIOIIMA MOPSIAOK: KOTIa OOHO M3 HUX POCCUICKOE,
MIPUMEHEHUIO TTOMIEKUT 3aKOHOAATeIbcTBO PD; TTpy HATMUKUM OBYX
(HECKOJIbKKX) IPaXIaHCTB, HU OTHO U3 KOTOPBIX HE SIBJISIETCS POC-
CUICKHM, BO3MOXHBIE 3aTPYAHEHUS MIPU OMpeNeeHUH TToAJIexKallle-
ro NIPMMEHEHUIO 3aKOHOAATENbCTBA MPEOI0JIEBAIOTCS JIULIOM Ha OC-
HOBE €ro BbIOOpa, IIpU 3TOM BBIOOp HE HAAO OOOCHOBBLIBAaTb, OH
OrpaHMYEeH 3aKOHOM TpaxnaHcTsa. [is armarpuaos B PO npumenser-
cs TIpaBoO TOCYIapCTBa, C KOTOPbIM OHM HanboJjiee TECHO CBS3aHbI, a
TOYHEE, Ille OHU MOCTOSIHHO MPOXMBAIOT. Takoi MOaXol COOTBET-
CTBYET MEXIYHAPOIHOU MPaKTUKE.

Bo3MoxHo 3akinoueHre OpakoB MEXIy POCCUMCKIMU rpaxKaa-
HaMM, NPOXUBAIOLIMMU 3a TIpeAeiaMu Tepputopuun Poccuu, B nui-
JIOMaTUIECKUX MPEICTaBUTEIbCTBAX I KOHCYIbCTBaX PD. Peruct-
pUpyroTcs 6paku B COOTBETCTBUM C POCCUNCKUM TTPABOM.

Yro kacaercs 3aKiIoueHUs Ha Teppuropun PO 6pakoB Mexmy
MHOCTPAHHBIMU IrpaXkIaHaMH B AUTUIOMaTUUECKUX MPEICTABUTEIbCTBAX
U KOHCYJIbCTBaX MHOCTPAHHBIX FOCYJapCTB, TO OHU IPU3HAIOTCS B
P® npu ycnoBum: 1) eciim B OTHOLIEHUSX MEXIY WHOCTPAHHBIM
rocygapctBoM U P® nMeeTcst «B3aUMHOCTB» B TAaHHOM BOIIpoce; 2)
€CJIM CYNPYTM B MOMEHT 3aKJIIOUeHMSI Opaka SBJISIJIMCh TpakjaHAMU1
rocyaapcTBa, Ha3HAUMBIIETO T1OCIa WIM KOHCY/Ia. B HEKOTOPBIX KOH-
CYJbCKMX KOHBEH1IMSIX Poccun gomyckaeTcst peructpaiysi KOHCYJI0M
U «CMEIlIaHHBIX» OpaKoB.

ITo poccuiickomy MpaBy AOITyCKAETCs 3aKII0YeHIE OpaKoOB MEXKITy
POCCUIICKMMMU I'paxkIaHaAMU U OpaKOB MEXXAY POCCUMCKUMU Tpakiaa-
HaMU U MHOCTPaHIIaMU B COOTBETCTBYIOLIMX OpraHax MHOCTPAaHHOTO
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rocynapcTsa. Takue 6paku npusHaiores B PO npu ycinoBuu cobtio-
JIeHMs 3aKOHa MecTa 3aKjtodyeHus Opaka (o ¢popMe u yciaoBusx). s
npusHaHust B PO takux OpakoB TpeOyeTcs OTCYTCTBUE OOCTOSITEILCTB,
MPEMNSTCTBYIOLIMX 3aKII0YEHHMIO Opaka.

3aKOHOJATEILCTBO OOJIBILIMHCTBA CTPaH MUpPa UCXOAMT U3 TPHH-
LIMIa MIpUMEHEHHUS K MaTepUaJibHbIM YCJIOBUSIM AEWCTBUTEIbHOCTU
Opaka «IMYHOTO» 3aKOHA OYIYILETO CYIIpyra, XOTs JOITyCKAeTCS MHOTO
Pa3HOOOPA3HBIX UCKIIIOYEHUI U3 O0ILEro ImpaBuia.

Ecnu O6pak ObLI 3aKjII04eH Ha TeppuTtopuu Poccun, oCHOBaHM-
€M JIJISI IPU3HAHMS €r0 HeJIECTBUTEIbHBIM CIIY>KUT HapyllleHUe Mpa-
BUWJI 3aKOHOJATEbCTBA, MOMJIEXABIIETr0 IPUMEHEHHUIO TIPU €ro 3aK-
JoueHuu. [Tpu npu3HaHUM HENEWCTBUTEIbHBIMU OPaKOB, 3aKJIHOUEH-
HBIX 3a Tipeaesamu PD, omnpenensonmM IBIsSeTcs 3aKOHOIATE T b-
CTBO, KOTOpOE IIPUMEHSUIOCH IIpU 3aKJII0UeHUM Opaka. B 1BycTOpOH-
HUX IOTOBOPAaX COAEPXKUTCS aHAJIOTMYHOE MPaBUIIO.

IIpu pacropxkeHuu B Poccum OGpakoB poCCUICKUX TpaxKIaH C
WHOCTPaHHBIMU TpaxkJIaHaMu, a TakxKe OpakoB MeX1y MHOCTPAHHBbI-
MM rpaxaaHaMu MPUMEHSIETCS POCCUIMCKOe 3aKOHOAATeNbCTBO. Bor-
pOC 0 MPU3HAHWM 3a TpaHUIIel OCylleCTBIeHHOro B Poccuu pactop-
JKeHUs Opaka pelaeTcsl B COOTBETCTBYIOIIEM roCy1apcTBE HA OCHOBA-
HUU €T0 3aKOHOJATeIbCTBA. JomycKaeTcsl pacTopxKeHue Opaka poc-
CUMCKUX TPpaXIaH, IIPOKUBAIOIIMX 32 TPAHULIEH, B pPOCCUIUCKOM CYIIE;
TO X€ caMO€ MpPaBUJIO NEWCTBYET M TOLdA, KOraa BTOPOM CYIIPYT
sBJIsieTCS MHOCTpaHLeM. Poccuiickue rpaxnaHe, mpoxuBalolye 3a
rpaHuUIIeii, BIIpaBe 00pallaThCs 3a pacTop:KeHUeM Opaka U B JUILIO-
MaTuJecKue MpeICcTaBUTENhCTBA MM KOHCYIbCTBa PD, ecm pacTop-
XKEeHHe IO POCCUIiCKOMY IpaBy Bo3MOxXHO B opraHax 3AI'C. Ilpu
5TOM KOHCYJI BIIpaBe pacTopraTb Opakyd MexXIy Cynpyramm — poc-
CUIACKUMU TpaxIaHaMHu, €CAu XOTS Obl OJMH U3 HUX MOCTOSHHO
MNPOXUBACT 34 TPAHULICH.

MHocTpaHHOE pellieHre O pacCTOp>KEHUM Opaka 1aeT OCHOBAHMS
CUMTATh CYIIPYIroB pa3BeneHHbIMU. [TpexkHuit Opak cuuTaeTcs rpekpa-
TUBLIMUMCS CO IHSI BCTYTUIEHUSI MTHOCTPAHHOTO PELIEHUST B 3aKOHHYIO
CHMIIy, KOTOpPHI onpenaensiercs lex fori (3akoHOM cyna). 3a pyoexxom
TeYeHUE CPOKa HAUMHAETCS CO IHS BPYYEHUS OTCYTCTBYIOIIEH CTOPO-
He KOIUM PEIIeHUsI, a He CO MTHS BHIHECEHUS pellleHus, Kak B PO.
IIpusHaHue He TpeOyeT KaKoM-1100 CreluaaIbHOM IMPOLEAyphI, €CIn
MPOTUB NTPU3HAHUS HE BO3paKaeT BTOPOI CyNpPYyT WM MHOE 3alHTe-
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pecoBaHHoOe uLo. Eciu 3anHTepecoBaHHOE JIULIO BO3paXKaeT MPOTUB
MPU3HAHMSI, BOIIPOC pa3pelaeTcs B Cyie.

Kosn3rnoHHbIe HOPpMBI MTHOCTPAHHBIX TOCYAAPCTB MO-Pa3HOMY
OIpeAesSIoT MoJIexXalliee MpUMEHeHUI0 paBo. PactopxkeHue Opaka
MOJYMHSETCS MO0 3aKOHONATENbCTBY CTPAaHbI TPaXkKAaHCTBA CYyIIpy-
rOB WU cymnpyra (3aKoHbl ABCTpuM, BeHrpuu 1 BooOliie OOIbIINH-
CTBa CTpaH KOHTUMHEHTaIbHOI EBpombI), 1100 3aKOHONATEILCTBY MECTa
XKUTENIbCTBA CYNpYroB uiu myxa (Hamnpumep, Ileuus, IIBeiina-
pusi; TakoBo, B oo1eM, npaBo AHIMK u CIIIA, roe oCHOBHOM IIpo-
0;1eMOi1 curTaeTCsd YCTaHOBJIEHUE TTOJCYTHOCTUA, KOTOpasi B KOHEY -
HOM cYeTe oIpeessieT U moajiexallee IpuMeHeHUIo IpaBo). OgHako
B «O0IIIeM» TIpaBe MPUMEHSIOTCSI MHOTOYMCIICHHBIE TOTIOJTHUTEIbHBIC
KOJJTU3VUOHHBIE OTCHLIKMU.

ITpopbIBOM POCCHUICKOTO IpaBa CTaJO0 pellleHUe KOJIJIU3UM B
BOMpOCe MPMMEHEHUS TpaBa K JUYHbIM HEUMYLLIECTBEHHBIM 1 UMY-
LLIECTBEHHBIM IIpaBaM U 0053aHHOCTSIM CYIIPYToB (IIpaBo BeiOOpa (a-
MWINH, PEXUM COBMECTHOIO UMYLIIECTBA, B3AMMHOE aJTMMEHTHUPOBA-
HUe U T. I1.). JloIrycKaeTcsl mprMEHEHME K YKa3aHHBIM IIpaBaM U 00sI-
3aHHOCTSIM 3aKOHOJATeIbCTBA TOCYAapCTBa, HA TEPPUTOPUU KOTOPO-
ro Cynpyru MMerT COBMECTHOE MECTO XUTenbcTBa. [1pu oTCyTCTBUM
COBMECTHOTO MeCTa XKMUTEIbCTBA MPUMEHSIETCS 3aKOHOIATEIbCTBO IO-
CyJapcTBa, HA TEPPUTOPUU KOTOPOTO CyNIPYTM UMEJIU MOCIeHEE CO-
BMECTHOE MECTO KUTEJIbCTBA; €CJIU XK€ CYIPYTH HUKOIIA HE UMEIU
COBMECTHOT'O MECTa KWUTEIbCTBA, POCCUNCKUE CYAbl IPUMEHSIIOT POC-
CUIACKOE IIPaBo.

JormyckaloTcsi B HaCTOSILIEE BPEMS U KOAAUSUOHHbBIE COAAUICHUS
Cynpyeos, KOTOpble MOTYT BKJIIOUAThCSl B TEKCT OpayHOTo MOrOBOpA,
JIM00 0POPMIISITECST OTIEILHBIM JOKYMEHTOM. TpeOyeTcs: MuchMeHHas
¢opma 1 HoTapuajibHOe yaocToBepeHue. Eci BeIOOp IIpaBa OCylLecTB-
JIIeTCs 3a rPaHULIe, JOCTaTOUHO COOJIOAEHNS] MTHOCTPAaHHOTIO Mpaga.

KonnuznoHHble HOpMbI 00 MMYILIECTBEHHBIX U JIMUHBIX He-
WMYILIECTBEHHBIX OTHOLIEHUSIX CYIIPYTOB 3a pyOe kKoM CJIOXKHBI U pa3-
HooOpa3Hbl. Bo MHOTMX CTpaHaxX 3TU OTHOILEHUS ONPEIESIOTCS 110
3aKOHOJATEJIbCTBY FOCYIapCTBa, rpakgiaHaMu KOTOPOTO SIBJISIIOTCS
o0a cynpyra (IToasuia, ITopryranus, Yexus u 1. 1.). IIpu pazHom
rpaxkZIaHCTBE CYIPYTIOB B Psifie CTpaH MPUMEHSETCS B BOIIpOCax UX
JIMYHBIX OTHOIIEHU OTChLJIKA K 3aKOHOJATEIbCTBY MOCJIEIHETO 00-
1IETO TPaXIaHCTBA, a MPU €ro OTCYyTCTBUM — K HAllMOHAJbHOMY
npaBy myxa (I'peuust, Utanuss u ap.), 1u060 K IpaBy OOBIYHOIO
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MecTonpeObIBaHUS CYTIPYrOB, a TIPU €ro OTCYTCTBUU — K HallMO-
HajibHOMY IipaBy myxa (IToptyranus), 1mbo — mpsiMo K HalMo-
HajabHOMY 3akoHY MyxXa (Taunanng). K umyliecTBeHHbBIM OTHOIILIEHU -
SIM CYINPYIroB BO MHOTMX CTpaHax MPUMEHSIOTCS UHbIE OTCHLIKM,
YeM Te, KOTOPbIE MPUMEHSIOTCS K JIMYHBIM OTHOLLEHUSIM, IpUYeM
4acTo MpeAINMChIBAETCS MPUMEHEHUE 3aKOHOAATENbCTBA, 1EHCTBO-
BaBILIETO B MOMEHT 3aKJoueHus Opaka. EcTh, oqHaKo, MCKIIIOUE-
HUS: PEXUM CYIIPY>XKECKOTO MMYIIECTBA OOBIYHO MOXKET OBbITh U3ME-
HeH OpayHBIM JOTOBOpOoM. M3 0011iero puHILMIA eIUHCTBA CYIIPY-
JKECKOro UMYIIECTBA B Psi/ie 3aKOHOAATENbCTB AeJaeTCs UCKII0Ue-
HUE U IJ11 HEABUKMMOTO UMYIIIECTBA, KOTOPOE, KaK MpaBujo, Moj-
YUHSIETCS TIpaBy MECTa €ro HAXOXIEHUS.

C ycTaHOBJIEHMEM MOJIOKEHUS 1€Tei OT MHTEPHALIMOHAJIbHbIX
OpakoB CBsI3aH psiji BOIIPOCOB, B TOM UYMCJI€, U YCTAHOBJIEHUE Tpax-
JnaHcTBa. Bonpockl ycTaHOBIEHUST U OCIapyMBaHUs OTLIOBCTBA (MaTe-
PUHCTBA) pelialoTcs ¢ YYeTOM 3aKOHOIATEILCTBA TOCYAapCTBa, Tpax-
JIAaHMHOM KOTOPOTO SIBJIsIeTCs peOeHOK Mo poxaeHuo. IIpuodbpereHue
BIOCJIEICTBMM MHOTO TpakAaHCTBA HE BJIMSIET Ha TOJJIexalllee mpu-
MEHEHUIO 3aKOHOAATeIbCTBO. PeOEHOK, poauTe/n KOTOPOro Ha MO-
MEHT €ro pOXIEeHHUS COCTOSIT B IpaXkaaHCTBe Poccuu, siBisieTcst poc-
CUICKMM TpaxkIaHMHOM HE3aBUCUMO OT MeCTa poxkaeHus. [t aereid,
JIMIIb OAWH U3 POAUTENIEN KOTOPBIX SIBJISIETCS POCCUMCKUM Ipakaa-
HUHOM, IeMCTBYIOT MpaBuia 3akoHa «O rpaxka1aHCTBE».

IIpaBa u 00s13aHHOCTHU poauTesieil U AeTeil, B TOM YucJie alk-
MEHTHbIE 00513aHHOCTH, TTIOJYMHSIOTCS MpaBy rocyaapcTBa, Ha Tep-
PUTOPUU KOTOPOT'O OHU UMEIOT COBMECTHOE MECTO XUTeJIbCTBa. Ecnu
CTOPOHBI HE MUMEIOT COBMECTHOI'O MECTa XUTEIbCTBA 1 TTPOXKUBAIOT B
pa3HbIX rocyAapcTBax, UX MpaBa U 00513aHHOCTY OMpPENeISIoTCS 3a-
KOHOJIaTeJIbCTBOM IOCyJapCTBa, rpaXkIaHUMHOM KOTOPOTO SIBJISIETCS
pebeHoK. B 3TOM Bompoce I0oIycKaeTcsl B MHTepecax pe0eHKa MHOe
pellieHUE: TI0 TPEOOBAHMIO UCTLIA MOXET MTPUMEHSThCS TTPaBO TOCY-
JlapCcTBa — MECTA MOCTOSTHHOTO XXUTEJIbCTBA peOEHKA.

3a pybexkoM K OTHOIICHUSIM POAUTENICH U IeTei, pOXKIeHHBIX B
Opake, ¥ K OTHOLIEHUSIM POIMUTENE U BHEOpAUHBIX AETEN HEPEIKO
MOJJIEXHUT MPUMEHEHHUIO pa3HOE 3aKOHOAATENbCTBO. Psan 3akoHO1a-
TEJbCTB MIPY PELIEHUU BOIIPOCOB OTHOILEHUIA MEXIY POAUTENSIMU 1
JIETbMU UCXOJUT U3 TpaxkaaHCTBa aeTeii. K aTMMeHTHbIM 00s13aTeb-
CTBaM COBEPILEHHOJIETHUX JE€TE! B MOJIb3Y POAUTENEN U K aJTUMEHT-
HbIM 00513aT€IbCTBAM JPYTUX WIEHOB CEMbU MPUMEHSIETCS MPABO I'O-
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CyIapcTBa, Ha TEPPUTOPUH KOTOPOTO CTOPOHBI UMEIOT COBMECTHOE
MECTO XUTeIbCTBa. [1pr OTCYTCTBMM COBMECTHOI'O MECTa XKUTEIbCTBA
aTMMEHTHBIE 00513aTeIbCTBA COBEPIIIEHHOJIETHUX AETEH U IPYTHX Uie-
HOB CEMbH OIPEIEISIOTCS MCXOISI M3 IPpakIaHCTBA JINIIA, TIPETEHIY -
IOLLIETO Ha TTOJyYeHUE aTMMEHTOB.

YchiHOBIEHME Ha TeppUuTOopyuM Poccuy MHOCTpaHHBIMU ITpaxkaa-
HaMM POCCUMCKHUX JETei TPOU3BOANTCS B COOTBETCTBUHU C 3aKOHO/IA-
TeJIbCTBOM T'OCYIapCTBa, TPaskIaHUHOM KOTOPOTO SIBJISIETCS YCHIHO-
BUTEJIb — OyIYIINiA ITaBa CEMbU, KaK IMPaBUJIO, YBO3SIINI pebeHKa
B CBOIO CTpaHy.

IIpu yCchIHOBIEHUM peOeHKa CylpyraMy, UMEIOLIMMU pa3Hoe
rpaxKaaHCTBO, JOJKHEI ObITh, OUEBUIHO, COOJIIOAEHEI TPeOOBaHNS,
MpeTyCMOTPEHHBIE 3aKOHOAATEIHLCTBOM KaK TOCYIapCcTBa, IPaskIaHu -
HOM KOTOPOTO SIBJISIETCS MYX, TaK M TOCYyIapCTBa, TpaxkIaHKOMI KO-
TOPOTO SIBJISIETCS XKEHA.

OTchbutas K MpaBy CTpaHbl YCBIHOBUTENSI, 3aKOH TPeOYeT Co-
OmoaeHusI TpeOOBaHMI POCCUIICKOIO MpaBa, Kacalolluxcs odecrieye-
HMS TIPY YCHIHOBJICHUH MHTePeCcoB AeTeil. Ecu TpeboBaHMs COOTBET-
CTBYIOIIIETO MHOCTPAHHOTO 3aKOHOAATEIbCTBA JIMOO YKa3aHHBIE Tpe-
0OBaHMS POCCHUIICKOTO 3aKOHOIATEILCTBA HE COOTIONCHBI, YCHIHOB-
JIEHUE He TOJIKHO TTpou3BonuThes. I1pusnaercs B P@ ycelHOBIIEHUE
pebeHKa — pOCCHICKOro rpakaaHMHa, MPOKUBAIOIIETO 3a TPaHM-
LI, ecJii OHO TTPOU3BEAEHO KOMIIETEHTHBIM OPraHOM MHOCTPAHHOT'O
rocynapcTBa, rpaXkKIaHUHOM KOTOPOTO SIBJIIETCSI YCHIHOBUTEND, TIPU
YCJIOBUM, YTO OpPTaH UCTIOJHUTENIbHOM BiacTu cyobekTa PD, Ha Tep-
PUTOPHUH KOTOPOTO peOEHOK MJIM €TO POIUTEIIN TIPOKUBAIIU IO BbIE3-
Ila 3a TpaHUILy, JaJ TIpeIBapUTeTbHOE pa3pellieHe Ha YCHIHOBJICHUE.

3aimra rmpaB ¥ 3aKOHHBIX MTHTEPECOB AETEH, SBIISTIOIINXCS TPak-
naHaMu P® 1 yChIHOBIEHHBIX MTHOCTPAaHHBIMU I'paXkKIaHAMM VJIM ariaT-
pumaMu, 3a mpeaenamMu Tepputopun PO ocyiecTBisieTcs B Impee-
JIax, JOMyCKaeMbIX HOpMaM1 MEXIyHAPOIHOTO TIpaBa, KOHCYJIbCKH-
MU yupexxaeHusIMu P®, B KOTOpPBIX yKa3aHHBIE NETH COCTOSIT Ha
y4yeTe 10 TOCTYKEHUS UM COBEPILIEHHOJICTHS.

B uenom kpyr perynuposanust B pazaeiie VII CK PD, o cpaB-
HeHuto ¢ pasneioMm V KobC, paciuimpeH, omHakKO B HEM OTCYTCTBY-
IOT HOPMBI, OTHOCSIIIIMECS K OIeKe 1 rmoneunTtenbety (cr.166 KoBC).
310 cBsI3aHO ¢ npuHATUEM HoBoro 'K P®. Oneka u momneyuTesb-
CTBO yperyaupoBaHhl cT. cT. 31-41 'K P®. CooTBeTCTBEHHO, KOJIJIH-
3MOHHBIE BOITPOCHI OITEKH U TTONEUNTETLCTBA PACCMATPUBAIOTCS B TPe-
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theit vactu 'K PD. Jlo npunstus nocnennei yactu I'K PD npobden
BOCITOJTHSIJICST TIPAKTUKOM Ha 6a3e HopMbI ¢T.166 KobC, To ecTh mipu-
BsI3Ka MIET K 3aKOHY MeCTa YCTAHOBJICHUS OTIeKU, a €CIIN AeHCTBUS
MMPOU3BOAATCS Yepe3 KOHCYJIBCTBO P® — To 1o 3akoHy POD.

B cootBeTcTBUM co cT. 1199 'K P® oneka u moreyuTeabCTBO
HaJ HECOBEPIIIEHHOJIETHUMHU, HeJeeCIIOCOOHBIMM TN OTpaHUUYEHHBI -
MH B JIE€CTIOCOOHOCTHY COBEPIIIEHHOJIETHUMU JINIIAMY YCTAaHABIMBACT-
Cs ¥ OTMEHSIETCS 110 IMYHOMY 3aKOHY JIMIIA, B OTHOIIEHUY KOTOPOTO
YCTaHABJIMBAETCS JTMOO OTMEHSIETCS OMeKa WIu NoNeuynTebcTBo. O0s-
3aHHOCTb OIleKYHa (ITONeYUTeNs) IPUHSITh OIeKY (ITOIEeYUTEIHLCTBO)
oIpeAesieTCs Mo TUYHOMY 3aKOHY JIMIIAa, Ha3HAYaeMOTO OIeKyHOM
(moneuntenem). OTHOIIEHUS MEXIY OIEKYHOM (TIOIeUUTE]IEM) U JIU-
1IOM, HAXOISIIITUMCS TIOJT OTIEKO (ITONEYNTEIbCTBOM), OTIPEICIISIIOT-
¢4 TI0 TIPaBy CTPaHBI, YIpEKIeHNE KOTOPOM Ha3HAYMIIO OreKyHa (I10-
neunTtesnst). OgHaKO KOraa JIMLO, HaXOAs1eecs Mo, OneKoi (Ioneyu-
TEJIBCTBOM), UMEET MECTO XKUTEIbCTBA B PD, IpuMeHseTcs: poccuii-
CKOe€ IIpaBo, €CJIM OHO 0oJsiee OJIAaroIpUsTHO IJIsl 3TOrO JIMIIA.

XpecromaTus

«B Tex pa3BuBamIIMXCS CTpaHax, Iae B cepe OTHOILICHMII Opaka 1
CEMbH p€IIAKOIICEC 3HAYCHUE NMCIOT COOTBETCTBYIOIIME HOPMBI pE-
JIMTUO3HBIX HCHOBCH&HHﬁ, KOJUIM3BUOHHBIE BOIIPOCHI 6paKa n CEMbU
SABJSIIOTCSA MHTCPIICEPCOHAJIbHBIMU KOJUIU3USAMM».

|.Szaszy. Le conflict deloisinterpersonales dansle paysonsvoie
dedevelopment. — 1973. — P. 59.

«B OTHOLIEHUSAX MEXIY CTpAaHAMU HAMETUINCh TEHIAECHLIMH JOTOBOP-
HOM YHMGbUKALKUKM, HO HE MAaTepUaIbHOIO, a KOJUIM3MOHHOIO IIpa-
Ba, ITyTeM BKJIIOYEHMS B JOTOBOPHI O IIPABOBOM ITOMOILU Psiaa HOPM,
Kacamoluxcs Opaka, pa3Boga, OTHOLICHUN MEXIY WIEHAMU CEMbH,
OIEKM ¥ MomeunuTeabcTBa. OQHAKO TAaKMX HOPM €lle He M0CTaTOY-
HO'...»

JLA. JIynu. Kypc MexayHapOoIHOro 4acTHOro mpasa. — M., 1975.
—C. 442.

«Hamo monarats, yto B CCCP Morio GbI MOMYYWTh MpU3HAHWE U
Takoe pellleHre cyma 00 aHHYJIMPOBaHWM Opaka, KOTOPOe OCHOBBI-
BaJIOCh OBl Ha HapYIICHNW KaKUX-TM00 MHOCTPAHHBIX 3aIIPeTOB, He-

I D10 yTBepKIeHUe CIPaBeIIMBO M Ha CETOMHSIIIHUMN ACHb.
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M3BECTHBIX COBETCKOMY 3aKOHY. KOoHeUHO, Mpru3HaHUe MOTJIO OB CO-
CTOSIThCSI JIMIIIb €CJIM OBl TIPU 3TOM He OBUT HapylleH ITyOIUIHBINA
TTOPSITOK».

JL.A. JIynu. Kypc MexayHapomHOro yactHoro npasa. — M., 1975.
— C.457.

«AHTJI0-aMepUKaHCKOEe TPaBO MCXOMUT M3 TOTO, YTO B BOIPOCE O
pa3Bolie NOKHA OBITh OINpeAesieHa JUIIb MOACYIHOCTh Jejia aHT-
ymiickomy cyny mwiau cyny mrata CIIA. Pemenue Borpoca o moacym-
HOCTU — 3TO pellleHre KOJUIM3MOHHOTO Bompoca (K OTHOIICHUSIM
MIPUMEHSETCS 3aKOH CyJa — B OCHOBHOM IO TIPUHITUITY JTOMULIMIIHS
CYIIPYTOB)>».

Hx. Yemmp, I1. Hopt. YacTHOE MexmyHapomgHoe mpaBo (Iep. ¢
annL). — M., 1982. — C. 346.

«CornacHo BBogHoMy 3aKoHy I'TY (cT. 23) oneka Hag MHOCTpaHIIEM
MOXeT ObITh Ha3HauyeHa JIUIIb €CJM OH MMeeT MECTO KMTEJIbCTBa
W MECTOINPEObIBAHUS BHYTPU CTPaHBI, M €CJIM €ro OTeYeCTBO He
OepeT Ha cebs TToMeYeHre 0 HeM HEeCMOTpPSl Ha TO, YTO MO HallMO-
HaJIbLHOMY 3aKOHY OH B 3TOM HYXXIaeTCs».

JI. Paane. MexxnyHapomHoe 4acTHOE IIpaBo (Iiep. ¢ HeM.). — M.,
1960. — C. 37.

Konrpoabubie Bonpocsi

1. Yto Takoe «Xxpomaroliuii» opak?

2. Kakue KOJUIM3MOHHBIE TIpaBUJjia CYLIECTBYIOT B PD oTHOCH-
TeJIBbHO 3aKJTI0UEHMS OpaKa, OCJTOXKHEHHOTO MHOCTPAHHBIM JIEMEH -
TOM?

3. Yto o3HavaeT NpuMMeHEHNEe MHOCTPAHHOIO IIpaBa B CEMEi-
HbBIX oTHOIIeHMX? KakoBa mpolieaypa MpuMeHeHNs HHOCTPAHHOTO
mnpasa?

4. Kakue nocjaeAacTBus BieueT IPMMEHEHEe OTOBOPKU O «IT1y0-
JIMYHOM TIOPSIIKE» K CEMEHHBIM OTHOILIEHUSIM C MHOCTPaHHBIM 3JIe-
MEeHTOM?

5. Kakue cyIiecTByIoT B MUpe TIPUBSI3KH KOJJTM3MOHHBIX HOPM
0 pacTopxxeHuu opaka?

6. Kak pelaetcst BOIpoC O JIMYHBIX HEUMYILECTBEHHBIX U UMY-
IIECTBEHHBIX TIpaBax CYMPYyroB MHTepHAIIMOHAILHBIX OpakoB B PD u
3a pyoexkoM?

7. Kak perynupyet pasnen VII CK P® Bomnpochl omeku u mo-
MeyrTeNbCcTBa?
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8. KakuM obpa3oM pazpelaercs BOIpoc 00 YCHIHOBIEHUU MHO-
cTpaHlLieM pebeHKa-TpaxknannHa PD B poccuiickoM Ipape (KOJTA3M-
OHHBbI 1 IPOLEAYPHBIN aCIIeKThI)?

9. Kakue KoJIIM3MOHHBIE TIpaBWiIa JeWCTBYIOT B OTHOIIEHUU
craryca jnereit B PD?

10. Kakoe mpaBo, Ha Bai B3risa, cieayeT IpUMEHSTh IPU
YCTaHOBJIEHUY OTIEKU MJIY MOTICYUTEIbCTBA, OCIOXHEHHBIX MHOCT-
PaHHBIM BJIEMEHTOM?

3agaun u ynpaxuenus

1. Kak cienyer MOCTYIUTh Cyly B CICAYIOLIEM Cydae:

HMHoctpanHbie rpaxnaHe, rocnogud H. u rocroxa JI-®., 3akitoun-
M O6pak Ha TeppuTopur PP B KOHCYJIBCKOM YUPEXIEHUU CBOETO TOCy-
JapcTBa C COOMIONEHUEM TpeOOBaHM, TIPEIYCMOTPEHHBIX 3aKOHOIATEb-
CTBOM CTpaHbl, Ha3HauMBIIel KoHcya. ['ocrioxa JI-D. He sBIsIach rpax-
JMAHKOW TOCylapCTBa, Ha3HAYMBILIETro KOHCYNa. BrocieacTsuu ObUIO BBI-
SICHEHO, YTO 3aKOHOM CTpaHBbl IPpaXAaHCTBa CYNpPYroB HOITyCKAeTCs 3aK-
JIIoYyeHue Opaka JUIIaMU, U3 KOTOPBIX XOTSI OBl OMHO YXe COCTOUT B ApY-
TOM 3apeTUCTPUPOBAHHOM Opake. BbIIo TakXKe yCTaHOBJIEHO, YTO TOCIIO-
muH H. cocTosii Ha MOMEHT XXeHUTHOBI B 3aKOHHOM Opake ¢ rocmoxoii E.
— rpaxnpaHkoii P®.

Kakoe pellieHre npuMeT cy Ipu 3asiBIeHUU rocnoxoii E. Tpe-
6oBaHMit o mpusHaHuM opaka H. n JI-®. HeneiicTBUTEILHBIM?

2. Kak 10/KHBI TTOCTYIUTD C MMOJAHHBIM 3asIBJICHUEM KOHCYJIb-
ckue pabotHrKN P® B cremyronieit CUTyalmm:

I'paxganun P® ®denopoB cocrosti B Opake ¢ rpaxmankoit ®PT
JIunpoii IIBapu. I'paxnanka IlIBapi momana B KOHCYILCTBO PD B 1. bepiu-
He 3asiBJIEHHE C IIPOCHOOIM O pacTOpKEeHUU OpakKa, K KOTOPOMY OBLIO IIpH-
JIOXKEeHO HOTapHaJbHO 3aBEPeHHOE C MPOCTABICHHBIM aroCTUIEM COTJia-
cue rpaxaanrHa PegopoBa Ha pacTopXKeHUe Opaka. 3asBlIeHUe comepkKa-
JIO yKazaHMe Ha To, YTo TpaxknaHuH PeaopoB B JaHHBIM MOMEHT ITPOXHU-
BaeT Ha TEPPUTOPUM YKpaumHBI M COTJIaCeH Ha pacTopxKeHue Opaka, a
takxke, 9yTo u IlIBapu u denopoB He MMEIOT OOIIMX HECOBEPILIEHHOJET-
HUX JIETEH.

IIpusHatotr 1 B P Takoe pacTop:keHue 6Gpaka?

3. [IpoaHanmu3upyitTe CUTYalLIMIO:

I'paxnmanun IBeiinapuu I'anc IllTtabe 3akmouna B MockBe Opak ¢
rpaxngankoit PO MpaHoBoii. B 6pauHoM moroBope He ObUIO YKa3aHO, Ipa-
BY KaKO¥ CTpaHbl CYNPYTy MOTYMHWINA PETYIMPOBAHNE UMYIIIECTBEHHBIX U
JIMYHBIX HEMMYIIIECTBEHHBIX TIpaB. OHU He MMEJM 3a Bce BpeMs 6paka co-
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BMECTHOTO MecTa XuTenbcTBa. ['ocnoauH Illtabe mpoxkuBaeT BpeMeHHO B
MockBe, e paboTtaetr B ¢huinane mBeiiapckoii Gupmbl, KoTopasi HAaH!-
MaeT eMy anmapTaMeHTHI, a rocrioxa MBaHoBa — B LlBeiiiapuu, B nome,
KOTOPBIiA el ToAapuil Cynpyr 10 cBagsobl. CTatyc joMa B GpayHOM IOTO-
BOpe OoroBopeH He 6bu1. [TofaBast 3asiBJieHre Ha Pa3BOJ B MOCKOBCKUI CYII,
rocrioguH IllTaGe mMOMPOCUI Cyl MPUMEHUTh K UMYILIECTBEHHBIM TpaBaM
CYyIMpyroB 1iBeiiliapckoe npapo. B cT.54 mBeiiiapckoro 3akona o MYII yka-
3aHO: «€CJTU CYNPYTY He U30paIU MpaBa, PeXUM UX UMYLIECTBEHHBIX OT-
HOIICHMIi OMpPEeEeNsIeTCs] MPaBOM rOCYAapCcTBa, B KOTOPOM CYNPYTH MMe-
10T COBMECTHOE MECTO KUTEJbCTBA, & €CU OHM UMEIOT MECTO KUTeJb-
CTBa B Pa3HbIX FOCYAapCTBAX — MPABOM IOCYAapCTBa, TIe OHU UMEJH TI0C-
JieJlHee COBMECTHOE MECTO XHUTEIbCTBA; €CIIU CYIPYyrM HUKOTAA He UMENH
COBMECTHOTO MECTa XUTEJIbCTBA, MPUMEHSIETCS] MPABO MX OOIEro rpax-
JIAHCTBA, a TIPU OTCYTCTBUU U TAKOBOTO — IIIBEMIIAPCKOE MPaBO».

Kaxk momkeH mocTynuTh MOCKOBCKUI cya? Kakoe rpaBo npu-
MEHUTH?

4. Kakue mpaBoBbI€ TTOCAEACTBUS IIOBJIEYET pellieHIEe MaprKC-
KOT'O Cy/ia O pacTop:KeHUHU Opaka, eciu rpaxaaHud @panmuu OpaH-
cya Hdexiuep u rpaxnanka PO CugopeHKo IpoBean 6pakopa3Bo/I-
HBI1 mpouecc B Ilapuxe, u ¢paHLy3cKuil cyn (KOMOETEHTHBIN
OopraH) BbIHEC pellleHue O pacTopxkeHuu Opaka; Ilpu aToM rpax-
nmanka CumgopeHko, IpoxuBalonias B Poccuu, He Bo3pazkana mpo-
TUB pellIeHUs Cyaa.

Kaxk onpenennts MOMeHT pacTopxkeHUs opaka Jleknep u Cuno-
peHko? Kakyio npouenypy cienyeT rpoiitu CugopeHko u Jdekiepy,
yTOOBI pelIeHre (PpaHIly3CKOro cyaa ObLIO ITpU3HaHO B PD?

5. IIpoaHamu3UpyiTe CUTYALIUIO:

Cynbst mo obcrositesibcTBaM Aena, Mapust JlamGep (KOMITETEHTHBII
opraH B IieJlax YCBIHOBJIEHUs) Mpou3sBesia ymoyepeHue Manm CHMOHO-
BOIA, TpaxnaHku P®, mpoxusarolieil B MPUIOTe I AT CUPOT, POIU-
TeJI KOTOpOWi morubiu B aBrokaractpode nox Mapcenem. COOTBETCTBY-
Iolllee eJI0 MO KOHTPOJIO 3a ToMokeHreM Maiu ObUIo 3aBeIeHO B KOH-
cynbcrBe P® B [Tapuxke. Bo Bpemst Bu3uTa Maiiu ¢ mpueMHBIMA pOJUTE-
Jamu B Pocculo nydiuve npysbs poauteseid Maluy nonanu B cyl 3asiBiie-
HUe O MPU3HAHUU HeJIeWCTBUTEIbHBIM YIOUEePEHUE U TIOTIPOCUIIH CYII pa3-
peLIUTh UM yIoYepuTh Marry.

Kak nomkeH mocTynuTh poccuiickuii cyn? Kakue ook ObLin
JIOITY1IEHBl KOHCYJILCKUMU paboTHUKAMU PdD?
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Bonpocor aas o6cy:xaenns nHa cemunape

1. KakoBbI OCHOBHBIE (3aKOHOIATENbHEIE 1 ITPAKTUYECKUE) CITO-
CcOOBI N30eXaHUS «XpOMAaIOIIMX» OpPaKOB U IIPEUMYIIECTBA pa3Iny-
HBIX KOJJTU3MOHHBIX CTTIOCOOOB?

2. I3 xakux cooOpaxkeHuii, Ha Ball B3rjsa, UCXOOUT 3aKOHO-
JlaTesib MPYU COCTaBICHUY KOJUTM3MOHHBIX MPUBSI30K B CEMEHOM TTpaBe
(110 BCEM CYILIECTBYIOLLIMM HOpMaMm)?

3. Kak Ha mpakTukKe IPUMEHSIETCSI OTOBOpPKA O «IIyOJMYHOM
nopsiaKe» B ceMeitHoM IipaBe? Kakue mociencTBus IOBJICYEeT IIpUMe-
HEHME OTOBOPKH B KaXXJOM KOHKPETHOM ciiyyae?

4. ITocTapaiiTech OnpeaeauThb IIepeueHb OCHOBHBIX ITOJIOXKEHUI
ceMeitHoro npasa P®, cocTaBIAIOMMX «ITyOTUIHBIN TTOPSIIOK».

5. M3yuuB coaepaHue KOJUIM3MOHHBIX HOPM O PacTOPKEHUU
Opaka MHOCTPaHHOTO IIpaBa (HECKOJbKUX rOCyIapCTB), IPOBEIUTE
CpaBHUTEJbHBIN aHAIM3 C POCCUACKMMU HOpMaMU (BBISIBUTE HENO-
CTaTKM U IIPEUMYILECTBA).

6. Kaknm o6pasom rpoussoautcs B PD u 3a pydexxom 3aiura
JleTeii, yJaCTBYIOIIMX B CEMEMHBIX OTHOILIEHUSIX, OCJIOKHEHHBIX MHO-
CTPaHHbBIM BJIeMeHTOM? B ueM 3aKi1t04atoTCsi OCHOBHbBIE MMPUHIIUIIBI
CHCTEMbI TAKO IIPpaBOBOM 3alLIUTHI?

7. IToueMy BOIPOCHI ONEKHU 1 MOTNEYNUTETbCTBA UCKIIOYEHBI U3
IpeaMeTa CeMeHOro Ipagpa (ero KOJUIM3MOHHOIO pasesia)?

OCHOBHbIe MNMOHATHA

ATMMEHTHI;

aJTMMEHTHBIE 00sI13aTeTbCTRA;
araTpuIb;

OumaTpubl;

Opak;

OpayHbIil KOHTPAKT;

3AIC;

3aKJII0ueHue Opaka;

3akoH cyna (lex fori);
HMMYIIeCTBEeHHBIE ITpaBa CYIIPYyToB;
KOJIJTM3MOHHOE COTJIAllIeHUE CYTIPYTOB;
KOHCYJIBCTBO;

HEUMYIIIECTBEHHBIE TIpaBa CYIPYIoB;

OooOoooooooogooo
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[ oreka;

0 oroBopka o MyOJMYHOM MOPSIAKE;
[ moauramus;

[ IOIeYnuTEIhCTBO;

0 1mmyOJUYHBIN IOPSIIOK;
O pacTtopxkeHue Opaka;
O peructpauus Opaka;
0 «CMellaHHbI» Opak;
O cynpyru,

[0 YCBIHOBJIEHUE;

0 «xpoMaroliuii» Opax.

Autepatypa, pekomengyemass K H3yUeHHIO

1. borycnasckuiit M.M. MexxnyHapomnHoe YacTHOE ITpaBo. — M.,
1999.

2. 'oponmeukas N.K. MexnyHaponHasi 3aliMTa IIpaB U MHTEPE-
coB geteit. — M., 1973.

3. JIyau JILA. Kypc MexxnyHapoaHoro yacTHoro mpasa. OcobeH-
Has yacTtb. — M., 1975.

4. Jlyuu JI.A., MapsiiieBa H.U., CanukoB O.H. MexayHapo-
HOe yacTHoe mpaBo. — M., 1984.

5. MexayHapoaHoe yactHoe TipaBo / [Tox pen. I'.K. MatBeeBa. —
Kues, 1985.

6. MexxnyHapomHoe yactHoe rpaBo: C6. mokymeHToB / Coct. K.A.
Bbekstues, A.T'. XomgakoB. — M., 1997.

7. OpnoBa H.B. bpak u ceMbsi B MEXKTyHapOIHOM YaCTHOM ITpa-
Be. — M., 1966.

8. Paane JI. MexmyHapoaHoe 4acTHOE MpaBo (Iiep. C HEMELIKOTO).
— M., 1960.

9. CeMelHBII KOJAEKC ¢ KpaTKUM KOMMeHTapueMm / ABTOPbI
komMeHTapust: M.T'. Macesuu, .M. Ky3nenoBa, H.. Mapgpiesa. —
M., 1996.

10. IllebanoBa H.A. CeMeitHbIe OTHOILLIEHMST B MEXKITYHAPOTHOM
yacTHOM TipaBe. — M., 1995.

11. Yemmp Ix., Hopn I1. YacTHOE MexkmyHapomHoe mpaBo (1ep.
¢ aHIuiickoro). — M., 1982.
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2.8. MexayHapoaHoe
HacnencTBeHHOE MpaBo

IIporpammuas annoranus

OO11ue npobJieMbl HACAEAOBAHMS B MEXIYHAPOIHOM YaCTHOM
TMpage.

YHuBepcabHble KOHBEHIIUM T10 HAC/IEICTBEHHOMY MpaBy. Pe-
rMOHaJIbHAs yHUMUKAaIMS TI0 BOIIpOcaM HacieICTBEHHOTo npasa. [IBy-
CTOPOHHSIS1 yHU(UKALIMS IO BOIIPOCAM HACJIEICTBEHHOTO MpaBa.

ITprunHbBI yBEIUUEHUST HACAEACTBEHHBIX A€, OCIOXHEHHBIX
WHOCTPaHHBIM 3J71eMeHTOM. [IprurHbI pa3HOOOpa3us MpaBuJl Hacle-
JIOBaHUSI: aHTJI0-CAKCOHCKAsl 1 pOMaHO-TepMaHCKasl CUCTeMbI IpaBa.

I'eHepanbHas KOJUIM3MOHHAS MPUBSI3Ka B POCCUNACKOM IIpaBeE.
OCHOBHbBIE€ KOJUIM3UOHHBIE MPUBA3KHU B HACJIEICTBEHHOM MpaBe pa3-
JIMYHBIX TOCYIAPCTB.

TenaeHUMM pa3BUTHS HACJIEACTBEHHOTO IpaBa 3apyOexKHbIX
CTpaH.

OcHoOBaHUs HacAeI0BaHUS 10 3aKOHY.

HacnenoBaHue no 3aBelaHWIO: OCHOBaHUE, 3aBellaTe/IbHas Ae-
€CII0COOHOCTh, (popMa 3aBellaHMSI U aKTa €r0 OTMEHHI.

HacnenoBaHue HEABMXKMMOTO MMYILIECTBA.

ITpaBoBoii pexkxuMm nHOCTpaH1eB B PMD u poccuiickux rpaxkaaH
3a TpaHuliel B cpepe HaC/IeACTBEHHBIX OTHOIIIEHUIA.

T'ocynapcTBo Kak HacnenHuK. HacienoBaHue BBIMOPOUHOTO UMY~
1LIECTBA.

OnopHblil KOHCTIEKT AeKIMH

B mro60M 0011IecTBe OTHOIIIEHUSI 10 HACIeJOBAHWIO 110 BITOJTHE
OYEeBUIHBIM TTPUYMHAM TIPEICTABISAIOT COOO0I Hanbojee KOHCepBa-
TUBHYIO cepy IpakaaHCKOTro 000poTa U Mpasa. bymyun TecHO cBsI-
3aHHBIM CO CJIOXWBIITMMICS B OOIIIECTBE HPAaBCTBEHHBIMU TTPEICTaB-
JIEHUSIMA, CEMEWHBIMH YCTOSIMHA W HAIMOHAJIBHBIMU TPaTUIIUSIMU,
HacJIeACTBEHHOE MPABO KaXKIOM CTPaHbI OTIMYAETCS 3HAUNTETLHBIM
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CBOeoOpa3ueM U ¢ TPYIOM ITOAIaeTCs UBMEHEHUSIM. DTUM OObSICHSIET-
¢ TIOYTH TIOJTHOE OTCYTCTBUE MEXIYHAPOIHONW YHUBEPCAIBHOMN YHU -
(uKamy HOpM IpaxkIaHCKOTO IIpaBa O HACJAEIOBAaHWM M OTpaHUYe-
HHUE X YHU(UKAINN HA PeTMOHAIBHOM U IIBYCTOPOHHEM YPOBHSIX
MEXTOCYIapCTBEHHBIX OTHOILIICHU, B OCHOBHOM KOJUTM3MOHHBIMU
HOpPMaMH.

EnuHCTBEHHBIM ApumMepom YHUBepCaabHoU YHUpUKauuu mame-
DUANBHBIX HOPM HACAeOCMBEHH020 npasa SABJSeTCs TpuHsTas B Ba-
IIMHITOHE 26 OKTs10pst 1973 r. KoHBeHLMs, IIpeaycMaTpyBaolias
eIMHOOOpa3HbIN 3aKOH 0 MexayHapoaHoM 3aBelnanuu. CCCP non-
nucan BalllMHITOHCKYI0 KOHBeHLMIO 17 nexa6pst 1974 r., HO BIoc-
JISACTBUM HEe PaTU(ULINPOBAIL.

bonee ynayHoil okazanach cynb0a KOHBEHUIMU O KOJIMA3USIX
3aKOHOB, KacamoIlmxcs (GOpMbI 3aBeIaTeIbHBIX PACTIOPSKEHUI, KO-
Topasi ObLIa 0of00OpeHa Ha AeBsATOM ceccuu I'aarckoii KoHpepeHLUn
10 MEXIYHAPOIHOMY YaCTHOMY IpaBy M MpUHATA 5 OKTsA0pst 1961 r. B
Hell y4acTBYIOT OKOJIO TPUALIATH TocyaapcTB. Poccus, K coxkaleHuIo,
He yJacTByeT. Ellle omHa yHuUBepcaabHasi KOHBEHIIMS 110 BOIIpOCaM
HacJIeICTBEeHHOTO IIpaBa — KoHBeHIIMsI 00 yIpaBIeHUN HACIEACTBEH -
HBIM MMYILIECTBOM, HAXOISIIUMCS 3a TPaHULIeH, OmoOpeHHas Ha JIBe-
HanuaToi ceccum I'aarckoit KoH(epeHIIUK 10 MEXIYHAPOTHOMY Yac-
THOMY IIpaBy 1 NOAIIMCAHHAs 2 OKTIOps1 1973 I., B CUJIy HEe BCTYIIM-
Jla, He HabpaB HEOOXOAMMOTIO YKCiIa paTU(UKALIAIA.

Io psany mpUyYMH peruoHaabHas U ABYCTOPOHHSIST YHU(DMKALTUS
HaCJIeACTBEHHOTO TIpaBa MOJIyYIIH 0oJIee IMPOKOe paclipoCTpaHeHHE.
OnHako M OHM OTPAaHUYMBAIOTCS, B OCHOBHOM, YHU(PUKALINEH KO-
JIN3UOHHBIX HOPM O HacJIeAOBaHUM, a TAKXKe YCTaHOBJIEHMEM HEKO-
TOPBIX €AMHOOOPA3HBIX AIMUHUCTPATUBHBIX TIPABUJI OXPAHBI HACTIC I -
CTBEHHOT'O MMYIIIECTBA.

Cpenu peeuoHasvubix 0020860p0o6, CONEPKAIINX B YUCIIE IPYTUX
TMTOJIOXKEHUI KOJUTM3MOHHBIE HOPMBI HACJIEICTBEHHOTO TTpaBa, Hanbo-
nee usBecteH Konekc bycrtamante (I'aBaHCcKast KOHBeHLIMsT) 1928 T.
20 crareit Konmekca (cT.c1.144-163) mocBsiLeHbI BOITPOCaM HAaCJIen0-
BaHUS. YCIIeX 3TOro TOKYMEHTa OOBSICHSIETCS OCOOBIM 3THUYECKUM U
PETMTUO3HBIM €IMHCTBOM YYaCTHMKOB KOHBEHIIMN.

HawnbGomrbliee yncio yHUDULIMPOBAHHBIX HOPM MEXIyHAPOIHO-
ro YaCTHOTO MpaBa, KacalolUXCcs HacAed0BaHUS, COCPEIOTOYEHO B
IBYCTOPOHHUX MEKIyHAPOIHBIX JOTOBOPAaX — O IIPABOBOI ITOMOIIIH,
KOHCYJIBCKUX U APYTHX.
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B nonoBuHe 1ByCTOPOHHMX JOTOBOPOB O ITPABOBOI IIOMOIIIH TIO
IpakIaHCKUM, CEMEMHBIM M YTOJIOBHBIM JIeJIaM €CTb HOPMBI, HEITOC-
pPENCTBEHHO HaIlpaBJIeHHbIC Ha PerJIAMEHTALIMIO HACIEICTBEHHBIX OT-
HOILIEHU, OCJIOXXKHEHHBIX MHOCTPAaHHBIM 31eMeHTOM. CO cTpaHamMu
CHI Poccuio cBs3biBaeT KoHBEHIIMS O IIPaBOBOI IIOMOLLM 1 IIPaBO-
BBIX OTHOIIEHUSIX IO TPaxkIaHCKUM, CEMEIHBIM M YTOJOBHBIM JI¢-
JilaMm, ipuHsiTasg B MuHcke 22 sHBapst 1993 r. (Tak Ha3biBaemasi, MuH-
CKas KOHBeHYls), B KOTOPOI LeJblid pa3aea — 4yacThb 5 (cT.cT.44-50)
— TIOCBSIILEH HACIeIOBAHUIO.

HesHnauutenbHbII 00beM MEXIyHAPOAHOM YHU(MUKALIMKA HOPM
0 HacJIeAOBaHUU MPEIOIpeaesIsieT OOBIIYI0 POIb HAIIMOHAIBHOTO,
TMpeXIe BCero HAIlMOHAIBHOTO KOJIJTM3MOHHOTO MpaBa B PeryJIMpoBa-
HMH HACJIEICTBEHHBIX OTHOIIICHUIA.

Koanusuonnsie Hopmbl poccutickoeo npasa o0 HaCJISIOBAaHUM CO-
nepxatcs B ¢T.169 OcHoB I'3 1991 r. 1 B OCHOBHOM COXPAaHSIOT Ipe-
€MCTBEHHOCTb C HOPMaMU TPEKHETO 3aKOHOIATEIbCTBA (CM.CT.567
I'K PCOCP u c1.127 OcHos I'3 1961 1.)

Yuciio HaCcIeACTBEHHBIX JeJI ¢ MHOCTPAaHHBIM 3JIEMEHTOM BO
BTOPOI1 mosioBrHE XX BeKa BCe BpeMsl YBEIMIMBAJIOCH, YTO SIBUIOCH
KOCBEHHBIM TOCJICACTBHEM MUTPAILMM HaceJleHUs BO BCEM MHUPE B
KOHIIE TIPOIIJIOrO M Havajie HbIHelIHero Beka. IlepecesieHIIbl 4acTo
CBSI3aHBI POACTBEHHBIMU OTHOIIIEHUSIMU C OTISIBbHBIMU TPaKIaHaAMU
CTpaHBI CBOETO IMPOUCXOXKIEHMS, UTO M CIIYKMT OCHOBOH IJIST BO3-
HMKHOBEHMSI JIeJI 0 HacaeqoBaHMU. TakiuM 00pa3oM, HacIeACTBEHHBIC
JieJ1a ¢ MTHOCTPAHHBIM 3JIEMEHTOM — 3TO HEM30eXKHOEe CIICICTBUE T1e-
peMelleHNs HaceIeHMUSI.

Pa3zHooOpasue B IIpaBOBOM YIIOPSIIOYEHUN HACIEeACTBEHHBIX OT-
HOIIIEHW 3aJI03K€HO, TIPEXIe BCETo, B CYIIECTBOBAHUM 08YX 6emeell
npaeoeoeo pecyauposanlss — aHIJI0-CAaKCOHCKOM 11 pPOMaHO-TepMaHCKO|
cacreM mpaBa. OCHOBHOE pa3jnyue IPOSIBISIETCS B TOM, YTO CaM
WHCTUTYT HACJIeMOBAaHUS B CHCTEME aHTJI0-aMEePUKAHCKOIO U poMa-
HO-TEpMaHCKOTO ITpaBa pacCMaTPMBAETCSI TIO-Pa3HOMY: B TIEPBOM CJIydae
— KakK CHCTeMa HOpPM, PEeryJMpYyIOLINX OTHOIIEHMS, CBSI3aHHBIE C
KUCIIOJIHEHUEM aIMUHUCTPATOPOM (MCIIOJIHUTEIIEM 3aBellaHus1) pyH-
KIIAX «PACIIPEIETUTENS» HACEICTBEHHOTO UMYIIIECTBA; BO BTOPOM —
Kak CHCcTeMa HOPM, PETYIMPYIOIINX IIPABOIIPEEMCTBO HACIETHIUKOB B
OTHOLLIEHUM MpaB 1 00sI3aHHOCTEN yMepIlero. AHIJIO-CaKCOHCKAsI CU-
cTeMa He TIpeIycMaTprBaeT IpaBoIpeeMcTBa (MMYILIECTBO TTEPEXOTUT
K < IMYHOMY IIPEICTaBUTEIO», KOTOPBIH TOraliaeT J0JITH JIM00 HC-

— 187 —



A.O. HMumakosa

TpeOyeT ux, a 3aTeM 3aHMMaeTcs HaclegHukaMmu). IMeHHo agMuHuC-
TpaToOp HeCET OTBETCTBEHHOCTh Tepe KpenuropaMu. PoMaHo-repMaH-
CKas HacJIeACTBEHHAs! CUCTEMA CXOMHA C HACAENCTBEHHON CHUCTEMOM
P®. Pazimuune B olieHKe IMPaBOBOM MPUPOABI MHCTUTYTA HACJIeAOBa-
HUS IPUBOIUT K TOMY, YTO OCHOBHBIE BOIIPOCHI HACJIEIOBAHMS TaK-
K€ He MMEIOT ONMHAKOBOH perylaMeHTalluK (OIpene/ieHre Kpyra Ha-
CJIEIHUKOB, YCTAHOBJIEHUE MOPSiiKa MPUHSATHS HACJIeACTBa, OCHOBa-
HUS HacJIeMOBaHUS, pa3Mep 003aTeIbHON IOJIM, PEeryJIMpOBaHMS
BBIMOPOYHOTO MMYIIIECTBA U T. 1I.).

B Komm3noHHOM TpaBe OOJIBIIIMHCTBA CTPAH €AMHCTBEHHBIM WIIN
OCHOBHBIM CTaTyTOM HaCJIeIOBaHUS SBIISICTCS JIMYHBINM 3aKOH HacJle-
JIonaTesisi — 3aKOH CTpaHbl €ro rpaxkIaHCcTBa Wi JoMuLvns. CtatyTt
HacJIeIOBaHUS OIpeeIsieT pellieHrne KaK OOIIX BOITPOCOB HACIENO-
BaHUs (OCHOBaHUS Mepexo1a MMYIIeCTBa 110 HACIEeICTBY, COCTaB Ha-
CJIEICTBA, YCIOBMS OTKPBITUS HACJIEACTBA, KPYT JIUIL U JP.), TaK U
CITeLIMAIbHBIX BOIIPOCOB, KACAIOIIMXCS HACIEIOBAHMS 10 OTIpeAesIeH-
HBIM OCHOBAaHUSIM: Ha OCHOBAaHMM 3aKOHa, T10 3aBEIIaHUIO, B TIOPSII-
Ke HacJIeICTBEHHOTO 10roBopa 1 T. 1. CTaTyToM HacJielIOBaHMS OTIpe-
JEJISTIOTCST KaK O0IIIMe TIpaBwIa HacJaeIOBaHMS, TaK U CTIeLIMaTIbHbIE
MpaBuja O HaCJIeIOBaHUM OTIEIbHBIX BUIOB UMYIIIECTBA — 3eMJIH,
0aHKOBCKMX BKJIAIOB, NCKIIOYUTEIbHBIX TIPAB M T. II.

B MexxayHapoaHOM 4acTHOM IpaBe BbIAEISIOT TPH OCHOBHBIX
KOJUTH3HOHHBIX NPHBSA3KHU: AUYHbII 3AKOH HACAed00amens, 3aK0H Mecma
HAX0NCOeHUs1 HACAeOCMBEHHO20 UMYUECMEa,; 3aKOH Mecma cMepmu Ha-
credodamens. B a11oxy deomanusma, 1o MpUIMHE IMPUBSI3KY BCEX MpaB
K MECTY pacIoJIOXKEHMS BEIIX Ha TEPPUTOPHUU OTIPeNeIeHHOTO (heo-
na, HamboJiee IMMPOKO MPHUMEHSUIACh OTChUIKA K 3aKOHY MecTa Ha-
XOXIEHUST HACJIeICTBEHHOrO MMYyIlecTBa (KaK B OTHOILEHUM JIBU-
KMMOTO, TaK U B OTHOIIIEHUY HEABIKMMOTO UMYILECTBA); 3TO I10-
3BOJISIO TOMYMHUTH BCE, YTO HAXOAWJIOCHh Ha JAHHOW TEPPUTOPHUU, B
TOM YMCJIe U HACJIEACTBO MHOCTPaHIIEB, MECTHOMY IIpaBy. Briocen-
CTBUM LIUPOKOE TIPUMEHEHNE TTOYYMIT IPUHILIMIT «IBMKUMOCTD CJIe-
IyeT 3a JIMIOM» (pacIpoCTpaHeHNe TMIYHOTO 3aKOHA HACIeI0aaTeIs).
TakuMm o6pa3om, K HaCIeAyeMOMY MMYILIECTBY CTaJIM TIPUMEHSITh pa3-
HbIE MMPUBSI3KM B 3aBUCUMOCTH OT TOTO, SBJISJIOCH JIM OHO JBVIXKH-
MBIM WX HeNBMKUMBIM. ClelyeT YYUThIBaTh, YTO TI0 POCCUMCKOMY
3aKOHOAATEILCTBY MECTOM KUTEJIBCTBA TPaXKIaHWHA MIPU3HAETCS Me-
CTO, TJIe OH ITOCTOSTHHO WJIM MPEUMYIIECTBEHHO ITPOXHUBAJI, 3 MECTOM
JKUTEJTLCTBA HECOBEPILIEHHOJIETHUX, HE JOCTUTIIINX YeThIPHAMIIATH JIET,
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WY TpakIaH, HaxXOMALIUXCS IO ONEKOM MU TTONEeYNTEICTBOM, —
MECTO KHMTEJbCTBA MX 3aKOHHBIX TIpeIcTaBUTeNel (poauTesei, yChl-
HOBUTEJICI, OIIEKYHOB).

HeobxonMo oTMETUTh, YTO HACAeIOBAaHUE SIBJIIETCS OMHUM U3
BaXKHEUIIMX IIPOM3BOAHBIX CITOCOOOB IPHUOOPETEHNS IIpaBa COOCTBEH-
HocTu. MHTEepecHO, YTO pa3BUTHE HACJIEACTBEHHOTO npaBa B PO u
3amamHbIX CTPaHaX MIET KakK ObI B IIPOTUBOIIOIOXKHOM HaIlpaBICHUM.
Ecnu B PO B HacliencTBEHHOM IpaBe MOXHO HAOMIONATh pacilupe-
HUE TpaHull CBOOObI 3aBelIaHUsI, TO B 3apyOEXKHBIX CTpaHax Ha000-
poT. PecopMel psima MHCTUTYTOB 3apyOesKHOIO rpaxkIaHCKOro IpaBa
TIOBJIEKJIM B TIOCJIEAHUE AECITUICTHS pacIliipeHe HaCIeACTBEHHBIX
TIpaB MIEPEXKUBIIIETO CYTIPYTa, a TAKKEe YCHIHOBJIEHHBIX 1 BHEOPAUHBIX
JeTeli, orpaHUYeHNe Kpyra HacjJIeJHUMKOB IO 3aKOHY. TakuM obpa-
30M, JUISI HACJIEJICTBEHHOTO IpaBa XapaKTEePHO COYEeTaHHUE ABYX OCHO-
BOITOJIATAIOIINX IIPUHIIAIIOB: CBOOOIBI 3aBEIIAHUS Y OXpaHbl MHTEpE-
COB CeMbH (3aKOHHOI'0 Opaka).

OcHOBaHMAMH HACJIEIOBAHMSA BO BCEX CTPAHAX SIBIISIIOTCS 3AKOH
WA 3ageujanue.

OcHOBaHKEM BO3HMKHOBEHUSI HACJIEACTBEHHbIX ITPaB MO 3aKOHY
SIBJIIETCST IOPUINYECKUI COCTaB: CMEPTh HACIEMOAATENSI, OTKPBITHE
HacJIeCTBA M HAJTMYKE JIMII, COCTOSIINX C HACJenomaTesIieM B OTIpeie-
JIEHHOH CTeIleHu OJIM30CTH, OTCYTCTBHUE 3aBelaHus. HacinemoBanue
10 3aKOHY MOXET HaCTYITUTh: IIPU OTCYTCTBUY 3aBellIaHUs BOOOIIIE,
KOT/Ia 3aBelllaHa TOJIbKO YacTh MMYIIECTBA, €CJIM HACJIeTHHK T10 3aBe-
IIAHUIO HE TIPUHST UMYILECTBa, €CJIM HACJIeIHUK IO 3aBEeIIaHHUIO
yMep paHbllle HACIeIoaaTe s, TPy IIPU3HAHNUM 3aBeIlIaHUs B 1IEJIOM
W YaCTUYHO HeAeHCTBUTENbHBIM, B CIIydae IMPU3HAHUS CYIOM Ha-
cJIeMHUKA TI0 3aBelllaHUI0 HeAOCTOMHBIM. HacnenoBaHue 1o 3aKoHy
HOCHT Kak Obl cyOcumuapHbiii XxapakTep. IIpu HaciegoBaHuHU 110 3a-
KOHY B CAMOM 3aKOHE KOHKPETHO IPeIyCMaTPUBAETCS, KTO SIBJISIETCST
HACJIEAHUKOM (KPYT HACJIETHMUKOB) U B KAKOI OUepETHOCTH HACIIEI -
HMKM TIPU3BIBAIOTCS K TTOJYYEHUIO HACIIEACTBEHHOIO MMYIlecTBa. Bee
MPaBOBBIE CUCTEMbI MUPA IMPU3HAIOT KJIacCU(PUKAIIUIO HACTIETHUKOB
Ha oIpene/icHHbIe KaTeTOPUU B 3aBUCMMOCTH OT CTETIEHN POICTBEH-
HoOM OnmM3ocTU K HaciaepomaTento (B I'epmanum u IIBeiinapuu —
cHUCTeMa «IapaHTell», B PO — ouepenu, Bo @paHuy — pa3psianbl).

Cpenu BOIIPOCOB MEXIYHAPOIHOIO YaCTHOTO IIpaBa B 00JIaCTU
HacJIeI0BaHUS 3HAUYUTEILHOE MECTO 3aHUMAIOT BOIIPOCHI, CBSI3aH-
HbIE C HacJieloBaHWEM No 3aBemanuw. OCHOBaHUEM IpaBoOIpeeM-

—189 —



A.O. HMumakosa

CTBa 10 3aBEIIaHUIO SIBJISIETCS IOPUINISCKUI COCTaB: CMEPTH 3aBe-
maTesisi, OTKphITUE HACAeACTBa, HaIM4Yre 3aBelianus. OT 3aBela-
HUU ClIeAyeT OTAUYATh JOTOBOPHI O HACAeIOBaHMU. 3aKOHOIATEb-
CTBO OOJIBIIMHCTBA CTPaH BKIIIOYA€T HOPMBI, PETYIUPYIOLINE TIOPSI-
JIOK 1 (hOpMy COCTaBJICHUSI 3aBelllaHus (COOCTBEHHOPYYHOE 3aBella-
HUE, 3aBelllaHue B (popMe MyOoJIMYHOIO aKTa, TaliHOe 3aBelllaHue).
Poccuiickre KoUTM3noOHHBIE HOPMBI, OTIPEAEIISIONINeE TIPaBo, IIPU-
MEHMMOE K HacjeIO0BaHMIO, BKJIIOUasl HacjaedoBaHUE IO 3aBella-
HUIO, TaK Xe, KaK M aHaJIOTUYHBIE HOPMBI ITpaBa MHOTUX IPYTUX
CTpaH, ABJISIOTCS UMIepaTUBHBIMU. OHM HE MOIYCKAaoT BHIOOD U
yKa3aHWe B 3aBELIaHUM MHOTO TIpaBa HacJIeIOBaHMS YeEM TO, KOTO-
poe YCTaHOBJICHO KOJTM3MOHHBIMUA HOpMaMHU 3aKoHa. Bo3MoXXHOCTH
MMOMYMHUTD HACJICICTBEHHbBIE OTHOILIEHMS HACAeIomaTe s MHOMY TIpa-
BY, UeM TO, IPUMEHEHHUE KOTOPOTO IMPEAYCMOTPEHO KOJTU3NOHHOM
HOPMOIi, BeCbMa Y3KH1, HO, JaXe BOCIIOJIb30BaBIINCH 3TUM HEIlIM-
POKHM BBIOOPOM, B psiie CydyaeB MOXHO KapAWHAIbHO U3MEHUTh
PETYIMPOBAHME 3TUX OTHOIIICHUIA.

OpHoli 13 6a30BBIX U BaXKHBIX IIPOOIEM MEXIYHAPOIHOIO Yac-
THOTO TIpaBa B 00JIaCTH HAaCJIeMOBAHUS SIBJISIETCS BOIIPOC O 3aBellla-
TebHOM aeecriocooHocTr. B OcHoBax I'3 1991 r. npeaycMaTpuBaeTcs,
YTO OHA OIpeAeIISIeTCS 10 TIPAaBy CTPAHBI, THe 3aBellaTeIb UMeJ I10-
CTOSTHHOE MECTO XUTEJIbCTBA B MOMEHT COCTaBJICHUS aKTa, 4YTO pac-
XOIUTCSI C TIPAaBUJIOM, COTJIACHO KOTOPOMY Je€CITOCOOHOCTh MHOCT-
paHIIa ompeaessieTcs IMpaBoOM CTpaHbI ero TpaXaaHcTBa. B pesynbrate
MOXKET 0Ka3aThCsl, YTO MHOCTPaHell, He TOCTUTIINI COBEPIIICHHOJIE-
THSI TIO TIpaBy CBOEH CTpaHbl, OymeT npu3HaH B Poccuu BriojHe meec-
IMOCOOHBIM, HO He OyIeT BIIpaBe COCTAaBUTh 3/I€Ch 3aBellIaHUE.

B cootBercTBUM cO cT. 1224 'K P® oTHOIIEHMS 110 HACIeI0Ba-
HUIO OTIPENEISTIOTCS T10 IIPaBY CTPaHbI, T HACEI0NaTeIb UMEJ ITOC-
JIelTHEee MECTO KUTEJIbCTBA, €CJIM MHOE He TIPSIyCMOTPEHO HACTOSIIEH
craTtheil. HacnegoBanue HENBIKMMOTO UMYIIIECTBA OIIPEeIISIeTCS 10
MIpaBy CTPaHbI, TIe HAXOAUTCS 3TO UMYIIECTBO, a HACIeJOBaHUE He-
IBIKMMOTO UMYIIECTBA, KOTOPOE BHECEHO B TOCYIApCTBEHHBIN pe-
ectp B P®, — 110 poccuiickomy Ipasy.

B cootBetcTBME C 3TOM Xe craTthbeil 'K P ciocobHOCTD tniia
K COCTaBJICHMIO U OTMEHE 3aBelllaHusI, B TOM YHCJIe B OTHOIIEHUU
HEIBMKMMOTO UMYIIIECTBA, a Takke (hopMa TaKOro 3aBelaHus WU
aKTa ero OTMEHBI OTIPENEISIOTCS T10 MIPaBy CTPaHBI, TIe 3aBellaTellb
HMMeJI MECTO XHUTEJIbCTBA B MOMEHT COCTABJICHHUSI TAKOTO 3aBEIIaHUS
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wiM akTa. OgHaKo 3aBellaHre WM €ro OTMEeHa HE MOTYT ObITh MpPU-
3HaHbI HENEWCTBUTEIBHBIMU BCJIENCTBHAE HECOOTIONEHUS (DOPMBI, €CITU
OHa yJOBJIETBOPsIET TpeOOBaHUSIM TTpaBa MECTa COCTaBJIEHUS 3aBellia-
HUS WIN aKTa €T0 OTMEHBI JTM0O0 TpeOOBaHUSM POCCUICKOTIO MpaBa.

B paznnuHbIx 1oroBopax o mpaBoBOU MOMOILM 3aBelIaTebHAS
JIeeCIoCOOHOCTb CBSI3BIBAETCSl C 3aKOHOAATEIbCTBOM TOCYIapCTBa,
rpaXXJIaHWHOM KOTOPOTIO 3aBelllaTeb SIBISIETCS B MOMEHT COCTaBJIe-
HUS 3aBEILIAaHUS UK aKTa O €ro OTMEHE.

TpeboBanus K (popMe 3aBellaHMs, TIPEAbIBIIIEMbIe 3aKOHOIA-
TEJIbCTBOM Pa3JIMUHBIX CTPAH, Pa3nyaloTCsl HE TOJIbKO B ACTAISIX, HO
U OpuHUOMIHaNbHO. Eciu B omHux ctpanax (P®) uMmeror cuity JINIIb
3aBelIAHUS1, YIOCTOBEPEHHBIE TOCYIaPCTBEHHBIMY OpraHaM| WIH Jv-
1IaMU, KOTOPBIX FTOCYAaPCTBO YITOJHOMOYMJIO BBITIOJHSTD 3Ty (DyHK-
1110, TO B IPYTUX NOMYCKAIOTCS TaK Ha3bIBa€Mbl€ YaCTHbIE 3aBella-
Hus. B neiicTByroieM B Poccuu 3akoHomaTelnbCcTBe «(hopma 3aBela-
HHUS U aKTa €ro OTMEHBI» OIpelnesIsIeTcsl IpaBOM TOUl CTpaHbI, IO
MpaBy KOTOPO pelaeTcsl BOMPOC O 3aBelaTe/IbHOM 1eeCTIOCOOHOCTH.
Ho naxe ecau popMa 3aBeliaHMsI HE COOTBETCTBYET IIpaBy CTPaHEI,
I1ie 3aBellaTesib MUMeJl IOCTOSIHHOE MECTO XXUTEIhCTBA B MOMEHT €T0
COCTaBJIEHUS, 3aBellaHne, (hopMa KOTOPOTO COOTBETCTBYET MpaBy,
CUMTAETCsI COCTaBJICHHLIM B Hajiexalleil opme. VickioueHue cae-
JIaHO IJIT HEIBIKMMOCTH, Haxopmsuieiics B P®D, u mpaB Ha Hee:
(opMa 3aBellaHUs UM €ro OTMEHbBI 10JI)KHA COOTBETCTBOBATH POC-
cuiickoMy npaBy. B MUHCKOI KOHBEHLIMY TaKUX U3BSITUI HE IIpeaycC-
MOTPEHO.

HacnenoBanue HeaBIDKMMOCTHY, Haxosiuelics B Poccuu, 1 mipaB
Ha Hee OIpeAesisieTcs 10 pocCuiickomy TnipaBy. PaznunyHoe pellieHue B
KOJIJIM3MOHHOM MpaBe BOMPOca O HACIEAOBAHUM IBMXKMMOTO UMYIILIE-
CTBa U O HacJeOBaHWM HEIBUXKUMMOTO UMYIIIECTBA, KaK B ClIydasx,
KOTJa 3TO pa3uyue clieJaHO B HAllMOHAJIbHOM 3aKOHE, TaK U TOTa,
KOTra TaKoe pas3jinuue MpeaycCMOTPEHO MEXAYHApOIHbIM JOTOBOPOM,
poXKIaeT mpoodieMy KBaau(pUKaIUM MOHATUN «IBMXKHUMOIO» U «HE-
JBIKMMOTO» UMYILIECTBA.

B rocynapcrBax—yuactHukax CHI kapauHaibHOe OOHOBJIEHUE
rpaXXJaHCKOTO 3aKOHOATEIbCTBA, BKIIIOUAs €0 KOJJTM3UOHHBIE HOPMBbI
(00yCIOBIEHHOE T10 HAavyally CENapaTUCTCKMMM HACTPOSHUSIMU), B KOH-
1ie KOHLIOB MPUBEJIO K CEPbE3HOMY COJMKEHUIO 3TOr0 3aKOHOJa-
TeAbCTBA. BaxkHeWIIMM 111aroM K 3TO# 1eJiv IBUJI0Ch co3aaHue Moge-
1 I'paxxganckoro Kogekca mist ctpadn CHI' (B Hee BXOISIT TpH cTa-
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ThUY MO HacJIeACTBEHHOMY mpaBy: cT.1233-1235). B c¢1.1233 Monenb
I'K nns crpan CHI' mogumHsieT OTHOLLIEHMS 110 HACIeIOBAaHUIO IIPaBy
TOW CTpaHBbl, IJIe HacJeaoaaTe/ib UMEN MOoceIHee MOCTOSHHOE MECTO
JKUTEJIbCTBA, €C/IM HacJieAoJaTeNIb He U30pall B 3aBelllaHUM NTPaBo TOM
CTpaHbl, TpaXkIaHUHOM KOTOpPOU OH sBiseTcs. Eciu Takoil BbIOOp
cliesaH, TO MPaBOM CTpaHbl IPaXXKIaHCTBA ONPEETSIOTCS U €ro 3aBe-
1IaTeJIbHas JeeCIIOCOOHOCTh, U (popMa CAEIaHHOIO MM 3aBellaHUsl.

B otHolIeHNM HacieoBaHUs MHOCTpaHIaMK B P HUKAaKuUX or-
PaHWUYEHUI HE YCTAHOBJIEHO, UM IPENOCTABRISIETCS B 00JIACTU HACEI0-
BaHUSI HALIMOHAJIbHBIN pEXXUM HE3aBUCUMO OT TOTO, MTPOXKUBAIOT JIU
oHU B P® unu HeT (YCIOBUS O B3aUMHOCTH He CTaBsITCs). B oGmactu
HacseA0BaHUS KaK KOJUTM3UOHHBIM MPUHLIAI TPUMEHSIETCS] 3aKOH CTpa-
Hbl MECTA XXUTEJIbCTBA Hacienoaaress. [IpaBo HacieqoBaHUs CTpoe-
HUIi, Haxoasiuxcs B P®, omnpezaensieTcs o poCcCUIICKOMY 3aKOHO/IA-
TeNbCTBY. HacaeqHuKM, OTCYTCTBYIOLIME B MECTE HAXOXKIEHUS HaCIe-
CTBa, MOTYT MPUHSTH HACJIEACTBEHHOE UMYILIECTBO JTUUHO WIU Yepe3
ITOBEPEHHBIX B TeUeHME 6 MECSILIEB CO IHSI OTKPBITHSI HAC/ICACTBA.

3a rpaHulIeit MOTYT BOBHUKHYTh OTHOILIEHMS TT0 HACIEIOBAaHUIO
Tocjie CMepTU rpaxknaHuHa P® B ”HOCTpaHHOM roCyIapCTBe, TIe Ha-
caenoaaresieM ObLI rpakaaHuH. Bo Bcex ciyyasix HacjenoBaHUe ¢ MHO-
CTPaHHBIM 3JIEMEHTOM OYIET OMNpPENeNsATbCS MPAaBOM, MOMJIEXAIIUM
MPUMEHEHUIO JIMOO B CUITY KOJJTU3UOHHBIX HOPM BHYTPEHHETO 3aKO-
HOJATEJIbCTBA, TMOO B CUITY TTPABUJI MEXKIYHAPOJHOTO COTJIALLIEHMS.

T'ocynapcTBo siBiIsieTCsS HaCAEAHUKOM TaK Ha3bIBAEMOTO BbIMO-
pOYHOro uMyllecTBa. B psine 3apyOexXHBIX CTpaH TaKoiil IIepexo ocy-
LLIECTBJISIETCS. HA OCHOBE «IIpaBa OKKymauuu». O0pallieHue K IIpaBy
«OKKyTallMK» BJIeUeT MOCTYIIEHNEe 0€CXO3HOTO UMYIIIECTBA B Ka3HY
rocyaapctBa, Ha TEPPUTOPUU KOTOPOTO OHO HAXOAUTCS, UCKIIIOUast
TE€M CaMbIM Mepeaady ero MHOCTpaHHOMY TOCYIapCTBY, MPETEHAYIO-
1LIEMY T10 TpaBy HacieaoBaHusl. CorjaacHO IBYCTOPOHHUM JOTOBOpam
0 TIPaBOBOI MTOMOIIN, YIACTHUKOM KOTOPBIX siBisieTcs U P®, BbI-
MOPOYHOE IBMXXMMOE UMYILIECTBO MEPEXOAUT K TOCYIapCTBY, Tpax-
JTAHWHOM KOTOPOTO SBJISUICS Hacjedonaresib, a HEABUXUMOE — B
COOCTBEHHOCTb IOCYAapCTBa, HA TEPPUTOPUU KOTOPOTO OHO HAXOIUT-
cs1. COOTBETCTBYIOLIMM 00pa30M peliaeTcsl BOIPOC O Mepexoe Ha-
ciencTBa K rocynapcrBy B ¢1.46 Konuseniun CHI o mpaBoBoii 1mo-
mouu 1993 r. B Pasgene 4 «HacnencrBenHoe mpaBo» 4.3 'K P®D
BBIMOPOUYHOE MMYIIIECTBO MEPEXOIUT B MOPSIIKE HACTIETOBaHUS B COD-
CTBEHHOCTbh MyHULIUNIAJTLHOTO 00pa30BaHUS 1O MECTY OTKPBITHS Ha-

—192 —



Pasgea II. Ocobennast yacto

cinencrtBa. [ToMumo HaciaeagoBaHUS BbBIMOPOYHOI'O UMYHICCTBA I'OCy-
JapCTBO MOXKET CTaTb HACJICAHMKOM U I10 3aBCIIaHUIO.

XpecromaTus

«CraTyT HaclemoBaHUS — OIpeaeIsieMOe Ha OCHOBAHUM KOJITU3M-
OHHOI HOPMBI MPaBO (3aKOH CTpaHbl), KOTOPOE IMOMJIECKUT MPUMe-
HEHUWIO KO BCEil COBOKYITHOCTM HAC/IEACTBEHHBIX OTHOIICHWIA, OC-
JIOXKHEHHBIX MHOCTPAHHBIM 3JIEMEHTOM, WJIM K OCHOBHOI MX YacTH».

MexayHaponHOe YacTHOE MpaBo. YUeOHUK 11t By3oB / Ilon
pen. H.W. Mapsnuepoit. — M., 2000. — C. 418.

«JloroBop 0 HacliemoBaHUM — CHEJIKAa, B KOTOPOUl OOHOI U3 CTOPOH
SIBJISIETCS HAcCJieAoaaTes b, a APYyrOoii — OJHO WJIM HECKOJbKO JIMIL,
YIIPAaBOMOUYEHHBIX Ha TOJyYeHUE OIMpeneeHHOro MMYyIIecTBa Ha-
ciefonaresisi mocje ero CMepTH, BCTyIarollasi B CUJIYy C MOMEHTa
3aKJIIOYEHUST M UCKITI0Yalolasi BO3MOXHOCTb PacTOPKEHUS B OJTHO-
CTOPOHHEM TTOPSIIKE».

A.C. CkapunoB. MexnyHapogHOe YaCTHOE IpaBo. YUeOHOe 110~
cobue. — CII6., 1998. — C.542.

«OTHOIlIEeHUS 1O HACJeNOBaHUIO — OTHOIIIEHUSI, KacalollMecsl Kpyra
HAcJIEAHUKOB MO 3aKOHY, OYEPENHOCTH MX MPU3BAHUS K Hacjeao-
BaHMIO, pa3Mepa WX JOJell B HACICICTBEHHOM HMMYIIECTBE, CPOKa
Ha TIPWHSITAE HACJENCTBA U JIP.».

JILA. Jlynu, H.U. Mapsinesa, O.H. CanukoB. MexnyHaponaHoe
yacTHoe TipaBo. — M., 1984. — C.244.

«JIOMUIIMIIUIT — MECTO XMUTEJbCTBA T'paxaHUHa, Ile OH MOCTOSIH-
HO WJIY NIPEUMYILIECTBEHHO MPOKUBAET».

M.M. borycnasckuii. MexayHapogHOe YacTHOeE IpaBo. — M.,
2000. — C. 320.

«CornacHo o01eMy IpaBy, KaXKIbIi pOOIUBLIMIACS IIPUOOPETACT «I0-
MULWIb 10 poxneHuio» (domicile of origin), KoTophlil y OeTei,
POIUBIIMXCS B OpaKke COOTBETCTBYET TOMULIMIIIO OTHA. JIOMUIIMIIB TIO
POXIEHMIO NEUCTBYET A0 TeX TOp, MOKa JUIIO He TPUoOpeTaeT no-
MULWIb 10 BBIOOPY (domicile of choice). BTo mpoucxomut, Korma
NaHHOE JIUIIO Tepee3kKaeT B KaKylo-JIn00 CTpaHy Ha MECTOXHUTEb-
ctBo (Residence), mpuyem He BpeMEHHO WM CIy4allHO, a C TBEp-
IIBIM HaMepeHWeM OCTaBaThCsl TaM MaKCUMAJIbHO IPOAOIKUTEIb-
HOe WM HeorpaHmueHHoe Bpems (animus manendi)».

X. Kox, Y. Marnyc, Bunknep don Mopendpennsc I1. Mexny-
HapOIHOE YacTHOE TMPaBO U CPAaBHUTEIbHOE IpaBoBeneHUe (Iep. ¢
HeM. 1. 10. H. FO.M. FOmarea). — M., 2001. — C. 128.
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KOHTpOJ\bele BOIIPOCHI

1. Kakue MHOrocTOpOHHME KOHBEHIIMHU, COAEpKAIINe HOPMbI
MEXXIyHAapOIHOTO YAaCTHOTO IpaBa O HacjaeaoBaHNM, BaM u3BecTHbI?

2. Kakue Bompochl HaCaeACTBEHHOIO IIpaBa pPellaloTcs B ABY-
CTOPOHHMX J0roBopax Poccuu ¢ npyrumu rocyaapcTBaMu O IIpaBo-
BOIA MOMOILU?

3. KakoB OCHOBHOI KOJUIM3MOHHBIN MPUHIIUII POCCUIICKOTO
TpaBa, ¢ TOMOIIBI0O KOTOPOTO OIPEAeISIeTCs MPaBo, IPUMEHNMOE K
HacJieIOBaHUIO?

4. Kakmu HaceACTBEHHBIMM IPaBaMu MOJIb3YIOTCSI B PD uHO-
CTpaHIIbI?

5. Kakoe 3aKoHOJaTeIbCTBO JOIKHO IIPUMEHSITHCS IIPU HACIe-
JMIOBAaHMM HAa OCHOBAHUY KOJUIM3MOHHBIX HOPM POCCUICKOTO 3aKOHO-
JaTesibcTa’?

6. B ueM cocToST 0COGEHHOCTHY HAC/IeA0BAHUST HEABMKUMOCTHU B
MEXXIYHApOIHOM YaCTHOM IpaBe?

7. Kak pelaeTcss B pOCCUMCKOM 3aKOHOAATEIbCTBE BOIIPOC O
IpaBe, IPUMEHUMOM K (opMe 3aBeLLaHUs?

8. Kak pelaloTcst BOIIPOCH], KaCalolINecs: BBIMOPOYHOIO UMY-
1ecTsa?

9. KakoBbl OCHOBHbIE TEHAEHLIMM B 3aKOHOAATEIbCTBE 3apy-
OEXXHBIX CTpaH M B POCCUICKOM 3aKOHOAATEIbCTBE MPU N3MEHEHU U
HOPM O HacjieJoBaHUU?

10. KakoBo 3nHauenue Mogenu I'K misg ctpan CHI™?

11. Kakue Bbl MoXeTe Ha3BaTh IIPUYUHBI, OOBSICHSIOIINE I10-
YTH MTOJTHOE OTCYTCTBUE MEXIYHAPOIHOM YHUBEPCAIBHON YHU(UKA-
LIMM HOPM TPaXJAHCKOTO MpaBa O HACAeIOBaHUM?

3agaun u ynpaxuenus

1. Kakoii pexxum B 001aCTH HacJeIOBaHUSI MPEIOCTaBIISIECTCS
nHocTpaHLaMm B PD:

a) HallMOHAJIbHBIIA;

0) HanOOJIbIIIeTo 0JIArONPUSITCTBOBAHNS,

B) B3aMMHOCTH;

I) PETOPCUM.

2. Kakoii KOJUIM3MOHHOM MPUBSI3KY MPUACPXKUBACTCS Halle 3a-
KOHOIATEILCTBO O HACIEMOBAHHM:

—194 —



Pasgea II. Ocobennast yacto

a) MECTO ITOCJIETHETO TTOCTOSTHHOTO XUTEJIbCTBA HACIeI0NaTeNs;

0) MeCTO IPEUMYIIECTBEHHOIO MPOXKMBAHUS;

B) MECTO HaXOXXIEHUSI UMYILIeCTBA MK OOJIbIIEH ero 4acTu;

') JUYHBIN 3aKOH HACIEIHUKA;

J1) MECTO HaXOXJAEHUS HEABMXKMMOTO UMYLLECTBA.

3. Kak onpenensiercss B MUHCKOI KOHBEHIIUM CIIOCOOHOCTD JIM1IA
K COCTABJICHUIO WJIX OTMEHE 3aBELIAHUS, a TAKXKe ero opma:

a) Mo mpaBy TOU CTpaHbl, TI€e 3aBellaTes]b MMeJ MOCeaHee
MOCTOSIHHOE MECTO XKHUTEJIbCTBA;

0) 1o mpaBy TOU CTpaHBbl, Ille 3aBellaTeb UMEJI MECTO XM-
TEJIbCTBA B MOMEHT COCTaBJICHUS 3aBEllIaHMUS;

B) IO TIpaBy TOU CTpaHbI, I1Ie 3aBelliaTe/lb COCTaBUI 3aBEllaHNE;

I') TIO TIpaBy CTPaHbl I'PAXXJaHCTBA 3aBellaTeNs.

4. IlpoaHanu3upyiTe CIEAYIONIYIO CUTYaLIUIO;

B cootBeTcTBUU € 203. 3 1. 5.1 UHCTPYKTUBHBIX yKazaHUl Mu-
HuctepctBa octuu CCCP ot 15 Hos10pst 1983 1. «O npuMeHeHun
3aKOHOJIATEJIbCTBA O TOCYJaPCTBEHHOM HOTapuaTe K MHOCTPaHHBIM
rpaxjaaHaM, Juiam 06e3 TpaxxaaHCTBa, K MHOCTPAHHBIM Mpeanpus -
TUSIM U OpPraHU3alUsIM, a TAaKXe O TPUMEHEHUHU 3aKOHOAATEIbCTBA
WHOCTPAHHBIX TOCYAAPCTB U MEXIYHAPOAHBIX TOTOBOPOB O MPaBO-
BOW IMOMOIIU B HOTAPUAILHOW MPAKTUKE» WHOCTPAHHBIN rpaxia-
HUH, npoxupawolinuit BHe CCCP, cuurtaeTcs NpUHSIBILIMM Hacled-
CTBO, €CJIM OH B TEUEHMUE 1LIECTUMECSUYHOTO CpOKa MOAACT 3asBJICHUE
B IOCOJILCTBO WM KOHCYJILCTBO CCCP 3a rpaHulieit Wiy oopaTUTCs
K agBokataM MHIOpKoUIeruu ¢ mpochb00ii 00 oKazaHUU I0puandec-
KOU TIOMOIIIN.

Ha ocHoBaHMM JaHHOTO MOJIOXEHUS AYIIENPUKA3UMKY rpaKaa-
HuHa Poccun H. — OOO «A. THK» ObLI10 0TKa3aHO B O(DOpMIIEHUU
HacJIeICTBEHHOTO MMYLLIECTBA Ha UM HacaeaHuKa r-Ha H. — rpaxna-
HuHa OPI'. 000 «A. THK» 06paTuIoCch B POCCUMCKUIA CY/I C 3asIBIIC-
HUEM O MIPU3HAHUU HEJAEWCTBUTEIbHBIM JAHHOTO MOJIOXKEHUS B Yac-
T oOpallleHus K agBokaTam MHIOpKO/UIErnu ¢ Ipock00ii 00 oKa3a-
HUU IOPUINYECKOM MOMOIIM KaK CIoco0e MPUHSTUS HACJIEACTRA.

Kaxk nomxeH nmoctynutsb cya? ApryMeHTUPYITE CBOIO MO3ULIMIO.

5. Kakas 13 KOHBEHILIUU SABJIIeTCSd €eAMHCTBEHHBIM TPUMEPOM
YHUBEPCAIbHOM YHU(PUKALIMKA MaTepUaIbHBIX HOPM HacJeACTBEHHO-
ro mpana:

a) KonBeHuus, npeaycMaTpuBaloliasi eIMHOO0Opa3HbI 3aKOH
0 MEXIYHApOIHOM 3aBellaHuu oT 26 okTs10pst 1973 1.;
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6) KoHBeHLIMSI O KOJUIM3USIX 3aKOHOB, Kacawluxcs GopMbl
3aBelaTeIbHBIX PACITOPsKEHNH OT 5 oKTs10pst 1961 1.;

B) KoHBeHI111s 00 yrpaBjieHUM HACIEACTBEHHBIM UMYILECTBOM,
HaXOASIIIIMMCS 3a TpaHULIei OT 2 oKTsA0psa 1973 r.;

r) Munckast KonBenmus ot 22 guBapsg 1993 r.

Bonpocer aas o6cy:xaenus na cemunape

1. B KakX HOPMATUBHBIX aKTaX POCCUICKON IMPaBOBOI CCTEMBI
3aKpeTUIeHB HOPMEBI O HACJIeMOBAaHWH TT0 MEKITYHAPOTHOMY YaCTHOMY
npaBy?

2. Kakue KOJUTM3NOHHbBIE TPUBI3KHU IPUMEHSIOTCS B HACTIe -
cTBeHHOM TipaBe? KaKoBBI MPUYMHBI NX BO3SHUKHOBEHUS U TIPUME-
HeHMsI?

3. Kakoii mpaBoBoOl peXXnM 1 IToYeMy YCTAaHOBIIEH 1T MHOCT-
paHIIeB IIpU HacjaenoBaHUU MU B PD?

4. Yto gBnsgeTCcsT OCHOBaHWEM JIJIsI HACJIeJOBAHMUS IO 3aKOHY?
Kaxkoit xapakTep HOCUT JaHHBII BUJI HACIETOBAHMS?

5. Kak ompezesnsieTcst MECTO XXHUTEIbCTBa HECOBE PILIEHHOJIETHIX
TIpY pellIcHUH BOIIPOCOB HACIEAOBAHMST?

6. 1o KakMM TIpaBHJIaM HacJieAyeTCs] HeIBIDKIMOE UMYIIIECTBO
B MEXXIYHApOTHOM YaCTHOM TIpaBe pa3IMYHBIX TOCYIapCTB?

7. YTo TaKkoe «BBIMOPOYHOE UMYILIECTBO» ?

8. Kak onpezensieTcs IIOHATHE «IIPaBO OKKYITALlAN» ?

OCHOBHbIe INMOHATHA

00 BBIMOPOYHOE UMYILIECTBO;

0 OBUXMUMOE UMYILECTBO;

[0 moroBop O HacCJIeAOBAHUMU;

0 JOMULIMIIUIA;

€IMHCTBO CTaTyTa HACJICIOBAHUS;
3aBEIIAHUE;

3aBellaHue B popMe MyOIMUYHOIO aKTa;
3aBellaTebHas JeeClOCOOHOCTD;
HAaCJIEeNCTRO;

HACJIEICTBEHHOE TIPABO;
HEIBUXXUMOE UMYILECTBO;
OTHOIIIEHUS M0 HACIIEAOBAHUIO;

OooDooooOooo
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0 mpaBO OKKYNAallWHU;

[0 pa3nBOCHUE CTATyTa HACJICIOBAHUSI,
0 coOCTBEHHOPYYHOE 3aBEILIAHUE;

O cTaTyT HACJAEOOBaHUS;

O TalfHOE 3aBElllaHUE.

Autepatypa, pekomengyemass K H3yUeHHIO

1. borycnasckuiit M.M. MexxnyHapomnHoe 4acTHOE IpaBo. — M.,
1999.

2. IN'anenckas JI.H. MexnyHapomHoe yacTHOe npaBo. — JIeHuHr-
pan, 1983.

3. 3BexoB B.I1. MexnynaponHoe yacTHoe paBo. Kypc jnekimid.
— M., 2000.

4. Uccang M. MexayHapoaHoe yacTHOe mpaBo (mep. ¢ dp.). —
M., 1989.

5. Kox X., Marnyc VY., Bunxiep ¢on Mopendensc I1. Mexmy-
HapoIHOE YaCTHOE MpaBO W CPaBHUTEILHOE TpaBOBeleHUE (TIep. ¢
Hew. 1. 10. H. FO.M. IOmaieBa). — M., 2001.

6. JIynau JI.A. Kypc MexxayHapogHOro yacTHoro npasa. Oouas
yactb. — M., 1973.

7. Jynn JI1.A., Mapeiesa H.U., CaguxkoB O.1. MexnyHapon-
HOe yacTHoe mpaBo. — M., 1984.

8. MexayHapoaHOe YacTHOe MpaBo: YueOHUK 11s1 By30B. / [1on
pen. Mapsnuesoit H.Y. — M., 2000.

9. Mocc JI. ABTOHOMUSI BOJIM B TIPaKTUKE MEKIYHAPOIHOTO KOM-
Mep4JecKoro apoutpaxka. — M., 1996.

10. ITeperepckuit U.C., Kpotos C.b. MexxnyHaponHoe YacTHOe
npaBo. — M., 1959.

11. Py6aHoB A.A. 3arpaHMuHbIC HACIEACTBA (OTHOILCHUS MEXIY
KaluTaIUCTUIECKUMU U COLIMATUCTUYECKUMU cTpaHaMmu). — M., 1975.

12. Batiffol / Lagarde. Droit international privé, Bd. |. — Paris,
1993.
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2.9. TpynoBble OTHOLUIEHUS
B MeXAYHapOoAHOM 4acTHOM npase

IIporpammuas annoranus

OO01LMe MOMIOXEHUS MEXXAYHAPOIHOIO YaCTHOTO IIpaBa O TPyI0-
BBIX OTHOIIeHUSIX. [Ipobiema onpeneneHus IpeaMeTa 1 MeToaa pery-
JIMPOBaHMS TPYIOBBIX OTHOIICHU, OCIOKHEHHBIX MHOCTPAHHBIM 3JIe-
MeHTOM. BiussHue myoanuHbIX Hayajl. Bompochl TPyaOBBIX OTHOIIIE-
Huii, uzyyaemoie MYIIL.

OcHOBHBIE HaIlpaBJIeHUS pa3BUTUS JaHHOU nogoTpacau MYII.
MexXnmyHapOmIHOE COTPYIHMUYECTBO U MEXIYHAPOIHBIE OPTaHN3alINH.

Bonpochl TpyI0OBBIX OTHOIIEHUI, OCIOXKHEHHBIX THOCTPAHHBIM
3JIEMEHTOM, B POCCUIICKOM 3aKOHOIATEIbCTRE.

ITpoGnema TpynoBoit murpauyy 1 MUII. McTouyHrKy HOpM MpaBa
0 TPYIOBOI MUTpaIuu. BceMupHoe 1 pernoHaIbHOE COTPYIHUIECTBO.
CJI03KHOCTD B OITPEAEIEHNN TTOHATHS «TPYIALIUIACA-MUATPAHT> U CMEX-
HBIX C HUM TIPABOBBIX KaTteropuii. OCHOBHBIE TTOJIOXKEHYSI, OTIPEIEIs -
IOILIME CTaTyC TPYISAIIEeTOCSI-MUTPaHTa.

KommmanonHkle BOpock! ¥ TPYIOBbIe OTHOLLIEHHUsI. Lex voluntatis!
1 OTpaHUYEHMS TPYIOBOTO TpaBa. OOIIMe U CrielIuaTbHbIe KOJIIN3H -
OHHBbIe MpUHLIUIBL. OCOOEHHOCTD OIpeaeacHus NpuBsI3Ku lex loci
laboris?.

OnopHblil KOHCTIEKT AeKIMH

CoBpeMeHHass 5KOHOMUYECKAash MHTErpalust HEBO3MOXHa 0e3
MUTPALIMOHHBIX ITPOLIECCOB, KOTOPHIE OPTaHWMYHO BKITIOYAIOT B ceOsT
TPYIOBYIO MUTPALINIO. DKOHOMIWYECKHE COIO3BI TOCYIApCTB, BOMHEI 1
KaTaKJIM3MBbI BBI3BAJIH K JXKM3HH ellle B Hadaye XX BeKa I1o0aJbHbIe

I Lex voluntatis — 3aK0oH, n30paHHBIN JIUIIOM, COBEPIIMBIIUM CIETI-
Ky (nam).
2 Lex loci laboris — 3akoH MecTa paboThI (1am.).
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(MHTepHALIMOHAJIbHEIE) ITPOOJIEMEI 3aHSITOCTU, TPYAOBOU MUTpALIUN,
KOJUIMN3UOHHBIE TPYIOBBIE TIPOOJIEMBI.

Bce 511 cioxHble MUPOBbBIE COLIMAIBHBIE MHCTUTYTHI MMOTPEO0-
BaJIM KOOpJAMHAIIMM Ha MPOohEeCCUOHATBHOM U HAyYHOM MEXIyHa-
poaHoM ypoBHe. Takoii KoOOpIMHUPYIOIIEH equHUIIeH cTana Mexmy-
HapoaHas opraHuzauus Tpyaa (MOT).

He octanaBiuBasich Ha 0COOEHHOCTSIX paOOThI JAHHOM OpraHM-
3alMu (YTO SIBJISIETCSI, HECOMHEHHO, ITPEAMETOM M3yYeHUs yOany-
HOro MEXKIYHApOIHOIO MpaBa), yKaxeM Ha chopMyarpoBaHHyio MOT
mwiat¢opmy (OCHOBHYIO MJIeI0) pa3BUTUSI TPYIOBOIO IIpaBa BOOOILE
U cooTBeTcTBYIONIEl orpaciu MYII B yactHocTu: «CoaeicTBue nos-
HOlL, NPOU3800UMENbHOU NI C60O00HO U3OPAHHOU 3AHATOCTH BCEMU CO-
OTBETCTBYIOIIMMM CPEICTBAMU, BKIIIOYAs COIIMATbHOE OOecIieueHure,
JIOJKHO OBITH TIPUOPUTETHOM 3a1aueil HAIIMOHAJILHOM ITOJIUTUKHY .

B cMmbIciie TpyaoBbIX OTHOLLIEHUI, OCTIOKHEHHBIX MHOCTPAHHbBIM
3JIEMEHTOM, OCHOBHBIM HampaBjeHWEeM TOoCyIapCTBEHHON 1 MpaBo-
BOW MOJIUTUKU B 3TOU CBSI3U SIBJISIIOTCSI:

a) HajuIexkallas ciyxo0a nHGopMaLuu;

0) cpencTBa MOMOILM SMUTPAHTAM U UMMUIPAHTAM.

Takoe npuctagbHOEe BHUMaHUE K ITyOJIMYHBIM MHCTPYMEHTAM B
MpeaMeTe MeXIyHapoaHOTO YaCTHOTO MTpaBa He Cly4yaiiHO, OHO Tpu-
3BaHO MM0Ka3aTh cieln(UKy paccMaTpuBaeMoii rmpoodiemsl («Tpyno-
Bbl€ OTHOLLIEHUSI B MEXIYHAPOJAHOM YaCTHOM IipaBe»). JIeso B ToM,
4yTO B JaHHOM pasneine MYII, kak HM B KaKOM JIpyroM, HaBepHOE,
3aKOHOJIATeJIb HE OTCTYMAeT OT KOHLENTYaJbHbIX Hayajl YaCTHOTO
MpaBa: paBeHCTBAa YYaCTHUKOB ITUCIO3UTUBHOCTH, a TaKXKe MPOur3-
BOIHbBIX OT HUX MPUHILIMIIOB. DTO SIBJIEHKE Pa3yMHO OOBSICHSIETCS BITOJI-
He MTOHSITHBIM HEPaBEeHCTBOM BO3MOXKHOCTEM paboTomaTesisi U paboT-
HMKA, SIBHOM CJIA0OCThIO MOCJIEAHETO Ha CIelM(UIECKOM PhIHKE TPyIa.
OnHako NpU peryJIMpOBaHUM TPYAOBBIX OTHOLIEHUI Hapsiay ¢ myO0-
JIMYHBIMU METOJAMU HUCITOJb3YIOTCSI YaCTHOIPABOBbIE MHCTUTYTHI U
KaTeropuu (AOroBop, UCK, KOMIEHcAlUs Bpeaa U T. 1.).

HasganHasi HeornpeaeeHHOCTb B IPaBOBOM PETYJIMPOBAHUU U
JIOKTPUHAJIBHOM OPUEHTUPOBAHUM BbI3BaHA, MIPEXIE BCEro, MpobJie-

' Takue cpencTBa JOJKHEI, 110 MHeHUIO criennanuctoB MOT, Bkitio-
YyaTh, Cpedu IIPOYETO, CIYKObI 3aHITOCTU, MPOGECCUOHANBHYIO MOAr0-
TOBKY U MPO(heCCUOHATbHYIO OPUEHTALIUIO.
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MOI1 Tyanu3Ma «0ypKya3HOTo» IIpaBa 1 €€ HeOJHO3HAYHbIM PEIlecHH-
€M JIaXe B CTpaHaX pOMaHO-TEPMAHCKOTro IpaBa.

Bce BbillIecKa3aHHOE MOPOAUIIO Pa3HOOOPA3UE 3a4aCTYIO MOJSIP-
HbIX TOUEK 3PEHUS Ha PEryJIMpOBaHUE TPYAOBbIX OTHOLLIEHUI MTOCPe-
ctBom MUYII. Tak, n3BecTHbI BeHrepckuii ropuct M. Caccu BbLIeIISUT
u3 orpacau MYII mexayHapoaHoOe TPyIOBOe IIPpaBo, KOTOpoe OJIKe K
MpaBy TPYIIOBOMY CO CIeLIU(PUIECKUM TTPEIMETOM U TTPAaBOBbIM MHCT-
pymenTapueM. HekoToprie poccuiickue yuyeHble (B yactTHocTy, B.I1.
3BEKOB) YKa3bIBalOT Ha CYIlIECTBOBaHUE 0c000i mopoTpacau MYIT —
«MEXAYHAPOIHOTO YaCTHOTO TPYAOBOTO MpaBa» KaK CUCTEMbI HOPM,
PEeryJIMPYIOLIUX TPYAOBbIE OTHOLIEHUSI C UTHOCTPAHHBIM 3JIEMEHTOM C
HCMOJIb30BAaHMEM KaTeropuid rpaXkIaHCKOTO MpaBa.

JlaHHbIe MOJIIPHbIE TO3ULIMY HEJIb3s MPU3HATh OECCIIOPHBIMU,
IMO3TOMY [IJIsSl TOTO YTOOBI onpeneauTs mpaBoBoe noje MYII B chepe
TPYIOBBIX OTHOILUEHU, CIEAYET UCIIOJIb30BaTh XpECTOMATUMHBIN Me-
ton JI.A. JIyHua nmo uckmodyeHuo u3 obiactu MYII BHyTpeHHUX
MaTepUaibHbIX HOPM, KOTOPbIE HEMOCPEICTBEHHO (0€3 UCIOJIb30Ba-
HUS KOJUIM3BMOHHOU HOPMBI) PETYJIUMPYIOT OTHOLIEHUSI C UHOCTPaH-
HBIM 2JIEMEHTOM .

MexxayHapoaHbIM YACTHBIM ITPaBOM PETYJIUPYIOTCS CEAYIOLIE
TPYIOBbIE OTHOLIEHUS: OTHOLLIEHUS] POCCUSIH U MHOCTPaHHBIX paboTo-
nJareneil B PO u 3a pyGexkoM, OTHOIIEHUSI POCCUICKUX paboToaaTe-
Jieit (JIM1 pOCCUIACKOTO IIpaBa) C UHOCTpaHHBIMU paboTHUKaMu. OT-
JIEJIbHBIM, KpaliHe CrielIMau3upOBaHHBIM UHCTUTYTOM, KOTOPBI TECHO
MeperyieTaeTcs ¢ MEeXIyHApOAHBIM MYOJIMUYHBIM ITPaBOM, SIBJISIETCS
paboTa B MEXTYHApOIHbIX OpraHMU3aLsIX.

BaxxHo B CBS13M ¢ 3TUM MTOMHUTb, YTO JOCTATOYHBIN yIeJbHbIN
BEC B PETYJUPOBAHUH JIIOOBIX TPYAOBbIX OTHOLIEHWI UMEIOT TaK Ha-
3bIBaEMbIE JIOKAJIbHbBIE aKThl, pa3IMyarolIrecs 1o Yucity paboroaare-
Jiel 1 crtocoO0B NMPUJIOXKEHUS TPYa K TPOM3BOACTBEHHOMY MPOLIEC-
cy. DTO BHYTpEHHUE JOJKHOCTHBIE MHCTPYKIIMU, TTPAaBUJIa pacopsii-
Ka, KOJJIEKTUBHBIE JOTOBOPhBI M OTpacieBble coralleHus. Takoit mo-
panu3M, Ka3ajioch Obl, OMHOPOAHEIX HOPM He cBoiicTBeHeH MYII,
KOTOPOE XOTS ¥ 3HaeT MHOXECTBO OOBIKHOBEHU I, HO OOJIbIIE OMU-
paeTcsl Ha HOpMaTUBHbBIE aKThl U OObIYAM.

I Kak mpaBujio, Takre HOPMBI IIOCTPOSHBI Ha IMyOJMYHOM Havaje.
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Yro kacaercst Poccuu, To B 3aKkoHOmaTenbecTBe PMD TpynoBbie
OTHOIIICHUSI, OCJIOXKHEHHBIC MHOCTPAaHHBIM 3JIEMEHTOM, HE YPeTyIu-
poBaHBl. B yacTHOCTM, He COAEPKUT clieuuaabHbiX HOpM K30T
PCOCP, HeBeMKO TaK:Ke YMCIIO MEXIYHAPOIHBIX JOTOBOPOB O TPYIE,
B KOTOPBIX yJ4acTByeT Poccus.

3aMeTHBIM COOBITMEM CTaJI0 BCTYIUIEHHE B culy TpyaoBOro
Komekca P® ¢ 01.02.2002 r. B coorBeTcTBUM co cT. 11 TK PP Ha
teppuTopun P® npasuia, ycTaHOBJIEHHBIE STUM KOAEKCOM, MHBIMHU
HOPMATHUBHBIMU TTPABOBBIMM aKTaMHM, COAEPKAIIUMU HOPMBI TPYIO-
BOT'0 MpaBa, PacCpOCTPAHSIOTCS Ha TPYIOBbIE OTHOIIEHUSI MHOCTPAH-
HBIX TpaxknaH, U1 6e3 rpakaaHCTBa, OpraHM3alni, CO3MaHHBIX WU
YUPEXIEHHBIX MU JIM0O ¢ UX yIYaCTUEM, pAOOTHUKOB MEXIyHAPO/I -
HBIX OpraHU3alMil 1 THOCTPAHHBIX IOPUINYECKUX JIULI, €T MHOE He
MPeTyCMOTPEHO (heaepaTbHBIM 3aKOHOM MJIM MEXKIyHAPOIHBIM JIOTO-
BOopoM PD.

OCHOBY ITPaBOBOTO PETYJIMPOBAHMS CETOTHS TAKXKE COCTaBIIS-
10T O0IIIMe HOPMBI O TIPaBe YeJ0BeKa Ha TPy, KOTOPBIC 3aKPETLICHBI
B IJTABHBIX MEXXIYHAPOIHBIX U HAIIMOHAJBHBIX aKTaX O TpaBax 4eJio-
Beka (Bceobias gekiaapauus rmpas dyestoBeka 1948 r., MexayHapo-
HBII TTaKT 00 9KOHOMUYECKUX, COLIMATbHBIX M KYJIBTYPHBIX IIpaBax
1966 r. u T. 1., c1. 37 u c1. 62 Koncruryunu P®D). B naHHbIX aKkTax
MPOBO3IJIAIIeH HALIMOHABHBIM PEXUM U] THOCTPAHHBIX I'paXIaH B
cdepe TPYIOBBIX OTHOLIEHUM (0OXpaHbI TPyAa, y4acTUs B IIpodcoro-
3ax), 3a UCKITIOYEHUEM OCOOBIX M3bIATHH, YCTaHABIMBACMbIX 3aKOHA -
MM U MEeXIyHapoaHBIMU norosopamu P®. Uto kacaeTcs TpyaoycT-
pOICTBa, TO MIPUOPUTET, KaK 1 Be3[le B MUPE, OTIAETCS TpakaaHaM
P®, 6exxeHLIaM U TUIAM, HOJIYYMBIINUM IIOJUTAYECKOE YOEKUIIE B
P®, nnocTtpaHiiaM, NOCTOSTHHO TIpoxxuBaomM B P@. B otHoieHUNn
WHOCTPAHHBIX IpaXIaH TPYIOYCTPOUCTBO CTABUTCS B 3aBUCHMOCTh OT
COBMECTHUMOCTH 1ieJieii mpeObIBaHKsI Ha Tepputopun PD, a Takke oT
HaM4uus BakaHcuit. Kpome Toro, orpaHn4eH 1o MOHSITHBIM ITPUYK-
HaM JOCTYIT MTHOCTPAHIIEB K OTAEIbHBIM TOJIKHOCTIM (CYIbH, paboT-
HUKU TIPOKYPaTYPhl, KAITMTAHBI POCCUMCKIX MOPCKUX U BO3MYIITHBIX
cynoB). K 3amelieHro BaKaHCU MHOCTpaHHBIMU paOOTHUKAMU TIPH-
MEHSIETCS pa3peIMTEIbHbBIN ITOPSAOK — BblAaya pa3pelIeHUA MUrpa-
LIMOHHOM CITy>k001i' (aHAJTOTUYHBII MOpAIOK cyiecTByeT B CLLIA).

! MurpauuonHas cinyx6a — 6biBiiasg ®MC PO (DenepanbHas Mur-
pauonHas Cinyx6a PD).
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MHocTpaHHbBIN rpaXXJaHUH U MHOCTPAHHOE I0PUINYECKOE JIULIO
MOTYT Ha OOIIMX OCHOBAHUSX OBITh paboTOAATENSIMU W HECTU BCE
COOTBETCTBYIOIIME O0SI3aHHOCTH.

BaxxHbIM HampaBlieHMEM B MEXIYHApOAHOM DPEryJIMpPOBaHUU
TPYIOBBIX OTHOLIIeHUI B nHTepecax MYII sapisiercss mpobiiema «Tpy-
JIOBOM Murpauumn». JlaHHas npobjemMa oJMHAKOBO OCTPO CTOUT Kak
nepes pa3BUTbIMU CTPaHAMMU, TaK U Mepell pa3BUBAIOLLIMMUCS.

Euie B Hauane npouwaoro Beka MOT mnpusbiBaja B IIepUOIbI
5KOHOMMYECKOTO KpU3MCa BKIIOYATh B MTOJUTUKY TTPUCITOCOOIEHUS
MepBbl, MOOLLIPSIOIINE MHULIMATUBbI, HAlTpaBJIE€HHbIE HA IMPOKOMAC-
1ITA0HOE MCIIOJIb30BaHKE paboyeil CUIbL.

Ha 69-om rutenapHoM 3acenannu I'enepanbHoit AccamGiaer OOH
18.12.1990 r. OpL1a ipuHsITa «MexXnyHapoaHasi KOHBEHLIMS O 3alllUTe
MpaB BCEX TPYASALIUXCSI-MUTPAHTOB U YJIEHOB UX CEMe» — CBOE0O-
pa3Has «KOHCTUTYLIMSI» MEXIYHApOIHOTO TPYIOBOTO IpaBa. JaHHas
KOHBEHLIMS HE TOJIbKO 3aKJIaAblBA€T MyOIMUYHO-ITPABOBbIE OCHOBBI,
KOTOpbIE HEOTAEIMMO CBsI3aHbI ¢ Borpocamu MYII o tpyade, HO U
COAEPXKUT HanboJiee MOJHbIN epeyeHb JePUHULIMIA, TTpeACTaBISIO-
LIMX 3aKOHOMEPHbIN MHTEpeC IS JOKHOU YHUDUKALIMHA.

Tak, TepMUH «TpyISIIUACA-MATPAHT»' O3HAYAET JIMIIO, KOTO-
poe OyneT 3aHMMAaThCs, 3aHMMAETCS WM 3aHUMAJIOCh OIJIauyMBaeMOM
JIeSITEIbHOCTBIO B TOCYJApCTBE, IPaXkIaHUHOM KOTOPOTO OH WJIM OHa
He gBIstoTCs. TEpMUH «IIPUrpaHAYHbINA TPYASIIUIACS» O3HAYAET TPY/Isi-
LLIETOCSI-MUIpaHTa, KOTOPbIN WJIM KOTOpasi COXpaHsIET CBOE OOBIYHOE
MECTOXUTEJIbCTBO B COCEHEM TOCYIapCTBE, B KOTOPOE OH WM OHA
OOBIYHO BO3BpalllalOTCs KaXAbIi AEHD WJIN, 110 KpaliHell Mepe, OIUH
pa3 B HeJeo. TepMUH «Ce30HHbIi TPYAAIMIACA» O3HAYAET TPYsiiie-
rocsi-MUrpaHTta, paboTa KOTOPOTro 10 CBOEMY XapaKTepy 3aBUCUT OT
CE30HHBIX YCJIOBUM U BBIMOJHSETCS TOJbKO B TEUEHME YACTH TOJA.
TepMuH «MOpSK», KOTOPHI OXBaThIBaeT TaKXKe pPbhlIOAKOB, O3HAYAET
TPYASIIETOCSI-MUTPaHTa, HAHSTOTO JJ1s1 paOOTHI Ha Cy[IHE, 3apETUCT-
PUPOBAaHHOM B TOCYIapCTBE, IPAXXIAHMHOM KOTOPOTO OH WJIM OHA He
SBsToTCS. TepMUH «TpyAsmuiics, padboTa KOTOPOro CBsi3aHa C mepe-
e31aMu» O3HauyaeT TPYASILIEeTOCSI-MUTrpaHTa, KOTOPbIiA, OOBIYHO TMPO-

! Kouenuus I'eHepanbHoit Accam6ien OOH 18.12.1990 1. // Mex-
IyHaponaHoe Imy6mmuHoe paBo. CO0pHMK TOKyMeHTOB. — T. 1. — M., 1996.
— C. 493-495.
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JKMBasl B OTHOM TOCyIapCTBe, BCIEACTBUE XapaKTepa CBOel paboThl
BBIHYKJIEH Tlepee3kKaTh B APYroe rocyaapcTBO WM rocyaapcTBa Ha
KOPOTKME 1epronl. TepMUH «TPyasinmiics Ha POEKTE» O3HAYAET TPY-
JSIIErocsi-MUIpaHTa, JOMYILEHHOTO B TOCYIapCTBO pabOThI MO Haii-
MY Ha OIpeaeSeHHbII CPOK 151 pabOThl UCKIIOUMTEIBHO 1O KOHK-
PETHOMY TPOEKTY, OCYILIECTBISIEMOMY B 3TOM TOCYIapCTBE €ro Ui
€e HaHUMaTeJeM.

B nonsaTuitHom anmnapate MOT «Tpyagmuiicsi—MHrpanTs —
JINLIO, MOCTOSTHHO MPOXKBAOlIee Ha TEPPUTOPUU CTPaHbI Bble3/a,
KOTOPO€ Ha 3aKOHHOM OCHOBaHWUM 3aHUMAaeTCs OIJlaylBaeMO nes-
TeJILHOCTHIO B CTpaHe TpyaoycTpoiicTtBa. B Pekomenpauusx MOT mpo-
LLIJIOTO BEKa TPyJAOBasi MUTpaliusl pacCcMaTpUBalach KaK peryjupye-
MBI 1 MTHULIMMPYEMBbII TOCyIapCTBOM (IIpUHUMAIOIIEel CTOPOHOI )
Ipolecc IpuBieueHus1 padboueii cuibl. B pamkax xke OOH TpynoBas
MUTIpalFs pacCMaTpPUBAETCs yKe KaK COBOKYITHOCTb ITPaBOOTHOIIE-
HUU 6cex mpyosuuxcsa-muepanmos, 3a UCKJIIOUEHUEM COTPYIHUKOB
JATIIOMaTUYECKOTO KOPITyca U MEXXAyHApOIHbIX opraHu3auuii. Ho rem
He MeHee, Ha3BaHHasl COBOKYITHOCTb IPaBOOTHOLLIEHWI TOJIKHA OT-
BeyaThb MPU3HAKY JIETAIbBHOCTU, TO €CTh, MUTPAHTHI JOJKHbBI ObITh
3aKOHHO JIOMYIIEHHI K paboTe B MTHOCTPAaHHOM TOCYIapCcTBe'.

BriiensnoxeHHOe IMT03BOJISIET MUPOBOMY COOOIIIECTBY Tpebo-
BaTh OT TOCYJApCTB (IIPUHUMAIOIIMX CTOPOH) MTPUMEHEHUS K MUHOCT-
paHiiaM He MeHee OJIarONpPUSTHBIX YCJIOBUM, UeM Te, KOTOpbIE OHU
MPUMEHSIOT K CBOMM IpaXJaHaM B OTHOLIEHUU YCJIOBUM Tpyaa.

PaBHompaBre npumeHseTcs 6e3 AMCKpUMUHALIMY T10 MPpU3Ha-
KaM HallMOHaJbHOCTH, PaChl, PEJIMTUX WM T10J1a K JIMLIAM, 3aKOHHO
MpeObIBAIOLIMM Ha TEPPUTOPUM CTPAHbI UMMUTIpallii. PaBHOIIpaBue
MPUMEHSETCA B OTHOILIEHUU BOIIPOCOB BO3HATPAXKIEHMA 32 TPYL, IIPO-
JIOJDKUTESIbHOCTU paboyero BpeMeH!, €eXXEeHEIeJIbHOTO OTbIXa, CBEpXY-
POYHBIX YaCOB, OIJIAYMBAaeMbIX OTITYCKOB W APYTUX YCIOBUI HaliMma,
MPUHAIJIEXHOCTU K MPodCor03aM U y4acThs B KOJUIEKTUBHBIX JOTO-
BOpax, CyJ0IPOM3BOICTBA 110 TPYIOBBIM AejiaM. PaBHOIIpaBre MOXET
MPEAOCTABIISITLCS HA YCIOBUSIX B3AUMHOCTH.

I BTOT MpuU3HaK JaeT BO3MOXHOCTb OTAEIUTH BOIPOCH TPYIOBOTO
MpaBa OT IMPOOJeM HE3aKOHHOW MUTpaIliu, pabOTOPTOBIM M WHBIX, SIB-
JISTIOIIMXCST 00BEKTOM OOpBhOBI BCEr0O MHPOBOTO COOOIIECTBA U IIpeaMe-
TOM MEXIYHapOIHOTO YrOJOBHOTO IpaBa.
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ITo BompocaM «liefeBoii»! MUTpallMy 3aKOHOIATEIbCTBO TIPH-
HUMAIOIIMX CTpaH JOJKHO IpeycMaTprMBaTh HEBO3MOXKHOCTb BO3J10-
JKEHMSI HA MUTPaHTa pacXoloB MO €ro BO3BpallleHWIO Ha POAMHY B
cliydae, eCJIM MUTPaHT, BBE3eHHBIM HAa TEPPUTOPUIO, IO KaKOKU-T100
He 3aBUCSILEN OT HEro NMpUYMHE He MojyvyaeT paboTy, Ha KOTOPYIO
OH OBLT HaHSAT, WIX paBHOLIEHHYIO eil paboTy.

Oco00ii mpobIeMOii IJIsI TPYAOBBIX OTHOIIEHUI, OCIOKHEHHBIX
WHOCTPAHHBIM BJIEMEHTOM, SIBJISIETCS UHCTUTYT «IPUTPAHUYHBIX TPY-
Jamuxcsa». OCHOBHOM MUPOBOI TeHACHLIMEH B JAaHHOM BOIIPOCE SIBJISI-
€TCs IPeJoCTaBIeHE TaKUM pabOTHMKAM HALIMOHAJILHOTO peXuMa.

s peanuzalivy yKa3aHHbIX 3a1a4 roCyJapCTBa TOKHbBI 3aK-
JIIOUUTD TTPY BO3MOXHOCTU ABYCTOPOHHWE 1 MHOTOCTOPOHHME COTJIa-
LLIEHNS,, TIPeAyCMaTPUBAIOLLIME CONEUCTBUE MHOCTPAHHBIM TPYISILIMCS,
3alIMILEHHBIM €ro 3aKOHOAATeJIbCTBOM, KOTOPbIE CBOOOTHO U3bSIBU-
JIM XKeJlaHV€ BEPHYThCSI Ha TEPPUTOPUIO TOCYIapCTBa, rpakIaHaMu
KOTOPOTI'O OHU SIBJISIIOTCSI WM TJI€ OHU paHee MpoXuBaiu. Eciy Takux
COIJIAlIEHUI HE UMEETCsI, HEOOXOIMMO MPEAyCMOTPETh B HALIMOHAJTb-
HOM 3aKOHOJIaTeJIbCTBE OKa3zaHWe (DMHAHCOBOM MOMOIIM TaKUM 3a-
VHTEPECOBAaHHBIM TPYASILLIUMCS.

Poccusg noiuwna mo nmepBomy IyTu, 3akiaouyuB B pamkax CHI'
Cornairenue «O cOTpyIHUYECTBE B 00JIaCTU TPYAOBOM MUTPALIUU U
COLIMAJIbHOM 3allUThI TPYASAIIMXCSI-MUrpaHToB» (Mocksa, 15 anpensa
1994 rona).

[aHHOe coraleHue peryJmpyer OCHOBHbIE€ HaIlpaBJIeHUs CO-
TPYAHWYECTBA CTOPOH B 00J1aCTU TPYAOBOM AESATEIBHOCTU U COLIMANb-
HOH 3aLLMTHI JIULL, KOTOPbIE, MOCTOSIHHO MPOXKUBasi Ha TEPPUTOPUU
OIHOTO U3 TOCYIAPCTB, OCYIIECTBISIOT TPYAOBYIO AEATEIbHOCTb Ha
MPEANpPUITUSIX, HA TEPPUTOPUM IPYTOro rocyapcTBa B COOTBETCTBUU
C 3aKOHOJATeIbCTBOM CTOPOHBI TPYyIOYCTpoicTBa. Takum oOpa3om, B
pamkax CHI yperyaupoBaH Jviiib UHCTUTYT «NPATPAHAYHBIX TPYAS-
IUXCsI», HA3BAaHHBIX, OTHAKO, OOIIUM TEPMUHOM «MUTPAHTBI».

B cootBercTBUM ¢ CoralleHreM ITOPsI0K MPUBJISYSHUS TaKIX
pabOTHUKOB, KBaIM(PUKAIIMOHHBIE, BO3pAaCTHBIE 1 MHEIE TPeOOBaHUS
K HAM YCTaHABJIMBAIOTCS CTOPOHOM TPYAOYCTPOMCTBA UCXOOS U3 ICii-

I «deneBasi» TpymoBasi MUTpaLMsl — TPyooBasi MUTPAIVsl, UHUIIUH-
poBaHHas MPUHMUMAIOLIEH CTOPOHOM, MPOU3BeACHHAs MHAYe, YeM 3a CO0-
CTBEHHBIN cUyeT paboTHHKA (TepMuH Hamr — A. W.).
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CTBYIOILIETO Ha €€ TEPPUTOPUHN 3aKOHOIATEILCTBA, €CJIM MHOE HE TIpe-
JYCMOTPEHO JIBYCTOPOHHMMMU COTJIAIIICHUSIMU.

B ¢opmare panHoro CornalieHus ero y4aCTHUKUA MPU3HAIOT
(6e3 neraau3aliuy) JUILIOMEL, CBUIETEILCTBA 00 00pa30BaHUU, CO-
OTBETCTBYIOIINE TOKYMEHTHI O TIPMCBOCHNH 3BaHUsI, pa3psiaa, KBa-
JUGUKAIAA U IPYTHe HEOOXOMMMBIE IJIsSI OCYIIECTBICHUS TPYI0BOM
NesITeIbHOCTU TOKYMEHTHI. TpyIoBoii cTax, BKIIIOYAsl CTaX Ha JIbIOT-
HBIX OCHOBAHUSIX U 110 CIIEIMATEHOCTH, B3aMMHO TTPU3HAETCSI CTOPO-
Hamu CornailieHus.

Bce BhIIIECKa3aHHOE OKA3bIBa€T CUILHOE BIMSHUIE HA METOIBI
MUII, npuMeHsieMbie IJISI peryJIrupoBaHUs TPYIOBBIX OTHOIIEHUIA,
OTrpaHUYMBaET MPUMEHEHHE TpaXkIaHCKO-TPABOBBIX KOHIICTIIINI (aB-
TOHOMMH BOJIM CTOPOH B caenike). MI3BeCTHBI, OMHAKO, TTPaBOIIOPSII -
ku (Benmukoopuranus, Utanusa, ®PI), roe He orpaHUYMBaeTCs CBO-
06oma JoroBopa 0 MPUMEHMMOM IIpaBe U 110 00IIeMy IIpaBWILY IIpUMe-
HseTcs lex voluntatis — 3aKoH, M30paHHBIN JTMLIAMM, COBEPILIMBIIIN -
MM CIIEJIKY.

CeacTBUEM 3TOTO SIBJISIIOTCS. «<OPUTHHAIBHBIC» KOJUIM3MOHHbBIC
MPUHLUIIBEL B o0jactu Tpyaa. B P®D Takoro oblero nmpuHIUNA He
CYILIECTBYET (32 UCKIIOUEHUEM crielranbHbIX HOopM KTM P®).

B 3akoHax u cyneOHoM npakTuke ABctpun, AndbaHnuu, bpasu-
mmu, Benrpun, Hunepnannos u lIBeinapuyn GyHKIIMOHUPYET IIPUH-
LIMIT TpUMEHeHUs 3aKoHa MecTa padboThl (lex loci laboris). EC Hamepe-
BaeTcs caenaTh 0003HAYEHHBIN KOJUIM3MOHHBIN METOI IIPUOPUTET-
HBIM B CBOEM 3aKOHOIATEJIbCTBE.

Lex loci laboris moHuMaeTcsl B pa3iMuHbIX TOCYyIapCcTBax Mo-
pa3sHOMY: KaK 3aKOH CTpaHbl MECTa HAXOXICHUS TIPEATIPUITHS, T
OCYILECTBIISIETCS TPYIOBasi QYHKIIMS; KaK 3aKOH CTpaHbl MeCcTa Ha-
XOXIEHUS TIpaBIeHUsT paboTomaTessl; Kak 3akoH ¢uara cynHa'! (lex
flagi). [TocneaHue gBa 3HAYEHUST UCITONB3YIOTCS Kak lex speciales?. Crie-
LIMaJIbHOM KOJUTM3MOHHOM HOpMOIi siBsteTcd lex loci delegationis —
MPUHIIKII 3aKOHA CTpaHbl padoToaaTe 1, KOMaHAMPOBAaBIIEro padboT-
HHUKa 3a pyoex.

! JaHHBI MPUHLMI, B YACTHOCTH, 3aKPeTUIeH B OTHOLIECHUU YJie-
HOB 3KkuMnaxa B cT. 416 KTM P®.
2 Lex speciales — 3aKOH cIlelUaNIbHBINA (1am.).
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XpecromaTus

«Co cBoeil CTOPOHBI, TPYASIINMECS TaKXKe IBbITAIOTCS MPEeOoa0JIeTh
pasnInyusg B COUMAIbHOU cdepe, MoKMmass COOCTBEHHYIO CTpaHy B
TorcKax 0oJiee BHITOMHBIX YCIOBUIA 3a rpaHuiieii. BosHukaromnme B
STOM CBSA3M MPOOJIEMbI «racTapOoaiiTepoB»!, «30H AeIIeBbIX 3apILIaT»,
«cbexaBIlIMX OTpacjieil Mpou3BoACTBa» (runaway industries)?, «ie-
1IeBOTO (pytara»’ 6pocaroT BBI30B MEXKAYHAPOIHOMY TPYIOBOMY IIpa-
By. 3agaya KOJUIM3MOHHOIO IIpaBa B 3TOil 00JIaCTU 3aKJII0YaeTCs B
TOM, YTOOBI IIJIsT BCEX TTOMOOHBIX Cy4aeB OTHICKATh KOMITETEHTHBIM
MPaBOITOPSIOK».

X. Kox, Y. Marnyc, Bunknep don Mopendennsc I1. Mexny-
HapOIHOE YacTHOE TMPaBO U CPAaBHUTEIbHOE TpaBoBeneHUe (Iep. ¢
HeM. 1. 10. H. FO.M. FOmarea). — M., 2001. — C. 234.

«He BmaBasich B TOIpPOOHBIN aHANIU3 Pa3TMYHBIX TTOIXOA0B K COOT-
HOIIICHMIO TPaXXJIaHCKOTO W TPYIOBOTrO IpaBa, CIAeAyeT JUILIb IOMA-
YEPKHYThb, YTO TPYAOBbIE U TPaXIaHCKHWE OTHOILEHUS MPU UMEIO-
IIUXCI Pa3INIUsIX 00beAMHEHBI OOIIMMU MPUHIIMITAMY YaCTHOTMpPa-
BOBOTO PETYJIUPOBAHMSA. DTO MX KAUyeCTBO U TaeT BO3MOXHOCTH B
TPYAOBBIX OTHOILLIEHUSIX C MTHOCTPAHHBIM 3JIEMEHTOM MPUMEHUTb UH-
CTPYMEHTapUil MEXIyHAPOIHOTO YAaCTHOTO IpaBa, KOTOPHIA BhIpa-
GaThIBaJICs TJIABHBIM 0Opa3oM MOJ BO3IEUCTBUEM PAa3BUTHS MEXIY-
HapOIHBIX TPAXXIAHCKUX OTHOIIEHU».

A.C. osrepr. [IpaBoBoe peryimpoBaHyie MeXIyHAPOIHBIX TPY-
IOBBIX oTHoLeHuit. — Kues, 1992. — C. 19.

«B cTpaHax Tak Ha3pIBAEMOTO aHTJI0-aMEePUKAHCKOTO, MJIU OOIIIETO,
IpaBa OTCYTCTBYeT ero (rpaBa — [Ipum. A.W.) nemeHne Ha IPUBBIY-
HbIe JIJIST FOpHCTa HaIllel CTPaHBl OTPACIH: TPpaXIaHCKOe, TPYIOBOE.
Bo ®paHIMy K 9aCTHOMY IIpaBy OTHOCSIT ... ¥ TAKWE OTPACIIH IIPaBO-
BOM HAICTPONKM, B KOTOPHIX HOPMBI YAaCTHOTO M ITyOJMIHOTO Xa-
pakTepa TeCHEMIIMM 00pa3oM IeperuieTeHBI: TPYIOBOe IPago..., a
paBHO MeXIyHapoIHOe YacTHOe IpaBo. HekoTopkie dhpaHITy3cKHe
MCCIIeOBATE TN CYMTAIOT YKa3aHHBIe OTPaciyd 0CO00i pa3HOBHIHO-
CTBIO «<KOMIUTEKCHBIX OTpacieii» Ipapa.

! Tactapbaiitep — TPYASLIMIACI-MUTPAHT (HeM.).

2 DT U HEKOTOphle APYrHMe HaMMEHOBAHMSI 0003HAYAIOT CIIOCOOBI
9KCIIOpTa KanuTajda B TOCYAapCTBa CO 3HAYMTENBHOM NEleBU3HOMN pabo-
4Yel CUJIBIL.

3 J1J1st MOPCKUX TEPEBO30K.
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Yro kacaeTcs TpyLOBOIO IpaBa, TO, COIIACHO NIpeoliajamolueil B
3anajHOTEPMaHCKON IOpUANYECKON JIUTepaType TOUKe 3peHUsl, ero
cjelyeT paccMaTpuBaTh B KauecTBe OTpAciM sui generis!, KOTOPYIO
HeJb3s1 TPAKTOBATh OJHO3HAYHO KaK BXOMASIIYIO WIM B MyOJUYHOE
WUJIM B YaCTHOE TTPABO».

M.N. Kynarun. [IpeanpuHuMaTeIbCTBO U MPaBO: OIBIT 3anaja.
M36panHbie Tpyasl. — M., 1999 — C. 187.

«Kpyr BompocoB, K KOTOpOMY OOpallleHO MEXIyHapoIHOE 4acT-
HOE TPyIOBOE MpaBo, OOIIMPEH U OTIMYAETCSI pa3HOOOpa3ueM OX-
BaTbIBa€MbIX UMM OTHOIlIeHUI. Cpeiu HUX — OTHOLIEHUS POCCUIi-
CKMX TpaxIaH U MHOCTPpaHHBIX pabotonaresieit B Poccuu u 3a rpa-
HUIlell, paboTa POCCUIICKUX I'paXkaaH B 3apy0eXXHBIX POCCUMCKUX 1
MEXIYHapOIHbIX OpTaHU3aLMsIX, pab0Ta MHOCTPAHHBIX TpaxXJaH B
P®, BKITI0Yass poccUiicKre OpraHU3allui ¢ MHOCTPAHHBIM Y4acTH-
€M U JIp.».

B.I1. 3BekoB. MexmyHapoaHoe yacTHOe IpaBo. Kypc nekimii. —
M., 1999. — C. 412.

KOHTpOJ\bele BOIIPOCHI

1. B uem 3axiouaeTcs mpoodsieMa onpeneaeHus: IpeaMera u Me-
TONA PEryIUPOBAHUS TPYIOBBIX OTHOILIEHU, OCTOXHEHHBIX MHOCT-
paHHBIM 3JieMeHTOM? KaKOBHI CyIIeCTBYIONINE B3IVISAL HA JaHHYIO
npoobiemy?

2. Kakue TpymoBble OTHOIIEHUSI BXOAST B TIPEAMET U3YISHMUS
MUII?

3. Kakas mexxmyHapomHast OpraHu3alysi KOOPAMHUPYET IeUCTBUS
rocyIapcTB B 00JIaCTU TPYAOBBIX OTHOIIECHUIA?

4. Kakumu cpencTBaMM JaHHAsI OpraHU3alMs BIKUSET Ha rapMo-
HM3ALIMIO TIPABOBOTO PETYJIMPOBAHMS TPYIOBBIX OTHOIIEHMI, OCTIOXK-
HEHHBIX UHOCTPAaHHBIM 3JIEMEHTOM?

5. KakoBo BiusiHUE ITyOJIMYHBIX Hayall Ha PeryJIMpOBaHUE TPY-
JIOBBIX OTHOLLIEHMI, OCTIOKHEHHBIX MHOCTPAHHBIM 3JIEMEHTOM?

6. Kak pa3BuBaeTcst MEXIyHApOIHOE COTPYIHUYECTBO B 00J1aC-
T TPYAOBBIX OTHOLIEeHUH B pamkax CHI™?

7. Kakum o0pa3om paszpelarorcs mpoOIeMbl TPYIOBbIX OTHOIIIE-
HUI, OCJIOXXKHEHHBIX THOCTPAHHBIM 3JIEMEHTOM, B POCCUICKOM 3aKO-
HomatebcTBe? KaKoBBI COOTBETCTBYIOIIME UCTOYHMKHY HOPM TIpaBa.

' «Ocoboro pona» (n1am.).

—207 —



A.O. HMumakosa

8. Ilepeunciarre MeXXIyHapOIHbIE ICTOYHUKY HOPM IIpaBa O TPpy-
noBor Murpauuu. KakoB mpoiiecc BCEMUPHOTO U pErMOHAIbLHOTO CO-
TPpyIHUYECTBA B 3TOI 001acTU?

9. Kakue cyllecTBYIOT ONpenesieHUsl TOHATUS «TpYAsIIiics-
MMTPaAHT» U CMEKHBIX C HUM IIPaBOBBIX KaTeropuii (13 pa3HbIX Ipa-
BOBBIX aKTOB)?

10. Yto o3HavyaeT MOHATUE «IIPUTPAHUYHBINA Tpyasiuuiics»? Ka-
KOI pexKrM MPEIOCTABIISICTCS TAKUM TPYISIINMCS B MUPOBOM TTpaK-
THUKE Y 3aKOHOAATEILCTBE pa3HbIX TOCYIapCTB?

11. KakoB cTaryc TpyasUerocs-MUrpaHTa CorjaacHO NpaBOBbIM
aktam OOH?

12. B yeM cocTosT o01111e U CrieliMabHble KOJUIM3UOHHbBIE IPUH-
LIUTIBI, IPUMEHSIEMBbIE JIJIs1 PETYJIMPOBAHUS TPYAOBbIX OTHOLIEHUA?

13. Kakum obpa3zoM npumeHsieTcs: npuHuuil Lex voluntatis ajis
TPYIOBBIX OTHOIIEHMIT B pa3IMYHBIX TOCYIapCTBaX?

3agaun u ynpaxuenus

1. TTpaBa 1 mpobcoro3Hast OpraHU3aLMS B CIIEIYIOLIEH CUTYaLIVU:

I'paxxnanka P® MBaHoBa, paboTaBilasi yuuTelIeM B CpeIHeil KO-
ne B Kypcke, aBa roma paboTaia no nporpamme Hemenkoro ¢onna B OPT.
Bce a10 Bpems ee poauTenu miaaTwin npodcorm3Hbie B3HOCH. I1o Bo3Bpa-
mweHuu B Poccuio rocmoxa MBanoBa obOpaTtuiack B IIpodCcoio3, B KOTO-
poMm cocrosiia B TeueHue 10 jeT, ¢ mpoch00ii IpeaoCTaBUTh €ii JIbIOTHYIO
IyTeBKY B CaHATOPHWI, TaK KakK Momouuia ee odepenb. OmHaKo eif OBLIO
0TKa3aHO 10 MPUYMHE OTUYMCIIEHUS ee U3 mpodcoriosa. MckimoueHue roc-
noxu MBaHoBOI 13 mpodcoro3a ObUI0 MOTUBUPOBAHO €€ MPOXMUBAaHUEM B
TeueHue OByX JieT Ha Tepputopuu OPT.

2. Kak go/KeH MoCcTynuTh Cy/ B CAeAyIOlIeil CUTyalu:

I'paxnmanun IIBeunu Ilarpuk fHceH, TOCTOSIHHO MPOXWBABIIUI B
P®, paboran B poccuiickoii aBuakoMnanuu «AC®» UHCTPYKTOPOM JIET-
HOTO cOCTaBa. B COOTBETCTBUU C TPYIOBBHIM KOHTPAKTOM IO MCTEUCHUU
TpeX JIeT TPYAOBOM NesSITeIbHOCTA Ha JOJKHOCTU MHCTPYKTOpa T-H SIHCEeH
JIOJKEH OB OBITh MepeBeleH Ha TOKHOCTh KOMaHAMpa dKUIaXxa caMmo-
neta «Ty-134» HazBaHHOM KoMmmaHuu. OTHAKO MO UCTEUCHUH TPEX JIET eMy
OBLIO OTKa3aHO B mepeBope. IlaTpuk fHceH 3asBmI 0 HapylIEHUM €ro
IpaB, TpenocTaBieHHbIX CT.cT. 62 1 37 Koncruryunu PD, Tak Kak y HEro
MMeeTCs COOTBETCTBYIOLIUM cepTU(UKAT MeXIyHapoaHOro obpasla, u
nmotpedoBaj MPUHYAUTH paboTodaTelsl OCYIIECTBUTD €ro TIepeBO Ha 10T~
JKHOCTh KOMaHIIpa dKUIaxa.
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3. BeibepuTe npaBUIbHBINA BapHUaHT OTBETa, IpOaHaIU31POBaB
CUTYalHUIO.

B cootBercTBHM C 4. 2 cT. 416 KTM P® «oTHOLIEHMST MEXIy
CYJIOBJIaIEbLIEM U YIEHAMM 3KUIIaXa CyIHA PETYIUPYIOTCS 3aKOHOM
rocyaapcTtBa ¢ara cynHa, €Cid MHOe He MPealyCMOTPEHO TOTOBO-
POM, PEryupylolIM OTHOIIEHUSI MEXIY CyIOBIAAEIblLEM U UJeHa-
MM BKMIIaxa CyaHa, SBASIOLIMMUCSI MHOCTPAHHBIMU TpaKIaHAMM».
Kaxkoit Ko/In3MoHHBIN MPUHIIUIT COASPKUTCS B JAaHHOI HOpMe?

a) lex flagi;

0) lex loci laboris;

B) lex voluntatis;

r) lex patriae.

4. TTomiexxut 11 yIoBJIETBOPEHNIO TpeboBaHUe Ipodeccopa Xa-
JIMA0Ba o Joruiate? BrICKaxkuTe CBOIO TOUKY 3PEHUS 110 CIICAYIOLIEMY
BOIIPOCY:

JOoKTOp MEAMLIMHCKUX HAyK rpaxiaaHuH AzepOaiimxkana Pamun Xa-
JIUIOB, TIOCTOSTHHO TMPOXUBAIOILIMIA HA TeppUTOpUU A3epbaiiikaHa, pa-
6oTtast B bakuHckoM YHMBepcuTeTe, peryasipHo npuesxkan B PO, rae ocy-
HIECTBJISUT KOHCYJIbTALIMM CBOUX KOJUTET U3 CAHUTApHOM J1abopaTopuu ofi-
HOI1 M3 pOCCUIICKUX HeDTSHBIX KOMIAaHUIA, Ha OCHOBAaHUU TPYIOBOTO JI0-
roBopa. CornacHo [losoxeHWI0 0 3apabOTHOI IIaTe AaHHOW HedTIHOM
KOMITAaHMU 3a HayYHOE 3BaHUE «IOKTOP HayK» K 3apabOTHOII T1aTe J0JIK-
Ha TIPOM3BOAUTHCS AoIuiata B pazmepe 20% OT exxeMecsqyHOro 3apaboTka.
Onnako npodeccopy XaauaoBy AaHHas IOIUIATa He MPOU3BOIMIACE, YTO
OBLI0O MOTMBMPOBAHO OTCYTCTBUEM JIETATM30BAHHOTO POCCHICKMM Mu-
HUCTEPCTBOM O0PA30BaHUsI CBUIETEIBCTBA O HAydHOM 3BaHMM. K 0TKazy
OBLIO MPHUJIOXKEHO MUCHbMO MUHMCTEPCTBA, B KOTOPOM YKAa3bIBalOCh Ha
HEeOOXOAMMOCTb JIETATU3AIIMH CBUIETENLCTRA.

Bonpocor aas o6cy:xaenns Ha cemunape

1. KakoBa Barra mo3uiyst B onpeneieHUM IIpeaMeTa U MeTona
peryaupoBaHus TpyaoBbix oTHolueHuit B MUTI? Kak moxHoO o1e-
HUTb CYLLIECTBYIOILLIME KOHLETLIUY TT0 JaHHOMY BOITpOCy?

2. [ToueMy B peryIMpOBaHUH TPYAOBBIX OTHOIIECHHI OOJIBIITYIO
POJTb UTPAIOT MyOJIMYHO-ITIPABOBEIC HOPMBI?

3. YeM BBI3BAHO «OCTOPOXKHOE» OTHOIIIEHNE 3aKOHOAATEIIS U CY-
IeOHOM MPaKTUKU K IPUMEHEHWIO MHCTUTYTA «aBTOHOMUH BOJIN» B
TPYIOBBIX OTHOIIEHUSIX C MTHOCTPAHHBIM 3JIeMeHTOM?
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4. B yeM pazianyus B ONpeAeIeHUY TEPMUHA «TPYISILIUIACSI -MUT-
paHT» B MI0OAJIbHBIX MEXIyHApOAHbIX akTax (KoHBeHLUssx OOH u
MOT) u B cornaieHusix ctpaH-ydyactHul, CHI™?

5. ITo kakoil mpuumrHe, Ha Balll B3misia, poccuiicKoe 3aKOHOAa-
TEJIbCTBO HE PETYJINPYET BOIPOCHI TPYAOBBIX OTHOLLIEHUI C MHOCT-
paHHBIM 3JeMeHTOM? YTO MOXHO cKa3aTb O IMpoeKTax (MOIESssIX)
COOTBETCTBYIOILIMX HOPM 1 KaK MOXHO OIKMCaTh MPUMEHSIEMbIE B HUX
KOJUIM3UOHHBIE TPUHIIUIIBI, CPABHUTE UX C CYLIECTBYIOIIUMU ITPUH-
LIMTIaMU B 3apyOEXKHBIX TocyaapcTBax?

6. [Touemy B PD cyimecTByeT pa3pelmTesIbHas IpoLeaypa 10C-
Tylna MHOCTpaHILEeB K pabote? 1o KakoMy IpUHLIMITY TOCTPOEHbI UC-
KJTIOUEHUS] U3 JAaHHOTO IpaBujia’?

7. B yem 3aki1touaeTcs 0COOEHHOCTh TPYAOBOM IESITeIbHOCTH I10
KTM P®? Kakvie mpuHIIUITEI 1 OCHOBHEIE TTOHITHUS M YT ncrmons-
3YIOTCSI B TaHHOI 00J1aCTU TpyAoBoi aesiteibHocTU? [ToueMy?

8. Uem, Ha Baiu B3risin, BeI3BaHO IpeocTaBieHue B PD ocobo-
ro peXyrmMa B TPYIOBBIX OTHOLIEHUSIX 151 OexkeH1ieB? YTo MOXHO cKa-
3aTh O JAHHOM PEXKUMeE, OCHOBBIBAsICh HA HOPMATUBHOM MaTepuae?

OCHOBHbIe INMOHATHA

aBTOHOMUSI BOJIU;

3aHSTOCTD;

WMMUTPAHT;

WHTETpauus;

MEXIYHapOAHOE TPYIOBOE MPABO;
MEXIYHApOAHOE YaCTHOE TPYIOBOE MPaBO;
MWTPAHT;

MUTPALOHHAS CITy>K0a;

MODSIK;

NPUTPAHUYHBIA TPYISALLIUIACS;
pabOTHUK;

paboToaaTenb;

CE30HHBIN TPYOSLLWIACS;
TPYISILIMIACS-MUTPAHT;
TPYAALUUICS Ha TIPOEKTE;
1ieJieBasi MUTpalys;

9MUTPAHT;

O lex loci laboris;

O lex voluntatis.

)
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Autepatypa, pekoMengyemMasi K M3yueHHIO

1. borycnaBckuit M. M. MexanyHapoaHOe YacTHOE IIpaBo.- M.,
1998.

2. 'mazsipun B.B. Tpyn unoctpanies B Poccuu. — M., 1997.

3. Hosrepr A.C. IIpaBoBoe peryiupoBaHue MexXIyHAPOIHBIX TPY-
IOBBIX oTHOLIeHUT. — Kues, 1992.

4. 3sexoB B.I1. MexnyHapogHoe yacTHOe I1paBo. Kypc jexiuii.
— M., 1999.

5. Kucene U.4. MexayHaponnblii Tpya. IIpakTryeckoe moco-
oue. — M., 1997.

6. Kox X., Marnyc Y., Bunkiep ¢pon Mopendenc I1. Mexny-
HapoIHOE YaCTHOE IPaBO U CPaBHUTEILHOE IIpaBoOBeleHUE (TIep. ¢
HeM. 1. 10. H. FO.M. IOmaieBa). — M., 2001.

7. JIyau JI.A. Kypc MexxayHapoIHOTo YacTHOro mnpasa. OcobeH-
Has yactb. — M., 1970.

8. MexmyHaponHoe YacTHOe TIpaBo: YueoHoe mocooue / [lon
pexn. I'.K. Imutpueoii, A.C. Iosrepra, B.I1. ITanosa, H.A. IllebaHo-
BOI 1 ap.- M., 1993,

9.Szaszy |. International Labor Law. — Budapest, 1968.

2.10. MexayHapoaHbIn rpaxaaHckun
npouecc

Ilporpammuas annoranus

INoHgTHE MEXIYHAPOIHOTO rPpaXkIaHCKOTO Mpoliecca. Bormpock,
pelraeMble B paMKax MeKIyHApOIHOTO rpaXkaaHCKOro Tpotiecca. Iom-
CYIHOCTB W TIPOPOTAalIMOHHEIE cormamenus. KOprucInKImoHHbII M-
MYHHTET.

IIpaBo Ha cymeOHYIO 3aIIUTY W TpaXIaHCKHe TIpolieccyalbHbIe
mpaBa MHocTpaHIieB B Poccru. [1porieccyanbHOE TTONOKEHIE MHOCT-
paHHOTO rocyaapcTsa. McromHeHne cymeOHBIX TTOpyIeHUIA.

INpn3HaHMe 1 UCTIOTHEHKE PEeIIeHNIT MHOCTPAHHBIX cymoB. Oc-
HOBHBIE YCJIOBHS TIPU3HAHUS W VCIIOJHEHUST CYIeOHBIX peIIeHMIA.
OcCHOBaHWS U OTKa3a B UCITOJTHEHNH CYIeOHBIX pelllcHIIA.
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Hotapuanbnble neiictBus. @yHKLIMKU HOTapuaTta. PaspelieHue
KOJUIM3MOHHBIX BOIIPOCOB, BO3HUKAIOIIUX MPU O(POPMIEHUU J0BE-
PEHHOCTE.

OnopHblil KOHCTIEKT AeKIMH

B nHOCTpaHHO# TUTepaType' TOMUHUPYET TOYKA 3peHUS, YTO
«TEPMUH «MEXKIYHAPOTHOE IPpakIaHCKOE MPOLIeCCYaTbHOE MPaBo» MTOYTU
TaKKe HEMOHATEH, KaK ¥ KaTeropys MeXXIyHapOIHOTO YaCTHOTO TIpaBa.
HMmeap Caccy oT™Medalt, 9To MEeXAYHapOIHBEIM B MEXXIYHAPOITHOM
TpakIaHCKOM IPOIIeCCYaIbHOM TIpaBe SIBIIIETCS He eT0 NCTOYHHK, a
TTOCTaBJICHHEIE TIepe]I TTPaBOM 3aIadm.

B poccwuiickoii muTepaType?, Tae MOCIeIHsIs MoJHas, (GyHIa-
MeHTaJibHasi MoOHOTrpadust Ha naHHyo TeMy (JL.A. Jyny, H.U. Mapoi-
weesa. Kypc mexcoynapooroeo wacmuoeo npasa. MexcdyHapoousiii epaic-
dauckutl npoyecc. — M., 1976.) BbllIa 25 JeT TOMY Hazal, TOA
MEXXITYHAPOTHBIM TPaKIaHCKUM TIPOIIECCOM MOHMMAIOT HAYYHYIO Ka-
TEropuio, 0003HAYAIOIIYIO COBOKYITHOCTD ITPOIIeCCYaTbHEBIX BOIIPO-
COB, CBSI3aHHBIX C 3alATON IMpaB MHOCTPAHIIEB U MHOCTPAHHBIX 0P~
JTWYECKUX JIUII B Cyie OOIIeH IOpUCINKIINNA U apOUTPakKHOM CYIIe.

YCIOBHEIN XapaKTep 3TOr0 0000IIAIONIEro MMOHSATHAS He BBI3BI-
BaeT COMHEHWI. AHAJIOTUYHAST TOYKA 3pEHUS COAEPKUTCSI Y B MTHOCT-
paHHOI JIUTepaType’ 1o TaHHOMY Borpocy. K mexcdyrnapodnomy epadic-
0aHCKOMY npouyeccy OMHOCAM CAeOYIoujue 0NPOCHL:

* OTpeIesIeHNE TTOACYTHOCTH B OTHOIIICHNH JIeJT, BOSHUKAIOIINX
TTO TPAKTAHCKIM, CEMEIHBIM M TPYAOBBIM ITPABOOTHOILIEHHUSIM C MHO-
CTPaHHBIM (MJT MEXXIYHAPOIHBIM) 3JIEMEHTOM;

* TIPOIIECCYaTbHOE TTOIOKEHE MHOCTPAHHBIX IpaXkIaH 1 MHOC-
TPaHHBIX IOPUIWIECKUX JIUII B CYIE;

* TIpOlIeCCYaJIbHOE TMOJIOKEHNE MHOCTPAHHOTO TOCyIapcTBa U
€T0 TUTTOMAaTUIEeCKUX U KOHCYJIBCKUX TTPEICTaBUTEIIEH;

' X. [llak. MexayHapomgHOe rpaxkIaHCKOe IIPOLIeCCyalIbHOE IPpaBo (Tiep.
¢ Hem.) — M., 2001. — C.1.

2 M.M. BorycnaBckuii. MexmyHapoaHoe yacTHOe mpaBo. — M., 1999.

3 Kox X., Marnyc V., Bunkiep ¢pon Mopendennsc I1. MexnyHa-
POIHOE YaCTHOE TIPAaBO M CPABHUTEIBHOE MpaBOBeaeHNUE (ITEP. C HEM. 1. 10. H.
10.M. FOmamreBa). — M., 2001.
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* YCTaHOBJIEHUE CONEPXKaHUSI MTHOCTPAHHOTO MpaBa;

* oOpallleH1e K MHOCTPAHHBIM CyJlaM C MOPYyYEHUSIMHU O Bpyye-
HUU JOKYMEHTOB U BBITTOJJHEHUM OTAEJbHBIX MPOLIECCyaIbHbIX ACH-
CTBUIT; UICIOJITHEHUE TOPYYECHU A NTHOCTPAHHbBIX CYIOB;

* IPU3HAHUE U IPUHYAUTETbHOE UCTIOJTHEHUE WHOCTPAHHBIX CY-
JIOHBIX PELLIECHUIA;

¢ COBEPILICHUE HOTAapUAIbHBIX NJCHCTBUIA.

Psn aBTOpOB BKIIIOYAIOT B chepy MEXKIYHAPOIHOIO TPaKIaHC-
KOTO IIpoliecca BOIIPOCHI apOUTPaXKHOTO pa3doupaTesibcTBa (IIPOU3BO/I-
CTBa B TpeTEeiCKOM (HerocyaapcTBeHHOM) cyae). OnHaKo ceroaHs
BOIPOCHI MPU3HAHWS MHOCTPAHHbIX apOUTPaXKHBIX COTJIAIeHU, pac-
CMOTpPEHMUSI CITOPOB B MOPSAKE apOUTpaKa U MPUHYAUTETbHOTO UC-
MOJIHEHUS pellleHUII MHOCTPAHHOTO apOuTpaxa BbIAEISIOTCS B OT-
JIeJIbHBINA pasnesl MeXAYHapOIHOIo YaCTHOTO MpaBa U ocoboe Ha-
MpaBJieHKeE TIPOLIeCCYaIbHOM OTpaciu, HayKu U MpakTuku. B Poccuu
STOT pas3zest MoJydyaeT Ha3BaHUe «MeXIYHAPOIHBIN KOMMEPYECKUIA
apoutpax», a 3a pyoexxoM, B ocobeHHoctu B CIIA, — ADR
(alternative dispute resolution), To eCTh aJIbTEpHATUBHBIE CIIOCOOBI
paccMOTpEeHMS U pa3pelleHus CIopoB. 3a pyoexkoM JaHHast OTpacib
KpoMe apOMTpaka BKIIIOUAET B ceOsl ITpOoLeAyphbl MeIUaln', TIepero-
BOPOB, MUHU-CYIOB? U T. 1.

B MexnyHaponHOM YacTHOM IIpaBe MOJ MeKIAYHAPOAHOM MOa-
CYJIHOCTBI0 TOHUMAETCS KOMIIETEHIIMS CYI0B TaHHOIO rOCyaapcTBa
IO pa3peleHUIO TPAXKIAHCKHUX 1€] C MTHOCTPaHHBIM 3ieMeHToM. TTpo-
deccop Xaiimo Illak, Ha3bIBass MeXKIYHAPOAHYIO ITOICYIHOCTh «IIpa-
BOBOI1 TIPEANOCHUIKON», TAKXKE YKa3bIBaeT, UTO «MEXIyHapOmHasI
MOJCYIHOCTb YCTaHABJIMBAET, TTOANAJAET JIM MOJ KOMIIETEHIIMIO Ha-
LIMOHAJIBHBIX CYJIOB 80 6cell ux co8oKynHocmu (BbIAEIEHO HAMU —
A.N.) pa3penieHre IpaBOBBIX CITOPOB»>.

I Menuanms (anen. — mediation) — mocpeaHUYECTBO, pa3pelleHre
CIIOPOB C yYacTUEM CIELMAIbHO MPUTJIAIIEHHOTO CTOPOHaMU TpodeccH-
OHAJILHOTO <«ITOCPETHUKA».

2 MuHK-cyn — ocobast mpoleaypa IpeaBapuTeIbHOT0 pacCMOTpe-
HUS CIIOpa HEroCyJapCTBEHHBIM KBa3HCYIOM.

3 X. Ilak. MexayHapomHoOe rpaxkIaHCKOe IPOoLiecCyalbHOe MpaBo (Tiep.
c Hem.). — M., 2001. — C. 89.
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M3BeCTHBI TPH OCHOBHBIE CUCTEMbI ONpeAeeHUs MOACYIHOCTH:

1) mo mpu3HaKy IpaxaaHCTBa CTOPOH criopa. Tak, misli TOro
YTOOKI CyJ KaKOro-JIM0O TocyaapcTBa IpU3HaJl ce0s KOMIIETEHTHBIM
paccMaTpuBaTh €10, JOCTATOYHO, YTOOKI CITOP Kacaycsl CACKH, 3aK-
JIIOUYEHHOM TpaXXTaHMHOM 3TOT0 TOCyIapcTBa, HE3aBUCUMO OT MeCTa
ee 3aKJIIOYCHMUS,;

2) myTeM pacHpOCTpaHEHUS MpaBUI BHYTPEHHEW TEPPUTOPU-
aJIbHOM MOACYIHOCTU U, TIPEXIE BCETO, IIpaBUiia O MOACYIHOCTH T10
MEeCTY XUTEIbCTBA OTBETUMKA, TIPU OINPEIEICHUHN MOICYIHOCTH II0
JieJIaM ¢ MHOCTPaHHBIM 3JIEMEHTOM;

3) Mo MPU3HAKY «IIPUCYTCTBUS» OTBETUYMKA, KOTOPBI TOJKY-
€TCS BeCbMa IIIMPOKO.

CoralieHus CTOPOH, YCTaHABIMBAIOIINE BEIOOP IMOACYTHOCTH,
Ha3bIBAIOTCS MPOPOrAMOHHbLIMH corjamenusaMu. CorailieHus Takoro
pola XapaKTepHBI VISl JOTOBOPHOM IMPAKTUKHU HAIIETO TOCYIapcTBa 1
TIPENCTaBIISIOT COOO TIATEIBHO MPOPAOOTAHHYIO CUCTEMY TUIIOBBIX
TMOJIOKEHMI. XOTS €CTeCTBEHHO M CIIPAaBEUIMBO YTBEPXKIECHHUE O TOM,
YTO HE CYILECTBYET COIJIAIIeHNUs, YIOBIETBOPSIOIIETO MHTEPECHI BCEX
CTOpOH. B TOProBeIX 1OroBopax 0OBIYHO YCTAaHABIMBACTCS, UTO CIIOPHI
IO CAeJIKaM, 3aKJIIOUeHHBIM HAIllMM TOPTITIPEICTBOM 3a I'paHUIICH,
TTO/IJIEXKAaT MECTHOM I0pUCANKIMU. Hapsioy ¢ 3TuM, 9acTo mpemycMar-
pUBaETCA, YTO IJISI CIIOPOB IO CHAEIKE MOXET OBITH OIpeieieHa 1
WHas TIOACYTHOCTb.

OCHOBHBIMU NPABOBBLIMU AKMAMU 6 004acCmU MedCOYHaAPOOHO20
2PaNCOAHCK020 Npouecca s8AsIH0MCs.

CornamieHue o MOpSAKe pa3pellieHus CIIOPOB, CBSI3AaHHBIX C
OCYIIIECTBICHNEM XO3SIUCTBEHHON IeSTeIbHOCTH, 3aKITI0OYEHHOE CTpa-
namu CHTI 20 mapra 1993 r.

CornalieHue o cratyce koHomudeckoro cyna CHI', 3akiio-
yeHHOe 8 rocygapcTBaMu 6 st 1992 r.

I'paxxmanckuii iponeccyanbHblii Kogeke PCOCP n Apourpax-
HBIN mporieccyanbHblil Komeke PO.

CylIecTBYIOT TaKXe JOTOBOPHI O TIPABOBOI MOMOIIH, 3aKITIO-
yeHHKBIe Poccueii ¢ JIutBoii, JlaTBueit, DcToOHMEN U APYyTUMU TOCY-
JapCTBaMMU.

HoroBopsl 0 mpaBoBoii momoiuu, 3akitodeHHbie CCCP ¢
IMonbiueit, Boarapueil u ApyruMu cTpaHaMu.

Kounsenuus crpan CHI' o mpaBoBoii oMol OT 22 sSHBaps
1993 1.
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BaxxupiM 1marom crao npucoenrHenue B 2001 romy PO k Kon-
BeHLIMU «O MMOJYYEeHNH 3a TpaHUIIe J0Ka3aTeJbCTB I10 IpaXkIaHC-
KUM WJIM TOPTOBBLIM JelaM», 3akaoueHHol B [aare 18.03.1970 r.

Poccuiickoe 3aKOHOAATEIBCTBO, IIPEAOCTABIISASI MHOCTPAaHIIAM
PaBHYIO C HAIIIMMM TpaxkIaHaMHM BO3MOXHOCTh IIPUOOPETaTh U OCY-
IIECTBJISITH CBOU MpaBa B Poccuu, BMecTe ¢ TeM J1aeT BO3MOXKHOCTD
UX cyneOHol 3a1uThl. MTHOCTpaHHBIM I'paxkaaHaM 1 IuliaMm 0e3 rpax-
JAHCTBA TapaHTUPYeTC MPpaBo Ha 0OpallleHWe B CYII M MHBIE rocyaap-
CTBEHHBIE OPTaHbI JIJISI 3aIIMTHI IPUHAIIEKALINX UM JIMIHBIX, UMY-
IIECTBEHHBIX, CEMEMHBIX M MHBIX TIPaB.

HMHocTpaHHbIe rpaxkaaHe MOJb3YIOTCS TpaXIaHCKUMU ITPOIIeC-
CyaJTbHBIMU TIpaBaMy HapaBHE C pPOCCUICKMMM IpaxknaHamu. THoOCT-
paHIIBI MOTYT y4acTBOBaTh B TpaXkIaHCKHUX Ipolleccax B KaueCTBE
HCTIIA, OTBETYMKA WJIU TpeThero Juia. [IpaBo Ha cyneOHYIO 3alIUTy
nMeloT B Poccum MHOCTpaHHBIE MPEATIPUATHAS M OpraHu3auuu (CT.
433 I'TIK PCOCP).

IIpenocraBiaeHue HALMOHAIBLHOTO pexXXrMa B 001aCTU I'paKaaH-
CKOTO CyIOIIPOM3BOICTBA 3aKOH HE CBSI3BIBAET C IMPOXMBAHUEM MHO-
CTpaHIla WK Juia 0e3 rpaxaaHcTBa B Poccun.

OcBoboxeHue OT CyaeOHOro 3aiora (Wi MHOTO 00eCIIeueHMUs
B KaKoii OBl TO HU ObLUIO (pOpMe) UCTLIa HA OCHOBAHUU TOTO, YTO OH
SIBJISIETCS] THOCTPAHIIEM WM HE MMeeT IIOCTOSTHHOTO WJIM BPEMEHHOTO
MecTa XUTEeIbCTBA B TaHHOM CTpaHe, TIperycMOTpeHo Takke B [aarc-
KOl KOHBEHIIUH 110 BOIIPOCAM IpakJaHCKOTO Ipoliecca 1954 rona.

Bce moroBopsI 0 MpaBoBOi MOMOIIN, 3aKJIIOUEHHBIE C IPYTUMU
rocygapcTBaMu, YCTaHABIMBAIOT, YTO TpaKIaHe OMHOTO TOCydapCcTBa
TTOJIB3YIOTCSI HA TEPPUTOPUH IPYTOTr0 rocyIapCcTBa B OTHOIIEHUH CBO-
WX JJUYHBIX U UMYIIECTBEHHBIX ITPAB TaKOM Xe 3aIlUTOM, KaK 1 CO0-
CTBEHHBIE TpakIaHe.

Ecnu nHOCTpaHell He BiameeT SI3bIKOM, Ha KOTOPOM BeAETCS
Tpoliecc, TO OH MMeeT IpaBO 3HAKOMUTLCSI C MaTepuajJaMM Aeya
yepes3 MepeBOaYMKa, a TaKXKe BBICTYIIATh B CyAe HAa POTHOM SI3BIKE
(ct.8 TTIK PCOCP). MHOCTpaHIBI MOTYT BECTH Aejia JAYHO WU
yepe3 npencTaBuTeIs. [peactaBuTesiMu MTHOCTPAHHBIX TPaKIaH B CyIe
MOTYT OBITh KaK POCCUIMCKIE TpaXkIaHe, TaK U MHOCTPaHHBIE (a1BO-
KaT, KOHCYT).

HMHocTtpaHHOe rocygapcTBo 00j1agaeT CyieOHbIM UMMYHUTETOM.
Ilon cymeOHBIM HMMYHHTETOM ITIOHUMAETCS U3BSITUE OTHOTO rocyaap-
CTBa U3-TIOJ, FOPUCIVKIIMM APYToro rocynapcTBa. MHOCTpaHHOE rocy-
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JIApCTBO HE MOXKET OBITh MPUBJICYCHO K CyQy B KaUeCTBE OTBETUYMKA
6e3 ero cornacusi. OCHOBaHMEM 3TOTO MpPaBUJIa SBIISIIOTCS ITPUHIIUII
CyBepeHUTETa U IMPUHIIUIT CYBEPEHHOTO paBeHCTBa rocymapctB. Cy-
O0ebHbll UMMYHUmMem 20cyoapcmea eKkaruaem 6 cebs: a) CyleOHBII
MMMYHUTET B Y3KOM CMBICJIE CJIOBA — CaMy HEIIOACYTHOCThb OJHOTO
rocyzapcTBa Cyday Apyroro; 0) MMMYHUTET OT IIpeaBapUTeIbHOIO ooec-
MeYeHus] UCKa; B) UMMYHHUTET OT NPUHYIUTEIHLHOTO VCTIOJHEHMS
cyneoHoro pereHus. [IpuHIMIT IMMyHUTETa He CIeayeT IIOHUMAaTh
KaK «0TKa3 OT MmpaBocyausi». ICK K TOCyTapCTBY MOXKET OBITh IPEIbsIB-
JIEH B ero COOCTBEHHBIX CY/IaX, a B CyIax APYroil CTpaHbl — JIMIIb C
ero cornacusi. B Poccuu coxpansiemcs deiicmeue npunyuna adcoaom-
HO20 UMMYHUmMema, KOTOPBIM TOIYJIIT 3aKpeIlyIeHNne B pOCCUICKOM
3akoHogatenbeTBe. CorymacHo ¢r.61 OCHOB rpakIaHCKOIO CYIOIMPO-
W3BOJCTBA, «IIPENbIBICHUE NCKa K MHOCTPAHHOMY TOCYIapCTBY, 00ec-
TeYeHUe MCKa 1 0OpallieHe B3bICKAHUST Ha UMYIIIECTBO MHOCTPAHHO-
ro rocymapctBa, Haxopsierocss B CCCP, MoryT OBITh JOITYLLEHBI
JIMIIIB C COTJIACUsI KOMITIETEHTHBIX OPTaHOB COOTBETCTBYIOILIETO TOCY-
JIapCTBa».

B ocoboM nosoxeHur HaxoasTCs JiMlia, BXOASIIUE B COCTaB
TepCcoHaIa UTJIOMAaTUYECKUX M KOHCYICKUX TIPEACTaBUTEIbCTB, a
TaKKe COTPYIHUKU MEXITyHAPOIHBIX OpraHM3aluii. B yactHocTH, 11a-
Ba TUTTOMATHUYECKOTO TIPEACTaBUTEILCTBA, WIEHBI TUTIJIOMATUYECKO-
ro TIepCoHaJIa, KOHCYJIBCKHE TOKHOCTHBIE JIUIIA TTOIb3YIOTCS UMMY-
HUTETOM OT TPaXXTaHCKOM IOPUCIUKIINU.

Ilon cyneOHBIM MopyYeHHeM ITIOHUMAETCsT OOpallleHue Cyaa Of-
HOTO TrocyIapcTBa K CyIy Ipyroro rocynapcTsa ¢ Ipoch00oii O Mpou3-
BOJICTBE IIPOILIeCCYaTbHBIX IEUCTBUI HA TEPPUTOPHU STOTO APYTOroO
rocynapctsa. [1pu oOpallieHnu cyma OqHOIO rocyIapcTBa K Cymy Ipy-
TOro roCyaapcTBa MOTYT IIPUMEHSTLCS 4 MopsaKa:

1) HemocpeacTBeHHOE oOpallleHue cyda rocyaapcTBa A K cyay
rocyaapcTtsa b;

2) mumioMaTudeckuii mopsaok. OH 3aK/IioyaeTcsl B TOM, 4TO
cyl rocymapctba A oOpaiiaeTcsi K CBOeMy MUHHMCTEPCTBY MHOCTPAH-
HBIX JIeJI, KOTOpPOe Yepe3 CBOE MOCOILCTBO MU KOHCYJIBCTBO 0Opa-
IIAeTCS B MUHUCTEPCTBO MHOCTPAHHBIX AeJ TocyaapcTBa b ¢ HOTOI.
MM rocynapctBa b HampapisieT mopydyeHue B COOTBETCTBYIOIIUIA
CyI C IPOCHOOI O €r0 UCTIOJIHEHNH;

3) BBINOJIHEHUE CyAeOHBIX ITOpYYEeHUI B rocygapcrBe b crie-
LIMAJbHBIM YIIOJIHOMOYEHHBIM, HA3HAY€HHbBIM CYIOM IrOCynapcTBa A;
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4) BBIIIOJTHEHUE CYyIeOHBIX MOPYYEHUI IyTeM Mepeaadn ux LeH-
TpaJbHBIM opraHaM octuinu (MuHioct P®, mpokypatypa u T. 11.).

«B moroBopax o IpaBOBOII IIOMOILM, 3aK/II0UYeHHEIX Poccueii ¢
JIPYTUMU CTpaHAMU, COAEPXKATCS CIICAYIOIIE OCHOBHBIC YCIIOBUS TIPU-
3HAHMS ¥ UCTIOJTHEHUST MHOCTPAHHBIX CYIeOHBIX PEIICHMUIA:

1) pelieHre BCTYIIWIIO B 3aKOHHYIO CUJTY. DTO OIpeaeIsieTcs Ha
OCHOBaHMU 3aKOHOIATEJILCTBA CTPAHBI Cyla, BEIHECIIIETO pelleHNUE;

2) TIpM pa3pellieHUH JieJia 0 CYILECTBY COOMIOAEHEI IIPOLIECCy-
aJbHbIE TIpaBa JIMIIA, IIPOTUB KOTOPOTO BEIHECEHO PEIICHME;

3) OTCYTCTBYeT Ipyroe BCTYIMBIIEE B 3aKOHHYIO CUJIY pellle-
HHE TI0 CIIOpPY MEXAY TeMU Xe CTOPOHAMU M TI0 TOMY Xe TIpeaMeTy,
BBIHECEHHOE CYIOM B TOCYIapCTBE, HA TEPPUTOPHUHU KOTOPOTO pellie-
HUE JOJKHO OBITh TIPU3HAHO WM MPUHYIUTEIEHO UCTIOTHEHO;

4) Ipu pacCMOTPEHUU AeJia U BEIHECEHUU 110 HEMY PELICHUS
COOJTIONEHBI TIPaBUJIa MEXXAYHAPOIHBIX IOTOBOPOB O Pa3rpaHUYCHUU
KOMIIETEHIIUM CYIOB Pa3TUIHBIX CTPaH»'.

B vcniosiHeHMY MOXET ObITh OTKA3aHO B CIIydasix:

a) Korga pelleHue He BCTYIMUJIO B 3aKOHHYIO CHIIy WIM He
TTOJIEKUT UCITOTHEHMIO, 32 UCKITIOUEHUEM CTyJaeB, KOTma pelieHue
MTOUTEXXUT UCTIOTHEHUIO 10 BCTYIUIEHUS B 3aKOHHYIO CUJTY T10 3aKO-
HY CTpaHBI Cylia, BBIHECIIIETO PEIICHHE;

0) Korma peleHre BEIHECEHO B OTCYTCTBUM OTBETUMKA (BCIE-
CTBME TOTO, YTO €MY WJIM €TO TPEACTABUTEIIO0 He OBLT HaIIeXKAIIUM
00pa3oM Bpy4eH BBI30OB B CYI);

B) II0 TOXIECTBEHHOMY IENY;

I) KOrja B CTpaHE HMCIIOJHEHMsI ObUIO MCIIOJHEHO pellieHUe
WY B TIPOM3BOJCTBE IOPUCANKIIMOHHOTO OpraHa HaXOMUTCS AEJIO 110
OIIHOPOITHOMY HUCKY;

1) nejio 001agaeT UCKIIIOYUTEIbHOM MeXIyHapOIHOM IMoaBe-
JIOMCTBEHHOCTBIO WJIM TTOACYTHOCTBIO;

€) OTCYTCTBYET HOKYMEHT, IOATBEPKIAIOIIMI COTTIAIlICHNE CTO-
POH TIO JIeJTy JOTOBOPHOM MOACYIHOCTH;

3K) UCTEK CPOK TaBHOCTU IMPUHYIUTEIHLHOTO UCIIOIHEHUSI, TIpe-
JIyCMOTPEHHLI lex fori (McronmHuTens).

B 3apy0exxHoM mpaBe Ha3BaHHBIC IPOOJIEMEBI (MCIIOJHEHUS pe-
IIEHUH Cyna) OObeNMHSIIOTCS TS PMUHOM 3K3eKBaTypa MCTIOJTHUTEITb-

' M.M. BorycnaBckuii. MexayHapogHOe YacTHOe mpaBo. — M., 1999.
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HBIX JOKYMEHTOB MHOCTPAHHBIX CyI0OB. B 4acTHOCTH, B HEMELIKOM
TpaBe CYIIEeCTBYET ABa pa3IMIHBIX MHCTUTYTA: IPU3HAHUS CyaeOHOTO
pelIeHrs U pa3pelleHs NCITOMHATE UX. 3ananHasi TOKTpUHA U 3aKOH
HUCXOISAT U3 TOTO, UTO JJISI MCIIOJTHUTEIBLHBIX OPTaHOB MHOCTPAHHOE
cyleOHOoe pelleHre HeobsI3aTeJIbHO, MPEAIOChUTKY €ro UCIIOTHUMOC-
TU TPeOYIOT MPOBEPKU cyaoM. OObsIBICHNE CYyAeOHOTO pellieHUs UC-
TOJTHSIEMbIM M Ha3bIBAETCsI IK3€KBATYPOIA.

HotapuaabHble KOHTOPBI 3aHUMAIOTCS YIOCTOBEPEHUEM TOKY-
MEHTOB, TIpeIHAa3HAYCHHBIX JIJIST MX JEHCTBUS 32 TPAaHULICH; IPUHSITHU -
€M IOKYMEHTOB, COCTaBJICHHBIX 3a TPAHUIICH; OCYIIIECTBICHUEM IIPO-
LIeyp, CBSI3aHHBIX C HACJEACTBEHHBIMU J€JIaMU, OCJIOKHEHHBIMU UHO-
CTPaHHBIM 2JIEMEHTOM; 00eCIeYeHUEM 10KA3aTeIbCTB, TPEOYIOLIMXCS
IUTSL BEIEH U Ie]l B OpraHax MHOCTPaAHHBIX TOCYAapCTB, U PSIAOM ApY-
I'MX, OTHECEHHBIX 3aKOHOIATEILCTBOM K X KOMIIETCHIIUH I

Bomnpochl, Kacarolyecst Jo0BepeHHOCTEH, UMEIOT CYIIIeCTBEHHOE
MpaKTHUYeCcKoe 3HaueHue B odbecredyeHU 3¢ GEeKTUBHOM 3alIUThI IIPaB
1 MHTEPECOB MHOCTPAHHBIX IPAXAAaH U IOpUIUYECKUX JUll B Poccuu,
a TakXe POCCUIMCKUX rpaxilaH, OpraHu3aluii U rocyl1apCTBEHHbBIX
OpraHoB 3a py6exxoM. K 1oBEpeHHOCTSIM TPUMEHSIIOTCS TTOJOKEHUST
IpaxkIaHCKOTO 3aKOHOAATEJIbCTBA O IOTOBOPE MPEICTaBUTEIbCTBA, a
B OTHOILIEHWH TIPEICTABUTENILCTBA B CYJIE AEWCTBYIOT MOJIOXEHMS Ipak-
JAHCKOTO ITPOIIECCYATIbHOTO 3aKOHOIATETHCTRA.

KommznoHHbIe BOITPOCH TOBEPEHHOCTEN PeryIMpyroTcs CT. 165
OcHOB rpaxaaHcKoro 3akoHoaarejabecta 1991 roga. Dra cTaThs npe-
JyCMaTpUBAET, UTO «(hopMa U CPOK AECUCTBUS JOBEPEHHOCTEH omnpe-
JIEJISIIOTCS TI0 TIpaBy CTpaHBbl, Te BBIIaHA JOBEPEHHOCTh. OMHAKO J0-
BEPEHHOCTb HE MOXET OBITh TTPM3HAHA HENECHCTBUTEILHOM BCICACTBHE
HecoOmoaeHus1 (DOPMbI, €CJIU IIOCIEIHSIS YIOBIETBOPSIET TPeOOBAaHN -
sIM COBETCKOTO IpaBa». B onpeneseHHbIX cllydasix OT MHOCTPaHLIEB
TpedyeTcs o0si3aTeIbHOE TIPeACTaBIeHUE ToBepeHHocTel. Poccuiickoe
3aKOHOMATEIbCTBO YCTAHABIMBAET, YTO KOHCYJI 6€3 TOBEpEHHOCTEM
OCYILIECTBISIET (DYHKIIMU O MPEICTaBUTETLCTRY.

XpecromaTus

«MexnyHapoHasi TOACYIHOCTb O3HaYaeT KOMIIETEHIIMIO CYIOB OIl-
pelesIeHHOTO TOoCylapcTBa paccMaTpuBaTh I'paxkIaHCKO-MPaBOBbIE
CMOPBI, UMEIOLIME MEXIYHAPOAHBIN XapaKTep».

Jx. Yemmp, I1. Hopt. MexayHaponHoe yacTHOe TipaBo. — M.,
1982. — C.78.
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«CornauieHue, B KOTOPOM CTOPOHbBI OMPEAEJSIIOT KOMIETEHIUIO
cyJia OnpeaeIeHHOTO rocy1apcTBa, paccCMaTpUBAIOLIETO YK€ BO3HUK-
WA MeXIy HUMM WM MOTYUIMI BO3HUKHYTb B OyayllleM CIOp,
WMEHYETCSI MPOPOTallMOHHBIM COTJIALLIEHUEM».

JLA. Jlyau, H.X. Mapenuesa. Kypc MexxayHapoaZHOIO YaCTHOTO
TpaBa. MeXIyHapOomHBIiA rpaskIaHCKMiA ipotecc. — M., 1976. — C. 65.

«Ecu obcTosiTeNnbCTBA AeJia 3aTparuBaloT MPaBOMOPSIKNA HECKOJIb-
KUX TOCYIapCTB, TO BCTaeT BOIPOC, B KAKOM M3 HUX CJeAyeT pac-
CMaTpuBaThb BO3HUKIIUN CIIOP M, COOTBETCTBEHHO, CYIbl KaKOTO
rocygapcTBa KOMIIETEHTHBI peliaTh ero. TaKkylo KOMITETEHIIUIO cyaa
OIHOM CTpaHblI, KOHKYPUPYIOIIETO C CyAaMU APYroi, MPUHSITO Ha-
3BIBATh MEXXIYHAPOIHOM MTOICYTHOCTHIO, WU 1opucaukieit. Ee cie-
IIyeT OTJIMYaTh OT HAIIMOHAJIBHBIX (POPM MOACYITHOCTH...».

X. Kox, Y. Marnyc, Bunknep don Mopendennsc I1. Mexny-
HapOIHOE YacTHOE IMPaBO U CPAaBHUTEIbHOE TMpaBoBeneHUe (Iep. ¢
HeM. . 10. H. FO.M. IOmaiesa). — M., 2001. — C. 49.

«Ecu coBeTckuii cyn MpUMeEHsIeT MHOCTPaHHBIM 3aKOH, TO COBEp-
IIEHHO OYEBUIHO, YTO €T0 OTHOIIICHUE K HEMY He MOXET OBITb TeM
K€, YTO U K COBETCKOMY 3aKOoHY. [IprMeHssT MHOCTpaHHBIN 3aKOH,
OH HE CTAHOBUTCS Ha TBOPYECKMI IyTh, IO KOTOPOMY OH WIET,
MIPUMEHSSI COBETCKMI 3aKOH. B OTHOIIEHUM MHOCTPAHHOTO 3aKOHa
OH He MIIET MPaBUILHOTO MCTOJIKOBAHUS W MPAaBWJIBHOTO BOCIIOJI-
HEHUsI ero MpooOesioB, a YCTaHABIMBAET, KaK 3TOT 3aKOH TOJIKYIOT
1 TIPUMEHSIOT B CylIaX COOTBETCTBYIOIIETO TOCYIapCTBa...».

M.M. Arapkos. [IpuMeHeHne COBETCKUM CYIOM MHOCTPAHHO-
ro 3akoHa // [Ipobiemsbl colmanucTiieckoro mpasa. — 1938. — Ne 3.
— C. 69.

«CeromHs SIBJISIETCST caMO CO00# pa3yMeolMCs, YTO B TIPUHITUIIC
MHOCTpAHIIaM 00ecTieyrBaeTCs ITpaBoBas 3allluTa B BUIE CBOOOIHO-
ro ¥ OeCIpernsITCTBEHHOTro J0CTYIA K CyIy B TOM Xe 00beMe, YTo U
rpaxaaHaM cooTBeTCTBYlollero rocynapcra (Peuenue denepaib-
Horo KoHctutymonHoro cyaa 'epmannu BverfGE 60.253.304). lan-
HOe TIpaBO YeJIoBeKa He 3aBHCUT OT o0ecTieueHHsI B3auMHOCTH. On-
HaKO B BOCHHOE BPEMSI MOXET CIYIHMTHCS TaK, YTO IS MHOCTPaH-
IIeB OrpaHMYMBACTCS TOCTYIT K CYIy; IPUMEHHUTEIBHO K IpaskIaHaM
(TmogmaHHBIM) BpaxkaeOHoro rocymapcta (alien enemy)».

X. Ilak. MexmyHapoIHOe TpakIaHCKOe IPOoIecCyabHOe TIpa-
Bo (1ep. ¢ Hem.). — M., 2001. — C. 256.
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KOHTpOJ\bele BOIIPOCHI

1. Kakuie OTHOLLIEHMST COCTARJISIIOT IPEAMET PEryJIMPOBaHNST MEXK-
JYHapOIHOTO TPasKIaHCKOTO MTPOLIeCCyaTbHOTO MpaBa’?

2. Kak onpenensieTcst TOHATHE «MeXIyHapOIHAS MOACYIHOCTE»?

3. Kakue cy1iecTBYIOT CUCTEMBI ITOACYIHOCTU?

4. KakuMm o0beMOM IIpaB 00J1a1al0T MHOCTPAaHHbIE TpaXXKIaHe 1
MHOCTpPAHHKIE TOCYJAPCTBA B 00JIaCTU IPakKAaHCKOTO mpoliecca B PD?

5. KakoBBl OCHOBHBIE HOPMATUBHEIE ITPaBOBLIE aKThl PMD 1 Mex-
IYHApPOIHBIE TOTOBOPHI, KOTOPHIE PETYIMPYIOT BOIIPOCHI MEXIyHa-
POIHOTIO IrpaxkIaHCKOTO Impoiiecca?

6. Kak pellraeTcst BOIpoc y4acTUsl MHOCTPAHHBIX KOMIIAHUI B
apouTpaxkHoM Mpoiiecce PD?

7. Yto Takoe cynebHbIit 3amor? IpumeHsiercs nu oH B PD?

8. Ilepeuncaure yca0BUS 111 UCIIOJIHEHHUS M OTKAa3a B UCIIOJIHE-
HMU pelIeHUsI MTHOCTPAaHHOTO TocynapcTna’?

9. Kakue cynpl B P® y9acTBYIOT B IIpoliecce UCIIOJHEHUS pe-
HIEHWI MTHOCTPAHHBIX IOPUCIUKIIMOHHBIX OPraHOB?

10. Kakue HoTapuaibHbIE IEMCTBUS MOTYT COBEPILIATh KOHCY/Ib-
CKME YUpexXIeHUS?

3agaun u ynpaxuenus

1. 3akOoHYUTE ONpeeeHUE MOHITHS: MEXKAYHAPOAHbIN Ipax-
JIAHCKHIiA MPOoIecc — 3TO COBOKYITHOCTb BOIIPOCOB IPOLIECCYaIbHOTO
XapakTepa, CBI3aHHBIX ...

2. ITpoaHanM3upoBaB CUTYALIMIO, CKAXKUTE, JOCTATOYHO JIU CJie-
IYIOIIUX JOKYMEHTOB JIUISI POCCUIMCKOTO Cyla ¢ TOYKHM 3PEHUS IPO-
LIeCCYaJIbHOTO MpaBa:

B apoutpaxkHom cyne B-ii o61acTy paccMaTprBalICs MCK HEMeII-
Koii komnanuu «IIIBapLoOpioke» K poccuiickoi pupme. B mpolecce
IMOATOTOBKU JIeJia K CyAeOHOMY pa30upaTeIbCTBY CYIbs IIOTpeOoBal
OT HEMEIIKOI CTOPOHBI MPEAOCTaBUTh JOKYMEHTHI, MTOATBEPKIAI0-
LIME CTaTyC ee KaK Iopuandeckoro juia no npasy @PI', onHako, He
YTOYHWJI TIepeYeHb TaKUX TOKYMEHTOB.

IIpencraBuTenn repMaHCKOM KOMITAHUU TIPEIOCTABUIN CYILY
VcraB u BEIIKMCKY 13 TOPTOBOIO peecTpa 3emiau baBapus, 3aBepeH-
HBIE aITOCTUJIEM.

—220 —



Pasgea II. Ocobennast yacto

3. BribepuTte nmpaBUJIbHBIIA OTBET HAa BOIIPOC:

Kakum o6beMoM IIpaB 001agal0T MHOCTPaHHBIE TpaXkaaHe Ha
Teppuropuu Poccun?

a) IIMpe, YeM POCCUICKIE IrpakaaHe;

0) MEHBIUM, T. K. IBJISIIOTCS MHOCTPAHHBIMM TpakIaHAMU;

B) PaBHBIM IT0 CPAaBHEHUIO C POCCUIACKUMU TpakaaHaMMU;

4. Kakue opratbl IIpaBOMOYHBI COBEpILIaTh HOTapUaJbHEIE Ieii-
CTBUS 3a nipeaeaamu Poccuu:

a) pOCCUICKHUe I0OpUINIECKHEe JINIIA, YIIPAaBOMOYEHHBIE Ha CO-
BEPLLICHUE TAKUX NCHCTBUIA;

0) Topripenctso Poccuu;

B) KOHCYJIbCKUE yupexkaeHus PdD;

I') HOTapUyC 3TOTO TOCYIapCTBa.

5. IIpu KakuxX yCIOBUSIX MHOCTPAHHOE FOCYIapCTBO MOXKET ObITh
MIPUBJIEYEHO K CYIy B KaUeCTBE OTBETUYMKA:

a) IpU JIOOKIX;

0) NUIIb C €ro Corjacusi;

B) IIpU HaJIMYKUU NOTOBOpPeHHOCTU Mexny MW]Jlamu 3Tux ro-
CYyIapCTB;

T) IPY HAJTMYUK MEXITPAaBUTEbCTBEHHOTO COTIAIICHUSI, TTOI -
MMCAaHHOTO MEXIY 3TUMU TOCYIapCTBAMU.

Bonpocor aas o6cy:xaenns na cemunape

1. YTo Takoe MexXIyHapOIHBIN IpaXkaaHCKMii mpouecc? B yem
€T0 OTJIMYHS OT POCCUIMCKOTO IPaskIaHCKOro Tpoiiecca?

2. Kak onpenensieTcst MOHSTHE «MEXKIyHAapOIHAsI ITOACYIHOCTh>
1 KaKOBBI ee¢ BUIBI? KaknMut HOpMAaTUBHBIMM aKTaMU OHA PeTyIpy-
eTca? OOBSICHUTE, UTO OTJIMYAET MEXIYHAPOIHYIO TTOACYTHOCTDb OT
BHYTpeHHel (HallMOoHaJbHOM) MoAcyaHOocTU? B KakoM ciydae cyn
BIIpaBe He TIPUMEHSITh IIPaBMIa O MEXXKAYHAPOIHOM TTOICYTHOCTH?

3. B yeM coCTOSIT OT/IMYMST MEXIY TIPSIMOM ¥ KOCBEHHOM IO/ -
CYIHOCTBIO B MEXIYHAPOJHOM IpakaaHCKoOM mnpoliecce? YeM BbI3Ba-
HO TaKoe JejieHue?

4. YTo MOHMMAIOT B MEXKIYHAPOIHOM IpaskIaHCKOM IIpoliecce
TTOJ, JOTOBOPHOM MOICYTHOCThIO? KakoB MexaHM3M JIeiCTBUS TaH-
HOro MHCTUTYTA?

5. Kakum 00pa3oM pocCHUCKUI CyI JODKEH MPUMEHSITh MHOCT-
paHHOE TIpaBO C TOYKH 3peHUST ToKa3aTeIbcTBEHHOTO TipaBa? Borpoc
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MMPUMEHEHUSI THOCTPAHHOTO IpaBa — BOIIPOC IpaBa MJIM BOIIPOC
¢akra? B yueM npoieccyajabHble 0COOEHHOCTH JAaHHOM IPo0IeMbI?
Kaxkosa Bailia mo3ulius 1o gaHHOMY BOIIpocy?

6. Kakue cylecTBYIOT JOTOBOPHI O IIPABOBOI ITOMOILIM C y4ac-
tueM Poccun? B ueM 1x o011i1e ¥ OTJIMYUTEIbHbIE OCOOEHHOCTU?

7. CylleCTBYIOT JIU OTJIMYMS B IIpaBaX POCCUMCKUX U MHOCTPaH-
HBIX TpaXKJIaH B 00JIaCTU MEXIyHApOIHOIO I'paxkKaaHCKOro Ipoiiecca?

8. UTo moHuMalOT 3a py0exkoM Mo TePMUHOM «3K3eKBaTypa»?
KakoBo cooTHOIlIIeHNE TaHHOTO MHCTUTYTA C AaHAJIOTUIHBIMU B POC-
CHIICKOM mpaBe?

9. B ueM 3aKit04aeTcsl CyllIHOCTb CyAIeOHOro UMMYHUTETA B y3-
KOM U IIUPOKOM CMBICIE?

10. Kto (opraHsl 4 IOJLKHOCTHBIE JIM1IA) U KaKWe HOTapuallb-
HbIE IEMCTBUS U BIIpaBe OCYIIECTBIISITh B OTHOIIEHUN POCCUINCKUX
rpaxkaaH 3a TpaHuLei?

OCHOBHbIe MNMOHATHA

O aOCOMIOTHBIN UMMYHUTET;
0 IUITTOMaTUYEeCKUIA MOPSIIOK;
0 UIMMYHHUTET OT IIPEABAPUTEILHOTO OOECIICUCHUS NCKa;
0 UMMYHMTET OT IPUHYIUTETLHOTO UCIIOJIHEHMS CyAeOHOTO pe-
LLIEHMUST;
KOJUIM3MOHHBIE BOIIPOCHI TOBEPEHHOCTENA;
MEXIYHAPOIHBINA Ipaxk IaHCKUI IPOLIECC;
MEXIyHapOaHas ITOACYTHOCTb;
MEXIyHapOIHas TOTOBOPHAS ITOACYTHOCT;
HAlIMOHAJIBHBINA PEXXVM;
HOTapuaabHbIC ACHCTBUS;
MPUHIIAI CYBEPEHUTETA;
MPUHIIKIT aOCOIOTHOTO CYBEPEHUTETA;
MPOPOTallMOHHBIE COTTIAIICHMSI;
CyZIeOHBIN 3aJI0T;
CylIeOHbIA UMMYHUTET;
cyaebHoe MmopyyeHue;
9K3eKBaTypa.

Ooooooooooogoooa
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2.11. MexayHapOoaHbIn
KOMMepYecKknin apobutpax

IIporpammuas annoranus

TepMuHBI, KOTOPBIE UCITOJIL3YIOTCS B apOUTpaXKax 110 BCEMY MUPY.

ApOutpax B MexXAyHapOIHOM YacTHOM IipaBe. IloHsTre apOuT-
paxa. [IpenmyliiecTBa pacCMOTPEHUS CIIOPOB B IMOPSIIKE apOUTpaxka.
Bupgs! TpeTeiickux (apOUTpaKHbBIX) CYIOB.

MexayHaponHbiii KomMmepueckuii apoutpax (MKA). IMonstue u
opuIdecKast Iprupoaa MEXXKIyHAPOIHOTO KOMMEPYECKOTO apouTpaKa.
MexayHapoaHO-IPaBOBbIE OCHOBBI KOMMEPUYECKOIO apOuTpaxa.

MexayHapoaHbIA KOMMepUeCcKuii apouTpax B PD.

MexayHaponHble KOHBEHIIMH IT0 BOIIPOCaM MeEXIyHAPOIHOTO
KOMMEPUYECKOIo apouTpaxa.

ApOutpaxnoe cornaiieHue. [ToHsTue u coaepxaHue apoOuTpax-
HOTO coraiueHust. Bumbl apOMTpaKHBIX COIJIalleHUIA.

IIpuzHaHUe 1 UCIOIHEHNE apOUTPAKHBIX PEILIEHUIA.

OnopHblil KOHCTIEKT AeKIMH

«TpeTeiickuii cya» — Cyl, HE BXOISIIIUI B CyAEOHYIO CUCTEMY
rocyaapcTBa, U30paHHbI CTOPOHAMM U3 KOMIETEHTHBIX JIULI AJ1s pa3-
pelleHus cropa MeXIy CTOPOHAMMU 10 UX corjaiineHuto. CorjiacHoO
POCCUMCKON TOKTPUHBI — IPOU3BOIHBIA MUHCTUTYT.

«ApOMTpaxK» O3HAYAET JIFOOOM TPETEHCKIIA CY, HE3aBUCUMO OT
TOT'0, OCYILIECTBJISIETCS JIU OH MOCTOSIHHBIM apOUTPaXKHBIM yUpeKae-
HUEM WJIHN HET;

«ApOMTpaXKHBIA Cyd» — CYII CUCTEMBI apOUTPaKHBIX CymoB PO,
nevicTBytommii Ha ocHoBaHUU ATTK P® 1995-10 roma.

«ApOHTpaKHOE COrIalieHHe» — 3TO COTIAlIEHNE CTOPOH O TIe-
penaye B apOMTpaK BCeX WU OINpeaeeHHBIX CIIOPOB, KOTOPhIE BO3-
HUKJIA WX MOTYT BOBHUKHYTh MEXIY HUMU B CBSI3U C KAKUM-THU00
KOHKPETHBIM ITPAaBOOTHOIIIEHNEM, HE3aBUCUMO OT TOTO, HOCHJIO OHO
JIOTOBOPHBIN XapakTep WU HEeT. ApOUTpaxkHOe COrlallieHUe MOXEeT

—224 —



Pasgea II. Ocobennast yacto

OBITH 3aKJTI0YEHO B BUIIE apOUTPaXKHOI OTOBOPKU B TOTOBOpE MJIU B
BHJIE OTAEIHLHOTO COTJIAIICHMSI.

«ApOHUTpaKHAsA OroBOPKa» — apOUTPAKHOE COIJIAllIEHUE, HAaX0-
JISIIIeecs B MaTepUaIbHO-TIPABOBOM JOTOBOPE, HO HE3aBUCUMOE OT HETO.

«Amiables compositeurs» («Ipykea00HbIE MOCPETHUKN») —
(opma TpeTeiickoro Cyaonpon3BOACTBa, MPUMEHIeMasi, HalpuMep,
B IlIBeruu, B pamMKax KOTOpPOI CyIo HE BO BCEM IPUIEPKUBACTCS
OYKBBI 3aKOHA, a CTPEMUTCS K BBIHECEHHUIO pa3yMHOI0, YeCTHOTO U
TIPUEMIIEMOTO PEILICHMSI.

«Apontpax ad hoc» 1 «ad hoc» WM «cUTyanMOHHBIA apouT-
pax» (JlaT. — IJISI 9TOr0) — apOUTpaxK, CO3IaBaeMbIi 111 KOHKPET-
HOTO CITOpa ¥ TIPOBOIMMBI IO TIPaBUJIaM, BBIpAaOOTaHHBIM KOHKPET-
HoO 17151 Hero. [IpaBuia cocTaBIsSIIOTCS CTOPOHAMM, apOUTPaMU MU
MMM COBMECTHO.

«HUcren» — cTopoHa, oOpallaroascs B apOUTPaKHbIN Cy/I.

«ex aequo et bono» (1o crpaBenIMBOCTU U 100py) popMa Tpe-
TENCKOro CYIOIPOM3BOICTBA, MpUMeHsIeMas, Harpumep, B LIBeriumn
(ctaTtbs 24 PernamenTa Apoutpaxknoro MHcturyra CToKroabsMa), npu
KOTOPOM CIIOp pa3pelaeTcs] UCXOMIsl U3 CUMTAIOLIErocs B 000poTe
CIIPaBEUIVBBIM.

«MexXIyHapoaHblii apoOMTpax» — apOUTpax, B KOTOPOM: a)
KOMMepYeCKHe TPEIIIPUATHSI CTOPOH apOUTPasKHOTO COTJIAIIEHUS B
MOMEHT eT0 3aKJII0YEHMST HaXOISATCS B Pa3IMUHBIX TOCYIapCTBax; 0)
OIIHO M3 CIAEAYIOLINX MECT HAXOMAUTCS 3a IpeneiaMy TocyaapcTBa, B
KOTOPOM CTOPOHBI UMEIOT CBOM KOMMEpYeCKUe MpeanpusiTys: 1) Mecto
apOUTpaxa, eCIM OHO OIIpeeIeHO B apOUTPaXKHOM COIJIALLeHUHN WU
B COOTBETCTBUM C HUM; 2) JII000€ MECTO, I/ie JOKHA OBITh MCIIOJ-
HeHa 3HAUMUTEJIbHAs YacTh 00513aTeIbCTB, BHITEKAIOIINX 3 TOPTOBBIX
OTHOILIEHUI, WJIM MECTO, C KOTOPBIM HamboJiee TECHO CBS3aH e/ -
MET CIOpa; B) CTOPOHEI IIPSIMO BHIPAaXKEHHBIM 00pa30oM JOrOBOPU-
JIUCh O TOM, UTO IIpeIMeT apOMTPasKHOTO COTJIallieHUs CBsI3aH 0oJiee
YeM C OJTHOM CTpPaHOI.

«OT1BeT4MK» (19 apOUTpaxka) — CTOPOHA, Ha KOTOPYIO yKa-
3BIBAET UCTEL, CCHUTASICh TIPY 3TOM Ha apOUTpaskHOE COTJIAllIEHUE.

Hcnonb3ys maHHBIM COBPEMEHHBIN CJIOBaph TEPMUHOB, IIPUME-
HSIEMBIX B apOUTpakax 1o BCeMy MUPY, pACCMOTPUM OCHOBHEIE TIPO-
6;1eMbl Ha3BaHHOTO pazaena MYIL.

B npeambyne 3akona PP ot 7.07.93 1. «O MexXayHApOIHOM KOM-
MepueckoM apourpaxe» (manee 3akoH «O MKA») KocBeHHO BBO-
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IATCS TIOHSITHE MEXIYHAPOTHOTO KOMMepUYeCKoro apouTpaxka. JlaH-
HBII 3aKOH COIEPKUT cieayoliee mojoxeHne: «Hactosmuit 3akoH
HUCXOOUT U3 IIPU3HAHMS MOJIE3HOCTU apOuTpaxa (TpeTeiicKoro cyaa)
Kak IMPOKO IMPUMEHSIEMOro METOIa pa3pellieHsI CIIOPOB, BOZHUKA-
IOIIMX B chepe MeXIYHapOIHOI TOPTOBIN...».

i1 TOTO, YTOOHI JIy4llle YSICHUTH codepocanue mepmuna MKA,
pacimdpyeM ero 1o 4acTsM.

MexnyHapomIHbIi — 03HAYaeT IMPUCYTCTBYE B TpasKIaHCKO-TIpa-
BOBBIX OTHOIIIEHMSIX, TI0 IMTOBOMY KOTOPOTO BO3HMK CITOP, «MHOCT-
PaHHOTO 2JIEMEHTA»;

Kommepueckuii — rmomyepKruBaeT HeroCyIapCTBEHHYIO IIPUHAI -
JIESXKHOCTh OPTaHOB, PACCMAaTPUBAIOIIUX CITOP, 00s13aTeJIbBHBIM YCJIO-
BHEM JIESITEIbBHOCTH KOTOPHIX SIBIISIETCSI HATMYME apOUTPasKHOTO CO-
[JIAllIeHWsI CTOPOH, a TaKXKe XapaKTep CIIOPOB, KOTOPhIE B HEM pac-
CMaTpUBalOTCA (B CAaMOM IIMPOKOM CMBICTIE CJIOBA «<KOMMEPIIHUST» ).

ApOUTpax — XapakTepusyeT crneluduKy OpraHoB (0COOEHHOC-
TH UX OPTaHU3AllNM, COCTaBa, NESITEIbHOCTH) M MEXaHU3M PaCcCMOT-
pPEHMSI KOMMEPUYECKUX CIIOPOB.

Takum obpazom, MKA moixncHo onpedesums Kax CUCTEMY HETO-
CyIapCTBEHHOT'O PACCMOTPEHMSI TpaXkIaHCKO-TIPaBOBBIX CIIOPOB, OC-
JIOXKHEHHBIX «MHOCTPAHHBIM 3JIEMEHTOM», BOZHUKAIOIINX B cdepe
MEXIYHapOIHBIX 9KOHOMUYECKUX CBsI3eil, IpU3HaBaeMyI0 rocynap-
CTBEHHO1 BJIACTBIO PA3IMYHBIX CTPaH. B maHHOE MOHATHE BKIIOYAIOT
Takxke crneuu@puKy OpraHoB U MPOLENYPY BbIOOpa apOUTPOB, YIIOJ-
HOMOYEHHBIX PACCMaTPUBATh 3T CIIOPBI, ¥ OCOOBIE MpaBUJIa MPU3HA-
HUS Y UCITOJTHEHUsI PeIlIeHUI, BHIHECEHHBIX HETOCYIapCTBEHHBIMU
OpraHamm.

Bomnpock! 00 MCIIOTHEHUH TOCYIapCTBEHHBIX apOUTPaXKHBIX pe-
IIEeHUH, HApSAIy C BHYTPEHHUM 3aKOHOAATEIbCTBOM, 3aKPETLISTIOTCS
B IByXCTOPOHHMX WJIM MHOTOCTOPOHHMX MEXKIYHAPOTHBIX JOTOBOPAX.

T'oBopst o mpaBoBoii npupoge MKA, HeoOxoauMoO cKa3aTh O
mpex enaseHcmayouUx meopusix.

JloroBopHas. Teopusi, B COOTBETCTBUM C KOTOPOI apOUTpakHOE
corjialieHe paccCMaTPUBAETCsI KaK rpakaaHCKO-IIPaBOBOM JOTOBOP,
KOTOpBII BKJIIOYAET B ce0s 2 CTaauu:

* CTAIMIO 3aKJIIOYEHUS JOroBopa (BEIOOp opraHa u ap.);

* CTA[IMIO €r0 UCIIOJIHEHUS (BbIHECEHME apOUTPasKHOIO PEILICHS).

IIpoueccyanbnas. CTOpOHHUKU 3TOI TEOPUM YTBEPKAAIOT, YTO
MKA umeeT npoleccyaiabHyto nprupoay. Bee Bompockl, Kacaloluecs
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MKA, peiarmTcs IIOCPEACTBOM MPUMEHEHMs IpaBa TOro rocyaap-
CTBa, B KOTOPOM paccMaTpUBaeTCs CIOp.

Cvemannas. /laHHas Teopysi COIEPXKUT B ceOe TTPU3HAKHU JOTO-
BOPHOI U TMpolieccyabHOM Teopuit. Bompoc o mpaBo-, ieecrnocoOHO-
CTU CTOPOH, onpeaesieHre (DOpMbl COrTallIEeHUs] CUMTAIOTCSI OTHOCS -
LIUMUCS K MaTepUaIbHO-TTPABOBbIM OTHOLLIEHMSIM. A BOIIPOCHI, Kaca-
Io1IMeCcs] MPUHSATUS U UCTIOJTHEHUST apOUTPaXKHOTO PEILIEHUs], OTHO-
CSITCS K TPOLIECCYaJIbHBIM.

Opranuzanuu 1 ¢GUPMBI pa3IMYHBIX CTpaH, 3aKjioyas KOH-
TPaKkThl, MO PSIAY CYILIECTBEHHBIX MPUUYUH, OOBIYHO CUMTAIOT, YTO
apOUTpaKHOE pa3doMpaTebCTBO JIyulile, yeM cyaeoHoe. ITloaToMy s
IIPaBOBOI1 00ECIIEUeHHOCTHU CAEI0K OOJIbIIIOe 3HaUeHe TIpUo0peTaeT
CO3[1aHUE YCJIOBUIA, TApaHTUPYIOILIMX OObEKTUBHOE U KOMITETEHTHOE
pas3pelieHre BO3MOXHEIX CIOpPOB. Jis1 opraHu3auuii u gupm, Bemy-
LLIMX TOPTOBBIE U MHBIE OIEepallii, PACCMOTPEHKUE CIIOPOB B MOPSIAKE
apOuTpaxa UMeEeT CYLeCTBEHHbIE NTPEUMYILIECTBA MO CPABHEHUIO C
CcyneOHbIM MopsiakoM. TIpermylecTBa 3T COCTOAT, IPEXE BCETo, B
HETNPOAOJKUTEIbHOCTU, 10 CPABHEHUIO C OOBIYHBIMU CyJaMU, CPO-
Ka pacCMOTpEHUS JieJl, a TAKXK€ B OTHOCUTEJIbHOM, MO CPAaBHEHUIO C
CyIeOHBIM MTPOU3BOICTBOM, JIellI€BU3HE (IJIS1 UHOCTPAHHbBIX KOMIIa-
Huit). Jlena paccmarpuBaloTcs HerjacHo. K mpenMyliecTtBaM apouT-
paxxHOTO pa3dbupaTebCTBa MOXKHO OTHECTH TaKKe MPOCTOTY MCIOJI-
HEHUs apOUTPaXKHBIX PELIEHUI, BBICOKYIO KBUIU(PUKALIMIO U KOM-
METEHTHOCTbh apOUTPOB U TO, UTO PEIIEHUS apOUTPOB HE MOJJIeKaT
oOxanoBaHu1o. CTOpOHBI CBOOOIHO BEIOMPAIOT apOUTPOB, MECTO pac-
CMOTpPEHMS Criopa U A3bIK, HA KOTOPOM OYAET BECTUCH CYAOTIPOU3-
BOJICTBO, UTO TaKXKe SIBJISIETCS CBOEOOPA3HbIM MPEUMYIIIECTBOM.

MKA MOXHO pa3iejiuTh Ha MTOCTOSIHHO AEHCTBYIOIIME (MHCTH-
TYIHOHAJbHBIE) Y U30JUPOBAHHbIEC (CHTyallMOHHbIE) Cynbl. [To mo-
CTOSIHHO JEMCTBYIOLIMMM TOHUMAIOT YCTOMUYMBBIE CyAeOHbIE MHCTaH-
LIMU, KOTOpble 3aHMMAIOTCSl pa3pelleHreM crnopoB. K HUM MOXHO
oTHecTu MexmyHapoaHbiii Kommepueckuii Apourpaxusiii Cyn npu
Toproso-IIpomsiienHoi ajgate PO, Mopckyio apOUTpaskHYIO KO-
muccuio rmpu Toproso-ITpomeiinenHoii [Tanare P®. M3oaupoBaH-
HBIMU CyllaMU Ha3bIBalOT CYIbl, KOTOPbIE CIIELIMATILHO CO3Ia0TCs
JIJIs1 pa3peleHust KOHKPETHOTO CIopa.

B P® nipaBoBoii 0CHOBOI OpraHu3alnu U aesteabHocT MKA
saBisieTcs 3aKoH «O MeXITyHapoJHOM KOMMEPUYECKOM apOUTpaxe» OT
07.07.93 ¢ niByM$ IPUIOXKEHUSIMU:
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1) ITonoxenne o MKAC npu Toproso-ITpomebinuienHoit I1ana-
Te PD;

2) INonoxenue o MAK nipu Toproso-ITpombiinienHoit [Manate PO.

B cootBeTcTBU co cT.1 3akoHa PP «O MKA», 1aHHBII 3aKOH
npumensiercss K MKA, eclii MECTOXUTEILCTBO apOUTpa HAXOAUTCS
Ha Teppuropun PO.

MexnyHaponnbiii Kommepueckuit ApoutpaxkHsiii Cyn KoOMITe-
TEHTEH B pa3pelieHUH CJIeIYIOIIMX CITIOPOB:

* CIIOPBI, BOBHUKAIOLIME TPU OCYLLECTBIECHUN MEXITYHAPOIHO-
5KOHOMMWYECKUX CBsA3el (KOMMEpUYECKUE TTPENNPUSITHSI, CTOPOHBI Ha-
XOISTCH 3a IpeaenamMu repputopuunt PO);

* CITOpbI MEXAY CTOPOHAMM, OJIHA M3 KOTOPBIX SABJSIETCS TpeI-
MPUATUEM C MHOCTPAHHBIMU MHBECTULIUSIMU WU MEXIyHApOIHOMN
opraHmsanueit, co3gaHHoi Ha Tepputopun P®, He3aBUCUMO OT Xa-
pakTepa criopa.

Mopckoit ApoutpaxHoii Komuccuu 1moaBegoMcTBEHHbI CIIOPHI,
BBITEKAIOIIME U3 JOTOBOPHBIX U JPYTUX IPakAaHCKO-TIPaBOBBIX OT-
HOILIEHUH, CBSI3aHHBIX C TOPTOBbIM MOpPEILIABAHUEM.

Hnst paccmorpenus cnopa B MKAC uiun MAK, momumo co-
OJ1r0IeHUs YCIOBUS O TTOABEIOMCTBEHHOCTH CIIOpa, HEOOXOMMO €1Ie
U HaJImyre ApOUTpaXKHOTrO COIIallleHUsI CTOPOH O Iepeaaye Ux cropa
B MKAC unu MAK.

B otiinume ot rocymapctBeHHBIX cynoB, B MKAC ¢popmMupoBa-
HUE CyJa OCYLIECTBISIETCSI CAMUMU CTOPOHAMU MyTeM U30paHUs ap-
OUTpPOB.

ITonoxeHue o mpaBe CTOPOH BHIOMpPATh B KayecTBe apOuTpa
JII000e€ JINLIO, a CJIe0BaTeIbHO, U MHOCTPAHHbBIX I0PUCTOB SIBJISIETCS
BaXXHOM HOBEJUIOM B POCCUMCKOM 3aKOHOHATEIbCTBE, MPUBJICKAIO-
1Ieil MHOTUX MHOCTPAHHBIX OM3HECMEHOB paccMaTpUBaTh CIIOPHI B
Poccuu.

OmnpiT ntoka3biBaeT, YTo B MKAC CKOHIIEHTPUPOBAHEI JTy4-
LK YMbI, 3aHMMAOLIKMECS TPOO0IeMaMy MEXIyHapOIHbIX 3KOHO-
MMUYECKMX OTHOLLIEHUI M MEXIYHApOIHOIO YaCTHOTO MpaBa. DTo Mpo-
¢eccopa M.M. borycnasckuii, I.M. BenbssmunoB, N.C. 3bikun, A.C.
Komapos.

OCHOBHOI1 CTaaMell B CUCTEME MEXIyHAPOIHOIO KOMMEPYECKO-
ro apouTpaxa sBJseTCS BbIHECEHUE PEIIeHUs MO CYIIECTBY CIopa.
BaxxubsiM npaBuiioM, oTpaxaiomum cneruduky MKA, cieayeT Ha-
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3BaTh MOJIOKEHME O TOM, YTO pellieHre, BhIHECEHHOe B paMKax MKA,
SIBJIIETCSI OKOHYATENIbHBIM U HE MOMJIEXUT 00KaI0OBaHUIO.

Ho 3akon P® «O MKA» npeaycMaTpuBaeT BO3MOXHOCTb OCIa-
puBaTh ApOUTpaKHOE pellleHKe IMyTeM XoaaTaiicTBa 00 OTMEHE pelle-
HUS HE MIO3JIHEE TPEX MECSILIEB CO IHS MOIYYeHUsT apOUTPaKHOTO pe-
wieHus. B IIBeruu ke UHOCTpaHHbIE YYACTHUKM (T. €. B CITy4asix, Korna
HU OJJHA U3 CTOPOH HE SBJISIETCS CYOBEKTOM ILIBEICKOIO MpaBa) MOTYT
CBOMM COTJIALIEHUEM 3apaHee UCKIIOYUTh BO3MOXHOCTb OTMEHBI ap-
OUTPaXHOIO PELICHUS 10 BCEM WM KaKMM-TM00 OCHOBAaHUSIM, YCTa-
HOBJICHHBIM B paszelie 34 1mBeacKoro 3aKkoHa oo Apourpaxe.

B cpepe MKA npuHSITO CpaBHUTEILHO OOJIBILIOE YMCIIO MEXKIY-
HaponHbIX KoHBeHIMiA. [Ipu aToM P® sBisieTcsl yaacCTHMKOM OCHOB-
HBIX U3 HUX, TAKUX, KaK:

« Holo-Mopkckass KOHBEHIMS O IPU3HAHUY U TPUBEACHUN B
HUCTIOJIHEHWE MHOCTPAHHBIX apOUTPpaKHBIX peleHuii 1958 rona;

» EBponeiickass KoHBeHIIMSI 0 BHEIIHETOPIrOBOM apOUTpaxKe
1961 rona;

» MockoBckass KoHBeH1IMS 0 pa3pelleHud ApOUTPaKHbBIM ITy-
TeM TPaXJaHCKO-TIPaBOBbIX CITIOPOB, BHITEKAIOIIMX M3 OTHOILLIEHUIA
5KOHOMUYECKOTO U HAYYHO-TEXHUYECKOro coTpyaHuuecTBa 1972 rona.

st Toro, 4ToOBI paccMoTpeHue criopa B MKA cTajio Bo3aMoxK-
HbIM, HEOOXOAMMO HaJIM4YMe 3aKJII0YEHHOTO MEXAY CTOPOHAMU CIiopa
JIEACTBUTEJILHOIO COIVIALLeHNsI. ApOUTpakKHOE COIVIAlleHNE — 3TO IMUCh-
MEHHOE comalleHue, 3aKII0UeHHOE MEXIy CTOPOHAMU CIAEJIKU, O
rnepenaye B MeXXIyHApOIHBI KOMMEPUYECKUI apOUTpaxK BOZHUKILETO
WJIA MOTYILETO BO3HUKHYTb B OyayllleM criopa MeXIy HUMM, CBSI3aH-
HOTO C OCYIIIECTBJIEHUEM UMU JAHHOU CIEKMU.

ITpuHSATO BBIACIATD ABA BUAA COIIAIIEHHMI:

1) apbuTpaxkHass OTOBOpKa — 3TO HOpMa, BKJIl04aeMasi B MeX-
JIYHApPOIHbII KOHTPAKT;

2) TpeTelicKasl 3alliuCh — 3TO OTAEJIbHOE OT MEXIYHApOIHOIO
KOHTpaKTa comallieHMe CTOPOH O Mepenaye cropa B apouTpax.

MoXHO TOBOPUTh 1 00 apOUTPaXKHOM JOIOBOPE — 3aKJII0YEH-
HOM MeXXAy CTOPOHAMM 10 BO3HUKHOBEHMS CIIOpa reHepPaIbHOM CO-
[JIallleHU U, OTAEJIbHOM OT KOHTPaKTOB. CyllleCTBYeT TakKe (paKysib-
TaTUBHAasI apOUTpakHasl OrOBOPKA, KOTOPOM MPeayCMOTPEH OOJIbILIOi
repevyeHb BOMPOCOB, pelllaeMbIX CTOPOHAMU B Cllyyae BO3HUKHOBE-
HUS CIIOPOB. DTO pe3yJibTaT COrIaCOBaAaHUS MHCTUTYLIMOHATbHBIMU
OopraHamu pa3jJIMYHbIX TOCYJApPCTB B OTAEIbHbBIX MOJOXEHUSX, Kaca-
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fo1uxcst BornpocoB MKA (rmpuMepoM MOXeT ciiykuTb CoraileHue
mexny AAA u MKAC npu TIIIT).

ConepxaHue apOUTPaKHOI OTOBOPKU, IIOMUMO «IIPOLIETYPHBIX»
BOIPOCOB, MOXET BKJIIOUaTh YKa3aHWe Ha MPUMEHHWMOE IpPaBoO, Ha
OCHOBaHWM KOTOPOTO apOXTpaM MPEACTOUT PELLIMTh CIIOP MO CYILIECTBY.

3akoH P® «O MKA» rnacur, 4To «yKa3aHue CTOPOH Ha Ipa-
BOBYIO CUCTEMY KaKOTro-JIM0O rocyapcTBa 10KHO pacCMaTpUBaThCs
KakK yKazaHUe Ha MaTepuaibHOE MPaBO 3TOrO rocyaapcTBas.

ITpu3HaHMe MHOCTPAHHBIX ApOUTPAXKHBIX COIAILIEHUM, TIPUBE-
JIEHVE B UCTIOJTHEHWE MHOCTPAHHBIX apOMTPAKHbBIX PELLIEHUIA IS CTpaH-
YYACTHUIL YPETYJIUPOBAHO MHOTOCTOPOHHeN KoHBeHIIMEeH, IIPUHSITOMN
B Huio-Mopke B 1958 roxy.

B Hell npeaycMOTpeHO Npu3HaHKE MMCbMEHHBIX COTJIALLIEHUM,
110 KOTOPBIM CTOPOHBI IOTOBOPUIIMCH TIepeaaTh B ApOUTpax CIiop 1o
KOHKpeTHOMY nelly. B cooTBeTcTBUM ¢ 3TOM KOHBeHLIMEH Kaxmoe
rocyaapcTBO 00513aHO MpPU3HATh apOUTpaKHbIE PElLLIeHUs] U TTPUBO-
JIUTh UX B UCTIOJIHEHUE HAa CBOE TEPPUTOPUU.

XpecromaTus

«In condicionibus contrahentium voluntatem potiusquam verba
spectari placuit» (B cornaiieHnsIX KOHTPareHTOB IMPU3BaHO BaXKHBIM
o0OpaTtuTh BHUMaHuEe OOJbIlIe Ha BOJIIO, YeM Ha CJIOBA).

IManunuan (pumckwuii opuct 111 Bex H.3.).

(ITaBen) «CormaiieHre CTOpOH O Iepedadye CIIopa Ha pa3pelleHus
TpeTeiicKoro cyiga (compromissum) IefcTByeT ITOOOOHO CymeOHO-
MYy TIOPSITKY ¥ UMEET LIeJIbI0 OKOHYaHUE CIIOPOB».

Hurectol Octunuana. (Kuawura IV, Tutyn VIII).

«BximioueHNe B TOTOBOpPa OTOBOPOK, KOTOPBIE MCIIOIB30BAIM KPYIT-
HbBIe BCECOIO3HBIC BHEITHETOPTOBBIE OOBEIWHEHWS, BBI3BAIO TPYI-
HOCTH, CBSI3aHHBIC C BO3MOXHOCTBIO 3aIMTHl YACTHBIMH POCCHIIC-
KUMU TIPEITPUSATUSIMEI CBOMX IIPaB, TaK KaK MHOTHE He UMEJIU TOC-
TaTOYHBIX (PDMHAHCOBBIX PECYPCOB ISl BeAeHUsI apOUTPaKHbIX MPO-
IIECCOB 3a PyOeskKoM, IO TIPUYMHE CBOCH CIabOCTH».

A.T. CeemitaHoB. CIIOpHI TTO YYPEAUTETLHBIM JJOTOBOPAM COBME-
CTHBIX TIPEATIPUSITUN B MPAKTUKE 3apyOeKHBIX TPETSHCKUX CYIOB //
MexayHaponHoOe YaCTHOE MpaBo: COBpeMeHHasl npakTuka. Co. crateit
o, pea. M.M. Borycnasckoro u A.I'. CeetnanoBa. — M., 2000. — C. 240.
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«Cmemrenue MKAC ¢ apOUTpakHBIMM CyIaMy MPOUCXOAUT TjaB-
HbIM 00pa3oM U3-3a UX HAMMEHOBaHUsI: B 000MX clyyasix B HAauMe-
HOBaHUE BXOIAT CJIOBA «apOUTPAXXKHBIN CyI».

Yro KacaeTcss COOCTBEHHO apOUTPaXKHBIX CYIOB, TO X HAMMEHOBA-
HUE He SIBJISETCS aleKBaTHBIM XapaKTepy uX aesTeJbHOCTH. OHM He
SIBJISTIOTCSI, TIO CYTH, TPETEMCKUMU CyIaMU M HMMEHYIOTCS apOouT-
paXkHbIMU 6€3 JOCTaTOYHBIX K TOMY OCHOBaHUi. Cpeau I10pUCcTOB Bce
yale BBICKa3bIBAIOTCS MPEUIOKEHUST 00 UX MepeuMeHOBaHUN B XO-
3SMCTBEHHBIE WJIM KOMMepUYecKue cyabl. Takoro poja mpemiokeHust
3aCJIy>KMBAIOT BCAYECKOM TMOMIEPXKKUA. BMecTe ¢ TeM TpymnHO Hame-
SITBCSI Ha OBICTPYIO peaIU3alIMIo STUX MPEIOKEHU, TTOCKOJIBKY 3TO
CBSI3aHO C HEOOXOMMMOCTBIO BHECEHUST COOTBETCTBYIOIINX M3MEHE-
HUi1 B geiicTByronryo Koncturyuuio Poccum».

B. Kab6aros. IlpuMeHnMoOe IpaBo IIpU pa3pellieHuX CIIOPOB B
MEXIyHAapOTHOM KOMMEpPUYECKOM apOMTpaxkHOM cyme mpu Toproso-
npombinuieHHO# majiate PD // XossiictBo 1 paBo. — 1998. — Ne 6.

«[TpuHun «KoMmnereHUUMU KOMIETEHILIMIl» HOCTaTOYHO IIMPOKO
OCBEIIEH B YUCHBIX TPYIaX POCCUMCKUX IOPUCTOB B 00JIACTU MEXKITY-
HapOTHOTO IIpaBa. DTOT NPUHIUII O3HAYAET, YTO CymeOHO-apOMT-
PaXKHBI OpTaH CaMOCTOSATEBLHO OIpenessieT Mpeaebl CBOel KOM-
nereHIMu. OCHOBHAs TTpobjieMa MpY 3TOM COCTOUT B BO3MOXKHOCTHU
WU HEBO3MOXHOCTH KOHTPOJS 3a HaajeXallluM ero MpUMeHEeHU-
€M CO CTOPOHBI TOCYAapCTBEHHOTO Cyaa MPU PacCMOTPEHMM XOaa-
TalicTBa O MPU3HAHWUM W UCTIOJTHEHUU.

Kak BUIHO U3... aHaIM3a MEXIYHapOAHBIX TOTOBOPOB, BO3MOXHOC-
TU AJ KOHTPOJISI 3a MPaBUJIbHBIM OIpeAeJeHUEM KOMIETeHIIMU
cyla, KOTOPBIM MPUHSJ PELIeHUEe MO CYUIECTBY CIOpa, MPeaycMOT-
DPEHBI JIMIIb B HEKOTOPBIX AOTOBOPaX...»

Bb. CernuH. McmolHeHUe MHOCTPAaHHBIX CyNeOHBIX PEIIeHUI U
3HayYeHUe NOrOBOPHOI MmoacyaHocTU. (CripaBOYHO-TIPaBOBasi CUCTe-
Ma «KoHcynbraHT-ITm10C»).

«B KaxmoM apOuTpaxe CTOpOHAM rapaHTHUPYETCs IMONydeHUE BCeX
MIPEMMYIIECTB, COOTBETCTBYIOIINX ITOHECCHHBIM aIMUHUCTPATHBHBIM
n3nepxkaMm. ['oHopap apOUTPOB ONpeaessieTcs] B 3aBHCMOCTU OT
IITKAJIBI, TIPOITOPITMOHANIBHONW CYMME, COCTABJISIONIEl TPeIMeT CITO-
pa, B 3aBUCHMOCTH OT 3aTpaueHHOTO BpeMeHU, TaK KakK MexXmyHa-
POIHBIN apOUTPAKHBINA CyI HE BUOIUT OCHOBAHMIA IUISI TOTO, YTOOBI
TIPETIATCTBOBATh OBICTPOMY pa3pellieHHIo criopa. OH Ha3HAYaeT CyMMY
TOHOpapa, YYUTHIBasT OMHOBPEMEHHO OBICTPOTY pa30oMpaTesIbCTBA,
CJIOXKHOCTB apOuTpaxka 1 BpeMs, 3aTpadyeHHOe apOuTpoM. B mckimo-
YUTETHHBIX CIyYasiXx TOHOPAap MOXET OBITh Ha3HAUCH HIDKE WJIU BBITIIE
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IITKAJTBI, YTOOBI COOMIOCTH MPWHIIUII CIIPAaBEIIMBOCTH IO OTHOIIE-
HMIO KaK K CTOpOHAaM, TaK M K apOuTpy».

. Auepa. MexnyHapoaHbiii apoutpaxHbiit cyn MTII // Xo-
3sTIACTBO M TIpaBo. — 1996. — Ne 10. — C. 45-49.

«O0palreHre K MeXIyHapOOHOMY KOMMEPUYECKOMY apOuUTpaxy,
KOHEYHO, He eMMHCTBEHHAsI BO3MOXKHOCTh, K KOTOPOI MOXKHO TIpH-
OCTHYTh B Cllydya¢ BO3ZHMKHOBEHHs CIIOPOB, B TOM 4YHCJIE€ CITOPOB,
HETIOCPEACTBEHHO CBSI3aHHBIX C THOCTPAaHHBIMU MHBeCTULIMAMU. [1pu
peanu3aly CIOXHBIX Y OOJBIINX MHBECTULIMOHHBIX TIPOEKTOB U MPU
MTOATOTOBKE COOTBETCTBYIOIINX WHBECTUIIMOHHBIX COTJIALIEHUI pe-
KOMEHJIYETCSI TIIATEJIbHO B3BECUTh BCE «3a» U «IIPOTHB» BHIOOpa
MecTa apOuTpaxa B CTpaHe WM 3a pyOexXoM, OIIpeldesIeHHE IIPO-
LIeCCYaJIbHBIX MPAaBWI K KOHKPETHOMY 3aKOHOAATEILCTBY, WU (hop-
MMPOBAHUIO UX B OTOBOPKE U T. II.»

M.M. BorycnaBckuii. UHOCTpaHHBIE THBECTUIIMA: IIPABOBOE pPe-
ryaupoBaHue. — M., 1996. — C. 194.

«C MOKTpMHOM aBTOHOMHOCTHM apOWTPaXKHOTO COTJIAIICHUS TECHO
CBSI3aH MPWHIIMIT KOMITIETCHIIMM KOMIETEHILIMI, KOTOPBINA OBLT J0-
OapyieH B pasnena 2 HoBoro 3akoHa'. YKa3aHHBIM IIPUHIIMII TJIACUT,
YTO COCTaB apOMTpaxka B CIydasx, KOrJaa OCIapuBaeTcsl CYIIeCTBO-
BaHUE WM NeWCTBUTEIBbHOCTh apOUTPaXKHOTO COTJIALIEHUSI, BIIpaBe
BBIHECTH pellleHWEe Ha MpPeaMeT COOCTBEHHOMW KOMMETEHUMHU. DTOT
MPUHIMT ObUT cPOPMYTMPOBAH Ha OCHOBE aHAIM3a TMpeleaeHTHOI
TIPaAKTUKH».

U. Franke. A new Arbitration Regime in Sweden // Stockholm
Arbitration Report. — 1999. — Ne 1. — P.16.

Konrpoabubie Bonpocsi

1. Yto Takoe apobutpax? Kak jaHHOE MOHSATHE COOTHOCHUTCS C

MOHSITUEM «TPETeUCKMIA Cya»?

2. KakoBbI OCHOBHBIE OTJIMYMS U OO1IME IIPU3HAKKY BUIOB ap-

outpaxein?

3. JlonycTiMO JI1 pacCMOTpeHHMeE CITopoB 1ocpectBoM MKA B PD?
4. Kakue aena roasenoMcTBeHHbl MKA?
5. Yto Takoe apouTpaxHoe cornaireHue? Kak omnpenesnsercs B

JIOKTpUHE TIOHATHUE «apOUTpaxkHasi OrOBOPKa»?

! 3akoH 06 Apoutpaxe 1999 r. (IlIBennsi) — onvH U3 caMbIX COBEP-

IICHHBIX B MUPE.
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6. Kakue Buanl apOUTpakHBIX comtaiieHuii Bel 3HaeTe?

7. Kakoe 3HaueHue MMeeT apOUTpaxkKHOe CorJIalleHue?

8. Kakue cyiiecTByIOT MeXIyHapOaHbIe KOHBEHIIUH 10 BOIIPO-
caMm MKA?

9. Kakoii 3aKoH perynupyer nesstreabHocTh MKA B PD?

10. B Kakux cy4asix BO3MOXHO 00xaloBaHHe apOUTPaKHBIX Pe-
LLIEHUIA?

11. Kakum 06pa3oM NpoMU3BOAUTCS UCIIOJHEHME PeIIeHUM ap-
ourpaxeii Ha Tepputopun PO?

3agaun u ynpaxuenus

1. IIpaBrIBHO M TIOCTYITMII CYA M KakK OBl BeI pelmnm mpenjio-
KEHHBIN Ka3yc?

MKAC npu TIIIT P® cBoum pelieHrueM 00513a1 pOCCUIICKOE TIpe-
MpUSITUE YIUIATUTh aKIMoHepHoMy obuiecTBy «C...» (XexbcuHku, OUH-
nmaaausg) cymmy B gosutapax CIIA. Poccuiickas kommnaHus o6paTuiach B
POCCUICKHMIA Cyl C XOmaTaliCTBOM 00 OTMEHE NAHHOTO PEILICHMS IO TeM
OCHOBaHUSAM, YTO OHO BBIHECEHO IO CIIOPY, HE MPEeIyCMOTPEHHOMY ap-
OUTPaKHBIM COLJIAILIEHUEM, U MPOTUBOPEUYUT IIyOJIMUYHOMY HOpsiaKy Pd.
A AO «C» 3asBIJIO XOIATaliCTBO O MPUBEACHUM B MCIIOJIHEHHNE PELICHMS
MKAC, Tak kak cTopoHHI A0 1991 r. 3aKiII0YMIM KOHTPAKT IO BO3BeIE-
Huio B CCCP psiga cTpoiioObeKTOB, B KOTOPOM IIpeIyCMaTpUBaIoCh pa3-
peleHre BceX CIIOPOB BO BHENIHETOProBoit apouTpaXkKHON KOMUCCUM TTIPU
TIIIT CCCP. B koH1Ig AeBIHOCTBIX TOA0B MEXIY CTOPOHAMM OBbLIO JOCTUT-
HYTO COIJIallleHHe O BO30OHOBJICHUM PabOT B COOTBETCTBUU C IEPBOHA-
yanbHbIM KoHTpakTOoM M odopmieHo B Buiae JlOmojHEeHUsI, B KOTOPOM
OTMEYaJioCh, YTO OHO SIBJISIETCS HeoTbeMJeMol 4acTblo KoOHTpakTa; BO
BCEM OCTaJbHOM, UTO HE YperyJupoOBaHO HaHHBIM JlOMOJHEHHEM, Heii-
ctBoBau ycinoBust KoHTpakra.

OrnpeaeneHueM POCCUICKOTO cyla B yIOBJICTBOPEHUHU XOAaTaii-
cTBa 00 ncnonHeHuu pemiennss MKAC oTka3aHo.

2. Kak moimkeH mocTynuTh POCCUMCKMI Cyl, B KOTOPBIHA ITOCTY-
MU JOKYMEHTHI U3 apOUTpaxa 1o cieayloleMy aeiy:

AMepuKaHcKash KOMIaHUS pa3MecTuIa KPYIMHYI0O CYyMMY Ha Jero-
3UTE B POCCUIMCKOM OaHKe TOJ BHICOKYIO [UISl 3aIalHOTO 060pOTa MPOLIeH-
THYIO CTaBKy. JIOroBop comepxkasl apOUTpaskHYI0 OTOBOPKY O PaccMOTpe-
HUU CIIOPOB MEXIy CTOPOHAMM TPETEMCKUM CYIOM IO TpaBujiaM ApOuT-
paxHoro Mucruryra nipu CrokronbMckoii Toprosoii Ilamare. B mpemyc-
MOTPEHHBII JOTOBOPOM CPOK KJIMEHT OaHKa IOoTpeOoBaj BO3BpaTa pas-
MEIIEHHBIX CPENICTB M IOJaralimnxcsl mpoueHToB. OgHaKo JIeHeT OH He
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noayuua. [IpoBenass mpeTeH3MOHHYIO paboTy, aMepuKaHCKash KOMIaHUs
rnojajla UCK M BbIMTpajia Aejio, HECMOTPSI Ha TO, YTO MpPEACTAaBUTEIU OT-
BeTYMKA YBEIOMJISIIM CyZ O BO3OYXXJIeHWU B OTHOllIEHUU OaHka B Poccun
npoueaypbl 6aHkpotcTBa. [ToayuuB pellleHue apOUTpaxa, aMmepuKaHCcKast
(bupma mpenbsiBUIa €ro K MCIOJIHEHUIO.

3. JlaiiTe OLIeHKY AeHCTBUSM Cyaa:

DoHn rocynapcTBEHHOIO MMylllecTBa 00paTuiicss B ApOUTpaxkKHbII
cyn K-it obiactu ¢ uckoM K KommaHuu «DUHTPECT» O pacTOPKEHUU I0-
roBopa KyIUIU-TIPONaxu akIlMil, 3aKJII0YEHHOTO M0 pe3ybTaTaM KOMMEp-
YECKOTo KOHKypca (B Xole MpUBATU3ALIMN) C MHBECTUIIMOHHBIMU YCIOBU-
sIMU, ¥ B3bICKaHUU 1ITpada 3a HEUCIIOJIHEHUE JOTOBOPHBIX 00513aTEIbCTB.

OrnpeneneHreM cyla B MPUHITUU WCKOBOTO 3asiBJIEHUSI OTKA3aHO B
CBSI3U C HEMOABEIOMCTBEHHOCTBIO CIOpa apOMTpakHOMY Cydy, TakK Kak
CYLIECTBYET CoIiallleHue O Mepeaaye CIopoB M3 JAOroBopa KyIUIM-Mpoaa-
KM Ha pacCMOTpEeHUE TpeTeicKoro cyna.

4. Kakue geiicTBUS CclienyeT IPeapPUHTh IS 3aKOHHOTO pa3-
pELICHUS CIECAYIOLIEH CUTYalluu:

Poccuiickast kommaaust «Bepac» 3akimodmia apOUTpaskHOE COTIjia-
1IeHue ¢ aBcTpuiickoit pupmoit «Ilteitp M», B COOTBETCTBUM C KOTOPBHIM
BCE CIOPbI MEXAY STUMU IOPUANUYECKUMU JULIAMU JOJKHBI MepeaaBaThCs
Ha paccMmoTpeHue apbutpaxa ad hoc B coOTBeTCTBUM C ApOUTPaKHBIM
Pernamentom IOHCHUTPAJI, npuyemM KOMIIETEHTHBIM OpPraHOM OBbLI
BeIOpaH MKAC nipu TTIII.

B mpouecce paccMOTpeHUsI OJHOIO M3 CIIOPOB apOMUTp 3aTsrUBaj
npolecc, Tpyoo He BBIMOJHSI CBOM O0SI3aHHOCTH, TOCJIe Yero poccuiic-
Kasi KOMIIAaHUS TIPEJIOXKIIA 3aMEHUTh €r0 Ha JPYroro yBakaeMoro crie-
nranucta. OHaKo aBCTpUiicKas KOMIMaHuUs, paBHO Kak U apOUTp, OTKa-
3aJIMCh OT TPOU3BOJICTBA 3aMEHBI.

5. Pemute Kasyc:

Poccuiickas komnanust 3A0 «DBepecT» u Kumnpckast pupma «Kaii-
koc» 3akmouniau B 2000 rogy 10roBop 0 COBMECTHOM IeSITeIbHOCTU B 00-
JIacTU TOProwiu. JJlaHHbI! TOrOBOp MpeaycMaTpuBal, UTO BCE CITOPhI, CBSI-
3aHHbIE C HUM, OYAyT pacCMOTpPeHbl apOUTpaxeM Mo IMpaBuiaM ApOuUT-
paxHoro uHctutTyTa ToproBoii nanatel Ctokronbma B r. CTOKroibMe Ha
aHIIMACKOM s13bIKe. B moroBope ykaszanau, 4To cocTaB apOuTpaxa paspe-
1IaeT CIop MO CIpaBelIMBOCTH (ex aequo et bono). B xone paboThl Mo KOH-
TPaKTy poccuiickasi CTOpOHa He pa3 Hapyllaja ero ycJoBUsl, U KOMITaHUs
«Kaitkoc», ”HULIMMPOBAB MPOU3BOACTBO B apOUTpaxe, B3bICKATIO TMOHE-
CeHHble YOBITKM. OQHAKO B XO/i€ NPUHYIUTEIBHOTO UCTIOJHEHHUS PEILIEHMS
apoutpaxa B PP kunpuoraMm ObLJIO OTKAa3aHO BO B3bICKAHUH, TaK KakK
pelieHre apOUTpaxa He CONEPXKUT CChUIOK Ha MPUMEHEHHOe MpaBo U,
cJieloBaTeIbHO, HE3aKOHHO.
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ITpaBoMepHO 11 OTKa3aHO B UCITOJHEHUHU pPeleHMST apOUTpaka
Ha Teppuropuu PO?

Bonpocer aas o6cy:xaenus na cemunape

1. IToueMy MHOCTpaHHBIE MPEATTPUHUMATEN TTPEATIOYUTAIOT pac-
cMmaTtpuBaTh criopbl B PD? Yo nipeacrapisger coboif Takas XapakTe-
PUCTHKA apOUTpaKa KaK «IelIeBU3Ha» ¢ TOYKH 3PEHUS POCCUNCKOTO
Y 3aIaJHOro YYaCTHUKOB Mpoliecca?

2. Kakast KOHBEHIIUSI «OTBeYaeT» 3a MCITOTHEHNE apOUTPasKHBIX
peleHN 1 IBJIsIeTCs OCHOBHOI B Mupe? ABmnstercs mu PO ygacTHuM-
el 3TOi KOHBEHIIU?

3. Yrto o3Havaer ¢axkyabTaTUBHAsI oroBopka? B yeMm cocTour ee
OTJIMYME OT IOTOBOPHOI1 apOUTPaskHOM OTOBOPKU?

4. KTo gBNISIeTCS CyOBEKTOM PACCMOTPEHMST apOUTPaKHBIX CIIO-
poB? Kak omnpenessitorcst sl apOUTPakKHOUM MpoLeaypbl MOHSITUS
«HCTEI» U «OTBETYNK»?

5. B yeMm cocTout crieniduka BHIHECEHHOTO apOMTPaxKHOTO pe-
mweHus? ITomnexxut 1 oHo ooxkanoBaHMio? B yeM CMBICII CylIeCTBY-
IOIIMX 10 JaHHOMY BOIPOCY MTPaBOBBIX HOPM M MPUUMHBI UX BO3-
HUKHOBEHMSI?

6. Kakwe cyIecTByIoT MHEHMS 10 TIOBOAY IOpUINYECKOMN TTPH-
ponsbl apouTtpaxka? Kakosa Baia mo3uiius no jaHHoOMy BOIipocy?

7. KakoBbl OCHOBHBIE apOUTPasKHbIE LIECHTPbI (MHCTUTYLIMOHAb-
Hble apOUTpaXkn) MUpPaA U MPUUYMHBI UX CTPEMUTEIBLHOTO Pa3BUTHS,
crielaan3alyy, TepPUTOPUAIBHOTO PACIIONOXKeHUs?

8. Kakue copbl He MOTYT CTaTh MPEAMETOM apOUTPaXKHOTO pas-
oupatennscTBa? [Touemy? KakoBbl pa3nmyns B moABEIOMCTBEHHOCTH
Pa3IMUHBIX UTHCTUTYLIMOHAJILHBIX apOUTpaXKeit?

9. Kak moHuMaeTcsl JOKTPUHOUN MHCTUTYT «aBTOHOMHOCTH ap-
OouTpaxHoro cornaiieHus»? Kakue opuandeckue nociaeacTBus Bie-
yeT ero nmpuMeHeHue? B yem coctout ero npaBoBoii cMbica? Kakosa
Baiiia onieHka JaHHOTO MHCTUTYTA?

OCHOBHbIe IOHATHA
O apbutp;

O apOuTtpax;
0 apOuTpaxkHasi OTOBOPKa;
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apOUTpaKHOE COIJIallleHUE;

«APYXKENI00HbIE TOCPETHUKI»;
WU30JIMPOBAHHbBIE CY/IbI;

WHBECTULIMOHHBIE CTIOPHI;
WHCTUTYLIMOHAIbHBIIA apOUTpax;
«KOMITETEHLIMY KOMITETEHLINIA»;
MEXIyHApOIHBI KOMMEPYECKUI apOUTpax;
CUTYaLIMOHHBII apOUTpax;

TPETEUCKUIA CYI;

TpETEMCKasl 3aIIUCh;

(¢akyIbTaTUBHbBIE apOUTPAXKHBIE OTOBOPKMU;
9K3eKBaTypa.
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Tpynosoii kogekc Poccuiickoit Denepaunu
2002 r.

Ilpoune coxpamenus

AMeprKaHCKast apOUTpakHast aCCOAITST

Bricimmit apouTpaxkHbiii cyn Poccuiickoi
Deneparyn

BcemupHas opraHu3anus UHTEJJIEKTyaTbHOM
COOCTBEHHOCTH

BcemupHast Topropast OpraHM3aLust

T'eHepanbHOe coraileHue o Tapudam
U TOPTOBJIE

Espomneiickuit Coro3
EBpomneiickoe DkoHoMmnueckoe Coo0I1IeCTBO

Mopckast apouTpaxkHast KOMUACCHUS
npu ToproBo-MpoMBILUIEHHO TajiaTe
Poccuiickoit @enepanumn

MexxayHapoIHbIi KOMMepUYEeCKUii
apOUTPaKHBIN ¢yl pyu TopProBo-NpoOMBILLIIIEHHOMN
nanare Poccuiickoit @enepannu

MexxnmyHapomHasi OpraHM3alys Tpyaa
MexnyHapogHoe ITyOJIMYHOE TIPaBo
MeXmyHapoaHOe YaCTHOE IPaBo
Opranumzanus OobenrHeHHbIX Hanmia
CoBeT DKoHOMUYECKOU B3anmonomoliiu

ToproBo-npoMsliiieHHas manara Poccuiickoii
Deneparn

MexayHapoaHbII UHCTUTYT MO YHU(UKALUU
YaCTHOTO TTpaBa

Opranmzaunst OobeamHeHHbIX Hammit
10 BOIpocaM 00pa30BaHMsI, HAYKH W KYJIBTYPEI
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IOHKTAL — Kondpepenuuss OOH 1o Toprosie v pa3BUTUIO

IOHCUTPAJI — Komuccusg OOH 1o npaBy MexkayHapOgHOI
TOProBIU

LCIA — London Court of International Arbitration'.

! JIOHIOHCKUIT MEXIYHAPOIHBI KOMMEpUYECKUil apoutpax (auen.)
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