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ABTOPCKOE NMPABO B U3AATEJIbCKOM BU3HECE U CMU
MPAKTUYECKOE NMOCOBWNE
M.A. HEBCKAA, E.E. CYXAPEB, E.H. TAPACOBA

nasa 1. 3AKOHOOATENLCTBO B OBJIACTHU
MHTENNEKTYAIIbHOU COBCTBEHHOCTU N ABTOPCKOI'O NMPABA

§ 1. IHTennekTyaneHast COOCTBEHHOCTb Kak 0O beKT
NpaBoOBOW OXpaHsl

Mop aBTOpPCKMM NPaBoOM B OOBEKTUBHOM CMbICIE CIIOBA NMOHUMAOT COBOKYMHOCTb MPaBOBbLIX HOPM,
KOTOpblE PEerynvpyroT OTHOLLEHWs, BO3HMKAlOLME B pe3ynbTaTe COo34aHus NMpou3BedeHus (Hay4vHoro,
XyOOXECTBEHHOrO, B 0b6nacTu uckycctea u ap.).

lMpousBeneHnss Haykn, nutepaTypbl U UCKYCCTBA B COOTBETCTBUM CO CT. 1225 [paxgaHCKoro
kogekca Poccurickon ®epepaunmn (TK P®) apnawTca uwHTEnnekTyanbHOW COOCTBEHHOCTb. B
Poccuiickon ®defepauumn, Tak Xe Kak M B ApYrMx rocygapcrteax, TEPMUH “MHTEMnekTyarnbHas
COOCTBEHHOCTL" sIBNsieTcs cobmpaTenbHbIM.

Kak otmevaet A.[l. Ceprees, NpaBO MHTENNEKTyanbHOW COBCTBEHHOCTM MCTOPUYECKN BO3HMKIO
Kak crneuudmyeckoe CpeacTBo NpaBOBOW OXpaHbl MHTEPECOB MHBECTOPOB (M34aTernen, KHUroToproBLEeB,
BnagenbueB MaHydakTyp U Ap.), KOTOpble B YCIOBMSX PbIHOYHOW SKOHOMMKM BCerga ocTaBasiucb
rMaBHbIMW MapTHepamu co3gaTenent XyLOXECTBEHHbIX MPOU3BEAEHUA U TEXHUYECKUX peleHun. OH
TaKkKke OTMEYaeT, YTO MPOUCXOXKOEHWE TepMMHaA "MHTennekTyanbHas COOCTBEHHOCTb" CBSI3aHO C
dpaHuUy3CckuM 3akoHoaaTenbCcTBoM KoHua XVIII B. <1>.

<1> CepreeB A.ll. lpaBo mHTennekTyanbHon cobcTtBeHHOCTM B Poccunckon depepaumm. M.:
MpocnekT, 2001. C. 10.

UTto kacaeTcsi MeXOgyHapoOHbIX OOKYMEHTOB, TO BMeEpPBble YNOMUHaHME 0O WHTEenneKkTyanbHOn
cobctBeHHOCTM  BcTpeyaetcs B KoHBeHuuu,  yypexpgawowen  BcemupHyio — opraHusauuto
nHTennektyaneHon cobctBeHHocT (BOUC) (Ctokronem, 14 nionga 1967 r.), kotopasi onpegensana uenbin
nepeyveHb Mpas, Nnogfiexalinx BKMOYEHMI0O B 3TO MOHATME, B TOM YUCIIE M MpaBa Ha nuTepaTtypHble,
XYLOOXECTBEHHbIE U HAyYHbIE MPON3BEAEHMS.

B Poccuu pgonroe Bpemsi TEPMUH "MHTEnnekTyanbHass COOCTBEHHOCTB" HE MCMONb3oBarics, a B
Hay4yHbIX TpyAax YacTO BbICKa3blBaNMCb MHEHMS O TOM, 4YTO MNpaBa aBTOPOB Ha pesynbTarhl
WHTENNeKTyanbHOW OeATENbHOCTM HEOOXOAMMO OTHOCUTL K NMpaBy COOCTBEHHOCTW. Yalle BCEero MOoXxHo
ObINO BCTPETUTH TEPMUH "UCKMIOYUTENBHOE MPaBo”, KOTOPLIA, MO CYTW, OTOXOECTBASANCSH C TEPMUHOM
"MHTennekTyanbHas cobcTBeHHOCTh". OgHaKko BMOCNEACTBMU BbilLEyKa3aHHbIA TEPMUH BCE-Taku cTan
ncrnonb3oBaTbCA B POCCUMWACKOM  3akoHoOaTenbCTBE. BnepeBble OH MNOABWNICS B POCCUACKOM
3akoHogartenbctBe B 1990 r. ¢ npuHaTnem 3akoHa "O cobcerBeHHocTn B CCCP", a Bnocrneactsmu - B
ogHommeHHoMm 3akoHe PCOCP, koTopble cogepXanu nornoXeHus 06 obbeKkTax WHTENneKTyanbHOW
cobcTBeHHOCTU. 3aTemM TepMUH "MHTEnnekTyanbHas cobcTBeHHOCTL" nosiBuncd B KoHctutyumm
Poccuickon ®epepaummn ot 12 gekabpsi 1993 r. Cratea 44 KoHctuTyummn P® rapaHTupyeT Kaxagomy
csoboy nuTepaTypHOro, XyOOXECTBEHHOrO, Hay4yHOro, TEXHWYECKOro WM Opyrux BMOOB TBOPYECTBA.
Mocne 3TOro MPOM3OLLISIO BKITKYEHME BbIleyKadaHHOro TepmMuHa B 'K PO.

B uactHoctn, B cT. 128 TK P®, koTopasd B kayecTBe OOBLEKTOB [IpaXdaHCKMX Mpae, T.e.
MaTepuanbHbIX UMW OyXOBHbIX Onar, Mo noBOA4y KOTOPbIX CyOBbEKTbI MPaXAaHCKOro mnpaBa BCTynawoT
mMexay cobon B MpaBOBblE OTHOLLEHWS], YKa3biBAKOTCA M pe3yrbTaTbl MHTENNEKTYanbHON OEeATENbHOCTMH,
OXpaHsAeMble pe3yrnbTaTbl MWHTENMEKTyanbHOW OeATeNnbHOCTM W MPUpPaBHEHHbIE K HUM cpeacTBa
MHAMBUAYyanu3aumm (MHTennekTyanbHas COOCTBEHHOCTD).

B HacToswee Bpems NpoM3OWIO YTOYHEHUE TepMuHa "MHTennekTyanbHas COOCTBEHHOCTL',
KOTOpbIN B COOTBETCTBUM CcO CT. 1225 K PO BKntovaeT B cebs:

1) NpousBeneHns Hayku, nuTepaTypbl U UCKYCCTBA;

2) nporpamMmbl 1151 3NEKTPOHHO-BBIYNCIIUTENBHBIX MaLWH (Mporpammel ang 3BM);

3) 6a3bl 4aHHbIX;

4) NCNOMHEHNS;

5) dpoHorpammsl;

6) coobweHnss B adup v no kabemno paguo- wnu Tenenepefad (BewaHuwe opraHv3auuvn
3MpHOro nnmn kabenbHOro BeLaHns);

7) n3obpeTeHus;

8) noneaHble mogenu;

9) npombILLIeHHbIE 0Opa3Lbl;



10) cenekunoHHbIE OCTUXKEHWS;

11) TONONOrMKN MHTErpanbHbIX MUKPOCXEM;

12) cekpeTbl NponsBoacTBa (HOy-xay);

13) MpMeHHbIE HAUMEHOBAHUS;

14) ToBapHbIE 3HAKM M 3HAKN ODCNY>XUBAHWNS;

15) HaumeHOBaHWE MECT MPONCXOXOEHMSA TOBapa;

16) kommepyeckne 0603HavYeHus.

Kpome Toro, Hoennon saensetca cr. 1226 K PO, kotopas BBOAUT onpeneneHune
"MHTennekTyanbHble MpaBa", paHee HeM3BECTHOE [PaKOAHCKOMY  3akoHogaTenbCTBY.  Tak,
WHTENMeKTyanbHble NpaBa BKMYaloT B ceds:

1) ncknounTEnbLHOE NPaBo, ABMASIOLEECH NMYLLLECTBEHHBIM NPaBOM;

2) NNYHBIE HEMMYLLIECTBEHHBIE NPaBa;

3) vHble NpaBa (NpaBo cnefoBaHKs, NpaBo 4OCcTyna v Aap.).

WHTennekTyanbHble npaBa He 3aBUCAT OT MpaBa COOCTBEHHOCTM Ha MaTtepuaribHbI HOCUTENb
(Bellb), B KOTOPOM BbIpaXeH pe3ynbTaT WHTennekTyanbHonm gestensHoctu (cT. 1227 TK P®). Ecnu
npaBo COOCTBEHHOCTU Ha BELLb NEPEXOAUT APYrOMY MWLy, 3TO HE BMEeYET Nepexoq unm npegocraBneHe
3TOMY NULY MHTENNEKTyarnbHbIX NpaB Ha pe3ynbTaT MHTENNEKTyanbHON OeATENbHOCTU, BblpaXKEHHbIN B
3TOW BELLMN.

UckntoueHnem sBnsieTcs cnydan, nNpegycMoTpeHHbin n. 2 cr. 1291 TK P®. Peub nget o6
opurvHane npou3BedeHns, KOTOPbIA OTYyXAaeT ero CoOCTBEHHMK, obnagaloui UCKITHYUTENBHBIM
NpaBOM Ha TMpOM3BEAEHME, HO He SBMSLWMINCA aBTOPOM MpousBedeHuss. B atom cnydae
UCKMIOYNTENbHOE MpPaBO Ha MPOM3BEAEHUE MEpPexXoauT K npuobpeTaTento opuriHana npousBeneHus,
€Cnn JOroBOPOM HE YCTaHOBIIEHO MHOE.

HeobxogMMo OTMETUTb, YTO K OObekTamMm aBTOPCKMX MpaB OTHOCAT Takke MNpOM3BOOHbIE U
cocTaBHble NponsBeaeHns. CocTaBHble MPOU3BEAEHMS - 3TO NPOU3BEAEHMS, NpeacTaBnsowme cobor no
nogbopy wnM pacnonoXeHuo maTepuanoB pesynbTaT TBopyeckoro Tpyda (cr. 1259 TK PO).
lMpounsBogHoe npon3BeneHne npeacTasnseT codbon nepepaboTky Apyroro Npon3BeaeHs.

Ha oxpaHy npousBegeHus He BnuseT hakT Toro, 6bin0 06HapogOBaHO MPOM3BEAEHME WU HET.
MaBHBIM YCNOBUEM OXPaHOCMOCOOHOCTU SIBNAETCA TBOPYECKWI XapakTep NPOM3BEAEHUS U BblpaXeHune
ero B Kakon-nmbo obwbektuBHom chopme. Hanpumep, NUCbMEHHOW, YCTHOW, B bopme un300paxeHus,
3BYKO- UV BUZEO3anmcuy 1 T.M.

[na BO3HMKHOBEHUS, OCYLLECTBNEHMS W 3awuTbl aBTOPCKMX MpaB He TpebyeTcsa perucrpauum
Npon3BeaeHNs B KaKNX-NIMOO opraHax unm cobnoaeHnst Kaknx-nmoo dopmMarnbHOCTEN.

§ 2. CybbeKTbl aBTOPCKUX Npas

ABTOPOM MNPOM3BEAEHUSA CHMTAETCA rpaXkgaHuH, TBOPYECKUM TpyAOM KOTOpOro Obino co3gaHo
AaHHoe npoussegeHne. CornacHo nonoxexusm 'K PO B kayecTBe CyOBEKTOB MOXHO BbIAENUTE rpaxaaH
Poccuiickon ®enepaunn, WMHOCTPaHHbIX TrpaxdaH, a Tawke nuy 06e3 rpaxgaHcTBa. 3akoH He
orpaHnymMBaeT co3garternen NpousBefeHUn KakMMU-TO BO3pacTHbIMUM pamkamu. [loaTomy npaBoBow
OXpaHoW Momb3yKTCA HEe TOMNbKO MPOU3BEAEHMS COBEPLUEHHONETHUX rpaxdaH, HO Takke MaroneTHUX u
HEeCOBEpPLUEHHONETHMX MKL,.

3a manoneTHux B cooTBeTCTBUM CO CT. 28 K P® aBTOpCKME npaBa OCyLEeCTBASIOT MX 3aKOHHbIE
npegcrasuTenu (pogutenu unm nuua, nx sameHsowme). HecoseplueHHoneTHme B Bo3pacte oT 14 no 18
neT OCYLLEeCTBMASIOT CBOE aBTOpCKOe npaBo camocTosTenbHo (c1. 26 K P®). B oTHOweHuM
HegeecnocobHbIX WM OrpaHWYEHHO OEeeCnOCOOHbIX FpaXkgaH MpaBa OCYLLECTBAATCS ONeKyHamu U
nonevynTensmm.

KOpuguyeckne nvua He MoOryT ObiTb aBTOpaMu MNpPOU3BEAEHVMN, HO MOIyT SBMATHCA
npuobpeTaTensiMm MMyLLLECTBEHHOTO aBToOpckoro npasa. OgHako NWYHbIE HEVMMYLLECTBEHHbIE MpaBa
Aaxe B cnydae nepegadv UMyLLECTBEHHOIO NMpaBa BCErga COXPaHATCSA 3a aBTOPOM NPOU3BeAEeHNs.

B kadecTtBe cybbekta aBTOPCKOro npaBa MOryT BbICTynaTe M3gaTtenu, MNo4 KOTopbiMKW B
cootBeTcTBMM cO cT. 1287 K P® noHumaloT nuuo, Ha KOTOpPOe COrflacHO [OroBopy Bo3faraeTcs
0053aHHOCTb M3gaTek npou3BegeHne. OgHaKoO NpaBoOBOE MOMOXEHUE U3AaTeNnbCTB HEQOCTATOYHO YETKO
OnpefeneHo B rpaX4aHCKOM 3aKoHOOAaTeNbCTBE.

B kauecTBe CyOBEKTOB aBTOPCKOrO nMpaBa MOTyT BbICTyMNaTb M TakMe KOSNEKTMBHblIE 06pa3oBaHus,
Kak rocygapcrBo, rocygapCrBeHHble opraHbl, cyobekTbl P®. Hanpumep, B OTHOLUEHMSAX, CBSI3aHHbLIX C
BbIMOPOYHbIM MMYLLIECTBOM, NMEPEXOASALLMM MO HACrencTBy, B KaYyecTBe CyOBEKTOB aBTOPCKOro npasa
BbICTYNaloT U OpraHuM3auun, OCYLLECTBMSIOWME KOMMEKTUBHOE ynpaBrieHMe aBTOPCKMMU U CMEXHBIMM
npasamu (Hanpumep, PAO).



§ 3. UcTopust pasBuTMs aBTOPCKOro npasa

VicTopuio pasButus aBTOPCKOrO NpaBa NMPUMEHUTENBHO K POCCUNCKOMY rOCY4apCTBY MOXHO BECTU
¢ Hadana XIX B. Pa3Butve gaHHOro MHCTUTYTa B CTOMb MO34HWIA nepuof ObiNo CBSI3aHO C TeM, 4TO
anutenbHoe Bpems B Poccuun m3gaHve nevaTHbIX NpousBedeHuin Obifio UCKITHYNTENBHON MOHOMONMEN
rocygapcrea. Kpome TOro, HepasBuMTOCTb 4YacTHOro 6Gm3Heca B 0OnacTtu KHUroneyataHus WM MOfHoe
OTCYTCTBME KOHKYPEHLUN B J@aHHOW cdrepe TOPMO3MIM pasBUTME MHCTUTYTa aBTOPCKOro npasa.

B Hauwane XIX B. Obiu npegnpuHATBHI NMOMbITKM Ha 3aKOHOOATENbHOM YPOBHE YpEerynupoBaTb
OTHOLUEHMSI B KHUroM3gaTenbCkom Ou3Hece. OTO ObiNO BbI3BAHO YYacTMBLUMMMUCA crydasmu obmaHa
n3gatensmMum nNpov3BEAEHUN CBOWX 4uTaTenen OTHOCUTENBHO TOro, KTO SABMASAETCA aBTOPOM
0ony6GIMKOBaHHbIX TEKCTOB.

MWHUCTEPCTBOM HapOLHOrO NPOCBELLEHMS ObINO M30AaHO pacnopsPKEHNE OTHOCUTENBHO PyKONUCeWn
npou3BegeHnii, NoCcTynarLwWmx Ha LeH3ypy. PacnopsikeHue muHucTepcTBa 00s3biBano ma3gatenen npu
nepegave pykonucen Ha LieH3ypy NpeacTaBnATb AoKasaTenbCTBa NpaBa nucaTtens Ha nogadvy pykonucu
K HaneyaTaHuto.

U nuwb K koHuy XIX B. 6bia npusHaHa HeEOOGXOOMMOCTb B MPUHATUM CNeunanbHOro LOKYMEHTa,
perynupytoLiero Bonpocbl B obnact aBTOPCKOro npaBa. TakoW [OKYMEHT, MOMyuYMBLUMA HasBaHWe
"MonoxeHne o6 aBTopckom npase", nosiBuncs B 1911 r. OgHako Obim OTMEHEH nocne coobITUi
OkTabpbckon pesontouun 1917 r.

B aTtoT nepvog Obin MpUHAT psSa OEKPETOB O MNPU3HAHUM OOCTOSIHMEM rocydapcTBa MoObix
npoussegeHnin  (onybnMKOBaHHbIX M HEOMyONMKOBaHHbLIX, HE3aBMCMMO OT TOrO, >XUB JIM  aBTOp
npousBefeHns), OTMEHANOCk GOoMnbLIOE KONMMYECTBO AOrOBOPOB C M3gaTenbCTBamuy, NMPOBO3riallanocb
MonoXeHune, B COOTBETCTBUMN C KOTOPbIM aBTOPCKOE MpaBO B Cllydae CMEPTU aBTopa MO HacneacTBy He
nepexoguno. Takoe MONOXeHWe CoXpaHanocb BMAOTb A0 1925 r. OTOT nepuoa OxapakTepusoBaH
npuHaTMeM OCHOB aBTOPCKOro rnpaea, KOTOpble MOXHO Ha3BaTb MPOrpeCCUBHBIMU A1 CBOETO BPEMEHM.
OHK 3aKkpennanmM MCKNIYMTENbHOE MPaBO 3a aBTopaMu MNpou3BeneHun B TedeHue 25 neT. MomeHT
OoTcYeTa AaHHOro Cpoka HayuHancs C MOMEHTa MepBOro M3gaHus (MU MCMNOMHEHUS) NMPOW3BELAEHUS.
Brnocneacreum NCKMHOUMTENBHOE MPABO CTaNo OXPaHATLCHA MOXU3HEHHO.

OuepenHbimM 3Tanom B pasBUTMM aBTOPCKOro npaea MoXHO HaseaTtb 1960 - 1970 rr. B atoT nepuog
npuHnmaroTcst OCHOBbI FpaX4aHCKOro 3aKOHOAATENbCTBA, COCTABHOM YacTbio KOTOPbIX ObINO aBTOpCKoe
npaeo. C pacnagom CCCP B 1991 r. BOKYMEHT Obln1 OTMEHEH 1 BCTynun B cuiy Tonbko B 1992 r. OH
npegonpegenun msgaHve B Oygyuiem Lenoro psiga crneuvanbHbIX HOPMAaTMBHBIX akToB B obnactu
aBTOPCKOro npaea, B Tom uncrie u 3akoHa PO "O6 aBToOpckom npaBe 1 CMEXHbIX NpaBax”.

denepanbHbiM 3akoHOM OT 18 gekabpsa 2006 r. N 231-d3 Ha3BaHHbIM 3aKOH MPU3HAH yTPaTMBLLUM
cuny ¢ 1 auBaps 2008 r. B cBA3W C BBEAEHUEM B AENCTBUE YacTy YeTBepTon [ paxkgaHckoro kogekca PO.

B HacTosiLLee Bpems aBTOPCKOe MpaBo perynupyetcs nonoxensamu 'K PO,

§ 4. OCHOBHblEe MexXayHapOAHble JOKYMEHThI B obnacTtu
aBTOPCKOro rnpaea

B cootBeTcTBUM C M. 4 cT. 15 KoHcTuTyumm P® un y. 1 c1. 5 degepanbHoro 3akoHa ot 15 mniona 1995
r. N 101-03 "O mexgyHapogHbix goroBopax Poccuiickon degepaunn” mMexgyHapogHble 0OroBopbl U
cornaweHus Poccuinckon Pepepaumm SBMSIOTCA COCTABHOM 4acTbio e€e MNpaBoBOM cucTeMbl. OHu
obrnapatoT 6ornee BbICOKOW HOPUAMYECKON CUITOM MO OTHOLLUEHUIO K begepanbHbIM 3akoHaM, NMo3TOMy B
Ccrnydae BO3HUKHOBEHWUS MPOTMBOPEYUS MEXAY MEXOyHapoOHbIM [OOKYMEHTOM W  HaUMOHarnbHbIM
3aKOHOAATENbCTBOM JOITKHbI MPUMEHSATECS MONOXEHWS MEXAYHAPOL4HOMO LOKYMEHTA.

YacTtbio npaBoBon cucteMbl Poccuickon degepaumm saBRSOTCS Takke 3akmnoveHHble CCCP
OEVCTBYHOLLME MEXOYHAPOAHbIE JOrOBOPbI, B OTHOLLIEHMWN KOTOpbIX Poccuiickas degepaums npogomkaeTt
OCYLLECTBMNATbL MexayHapogHble npaBa wu obs3atensctBa CCCP B kavectBe rocygapcieBa -
npaeonpeemHnka CCCP.

B kayecTBe UCTOYHMKOB aBTOPCKOrO NpaBa BbICTYMAT KaK OBYCTOPOHHME, TaK N MHOTOCTOPOHHME
OOroBoOpbl M cornaweHns HadvHas ¢ 1968 r., korga CCCP Bctynun Bo BcemwupHyto opraHusaumio
WHTENNEeKTyanbHOW COGCTBEHHOCTMW.

CormacHo n. "a" cr. 2 ®3 "O wmexgyHapoaHbix poroBopax Poccuiickon ®epepauun”
mMexgyHapogHbii - goroBop Poccuiickon ®depepauny  03HavaeT  MeXAyHapogHoe  corfaileHuve,
3aknoyeHHoe P® ¢ wuHOCTpaHHBIM rocygapCTBoM  (MnNM  rocygapcreamu), C  MexXgyHapoLHOW
opraHusaumen nmbo ¢ uHblM obpa3oBaHuem, obnagallym MpaBoOM 3aki4YaTb MEeXOyHapOAHbIe
OOroBOpbI, B MUCbMEHHON QOpPME M perynvpyemMoe MexayHapodHbiM MpaBOM, HE3aBWCUMO OT TOro,
COOEPXUTCH Takoe corfaweHve B OOHOM [OKYMEHTE MM B HECKONbKMX CBSI3aHHbIX Mexay cobow
OOKYMEHTaXx, a Takke HEe3aBMCKMMO OT €ro KOHKPETHOIO HaMMEHOBAHWS.

MexgyHapogHble goroBopbl Poccuiickon degepaumm MoOryT 3aknoyatbCcs oT umenn Poccuiickon
depepaummn (MexrocygapCTBeHHble  [OrOBOpbI), MpaButenbcTBa Poccuiickon  depepaumm



(MexnpaBUTENbCTBEHHbIE ~ OOrOBOPbI) U pedepanbHbIX  OPraHoB  WCMOMHMTENBHOW  BRacTu
(MexXBe4OMCTBEHHbIE JOTOBOPbI).

MexayHapoaHbIi  JOroBOp MNOANeXuT npumeHeHuto, ecnn Poccuiickaa ®depepauus B nuue
KOMMETEHTHbIX OpPraHoB roCyJapCTBEHHOM BMAacTM Bblpa3una cornacve Ha obsisaTenbHOCTb Ansl Hee
MEeXOYHapO4HOro [OoroBopa MOCPeACTBOM OOHOMO U3 OENCTBUIW, NepeducrnieHHbix B cT. 6 ®3 "O
MexayHapoaHbix goroBopax Poccuinckon ®epepauun” (nytem nognucaHus gorosopa, obmeHa
OOKyMeHTamu, ero obpasylwumy, patudukaumm [[OroBopa, YTBEpXAEHUS [OroBopa, MNpUHATMA
JOroBopa, MNpPUCOEOVHEHMS K [OroBopy, JoObIM  MHbIM  CMOCOOOM, O KOTOPOM  YCIOBMWITUCH
J0roBapuBaloLLMECS CTOPOHBI), @ Takke MpW YCITOBMW, YTO YKa3aHHbIA LOroBOP BCTYNWI B cuiy Ans
Poccunckon ®enepaumm.

B KkayecTBe WCTOYHMKOB aBTOPCKOrO MpaBa MOryT BbICTynaTtb OOLIENPU3HAHHbIE HOPMbI U
NPUHUMMNBLI MeXgyHapodHoro npaea. OgHako, kak cnpaseanueo otmevdaeT O.B. KoctbkoBa, KoHcTuTyums
P® He cogepxuT onpegeneHnst obLenpruaHaHHbIX NPUHLMIOB M HOPM MEXAyHapO4HOro npasa, B CBSA3M
C 4YeM criegyetr MMETb B BMAY, YTO 3TW MPUMHUUMNBI U HOPMbl AOMXKHblI ObITb MPU3HaHbI TaKOBbIMU
Poccuinckon ®epepauuen; 6e3 nogoOHOro NpuMsHaHMWA OHWM HE MOIYT CYMTaTbCS YacTblo ee NMpaBOBON
CMCTEMbI, NOpOXAatoLLlen ang rocygapctsa B LEMNOM, €ro OpraHoB U AOMMKHOCTHBIX UL, topugudeckue
obsAzaTtenbcTBa <2>,

<2> KoctbkoBa O.B. NocTaTernHbin kommeHTapuii kK @3 "O0 aBTOPCKOM MpaBe U CMEXHbIX npaBax”
/I CINC rapaHnT, 2005.

Mog  obwenpuaHaHHbIMM  MPUHUUNAMKM  MEeXOyHapogHOro  MpaBa  crnegyer  MoHMMaThb
OCHOBOMoOMNararLne nMmnepaTMBHbIE HOPMbl MEXAYHAPOOHOrO MpaBa, NMPUHMMAaeMble U MPU3HaBaemble
MeXOyHapOA4HbIM COOBLLECTBOM roCy4apCTB B LLEMOM, OTKITOHEHME OT KOTOPbIX HEAOMYCTUMO.

K ofwenpraHaHHbIM MpuHUMNaM MeXAYyHapO4HOro npaBa, B YAaCTHOCTM, OTHOCUMTCH MPUHLMN
006pOCOBECTHOTO BbIMOTHEHMS MEXAYHAPOOHbIX 00A3aTENbCTB.

Mop obLienpnaHaHHON HOPMOW MEXAYHapo4HOro npaBa crneayeT NoHMMaTb NpaBuiio NOBEOEHMS,
NPMHMMaeMoe U Mpu3HaBaeMoe MeXAyHapoOHbIM COOOLECTBOM roCygapcTB B LENIOM B KayecTBe
topuandeckn obsisaTensHoOro.

CopepxaHve ykasaHHbIX MPUHLMMNOB U HOPM MEXAYHApOAHOro npaBa MOXET pacKpbiBaTbCs, B
yacTHoCcTW, B pAokymMeHTax Opranusaumm OObeguHeHHbIX Haumii m ee  cneunanmnaMpoBaHHbIX
yupexaeHun.

Hanpumep, ct. 38 Cratyta mexpgyHapogHoro cyaa OOH He npoBoguT pasnuuns Mexay
o6OLenpu3HaHHbIMM  HOPMaMU M MPUHUMNAMU  MEXOYHAapoAHOro npaeBa M BbiensieT cregywoowue
NCTOYHWKN MEeXOYyHapO4HOro npasa:

1) mexgyHapogHble KOHBEHLMU (kak obLLne, Tak U cneuunanbHble);

2) mMexayHapoaHbl obblbal Kak Aokas3aTenbCTBO BCEOOLLEN NpakTUKU, MPU3HaHHOM B KavecTse
npaBoOBON HOPMbI;

3) o6wwume npyHUUNbl NpaBa, NPU3HaHHbIE LIMBUNN30BaHHBIMW HAPO4aMMU.

Cnepgyetr 6oree nogpoGHO pacCMOTpPeTb OCHOBHbIE MEXOYHAapOAHbIE AOKYMEHTbl B obnactu
aBTOPCKOro npasa.

1. KoHBeHUuns 06 yypexaeHun BcemypHOW opraHnsaummn MHTennekTyansHon cobctseHHocTn 1967
r. JaHHasa KoHBeHuus Obina npuHaTa B CTOKrornibMe 1 nameHeHa 2 oktabpsa 1979 r., oHa nposo3arnaiwlana
co3gaHue BcemypHoOW opraHm3aumm MHTENMeKTyanbHoNn COBCTBEHHOCTU, LENb KOTOPOW AOMKHO ObIno
CcTaTb COOEWCTBME OXpaHe MWHTENMeKTyanbHOW COOCTBEHHOCTM BO BCEM MWpe, B3auMOOEWNCTBUE B
daHHoM obractm € MeXOyHapoOoHbIMW  OpraHusauusmMu K rocygapcrBamu, obecneyeHue
MeXOYyHapO4HOro CoTpyaHW4YecTBa rocyaapcTts. bonblioe 3HavyeHne gaHHonm KoHBeHUMM 3akmnoyanoch B
TOM, YTO OHa AdaBana onpefeneHve WHTENNEeKTyanbHON COOCTBEHHOCTU MyTEM MEepeyvmcrieHus npas,
noanexallux BKITHOYEHUIO B 3TO MOHATHE.

2. bepHckas KOHBEHLUSA MO OXpaHe NUTEepaTypHbIX U XyA0XKECTBEHHbIX npou3BeaeHni (9 ceHTsa6ps
1886 r.). 3TOT AOKYMEHT MO NpaBy MOXHO Ha3BaTb CTapeLLNM MeXAYHapOA4HbIM AOKYMEHTOM B o6nactu
aBTopckoro npaea. C MOMEHTa NPUHATUS AaHHbIA AOKYMEHT MHOro pa3 nepecmartpuBancs. KoHBeHUums B
nocnenHen pegakumm 1971 r. coctont n3 47 ctaten U CoaepXXUT OOMNOSNTHUTENbHbIN pasaen, KacatoLlwnics
passuBatowwmxca crpaH. OH coctouT m3 6 crtaterd. B HacTosiwee Bpems K OaHHOMY [LOKYMEHTY
npucoeauHnnuck 150 ctpaH. Poccusa npucoeanHmnack Kk gaHHon KoneeHuun 13 mapta 1995 r.

KoHBeHUus1 npeanonarana co3gaHne bepHckoro cows3a And oxpaHbl NpaB aBTOPOB Ha UX
nuTepaTtypHble U XyA0XXeCTBEHHbIE NPON3BEOEHNS.

CornacHo bBepHcko KkOHBEHUMM nMpaBoBas oOxpaHa MNpPedoCTaBNAeTCAa nuTepaTypHbIM U
XyOOXECTBEHHbIM NPOM3BEOEHNSIM, KaK CO30aHHbIM OOHMM aBTOPOM, Tak U CO34aHHbIM B coaBTopcTee. B
JaHHOM cnydae ornpefeneHve "nutepaTypHble W XyOOXEeCTBEHHble npousBefeHus" ABnseTcs
cobvpartenbHbiM 1 BKMtoYaeT B cebsa nobyo npodykumio B 06nactu nutepaTypbl, HAaykn U UCKYCCTBa BHe
3aBMCMMOCTU OT crnocoba 1 opMbl €€ BbIPAXKEHWS, BKIMOYAA KHUMM, BpOLWIOpbl U Apyrne NMCbMEHHbIE
npousBegeHns; nekuuun, obpalleHud, nporoBegM W gpyrme nogobHoro popa npou3BeneHus;
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ApaMaTtuyeckne M MysblKarbHO-ApamMaTudeckue Npou3BedeHUsl; xopeorpaduyeckme npousBeneHns u
MaHTOMUMbI; My3blKalibHble COYMHEHWS C TeKkCToM unuM 06e3  TekcTa; KuMHemartorpadudeckune
npou3BeaeHns, K KOTOpbIM MPUMPaBHMBAKOTCA NPOU3BEOEHMUS!, BblpaXXeHHble CMOcobOM, aHarorm4HbIM
KMHemaTorpadoun; PUCYHKKW, MPOU3BEOEHUS >KUBOMUCKU, apPXUTEKTYPbI, CKYMNbMTYpbl, rPaBUpOBaHMS U
nutorpaduu; doTtorpaduyeckme nNpomM3BeaeHusl, K KOTOpbIM MpPUPaBHMBAKOTCA MNPOM3BEAEHUS,
BblpaXXEHHbIE CMocobOM, aHanorMyHbIM  doTorpacmm; NPoM3BEAEHUSA MPUKNAZHOIO  UCKYCCTBA;
WNMOCTPauUMn, KapTbl, NNaHbl, 3CKM3bl W MNIAcTUYECKNE MPOU3BEAEHMS, OTHOCSALLMECS K reorpadun,
Tonorpadumn, apxXuTeKType Unm Haykam.

Crtatbs 7 KoHBEHUMM onpeaensieT CPoK NMpaBoOBOW OXpPaHbl - 3TO BCE BPEMS »XU3HM aBTopa 1 50 net
rocrie ero cMepTu.

OtpenbHble nonoxeHuusi KOHBEHUMM KacalTCs JIMYHbIX  HEMMYLLECTBEHHbIX MpaB aBTopa,
npousBefeHnid, CO3[4aHHbIX B COaBTOPCTBE, MpaB aBTOPOB MPOU3BEAEHWUN, Cry4aeB CBOOOOHOro
NCMNOSb30BaHUS MPOU3BEAEHMS.

MHorne nonoxeHns BepHCKOM KOHBEHUMM HalLNMM OTpaxeHue B 3akoHax Pd, kacawomxcs
MPaBOBOro PErynMpoBaHUs N 0XpaHbl aBTOPCKMX Y CMEXHbBIX MPaB.

3. BcemupHas koHBeHumsi 06 aBTopckom npaBe (KeHeBa, 6 ceHTsbOpa 1952 r.). Poccus
npucoeguHnnace K gaHHon KoHBeHuun (B ee [Mapwkckonm pepakumm 1971 r.) 9 mapta 1995 r. B
HacTosiLLiee BpeMsl B Hen ydacTBytoT 6onee 90 rocynapcrs.

KoHBeHUMS 3aKpennsieT noroxeHne o TOM, YTO MPON3BEAEHMS, BbIMyLLEHHbIE B CBET rpakgaHamu
ntoboro rocygapctea - y4acTHuka KoHBeHUMW, 1 NPON3BEAEHMS, BNEPBbLIE BbIMYLLEHHbIE B CBET B TaKOM
rocygapcree, nonb3ytoTcs B Nobom ApyroM rocyaapcree, npucoeamHuBlueMcs K KOHBEHLUMW, Takonm e
OXpaHoW, Kak Ta, KoTopas NpeaoCTaBnseTcs 3TMM FOCyAapCTBOM MNPOM3BEOEHUSIM, CO34aHHbIM €ro
rpakgaHamu.

He BbinyLleHHble B CBET Mpou3BeAeHWs rpaxaaH nboro rocygapcrea - yvacTHUKA KoHBeHUMM
nonb3yloTca B MobOM [pyrom OOroBapuBalOLLEMCH rOCyJapCTBE TakoW Xe OXPaHOW, Kak M OXpaHa,
npegocTaBnsemMas 3TMM rocy4apCTBOM He BbIMyLLEHHLIM B CBET MPON3BEAEHMSAM €70 rpaxKaaH.

Jlloboe poroBapuBaloLleecs rocygapCTBO MOXET CBOUM  BHYTPEHHMM  3aKOHOOATENbCTBOM
NPUPaBHATb K CBOUM rpaxkgaHam noboe nuuo, NOCTOSIHHO NMPOXMBatoLLEee B 3TOM rocygapcTBe.

Poccus npucoeanHunacs K Npotokonam N 1 n 2 HasBaHHOW KoOHBEHU M.

HononHutenbHbin npoTtokonn N 1 6bin nognucaH B [lMapwke 24 wuona 1971 r. n kacancs
npuMeHeHus paccmaTtpmBaemol KoHBEHLMM K Npon3BeaeHnsaM nuL 6e3 rpaxgaHcTea 1 6exeHLUeB.

B cooTtBeTcTBMM C paHHbIM [1poTOKONOM OENCTBYET NpaBuio, COMacHO KoTopomy nuvua 6e3
rpaxgaHcTBa M OexeHubl, MOCTOSIHHO MpPOXUBAKWLWME B rOCy4apcTBe, MOOMUCABLUEM HaCTOALLMNA
NpoTOKON, NpupasHuBaOTCs Ans uenen KonseHuun 1971 r. K rpaxxgaHam 3Toro rocyapcraa.

JononHutenbHbIn NpoTokon N 2 kacancs npuMeHeHUsa ykasaHHOW KoHBeHUMM K Npou3BedeHUsM,
n3gaBaeMbiM Pas3nMYHbIMU  MEXOYHapOAHbIMU OpraHu3aumsamu. B yacTHoCcTW, cormacHo gaHHoMy
MPOTOKOJY OXpaHa pacnpoCTPaHAETCA Ha NMPOU3BEAEHMS, BNepBble BbiMyLeHHble B cBeT OpraHm3aumen
O6beanHeHHbIx Haumi, cneunanunsmpoBaHHbiMu yupexaeHnammn Opranmnsauum O6begmHeHHbIx Haumi
OpraHu3aumen ameprKaHCKUX rocygapcTs.

4. KoHBeHuuMsi 006 oOxpaHe WHTepecoB npou3BoauTenen ¢OHorpaMm OT  HEe3aKOHHOro
BocnpomsBoacTBa (XeHesa, 29 oktabpss 1971 r.). Poccua npucoeguHunace K HEW, a Takke K
OOMONHUTENbHbLIM NpoTokonamMm BcemupHoli koHBeHUMM 06 aBTopckoM npaBe N 1 n 2 13 maprta 1995 r.
KoHBeHuusi Gbina npuHsaTa B XXeHeBe W KacaeTcsi npoumssBoguTernier ¢oHorpamm, MOA4 KOTOPbIMU
nMoHUMaeTcsl (PM3NYECKoe WIM PUANYECKOe NMLO, KOTOpOe MnepBbiM cAernano 3anucb 3BYKOB Ha
doHorpamme. doHorpamma - nbas, NCKMYNTENBHO 3BYKOBasi 3aMnuchb.

KoHBeHLMSA 3aKpennseT BaXKHOE MONOXEHNE O TOM, YTO KaxK4oe rocyaapCTBO-y4acTHUK obssyeTcs
OXpaHATb WHTepechbl MpousBoauTenen oHorpamMm, SABMSIOLWMXCA rpaxgaHamu Opyrux rocyaapcrs-
Y4YaCTHMKOB, OT NMPOM3BOACTBa Konui ooHorpamm 6e3 cornacus NpoM3BoOaMTENS U OT BBO3a TAKUX KOMWM
BCSIKMW pas, Korga ynoMsiHyTble MPOU3BOACTBO MIM BBO3 OCYLLIECTBNSAITCS C LENb0 UX pacrnpoCcTpaHeHus
cpenm nybnukm, a Takke OT HENOCPEACTBEHHOIO pacnpoCTPaHEHMs 3TUX KOMUIA.

3a rocygapctBamMu COXpaHsieTCA MpaBO ONpederieHvst Ipuanyecknx Mep B obecneyeHue
nonoxexun KouseHuun. Takux, HanpMMep, Kak npegocTaBreHne aBTOPCKOro npaea mnm Apyroro ocoboro
npaBa, OXxpaHa MOCpPeaCcTBOM 3aKOHOO4ATEeNbCTBa, OTHOCSLLEroCs K HEYECTHOW KOHKYpPEeHUMM, OXpaHa
NMOCPEACTBOM YrOfIOBHbIX CaHKLNN.

KoHBeHUMs1 onpegensieT M 0cobblii  3HAK MNpPaBOBOM OXpaHbl, npeacTaBnsalowmn cobon
crneuunanbsHyl0 Hagnuce B Buae cumBorna P ¢ ykasaHuem roga nepBOro us3gaHud, NpoCTaBMEHHYH Tak,
YTOObI ObINO OTYETNINMBO BUOHO, YTO AaHHaA dOHOrpaMma Haxo4UTCs Nog OXPaHOW.

5. KoHBeHUMS O pacnpoCTpaHeHUM HeCyLMX MporpaMMbl CWUrHamnoB, MepedaBaeMbiX Yepes
cnyTHukm (Bproccenb, 21 masa 1974 r.). JaHHaa KoHBeHUuMs Gbina patuduuupoBaHa Ykasom [pesvanyma
BepxosHoro Coseta CCCP ot 12 asrycta 1988 r. Poccusi npucoegmHunack k aton KoHBeHuun B
kayectBe npasBonpeemHuka CCCP B 1989 r. B HacTtoswee BpemMss B Hel ydacTtBywT 6onee 23
rocyaapcTts. [IOKyMeHT kacaeTcs CnyTHMKOBOM CBA3W, Mepejawowen Tene- U paguocurHansi.
Bproccenbckasi KOHBEHUMSI YCTaHOBMIIA BaXHOE TMOMOXEHWEe O TOM, "4TO rocygapcTBa-y4acTHUKU
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KoHBeHuMn OepyT Ha cebst 06513aTenbCTBO NMPUHMMAThL COOTBETCTBYIOLLME Mepbl NO NPeAoTBpaLLEHUIO
pacnpoCTpaHeHNsi Ha CBOEW UIN CO CBOEWN TeppuTopumn noboro HecyLero nporpamMmmbl curHana noobim
pacnpoCTPaHSAOLWLMM OpraHoM, A5l KOTOPOro curHan, nepegaHHbIi Ha CMYTHUK UMK MPOXoaALnA Yyepes
Hero, He npegHasHayaeTcs". OTo 0653aTEeNbCTBO NPUMEHSAETCS B TOM Cry4vae, Korga OpraH-McTOYHUK
noanagaeTt non HPUCAMKLMIO APYroro 4OroBapvBaloLLEroCs rocygapctsa U Korga pacnpocTpaHsaeMbln
CuUrHan sBnsieTcsl BTOPUMYHBIM - CUrHanom. Takum oOpasoM, Kak cnpaBeanvMeBo oTmedawT J1W.
MogwmbmxmH wn  K.B. JleoHTbeB, bploccenbckass KOHBeHUMst obecrneumBaeT  OXpaHy  OT
HECaHKLMOHUPOBAHHOTO PacrnpOCTPaHEHUs] MOCPEOHUKaMM HECYLLMX MNporpaMmbl CUIHanoB, OAHAKO
HenocpeacTBEHHO NpaBa OpraHmn3aumii BelllaHusi bproccenbckasi KOHBEHUUSA He 3aTparnBaeT <3>.

<3> JleoHTbeB K.B., Mogwmbuxun J1.W. TNpobnembl oxpaHbl NpaB oOpraHusaumi BewaHusa //
WHTennekTyanbHas cobCTBEHHOCTb: aBTOPCKOE NMpaBo 1 cMexHble npasa. 2001. N 12,

KoHBeHLMSA JaeT Takme BaXKHbIE C TOYKM 3pEHMS NPaBOBOro pPerynmpoBaHus onpeaeneHus, Kak:

1) nporpamma, nog KOTOPOM MOHUMAETCS  COBOKYMHOCTb  MaTepuanoB, MNOMAy4yaembIxX
HenocpeacTBEHHO MMM B 3anuvcu, COCTOAWMX M3 U300paKeHun, 3BYKOB, MepedaBaemasi NoCpencTBOM
CWIHarnoB C Lenblo NoCneayLero pacnpoCcTpaHeEHNs;

2) curHan, nog KOTopbIM MOHMMAaEeTCH Co3faBaemasi C MOMOLLbIO 3NTEKTPOHHBLIX CPeACTB HecyLlas
yacToTa, cnocobHas nepegaBaTtb NPoOrpaMmel;

3) cnyTHMK, noa KOTopbiM MOHUMAaeTcs mnwboe YCTPOWCTBO, Haxogsileecss BO BHE3EMHOM
MpOCTpaHCTBE, CNOCOOHOE nepedaBaTtb CUrHasbI;

4) pacnpoCTpaHsALWMI opraH, T.e. M3nYecKoe Nnu puanYecKoe Nmuo, pelarLlee, JOMKHa v
UMETb MECTO nepegada BTOPWUYHBIX CUrHaMoOB LWIMpOKoOW nybnuvke wnm nwobon ee vactu. [log
pacrnpocTpaHeHneM curHanoB KoHBeHUuss nogpa3ymeBaeT [OelcTBuMe, TMOCPEACTBOM  KOTOPOro
pacnpoCTPaHSIOLLMIA OpraH nepeaaeT BTOPUYHbBIE CUIHarnbl LUMPOKOW Nybnuke nnun nodon ee yactu.

6. [oroBop MO MCNOSHEHUSIM U (poHOrpammam, 3aknoyeHHbln B YKeHeBe B 1996 r., kacaetcs
NUMYLLIECTBEHHbIX U NINYHBIX HEMMYLLECTBEHHBIX NPaB ABYX CyOBLEKTOB aBTOPCKOro npaea - MCMNOSTHUTENEN
N npounssoguTtenen hoHorpamMmm.

[oroBop He TOMbKO onpeaensieT UMYLLECTBEHHbIE U JINYHBIE HENMYLLIECTBEHHbIE MPaBa YKa3aHHbIX
cybbeKkToB B pesynbTaTe WCMOMHEHUA WKW MPOM3BOACTBA (POHOTrPaMMbl, HO M YCTaHaBfMBaET CPOK
NMpaBoOBOM OXpaHbl Takmx cMmexHblXx npaB B 50 net. Ocobo oroBapmBaeTcs npaBO MCMOMHUTENEN U
npoussoguTenen oHorpaMM Ha MOSyYeHWe CrnpaBensiMBOro €AVHOBPEMEHHOIO BO3HArpaXgeHusd 3a
NpsIMOe UNKN KOCBEHHOE UCMOMb30BaHWE CO3OaHHbIX MMU DOHOrpPaMM Af1S BellaHus 1 cooblieHns ons
nyo6nvkm.

Mocne pacnaga CCCP Poccuiickas ®epepaunss B pamkax CogpyxectBa HesaBucumbix
[ocygapcTB 3aknoumna ¢ BHOBb BO3HWKLLVMMW CyBEPEHHBIMM FOCYyAapCTBaMM Kak ABYCTOPOHHWE, TaK U
MHOFOCTOPOHHME [LOroBOPbI 1 CornawleHnsa B obractu aBTOpcKoro npaesa. B kayecTBe MHOTOCTOPOHHErO
OOKyMeHTa MOXHO HasBaTb CornaileHue O coTpygHudecTBe B obrnacTtv OxpaHbl aBTOPCKOro npasa v
CMEXHbIX MpaB oT 24 ceHTAbpsa 1993 r., kotopoe nognucanu 11 BbIBLUMX COKO3HBLIX Pecnybnuk (HbiHe
CYBEPEHHbIX rOCyaapcTB).

§ 5. MexayHapoaHble U HauMoHarnbHble NPUHUMIbLI B 06nacTu
aBTOPCKOro npasa

Mo nMpuHUMNaMu nogpasymeBaloTCa OCHOBOMOMarawLMe Havana B obnacti aBToOpcKoro npasa u
CMEXHbIX NpaB.

Mcxogsa u3 aHanusa nonoxeHuin bepHckon KOHBEHLMW, MOXHO BbIOENUTb ABa OCHOBHbLIX NPUHLUMNA
NpaBoOBOW OXpaHbl NPOU3BELEHWIA;

1) mApuHUMN "HauuoHambHOro pexuma" (UNM NPUHUMN  acCUMWUASAUMM), COrfacHO KOTOPOMY
rocygapcrea - ydacTtHukm KoHBeHUMM 00a3yl0TCA NpeaocTaBnsaATb MPaBOBYHD OXpaHy aBTOPCKAM
nNpousBedeHnsaM Nul, SABMSIOWNUXCA rpaxgaHamu Kakoro-nmbo u3 rocygapcTtsB, YyyacTBYHOLUX B
KoHBeHUMK, No 06bemMy coBnagaroLLyto C NPaBOBOW OXPaHOW NPOU3BEOEHU rpaXaaH AaHHOW CTpaHbl;

2) npuHUMN "aBTOMATUYECKOW OXpaHbl', B COOTBETCTBUM C KOTOPbIM OXpaHa MNpaB aBTOPOB
npousBegeHnn ocyulectsnsetca 6e3 cobnogeHuss Kakmx-nmbo opmanbHOCTEN B OTHOLUEHMU
CO34aHHOro Npon3BeneHus.

FO.I'. MatBeeB B cBoen MoHorpacdmm "MexagyHapogHas oxpaHa aBTOPCKMX npas" Bblgenser
MPUHUMM  MUWHUManNbHOTO obbema oOxpaHbl. HasBaHHbI MPUHUMN O3Ha4YaeT, 4YTO MeXAyHapoaHble
KOHBEHLUMW yCTaHaBNMBatOT NWLLb MUHUManbHbIA YPOBEHb OXpaHbl aBTOPCKUX Npas.

locypnapcTBa - y4acTHWKU KOHBEHUMIA MOTYT NMpesycMoTpeTb Ooree BbICOKUA YPOBEHb OXpPaHbl
npaB aBTopa B CBOEM BHYTPEHHEM 3aKOHOAATENbLCTBE UMM B APYIMX MEXAYHapPOAHbIX COrnalleHmnax <4>,

<4> MatBeeB tO.I'. MexagyHapogHas oxpaHa aBTopckux npas. M.: KOpugudeckas nutepartypa,
1987.C. 7 -8.



M.0. BapaHoBckuiA BbliOENAET NPUHLMN OCYLLECTBMEHUSA OXpaHbl B MOMb3y aBTopa MW €ro
NpaBoOMNPEEMHUKOB, CCbINasiCb Ha n. 6 cT. 2 bepHCKoON KOHBEHLNN.

CyTb NpyHUMNA 3akmtoYeHa B TOM, OTMEYaEeT OH, YTO, €CfM B OTHOLUEHUUN MONoXeHun KoHBeHumm
BO3MOXHbI pa3fiuyHble TOMKOBaHWs, OOMKEH BblOMpaTbCsl BapwaHT, Hanbonee GnaronpuATHBIN ONS
aBTOpa M ero NpaBoONpPEEMHUKOB <5>,

<5> BbapaHoBckun [1.[0. O npuvHUMNax MeXayHapoOHOW OXpaHbl aBTOpckMx npaB // XypHan
poccuickoro npasa. 2001. N 8.

OH Tarke BblgensieT NPUHLMN CPOYHOIrO Xapakrepa OXpaHbl aBTOPCKOrO Mpaea, OTMedvasi, yTo
JaHHoe nonoxeHne 3adukcmpoBaHo B M. 4 cT. 4 BcemupHon koHBeHumn un n. 8 cT. 7 BepHckon
KOHBEHLMM M 3aKMOYaEeTCsl B TOM, YTO XOTS CPOK OXpaHbl aBTOPCKMX MpaB ONpefensieTcs HaumoHanbHbIM
3aKOHOAATENbLCTBOM, HO, ECMN 3aKOHOA4ATENBCTBOM CheunarnbHO He NpegyCMOTPEHO UHOE, 3TOT CPOK He
MOXeT ObITb Oonee NpPOOOIKUTENBHBIM, YEM CpPOK, YCTAHOBIIEHHBI B CTpaHe MPOUCXOXOEHUS
npounsseaeHus <6>.

<6> Tam xe.

CyLlecTByIOT U Opyrve MpUHLUMNBbI MEXOYHApO4HOrO XapakTepa, BblAensieMble B pasnuyHbIX
NCTOYHMKAX, MOCBSLLEHHbBIX aBTOPCKOMY MpaBy.

B kauyecTBe OCHOBHLIX MPUHLMMOB, 3aKpPEnSieHHbIX B 3akoHogaTenbcTBe PP M NOCBSALWEHHbIX
OXpaHe aBTOPCKUX MpaB, MOXHO BbIOENUTL CriegyoLime.

1. MpuHUMN cBOOOAbLI 3aKMOYEHUS aBTOPCKOro OOroBopa, B COOTBETCTBMM C KOTOPbLIM aBTOPbI
npou3BedeHnn CBOEN BOMEW M B CBOUX MWHTEpPecax 3akmyaltoT [OroBopbl Ha nepejady  unu
NCMonb30BaHWe APYrMMM NMUaMuM CO30aHHOMO UMW MpousBefeHus. 3akoHOO4aTeNnbCTBOM onpeneneHsbl
TONbKO CYLUECTBEHHbIE YCIOBMS TOrO WM WMHOTO [OrOBOpPa, @ CTOPOHbl B [OTMOBOPHbLIX OTHOLLEHUSAX
CaMOCTOATENbHO ONpeaensoT B OTHOLWEHNM JOroBOpa COAEPKaHME U AOMOSTHUTENbHbIE YCITOBUS.

2. MpuHumMn ceobogbl TBOpYECTBA, KOTOPbIA Hawen oTpaxeHne B KoHctutyumm PO. Cytb ero
3aKnyaeTcss B TOM, YTO Kakgomy obecneumBaeTcs cBoboga TBopyecTBa. ['ocygapcTBO co3faeT Bce
HeobOXxoamMble ycroBusa Ans atoro. B Poccunckon ®@egepaumm 3anpelleHbl LeH3ypa, OrpaHnyeHne unm
3anpeT BbiMyCka B CBET NPOM3BEAEHUN UITM UX OTAENbHbIX YacTel. ABTOPCKOe NpaBo OxpaHsAeT Bce 6e3
WCKIMIOYEHNST TMPOU3BEAEHNS HE3aBMCMMO OT TOrO, BbICOKOXYAOXECTBEHHbIA 3TO Tpyd WM  HET.
MposiBneHne gaHHOro NMpUHLUMMNA 3aKroyaeTcsl Takke U B TOM, YTO aBTOPbl NPOM3BEAEHUA CBOOOAHLI B
BbIOOpe TeM, CHOXKeTa, xaHpa, popMbl BblpaXkeHMs1 NPO3BEOEHUS.

3. MNpuHUMN coveTaHus MNYHBIX MHTEPECOB aBTopa C MHTepecamm obliecTBa. HecMoTpst Ha TO YTO
aBTOPCKOE TMpPaBO OXPaHsIeT aBTOPCKME MpaBa Ha MPOU3BEAEHME OT KaKux-NMMbo HapyLleHuwn,
HeobOX0AMMO OTMETUTb U TO, YTO KaXAblA rpaXaaHuH M obLecTBO B LENIOM UMEKT NpaBo Ha AOCTyn K
OOCTWKEHMEM HayKu, nuTepatypbl U wuckycctea. [losTomy, ecnvm npousBegeHne aBtopa cTano
o0LLeaoCTyNMHBIM MO BOSIE aBToOpa UMM ero NpaBONPEEMHUKOB, OpYrue 4reHbl obectsa MMET NpaBo
cBOBOAHOro MCNoNb30BaHUS NpoussedeHns 6e3 BbinnaTbl aBTOPY BO3HArpaXgeHus (Hanpumep, CT. CT.
1268 - 1280 'K P®). Kpome TOro, Mo MUCTEYEHMM CpOKa MPaBOBOW OXpaHbl aBTOPCKOE MPOU3BEAEHUE
nepexoguT B 00LECTBEHHOE AOCTOsIHME.

§ 6. Cuctema 3akoHogaTenbLCTBa B 00N1acTn aBTOPCKOro npaea

MaBeHCTBYylOLLIEE MECTO B CUCTEME 3aKOHOAATENbCTBA B 06r1acTu aBTOPCKOro npaBa 3aHMMaeT
KoHctutyumsa PO.

KoHnctutyuusa P® B ct. 44 npoBosrnawaet cBobogy tBopyecTtBa. Ctatbd 71 KoHctutyumm PO
MOCBSILLLEHA pasrpaHudeHnto KoMmneTeHumn mexay PP n ee cybbektamm no Bonpocam, CBSI3aHHbIM C
n3gaHnemM HOPMaTUBHO-MPABOBbIX AKTOB, CBA3AHHbIX C PEryfiMpoBaHMEM OTHOLUEHMWI, BO3HUKAIOLNX MO
noBoAY pe3ynbTaToOB MHTENNeKTyanbHoOW AesitenbHocTn. B yactHoctu, n. "o" ct. 71 KoHctutyumm PO
npegycmaTtpvBaeT MOJIOKEHVWE O TOM, YTO MPUHATME MOAOOHBIX 3AaKOHOB SIBMSIETCS WUCKIYUTENBHON
komneteHuuen P®. OTcioga MOXHO caernaTe BbIBOA, YTO PEryniMpoBaHWe OTHOLLEHWWA, NPegMeToM
KOTOpbIX SABMASIETCA WMHTENnekTyanbHas COOCTBEHHOCTb, MOXET OCYLLECTBNATbLCA TOSMbKO C MOMOLLBHO
HOpM cbedepanbHOro 3akoHo4aTeNbCTBA.

[lo HegaBHEro BpeMeHU OTHOLUEHUS, CBSI3aHHblE C CO30aHMEM U UCMONIb30OBAHUEM aBTOPCKUX U
CMEXHbIX NpaB, perynupoBanucb cneumanbHbiM 3akoHom PO "O6 aBTOpckOM npaBe U CMEXHbIX
npaax", NpuHATbLIM 9 mona 1993 r. OTOT AOKYMEHT perynvpoBarn ABe rpynnbl OTHOWeEHWA. B nepsyto
rpynny BXOAWNW OTHOLLEHUS, KOTOPbIE BO3HMKAIOT NO MOBOAY aBTOPCKUX MpaB, BO BTOPYH - OTHOLUEHMWS
Mo NoBOAY BO3HUKHOBEHWSI M UCMOfMb30BaHWUS CMEXHbBIX MpaB, NMPOM3BOLHbIX OT aBTOPCKMX. [puHATME
AaHHoro 3akoHa Oblfio BaXKHbIM 3TarnoM B pasBUTUM POCCUMCKOrO aBTOPCKOro npaea. Tak Kak OH Obin
COCTaBfneH B COOTBETCTBUM C MEXAYHapoOHbIMW CTaH4apTaMu B AaHHoW obnactu, BrnepBble B 3aKOHe
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HaLLNN OTPaXXEHWE HOPMbI, KacaloLMeCcss OXPaHbl CMEXHbLIX NMpaB, U HOPMbI, MOCBSILLEHHbIE NPABOBOMY
MOMOXEHNIO OpPraHM3auui, OCYLLECTBIISIOLMX KONIEKTUBHOE yNpaBleHne WUMYLLECTBEHHbIMM NMpaBamu
aBTOPOB M BriagesnbLEeB CMEXHbIX NpaB. B HacTosilwee Bpemsi Ha3BaHHbIN 3aKoH yTpaTun cBoe AeNCTBUe
B CBA3M C MpuHATMEM u4eTBepTon 4actu K P®, koTopas MOMHOCTbIO MNOCBSLLEHA pe3yrbTaram
WHTENNEeKTyanbHOW OEesATeNbHOCTU M CPeAcTBam MHAMBMAyanu3aumu. [aHHbI JOKYMEHT BCTynun B
pencrtene 1 anBaps 2008 r. Ha ocHoBaHun PepnepanbHoro 3akoHa ot 18 aekabpsi 2006 r. N 231-903 "O
BBEAEHUN B AEeNcTBMe 4acTu 4eTBepTon [paxgaHckoro kogekca Poccunckon depepaumm” BHOBb
MPUHATBLIN JOKYMEHT OTMEHSINT psif CheumanbHbIX 3akOHOB B obnactn aBTopckoro mpasa. Bo mHorve
OOKYMEHTbI ObIni BHECEHbI UBMEHEHNSI U YTOYHEHUS.

YacTtb YetBepTasi K PO npumeHsieTcst TONbKO K TEM NPaBOOTHOLLEHMSIM, KOTOPbIE BO3HUKITM NMOCHe
BBEOEHUS ee B AelCTBUE. Ecnu )xe NpaBoOTHOLLEHNE BO3HUKIO paHblle, TO HOPMbI YacTu YetBepTon K
P® npumeHsitoTca TONMbKO K TEM MNpaBamM M 00S3aHHOCTSIM, KOTOpble BO3HWKMWM MOCNEe BBEOEHUS ee B
gevicteue. [penMyLLecTBO [aHHOMO HOPMATMBHONO akrta 3akm4yaeTcs B TOM, YTO OH BrepBble
obbeanHun B cebe HOPMbl B OTHOLLEHWM PasnMYHbIX Pe3yrbTaTOB MHTENMEKTYanbHON OeATEeNbHOCTH,
KOTOpble paHee coAepXanucb B pasnnyHbIX 3akoHax. K MHbIM MCTOMHMKaM aBTOPCKOro MpaBa MOXHO
OTHECTU creumanbHOe 3akoHOOAaTeNnbCTBO, Kacarlleecsi OTAenbHblX OOBbEKTOB aBTOPCKOro npaea, a
TaKke 3aKOHbI, MOCBALLEHHbIE PEryNMPOBaHUI0 [APYrX OTHOLIEHMA, HO copepxaline BHYyTpu cebs
oTAenbHble HOpMbI B 06n1acTu aBTOPCKOro npaea.

B kayecTBe Takmx MCTOYHUKOB MOXHO BbIAENUTb:

1) ®epepanbHbin 3akoH OT 17 HoAGpa 1995 r. N 169-03 "O6 apxMTEKTypHON OEATENbHOCTU B
Poccuiickon depepauunn”;

2) ®epepanbHbIv 3aKoH OT 26 aekabps 1995 r. N 209-d3 "O reogesun n kaptorpacun”;

3) ®enepanbHbIv 3akoH OT 6 gHBapsa 1999 r. N 7-d3 "O HapogHbIX Xy40XKECTBEHHbIX NpoMbIciax”;

4) ®depgepanbHbIn 3akoH oT 13 mapta 2006 r. N 38-93 "O pekname”;

5) YronoeHbii kogekc Poccuinickon ®epepaunn (YK P®) n Kogekc Poccunckon Pepepaumm o6
afMVHUCTPaTUBHbIX MpaBoHapyweHnax (KoAll P®), copepxawme coctaBbl MNPEeCcTynnieHnn W
NPaBOHAPYLLEHWU, CBA3AHHbBIX C HApyLLUEHNEM aBTOPCKUX U CMEXHbIX Npas;

6) lpaxxpgaHckmi npoueccyanbHbii kogekc Poccuiickon ®epepaunn (MK P®), copepxawmn
HOpMbl 00 OCOGEHHOCTSIX pacCMOTPEHWss B Cyde CropoB, KacalwWMXCA  WHTENNeKTyanbHON
COOCTBEHHOCTH.

B kayecTBe UCTOYHMKOB aBTOPCKOrO NMpaBa MOXHO BbIAEMUTb M MHOTOYMCIEHHbIE NOA3aKOHHbIE
HOPMaTUBHbIE aKkTbl, CPEAM KOTOpPbIX BeCbMa BaXHyl pornb urpalT ykasel [lpesvgeHta PO u
noctaHoBrneHnus MNpasutensctea P®. Konctutyuua PP B n. "o" cT. 71 ycTaHaBnMBaeT, YTO MpPUHATUE
HOPMAaTMBHBIX aKTOB, PErynuMpyloWmnx OTHOLUEHWS, CBSA3aHHble C pesyfbTataMy WHTENNEKTyarbHON
OEeSATeNbHOCTN, OTHOCUTCS K UCKMoUYMTENbHOMY BeaeHuto Poccuinckon depepaummn. Ctatea 1246 K PO
onpegensiet, YTo u3gaHve HOPMaTUBHbIX NMPABOBLIX aKTOB B LIENSIX PErynMpoBaHnsi OTHOLLEHWI B cdepe
WHTENNeKTyanbHOW COOCTBEHHOCTM, CBSA3aHHbIX C OObekTamMy aBTOPCKUX U CMEXHbIX Mpas,
OCyLLeCTBNAET YNONMHOMOYEHHbLIN dyefeparibHbld OpraH WMCMOMHUTENBHOW BMNACTW, OCYLLECTBASAOLLMNA
HOpPMaTUBHO-NPAaBOBOE perynupoBaHne B chepe aBTOPCKOro npaea 1M CMeXHbIX npaB. B kavectBe Takmx
OpraHoB B HacTosilee Bpems BbiCTynaloT MwuHuCTEpCTBO KynbTypbl P®, MwuHMCTEPCTBO CBA3N M
MacCOoBbIX KOMMYHUKauun PO n MuHmuctepcteo obpasoBaHus u Hayku PO,

[MpaBoBOe MNOMOXEHNE YKa3aHHbIX MUWUHUCTEPCTB perynupyetcs ykasamu [lpesugeHta PP wu
nocTtaHoBreHusmu MNpasuTtensctea PO, B yacTHOCTH:

1) Ykasom [lpesmgeHta P® ot 12 maa 2008 r. N 724 "Bonpocbl cucTtembl U CTPYKTYpbl
deneparnbHbIX OpraHoB MCMOMHUTESNbHOKW BRacTn”;

2) MoctaHoBneHnem lNpasutensctea PO ot 17 mioHa 2004 r. N 289 "O MuHucTtepcTBe KynbTypbl U
MacCOoBbIX KOMMYHUKauun Poccuiickon degepaunn’;

3) MoctaHoenennem [lNpaButensctBa P® ot 6 anpens 2004 r. N 157 "Bonpockl MuHucTepcTtBa
KyNbTYpbl 1 MacCcoBbIX KOMMYyHMKaumn Poccunckon ®epepauun';

4) MoctaHoBneHvem lNpaButensctea PP ot 15 noHsa 2004 r. N 280 "O6 yteepxxaeHun NonoxeHuns
0 MuHucTepcTBe obpasoBaHua u Hayku Poccuinckon ®egepauun';

5) MoctaHoBnennem [lNpasutensctea P® ot 6 anpens 2004 r. N 158 "Bonpockl MuHuctepcTtBea
ob6pasoBaHus 1 Hayku Poccuickon Pegepaumn”.

B kayecTBe WCTOYHMKOB aBTOPCKOrO MpaBa BbIAENSAIOT Takke MpaBoBble 0OblManM M OOblban
aernosoro oboporTa.

§ 7. CpoKk OencTBMS NCKITYNTENBHOIO NpaBa Ha NpovnsBeaeHue

ABTOpPCKOE MPOU3BELEHNE OXPAHSIETCS] 3aKOHOM, HO CPOK OXpaHbl OrpaHuMveH onpeneneHHbIMU
BPEMEHHbIMU pamkamu. AHanu3 3akoHogaTenbcTBa B 06nacTv aBTOPCKOrO npaBa MO3BONsieT caenatb
BbIBOA O MOCTEMNEHHOM YBEITIMYEHUN CpPOKa oxpaHbl aBTopckoro mpasa. [o 1 uoHs 1973 r. aBTOpCKOE
NpPaBO OXPaHSNOCb B TEYEHME BCEW XM3HW aBTOpa NpousBedeHust 1 15 neT ¢ MOMEHTa ero cMepTw.
3artem npou3owno yBenuyeHuve cpoka oxpaHbl Ha 10 net. 370 npou3owno B pesynbraTte
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npucoeaunHeHusa Poccuiickon ®enepaummn k BcemmpHoi koHBeHUMM 06 aBTopckom npaee. B pesynbTate
CPOK OXpaHbl aBTOpPCKMX npasB ¢ 1 noHa 1973 r. ctan cocTaBnsATb BECb NEPUO XMU3HM aBTopa u 25 net
nocrie ero cmeptn. B 1991 r. 6binu npuHATEl OCHOBBLI rpa)kgaHckoro 3akoHogatenbcTBa Cotosza CCP,
KoTopble BCTynunu B gencteue ¢ 3 aBrycta 1993 r. OTOT AOKYMEHT yBENMYM CPOK OXpaHbl aBTOPCKUX
npaB go 50 net nocne cmepTn aBTopa. [daHHOE MOMOXEHWEe 3aKkoHa MPUMEHSINIOCH TOMBKO K TEM
TBOPYECKMM MNPOM3BEOEHUSIM, Ha KOTOPblE HE WCTEK CPOK OXpPaHbl aBTOPCKOrO MpaBa HAa MOMEHT
BCTYMEHUs 3akoHa B cuny (T.e. Ha 3 aBrycta 1993 r. aBTopckoe NpaBo AOIMKHO noanexaTs 3awute). B
crny4dae, ecrnm Ha MOMEHT BCTYMIEHMS 3aKOHa B CUIy MPaBO YXXe MepecTano OXPaHATbCS 3aKOHOM MO
NPUYNHE UCTEYEHMS CPOKA OXPaHbl, OHO HE BOCCTaHaBMNMBANoOCh.

B 1993 r. 6bin NpUHAT cneumanbHbIn 3aKoH, NOCBSILLIEHHBI BONPOCaM aBTOPCKOro npasa. 3akoH
P® "O6 aBTOpCKOM MpaBe M CMEXHbLIX NpaBax" coXpaHu oOLLMIA CPOK MPaBOBOWM OXpaHbl MPon3BeaeHNs!
B TedeHue BCen Xu3Hu aBTopa n 50 net nocne ero cmeptn. OgHAKo B HacTosiLLee BpeMs MPOM3OLLIO
odepefHoe yBenuYeHne cpoka OXpaHbl aBTOPCKMX Mpou3BedeHMn. 3To ObiNo CBA3aHO CO BCTYMMEHUEM
Poccun Bo BcemypHyto TOProByto opraHv3aumio. YCroBuS YEeHCTBa B 3TOM opraHu3auum TpeboBanu ot
Poccuiickoro rocygapctsa M3aMeHeHus1 3akoHogaTenbcTBa B obnacTtv aBTOpCcKoro npaea. B yacTHocTw,
yBENMMYEHNs1 CpoKa OxpaHbl aBTopckoro npaea Ao 70 net nocrne cmeptu aBTopa. Poccus BbinonHuna
cBoe 00si3aTenbCcTBO. B HacTosulee Bpemsi yacTb 4detBeptas K PO 3akpenuna B n. 1 crt. 1281
MONOXeHNe O TOM, YTO WUCKMIOYUTENbHOE MPaBO LENCTBYET B TEYEHWE BCEW xu3Hu aBtopa u 70 ner,
cuutas ¢ 1 sHBaps roga, criegyroLLero 3a roqom cMepTy aBTopa.

Ecnv npousBegeHne ObINo cO34aHO HECKOITbKMMM aBTOPaMW, OHO OXPaHSETCA B TeYEeHWe BCeW
XM3HW aBTOpa, NEPEXUBLLEIO OPYrMX COaBTOPOB, 1 70 nocrnegyowux neT nocrne ero CMepTu.

Ha npousBegeHve, 0OOHApO4OBaHHOE aAHOHMMHO WM MoA4 MCEBAOHMMOM, CPOK OENCTBUS
UCKMIOYNTENBHOIO MnpaBa ucTekaeT yepe3 70 net, cumtas ¢ 1 sHBapsd, cnegylowlero 3a rogom ero
npaBoMepHoro obHapopoBaHusA. Ecnu B TeyeHme STOro Cpoka aBTOp MPOU3BEAEHMSI PAcKPOET CBOH
NNYHOCTE WM €ero NWYHOCTb He OyaeT OcCTaBnATb COMHEHWW, TO OeNcTByeT obuiee npasuIio,
npegycmoTtpenHoe n. 1 cT. 1281 K PO.

Ecnn aBTOop 6bIN penpeccupoBaH, a 3ateM peabunuMTMpoBaH, CPOK OXpaHbl aBTOPCKOrO npasa
HauYMHaeT MWCYUCNATBCA C MOMeEHTa peabunutaumn. Ecnm aBtop pabotan BO Bpemsi Benukon
OTeyecTBEHHOW BOWHbLI WM y4YacTBOBan B HeW, OOWMWIA CPOK AEWCTBUS MWCKIKOYUTENBHOIO NpaBa
yBENUUMBaETCS Ha YeTbIpe roga.

Bce npousBegeHust Haykm, nutepatypbl U UCKYCCTBa, CPOK MPaBOBOW OXpaHbl Ha KOTOpbIE YXe
ncTek, nepexogaT B obwectBeHHoe goctosHue (n. 1 cr. 1282 K P®). 310 o3HayaeT, 4TO NpousseneHve
fonblle He MONb3yeTcs MPaBOBOW OXPaHOW U MOXEeT CBOOOOHO UCMOfb3oBaTbCsA NOObIM nuuom 6e3
nony4vyeHunst 4bero-nubo cormacuss Ha 370 u 6e3 BbIMnaTbl aBTOPCKOro BO3HarpaxgeHus. [lepexop
npousBeaeHnsi B OOLLECTBEHHOE AOCTOSHWE HE O3HayaeT, YTO OXPaHOW He MOoMnb3yHTCA JINYHbIE
HEeMMYLLLECTBEHHbIE MpaBa aBToOpa, TakMe KakK NpaBO aBTOPCTBA, NPaBO Ha WMSA M MpaBO Ha
HENPUKOCHOBEHHOCTb Mpou3BeAeHns. 3T npaBa oOxpaHsTcs ©eccpodHo. OrpaHuMyeHuio B nnaHe
NMPaBOBOW OXpaHbl NoAsexar TOMNbKO MMYLLLECTBEHHbBIE NMpaBa aBTopa.

B o6wectBeHHOE OOCTOsSIHME MepexoasT Kak OOHapogoBaHHble, Tak U HeobHapOAOBaHHble
npoussedeHna. Hopma cr1. 1282 K P® o0 nepexoge HeoOGHapoaoOBaHHOIO MpPOM3BEAEHUS B
00LLeCTBEHHOE OOCTOSIHNE SABMSIETCA HOBOBBEAEHMEM 3aKOHOAATENs, KOTOpoe npeaocTaBnsieT nobomy
YyernoBeKy npaBo Ha obHapogoBaHWe npousBedeHus. OTO MpaBo packpbiBaeT cT. 1268 K Pd. B
COOTBETCTBMU C Hel 0BHapogoBaHWe mpegnonaraeT OCyLLEeCTBIIEHUE OENCTBUS UMK Jady cornacus Ha
OCyLLeCTBMEHME [OENCTBMS, KOTOPOE BrepBble AernaeT npousBedeHne AOCTYMHbIM Ans Bceobuiero
cBeeHns nyTem ero onybnukosaHusi, nyornmMyHoOro nokasa, nyb6rnm4yHoro NCnomnHeHunsi, coobLueHns B agomp
nnm no kabento Nubo Nbbim ApyrMM cnocobom.

OpHako 3akoHogaTenb yCTaHaBnvBaeT [Ba YCMOBUSA, MpU KOTOpbIX nogobHoe obHapogoBaHue
cyuTaeTcs NpaBOMEpPHbIM:

1) obHapogoBaHVMe NpPOM3BEOEHUS HE [OIDKHO MPOTMBOPEYUTbL BOJIE CaMOro aBTopa, koTopasi
OOMKHa OblTb ONpedeneHHO BblpaXeHa B MMCbMEHHOM dhopme. 3TO MOryT ObiTb aBTOPCKME MUCbMA,
OHEBHVKW, 3aBellaHne u T.n. Ecnn e NMCbMEHHbIE UCTOYHMKN YKa3biBalOT Ha TO, YTO aBTOp eLle npwu
XM3HWM He Bbin cormaceH Ha obHapodoBaHWe, TO Aaxe Npu nepexone NpousseneHnsi B obLLEeCTBEHHOE
O0CTOsiHME nogobHoe NCNorb3oBaHMe NPOU3BEAEHNS CHATAETCS HE3AKOHHbIM;

2) B criyqae obHapoaoBaHMs NPon3BeAeHNs AOMKHbI BbiTb COBMOAEHDBI TMYHBIE NpaBa aBTopa.

PaHee TK PCOCP 1964 r. obbaBnsAn npouM3BedeHusi C UCTEKWMM CPOKOM MPaBOBOW OXpaHbl
OOCTOSIHMEM rocygapcTBa M ycTaHaBnvBan OCOOble YCMOBWUS WCMONb30BaHUS Takux MPOWU3BEAEHWUN.
OpgHako Takasi HOpMa He nonyyuna pacnpocTpaHeHuss Hu B 3akoHe PO "O6 aBTopckom mnpaBe u
CMEXHbIX npaBax”, HM B Yactu vetBepton K P®O. Ho ctout otmeTuTb, Uto 3akoH PP "O6 aBTOpCKOM
npaBe 1 CMEXHbIX nNpaBax" cogepxan NonoxeHne o ToM, YTo lNpaButenbctBo PO mMormno yctaHaBnuBaTb
crneuunanbHble OTYUCIIEHMS 3a UCMOfMb30BaHWe Ha TeppuTtopun PO npowssegeHun, nepellegwmvx B
obLecTBEHHOE A0CTOsSHME, HO He Bornee 1% OT BbIpy4eHHOro goxoaa. [onyyeHHble 3a NCNonbL30BaHue
npov3BefeHnss CPeAacTBa AOMKHbI OblM NEepeyncnaTbCa B OpraHusauuun, ynpasBnsiiolmne npaBaMmu
aBTOPOB Ha KOMMEKTUBHOW OCHOBE, B aBTOpckMe poHabl 1 T.Nn. OQHaKo MCXoasa M3 NPaKTUKM MPUMEHEHUS
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3aKoHoaaTenbcTBa B 06n1acTM aBTOPCKOro MpaBa AaHHas HopMa Hocuna AeknapaTuMBHBIA XapakTep U
npakTU4eckn He mcnonb3osanacb. B yacTtb yetBepTyto K PO 31a Hopma He BknioyeHa. B HacTosiwee
BPEMS MPOM3BEAEHNS C UCTEKLUMM CPOKOM OXpaHbl MPU3HaOTCH 00LLECTBEHHLIM AOCTOAHNEM.

§ 8. I"Iepexop, MMyLeCTBEeHHbIX aBTOPCKUX Nnpas Mo Hacneacrtey

Cratbsa 1283 'K PO 3akpennsieT NonoxeHne o0 TOM, YTO UCKITIOUUTENBHOE NPaBo Ha Npou3BeaeHne
nepexoguT no Hacnegctey. B otnnune ot 3akoHa PP "O6 aBTOpcKOM nMpaBe M CMEXHbIX npaBax” 4yacTb
yetBepTasd [K PO He cogepXvT ynoMyMHaHMsA O Nepexode UMyLLECTBEHHOIO NpaBa aBTopa, 3aMeHss ero
Ha opmMynMpPOBKY "UCKounTenbHoe npaso". B pesynbTate nepexofda Takoro npasa MO Hacneactey
HacnegHVK UKW HacneaHVKM CTaHOBATCHA NpaBoobnagaTtensivM B OTHOLLEHUWM MPOU3BEOEHNs YMepLIero
aBTtopa. OHM MOryT NMo CBOEMY YCMOTPEHWIO MCMOMb30BaTh €ro fobbiM HE NMPOTUBOPEYALLMM 3aKOHY
obpasom. K HacnegHvkam nepexoguT NpaBO AaBaTb paspelleHuss ApyrMM fvuaM Ha MCMonb3oBaHue
npousBefeHnsi, NepeLleqLlero no HacneacTsy, OHM MOryT BoobLLE 3anpeTuTb ero UCMonb3oBaHNE KEM-
nnbo. Wcnonb3oBaHue npousBedeHuss ©0e3 nogobHOro  paspelleHus  CYUTaeTcs  HapyLUEeHUEM
NCKIMIOYNTENBHOIO aBTOPCKOrO npasa.

Mpumep.
BbeccmepTtHble npousBegeHus M.A. BynrakoBa - pomanbl "Mactep u Mapraputa" n "benas
reapaust" - cranuM npegmeToMm cyaebHoro pasbupartensCciBa Mexay HacnegHvkamym nuicartens u

nsgarenscTeom "CuHepre". MNMoTomkn BooBbl bynrakoBa cobupanunce otcyaute 6onee 80 Thic. pyb. 3a
HEe3aKOHHOE UCMONb30BaHNE MHTEMSEKTyanbHOro HacrneacTea.

KoHdnvkt mexagy BHykamu EneHbl BynrakoBorn (My3bl, cTaBwen npoobpasom Mapraputbl) u
n3gaTenbCTBOM BO3HMK MOCHE TOro, Kak camble M3BECTHble MPOU3BEAEHMS MMcaTens BbIWN B CEPUU
"HoBasa wkonbHas 6ubnuorteka". MapgatenbCTBO HECKOMbKO npexaeBpeMeHHo cournio "MacTtepa wm
Mapraputy" n "Benyiwo reapamio” obLIECTBEHHBIM OOCTOSSHMEM M onybnukoBano oba pomaHa 6e3
cornacus HacrnegHUKoB.

PomaH "Mactep n Mapraputa" 6bin Bnepsble HanedaTtaH nocne cmeptm M.A. Bynrakosa B 1967 .,
"Benas reapgusa” - B 1973 r., @ OQHOMMEHHbIV CreKTaknb no aton neece "Oun TypbuHbix" 6bin nocTaeneH
nuwb B 1989 r. CrnegoBaTtensbHO, NpaBa Ha UX MCMONb30BaHUE ellle MHOrMe rodbl ByayT npyHagnexartb
cemMbe nuteparopa.

MockonbKy 4OOPOBOSLHO BbIMMATUTL KOMMEHCALMIO 32 HApYyLLUEHNE aBTOPCKUX MpaB n3gaTenbCcTBO
OTKa3anocb, HacrnegHukM obpaTunuck C NCKOM B YepTaHOBCKMIN CyA CTONWLbI U TPEDYIOT KOMNEHcaUMIo B
pasmepe 1000 MMHUManbHbIX 3apnnart <7>.

<7> WNHutennektyanbHasa cobctBeHHoCTb. 2000. N 1.

Bce Bompochbl, kacawwMecs  Hacne4CTBEHHbIX  MPABOOTHOLUEHWW,  perfamMeHTUpPOBaHbI
nonoxeHnsmmn Yactu tpetben K PO. ABTOpckoe Npon3BeaeHne MOXET NepenTn K HacreaHnkam Kak rno
3aBeLlaHunio, Tak (B cryyae ero OTCyTCTBUSA) 1 MO 3aKOHY.

B kavectBe HacnegHuWkoB MOTMyT BbICTyMaTb Kak (M3nyeckue, Tak U ropuanydeckne nuua nmbo
dusnyeckme 1 puanyeckne nuua ogHoBpeMeHHO. B cnyyae coctaBrneHus 3aBellaHusi B OTHOLLEHWUU
npousBefeHnss HacnegogarenemM He UMEET 3HayeHUs, COCTOUT NN HaCNegHUK C HUM B POACTBEHHbIX
OTHoweHusAX. B cnyyae ecnu 3aBewaHne He ObINIO COCTaBNEHO, TO BCTYNAOT B AEWACTBME HOPMbI CT. CT.
1142 - 1148 TK P® (HacrnegoBaHvMe MO 3aKOHy), KOTOpble MNPegoCTaBMfsiOT MpaBO Ha MNofydeHue
npousBegeHnss no Hacneactsy Onuskum M JanbHMM  POACTBEHHMKaM  yMepLuero  asTopa.
MMepBooyepedHbIM MPaBOM Ha MOSTyYEHME WCKIYUTENBHLIX MNpPaB B OTHOLUEHMU MPOU3BEAEHMS
nonb3yloTcsa 6rnmskne poacTBEHHMKU aBTOpa, Mo KOTOPbIMW MOHUMAIOT Cynpyra, ero Aeten n pogutenen
aBTopa. W TOmbkO B cnyyae wux OTCYyTCTBMS MNpaBO Ha MNPOM3BEAEHUE MepexoauT K Opyrvm
POACTBEHHMKaM B Nopsiake o4epeHOCTU, YCTaHOBITEHHOW 3aKOHOM.

Ecnu B cnyvae cmepTn aBTOpa Npou3BeaeHnst HET HAaCIEe4HUKOB HU MO 3aKOHY, HM MO 3aBeLLaHuio
(Hanpymep, B crydyae MOSMIHOrO OTCYTCTBUSI POACTBEHHMKOB y aBTopa JMbO nuweHus WX npasa
HacnegoBaTb MO 3aBELLaHWI0), TO UCKITHYMTENBHOE MPaBO Ha NPOM3BEAEHUE MEPEXOAUT K rocyaapcTBy
(cT. 1151 TK P®).

pakgaHcKoe 3akoHOAAaTeNbCTBO YCTaHaBNUBaET MpaBuIlo, B COOTBETCTBUM C KOTOPbIM MO
HacneacTBy MOryT NEpPENTU TOJbKO UMYLLECTBO, UMYLLECTBEHHblE MpaBa U 06s3aHHOCTU YMEpLLEro
aBTopa. B cBs3M ¢ 3TMM MOXHO yTBepXaaTb, YTO MO HACMEeACTBY NEPEXOAAT Kak caMO Npov3BedeHune,
Tak U UMEBLUMECS B CBA3WN C HMM NpaBa M 00A3aHHOCTM, CyLLEeCTBOBaBLUME HA MOMEHT CMEpPTU aBTopa,
Hanpumep NpaBo Ha Nony4eHne aBTopckoro roHopapa. OgHako, kak otmeyaeT B.H. MaBpunos, npaBo Ha
norny4yeHne aBTOPCKOro roHopapa, Tak e Kak M gpyrve BbinnaTbl, HA KOTOPbIE€ MPU XWU3HW MMEN MpaBo
aBTOp, MNpM3HAEeTCs CpPeaCTBOM K CyLleCTBOBaHWIO, U MepBoovepegHOe MpaBO Ha €ero norny4vyeHue
NPUHAANEXUT MNPOXMBABLUMM COBMECTHO C yMEpLUMM YfeHaMm €ero Ccembl, a TakKke ero
HeTPyaoCcnocobHbIM VXKAMBEHLAM HE3aBUCMMO OT TOrO, NPOXMBANM S OHW COBMECTHO C YMEpPLUUM UMK
OTOEenbHO OT Hero. [Nprnyem TpebGoBaHWs O BbINfaTe aBTOPCKOrO roHopapa MpeabsBAsAlTCA nuuam, y
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KOTOpPbIX MMenacb 00S3aHHOCTb Meped aBTOPOM B TEYEHME YETbIPEX MeCSILeB CO [OHS OTKPbITUS
HacneacTea.

B cnyyae oOTCyTCTBUSI BbILLENEPEYUCTIEHHBIX JIML, WU HENPeabsBMAEHUS 3TUMU  NMLAMM
TpeboBaHMN O BbINfATe YKa3aHHbIX CyMM B YCTaHOBMEHHbIA CPOK, COOTBETCTBYKOLIME CYyMMbI
BKJTHOYAOTCA B COCTAB HAcreacTBa U HacneayTCs Ha 06Lwmux ocHoBaHusAx (cT. 1183 TK Pd) <8>,

<8> laBpunos B.H. HacnegosaHne no HoBomy poccuinckomy 3akoHogatenbctsy. M.: ML 'YK
Poccuun, 2002. C. 18.

JInyHble HeumylLeCTBEHHbIE MpaBa aBToOpa, TakMe Kak MpaBO Ha MMs, MpaBO aBTOPCTBA, He
nognexarT nepefadye HacrnegHUKam, Tak Kak CYMTaeTCs, YTO OHM TECHO CBSA3aHbl C IMYHOCTBIO aBTopa U
HeoTgoenumbl OT Hee. OpHako, kak oTmedaeT B.H. [aBpunoB, no HacneacTBy MOryT MNEpPeEXonuTb
HEKOTOpPbIE HEVMMYLLECTBEHHbIE MpaBa, He CBA3aHHbIE C NIMYHOCTLIO Hacnegodarternsi, HO KoTopble, Kak
npaBuro, HeobXxo4MMbI NS peanu3auum CBA3aHHbIX C HUMW MMYLLECTBEHHBIX MpaB. OH Takke oTMeYart,
YTO cornacHo cT. cT. 15, 27 n 29 3akoHa P® "O6 aBTOpCcKOM NpaBe M CMEXHbIX NpaBax” K HacregHMKam
nepexoguno npaBO Ha oOnyOnvKoBaHWE NpPOU3BEOEHUsl, KOTOPOEe MNpW KM3HW aBTopa He Obino
onyGMKOBaHO, a Takke NpaBo Ha OXpaHy (3aluTy) NpaB aBTopcTBa <9>.

<9> Tam xe. C. 20.

AHanu3z 4vactu detBepton K P® nossonsieT coenatb BbIBOA O TOM, YTO MONOXEHUS
BbllLeyKa3aHHbIX cTaten 3akoHa P® "OO aBTopckomM MpaBe M CMEXHbIX npaBax” Obinv BKIHOYEHbI
3akoHogartenem B K P®. Tak, cornacHo n. 3 cT. 1268 'K P® nponseeneHue, He obHapogoBaHHOE npu
XWN3HM aBTOpa, MOXeT OblTb 0OHApPOA4OBAHO NOCIe ero CMepPTU NULOM, 00nagalrLWmMM UCKTHOUYNTENBHBLIM
NpaBOM Ha npou3BegeHue, Mpu YCroBuMM, ecnn OoOHapogoBaHME He MNpPOTMBOpPEYMT BOJfle aBTopa
Nnpou3BedeHNsl, ONpeaeneHHO BbIPAXXEHHOM MM B NUCbMEHHOW dopme B 3aBellaHun, M1McbMax,
AHeBHMKax u T.n. Npuvyem npaBo Ha OOHapogoOBaHME BKOYAET Kak Te MPOM3BeOeHus, KOoTopble Ha
MOMEHT CMEPTU OXPaHSIIOTCS aBTOPCKMM MNpaBOM, TaK W Te, KOTOpble Mepewnn B obLecTBEHHOe
goctosHue (n. 3 cT. 1282 K P®), yto B HacTosiLLee BpeMs SABMNSETCA HOBOBBEAEHMEM 3aKOHOZATErs.
Ecnn nponsBegeHne Obino o6HapogoOBaHO HacnegHWKamn BOMPEKM BOME YMepLUero aBTopa, OHU He
CTaHoBATCA Nybnukatopamu (YTO UMEET MEeCTO Npu NPaBoOMEPHOM 0B6HapPOA0BaHNM), N HUKAKNX CMEXHbIX
MpaB y HMUX B 3TOM Clly4ae He BO3HMKaeT.

Cpok OxpaHbl aBTOPCKOro npaBa Y HacnegHWKOB COCTaBNAET B OTNn4YMe OT aBTopa Bcero 70 ner.
OpQHako McuYncneHne 3Toro Cpoka NPOUCXOANT MO-pasHoOMY .

CornacHo n. 1 c1. 1281 TK P® 70-neTHuiA CpokK HaudmHaeT mcumcnatbea ¢ 1 gHBapsa roga,
cnepgyoLLero 3a rogomM cmepTtu aBtopa. Ecnun npounssegeHne Ob1no co3gaHo B COABTOPCTBE, HACNEAHNKN
Ha4YMHAaKT OTCYET CpoKa TOJTLKO MOCe CMEPTU NOCNEeQHEro U3 COaBTOPOB C 1 AHBaps roga, criefQyoLlero
3a rogoM ero CMepTHu.

MckntounTtenbHoe nNpaBo Ha NpousBedeHne, KOTopoe Obio 0OHapogoBaHO HacnegHMKamu nocre
CMepTu aBTopa, AencTByeT B TeyeHnve 70 net nocrne npaBoOMEpHOro obHapOAOBaHWS MPOU3BELEHUS.
[Mpuyem oTcHeT HaYMHaeTcs ¢ 1 AHBaps roga, CriegyoLlero 3a rogomM ero obHapogoBaHus, NPy YCIoBUK,
4YTO NponsBeaeHne Gbino obHapogoBaHo B TedeHue 70 neT nocne cmepTun aBTopa. B npoTtneBHOM criyyae
npumeHeHnto noanexur crt. 1282 MK PO.

HekoTtopble yyeHble, B yacTHoctn O.A. Py3akoBa, cuMTaloT, YTO HAcnegHvkam efBa fv MOXEeT
nepexoguTb NPaBO Ha OT3bIB MPOU3BEAEHMS, KOTOPOE BXOAUT B COCTaB NpaBa Ha obHapodoBaHMe, XOTs
NPSMOro 3anpeta B 3akoHOAATenbCTBE HET. Ecnmu aBTOpOM npu XM3HM peanu3oBaHO MNpaBO Ha
oBHapogoBaHue, TO HAaCNeaHKN He YNPaBOMOYEHbl peanv3oBaTbk NpaBo Ha OT3biB <10>.

<10> PysakoBa O.A. KommeHTapuii kK yetBepTonm YacTtu [paxgaHckoro kogekca P®. M.: Ok3ameH,
2007. C. 257.

B cnyyae cmepTn penpeccupoBaHHOrO aBTopa, KOTOpbI Obll peabunutMpoBaH MOCMEPTHO,
TedeHue 70-neTHEro cpoka OXpaHbl WCKITHYUTENBHOrO MpaBa Ha MpOU3BEdEHVME Y HacregHUKOB
ucyncngaeTcs ¢ 1 sHBaps roga, criegytoLlero 3a rogom peabunurauum astopa Npon3BeaeHuns.

HeogHo3HayHO peluaeTcs BOMNPOC O TOM, Kakum cnocobom criegyeT NpUHMMaTh UCKITYUTENTbHOE
aBTOPCKOE NpaBO B KA4eCTBe Hacneacrea.

B cooTBeTCcTBUM C HOpMamu HacrneaCTBEHHOrO MpaBa MPUHATME HacNeacTBa OCYLLECTBNAETCA
AByMsi cnocobamu:

1) nytem nogaynM B HOTapuasnbHYK KOHTOPY MO MECTy OTKPbITUA HacrneacTBa 3asiBNeHus O
NPUHATUMM HacneacTea NMnbo 3asBnNeHns o Bbigade CBUAETENbLCTBA O NpaBe Ha HacneaCcTBo;

2) nyTem haKkTM4ECKOro BCTYMMEHUS BO BadeHWe U yrnpaBneHue HacneqCcTBEHHbIM NMYLLIECTBOM.
3T0T cnocob HaxoAuT BblpaXXeHWe B PasfiMYHbIX aKTMBHbBIX OENCTBUSAX, KOTOpblE HanpaBlieHbl Ha
COXpaHeHve HacnencTtsa, ero vcnonb3oBaHue. B yactHoctn, A.A. PybaHoB oTMe4vaeT, 4To B AaHHOM

12



cryyae HacnegHuK OTHOCUTCSt K HacneACTBEHHOMY MMYLLECTBY, Kak K CBOEMY COOGCTBEHHOMY, U TeEM
caMbIM MNPOSIBMSIET HaMepeHne NpMobpecTn HacneacTeo <11>,

<11> PybaHoB A.A. lNpaBo HacnepoBaHus / lNMog peg. M.M. CnasuHa. M.: MockoBckuin pabouni,
1978. C. 21.

B HacneacTteeHHOM npase ob6a cnocoba NpMHATMA HacneacTBa abcontoTHO paBHO3HaYHbI. OaHako
HeKoTopble CneuManncTbl CYMTaKT HenpuemneMbiM MPUMEHEHUE K WCKMIOYUTENbHOMY aBTOPCKOMY
npaBy BTOPOr0 W3MOXEHHOro crnocoba npuHATMA Hacneactea. Hanpumep, B.H. MaBpunos cuutaet
CMTyauuto C aBTOPCKMM MpPaBOM MCKIlOYeHVMeM u3 obuwlero npaswna, nonaras, 4TO B Cry4ae
HacrnegoBaHWUsA aBTOPCKOrO NpaBa HacNedHUK AOMKeH A0 WcTeyeHus 6 MecsueB CO AHA OTKPbITUA
HacrneacTea nogaTtb HOTapuycy 3asiBlieHne O MpuHATUM Hacneactesa. M gpyrum cnocobom Takoe
HacneacTBo NpUHATL Henb3d <12>. [pyrne (Hanpumep, O.A. PysakoBa) cuMTaloT NpUMeEHeHne BTOPOro
cnocoba npuHATMA HacneacTsa (T.e. pakTMyYeckoe BCTYNNeHWe B HAacneacTBO) BNOMHE AONYCTUMbIM.

<12> laepunos B.H. HacnepgosaHue no HoBOMY poccumckomy 3akoHoaaTensctsy. M.: UML, 'YK
Poccun, 2002. C. 51.

OHKM oTMEeYaloT, YTO NOATBEPXKAEHMEM (PAKTUHECKOrO BCTYMNIIEHNSI BO BriageHNe HacneaCTBEHHbIM
MUMYLLIECTBOM B OTHOLLEHMW aBTOPCKOro npasa MOryT BbICTyNaTb NPUHATME MaTepuarbHbiX HOCUTENEN, B
KOTOpbIX BbIpa)KeHbl Npou3BedeHus (PYKOMMCW, KapTWHblI M T.4.), yBEOOMIIEHME MOorb30oBaTenen o
npaBonpeemMcTBe, yBe4OMIeHne 0OLLEeCTBEHHON opraHm3aumu, rae coctosan ymepwuii (PAO v gp.) <13>.

<13> PysakoBa O.A. KommeHTapui k yetBepTon YacTtu [paxgaHckoro kogekca P®. M.: Ok3ameH,
2007. C. 258.

He meHee nHTepecHbIM NpeacTaBnsieTcs BOMPOC O NEPEXOAE UCKITIOYUTENbHBLIX MPaB Ha 0ObEeKTbI
CMEXHOro npaea Mo HacnegctBy. Yacte yetBeptas K P® comepxuT pag craten, NOCBSILLEHHbIX
AaHHOMYy Bonpocy. AHanm3 Hopm 4Yactu yetBepton K PP nossonser npunTy K BbIBOQY O TOM, 4TO
CMEeXHOe MpaBo, TaK e Kak U aBTOPCKOE MpaBo, MOXET MeperTu Mo Hacnenctsy. Tak, MpaBO Ha
NCMOMHEHNE OXPaHAETCS Y HaCNegHWKOB MO TEM XXe CaMblM NpaBumnam, 4YTo M y aBTopa Npov3BedeHus
(ct. 1318 TK P®). OgHako nn4YHble HEMMYLLECTBEHHbIE MpaBa aBTOpa CMEXHOrO MpaBa OXpPaHsATCs
6eccpoyHo (n. 1 c1. 1316 TK P®). NcnonHuTtens Bnpaee B Nopsiake, NPeAyCMOTPEHHOM 1S Ha3HAYEHUs
WCMOMHMUTENSA 3aBellaHud, ykKasaTb JULO, Ha KOTOPOE OH BO3MaraeT OXpaHy CBOEr0 MMEHUW MU
HENPWKOCHOBEHHOCTU WCMOMHEHUsT Mocne CBOeW CMepTu. Takoe nuuo OCYLLEeCcTBRseT AaHHble
MOMHOMOYNSA MOXM3HEHHO. [lpyM OTCYTCTBMM TaKMX YyKasaHU WM B Clydae OTKa3a Ha3Ha4YeHHOro
NCMOMHMTENEM NMLA OT OCYLLECTBIIEHUSA COOTBETCTBYIOLLMX MOJTHOMOYMI, a Takke Nocfe CMepTu 3T0ro
nuua oxpaHa MMEHW UCMOMHWTENS U HEMPUKOCHOBEHHOCTU  UCMOJTHEHMSI  OCYLLECTBASIETCA
HacrnegHvkamu, X NpaBoNpeeMHNKamMmu N ApyrumMm 3aMHTepecoBaHHbiMy nivuamu (n. 2 cT. 1316 K PO).

WckntounTtenbHoe npaso Ha ¢oHorpammy fenctsyeT B TeveHue 50 net. TedeHue 3TOro cpoka
HaunHaeTca ¢ 1 AHBapsA roga, crnegyroLllero 3a rogom, B KOTOpoM Obina OCyLlecTBMAEeHa 3anvcb UIn
doHorpamma Obina obHapogoBaHa, Npu ycnoBun, Yto poHorpamma 6bina obHapogoBaHa B TeyeHne 50
NneT nocrie OCyLLEeCTBIEHMS 3anucuy.

UckntountensHoe npaBo Ha poHorpamMmy nepexoaut Mo HacrneAacTBy, HO TOMbKO B mpegenax
OCTaBLUENCS Y4acCTU CpOKa OXpaHbl, T.e. HayaBLUMN CBOE TEYEHME elle MNpPU XKU3HU NPOU3BOAUTENS
doHOrpamMmbl CPOK MPOAOIMKAET TEYEHME M MOCMNe €ro CMEepTu, 3aKaH4MBasCb yXe Yy HaCneOHUKOB.
lMocne ucteveHust cpoka oxpaHbl OHOrpaMma nepexoauT B OOLLECTBEHHOEe OOCTOsiHME. Takue xe
npasuna 4evCcTBYHOT M B OTHOLLEHUN UCKITIYNTENBHOMO NpaBa Ha CoobLLeHVe paano- unm Tenenepegaydv
(n. 2cT. 1331 TK P®).

B npegenax octaBLuerocs cpoka B NOpsiAKe HacrnegCTBEHHOrO NMPaBONPEEMCTBA UCKITHYNTENBHOE
npaBso nybnvkaTtopa Ha npou3BegeHne nepexoaunT K HacriegHukam (cT. 1338 MK PO).

Maea 2. ABTOPCKWUA OTOBOP
§ 1. oroBopbl B aBTOPCKOM NpaBse

WcknountensHoe aBTOPCKOE MpaBO, BO3HUKLIEE Y aBTOpa C MOMEHTa CO34aHus Mpou3BedeHus,
MOXeT nepegasaTtbcs Apyrum nuuam. OCHOBaHMEM, KOTOpPOE Cpeau Mpoyux npegycMaTpvBaeT TaKkom
nepexop, sBMsieTcsi 4OroBop.

B paHee gencrtBoBaBweM 3akoHe PP "O6 aBTOPCKOM MpaBe U CMEXHbIX NpaBax" NPUMEHUTENTbHO
K OTHOLLUEHUSAM MO nepegade UCKIYUTENBHOIO aBTOPCKOro npaBa MCMOosb30Barics TEPMUH "aBTOPCKUIA
goroeop". HblHe gencTBylollee 3akoHOOATeNbCTBO M3MEHWUIO MNOAXOA4 K [AOrOBOPHBIM OTHOLLEHUAM,
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OTKa3aBLUWCb OT paHee OENCTBYIOLLEN NPABOBON KOHCTPYKUMU M KapOWHanbHO U3MEHMB OMNpederneHue
[ OroBOPOB.

B HacTosiLlee BpemMs OTHOLLEHNST MEXAY aBTOpaMun NpPou3BeeHN UM OOBEKTOB CMEXHbIX NpaB U
nonb3oBaTensiMM CO30aHHbLIX PEe3ynbTaTOB WHTENNEKTyanbHOW AEeATENbHOCTU PerynmpyroTca AByMsi
B/AaMKN OOrOBOPOB:

1) 4OroBopoM 06 OTYY>KOEHUM UCKIIOYNTENBHOIO aBTOPCKOTO (UM CMEXHOr0) Npaea;

2) [OroBOpOM O MpefoCTaBfeHUV MNpaBa MOMb30BAHUS WCKTHOYUTENbHBIM aBTOPCKM MPaBOM
(MVMLLEH3NOHHBIN JOrOBOP).

OTM 40roBOpbI NCMOMb3YIOTCS HE TONIbKO B aBTOPCKOM MpaBe, HO U B OTHOLLUEHUN OPYTNX OOBbEKTOB
WHTENNEeKTyanbHOW COGCTBEHHOCTM.

B cBsi3n ¢ 0TMEHON NpeablayLLero HOpMaTMBHOMO akTa B 0611acTu OXxpaHbl aBTOPCKUX NPaB BaXKHOE
3Ha4YeHNEe UMEET BOMPOC O TOM, NMPUMEHSIIOTCS JIN MOSOXKEHUSA O JOrOBopax, NPeAyCMOTPEHHbIE B YacTu
yetBepTon K PP, kK goroBopam, 3aKkniO4YeHHbIM 40 €ro NPUHATUS.

OtBeT Ha 9aTOoT BOMpoc cogepxutcas B O3 "O BBegeHUM B OENCTBME 4YacTU YeTBEPTON
MpaxxgaHckoro kogekca Poccuiickon ®epgepaummn”. B cT. 7 HazBaHHOro ®3 oTMevaeTcs, YTO HOPMbI 4YacTh
yetBepTon K PP o nopsagke 3akntoveHuss U1 hopMe [OroBOpOB, a Takke 00 WX rocyaapCTBEHHOW
perncrTpaumm NpUMEeHSIITCA K TeM JOroBopaM, KOTopble ObIfM 3aKmtoveHbl Nocne BBeAEeHUA B AeNCTBME
yacTtu yetBepTon K PO. Takum o6pasom, HOpMbI, KacaroLMecsi AOrOBOPHbLIX OTHOLLEHWUA, B TOM YNCIIE U
B aBTOPCKOM MnpaBe, He UMEeIOT 0BpaTHOM CUrbl.

HopMmbl, KOTOpble KacalTCs OCHOBaHWW, MOCMEACTBMA M MNopsigka 3aKoYeHUs OOroBOpoB B
aBTOPCKOM MpaBe, KoTopble obsi3aTenbHbl Afsi CTOPOH AOroBopa, NMPUMEHSIIOTCS KO BCEM [AOroBopam,
NpoOoIKaloLWmMM AencTBoBaTb Ha MOMeHT BBeadeHusa K PP B gerictBne. B gaHHOM criyyae He umeet
3Ha4eHus1, ObINIM N OOroBOpPbI 3aKMN4YeHbl NOCe BBEAEHUS B OENCTBME HOBbIX HOPM UITM paHee 3TOoro
cpoka.

HoBble HOpMbl 06 OTBETCTBEHHOCTU 3a HapyLLUEHUEe OrOBOPHOrO 00A3aTenbCTBa NPUMEHSOTCS K
Jorosopam, KoTopble 6biny 3akmtodeHbl nocre 1 guBapsa 2008 r., 3a UCKMHOYEHMEM CrnydaeB, korga B
O0roBopax, 3aKYeHHbIX paHee 3TOro cpoka, npegycMaTpvBanach MHast OTBETCTBEHHOCTb (4. 2 ¢T. 8 O3
"O BBEOEHWM B AenCcTBME YacTu YeTBepTon [paxkaaHckoro kogekca Poccuinckon ®egepauun”).

Tak Kak BbllLIENEepeYnCrieHHble [OOroBOpbl OTHOCATCA K TpaXk4aHCKO-MPaBOBbIM, Ha HUX
pacnpocTpaHsaTCcsa 06Lmne npasua, Kacalwmuecs rpakgaaHckux goroBopos B Lernom (ct. cr. 307 - 453
MK P®). Tak, B COOTBETCTBMM C MPUHLMUMNOM CBOGOAbLI JOrOBOpa HUKTO HE MOXET 3acTaBuTb aBTopa
nepefaTtb CBOE MCKIHOYMTENBHOE MPaBO Ha Mpoun3BedeHue. ABTOP BCTYMaeT B JOTOBOPHbIE OTHOLLEHUS
cBOel Bonew u B cBoem uHTepece (n. 2 cT. 1 TK P®). OH camoCTosATENBHO peluaeT, C KEM U Kakow
O0oroBop OyaeT 3akroYeH, Kakne ycrnoBusi OyayT B HErO BKITHOYEHbI.

HecoBeplueHHONETHNME aBTOpPbl MOIYT CaMOCTOATENbHO 3akni4unMTe nobor gorosop, roe B
KadyecTBe npeameTa BbICTyNaeT aBTOPCKOE MPOM3BEAEHME UMM UMYLLECTBEHHbIE aBTOpCcKMe npaa. OHu
MOTyT CaMOCTOSITENIbHO MCNOJMb30BaTb aBTOPCKOE BO3HarpaxgeHve. 3a ManoneTHux 1 HegeecrnocobHbIX
rpakgaH JOroBOp 3aKro4aloT 3aKOHHbIE NMpeacTaBUTEeNN.

B cootBeTcTBUM cO cT. 138 K P® ncnonb3oBaHme pe3ynbTaToB UHTENNEKTYaNnbHON AEATENbHOCTY
MOXET OCYLLECTBMATbCA TPETbMMM JMUAMKM TONbKO C corfacus npaBoobnagatens. [oatomy noboe
NCNonb3oBaHNe npousBedeHns 6e3 3akioyYeHnss ¢ aBTOPOM [OroBopa B OTHOLUEHWMM MPOU3BEAEHUSI
SIBNSAETCA HE3aKOHHbIM W MOpOoXAaeT MpaBoOBble MOCNEACTBUMS B BuAe rpaxgaHCKO-NpaBOBOW,
a4MVHUCTPaTUBHOW MW YrOSTOBHOW OTBETCTBEHHOCTU.

B kauectBe npegmeTa 060MX Ha3BaHHbIX AOrOBOPOB BbIAENAKT TO MCKIYUTENBHOE NMPaBO Ha
npoussefeHne, KOTOpPOe aBTOp XO4ET nepedatb MO JOMOBOPY.

§ 2. [loroBop Ha OTYy>KOEHME UCKITIOYUTENTBHOIO NpaBa
Ha npounsseaeHve

Cratba 1285 K P®, npegycmatpuBalowlasi OaHHbI Bug [OOroBopa, SIBNSIETCS HOBOW AnNst
aBTOpckoro npaea. PaHee penictBoBaBwni 3akoH PO "O6 aBTOpPCKOM MpaBe M CMEXHbIX npaBax” He
npegycmaTtpuBan Takov pasHOBUOHOCTM aBTOPCKMX OOrOBOPOB. B GonbLuen cteneHn sta pasHOBUOHOCTb
rpakgaHckoro pforosopa ©Obina npucywa nateHTHomy npaBy. OpHako MHEHMS O BO3MOXHOCTU
NMPUMEHEHMST YKa3aHHOro BMAaa [OOrOBOPOB B aBTOPCKOM MpaBe BbICKa3blBanuCb elle 3ajonro Ao
nosiBrieHnst NogobHbLIX HOPM B aBTOPCKOM MpaBe.

Mo poroBopy 06 OTYYXOEHWM MWCKNIOYUTENBHOIO MpaBa oOfHa CTopoHa (npaBoobnagartens)
nepegaet unu obasyetcd nepegaTtb MNpUHAAnexawee €en WCKITYUTENbHOE MpaBO Ha aBTOPCKOe
npoussefeHne B MOSTHOM obbeme Apyron CTopoHe (mpuobpeTartento).

HaHHbIl BUO goroBopa MOXET ObiTb Kak peanbHbIM, Tak U KOHCEHCyarbHbIM. KoHCeHCyanbHbIN
OOroBOp Ha4yMHaeT OEeNCTBOBATb C MOMEHTA €ro 3aKIYeHnsi, peanbHbI TPebyeT eLle 1 CoBepLUEHUS CO
CTOPOHbl NWUa, nNepeaarollero npaea, OMpeaereHHbiX AOeWCTBUIN, Hanpumep Mo nepegade
mMaTepuanbHOro HocuTensi npov3BegeHusd. B kavectBe npaBoobGnagatens v npuobpetatend MoryT
BbICTyNaTtb Kak ou3nyeckme, Tak u ropuguyeckue nuiua.
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[nsa gaHHoro goroBopa 3akoHOM MpeaycMoTpeHa nucbMeHHast gopma. B cnydae HecobniogeHus
3TOr0 npaBuna [JOroBOpP CYWUTAETCS HEOEWCTBUTENbHBIM W HE MOpPOXAAeT HUKAKMX MPaBOBbIX
NocneacTBUi, a MMYLLECTBEHHOE MpaBoO, SBNAKLIEECs NpegMeToM Takoro [OoroBopa, ocTaeTcs Y
nepBOHaYarnbLHOro NpaBoobragaTensi u He cYNTaeTCHa NepegaHHbIM No AOroBOpY.

HaHHbIA  JoroBop npeanonaraeTtcs BO3ME34HbIM, €CnuM B COOEepXaHun [oroBopa He
npegycmatpmBaeTcs WHoe. BoamesgHocTb O3HadaeT ynnaTty npuobpetatenem npeaycMOTPEHHOro
JOroBOpPOM BO3HarpaxaeHus. Ecnu umyuiectBeHHoe npaBo nepegaercs Ha 6e3B03Me3gHON OCHOBE, 3TO
OOIMKHO ObITb NMPsIMO OTpaXkeHO B goroBope. Yaule Bcero nogobHas cuTyaumsi BCTpeYyaeTcsl B Criyyae
odhopMreHns JoroBopa Mexay usndeckumn nuuamun (rpaxgaHamu), a uenb npuobpeTeHus npaea He
npegnonaraet nssneveHne npuboiny. CywecTBEHHbIMW YCITOBUAMM JAHHOIMO BMAa LOroBopa SABNSATCA
npegMeT (T.e. OXpaHAeMOe MpaBO, KOTOpPOe MNepefaeTcsi) U pa3mMep BO3HaArpaxaeHwsi, ecnu OoroBop
BO3ME3HbIN. DTN YCIOBUS CUATAIOTCA CYLLLECTBEHHBIMU 4151 JAHHOIO Buaa A0roBOpa, NO3TOMY CTOPOHBI,
yyacTBylOLME B 3aKMIOYEHUN O0rOBOpa, AOKHbI MPUATM B OTHOLUEHWMW AaHHbLIX YCIOBUA K B3aUMHOMY
cornawenuto. B cnyyae ecnu ycnoeusi o Bo3HarpakgeHum B 4OroBope OTCYTCTBYIOT, JOTOBOP CHUTAETCS
He3akmo4YeHHbIM. [py aToM NpegycmoTpeHHble cT. 424 K PO npaBuna onpegeneHvs LeHbl 4oroBopa B
OaHHOM CIy4ae He NMPUMEHSoTCS.

OT4uyXOEHMEe WCKIOYUTENBHOMO MpaBa O3HaYaeT, YTO UMYLLECTBEHHbIE MpaBa Ha aBTOPCKOE
npoussefeHve nepefatoTcs B NofHOM obbeme npuobpeTaTento Uy caMoro aBTopa He COXPaHSTCS.
OpgHako aBTOp NPOM3BELEHUSA COXpaHSeT 3a cobon BCe JNMYHbIE HEUMYLLECTBEHHblEe MpaBa.
MpuobpeTtatenb BMApaBe kak MNONb30BaTbCA MPUOOPETEHHBIM MNPaBOM CaMOCTOSITENIbHO, TakK U
nepegasaTb 3TO NPaBoO APYrMM fiMuam No JIMUEH3MOHHOMY JOroBOpY.

AbconoTHOEe MpaBo npuobpeTaTensd MOXET ObiTb OrPaHUYEHO FMLEH3MOHHBIMKM LOroBOpamu,
KOTOpble ObINM paHee BbiAaHbl APYrYM NMuam nepeoHavarnbHbiM NpaBoobnagarenem unm BnocreacTemm
camMuM npuobpeTartenem MMyLLECTBEHHOIO Npasa.

CopgepxaHvne goroBopa COCTaBASAKT NpaBa U 00A3aHHOCTU, KOTopble OepyT Ha cebs y4acTHUKK
OOrOBOPHbIX OTHOLWEHMN. CTOPOHbI CAMOCTOATENBHO ONPEAENSOT BCE YCIOBUSA, KOTOPbIE AOMKHbI ObITh
BKJTHOUEHbI B JOroBOp. B aTOM criyyae oHu siBNs0TCa 0ba3aTernbHbIMU 4115 CTOPOH MO JOroBOpY.

B cnydyae ecnv npousseneHvie NpUHaANEXMT HE OOHOMY, @ HECKOSIbKMM aBTopam, TO cornacue Ha
3aKYeHne JoroBopa 00 OTYYXOEHUM MMYLLIECTBEHHONO MpaBa Ha MPOW3BEAEHUE AOMMKHbI AaTb BCe
aBTopbl. Ecnn xota 6bl OOWH M3 HUX He CornaceH, TO nepefada UCKMIYUTENbHOro npaBa cyuTaeTcs
Henpown3BegeHHOMN.

Mpunmep.

Tpun yyactHuka rpynnel "KuHO" nepefanu KynbTypHO-OOCYroBoMy UeHTpy "lM" ucknioumTenbHble
npaBa MCMOSTHUTENEN Ha MCNOMNb30BaHME Pe3ynbTaToB TBOPYECTBA AaHHOM rpynnbl. "T1" obpaTtuncs B cyg
¢ uckom k 3A0 "M" B cBSI3M C TeM, YTO OTBETUUK Be3 paspelleHnsi NPoM3BEN U peann3oBars 3K3eMnisipbl
doHOrpamMmmbl C UCMOITHEHNEM NPOU3BEAEHUN yKa3aHHOW rpymnnbl. OQHAKO BbISCHUIIOCh, YTO YETBEPTLIN
yyacTHuK rpynnbl - B. Llon - cBoux npaB UCMOMHWUTENST HUKOMY HE nepegaBari, He nepejaBanu ux u
HacnegHvkun B. Llos. MNpu ykasaHHbIX 06CTOATENBCTBAX KacCauMOHHAs MHCTaHUMS caenana BbiBog, YTO
UCTEL, HE MOMYYUST NCKIMYNTENBHBIX MPaB U HE MOXET TpeboBaTh UX 3awmThl <14>.

<14> Xoxsnos B.A. ABTopcKoe npaBo: 3akoHO4aTeNbLCTBO, Teopus, npaktuka. M.: Nopogeu, 2008.

§ 3. JIueH3nOoHHBIN JOroBOp Ha NpeaocTaBieHne npaea
Ha MCMNOoNb30BaHNE NPOU3BEAEHMS

B cootBetctBUM co cT. 1286 K P® no nmueHsMoHHOMY [OroBOpYy OAHa CTOpoOHa (nuueHaunap)
NpepocTaBnsieT unu obsisyeTcss NpeaocTaBUTb APYror CTOPOHE (NMULEH3WaTy) NpaBo WCMOSb30BaHMs
3TOro NPOVN3BEAEHMS B YCTAHOBMEHHbBIX AOrOBOPOM Mnpegenax.

[aHHbI BUO gorosBopa paHee NpUMEHSNCS B aBTOPCKOM npase.

OH cyuiecTBeHHbIM 0Opa3oM OTnMYaeTcs OT AOroOBOPOB HA OTYYXAEHME UMYLLECTBEHHBIX MpaB U
NMEET CBOM OCOBEHHOCTH.

CtopoHamu JOroBopa SABMASATCA NUMUEH3NAP M NMUEH3naT, B PONnn KOTOPbIX MOTYT BbICTYNaTb Kak
dusnyeckme, Tak u ropugudeckue nuua.

B kavectBe nuvueH3mMapa MOXET BbICTynaTb HE TONbKO aBTOp, YbWM TPyAOM ObINO CO34aHO
npousBefeHne, HO M MHble npaBoobnagartenuy, Bnagewlme MMYLLECTBEHHBIM MPAaBOM Ha 3aKOHHOM
OCHOBaHWM (Hanpumep, HacregHuKK, NnpuobpeTaTenu npaea No 4OroBOPY OTHYXXOEHUS U T.1.).

Ecnn poroBop 06 OTYyXOEHMM MMYLLECTBEHHOrO MpaBa npegnonaraet  MCKIHYUMTENBHO
NMUCbMEHHYI0O (POPMY, TO NULEH3NOHHbIE [OrOBOPbI 3aKMO4YalTCA HE TOMbKO B MUCbMEHHOW, HO U B
ycTHOM cbopme. Tak Kak NMULEH3VMOHHBIN O0roBOp npeacTaBnsieT COOOM pasHOBMOHOCTb FpaXKgaHCKO-
npaBOBOro 4OroBopa, Ha Hero pacnpocTpaHstoTest obwme HopMmbl 'K P, kacatowmecs nopsigka, (oopmbl
N YCIOBWIA 3aKMOYEHNst JOroBopa, B YacTHocTh cT. 160 'K P®, B cooTBETCTBUM C KOTOPOW NMCbMEHHAs
dopma npegnonaraet COCTaBfeHME OAHOro AOKYMeHTa, MOAMUCAaHHOro ctopoHamun. OOHAKo CTOPOHBI
MOryT 3aKfunTb [[OroBOp W nytem oOOMeHa [OKyMeHTamu, MO nodte, Ternerpady, Tternetawvny,

15



3MNEKTPOHHOW MoYTe M ApyrMM MogobHbIM 00pasoM, KOTOPbIA MO3BOMNSAET YCTAHOBWUTb, YTO AOKYMEHT
NCXoQuT OT onpeaeneHHoro nuua.

B nyHkte 2 ct. 160 TK P® ckasaHo, 4TO npwu 3aknioyeHWn [orosopa npegnonaraercy
ncnonb3oBaHne HPaKCMMUIBHOrO BOCMPOU3BEAEHMS NOAMMCU C MOMOLLBIO CPEeACTB MEXaHUYECKOro Umnu
WHOTO KOMWPOBaHWUSA, 3NTIEKTPOHHO-LIMAPOBOW MOSMUCKU UM MHOTO aHarora co6CTBEHHOPYYHOW MOAMMCH,
ecnn 3710 npegycMaTpvBaeTCs 3akOHOM WM COrnalleHMemM CTOpOH. B cnydae otcyTctBusa nmognucu
O[LHOW 13 CTOPOH LOrOBOP CHMTAETCSA HE3aKIMIOYEHHbIM.

Cratbsa 1236 'K P® nocesduieHa Buaam NULEH3MOHHBIX AoroBopoB. CornacHo Has3BaHHOM CTaTbe
'K P® BbigensitoTca ABa BUAa NULEH3UN:

1) npocTas (HeucknounTENbHAsA), B COOTBETCTBUM C KOTOPOW NULEH3NATy NpegocTaBnseTcs npaso
Ha MCNONb30BaHWE NPOM3BEAEHUS HA ONpeAeneHHbI CPOK, HO C COXPaAHEHUEM 3a JTMLEH3MapoM npasa
BblJaBaTb NULEH3UM OPYTUM NULaM;

2) VcKmuMTenbHas, KoTopas 3akpennseT 3a  fMUEeH3naToM  MOHOMONIbHOE MpaBO  Ha
ncrnonb3oBaHne npou3BeneHus. JIMueHsMap B AaHHOM Criyyae TepsieT NpaBo Ha Bblgady JMUEH3WN
OpYrvM nvuam.

Bug nuueHsum pgormkeH OblTb OnpegerneH cCTopoHamu B JoroBope. B criyyae ecnu CTOpPOHbI He
BKJTHOYMIM B AOrOBOP NOAOOHOE yCnoBuWe, NMULEH3US NpeanosiaraeTcs MPoOCTon (HEUCKIIOYMUTENBHOWN).

3aKkoH He orpaHM4MBaET CTOPOHbI YKa3aHHBIMW B 3aKOHE BapyvaHTaMu NIMLEH3NOHHbBIX JOrOBOPOB U
npegocTaBnsieT BO3MOXHOCTb B OAHOM JIMLEH3MOHHOM [OrOBOpPE MNPMMEHUTENBHO K PasfvyHbIM
cnocobam Mcnonb30BaTh YCIOBUSA, MPeayCMOTPEHHbIE ANS NIMLEH3MOHHbLIX JOrOBOPOB pa3HbiX BUAOB.

Cratba 1238 K P® npegycmartpuBaeT npaBuio, B COOTBETCTBUM C KOTOPbLIM FULEH3NAT MOXET
3aKMOYUTE CYONMLEH3VMOHHBIN JOrOBOP HA MPAaBO UCMOMb30BaHMSA NPOM3BEOEHNS.

PaccmaTtprBaembin goroBop ©OyaeTr OEeNCTBUTENbHBbIM TOJMBKO Mpu COBNIOAEHMU CriegyroLnx
yCrosun.

1. K gaHHomy Buagy [OroBopa MPUMEHSIIOTCA BCE Te YCMNOBUSA, KOTOpble MpeayCMOTPeHbl Ans
3aKMOYEHMS NIMLEH3NOHHbBIX JOrOBOPOB.

2. [Ona npegoctaBneHus npaBa WUCMOMb30BaHUS MpPOU3BEAEHWs  OpyroMy nudy Mo
cybnuueHanoHHomy goroBopy TpebyeTcsi corracve aBTopa npousBefeHus (Mmbo npasBoobnagartens).
Mpuuem aTO cornacue OOMKHO ObiTb 06513aTENBHO BbIPAXXEHO B MUCbMEHHOW (bopme, Hanpumep nyTem
BKITHOMEHUS COOTBETCTBYHIOLLLErO YCMOBUS B JIMLEH3NOHHbIV JoroBop. Ecnu goroBop He coaepXuT Takoro
YCNOBKS, 3TO HEe O3HayaeT, 4YTo y NUUEeH3nata aBTOMaTMYEeCKM BO3HMKAET MPaBO Ha 3aKIloyYeHue
CybnuLEH3NOHHBIX AOroBOpOB. [JaHHOE NOMOoXeHNe NoATBEPXKAAETCA U MPAKTUKON.

Mpumep.

ToBapuLLEeCTBO C OrpaHUYEHHON OTBETCTBEHHOCTBIO 0BpaTUNoCch B apOMTPaXHbIA Cyd C MCKOM K
aKUMOHepHOMY OOLLEeCTBY O BO3MELLEHUN YOBITKOB, MOHECEHHBIX B CBA3M C HapyLUEHMEM OTBETYMKOM €ro
NCKMIOYUTENbHBIX NPaB Ha XyA0XXeCTBEHHbI DUMbM.

B obocHoBaHune TpeboBaHus McTel npedcTaBuil JOrOBOP, 3aAKITOYEHHbBIA MeXOy HUM W TpeTbUM
NNLOM, MO KOTOPOMY BbInin MpUoBpeTeHbl UCKMIOYUTENbHBLIE MPaBa Ha CMOPHbLIN PUIbM.

ApOuTpaxHbI cyn 060CHOBaHHO OTKasar B y4OBMETBOPEHUN NCKA MO CReayoLWwMM MOTUBaM.

CyOoom yCTaHOBMEHO, 4YTO akuuoHepHoe o6LecTBO npogasano BuaeokacceTbl C PUbMOM,
UCKIMIOYNTENbHOE MPaBO Ha pacrnpoCTpaHEHUEe KOTOPOro, MO MHEHM ucTua, Obiio npuobpeTteHo
TOBapuLLLECTBOM MO BO3ME3OHOMY [OroBopy C TpeTbuM nuuom. [lo ycroBusiM 3TOro goroBsopa
npegycmaTtpvBanach nepegaya TOBapULLLECTBY MCKIIOYMTENbHOIO NpaBa Ha pacnpocTpaHeHve dunema.

OpHako 13 maTepuanoB gena ycMaTpvBaroch, YTO UCKITIOYMTENbHOE MpaBO Ha UCMONb30BaHWe
npou3BefeHns TpeTbe NMUo camMo MpMobpeno y M3roToBUTENs ayguoBU3yaribHOTO MpPOU3BEAeHMs Mo
O0roBopy, B KOTOPOM OTCYTCTBOBAJIO YCIOBME O BO3MOXXHOCTU Nepefayun aToro npasa. JononHUTENbHbIX
COrnaLleHn K OroBopy TakkKe He 3aKro4asnocs.

Mpu Taknx obcTosITENLCTBAX TPETHE NMLO He BrpaBe ObiNo nepefaBaTh MCKIIOYMTENBHOE NPaBo
Ha MCnonb30oBaHWe NponsBedeHns UcTuy. A UcTel, UCxoas U3 aToro, He Mor ObITb NpM3HaH obnagarenem
NCKITIOUNTENBHbIX NpaB 1 TpeboBaTb NX 3awmTbl <15>.

<15> O630p NpaKTUKM PacCMOTPEHUsI CMOPOB MO AeflaM, CBSI3aHHbIM C NMpuMeHeHnem 3akoHa 06
aBTOPCKOM MNpaBe U cMexHbIx npaeax // MapaHT, 2007.

3. B cnyyae nonydenusi cormacus Ha Bblgady cybnuueHsum HeobXoaumo MMETb B BuAY, YTO
npeaocTaBrieHne MpaBa BO3MOXHO TONbKO B Mnpegenax Tex npaB M TeX CnocobOoB WCMONb30BaHWS,
KOTOpble NpegyCMOTPEHbl JIMLEH3UOHHBIM JOTOBOPOM Af1si CaMOro nvueH3maTa.

4. OTBETCTBEHHOCTb Mepen nuUeH3napom 3a AEeWCTBMSA CybnuueHanata BO3MOXEHa Ha CaMoro
nuueHanaTta, ecnu B JMUEH3MOHHOM [OroBope He npegycMoTpeHo wuHoe. [lo obwemy npasuny
cybnuueH3um JoSmkHbl BblAaBaTbCA Ha NEPUOA 4ENCTBMSA OCHOBHOIO NULIEH3MOHHOIO AOroBOpa, €Criv Xe
cybnuueHsus bbina BolgaHa Ha 6onee ANuUTENbHBIN CPOK, 3TO HE AenaeT ee HegencTeutTenbHoun. K Takom
cybnuueH3um nNpuMMEHSIIOTCS npaBuna, 3akpenneHHble B n. 3 cr. 1238 K P®. CornacHo HasBaHHOM
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cTatbe CyOnMUEH3MOHHBIN  [OrOBOp, 3aKMYEHHbI HA CpPOK, MPEBbIWAKLWNA  CPOK  OENCTBUSA
NULEH3NOHHOIO AOroBopa, CHMTAETCA 3aKITOYEHHbIM Ha CPOK AeNCTBUS NMULLEH3MOHHOIO 40roBopa.

B nopTtBepxOoeHWe yKasaHHbIX MPaBUil MOXHO MPUBECTU CNegylwmi criydan m3 cygebHon
NPaKTUKK.

Mpumep.

000 "UN3gaTtenbctBo IXKEM" obpatunock ¢ nckom k OO0 "Awan" 1 OO0 "Mapkom" 0 B3bICKaHUK
B €ro nosb3y KOMMEHCALMN 3a HapylleHWe CMeXHbIX npaB B cymme no 50 Teic. pyb. ¢ kaxgoro u3
oTBeT4MKoB. B obocHoBaHue TpeboBaHMiA UCTeL, ykasarn, YTO COrfiacHo JOroBOpy O nepefadvye CMEXHbIX
npae ot 31 saHBapa 2003 r. 3AO "Komnanua [xen-Oc-Nn" (npaBoobnagatens) nepegano OO0
"MspgatenbctBo [KEM" (M3gaTenb) WUCKNOUUTENbHbIE MNpaBa Ha WUCMNONb3oBaHWe hoHorpamm,
NnepeyvmcreHHbIX B NpUnoxeHun 1 Kk AaHHOMY JOroBOpY, B TOM YMCIE MPaBO OCYLLECTBNATh, 3anpeLlaTb
UnNu paspellatb BOCMpPOM3BeAEHME OHOrpaMM Ha mbbIX TUNax HOCUTENERN, pacrnpocTpaHeHune
doHorpamm nobbiIM cnocobomM, a Tawkke npaBoO Ha cOOp aBTOPCKOro Bo3HarpaxaeHusi. CornacHo
ykazaHHomy npunoxeHuto OO0 "Uspatenscteo [PKEM" 6binv nepegaHbl UCKMOYUTENbHBIE CMEXHbIE
npaea Ha 12 doHorpamm, B TOM 4ymcre Ha doHorpammy "Yyxume ryobl”. [10 MHEHMIO UCTUA, OTBETHYUKM
HapyLwanu ero UckmouuTenbHble npaea, a mMmeHHo: OO0 "MapkoM" mn3rotaBnmMBano KoHTpadakTHYHo
NPOOYKUMIO - KOMNAKT-AMCKN, cogepxaiume oHorpammy "Hyxue rydbl”, a OO0 "AwaH" 3Ty npoaykumio
pacnpocTpaHsano.

WccnemoBaB obcTosATenbCTBa [gOena, OLUEHUMB MpeacTaBlieHHble WCTLUOM  OoKasaTenbCTBa
HapyLLleHns ero CMeXHbIX MpaB, OCHOBaHHLIX Ha gorosope oT 31 aHsapa 2003 r., anennsumMoHHbIN cya
cornacurics ¢ BbIBOOOM Cyaa MEPBOM MHCTaHUMM O TOM, YTO Ha MOMeEHT obpawennst ¢ nckom OO0
"MapgaTtensctBo IPKEM" He siBnsAnoce obnagatenemM MCKMHYUTENBbHBIX CMEXHbBIX MpaB Ha oOHOrpamMmmy
"Yyrxme rybbi".

Kak crnegyer u3 martepuanoB pgena, 12 maa 1998 r. mexay rpynnon "PYKW BBEPX"
(npaBoobnagatens) n 3A0 "Komnanua Dxen-Ic-MNn" 66in nognmcan gorosop N 150/98 o npnobpeTteHum
CMEXHbIX npaB Ha 12 ¢oHorpamm, B TOM uncne Ha ooHorpammy "Yyxume ryool”. B cootBeTcTBUmM € n. 7.1
3TOr0 OOroBopa OH 3aKM4YeH CPOKOM Ha MATb NeT C MOMEHTa MOAMMCaHUs akTa npuema-nepegayu
nocnegHero NpousBedeHns U BCTynaeT B cuny nocne obowaHoro nognucanus. MNMockonbKky nocnegHvie
npoussefeHns ObiNn nepegaHbl No ykasaHHoOMY goroBopy 12 mas 1998 r., cpok ero encTBus Hadarncs
12 masa 1998 r. Taknum 06pa3om, UCKINHYUTENBHBIE CMEXHbIE NpaBa, NepeAaHHbIe UCTLY N0 AOroBopy OT
31 anBaps 2003 r., npuHagnexanu 3A0 "Komnanus [xken-Oc-Nn" nuwb 00 AaTbl OKOHYaHUSA cpoka
aevicteust goroopa N 150/98, 1.e. go 12 masa 2003 r. YkasaHHas KOMNaHus Morna nepefatb UCTLY
UCKNtoYMTENbHbIE MpaBa Ha oHorpammy "YHyxue rybbl” nuwwb Ha cpok Ao 12 mas 2003 r., a UMEHHO Ha
101 geHb. NMosTomy goroBop o nepefade cMexHbix npae oT 31 aHBapsa 2003 r. B YacTu cpoka AencTBus,
npesblwatoiero 101 geHb, ABNAETCS HUMTOXHBbIM" <16>.

<16> MHTennektyansHasa cobctBeHHoCTh. 2007. N 6.

['OBOpS O 3aKMOYEHMM JIMLEH3UOHHBIX JOrOBOPOB, HEOOXOAMMO UMETb B BUAY M TaKOW BaXKHbIV
MOMEHT: 3aKIoYeHNEe NULEH3NOHHbIX JOrOBOPOB MOXET MPOU3BOAUTLCS HE TOSNbKO NpaBoobnagarernem
NINYHO, HO M Yepes3 crneumanuanpoBaHHbIE OpraHm3auum. Tak, B COOTBETCTBUM cO CT. 1243 TK Po
opraHusaums Mo yrnpasfeHWo NpaBaMy Ha KOMMEKTMBHOW OCHOBE MOXET 3aKryaTtb C Nonb3oBaTensiMm
NULEH3NOHHBIE  OOrOBOpPbl O MNPEAOCTaBNEHMM WM  MNpaB, MepedaHHbIX €en B yhnpasreHue
npaBoobnagarensamu, Ha COOTBETCTBYIOLLME CMOCOObI MCMNOMb30BaHUA OOBEKTOB aBTOPCKUX U CMEXHbIX
npaB Ha YCMOBUSAX MNPOCTOM (He ucknounTenbHon) nuueHamn. CormacHo n. 1 cr. 1243 TK PO
opraHusaums Mo ynpasfieHVo NpaBaMy Ha KOMMEKTUBHOW OCHOBE HE BnpaBe OTKa3aTb MOSib30BaTerto B
3aKYeHn gorosopa 6e3 4OCTaTOYHbIX OCHOBAHUN. YKa3aHHOE MOSOXEHWE 3aKOHa CBUAETENbCTBYET O
TOM, YTO B AaHHOM CIiy4yae MMEEeT CMbICIT FOBOPUTb O Hanvyum 3MEeMEHTOB MyOrMYHOrO AOrosopa.
OpHako He Bce cneunanucTbl B 06r1acTv aBTOPCKMX NpaB pasaensitoT 3TO MHEHME.

HekoTopble cumMTaloT, YTO 3aKMyaemble BbllleyKa3aHHbIMWM OpraHM3auvsimMun LOroBopbl crnegyet
OTHOCUTb K OoroBopam npucoeauHeHnus <17>. Hanpumep, W.A. CunoHoB oTMe4vaeT, 4To Mo CBOEn
HOPUONYECKON CYTU NULIEH3NOHHOE COrnalleHne SBMsieTCa 4OroBopomM npucoeanHenns (cT. 428 MK PO),
MOCKOJSTbKY OpraHusauuu, ynpasndlowue npasamu Ha KOMSEKTUBHOW OCHOBE, 3aHUMalOT MOHOMOMbHOE
NoNnoXeHne, 3akn4valT OOroBOpbl C NpaBoobnagaTensaMmn M Nonb3oBaTensiMm Ha NpodecCUoHarbHOM
OCHOBE U, BEPOATHO, paboTaloT Ha OCHOBE NpeasiaraeMbiX MM OpM AOroBopoB <18>,

<17> MopryHoBa E.A., Py3akoBa O.A. OcHoBbl aBTOpckoro npasa. M.: UHWL PocnateHTa, 2006.

<18> CunoHoB V.A. ABTOpCkOoe NpaBo B LIOY-OU3HECe: HOpMaTMBHbIE aKTbl U KOMMeEHTapun. M.:
Hopma, 2001. C. 19.

PaccmoTtpum CyulleCTBeHHble YyCIioBUA 3aKn4veHnsa NUUeH3NOHHbIX OroBopoB.

1. MNMpeomeT gorosopa. M3 cogepkaHnst 4OroBopa AOMKHO YeTKO yCMaTpuBaThCA, Kakue npasa U B
KakoM oGbeMe nepenaroTcs no AoroBopy.
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2. Cnocobbl  wncnonb3oBaHua  npou3BedeHus. [lonb3oBaTenb OOMMKEH  OCYLLECTBNATb
MCMOMb30BaHNE MNPOM3BEAEHUS TemMu crnocobamu, KOTOpble OroBOPEHbI B COrMalleHun Mexay
CTOpoHamu. JlMueH3naT MOXeT MCMofb30oBaTb MPOM3BEAEHME TONbKO B Mnpederniax Tex MnpaB U TeMu
cnocobamu, KoTopble MNPEeAyCMOTPEHbl JIMLEH3UOHHBIM [OroBOpoM. Ecnm npaBo  ucnonb3oBaHus
npousBegeHnst NPsiMO HE YKa3aHOo B AOrOBOPE, OHO CYUTAETCA HenepeaaHHbIM.

3. Pasmep Bo3HarpaxgeHus (ecnu OroBop BO3ME3OHOrO xXapakrepa) Wi nopsiiok UCHUCTIEHUSI
BO3HarpaxgeHusl. JIMLUEH3NOHHBIM BO3HarpaXgdeHWem MOryT SBNSATbLCA PoOANTM WU NaylarnbHble
nnarexm.

Posintn (oT aHrn. royalty - "koponesckve npuBunerun”) - BUA SMLEH3MOHHOIO BO3HarpaXaeHus;
nepuoguyeckne  MpoOUEHTHblE  OTYMCNEHUA  (TeKyliue  OTYMCEeHusl)  npodasBuy  JULEH3WN,
yCTaHaBnvBaeMble B BuAe (UKCUPOBAHHbIX CTaBOK MCX0Ass W3  (PaKTMYECKOrOo 3KOHOMWYECKOro
pesynbTata ee WCMOoMb30BaHWs, BbiNNayuBaemMble Yepe3 onpeferieHHble COrMacoBaHHbIE MPOMEXYTKU
BPEMEHM.

MaywanbHbii Nnatex (oT HeM. Pauschall - "B3aTbii B Lenom, uenukom") - Bug NULEH3VOHHOTO
BO3HarpaxgeHusi, TBepao 3adumkcupoBaHHasa B COrMalleHnM cyMma, nogsfiexaiias Bbinnarte npoaasLy
NUUEH3NN. YCTaHaBMMBAETCA WUCXOOs W3 BO3MOXHOIO 3SKOHOMMYecKoro adpdbekta U oXugaembix
npubbINen OT ee MCnonb3oBaHWs. MoXeT BbiNfa4nMBaTbCsl €OMHOBPEMEHHO WM B Paccpoyky <19>.
MpeumyLiecTBOM 3TOr0 BMAa JULEH3VOHHOIO BO3HArpaXgeHus SABMSAETCS MOyYeHWe NULEH3Napom
(BnagenbueM NUUEeH3un) BCEN CyMMbl BO3HArpaXgeHust B OTHOCUTENbHO KOPOTKWUIA CPOK M 6e3 kakoro-
nnbo pucka. Ha npaktvke nonb3ylTcs U Takumy QOpMaMy JIMLEH3MOHHOIO BO3HArpaXKgeHwsi, Kak
nepBOHAaYarbHbIN NAaTeX HanMYHbIMK, Nepegada LeHHbIX OyMar n TEXHUYECKON AOKYMEHTaUmm, yyactme
B NpMObLINKM NnuueHanarta <20>.

<19> CnoBapvK Ha Kaxabln AeHb v criyyan // www.doco.ru.

<20> 3Huuknoneans no akoHomuke // www.perfekt.ru.

CTOpOHbI B [OrOBOpPE CaMOCTOATENbHO OMpedensoT YCNOBUS, Kacalolmecss BO3HArPaXK4eHUs.
MpaButenbcTBo P® BnpaBe ycTaHaBnMBaTb MUHUMAsbHblIE CTaBKM aBTOPCKOTO BO3HarpaXKgeHus 3a
OoTOenbHbIE BUAbI MCMOMNb30BaHUS npov3segeHnii (n. 4 ct. 1286 MK PO).

B HacToslLLee Bpemsl CTaBKkM BO3HArpaxgeHvs NpegycMoTpeHbl B CreayLmMX HOPMATMBHBIX aKTax:

1) B MNoctaHoBneHun lMpaButensctBa PP ot 29 masa 1998 r. N 524 "O MuvHUMAarnbHBIX CTaBKax
BO3HarpageHusi aBTopaM KvHemaTtorpaduyeckmx npov3BeneHunii, NPOM3BOACTBO (CbEMKa) KOTOPbIX
ocyLlecTteneHo ao 3 aerycta 1992 r.";

2) B MNocTtaHoBneHun MNpasutensctBa PP ot 17 mas 1996 r. N 614 "O cTaBkax BO3HarpakgeHusi
NCMOMHMTENSAM 32 HEKOTOPbIE BMAbI MCMOSb30BaHWS UCMONMHEHNS (MOCTAHOBKM)";

3) B MNoctaHoBneHun lMpaBuTtensctBa PO ot 21 mapta 1994 r. N 218 "O MUHMManbHbIX CTaBKax
aBTOPCKOro BO3HArpaXgeHuWst 3a HeKOoTopble BWAbl WUCMOMb30BaHWS MNPOU3BEOEHUNA nUTepaTtypbl U
nckyccrea".

B cnyyae ecnu B BO3ME3OHOM NULIEH3NOHHOM JOIMOBOPE OTCYTCTBYET YCIOBUE O BO3HAIPaXKOEHUN,
O0rOBOpP CUYNTAETCH HE3AKITHOYEHHBIM.

4. TeppuTopusi, Ha KOTOPOW JONyCKaeTca Ucnonb3oBaHue npousseneHus. Ecnv gaHHoe ycrosue B
OOroBope He OMnpedeneHo, CYNTAETCs, YTO JMLUEH3MaT BnpaBe OCYLECTBNATb €ro UCMOoNb30BaHUe Ha
BCcen Tepputopun PO.

5. Cpok, Ha KoTOpbIA 3akntoyaeTcss goroBop. Ecnm B goroBope Cpok OTCYTCTBYET, TO OOrOBOp
CYMTaEeTCa 3akKMyeHHbIM Ha nsaTe net. OgHako B NobOOM crnydae Cpok AEWCTBUS JIMLEH3UOHHOTO
O0roBopa He MOXET MpeBbllaTh CPOKa OENCTBUS UCKITIOYUTENBHOrO npaea. B cnyvae npekpaiwieHus y
nuLa UCKMIOYMTENBHOrO NpaBa NMMLEH3NOHHBIN JOTOBOP TOXE MOAJIEXUT NPEKPALLEHNIO.

§ 4. [loroBopHasi OTBETCTBEHHOCTb B aBTOPCKOM MpaBe

B cnyyae HapyweHus ycrnoBWi JUUEH3MOHHOTO [JOroBOpa WM [OroBopa Ha OT4YyXAeHue
NCKIMIOYNTENBHOIO npaBa Ha Mpou3BeOeHne CTOPOHbl HECYT rpaXdaHCKO-NpaBOBYK OTBETCTBEHHOCTb.
OTBeTCTBEHHOCTb aBTopa Ha ocHoBaHum cT. 1290 K P® orpaHndeHa cymmon pearnbHoro yuiepba, nog
KoTopbiM B cooTBeTcTBMM co CcT. 15 K P® noHumaroTcss pacxogbl, KOTOpble CTOPOHA [OroBopa, 4Ybe
npaBo ObINO HapyleHo, JoIkHa OyaeT Npom3BecTn A5 BOCCTAHOBMEHUSA CBOEr0 HapyLUEHHOro Mnpasa,
yTpata unu noBpexaeHune, NpuYnHEHHbIE OOHOW CTOPOHOW JoroBopa Apyronm ctopoHe (M. 2 cT. 15 K
P®). UcknioveHne cocTtaenseT criyyanm, Korga B CamMOM [OrOBOPE HE OroBOpeHa OTBETCTBEHHOCTb B
MeHblleM obbeme. B aToM cnydae npyMMeEHEeHVo NnoanexuT He HopMa 3akoHa, a yCrnoBue Oorosopa.
Takum ob6pa3om, OTBETCTBEHHOCTb aBTOpa SABNSETCS OrpaHNYEHHON.

OTBETCTBEHHOCTb 3@ HEWCMOSTHEHWE [OrOBOPOB B aBTOPCKOM MpaBe HOCUT KOMMEHCALUMOHHBIN
XapakTep, No3ToMy BTopasi CTOPOHa, MCMONb3yloLlasi aBTOPCKOE NMpou3BeAeHMe, OOIPKHA NPeaoCTaBnTb
060CHOBaHHOE MoATBEPXKOEHNE CBOMX YOBITKOB. TaK Kak rpaxkgaHCKoe 3akOHOAATENbCTBO HE COOEPXKUT
npasun onpegeneHns peanbHoro yuepba B aBTOPCKMX MPABOOTHOLUEHMSAX, MOXHO MPeanonoXuTb, YTO
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Takoe MOATBEPXKAEHNE MOXET ObiTb MOMy4YeHO C MOMOLLb JHoObIX AokasatenscTB. Ecnu xe B
pesynbTaTte HapylleHWsi aBTOPOM CBOMX 06s13aTenbCTB MOfb3oBaTernb BbIHYXXOeH Oyaer npou3BecTtu
pacxogbl B byayLlem, TO JOMKeH ObiTb coenaH 0O00CHOBAHHbLIN pacyeT 3aTpart.

[(OBOpsi O JOrOBOPHOW OTBETCTBEHHOCTU B aBTOPCKOM NpaBe, HeOOXOAMMO OTMETUTb, YTO yLlepb
MOXeT ObITb B3blCKaH TOMbKO TOrAa, KOrga CyLlecTBYOT BCe HEOOXOAMMbIE YCMOBUSA AMsi NPUBIEYEHNS
CTOPOHbI 4OroBopa K rpaXaaHcKo-npaBoBOM OTBETCTBEHHOCTU. B cootBeTcTBUM CcO CT. 401 K P® aBTOp
MOXEeT ObiTb MpMBNEYEH K OTBETCTBEHHOCTM, €CnM UMeeTcsl ero BuHa. [log BMHOWM MOHMMAaEeTCs
MCUXNYECKOE OTHOLLEHME NULA K COBEPLUEHHOMY AesiHuio. BuHa B JOroBopHbIX 0083aTeNbCTBaX MOXET
ObiTb B popMe ymbiClia WM HEOCTOpPOXHOCTU. [lo obwemy npaBuny AnNs MpPUBIEYEHUA nuua K
OTBETCTBEHHOCTM AOCTAaTOYHO Hanu4ums BuHbI B Nitobon popme. OTBETCTBEHHOCTL OAMHAKOBO HacTynaeT
KaK 3a HEMCMONHEHME 3aKNYEHHOro 4OroBopa, Tak 1 3a UCNOJTHEHNE ero HeHaasexalum oopasom.

Ecnv B HapywweHun JoroBopa BMHbI aBTOpa HET, TO €ro Henb3s NpuBIiedYb K OTBETCTBEHHOCTHU, TaK
KaK rpaxgaHckoe npaBo WUCKITHYaeT OTBETCTBEHHOCTb aBTOpa 3a HEBMHOBHOE MPUYMHEHWE Bpeaa ApYyron
ctopoHe. B cootBetctBMM Cc N. 2 cT. 401 TK P® oTcyTcTBME BMHBbI AOKa3biBAaeTCA NULIOM, KOTOpOe
HapyLunno obs3aTensCTBoO.

UTto kacaeTcs BTOpPOM CTOPOHbI A4OroBopa, TO HeObXOAMMO OTMETUTb, YTO, €Criv Mpou3BeaeHne
ncrnomnb3yeTcss B paMKax OCYLLECTBMEHUS NPeAnpUHMMATENbCKON OEeSATENbHOCTN, OTBETCTBEHHOCTb
HacTynaeTt B cooTBeTcTBMM € N. 3 cT. 401 [K P®. BT0 03HayaeT, YTO OTBETCTBEHHOCTbL HAcTynaeT gaxe
NPy HanmuMuMM BUHbI B OENCTBUSX CTOPOHbI Mo goroBopy. OpgHako B AaHHOM cryyae nuuly wnm
opraHmsaumMm npenocTaBlieHO NPaBO AOKasbiBaTb HanuuMe HenpeodosIMMON CUMbl, KOTopas SBMSIETCS
OCHOBaHMEM OCBOOOXOEHNS CTOPOHbl OOroBopa OT OTBETCTBEHHOCTW. [lod HenpeogonMMon CUIon
MOHUMAIOTCA Ype3Bbl4alHbIE U HENPEeOA4oNMMblIE B [aAHHBLIX YCMOBUSIX obcTosTenbcTBa (Hanpumep,
NPUPOAHbIE CTUXUIHBIE SIBMEHUS, a TakKe HEKOTOpble 00CTOATENbLCTBA OOLLIECTBEHHOW XU3HN - BOEHHbIE
OEVCTBUSA, aNMOeEMUN 1 T.4.).

UT0 Xe kacaeTcs OTBETCTBEHHOCTM 3a HapyLLEHNe 4OroBopa aBTOPCKOro 3akasa, B COOTBETCTBUM C
KOTOpbIM aBTOp 00sA3yeTcd co3gaTe OOYCNOBNEHHOE LOroOBOPOM MPOU3BEAEHME Hayku, nvTepaTtypbl U
NCKYCCTBa, TO 3aKOHOAaTeNb NpegycMOTpesN B Ka4eCcTBe OTBETCTBEHHOCTM aBTOpa BO3BpaT MOSTyYEHHOIO
aBaHca B MOfHOM ob6beme. Bo3amoxHa Takke BbinyaTta HEYCTOWKM, €ClU OHa BKIOYEHA CTOPOHaMu B
goroBop. OpHako o6wuMn pa3mep OTBETCTBEHHOCTM aBTOpa MO [JOrOBOpPY aBTOPCKOrO 3akasa
OrpaHN4MBaETCs CYMMOW pearnbHoro yuwepba, NpUYnHEHHOro 3akasyuky (n. 2 cr. 1290 MK PO).

nasa 3. ABTOPCKOE NMPABO B U3OATEINIbCKOM BU3HECE
§ 1. IMyLeCcTBEHHbIE N HEUMYLLIECTBEHHbIE MpaBa

Takue kaTeropumn, Kak MMyLLLECTBEHHOE 1 HEUMYLLECTBEHHOE NPaBO, OTHOCSTCS He TOMbKO Cyrybo K
OoTpacnu aBTOPCKOro MpaBa, HO U SABMAKTCH BaXKHEMLUUMU MOHATMAMW FPaXKaAaHCKOro npasa B LIENOM.
OpHako, yuuTbiBas cneumduky [aHHoW paboTbl, HEobXoOuMO pacCMOTPETb WMYLLECTBEHHbLIE U
HEeVMYLLLECTBEHHbBIE NMPaBa MMEHHO C MO3ULMM aBTOPCKOro NpaBsa.

Barnagel yyeHbIx Ha caMm TepMuH "npaBo” Npy KaxyLencs NpocToTe JaHHOMO NOHATUSA OTHIOAb He
OfHO3Ha4Hbl. MHOrMe geATenn Hay4yHOro Mupa, uccrefyllime rpaxaaHckoe MpaBo, yCMaTpuBsaroT
CMNOXHYIO CTPYKTYPY AaHHOIO TEPMUHA.

B Hamnbornee obbekTMBHOM opmMe cam TepMuH "MpaBO” O3HA4YaeT HEKY pUONYECKYIO
BO3MOXHOCTb, 3aKpErNiieHHyl0 B COOTBETCTBYKOLLEN NpaBoBOM 0ase, MO COBEPLUEHMIO CYyOBLEKTOM
onpefeneHHbIX OeNCTBUA NMOO BO3AepXKaHusi OT TakoBbiX. IHbIMM cnoBamu, MpaBO paccMaTpuBaeTcs
Kak npaBomoume. Mcxoasa v3 BblLLENPUBELEHHOIO onpedeneHnsi, CTOUT OTMETUTb BaXKHOCTb TOrO, YTO
npaBa CyObLEKTOB BcCerga 3aKpennsitoTcs Ha 3aKkoHOO4ATENbHOM YPOBHE, YTO BbIpaXaeTcs B Hanmuyvu
NMPaBOOTHOLLEHMIN B OOLLECTBE, TaK Kak He 3aKpernsieHHble B 3aKOHe npaBa U 0653aHHOCTM COCTaBMsOT
BCEro NuLLb 0OLEeCTBEHHbIE OTHOLLEHUS, HO HUKaK HE NMPaBOOTHOLLEHWS KaK TakoBbIE.

Cnegyet obpaTtnTb BHMMaHME HENOCPEACTBEHHO Ha CaMW MMYLLLECTBEHHbIE U HEMMYLLLECTBEHHbIE
aBTOpCKME MpaBa, KOTopble TakKke SABMAAKTCA HEOOXOOUMBbIMW  3NIEMEHTAMWU  TPaKOAHCKMX
NMPaBOOTHOLUEHWIN, B YACTHOCTWM MPaBOOTHOLLEHWUW, CBSA3aHHbIX C aBTOPCTBOM, T.€. MPaBOOTHOLLEHWN,
BO3HMKAIOLLMX B CBSA3M C CO30aHNEM U MCMONb30BaHNEM NMPOU3BEAEHWI HAYKKN, NUTEpPaTypbl N NCKYCCTBA,
CMEXHbIX MpaB.

BooOwe B rpaxgaHCKko-NnpaBoOBOW Hayke MNOHUMaHWE MWMYLLECTBEHHBIX W HEUMYLLECTBEHHbIX
aBTOPCKMX MpaB BeCbMa HEOOHO3HA4YyHO, Kak B Cry4yae 1 ¢ caMmuMm TepMmnHoM "npaBo”. 3akoHogaTternb He
CYen HyXHbIM BbipaboTaTb TOYHbIX M AeTanbHbIX ONpeAerneHn ABYX AaHHbIX KAaTEropum 1 3aKpenutb X
B MpaBoBou ©0ase, 4TO BbI3bIBAET CYLLUECTBEHHbIE pasHOINacus B HaydyHOM cpege Mno MnoBOoAy WX
CYLLIHOCTW, MPaBOBOM NPUPOAbI U, HAKOHEL,, Pa3Nu4nin Mexay HUMMU.

OcobeHHO B HayKke BeNUKM Cropbl, KacalwLlMecs pasnuuni Mexgy WMYLECTBEHHbIMU U
HEeMMYyLLLECTBEHHbIMW aBTOPCKMMY NpaBamu.

MHorve  wuccrnegoBatenu  yTBepXAalwT, YTO  pasHuMua  Mexay  UMYLLECTBEHHbIMU U
HEeMMYyLLECTBEHHbIMY NpaBaMu KpariHe YCNoBHa W CKMNaAblBaeTCs NUlb B pesynbTare TOro, YTo AaHHble
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KaTeropumn pasgeneHbl B 3akoHogatenbcTBe. CylIecTBYeT Takke W rpynna y4YeHbix, nonaratolmx, 4Yto
NMYLLLECTBEHHbIE N HENMYLLIECTBEHHbIE NPaBa UMEKT OTHIOAb HE YCIOBHLIE pasnuyuns Mexay cobon.

Bce xe Hanbonee aprymeHTUpOBaHHOW M OOBLEKTUBHOWM SIBMSIETCA TOYKA 3PEHUS, CYyTb KOTOPOW
3aKMYaeTcs B TOM, YTO MMYLLLECTBEHHbIE N HEUMYLLECTBEHHbIE aBTOPCKME NpaBa NpeacTaBnsaioT cobon
[B€E COBEPLUEHHO pasfiMyHble, HO B3aMMOCBSI3aHHbIE KaTEropumn.

Utobbl Oonee pgetanbHO pasobpaTtbCs B OaHHOM  BOMpoOce, HeobxoaumMo obpaTuTbes
HenocpeaAcTBEeHHO K npasBoBon ocHoBe - K P®, a MMeHHO K ero yeTBepTOM 4acTu, perynupyroLlen
OTHOLLEHMS!, BO3HUKAIOLLIME NO MOBOAY BNaAeHUs, pacropsiKeHMs U MCNOSMb30BaHNS OOBEKTOB aBTOPCKMX
npas.

B cratbe 1226 'K P® gaHbl NOHATUSA MMYLLIECTBEHHOIO NpaBa, Takke NIMYHOro HEMMYLLIECTBEHHOIO
npaBa: pesynbTaTbl WHTENMEKTyanbHON [OEATENbHOCTU U MPUPaBHEHHbIE K HUM  CPeAcTBa
nHaMBMAyanusaummn (pesynbTaTtbl UHTENNEKTyanbHOW OEeSTEeNbHOCTU M CPeAcTBa WHAMBMAYyanusaumm)
MPU3HAKTCA WHTENNEKTyanbHbIMU NpaBa, KOTOpble BKITOYAKT WUCKIHOYMTENBHOE NPaBo, SIBNSHOLLEECS
MMYLLLECTBEHHbLIM NMPaBOM, a B Crnyyasix, npegycmoTpeHHbix K PO, Takke nUYHbleE HEMMYLLIECTBEHHbBIE
npasa 1 uHble Npaea (NpaBo CreAoBaHus, MPaBo JOCTyNa v Apyrue).

Cratba 1255 TK P® 3akpennsder, 4To aBTOpPY B OTHOLUEHUW €ro NPOM3BEOEHUS NpuHagnexart
crneayowme nNMYHble HEMMYLLLECTBEHHbIE NpaBa:

1) npaBo aBTOPCTBA;

2) NpaBo Ha NMs;

3) npaBo Ha 06HapogoBaHUe, BKMOYas NPaBo Ha OT3bIB;

4) NpaBO Ha HEMPWKOCHOBEHHOCTb MPOU3BEAEHMS.

Mo ceoen npupoge npasa, coctasnswowme cr. 1255 MK PP, 6e3ycnoBHO, OTHOCATCA K paspsay
HEVMMYLLLECTBEHHBIX, KDOME, KOHEYHO, UCKIMIOYUTENTBHOIO MpaBa Ha NCMONb30BaHWE NMPOU3BeaEeHMS.

VMckniounTenbHble MNpaBa aBTopa Ha WCMNONb30OBaHWE MNPOU3BEOEHUs, KaK Oblfio  BbISICHEHO,
NpencTaBnsitoTCA B KAYECTBE MMYLLIECTBEHHbIX MPaB.

MmyllecTBeHHble npaBa aBToOpa Ha WCMOMb30BaHME MPOM3BEAEHMS O3HA4alT MNpaBo
OCYLLECTBNATL UK paspellaTh cregylowue AencTBus, KoTopble 3akpennieHbl B cT. 1270 MK P®:

1) BOCnNpou3BedeHVe Mpou3BedeHus, T.€. W3rOTOBMIEHME OfHOrO K Obonee 3k3emnnspa
npousBefeHnss unu ero yactu B nobor mMaTtepuanbHoOM ¢opme, B TOM uucre B opme 3BYKO- WInv
BMOEO03anucyu, MW3roTOBMEHME B TpeX MW3MEpPEHUssX OfHOro u Gonee ak3emnnsipa [OBYXMEPHOro
npousBefeHnsi, U3roToBMNEHWE B ABYX W3MEPEHUsiX ogHoro unum 6onee ak3emnnspa TPeXMepHOro
npoussedeHus. lNpn aTOM 3anMcb NpPoOU3BEAEHMsI HA 3NEKTPOHHOM HOCUTEene, B TOM 4ucne 3anucb B
namsate OBM, Takke cuumTaeTcsa BOCNPOM3BEAEHUEM, KPOME Criyyas, Korga Takas 3anucb SIBISeTCs
BPEMEHHONW W COCTaBMSIET HEOTLEMJSIEMYHO W CYLUECTBEHHYK 4YacTb TEXHONOMMYECKOro npouecca,
NMeKLEero eaUHCTBEHHON Lerbio MpaBoOMEPHOE UCMONb30BaHWE 3anucy UM NpaBoOMepHoe AoBedeHue
npovsBedeHns 0o BceoOuwero o0603peHus. [aHHble [OencTBMsi COCTaBMSOT MpaBa aBTopa Ha
BOCMpPOM3BEAEHNE CBOErO NPOM3BEAEHUS;

2) pacnpocTpaHeHne Npou3BEeAEHUS MyTEM NPOAAXM UITM UHOTO OTYYXKAEHWUSI €ro OpuriHana unm
3K3eMMNNApPoB (MPaBO Ha pacrnpoCcTpaHeHne);

3) nybnuuHbIn Noka3 npou3BefeHus, T.e. Mwbas OeMOoHCTpauus opurMHana unu 3k3emnnsipa
Nnpon3BedeHNsa HeMnocpeacTBEHHO NMOO Ha 3KpaHe C MOMOLLbLIO MIIEHKW, ANano3nTuBa, TENEBU3NOHHOIO
Kagpa M VHbIX TEXHWYECKMX CPEACTB, a TakKe OEMOHCTpauusi OTAEeNbHbIX KaapoB ayAvOBU3YyaribHOro
npoussedeHns 06e3 cobniogeHuMst UX MNOCreaoBaTENbHOCTM  HEMOCPEeOCTBEHHO NUOO C  MOMOLLbHO
TEXHUYECKUX CPeaCTB B MECTe, OTKPbITOM 4S9 CBOOOAHOrO MOCELLEeHWs, U B MeCTe, rae NpucyTcTByeT
3HaYUTENbHOE YUCIIO MU, He MpuHaanexawux K obblMHOMY Kpyry CembM, HE3aBMCMMO OT TOro,
BOCNPUHMMAETCH N NpOU3BeaEeHNe B MECTE ero 4EMOHCTPaUMU Uin B APYroM MecTte OQHOBPEMEHHO C
OEeMOHCTpaumen npomaseneHnst (NpaBo Ha MybnmYHbIN MoKa3);

4) vMNopT opurnHana Wiy 3K3eMMNIISIPOB NMPOM3BEAEHUS B LEMsIX pacnpocTpaHeHus (npaBo Ha
UMMOPT);

5) nybnuyHoe wWCMoONHeHWe npou3BedeHus, T.e. MpeAcTaBfieHne Mpou3BedeHnNs B KMBOM
NCMOMHEHNN UMW C NMOMOLLLbIO TEXHUYECKUX CPeAcCTB (pagvo, TeNEBUOEHNS, MHBbIX TEXHUYECKUX CPEACTB),
a TaKke nokas ayanmoBusyanbHOro Npon3BeaeHns (C ConpoBoOXaeHNeEM MU 6e3 ConpoBOXOEHNS 3BYKa) B
MecTe, OTKpbITOM Ans CBOOOAHOrO MOCEeLeHus, rge MNpUCYTCTBYET 3HaYUTENbHOE YMCMO nul, He
npuHaanexawux K obblMHOMY Kpyry cembM, HE3aBMCMMO OT TOrO, BOCMPUHMMAETCS N NPOM3BEAEHNE B
MecTe €ero AeMOHCTpauuMuM unu B APYroM MeCcTe OOHOBPEMEHHO C MpeAcTaBliEHWEM WU MOKa3oM
npoussegeHns (MpaBo Ha NyBrmM4HoOe NCMOSTHEHME);

6) coobuieHne B achup, T.e. and BceobLuero ceeageHnst (BKNoYas nokas unm NCNosrTHEHNE) No paguo
UnNu TeneBnZeHWI0 (B TOM Ynicne MyTeM peTpaHCnauMn), 3a UCKITYeHeM coobLuennst no kabento. MNpu
3TOM oA coobuweHnem noHuMaeTcs nboe AencTBue, MNOCPeaCcTBOM KOTOPOro npousBegeHue
CT@HOBUTCH [OOCTYMHbIM [f1 CHYyXOBOrO W (MNM) 3pUTENbHOrO BOCMPUATUS, HE3aBMCUMO OT €ro
akTudeckoro BocnpuaTua nybnukon. [JaHHoe npaBO MOXHO CUMTATb WMCKIOYUTENbHBIM MPaBOM Ha
Mcnornb3oBaHne NpounsBeaeHns NOCPeacTBOM nepegayn B acump;
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7) coobuieHne no kabento, T.e. coobLleHne nNpou3BeeHUs ONis BceobLero cBeaeHus no paguno
UnNun TeneBnOeHWIO C NMOMOLLbIO kabens, NPoBoAa, ONTMYECKOrO BOMTOKHA WITM aHanorM4yHbIX cpeacTts (B
TOM u4ucrie nytem peTpaHcnauun). [daHHble OENCTBUA XapaKTepusyloT WMYLLECTBEHHOE MNPaBO Ha
coobLeHne npousseneHns no kabento;

8) nepeBoa npousseneHus unu gpyrasi ero obpaboTtka (NpaBo Ha nepeBof M nepepaboTky). Mpu
aTOM nop obpaboTkon cnefyeT MOHMMATh CO3[aHMe MPOWM3BOAHOIO MPOU3BEAEHUS (3KpaHM3aumw,
apaHXUpPOBKWU, NHCLIEHUPOBKU U Op.) <21>;

<21> PaHee B 3akoHe P® "O6 aBTOpPCKOM MpaBe M CMEXHbIX npaBax" Takue WMYLLECTBEHHbIE
npaBa aBTopa, kak MpaBO Ha MepeBoq MpousBedeHMs M ero nepepaboTtky, OblvM pasgeneHbl U
COCTaBnsANM ABa oTaenbHbIX Npaea. B yetBepton Yactn K PO 3akoHogaTens 06beguHun ux.

9) npakTuyeckasn peanusaums apxXuUTEKTYPHOro, An3anHepCKoro, rpagocTPoOUTENbHOMO MU CaaoBO-
NMapKoBOro MpoekTa (NpaBo Ha peanv3aumilo apXUTEKTYPHOro, AM3alHEepPCKOro, rpagoCcTpoUTENbHOMO UMK
Caj0BO-MapKOBOro NpoekTa);

10) poBeeHWe NPoON3BeAEHNA 40 BCEOOLLEro CBeAeHNS TakKuM 00pas3oMm, YTo Noboe NULOo MoXeT
MMETb JOCTYN K HEMY B MHTEPAKTMBHOM pexume M3 ntoboro mecta v B ntoboe BpeMsi M0 COGCTBEHHOMY
BbIOOpY (NpaBo Ha JoBefeHne 40 BCeobLlero ceeaeHus).

Mcxoga m3  3akoHoOaTeNbHOro  MOSICHEHMSI  COAEpXKaHWsl  MOHSATUA  MMYLLECTBEHHBLIX U
HEMMYLLIECTBEHHbIX aBTOPCKMX MpaB, cnegyeT CAenaTtb BbIBOA O TOM, YTO HEUMYLLECTBEHHOE MpaBo
npeacraensieT cobo HeuTo Nogo6HOEe NpaBy BNageHUs UK PacnopsiKeHNs1, KOTOPbIE SIBMSILOTCS OAHUMM
N3 HeobGXOAMMbIX 37IEMEHTOB NpaBa COGCTBEHHOCTM, @ UMYLLLECTBEHHOE MpaBo, HamNpoTUB, OTPaXaeT B
cebe npaBo Nonb30BaHuUS.

Bce ke HeuMMyLlEeCTBEHHblE MpaBa TPYQHO COMOCTaBMSiTb C NpaBaMu MO PAaCMOPSHKEHUIO UMK
BnageHuto. [MpaBo pacnopstkeHust ToW WM MHOW Bellbld B rpakgaHCKOM MpaBe npeanonaraeT
tOpMONYECKM YCTAHOBMEHHYO CNOCOBHOCTL CybbekTa npaBa pelaTb cyabby AaHHOW BeLUM - MpoAaBaTh,
MEHSATb, 4apUTb, 3aBELLaTb, YHUYTOXATb U T.4.

MpaBo BnageHuss npeacrTaBnsieT coboil KaTeropuio, COYETAOWYH peanbHylo  hU3nYeckyto
NPUHaAONEXHOCTb  KakoW-nMbo Bewmn CcyObekTy W topuauYeCKME OCHOBaHUS Anst  NoAoGHON
npuHaanexHocti. OgHako Bragenel, Belln He Bceraa MoXeT ObiTb ee cobcTBeHHUKOM. [paBa BrnageHus
N pacropsikeHusi B LENOM Henb3s HassaTb KpanHe Onu3kMMuM Mo  opuauyeckon npupoae c
HEUMYLLIECTBEHHbLIMW aBTOPCKMMM MpaBaMu, HO BCE e Hemnb3si OTpULaTb M HEKOTOPOE CXOACTBO Mexay
HUMM.

HeunmyluiecTBeHHble aBTOPCKME MpaBa, B OTNAMYME OT MpaBa BMageHWs W pPacropshkeHus,
BKMtovarolwmecs B MNpaBoO COOCTBEHHOCTW, &b YCTaHaBNMBAKOT, T[OBOPS MPOCTbIM  SI3bIKOM,
NPUHAANEXHOCTb TOrO UMM MHOTO CyObekTa K OGBEKTY aBTOPCKMX NMPaBOOTHOLLEHUI Kak ero co3gaTens,
T.e. aBTopa. VMHbIMM cnoBamu, HEMMYLLECTBEHHbIE aBTOPCKME MpaBa - 3TO rMaBHbIM 06pa3oM cama
topuanyeckasi BO3MOXHOCTb SIBMSITbCS aBTOPOM Kakoro-nmbo npousBefeHusi, HoBllecTBa (B Hayke,
TEXHWKE, UCKYCCTBE U T.4.).

MomMMMO 3TOro, HEMMYLLECTBEHHbIE MpaBa Takke BKMOYalT B cebs HEKOTOpble NpaBa, KoTopble,
04YeBMOHO, N0 MHEHUIO 3aKOHOAATENS, BO3HUKAIOT B pe3ynbTaTe aBTOPCTBA U B AarbHENLWEM CTaHOBSTCS
HEOTbEMIIEMbIMU OT aBTopa. JInyHble HEMMYLLECTBEHHbLIE MpaBa NpuHaanexaT aBTopy He3aBUCUMO OT
€r0 UMYLLECTBEHHbIX MpaB W COXPaHSIOTCS 3a HUM B Clydae YCTYMKM MMYLLECTBEHHbLIX MpaB Ha
1crorb3oBaHe Npon3BeaeHus.

Tenepb Heobxogumo ©onee noapoOHbIM 0OPa3oM KOCHYTBCS WMMEHHO HEWMYLLIECTBEHHbIX
aBTOPCKMX MNpaB, Tak KaKk MMEHHO OHW MPEACTaBMAOTCA B KayecTBe OMpPeAeneHHOro gyHaameHTa,
rMaBHOM OCHOBbI aBTOPCKOrO MpaBa B LIESIOM U MMEHHO OHU SIBNSOTCS CBOEOOpasHoW Npeanochikon
ONsi BO3HWMKHOBEHUS M peanusaumMym UCKIYMTENbHBLIX (MMYLLECTBEHHbLIX) aBTOPCKMX npaB. YTo xe
KacaeTCsi UMYLLLECTBEHHbIX aBTOPCKMUX MpaB (MCKMOYUTENBHBLIX MPaB Ha UCMONb3oBaHME NPOU3BELEHNS),
TO 3aKOHOAATESb BMOSHE AeTanbHO UX Pa3bsCHSET, YTO YCTpaHAET HEOOXOAMMOCTb MX AONONHUTENBHOWN
KOHKpeTusaumu.

CTouT nogyepkHyTb, YTO NPaBO aBTOPCTBA - 3TO Haubonee BaXkHOe, OCHOBOMoOararoLLlee npaso,
CYLLHOCTb KOTOPOrO 3aKM4YaeTCsl, kak 0TMEYanoch Bbille, B YCTAHOBMEHHOW HOpUONYECKN BO3MOXHOCTM
cybbekTa cuntatbCsl co3gaTerniemM, aBTOPOM TOro UMM MHOro obbekTa aBTOPCKMX MPaBOOTHOLIEHWIA. Ha
OCHOBE [aHHOro npaBa 06asvpytoTCs BCE OCHOBHbIE JIUYHbIE HEUMYLLECTBEHHBIE U VMMYLLECTBEHHbLIE
aBTopckue npaBa. [1paBo aBTopa Ha UMS, PAaBHO Kak 1 NpaBoO Ha HEMPUKOCHOBEHHOCTb NPOU3BeaeHust,
rpaBo Ha obHapoaoBaHMe SBMSAKTCA NPOM3BOAHLIMU OT CaMOro NpaBa Ha aBTOPCTBO.

Hpyroe BecbMa CyLLECTBEHHOE FIMYHOE HEUMYLLECTBEHHOE aBTOPCKOE NPaBO - MPaBO aBToOpa Ha
ums. [aHHoe npaBo MpefnonaraeT npaBo aBTopa MNpPOU3BeOeHWs WUCMOoNb30BaTb UMW paspellatb
MCMonb3oBaHWe NPoun3BeaeHNs Nofd CBOMM MMEHEM, Mo BbIMbILWMEHHbIM UMEHEM (NCEBOAOHUMOM) MK
6e3 ykasaHusi UMeHM, T.€. aHOHUMHO.

3akoHogaTtenb He crnyvyamHo npakTnyeckn obveauHun (ct. 1265 MK P®) gBa gaHHbIX NUYHBIX
HEMMYLLIECTBEHHBLIX aBTOPCKMX MpaBa. [paBo aBTOpCTBa M MpaBO aBTopa Ha WMS - BaXXHeMLMWe
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KaTeropun. 310, COGCTBEHHO, U 0BYCNOBNMBAET TOT (PaKT, YTO OHM HEOTUYXKAAEMbI U HENEpPEeJaBaEMbI, B
TOM 4ucne npu nepefade OpyroMy nuly WNM nepexofe K HEMy UCKMUYUTENBLHOro npaBa Ha
ncnonb3oBaHne npovasefeHnsi. OTkas oT AaHHbIX NPaB HNYTOXEH (CT. 1265 K P®).

Ocobo xe crnegyeT ygenuTb BHMMaHue npaBy Ha oOHapoAoOBaHWE MNPOM3BEOEHUs), KOTOPOEe B
cootBeTcTBUM ¢ [K P® npeanonaraet npaBo Ha 0T3biB. CyLHOCTb Ha3BaHHbIX HEMMYLLECTBEHHbLIX MpaB
packpbiBaeTcs B CT. cT. 1268 n 1269 K P®.

B vactHocTu, cT. 1268 K P® ycTaHaBnmBaeT, 4To NpaBo Ha 0OHapo4OBaHME NPOU3BELEHUSA - 3TO
NpaBoO OCYLLECTBUTb AEWCTBME WM OaTb COrfacMe Ha OCYLLECTBEHWE OEWNCTBUS, KOTOPOE BMepBble
Aenaet npousBeAeHVe OOCTYMHbIM AN BceoOwero ceefeHnst nyteM ero onyonvkoBaHus, nyonmnyHoro
nokasa, nybnmyHoOro MCnonHeHusi, coobLleHnss B agupe unu no kabenw nnbo nwbbiM gpyruMm MNyTem.
Cratba 1269 TK P® 3akpennser npaBo Ha OT3biB, SBMSOLLEECA OrMdeckn oOyCroBNEHHbIM
HeoOX0AVMbIM JOMONTHEHNEM K MpaBy 0OHApO4OBaHMS.

MpaBo Ha OT3bIB NpeanonaraeT NpaBoO aBTopa OTKa3aTbCsl OT paHee NMPUHATOro UM pelleHust 0o
0obHapoaoBaHUM NMPOU3BEAEHMS MPU YCNOBUN BO3MELLEHUS JTMLY, KOTOPOMY OTHY>KAEHO UCKITHYUTENBHOE
npaBo Ha MPOU3BEAEHME WU MPEOOCTaBNIEHO MPaBO WCMONb30BaHWUS MPOU3BEAEHUNS, MPUYMHEHHbIX
TaKMM peLueHnem yobITkoB (cT. 1269 K PO).

MpaBo Ha HENPUKOCHOBEHHOCTb MNpou3BedeHusi, Oyay4u 3akpenneHHbiM B cT. 1266 K Po,
norvyeckn cregyeT U3 BCEX PAaCCMOTPEHHbIX Bbille JIMYHBIX HEMMYLLECTBEHHBIX aBTOPCKMX npas. Jlioboe
npousBefeHne - 3TO MNPOAYKT YENIOBEYECKOW WHTEMNMEKTyanbHON AEeATENbHOCTW, CriegoBaTenbHo, U
00BEKT rpaXkaaHCKO-MPaBOBbIX 0OLLECTBEHHBIX OTHOLUEHWA.

Kaxgbih pa3 npyM BO3HMKHOBEHMM OOLLECTBEHHbIX OTHOLUEHWA MO MOBOAY [AaHHOTO OObekTa
BaXkHbIM siBNsieTcs obecnevyeHne ero HENPUKOCHOBEHHOCTU.

lMon HEeNpMKOCHOBEHHOCTBID, TakMM oOpasom, criegyeT MOHUMAaTb COXpPaHEeHWEe MpOou3BEeOEeHus] B
CcBOeN nepBo3gaHHOCTU. [1paBO Ha HEMPUKOCHOBEHHOCTb MPOU3BEAEHMS, COMNACHO 3aKoHOoOAaTerbHON
6ase, npegnonaraet HegonylweHne 6e3 cornacusi aBTopa BHECEHWSI B €r0 MPOU3BEAEHMNE U3MEHEHWMN,
COKpaLLLeHNA M [OOMOJSTHEHUN, CHAOXEeHWe MpPOU3BEAEHUS MPU €ro UCMONb30BaHUM UNMIOCTPALUAMU,
NnpeancrioBUeM, nocriecrioBueM, KOMMEHTaPUAMUN UINN KakMMK Obl TO HW ObINTO NOSCHEHUSIMU.

[MpaBoO Ha HEMPUKOCHOBEHHOCTb MPOU3BEAEHMS, B OTIMYME OT APYIUX JINYHBIX HEUMYLLLECTBEHHbIX
npaeB, B TOM 4uCIie U TaKMX, Kak MpaBo aBTOPCTBA W MpaBO aBTopa Ha WUMS, B HEKOTOPOM pone
BMOOU3MEHSEeTCHA BBUOY ocoboro obcrtoAaTenscTBa - cMepTu aBTtopa. B yacTtHocTu, nuuo, obnagatoulee
NCKIMIOYUTENbHBIM MPaBOM Ha MPOM3BEOEHWE M, COOTBETCTBEHHO, OCYLLECTBSAIOLLEE WCMONb30BaHWE
aBTOPCKOro Mpou3BefeHMs1 MOCHe KOHYMHbI aBTOpa, BrpaBe paspellaTb BHECEHME B MpPOU3BeaeHue
N3MEHEHWI, COKPALLEHNA UM SOMOMHEHUA MPU YCIOBMU, YTO STUM HE MCKaXkaeTcs 3ambiCen aBTopa, He
HapyllaeTcs LenoCTHOCTb BOCMPUATUS MPOU3BEAEHMS M 3TO HEe MpPOTMBOPEYUT BONE aBTopa,
ornpeaenieHHO BbIpaXXeHHOW MM B 3aBeLlaHuu, NMcbMax, AHEBHMKAX UNU MHOW NMUCbMEHHOW opme. Tak,
BO3MOXHbl HEKOTOPbIE OTCTYMNJSIEHNSI OT NMpaBa Ha HEMPUKOCHOBEHHOCTb NMPOU3BEAEHNS.

B cBow o4vepenb, npaBo Ha HEMPUKOCHOBEHHOCTb TECHO B3aMMOCBHA3aHO C OPYrMM MpPaBOM -
NMpaBOM aBTOpa Ha 3alUWTy MNPOM3BEAEHMS OT MCKaXXEHUW, 3aluTy 4YecTu, JOCTOMHCTBA M [ErI0BOM
penyTauuy aBTopa, KOTOpoe BO3HMKAET BCNEACTBME HAPYLUEHWS NpaBa HENPUKOCHOBEHHOCTU.

lMpaBo Ha 3awmTy Npegnonaraet cornacHo cr. 1266 MK P® ocyulecTBneHne pearnbHbIX Mep Mo
BOCCT@HOBJIIEHUIO OrPaHMYEHHbIX MMM YLWEMITEHHbIX MpaB aBToOpa, KOTOpble OKasanucb TakoOBbIMU B
pesynbTate OEWCTBUMA Kakoro-nmbo nwvua, HanpaBrieHHbIX Ha W3BPaLlEHWE, WCKaKEHWe WM WHOoe
N3MEHEHNE NPOM3BEAEHNS], MOPOYALLMX YECTb, AOCTOMHCTBO UMM AEMNOBYI0 penyTauuio aBTopa.

Tarke Heobxogumo MmeTb B Buay, 4To cornacHo K P® coBOKyNMHOCTb BCEX OCHOBHbIX JTMYHbIX
HEeMMYLLECTBEHHbIX ABTOPCKMX MpaB, 3a WCKIKYEHMEeM npaBa Ha o6bHapogoBaHME WM OT3biB
npoussefeHns, obpasyeT elle ogHo yHOaMeHTanbHOe aBTOPCKOE NpaBo - MPaBo Ha OXpaHy aBTOPCTBA,
MMEHM aBTopa W HEMNPUKOCHOBEHHOCTU MPOM3BEAEHMs (B TOM 4ucrne M nocrne cMepTu asTopa).
ABTOPCTBO, UMS1 aBTOpaA U HEMPUKOCHOBEHHOCTb NPOU3BEAEHUS OXPaHSIOTCS 6ECCPOYHO.

B HayyHOM cpege Becbma pacnpocTpaHeHa MnofeMuka, CBSi3aHHasi C KOJSIMYECTBOM JIMYHbIX
HEeVMMYLL,ECTBEHHbIX aBTOPCKMX npaB. MHorve ydeHble nonaralT, YTO MepeyeHb HEUMYLLECTBEHHbIX
aBTOPCKMX MpaB, YCTaHOBIEHHbIN Ha ypoBHe K P®, He aBnseTca mcuyepnbiBawowmM. B Tom uucne
HeKoTopble MccrnegoBaTeny B chepe rpaxgaHCKo-NpaBOBbIX OTHOLLEHWUA YTBEMKAAIOT, YTO CyLLEeCTBYeT
He YCTaHOBJIEHHOE 3aKOoHOAATeslbHO HEMMYLLECTBEHHOE MpaBO Ha OnybrmKoBaHME TOro WAW WMHOTO
aBTOPCKOro NpousBeneHns <22>.

<22> [paxpgaHckoe npaeo: B 3 1. T. 3 / lNog pen. A.IN. Cepreesa, tO.K. Toncrtoro. N3g. 4-e,
nepepab. n gon. M.: TK Benbu, N3gatenscteo "lMpocnekt”, 2007.

Mo onybrnvkoBaHMEM B AaHHOM CBSA3M MOHMMAaeTCs Mpu3HaBaemasi 3a aBTOPOM BO3MOXHOCTb
BbiMycka B 0OpalleHne 3K3eMMIsipoB NPOM3BEAEHUS B KONMYECTBE, AOCTAaTOYHOM AN YAOBIETBOPEHUS
pasyMHbIX NOTpeBHOCTEN NyGNnKM Ncxonsa N3 xapakrepa npov3segeHns <23>.

<23> Tam xe.
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OOHako MOXHO He COrnacutbCsl C OaHHOW TOYKOM 3pEeHUsl, TaK Kak 3aKoHoO4aTenbCTBO He
yCTaHaBnMBaeT NpaBo Ha onybrnkoBaHME Kak NMMYHOE HEMMYLLIECTBEHHOE NpaBo. 1o cBoen xe npupoae,
Kak BMofiHe BMAHO M3 NPUMBELAEHHOrO onpeaenieHns, NpaBo onybnunkoBaHust ropa3go bnvxke K Kateropum
WUMYLLECTBEHHbLIX aBTOPCKMX MpaB. XOTA B CBSA3M C YCIIOBHOCTbK  pa3rpaHWyeHust  mexagy
NUMYLLLECTBEHHLIMU N HEUMYLLLECTBEHHBIMW NPaBaMmn AaHHOE YyTBEPXOEHME Takke He cnefyeT cumTath B
MONHOWN Mepe KOPPEKTHLIM.

lMpaBo Ha onybnukoBaHWE B HEKOTOPOW Mepe B3aMMOCBSI3aHO C MpaBoM Ha obOHapodoBaHuE,
MO3TOMY €ro TaKkKe MOXHO OTHOCMTb W K NUYHBbIM HEMMYLLLECTBEHHBIM MpaBaM B Crny4vasix, ecnu cama
npouenypa onyornnKkoBaHNs OCYLLECTBIISIETCS BNEPBbLIE.

BooOwe HeumyllecTBEHHble  aBTOPCKME MpaBa, WX MpakTMyeckoe  nNpucyTcTBuME B
NMPaBOOTHOLLEHMSX YACTO BbI3bIBAOT psif BOMPOCOB CO CTOPOHbI HayKu BBMAY SIBHOIO HECOBEPLUEHCTBA
3akoHogartenbcTBa. Tak, Kk npumepy, K P® B cT. 1112 ycTaHaBnuBaeT, YTO NUYHbIE HEUMYLLIECTBEHHbIE
npaBa He BXOOAT B COCTaB HacnencTea, ogHako npu atoM cT. 1267 K PP Bosnaraet 0b6si3aHHOCTM MO
OXpaHe aBTOPCTBa, MMEHM aBTOpa U HEMPUKOCHOBEHHOCTU MPOU3BEAEHMS MOCNEe CMEPTU aBTopa Ha ero
HacrneaHKoB, NPaBONPEEMHUKOB.

Takke cornacHo CNoXMBLLENCS B NepeaoBbIX CTpaHax Mupa npakTuke, peanbHbIM 00LLECTBEHHbIM
OTHOLUEHMSIM HACMegHWKM aBTopa pacnofiaraloT TakKMMUM NWYHBIMWM - HEUMYLLLECTBEHHBIMU MNpaBaMu
aBToOpa, kak npaBo Ha obOHapogoBaHMe npousBeneHusi. [JaHHbIA BOMPOC HEKOTOPOro HECOBEPLUEHCTBA
POCCUMNCKOTO TPadkOaHCKO-MPaBOBOrO PerynupoBaHnst Bbi3bIBAeT OypHYHO MOMEMMKY B Cpede HayudHbIX
aestenen. B yactHoctw, MN.A. Ceprees n U.B. Enncees CKNOHHbI cHMTaTh NOAOOHYO CUTYaLMO OLLIMGKON
B 3aKOHOAATENbCTBE, ABHBbIM MpoTMBOpeYMeM BHYTpu MK PO <24>,

<24> CepreeB A.ll., Toncton lO.K., EnvuceeB U.B. KommeHTapuii k paxxgaHckomy kogekcy PO.
YacTtb TpeTbs / MNoa pea. A.l. Cepreeea. M., 2001.

C ux MHeHveM TpygoHO He cornmacuTtbcd. KoHeYyHo, HacnedHvkn ymepLuero aBtopa npous3BeneHust
OOIMKHbI MMETb HOPUONYECKN MOATBEPXKOEHHOE, YCTAHOBIIEHHOE B 3aKOHE MpaBO Ha OOHapogoBaHue
paHee Hen3BeCTHOro obLiecTBy npou3BefeHus. [1o3aToMy C MOMHOW YBEPEHHOCTLIO MOXHO YTBEPXAATb,
yto cT. 1112 TK P® HyXgaeTcs B CyLLECTBEHHON KOPPEKTMPOBKE.

HeumyuiecTBeHHble aBTOpckMe MpaBa, Oyayun BecbMa CneunduyHbIM - SBIIEHWEM UMEHHO
aBTOPCKOro npaea, AOCTAaTOYHO CUITbHO OTNMYAKTCA OT MMYLLECTBEHHbIX. VIMylLLIeCTBEHHbIE aBTOpCKUe
npaBa B 3HAYUTEITbHOW CTEMEHW CXOAHbI MO CBOEW HOPUANYECKOW MPUPOAE C MPaBOM MOSb30BaHWA,
KOTOpOE SABMAETCH O4HUM U3 3IEMEHTOB NpaBa COOCTBEHHOCTH.

[MpaBO MNOMNB30BaHUS MWCXOAS M3 CIOXMBLUMXCSH B TPaXKOAHCKO-MPABOBOM HayKe TPaKTOBOK
npeacraensaet cobon onpedeneHHbIn Habop HpPUONYECKM 3aKpPEnneHHbIX BO3MOXHOCTENW Ha
NCMNOMb30BaHMe, 3KCNyaTauuio TOro UM MHOrO OObekTa npaB (BelM) B LENsX M3BNEYEHUs BbIrogsbl,
nNpubbINn NMnbo Ans MHbIX Uernen. Kak npaBuno, OCHOBHBIMW LENAMU 3KChfyaTtauun Bewn, y4uTbiBas
YCITOBMS! CyLLLECTBOBAHUS PbIHOYHbLIX OTHOLLEHWUI, Pa3yMeeTCs, ABMSETCH Nony4yeHne npubbinu.

UeTkad rpaHvMua Mexgy WMYLLEeCTBEHHbIMM W HEUMYLLECTBEHHLIMU aBTOPCKMMW NpaBamu
BbIPAXXaeTCH Takke U B TOM, YTO OHM HeobsizaTernbHO MOryT BbITb COCPENOTOYEHBI B PyKax OAHOro nuua.

MmyLlecTBEHHbIE MNpaBa COMMacHO 3akOHOAATENbCTBY aBTOP WMMEET MpaBO MPedoCcTaBnsATb U
apyriMm nuuam. Mexay Tem HeMMyLLeCTBEHHblE MpaBa HeoTAEeNuMbl OT aBTopa, M OH MpPOAOoImKaeT
Monb30BaTbCA UMM, KaK YK€ OTMEeYarnoch Bbille, AaXe B Criyvae nepegayun MMyLLECTBEHHbIX Mpas.

MmyLiecTBeHHbIE aBTOpPCKME MpaBa MOryT NepefaBaTbCA MHbIM NvuaM, W OaHHas nepejada
odopmnsieTca B Buge CcBOeobOpa3HOro puauMyeckoro Joroopa (goroBopa 00  OT4yxOeHWUU
NCKIMIOYNTENBHOIO MNpaea, JIMUEH3MOHHOIO [OroBopa), Ha YpPOBHE KOTOpPOro, B CBOK O4epeab,
3aKpennsAwTca npasa M 0693aHHOCTM CTOPOH.

B pamkax pQaHHOro Bonpoca paccMmatpuBanucb obLiMe  MONOXEHWs, YCTaHOBIIEHHbIE
3aKOHOOATENbCTBOM B OTHOLIEHUM WMYLLECTBEHHbIX WM HEMMYLLECTBEHHbBIX aBTOPCKMX MpaB, Tenepb
npegcraBnsieTcd HeobxoauMbIM BKpaTLE KOCHYTbCH MMYLLLECTBEHHbIX U HEVMMYLLLECTBEHHbBIX aBTOPCKMX
nNpaB MMEHHO B acnekTe m3gaTenbckoro BusHeca. HemmyllecTBEHHble aBTOPCKME MpaBa B JaHHOM
crnydae He UuMeKT KakoW Obl TO HU ObINO OTAMYMTENBHOM cneumndurKaumMn, 4YTO HEe OTHOCUTCS K
MUMYLLIECTBEHHbLIM MpaBaM, B pamMKax M3gaTenbCkon AesTenbHOCTU BKIYaLwmx B ceba orpaHnYeHHbIN
Habop npae, 06ycnoBneHHbIN 0COBEHHOCTAMM AaHHOW OTPAacnu, - NPaBo Ha pacnpocTpaHeHue, NpaBo Ha
MUMMOPT, NMPaBO Ha NEPEBO U HEKOTOPbLIE ApYrue.

B 3akntodeHune criegyeT elle pa3 OTMETUTb, YTO UMYLLIECTBEHHbBIE M HEUMYLLLECTBEHHbIE aBTOPCKUE
npaBa OCTaloTCH BECbMa HEOAHO3HAYHbIMM KaTErOPUSMN B MPaXK4aHCKO-NPaBOBOW HayKe.

OpHako aBTOpPCKME MNpPaBOOTHOLLEHMS cogepXaT B CBOEW OCHOBE oOnpedefieHHble npaBa U
0053aHHOCTM CYOBEeKTOB [aHHbIX NpaBoOTHOWweHuW. OTevyecTBeHHasl, Kak B LUenom u 3apybexHas,
rpakgaHCcKo-NpaBoBasi Hayka Noka He npeanoxuna bornee paumoHanbHOW Knaccudukaumm aBTOPCKMX
npae, KPOME YCITOBHOIO pasfdeneHuns X Ha HEMMYLLLECTBEHHbIE N UMYLLLECTBEHHbIE.
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Bornee noapo6HO C AaHHBLIMU MOHATUSIMU MOXHO O3HaKOMWUTLCS B COOTBETCTBYHOLLEW Hay4yHOM
nutepatype. [ns n3yyeHust HEOGXOAMMON TEPMUHONOMM PEKOMEHOYETCA 06paTUTLCA K NpaBoBoi 6ase,
yKasaHHOW BblLLE.

§ 2. CoaBTopcCTRO. MpaBo Ha Ucnonb3oBaHne

KOpuaunyeckun MHCTUTYT COaBTOPCTBA He SIBNSIETCS HOBbIM B chepe aBTOPCKOro npasa.

CoaBTOPCTBO MpeacTaBnseTCcs kak OAHa M3 BaXKHEWLUMX KaTeropun cdepbl aBTOPCKOro npasa.
[OBOps A3BIKOM HOPUOUYECKOW TEPMWHONOMM, COABTOPCTBO B CaMOM LUMPOKOM 3Ha4YeHUMU SABISETCS
ofHOM n3 opM peanu3aumyM aBTOPCKMX MNPaBOOTHOLLEHWA. B obliem, NOBEPXHOCTHOM MOHWMaHUK
OaHHOro TepMMHa NpegnonaraeTcs, YTO COaBTOPCTBO BO3HMKAET B pesyrbTarte AeATEeNbHOCTM ABYX UMK
Gonee aBTOpPOB Haj KakMM-NnbOO ogHMM Npon3BedeHneM. HakoHel, COaBTOPCTBO BMOSTHE MOXHO Ha3BaTb
NPaBOBbIM MHCTUTYTOM, BKITHOYAKOLWMMCA B CTPYKTYpY aBTOPCKOrO, a CreAoBaTeribHO, U FpaXKgaHCKOro
npasa B LEMNoM.

[MpaBoOBOM WHCTUTYT, B CBOK OYepedb, - 3TO COBOKYMHOCTb HOPM MpaBa, perfiaMeHTUpYLmnX
OLHOPOAHYIO rpynny OOLLECTBEHHbLIX OTHOLLEHWUN.

CoaBTOPCTBO pernameHTUpyeTcs B 3aKOHOOATENbCTBE, B paMKax KOTOPOro B AaHHOW CBSA3U
uenecoobpasHo ocobo BeigenaTe K P®. OcHoBononarawowyMm MpaBoBbIM aKTOM B OTHOLUEHWM
COaBTOpCTBa, pa3ymeeTtcd, sengetca K PP, Tak kak MMEHHO B €ro pamkax yCTaHaBnMBalTCs BCeE
OCHOBHbIE acnekTbl OYHKLMOHMPOBAHWNST JAHHOIO MPaBOBOrO MHCTUTYTA, peanu3aunsi NPaBOOTHOLLEHNN,
C HMM cBsi3aHHbIX. PaHee, go 1 sHBaps 2008 r., 3akoH P® "O6 aBTOpCKOM NMpaBe U CMEXHbIX npaBax”
TaKKe perynupoBan OTHOLLEHMS COaBTOpCTBa HapaBHe ¢ K PO.

KoHKpeTHOro onpegeneHnss coaBTOpPCTBa 3aKOHOO4ATENbCTBOM HE BblpaboTaHO, HO MCXOoAas U3
CMbICIia HOPM MpaBa, PEerynupyroLwmx rpynny SaHHbIX NMPaBOOTHOLLEHWA, MOXHO caenaTb BbIBOA, YTO
COaBTOPCTBO SABMSAETCA MNPaBOBbIM WMHCTUTYTOM, PErfaMeHTUpYIOLWUM OOLECTBEHHbIE OTHOLLEHUS,
cknagbiBaroLLecs no MOBOAY CO34aHUSA U UCMONb30BaHMA OObekTa aBTOPCKMX NpaB (Npou3BeneHus,
n300peTeHnst U T.0.) COBMECTHbIMM YCUNMAMU OBYX Uiy Oornee cyObekTOB (aBTOPOB). XOTA MOXHO
BCTPeTUTb 1 BGonee obLune onpedeneHnsa NOHATUS COaBTOPCTBA, B YacTHOCTU cT. 1258 MK P® B cBOEM
KOHTEKCTE yCTaHaBNMBAET, YTO COABTOPCTBO - 3TO aBTOPCKOE MpaBO Ha Mpou3BeOeHune, COo3faHHoe
COBMECTHbBIM TBOPYECKUM TPYAOM HECKOIBKUX MNNLL.

Taknm obpasom, HeobxooMmMo obpaTUTb BHUMAHUE Ha HEKOTOPbIE MPU3HAKKU, KOTOpbIMM obnagaeT
COaBTOPCTBO.

Bo-nepBbix, rMaBHbIM NMPU3HAKOM OAHHOTO MPAaBOBOrO WHCTUTYTa SBMSIETCHA TO, YTO B CO34aHWMM
npousBefeHns y4acTByloT ABa unu 6onee nuua.

Bo-BTOpbIX, A4EATENBHOCTb AAHHBIX ML, AOMKHA SBNSATBCA UMEHHO TBOPYECKOW AEeATENbHOCTLIO.
TBopyeckasi OesTenbHOCTb, B CBOK O4vepefb, npegnonaraet KOMMIEeKC AEeNCTBUI, HamnpaBeHHbIX
HenocpeaCcTBEHHO Ha CO3gaHune TOro UMM MHOTo Npou3BedeHus. Taknm obpa3om, MOXHO 3aKMYUTb, YTO
OpraHu3auMoHHas OeATenbHOCTb, BCMOMOraternibHas [OedTeNbHOCTb, HanpaBleHHas Ha  MOucK
mMatepuana, KpUTUKy 1 Opyrme CXoxve BuAbl OEeATENbHOCTU, He ByayT sSBNATbCHA npegnochinkamu Ans
BO3HMKHOBEHWSI MPaBOOTHOLLEHNIA COaBTOPCTBA.

TBOPYECTBO, HECMOTPSA Ha KaXKyLLYHOCS MPOCTOTY CBOEr0 MOHMMaHWUS, - CIIOXHOE Hpugudeckoe
MOHATWE, KOTOPOE HEOOHO3HAYyHO TPaKTyeTCs B IOpUMAMYECKOW nuTepaTtype. Tak, MHOTME Yy4deHble
MbITAOTCS ONPEAENUTb KpUTEPUN, B COOTBETCTBUM C KOTOPLIMU MOXHO YCTAHOBUTb, AIBASETCS N Ta UIn
nHas paboTa TBOpYECTBOM B topuaudeckom acnekte. OcobeHHO paHHas npobnema rnyboko
nccneposaHa B Tpyaax B.A. VoHaca, koTopbli MbiTancs BbISBUTb HOPUANYECKU 3HAYMMble acnekThbl
TBOPYECKUX NPON3BEOEHUN.

[daHHbIM  y4yeHbIM, wnccnefoBaBwWMM B OOMblUen CTENeHU MNPOV3BELAEHUS XYAOXECTBEHHOW
nutepartypbl, OblFIO yCTAHOBMNEHO, YTO [MaBHOE OPUONYECKOE 3HayYeHMe WMEKT XYLOXECTBEHHbIE
obpasbl, Mcnonb3yemble B TBOPYECTBE, B 4aCTHOCTW, B pamkax ctoxketa. Mexgy tem B.A. Wonac
CKITOHSIETCA K MHEHUIO, YTO CO3[4aHue TeMbl A7 MPOU3BEAEHMNS, CHOXXETHON NMHUN, DOPMbI U3NOXKEHWS
(A3blka) He ABNATCA OPUAMYECKUM 3HAYMMbIMM acrnekTaMu TBOPYECTBAa, a 3HAYMT, U He MopoXaaroT
aBTOPCKOro npaea, B TOM YUCIIE 1 HE MPUBOAST K BO3HUKHOBEHMIO COaBTOpCTBa <25>.

<25> WoHac B.A. TlpouseBegeHuss TBOpYecTBa B rpaxgaHckom npase. M.: KOpugudeckas
nuteparypa, 1972.

[laHHas Touka 3peHus BECbMa OpUrMHarbHa U He fMLLEHA OCHOBaHWI, HO YacTo Takue OeTarnbHble
KPUTEPUN HE MPUMEHSIIOTCS MPW YCTaHOBMEHMN NMPaBOOTHOLLEHWIA COABTOPCTBA U HANMunsi aBTOPCKUX
rnpas.

B-TpeTbux, gaHHas TBopYeckasi AesATENbHOCTb AOMKHA OblTb COBMECTHON, MHAYe roBOpSi, AOIKHA
OblTb HanpaBreHa Ha AOCTMXKEHWE KOHKPETHOIO KOHEYHOro pesyrbTaTa - co3faHue npovsBegeHuvs. B
NMPOTUBHOM Clly4Yae Takke He BO3HMKAeT NPaBOOTHOLLEHWUIA COaBTOPCTBA.
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CoBMEeCTHOCTb [OeATEeNnbHOCTM 3akmovaeTcsl B TOM, 4YTO HEKOTOpOe KONMYECTBO aBTOPOB
OCYLLECTBNSAKT CBOM OENCTBUSA MO CO34aHMIO OOHOro nNpousBedeHus. Ho B gaHHOM crnydae nosiBnsieTcs
psa cBoeoOpasHbIX CrOXHOCTEW, KacarlowuMxcs TOro, YTo Mnpov3BedeHne MOXeT ObiTb HepaspbiBHbIM
LUenbiM WM COCTOSITb U3 HECKOSNbKMX CaMOCTOATENbHbIX 3aneMeHToB. B Tex cuTyauusix, korga
npousesegeHne cchopMMpoOBaHO M3 HEKOTOPOrO KOMMMYECTBA CaMOCTOSTENbHbLIX YacTen (kak, Hanpumep,
COOpPHMK CTMXOB, B KOTOPOM CTUXOTBOPEHUSA HAMMCaHbl pasfMyHbIMK aBTOpaMu), COaBTOPCTBO Oyaet
BO3HMKATb NULLb TOr4a, KOrga BCe 3TU COCTaBHbIE ANIEMEHTbI JIOTMYECKN B3aUMOCBSI3aHbl Mexay CoboMn,
B pesynbrate 4Yero opMmpyoT e€OVHYI0 CTPYKTYPY, HECMOTPS Ha UX CaMoOCToATeNbHOCTb. Jlornyeckas
B3aMMOCBSI3b OTpa)KaeTCcsl B HEBO3MOXXHOCTW OTAENEHMST OaHHbIX YacTeln 6e3 NckaxeHus cMbicra BCero
npoussefeHns B LienoM. B Tex cnyyasx, koraa cocTaBHble YacTu NPOM3BEAEHUSA, AaXe HECMOTPS Ha UX
NOrMYECKY0 B3aMMOCBSA3b C OPYMMMWU 3fIEMEHTaMU MPOU3BEAEHMS], OTAENAITCA, He Hapylwas obLiero
CMbICNa, KOHLENTyanbHOro 3Ha4YeHUs MpOUM3BEAEHMS, MPABOOTHOLLUEHUS COaBTOPCTBA MOMyT U He
BO3HMKaTb. Tak, K NMpuUMepy, Npu U3bATUN U3 KHUTM WIACTPAaUWiA, CO34aHHbIX XYOOXHMKOM, OOLLMNA
CMbICIT NMPOM3BEAEHUA B LENOM He uameHseTcsa. OgHako 3akoHo4aTenbCTBO BECbMa KaTEeropuMyHo B
AaHHOM OTHoweHun. Ctatba 1258 K P® ogHO3HAYyHO yCTaHaBNUBAET, YTO rpakgaHe, CO3faBlune
npousBefeHne COBMECTHbIM TBOPYECKMM TpyAOM, MPU3HAKTCA COaBTOpaMu He3aBWCMMO OT TOro,
obpasyeT nu Takoe NpousBedeHVe HepaspbiBHOE LIEFI0E UMM COCTOMT M3 YacTew, kaxkgasi U3 KoTOpbIX
UMEET CamMoCTOoATENbHOE 3HayeHue. [lerno B TOM, YTO B 3aKOHE MPSMO HE KOHKPETM3UPYIOTCS UMEHHO
Npeanocbiikn BO3HWKHOBEHMSI COaBTOPCTBA B Chydasix, Korga npou3BeeHUEe COCTOMT M3 4YacTen,
MMEIOLLIMX CaMOCTOSATENBHOE 3HaYeHMeE.

HakoHel, OgHUM M3 YCNOBMI BO3HUKHOBEHUS COABTOPCTBA SIBMSETCS HanuuvMe OnNpeaerieHHOro
cornaileHusi, goroBopa O coaBTopcTBe. Kak yTBepxgaeTcsa B TpyAax MHOMMX uccrieqoBaTenew,
cornalleHne o COaBTOPCTBE OTHIOAb He SIBNSIETCS LEHTParibHOW Npeanochbifikon BO3HUKHOBEHUS CaMUX
NMPaBOOTHOLLEHWI COABTOPCTBA, TaK KaK COABTOPCTBO BO3HWKAET B pe3ynbTaTe HenocpeiCcTBEHHOro
dakTuyeckoro ydactusa asyx wunu 6onee nuy B co3gaHuy npov3sBeneHusi. Takum obpasom, Oorosop o
COaBTOPCTBE SABMSAETCA BTOPOCTEMEHHBIM, B HEKOTOPOM poAe Adaxe akynbTaTUBHBIM MNPU3HAKOM
coaBTOpCTBA.

[MpaBOOTHOLWLEHNST COABTOPCTBA He SABMATCSH OOHO3HAYHbIMW, UM CBOWCTBEHHA ONpedeneHHas
cneundurka B 3aBUCUMOCTM OT OCOBEHHOCTEN caMOro NpounsBeneHusi, KOTOPOe CO34aeTCA COBMECTHbLIM
obpaszoM. Mcxogsa u3 cTpyKTypbl NPOM3BEAEHUSA, COABTOPCTBO ObiBaeT pasgenibHbiM U HepasaenbHbIM.
OTnununTenbHble 0COGEHHOCTU AaHHbIX OBYX Pa3HOBMOHOCTEN COABTOPCTBA 3aKITH0YalTCA B COAEpXKaHUU
NMPaBOOTHOLUEHMIN, T.€. B npaBax M 065S3aHHOCTAX CyOBbEKTOB. Tawke pasnunyHble Buabl COABTOPCTBA
npegnonaraloT pasHble MPaBOBbIE PEXWMbI MCNONb30BaHUS npoussedeHus. [MoaTomy paccMoTpeHune
pas3genbHOro M HepasgenbHOro COaBTOPCTBA HEOOXOOMMO OCYLLECTBAATb MUMEHHO B acnekte obbema
aBTOPCKMX MpaB y COaBTOPOB.

ABTOpCKME MpaBa BKIHOYAKT HE TONMBbKO HEUMYLLECTBEHHbIE MPaBa, HO M NMPaBo Ha UCMONb30BaHNE
npoussedeHunsa. OnpeneneHHON TPaKTOBKKU, BKMtOYawllen B cebsi BCE OCHOBHbIE acmnekTbl TepMuHa
"Mcnonb3oBaHue npousBeneHUsa", He CyLLeCTBYeT, HO crnefyeT npeanonoXuTb, YTO UCNONb3oBaHWe
npousBedeHnss npeanonaraetT OCyLeCTBIEHME ONpPeAEeneHHbiX OEWCTBUW, 3akmnio4valolmxcs B
nybnukauum, BOCNPOM3BEAEHUN, TUPAKUPOBAHMUN U MHOM C LIENbIO U3BMEYEHUS NpMObINK, BeIroabl v B
WHBbIX Liensx.

PasgenbHoe COaBTOPCTBO BO3HMKAET Kak pa3 B Cry4vasx, Korga Mpou3BedeHue, CO3daHHoe
COBMECTHBIMM YCUITMSIMU HECKOSbKMX aBTOpOB, MpeAcTaBnseT cobovi COBOKYMHOCTb OMnpederneHHbIX
CaMOCTOSATENbHbIX YacTeln, KOTopble MOMUMO TOrO, YTO BMWCHIBAKOTCA B OOLLYHO KOHUEMUMIO BCEro
npousBeaeHnsi, HageneHbel U OTAEeNbHbIM COOCTBEHHBIM 3HadeHuem. CnefyeTr OTMETUTb, YTO YacTb
NpoM3BEOEHUA MNPU3HAETCS WMEILENn CaMOCTOATESNIbHOE 3HA4YeHue, €ecnu OHa MOXeT ObiTb
NCMOMb30BaHa HE3aBNCUMO OT APYrMxX YacTewn 3TOro Npou3BeaeHus.

TouyHasi onpedeneHHOCTb aBTOpa KakdoW M3 CamMoCTOATErNbHbIX YacTen npou3sBeneHus (rmas,
pasgenoB M T.4.) SIBNSETCA [MaBHbIM YCMOBMEM [fs BO3HMKHOBEHMS pas3genibHOro COaBTOPCTBA.
CooTBeTCTBEHHO, MpPU pa3geribHOM COaBTOPCTBE KaXKAbli M3 aBTOPOB OCTaBSAET 3a coboi aBTOpCKMe
npaBa B OTHOLLUEHWM CO30aHHON HenocpeAcTBEHHO MM Yactu. Ctatbs 1258 K P® yctaHaBnuBaeTt, 4to
YacTb NMPOM3BEOEHUs, UCTIONb30BaHWE KOTOPOW BO3MOXHO HE3aBUCUMO OT APYrMX YacTem, T.e. 4acTb,
MMerLas CaMoCTOATENbHOE 3HavyeHne, MOXeT OblTb UCMoMnb3oBaHa €€ aBTOpoOM MO CBOEMY
YCMOTPEHUIO, €CNW COrMalleHemM Mexay coaBTopamMu He NpegycMOTPeHO uHoe. Ho moMmMmo Toro, 4To
KaXkObli aBTOp BMpaBe pacnopshKaTbCs CBOEW YacTblo OOLLEr0 NpOM3BEAEHUS CaMOCTOSATENbHO, 3aKOH
npegnonaraet, 4YTo Npou3BeAeHNe, CO34aHHOEe B COaBTOPCTBE, UCMONb3yeTCsl CoOaBTOpamMn COBMECTHO,
€CnY, KOHEYHO, OHM CaMW Ha OCHOBE BONEM3BSBIEHUS HE PELINN YCTaHOBUTb [APYrOn PEeXuMM
ncnonb3oBaHnss. COBMECTHOCTb, MO MHEHWIO HEKOTOPbIX Y4YeHbIX, NPeAnonaraeT, YTO aBTOPCKOE MpaBo
Ha BCe MNPOW3BEAEHME MpUHAOMEeXUT aBTopaM coobuwa, MNpuMYeM Ha OCHOBE paBeHCTBA U BHe
3aBMCMMOCTU OT CTEMNEHM Yy4acTusd Kadoro KOHKPETHOro aBTopa B CO30aHUM MNpPOV3BELEHMUS.
HepasgenbHoe COaBTOPCTBO BO3HWUKAET MpeXae BCEro Npv LENOCTHOCTU NMPOU3BEOEHUS, U3bATUE U3
KOTOPOro OTAESbHbIX YacTeln UcKaXkaeT obLLMiA CMbICT.
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[NaBHBIM OTNMYMEM pa3genbHOrO COaBTOPCTBA OT HEPasfenbHOro SBMASEeTcA TO, 4YTO Mpu
HepasdenbHOM COaBTOPCTBE, Yy4MTbiBask OCOOEHHOCTM CaMOro Mpou3BedEeHWsi, COaBTOPbl WMET
COBMECTHblE aBTOpPCKME MpaBa, a CregoBaTeNlbHO, He WMEKT OPUANYECKON BO3MOXHOCTM Ha
NCMNOMb30BaHME OTAEMbHbBIX CO30aHHBIX UMW YacTen MPOU3BELEHUS.

B paHHONM cuTyauumn aBTOpcKOe NpaBo NpUHAAMNEXUT BCEM aBTopaM coobuia. HacyeT Toro, 4To xe
crnegyeT NoHMMaTb No4 COBMECTHBIM MCMONIb30BaHNEM MPOU3BEAEHMS, B HAYYHOWN rpaXkgaHCKO-MpaBOBOM
cpefe BefeTcs OXMBMEHHas OypHas nornemuka, Tak Kak 3akOH TOYHO He perfiaMeHTUpyeT AaHHbIX
acnekToB. B Hanbonee 0OBLEKTMBHONM TOYKE 3PEHUSI HA AaHHbBIA BOMPOC YTBEPXKAAETCHA, YTO COBMECTHOE
MCrnonb30BaHWe npegnonaraeT UCNONb30BaHWE MPOU3BEAEHMS, MPU KOTOPOM BCE COABTOPbI MMEKT
abconoTHO paBHbIe NMpasa.

Tarke cT. 1258 'K P® 3akpennser, 4To B crny4vae, Korga npoussefeHne obpasyeT HepaspbiBHOE
Lenoe, HU OOWH U3 COaBTOPOB He BrnpaBe 6e3 4OCTAaTOYHbIX HA TO OCHOBaHWUI 3anpeTuTb MCNONb30BaHUe
Takoro npousBefdeHusi. B cnyvasix ¢ HepasgenbHbIM COaABTOPCTBOM [aHHas HOpMa MpaBa BMOJSIHE
acpbdekTuBHO pyHKUMOHUPYeT. Ho u3 dopmynumpoBkm pfaHHonm cratem [K PO, ee cmbicnoBoro
cofepXaHus cnegyeT, YTO NMpW pasfgenbHOM COaBTOPCTBE MCMONb30BaHME NMPOM3BEOEHUS] KOHKPETHbLIM
aBTOpPOM MOXeT ObITb 3anpelieHo Apyrumu astopamu. OfHako 3aKOHOM He pernameHTUMpYyroTCA
KOHKpETHblE Cry4au, YCroBusi, MOPSAOK W MHble acnekTbl nogobHOro 3anpeta, Mo3Tomy cygebHoe
paspeLleHne CrnopoB Mexay pasgenbHbiMM coaBTOpamMuM MO MOBOAY WCMONb30BaHMs  OOLiero
Npou3BefeHNst He ONUpPaeTCs Ha TOYHO ONpeaeneHHyo NpaBoByto 6aay.

Wtak, Bblle ObIIO yCTAHOBMEHO, YTO MPaBO Ha WCMONb30BaHWE MPOU3BEAEHUS MOXET ObITb
pasnuMyHbiM B 3aBMCMMOCTM OT TWMOBOW MPUHAANEXHOCTM COaBTOPCTBA K pas3geribHOMYy W
HepasdenbHOMY, HO Takke HeobOXOguMO OTMETUTb, YTO CyLLEeCTBYeT ele OofHa pas3HOBMAHOCTb
NCMNOMb30BaHMsA NpoussefeHns - cBobogHOe ucnonb3oBaHne, obnagatollee onpegeneHHbIMN YepTamu.

B yacTtHOCTUM, npaBoBON pexum cBOOOAHOrO MCMNOMb30BaHWS MPOU3BEAEHMS BO3HUKAET TONbKO B
TOM cryyae, Korga AaHHoe npou3BefeHue yxe bbino obHapogoBaHo. Takke OaHHbIV TUM UCMONb30BaHUSA
He AOMKEeH KacaTbCsl JIMYHbIX HEMMYLLECTBEHHbIX MpaB aBTopa W He AOMKEeH Kakum-nnbo obpasom
OrpaHu4MBaTh UMM YLLEMIATbL €ro NpaBa Ha JaHHOe Npou3BeneHNE.

[MpaBo Ha cBOGOAHOE MCMOMb30BaHWE MPOU3BEAEHMSI - 3TO Takoe MpaBo, KOTOpoe Mo3BONsieT
ncnomnb3oBatb TO UK MHOE npou3BefeHne 6e3 onpedeneHHoro cornacus co CTOpoHbl aBTopa. MHbIMU
cnoBamn, MpaBo Ha cBoGOAHOE MCNOMb30BaHWE MPUHAAMEXUT He aBTopaM WM CoaBToOpam
npousBedeHnsi, a TPeTbMM IMuaMm, KOTOpble Takke MOryT ObiTb 3auMHTEpecoBaHbl B MOAOOHOM
NCMNOMNb30BaHNM.

3akoHoOaTenbCTBO YCTaHaBIMBAET YCIOBMS, CMOCOOCTBYKOLLME BO3HMKHOBEHMIO MpaBa Ha
cBoboAHOE UCMOMb30BaHWe, U yTBEPXKAAeT Npeaeribl AaHHOro UCMOMb30BaHNS.

B cootBetcTBMM ¢ [K PP cnegyet npuBecTn Bce acnekTbl, B KOTOPbIX YCTaHABMBaETCA NPaBo Ha
cBOOOAHOE UCMOMb30BaHME NPON3BEOEHNS:

1) pacnpocTpaHeHne opurnHana unm aK3eMnsipoB onybnnkoBaHHOro npouaseaeHus (cT. 1272 MK
P®);

2) cBoGogHOE BOCMpOU3BEEHNE NPOM3BEeaEeHNs B NMUYHbIX Lensax (cT. 1273 TK PO);

3) cBobogHOe WuCNOMNb30BaHWE MPOU3BEAEHMS B MH(OPMAUMOHHBIX, Hay4YHbIX, Y4YEOHbIX WK
KynbTypHbIX Lensax (cT. 1274 TK PO);

4) cBobogHOe NCnonb3oBaHWe NpoussedeHns nytem penpogyumpoBaHus (cT. 1275 K P®);

5) cBoboaHOE MCNonb3oBaHUE NPOM3BELEHUSA, MOCTOSIHHO HAXOOALWErocsi B MecTe, OTKPbITOM Ans
cBobogHoro noceweHns (ct. 1276 MK PO);

6) cBoGogHoe NyGrIMYHOE NCMOSTHEHME MYy3bIKanbHOMo npoussegeHus (ct. 1277 MK PO);

7) ceobogHOe BoCnponsBeaeHme NpousseaeHrs ong uenen npasonpumerenns (ct. 1278 MK Po);

8) cBoboaHas 3anncb NPOM3BEAEHMS OpraHu3aunen 3UPHOro BeLLaHMs B LIENSAX KPaTKOCPOYHOro
nonb3oBaHus (cT. 1279 K P®);

9) ceobogHoe BocnpousBedeHne nporpamm ang OBM u 6a3 gaHHbiX, OEKOMMUIMpOBaHWe
nporpamm ansg 3BM (ct. 1280 K P®).

B cthepe mnspgatenbCckon OeATenbHOCTU, B paMKax KOTOPOW MPaBOOTHOLLEHWUS CKNaablBaloTCA Mo
noBoAdY MUCbMEHHbIX NUTEPATYPHbIX MPOU3BEAEHUN (XYOOXECTBEHHbIX, HAy4YHbIX U T.A4.), 0CODyK ponb
urpatoT Hopwmbl npaBa [K P®, perynuvpylowmne pacnpocTpaHeHWe opurnHana WnuM 3K3eMMsipoB
OonybnMKOBaHHOIO  MpOU3BEAEHMs, a Takke CBODOOHOE  UCMOMb30BaHWE  MPOWM3BEAEHUS B
WH(OPMALMOHHBIX, HAYYHbIX, Y4EOHbIX MK KyNbTYPHbIX LIENSX.

PacnpocTtpaHeHne opurMHana wnm 3K3emnnspoB OnybrMKOBaHHOIO MPOW3BEAEHMS SABNSAETCS
OAHOM U3 pasHOBMAHOCTEN CBOGOOHOIO MCMNonb3oBaHMs npousBedeHunsa. Ctatba 1272 TK PO
yCTaHaBnvBaeT, YTO, €CfiM OPUIMHaN Wy 3K3eMMnsipbl NPaBOMEPHO OMyONMKOBaHHOIO NpPOU3BeaeHWs
BBEOEHbl B rpaxgaHckmi obopoT Ha Tepputopum PP nytem ux npogaxvm WMAM MHOTO OTHYXOEHWS,
AanbHeviee pacnpocTpaHeHne opurnHana unu 3K3eMnsipoB Npou3BegeHns gonyckaetcsa 6e3 cornacus
npaBoobnagartens v 6e3 BbinnaTel EMy BO3HArpPaXK4EHUS, 3a UCKITHOYEHNEM Crny4vasi, MpeayCMOTPEHHOTO
cT. 1293 TK P® (npaBo cnegoBaHus). OgHako CTOMT NOAYEPKHYTh, YTO NMpaBa aBTopa, 0COBEHHO NMYHbIE
HeVMyLLIeCTBEHHbIE NPaBa, He AOIMKHbI KaKUM-NMbo 0bpas3om yMansaTbCa Unm yemnaTbes.
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CeobogHoe wWCMonb3oBaHWE TMPOM3BEAEHUN B WH(OPMAUMOHHBIX, HAy4YHbIX, Y4Y4EOHbIX WK
KyNbTYPHbIX LENsAxX B pamKax u3gaternibCkon AeATenbHOCTM BbipaXKaeTCsi HEMOCPEACTBEHHLIM 0Opa3oMm B
crneayloLwmnx acrnekTax:

1) B UMTMPOBaAHUN B OpWUIMHanNe M B MEPEBOAE B Hay4yHbIX, MOFIEMUYECKMX, KPUTUHECKUX WU
MHOPMALIMOHHBIX LEeNnsx npaBOMEPHO OOHAPOO4OBaHHbIX MNpou3BeeHu B obbeme, onpaBgaHHOM
Lenbl LUMTUPOBaHUA, BKITHOYas BOCMPOU3BEAEHME OTPLIBKOB M3 TA3eTHbIX W JXypHarbHbIX CTaten B
dopme 0630poB nevaty;

2) B NCMOMb30BaHUN NpaBOMEPHO 0O6HapPOA0BAHHBLIX MPOM3BEAEHUA N OTPLIBKOB U3 HUX B Ka4ecTBe
WNIOCTPaUMn B U3daHusX, paauno- U Tenenepegadax, 3Byko- U BMaeo3anucax y4ebHOro xapakrepa B
obbeme, onpaBgaHHOM NMOCTABIEHHON LENbHo;

3) B BoCMpou3BegeHWM B npecce, coobweHnn B acdup wnm no kabenw npaBoOMEpPHO
OnybnMKOBaHHbIX B rasetax WM >XypHamnax cTaTerd Mo TEeKyLMM SKOHOMUYECKUM, MONUTUYECKUM,
coumanbHbIM U PENTUTMO3HBIM BOMPOCaM MIK NepefaHHbIX B 3Mp Npon3BedeHWIn Takoro e Xxapakrepa B
crny4asix, Korga Takoe BOCMNPOM3BELAEHUE UM coollleHne He Obino cneunanbHO 3anpelleHo aBTOpPOM
UNK YHbIM NpaBoobnagarenem;

4) B BOCMpou3BeaeHnM B npecce, coobeHnn B achmp mnm no kabento nyornmyHo NpON3HECEHHBIX
MOMMUTUYECKMX peden, obpalleHuit, [OKNagoB M APYIUX aHanorvyHblX npoussedeHun B obbeme,
onpaBgaHHOM WHGOPMALMOHHONM Uenbio. [py 3ToM 3a aBTopaMu Takmx NMPOU3BEAEHUN COXpaHAeTCA
npaBo Ha ux onybnnkoBaHne B COOpPHUKaX;

5) B Bocnpou3BegeHnm unm coobLleHMn ons BceobLlero ceeferHns B 063opax TeKyLwmx coObiTui
cpenctBamu cotorpacmm, kmHematorpacmm, nytem coobuieHns B achmp mnm no kabento Npons3seneHni,
KOTOpbl€ CTaHOBATCS YBMAEHHBIMM WUIN YCIbILIAHHBIMA B XO4€ Takmx cobbITi, B 06beMe, onpaBgaHHOM
MHOPMALIMOHHOW LEenblo;

6) B BoCcnpousBedeHun 6e3 m3BneyeHus Npubbinn penbedHO-TOYEYHbIM WPUGTOM Unnu apyruMmm
cneumanbHbiMM  cnocobamm Ons  crenbiXx MNPaBOMEPHO OMNyOIIMKOBAHHBbIX MPOM3BEOEHUA, KpOMe
npou3BegeHni, cneumanbHO CO3[4aHHbIX A4S BOCMPOU3BEAeHNs Takmmu cnocobamum (cT. 1274 TK PO).
Ewle oavH BaXHbIN acnekT, yCTaHaBNUBAKLWMIA NpaBo Ha CBOOOAHOE MCNONb30BaHNE MPOU3BEAEHMS U
MUMEIOLLMIN OTHOLLEHME HENOCPEACTBEHHO K M3OaTernbCKon cdpepe OesTeNbHOCTU, - WUCMONb30BaHWe
npousBefeHnst NyTeM penpoayLmpoBaHus.

PenpogyumpoBaHne (penporpacuyeckoe BOCNPOM3BEAEHME) - PakCUMUIIBHOE BOCMpPOU3BEAEHNE
npousBefeHnst C MOMOLLbI MOObIX TEXHWYECKUX CPeAcTB, OCYLLECTBMSIEMOE He B LENAX M3gaHus.
PenpogyuvpoBaHne He BKMOYaeT BOCMPOU3BEAEHME MNPOM3BEOEHUS WIM XpaHEHWEe €ero Konuni B
SMNEKTPOHHOW (Takke UMcpPOBON), ONTUYECKOM UMM MHOW MalLMHOYMTaeMoWn ¢opme, KpoMe Ccry4vaes
CO30aHNSs C MOMOLLIbHO TEXHUYECKMX CPEACTB BPEMEHHbBIX KOMWUA, NPeAHa3HaYeHHbIX 4115 OCYLLEeCTBIEHNUS
penpoayuupoBaHus (n. 2 ct. 1275 TK PO).

HonyckaeTcs nponsBeaeHne penpoayLmpoBaHns 6e3 cornacusa npasoobnagartens u 6e3 Bbinnathbl
BO3HarpaxgeHusi B €4MHCTBEHHOM 3K3emnnsape 6e3 Lenen nonyyeHms npubbiny B CneayoLwmx cnyyasx:

1) Korga penpogyuMpoBaHWE OCYLLECTBISETCA B OTHOLUIEHWM MNPaBOMEPHO OnMyOnMKOBaHHOMO
npoussegeHns 6Gubnmotekamm W apxvMBamMuM [Ofsi  BOCCTAHOBIIEHWS, 3aMeEHbl YTPAYEHHbIX WU
NCMOPYEHHBIX 3K3eMMIIAPOB, MNPEeNOCTaBEHUs 3K3EMMISIPOB NPouM3BedeHUd ApyruMm  6mnbnnoTekam,
yTpaTUBLLMM MO KaknM-rimbo npuymMHam npounsBeneHns n3 cBomx poHaoB;

2) Korga penpoayumpoBaHue NMpPOM3BOAUTCA B OTHOLLEHWM OTAESbHbIX CTaTen M ManooOBbEMHbIX
npou3BeaeHnii, NpPaBOMEPHO OMyONMKOBaHHbIX B COOpPHMKax, raserax Wu Apyrux nepuogndeckux
N34aHUAX, KOPOTKUX OTPbIBKOB W3 MPaABOMEPHO OMyOnMKOBAHHbLIX MUCbMEHHBIX Mpou3BedeHun (c
unniocTpaumamm vnm 6e3 mnnctpauyun) Gubnuotekamym M apxuBamu MNO 3anpocam rpaxgaH Ans
MCMOMb30BaHNst B YYEOHbIX M HaydHbIX LEnsx, a Takke obpasoBaTenbHbIMU y4YpexgeHusamMun Ons
ayauTopHbIxX uenen (ct. 1275 MK PO).

lMpaBo Ha cBobGoOAHOE WCMONb30BaHWE MPOU3BEAEHUS, OTAENbHbIX €ro 4acTten (B 4acCTHOCTMW,
XyOOXECTBEHHbIX 00pa30B, HEKOTOPbIX 3AMIEMEHTOB CHOXKETHOW NMWHUM W T.4.) BO3HMKAET W B Ccry4ae,
3akpenneHHom B n. 3 cT. 1274 K P®: co3gaHue npousseneHns B xxaHpe nuTepaTypHON napogum nvbo B
)XaHpe kapuvKaTypbl Ha OCHOBE ApYroro (OpuMrMHanbHOro) npaBomMepHo 0bHapoA40BaHHOIO NPOU3BEeAEeHUS
N NCMONb3oBaHMe 3TOW Mapoaumy nmMbo KapukaTypbl JonyckaioTca 6e3 cornacus aBTopa WM MHOTO
obrnagaTtenss WCKMYUTENBHOrO MNpaBa Ha oOpwurMHanbHOe mnpousBedeHve U 6e3 Bbinnatbl emy
BO3HarpaxgeHus. HeogHosHadyHOCTb TepMmHa "napogust" BbI3blBAeT 3HaAYUTENbHblIE MNPOTUBOPEYMS
cpeam yyeHbix. [1ecTBUTENBHO, HE CyLLEeCTBYET €4MHOro BbipaboTaHHOro noaxoga K TOMY, KakOBbl e
KpUTEpUU NapoaMn U Kak YeTKO BO3MOXHO OTIPaHMYUTb AaHHbIN XaHp OT nnarvata, nocsiralowero B
CBOEV CYLLIHOCTU Ha npaBa aBTopa APYroro Npou3seneHuns.

[MpaBa Ha wucnonb3oBaHWE MPOUM3BEAEHMS B TEX Cry4vasx, Korga 37O He OrpaHu4nBaeTcs
YCTaHOBMEHHBIMW B 3aKOHOAATENbCTBE Mpedenamun cBoOOAHOrO MCNONb30BaHUA, MOTyT nepedaBaTbCs
aBTOPOM APYroMy nvLy NOCPELACTBOM 3aK/MOYEHMS NIMLIEH3MOHHOIO 4OroBopa O Npe4oCTaBreHMn npasa
Monb30BaHNs Mpou3BedeHVEeM. YCMOBUS 3aKMOYEHUs OaHHOro [OroBopa, MOopsgoK ero 3akiioyveHwus,
0cobeHHOoCTU, NpaBa 1 0693aHHOCTM CTOPOH rnaBHbIM 06pa3omM coagepxatcs B cT. 1286 K PO. MNomnmo
NCMOMb30BaHNS MPOM3BEAEHUA coaBTopaMu M CBOGOOHOrO MCMNONb3OBaHUSA MNPOU3BEAEHWs, crneayet
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BblAENATb eLle NCrnoJjib3oBaHne Cﬂy)KSGHOFO npoun3seaeHud, ocobeHHoCTU KOTOpOro 6y,El,yT PacCMOTpPEHDI
ganee no TekCty, N1, KOHe4yHOo, NCNoJib30BaHMe npon3seneHnAa HenocpegcTteBeHHO cCaMmnmMm aBTOPOM.

OcobeHHOCTM UK BO3MOXHOCTM  MCMOJSIb30BaHUS npon3sseaeHna cavmMm  aBTOpPOM Obinn
pacCMOTpeHbl BbilWle MNpu nepedncneHnn onpeneneHHblXx UWMyWeCTBEeHHbIX TMpaB, KOTOPbIMUA OH
COOTBETCTBEHHO 0OOnagaeT, Tak Kak nuvyLleCTtBeHHbIe npaBa - 3TO U eCTb MNpaBa Ha WUCNoJfib3oBaHUe
npoun3seageHuA. Cnep,yeT OTMEeTUTb, 4YTO MHOIMe wuccnegoBartenn rpaxagaHCKmnx HpaBOOTHOUJeHVIVI
nonararT, 4YTO 3aKoHOAaTeslbHO SaerHﬂeHHbIVI Kpyr aBTOPCKUX NOSTHOMOYUIN MO UCMONb30BAHMUIO
npoun3BeaeHna He ABnAeTCA ncHepnbiBaroLnM.

CyLLI,ECTByET TaKKe TO4YKa 3peHud, 4YTO UMMEETCA elle oOfHa bonbluas rpynna Cy6'beKTOB,
ocyuiecTBnAaArWnxX MUCNoJib3oBaHe npoumsseneHnd, - opraHunsauuu, ynpasndwwimne mmMmyLleCTtBeHHbIMU
npaBamMmm aBTOPOB Ha KONMeKTMBHON ocHoBe. [aHHble opraHmn3aumm - goCctaTto4HO HOBOE dBJIE€HME B
ABTOPCKUX MPaBOOTHOLUEHUNAX pOCCVIVICKOFO obuiecTBa, BO3HUKHOBEHME KOTOpPOro HenocpeacrtBeHHbIM
06pasoM CBA3aHO C pa3BUTUEM  PbIHOYHbIX OoTHoweHun. B Hayke Benetvcd 06LUI/IpHaFI n
npooorkuTeribHad nonemMuka no nosody ToOro, cnegyetr JnnM  cHYUTaTb noaobHble opraHmnsauum
Cy6'b€KTaMI/I, KOTOpbIE DENCTBUTENBHO peanu3yroT ncnonb3oBaHne npon3seaeHund, seib B COOTBETCTBUA
CO CrOXUBLLENCS I'IpaKTVIKOI7I OHM BO MHOIOM JIUWb OCYLLEeCTBIAT 060p BOSHana)K,EI,eHI/WI 3a
ncnosrnb3oBaHne npomsse,u,eHMﬂ N ODOBbEKTOB CMEXHbIX npaB, a TakKkKe OpraHn3yrT pacnpenenedHune
BOSHana)K,D,EHI/Iﬂ Mexay aBTopamMmu.

B wntore cnenyet ewe pa3 OTMETUTb, YTO COaBTOPCTBO ABJIAETCA CITOXHbIM NMpaBOBbIM MHCTUTYTOM
aBTOPCKOro npaea, BKo4Yawwnim B ceba kak pa3genbHoe COaBTOPCTBO, TaK W HepasdesibHoe
COaBTOpPCTBO, KOTOpble, B CBOK O4Yepedb, OT/IMYaKTCA MO HECKOJIbKMM paccMaTpuBaeMbiM BbllLlE
acriektam, B TOM 4HuUCIie U B paMKax npaBoOBOro pexuma UCrnosib3oBaHUA rnpoun3seneHusd, co3gaHHOro B
COoaBTOpCTBE. Nomumo aToro, cyulecrteyet 0COOEHHbIN, OTAENbHbIN pexnm TaK Ha3blBaeMoro B
rpa)K,El,aHCKO-I'IpaBOBOVI HayKe CcBOOOAHOrO MCMoNb30BaHMWs npoun3eeaeHnda, a TakKkKe WucCnoJsib3oBaHne
Cﬂy)KEGHOFO npou3seneHnda, Ucnonb3oBaHuWe npousBedeHna  opraHusaumamu,  ynpasndalowmnMm
nMyLleCTBeHHbIMM NpaBaMn aBTOPOB Ha KOJSIIEKTMBHOM OCHOBE.

§ 3. ABTOpCKOE MpaBO COCTaBUTENEWN, NEPEBOAYNKOB,
aBTOPCKOE NpaBo Ha crnyebHble Npon3BeaeHus

B pamkax gaHHOro Bomnpoca CTOMT BblAENUTb elle ABe Gonblune Kateropum cybbekToB aBTOPCKUX
NPaBOOTHOLLEHWU - aBTOPbI NPON3BOAHBLIX NPOU3BEAEHU U cocTaBuTenu. [paxxagaHckui kogekc PO B CT.
1260 pasrpaHMuMBaeT [aHHble [MOHATUA, YyCTaHaBnuBasi, 4YTO K YUCNY aBTOPOB MNPOU3BOOHbLIX
Npou3BeaeHNi OTHOCATCS NEPEBOAYMKN U TakK Ha3blBaeMbl€ aBTOPbl MHbIX MPON3BOAHBLIX MPOU3BEAEHNI.
CocTtaBuTenu xe kak CybbeKkTbl aBTOPCKUX NpaB NpeacTaBnsitoT cobor OTAENbHYI0 KaTeropuio.

HeobxogMMo OTMETUTb OCOBEHHOCTU KaXKOOW U3 yKa3aHHbIX Bbille rpynn CyObeKTOB aBTOPCKOro
npaea.

ABTOPOM NPOV3BOAHOIO MPOU3BEAEHMS, COMMIACHO MHOFOYMCIIEHHBIM TPAaKTOBKAM B Pa3fINYHbIX
Hay4HbIX TpyAdax, SBMSeTcs NnuUo, KOTOPOE CBOUMM TBOPYECKMMW YCUIMSMUW CO34ano npou3BeneHuve,
OCHOBLIBAKOLLIEECS] HA YXXEe CyLLECTBYIOLLEM OpPUTMHANBHOM MPOM3BEAEHNN, B OTHOLUEHUW KOTOPOrO
aBTOPCKME MpaBa UMEKTCH y ApYroro nuua wnum rpynnel nuy. CnegoBaTtenbHO, NOHATUE MPON3BOAHOIO
npousBefeHnss nogpasymeBaeT Takoe NpOu3BEe4EeHMEe, KOTOPOE CO34aHO MNOCPEeACTBOM TBOPYECKMX
ycunum n B Buge nepepaboTtku, JopaboTKM, ynopsagodmMBaHUs Ha OCHOBE YKe CYLLECTBYHOLLIErO.

TepMnH "opurMHanbHOe npou3BegeHue" o3HavyaeT npou3BeaeHue, BO3HUKLLEE MNOCPEeaCcTBOM
TBOPYECKMX YCWUMWIA OOHOro aBTOpa WM aBTOPCKOrO KOJSNEKTVMBA, HA OCHOBE KOTOPOro ObiNo cOo3gaHo
NpOn3BO4HOE NPOV3BELAEHUE.

ABTOpPbI MPOU3BOAHbBIX NMPOU3BEAEHMIA YCIOBHO MOApa3aenstoTca Ha ABe IPynnbl, CPean KOTOPbIX
cTouT 0CcODO0 BbIAENWTE NEPEBOAYNKOB, @ TAKKE aBTOPOB MHbIX MPOM3BOAHbIX NpousseneHuin (obpaboTku,
3KpaHM3aLun, apaHXMpoBKN, NHCLLEHNPOBKM MUK Apyroro nogobHoro nponsseners). Kaxgas us gaHHbIxX
KaTeropun obnagaeT onpefeneHHbIMM aBTOPCKMMW MpaBamMu, KOTOpble, B obLiemM, mMano oTnmyarTcs
Apyr ot gpyra.

MmaBHOM OCODEHHOCTLIO MPaBOBOrO CTaTyCca aBTOPOB MPOM3BOAHbIX NMPOVM3BEAEHUN ABNAETCS TO,
YTO OHW OCYLLECTBMSOT CBOW OpraHuWYHbI OObEM aBTOPCKUX MPaB TOMbKO MPWU YCNoBuUM cobntogeHus
npaB aBTOPOB OPUrMHaNbHbIX NPOU3BEAEHWI, UCNOMNBb30BaHHbIX A8 CO34aHNSA MPON3BOAHbIX.

Opyron BaxHOMW OCODOEHHOCTBbHO aBTOPCKUX MNPaBOOTHOLUEHUN, KacaloLMXCS MNPOU3BOOHbIX
npousBefeHni, ABMSETCS TO, YTO aBTOPCKOE MpaBO MEPEBOAYMKOB U aBTOPOB OPYrMX MPOU3BOAHbLIX
npousBedeHnin He NPenATCTBYET MHbIM NMLUaM OCYLLECTBNATb CBOW NepeBoAbl U NepepaboTkn Tex xe
OpuUrMHanbHbIX NpoussegeHnn (M. 6 ct. 1260 MK P®).

[MepeBog4MKkn U aBTOPbI UHBIX NMPOU3BOLHbIX NPOVM3BEAEHUN B LLIENIOM HE y4acTBYIOT B TBOPYECKOM
npouecce CO34aHusa MNpoM3BEeOEHuNsl, HO B HEKOTOPOW Mepe cnocobCTBYOT ero ontuMmmsauumn -
cBOeoOpa3HOMy MNpPMBEAEHMIO B Hagnexallee COCTOsHMEe, 4TO B pesynbraTe nossonsder nybnuke
BOCNPUHMMATb €ro Kak OKOHYEHHOEe, 3aBeplueHHoe nmMbo aganTMpoBaHHOE ANA  BOCMIpUATUA
npoussegeHve. 3akoHoA4aTeNnbCTBO YCTaHABNUBAET, YTO NEPEBOAYUKM U aBTOPbI MHbIX MPOU3BOAHbLIX OT
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OpUrMHanNbHOro npou3BedeHuin obnagatoT onpeneneHHbIMU OrpaHMYEHHbIMU  aBTOPCKMMK NpaBaMu.
OTnnumTenbHble YepThbl AaHHbIX aBTOPCKNX NpaB oTpaeHbl B K PO.

MMepeBogunk - nWUO, KOTOPOE B CUMY CBOWMX $A3bIKOBbIX MO3HAHWA W ONpeaerieHHON
3aNHTEPECOBAHHOCTUN OCYLLLECTBUIIO NEPEBOL, TOFO USN MHOTO NPOU3BELEHUS.

ABTOpCKMe npaBa nepesoaymka, cornacHo K P®, pacnpocTpaHsatoTCs TOMNbKO Ha CAENaHHbIn UM
nepeBof, HO HUKaK He Ha CoAepXKaTesibHY YacTb CaMoro npousseneHus. 1o MHEHMIO MHOTUX YY€EHbIX, B
ToM unmcrie n B.A. MoHaca, kaxpoe npousBedeHue BKITOYaeT B cebs OBa OCHOBHLIX 3fiEMEHTa -
BHELLIHIOIO N BHYTPEHHIO chopMy. BHYTpeHHAs hopMa xapakTepuayeTcst HanmMynem CHOXKETHOW FIMHUN 1
XyOOXECTBEHHbIX 00pa3oB. BHewHAs 4acTb BblpaXaeTcs B s3bIKOBOW CTPYKType npousseneHus. B
crny4dae nepeBofa onpeaeneHHon nepepaboTke nogBepraeTcs He BHYTPEHHSAS, a Nyb BHELWHAS dopma
nponsseneHnsa. CoOTBETCTBEHHO, rMaBHas Lefb NepeBoaYMnKa - aganTtaumusa opurMHanbHOro marepuana
ana nyonvkn, B OOMbLIMHCTBE He pacnonaralolen 3HaHMAMM A3blka aBTopa OPUIMHANBHOIO
npoussefeHnsi. HecmoTps Ha OCYLLECTBIEHHBIN NepeBod, cam no cedbe nepeBogyuk He npuobpeTaeT
TNINYHBIX HEMMYLLIECTBEHHbBIX MPaB Ha OpUrMHanNbHOE NPOM3BEAEeHMEe, TaK Kak 3a HMM YCTaHaBnMBalOTCA
aBTOPCKME MnpaBa TOMIbKO HAa BHOBb CO3[4aHHbIM nepeBod. Kak yxe oTmevyanocb Bbllle, CO34aHue
nepeeoga TOr0 WM WMHOTO OPMUIMHANBLHOIO MNPOU3BEAEHUsT OTAENbHbIM MEPEBOOYMKOM (rpynnon
nepeBoOYMKOB) He §uWaeT [pyrux MepeBOOYMKOB MNpaBa MepeBoga  TOro Xe  OpPUIMHAIbLHOMO
npoussedeHns. Tak, 4YacTo Ha OOQHO U TO XXe Mpou3BedeHne, a B 0OCODEHHOCTU 3TO KacaeTCsl UMEHUTbIX
3apybexXHbIX aBTOPOB, MOMb3YHOLMXCH OOLEMUPOBOA W3BECTHOCTBI, MOXHO YBUAETb HECKOSBKO
BapMaHTOB NepeBOaOB.

MoMMMO yXe pacCMOTPEHHOIO BbILE MPaBOBOrO MOMOXEHUST MNEpPEeBOAYMKOB, HEOoOXogvMMo
KOCHYTbCH 1 NPaBOBOro MOJSIOXEHUS aBTOPOB MHbIX MPON3BOAHBLIX NMPOU3BELEHUN.

VMcxoas 13 cMbicna 3akoHOoAaTesnbCTBa, aBTOPbl MHbLIX MPOU3BOAHBLIX NMPOU3BEOEHUN - 3TO Takue
aBTOPbl, KOTOPbIE HE OTHOCATCH HM K YMCIy NMEPEBOOYMKOB, HU K Yncny cocTaBuTenen. MNpole rosops,
TaKkvMe aBTOpPbl OCYLLECTBMSIOT MHYI0 NepepaboTKy OpuriMHarbHbIX MPOU3BEAEHWI, KOTOpas, B YaCTHOCTH,
He CBsi3aHa C NMEepeBOAOM MU C COCTaBUTENbCKOM AeATerlbHOCTbi. B kadecTBe npumepa nogobHon
nepepaboTkn Npoun3BegeHNs MOXHO MPUBECTM CO3OaHWE SKpaHW3auMyM TOro UIM MHOTro MPOU3BEAEHNS,
apaHXMpPOBKY NPOU3BeaeHNs My3bIKaribHOro Tuna.

Mpu cos3gaHMn MHOro MPOU3BOAHONO MPOM3BEAEHUSA aBTOP MOfy4YaeT MnpaBa NWWb Ha [aHHOE
npou3BefeHne, HO HMKaK He Ha OpUrMHarnbHOE, Kak, COBCTBEHHO, 1 B Cly4asix C NepeBOAOM.

OpaHONM 13 CyLeCTBEHHBIX YEPT aBTOPCKMX NpaB Ha NMPOU3BOAHbLIE NPOV3BEAEHUSA ABMISAETCH TO, YTO
camo no cebe aBTOpPCKOE NpaBoO Ha NOOOOHbIE OOBLEKTHI, COrNMAacHO hOPMYNMPOBKE, 3aKPEMNSIEHHON B CT.
1270 TK P®, oTHOCWUTCA K 4MCAy WCKIMIOYMTENbHBIX MpPaB Ha WCMONb30BaHME MPOU3BEAEHMS
(vmyLiecTBeHHbIEe npaBa). Takum obpas3om, Ofsi OCyLEeCTBMEHUsA nepesBoda WM MHOW nepepaboTku
npousBedeHnss B Tex Cry4vasx, €cnvm 3TO He OCYLUECTBNSETCS YCUINUSIMM MepBOHAYaribHOro aBTopa
(aBTOpa oOpurMHambHOrO MPOM3BEAEHMS), @ MNPOM3BOAUTCA B pe3ynbTate AesATenbHOCTU ApYroro
nepeBoguvMka wnu nepepaboTyMka, Mexay [ABYMs STUMKM CcyObekTamum HeobXoguMMo  Hanuyme
COOTBETCTBYIOLLEIO A0rOBOpa, KOTOpLIN Bbl OTpaxarn nepegady npasa Ha OCyLLECTBIIEHUE MepeBoda unm
nepepaboTkn OT NepBOHaYanbLHOro aBTopa.

B HayyHOM cpefe BedyTCHA akTMBHbIE CMOPbI HACYET TOro, CTOUT N pacueHMBaTb MapOAUIO Kak
npoussogHoe npomssedeHe. Cama CyLHOCTb Mapoaunm 3akni4vaeTcd B TOM, YTOObl OTpasnTb yxe
CyLLIeCTBYHOLLIEE OpUIMHaNbHOE, M3BECTHoe Mybnuke npov3BegeHne B HEOObIYHOM, YACTO KOMUYECKOMW
mMaHepe. [Mpu 3ToM aBTOpbI Napoaun, pasyMeeTcs, NCMONb3YOT 3fIEMEHTbI OPUTMHArbHbIX MPOU3BEAEHMI
- XYOOXECTBEHHble 00pasbl, CHOXKETHbIE §MHUKM, KOTOpble BMOCNEACTBMU MNpPenarTcs HEKOTOPOW
nepepaboTke. Taknm obpasom, NMapogusi - 3TO HOBOE MPOM3BEAEHME, MO 3aKOHOM >XaHpa BO MHOIOM
OCHOBaHHOE Ha YXe MMEKLEMCH OpWUrMHaNbHOM MPOM3BEAEHUN WIIM HA HECKOMbKMX TakoBbiX. [1o
CyllecTBy, Mapoausi, XOTS W BO3HMKAET B pe3ynbTaTe HEKOTOpoW nepepaboTkM OpUrMHanbHOro
npousBedeHnsi, He OTHOCUTCSA K YMCRy MNPOU3BOOHbIX MPOM3BEOEHUN, Tak Kak npeacraBnseTr cobon
abCcomnTHO HOBOE MNpOM3BEOEHMEe, BKIOYalLWee 3NeMEHTbl OPYrUX MpOou3BedeHuI, B HEKOTOpPOW
CTEneHn BUOOM3MEHEHHbBIX B COOTBETCTBUM C TpeboBaHuaMM xaHpa. Co3aaHne napoamm Ha kakoe-nmbo
OpuUrMHanbHoOe Npou3BefeHne Unu psag TakoBbIX He TPebyeT Hannuusa cornalleHvs O NpPeaoCcTaBneHum
NCKIMIOYUTENBHBIX MpaB aBTOPOM OPWUIMHANbHOIO MPOU3BEAEHMS aBTOPY MNApOA4MM, YTO NUWHWA pa3
noATBEPXKAAET, UTO NApPOAMs He BKITHOYAETCS B YMCIO NPOM3BOAHBLIX MPOM3BEAEHUN.

durypa coctaBuTENs Takke ABMNAETCA HEMarioBaXkHOW, B TOM 4yucne 1M B cdepe m3gaTenbCKoro
6usHeca. [leaTenbHOCTb AAaHHOTO CyObeKTa aBTOPCKMX MpaB HarnpasreHa Ha opMMpoBaHNE COOPHUKOB
N MHbIX COCTaBHbIX NpPon3BeaeHun, B Yicio Kotopbix K PO BkntovaeT aHTonorumn, sHumknoneann, 6asbl
OaHHbIX, atnacel 1 ap. B nocnegHee BpemMs 0COGeHHy0 MOMNYNSPHOCTb CTanu npuobpeTtatb COOPHMKN,
co3gaBaemMble 13 My3blKalbHbIX MPON3BeAEHNIN, KNHOUITbMOB.

TBopyeckas [OeATeNnbHOCTb COCTaBUTENS  OCHOBbIBAeTCs Ha nopbope  onpegerneHHbIX
OpPUIMHAarbHbIX MPOU3BEAEHUIA W pasMELLeHMM KX B HeobxoaMmom Mopsidke B paMkax COOPHUKOB.
dopmupoBaHMe COOPHMKOB OCYLLECTBSETCA MO Pas3NUYHbIM KPUTEPUAM - B 3TOM, CODCTBEHHO, M
3aKIN4aeTCca TBOPYECKMI acrnekT JaHHOro poaa AesaTenbHOCTU. Tak, COOPHUK MOXET COCTOATb M3 psga
nNpousBedeHN pasnuyHbIX aBTOPOB, MNOAODPaHHBIX MO OnpederneHHoOW TemaTuke, >KaHpy, W3
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Nnpou3BeaeHnii OOHOr0 KOHKPETHOrO aBTopa MO0 M3 NpoM3BEOEHWUN, CO30aHHbIX B OMpeaeneHHbIv
NCTOPUYECKUA Nepuog, BPEMEHU, U T.4.

OcobeHHOCTb aBTOPCKOrO MpaBa CcocCTaBUTENsd COOpPHMKA WM MHOTO COCTABHOTO MPOU3BEOEHMS
3aKM4yaeTcs B TOM, YTO €My MpUHaAnexaTt aBTOPCKME MpaBa TOSMbKO Ha OCYLLECTBIIEHHbIE MM Nogoop
UNKn pacnonoxeHme matepuanos (coctaButensbcTBo) (M. 2 cT. 1260 MK P®).

WHbIMK cnoBamun, cocTaBuTenb nNpuobpeTaeT aBTOPCKME MpaBa WCKMOYUTENBHO Ha CO34aHHbIN
CcOOpHKK, T.e. HA cam MopsAoK COOPKM U pacnonoxeHus matepuana. lNpu 3ToM aBTOpCckMe npaBa Ha
cocTaBnsowmne cOOPHUK OpurMHanbHble MNPOU3BEAEHMS COCTaBUTENEM NpuobpeTaTbCsl HE MOryT.
CnepoBaTenbHO, OEATENBLHOCTL COCTABUTENSA HE AOMMKHA HapylwaTtb, YyWEeMMsTb, OrpaHNyYnBaTh npasa
aBTOPOB OPUNMHanbHbIX NPoM3BeaeHni. B CBA3M ¢ 3TMM cocTaBuTeNnb He BNpaBe Kakum-nnbo obpasom
BHOCUTb KOPPEKTUPOBKM B OpUIMHarbHble MPOU3BEAEHWs, TaK Kak 3TO HanpsiMyld KacaeTCsl MUYHbIX
HEVMMYLLLECTBEHHbIX MPaB aBTOPOB.

Cratba 1260 K P® ycraHaBnuBaeT BO3MOXHOCTb BO3HUKHOBEHWSI aBTOPCKMX MpaB aBTOPOB
COCTaBHbIX MPOU3BEAEHMI TOMNBbKO TOrAa, KOrga OHWM HE OrpaHMuYMBalOT M HE YLLEMISAT NpaBa aBTOPOB
OpUrMHanbHbIX NPOU3BEOEHNN.

ABTOp NpoV3BELEHUSA, MOMELLEHHOrO B COOPHUKE UM MHOM COCTaBHOM MPOU3BEOEHWUM, COrNacHo
nonoxennsm [K P®, BnpaBe wucnonb3oBaTb CBOE MNpPOU3BEAEHME HE3aBUCMMO OT COCTaBHOIMO
npousBedeHnsi, ecnn MHOEe He MpedyCMOTPEHO OOroBOPOM MEXAY HMM K co3gaTenem COCTaBHOMO
npou3BeaeHust.

MpaxxgaHckmi kogekc PP Takke ycTaHaBnuBaeT HEKOTOpble MpaBa WM3gaTenel COCTaBHbIX
NPOu3BOAHbIX Npou3BefeHun. B gaHHOM cnyvae pedb MOET O MpaBax u3gatenen pasHoobpasHbix
SHUMKINOMNEAWN, 3SHUMKIOMNEANYECKUX CNOBapen, MNEPUOANYECKMX U MpoAorKalwmuxcs COOPHUKOB
Hay4HbIX TpydOB, raseT, >XypHanoB W Apyrnx nepuoanyeckux usgaHun. WMspatenu TakoBbIX
NpousBedeHN UMEKT MpaBO Ha WCMOMb30BaHUE MNub CaMuxX COOPHMKOB, HO He MMEKT MpaB Ans
NCMOMb30BaHNSA B OTAEMNbHOCTM KOHKPETHBIX COCTaBHbIX 3NIEMEHTOB AaHHbIX COOPHMKOB, TaK Kak npaBa
Ha HMX MpPUHaAnexaT OpurMHanbHbIM, NepBOHaYarbHbIM aBTopam. PasymeeTcd, CTOMT y4uTbiBaTb, YTO
nsgartenb He pacnonaraet HeobxoauMbIM HAabOPOM JIMYHBLIX HEMMYLLECTBEHHbIX MpaB HM Ha COOPHMK,
CHOPMMUPOBAHHBINA COCTABUTENEM, HU HA COCTaBHbIE 3NIEMEHTbI JaHHOro cOOpHMKa, Co3AaHHbIe APYrMU
aBTopamu. Takoe nonoxeHue 3akpenneHo B n. 7 cT. 1260 K PP, cormacHo KOTOpOMY aBTOPbI UMK NHbIE
obrnagaTtenu NCKMHYMTENBHbIX MPaB Ha NPOU3BEAEHWS, BKITIOYEHHBIE B Takne u3gaHusi, COXpPaHsoT 3Tu
npaBa He3aBMCMMO OT MpaBa u3gartens unv ApyrMx Nivy Ha MCNoNb30BaHUE TakuUX U34aHun B LENoMm, 3a
WCKIMIOYEHNEM CIyyaeB, Korda STW UCKMOYMTENbHbIE MpaBa Oblnv nepedaHbl M3gatento unu gpyrum
nuuam nubo nepewnu K usgaTtento unyM ApyruMm nuuam Mo MHbIM OCHOBaHUSAM, MNPEeyCMOTPEHHbLIM
3aKkOHOM. WHbIMM cnoBamu, aBTOpbl MNPOM3BELAEHWUN, BKMOYEHHbIX B  COOPHWMKKW, COXPaHSIOT
NCKIMIOYUTENbHBIE NMPaBa Ha UCMOMNb30BaHNE CBOMX MPOU3BEAEHMIN HE3aBUCUMO OT M34aHWs B LIENTOM, HO
TaKkke MOryT nepefatb CBOM MCKIOYMTENbHbIE MpaBa Ha WCMOMNb30BaHWE AaHHbIX MNPOM3BELEHUN
OPYroMy nuuy, B 4aCTHOCTH, Kak ykasbiBaeTcs B [K PO, nagartento.

Mexgy Tem n cam aBTOp [JaHHOMo COCTABHOIO MPOW3BEAEHMS COXPaHSAET 3a CoOOM HekoTopble
aBTOPCKME MpaBa, Kakne yxe YNOMUHanuch Bbille, U Takke MOXET nepefaBaTb CBOW UCKITHOYUTENbHbIE
npaBa Ha MCMNONb30BaHUE COCTABHOIO Mpou3BeaeHus magartento. lNepenaya UCKMOYUTENbHBIX MpaB Ha
NCMNOMb30BaHNE MPOU3BEAEHMST OCYLLECTBMSIETCA B BMAE 3aKIOYEHUS COOTBETCTBYHOLLErO AOroBopa
Mexgy CcTtopoHamu. Takmm  obpas3oMm, CKagbliBalOTCHd  OOCTATOMHO  CIOXHbIE  FpadkgaHCKue
NMPaBOOTHOLUEHMST MeXZYy PpasnuyHbiMM CyObekTamMu - aBTOPOM OPUIMHAIBHOTMO MPOU3BEOEHNs,
coctaBuTenem cbopHuka u u3gatenem cbopHuka. OfHako [daHHble MPaBOOTHOLIEHUSA OeTarnbHO
yperynvpoBaHbel B npaBoBon 6ase, 4TO MpefoTBpallaeT BO3HMKHOBEHME MeEXAy CTOpPOHaMMu
KOH(PINUKTHBIX CUTYaLU, pa3peLleHme KOTOpbIX HEBO3MOXHO.

B uenom npaBoBOe MOMOXEHWE aBTOPOB KaK MPOWM3BOAHBIX, TaK U COCTaBHbIX MPON3BEAEHWN
ABNSAETCA BECbMa CXOOHbIM, YTO MU 0OYCrOBWMO pa3MeLLeHe COOTBETCTBYIOLLMX HOPM MpaBa B pamKax
opgHon ctatbn K P®. CxooctBO npaBoOBOro MOMOXEHWUS] OBYX PACCMOTPEHHbIX KaTeropum cyObekToB
aBTOPCKOro npaea - aBTOPOB MPOM3BOAHbIX M COCTaBHbIX NPOU3BEOEHUN - MPEXAe BCEro NposiBfsieTcs B
HeCKONbKUX acnektax. Boobuie AgaHHble acnekTbl BO MHOIMOM OTpaXalT He TONbKO OCOOGEHHOCTU
NMpaBOBOro MOMOXEHNUs,, HO U Te HeODXOAMMbIE YCIOBUA, NMPWU BbINOMHEHUN WM COBNIOOEHMM KOTOPbIX
BO3MOXHO BO3HMKHOBEHME aBTOPCKOrO MpaBa Yy MEepeBodYMKOB, aBTOPOB WHbIX MPOU3BOAHbLIX
Npou3BeaeHUN U COCTaBUTESNEN.

Bo-nepBbix, BCE OHW MOMy4alOT CBOM aBTOPCKME MNpaBa M, COOTBETCTBEHHO, BO3MOXHOCTb WX
MCMOMb30BaHMA B Cryyae, ecrnM OHW cobniogalT npaBa aBTOPOB  UCXOAHBLIX MPOU3BEOEHUN.
CnepoBaTenbHO, BaXXHOW OCOGEHHOCTbIO B OaHHOW CBSI3M SBIISIETCS TO, YTO HW MEPEBOAYUKM, HU
COCTaBUTENWN, HW aBTOPbl MHbIX MPOU3BOAHBLIX MPOU3BEAEHWI HE OOIMKHbI CBOMMU OENCTBUAMW KaKUM-
nnbo obpasom orpaHuuMBaTh, YLIEMNATb, a Tem Oonee HapywaTb nNpaBa aBTOPOB MPOW3BEAEHWN,
MCMNOMNb30BaHHbIX A1 CO30aHUst MX MPOWM3BOAHBIX WM COCTaBHbIX Mpou3BedeHun. [aHHoe npaswno,
TOYHEe, YCroBME BO3HMKHOBEHMS aBTOPCKOrO MpaBa Yy pacCMaTpuvBaEeMblX KaTeropui aBTOpPOB
3akpennsetcs B n. 3 ¢cT. 1260 K PO.
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Bo-BTOpbIX, aBTOPCKME MpaBa aBTOPOB NMPOM3BOAHLIX M COCTABHbIX NMPOU3BEOEHNA OXPaHAKTCS Kak
npaBa Ha CaMOCTOSAITENbHbIE OOBLEKTHI aABTOPCKMX MpaB HE3aBMCMMO OT OXpaHbl MpaB aBTOPOB
npou3BefeHnii, Ha KOTOPbIX OCHOBAHO NMPOM3BOAHOE UNN COCTABHOE NpousBeeHve. [JaHHOe NonoXxeHme
OoTpaxaeT 0cobEHHOCTb MPaBOBOrO CTaTyca NepPEBOAYMKOB, aBTOPOB UHBLIX MPOU3BOAHbBIX MPOM3BEAEHUN
N 3akpennseTcsa B HOpMe npaBa, copmynvpoBaHHon B n. 4 cT1. 1260 K P®. Takas ocobeHHOCTb
obycnoBreHa npexae BCEro TeM, YTO 4YacTo NpaBa aBTOPOB MPOM3BOAHLIX U COCTaBHbLIX NMPOV3BELEHUN
npencraBnsoT cobon npaBa Ha OTAENbHbIE OOBEKTLI, KOTOPBIMY, KaK Y)Xe€ rOBOPWUIOCh Bbille, K MPUMEpY,
MOTYT BbICTyNnaTb NepPeBos, KaK s13bIkOBas CTPYKTypa, hopma NpounsBeAeHs1, NepeaHHas NepeBoOgYNKOM
Ha ApYrom si3blKe.

B-TpeTbux, aBTOpckMe MpaBa Ha NepeBog, COOPHWK, WHOE COCTAaBHOE WM NPOM3BOLHOE
npousBefeHne He MpensiTCTBYOT APYrMM nvuamM nepeBoauTb nNnbo nepepabatbiBaTe OpUrMHaNbHoOE
npousBefeHne, a Takke co3gaBaTb CBOM COCTaBHbIE NPOM3BEAEHNsI MyTeEM nogdopa unu pacnonoXeHms
Tex xe MaTepuanoB. [JaHHaa opMynunpoBka cogepxutcs B n. 6 c1. 1260 'K P®. OgHako 3geck cnegyet
coenatb HebornbLIOe MOSICHEHME: NMLUA, KOTOpble MOBTOPHO OCYLLECTBMAIT MNepeBos, nepepaboTky,
COCTaBMTENBCTBO Ha OCHOBE TEX XE& OpPWUrMHamnbHbIX MaTepuarioB, He [OIDKHbl OrpaHU4MBaTb WU
HapyLaTb npaBa ApYrMX aBTOPOB Y>Ke UMELLNXCS MPON3BOAHBIX Y COCTaBHbIX MPON3BEAEHWN.

ABTOpCKME nMpaBa aBTOPOB MPOM3BOAHBIX WM COCTaBHbIX MPOM3BEAEHUN B MOJSTHOM Mepe
npegnonaratoT Kak NMMYHbIE HEMMYLLECTBEHHbIE, TaK M UMYLLLECTBEHHbIE NpaBa.

Ewle ogvH BecbMa CyLLECTBEHHbIN acnekT, pacCMOTPEHME KOTOPOro HeOOXO0AMMO OCYLLECTBUTL B
paMkax JaHHOro BOMpoca, - aBTOPCKME npasa Ha crnyxebHoe nNpousBeaeHmne.

BooOwe B topuanyeckon nutepatype nog CriyXebHbIM MpoM3BedEeHVMEM MOHUMMAETCS Takoe
npousBefeHne, KOTOPOE CO3[aeTCs B Npefernax yCTaHOBIEHHbIX ANs aBTopa TPYAOBbIX 00A3aHHOCTEN.
WHbiMn cnoBamu, cnyxebHoe MpousBedeHMe - 3TO MPOM3BELEHUE HaAyKW, NMTepaTypbl, WUCKYCCTBA,
KoTopoe ObINo co3gaHo B pesynbTaTte TPyAOBOW OesATernbHOCTM aBTopa. COOTBETCTBEHHO, NMPaBOBOE
MonoXeHne aBTOpOB NMOAOOHbLIX 0OBEKTOB aBTOPCKMX NMpaB, TaKMX Kak crnyxebHble npousseneHus, oyoet
UMeTb psig OCODEHHOCTEN M cneumduyecknx 4epT. ABTOPCKME MpaBa Ha CNyxebHble Mpou3BedeHus
HenocpeacTBeHHbIM 06pa3om oTpaxeHbl B K PO.

MpaxxgaHckmi kogekc PO getanbHO perynupyeT NpaBOOTHOLLIEHUS, CKIaabiBaloLMECs MO NoBoay
cnyxebHbIX nNpou3BegeHui, B 4YacTHOCTW, yCTaHaBnuBad, kak B nocriegywouiem OyaeT roBopuTbCH,
crny4auv, B KOTOPbIX UCKIYUTENbHbIE aBTOPCKME NpaBa MpUHaAnexat caMOMy aBTOpy Npov3BedeHUs
Unu xe ero paborogarernto.

OuyeBugHO, 4YTO aBTOpPCKME MpaBa Ha cnyxebHoe npov3BedeHue npegnonaralT JINYHbIE
HEVMYLLLECTBEHHbIE N MMYLLECTBEHHbIE (MCKIOUMTENBHBIE) nNpaBa. CornacHo cT. 1295 K PP nuyHble
HEeMMYLLLECTBEHHbIE MpaBa Ha CrykebHoe Npou3BedeHMEe MNpuHagnexaTr ero cosgaTtento - aBTopy,
KOTOpbIN B CBSA3M C BbIMOMIHEHMEM Chy>XeOHbIX 00s3aHHOCTEN, TPyAOBOW pyHKUMM co3gan LaHHoe
npou3esegeHue.

MmyLiecTBeHHbIE NMpaBa, B YACTHOCTM UCKMOYMTENbHBIE NpaBa Ha cnyxebHoe npousBedeHne, Kak
npaBwro, NpuHaanexar pabotogartento, ecnv Tpy4oBbiM JOrOBOPOM Mexay paboTtogarenem u aBTopom
He NpeaycMOoTpeHo uHoe (cT. 1295 MK PO).

UcknountensHoe npaBo, Kak yXe Oblfio yCTaHOBMEHO B pPacCMOTPEHHbLIX Bbille BOMpocax,
npegcraensieT cobor MpaBO Ha MCMoNb3oBaHue npoussedeHuss. OgHako, HECMOTpPS Ha yKa3aHHoe
MONoXeHne, CTOMT noayepkHyTb, 4To K P® oroBapuBaeTr oTaenbHble crnyvau, MpM KOTOPbIX
NCKIMIOYUTENbHBIE aBTOPCKME MpaBa Ha MCMONb30BaHWE Cry)XKeOHOro npov3BefeHus 3akpennswTcs 3a
CaMnM aBTOPOM.

Cratbsa 1295 K P® ycraHaBnmBaeT, 4To, ecnv paboTogarternb B Te4eHue Tpex NeT co AHSA, korga
cnyxebHoe npounsseaeHne ObINO NPeACTaBEHO B €70 pacrnopsXeHne, He Ha4yHeT UCMONb30BaHUE 3TOro
npousBefeHnsl, He NepeaacT UCKIMIOYNTENBHOE MPaBO Ha HEro Apyromy nmuy UM He coobLwmT aBTopy O
COXpaHeHWM Mpou3BedeHMs B TaWHe, WCKIYUTENbHOE TMpaBO Ha crnyxebHoe npou3BegeHve
npuHaanexvt astopy. [laHHoe npaBuno aensieTcs abcontoTHO HOBLIM B POCCUMCKOM 3aKOHOOATENbCTBE,
TaK KaK OO0 BCTYMMEHUs B 3aKOHHyK cuny yactu vetsepton K PP 3akoH PO "O6 aBTopckoM mnpaBe u
CMEeXHbIX npaBax" He pernameHTMpoBan CcuTyauuio, [MpuM  KOTOPOM BO3MOXHO 3aKpenreHue
WCKMNIOYMTENBHBIX MPaB Ha NCMoNb30oBaHue cny>kebHOoro NponssefeHns 3a camnm aBTOPOM.

Tawkke HemanoBaXHbIM SBMAETCS PaCCMOTPEHUE TakKMX OCOOEHHOCTEN aBTOPCKOrO npaBa Ha
cnyxebHoe npou3BegeHue, Kak npegernbl UCNOMNb30BaHNS AaHHOrO NPOV3BEAEHUSA U MOPSAOOK, @ paBHO
YCINOBMS BbIMNaTbl aBTOPY BO3HArpaxgeHus 3a nogobHoe ncnonb3oBaHue.

BooOlle npaBoBOM pexmMm MCNONb30BaHUSA CryXebHOro npovsBedeHus SBMAsSeTCAd BecbMa
CMNOXHbIM MO CPABHEHMIO C UCMONb30BaHNEM OPYTNX NPOU3BEAEHMI (HEMNOCPEACTBEHHOE MCMONb30BaHNe
aBTOPOM, UCMOMb30BaHNe coaBTopamMmu, cBOH6OAHOE NCMONb30BaHME).

Ecnn B cootBetctBUM ¢ K P® cnyxebHoe npousBegeHne ucnonbdyercd pabortogatenem, TO
AaHHOe wucnonb3oBaHne, 0e3yCrnoBHO, MMeeT CBou onpefdeneHHble pamku. Pabotogartenb Bnpase
OCYLLECTBNSATb MCMOSMb30BaHNE CIY)XEOHOro Npon3BegeHns Nuwb cnocobamm, oByCnoBneHHbIMU Lenbio
cnyxebHoro 3agaHvs, 1 B BbiTEKaOLWMX U3 3agaHusa npegenax. CBbie yCTaHOBMEHHbIX CryXeOHbIMU
0053aHHOCTSIMM U COOTBETCTBEHHO CMELMPUKON TPyAOBOW OEATENbHOCTM MPEAErioB MCNoNb3oBaHne
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ans pabortogartens 3anpewaetcd. OgHako, NMOMMMO 3Toro, paboTtogaTtenb Takke MMeeT MpaBoO Ha
obHapogoBaHMe 4aHHOTO NPOV3BEOEHUS.

Ecnn xe cnyxebHoe npou3BegeHWe WCMOMb3yeTcss HenocpeaCcTBEHHO CaMMM  aBTOPOM, TO
3aKOHOAATENbCTBO HE OrpaHU4YMBaEeT [AHHOE WCMOMb30BaHWE pamMKamMu cyrybo npodecCMOoHanbHOW,
TPyOOBOW OeATenbHOCTU. VIHbIMM - CrioBamMu, [aHHOE WUCMOMb30BaHWE MOXET  OCYLLECTBIATLCS
cnocobamn, He ODYCMOBMEHHLIMU LENblO CRY)XeOHOro 3afaHust, a Takke 3a npegernamu cnyxebHoun
OEeATEeNbHOCTU N KOHKPETHOIO CNy>KeBHOro 3agaHus.

[pyron BaXHbIN acnekT aBTOPCKOro npaBa Ha cnyxebHoe Nnpou3BedeHue - NopsgoK Bbinnathbl
aBTOPY BO3HArpaXKgeHwusl.

BosHarpaxgeHue, kak MpaBuIio, BbINfadvMBaeTCs aBTOPy B Cry4yae WUCMOMb30BaHWUS  €ro
Npou3BegeHnst TEM NULLOM, KOTOPOE AaHHOE MCMONb30BaHUe OCYLLECTBMSAET.

BooOwe camo npaBo Ha BO3HArpaXKgeHWe 3a WUCMOMb30BaHUE Cry)keOHOro npousBeneHus
BO3HWKaeT, ecnn paboTtogaTtens B TeYeHMe TpeX NeT Co AHs, korda cnyxebHoe npon3segeHne nepegaHo
B €ro pacrnopsbkeHne, HadHeT ero doakTnyeckoe Ucnosib3oBaHue nmbo nepenact UCKIIYNTENBHOE NpaBo
apyromy nudy. lNMpuyem 3akoH He oOroBapvBaeT TOro, AOMMKHO NM AaHHOEe nuuOo, Nony4yvBluee OT
paboTtogarensa UCKIOYNTENbHbLIE NpaBa, peanbHO HadaTtb Mcrnonb3oBaHMe. CaM hakT Takon nepegayn
NCKIMIOYNTENbHBIX NpaB ke OyaeT ABNATbCS OCTAaTOYHbIM A1 BbiNNaThl aBTOPY BO3HArpaXKaeHus.

Takke aBTOp NprobpeTaeT NMpaBO Ha BO3HarpaxgeHwe cornacHo n. 2 cr. 1295 MK P® B cniyyae,
korga paboTtogartenb NPUHAN pPeLleHne O COXPaHEHWU CryKeOHOro Npov3BefeHuss B TavHE U MO 3TON
MpVYMHEe He Ha4var UCMoNb30BaHME 3TOrO NMPON3BEAEHUSA B YKa3aHHbIN CPOK.

lMpaBoOTHOLWEHUS, CKNaabiBaOWMeEC N0 MOBOAY Takoro oObekTa aBTOPCKMX MpaB, Kak cryxebHoe
npousBefeHne, pernameHTUpYyITCa rpaXKaaHCKO-NMPaBOBbIMM AOrOBOPaMN MeXAy y4acTHUKaMU OaHHbIX
NMPaBOOTHOLLEHWI, B KOTOPbLIX YCTaHaBMNMBAIOTCA WX MpaBa M 00s3aHHOCTU. B crniyyasix, korga mexay
CTOpOHaMU, B YACTHOCTU MeXAy aBTOPOM U paboTogartenem, BO3HUKAKOT CNopbl MO NOBOAY TEX UMW MHbIX
BOMPOCOB (Hanpumep, Nopsiika UCMONb30BaHWS MPOU3BEAEHMS, BbiMfaTbl BO3HArPaXK4eHUs u T.4.), TO
OHM paspewarTca nmbo cornacHoO MoMoXeHusm porosopa, nmbo B cyde. CBoeobpasHbiMK
Pa3HOBUOHOCTSIMU Cy>XeBHOro Npon3BeaeHNs SBNSATCS:

1) nporpammsbl gns OBM u 6a3bl AaHHbIX, CO34aHHble Mo 3akasy (cT. 1296 K PO);

2) nporpammbl ans OBM un 6a3bl AaHHbIX, CO30aHHbIE NMPU BbIMNOMTHEHMM PaboT Mo 4OroBopy (CT.
1297 TK PO);

3) npousBedeHVs Hayku, nvTepaTypbl U WCKyCCTBa, CO3[aHHble MO TOCYyAapCTBEHHOMY WU
MyHULMNanbHOMY KOHTpakTy (cT. 1298 'K P®).

§ 4. ABTOpckoe Bo3HarpaxzaeHue. lNopsgok onpegenexms pasmepa
BO3HarpaxaeHusi, nopsigoK U CPOKM ero Bbinnathbl

ABTOpCKOE BO3HarpaxgeHwe npeacrtaensetr cobov onpedeneHHylo Bbinnaty B MOMb3y aBTopa
npoussefeHns, 06yCrnoBNEHHYHO NCMONb30BaHMEM OAHHOIO MPON3BEAEHUS OPYTM FMLIOM.

MpaBo Ha BO3HarpaxgeHue He OTHOCUTCA K YMCAY JWYHBIX  HEUMYLLECTBEHHbIX WIK
MUMYLLIECTBEHHbIX aBTOPCKMX MpaB. 3akOHO4AaTENbCTBO HE YCTAHABNMBAaET MPaBO Ha BO3HarpaxgeHue,
O[JHaKO pernaMmeHTUpyeT OTAeNbHbIE Cy4yaun, B COOTBETCTBUN C KOTOPbIMU OHO BO3HUKaeT. Takue criyyam
KacalTCs UCMONb30BaHMS NPOU3BEAEHUS OpYrMMU niuamu (Hanpyumep, Npy UCNosib30BaHUN CNy>eBHOro
npoussefeHns pabotogartenemM y aBTopa BO3HMKAET NpaBoO HA aBTOPCKOE BO3HArpaxkaeHune 3a nogobHoe
ncrnonb3oBaHve, a y pabotogatensi HENOCPEeACTBEHHO BO3HUKAET 00A3aHHOCTb yNnaTuTb aBTopy AaHHOE
BO3HarpaxzaeHue). B rpaxgaHcKo-MpaBOBOM HayKe Crioxwunace Tovka 3peHusi, nopaepvBaemas
MPaKkTUYECKN BCEMU YYEHbIMM, COITacHO KOTOPOW MpaBO Ha aBTOPCKOE BO3HarpaxgeHuwe LOOMKHO
nosBNATbCA Npy ModbIx hopMax n Nbeix cnocobax NCMorb30BaHMS MPON3BEAEHMS.

Takum obpasom, MOXHO caenaTh BbIBOA, YTO MPaBO Ha BO3HarpaxaeHue BO3HWKaEeT B pesyrnbrate
OBYX B3aMMOCBSA3aHHbIX SIBNEHWN:

1) nepegayun, oT4y>KOEHNS OT aBTOPa UCKTIOYUTENBHBIX MPaB Ha MCNOb30BaHUe NpousseneHns (B
OaHHOM Crly4ae OCHOBaHMEM [AJ1 BO3HMKHOBEHUS aBTOPCKOrO MpaBa Ha BO3HArpaXKOeHWe CryXuT
O0roBOp O BO3ME34HON nepefade UCKIMIYUTENBbHBIX MPaB Ha UCMOMb30BaHWe NPOon3BeaeHns);

2) ocyuiecTBneHms hakTM4ecKoro MCNosb30BaHUSA AaHHOrO NPOM3BEaEHNs B OnpedeneHHbIX Lensx
(B aTOM cnyyae OCHOBaHMEM [fsi BO3HMKHOBEHWS aBTOPCKOrO MpaBa Ha Bo3HarpaxgeHvwe Oyaer
ABNATLCHA HEMOCPEACTBEHHO 3akoHoAaTenbHasi 6asa).

Mepepaya nckMOUNTENbBHBIX aBTOPCKMX MPaB Ha MCMOMb30BaHME NPOM3BEOEHNS ABNAETCA OOHON
M3 TNaBHbIX MNPEANOCLIFIOK ANs BO3HMKHOBEHWS Yy aBTopa MpaBa Ha Bo3HarpaxaeHue. [lepepava
MUMYLLIECTBEHHbIX aBTOPCKUX MpaB Ha WCMONb30BaHWE MPOU3BEAEHMSI OCYLLECTBMSETCA C MOMOLLBIO
3aKMOYEHNs TPaXkdaHCKO-NpaBoOBOro AOroBopa MeXAy HENOCPeACTBEHHO CaMuM aBTOPOM WM NULIOM,
KOTOPOMY OH nepefaeT AaHHble npasa. [aHHbI A0roBop CornacHo Hopmam npasa, coctasnsoowmm MK
P®, npeacraBnsercsa B ABYX pasHOBUOHOCTAX: Kak AOrOBOP 06 OTYY>KOEHWM UCKMOYUTENBHOMO npasa u
KaK NIMLEH3VNOHHbIV AOrOBOP.

32



MpaxgaHckni kopgekc PP ycTaHaBnmMBaeT, YTO MO AOroBOpPY 00 OTYYXKOEHUM WCKITHOUYUTENBHOIO
npaBa npuobpeTtatens o004A3yeTcs ynnatuTb MpaBoobnagaTentd nNpPeaycMOTPEHHOE  OOrOBOPOM
BO3HarpaxgeHve, ecrnv JOroBopoM He NpeayCMOTPEHO MHOE.

3aknioveHne JoroBopa O BO3ME3OHOM OTHYXOEHUWM UCKIIOYMTENBHOrO nMpaBa yXe camo no cebe
SIBMSIeTCA OCHOBAHWEM [ANSA BbINfaTbl aBTOPCKOrO BO3HAarpaXageHusl, HOo, KpoMe TOoro, B pamkax
KOHKPETHOro A0roBopa Mexay CTOpOHaMU OroBapyBatoTCsl HEKOTOPbLIE acnekTbl, CBA3aHHbIE C BbINIATON
BO3HarpaxgeHus, B YaCTHOCTU NOPSIAOK TaKOW BbIMMaThbl, CPOKW, pa3Mep BO3HarpaxkaeHus 1 T.4.

YcnoBusi goroBopa Mo 4acTu NpedocTaBNeHUs BO3HArpakaeHust AN aBTopa SBMASATCHA KpanHe
CYLLLECTBEHHbBIMMU.

Cratba 1234 K PO 3akpennser, 4To npyv OTCYTCTBMU B BO3ME3OHOM OOroBOpe 06 OTYYXOEHWM
NCKIMIOYNTENBHOIO NpaBa YCIoBMS O pa3mMepe BO3HarpakaeHus Unv nopsigke ero onpegenexHvst 4oroBop
CUMTaeTCa He3akroyYeHHbIM. Takum obpa3om, CTOMT caenaTb BbiBO4 O TOM, 4YTO 3aKoHOAATelb
MOMHOCTBIO BO3MOXWUS 00S1I3aHHOCTU MO ONPEAENEHN0 YCNOBMI 1 MOPsiAKa ynnaTtbl BO3HArpaXxaeHus Ha
CTOPOHBI.

Kpome TOro, Takas [uCNO3WTUBHOCTL OOyCrnoBreHa elwe M Tem, 4YTo npaBoBad 6asa He
pernaMeHTupyeT nogoOHble YCNoBMS B Crydae WX OTCyTcTBUA B pgoroeope. [lpuyem Takke
HemanoBaXHbIM SIBNSETCA TO, YTO LieHa OOroBopa, T.e. pa3Mep aBTOPCKOro BO3HArpakaeHus, OormkHa
yCTaHaBNMBaTbCA MMEHHO KOHKPETHO B KaXKOOM OTAENbHOM Criyyae, Tak Kak hopMupoBaHME LieHbl MO
HEKOW aHanormm ¢ ApPYrMMM CXOZHbIMWM [OroBopamu B cooTBeTcTBMM € N. 3 cT. 424 [K P® He
JornyckaeTcs.

3aKkoH cogepXuT psg HOPM MpaBa, Lenbio (PyHKUMOHMPOBAHNS KOTOPLIX SBNSieTcs obecnevyeHune
npaB aBTopa, a MMEHHO aBTOPCKOro MpaBa Ha BO3HArpaXk4eHWe Mpu HapyLIeHUW YCrioBWMIA AOroBopa
nony4vaTtenemM UCKITHOYMTENBHbIX MPaB Ha UCMONb30BaHUE MPON3BEAEHMS.

Myukt 5 cr. 1234 TK PO BrknovaeT B cebsa OBa acnekta, Npu KOTOpbIX obecnedvBaeTcs
cBoeobpasHas 3alumMTa aBTOPCKOro npasa Ha BO3HarpaXkgeHue:

1) Npu cyLwlecTBEHHOM HapyLleHun npuobpeTtaTtenem 06A3aHHOCTM BbINNaTUTh NpaBoobnagartento
B YCTa@HOBIIEHHbIN JOrOBOPOM CPOK BO3HAarpaXgeHuwe 3a npuobpeTeHne MCKIIYMTENBHOMO MnpaBa Ha
pesynbTaT WHTENMeKTyanbHOW [OeATenbHOCTM WM Ha CPeACTBO  MHOMBMAYaNM3auun NPeXHUn
npaBoobnagaTtene BrnpaBe TpeboBaTb B cydebOHOM Mopsake nepeBofa Ha cebsi npaB npuobpetartens
UCKIMIOYUTENBHOIO MnpaBa U BO3MELLEHUs] YObITKOB, €CNM UCKIIOYUTENbHOE MpaBO MepeLwsio K ero
npuobpeTaTento;

2) ecnn UCKNIYUTENbHOE MNpaBO He Mepewsio K npuobpeTtatento, TO MpU HapyweHun UM
0053aHHOCTM BbINMIATUTL B YCTAHOBIIEHHBLIN [JOTOBOPOM CPOK BO3HarpaxgeHwe 3a npuobpeTteHve
NCKINIOUNTENBHOMO NpaBa npaBoobriagarternib MOXeT OTka3aTbCsl OT 4OroBopa B O4HOCTOPOHHEM MOpsiaKe
1 notTpeboBaTb BO3MELLEHNS YObITKOB, MPUYMHEHHBIX PACTOPXXEHUEM A0roBopa.

WHbiMM crnoBamu, npvBedeHHble Bbile OOCTOATENbCTBA CRyXaT MOBO4AMM K PacTOPXKEHUIO
gorosopa 06 OTYY>KOEHUM UCKIIOYUTENBHOIO NpaBa B OAHOCTOPOHHEM MOPSAKE.

paxxgaHckm kogekc PO Takke coOepXWMT HOPMbl MpaBa, PerynvpylolimMe OTHOLIEHMS Mo
BO3ME3HOM Nepedaye MCKITIOUMUTENBbHOIO NpaBa Ha MCMOJib30BaHNE NPOU3BeOEeHUs!, CKnaablBatoLLnecs
Ha OCHOBE IMLEH3MOHHOIO AoroBopa. JIMUEH3NOHHbI AOroBop O nepegade npaB Ha UCMONb30OBaHME
Npou3BeaeHNst OrpaHNYMBaeT CTOPOHbI Doree XeCTKMMU pamMKaMu, HEXenu JOoroBop 06 OT4yXAeHWM
nckntountenbHoro npaea. CornacHo K P® nnueH3MOHHBIA OOroBOp 3aKo4aeTcsi Ha onpedeneHHbIn
CPOK, YKa3blBa€MbIii CTOPOHaMM (NMpy OTCYTCTBUM TaKOBOMO LOrOBOP CYUTAETCS 3aKIHOYEHHbIM Ha CPOK,
YCTaHOBMEHHBIA 3aKOHOM), MOMMMO 3TOrO, B AOrOBOPE TOYHO YCTaHaBMNMBAIOTCH Te€ CMocobbl 1 opmbl
NCMNONb30BaHNA MPOU3BEAEHMS, KOTOPbIMM MOXET OfnepupoBaTb npuobpeTaTenb WCKIIOYUTENBHOrO
npaea.

Tak e kak u B criyyae C OOroBOPOM OO OTYYXOEHUWM MCKINKOYMTENBHOIO NpaBa, BO3ME3AHbLIN
NULEH3NOHHBIA [JOTOBOP CYMTAETCH HEe3aKNK4YeHHbIM, €Cnu B HEM OTCYTCTBYHOT YCIOBMSI O pasmMepe
BO3HarpaxgeHus Unmn nopsigke ero onpegerneHus.

MaBHOe e oTnuuMe [ByX YNOMSHYTbIX [OrOBOPOB 3aKnyaeTcss B TOM, 4TO AOroBop 06
OTYYXXOEHMUN UCKITIOYNTENBHOIO NpaBa MMeeT 6eccpodHoe AENCTBME, NMULEH3NOHHBIN JOTOBOP - CPOYHbIN.
OpHako oba 3T goroBopa MpyM TOM YCITOBWM, YTO OHM SABMSIOTCA BO3ME3OHbIMW, HEBO3MOXHbI 6e3
yKa3aHus B HUX MPaBWIl, KacaloLmnxXcs aBTOPCKOrO BO3HArpaXKaeHusl.

Kpome TOro, cnegyer OTMeTUTb, 4YTO BCE [AaHHblE YCMOBUSA, CBA3aHHbIE C aBTOPCKUM
BO3HarpaxgeHvem, yCcTaHaBNMBAKOTCA AUCMO3UTMBHO, T.e. CTOPOHbI pacrnonararoT LUMPOKUM MEePeYHEM
nMpaB MO COMMAacoBaHWMIO BbIFOAHbIX KOHKPETHO ANs HUX OnpederieHHbX ycrnosui. [loatomy
3aKoHOdATENbHO He  pernaMeHTMpYrTCs  Kakas-nmbo  ycTaHOBMEHHas  BENMMYMHA  aBTOPCKOro
BO3HArpakgeHus, CpoK unM nopsaok ero Bbinnatbl. CrnegoBaTenibHO, TFOBOPUTb O  KakOM-Nnbo
onpegeneHHoM 3apaHee AaHHOM pas3Mepe roHopapa He NpeacTaBnsieTcs BO3MOXHbIM.

HeobxogMMo nogyepkHyTb, 4YTO aBTOPCKOE MpaBO Ha MOMyyYeHMe BO3HarpaxgeHus 3a
NCMOMb30BaHWE MPOU3BEAEHMS pErnamMeHTUPYyeTCss He TOMbKO [JOrOBOPHBIMM  OTHOLUEHUSAMW, HO
CYLLIECTBYIOT TaKKe M HEKOTOPbIE MOMEHTbI, NMPY KOTOPbIX NPaBO aBTOpa Ha BO3HarpakgeHne BO3HUKaeT
He u3 [oroBopa, a W3 peanbHbiX (akTUYeCcKn CyLecTBYOWNX OOLWECTBEHHbIX OTHOLIEHUA no
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MCMonNb3oBaHMI0O npousBedeHns. Takume OOLWEeCTBEHHble OTHOLLEHMSA  PEerynupytoTcs  3aKOHOM,
criegoBaTenibHO, M CamMO aBTOPCKOe MpaBO Ha MONyyYeHWe BO3HarpadkO4eHMs BO3HMKaeT Ha OCHOBaHUM
3aKOHa, a He 4oroBopa Mexay CTOPOHaMMu.

B uncne cnyvaeB (OCHOBaHWIA), B KOTOpbIX MOSIBASIETCA NPaBO aBTOpa Ha BO3HArpaxgeHue,
criegyeT NpYMBECTU criegyloLme:

1) pabotogatenb B TeyeHue Tpex feT CO AHA, korga cnyxebHoe mnpousBedeHne O6bino
NpefoCcTaBlieHO B €ro pacrnopsikeHve, Hayan MCNofb3oBaHWe AaHHOro Mpou3BedeHus wnv nepepan
UCKMoYNTENbHBIE MpaBa Ha Hero Apyromy nuuy (n. 2 ct. 1295 MK Po);

2) aBTOp nepegan CBOW MOSTHOMOYMS MO MWCMOMb30BaHWIO MPOM3BEOEHMS chneumanbHbIM
opraHv3aumsaM, ynpasnsaoLLMM UCKITIOYMTENbHLIMW aBTOPCKMMU MpaBaMy Ha KOMMEKTUBHOW OCHOBE;

3) ocywecTtBneHo nybnuyHoe wcnonHeHne nunbo coobuieHne B acmp wunm no kabenio
ayanoBwmayarnbHoro npoussenenns (ct. 1263 MK Po);

4) peanu3yeTca Bocnpou3BegeHne ¢oHorpamMMm U ayauoBM3yanbHOrO MNPOM3BEAEeHUs Wnu
3BYKO3amMWCK UCKIMIOYMTENBHO B NIMYHLIX Liensax (cT. 1245 K PO).

Tenepb cnegyet 6onee nNogpobGHO paccMOTpeTb Kaxaoe M3 yKa3aHHbIX Bbille OCHOBaHWN ANS
BO3HUKHOBEHMWS aBTOPCKOro npaBa Ha BO3HarpaxgeHue.

B nepsom cny4ae npaBo Ha Nony4yeHne BO3HarpaXxKaeHus BO3HWKaeT B pe3yrnbTare NCnofib30BaHUS
pabotogatenem cnyxebHoro npoussegeHud. lpuyem B AaHHOM Cryvyae WMETCS B BUAY WUMEHHO
(hakTnyeckoe UCnonbL3oBaHve v nepegaya npas Ha A4aHHOE MCNOfb30BaHNe TpeTbUM nuuam. 3akoHOM
AeTanbHO perfamMeHTUpyeTca CpoK, B COOTBETCTBMM C KOTOPbIM AOMXHO HayaTbCs MCMNONb30BaHuWe,
4yTObObI @aBTOP NpMobpen NpPaBo Ha BO3HArpaxaeHve.

Btopon cnyvaw, npv KOTOPOM aBTOPCKOE MpaBO BO3HMKAeT M3 TOro, YTO aBToOp nepegaet
MOMTHOMOYMSA MO WCMONb30BaHMIO CreuuanbHbiM OpraHM3auMsM, SBMASETCS BeCbMa CMOPHbIM Cpeau
TeopetukoB. OpraHu3auun, OCyLLeCTBRsAOWMEe yrpaBfeHne KMyLEeCTBEHHbIMU MNpaBamMu aBTOPOB,
AENCTBUTENbHO BbINOMHAT (MYHKUUM MO MOMYYEHUIO M COOTBETCTBEHHO pacnpefeneHuto aBTOPCKUX
BO3HarpaxgeHu, HO CTOUT OTMETMTb, 4YTO camMo no cebe COTPyOHWYECTBO aBTopa C MNOA0GHON
opraHusauven He GygeT BbiCTynaTb B Ka4eCTBE OCHOBAHWS BO3HUKHOBEHMWS NpaBa Ha BO3HarpaxaeHue.
lMpaBo Ha BO3HarpaxgeHue e BO3HUKaeT B pesynbTaTe WCNOMb30BaHUS NPOU3BEAEHUs, Mexay Tem
opraHv3aumm, ynpasnsiolwme MMyLLECTBEHHbIMW NpaBamMy aBTOPOB, CAMOCTOSITENBbHO HE OCYLLECTBNSAIOT
TaKoro MCNonb30BaHUs, a NuLlb ABNATCA CBOeoOpasHbIMM NPeACcTaBMTENAMN aBTOPOB, NOCPEAHMKaMM
Mexay asTopamu M nvuamu, UMeLWUMy NoTPpeBGHOCTb B UCMOMb30BaHWM MX Npou3BeAeHun. Takum
obpa3om, nepegaya aBTOPOM MOSIHOMOYMWA MO WCMONb3OBAHMIO NPOU3BEAEHWUs  CreunarnbHbIM
opraHv3aumsaM, ynpasnsiowuM UCKITHOYNTENbHBIMU aBTOPCKMMU NpaBamMu Ha KOMSEKTUBHOW OCHOBE, He
ABMSETCA NPEeAnoOCbINKON ANs HEenocpeaCTBEHHOr0 BO3HWKHOBEHWS MpaBa Ha BO3HarpaxgeHue, Ho
Henb3s TaKkke W He OTMEeTUTb TOT aKkT, 4YTO [OEeATEeNbHOCTb [AaHHbIX OpraHvM3auuin BO MHOIMOM
cnocobecTByeT hakTUYeCKor peanusauny aBTOPCKOro npasa Ha BO3HarpaxaeHue.

MybnuyHoe wucnonHeHne nmnbo coobueHne B admp wnM MO kabenw ayavMoBM3yasnbHOMo
nponsBefeHUs TaKke SABNSETCA 3aKkoHOoAAaTeNlbHO YCTaHOBMIEHHbIM OCHOBaHWEM ANs BO3HWKHOBEHWS
aBTOPCKOro npaBa Ha BoO3HarpaxaeHwe. [aHHbl criyvyal BO3HUKHOBEHMS MpaBa Ha BO3HarpaxgeHue
nmeeT cBom 0COBEeHHOCTU: cornacHo n. 3 cT. 1263 'K P® npaBo Ha Bo3HarpaxgeHue BO3HUKAET TOSbKO Y
KOMMO3UTOpa, SBMAIOLWErocs aBTOPOM My3blKafibHOrO NPOM3BEAEHNs, KOTOPOe MUCMOMb3yeTcs B pamKax
BCEro ayavoBu3yanbHOro npousBedeHns. Takum o6pasom, 3akoH $BHO nogyepkuBaeT ocoboe
MONOXeHNe KOMMOo3uTopa, y4acTBYHOLLEro B CO34aHWM MY3blKaribHOTO COMPOBOXAEHMSA K KakoMy-nnbo
ayaomoBmusyanbHOMY MPoOM3BEAEHU0 (KMHOMUIbMY, TeNneBU3MOHHOW nepedade u T1.4.). Komnosutop B
AaHHOM Ccfyyae nony4aeT aBTOPCKOE BO3HarpaXgeHue He NpoCTO 3a COo3[aHne My3blkarbHOro
npovsBegeHusl, BO3HMKaloLWee M3 IPaXOaAHCKO-NPaBOBOrO AOroBopa, HO M 3a Kaxagoe nybnuuHoe
NCMONHEeHNe JaHHOro NPoM3BeaeHNs B COCTaBe ayaMoBM3yanbHOro NPOM3BEAEHNS.

HakoHeu, peanu3auusi BOCNpPOW3BEAEHWS ayOuoOBM3yaribHOTO MPOM3BEAEHUS WX 3BYKO3anwcu
NCKITIOYMTENBHO B NMYHbIX Lensax npeacrasnset cobon 0gHO U3 OCHOBaHWIN BO3HWKHOBEHWUSI aBTOPCKOIo
npaBa Ha BO3HarpaxgeHve. AyauoBuayarbHble MPOM3BEOEHUS B HacTosllee BpemMs B CBA3N C
BHEApPEHMEM TEeXHNYECKMX HOBLUECTB B NOBCEAHEBHYIO XM3Hb NPOCTbIX ObbiBaTenen nonyunny donbLuoe
pacnpocTpaHeHue B obLiecTBe, YTO OBYCMOBEHO TaKke X AOCTYMNHOCTbIO.

Mpw pacnpocTpaHeHun ayanoBuayarnbHbIX NPOM3BEAEHNI 1 3ByKO3anncen B 06LLecTBe CNOXHbIM 1
noAgYac HeBbIMONMHWMbLIM NPeACcTaBnsAeTcd cOOp BO3HArPAXKAEHUS Y KaXKOOro W3 MHOAMBUAYaNbHbIX
nonb3oBaTenen AaHHbIX NPOM3BEAEHUI, KOTOPbIE UCTIONbL3YIOT MX B MUYHbIX LEensX.

[MoaTomy 3akoHOOATENbCTBO MOLUMO MO HECKOMbKO MHOMY nyTu. B 4vactHocTn, cT. 1245 K PP
pernaMmeHTMpyeT, 4TO aBTopaM, WCMONHWUTENSM, W3roToBUTENAM OHOTpaMM W ayauoBU3yarbHbIX
npovsBegeHun NpuHaanNexuT NpaBo Ha Bo3HarpaxaeHue 3a cBobogHoe BocnponsseaeHe oHorpaMm u
ayamoBmsyanbHbIX NMPOM3BEAEHUN UCKIYUTENBHO B FIMYHbIX Lensdx. Takoe BO3HarpaxgeHue vmeet
KOMMEHCAUMOHHbIN XapakTep W BbinnayMBaeTca npasoobnagatensam 3a CcyeT CpeacTts, KOTopble
noanexar ynnate W3rotoBUTENAMU W umnopTepamu obopyaoBaHUA W maTepuanbHbIX HOCUTENEWN,
ncnonb3yemblX Ans Takoro BocnpoussedeHus. Takum obpasom, 06A3aHHOCTb MO Bbinfate aBTOPCKOro
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BO3HarpaxgeHma JOoXUTCA Ha ninednm He MnpocToro I'IOTpEGVITeﬂﬂ, nonb30BaTesid, a npon3BoaUTENA
MaTtepuanbHbIX HocuTenen, nocpencTBOM KOTOPbLIX OCYLLECTBIIAETCA pacnpoCcTpaHeHne npon3segeHuns.

rlpI/IMeHI/ITeJ'IbHO K un3garternibCKomy nAesny aBTOpPCKOE npaBO Ha BO3HarpaxgeHue 4alle BCero
BO3HUKaET B pe3dylnbTaTe 3akro4YeHnd orosopa mMmexany temMm Uinn MHbiM aBTOPOM U U3gatesibCTBOM, MO
KOTOPOMY aBTOp 0693yeTCFI nepenaTtb npaBa Ha WCMNOJ1Ib30OBaHME MNpoun3BeaeHns. WHbIMK crioBamun, B
nsgaTenbckom OmsHece OOHO M3 MaBHbIX U NPaKTN4eCKNn €4NHCTBEHHbIX OCHOBaHU BO3HUKHOBEHUS
ABTOPCKOro npaea Ha BO3HarpaxgeHue - JoroBopHoe OCHOBaHUE. OpHako Takke cnenyet BblOelnnTb U
OCO6y+O ponb B paMKax wun3gaTtesibCKoro pgerna HpaBOOTHOUJeHMVI, BO3HMKaWLWMX Mo noBoay
Mcnosnb3oBaHUA cny>+<e6Horo npon3seneHus. B uspaTtenbckom gerne, B 0COOEHHOM CTeNeHM 3TO KacaeTcs
C(bepbl XYPHarnCTukuy, WNPOKO pacrnpoCTpaHEHO ucnorb3oBaHUEe MMEHHO CJ'Iy>K€6HOFO npon3BegeHnd.
Takum 06pa30M, OOHO U3 BHEOONOBOPHbIX OCHOBaHWn BO3HWKHOBEHUS ABTOPCKOro npaBa Ha
BO3HarpaxgexHme npumMmeHunTesibHO MMEHHO K n3gaTenbCKon ccbepe - ncnornb3oBaHne pa60Top,aTeneM
CJ'Iy)K€6HOFO npoun3seaeHuA.

§ 5. BsavmooTHOLWEHNA MexXay aBTOPOM W UHBIMW NLAMM,
CKnagpblBatoLLecs no NoBoAy CO3AaHUst U UCMONb30BaHUS
npousseneHus. NagaTenbCckuin NMLEH3NOHHbI [OroBop.
[oroBop aBTOpPCKOro 3akasa

B pamkax pgaHHOro BoMpoca HeobxoouMbIM —MNpPeacTaBnsieTCd  pacCMOTPeTb  CTPYKTYpYy
B3aMMOOTHOLLEHNIA MEXAY Pas3nUYHbIMK CyObekTaMm aBTOPCKOro npasa.

Cpenm Takmx cybbeKkToB, HECOMHEHHO, CreayeT BblAenaTb CaMoro aBTopa Npou3BeaeHnst, a Takke
TEX I1LU, C KOTOPbIMW B3aMMOLEWCTBYET aBTOpP B CBSAI3M C CO30AHWEM WM MCMOMb30BaHWEM
npousBedeHnsi, B TOM YMCNE€ W TeX Jivl, B OTHOLIEHMM KOTOPbIX OCYLLECTBMASIETCA MNepexon
NCKIMIOYNTENBHOIO aBTOPCKOro npaea. B pamkax usgatenbCkon OeATenbHOCTM, yuuTbiBasi cneumdguky
AaHHoW cdhepbl, cpeamn Takmx nuy, HeobxogMmo 0cobo BbIAENUTL U3gaTens n 3akas4uvka.

WspgaTtenb gABnsieTcss ogHMM M3 CyOBEKTOB, KOTOPbIA B COOTBETCTBMM C 3aKOHOM U JOrOBOPOM
NpUHMMaeT Ha cebs 06a3aHHOCTb U3aaTb NPOU3BEAEHME, Ha4YaTb M OCYLLECTBIISATb €r0 UCMOMb30BaHNE.
Nspatenb - BaxHeWwun CyObEKT B pamMkax aBTOPCKOrO NpaBa, Tak Kak MMEHHO OH Oepetca 3a
N34aTenbCKyld OEeATeNnbHOCTb B OTHOLIEHUWM TOMO WM MHOMO MNPOM3BELAEHUS, OCYLLECTBISIET €ro
nybnukauuio, TupaxnpoBaHue. Kak npaBurno, nagarternb - 3To lopuanyeckoe nuuo (pupma, opraHnsaums),
KoTopoe MoXeT ObiTb pasHbIM MO OpraHuM3auunoHHO-NpaBoBo dopme. B coBpemeHHonm Poccun
ngartenbckass OedTenbHOCTb MonyyaeT Bce 0Oonee  WMPOKOoe  pacnpoCcTpaHeHue, MOCTOSIHHO
yBenM4MBaeTcs yucno HEe3aBUCUMBbIX KOMMEPYECKMX n3naTenbCTB, yTOo obycnoBneHo
YBENUYMBAKLUMNCA TEMMNAMM IKOHOMWUYECKOTO pPa3BUTUS], PbIHOYHBIX OTHOLUEHWIW, AONA  KOTOPbIX
XapaKkTepPHbIMM  SABMISAOTCSA  3aKOHbl  PbIHKA, MHOXECTBEHHOCTb CyOBEKTOB,  OCYLLECTBASHOLLNX
XO3ANCTBEHHYI0 [OEATENbHOCTb, MHOroobpasme ¢opm CcoBCTBEHHOCTU. PeanbHble OTHOLIEHUS,
CKIagblBaloLLMECH MEXOY U3AaTeNbCTBOM M aBTOPOM NPOV3BEAEHUSA, PEMYIIUPYIOTCS AOrOBOPOM, T.€. Ha
YCIOBMSAX OUCNO3UTUBHOCTMU.

paxpaHckmn kogekc PP BbigenseTr oTAenbHbIA OOroBOP, KOTOPbIA perynupyeTr OTHOLUEHMS
aBTOPOB W M30aTeNnbCTB - JULUEH3WOHHBIN m3gaTtensckun pgorosop (cT. 1287 K P®), ocHoBHblE
MONOXeHns1 KoToporo ByayT paccmoTpeHbl Gonee nogpobHbiM 06pasom no3gHee. B uenom gaHHbIN
OOroBOp He BCSKUM pa3 MOXET TOYHO perfaMeHTMpoBaTb OTAENbHbIE HIOAHCbI, acrnekTbl B
NMPaBOOTHOLUEHMSX, MO3TOMY B Clyyasix OTCYTCTBMSI B [OTOBOPE HEKOTOPbIX MOMOXEHUA OTHOLLEHMUS
Mexagy cybbekTamu, 3akniounBLUMMK €ro, perynmpyrTcs NOCPeACTBOM rPaX4aHCKOro 3akoHa.

3akasuunk gBnsieTcsl CyObeKTOM aBTOPCKUX NMPaBOOTHOLLEHWI, KOTOPBIN OCYLLECTBMSAET 3aka3 ToMy
WM MHOMY aBTOPY Ha co3fdaHMe MPOU3BEAEHMS B COOTBETCTBUM C YCITOBMSIMU, YCTAHOBIEHHLIMU B
AoroBope.

3akasumk TpebyeT OT aBTopa CO34aHMs HOBOro MPOM3BELEHUS UITN OCYLLECTBIEHMS NepepaboTku
npousseneHns (Co3gaHusa akpaHu3auumu, nepesoda M T.4.) NPV YCNOBUKM, YTO aBTOp OTBEYaeT psgy
TpeboBaHMn, KpuTEepMeB, Heobxooumbix Onis 3akadumka. K npumepy, aBTOp [OSMkeH pacnonaratb
onpefeneHHbIM YpOBHEM 3HaHWA B TOW WM WHOW OTpacnyn AN HanucaHus npov3BeneHusi, UMETb
onpegeneHHoe obpasoBaHMe, HaBblkM KakoM-Nnbo aesaTenbHOCTU, obnagaTb BO3MOXHOCTBIO U3MOXUTb
mMatepuan B TeX WU WHbIX CTUIIMCTUYECKMX acnektax peun u T1.4. OTHOWeEHWss Mexgy aBTopoM U
3aKas34yMKOM CKnagblBaldTCA Ha OCHOBaHWM [OroBOopa aBTOPCKOTO 3aka3a, MOJIOKEHUS O KOTOPOM
cogepatcs COOTBETCTBEHHO B CT. CT. 1288, 1289, 1290 n 1291 K PO.

Kak n B cnyyae € wusgatenbCKMM JIMUEH3VMOHHbIM OOrOBOPOM, [OrOBOP aBTOPCKOrO 3akasa
perynupyeT OTHOLLIEHUSA CyOBbEKTOB Ha YCNOBMSAX AUCNO3MTUBHOCTM, YTO, K CITOBY, CBOMCTBEHHO ANS BCEN
OoTpacnu rpaxgaHCcKMx MpaBoOOTHOWEHUN. B cutyaumm, korga cybbekTbl HE MOryT HaWTKM KOHCEHCYC B
COOTBETCTBMU C MOMOXEHUSIMW 4OrOBOpa MIM KOrga AOroBOPOM HE YperynvpoBaHbl OTAENbHbIE acneKTbl
OTHOLLEHMN CyOBHEKTOB, B AEVCTBME BCTYNAKOT 3aKOHO4ATENbHbIE HOPMBI.

JTiobon pgoroBop, Oyab TO M3OATENBCKUA JIMUEH3MOHHBLI OOMOBOP WU Xe AOroBOpP aBTOPCKOro
3aKkasa, COCTaBNSETCS C y4EeTOM NPEeAnMCcaHnii 3akoHa.
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CTouT Tarke NOAYEPKHYTb U TOT haKT, YTO M3daTenb U 3aKasdnk MOryT NPeacTaBnAaTb cobon ogHO
N TO e NULO, C KOTOPbIM aBTOP BCTYMNaeT B NPABOOTHOLLEHNS.

Ewe ogHMM cybbeKkToM, HECOMHEHHO, WrpalolMM 3HAYUTENbHYIO pPOfb B M3OaTeNnbCKOM Aere,
aenseTca pegakumsi. OgHako pedakuMsi He MMEET CTOMb  BaXHOro MOJIOXKEHMSl, Kacarowerocst
NPaBOOTHOLLUEHU C aBTOPOM.

[naBHble YHKUMW pedakumm - pedakTUpOBaHWE, KOPPEKTUPOBKA, MPOBEpKa, BbIABIEHME
HETOYHOCTEN, MOrpeLlHOCTEN B aBTOPCKOM MNPOWM3BEAEHMM B LENsX agantaumMm ero Ans LWMpoKon
nyonuki. B 3akoHogaTenbCTBE HEe CyLeCTByeT YEeTKO BbIPaXEHHbIX HOpPM MpaBa, KoTopble Obl
pernaMeHTUpoBanu OeATenbHOCTb pedakuum, HO, UCXOOs U3 CaMOW CYLLHOCTWU FpaXKO4aHCKOro 3akoHa,
pedakumMsi He pacrnonaraet LMPOKUM TMepeyHeM MpaB Mpu  OCYLLECTBIEHUN CBOUX (OYHKUMA.
PepaktnpoBaHne He OOMKHO KakMM-NMbo oOpasom mMckaxkaTb NepBOHaYanbHbIA CMbICHT NPOU3BEAEHUS,
KOpPPEKTUPOBaTb OTAErNbHbIE 00pa3sbl B NMPOU3BEAEHNMN, CYyLLECTBEHHbIM 00pPa3oM M3MEHHATb CTUIUCTUKY
peun. [eatenbHOCTb pegakumu, Kak npaBuiio, OpraHM3yeTcsl Ha OCHOBE 3aKmio4aemoro ¢ Hel 40orosopa,
BTOPOW CTOPOHOW KOTOPOro B OONbLUMHCTBE Cry4aeB BbICTyMaeT 3aka3yuk. Takum obpasom, pepakums
BbIMOMHSAET Cyrybo TeXHMYeckme pyHKUUM, TEM CaMbiM HE KacasiCb CaMuX NMPaBOOTHOLLUEHUA OCHOBHbIX
CcyObeKToB (3akasuvka u aBTopa, nsgarens n astopa).

Opyron cyOGbekT, Takke UrparoLlui HEMaroBaXKHYI0 pofib B M3gaTenbCkom gene, - Tunorpadus,
BbIMOMHAIOWAA (YHKUMM MO  W3rOTOBMEHUIO 3K3EMMIISIPOB -  TUPAKUPOBAHMIO  MPOM3BEOEHNS.
[earenbHoCTb TUNorpacdmnn OCHOBLIBAETCS Ha 3aKMOYEHHOM OOrOBOPE C U34ATENbCTBOM.

Tenepb HeobxoaMmbIM NpeacTaBnsieTcst bonee nogpobHoe, AeTanbHOE PaCCMOTPEHNE OTAENbHbIX
0COBEHHOCTEN ABYX BbILLEYNOMSHYTBIX JOTOBOPOB (M34aTeNbCKOro SIMLEH3MOHHOIo 4OroBopa, Oorosopa
aBTOPCKOro 3akasa), YTo, MOMUMO NPOYEro, JaeT cBOe0OpasHy0 BO3MOXHOCTb AeTallbHEE PAaCCMOTPETb
NpMpPOAY OTHOLLUEHUA MeXOy aBTOPOM, 3aKa34MKOM M ugarternem.

ABTOPCKUI JOrOBOP, MO MHEHMIO MHOTMX YY€HbIX, MpeacTaBnsieT cobon BONEBOW akT, OCHOBaHHbIN
Ha B3aMMHOM COrMnalleHMU CTOPOH, HarpaBIiEHHbI HA BO3HWKHOBEHME, U3MEHEHME UIM MpeKpalleHne
OPUANYECKNX OTHOLLEHUN <26>.

<26> CoBeTckoe rpaxpgaHckoe npaso. Y. 1. Kues, 1977; NaB3e ®.N. ObsisaTenbCTBEHHOE MpPaBo.
MuHck: BI'Y, 1968; Onrenanxt B.A. Bonsa 1 BonensbasneHue. dywan6e, 1983.

BooOwe B HayyHOW nwuTepaTtype cyulectByeT O60NbLIOE KONMMYECTBO MHEHUA MO MNOBOAY
knaccudmkaumm astopckmx gorosopo. K npumepy, A.lN. CepreeB nomnaraet, 4To aBTOpPCKME OrOBOpbI
npexae BCEero AenaTcd Ha rpynnbl B 3aBMCMMOCTU OT BuAa MpPOU3BEAEHMI, NO MOBOAY KOTOPbIX OHU
3aKnyalTes, WM npegnaraeT BblAeNndATb, B 4YaCTHOCTM, aBTOPCKUME [OTOBOPbl Ha co3gaHve u
MCMOMb30BaHWE NUTEPATypHbIX, My3blKallbHbIX, ayAWOBU3yallbHbIX, APXUTEKTYPHbIX W  OPYyrux
npounsseaeHun <27>.

<27> CepreeB A.ll., Toncton tO.K., EnnceeB N.B. KommeHTapuii k paxkxgaHckomy kogekcy PO.
YacTtb TpeTbs / Moa pea. A.I. Cepreeea. M., 2001.

B coBpemeHHOCTU ropasgo 6oree 0ObEKTUBHOW BUAUTCSA KraccuduKkaumsa aBTOPCKUX OOrOBOPOB,
KoTopasl, Kak 3TO HM napagokcarnbHo, Obina npousBedeHa elle B coBeTckoe Bpemsi. B vacTtHocth, K
PCOCP 1964 r. npoBogoun HEKOTOpOe pasrpaHn4YeHne BCEX aBTOPCKMX [AOrOBOPOB MO KPUTEPUIO
FOTOBHOCTWU Mpou3BedeHus. OpyrMMn crioBamu, BCe [OrOBOpbI, Oyayyn pasgeneHHbIMM Ha LOroBopbl
3aKa3a M [OroBOpbl Ha FOTOBOE MPOM3BEAEHME, 3aKMYanncb B OTHOLWIEHUM NUBO yxXe CO3daHHbIX
npounssegeHnin, Mbdo NponsBegeHNn, cCo3gaHne KOTOPbIX NNaHNPOBaNoch B AarbHENLIEM.

HaHHasa knaccudmkauus BnosHe NpMMeHNMa n B paMkax COBPEMEHHOIO rpaXKaaHCKoro npaea.

Takum obpasom, K [JOroBopaM Ha rOTOBble Mpou3BedeHus (T.e. JOroBopam MO MnoBoay
MCMNOMNb30BaHNsS FOTOBbIX MPOW3BEAEHUN) CTOUT OTHOCMTbH AOrOBOP 06 OTYYXAEHMU UCKIIOYUTENBHOMO
npaeBa Ha NPou3BedeHMe, a Takke JIMLEH3MOHHbBIA LOroBOp O MPeAoCTaBfieHWMM NpaBa UCMONb30BaHUS
Npou3BeaEeHNsT 1 BCE €ro pasHOBUOHOCTU, BKIOYAs M3OaTenbCKui NIMLEH3MOHHBIN JoroBop (CT. cT. 1286,
1287 T'K PO).

B rpynny goroBopoB 3aka3a Mo aHanorMm ¢ COBETCKOM Krnaccudukaumen BKNYaeTcs npsiMo
NMOVMMEHOBAHHBIN B 3aKOHE J4OroBOp aBTOPCKOro 3akasa (cT. 1288 K P®).

[oBops 00 u3gaTenbCKOM JMLEH3MOHHOM OOroBope, HEOOXOAMMO OTMETUTb, YTO OH SIBMSieTCS
OOHOM 13 crneumdudecKknx pasHOBMOHOCTEN IMUEH3MOHHOIO [OO0roBopa O NpegocTaBNeHun npaea
MCMonb30BaHUsa npousBeaeHnsi. M3gatenbCkuini NMUMUEH3NOHHBLIM  JOroBop, paHee 0003HaYeHHbI B
3aKoHOAATENbCTBE Kak mM3gaTenbCKuMiA [OroBoOp, TOSKOBArCs COBETCKMMM HPUCTaMM HEOLHO3HA4HO.
CywHOCTb OaHHOro [OoroBopa cBoAwufnacb TO K YCTYMKe npaBa WCMOMb30BaHWS MNpoOu3BedeHus, TO K
nepeycrynke, TO K OTYY>XOEHWNIO OT aBTopa NMpaBa MCMoNnb3oBaHus. Bnpodem, pasnvumsa B TEpMUHONOMMN
B AAHHOM Crlyyae TPyAHO CYMTaThb CyLLECTBEHHbLIMM.
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CoBpeMeHHOEe rpaxgaHckoe MpaBo B LIeNOM UCKITHUNUIO BCAKYH BO3MOXHOCTb ANsl BO3HUKHOBEHWS
Hay4HOW MOSIEMMKM MO MOBOAY NMPUPOAbl U3AATENbCKOro AOroBopa, OTHECS €ro K YMCNY JULEH3MOHHbLIX
[ OroBOPOB.

Mo nuueH3noHHOMY LOroBOPY OAHAa CTOPOHA - aBTOP MMM UHOW NpaBoobriagaTenb Npou3BeaeHns
(MvueHsnap) - npegoctaBnsdeT nNubo obA3yeTcs NPeaoCTaBUTb APYroM CTOPOHE (NUuEeH3naTty) npasBo
MCMomnb30BaHNst 3Toro npoussegeHus (cT. 1286 MK P®). [aHHoe oOuiee MNONoXeHwe, oTpaxaiollee
CYLLLHOCTb [A0OroBOpa, OTHOCUTCH KO BCEM JIMLEH3MOHHbLIM 4OroBOpamM, B TOM YUCIIE M K U34aTeNnibCKoMy
nuuUeH3anoHHomy poroBopy. OpHako cam no cebe M3gaTenbCKUA MULEH3VMOHHBIM JOTOBOP MMeeT
HekoTopble 0coOble YepTbl. B yacTHOCTM, CyLWHOCTb AaHHOrO [OroBopa COCTOMT B TOM, YTO aBTOp
npou3BefeHns nepegaeT CBOU NpaBa Ha MCNOMb30BaHNE NPOU3BEAEHMS U3gaTento, KOTopbin 06A3yeTcs
n3gaTtb JaHHOe Mpou3BedeHue (HadyaTb ero Ucnonb3oBaHue). VIHbiMn crioBamu, aBTOp NpeaocTaBnseT
n3gaTenbCTBy TakvMe MOMTHOMOYMS, KaK BOCMPOU3BEOEHME MPOM3BELEHUs), pPacnpoCTpaHeHue ero
9K3EeMMNSAPOB, UMMOPT M MHOE, a M3OAaTenbCTBO, B CBOK O4Yepedb, peanuayeT AaHHble MOSTHOMOYMS.
UTak, Tenepb HEOOXOAMMO KOCHYTbLCH OCHOBHBIX 3MIEMEHTOB M34aTENbCKOro NMULEH3MOHHOIo 4OroBopa -
npeamMeTa AoroBopa, CTOPOH, CPOKa AENCTBUS OOroBopa, oOpMbl, a TakKe TakMX BaXKHbIX aCMeKToB, Kak
copepxaHvue JoroBopa U OTBETCTBEHHOCTb MO AOroBOpPY.

B Hayke cyLlecTByOT HEOQHO3HAYHbIE B3IMNAAbl HA NPeAMET rpaX4aHCKo-NpaBoOBOro 4OroBopa, HO
OONbLUMHCTBO UCCeAoBaTeNen CKITOHSITCA K MHEHMIO, YTO MpeaMeT JoroBopa - TO, B pe3ynbTaTte Yero
CKNnagbIBalOTCs NPaBOOTHOLWEHUs. Mcxoga u3 TakonW obuier TpakTOBKW, MOXHO YCTaHOBUTb, YTO
npeamMeToM WM3OaTeNnbCKoro JMLEH3MOHHOTO [OO0roBopa SIBNSIETCA CcaMO MpOu3BeAEHME, CO34aHHOe
aBTOPOM MOCPEACTBOM €ro TBOpYECKMX ycunui. MNMpegnonaraercd, YTO NPON3BEAEHME - MHOUBMAYANbHO
onpegeneHHasi Bellb, OOBbEKT aBTOPCKOro npaea, MO3TOMY YyKaszaHue npeameTa B pamKax Aorosopa
ABNSAETCA BeCbMa CyLleCcTBeHHbIM ycnoBuem. Ctatea 1235 K PO 3akpennser, 4TO JIMUEH3UOHHbLIV
JoroBop obsa3atenbHO OOMKEH nMpedycMaTtpvBatbh NpeameT AOoroBopa NMyTeM yKa3aHus Ha pesynbrat
WHTENNeKTyanbHOW  OEesATeNbHOCTM WMIM  Ha  CPeAcTBO  MHAMBMAyanu3auuu, TMpaBO  KOTOPbIX
npencraBnsieTcs Mo AOroBoOpy, C YKasaHMEM B COOTBETCTBYIOLUMX Cryvasx HOMepa M gaTbl Bblgayu
OOKyMeHTa, yOOCTOBEPSIIOLLIEro UCKITYMTENBHOE MPaBO Ha TaKoW pe3ynbTaTt Uiv Ha Takoe CPeacTBo.

UT0 Xe KacaeTcsi CTOPOH paccMaTpuUBaeMoro 4oroBopa, To 34eCb 3aKOH 3aKkpennsieT ABe CTOPOHbI:
nuueHsnap (aBTop, nepefawolMi MpaBo) W nuueHsmaT (M3gaTenbcTBO, Mofyvalwlee npaeBo Ha
ncnonb3oBaHne npousseneHnsi). Oba3aTenbHbIM YCITOBMEM 3aKOHHOCTU OOroBopa SBMASETCA TO, YTO OH
COLEPXKUT yKa3aHus Ha CTOPOHbI, CBEAEHUS O HUX.

Cpok B JaHHOM 0OroBOpe NpeAcTaBnseTcs B ABYX B3aMMOCBSA3aHHbIX acnekTax:

1) cpok Hayana ucnosib30BaHWs NPON3BEAEHMS NNLIEH3NATOM;

2) Cpok camoro 4orosopa, T.€. Nepuog BpEMEHMW, B TEYEHNE KOTOPOro AaHHbIN JOroBOp AENCTBYET.

Cpok gencTBvMa [OroBopa YCTaHaBIIMBAETCA MHOMBMAYANbHO B KaXKOOM KOHKPETHOM cry4ae,
pocturaetca cornacnem ctopoH. Cratbss 1235 K PO, 3akpennsawowas obuwume MonoxeHus o
NULEH3NOHHOM [OrOBOpE, YKasblBA€T Ha TO, YTO CPOK, Ha KOTOPbIA 3aKM4aeTCs MULEH3NOHHBIN
OOroBOp, HEe MOXEeT TMpeBblllaTb CPOK [AEWCTBMS  MCKIIOYMTENBHOTO MpaBa Ha pesynbrart
WHTENNEKTyanbHOW OEeATEeNbHOCTU WM Ha CPeacTBO mHavBuayanusauun. Ecnn xe cpok genctsus
gorosopa BoobLle He onpefeneH, AeWCTBYET 3aKOHOAATESbHO 3aKpenyieHHOe NpaBuio, MO KOTOPOMY
OaHHbIA OroBOP CHUTAETCS 3aKIMHOYEHHBIM Ha NATh fieT (n. 4 c1. 1235 TK PO).

M3paTtenbCKkMM NUUEH3VWOHHbIA  [OroBOp MMEET CBOK crneumduky, KoTopas, B 4acCTHOCTMH,
OTpaxaeTcd U B TOM, YTO B paMKax AAHHOrO AOroBOpa BaXHbIM SIBMSETCA YKa3aHMe CpoKa He MpoCTo
OEenCcTBMsSt AOroBOpa, HO 1 CpoKa Havarna MCnosib30BaHUs.

Cratba 1287 'K P® yctaHaBnuBaeT, 4TO B Cry4ae OTCYTCTBUSA B JOrOBOpPE KOHKPETHOro Cpoka
Havana Mcrorib3oBaHNA NPON3BEeAEHMST Takoe MCMONb30BaHWE OOMMKHO ObiTb HA4YaTO B CPOK, OObIYHbLIN
ON9 OAaHHOrO BMAa npouwsBefeHur u cnocoba mx mcnonb3oBaHus. [aHHas hopMynupoBKa siBNSETCA
KpanHe HEeOOHO3HA4YHOW, Bedb 3aKOHOAATENbCTBO He JaeT TOYHbIX OnpedeneHni Toro, YTo xe cnegyet
NoHMMaTb NoA OObIYHLIM CPOKOM A5t AAHHOIO Buaa NpomnsBeneHun n cnocoba mx mucnonb3oBaHus. Cpok
WCMNOSMHEHNs JOrOBOpPa, Kak M CPOK Hayana ncrnonb30BaHWs NPov3BeAeHUs (CPOK U3gaHusd), He ABMASTCH
CYLLIECTBEHHbIM YCITOBMEM [OroBopa.

dopma n3gaTenbCcKoro JIMUEH3MOHHOMO AOroBopa NMUCbMEHHAs, O4HAKO 3aKOH He yKasbiBaeT B
TOYHOCTW ornpeaeneHHon opmbl OOroBopa, OCTaBNsAA AaHHOE MpaBo 3a cTopoHamu. CTOPOHbI Xe Mo
cBoeMy COBCTBEHHOMY >KEraHuo MOTyT MCMONb30oBaTh Oonee noaxoswlyo ans Hux cdopmy, npy Tom
€[VHCTBEHHOM YCIOBMW, YTO OHa OydeT MMCbMEHHOW W MONOXEHWs OaHHOro JorosBopa He OyayT
NPOTMBOPEYMTb 3aKOHOOATENbHbIM HopMam. HecobnogeHne nMCbMEHHOM (OOpMbl BNe4veT 3a cobon
HeOencTBUTENBHOCTbL JIMLEH3NOHHOIO 4OroBopa.

CogepxaHne pgoroBopa - npaBa U 00683aHHOCTM CTOpPOH. [MpaBa M 06513aHHOCTM CTOPOH MO
n3gartenbCKoMy NUMLEH3MOHHOMY AOroBOpY B LIENOM yCTaHaBnmBakoTcs B CT. cT. 1235, 1286 n 1287 TK
P®. MNpaBa n 06493aHHOCTM CTOPOH MO M3OAaTENbCKOMY JTULEH3MOHHOMY OOrOBOPY YCTaHaBNUBAKOTCH B
bonbwmHCTBE cBoem B pamkax cT. 1235 K PO, copepxawien obwme NONOXeHWs MNo NoBOAy
NULEH3NOHHBIX OOrOBOPOB, MO3TOMY MEPEYMCNNTL M OXapakTepu3oBaTb WX BCe He MNpeacTaBnaercs
CTofnb HeobxogumbiM. [0Opa3go BaxHee pacCcMoTpeTb Habop npaB M 00SI3aHHOCTEW CTOPOH,
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HenocpeAcTBEHHO XapaKTepHbIX AN U34aTeNbCKoro JIMLEH3NMOHHOMO A0roBopa M MpMBEOEHHbIX B CT.
1287 TK PO.

B cooTBeTCTBMM C [JaHHbIM TWUMOM JULEH3MOHHOrO [JOroBopa Yy fuUeH3napa BO3HMKaeT
00s3aHHOCTb  OCYLLEeCTBUTbL MNepefady MpaBa WCMOMb30BaHUA MNPOU3BEOEHUs NULUEH3naTty, T.e.
n3gatenscTBy. MsgatenbctBo ke o006s3yeTcsa v3gate AaHHOE MNpPOU3BEOEHWE B YCTAHOBIEHHLIA B
Jorosope Cpok. B cnyvae HecobntogeHns 4aHHOTO Cpoka y aBTopa BO3HMKAET NPaBO OCYLLECTBUTL OTKA3
OT [JOoroBopa, HO MpyM 3TOM He BO3HMKAeT 00si3aHHOCTM Ans BO3MeLleHus yOwbiTkoB. Bonee Toro,
HecoOnaeHne M3gaTenbCTBOM CPOKa Havana UCMonb30BaHWs MPOM3BEAEHUS SABMSIETCA NPEANOCHIIKON
BO3HMKHOBEHWs1 Yy aBTopa nMpaBa TpeboBaHMA aBTOPCKOrO BO3HArpaXgeHwss B pasmepe,
npenycMoTpeHHOM AoroBopoM. COOTBETCTBEHHO Y fMUEH3naTa B [AaHHOM Crlyvyae BO3HMKaeT
0053aHHOCTb BbINNATUTL NMUEH3MApy Takoe BO3HArpaXxaeHue.

Mcxoga w3 npaB u  00A3aHHOCTENW CTOPOH, KOTOPbIE XapakTepHbl ANd  M3gaTenbCcKoro
NNLEH3NOHHOro [oroBopa W OTAMYAOT ero OT APYrMX JIULEH3MOHHLIX [0roBopoB, HeobxoamMmo
3aKMYUTb, YTO OOHUM U3 CYLLECTBEHHbIX YCMOBUA (DYHKLUMOHMPOBAHUSA OAHHOrO [OroBopa sBMsieTcs
MMEHHO CPOK Hayasna Ucrnonb3oBaHns Npon3BeaeHnst nuueHsmaToM. Npaea n 06513aHHOCTU CTOPOH MOTYT
YKa3blBaTbCA KOHKPETHO B [OrOBOPE MEXAY CTOPOHaMM, YTO B 3HAYUTENbHOW CTEMEHM ynpowiaeT uX
B3aumoZencTeme Apyr ¢ gpyrom. Ho, HeCcMOTpsi Ha 3TO, OOrOBOp HE AOIMKEH cogepXaTb npaBa W
00A3aHHOCTN CTOPOH, TaK Kak OHW 3aKpenseHbl B 3aKOHE.

UTo Xe KacaeTcd OTBETCTBEHHOCTU MO WM34ATENIbCKOMY JIMLEH3VMOHHOMY [AOroBOpY, TO HOPMbI
npaBa OTHOCUTESIbHO HEE YCTaHaBMNMBAKOTCS B OOLLMUX MONOXEHMSAX O NMULLEH3MOHHOM JOroBOpe.

MoMmMMO Bcero npodero, M3gaTternbCKUA JIMUEH3MOHHBLI OOroBOp [OOJDKEH OroBapuBaTb psig
OnpedeneHHbIX YCIOBUIM, Kyda HEMNPEMEHHO crnefyeT BKOYMTb YCINOBUMS O KOHKPETHbIX crnocobax
NCMNOMb30BaHNs NPOU3BELAEHUSA, YCIOBUS yNnaTbl BO3HArpaXaeHws, pasmep OaHHOro BO3HarpakgeHwus,
nopsigoK ero ynnatsl U ap.

Becbma BaxHbIM SIBMSIETCS yKasaHWE TEPPUTOPUM, B paMKax KOTOPOW MOXET OCYLLECTBAATHCA
OEesATeNnbHOCTb MO MCMOSb30BaHUI0 MNPOM3BEOEHUsl, OOHAaKO 0e3 ykaszaHus KOHKPETHOW Tepputopun
nuueH3naT npnobpeTaeT NpaBo MCNONb30BaTb NPON3BEAEHMUS B Npeaenax Bcen Poccuiickon ®egepaunm
(n. 3 ct. 1235 TK P®).

MpaxxgaHckmi kogekc PP, nogobHO COBETCKOMY rpaXK4aHCKOMY 3aKOHOA4ATENbCTBY, 3aKpennseT
MONMOXEHNs O OOroBOpe aBTOPCKOIO 3akasa, TEM CaMbiM, KaK y»Ke roBOPWIOCH Bbile, (PakTUYeCKU
BO3BpaLLlas K XKM3HN COBETCKYI CUCTEMY KIlaccudmKaumm aBTOPCKMX 4OrOBOPOB.

Mo poroBopy aBTOPCKOro 3aka3a OfgHa CTOpoHa (aBTop) 06sA3yeTcst Mo 3akasy ApPYror CTOPOHbI
(3akas4ymka) cosgaTte 0bOyCrNOBNEHHOE JOTOBOPOM NMPOW3BEAEHME HAayKWU, NuTepaTypbl UM UCKYCCTBa Ha
MaTepuanbHOM HocuTene unm B uHomn cpopme (n. 1 cr. 1288 MK PO).

MHorve y4yeHble OTMEYalT, YTO [JaHHbIA [O0roBOop MO CBOEW rpaxgaHCKo-NpaBoOBOW npupoae
KpanHe G6rM30K OroBopy nogpsiga.

OTnnunTenbHOM OCOGEHHOCTBIO [A0roBOpa aBTOPCKOrO 3akasa SBMASeTCA TO, YTO OH MOXeT
cogepxatb K 0043aTenbCTBO aBToOpa MO Mepefadye CBOMX WMYLLECTBEHHbIX MNpaB - MpaB Ha
NCMOMb30BaHME MNpou3BeaeHnss B opMe OTUYYKOEHMS UCKIIYUTENbHOrO MnpasBa wnv B dopme
npenocTaBreHns npaBa UCMorb30BaHWs NPou3BeneHus.

Ecnv goroBop aBTOPCKOro 3akas3a 3akilloyeH C YCIOBMEM O MPefoCTaBIIEHUM 3akasyuKy MnpaBa
MCMOMb30BaHNs MPOM3BEAEHUS B YCTAHOBIIEHHbIX [OOrOBOPOM Mpefdenax unu npegycmaTpvBaeT
OTYYXXOEHME 3aKa34MKy MWCKITHOUYMTENBHOIO MpaBa Ha MPOV3BEAEHUE, KOTOPOE OOIMKHO ObiTb CO34aHo
aBTOPOM, K TakoMmy [OrOBOpY COOTBETCTBEHHO npuMeHsitoTca npasuna K PO o gaHHbIXx goroBopax
(ooroBop 06 OTYY>KOEHMM UCKIOYUTENBHOrO NpaBa, 4OrOBOP O NMPedOCTaBfiEHMU MpaBa MCNOMb30BaHUS
npousseneHns).

MpeoMeTomM [oroBopa aBTOPCKOrO 3akasa BbICTYNaeT nuTepaTtypHoe, Hay4yHoe Wnn WHOoe
npousBefeHne, KOTopoe aBTop 06A3yeTcs co3gaTtb NOCPEACTBOM CBOMX TBOPYECKUX YCUMNWUA U nepenaTb
3aKa34yumKy. YKkasaHue KOHKPETHOro npegmeTta SOroBopa sIBNSETCS CyLEeCTBEHHbIM YCITIOBMEM LOrOBOpa,
TaK KaK MMEHHO Takum MnyTeM YCTaHaBMBAETCH, Kakoe MMEHHO Mpou3BedeHue aBTop obs3yercs
co3gaTb.

CTOpOHbI JaHHOIO 40roBopa - 3aKasyuk U aBTop. YKazaHue CTOPOH B pamKax 4OroBopa aBTOPCKOro
3aKasa TaKke ABnAeTcs He0OX0AMMbIM.

Cpok TpebyeT CBOEro HemnocpeaCTBEHHOrO OTPaXeHMS B MONIOXKEHWAX [AOroBopa aBTOPCKOrO
3aKkasa, TeEM CaMbiM SBMASCH CyLLECTBEHHbIM 31IEMEHTOM AaHHOro gorosopa. [log Cpokom UCNONHEHUs
JoroBopa crniegyet MNoHUMaTb TOT Nepuog BpeMEHW, B KOTOPbIM aBTop 06s3yeTcsa npeaocTaBUTb
3aKa34yuMKy BbIMOSIHEHHOE UM Mpou3BedeHue. [1oroBop, KOTOPbLIA He NpefycMaTpyMBaET M He MO3BONSET
OonpefennTb CPOK ero UCMOMHEHNs], HE CYMTaeTCs 3akntoveHHbIM (cT. 1289 K PO).

OpgHako cpok B paMKax JOroBopa aBTOPCKOro 3akas3a MMeeT CBou cneundmyeckue ocobeHHocTu. B
YaCTHOCTUN, BO3MOXHO MPUMEHEHME CNeumnanbHOro NbroTHOrO Cpoka. JIbroTHbIN CPOK, B CBOK o4yepedb,
ABNSAETCA CPOKOM, BO3HMKAOLLMM Y aBTopa npu ocobon HeobxogumocTn Ha co3gaHve NpousBefeHns B
TEeX Crny4asx, korga OCHOBHOW CPOK WCMOSTHEHWS OOroBopa aBTOPCKOrO 3akasa Ye HacTynui, HO Nno
KakmM-TO YyBaXkMTENbHbIM MPUYMHAM aBTOP HE CMOr 3aBepLuMTb MnpousBedeHue. 3akoHoOaTernbCTBO
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pernaMeHTUpyeT MpOOOSDKUTENBbHOCTL  NIbFOTHOTO CpOKa B OOHY 4YETBEepTyl YacTb  CpOKa,
YCTaHOBMEHHOrO Ans WUCMOMHEHWS OO0roBoOpa, €Crnv COrMaleHMeM CTOPOH He npefycMoTpeH Gonee
ONNTENbHbIV NbrOTHbLINA CPOK.

dopma goroBopa aBTOPCKOro 3akasa NMUCbMEHHasl, XOTS AaHHOEe MOJIOKEHME B 3aKOHE MPSIMO He
yKasbiBaeTcs.

MpaBa n 06513aHHOCTN CTOPOH B pamKax OOroBopa aBTOPCKOrO 3akas3a MMEKT CBOM OCODEHHOCTH,
oTpakeHHble B cT. 1288 'K P®. MmaBHoO 06513aHHOCTBLIO aBTOpa SIBNSIETCA co3gaHue U NpeaocTaBrieHne
3aKa34uMKy Npou3BefeHNst B CPOK, YKa3aHHbIN B 4OroBOpe, BKIHOYASA TakkKe M NbFOTHBIN CPOK. ABTOP Takke
npuobpeTtaeT cBoeobpasHoe, cneundumyeckoe ToNbLKO AN 4aHHOIO AOroBopa MpaBO Ha JbFOTHLIN CPOK.
Mo wcTedeHUM TnbLIFOTHOrO CpoKa, MNPELOCTABMEHHOrO aBTOPYy, 3aka3duMk npuobpeTaeT npaBo B
OAHOCTOPOHHEM MopsiaKe OTKa3aTbCsl OT AOroBOopa aBTOPCKOro 3akasa. [loMMMOo 3TOoro, 3akasumk Takke
BrpaBe OTKasaTbCA OT [JOroBopa aBTOPCKOrO 3akas3a HernocpedCTBEHHO MO OKOHYaHUM CPOKa,
YCTaHOBMEHHOIO JOrOBOPOM AJ1S1 €0 UCTMONHEHUSA, eClN AOrOBOP K 3TOMY BPEMEHU HE WCMOJIHEH, a U3
€ro yCrnoBUIN SIBHO BbITEKAET, YTO MPW HapyLUEHUU CpoKa UCMOMHEHUs] JOroBopa 3akasduk yTpadunsaeT
nHTEepec K gorosopy. NockonbKy paccMaTpvMBaeMbIill JOrOBOP MO oOLwemy npasuny, COaepXalleMycs B
3aKOHe, SIBNSIeTCS BO3ME3HbIM, aBTOP B pe3yrbTaTe BbiNOMHEHUSA CBOeW paboTbl NpuobpeTaeT npaso Ha
nony4yeHne BO3HArpaXxgeHus, a 3akasyuk, crefoBaTernbHO, npuobpeTaeT 00A3aHHOCTL ynnaTtuTb Takoe
BO3HarpaxaeHue.

B cnyuasix, korga OoroBop aBTOPCKOro 3akasa MnpedycMaTpuBaeT OTHYXOEHUE UCKIIOYUTENBHOro
aBTOPCKOro MnpaBa Ha BHOBb CO34aHHOE MNpPOM3BEAEHME WU MNPEeLOCTaBlEHME 3akas3yuky npaBa
MCMOMb30BaHNA 3TOTO MPOM3BEAEHUA B YCTAHOBIIEHHbLIX [OMOBOPOM Mpefenax, CTOPOHbl TakKke
npuobpeTatloT npaBa U 00A3aHHOCTW, NPEegYCMOTPEHHbIE COOTBETCTBYHOLLUMMKU LOrOBOpaMn (4OrOBOPOM
00 OTYYXOEHUN WCKITHYUTENBHOIMO MpaBa, LOMOBOPOM O MPedoCTaBfieHWM npaBa  MCMOSib30BaHUS
npousseneHns).

OcHoBHbIE NpaBwuna, KacalLmecs OTBETCTBEHHOCTM MO AOrOBOPY aBTOPCKOro 3akasa, cofepartcs
B cT. 1290 'K P®. Hanbonee BakHbIM OTHOCUTENBHO OTBETCTBEHHOCTM MO AAaHHOMY AOrOBOPY SBNAETCA
crnegyouiee 3akoHo4aTerNbHOE MOMOXEHME: B Cryvae HEUCMOMHEHNST U HEHaAMNeXalLlero UCMOMNHEHNs]
[OroBopa aBTOPCKOro 3akasa, 3a KOTOpOe aBTOp HeCeT OTBETCTBEHHOCTb, aBTOp 00si3aH BO3BPaATUTb
3aKa34yMKy aBaHC, a Takke ynnatuTb eMy HeycTOWMKy, ecrnin OHa NnpeaycMoTpeHa Aorosopom. Npu atom
o0WNA pa3mep ykasaHHbIX BbINMAAT OFpaHUYEeH CyMMOW pearibHOro yuiepba, NPUYUMHEHHOrO 3akas3yuKy
(cT. 1290 TK P®).

HeucnonHeHne aBTOpOM 3akasa B [JaHHOM Crnyyae npegnonaraeT, 4YTo aBTop He co3pgarn
Npou3BefeHNE HN B OTOBOPEHHBIN JOTOBOPOM CPOK, HW B AOMOMHUTENbHbIN (JIbFOTHBIN) CPOK.

HeHagnexalllee vcrnonHeHMe [oroBopa npeanorniaraeT, B CBOK oyepedb, YTO aBTOp co3gan
npov3BedeHne, He oTBevarollee onpeaeneHHbiM TpeboBaHMAM 3akaszyMka OTHOCUTENTbHO CTUISl peun,
CTPYKTYpbl NPOM3BEOEHUS, XXaHpa 1 Ap.

MNpumepHas doopma goroBopa aBTOPCKOro 3akasa npusegeHa B [NpunoxeHun 1.

Mnasa 4. ABTOPCKOE MPABO B CPE[ICTBAX MACCOBOW MH®OPMALIMU
(CMK)

§ 1. IMpaBoBoK cTaTyC XXypHanucTa B COOTBETCTBMM C 3akoHoM PP
"O cpeacTtBax maccoBow nHdopmaummn”

B cootBetctBMM co cT. 2 3akoHa PO ot 27 pekabps 1991 r. N 2124-1 "O cpeacrtBax MaccoBow
nHdopmaumm" nog >KypHanmucTtoM MOHUMAETCs NULO, 3aHMMaloLeecs peaakTUPOBaHWEM, CO34aHVEM,
cbopom unm nogroToBKOW COOOLLEHUA U MaTepuarnoB AN pedakumy 3aperncTpMpoBaHHOrO cpeacrtsa
MacCOBOM MHOpPMaLMK, CBA3aHHOE C HEN TPyOOBbIMU WITM MHBIMW OOTOBOPHBIMW OTHOLLEHUAMW NGO
3aHMMaloLeecs Takon AeATENbHOCTBLIO MO e€ YNOSTHOMOUMIO.

Takmm obGpa3om, M3 aHanmMsa [OaHHOW HOPMbl MOXHO BbIOENUTb HECKONbKO KpUTepueB Ans
MPU3HaHUA NULLA XXYPHaNmMCTOM:

1) XypHanucT - aTo u3nyeckoe NULO, BbIMOMHSAOLWEee onpeaeneHHble OyHKUUM NO NoAroTOBKe
NpoAyKUUM cpeacTBa MacCOBOM MHopMauuu (Hanpymep, pefakTMpoBaHue, co3faHue, cbop umnu
MOArOTOBKY cooOLieHni 1M maTepuanoB), T.e. Mo cmeicry 3akoHa P® "O cpepctBax maccoBon
MHpopmaumn" nog KaTeropuio "XypHanucT" noanagaroT KOPPecCrnOoHAEHThI, ornepaTopbl, peaakTopsbl,
MOHTa)Kepbl, KOPPEKTOPbI N HEKOTOPbIE OPYrne COTPYAHWUKM;

2) BcA 0bo3HayYeHHas B HOpPME AOEeATENbHOCTb AOMKHA MPOM3BOAUTLCHA AMS pedakumm cpeacrtsa
MaccoBOM MHpopMauun, MNpOLIEeALlEero rocyaapCTBEHHYIO perucTpaumio, M TOMbKO Torda oHa Oyaer
cYnTaTbhCHA NPaBOMEPHON;

3) XXypHanucTta OOfmKeH CBA3bIBaTb C pefakumen TpyaoBov AOroBop (KOHTPAKT) UK rpakgaHCKo-
npaBoBble OTHOLIEHUSA, NMMOO OH MOXET 3aHMMAaTbCs YKa3aHHOM OEeATENIbHOCTbIO MO YMONTHOMOYMIO
pegakumn.
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Takum 06pa3oM, XXypHamnucT MOXET ObiTb LUTATHbIM COTPYAHWKOM pedakuun CpeacTBa MacCOBOW
MHGOPMALIMK, U C HUM B 3TUX LIENAX 3aKovaeTcs TpygoBOM JOrOBOP (KOHTPAKT), MO0 BHELUTATHBIM U
paboTaTtb MO rpaxgaHCKo-NpPaBoBOMY AOroBopy (Hanpumep, aBTopckomy pgorosopy). Kpome Toro,
XypHanuctom OyOeT Mpu3HaBaTbCA BHELUTATHbIA KOPPECTNOHOAEHT WM aBTOP, HE CBSA3aHHble C
pedakumen HUKaKMMU LOrOBOPHbLIMU OTHOLLEHWNSIMU, BbINOSTHAKOLLME UCKITIOYMTENBHO Pa3oBble NOpYYeHUs
pedakumn. Takke B MocrnegHeMm crnydae nuuo NpoCcTO MOXET NpeacTaBuTb B pPedakumio yXKe roTOBbIN
matepuan. B Takux cutyauusax HeoOXo4MMO BbINOMHEHWE YCITOBUS O TOM, YTO MMEETCS AOKYMEHTarnbHOoe
NMOATBEPXKOEHME CBA3W aBTopa C pefakuven (ygoOCTOBEpPEHME BHELUTATHOrO KOPPECMOHOEHTA,
ynoMWHaHWe 00 aBTope B BbIXOAHbIX AAHHbIX U T.4.).

PaccmaTtprBaembin 3akoH P® 3akpennser craTyc XypHanucTa, B 4acTHOCTM €ro npasa U
0bsa3aHHocTW. Tak, cT. 47 3akoHa PP "O cpepcrtBax mMaccoBor MHpopmMauun" ycTaHoBUIa CriegyoLwmn
nepeYvyeHb NPaBOMOYMI AAHHOTO paboTHUKa OpraHn3aumu;

1) uckatb, 3anpawmBaTb, nony4atb U pacnpocTpaHATe UHdopmaumio. B cBa3m ¢ aTum Heobxogmmo
OTMEeTUTb, 4YTO KoHCTUTyums P® 3akpennseT npaBo KaXZoro rpaxgaHvHa cBOOOOHO ucKaTb, Monyyarhb,
nepefasaTb, NPOM3BOAUTL M PACNpPOCTPaHATb MHOpMaLMo NMOObIM 3aKOHHBIM cnocobom (4. 4 cT. 29).
CoOoTBETCTBEHHO, Mofy4asi onpefeneHHyl uHdopmaumio, dgoTtorpadum 1M OOKYMEHTbI, XypHanucT
OorkeH obnagatb NpaBoM Ha No4oOHbIe AencTBus. [NoaToMy 3akoHogaTenb CYen HyXXHbIM Ha4EeNUTb ero
cooTBeTCTBYOWMM npaBomM. OfHaKO nMpW  OCYLLECTBNEHMM CBOEW [AEeATEeNbHOCTM OH  [OSDKEH
ncnomnb3oBaTh TOMbLKO YECTHblIE MeToAdbl. BMecTe ¢ Tem Ha npakTuke BCTpeYalTCsl Criydan orpaHuyeHus
rocy4apCTBEHHbIMU OpraHamMu MpaBa >XypHanmucToB Ha OOCTyN K uHdopmaumn. Pasbupas KOHKpeTHble
cnopbl, CynebHasa nanata no nHopMaLMoHHbIM criopam npu lNpe3vgeHTte PP, B yacTHOCTU, mpuwina K
crnegyooLwmM BbiBogaMm: "BKIOYEHME XKyPHaNMCTa B CMMCOK UL, KOTOPbIM OFPaHUYeH OOMNycK B 30aHNWE,
3aHMMaeMoe OpraHoM BMacTW, MPOTMBOPEYUT NpUHUMNAM MH(OPMALUOHHOW OTKPLITOCTW; OENCTBUS
OOIMKHOCTHOTO NMLa, BblpaXalolmnecss B OTkase XypHanuctam B AOCTyNe K MHOpMaLMn 1 HapyLLIeHUn
nx npodeccnoHarnbHbIX NpaB, ABMASKTCA yLemrneHvem cBoboabl MAacCoBOW MHAOPMAaLMKM, BIEKYLLMM
CTPOryt0 ANCUMMIVHAPHY OTBETCTBEHHOCTb U T.4. <28>;

<28> CypgebHasa nanata no WHGOPMaUMOHHBIM crnopaM. HopmaTtuHble akTbl. KommeHTapuw.
O630p npakTukn. KOpuagndeckasa nutepatypa. M., 1995. C. 20 - 23, 38 - 39, 82 - 85 u gp.

2) nocellatb rocygapCTBEHHbIE OpraHbl M OpraHu3auuun, NpeanpuaTus U yYpexaeHus, opraHbl
o6LecTBEHHbIX 0O6begMHeHMn Nubo mx npecc-cnyxobl. [JaHHoe npaBoMo4YMe BbICTYNaeT rapaHTuen,
OAHMM 13 CnocobOB pacLUMpeHnst pearnbHbIX BO3MOXHOCTEW rpaaaH, WX OO0beaWHEHWIA aKTMBHO
y4acTBOBaTb B YNpaBfieHNW roCcyAapCTBEHHBIMU U OBLLIECTBEHHBIMWU AenaMu, COOENCTBOBATb PasBUTUIO
MECTHOro camoynpaBfieHusl, a Takke MO3BOMSAET rpaxgaHaMm nonyvyaTe UHPOPMAaLMIO O OEATENbHOCTU
OpraHoB 3aKOHOAATESTbHOMW, UCMONHUTENBHON 1 cyaebHon BrnacTy;

3) ObITb MPUHATLIM JOMKHOCTHBIMW NMLAMU B CBA3M C 3aNpoCcoM MHGOpMaLInK;

4) nonyyatb JOCTYN K JOKYMEHTaM U maTtepuanam, 3a UCKIMYEeHEM X parMeHTOB, COOEPKALLNX
CBEEHNs, COCTaBMSOLWMNE TOCYAAPCTBEHHYIO, KOMMEPYECKYD WIW WHYK CreuunanbHO OXpaHseMyto
3aKOHOM TauHy;

5) konupoBaTb, MybnukoBaTb, OrfawaTte WM MHbIM CMOCOOOM BOCMPOM3BOAWUTL AOKYMEHTbI U
mMaTepuansl Npu ycroBuxM cobniogeHns nNpaB aBTOPOB Ha AaHHblE AOKYMEHThbl, MaTepuansl (4. 1 cT. 42
3akoHa P® "O cpeacrsax maccoBor nHdopmaumn™);

6) Npon3BoANTb 3anucK, B TOM YMCHEe C MCNOMb30BaHNEM CPELCTB ayauo- U BUOEOTEXHMKN, KUHO- U
HOTOCHLEMKM, 3a UCKITOYEHNEM CIydYaeB, MPEAYCMOTPEHHbIX 3aKOHOM;

7) nocewatb crneunarnbHO OXpaHAeMble MecTa CTUXWWHbIX 6eacTBunl, aBapui M KatacTpod,
MaccoBbIX 6eCnopsiAKOB U MacCOBbIX CKOMMEHUN rpaxkdaH, a Takke MEeCTHOCTU, B KOTOPbIX 00bABIEHO
Yype3Bbl4YarHOE NMOJIOXKEHME; MPUCYTCTBOBATb HA MUTUHIAX Y AEMOHCTPaLMSX;

8) NpoBepATbL AOCTOBEPHOCTL COOBLLLaeMon emMy MHGOPMaLINK;

9) nanaratb CBOM JIMYHbIE CY>XOEHWUSI U OLEHKN B COOBLLEHMSAX U MaTepuanax, npegHasHadeHHbIX
OJ19 pacnpocTpaHeHus 3a ero nognuceto. [JaHHoe NpaBoOMO4YME Hecry4arHO BBEAEHO 3aKOHOAATErNeEM B
OTHOLUEHMWN >KyPHanWCTOB, MOCKOMbKY 9TO BbIpaXeHMe 3akpenneHHbix cT. 29 Konctutyummn PO
MOMOXEHUN O TOM, YTO KaXAOMy rapaHTMpyeTcd cBoboga MbICNM M CNOBa, HUKTO HE MOXeT ObiTb
MPVHY>XOEH K BbIPaXEHMI0O CBOMX MHEHWA 1 ybexaeHun nnm oTtkady oT Hux. Ctatea 10 EBponewckon
KOHBEHUUM O npaBax yenoseka (KoHBeHUUs O 3awwimTe npaB 4YenoBeka M OCHOBHbIX cBobog ETS N 005
(Pvm, 4 Hos6pss 1950 r.)) 3akpennser aHanormyHoe npaso. Henb3d npuBnedb 4YenoBeka K
OTBETCTBEHHOCTU 32 KOPPEKTHO BbICKa3aHHOE MHEHNE, OCHOBAHHOE Ha OLlEeHKE JOCTOBEPHLIX AAHHbIX;

10) oTkasaTbCca OT MNOArOTOBKM 3a CBOEM noanucbld coobleHns wnu  matepuwana,
NpOTUBOPEYALLLEro ero yoexxaeHusim;

11) CHATb CBOKW MNOAMMCb NOA COOOLIEHVMEM UMW MaTepuarnoMm, COAEepXaHue KOTOpOoro, no ero
MHEHWIO, ObINO NCKaXXeHO B MpoLecce peaakUuMOHHOW MOAroTOBKM, NMMBO 3anpeTtnTb Unu MHbiM 00pa3om
OroBOPUTb YCINOBUSA U XapaKTep MCNONb30BaHUS JAHHOIO COOOLLEHNs nnmn maTepuana B COOTBETCTBUU C
4y. 1 cT. 42 3akoHa P® "O cpegctBax maccoBon MHopmMauun". YkasaHHble B 9TOM W NpeablgyLiem

40



NyHKTax AENCTBUSA XypHanucTa sIBMS0TCSA peanv3aumen NpegocTaBrneHHbIX emMy NpaB, B CBS3N C YEM He
MOTYT MOBMeYb 3a COOOM OUCLMNINHAPHON U MHOW OTBETCTBEHHOCTMU.

MockonbKy aBTOPCKME MpaBa XypHanucTa 3alluLLaloTCsl 3aKOHOM, TO OH, OCHOBbLIBAACb Ha HMX,
MOXET 3anpeTuTb WNM WHbIM O0OpPa3oM OroBOPUTb YCMOBUSI M XapakTep WCMONb30BaHWS [aHHOro
coobLieHnss unu matepuana. 3To OOBbACHAETCA TeM, 4YTO XYpPHaNUCT HeCceT OTBETCTBEHHOCTb
COOCTBEHHBIM VMMEHEM W penyTaumen 3a COOTBETCTBME [OENCTBUTENbHOCTM JOO0Oro cooOlLeHns u
CnpaBeniMBOCTb BCAKOTO CYXXOEHMS NMPU YCINOBUW, YTO OHM ObINMM pacnpocTpaHeHbl 3a ero NoAnuChbo,
nof ero NCEBOOHNMOM MITM @aHOHUMHO, HO C ero BEAOMa 1 cornacus;

12) pacnpocTpaHATb NMOATOTOBMEHHBIE MM COOOLLEHMS U MaTepuanbl 3a CBOEW MOAMUCHLI0, Mo
nceBgoHUMOM unu 6e3 nognucy. JaHHbIi NepeyveHb NpaB 3akpbiT, OAHAKO 3aKkoHO4aTenb crneumarnbHO
OroBapvBaeT, YTO OH MOXeT ObiTb pacwupeH B byayuwem. B yactHoctu, 4. 2 cT. 47 3akoHa PO "O
cpencTBax MaccoBOW MHpopMauum” ykasbiBAEeT, YTO XKYPHANUCT MOMb3yeTCsa TaKKe MHbIMW MpaBamu,
npenocTaBneHHbIMM  eMy  3akoHogaTenbcTBOM Poccunckon ®degepauum o0 CpeactBax MacCOBON
MHdopMaumn.

Cratba 49 3akoHa PP "O cpepctBax MaccoBow MHdopMaumu" ycTaHaBnMBaeT MNepeveHb
00A3aHHOCTEN XypHanNucTa, KOTOpble Takke BXOAAT B MOHUMMaHME ero npaBoBoro crartyca. [pu unx
BbIMOMHEHNN XKYPHaNuCT OTBe4YaeT 3a KayecTBO nepedaBaeMon MM MHdopMauuu, noatomy o6s3aH
npeaBapuTENbHO YAOCTOBEPUTBLCS B MOAMMHHOCTM M NOMHOTE coobuiaemon nMm uHdopmauun. JaHHoe
nonoxeHue npegcrasnseT cobo 000POTHYH CTOPOHY aHarnorM4Horo npaea, NpegycCMoTPEHHOro M. 8 CT.
47 3akoHa P® "O cpegctBax maccoBov uHdopmaumn”. Yactb 3 Kogekca npodpeccroHanbHOM 3TUKM
POCCUMNCKOTO >KypHanucTa yKasblBaeT, YTO >XYPHaNMWCT pPacrnpoCTpPaHSAeT U KOMMEHTMPYET TOMbKO Ty
nHGOpMaLMIO, B JOCTOBEPHOCTU KOTOPOW OH y6eXaeH M UCTOYHMK KOTOPOW eMy XOpoLlo n3BecteH. OH
npunaraeT Bce curbl K TOMy, YTobbl n3bexarte HaHeceHus yuiepba koMy 6bl TO HM ObINIO €ee HEMONMHOTON
WA  HETOYHOCTbH, HAMEPEHHbIM  COKPbITUEM  OOLIECTBEHHO  3HAYUMMOW  MHGOPMAaUMM UMK
pacnpocTpaHeHNEM 3aBE4OMO JTOXHbIX cBegeHnn <29>. Kogeke aTnyeckmx HopMm, NpuHaTbIi ObwecTBom
npodeccuoHarnbHbIX XypHanuctoB B 1996 r., kOHKpeTusmpyeT TpeboBaHWe MpuHUMNa 4OCTOBEPHOCTU
nHdopmaumn. Tak, OH yCTaHaBMBAET, YTO XyPHAIMCT JOJDKEH:

<29> TumoweHko B.A., CmywiknH A.b. KommeHTapun k 3akoHy P® ot 27 gekabpsa 1991 r. N 2124-
1 "O cpegctBax maccoBon nHpopmaumun”. OO0 "Hoeasa npaBosas KynbTtypa”, 2006.

1) obecneunTb, 4TOOBI 3aronoBkM, MHAOPMaLMS, MMellass BPOCKUMI Xxapaktep M crnocobHas
nopoauTe COOTBETCTBYIOLLYK peakumio, ¢oTo-, BMOAEO- WM ayauomarepuvanbl, rpaduka, 3BYKOBbIE
dparmeHTbl U uuTaThl OblM 4OCTOBEPHBIMU. OHU HE OOSMKHBI MPUBOAUTL K YMPOLLEHHOMY BOCMPUSTUIO
MaTepwuarna unu ero OCBELLEHNIO BHE KOHTEKCTA;

2) He wuckaxaTb HM MpU Kakux oObOCTOATENbCTBax codepXaHue oTo- U BuaeoMaTepuarnos.
Ycunenne obpasa BO3MOXHO B Ka4eCTBE TEXHMYECKOrO npuema, obecrneunBarolero ero 6onee nonHoe
packpbiTue. CMOHTMpOBaHHbLIE MaTepuarnbl 1 (OOTOUNOCTPALNN AOMMKHbI ObiTb MOMEYEHbI;

3) usberatb Nokasa npousowenwnx paHee cobbITUIN, CMOCODOHbLIX BBECTM B 3abnyxaenuwe. Ecnn
TaKoOW Noka3 Heobxoaum, HeNnpPeMeHHO yBegoMUTb 06 3TOM 3puTensi.

BaxHoCTb cobntogeHnst 4aHHOTO MPUHLMMA 3aKNio4aeTcsa B TOM, YTO Nybnukaums HenpoBepeHHON
MHopMaLMM MOXET HaHECTU rpaxgaHam U opraHusauusam 6onblon Bped. CBoe OTpaKeHWe NPUHLMN
Hawen B n. 8 cT. 47 u n. 2 c1. 49 3akoHa P® "O cpegctBax maccoBov nHGopmMaummn". B cBasn ¢ atum
MOXHO OTMETUTb €ro ABOVWCTBEHHbIV XapaKTep, MOCKOSTbKY OH BbICTYMAET M Kak NPaBo XypHanucTa, 1 Kak
ero 00s3aHHOCTb.

B uenom 06 06593aHHOCTAX XXypHanucTa 3akoHoAaTerb ckasarl, YTO XXypHanucT obs3aH:

1) cobniogaTe ycTaB pegakumu, C KOTOPOM OH COCTOWT B TPyAOBbIX OTHOLIEHUsIX. [aHHoe
TpeboBaHMe pacnpoCcTpaHAeTCs NPEMMYLLECTBEHHO Ha LUTaTHbIX COTPYAHMKOB pedakumu, T.e. N,
COCTOSILUMX C HEW B TPYOOBbIX OTHOLIEHUSX, 3aKMHOYMBLUMX TPYAOBOW [OroBop (KOHTPakT) u
3amMeLLaWmx OnpedeneHHyl AOMMKHOCTb B WTATHOM pacnucaHun. OcTanbHble BbiMagaloT U3
00603Ha4YeHHOro NpaBuna;

2) NpoBepATb AOCTOBEPHOCTL COOBLLLaeMon UM MHGOpMaLLmu;

3) yooBneTBOpsATb NPOCLObI MWL, NPEAOCTaBMBLLMX MHAOPMaLmMio, 06 yKasaHUM Ha ee NCTOYHMK, a
Takke 00 aBTOpM3aUUM UUTMPYEMOTO BbICKA3biBaHWS, €CNM OHO oOrfnawiaetcs Brnepsble. 3Qechb
3aKoHoAaTernb Hecny4YyanHo roBoput 06 aBTopm3auun BbiCKasblBaHUA. B oTaenbHbIX criyyasx, Hanpumep
B MHTEPBbIO, NIMLO MOXET MOMNPOCUTb XypHanucTa ykasaTb €ro UMS, W XXypHanucT He MMeeT npaBa emy
OTKa3aTb, MHA4Ye OH NOHECET OTBETCTBEHHOCTb 3a MPUCBOEHME aBTOPCTBA Ha BbiCKa3blBaHUE;

4) coxpaHATb KOH(MAaeHUManbHOCTb WHOPMauUM M (UNN) ee WUCTOYHWMKA. [aHHbIN MNyHKT,
HanpoTuB, TPeByeT COXpaHsTb KOHPMOEHUMATTBHOCTb MCTOYHUKA MHOPpMaLMK UM CaMon MHGOPMaLIK.
3pecb npocnexnBaeTcsa cBs3b co cT. 41 3akoHa PP "O cpegctBax maccoBown MHdopmauumn®, Kotopas
yCTaHaBnBaeT pexuM KoHduaeHumansHon nHgopmauummn. B MNepeyeHb ceegeHun KoHpUaeHUnansHoro
xapakTtepa, yTBepxaeHHbli Ykasom [lpesmgeHta PP ot 6 mapta 1997 r. N 188 "O6 ytBepxaeHun
MMepeyHs cBeaeHW KOHMUMOEHUManbHOro Xxapakrtepa', BXOAAT CBedeHusi O dpakTax, CobbITUsX W
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0OCTOATENLCTBAX YACTHOW >KU3HW rpaXdaHuHa, MNo3BOnsoWmne uaeHTudnumpoBatb €ro fnUYHOCTb
(nepcoHarnbHble AaHHbIE).

B nepeuucrneHHbIX OOKYMEHTax HalnuM cBoe oTpaxeHue cT. cT. 23, 24 KoHctutyuumn PO, roe
onpegeneHo npaBoO rpaxdaH Ha HEMNPUKOCHOBEHHOCTb 4aCTHOM XM3HW. Kaxablh MMeeT MpaBo Ha
HEMPUKOCHOBEHHOCTb YaCTHOWM >KU3HW, JIMYHYKD U CEMENHYK TaWHy, 3awuTy cBoen 4ectu n gobporo
uveHn. Kaxgbli WMMeeT npaBo Ha TavHy Mepenvckn, TenedoHHBIX MeperoBopoB, MOYTOBBIX,
TenerpadHbiX U MHbIX coobuieHun. OrpaHuyeHne 3TOro npaBa [OMycKaeTcsl TONbKO Ha OCHOBaHUM
cyaebHoro pewenusa. COop, XxpaHeHne, UCNOMNb3OBaHME U pacrnpocTpaHeHne MHopMauum O YacTHON
XM3HM nuua 6e3 ero cornacusi He gonyckatotcs. OpraHbl rocyapCTBEHHON BMAcTU U OpraHbl MECTHOTO
CaMOynpaBrieHnsl, UX AOIMKHOCTHbIE Nuua 06a3aHbl 06ecneynTb KaK40oMy BO3MOXHOCTb O3HAKOMIEHMUS C
OOKyYMeHTaMun 1 mMaTtepuanamu, HenocpeaCTBEHHO 3aTparMBalLLMMU ero npaea u csobogbl, eCnu nHoe
He NPeayCMOTPEHO 3aKOHOM;

5) nonydaTb cormacve (3a WCKMOYEHWEM CryyaeB, Korga 370 HeobXxoaMmo Ans  3awuThl
OOLLECTBEHHbLIX MHTEPECOB) Ha pacnpoCTpaHeHWe B CPeACTBE MAcCOBOM MH(OpMauuu CBEAEHUN O
TNNYHOW XM3HW rpaXkgaHnHa OT CaMoro rpa)kgaHuHa Unm ero 3akoHHbIX NpeacTaBuUTenen;

6) npu nonydeHun MHgopMauumn OT FpaXKgaH M JOSMKHOCTHBIX MWL, CTaBUTb MX B M3BECTHOCTb O
NpoBEAEHUN ayaANO- U BUOE03aNUCK, KUHO- N (DOTOCHLEMKM;

7) CTaBUTb B WM3BECTHOCTb [MABHOrO pefakTtopa O BO3MOXHBIX WMCKaX WM MPeabsBAEHUN WHbIX
NpeoyCMOTPEHHbIX 3akOHOM TpeboBaHWMA B CBA3WM C PacnpOCTPaHEHWEM MOATOTOBMEHHOIO UM
coobueHns unn maTtepuana;

8) oTKasaTbCs OT 4aHHOro eMy rMaBHbIM Pe4aKTOPOM MW pegakumen 3agaHusi, ecnm oHo nubo ero
BbIMOMHEHNE CBA3aHO C HapyLUEHMEM 3aKOHa;

9) npeOobsABnATb MNPU  OCYLLECTBMEHUN MNPORECCUMOHANbHON OEATEeNbHOCTU MO NepBOMY
TpeboBaHMIO pedakUMOHHOE YOOCTOBEPEHUE WINW WMHOW OOKYMEHT, YAOCTOBEPSAOWMA MNYHOCTb WU
MOMHOMOYUSI XKyPHanucTa;

10) cobnogaTtb 3anpeT Ha MpoBedeHWe UM MpeaBbibOpHOWM arvTauuun, armTauuMu Mo BOMpocam
pedepeHgyma npv OCyLeCcTBNeHUM npodeccnoHaneHon peatenbHocTu. KoHcTuTyuuoHHein Cya B
MocTtaHoBneHnn ot 30 okTabpst 2003 r. N 15-I1 "o geny o NpoBepKE KOHCTUTYLIMOHHOCTU OTAENbHbIX
nonoxeHuni ®egepansHOro 3akoHa "O6 OCHOBHbIX rapaHTUAX u3bupaTenbHbIX MPaB U NpaBa Ha ydacTtve
B pedepeHayme rpaxgaH Poccunckon ®egepaummn” B CBA3M C  3anpoCcOM Tpynnbl  AenyTaToB
locypnapcrBeHHon [Oymbl n xanobamu rpaxgaH C.A. byHtmada, KA. Katanana u K.C. Poxkoa"
OTMETWM, YTO KaK arntaumsi, Tak U MHpOpMUpoBaHMe Nboro xapakrepa MoryT nobyanTb nsbupartenen
caenartb TOT UNKU NHOWM BbIOOP. B CBA3M € 3TMM AOCTOBEPHbIE M OOBLEKTUBHLIE CBEAEHUS O KaHAuAaTe B
Oonblien mMepe nomorarT u3bupartento CHopMUMPOBaTb CBOW MPEANnoYTEHUS, YeM MPOCTO MNPU3bIBbI
roriocoBatb 3a unuv npotme. Noatomy, oTmeyaeT KoHCTUTyuuoHHbIM Cya P®, oueBuaHoO, 4YTO KpUTEPMEM,
MO3BOMSAOWNM PasNUunTb MNpeaBbibOPHYD arvTaumilo M MHPOPMUPOBAHNE, MOXET CIAYXUTb NWLb
HanuumMe B arMTauMOHHOW OeATENbHOCTU CreLmnanbHOM Lenn - CKIOHUTb u3bvpartenen B onpeaeneHHyo
CTOpOHY, obecneunTb MNOAAEPXKKY WKW, HaMpoTMB, MNPOTUBOLENCTBME KOHKPETHOMY KaHawuaary,
nsdbvpartensHoMy obbeauHeHuto. WHaye rpaHvMua Mexay WHPOPMMPOBaAHMEM U NpenBblOOPHON
armtauuen ctupaeTcs, 1 nobble AencTBUS N0 MHPOPMUPOBAHNIO HaceneHus (T.e. nsbvparenen) MoXHO
NMOABECTU MOA MOHATWE arMTauuu, YTo B CUIy OEWCTBYIOLWEro Ans NpeacTaBUTENen opraHusauun,
OCYLLECTBMSOLLMNX BbIMYCK CPEACTB MacCOBOW MHOpMauum, 3anpeTta HenpaBOMEPHO OrpaHnU4MBarno Obl
KOHCTUTYLIMOHHbIE rapaHTuM cBOOOAbI CnoBa M MHGOPMauMM, a Takke Hapywano ©Obl nNpuHUMMbI
cBOBOAHBIX M MMacHbIX BbIGOPOB. [encTBus, He nMetoLme Lenbio nobyauTe nsbuparenen ronocoeartb 3a
KaHOugaTtoB WNW MPOTMB HKX, T.6. He OOYCMOBMEHHblE OOBLEKTMBHO MNOATBEPXOEHHBLIM YMbICIIOM
006VTbCHA KOHKPETHOro pesyrnbTaTta Ha Bblbopax, He MOryT paccMaTpuBaTbCsl B ka4yecTBe NpeaBbIbopHON
armTaumn.

MockonbKy OEATENbHOCTb JKypHanMcTa MOXET 3aTparMBaTb YaCTHYH WM NyONUYHYI0 KU3Hb
pasnNUYHbIX JOAEen, TO Ha HeM, COOTBETCTBEHHO, JIEXXUT OTBETCTBEHHOCTb 3a BCE BbICKA3aHHbIE UM
CY)XOEHWs,, Tak Kak OHWM MOryT HaHecTu Bpeg penyTauMm u [OOOpOMy MVMEHW rpakgaHuHa.
CnepoBaTtenbHO, MpU OCYLLECTBEHNM MPOeCcCnoHanNbHON OEeATENbHOCTM XypHanNucT obsisaH yBaxaTb
npaBa, 3aKOHHbIE MHTEPECHI, YECTb M LOCTOMHCTBO rpaXKgaH 1 opraHnsaunn.

3akoHogaTenb, KpoMe TOro, 3akpennseT 0053aHHOCTb roCyAapCcTBa rapaHTMpOBaTh XypHanNucCTy B
CBSA3M C OCYLLECTBNEHWEM MM NPOdECCMOHANbHOW AEeATEeNbHOCTU 3alUMTy €ro 4YecTu, OOCTOMHCTBA,
3[,0POBbS, XXU3HM N NMYLLIECTBA KaK 1LY, BbINOMHSIOWEMY OOLLEeCTBEHHbIN JONT.

CraTyc XypHanucTa onpeaensieTca Takke B HEKOTOPbIX CIiydasx TeM, MpoLllen OH akkpeauTauuio
WIn HeT.

B cootBeTctBUM CO cT. 48 3akoHa P® "O cpeactBax maccoBol MHgopMauun" pegakums nmeet
npaBo MogaTb 3asBKy B rOCYAApCTBEHHbIA OpraH, OpraHu3auuio, yypexaeHue, opraH obLiecTBEHHOro
00beAVHEHVS Ha aKKpeauTaumio Npu HUX CBOMX XXYPHarNmncToB.

AkkpeguTauma npeactaenset cobov npoueaypy, No pesynbTataMm KOTOPOW XXypHanuCT nony4vaeT
BO3MOXHOCTb Ha MOCTOSIHHOW OCHOBE MPUCYTCTBOBAaTb MPW OCYLLECTBNEHUN (PYHKLMIN aKKPEQUTYHOLLLEro
ero opraHa. 9710 Heob6XxoaUMO B LieNsiX 0ObEKTMBHOIO OCBELLEHUSA B CpeacTBax MaccoBOW MHdopmauun
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OEeATenbHOCTU OAaHHOTO OpraHa, a Takke Ofis co34aHuMs HeoOXOAMMBIX YCIMOBUW AN OCYLLECTBIEHMUS
npodeccuoHanbHOW AeATENbHOCTN NpeacTaBUTeNnen cpeacTs MaccoBor nHopmaumm.

3akoHopaTenb He BbidensieT onpedeneHHbIX BWOOB akkpegutTauuu (ecnm  He cyutatb
pasrpaHMYeHns OTEYECTBEHHbIX W 3apyDeXHbIX >XYpHANMCTOB), OOHAKO creuudurky onpeneneHHbIX
BMOOB aKkKpeauTauum MOryT packpbiBaTb MOSIOXEHMS 00 aKKpeauTaumy >KYpPHarmnCTOB MPU KOHKPETHOM
rocygapcrBeHHOM opraHe. Hanpumep, [MonoxeHnve 00 akkpeguTauuMu npeactaBuTenent CpeacTea
maccoBor MHopmaumm npu KoHctutyumnoHHom Cyae PP BeigensaeT ABa Buaa akkpeautauuu:

1) NOCTOSIHHYO (4O KOHUa Tekywero roga). OHa odopMnsieTca B OTHOLUEHWMM NpeacTaBUTENEN
cpencTB MaccoBon MHGOPMaLMK, KOTOpble B CBOEN pedakuum OTBEYAKT 3a OCBELLEHVE OEATENbHOCTY
KoHctuTtyumorHoro Cyga P® n cuctematmnyeckm nyonukytoT matepuansl o KoHctutyumonHom Cyge PO.
OcHoBaHuem ans oopMieHMst B JAHHOM Cflydae BbICTYNaeT MMCbMEHHBIN 3anpoc, YOOCTOBEPEHHbIN
MOAMMWCHIO IMaBHOMO pPefakTopa;

2) pa3oByto (Ha BpeMs ogHoro 3aceganust KonctutyumonHoro Cyaa P® mnm gpyroro meponpusatms
B KoHctuTyumoHHom Cype P®, Ha kOTOpoM MnpeayCMOTPEHO MPUCYTCTBUE MPELCTaBUTENEN CpPencTB
mMaccoBor MHpopmauun). OcHoBaHUEM ONs ee oopmrieHnss OyaeT ABMAATbCS NMMCbMEHHAs UNW yCTHas
3asBKa KOHKPETHOro MpeacTaBuTeNs cpeactBa MaccoBov uHGopmauuu. [NpaBuna akkpeguTyroLmX
OpraHoB cofepXaT TMOfioKEeHUs O MopsagKe akkpeguTaumuM, W TOMbKO Mpu  cobniogeHum Bcex
dopmaneHOCTEN CpPeaCcTBO MacCOBOW WHOPMaLMM MOXET aKKpeauTOBaTb CBOMX >XYpHanucToB, B
NPOTUBHOM Cry4ae mnocrnegyeT OTKa3 B akkpeauTauumu. Tak, cormacHo [lonoxeHuto o6 akkpeguTaumm
npegcraBuTenen cpeactes maccoBorn nHdopmaumm npyu CygedbHom genaptameHTte npu BepxosHom Cyge
Poccuinckon  ®epgepauun, yrBepxaeHHomy [lpukasom reHepanbHoro gupektopa CypebGHoro
genaptamenTa npu BepxosHom Cyge PO ot 9 anpens 2002 r. N 41, npaBo Ha akkpeauTaumio CBOMX
npegcrasutenen npu CygebHom [genapTameHTe MMET oduuManbHO  3aperMcTpupoBaHHble B
cootBeTCTBMM C 3akoHoM P® "O cpegctBax maccoBown MHdopmauuun" Ha TeppuTtopum Poccuiickon
denepaumm cpeacrea MaccoBon UHGOpMaLnK.

CrneuvanbHbIi  OTAEen MO CBA3AM CO cpeacTtBaMyM  MaccoBon  uHdopmaumm  CypebHoro
JenaptaMeHTa CBOEBpPEMEHHO WHdopmupyeT pegakumm CMW o npaBunax M Cpokax NpOBeAeHMs
akkpegutauum wunu nepeakkpeautaumm npu CypebHom pgenaptameHTe. PeleHne no pesynbTatam
pPacCMOTPEHUS 3a8BKMN NMPUHMMAET HavYanbHUK OTAENa B TEYEHNE MecsHLa CO OHA ee MOoMyYeHus.

B cootBeTrcTBUM C paccmatpuBaembiM [lonoxeHvem akkpegutauus Ccpeacts  MaccoBOW
MHdOpMaLUK NOATBEPXKOAETCH CneumanbHOM akkpeanTauMoHHON KapTOYKOMN, KOTopasi Bbl4aeTCsl CPOKOM
Ha oauH rod. AKKpeauTauMOHHas KapTovka yCTaHOBMNEHHOro obpasua noanvcbiBaeTcs reHepasbHbIM
anpektopom CynebHoro genaptameHTa un 3aBepseTcs repbosovi nedatbto CygebGHOro genaprameHTa.
AKKpeOuTaUMOHHAs KapTouyka Bpy4aeTcd JNUYHO aKKpeOAUTOBAHHOMY >KYPHAaNUCTy, akKpeouTauMOHHbIe
KapTOYKM Ha NpeabsBUTENS NONyYaeT YNONMHOMOYEHHbIM NpeacTasutenes pegakunn CMA.

B uensax s3awutbl MHTEPECOB OpraHoB, OpraHM3auui 3akoHogaTenb YCTaHOBMIT NPaBumo, Mo
KOTOPOMY >KypHanuct MoXeT ObiTb NuWeH akkpeguTauuu. B 4acTHOoCTW, Takad mepa MoXeT ObiTb
NMPMMEHeHa, ecnu WM WM pefdakumer HapylleHbl YCTaHOBIIEHHbIE MpaBura akkpeguTaumm nmbo
pacnpocTpaHeHbl HE COOTBETCTBYIOLLME LENCTBUTENBHOCTY CBEAEHNS, NopoYaLLme YeCTb 1 LOCTOUHCTBO
opraHu3auuu, akkpeauTOBaBLUEN >XypHanucta. B To e Bpemsa yKkasaHHbI akT [OIKeH ObiTb
NMOATBEPXKAEH BCTYMMBLUMM B 3aKOHHYHO CUITYy pelleHnem cyga. B yacTtHocTu, 3akoHopaTenb ykasbiBaeT
Ha crnegyowme Nogo6HbIe cryyau:

1) NO OKOHYaHUM CpoKa OEVCTBUS aKKkpeaUTALNOHHOWN KapTOYKu;

2) B criyyae 3aMeHbl akkpeaUTaLUNOHHbIX KapToyek Npy 06bsABNEHHOW NepeakkpeanTaumu;

3) npn HeobXOOUMOCTU NULLEHMS UM aHHYNMPOBaHUSA akkpeauTauum XXypHanucTa.

B nocnegHem criyyae HadanbHWK OTAena MPUHUMAET MOTMBMPOBAHHOE peELUeHue, KOTopoe
HanpasnseTcd B pegakumio cootseTcTaytowero CMA.

Ecnn akkpeanToBaHHbBIN KypHanWCT Obln yBOMEH WM OTO3BaH MO pPELUeHU0 PYKOBOACTBA
CcpeacTBa MaccoBoW MHdopmauumn, To pegakums obsizaHa cooOwmTb 06 3TOM B OTAEN B NMUCbMEHHOM
¢dopme B TeueHne 20 pHen. [locrne 3TOro nepcoHanbHas akkpeautTauusa [aHHOro XypHanucta
aHHynupyeTcs.

Takum obpasom, cT. 48 3akoHa PP "O cpepctBax maccoBow nHdopmaumm" yctaHaBnmBaeT, YTo
roCy4apCTBEHHbIE OpraHbl, OpraHu3auuv, YYpeXaeHusi, opraHbl OOLLECTBEHHbIX OO0beanHEeHWN
aKKpeaUTYIOT 3asiBMEHHbIX XXYPHanvMCTOB NpuW YCNoBUKU cobniogeHns pegakumsammn npasmn akkpegmTaumum,
YCTAHOBMEHHbIX 3TVMW OpraHamu, opraHusauuamn, ydpexageHuamu. [locne 3Toro Ha opraHsbl,
opraHu3aumu,  yyYpexgeHusi,  aKKkpeaMTOBaBLUME  KyPHanuCTOB, Bo3naraetca  0683aHHOCTb
npeaBapuTenbHO M3Belatb O 3acefaHusix, COBELLaHWMAX W ApYrMx Meponpustusax, obecneuynBaTb
CTeHorpammMamu, MpOTOKONaMM W MHBIMW [OKYMEHTamMu, co3fgaBaTb OnaronpusTHble YCNoBusA Anis
NpPon3BOACTBa 3anucu npeacraBmMTenen cpeacts MaccoBon MHGbOpMaLUu.

Mpu ocyLlecTBrneHnn CBOEW AEATENbHOCTU XYPHANUCT MONb3yeTcs npaBoM CBOOOOHO ucCKaTb,
nony4yaTb, nepegasaTtb, MPOU3BOAUTbL U PACNpOCTPaHATb MHopMauuio nobbiM 3aKOHHBIM CMOCOOOM,
YTO 3aKpenneHo B Y. 4 cT. 29 KoHctutyuun PO.
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Cratbs 50 3akoHa P® "O cpepctBax maccoBon MWHopMauun” 3akpennseT ycroBusi
NpaBOMEPHOCTM pacnpoCTpaHEHMUs1 COOOLLEHUI U MaTepuanoB, MOArOTOBIIEHHbIX C WCMONb30BaHWEM
CKpbITOV ayamno- 1 BUOEe03anncu, KNHO- U1 oTockeMKN. Ha npakTuke nog CKpbITOW 3anucbio MOHUMAETCS
HarnsgHo-obpasHasa dukcauus  Kakux-nmbo cobbiTnin, hakToB, SBMEHUR, OEUCTBUA, KOTopasi
OCYLLECTBMSIETCA C MOMOLLbIO CMELMAnmM3NPOBaHHbIX TEXHUYECKMX YCTPOWCTB TAMHO, 3aMaCKMpOBAHHO,
He3aMeTHO 151 OKPY>KAKOLLMX.

XapakTepHol 0COBEHHOCTLIO AaHHbLIX OEWCTBUN SIBMSIETCHA TO, UTO 3a pacrnpoCTpaHeHMe 3anuncen
CKpbITOM Kamepbl B 0bxop TpeboBaHMW, ykasaHHbix B cT. 50 3akoHa PP "O cpepctBax MaccoBou
nHdpopmaumm”, MOXeT nocrefoBaTtb  YrofloBHasl, agMVMHUCTPATUBHAA WAM  OMCUMNIIMHAapHas
OTBETCTBEHHOCTb. B kayecTBe yCnoBuin HEHapyLLEHUs NpaB rpaxkgaH Npy BOCNPOU3BEAEHUN COOOLLEHNIA
N MmaTepuarnoB, MOATOTOBMEHHbIX C MWCMOMb30BAHNMEM CKpbITOM ayguMo- W BUOEO03arnucu, KUHO- U
OTOCHLEMKN, HA3BaHbI TaKMe Criyyau:

1) ecnu nogoGHble OENCTBUSA HE HapyllalT KOHCTUTYLMOHHBbIX MpaB M cBoOOA 4YernoBeka U
rpaxkgaHunHa;

2) ecnu 31O HeoOXxoAMMO ANSA 3aluUTbl ODOLLECTBEHHBbIX WHTEPECOB WM MPUHATHI MEpbl NPOTUB
BO3MOXXHOW MAEHTUMUKALMM NOCTOPOHHUX NNLL;

3) ecnvn geMOoHCTpaums 3annucy NPon3BOAUTCS MO PELLEHUIO cyaa.

CraTyc xypHanucta npegnonaraeT BO3/IOXEHME Ha HEro, Kak yxxe OblNo cka3aHo, onpeferieHHbIX
obsa3aHHocTenn. Kpome TOro, MOCKOMbKY OH BbICTYyNaeT aBTOPOM Mpov3BedeHUn, nybnukyembix B
Nepuoanyecknx MnevyaTHbIX WU3JaHusX, OOCTYMHBIX LUMPOKOM NybrivKe, OH AOMMKEH NpUAepXUBaTbCS
OOCTOBEPHOCTU M3naraembix UM hakToB M He BBOAUTb B 3abnyxaeHue rpaxgaH. B cBaam ¢ atum B
3akoHe PP "O cpepctBax maccoBor MHopMauun" COOEPXUTCS HOpPMA, YCTaHaBNMBaloLWas 3anpeT Ha
3roynoTpebrieHne npaBamu XypHanucta (cT. 51).

Tak, 3akoHogaTenb He OOMyCKaeT MCMOMb30BaHWE MNpaB >XypHanucrta "B LENsX COKPbITUS WIn
danbcndukauum OOLWECTBEHHO 3HAYMMbIX CBEAEHWW, PACNpOCTPaHEHWs CryxoB MO4  BWOOM
OOCTOBEpPHbIX coolOLleHnn, cbopa MHgopMauun B MOfb3y MOCTOPOHHEro nuua WAWM OpraHuM3auunn, He
SBIAIOLLIENCA CpefCcTBOM MaccoBol MHdopmauun”. Kpome Toro, n. 2 ct. 51 3akoHa PO "O cpeacrtBax
MaccoBon WHopmaumn" ycTaHasnusaeT, 4YTO "3anpellaeTcs MCMornb3oBaTb MPaBO XypHanucTa Ha
pacnpocTpaHeHne MHOopMaLUKN C LeNbio ONOpoYUTb FpaXkdaHnHa U OTAeNbHble KaTeropum rpaxaaH
WCKINIOYNTENBHO MO MpM3HaKaM Mnofa, Bo3pacTa, pacoBOW UM HaUMOHAIbHOW NPUHALMNEXHOCTH, A3blka,
OTHOLLIEHMS! K penurum, npodeccum, MecTa X1UTenbcTea 1 paboThl, a Takke B CBA3N C UX MOMUTUYECKUMMU
ybexgeHnamn". Takum obpa3om, Cpeau HapyLleHui, nognafarlumx Mof YKa3aHHYK CTaTbi, MOXHO
BblAenutb danbcudukaunio ceefeHuin. loa gaHHbIM - NOHATWMEM nogpasyMeBaeTcd  U3MEeHeHue
COAEPXaHNA OOCTOBEPHbIX COOOLLEHUI, UCKaKeHue ux cyTu. XKypHanmcT MOXeT co3faTtb MOSTHOCTbIO
HEOOCTOBEPHYHO  MHOPMALMIO O KakoM-nbo  OOLWECTBEHHO 3HayYMMoM  coObiTuM  (MonHasi
danbcndukauusg), a MOXEeT WCKa3UTb JUWb OTAENbHbIE 3NeMeHTbl UHdopmaunM (YacTudHas
danbcudpukaums).

OQgHMM M3 NPYHUMMNOB MPOdECCUOHANBHON 3TUKM XXypHanucTa B MMPOBOW MpakTMKe BbICTymaeT
rapaHTMpOBaHWe FOASM MOMNyYeHUss NPaBOVBON M LOCTOBEPHON MHGOPMAaUMM NOCPEenCTBOM YECTHOrO
OTpaxeHunsi 00bEKTUBHOW peanbHocTU. XKypHanucT ob6s3aH nanaratb aktbl 406pPOCOBECTHO, COXPaHSs
UX MOAMWHHBLIA CMbICH, BCKPbIBas BaXKHeWLUMe CBA3M U He Jonyckas uckaxeHuin. NMpn 3aTom OH JormkeH
MaKCUMarbHO WCMONb30BaTb CBOM TBOPYECKME CMOCOBGHOCTM, And TOro 4tobbl [OHecTu [o
0O EeCTBEHHOCTN [OCTAaTOMHOE KONMMYECTBO MaTepuana, KoTopoe no3Bonuno Obl en cdopmMupoBaTh
TOYHOE W CBSAA3HOE MpeAcTaBfeHMe O MUpe B Lensx Hamboree OOBEKTMBHOIO NpPeAcTaBNEHUA O
MPOUCXOAALLMX COOBITUSX (MPUHLIMN BEPHOCTY XXypHaNncTa 06bEeKTUBHON pearnbHOCTK).

CTouT OTMETUTBL, YTO B XypHaNUCTUke MHGOPMaLMa NOHMMAETCA Kak obLiecTBeHHoe Bnaro, a He
Kak npegMeT notpebneHvs. OTO NPMBOAWUT K OCO3HAHWUIO, YTO KYPHamnWCT HeceT OTBETCTBEHHOCTb 3a
nepefaHHyo MM UHGOPMaLMIO, MpUMYEM He TONbKO nepen Temu, KTo koHTponupyeT CMW, Ho npexae
BCEro nepepn HaceneHneM, yumTbiBas pasnuyHble counanbHble MHTEPECHI.

OTBETCTBEHHOCTb >XypHanucra COCTOMT B TOM, YTO OH JOIDKEH Mpu Nobbix OBCTOATENbLCTBAX
AencTBoBaTb B COOTBETCTBUN C COOCTBEHHBbIM HPaBCTBEHHLIM CO3HaHMEM. B kauecTBe npumepa MOXHO
NMPVBECTY CEeayLLYI0 CUTYaUMo.

Mprmep.

B CypebGHyto nanaty no uWHdoOpMauuoHHbIM crnopam npu  [pesvgeHte P®  obpartunca
npeacegartenb KOMUCCUMM MO JNIMLEH3UPOBaHMIO TenepagvoBellans B Yamyptckon Pecny6nuke HO.UA.
MegBseneB B CBA3WM C cCUCTEMATUYECKUMM HapyLUEHUAMMU, MO ero MHeHwuo, TernekomnaHwen "Anbsa”
OenCTByIoLLIero 3akoHoadaTenbcTBa U NPodeccnoHanbHON 3TUKK XypHanucTa. Kak cuntan sassutens, B
nporpammax TenekomnaHun "AnbBa" - "Nota-bene" n "He mory monuath" - gonyckalTtcs "npsiMble
ockopbrieHus B agpec OTAENbHbIX TPpakgaH W AODKHOCTHBIX nud, anbcuumumpyoTca MHorme
001 eCTBEHHO 3HaYMMble haKTbl, pacrnpoCTpaHAETCs HeqOCTOBepHasi MHdopmauus”.

B obpawenun B CygebHyto mamaTy cka3aHO, YTO 3a [OMyLIEHHble HapylleHus TenekommnaHvim
"AnbBa" HEOQHOKPATHO HaNpPaBNANUCb OT UMEHWU KOMUCCUM MO FINLEH3UPOBaHMIO TerepagnoBeLLaHns B
YaomypTtckon PecnyGrnvke u pernoHanbHOro ynpaBrfieHWs permctpaumMn M KOHTpOmns 3a cobnopgeHnem
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3akoHogartenbctBa PO o cpepctBax maccoBoln MHopMauum B YamypTtckon Pecnybnuke nucbMeHHble
npepynpexaexus. KO.N. Meaeseges npocun CyaebHyo nanaTy B CBSI3M C 3TUMW MporpaMmmaMu aatb
NpaBoBYIO OLEHKY AeATernbHOCTU TenekomnaHum "Anbea".

Bbino ycraHoBneHo, 4to B nepepade "Nota-bene" (o1 5 utoHs 1996 r.) aBTOp nporpammbl A.
Bacunbes coobwwmn, 4to "...aeHbrm y npeacenatens FoccoBeTta B ero nuyHom doHae (1% ot GrogxeTa,
unun npumepHo 28 wmnpg. pyb6.) ectb". B nmMcbme, nognvMcaHHOM pykoBOAWUTENEM annaparta
locypapcteeHHoro Coeeta Yamyptckon pecnybnvkn A.M. OOMMHOBBLIM, ONPOBEPrHYTHI 3T CBELEHUS:
"CornacHo npunoxeHunto N 3 k 3akoHy Ygmyptckon Pecnybnuku "O pecnybnukaHckom Oromxete
Yamyptckon Pecnybnukun Ha 1996 rog" ot 22 gekabpsa 1995 r. N 151-1, pe3epBHbI hoHA npeacenarens
loccoseta Yamyptckon PecnyGnvkm coctaensieT 1,5 mnpg. pyb. u pacxogyeTcsi B COOTBETCTBMM C
CYLLECTBYIOLLUM MOfoxeHnem ob atom cpoHae".

Takum obpasom, aBTop nepegayn "Nota-bene" ot 5 moHsa 1996 r. A. BacunbeB OeNcCTBUTENBHO
Hapywwun 4. 2 cT. 49 3akoHa P® "O cpeacrBax maccoBor MHdopmauun”, 06a3bIBatoLLLYIO KypHanNMCToB
npoBepsATe AOCTOBEPHOCTbL coobuiaeMon mmu mHpopmauun. OrnacuB HegOCTOBEPHY MHGOpPMaLMIO,
aBTop nporpammbl "Nota-bene" cdanbcudurumpoBan oOLWECTBEHHO 3Ha4YMMble cBedeHus, "yBenuums"
obbem pesepBHOro oHaa npegcepatens Foccoseta Yamyptckon Pecny6nvkm ¢ 1,5 mnpg. oo 28 mnpg.
py6. A. BacunbeB 3noynotpebun npaBamu XypHanucTa, 4to 3anpeuwieHo cT. 51 3akoHa P® "O
cpencrteax MmaccoBon nHgopmaumm" <30>.

<30> Pewenne CynebHon nanatbl No MHGOPMaUMOHHBIM criopamM npu NpesnaeHte Poccuiickon
depepaumm o1 26 pekabpa 1996 r. N 27(110) "O6 obpawennn npeacenatens Komuccum no
NUUEH3NPOBaHUO TenepaguoBellanma B Yamyptckom Pecnybnuke HO.UM. MegsegeBa no nosoay
HapyLeHun TenekomnaHuen "Anbea" 3akoHa PP "O cpeacreax MaccoBon MHopmauun'.

Momumo dhanbcudmkaumm, Kak HapylleHWe CO CTOPOHbI XypHanucta Oyaer paccmaTtpuBaTbhbes
pacnpocTpaHeHne CryxoB, T.e. 3aBeAOMO U OYEBUOHO HeOOCTOBEpHOW mHdopmaumun. [op kateropuio
NogoOHbIX  OEWCTBMM  MmognadaeT  pacnpocTpaHeHue  MobblX,  MOMHOCTBK  MAM  YAaCTUYHO
chanbCnMUNPOBaHHbIX CBEAEHUA O (akKTax W KOMMEHTapMeB K HUM MNo4 BWMAOM pearbHOW,
NMPOBEPEHHON, COOTBETCTBYIOLLEN MCTUHE MHAOPMAUMK, a Takke CO34aHue WIM3Un SOCTOBEPHOCTU
WMHOpMaLUK, YTO BBOAMUT rpaxKaaH B 3abnyxaeHne OTHOCUTENBbHO pearibHOro MosIoXKeHWS BELLEN.

[Mpumep pacnpocTpaHeHWs CIyXOoB.

Mogo6HBIM MPUMEPOM MOXET NMOCNYXUTb OEMN0, pacCMOTPeHHoe No obpatteHuto A.J1. OcTpoBcKoro
B CynebHyto manaTy no uHdopmaumoHHbeiM cnopam npu lNpe3ngeHte PO B cBA3n ¢ MHopmauven B
rasete "CerogHa" ot 18 uonga 1996 r., B xxypHane "Utorn" ot 23 nons 1996 r. u B nporpamme "Utorn" Ha
kaHane HTB 21 wiona 1996 r. B CygebHyto nanaty no uHdopmaumnoHHeiM cnopam npu lNpeangeHte PO
obpaturncs ¢ 3aasnennem A.JJl. OcTpoBckuin, NpeacTaBnaBwniA B TaraHckom cyae r. MocKBbl MHTEpECHI
19 xypHanucTtoB, paboTaBwux B rasete "Cemb OHEN" 1 NbITaBLUMXCHA Yepes Cyn B3bICKaTb roOHOpapbl CO
cBoero paborogarens.

A.J1. OcTpoBCKMIA B CBOEM 3asiBNEHMUN yTBEPXKAAET, 4To B rasete "CerogHs" B matepuane "PakeT ¢
NMoMoLLbo feransHon ctuuun” (18 nona 1996 r.), B xypHane "Utorn" B matepuane "Usgatenes "toros"
noaseprcs cynebHomy pakeTy" (23 nons 1996 r.), kpome Toro, B nporpamme "Utorn" tenekomnannm HTB
(21 wonsa 1996 r.) B ero agpec ObiMM pacnpoCcTpaHEHbl CBEAEHMS, OCHOBaHHbIE Ha Criyxax,
HENPOBEPEHHbIX AaHHbBIX W TOXXHON MHdbOpMaLUW.

CynebHasa nanarta, paccMoTpeB mMaTepuansl gena, ycrtaHosuna, 4to A.Jl. OCTpoBckvi 3awman
npaBa 19 >XypHanucTOB Ha Mony4yeHne roHopapoB 3a BpeMs ux paboTsl B rasete "Cemb gHen". Mo ero
xogartanctey 12 wionsg TaraHckum cygom . MockBbl ObINO MPUHATO pelleHve (B uensix obecnevyeHus
ucka) ob apecte cuyetoB u wumywecta 3AO "UspgatenbctBo "CeMb AHen", KOTOpoe Hapsgy C
aKunoHepHbIM obliectBom "PTB-npecc" paccmaTtpuBanoch B kadecTBe oTBeTumka. A.Jl. OcTpoBckuin B
TOT e geHb Hanpasun B 3A0 "MN3gatenbctBo "CeMb gHen" TenedgoHorpammy, B KOTopon coobwan ob
aToM peweHumn cyga. Kpome Ttoro, B Hewn A.Jl. OcTpoBckui npegynpenun, 4To "mo MHGOpMaLMOHHBIM
areHTcTBaM OyaeT pacnpocTpaHeHa MHopMauus O nMpekpalieHun Bbinycka xypHana "WUtorn", rasetobl
"CeroaHs" n exxeHegenbHuka "Cemb aHeln" B cBa3u ¢ apectom cyeTtoB 3A0 "MapartenbctBo "CemMb gHen".

Takoro poga npegynpexgeHne co ctopoHbl A.Jl1. OcTpoBcKoro ObiNo oTpuuaTensHO BOCTPUHATO
pegakuusmn rasetbl "CerogHa" u xypHana "Utorn", 4to 1 nocnyxuno noBoAoM Ans nybnvkauun, roe
astopbl [1. Octanbckuii n C. MNMapxoMeHKo ocnapvBanv SaHHOE pelleHne cyda, AaB Mo 3ToMy nosogy
CBOI OueHKy. ABTOpbI Obinu yBepeHbl, 4To ux nagatens - 3A0 "MisgatensctBo "Cemb OHEN" - HE MOXET
ObITb OTBETYMKOM MO MCKy 19 XypHanucToB, u npueenu ybeauTternbHble apryMeHTbl B MOMb3y 3TOrO
BblBOAA.

Pewwenne TaraHckoro cyga no UCKy XXypHanucToB NoaTBEPANIIO MPaBOMEPHOCTb NO3MLMN aBTOPOB
MaTepuanos, onybnukoBaHHbix B rasete "CerogHs" u xypHane "WUTtorn": roHopapbl Obinn B3biCKaHbI
TONMbKO C akumMoHepHoro obuwecTtBa "PTB-npecc”. [1oaToMy HET OCHOBaHWi cuuTatb nybnukaumm [.
Octanbckoro u C. NapxomeHko He06OCHOBaHHbIMM.
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OToMy Xe cobbITuio - cocTosBlemyca 12 nona 1996 r. cynebHomy 3acefaHuto - Obin NOCBSLLEH
21 niona 1996 r. ctoxeT nporpammbl "UTorn" TenekomnaHun HTB. ABTop ctoxeTa B. JleHckun, ccbinasch
Ha uHdopmaumio pykooactea 3A0 "MzgatenbctBa "Cemb gHen", coobwmn o6 A. OCTpoOBCKOM, YTO TOT
"cymen, LaHTaXnpysi [POMKUM CKaHOAlNbHbIM MPOLLECCOM, 3aCTaBUTb M3BECTHYIO aMepUKaHCKylo hrpmy
6e3 cyna BbinnatuTe emy 15 ThiC. AoONNapoB", yBENUUMIT CyMMy 1cka XypHanuctoB Ha 100 mnH. py6. 3a
CYeT CBOEro roHopapa, 3awuiuian B cyae uHTepechl ra3etbl "3aBTpa”. B xoge 3acefaHusi CO CTOPOHBI
HTB He Obino npeacrtaeneHo CynebHon nanate [oKas3aTernbCTB JOCTOBEPHOCTU 3TOM MHGOPMAaLUK.
Kpome TOro, Ha 3acegaHmvm He Obina noarBepxaeHa ccbinka B. JleHckoro Ha To, 4TO BCcA 3Ta
nHgpopmaums noctynuna ot 3A0 "UzpatenscTeo "Cemb gHen" <31>.

<31> PeweHue CypebHor nanatel MO MHOpPMaLMOHHbIM criopam npu lNpeangeHte PP ot 13
despansa 1997 r. N 3(114) "O6 obpaweHun A.JI. OCTpoBCKOroO B CBSA3W C MHpopMauuen B rasete
"CerogHs" ot 18 mons 1996 r., B xxypHane "Utorn" ot 23 niona 1996 r. n B nporpamme "Utorn" Ha kaHane
HTB 21 nona 1996 r.".

Takum obpas3om, [OOPOCOBECTHOCTL XypHanucta B nobom crnyvae npegnonaraeT geTanbHyto
npoBepKky akToB, TOYHOE BOCMNPOWM3BEAEHUE CBEAEHWW, KOTOpble OblMM UM MNOYEpPrnHyTbl U3
OOKYMEHTamnbHbIX WM WHbIX WCTOYHWKOB W MpedHasHaYeHHbix Ans nybnukauum. COOTBETCTBEHHO,
nogobHOe KayecTBO XKypHanMcTa WMCKMYaeT NOATacoBKY hakToB, UCMOMb3oBaHWe Ge3gokasaTeNibHbIX
CYy)XOEeHWI, BbiMbICTa, 1 TeM bonee danbcudmkaumio matepuanoB. HUMKTO He 3acTpaxoBaH OT OLLMOKM,
XKYPHamnuCT TOXe MOXeT 3abnyxgaTbCsi OTHOCMTENBHO WCTUHHOCTM cBedeHun. OpHako ecnv OH
OBHapPYXWT My 3anofo3puT BO3MOXHOCTb COOCTBEHHOM OLIMOKKM, TO OH 0053aH HEMEOJIEHHO MPUHSTb
HeoOXoaVMble Mepbl Of1S1 YCTPaHEeHUs ee MOCMEeACTBUA NyTem, Hanpumep, Nybnvkaumm onpoBEPKEHWS,
NMPUHECEHMS U3BUHEHWUI, BO3MELLEHNST MOparbHOro ywepba notepneswiemMy v 1.4.).

CraTyc XypHanucTta B OTAENbHbIX ClyvasiXx MOXET pacrnpOCTPaHATbCA M HAa HEKOTOPbIX rpaxaa,
KOTOpble DaKTUYECKN HE 3aHUMAIOTCH XXYPHANUCTCKOM OeATeNnbHOCTbIO. COOTBETCTBEHHO, Ha HUX OyayT
pPacnpoCTPaHATLCS MONOXeHNA 06 OTBETCTBEHHOCTU. B yacTHocTu, cT. 52 3akoHa PP "O cpencreax
MaccoBoW MHGopMauuKn" BbIOENSAOTCA TakKne KaTeropum:

1) WTaTHbIE COTPYAHMKM pedakuMi, 3aHMMalLnecss peaakTMpoBaHUeEM, co3gaHvem, cOopom unm
MOArOTOBKOM COOOLLEHUA U MaTepuanoB A1 MHOTOTUPaXHbIX ra3eT W ApyrMx CpPeacTB MacCOBOM
nHpOpMaUMM, NPOAYKUMS KOTOPbIX PacrnpoOCTPaHAETCA WCKMYUTENbHO B Mpegenax ogHoro
npegnpustusa (06beguUHEHUS ), OpraHM3aunn, y4peXxaeHus;

2) aBTOpbI, HE CBSI3aHHbIE C pefaKumMen CpeacTBa MacCcoBov MHAOPMaLMM TPYSOBbIMU UITM UHBIMU
OOrOBOPHBbIMW  OTHOLLEHUSIMM, HO MpPU3HABaeMble €K CBOMMW BHELUTATHbIMW aBTOpaMu  WNn
KOppPEeCnOoHAEHTaMM, NPY BbINOMTHEHUN MU MOPYYEHUI PeaaKLUN.

§ 2. TpyaoBble 1 rpaxaaHCKo-NpaBoBble JOroBOPbI CO LITATHLIMU
1 BHELUTATHBIMU TBOPYECKMMW paboTHUKaMM

TepmuH "goroBop" npwu perynupoBaHMU OTHOLLEHWIA MO NoBOAY OOBLEKTOB MHTEMNEKTyanbHOW
cobCcTBEHHOCTU ucnonb3yeTcs B Yactu vyeTBepton K PO Tak xe, Kak 1 ncnonb3oBarncs paHee B 3akoHe
P® "O6 aBTOpckOM mnpaBe U CMexHbIXx npaBax". [Mpn 3TOM OCTaeTcsl HEACHOW Mpupoda M Xapakrep
Takoro 0roBopa: rpaxxaaHcko-npasoBOn UK TPYA0BOMN.

PelieHne gaHHOM npobnembl MMeeT npakTudeckoe 3HaveHue. B yacTHocTu, OT aToro 3aBuCAT
crnegyoL e MOMEHTBI:

1) ocHOBHbIE TpeboBaHMs Kk hopMe JOroBopa U MOCNEACTBUS ee HeCOobnoaeHNs;

2) TpeboBaHus, yCTaHaBMMBaeMbIE B OTHOLLEHUN COAEPXXaHUs OAaHHOIO 4OroBopa;

3) OTBETCTBEHHOCTb 3a HapyLUeHne 4OroBopa;

4) NopsAoK paspeLLeHnsi CopoB, UX NMOACYAHOCTb, CPOKM MCKOBOW AABHOCTY U Mp.

PerynupoBaHue 3Tux acnektoB B TPYAOBOM W TPaXOaHCKOM MpaBe YacTO CyLIECTBEHHO
pasnunyaetcsa (Hanpumep, ANs rpaXx4aHCKOro npaBa XapakTepHa Mpe3ymnunsi BUHbI, B TPY4OBOM MpaBe
BVHY Heobxoammo fokaseiBaTtb). Ocobyto CnOXHOCTb B 0DO3Ha4YeHHOW cdepe COoCTaBnsieT BOMPOC O
cnyxebHbIX NpousBedeHusX, MOCKOMbKYy B AaHHOM Crydae BO3MOXHO 3akiiovyeHue TpyLoBOro,
rPaXX4aHCKO-NpaBOBOro, CMELLUAHHOr0 AOroBOpoOB. YacTo ux TPyAHO pasrpaHuMuvTb, YTO 3aTpygHAeT
peLLeHre BO3HMKAIOLLMX BNOCNEACTBMU CMOPOB.

OcobbI HTepec B 3TOW CBA3M NPEACTaBNSAT TE3MChl N apryMeHThl, BblABMHYTbIE B cTatbe H.IM.
KopuarmHon "OTgenbHble acnekTbl C€Oo3gaHust criyxebHbix npoussegeHun” <32>. ABTOp CTaTbu
paccmaTpvBaeT OXpaHsieMble 3aKOHOA4ATENbCTBOM Cry)XeOHble Npon3BeaeHUs 1 obpallaet BHUMaHue Ha
pasnuunst rpaXxgaHCcKoro 1 TPyAONpPaBOBOro PErynupoBaHMs OTHOLLEHWN, CKNagbIBaOLWLMXCSA MO MOBOAY
HMX. B yacTHoOCTW, Tpy4oBoe MpaBoO He perynvpyetr obopoT Bewewn (M COOTBETCTBEHHO pe3ynbTaToB
WHTENNEeKTyanbHON OeATeNbHOCTM), He yCTaHaBnMBaeT NpaBuil 3akiOYeHNsi, UIBMEHEHUS, PacTOPXKEHUS
CAENnoK Mo noBoAy nepexoda aBTOPCKMX MpaB M MHOMO - BCE 3TO OTHOLUIEHUs, Bxoaswime B cdepy
rpaxaaHCcKo-NpaBoBOro perynuposaHus. [pegMeT ke Tpy4oBOro npasa COCTaBNSAET Npexae BCero cam
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npouecc Tpyda, a Takke OTHOLUEHMS MO BbinnaTe BO3HArpPax4eHusa 3a 3ToT Tpya (3apaboTHowm nnathbl).
AHanornyHoe MHeHue BbickasbiBaeT H.I1. KopyarvHa B Ha3BaHHOW CTaTbe.

<32> KopuyaruHa H.[1. OtgenbHble acnekTbl co3daHusa crykebHbix npowv3segeHun // Konnerus.
2006. N 7.C. 44 - 47.

Takum obpasom, npegmeT TpyaoBOro gorosopa (YCrnoBusi O Tpyae v Mp.) HE MOryT COCTaBnATb
YCIOBMS, XapaKTepU3ytoLLmMe cogepXaHne rpakaaHcko-npaBoBbIX 4OrOBOPOB, U HA06opOT.

OpHako psa yyYeHbix KpuTukytoT BbiBog H.MM. KopuarmHom, KOTOpbI COCTOMT B TOM, 4TO €cnu
TPY4OBblE OTHOLUEHWsI, OCHOBaHHblE Ha MogYMHeHun paboTHMKa paboTogaTento, He perynupyroTcs
rpaXgaHCKMM 3akOHOAATENbCTBOM, TO M TPYAOBOW LOrOBOP HE MOXET coaepxaTb B cebe MnpuaHaku
rpaXgaHCKo-MpaBOBOro  [OroBOpa, MOPSAOK  3aKIMOYEHUsT M CYLECTBEHHbIE  YCIOBMSI  KOTOPOro
onpenenstTcs B COOTBETCTBUM C TpeOOBaHNAMM rpaXgaHCKOro 3akoHogatenbcTBa <33>.

<33> KopuyarnHa H.[1. OtgenbHble acnekTbl co3daHusa crykebHbix npowv3segeHun // Konnerus.
2006. N 7.C. 44 - 47.

HeobxogMMo OTMETWUTb, YTO CyLLEeCTBYET ONpederieHHOe pasnuyne Mexay [AOroBOpoM Kak
MMCbMEHHBIM JOKYMEHTOM, [JOrOBOPOM KaK puaudeckum ¢aktoM u  OOroBOPOM Kak CUCTEMOWN
OOrOBOPHbIX MPABOOTHOLLEHUIN (COBOKYMHOCTLIO MpaB M 06513aHHOCTEN), KOTOPbIE MOPOXO AT AaHHbIN
topuandeckmnii bakt. Ha Takoe pasnuymne, B YacTHOCTW, obpaluatoT BHMMaHue M.W. BparuHckuin n B.B.
BuTpsiHCKMAA.

BesycnoBHo, nopoxgaemble TpyooOBbiIM [AOroBOPOM MNpaBa W 06S13aHHOCTM HE MOryT ObITb
MPOU3BOJSIbHO 3aMEHEHbI Ha rpaXKgaHcko-npaBoBble. OAHAKO JOKYMEHT, MOMMEHOBAaHHEIN Kak Tpya40BON
JOroBOp, BMOMHE MOXET COoAepXaTb YCIOBMS IpaXdaHCKO-NpaBoBOro xapakrepa. WMHbiMm cnosamw,
lopyanyeckn (cogepxaTtenbHO) 34ech peyvb MAET O ABYX PasfUYHbIX AOroBoOpax, XOTA O00beaMHEHHbIX
obuwen dopmoin.

Takum 06pa3oM, MOXHO caernaTb BbIBO4 O TOM, YTO camM (PaKT Hanu4ums TPYAOBbIX OTHOLLUEHWUA U
CO30aHME KOHKPETHOrO OXpaHAeMoro obbekTa MWHTENNeKTyanbHOM COOCTBEHHOCTM B npouecce
NCMOMHEHNsT TPyOoBbIX 00A3aHHOCTEN MnM MO 3adaHuio paboTtodaTtensi BbiCTynaeT HeoOXoaAWMbIM 1
OOCTaToOYHbIM YCIIOBMEM aBTOMATUYECKOrO BO3HUMKHOBEHUS UCKIMIOYUTENBHBIX MpaB y pabotogatens. B
OAaHHOM Crny4ae 3akmntoyeHust crneumarnbHbIX [OroBOPOB, HAMpaBMeHHbIX TOMbKO Ha npuobpeTeHue
NCKIMIOYUTENbHBIX NpaB (Hanpumep, 4oroBop 06 OTYYXAEHUN UCKITIOYUTENBHOIO NpaBa Ha Npou3BedeHne
- cT. 1285 TK P®), pabotogartento He TpebyeTcsl, MOCKOMbKY 3TU NpaBa BO3HUKAKT Yy HEro B Cuny
NPSMOro ykasaHus 3akoHa. [lonydaeTtcd, 4YTO HanuumMe TPyAOBOrO [LOroBOpa CHYXWUT B TO XE Bpems U
IOPUANYECKM 3HAYMMbIM  (DAKTOM TPaXKOAHCKOrO NpaBa, TaK Kak BRe4veT rpaxgaHCKo-MpaBoBble
NnocneacTBus - BO3HWKHOBEHME NpaB y paboTogarens.

OpHako paboTHuk-aBTOp M pabotogaTtenb MOryT nNpegycMoOTpeTb MHOE pacrnpedeneHue npas Ha
pes3ynbTaT UHTENNeKTyarnbHOW OEeATENbHOCTU, 3aKMOYMB OTAENbHbIN FPaXKgaHCKO-NMpaBoBON A0roBop 06
aToM. [laHHbIN rpaxgaHCcKo-NpaBOBON AOrOBOP MOXET BbICTYNaTb B PasfiMyHbIX MUCbMEHHBLIX (hopmax.
Hanpumep, Kak oTAenbHbIN A0roBOP-A0KYMEHT, KOTOPbIN ABMSETCS rpaxaaHcko-npasosbiM. Ha npupony
TaAKOro [OroBopa, BO3MOXHOCTb €ro 3akii4veHusi, a TaKkke OEWCTBUTENbHOCTb HE BIUSET Hanuiue
TPYAOBbLIX OTHOLLEHWIA.

lMpakTuyeckoe 3HayeHVe 34eCb COCTOUT B TOM, YTO AaHHbIN AOroBOP NPOSOSHKaeT JENCTBOBATL U
nocne npekpalieHns TPy4oBbIX OTHOLWEHUIA. B nocrnegHem cnydae aTm nuua He CBA3aHbl ApYr C APYrom
TPyOOBbIM  JOTOBOPOM, WX YXEe HEBO3MOXHO HaseaTb "paboTHuk" w "pabotogartenb". OHu
TpaHCcOpMUPYIOTCS B MPOCTO aBTopa u npaBoobnagartens, guanyeckoe n 0ObIMHO puanYeckoe nuuo,
Mexay KOTOpbiMW paHee Obin 3akfiovyeH M NpoAormkaeT OEeNCTBOBaTb TOT MIIM MHOW TPaXKOaHCKO-
NpaBOBOW AOroBOP O pacnpeieneHnmn NCKIMYNTENbHbIX MPaB.

Bo3MOXHO Takke 3aknyeHme CMeLLaHHOro NonmMoTpacneBoro gorosopa <34>, korga cornatleHue
O pacnpegeneHun npaes obbeanHeHO B obuien opme C TpyooBbiIM [OTOBOPOM-OOKYMEHTOM. 3aech
cornawleHue o pacrnpegeneHum npae OygeT npeacTtaBnsite cobon OTAenbHOE YCnoBue, BblpaKeHHOoe
Hapsgy C TPy4onpaBOBbIMU YCITOBUAMU B TEKCTE OAHOMO AoroBopa. 3To byaeT eauHCTBEHHOE OTnnydme
€ro OT WHbIX FpaXK4aHCKO-MPaBOBbIX AOrOBOPOB. YTO ke KacaeTcs 3aKMi4YeHWst HenocpenCcTBEHHO
TPY4O0BbIX AOrOBOPOB C TBOPYECKUMU paboTHMKaMM, TO HEOBXOAUMO OTMETUTL CriegyroLimne ocobeHHOCTH
B 0603Ha4YeHHON cdepe. TpyaoBON SOrOBOP 3aKYaeTCs CO WTaTHbIM PaboTHMKOM, T.€. HaHATOE NUUOo
BKIHOY@ETCA B LUTATHOE pacnvcaHue, M OTHOLLEHWS, KOTOpble BO3HMKAOT Yy Hero ¢ pabortogartenem,
abConTHO NOAYMHAIOTCS TPYA0BOMY 3aKOHOAATENbLCTBY.

<34> Oropogos [O.B. CnyxebHble 0OBbEKTbl MHTENNEKTyanbHON COOBCTBEHHOCTM U CMELUaHHbIe
O0roBOpbI, 3aKknovyaemble ¢ paboTHMKaMu (COOTHOLLIEHNE rpaXa4aHCKoro 1 Tpygosoro npasa) // Konnerwus.
2006. N 11.
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OpgHako, MOMMMO BOMPOCOB, KOTOpbIE KacakTca UckntountTenbHo cobnogerns TK PO, B Tpygosom
J0roBope C TBOPYECKUMM paboTHMKaMK, MO MHEHUWIO psifia lOpUCTOB, cnefyeT 06a3aTenbHO OTPasnTb:

1) nNpVHaQNEeXHOCTb aBTOPCKMX WM MNaTEHTHbIX MNpaB Ha MpPOAYKT Tpyda - OObekT
WHTENNEeKTyanbHOW COGCTBEHHOCTMU;

2) yCcnoBuS YyKasaHUs WMEHM aBTopa MpPU  MCMNOMb30BaHMN OObEKTa WHTENNeKTyanbHOW
COBCTBEHHOCTM B NMpoAyKTax KOMNaHmu;

3) nNpuHaAgNeXHOCTb MpPaB WM MEXaHU3M KX Mepexoda B Crnyvae [[OCPOYHOrO pPacTOpPXKEHUs
J0roBopa;

4) noTeHUManbHYl0 BO3MOXHOCTb WCMOMNb30BaHUA rpadnyeckux WM TEKCTOBbIX OOBLEKTOB,
CO34aHHbIX COTPYOHMKOM, B KQYeCTBe CPeACTBa UHAMBMAYyaNu3aLmMmn Npogykumm (TOBapHOro 3Haka);

5) ycnoBusi coOXpaHeHUs KOHMMAEHUMANbHOCTM AaHHbIX, MOJTyYEHHbIX, HaWAEHHbIX WIK
Npou3BeAeHHbIX COTPYAHUKOM BO BpeMsi paboTbl B KOMMaHMKU, a Takke Mocrie ero yBonbHeHus. [Ons
npenynpexaeHnst BO3MOXHbIX B OyayLlem CropoB Npy COCTaBMEHUN TPYOOBbLIX JOTOBOPOB HEO6X0OMMO
YEeTKO OnMcaTb CXeMy pacnpedeneHus npaB Ha pesynbTaTbl UHTENNEKTyanbHOW OeSATENbHOCTU MEeXay
COTPYOHUKOM W KOMMaHuemn-paboTtogaTenem, KOTOPYK, MOMUMO 3TOro, crieqyeT BKIOYMTb B TEKCT
TpygoBoro pgoroeopa. B 3akoHopgaTenbctBe PO  oTpaxaioTca  BOMpoOChbl  MPUHAANEXHOCTU
WCKMIOYUTENbHBIX MpaB MpU  CO34aHMM OOBEKTOB WHTENNEKTyarnbHOW COOCTBEHHOCTU HAeMHbIMU
coTpygHukamun. B uactHoctn, cr. 1295 K P® pelaer ykasaHHbIi BOMPOC TaK: MMYLLECTBEHHbIE
(ncknounTenbHbIE) NpaBa Ha 0O6bLEKTLI aBTOPCKOIO UMW NAaTEHTHOMO NMpaBa, eCN B JOTOBOPE HE yKa3aHo
nHOe, NpuHaanexar pabotogartento.

3akoH, 6e3ycrnoBHO, He B COCTOSHMU Y4YecTb BCE BO3MOXHble CUTyauuu, KOTOpble MOryT
BO3HWKHYTb B MpoLecce Tpy4oBbIX OTHOLIEHMIN paboTogatens U coTpyaHuka. Hanpumep, kakum obpasom
Hago OOKa3biBaTb, YTO OAHHbLIA pe3ynbTaT MHTENSEKTyarnbHOW OesTEeNbHOCTU OENCTBUTENbHO CO34aH
COTPYAHUKOM B pamkax cnyxebHoro 3aganuns? B abcontoTHOM OOMbLUMHCTBE CydaeB, K COXareHuio,
3TO 3agaHne He 0dopMNsAeTcs B MUCbMEHHOM BWAE, W CIIOXHO HaWTM Ha OQHOM MpeanpusaTun
He3anmHTEPEeCOBaHHbLIX CBMAETENEeN, cnocobHbIX MOATBEPOMTL B Cyde (hakT ero yCTHOro usnoxeHus. B
pesynbTaTte MacCMBHOE OTHOLIEHWE K TpeboBaHMAM 3akoHa 4acTo MPUBOAWUT K yTpate KOMMaHWEn
UCKMIOYUTENbHBIX MNpaB Ha CO3daBaeMble €€  COTPyOHUKaMU  OObEeKTbl  MHTEMNEeKTyanbHON
cobcTBeHHOCTU. B nHOM cuTyaumm COTPyOHUK NPOCTO MOXET ObITb HE3HAKOM C 3aKOHO4ATENbCTBOM 00
aBTOPCKOM MpaBe (OaHHbIi PakT umeeT MecTo B OOMbLUMHCTBE CriyyaeB), criegoBaTenbHO, OH byaer
nonaratb, YTO BCe MpaBa Ha co3faBaeMble OOBLEKTbI MpUHaanexar emy. Takoe 3abnyxgeHme paboTHuka
MOXET MOCIYXUTb NMPUYUHON HAHECEHWS] KOMMaHUM CyLLeCcTBEHHOro yuiepba. Takum obpa3om, B TEKCTE
JoroBopa HeobOXOAMMO YETKO YKasblBaTb, YTO MCKIIOYMTENbHbIE aBTOPCKME MpaBa Ha CcO3daBaeMble
COTPYOHUKOM MpOM3BEAEHMS NpuHagnexar paboTtogatento (B MPOTMBHOM Criyyae [JOfKHbl ObiTb
OrOBOPEHbI YCMOBUSA Mnepefadn yKasaHHbIX MpaB COTPYOHWKY, €Cnu 3TO COOTBETCTBYET MOMUTUKE
KOMMNaHum).

Kpome TOro, B cuny M3mMeHeHun 3akoHodaTenbcTBa 06 aBTOPCKOM MpaBe B CBS3N C MPUHSATMEM U
BCTynreHnem B gencrteme yactum detBepton K P® pabotogatenb MOXET Ha 3aKOHHbIX OCHOBaHMSAX
NULWLINTBCS UCKIMTIOYUTESNBbHBIX NPaB Ha CnyebHoe NpoM3Be4eHNE CBOErO COTPYAHMKA He TOMbKO B Criyyae
HENCMNONb30BaHNsI MATEHTOCMOCOOHOro ob6bekTa "MPOMBILLIIEHHOM COOCTBEHHOCTU", Kak 3TO U Obino
yCTaHOBNeHO paHee. B yactHocTu, ecnu pabotogaternb B TeYeHME YETbIpeX MeCsaUueB CO [OHS
yBe4OMITEHNSI ero paboTHMKOM He MOAAacT 3asBKy Ha Bbiayy MaTeHTa Ha COOTBETCTBYyHOLLME cryXebHoe
n3o0peTeHne, CnyxebHyl MNOMNesHyww MoAenb Wnu  CAyXeOHbI  NPOMBILWNEHHbIN  obpasey B
denepanbHbIl OpraH WCMOSTHUTENbBbHOW BAAcTM MO WMHTENNEKTyanbHONW CODBCTBEHHOCTM, He nepefact
NMpaBO Ha MOMyyYeHMe naTeHTa Ha cnyxebHoe n3obpeTeHune, CryXebOHyl MOonesHyw MoAdenb Wnu
cny>xebHbI NMPOMbILLIIEHHBIN ObBpasel ApyroMy nuudy WM He coobwMT paboTHUKY O COXpaHeHuu
NMHGOPMaLMM O COOTBETCTBYIOLLEM pe3yrbTaTe WHTENNEKTyanbHON OeATeNbHOCTM B TalHe, npaBo Ha
nony4yeHne naTeHTa Ha Takve u300peTeHue, MNOMe3Hyl MOAEeNb WM MNpPOMbIWIIEHHbI obpa3sel
npuHagnexvt paboTHuky (cT. 1370 K P®).

AHanorMyHoe npaBuIIo perynupyeT CXOXWe MPaBOOTHOLIEHUS W B CIlydae HeWcnornb30BaHus
obbekTa aBToOpcKoro npaea. Tak, cornacHo cT. 1295 'K P, ecnu paboTtogaTtenb B Te4eHMe Tpex JeT co
OHs, korga cnyxebHoe npou3BegeHue ObINO MPedoCTaBNeHO B €ro pacrnopsikeHne, He HadHeT
MCMOMNb30BaHMe 3TOr0 NPou3BedeHns, He NepeaacT UCKNIYMTENbHOE NPaBoO Ha HEro ApYroMmy nvuy unm
He coOoOLMT aBTOPY O COXpPaHEHUW MPOU3BEAEHUS B TaWHe, VCKIIOYMTENbHOE NpaBo Ha cryxebHoe
npou3BefeHre NpUHaaIeXuT aBTopy.

B cBA3n ¢ aTMmM uenecoobpasHo B goroBope XoTd Obl MMHUMMANbHO perfnameHTMpoBaThb MPoLecc
nepegaym crnyxebHoro nponsBeaeHns COTPYAHMKOM paboTogartento, JOKYMEHTanbHon dumkcaumm aToro
OENCTBUS, a Takke onMcaTb MEXaHW3M MOATBEPKOEHWUS OEWCTBUTENbHOIO MCMOMb30BaHUS pesyrbraTta
WHTENMeKTyansHoON AeATenbHOCTM KomnaHuew. [logobHad npefoCTOPOXHOCTE MO3BONUT u3bexaTb
CMOPOB B CyAe, a B Criy4yae Mx BO3HWKHOBEHMS 06ecneqnT Cepbe3Hyto JoKas3aTenbCTBEHHYO 6a3y.

Tarke CTOUT 3aMeTUTb, YTO 3aKOH HE pacCcMaTpvBaeT Cyyan CO34aHusA COTPYOHUKOM pesynbTata
WHTENMeKTyanbHON OeATENbHOCTM BHE paMOK CryebHOro 3agaHusi, XoTd cuTyauus, korga pesynbrart
WHTENMeKTyansHON OeATenbHOCTM paboTHUKA, UMesd NPsSIMOe OTHOLWIEHME K OCHOBHOW AEeATEernbHOCTU
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KoMnaHuv, OygeT BbIXOOUTb 3@ pPaMKM €ro HenoCPeACTBEHHbIX TpydoBbIX 00A3aHHOCTEN, BMOMHE
peanbHa.

B 6onblimHCTBE cnyyaeB nofobHble OOBLEKTbI BaXKHbI AF1 KOMMAHMKU, MO3TOMY HeobxoovMMo B
JOroBope yaenuTb BHUMaHMe M MM (C COOTBETCTBYIOLLEN WHTEpecaM KOMMaHuu AeTanusauuen).
Hanpumep, ykasaTb Ha MNpeUMyLLEeCTBEHHOE MNpaBO KOMMaHWM MNpy COo3gaHuyM NodobHbIX OOBLEKTOB
WHTENNEeKTyanbHOM COGCTBEHHOCTM NMPUOBOPECTUN NCKITHOUNTENBHBLIE MPaBa Ha HUX.

Mpw ocyLlecTBNEHNN TPY40BOM OEATENBbHOCTM TBOPYECKNE pabOTHUKM CTaNKNBAOTCS €Lle C OAHON
nNpo6rieMon, KacarLlencss OQHOTO N3 HEUMYLLIECTBEHHbIX aBTOPCKMX MpaB Ha crnyXebHble Npou3sBeneHns,
- MpaBa Ha umsA. B psge cutyaumin koMnaHus-paboTogarternb He XenaeT yKasbiBaTb MMEH aBTOPOB
npoussegenns. B uenax npegoTBpawieHnss MOgOOHbIX HApyLeHWA B OOrOBOPE MOXHO Obino Obl
HanucaTb, YTO COTPYOHWUK OTKa3biBAeTCs OT CBOEro npaea Ha uMs. OgHako Takas 3anucb CHMTAEeTCS
IOPUANYECKM HUYTOXHOM B cuny npeanucanmst cT. 1265 MK P®. 3akoHopgaTenb CTpoOro ykasar, 4to
HEVMMYLLECTBEHHbIE aBTOPCKME MpaBa HEeOoTYYXXOAeMbl, OT HWUX Henb3sl OTkasaTbcs. CnegoBaTternbHO,
onMcaHHoe pelleHne nNpobnemMbl HecoCcToATENbHO. BMecTe ¢ Tem BbIXOf U3 cuTyauum ecTb - TpebyeTca
yKasaTb B JOrOBOPE, YTO COTPYAHMK NOMb3yeTCA CBOMM MPaBOM Ha aHOHUMHOCTb, B CBSI3M C YEM MPOCUT
KOMMNaHMIO He yKasbiBaTb €ro MMEHU W MepedaeT €l MNOSTHOMOYMS MO 3aliWUTe OCTanbHbIX €ero
HEVMMYLLLECTBEHHbIX MPaB.

HeopgHo3HayHO peluaeTcs B nuTepaType M Ha NPakTUKE BOMPOC, CBA3AHHbIA C NPUHAAMNEXHOCTBI0
npae Ha HeonnadYeHHoe paboTtogaTtenem cnyxebHoe npov3sefeHne. Takas cutyaums NPeENMyLLECTBEHHO
BO3HMKAET MpW OOCPOYHOM PaCTOPXEHWM TPYAOBOro [OroBopa MO BMHe paboTogatens B CBA3M C
HeBbINnaTon 3apaboTHom nnatbl. [Mpobnema 3gechb 3akn4vaeTcss B TOM, YTO CHadana BO3HMKaAeT
cnyxebHoe npov3BeLEHME U TOSMbLKO MOTOM HACTYMalT YCMOBWS, MPU KOTOPbIX AEWCTBME TPYLOBOro
goroBopa npekpawaetca. OpgHako pabotogatene He oOnnavvMBaeT Mpou3BedeHve, a TpygoBoe
3aKOHOAATENbCTBO HEe perynupyeT BOMPOCHI BbiMfaTbl aBTOPCKMX BO3HarpaxgeHun. CrieqoBaTenbHo,
nosiensieTcs npobriema onpeneneHnsi oO0bekTa aBTOPCKOro MpaBa: C OOHOW CTOPOHbI, OH SBNSIETCSH
cnyebHbIM Npou3BegeHnemM, C OpPYron - HET, Tak Kak OTCyTCTBYET TPy4OBOMW MM MHOW gorosop. Ecnu
paboTtogartenb He no3aboTuncs o ToM, YTobObl BKITHOUUTL B JOTOBOP ONMUCaHMe MexXaHu3ma pasgeneHust
WUMYLLIECTBEHHbLIX MpaB Ha MNpou3BedeHVe, TO BO3HMKAET CMOpHasi cuTyauusi, KoTopad MOXeT ObiTb
paspeLleHa UCKITYNTENbHO B cyaebHoM nopsigke. PelweHve cyga Henpegckasyemo, camo cygebHoe
pa3bupaTenbCTBO COMPSHKEHO C OEHEXHbIMU M BPEMEHHBIMW 3aTpataMmyu WU, KPOME TOro, YpPOHOM
penyTaumn komnaHuu. LienecoobpasHo pelmnTb JaHHbLIA BONPOC ELLE Ha YPOBHE TPya4OBOro goroesopa. B
IOPVANYECKON NUTEpaType pasnunyHblie aBTOpbl NpeanaraloT HECKONbKO BapuaHToB ycrosuin. Hanpumep,
O.B. OropogoB npegnaraeT cnegyoLwme: yCTyrnky UMYLLLECTBEHHbIX MpaB COTPYAHMWKY; COXpaHEHWe npas
3a KOMMaHuen npu ycrnosum obasarternibHoM onnatbl paboTbl B TEYEHUE OMPedeNeHHOro Cpoka; paBHOe
BMafeHue npaBaMm Kak CO CTOPOHbI KOMMaHUW, Tak 1 CO CTOPOHbI COTPYAHMKA.

MoMMMO perynupoBaHus BONPOCOB, HEMOCPEACTBEHHO MMEIOLLIMX OTHOLLEHNE K aBTOPCKOMY MNpaBy,
paboTogartento npy 3akyYeHun TPYAOBOrO [OroBopa C TBOPYECKMM pPaboTHMKOM Heobxogumo
npegycMoTpeTb MOPSAOK COBMIOOEHMS pexnma COXPaHEHWUst KOMMepyeckon TamnHbl. OgHako ogHoro
YyNOMWHaHMSA B TPYAOBOM [OrOBOPE YCIIOBMS O HepasrnalleHuM MHgopMauuun, CTaBLUen OOCTYMHOW
COTPYOHUKY B nepuog paboTel B koMnaHuv, 6esycrnoBHo, OyaeTr HepoctaToyHo. OObACHseTcs aTo
HECKONbKUMU MpuYMHaMn. Bo-nepBbix, He BCHA BHYTPEHHAS MHQoOpMauus MoxeT ObiTb OTHeceHa K
KOH(OMOEHUMANTbHON N OXPaHATbCS 3aKOHOM Kak KOMMeEpYeckasd TanHa, 4YTO BMOCNenCcTBUM MOXET
HaBpeaWTb KOMMAHUM U JNIULWIMTb €e BO3MOXHOCTM 3allMTUTb CBOW HapylleHHble npaBa B cyde. Bo-
BTOPbIX, B OTHOLIEHWM OaHHOW MHopMauum paboTodarternb OOMKEH YCTAHOBUTb PEXMM COXPaHEHWs
KOMMeEPYECKOW TalHbl U OrpaHUyYnUTb JOCTYN K MecTaM ee XxpaHeHusa. Kpome Toro, cama uHopmaums He
OOMMKHa ObITb AOCTynHa TPeTbMM fuuaM M3 WMHbIX WCTOYHMKOB. HoBOro coTpygHuka obsizaTenbHo
HeoOX0AMMO 03HaKOMUTb C PEXMMOM COXPaHEHUA KOMMEPYECKOM TalHbl ()kenaTenbHO Nog poCnuch).

Mpu cobnogeHnn Bcex aTuMx TpeboBaHUIM KOMMaHUSA orpaguTt cebs oT maTepuanbHbIX NMOTepb, a
COTPYAHUK, pa3rnacuBLLMIA MHOPMALIMIO, COCTABMSIOLLYI0 KOMMEPYECKYIO TanHy, OygeT HECTU HE TONbKO
rPaXKgaHCKyto, HO M YrOrOBHYI0 OTBETCTBEHHOCTb.

Takum obpa3om, KOpPPEKTHOE COCTaBfieHWe TPYAOBOrO W IpakgaHCKO-MpaBOBOrO AOroBopa Co
WTaTHbIM MO0 HewTaTHbIM TBOPYECKMM PabOTHMKOM, CO3L4alWMM OOBEKTbl WMHTENNEKTyarbHON
COBCTBEHHOCTM, 3HAYUTENTbHO COKPATUT PUCKM KOMIMaHUK, CBA3aHHbIE C aBTOPCKUMW NpaBaMMu.

§ 3. AsTopckue npoussegeHns u nucbma 8 CMU

Mopsaok Mcnonb3oBaHWst aBTOPCKUX npou3BegeHun n nucem B CMU perynupyetcs 3akoHom PO
"O cpeacTtBax maccoBol MHdopmauumn”. B yacTtHoctu, 4. 1 CT. 42 Has3BaHHOrO HOPMATUBHOIO akTa
yKkasblBaeT, 4YTO pedakumsi obsizaHa cobniogate npaBa Ha MCNONb3yeMble MNPOM3BEAEHUS, BKIHOYas
aBTOpPCKME MpaBa, W3gaTernbCkue MnpaBa, WHble MpaBa Ha WHTENNeKTyanbHyt COOCTBEHHOCTb. ABTOP
nmbo wHoe nuuo, obnagawwee npaBamu Ha MNPoOM3BEdEHME, MOXET 0cob0 OroBOpuTb YCMOBUSA U
XapakTep WCMonb30BaHWS MNPEAOCTaBMASEMOro pefakuMn npoussBefeHvs. [aHHble  NOonoXeHus
pacnpoCTpaHATCS B NOMHOM Mepe Ha aBTOPCKME Npomn3BeaeHns U nucbma, agpecoBaHHbie CMW. PaHee
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BO3HMKaKOLLME B Mpouecce OeATENbHOCTU pefakuMin OTHOLIEHUS MO MCMONb30BAaHMIO MPOU3BEOEHWN
Hayku, nuTepaTypbl U UCKyccTBa perynupoBanuck 3akoHoM PO "O6 aBTOpCKOM MpaBe M CMEXHbIX
npasax", HbIHE YTPaTUBLLMM CUIy.

Mockonbky B cT. 42 3akoHa P® "O cpepcrtBax maccoBor MWHopmauun" 3akpennsercs
00sA3aHHOCTb pefakuun cobntogatb aBTOPCKUE MpaBa, To cregyeT OTMETUTb, YTO K HUM OTHOCATCS Kak
HEMMYLLECTBEHHbIE, TaKk M WMYLLECTBEHHblE MNpaBa aBTOPOB. Pefakumsa B paBHOM Mepe [OmkHa
obecneuntb cobnogeHNE U TeX U Apyrx. Tak, K MMYHbIM HEUMYLLLECTBEHHbLIM NpaBaM CT. CT. 1265 - 1269
'K P® oTHOCAT:

1) NpaBo aBTOPCTBa M NpaBO aBTOpa Ha UMS;

2) NpaBO Ha HENPUKOCHOBEHHOCTb NMPOM3BEAEHUSA U 3ALLMTY NPOM3BEOEHNS OT UCKAXKEHWUN;

3) OxpaHy aBTOpPCTBa, WUMEHM aBTOPa W HEMNPUKOCHOBEHHOCTW MPOW3BEAEHMS MOCME CMepTU
aBTopa;

4) npaBo Ha obHapoJoBaHME NPOV3BEAEHNS;

5) npaBo Ha OT3bIB.

MmyuiecTBeHHble NpaBa, cornacHo cT. 1270 K P®, skntovaroT B cebsi NCKoUMTENbHbIE NMpaBa Ha
ncrnonb3oBaHWe npou3BefeHuss B nobon dopme m nobbiM cnocobom. JInuo, KoTopoMy npuHagnexar
NCKMIOYNTENbHBIE MpaBa Ha MCMONb30BaHUE NponsBeaeHnsl, obnagaeT NpaBoM:

1) BOCNpOM3BEAEHUS MPON3BEAEHNS;

2) pacnpocTpaHeHusl NPOM3BEAEHUSA MyTEM NPOAAXM WUITM MHOMO OTYYXXAEHUS €ro opurMHana wnm
3K3EMMISAPOB;

3) Ha NyBGNUYHbBIN Noka3 NPOU3BELEHUS;

4) mnopTa opurnHana unmn 3K3emngpoB NPOM3BEAEHUSA B LENSAX PacnpoCTpaHeHus;

5) npokaTa opurMHana nnv ak3emnnsipa Nnpou3BeaeHus;
6) Ha NnyGnuyHoe NCMoNTHEHME NPON3BEOEHNS;

7) coobLieHuns B adup;

8) coobueHusa no kabernto;

9) Ha nepeBog, UNu Apyryto nepepaboTky NPOM3BELEHUS;

10) npakTMdeckonm peanu3aumm apxXMTEKTYPHOro, AM3avHEepCKOro, rpagoCTPOUTENBHOMO WUMn
Caf0BO-MapKOBOro NPOEKTa;

11) Ha poBegeHve npousBedeHus 0O Bceobllero cBedeHusi Takum obpasom, 4to noboe nmuo
MOXET MoNy4YnTb AOCTYN K NPOM3BeaeHN0 13 Niboro mecta u B ntoboe Bpemsa Mo COGCTBEHHOMY BbIGOpY
(ooBeneHne 0o BceobLlero ceeageHus).

[Mpn sTOM HEOBXOAMMO Y4YUTBIBATbL, YTO NIMYHBIE HEMMYLLECTBEHHBIE NMpaBa MpUHaAnexart aBTopy
HEe3aBMCMMO OT €ro MMYLLLECTBEHHbIX NPaB U HE MOTYT NepefaBaTbCs APYTMM NMuam, Aaxe HacnegHukam
(ncknodeHne cocTtaBnseT NpaBo Ha 0OHapogoBaHME NpousBefdeHus). B To ke BpemMs UMyLLEeCTBEHHbIE
npaBa Ha MCNONb30BaHNE MPON3BEAEHMSA MOTYT ObITb NepeaaHsl APYrMM (OU3NYECKM UMW KOPUONHECKUM
nuuam, HarnpvmMep, No aBTOPCKOMY JOroBopy.

Hapsaagy ¢ aBTopckumu cT. 42 3akoHa P® "O cpepcrtBax maccoBon uHdopmaumn" HasbiBaeT
nsgartenbckMe npaBa Ha npoumsBedeHus. [logoOHov MpaBOBOM KaTeropum HU  OEWCTBYOLLEE
3aKOHO4ATENbCTBO, HU paHee MPUMEHSIEMbIN 3aKOH, Perynupylolmne OTHOLLIEHUS MO WCMOSb30BaHMI0
OOBbEKTOB WHTENMEeKTyanbHoM cOBCTBEHHOCTU, He cogepXaT. MagatensctBam MOryT npuHagnexartb u
yalle BCero npuHaanexar UCKMoYMTEeNbHbIE MMYLLECTBEHHbIE NMpaBa Ha MCMOSb30BaHUE NPOU3BELEHUN,
KOTOpble NpuobpeTarTcst MMK NO aBTOPCKMM JOroBopam C aBTopamu UIiv UHbIMU NpaBoobnagatensamu.

Mpn aTOM peyb mAeT He O MNpaBe u3gaTensd Ha COBOKYMHOCTb OTAENbHbIX MPOU3BEOEHWN,
BKJTHOUEHHBIX B NMepuoguydeckoe M3gaHve, a Ha camo Takoe uM3faHue B Lenom. B cBdA3u ¢ 3TMm aBTophI
Npou3BeaeHNI, BKITHOYEHHBIX B TakMe U34aHus, COXPaHSAIOT MCKIIOYMTENbHbIE MPaBa Ha MCMONb30BaHUe
CBOWX NPOU3BEOEHNIA HE3ABUCUMO OT U3AaHUSA B LIENOM.

B cootBeTcTBMM C . 7 cT. 1260 'K P® nckntoumTenbHble NpaBa Ha UCMOSb30BaHUE SHUMKIONeann,
SHUMKINONegM4eCckux crioBapen, Nepuognyecknx 1 npogorKatLLmnxcs COOpHMKOB HayYHbIX TPYOOB, raser,
XKYPHaroB n Opyrnx Nepuoamnyecknx W3gaHun, BKIOYas NpaBO yKasblBaTb CBOE HauMMeHOBaHue nunbo
TpeboBaTb TaKOro ykasaHwsi npy MnoOOM WCMONb30BaHMU TaKMX W3JaHUW, NpuHagnexaT wusgartento.
MMeHHO B CBA3M C 9TUM JaHHbIE NMpaBa u 6biniv YCNOBHO Ha3BaHbl N34aTeNbCKMMM.

BmecTe ¢ TeMm npupoaa nsgatenbCKkmMx npaB He COBCEM SICHa B POCCUMWCKOM 3akoHogaTenbcTee. B
nyHkte 7 cT1. 1260 K P® ckasaHo, 4TO aBTOpbl UMW WHble ObnagaTenu MCKMIYMTENbHbIX NpaB Ha
npousBefeHnsi, BKITIOYEHHbIE B Takne usgaHusi, COXpaHsaioT 3TV npasBa He3aBMCMMO OT MpaBa uagartens
UNU Opyrux nvy Ha MCMoNb30OBaHWE TakuUX W34aHUA B LIENIOM, 3a WCKIYEHMEM CrlyvyaeB, Korga 3Tu
UCKMoYUTENbHBIE NpaBa Obv NepegaHbl U3gaTento Unn Apyrum nuuam nubo nepeLunu K usgartento unm
OPYr'MM nuuam Mo WMHbIM OCHOBaHWSIM, MNPegyCMOTPEHHbIM 3aKOHOM. B To e Bpemsa wusgaHue
npegctaenseTr cobow pesynbTaT nogbopa M COCTaBNEHWMS PasfMYHbIX MPOVM3BEAEHUA B €OUHbIN
neyaTHbI NPOAYKT, YTO TpebyeT onpefeneHHbiX TBOpYEeCcKMX ycunuin. MNockonbKy B kayecTBe 0O6bEKTOB
aBTOPCKOro npaBa (Npov3BedeHMn) MOryT paccMaTpuBaTbCsi HE TONMbKO TEKCTbl COOOLWEHWA U
mMaTtepuanos, BOWeAWNX B M3OaHWe, HO W pe3ynbTaTbl TBOPYECKOro Tpyda MO ero OgOpMIEHMUIO
(paspaboTka gusariHa oBnOXKW, CO3gaHue OpUrMHanbHbIX WPUAETOB, NOrOTUMNOB M T.4.), TO pesynbTart
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noabopa W pacnorfioXeHus MaTepuanoB Takke sBRsieTca O0OBLEKTOM  aBTOPCKOro  MpaBa
(cocTaBUTENBCTBOM), JMYHbIE HEUMYLLECTBEHHbIE MNpaBa U MMYLLECTBEHHbIE MpaBa B OTHOLUEHWM
KOTOPOro MpuHaanexart COCTaBUTENIO - PU3NYECKOMY NnLy.

Takum obpas3om, ms3gatenbckue npaea He OyayT ABNSATLCA M3OATENbCKUMW, €CIM OHU He Obinu
nony4veHbl JaHHbIM U34aTENbCTBOM Yy aBTOPOB B MOpsSAKe, NPEAYCMOTPEHHOM 3aKoHO4ATenbCTBOM 00
WHTENMNeKTyanbHOW COBCTBEHHOCTU. [Mpn 3TOM NMYHbIE HEMMYLLLECTBEHHBIE ABTOPCKME MpaBa Ha camMo
COCTaBWTENBLCTBO B JII0OOM Criyyae OCTatoTCs Y ero aBTOpoOB.

B pabote pegakuun CMU ocoboe 3Ha4eHne NMET Tak HasbiBaeMble CryXebHble Npon3BeaeHust -
Npou3BefeHNsi, CO3[aHHble XypHanucTamm B MOPSiAKE BbIMOMTHEHUSA CAYXXeOHbIX 00A3aHHOCTEN WK
cnyxebHoro 3agaHus. O6s3aTenbHbIM YCNOBUEM MPU3HAHUSA MPOU3BEAEHNS CyXeOHbIM SABMseTcs
Hanuyne mMexagy aBTopoM U APYIUM JIMLOM TPYyOOBbIX OTHOLUEHMI, NOANaAaoLWmMX NO4 HOPMbI TPYAOBOro
npaea.

Mo obuwemy npaBuny NMYHbIE HEMMYLLIECTBEHHBIE aBTOPCKME NpaBa Ha CrykebHble Npon3BeaeHus
npuvHagnexar uMx asTopam. YUTO KacaeTcs WCKMIOYUTENbHBIX MPaB Ha WCMONb30BaHUE CrnyxebHoro
npousBefeHnsi, TO OHW MpuHaanexaT nuuy, C KOTOPbIM >XYPHANuUCT COCTOUT B TPYAOBbIX OTHOLUEHMSIX
(paboTogatento), ecnv B AOroBOpe MeXAy HUMU HE NPeagyCMOTPEHO MHOE.

PabotogaTtene Bnpase npu NOOOM MCNONBb30BaHUN CIyXeOHOrO NMPou3BeAeHUs yKa3biBaTb CBOE
HavMeHoBaHWe NMbo TpeboBaTb TAKOro yKa3aHus.

Kpowme Toro, ct. 1287 'K P® npegycmaTpmBaeT ocobble YCNoBUS M34aTenbCKoro SMLEH3MOHHOIO
gorosopa. Tak, Mo JOroBopy O MpegoCTaBleHUun NpaBa MCNoSb30BaHUSA MPOU3BEAEHMS, 3aKITHOUEHHOMY
aBTOPOM MIM MHbIM NpaBoobragartenem c usgatenem, T.e. C JIMUOM, Ha KOTOpPOe B COOTBETCTBUM C
JOroBOpOM BO3naraetcsi 0083aHHOCTb M3gaTh NpounsBedeHne (M3gaTenbCKUM JIMLEH3UOHHbBIA 40roBOp),
nuueHanat 006s3aH HavaTb WCMONb30BaHME MNPOU3BEOEHUs HE MO34HEE CpOKa, YCTaHOBIEHHOro B
porosope. [Npyn HeucrnonHeHun 3TOWM 00S3aHHOCTM NUUEH3Map BripaBe OTKasaTbCA OT goroBopa 6e3
BO3MELLIEHUS NMNLIEH3NATY NMPUYUHEHHBIX TAaKMM OTKa30M YObITKOB.

Ecnvm B [oroBope OTCyTCTBYET YyKa3aHME€ Ha KOHKPETHbIA CPOK Hadara WCnonb30BaHus
Npou3BeAEHNs, Takoe WCMOJfib30BaHME [OOIMKHO ObiTb Ha4yaTo B CPOK, OObIMHBIA Ons OaHHOro Buaa
npoussefeHnin 1 cnocoba Mx MCNonb3oBaHWs. Takon JOrOBOP MOXET ObITb pacTOPrHyT NMLEH3MAapOM Mo
OBLWNM OCHOBaHUSAM M B Mopsigke, KOTopble npeaycMoTpeHbl cT. 450 MK P®. B atom cnyyae nuueHsunap
BrnpaBe TpeboBaTb BbiNnaThl €My BO3HarpaxaeHus, NpeayCMOTPEHHOIO M30aTenbCKUM NULEH3VOHHBLIM
[OroBOpPOM, B MOJTHOM pa3mepe.

3a HapyweHuMe aBTOPCKMX MNpaB  HacTynaeT [paXOgaHCKo-NMpaBoOBasi, YrorioBHas U
aAMUHUCTpaATMBHAs OTBETCTBEHHOCTb B COOTBETCTBUM C 3aKoHoaaTenbcTtBoM Poccuiickon ®egepaunn. B
YaCTHOCTU, Takasi OTBETCTBEHHOCTb NpegycmoTpeHa cT. 146 YK PO, c1. 7.12 KoAll PO.

Cratbsa 1301 TK P® ycTtaHaBnuBaeT OTBETCTBEHHOCTb 3a HapyLUEHME MUCKIIOYMTENBHOMO NpaBa Ha
npoussegeHne. Tak, COrfmacHoO Ha3BaHHOW CTaTbe aBTOP WM MHOW MpaBoobnagaTtens, Hapsgy C
MCMOMb30BaHWEM APYrMX MPUMEHMMbIX CNOcobOB 3awMTbl U MEp OTBETCTBEHHOCTW, YCTAHOBIIEHHbIX
rpaxgaHCKMM 3aKkoHOOaTenbCTBOM, BripaBe TpeboBaTb MO CBOEMY BbIOOPY OT HapyLIUTENst BMECTO
BO3MeLLeHUS yObITKOB BbIMMaTbl KOMMEHCALUN:

1) B paamepe o1 10 TbIC. 4O 5 MIH. py6., onpegensemMom nNo YyCMOTPEHMWIO Cyaa;

2) B ABYKpaTHOM pasMepe CTOMMOCTU 3K3eMMISAPOB NPOM3BEAEHUS WU B ABYKPaTHOM pasmepe
CTOMMOCTWU npaBa WCMONb30BaHWs MNPOM3BEAEHUS, OMPEedensaAeMon UCXOAA W3 LeHbl, KoTopasi npu
CpaBHUMbIX 06CTOATENLCTBAX 0OBLIMHO B3MMAETCS 3a NPaBOMEPHOE UCMOSb30BaHNE NMPON3BEAEHMS.

Kpome Toro, cT. 25 3akoHa P® "O cpenctBax maccoBow uHdopmaumm" 3akpennser, 4To B cnyvae
HapylweHus pefakuven, wusgatenem WM pacnpocTpaHUTENEeM UMYLLECTBEHHbIX 1NOO  NMYHbIX
HEeVMMYLLECTBEHHBIX MpaB aBTOPOB U B MHbIX Clyvasix, NMPeAyCMOTPEHHbIX 3aKOHOM, pacrnpocTpaHeHue
npogykuum CMU moxeT BbiTe NpekpaLleHo No peLleHuo cyaa.

3k3eMnnsapbl NPOM3BeOEeHUN, M3rOTOBIIEHME UMM pacnpocTpaHeHMe KOTOpbIX Bre4yeT 3a cobon
HapylleHve aBTOPCKMX MpaB, MNpPU3HAKTCA  KOHTpadakTHbiMK.  KoHTpadakTHble  aK3emnnspbl
npoussedeHnin noanexar KoHduckaumm B cygebHOM nopsiake B COOTBETCTBUM C 3aKOHOA4ATENbCTBOM
Poccuiickon ®epepauun. KoHdurckoBaHHbIe KOHTpadhakTHble 3K3EMMIISApbl MPOM3BEAEHUA noanexar
YHUYTOXEHMIO, 32 UCKITFOYEHUEM CIy4YaeB 1x nepedayun obrnagaTento aBTOPCKMX NpaB Mo ero npocbbe.

Takke cnegyetr otmMeTutb, 4to 3akoH P® "O cpegctBax maccoBon — MHopmauun”
npegycmatpvMBaeT, 4TO Xapaktep W YCMOBWS MCNONb30BaHUSA MpefoCTaBisieMoro  pedakuuu
npoussefeHnss Moryt 6biTb 0co60 OroBOpeHbl aBTOPOM JIMOO MHbIM MpaBooGnagaTenem, 4YTo MOXeT
ObITb coenaHo NyTeM 3akrnioyeHnst JOroBopa aBTOPCKOro 3akasa (paHee aBTOPCKOro 4Orosopa).

Ucxoga m3 cmbicna cT. 1288 TK P®, cTOpoHbl B [OrOBOPHOM MOpsiAKe MOMyT YCTaHOBUTb
cogepxaHne CBOMX MpaB U 00S3aHHOCTEN, B YaCTHOCTM CPOK CO34aHWUS MPOM3BEAEHUS, BO3ME3AHbIN
nnbo 6e3Bo3MeE3OHbIN XapakTep Takon paboTbl, BO3MOXHOCTb Nepeaayvn UCKMIOYMUTENbHbBIX NpaB BMECTe
Cc camum npousBegeHunem un gp. Crnegyer nMmeTb B BuAOy, YTO €CNU KOHKPETHbIE YCMOBWUS He OyayT
OroBOPEHbI aBTOPOM IMbO MHLIM NpaBoobnagartenieM B JOrOBOpPe aBTOPCKOro 3akasa C pedakumen, To
OyoyT gencrtBoBaTb MpaBuna, NpedycMOTPeHHble 3akoHoM. Llenecoobpas3Ho oroBopuTb B [OroBope
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BO3MOXHOCTb MNepefayn pefakumen MonyveHHbIX npas Apyrum nuvuam. bes Takon orosopku npasa,
nepefaHHbIe MO TAKOMY JOrOBOPY, HU MOMHOCTBIO, HYU YAaCcTUYHO HE MOTYT NepeaaBaTbCs APYTMM fnLaM.

CyLLeCcTBEHHBIM MOMEHTOM MPWU UCMOfMb30BaHWM MPOU3BeAeHus ANns obenx CTOPOH SBNSieTCs
ycnosuve 0 Bo3HarpaxgeHun. OHo MoxeT BbITb onpegeneHo pasnnyHeiMy cnocobamu:

1) B BUAe nNpoLeHTa OT Joxoda 3a COOTBETCTBYHOLLMIA CNOCOD MCMONb30BaHMs NPOU3BeaeHus;

2) B B1Ae 3aMKCUPOBAHHONW B JOTOBOPE CYMMbI;

3) MHbIM O0bOpa3som.

Kpome TOro, pepakumen Moryt ObiTb yTBEpXOEHbl (DUKCUPOBaHHbIE CTaBKW BO3HarpaxaeHumn
ncxopgs, Hanpumep, U3 eanHuLbl obbema nponssegeHusi. B nobom cnydae Bo usbexaHne KOHIMKTHBbIX
cuTyaumi LenecoobpasHo 3apaHee [oBecTu ycnoBus o6 onnate OO CBeOeHWst aBTopa WM UHOro
npaBoobnagaTensi.

Mo obiemMy npaBuny JOroBOp aBTOPCKOrO 3aka3sa 3akritodaeTcs B nMcbMeHHon dopme. OgHako B
OTHOLUEHMN CPEACTB MacCoBOM WHGOPMaUMM 3aKOHOM MNPEdYCMOTPEHO MCKITHOYEHUE, COrnacHo
KOTOPOMY JIMLLEH3UOHHbIA 0roBOp 06 MCNONb30BaHWM NPOU3BEAEHUS B NEPUOANYECKON NevyaTn MOXeT
ObITb 3akntoYveH B ycTHon doopme (n. 2 cT. 1286 MK P®).

B cootBetctBUMM Cc N. 2 cT. 158 K PP coenka B yCTHOM (hOpPME CHMTAETCSH COBEPLUEHHON N B TOM
cny4ae, Korga us noBefeHust nmua ABCTBYET €ro BoJIS COBEPLUUTL CAENKY. [MpyMepom Takoro nosegeHus
MOXeT ObITb COCTaBfneHMe COMpPOBOAMTENBHOIO MNMCbMA, MpUaraeMoro aBTOPOM K MPOU3BEAEHMIO,
HanpaBnsiemMomy B pegakumio s onyonvkoBaHus.

Cratbsa 42 3akoHa P® "O cpegctBax mMaccoBon MHopmMauun" ycTaHaBnmMBaeT O0COObI NPaBoOBOM
PeXMM 4N NMceM, NpuxogsLwmx B pegakumio. B yacTHOCTH, 3akoHo4aTeNb yCTaHaBNUBAET, YTO NMUCBMO,
afjpecoBaHHOE B pefakuuio, MOXeT ObiTb WUCMOMb30BaHO B COOOLLUEHMAX M MaTepuanax LaHHOro
cpenctBa MaccoBOW MHGOpMauuW, ecriv Mpu 3TOM HE WUCKaXKaeTCsl CMbICH NMUCbMa U HE HapyLlakTcs
nonoXeHns HazeaHHoro 3akoHa P®.

Mcxoas ns cmbicna gaHHoM ctaTbu He TpebyeTest HM 3aKIToYeHMs aBTOPCKOro 4OroBopa ¢ asTopoM
nMcbMa, HU BbIMMaTbl COOTBETCTBYHOLLErO BO3HArpaxaeHus. Bo3MoXHO, 3TO CBA3aHO € TeM, YTO NMcbMa
B NogobHOM cryyae paccmMaTpuBalOTCA HE B KA4eCTBE aBTOPCKMX MPOM3BEAEHMWI, @ CKOpee B KayecTBe
MHpOPMaLMOHHBIX COOOLLEHN.

Bmecte ¢ Tem 3akoHogaTtenb 3awMuiaeT npaBa aBTOpPOB nuceMm. Hanmpumep, OH 3akpennset
YCIIOBME MCMOSNb30BaHUSA NMUCEM pefaKLMeEN - HENCKaXKEHNE CMbICIa NUCbMa U COOMIOAEHNE MOMOXEHNI
3akoHa P® "O cpeactBax maccoBon nHdopmaumm”.

3aKkoH UcxoauT 13 TOoro, YTo, HanpaensAsi MMCbMO B PeAaKLMI0, aBTOP yXKe 3apaHee COorfnaceH Ha ero
nybnukauuto. B cBs3n ¢ aTum He TpebyeTcsa cornacusi aBTopa HYM Ha pejakTUpoBaHWE TekcTa NMcbMa, HU
Ha ero nybnukaumo. lNMpu 3TOM pepakTopckas MpaBka He [OSPKHA WUCKaKaTb WM3HAyalnbHbIA CMbICH
nMcbma. Kpome Toro, ecnm B NCbME HE COAEPXKMTCHA NPOCLOLI O COXPAHEHUN aHOHMMHOCTM aBTopa Nnbo
onyGIMKOBaHMM MMCbMa B HEM3MEHHOM BUAE, TO peAakunsi MOXeT Mo CBOEMY YCMOTPEHUIO Pa3MECTUTb
nceMo B CMW B NONHOM WIn COKpaLLLeHHOM BMAE, C YKasaHneM aBTopa niv 6e3 Takoro ykasaHus.

Mpu sTom cregyeT umeTb B BuAy, 4To cornacHo cT. 152 TK P® u n. 4 MNMoctaHosneHus lNneHyma
BepxosHoro Cyna P® ot 24 despand 2005 r. N 3 "O cynebHomn npakTvke no genam o 3alimre YecTu u
OOCTOMHCTBA rPpaXdaH, a TakKke OEernoBOW penyTauuu rpaxaaH v puanyeckux nuu" oTBeTyMkamu no
nckam o6 OMpOBEPXKEHUW CBEOEHWUN, MOpoYaLMX YeCTb U LOCTOMHCTBO WNU AEMOBYH penyTauumio,
ABNATCA NULA, PacnpoCcTpaHMBLLME 3TN CBEAEHNS.

BepxoeHbii Cyg P® ykaseiBaeT, 4to B cootBeTcTBAM € M. N. 1 n 7 c1. 152 TK P® rpaxgaHuH
BnpaBe TpeboBaTb MO Cydy OMPOBEPXKEHMS MOpoYalMx €ero 4YecTb, AOCTOMHCTBO WNWU OENOBYHO
penyTaunilo CBeAeHUn, a lpuandeckoe nuuo - CBeAEeHUKW, nopoyaliux ero genosyto penytauuto. NMpu
3TOM 3aKOHOM He MpedyCMOTPeHO obsizaTenbHOE NpeaBapuTenbHoe obpalleHne ¢ Takum TpeboBaHnemM
K OTBETYMKY, B TOM u4uMCrie M B Cnyyae, KOrga MCK MpeabsBrieH K pefakumm CpeactBa MacCoBON
nHdOpMaLMK, B KOTOPOM Bbiniv pacnpocTpaHeHbl yKa3aHHbIE Bbille cBefeHus. Bmecte ¢ Tem rpaxgaHuvH
BnpaBe obpaTntbCca ¢ TpeboBaHMeM 06 OMPOBEPXKEHMM TakUX CBEAEHWI HEMOCPEACTBEHHO K pedakuun
COOTBETCTBYIOLLENO CPeAcTBa MaccoBOW WMHAOPMaUMW, a OTKa3 B OMPOBEPXEHMU OO HapylLleHue
YCTaHOBMEHHOr0 3aKOHOM MOpsiAKa OMPOBEPXKEHUS MOryT ObiTb OOxanoBaHbl B cyd (CT. cT. 43 n 45
3akoHa P® "O cpeacrsax maccoBor nHdopmaumm™).

[paxgaHWH, B OTHOLLIEHWM KOTOPOro B CpPEACTBax MacCcoBOW MWHopmMauun onybnukoBaHbl
CcBeeHNs, yLLEMISOLWME ero npasa Unmn oxpaHsemble 3aKOHOM MHTEPECHI, a Takke lpugndeckoe nmuo,
ecnv onyo6riMKoBaHHbIE CBEAEHMS NMopoYvaT ero AenoByl0 penyTauuilo, MMeT NpaBo Ha onybnukoBaHue
CBOEro OTBETa B TEX e cpeAcTBax MaccoBon nHgopmaumu (n. n. 3, 7 c1. 152 K PO, cT1. 46 3akoHa PO
"O cpegcTBax MmaccoBow MHpopmauun™).

Kpome Toro, n. 5 HaseaHHoro [loctaHoBneHnus BepxosHoro Cyga P® yTtouHser, 4to ecnu
ocnapvBaemMmble cBefeHus Oblnn  pacnpocTpaHeHbl B CpPeACcTBax MaccoBOoW uHGopmaumu, TO
Hagnexawummn oTBeTYMKaMM SBMASIOTCA aBTOP U pedakuus COOTBETCTBYHOLLErO CpeactBa MacCOBOM
nHpopmauun. Ecnim aTM cBegeHusa Obinm pacrnpocTpaHeHbl B CPeAcTBE MacCoBOW umHopMaumm ¢
yKa3aHMeMm nuua, SBASIOWErocsa WX WCTOMHMKOM, TO 3TO JMUO Takke SBNSETCA Hagnexalimm
oTtBeTYmKoM. [Npn onyBrnmMkoBaHWM U MHOM PacripOCTPaHEHUN HE COOTBETCTBYHOLLMX OENCTBUTENBHOCTHU
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nopovawmnx ceefgeHun 6e3 o00603HavYeHWss MMeHW aBTopa (Hanpumep, B PedaKUMOHHOW CTaTbe)
Hagnexawum OTBETYMKOM MO [eny SABMASeTCA pefakuus COOTBETCTBYIOLLEro CpeacTBa MacCOBOW
nHdopMaLmmK, T.e. opraHnsauus, pusmyeckoe NULO Mnu rpynna puandecknx vy, OocyLLecTBhsioWmne
NPOU3BOACTBO M BbIMYCK JAHHOIO CPeACTBA MaccoBoOW MHdopmMaLmm (4. 9 cT. 2 3akoHa PP "O cpepcreax
mMaccoBor MHopmauun"). B cnyyae ecnn pegakums cpeactsa MacCoBOM MHOPMaLMM He sBNSAeTCA
IOPUANYECKMM JNIMLOM, K y4acTUIO B Aerne B Ka4yecTBe OTBETYMKA MOXET ObiTb MPUBIEYEH ydpeauTenb
[JaHHOro cpeacTea MaccoBov MHOpMaLmK.

Mpn atom, ecnu ucTey npeabsABnseT TpeboBaHWs K OOHOMY W3 Hagnexawmx OTBETYMKOB,
KOTOpPbIMU COBMECTHO ObINM pacnpoCTpaHeHbl He COOTBETCTBYHOLUME OENCTBMTENBHOCTU Mopoyvalime
CBedeHusl, Cya BnpaBe MNpuBIEYb K y4acTUMI0 B [erne COOTBeTYMKa fub MpU  HEBO3MOXHOCTU
paccmoTpeHus gena 6e3 ero ydactusa (ct. 40 [TIK PO).

Mockonbky 3akoHogaTenb TpebyeT, YToObl NPY UCMOSb30BaHUU NMUCEM HE HAPYLLAIUCh MOJTOXKEHNS
3akoHa P® "O cpegctBax maccoBor MHdopmaummn”, To Hago y4ecTb, YTO peyvb B AaHHOM Criyyae uaet o
HegonycTMMOCTU 3roynoTpebneHns ceobogon maccoson MHpopmauum (cT. 4 3akoHa PO "O cpeagcrBax
mMaccoBon MHcopmauun"), npaBamy KypHanucta (cT. 51), cobnogeHnn KoHMOEeHUManbHOCTK
nHdopmaumm (cT. 41).

Ecnv B nMcbMe B pedakumio cogepkaTtcs yCrioBusS O HepasrialleHUN YKa3aHHbIX B HEM CBeAEHUN
nubo 0 coxpaHeHun B TaliHe aBTOpa OJaHHOro nNucbMa, TO pedakumsi He BripaBe 0e3 cobnogeHUsa Takux
YCITOBWI UCMOMb30BaTh NMMCbMO B cO0bLLEeHUsAX n MaTepuanax CMU.

Yactb 2 cr1. 42 3akoHa P® "O cpepcrtBax maccoBon MHdopmauuu" npeaycmaTpuBaeT, uyTo
pedakumsi He obs3aHa oOTBevYaTb Ha MUCbMa rpaXgaH M NepecbinaTb 3TWM NMUCbMa TEM OpraHam,
OopraHnsaumsM 1 JOSHKHOCTHBIM NMUAM, B Ubl0 KOMMETEHLNIO BXOOUT UX PACCMOTPEHME.

OT10 0bycrnoBneHo TeM, 4YTo NogobHbIe AeNCTBUS He BXOAAT B cchepy 3agad pegakumm. OCHOBHOWM
3agaven pegakumm cornacHo cr. 2 3akoHa PO "O cpeactBax MaccoBow MHGopMauun" sBnsieTcs
npou3esoacTeo 1 Bbinyck CMW kak hopMbl MEproanYecKoro pacnpocTpaHeHUss MaccoBOW MHGOPMaLIMK.
lMucbma rpaxagaH B BONbLUMHCTBE CIyYaeB HOCAT MHAMBMAYArbHbIWA, NMNYHBIN XapakTep, KpoMme Toro, Ans
Ux Hagnexawen obpaboTkm pefakuuen TpebylTca BecbMa 3HaYMTENbHblE OpraHM3auMOHHbIE U
dmHaHcoBble 3aTpaThl.

HenictBylowmi B Hactodwee Bpemsa deaepanbHbivi 3akoH oT 2 masa 2006 r. N 59-®3 "O nopsgke
paccmMoTpeHust obpalleHnn rpaxagaH Poccuinckon degepaummn” npegycMmaTpuBaeT, YTO rpaxaaHe nMmeroT
npaBo oOpallaTbCA NMUYHO, a TaKkkKe HanpaenATb WHAMBUAYyaANbHbIE W KOJIEKTUBHbIE OOpalleHus B
rocy4apCTBEHHbIE OpraHbl, OpraHbl MECTHOMO CaMOYMPaBfEeHUA U OOIDKHOCTHbIM fvuaM. VX nmucema,
HanpaBIieHHble B COOTBETCTBYHOLLUME OpraHbl, OyOyT pacCMOTpeHbl, U Ha HWX OyaeT gaH oTBeT B
npenycMOTPEHHbIE 3aKOHOM CPOKM M B YCTaHOBMEHHOW dhopme. Pegakumm xxe He 0693aHbl OCYLLECTBATD
nogo0OHble OeNCTBUS.

3akoH PP "O cpeacrtBax maccoBon nHdopmaumm" npoBo3rnallaeT u oxpaHseT cBoOo4y MaccoBOn
nHdopmauun. Tak, ero 4. 3 cT. 42 3aKpennseT NofoXKeHNE, B COOTBETCTBMM C KOTOPbLIM HUKTO HE BrpaBe
00sA3aTb pegakumio onyobrivKoBaTb OTKITIOHEHHOE €K NMPOM3BEAEHUE, MUCbMO, OpYroe CoobLlieHve unm
matepuarn, ecrnMm WHOe He NpegyCMOTpPeHO 3akoHoM. Kpome Toro, cormacHo ct. 3 3akoHa P® "O
cpefcTBax MaccoBon MHdopmauumn" He OONyCKaeTCa HanoXeHue 3anpeTta Ha pacnpocTpaHeHue Kakux-
nunbo coobLLeHnn nnm mateprarnos (LeH3ypa MaccoBOW UHopMaumn).

B cratbe 19 3akoHa P® "O cpegctBax MaccoBown wHdopmauumn" 3akoHogaTernb YCTaHOBUI
NpaBuro O TOM, YTO pedakumsi OCYLLECTBMSET CBOK OEATENbHOCTb Ha OCHOBE MpodheccuoHanbsHoN
CaMOCTOATENbHOCTU, YTO JAeT el npaBo MO CBOEMY YCMOTPEHWUIO OTKIOHMTb Jtoboe coobuieHve wvnm
matepuarn, Kpome CcriyyaeB, korga 00A3aHHOCTb  OnybnukoBaTb  OMNpedenieHHbIn  MaTepuan
npegycMoTpeHa 3akoHOM.

Hanpumep, ct. 18 3akoHa P® "O cpegctBax maccoBow MHopmMauun" ycTaHaBnvBaeT, 4TO
yypeauTenbs BnpaBe 00s3aTb pefakuMio NOMecTUTb BecnnaTHO M B yKasaHHbIM CPOK coobLieHne wnnm
mMaTepuan oT ero UMeHU (3asBreHne yuypeanTens).

Cratba 35 3akoHa P® "O cpencrtBax MaccoBov MHdopmauuun" onpenensieT Tak HasblBaemble
obsasaTtenbHble coobuenus. Tak, pegakumm CMU, yupeantenamm (coyupeautensiMm) KOTOpbIX SBNSAKOTCA
rocygapcTBeHHble opraHbl, 006s3aHbl NybnukoBaTb MO TpeboBaHUIO 3TUX OpraHoB WX odpuumanbHble
CoO0LLEHMS, @ paBHO MWHble MaTepuwanbl, nybnukaums koTopbix B gaHHbix CMW npegycmoTtpeHa
3akoHogarenbcTBoM Poccuinckon denepaumn.

Kpome Toro, rocygapcrBeHHble CMW o06s3aHbl nybnvkoBatb coobLWeHNs u  martepuansl
denepanbHbIX OpraHoB rOCy4apCTBEHHOW BMacTM WM OPraHoB rOCYyAapCTBEHHOW Bractu cybbekToB
Poccuiickon ®enepaummn B nopsgke, yctaHoneHHom denepanbHbiM 3akoHOM OT 13 aHBapst 1995 . N 7-
®3 "O nopsigke OCBELLEHWUs] OesTEeNbHOCTU OpPraHoB FOCYyAapCTBEHHOW BnacTy B rOCygapCTBEHHbIX
cpencrBax MaccoBoun nHgopmaummn®,

53



§ 4. NHTepBblo Kak 06BEKT aBTOPCKOro Mnpaea

CornacHo n. 3 ct. 1259 K P® gonyckaeTcsl CyllecTBOBaHWE Npou3BeneHnii B yCTHoW dopme (B
BMAE NyGNIMYHOTO NPOM3HECEHMS, MYONMYHOro NCMOHEHMS 1 B MHOW NOLOGHOM dhopme).

B cBA3M C 3TUM yCTHblE BLICTYMMEHMS, B TOM 4Mcnie B (hOpMe OTBETOB Ha 3aMWCKU U YCTHbIE
BOMPOCHI M3 3arna, OTHOCAT K obbekTtam aBTopckoro npasa. OgHako cnegyeT y4uTbiBaTb, YTO Takue
oTBeTHl He OyayT oObekTamu aBTOPCKOrO MpaBa B TOM Cryvyae, eciv cogepXaTr Iulb COoobLieHus,
"MMetoLLne XapakTep nNpocTon npecc-mHgopmauumn”. [laHHoe npaBuno 3akpensneHo B M. 8 cT. 2 bepHckomn
KOHBEHLMM NO OXPaHEe NUTepaTypHbIX U XYLOXECTBEHHbLIX MPOVU3BEAEHWNA.

Kpowme Toro, n. 6 ct. 1259 K P® ycTtaHaBnuBaeT, 4To kK 06 beKTaM aBTOPCKOro npaBa He OTHOCATCS
coobLLeHns 0 cobbITUsIX 1 bakTax, UMEIOLLINE UCKITIOYMTENBHO MHAOPMALIMOHHBIN XapakTep (coobLieHus
0 HOBOCTSX [HS, NporpaMmbl Tenenepenay, pacnmcaHue ABWKEHWS TPaHCNOPTHBIX CPEACTB U T.1.).

CnoxHo crnopuTb C TeMm, 4YTO NyOrvYHble OTBETHl NMLA, 3aHWMAIOLLErocs TBOPYECKUM TPyOoM,
ABMNATCA pe3ynbTaToM TBOPYECKOW AeATENbHOCTM. [1OCKONbKY OHM HOCAT OTMNeYaToK JIMYHOCTU aBTopa,
X cregyer OTHEeCTM K NuTepaTypHbIM MNPOM3BEOEHVAM, BbIPAXEHHbIM B YCTHOM dopme. OHu
npencraensitoT cobor He NPOCTO OTBETHI HA BOMPOCHI - B HNX BbIP&XXEHO MHEHWE BbICTYNaLLero nuua,
0bpaboTaHHOE ero TBOpYECKMM BOOOpaxeHuem. B gaHHOW cuTyauum Hago 3amMeTwTb, YTO, C OO4HOW
CTOPOHbI, NYONMMYHOCTb, @ C OPYron - TBOPYECKUI CTaTyC OTBEYaloLEero 3acTaBnsioT ero Kaxabln pas
CTPEMUTLCS K OPUTMHANBHOCTU N ad)OPUCTUYHOCTUN OTBETOB.

Hanpumep, crnoBa nucatensa B.LWW. OkyoxaBbl, 4TO "O KayecTBe ayauTOpuM MOXHO CYAWTb MO
KONMMYeCTBY 3anucok" MHOMMe BOCMPMHUMAOT kak adopusm, T.e. nuTepaTypHOe MpousBedeHue,
cnepnoBaTeslbHO, OHO AOIMKHO OXPaHATLCS aBTOPCKUM NpPaBOM B COOTBETCTBUM CO CT. 1267 K PO.

OpHako noka ycTHoe npou3BegeHne He 3aMKCMPOBaHO Ha KakoM-nmbo MaTepuasnbHOM HocuTene,
€ro npakTuyeckas 3aluta COCTaBnsieT LOBOSIbHO CMOXHYI0 3afjady. Bmecte ¢ Tem BHE 3aBMCMMOCTM OT
BO3MOXHbIX MPaKTUYECKNX TPYOHOCTEW [OKa3biBaHWs MpaBOBasi OXpaHa YCTHbIX MPOU3BEAEHWN
rapaHTMpyeTcs [rOoCyaapCTBOM W 3aKpennseTrcd B 3akoHe. YKa3aHHoe 06CToATENbCTBO MOXHO
NOATBEPAUTb TEM, YTO, HAMpPUMEpP, UCKaKEHWE YCTHOIO MPOU3BEAEHMS NPU LUUTMPOBAHUN MOXET CTaTb
npegMeTom obpaleHnss B Cyd O 3aliuTe JIMYHbIX HEVMMYLLECTBEHHbIX MpaB aBTopa, €CNu Takoe
UCKa)KEHME HaHecno yuiepb ero 4ectM M LOCTOMHCTBY. AHANOMYHO MOXET MOCIYXWTb MOBOAOM K
obpalleHnio B Cyd M He CaHKLUMOHUPOBAHHOE aBTOPOM WIM €ro NpaBOMpPEeEeMHUKOM onybrnunkoBaHune
NOAOOHbBIX YCTHBIX NMPOU3BEOEHNN.

YcTHble OTBETbl MOryT ObiTb 3adUKCMPOBaHbl Ha MarHUTHOW neHTe, Onarogaps 4emy OHM
CTa@HOBATCHA NMTepaTypHbIM MNPOU3BEOEHNEM, BbIPaXEHHbIM YXE& He B YCTHOM dopme, a B dopme
doHorpammsbl. [pn 3TOM aBTOpPCKME MpaBa Ha COOTBETCTBYIOLLME MPOU3BEAEHMS COXPAHAKTCA 3a MX
aBTopoM. 3akoHogaTenb He faeT Kakmx-nnbo OCHOBaHWW nmoraratb, YTO WU3roToBUTENb (POHOrPaMMbl
npruobpeTaeT Te unm MHble Npaea Ha 3aMKCUPOBaHHOE NMPON3BEAEHME.

Bmecte ¢ Tem ecnu B cratbe, KHUre unmM Ha (QOHOrpaMMe cofepXXaTcs He TOJIbKO OTBETHI
OMNpaLnBaEeMoro, HO U TEKCTbl HEKOTOPbIX BOMPOCOB, TO AaHHbIN Cryyaw B OMNpPEeOerieHHON CTeneHu
MOXHO paccMmaTpuBaTtb Kak HEKUA aHanor MHTepBbl. 1o Bonpocy 06 aBTOPCKOM MpaBe Ha UHTEPBbLIO B
IOPUANYECKON HayKe CIOXWIOCh €OUHOE MHEHME, KOTOPOE MOXHO OXapakTepu3oBaTb CregyoLum
obpasoM: aBTOpCKME MpaBa Ha WHTEPBbIO MNpuHagnexar nuudy, OaBlLeMy WHTEPBbIO, W nuuy,
NMPOBOAVMBLLEMY MHTEPBbBIO, KaKk COaBTOpaM, €Cfv MHOE He MPedyCMOTPEHO COrMalleHNEM MEXAY HUMM.
Mcnonb3oBaHre NHTEPBbLIO AOMYyCKAeTCs NWLb C cornacus nviua, AaBllero MHTepBblo. [JaHHasa npobrema
CTaHoBWUNach NPeamMeToM OUCKYCCUIN Ha pasiUYHbIX KOHepeHUnsax <35>,

<35> [lpo6nemMbl WHTENneKkTyanbHOM CcobGCcTBEHHOCTM B [pakgaHckom kogekce Poccuu:
Matepuanbsl MexayHapoAHOW Hay4YHO-TEOpeTUYecKorW KoHdepeHuun. Tpyabl MO MHTENneKkTyansHou
cobctBeHHocTH. Tom |. M.: UMMM, 1999. C. 69.

Takum 06pasoM, MOXHO cKkasaTb, YTO MNOA MPU3HAKM OXPaHAEMOro aBTOPCKUM MpPaBOM
NpoV3BEeAeHMs] MonagalT U UHTEPBbIO, HECMOTPS Ha TO YTO OHM MPSIMO HE YyKasaHbl B MepeyHe
OXpaHsieMbIX MPOU3BEOEHUI.

NHTEpBbIO - 3TO OAWH M3 )KaHPOB XypHanmMcTuku. OHO SBNSETCs 0cobbiM BMAOM MPOU3BEAEHWN,
CO3[aHHbIX B coaBTOpcTBE. ABTOPCKME MpaBa B TAKOM CUTyauuMu NpuHagnexart kak nvudy, OaBemy
WHTEPBbIO, TaK U N1y, NPOBOAMBLUEMY €ro. VX paccMaTpuBaloT B Ka4eCcTBE COaBTOPOB, €CIN JOFOBOPOM
mMexay 3TUMK NMuamm He NPeLyCMOTPEHO MHOE.

TBOpuyeckoe Hayano npucyTcTByeT B paboTe W KypHanucta, U WHTepBbloMpyemoro. Tak,
XYpPHanucT noadupaeT M opMynMpyeT BOMPOCH!, a OTBEYaloLWWiA onpedensieT cogepxaHue n dopmy
OTBETOB. B pesynbtate COBMECTHbIMM YCUIUAMK CO34aeTcsl OcoOblii BUA MPOM3BEOEHUS, KOTOPbIN
BKIMIOYaET [BEe JIOTMYECKM BbICTPOEHHbIE HepaspbiBHble 4acTu. OfHako, Kak OTMevariocb Bbllle,
MCMosb30BaHWE WHTEPBbIO B TOM MM WMHOM (POPME BO3MOXHO NUWb C corfacvs nuua, AaBLUero
WHTEPBbIO.
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B TO e BpeMs, HECMOTPS Ha KaXyLLyrCcs NpOCTOTY, BOMPOC OO aBTOPCTBE HA WHTEPBbIO
npencTaBnsieT onpefesieHHY COXHOCTb M He npegnonaraeT O4HO3HAYHOro OTBETA. OTO CBSI3AHO C
TEeM, YTO XXypHanucT JenaeT CBOW TBOPYECKWN BKMNag, KOTOPbIA COCTOUT Mpexae Bcero B nogbope,
nocnegoBaTenbHOCTM 1 (POPMYNMPOBKE BONPOCOB. B psife cnyyaes XXypHanucT He TOMbKO CrpallnBaeT,
HO M CaM KOHCTaTupyeT, KOMMEHTUPYET Te WU UHble (PakTbl, 3aaBasi TOH BCEMY MHTEPBbLIO B LENIOM U1
Hanpaenss ONpalMBAaEeMOro Ha pasBUTME OLHOW ONpederieHHOW MbICHM WnuM ee ocnapveaHue. Kpome
TOrO, YacTo B Kpyr 3ajay XypHanucra BXOAMT HeobOXoguMMOoCTb MpuaaHus oTBeTam cobecenHuka
Hagnexawlen nutepatypHor opmbl, OCBOBOXAEHME NX OT HEHYXKHOro Gannacra u UHoe, B CBSI3U C 9TUM
TBOpYECKOE y4acTue XXypHanucTa B CO34aHuM UHTEPBbLIO BeccrnopHo. B To e Bpemsa MHTEpBbLIONPYEMBIN
MOXET OrpaHMYMBaTbCA MWLWb NACCMBHBIMM OTBETAMM HA BOMPOCHI, KOTOPbIE CTaBUT EMY MHTEPBbLIOEP, U
He urpaTb B MHTEPBbID HEODOXOAMMOM akTMBHOW ponun. COOTBETCTBEHHO, €ro BKIag HE MOXET HOCUTb
TBOPYECKOTO XapakTepa, CrnedoBaTeribHO, He MOXET BbICTyNaTb OCHOBaHMEM AN MNPETEH3WA Ha
aBTOpCcTBO. B AaHHOM crnyyae uHTepBbIOMPYEMLIN BripaBe TpeboBaTb TOMNBbKO 3alLWTblI €r0 OTBETOB OT
NCKaXKEHMS Npy ONyBIIMKOBaHUN.

MoMMMO 3TOro, OH MOXET paccuYuTbiBaTb Ha €OUHOBPEMEHHOE BO3HarpaxaeHue 3a MHTEpPBbHO,
ecnn 310 ObINo MpegyCMOTPEHO CornalleHMemM CTOPOH npeaBapuTenbHO. B mHom cuTyaumun, korga
WHTEPBbLIOVPYEMbI BHEC TBOPYECKWM BKMag B CO34aHWE WHTEPBbIO, BbIPAKEHHbIW, Hanpumep, B
COBMECTHOWN C XypHamuctom paboTe Hag KOMMO3WLMEWN WHTEPBLIO, B OpPUrMHaNbHOM OOPMYSMpOBKe
OTBETOB, MMEHTCA BCE OCHOBaHUSA [ONd MpU3HaHWs €ero COaBTOPOM [OAHHOIO nuUTepaTypHOro
npousseneHns. B coOTBETCTBMM CO CMOXMBLUENCH NPaKTMKOW nogobHOe COaBTOPCTBO, Kak MpaBwuiio,
odhopMAsieTcs NOANMUCHIO XXyPHaNUCTa u BU30W MHTEPBLIOMPYEMOTO.

OpurnHanbHasa ¢opma, TwaTenbHO MpoAyMaHHasi KOMMO3NUMA W UHAMBUAOYAIbHbIN  CTWUMb
WHTEPBbLIO - OCHOBHbIE YCMOBUS NPEAOCTaBNEHUSA OXpaHbl TAKUM NPOU3BELEHUSIM MO aBTOPCKOMY NpaB.y.

Teopuss M MpakTvMKa rpagaHCKoro npaBa He Tonbko Poccmu, HO M 3apybexHbiX CTpaH Bce
fonbllee BHUMaHWE ygenswT npobremMaTvke aBTOPCKOro npaea. B yacTHocTu, B 3akoHogaTenbcTBe
YKpauHbl MpOM30LWNN onpedesnieHHble N3MEHEHUS B ykasdaHHOW cdepe, KOTopble Obinu BbI3BaHbI, BO-
nepBblX, MPUHATMEM HOBOrO [paxgaHCKoro Kogekca YKpauHbl, a, BO-BTOPbIX, W3MEHEHUSIMU U
OOMONHEHNsIMU, BHECEHHBbIMU B 3aKkoH YKpauHbl "O6 aBTOPCKOM npaBe U CMeXHbIX npaBax”.

UTto kacaeTcsi NpaB aBTOPOB Ha MHTEPBbLIO, TO CT. 13 3akoHa YkpauHbl "O6 aBTOPCKOM MpaBe U
CMEXHbIX NMpaBax" Obina gonosfiHeHa 4. 3, cornacHo KOTOpoM COaBTOPCTBOM TakkKe MPM3HaEeTCsl MpaBo Ha
NHTEPBbLIO.

CoaBTOpamn B AaHHOM Crlydae BbICTyNawT, C OAHOW CTOPOHbI, JIMLO, KOTOPOE OAEeT WMHTEPBbLIO
(oTBEYaeT Ha MOCTaBMEHHbIE BOMPOCHI), C APYron - Muo, KoTopoe 6epeT UHTEpPBLIO (FOTOBUT U 3adaeT
BOMPOCKI). AHANOrM4YHO C POCCUMCKUM 3aKOHOL4ATENbCTBOM 3aKPEMMsieTCa MNpaBwuio, MO KOTOPOMY
ony6rvMKoBaHMe 3anucu MHTEPBbLIO AO0MYCKAETCS NULLIL MO COrMnacuio Nimua, KOTopoe 4ano MHTEPBLIO.

Ha ocHOBaHWMM BbILLEN3MNOXEHHOIO MOXHO CAernaTh BbIBOA, YTO MHTEPBBLIO - 3TO NpegHa3HaAYEHHbIN
ana onybnukoBaHust B Medvatn, nepejadyn Mo pagvo, TEeNeBUMOEHUI pasroBOpP >KypHanucrta c
NONUTUYECKUM, OOLLECTBEHHbIM, JIOOBIM ApYyruM OesTenemM wunm 4YernoBeKoM, WH(OPMUPOBAHHBLIM MO
BOMPOCaM, MOCTaBIEHHbIM MHTEPBLIOEPOM (MOA AaHHOEe MOHATME NOANAagAaeT M Npecc-KoHgepeHuus ).

Takum 00pa3oM, WHTEPBLIO MOXHO paccMaTpuBaTb M Kak BCTpedvy, B pesynbTaTe KOTOpOW
nMcartenb, pernopTep Uin KOMMEHTaTop nonydarT oT cobecedHvka Heobxooumyro emy MHGPOPMaLMIo,
KOTopas B mocregyloLem noctynaeT B nevaTb M JOBOAMTCHA A0 BceobLuero cBeaeHus.

Mognyukt 4 n. 1 cr. 1274 TK P® ycraHaBnuBaeT criydyam CBOGOAHOMO WCMOSb30BaHMS
npousseneHns. B yactHocTu, gonyckaetcs 6e3 cornacusi aBTopa wUnu MHOro npaBoobnagatens u 6es
BbinfiaTbl BO3HArpaXkgeHusi, HO C obsizaTenbHbIM YKa3aHMEM WUMEHM aBTOpa, NPOM3BELEHUE KOTOPOro
MCMONb3YyeTCH, U UCTOYHUKaA 3auMCTBOBaHMS BOCMpPOU3BEAEHNE B npecce, cooblieHne B ahup unm no
kabernto nybrnnyHoO NPOM3HECEHHBIX MONMUTMYECKUX peven, obpalleHnii, AOKTagoB U APYTMX aHarOrMYHbIX
npounssegeHun B obbeme, onpaBoaHHOM WHGOpMauMOHHOM uenbto. [py 3TOM 3a aBTOpaMy TaKuUxX
Npon3BeaEeHN COXpaHSeTCs NpaBo Ha ux onybnvkoBaHue B COOPHUKaX.

B paHHOM cuTyaumm npegmeTtoM  perynupoBaHus  BbICTynawoT MNy6nmnmyHO MNpPOU3HECEHHbIe
nonutudeckue peyun, obpalleHus, Ooknagbl M WMHble aHanormyHble npou3sBeneHus. [log kateropuio
aHanormyHbIX MpPOM3BEAEHMI MNOAMA4aeT W WHTEPBbLIO MOMUTUYECKUX OesATernen, MpUBETCTBEHHbIE
obpalleHnst Kk koHepeHumam, cbesgam m gp. CornacHo cT. 1274 TK P® oHn moryT ObiTb cBOGOOHO
BOCMpPOM3BEAEHbI B NMpecce, nepefaHbl B adup, coobLieHbl No kabernto, HO TONMbKO Mpu cobniogeHun
YyCNoBMSl, 4YTO [JdaHHOe BocrpomsBedeHne OydeT OCywecTBnATbCA B 00bemMe, onpaBOaHHOM
MHOPMaLMOHHOW Lenbto. Kak npaBuno, B Taknx Criy4Yasx UCMONb3YKTCA OTAENbHblIE OTPbIBKU, HO He
CTOUT WCKITH0YaTb M BO3SMOXXHOCTb UCMOMb30BaHWs NPOU3BeAEHNS NOMHOCTbIO.

WHTepBblompyembivi Takke obriagaeT (kak coaBToOp) onpedenieHHbIM KPYyroM MpaB, 3aKpensieHHbIX
rpaXgaHCKMM  3akoHogaTenbCTBOM. HeT  HeobxogMmocTM  MOBTOPSATb  OCHOBHbIE — JIUYHBIE
HEVMYLLIECTBEHHbIE M UMYLLIECTBEHHbIE npaBa aBTopa (CT. cT. 1265 - 1270 K P®). OgHako cneayet
OrOBOPWTb HEKOTOpble MOMEHTbI, CBSI3aHHbIE C peanu3aumeln OTAenbHbIX npasBomounin. Hanpumep,
WHTEPBLIOVPYEMBIN MOXET MO CBOEMY XXENaHuK 3anpeTuTb nevatatb HEeKOTOpble €ero OTBEThbl WIK
KOHKPETHbIE BbICKa3blBaHUSA, MOXET BHECTM COOTBETCTBYHOLLLYIO KOPPEKTUPOBKY B Matepuan. Tak, Henb3s
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cunTaTh LieH3ypon TpeboBaHWe [OOSMKHOCTHOIO Nuua, SBMSLWErocs aBTOPOM CTaTbW UMM LaBLUEero
WHTEPBbLIO XXYPHAarMCTY, O COrfacoBaHMn C HUM UTOrOBOrO TEKCTa MaTepuana.

Kpome Toro, TpeboBaHue 3akoHa O MOMy4YeHUW NpeaBapUTENbHOrO COrnacusa UHTEPBbLIOMPYEMOTO
Ha nyOnvKaumio MHTEPBbLIO HE NMYCTOM 3BYK.

B cnyyae HecobniogeHus OaHHOW HOpMbl NMLO BrnpaBe obpaTuTbCA B CyA 3a 3aLLUMTON CBOMX
HapyLUEHHbIX MpaB.

Mpunmep.

M3BecTHasa aktpuca MapneH Outpux npegbsiBuna UCK K rasete B CBSI3W C NyOnvKaumMen MHTEPBbIO
aKTpUChbl, B KOTOPOM OHa pacckasbiBana O CBOEM XM3HEHHOM MyTW. Ha camom gene aktpuca He gaeana
WHTEPBbLIO N HE paspeluana nyonvkaumio CBEAEHMIN O CBOEN XN3HWU. HeCMOTpSA Ha TO YTO coaepXallmecs
B nybnukaumm cBefeHusi COOTBETCTBOBANWN OENCTBUTENTbHOCTM M B OCHOBHOM ObIN YK€ W3BECTHbI
nyonuke, NapwpkKCKMn cyg cyen nyonvkaumio Hego3BOSIEHHbIM BMELLATENbCTBOM B YACTHYH KU3Hb U
BbIHEC peLleHME B MOMb3y UCTULIbI, B3bICKAB C OTBETYMKa 1,2 MIH. dopaHKoB. [NPUYNHON TAKoro BbICOKOTO
B3bICKaHUs1 MOCMAYXWU/IO TO, YTO akTpuca OAHOBPEMEHHO C KOMIMEHCauMen MopanbHOro Bpeaa
notpeboBana BO3MeELLEHNS YMYLLEHHON BbIFOAbl, MOCKOMbLKY, MO ee YTBEPXAEHUIO, OHa caMa cobupanach
onybnvkoBatb COOCTBEHHbIE MeMyapbl, a B pe3ynbTaTe HenpaBOMEPHbIX OENCTBUMI OTBETYMKA
BbIHY>K4€eHa Oblnia 0TKasaTbCs OT 3TOro HaMmepeHus <36>.

<36> Oppeneeckmn A.M. KomneHcauuMss MopanbHOro Bpeda: aHanmM3 W KOMMEHTapwui
3aKkoHofaTenbcTBa u cygebHon npaktukun. U3g. 3-e, ucnp. un gon. M.: Bontepc Knysep, 2004.

Takum 06pa30M, MOXHO caenaTtb BbiBOA, YTO MHTEPBbLIO ABJIAETCA 00BbEKTOM ABTOPCKOro npasa u
OXpaHAEeTCA HapaBHe C oOcCTalibHbIMU NMpoun3BEOEHNAMU TPaXOAaHCKMM 3aKOHOAATEeJ1IbCTBOM. B ero
CO34aHMM y4acCTBYHOT OBa Juua (B OTAEJIbHbIX CrlydadaxX BO3MOXHO U Oonbluee KONMMYECTBO TNOOEN,
HanpuMep I'IpeCC-KOH(bepeHLI,VIﬂ), cneposartesibHO, OHUM pacCcMaTpuMBalOTCA B Ka4deCTBe COaBTOpPOB.
OcobeHHOCTM camoro WHTEPBbIO KaK nNpou3dBeaeHnAa onpenendrT wu CI'IeLI,I/I(bI/IKy 3alunTbl npas
MHTEepBboepa W WHTepBbOMPYyEMOro, 4YTO WrpaeT 3HaA4YUTENIbHYIO pOfib B npaBonpmmeHMTeanon
OeATeNIbHOCTU.

§ 5. Mopsigok ncnonb3oBaHusa goTorpadmyeckux Npom3BegeHN
B nevatu

AHanuM3 paHee CyLIECTBOBaBLUEN MNPaKTUKM PacCCMOTPEHUA CMNOPOB 00 WHTENneKTyanbHON
COBGCTBEHHOCTM MO3BONSIET cAenaTb BbIBO4 O TOM, YTO AnuTenbHoe Bpems oTtorpadbl He
npu3HaBanucb obnagaTensamy aBTOPCKMX MpPaB Ha CBOW MPOM3BEOEHUs, XOTS CErofHsl yXKe HUKTO He
ocnapvBaeT, YTO UX TPyA SBNSAETCA TBOPYECKUM M NOANEXUT 3awute. Bmecte ¢ Tem JOBOMBHO JONTO B
Hayke M Ha MpaKTUKe BOMPOC O cTatyce hoTorpadmnyecknx NponsBeAeHUN Kak CaMOCTOSITENbHOIO Buaa
OOBbEKTOB MHTENNEKTyanbHOW COBCTBEHHOCTM OCTaBasics AMCKYCCUOHHBbIM. BOMbLUMHCTBO TEOpPETUKOB
paccmaTtpuBanu oTtorpacdhmio  NUWb  Kak pesynbTaT TEXHWYECKOro KOMMPOBaHUSA MOCPEACTBOM
doToannaparta n Habopa onpeaeneHHbIX XuMmmnyeckmnx Bewects. OgHako Bknag dotorpada B cosgaHune
doTorpacmm, Ge3ycrnoBHO, HOCUT TBOpPYECKWUA xapakTtep. [locyguTe camu, Bedb co3gaTernb CHUMMKA
nocrne ONUTENbHOrO MOMCKa Cam BbIOMPAET CHKET, SCTETUYECKM OpraHu3yeT KOMMO3WLMI0, OLeHVBas
BbIPa3nTENbHOCTb KaXaoro byayLiero kagpa.

B OcHoBax rpaxgaHckoro 3akoHogaTtensctBa CCCP wu cotosHbix pecnybnuk (1961 r.) n B
Cco3daHHOM Ha ux ocHoBe [paxgaHckom kogekce PCOCP ot 11 uoHa 1964 . Ha NPOTSHKEHMM
HEeCKONbKMX JIeT OeucTBoBana CUCTEMA COKpaLLLEeHHOW oOXpaHbl doTorpaduyecknx nponsBeaeHun.
ABTOpCKOEe MpaBO Ha (POTOCHMMKM OXPaAHSSIOCh B TeYeHMEe NATU NneT, a Ha cobpanusa doTtopaboT - B
TedeHne 10 net. 3ateM oxpaHa 6bina yHMdUUMpoBaHa U pacnpocTpaHuna AencTBue AeCATUNETHEro
CpoKa OxpaHbl Ha Bce cnyyam "Cc MOMeHTa Bblfycka B CBET (poTorpamnyeckoro nponsBeaeHns nyTem ero
BOCnpou3segeHus".

OpHako yxe B 1974 1. B ['paxgaHckmun kogekc PCOCP 1964 r. 3akoHogaTternb BHEC N3MEHEHMS], B
pesyrnbTaTte KOTopbiXx Ha choTorpadudeckmne paboTbl B MOMHOM Mepe pacrnpoCTpaHUIcs NpaBoOBOW PEXNM,
o0LWK ONs BCEX OCTarnbHbIX OXpPaHAEeMbIX aBTOPCKMM NPaBOM OOBHEKTOB.

[lo HepgaBHero BpeMeHu gencrteoBanu nonoxeHus 3akoHa PO "O6 aBTOpCKOM npaBe U CMEXHbIX
npaBax". CornacHo n. 1 cT. 7 gaHHoro 3akoHa doTorpaduyeckne NpPon3BedeHUs U NPOU3BEAEHNS,
nony4eHHble cnocobamu, aHanormyHeiMm chotTorpadoun, ABNATCA o6beKTaMun aBTOPCKOro npasa.

OT1a opmynupoBka nepeLuna u B YacTb 4eteepTtyto K PP (c1. 1259 K PO).

Mo mHeHnmto 3.1, MaBpunoBa, BbiCKa3aHHOMY B ero cratbe "ABTOopckue porosopbel B CMA",
cnangdunbmbl 1 guadunbMbl  Takke npeacTaBnsalT coboin oTorpacdmuyeckme npomsBeneHus,
MOCKOSIbKY OTNIMYAKOTCA OT MHbIX ayAvoBM3yarbHbIX MPOW3BEAEHMM TEM, YTO COoAepKalmecs B HUX
obpasbl 1 MHdOpMaLMs BOCNPUHMMAIOTCA MPEpPbIBUCTO, [OUCKPETHO, W, CrnefoBaTenbHO, 3Tu
npousBefeHnst MOTyT OXPaHATbLCA aBTOPCKUM NMPaBOM Kak dhoTorpaduyeckue <37>.
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<37> lNaBpunos 3.[1. ABTopckue goroeopbl B CMW // 3akoHogaTenbCTBO M NpakTUka Macc-meaua.
1999. N 11.

Cnepnyetr otmeTuTb, 4TO 3a nocnegHve 10 net B Poccuy 3HAYMTENBHO PaCLUMPUCS PbIHOK
neyaTHbIX  W34aHWW,  OOMOMHMBLUMICA  UENnbiM  pPSOOM  €XEMECAYHbIX U eXeHedenbHbIX
WNIIOCTPMPOBAHHbBIX LBETHBIX JKYpHanoB W ras3eT, Ha CTpaHuMuax KOTOpbIX CTanuM MNoMeLaTbCs
doTorpacdomm  M3BECTHbIX MONMWTUKOB, [OEATEenen KynbTypbl, CMOPTCMEHOB U T.N. [losBunucb
cneunannsnpoBaHHble W34aHusA, rge MOXHO HaWTu  3amedaTenbHble oTorpadmm KMBOTHBLIX U
oKpyXatoLen Yenoseka npupoabl. PoTtorpacdumsa crana akTMBHO MCMONb30BaTbLCA B peknamHoM GusHece,
MOCKONbKY B CepoM naHngwadte ropoga B3rMsS4 Mewexoga MNpvBeYeT CKopee BCero spkas u
HeopauHapHas doTopeknamMa, Hexenu becuBeTHoe n3obpakeHue LWabnoHHOrO MakeTa MyCcTb Aaxe U
o0uLen3BecTHOro opeHaa.

To Xe camMoe MOXHO cka3aTb M O Typuctudeckom OwmsHece, rae BbIGOpP NOTEHUMANbHBIM
nokynatenem nyTeBKM B CTpaHy CBoero Oyayliero Bu3uTa NpPeMMyLLECTBEHHO OCYLLECTBNAETCA
Gnarogapsi MCNonb30BaHMIO KPacOYHbIX (DOTOCHUMKOB, CAEMaHHbIX TanaHTnvebiMK oTorpadamm,
KOTOpble packpbiBalOT B CBOMX paboTax BCHO MpenecTb TOW UK MHOW YacTu 3eMHOTO Liapa.

Bmecte ¢ Tem nomb3oBatenu (cpegctBa MaccoBoOW MHAOPMaUWMM, PEKNaMHbIE areHTCTBa,
TYPUCTUYECKME OpraHu3aumun) npu Bocrnpou3BefeHnn doTorpacdmyeckmx m3obpakeHun B rasetax,
XXypHarnax, UHbIX NepUOaNYECKNX U3OaHMSAX, PEKNaMHbIX KaTanorax, 6aHHepax u MHOM 4acTo HapyllalT
aBTopckue npaea ¢goTorpados.

CotpygHukn CMW yacTto 3abbiBaloT, 4YTO Yy BCeX (POTOCHMMKOB €CTb aBTOPbl M KaXKObI U3 HUX
obragaeT 3aKOHHO YCTaHOBMNEHHbIM 0OBEMOM MpPaB Ha CBOW MPOU3BEAEHWS, Crie4oBaTEeNbHO, C KaXabiM
N3 HMX crnegyeT CBA3bIBaTbCA B MOOOM Criydae MCMNonb30BaHMs ero o6beKkToB B LIENSAX COrmacoBaHus
ycnosun nyénukaumm.

OpHako ObiTyeT owmMbOYHOE MHEHWE, YTO eauHOXAbl OonybnukoBaHHasi doTorpadms, KoTopas
UMEETCs B apxuBe pefakumu, CTaHOBUTCS OOWMM AOoCTOsiHMEM. [lpy 9TOM He y4uTbIBaeTCs gaxe ToT
dakT, 4To Ha obopoTe MOryT ObITb Yka3aHbl MMsi U HOMep TenedoHa doTorpada, cosgasLuero ee. Kpome
TOr0, COBPEMEHHbIE >XYpPHANUCTbl YacTo, abCOMTHO He 3adyMbIBasiCb O MOCMEACTBUSIX, UCMOMb3yT
doTorpadumm us VIHTepHeTa Ans UnmocTpaumMm COOCTBEHHbLIX CTaTeN.

B wtore dotorpad, obHapy>XMBLUMA CBOW CHUMOK B TOM WM WHOM MEPUMOOUYECKOM W3OAHWM,
nocne obpalleHus B pedakumio nonydaeT roHopap (M 37O B nydwem crnydae), Ho B 6GonbLUMHCTBE
crny4yaeB eMy OTKa3bIBalOT AaXKE B 3TOM.

ABTOpLI cTaTbM "HekoTopble npakTuyeckne BONpocCk! 3awmTel npae dotorpados” (B.B. lNMorynses,
W.10. TynyGbeBa) ynoMUHaOT TakoW criyvyan: npegcraBmTenn Becbma ussecTtHelx CMW Bbickasanu Touky
3peHMs, YTO ecnu B NyOnvkaumm ykasaHo MMsi aBTopa POTOCHMMKa, TO MpaBa Ha roHopap OH He UMEET,
MOCKONbKY eMy W Tak caenaHa ©OecnnaTtHas peknama <38>. Bmecte ¢ Tem 3akoHogaTtenb SACHO
3aKpennseT B HOPMATUBHbIX aKTaX, YTO JINYHbIE HEMMYLLECTBEHHbIE MpaBa HEeOoTYYXXAAeMbl U TONbKO
aBTOp pellaeT, kKak byaeT ykasbiBaTbCs (MW HE YKasblBaTbCsl) €ro UMSL.

<38> Tllorynaes B.B., TynybbeBa W.lO. HekoTopble npakTudeckne BOMPOCHI 3aluTbl MpaB
doTorpacoB // NHTennekTyanbHasi COGCTBEHHOCTL: aBTOPCKOE MpaBo U cMexHble npasa. 2002. N 12.

MHorve w3gaHusi MPaKTUKYKT yKa3aHMe WMEH aBTOpoB (OOTOCHMMKOB B OOLUEeM crucke,
ny6nnMKyemMomM OObIMHO B KOHLE MM B Hayane XypHana. 970 Takke MOXHO MPUYUCIIUTL K HapyLUEHWSM
NNYHBIX HEMMYLLIECTBEHHbIX NpaB ¢oTorpacoB (B 4acTHOCTW, MpaBa aBTopcTBa). B Takon cutyaumm m
ynTaTenb Kak MoTpedbuTenb OkKasbiBAaeTCHA YLIEMSEHHbIM B MpaBe 3HaTb aBTopa CHUMKa. [lpuumHon
BbICTYMaeT TO, YTO HEKOHKPETHOE yKa3aHWe MMEH aBTOpPOB HE MO3BOMSET Onpefenutb, KTo ABnsSeTcs
aBTOPOM TOFO WIIM MHOTO CHMMKA, M aBTOPCTBO Ha Mpou3BedeHne MOXET ObiTb OWMOOYHO NMpUMIMCcCaHo
COBEPLUEHHO OpYromy nuuy.

B nocrnegHee Bpemsi nonb3oBaTenu, He Xenasi HECTM OTBETCTBEHHOCTb 3a CBOW AEWCTBUS, CTanu
npvMBOAWTL criegylowmi gosod. Hanpumep, dotorpadum 6binym nonydeHbl oT aptucta A. (MM MOXeT
ObiTb 06oe nNybnuYHOEe nULUO), HUKAKMX KOHKPETHbIX YKa3aHWiA OTHOCWUTENbHO COrMalleHun C
doTorpadamn He NoCcTynano, UX UMeH TOXEe HUKTO He 3HaeT.

B cBs13M ¢ 9TMM nonb3oBaTenkb nonaraeT, YTo OH UMEN MOJSTHOE NMPaBO HaneyaTaTb CHUMKK. Bee xe
npeTeH3un crnegyetr nNpeabsaBnsaTb apTucty A., npegoctaBuBliemy pabouni maTepuan. OpHako
nogobHasa Nno3nums NPoTUBOPEYNT 4ENCTBYIOLEMY 3aKkoHoaaTenbcTey P®.

HWKTO He cnopuT ¢ Tem, YTO onpeaeneHHbIA akTep, NeBeL Unn Apyroe LWMPOKO U3BECTHOE NMLO,
npurnawas dotorpada, 4ns Toro Ytobbl TOT caenan psg CHUMKOB, B OOMbLUMHCTBE Cry4aeB HUKaKMX
A0roBopoB ¢ dhotorpadom He 3aknoyaeT. OTHOLWEHUS ynpoLLalTes 40 TOro, 4To doTorpadd BbINONHAET
paboTy, OTAaeT CHWMKM 3aka3yuMKky W nornyyYaeT oOOyCrnoBreHHoe Bo3HarpakgeHue. Bmecte ¢ Tem
doTorpacdmm npencraBnaoT cobor 0O6beKT aBTOPCKOro npaea, B CBA3M C YeM MpaBa Ha Takon ob6bekT
ocTarTcs 3a aBTopoMm cpoTorpachmm. 3akasumk MoXeT nepepartb dotorpacdum B M3OATENbCTBO AN
nybnukauun. B gaHHom cniyyae gpotorpad aBToMaTMyYeCKy NonydaeT NpaBo 0bpaTuTbCs B N34aTeNbCTBO

57



C MpeTeH3nern O TOM, YTO C HMM [J0roBop 00 MCMNONb30BaHUWM MPOUM3BEAEHMS B AaHHbIX LENnax He
3akmnoyarncs.

YKasaHHbIN hakT obbsACHAETCA cnegylowmmM. B onucaHHON cutyaummn 3akasyuk, 3annaTueB OeHbry,
nprobpen nvb MaTepuanbHbli HOCUTENb - OMNPEeAerieHHyto doTorpadunio, cnaug unu OTOMNMEHKY.
OpHako npaBo Ha caM OOBLEKT WMHTENNeKTyanbHOW COOCTBEHHOCTM OCTanocb Yy ero cosgaTens, T.e.
doTorpada. lNponssegeHne MoxeT ObiTb BbIpaXEHO B pPasnMYHON MaTepuarnbHon dopme, OAHako
aBTOpCcKMe MpaBa He 3aBucAaT oT Hee. OTcioga cnegyeTt, 4To nepefada npaBa COOCTBEHHOCTU Ha
KOHKPETHbIN (POTOCHMMOK Kak ODOBbEeKT MaTepuanbHOro mupa cama no cebe He MOXeT MoBMeYb
aBTOMaTU4YeCKoOn nepedayn aBTOPCKMX MpaB Ha yKasaHHoe npoussedeHve. VIHbIMy crioBamu, ecnu nuuy
nogapunu OTOCHUMOK, TO OHO MOXET MOMECTUTb €ro, Hafnpumep, B CeMenHbin anbboM. OgHako Ans
nyonukauum ero 8 CMW oHO JOMKHO NONy4MTb Ha 3TO NpeaBapuTenbHO cornacue astopa <39>.

<39> Tllorynaes B.B., TynybbeBa W.lO. HekoTopble MpakTudeckne BOMPOCHI 3aluTbl MpaB
doTorpacoB // UHTennekTyanbHasi COGCTBEHHOCTL: aBTOPCKOE MpaBo U cMexHble npasa. 2002. N 12.

HexkoTopele topuctbl (B.B. Morynsaes n W.10. TynybbeBa) oTmevatoT, YTO B BOMbLUMHCTBE Cy4aeB
KOH(PNUKTbI BO3HWMKAIOT HE W3-3a TOro, 4YTO aBTOp He xoTen Obl, 4YToObl ero (OTOCHMMOK Obin
onybnvKoBaH, a Mo ApyrMM MNpuWYuHaMm (Hampumep, HeBbiNnata B TEYEHUE OJIMTENbHOr0 BpPEeMEHU
roHopapa 3a nybnvkauuio, OTCYTCTBME YKasaHWsi MMEHW aBTopa, a TakkKe BHECEHME B NPOM3BEAEHME
HECaHKLMOHUPOBAHHbIX U3MEHEHWUN).

Hay4YHO-TEXHMYECKMI NPOrpecc B HAacCTOSALMIA MOMEHT MO3BOSISIET BHECTU M3MEHEHUSA B Jtobon
doTocHMMOK. B cBsI3n ¢ 3TMM Bce yvalle nosBnsTCA NpeueneHThl, Korga gotorpadusa HeonpaeaaHHO
nckaxxaeTcs (obpesaeTcs, BbITATMBAETCS U T.4.). A 3TO MOXET NoBreyb 3a COOON pPSiA UHBLIX HEFATUBHBIX,
B TOM 4ucre Ans aBTopa, nocneactBun. besycnoBHo, doTorpadusd, KoTopas NOSBAAETCA B nevarwu,
TpebyeT ocobeHHO BHUMATENbHOrO K cebe oTHoweHud. B neprogumyeckux neyatHbIX U3LaHUsIX OHa
4YacTO WUCMOMb3yeTCAd MMEHHO Kak AOKYMEHT, BKIMOYAEMbI B TEKCT C LEeNbl MOATBEPXKAEHUS WK
WNJIIOCTPUPOBAHNST  Kakoro-nmbo cobblTnst unu dakra, OHa YCWUNMBAeT AOCTOBEPHOCTb TEKCTOBOMO
matepuana.

JTioboe HecaHKUMOHMPOBAHHOE MCKaXKEHME CHMMKAa MOXET MOBIieYb 3a CODOM McKaxeHue dakTa,
cobbITVA, cnegoBaTenbHO, BBECTU B 3abnyxaeHne yutaTens, Ans KOTOporo AaHHbln chakt byaeTt nvetb
onpefeneHHoe 3HadYeHve. [JaHHasa no3uumsi BbickasblBanacb aBTOPOM CTaTbu "3allmnta aBTOPCKUX Mpas B
doTtorpacumn” P.I". CacbuynnmHon.

WHorga dotorpadusa ucnonb3yeTcsi B NepedenaHHOM BuAae C KOHKPETHOW (MOpOW TBOPYECKOW)
uensto (Hanpumep, B BUAe komnnaxa). B kauecTBe nepegenku (MCKaXkeHWs1) pacCMaTpMBaETCS HE TOJTbKO
MOAPVCOBKA AOMOSHUTESNbHbLIX 3MEMEHTOB (YCOB, KOMbIT M XBOCTOB) W300paKEHHbIM Ha CHUMKE
nepcoHakaM, HO TaKke M OKpallMBaHWE B LBeTa, OTNIMYHbIE OT MepBOHayanbHbIX. Kpome Toro, nopg
KaTeroputo UckakeHusi nognagaeT u pasMmellieHne B Kagpe TekcTta. B cootBeTcTBUM co cT. 1266 K PP He
gonyckatotcs ©e3 cormacus aBTopa BHECEHME B €ro MNpou3BedeHWE W3MEHEHWUW, COKpaLleHWh W
OOMOJSTHEHWI, CHAaOXEeHVWe MPOM3BEAEHMS MPW €ro WUCMOSIb30BaHUKU MWITTHOCTPAUMAMM, NMPEaUCIIOBUEM,
MOCIECNoBMEM, KOMMEHTapUsIMU WM Kakumm ©Obl TO HM  ObiNO  NOSICHEHUAMW (MpaBO  Ha
HEMPUKOCHOBEHHOCTb MpousBedeHus). [dpyrumu crnoBamu, npaktuyecku mnwboe BMeLlaTensCcrBo B
npou3BeeHne MOXHO Ha3BaTb €ro nepepaboTKoW, Ha OCYLLECTBIIEHME KOTOpOM crnefyeTr B
06s3aTenbLHOM MOPSIAKE MOMy4YMTb COrfacue aBTopa WM TEX MWL, KOMY OH mepefdan UCKTYUTENbHbIE
npasa Ha Ucnofnb3oBaHne hOTOCHUMKOB (Hanpumep, HacnegHukoB). Kpome Toro, gaxe nocne ncreveHns
CpoKa OxpaHbl OObEeKTa WHTEenneKkTyanbHOW cobcTBeHHOCTU (doTorpacmm) nepegenka (HamepeHHoe
UCKaXXEHNEe Mpou3BeaeHns), KoTopass HaHocuT yuepb penytaummM aBtopa, OydeT cyuTaTbCd
NPOTUBO3aKOHHOMW. B AaHHOM cry4ae npaBo Ha 3aWuTy penyTauum aBTopa oxpaHsieTcst 6eccpoyHo. Tak,
cormacHo n. 2 cT. 1266 MK P® wusBpalweHne, UCKaKEeHWe WM WHOEe W3MEHEHWe npoun3BeaeHus,
nopovaiiue 4ecTb, AOCTOMHCTBO MIM LENOBYIO penyTauuio aBTopa, pPaBHO KaK M MOCAraTtenbCTBO Ha
Takve [encTBusl, JalT aBTopy npaBo TpeboBaTb 3alWUTbl €ro 4ecTu, OOCTOMHCTBA WM OErnoBOW
penyTauum B COOTBETCTBMM C npaBunamm crt. 152 K P®. B atux cnydasx no TpebosaHuio
3aMHTEepPEeCOBaHHbIX ML, JOMYyCKaeTCcs 3alinTa YecTu n JOCTOMHCTBA aBTopa U Nocre ero CMepTu.

VckaxeHue cogepxaHusa doTorpadoum He eOWHCTBEHHOE HapyLleHWe, KOTOpoe MOXET WUMETb
MeCTO Ha cerogHAaWHWA AeHb. Ha npakTuke BCTpevalTca cuTyaumu, korga  dOTOCHUMOK
COMNPOBOXOAETCS HEKOPPEKTHO CHOPMYNMPOBaAHHBIM TEKCTOM, HE COOTBETCTBYIOLLMM OTPaXKEHHOMY Ha
HeM peanbHOMYy COBbITUIO (13-3a Yero YMTaTenb BBOOUTCH B 3abnyxgeHue) Mo HEBEPHO TPaKTYHOLLMM
3acpmkcupoBaHHbIi Ha doTorpacmm chakt (3To BNonHe MoxeT ObiTb Ao6pocoBecTHoe 3abnyxgeHue
aBTopa TekcTa nMMbo HamepeHHoe MCKaXkeHue cmbicna dotorpadun). Kpome TOro, KayectBo nedatu
yacto ocrtaBndetr xenate nydwero. Hpuct P.I. CadwmynnuHa cnpaBegnvMBo OTMEYaeT ToO
06CTOATENLCTBO, YTO "CMOXHO OnpaBAaTb MOSIBMIEHVWE CHMMKA, Ha KOTOPOM HEBO3MOXHO pa3rnsgeTb
nmnbo y3HaTb 0b6bekT cbeMku". B TO e Bpems Gnarogaps COBPEMEHHbIM TEXHONOMMSAM MosiBAseTcs
BO3MOXHOCTb OTCINEANTb, Ha KakoM aTane JonyLleHa COOTBETCTBYOLWAs owmnbka - TMbo HekavyeCcTBEHHOE
CkaHuMpoBaHuWe, nmMbo npobnembl HenocpeacTtBeHHO npu neyatu. Oba pakta 3aBUCAT OT YpPOBHS
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npodeccumoHanvama nuua, cosgarowero OTOCHUMOK, €ro OTBETCTBEHHOIO OTHOLUEHMS K Oeny W,
0e3yCcrnoBHO, OT YBaXeEHUA K u4uTaTen, KOTOPbI CTaHOBUTCA MOTpeduTenem npogykumm u
GecnpucTpacTHbiM cyaben <40>.

<40> Npacboea X.B. ABTOpcKoe NpaBo Ha doTorpadudeckme nponsseaeHus // 3akoHogaTenbCTBO
n npakTtnka macc-megma. 2003. N 11.

A.J1. XpomoBa, K.b. JleoHTbeB B cBoeli cTaTbe "lMpaBa hOTOXYOOXHUKOB B COBPEMEHHOM Mupe"
BbISIBMIAKOT [BE OCHOBHbIE MPUYMHBI CITOXUBLUEWACS CUTyaluMn B OTHOLUEHWM HecoOmnaeHus npas
doTtorpados:

1) HapyweHus npaB Ha GoTopaboTbl MOMYYUSIN CIIULLIKOM LUMPOKOE pPacnpoCcTpaHeHue, a Bce
MPVBbIYHOE BCErfa KaXXeTCs 3aKOHHbIM;

2) go nocnegHero BpemeHu B Poccum OTCyTCTBOBana opraHv3auusi, Kotopas 3aHumanachb Obl
BOMpOCaMu peanu3aumm npaB Ha oTorpadmyeckne MNpPOM3BEAEHUS Ha KOMMEKTUBHOW OCHOBE, a
NU3MEHNTb CUTYaLMIo NOOAMHOYKE hoTorpadamM He yaaBanoch <41>.

<41> XpomoBa A.Jl., JleoHtbeB K.B. [MpaBa ¢OTOXyQOXHMKOB B COBpEMEHHOM mupe //
UHTennekTyanbHas cobCTBEHHOCTb: aBTOPCKOE NMpaBo 1 cmexHble npasa. 2001. N 9.

OtoT cnvcok P.I. CacmynnvHa gononHaeT elle ogHOW NMpuyuHOW. B yacTHOCTM, OHa oTMevaer,
yto coTorpachbl B HEKOTOPbIX Cfy4asix camMu NpoBOUMPYT nogobHoe GecLepeMoHHoe,
HeyBaXuTerNbHOE OTHOLIEHNe K cebe n TpeboBaHMAM, YCTaHOBIEHHbIM 3aKOHOM, KOTOPbIA CTOMT Ha
CTpaxe ux npas. B yacTHOCTK, OHM He 3aKNYaT COOTBETCTBYHOLLME MUCbMEHHbIE JOIMOBOPLI, 3apaHee
AeTanbHO M KOHKPETHO He OroBapvBatloT YCIOBUS B3aMMOOTHOLUEHWI, CaMn UOYT Ha BCEBO3MOXHbIE
KOMMPOMMCCHI, MO3BONSAOLWME 3aTeEM MONb3oBaTeNnto BecTn ceba abcontoTHo Ge3oTBeTCTBEHHO. Kpome
TOro, OTAENbHbIE MPETEH3MM U UCKOBLIE 3asiBNEHMS B Cyd NO pakTam HapyLleHWA ux npaB BCe elle
SIBIAKOTCS UCKIMIOYEHMEM, @ HE NPaBUITOM.

Mo wmHeHuio W.HO. TynybbeBoW, OCHOBHas MpWYMHA KOHMIIMKTOB Mexay wusgatensamu u
OTOXYypHaANUCTamMm COCTOMT B TOM, YTO HE BCE M3gaTenu rpamMoTHO MCMoNb3ylT doTorpaduyeckne
npoussefeHns <42>. OHM OOMyCKalOT HapyLIEHUs aBTOPCKUX MnpaB ¢oTtorpacdoB nNnbO OT He3HaHWA
3aKoHoAdaTenbCcTBa, NMMbOo NOTOMY, YTO He MpuaalT 0COBOro 3HaYEHUsT AaHHOW KaTeropum NnponsseneHni
(n aBTOpPOB).

<42> Tynybbesa N.HO. OctopoxHo! ®oto! // KHmkHoe 0603peHne. 1999. N 48.

[MepeuncrieHHble  HapyleHWst MNPEeMMYLLECTBEHHO  KacalTca npaB  NpodeCCUOHAarbHbIX
doTorpadoB. OgHako crioxHee gerna obCTosT ¢ HenpodeccuoHanbHbIMKM aBTopaMmu doTorpadmnyeckom
npogykuun. Hanpumep, BO3HMKaeT npobnema pasrpaHuyeHus fobuTenbCKkUX CHUMKOB U dhoTorpadumi,
KOTOpble MOryT MNpPuU3HaBaTbCA MPOU3BEAEHMSIMU U MONb30BaTbCA COOTBETCTBYOLIEN 3awumTon. B
yactHoctu, M.A. ®enoToB B KHure "lNpaBoBble OCHOBbI XYpPHANUCTUKU" paccMaTpyMBaeT BOMPOC O TOM,
Kak OTNMYnTb OpuUrnHarnbHble poTorpadum, BeiCTynawLwme o6bekTaMmu aBTOPCKOro Npasa 1 ABMSoLLNecs
Npou3BeaeHNsIMU UCKYCCTBA, OT MHOTOYMCMEHHBIX OpPAMHAPHbLIX (POTOCHUMKOB, KOTOPbIE €XeOHEBHO
MEXaHW4YeCKN MPOU3BOAATCS, NPOSBAAITCA M OTNEYaTbIBAKTCA U HE SBMSOTCA OpUTMHANbHbIMU <43>.
3akoHogaTenb He AaeT NPsIMOro OTBETA Ha AaHHbI Bonpoc, U M.A. ®eqoToB B HAa3BaHHOW Bhille paboTe
npegnaraet cyntate oTorpacmio aBTOPCKUM MPOUM3BEAEHMEM, TOMBbKO €Cnu cama pedakumsi codna
BO3MOXHbIM OMNyOMKOBaTb MPUCMAAHHYI0 4uTaternem doTtorpaduio, T.e. OHa MogoGHbIM 06pasom
npu3Hana ee B kKa4eCTBE NPOM3BELEHUS.

<43> depotoB M.A. NMpaBoBbie OCHOBBI XypHaANUCTUKKL: YuebHuk ans sysos. M.: Bnagoc, 2002.

B.B. Morynses n N.10. TynyGbeBa cuntatoT, YTO HOPMbI 3aKOHA HE pa3rpaHNYnBalOT NPON3BEAEHMS
npodeccuoHanbHblX aBTOpoB W nwbutenen. CrnegoBaTenbHO, BHE 3aBMCMMOCTM OT 4reHCTBa B
TBOPYECKMX COK3aX, 3BaHWA W peranuin aBToOpoB, 0e3pasnnyHO K XYOOXECTBEHHOW LIEHHOCTU
npou3BeaeHnin Nonb3oBaTeny AOMKHbI MOnyyYaTb paspelleHre Ha MX WCMONb30BaHUE M BbinNnavvBaThb
aBTOPCKOE BO3HArpaxkgeHne npu kakaom BOCMPOU3BELEHUN.

Mpu aHanu3e BbIlECKA3aHHOIO BO3HMKAET BOMPOC O MNPMPOAE OTHOLUEHWA Mexdy aBTopamu
doTorpadmyeckux n3odpaxeHmn n nuuamMmm, UCNomnb3yLWNMKM NOAOOHbIE OOBEKTHI.

Poccuiickoe 3akoHO4aTeNbCTBO HE YCTaHAaBMNMBAET HUKaKMX CreuuanbHbIX YCIOBUKM, KOTOpble
Obinn 661 HeobxooMMbI ANA NpU3HaHNS oTorpadnU4ecKoro Npon3BeneHst 06 bLEKTOM aBTOPCKOro npasa
1 ANs npegocTaBneHns emy COOTBETCTBYHOLLEN oxpaHbl. CnegoBaTtenbHO, aBTop (doTorpad) yxke B cuny
co3gaHust npowu3BedeHus (mobown oTorpacpmm) obnagaeTr aBTOPCKMMM MpaBaMyW Ha HEro BHE
3aBMCMMOCTU OT €ro Xy4OXXECTBEHHOIo 3Ha4YEeHUS.

59



MockonbKy 3akoHogaTenb npusHaeT doTorpada aBTopoM hoTorpaduyeckux NpousBeaeHnn, OH,
TakMM 006pa3oM, HagenseTcs BCeMU NpaBamm, NpegyCcMOTPEHHbIMU CT. CT. 1265 - 1270 'K P®.

JTroboe ncnonb3oBaHne 06beKTa aBTOPCKOro npasa, BKNo4vasa otorpadmm, BO3MOXHO TOMBKO MpU
HannuMyM [oroBopa C npaBoobnagatenem (aBTopoM  doTorpaddMyeckoro MNpou3BefeHusi, ero
HacnegHMKOM U T.M.), KOTOPLIN AOIMKEH ObITb 3aknioYeH B NucbMeHHoN dhopme (M. 3 cT. 1228 K PO).

Kak 1 B mobbix cdepax oOLECTBEHHOW M YaCTHOM >XU3HM, BO B3AUMOOTHOLLEHWUSX MexXay
nonb3oBaTenem n aBTopoM hoTorpacmyeckoro Npon3seeHnsi BO3MOXHO BO3HUKHOBEHME pa3HOro poaa
CuMTyauun, B TOM Ymncrie n npobrnemHbIX, MOCKOSIbKY MMEHHO OHU MHTEPECYHOT Hac B JAHHbLIA MOMEHT.

Hanpumep, B psige cny4aeB MNPOUCXOOUT OLWIMOOYHOE OTOXAECTBMEHME aBTOPCKOrO MpaBa Ha
NCMOMb30BaHNE MNPOM3BEOEHNST M MNpaBa COOCTBEHHOCTU HA KOHKPETHbIA MaTepuanbHbli HOCUTESb
(HeratmB cpoTorpachmm). B GonblunHCTBE cuTyaumi dotorpad He ABMASETCA LTaTHbIM COTPYAHUKOM
opraHusaumm. OH MOXET OCYLLLECTBNATbL CBOK AEATENbHOCTb B paMKax rpaXgaHCKO-NMPaBoOBOro JOroBopa
nogpsga. Ero mpurnawatot gns BbIMOMTHEHWUS onpefdeneHHon paboTbl, TAaKOW Kak NPOBEAEHVME CbEMKM
HeobxoamMoro npegmeTta, mogenun u gp. locne BbINOMHEHWs hoTorpad)oM MOMy4YeHHOro 3agaHus
3aKa34yvka aBTopy (POTOCHMMKOB BbINSIA4YMBAOT paHee OrOBOPEHHOE BO3HArpakaeHue, 4yacto gaxe 6es
3aKMOYEHNsT TOFO UM MHOMO AOMOMHUTENbHOrO Aorosopa. C 3TOro MOMeEHTa 3akasduk rnonaraet, YTo
Tenepb BCe NpaBa Ha UCMoNb30BaHWe (POTOCHUMKOB MPUHAANEXaT UCKITYNTENBHO EMY.

Ha camom e gene 3aka3yuKk B OMMCaHHOM cryvae npuobpeTaeT He MpaBa Ha MCNOSb30BaHUe
AaHHOro obbekTa, a NULb MaTepuanbHbI HOCUTENDb (Hanpumep, camy doTorpacuio unu ee HeraTme). B
nocnegHeM crny4dae, kak y)ke 0oTMevarnoch, 3aka3qmky Heobxogumo 3akniounTb ¢ aBTopoMm (coTtorpacom)
CaMOCTOATENbHBIN  JOrOBOP. TOMbKO MOCREe 3TOr0  CTAHOBUTCA  BO3MOXHBIM  UCMONb30BaHUE
doTorpacdmyeckoro NPoM3BEAEHUS B raseTax, XXypHarax, pekrnaMHbIX NpocrneKkTax u T.m.

WHave cknagpiBatoTcst obcToaTenscTBa, ecnv gotorpad BbIMOMHAET CBOK paboTy Ha OCHOBaHUM
J0roBopa aBTOPCKOIo 3aka3a, COrflacHO KOTOpOMY OfHa CTOpoHa (aBTop) 06A3yeTcsi Mo 3akasy Apyrown
CTOPOHbI (3aKka34ymka) cosgatb OOYCroBMEHHOE [LOroBOPOM MPOWM3BEAEHME HAyKW, INMTepaTypbl WIu
MCKyCCTBa Ha MaTepuanbHOM HocuTene nnm B nHon copme (n. 1 cr. 1288 K PO).

B poroBope ctopoHam criegyeT ykasaTb 00beM Moryyvyaembix 3akasdmkom npas (n. 2 cr. 1288 K
P®). Tak, doTtorpadd MOxeT nepegatb emy TONbKO NPaBO Ha BocrpousBedeHve ¢oTorpadmyeckoro
Npou3BeAeHNs Ha CTPaHMLLax ONpeaEeneHHOro XXypHana u T.n.

B poroBope Takke OOMKHbI COAEepXaTbCsa YCNOBMSA OTHOCUTENBHO LieHbl paboTel. CornacHo ab3. 3
n. 1 cr. 1288 'K P® goroBop aBTOPCKOro 3akasa siBNsieTcsl BO3ME34HbIM, ECIN COrfalleHNEM CTOPOH He
npenycMOTPEHO MHOE.

BmecTte ¢ Tem choTorpadh MOXeT BbICTyNaTb B Ka4yecTBe LUTATHOrO COTPYOHWKA OpraHusauum w
BbIMOMHATE paboTy (OCyLeCTBNATb CbEMKY) B pamKax TpygoBOrO [OroBopa, 3aKiMiOYEeHHOro ¢
pabotogatenem (T.e. [QaHHOM opraHu3aumen). B nogoGHoM cuTyaumm [OencTByOT MNpaBuna,
3aKkpenneHHble B CT. 1295 TK P®, oTHocswwuecs K cnyxebHOMy npousBedeHuo. 3akoHogarternb
YyCTaHOBWIT, YTO aBTOPCKME MpaBa Ha MPOW3BEAEHME HayKu, NUTepaTypbl UK UCKYCCTBA, CO34aHHOE B
npegenax YCTaHOBMEHHbIX Ans  paboTHuka (aBTopa) TpyaoBbiXx 00s3aHHOCTEW  (cnyxebHoe
npoussedeHne), MpuHagnexar asBTopy. B TO >xe Bpems WCKNOUMTENBHOE MpaBo Ha cnyxebHoe
npousBefeHve MpuUHagnexuT paboTtogaTtento, €cnuM TpyaoBbiIM WM UHBIM  JOTOBOPOM  MeXay
paboTogaTtenem 1 aBTOPOM He NPeLYyCMOTPEHO MHOE.

OpHako pabotogartenb TepsieT BO3MOXHOCTb WCMONb30BaTb [aHHOE MNPOV3BEAEHUE, €Crniv B
TEeYEeHne Tpex NeT He Ha4yHEeT ero UCMonb3oBaHMe, He MnepedacTt KoMmy-nnbo ykasaHHOe MpaBo WK He
COOBLNT aBTOPY O HEOOXOAMMOCTM COXpPaHEHUsI NMpon3BedeHus B TavHe. BmecTte ¢ Tem paboTtogarens
Aaxe B NogobHOWM cuTyaummn coxpaHsieT 3a coboKn nMpaBO MCMONb30BaTb CNyxebHoe npov3BedeHue B
uensax v npegernax, 00yCrnoBnNeHHbIX CyXeOHbIM 3adaHneM, C yka3aHMeM CBOEro HavMeHoBaHud (. 2
cT. 1295 TK PO®).

Bo3mOXHbI cuTyauun, korga B TPyOOBbIX 00A3aHHOCTAX pabOTHMKA yKa3aHO He OCyLLecTBreHue
OTOCHLEMKM, @ FOBOPUTCH NLLb O TOM, YTO OH JOJKEH, HAanpumep, paspabaTtbiBaTe KOHUENUuo (0OLLyto
ngeto) peknambl. OgHako B nopsigke NMMYHON UHMLMATMBBI PpabOTHUK peLumi ocyLLecTBUTb POTOCHEMKY, a
doTorpadumm nepegatb paboTtogartento.

B Takon cutyauum pabotogarternb He npuobpeTaeT UCKMYUTENbHbIE MpaBa Ha MCMONb30BaHWe
AaHHbIX hoTOorpaduin, NOCKONbKY OHW HE SBMNSTCA CYXeOHbIMWN NPpou3BeeHNs MU Mo cmbiciy cT. 1295
K P®. 310 cBSI3aHO € TeM, 4TO B PYHKUMM paboOTHUKA, NPeayCMOTPEHHbIE TPYAOBbLIM JOTOBOPOM MeXaOy
HUM 1 paboTogartenem, a Takke ero OOSMKHOCTHOM MHCTPYKUMEN, HE BXOAWMO BbINOMHEHWE NogobHOM
paboTtbl. COOTBETCTBEHHO, CO34aHHYd B Mopsgke JWYHOW MHUUMAaTUBBLI poTorpacdunio  Herb3s
OTOXZECTBMNATL CO CMyXebOHbIM NPOM3BEAEHUEM, U ONSA €€ UCMoNb30BaHns paboTogartento Heobxognmo
3aKMOYUTb C paboTHMKOM, K MpUMMepy, OOroBop 06 OTYYXOEHUM MCKINHOYUTENBHOTO MpaBa Ha Takoe
npov3sefeHue.

Psag cratenm dactu yetBepton K P® npegycmatpuBaeT u criyyam cBOOOLHOMO MCMONb30BaHUSA
doTorpacdmyeckux nNpoussedeHni, T.e. ucnonb3osBaHne nx 6e3 cornacusi aBTopa u 6e3 BbinnaTbl eMy
Kakoro-nnbo aBTOPCKOro BO3HarpaxKgeHus.
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Tak, ct. 1276 TK P® ponyckaeT 6e3 cornmacusi aBTopa Wnu WHOro npaBoobnagartens u 6es
BbINNaTbl BO3HArpaaeHusi BOCNponsseaeHue, coodleHme B acvp unm no kabento dotorpadpuieckoro
Npou3BeaeHnsi, NPON3BEAEHUSA apPXUTEKTYPbI UNN NPoM3BeaeHNst N306pa3nTEnbHOro MCKyCcCcTBa, KOTopble
MOCTOSIHHO HaxoOATCA B MecTe, OTKpPbITOM s cBoOoAHOro nocelleHus. 34ecb e 3akoHogaTenb
NpegycMOTPENn U UCKITHYEHUS 13 OAHHOMO MpaBuna: criyyau, Korga usobpaxeHvne npousBefeHus Takum
cnocobom SBMSIETCA OCHOBHBbIM OOBEKTOM 3TOr0 BOCMPOU3BEAEHNS, COOOLEeHNst B achmp nnm no kabento
nunbo korga m3obpakeHne Npov3BEAEHUS WUCMONb3yeTcss B KOMMepYeckux Lensax. M3 aHanusa ctatbu
BMAHO, YTO NpU 3TOM Heobxogumo cobntogeHre ABYX YCNOBUN:

1) doTorpacmsa He JOImKHA ABMNSATBECSA OCHOBHBIM OOBEKTOM BOCMPOU3BEAEHMS, Nepeaayqn B agup
nnun coobLLeHnss anst BceobLlero ceegeHnst no kabdento (oHa, HanpuMep, MOXET CINY>XUTb (OOHOM: CHUMOK
doTorpacda Ha hoHe ero paboT);

2) camo u3obpaxeHue doTorpacdmm He OOSMKHO MCMONb30BaTbCA Af1 KOMMEPYECKMX Lenen (K
npvMepy, BbIMYCK KapMaHHbIX KaneHaapen ¢ M3obpakeHnsaMu pasnuyHbix doTtorpaduii, pasmeLLeHHbIX
Ha OTOBbLICTaBKE).

Tak, B cBoen cratbe "doTorpaduyeckoe npomsBeaeHne kak obbekT aBTopckoro npasa" O.
CemeHoBa, paccMaTpvBasi 4aHHyto npobnemy, Nnpveena criegyoLwuin npuvep.

Mpunmep.

OpHa n3BecTHas poccuiickas raseta onybnukoBana cratblo O hoToBbICTaBke aBTopa B. Ctatbs
Obina cHabxeHa uenbiM psaoM doTorpadun C 3TOW BbICTaBkM. PaspelleHus Ha BOcCnpousBedeHue
doTorpacomn raszeta y dotorpacdba He nonydana, U OH Obin BbHYXAEH obpatuTbcsa B cyq.
MpencTaBuTENN OTBETYMKA B CYAE CCbINANmMCb Ha TO, YTO, MOCKONbKY dhoTorpacum 6binm pasmeLleHbl Ha
doToBBICTABKE, T.€. B MECTE, OTKPLITOM A4S CBODOOHOIO MOCELLEHMs, ra3eTa nvena rnosiHoe npaeo Ha
nx nybnvkaumio. Cyg npuHAN No3vUMI0 UCTua - aBTopa dgoTorpadmin, nocymTas, YTO BOCNPOM3BELEHHbIE
B rasete cotorpadum SBUIIMCb OCHOBHbIM OOBEKTOM TakOro BOCMPOU3BEAEHMS, @ He (POoHOM K
OonyGIIMKOBAHHOW CTaTbe O NMPOXOAMBLUEM MEPONPUSATAN <44>,

<44> CemeHoBa O. ®oTvorpaduyeckoe npou3BeaeHne Kak o0OObeKkT aBTopckoro npaea //
UHTennekTyanbHas cobCTBEHHOCTb: aBTOPCKOE NMpaBo 1 cMexHble npasa. 2006. N 8.

PasnnyHble XypHanbl, ra3eTbl, pekilamMmHble KamnaHuu OOBOSIbHO YacTO MPaKTUKYT obbsaBneHue
KOHKypcoB cboTorpachmii Ha 3agaHHyo TemaTtuky. Mo utoram nobeguTento BbiMnayvMBaloT aBTOPCKOE
BO3HarpaxgeHve n nyonukytoT ero dgotorpadumdeckoe npoussedeHue. B Takonm cutyaumm OOIKHbI
cobnogaTtbesl NONOXeHUs cTaTen 0 Nopsigke NpoBeaeHns KOHKYpcoB (. 57 TK PO).

O6baBUTE NYOGNNYHBIN KOHKYPC MOXET Kak hmnsmdeckoe, Tak 1 topugudeckoe nuuo. B cootBeTcTBMM
cn. 3 ct. 1057 K P® nyGrnyHbIN KOHKYPC MOXET ObITb OTKPbIThIM, KOrga npeanoxeHne opraHnsaTopa
KOHKypCa MPUHATE B HEM y4acTue OOpalleHO KO BCEM >XENawLwMM nyTeM OObsBNEHWS B neyatn unu
WHbIX CPEACTBax MaccoBoW WHdopmauumu, Nnbo 3akpbiTbiM, KOrga npearnoXeHue npuHATb yyYacTue B
KOHKypCe HanpaBnsieTcsl OnpedeneHHOMYy Kpyry Ivuy no BbiGOpy opraHu3atopa KoHKypca. MHorga
YCITOBMEM Y4acTUs B OTKPbITOM KOHKYpPCE MOXET BbICTyNaTb MPOXOXAEHWE NMpedBapuTernbHOro otbopa
nuu, NoXxenaeLWKWX MPUHATE B HEM yyacTue.

CornacHo n. 4 ct. 1057 K P® o6bsiBneHve o nybrnvyHOM KOHKypce OOJDKHO Copepatb Mo
KpanHem Mmepe YCnoBusi, npedycMaTpvBalOLLlMe CyLEeCTBO 3afaHusl, KpUTepMU U MOPSAOK OLEHKU
pesynbTaTtoB paboTbl WM MHbIX OOCTUXKEHUN, MECTO, CPOK M MOPSAOK UX NPeAcTaBleHus, pasmep U
dopmy Harpagbl, a Takke NOPSAOK U CPOKN OO BABNEHNS pe3yrbTaToB KOHKYpCa.

B cootBeTcTBMM C 3akoHOM TpeboBaHus, npegbsaABnsemble K pabotam, NpeacTaBleHHbIM Ha
KOHKYpPC, MpUBOAATCSA B 00bsABNEHNM 06 OTKPbITOM Ny6INYHOM KOHKYpCe, KOTOpoe MOXeT nybnnkoBaTbCs
B neyatu. 3gecb e MOXeT OTAenbHO OroBapmBaTbCs, YTO 3TM TpeboBaHus copepxartcs B
OOMOJSTHUTENBbHOM AOKYMEHTaUUN, pa3MeLLEHHON B OTKPbITOM AOCTYMNe Ha CalTe KOMMaHuu. OTO MOXET
ObITb, HaNpuUmep, NOMOXeHNe O NMPOBEAEHNN KOHKYpCa, YCTaHaBNMBaloLLee NOPSAOK OLEHKN KOHKYPCHbIX
paboT, cocTaB KOHKYPCHOW koMuccuu v ap. B 6onbluvHCTBE CriydyaeB OOHWM M3 YCROBWUWA MyGnn4HOro
KOHKypCa SIBNSIETCS NPOBEeAEHMEe €ro B HECKONbKO MocnefoBaTenbHbIX 3TanoB, MO UTOram KOTOPbIX
onpegensetcs nobeantens.

Y opraHnsaTopoB My6rnmnyHbIX KOHKYPCOB 4YacTO BO3HUKaET owmnbovHoe MHeHue. OHu nonaratort,
YTO nocrie BbiNnaTbl aBTOpy-nobeanTento YCTaHOBITEHHOMO YCITOBUSAMM UX KOHKypCa BO3HarpaxgeHus y
HMX (kaKk y COOCTBEHHMKOB wnu npasBoobnagarternen co3fgaHHbiX ODBLEKTOB) MOSABMASETCA MpaBo Ha
MCMNONb30BaHNEe ero npoussedeHust (B ToM 4ducne u dotorpacpmm) B nobbix ¢dopmax. OgHako Ha
ocHoBaHun cT. 1060 TK P® y numua, obbaBMBLIEro nNyGRMYHBLIA KOHKYPC, MOSBASETCA INULLb
NPEMMYLLLECTBEHHOE MPaBO Ha 3aKMtYeHWe C aBTOPOM MPOM3BEAEHUS, YOOCTOEHHOro obyCroBneHHOM
Harpagpbl, goroBopa o6 MCMONb30BaHUM MPOWM3BEAEHMS C BbINATOM eMy 3a 3TO COOTBETCTBYHLLErO
BO3HarpakgeHusl.

Taknm o6pa3om, B LENSX UCKITHYEHMST HENPaBOMEPHOIO UCNOSb30BaHMsA ooTorpadumm, co3gaHHom
aBToOpoM - nobeguTenem KOHKypca, HeOoOXOAMMO 3akfunTb C HMM COOTBETCTBYHOLLMI [OrOBOP
(MMUEeH3NOoHHBIN  JoroBop, [[OroBop 00 OTYYKOEHUW WCKITOYUTENBbHOrO npaea) WM BbINAATUTb
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npegycMOTPEHHOE TakuMMm [OOrOBOPOM aBTopckoe Bo3HarpaxaeHue. Ctatba 1060 K PO Hocut
UMMNEepaTVBHBIN  XapakTep, €ee W3MeHeHWe WnuM HecobniogeHve BneveT Ans  Nonb3oBaTterns
HEBO3MOXXHOCTb MCMONb30BaHUsl COOTBETCTBYHOLLEN hoTorpadmu.

Ctout 3amMeTuTb, 4To B CT. 1060 'K PO He onpeneneH Cpok, B TEYEHME KOTOPOro Nnorib3oBaTeslb
COXpaHsAeT NMPeMMYyLLLECTBEHHOE MPaBO Ha 3aKMyeHue oroBopa ¢ nobeautenem KoHkypca. [aHHbin
CpOK ycTaHaBnueaeTcs n. 5 cT. 448 'K PO, koTopasa npumeHsaeTtcs B cuny n. 5 cr. 1057 'K P®, nommnmo
TOProB, M K B3aMMOOTHOLLEHUSIM, BO3HMKAKOLIMM B CBS3U C MpoBeAeHMEM MNyGnuyHoro KoHkypca. B
cooTBeTCTBMM C N. 5 cT. 448 TK P®, ecnu npegMeToM TOpProe ObINO TONMLKO MPaBO Ha 3ak/loYeHue
J0roBopa, Takon A0roBop AOMMKeH ObITb NoANMCaH CTopoHaMu He no3gHee 20 AHeNn nocre 3aBepLueHus
TOProB 1 0hOpMIIEHMS MPOTOKONA.

Mo wucTeyeHMn cpoka NPEMMYLLECTBEHHOTO MpaBa nonb3oBaTens dotorpad MOXeT
pacrnopshkatbCAd MO COOCTBEHHOMY YCMOTPEHWIO CBOMM  boTorpachmyeckuMm  Npov3BEOEHMEM,
nobeguBlLIMM B KOHKypce. B 4acTHOCTM, OH MOXET nepegaBaTb MpaBa Ha €ro MCMosib3oBaHMe ModbiM
TpeTbUM Nnuam.

3akoHogaTenb yCTaHaBMMBAaET, YTO B Cflyvae YKIOHEHMS OOHOW M3 CTOPOH OT 3aKi4eHus
JoroBopa Apyrasi CTOpoHa BripaBe B cyaeOHOM nopsigke TpeboBaTb MOHYXXOEHWUS 3aKMioYnTb 4OroBOp, a
TaKKe BO3MECTUTb YObITKN, MPUYNHEHHbIE YKITOHEHMEM OT €r0 3aKIHYEHNS.

Ha cerogHawHMn geHb Bce 6Gonbllee pacnpocTpaHeHue Mnony4vaeT  MCNoNb30oBaHue
doTorpacdomyeckmx MpPOU3BEAEHMI MOCPEACTBOM pasMelleHMss KX B 0asax [gaHHbIX  PasfnUyHbIX
doToareHTcTB. [logobHble areHTCTBa 3aknyalT C aBTopoM doTorpaddum areHTCKUM OOroBop, CyTb
koToporo B cootBeTcTBMM € . 1 cT. 1005 'K P® cBOAMTCA K TOMY, YTO OOHa CTOpOHa (areHT) 0bsa3yeTcs
3a BO3HarpaxzaeHue coBepliaTb Mo MOpy4YeHU0 APYrol CTOPOHbI (MpuHUMNana) puaNYeckue 1 UHbie
OEVNCTBUSI OT CBOEr0 MMEHW, HO 3a CYeT npuHuunana nubo oT UMEeHU U 3a cyeT npuHuunana. VHbimu
cnoBamu, cotorpad 3aknovaetr ¢ PoToareHTCTBOM JOroBOp, MO KOTOPOMY MocfieaHee npeacraenser
nHTepeckbl poTorpacdha B pasnMyHbIX B3aUMOOTHOLLUEHWUSIX C MOMNb3oBaTenaMu. Tak, OHO MOXeT
3aknoyaTb OT MMeHKn cpoTorpada (MM OT CBOEr0 UMEHM) JOTOBOPLI C MOMb30BATENAMN HA PasfnyHbIe
cnocobbl Mcnonb3oBaHMs doTorpadun B NEPUOOUYECKUX M3OAHMSAX, PEKNamHbIX MOcTepax u T.M.
AreHTCcKOe BO3HarpakgeHvue 3a npefocTaBlieHHble YCryrM B AaHHOM CIlydae COCTaBMsieT, Kak MpaBuIio,
OFOBOPEHHBIV B COrMaLlEHUN NMPOLEHT OT NPUOLINK, NOTYYEHHOW OT MCMONb30BaHusA dotorpadun. MyHKT
3 cT. 1005 TK P® ykasbiBaeT, YTO areHTCKMIA AOroBOP MOXET ObITb 3aKOYEH Ha ONpPeLerieHHbIN CPoK
unun 6e3 ykazaHusi Cpoka OencTBus.

PacnpocTpaHeHa npakTuka, Korga poccumnckme gotoareHTCcTBa, pasmeltasa portorpacdum Ha cantax
nnmbo B KaTanorax C YyKasaHMEM BCEX CyLIECTBEHHbIX YCMOBUA [OroBOopa Ha MCNOMb30BaHUe
$HOTOCHMMKOB 13 6a3bl AaHHbIX POTOAreHTCTBa, NMPOU3BOAAT TEM cambiM NyonmyHyto odepTy (cT. 437 TK
P®) Bcem 3amHTepecoBaHHbIM nuuam. TakMM 00pa3oMm, areHTCTBa MpefoCTaBnsAlT MOMb30BaTENAM
UCKMIOYUTENbHBIE M HEUCKINIOYMTENbHbIE aBTOPCKME MpaBa Ha WCMOMNb30BaHWE  OMpeaesneHHONn
doTorpadun.

OpHako nomnb3oBaTterib B CUITy pasfiMyHbiX OOBEKTMBHBIX MPUYMH HE BCErga MOXET 3aKIio4uTb C
areHTCTBOM HeobXoaMMbIN JOroBOP Ha MCronb3oBaHue dotorpacdmm B NpoCcTon NMCbMEHHOW dopme. B
crny4ae HEBO3MOXXHOCTU 3aKITHOYEHNST TAKOrO J4OroBOpa, Ha B3rMsig HEKOTOPbIX TeopeTunkoB (Hanpumep, O.
CemeHoBon), akuentom (cornmacHo cT. 438 K P® akuentom npusHaeTca OTBET fuua, KOTOPOMY
agpecoBaHa odepTta, O ee NpuHATUM) ByaeT SBNSATbCA COBEpLUEHME JTMLOM, MOMyyYnBLIMM OdepTy, B
CpOK, YCTAHOBIEHHbIN ANA ee akuenTa, 4eNCTBUI MO BbINOMHEHWUIO YKa3aHHbIX B HEW YCNOBMIW J0roBopa.
Hanpumep, nonb3oBaTenb, BbiOpaB MOHPaBMBLUYIOCS emy doTorpadumio, MOXET COBepLwUTb onnary,
YCTaHOBIIEHHYIO yCroBuAMM nNybnuyHom odpepTbl. B gaHHOM cuTyaumm nonb3oBaTtenb CBOWMMU
OeNCTBUSAMN BblpaXaeT akuenT 1 noryvaeT npasBo Ha Ucnonb3oBaHne oTorpadoumu.

Bmecte ¢ Tem no obwemy npaBuny HecobntogeHne npocTor NMMCbMEHHON (POpMbl COENKN He
BreYyeT ee HeaencTButenbHOCTU. OHO TONbKO NULIAET CTOPOHbI NMpaBa B Criyyae cropa Ccbinatbcs B
NMOATBEPXKAEHNE COENKA WM ee YCMNOBUA Ha CBMOETENbCKME MOKa3aHus, HO He nuwaeT ux npasa
NPVMBOAUTbL MUCbMEHHbIE U Apyrne gokasaTtensctsa (n. 1 cT. 162 MK PO).

Ecnv BO3HMKHET CMop, TO B Ka4eCcTBe J0Ka3aTenbCTB K Aery MOXHO OyaeT nproblmTb pacnevaTku
n3 WHTepHeTa Tex CTpaHuy 6asbl OaHHbIX (pOToareHTCTBa, KOTOpble COAEpXaT WCMONb3yeMyto
doTorpaduio, a Takke BCe CyLLeCTBEeHHble ycnosus gorosopa. Kpome Toro, K pacnedatkam MOXHO
NPUAOXNTE MMATEXHbIN OOKYMEHT (KBUTAHLMIO, pacnucky W T.M.), NMOATBEPXKAAIOLWMA MepeynucrieHne
OEHEeXHbIX CPeACTB 3a UCNob3oBaHWe ooTorpadomm.

MuvpoBas npakTvMka MNOKasbiBaeT, YTO B HAcCTosLlee BpeMs Criyvyan 3akiioYeHWUs areHTCKUX
OOrOBOPOB 3HAYUTENbHO Yy4yacTunucb. Bo MHOrMx pasBuTbiXx CTpaHax Mupa (B 4aCTHOCTM, BO BCEX
ctpaHax 3anagHow Eponbl m CLUA) npeumyliectBeHHOe 6GOMbLUMHCTBO poTorpacdoB MMEKT CBOMX
areHToB, a co3gaHHble nMmu doTorpadun pasmelLarTca B Basax AaHHbIX KPYMHENWMX (POTOareHTCTB
(Gama, Sygma, Sipa), nmetownx ceou npegcraBuTenscTeBa No Bcemy mupy. Crnyvyau HapylleHus npas
doTorpacdoB B 3TUX CTpaHax OOBOMbHO pedkn. OBbACHAETCA 3TO Tem, YTO 3a KaxdbiM U3 aBTOpOB
doTorpadmyecknx MNpovM3BEOEHUA CTOMT MOLUHAs OpraHmM3auusi, crocobHass 3PEKTUBHO 3alUUTUTL
HapylleHHble MpaBa W Mpedynpeantb ux Hapywenue B Oyayuwem. OcTaetcs HageaTbCs, 4YTO CO
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BpeMeHeM UK Poccusi nepevMeT ONbIT €BPOMNENCKMX CTpaH M HOPMbl O 3aluTe npaB aBTOPOB
dhoTorpadpuyecknx NponsBeaeHnn (Kak, BNPOYEM, U UHbIX MPOU3BEAEHMIN) OyayT OEeNCTBOBaTb B MOSTHOM
Mmepe.

§ 6. ABTOpCKOE MPaBo B pekname

PeknamHas geatenbHOCTb - 3TO cdhepa, rae O4YeHb 4acTO UCMOMb3YHTCA pesynbTaThl YYXKOro
TBOpYeckoro Tpyga. B HacTosuiee BpemMss HOpPMbI, CBSi3aHHbIE C MPOM3BOACTBOM U pa3MeLLleHMEM
peknambl, CogepXXaTtcsi B cneumanbHoM 3akoHe - PegepansHom 3akoHe oT 13 mapTta 2006 r. N 38-03 "O
pekname". CornacHo ct. 3 Ha3BaHHoro ®3 peknama - 370 MHOpMauus, pacnpocTpaHeHHasi MoObIM
cnocobom, B nobon opme u ¢ UCMONb3oBaHMEM NOObIX CpeacTB, agpecoBaHHas HeornpeneneHHoOMY
Kpyry nvu, M HanpaefeHHas Ha MPUBIEYEHUE BHMMaHUS K OOBbEKTY peknammpoBaHus, oopMUpOBaHME
UNun NOAAEPXKaHMe UHTepeca K HEMY U ero NPOABWKEHME Ha pbiHKe. HECMOTPS Ha TO YTO 3TO YXXe BTOPOM
BapuaHT 3akoHa, NMPUHATOrO AN YperynmpoBaHMs pasHoOOpa3HbIX OTHOLLEHWIA B PEKITAaMHON UHAYCTPUM,
OH He CHMMaeT MHOXECTBO BOMPOCOB, KOTOpble BO3HUKAOT Yy MpaBONpPUMEHUTENEN B CBA3M C €ro
npMMeHeHveM. Yalle Bcero onpegeneHHble Npobnembl BO3HUKAOT Y CyObEKTOB PEeKNTaMHOro pbiHKa Mo
BOMpPOCaM, CBSI3aHHbIM C MPUMEHEHMEM HOPM aBTOPCKOrO MpaBa NpW NPOM3BOACTBE M pasMeLLEeHUM
pEeKIIaMHbIX MaTepuanos.

30ecbk MOXET CnoXutbCcs ABOSKaA cuTyaumsi. B nepBom criyyae npv npousBOACTBE PEKITaMHOMo
mMaTtepuana O4YeHb 4acTO MCMOMb3YKTCA NUTepaTypHble, My3blkanbHble, XYOOXECTBEHHbIE U Apyrue
npousBefeHnsi, OXpaHsieMble aBTOPCKUM MpaBoM. HO kak CTpOWTb B3aMMOOTHOLLEHMSI C aBTOpaMu
nogoOHbIX npou3BegeHnn? 3akoH O pekname OTBeTa Ha 9STOT BOMPOC He JaeT, oTcbinas
npaBoNpUMEHMTENEN K HOPMaM rpaXk4aHCKOro 3aKkoHo4aTeNbCTRA.

Bo BTOpOM cnydae y npov3BOguTENEen 4acTo BO3HMKAaKT BOMPOC: a MOXET M peknama cama
cuMTaTbhCsl MPOM3BEAEHNEM U OXPaHATbCA aBTopckuM npaBoM? Hu B ®3 "O pekname", Hn B K P®
NPSIMOro OTBETA Ha 3TOT BOMPOC HET.

OTBeTbl Ha MOCTABIEHHbIE BOMPOCbI MOXHO HaWTW, TOMbKO MpPOaHann3MpoBaB HOPMbl 0OOMX
HOPMaTUBHbIX aKTOB.

PaccmoTpym OTBET Ha BOMPOC O TOM, KaK CTPOUTb B3aMMOOTHOLLEHMS C aBTOPaMu Npou3BeaeHni,
KOTOpbIE NCMONb3YyIOTCS B peknamve.

Mpn npousBoACTBE peKnaMHOrO MaTepuarna YacTo WCMOMb3yeTcss He BCe aBTOPCKOe
npou3BefeHne, a Kakas-To yacTb 3TOro npomsBedeHus. Hanpumep, ogvH kagp w3 Bcemu nobumoro
KMHObMIbMA, OfHa CTpOYKa M3 M3BECTHOrO npousBedeHuss u T.n. Peknamonpou3Bogutens 4acto
OWMBOOYHO nonaraeT, YTO, UCMONb3ys TakoW MaTepuan B CBOEN OEATENbHOCTU, OH HE HapyllaeT YbWux-
nubo npaeB. OpgHako 31O coBceM He Tak. CornmacHo n. 7 cT. 1259 K P® aBTOopckme npaBa
pacrnpoCTpaHsATCA Ha 4YacTb MPOWU3BEAEHMS, €r0 Has3BaHMEe, Ha MEepCOHaX MNPOM3BEAEHUHA, ecrnn Mo
CBOEMY XapaKTepy OHM MOryT OblTb MPU3HAHbI CaMOCTOSATENbHBIM PE3yNbTaTOM TBOPYECKOro TpyAa
aBTOpa U BbIpaeHbl B Kakon-nnbo obbektTmBHon opme. OTCloga MOXHO caenaTtb TONIbKO OAMH BbIBOA:
Mpy MCMONb30BaHWN aBTOPCKOro NMpov3BedeHust B nMoboM obbeme HeOOXOAMMO CTPOUTb OTHOLLUEHUS C
aBTOPOM 3TOTO MNPOM3BELEHUS HA [OTOBOPHOM OCHOBe. Ecnm e npuv NpousBOACTBE peKambl
HeobXxoaMMo MCnonb3oBaThb ayomoBuM3yasnbHoe npou3segeHne (Hanpwumep, OTPbIBOK
MYMbTUNIIMKALUMOHHOIO burnbma, KMHodunbMa 1 T.M.), TO Heob6xoguMo UMETb B BuAy, YTO NOAOOHbIE
Npou3BedeHNst SABMAIOTCSA  CIOXHBbIM  OOBEKTOM M MOMb3yOTCA  0COObIM  MPaBOBbIM  PEXUMOM,
npenycMoTpeHHbIM CT. 1263 MK PO.

B cootBeTcTBUM C HasBaHHOM Bbiwe ctateen K PO nog ayanoBmsyanbHbIM NPOV3BELEHUEM
MOHUMAETCs Takoe NPoM3BedEHME, KOTOPOE COCTOUT M3 3adMKCMPOBAHHOM CEPUUN CBSA3AHHbLIX MeXay
cobon mn3obpaxeHun (C conpoBoOXAeHWeM WM Ge3 CONpOBOXAEHWS 3BYKOM) W MpeAHasHayeHo Ans
3pUTENBHOTO M CNYXOBOrO (B Criydae COMPOBOXAEHUS  3BYKOM) BOCMPUSITUSS C  MOMOLLIbIO
COOTBETCTBYIOLLMX TEXHNYECKMNX YCTPONCTB.

AyauvoBusyarnbHble NPOM3BEeAEHNsT BKITHOYAOT KMHEMaTorpaduyeckne nponsseieHnsl, a Takke Bce
Npou3BeAeHNs, BblpaXXEHHbIE CPEACTBaMW, aHanorMyHbIMW  KMHematorpaduyeckum (Tene- u
BMaeomnbMbl 1 Apyrme nogobHble Npon3BeneHns), He3aBUCUMO OT crnocoba Mx nepBoHaYarbHOW UMK
nocnegyoulen ukcaumn.

Takmm obGpasom, npexage 4YeM MCrnonb3oBaTb XOTs Obl OAMH KOPOTKMA OTPbIBOK MOOOOHOro
npoussefeHns B pekname, Heob6xo4nmo Nony4YnTb Corfacme Ha UCNoNb30BaHUE y CredyoLmx aBTOPOB:

1) pexxumccepa-nocTaHOBLLMKE;

2) aBTOpa cueHapus;

3) komno3uTopa, KOTOpbIN co3dan My3blky (C TEKCTOM unu 6e3 Tekcta) Ans ayamoBu3yanbHOro
npousseneHns. Ecnu KTo-TO TO M3 MepeyucrieHHbIX aBTOPOB yMep, TO MPUAETCA pasbiCKuBaTb WX
HacnegHWKOB.

CnoXHOCTb ANd peKknammcToB 3aKkiio4aeTcs ele N B TOM, YTO JOCTAaTOYHO CMOXHO onpenenuTb,
KOMY >k€ B KOHEYHOM UTOre NpuvHagnexuT NpaBoO Ha Co3daHHOEe ayauoBM3yanbHOe NMpousBedeHve, U B
pesynbTaTte - MonHas HEeBO3MOXHOCTb MCMONb30BaTb B peEKriaMe Takoe MPou3BedeHVMe Ha 3aKOHHbIX
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OCHOBaHUsIX. B gaHHOM cuTyaumm CTpagaloT He TONbKO PEKITaMONpoM3BOgMTENN, HO U peknamogartenm -
opraHusaumuv u NnpegnpuHMMareny, 3akasaslume OaHHbI maTepuarn. B HeKoTopbIX e cnyyasix ctpagaroT
TaKkKe CpeAcTBa MacCOBOW MHpopMauum, OCyLLECTBASIOWME pa3MELLEeHNEe PEKITaMHON UHGOopMaLnK,
BE[b aBTOPbl MOMYT NPEABABUTL NPETEH3MM K KAXXO0MY U3 HUX.

Mpumep.

OnoBUHCKMI panoHHbIM cyn . MockBbl OTKasan XygoXHMKaM-MynbTUNAMKaTopam B npase
npeTeHOoBaTb Ha KOMMEPYECKYID BbIrOQY OT WCMOMb30BaHUSA HapPUCOBAHHLIX WMW  MEPCOHAaXeMN,
MPULEALINX Ha 3KpaH M3 KHUI M3BECTHbLIX aBTOPOB. JluTepaTopam, B OTNMYME OT XYOOXHWUKOB, rerdye
naetca 6opbba ¢ koMMepcaHTamu, UCMONb3YHOLUMN HEXUTPBIA MAPKETUHIOBLIA MPUEM - pasMeLleHne
Ha YyNakoBKax CaMbIX Pa3HOOOpa3HbIX TOBAPOB MOMYMSIPHbLIX U JIIOOUMBIX POCCUSIHAMW MYNbTTEepOoEeB.
ABTOpCKOE MpaBO AETCKUX nucaTenen cygbl B OOMbLUMHCTBE CBOEM COMHEHMIO He nogsepratoT. U
MoOTOMY MPOU3BOAUTENM KOCMETWKWU, CragocTen, AETCKMX WIpyLleK CcTapaloTcsi B MeEpBYH o4vepenb
J0roBapuBaTbCsl C HMMM, XOTH B CO34aHMM MYNbT(UNBMOB, @ MMEHHO B 3TOT MOMEHT, KaK MpaBuIio,
repow KHUrm 1 obpeTaeT y3HaBaeMbI 1 3aNOMUHAIOLLMIACA OOMNWK, MPUHUMAET y4YacTue Lenblvi KONmnekTne
aBTOpPOB.

MIMeHHO 3TO M MbiTanuMcb fokasaTe B [0NoBMHCKOM cyde XxXygoxHuk Jleowug Leapuman,
HapuCOBaBLUUIA MpuUAyMaHHbiXx dgyapaom YcneHckum Yebypawky ¢ Kpokogunom [eHow, n Hatanbs
Oprnosa, "oxusmBwasa" Anncy CenesHeBy, ee OTUa M WX MHOFOYMCIEHHbLIX Opy3en M3 kHUrm Kupa
BynbiueBa. MNpourpanu oba.

"oNoBMHCKMIW cyd OTKNOHWN UCK r-Ha LBapumaHa k kocmeTtudeckon komnaHuun "BPK-Kocmetukc"
(poccuiickoro npepcraBuTenscTBa OGonrapckon "Tomm WOy KOCMETMKC") U cetu CyrnepMapKeToB
"CegbMOWN KOHTUHEHT". M0 MHEHUI0 XyOOXHWKA-MOCTAaHOBLUUKA M3BECTHOIO MyrnbTdwunbma "Kpokogun
eHa n ero gpy3sbs", MMEHHO €ro repov KpacoBasiMcb Ha ynakoBkax 3yOHOWM nacTbl, NPoAaBaBLUENCS B
MarasunHax aton ceTtu. JleoHng LLBapumaH cyen, 4To kKocMeTnyeckasa hmpma nonb3oBanacb Co3gaHHbIMU
UM MEepCOHaXKaMn HE3aKOHHO, HE MONYYMB €ro paspelleHusi, n notomy notpebosan 4,7 mnH. pyb. B
KayecTBe KOMMEHCaL M1 MaTepuanbsHOro 1 MoparbHoro yuiepoa.

OpHako cyn cormacwrnics ¢ goBogamu otBeTymkoB. [Npeactasutens "BPK-Kocmetukce" TaTbsiHa
lMepoBa B Becene c koppecnoHaeHToM "BpemeHn HoBOCTeW" yTBepXdana, YTo OCHOBaHUM ONSA KaKux-
nnbo maTtepuarnbHbIX NPETEH3n y r-Ha LLBapumMaHa HeT, NOCKOMNbKY Ha YNnakoBKax Oblfl COBCEM He €ero
Yebypaluka.

"M3obpaxeHnss Ha ynakoBke 3yOHOM nacTbl OblIM HApWMCOBaHblI MO 3aKa3y Halen KoMMnaHvuu
bonrapckumun xygoxHukamu. CpaenaHo 3To ObIMO Ha OCHOBE nuTepaTypHbIX ONucaHunm Jpyapaa
YCneHcKoro, KOTOPbI He TOMbKO Hamucan KHWwkKy o Yebypaluke, HO Obln M aBTOpPOM CLieHapus
MynbTUnNbLMa", - otmeTuna r-xa Neposa.

MpencraButenn wcTua npurnawanu B 3an  3acedaHun  OpYrnx  M3BECTHbIX  XYAOXKHWUKOB-
MYMbTUNIIMKATOPOB, KOTOpble MbiTaNUCh gOKa3aTk aBTOpCTBO r-Ha LBapumana. OgHako cyn npusHan,
YTO M300paXkeHHble Ha ynakoBke 3ybHoln nacTtbl Yebypaluka n Kpokogun NeHa He umeeT Huyero obuiero
C nepcoHaxamu, KoTopbix pucosan JleoHng LUBapumaH.

"Hukakmnx gokasaTenbCTB TOro, Yto umeHHo J1. LLiBapumaH BnageeT npaBamu Ha obpasbl repoes
MynbTdunbMa, NPeacTaBneHo He 6bino”, - roBopuT npegcrasutens "BPK-KocmeTukc".

"Mbl He ycnbiWwany MPakTUYECKN HUYEro, Kpome XBasiebHbIX 3NMTEeTOB B agpec XyAoxHuka'. B
NTOre UCK OblN OTKNOHEH <45>,

<45> MenbHukoB K. BepaukT ans Yebypaiuku n 'pomo3sekn // Bpemsi HoBocTen. 2007. N 45.

WHorga cnopbl BO3HMKAOT MO NOBOAY MCMNOMb30BaHWs NPOU3BedeHNs, aBTOp KOTOPOro yMep.

HekoTopble npousBoauTeny peknambl 0Oe30CHOBAaTeNnbHO MofaralT, YTO B 3TOM Cchny4ae
npousBefeHne sBNSETCA OOLWECTBEHHbIM [OOCTOSIHUEM M MOXET CBOOOOHO ucnomnb3oBaTbcs 0e3
BbiNnatbl Bo3HarpaxaeHus. OpgHako K P® cogepxut HoOpMy, KOTOpasi FOBOpUT O nepexoae
NMYLLIECTBEHHOIO aBTOPCKOro npasa Mo HaCNeacTBy.

B atom crnyyae HyXXHO 3aknoyaTb JOrOBOP Ha MCMOMNb30BaHWe MPOM3BEAEHUS UMK €r0 YacTu yXKe C
HacnegHvkamn. ABTOPCKOE NpaBo NepexoauT K HUM B 6e3goneBom nopsaake.

Takum obpasom, ons MCNonb3oBaHMS NPON3BEAEHMS B pekriaMme Heobxoaumo HaWTU HacnegqHNKOB
yMepLUEro aBTopa 1 3akiounTb C KaXKabIM U3 HUX 4OroBop 06 MCMonb30BaHMN NPOU3BESEHNS.

HapyweHune nogobHoro npaBuna MOXET T[po3nTb  pekramonpou3soguTento  6onbwmmm
HEeNpUSATHOCTSIMM B BMAE He3annaHWpOBaHHOW BbiNsiaTbl aBTOPCKOrO BO3HArpaXaeHus Wnm yyacTusi B
KayecTBe OTBETYMKa B Cyde MO UCKYy O HE3aKOHHOM MCMOMb30BaHWM pesyrbTata WHTENNeKTyanbHON
aesitensHocTU. MNpruMepomM MOXET CAYXXUTb JOCTATOYHO OOLIMPHAsA NpaKTuKa.

Mprmep.

MHorve noMHAT peknamy nuea "CTapbii MENbHUK", rge mMcnonb3oBaHa My3sbika WM. [yHaeBckoro.
BroopkeT ponvka 6bin cepbe3HbIf, 1 LieHa OWNOKN COOTBETCTBEHHO BbICOKa. TeM He MeHee olmnbka Obina
ponyweHa. C ogHMM M3 HacrnegHWMKOB KommoauTopa Obin nognucaH goroBop 06 MCMONb30BaHMM
menogun, 6bin BeiNfIa4YeH roHopap, 1 BONpPOC cuntarncst pelweHHbiM. OgHako co3gaTtenu porvka He yurnu,
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yto y W. [yHaeBckoro ueTblpe HacnegHuka. OgMH M3 CbIHOBEW KOMMO3WTopa Bblkasam CBOe
HeQ0BONbCTBO B CBSA3M C OTCYTCTBMEM 3aKMHOYEHHOTO C HUM OTAENbHOMO COrnalleHunsl, BO3HUK KOHMINKT,
KOTOPbIN rpo3un cyaoM. [lerno B TOM, YTO HacnegHWKU UMenu COBMECTHbIE NpaBa Ha npouseeaeHus .
[lyHaeBCKOro, 1 HacrnegHuK, ¢ KOTopbIM ObINIO NOAMMCaHO cornaileHve, obnagan nuwbe 25% npas. [eno
00 CyAa He [OLUNO, HO 3aKOHYMIOCh AOCTAaTOYHO Cepbe3Ho KOMNeHcaUnen, kotopas He Gblna 3anoxeHa
B OrogkeT <46>.

<46> bycapes I'. ABTopckue npasa B pekname // www.advertology.ru.

WHorga npobnembl peknamMonponsBoanTENs TadTCs B COAEpXKaHUM 3aKIHOYEHHOIo UM 1M aBTOPOM
npoussegeHnss porosopa. Beasa ¢ nocrnegHum neperoBopbl O MNepefade WM UCMOMb30BaHWM
MMYLLIECTBEHHOMO NpaBa aBTopa, PEeKNamonpon3BoAUTENb YacTo 3abbiBaeT, YTO, MOMUMO HUX, ¥ aBTopa
NUMEIOTCS eLLEe U NNYHbIE HEMMYLLIECTBEHHbBIE MpaBa, KOTOpblE TAKKe OXPaHATCHA 3akOHOM. Yalle Bcero
cpeau NUYHbIX MpaB aBTopa HapyLlaeTcs NpaBo Ha UMS.

B cootBetctBMM € N. 1 cT. 1265 K P® npaBo Ha nms - 3T0 NpaBoO MCMNOMb30BaTbh MW paspeLllaTtb
NCMNonb30BaHNE NPOU3BELAEHUSA MOL CBOMM MMEHEM, MO BbIMbILLSIEHHBIM UMEHEM (NMCEBLOHUMOM) UM
6e3 ykasaHusi UMEHM, T.€. aHOHMMHO.

HasBaHHasa ctatbs 'K PP Takke cogepXvMt umnepaTyBHYy0 HOpMY O TOM, YTO:

1) baHHOE NpaBo HenepegaBaemMo U HeoTvyXaaemo. Ero Henb3sa npogaTe, NogapuTb UM KakMM-TO
OPYrMM CnocoboM UM pacnopsavThCs;

2) Npu nepegadve wunu nepexofe K ApyroMy nuly UCKMOYUTENBHOIO NpaBa Ha npousBedexve (Ha
NCMonb30BaHNE NPOM3BEAEHNS) NMNYHbBIE NMpaBa BCErga COXpaHATCS 3a aBTOPOM;

3) aBTOp MpoOM3BEAEHMSI HE MOXET OTKa3aTbCA OT JIMYHbIX HEVMMYLLECTBEHHbIX MNpas,
npuHagnexawux emy. Jltobble orpaHnyYeHns aBTopa B AaHHbIX MpaBax ABASKTCA HUYTOXHBIMMU.

B cooTtBeTCcTBMM C 3akoHOOATENbLCTBOM PEKIAMOMNPOU3BOAUTENb, MONYYMBLUMIA OT aBTopa
paspeLleHne Ha UCMONb30BaHWE MPon3BeaeHns, 00a3aH ykasbiBaTb B peKNaMHbIX MaTepuanax MmeHa
BCEX aBTOPOB, YbWM MPOM3BELAEHUSA BKMOYEHbl B peknamy. Hw ogvH npoussBoguTenb peknambl He
3aMHTEepecoBaH B 3TOM. PewnTb ykasaHHyt MpobrieMy MOXHO MyTEM BKIIOYEHMS B TEKCT [OroBopa
YCIOBMS O TOM, YTO aBTOPCKOE NMPOuN3BEAEHME B pekname ByaeT ucnornb3oBaTbCs aHOHMMHO.

YacTo npu nNpov3BOACTBE peknaMbl TOTO WM WMHOIMO ToBapa WCMOMNb3ylT 0bpa3bl M3BECTHbIX
NNYHOCTEN - MEBLOB, MY3bIKAHTOB, MONUTUYECKMX Aedtenen n T.n. CuutaeTcs, 4To 31O cnocobcTByeT
NpOABWXEHUIO TOBapa, POCTY MONYMAPHOCTM pekraMmmpyemort hupmbl, a pekramMa nonb3yeTcsi LOBEPUEM
y notpebutend. OgHako HeobGXo4MMO MOMHWTb, YTO WUCMONb30BaHMEe obpas3a B peknamHON KamnaHuu
BO3MOXHO TOJSIbKO C COrflacusi caMon Nn4YHoCcTU. B npoTuBHOM criyyae mcnonb3oBaHue obpasa Oyaer
He3akoHHbIM. B Poccnn yacTto aTo npaBuno 3akoHa HapyLlaeTcs. Yalle Bcero B 0Te4eCTBEHHOM peknamMe
npegnoYMTaT UCnonb3oBaTb 06pa3bl 3anagHbiX 3B€34, HO MOMYT BCTPEYATLCH U HApYLLUEHWUS] aBTOPCKUX
NpaB OTEYECTBEHHbIX 3HAMEHUTOCTEMN.

Mprmep.

Ewe HepaBHO MocKBY ykpallanu LUWTbI, peknamupytoLline HOBbIM copT BoAkM "VBaH [pO3HbLIN".
"I'po3Horo" nsobpaxan Kpuin Akoenes, TouHee, ero nepcoHax ns dounoma "MiBaH BacunbeBndy mMeHsieT
npodeccuto”. MNoxoxe, akrep NPOYHO BOLLEN B POSib MOHapXa, NOTOMY Kak, YBUAEB LUUTbI, BO3MYTUICH U
nogan B cyA Ha KoMmnanmio. Boobuwe-To B Poccum Bonpockl aBTOPCKOro npaea B pekname akTudeckn He
yperynvpoBaHbl. OgHako B T€X HEMHOMMX Cry4yasix, Korga 3HaMEHWUTOCTU CyasATCa C HapyLuuTensmu,
demuga npuHMMaeT CTOPOHY 3Be3d. He crtan uvckniovenHnem u HOpuid SKOBNEB, KOTOPbIA MpoLEece
Borpan. Wutel ¢ MiBaHoM 'po3HbIM-AKOBNEBBIM CHANKU, a OyThbINKM C M30OpaXkeHneM repost usbsnn U3
npogaxn <47>.

<47> KasaHckasi O.B. 3Be3gHbivi Bow // Mpodounbe. 2000. N 23(195).
§ 7. Peknama kak 06bEKT aBTOPCKOro npaesa

B cBs3M ¢ paccmoTpeHneM BOMPOCOB, CBA3AHHbIX C aBTOPCKMM MpPaBOM, 3aKOHOMEPEH BOMpPOC:
ABNSAETCA NM cama peknama OObEeKTOM aBTOPCKOro npaea, OydeT nM OHa OXPaHSITbCS HOpMamu
aBTOPCKOro npaea? AHanu3 HOpM aBTOPCKOro NMpaBa Mo3BOSISIET CAeNaTh BbIBOA O CreayloLleM: B cTaTtbe
1259 TK P® peknama B kavyecTBe 0b6beKkTa aBTOPCKOro npaea He ynomuHaetcs. B n. 6 ct. 1259 MK P®,
MOCBALLEHHOM HEOXPaHsiEMbIM OObEKTaM, pekriama Takke He yKasaHa.

OpHako crnegyeT NMOMHWTb, YTO NEepeYeHb OXPaHAEMbIX aBTOPCKMM MPaBOM OOBEKTOB sIBNAETCA
OTKpbITbIM. TlyHKT 1 cT. 1259 TK P® cogepXvT MonoxeHuwe O TOM, YTO, MOMUMO MEPEYUCIIEHHbIX B
OaHHOW cTaTbe OOBLEKTOB, MPaBOBOW OXpaHe nognexar v "Opyrve npou3BeneHus’”, K KOTOpbIM
crpaBeffMBO MOXHO OTHECTU U peKnamy.

KoHeuHO, peknamHble Matepuanbl OyayT OXpaHATbCA HE3aBUCUMO OT MX [JOCTOMHCTB MU
HasHayeHusi, cnocoba BbipaxeHusd. OOUHAKOBOW NPaBOBOM OXpaHoW ©OyayT Monb30BaTbCHA  Kak
BbICOKOXYOOXXECTBEHHbIE peKnamHble MaTepuarsl, Tak U Te, KOTOpble He AOTAMMBaT 4O 3TOr0 YPOBHS.
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CnepyeT OoTMETUTb, YTO He Bcsikasi peknama byaet o6bekToM aBTOPCKOro nmpaea, a TOnbko Ta,
koTopasi obnagaeT BCeEMU NpuU3HaKaMm, KOTOPbIMU C TOYKM 3PEHUSI 3aKOHa AOMKHO obrnagaTb aBTopckoe
npounsseneHve.

B 3TOM OTHOLLEHMN K pekrnaMe NpeabsaBnsaoTCs cregyowmne TpeboBaHUs:

1) peknamHoe NpPOWU3BEAEHME OOMKHO obnagaTb TBOpYECKMM XapakTtepoM. OHO AOMKHO OblTb
OpUrMHanbHbLIM U HEMOBTOPUMBIM;

2) peknama [ormKkHa ObiTb BblpaXkeHa B Kakom-nmbo oObekTnBHOM oopme (MMCbMEHHOMW, B hopme
n3obpaxkeHus, B oopme 3ByKO- UNK BUZeo3anucu, B 06bLeMHO-NPOCTPAHCTBEHHOW chopme nnu ap.).

OO6bekTnBHast opma MoO3BOMSET APYrMM Nuuam, Kpome CamMoro aBTopa, O3HaKOMWUTbCH C
npousBeaeHNeM. YCTHble peknamHble NPou3BedeHUst ByayT OXpaHAaTbCS aBTOPCKUM MPaBOM TOMbKO C
MOMeHTa Ux obHapoaoBaHMUs!, ECITM OHU HE 3anMcaHbl HA MarHUTHBIN, LMAPOBON UMM UHOW HOCUTENb.

[nsi BO3HWKHOBEHWS!, OCYLLECTBIEHMS U 3alUTbl aBTOPCKUX NpPaB Ha peknaMHbliAi matepuan He
TpebyeTcs cobnogeHns kakmx-nnbo dopmanbHoCTeR (permcrTpaumm, eNOHMPOBaHNUS U T.1.).

VIMEHHO MOSTOMY pekrnaMucTbl, CO34aB OpUrMHanNbHbIE pPeKnamHble MaTtepuarnbsl, BrpaBe
3awmLiaTh MX OT HE3AKOHHOTO MCMOSb30BaHUS, B TOM YMCIIE KOHKYPUPYIOLLMMU peEKNnamHbIMKU doupMamu.
MopoobHoe KonuMpoBaHME peknaMHOro npou3BedeHust (MOMHOCTbIO  WMNW  OTAESbHbBIX  3NEMEHTOB)
BCTpeYaeTcsl 4OBOMbHO YacTo. Yalle Bcero MMMTUPYIOTCS SreMeHTbl BUAEOPONUKoB U 6unbopaos. Kak
cnpaBegnvMeo otmeyaeT A. BopoHOB, y Kaxaoro ponuka u 6unbopaa ecTb CHOXKET, a ero He3akoHHoe
KOMMPOBaHUE HOPUANYECKM A0Ka3aTb eLle CrOXHEe, YEM CBOW MpaBa Ha TOBAPHbIA 3HAK U 0hOpMIIEHNE
ynakoBku. Mo3ToMy MCMONb30BaHUE YYXUX CIOXKETOB - BCEr4a BbICLUMIA NMUMOTaX, Takoe Aake HasBaTb
napasuTMpoBaHUEM A3blK HE MOBOpaYMBaeTcs <48>.

<48> BopoHoB A. 3onoTtble konum // KommepcaHTb-LeHbrn // www.out-door.ru.

Mpumep HapyLieHus.

Bo Bpems yemnmoHata mupa no xokketo B CaHkT-lleTepbypre LeHbl Ha pasMelleHne pekrambl
BbIPOCIN BTPOE, W agMUHUCTpauusa ropoda Obina BblHYyxOeHa 3akpbiTb 300 onycTeBWUX LMTOB
XOKKenHon peknamon. ®Pupma "Aneko" caenana 30 nnakaToB, NOBTOPMB 3NEMEHTHI AN3alHa U LIBETOBYIO
raMmy coumasnbHbiXx 6unbopaos, hakTMYeckn NOLKIMIOYMB MOCHEOHNE K CBOEW PEKNaMHON KamnaHun, u
coBepLueHHOo becnnaTtHo.

Ewe 6Gonee u3obpetatenbHO, MCMONb3ys MNpuem "MpogoImKEHWE MocraHus", cnapoaMpoBany
peknamucTbl BbIOOpHbIE NiakaTbl BaneHTuHel MaTBMEHKO: MpayHble HOcuTenu ¢ No3yHrom "Haww ropog
yctan" v usobpaxeHMemM YTOMIIEHHOro AoHenb3si atnaHTa. Cpasy nocne BbibopoB B [leTepbypre
nosiBunucb 6mndopabl nenbmeHen "[apba” ¢ MAEHTMYHBIM aTiaHTOM, MEPBOWM 4acTbio crioraHa "Hatu
ropoA...", HanMcaHHOW TeM Xe MOHYMEHTarbHbIM LUPUPTOM, U MNPOAOIMKEHUEM KPaCHbIM KYypCUBOM
"...oTgoxHyn. CbIT u goBoneH".

Komnanum "Aneko" un "[dapbs", cnapogupoBaB couManbHYyl peknamy, He HaHecnu yuiepb
KOHKpeTHOMY npoussoguTento. lMogobHble OencTBusA, HeCcMoTps Ha CBepx3adEKTUBHOCTL 3a CYeT
NCMOMb30BaHMS Yy)KOro MHPOPMALIMOHHOIO pecypca, NPaKTUYECKN He HakasyeMbl OPUANYECKN <49>,

<49> BopoHoB A. 3onotble konum // KommepcaHTb-LeHbrn // www.out-door.ru.

B HacTosiLee BpeMs cpeam cambiX pacrnpoCTpaHeHHbIX OOBHEKTOB peknambl, KOTOpble NPU3HAKTCA
obObekTaMmy aBTOPCKOro Npaea, BbIAENSOT:

1) cnoraH. 3To 3anoMMHaloLLEeecs KOpOTKoe NpeafioXXeHNe M CnoBocoveTaHne, Hecyllee B cebe
OCHOBHYIO peknamHyto mHdopmaumo. OH, Kak npaBumno, ucrnonb3dyetcss Nnbo C LEenblo NpoaBMXKEHUS
Kakoro-nnbo ToBapa u ycnyru (CObITOBbIN CrioraH), -imbo C LeNbio NOBbILLEHUS UMUOXKa CamMon KOMMNaHUu
(MMnOXKeBbIN CrioraH);

2) 6unbopabl, KOTOpble MPeacTaBnstoT COOOM WKTbI pekraMHoro xapakrtepa 3 x 6, 3 x 12 m.
OObIYHO OHU YCTaHaBNMBAKOTCH HA CaMbIX OXMBIEHHbIX yvacTkax ynuu. [lepBble peknamHble WUTbI
nossunuck okono 100 net Hasag B AMEpUKe;

3) peknamHble adwuwKn, KOTOpble MPeAcTaBnsAlT Pa3HOBMOHOCTb MEYaTHOW  peknambl,
packKreMBalTCa Ha ynuuax U cogepaTt aHOHC Kakoro-nnbo cobbiTusi, KOTOPOE AOIMKHO HAacTynuThb;

4) pagno- 1 BUOEOPOSINKM PEKITaMHOro Xapakrepa.

MHorga npu co3gaHuy peknamHOro MaTtepvana BO3HMKaeT 3aKOHOMEPHbBIW BOMPOC: KOMY
npuvHagnexar aBTOPCKME MpaBa Ha peknamy, €ecnu daHHoe npou3BefeHue Obino co3gaHo Mo
cnyxebHomy 3agaHunio? MN3BECTHO, YTO, C OQHOW CTOPOHbLI, aBTOPOM MPOU3BEAEHUS SBNSETCS TONbKO
dusnyeckoe nNuuUo, TBOpPYECKUM TpydoM KOTOporo Obiio co3gaHo aTo npoussefdeHve. Ho, ¢ gpyrown
CTOPOHbI, peKnamMHble mMaTepuarnbl CO30arTCca AJ19 PEKITAaMHOrO areHTCcTBa, B KOTOpOM paboTaeT Takou
aBTop. OpraHnsauusi BbinnaynBaeT emy 3apaboTHyO nnaTty UMEHHO 3a TO, YTO aBTOP CO34aeT Af1s Hero
peKrnaMHble NPOU3BEAEHUS.

B IpaxgaHckom kogekce PO cnyxebHbiM MpomsBedeHMsIM MOCBALEHa crneuvanbHas cTaTbs.
CornacHo n. 1 cr. 1295 TK P® aBtopckve npaBa Ha nNpov3BedeHMe, cOo3gaHHoe B npegenax

66



YCTaHOBJIE€HHbLIX OI1A paGOTHMKa (aBTopa) TPYyLOOBbIX obsi3aHHOCTEN, npuHagnexart aBTopy. OgpHako
NCKIMIOYNTENBbHOE NPaBO Ha peKrnamMHble MaTtepuarbl, CoO30aHHblE B paMKax cny>|<e6Horo 3agaHus, 6y,u,eT
npuHaanexartb pa60To,u,aTemo, eCnn TpyaoBbiIM UM MHbIM OOroBOPOM MeXAy HUMU He YyCTaHOBJIEHO
MHOE.

ABTOp peknamMmbl MMeeT npaBOo Ha nony4vyeHune OoT pa60Top,aTenﬂ BO3HarpaxgeHuA. rlopFID,OK n
ycnoBusa ero Bblinnatbl AOJXHbI onpenenAaTbCA CTOpOHaMu B 4OroBope. B cny4vyae ecnu pa60Top,aTenb n
paGOTHMK HEe npuwnm K cormaweHno no noBoAy BO3HarpaxgeHwud, OHU MOryT 06paTl/ITbCFI B CyAa. B
cny4ae pacCTopXeHuda TpyagoBoro gorosopa c pa6OTHI/IKOM pa60Top,aTenb BCE paBHO COXpaHAET nNpaBo Ha
Mcnosfib3oBaHMe N3roToBJ1IEHHOIO pEKINamMmHOro Mmartepuana. W TonbKo ecnun pa60Top,aTenb B Te4eHune Tpex
NeT He UCNOoNb3yeT peKnamMHble Martepualnbl U He npenocTaBlideT 3TO NpaBOo ApPyromy nuuy, aBTOp
pPeKnamMHbIX MaTepunarnoB MOXET I'Ipl/l06peCTl/I NUCKITKYNTESTIbHOE NpaBO Ha CJ'IY)Ke6HOG npon3seneHne.

Mnasa 5. CYAEBHAA NMPAKTUKA U OTBETCTBEHHOCTb 3A HAPYLLEHUE
ABTOPCKUX NPAB

§ 1. KoHbnukTbl MeXay aBTOpoM U n3gaTensimm 1 nyTm
nx paspellenus. CyaebHas npaktvka

Mpaktuka, B TOM 4ucne u cygebHasi, NokasbiBaeT, YTO Mexady asBTopaMu K um3gaTtensiMu
OOCTaTOMHO 4acTO BO3HUKAKT KOHQIIMKTbI CaMOro pasHoobpasHoro poga. OTo  00ycrnoBreHo
OCOBEHHOCTAMMN OTHOLLEHWUI, BO3HMKAKOLWMX MEXAy Ha3BaHHbIMU cybObekTamu. B yactHocTu, nogobHble
OTHOLUEHMSI MOryT ObITb OGOPMIIEHbI OOrOBOPOM UMM He odopmnATbea BoBce. B nwobom cnydae
BO3MOXHO BO3HUKHOBEHWE MPOBNEMHBIX CUTYaLWNA.

MockonbKy peyb nMOeT O KOH(MKTax Mexay aBTOpoOM WM u3gatenem, To npexae Bcero crnegyet
paccMOTPETb JOTOBOPHbIE OTHOLLIEHUS AaHHBIX ML, U, COOTBETCTBEHHO, NPOBNeMbl, KOTOPbIE OHU MOTYT
nopoauTb. XopoLnM JOrOBOPOM MOXHO Ha3BaTb TOT JOrOBOP, KOTOPbIA yCcTpavMBaeT 0b6e CTOpPOHbI, €ro
3aknoumnBLIne. B Tom cnydae, ecnu JOroBop He yCcTpavMBaeT O4HY U3 CTOPOH, €ro fy4lle nepe3aknoynThb,
yu4uTbIBasi MHTEPECHI U aBTOpa, U n3gatend. ATo OObACHAETCS B MEPBYIO O4epenb TEM, YTO YENOBEK, He
YOOBIETBOPEHHbIA YCNOBUAMW CBOEro Tpyda (a gns aBTopa 3TMMM YCIOBUSAMW SBMASIETCA AOroBOP),
paboTaeT ropas3go Xyxe [OBONbHOro paboTHuka. Kak crnegctBue, MOXeT HabnogaTbCsl CHUXKEHue
KadecTBa NpefocTaBrisieMon NPoAyKLUMWN, HapyLLEeHEe CPOKOB U1 T.4,.

[Mpn paccMOTpeHun CnopoB Mexay m3gatensMy U aBTopamm CTOUT OTMETUTb, YTO paspaboTka
OOroBOPOB - 3TO Aeno m3patens. Hanbonee pacnpocTpaHeHHbIV BUA AOroBopa, 3akiiio4aemMoro Mexay
nsgaTtenem v aBTOpPOM, - 3TO U3OaTENbCKUA NMULIEH3UOHHbIA JOroBOp.

Yactb yetBeptas K PP copepxut cr. 1287, B KOTOpOW 3akoHopaTtenb 0cobo oroBapuBaeT
yCroBus, KoTopble criegyeT BKMYaTb B M34aTeNbCKUA JULEH3WOHHBLIM AoroBop. B gaHHOM Hopwme
JaeTca onpegeneHne 3TOro AoroBopa. OTO AOroBOpP O MpefoCTaBfieHMM MpaBa  WUCMONb30BaHUSA
Npon3BeAEHNs, 3aKMOYEeHHbI aBTOPOM UM MHbIM NpaBoobnagaTtenemM c msgartenem, T.e. C NIMLUOM, Ha
KOTOpoe B COOTBETCTBMM C [JOrOBOPOM Bo3rnaraetcss 00s13aHHOCTb u3gaTb npoumsseneHve. B
COOTBETCTBMM C HMM NUUEH3MaT 00s3aH HayaTb MCMNONb30BaHWE MPOU3BEOEHMSI He MO3OQHEee Cpoka,
YyCTaHOBMEHHOro B AorosBope. B nmpoTuBHOM criyyae nuueHavap BrnpaBe OTkas3aTbCsA OT gorosopa 6e3
BO3MELLIEHUS NIMLEH3NATy MPUYUHEHHBIX TakMMm OTKa3oMm yObITKOB. Ecnv ke B goroBope OTCyTCTBYET
KOHKPETHbIN CPOK Havarna UCnosib30BaHUS NPoM3BeAeHUs, TaKoe NCMNOoNb30BaHNE OOIMKHO ObiTb HA4YaTo B
CpOK, OObIYHBbIM OIS OaHHOro Buaa NpoM3BEAEeHUA M criocoba KX wucnonb3oBaHus. Kpome Toro,
N34aTenbCKMN NTMUEH3NOHHbIV JOTOBOP MOXET ObITb PaCTOPrHYT NIULIEH3NAPOM MO OBLLMM OCHOBAHMAM U
B nopsigke, kotopble npegycmoTtpenbl cT. 450 K P®. lMpu pactopxeHnn nuueH3nap Bnpase TpeboBaTb
BbINNaTbl My BO3HarpaxgeHusl, npegycMOTPEHHOTO AaHHbIM AOrOBOPOM, B MOSIHOM pa3mepe.

CoOoTBETCTBEHHO, OCOObLIMM YCIOBUSMM B M30ATENBbCKOM JIMLEH3MOHHOM [OroBOPE BbICTYMAKOT
CPOK M3faHusi NPOM3BEAEHUSA N pa3Mep BO3HarpaXkgeHnst aBTopy.

N3paTenbCkuin (MMLEH3MOHHBIN) JOrOBOP MO CBOEMY OOBbEMY MOXET ObiTb HEDOOMbLUMM, a8 MOXET
npenctaensitb cobon BeCbMa 3HaYNTENbHbIN AOKYMEHT. [laHHoe 06CTOATENbCTBO 3aBMCUT OT Pa3fINYHbIX
(haKTopOB, HaMpUMep OT TOro, Kakme npaBa U Ha Kakux yCnoBusIX NonyvaeT usgarterib, a Takke Ha Kakoe
npoussefeHve (nuTepaTypHOe Mpo3anyeckoe Mpou3BedeHne, MNepeBos, CTUXOTBOPEHWE, PUCYHOK,
cnavg). Kpome TOro, usgarenb, MOMUMO TPagMUMOHHBIX MpaB Ha W34aHWe W pacrnpocTpaHeHue
npoussegeHnss Ha OymaXHOM HocuTene, MOXET MofyyaTb MpaBO Ha WMCMONb30BaHME MNPOU3BEOEeHMS
(Hanpvmep, pomaHa MM Nbecbl) B ANEKTPOHHOM BuAe WMnv nyTem ero nepepaboTknm B nutepaTypHbIN
CLeHapuvi B Lensax 3KpaHuM3aumm 1 NOCTaHOBKU cnekTaknsd nnbo ceemkn pmnbma. B nogobHonm cutyaumm
B Uenax npegynpexgeHus BO3MOXHbIX Hedopasymenui B Oygyuiem cTopoHam  uernecoobpasHo
OroBOpWTbL  Hambonee CyLeCcTBEHHble YCMOBWS MpU  MNOAOOHbIX  cnocobax  MCMonb3oBaHus
cooTBeTCTBYOLEro npou3segeHuns. Kpome toro, Heobxogumo yyecTb, YTO u3gatenb He 3aHMMaeTcs
Takoro poga 6msHecom, B CBSI3U C YeM B M3gaTeNbCKOM [OrOBOPE CreayeT COorfacoBaTb BO3MOXHOCTb
nepeycTynku nagaTenem npas Apyrum nuuam (MyrnbTUMELUAHOW KOMMAHUN UM KNHOKOMMaHWUK).
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[oBOpsi O KOH(bNUKTax Mexay u3gateneM M aBTOpPOM, a Takke crnocobax ux paspeLueHus,
HeobX0AMMO PacCMOTPETb OTBETCTBEHHOCTb M3faTens 3a HapylleHUe YCIOBWIW 3aKIOYEHHOro mexay
HUMK gorosopa. [Npexae Bcero, He CTOUT OTOXAECTBMSATb OTBETCTBEHHOCTb 3a HAapyLUEHWE YCIOBUWN
KOHKPETHOro [OroBopa O Mepefaye WCKMYUTENbHBIX NMPaB C OTBETCTBEHHOCTBIO, HACTynawLllen 3a
HapyLleHVe aBTOPCKMX npaB. B nocnegHem crnydae HapylweHUMEM aBTOPCKMX NpaB CYMTAETCA m3gaHue
KHWr, GpoLutop, NnakaTtos, KaneHaapewh Wnu ApYrMx HocuTener npou3BeAeHU npu OTCYyTCTBUM
HeoOXOAMMbIX  MPaBOMOYMIA,  YOOCTOBEPEHHBIX [OOTOBOPOM, a Takke  HapyleHWe  JINYHbIX
HEeVMMYLLLECTBEHHbIX MpaB aBTopa (NpaBa aBTOpPCTBA, MpaBa Ha WMs, MpaBa Ha OOHapopoBaHuWe
npousBefeHnsi, NpaBa Ha 3awuTy penyTauum aBTopa, npaBa Ha OT3biB).

Ecnv mexagy aBTOpoM M m3gaTenem 3akmiodeH aBTOPCKUA JO0roBop (4OroBop 00 OTYyXAeHUM
aBTOPCKOro npaBa WMv JULEH3NOHHBIA O0roBOp), TO MOXHO MNPEAnofiokUTb BO3HUKHOBEHME [ABYX
CUTyaumi ncxoast U3 CyGbEKTHOrO cocTaBa OTHOLLEHUIA.

B nepBoi cuTyaumm mnsgaTtens 3anHTEPEcOBano Kakoe-nmbo npou3BefeHune nuTepaTypbl, Hayku
UnNn uckycctea. [ns BO3MOXHOCTW M34aHWs OAHHOTO MPOM3BEOEHUS OH 3aknio4vaeTr Heobxoammbin
Jorosop ¢ aBTopom. Mo cornalieHnto CTOPoH TUpaX KHWUMM Gbin ycTaHOBMEH B AgoroBope, Hanpuvep 10
TbiC. 3Kk3eMnnsipoB. COOTBETCTBEHHO aBTOPCKOE BO3HarpaxgeHve Obino onpederieHo He B Buae
MPOLEHTOB OT OTMYCKHOM LEHbl TMpaXa KHWMM (MHOro HocwuTens), a B TBEpOoW cymme, T.e. B Buae
€[VHOBPEMEHHOTO BO3HArpaXxgeHus, Hanpumep, B pybnax ua pacdeta 1000 eBpo no odwmumanbHOMY
Kypcy LIB P® Ha geHb nnaTexa.

B cooTtBeTCTBMM C ycnoBusMM OOroBopa 4YacTb CyMMbl roHopapa (Hanpumep, 300 eBpo) Gbina
BbiMfl@a4YeHa Mpu €ero noAnuMcaHuu (Unuv, HanpuMmep, Mo UCTEYEHWM OMpedeneHHOro BPEMEHM Mocrne
nognucanus). OcTaBLUYOCS YacTb BO3HArpaxaeHus usgatens obsi3ancs BbIMaTuTb NOCHe NOANUCAHMSA
npou3BeaeHns B NevaTb UM Nocre BbIXo4a Tupaxa.

Kak n 6bino 3annaHvMpoBaHO, kHWra Bbilwna B cBeT. OgHako usgatenb OTKasancs BbinnaTtutb
aBTOPY BTOPYH YacCTb rOHOpapa, COCIaBLUMCh HA 9KOHOMWYECKUIA KPU3UC B CTpaHe, OTCYTCTBME cripoca
Ha KHUIY 1 UHOE (MPUYMHBI MOTYT ObITb PA3NUYHBIMM).

B cBA3n c Tem 4TO usgarenb, ecnu SOroBOPOM 3TO NPEAYCMOTPEHO, MOXET NepeycTynuTb CBOU
npaBa TpeTbMM NuLaM, BO3MOXHO BO3HUKHOBEHME BTOPOW MpobnemHon cuTyaumu. Hanpumep, ogwvH
nsgartenb Mo 3akYEeHHOMY C aBTOPOM [OrOBOPY MEpeycTynun Apyromy vM3gatento npasa Ha usgaHue
npousseneHns. Pa3amep BO3HarpaxgeHusi nepBoro uagatenst Obin onpegeneH CcropoHaMu B Buae
€[ VHOBPEMEHHOIO nnaTexa.

Mo ncTedeHun ycTaHOBIIEHHONO AOroBOPOM CpOKa u3gaTternb, HapyLIMB YCMOBUST 3aKIKOYEHHOTO
J0roBopa, oTkasarcsi BbinnaTuTb NEPBOMY M3OATEN0 COrNacoBaHHbIN UMW TOHOpap.

EOVHCTBEHHBIM BbLIXOOAOM W3 CIOXMBLUEWCS CUTyauuMu ANS aBTopa M MEepBOro v3gaTens, ecnv
MeperoBopbl C HaApYyLIMTENEM HU K YeMy HE MpUBENMW, OcTaeTcs obpalleHne B Cyd 3a 3aliMTOn CBOUX
npae. B gaHHOM crnyyae BaKHO NMpaBUSIbHO OMNpPeaenvTb pa3mep OTBETCTBEHHOCTU MO HEWCMOSTHEHHbLIM
obsasatenbctBam. B cooTBETCTBUM C TpaKOaHCKMM  3aKOHOOATENbCTBOM pa3Mep MOCTaBMNeH B
3aBMCMMOCTb OT BMAaA 3akiYeHHoro asTopom poroBopa. Ctatbs 1290 K P® ycraHaBnusaet
OTBETCTBEHHOCTb MO JOrOBOpaM, 3akroyaeMbiM aBTOPOM npou3BeneHust. Tak, 3akoHogaTeNb orpaHnymn
OTBETCTBEHHOCTb aBTOpa Mo AOroBopy 00 OTYYXXAEHUWN UCKIIOYMTENBHOMO NpaBa Ha NPOU3BEAEHME U MO
NULEH3NOHHOMY [OrOBOpY CyMMOW peanbHoro yuiepba, MNpUYMHEHHOTrO JpYron CTOpPOHE, €ecrnu
JOroBOpOM He MNpefyCMOTPEeH MeHbLUMW pasMep OTBETCTBEHHOCTU aBTopa. YacTb 2 HasBaHHOW Bbllle
ctatenm K P® 3akpennser npasBuno, no KOTOPOMY B Crydae HEUCTNOMHEHWUS WKW HeHaarexallero
NCMOMHEHNsT [OroBopa aBTOPCKOro 3akasa, 3a KOTOpOe aBTOP HECET OTBETCTBEHHOCTb, aBTop 00sA3aH
BO3BpaTWTb 3aKa34yMKy aBaHC, a Takke ynnaTtutb eMy HeyCTOWKY, eCriv OHa NMpeayCcMOTPeHa 4OrOBOPOM.
Mpu aTom 06LMI pa3mMep yKa3aHHbIX BbiNnaT OrpaHUY4eH CyMMOW pearibHOro yuiepba, NpuyYMHEHHOro
3aKa34mKy.

3akoHogaTenb, Kpome TOro, mpegycMmoTpen Ans asTopa (ero npaBONpeeMHUKa) BO3MOXHOCTb
Bbibopa ¢popMbl OTBETCTBEHHOCTU. B yacTHOCTM, BMeCTO yObITKOB OH MOXET B3bICKaTb KOMMEHcauuio,
npeaensl KoTopon 06o3Ha4veHbl B ¢T. 1301 K PO,

Ocoboe BHMMaHuWe cnefyeT yOenuTb COCTaBNEHMIO MCKOBOrO 3asiBrneHus. Hanpumep, ecnu B
3adBreHnn bGygeT nocTtaBneH BONPOC TOMbKO O BO3MELLEHUM YObITKOB, TO MO KpavHewn Mepe usgartesb
OCTaHETCA B MNPOUIpbILIE, MOCKOMbKY OH CMOXET MOfyYuTb MO PeLeHVio cyga TOMbKO CymMMy
BO3HarpaxzaeHus o JoroBopy. B cBs3u ¢ 3TMm m3gartento n aBTopy Heob6XogMMo eLle npu 3aKkmnoyeHum
goroBopa nogymate 06 obGecnedyeHMn WUCMOMHEHUs o00a3aTenbCTB No Hemy (Hanpumep, B BuAe
HeycTovkn). OgHaKo ecriv TakoWn MyHKT OTCYTCTBYET B COrfalleHuu, TO aBTopy WK usgaTtento He cTouT
oTyamBaTbcs. B cootBeTcTBMM co cT. 395 K P® Hapywwutenb 3a nonb30BaHWE YY>XUMWU OEHEXHBIMU
cpenctBamu (B HalweM Criyvyae aBTOPCKUM BO3HarpaxgeHvem) BCNeACTBUE MX HE3AKOHHOTO yaepKaHus
0053aH ynnatuTb KOHTPAareHTy NpoLEeHTbl HAa CyMMY HEBbINMA4YEeHHOr0 aBTOPCKOro BO3HarpaxaeHus. B
COOTBETCTBMU C [aHHOW CTaTben pasMep MPOLEHTOB OMnpefensercd uUcxogsa M3 YYeTHOM CTaBKM
GaHKOBCKOrO NpoLeHTa Ha AeHb NPeabsBNEHNS UCKa UITN BbIHECEHUS peLleHns (C y4eTOM ANIMTENbHOCTU
NMPOCPOYKUN NfaTexa).
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Hanpumep, BaHk Poccuun yctaHoBun ctaBKy GaHKOBCKOrO mnpoueHTa B pa3mepe 55% rogoBbix.
CnepoBaTenbHO, €Cnv MPOCPOYKa NnaTexa Ha AeHb BbIHECEHUS pPEeLUeHUsi COCTaBuIa, Hanpumep, OauH
rod, apouTpaxHbl cya Unu cyd oOLlen pUCOuKLMKN, B 3aBUCMMOCTU OT Kateropum gen, obssaH Oypet
BbIHECTW PELLUEHNE O B3bICKaHUWM C OOMMKHMKA, MOMMMO aBTOPCKOrO BO3HarpaxgeHus, Hanpumep 1000
eBpo, eLle 1 550 eBpo B pybnsix no ocdumuymansHoMy Kypey (55% ot 1000 espo).

BuHOBHMKOM KOH(bnuMkTa He Bcerga BbICTynaeT wsgatenb. B oTgenbHbIX  cuTyaumsx
He0OpOCOBECTHBIN aBTOP CTAHOBUTCS OTBETYMKOM MO MCKY U3gartens.

Ha nepBbI B3rnag B3aMMOOTHOLLEHMS n3gaTensi n aBTopa B MnaHe nepegaym aBTOPCKMX NpaB Ha
NCMNOMb30BaHWE TOrO WM MHOTO MPOU3BEAEHUs nuTepaTypbl, UCKYCCTBA M MHOTMO AOCTATOYHO MPOCTHI.
OpHako nogobHoe MHeHMe obmaHumBo. lNevanbHO, YTO aBTOp HAYMHAeT AymaTtb O 3alluTe CBOMX MpaB
TONbKO MOCMe WX HapyweHus npu obpalleHun B cyd, a u3gatenb COOTBETCTBEHHO HauduvHaeT
COBEpLLEHCTBOBATbL CBOW TMMOBOW M34aTENbCKMIA OOMOBOP TOJbKO MOCIE BO3HWKHOBEHMS Y HETO KaKuXx-
nubo npobnem.

MoXXHO npeanonoXuTte BO3HUMKHOBEHME criedylowen cutyauun. M3gatenbCTBO 3annaHvMpoBano
n3gaTtb KHUNY KOHKPETHOro aBTopa. B aTmx uensax oHoO npoBeno neperoBopbl ¢ npaBoobnagaTtenem. B
YacTHOCTK, ObINKM cormacoBaHbl BOMPOCHI O NMOPsiAKE MOAFOTOBKM KHWUMM K BbIXOAY, pa3Mepe aBTOPCKOro
BO3HarpaxzgeHus 1 np. M3gatenbCcTBO MOOOLWINO BMASIOTHYH K MOAMMCAHUI0 M3OATENbCKOro KOHTpakTa
(n3paTenbCckoro JNMUEH3MOHHOro gorosopa). Ons Toro 4ToObl NpegynpeauTb MNOSIBIEHUE Ha PbIHKE
KOHKYPEHTOB C aHarnorMyHon nutepaTtypHon, doTorpadmyeckon M MHOW npoaykuuen, wusgatenb
CTapaeTcsl MOHOMONM3MPOBaTb CBOM MpaBa Ha M3OaHUE M pacnpoCTPaHEHWe KHUMM, T.€. OH MblTaeTcs
BKJTHOUMTb B JOrOBOP YCIIOBME O Nepefaye BCEX UCKITHYMTENBHBIX NpaB Ha npou3seneHune. Bmecte ¢ tem
dakT nognucaHua ¢ npaeBoobnagarteniemM COOTBETCTBYIOLLENO AOroBopa He Bcerga CBUOETENbCTBYET O
TOM, YTO M3gaTesnb NONHOCTLI0 obe3onacun cebs OT 4eATENBbHOCTU KOHKYPEHTOB.

MpuymHOM TOMY CIYXUT TOT hakT, 4YTO psa aBTOpPOB (NpaBoobnagarenen), 3aknyasi Te UK UHble
O0roBopbl, popManbHO rapaHTUPYOT HanmuumMe Y HUX MCKIIOYMTENbHbIX MpaB, T.€. MOryT, K MpUMepy,
YCTHO rapaHTMpOBaTb, YTO B TEYEHME CpPOKa LENCTBMS OOroBOpa M3gaTenbCkue npaea OT HUX He OyayT
nepefaHel gpyrmm msgatensMm. Hanbonee ganbHOBUOHBbIE U3AaTeNnu B MOATBEPXKOEHUE 3aABIIEHHbIX
aBTOpaMy rapaHTUiA BKMIOYAKOT B COMMaleHMe MNyHKT O BbICOKMX LWTpadHbIX CaHKUMAX B cry4vae
HecoOnaeHUs UMM HECOOTBETCTBUSA OEWCTBUTENBbHOCTM MPUHSTLIX aBTOpaMu Ha cebs oba3aTenbCTB.
OpgHako B cuny OOBEKTMBHbIX NMOO  CyOBEKTVMBHBIX MPUYMH  aBTOPbI  (HACNEeOHWKW, WHbIe
npaBoobnagatenun) npv nognMcaHuM [OOrOBOPOB yManuyMBalT O TOM, 4YTO MpaBa Ha w3gaHue
aHanorMyHbIX Mpou3BedeHUn paHee ObiMM  yxXe nepefjaHbl UMW OPYromMy u3gaTento, HO Ha
HENCKNIOYNTENBbHOW OCHOBE.

B pesynbTtaTe aBTOp (NpaBoobnagartens) okasbiBaeTcs hopmanbHO npaBavs. Ha gaHHbIA MOMEHT
OH [eNCTBUTENbHO MepedaeT wu3gaTento KOMMEKC WCKIIOYUTENBHBIX MpaB Ha MNpou3BedeHne wu
rapaHTMpyeT, YTO BMOCNEACTBMM OH HE MepeaacT ToT XXe obbem npaB TpeTeemy nuuy. NonydaeTcs, 4to
HWKTO, Kpome obragaTtens UCKMIYUTENbHBIX aBTOPCKUX MpPaB, HE CMOXET Ha 3aKOHHbIX OCHOBAaHWSX
n3gaTtb Takoe Npov3BefeHue.

Mocne Toro kak ©OydeT npoBedeH BEeCb KOMMIEKC pPedaKkUMOHHBIX W uM3gaTenbckux pabor,
3aTpadeHbl onpefereHHble AeHeXHble CpeacTBa, u3gartenb NOACHUTBIBAET NPUMEPHY CyMMY NpuObInm
OT peanusauum 3anfaHUpOBaHHOIO TUpaa KHUIM. B 3TOT MOMEHT OH BHe3anHO OOHapyXuBaeT B
npogaxke aHanorMyHyl KHUry TOro e aBTopa. M3gaTenbCkui NMpoeKT TepnuT MOMHbIA Kpax, a He
MOArOTOBIIEHHBIN K TakoMy MOBOPOTY COObITUA m3gaTenb HeceT YObITKM B (POPME HEMOfy4YeHHOM
npuodbInu.

MepBbiM ero pgenctBveM 4dABnsieTca obpalleHne K aBTopy 3a pasbACHeHuAMKU. 3atem OH
HanpaBnseTr MNPeTeH3Nl B M3OaTenbCTBO, KOTOPOE, MO €ro MHEHMWIO, BbLICTYNaeT HapyLmTenem
NCKIMIOYNTENbHBIX M34aTenbCKUX NpaB, U HAYMHAET rOTOBUTb UCKOBOE 3asiBieHMe B apOuTpakHbIA cyn.
OpHako BbISICHAETCS, YTO BTOPOM u3garterib 4eNCTBYET HE BbIXOAst 3@ PaMKy 3aKOHa, COrNacHO YCIOBUAM
n3gaTenbCKOro [AOroBopa, 3aKMi4YeHHOro C aBToOpoM (MpaBoobnagateneM) O nepegjade  emy
HENCKINIOYNTENBHBIX aBTOPCKUX Npas.

Mogo6Hble Npobnembl Bo3HUKanM Ha npaktuke B cuny cT. 30 3akoHa P® "O6 aBTopckom npase K
CMEXHbIX npaBax”, U3 CMbICIia KOTOPOW cnefyeT, YTo NepBbivi AOroBop (0 nepegade HEUCKMIOYMTENbHbIX
MpaB, 3aKrYEHHbI paHee) He yTpadMBaeT CuIy B CBA3M C  NognucaHMeM C  aBTOPOM
(npaBoobnagatenemM) BTOporo gorosopa (0 nepegadye UCKMuuTenbHbIX npas). MNMonydaetcs, 4yto oba
JoroBopa AenCTBYIOT OOHOBPEMEHHO (B TEYEHME CPOKOB, YKa3aHHbIX B HWX CTOpoHamu). B vactm
yetBepton K P® nogobHom Hopmbl HeT. 3akoHogaTtenb MnpegycMoTpesnT BO3MOXHOCTb 3aKYeHus
pasnu4yHbIX JOrOBOPOB, NMPEeOMETOM KOTOPbIX BbICTYNalOT aBTOPCKME npasa. Bmecte ¢ Tem aBTOp MOXeET
1 cerogHsa nepegatb MO0 KOMMNMEKC MCKIIOYUTENbHBIX NPaB B NOSTHOM ob6beme (4orosop 06 OT4yXAeHWM
NCKIMIOYNTENBHOIO Npaea), NMMbo BO3MOXHOCTb NOMb30BaTbCA TakKMMKU NpaBamMu B onpegeneHHom obbeme
N B onpeaeneHHbIi nepmos BpemMeHu (NUUEH3NOoHHbIM gorosop). O4Hako BbilLEONMCaHHasa CUTyauus He
UCKIMIOYEHa M3 MPaKTUKM apObuTpakHbIX CyAoB, MOCKOMbKy YacTb yetBepTad K P® coscem HepaBHO
BCTyNuNa B JencTBuve, a [AOroBopbl, 3aKMOYeHHble paHee, OeWCTBYIOT U cendac. B cBA3n ¢ 3Tum
nsgarenam criegyet 6biTb bonee npegyCcMOTPUTENbHBIMU NPU NOAMMCAHUM TOTO UITM UHOTO AOroBopa.
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B pesynbTate BO3HMKaeT npobnema: kak u3gaTtenb MOXeT obesonacutb cebs OT BO3MOXHbIX
HeoXugaHHocTen? B Takonm cutyaumm emy B NepByl0 odepenb CriefyeT BBECTM B JOrOBOP OTAENbHBIN
MyHKT O rapaHTUAX HanmuuMsi WCKIMIYMTENbHBLIX MNpaB y aBTopa (MpaBoobnagaTtens) Ha MOMEHT
COBEpLUEHUS COENMKN U O HEBO3MOXHOCTWU Mnepegadv Mx npaBoobnagatenem Opyrum usgatensm vnuv
MHbIM NMUaM B TedeHMe Ccpoka AencTBust goroBopa. Kpome Toro, uenecoobpasHo obecneunTb
3asBIIEHHbIE FAPAHTMM MOBbLIWEHHBIMW LTPAdHBIMM CAHKLMAMKU (HAanpumMep, HEYCTOMKOM Unn LWTpagom
B dhopme prKCuMpoBaHHOM cymMbl). MogoGHbBIE Mepbl NO3BONAT M3OATENo NOMyYUTb peasnbHble Npasa U
obesonacutb cebs OT NULHMX HEMPUATHOCTEN CO CTOPOHLI APYroro usgartens (Hanpumep, B Buae apecta
TUpaxa KHUT UMK OrPOMHBIX MO CyMMe cyaebHbIX NCKOB).

Mommmo aTOro, B M3OaTENbCKUA AOrOBOP JIOMMYHO BKITHOYUTb MOJIOXKEHME O TOM, YTO aBTOp
(npaBoobnagatenb) Ha MOMEHT MOANMUCAHMA OaHHOro OOroBOopa HE MMEET OEWCTBYHOLLUX COrfnalleHui,
npegMeToM KOTOpbIX BbICTYNaeT nepegada HEWCKITHYMTENbHbIX NMpaB, C APYIMMU M3gaTenscTBaMy Ha
BbIMYCK aHANTOMMYHOro NPOn3BeaEeHNs.

YeTKOCTb M SICHOCTb MOSIOXKEHMIA AOroBopa, a Takke XEeCTKMe CaHKUMM MO3BONAT usgaTtento ObiTb
bonee yBepeHHbIM B YCMELIHOW peanu3aumn 3agyMaHHOro UM M34aTenbCKoro npoekTa.

Bmecte ¢ Tem Ha npakTuke BCe elle MHOI0 CMOpPOB, BO3HUKAWOLWMX MeXay aBTopaMu U
ngarenamu. Nprudem KOHNUKTLI pa3HooOpasHbl, M Nuua, y4acTBYHOLWME B HUX, TOXe pasnuyHbl. B
KadyecTBe MpUMEPOB MOXHO NMPUBECTU CrieayoLume.

Mpumep.

CywHocTb gena coctouT B ToM, 4To 3A0 "O6beanHeHHOe ryMmaHUTapHoOe n3gaTenscTBo” (ganee -
3A0 "OI'nN") obpatnnocek B ApbutpakHbii cyg r. MOCKBbI C MCKOM O MPU3HaHUM u3roToBrieHHbIx 000
"MagaTtenbctBo "OKCMO" 1 OO0 "UsgaTtenbctBo "Ay3a" ak3emnnsapos npoussenennii A.B. Nenacumosa
"Kaxga: COOpHMK NoBeCcTen 1 paccka3oB" KOHTpaakTHEIMM Y MPUHATUMUN peLLEHNst 00 UX YHUHTOXEHNM,
a Takke 00s3aHMM OTBETYMKOB BbINMATUTb KOMMEHCAUMo B CyMMe 5 MIH. pyb. 3a He3aKOHHoe
NCNoNib30BaHNEe 06 bEKTOB MCKITHOUMNTENBHBLIX aBTOPCKMX MpaB.

Pewennem ApbutpaxHoro cyaa r. Mockebl oT 14 mioHa 2005 r. no gaHHOMY gerny B nomnb3y McTua
B3bickaHo ¢ OO0 "MzgatenbctBo "OKCMO" 1 mnH. pyb., ¢ OO0 "MN3gatenbcTto "Ays3a" 1 mnH. pyd. B
yactTu TpebOOoBaHWSA O MPU3HAHWM U3FOTOBIIEHHbIX OTBETYMKAMM 3K3EMIMMSPOB KOHTpAaKTHbIMU U KX
YHUYTOXEHMM NPOM3BOACTBO MO AEeNy NPeKpaLLeHo B CBA3M C NPUHATUEM Cy4OM OTKasa MCTUa OT AaHHbIX
TpeboBaHuWI.

MpuHMMas pelleHve, Ccya NEepBOW WHCTaAHUMM UCXOOMIT U3 TOro, 4To wuctey obnagaer
WCKNIOYUTENBbHBLIMX MpaBaMn Ha WCMNOMNb30OBaHWE XYAOXECTBEHHbIX MpousBedeHun A.B. emacumosa
"Kaxga", "®okc Mangep noxox Ha cBuHb", "og obmaHa", "HexHbih Bo3pact”, "Yyxaa 6abywka",
"»KaHHa" Ha OCHOBaHMW OOroBOPOB O Mepegade npaB Ha HUX oT 1 aekadbps 2003 r., 3aKIHOYEHHbIX C
aBTOPOM CPOKOM Ha 5 neT. [laHHble UcCKMounTeNbHble NpaBa Obiiv HapyLLeHbl Bbinyckom B 2004 1. KHUMM
enacumoBa A.B. "Kaxpga: C6opHuMK noBectemn n pacckasos" usgatensamm OO0 "MsgatenbcTBo "Okcmo"
n OO0 "MzpgaTtenbcTtBo "Ay3a". 3A0 "OIN'N" HenpaBOMEpPHO yka3aHO B Ka4eCTBe cou3gaTensi, MOCKOMNbKy
UCTel, He 3akrioyan ¢ OTBETYMKaMM JOrOBOPOB, paspeLUatolmX n3gaHme CropHbIX NPOM3BEAEHNN.

Cyn anennsumoHHON MHCTaHumm cBouM [loctaHoBneHvem ot 6 mapta 2006 r. peweHve cypa
NepBON WMHCTaHUMM ocTaBun 6e3 mameHeHus. OH ykasarn, 4YTO pasMep KOMMEeHcauuu ornpedeneH Ha
OCHOBaHUM nonoxenusa n. 2 ct. 49 3akoHa PP "O6 aBTOpCKOM MpaBe M CMEXHbIX NMpaBax” C y4eToMm
cornaweHus 06 yperynupoBaHum cropa, 3aknio4yeHHoro B gocyaebHom nopsgke mexay mctuom n OO0
"UspatenscTBo "Aysa”.

B kaccauuoHHbix xanobax OO0 "Uagatenbcteo "OKCMO" n OO0 "UsgatenbctBo "Aysa" npocar
Ccyn OTMEHWUTb NPUHATBIE MO Aeny cyaebHble akTbl U HaNpaBWTb OEN0 Ha HOBOE PAacCMOTPEHME B Cyh
NepBON MHCTaHLUN.

OO0 "UspgatenbctBo "OKCMO" cchinaetca Ha akT HeHagmnexallero yBeLOMIEHNs] ero Cygom
NnepBOM WMHCTaHUMM O MeCTe M BpeMeHu cydebHOro 3acefaHwsi, a Takke Ha TO, YTO YKa3aHHbI B
npoTtokorne u peweHun J1. He aensieTcs npegcrtaButenem OO0 "UspgaTtenbctBo "OKCMO". Tarke OO0
"MapgaTtensctBo "OKCMO" yka3biBaeT Ha TO, YTO HE y4acTBOBaro B NpeaBapuTenbHOM corfnalleHnm ob
yperynvmpoBaHum cnopa, 3akntodeHHom mexgy uctuom n OO0 "UspaTtenscTso "HAysa"”.

00O "N3gaTtenbcTBo "Ay3a" cuntaeT, YTO UMEIOLLMECS B IK3EMMIISIPaxX CMOPHOMO BbiMyCcka AaHHbIE
06 yyactum OOO "MsgaTtenbctBo "Ay3a" B ero usgaHum camu no cebe, 6e3 MHbIX gOKa3aTenbCTB, He
MOTyT JOCTOBEPHO CBUAETENLCTBOBATh 00 yKa3aHHOM OBCTOATENbCTBE.

Mo MHeHMIO 3asiBUTENEW KacCauMOHHOW »anobbl, pa3mep nognexauwen BabickaHuio ¢ OO0
"MsgatenbctBo "OKCMO" komneHcauum HecopasmepeH MNPUYMHEHHBbIM WUCTLY B pe3yrnbTaTe BbIXxoa
CMOPHOro n3gaHus yoeitkam u HeOBOCHOBaH.

N3yunB maTepuansl gena, ob6cyamB [0BOAblI KAacCaLMOHHOW arobbl, BbICNyLIAB Y4YaCTHUKOB
npovecca, NpoBEPUB B COOTBETCTBUM CO CT. 286 ApbuTparkHOro npoueccyarnbHoro kogekca Poccuiickon
depepaumm (AMNK PP) npaBunbHOCTb NPUMEHEHNST HOPM MaTeprarnbHOro U NPoLECCYyanbHOro npaea, cya
KaCcCaLMOHHON MHCTaHUMM MPUXOAMT K BbIBOAY O TOM, YTO NMPUHATBIE MO Aeny cyaebHble akTbl nognexat
ocTaBrieHuto 6e3 M3MeHeHus B CBA3M CO criegylowmm. [MpoaHanv3npoBaB YCTaHOBIIEHHbIE CYAOM
obcToATenbCcTBa Aena B COBOKYMHOCTU C WUCCIEeQOBaHHbIMU AoKasaTenbCTBamu, Cyh KacCauMOHHOMW
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WHCTaHUUN MOATBEPXKAAET NPaBUSIbHOCTb BbIBOAOB, MOJIOXKEHHbIX CydaMu NepBOW UM anenfsauMOHHON
WHCTaHUMI B OCHOBY 0banyemblx CyaebHbIX akToB.

Pasmep B3biCKaHHOW B MOMb3y UCTUA KOMMEHCaAUUW onpedeneH cyaoM B COOTBETCTBUM C
nonoxeHnsamu n. 2 ct. 49 3akoHa PP "O6 aBTOpCKOM NMpaBe U CMEXHbIX NpaBax”.

HOoesog OOO "WMzpgatenbctBo "OKCMO" o HeHagnexawlem yBeAOMIIEHUMM €ro CyAoM MNepBow
WHCTaHUMM O MecTe M BpemeHu cyaebHoro 3acegaHuss He MOXET ObITb MPUHAT BO BHMMaHWE CyaoM
KacCauMOHHOM WHCTaHUUK, MOCKONbKY He MmogTBepxaaeTcsa martepuanamu gena. OctanbHble JoBoAbl,
NpVBEAEHHbIE 3a8BUTENSIMU B KACCALMOHHBIX >kanobax, HanpaBrneHbl Ha MepeoLeHKy OOCTOSATENbCTB
Jena, YCTaHOBMNEHHbIX CYAOM, W Y€ MOMyYuMniM COOTBETCTBYHLLYIO OLEHKY cyda anennsiuMoHHON
WMHCTaHLMN.

Mockonbky dhakTnyeckne obCcToaTENbCTBA, UMEOLLNE 3HAYEHNE A Aena, YCTAaHOBMEHbl CyA0M Ha
OCHOBaHWUM MOSTHOTO U BCECTOPOHHENO MCCNEefoBaHUs OOKa3aTenbCTB, a cyaebHble akTbl MPUHATHLI Mpu
NPaBWiIbHOM MPVMMEHEHMM HOPM MaTepuanbHOIO WM MpoLeccyanbHOro npaea, y cyAa KacCauMOHHOM
WHCTaHUMM OTCYTCTBYIOT NpedycMoTpeHHble cT. 288 AlMNK P® ocHoBaHus Anst ux OTMEHbI.

Ha oCHOBaHWM WM3MNOXEHHOro CyA KacCauMOHHOW WMHCTaHUMW MPUXOAMT K BbIBOAY O 3aKOHHOCTU
MPUHATBIX MO AENY PeLUeHNst U MOCTAHOBIEHNS.

PykoBoacTBysicb CT. cT. 284 - 289 AlK P®, ®enepanbHbii apbutpaxkHbein cyg MockoBcKoro okpyra
nocTtaHoBuN pelueHne ApbutpaxHoro cyga r. Mockebl oT 14 mioHa 2005 r. no geny n NoctaHoBneHne
cyda anennsiuMoHHOM MHCTaHumm oT 6 mapTta 2006 r. no Tomy >Xe Aeny OcTaBuTb 0e3 M3MeHeHus, a
KaccauMoHHYyo xanoby - 6e3 ygoneTsopeHus <50>.

<50> lNocTtaHoBneHne PepepanbHOro apbutpaxHoro cyga MockoBckoro okpyra ot 15 mas 2006 .
N KI-A40/3800-06.

Mprnmep.

Ewe ogHum npumepom saBnsetca [loctaHoBnenve ®PepepanbHOro apbutpaxHoro cyaa
Mockosckoro okpyra ot 6 anpens 2007 r. 3A0 "PocbusHeckoHcanTuHr" obpatnnock B ApOMTPaxHbI cyg
r. Mocksbl ¢ uckom k 3A0 "busHec Hbtoc Megua" o B3bickaHum komneHcaumm B cymme 286 mnH. 110 Thic.
pyb. 32 HE3aKOHHOE UCMOSb30BaHME OTBETYMKOM MPOV3BELEHWUN, UCKIMIOYUTENbBHBIE NpaBa Ha KOTOpbIe
npuHagnexar UCTLy Ha ocHoBaHuM cT. cT. 16, 30, 31 1 49 3akoHa P® "O6 aBTOpCKOM MpaBe N CMEXHbIX
npasax".

VckoBble TpeboBaHUA MOTMBUPOBaHbI TeM, UTO B TedeHue nepuoga ¢ 2002 no 2005 r. B rasete
"Begomoctn", yupegutenem u nagatenem kotopon asnsetcs B Tom yncne 3A0 "busHec Hetoc Megua”,
nybnukoBanucb CcTaTbW, 3aMMCTBOBaHHble C canTa PBK. [aHHble cTatbu BOCMPOM3BOOMITUCH U
pacnpocTpaHsnnch B rasete "BegomocTn" 6e3 paspelueHns uctua, 6e3 3aknio4eHnst ¢ HUM aBTOPCKOro
gorosopa n 6e3 BbinnaThl UCTLY BO3HarpaXgeHusi 3a WUCMONb30BaHME Mpou3BeAeHUn, obnagartenem
WCKITIOUUTENBHBLIX MNpaB Ha KkoTopble OH sBndetca. OTBETYMK HE3aKOHHO ucrnonb3oBan CcT. 51.
UckntounTtensHble NnpaBa Ha cTaTbM ObiNM NOMyYeHbl UCTLOM Ha OCHOBaHUWM aBTOPCKMX OOTOBOPOB C UX
aBTOpaMu - KOPPECMOHAEHTaMM, C KOTOPbIMU UCTEL, COCTOUT B TPYAOBbIX OTHOLIEHUSAX. OTBETYMK HE MOT
He 3HaTb O 3anpeTe NpaBoobnagaTens Ha Ncnonb3oBaHWe ctaTen 6e3 ero NMCbLMEHHOrO pa3peLLeHMs.

Pewennem ot 9 oktabpsa 2006 r. ApbutpaxHoro cyga r. Mockebl B y4OBMETBOPEHMN MCKOBbIX
TpeboBaHnn 3A0 "PocbusHeckoHcanTuHr' oTkasaHo. Cya npuwen K BbiBO4y, YTO CTaTbM,
NpPeACTaBNeHHbIE NCTLOM KakK NiutepaTypHble MPON3BEAEHMS, HA KOTOPbIE PACNPOCTPaHSETCA OENCTBUE
3akoHa PO "O6 aBTOpCKOM MpaBe U CMEXHbIX NpaBax”, B AEACTBUTENbHOCTM MPeACTaBNsAT coOomn
coobuleHns, pasmelleHHble Ha "lleHTe HoBocTen", 0O coOObITUSAX, dhakTax, KOTopble WMENT
VMH(OPMALIMOHHBIN XapakTep U B cuny CT. 8 Has3BaHHOTO 3akoHa He ABMSTCA 0bbeKTamu aBTOPCKOro
npasa.

Cyn anennsiuMoHHOW WHCTaHuuM, MOBTOPHO paccmoTpeB Aerno, [octaHoBneHnem ot 25 gekabps
2006 r. peweHue ApbutpaxHoro cyaa r. Mocksbl 0T 9 okTs6psa 2006 r. OTMEHWI B YacTu OTKa3a B UCKE U
NpVHAN HoBbIM cyaebHbin akt 06 otkasze 3AO "PocbusHeckoHcanTuHr" B mncke k 3AO "BusHec Hbtoc
Megwma" o B3biCkaHUM KOMMeHcauun B pasmepe 286 mnH. 110 Teic. py6. B octanbHoM Yactu, Kkacatowlencs
BO3BpaTa MCTUY U OTBETYMKY CYMM, YMiayeHHbIX 32 MPOBeAEHME IKCMEPTU3bl, peLleHne octaBrneHo 6e3
M3MEHEHUS.

B kaccaumoHHowm xanobe Ha lNMoctaHoeneHue ot 25 gekabps 2006 r. 3A0 "PocbunsHeckoHcanTuHr"
NPOCUT yKa3aHHbIN CyaebHbIN akT OTMEHWUTb B YaCTW OTKasa B UCKE U MPUHSTb HOBbIN CyaebHbIn akT 06
yOOBMETBOPEHNM  3asBMEHHbIX TpeboBaHWIi, CCbiascCb Ha HapyweHus B MNPUMEHEHWM HOPM
MaTepuanbHOro npasa WU HOPM MPOLEeCCyanbHOro npasBa: BbIBOAbI anenssiuMoHHOIo cyda O Hanuuum y
OTBETYMKA paspeLleHnst Ha WCMONb30BaHWE CMOPHbLIX MPOM3BEAEHUN OCHOBaHbI Ha HegoMNyCTUMbIX
JokasaTenbCcTBax, OObSCHEHMS WCTUa MO CyLWecCTBY YKasaHHbIX OOCTOATENbCTB OLUEHKM cyda He
Nony4uriv; CyaoM NpUHSATbI OKa3aTenbCTBa, C KOTOPbIMU UCTeL, He Oblnl 03HaKOMIIEH 3abnaroBpeMeHHO,
yeM ObiNM HapyleHbl MNpoLeccyanbHble MnpaBa WCTUa, YTO MPMBENO K MPUHATUIO HEenpaBUIIbHOMO
NocTaHoBneHus. B 3acepaHum cyga  KaccauMOHHOW  MHCTaHuumu  npegctasutenn  3A0
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"PocbusHeckoHCanTUHI" [OBOAblI  KACCAUMOHHOW XanoObl nopgepXanv Mo yKa3aHHbIM B HEN
OCHOBaHUSIM.

MpegctaButenn 3A0 "BmsHec Hbtoc Megma" mpocunu kaccauMoHHYH xanoby OTKMoHuTb. He
cornawiasicb C BbIBOAOM anennsiLuMOHHOIO Cyda O TOM, YTO onyOrnvkoBaHHble B rasete "Begomoctin”
coobLeHus asnsTcs obbekTamy aBTopckoro npaea, 3A0 "busHec Hbtoc Megma" ykasbiBaeT Ha TO, YTO
MX MCNONb30BaHNE OCYLLIECTBNANOCH NPAaBOMEPHO, Tak Kak nognagaet nog gencreue nogn. 1 n. 1 cr. 19
3akoHa P® "OO6 aBTOpckOM MpaBe U cMexHbix npaBax". OTBETYMKOM MNpeacTaBrieH MOTMBUPOBAHHLIV
OT3bIB Ha KacCaLMOHHY0 anooy.

3acnywas npeacraBuUTENEN CTOPOH, M3ydMB MaTepuansl gena, obcyavme AoBoAbl KacCauMOHHON
Xanobbl M BO3paXeHMsi Ha Hee, MPOBEPMB B COOTBETCTBUM cO CT. 286 AlK P® npaBunbHOCTb
NMPMMEHEHMST CyQOM HOPM MaTepuarnbHOro M MnpoLeccyanbHOro npaBa NpyM pacCMOTPEHUU Aena u
BblHeceHUn obxanyemoro [loctaHoBneHus, PegepanbHbii apOMTpaxkHbIi cyg MOCKOBCKOro okpyra
MpuvLLEen K 3aKnioYeHnto, YTo CcyaebHbIA akT anennsauuoHHOro cyfa NoanexnT OTMEHE C OCTaBfIEHVEM B
CuWIe peLueHns cyga NnepBov MHCTaHUMKW UCXOOs U3 CreayHoLLero.

B cootBeTcTBUMM CO CT. 6 3akoHa PP "O6 aBTOpCKOM NMpaBe 1 CMEXHbIX NpaBax" aBTOPCKOe MpaBo
pacrnpoCcTpaHsAeTCcss Ha MNPOU3BEAEHVS HayKu, NUTepaTypbl U WCKYCCTBa, SBMSIOLWMECS pe3yrbTaToM
TBOPYECKOWN AEATENBHOCTH.

CraTtben 8 ykasaHHOro 3akoHa yCTaHOBMEHO, YTO COOOLEHMA O cobbITUsIX U dhakTax, UMeromne
MHGOPMALIMOHHBIN XapakTep, He ABNATCA 0ObekTaMy aBTOPCKOro npasa.

OTMeHss pelleHre cyga NepBON MHCTAHUMW, anennsauMoHHbIA Cyd UCXO4WUN U3 TOro, YTO BbIBOAbI
cyda nepBOM MHCTaAHUMM O TOM, YTO MH(OpMauusl, MCMONb30BaHHAsi OTBETYMKOM, HE COLEPXKUT
9NIEMEHTOB TBOpYecTBa W sBNsSeTcs ©OeccTpacTHbIM ONMcCaHueM (PakToB, HE COOTBETCTBYIOT
dakTuyeckum obcToATENBCTBAM Aena M NPUHATBI NMPU HENPaBUIIbHOM NPUMEHEHUM HopM 3akoHa PO
"O6 aBTOPCKOM NpaBe 1 CMeXHbIX NpaBax”. [10 MHEHWIO anenALUOHHOIO Cyaa, pa3MeLLLEHHbIE Ha canTe
www.rbc.ru crtatbu cogepXkaTr MWHOpMauuio He TONMbKO O COoObITUSAX W hakTax, HO W KpaTkun
9KOHOMWYECKMI aHanua, MNPOrHo3bl OEATENbHOCTU M PasBUTUSA PasfMYHbIX KOMMaHWUA, OLEHOYHbIE
CY)XOEHWs,, MHEHWst U aHann3 aBTOPOB, YTO SBMSIETCA pe3ynbTaTOM TBOPYECKOM OESATENbHOCTU U
0OBbEKTOM aBTOPCKOro npasa.

KaccauunoHHasi MHCTaHUMS He MOXET COrMacuTbCA C TaKMM BbIBOAOM.

3akoH PO "O6 aBTOpCKOM MNpaBe U CMEXHbIX MNpaBax" He COAEPXWUT onpedeneHns MNOHSATUN
"pe3ynbTaTt TBOPYECKON AeaTenbHOCTU" 1 "npoussegeHne”.

OpgHako wucxogd w3  OOLWENpUMHATOrO MOHMMaHua MOo4 TBOPYECTBOM UMEETCS B Buay
WHTENneKTyanbHasi OesTEeNbHOCTb, Pe3ynbTaTOM KOTOPOW SABMSAETCA CO30aHWE WHTENNEKTyanbHOro
npoaykTa, paHee HEN3BECTHOIO.

Takum obpasom, NponsBedeHne, CO34aHHOE TBOPYECKMM TpyAOM, 06nagaeT Takumu nNpusHakamu,
KaK HOBM3Ha N OPUIMHANBHOCTb.

BbiBog anennsiuMoHHOro cyga O TOM, YTO CTaTbW, pa3MELLEHHble Ha CalTe MCcTua, cogepxaT
9KOHOMWYECKMN aHanm3 U MpPOrHo3bl AEATENbHOCTU U PasBUTUS Pa3fNUYHbIX KOMMaHWUWA, OLEHOYHbIE
CYXOEHWs,, MHEHWst M aHanu3 aBTOpPOB, YTO HBMSETCA pe3ynbTaToM TBOPYECKOW AEesTENbHOCTY,
CCbIfTKaMU Ha KOHKpEeTHble AoKas3aTenbCTBa He MOTUMBMPOBAH M NOATBEPXKAEHMS B Martepuanax gena He
HaxoawurT.

AHanua uvHdopmMauun, copepkawenca B ocnapuBaembix nybnvkaumsax rasetbl "Begomoctn”,
3aMMCcTBOBaHHOMN C "JleHTbl HOBOCTEN" canTa UcTua, C OMEBMAOHOCTLIO MOATBEPXKOAET A0BOS OTBETYMKA
06 uX WHMPOPMAUMOHHOM COAEPXKaHWW, TMOCKOMbKY YKa3daHHble WCTUOM nybnukauum cogepxat
NCKIMIOYNTENBHO CBeOEeHUs O CoObITUSX U dhakTax U HOCAT XapakTep NpOCTOM Mpecc-nHdopmMaumm,
KoTopasi, B COOTBETCTBUM cO CT. 8 3akoHa PP "O6 aBTOPCKOM MpaBe M CMEXHbIX npaBax”, 00bLeKToOM
aBTOPCKOro npaBa He ABNSAeTCs.

Mpu Takmx ycnoBusx BbIBOA Cyda MEPBON MHCTAHUMW O TOM, YTO MPELMETOM Cropa SiBNSKTCA
HOBOCTHbIE COODLLEHNS], HE cogepXaluue aremMeHTa TBOPYECTBa, ABMSETCS BEPHbIM, Kak OCHOBaHHbIA Ha
BCECTOPOHHEM U MOMHOM UCCeg0BaHUM MaTtepuanos gena.

Hosog npeactasutens 3A0 "PocbusHeckoHcanTMHM" o ToM, 4To nogbop gakTos, MX rpynnmupoBKa,
nocrnenoBaTesibHOCTb U3MOXEHUS SABMSAOTCA TBOPYECKOW AEATENbHOCTbI0, KAaCCaUMOHHOW WMHCTaHUMEN
OTKIOHSETCS, MOCKOMbKY COOOLLEHMS O COObLITUAX M dhakTax, umerome MHPOPMALMOHHBIN Xapakrep,
aBTOPCKMM MPaBOM HE OXPaHSATCS.

C y4yeTOM W3MOXEHHOr0 OCHOBaHWW AN OTMEHbl peLleHVMs cyaa nepBOM WHCTaHUMM y
anennsaAuMoHHOro cyda He MMEeNochb, B CBA3U € Yyem [loctaHoBrnenne ot 25 gekabpsa 2006 r. nognexuT
OTMEHE.

lMpu aTOM KaccauMOHHas WHCTaHUUS Mpu3HaeT OBOCHOBaHHbIM BbIBOA anenfsuuMoHHOrO cyaa o
TOM, YTO OTBETYMK Obnadan paspelleHNeM Ha pasMeLleHVne MHAPOPMAaLMOHHBLIX COOBLLEHUI, B3ATbIX C
"IleHTbl HOBOCTEN" caTa www.rbc.ru B razete "BegomocTn”, XOTa B CUMy MNPAMOro ykasaHus 3akoHa
Takoro paspeLueHns Ha nybnukaumio MHpOPMaLNOHHBIX COODLLEHNI n He TpeboBanochk.

Mpn Takmx obcToaTenbcTBax kKaccaumoHHas >xarnoba 3A0 "PocbusHeckoHcanTuHI" B 4actu
npyHATUA cyaebHoro akta o6 yooBrneTBOpeHun TpeboBaHU NCKOBbLIX TPeOOBaHUIM OTKIOHSETCA.
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PykoBoacTtByscb cT. cT. 284 - 289 AINK P®, cyn BblHec pelweHue [loctaHoBrneHue cyaa
anennsaumMoHHON MHCTaHumMM oT 25 agekabpsi 2006 r. oTMeHuTb. PelleHne xe oT 9 oktabps 2006 r.
ApObuTpaxHoro cyga r. MockBbl MO geny ocTaButb B curne <51>,

<51> lNocTtaHoBneHue PenepanbHOro apbutpaxHoro cyna MockoBckoro okpyra ot 6 anpensa 2007
r. N KIr'-A40/2130-07.

Mpunmep.

HaHHbin cnop nmen mecto 25 nons 2006 r. ®egepanbHbii apOMTPaxHbI Cyd YpanbCKoro okpyra
paccmoTpen B cygebHOM 3acefaHuWyM KacCauMOHHYH Karoby OTKpbITOrO akumoHepHoro obuiecTsa
"MapaTtenbcko-nonurpadguyeckmn komnnekc "HKOxHbin Ypan" (ganee - OAO "UINK "KOxHbii Ypan") Ha
pelleHve cyda nepBoW MHCTaHuuMu oT 24 Hosiopa 2005 r. u lNMocTaHoBneHne cyga anennsiuMoHHON
nHcTaHumm ot 13 mapta 2006 r. ApbutpaxHoro cyga OpeHbyprckon obnactu.

MpepctaBuTenun nuu, y4acTBYHOLIMX B Aene, Hagnexawum obpa3om M3BELLEHHbIX O BPEMEHU U
MeCTe pacCMOTPEHNS KacCaLMOHHOM »xanobbl, B cyaebHoe 3acefaHue He SBUIUCh.

MspatenbcTBo MoOCKOBCKOTO YyHMBepcuteTa obpatunoce B ApOutpaHbii cyg OpeHOyprckon
obrnactm ¢ wuckom Kk [ocygapcTBeHHOMY ydpexaeHuto KynbTypbl "OpeHOyprckoe nutepaTtypHoe
areHTcTBO" (manee - YK "OpeHbyprckoe nutepatypHoe areHTcTBo"), OAO "UIMK "KOxHbin Ypan" o
B3bICKaHUM C Kaxgoro no 325 Teic. pyb., COCTaBNALWMX KOMMEHCALMIO 3a HapyLleHne aBTOPCKUX Npas
Ha ocHoBaHuKM 3akoHa Poccunckon ®egepaunn "O6 aBTOPCKOM MpaBe N CMEXHbIX npaBax”.

PelweHnnem cyga nepeon uHCTaHumm oT 24 HosA6pst 2005 r. ¢ 'YK "OpeHbyprckoe nutepatypHoe
areHtcTB0" 1 OAO "UIMK "KxxHbin Ypan" B3bickaHo B Buae kKomneHcaumm no 100 Teic. pyb. ¢ Kaxgoro B
nonb3dy wusgatenbcrBa MockoBckoro yHuBepcuTeTa. B octanbHoOl 4Yactu ucka oTtkaszaHo. C YK
"OpeHOyprckoe nutepatypHoe areHTcTBO" M OAO "WUIMK "KOxHeim Ypan" B goxon depepanbHoro
GrogpkeTa B3bickaH WwTpad B pasmepe 10 Thic. pyb. ¢ kaxgoro.

lMocTaHoBNEHWeM cyaa anennsaumoHHON MHCTaHumm oT 3 mapTa 2006 r. pelleHne ocTaBneHo 6e3
N3MEHEHNSI.

OAO "UINK "HOxHbIA Ypan" B KacCauMOHHOW >xanobe npocuUT peLleHne W MOoCTaHOBMNEHne
OTMEHWTb, CCbINasCb Ha HapyweHue cygamu cT. 4 3akoHa PP "O6 aBTOpPCKOM MpaBe U CMEXHbIX
npaBax”, HeCOOTBETCTBME BbIBOAOB Cy[oB dakTnyeckum obcrtostensctBam gena. [lo MHeHuo
3aaBuTens, cygamu He yuteHo, yto OAO "UMNK "tOxHbIM Ypan" He MOXeT HeCTM OTBETCTBEHHOCTb 3a
HedoOpOCOBECTHOCTL 3aka3umka (us3gartens) nepeg TpeTbMMW nuuaMy. 3akOHHOCTb 06XKanyembix
CcynebHbIX akTOB MPOBEpPEHa CyA0M KacCaLMOHHON UHCTaHLUMKN B NOpPSAKe, NPegyCMOTPEHHOM CT. CT. 274,
284, 286 AlK Po.

Kak cnepyet un3 martepuanoB gena, 30 gekabpsa 2002 r. mexagy msgatenscTBoM MOCKOBCKOro
yHuBepcuteTa u rpaxgaHamm A.A. Ynbunesbim, P.LLU. AxmetoBbiM, O.B. [laepunosbiv, T.W.
"epacumeHko, B.I. MeTpuwiesbim, E.A. CemeHoBbIM 3akntoveH usgatensckuii gorosop N 87 o nepenade
npaB Ha MCMONb30BaHWE MPOW3BELAEHUSA, COMMACHO KOTOPOMY aBTOpbl - hmanyeckne nuua nepegaroT
n3gartenbCTBy CPOKOM Ha NATb fIeT UCKIYMTENbHbIE MpaBa Ha Bocrnpou3BeneHune (onybnukoBaHue,
usgaHve), nepemsgaHue u pacrnpocTpaHeHue mnbbiM CMOcOGOM CBOEro MnpousBeneHus - yvebHuka
"l"eorpadusa OpeHbyprckon obnactu gns ydawmxcs 8 - 9 knaccos".

lMyHkTamu 5, 7 pgoroBopa CTOPOHbI MpeayCcMOTpernuv, YTO Kaxabld 3K3eMMAsp KHUMM JOSKeH
copgepxaTb 3HaK OXpaHbl aBTOPCKMX MpaB m3gaTenscTBa MOCKOBCKOro yHuBepcuteTa. M3gatenscrBo
BMpaBe u3gaBaTb U nepeus3gaBaTe NpousBedeHust 6e3 OrpaHMyYeHnst KoNu4ecTBa MepensgaHui u
pasmMepa Tupaxen.

'YK "OpeHbyprckoe nutepatypHoe areHTcTBo" 1 OAO "UIMK "KOxHbin Ypan" 21 ausaps 2003 r.
3aknoyeH goroBop 06 okasaHuu nonurpaduydeckux ycnyr, no ycnosusam kotoporo OAO "UIMK "KOxHbIn
Ypan" BbINONHAET nonurpadudeckMe ycrnyrm no nevyatu KHWXKHO-XYPHanbHOW M ApYyron nevyaTHowu
NPOAYKLMN COrnacHo Tematuyeckomy nraHy. OTBETCTBEHHOCTb 3a COOMIOAEHNE aBTOPCKUX MpaB HeceT
'YK "OpeHbyprckoe nutepaTtypHoe areHTcTBo" (M. 2.2 gorosopa).

N3patensctBo MockoBckoro yHuBepcuteta 21 wuoHs 2003 r. 3akmwouuno ¢ obuiectBom C
OrpaHUYeHHoOn OTBeTCTBEeHHOCThI "®upma "donmaHT" (ganee - OO0 "dupma "donmant") gorosop N
11/a, B cootBeTcTBUM C KOTOpbIM OO0 "dupma "dPonmaHT" o0bs3anacb OpraHM3oBaTb M3rOTOBIIEHME
yKa3aHHoOro y4yebHuka Tupaxom 13 Tbic. ak3emnnspoB. [MyHktamu 4, 5 poroBopa CTOPOHbI Takke
YCTaHOBWMMW, YTO Ha TUTYNIBHOM JIUCTE KaXKOOM KHUMM JOSkeH OblTb 3HaK OXpaHbl aBTOPCKUX MpaB
nsgartensctBa MockoBcKkoro yHuBepcuTeTa. [leyaTb MOCneaylOWUX TUPaXeW OCyLecTBRsieTcd Mo
OOMOSTHUTEITBHOMY OrOBOpPY.

Bo ncnonnenne gorosopa ot 21 mioHa 2003 N 11/a OO0 "dupma "donmant" 20 asrycta 2003 r.
saknmounno ¢ YK "OpeHOyprckoe nuTepaTypHOe areHTCTBO" AOroBOp MPOCTOr0 TOBapuLECTBa, B
COOTBETCTBMU C KOTOPbIM CTOPOHbI 004A3yl0TCA 00beAuHWTb CBOM BKNadbl ONS M3OaHWUS  KHUTK
"leorpacmsa OpeHbyprckon obnactun onsa yyawmxcs 8 - 9 knaccos” B konuyectse 13 ThIC. 3K3EMMNNAPOB.
Bknagom 'YK "OpeHbyprckoe nutepatypHoe areHTcTBO" siBnsetca onnata ycnyr OAO "UMK "KOxHbin
Ypan" (n. 1.2.1 gorosopa).
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Kpome Toro, mexay nagatensctBoMm MOCKOBCKOrO yHMBepcuTeTa 1 rpaxkgaHamum P L. AXxmeToBbIM,
O.B. MaepunosbiMm, U.B. JIOXKMHBbIM 3akntoveH magaTtenbckui goroBop ot 21 Hosiops 2002 r. N 73 o
nepegadve npaB Ha WUCMONb30BaHME MPOM3BELEHUSA, COrMACHO KOTOPOMY aBTopbl - hmauveckne nuua
nepefalT M3gaTenbCTBY CPOKOM Ha NSATb  fIET  UCKIIOYMTENbHbIE MNpaBa Ha NPOv3BEL4EHUE
(onyGrnivkoBaHue, U3gaHne), nepensganve u pacnpoctpaHeHme nbbiM cnocoboM CBOMX NPOU3BEAEHUIA:
"YuebHble maTepuanel no reorpacdun OpeHbyprckon obnactu ans ydawwmxca 8 - 9 knaccos”, "Pabouas
TeTpagb no reorpacpmm OpeHbyprckon obnactv ang yvawmxcs 8 - 9 knaccos". Kaxabin aK3eMnisip KHUMM
OOIMKEH codepxaTb 3HaK OXxpaHbl aBTOPCKMX nNpaB u3gatenbctBa MOCKOBCKOrO yHMBepcuTeTa.
M3pgaTenbCTBO BMpaBe u3gaBaTb W NepeusgaBaTb NpousBedeHus 0e3 orpaHuMYeHus KomuvyecTBa
nepeunsgaHuin n pasmepa Tupaxen (n. n. 5, 7 gorosopa). Ha nepeuuncneHHsle n3ganus gorosop ¢ OO0
"®unpma "PonmnaHT" He 3akntovancs.

Mucemom ot 10 mona 2003 r. N 01-05/166 B agpec OAO "UIMK "KOxHbin Ypan" YK
"OpeHOyprckoe nuTepaTypHOE areHTCTBO" 3akasano oTrneyataTtb, B YacTHOCTM, ydebOHuk "leorpadus
OpeHbyprckon obnactm gns yvawmxcsa 8 - 9 knaccos" B konuyectse 15 Tbic. aK3eMnnsipoB, pabo4yto
TeTpaab - 15 ThiC. 9K3eMNsIPOB.

OAOQ "UMNK "KOxHbIM Ypan", B CBOK ovepedb, OTnevatano yKasaHHbIN 3aKa3, N3rotoBnB y4eOHUKM
"l'eorpadusa OpeHbyprckorn obnactm ans yyawmxcs 8 - 9 knaccos”, "Y4yebHble maTepuanbl no reorpacum
OpeHbyprckon obnactmn gna ydawmxcs 8 - 9 knaccos", "Paboyvas TeTpagb no reorpacpmm OpeHbyprckon
obnactu gng ydawmxes 8 - 9 knaccos" TMpaXKom Mo 15 TbIC. 9K3EMMNNAPOB KaXKObIN.

Ccbinascb Ha To, YTO OTBETYMKAMU HE3AKOHHO ObINM M3roTOBMEHBI 2 ThIC. 3K3EMMMSIPOB y4eOHuKa
"leorpadusa OpeHOyprckon obnactu ans ydawmxca 8 - 9 knaccos”, a Takke no 15 Tbic. 3k3eMnNspoB
y4ebHuKoB "YuebHble maTtepuansl no reorpadum OpeHbyprckon obnacty gns yyawmxcs 8 - 9 knaccos",
"Paboyas Tetpagb no reorpacdum OpeHbyprckon obnactu ansa ydawuxca 8 - 9 knaccos", KoTopble, No
MHEHMI0 n3gaTtenscTBa MOCKOBCKOIO YHMBEPCUTETA, SABMAKOTCA KOHTPadaKTHbIMU, 1 YKasaB Ha Hanuiue
B y4ebHuke "Teorpacms OpeHbyprckon obnactm gnsa yyawmxcs 8 - 9 knaccos" otmeTku "KonvpawT
"OpnuTt-A", ncrey obpatuncs B apbutpaxHbI Cyf C HACTOALLUM NCKOM.

YpoenetBopsas uckoBble TpeboBaHus B 4actu B3bickaHus ¢ 'YK "OpeHOyprckoe nutepartypHoe
areHtcTBO" 1 OAO "UMNK "KOxHbin Ypan" no 100 Tbic. pyb. C kagoro, cyabl NEPBOM M anennsaunoHHON
WHCTaHUUA MCXOQUNN M3 TOro, YTO OTBETYMKaMM ObiNu HapyLleHbl UCKIMHOYMTENbHbIE NMpaBa UcTua Ha
BOCMpou3BedeHe HasBaHHbIX y4ebHukoB. Cygbl, cocriaBwmuck Ha cT. 49 3akoHa PP "O6 aBTOpcKOM
npaBe 1 CMEXHbIX NpaBax”, onpegenunu komneHcaumio B pasamepe 100 Thic. py6. ¢ kaxgoro oTBeTYMKA.

B cootBetctBMM C n. 2 cT. 30 3akoHa PP "O6 aBTOPCKOM M CMEXHbIX NpaBax" aBTOPCKUA LOroBop
O nepefjaye WCKIKYUTENBbHBLIX MNpaB paspellaeT WCMOMb30BaHWE MNPOU3BEAEHUS OnpedeneHHbIM
CrnocoboM 1 B yCTAHOBMNEHHbLIX AOrOBOPOM Mpefenax TOoNbKo Nvuy, KOTOPOMY 3TV MpaBa NepefarTcs, U
AaeT Takomy nuuy NpaBo 3anpeLlaTtb Nogo6HOe MCNoNb3oBaHUE NPON3BeaeHNs Opyrum nmuam. [yHKTom
2 cT. 16 HasBaHHOro 3akoHa ornpegerneHo, YTO UCKMYUTENbHbIE MpaBa aBTopa Ha MCMONb3oBaHWe
Npou3BeaeHNs1 03HaYaoT NPAaBO OCYLLLECTBIATD UM paspeLlaTb creaywme eNcTBUS: BOCNIPOM3BOANTD
npou3eBegeHne (NpaBo Ha BOCMPOM3BEOEHME); PACNpPOCTPaHATb IK3EMMNsipbl Npou3BeneHust nobbiM
crnocobom: Npogasath, CAaBaTth B NpokaT (MPaBoO Ha pacnpoCTpaHeHWe) 1 T.4.

Mop HapyLLeHnem aBTOPCKOro npasa NOHMMAETCH HE3aKOHHOE MCNONb30BaHUE NMPON3BEAEHNIN UK
OOBEKTOB CMEXHbIX MpaB Nnbo MHOEe HapylleHWe NpegyCMOTPEHHbIX HAcToAWUM 3aKOHOM aBTOPCKOro
npaBa WM CMEXHbIX MNpaB, 4YTO BreyeT 3a COOOW rpaxdaHCKO-MPAaBOBYD OTBETCTBEHHOCTb B
COOTBETCTBMM C 3akoHodaTenbcTBOM Poccuickon Pepepaumun. dusnyeckoe mnm pUaNHECKOE NULO,
KOTOpoe He BbINOMHseT TpeboBaHui HacToswero 3akoHa, SBMASIeTCA HapylMTenem aBTOPCKUX U
CMeXHbIx npae. (n. 1 cT. 48 ykasaHHoro 3akoHa).

Mockonbky YK "OpeHOyprckoe nutepatypHOe areHTCTBO" Hapyllano MWCKIuYMTENbHbIE MpaBa
nsgartensctBa MOCKOBCKOro yHMBEpPCMTETa Ha BOCMPOU3BEAEHME MEPEYUCTIEHHbIX Y4eOHUKOB, Cyabl
nepeon 1 anennsuMoHHOW WMHCTaHUMA, NpaBoMepHO npumeHuB cT. 49 3akoHa PP "O6 aBTOpckOM U
CMEXHbIX npaBax"”, B3blCKkanu ¢ Hero komneHcaumo B paamepe 100 Teic. pyb.

BmecTte ¢ Tem BbiBoa cyaos o HapyweHu OAO "UIMNK "KOxHbi Ypan" nonoxennii 3akoHa PO "O6
aBTOPCKOM M CMEXHbIX nNpaBax" sBNAETCA HegoCTaTOYHO OOOCHOBAaHHbBIM, MOCKOMbKY CyAaMu He
yKa3aHo, B YEM KOHKPETHO BbIpa3uiioCb HapyLleHMe yKka3aHHbIM NMLOM 3aKOHOA4aTeNnbCTBa, KpoMe TOro,
cynamum He yctaHosrneHa BuHa OAO "UIMNK "KOxxHbin Ypan" B Npy4nMHEHUN Bpeda UCTLY.

Cynamum He y4TeHo, 4YTo B cooTBeTCTBUM C 3akoHOoM P® "O6 aBTOpCcKOM npaBe 1 CMeXHbIX npaBax”
Tunorpacus (B gaHHom cniydae OAO "UINK "tOxHbIN Ypan") He MOXeT ABMATbCA OTBETYMKOM, MOCKOMbKY
OCYLLECTBMSET TOMbKO TEXHWYECKOe COOENCTBME B U3OaHWU KHUTWM, €Cl He MNPEBLICUT 3akas3aHHbIN
TMPax NPon3BeaeHS.

Mpn Takux obcTosaTenscTBax obxanyemble cyaebHble akTbl B 4YacTy MPUBIIEYEHUA K
otBeTcTBeHHOCTN OAQ "UIK "HOxHbIM Ypan" Hemnb3si NpM3HaTh OCTaTOYHO 0OOCHOBaHHbLIMU, B CBSA3N C
YeM B yKa3aHHOWM 4YacTu OHW nogsiexaTt OTMeHe, AENO - HanpaBAEeHUI0 Ha HOBOE PaCcCMOTPEHME.

[Mpn HOBOM pacCMOTpPEeHUN cyay HaONEXUT YyCTPaHUTb OTMEYEHHble He4OCTaTKu, YCTaHOBUTb BCE
CyLleCTBEHHblE Afs MPaBUMIBHOTO  paspelleHust cnopa obcToAaTenbCcTBa, MWccnegosBatb  BCe
npegcraBneHHble AoKa3aTenbCTBa U paspeLlmTb CNop B COOTBETCTBUM C TpeOOBaHNSAMM 3aKOHa.
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PykoBoacTtByscb CT. cT. 286, 287, 288, 289 AlK P®, cyn noctaHoBWN: pelleHue cyaa nepBow
MHCTaHUMM oT 24 Hosi6psa 2005 r. 1 NocTaHoBNeHME cyaa anesnnsaumoHHON MHCTaHumm oT 13 mapTta 2006
r. ApbutpaxHoro cyaa OpeHbyprckon obnact oTMeHuTb B 4acTu B3bickaHua ¢ OAO "UsgaTtenbcko-
nonurpacpudeckun komnnekc "HKOxHbii Ypan" komneHcaumm 100 Teic. py6. B nomnb3y u3gatenbcrBa
MockoBckoro yHmBepcuTeTa r. Mocksbl.

Hdeno B aTOM YacTu nepefartb Ha HOBOE PAcCMOTPEHME B MEPBYHD MHCTAHUMIO TOrO Xe cyda, B
OCTanbHOW YacTu peLleHne cyaa NepBOn MHCTaAHLUN U MOCTAHOBMIEHNE Cyaa anennsLuMOHHON MHCTaHLMK
oCTaBUTb 0e3 M3MeHeHnsa <52>.

<52> lNoctaHoBneHne PegepanbHOro apbuTpaxHoro cyaa Yparnbckoro okpyra ot 25 uons 2006 r.
N ©09-4689/06-C5.

§ 2. Cpok aBTOpckoro npasa. HacnegHuku. MNopsigok odopmneHms
HacnegcTBa Ha MMYLLECTBEHHbIE aBTOPCKUE NMpaBa

Cratba 1230 K P® yctaHaBnuBaeT CpoK OENCTBUSA WUCKITHUUTENBbHBLIX NpaB. B yacTHocTh, oHa
3aKkpenuna crneayLme NonoXeHns:

1) ucknouuTenbHble MpaBa Ha pes3ynbTaTbl UHTENNEKTyanbHOM OeATENbHOCTM U Ha cpeactea
WHOVMBMOyanu3aumMn LENCTBYIOT B TeYeHWe Cpoka, OnpederneHHoro 4vacteto 4etBepton [K PO,
UckntodeHuns Takke yCTaHaBMMBaKTCA MPaXKgaHCKMM 3aKOHOAATENbCTBOM;

2) NpOOAOMKWUTENBHOCTb  CPOKa  AEWCTBUMS  WCKITOYUTENBHOrO nNpaBa Ha  pesynbrart
WHTENNEeKTyanbHOW OEeATENbHOCTM WM Ha CPeAcCTBO MHAMBMOyanu3aumu, NOpSAoK UCHUCIEHUSA 3TOro
CpoKa, OCHOBaHUS W MOPSAOK €ro nNpoaJyieHus, a Takke OCHOBaHWSA U MNOPSOoK NpekpalleHus
NCKMIOYUTENBHOIO NpaBa 4O UCTEYEHMS CpoKa pernameHTupytoTca Hopmamm K PO,

CooTBETCTBEHHO AaHHbIM nonoxeHussm cT. 1281 K PO 3akpennsdeTr Ccpok OencTBus
NCKIHOUNTESNBHOMO NpaBa Ha Npou3BefeHne B 3aBUCMMOCTU OT TOrO, KEM OHO BbIfIo cO34aHO, a UMEHHO:

1) uckmouuTenbHOEe MNpaBO Ha MNpoM3BeOeHWe AEWCTBYET B TEYEHME BCEN >XU3HWM aBTopa W
ceMuaecaTu net, cuntas ¢ 1 sHBapd roga, criegyroLLero 3a roqom cMepTu aBtopa. Ecnm npousseneHve
CO34aHO B COABTOPCTBE, TO MCKIHOYMTENBHOE NPAaBO Ha HEro AeNCTBYET B TEYEHUE BCEW XN3HU aBTopa,
nepexunBLIEro Opyrmx COaBTOPOB, U CEMUOECATM NET, cunTad ¢ 1 sHBaps roga, criegyloLlero 3a rogom
€ro cMepTu;

2) Ha npou3BedeHue, OOHapoOOBaHHOE AHOHUMHO WU Mo MCEBOOHVMMOM, CPOK OEWCTBUS
WCKIMIOYNTENBHOIO MpaBa MCTEKaeT yepe3 CeMbAecAaT Nnet, cumTtas ¢ 1 AHBapa roga, criegylowero 3a
rogoM ero npaBoOMepHOro obHapogoBaHus. Ecnn B TeveHue yka3aHHOro CpoKa aBTOp Mpou3BeneHus,
00OHapogoOBaHHOIO aHOHMMHO UNW MOA4 NMCEBOOHMMOM, PacKPOET CBOK JIMYHOCTb MM €ro NIMYHOCTb He
OyaeT ganee OCTaBnsATb COMHEHUI, UCKIIOYMTENBHOE NpaBo byaeT 0eNcTBOBaTh B TEYEHME BCEW KU3HM
aBToOpa M CEMUAECATU NET, cunTas ¢ 1 sHBaps roga, cnegyroLLero 3a rogoMm CMepTu aBTopa;

3) ncknounTenNbLHOE NPaBo Ha NpounsBeaeHne, 0bHapogOBaHHOE NMOCe CMEPTU aBTopa, AENCTBYET
B Te4yeHue cemmgecaTn neT nocrne obHapoaooBaHWs MNpou3BedeHus, cumTad ¢ 1 saHBaps roga,
cnegytowlero 3a rogoMm ero obHapogoBanusi. OgHako 34echb 3akoHoAaTenb 3akpennser ycriosue, B
COOTBETCTBMM C KOTOPbIM MNpou3BeAeHne OOMKHO OblTb OOHapoooBaHO B TeYeHME CeEMUOECATU NeT
rocrie CMepTu aBTopa;

4) ecnu aBTOp Npon3BeaeHMs Bbin penpeccnpoBaH M NOCMEPTHO peabunmMTnpoBaH, CPOK OEeNCTBUSA
NCKIIOUUTENBHOIO MpaBa CYMTaeTCs MPOANEHHbIM, U CEMbAECAT JfeT ucumcnawTtea ¢ 1 sHBaps roga,
crnegyoLLero 3a roqoMm peabunutauumn asTopa Nnpon3BeaeHns;

5) ecnn aBTOp paboTtan BoO Bpemsi Benvkon OTe4eCcTBEHHOW BOVHbI UMW y4acTBOBaN B HEW, CPOK
OEeNCTBUS UCKMIOUMTENBLHOrO npaBa, YCTAHOBIIEHHbIN HACTOSLLEN CTaTben, yBENnuUMBaeTCa Ha 4eTbipe
roga.

paxkgaHcKkoe 3akoHOO4aTeNbCTBO COAEPXWUT HOPMbI, PETYVMPYHOLLME HacrnedoBaHue OTAENbHbIX
BMOOB WMMYyLLECTBa, KOTOpble 3akpernseHbl kak B 4actu Tpetben K PO, Tak u B 4actum 4yeTBepTom
OTHOCUTESNbHO HacneagoBaHMs UCKITHOUNTENbHBIX NPaB.

HacrnemoBaHve npaB aBTOPOB pe3ynbTaToOB WHTEMMEKTyanbHOW AeaTenbHocTM obnagaet
onpegeneHHon crneunmdukon, CBSI3AaHHOW C XxapakTepoM Hacregyembix 00bekTtoB. OB6bIMHO OHO
OCYLLECTBMSETCA POACTBEHHMKAMU yMEpLUEro, XOTS B psge CryyaeB aBTOpbl MOryT 3aBelwjaTb CBOM
Npou3BeEAEHNS rpaXkaaHaMm, He COCTOALWLMM C HUMW B POACTBE, UMK AaXe HpUaNYECKAM NMLaM.

Mepen rocynapcTBOM Npy 3TOM CTOSIT ABE 3a4a4M:

1) 3aWwWuTNTL MHTEpecbl HACNeOHWKOB, NMPEAOCTaBMB UM BO3MOXHOCTb MOMy4aTb AOXOAbl OT
NCMOMb30BaHMSA NPOU3BEAEHNI YMEpLLEro aBTopa;

2) y4eCcTb WHTEpecbl MOTpebuTenen TakmMx TBOPYECKUX pe3ynbTaToB (MO CylecTBy, BCEro
obuwiecTBa), 3aknyawwuecs B BO3MOXHO 6Oonee LWMPOKOM U CBOGOOHOM  UCMOMb30BaHMM
npoun3seaeHun.

[MpaBo aBTOpa MPOM3BEAEHMS HayKu, NUTepaTypbl UM UCKYCCTBaA COCTOUT M3 KOMMIEKCa JINYHbIX
HEVMMYLLECTBEHHbBIX Y MMYLLECTBEHHbIX NpaB. K nnMyHbIM HEMMYLLLECTBEHHbIM NMpaBamM aBTOpa OTHOCSTCS
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npaBoO aBTOPCTBA, NPaBO Ha UMS, MPaBO Ha 3awWuTy penyTaummM aBTopa M NpaBo Ha ObHapogoBaHue
npoussenenHns B nobor opme, BKIHOYas NpaBo Ha OT3bIB (CT. CT. 1265 - 1269 K P®).

Mog wvMyLLeCTBEHHBIMW MpaBamMy aBToOpa MOHUMAKTCA €ro  MWCKIK4YMTENbHbIE MpaBa Ha
NCMomnb3oBaHe MpousBedeHns B nobon dopme u nobbiM cnocobom - npaBa Ha BOCMPOU3BEAEHME
npousBefeHns, ero pacnpocTpaHeHne, UMNopT, NyOnuYHbIA Nokas, nepegady B acup, nepepaboTKy 1
apyrue (ct. 1270 TK P®).

JInYHbIE HEMMYLLIECTBEHHbIE MpaBa aBTOPa TECHO CBSA3aHbl C €ro JIMYHOCTBIO U, KaK MpaBuIio, He
cnocobHbl MO camon CBOEW Npupoae nepexoanTsb kK Apyrum nuuam (n. 1 ct. 150 TK P®). B cTtatbe 1265
K P® nogyepkmMBaeTcs, YTO NUYHbIE HEUMYLLLECTBEHHbIE MpaBa MpUHaAnexaTt aBTopy HEe3aBMCMMO OT
€ro VMIMYLLECTBEHHBIX MpPaB W COXPAHAKTCA 3a HMM B Cfyvae YCTYMNKA WUCKIIOYUTENbHBIX MpaB Ha
NCNonb3oBaHNe MNpou3BeAeHns. ATa O0CODEHHOCTb Takke Halwna oTpaxeHue B 4. 3 cT. 1112 TK PO,
KOTopasi MpsAMO yCTaHaBNMBAET, YTO JIMYHbIE HEMMYLLECTBEHHbIE MpaBa W ApyrMe HemaTepuasrbHble
Gnara He BXOOST B COCTaB HacneacTsa.

Bmecte ¢ Tem B n. 1 cT. 150 K P® yTouHsAeTcs, 4To "B Criyyasix U B Nopsiake, NpegyCMOTPEHHbIX
3aKOHOM, JMYHbIE HEWMYLLECTBEHHbIE MpaBa W Opyrue HemartepuarnbHole 6nara, npuHaanexaslive
ymMepLleMy, MOMyT OCYLUECTBATBCA W 3aWwuliaTbCsa APYrMMM NMuamMu, B TOM 4YuUCrie HacnegHukamm
npaBoobnagatens”. 3To0 nonoxeHne GaKTNYECKN COOEPXKUT oOrpaHudeHne obuwero npasunia o
HeOTYY)KAAaeMOCTM N HenepeaaBaeMoCTh NINYHbIX HEMMYLLIECTBEHHbIX NPaB U, crieqoBaTensHo, Tpebyer,
YTOObI Cry4Yam 1 NopsiAOK TAKOro MX OCYLLECTBNEHUS ObINn yperynnpoBaHbl 3aKOHOM.

Takum obpas3om, MO HacNeAcTBYy He MNepexogaT Takue NMYHble HEUMYLLECTBEHHblE MpaBa, Kak
npaBoO aBTOPCTBA, NPaBO Ha MMs M NPaBO Ha 3awWuTy penyTaumu astopa. OgHAKO HacnedHVKM BnpaBse
OCYLLECTBMNATb 3alUMTy 3TMX MpaB, MNpUYEM [aHHble MNPaBOMOYUSA HACMEQHUKOB CPOKOM He
orpaHuymsatotca (M. 1 c1. 1267 MK PO).

B cootBetctBMM € n. 2 cT. 1267 K P® aBtop BrnpaBe B nopsigke, NpeayCcMOTPEHHOM Ans
HasHa4yeHns ucnonHuTensa 3aeewadus (cT. 1134 K P®), ykasaTb nvuo, Ha KOTOpOe OH Bo3naraeT
OXpaHy aBTOPCTBA, UMEHM aBTOpPa M HEMPUKOCHOBEHHOCTM npou3Benenns (abs. 2 n. 1 ct. 1266 K PP)
nocne ceoew cmepTu. [JaHHbIE MOSTHOMOYMS OCYLLIECTBAATCSA YKa3aHHbIM JIMLOM MOXM3HEHHO. 30ech Xe
3aKoHodaTenb npefycMoTpen W criyvyan, korga OTCYTCTBYIOT NoAoOHbIE yka3aHus WAM HasHavyeHHoe
aBTOPOM MU0 OTKAa3anocb OT MX MCMOSIHEHMS. B Takon cuTyaumm oxpaHa aBTOpPCTBa, MMEHW aBTopa U
HENPUKOCHOBEHHOCTU NPOW3BEAEHUSA OCYLLECTBIIAETCS HAacnegHUKaMn aBTopa, Ux NpaBoNpeeMHUKamMmn 1
OPYTMMW  3aUHTEPECOBaHHLIMU NMuamu. [JaHHOe npaBuio pacnpoCcTpaHAeTCcss M Ha crydau, Korga
Ha3Ha4YeHHoe NULO ymepro.

HacrnegHvkam 4acTo nNpUMXOAWTCA  pewaTtb BOMPOCbI, CBSI3aHHbIE C  MCMOJIb30BaHMEM
npou3BeaeHni, KoTopble He ObiNn 0bHapogoBaHbl MPY XU3HU aBTopa. B crioxuBliencss cutyaumm oHu
OOIMKHbI MPUHUMATL peLleHre O AanbHenen cyabbe NponsBeaeHns: He NPOCTO 3almLaTb HEKUe npaea
OT HapyweHuss OpyrMMu JMuamu, a CamoCTOATENIbHO OCYLWeCTBNATb 3TM MpaBa. AHanormyHo
CKragblBaeTcsd cutyaumsi U npy HeOOXOAMMOCTN BHECEHUSI TEX UMW MHbIX U3MEHEHUWN B MPOU3BEAEHME
ymepuiero astopa. Oba aTu criyyast HanpsIMyo CBA3aHbl C BO3MOXHOCTbLIO AarnbHENLLEr0 UCMONb30BaHUS
COOTBETCTBYIOLLENO MPOM3BEAEHMS W BMECTe C TeM 3aTparMBalT WMYLLECTBEHHbIE WHTEPECHI
HacrneHvika, a Takke UHTepechl obLecTsa B LLEMNOM.

MyHkt 3 cT1. 1268 TK P® ycTraHaBnuvBaeT, 4YTO npou3BegeHne, He O0OHapOO0BaHHOE MPU >KU3HU
aBTopa, MOXeT ObITb 06Hapo4oOBaHO MOCHEe ero CMepT NULOM, 0ONaaaroLLUM NCKITHYUTENBHLIM NPaBoM
Ha npousBeaeHne, ecnu obHapogoBaHWE He MPOTMBOPEYUT BOJEe aBTopa NPOU3BEnEHUs, ONpeaereHHO
BbIpa)X€HHOW UM B MUCbMEHHON hopme (B 3aBeLLaHuv, NMCbMax, AHEBHMKaxX 1 T.n.). CnegosaTtensHo,
MOCKOJTbKY K HacnegHKam nepexoasaT UCKIoYnTenbHble npaBa astopa (n. 1 cr. 1283 K P®), To n npaso
Ha obHapogoBaHMe OOIMKHO K HUM nepexoanTtb. Kpome Toro, 3akoHogaTenb ocobo oroBapuBaeT cry4van
rnepegadv Takoro npaesa no 3aeeLlaHunto. B 1o e Bpemsi HEOOXOAMMO peLnTb BOMPOC O TOM, MOXET Jn
HacnegHWK BHOCUTb M3MEHEHWS B CaMO MPOuU3BedeHMe NOCcre nepexona K HeMy UCKIMHYUTENbHbIX NpaB
nocne cmeptu aBtopa. B yactn yetBepton 'K PO gaHHbIN BONpoC pellaeTcs criegytowmnm obpasom: abs.
2 n.1ct. 1266 K PO ykasbiBaeT, 4TO Npu MCMONb30BaHWM MPOU3BEAEHMS MOCHEe CMEPTU aBTopa nNuuo,
obrnapgatollee WCKMIOYMTENBbHBIM MNPaBOM Ha MPOW3BEAEHME, BrpaBe paspelnTb BHECEHWe B
npov3BegeHne U3MEeHEHUN, COKpalleHWA WM AOMOSIHEHUA MpPU YCNOBMU, YTO 3TMM HE MCKaKaeTcs
3ambICen aBToOpa, He HapyllaeTCs LEeNOCTHOCTb BOCMPUATUS MPOWU3BEAEHMS M 3TO HE MPOTUBOPEYUT
BOSe aBTOpa, ONpeaerieHHO BbIPaXKEHHON UM B 3aBeLLaHun, NMMCbMax, AHEBHMKAX UMY MHON NMMCbMEHHOMN
dopwme.

XapaKkTepHOM 4epTOW WCKMIOYUTENbHBIX NpaB aBTopa SABMSETCA MX OoTvyxgaemocTb. B cBAsn ¢
3TMM MCKNIOYMTENbHbIE (MMYLLLECTBEHHbIE) MpaBa aBTopa MOryT nepexoguTb No Hacrnegctsy (n. 1 cT.
1283 TK P®). HacnegHukm aBTOopa npuobpeTaloT npaBo peliaTb BCE BOMPOCHI, CBA3aHHbIE C
AanbHerWwnM MCMoSib30BaHMEM MPOU3BEAEHVMN YMEpLUEro asTopa (onpedensitb Buabl M CNOCOObI
MCMNOMNb30BaHMs!, €ro YCIOBMS U CPOKM, 3aKmyaTb COOTBETCTBYIOLLME OOTOBOPLI), @ Takke nonyyatb 3a
3TO BO3HarpakgeHue.
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Mpn HacrnegoBaHMM MO 3aKOHYy aBTOPCKME MpaBa nepefawTca Mo obwum npasunam,
yCcTaHoBMeHHbIM M. 63 K P®, B yacTHOCTU B COOTBETCTBUM C ovepeHOCTbL. HacnegHukammn nepson
odepeau BbICTyNarT AeTW, Cynpyr U poaMTenu HacnegonaTens.

Ecnv HeT HacnegHWKOB NeEpPBOW oYepean, HacnegHWkaMmy BTOPOW O4Yepean Mo 3akoHy SBMASKTCA
MONMHOPOAHbIE N HEMONHOPOAHbIE OpaTba M CecTpbl HacrnegopaTens, ero gegylka n 6abylwka kak co
CTOPOHbI OTLA, TakK U CO CTOPOHbLI MaTepu.

Ecnv HeT HacnegHVKOB NepBOW 1 BTOPOW O4Yepeamn, HacrnegHukamm TPeTben ovepeam no 3aKoHy
ABNSATCA NOMHOPOAHbBIE N HEMOMHOPOAHbIE BpaThs M CECTPbLI poauTenen HacrnegonaTens (asav n Tetu
Hacnegogarens).

Ecnv HeT HacnegHUKOB NepBON, BTOPOM U TpeTbern odepeam (cT. cT. 1142 - 1144 TK P®), npaeo
HacnegoBaTb MO 3aKOHY MOMyYalT POACTBEHHUKM Hacneaoaatens TpeTben, YETBEPTOM M NATON CTEMNEHM
POACTBA, HE OTHOCSLLMECS K HAacne4HMKaM NpeaLlecTBYOLINX o4epeaen.

CTteneHb poAacTBa OMNpedenseTcss YMCIIOM POXAEHWUA, OTAENSWMX POACTBEHHMKOB OAHOrMO OT
Opyroro (poXxgeHne caMoro HacrnegogaTenst B 3T0 YACMO HE BXOAMT).

B vacTtHOCTW, kK mocnegyLmnm o4epeasamM HacneaoBaHMs OTHOCATCS:

1) poOCTBEHHMKM TpeTben CTeneHu poacTBa - Mpajedywkun u npababywku Hacnegogartens
(vyeTBepTasn ouepenb);

2) pPOACTBEHHUKM 4YETBEPTOM CTEMEHW POACTBA - AETUM POAHBLIX MIIEMSHHMKOB W MMAEMSIHHUL
Hacnegogartens, T.e. OBOKOPOAHbIE BHYKM WM BHYYKM, M poAHble OpaTbd U CECTpbl €ro Aefdylwek u
6abyLuek, T.e. 4BOOPOAHbIE AeAyLlwku 1 6abyLiku (naTas ovepenb);

3) pOACTBEHHUKM NATOM CTEMEHU poACTBa - AETW ABOPOLHbIX BHYKOB M BHyYeK HacrnegopaTens
(oBotopoaHble MPaBHYKM U MpaBHY4YKkWM), AETM €ro OBOKPOOHbIX OpaTbeB u cecTep, T.e. OBOKOPOAHLIE
NANEMSAHHUKL U NNEeMSAHHULbBI, U AeTU ero ABOIPOAHbLIX Aeayllek n 6abywek, T.e. ABOIOPOOHbIE ASAN U
TeTn (WwecTasa oyepenp);

4) ecnu HeET HacNedHVKOB MNPEALIECTBYOWNX o4epeaen, K HacnegoBaHMo B - KayecTse
HacrnegHVKoB CeAbMOM O4yepeau MO 3aKOHY Mpu3biBalOTCA MNAaCbiHKM, Nagyepuvubl, OTYUM U Madvexa
Hacnepopartens.

3akoHogaTenb Takke paccMaTpuMBaeT  Crnyyaw, Korda  HacrnegHuMK  ymMupaeT  paHblue
Hacnegopgatens. Crtatba 1146 K P& ycraHaBnuBaeT npaBwna HacregoBaHWss Mo npasy
npencraenexus. Mo 3akoHy Aonst HacrnegHWKa, ymepLuero 4o OTKpbITUSt HACNEeACTBa U O4HOBPEMEHHO
C HacregogaTenem, NepexoauT no npaey NpeaCcTaBNeHns K ero COOTBETCTBYIOLLMM MOTOMKaM M OENUTCA
MeXOy HUMW MOPOBHY:

1) nocne cmepTn HacrnedHVKOB MEPBOW OYepeny MpaBO HacnegoBaHUS MNepexoauT K BHyKam
HacnegoaaTens U UX NOTOMKawMm;

2) nocrne CMepTU HacrnegHWMKOB BTOPOM o4yepean - AEeTAM MOMHOPOAHBIX U HEMOJTHOPOOHbIX
OpaTtbeB u cecTep Hacnegoaartens (NemMsHHMKaM 1 NeMsiHHULaM Hacregogartens);

3) nmocrne cmepTM HacregHUKOB TPETben o4vepean - [OBOKPoAHbIM OpaTbsM M cecTpam
Hacnepgopartens.

Kpome TOro, aBTop MOXeT cocTaBuTb 3aBellaHue (rn. 62 K P®), no KoToOpoMy HacnegHWKOM
MOXeT ObITb Kak KTO-nMbO M3 HacrnegHUKOB MO 3aKOHY, Tak M Mobon Opyron rpaxgaHviH, ropugnyeckoe
nuuo vnu rocygapcteo. Npu aTom aBTOpckoe MpaBo MOXET ObiTh 3aBellaHo Kak KoMy-nnbo ogHoOMYy u3
HacnegHVKoB, Tak 1 ABYM (HECKOMNbKMM) HacnegHukam. Npuyem B nocriegHem criydae oHO MOXeT ObITb
3aBellaHo B LenoM (Torda OHO HacrnedyeTcsd B paBHbIX [ONSAX) unm € ykasaHuem pgonen. OgHako
YyCTaHOBMEHNE [ONieN HanpaBfeHoO TONbKO Ha pacnpefeneHne LEeHeXHbIX CPeacTB (4oxoJoB),
MOMyYeHHbIX HacregHUkaMmum B pe3ynbTaTe OCYLLECTBIIEHUST COOTBETCTBYIOLLENO MWCKIMIOYUTENbHOIO
npasa. CaMO WCKITHOUMTENBHOE aBTOPCKOE MpaBO, HECMOTPSl Ha Hanuyune B HEM MHOrOYMCHEHHbIX
pa3HooOpa3HbIX MNPaBOMOYUI, B TEOpUM paccMaTpuBaeTcd Kak Hegenumoe. B cBssuM c aTuM K
YCTaHOBMEHUIO JOfer B aBTOPCKOM npaBe npumeHum n. 2 cr. 1122 K P®. B Hem 3akoHogatenb
3aKpennseT, YTO ykasaHuWe B 3aBeLLaHnn Ha Yactu Hegenumon Bewwm (cT. 133 K P®), npegHasHavyeHHble
Ka)XOOMy U3 HacrnegHWKOB B HaType, He BriedeT 3a cobon HegencTBUTENbHOCTL 3aBellaHmns. Takas Belb
CYMTaeTCsa 3aBeLLaHHOM B JONSAX, COOTBETCTBYHOLLUMX CTOMMOCTU 3TUX Yacten. [lopsgok nonb3oBaHUs
HacnegHVkamMmyn 3TON He4ENMMON BeLLblo yCTaHaBNMBAETCA B COOTBETCTBUM C NPeAHa3Ha4YeHHbIMU M B
3aBelLlaHMM YacTaMU 3TOWN BELLIN.

M3 Bbieyka3aHHOrO CBOMCTBA aBTOPCKOrO MpaBa (HE4enuMMOCTHU) BbITEKaeT XapakTepHas
0COBEHHOCTb HacnenoBaHWst B obnacTtv aBTOPCKOro npasa, COCTOAWas B TOM, YTO HacrnegHuKM MoryT
OCYLLECTBMATbL aBTOPCKME npaBa Tonbko coobua. Jliobble 0encTBUA MO UCNONb30BaHUIO NepeLlewero
Mo HacneacTBy NPON3BEAEHMS BO3MOXHbI UCKITHYNTENBHO C OBLLEro cornacusi BCeX HacnegHUKOB.

HacnegHukn B uensx pelleHms 4aHHOro BONpoca MOTyT 3aKkMio4MTb CornalleHue, B KoTopom byget
npegycMOTPEH MOPSAOK OCYLLECTBINEHUS UMW aBTOPCKMX MpaB (Hanpumep, ocyllecTBreHne npas byaer
MOpyYeHO O4HOMY M3 HUX N BygeT pelleHo nepedaTb NpaBa B 4OBEpPUTENbHOE yrpaBrieHne KakoMy-To
TpeTbemy nuuy). Takoe cornaweHue Mo >KenaHW HacrnegHUKOB MOXeT OblTb 3aKkpenneHo B
cBuaeTenbCTBe O NpaBe Ha HacneacTBo NnMbo cocTaBneHo B hOpMe OTAENBHOrO OKYMEHTA.
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Ha npakTuke pacnpocTpaHeHbl Copbl MEXAY HacnegHWKaMmyM aBTOPCKMX MpaB, KOTOPbIE JOBOJTbHO
4YacTo MPensiTCTBYIOT LUMPOKOMY WCMONb30BaHNIO MPOM3BEAEHUA yMepLuux aBTopoB. B uenom psage
crnyvyaeB BO3HMKawowme npobnembl ObiBaldT  00ycnoBrneHbl  HEOOXOAMMOCTbHO ~ COBMECTHOMO
OCYLLIECTBMNEHMS HACNeAHVKaMn aBTOPCKMX MpaB. K coxaneHuo, MOMHOCTbI0 M3bexaTb MNoAoOHbIX
CuMTyaumi HeBO3MOXHO. B npuHuune Hacnepogatenb MOXET 3aBellaTb BCe MpaBa Ha Kakoe-nmbo
KOHKpeTHOe Mpou3BedeHne OOHOMY HacredHuKy, a Ha Apyroe (apyrve) npov3BeLeHUEe - BTOPOMY
HacnegHvky v T.4. Ho n B 3TOM criy4yae COBMECTHOE OCYLLLECTBIIEHME NPaB HacrnegHuKamMu Bce e Oyaet
HeobxoamMMo (HanpumMep, Npy n3gaHum cOOPHMKOB NPOU3BEAEHMI UK COBPaHNA COYUHEHWIA aBTOpa).

HaseaHHasi npobnema pelwaema. Hacnegopoatenb MOXET COBEPLUMTb 3aBellaHWe, COrfacHo
KOTOPOMY Ha OOHOro M3bpaHHOro MM HacrnegHvka Bosnarancs Obl 3aBelyaTenbHbIN 0TKa3 B NOMNb3y Nuu,
KOTOpble MpW OTCYTCTBMM 3aBellaHus sSBnsanucb Obl ero HacrnegHvWkamy no 3akoHy. B cooTBeTcTBuMM C
3aBeLlaTernbHbIM OTKa30M TakoW HacregHUK, CaMOCTOATENbHO OCYLLECTBISAS aBTOPCKME NpaBa, Mor Obl
Npou3BoAUTE MEepuoguYeckme nnaTexu oTkasonosnyyatensamM B BuAEe OMpederieHHOro MnpoueHTa oT
O0X0[0B, MOSyYEHHbIX OT UCMOMb30BaHNsA Npou3BeaeHun ymepLuero astopa (n. 2 ct. 1137 K P®). B To
Xe Bpems ¢ y4eToM 70-neTHero cpoka oxpaHbl aBTOPCKMX MpaB, HanMunst 06s3aTenbHbIX HACNEAHMKOB 1
WHOrO, BO MHOIMX Cly4asix Takoe peLLeHne Takke MOXET OKa3aTbCs HEMPUEMITIEMBIM.

Ecniv xe cnop mexay HacnegHukamun BO3HMKaET u3-3a onpegeneHns pasmepa 4oNen nnm nopsigka
OCYLLECTBIEHMS UMM aBTOPCKOrO MpaBa, To NoA0OHbIM BONpocC pewaeTcs B cyge (ab3. 2 n. 2 c1. 1122 TK
P®).

Ha npaktuke BO3HUWKaOT onpeferieHHble Npobnembl MpU YCTaHOBIIEHUWM OONN MEPEXMBLLENO
cynpyra B criydae HacnegoBaHWsi aBTOPCKOro npaBa. OTO OObACHSIETCA TeM, YTO MO CBOEW npupoe
Hacrnegyemoe MVCKIIOYMTENbHOE NMPaBO SABMISIETCS CaMOCTOSTENbHLIM MPAaBOM, KOTOPOE OTNiM4aeTcs OT
npaBa cobCTBEHHOCTU. Ero cyLHOCTE COCTOUT B TOM, Y4TO aBTOpP BrpaBe CamMOCTOATENBHO UCMONb30BaTh
CBOE NMPOV3BEAEHNE UMW BblAaBaTb pa3peLleHns Ha UCMOoNib3oBaHMe ApyrM nuuam. B cootBeTcTBMM C
3TMM €ro Cyrnpyr He MOXET y4acTBOBaTb B OCYLLECTBMEHMM TAKOro MpaBa B CUMY OA4HOMO NULb akTa
cocTosHMA B Bpake ¢ npaBoobnagarenem (OH MOXET 3TO AenaTtb, HanpyMMep, Ha OCHOBaHMU NOPYYEHWs,
OOBEPEHHOCTN U T.M.). TakMm 0Opa3om, UCKMOYUTENBbHOE MpPaBO He sBNsAeTcs obWMM MMYLLECTBOM
CYMpyroB, Haxo4dAWMUMCA B WX COBMECTHOW COOCTBEHHOCTW, W MEPEXMBLUMN CYMpyr He uMmeeT
npeumyLlecTB nepeq ApYrmmMmun HacnegHMKaMy B OTHOLLEHUWN HacrneaoBaHWs UCKTYUTENBHOMO NpaBsa.

B coBmMecTHyt0 COBCTBEHHOCTb CyMpyroB MOXHO BKMIOYMTb TOMBbKO CYMMbl a@BTOPCKOrO
BO3HarpaxgaeHus (4oxoaa), NonydeHHble Cynpyrom-npasoobnagarenem npu XM3Hu.

B wuHbIX cnyyasx npu BbligeneHun obasaTenbHOM OONM B Hacneactse aBTopa npobnembl
BO3HMKAKOT MPU MMYLLLECTBEHHOW OLIEHKE WCKIIOYUTENBHOrO NpaBa, MOCKOMbKY Takas oueHKa OOblYHO
3aTpyaHUTENbHA WU HEBO3MOXHa (HampvMep, ecnv peyb WMAET O PYKOMUCAX HUKOrga paHee He
nsgasaBLlerocs astopa). Bo MHOMMX cnydasax MMmyLLeCTBEHHas OLIEHKa MCKITHOYMTENBHOMO npaBa MOXeT
ObITb TONBKO NMPUONN3UTENBHOW, MOCKOMBbKY AaXe B OTHOLUEHUWN Yyxe OOHapOAOBaHHOIO MPOU3BEOEeHUS
CNOXHO 3apaHee npegyragath, kakoBbl OyayT obLimne AoXoabl OT HEr0 Ha NPOTsSXKeHUn Bcero 70-neTHero
CpoKa 0eNCTBUSA aBTOPCKOro npaea.

CnepoBaTenbHO, MOXHO cAenaTh BbIBOA4 O TOM, YTO €CIM Hacnegyemoe UCKITYUTENbHOE NpaBo
NoAAaeTCA UMYLLLECTBEHHOW OLEHKE, TO MpuMeHMMbl obwue npasuna ct. 1149 K P®. OgHako ecnu
Hacrnegyemoe UCKIYUTENTbHOE NPaBo He MOXEeT ObiTb OLEHEHO, TO obs3aTenbHasd [OoNd B COCTaBe
TAKOro npaBa [AOMMKHa YYUTbIBATbCA B MPOLEHTHOM OTHOWEHWM 6e3 onpeferneHnsi ee KOHKPETHOM
cymmbl. Mo mMepe nocTynneHus [OXOO4OB OT OCYLLECTBMEHMS Takoro MWCKITHYUTENBHOIO MpaBa
HeoOXxoavMble HacregHuKM OyoyT nonydaTe CBOK ODSA3aTenbHyl OOMK0 - HE MEHEee MONOBMHbI JOMNW,
KOTopas npuymTanack Obl KaxgoMy U3 HUX MPW HAacregoBaHUM MO 3aKOHY.

MockornbKy CPOK OEeNCTBUSA aBTOPCKOro npaea orpaHvyeH 70 rogamu, TO BCTaeT BOMPOC, Kak JONro
HacnegHVK1n OOMKHbI MOMy4YaTe MPUYUTAIOLLYIOCA MM AOMK (Hanpumep, HECOBEPLUEHHOMETHUE AEeTU
Hacnegogartens yepes3 HEKOTOpOe BpPEMsi CTaHyT COBEPLUEHHOMNETHUMM), a Takke 4YTO MpPou3ovadeT C
0obsA3aTenbHON OOnen B cryvyae CMepTM 3TUX HacnegHukoB. [lpoaHanmaupoBaB oOLwuve nonoXeHus
HacneacTBEHHOro MpaBa, MOXHO 3aKMlouuTb, YTO Heobxogumblie HacnegHvku OydyT nonyyatb CBOHO
OOM0 Ha MpPOTSKEHUM BCEro cpoka [OeWCTBUSI aBTOPCKOrO MpaBa, a B Clyyae MX CMepTu
COOTBETCTBYIOLLAA OONA OOMkHA OygeT nepenTtun K ux HacnegHukam. OgHako Mexay HacnegHukamu
BO3MOXHO 3aKItloyeHue cornaweHns o6 nHom pacnpeaeneHun HacrnegcTBEHHOro UMyLlecTea (T.e. ecrnm
obsAsatenbHas gons He OygeT BbiNfladyeHa MM 3a CYET OpYroro MMyLIecTBa, BXOASLIEro B COCTaB
HacnegcTea). bedycnosHo, B nocnegHem cnydae 6yoyT NpMMEHATLCH NpaBuia cornalleHmst.

3akoHogaTenb NpegycMaTpuBaeT Criyyain, Korga B CUIly onpeferneHHbIX NPUYKuH Y HacregogaTtens
HeT HacnegHukoB. Tak, n. 2 cT. 1283 K P® ycTtaHaBnuBaeT, 4To B cnyyasix, IpeayCcMOTPEHHbIX CT. 1151
K P® ("HacnegoBaHue BbIMOPOYHOro MmMyLLlecTBa"), BXxogsiiee B COCTaB HacneacTBa MCKMOYUTENBHOE
npaBo Ha NpPoM3BEAEHNE NPEKpALLAeTCs, N NPOM3BEAEHNE NEPEXoauT B 0OLLECTBEHHOE OOCTOSIHNE. 3TO
NMPOUCXOAUT B Cry4asx:

1) oTCYTCTBUS HacneQHUKOB KaK MO 3aKOHY, Tak 1 NO 3aBELLaHuIo;

2) OTCYTCTBUS Y BCEX HACNEAHMKOB NpaBa HacrnegoBaTh;

3) oTCTpaHeHnsa oT HacregoBaHus Bcex HacnegHukos (cT. 1117 K PO);

78



4) HENPUHATUS HacneacTBa HUKEM U3 HACNEOHUKOB;

5) oTkasa Bcex HacrnegHWKOB OT HacrneacTBa 6e3 ykaszaHus, B MONb3y KOro caenaH oTtkas (cr. 1158
MK PO®).

Cratba 1282 TK P® perynupyeT HenocpeacTBEHHO Mepexod Npov3BeLeHUs B OOLLECTBEHHOE
OoCTOsiHME. 3akoHoA4aTeNbCTBO YCTAHABNMBAET, YTO MO UCTEYEHUN CPOKA OEWCTBUSI UCKITHOYUTENBHOIO
npaBa nNpoOM3BEOEHNE HayKW, §nuTepaTypbl WM WCKYCCTBa, Kak oOOHapogoBaHHOe, Tak MU
HeobOHapogoBaHHOE, NepexoanT B 0bLLEeCTBEHHOE AocTosiHME. [JaHHOe npov3BedeHe MOXET cBOOOOHO
ncnonb3oBaTbCs MoObIM NMUOM 6e3 Ybero-nnbo cornacus unu paspeLleHnst n 6e3 BbinnaTbl aBTOPCKOro
BO3HarpaxgeHusi. OgHako Mpu 3TOM OXPaHAKTCS aBTOPCTBO, MMS aBTopa U HENPUKOCHOBEHHOCTb
npou3BeaeHusl.

MoMMMO ckaszaHHOro paHee, MOXHO OTMETUTb, YTO HACNeOHUK B psge CriydaeB peanuayeT npasa
aBTopa B OTHOLUEHMM camoro npoussegeHus. Hanpumep, ct. 1291 TK P® 3akpenndaeTt, 4to npwu
OTYYXOEHMN aBTOPOM OpuUrMHamna npou3BeneHust (PyKOMWCK, OpurMHana npOU3BELEHUS >KUBOMUCH,
CKynbMATYpbl U T.M.), B TOM YuCNE MpU OTYY)XOEHUN OpUrMHana npov3BEeLEHUSA MO 4OrOBOPY aBTOPCKOro
3aKasa, WUCKMIYUTENbHOE MpaBO Ha MPOM3BEAEHUE COXPaHAETCA 3a aBTOPOM, €CNU [OroBOPOM He
npenycmoTpeHo uHoe. NyHKT 3 Has3BaHHOW CTaTbW PacnpoCTpaHseT 3TO MPaBMIIO M Ha HACNEeaHMKOB
aBToOpa, WX HacnedHVKOB W WMHbIX B Mpegernax cpoka OEWCTBUS UCKIIOYMTENbHOrO npaBa Ha
npou3esenexHue.

Ocobble npaBuna 3akpensieHbl B OTHOLLIEHMM NpaBa criegoBaHus. Tak, cornacHo cT. 1293 TK PO B
crnydyae OTYYXOEHWs1 aBTOPOM OpurMHamna npousBedeHust M300pasnTenbHOro UCKYCCTBa NPWU KaxkOoon
ny6nuyHom nepenpopake COOTBETCTBYIOLLErO OpuriMHana, B KOTOPOW B Ka4ecTBe npoAasua, nokynarens
UNKn nocpeHvka y4acTByeT ranepesi u3o0pasuTenbHOro UCKYCCTBa, XYAOXECTBEHHbIA CaroH, MarasviH
nUnun vHasi nogobHas opraHu3auus, aBTop MMeEeT MpaBo Ha NofnydYeHne OT NpofaBLa BO3HArpaK4eHUs B
BMAE MPOLIEHTHBIX OTYMCIEHUNA OT LeHbl nepenpogaxu. lNMpaBoM cnefoBaHuWsi aBTopbl obnagalT U B
OTHOLLUEHMN aBTOPCKUX pykonucen (aBTorpadoB) NUTEPATYPHbIX N My3blKarbHbIX Npou3seneHuin. Kpove
TOro, HECMOTPS Ha TO YTO JaHHOE MPaBO HEOTYYXKOAEMO, OHO NMEPEXOOUT K HacneaHMKaMm aBTopa Ha CpokK
OEVCTBUST CKIIOYMTENBHOIO NpaBa Ha Npou3BeaeHue.

OT HacrnegoBaHuA  aBTOPCKMX MpaB  cregyeT  OTNu4YaTe  HacrnegoBaHWE  aBTOPCKOro
BO3HarpaxgeHusl, Ha4MCrNeHHOro Mpuv >XU3HW aBTopa, HO CBOEBPEMEHHO MM HE MOJTYYEHHOro, a Takke
HaYUCINEHHOro MOCe ero CMepT B COOTBETCTBUM C pPaHee 3aKmioYeHHbIMM 3TUM aBTOPOM AOroBOpammu
Ha WCMONb30BaHWE €ero NPov3BEAEHMN, HO A0 MPUHATMSA HacnegHukamu Hacnenctsa. B nogobHon
cUTyauum HacrnegHuKM MNonydvaloT BO3HarpaXkaeHue He B pe3ynbTare  OCYLWECTBMEHUS UMUK
UCKMIOYUTENbHBIX NPaB, Nepelefwmnx K HUM OT HacregopaTens, a HacnegywT Nulb OnpeaeneHHble
OEHexXHble CcyMMbl. HacnepoBaHue ocyllecTBnsieTca Mo obwum npaBuniaM, YCTAHOBMEHHBIM
rPaX4aHCKMM  3aKOHOAATENbCTBOM O HAacnedoBaHWM HEBbIMIAYEHHbIX CYyMM 3apaboTHOM mnatbl U
npupaBHEHHbIX K Hen nnatexen (cT. 1183 K PO).

Takum obpa3omM, OCHOBHOW OCOBEHHOCTBIO HacrnedoBaHUSA aBTOPCKMX MpaB SBNSAETCA TO, YTO MO
HacneacTBy MepedalTcs He Bce aBTOPCKME MPaBOMOYUSA, @ TOSbKO WCKMOYUTENbHBIE (M UHbIE
MUMYLLLECTBEHHbIE) NpaBa aBTopa. JInYyHble HEMMYLLLECTBEHHbIE NPaBa aBTopa MO HacNeacTBY NepexoauTb
He moryT. [ns 3awmTbl 3TMX NpaB B MHTepecax obwecTBa B LEMNOM WU JIMYHbIX MHTEpPEecax Cammx
HacrnegHVKOB NMocregHne HagensTcs cneunanbHbIMUA MOSTHOMOYMAMK MO NX OXpaHe, KoTopble Bcerga
ABNATCA 6onee y3kMmm Mo CBOEMY COAEPXKaHUi, YeM COOTBETCTBYIOLLME JNINYHbIE HEUMYLLECTBEHHbIE
npaea aBTopa.

Mopsgok BCTynneHus HacnegHUKoB B obnagaHve aBTOPCKMMK MpaBaMy XapakTepu3yeTcs Takke
HEKOTOPbIMM OCOGEHHOCTAMU. B 4yacTHOCTW, BbICKa3bIBanvCb pPasfuyHble MHEHUS OTHOCUTESTbHO
BO3MOXHOCTM TMPUHATUS Hacneactsa, COCTOSILLEro M3 aBTOPCKOrO npaBa, MYyTEM KOHKMHOAEHTHbIX
OencTBui (BCTyMneHus B hakTuyeckoe BriageHue).

Mo obwemy npaBuny Ha npakTuke HeobXoAMMO MONyvYeHne CBMAOETENbCTBA O MNpaBe Ha
HacnencTBo, MOATBEPXKAAIOLWEro nepeq TPETbUMWU NULAMWM Hannyne y HacregHuka ymepLuero astopa
nMpaB Ha WCMOMb3oBaHWE ero npousBedeHun. [lpexage Bcero 9TO KacaeTcd  HacnegoBaHus
NCKIMIOYUTENbHBIX NpaB aBTopa Ha 0OHaApO4OBaHHbIE MM NPOM3BEAEHUS, B OTHOLLEHMM KOTOPbIX UMEETCS
pearbHas BO3MOXHOCTb UX AdarnbHENLLEr0 NCNOMNb30BaHNS.

B cBugeTenbcTBe B LENIOM MOXET yKa3blBaTbCA Ha HacrnegoBaHME aBTOPCKUX MpaB Nibo moryT
ObITb MEpeYMcrneHbl KOHKPETHbIE NMPOM3BEAEHUS, Ha KOTOPbIE HAcNegyeTcs aBTOpcKoe NpaBo (Hanpumep,
€CNN KOHKPETHbIE MPOU3BEAEHMS YXKe BbiNyLLEHbl B CBET WIIM €CMW OHW YMOMSHYTbl B 3aBeLlaHun).
Bmecte ¢ Tem B 6GOnbLIMHCTBE CryvyaeB AN yAOCTOBEPEHWs MpaB HacregHuKa npeacTaBndeTcs
OOCTaTo4YHbIM caM hakT HanM4uMs y HEro CBUAeTENbLCTBa O NpaBe Ha HacreacTBO, AaXe eCrv B HEM He
YTOYHAETCH HacrnegoBaHWe aBTOPCKMX MPaB.

HoTapuyckl B page cnydaeB TpebyloT OT HacnegHWKOB NpeabsBNeHVs goKasaTenbCTB TOro, YTo
aBTOpCKME npaBa MpuHagnexar WUMEHHO AaHHoMy HacnegopaTento. OgHako aBTOpPCKOE MNpaBo Ha
npousBedeHne Hayku, nuTepaTypbl UKW UCKYCCTBa BO3HMKAET B cuny pakta ero cosgaHvs, Ans
BO3HMKHOBEHWSI U OCYLLECTBIIEHNS] aBTOPCKOro npaBa He TpebyeTcs perncrpauuv npousBedeHus unm
Opyroro crneumanbHOro ero odopmneHus. 3OTO 03Ha4yaeT, 4YTO He TpebyeTca Kakoro-nmbo
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OOKYMeHTanbHOro NogTBEPXKOEHNST HANM4YMsA Yy HacnegopaTens Takmx npae. B cootBeTcTBum co cT. 1257
K P® nnuo, ykasaHHOe B kayecTBe aBTOpa Ha OpUIMHarne Wnv SK3eMMsipe Npov3BEe4EHUS, CHATAETCS
€ero aBTOpPOM, €CNM He [oKasaHo uHoe. CnegoBaTtenbHO, HacnegHWkam HeoOXoAMMO MpeabsBUTb
opurMHan npousBedeHus nvMbo ero ak3emmnap Ans odopMieHus npaB Ha HacneacTteo. Jivua,
HecornacHble C TakuM yTBEPXXAEHMEM, MOIYT OCMOPUTL AaHHOE MpaBo.

TOYkM 3peHust O BO3MOXHOCTU (paKkTMYECKM MPUHATH aBTOPCKME MpaBa, nepexogsime no
HacnencTey, Nnpuaepxusaetcsd, Hanpumep, N.A. CunoHoB B cBoel ctatbe "O HacrnegoBaHUM aBTOPCKUX
npae" <53>. B npoTuBoBeC AaHHOW Touke 3peHus BoicTynaet C.I1. Mpuwaes, KOTOPbIA YTBEPXKOAET, YTO
oTOenbHble BUAbl MMYLLECTBA HENb3s B MPUHLUMNE MPUHATH NyTeM (hakTUYECKOro BCTYMIEHUS BO
BNageHue n ynpasrneHune M. [JaHHoe o6CToATENBCTBO OH OTHOCUT K aBTOPCKOMY NpaB.y.

<53> CwunoHoB WN.A. O HacnegoBaHum aBTOpckux npasB // WHTennekTyanbHass COOCTBEHHOCTb:
aBTOpCKOE npaBo 1 cMexHble npasa. 2000. N 2.

UTto kacaeTcss npobnem, BO3HMKAKLIMX Ha NPaKTUKE MpU PELUEeHMM BOMPOCOB, CBSA3AHHBLIX C
HacrnegoBaHMEM aBTOPCKMX MpaB, TO OHM pas3nuyHbl. Kak yxe oTmevanock, 4Yactb yetBepTas K PO
BCTyNuIia B CUy He4aBHO, U MPAKTUKM €€ MPUMEHEHUSA OYEHb Maro, NO3TOMY MOXHO NPUBECTU NMPUMEpHI
N3 paHee BbIHECEHHbIX PELLEHNN.

Tak, npu paccMoTpeHuMn MoObIX Aer, CBSA3aHHbIX C aBTOPCKMMUW MpaBamu, cygam Heobxogumo
yCTaHaBnMBaTb MHOXECTBO OOCTOATENbCTB, B TOM 4YMCIie U TOT PakT, KOMy U Ha KakOM OCHOBaHWUM
NPUHAANEXUT NCKITHYMUTENBHOE NPaBO, MOXHO N NepeaaTtb ero no 4OoroBopy. JT0 CBA3AHO C TEM, YTO B
3aBMCMMOCTU OT HanmuuuMsi UM OTCYTCTBUS JaHHOrO pakta OyAeT peliaTbCa Cnop B AarbHEWLEM.
3avacTylo aBTOpCcKMe npaBa nepexogdT Mo HacneacTsy, U HoBble obnagatenu MCNonb3ylT MX B
KadecTBe npegmeta TouW unu mHow caenku. Cyaam npuXoauTCs yCTaHaBnuBaTb, OENCTBUTENBHO I
AaHHoe nNuuo 0b6nagaeT COOTBETCTBYHOLLMM MPABOM.

Mpunmep.

denepanbHbiM apbuTpaxHbiM cygom MOCKOBCKOrO okpyra 6bifio pacCMOTPEHO Aerno O B3blCKaHWU
KOMMNeHcaumm 3a eAVHUYHOE HapyLLUEHUE UCKITKYUTENBHOrO UMYLLECTBEHHOIO aBTOPCKOrO npasa.

OOwecTBO C orpaHuMdeHHOW OTBETCTBEHHOCTbIO "M3gaTtenbctBo "AcTpenb" (ganee - OOO
"MapgaTtenbctBo "AcTpenb") obpatunock B ApbutpaxHein cyn ropoga MOCKBBI C MCKOM K 3aKpbITOMY
akumoHepHomy obuiectBy "llernpomakcnpecc” (ganee - 3AO "Jlermnpomakcnpecc") O B3bICKaHWM 3a
€[0VHUYHOE HapyLUeHMEe MWCKIHYUTENBHONO aBTOPCKONO MMYLLECTBEHHOrO MpaBa Ha pacnpocTpaHeHue
npoussefeHns KomneHcauum B cymme 20 Tbic. pyo.

VckoBoe TpeboBaHWe, NpeabsiBNIEHHOE CO CCbINKOM Ha HopMbI CT. cT. 16, 30, 49 3akoHa P® "O6
aBTOPCKOM MpaBe M CMeXHbIX npasax”, MoTmBupoBaHo Tem, yto 3AO0 "Jlernpomakcnpecc" HapyLumno
UCKIIOYNTENBHOE NPaBO MCTLA Ha pacnpocTpaHeHne nepesoga kHurn J1. Buunma "Tenno Hagexabl”,
BbINonHeHHoro J1. (nceBgoHum P.).

Cynamn obeux WuHCTaHUuM ©ObINo yCTaHOBMEHO, 4TO oTBeT4Mk (MpaBonpeemHuk 3A0
"lernpomakcnpecc”) pacnpoctpaHsn kHury astopa JI. Bumnma "Tenno Hagexabl" B nepeBoge C
9CTOHCKOro, BbINofHeHHOM JI. B oGocHoBaHve 3asiBneHHoro TpeboBaHMs WuCTel YKkasbiBaeT Ha
HapyweHne 3A0 "flernpomakcnpecc” npuHagnexawero OO0 "M3gatenbctBo "AcTpens" Ha OCHOBaHWM
porosopa o1 28.11.2002 aBTOpCKOro npasa Ha MCMNOSib30BaHWe nepeBofda KHUrK "Tenno Hagexabl",
coBepLueHHoro P.

BboiBog anenndumMoHHOro cyga O MNpaBOMEPHOCTWM 3asiBNMEHHOro TpeboBaHMS  MPU3HaH
BbILLECTOSILLIEN UHCTaHUMEN NPaBUIIbHBIM B CBSI3N CO CEAYHOLLMM.

B cootBetctBMM C 4. 1 cT. 65 AlNK P® kaxgoe nvuo, yvacTtBylowlee B gerne, JOMMKHO [OoKa3aTb
06CTOATENLCTBA, HA KOTOPbIE OHO CChINTAeTCH Kak Ha OCHOBaHWE CBOUX TPeOOBaHUIM 1 BO3PaXKEHWI.

CornacHo n. 1 ct. 30 3akoHa P® "O6 aBTOpCKOM MpaBe M CMEXHbIX NpaBax" MMYLLECTBEHHbIE
npaBa, ykasaHHble B CT. 16 gaHHoro 3akoHa, BKIoyasi MpaBoO Ha NepeBod, MOryT nepenaBaTbCsl TONbKO
Nno aBTOPCKOMY [OOrOBOpPY, 3a MCKIHOYEHUEM CIly4aeB, NMPELYCMOTPEHHbIX CT. CT. 18 - 26 ykasaHHOro
3akoHa.

N3 maTtepuanoB gena ycmatpuBaeTCd M anesuIsiuUMOHHbIM CyAOM YCTaHOBMEHO, YTO aBTOPCKUM
gorosopom o1 22 mapTa 2002 r. J1. nepegana komnanum "OU Prema" ncknioumTenbHble UMYLLECTBEHHbIE
npaBa Ha MCMOSib30BaHMe NPOU3BEAEHUIN Ha PYCCKOM A3bIKe Ha Tepputopumn ScToHnn, Poccun ¢ npasom
nepegadv TpeTbUM Nuuam, a MUMEHHO NepeBobl, CO34aHHble TBOpYECKUM Tpyaom J1., kHur aBTopa Jlyyne
Bunnma, B ToM 4yucne kHirn "Tenno Hagexabl".

B cootBetctBMM ¢ . n. 1.1.1 n 1.1.2 ykasaHHoro gorosopa, komnaHumn "OU Prema" npuHagnexar
WCKMIOYMTENbHbBIE NpaBa OCYLLECTBIATb CAMOCTOATENbBHO, 3anpeLartb UM paspellaTtb TpeTbuUM nuuam
OCyLLECTBMEHME Takmx [OENCTBUA, Kak BOCMPOM3BEAEHME MPOU3BEAEHUS B OpPME KHUIU U
pacnpocTpaHeHue nobbiM cnocobom.

AsTtopckum goroBopoM N 1 ot 28 Hosi6psi 2002 r. komnanusa "OU Prema" nepegana Komnanum
"Aplis Publishers" npuHagnexaiwiye UWCKITOUUTENbHbIE WMYLLECTBEHHbIE MNpaBa Ha MWCMorb3oBaHue
npou3seneHni, B TOM Yncne kHurn "Tenno Hagexabl".
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CornacHo npunoxeHunto k asTopckomy pgoroBopy N 1 or 28.11.02, 3akmO4eHHOMY Mexay
komnaHuen "Aplis Publishers” n "OU Prema", nocnegHee nepepano komnaHum "Aplis Publishers”
NCKMIOYUTENbHBIE MMYLLECTBEHHBLIE NMpaBa Ha NEPEBOA Ha PYCCKUMA A3bIK M UCMONb30BaHME NEpPEeBOAOB
yKa3aHHbIX B areHTckom gorosope N 1 npom3BegeHunii Ha pyCccknii A3blK, BbIMONTHEHHbIX J1.

lMepeBog NpouM3BEAEHWI, YKa3aHHbIX B AOroBOpe, BbINOMHEH JI. u uMcnonb3yeTcd € cornacus
obnagaTtensa aBTOPCKMX MNpaB Ha OpuUIrMHanbHble Mpou3BedeHnst ApBo Bumunma Ha oOcHOBaHWUU
HacnegoBaHWsI MO 3aKOHY.

Komnanuwen "Aplis Publishers", B cBoto odepeab, no gorosopy N 43-M-02 ot 28 Hosi6pst 2002 r.
WCKMIOYUTENbHBIE MNpaBa Ha MCNOMb30BaHWE MyTEM BOCMPOM3BELEHUST HA PYCCKOM A3blke MU
pacnpocTpaHeHus BO BCeM Mupe npoussefeHui aBTopa Jlyyne Buunma, B Tom uucne kHuru "Tenno
Hagexabl", nepegaHbl OO0 "UN3pgaTenbcTBO "AcTpenb”.

Taknm obpasom, OO0 "U3paTenbcTBO "ACTpent” NpeacTaBreHbl Haanexalime gokasartenbcrea o
NPUHAANEXHOCTU UCKIIOYUTENBHOrO MpaBa Ha pacnpocTpaHeHne nepesoda kuuru J1. Buumnma "Tenno
HagexAabl", BbINONHEHHOTO J1.

Mexgy Tem OTBETYMKOM B HapylweHune cT. 65 AMNK P® He npeacTtaBneHbl gokasaTenbCcrBa Toro,
YTO OH SIBNSIETCHA 3aKOHHbIM OOnagaTtenieM WCKIHYUTENBbHOIO MpaBa M NPaBOMEPHO peanu3oBbiBarl
nepesoq kHUrK "Tenno Hagexabl".

CornacHo 4. 2 ct. 49 3akoHa P® "O6 aBTOpckOM MNpaBe U CMeXHbIX npaBax" obnagaTtenu
WCKMIOYNTENbHBIX MpaB BnpaBe TpeboBaTb MO CBOEMY BbIOOPY OT HapywuTens BMECTO BO3MELLEHWS
ybbITKOB BbINfaTel KOMNeHcauun B pasmepe oT 10 Tbic. o 5 MnH. py6., onpegengeMom no yCMOTPEHUIO
cyna, apbutpaxkHoro cya unv TPeTEeNCKoro cyfa ucxoasa U3 xapakrepa HapyLleHus.

O6napgaTtenun uCKMOYUTENBHBIX MpaB Bnpaese TpeboBaTb OT HapyLUMTENs BbiMnaTbl KOMMNeHcaunm
3a KaXkabll criyvyan HeMpaBOMEPHOIo UCMONb30BaHNS MPOU3BEAEHUN UMM OOBLEKTOB CMEXHBIX NpaB Nubo
3a JOoMnyLLEHHbIE MPaBOHAPYLUEHWS B LIETTOM.

KomneHcauusa nognexuTt B3bICKaHWIO NpY LOKa3aHHOCTU (hakTa NpaBOHapyLUEHWS HE3aBUCKMMO OT
HanM4Ynsl N OTCYTCTBUSA YObITKOB.

YuntbiBas BbILLENSNIOXKEHHOE, BbIBOAbI anesISLUMOHHOIO CyAa O MPaBOMEPHOCTM 3asiBMEHHbIX
TpeboBaHMn ABNSATCA 060CHOBAHHBIMW, HOPMbI MaTEPUANbHOIO Y MPOLECCyarnbHOro npaea NPYMEHEHbI
npaBuUITbHO.

B cBA3n ¢ aTMM OCHOBaHW, NpegycMOTpPeHHbIX cT. 288 AlNK P®, ons oTMeHbl obxanyemoro B
KaccauMOHHOM nopsiake cynebHoro akta He MMeeTCs.

PykoBoacTtBysicb cT. cT. 274, 284, 286, n. 1 4. 1 c1. 287, ct. 289 AlK P®, ®denepanbHbii
apbutpaxHbin cyn MOCKOBCKOrO OKpyra MOCTaHOBMIT OCTaBuUTb 6e3 wuameHeHuss [locTaHoBneHue
Hesdatoro apbutpaxHoro anennsuyuoHHoro cyga ot 31 uona 2006 r. N 09AI1-8016/2006-TK, koTopbim
peLleHne OTMEHEHO 1 UCK yOOBMNETBOPEH, NMOCKONbKY anennsumMOHHbBIN CyA NPULLEN K BbIBOAY O HANu4mu
Y NCTLL@ UCKIMIOYUTENBbHBIX MMYLLLECTBEHHbBIX aBTOPCKUX MPaB Ha PyCCKUA MepeBo B UCMOSTHEHUUN P. KHUMM
"Tenno Hagexabl" 1 HENPaBOMEPHOCTWN pacrnpOCTPaAHEHUA OTBETYMKOM 3TOro Npou3BeneHns <54>,

<54> lNocTtaHoBneHne PegepansHoro apbutpaxHoro cyaa MockoBckoro okpyra ot 9 oktsi6ps 2006
r. N KI'-A40/8681-06.

Ewe ogHMM npumMepoM pelleHMsi BOMPOCOB aBTOPCKOro MpaBa, CBSI3aHHbIX C HacnegoBaHWEM,
SIBNSIeTCA Aerno o 3awmTte aBTopckux npae Cepres [loBnatoBa, U3BECTHOIO nNucaTtens.

Mprmep.

Mo peweHunto cyaa usgartens Mropb 3axapoB 3a HapylleHUe aBTOPCKMX MpaB OOJMKEH BbIMNaTuTb
BooBse nucatensa Cepres [osnatoBa - Enexne [dosnatoson 825 Tbic. py6. Cya npuvwen K BbIBOAY, YTO
nsgarenb Hapywvn npaea HacregHuubl [Josnatosa, BbinyctvB B 2001 r. 6e3 ee cornacus kHury "Cepren
HosnartoB. 3nuctonsipHbin pomaH ¢ Wropem EdumoBbiM". KHura 6Gbina msgaHa Tupaxom 15 Thic.
ak3emnngapoB. OTBETUMK HE OTpuULan Toro, 4YTo uagan kHury 6e3 cormacusa TpeTben xeHbl [loBnatosa -
EneHbl. B kHury Bowna 6Gonee yem 10-netHAs nepenucka OByX AOpy3en-nucatenen [osnatosa u
Edmmosa. Cyg 3anpetvn TupaxumpoBaHWe SaHHOro Mpou3BeneHus, OQHAKo OTKasasncs KOH(UCKOBaTb U
YHUUTOXUTD YK€ U34aHHbIE 9K3EMMNAPbl KHAMM <55>,

<55> www.m3m.ru/text/news-4892.html

OcyuiectBneHme 3alWnTbl aBTOPCKUX MpaB HacnegHvkamy cosgaTenen npou3BegeHnid JOBOSbHO
pacnpocTpaHeHo. MoXHO npvMBECTM elle npuMep, B KOTOPOM HacrnegHuua npocuT cyd O 3awurte
WCKMNIOYMTENBHBIX NPaB, O4HAKO Cya NPUXOAMT K BbIBOAY O HEOBOCHOBAHHOCTH 3asiBNEHHbIX TpeboBaHMNA.

Mprmep.

Mo poroBopy ¢ PesHukoBbiM AHaTOonuem M3paurnoBuuem aBTop nepefan  pexuccepy
WCKMIOYMTENbHBIE MpaBa Ha WCMNONb30BaHME NUTepaTypHOro npoussedeHus "TpuknoyeHns kota
Jleononbpga". MNMpegmeTom porosopa Obina nepegada A.W. Xantom A.W. Pe3HUKOBY MCKNHOYMTENBHbBIX
aBTOPCKMX MpaB Ha BOCMPOM3BEAEHME MPOM3BEAEHUSA, pacnpocTpaHeHue nbbivM cnocobom, MMMopT,
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nyonu4YHbIA Nokas, nybnvyHoe UCNonHeHune, nepegady B adup, coobuieHne ans BceobLlero ceefeHus
no kabento, NnepeBoA, apaHXMpPOBKY, Nepeaenky 1 Apyryto nepepaboTKy Npon3BeaeHus.

Kak ycTaHOBMeHO B JOroBope, BbilleyKka3aHHble MpaBa Obinu nepefaHbl 6e3 orpaHMdeHns cpoka,
Ha TEPpPUTOPUIO BCErO MMpa 1 6e3B03Me3qHO.

Apkagun Xant ymep B 'epmanun. MNocne ero cmeptn B aekabpe 2000 r. BooBa u HacregHuua
3HaMeHUTOro aBTopa obpaTtunacbk B [MpecHeHckun cyn r. MockBbl C MCKOM O MpPU3HAHWM [OroBopa
HeencTBUTENbHbLIM Ha ocHoBaHun cT. 168 K P®, nockonbky CTOPOHbI He OOroBOPUMMUCL O pasmepe
aBTOPCKOro BO3HarpaXaeHus 3a nepegady npas U MOpsiAKE ero Bbinnathbl.

B cynebHOM 3acegaHum OTBETUMK UCK He mpuaHan. Pexuccep ccbinancs Ha csobogy Aorosopa,
nonaras, YTo CTOPOHbI Bripaee Oblniv AOrOBOPUTLCS O JHOObIX YCNOBUSX, B TOM YMcie o 6e3B03Me3aHON
nepegadve npas. HoTapuyc, 3aBepuBLIas CAENKY, Takke nogaepxveana 3Ty no3vumio.

Pewennem [MpecHeHckoro cyga r. Mockebl oT 19 Hosb6pst 2002 r. BooBe Apkagusa Xavita B
YOOBIETBOPEHMN WUCKOBbLIX TpeboBaHun Obino oTkaszaHo. Cyg pewwun, 4TO [AOroBOp MPU3HaHWI0
HeOeNCTBUTENbHLIM HE NOANEXNUT. B MOTMBMPOBOYHOM YacTu pelleHus Obino yKasaHo, YTO B JOroBope
"cobntogeHbl Bce He0OX0aUMbIE YCITOBUS B YacT! aBTOPCKOro BO3HarpaXkgeHusi - 6e3B03me3gHo, TO ecTb
0 py06.". B cootBeTcTBUM C nonoxeHuamu K PO aBTopckuin goroBop SABNSETCA BO3ME3LHOW CLENKOW.
Kak npeaycmotpeHo K P®, 6e3Bo3mMe3gHbI NOPsiAOK nepegady npaB BO3MOXEH TOJTbKO MO JOroBOpY
OapeHus.

Tak unu nHave, HO 3TO O3Ha4YaeT, YTO B OCMapMBaeMoOM OOroBope Heobxoaumo 6bino onpeaenuTb
pasMep BO3HarpageHusi, NpUYnTaloLLErOCs aBTOPY 3a nepedady npas, a TaKkke NpeaycMoTpeTb TOT MIn
WHOWN MOPSOOK ero BbiMnaTtbl. ABTOPCKOE BO3HArpaXkgeHue criefoBasnio yCTaHOBUTL B BUAE MpoOLEeHTa oT
[oxoda 3a Kaxabld cnocob ucnonb3oBaHusa npousseneHus "lMpukniodeHns kota Jleononbga", B ToM
ymMcne KOHKPETHbIV MPOLEHT 3a nepefady npaBa Ha BOCNPOM3BEAEHUE NPOU3BEAEHUSA ©e3 orpaHnyeHns
TUpaxa, KOHKPETHBIV MPOLIEHT 3a nepegady npasa Ha nNybnmnyHoe ncnonHeHne npousesegenus u T.4. MNpu
3TOM pa3mep BO3HarpageHusl 3a HeKOTopble CMOCOoObl MCMONb30BaHMSA NPOU3BEOEHUS HE MOXET ObITb
onpegeneH B [OOrOBOPE HWXKE, YeM YCTaHOBMEHO MWHMMAIbHbIMW CTaBKkamu, HanpuMmep, 3a
BOCNpPOM3BEAEHNE MYTEM 3BYKO3ANMCK U NyOGNmnYHoOe MCNonHEHNE NPON3BEAEHMS.

[aHHOe cyLecTBEHHOE yCIroBME aBTOPCKOro AOroBOpa CTOPOHaMM He Bblo CornmacoBaHo Tak, Kak
aTtoro TpebyeT 3akoHOAaTeNnbCTBO. B COOTBETCTBUM C rpakgaHCKUM 3aKOHOAATENbCTBOM CAErkKa, He
COOTBETCTBYlOLWAA TpeboBaHMAM 3aKkoHa WMNWM MHbIX NPAaBOBbIX AKTOB, HUYTOXHA. HepencrBuTenbHas
cAenka He BneYveT puagndecknx nocneacTeui.

Tarke cormacHo cT. 432 K P® poroBop cumtaeTcs 3akmtOYeHHbIM, KOrga Mexay CTOpoHamMu
OOCTUIHYTO COorfalleHne no BCEM CyLLEeCTBEHHbIM ero ycrnoBusiM. CyLLeCcTBEHHbIMU SBASIOTCH YCIIOBUS O
npegMeTe [OroBOpa, YCMOBWS, KOTOPble Ha3BaHbl B 3aKOHE WM WHbIX MPaBOBbIX akTax Kak
CYLLIECTBEHHbIE UM HEOOX0AMMbIE ANsi JOrOBOPOB AAHHOMO BuAa.

CnepoBatenbHO, aBTOpPCKMIA O0roBop OT 22 saHBaps 1996 r. o nepegade UCKITHOUUTENbHbIX
aBTOpcKMx npaB 6e3Bo3me3gHo, T.e. 3a 0 pyO., npoTMBopeunT TpPeOOBaHWSIM, 3aKPEMSEHHbIM
OEVCTBYIOLLMM 3aKOHOAATENbCTBOM, U MO3TOMY HE MOXET CUMTATBLCS 3aKITHYEHHBIM.

B cBsA3u ¢ atmm cygebHasi konnerms no rpaxgaHckum genam MOCKOBCKOro ropogckoro cyaa
octaBuna peweHne [MpecHeHckoro cyga r. MockBbl B cuie, a KacCauuMoHHYK anoby uctua - 6es
yOooBneTBopeHns <56>.

<56> TynybbeBa W.HO. Hacneaocteo "kota Jleononbaga" // WHTennekTyanbHasi cOOCTBEHHOCTb:
aBTOpCKOe NpaBo M cMeXxHble npaea. 2003. N 11.

§ 3. OTBETCTBEHHOCTb 3a HapyLUeHne aBTOPCKMX npas. ViameHeHus
B YronoBHoM kogekce P®, kacatoLwmecs oTBETCTBEHHOCTU
3a HapyLleHne aBTOPCKUX M CMEXHbIX NpaB

B topuanyeckoii nutepatype nog 3almMTon aBTOPCKUX NpaB NMPUHSTO NOHMMAaTb COBOKYMNMHOCTbL Mep,
HanpaBneHHbIX Ha BOCCTAHOBIIEHNE UMW NPU3HAHWE aBTOPCKUX U CMEXHbIX NPaB U 3aLlUTy MHTEPECOB UX
obnagartenern nNpu Ux HapyleHun unu ocrnapusaHun. B cOOTBETCTBMM C 3TUM 3aLUULLEHHOCTL MpaBa
npegnonaraeT afgekBaTHYIO OTBETCTBEHHOCTb HapyLLUMTenNs. ViHave roBopsi, aBTOPCKUE U CMEXHbIE npaBa
3alMLLEeHbl He DaKTOM MX yKa3aHWsi B KOHKPETHOM 3aKOHOAATENbHOM akTe, a TeM, YTO [aHHbIA 3aKoH
npegycMaTpuBaeT OTBETCTBEHHOCTb 3a UX HapyLUEHME.

B uenom BbiaenstoT ABe OCHOBHbIE (hOPMbI 3aLLUTLI aBTOPCKUX NpaB:

1) OPUCAMKUMOHHYIO, KoTopasi obecneymBaeTcs NMOCPeacTBOM AEATENbHOCTM FOCYLAapCTBEHHbIX
OopraHoB, B TOM uucre cydoB (OHa pacnagaetcsa Ha cdepy rpaxgaHCKoro W - YrorloBHOMO
CyOONpPOn3BOACTBa M MpPoM3BOACTBA MO Aenam 06 agMMHUCTPaATUMBHbLIX MpaBOHapyLUEHMsIX B cdepe
aBTOPCKUX Y CMEXHBIX NpaB);

2) HEpPUCAVKUMOHHYI0, OXBaTblBalOLLYy0 CODOM OENCTBUSA rpaxdaH M opraHusauuin no 3sawmre
aBTOPCKMX W CMEXHbIX MpaB, OCYLIECTBMSIEMble MMM CaMOCTOsATENbHO, 6e3 obpalyeHns K
roCcy4apCTBEHHbIM UIN UHBIM KOMMETEHTHLIM OpraHam.
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Haunbonbluee npakTnyeckoe 3HavyeHne umetoT, 6e3yCrnoBHO, IOPUCANKLUMOHHBIE hOpPMbI 3aLLUTLI, a
WMEHHO: nojaya WCKOBbIX 3asiBNEeHWN B cydbl (0OLLen opucaukumn u apOuTpakHOro npou3BOACTBA),
afMVHUCTpaTUBHAsA OTBETCTBEHHOCTb, YrONTOBHOE NMPeCcrefoBaHNe HapyLUUTENEN aBTOPCKUX U CMEXHbIX
npaB. ABTOPCKME N CMEXHbIE NMpaBa, B 3aBMCUMOCTU OT CTEMEHU U XapakTepa WX HapyLeHWn, MoryT
BMeYb rpaxgaHCKo-NpaBOBYH), aAMWHUCTPATMBHYK M YrONIOBHYO OTBETCTBEHHOCTb. COOTBETCTBYHOLLNE
HopMbl cogepxaTtcs B CT. 146 YK P® u B cT1. 7.12 KoAll Po.

Mpn oOTCYyTCTBMM NO TEM WM WHBIM NPUYMHAM  MNPU3HAKOB MPECTYNIEHNss B Cryyasx
HenocpeAcTBEHHOro OOHapyXeHust akToB pacnpoCTpaHEeHUs M UCMONb30BaHMS  KOHTpadhakTHON
nNpooykuuM BeCcbMa [ENCTBEHHbIM CnocobOM 3aliMTbl aBTOPCKMX MNpaB  SABMSETCS NPUMEHEHWE
a4MVHUCTPaTUBHOW OTBETCTBEHHOCTM K UX HAPYLUUTENSAM.

OCHOBHbIM COCTaBOM aAMVMHUCTPATUBHOIO MpaBOHapYLUEHNsI B cdhepe aBTOPCKUX MpaB sIBNAETCA
COCTaB, onucaHHbIn B CT. 7.12 KoAll P®. AHanu3 Ha3BaHHOW CTaTbX MNO3BONSET NPUATU K BbIBOAY O TOM,
YTO aAMUHMCTpPATMBHAas OTBETCTBEHHOCTb HAcTynaeT He TOMbKO B Criyyasx, korda peyb uaetr o
pacnpoCcTpaHEHMM N WU3FOTOBIMEHUN KOHTpadaKTHbIX 3K3EMMNAPOB M (POHOrpaMM, HO Takke W Mpu
BBeAeHMn noTpebutenen B 3abnyxgeHne. OTO umMmeeT o0coboe 3HayeHuWe, MOCKOMbKY JTOXHas
MHopMaUnss O NPOUCXOXAEHUM MaTepuarnbHbIX HOCUTENEN NPOU3BedeHUn Unu oHorpamMm, a Takke
NoXHble CcBedeHus O MpaBoobnagatene B 3HAYMTENBHOM CTeneHu 3aTpydHsoT  6opbby C
WHTENMeKTyanbHbIM MMPaTCTBOM. Takum 00pas3oM, AaHHad cTaTbd 3awuwaetr Kak obnagartenen
aBTOPCKMX W CMEXHbIX MpaB, Tak WU notpebutenen. B kayecTBe caHKuuM 3a nogobHble AENCTBUS
3aKkoHofaTtenb npegycmoTpen wrtpad, pa3mep KoToporo AuvddepeHumMpyeTcsa B 3aBMCMMOCTM OT
cybbekta npaBoHapyweHus. [lpuBnekaTenbHOCTb aAMUHUCTPATUMBHBIX CaHKUMW 3aKMo4yaeTcs B
NpoCTOTE N ObLICTPOTE MX peanu3auuun, Ho, HECMOTPS Ha 3TO, Ha MPaKTUKE BO3HMKAKOT ONpederieHHble
npobnembl. Hanpumep, B psge criydyaeB pabOTHMKM NMPaBOOXPaHUTENbHbIX OPraHoB M3-3a OTCYTCTBUS
cneumnanbHOM NOATOTOBKN HE MOMYT CaAMOCTOATENBHO BbISIBUTb KOHTPAaKTHYO MPOAYKLMIO.

MoMMMO agMMHMCTPATMBHOW OTBETCTBEHHOCTW, YCTAHABIMBAETCS YrorioBHas 3a Oonee Tskkue
OesHuS, HapyLlalLmne aBTopckue npasa. 10 cpeactBo 60pbObl MOrNo 6bl ObITb Gonee AENCTBEHHBIM 1
acbdekTuBHbIM. BmecTe ¢ TemMm HecoBepLUEeHCTBO YronoOBHOMO 3akoHogaTenbCcTBa U cnabasi pabota
NPaBOOXPaHUTENbHBIX OpPraHoB OOYCMOBMMBAIOT BbLICOKUA YPOBEHb MPAaBOHAPYLUEHWA B YyKa3aHHON
cepe. B cBs3n ¢ atum 8 anpens, 8 gekabps 2003 r., a Takke 9 anpenst 2007 r. COOTBETCTBYHOLLUMU
deaepanbHbIMKU 3aKkOHaMK ObINK BHECEHLI M3MeHeHUs B CT. 146 YK P®. B Lernom BHECEHHbIE N3MEHEHMS
HanpaerieHbl Ha YBENMYEHME OTBETCTBEHHOCTM 3a JAHHOE AesHMe N pacLUMpPEeHNe COCTAaBOB, BXOASALLNX B
yKasaHHylo cTaTblo. bnarogapss 3TOMy MOBBICUIIOCH KayeCTBO paccrefoBaHUs MO  MPECEYEHnto
COOTBETCTBYHOLMX nNpecTynneHuin. MoxHO npuBecTM cneaywowmn npumep (MOCKOMbKy MocregHue
nameHeHns Obinnv BHeceHbl BecHom 2007 1., cygebGHOW MNpPaKTMKM C MPUMEHEHUEM [aHHbIX HOPM
MPaKTUYECKN HET, MO3TOMY B Ka4yecTBe MpMMepa MOXHO NMPUBECTU 4EN0, PaCCMOTPEHHOE HA OCHOBaHUM
cT. 146 YK P® ¢ uameHenunsimmn 2003 r.).

Mpunmep.

5 peBpans 2004 r. B 3eneHorpaackom cyge r. MockBbl 6bI0 pacCMOTPEHO YroNOBHOE Aero Mo CT.
146 YK P®. K ogHomMy rogy nuvuweHuss cBoGodbl YCMOBHO OCYXOEHO IMLUO, OpraHm3oBaBLUee
M3roTOBIIEHNE  KOHTpadpakTHbIX  OMTUYECKMX [OMCKOB Ha obopydoBaHuMM, apeHOOBaHHOM Y
3eneHorpagckoro 3aBoga My3blkasbHbIX TEXHOSOMNNA.

Mo gaHHomy geny 6bino n3baTo 234493 NMpaTCKMX ONTUYECKUX Aucka, B Tom yncne 60 Teic. CD ¢
3aNnCbl0  My3blKalnbHbIX MPOM3BEOEHUA B WCMOMHEHUA aMEpPUKaHCKMX apTucToB. K B3bIiCKaHWIO C
npectynHuka npucyxgeHo 180 toic. gonn. CLUA B nonb3y komnaHum Sony, EMI, a Takke HekoTopbIX
Apyrvx npaBoobnagarenen, Ysu npasa ObinM HapyLleHbl <57>.

<57> CwuneHok M.A. AsTopckoe npaBo: YuyebHo-meTogmdeckoe nocobue ana By3oB. M.:
KOctnumHdopm, 2006.

N3meHeHus1, BHeCEHHbIE B CT. 146 YK P®, MOXXHO cBECTU K Cnegyowmnm:

1) nameHunach ropugnyeckas KOHCTPYKUMSI CTaTbW: €Cnn paHee B Hel ObiNo ABe 4acTu, To Tenepb
ux Tpu. B HoBoW pepakumm 4. 1 c1. 146 YK PO cogepxutca nub COCTaB MPUCBOEHUS aBTOPCTBA
(nnarvarta), noBMEKWero npu4MHEeHMe KpymHoro yuwepba aBTopy unM MHOMY MpaBoobnagatento.
HesakoHHOE WCMonb3oBaHME OOBLEKTOB aBTOPCKOrO MNpaBa MIIM CMEXHbIX MpaB nepewno B 4. 2
paccMmaTpmBaeMomn ctaTby;

2) B 4. 2 ct. 146 YK PP «kpummHanmanpoBaHbl nNpuobpeTeHne, XpaHeHue, nepeBo3ka
KOHTpadaKTHbIX 3K3EMMISAPOB NPOM3BeAEHN U OHOrpaMmM B LiEeNsX cobITa;

3) vactb 3 cT. 146 YK P® ycraHaBnvBaeT OTBETCTBEHHOCTb 3a AEAHWS, NPeayCMOTPEHHbIE Y. 2
Ha3BaHHOW CTaTbW, COBEPLUEHHbIE TPYMMNOW JML, MO NpeaBapuUTENIbHOMY CroBOPY, MM OpPraHM3oBaHHOM
rpynnon B ocobo KpyrnmHOM pa3mepe, Win JIMLOM C MCMOMb30BaHNEM CBOEro CIYXXEOHOro MOMOXEHUS.
CraTbsa cHabxeHa npMMeYaHueMm, garowum onpegeneHne KpynHoro pasmepa;

4) B cBA3n ¢ nameHeHmamun 2007 1. yxecToumnacb CaHKUMs 3a gesiHue, NpeaycMOTpeHHoe Y. 3 CT.
146 YK PO, - cpok nuiieHns cBobobl NOBLICUICS 0 LWECTH NeT.
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C y4YeTOM M3MNOXEHHBbIX U3MEHEHWUA, MOXHO cKasaTb, 4TO B CT. 146 YK P® npegycmoTpeHbl aBa
OCHOBHbIX BiAa YrorioBHO HaKa3yeMbIX HapyLUEHWIn aBTOPCKMX U CMEXHbIX NpaB. YacTb 1 4aHHOM cTaTbu
yCTaHaBnMBaeT OTBETCTBEHHOCTb 3a NPUCBOEHME aBToOpcCTBa (nnarvaTt), a Y. 2 cT. 146 YK PO - 3a
HEe3aKOHHOE MCMOoNb30BaHME OOBLEKTOB aBTOPCKOrO MpaBa WM CMEXHbIX MpaB, a pPaBHO 3a HEKOTopble
OpYrve Ha3BaHHbIE B HEW OENCTBUS.

Obsa3atenbHbIM MPU3HAKOM COCTaBa MPECTYNIEHNss SBMSETCA MPUYMHEHME KpyMnHOro yuiepba
aBTOpYy Unu nHomy npasoobnagarento (4. 1) nnbo coBepLueHne aestHUA B KpynHOM pasmepe (4. 2).

VIMeHHO pa3mep BbICTyNaeT rMmaBHbIM MPU3HAKOM, OTIPaHUYMBAIOLLUM B COOTBETCTBMM C 3aKOHOM
OaHHOE MpecTynineHne OT rpaXa4aHCKO-MPaBOBOro AENUKTa UM aaMUHUCTPATMBHOIO MPaBOHAPYLLEHUS.
PaccmoTtpym 6Gonee nogpobHO cOCTaB AaHHOrO npecTynnenus. [pucBoeHne aBTopcTBa (mnaruwar)
COCTOUT B M3OAHWM YyXXOro Mpou3BedeHus Mog CBOMM MMeHeM Nubo Npov3BefeHUsl, CO34aHHOro B
CoaBTOpCTBE, 6e3 yka3aHus MMeHN coaBTopa.

ABTOpCKOE MpPaBO pacnpoCTpaHAETCss Ha pasnuyHble MNPOM3BELAEHUSA Hayku, nuTepaTtypbl WU
NCKYCCTBa, SABMSIOWIMECA pe3ynbTaTOM TBOPYECKOW AEATENbHOCTU, CyLLEeCTBYKOLLME B KaKOW-nnbo
obbekTBHOM hopMme. MogpobHbIn NepedeHb 0OBEKTOB aBTOPCKOro npasa (XOTSA M HE MCHEPMbIBAOLLNIA)
cogepxancs paHee B 3akoHe PO "O6 aBTOPCKOM NpaBe U CMEXHbIX NpaBax”.

C 1 auBapsa 2008 r. genctByeT YacTb vyeTBeptas [K PO, rge Takke ycTaHaBnuBaeTca nepeveHb
06bekToB aBTOpCckMX MpaB (cT. 1259). CooTBETCTBEHHO NnarMatom NpUM3HAETCs NMPUCBOEHUE aBTOPCTBA
Ha JaHHble OOBEKTHI.

MockonbKky cocTtaB npecTynnenns B 4. 1 cT. 146 YK P chopmynmpoBaH kak matepuanbHbIN,
NpecTynieHne Npu3HaeTcst OKOHYEHHBIM C MOMEHTA MPUYUHEHUS KPYMHOTO yulepba aBTopy WUn MHOMY
npaBoobnagaTento (Hanpumep, HacnegHuKy, NPaBoMNPEEMHMKY ).

B cootBetcTBMM C 4. 2 cT. 146 YK P® He3akoHHOe UCMosib3oBaHME OOBHEKTOB aBTOPCKOro npasa
WX CMEXHbIX MpaB O3Ha4YaeT BOCMPOU3BEOEHWE WINKN PACNpPOCTPAHEHUE YYXKOTO XYAOXECTBEHHOIO,
My3bIKalIbHOTO MM MHOTO npou3BedeHus 6e3 cornacusi aBTopa WM MHOrO npasBoobnagartens.
BocnpoussegeHne ocyLlecTBNSETCA B BuAe KOMMPOBAHWSA, MyONMYHOIO WCMOMHEHWS W WHOTO, He
CBSI3aHHbIX C MPUCBOEHMEM aBTOpCTBa. B cocTaB gaHHOrO MpPecTynneHuss BXOOWUT TaKKe HapylleHue
CMEeXHbIX npaB. B cBA3n ¢ aTtum cnegyeTr OTMETUTb, YTO CMEXHBIMW C aBTOPCKMMM MpaBamu B
cootBeTctBMM co cT. 1303 K P® npusHaloTcAa WHTENnekTyanbHble MpaBa Ha pesynbTathbl
NCMOMHUTENBCKON AeATenbHOCTU, (OHOrpaMmbl, coobuieHne B acdump wmnu no kabenw paguo- u
Tenenepenay, cogepxaHve 6a3  OaHHbIX, MPOU3BEOEHMS  Hayku, nuTepaTypbl, WUCKYCCTBa,
obHapogoBaHHbIE NOCce NX nepexoa B obLeCcTBEHHOE JOCTOSHME.

lMpnobpeTeHne, XxpaHeHWe, NepeBO3ka KOHTpaaKTHbIX 3K3EMMMSPOB MNPOM3BEAEHUA WU
doHOrpamMm BMEKYT YrofoBHYH OTBETCTBEHHOCTb MO 4. 2 cT. 146 YK P®, Tonbko ecnu coBepLuatoTcs B
uensax cbbita unu B KpynHom pasmepe. KoHTpadakTHbIMM SBRSAKOTCA 3K3EMNMsSpbl NPOU3BEAEeHUA U
(oHOrpamMmmbl, N3roTOBIIEHNE MMM PaAcNpOCTPaHEHUE KOTOPbIX BreYeT 3a COOOM HapyLLEeHNE aBTOPCKUX U
CMEXHbIX MpaB.

lMoHATHE KpynHOro pasmepa packpbiBaeTCcs B NpMMeYvaHum K yKasaHHOW cTatbe. Tak, cornacHo CT.
146 YK PO gesiHns, npegyCMOTpPEHHbIE Ha3BaHHOW CTaTbeN, MPU3HAKTCA COBEPLUEHHLIMU B KPYMHOM
pasmMepe, ecrn CTOMMOCTb 3K3eMMSpOB MNPOM3BEAEHUA MIM (POHOrpaMM MO CTOMMOCTb MpaB Ha
ncrnonb3oBaHne OHOBEKTOB aBTOPCKOro npaBa M CMEeXHbIX npaB npesbiwaiT 50 Thic. pyb., a B ocobo
KpynHom pasmepe - 250 Tbic. py6.

Keanudwuumpytowmne npuaHaku, HasBaHHble B 4. 3 cT. 146 YK P®, oTHOCATCS TOMBKO K OEsHMI0,
NPeayCMOTPEHHOMY Y. 2 HA3BaHHOW CTaTbW: COBEPLUEHUE AESHUSA TPYNnov nul no npeaBapuTenibHOMY
CroBOpYy mnu opraHmaoBaHHon rpynnon (cT. 35 YK P®); B 0ocobo kpynHom pasmepe (MpumevaHue); imuom
C UCMONb30BaHNEM CBOErO crnyebHoro nonoxeHns (cT. 146 YK P®).

CybbekToM [aHHOro mnpecTynneHuss MoXeT ObiTb dwusmyeckoe nvuo, pocturwee 16 ner.
CybbekTMBHas CTOpoHa BblpaxaeTcss B npsmom ymbicne. CyuwectByeT [loctaHoBneHue [lneHyma
BepxosHoro Cyga P® ot 26 anpensa 2007 r. N 14 "O npakTuke pacCMOTPEHMS CyAamMn YroroBHbIX Aen O
HapyLleHNM aBTOPCKMX, CMEXHbIX, U300peTaTenbCkMx U MaTeHTHbIX MpaB, a Takke O HEe3aKOHHOM
MCMNONb30BaHNM TOBApHOro 3Haka", KoTopoe nomoraeT pa3obpaTtbcs B AaHHbIX Bonpocax. Kpome atoro, B
lMocTaHoBNEeHUN TaKkKe ykasblBaeTcd, YTO NpW KBanudukauMm OEeWCTBUM BUMHOBHLIX MO JernaMm o
NPEeCTYNNeHUsX, NpegycMoTpeHHbIX CT. 146, a paBHo cT. cT. 147 n 180 YK P®, He OOMmKeH yunTbiBaTbCH
NPUYMHEHHBIN NOTeprneBLIEMY MoOparbHbI Bped, B TOM 4YuChe CBA3aHHbLIA C NOoApbIBOM €ro OerioBow
penytauun. [aHHble TpeboBaHMA MOryT ObiTb PacCMOTPEHbl B paMkax YrofloBHOrO fgena nyTem
paspeLLeHnsi NPeabABNEHHOro NOTEPNEBLLMM rPaX4aHCKOro 1cka.

BepxosHbin Cyg PP obpaliaeT BHMMaHWe cygoB Ha HE06X0OMMOCTb BbIMONHEHUSA TpeboBaHui CT.
60 YK P® 0 HasHayeHun nvuam, BUHOBHbIM B HapyLIEHUW MpaB Ha pe3yrnbTaTbl UHTENNEKTyarbHOW
OEeATeNnbHOCTM M Ha CpeacTBa WHAMBMAyanu3auuu, CNpaBeAnMBOrO Haka3aHus B COOTBETCTBMM C
XapakTepoM U CTEMEHbIO 0BLLIECTBEHHOW ONACHOCTM NPECTYNeHus, 06CToATEeNbCTBaMM €ro COBEPLUEHMS
W JIMYHOCTBIO BUHOBHOrO. B ykasaHHOM crnydae cygam HeoBXOAMMO YyYUTbIBaThb, B YACTHOCTU, XapakTep U
CTeneHb HapyLEHUN OXPaHAEMbIX 3aKOHOM MNpaB Ha pesynbTaTbl MHTENNEKTYanbHON AeSATENbHOCTU U
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cpefctBa VHOVBMAyanu3aumu, pofib fvua B COBEPLUEHWM MNPECTYMNeHus, pasmep NPUYUHEHHOrO
yuiepba.

Kpome Toro, ucxogsa u3 nonoxeHun 4. 3 cT. 47 YK P®, ecnm ykasaHHble NpecTynneHns Obinm
COBEpLLEHbI C UCMOSb30BAaHNEM BUHOBHbLIM CBOErO CryXeBHOro NonoxeHusl, cyaam cnegyet obcyxagaTb
BOMPOC O JMWEHUN BWHOBHOIO MpaBa 3aHMMaTb OMNpedeNieHHble [OOJMKHOCTM WNKU  3aHMMaTbCs
onpefeneHHo AeATenbHOCTbIO, UMess B BMAY, YTO 3Ta Mepa MOXET Ha3HayaTtbCs B KadecTBe
OOMOSTHUTENBHOrO HakasaHWst M B TeX Chy4yasx, Korda OHa He npefyCcMOTpeHa COOTBETCTBYHOLLEN
ctatben OcobeHHon Yactn YK P® (n. 29 MNoctaHoenenus MNnenyma BepxosHoro Cyga PO "O npaktuke
pacCMOTPEHUs1 CyOaMKU YrOfioBHbIX A€ O HapyLeHWM aBTOPCKUX, CMEXHbIX, N300peTaTenbCkux U
MaTeHTHbIX NpPaB, a Takke O HE3AKOHHOM MCMOSIb30BaHUN TOBApHOro 3Haka").

BepxoBHbii Cyn P® Takke 0cob0 ykasbiBaeT, 4YTO 0OOOPOT KOHTpadhakTHBIX 3K3EeMMIspoB
npou3esegeHnin nnm poHorpaMm HapyLlaeT oxpaHsiemble dpefeparnbHbiM 3aKOHO4ATENLCTBOM aBTOPCKUE
N CMEXHble NMpaBa, B CBSI3N C YEM YyKa3aHHbIE 3K3eMMNIisipbl NPOM3BEAEHUA UK boHOrpamMM nopgnexar
KOH(pMCKauMm 1M yHUYTOXEHMIO ©e3 Kakon-nmbo komneHcaummn (3a UCKIIYEHWEM CrydaeB nepefayu
KOH(OMCKOBaAHHbIX KOHTpadaKTHbIX 3K3EeMMMAPOB MNpou3BedeHun wunu doHorpamm obnagaTento
aBTOPCKMX UM CMEXHBIX NpaB, €Cnn 3TO NPegyCMOTPEHO AENCTBYIOLLUM B MOMEHT BbIHECEHMWS peLLEHMS
no geny degeparnbHbIM 3aKOHOM).

KoHduckaumm nognexar opyavst U UHble NMpuUHaanexawne obBMHAEMOMY CpeacTBa COBEPLUEHMS
NPecTynneHnsi, B YacTHOCTM obopyaoBaHue, Npodne YCTPOWCTBa M matepuansl, UCMOMb30BaHHbIE A1
BOCMpPOM3BEAEHNS] KOHTpadaKTHbIX 3SK3EeMMIIIPOB MNPOM3BEAEeHUA MM doHorpamm. [aHHbIi BbIBOA
BbITEKaAET 13 nonoxeHun n. "r" 4. 1 ct. 104.1 YK P®.

MyHkTOM 2 CT. 243 'K P® ycTaHOBMNEHO, YTO B Criy4asix, NpeayCMOTPEHHbIX 3aKOHOM, KOHdmckaums
MOXeT ObiTb Npou3BedeHa B agMUHUCTpPATMBHOM nopsigke. CormacHo cT. 7.12 KoAll P® B
a4MVHUCTPaTUBHOM MOPSiAKE MOMYT ObITb KOH(DMCKOBaHbI KOHTPadaKTHbIE IKIEMMSPbI NPOU3BEaEHNN U
doHOorpamMm, a Takke Opyausl COBEpPLUEHUS afgMUMHUCTPATMBHOIO MpaBOHapylleHuss B obnactu
aBTopckoro npaea. Takke cT. 14.10 KoAll P® npegycMoTpeHa KoHdMCKauMs B aAMUHUCTPATMBHOM
nopsigke npeamMeToB, COAEpPXKallMxX HE3aKOHHOE BOCMpPOM3BEOEHWe CpPeACTB  MHAUBMOyanu3aumu
(ToBapHoro 3Haka). Cygam npegnucaHo Takke yYMTbiBaTb MNONOXEHNS rpaXaaHCKOro 3aKkoHoA4aTenbCTBa,
B COOTBETCTBUM C KOTOPbIMU KOHTpadakTHblE 3K3eMMNspbl Npou3BeAeHUA Unn oHOrpaMM, a Takke
obopynoBaHue 1 matepuansl, UCMOMb3yeMble UM NPeAHa3HaYeHHbIe AN HAPYLUEHUS UCKITIYUTENBbHbIX
npaB Ha pesynbTaTbl WHTEMMEKTyanbHONM [OEATEeNbHOCTM WM Ha cpeactBa MHOMBMAyanusauum, Mo
peLLEHMIO Cyaa noanexar u3baTmio 13 obopoTa 1 YHUUTOXAKTCS 3a CHET HapPYLUMTENs, €Crv 3aKOHOM He
npenycMoTpeHo mnx obpalleHne B goxoa Poccuiickon degepaumm.

Paspeluas gena o HapylleHuy npaB Ha pe3yfbTaTbl MHTENNEKTYanbHON OEeATENbHOCTU U CPeacTBa
WMHAMBUOyanu3aummn, cyabl OOMKHbI YYUTbIBATb, YTO NpaBa Ha yKasaHHble OOBLEKTblI MHTEMNNEKTYanbHON
CODCTBEHHOCTU MOTYT NpUHaANexaTb UHOCTPaHHLIM PU3NYECKMM U IOPUANYECKMM Nuuam. B nocrnegHem
Ccrny4ae OHU MONb3YHTCA 3alUMTON B nopsigke, NPeaycMOTPEHHOM dedeparnbHbiM 3aKOHOM, HapaBHe C
dusnyeckMMmn 1 opyandeckummn nuuamm Poccuinckon depepaumm B cuny MexayHapoLHbIX AOroBOpoB
Poccuiickon denepaumm unm Ha OCHOBE NpUHLUMNA B3aUMHOCTM.

B cootBeTcTBUM C Y. 4 CcT. 15 KoHCcTUTyuum PO, 4. 4. 2 n 3 c1. 5 3 "O mexayHapoOHbIX 4OroBopax
Poccuinckon ®depepaumn” cygam npu paspelleHun Bompoca O TOM, UMENO N MECTO HapylleHue
n3obpeTaTenbCknx U NaTeHTHbIX NpaB NMMbo He3aKOHHOE WUCMONb30BaHWE TOBAPHOro 3HaKa, HaOmexuT
UMETb B BMAY, YTO €Cnu MexOyHapoAHbiM JoroBopom Poccuickon degepaumy yCTaHOBIEHbI UHbIE
npaBuna, Yem nNpeaycMOTPEHHbIE 3aKOHOM, TO NMPUMEHSATCS NpaBuna MeXayHapogHoro 4orosopa.

B nyHkte 24 T[loctaHoBnenusi BepxoBHoro Cypga P® "O npaktuke paccMOTpeHus cygamu
YrONOBHbIX Aen O HapyLleHWN aBTOPCKMX, CMEXHbIX, M300peTaTenbCknx U NaTeHTHbIX MpaB, a Takke O
HE3aKOHHOM WCMOMb30BaHWM TOBApHOr0 3Haka" BHMMaHME CydoB OOpalleHO Ha TO, YTO MOHSITME
KpynHoro yuwiepba, koTopoe Mcnonb3oBaHo B 4. 1 cT. 146 n c1. 147, c1. 180 YK P®, 3akoHogaTenbHO
onpefeneHo TONbKO AN Lenen npuMmeHeHus nocnegHen. 9to cnegyeT m3 cT. 169 YK P®, B koTtopow
Has3BaHa cymma yulepba, npesbiwatowas 250 Tbic. pyb. B ocTanbHbIX cnydasx cydbW Camun OOIMKHbI
YyCTaHOBMWTb pa3mep KpynHoro yuiepba (MpusHak NnpecTynineHunst), UICXoas N3 06CTOATENbCTB KOHKPETHOMO
aena. Ecnn "cymmoBble nokasatenu" gedHun, ksanuduuupyembix no ct. cr. 146, 147, 180 YK P®, He
MO3BOMAT HAa3HAYNTb 3a HUX YFOMOBHYKD OTBETCTBEHHOCTb, TO 3a 3TU HapyLUIEHWs] CyLLeCTBYET U
rpaXxgaHCcKo-npaBoBas, a Takke aAMUHUCTPATUBHAsS OTBETCTBEHHOCTb.

B sakmtouenne MNneHym BepxosHoro Cyga P® ykasan, 4to ncxogsa ua tpebosaHunm ct. 9 @3 "O
BBEEHMM B AENCTBME 4YacTu yeTBepTon [paxagaHckoro kogekca Poccurckon degepaumn” aBTOPCTBO,
UMS aBTopa U HENPUKOCHOBEHHOCTb MPOM3BEAEHUIN HAYKN, NUTepaTypbl U NCKYCCTBA, a Takke aBTOPCTBO,
MMSI UCMONHUTENSA U HEMPUKOCHOBEHHOCTb UCMOSTHEHMSI OXPaHSIlOTCS B COOTBETCTBUM C MpaBuiiamu CT.
cT. 1228, 1267 n 1316 K P® HeszaBMcMMO OT TOro, NMpedoCTaBmnsnachb N nNpaBoBasi OXpaHa TakuM
pesynbTataM WHTENneKTyanbHOW OeATEeNbHOCTM B MOMEHT ux cosgaHus. OxpaHa aBTopCcTBa, MMEHM
aBTopa M HENpPUKOCHOBEHHOCTU MPOWM3BEAEHWI HayKu, NUTEepaTypbl M UCKYCCTBA, a Takke aBTOPCTBA,
UMEHWN WCMOMHUTENS W HEMPUKOCHOBEHHOCTU WCMOMHEHNS OCYLLECTBMSETCS Ha OCHOBaHWW nNpaBwn
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ykasaHHbIx ctaten K P®, ecrnv cooTBeTCTBYyHOLLEE MOCAraTeNbCTBO COBEPLUEHO MOCIE BBELEHUS B
pencteme yactn yetsepton K PO.

Mo MHeHno BepxosHoro Cyga P®, npu paccMoTpeHun yronoBHLIX AENT O HAapyLUEHUN aBTOPCKUX,
CMEXHbIX, M300peTaTenbCKkMX M MATEHTHbIX MpaB, a Takke O HEe3aKOHHOM MCMOSfIb30BaHWM TOBAPHOro
3Haka, coBeplleHHbIX 00 1 sHBapsa 2008 r., cyAbl AOMKHbI y4uTbiBaTb, YTO cornacHo cr. 5 ®3 "O
BBEAEHUN B AENcTBMEe 4acTu 4eTBepTon [paxpgaHckoro kogekca Poccunckon depepaummn” aBTop
Npon3BedeHNs WNU WHOW NepBOHaYanbHbI NpaBoobnagartenb ONpeaensawTcs B COOTBETCTBUM C
3aKoHOAaTeNbCTBOM, AENCTBOBABLUMM HA MOMEHT CO3[4aHUS MPOU3BEAEHMS.

MonoxeHnst ®3 "O BBeAeHUM B OEWCTBUE YacTu YeTBepTon [pagaHcKoro kogekca Poccuinckon
depepaumun” cygam HagnexuT yuYuTbiBaTb TakkKe MpU ONpederieHnM CpPoKOB, B TEYEHWE KOTOpbIX
WHTENmeKTyanbHble nMNpaBa nogfnexar OxpaHe, W WX HapyleHue BrevYeT MpeayCMOTPEHHYIO
3akoHogartenbctBOM Poccuiickon Penepaumm OTBETCTBEHHOCTb, B TOM 4ucne yronosHyw (M. 33
MoctaHoBnenns BepxoBHoro Cypa P® "O npakTuke paccMOTPeHMsI cydamu YrofioBHbIX Aen O
HapyLleHUN aBTOPCKUX, CMEXHbIX, U300peTaTenbCKMX W MaTeHTHbIX MpaB, a Takke O HEe3aKOHHOM
NCMNOMb30BaHMM TOBAPHOrO 3HaKa").

§ 4. Cniyyan HapyLLeHUs1 aBTOPCKMX MpaB nuagarernsi.
[okyMeHTMpoBaHue hakTa HapyLLeHNs aBTOPCKMX NpaB nsgarens.
HerictBya nsgarens npy obHapyxeHnn KOHTPadaKTHbIX TUpaXen

Mpexge 4yem roBopuTb O HapyLIEHUW aBTOPCKUX MpaB v3gaTens, cregyeT onpefenuTb, KTo UM
saBnsieTca. B cootBeTcTBMM CcO CT. 2 3akoHa PO "O cpencrBax maccoBov MHopmauun” nog nsgarenem
NMOHUMAETCS M3aTenbCTBO, MHOE ydpexaeHue, npeanpuatve (npegnpvHumaTtenb), OCYLEeCTBAsOWNe
MaTepuanbHO-TEXHUYEeCKoe obecneyeHne NpoM3BOACTBa MPOAYKUUM CpeacTBa MaccoBOW MHGOpMaLmK,
a Tawkke TMpupaBHEHHbIE K W3AATEN0 OPUONYECKOE NUUO WAWM TpaXdaHuH, ANS KOTopbIX 3Ta
OEATEeNbHOCTb He SBNSAETCA OCHOBHOM JMOO HE CRyXWT [MaBHbIM MWMCTOYMHUKOM fgoxoga. [aHHoe
onpegerneHne Heckonbko paclumpsietcs cT. 1287 'K P®, cornacHo KoTopor B Ka4yecTBe u3garternsi MoXxeT
BbICTynatb nmuo (Oyab TO topuanyeckoe mnm pmanyeckoe), KOTOpoe OCYLLEeCTBASAET onybrnvkoBaHue
npousBefeHNss Hayku, nNuTepaTypbl WM UCKYCCTBa MOCPEACTBOM BbIMyCKa B CBET €ro 3K3eMMMspoB,
BOCNPOM3BEAEHHBIX MONMrpadUIECKnM CrnocoboM, NPEUMYLLLECTBEHHO B KOMMEPYECKNX LIENsX, T.e. Ans
npogaxu.

KoHeuHo, nsgartenb He OCyLLeCcTBNSET HENOCPEACTBEHHO M3rOTOBMIEHME MEYaTHbIX 3K3EMMIISPOB
npoussegeHvii. [JaHHyto paboTy BbINOMHSAOT nonvrpaduyeckne npeanpusatns, B YacTHOCTY Tunorpadmm,
KOTOpbIE KaK pa3 1 OCYLLECTBASIOT TUPaXMpPOBaHWe Npom3BeeHnii nonurpadgumyeckum cnocobom. Yawe
BCEro TUPaXXMPOBAHME BbIMOJTHAETCS M3rOTOBUTENAMU MO 3akasy usgartenen, kotopble BeayT paboTy ¢
aBTopamu. B HekoTopbIX cnydasx Tunorpadmm ocyLLECTBASAIOT TUPaXXMPOBaHWE MO LOroBOPY C TPETbMMU
nuuamm (B 6ONbLUMHCTBE CryYaeB C aBTOpPaMy UMN MX MpaBoMNpeeMHUKamMm - "M3gaHme 3a cyeT aBtopa')
UNn No coBCTBEHHOW MHMUMATUBE (pacxodbl COOTBETCTBEHHO foXaTtca Ha Tunorpaduio). B nocnegHem
crny4yae OHW MOryT OEeNCTBOBaTb Kak MpaBOMEpPHble NUOO Kak HEe3aKOHHble M3gaTenu (B Hayke Takasi
KaTeropusi Ny nony4una HaseaHve "nupatbl”).

Wspgatenb nevatHow npogykumym moxeT obnagaTtb psgoM MpaB B 3aBUCMMOCTM OT TOrO, Kakum
obpasomM OH 6bin umMu HageneH. B yacTtHocTW, u3gatens MMeeT MPaBO Ha UCMOMb30BaHWE, KOTOPOe
BKIIOY@ET B MEPBYH O4Yepedb MpaBO Ha BOCMPOM3BELAEHUE (TUPAKUPOBAHME) W pacrnpoCTpaHeHue
(Mpopaxy) 06BbEKTOB aBTOPCKOro npaea. JaHHy OeATENbHOCTb OH MOXET OCYLLECTBATbL HE TOMbKO Ha
OCHOBaHWMM MUCbMEHHBIX JOMOBOPOB C aBTOpamMu (COaBTOpaMu) MM UHbIMW obrnagaTensmy aBTOPCKMX
npae (NpaBonpeeMHMKaMmy aBTOPOB, HanpuMep HacrnegHvkamu, nuueH3vapamMn 1M Op.), HO Takke Ha
OCHOBaHWMM crneumanbHbIX HOpM 3akoHa. PaHee 3Tn HopMbl cogepxanucb B 3akoHe PP "O6 aBTOpcKOM
npaBe M CMEXHbIX NpaBax". Tenepb OHU BKIOYEHBI B YacTb YeTBepTyto K PP, a umeHHo:

1) nsgarento 3HUMKNONEeANI, SHLUMKIONEaUYECKUX CrIoBapen, Nepuognyecknx n NpoaomKatoLmnxcs
COOPHMKOB Hay4HbIX TPYAOB, raseT, XXypHanoB M APYrMX NEPUOANYECKMX U3OaHUA MPUHAANEXMT NpaBo
WCMONb30BaHNs TakMX u3gaHui. WsgaTenb BhnpaBe npu MAoOOM  MCMOMNb30BaHMM Takoro M3OaHWs
yKasblBaTb CBOE HaumeHoBaHue unm TpeboBaTtb ero ykasaHusi - n. 7 c1. 1260 'K PO (paHee - n. 2 cT. 11
3akoHa P® "O6 aBTOpCKOM NpaBe 1 CMEXHbIX NpaBax");

2) wvspgaTtenio, BbICTynawwemy pabotogatenem, npuvHagnexar WCKMNYUTENbHbIE MpaBa Ha
WCMONb30BaHNE CryXeOHOro npov3BEe4EeHUs, T.e. CO34aHHOr0 aBTOPOM B MOPSIAKE BbIMOMHEHUS
cnyxebHbix 06s3aHHOCTEN Unu cnyxebHoro 3agaHusa pabotogatensa - cr. 1295 K PO (paHee - cT. 14
3akoHa P® "O6 aBTOpckoM npaBe M cMexHbIX npaBax”). Mpu Mcnonb3oBaHny NOAOOHBLIX NPOVM3BEAEHUN
paboTogatene noATBepX4aeT CBOM MpaBa TPy4OBbIM JOMOBOPOM (KOHTPAKTOM) C aBTOPOM (Hanpumep,
doTorpacoM mnu XXypHanucToM n3gatenbCcTBa).

CnepoBaTtenbHO, m3gatenb MOXET notpeboBaTb 3aluTbl TOMbKO 3TUX MpaB (MOMyYeHHbIX MO
OOroBOPY MIW NprHagnexalnx emy no 3akoHy).

O6o03HayeHHasa npobnema paccmaTpvBaeTcs B UHOPMaUMOHHOM nucbme [pesmngmyma Beicwero
ApbutpaxHoro Cyga P® ot 28 ceHTsabpa 1999 r. N 47 "O630p npakTvku paccMOTPEHUS CrOpPOB,
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CBsI3aHHLIX C NpuMeHeHneM 3akoHa Poccuiickonn Geaepaunn "O6 aBTOPCKOM MpaBe M CMEXHbIX NpaBax”,
KOTOpOe MpuUMeEHSIeTCa B YacTu, He npoTusopedalten Yactn 4 K. M3 nyHkTa 10 Ha3BaHHOroO AOKYMeHTa
crneayeT, YTO UCMONb30BaHNE NPON3BEAEHUN, ECNIN MHOE HE YCTAaHOBMNEHO 3aKOHOM, JOMYCKAaeTCs TOMNbKO
Ha OCHOBaHMM aBTOPCKOTO [OroBopa, MpeaMETOM KOTOPOro SABMAIOTCA KOHKPETHble npaBa Ha
ncrnonb3oBaHWe, MnepefaBaeMble MO aBTOPCKOMY [OroBopy. Takue npaBa MOryT nepedaBaThbCs
MOMHOCTBI UMK YaCTUYHO APYIMM fiMUaM NUWb B Criyyae, ecriv 310 NpsiMO NPeayCMOTPEHO 4OFOBOPOM.
B vacTtHocTwn, Beicwimnin ApbutpaxHein Cyn PP B kauecTBe npMMepa paccmaTpuBaeT CriefQyloLni cnyyvan.

Mpumep.

ToBapuLLEeCTBO C OrpaHUYEHHON OTBETCTBEHHOCTBIO 0BpaTUnoch B apOMTPaXHbIA Cyd C UCKOM K
aKUMOHepHOMY 0OLLEeCTBY O BO3MELLEHNN YOBITKOB, MOHECEHHbIX B CBA3M C HAPYLLUEHUEM OTBETUYMKOM €ro
NCKMIOYUTENbHBIX NMPaB Ha XyA0XXeCTBEHHbIW DUMbM.

B obocHoBaHune TpeboBaHus McTel NpeacTaBuil JOTOBOP, 3aAKITOYEHHbBIA MeXOy HMM M TpeTbUMm
NULOM, MO KOTOPOMY BbInn MpuobpeTeHbl UCKMIOYUTENbHBLIE MPaBa Ha CMOPHbLIN PUIbM.

ApOuTpaxHbI cyn 060CHOBAHHO OTKasar B y4OBMETBOPEHUN NCKA MO CNeayoLWwMM MOTYBaM.

CyOoom yCTaHOBMNEHO, 4YTO akuuoHepHoe o6LecTBO npogaBano BugeokacceTbl C UIbMOM,
UCKMIOYNTENBbHOE MPaBO Ha pacnpoCTpaHEHUE KOTOPOro, MO MHEHM ucTua, Obino npuobpeTteHo
TOBapULLECTBOM MO BO3ME3QHOMY [OrOBOPY C TPETbUM NIULIOM.

Mo ycnosusim 3aTOro gorosopa npedycmaTtpuBanacb nepegada TOBapULLECTBY WCKITHOUUTENBHOIO
npaBa Ha pacnpocTpaHeHne dunbma. OgHako w3 MaTepuanoB fJena ycMaTpuBanocb, YTO
UCKMIOYMTENbHOE MpPaBO Ha MWCMNONb30BaHWE MPOM3BEAEHUA TpeTbe mnuMUo camo npuobperno y
N3roToBUTENS ayAMOBU3YyanbHOro NPOV3BELEHUSA MO LOrOBOPY, B KOTOPOM OTCYTCTBOBAsO YCIOBME O
BO3MOXHOCTM nepefayn 3Toro npaea. [OMNOMHWUTENbHbLIX COMMalleHNA K [OroBOpy Takke He
3aKmnyanocs.

B coortBetctBUM co cT. 31 3akoHa PP "O6 aBTOpckOM NpaBe M CMeXHbIX MpaBax" npaea,
nepefaHHble MO aBTOPCKOMY JOrOBOpPY, MOIMYT nepedaBaTbCs MOMHOCTBIO UM YacTUYHO APYIUM fvuam
NULWLb B Criyyae, ecnu 310 NpsAMo NpeayCcMOTPEHO JOTOBOPOM.

Mpu Taknx obcTosATENBLCTBAX TPETHE NMLO He BrnpaBe ObiNo nepefaBaTh MCKIIOYMTENBHOE NPaBo
Ha MCNoNb3oBaHWe NpousBedeHns UCTUy. A UCTel, UCXoad U3 3TOro, He Mor ObITb NpU3HaH obnagarenem
NCKMIOUYUTENbHBIX NpaB 1 TpeboBaTh UX 3awuTbl <58>.

<58> MMyHkT 10 nHdopmaumoHHoro nnucema lNMpesnanyma Beiclwero ApbutpaxHoro Cyaa P® ot 28
ceHTs6psa 1999 r. N 47. "MpaBa, nepefaHHble MO aBTOPCKOMY [OrOBOPY, MOMyT nepenaBaTtbCs ApYrvM
nuuam nywb B cny4vae, ecnm 3to NpPsSMo NpeaycMOTPEHO 40rOBOPOM”.

Takum o0OpasoM, Bce MnpaBa Ha WCMONb30BaHME MNPOU3BEAEHUs, MPAMO He MepedaHHble Mo
aBTOPCKOMY [OrOBOpY, CUYMTalOTCA HenepedaHHbiMW, a Jfvuo, CnegoBaTenbHO, He BrnpaBe VMU
BOcnonb3oBaTbcd. Kpome TOro, HeobxogMmo OTMETUTb, YTO €CnM B aBTOPCKOM [OroBope O
BOCNpOM3BEAEHUN (HAaNpuMep, MOCPeaCTBOM M34aHus) Npou3BeeHNst BO3HArpaXaeHne onpegensieTcs B
BMOE KOHKPETHOM (PUKCMPOBAHHOW CyMMbl, TO B [OrOBOpPE OOSMKEH ObiTb YCTAHOBMEH MaKCUMarbHbIN
Tupax npou3BeneHus. CnegoBaTenbHO, 93K3EMMSAPbl  MPOM3BEOEHWUM, BbIXOASALWME 3a  pPaMKu
YCTaHOBMEHHOIO TUpaxa, ABMATCS KOHTPaMaKTHbIMU.

B onucaHHOM cuTyaumun B cyde ucTel OomkeH byget noateepauTbe (PakT NpUHAZIEXHOCTU emy
aBTOPCKOro mnpaea M (Mnv) CMEXHbIX MpaB WM NpaBa Ha KX 3awWwuTy, a Takke (PakT MCMoNb30BaHUSA
OaHHbIX nNpaB OTBETYMKOM. [aHHble nonoxeHusa 3akpennedsl B n. n. 14, 39 lNoctaHoBneHus lNneHyma
BepxosHoro Cyna Poccunckon ®enepauum ot 19 nora 2006 r. N 15 "O Bonpocax, BO3HUKLLUMX Y Cyd0B
NPy PacCMOTPEHUUN TPAXKOAHCKUX AEerl, CBA3aHHbIX C NMPMMEHEHWEeM 3akoHogaTenbcTBa OO aBTOPCKOM
npaBe M CMEXHbIX NpaBax" (MPUMeEHSETCH B YacTu, He npoTneopeyallen yactu 4 K).

Takum obpasom, ecnu u3gatenb OOHAPYXUT KOHTpadakTHble 3K3eMMAsipbl NMPOVM3BEAEHUSA, €ro
no3vumsi No geny B cyde OyaeT 3aBUCETb OT TOrO, Kakme npaBa HapyLUEHbl, U OT ero NpoLeccyasnbHOro
nonoxenusi. Hanpumep, ecnu u3gatenb BbICTyNaeT UCTUOM MO deny v TpebyeT, 4ToObl OTBETYMK
npeKkpaTun NPOV3BOACTBO KOHTpadhakTHOM NPOAyKUMM, TO eMy criefyeT, CCbiNasiCb Ha HapylleHue ero
npae, NoATBEpPAUTb, YTO OTBETYMK HE MMEET OCHOBaHWI OCYLLECTBNATb MOAOOHYI0 AeATenbHOCTb,
MOCKONbKY M3gaTtens nognucan AOroBop wunv obnagaeT npaBamMu Ha NMPOWM3BEAEHME B CUMy 3aKoHa.
OpgHako ecnu usgarernb SBMseTcs OTBETYMKOM MO Aeny, TO OH JOIMkeH OyaeT gokasaTb, YTO NPOAYKUUS,
KOTOPYIO OH BbIMYCKaET, HE MOXET paccMaTpMBaTbLCA Kak KOHTpadakTHas.

Cnegyet Takke OTMETUTb, 4YTO cyf (obLwen rpucanKUMmn Unm aponTpaxHbIA Cya) MOXET BbIHECTM
pelleHne O KOH(mckaumm KoHTpadpakTHbIX 9SK3EMMISPOB MNPOM3BEAEHUSA, MaTepuanoB, a TaKke
06opynoBaHns, KOTOpble WUCMOMNb30BanuUCb AN BocnpousBedeHus. KoHTpadakTHble 3K3eMnnsipbl
npou3eBeneHuns no TpebosaHMio NpaBoobnagaTensd aBTOPCKMX NpaB MOryT ObiTb NepedaHbl nocnegHemy
(4. 3 cT. 32.4 KOAll PO).

B yvactn vetBepton K P® copepxuTca otaenbHasa ctaTbs, perynupyowias obecneyeHme mcka no
aenam o 3awute aBTopckmx npa. (cT. 1302 K PP, paHee 3Ty nonoxeHust 6inm 3acpmkcupoBaHbl B CT.
50 3akoHa P® "O6 aBTOpCcKOM NpaBe 1 CMeXHbIX Npasax"). B yacTHocTW, 3akoHogaTenb ykasan, yuto "cyq
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MOXET 3anpeTuTb OTBETYUKY WM JMLY, B OTHOLUEHWM KOTOPOrO MMEKTCA AOCTaTOYHbIE OCHOBAHWUS
nonaraTtb, YTO OHO SBMNSETCA HapyLUMTENEM aBTOPCKMX MpaB, COBepLlaTb OnpefeneHHble OenCTBUS
(n3roToBNEHWe, BOCNpOM3BEAEHUE, MPOA4aXy, caoadyy B npokart, MMMOPT NMbo uHOe NpedycMOTPEHHoe
rPaXXOgaHCKMM  3aKOHOOATENbCTBOM  UCMOMb30BaHME, a Takke TPaHCMNOPTMPOBKY, XPaHEHMe unu
BMafeHue) B Lensx BBeOEHWs B rpaXaaHCkun obOpOT 3K3EeMMNNAPOB MNPOU3BEAEHUs, B OTHOLUEHMU
KOTOpbIX NPeanonaraeTcs, YTO OHU ABMAOTCHA KOHTpadakTHeIMK".

MoMmMmo aToro, cygy NPeLoCTaBrEHO MPaBO HANOXWTb apecT Ha BCce 3K3eMMnuispbl NOAOOHbIX
npousBefeHniA, a Takke Ha MaTepuanbl n 00opygoBaHue, NCMOMNb3yeMble UMK NpegHas3HavYeHHble As UX
N3roTOBMNEHNS UNN BocnpousseneHns. Kpome Toro, npu HammumMm JOCTaTOYHbIX AAHHbIX O HapyLleHWM
aBTOPCKMX MpaB OpraHbl JO3HaHUS UK cnefctens 06s13aHbl MPUHATL MEPbl AN po3bicka M HanOXeHUs
apecta Ha YykasaHHble 3K3eMMNnspbl NPOM3BEAEHUs, MaTepuanbl M obopygoBaHMe, BKIOYas B
HeobX0AMMbIX Cry4Yasix Mepbl MO UX U3BATUIO N Nepedade Ha OTBETCTBEHHOE XPaHEHUE.

B cootBeTcTBUM C N. 15 MHopMauunoHHoro nucbma lMpesvanyma Beicwero ApbutpaxHoro Cyga
P® "OG30p npakTUKM pacCMOTPEHUST CMOPOB, CBSA3aHHLIX C MpuMeHeHnem 3akoHa Poccuiickon
depepaummn "O6 aBTOPCKOM MpaBe M CMEXHbIX MNpaBax" cyd NPUHMMaEeT pelleHMe O KOoHdumckaumm
KOHTpadhaKTHbIX 3K3EMMMSPOB MPOM3BEAEHMI HE3aBUCUMO OT Hanuuus XxopaTtamcrBa o6 3TOM CO
CTOpPOHbI UcTua. Hanpumep, n3gartenscTtBO 06paTuiiocb B apOUTPakHbIA Cyd C UCKOM K aKLMOHEPHOMY
obLlecTBy O 3anpelleHun pacnpocTpaHATb MpousBedeHne (MoBecTb, pacckas, poMaH MW T.M.),
BbIMyLLEHHOE B CBET OTBETYMKOM, TMOCKOMbKY WCKMIOYUTENbHBIE MpaBa Ha Hero npuHagnexar
n3gartensbcrBy.

Cyn nepBON MHCTaHUMM UCK YOOBNETBOPWI, NPU3HaB UcTUa obnagarenemM UCKTUUTENbHBLIX NpaB
Ha M3gaHve 1 pacrnpocTpaHeHre NPon3BeaeHNs.

UcTey obxanyeT 310 pelleHne n B xanobe ccbinaeTcs Ha TO, YTO Cy[ B HapyllieHue n. 4 cT. 49
3akoHa P® "O6 aBTOpCKOM MpaBe U CMEXHbIX npaBax" <59> He NMPUHSAN pelleHns O KOHdMCKauumn m
YHUYTOXEHNMN KOHTPadaKTHBIX 3K3EMMIIAPOB NPOU3BEAEHMS.

<59> B HacTosee BpeMs JaHHbIN HOPMAaTUBHbINA aKkT yTpaTun cuny.

Cyn anennsumMoHHOM MHCTaHUMM pelleHne ocTaBun 6e3 M3MeHeHusl, yka3aB Ha TO, YTO uctel
OOMmKeH Obin NpeabsiBUTb COOTBETCTBYHOLWEe xopaTtancTBo. OAHako CyA KacCaLMOHHOW WHCTaHuuu
N3MEHWN U peLLeHne, U NOCTaHOBIIEHNE, COCMaBLUNCh Ha TO, YTO B COOTBETCTBUM C . 4 cT. 49 3akoHa PP
"O0 aBTOpPCKOM MnpaBe M CMEXHbIX MpaBax" KOHTpadaKTHble 3K3EMMNSAPbl MPOM3BEAEHUA noanexar
obsA3aTenbHON KoHdUCKauum Mo peleHuto  apbutpaxkHoro cyga. KoHduckoBaHHbIE 3K3eMMNNSApbI
NnoAnexaT YHUYTOXXEHUIO, 32 UCKIIOYEHMEM CITy4aeB UX nepedayvm obnagartento aBTOPCKUX npas.

B pesynbTtaTe, nockonbky TpeboBaHue O nepepade KOHTPadaKTHbIX IKIEMMMSPOB U3AATENbCTBY
OEVCTBUTENBbHO He MNpeabsaBrisNoCb, CyAd KacCauMOHHOW MHCTaHUMM CYernl HeoOXOAMMBbIM W MPUHSAN
peweHne 06 UX KOHUCKALMU U YHUYTOXEHMU HE3aBUCMMO OT Hanuuusa xopaTtanctBa o6 3Tom co
CTOPOHbI UCTLA.

PaccmatpmBasi gaHHbIA  BOMPOC, MOXHO MpPMBECTU €elle OAWH MpuMep, CBA3aHHbIN C
KOHTpaakTHOW NpoayKLUnen.

Mprnmep.

depnepanbHbii apbutpaxHein cyd MOCKOBCKOTO OKpyra paccmaTtpvBan Oenio no TakoMy MCKY.
O6wecTBO C OrpaHMYEeHHOW OTBETCTBEHHOCTbI "MexayHapogHbii GusHec-ueHTp "6 kapat" (ganee -
00O "MexagyHapogHbI brusHec-LeHTp "6 kapat") obpaTtunock B ApbutpaxHsbin cya r. MOCKBbl C UCKOM K
oblWecTBy C OFpaHUYEHHOW OTBETCTBEHHOCTBbIO "Y4yebHo-mMeToguyecknin U MHPOPMAaLUOHHO-
KOHcynbTatTmBHbI  LeHTp "lOBenup-UHpopm" (mnanee - OOO "KOsenup-UHdopm") o B3bickaHum
KOMMNEeHcaumMM 3a HapylleHue aBTOpPCKUX MpaB, 3anpelieHun pacnpocTpaHeHUs U U3bATUM
KOHTpachaKTHOro TMpaxa cnpaBoyvHuka "lMpakTrka npogax oBeMpHbIX n3genuin'.

VckoBble TpeboBaHMsA 3asiBNeHbl NO OCHoBaHuAM n. n. 1, 2 ¢1. 16, n. 3 ¢1. 48, n. 2 ¢cT1. 49, n. 1 cT.
49.1 3akoHa P® "OO6 aBTOpCKOM MpaBe M CMEXHbIX npaBax" M MOTUBMPOBAHbI TEM, YTO OTBETYMK,
onybrMKoBaB CMpaBOYHWMK MO4 HassaHveM "lMpakTtuka npogax HBeNupHbIX u3genun”, Gonee 2/3
TBOPYECKOIO MaTepuarna KOTOpPOro COCTaBMsAT MNPOU3BEAEHMS, WCKIYATENbHbIE WMMYLLECTBEHHbIE
npaBa Ha KOTopble NMpUHaAnexart UCTUY Ha OCHOBaHMN aBTOPCKMX A0roBopoB OT 1 nioHsa 2004 1. N 1, oT 8
aekabpsi 2004 r. N 3, Tem cambIM HapyLUMIT UCKIMIOYUTENbHBIE MPaBa MCTUA Ha OaHHble NMPOU3BEAEHMS,
YTO SABMSETCS OCHOBaHMEM ANS B3bICKAHMSA C OTBETYMKA KOMMEHCauMU 3a AOMyLlEeHHOE HapylueHue.
KpomMe TOro, Mo MHEHUIO MUCTUa, 3K3eMnnspbl cnpaBodHuKa "lpakTuka npogax BENUPHLIX usgenun',
Ony6IIMKOBAHHOTO OTBETYMKOM, SIBNAOTCA KOHTpadakTHbIMK U NMOAMEXaT U3bSATUIO.

Pewennem ApbutpaxHoro cyga r. MockBbl, OCTaBfeHHbIM 6€3 W3MEHEeHWs MOCTaHOBMEHUEM
HeBdAtoro apObuTpakHOro anennsiuMoHHOrO cyda, MckoBble TpeboBaHus yposrneTtBopeHbl: ¢ OO0
"FOBenup-Uudopm" B nonbdy OO0 "MexayHapoaHbii BusHec-LeHTp "6 kapaTt" B3biCKaHa KOMMeHcaums
3a HapyweHue aBTopckmx npaB; OO0 "HOeenup-MHdopm" 3anpelleHo pacnpocTpaHeHue
KOHTpaakTHOro Tupaxa cnpaBodHuka "lMpakTuka npogax BENUPHbIX m3genun” ¢ BbIXOgHbIMU
AaHHbIMU: TMpaX 5 TbIC. 9K3eMNNApoB, LeHa ceBobogHas, Homep nognucaH B neyatb 25 mapta 2005 r;
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cydom Tarke npuHATO pelleHune 06 mabatum y OO0 "tOBenup-NHDopM" KOHTpadaKTHbIX 3K3EMMNISPOB
cnpaBoYHuKa "lNpakTuka npoaa BENPHbLIX n3genuin”.

Mpu aTom cyabl 06emx MHCTaHUMI UCXOOQUNM M3 TOro, YTO OTBETYMK HE3aKOHHO BOCNPOM3BEN B
n3gaHHOM UM crpaBoudHuUKe "lpakTuka npodaXk HBENUPHLIX M34enun" oxpaHseMble NPOU3BEeLEHMS,
obnagaTteneMm WCKMHOUUTENBbHBIX MMYLLECTBEHHbIX MPaB Ha KOTOpblE SIBNSIETCS MCTEL, Ha OCHOBaHWUU
aBTopckmx goroeopoB oT 1 noHs 2004 r. N 1, ot 8 aekabps 2004 r. N 3.

Ha npuHsaTele no geny cynebHsie aktel OO0 "HOBenup-MHdopm" nogaHa kaccauuoHHast xanoba, B
KOTOPOW 3asiBUTENb NMPOCUT peLLEeHNe 1 MOCTaHOBMNEHME anennsiLMOHHON UHCTaHUUN OTMEHUTL B CBSA3U C
HenpaBuIbHbIM MPUMEHEHNEM CyaMn HOPM MaTepUaribHOrO U HOPM MpoLeccyarnbHOro npaea, a Takke
B CBSI3M C HECOOTBETCTBMEM BbIBOAOB, COAEPXKaLLMXCA B 0OXanyembix CyAebHbIX akTax, YCTaHOBITEHHbLIM
no geny gaktmyecknm obCcToaTeNbCTBAM M UMEKOLLMMCS B Aere JoKa3aTenbCTBaM.

Mo MHeHWO 3as8BUTENs, CMOPHbIE MaTepwuanbl, BKMOYEHHbIE B M34aBaeMble UCTLOM KHurn 1, 2
"lMpakTuka npogax HBENMVPHBIX YKpaweHun", OblNn NpaBOMEPHO BOCMNPOM3BEAEHbI OTBETYMKOM B
crnpaBoyHuke "lMpakTvka npogax tBENUPHbIX U3Aenuin" B COOTBETCTBMM C YCNOBUSIMWU 3aKMHOYEHHOMO
mexgy OO0 "MexayHapogHbii 6usHec-LeHTp "6 kapat" n OOO "tOBenup-UHdpopm" gorosopa ot 3
aekabps 2003 r.

B cynebHom 3acegaHuu npeactaBuTENb 3asBUTENSA OOBOAbI KACCALMOHHOW Xanobbl nogaepxarnt,
npegcrtasutens OO0 "MexayHapoaHbii OM3Hec-LeHTp "6 KapaT" Bo3paxan NpoTUB ee yAO0BIETBOPEHMS
no [JoBodam, W3MNOXEHHbIM B OT3biBE, Monarasi, YTo CyAbl NEPBOM WM anesNAUMOHHOM MHCTaHUMN
MOMHOCTBIO BbISICHWIM M OLEHUNN hakTnyeckme o6CTOSATENbCTBA M MPUHATM 3aKOHHbIE U OOOCHOBaHHLIE
cynebHble akTbl.

ApOUTpaXHbI Cyd KacCauWOHHOW MHCTaHLMK, MPOBEPMB B COOTBETCTBUM cO CT. 286 AlNK P
3aKOHHOCTb MPUHSATBIX MO AEeny PEeeHNs W MNOCTaHOBMEHUA anennsiuMoHHOM WHCTaHUMK, WU3y4yuMB
mMaTepuarnsl Aena, BbICNyLaB ABUBLUMXCA NpeAcTaBuTenen nuu, y4acteyowmux B gene, obcygus 4oBoabl
KaccaLMOHHON >anobbl N BO3paXXeHU Ha Hee, He HaxoguT OCHOBaHUNM ANs ee y40BNeTBOPEHNS.

B cootBetctBMM c n. 1 cT. 16 3akoHa P® "O6 aBTOpCKOM npaBe M CMEeXHbIX MpaBax" aBTopy B
OTHOLUEHMW €ero Mnpou3BedeHuss NpuHagnexaT WCKIKYUTENbHbIE MpaBa Ha  MCMNONb30OBaHUe
npoussedeHuns B nobon dopme 1 nodbiM crocobom.

CornacHo n. 1 ct. 30 TOro e 3akoHa MMYLLECTBEHHbIE MpaBa, yka3aHHble B CT. 16 HacTosLiero
3akoHa, MOryT nepegaBaTbCAd TOMbKO MO aBTOPCKOMY [OrOBOPY, 3a WCKIOYEHWEM Cry4vaes,
npeaycMOTPEHHBIX CT. CT. 18 - 26 paccmaTpmBaeMoro 3akoHa.

Kak yctaHoBneHO cygamu nepBon u anennsaumoHHon nHcetaduun, OO0 "MexgyHapoaHbin buaHec-
LeHTp "6 kapaT" Ha OCHOBaHUM aBTOpPCKMX goroBopoB OT 1 mtoHs 2004 r. N 1, ot 8 gekabpsa 2004 r. N 3
saBnsieTca obnagatenemMm WCKMYMTENbHBIX MpaB Ha WCMNONb3OBaHWE Npou3BedeHui: "[paroueHHble
MeTannbl U ux cnnasbl”, "KOHCTPYKTMBHbIE 3nemMeHTbl BenupHbIX wusgenun”, "Knaccudukaums
IOBENUPHbIX uK3genun”, "Yxog 3a toBenupHbiMKM  umsgenusamun”’, "ToproBble ApnblkW: Kak udnTatb
MHOpMaUMo Ha Brpke", BKIMOYEHHbIX B U34aBaemMyto UCTUOM KHury 1 "lMpakTuka npogax HBENMPHbIX
yKpaweHuin", a Takke "MepyaHOansuHr toBenupHoro marasuHa", "TexHonorma npofax HBENUPHbIX
YKpalleHuin", BKIMIOYEHHbIX B U3aBaemMyto UCTLIOM KHUry 2 "lpakTuka npogax oBenupHbIX ykpalleHnin".

Takum o6pa3om, akT MNPUHAZNEXHOCTM UCTLY WCKIMIOYMTENbHBIX MpPaB Ha WUCMOMb30BaHME
CMOPHbIX MPOWM3BEAEHMIN YCTAHOBIIEH CydaMu W MOATBEPXAEH WMEKLWUMUCA B MaTtepuanax gena
AoKasaTenbCTBamu.

Mpu paspeweHnn cnopa cyabl NepBo U anennAUMOHHON MHCTaHUUN YCTaHOBUIU, YTO OTBETYUK
He3akoHHO, 6e3 paspeleHuMss wucCTUa Kak Bragenbla UCKIYUTENbHLIX MNpPaB  UCMOMb30Bas
BblLLEYKa3aHHble MPOU3BeAEeHNs MyTEM UX BOCMPOM3BEOEHUS] B M3O4AHHOM MM cripaBovHuKe "lMpakTuka
npoaax tBeNMPHbIX n3genuin'.

Mpu aTomM OOBOA KaccauMOHHOM >xanobbl OTHOCUTENTBHO 3aKOHHOCTU UCMONb30BaHNS OTBETYMKOM
CMOPHbIX MPON3BEAEHMIN HA OCHOBaHMU Jorosopa oT 3 gekadbpsa 2003 r. cyaoM KacCauMOHHOM UHCTaHLUN
OTKIOHSETCS.

Kak ycrtaHoBneHo cygamum obenx WHCTaHUWMWA, npeameToM foroBopa oT 3 gekabpa 2003 r.
ABNAMNOCk cornawenne asyx opranmsauun (OOO "MexagyHapogHbii ©uaHec-ueHTp "6 kapat" n 00O
"FOBenup-Uudopm") no Bonpocy ocyuiecteBneHmss obpasoBaTenbHOW OEeATENbHOCTU, MOBbILLEHUS
KBanudrkaumm n NOAroToBKE CNeunanncToB B OBENTMPHON OTpacrv.

B obocHoBaHME 3aKOHHOCTM BOCMPOM3BEOEHUSI CMOPHbIX MaTepuanoB OTBETYMK CCbinlancs Ha
nonoXxexus pasg. 3 ykasaHHoOro gorosopa "ABTOpPCKOe MpaBo”, B COOTBETCTBUM C KOTOPbIM OEMNOBble
CBSA3W, MNpOrpaMmbl, MeToaudeckue paspaboTku, MNOSIBMBLLUMECA B MEpuon [AEWCTBUS HaCTOSLLEro
A0roBopa, SABNATCA COOCTBEHHOCTbIO ODEux CTOPOH B paBHOW CTEMEHW U MOryT MCMOSb30BaTbCH
KaXXOOM U3 HUX CaMOCTOATENBLHO B Cllyvae ero pacTopXKeHus.

OgHako B cuny n. 1 cr. 30 3akoHa P® "O6 aBTOpCckOM MpaBe M CMEXHbIX npaBax”
UCKIMIOYMTENbHbBIE NPaBa Ha MCNOoMb30BaHWE NPOU3BEAEHMS MOTYT NepefaBaTbCs TOMbKO MO aBTOPCKOMY
O0roBopy (3a MCKNYEeHNEM cryvaeB, NPeayCMOTPEHHBIX CT. CT. 18 - 26 Ha3BaHHOIO paHee 3aKkoHa).

[Mpu aTOM HEOBXOQMMO YUYUTEIBAThb, YTO aBTOPCKOE MpaBo Bceraa ENCTBYET NMULb MO OTHOLLEHUIO
K KOHKPETHOMY MPOM3BEAEHMIO, MOSTOMY MPWU 3aKMOYEHUMU aBTOPCKOrO AOrosopa AOMKeH ObiTb
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COrnacoBaH 1 BOMPOC O BuAax W xapakrepe nepegaBaeMbix MO AOroBopy npae (MpegMeT goroeopa), u
BOMPOC O TOM NPOU3BESEHNM, B OTHOLLEHNM KOTOPOro OHM AENCTBYIOT (OOBEKT JOroBopa).

YuntbiBad oTcyTCTBME B goroBope oT 3 Aekabpst 2003 r. ykasaHusa Ha kakoe-mbo KOHKpeTHoe
npousBefeHne, a Takke Ha KOHKPETHBIN BUA U XapakTep npaB, NepefaBaembiX B OTHOLLEHWMN YKa3aHHOIro
npousBefeHnsi, AaHHbIA LOTOBOP HE MOXET ObITb pacueHeH Kak aBTOpCKuiA. [pn Takmx o6CcToATeNbCTBaxX
cyabl 0b6enx MHCTaHUMIM MpULnM K 060CHOBAHHOMY BbIBOAY O TOM, YTO LOrOBOP O COTPYAHMYECTBE B
obnactu obpasoBaTenbHOW AEATENBHOCTU HE MOXET ChyXuTb ODOOCHOBaHMEM MNPaBOMEPHOCTU
BOCNPOM3BEAEHUSA OTBETYMKOM CMOPHbIX MaTepuanoB, ob6nagaTeneM WCKMIOYMTENbHbIX MpaB B
OTHOLLEHMM KOTOPLIX SBMSIETCSA UCTELL.

JoBog kaccauuoHHOW Xanobbl 0 Tom, 4To nuua, nepegaswmne OO0 "MexayHapogHbli GusHec-
ueHTp "6 KapaT" WMyLLEeCTBEHHble MpaBa Ha CMOpPHbIE MNPOM3BEAEHUS, He SBASAOTCA aBTopamu
nocnegHnx, Cygom KacCauMOHHOM MHCTaHLMKN OTKITOHAETCS, NMOCKONbKY B MaTepuanax gena otcyTCTBYHOT
JokasaTenbcTBa, KoTopble Obl cBuaeTenbcTBOBanM 00 aBTOPCTBE [APYrUX 1ML B  OTHOLUEHMM
npoussegeHuin: "[OparoueHHble MeTannbl M uxX crna.bl", "KOHCTPYKTUBHbIE 3MNeMEeHTbl HBENUPHbIX
nagenun”, "Knaccudukaumsa toBenupHbix unsgenuin”, "Yxog 3a toBenupHbiMu usgenuamu”, "Toprosble
APNbIKX: KaK yntatb MHGOPMaUMO Ha Bupke", BKIOYEHHbIX B M3gaBaemyto ncrtuom kHury 1 "MNpakTtuka
npodax BenupHbIX yKpaweHun", a Tawkke "MepuyaHOoansuHr oBenuvpHoro marasmHa", "TexHonorus
npoAax HBENUPHbIX YKpalleHWRN", BKMOYEHHbIX B M3gaBaeMyto UCTLOM KHury 2 "lNpakTuka npopax
IOBENUPHbBIX YKpaLleHuin".

CornacHo n. 1 ct. 48 3akoHa P® "O6 aBTOpCckOM npaBe W CMEXHbIX MpaBax”, He3aKOHHOe
NCMOMb30BaHME NPOM3BEAEHUN NN OOBLEKTOB CMEXHBIX MPaB MO0 MHOE HapyLleHue NpegyCMOTPEHHbIX
HacToAWMM 3aKOHOM aBTOPCKOroO MpaBa MM CMEXHbIX MpaB BreyeT 3a coOOWN rpaxgaHCKo-NpaBoBYHO,
a4MVHUCTPATUBHYHO, YrONTIOBHYK OTBETCTBEHHOCTb B COOTBETCTBMU C 3aKOHOOATENbCTBOM Poccuiickomn
depepaumun. B cootBetctBUm € n. 2 cT. 49 TOro e 3akoHa obragaTenu UCKMIYUTENbHbBIX NPaB BrpaBe
TpeboBaTb MO CBOEMY BbIOOPY OT HApPYLUMTENS BMECTO BO3MELLEHMS YObITKOB BbIMfaTbl KOMAEHCALUN B
pasmepe ot 10 Teic. 4O 5 MnH. pyb6., onpegenssemMom no yCMOTPEHUIO cyda, apOuTpaXkHoro cyaa wnm
TPETENCKOro cya NCXOAsl U3 Xxapakrepa HapyLLIEeHUS.

B cwny Bbllweyka3aHHbIX MNPaBOBbIX HOPM [OCTATOYHbIM OCHOBAHMEM AN B3bICKaHUA C
HapyLUMTENS aBTOPCKOrO U CMEXHbIX NMpaB KOMMEHcaUuun ABnaeTcs PakT HapyLleHUs TakMx npa., YTo U
ObINO YyCTAHOBMEHO CyAOM.

Mpu atom, obpawasics ¢ TpeboBaHMEM O B3bICKAHWWM KOMMEHCALMW, UCTEL, BrpaBe yka3aTb ee
pasMep, KOTOpbIA, MO €ro MHeHWo, OyaeT ageKkBaTHbIM MOCNeCTBUSIM OOMNYLLIEHHOrO NpaBOHAPYLLEHNS,
a OTBETYMK COOTBETCTBEHHO MNPMBOAUTE Ha 3TO CBOM BO3paXeHUsd, OJHAKO onpeaereHue
OKOHYaTENbHOrO pa3mMepa KOMMEeHcauuwu, MoAfexallen BbiNflatTe B MONb3y UCTUA, SBNAETCA
npeporaTMBon Ccyna, KOTOPbIA MpU 3TOM UCXOOUT M3 OOCTOATENbCTB Aena W NpeAcTaBlieHHbIX
O0Ka3aTenbCTB, OLEHMBAEMbIX CyAOM MO CBOEMY BHYTPEHHEMY ybexXaeHuto.

Kpome Toro, B cuny nonoxenun n. 1 ct. 49.1 3akoHa P® "O6 aBTOPCKOM MpaBe U CMEXHbIX
npaBax" KOHTpadakTHble 3K3eMnndpbl MNPOU3BEOEHUN, T.e. 3K3EeMNAdApbl, W3roTOBfIEHWE UMK
pacrnpocTpaHeHne KOTOpbIX BrieyeT 3a coOOor HapylleHWe aBTOPCKOro M CMEXHbIX MpaB, nognexar
KOHpmckaumm B cygebHom nopsigke B COOTBETCTBMM C 3akOHoAaTenbcTBom Poccuickon ®enepaunn.

Mpu Takux obcToATEnbCTBax BbIBOAbI CyAOB OOEMX WMHCTaHUMA 06 YAOBMETBOPEHMU WUCKOBbIX
TpeboBaHMn sBNATCA OOOCHOBaHHBIMM B CBA3M C [OKa3aHHOCTbIO UCTUOM akTa HapyLleHus
OTBETYMKOM MpUHaANEeXaLmx emy UCKIMYNTENbHBIX NMPaB B OTHOLLEHUW CMOPHbIX NPOVU3BEAEHWUN.

Takum obpasom, dakTnyeckme obCTOATENbCTBA, UMEIKLLME 3HAYEeHWe ONs Aerna, yCTaHOBMEHbI
cygoamu nepBon M anennsauMoOHHON UHCTaHUMA Ha OCHOBAaHMM MOSHOMO M BCECTOPOHHEro UCCefoBaHUSA
UMEIOLLMXCA B Aene AoKasaTenbCTB, U CydeOHble akTbl MPUHATHI MPU MPaBUIbHOM MPUMEHEHWUN HOPM
MaTepuanbsHOro M NpoLeccyarnbHOro npaea. YuuTbiBasd U3MNOXKEHHOE, y cyda KaCcCauMOHHOW MHCTaHLMU
OTCYTCTBYIOT OCHOBaHUSA AN OTMEHbl JMOO W3MEHEHMSI MPUHATLIX MO Aeny CyaebHbIX aKToB,
npegycmMoTpeHHblie cT. 288 AlNK P®.

PykoBoacTBysick CT. cT. 274, 284, n. 1 4. 1 cT. 287, cT1. 289 AIK P®, cyn nocraHoBun: pelueHne
ApbutpaxHoro cyga r. MockBbl M noctaHoBreHue [eBsAToro apbuTpaXHOro anennsdumMoHHOro cyaa
ocTaBuTb 6e3 M3meHeHus, a KaccaumoHHyto xanoby OO0 "YyebHo-meTogn4eckun n MHOPMaLMOHHO-
KOHCynbTaTMBHbIN UeHTp "HOBennp-UHdopm" - 6e3 yaosneTsopeHus <60>.

<60> lMocTtaHoBneHne deagepanbHOro apbutpaxkHoro cyga MockoBckoro okpyra oT 28 utoHss 2006
r. N KI'-A40/4441-06.

§ 5. lNpakTuyeckne pekomeHgaumm Ansi u3gartenen n aBTopos
no 3aLLnTe aBTOPCKMX N CMEXHbIX NpaB

Kak yXe OoTMedarioCcb paHee, aBTOPCKMe MnpaBa noanexart 3alute B clydae UX HapylleHusa.

nOCKOJ’Ibe OHM MOTYT NpuUHaanexatb pas3nnMyHblM Nuuam, To, cnenoBaTesibHO, B Cy Brnpase 06paTVITbCF|
He TOJIbKO aBTOp, HO U ero HacnegHuku, npaBonpeeMHUKn, nua, KotTopbiM nepeLusin UCKNYnTesrbHble
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npaea no goroeopy, 1 T.4. CnegoBaTenbHO, UCKOBbIE 3aABIIEHUS] MOMYT UMETb OYeHb pa3HOODbpasHoe
cofepXxaHve B 3aBUCUMOCTU OT TEX MIM UHbIX obcTosATENLCTB. Jlnuy, obpalatowemycst B cyq, cnegyet
yunTbiBaTh psif pakTopoB, AN TOro YTobbl ero 3asBneHne Obio NPUHATO Y PaCCMOTPEHO MO CYLLECTBY.
Hanpumep, Heo6Xo4MMO BEPHO onpeaenuTb NOACYAHOCTb, MOCKOMbKY CrOpbl MOTYT BO3HUKaTb MeXay
pasHbIMY CyObeKTaMm 1 Mo NOBOAY PasnMYHbIX OTHOLLEHWUI B TOM UM MHONM cdhepe.

Hena, BbITEKalOLWME U3 TPAKOAHCKMX MNPABOOTHOLUEHMIM (Hampumep, OTHOLUEHWMIA MO noBo#dy
HeucnosnHeHms obA3aTenbCTB MO aBTOPCKOMY AOrOBOPY), MOryT ObiTb NPEeAMETOM PacCMOTPEHUST Kak
cydoB OOLWler opucoukumu, Tak W apbutpaxHbix cygoB. [lostomy aBTopy, wsgaTento, WHOMY
npaBoobnagaTtento HeobxooMMO onpegenuTb, Kyga eMy Hago nodasaTth 3asdBreHne. 3akoHogaTtenb Ha
3TOT CYET OIHO3HAYEH.

B cootBeTcTBUM cO cT. 22 [TIK P® k nogBegoMCTBEHHOCTM CyA40B 0O6LLEN FOPUCANKLNN OTHOCATCS:

1) UckoBble gena ¢ y4acTMem rpaxgaH, OpraHn3auuin, opraHoB rocy4apCTBEHHONM BriacTu, OpraHoB
MECTHOrO CamMOyMnpaBfieHNs1 O 3aluTe HapyLUEHHbIX UKW OCMapuBaemblX MpaB, CBOOOO W 3aKOHHbIX
WHTEPECOoB, MO CMopaMm, BO3HUKAOLLUM U3 rPaXOaHCKUX, CEMENHbIX, TPYAOBbIX, XUMULHbLIX, 3eMENbHBbIX,
3KOMOrMYECKNX U UHBIX NPaBOOTHOLLEHUN;

2) gena no ykasaHHbiM B cT. 122 [TIK P® TpeGoBaHusAM, paspellaeMble B NMopsigke NpuKasHoro
NpoM3BOACTBA, @ UMEHHO:

a) TpeboBaHNMe OCHOBAHO Ha HOTapWarbHO YAOCTOBEPEHHON CAENKE;

6) TpeboBaHMe OCHOBAHO Ha cAerke, COBEPLUEHHOWN B MPOCTON MMCbMEHHON hopme;

B) 3asiBNeHo TpeboBaHMe O B3bICKAHWMM HAYMCIIEHHOW, HO HE BbINIa4eHHON paboTHUKY 3apaboTHOM
nnarhbl;

) HEKOTOpPbIE VHBIE;

3) Aena, BO3HMKaOLLME U3 MyOnnyHbIX NpaBOOTHOLWEHUN (B CT. 245 ITIK P®);

4) pena ocoboro npounssoacTea (cT. 262 MK PO);

5) pena 06 ocnapuBaHWM peLleHUn TPETENCKUX Cy[O0B M O Bblgave WCMOMHUTENbHbIX JIMCTOB Ha
NPVUHYOUTENBHOE UCMOSTHEHME PELUEHNIN TPETENCKUX CYAOB;

6) oena o NpM3HaHMU U NPMBESEHNM B UCMOMNHEHME PELLUEHUA MHOCTPaHHbIX CYAOB M MHOCTPAHHbIX
apOuTpaXkHbIX peLLIeHUN.

Cyabl ofLen opucomkumm BnpaBe paccMaTpvBaTtbh M paspellaTtb Jena ¢ y4acTueM UHOCTPaHHbIX
rpaxgaH, vy 6e3 rpaxgaHcTBa, MHOCTPaHHbLIX OpraHuM3auui, opraHu3auun € WHOCTPaHHbLIMU
WHBECTULMSAMU, MEXAYHAPOOHBIX OPraHn3auuii, 3a UCKITIOYEHNEM 3KOHOMMUYECKMX CMOPOB W ApPYruX Aer,
OTHECEHHbIX peaepanbHbIM  KOHCTUTYLIMOHHBIM  3aKOHOM U dbefeparnbHbIM  3aKOHOM K BEOEHUI0
apbuTpaxKHbIX CyaoB.

OpgHako ecnu 3asBNeHne CoOOePXNUT HECKONMBbKO CBA3aHHbIX Mexay cobon TpeboBaHuiA, N3 KOTOPbIX
OfHW MOABEAOMCTBEHHbI Cydy OOLLen pucaukumm, gpyrue - apbutpaxHoMy cydy, a ux pasgerneHue
HEBO3MOXHO, TO Aeno MOAMEXUT PacCMOTPEHMIO U paspeLleHvio B cyge obuien ropucaukumn. B
NMPOTMBHOM CIlyYae Cydbsl BbIHOCWUT onpedeneHne o MpuHATUM TpeboBaHui, NOABEAOMCTBEHHbBIX Cydy
obLLern ropucaukumm, n o6 oTkase B NPUHATMN TpeboBaHWA, NOABEAOMCTBEHHbIX apOuTpakHOMY cyay.

Hopmbl 0 nogcygHOCTM CyaoB 0O6LLEN PUCANKLUN cogepaTcs B CT. cT. 23 - 32 MK Po.

Takum o06pa3om, 3KOHOMWMYECKME Cropbl BbiNadalwT U3 MNepeyvyHs Aen, KoTopble  MOoryT
paccMaTpvBaTbCs CydaMu O4aHHOro 3BeHa cyaebHoln cuctembl. CnegoBaTenbHO, 3aKOHOA4ATENb OTHEC UX
K KOMMNeTeHumn apbutpaxHbix cygoB. B uvactHoctn, ct. 27 AlK P® ykasbiBaeT, 41O K
NnoABEe4OMCTBEHHOCTM apObUTPaXKHbIX Cy0B OTHOCATCS Aerna Mo SKOHOMUYECKUM Cropam M apyrve gena,
CBSI3aHHbIE C OCYLLECTBIEHNEM NPEANPUHNMATENbCKON N MHOW SKOHOMUYECKON OEATENTbHOCTU.

Yactb 2 HassaHHOW cTaTtby AMK P® 3akpennseT monoxeHne O TOM, YTO apbuTpaxHble cyabl
paspeluarT IKOHOMMYECKME CMOpbl W paccMaTpuMBalOT MWHblE Jdena C yvacTMem opraHu3auun,
ABNALWNXCA  IOPUONYECKMMM  NUUaMW,  TpaKdaH, OCYLLECTBASKOWMX  NpeanpuHUMaTEnbCKyHo
aesitensHocTe 6e3 00pasoBaHUs OPUAMYECKOTO JiMUua W UMEKLWMX CTaTyC WHAMBUAYAIbHOIO
npeanpuHMMaTens, nNpMobpeTeHHbIN B YCTaHOBIIEHHOM 3aKOHOM Mnopsake (ganee - vHAuBMAyarbHble
npeanpuHumaTenu), a B crny4asx, npegaycMoTpeHHbix AMNK P® u vHbIMn dpegepanbHbIMM 3akoHamu, C
yyactnem Poccuinckon ®enepauun, cybbektoB Poccuiickon degepaumm, MyHUMnanbHbIXx 06pa3oBaHui,
rocy4apCTBEHHbIX OpraHoB, OPraHOB MECTHOIO CaMOyNpaBfieHWsl, MHbIX OPraHoB, OOIDKHOCTHbIX FWL,
0obpasoBaHui, HEe WMEKLWKMX cTaTyca KpUaUYecKoro nuua, W rpaxgaH, He uMmelwmx craTyca
WHAMBUOYAIbHOIo NpeanpuHumarens.

Kpome Toro, ecnn apbuTpaxHbiM Cygom OblIO MPUHATO K MPOU3BOACTBY 3asABIiEHWE C
cobnogeHnem npaBun NOABEAOMCTBEHHOCTU, HO B JaNbHENWEM K y4acTuio B Aene Obln npvBneveH
rPaXX4aHuH, He UMEILLMI cTaTyca MHOMBMAYaANbHOrO NPeANPUHUMATENS, B Ka4ecTBe TPeTbero nuua, He
3aABNAOLLEr0 CaMOCTOATENbHbIX TpeboBaHWA OTHOCUMTENbHO MpeameTa Ccrnopa, TO OHO  OOSHKHO
paccMaTpMBaTbCs Cy4OM MO CyLLeCTBY.

Tak xe kak n cyabl obLien pUcamKUMM, apbuTpaxHble cyabl MOTyT paccmaTtpumBaTb U CMOpbl C
WHOCTPaHHbIM 3rIeMEHTOM. Tak, UM MOABEAOMCTBEHHbI Aena C y4yaCcTMEM POCCUMNCKMX OpraHv3auum,
rpaxgaH Poccunckon depepaumm, a Takke MHOCTPaHHbBIX OpraHu3auuin, MexgyHapoaHbIX OopraHv3auni,
WHOCTpPaHHbIX rpaxgaH, nvy 6e3 rpaxgaHcTBa, OCYLWECTBAALWUX — NpeanpyUHUMaTESbCKyo
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OEeATeNbHOCTb, OpraHM3auum C WHOCTPAHHLIMW WHBECTULMSIMUA, €CINM MHOE He NpegyCMOTPEHO
MeXayHapoaHbIM aoroBopom Poccuinckon depepaumm.

OOLme nonoxeHns o0 NOABELOMCTBEHHOCTU U NoAcyaHOCTU cogepxatca B § 1 -2 . 4 ATK Po.

Momumo aToro, nuuy, obpallarlemycs 3a 3awuTol CBOMX aBTOPCKMX MpaB, HeoOXoaAuMo
nogymaTtb O AokasaTenbCTBEHHOW Ga3e, MOCKOMNbKY M B pamMKax rpakgaHCKoro CyaonpousBoacTsa, v npu
paccMOTpeHun cnopa apbuTpaXkHbIM CyAOM KaXAbl AOKasblBaeT OOCTOATENbCTBA, HA KOTOPbIE CaMm
cchblnaeTcs.

B cBA3n C 3TMM MOXHO MPUBECTU HECKOSNbKO 00pa3uoB 3asBMEHMIA O 3allMTe aBTOPCKUX MpaB
(npunoxexusa 2, 3, 4).

B npeabigywiem naparpade yxe roBopurioce O npobrnemax, BO3HUKaWOWWX Yy usgatenen c
KoHTpadhakTHoM npoaykumen. CrieqoBaTenbHO, OHU Takke BnpaBe obpaTUTbCs B Cyd C 3asiBNEHUEM O
3awmTe cBoux npaB. B gaHHOM crniyyae cuTyaums cKnagblBaeTcs crioxHee. WMspartenio, MoMuUmo
JokasatenbcTBa cBoux TpeboBaHuIM, npuaeTca nogymatb M 06 obecrnevyeHun ucka, MOCKONbKY
KOHTpadhakTHast NMPOAYKLUMS MOXET ObiTb YHUYTOXEHA M MCTeL, Torga He CMOXeT ODOCHOBaTb CBOH
no3uumio, a Takke pasmep yuiepba.

Mo gaHHomy Bonpocy BepxosHbii Cyn PP gan cBou pasbscHeHus. Tak, B n. 18 NoctaHoBneHus
MneHyma BepxosHoro Cyga P® "O Bonpocax, BO3HMKLLMX Yy Cy40B MPU pacCMOTPEHNM FPaXXaAaHCKNX e,
CBSA3aHHbIX C MPUMEHEHNEM 3aKkoHOA4aTeNnbCTBa 00 aBTOPCKOM MPAaBE M CMEXHbIX NpaBax” OH ykasan, 4To
cyaam Heobxogumo obpaiate ocoboe BHMMaHWE Ha Mepbl 0becrneyeHns ncka No genam O HapyLeHun
aBTOPCKOro MpaBa U CMEXHbIX MPaB C y4eTOM OObekTa 3aluTbl U BO3MOXXHOCTU BbIHECEHUS pELUEHMS,
KOTOpoe obecneyvT 3aliMTy HapyLUeHHbIX MpaB U BOCCTAHOBIIEHUE MOMOXEHUS, CyLLECTBOBAaBLLErO A0
HapyleHus npaB, a TakKke NpegoTBpaTUT AarnbHellMe HapylleHWs npaB aBTOPOB M obnagaTenen
CMEXHbIX MpaB.

Ob6ecneunTenbHble Mepbl OOMKHbI ObITb MPUHATHI MNP HANMUUMM OOCTATOYHLIX OCHOBAHWIA Ha
CTagun NPUHSITUSA NCKOBOTO 3asiBNEHUS K MPOU3BOACTBY cyaa.

Mpu atom BepxosHbii Cyg PO oTmevaeT, 4To Npu paccMoTpeHumn Bornpoca o6 obecneyeHnumn ncka
no Aeny o 3almuTe aBTOPCKOro NpaBa Uiy CMEXHbIX NPaB CyA UMW Cyabsi AOIMKEH PYKOBOACTBOBATLCS He
TONbKO CT. ¢T. 139 - 146 ITIK P®, Ho u cT. 1302 TK P®.

Pewasa Bonpoc o6 obecneyeHnn vcka MO AaHHOW KaTteropuu Aen, cyg obsi3aH npu Hammymm
OO0CTaTOYHbIX JaHHbIX O HAPYLUEHWN aBTOPCKUX WUITM CMEXHBIX MpPaB BbIHECTW ONpeaeneHne o po3biCKe U
HaNoOXeHNn apecTa Ha 3K3eMMIIsipbl NPOM3BEAEHUA NN hoHOrpamMM, NPeanoNIOKUTENBHO SBMSIOLLNECH
KOHTpadhakTHbIMM, a Takke Ha MaTtepuanbl U 06opyaoBaHue, NpeaHasHayYeHHble AN WU3rOTOBMEHUSA U
BOCNPOM3BEAEHUSA YKA3aHHbIX 9K3EMMNIIAPOB NPOU3BeAEHU NN OHOrpamm.

B HeoOxogumbix cnydasx cyg 00s3aH pewuTb BOMPOC 00 WM3BATUM 3TUX IK3EMMISPOB
npoussefeHnn unu ¢oHorpaMm, a Takke MaTepuanoB M obopydoBaHMss W O nepejadye WX Ha
OTBETCTBEHHOE XpaHeHue (n. 18 Ha3BaHHOro Bhile [TocTaHOBNEHNS).

Ocobo B NocTaHOBNEHUN OTMEYEHO, YTO MUCMOMNHEHWE onpeaenenns cyga ob obecneyeHumn cka c
yKka3saHuem cnocoboB obecrneveHns ncka o 3aluTe aBTOPCKOro npasa M CMEXHbIX MpaB OCyLLEeCTBASAETCH
HEMeANeHHO B MOpsidAKe, YCTAHOBMEHHOM [fs WCMONHeHus cyaebHbix noctaHoBrennni (n. 19
MocTtaHoBnenns MneHyma BepxoBHoro Cyga P® "O Bonpocax, BO3HWKLLMX Yy Cy4OB NPY PacCMOTPEHUM
rpakgaHCKMX Oen, CBsI3aHHbIX C MPUMEHEHMEM 3akoHodaTenbCTBa 0O aBTOPCKOM MpaBe M CMEXHbIX
npasax").

O6pasel, 3asBNeHNs 0 3alLMTe aBTOPCKMX NpaB NpMUBEOEH B MPUITOXeHUsX 2, 3, 4.

§ 6. MNMopsigok goctaBku 06s13aTeNbHOrO AKk3emMnspa.
OTBETCTBEHHOCTb 3a HapyLUEHWe nopsiaka NpeaocTaBneHNs
006513aTeNbHOr0 3K3eMnssipa 4OKYMEHTOB

TpeboBaHne O npegocTaBneHWM 00A3aTENbHbIX 3JK3EMMISAPOB M3OaHWA B COOTBETCTBYHOLLUE
opraHmsaumMm B LENnsX KOMMNMEKTOBAHWUSI MOJSIHOTO HauMOHamnbHOro ©6mMbnmnoteyHo-MHGpOopMaLMOHHOTo
doHaa gokymeHToB Poccuiickon Penepaummn npegycmotpeHo deaeparnbHbiM 3akoHOM OT 29 gekabps
1994 r. N 77-03 "O6 ob6saA3aTensHOM 3k3emnnsape OOoKymeHToB". Kpome Toro, B ykasaHHoW cdepe
OEeNCTByeT n3gaHHoe B COOTBETCTBMM C HUM [NMocTaHoBnenne MNpasutensctea PO ot 3 gekabpsa 2002 . N
859 "O6 0b6s3aTenbHOM 3K3eMNIIApPe U3gaHun'".

CornacHo n. 1 cr. 5 ®3 "O6 obsa3aTenbHOM 3K3emnfspe AOKYMEHTOB" K BuMOaM [OKYMEHTOB,
BXOOSILLMX B COCTaB 00SA3aTeNbHOro SK3eMmnnisipa, B 4aCTHOCTU, OTHOCATCA TEKCTOBble W3OaHus,
npollealme pegakuMoHHO-M3gaTenbCckyto 06paboTky, nonurpacmnyeckn camocToATENbHO OPOPMIIEHHbIE
N umetoLme BbIXxodHble cBefeHus. CnegyeTt ykasaTb, KTO BbICTyMaeT npou3BoguTenem OOKYMEHTOB, a
Takke ux nonydvatenem. [aHHble MOHATUSA packpbiBaloTcs B yxke ynomsHytom ®3 "O6 obsisaTenbHOM
3K3emMnnape JOKYMEHTOB".

Mog npousBoguTenem [OOKYMEHTOB MOHMMAKT OpUANYECKOEe MWUO HEe3aBUCUMO OT  €ro
OpraHn3aLoOHHO-NPaBoBON POpMbl U POPMbI COBCTBEHHOCTM UIMM PU3NYECKOE NULO, 3aHMMatoLLEeecs
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NpeanpUHMMaTENbCKON OeATeNbHOCTLI0 0e3 00pa3oBaHus HOPUAMYECKOTO IMua, OCYLLEeCTBAsSLMnE
MOArOTOBKY, Nybnukauuto (BbIMyck) 1 pacchinky (nepegavy, 40CTaBKy) 06s13aTenbHOro ak3emnnspa.
B kayecTBe Npon3BoAUTENS MOryT BbICTYNaTh:
1) nsgarens;
2) pegakumsa cpecteBa MaccoBOW MHpopMauuu;
3) nponsBoguTenb OHOrPaMMmBbI;
4) npou3BoguTenb ayauoBu3yanbHON NpoayKUnm;

5) opraHusaums no NpoM3BOACTBY Tenepagmonpogykuum u TenepaguoBellatenbHas opraHm3aums;

6) opraHu3auuM, OCYLLECTBASIOWME Hay4HO-UCCreqoBaTeNnbCKUe, OMbITHO-KOHCTPYKTOPCKUE U
TexHosnorn4yeckune paboThl;

7) VIHble Nnvua, OCYLLECTBrsOWME MOAFOTOBKY, Nybnukaumio (BbIMyCK) U pacchinky (nepegady,
O0CTaBKy) 0b6A3aTenbHOro aKk3emnnspa.

MonyyateneM [OKYMEHTOB SBMSETCA HOPUOWYECKOE NULUO, HAOENeHHOe MpaBoOM MOMy4YeHwus,
XpaHeHMs1 U ObLLIECTBEHHOrO MCMONb30BaHMsA 00A3aTenbHOro 3K3eMmnsapa Ha 6e3B03Me3QHON OCHOBE.
lMponsBoanTENM AOKYMEHTOB, K KOTOpPbIM OTHOCATCS M pefakuMu CpeacTB MacCOBOW MHdopMaumu,
00s3aHbl NnepefaBaTtb 0b6A3aTENbHbIM IK3EMNIIAP nofy4vyaTensMm OOKyMeHToB 6e3Bo3mesgHo (n. 1 cT. 6
®3 "O6 obGsaAszaTensHOM 3k3eMnnsipe OoKymeHToB"). Mpu 3TOM 3atpaTbl Ha MOAFOTOBKY, MyOnukaumio
(BbIMyCK) M paccbinKky (gocTaBky) o6si3aTenbHbIX 3K3EMMIISAPOB  OTHOCATCA Ha cebecToMMocTb
OOKYMEHTOB, BXOASLUMX B COCTaB 00A3aTeNbHOro ak3emnnspa.

CornacHo QencTBylOLLEMY 3aKOHOL4ATENbCTBY MPOM3BOAMTENN LOKYMEHTOB [OOCTaBMSOT 4yepes
nonurpaduyeckne opraHmsaumm B doedepanbHbIi OpraH WCMOSTHUTENbHOW BRactu B cdepe nedartw,
cpeactB  MaccoBoM  MHGOPMaUMM U MacCOBbIX KOMMYHMKaUMW MO  O4HOMY 00s3aTenbHOMYy
denepanbHOMY 3K3eMMMspy BCEX BWMAOB MeYaTHbIX M34aHUM B AEeHb BbIXOO4A B CBET MEpPBOW MapTum
Tupaxa (ct. 7 ®3 "O6 oba3aTenbHOM 3K3eMnspe JOKYMEHTOB").

OQHOBPEMEHHO NPOM3BOAUTENN OOKYMEHTOB B LIEMsX MOCHEOyHLEro pacnpefeneHns nsgaHun
Mexagy KpynHenwumn 6mbnmoTeyHo-MHPOPMAaLMOHHBIMU OpraHM3aunsiMm AOoCTaBnsoT B Poccuinckyto
KHWDKHYIO nanary:

1) 16 0BsA3aTenbHbIX 3K3EMNAAPOB KHUT M BpOLLIOp, XXYPHAINOB U NPOAOIHKAOWNXCA U3aaHUN Ha
PYCCKOM S13bIKE;

2) 7 0b6A3aTenbHbIX 3K3EMMNAPOB U34aHWIN, HOTHLIX U30aHui, reorpadduyecknx KapT 1 aTrnacoB Ha
PYCCKOM S3bIKE;

3) 9 obasaTenbHbIX 3K3EMMNIIAPOB LEHTpanbHbIX ra3eT u ra3et cyobekToB Poccuiickon Penepaumm
Ha PyCCKOM SA3bIKE;

4) 3 obsasatenbHbIX 3K3eMMNNspa MHOFOTUPaXKHbIX ra3eT MyHWUMNanbHbIX 00pasoBaHun U
PEeKITaMHbIX U30aHUA Ha PYCCKOM SI3bIKE;

5) 4 obdAsaTenbHbIX 3K3emnngpa KHUr M OpoLop, XypHarnoB WM NPOAOIHKAKLWNXCA M3O0AHUN,
nsousgaHun, reorpacpmyeckMx KapT M atnacoB Ha sA3blkax HapogoB Poccuiickon depepaumm (3a
NCKIMIOYEHNEM PYCCKOr0) 1 Ha UHOCTPAaHHbIX A3bIKaX;

6) 3 obsizaTenbHbIX 3K3eMmnnspa raser Ha 43blkax HapogoB Poccuinickon depepauum (3a
WCKIIOYEHNEM PYCCKOTO) U MHOCTPAHHbIX A3bIKaX;

7) 4 ob6A3aTeNbHbBIX 3K3EMNISIPa TEKCTOBbIX JINCTOBLIX N3OAHUN;

8) 9 obsasaTenbHbIX 3K3EMMSPOB aBTOpedepaToB AMCCepTaumi U gucceptauun B BUAE Hay4YHbIX
[ OKNaaos.;

9) 10 obs13aTeNbHbBIX 3K3EMMSIPOB CTAHAAPTOB.

MpounsBoauTeny [OKYMEHTOB [OCTaBMAOT 4Yepe3 nonurpaduyeckne opraHMsaumm no Tpwu
obsa3aTenbHbIX 3k3emnnsipa cybvekta Poccunckon depgepaumm Bcex BMOAOB MeYaTHbIX U3OaHUA B
COOTBETCTBYIOLLME KHWXKHbIE nanatel n (unu) Gubnuotekn cybbvektoB Poccuiickon degepaunm B AeHb
BbIXO[a B CBET NEPBOW NapTUK TUpaxa.

MpoussoauTenu [OOKYMEHTOB [OCTaBMsOT 4epe3 nonurpaduyeckme opraHusauum no Aea
obsA3aTenbHbIX  3K3eMnsipa MyHMUUNanbHOro obpas3oBaHMs BCEX BWOOB MeYaTHbIX W30aHUA B
COOTBETCTBYOLLME OMONMOTEKM MyHMUMNanbHbIX 06pa3oBaHWin B AeHb BbIXOo4a B CBET MEPBON napTuu
TMpaxa.

Takmm obpasom, Poccuiickas KHKHas nanata CamoCTOATENbHO MPOM3BOAUT pacrnpenerieHve
MONMyYEHHbIX 3K3eMNNApoB mexay Owmbnvotekamm B COOTBETCTBUM C [lepeyHeM, YTBEPKOEHHbLIM
MoctaHoBneHuem lNpaBuTtensctea PO "O6 o6sa3aTenbHOM 3K3eMnnsipe nagaHmin'.

3akoHogaTenb NpeaycMoTpen OTBETCTBEHHOCTb 3a HapyLLeHWe nopsiaka 4OCTaBku obsi3aTenbHOro
ak3emnndpa. Tak, cormacHo cr. 23 ®3 "O6 obs3atenbHOM 3K3eMnnspe [AOKyMeHToB" 3a
HECBOEBPEMEHHYIO W HEMOMHYy [OCTaBKy 00A3aTenbHOro 3K3emnnspa Mpou3BOAUTENW OOKYMEHTOB
HecyT OTBETCTBEHHOCTb B COOTBETCTBMM C 3akoHogaTtenbctBom Poccuickon ®degepaunm 06
a4MVHUCTPAaTUBHbIX NMPaBOHAPYLLEHUSIX.

Cratba 13.23 KoAll P® npegycmatpuBaeT, YTO HapylleHue YyCTaHOBMEHHOrO 3aKOHOM MOpsaka
npencraBneHmss obsisaTenbHOro aK3emnnsipa [LOOKYMEHTOB, MUCbMEHHbLIX YBEOOMIIEHWI, YCTaBOB
pedakumi WM 3aMeHsIoLWMX WX [OOrOBOPOB, a pPaBHO MOpsSiAKA XpaHeHUs mMaTepuanoB Terne- U
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paguonepeaad BrieveT HanoXxeHne agMUHUCTPATMBHOIO WTpada Ha rpaxagaH B pasmepe ot 200 go 500
py6.; Ha LOMKHOCTHBIX Nny, - oT 1 TbIC. py0.; Ha opuguyecknx nuy - ot 10 Teic. fo 20 Thic. pyb6.

OObekTMBHas CTOpOHA [aHHOro MpaBOHAPYLUEHWUS] 3aKNOYaeTCd B HApPYLUEHWM YCTaHOBMEHHbIX
npaBui NpegoCTaBEHNss U XPaAHEHUS Pa3fUYHbIX OOKYMEHTOB M MaTtepuanoB. B vacTtHocTw, nmpasun,
ycTaHoBneHHbIx ®3 "O6 06a3aTeNnbHOM 3K3eMNsipe JOKYMEHTOB".

B cooTtBeTcTBMM C 3TUM 3akoHOM 00S3aTenbHbIA 3K3EMMNNAP OOKYMEHTOB - 3TO 3K3eMNIspbl
pasnuyHbIX BUOOB TUPAXKMPOBAHHLIX OOKYMEHTOB, noAnexawume nepegadye npov3BoguTensamy B
COOTBETCTBYHOLUME OpraHu3auMn B MOpsigKe U KONUMYECTBE, YCTaHOBIEHHbIX PeneparnbHbiM 3aKOHOM.
CnepoBaTenbHO, OOBLEKTOM  KOHKPETHOTO MpecTynneHuss OyayT BbICTynaTb  OTHOLWIEHUSA MO
npenocTaBneHnio 00s3aTenbHOro aK3eMnisipa JOKYMEHTOB.

CybbekToM paccmMaTpMBaeMOro npaBoHapYyLLIEHUS MOTyT SABMASATLCA rpakaaHe, JOMMKHOCTHbIE nuua
W IOpUAMYEeCcKUe nuua, Npy 3ToM OTBETCTBEHHOCTb Pa3nMyaeTcs B 3aBUCUMOCTM OT CyObekTa.

C cyObEeKTMBHOM CTOPOHBI YKa3aHHOE MpaBOHAPYLUEHVE MOXET COBEPLUATLCH KaK YMbILIIEHHO, TaK
N HEOCTOPOXHO.

CornacHo 4. 1 cT1. 23.1 KoAll P® HapyweHus, npegycMoTpeHHble cT. 13.23, paccmatpuBatoT
cyabm. Yactb 2 cT. 28.3 KoAll P® 3akpennseT, YTO COCTaBMsATb NPOTOKOSbI O TAKMX agMUHUCTPATMBHbIX
NpaBOHAPYLUEHUSAX YNOMHOMOYEHBI:

1) OOMKHOCTHbIE NMLUA OpraHoB, YMOSTHOMOYEHHbIX B Obnact nevyatm M cCpeactB MacCoBOW
nHdopmaumm (n. 58 4. 2 ct. 28.3);

2) DOSMKHOCTHbIE NULA OPraHoB, YMOSIHOMOYEHHbLIX B 0bnactu TeneBuaeHusl, paguoBeELLaHNs U
rocygapCTBEHHOIO KOHTPOSIS 33 TEXHUYECKMM KavyecTBOM Bewanus (n. 60 4. 2 cT. 28.3).

§ 7. MMrveHnyeckasl oLeHKa U3aaTenbCKon NpoayKuum

MrmeHnyeckas oueHKa M3gaTenbCKoW MPOAYKUUKM perynvpyetca B MEpBYH0 oyepedb MMCbMOM
HenaptameHTa [NoccaHanngHagsopa Munsgpasa Poccum ot 21 oktabps 1998 r. N 1100/2493-98-111 "O
TMIIMEHNYECKON OLIEHKE M3daTenbCkon nmpodykumu". Bmecte ¢ TeM B HEM yCTaHaBMNMBAOTCSH OCHOBHbIE
TpeboBaHMsA K TMIMEHNYECKON OLIEHKE M3OaTenbCKOW MPOAYKLMU B 3aBUCMMOCTM OT €€ Buaa, a Takke
pacKpbIBAOTCS HEKOTOPbIE MOHATUS.

B uacTtHOCTW, K u3gaTenbCKOW NPOAYKUMM B COOTBETCTBMU C Ha3BaHHbIM MMCbMOM crieqyet
OTHOCUTb KHWKHBIE 3OAHUS, XXypHarbHble U34aHus, ra3eTHble U3gaHus, kaneHgapu, KOMOMHUPOBaHHbIE
N30aHUA, KHWKKU-UIpyLLKK. B npunoxeHun garotca onpegeneHms gaHHbIX MOHATUN.

Tak, usgaHue - 310 JOKYMEHT, NpeAHa3Ha4YeHHbIN ONsi pacnpoCTPaHEHUs CoAEepXKallencss B HEM
nHdopmaum1, MNpOoWeAWwnA pedakuMoHHO-M3OaTenbCkylo  00paboTKy, MNOMYYEHHBIN MevYaTaHueM,
nonurpadnyeckm caMmoCcToATENbHO OPOPMAEHHbIN, UMEIOLLNIA BbIXOAHbIE CBEOEHUS.

KHmxHOe u3gaHue - 37O usgaHve B BuAe Onoka CKpenfeHHbIX B KOPELUKE JIMCTOB Me4yaTHOro
MaTepuana nboro popmarta B 06IOXKKe Unu nepenneTte.

>KypHanbHOe wn3gaHve - nepuoguyveckoe wusgaHue, cofepxallee cratbu M pedepartbl Mo
pasnuyHbIM  BOMPOCaM, JNUTEPATYPHO-XYOOXKECTBEHHbIE MPOU3BEAEHMS; MMEKoLWEee MOCTOAHHYHO
pybpvikaumio, obuLmansHO YTBEPXKOEHHOE B KAYECTBE AAHHOTO BuAa N3faHusl.

KHmXka-urpyLuka - M3gaHve, MmMerollee Heobbl4YHYH KOHCTPYKTUBHYH ¢hopMy, npeaHasHayveHHoe
OJ19 YMCTBEHHOIO 1 3CTETMYECKOrO pasBuThs OeTEN.

N3pgaHne koMOUHMpPOBaHHOE - u3gaHue, BKITYatolLlee Hapsigy C nevyaTHbIM TEKCTOM 3anuncy 3ByKOB
(anckeTbl, CD-gunckn, aygmokacceTbl) U M300paXeHus Ha OpYrMx matepuarnbHbIX HOCUTensx (crangpl,
nneHkn, CD-guckn, BUOEOKaCcCeTh), @ TaKKe UTPYLLKN, KaHLENAPCKUE NPUHAANEXHOCTU 1 Ap.

MepeuncneHHble NoHATUSA cogepxartca B CaHuTapHbIxX npaBunax u Hopmax CanllvH 2.4.7.960-00
"'rmeHndeckne TpeboBaHMSA K M3OAHWUSIM KHWDKHBIM W XKypHanbHbIM AN OeTen M NO4pocTKoB" (YTB.
"MaBHbIM rocyapCTBEHHBIM CaHUTapHbIM Bpadom PO 4 oktabps 2000 r.).

[MrmeHndeckas oueHKa M3OaTenbCKOW MPOOYKUUWM HarnpaBfieHa Ha MNpOBEpPKY COOTBETCTBUS
OTAENbHbIX 3K3eMMNNsApoB TpebOOBaHWSAM caHuUTapHbiXx HopM UM npaun  CadlnH  1.2.1253-03
"I'rneHnyeckne TpeboBaHUS K M3AAHUAM KHWKHbIM Ans B3pocnbix" (yTB. NMocTtaHoBneHnem [MnaBHOro
rocygapcTBeHHOro canutapHoro Bpada P® ot 10 anpens 2003 r. N 39 "O BBegeHun B OencTBuE
caHuTapHbix npasun M HopmatueoB CaHluH 1.2.1253-03") n CaHlluH 2.4.7.1166-02 "lvrmeHuyeckune
TpeboBaHMsa K n3gaHuam y4ebHbiM ons obuiero n HavanbHoOro npodeccuoHansHoro obpasosaHus” (yTB.
"MaBHbIM rocy4apCTBEHHbIM CaHUTapHbIM Bpadom PO 7 oktabpsa 2002 r.).

YCcTaHaBnMBalTCA OTAENbHbIE WUCKMOYEHUS, T.e. HEKOTopble BMAbl W34ATENbCKOM MNpPOAYKUUK
ocBobo)KaatTCcA OT 06A3aTENbHOM TMIMEeHNYecKom oLieHKN. B yacTHocTu:

1) anbbombl (M3gaHms, 6onbLUyo YacTb 0ObeMa KOTOPbIX 3aHUMAET n3obpaxeHue);

2) eAVHUYHbIE 3K3EMMNAPLI U30aHWI, peannsyemMble Yepes OYKMHUCTUYECKYIO TOProBIi;

3) B KOMOMHMPOBAHHBIX N3OAHUSIX TMTMEHNYECKOW OLIEHKE MOANEXaT TONMbKO TEKCTOBbIE 3NIEMEHTHI;

4) n3gaHus KHWXKHbIE ANs B3pOCHbIX, NOANUcaHHbIe B nedatb Ao 10 ceHTabpsa 1998 r.;

5) WMHOCTpaHHble MevaTHble u3gaHusa (raseTbl, XypHanbl, KHUMM), M3galwuecs 3a pybexom Ha
WHOCTPaHHOM £3blKe M pacnpocTpaHseMble MO MOANUCKE CPeau MHOCTPaHHbIX rpaxaaH (paboTHMKOB

94



NnoconbCTB, NPEACTaBUTENBLCTB U T.4.), BPEMEHHO MNpoxuBarowmux B Poccunckon Pegepaumu, a takke
neyatHble u3gaHudA, usgawwumecs 3a pybexxom u BBO3WMbIE ANSA peanusaunm Ha TeppuTopuio
Poccuinickon ®egepaumm B konuvecTBax, He npesbiwaroLlmnx 30 aK3eMnisipos.

Takum 00pas3oM, MOXHO caenatb BbiBO4 O TOM, YTO TUIMEHWYECKas OLEHKa M3gaTenbCKow
NPOAYKUMN MPOBOAMUTCSH B COOTBETCTBUM C TEMMU UMN MHBIMWU MpaBuUIiaMn B 3aBMCMMOCTM OT Buaa TaKOM
NPOaYKUUN.

B uenom MOXHO BbIGENUTbL ABa OCHOBHbLIX BUAa:

1) n3gaHuns KHWXKHbIE 4N B3POCTbIX;

2) nsgaHus y4ebHble anst obLero n HadanbHOro NpogeccnoHanbLHoOro odpasoBaHus.

M'MrmeHndeckas oLeHKa KHWDKHBIX U3A4aHUNA Anst B3POCHbIX.

OcCHOBHbIM OOKyMeHTOM B faHHom cdepe sBnswtca CanluH 1.2.1253-03 "TurneHnyeckme
TpeboBaHMs K M30AHNAM KHWXKHBIM ONns B3pocnbix".

YkasaHHble [1paBuna HanpaeneHbl Ha NPOUNaKTUKy 3aborneBaHnii OPraHoB 3pEHUs YiTaTenemn u
afpecoBaHbl rpaxgaHam, WHAMBMAYaANbHbIM  MpegnpuHuMaTensM W IOpUMAMYECKUM  Nuuam,
3aHMMaKLWMMCA  M3gaTenbCckon  OeATenbHOCThb0.  Tak, caHuTapHble npasBuna ycTaHaBnvBatoT
rmrmeHndeckme TpeboBaHusA K LWPUEOPTOBOMY OQOPMIIEHMIO U Ka4yecCcTBY MNeyaTu KHWXKHbIX W3OaHun,
BbIMyCKAaEMbIX C MCMOMNb30BaHUEM LIPUATOB PYCCKOM M(MNK) NATUHCKOW rpacpmuyeckmx OCHOB, C LENbo
obecneyeHnss Hambornbliero ygobcTBa NpW YTEHWM M3OAHWNA, YTO [OOMKHO MPUBECTU K CHIDKEHUIO
3pUTENBHON Harpy3ku BO BPEMSI YTEHWS, NpeaynpeavTb pa3BuTue 3pUTENIbHOMO U OBLLEro YyTOMIIEHMS.
YkasaHHble [MpaBuna pacnpoCTPaHSIlOTCA Ha KHWXKHblIE TEKCTOBble M3faHus (ganee - wu3ganus) ans
B3pocCrblx Yntatenen ot 18 net u ctapuue.

Bce wusganua B cootBeTcTBMM C [lpaBunamu nogpasgensiorca Ha gee rpynnbl. OTHeceHue
9K3EMMNNAPOB K TOW MMM WHOW Tpynne onpenensercss peanbHON 3pUTENbHOM Harpy3kom npy YTEHWM.
Hanpvmep, u3gaHus nepBOW  KaTeropuMm  xapaktepmsytotcs  Gonbwimmm  obbemamu  TekcTa
€[VHOBPEMEHHOTO MPOYTEHUS, YTO OOYCMNOBMMBAET HEMPEPbLIBHbIM ONUTENbHBIA MPOLECC YTEHUS U
BbIPAXXEHHYIO 3PUTENBHYIO HArpy3Ky (NMMTepaTypHO-XyAOXKECTBEHHbIE, y4ebHblE n3gaHmsa s cpegHero um
BbICLLEro, NpodheccnoHansHoro obpa3oBaHnsi, Hay4Hble, Hay4YHO-NOMNYNspHbIE U NonynspHbie). M3gaHmsa
)Xe BTOPOM KaTEropumn xapakrepmsyrTcs Hebonbwmmm obbemammn TEKCTa €AMHOBPEMEHHOIO NMPOYTEHUS,
YTOo OOYCMOBNMBAET 3MU3OANYECKMN MPOLECC YTEHWS W HE3HAYMTENbHYH 3pUTENBbHYH Harpyaky
(cnpaBoyHblEe (3HUMKIIONEaUW, CrioBapu, KaTanoru, pasroBOPHMKM M T.M.), oduumanbHble, MacCOBO-
nonuTu4eckne, MNPON3BOACTBEHHO-MPAKTUYECKME, HOPMATMBHbIE  MPOU3BOACTBEHHO-MPaKTUYECKME,
y4yebHO-MeToanYeckme nocodus, nsgaHns gnsa gocyra).

B cootBeTcTBMM C [MpaBunamMm Ha CaHUTAPHO-3NNOEMMOITONMYECKYIO OLEHKY NPeaCcTaBnstoTCa Tpu
3K3emnnspa v3gaHus 1 CcBefeHus o martepuanax. [And npoBefeHus CaHUTapHO-3NUOEeMUONOrMYeCcKon
OLEHKM Heobxoaumo MpenCcTaBuTb Criegylollylo WHGOPMauuMio: cBefeHnss o6 aBTopax, 3arnaBuve
N3daHusd, 3arnaBve Cepuu, CBEOEHWs O YMTaTEeNbCKOM ajpece, LEeNeBOM Ha3HayYeHMU M3gaHus, MMs
nsgartens u ero agpec, rof Bbinycka U3fgaHusi, HasBaHve u agpec nonurpaduyeckoro NpeanpusaTus, gaty
noanucaHust B neyatb, dopmat u3gaHus, Bug Oymarn, Tupax, HOMep 3akasa nonurpaduyeckoro
npeanpusiTuS.

Kpome Toro, B [lpaBunax onpegensderca MeToauMka MPOBEAEHUS OLEHKW, npunararTcs
COOTBETCTBYIOLLME CXEMbl OTHOCUTENBHO pa3mepa wpudTa, MIOTHOCTM n3obpaxeHus TekcTa n dymaru n
T.M.

MrmeHndeckas oueHka y4eOHbIX M3gaHui Ons oblero M HavyanbHOro npodeCCUOHaNbLHOIO
obpasoBaHus.

B cootBeTcTBUM CO cT. 28 dPepepanbHoro 3akoHa oT 30 mapta 1999 r. N 52-®3 "O caHuTapHo-
anuMageMuonornyeckoM GnarononyymMn HaceneHus" B OOLWKOMbHbIX WM ApyrMx obpasoBaTenbHbIX
yuYpexaeHusX He3aBMCMMO OT OpraHM3aLVOHHO-NPAaBOBbLIX (POPM OOMKHbI OCYLLECTBNATLCA MEpbl MO
npodunaktnke 3aboneBaHnin, COXPaAHEHNIO U YKPEMMEHUIO 300POBbsi 0OyYaloLLMXCS N BOCMUTAHHWKOB, B
TOM 4uCre Mepbl MO OpraHuM3aumm WX MUMTaHusa, W BbINOMHATECSA TpeboBaHWMA caHMTapHOro
3akoHogartenbctBa. Kpome TOro, nporpammbl, METOAMKA W PEXMMbl BOCMUTAHUS W 0By4eHus,
TEXHUYECKne, ayguoBuayarnbHble U MHble cpeacTBa obyvyeHuss u BocnutaHus, yyebHas mebenb, a Takke
y4ebHMKN 1 MHas nagaTtenbckas NPOAYKLUMS OOMYCKalTCA K MCMNONb30BAaHWIO MPY HanmvymmM caHuTapHO-
3MMAEMMNONOTNYECKMX 3aKITYEHMIN O COOTBETCTBMM UX CaHUTapPHbIM NpaBuiam.

B panHom oGnactu pgewnictBytoT CaHuTapHble npasuna M Hopmbl CaHnllvH 2.4.7.1166-02 wu
[MocTaHoBneHne MaBHOro rocygapCTBEHHOIO caHuTapHoro Bpada P® ot 20 Hosi6psa 2002 r. N 38 "O
BBEAEHUN B OENCTBUE CaHUTaPHbIX NpaBui U HOpMaTMBOB".

YkasaHHble CaHvTapHble npaBuia HanpasneHbl Ha NPogUNakTuKy 3aboneBaHnn OpraHoB 3pEHUS,
OMOPHO-ABUraTENbHOIO  annapaTta, CepAeYHO-COCYyAUCTOM CUCTEMbI  OpraHmsaMa  yyawmxcs. OHu
yCTaHaBnuBalT rMrmeHndeckne TpeboBaHunst K Becy, LWPUPTOBOMY ODOPMIIEHMIO, KAYecTBy nevatn u
nonurpacduyeckum matepuanam anst ydebHbix naganHni (y4ebHukoB, y4ebHbix nocobuii, NpakTUKyMOB,
aanee - nsgaHuin) c uenbto obecnedeHuns nx HanbonbLiero yaobcTea npu YTEHNM.
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Kpome Toro, [lpaBuna HampaBneHbl Ha obecnevyeHne COOTBETCTBMS Beca W34aHun
bYHKLMOHANbHBbIM BO3MOXHOCTAM OpraHvMamMa y4yallMxcsl, YTO MPUBOAUT K CHWDKEHUIO 3PUTESTbHON
Harpysku B Mpouecce YTeHus, NpeaynpexnaeT pa3Butie 3puTenbHOro 1 obLiero yTomneHms.

CaHuTapHble MNpaBuia pacrnpoCTpPaHATCA Ha yveOHble u3gaHusa Anst oblwero M HayanbHOro
npodeccuoHanbHOro obpas3oBaHWsl, a Takke Ha YyyebHble wu3gaHus, npegHasHadYeHHble Ans
abutypneHToB. B [OaHHbIX [OOKYMEHTax MpUMBOAUTCA TUMMEHWYECKas KraccuuKkauusa u3gaHuim no
pasnuyHbIM OCHOBAHWSM, YTO UMEET 3HaYeHVe A1 MOPsiAKa NPOBEAEHUS OLEHKU.

B 3aBuMcMMOCTM OT xapakTtepa npeabsiBrieHns u obbema MHGOpMauMOHHOIO MmaTepuana gns
€[ VIHOBPEMEHHOTO NMPOYTEHMS N YCBOEHUS M34aHMs NO y4ebHbIM UCUUnMHaM NOA4pa3aensoTcs Ha:

1) rymanuTapHble (OykBapb, poAaHas peyb, OOLLECTBO3HAHME, OKPYXAWLWWA MWD, WCTOPWS,
nutepartypa, A3blkoBedeHne (PYCCKMM U MHOCTPaHHbIE NA3bIKW), MCUXOMOrUSA, Haykm O rocygapcTBe U
npaBe, OCHOBbl 0e30MacHOCTU XWU3HEAEATENbHOCTU, SKOHOMMWKA, MNPEeLMETbl 3CTETMYECKOrO LUKNa,
duranyeckas KynbTypa, Tpy4AoBoe obyyeHune u T.1.);

2) maTemartudeckue (apudmeTvka, matemaTtuka, anrebpa, reomeTpusi, TPUrOHOMETPUS, FOruKa,
nHdopmaTtmka 1 T.n.);

3) ecTecTBeHHble (eCTECTBO3HAHWE, 3KOMOMWSA, acTpoHoMusi, usmKa, Xumus, reorpadus,
Guonorus, YepyeHue 1 T.M.);

4) cneumanbHble OUCUMNAMHBLI ANS HaYanbHOrO MPOdecCUoHanbHOro obpasoBaHMs (MexaHuka,
PaAVO3NEKTPOHMNKA, SNEKTPOTEXHMKA, METanyprus, ropHoe Oeno, XUMmyeckas TEXHONOrus, Cenbckoe
X0359MACTBO, MEQULMHA, Nedarorvka, My3blka, KOHCTPYKTOPCKME ANCLMMIIVHDBI U T.1.).

B 3aBncMmocTM  OT  (DYHKUMOHANbHOrO Ha3HayeHuWss B npouecce ObOydYeHus uM3gaHus
nogpasgensaTcs Ha:

1) y4ebHuKkp;

2) y4ebHble nocobus;

3) NpakTUKyMbl.

Y4yebHble u3gaHuMs HOBOMO MOKOMEHMS (Takume Kak y4yebHuK-TeTpagb, MHOMBMAyanbHas pabovas
TeTpagb, KHUra Ansi CaMOCTOSATENIbHON paboThbl yyalmxcs, anbboM-3agayHrK, TeTpadb AN TBOPYECKMX
3a4aHvi U T.M.), cneayeT OTHOCUTb K MPaKTUKyMam.

B 3aBncumoCTy OT BO3pacTHOW KaTeropmv n3gaHus npegHasHavarTca Ans:

1) HayanbHoro obpasoBaHus (NepBasi CTyneHb) - 1 - 4 knacchl;

2) ocHOBHOro obpa3oBaHus (BTopas CTyneHb) - 5 - 9 knaccbl;

3) cpenHero obpasoBaHus (TpeTbst cTyneHb) - 10 - 11 knaccel.

YyebHble usgaHmsa Anst HayanbHOro NPoeccnoHanbLHOro 0opa3oBaHNst MO BO3PACTHOW KaTeropum
OTHECEHbI K M30aHusiM NS cpeaHero obpasoBaHus. BnaHky rmrMeHnYecKkMx 3akmyYeHUn YTBEepXKOEHbI
Mpukaszom MwuHsgpaBa Poccumn ot 27 oktabpa 2000 r. N 381 "O GnaHkax TWMOBbLIX [OKYMEHTOB,
ncnonb3yemMbix UeHTpamu [occaHanugHagsopa”. 3akioveHusi, COCTaBMEHHbIE HA WHbIX OnaHkax, He
VUMEIOT IOPUANYECKON CUIbl, 3a MCKIMIOYEHNEM TUIMEHMYECKUX CEPTMAUKATOB, BblgaHHbIX 40 1 OKTAOpS
1998 r. B COOTBETCTBUM CO CTapbiMu obpasuamu.

Bo Bcex cnydasx o06A3aTENbHOW TUIMEHUYECKOW OLIEHKM M3OaTenbCKOW NPOAYKUMM OaHHas
0053aHHOCTb NEeXUT Ha usgartene. Ecnv nagarensckas npogykumsi BBO3UTCS M3-3a pybexa (6e3 Hanmuns
COOTBETCTBYIOLLMX MMIMEHNYECKMX 3aKMIOYEHWI), TO 3aKItodeHne 0bs3aH nony4vaTe NPoAaBeL, U3gaHuN.

3atpatbl Ha cepTndMKaumio n3gaTenbCckol NPoAYKUUM OTHOCATCH Ha cebecToumMoCTb MpogyKuum
no anemeHTy "mpoume pacxogbl" (mogn. 2 n. 1 cr. 264 HK P®) Tonbko B TOM cnydae, ecnu ee
npoBeaeHne aBnsieTcst 0b6s13aTenbHbIM (MepeYeHb Takon NPOAYKUUN AaH BbILE).

Mo npogykuun, cepTndmKaums KOTOPON ocyLLecTBNAeTCA B 4OOPOBONBHOM MOpsiAKe, pacxodbl Mo
cepTudmKaLmMmn CN1CbIBAOTCS 3a CHET HepacnpeneneHHon Npubbiny NpeanpusaTus.

§ 8. KomneHcauusa mopaneHoOro Bpega npv HapyLieHn1
aBTOPCKMX MpaB

3awuTa NMYHbIX HENMMYLLIECTBEHHbIX MPaB aBTOpPa OCYLLECTBISIETCA B COOTBETCTBUM cO cT. 1251 MK
P®. Tak, B criydae HapyLLUEHWUst NMYHbIX HEMMYLLLECTBEHHbIX MpaB aBTopa MX 3allMTa OCYLLECTBNSETCS, B
4YacTHOCTW, NyTEM MpPU3HaHUS NpaBa, BOCCTAHOBIEHMS MOSIOXKEHMWS, CYLLECTBOBABLUErO OO HapyLUeHUs
npaBa, npeceyeHns [OeWCTBUWA, HapyllalowmMx MNpaBo WM CO34allMX Yrpo3y €ero HapyLleHus,
KOMMeHcaumm MoparnbHOro Bpega, nybnvkaumm peleHms cyga o AonyweHHOM HapyweHum (cT. 1251 TK
P®). Kak BMAHO M3 ykasaHHOW CTaTbW, 3aliMTa aBTOPCKMX MPaB MOXET OCYLLECTBMATLCA MOCPEnCTBOM
KOMMeHcauum MopanbHoro Bpeaa. B gaHHoM criyqae npyMeHsIoTes obLine NonoXeHns, cogepxalimecs
B CT. cT. 151, 1099 - 1101 'K Po.

OTaenbHO ykasaHo, YTO MOSIOXKEHMS O 3alUTe HEMMYLLECTBEHHbLIX NpaB aBTopa MPUMEHSIIOTCA K
3alMTe B TOM YMCrie Npae:

1) nvua, opraHM3oBaBLUEr0 CO3[4aHUE CHOXHOro ObbekTa, NMpW UCMOMNb30BaHUM UM pesynbTaTa
WHTENNEKTYanbHON AeATENbHOCTU B €70 COCTaBe, Ha yKasaHWe CBOEro MMEHU UM HAMMEHOBaHWS;
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2) n3pgaTens SHUMKIONeani, SHUMKITONEANYECKMX CNOBapen, NepUoanYecKMX 1 NpoaormKatoLLmnxcs
COOPHMKOB Hay4HbIX TPyOOB, ra3eT, XXypHanoB W OpYyrnx NepUoamnyecknx M3gaHWi Ha WCMOoNb30BaHVe
TaKVUX U30aHUi C yka3aHWEM CBOEro0 HauMeHOBaHWS;

3) pabotogaTtens Ha vcnonb3oBaHue cnyxebHoro npounsseaeHust cnocobamm, obycroBneHHbIMA
uenbto cnyxebHoro 3agaHusi, U B BbITEKAOLWMX U3 3adaHusa npefenax, a takke Ha obHapogoBaHue
TaAKOro MpPOM3BELEHUS, €CNU [OrOBOPOM MeXAY HUM M pabOTHUKOM He NpefyCMOTPEHO WHOoe, C
yKa3aHWeM CBOEro MMEHU U HAaUMEHOBaHWS;

4) nybnukaTtopa Ha ykazaHWe CBOEro MMeHM Ha ak3emnnsipax 06Hapog0BaHHOIO MM MPOU3BEAEHMS
M B WHbIX Cfy4asix €ero MCnonb30BaHWs, B TOM 4MCre Mpu NepeBOAe WnvM Apyron nepepabotke
Npou3BeaeHus;

5) HekoTopble MHble nNpaBa (n. 2 c1. 1251 K PO).

B ctatbe 151 K P® mMopanbHbI Bpen, onpeneneH Kak gMamyeckme U HpaBCTBEHHbIE CTpadaHus.
Takvne cTpagaHus NpPoOsiIBNATCA B  ()OPME HEraTMBHbIX (PU3NYECKNX  OLLYLLEHUIN, MNCUXUYECKUX
nepexvBaHnii, B TON UM MHOW CTEMEHUN NULLALWLNX YErToBeKa NCUXNMYECKOro bnarononyyuns, gyLIeBHOro
paBHOBECHSI.

B cBA3M C Tem 4TO YyKasaHHOe onpefderneHve He oTBevano TpeboBaHMAM peanbHON
OEeNCTBUTENbHOCTKM, cyaebHasa npakTuka BelpaboTana 6omnee NonHyto ero TpakToBKy. B yacTHocTu, B Hero
OblMM  BKIHOYEHbl HPABCTBEHHblE WM M3NYECKME  CTpadaHus, MNPUYUHEHHbIE  OENCTBUSMM
(6e3gencrTemem), KOTOpbIE MOCAralOT Ha NpUHaANeXalme rpaXaaHvHy OT POXAEHWS UK B CUITY 3aKOHa
HemaTepuanbHble ©Onara (Ku3Hb, 300POBbE, [OOCTOMHCTBO FMYHOCTM, [OENOBYH penyTauumio,
HEMPWKOCHOBEHHOCTb YaCTHOW >XKU3HW, JIMYHYIO U CEMENHYK TavHy W T.M.) WX HapylawT ero NmuYHble
HEeMMyLLLEeCTBEHHbIE MpaBa (MpaBO Ha MOMb30BaHME CBOMM WMEHEM, MpaBO aBTOPCTBA W Apyrue
HEeVMMYLLLECTBEHHbIE TMpaBa B COOTBETCTBUM C 3akoHamMuM 00 OxpaHe nMpaB Ha pesynbTaThl
WHTENNEKTyanbHOW 4eATeNbHOCTM) MO0 MMYLLECTBEHHbIE NMpaBa.

pakgaHcKoe 3akoHO4ATeNbCTBO COAEPXKWUT OOLIME MONOXEHWs O KOMMEHCAUUW MOparibHOro
Bpeda NpUMEHNTENBHO KO BCEM CriyyasiM ero Bo3melleHud. Cioga BKITHOYaTCA Kak cuTyaumu, Korga OH
MPUYMHEH FpaXOaHVHY NP UCMONTHEHMN OOTOBOPHBIX 00A3aTeNbCTB, Tak U CriyyYau, Korga npuyanHuTENb
Bpega W MOTEprneBLIMA He CBs3aHbl [LOrOBOPHBIMW  OTHOLIEHMAMMW. BO3MOXHOCTb KOMMEHcaumm
MOparnbHOro Bpega npegycmMoTpeHa 1 paaoM Apyrix 3akOHOB.

MoTepneBwum B 06s13aTeNbCTBE MO BO3MELLEHMIO MOPAnbHOTO Bpeda SABMSETCS MU0, KOTOPOMY
npuvHagnexar HapylleHHble HemaTtepuanbHble bnara (Hanpvmep, NWYHbIE HEUMYLLECTBEHHbIE MpaBa
aBTopa). N3 nepeyHs Takux 6nar cnegyert, 4to (cT. 151 K P®) um, kak npasuno, aBnsaeTcsa gpusnyeckoe
nuuo (rpaxgaHuH). OgHako M3 3TOro npaBwuna ecTb MCKNYeHusa. Tak, B cuny n. 5 cr. 152 TK PO
rpaXgaHuWH, B OTHOLLEHMW KOTOPOrO pacnpOCTPaHEHbl CBEAEHMS, MOPOoYaLLMe ero YeCTb, JOCTONHCTBO U
OEnoByl0 penyTaumio, Brpase TpeboBaTb BO3MELLEHUSA YObITKOB 1 MoparnbHOro Bpega. NMpu atom B cuny
n. 7 Has3BaHHOW BbIlIE CTaTbW ee npaBuna O 3awuTe AEenoBOW penyTauun MPUMEHSTCA U K
IOPUANYECKOMY FNLLY.

CynebHasa npakTuka B HacTosiLee BpeEMS TakkKe MCXOOUT M3 BO3MOXHOCTU MPMMEHEHUST HOPM O
BO3MELLEHUN MOParibHOTO Bpeda M B criydasix, Korga nopodaiime csefeHvs Obiliv pacnpocTpaHeHbl B
OTHOLLUEHMW IOPUAMNYECKOrO Nuua.

Kak BugHO n3 ckasaHHOro Bbiwe, No ob6wemy npasuny (cT. ct. 151 1 1099 K P®) genictus,
COBEpLUEHME KOTOPbIX MOPOXAAET NPaBo MOTEPNEBLUErO Ha KOMMEHCALUIO MOPaIibHOIro Bpeaa, AOSMKHbI
obrnagatb HeoOXo4MMbIM  KBanNMMOUUUPYKOLWUM  MPU3HAKOM - UMW  OOMKHbl  OblTb  HapyLUeHbI
HeMMyLLLeCTBEHHbIE NpaBa nnu 6nara rpaxgaHuHa. INockonbKy Takue npasa u 6nara HeoT4yXXgaemMbl U He
nepegaBaembl VHbIM COCODOM, OHM HE MOTYT ABMAATLCA NPEAMETOM COENOK.

B cBs3M ¢ aTMm 06513aTENBCTBA N3 MPUYMHEHUS MOPArbHOIroO Bpeaa NPeMyLLECTBEHHO BO3HMKAOT
Mpu OTCYTCTBMU MEXOY CTOPOHAMU rPakaaHCKO-MPaBOBbIX 4OrOBOPHbLIX OTHOLLEHWN.

B 10 e BpeMsi BO3MOXHbI Cry4an, Korga v npy Hamuuum Takmx OTHOLLEHWA BO3HUKAET MpaBo Ha
KOMMEeHcauuio MoparnbHOro Bpega (Hanpumep, ecrnv B NpoLecce MCMOMTHEHMS aBTOPCKOro goroBopa o6
n3gaHun NpousBedeHus n3gaTtenb HapyLlaeT NMYHble HEMMYLLECTBEHHbIE NMpaBa aBTopa (npaBo Ha UM
WIN Ha HEMPUKOCHOBEHHOCTb NPOU3BEOEHNS 1 T.M.)).

O6sa3aTenbCTBO MO KOMMEHCaUMM MOpanbHOro Bpeda BO3HWKAET, Kak MNpaBumo, npy Hammyuu
06LLMX YCITOBUIA BO3HUKHOBEHMWS OEITMKTHOrO 06A3aTenscTBa:

1) Npn HanNn4un Bpeaa;

2) Npu HENPaBOMEPHOCTU AENCTBUN (6e34eNCTBUS) MPUYNHUTENS;

3) npu BUHE NpPUYNHUTENS;

4) Npy NPUYNHHO-CNEACTBEHHON CBA3U MEXAY NOBEAEHNEM MPUYNHUTESNS U BO3HUKLLUM BPEOOM.

lMpoTBOMpaBHblE AEWCTBUS MPUYUHUTENSA Bpeda MOryT BblpaXaTbCA B pasnuyHbix ¢opmax.
Hanpumep, B pasrnaweHnn uHdopmaumn, 3anpeT pasrnaweHnss KOTOPoW npeayCMOTPEeH 3aKOHOM
(Hanpvmep, agBOKaTCKOW, KOMMEPYECKOW, BpayebHON TalHbl), B pacnpoCTPaHEHUN HE COOTBETCTBYHOLLMX
OEVCTBUTENbHOCTM CBEAEHMI, MOPOoYaLLMX AENOBYO penyTauuio, B nyGnmkaumm nnyHon nepenuckm 6es
BedOMa ee Bnagenbsua v T.M.
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Hanvuve BuHbI B MNOAOOHOM cuTyaumm npes3loMUpyeTcsl, C €€ HanMyneM CBS3bIBAeTCS
BO3HMKHOBEHNE 00653aHHOCTM BO3MECTUTL MOparnbHbii Bpeq,. Popma BUHbI 3HAYEHMS 34E€Chb HE MMEET.

Bmecte ¢ Tem 3akoHogaTtenb nNpegycMOTpPEen criyyau, Korga MopasnbHbI Bpen MNOAnexuT
BO3MELLIEHUIO HE3ABMCKMMO OT HaNIMYMS BUHBI.

CornacHo c1. 1100 'K P® Takasa cutyaums BO3MOXHA, ECNU Bpe NPUYMHEH:

1) XMN3HWM NN 30OPOBLIO NOTEPMNEBLLENO NCTOYHMKOM MOBLILLEHHO ONACHOCTY;

2) rpaxgaHuHy B pesynbTaTe €ero He3aKOHHOrO OCYXXOEHWsl, HE3aKOHHOro MpuBIIEYEHUs K
YrONTOBHON OTBETCTBEHHOCTU, HE3AaKOHHOIO MPUMEHEHMS B Ka4eCTBE MEPbl MPeCceYeHns 3aKnYeHns nog
CTpaxy Wnv Noanucku O HeBble3[e, HE3aKOHHOrO HanoXeHUs agMWHUCTPATUBHOIO B3bICKaHMS B BuOE
apecTta unv ucnpasuTternbHbIX paborT;

3) pacnpocTpaHeHMeM CBEAEHUI, MOPOYALLMX YECTb, JOCTOMHCTBO U AEMNOBYIO penyTauuio;

4) B VIHBIX Cny4asx, NPegyCMOTPEHHbIX 3aKOHOM.

MopanbHbIn Bpe koMneHcupyeTcs B aeHexHon dopme (n. 1 ct. 1101 TK P®). Pasamep Takon
KOMMNEeHcaunn He CBSA3bIBAETCHA C HaNMU4MeM M pa3mepoM MOoAMEXaLLero BO3MELLEHNIO UMYLLECTBEHHOIO
Bpeaa.

B cootBeTcTBUMM cO cT. cT. 151, 1101 'K P® npn onpeneneHnn pasamepa koMrneHcaumm MopanbHOoro
Bpeda Cyf AOIKEH y4uTbIBaTh:

1) cTeneHb BUHbLI MPUYMHUTENS Bpeaa (ecnv Bpen BO3MELLLAeTCs Ha Havanax BuHbI);

2) cTeneHb U3NYECKUX W HPABCTBEHHbIX CTPajaHwui, CBA3aHHbIX C WHAMBUAYaNbHbIMU
0COBEHHOCTAMU NnLA, KOTOPOMY NMPUYUHEH Bpes;

3) xapaktep TakuMx CTpagaHui, KOTOpbIN [OMMKEH OUEeHMBaTbCs C Yy4eToM (haKTUYEeCKnX
0BCTOATENLCTB M UHAMBUAYANbHBIX OCOOEHHOCTEN NOTEPNEBLUENO;

4) TpeboBaHuUs pa3yMHOCTM 1 CNpaBeasIMBOCTY;

5) vHble 3acnyxuBatoLne BHUMaHne obCcToATeNnbLCTBA.

Hanpvmep, npu onpegeneHnM pasmvepa KOMMEHCauMuM MOparbHOrO Bpeda, MNpPUHMHEHHOrO
pacnpocTpaHeHNeEM B CPeACTBaX MaccoBOW MHGOPMALMM NOpoYaLLUX CBEOEHUN, HE COOTBETCTBYIOLLMX
OENCTBUTENbHOCTM, CyA [OOIDKEH Yy4uMTbiBaTb Xapaktep W cogepxaHve nybnukauum, CcTeneHb
pacrnpoCcTpaHeHnsl HeOoCTOBEPHbIX CBedeHu, [O0OpOBOMbHOE OMPOBEPXKEHUE pedakuuen Takumx
CBeAEHWIN (ECN OHO NMENO MECTO).

Ha TpeboBaHus 0 BO3MeLLEeHM MOpPanbHOro BpeAa UCKOBasi 4aBHOCTb HE PacnpOCTpaHAEeTCs.

Mpy NpWYMHEHMM MOpanbHOTO Bpeda HE3aKOHHbIMU OENCTBUMSAMU, HapyLlalWwUMU  fNYHbIE
HEeVMMYLLLECTBEHHbIE NMpaBa aBTOpa, COCTaB OCHOBAHW OTBETCTBEHHOCTU 3a MPUYMHEHWE MOPASIbHOMO
Bpeda MpenMyLLECTBEHHO OCTaeTCA HEW3MEHHbIM - HanuuMe MOoparnbHOro Bpeda, MpPOTUBOMPAaBHOE
noBedeHVe NpUYMHUTENSA Bpeda, HanvuMe MPUYUHHOW CBSI3M MEXAy MpPOTMBOMPABHbLIM MOBEAEHVEM
NpUYMHUTENS Bpeda U NPUYMHEHHBIM MOParnbHbIM BPe4OM, BUHA NPUYMHUTENS Bpeaa.

WcknioyeHne COCTaBnAT Takue nocdAraTenbCTBa Ha HEMNPUMKOCHOBEHHOCTb MPOU3BEOEHNS,
KOTOpble OAHOBPEMEHHO NpeAcTaBnsalT cobor pacnpoCcTpaHEHWE CBEAEHWIN, YMansiioWmMx YecTb U
OOCTOMHCTBO aBTopa (penyTauuto aBTopa). Hanpumep, Takne gencteus MOryT ObiTb BbINOMHEHbI MyTEM
COMPOBOXOEHNS MPON3BEAEHMST HE CaHKLMOHMPOBAHHBIMU, HE OAOOPEHHLIMU aBTOPOM MPEAUCITOBUEM,
KOMMEHTap1eM, NosiCHEHNEM.

B atmx cnydasx o6a3aHHOCTb MPOM3BECTM KOMMEHCAUMIO MOpanbHOrO Bpeda BO3HMKAET BHE
3aBMCMMOCTU OT BMHbI MPUYMHUTENS Bpeaa.

HapyLlieHus nuyHbIX HeMMYLLECTBEHHBIX MpaB aBTopa MOryT BblpaXkaTbCH Takke B nmnarvare, T.e. B
BbIMyCKe MOf, CBOMM MMEHEM YYXXOro MPOM3BEOEHUs HayKu, nuTepaTypbl UNn Uckycctea, Nnnbo B MHOM
MPUCBOEHUM aBTOPCTBA Ha Takoe npoussedeHue. [Mnarmat MoXeT BblpaXaTbCAd U B HE3aKOHHOM
obHapogoBaHUM, BOCMPOU3BEAEHMU WM WUCMOSb30BaHMU MPOU3BEAEHUS, BHECEHUN WCKaXKEHUA B
npoussegeHve 6e3 cormacus aBToOpa, HeyKasaHuuM WIM WUCKaKEHMU MMEHW aBTopa, PaBHO Kak U B
pacKpbITUM n3gaTenem UMEHN aBTopa BOMPEKM Er0 BONIEU3BABIIEHNIO, U T.M.

CornacHo cT1. 1268 K P® aBTOpy npuHagnexuT npaBo Ha oOHapogoBaHue, T.e. MpaBo
OCyLLECTBUTb AEWCTBME UMW AaTb COrflacuMe Ha OCYLIECTBIIEHWE OENCTBUS, KOTOpOe BnepBble genaet
npoussefeHne OOCTYMHbIM ANs Bceoblero cBegeHus nytemMm ero onybnukoBaHus, nybnmyHoro nokasa,
ny6nAnYHOro McnonHeHus, coobuieHnss B acmp unu no kabeno nubo nwbbiM ApyrMM CnocoGom.
OnybnvkoBaHme npousBedeHns (BbIMYCK B CBET) - 3TO BbINyCK B ObOpaleHne 3k3eMnnisipoB
npov3BedeHns, npeacTaBnsAlWMX COOOM KOMuIo MnpousBedeHus B NoOOM marepuanbHon dopme, B
KonmMyecTBe, [OOCTaTOMHOM Ans YAOBNETBOPEHUS pa3yMHbIX noTpebHocTten nybnukun wcxogd w3
xapakrtepa npou3sBegeHud. py HapyweHun 3TMx npaB M psga MHbIX aBTOp MpuobpeTaeT MpaBO Ha
BO3MELLLEHME MOpParibHOro Bpeaa.

lMpencraBnsieTcd, 4TO MpM ONpederneHnM pasmvepa KOMMEeHcauuu 3a MnpuYvMHEHWEe MOoparnbHOro
Bpeda HapyLleHMsIMU aBTOPCKMX MpaB BpsSg N OOMKHbI MPUHUMATLCA BO BHUMaHWE UHAMBUAYanbHbIE
0COBEHHOCTN MoTepneBLllero. 37O CBA3aHO B MEPBYI o4yepedb C TeM, YTO MpaBOHapPyLIWTENo, Kak
NpaBuio, OHW HEWU3BECTHbI U HE OOMKHbI ObiTb M3BECTHBI, @ OTBETCTBEHHOCTb B DONBLUMHCTBE Crydaes
HapyLUEeHWI aBTOPCKMX MpaB HacTynaeT Npu HanmMyYnM BUHbI NPUYMHUTENS Bpeaa.
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OTHOCUTENBHO UMetoLenca cyaebHon NpakTukK cnegyeT caenatb OroBOPKY O TOM, YTO B CBSI3U C
BBeAeHMeM B [JenctBue Yyactu detsepton [K PO  ytpatunu cuny [OencrtsoBaBlUME paHee
3aKkoHogarternbHble akTbl. OgHaKo Npy peLLeHUn TOro UM UHOTO BOMPOCA Cyabl PYKOBOACTBYIOTCS paHee
MPUHATBIMU Pa3bACHEHUSAMM BbICLLIMX CyaebHbIX opraHoB. Tak, ocoboe 3HavyeHne nmeeT lNocTaHoBNEHNe
MneHyma BepxosHoro Cyga P® "O Bonpocax, BO3HMKLLMX Yy Cy40B MPU pacCMOTPEHUM rPaXXaaHCKUX e,
CBS13aHHbLIX C MPMMEHEHMEM 3aKoHOAaTeNbCTBa 06 aBTOPCKOM NpaBe M CMEXHbIX npaBax”.

Myukt 43 HasBaHHoro [loctaHoBnenus [neHyma BepxoBHoro Cyga P®  ykasbiBaeT, 4TO
nepeyncneHHole B cT. 12 NK P® cnocoObl 3awwnThbl rpaXkaaHCKnx npaB pacnpoCTPaHAITCA Ha 3aliuTy
aBTOPCKOro npaea W (Mnu) cMexHbix npaB. K cneumanbHblM crnocobam 3awuTbl aBTOPCKUX MNpaB
BepxoBHbii Cyg P® oTHOCUT KOMMEHcauuio, BO3MELLEHME MOparibHOro Bpeda Mpu  HapyLleHuK
MUMYLLLECTBEHHbIX NPaB, KOH(UCKALUIO KOHTpadaKTHbIX 3K3EMMIISAPOB NPOM3BEAEHUA UM DOHOrpamm.
Mpn 3TOM cneumanbHO OroBapuBaEeTCsl, YTO NPaBO Ha BO3MELLEHNE MoparnbHOro Bpega npeaocTaBreHo
TONBKO aBTOPY W UCMOMHUTENIO.

MpaBo Ha KoMMeHcauuto NpeagocTaBreHo obnagaTtento UCKMYMTENbHBIX NpaB. CnenoBaTterbHO,
nuuy, He obrnagaremMy WUCKIYUTENbHLIMU MpaBaMn, OOIMKHO ObITb OTKa3aHo B TpeboBaHWM O
KomneHcauuu,

§ 9. Cnocobbl 1 MeToAb! BbISIBNEHWS U YCTAHOBMNEHUS
cny4aeB nuparcTea

Yactb detBeptas [K PO obveguHuna B cebe pas3pO3HEHHbIE HOPMbl  OEWCTBYHOLLErO
3aKoHodaTenbcTBa 00 aBTOPCKOM MpaBe M CMEXHbIX MpaBax B CBA3N C YCUIIEHWEM rOCy[apCTBEHHOMO
KOHTPOIS Hag Tak Ha3biBAeMOW NMPATCKON NPOAYKLMEN.

MocTtaHoBnenne MNneHyma BepxosHoro Cyga P® "O npakTuke pacCMOTPEHMST CyAaMu YrofIOBHbIX
Oen O HapyLleHMM aBTOPCKUX, CMEXHbIX, U300peTaTenbCKNX U NaTEHTHbIX MpPaB, a Takke O HE3aKOHHOM
NCMoMb30BaHNM TOBApHOIO 3HakKa" Takke CBUOETENbCTBYET 00 akTyanbHOCTU Npobnem B chepe oxpaHbl
N NCMONb30BaHMS pPe3yrnbTaToB MHTEMMEKTyarnbHOW 4eATENbHOCTY.

YKa3aHHble OTHOLLUEHWUS] MpPUOBpEeny TpaHCrpaHWYHBIN XapakTep 4epe3 CryTHMKOBOE BellaHue U
rmobanbHyto ceTb MHTepHeT. 3Tomy cnocobCTBOBano Takke TO, YTO HOBblE TEXHOMNOMMM LUpPOBON
3anMcy co3ganu edvHbii dhopmaTt ANs PasnUYHbIX NPOVM3BELAEHUA HAyKW, NUTepaTypbl, MCKyCCTBa.
MHorve ydeHble OoTMevalT TOT hakT, YTO 3KOHOMUYECKME MOKasaTenu MCNoNb30BaHUS pesynbTaToB
WHTENNEeKTyanbHOW OeATENbHOCTM Takke uameHunucb. Ecnm paHee (B XIX B.) 0ObekTbl aBTOPCKOro
npaBa BbICTyNanu NPEMMYLLECTBEHHO KaK KyNnbTypHbl€ LEHHOCTW, To B XX| B. OHW NpeBpaTunmvcb B
aKTop TEXHOMOrMYEeCKOro, Hay4Horo U UHPOPMALMOHHOIO PasBUTUS, KOTOPbIA OnNpeadensieT YpOBEHb
LUMBUITM30BAHHOCTU BCEro obLecTsa.

Mpouecc npeBpalweHns WHGOpMauuM B TOBap OKasan OFPOMHOE BIIMSHME U Ha OOBLEKTHI
WHTEnnekTyanbHoW cobcTtBeHHOCTN. OfHako 3TO BIMSHME WMEET He TONMbKO MO3WTUBHBIE, HO MU
HeraTMBHble  MOCNEeAcTBMs.  OKOHOMMYECKas  LIEHHOCTb U MpUBMEKaTenbHOCTb  OOBEKTOB
WHTENNEKTyanbHOW COOCTBEHHOCTM NPUBENU K TOMY, YTO HapyLUEHWsI aBTOPCKUX M CMEXHbIX NPaB BbILLIY
32 paMKuM TPaguUMOHHBIX CMOPOB MeEXAdy aBTOpOM W uM3gaTenem, MOSBMIIUCL HOBble CyObeKTbI,
durypvpyowme B NogoOHbIX NPaBOOTHOLIEHMAX. [OCTaTOMYHO NPUObLINBHBIM CTan HernerasnbHbl BuaHec
MO UCMOMb30BaHMIO NUTEPATYPHbIX U My3blKalnbHbIX NPOM3BEOEHNNA, KMHOMUIbMOB, nporpamm 3BM, 6a3
OaHHbIX M urp 6e3 3aKOHHbIX Ha TO OCHOBaHuN. PaHee nogobHas gesTenbHOCTb Obina xapakTepHa
TONbKO ON151 OANHOKUX UCKaTEeNen Nerkon Haxuebl, cenyac oHa npuobpena cBoncTBa OpraHM30BaHHOCTU.
Ocobyo onacHOCTb npeactaBnsieT TOT PaKT, YTO TaAKOW MPOTMBO3AKOHHbIM OU3HEC OCyLLecTBRseTcs
OpraHM30BaHHbIMU MPECTYMHbIMU (POPMMPOBAHNSAMM YK€ HE TONMbKO B paMKax OnpeaeneHHOro
rocygapcrea, HO M Ha MeXAyHapo4HOM YPOBHE, NMPOMCXOAUT rnobanvsauns ykasaHHoW npobnemMsi.

B MupoBow topuanyeckon npakTuke maclwTabHble HapyLleHWs aBTOPCKMX W CMEXHbIX MNpas,
coBepllaeMble C LENb W3BMEYEHUs] HeneraribHOM KOMMEPYECKOM BbIroAbl, MPUHATO WMEHOBATb
TepMmnHOM "mmpaTtcTBo" <61>. [aHHbI TEPMWH HE MOMy4YMrT NPaBOBOrO 3aKpPenneHuss B HOPMaTMBHbIX
aKTax, OfHaKO OH LUMPOKO MCNOSNb3yeTcs CreLmanuctamm Bcex CTpaH, B TOM YUCIe 3aKkoHogaTenem.

<61> 3aBupgoB b.[0. MNupatctBOo B Poccun: coctosiHme, npuyuHbl 1 ycrnosust // MeHegXMeHT B
Poccun n 3a pybexxom. 2002. N 2.

Y3Ke HUKTO He ocrapuBaeT TOro 06CTOATEeNbCTBA, YTO OObEKTbI MHTENNEKTyanbHON COBCTBEHHOCTH
OKa3bIBAlOT CTabWMbHOE BIUSIHWE Ha MONOXWUTENbHYIO AWHAMUKY PasBUTUS PbIHOYHBLIX OTHOLUEHWUIA W
9KOHOMMYECKNX Mpeobpa3oBaHuii, B CBSI3NM C YEM YPOBEHb PasBUTUS HayKW, TEXHUKU W KymnbTypbl
onpeaeneHHoro obLwecTBa BbICTynaeT OAHUM U3 ITIaBHbIX NokasaTternei ero uMBMnu3oBaHHocTh. Hu ans
KOFO Y)X€ He CEKpeT, YTO MeXOY TEM, HacKOSIbKO 3HauuTerieH MHTENMeKTyanbHbl noTeHuman obliecTsa
(YypoBEHb €ro KyrbTypHOrO pasBUTUS), U TEM, HACKONbKO YCMELIHO AaHHbIA COLMYM peLlaeT Crosiiue
nepes HUM 3KOHOMMUYECKMe Npobnemsbl, CyLLECTBYET Hepa3pbiBHas NpsiMasi B3aMMOCBSI3b.
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Kak n B nobor gpyron obnactu 4enoBeyeckoro ObiTusi, AMHAMUYHOE Pa3BUTUE HAyKW, TEXHUKM U
KynbTypbl OOIMDKHO ObITb 00EcneyeHo COOTBETCTBYIOLLMM 3aKOHOLATENbHbIM 3aKpensieHneM npas
WHTENMEeKTyanbHOW COBCTBEHHOCTU, K KOTOPbIM MPUHATO OTHOCMTb MPaBO aBTOPCTBA, MPAaBO Ha UMS,
npaBo Ha obHapogoBaHWe, MPaBO Ha BOCMPOM3BELAEHNE PE3YNbTaTOB TBOPYECKON AEATENBbHOCTU, MPaBo
Ha onnaTy MWHTennekTyanbHoro Tpyda u T1.4. B cuny ocoboro 3HayeHus ykasaHHbIX OOBEKTOB
HeobOX0AMMO 3akoHOAaTeNnbHOE 3aKpensfieHMe MpaBa Ha UX OXpaHy M 3awuTy, MPUYEM HEe TOSbKO B
AOMUHUCTPATUBHOM, MPaXKOaHCKO-NPaBOBOM, HO U, 6E3yCNOBHO, B YrOfIOBHO-MPaBOBOM MOPSiKe.

Pasmax nupatctBa B Poccuinickon ®Pefepaumm npeB3owlen BCe OXugaemble MporHo3bl. Kak
oTMevaeTca B nuTepaTtype, Ha cerogHs m3 10 peanuadyembix B Poccuu BugeokacceT 9 siBnswoTcs
nMpaTckMMu (BUAMMO, He "Ha cerogHs", MOCKOMNbKY peanunsaunsi BU4EOKacCeT ceryac MMHMMarnbHa), T.e.
YPOBEHb KOHTpadakTHOCTU npoaykumm B aton obnactu goctur 90%. Mo gaHHbIM nokasatensam Poccuto
onepexaet Tornbko Kutam, rae nokasartenb nupatcTea goctur 98% <62>.

<62> 3aBupoB b.[. MNupatctBo B Poccun: coctosiHve, npuyuHbl 1 ycnosust // MeHemXMeHT B
Poccun n 3a pybexxom. 2002. N 2.

B cnoxuBlienca cutyauum crieqyeT npaBuIlbHO onpeaenntb Metoamky 6opbbbl ¢ NMPaTcTBOM B
Hawen cTpaHe, BblpaboTaTb 3(PEKTMBHYIO CTpaTermto M TakTWKYy. YCMNelwHble pe3ynbTaTbl B 3TOM
obractu Mno3BOMAT 3anoOXWMTb MX B OCHOBY 6G0OpbObl C NPecTynmneHusiMM, HapyLlalowMMK pasfnyHble
WHTEennekTyanbHble npasa. OgHako NepBoHavanbHO HEOOXOAMMO BbISIBUTb NMPUYMHBLI pocTa NMpaTcTBa B
Poccum n ysiCHUTb UX CyLLHOCTb.

B Teopun npaBa BbIgENAOTCSA OCHOBHbIE MPUYUHBI MOSIBNEHUSA Y HEMPEPbLIBHOIO pocTa NMpaTcTea B
obractu uHTennekTyansHom cobcTBeHHOCTU. Cpean TEOPETUKOB, pacCMaTpyBalOLLUX HUXecneayLme
NPUYMHbI MMpaTCTBa, MOXHO Bblgenutb B.[. 3aBugosa.

MepBon npuumMHOM  OGO3HAYeHHOW MNpobOneMbl  BbLICTYNAeT  HEAOOLEHKA  YMHOBHMKaMWU
rOCy4apCTBEHHbIX OpraHoB, OPraHOB WCMOMHUTENBHOM BAAcTM M NPaBOOXPaHUTENbHBIX OpPraHoB
HeoOXOAMMOCTUN EXEeQHEBHOTO CKPYMyJIE3HOrO BbISBNEHUS] KOHTPad)aKTHOM NPOAYKLUMU 1 GOpbObl C 3TON
HEe3aKOHHON cdepont OedATenbHOCTM. B coBpemeHHbIX YCroBMAX OCyLLEeCTBreHne paHHoro Ou3Heca
CBS13aHO C YKITOHEHMEM OT ynriaThl HAMNoOroB 1 (370 ABMNSETCA HOBENON KOHTpadakTHOM OEeATENbHOCTM)
MOLLEHHNYECTBOM BO MHOMMX cdpepax XO3\AWCTBOBaHWS (Hanpumep, nogdernika TOBapHbIX 3HAKOB,
aKLUM3HbIX MapOK, roriorpamm).

MoLueHHNYeCTBO 1 KOHTpadhakTHast AeATENbHOCTb hakTUYECKM CMBAOTCH M 3aHMMaloT Bce bornee
3HAYMMOE MECTO cpeau NPEeCTYMMEHUN 3KOHOMWYECKOW HarpaBreHHOCTW, COBEpLUaeMbiX B Hallen
cTpaHe.

CepbesHyto 06eCMOKOEHHOCTb TEOPETUKOB U MPAKTUYECKNX PabOTHMKOB BbI3bIBAKOT TakMe hakThl,
Kak:

1) OMHaMuKKa pocTa yKa3aHHbIX BUAOB NPECTYNHON OEeATENBHOCTY;

2) noBbIWEHME YPOBHSA KBanuduvKaumnm npecTyrnHUKOB W CTEMEHW OpraHM3oBaHHOCTU KX
obbeanHeHui;

3) yBenuuyeHvne pa3amepoB HaHoCUMOro yuepba (no cTtatucTuke ywepo, NpuUInHAEMbIA rocygapcTBy
n rpaxgaHam Poccun MOLUEHHUYECTBOM W KOHTpadakTHOM MpoAyKUMEN, WCHUCNAETCA eXerogHo
COTHSIMW MWUInapgoB pyonen);

4) nogpbiB aBTOpUTETA POCCKM Ha MeXayHapO4HOW apeHe;

5) yxydweHne WHBECTMLMOHHOTO KiMMaTta B CTpaHe, 4TO pacCcMaTpuBaeTCs Kak CreacTeue
YKa3aHHbIX BbILLE HEeraTMBHbIX DaKTOPOB;

6) KpUMMHaNM3aUmsa 1 paspyLleHne OCHOBHbLIX MHCTUTYTOB B cchepe SKOHOMMUKM;

7) BO3pacTaHWe YpPOBHS KOPPYMMNMPOBAHHOCTM [AOJDKHOCTHBLIX JML, PasfNUYHbIX OPraHoB MU
opraHusaumi;

8) MoapbIB MHTENNEKTyanbHOr0 U KyNbTypHOrO MOTeHuMana obuwecTtBa, KOTOpbIM OTnuyanach
Halla cTpaHa Ha NPOTSKEHUN MHOTUX CTONETUN.

B coBokynHOCTU gaHHble bakTopbl NPEeAcTaBnsalT cOOOM HeraTUBHbIE MOCNEACTBMA NMpaTCcTBa.
Kpome ToOro, kak cnegctsvMe nogobOHbIX SBNEHWW MOXHO BbIOENUTE MOPOXAEHUE NPSIMON  Yrpo3bl
HU13NYECKOMY 300POBBLI0 POCCUIACKOrO HAcCemneHMs U MoparnbHbIM YCTOsM obLLecTBa.

Takum obpasom, criegyeT caenatb BbiBOA, YTO 60opbba C MOLWEHHWYECTBOM WM KOHTpad)akTHOM
OEesATeNnbHOCTbIO XM3HEHHO Heobxoguma ans Poccuinckon dPepepaumm u poccuiickoro obuiectsa B
uenom. B 1O e Bpems, HECMOTPS Ha TO YTO JaHHOE OBCTOSATENBCTBO MPU3HAETCH cneumanMcTamm BO
BCex cdepax pyHKUMoHMpoBaHMsa obLlecTBa 1 rocygapctea, cama bopbba 4o cyx nop ocyLlecTBnAeTcs
HegoCTaTOMHO 3PP EKTUBHO. M3  ocHoBHOro  gokymeHTa  MexgyHapogHon — KOHdepeHumu
"MoleHHM4YeCcTBO U KOHTpadakTHast pgeaTenbHocTb B Poccun. [lpepoTtBpaweHne un  6opbba”,
npoBegeHHon B Mockse 29 - 30 HosA6psa 2000 r., MOXHO caenaTtb BbiBOL, YTO NMPU BbICOKOM YPOBHE
(aKTU4eCKoro MOLUEHHUYECTBA W KOHTpadhakTHOM AeATenbHOCTU PEerncTpupyeTca um paccnegyercs
NpaBOOXpaHUTENbHBIMM OpraHamyn He ©Oonee 5% cnyyaeB, a ocyxgaetca He 6onee 20%
nogcneacTBeHHbIX. Heobxogumo nnaHomepHoe HanaxuBaHWe B3aMMOLEWNCTBMS MPaBOOXPaHUTENbHbIX
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OpraHoB €O crny6amv n nogpasgeneHusaMmn pasnuyHbiX KOMMEPYECKUX U FOCYOapCTBEHHBIX CTPYKTYP,
KOTOpbl€ HEMOCPEACTBEHHO 3aHMMAKTCA 3alLMTON B1sHeca OT MOLUEHHUYECKUX NOCAraTenbCTB, a Takke
NPOTUBOAENCTBMEM KOHTPAaKTHOMN AeATeNbHOCTN <63>.

<63> MoweHHNYeCTBO M KOHTpadaKTHas geATenbHOCTb B Poccuun: npegoTspalleHue n 6opwba //
MaTepuansl mexgyHapogHon koHdepeHumn. Mocksa, 29 - 30 Hos6ps 2000 r.

B kayecTBe BTOpPOM MpWYMHbI BbICTyNaeT TOT (hakT, YTO MPECTYMHbIA 3anemeHT B Poccun gaBHO
OCO3Hamn 4pesBbl4aHO BbLICOKYHO MNpUOLINBHOCTE B 3ToM gerne - nodytm 400%, 4TtOo sBRNsieTcs
npvBnekaTenbHbIM MOMEHTOM A5l MHOXECTBA NPECTYNMHUNKOB - NIOOUTENEN Nerkon Haxnebl <64>.

<64> 3aBupos b.[. MNupatctBo B Poccun: coctosiHve, npuymnHbl U ycnosus // MeHemXMmeHT B
Poccun n 3a pybexxom. 2002. N 2.

TpeTbsi NpMyYMHA - [OOBOMBbHO HM3Kasi Mepa Haka3aHusd 3a [AaHHble COCTaBbl MPECTYMNEHWUNA.
CaHkumsa no 4. 1 c1. 146 YK P® npegycmatpuBaeT npu NpuYnHEHUM KPyMHOro yuiepba HakasaHue B Buae
wTpada nMbo apecta Ha CPOK OT Tpex OO0 LeCTn Mecsues, no 4. 2 cT. 146 YK PO - B Buae wtpada,
obsa3aTenbHbIX paboT NMbo nuweHusa cBoboabl Ha CPoK A0 ABYX NeT, a no 4. 3 cT. 146 YK PO (1o xe
AesiHue, HO COBEepLUEHHOE rPYNMnon fvL, Mo NpeaBapuTENbHOMY CrOBOPY UMM OPraHM30BaHHOW Pynmnow) -
00 LUeCTU NneT nuweHusa ceobobl. Takum obpa3om, CMOXHO HaWTU OPYron BUA HE3aKOHHOro OusHeca,
KOTOpPbI BO3MOXHO ObIf1o Obl CpaBHUTL C MMPATCTBOM, B TOM YUCIIE C MCMONIb30BaHUEM YYXXOro NaTeHTa,
rae npubbinb AOCTMraeT CTOMb BbICOKOrO YPOBHS, @ PUCK 3afepxaHuns U cygebHoro npecnenoBaHus
YOEPXKMBAETCA Ha CTOMb HU3KMX NMO3MLUSX.

UeTBepTas npuumHa Hocut Gonee CyObEKTMBHBIA XapakTep M COCTOMT B TOM, YTO MHOrve
pabOTHMKN MPABOOXPaHUTENbHBIX OpPraHoB, CyOoelckunm kopnyc Poccunm He MMerT [OocTaToqHON
KBanudmvkaummn n onbiTa paccregoBaHnst U pacCMOTPEHNUS] AaHHOW KaTteropum gen.

Kak aTo HM mapagokcanbHO Ha MEpBLIV B3MMs4, HO YeM akTMBHee Bepetcsa 6opbba B Poccum ¢
pasnuMyHbIMX BMAaAMM MUPaTCTBa, TEM BbIWE €r0 YPOBEHb: MOKa3aTenu BENWYMHbI MPECTYMNIEHNHN,
NpeoycMOTPEHHbIX CT. CT. 146 u 147 YK P®, HeyknoHHO pacTtyT. CTaTucCTMyeckMe [OaHHble SPKO
CBMOETENbLCTBYIOT 06 OCTPOTE paccMaTpmBaemon Npodnemei.

Tak, b.[1. 3aBMgoB B cBoel crtatbe "lupatcTBo B Poccuu: coctosiHve, npuudnHbl U ycriosms”
npueBoguT criegyowine aaHHele. B Poccun B 1997 1. BbisBneHo 330 npecTynneHwi o HapyLleHuu
aBTOPCKMX WU CMEXHbIX npaB, HO Tonbko 30 yronoBHbIX Aen HanpaBneHO B Cyd W TOMbKO 2 VMMENW
00BVHUTENBHBIE MPUIOBOPLI, U TO B OOWH rog NULIEHNs cBOOOAbI YCIIOBHO, C OTCPOYKOWM WUCMONHEHUS
npuroBopa Ha oauH rog. lNpoueHT OCYXOEHHbIX OT KONMMYECTBA BbIABIEHHbBIX NPecTynneHun - Huxe 0,5%,
a OT 4Mcna Xe Jen, HanpaBneHHbIX B cyd, - okono 1%. B 1998 r. B Poccun no ykasaHHOW kaTteropumu
BO3b6y>xgeHo 607 yronoBHbix gen - 210 o6BMHAEMBIX, HO OCYXOeHO Tonbko 20 YenoBek, OQHAKO Yxe
NPOUEHT ocyXaeHHbIX paBeH 10%. B 1999 r. Bo3byxaeHo 836 yronoBHbIX ger, 310 yxe 296 06BMHAEMbIX
NULL, HO OCYXAEHO Tonbko 37 nuy, 4To paBHO 15% OCyXAEHHBIX NUL, OT Yncna obBuHsAEMBbIX. 1o 4. 2 cT.
146 YK P® B 1998 - 1999 rr. ocyxgeHo cootBeTcTBEHHO 8 1 18 yenosek. B 2000 r. BeisiBrieHo 543 nuua,
COBepLUNBLUMX NpecTynneHus no cT. 146 YK P®, a konnyectBo ocyxaeHHbIX paBHO 87 yenosek (16,2%
ocyXgeHHbIx). [MpupocT no aTnm Buagam npectynnenni ¢ 1997 r. no 1 axeapsi 2000 r. coctasun 37,7%.

Cnegyetr otmetutb, 4to B 2001 r. 6bo BeisBneHo 810 npectynnenni; B 2002 r. - 949
npectynnexHun; B 2004 r. - 117 npecTtynneHun, ocyxaeHo 446 Yenosek.

YuntbiBass CTOMb Marnbli MPOLEHT JML, OCYXOaeMbIX MO MPU3HaKaM COCTaBOB MPECTYMIEHUN,
NPegyCMOTPEHHbIX CT. CT. 146 - 147 YK P®, MOXHO mpuniTM K BbIBOAY, YTO MHOrMe paboTHMKM
NpPaBOOXPaHUTENbHBIX OPraHOB CTapaltTCsd MNpeKkpaTUTb YronoBHble [ena MO0 COOTBETCTBYHOLLMM
coctaBam YK P® wu nepekBanuduumpoBat OEWCTBUMS NUPATOB Ha  aAMUHUCTPATMBHbIE
npaBoHapyLeHns. AHaNorMyHas TeHOEeHUNsi NPOCMaTpuUBaETCs U B AENCTBUSIX CyOENCKOro Kopryca.

MpecTtynneHns B 0603Ha4YeHHOM chepe HOCAT NO DONbLUEN YaCTW NaTEHTHbIA XapakTep, MOCKOMNbKY
Nno HWM KparHe pedko BO3by>xOaltTcHd yronoBHble Aena (nnbo BoBce He BO30OyxpatoTcs). lMpuyumHon
nogobHoro sBneHus BbICTynaeT To, 4To Poccuickoe asBtopckoe obuwectso (PAO), Poccuiickoe
obuwectBo Mo ynpaeneHvtio npasamu ucnonuutenen (POYIW), npencraenss MHTEpechbl aBTOPOB,
CTaparlTCs 3alNTUTb MX XE UHTEPEeChbl B rpaxdaHCKO-NPaBOBOM MOPSAKE, cumTasi nogobHyo dopmy
3awWwuTbl Hanbonee 3OHEKTUBHON.

A.T. Ceprees B cBoeM y4ebHuke "MpaBo MHTennekTyanbHon cobcTBeHHOCTM B Poccumn™ no nosoay
nupaTcTBa nuweT: "BmecTte ¢ TeM Hemnb3s He OoTAaBaTb OTYET B TOM, YTO NpuBeAeHHble UMdpbl - aTO
nuWb Kanns B TOM MOPe NMpaTCcTBa, KOTOpOe CyLeCTBYyeT B CTpaHe, Ans cpaBHeHus: B CLUA exerogHo
BO30OyxxgaeTca no atomy noBogy okono 2500 yronoBHbix gen. Bo Bcex passuTbix cTpaHax 6opbba ¢
nMpaTCTBOM BeOEeTCA Ha rocy4apCTBEHHOM YPOBHE, @ He SBMNSETCA YacTHbIM AENOM NUlb CamMux
npasoobnagartenen. B Hawewn e cTpaHe gaHHas nNporpamMma Moka He TONbKO He peLuaeTcs, HO U Mno-
HacTosilLeMy elle He oco3HaHa. [lpoBegeHue anu3oguyvecknx pengoB M obnaB Ha pblHKaxX cObITa
KOHTpadaKTHOM NPOAYKLUMM U PasrpoM HECKOSTbKUX KMOCKOB BuAeomnpokata - BOT U BCE Mepbl, KOTOpbIe
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npeanpuHMMaloTCa rocy4apCTBOM CUSlaMU MPaKTUYECKU He MOATOTOBIEHHbIX K Oopbbe ¢ nupaTcTBOM
NPaBOOXPaHUTENbHBIX OpraHoB. O(EKTUBHOCTb OOMBbLUMHCTBA MOAOOHBLIX MEeponpuATM Grm3ka K
HyNeBOM OTMETKE, Tak Kak B Nydwem cryyae HebnaronpusTHble MOCHEACTBUS OT HUX WUCMbITbIBAKOT
Menkne npaBoHapywmtenu. [lONCKOM e HacTOsLWMX NUPaToB, BbISIBIIEHMEM OCHOBHbLIX KaHamnoB
NOCTYMIEHNS N CObITa KOHTPadaKTHOM NMPOSYKLUN HUKTO CEPbE3HO He 3aHuMaeTcd. Mexay Tem 6opbba
C afMVHUCTPATUBHbIMW MPABOHAPYLUEHNSAMM U MPECTYNIIEHNsIMM B paccMaTtpuBaemon cdepe OoImkHa
BECTUCb HE MEHEee aKTUBHO, YEM C Kpakamu, MOLLUEHHWYECTBOM W ApyrMMK npecTtynneHuamu. Cnabas
3(PPHEKTUBHOCTE aAMUHMUCTPATMBHBIX U YrOSIOBHO-MPABOBbLIX HOpM 6GOpbObl C MMPATCTBOM BO MHOrOM
onpegensieTca eule uU TeM, 4TO COOTBETCTBYyKLlasd npaBoBas 0as3a, HECMOTPA Ha ee HegaBHee
ObHOBIEHNE, Janeka oT ngeana. ATo XOPOLLO BUOHO, €Criv 00paTUTbCA K aHann3y agMUHUCTPaTUBHOIO
1 YrofioBHOro 3akoHodaTenbcTea" <65>.

<65> Cepree A.l. lNMpaBo mHTennekTyanbHon cobcTBeHHOCTN B Poccuiickon ®epepauun. M.:
MpocnekT, 2006.

OpHako, kak otmedvaeT bnusney WN.B. B cBoen cratbe "Mupatel XXI Beka", n B CLUA ypoBeHb
OCYXOEHHbIX 3a MMpaTCcTBO paBeH npumepHo 12,5%. Bmecte ¢ Tem npunstbie B CLUA nonpaBku K
YrONIOBHOMY 3aKOHOAaTEenbCTBY MNpeAycMaTpyBaloT 3a HapylleHWe aBTOPCKMX MpaB THOPEMHOEe
3akntodeHne cpokom Ao 10 net <66>.

<66> bnusney W.B. Mupatbl XXI Beka // UHTennekTyanbHas cOOCTBEHHOCTb: aBTOPCKOE MPaBo M
cmexHble npasa. 2000. N 3.

HeobxogMMo OoTMETUTb M Bpea NUpaTcTBa, HAHOCKMMbIN NPEANPUHUMATENbCKON AEATENbHOCTU U
NCKycCcTBY. 3aecb 0coboe 3Ha4YeHne MMEIoT:

1) poxodbl, KOTOpPbIE HE MONyYalnT co3aarTenm (aBTopbl) ayanMoBu3yarnbHbIX MPON3BEAEHWN;

2) NpubbINK, KOTOpbIE HE NONy4aloT Npou3BoauTENU (KUHOCTYAUN, KNHOKOMMaHWUW);

3) Hamorn, He MocTynawwme C OOXO4OB aBTOPOB M NPUOLINEN KMHOKOMMAHWA, ONTOBLIX M
PO3HUYHBIX pacnpoCTpaHMTENe ayaMoBM3yaribHbIX MNPOM3BELEHUA B MeCTHble U denepanbHble
orooXkeThl;

4) noTepu OT UHBECTULIMOHHON HEMPUBIIEKATENTbHOCTU PbIHKOB, MOPaXXEHHbIX MMPAaTCTBOM;

5) NCTOYHUK PUHAHCMPOBAHNS OPraHN30BaHHOW MPECTYMHOCTMY.

UmetoTca n gpyrme cyllecTBeHHble TpyAHOCTM B 6Gopbbe € nmpaTcTBOM, B OCOGEHHOCTM Ha
Tepputopun  GbiBlero CCCP  (HblHe - cTtpaH CHI). Hecmotpa Ha Hanuuve CornaweHnnss o
coTpygHu4ecTBe B 00nacTu OxpaHbl aBTOPCKOrO npaBa WM cMexHbix npaB CHI (Cornawexve o
coTpyaHu4ecTBe B 06nacTy oxpaHbl aBTOPCKOro npaBa u cMexHbix npas (Mocksa, 24 ceHTabpst 1993 r.)),
O6LWHOCTM Lenu B 6opbbe ¢ HapylweHuaMn B cdhepe MHTENNEKTyanbHOW COOCTBEHHOCTU, B YrONIOBHOM
3akoHogdartenbctBe cTpaH CHI cywecTBylOT NOMsSPHbIE OCHOBAHWS MNPUBIEYEHUS K YronOBHOW
OTBETCTBEHHOCTM MWL, 3a HapyLUEHWEe YyKa3aHHbIX MpaB, BKIOYas nNpeaenbl 3TOM OTBETCTBEHHOCTM.
Hanpumep, yronoBHble kogekcbl MongoBbl, YkpavHbl M Y30eKMCTaHa He npecneayloT B YrONOBHOM
nopsiike HapyLwimTenen cmexHbolx npas. B yronosHbix kogekcax ApmeHuun, Mongosbl, TagXukucraHa,
Y3bekuctaHa W YKpauHbl OTCYTCTBYET TakOM KBanMUUUPYIOLWMA MPU3HaK, KakK COBEpLUEHnE
NPeCcTynneHnss rpynnon nuy no npeaBapuTErNibHOMY CroBOpy. YTrOMOBHasi OTBETCTBEHHOCTb 3a
COBEpLUEHME YKa3aHHbIX AESHWA OpraHW3oBaHHbIMK TpynnamMu He npeaycMOTPEHa B YrONIOBHOM
3aKkoHogartenbcTBe cemu ctpaH: Apmenuun, benapycu, Mpyann, Mongosel, TypkMeHucTaHa, Y36ekuctaHa
n YkpauHbl. Kpome Toro, yronoeHble kogekcel benapycu (4. 2 ct. 201), Mongosbl (cT. 141) cogepxat
HOpPMbl C agMUHUCTPATUBHOW Mpelguumen, T.e. YronoBHAs OTBETCTBEHHOCTb HAaCTynmaeT Nulib nocne
HanoXeHNs1 agMMHUCTPATUBHOIO B3bICKaHUSA 3a HapyLLeHne <67>.

<67> Lepb6a C.I. Teancol goknaga Ha koHepeHummn npokypopoB Poccum no 3awmte UC. 26 - 28
depans 2001 r.

BesycnoBHoO, Npy TakoM HECOOTBETCTBMM B YrONIOBHOM Mpase B 3akoHopatenbctse ctpaH CHI He
MOXET uaTn u peun o6 acpdekTneHon 6opbbe ¢ NpaTcTBOM Ha GbiBwen TeppuTopumn CCCP, ocobeHHo ¢
y4€TOM pa3MbIBaHWs FPaHnL, 4aHHOW MPECTYMNHON AeATenbHOCTU. [loTeHumManbHbIn NPecTynHuK (MMpar) B
Poccun, nepeexasBwwun, Hanpumep, B benapycb, YkpavHy wmnm Y30ekucTaH, B MOCNEOHMX CTpaHax
TaKoOBbIM HE CYMTaETCH.

Ocoboe 3HayeHve Mpu HapyleHUn aBTOPCKMX, CMEXHbIX, N3006peTaTenbCknx U NaTeHTHbIX MpaB
(cT. c1. 146 n 147 YK P®) umetloT He TOMbKO KPMMMHOMOMMYECKME MpPUHYMHBI camoro dhakta pocTa
nupaTcTBa, HO Tawkke U OOLEeCTBEHHas OMacHOCTb 3TOr0 BMAa MPOTMBOMPABHOIO AEesHUA, KoTopas
XapakTepuayeTcsi cregyowmmmn obcToaTenbCcTBaMm:

1) HapywarwTca B MNepBYyD o4vepedb KOHCTUTYLMOHHbIE aBTOPCKME M CMEXHble MpaBa CamMumx
cosgaTenen NpogykToB MHTENMNEKTyanbHON COBCTBEHHOCTH (aBTOPOB BMAEOMUNBMOB, BUAEOKOHLEPTOB,
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cdoHOorpamMm, aBTOPOB MATEHTOB, MaTeHToobnagatenen M UHbIX aBTOPOB OOBLEKTOB WMHTENIEKTYarbHON
coBCTBEHHOCTM). VIMEHHO NO3TOMY 3aKOHOAATENb CTPYKTYPHO pacrnonoXun cT. cT. 146 n 147 B rn. 19 YK
P® c HasBaHuem "lpecTynneHnsa npoTMB KOHCTUTYLIMOHHBIX NPaB 1 cBOOOA YernoBeka v rpaxaaHmHa";

2) rpybo HapywalTca Takke npaBa npaBoobnagarenen u naTeHToobnagartenen, KoTopble
ynnaTunm CoOOTBETCTBYIOLLIEE BO3HArpaxaeHve (Kak npaBuio, roHopap) aBTopam 3a MpaBo Mofib30BaHus,
BOCNPOW3BEAEHUSA U (MNTK) TUPAKUPOBAHMS TOFO UM MHOTO OObEKTA MHTENMEKTyanbHON COBCTBEHHOCTM.
B atom cmbicne yuepb HaHocuTca npaBoobnagaTensiM, MOCKONbKY OHU HEAOMOMyYalT AOXO4 B CBA3N C
HanMMYMeMm Ha onpefeneHHOM pblHKe (pblHKax) CTpaHbl 6OOMbLIOrO KoONMU4YecTBa KOHTpadakTHOM
npoaykuum. XoTsl KOHTpadakTHasi NPOAYKUMS U SBMSIETCS MEHEe KayeCTBEHHOW, HO OHa 3HaYUTEslbHO
JelleBne NULUEH3VOHHOW, YTO MpuBRekaeT noTpedbuTtens. HegononyyeHHbln Takum obpasom [oxop,
UMeHyeMbIN yObITkKaMu (OH MOXET BblpaXaTbCs B BUAE peanbHOro yuiepba unu ynyweHHON Bbirogbl),
obpasyeTcs B pesynbTaTe YMEHbLUEHMST MOKYNaTenbCKOro Cnpoca Ha JIMUEH3MOHHble 00bekThl. Kpome
TOro, BCMEACTBUE HEMOOKOHTPONBbHOrO PacrnpoOCTpaHEHUSs KOHTPAdaKTHBIX 3K3eMMIISAPOB NPOAYKLUMU C
HeKkayeCTBEHHOW 3anyvCbio NMOAPLIBAETCS TakKe AeNnoBasd penyTaumsa npasoobnagaTtenen.

Kpome TOro, MOXHO MNPMBECTM HECKOJTbKO KOHKPETHBIX NPUMEPOB M3 CydeOHOW npakTuki. B
YaCTHOCTU, apOUTPaXKkHbIE CyAbl OKPYIrOB NEPMONYECKU MPOBOAAT O00O0OLLEHNS NPAKTUKNA pacCMOTPEHUS
CMOPOB MO OTAENbHbIM KAaTEropMsM AeNn C LENbl BbISBEHUS U PELUEHUS BO3HMKAKOLWMX NP 3TOM
npobnem. Tak, B O63ope PepepancHoro apbutpaxHoro cyga Bonro-Bsatckoro okpyra "AkTyanbHble
Npo6reMbl 3aLUTbl UHTENNEKTYarnbHON COBCTBEHHOCTM" yKa3bIBAeTCsl, YTO JOOPOCOBECTHLIE YYACTHUKM
PbIHKa, NCMONb3yoLmne 0ObEKTbI aBTOPCKOIo NMpaBa M CMEXHbIX MpaB B KOMMEpPYECKUX LIeNsX, eXXerogHo
He4omnony4alT OrpOMHbIE CyMMbl AOXOA4a M3-3a HABOAHMBLUErO MPUNaBKM KOHTpadpakTa, a BMECTe C
HMMW CpaBHMMbIE CyMMbl HEAOMOMY4YaeT N rocyaapcTBo.

CypnebHble gena aTon Kateropuu, paccmoTpeHHble defepanbHbeiM apbutpaxHsiM cygom Bormro-
Batckoro okpyra, BbicBETUNU psg Npobnem B NpakTMKe MPUMEHEHUSA 3akoHogaTenbcTBa 06 aBTOPCKOM
npaee. B yacTtHoCcTW, ObINM BbligeneHbl TPyOHOCTM B 06nacTu MpUMEHeHMs 3akoHogaTenbctBa 00
aBTOPCKOM MpaBe U CMEXHbIX NpaBax, BblpasvBLUMECH B CrieayHLLMX BONPOCaXx:

1) Kakvne gokasaTenbCTBa MOryT NOATBEPAWTbL HApPYLLEHVE aBTOPCKUX Mpas;

2) aBnsdeTcsa nu npegmeT cnopa o6 beKTOM OXpaHbl aBTOPCKUX Npas;

3) KaKkme xapakTepUCTUKM NO3BOMAT YETKO ONpeaenvTb NpeaMeT aBTOPCKOro AoroBopa 3akasa.

M3 paHHoro O630opa MOXHO NPUBECTM HECKONBLKO Hanbonee Spkux NpuMepoB.

Mpunmep.

Mpu paccmotpeHnn gen N A28-12647/2005-240/25 n N A28-12648/2005-241/25 y cyga BO3HMKNN
CMNOXHOCTU B ONpELeneHnn ceefeHnin o hakrtax, BXOOsALWMX B JOKa3aTENbCTBEHHYO 6a3y, U UX OLEHKU
no nckam 3AO0 K mHOovBMAYyanbHOMY MNpeanpuHMMaTento o B3biCkaHuu 20 Tbic. pyb. KOoMneHcauwn 3a
HapylleHne aBTOpPCKMX NpaB. HenpaBunbHble TOMKOBAaHWE W MPUMEHEHWE Cy4OM MpaBuSl MHCTUTYTA
O0Ka3aTenbCTB NPUBENN B UTOTE K BIHECEHMIO HEMPABOCYAHOMO PELLEHUS.

Cyg yctaHoBun, yto 3A0 (npaBoobnagaTenb) N HEKOMMEpYECKOe NapTHEPCTBO MO 3aluuTe npas
ONCTPMOBLIOTOPOB (MOBEPEHHbIN) 3aKTHOYUAN AOrOBOP MOPYYEHMS!, MO KOTOPOMY MOBEPEHHbIN 06A3yeTCs
coBepLliatb OT UMEHM M MO MOPYyYEeHU0 NpaBoobriagaTens opuandeckue OEeNCTBUS, HanpaBreHHbIe Ha
OXpaHy npaB nocnegHero. [loBepeHHbI 0053aH BbIABNATE KOHTpad)akTHble MaTepuansl U
KOHTpadhakTopoB, OCYLLECTBNATL [OEWCTBUS, HanpaBneHHble Ha 6o0pbby C pacnpocTpaHeHnem
KOHTpahaKTHbLIX TOBApOB.

B uensix peanusaumm CBOMX MONTHOMOYMIA HEKOMMEpPYECKOE MapTHEPCTBO MpMoGperno B TOProBomn
TOYKe OTBETYMKA KOHTpadakTHbIM AucK. B nogTteBepxaeHwe gaHHoro dakra ucrel npeacrasvn B cya
KaccoBbI Y€K, KOMMaKT-OMCK, OneyaTaHHbl ByMadkHOW NEHTOM C MOAMUCHI MpodaBLa U BPEMEHEM
Npo4aXu, MPETEH3N0 C OTMETKON O ee NPUHATUM NPOAAaBLIOM M BUAEO03arNMCh MOKYMKU.

Mpu paccMmoTpeHun gena gBe cyaebHble MHCTaHLMM OLEHWUM NULLb KacCOBbIM YeK, yKa3as, YTO OH
He COAEPXMT HaMMEHOBaHWs MPUOBPETEHHOro [AucKa; BuAEO03annCb MPU3HaNM HedonyCTUMbIM
AokasatenbcTBom. bes topmamdeckoro uccrieqoBaHusi OCTanuchb MPeTeH3us, BpyYeHHas npogasuy, U
KOMMaKT-AWUCK, oneyaTaHHbl ByMaxkKHOW NEHTOM C NoANMChio Npogasua 1 Aaton npogaxu. Ha ocHoBaHum
W3MNOXXEHHOro CyA nocymTan Heoka3aHHbIM (aKT HapyLUeHMs OTBETYMKOM MpaB UCTLa.

OKpy>XHOM CyA mocuuTar, YTo NMpuBEOEHHble B PeLUeHMN BbIBOAbI OCHOBAaHblI Ha HEMPaBUIIbHOM
MPMMEHEHMN HOPM npoueccyanbHoOro npasa. [aHHoe yTBepxaeHne oH obocHOBanm Tem, 4YTO B
cooTBeTCTBMM C 4. 2 cT. 64 AlK P® B kavectBe AokasaTenbCTB AOMNYCKAOTCS MUCbMEHHbIE W
BELLeCTBEHHble [oKasaTenbCTBa, OOBbACHEHVMS nuu, y4acTBYKOLWMX B Aerne, 3aKioYeHUs IKCrNepTos,
nokasaHus ceBmgeTenewn, ayamo- 1 BUAe03anucu, UHble JOKYMEHTbl U maTtepuansl.

CornacHo 4. 4 ct. 71 ATK P®, kaxgoe [oka3aTenbCTBO MOAMEXUT OLEeHKe apbutpakHbiM CyaoMm
Hapsgy ¢ ApyrMMuy gokasaTenbCTBaMU.

Mpu 3TOM M3 CMbICNA Y. 2 YKa3aHHOW CTaTbM CEQYeT, YTO Kaxaoe AoKa3aTenbCTBO OLEHNBAETCS B
OTOENbHOCTU, @ 4OCTAaTOYHOCTb 40Ka3aTeNbCTB ONpeaensaeTcs X COBOKYMHOCTbHO.

Obxanyemble pelleHns OTMEHEHbI C Nepedayen 4ern Ha HOBOE pacCMOTpeHne <68>.
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<68> [lloctaHoBneHne ®AC Bonro-Batckoro okpyra ot 13 anpens 2006 r. N A28-12647/2005-
240/25.

Mpumep.

B ppyrom cnydae npu paccmotpenun gena N A28-12647/2005-240/25 n3 matepuanos gena
ycmaTtpuBaeTcs, yto 24.05.2005 cotpygHukm OB3I JIOBOT npoBenu MpoBepKy B TOPrOBOM KMOCKE
"AyaunokacceTbl", npuHagnexaiiem npegnpuHnmatento K.

Mo ee pesynbTataMm B OTHOWEHWM OTBETYMKA COCTABMEH MPOTOKOST O COBEPLUEHMU
npaBoHapyLleHus, NpegyCMOTPeHHoro cT. 7.12 KoAll Po.

MocTaHoBneHne MupoBoro cyabu cypgebHoro ydactka N 54 obrnactu no pgeny 06
aAMUHNCTPATMBHOM npaBoHapyweHun oT 19 wuona 2005 r. cBugeTtenbcTByeT O TOM, YTO B Xofe
NMPOBEPKN YKa3aHHOW TOProBOW TOYKM M3bATbI 16 KOHTpadbakTHbIX ayamoKacCeT, BbICTABIEHHbIX Ha
npogaxy.

Mpn paccmMoTpeHun HacTosLWEero crnopa Cyd YCTaHOBWI, YTO Cpeau U3bATbIX ayguokacceT
Haxoamnack KacceTa co COOpHMKOM npou3seneHun XKeku.

OueHunB ykasaHHble hakTbl, Cyabl NEPBOV M AMNEMMSLUUOHHON WHCTaHUUM caenany owmnboYHbIN
BblBO4 00O OTCYyTCTBMM [OKa3aTeNnbCTB pacnpocTpaHeHus npeanpuHumarteneMm K. koHTpadakTHon
npogykuum, nbo kacceta He Oblna NpogaHa KOHKPETHOMY MoKynaTento. B cooTBeTcTBMM CO CT. CT. 426,
492 n 494 TK PO BbicTaBneHve Ha MNpogaxKky CrOPHOW MPOAYKLUMW CBUOETENbCTBYET O Hanmu4mMu Co
CTOPOHbl OTBeTYMKa nybnmyHoM odepTbl, a CcrnegoBaTernibHO, W COBEpPLIEHMM WM  OENCTBUMN,
nognagaoLLmx nog pacnpocTpaHeHe Npon3BeaeHus.

HenpaBunbHbi BbIBOO MOBReK 3a coOOM MPUHATUE HE3AKOHHbIX CydeOHbIX aKToB, KOTOpble
OTMEHEHbI OKPY>XHbIM CyAoM. [leno HanpaBrieHoO Ha HOBOE pacCMOTPEHME, TaK Kak Mpu pacCMOTpPeHun
cnopa cyf, He NpoBEpWI, Kakne MMEHHO MPOu3BeAeHUs] BOLIWM B COOPHUK, U3bATHIA B TOPrOBOW TOYKE
oTBeTYMKa. [laHHoe OOCTOATENbCTBO WMMEET CyLleCTBEHHOEe 3HadeHue, nockonbky 3A0 saBnsieTcs
npaBoobnagaTenem WCKMHOYMTENBHBIX WMMYLLECTBEHHbIX MpaB Ha npousBedeHus E.[. [puropbesa,
yKa3aHHble B MPUNOXEHMU K aBTopckomy goroBopy oT 21 HosA6ps 2003 r. (KOHKpeTHblE KOMMO3WLMK)
<69>.

<69> [loctaHoBneHne ®AC Bonro-Batckoro okpyra ot 13 anpensa 2006 r. N A28-12647/2005-
240/25.

BhlweykasaHHble akTbl AT HEKOTOPOE NPEACTaBEHME O COCTOSIHAM NupaTcTBa B Poccun n B
OTAENbHbIX CTpaHax 3a pybexxom B HacTOSILMIA MOMEHT. Kpome Toro, aHanus aTux AaHHbIX NO3BOSNseT
BbISIBUTb, KaKOBbl NPUYMHbI U YCMOBKS, Npeaonpeaensiowme HeM3MeEHHbIN POCT HeneranbHoOro 6usHeca,
npeaMeToM KOTOPOrO CTOMb  4acTo CTAHOBUTCS WHTENMeKkTyanbHasi CoOGCTBEHHOCTb. [lpakTuka
paccMOTpPEeHNs Aen O NUpaTCTBE B paMKax YroflOBHOMO U IPaXX4aHCKOro Cy4onpou3BoOACTBa BMECTE C TEM
He [aeT yBepeHHOCTM B 3(PEKTUBHOCTU peLLEHMS MOCTaBIEHHbIX Mepep MNpPaBOOXPaHUTENbHBIMU
opraHamu 3agad B faHHoW obnacTu. Takum obpasom, MOXHO MPUATU K BbIBOAY, YTO ANs CTabMNbHOro
CHWXEHWS1 YPOBHSA NMMpaTcTBa B cdhepe UHTENNEKTyanbHON COBCTBEHHOCTM HYXXHbl COBMECTHbIE YCUINUS
He Tonbko Poccun, HO M MHOCTPaHHbIX rocyaapcTs, MOOMNU3aumMst BCEX CUM MUPOBOrO cooOLLIEeCTBa B
6opbbe ¢ gaHHoM rmobanbHOM NPOGIEMON.

§ 10. NocymapcTtBeHHas nownuHa. NocnegHne nameHeHus
B 3aKOHOAATEeNnbCTBE

B cootBetctBMM co cT. 333.16 HK P® rocygapcTBeHHas nowunvHa - 310 cbop, B3MMaeMbIn € N,
ykasaHHbix B cT. 333.17 HK P®, npu ux obpalieHnn B rocyaapCTBEHHbIE OpraHbl, OpraHbl MECTHOro
CaMOyMnpaBreHus, WHble opraHbl U (M) K OOMMKHOCTHbIM FMUaM, KOTOPbI€ YMOSTHOMOYEHbI B
COOTBETCTBMM C 3aKoHOAAaTenbHbIMM akTamu Poccuickon Pepepauunn, 3akoHOAATENbHbIMK akTamu
cybvektoB Poccuiickon Pegepaumm M HOPMATUBHLIMU MPABOBbIMM  akTaMW OPraHOB MECTHOro
CaMOyrnpaBfeHus, 3a COBEpLUEHWEM B OTHOLIEHMU 3ITUX §WL PUOMYECKU 3HAYUMbIX OENCTBUW,
NPeayCMOTPEHHbIX HACTOSALWEN rMnaBoW, 3a WCKIOYEeHWEM [AEeNCTBUK, COBEpLUaeMbIX KOHCYMbCKUMU
yupexgeHuammu Poccunckon ®epepauun. MNpu 3TOM Bbigaya [OKYMEHTOB (MX Konun, Ay6nukaTos)
npupaBHEHa 3akOHOAATENEM K KOPUONYECKN 3HAYMMbIM AeNCTBUSAM. [MyHKT 2 yKaszaHHOW CTaTby OTAENBHO
3aKpennseT, YTo opraHbl U JOMKHOCTHbIE NMLA, 32 UCKIMTIOYEHUEM KOHCYMbCKUX yupexaeHnn Poccuickon
degepaumn, He MMeEKT nMpaBa B3MMaTb 3a COBEPLUEHWE HOPUAMYECKM 3HAYUMbIX [OENCTBURA,
npegycMoTpeHHbIX . 25.3 HK PO, nHble nnatexu, 3a UCKNoYeHNeM rocy4apCTBEHHON NOLUSNHBI.

B3vmaHue rocygapCTBEHHON MOLUMMHBI 33 COBEpLUEHME OMNpPeferneHHbIX IPUANYECKN 3HAYUMBbIX
AenctBui no noesogy obbektoB aBTtopckoro npasa B HK P® He npepycmotpeHo. 3akoHopatenb
yKasblBaeT KaTeropum nu, KOTopble MOryT ObiTb OCBOBOXAEHbI OT ee ynnaTbl Npy NpuobpeTeHnn npas
Ha npousBefeHve (340ecb MMETCH B BUAY TONbKO OOBEKTbI aBTOPCKOro npaBa, HO He MPOMbILLSIEHHON
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COBCTBEHHOCTM, Ha KOTOPblE HEOOXOAUMO MOMyYUTb MATEHT WM OCYLLECTBUTb TFOCYAAPCTBEHHYHO
perucTpaumio).

B yactHoctn, cT. cT. 333.35 1 333.38 HK P® cogepxaTt nHpopmMmaumio 0 crneayouimx Kateropmsx
rpaxkgaH, ocBOOOXAEHHbIX OT ynaTbl rOCY4apCTBEHHON MOLUMNHbI:

1) cbmanyeckmne nuua - aBToOpbl KyNbTYPHbLIX LEHHOCTEW - 3a MPaBoO BbiBO3a (BPEMEHHOIO BbIBO3a)
UMK KynbTypHbIX LeHHocTen (n. 9 cT. 333.35 HK P®);

2) cbumanyeckoe nmuo - rpaxkgaHuH Poccuiickon ®egepaunm, SBNSOLLNACA €OUHCTBEHHBIM aBTOPOM
nporpamMmmbl anst 3BM, 6a3sbl AaHHbLIX 1 TOMOMOrMKU MHTErpanbHOM MUKPOCXEeMbI M MpaBoobnagaTenemM Ha
Hee, NCMpaLlLMBaLLNUM CBUOETENLCTBO O PErMcTpaLmmn Ha CBoe UMS, B Crlyyae, ecriv Takoe ousmnyeckoe
nuuo saBnsieTcss BeTepaHoM Benukon OTe4yecTBEHHOW BOWHbI, - 3a COBEpLUEHME [OeNCTBUN,
npenycMoTpeHHbix n. n. 4 - 7 c1. 333.30 HK P® (n. 13 c1. 333.35 HK P®);

3) duanyeckoe NuUo - rpaxgaHnH Poccuiickon degepaumm, SBASIOLWMACA €ANHCTBEHHBIM aBTOPOM
nporpammbl ans ABM, 6a3bl 4aHHbIX, TOMOMOrMMU MHTErpanbHON MUKPOCXEMbl 1 npaBoobragaTtenem Ha
Hee, NCMpaLLVBaLLNM CBUOETENLCTBO O PErMCTpaLMn Ha CBOe UMS, B Crlyyae, ecriv Takoe ousmnyeckoe
NULO ABNSIETCA MHBaNUAOM, yvawmmcs (BOCMUTAHHUKOM) oOpa3oBaTeribHbIX yYpeXxaeHun (He3aBUCUMO
OT nx bopm COBCTBEHHOCTU), - 32 COBEPLUEHNE OEWCTBUI, NMPegyCMOTPEHHbIX N. M. 4 - 7 ¢T. 333.30 HK
P® (n. 14 cr. 333.35 HK P®). 3akoHogaTenb Takke YTOYHSAET, YTO 3Ta Nbrota NpegoCTaBnseTcs Takke
KONMMeKTBy aBTOpOB, nNpaBoobnagartenen, Kaxabld YNeH KOTOpPOro SBMASETCA MWHBanugom, nmbo
yyacTHukom Benuvkon OTeyecTBeHHOM BOWHbLI, MO0 uHBanugom Benuvkon OTeyecTBeHHOM BOWHLI. B
OaHHOWM cuTyaumun (a Takke B MpebiayleM crnydae) nbrota npefocTaBnsaeTcs no xogatancrey aBTopa
(rpynnbl aBTOpoB). OcCHOBaHMeM AnNd ee NpegoCTaBlieHUss SABMSAOTCS KOMMM  COOTBETCTBYHOLLIMX
OOKYMEHTOB: yOoocToBepeHus BeTepaHa Benukon OTe4yecTBEHHOW BOWHbI (y4acTHUKa BOWHbI), CMPaBKU
MEeOWKO-COLUMarnbHOM  3KCNepTu3bl, [OOKYMEHTa, BblAAaHHOTO OOpasoBaTesibHbIM  YYpeXOEeHVEM.
XopaTtancTBO O MpefoCTaBIIEHUM YKa3aHHbIX NbroT NO4AeTCH BMECTO JOKYMeHTa, MOATBEPXKOatoLLero
ynnaTy rocy4apCTBEHHOW MOLUSNHBI, ECMN NbIOTON SAABNAETCA OCBOOOXAEHME OT ee ynnaTtbl, Un BMECTe
C TaknuM OOKYMEHTOM;

4) dwusnyeckme nvua - 3a Bblgady CBUAETENbCTB O MpaBe Ha HAcnencTBO Mpv HacrnegoBaHuu
BKIagoB B OaHKax, OEHEXHbIX CPEACTB Ha HaHKOBCKMX cyeTax (PM3NYECKMX NWL, CTPaxoBbiX CyMM MO
O0roBopam fIMYHOIO U UMYLLECTBEHHOIO CTPaxoBaHWs, CyMM onnaTthbl TpyAa, a Takke (4To umeeT ocoboe
3Ha4yeHne) aBTOPCKMX MNpaB M CyMM  aBTOPCKOrO  BO3HarpaxgeHusi,  npedyCMOTPEHHbIX
3akoHogartenbcTtBoM Poccuinckon depepaumm o6 uHTEnnekTyaneHon cobCcTBEHHOCTM, neHcun (M. 5 CT.
333.38 HK PO).

UTto kacaeTcs neyaTHbIX NEepUOANYECKUX W3OaHWUNA, TO 34eCb HEOOXOOUMO OTMETUTb, YTO Nobbie
cpencTea MaccoBon MHGOpMaLMM noanexar rocygapcTBeHHOM perctpauun. B yactHocTw, cT. 8 3akoHa
P® "O cpeaocrtBax maccoBow MWHopmMauun" ycTaHaBnvMBaeT, YTO pedakuus CpeacTBa MaccoBOW
WMHOpMaLMM OCYLLIECTBMSIET CBOKO AEATENBHOCTb NOCIIE €ro perncrpaumu.

B cootBeTcTBUMM cO cT. 14 3akoHa PO "O cpepctBax maccoBon nHopmaumm” 3a rocy4apCTBEHHYHO
pervcTpaumio cpeactaa MaccoBol nHdopmaumm, Belgady gybnukaTta cBmaeTensCcTBa O rocygapCTBEHHON
pervcTpaumm, BHECEHME U3MEHEHU B CBMOETENBbCTBO O pPErmcTpaumm ynradvmBaeTcs rocyaapCTBEHHast
MoLLIMHA B pa3mMepax u nopsigke, KoTopble YCTaHOBMEHbI 3akoHogaTenscTBoM Poccuinckon ®egepauum o
Hanorax n cbopax.

MoMMMO Cka3aHHOro Bbile, CTOUT OTMETWUTb, YTO MOCKOMbKY 3alliMTa aBTOPCKMX MpaB MOXeT
OCYLLECTBMATLCS B TOM 4ucre u B cyaebHomMm nopsake, TO0 1 nuuo, obpaljatouieecs B cyd C UCKOBbIM
3asBIeHNEM, [OOJPKHO yNnaTtuTb TFOCYAApCTBEHHYK MOLWUNMHY, ycTaHoBreHHyto cT. 333.19 HK Po.
Mpesnanym Beicwero ApbutpaxHoro Cyga P® npoBogut o0606LieHne npaktuku W gaeT CBOU
pekoMeHZauMmM Mo paspelleHno TeX UMM MHbIX NPOONeMHbIX cuTyauun. Hanpumep, AaHHbIA cyaebHbIn
opraH B WHGOpPMaUMOHHOM nncbme "OB30p MpaKTMKM pPacCMOTPEHUS] CMOPOB, CBS3AHHLIX C
npumeHeHnem 3akoHa Poccuiickon ®egepaunn "O0 aBTOPCKOM NpaBe U CMEXHbIX NpaBax" MOSICHWI, YTO
npv nogave UCKOBOIo 3asiBNEHMS O BbiMfiaTe KOMMNeHcaumm BMECTO YObITKOB, MPUYMHEHHBIX HApPYyLUEHUEM
aBTOPCKMX MpaB, AOMMKHa ObiTb onpegeneHa LeHa Wcka W ynnaveHa rocyaapCTBEHHas MOLUMMHa,
yCTaHOBIEHHasi ANsi MCKOB UMYLLECTBEHHOTO xapakrtepa. Ha npakTtvke BO3HMKanu CMOpHble CUTyauuu
OTHOCUTENBHO TOro, HagO N ONpPedenATb pa3Mep rocy4apCTBEHHOW MOWIUHBI B BbiLEyKa3aHHOM
cny4vae. Tak, Bbicwmn ApbutpaxHbin Cyg P® B 0603Ha4eHHOM MHEOPMALMOHHOM NMUCbME NPUBOOUT
cnegyowmmn npumep.

Mpumep.

AKuMoHepHoe 06LLecTBO 0bpaTUNock B apOUTPaXHbIN Cyd C UCKOM K arpompMe O B3bICKaHUU C
OTBETYMKA 3a HapylleHWe aBTOPCKMX MpaB KOMMEHcauuu, pasMep KOTopon He Obin onpegereH.
[ocygoapcTBeHHass MoOWMWHA YynradYeHa B CyMMeE, YCTaHOBMEHHOW ANA WCKOB HEMMYLLECTBEHHOro
Xxapakrepa.

ApOuTpaxHbI Cyd BO3BpaTWUI MCKOBOE 3asiBNeHne Ha ocHoBaHum n. n. 1 n 5 4. 1 ct. 108 AlNK P®
(cm. cT. 129 ATK P®) B CBSI3M C HeykazaHMEM LiEHbl MCKa U HEeynmnaTton rocygapCTBEHHOW MOLUMMHbI B
pasmepe, yCTaHOBNEHHOM heaeparnbHbIM 3aKOHOM.
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OOGxanys onpegenexHve, UCTew, cocnarncs Ha To, YTO pa3mep KOMMeHcaL M B COOTBETCTBMU C NOAN.
5n. 1 cT. 49 3akoHa PP "O6 aBTOpPCKOM MpaBe 1 CMEXHbIX NMpaBax" onpegenserca cyaoM B npegernax ot
10 po 50 TbiC. MUHMMarbHBIX Ppa3MepoB onnaThl TPyAda, MO3TOMY OH HE JOIMKEH Obin yKasbiBaTb pasmep
Mepbl OTBETCTBEHHOCTU B AEHEXHOM BbIPaXKEHNN.

OTknoHeHwue xanobbl cya 060CHOBaHHO MOTMBMPOBAN TEM, YTO B COOTBETCTBUM C M. 3 4. 2 cT. 102
nmco ct. 92 AlNK P® (n. 6 4. 2 cT. 125 n ct. 103 AlNK P® 2002 r.) nepBoHavanbHas LieHa ucka o
B3bICKAHNN OEHEXHbIX CpeacTB onpeaensetca uctuom. CornacHo noan. 5 n. 1 ct. 49 3akoHa P® "O6
aBTOPCKOM MNpaBe U CMEXHbIX MpaBax" KoMneHcauus (UeHa ucka), BO BCSAKOM Cryyae, He MOXeT
coctaBnsATb MeHee 10 MuHMManNbHbIX pasmepoB onnaTtel Tpyaa. [lpu  onpegeneHun  mepbl
OTBETCTBEHHOCTM CyAOM LEHa WCKa MOXEeT ObiTb yBenuyeHa, ecnu OyOeT yCTaHOBMEH, Hanpumep,
31OCTHBIA XapaKTep MpaBOHApYLUEHWs, @ UCTEL, MOXET BOCMOMb30BaTbCA MPaBOM YBENMWYUTL pa3mep
nckoBoro TpeboBaHus B cooTBeTCTBUM cO CT. 37 AMNK P® (cT. 49 AINK P® 2002 r.).

"ocynapcTBeHHas NoLNUHa NOANEXNUT B3bICKAHUIO C HOBOW CyMMbI <70>.

<70> TllyHkT 16 wHpopmMauuoHHoro nmucbMa [lpeananyma Beicwero ApbutpaxHoro Cyga PO
"OB30p MpaKTUKM PacCMOTPEHMS CMOPOB, CBA3aHHLIX C NpumeHeHnem 3akoHa Poccunckon depepaumm
"O06 aBTOPCKOM MpaBe N CMEXHbIX NpaBax".
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MpunoxeHnsa

MpunoxeHwne 1

[IpuMepHas ¢opMma HOTOBOpa aBTOPCKOTO 3akasa

(HauMeHOBaHME NPelNpUaTUs)
MMEeHYEeMBIM B IajbHenmeMm "3AKA3UMK", B Juie

(mosmxHocTs, ®.M.0.)
Oe)CTByIEeT'0 Ha OCHOBaHMM (ycTaBa, I[IOJIOXEHMS), C OIHOM CTOPOHEBl, U

(HaMMeHOBaHME MNPEenIPUSaTNISI)
B JIMlE

(mosmxHoCTL, @.M.0)
OeVICTBYIETI0 Ha OCHOBAHUU

(ycTara, IMOJIOXEHUS)

hpiziele]
(®.11.0., DoMamwHWM anpec, [1aCIOpPTHBE IaHHBE aBTOpa NIPOMU3BEIEHUSI
CKYJIBIITYPH, IeKOPATUBHO-IIPUKIIAOHOTO MCKYCCTBA,
MOHYMEHTAaJIbHO-NEKOPATUBHEIX, OhOpMUTENECKMX paboT, CTaHKOBOU
XVBOIUCU U TI'padUKM)

4

MMeHyeMel B panbpHevymem "ABTOP-JCIIOJIHUTEJIB", Cc OpyroM CTOPOHEH,
3aKJIOUMIIM HaCTOALMM OOTOBOP O HMXECJIeOyIEM.

1. [penmMeT HOoroeBOpa

1.1. ABTOP-UCIIOJIHUTEJIb obsasyeTcsa cmaTb 3AKABUNKY

(mpom3BEeneHMus CKYJIBITYPH, IeKOPATUBHO-IIPUKIIAOHOTO MCKYCCTBA,
MOHYMEHTAaJIbHO-NEeKOPaTUBHEE U odopMuTeNbCckue paboTEH,
CTaHKOBAs XMBONMCH UM I'padmka)

VMEeHyeM B gJajibHermeMm "XynooXeCTBeHHOe Ipous3BeneHue", B CPOK IO
, & 3BAKABUVK OpuMHATH €I'0 M OIJIATUTH.
1.2. XyIOoxeCTBEHHOE MNPOM3BEIEHME CO3IOaeTCsd B COOTBETCTBUM C
3amaHueM:

(TeMaTUKa XYyOOXECTBEHHOT'O IIPOM3BEIOEHNMA, TEXHMKa MCIIOJIHEHMA,
MaTepmai, pasMmMep, KOJIMYeCTBO, MECTO MCIIOJIHEHMA W MHEE HeOoOXOOMMEIE

IaHHBIE)

1.3. ABTOP-UCIIOJIHUTEJIE o6sa3yeTcsa nepenaTs 3AKA3UNKY npaBoO Ha
Iy OJIMYHEIL nokas XYyOOXEeCTBEHHOTO MNPOM3BEIOEHMSA Ha CpPOK Ha
TEPPUTOPUN , a 3AKABUNK obaszyetrcda BuIatuTb ABTOPY-UCIIOJIHUTEJIIO
TOHOpAap 3a [epemady Opaka Ha NyOJIMYHEM NOKAa3 XyIOXEeCTBEHHOI'O
NpOoMU3BENEHNUs B pasMepe py©. He mnosngHee IOHEM C MOMEHTa
nepenauy npabka Ha NOyOIMUHEM [IOkasz3 3AKA3UNKY.

1.4. Cpok, Ha KOTOpPHM IIepelaeTcsd NIpaBO Ha NyOJNMUHEM 3akas,
Ha4MHaerT VCUMCIIATBCA c MOMEHTa OKOHYaHMA MOHTAaXHHX paborT,

YKAaB3aHHEIX B [OYyHKTe 2.7 HacTOAmMETrO IOTOBOPA.
2. 0O0sA3aHHOCTM CTOPOH

2.1. ABTOP-VUCIIOJIHUTEJIb obsasyeTrcsa cmaTk 3AKA3UMKY rToTOBOE
XyHDOXeCTBEHHOe TIpou3BeneHme B cpok mo " " 20 .

2.2. ABTOP-JCIOJHUTEJIL corjacosBeBaeT C 3AKABUMKOM sckmu3 He
rnosnHee 20 T.

2.3. MaTepmasel IJ19 CO3OaHMS XYIOOXECTBEHHOT'O IPOM3BEIEHMUS
npencrasjudger 3AKA3UMK x wMecTy paboTEl B CpPOK , €CJM MHOM

107



IOpAIOK He YCTAHOBJIEH COIVIalleHMeM CTOPOH. JCKM3E, MOIeJIM, KapTOHEL
BRIIOJIHAKTCA U3 MaTepmasa ABTOPA-VCIIOJIHUTEJIA. Ilpn NIpoOCpoUYKe
npenocrTaBjieHMsa MaTepuasyiop 3AKA3SUVKOM CpokK CO3maHMA XyINOXeCTBEHHOI'O
NIpOM3BENEeHMA COOTBETCTBEHHO M3MEHAEeTCH.

2.4. 3BAKABUMK BHOpaBe O3HakoMuUTbCca y ABTOPA-VCIOJHUTEJISI ¢ xoZmoM
paboT Ha J0OOM 3Talle CO30aHMA XYNOXeCTBEHHOT'O MNPOM3BENeHMA.

2.5. Ecaum BO BpeMS MCIOJIHEHUS XYIHOXECTBEHHOI'O NPOM3BEIEHMUS
BO3HMKAEeT HeOOXOOMMOCTBb BHECTM KaKue-JIMOO M3MeHEeHMs B 3alaHue (II.
1.2 poromopa) wiIM OpyTMe M3MEeHeHMs B yCJOBMS IOTOBOpa, TO TakKue
M3MEHEHMAa OQOPMIIAITCA MNMCBMEHHEIM COIJIalleHMeM CTOPOH.

2.6. Ecmm XyIOOXeCTBEHHOEe NIpoM3BeneHue CO3OaBajioCh N
ABTOPA-UCIIOJIHUTEJIA, IOCJIeOHMM OPpTraHM3yeT OTIpaBky €Io B MeCTO,
yKasaHHoOe 3AKA3UNKOM. Tapa, yIakoBKa IO OJIXHEI obecneumMBaTh
COXPAHHOCTb XYINOXECTBEHHOI'O I[IPOM3BEIEeHMA IIPU [IepeBO3Ke U XPaHEeHUM.

2.7. YcTaHOBKA (MOHTax) XyHOOXEeCTBEHHOT'O NIpOM3BEOeHNUA
OCyleCTBJISeTCH ABTOPOM-UCIIOJIHUTEJIEM B TedeHUue oHelm C
MOMEHTAa OOCTaBKM npomseeneHuda. l[loOroToBMTEJIbHEIE pPa®OTH  IOJIA
YCTaHOBKU (MoHTaxa) npomsBeneHrsa ocyumecTsaanrcsa 3AKA3UMKOM u
OOJDKHEL OBITE 3aBepUIeHEl He [I03JOHee OHEM C MOMEHTa IOOCTaBKU
NIPOM3BENEeHNA .

2.8. ABTOP-UCIIOJIHUTEJIL o6sa3aH yBemoMmuThb 3AKABUVKA O T'OTOBHOCTH
XyHOOXEeCTBEHHOI'O I[poM3BelneHMA K npueMke. 3AKA3UNMK He nosmHee
oHeMu C MOoMeHTa wm3bemeHuda ABTOPOM-UCIIOJIHUTEJIEM © TOTOBHOCTU
NIpOM3BEeNeHNUA yTBepxnaeT wu coobmaeT ABTOPY-UCIOJHUTEJIIO cocTas
KOMMCCUU 1o IpreMKe XYyOOXECTBEHHOTO IIPOU3BEIeHUA OJIA Oadln
3aKJIOUEHMA O COOTBETCTBMM XYINOXECTBEHHOT'O NPOM3BENEHMA 3amNaHMio, O
KadecTBe B3TOTO NPOM3BENEHMA UM ATy €e 3acelaHud.

2.9. TIlocyse [OPMHATKUS PeleHMsS COOTBETCTBEHHO KOMMUCCHMEN CTOPOHH
COCTAaBJIANT aKT coadn-INpUeMKN (mpuoxeHMe 1). B crydae
MOTUMBUPOBAHHOT'O oTkaszsa 3SAKA3UMKA nomnmMcaTbk akT CchHadu-NPpUEeMKN
CTOPOHaMM JOTOBOpa COCTAaBJAETCHA »OBYCTOPOHHMM aKT C yKasaHMeEM
HeOOXOOVIMBIX oopaboTok 1z CPOKOB nx BEIIIOJIHEHUA . Ecmm
ABTOP-VCIIOJIHUTEJIb He YCTPaHMII BHIABJIEHHEIE HemoCTaTKU B
COTJIaCOBaHHEM Cpok, 3AKABUMK BOopake OTKa3aTbCAa OT JOTOBOpa U
norpeboBaTbk BO3MElUEeHUA yYOETKOB.

2.10. Ipu HedBKe mpencrasuTens 3AKASUVKA Ha CcoBeT WM
HechopMupoBaHuM Kommccum 3AKASZUVKOM B Ha3Had4eHHEM Cpok ABTOP-
VCIIOJIHUTEJIb BIIpaBe 1o VUCTEeYeHUN IOIBYX oHeMu COCTaBUThb

OOHOCTOPOHHMM aKT, OOMH 3K3EeMIUIAP KOTOPOTO BHCHIJIaeTcsa 3AKA3UNKY.
3. CromMocTbs padoT IO IOTOBOPY M MNOPSAIOK pPacCueToB

3.1. CromMocTbs paboT IO HACTOAWEMYy IOTOBOPY COCTAaBJISET

pyo.

(cymMMa OPONMCHI)
n omnpenesyigieTcsa Ha OCHOBaHUMU CMETEHI, COCTAaBJIEHHOM ABTOPOM-
VCIIOJIHUTEJIEM m corJlacoBaHHOM ¢ 3AKABUVKOM npu HOONMCAHUM aKTa
cmnaum-npueMku. SAKASBUVK o6sa3aH eeIiaTmTe ABTOPY-VCIIOJIHUTEJIO aBaHC
B pasmMmepe

pyO.

(cymMMa OPONMCHI)
He mospHee " " 200 r©., a oCTajlbHylO CyMMy — B TedeHMe
IOHEeM C MOMEeHTa .
(momnmcaHMsa axKTa CHaYM-INPUEMKM, OKOHUAHUSI
MOHTaxa NPpOMU3BEeIEHM)

3.2. OmyaTa OPOM3BOIOUTCSH IIyTEM

3.3. BAKABUNMK o6g3yeTcs OILJIaTUTb B YCTAHOBJIEHHOM I[IOPSOKE
paboTE IO HOOTOBOPY HE IO3IHEE IOHEeY C MOMeHTa MNOIANMCAaHMS aKTa
cHnaumM-IprMeMKu 3Tux paborT.

4. OTBETCTBEHHOCTH CTOPOH, 3aKJIUMTEJIbHBIE IIOJIOXEHNMA
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4.1. 3a HEeMCIOJIHEeHMe MM HeHanjlexallee MCIOJIHEHME CBOUX
o6ga3aTeNbCTB I[I0 HACTOAINEMYy IOT'OBOPY CTOPOHEI HECYT OTBETCTBEHHOCTH
B COOTBETCTBUMU c IEVICTBYIOIM 3aKOHOIATENbCTBOM.

Anmpeca u OAHKOBCKME PEKBUSUTEL CTOPOH:

ABTOP-VCIIOJIHUTEJIb :

(moJIHOe HaMMEHOBaHMEe, I[OYUTOBHM U TejieTpadHBlM MHIEKC, aIpec)
PacuerHenr cueT N

B .
3AKA3UNUK :
(moJIHOe HaMMEeHOBaHMe, I[OYUTOBHM U TejieTpadHBlM MHIEKC, aIpec)
PacuerHenr cueT N

B .

[ToonmcyM CTOPOH:
ABTOP-VCIIOJIHUTEJIb :
3AKABUNK:

M.II. M.II. <71>

<71> www.legalru.ru
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MpunoxeHwne 2
BasgBJIeHMEe O 3alMTe aBTOPCKMX IpabB (obpazern 1)

B paloHHEM Ccyn . H-cka

VcTeun: VBauHop lVeBaH VBaHOBUY,
OpOXUBALIKMMY IO aIpecy:

r. H-ck, yn. Yanaera, m. 57, xB. 69.
OrpeTumk: OO0 "CeBepHOe m3ImaTeJbLCTBO",
opuandeckmit agpec: r. H-ck,

yJi. MockoBckas, n. 15.

Iena mcka: 60 TeHC. PYO.
TocynmapcTeeHHas nommHa: 1800 pyd.

VIckoBOEe 3adBJIEHUE
O B3BICKAHUM aBTOPCKOI'O BO3HAT'pPaXIeHMS

15 aBrycra 2005 7r. g zaxkioumy ¢ 000 "CeBepHOe M3HaTesLCTBO"
IOIOTOBOP Ha Cco3naHMe poMaHa "I'mobanmzauma'.

CpoOK BHIIOJIHEHMS IOOTOBOpa ObUI ycTaHoBJiIeH mo 4 anpens 2006 T.

BosHarpaxmeHrue 3a paboTy YCTAHOBJIEHO B cyMMme 1 THC. pydO. 3a
aBTOPCKMUM JIMCT.

B YCTAHOBJIEHHEII IOT'OBOPOM CPOK padoTa ObJla BHIIOJIHEHA U
nperncrTaBJjieHa OTBETUUKY .

OJIHB.KO 3aKa34dlK He HalnpaeMl MHe IIMCBMEHHOT'O M3BEUleHU A @)
pesysibTaTax PacCMOTPEHMA MNPOM3BEIOEHMA M HE BHIJIATUII IIPpMYMTaKmeeCcd
BOBHaTpaxIeHM e .

B coorBeTcTBUU C YCIJIOBMAMM aBTOPCKOI'O IOOTOBOPa OTBETUMK LOOJIXEH
BHILJIATUTL MHE T'OHOpap C ydeToM aBaHca B pas3mepe 60 Tmc. pyb., T.e.
Becb o0f0wbeM paboTe cocrasysgerT 60 aBTOPCKMUX JIMCTOB, 3a KaxXIBl M3
KOTOPHIX YyCTAaHOBJIEHA IjlaTa B 1 TeEIC. DPyO.

Ha ocHoBauum cT. 31 3axoHa P® "OO aBTOPCKOM [paBe ¥ CMEXHEIX
npaeax", cr. cr. 133, 194 TIK PO

poury :

B3eickaTe ¢ 000 "CeBepHOe M3HATENbCTBO" (OPMIOMYECKMUM aipec: T.
H-cx, ysn. MockoBckasg, InO. 15) B MO0 [HOJb3Yy aBTOPCKMUM I'OHOpap B
cymme 60 THC. pPyO.

B3pICKaTh C OTBEeTUMKA CyMMy YIJIAUEHHOM I'OCYyHapCTBEHHOM IIOMJIMHEL
B pas3mepe 1800 pyb.

[IpuyioxeHue :
1. ABTOPCKMM IOOTOBOP Ha CO3OaHMe poMaHa "I'mobanmzaumsa".
2. Kommsa nNMCBMEHHOT'O M3BEIEHMS OpraHM3aummu (3akKas3urka) aBTOpy

00 OJOOpeHMM MNepemaHHOTO el N0 OOTOBOPY MNPOU3BEIEHUA.
3. Komms MCKOBOTO 3asBJIEHUS.
4. KBuTaHUMA OO0 yIJjlaTe I'OCYHAapPCTBEHHOM IIOMJIMHEL.

I[lopnmce

HaTa
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BasgBJieHMEe O 3alMTe aBTOPCKMX IpabB (obpazel 2)

B ApOurpaxHel cyn H-ckoy objacTu

UcTen: OO0 "CepepHOe m3maTenbCcTBO",

opuoMyeckur amgpec: r. H-ckx, yn. Mockoeckas, nm. 15.
OreeTumk: UIl VMBaHoB lVBaH MBaHOBUY,

NpOXUBAKLLNMMY IO aIpecy:

r. H-ck, yin. Yanaema, no. 57, xB. 69.

IeHa ucka: 5 TeIC. PYO.
TocynmapcreeHHas nommua: 500 py©.

VIckoBOE 3adBJIEHUE
O B3BICKAHMIM C aBTOpPa BHIIJIQYEHHBIX CYMM

25 oKTa0pPH 2006 T. c OTBETUUKOM VHIVBUOYAJIb HEIM
npennpuHmuMaresem (M) VBaHOBEM VBaHOM lBaHOBMYEM ORI 3aKJIOUEH
OOTOBOP Ha CO3ITaHMe cepur QOTOCHMMKOB XMBOM HNPMPOHNE "3TOT IMUKUM
Mup" .

CpOK BEHIIOJIHEHUS IOTOBOpa OBUI yCcTaHOBJIeH mo 1 aBrycrta 2007 T.

BoszuarpaxneHue 3a pabory ycraHoByieHO B cyMMe 300 py®. 3a onmuH
®OTOCHMMOK. ABTOPY BHIIJIAUEH aBaHC B CyMMe 5 TeIC. DPyO.

B yCTaHOBJIEHHEM CPOK paboTa He ObllIa HNpencTabJiIeHa, O YeM aBTOp
HEOOHOKPAaTHO YyBEOOMJIAJNCH, " emy npenjarajochk VICIIOJIHUTD
oba3aTenbCTBa 10 HOT'OBOPY .

HOCKOJ‘[be OTBETUUK He BEBITIOJIHWII OJOTOBOP, CBOEBPEMEHHO He
openocTaBuil cepuio GOTOCHMMKOB, OH 00S3aH BO3BPATUTLH BHIIJIAUESHHBIM
eMy aBaHC.

Ha ocHoBaHuM noJjioxenmt I'K P® u cr. cr. 127, 167 AIK Pd

poury :

BzrickaTe ¢ MII VBaHOBa MBaHa lVBaHOBMUA B HOJb3y 000 "CemBepHoe
MU3IaTeJbCTBO" BHIIJIQUEHHEM aBaHC B cyMMme 5 TeHC. pyO.

B3rickaTh c WII VepaHOBa JVBaHa JVBaHOBMYA CyMMy YIIJIAUEHHOM
TOCYynapCTBEHHOM nouumHel B pasmepe 500 py6.

[IpuyioxeHue :

1. ABTOPCKMM »OOTOBOP Ha CO3IJaHMe cepum QOTOCHUMKOB XUBOM
npuponel "SToT mukuM Mup".

2. Pacnucka B nomayueHum MUII VBaHoM MBaHOBMUEM J/BAaHOBEIM aBaHCa B
cyMMe 5 TeEIC. PYO.

3. [ICbMEHHEIE YyBEIOMJIEHU S o HeOoOXOOMMOCTHU VICIIOJIHEHU A
obsazarenscTB 10 moroeopy or 20 aBrycra 2007 r., 15 cenrabpsa 2007
r., 30 ceursbpsa 2007 r., 1 HOs6ps 2007 r., 1 mexabps 2007 r.

4., Komms MCKOBOTO 3asBJIEHUS.

5. KBuraHuua o0 ylIjaTe I'OCYOapCTBEHHOM IIOMJIMHEL.

I[loonmce

HaTa

MpunoxeHue 3
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BagBJieHMEe O 3allMTe aBTOPCKUX OpaB (obpaszeln 3)

B paloHHEM Ccyn . H-cka

Ucrewn: Ilerpos Illerp IleTpoBny,

OpoxXmBamomyMy no azgpecy: r. H-ck, yn. CBupumosma,

on. 58, xB. 110.

OrBeTunk: OO0 "MzmaTenbcTBO I'. H-ckxa'",

opuandeckmit agpec: r. H-ckx, np-T Crpouteney, n. 45.
OreeTunk: CumopoB IMmmurtpuy Cepreesud,

OpoxXmuBamomyMy Mo azgpecy: . H-ck, yu. llepoma,

on. 23, xB. 156.

Uena wmcka: 500 TeC. PYyO.
TocynmapcTeeHHas nommHa: 6600 pyd.

VickoBOe 3asBJIeHME O MNPM3HAHMM aBTOPCKUX IIPaB,
BBEICKAHMM KOMIIEHCALMM BMECTO BO3BMEMEHMUS YOHTKOB

000 "M3maTenbCcTBO I'. H-cka" BHINYyCTMJIO B CcBeT KkHUIy "McTopusa T.
H-cxa". Tupax marororyieH OAO "llommurpadmsmatT".

CorylacHO BEIXOIHBIM IaHHEIM M3OaHME IIOANMCAHO B IIedaTh 1 aBIycTa
2006 1., Tumpax cocraBageT 50 TEHC. B3K3eMIJISPOB, aBTOPOM SBJISETCH
Cupnopor ImMurpunt CepreeBud.

Mexny TeM B HOEeMCTBUTEJIBHOCTM aBTOPOM YKAaBaHHOTO NIPOMU3BEIEHUSI
aBuaAnCk s, llerpos Illerp lleTrporuu, a He Cumopos IMmuTpuy Cepreesud.

IaHHOEe [pPOM3BEIEHME CO3IaHO MOMM TBOPUYECKMM TPYAOM B Iepuon C
ceHTsabps 1995 r. mo Hosbpbr 2004 r.

Moe aBTOPCTBO NOIATBEPXIAaEeTCS CJEOy UMMM IOKa3aTeJlbCTBaMM:

1) PYKOIMCAMU NpoM3BEOeHNd, BEIIIOJIHEHHEIMU MOEen PYyKOH,
YepHOBUKAMY, PUCYHKaMU;

2) Juuamy, KOTOpPBIE MOT'YT CBUIETEJILCTBOBATH O MOEM aBTOPCTBE
(mockoNbKy B IIepuon CO3IaHM4 I[IPpOM3BEeNeHMS 9 HOeJuJica C  HUMU
MEICJIIMM, [IOKa3EBaJl YEepHOBMKM, IaBajl I[IpPOYeCTb IIOJIHYID BEPCHUI0
IpOM3BENEeHMS 3anoJI'O OO BHEXOIa B CBEeT BHle ODO3HAUEHHOM KHUIMU),
ABJISITCA:

a) Macrnor CemeH CeMeHOBMUY, MNPOXMBAKWIMN IO ampecy: I'. H-ck, yJI.
[lepora, n. 45, xB. 69;

©) npodeccop wmcCTOpMUECKOTO (QakKyJbTeTa yHMBepcuTeTa I'. H-cka
HDaHunoB KoHCTaHTMH BuTalbeBMUY, IPOXMBaoULMM O azgpecy: I'. H-ck, yi.
50 mer Oxrabpsa, m. 41, xe. 11;

B) CrenaHoB Hukosanm Hukosaeeud, MNPOXMBAKLMM IO ajpecy: I.
H-cx, yix. Mupa, n. 8, xB. 135.

Kax aBTOp g mpeznnojsiarajl onyoOJMKOBATE INaHHOE IIPOMBBEINEHME B
KaueCcTBe [OINapOodHOIo wu3maHmsa. C  »ToM uUesbld g obpawmasica B 000
"zmaTenbCcTBO T. H-cka". OpmHako MHe OBJIO OTKAa3aHO, I[IOCKOJIbBKY
IPEenJIOXEHHEM BapMaHT M3OaHMsa, [0 MHEHMIO M3OaTeJbCTBa, CJMIKOM
OOPOTOCTOAWLMUN (cooTBEeTCTRYLUNM pacyeT OpPWJIIOXEH K HacCTodlleMy
VCKOBOMY 3aSaBJIEHUIO) ¥ OTCYTCTBYEeT TIapaHTMs, UYUTO PacxoIE B
pe3yibTaTe OyOyT OKYILJIEHH.

5l mepecwHan sK3eMIISp CBoeIro npomsBeneHusa 000 "M3maTesnbCTBO I.
H-cxa" 1o noure OaHOEepoOJiblo, HO He IaBaJl COIJlacCuUd Ha ONyOJMKOBaHME
KHUTMK, TeM 0OoJjiee oI IOPpyI'MM MMEHEM.

B pe3syabTaTe HapyWEeHMS OTBETUMKAMM MOMX ABTOPCKMX IIpaB MHE
IPUUMHEHE YOBITKM M MOM BO3MOXHOCTM IO MCIIOJIB30BAHMI [NPOMBBEIEHUS
B BHAUUTEJIBHOM CTENEHM OI'PaHMUEHH.

B coorBercTBUMM CcO CcT. 1301 T'K P® objnamaTesm MCKIIOUUTEJHHBIX
opaB BIpaBe TpeboBaThb IO CBOEMy BHOOPY OT HapyWMTeJsa BMECTO
BO3MelleHMss yORTKOB BHIIJIATH KOMIeHcaluuy B pasMepe oT 10 Tec. mo 5

MJIH. py0., ONpeleyiseMOM 10 YyCMOTPEHMI CyIa, apbMTPaxHOTO CcyHa WM
TPETENCKOTO Cylla MCXOIS M3 xXapakKTepa HapyLeHUs.
B pesynbTare M3OaHUS KOHTPabaKTHEIX DK3EMILIISIPOB MOero

IIPOM3BEOECHNMA OTBETUMKAMM HaPYUEHB MOM JIMYHBIE HEVMMYIECTBEHHBIE IIpaBa

MpunoxeHwne 4
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(mpaBO aBTOPCTBa, MNPaBO Ha MMsA, OpaBO Ha OOHaApoZOBaHME), a TaKxe
MOM UCKJIOUMTEJIbHEIE IIpaBa Ha MCIOJb30BaHME IIPOMBBEIEHUS B JIOOOM
dopmMe M JIIOOEIM CIIOCOOOM.

Ha ocHOBaHmUM M3JIOKEHHOI'O, PYKOBOIOCTBYACH MHOJIOXKeHMAMM 'K PO u
cr. cr. 133, 194 TIIK PO,

npouy :
1. IpwmsHaTe MeHsa aBTOpoM KHUTM "McTtopma r. H-cka" u 3anlpeTuThb

OTBEeTUMKAM B IaJIbHEMIIeM MCIOJIE30BAaTh INAaHHOE IIpOoM3BeIeHMe 0e3 MOeTro
coryiacus.

2. B3mCkaTb C OTBETUMKOB B MOK II0JIb3Yy BMECTO BO3MElEHMUS
yOBRITKOB kKOMIeHcauuio B pas3mepe 500 TeC. pyO.
3. HayloxuThb apecT M M3bATH BCE HepeaJIM30BaHHEBE KOHTPadaKTHHE

SK3EeMIJIAPE npousseneHud "Vcropma r. H-cka".

4. BpelI3BaTh B CyI B KaueCTBEe CBUIETEJIEN:

a) Macrnora Cemena CemMeHOBMUYA, IpOXmMBammeIo IO azipecy: I'. H-ck,
yn. IllepoBa, m. 45, xB. 69;

©) npobdeccopa ucCTOpMUECKOTO GakyJbTeTa yHUBepcuTeTa I'. H-cka
JanmnoBa KoHcTaHTMHa BuTamneeBMdua, NOPOXMBAKILEI'O IO ampecy: . H-ck,
yia. 50 sjer OxTsadbps, n. 41, xB. 11;

B) CrenanoBa Hwmkosnasa HukoJaeBuua, NOpoXMpBawoUero IO ajpecy: I.
H-cx, yx. Mupa, n. 8, xB. 135.

[IpuyioxeHue :
1. KounTpadaKTHEM 5K3EMIJIAP NPOM3BEOEHMA.
2. JoxaszsaTeybCTBa AaBTOPCTBa MCTIAa Ha npom3seBeneHme - Ha 700

CcTp.
3. KBuTaHUMAa 00 yIlaTe I'OCYHapCTBEHHOM IIOUJIMHE.
4., Kommm MCKOBOTO 3aSBJIEHUS.

Illoonmce

IaTa
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Jlutepatypa
CnMcok HopMaTKBHBIX aKTOB

1. BepHckas KOHBEHLMSA MO OXpaHe NUTEPaTYpPHbIX U XyA0XKECTBEHHbIX Npon3BeaeHui (9 ceHTabps
1886 r.).

2. BceMupHas koHBeHUMst 06 aBTopckoM npaese (XKeHeBa, 6 ceHTsiOpsa 1952 r.).

3. KoHBeHuUMs 0 3awuTe npas yenoseka 1 ocHoBHbIX cBobog ETS N 005 (Pum, 4 Hos6psa 1950 r.).

4. KoHBeHuus, ydpexpatrowasi BceMupHylo opraHusauuio WHTennekTyanbHon cobcTBeHHOCTU"
(BOUC) (Ctokronbm, 14 nons 1967 r.).

5. KoHBeHuMss 006 oOxpaHe WHTepecoB MpousBoauTener OHOrpaMmM OT  HE3AaKOHHOrO
BocnponsBoacTBa (XKeHesa, 29 oktabpsa 1971 r.).

6. KoHBeHUMs1 O pacnpoCTpaHEHMM HECYLUMX MporpamMmmbl CUrHAmNoB, MepefaBaeMblX 4epes
cnyTHukmn (Bptoccenb, 21 masa 1974 r.).

7. OoroBop BOUC no ncnonHeHusm u ooHorpammam (XKeHesa, 20 gekabpsa 1996 r.).

8. KoHctutyumsa Poccunckon depepaumm (NpyHATa Ha BCEHApOOHOM ronocoBaHun 12 pekabps
1993 r.).

9. MNpaxpgaHckmn kogekc Poccuickon ®epepauum (MK PO).

10. YronosHein kogekc Poccuiickon ®egepaunm (YK PP).

11. Kogekc Poccuiickon ®egepaumm 06 agMUHUCTpaTBHBIX NpaBoHapyweHusx (KoAl PO).

12. MpaxxgaHckuni npoueccyanbHbii kKogeke Poccuinckon ®egepauum (MK PP).

13. ApbuTtpaxHbin NpoueccyanbHbin kogekc Poccuiickon ®epgepaunm (AlNK PO).

14. Hanorosbin kogekc Poccuiickon ®epepaummn (HK PO).

15. 3akoH P® ot 27 nekabps 1991 r. N 2124-1 "O cpeacTtBax maccoBow nHdpopmauun'.

16. PepepanbHbii 3akOH OT 29 gekabpst 1994 r. N 77-03 "O6 obda3atenbHOM 3K3emnnsipe
OOKYMEHTOB".

17. ®epepanbHbii 3akoH OT 13 sHBaps 1995 r. N 7-03 "O nopsigke OCBeLeHUA OesiTeNbHOCTU
OpraHoB rocyjapCTBEHHOW BNacTu B rocy4apCTBEHHbIX CpeacTBax MaccoBOW UHopmauun®.

18. ®epepanbHbii 3akoH oT 15 wona 1995 r. N 101-®3 "O wmexayHapogHbIX [OroBopax
Poccuiickon denepauun”.

19. ®egepanbHbI 3akoH oT 17 HoAGpa 1995 r. N 169-®3 "O6 apxuTekTypHON AeSTEeNnbHOCTU B
Poccuiickon denepauun”.

20. PepgepanbHbIv 3aKoH oT 26 gekabpsa 1995 r. N 209-3 "O reonesuu n kaptorpadcdun”.

21. ®egepanbHbIv 3aKoH OT 6 sHBaps 1999 r. N 7-03 "O HapoAHbIX Xy4OXKECTBEHHbIX NPOMbIcrax".

22. ®epepanbHbii 3akoH oT 30 mapta 1999 r. N 52-03 "O caHMTapHO-3MMAEMNONOTMYECKOM
Grarononyyunn HaceneHus".

23. ®epepanbHbivi 3akoH oT 13 mapTa 2006 r. N 38-93 "O pekname”.

24. depepanbHbii 3akoH OoT 2 Mas 2006 r. N 59-d3 "O nopsigke paccmoTpeHusi obpalleHun
rpaxgaH Poccuiickonn degepaummn”.

25. Yxa3 lNpeangeHta PO ot 6 mapta 1997 r. N 188 "O6 yrtBepxaeHun [NepeyHs cBegeHwn
KOH(UaeHUManbLHoOro xapakrepa".

26. Ykas3 NpesngeHta PP ot 12 masa 2008 r. N 724 "Bonpockl cuctembl U CTPYKTYpPbI hefepanbHbIX
OpraHoB UCMOMHUTENBbHOM BRacTn".

27. lMoctaHoBnenune lNpaButensctea PP ot 21 mapta 1994 r. N 218 "O MMHUMAanbHbIX CTaBKax
aBTOPCKOro BO3HArpaXgeHus 3a HeKoTopble BWAbl WUCMOMb30BaHWA MNPOU3BEOEHUA nuTepaTtypbl U
uckyccrtea".

28. lNMocTtaHoeneHune lNpaBuTtensctea PP ot 17 masa 1996 r. N 614 "O craBkax BO3HaArpakaeHus
WCMOMHUTENSAM 32 HEKOTOpPbIE BUAbI MCMOMb30BAHNS UCTIONHEHNST (MOCTAHOBKM)".

29. lMoctaHoBneHue [MpasutenbctBa PO oT 29 masa 1998 r. N 524 "O MMHMMAanbHbIX CTaBKax
BO3HarpaxgeHvus aBTopaM KumHemMaTorpadmyecKkMx MPOU3BELEHUN, MPOM3BOACTBO (CbeMKa) KOTOPbIX
ocyuiecteneHo o 3 asrycra 1992 r.".

30. MNoctaHoBneHne [lpaButensctBa P® oT 3 pgekabpss 2002 r. N 859 "O6 obGsizatenbHOM
aK3emnnspe nsgaHnin®,

31. MNocTaHoBneHne lNpaButensctea PP ot 6 anpens 2004 r. N 157 "Bonpocbl MunuctepcTtea
KynbTYpbl 1 MacCcoBbIX KOMMYyHMKaumn Poccuickon ®egepauun’.

32. lMNocTaHoBneHne lNpaButenbctea PP ot 6 anpens 2004 r. N 158 "Bonpocbl MunuctepcTtea
obpasoBaHus 1 Haykm Poccuinckon egepaumn”.

33. MNMocTtaHoenenwne MNpasutensctea PO ot 15 mioHsa 2004 r. N 280 "O6 ytBepxaeHun MonoxeHns
0 MuHucTepcTBe obpasoBaHusa u Hayku Poccuickon ®egepauun’.

34. MNoctaHoBneHue lNMpasutensctea PP ot 17 noHa 2004 r. N 289 "O MuHucTepcTBe KynbTypbl U
MacCOBbIX KOMMYHMKaumn Poccuinckon ®epepauun'.
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35. Mpukas MuHsgpaea Poccum ot 27 oktsi6psa 2000 r. N 381 "O 6naHkax TMNOBbIX JOKYMEHTOB,
nucnonb3yembix LeHTpamu [FoccaHanuaHaasopa”.

36. Mpukas CypebHoro aenaptameHTa npu BepxosHom Cyge P® ot 9 anpens 2002 r. N 41 "O6
yTBepxaeHun lMonoxeHus o6 akkpeguTauun npepctaBuTenent cpeacTB MacCoBOWM WHdopmauuui npwm
CynebHom genaptameHTe npy BepxosHom Cyae Poccwuiickon Pegepaummn”.

37. MoctaHoBneHne KoHctutyumoHnHoro Cypga P® ot 30 oktsiopa 2003 r. N 15-I1 "Mo geny o
npoBepKe KOHCTUTYLIMOHHOCTU OTAENbHbIX NonoxeHun degepanbHoro 3akoHa "O6 OCHOBHbLIX rapaHTUsAX
n3bvparternbHbIX NpaB 1 NpaBa Ha y4actue B pedepeHayme rpaxaaH Poccunckon Pegepaumm” B CBS3M C
3anpocoM rpynnel genytatoB [ocygapctBeHHon Odymbl n xanobamu rpaxgaH C.A. ByHTmaHa, KA.
KataHsaHa u K.C. PoxkoBa".

38. lNoctaHoBneHune NneHyma BepxosHoro Cyga P® ot 24 cespana 2005 r. N 3 "O cynebHon
npakTuKe No Aenam O 3awuTe YecTuM U AOCTOMHCTBA rpaxkaaH, a Takke AenoBOW penyTauun rpaxgaH u
ropuandecknx nuy".

39. MoctaHoBneHue MNneHyma BepxosHoro Cyaa Poccuiickon depepaunm ot 19 mnioHa 2006 r. N 15
"O BOMNpoCcax, BO3HUKWNX Yy CYAOB NMPW PACCMOTPEHMU FPaXOaHCKMX AEr, CBA3aHHbIX C NMPUMEHEHWEM
3aKoHoAaTenbLcTBa 06 aBTOPCKOM MpaBe N CMEXHbIX NpaBax".

40. lMocTtaHoBneHune NneHyma BepxosHoro Cyna P® ot 26 anpens 2007 r. N 14 "O npaktuke
pacCMOTPEHUs] CyOaMKU YrOfOBHbIX Aef O HapyLeHWM aBTOPCKUX, CMEXHbIX, M300peTaTenbCkux U
MaTeHTHbIX NPaB, a TaKkKe O HE3AaKOHHOM MCNOJSb30BaHNM TOBAPHOrO 3HakKa".

41. MNMucbmo denapTameHTa occananuaoHagsopa MunsgpaBa Poccum ot 21 oktabps 1998 r. N
1100/2493-98-111 "O rurmeHn4eckon oLeHKe U3aaTenbCKon npogykKunn'.

42. NHdpopmaumnoHHoe nncbMo lMNpesmamyma Beicero ApbutpaxHoro Cyga P® ot 28 ceHTAbps
1999 r. N 47 "O630p NpaKkTUKN PpacCMOTPEHUST CNOPOB, CBSA3aHHLIX C NpUMeHeHnem 3akoHa Poccumnckon
depnepaumm "O0 aBTOPCKOM MpaBe N CMEXHbIX NpaBax".

43. CanluH 2.4.7.702-98 "lT'vrmeHudeckne TpebOBaHUSA K M3gaHWAM Yy4ebHbIM Ans obliero u
HayanbHoro npodpeccnoHaneHoro obpasoBaHmsa" (yTB. NocTaHoBneHnem [MaBHoro ocygapcTBEHHOMO
caHutapHoro Bpada P® ot 30 anpensa 1998 r. N 17).

44. CaHuTapHble npasuna M HopMbl CanllvH 2.4.7.960-00 "TwrneHudeckne TpeboBaHUSA K
N3OaHUAM KHWKHBIM W XXypHanbHbIM A8 AeTen u noapoctkoB" (yTB. [MaBHbIM rocygapCTBEHHBLIM
caHuTapHbIM Bpayom P 4 oktsa6psa 2000 r.).

45. CanlvH 1.2.1253-03 "TurneHnyeckne TpeboBaHUS K U30AHUAM KHWXKHBIM AN B3pocnbIx" (YTB.
MocTaHoBneHneM [MaBHOIO rocyaapCTBEHHOrO caHnTapHoro Bpada P® ot 10 anpensa 2003 r. N 39).

46. MNMocTtaHoBNeHWe [MaBHOIo rocygapCcTBEHHOro caHutapHoro Bpada P® ot 20 Hosi6psa 2002 r. N
38 "O BBEeOeHUMN B AeNCTBNE CaHUTAPHbIX NpaBuIT U HOPMaTUBOB".

Cnncok ucnosb3oBaHHON NuTepaTypbl

1. Bnusney WN.B. Mupatbl XXI Beka // UHTennekTyanbHas COGCTBEHHOCTb: aBTOPCKOE MpPaBO U
cMmexHble npasa. 2000. N 3.

2. laepunos B.H. HacneposaHve no HoBomy poccumnckomy 3akoHopatenbctsy. M.: ML 'YK
Poccun, 2002.
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15. OropogoB [.B. CnyxebHble OOBLEKTbI WMHTENNEKTyanbHOW COOGCTBEHHOCTU W CMELLAHHbIE
O0roBOpbI, 3aKnovaemble ¢ paboTHMKaMM (COOTHOLLIEHUE rpaXaaHCKOro 1 TpygoBoro npasa) // Konnerus.
2006. N 11.
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17. MNMpobnembl MHTENNEeKTyanbLHON cobcTBEHHOCTU B [paxxgaHckom kogekce Poccun: Matepuansi
MEeXOYHapOAHOW Hay4YHO-TEOPETUYECKOW KOHpepeHuMn. Tpydbl N0 MHTEMNMEKTyansHOM COBCTBEHHOCTM.
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18. PybaHoB A.A. lNpaBo Hacnegosanus / MNMog ped. M.M. CnasuHa. M.: MockoBckuii pabouui,
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19. PysakoBa O.A. KommeHTapuii K YeTBepTon Yactu [paxgaHckoro kogekca P®. M.: Ok3ameH,
2007.

20. CemeHoBa O. ®otorpacduyeckoe npou3BedeHNe Kak oObekT aBTopckoro npasa //
UHTennekTyanbHas co6CTBEHHOCTb: aBTOPCKOE NMpaBo 1 cMexHble npasa. 2006. N 8.

21. CepreeB A.ll. lMpaBo wmHTennektyanbHoW cobcTBeHHOCTM B Poccuiickon ®Pepepaummn. M.:
MpocnekT, 2001.
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MpocnekT, 2006.

23. Ceprees A.T1., Toncton KO.K., Enucees M.B. KommeHTapui k paxxgaHckomy kogekcy PP. Y. 3/
Moa pea. A.lN. Cepreea. M.: NpocnekT, 2001.

24. CwvneHok M.A. ABTopckoe npaBo: Y4yebHo-meTogudeckoe mnocobue pgna By3oB. M.:
KoctnumHdopm, 2006.

25. CurnoHoB W.A. O HacnegoBaHum aBTopckux npaB // WHTennektyanbHas coOGCTBEHHOCTb:
aBTopCKoe npaBo 1 cMexHble npasa. 2000. N 2.
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OIrMABNEHME

MmaBa 1. 3akoHo4aTeNbCTBO B 06MNACTU MHTENNEKTyarnbHOW COOGCTBEHHOCTU M aBTOPCKOrO Npasa
§ 1. MuTennekTyansHasa cobCTBEHHOCTb Kak 06 bEKT NPaBOBOWM OXpaHbl
§ 2. CybbeKTbl aBTOPCKUX NpaB
§ 3. Uctopus passButma aBTOpCKOro npaea
§ 4. OcHOBHblE MeXayHapOAHbIE AOKYMEHThLI B 0651acTh aBTOPCKOro npasa
§ 5. MexxgyHapoaHble 1 HaumMoHanbHble NPUHLMIBI B 0611acTu aBTOPCKOro npaea
§ 6. Cuctema 3akoHogaTensCcTBa B 06racTu aBTOPCKOro npaea
§ 7. CpoK OencTBMSA UCKITYNTENBHOIO NpaBa Ha Npovn3BeaeHne
§ 8. lNepexon MMyLLLECTBEHHBIX aBTOPCKUX MpaB MO HacneacTsy
maea 2. ABTOPCKMIA AOroBop
§ 1. [JoroBopbl B aBTOPCKOM NpaBse
§ 2. [loroBop Ha OTYY>XAEHME UCKTIOYNTENBHOIO NpaBa Ha Npoun3BeaeHne
§ 3. JINLEeH3MOoHHEIN JOroBOp Ha NpefoCTaBEHNE NpaBa Ha UCMONb30BaHNE NPOVU3BELEHNS
§ 4. [loroBopHasi OTBETCTBEHHOCTb B aBTOPCKOM MpaBe
Mmaea 3. ABTOpcKoe NpaBo B U3gaTenbckom busHece
§ 1. myLiecTBEHHBIE U HEMMYLLECTBEHHbIE NpaBa
§ 2. CoaBTopcTBoO. MpaBo Ha ncnonb3oBaHme
§ 3. ABTOpckOe MpaBO COCTaBUTENEN, MNEPEBOOYMKOB, aBTOPCKOE MpaBO Ha CryXebHble
npov3eBeneHns
§ 4. ABTOpcKkoe Bo3HarpaxgeHuve. Nopagok onpedeneHys pasvepa BO3HArpaXxaeHusl, nopsgok u
CPOKM €ro BbINnathbl
§ 5. BzaumooTHOWEHUs Mexgy aBTOPOM WM WHbIMW NWUaMMW, CKMagblBalOWMEcs MO MOBOAY
CO30aHNsT U UCMONb30BaHUSA MPOU3BEAEHUS. M3gaTenbCkuin JIMUEH3MOHHBI goroBop. [oroeop
aBTOPCKOro 3akasa
MmaBa 4. ABTOpCKOE NpaBo B cpeacTBax MaccoBon nHgopmaumm (CMIN)
§ 1. lNpaBoBon craTyc XypHanucta B cooTBeTcTBUM ¢ 3akoHoM P® "O cpeacrtBax MacCoBOW
MHdopmaumun”
§ 2. TpyooBble M rpaXkgaHCKO-MPaBOBbIE AOrOBOPbLI CO LWTATHLIMU M BHELUTATHBIMW TBOPYECKUMMU
paboTHMKaMK1
§ 3. ABTOpCKMe npousseneHns n nucbma 8 CMU
§ 4. VIHTepBbIo Kak 0OOBEKT aBTOPCKOro npaea
§ 5. MNMopsigok ncnonb3oBaHusa oTorpacdryeckux NPoM3BeaeHNI B NeYaTtu
§ 6. ABTOpCKOE MpaBo B pekname
§ 7. Peknama kak 06bEKT aBTOPCKOro npaea
naBa 5. CygebHasi npakTvka u OTBETCTBEHHOCTb 3a HapyLUEeHNe aBTOPCKMX MpaB
§ 1. KoHnuKTbl MeXay aBTOpoM 1 n3gaTensimm 1 nyTu ux paspelleHusa. CyaebHasi npakTuka
§ 2. Cpok aBTOopckoro npaBa. HacnegHuku. T[lopsgok odopMneHuss Hacneacrsa Ha
MMYLLECTBEHHbIE aBTOPCKME Npasa
§ 3. OTBETCTBEHHOCTb 3a HapyLleHWe aBTOPCKMX MpaB. ameHeHusa B YromnoBHOM kopekce PO,
KacaroLmecs OTBETCTBEHHOCTU 3a HApPYLLEHNE aBTOPCKNX U CMEXHBIX NpaB
§ 4. Cnyyanm HapyleHus aBTOPCKMX MpaB usgatend. [JoKyMeHTMpOBaHME dpakTa HapyLleHus
aBTOPCKMX NpaB u3gatens. [encTeus nagatensi npyu obHapy>XeHNWM KOHTPadaKTHbIX TUpaXKen
§ 5. lNpakTnyeckme pekomeHgauMm Ans u3gatener M aBTOPOB MO 3aLLUTE aBTOPCKMX U CMEXHBIX
npas
§ 6. MNopagok goctaBkn 06s3aTenbHOro ak3emnnsipa. OTBETCTBEHHOCTb 3a HapylUeHWe nopsigka
npefocTaBneHns 06a3aTenbHOro aK3emMnnspa JOKYMEHTOB
§ 7. T'vrmeHnyeckast oLeHKa n3gaTenbCKkon NpoayKumnm
§ 8. KomneHcauus mopaneHOro Bpefa npv HapyLeHNM aBTOPCKMX NpaB
§ 9. Cnocobbl n MeToAbI BbISIBNIEHWS U YCTAHOBMNEHUS Cly4YaeB nupaTcTea
§ 10. NocymapcTBeHHas nownuHa. NocnegHue naMeHeHns B 3aKoHO4ATENbCTBE
MpunoxeHnsa
Mpunoxexune 1. MNpumepHas dopma JoroBopa aBTOPCKOro 3akasa
MpunoxeHue 2. 3asiBNeHVe O 3alinTe aBTOPCKMX npas (obpasey, 1)
MpunoxeHue 3. 3asiBNeHVe O 3alLnTe aBTOPCKMX npas (obpasey, 2)
MpunoxeHue 4. 3asiBNeHVe O 3alinTe aBTOPCKMX npas (obpasey, 3)
Jlntepatypa
CnncoK HopMaTMBHBIX aKTOB
Cnmcok ncnonb3oBaHHOW NUTepaTypbl
MHTEpHET-UCTOYHUKM
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