JIEKIIUA Ne 1. T'paxxnanckoe
npoieccyajbHoe NMpaBo

1. Ilonsimue epaxcoanckozo npoueccyaibHo2o npasa
U 2paxcoancKozo npouecca

I'paxxnanckoe mpoleccyaabHOE MPaBo U IPaJIaHCKUI Tpoliecc —
JIBa TIOHSITHS, COOTHOCSIIIIMECS KakK ob1iiee 1 yactHoe. I'paknaHcKoe npo-
HeccyaibHOe NPaB0 — CAMOCTOSITEJIbHASL OTPaCJib MpaBa B CUCTEME POC-
CUIACKOTO 3aKOHOJIATeNIbCTBA, KOTOpas MpeACTaBisieT co00i COBOKYII-
HOCTb HOPM, PETYJIUPYIOIINX IESTETbHOCTD CYIOB OOIIE IOPUCINKIINH,
a Tak>Ke HaIpaBJIeHHBIX HA 3allIMTY HAPYIIEHHBIX U OCIApUBAaEMBbIX ITpaB
1 3aKOHHBIX MHTEPECOB rPaXJ1aH U OpraHu3aluid, UMEIOIIUX MPaBo Ha
3alLUTY.

[aBasi ornpeneseHue TEPMUHY «TpakIaHCKUIA TMpoliecc», Heoo-
XOIMMO PacCMOTPEThb €ro B HECKOJbKUX aclekTaXx — KakK y4eOHYIo
NUCUMILIUHY, HAYKY U TTPAKTUUECKYIO AeSITeIbHOCTD 10 pacCMOTpe-
HUIO U pa3pelieHuIo TpaxaaHCKuX nei. I'paxkaaHcKuii mpouece Kak
yuyeOHasi AUCUMILIMHA TIPENCTaBIIsieT cOOOi cucTeMy 3HaHUIA, onpe-
NIEJIEHHYI0 y4eOHBIM TpOIleCCOM B 00JIaCTUM 3aKOHOAATEIbCTBA
U TIPaKTUKW €ro npuMeHeHus. I'paxkmaHcKuii mpoiecc Kak Hayka
MpeAcTaBiaseT cOo0O0l COBOKYMHOCTb TEOPUU, y4eHUi, DOKTPWH,
a Takxe MpeanucaHuil B cepe rpaxIaHCKOro Cyaonpou3BO/ICTBA.
I'paxxpaHckuil mpouecc Kak MpakTudeckasi nesiTeIbHOCTh IO pac-
CMOTPEHHUIO U Pa3PEIIEHUIO TPaKAaHCKUX JIEJ1 MPEICTaBIsSET COO0M
NeSITeJIbHOCTD CyJa, HalpaBIeHHYIO Ha 3alllUTy HapyLIEHHOTo WJIu
OCMapuBaeMOro TpaBa W PEryJupyeMylo HOpMaMu TPaxkJIaHCKOTO
MpouecCyaIbHOTO MPaBa.

3amayamMu rpakIaHCKOro Mponecca COriacHo cT. 2 ['pakmaHcKoro
npoLeccyanbHOro koaekca ot 14 Hosiopst 2002 r. Ne 138-D3 (I'TIK Pd)
SIBJISTIOTCST:

1) mpaBUIbHOE U CBOEBPEMEHHOE pa3pelieHHe U PacCMOTPEHUE

IPaXXIAHCKUX AeJ B LEJsIX 3allMThl HAPYIIEHHbIX UJIM OCTIapuBa-

€MBIX TTpaB, CBOOO/I ¥ 3aKOHHBIX MHTEPECOB TPaKIiaH, OpraHU3alnid,

rnpaB 1 uHTepecoB P®, cyobekToB PD, MyHMIIMTTAIBHBIX 0Opa30-
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BaHWIA, IPYTUX JIUIL, SIBJISTFOIIUXCS CYOBEKTAMM IPakIaHCKUX, TPY-

JOBBIX WJIM MHBIX TPAaBOOTHOIIEHUI;

2) crnocoOCTBOBAaHME YKPEIJICHUIO 3aKOHHOCTH M TTPaBOIOPSIIKa,

MPEeIYNPEXKICHUIO TTPaBOHAPYILIEHUH, (hOPMUPOBAHUIO YBAKUTEIb-

HOTO OTHOIIEHMS K 3aKOHY U CyIy.

Ecau cpaBHUBaTh mocraBieHHble nepes cyaoM 3agauu [TIK P®
u 3amaun, ykazaHHble B [ TIK PCDOCP, To HabmogaeTcst cyecTBeHHAast
pasznuua. B I'TIK PCOCP nepBoii 3amadeii rpaxk 1aHCKOTO CyAO0IPOU3-
BOJICTBA SIBJISIETCS «[IPABUJIHOE U OBICTPOE PACCMOTPEHHUE U pa3pellieHre
rpaxknaHckux nei». CBoeBpeMeHHOoe He 3HauuT ObicTpoe. C paspelie-
HHMEM TPaXKIaHCKOTO JieJia He CTOUT TOPOITUTHCS, AaXKe eCJIA MPOoIeccy-
aJIbHbIE CPOKU UCTEKAIOT.

CBOEBpPEeMEHHOCTh O3HAYaeT, YTO TPAKIAHCKUM MPOIIECCYaTbHBIM
3aKOHOJATEILCTBOM YCTAaHOBJIEHBI CPOKH, 3a PAMKU KOTOPBIX HU CYII,
HU Y9aCTHUKU TPaXKTaHCKOTO CYIOTPOM3BOACTBA HE MOJDKHBI BBIXO-
IuTh. OMHAKO CPOKM MOIYT OBITh IPOMJIEHbI MPU HEOOXOIUMOCTU
YTOUHEHUST OOCTOSATENILCTB, BIUSIIONINX Ha BBIHECEHUE MPABUILHOTO
1 3aKOHHOTO CyIe0HOTO pPelleHHUs .

JeiicTBHE rPaKIAHCKOr0 MPOIECCYATbHOTO 3aKOHA BO BPEMEHH O3HA-
YaeT, YTO CyI MPUHUMAET TPaKAaHCKUIA TTPOLIeCCYallbHbIM 3aKOH, Ieii-
CTBYIOIIIMIT B MOMEHT COBEPIIIEHUS TTPOIIECCYATbHBIX IEHCTBUN, He3a-
BUCHMO OT TOT0, KaKO 3aKOH JeHCTBOBaAJ HA MOMEHT BOBHUKHOBEHUSI
rpaXkIaHCKMUX MTPaBOOTHOIIECHU.

JleiicTBe 3aKoHA B mpocTpaHcTBe. [1opsimok Cynonpou3BOACTBA —
eMMHBII Ha Beeit Tepputopun PD. Bee cymbt Ha Tepputopun PO rpume-
HSIIOT OJTHO TPOIIeCCyaTbHOE 3aKOHOATeIbCTBO. Hu ofMH U3 yyacTHU-
KOB TPaXKTAHCKUX TIPOIIECCYAbHBIX TIPABOOTHOIIIEHNI HE MOXET ycTa-
HaB/IMBaTh Kakue-a1ubo npolieccyabHble MpaBuia.

2. Ilpeomem u memoo epaxcoanckozo npouecca

ITpeaMeToM rpaxkKIaHCKOTO MPOILECCYAJTBHOrO MpaBa SIBJISI-
FOTCSI OOIIECTBEHHBIE OTHOIIEHUS, BO3HUKAIOIINE MEXIY CYOheK-
TaMU FPakAaHCKOTO MPOLIECCYaTbHOrO MpaBa B cepe rpaskaIaHCKO-
ro cymorpousBoacTBa. Kpome TOro, mpemMeToM TpaxkIaHCKOTO
MPOLIECCYaTbHOTO TIpaBa TaKXKe SIBJISTIOTCSI HOPMBbI TIpaBa, perysiu-
pylole oTIpasieHne mpaBocyans B P@. MeromoM npaBoBoro pe-
TYJIMPOBAHMSA TPAKIAHCKOTO MPOLECCYaATbHOTO MpaBa sIBJSIETCST CO-
BOKYITHOCTB IIPHEMOB, CITIOCOOOB 1 CPEJCTB, IIPU ITOMOIIN KOTOPBIX
POCCHIICKOE TOCYIapCTBO PETYINPYET OOILIECTBEHHbIE OTHOIIICHMSI,
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BO3HUKAIOIIME MO MOBOAY U B CBSI3M C OCYIIECTBJIEHUEM CyldaMu
npaBocyaus. Kak rpaBuiio, ydeHbIe-TEOPETUKM BBIIEJISIIOT 1BA BU-
Jla METOJOB IPAaBOBOTO PEryJMpPOBAHUS: MMIIEPATUBHbBIN (METOI
BJIACTHBIX TIPEATNTMCAHUIA) U TUCTIO3UTUBHBIN (CBOOOY pacTiopsiim-
TeJIbHBIX JICMCTBUI B paMKax 3aKoHa). [IJ1si rpak/1aHCKOTO Mpoiiec-
CyaJIbHOTO TpaBa HauboJiee XapaKTepeH MPUHIIUIT UMIIepaTUBHO-
NVCHO3UTUBHBINA. [VMCHO3UTUBHOCTbL IIPOSIBIASIETCSI B TOM, YTO
YYACTHUKM TPaXKJIaHCKOTO TIpoliecca HaAeNsIoTCs 00beMOM TpaB,
kotopsblie 3akperuieHbl B [TIK P®. MMriepaTUBHOCTDb BbIpaxkaeTcst
B 00s3aTeJIbHOM YYacTUU Cy/a, OCYIIECTBISIONIETO CYAeOHYIO
BJIaCTb OT MMeHU Poccuiickoit Denepanuu.

3. Cnocob6bt u ghopmot 3auwumot HapyuweHHo20 npasa
cy06eKmoe epajcOanHcKux npagoomHoOuleHul

Crarbs 12 I'paxnanckoro koaekca P® (I'K P®) npemycmaTtpuBaeT
OJIMHHAIIATD CMOCO00B 3AIMMTHI 'PAKIAHCKUX MpaB (IepeueHb He sIB-
JIIETCSl MCUEPTIBIBAIOLINM, T. €. 3alllUTa MPaB MOXET OCYILECTBIISTHCS
MHBIMM CIIOCO0aMM, TTPEAYCMOTPEHHBIMM 3aKOHAMM), OAHUM U3 KOTO-
PBIX sIBJISIETCSI camo3aluTa npasa. CamosamuTa npasa Juiia, Yby 1pasa
1 3aKOHHBIE MHTEPEChl OCMApWBAIOTCSl MM HApyIIEHbI, MPEACTaBIsIeT
co00i1 NefcTBUSI, HAMPaBIEHHbIE HA BOCCTAHOBJIEHUE HAPYIIIEHHOTO WU
OCITapuBaeMoro IMpaBa 6e3 HOPMATUBHO-OIPEACTUTENILHOTO perjiaMeH-
Ta B BUIE Mep, HalpaBJICHHBIX Ha MpeceyeHre MPaBOHAPYIIUTEIbHBIX
NEACTBUIA. AIMUHUCTPATHBHAS 3AIIUTA HAPYIIEHHOTO WIM OCIapuBae-
MOTO TpaBa UM 3aKOHHBIX UHTEPECOB OCYILECTBIISIETCS OpraHaMu ro-
CyJapCTBEHHOI BJIACTU WJIM OpraHAMU MECTHOTO CaMOYIpaBJeHNS,
B KOMIIETEHIIMIO KOTOPBIX BXOTUT IMPUHSATUE PELIEHUST O BOCCTAHOBJIEHUM
HapYIIEHHOTO WM OCMapuBaeMoro MpaBa BHe BCSKOM CyneOHOi mpole-
Iypbl. ATMUHUCTPAaTUBHOE PEllIeHNe OPraHOB IOCYTApCTBEHHOM BIACTH
Y OpPraHOB MECTHOTO CaMOYIIPaBJIEHUsI MOXKET ObITh 00KaJlOBaHO B CYy-
neoHoM nopsiake. Kpome Toro, B CyneOHOM MOPSIIKE MOXKET OBITH 00XKa-
JIOBAHO KakK JeiCTBMEe, TaK U Oe3[eiiCTBMEe OPraHOB rOCYIapCTBEHHOM
BJIaCTH U OPTaHOB MecTHoOro camoyrpasieHus. CoriacHo cT. 46 KoH-
ctutynuu Poccuiickoit Denepaliiy «Kaxk oMy rapaHTUPYeTCs CyieOHast
3alllMTa ero npas 1 cBoooay». CyneOHast 3a11Ta UMeeT Psiji 0COOeHHOCTE
U OTVIMYMIA OT MHBIX CMOCOOOB 3allIMThl HAPYIIEHHBIX WU OClapuBae-
MBbIX [paB, OHa:

1) ocymecTBIsIeTCs TOJBKO CYyIOM;
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2) OCYILECTBIISIETCSI HA OCHOBE MPUMEHEHUSI HOPM TPakKJIaHCKOTO,
TPYAOBOTO, CEMEMHOTO, HAJIOTOBOTO Y MHBIX MaTePUATIbHBIX OTPAC-
JIeVi paBa;

3) MPOBOAMTCS MPU YYaCTUU CTOPOH U MHBIX 3aMHTEPECOBAHHBIX JIULI;
4) oCyIIeCTBISIETCS] B YCTAHOBJIEHHOM IPpakIaHCKUM TIPOLIECCYyalb-
HbIM 3aKOHO/IaTeJIbCTBOM MpoLecCyaibHOM (popMe.

4. Cmaouu epaxcoanckozo npouecca

TIpaBocyane OCyIIECTBIISIETCS B CTPOIOM COOTBETCTBUU C ITPOLIECCY-
JIbHBIM 3aKOHOMATEILCTBOM. JlesITeIbHOCTh Cyjia, HampaBjeHHasl Ha
3alIUTY U BOCCTAHOBJIEHUE HAPYILEHHOIO WM OClapuBaeMoro rpasa
UM 3aKOHHBIX MHTEPECOB, OCYILECTBIISIETCS 1O CTPOTO PerIaMeHTUPO-
BaHHBIM cTaausIM. CyIIECTBYIOT Pa3TUUHbIE MHEHUS O KOJTMUECTBE CTa-
U B TpaXKIaHCKOM TIpoliecce. BONBITMHCTBO aBTOPOB CYUTAIOT, UTO
CYIIECTBYET HIECTh CAMOCTOSITEbHBIX CTAIMIA FPAKIAHCKOrO Mponecca:

1) 6o30yxcdenue epaxcoanckoeo cydonpoussoocmea. Ha naHHO#

CTalM TPAXKAAHCKOTO Mpolecca pelaeTcs BOMPOC 0 BO3MOXKHO-

CTM Hayajla TPaXkIaHCKOTO CyIOTIPOM3BOJCTBA Ha OCHOBaHUU

MPeCTaBIEHHOTO MCKOBOTO 3asiBJACHUS, 3asiBICHUs, XKalOObl.

IMpu monmave 3asBIIeHMsI, KaJI00bI JIUIIOM, Ybe MIPABO HAPYIIEHO

WY OCTIapUBAaETCsl, CYl MOXET BBIHECTHU CIIEAYIOIIee pelleHue:

a) omkazams 6 npunamuu 3asesenus (ct. 134 TTIK P®D), ecnu:
— JaHHOE 3asIBJIEHHE He MOMJIeXUT PACCMOTPEHHUIO U pa3-
PENIeHUIO B TIOPSIKE IPaXkIaHCKOTO CYIOTTPOU3BOICTBA;

— 3asBJieHUe TPEIbSIBICHO B 3alllUTy MpaB, CBOOOA WU
3aKOHHBIX UHTEPECOB JIPYTOTO JIMIIA TOCYIapCTBEHHBIM Op-
raHOM, OPraHOM MECTHOTO CaMOYTIPaBJIeHUsI, OpraHu3alueit
WIW TpaXIaHWHOM, KOTOPBIM 3aKOHOIATETbCTBOM He
MPeNoCTaBIEHO TaKOe MPaBo;

— uMeeTcs BCTYMUBILEE B 3aKOHHYIO CUJTy pellieHue cyaa
10 CIIOPY MEXIYy TEMU e CTOPOHAMM, O TOM XKe MpeaMeTe
1 TI0 TE€M K€ OCHOBAHUSIM;

— MMeeTcsl cTaBlliee 00s13aTeIbHBIM ISl CTOPOH U TIPUHSI -
TOE TIO CIOPY MEXIY TEMU e CTOPOHAMU, O TOM Ke TIpe-
METe U 110 TOMY K€ OCHOBAHMIO pellieHNe TPETeICKOro cya.

00 oTKa3e B MPUHSITUU 3asIBJICHUS CYIbsl BLIHOCUT MOTUBUPOBAH-

HOE OIlpeleieHre, KOTOPOe NOIKHO OBITh B T€UEHUE 5 THEU Bpy-

YEHO WJIM HaIpaBJIeHO 3asiBUTEIIO;

6) 6ozepamums 3aaeaenue (cT. 135 TTIK PD), ecnu:
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— JIeJIO HETOACYIHO JaHHOMY CYIY;
— 3asgBJIEHHE TTOIAHO HEeEeeCITOCOOHBIM JIUIIOM;
— JIO0 BBIHECEHMSI OTpe/ICJICHUS Cylla O MIPUHSATUU 3asiBJie-
HUS OT UCTIA MOCTYIUJIO 3asiBJIEHNE O BO3BPAILIEHUH 3asIB-
JICHUS,
— 3asgBJIeHWe He TOANMCAHO WJIM TOAMCAaHO W TOJaHO
JIMIIOM, HE MMEIOLIMM TIOJIHOMOYHMI Ha ero IojArnucaHue
U TIpETbSIBJICHUE B CY/I.
B TeueHue 5 mHeit co aHS TogauM 3asiBJICHUS CyIbsi BLIHOCUT MOTH-
BUPOBAHHOE OTpeliesieHe, B KOTOPOM yKa3bIBaeT, KaK yCTPaHWUTh
00CTOSITENILCTBA, MPEMSTCTBYIONINE BO30YXIECHUIO TPaKIaHCKOTO
nena;
B) ocmaeums 3aseéneHue oe3 oeuxncenus (cr. 136 TTIK PD).
Cynpsi, ycTaHOBUB, UTO 3asIBJIEHME TTIOAAHO B cy 6e3 cobrone-
Huii TpeboBaHuit, yctaHOBAeHHBIX CT. 131 1 132 IT'TIK P®, BbI-
HOCHT oIpeesieHre 00 OCTaBJIeHNUHU 3asIBIIeHUsI O3 ABUXKEHUS,
0 YeM M3BelIaeT IO, TToaBIlee 3asiBJICHUE, U TIPEIOCTaBIsIeT
€My Pa3yMHBII CPOK JUTSI UCTIPABIeHUST HEIOCTATKOB;
T) HpUHAMb 3as61eHue, eCJIM OHO COOTBETCTBYET BCEM TPEIbsiB-
JIEHHBIM K HeMy TpeOoBaHUSIM. B 1aHHOM ciyyae cya BBIHOCUT
omnpeje/icHUe O MPUHITHM 3asiBJICHUS] U BO3OYXICHMM TIpaxK-
JAHCKOTO CYJIONPOU3BONICTBRA;
2) nodeomogka dena Kk cydebHomy pazoupamenbcmey. ITo CaMOCTOSs -
TeJIbHAs CTaausI TPaXKIaHCKOTO Mpoliecca, Ha KOTOPOil TIPOM3BOIST-
Cs1 TIONITOTOBKA, paspellieHnue M BbISICHEHUE Pa3IMYHBIX BOMPOCOB,
CBSI3aHHBIX C MTPOLIECCYAIbHBIMU IEMCTBUSIMU YUaCTHUKOB TPaKIIaH-
CKOTO TTIpoliecca B LEJISIX BBIHECEHNUST TPaBUIBHOTO U 3aKOHHOTO CY-
NeOHOro pellieHus] Ha cTaauu cyaedHoro pazouparenbcTBa. Ha naH-
HOIi cTaliK pa3peliaTcs CAeayIole BOMPOCHI:
a) ompenejeHue 0OCTOSITENLCTB, UMEIOIIMX 3HAUeHUE JIJIST TTpa-
BWJILHOTO PacCCMOTPEHUSI U pa3pelleHus ena;
0) ompenejleHre JOCTaTOUHOCTU JOKA3aTeJbCTB I10 AeIy;
B) uccienoBaHue (haKToB ITPOITyCcKa CPOKOB OOpaIleHHS B CYIT
U CPOKOB MCKOBOM TaBHOCTHU.
Ecu Ha naHHO# cTanyy rpakIaHCKOTo TIpoliecca MPOBOIUTCS Cyne0-
HOE 3acefaHMe, TO €T0 Ha3bIBalOT IpeaBapUTeIbHBIM (CT. 152
I'TIK P®). [MpeasaputeabHOE CyaeOHOE 3aceiaHue TTPOBOIUTCS CyJlb-
eit emuHOIMYHO. CTOPOHBI U3BEILAIOTCS O BPEMEHU M MeCTe Tpe/Ba-
puUTeNTbHOTO cynedHoro 3acenaHusi. CTOPOHBI B MPeABAPUTETLHOM CY-
NeOHOM 3aceflaHuM MMEIOT TPaBO MPEACTaBIATh NOKa3aTesbCcTha,
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MPUBOIANTHL JOBOMIbI, 3asIBNIATH XomartaiicTa. [1py Hamuuum 00CTOSI-
TEJTBCTB (TAaKMX KaK CMEPTh TPpaKIaHHA, €CITA CIIOPHOE TTPABOOTHOIIIE-
HME JOTyCKaeT MPaBONPeeMCTBO; MPU3HAHKE CTOPOHBI HEIEeeCTIoco0-
HOI1 WITM OTCYTCTBUE 3aKOHHOTO MPEACTABUTEIS Y JIULIA, IPU3HAHHOTO
HeJNleeCIoCOOHBIM; YJacTHe OTBETYMKA B OOEBBIX JICHCTBUSX, BBITIOJ-
HEHUHU 3aa4 B YCJIOBUSIX YPE3BBIYAHOTO WJIM BOSHHOTO TOJIOXKe-
HMSI; HEBO3MOXHOCTb PACCMOTPEHMsI JAaHHOTO Jiesia 10 pa3pelicHUst
JPYTOTO JeJ1a, pacCMaTPUBAEMOTO B TPaskIAHCKOM, aIMUHUCTPATHB-
HOM WJIM YTOJIOBHOM TIPOM3BO/CTBE; oOpaliieHus cyna B KoHcTuTym-
oHHbIn Cyn P® ¢ 3ampocoM 0 COOTBETCTBUM 3aKOHA, TOMIEXKAILETO
npuMeHeHMo, KoHnctutyumn P®; HaxoxneHre CTOPOHEI B JIeUeOHOM
YUpEXKIEeHNH; PO3bICK OTBETYMKA; HAa3HAUEHWE CYJIOM OSKCIIEPTU3bI;
Ha3HauYeHWe OPraHOM OINEKH U TIOTIEUMTEIbCTBA 00CIEIOBAHMST YCIIO-
BUIi KM3HU YCHIHOBUTENS IO JeTy 00 YCHIHOBIEHUU (YIOUEPEHMH)
W IPYTUM JIeJIaM, 3aTparuBaloIvM MPaB M 3aKOHHbIE MHTEPECHI eTelt;
JIeJI0 He TOMUTEXUT PACCMOTPEHUIO U pa3pellleHUIO B CyIIe B MOPSIIKE
TPakIaHCKOTO MTPOM3BOICTBA; MMEETCSI BCTYITMBIIIEE B 3aKOHHYIO CU-
JIy cyneOHOe pellieHKe 0 CIopy MeXIy TeMH Xe CTOPOHAMU; UCTel]
OTKAa3aJICsT OT MCKA W OTKAa3 TIPUHSAT CYIOM; CTOPOHBI 3aKITIOYMITA MU-
pPOBOE COIIAIlIEHUE Y OHO YTBEPKIEHO CYIOM;) IPOM3BOICTBO T10 Jie-
JIy B MpeNBapUTENILHOM CYIeOHOM 3aceaHuu MOXKET ObITh MpUoCTa-
HOBJICHO U TIPeKpaIlieHo, 3asiBlIeHUe OCTaBlieHO 06e3 paccMoTperust. O
TIPUOCTAaHOBJIEHUH, TTPEKpaIlieHNH TPOM3BOICTBA TI0 JIeJTy, 00 OCTaB-
JIEHWH 3asIBJIEHUsT 0€3 PACCMOTPEHUST BBIHOCUTCS OMpeesieHre Cya.
Ha onpenenenue cyma MoxeT OBITh ITogaHa yacTHas kajoba. O 1po-
BEIEHUN TIPEABAPUTENILHOTO CYIeOHOTO 3acelaHusl COCTaBJISIETCS
MPOTOKOJI, K KOTOPOMY TPEIbSIBIISIIOTCS TPEOOBAHMSI, TTPEIYCMOTPEH-
Hble B cT. 229, 230 T'TIK P®;

3) paccmomperue uau paspeuierue eparcoancKo2o 0eaa no cyuecm-
8y. CylIHOCTb M 3HaY€HME JaHHOM CTaIuM TPaxKIaHCKOTO TPO-
1ecca 3aKJIo4aeTcsl B TOM, YTO UIMEHHO Ha Heil TPOMCXOIUT pas-
pelIeHre WIK PaCCMOTPEHNE Jiejia 10 CYIIECTBY, pa3pelieHue criopa
0 MpaBe, OCPEACTBOM BBIHECEHHSI PEILIEHUSI Cyla O 3allUTe Hapy-
IIEHHOTO WJIM OCTIapyBaeMoTo TipaBa. IMeHHO Ha JTaHHOM CTaaun
rpaXIaHCKOTO TMpoliecca peain3yeTcs TJaBHasl 3ajada rpaxiaaH-
CKOTO CyIONPOU3BOJCTBA — 3allMTa TPAB U 3aKOHHBIX MHTEPECOB
rpaXkIaH M MHBIX yJacTBYIOIIMii B nese auil. CripaBeuinBoe pas-
OUpPaTeTbCTBO B YCTAHOBJIEHHBIE 3aKOHOM CPOKH CITOCOOCTBYET
BOCIIMTAHUIO Yy I'paxaH YBaxKeHHUs K Cydy, MOBBIIIAET YPOBEHbD
MPaBOBOM KYJIBTYPHI;



4) nepecmomp He 6Cmynuguieco 6 3aKOHHYIO CUAY CYOeOHOO peuleHuUs

6 cyde 6mopoil unHcmanyuu (KacCayuoHHas U anestayUuoHHAs UHCMAaH -

yuu). Ha naHHoOI#i cTanuu rpakIaHCKoro rnpoiiecca MpoBepsieTcs 3a-

KOHHOCTb 1 000CHOBAHHOCTb TTOCTAHOBJIEHM, OTIpeIeIeHUl, pe-

IIeHU cyaa mepBoii MHCTaHUMU. Eciu mopmaercs xanoba Ha

pelleHre MUPOBOTO CYIIbY, TO MIPOU3BOJICTBO HA3bIBACTCS aTleJIIsi-

uroHHbIM. Eciu xxanoba nonaercst Ha pelieHue dhenepaabHOro cy-

IIbY, TO TIPOM3BOJICTBO HAa3bIBACTCS KACCAIIMOHHBIM;

5) nepecmomp 6 nopsioke HaA030pa cyOeOHbIX peuleHUil 6CMYNnUSUIUX

6 3aKOHHYI0 cuny. DTy CTAIUIO TPAXKIAHCKOTO Ipoliecca Ha3bIBaloOT

HUCKJIIOUUTENBbHOM, TaK KaK B JAHHOM CJly4yae MojaTh Xajo0y Ha pe-

LIEHWE Cy/Ia B LIEJIOM WJIU B €r0 YaCTH MPENCTABIISIETCS BO3MOXHBIM

TOJILKO TOCJIe BCTYIIJIEHUS CYIeOHOTrO PEeLIeHUsT B 3aKOHHYIO CUITY.

HeobxomrMo Takke OTMETHUTh, YTO OCHOBAaHMEM JUTS TIOAAYH XKaJlo-

Obl Ha cyleOHOe pellleHUE SIBJISIETCSl CYLIECTBEHHOE HapylleHue

HOPM MaTepUaIbHOTO WIK MPOLIECCYaTbHOTO MpaBa;

6) nepecmomp cyoeOHbIX peuieHuUll, 6CMYNUSUIUX 6 3AKOHHYIO CUY,

10 6HOBb OMKPLIGUIUMCST 00CMOAMEAbCMBEAM. DTa CTaus TPaKIaH-

CKOTO TPOLIecca BBICTYMAET MPOLIeCCyalbHOM rapaHTUel 3alIUThl

MpaB U OXpaHSIEMbIX 3aKOHOM WHTEPECOB TPaKIaHCKO-MPOIEC-

cyaJibHbIX OTHOIIeHUi. Ctamus mpearosiaraeT BblsIBIEHUE BHOBb

OTKPBIBIIMXCSI CPEACTB MOKa3bIBaHWSI, UMEIOLIUX CYIIEeCTBEH-

HOe 3HaYeHMe IJIs MCXOMa eJia, KOTOpble Ha MOMEHT pas3peliie-

HUS TPaXXIAHCKOTO Jiejia CYIIeCTBOBAIN, HO TI0 KAKUM-TTMOO0 TTPU-

YUHAM He OBUTM M3BECTHBI yYaCTHUKAM ITpoIiecca.

J1. A. BapbIKiH BBIIEISIET ellle OMHY CTaanIO IPaKIaHCKOIO IIPOLIeC-
ca — UCIOJHUTEIbHOE TIPOU3BOJACTBO (ITPUHYIUTENBHOE UCIIOTHEHUE
pewenuii cynos)!. icnomHuUTeIbHOE MPOU3BOACTBO KAK CTaIUIO IPaX-
JaHCKoro mpouecca Takke Boiaesstior JI. I1. Iextepesa, B. B. ITuByib-
ckuii, O. A. IllyraeBa, cuurasi, 4To 3TO Ta CTAMsI TPAXKIAHCKOTO IMPOU3-
BOJICTBAa, Ha KOTOPOH CylIeOHbIe MPUCTaBbl MCITOJHSIOT aKThl CyMa,
a TakKe IPYyrMX OpraHoB, KOTOPBIM MPEIOCTaBIEHO MPaBO BO3/IaraTh Ha
rpaxaaH U IOPUAMYECKUX JIUL] 00SI3aHHOCTU MO repenaye IeHEeXKHbIX
CPEICTB M MHOTO MMYILECTBA JIMOO IO COBEPIIEHMUIO OTpeeIeHHBIX
JEeACTBUI (MM BO3AEPXKAHUIO OT COBEPLIEHMS STUX NeHcTBUIA)2.

I bapeikuH /1. A. 'paxxmaHckoe TpoiieccyajibHOe TIpaBo (rpakIaHCKUiA
Mpoliecc) B cxeMax: YueOHoe HarjsiaiHoe mocooue. M., 2005.

2 HNextepena JI. I1., IMuBynsckuii B. B., IllyraeBa O. A. I'paxkmaHckuit
nporecc. M., 2005.



M. A. Bukyt cuutaert, 4to 10 peopMbl UCTIOTHUTEIBHOTO MPOU3BOI-
ctBa 1997 r. mpoliiecc UCTIOJIHEHUST CyIeOHBIX aKTOB OTHOCUJICS K CTa-
JIMSIM TPaKIAHCKOTO Mpoliecca, HO B HACTOSIIIEEe BPEMSI MCIIOJIHUTEb-
HbIE€ TTPABOOTHOILIEHUSI COCTABJISIIOT MIPEAMET PETYJIMPOBAHUS OCOOOM,
CaMOCTOSITENIEHOI OTPACIIM POCCUICKOTO MCTIOHUTETLHOTO TIpaBa’.

B I'MTK PC®CP B cTaguy nepecMoTpa MOCTAHOBJICHUM, peleHUIA
Cy/ia, He BCTYMUBILIMX B 3aKOHHYIO CUJTY, HE CYILIIECTBOBAJIO amesUIsIv-
OHHOI MHCTAaHIMU, ObLIa TOJBKO KaccallMOHHAs WHCTAaHIMS. DTO
OOBSICHSIETCS TEM, YTO HA TOT MOMEHT HE CYILIECTBOBAJIO UHCTUTYTA MU-
POBBIX CyIel, TaK KakK areuisIUOHHas NMHCTAHIIUSA PacCMaTpUBAET He
BCTYIUBIIIME B 3aKOHHYIO CUJTY CyIeOHBIE PEILIEHUSI MUPOBBIX CY/IEH.

CrieyeT OTMETUTb, UTO MPOXOXKIEHUE BCEX CTAlMi TPaKIaHCKO-
To Mmpoliecca He sBJsieTcsl 00si3aTeIbHbIM. 3aBepIlIeHUE TPaXkIaHCKO-
ro Jeja BO3MOXHO Ha HayaJibHOM CTaiuu «BO30YXIEHUE TrpaxIaH-
CKOTO CY/IONTPOU3BOJCTBA», JTULIO, NOJABLIEE 3asiBJIEHUE WIH Kalooy,
MMEET MpaBo BO3BpaTUTh ero. Ho neiicTBus iuua, nojaBllero 3asiB-
JICHWE Y BO3BPATHMBILETO €r0, BJIEKYT MPaBOBbIE MOcaeAcTBUS. JaH-
HOE JIMLIO HE MOXET 00Jibllle 0OPaTUTHCS B CY/l C IaHHBIM MCKOM 10
TOMY X€ OCHOBaHMIO. ['paxkiaHcKoe Ie0 MOXET 3aBepLIMThCS Ha
CTaJIMM «PaCCMOTPEHUE WJIN pa3pellieHrne TPaxXIaHCKOTO [eja o Cy-
1LIECTBY» MTOCPENCTBOM 3aKJIIOYEHUSI CTOPOHAMU MUPOBOTO COIJiallle-
HUs. MupoBoe coraieHue T0KHO ObITh 3aKJII0UEHO 10 BEIHECEHU ST
cyneoHoro pelieHus. [lepecMOTp BCTYMUBILETO B 3aKOHHYIO CUITY CY-
JIeOHOTO PELIeHNs, a TAKXE IMTEPECMOTP CyIeOHBIX PELIEHUI TTO BHOBb
OTKPBIBILIMMCS OOCTOSITEILCTBAM UMEIOT MECTO TOJILKO MPU HATUYUU
KOHKPETHBIX OCHOBaHui, nipeaycMoTpeHHbIX [TIK P®, a Takxke Mo-
TYT OCYIIECTBIISITHCS TOJBKO JIMIIAMU, YIACTBYIOIIIMMU B JIEJIE.

5. Buovt epaxcoancrkozo cyoonpouszeoocmea

CornacHo I'TTK P® cyiiecTByeT ceMb BUAOB NPOU3BOACTB:

1) mpuka3sHoe MPOM3BOACTBO. DTO €IMHCTBEHHBIN BUI MPOU3BOMI-
CTBa, B KOTOPOM OTCYTCTBYIOT JIB€ CTAIUU I'PaskKIaHCKOTO TIpoliecca
(moarotoBka jAena K cyneOHOMY pa3doMpaTesbCTBY, pACCMOTPEHUE
¥ pa3pelieHre TPakIaHCKOTo Jieia To CYIIECTBY). B mpukazHoM
MPOM3BOACTBE HE BBIHOCUTCS CyIeOHOE pellieHUe, a BBIHOCUTCSI CY-
NeOHBII TIpUKa3 — cyaeOHOe ITOCTaHOBIIEHNE, BEIHECEHHOE CYIbeit

3 Bukyt M. A. I'paxknanckuii npouecc Poccuu: Yueonuk. M., 2004.
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eIMHOJMYHO HAa OCHOBAHWU 3asBIICHUSI O B3bICKAHUU JIEHEXKHBIX
CYMM WM 00 MCTPeOOBaHUY IBUKMMOTO UMYIIIECTBA OT JOJDKHUKA;
2) HMCKOBOE MPOU3BOACTBO. [IJIs1 ICKOBOTO MPOM3BOICTBA XapaKTEPHbI
BCE CTa/IMU TpaxaaHCKoro rporecca. [Tomaua ncka viiom, uby ripasa
HapylIeHbI (MCTLIOM), KOTOPbIii HaIpaB/IeH MpearojiaracMoMy Hapy-
1MTeNo (OTBETUMKY), TIPEATOJIaraeT UCIOIb30BAaHME CPEICTBA 3alllM-
ThI CBOETO HApYIIIEHHOTO WJIX OocraprMBaeMoro rpasa. MickoBoe npous-
BOJICTBO BO30Y>KIA€TCsl MOCPECTBOM TMOIAYU JOKYMEHTa — MCKOBOTO
3asIBJICHUS;

3) ocoboe mpou3BoACTBO. B 0cOOOM MPOM3BOACTBE HE CYILIECTBYET
criopa o npape. MakThl, CBeICHUSI, UMEIOIINE OPUINUECKOE 3HA-
YeHME, KOTOPbIe HEBO3MOXHO TMOJTYYUTh BO BHECYI€OHOM TOPSI/I-
Ke, yCTaHaBJIMBAIOTCS B 0COOOM MPOU3BOJCTBE. DTO TaKue (HaKThl,
Kak YChIHOBJIeHUE (yaouepeHue) pedbeHKa, orpaHu4YeHne 1eecro-
COOHOCTHU I'pakaaH, IpU3HaHKWE ABVKUMOI Bellld OeCXO3HOM, TP -
HYIWTEJIbHAS TOCHUTAIN3ALMS TPaXIaHUHA B TICUXUATPUYECKUI
CTallMOHAp U T. II.;

4) NpoM3BOJACTBO MO JieJaM, BOZHMKAIONIMM U3 MyOJMYHBIX MPABOOT-
HoleHuii. JlaHHOe TPOU3BOJICTBO MPEAHAZHAYEHO IS Pa3peleHUst
JIeJ, CBSI3aHHBIX C OCMapMBaHWEM HOPMATMBHBIX MTPABOBBIX aKTOB
TMOJTHOCTBIO WJIM B YACTH; OCIIApMBAHUEM PEllIeHU, neficTBui (6e3-
NEeWCTBUI) OpraHOB TOCYIapCTBEHHOI BJIACTU, OPraHOB MECTHOIO
caMOYIpaBJIEHUSI, JOJDKHOCTHBIX JIULI, TOCYIapCTBEHHBIX U MYHU-
LUMATBHBIX CTYXALIUX; 3alIMTON U30MpaTeIbHBIX MIPaB WK MpaBa
Ha yyacTtue B pedpepeHayme rpaxaad PD;

5) NpoM3BOACTBO MO JieJaM ¢ y4acTHEM MHOCTPaHHBIX Jui. OcoOeH-
HOCTb JAHHOTO BUJa TPOU3BOJICTBA COCTOMT B TOM, UTO OJTHOMW U3
CTOPOH TPaXIAHCKOTO TIpoliecca SIBISIETCSI UWHOCTPAHHOE JIMIIO
(MHOCTpaHHbIH TpaKAaHWH, MHOCTPAHHAs! OpraHM3alus, MeXIyHa-
pOmHasI OpraHu3alys);

6) MPOM3BOIACTBO IO JAEIaM 00 OCHAPMBAHMH PEINEHHI TPeTeHCKuX
CY/AOB U 0 BblJaye UCTOJHUTEIbHBIX JUCTOB HA MPUHYIUTEIbHOE HC-
NOJIHEHHE PelleHuii TpeTeiickux cynoB. [1o mucbMeHHOMY coriaiiie-
HUIO CTOPOH CIIOP O TpaBe MOXET ObITh PACCMOTPEH TPETEUCKUM
cynoMm. PelreHue TpeTeiickoro cyiaa MOXeT ObITh OCITOPEHO B Cy/Ie
00111ei1 IOPUCIUKIINU, YTO SIBJISIETCS] TapaHTUEN OTPaKIEHUS Tpe-
TEWCKUX CYIOB OT MPOU3BOJIA;

7) TPOU3BOJCTBO, CBSI3AHHOE C HCMOJHEHHEM CYJIeOHBIX MOCTAHOB-
JICHUI ¥ MOCTAHOBJICHUIT MHBIX OPTaHOB.
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['TIK PCOCP npeaycMaTpuBa TOJbKO YEThIPe BUIA TPOU3BOICTB:

1) mcKoBOe MPOM3BOACTBO;

2) TpPOM3BOJCTBO MO [I€]1aM, BO3HUKAIOIIMM U3 aAMUHUCTPATUB-

HO-TIPABOBbIX OTHOLLICHUI;

3) ocoboe IPOM3BOACTBO;

4) WCIMOJHUTEIbHOE MPOU3BOACTBO.

TMpuka3Horo Mpou3BOACTBA B IPpaXkIaHCKOM MPOILIECCE B TO BPeMst
He cyliecTBoBaio. [Ipon3BoOACTBO MO Jej1aM, BO3HUKIINM U3 MTy0Iny-
HBIX TTPAaBOOTHOIIIEHUH, BXOIMUJIO B COCTaB MPOM3BOACTBA IO JIeIaM,
BO3HMKAIOIIUM 13 aIMUHUCTPATUBHO-TIPABOBBIX OTHOIIeHM. O rpax-
JMAHCKUX MPOIIeCCyaTbHbIX TTpaBaX MHOCTPAHHBIX JIUII U JIUIL O3 rpaxk-
JMAHCTBA YKa3bIBAJIOCHh B CIielMaTbHOM pasnene «['paxmaHckue mpo-
1eccyaabHbIe MpaBa MHOCTPAHHBIX TPaKIaH U JIUI] Oe3 TpakIaHCTBa,
HMCKW K MHOCTPAHHBIM TOCYIAapCcTBaM, CylAeOHbIe TIOPYUEHUS U pellle-
HUSI THOCTPAHHBIX CYIOB, MEXKIyHAPOIHBIE TOTOBOPHI U COTTIAIICHUST».
W3 paznena ciaenyer, YTo MHOCTPAaHHbIE JIMLA U JiMLa 06e3 rpaxaaHcTBa
00J1aal0T HapaBHE C COBETCKMMM TpaxkIaHaMU MPOLIECCYaTbHbBIMU
npaBaMU U NpolieccyalbHbIMU 00s13aHHOCTIMU. [1pu 9TOM OroBopeHo,
YTO MOTYT OBITh YCTAHOBJIEHBI OTPAaHMUYEHUSI TMPOLIECCYaTbHbBIX TpaB
¥ cBOOOJ MHOCTPAHHBIX TpaXKIaH, MPEeANPUSITUIA, OpraHU3ali TOTb-
KO B TOM CJlyyae, €CJIi UMEIOTCSl OTpaHUUYEHUsI TIpaB U CBOOOI COBET-
CKUX IpaXaaH, MPeANnpUsTUil, OpraHU3alMil FOCYIapCTBOM, Ube Ipax-
JIAHCTBO HOCSAT MHOCTpaHHbIe rpaxaaHe. B TTIK P® ocnapuBaHue
pelIeHui TPeTeMCKNUX CyI0B M BbIIAYM MCTIOJHUTENbHBIX JUCTOB Ha
MPUHYIUTEbHOE UCTTOJIHEHUE PeLIeHU TPETeMCKHX CyI0B B CaMOC-
TOSITEJTbHOE TIPOU3BOJNICTBO HE BhIMeleHo. HecMoTpst Ha 9TO, TaHHBII
BuI mpousBoacTBa cymectBoBan. CormacHo 1. 4 4. 2 cT. 141 T'TIK
PCOCP, «1mipu oAroToBKeE J1ejia K CyaeOHOMY pa30oupaTebCTBY CYIbs
pa3bSICHIET CTOPOHAM WX MPaBO 0OpAaTUThCS 3a pa3pelieHreM cIiopa
B TPETEHCKUI WJIM TOBAPUIIECKUI CyI U TTOCIIENICTBUSI TAKOTO oOpa-
meHus». K I'TIK PCOCP umetorcst Tpu npuioxeHus. [IpuinoxeHue
Ne 3 HasbiBaetcst «[TojioxxeHue o TpeTeiicKux cyaax», rie yCTaHOBIe-
HO, YTO rpaKaaHe MOTYT IepeiaBaTh JIF000M BOSHUKIINI MEXITy HUMU
CIIOp Ha pacCMOTPEHUE TPETEHCKOro Cya, 3a UCKIIOUEHUEM CIOPOB,
BBITEKAIOILIMX M3 TPYIOBBIX U CEMEWHBIX OTHOIIEHUIA. JloroBop o ne-
penave criopa Ha pacCMOTPEHUE TPETeHCKOro cyaa A0KeH ObITh 3a-
KJII0YeH B mucbMeHHoi hopme. B ct. 17, 18, 19 npenycMoTpeHo, uTo pe-
LIEHUE TPETEHCKOTO cyaa, He UCTIOTHEHHOE JOOPOBOJIILHO, MOXKET ObITh
MPUBEICHO B MCIMOJHEHUE MPUHYAUTENLHO HA OCHOBAaHWM MCTIOJIHM-
TEJLHOTO JIMCTA, BHIIABAEMOTO HAPOMHBIM cynoM. [Tpu Bblnaye MCIos-
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HUTEJIBLHOTO JINCTA CYAbsI MPOBEPSIET, HE TTPOTUBOPEUUT JIM pELIEHUE
TPETEMUCKOTO Cy/ia 3aKOHY M He ObLIO JIU JOMYILIEHO MPU €ro BbIHECe-
HUUW HapylIeHUsl MpaBW, YCTaHOBJEHHbIX [losoxeHuem o Tpereii-
ckux cynax. Ha oTka3 HapogHOTo Ccyabu B Bbliaue UCIOJIHUTEIbHOTO
JIUCTa MOXKET OBbITh MOJIaHa Xan00a Uiy MPUHECEH MPOTECT B IECATU-
JIHEBHBIM CPOK CO JHS OTKa3a.

6. Cucmema 2pasxcoanckozo npoueccyaibHo20 npasa

I'paxkmaHckoe TpolieccyallbHOE TMPaBO SIBJISIETCS CAMOCTOSITETbHOM
OTpacjblO TMpaBa U MMEET CBOIl mpeamer, Metol, cuctemy. Cucrema
TPazKIAHCKOr0 MPOIECCYATBHOTO MPaBa COCTOUT U3 IBYX yacTeil: O0meit
u OcobeHHoli. O0Imas 4acTb COICPXKUT B ceOe OCHOBHBIE TTOJIOXKEHUS,
TMPYMEHNMBIE KO BCEM BHIaM ITPOM3BOJCTBA M BCEM BUIAM CTaIuii: OC-
HOBOTOJIaraloNIe MPUHIIUIIBI, MOIBEIOMCTBEHHOCTD, MOACYIHOCTD,
TIPEeICTaBUTENIBCTBO, JOKA3bIBAHUE U TOKA3aTeIbcTBa U T. 1. OcobeH-
Hast 4acTh BKITIOYAET B ceOs1 KOHKPETHBIE BUIbI TIPOM3BOACTBA (TTPUKa3-
HOE, UICKOBOE, 0c000€ U T. [I.), PEIJIAMEHTUPYET MOPSIIOK MTPOXOXKIIe-
HMSI CTanii rpaXkIaHCKOTO Tpoiiecca U T. 1. Best cucteMa rpaxkiaHCKOro
npoieccyanbHoro npasa orpaxeHa B ['TIK P®D, kotopklii coctouT us
cemu paszzesoB. Kaxablit pasaes COCTOUT U3 IIaB, BCETO COPOK CeMb
rnaB. Kaxxmas riiaBa cOCTOUT M3 CTaTeil, BCETO YeThIPEeCTa COPOK I11ECTh
crareit.

7. Ucmovnuku epaxcoanckozo npoueccyaibHo2o npasa

M cTOYHNKH rPazKIaHCKOTO MPOIECCYATbHOTO MPaBa — COBOKYITHOCTD
IOPUINYECKUX HOPM, PETYJUPYIONIMX AeSATeNbHOCTD JIMII, Y4aCTBYIO-
1IMX B TPaKIAHCKOM CYIOMPOM3BONICTBE, a TAKXKE AESITebHOCTb CY0B
001l I0PUCIUKIINYA Y MUPOBBIX CYIEH MO TpaskIaHCKUM aeiam. Mc-
TOYHUKM B IPakJaHCKOM TIpoliecce MPEACTaBISIOT HepapXuiyecKyro
cuctemy. BepxoBeHcTBylolliee mnosioxeHue 3aHumaeT KoHerutyunus
P®. OHa uMeeT BBICHIYIO IOPUINYECKYIO CHITY, MPSMOE ACHCTBHE U
MpUMeHsieTcst Ha Bcelt Tepputopun PD. 3aKoHBI U MTHBIE HOPMATUB-
Hble aKThl, TpUHUMaeMblie B Poccuu, He NOJIKHBI MPOTHBOPEYUTH
Koncruryuuu P®. B ct. 118 Konctutyuuu P® 3akperieHo, yTo mpa-
Bocyaue B Poccuiickoii Penepanun ocymecTiseTcs TOIbKO cynom. Cy-
neOHasi BJIACTh OCYIIECTBISIETCS] MOCPENCTBOM KOHCTUTYLMOHHOTO,
IpaXIaHCKOTO, aJAMUHUCTPATUBHOIO W YTOJOBHOTO CYAOMPOU3BOI-
crBa. Co3maHue Ype3BblYaiiHbIX CYIOB He gonyckaetcs. B ct. 120, 121,
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122, 123 KoHctutyuuu PO ycTaHOBAEHbBI OCHOBONOJIATAIONINE MPUH-
UMbl BCEX BUIOB MPOM3BOICTB:

1) HE3aBMCHUMOCTbH CyHEii;

2) HECMEHSIEMOCTb CYIEii;

3) HENpUKOCHOBEHHOCTH CYIEIi;

4) OTKpBITOE pa3dMpPaTeIbCTBO JIeJI BO BCEX Cydax;

5) cocCTS3aTeIbHOCTh M PABHOIIPABUE CTOPOH.

CrienyoimmnM UCTOYHUKOM TPaXKIaHCKOTO TPOLIeCCyalbHOTO Ipa-
Ba siBinsietcss 'K P®, BcrynuBiumii B aevicteue ¢ 1 suapst 2003 r. (3a
WCKJIIOUEHUEM TJIaB O KaCCAallMOHHOM M HaJI30PHOM 00KaJTOBaHUU CYy-
NEeOHBIX TIOCTAHOBJIEHUH, KOTOpbIe BCTYMWIN B IeHCTBUE ¢ | HIoNs
2003 r.). I'paxkmaHckuil mpoleccyaibHblil Kogeke PD — cBog Hopm
IpaxkIaHCKOTO TMPOIIeCCyaTbHOTO MpaBa, PeryJIupyIONIuX O0IIeCTBEH-
HbI€ OTHOILIEHUSI, BO3HUKAIOIIIME B MPOLIECCEe OCYIIECTBICHUS CBOEH e~
STELHOCTH CyaMU, a TAaKKe B MPOIIecce 3allUThl rpaxaaHaMy Hapy-
IIEHHBIX WX OCTIapUBAaEMBbIX ITPaB U 3aKOHHBIX MHTEPECOB.

TpeTbe MeCTO B MepapXMUeCKol cHCTeMe MCTOYHUKOB TpakKaaH-
CKOTO MPOLIECCYaTbHOTO TTpaBa 3aHUMAIOT (peiepasibHble KOHCTUTYIIMOH-
Hble 3aKOHbI U (heiepaibHbie 3aKOHbI, B TOM WM MHOI Mepe coaepKaliiye
HOPMBI, PEryJIMpYIOlIe TpaXkIaHCKO-TIPaBOBbIe OTHOIIIEHUS. B yacTHO-
CTU, TAaKUMHU 3aKoHamu sIBJsitoTCs PenepaibHblii KOHCTUTYLIMOHHBIM
3akoH oT 31 gekabps 1996 r. Ne 1-DK3 «O cyne6Hoit cucteme Poccuii-
ckoit Menepaunn»; DenepanbHbiil 3akoH oT 31 Masg 2002 r. Ne 63-D3
«O0 amBOKaATCKOI IeATeTbHOCTH U anaBokaType Poccuiickoit denepa-
uvn»; 3akoH PD ot 26 utoHsa 1992 r. Ne 3132-1 «O cratyce cyneit
B Poccuiickoit @enepanun»; Menepanbhblii 3aKoH oT 24 uiojst 2002 .
Ne 102-D3 «O tpeteiickux cynax B Poccuiickoit @eaeparun»; Oene-
pasibHBII 3aK0H OT 17 nexadps 1998 r. No 188-D3 «O MUPOBBIX CY/Ib-
sx B Poccuiickoit ®enepanun»; PenepaibHblii 3aKoH OT 21 urosst
1997 r. No 119-®3 «O6 UCITOTHUTETLHOM IIPOU3BOICTBE» U JIP.

ITocranosnenus IIpaBurenancrBa PP Takske SIBISIOTCSI UICTOYHMKA-
MM TPaKIaHCKOTO MpolieccyanbHoro mpasa. B cr. 446 T'TIK P® npu-
BeJIeH MepevyeHb MMYIIECTBA, Ha KOTOPOEe He MOXET OBbITh HAJIOXXKEHO
B3bICKaHUE MO UCTIOJHUTENbHBIM JOKYMeHTaM. OTHUM U3 BUIOB UMY-
11IeCTBa, Ha KOTOPOE HE MOXET ObITh HAJIOXKEHO B3bICKAHWE, SIBJISTIOT-
CsI IpeIMEThI OOBIYHOM JOMAIIHEe 00CTAHOBKY 1 00MX0/aa, BN MH-
JIMBUIYaTbHOTO IMOJTb30BaHUs (01eKaa, 00yBb U JIp.), 3a UCKITIOYEHUEM
NParoleHHOCTEN 1 APYTUX MPEIMETOB POCKOIIN. B MCTIOMTHUTETBHOM
MPOM3BOICTBE YACTO BOZHMKAET BOIIPOC IO MOBOJY Tiepeaaun apecTo-
BaHHOTO MJIM U3bSITOTO MMYILIECTBA Ha XpaHeHWe. Takke TOBOJIbHO MHO-
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rO HIOAHCOB BCTCTpEYaeTCsl HeMOCPEACTBEHHO B IMOLIECCE OCYIIEeCT-
BJICHUST U3BSITUSI WJIM apecTa UMYIIECTBA, KOTOPOE B3bICKMBAETCS 110
UCTIOJTHUTENIbHBIM JOKyMeHTaM. [1Jisi peliieHust 3TUX BOIPOCOB HEOOX0-
numo obparutbest K [Tocranosnenue IMpaButensctBa PO ot 7 utons
1998 1. Ne 723 «O06 yrBepxxaeHuu [1omoxxeHust o Iopsiike U yCIOBUSIX
XpaHEHUS apeCTOBAHHOTO U U3BSITOTO UMYLIECTBAY.

HcTtouHnKamMu rpakaaHCcKoOro MpoLeccyalbHOTO MpaBa TakxkKe siB-
JISIIOTCST HOPMbI MEKIYHAPOAHbIX 10roBopoB. YacTh 4 cT. 15 KoHcTuTy-
yu P® 3akperuisiet, 4To o0Ienpru3HaHHbIE TTPUHLIUITHL 1 HOPMBI MEX-
JYHApOJHOTO TIpaBa M MeXAyHapomHble noroBopbl P®dD sBrsiorcs
COCTaBHOI1 YaCThIO €€ MPaBOBOIi cucTeMbl. Ec/ii MeXIyHapoaHbIM 10-
ropopoM P® ycTaHOBJeHbI MHBIE TTPAaBUIA, YeM MPEAYCMOTPEHHBIE
3aKOHOM, TO TIPUMEHSIIOTCSI TIpaBMjia MEXIYHApOJIHOTrO J0TOBODA.
Yactb 2 c1. 1 TTIK P® ny6nupyet gaHHOE MOJI0KEHME.

B ciydae oTcyTCTBUSI HOPMBI MPOIIECCYATIbHOTO TIpaBa, peryaupylo-
1Ie OTHOLIEHUS!, BO3HUKILIKE B XOJI€ TPAKIAHCKOTO CY/I0ITPOU3BOJICTBRA,
(benepasnbHbIe Cyabl O0IIEl IOPUCAUKIIMM Y MUPOBBIE CYIbU TPUMEHSIOT
HOPMY, PeryJrpyIolIylo CXOAHbIE OTHOLLIEHMSI (aHAJIOTHSI 3aKOHA), a IpuU
OTCYTCTBMU TaKOi1 HOPMBbI JEMCTBYIOT UCXO/S1 U3 TIPUHIIUTIOB OCYILIECTB-
JieHust paBocyaust B PO (aHanornu npasa).



JIEKITA Ne 2. TTpuniumb
rPaXKIAHCKOro MpOLeCcCyaabHOro NpaBsa

1. Ilonamue u 3navenue NPUHLYUNOG
2PaXicoOancKoeo npouecca

TTprHIMNBI TPAXKIAHCKOTO MPOIIECCYAJTBHOIO MPaBa MpeICTaBIIsIIOT CO-
0oli 3aKperUIeHHbIE B IEHCTBYIONIEM 3aKOHOIATEIbCTBE OCHOBOIIOJIAra-
[oIMe PYKOBOSIIME Hayajga (Maeu), BbIpaxarollye CYIIHOCTb HOPM
rpaXkIaHCKOTO MPOIIECCYyaTbHOTO TIPaBa U IJIaBHbIC HATIPaBJICHMS IO~
TUKU TOCYIapcTBa B 00JACTH TPABOBOTO PEryIMPOBaHUS OOIIECTBEH-
HbIX OTHOILIEHW, CBSI3aHHBIX C 3alIUTON HAPYILIEHHBIX UJIM OCIIapuBae-
MBIX MpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB CYOBEKTOB IPaXkIaHCKOTO
npoliecca.

OCHOBHBIE TTPUHILIMITBI TPAXKIAHCKOTO TTPOLIECCYaIbHOTO TpaBa Ha-
1 cBoe otpakeHue B Koncturyuuu P®. OqHako psii ocHOBoMojIara-
FOILIMX MIPUHITUTIOB 3aKpPeTyieH B crielinaibHoM HopMaTuBHOM akTte ['TIK
P®. BaxxHoe npu3BaHMe MPUHIIMIIOB IPaXXIAHCKOTO ITPOLIECCYaTbHOTO
MpaBa BbIpaxkaeTcs He CTOJBKO B MTPOBO3MIIALLIEHUM MPaB U 00s3aHHOC-
Tell CyObEKTOB TIpakIaHCKUX TPOLECCYaTbHBIX MTPABOOTHOIICHUIA,
CKOJIbKO B 00€CIIeYeHUU UX PeaIbHOTO OCYILECTBIICHUS.

2. Opeanu3auuoHnnvle NPUHUUNDBL 2PANCOAHCKO20 NPoUecca

K opraHu3animoHHBIM TTPUHIIAIIAM CTOUT OTHECTU T€ TIPUHIIUIIBI,
KOTOpbIe HEMOCPEACTBEHHO CBSI3aHbl C OpraHM3allueil rpaxkIaHCKOro
npoiiecca, Ha KOTOPbIX OCHOBBIBAETCS IPAXKIAHCKOE CYIOMPOU3BOJI-
cTB0. OCHOBOIOJIATAIOLIMM MPUHIIMIIOM BCEI CUCTEMBI SIBJISIETCS] PUH-
oMN 3aKOHHOCTH. [TpMHIIUTT 3aKOHHOCTH O3HAYaeT, YTO IpaxkIaHCKOoe
CYIIOTIPOM3BOACTBO OCYIIECTBIISIETCSI HA OCHOBE JEMCTBYIOIIETO 3aKO-
HOJIATEJIbCTBA U JESITEbHOCTh Cyla, a TakKKe YIaCTHUKOB TpakaaH-
CKUX MPABOOTHOIIIEHWIT HE MOXET BBIXOJIUTH 32 PAMKH 3aKOHOATE b~
cTtBa. JleiicTBylolliee 3aKOHOAATENLCTBO PMD 10KHO HEYKOCHUTEIBLHO
co0JIIOIAaThCSI BCEMU CYOBbEKTaMM TpakIaHCKUX IPaBOOTHOIICHUI
B 1IeJISIX 00ecIeueHMsI TOCTAaBIeHHBIX 3a/1a4 Tepe/l IPaXkIaHCKUM CYI0-
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MPOM3BOJCTBOM — 3allIUTUTh HAPYIIEHHbIE WJIK OCTIapuBaecMble TIpaBa
U 3aKOHHbIE MHTEPECHI TPaXIaH, a TAaKXe IpuaArndecKkux Jull. [TpuH-
LIMTT 3aKOHHOCTU Peaiu3yeTcs Ha BCeX CTaAusIX TPaKAaHCKOTO MpoLiec-
ca B CTPOT'OM COOTBETCTBUU C POCCUMCKUM 3aKOHOATEIbCTBOM.

Crarbst 108 Konctutyuuu PO ykasbiBaet, «mpaBocynue B PO ocy-
LIeCcTBIIsIeTCs TOJIbKO cynoM. CyneOHast BlIacTh OCYILIECTBIISIETCS T0-
CpPEeJICTBOM KOHCTUTYLIMOHHOTO, IPaXXIaHCKOTO, aIMUHUCTPATUBHO-
ro 1 yrojoBHOro rpou3BoicTBa. Co3naHue ype3BblYaiiHbIX CY/IOB Ha
tepputopun PO He nomnyckaercsi». M3 3akperieHHbIx KoHcTutymei
P® nmmepaTMBHBIX HOPM CJIeAyeT MPUHIMIT OCYINECTBIEHHsT MPABOCY-
JIUsS TOJIBKO CyAOM. JJlaHHOE TTOJI0KeHMEe TakKe 3akperuieHo B cT. 5 ['TIK
P®: «[IpaBocyaue Mo rpakaaHCKUM JiejiaM, TOIBEAOMCTBEHHBIM CY-
JlaM O011Ieil IOPUCAMKIIMHY, OCYILIECTBISIETCS TOJIbKO 3TUMU CydaMU T10
MpaBujiaM, YCTAHOBJIEHHBIM 3aKOHOJATEJbCTBOM O TPakJIaHCKOM Cy-
JIOTTPOU3BOICTBE».

IIpuHOUN coyeTaHus €MHOJMYHOTO M KOJUIETHAIBHOIO COCTaBa Cyaa
MPU PACCMOTPEHUM IPaXJaHCKUX AeJl. ['paxknaHckue nena B cyaax nep-
Boi uHcTaHUuM cortacHo ct. 7 TTIK P® paccmaTtpuBaloTest cyabsiMu
€IMHOJIMYHO WIM KoJulernaiabHo. [ena no xanob6aM Ha cyaeOHbIe Mo-
CTAaHOBJICHUSI MUPOBBIX CyJIeii, HE BCTYNUBIINE B 3aKOHHYIO CUITY, pac-
CMaTPHUBAIOTCS B aMleJJISIIIMOHHOM TMOPSIIKE EAMHOIUYHO CYIbSIMU CO-
OTBETCTBYIOIIMX palOHHBIX CymoB. [paxkmaHcKue neja B cymax
KaccallMOHHOM U HaA30pHOI MHCTAHIIMI pacCMaTPUBAIOTCS KOJLJIET M-
anbpHO. J1o BeryruieHust B 3akoHHyto cuity [TIK P® 1o onpeaesieHHbIM
KaTeropusiM JieJl B KOJUJIETUAJIbHbIM COCTaB BXOAWJIM OAMH Tpodec-
CHOHAJIBHBIN CyIibs M JIBa HAPOAHBIX 3aceaaresisi. B HacTosiee BpeMst
WHCTUTYT HAPOJIHBIX 3aceaTesieil yrpa3aHeH, U B KOJUIeTHATbHbIN CO-
CTaB MOTYT BXOAUTh TOJBKO MPO(eCcCuOHaIbHbBIE CY/IbU, OTBEUAIOIINE
TpeOOBaHUSIM, TIPETYCMOTPEHHBIM (heiepaibHbIM POCCUMCKUM 3aKO0-
HOJATEJIbCTBOM.

Cratbst 120 Konctutyuuu P® ykaszbiBaeT, 4TO CyabU HE3aBUCUMBbI
1 omunHsIIoTCs ToJbKO KoHctutyun PO u denepaibHbIM 3aKOHAM.
DTOT NMPUHILIUIT TO3BOJISIET TOBOPUTH O HEOTPAHWYEHHOI BJIACTH, TIPEI0-
craBisieMoii cyny. He3aBucuMocTs cynei ripearnosaraeT:

1) 3ampeT BMelIaTeIbCTBA B AESITEILHOCTD CYa;

2) 3aKperuieHue CTPOroro mopsijika iU OCHOBaHUS MPUOCTAHOBIIE-

HUS U TTpeKpanieHus TOJITHOMOUNIA cyna;

3) mpaBoO Cy/ibM Ha OTCTaBKY;

4) HenmpUKOCHOBEHHOCTh CY/bH;
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5) rocynapcTBEHHOE MaTepUaIbHOE M COLUATIBHOE O0ecIeyeHue,

COOTBETCTBYIOIIEE CTATYCYy CYNIE;

6) HEBO3MOXKHOCTH IPUBJICUCHUS CYIbU K KaKO-TMOO OTBETCTBEH-

HOCTH 32 BBIPAXKEHWE UM MIPU OCYILIECTBICHUUN MTPABOCYIUSI CBOETO

MHEHUSI YU MPUHSITOTO PeLIeHUs, €CIM BCTYNUBIIUM B 3aKOHHYIO

CUJly CyneOHbIM pellIeHUEM cyla He OyaeT yCTaHOBJIeHA €ro Bu-

HOBHOCTbB B ITPECTYITHOM 3JIOYNIOTPEOJIEHUU;

7) OTBETCTBEHHOCTb JIM1I, BAHOBHBIX B OKa3aHUU HE3aKOHHOTO BO3-

NEWCTBUS Ha Cy/Ieii, Y4aCTBOBABIIIMX B PACCMOTPEHUH JieJia.

He3aBucumocTs cyneii odecneunBaeTcst 1 00SI3aHHOCTBIO CYIbM He-
yKOcHUTENbHO cobmmonath Koncrutyuuio PO 1 uHble 3aKOHBI, MOA3a-
KOHHBIE HOPMATUBHBIE AKTHI ITPU OCYILIECTBIIEHUU ITPABOCYUSI, 4 TAKXKE
CBOUX MOJTHOMOYMIA; HE 3aHUMATHCSI MOJUTUYECKON W TIpearnpuHuMa-
TEJIbCKOW JIeSITeJIbHOCTBIO; BO BHECTY>XXEOHBIX OTHOIIEHUSIX M30erarb
BCETO TOTO, YTO MOXET MOAOPBATh aBTOPUTET CYIEOHOM BJIACTH, TOCTO-
WHCTBO CY/IbU WX BbI3BATb COMHEHNE B €r0 OOBEKTUBHOCTU, CITPABEI-
JINBOCTU U OECTIPUCTPACTHOCTH; HE COBMEILATh paboTy Ha TOJDKHOCTH
CyIbM C IPYroii oruiayMBaeMoii paboToii, KpoMe HaydyHOM, TperoaaBa-
TEJIbCKOW U UHOU TBOPYECKOW AEATEIBHOCTBIO.

[IpaBocyaue 1o rpaxJaHCKUM JIeJaM OCYIIECTBIISIETCS 110 MPUH-
LIMITy PaBeHCTBA Nepe] 3aKOHOM U CYJOM BCEX rPaKaaH HE3aBUCUMO OT
rnoJjia, pachbl, HAIMOHAJIBHOCTH, SI3bIKa, MPOUCXOXIEHUS, UMYLIECT-
BEHHOTO U JIOJKHOCTHOTO MOJIOKEHWS, MECTOKUTEIbCTBA, OTHOLLEHUS
K peJIUruu, yoexaeHui, IPUHAIEKHOCTH K OOLIECTBEHHBIM O0beINHE-
HUSIM U JIPYTUX OOCTOSITENILCTB, a TAKXKE BCEX OPraHMU3allMii He3aBUCUMO
OT UX OpraHU3allMOHHO-TIPaBOBOM (hOPMBI COOCTBEHHOCTH, MECTOHAa-
XOXAEHUS, MOAYMHEHHOCTU U IPYTUX 00CTOSATeNbCTB. JlaHHBI PUH-
LIUIT IPEIOCTABIISIET YYACTHUKAM IPAXKIAHCKOTO CYIOITPOU3BOICTBA PaB-
HbIE BO3MOXHOCTH 10 3alIUTEe HAPYIIEHHBIX WIM OCIIAPUBAEMBIX ITPAB.
TIpuHIMIT paBEeHCTBA BCEX Mepes 3aKOHOM U CY/IOM SIBJISIETCSI KOHCTH -
TYLOHHBIM TIPUHLIMUIIOM, a IPUMEHUTEIBHO K TPAXKIAHCKOMY CYAOT-
pPOU3BOACTBY 03HAYAET BO3MOXKHOCTh CTOPOH TPaXKIAHCKOTO TpoLecca
MPEICTaBIIITh TOKA3aTeIbCTBA, YIACTBOBATh B UX UCCIENOBAHUU, 00-
JKajioBaTh Cy/lleOHbIE pelleHHs, oJaBaTh YACTHBIC XKaJIOObI, 3asIBIISITh
XOJaTaicTBa U OTBOJBI.

IIpuHuyMn rocyaapcTBEHHOTrO f3bIKa O3HAYAET, YTO TPAXKAAHCKOE
CYIONTPOU3BOJICTBO BENETCH HA PYCCKOM SI3bIKE WJIM Ha TOCYIapCTBEH-
HOM $I3bIKe pecryOsinKu, KoTopasi BxoauT B coctaB P®. CornacHo ct. 9
[TIK P® B BoeHHBIX CyAaxX TPaKIAHCKOE CYIONMPOU3BOACTBO BEAETCS HA
pyccKoM si3bike. JIaHHbI MPUHIUIT TADAHTUPYET YYACTHUKAM TpaKaaH-
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CKOTO CyIOMPOM3BOICTBA, HE BIAACIOIIMM TOCYIaPCTBEHHBIM SI3bIKOM,
BO3MOXHOCTb BOCIIOJIb30BATbCSl YCJIYraMU TEpeBOAYMKA, MPEeI0CTaB-
JIeHHOTO cyioM. CTOUT OTMETUTb, YTO B YTOJIOBHOM 3aKOHOIATEbCTBE
MpeaycMOTpeHa OTBETCTBEHHOCTb, O KOTOPOI MpeaynpexIaeTcs nepe-
BOMUMK Tepea UCIoJHEeHEM cBoux oosizaHHocTeit. CtaTbst 307 YronoB-
Horo konekca P® ot 13 utoHsa 1996 . Ne 63-®3 (YK P®D) npenycmat-
pUBaeT, YTO 3aBEJOMO HEMpPaBWIbHBII TIEpeBOJ B cyde JUOO Tpu
MPOU3BOJICTBE TIPEABAPUTEILHOTO PACCIEAOBAHUS BJICUET YTOJOBHYIO
OTBETCTBEHHOCTH B BHe mITpada MO0 00sI3aTeIbHBIX PadoT, JIMO0 1C-
MpaBUTEILHBIX padoT, IMOO apecTa Ha CPOK 10 3 MecsieB. Te XKe mes-
HMSI, CBSI3aHHBIE C OOBUHEHUEM JIMIIa B COBEPILIEHUU TSIXKKOTO U OCO-
00 TSKKOTO TIPECTYIUIEHUSI, HaKa3bIBAIOTCSl JIMIIIEHWEM CBOOOIbI Ha
CPOK 110 5 J1eT. B mprMeuaHnu 3aKoHOIaTe b yKa3blBaeT OCHOBAHUSI OC-
BOOOXKIIEHUSI OT YTOJIOBHOIN OTBETCTBEHHOCTH MEpEeBOAYMKA B Ciydae,
€CJIM MEepeBOIUMK JTOOPOBOJIBHO B X0 JTO3HAHUS (ITPeIBApPUTEIIBHOTO
CJIEACTBUSI) MM CyJIcOHOTO pa3oMpaTesibCTBa A0 BBIHECEHUS TTPUTOBOpa
cy/la WM pelieHus cyaa 3asBUII O 3aBEJJIOMO HEeMpaBUILHOM TIEpeBOIE.
CTOpOHBI MOTYT BOCTOJIb30BaThCsl HE TOJBKO YCIyraMu MepeBOIUMKa,
MPEeIOCTABIEHHOTO CyAOM, HO M YCIIyraMU TMEepPeBOIUMKA CO CTOPOHBI.
Torna Bornpoc BCcTaet 0 ToM, Kak OMpPeAeTUTb, YTO MEePeBOAYMK AaJT Ipa-
BUWJIbHBIH ITepeBon? DTOT BOIIPOC OCTAETCs OTKPBITHIM. [1J1s1 Hemomyle-
HMS TOJOOHON CUTyalluM HEOOXOAMMO BOCTIUTHIBATh Y TPaK/IaH MpaBo-
BYIO KYJIBTYPY, YBaXeHHeE K cyay. B cBoto ouepesib B OTHOLIIEHNHU Cyla He
JIOJIKHO BO3HUKATh COMHEHUIA B €ro CIpaBeJIMBOCTU, OECIIPUCTPACT-
HOCTH.

ITpuHIUN rIaCHOCTH Cye0HOT0 Pa3doupaTeJbCTBA O3HAYACT, YTO CY-
nebHoe pa3doupaTebCTBO MPOBOAUTCS OTKPBITHIM U €r0 MOTYT ToCe-
TUTb BCE KeJIalolIue JINIa, T0CTUTIIe Bo3pacTa 18 ser. CyliecTBytoT
cJlydau, KOT/ia MPOBOIUTCS 3aKPbITOE 3aceaHue, HarpuMep, ecliu:

1) BcyneOHOM 3acefaHMU pas3IiialliaeTcsl TocyIapCTBeHHas TaliHa;

2) 3aTparuBaloTCs MHTEPECHl HECOBEPIIIEHHOJIETHUX;

3) peub UAET 00 YCHIHOBJICHUHU (YI0UYEPEHUM ) peOCHKA;

4) 9TO npenycMoTpeHo denepanbHbIM 3aKOHOAATETLCTBOM.

CornacHo ct. 10 I'TIK P® pa3oupaTe/ibcTBO B 3aKPBITBIX CyI€OHbIX
3acelaHusX JIOMYCKAeTCs U MPU yIOBJIETBOPEHUU XOo[daTalcTBa JInlia,
YUYaCTBYIOIIETO B JIEJIe U CChLIAIOIETOCsS Ha HEOOXOAMMOCTh COXpaHe-
HUSI KOMMEPUYECKOU MM MHOU OXpaHsIeMOI 3aKOHOM TalHbI, HETIPU-
KOCHOBEHHOCTb YaCTHOM KU3HU I'pakiaH WM MHbIE OOCTOSITEICTBA,
IJJaCHOE OOCYXIIEHUE KOTOPBIX CITIOCOOHO TMOMeNIaTh MPaBUIbHOMY
pazouparenbCTBy Jea MO0 MoBjeyb 3a cO00M pa3riallleHue yKkazaH-

19



HBbIX TAH WU HapyHICHUWA IMpaB U 3aKOHHBIX MHTEPECOB I'pakKaIaHWHa.
.HI/IL[a, KOTOPbIM CTaJIM M3BECTHBI CBCACHHA Ha 3aKPbLITOM CyIl€6HOM
3accgaHnun, CyaoM NMpeayrnpexaaroTca 00 OTBETCTBEHHOCTH 32 UX pas-
TJIalmcHue.

3. DynKuuonaivHvle NPUHUUNDL 2PANCOAHCKO20 NPOUECCa

IIpunnun aucno3uTuBHOCTH. B rpaxnaHckoM Tpoilecce MHOTHE
YyUYEHbIE-TTPOLIECCYaTUCTbl Ha3bIBAIOT PUHLIUI TUCTTO3UTUBHOCTH Kpae-
yeonvrvim npunyunom*. JJaHHBIA TPUHLIT TTO3BOJISET JIMLIAM, YUACTBYIO-
LM B IpaXkIaHCKOM CYIOITPOU3BOJICTBE, PACIIOPSIKATHCSI CBOMMM TTpa-
BaMU TI0 CBOEMY YCMOTPEHHUIO B COOTBETCTBUU B IIEJSIMU M 3amadyaMu
rpaxaaHckoro mnpoiecca. Heo0XonMMo yTOUHUTb, YTO MPUHIIUI AMC-
TMO3UTUBHOCTH PACIIPOCTPAHSIETCS] TOJIBKO Ha (PUBMYECKUX U IOPUIH-
YECKUX JIMLI, a HE Ha rOCYJapCTBEHHBIC OPTaHbl, YbM MPaBa BbITEKAIOT
M3 3aKPETUIEHHBIX 3aKOHOM O0SI3aHHOCTE M BKJIIOYAIOTCS B MX KOM-
MeTeHLUIO MO0 roaHoMouust. HarpuMep, 1o MHUIIMATHBE JI1lia, 00-
paTMBIIETOCsS B CYI 3a 3alllUTON HApYIIEHHBIX WM OCTIapUBaeMbIX
MpaB U 3aKOHHBIX UHTEPECOB, BO30OYXKIAETCSI TPaKIaHCKOE CYA0IpPO-
M3BOJICTBO, TAKMM 00pa3oM IaHHOE JIMIIO0 BOCITOJIb30BAJIOCh MPABOM
oOpallleHUs1 B Cy[ 3a CyJeOHO 3alIUTOI HAPYIIEHHOTO WU ocrapu-
BaeMoro 1paBa. Ecii Obl U110, Ybe TTPaBO HAPYIIEHO WM OCTIOPEHO,
He 00paTUIoCh B CYIl, TO, COOTBETCTBEHHO, U TPaKJIaHCKOE CY0IPO-
M3BOJCTBO He ObLIO ObI BO30YXIeHO. /10 BIHECEHUS CyIbeil CyneOHO-
ro pelieHusl CTOPOHbI MOTYT 3aKJIIOYUTh MUPOBOe coriaiienue. Mc-
MOJIb30BaHME TAHHOTO TTPaBa BJIeUeT 3a COOO MPaBOBbIE TTOCIESICTBHSI.
Cynom OyneT npekpaleHo Mpou3BOACTBO Mo aeny. [1pu peanuzauuu
MPUHITUTIA TUCTTO3UTUBHOCTY YUACTHUKU TPakIaHCKOTO TTpoliecca He
TOJIXKHBI 3a0bIBaTh O TOM, YTO UX JACHCTBUSI HE JOJKHBI MPOTUBOPE-
YUTh HOPMaM POCCHICKOTO 3aKOHOMATENbhCTBA M HapyllaTh IpaBa
¥ 3aKOHHbBIE MHTEPEChl MHBIX YYACTHUKOB I'PakIaHCKOTO Tpoliecca.

Ipunnun coctazatenabHocTu. CornacHo cr. 12 T'TIK P® npaBocy-
JIME T10 TPaXKJAHCKUM JieJIaM OCYILECTBIISIETCSI HA OCHOBE COCTSI3aTe b-
HOCTHU U paBHOIpaBus cTopoH. Cy, coxpaHssi He3aBUCUMOCTbh, 00b-
€KTUBHOCTb U OECTPUCTPACTHOCTh, OCYIIECTBJSIET PYKOBOACTBO
MPOLIECCOM, Pa3bSICHSIET JIMIIAaM, YYacTBYIOIIMM B Jejie, X TpaBa
1 00SI3aHHOCTH, MPEIYIPEXIAET O TIOCIENCTBUSAX COBEPIIEHMSI WIN He-

¢ Bukyr M. A., 3aiineB M. M. I'paxkmanckuii mpouecc. Kypc mexiiumii.
Capatos, 1998.
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COBEPILIEHMS TPOLIECCYyaTbHbIX IEHCTBUI, OKa3bIBaET JIMIAM, YIaCTBY-
IOIINM B JieJie, COJICCTBIE B pean3alliy UX IpaB, CO31aeT YCIOBUSI TSI
BCECTOPOHHETO U MOJTHOTO UCC/IENOBAHUS 10KA3aTeIbCTB, YCTAHOBICHMS
(bakTMUeCKMX OOCTOSITEILCTB U TMPaBUJIBHOTO MPUMEHEHHUs 3aKOHO/A-
TEJbCTBA MTPU PACCMOTPEHUH Y Pa3pellieHn TPaKIaHCKUX ne. B rpaxk-
JTAHCKOM TIPOM3BOJCTBE OpeMsl JOKa3bIBaHUSI BO3JIAraeTcsi Ha CTOPOHbI
rpaXkIaHCKOTro Tipoliecca. B cBoto ouepeb, MPUHIIAT COCTSI3ATEIbHO-
CTU TIPENCTaBIsSIeT CO0OI pPaBHYIO BO3MOXKHOCTb JIMILy, KOTOPOMY
MpeabsiBJICHO OOBMHEHNE B HAPYILIEHUN YbUX-TO TPaB, MPEICTaBUTh,
B CBOIO odYepelb, J0Ka3aTeJdbCTBa, MOATBEPXKIAIOIIME IPABOTY €ro
nerictBuii. [IpeacrapisieTcsi HEOOXOAUMBIM 3aMETUTh, YTO MPUHIIMII
COCTSI3aTEeJIBHOCTU CJ1ab0 peau3yeTcsl B TPOU3BOJCTBE 110 JeJIaM, BbI-
TEKAIOIIMM U3 MyOJUYHBIX MPaBOOTHOIIeHUI. CTOpOHAMU B TaHHOM
TPOM3BOJICTBE SIBJISIIOTCS 3asBUTENIb U 3aMHTepecoBaHHoe 0. [Tpu
royiave 3asiBJICHUS 3asIBUTEJIEM O HApYIIEHUU €ro MpaB W 3aKOHHBIX
MHTEPECOB MOCPEACTBOM U3JaHUSI HOPMATUBHbBIX aKTOB CYIl MTPUIJIa-
11aeT 3aMHTEPECOBAHHOE JINIIO, U3ABIIETO NaHHbIII HOPMAaTUBHBIN
akT. B cBoto ouepenb, 3aMHTEPECOBAHHOE JIUIIO TOKA3bIBAET MPaBO-
MEPHOCTb MPUHSITUSI HOPMATUBHOTO aKTa U TO, YTO HOPMATUBHBII aKT
He yIeMJISIeT MpaBa U 3aKOHHBIE MHTEPeChl TpaXkIaHWHA, IopuaIndec-
Koro juua. [pu MoaTBepKAeHUU COOTBETCTBUSI HOPMATHMBHOTO aKTa
HOpMaM POCCHUICKOTO 3aKOHOJATe/IbCTBA CyneOHOe pa3oupaTebcTBO
3aKaHYMBAETCS] M BHIHOCUTCS CyneOHoe pelieHue. [IpuHmun paBHonpa-
BHSI CTOPOH YKa3blBaeT Ha HaJMUME PaBHBIX TMPOIIECCYaTbHBIX TpaB,
a TakKe Ha JIOCTYITHOCTb CyneOHOM 3ammThl. Kaxmaoe JMIIo, Ybe TpaBo
HapyllIeHO, UMEET MPaBO OOPATUTHLCS B CYy 3a 3alIUTON HApYIIEHHbIX
WJIM OCTIapyBAaeMbIX TIPaB B YCTAHOBJIEHHOM IPaKIAHCKUM 3aKOHO/Ia-
TeJIbCTBOM Topsiake. IIpencTaBisercs HEOOXONMMBIM TIOJHATH BO-
MpOC O JOCTYITHOCTU CYA€OHOI 3alllUThI I MAJIOUMYIIUX IpaskaaH
WU TpakIaH, MMEIOIIMX JOXOMIbI YyTh BBIIIEC MPOKUTOYHOTO MUHU-
MyMa. 151 Toro 4To0bl 00pPaTUTLCS B CYA, HEOOXOAUMO U3YYUTh POC-
CUIICKO€ 3aKOHOATENbCTBO, MPABUJILHO COCTABUTh UCKOBOE 3asiBie-
HMe, 3asBJIeHUe WM Xajo0y. MHOTMM rpaxkaaHaM 3TO He TIOJ CUIY,
Y OHU BBIHYK/ICHbBI IPUOEraTh K oMol ropucta. [IpaBoBbIM ITOMOIII-
HUKOM B JJAHHOM CJTy4ae OyIeT sIBIATHCS aIBOKAT, YCIYTH KOTOPOTO He-
JienieBbl. 32 HEMMEHMEM JIEHEXKHbBIX CPEeJCTB IrpaXaaHe He MOTYT 00-
paTUThCS 3a MPABOBOM MOMOILBIO K aIBOKaTaM. BbIxoqom 13 jaHHOM
CUTYallMu SIBJIAETCS CO3[aHMe OECTUIaTHBIX IOPUANYECKUX KIMHUK
MPaBOBOI MOMOILM. DTO MO3BOJUT MAJTOMMYIIMM I'paXKaaHaM, a TaK-
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K€ TpakaaHaM, UMEIOIIMM TOXOMA YYTh BbIIIE MPOXKUTOUHOTO MUHM-
MyMa, IOJIYYUTh KBAIM(PUIMPOBAHHYIO I0OPUINIECKYIO ITTOMOIIb, KOH-
CYJIbTAILIMIO U B CyIeOHOM ITOPSIIKE 3alIUTUTh CBOM HapyIlIeHHbIE WX
ocriapuBaeMble mpaBa M 3akoHHBIe nHTepechl. B I'TIK P® Bwmecre
C TIPUHIIUIIOM COCTSI3aTeIbHOCTH M PaBHOIIPABUSI CTOPOH CYIIIECTBO-
Bajla OOBbEKTMBHAsI MCTMHA, JOKa3blBAHME KOTOPOU IS cyda ObLIO
00s13aTeIbHBIM.

IIpunyMn HemocpeaCcTBEHHOCTH OCHOBAaH Ha HEOOXOAMMOCTH Cynaa
HCCIIeNOoBaTh IIpeACTaBIeHHbIE JOKAa3aTeIbCTBa B 3ajie CyAeOHOro 3a-
cenanus. Cyn 00s13aH BBICIYIIATh CTOPOHBI M IPYTUX JIULI, YYaCTBYIO-
IIUX B AeJie, TaK KaK TOJIbKO IIPY ITOJIHOM Y O0BEKTUBHOM M3yYEeHUN
MUCbMEHHBIX U BELIECTBEHHBIX J0KA3aTeJbCTB BO3MOXKHO BbIHECEHHE
MIPaBWILHOIO ¥ 3aKOHHOTO CYIeOHOIO peIICHNSI.

IIpunyn coyeTaHusi MUCbMEHHOCTH M TJIACHOCTH B TpaXkIaHCKOM
cynorpon3BonacTtBe. CorjacHO TaHHOMY MPWHIIAITY CTOPOHBI MOTYT
YCTHO B Cy1€OHOM 3aceJaHuM U3JIaraTb CBOM MBICJIM T10 TTOBOY 3asIB-
JICHHBIX TPeOOBaHUIL. YCTHAsI pedb MO3BOJISIET OMPEISIUTh ITOCPEeI-
CTBOM MHTOHALMU, ¢pa3 CMBICJ CKAa3aHHOTO, UYTO, B CBOIO OuYepe/ib,
MO3BOJISIET YCTAHOBUTH HAMEPEHMsI CTOPOH. B To Bpems, Korma cTopo-
HbI YCTHO U3J1araloT CBOU TIOBOJIBI IO OOCTOSITEIbCTBAM Jeja, CEKpeTa-
peM cyzmeOHOro 3acemaHMsI BeIeTCsl IIPOTOKOJI CyaeOHOro 3acemaHus,
B KOTOPOM OTpaxkaeTcsl KaXI0€e CI0BO, CKa3aHHOE CTOPOHAMMU.



JIEKIIUA Ne 3. I'paxknanckue nponeccyajibHble
MPaBOOTHOIIEHUS

1. Honamue epaxcoanckux
npoueccyalbHbvlX NPasooOMHouEeHUI

I'pakaanckue mpoueccyajbHble MPABOOTHOMIEHHS — OTHOIICHUS,
BO3HUKAIONIME MEXIY CYObEKTaMU IPaxkIaHCKOTO CYAONPOU3BOICTBA
MO TPaXIaHCKUM JiejlaM, pPeryJaupyeMble TPakIaHCKMM 3aKOHOMa-
TeJabCTBOM P®. MOMEHTOM BO3HHKHOBEHMS TPAXKIAHCKMX MpPOLECCY-
aJIbHBIX MPABOOTHOLIEHMIH SIBJISIETCST OOpallieHUe C MUCKOBBIM 3asIBJICHU -
€M, 3asiBJICHMEM B CYII JIMIIa, Ybe TTPaBO HApyIlIeHO, U (haKT BBIHECCHUSI
Cy/lbeil ompeaeseHrss 0 BO30YXIEHUM I'paXkTaHCKOTO MPOM3BOICTBA
o neny. CyniecTByeT CriopHOe MHEHUE O MOMEHTE BO3HUKHOBE-
HUS TpaxkIaHCKUX TMPOIeCCyaTbHbIX MPABOOTHOIIEHN. MOMEHTOM
BO3HUKHOBEHMSI TPAKTAHCKUX TIPOIIECCYaTbHBIX TMPABOOTHOIIECHUI
SIBJISIETCS OOpallieHre C MICKOBBIM 3asiBJICHUEM JIMIIA, Ybe TTPaBO HApY-
IIEHO, TIPM 3TOM HE MMeEEeT 3HA4YeHUs, BHIHECEHO JIM OIlpe/esieHue
0 BO30YKIEHUM TPAKIaHCKOTO CYIOMPOU3BOJCTBA W 00 OTKa3e B €r0
npuHsATAU. CTOPOHHUKHU TIEPBOI TEOPUM YTBEPXKIAIOT, YTO TPaXKIaH-
CKHe TpolieccyaibHble MPaBOOTHOIIEHUSI BOBHUKAIOT TOJBLKO TOCTe
(hakTa BeIHECEHUSI CY/IbE OTIpeieIeHUsI O BO30YKICHUM IpaXk1aHCKO-
ro TIPOU3BOJCTBA TIO ey, T. €. TI0CJAe COBEPIIeHUS Cyabeil onpemne-
JIEHHBIX TIPOLIECCYaTbHBIX NEWCTBUIA, YTO JOJDKHO TTOBJIEYb BO30OYXIe-
HUe TPpaxIaHCKOro CYIOTMPOM3BOACTBA M MMETb IMpOlleccyalbHOe
nponoykeHue. [IprHOCS UCKOBOE 3asiBJICHUE B CYI, JIMIIO, Ybe MPABO
HapylleHo, OXXUIaeT OTBeTa B TeueHue 5 nHeit cormacHo cT. 133 T'TIK
P®. Cynbs B TedeHMe 5 THel TpUHUMAET pellieHrue O IPUHATUM, OT-
Kase B MPUHSATUM, BO3BPALIEHUU WJIM OCTABJIEHUU MCKOBOTO 3asiBiie-
HMs Ge3 IBVKeHMs. B 11000M M3 Ha3BaHHBIX CIydaeB CyIbeil BBIHO-
cutcsl onpeaeseHue. CTOpPOHHUKM BTOPO TEOPUM BO3HUKHOBEHUS
rpaXkIaHCKUX MPOIIeCCYaTbHBIX MPABOOTHOIIECHUI CYUTAIOT, YTO OHU
MOTYT BOBHUKHYTb TOJIbKO B OMHOM CJIy4ae — MPU MPUHSATUM UCKOBO-
TO 3asIBJICHUST M BO30YKIEHUH TPaKIaHCKOTO TIPOU3BOJCTBY TI0 JEITy.
A Kak xe OBITh B JIpyTUX CJIy4yasix: BO3BpallleHHe, 0TKa3, OCTaBJIICHUE
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MCKOBOTO 3asiBIeHUsI 06e3 nBrxkeHus? Heyxenu B JaHHBIM MOMEHT He
BO3HUKAIOT TpaXIaHCKWE TpolleccyalbHble IPaBOOTHOIICHUS?
[MpexacraBisieTcsi, YTO TpaXKIaHCKKE TTPOIIECCYalbHbIE TTPABOOTHOIIIE-
HUST BO3HUKAIOT MPU OOpAIlleHUH B CYI JIMIIA, Ybe TIPABO HAPYIIEHO.
C MoMeHTa oOpallleHUsI JIUlla, Ybe MPaBO HAPYIIEHO, UCYUCISIOTCS
MpoleccyaabHble CpoKU. [1o McTeueHNM CPOKOB, 3aKPETICHHBIX MTPO-
LieCCYaJIbHBIM 3aKOHOJATEIbCTBOM, CYI JOJDKEH BBIHECTM OIHO U3
TPUHATHIX UM pellieHuit. M He BaxkHO, UTO 3TO OyIeT 3a peleHue: pu-
HSITUE, OTKAa3 B MPUHSITUN, BO3BpAIllCHUE WM OCTaBJIcHUE O3 JBUKE-
HMSI KICKOBOTO 3asIBJICHMSI, HO TpaXKTaHCKKE TTPolieccyabHbIe TIPaBOOT-
HOILIEHUS YK€ UMeJT1 MecTo ObITh. Eciin rpaskiaHckyie rnpoiieccyaibHbIe
MPaBOOTHOIIIEHWSI BO3HUKAIOT TOJIBKO C BBIHECEHUEM OIpeAeIeHMs
O TIPUHSATUM UCKOBOTO 3asIBJIECHHUSI U BO30YXXICHUEM IPakAaHCKOTO TPo-
M3BOJICTBA TIO JIeJTy, TOT/Ia BCTAeT BOMIPOC O TOM, BOHMKAIOT JIM TpaX-
JIAHCKME TIpolieccyaibHble MPAaBOOTHOIIEHUS TIPU Toaue Xaao0bl Ha
BBIHECEHHOE OIpeiesieHre CyIbU O HETPUHSTUM UCKOBOTO 3asiBIEHUS?
KoHeuHo, BO3HUKAIOT. BOBHUKHYT JIM rpaXkaaHCKUe TMpolieccyaibHbIe
TPaBOOTHOIIIEHNSI TIPY TI0/Iaue YacTHOM KayoObl Ha HE BHIHECEHHOE BO-
BpeMst onpenesneHue cyna? KoneuHo, BO3HUKHYT. [Touemy ke B TaHHBIX
CITyJasx TpaxkIaHCKue MPoliecCyalbHbIe TPABOOTHOIIEHUST BO3HUKAIOT,
a TIpY MPUHECEHUU UCKOBOTO 3asiBJIEHKE JIUIIOM, Ybe MPaBO HApYIIEHO,
MpPaBOOTHOIIEHUSI He BO3HUKAIOT? [1py BOBHMKHOBEHUH TpakKIaHCKUX
MpoleCcCyaTbHBIX MPABOOTHOIICHU JIUII0, UYbe TIPaBO HAPYIIEHO, TIPU-
0o0peTaeT COBOKYITHOCTh MPOliecCyalbHbIX MpaB 1 o0sizaHHOCTel. Eciu
Mpearnosarath, YTo rpaXIaHCKUE MpoleccyalbHbIe MPaBOOTHOILIEHUS
BO3HMKAIOT MTPU BBIHECEHWH OTPEeIeHUs CYI0OM O IPUHSITUU MCKOBO-
rO 3asiBJICHUSI U BO30YKIEHUM TPAKIAHCKOTO MPOU3BOJICTBA MO JCy,
TOrJa Kak paccMaTpuBaTh MPaBo JUIA, MOJABILET0 UCKOBOE 3asiBIEHUE,
BEpPHYTh MOJAaHHOE UCKOBOE 3asIBJIEHNE, €T0 00s1I3aHHOCTD OIJIATUTh TO-
CYIApCTBEHHYIO MONLIMHY (TaK KakK 6e3 YIulaTbl TOCTIONITMHBI KCKOBOE
3asiBJieHre OyleT ocTaBjieHo cynoM 0e3 nBrkeHusi)? Mcxons us Bcero
BBIIIECKA3aHHOTO CJIEIYeT, YTO TpaxIaHCKKE MpoliecCyalbHble MPaBo-
OTHOIIIEHWS] BO3HUKAIOT B MOMEHT TIPUHSITHUSI MCKOBOTO 3asiBICHUS
B Cyqe.

2. Ilpeonocwriku 603HUKHOBEHUS
2PadMfCOAHCKUX NPOUECCYANbHBIX NPABOOMHOUEHUT

J1J1s1 BOBHMKHOBEHMUSI Tpa’kIaHCKUX MPOLECCYyaJIbHBIX ITPABOOTHO-
IIeHUI HEOOXOTUMO TPHA NPEANOCHIIKHA:
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1) HOpMa rpaxkJIaHCKOTO MPOLIeCCYaIbHOTO MpaBa;

2) Haluuue IpUaNYecKoro dhakTa;

3) npaBOCYOBEKTHOCTh YYACTHUKOB IIPABOOTHOIIIEHUIA.

Hopma npaBa — ucxopgsiiiiee OT rocyaapcTBa U UM OXpaHsieMoe 00-
1eo0s13aTesibHoe, (hopMaTbHO-OIPEIEIEHHOE MPeTMCaHNe, BbIPAXKEH-
HOE B BUJIE MTpaBWJIa MOBEAECHUS WY OTIPABHOTO YCTAHOBJIEHUS U SIBJISI-
IollIeecsl TOCYAaPCTBEHHBIM PETYJISITOPOM OOIIECTBEHHBIX OTHOIIEHUI.
[MpumeHuTeNBHO K rpaXXIaHCKOMY TIPOLIECCYATbHOMY MpaBy (B YaCTHO-
CTH, K TPaX/IaHCKMM TPOIIECCyaTbHBIM MIPABOOTHOIIEHMSIM) HOpMa Tpa-
Ba MperojaraeT YCTAHOBJICHHYIO 3aKOHOM TOJABEIOMCTBEHHOCTh TOTO
WJIM MHOTO JieJia Cydy oOLIel IOpUCAMKIMUA WIK MUPOBOMY cyabe. On-
HaKO Ha OCHOBAaHWU CYI1IECTBOBAHUSI HOPMbI TIPaBa rpaxKIaHCKKe MTPo-
1eccyajibHble MPAaBOOTHOIIIEHUsI BOBHUKHYTh HE MOTYT, HEOOXOIUMO
COBepILIEHNE CYObEKTOM TPakIaHCKUX MPOIECCYalbHBIX MTPaBOOTHOILIE-
HMI KOHKpeTHoro aeiictBus (OesmelictBus). [leiicTBue (Oe3neiicTBue)
TaKKe MOXKeT ObITh MPEANOChIIKON BOSHUKHOBEHMS TPAXJIAHCKUX TPO-
LIeCCyaIbHBIX PABOOTHOILIEHUH TOJIBKO MPHU YCJIOBUU, €CJTM OHO HOCUT
MPaBOBOI XapaKTep, T. €. IPAaBOOTHOILIEHUE CTAJIO IOPUINYECKUM (haK-
toM. KOpunuyeckuii hakt, HOPOKIAIOIIMI IPaKIaHCKUE MPOLIECCYaTb-
HbI€ MPABOOTHOILIEHUSI, TOJIKEH ObITh BbIpaXKeH B BUJE NEHCTBUS cyla
(Harpumep, BO30OYXIEHUE TPaXTAHCKOTO TMPOM3BOICTBA MO JENY).
[eiicTBMe cyla Kak BbIpaK€HUE IOpUIMYECKOro (hakTa HOCUT MUCh-
MEHHBII XxapakTep. Tak, cMepThb JIMLIA, YYaCTBYIOLIETO B IPAKIaHCKOM
CyJIOTIPOM3BOJICTBE, HE BJIEYET MPOLECCYaTbHO-TIPABOBbIX IOCHEI-
CTBUIA, a 1151 UX HACTYIUIEHUSI HEOOXOAMMO BbIHECEHUE CY/IOM OTIpese-
JIEHUS O TIPUOCTAHOBJICHUY WIK TTPEKpalleHUH MTPOU3BOJICTBA 10 JIETy.
B oTimume oT MaTepHrabHbIX MTPABOBBIX OTHOLLIEHUI B MPOLIECCYallb-
HBIX TIPABOOTHOUIEHUSIX OCHOBAaHMEM BO3HUKHOBEHMS, U3MEHEHUS
WY TIpeKpalieHusi OTHOIIEHUN He SIBJISIETCS TOTOBOP MEXIY CYI0M
U CTOPOHAMU CyIOTPOU3BOICTBA.

1 BOBHUKHOBEHUSI TPAXKIAHCKUX TTPOLIECCYaTbHBIX MPABOOTHO-
LLIEHUIA, KPOME HOPMbI MpaBa U IOPUAMYECKOro MpaBa, HeoOXoauma
U TPeThsl TIPEAIIOChIIKA — TrpaXkIaHcKasl IIPaBOCIIOCOOHOCTh. I'paxk-
JAHCKAs mpoleccyajibHas NPaBoCcmocoOHOCTbh — MPEIOCTaBICHUE CYOb-
€KTY OTHONICHWI COBOKYITHOCTM TIpaB, KOTOPbIMMU OH MOXET BOC-
MOJIb30BaThCS B TIPOIIECCE TTPABOOTHOIICHUI, U KPYT 00SI3aHHOCTEIH,
KOTOpbIe CYOBEKT HOJDKEH HCHONHATh. ['paxkmaHckass IpaBOCIIOCO0-
HOCTb OIpeesisieTCsl 3aKOHOIATeIbCTBOM JIJISI KaXK/I0TO CyOBheKTa OTHO-
meHuii. ['paxkmaHcKkoil TpaBOCIIOCOOHOCTHIO 00aaoT (husuueckue
JIMIA, PUIAYECKUE J1la, OOIEeCTBEHHbIC OpraHu3aluu, TPYJIOBbIC
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KOJIIEKTUBBI. [1paBOCIIOCOOHOCTh TOCYAapCTBEHHBIX OpPraHOB, Opra-
HOB MECTHOTO CaMOYIIpaBJIeHUsI, IPOKYPOPOB OIpPenesisseTcsl Crelu-
AJIBHBIM (helepabHbIM 3aKOHOIATETLCTBOM.

3. Ipaxcoancko-npoueccyaivnas deecnocoonocmo

711 TOro 4TOOBI BOCIIOJB30BATLCS T'PaKIAHCKOM IIPOliecCyallb-
HOI MPaBOCMOCOOHOCTHIO, T. €. OCYLIECTBIISITh ITPOLIECCyaTbHbIE Tpa-
Ba U HECTHU IIpoleccyalbHble 00SI3aHHOCTH, HEOOXOIMMO 00JIaIaTh
npoieccyanbHoil aeecriocooHocthio. CormacHo ct. 37 TTIK PO
rpaxkaancKas npoueccyajbHas 1eecnoco0HOCTh — CITOCOOHOCTb CBOU-
MU JIeHCTBUSMU OCYIIECTBIISITh MPOLIECCyalbHbIe TTpaBa, BBIMOJHSTh
mpoleccyalbHble 00SI3aHHOCTU U IOpydYaTh BeOcHME Aeja B CyIe
npeactaBuTe 0. ['paxmaHckasl mpolieccyaibHas JIeeCnocoOHOCTh
MNPUHAUIEXUT B IIOJTHOM 00BbeMe TpaxkaaHaM, JOCTUTIINM BO3pacTa
18 nier, u opranuzaiusiM. HecoBepllieHHONIETHUI MOXET JJUYHO OCY-
IIECTBJISATH CBOU IIPOLIeCCyaIbHbIE IIPpaBa W BHIITOIHATH IIPOLIECCyalb-
HbIe 00S1I3aHHOCTH B CyJIe CO BpEMEHU BCTYILJICHUSI B OpaK WM O0bsIB-
JICHUSI €ro IIOJIHOCTHIO OeecrocoOHBIM (dMaHcumnaims). CoriaacHo
ct. 21 'K P® npuobpereHHast B pe3yibTaTe 3aKI0YeHUsT Opaka nee-
CIIOCOOHOCTh COXPaHSIETCS B IIOJTHOM O0OBbeMe M B ClIydyae pacTopKe-
HHUs1 Opaka mo poctmkeHus 18 ner. Ilpu mpusHanum Opaka
HEeIeHCTBUTEIBHBIM Cyll MOXKET MPHUHATH pellleHne o0 yTpaTe Heco-
BEPILIEHHOJIETHUM CYIIPYTOM TIOJIHOM JeecriOCOOHOCTH C MOMEHTa,
OIpeNeeHHOIO CyaoM. B ciaydasx, mpeaycMOTpeHHBIX (eaepaibHbI-
MU 3aKOHaMH, 110 JieJlaM, BO3HUKAIOIIUM U3 TPaXIaHCKUX, CEMeii-
HBIX, TPYAOBBIX, NMyOJWYHBIX M MHBIX IPABOOTHOIIEHUI, HECOBEP-
LIEHHOJIETHUI B Bo3pacte oT 14 no 18 yiet BripaBe JIMYHO 3allUIIATh
B Cyle CBOM IIpaBa, CBOOOIBI M 3aKOHHbIE MHTepechl. OQHAKO CyI
BIIpaBe MPUBJIEYb K YUaCTUIO B TAKUX JIeJaX 3aKOHHBIX MPEICTaBUTE-
Jeit HecoBeplieHHoJeTHUX. [IpaBa, cBOOOIBI U 3aKOHHBIE UHTEPECHI
HECOBEPIIEHHOJIETHUX, HE JOCTUTIIMX Bo3pacta 14 jier, a Takxe
rpaxaaH, IMPU3HAHHBIX HEJIeeCIIOCOOHBIMU, 3allMINAIOT B IPOIIECCe
X 3aKOHHBIE TIPEICTABUTEIN — POAUTENIN, YCHIHOBUTEU, OTEKYHBI,
MOIEeYUTENIN UM UHBbIC JIMIa, KOTOPBIM 3TO MpaBoO IPeIoCTaBICHO
dbenepasibHbIM 3aKOHOM. MOMEHT BO3HMKHOBEHMSI TpaxkAaHCKOM
npoleccyaJbHOI MPaBOCIOCOOHOCTHU U AEE€CIOCOOHOCTH Y (pr3nyec-
KMUX ¥ IOpUIAYECKUX JIUI HEe coBranacT. M OMEHTOM BO3HMKHOBEHHS
rpaxkKJIaHCKo¥ MPOoIeCcCya bHOM MPAaBOCNIOCOOHOCTH Y (PU3MYECKOTO JIN-
1a gBisieTcs (DakT POXKIACHUS, Y OPUANIECKOTO JINIAa — BO3ZHUKHOBE-
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HUS IOPUIMYECKOTO . MOMeHTOM BO3HMKHOBEHHS IPaxKIaHCKOM
MPoLEeCCYaTbHOI 1eecnoCOOHOCTH Y (DM3UIECKOTO JTUIIA SIBISIETCS 10—
CTUXEHUE BOCEMHAALIATUJIETHETO BO3pacTa, y IOPUAUYECKOTO Ji-
11a — BO3HUKHOBEHUE IOPUINIECKOTO JIUIIA.

4. Cybsexmul epaxcoancKux npoueccyaibHbIx
npasoomuouieHuil

Cy0beKTamMu rpakJIaHCKHX MPOLECCyAJbHBIX NMPABOOTHOIEHUI STB-
JISI0TCS (pU3UYECKUE U IOPUANYECKUE JIMLA, HaaeJICHHbIE 3aKOHOM
OIpeaeCHHBIMU TIPOLIECCYyaIbHBIMU TpaBaMU W 00SI3aHHOCTSIMU
B COOTBETCTBUU C UX MOJIOXEHUEM B 1ejie. B 3aBUCMMOCTH OT aKTUB-
HOCTH YYacCTHsI JIULL BBIACJISIIOT TPH TPYNNbI:

1) 7nuLa, ocylIeCTRISIONIKE TTpaBoCyaure (K HUM OTHOCSITCS CY/Ibl

MepBOM MHCTAHIIMU, CY/Ibl BTOPO MHCTAHIIMM, CYAbl HaI30PHOMK

MHCTAHLIMU, CEKPeTapy CyaeOHOro 3aceqaHmusl);

2) Jula, yyacTBYIOIIME B OCYILIECTBJIEHUM TpaBocynust (UCTell,

OTBETYMK, 3asIBUTEJIb, 3aMHTEPECOBAHHOE JIMLIO, TPETbU JIMLIA,

3agBJISIONINE CAMOCTOSTEIbHbIE TPEOOBAaHMS, TPETLU JIMIIA, HE 3a-

SIBJISIIOIIME CAMOCTOSITEJIbHBIX TpPeOOBaHUIA, MPOKYPOpP, OPraHbI

TrOCyJIlapCTBEHHO BJIACTH, OpraHbl MECTHOTO CaMOYIIpaBJICHMSI);

3) nuua, ComeiCTBYIOLIME OTIPABICHUIO MpaBoCcyaus (CBUAETE-

JIA, 9KCTIEPTHI, MEPEBOAUYMKHU, CIICLIUATUCTBI U T. I1.).

5. Cyo0 Kax 0cHOGHOIU yHACMHUK 2PANCOAHCKUX
npoueccyaibHbIX NPAGoOMHOUEeHUI

O06s13aTeIbHBIM YYaCTHUKOM TpakIaHCKUX MPOLECCyaTbHbIX Tpa-
BOOTHOIIIeHUI siBisieTcst cyn. Cy sIBiIsieTcsl CyObeKTOM TOCY/1apCTBEH-
HO# BJIaCTU, TIPU3BAHHBIM OCYIIECTBIATh MpaBocyaue. CoriaacHo
cT. 14 TTIK P® cym MoXeT BBICTYIaTh B KAYECTBE €JMHOJIMYHOTO OpPraHa
(eci rpaXkIaHCKOe TIPOM3BOJICTBO 10 JIENTy BelleTCs B Cy/ie TIepBOii MH-
CTaHIIMM) U KOJUIETHAJLHOTO Oprana (Tpy pacCMOTPEHMH JieJia B Kacca-
LIMOHHOM TMOpsIIKe, B MOpsiiKe cyaeOoHoro Haazopa). [1pu Kosrernanb-
HOM OpraHe B COCTaB Cy/la BXOAST Tpoe MpodeccuoHaTbHBIX CYIei,
OJIMH M3 KOTOPBIX SIBJISIETCS CYIbeil — TpeaceaaTe/IbCTBYOIIUMM. B cy-
Jle HaJ30pHOI MHCTAHILIMU B COCTAaB BXOISAT CyIbsI — TIPeACeaaTeIbCT-
BYIOLIMIA M HE MeHee IBYX NMpodeccroHalIbHBIX cyaeil. Bonpockl, BO3-
HUKAaIOIIKE TPU PACCMOTPEHUM JieJia CYJAOM B KOJUIETUAJIbLHOM
cocTaBe, Pa3pelaloTcsl CyIbsIMU OOTBITMHCTBOM TOJIOCOB. HUKTO 13
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CyJieii He BIpaBe BO3/IEPXKAThCs OT rojlocoBanusl. [1pencenarenbcTByro-
it ronocyet nocieaHuM. Cyiibsl, He COTJIACHBI ¢ MHEHUEM 0O0Jb-
LIMHCTBA, MOXET U3JIOXUTh B MUCbMEHHOU (hopMe cBoe ocoboe MHe-
HUE, KOTOpoe MPUOOIIAETCS K ey, HO TIPU OObSIBJICHUM TTPUHSITOTO
Mo Jesty petieHust cyna He ornaiiaercs. OCHOBHO# 3amaveii cyaa siB-
JISIETCS OCYILIECTBAEHUE TTPABOCYIMSI 110 TPAKIAHCKUM JieJlaM B CPOKH,
YCTaHOBJIEHHBIE 3aKOHOM B LIJISIX TPABUIBHOTO pa3pelleHus aea st
3alIMThl HAPYILLIEHHBIX MPaB U CBOOO/ JIM1Ia, 00paTUBIIETOCS 32 3allU-
TOU B CyjI.

Bce yuacTHUKM TpakIaHCKOTO MPOM3BOJICTBA T10 JeJTy OCYILIECTBIISI-
0T CBOM AeCTBUS 1O KOHTpoJieM cyna. Cya HanpasisieT mpoleccyaib-
HYIO IESITETbHOCTh Y4aCTHUKOB MTPOLIECCA U COAEHCTBYET UM B OCYIIIECT-
BJIEHUU MX MPOLIECCYATbHBIX TIPAB M MPOLIECCYAIbHbIX 00S3aHHOCTEN.
Bce tpeboBaHus1, MpenbsBsieMble CYIOM BO BpeMsl TPakIaHCKOTO TPO-
1ecca, 00s13aTesIbHbI 1S BCEX YYaCTHUKOB Ipoliecca.



JIEKIIUSA Ne 4. JIuna, ysacTByionme B Jejie

1. llonamue auu, ynacmeyrouux 6 deae

B coctaB nul1, yyacTByOIIMX B ejie, BXOJAT 1A, 00paTUBILIMECS
B CyJI 3a 3allIMTON CBOMX ITPaB 1 3aKOHHBIX MHTEPECOB. B cOOTBEeTCTBMM
co cT. 34 I'TIK P® nunamu, yuacTBYIOIIMMH B JieJie, TTPU3HAIOTCS CTOPO-
HBI (MCTEIl M OTBETYMK), TPETHU JIMIIA, 3asIBJSIONINE CAMOCTOSITEIbHbIE
TpeOOBaHUS, TPETHU JIUIIA, He 3asBIISIONINE CAMOCTOSITETHBHOTO TPeho-
BaHUsI, 3asIBUTENIM, 3aMHTEPECOBAHHbIE JIM1Ia, TIPOKYPOD, JiKlia, 00pa-
TUBIIMECS B CYJI 32 3alIIUTOM MpaB, CBOOO U 3aKOHHBIX UHTEPECOB IPY-
T'MX JIMILL WJTW BCTYITAIOIIKE B MTPOIIeCC IS Jauy 3aKIIoueHUsl (OpraHbl
roCyIapCTBEHHOM BJIACTH, OpTaHbl MECTHOTO CaMOYIIpaBJIEHUSsI, Opra-
HM3alMU, TpaxaaHe). B ciaydasx, mpeaycMOTpeHHbIX 3aKOHOM, Oopra-
HBI TOCYIApCTBEHHOI BJIACTH, OpPraHbl MECTHOTO CaMOYMpaBJIeHUsI,
OpraHu3alMy WIKM TpaxaHe BIIpaBe 0OpaTUThCS B CYH C 3asiBJIEHUEM
B 3allIUTYy TpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB APYTUX JIUI] MO UX
poch0e MO0 B 3alIUTY IIpaB, CBOOOI M 3aKOHHBIX MHTEPECOB HEOII-
peneIeHHOTO Kpyra JIUII.

3asiBjieHHe B 3allIUTY 3aKOHHBIX MHTEPECOB HEIEECITIOCOOHOTO WIIK
HECOBEPIICHHOJIETHETO rpaXKIaHWHA B 9TUX CIydasix MOXET ObITh MO-
JIAHO HE3aBMCHMO OT MTPOCHOBI 3aMHTEPECOBAHHOIO JIMIIA UM €TO 3a-
KOHHOTO TipeacTaButesis. JIniia, mogasiime 3asiBJIieHUE B 3alIUTY 3aKOH-
HBIX MHTEPECOB APYTMX JIMII, TOJb3YIOTCS BCEMM TPOIeCcCyalbHBIMU
TIpaBaMU M HECYT BCe TIpoliecCcyalbHbIe 00513aHHOCTH MCTIIA, 332 MCKITIO-
YeHMEeM TpaBa Ha 3aKJII0YeHUEe MUPOBOTO COMIALIEHUSI U 0013aHHOCTH
o yruiaTe CylneOHbIX pacxoqoB. B ciiyyae oTkaza opraHoB, OpraHu3a-
LM WK TpakIaH TOIIEPKUBATh TpeOoBaHME, 3asBIEHHOE UMM B MH-
Tepecax Ipyroro JiMia, pacCMOTPEHUeE Jef1a MO CYLECTBY MPOIOIKAETCSI.
ITpu oTKa3ze MCTIIA OT MCKa Cy[ MpeKpaliaeT MPOM3BOACTBO IO Aey, ec-
JIM 3TO HE TIPOTMBOPEUMT 3aKOHY MJIM He HapylllaeT MmpaBa v 3aKOHHBIE
nHTepechl apyrux il (ct. 46 I'TIK P®). I'ocynapcTBeHHBIE OpraHbl,
OpraHbl MECTHOTO CaMOYIpaBJICHUS O MPUHSTUSI PELICHUST CYI0M
MepBOIl MHCTAHIIMU BCTYIAIOT B €O MO CBOEH MHULIMATHUBE WIN IO
WHULIMATUBE JIUII, yYaCTBYIOIIUX B JIeJie, IS JaYU 3aKJTIOUEHUS TI0 Jie-
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JIy B LIEJISIX OCYIIECTBJICHUST BO3JIOXKEHHBIX HA HUX 00S1I3aHHOCTEI 1 3a-
LLIUTHI TIPaB, CBOOO/ M 3aKOHHBIX UHTEPECOB JAPYTUX JIUL] WJIU UHTEPE-
coB PO, cyobekToB PD, myHuuunanbHeix o0pazoBanuii. Cya Takke
MO CBOEH MHUIMATUBE MOXET MPUBJEUYb K YyYaCTUIO B Jejie rocyaap-
CTBEHHBI OpraH WX OpraH MECTHOTO caMOYMpaBIeHUSs JJIsI JOCTH -
JKeHUS 3alUThl TIpaB, CBOOOA M 3aKOHHBIX MHTEPECOB APYTUX JIUIL
wim nHTepecoB PD, cydobekToB PO, MyHULIMTIATIBHBIX 00pa30BaHMit
(ct. 46 T'TIK PD).

HcTiom B rpaxk1aHCKOM TIPOIIECCYaTbHOM MpaBe UMEHYETCS JIUIIO,
oOpaTuBIlieecs B Cy 3a 3alllUTOM CBOMX HApYLIEHHBIX WU OCIapu-
BaeMbIX MMpaB, CBOOOA U 3aKOHHBIX UHTepecoB. JINil0, KOTOpoe Mpu-
BJIEKAETCS B Cy[ JJI OTBETa HAa MPUHECEHHOE UCTIIOM MCKOBOE 3asiB-
JIEHUE, Ha3bIBaeTCS OTBETYUKOM. UTO KacaeTcst 0co00To Mpou3BOICTBA
U MPOU3BOAICTBA MO AeJIaM, BBITEKAIOLIUM U3 IMyOJUYHbBIX TPABOOTHO-
IIEHUI, TO CTOPOHOI, Ube TIpaBa HapyIIEHO WIM OCIIOPEHO, Ha3bl-
BaeTcs 3asiBUTEJIb, CTOPOHOM, KOTOpas MPUBJIEKAETCs JUIsl OTBETa, Ha-
3bIBAETCS] 3AMHTEPECOBAHHBIM JIMLIOM.

2. Ilpaea u ob6s3annocmu auy, yHacmeyrouux ¢ deie

Cratbst 35 I'TIK P® ompenensier Kpyr mpaB U 00s13aHHOCTE JINII,
yYaCTBYIOIIMX B jeje. JIuna, yyacTByiommue B iejie, MMEI0T MPaBo:

1) 3HaKOMUTBCS C MaTepraiaMH Jieia;

2) nenaTh BBIIMUCKU U3 HUX;

3) cHUMAaTb KOIINMN;

4) 3asBJISTb OTBOJbI,

5) TpencTaBiIsATh TOKa3aTeIbCTBA M Y4aCTBOBATh B UX MCCIIEHO-

BaHUM;

6) 3amaBaTh BOTIPOCHI APYTUM JUIIAM, YIaCTBYIOIIUM B Jiejie, CBU-

JIETEJISIM, BKCIepTaM U CIielMaIucTam;

7) 3agBIATH XOHaTalicTBa, B TOM Uucie 00 MCTpeOOBaHUM JOKa3a-

TEJILCTB;

8) maBaTbh OOBSICHEHUS CyIy B MUCbMEHHOU M yCTHOM (hopme;

9) NpPUBOAUTH CBOM JTOBOJIBI 10 BCEM BO3HUKAIOIIUM B XOJIE CY-

NeOHOTO pa3doMpaTesIbCTBA BOIIPOCAM;

10) Bo3paxkaTb OTHOCUTEILHO XOAAaTalCTB U JOBOJIOB IPYTUX JIMII,

YUYaCTBYIOIIUX B JeJiE;

11) oG:xanoBaTh CyneOHbIe TIOCTAHOBIEHUSI 1 UCITOJIb30BaTh Mpe/-

OCTaBJIECHHbIE 3aKOHOAATEICTBOM O IPAKAAHCKOM CYIONPOU3BOI-

CTBE JIpyrue npoleccyaibHble TpaBa.
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JIuua, yyacTBytouiue B aeJie, TOJKHbI JOOPOCOBECTHO MOJb30BATh-
Cs1 BCEMU TIPUHAJJISKAITUMU UM TIpolieccyalbHBIMU TIpaBaMu. Jluma,
yYacTBYIOIE B JieJie, HeCYT mpoueccyaibHble 00SI3aHHOCTH, YCTaHOB-
nenHbie [TIK P® u unbimu denepaibHbiMu 3akoHaMmu. [Ipu Hewc-
MOJIHEHU U MTPOLIeCCyaTbHBIX 00513aHHOCTE I HACTYMAIOT MOCIENCTBYS,
KOTOPBIE TIPEAYCMOTPEHBI 3aKOHOIATEILCTBOM O I'PaXKIaHCKOM CYI0-
npou3BoAcTBe. Harpumep, pu MOBTOPHOI HEsIBKE HAIEXKAIIUM 00-
pa3oM M3BEIIEHHOTO CBUAETENs 0e3 YBaXWUTEIbHOW MPUYMHBI, CYI
HMMeeT MPaBO HAJIOXUTh 1ITpad Ha CBUACTEIS.

3. 3akarouenue mupoeozo cozaauieHus

CTOpPOHBI B IPaXIaHCKOM Mpoliecce 00J1aaloT LEJIbIM PSIIOM MPo-
LIeCCyaIbHBIX IIPaB, KOTOphle yKa3aHel B cT. 35 T'TIK P®. Ho He Bcemu
MpaBaMM MOTYT pacIopsiKaThCsl, HaNpuMep, ux IpeacraBurean. O-
HaKO MMEIOTCS Te MpaBa, KOTOPbIe 3aHUMAIOT 0C000€ MECTO M HOCST
pacropsiAUTEIbHbBIN XapakTep, U OT peaju3aldy MpaB 3aBUCUT Jajlb-
HEeWIINIi X0 CYIOTIPOM3BOJICTBA B LIEJIOM M ero JacTu. K Takum mpa-
BaM MOXKHO OTHECTH:

1) npaso ucmua usmensamo uck;

2) npaeo ucmuya omKazamvcs om uckKa;

3) npaso omeemuuka npusnams uck (MPEACTABUTENb OTBETUNKA HE

MMeeT TpaBa MpU3HaBaTh UCK Oe3 corjiacusi OTBETYMKA, €CJIU 3TO

MPsIMO He OyIeT yKa3aHO B TOBEPEHHOCTH);

4) npaeo Ha 3aKAlOUeHUe MUPOBO2O COAAULCHUS.

MupoBoe corjameHne MpeacTaBasieT cO00i MesITeJbHOCTh CTO-
POH, HampaBJeHHYIO Ha JOOPOBOJILHOE yperyJIupoBaHUe BO3HUK-
IIero CIOPHOTO TMpaBOOTHOIIeHUsA. Kak mpaBuio, MUPOBOE CO-
rJ1alleHue COMEPXKUT OMNpelaesieHHble ABYCTOPOHHUE YCTYIKHU MO
paspelieHuIo criopHoro KoHgaukra. Ho He Bcerna aTo sBaseTCs Ta-
KoBbIM. OlTHA U3 CTOPOH (a B OOJBIIMHCTBE CJIy4aeB OTBETYMK) UIET
Ha YCTYIIKM U COTJIalllaeTcsl ¢ TPeOOBaHUSIMU CTOPOHBI (MCTLIA) JIUIIb
IIJISI TOTO, YTOOBI CITOP HE ObLI paspelieH B CyaeO0HOM TopsiIKe, WIn
N0 BbIHECEHMS CYAeOHOro pelieHus. B ropumnyeckoil jurepaTtype
BBIJIEJISIIOT IBA BHJIA MHPOBOrO COIJIALIEHUs: BHeCyneOHoe U cyned-
Hoe. BHecyneOHOe MUPOBOE corallleHWe OTIMYaeTCs OT CyaeOHOro
MUPOBOTO COTJIAIIEHUST MOMEHTOM M MECTOM €ro 3aKioueHusl. Mu-
pPOBOE coTJIallieHHe, 3aKJII0YeHHOE BHE CyeOHOTro 3aceaHus U Xe
0 Havajia CyleOHOro pa3dupaTenbCcTBa, HA3bIBAETCS BHECYIEOHBIM
MHPOBBIM corjamenueM. B cBolo ouepe/b, cyneGHOe MUPOBOE COTJIA-
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HmieHne 3aKJIIYaeTcs B mpoliecce CyaedbHoro pa3orupaTesnbCcTBa, nociae
Yero CYIOM BBIHOCHMTCS OTIpefesieHne 00 yTBEepXKIEeHUU MUPOBOTO
corjialieHusl U mpekpanieHUuu Mpou3BoJCTBa 1o Aeay. Cyn Bnpase
0TKa3aTh B YTBEPKICHUU MUPOBOTO COTJIAIICHUSI, €CJIM OHO TIPOTHU-
BO3aKOHHO WJIM Hapyliuaet npapa apyrux juil (ct. 39 I'TIK P®D). Mu-
POBOE COTJIAllIeHNEe MOXET OBbITh BBIPAXKEHO MMCbMEHHO KaK B OTIE/b-
HOM JOKYMEHTE, KOTOPbIii MpuUlaraeTcsl K MaTepuaiaM rpaxxaaHCKoOro
nenia, Tak ¥ B YCTHOM (popMe, 0 YeM yKa3bIBaeTcs B POTOKOJIE Cyneo-
HOTO 3acelaHus.

4. Henaoaexcawuii omeemuux 8 epaxcoanckom npovecce

B cBOeM MCKOBOM 3asiBJICHMM MCTELl JIOJDKEH yKa3aThb OTBETYMKA,
T. €. IUIIO, K KOTOPOMY OH TIPEIBSIBISIET CBOM MaTepuaJbHO-TIPaBble
TpeboBaHus. B mpoluecce rpaxknaHCKOro CyIOMNpOM3BOACTBA MOXET
BBISICHUTBCS, UTO MCTEIl MPEIbSIBUI NCKOBBIE TpeOOBAHUS K JIUILY, He
SIBJISIIOIIIEMYCSI HapyllUTeJeM TpaB, CBOOOA U 3aKOHHBIX MHTEPECOB.
TakuMm 06pa3oM, HeHa IeKANMil OTBETYMK — JIUIIO, K KOTOPOMY OILIH-
OOYHO MPEeABSIBICHBI HCTIIOM MaTepUaJbHO-TIPaBOBbIC TPeOOBAHUSI.
B Takux cutyanmsax Bo3MOXHa 3aMeHa HEHaJJIeXalllero OTBETIMKA
MOCPEAICTBOM BbIHECEHUS omnpenejeHus cyaa. Cyn npu noaroToBke
JieJia WIK BO BPEMs ero pa3ouparebcTBa B Cyle MepBOM MHCTAHIIMN
MOXKET JOTYCTUTD 10 XOAAaTalCTBY UCTIIA 3aMEHY HEeHaJJIeXKalllero oT-
BeTuMKa HamiexamuM. OMHaKo mocie 3aMeHbl HeHAIJIEKAIETo OTBET-
YMKa HA HAJIEXKAIIEr0 MOAr0TOBKA M PACCMOTPEHHE J1eJ1a MPOU3BOAUTCS
¢ camoro Hayaja (ct. 41 T'TIK P®). B ciyuae, eciau ucrell He coryiaceH
Ha 3aME€HYy HEHAJJIEXAIlero OTBeTYMKa JPYTUM JIMLIOM, CY[ paccMmar-
PHUBAET JIEJI0 TI0 PEAbIBIEHHOMY UCKY. CTOUT OTMETHUTh, UTO CYJI BbI-
HeceT cyJeOHOoe pelleHre He B MOJb3Y UCTLIA, TOUYHEee, OyJIeT BbIHECEH
OTKa3 TO MPeIbsIBJIEHHBIM NCKOBBIM TPeOOBAaHUSIM BBULY HEHaIeXa-
LLIEro OTBETYMKA.

B c1. 36 TTIK PCOCP mpenycmaTpuBaiach 3aMeHa HeHazIexa-
et ctoponbl. Cy, yCTAHOBUB BO BpeMsl pa30oupaTesibcTBa Jeia, 4To
HCK MPEeNbSIBICH HE TeM JIMLIOM, KOTOPOMY TTPUHAIJIEXHUT MTPaBo Tpe-
OoBaHWUS, UM HE K TOMY JIMILYy, KOTOPOE JOJKHO OTBEYaTh MO MCKY,
MOXET C COTJIACHSI UCTIIA, He TIpeKpallias aeja, A0MyCTUTh 3aMeHY Tep-
BOHAUYaJIbHOTO MCTIIA WIM OTBETYMKA HaJUIeKalldM MCTLOM WU OT-
BeTuMKOM. Eciu ucTell He corjiaceH Ha 3aMeHY ero IpyruM JIUILIOM, TO
3TO JINIIO MOXET BCTYIMUTH B JIEJI0 B KAYECTBE TPETHETO JIMIIA, 3asiBIsI-
OILIETO CaMOCTOSITEIbHBIE TPEOOBaHUS Ha TIPEAMET CIopa, O YeM CyI
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M3BelaeT JaHHoe Julo. Eciau ucTel He coraceH Ha 3aMeHy OTBETYH-
Ka IPYTUM JIUIIOM, CYIl MOXET MIPUBJIEYb 3TO JIMIIO B KAU€CTBE BTOPOTO
oTBeTurKa. TakuM obpa3om, corinacHo HopMmam ['TIK PCDCP B xone
Ipax/1aHCKOTO MPOM3BOICTBA MOXHO ObUIO 3aMEHUTh HE TOJBKO He-
HaJJIeXalllero OTBETUMKa, HO U HeHajiexalnero ucrtia. JlaHHoe mo-
JoXeHue He Hauwio 3akperieHus B [TIK PD no ciaenyroleii mpuumnHe.
OO6paliieHe B Cyl ¢ MCKOBBIM 3asiBICHUEM SIBJISICTCSI HEOThEMJIEMbBIM
rpaBoM ucTua. Kaxablit MOXeT 00paTuThes 3a CyaeOHOM 3allUTOM, ecln
OH CUUTAET, YTO €ro MpaBa, CBOOOIbI M 3aKOHHBIC MHTEPECHl HAPYIIICHBDI.
Ecnu nuuo, oOpartuBiieecs: B Cyll, He MOIpa3yMeBajo, YTO Y HEro oT-
CYTCTBYET IIpaBO Ha MpeIbsiBIIeHNEe CYObeKTUBHOTO UCKa, CY/I JIOJKeH
3TO €My pa3bsiCHUTh. B manpHeiileM Ha HeHaIeXallero uctua oyayT
BO3JIOXKEHBI BCE MPOLIECCYATbHbBIE PACXO/bI.

5. Tpembu auua, 3aneaarouiue camocmosmneabHble
mpeﬁoearmﬂ OMHOCUMENbHO npe&mema cnopa

Cornacho crt. 42 TTIK P® Tpetbu nuiia, 3asBIsIOIIKEe CAMOCTOS -
TebHbIC TPEOOBAHMSI OTHOCUTEILHO MPEAMETa CIIopa, MOTYT BCTYIIATh
B JIEJIO JI0 TIPUHSTHSI CyIeOHOTO TTOCTAHOBJIEHHUSI CYJIOM TEePBO WH-
craHiuyi. OHM TIOJIB3YIOTCSI BCEMU TIpaBaMM U 00sI3aHBI UCIIOJHSTh
BCe MpolecCyaibHble 00SI3aHHOCTH MCTIHA (ClieayeT cueiaTh BHIBOJ,
YTO TPETHU JINLIA, 3asIBJISIIOIINE CAMOCTOSITEIbHbIE TPeOOBaAHUSI, HE MO-
I'YT BCTYIATh B JIeJI0, KOTOPOE HAXOMUTCS B Cyle BTOPOI MHCTAHIINM,
TaK KakK OCIOpUTh CylaeOHOe pellleHrWe Ha TpeaMeT 3aKOHHOCTH
1 000CHOBAaHHOCTH MOTYT TOJILKO T€ JIM1IA, KOTOPbIe B HEM y4acTBOBa-
Jin). B OTHOILIEHUU JIULL, 3asIBJISIIOLIMX CAMOCTOSITE/IbHbIE TPEOOBAHUS
OTHOCHUTEJIbHO TIpeMeTa CIopa, Cybsl BBIHOCUT ONpeieieHHe O MpH-
3HAHUM UX TPETHUMHU JIMIIAMU B PAaCCMaTpPUBaeMOM JieJie WU 00 O0TKa3e
B NMPU3HAHUM MX TPETHUMH JHIAMH, HA KOTOPOE MOXKET ObITh MoJaHa
yacTHas xanoba. [Ipu BCTyruileHUN B JI€10 TPEThEro JIMIa, 3asiBIsio-
IETO CAMOCTOSITEIbHbIE TPEOOBAaHMSI OTHOCUTEBLHO MpeIMeTa Cropa,
paccMOTpeHUe Jiejla HAYMHAETCsl 3aHOBO. 3aKOHO/IaTeIeM BOITPOC O TOM,
KTO SIBJISIETCSI OTBETUMKOM Tepel TPETHbUM JIMLIOM, 3asIBIISIONIMM ca-
MOCTOSITEJIbHbIE TPeOOBaHUSI OTHOCUTEILHO MpeaMETa Cropa, He pe-
meH. BepxoBHblit Cyn PCOCP npunepXuBajcst CleAyIoleid TOYKI
3peHUs: TIPEIbSBICHNE UCKA TPETHUM JIULIOM, 3asIBJISTIOIIIMM CaMOCTO-
sITeJIbHbIE TPeOOBaHUSI OTHOCUTENIBHO MpeaMeTa NCKa, BO3MOXKXHO KakK
K OJTHO# M3 TIepBOHAYAIbHBIX CTOPOH, TaK W K JIBYyM CTOPOHAM OJIHO-
BpeMeHHoO. [To cBoeil mpupoe TpeThe JUII0, 3asBISIONIee CAMOCTOS -
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TeJbHbIE TPEOOBAHUSI OTHOCUTEJBHO TpeAMeTa CIiopa, SIBISICTCS He
KeM WHBIM, KaK MCTIIOM, & B COOTBETCTBUM C 3TUM ITOJIb3YeTCS BCEMU
npolieccyaibHbIMU MpaBaMu U 00sI3aHHOCTSIMUM UCTLIA B TPAKIaHCKOM
CYIONTPOM3BONCTBE. TpeOOBaHUS TPETHETO JIUIIA B OTHOIICHUH TIPE/I-
MeTa CIopa He JODKHBI MMETh Te K€ OCHOBAHMSI, YTO U y MepBOHA-
JaJIbHOTO MCTIAa. MHTepeChl TPEThero JINIia, yKa3aHHbIe B MPEIbsIBIIS-
€MOM TpeOOBAaHUM OTHOCHUTEIBHO TIpeaMeTa CIopa, MOJIKHBI ObITh
B3aMMOMCKITIOYAIONIMMKA C WHTepecaMy TMepBOHAYaIbHOTO MCTIIA,
WHaye CyJl BBIHECET oIpeneicHre 00 OTKa3e B MPU3HAHUU UX TPEThU-
MM JTULAMU, 3asIBIISIIONIMMI CaMOCTOSITeIbHbIE TPeOOBaHUST OTHOCH-
TeJIbHO MpeaMeTa cropa. TpeTbu Jiniia, He 3asiBISIIOlIMe CaMOCTOSsI-
TEJIbHOTO TPeOOBaHMsI OTHOCUTENILHO MpeIMeTa CIIopa, He MOTYT ObITh
MPUBJIEUYEHbI CYIOM K YUaCTHIO B JIeie.

6. Tpemou auua, ne 3asé4sa10uue cCamoCnOAMEAbHbIX
mpe606aHuil OMHOCUMEAbHO npedMema cnopa

TpeTbrn nUlIa, HE 3agBISIONIME CAMOCTOSITENIBHBIX TpeOOBaHUIA
OTHOCUTEJILHO TMpeJMeTa cropa, MOTYT BCTYIATh B JIEJI0O Ha CTOPOHE
WCTIIA WJIM OTBETYMKA O MPUHSTHUS CYIOM TE€PBON MHCTAHIIUU CY-
NeOHOTO TTIOCTAHOBJICHUS T10 [Ty, €CJIM OHO MOXET TMOBJIUATh Ha UX
MpaBa WK 00sI3aHHOCTH 110 OTHOIIEHWIO K OTHOM 13 CTOPOH. TpeTbu
JIN1A, He 3asBISIIOIIME CAMOCTOSITeIbHBIX TPEOOBaHWT OTHOCUTEILHO
MpeaMeTa cropa, MOTYT ObITh IMTPUBJIEUYEHBI K YUACTHUIO B JIeJIe TaKXKe
MO XOJaTalCTBY JIMLI, YYaCTBYIOIIMX B Jiejie, UM MO0 UHULIMATUBE CYy-
na. TpeTbu LA, HE 3asBISIONIME CAMOCTOSITEbHBIX TPeOOBaHMIA,
MOJIb3YIOTCS TIPOLIECCYaIbHBIMU TpaBaMU M HECYT TpollecCyalbHbIe
00513aHHOCTU CTOPOHBI, KOTOPOIf OHU OBUTH MPUBJIEYSHBI K yIACTHIO.
Tperbu uia, He 3asIBISIIONINE CAMOCTOSITEIbBHOTO TPEOOBAHMSI OTHO-
CUTEJIbHO TIpeMeTa Criopa, He TMOJIb3YIOTCSl TIPaBOM Ha M3MEHEHME
OCHOBaHMUS WJIM TIpeJMETa MCKa, YBeJUUEHUE UM YMEHbIIICHUE pa3-
Mepa MCKOBBIX TpeOOBaHUI, OTKa3a OT MCKa, MPU3HAHUS MCKa WU
3aKJTI0YEHUSI MUPOBOTO COTJIANICHMSI, a TakKe Ha TpeabsiBIeHUE
BCTPEUHOTO MCKa U TPeOOBAHUSI MPUHYAUTETLHOTO UCTIOTHEHUS CY-
nebHoro pemeHus (ct. 43 I'TIK P®). O BcTyruieHUM B IeJI0 TPEThUX
JIMII, He 3asBISIIONIMX CAaMOCTOSITEIbHBIX TPeOOBAaHUI OTHOCUTEIBHO
MpeaMeTa Ccropa, BBIHOCHUTCS ompejesieHne cyna. Tak Xe Kak U Mpu
BCTYIJICHUH B TPAXXIAHCKOE CYyIOMPOU3BOACTBO TPETHUX JUIL, 3asIBJISI-
JOLIMX CAaMOCTOSITeJIbHBIE TPeOOBAaHUSI OTHOCUTEIBHO TIpeaAMeTa CIIo-
pa, IeJ1o paccMaTpuBaeTcsl ¢ caMoro Hauana. [IpolieccyaibHoe mojo-
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JKeHHUe TPEThEero JINLa, He 3asB/IIOIero CaMOCTOsTeTbHBIX TpeGoBa-
HUIi, He COBIMAJAeT MOJHOCTBIO C MPOLECCYATbHBIM TMONOXEHUEM
UCTIIA, OTBETUMKA, COYYaCTHUKOB. OTJIMUME COCTOUT B TOM, UTO CTO-
POHBI SABJISAIOTCS CYOBEKTAMH CHOPHBIX MPABOOTHOWeH . KaxKablii u3
COMCTLIOB CBSI3aH NPABOOTHOILIEHUEM C OTBETUMKOM, KaXIblit U3 CO-
OTBETYMKOB CBSI3aH MTPABOOTHOLIEHUSAMM ¢ UcTLOM. CBSI3b coyyacT-
HHKOB 110 MPABOOTHONIEHHIO C JAPYToii CTOPOHOI 03HAYAET, UTO OHU 00-
JaJal0T B3aUMHBIMU CYOBEKTMBHBIMU TIPaBAMM U IOPUIMYECKUMMU
o6s3aHHOCTIMU. TpeThe MO, He 3asBISIONIee CaMOCTOSITEIBHOTO
TpeGOBaHUS OTHOCUTEILHO TIPEIMETA CIopa, HAXOANTCS 3a Tpejiesa-
MU OCHOBHOTO CITOPHOTO MaTepHUaTbHOrO MPABOOTHOIIEHUS 1 He SB-
JISIeTCS €70 CYyOBEeKTOM. MIMEHHO MOTOMY, UTO TPEThe JILIO, He 3asB-
JISIIOLIEE CAMOCTOSITENIbHBIX TPeOOBAaHUIT OTHOCUTENBHO MpeaMeTa
criopa, He [BJIsieTcsl CyObeKTOM OCHOBHOTO CITOPHOTO MPaBOOTHOLLIE-
HUsl, 3aKOHOMATeNb He HaleIU €ro PsiIoM MpOLECCYalbHBIX MpaB,
IPUHALIEXKALIUX CTOPOHAM?.

7. Coywacmue 6 epaxcoanckom npouecce

B nopmax I'TTIK P®, kak u B ['TIK PCDCP, npemycMmarpuBaetcst
yyacTue B Jiejie HECKOJIBKMX UCTIIOB U HECKOJIBKMX OTBETUUKOB (CT. 40
I'TIK P®). Cornacho ct. 35 T'TIK PCOCP uck MoxkeT ObITh NpeIbsBIEH
COBMECTHO HECKOJBKHMH UCTIAMM K HECKOJIbKMM OTBeTYMKaM. Kaxbrit
13 UCTLOB WM OTBETYMKOB IO OTHOIIEHMIO K IPYTOif CTOPOHE BBHICTY-
MaeT B IIpoliecce caMocTosaTesbHO. 3akoHonatenb B [TIK PCOCP ne
yKa3bIBaeT OCHOBaHWUIA, JOIMYCKAIOIIUX IPOLECCYaTbHOE COoyJacTue.
NuauimaTrBa coenMHEHNsI UCKOB B OTHO TIPOU3BOJICTBO MOXKET UCXO-
JIMTh KaK OT CTOPOH, TaK 1 oT cyna. [IpomeccyaibHoe ydacTie COrJIACHO
I'TIK P® nomyckaeTcs B TpeX Caydasx:

1) ecnu mpeameToM criopa SIBJISIIOTCSI OO0IIMe TpaBa Wiu 00s3aH-

HOCTU HECKOJIbKUX MCTILIOB WJIX OTBETYMKOB;

2) ecau IpaBa 1 00sS13aHHOCTU HECKOJIbKMX MCTIOB WJIM OTBETYM-

KOB MMEIOT OTHO OCHOBaHME;

3) ecau mMpeaMeToM cropa SIBJISIIOTCS OMHOPOJHbBIE IpaBa 1 00sI-

3aHHOCTH.

CoyyaCcTHUKM MOTYT MTOPYYUTh BEACHUE Jejia OJHOMY U3 COyYacT-
HUKOB. B ciyyae HEBO3MOXHOCTHY pacCMOTPeHUs Aejia 0e3 y4acTHsI Co-
OTBETYMKA MJIM COOTBETYMKA B CBSI3M C XapaKTepPOM CITOPHOTO TTPaBo-

5 Bukyr M. A. I'paxxnanckuii npouecc Poccun: YueoHuk. M., 2004.
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OTHOILICHUS CyJ MPUBJIEKACT €ro WIM MX K YUYacTHIO B Jiejie 1O CBOCH
uHUIMaTuBe. [locie MpUBIeUEHUsT COOTBETUYMKA WM COOTBETYMKOB
MOATOTOBKA M PacCMOTPEHUE Jiesla TIPOM3BOMASITCS C CaMOTo Havaa.
Kak B I'TIK PC®CP, tak u I'TTIK P® Boigensior nBe GopMbI coydac-
TUS: HeoOXoaumoe coydyactue (obsi3aTesbHoe) U (PaKyIbTaTUBHOE CO-
yuactue. O0s3aTesibHOE COYYACTHE XAPAKTEPU3YETCS TPUBJICUCHUEM
B IPOLIECC BCEX 3aMHTEPECOBAHHBIX B JIeJIe JIUIL ISl OoJiee TTPaBUIIbHO-
ro BbIHECEHHUsI pellleHus. B maHHOM ciydae cyn paccMaTpuBaeT Bce
TpeOOBaHUS UCTIOB K COOTBeTYMKaM. DaKyJbTATHBHOE COYYaCTHE BO3-
HUKAaeT M0 YCMOTPEHUIO Cylla WK CTOpOH. B ciyvasix akynbTaTuBHO-
IO COYYacTHsI CyJl UMEET MPaBo BbIACIUTH OTAEIbHOE TpeOOBaHUE B ca-
MOCTOSITEJIbHOE TIPOM3BOICTBO KaK IO CBOE MHUIIMATUBE, TaK U I10
WHULIMATUBE CTOPOH.

8. Yuacmue npokypopa 6 epaxcdanckom npouecce

Kak yxe orMevasioch BbIllie, MPOKYPOP SABJISETCS CAMOCTOSITEbHBIM
YYACTHHKOM TIPaKIAHCKOrO mpouecca. YJacTue MpoKypopa B TpaxKaaH-
CKOM TIpoliecce perjameHTupyercs nosoxeHusiMu Koncruryiuu PO,
DenepanbHbIM 3aKOHOM OT 17 ssHBapsi1992 1. Ne 2202-1 «O mipokypary-
pe Poccuiickoit @eneparum». B 1ensix obecrieyeHust BEpXOBEHCTBA 3a-
KOHa, eIMHCTBAa U YKPEIJIeHWs] 3aKOHHOCTH, 3allIUThI TIpaB U CBOOO.,
JeJoBeKa M TpaxkIaHWHA, a TAKXKE OXpaHseMbIX 3aKOHOM MHTEPECOB 00-
LLIECTBA U FOCYAapCTBa IMIPOKYPOP OCYIIECTBISET (coryiacHo cT. 1 u. 2 d3
«O mpokyparype PD»):

1) Haa30p 3a UCMOJTHEHNWEM 3aKOHOB, 32 COOTBETCTBUEM 3aKOHAM

MPaBOBBIX aKTOB, M3IaBa€MbIX FOCYIapCTBEHHBIMU OpraHaMM, Op-

raHaMd MECTHOTO caMoOyIMpaBlieHHs (IIpeIMeTOM Hama3opa SIB-

nstoTcst cobmonaeHue HopMm Koneruryuuu P®, ucrioaHeHue 3ako-

HOB, IEUCTBYIOLIUX Ha TeppuTopun PD);

2) Ham3op 3a coOJIIoIeHMEM IIpaB M CBOOO YeJIOBeKa U rpakaa-

HUHA TOCyIapCTBEHHBIMU OpraHaMM, OpraHaMHW MECTHOTO caMo-

yIpaBjieH’s, KOMMEPUYECKUMHU U HEKOMMEPUYECKUMU OpraHu3a-

LIUSIMU;

3) Ham30p 3a UCIIOJHEHWEM 3aKOHOB CyJIcOHBIMU ITPUCTaBaMU U T. II.

BoszneiictBue B kakoii-11u60 dopme deaepaabHbIX OpraHOB rocy-
NMApCTBEHHOM BJIACTH, OPTaHOB TOCYIApCTBEHHOMN BJIACTU CYOBEKTOB
P®, opraHoB MeCTHOTO caMOYIIpaBJIeHUsI, OOIIIECTBEHHBIX 00bEIMHE-
HUIA, CPEICTB MacCOBOM MHMOPMAILIMK, UX MPEICTaBUTENIE, a TaKKe
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JTIOJDKHOCTHBIX JIMIL Ha TIPOKYpOpa C LEeJIbIO BIUSTHUSI HA TIPUHUMAaeMOoe
WM pellIeHUe WIN BOCIIPENITCTBOBaHUE B Kakol-11bo dopme ero nie-
SATeJIbHOCTH HenomycTuMo (cT. 5 4. 1 @3 «O npokypatype PD»).

ITosHOMOYMS MPOKYpPOpa, YYACTBYIOIIETO B CyIeOHOM paccMoOTpe-
HUM JIeJT, OTIPEIeIISTIOTCS MPOIeCCYaIbHBIM 3aKOHOATEThcTBOM PD,
B yactHocTH ['TIK P®.

TTpokypop B COOTBETCTBUM C MPOLIECCYaTbHBIM 3aKOHOAATEJIbCT-
BoM P® BripaBe 06paTUTHCS B CYII C 3asIBJIECHUEM WU BCTYITHUTD B JEJIO
B J1I0OO¥ CTaiuM MPOLIECCca, €CIM 3TOr0 TpeOyeT 3alluTa MpaB rpaxaaH
1 OXpaHsieMbIX 3aKOHOM MHTEPECOB 00111eCTBa UJIU rOCy1apCcTBa.

Takum oOpa3oMm, HMPOKYpop MOXKET Y4acTBOBATh B TPaKIAHCKOM
npouecce B ABYX CIy4asx:

1) oOpaiuarbes B Cy/ € 3asBJIEHUEM B 3aLUTY MPaB U CBOOO U 3a-

KOHHBIX MTHTEPECOB JPYTUX JIUII;

2) BCTymaTh B IPOLIECC IS Tauy 3aKII0UeHUsI T10 Jey.

B cr. 45 TTIK P® npenycmarpuBaercst yuacTrie IIpoKypopa B rpax-
JaHCKOM cynonpou3BojcTse. IIpokypop BnpaBe 0OpaTUThCS C 3asiBiie-
HUMEM B Cy/l 0 BO30YKIIEHUU IPakIaHCKOTO MPOM3BOJICTBA I10 JIeJTy B 3a-
LIMTY TIpaB, CBOOO/ U 3aKOHHBIX UHTEPECOB B OTHOLLIEHUU:

1) HeompemeleHHOTro KpyTa JIUII;

2) uHTtepecoB PD, cyobekToB P, MyHUIIMITATBHBIX 00pa30BaHMUIA;

3) rpaxiIaHuHa, €CU TOJbKO TIpakJIaHWH IO COCTOSTHUIO 3/10-

pPOBbsI, BO3pacTy, HEleeClOoCOOHOCTU U APYTUM YBaXKUTEIbHBIM

MPUYMHAM HE MOXET caM 00paTUTHCS B CYII (Clydyan HEBO3MOXHO-

CTH y4acCTHUsl B IpaxkJaHCKOM IPOM3BOJCTBE IO ey yCTaHaBJIM-

BaeT Cyn).

[Tpoxkypop, nonaBuIMii 3asiBJ€eHUE, MOJIb3YyEeTCS BCEMU IMPOLIEC-
CyaJIbHBIMM TIpaBaMU M HECET BCe IpolieccyaibHble O0SI3aHHOCTHU
UCTIA, 32 UCKJIOUEHHEM MpaBa Ha 3aKJI0YeHHUe MUPOBOTO corjialiie-
HUS U 005I3aHHOCTHU TI0 yTuIaTe CyJaeOHBIX pacxoaoB. B ciyyae oTka-
3a MPOKYypOpa OT 3asIBJICHUSI, TIOJAHHOTO B 3aIIUTY 3aKOHHBIX UHTEpEe-
COB JIPYTOro JINla, paCCMOTPEHME JieJia TIO CYILECTBY MPOIOJIKAETCS,
€CJIW 3TO JIMLIO WJIU €T0 3aKOHHbIM MpeACTaBUTEIb HE 3asBST 00 OTKa-
3¢ OT UCKa.

[Tpu oTKkaze ncTia OT UCKa Cy/l MpeKpaniaeT Mpou3BOICTBO IO Je-
JIy, €CJIM OHO HEe MPOTMBOPEYUT 3aKOHY WJIM HE HapylllaeT IpaBa
U 3aKOHHbIE UHTEPECHI APYTUX Jull. UTO KacaeTcst BCTYIUIEHUS PO~
Kypopa B IIpoliecc i gauu 3akiaodeHust o aeny, To [TIK P® orm-
pereieHbl KaTeropuu JieJi, Mo KOTOPbIM MPOKYPOP J0JIKEH JaTh CBOE
3aKJII0YEHHe: 110 JIeJlaM O BBbICEJICHUU, BOCCTAHOBJIEHUN Ha paboTe,
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BO3MEIIICHUU Bpeaa, MPUUMHEHHOTO KU3HU U 3M0POBbIO, a TaKXe
B MHBIX CJIyYasix, MPeayCMOTPEHHBIX POCCUNCKUM 3aKOHOAATEJIbCT-
BOM, B IIeJISIX OCYIIECTBJIEHUST BO3JIOKEHHBIX HAa HETO MOJTHOMOYMIA.
HesBka npokypopa, U3BelIeHHOTO O BpeMEHU U MECTe pacCMOTpe-
HUS J1e1a, He SIBJISIeTCS MPensITCTBUEM K pa30upaTeIbCTBY aea.

B cBoto ouepenp, B [TIK PCOCP nonoxeHne mpoKypopa He ObLI0
OTPaHUYEHO: OH MOT CBOOOIHO BCTYMATh B JIIOOYIO CTAINIO TPpakIaH-
CKOTO CYyJOMPOU3BOACTBA, €CJAU 3TOro TpeboBajlo OXpaHa rocyaap-
CTBEHHBIX WJIM OOIIECTBEHHBIX MHTEPECOB WJIM MPaB U OXPaHSEMbIX
3aKOHOM MHTEpecoB rpaxnaaH. [Ipokypop He Hec HUKaKuX Mpoliec-
CYaJIbHBIX 00SI3aHHOCTEl TI0 OTHOIIEHUIO K MCTILY, OTBETYMKY. B 11e-
JIOM y4yacTue Mpokypopa B rpaxaaHckoM mnpoiiecce PCOCP Hocumo
MPYBWJIETUPOBAHHBIN XapaKTep: OH TMEPBBIM BBICTYNAN B CYIcOHBIX
MPEeHUsIX, BeJ COCTA3aHUE C OTBETYMKOM M T. .

9. Ilpasonpeemcmeo 6 epaxcoanckom npouecce

BriBaloT ciayyau, Koraa ogHa U3 CTOPOH IPaKIaHCKOTO CyAONpPOU3-
BOJCTBA BBIOBIBAET M3 mpoiecca (YMUpaeT TpaxkIaHUH, I0PUINTIECKOe
JIMLIO TOMIEXXUT peopraHu3allii, BO3HUKAIOT YCTYNKa TpeOOBaHUIA, Ie-
PEBOI I0JITa U APYTHe CIIyIar IIepeMeHbI JINII B 00s13aTeNbeTBax). [t To-
IO YTOOBI HE MpeKpaIaoch rpaxkIaHCKOe CYIOITPOU3BOICTBO U MOTJIa pe-
alM30BaThCs IMIAaBHAs 3a/Ja4a TPaXKAAHCKOro mpolecca — 3alluTa
HapyUIEHHBIX WM OCTIAPMBAEMbIX MPaB M 3aKOHHBIX NHTEPECOB, B IPaXkK-
JTAHCKOM IIPOLIECCYaJIbHOM IIpaBe IIPEIyCMOTPEH MHCTUTYT IIPOLIECCY-
aJIbHOTO MTPaBOIIPEEMCTBA, T. €. JOMYCKAETCsI 3aMeHa BhIOBIBILIEH CTOPO-
HbI ee IpaBoIpeeMHUKOM. [IpaBonpeeMCTBO BO3MOXKHO HA JII000# CTaauu
IPaxKJAaHCKOro CyAONpou3BoACTBA. Bce neiicTBUsI, cCOBEpLIEHHBIE OO
BCTYIUICHMSI ITIPAaBOIIPeeMHIKaA B IIPOLIECC, 00S13aTeIbHBI TSI HETO B TOM
Mepe, B KaKOi OHUM ObLIM Obl 00s13aTe/IbHBI 151 JI1lia, KOTOPOE MpaBo-
npeeMHUK 3aMeHWI. [lpyu BCTyIUleHMM mpaBOIIpeeMHMKa B TpaxkKIaH-
CKO€ TPOM3BOMICTBO MO JIEY CyI BBIHOCUT OMpENeeHNe O 3aMEeHE BbI-
OuBIIEl CTOPOHBI WJIM OO0 OTKa3e B 3aMeHe IIpaBOIIPeeMHUKA.
Ha ykazaHHoe ormnpezeseHne MOXeT ObITh MOoJaHa YacTHas Xajioba
B MOPSIIKE, YCTAHOBJICHHOM TPaKIAHCKHMM IIPOIIECCYaTbHBIM 3aKOHO-
natenbcTBOM. [lpolieccyaibHoe MpaBoOMpeeMCTBO HEBO3MOXKHO TOJIHKO
B TOM CJIy4ae, KOrjJa MaTepuaibHble TIPUTSI3aHUSI U 00SI3aHHOCTHU BbI-
OBIBILIETO MCTLIA OCHOBAHbI Ha MpaBax U 00513aHHOCTSIX, KOTOPOE Hepas-
PBIBHO CBSI3aHBI C JIMUHOCTHIO BBIOBIBILIETO MCTIIA M HE MOTYT Mepeaa-
BaTbCsl TOCPEICTBOM TpaBoIpeeMcTBa (00 ycTaHOBIeHUU (akTa
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OTLIOBCTBA, O BOCCTAHOBJIEHUU Ha paboTe, 3allUTe YeCTH U JOCTOWH-
cTBa U T. 1.). CTOMT TaKKe OTMETUTD, YTO HE3aBUCUMO OT TOTO, Ha Ka-
KOW CTafry TPaxIaHCKOTo MPOU3BOACTBA 110 JIeJTy BCTYMAeT MpaBoIpe-
eMHHUK, JIeJ0 TIPOJoJIKaeTcss ¢ TOM CTaauu, Ha KOTOPOW ObLIO
MPUOCTAHOBJIEHO C HEOOXOAMMOCThBIO MpaBonpeemcTBa. [ToaTomy mpa-
BONPEEMHHK He BIpPaBe TPeOOBATh ITOBTOPHOTO J0ITPOCa CBUACTEINS, MC-
CJIeIOBaHMS TOKA3aTeIbCTB, TOBTOPHOM SKCMePTU3bI U T. A. [1pencran-
JIeTCs HEOOXOMMMBIM TaKKe OTMETUTh, YTO, BCTYMAs B TPaskIaHCKOe
MTPOM3BOJACTBO IO JIEJTy, MPaBONPEEeMHUK 00513aH MPEICTABUTH TOKa3a-
TEJIbCTBA CBOETO TMPeeMCTBa (CBUIETEILCTBO O MpaBe HaC/IEI0BaHUsI,
JIOKYMEHTBI PEOPraHU3aliK IOPUINIECKOTO JIUIIA).



JIEKIIUA Ne 5. IIpeactaBure/ibCTBO B Cy/I€e

1. Bedenus dea 6 cyoe uepes npedcmagumens

Jluna, yyacTByloiue B nejie (T. €. CTOPOHBI, TPEThU JIH1Ia, 3asIBISI0-
1Ie CaMOCTOSATEIbHBIE TPEOOBAHUS OTHOCHUTENILHO TIpeAMeTa Cropa,
TPETbU JINLIA, HEe 3asBJISIONINE CAMOCTOSITEIbHOTO TPeOOBAHUSI OTHO-
CUTEJILHO TIpeaMeTa Cropa, Julia, o0palllaloluecs: B Cya 3a 3alluTOoi
MpaB, CBOOOM M 3aKOHHBIX MHTEPECOB IPYTUX JIWII WJIA BCTYMUBIIVE
B TIpOIIeCC B LEJISIX Ja4M 3aKJIIOUCHUS, 3asIBUTCIIN W 3aMHTEPECOBaH-
HblE JIU1IA), MOTYT BECTH CBOM Jiejia B cyJie uepes npeacraputeneil. Og-
HAaKoO yJacTHe B [ieJie TIPeACTaBUTEN sl He MCKITI0UaeT HeTOCPEeICTBEHHO-
TO yJacTusI rpaXkIaHHA WK OpraHa, MPeICTaBISIOIIEro I0pUINIecKoe
quno (corsmacHo cr. 48 TTIK P®). IlpencraButenssMiu B cylae MOTYT
OBITh HE BCE IPAXKIAHE, a TOJIBKO Te, KOTOpbIe 00/1a1aI0T MOJIHOI NpaBo-
U geecnocooHocTbio. CtaThs 21 'K PD omnpenenser, 4To crmocoGHOCTh
rpaxaaHrHa CBOUMHU AEHCTBUSIMU MTPUOOPETATh U OCYLIECTBIATh rpaxK-
IaHCKHe IpaBa, co3IaBaTh IJIs1 ceOsI TpaxkaaHCKKe 00sS3aHHOCTU U UC-
MOJHATL WX (TpaxkmaHCKasl IeeCIToCOOHOCTb) BO3HUKAET B IOJHOM
00beMe C HACTYIUICHUEM COBEPIIICHHOJICTHSI, T. €. IT0 TOCTHKCHUH BO-
ceMHaalaTuIeTHero Bo3pacta. OHaKO HACTYTIJIEHUE TIOJTHOM Jeecto-
COOHOCTHM HACTyTMAeT U TOTIa, KOraa TpaxkIaHuH 3MaHcUupoBaH. O0b-
sIBJIeHHEe HECOBEPLICHHOIETHETO MOJHOCTBIO eeCOCOOHBIM IPAKIAHUHOM
(3MaHCUTIMPOBAHHBIM) TIPOM3BOAUTCSI IO DPELICHUIO OpraHa OMeKHu
U TIOTICYUTEIhCTBA — C COTJIacHsl 0OOMX POIUTENiel, YChIHOBUTENEH
WY TIOTIEUUTENIST JTMOO0 TIPU OTCYTCTBUU TaKOTO COTJIachsi — IO pellie-
HMIO cyna. Mcxonst u3 aToro mpeacTaBuTesieM B TPakKIAHCKOM Mpoiecce
He MOXKeT ObITh IPAKIAHMH, JOCTUTINHI BOCEMHAINATHIIETHETO BO3pac-
Ta, HO MPU3HAHHBIA CYIOM HElIeecOCOOHbIM MM OTPAHHYEHHBIM B Jiee-
cnocobnoctd. B ct. 34 TTIK P®D nuiiom, yyacTBYIOLIUM B JIeJIEe, TAKXKE
npu3HaeTcs 1 pokypop. Ha mpokypatypy B cury @3 «O mpokypatype
P®» BoznoxkeHa 00513aHHOCTD 11O OCYIIECTBICHUIO HAI30pa 3a UCITOJ-
HenureMm HopM KoHctutyumu P, HOpMaTUBHBIX aKTOB, IECTBYIOLINX
Ha tepputopuu PO, u 1. 1. VI, HECMOTpSI Ha TO YTO TIPOKYPOP SIBIISIET-
s JINIIOM, YYaCTBYIOIIMM B Jiejie, OH He MOXET B CyJi¢ MMETh CBOETO
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MpEeICTaBUTEIsI, TAK KAaK OH SIBJISIETCSI MIPEACTaBUTENIeM eIuHOM (ene-
PAIbHOM LIEHTPATU30BAHHOMN CUCTEMBI.

[ena opraHu3anuii BeayT B CyJie UX OpraHbl, 1eWCTBYIOIIME B TIpe-
Jiesax MOJITHOMOYME, MPeaoCTaBlIeHHbIX UM (befepabHbIM 3aKOHOM,
WHBIMU MIPABOBBIMU aKTaAMU WIN YIPEIUTESIIBHBIMU JOKYMEHTAMMU, JIM-
00 IpeaCTaBUTEIIN.

[TomHOMOUMST OpraHOB, BEAYLIMX Jejia OpraHU3alnii, MOATBEPXK-
JAI0TCS JOKYMEHTaMMU, YIOCTOBEPSIOIIMMU CIIYy>KeOHOE MOJ0KEHUE UX
MpefcTaBUTENIeit, a MPU HEOOXOAUMOCTU — YUPEIUTEIbHBIMU JTOKY-
MEHTaMMU.

OT UMEHU JTUKBUIUPYEMOI1 OpraHU3allu1 B CY/Ie BBICTYIIAET yIOJI-
HOMOYEHHBIH MpeICcTaBUTEb IMKBUIALMOHHONH KOMUCCUMU.

Jluiio, moxxenasiiiee BECTU CBOM JieJia Yepes3 MPeACTaBUTEN S, B TpaX-
JTAHCKOM TPOLIecCe UMEHYETCS J0BepUTeIeM.

IIpeacraBureb 10JDKEH OKa3bIBaTh MTOMOIIb JOBEPUTEIIIO TI0 OCY-
LECTBJICHUIO MTPENOCTABIECHHBIX B CHUJTY MPOLIECCYAIbHOTO 3aKOHOIa-
TEJbCTBA, TMPOLECCYaTbHBIX MPaB U UCTIOJHEHUIO BO3JIOXKEHHBIX Ha
HEro mpolleccyajbHbIX 00s13aHHOCTel. [IpeacTaBuTe b cBOEIO Nesi-
TEJIbHOCTBIO JOJKEH CITOCOOCTBOBATH pealn3alluy 3a/lau TpaKiaH-
CKOTO CyIOINPOU3BOJCTBA — 3alLUTE HAPYLIEHHBIX WA OCllapuBae-
MBIX MPaB U 3aKOHHBIX UHTEPECOB JIUII, Ybe TTPABO HAPYIIEHO.

CTOUT pa3auyaTh JiBA MHCTUTYTA TPAXKIAHCKOTO MPOLECCYATbHOTO
npaBa:

1) npedcmasumenscmeo;

2) npasonpeemcmaeo.

[IpencraBuTeNbCTBO MPU3BAHO OKA3aTh ITOMOILb JOBEPUTENIO B OCY-
IIECTBJIEHUU €TO IPOLECCyabHbIX TpaB M BO3JIOXEHHBIX Ha HETO
MpoleccyalbHbIX 00s13aHHOCTel. B cBowo ouepenb, mpoleccyaabHOe
MPaBONPEEMCTBO OTJIMYAETCS OT MHCTUTYTA IMPEACTABUTENIbCTBA Lie-
JIbIO, T. €. HEMOCPEJACTBEHHOTO CO3[AaHUsI, U3BMEHEHUS] U MpeKpalle-
HUSI, TPAKIAHCKUX MPaB U 00s13aHHOCTE ! TIPeICTaBsSIeMOTro.

I'paxkmaHckoe mpolieccyaibHOe 3aKoHOAaTeNIbeTBO B ¢T. 51 TTIK P®
orpeiesieT KPYT Jill, KOTOpbie He MOTYT ObITh MPEICTABUTE/ISIMH B Cy/IE: CY-
IIbU, CJIEI0BATENH, IPOKYPOPbI HE MOTYT ObITh MPEICTABUTENSIMU B CY/IE,
33 UCKJTIOUEHUEM CITyJaeB yJacTHsl UX B IPOLIECCe B KAUECTBE MPeNCTaBU-
TeJIEl COOTBETCTBYIOIINX OPraHOB WJIM 3aKOHHBIX MPEACTaBUTEINCIH.

Kaxxaplii rpaxkmaHuH UMEET IPaBO O0PATUTHCS 3a IIOMOIIBIO K I0pH -
MMYECKN TPAMOTHOMY TpaxkIaHUHY ISl mpeiacTaBieHus B cyme. Om-
HUM U3 KBAIM(MUIIMPOBAHHBIX CIEIMATUCTOB sIBJIsIeTCs anBokar. Ec-
JIU JIMLIO TIPUBJIEKAeT K y4yacTUIO B JeJie aJBoKaTa, TO HEOOXOAUMO
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TaKXe PYKOBOACTBOBATLCS HOPMaMU CIIELMATbHOTO 3aKOHOAATEbCT-
Ba, T. ¢. M3 «O6 aIBOKATCKON AeATeILHOCTH 1 agBoKatype B PD», e
3aKperUieHbl OCHOBHbBIE TIOJIOKEHHUSI yJacThsl aBoKaTa B Ipoliecce.
CornacHo ct. 6 @3 «O0 agBOKATCKOM IEATEJbHOCTH U aJBOKATYpE
B P®» anBoKaT He MOKET y4acTBOBATD B jieJie B KAYeCTBe MpeACTaBUTe-
Jist, eCJIN:

1) uMeeT caMOCTOSITeJIbHBII MHTEpeC T0 MPeAMETY COTalleHUs

C IOBEpUTEJIEM, OTJIMYHBIN OT MHTepeca TaHHOTO JINIIA;

2) ydyacTBOBaJ B Jiejie B Ka4eCTBe CYIbM, TPETEHCKOTO CyIbM WU

apOuTpa, TOCpenHMKa, MPOKypopa, cenoBaresisi, J03HaBaTes,

JKCIepTa, CrieluaInCTa, MepeBOaYrKa, SIBJISETCS 110 JAHHOMY ey

MOTEPIEBIIMM UM CBUIETENIEM, a TAKXKe eC/IM OH SIBJISUICS TOJIK-

HOCTHBIM JIMIIOM, B KOMITETEHIIUM KOTOPOTO HAXOIWJIOCH MPUHSI-

THE pellieHus] B MHTepecax JaHHOTO JIMIIA;

3) COCTOWT B POJACTBEHHBIX WJIM CEMEMHBIX OTHOIIEHUSIX C TOJIK-

HOCTHBIM JIMIIOM, KOTOPOE MPUHUMAJIO WIM MPUHUMAET ydacTue

B pacclieIoBaHUM WY PACCMOTPEHMHU JieJia TaHHOTO JINIIA;

4) oKa3bIBaeT IPUINYECKYIO TOMOIIIb TOBEPUTENIO, MHTEPECHI KO-

TOPOTO MPOTUBOPEYAT MHTEpecaM JaHHOTO JIUIIA.

B I'TIK PCOCP Takke yKas3bIBaJOCh ellle 0JHO OCHOBaHHE, NPH Ha-
JIMYAH KOTOPOTO AJBOKAT HE MOT YYACTBOBATH B IPAXKIAHCKOM CYAONPOU3-
BOJICTBE: MCKJIIOUeHME 13 Koyieruu aaBokaToB (cT. 47 I'TIK PCOCP).

CornacHo ct. 50 TTIK P® cyn MoxeT Ha3HAYUTh aJBOKaTa B Ka-
YeCTBe MPEACTABUTENS B CIydae OTCYTCTBUSI MIPEACTABUTENS Y OTBETYH-
Ka, MECTOXUTETBCTBO KOTOPOTO HEM3BECTHO, a TakkKe B APYTHMX TPEIy-
CMOTPEHHBIX (heliepaTbHbIM 3aKOHOM CJTyJasiX.

A. A. BiiacoB B cBoelf cTaTbe MOIHUMAET BOIIPOC O BHECEHUS U3-
meHeHuii B cT. 34 TTIK P®. OH cuuTaeT HEOOXOAMMbBIM MTPU3HATH a1~
BOKATa JIUIIOM, yUacTByIOLIUM B fene’. A. A. Bracos cumTaert, 4To af-
BOKAT MPU3BaH BLICTYNATh B POJIM rapaHTa COOJIONEHNUST CYObEKTUBHBIX
MpaB rpaXkaaH U OpraHM3alnii B TpaskIaHCKOM MpoIiiecce.

Kak cBumeTenbCcTByeT MpakTUKa, Yallle BCEro MpencTaBUTEISIMUA B
Cy/ie BBICTYIIAIOT UMEHHO aaBOKaThl. M 3T0 He clyJailHO, MTOCKOJIbKY
OHU 00JIaNAIOT CIIeMaJbHBIMUA 3HAHUSAMU B 00J1aCTH TIpaBa U Ipak-
TUYECKUM OITBITOM OCYIIECTBICHUS TPEICTABUTEIBCKUX TTOJTHOMO-
Ui B cyjie, JUTSl HUX 3alllMTa MpaB U MHTEPECOB APYTUX JIUI] U OKa3a-
HUE WM IOpUIWYECKON TOMOIINM SBISAIOTCS MPOodecCuOHATbHBIM

¢ BiiacoB A. A. AlBOKaTa Ha[o CUMTATh «JIMLIOM, YYaCTBYIOIIUM B jiefie» //
Poccuiickas roctunms, 2001. No 6.
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3aHsaTHeM. HeoOXonnumMo Takke OTMETHTh, UYTO aJBOKATA OT JAPYrMX
npeCTABUTENIEi OTINYAET TO, UTO YJIeHbI KOJJIETUN aBOKATOB JOIXK-
HbI UMETb BBICIIIEE IOPUANUYECKOe 00pa3oBaHKe, MPOMTH COOTBETCTBY-
IOIIYI0 CTAXXKUPOBKY, HE MMETb CYAMMOCTH U OBbITh Oe3ympeuHbIMU
B HPAaBCTBEHHOM OTHOIIIEHUM (coracHo cT. 9 B3 «O6 amBoKaTCKOi
JesITeIbHOCTU U anBokatype B P®»). [leATeIbHOCTh M YJIEHCTBO
B KOJIJIETHSIX alBOKATOB IMOCTOSTHHO KOHTPOJIUPYIOTCS TPEe3UIuyMa-
MU KOJIJIETUI aIBOKAaTOB, KOTOPbIE OKa3bIBAIOT UM METOINYECKYIO
TIOMOIITb.

C MHeHueM A. A. BiacoBa HEBO3MOXHO He COTIaCUThCS. ATBOKAT
JIEWCTBUTETLHO SIBJIIETCS HanboJiee KBaTUOUIIMPOBAHHBIM pabOTHU -
KOM, HO JIMLIOM, YYaCTBYIOILIMM B JieJie, OH ObITh He MoxeT. [IpencraB-
JIAEeTCS, YTO aJABOKAT He MOXKeT BBICTYNATh KaK JIMIO, YYACTBYIOIIEe
B gesie. CTaTyc aJiBOKaTa paccCMaTpMBAETCs KAaK CTATYC MOMOLIHUKA, HO
He JIMIIa, KOTOPOe BBICTYITaeT B 3allIUTY TIpaB, CBOOO M 3aKOHHBIX MH-
TEpPECOB APYIUX Jull. BbicTynass B KauecTBe MpeACTaBUTES, alBOKAT
TIPENCTABIISIET JTUITh OAHY U3 CTOPOH B TPAKIaHCKOM CYIOITPOU3BOI-
CTBE, B COOTBETCTBUU C 3TUM OH HE MMEET LIMPOKOTO Kpyra Mpolec-
cyalbHBIX TIpaB. CyIIIeCTBYET ONpeneIeHHbII 00beM MPOoIIeCCyaTbHbBIX
MpaB, KOTOPbIE MOTYT OCYILECTBIISAThCS MpeacTaBUTeNeM. B TO e Bpe-
MsI CYIIECTBYIOT U OrpaHMueHusl. be3 micbMeHHOoro paspelieHus (10-
BEPEHHOCTH) IOBEPUTEJIS aIBOKAT HE MOXKET 3aKJII0UYaTh MUPOBOE CO-
rJanieHue, MU3MEHSITh MMpeIMeT U OCHOBaHMEe HMCKa U T. 1.

B rpaxkmaHcKoM mpoliecce BbIIEISeTCs] HECKOJIbKO BUIOB MpeacTa-
BUTEJILCTBA:

1) 3akonnoe npedcmasumenbcmeo, OCYIIECTBIISIONIECECS B CUITY 3a-

koHa. B cr. 52 TTIK P® onpepensiercs, 4to mpaBa, CBOOOIBI U 3a-

KOHHBIE MTHTEPECHI HENIeeCITOCOOHBIX WIIA He 00JIaIaroIINX TTOJTHON

JIeeCTIOCOOHOCTBIO TPaKIaH 3allMINAOT B CyIe UX POAUTENH, YChI-

HOBHUTEJIM, OTICKYHBI, TIOTMIEYNUTEI WM WHBIE JIUIIA, KOTOPBIM 3TO

MpaBo TMpeaocTaBIeHO heaepalbHbIM 3aKOHOoaaTeIbecTBOM. [1o me-

JIy, B KOTOPOM JIOJDKEH YJ4acTBOBATh IPakIaHUH, IPU3HAHHBIN B yC-

TAHOBJICHHOM TIOpsSIIKE 0E3BECTHO OTCYTCTBYIOIIMM, B KauyecTBe

€ro TpeICTaBUTElIsl BBICTYIACT JIMII0, KOTOPOMY TepeaHo B 10Be-

pUTEIBHOE YIIpaBJICHUE MMYIIECTBO 0€3BECTHO OTCYTCTBYIOIIETO.
3aKOHHBIE MPEACTABUTEM COBEPIIAIOT OT UMEHU TTPEACTABISIEMbIX

VMU JIMI] BCe MpOLIeCCyallbHbIe AeUCTBUSI, MPABO COBEPIIEHUSI, KO-

TOPBIX MPUHAJIEKUT MPEACTaBIsIeMbIM. 3aKOHHbIE TPEACTABUTENN

MOTYT TIOPYYUTDh BeIEHUE Aesia B Cyle APYroMy JIMILY, M30paHHOMY

VMU B KQUeCTBE MPEICTaBUTESI;
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2) 0o6posoabHOe npedcmagumenscmeo, o-apyroMmy Ha3bIBaeMoe J10-
TOBOPHBIM TIPEICTaBUTELCTBOM. OT 3aKOHHOTO MPEICTaBUTEIbCTBA
OHO OTJIMYAETCS TEM, YTO BOZHUKAET Ha JIOOPOBOJILHOI OCHOBE J0-
BEpUTEJIsl, a He B CUJTy 3aKOHA. JIoOpOBOJIEHOE TIPEICTABUTEIBCTBO
BO3HHUKAET MOCPEJICTBOM 3aKITIOYEHUST TPaKIaHCKO-TIPABOBOTO J0-
roBopa (MopyYeHMsI WM OKa3aHUS YCIyT). 3aKOHHOE 1 JOOPOBOJILHOE
MPEACTaBUTEICTBO OTIMYACTCS TAKKE T10 JIMLIAM, TTPEACTABIISIIOLIIM
noseputelts. Eciv B 3aKOHHOM TIPEICTaBUTETBCTBE TTPENCTABUTENSIMI
MOTYT OBITb TOJILKO YCTAHOBJIEHHBIE 3aKOHOM JIM1IA (POAMTEIH, TIOTIe-
YUTEJN, OTIEKYHBI, YCHIHOBUTEIM WJIM UHBIE JINIIA, KOTOPBIM COTJIac-
HO 3aKOHY MPEIOCTABIEHO 3TO MPaBo), TO B J0OPOBOJILHOM MpecTa-
BUTEJILCTBE TIPEICTABUTEIEM MOXKET OBITh JII000E JeecriocoOHoe
JIMIIO, BEIOPAHHOE IOBEPUTENIEM;

3) obwecmeennoe npedcmasumenvcmeao, OCYIIECTBISAOIIEECS 00-
IIECTBEHHBIMU OOBEAMHEHUSIMA W OpPTaHMU3aLUSIMU UIST 3aIUThI
MpaB ¥ UHTepecoB ux wieHoB. Hampumep, B cT. 370 TpymoBoro ko-
nekca P® ot 30 nekabps 2001 r. Ne 197-®3 (TK P®d) rosoputcs
0 TOM, 4YTO MPOGCOI03HBbIE OPTaHU3ALIUKM UMEIOT TPABO 3alIMIIATH
MpaBa U MHTEPECHI YICHOB MpodeccuoHaibHOrO coto3a. Bu. 1 cT. 11
®DenepaibHOro 3akoHa ot 12 saBapst 1996 r. Ne 10-D3 «O npodec-
CHUOHAJIbHBIX COI03aX, X MpaBax 1 rapaHTHUsIX AEATEIbHOCTH» MPe-
YCMOTpEHA BO3MOXKHOCTb ITPO(COI030B, UX O0BEIUHEHU, IEPBUY-
HBIX MPOMCOIO3HBIX OpPraHW3alluii ¥ WX OPraHOB MPEACTABISATh U
3alIUIIaTh TIpaBa U MHTEPECHl YIEHOB MPOo(dCOI030B MO BOMPOCaM
WHIUBUIYATbHBIX TPYAOBBIX W CBSI3aHHBIX C TPYIOM OTHOIIEHMIA. A
B 00J1aCTU KOJUIEKTUBHBIX TIpaB U UHTEPECOB MPO(COI03bl, UX 00b-
eIMHEHUsI, TIepBUYHbBIE TPO(DCOI03HBIE OPraHU3AIUH ITPEICTABISIOT
npaBa W MHTEpechl PabOTHUMKOB HE3aBUCUMMO OT WX UJIEHCTBA B
npodcoio3ax;

4) npedcmasumenvcmeo, Hasnauaemoe cyoom. Ctatbeit 50 TTIK PO
YCTaHOBJICHBI Cllyyau, KOrJa MpelcTaBUTeb MOXET ObITh Ha3Ha-
yeH cynoM. Cyn HazHavaeT aJBOKaTa B KayeCTBE MPEICTaBUTEIIS
B CJlyyae OTCYTCTBMSI MPENCTABUTENST Y OTBETUMKA, MECTOXUTEb-
CTBO KOTOPOTO HEM3BECTHO, a TAKXKE B IPYTUX CIyJasiX, MPemrycMo-
TPEHHBIX (benepaTbHbIM 3aKOHOIATEILCTBOM. B COOTBETCTBUM CO
ct. 20 'K PD MecToM KUTEJIbCTBA rpakIaHMHA TIPU3HAECTCSI MECTO,
re TpaXIaHWH MOCTOSIHHO WJIM MPEUMYIIECTBEHHO TPOXUBAET.
MecToM KUTETbCTBA HECOBEPIIEHHOJIETHUX, He TOCTUTIIIMX BO3-
pacta 14 net, wiM rpaxaaH, HaxoIsIIUXCcs MO/ ONEKOii, MPU3HaeT-
¢Sl MECTOXUTENIbCTBO WX 3aKOHHBIX TMPeICTaBUTENe — pOIUTE-
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JIei, YCBIHOBUTEJICH WM ONMEKYHOB. MeCTO XMUTEJIbCTBA CJIEAyeT
OTJINYATh OT MeCTa MpeObIBAaHUS TPaXAaHWHA (TAKOTO KaK TOCTH-
HULIa, CAHATOPUIA, IOM OT/AbIXa, TAHCUOHAT, KEMITUHT, TYPUCTUYE-
ckas 0a3a, 601bHUIIA, IPYTOe MOAOOHOE YUPEXKACHHUE).

B nanHOM ciryyae HEOOXOAMMO OTIPEAEINUTh KPYT MOJTHOMOYUI -
BokaTa. B c1. 6 @3 «O6 agBOKATCKOM IeATETHLHOCTH U aJBOKATYPE
P®» 3akperuieHbl OCHOBHbIE PABA aJJBOKATA:

1) cobupaTh cBeneHuUs, HEOOXOAMMBbIE IJIsI OKa3aHUs IOPUAU-
YeCcKOi MOMOIIH, B TOM YKC/Ie 3alpalliBaTh CIIPaBKU, XapaKTepu-
CTUKHU Y WHbIE IOKYMEHTbI OT OPraHOB rocyIapCTBEHHON BJIACTH,
OpraHOB MECTHOTO CaMOYIIPaBJIeHUsI, KOTOpbIe 00si3aHbI BbIIATh
aJIBOKATy 3arpolIeHHbIE UM JOKYMEHTBI WU WX 3aBEPEeHHbIE KO-
MUY HE TT03IHEe YeM B MECSTYHBII CPOK CO JHSI MOJIyUYeHMSI 3arpoca
aJiBOKaTa;

2) chpaumBaTh COIJIACUs JIUL, MPEANOJOXUTEIbHO BIaICIOLINX
uHGopMaIreil, OTHOCSIIECs K IeJly, 10 KOTOPOMY aaBOKaT OKa-
3bIBAET IOPUINYECKYIO TTOMOIIIb;

3) coOuparh M MPEACTABISITh MPEIMETHl U JOKYMEHTBI, KOTOPbIE
MOTYT OBbITh TTPU3HAHbBI BEILIECTBEHHBIMU U UHBIMU J0Ka3aTeJIbCT-
BaMU, B MOPSIIKE, YCTAHOBJIEHHOM 3aKOHO/IATeILCTBOM PD;

4) npuBIeKaTh Ha IOTOBOPHOI OCHOBE CIIELIMAIMCTOB JIJISl Pa3bsiCHE-
HUS1 BOIIPOCOB, CBSI3AHHBIX C OKa3aHUEM I0PUINYECKOI MTOMOILIN;
5) ¢uKcupoBaTh (B TOM YHCJIE C TOMOIIbIO TEXHUYECKUX CPEICTB)
nHdOpMaIIMIO, COIEPXKAlIyIOCsl B MaTepuaiax jieja, o KOTOpomy
aJIBOKAT OKa3bIBACT IOPUANYECKYIO TTOMOIIb, COOITIONAs TIPU ITOM
TOCYITapCTBEHHYIO Y UHYIO OXPaHSIEeMYIO 3aKOHOM TaifHy;

6) coBeplaTh UHbIE NEWCTBUsI, He MPOTUBOpEYAIle 3aKOHOMA-
TeNnbCTBY PD.

[IpencraBUTENHLCTBO HA OCHOBE yCTaBa, MOJOXEHUS U IPYTUX CIIELM -

AJIbHBIX aKTOB OCYHICCTBIACTCA COIJIAaCHO HOPpMaM, 3aKpeIJICHHBIM
B CIICHIMAJIM3NPOBAHHBIX aKTaX, yCTaBaX, ITOJOXCHUAX. HaHpI/IMep, CO-

TJIaCHO KOHCYJ’IBCKOMY yCTaBy KOHCYJIbI OCYHICCTBJIAIOT NMPEACTABUTCIIb-

CTBO B Cya€ MHTEPECOB MHOCTPAHHBLIX I'PakKaaH 1 JIMLL 0e3 TpakIaHCTBaA.

2. Ilopsodok opopmaenus noanomouuii npeocmagumensi

CormnacHo ct. 55 T'TIK P® mogHOMOYMS TIPEACTABUTENSI TOJKHBI

OBITH BEIPAXKEHBI B TOBEPEHHOCTH, BbIIAHHOW U 0(DOPMIIEHHOI B COOT-
BETCTBUU C 3aKOHOM. JlOBepEeHHOCTH, BbIIaBaeMble rPaXKIAHAMH, MOTYT
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OBITh YIOCTOBEPEHbI B HOTApMaJbHOM TMOpSsiAKE JMOO OpraHu3alueii,
B KOTOPOI paboTaeT WM YUUTCS TOBEPUTEb, KUTUIITHO-IKCILTyaTaly-
OHHOI1 OpraHM3alMeil 10 MECTOXUTEIBCTBY IOBEPUTEIISI, aIMUHUCTpPA-
LIMe YIPEKICHUSI COLMAIBHOM 3allIUTHI HAaCcEJIeHMsI, B KOTOPOM Haxo-
JIUTCSI TOBEPUTEIIb, & TaKXKE CTAllMOHAPHOTO JIEUEOHOTO YUPEXKICHUS,
B KOTOPOM JOBEPUTENIb HAXOMUTCSA Ha M3JIeUeHUH, KOMaHIUpOM (Ha-
YaJIbHUKOM) COOTBETCTBYIOLIMX BOMHCKUX YaCTH, COEIMHEHUST, YIPexkK-
NeHWUsT, BOSEHHO-Y4eOHOTO 3aBeACHMsI, €CIM JOBEPEHHOCTH BBITAIOTCS
BOEHHOCJTYXaIllMMH, pAOOTHUKAMM 3THX YaCTH, COCAMHEHMS, YIPEexk-
NeHUsT, BOEHHO-Y4e0OHOT0 3aBeIeHNsI WK WieHaMu ux ceMeii. /loBepeH-
HOCTH JIMII, HAXOSAIMIUXCSA B MECTAX JIMIIEHHs] CBOOO/IbI, YIOCTOBEPSIIOTCS
HaYaJIbHUKOM COOTBETCTBYIOIIETO MeCTa JIMIIIEHNsT CBOOOIbI. /loBepeH-
HOCTb OT MMEHH! OPTaHU3AlMM BbIJACTCS 3a TIOIIMCHIO €€ PYKOBOIUTEIS
WJIM MHOTO YITOJJHOMOYEHHOTO Ha 3TO €€ YUPEAUTEIbHBIMU TOKyMEHTa-
MM JIMLIA, CKPETJICHHOM TeYaThio 3TOM OpraHu3aiuu. 3aKOHHbIE TIPe/I-
CTaBUTEJIN MPETbSBIISIOT CYIY TOKYMEHTBI, YIOCTOBEPSIOLINE UX CTATYC
u nojHomouus. [TpaBo agBokaTta Ha BBICTYILJICHHE B Cy/lIe B KauecTBe
MPEICTABUTENST YIOCTOBEPSIETCSI OPIEPOM, BBITAHHBIM COOTBETCTBYIO-
MM aJIBOKATCKUM 00pa30BaHUEM.

Odopmitenne MoJTHOMOYHIA AIBOKATA TAKXKE TIPEIYCMOTPEHO CT. 6 D3
«O0 amBOKATCKOI e TeTbHOCTY U anBokaType PD»: moTHOMOYHST anBo-
Kara, yJacTBYIOIIETO B KaYeCTBE TMPEACTABUTENS JTOBEPUTENS B TpaKIaH-
CKOM CYJIOTIPOM3BO/ICTBE, a TAKXKE B KAUECTBE MPEICTABUTEISI JOBEPUTEIS,
PeraMeHTHPYIOTCSI COOTBETCTBYIOIIMM TMPOLECCYATbHBIM 3aKOHOIATE b~
ctBoM P®D. B taHHOM citydae aBOKaT JOJKEH MMETh Opiep Ha UCTIOTHE-
HMe MOPYYEeHUS, BbIIAaBAeMbIii COOTBETCTBYIOLIMM alBOKATCKUM 00pa-
30BaHUEM. TakuM oOpa3oMm, JIJIsl y4acTHs B Jiejie a/IBOKATa HEOOXOUMbI
JIBa TOKYMEHTa — OpJIeP U JIOBEPEHHOCTD JIUIIA, TIPUTJIACUBILIETO €T0 IS
MPEICTaBUTENBCTBA B TPAsKIAHCKOM CYIONpou3BoacTBe. [TomHOMOuMs
MPEACTaBUTENSI MOTYT OBbITh OMpeNesieHbl TAKXKe B YCTHOM 3asiBJICHUM,
3aHECEHHOM B MPOTOKOJI CyIeOHOTO 3acelaHusl, WK ITMChbMEHHOM 3a-
SIBJIEHUU JIOBEPUTEIS B CyJIe.

B I'K P® B ct. 185 naetcs ornpeneieHue TOBEPEHHOCTH: JOBEPEH-
HOCTBIO IPU3HAETCS MUCbMEHHOE YTIOJTHOMOYHE, BbIIABAEMOE OJHUM JIH-
LOM JIPYroMy JIMILY JJis npeacTaBuTeabeTBa. CpoK AeHCTBUSI TOBEPEH-
HOCTU He MOXET TpeBbIaTh 3 JieT. Eciv cpoK B TOBEPEHHOCTH He
yKa3zaH, OHa COXpaHseT CuIy B TedeHHue | roma co AHS ee coBeplile-
Husl. JIoBepeHHOCTh, B KOTOpPOI HE yKa3aHa JaTa €€ COBEpILICHUS,
HuuToxHa (cT. 186 'K PD). JInio, KOTOpOMY BbIIaHA JOBEPEHHOCTb,
JOJIKHO JIMYHO COBEPILATH Te ACCTBUS, HA KOTOPbIE OHO YIIOJTHOMO-
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yeHo. OHO MOXET MEPeIOBEPUTh UX COBEPIIEHNE APYTrOMY JIUILY, €C-
JIA YITOJTHOMOYEHO Ha 3TO TOBEPEHHOCTBIO JTNOO BEIHYXKIEHO K 3TOMY
CUJION OOCTOSITENILCTB IS OXPaHbl MHTEPECOB JIMIIA, BBIIABIIETO J10-
BepeHHOCTD. IlepeaaBLInii MOJTHOMOYUS APYTOMY JIUIY AOJKEH W3-
BECTUTb 00 3TOM BBIIABIIIETO TOBEPEHHOCTh M COOOIIUTHL €My He00X0-
IUMBbIe CBENEeHUS O JIMIe, KOTOPOMY IepeJaHbl TTOJHOMOYMS.
HewucrnomHeHne 3Toi 00s13aHHOCTH BO3JIaraeT Ha IepeaaBInero moji-
HOMOYMST OTBETCTBEHHOCTb 3a IEHCTBUS JIM1IA, KOTOPOMY OH Iepena
IMOJTHOMOYHS, KakK 3a cBou cobctBeHHbIE (CT. 187 'K PD). Cpok neii-
CTBUSI TOBEPEHHOCTH, BBIAAHHOW B TTOPSIIKE TIEPEAOBEPHUSI, HE MOXET
MPEBBIIIATh CPOKA NEWCTBUS TOBEPEHHOCTH, HA OCHOBAaHUM KOTOPOiA
OHa BbIJaHa.

JleiicTBUE 10BEPEHHOCTH MPEKPAMAETCS BCJIEACTBHE:

1) ucreyeHuUs cpoka 1OBEPEHHOCTH;

2) OTMEHBI IOBEPEHHOCTH JINIIOM, BBIIABIINM €€;

3) oTkaza Julia, KOTOpOMY BblJaHa JOBEPEHHOCTD;

4) mpeKpalleHUsT IOPUINIECKOTO JUIA, OT UMEHU KOTOPOTO BbI-

JlaHa TOBEPEHHOCTD;

5) mpekpallleHUs IOPUANYECKOTO JINIa, KOTOPOMY BbIIaHa J0Be-

PEHHOCT®;

6) cMepTH rpaskIaHWHA, BbIAABIIETO JOBEPEHHOCTD, PU3HAHUS €T0

HeNleecIocOOHBIM, OTPaHMYEHHO AeeCTIOCOOHBIM WU Oe3BECTHO OT-

CYTCTBYIOLLUM;

7) cMepTH TpaXIaHWHA, KOTOPOMY BbIZaHa TOBEPEHHOCTH, TIPH-

3HAHMS €r0 HEJAEeCMOCOOHBIM, OTPAHUUYEHHO Ae€CITOCOOHBIM VITH

6e3BECTHO OTCYTCTBYIOIINM.

JIuuo, BbIIaBIliee JOBEPEHHOCTh, MOXKET B JII0O00€ BpeMsI OTMEHUTh
JIOBEPEHHOCTh WM TIepeoBepHe, a JINIO, KOTOPOMY JOBEPEHHOCTh
BblIaHa, — OTKa3aThCst OT Hee. CoraireHre 06 0TKa3e OT 3THX IpaB
HUYTOXHO.

C npekpaieHrueM J10BEPEHHOCTH TepsieT cuiy nepenosepue (cr. 188
I'K PD).

ITo mpekpaleHuu TOBEPEHHOCTH JIMLIO, KOTOPOMY OHa BblAaHa,
WJIM €TO MPaBOINPEEMHUKHN 00s13aHbI HEMEJIEHHO BEPHYTh JTOBEpPEH-
HocThb (cT. 189 T'K PD).

CTOUT pa3anyarh CJIEAYIOIINe BUIbI TOBEPEHHOCTH:

1) pa3zosyr dosepennocms, BbliaBaeMylo JOBEPUTEIEM Ha yJaCTUs

MpeACTaBUTEIS 10 OJHOMY JIeJTy B OTHOM CyJe;

2) cneyuanvbHyro 006epeHHOCMb, BEIIABAEMYIO TOBEPUTEIEM Ha Bele-

HMe OJTHOTO JieJla MPEeNCTaBUTENIEM BO BCeX CYIeOHbBIX MHCTAHIIUSIX;
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3) 06wy dosepenHocmsb, BbIAABAEMYIO TOBEPUTEIEM Ha BEICHUE
BCEX TPAKIAHCKHUX JIeJT, 3aTParuBaloInX MHTEPECH TOBEPUTEIST BO
BCEX CyJIeOHBIX OPTaHOB.

IToaHOMOYMS npeacTaBuTeNeit 3akperuieHsl B ¢T. 54 T'TIK PO: nipen-
CTaBUTE/b BIIPaBe COBEPIIATh OT MMEHU MPEACTABISIEMOr0 BCe IMpo-
1eccyanbHble AeiicTBust. OmHaKO MpaBo MPENCTaBUTENs Ha MOAIMICa-
HME UCKOBOTO 3asIBIEHUsI, MMPENbSIBICHUE €r0 B Cyl, Mepeaady cropa
Ha pacCMOTPEHNE TPETEHCKOTOo Cy/a, MpeabsIBIeHNe BCTPEUHOTO HCKa,
TTOJTHBIN MJTA YaCTUYHBIN OTKA3 OT UCKOBBIX TPeOOBAHUI, yMEHbIIICHUE
MX pa3Mepa, MpU3HaHUe MCKa, U3MEHEHNe MpeIMeTa WIM OCHOBAHMS
HcKa, 3aKII0UeHHe MUPOBOTO COMIALeHUs, Tiepenadyy MOJHOMOYMI
Ipyromy Juily (repeaoBepue), o0xkaaloBaHUe CyaeOHOro ITOCTaHOBIIEe-
HUS, TIPEeIbsIBICHUE UCTIOTHUTEIBHOTO TOKYMEHTA K B3bICKAHUIO, TI0-
JIydeHUe MPUCYKIEHHOTO MMYIIECTBAa WM JEHET MTOJIKHO OBITH CIie-
LIMaJIbHO OTOBOPEHO B JIOBEPEHHOCTH, BBIIAHHOW TPEICTABIISICMbIM
JIATIOM.



JIEKIIUS Ne 6. Jloka3aresibcTBa U 10Ka3bIBAHHUE
B IPaXKJIAHCKOM Mpolecce

1. Ilonsaimue doka3svléanus 6 epaxrcoancKkom npouyecce

Cyne0Hoe noKa3bIBaHHE KaK OIOCPeNOBaHHas opMma CymeOHOTO
MMO3HAHUS MIPEACTABIISIET COOOI YETKO U IETATbHO PErIAMEHTUPOBAH-
HYIO 3aKOHOM ITPOIIECCYATbHYIO NESITeTbHOCTD CYla W YIaCTBYIOIINX
B JIeJIe JIMII 110 M3YYeHUIO (PaKTHMUECKUX OOCTOSITEIBCTB ITOCPEICTBOM
JOKA3aTeJTbCTBA C IIEJIbI0 3aKOHHOTO M 0OOCHOBAHHOTO Pa3peIleHUsT

paBoBOro KoHMuKra’.

BuIAesTIOT mATh CTaaMii CyAe0HOTO J0KA3bIBAHKUA:

1) ykaszanue 3aunmepecosannuvix auy Ha dokazameavcmea. I1pu mo-
Jlaye MCKOBOTO 3asiBJICHUST UCTEIl YKa3bIBACT B HEM JI0KA3aTeJIbCT-
Ba, HA OCHOBAHWM KOTOPBIX CUUTAET, YTO €T MPaBO HAPYIIEHO WU
OCTIOpEHO. DTO HE O3HAyaeT, YTO HCTel NOJDKeH (haKTUUueCcKu
MPEeOCTaBUTD JI0Ka3aTeabcTBa. Ho Mpu BEIHECEHUM OTpeaeIeHUS
O TIPUHSATUM UCKOBOTO 3asiBJIEHUST U BO30YKIEHUH TPaKIaHCKOTO
MPOM3BOICTBA IO AEY CYI TOJKEeH yOeIUThCs, YTO MPaBo, 3aKOH-
HBII MHTEpeC UCTLA HapylleHbl. Tak, HarmpuMep, MPU 0COOOM MPOo-
M3BOJICTBE JUISI YCTAHOBJICHUS (haKTOB, MMEIOIIMX IOPUINIECKOe
3HaUeHUE, 3asBUTENIO0 HEOOXONMMO TMPEACTaBUTh OKA3aTelbCTBA
0 TOM, YTO MHBIM BHECYIEOHBIM ITyTeM UX TTOJyUYeHe HEBO3ZMOXHO;
2) npedcmasnenue u packpvimue dokazamenbcms. CTOPOHbBI TOJIK-
HBI TIPEICTABUTD BCE MMEIOIITMECS TTO JIENTy TOKa3aTeIbCTBA CYIY IS
WX MccrenoBaHusl. Marepuaiibl ToKa3bIBaHUSI TIPENOCTABIISIOTCS JIU-
LIaMH1, HETIOCPEICTBEHHO yJaCcTBYIOIIUMU B fefie. A, clieoBaTeTb-
HO, TIPEICTaBJISITh 10Ka3aTeIbCTBEHHYIO 0a3y MOTYT TakKe 1 Tpe-
CTaBUTEJIN.

Ecnu ke cyn mocuuTaet, 4yTo MpeacTaBlIeHHBIX JOKa3aTeIbCTB He-
JIOCTATOYHO TSI BBIHECEHUS TIPaBUIIBHOTO, 3aKOHHOTO U 000CHO-
BaHHOT'O PEIIEHMS, OH MOXET MPEUIOKUTh CTOPOHAM TPEICTaBUTh
JOTIOJTHUTEJIbHbIE JOKA3aTeJbCTBA. ECu NONMOJHUTE/IbHbIE T0Ka-

7 BukytM. A. I'paxkxmanckuii mpouecc Poccuu: Yueonuk. M., 2004.
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3aTeJIbCTBA HE OYIyT MPEACTABICHbBI, TO CY/ BbIHECET pellieHue Ha
OCHOBaHUU TeX, KOTOpble uMmetoTcs B nene. Ho 3a HemocTarouHoC-
ThIO TOKa3aHHbIX (PAKTOB Cy/l MOXKET BBIHECTH pellieHue 00 oTKaze
B UCKOBBIX TPEOOBAHUSIX MJIU yIOBJIETBOPEHUN UCKOBBIX TpeOOBa-
HUI He B MoJHOM oObeMe. B mpoliecce mpencraBiieHUs] q0Ka3a-
TEJIbCTB CYJI OTIpeesisieT, Kakre 00CTOSITeTbCTBA UMEIOT 3HAYeHNE
JUTS1 IeJia, KaKOW CTOPOHE HAIIEXXUT UX JOKa3bIBaTh, BHIHOCUTD 00-
CTOSITEJILCTBA HAa OOCYKIIEHUE, TaXKe €CJIM CTOPOHBI Ha Kakue-J11u00
U3 HUX He ccbutanuch. [lpencrapisieTcs HEOOXOAUMBIM OTMETUTb,
YTO CYIIECTBYIOT OCHOBAHHS ISl OCBOOOXKIEHHSI OT OKA3bIBAHUS
(ct. 61 TTIK PD).

OOCTOSITENTLCTBA, TIPU3HAHHBIE CYIOM OOIIECTBEHHBIMU, HE HYX-
JaTcs B qoKa3biBaHUM. OOCTOSATENbCTBA, YCTAHOBICHHbBIE BCTY-
MUBILIMM B 3aKOHHYIO CWJIy CYIeOHBIM IMOCTAaHOBJICHUEM TI0 paHee
pPaccMOTPEHHOMY Hey, 00s13aTeIbHbI I Cyaa. YKa3aHHbIe 00CTO-
SITEJICTBA HE JIOKA3bIBAIOTCSI BHOBb U HE TOJIeXaT OCTIapUBaHUIO
MPU PACCMOTPEHUU IPYTOTO JieJia, B KOTOPOM YUYaCTBYIOT Te XKe JIv-
1a. [pu paccMOTpeHUHN TPaKAAHCKOTO Jiejia 00CTOSITe/IbCTBA, yCTa-
HOBJIEHHbBIE BCTYIUBIIMM B 3aKOHHYIO CUJIy pEllIeHUeM apOUTpax-
HOTO Cyla, He JOJDKHBI TOKAa3bIBaThCSl MU HE MOTYT OCHapUBaThCs
JIULIAMU, E€CJIM OHM YYaCTBOBAJIU B JieJie, KOTOPOE ObLIO pa3pelieHo
apOUTpakKHBIM CylI0M. BCTynmuBIIMiA B 3aKOHHYIO CUJTY TIPUTOBOP
cyla TI0 YroJIOBHOMY Jiejly o0si3aTesieH Ul Cyla, paccMaTpuBaio-
LIEro JIeJIO O TPaKIaHCKO-TIPABOBLIX MOCIEACTBUSIX JIEACTBUM JIU-
11a, B OTHOLIEHUU KOTOPOTO BBIHECEH TMPUTOBOP Cy/a, MO BOMPO-
caM, UMeJIM JIU MECTO 3TH JEHUCTBUS U COBEPILEHBI JIM OHU TaHHBIM
JIALIOM;

3) cobupanue u ucmpebosarue dokazamenvcmes. COrJIaCHO MPOLIECCY-
aJlIbHOMY 3aKOHOJATEJIbCTBY J10Ka3aTeJIbCTBA MPEICTABISIOTCS
CTOPOHAMM, 3aMHTEPECOBAHHBIMM B Ucxoje neia. Cyn He MOXeT
BMEILIMBATHCSL B TIPOLIECC TIPEACTABICHUST 10KA3aTeIbCTB CTOPOHA-
MU. OJTHAKO €CJIM OT CTOPOHBI MOCTYIUIIO XOAATACTBO O HEBO3MOX-
HOCTU WJIM 3aTPYIHUTEILHOCTH TIOJYYEHMSI KaKUX-TMOO J0Ka3a-
TEJbCTB, KOTOPbIE MMEIOT TIPSIMOE OTHOIIEHWE K TpaXKTaHCKOMY
JieJly, TO Cyl BIIpaBe MOMOYb CTOPOHAM B MCTPEOOBAHMM JOKa3a-
TEJIbCTB.

Cyq HarnpaBJIsieT 3apoc B COOTBETCTBYIOIIMIA OPraH WK TpaXIaHUHY
JUIST TIOJTydeHUsT TOKa3aTesIbCTB. JJ0JDKHOCTHBIE JIMIA WU TPaKaaHe,
He MMEIoII1e BO3MOXKHOCTH MPENCTaBUTh UCTPEOYeMOe 10Ka3aTeb-
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CTBO BOOOIIIE WJIK B YCTAHOBJICHHBIN CYIOM CPOK, JOJDKHBI M3BEC-
TATH 00 3TOM CyI B TeYeHHUEe S5 IHEeIl co IHS ITOJIydeHMs 3aIrpoca
C yKazaHueM NpUIMH. B citydae HeMsBelleHUs cy/a, a TaKKe B CIIy-
Yyae HeBBITTOJIHEHHS TPEOOBAHUS Cylla O MPEACTABIEHNH J0Ka3aTeb-
CTBa 110 IPUYMHAM, IPU3HAHHBIM CYJIOM HEYBaKUTEJIbHBIMU, HA BU-
HOBHBIX JOJDKHOCTHBIX JIMI[ WJIM Ha TpaXkmaH, He SIBJISIOIIMXCS
JIMLIaMU, YYaCTBYIOIIMMMU B ieJie, HajaraeTcs mrpad — Ha JT0JKHO-
CTHBIX Jiu1l B pazmepe 1o 10 MPOT, Ha rpaxknan — g0 5 MPOT;

4) guxcayus u uccredoganue UMeOUWUXC 00KA3AMENbCME. DTO
cieayonias ctaaust cyaieOHOro 10Ka3bIBaHUS, HA KOTOPOI MPOMUC-
XOIUT UCCIIEOBAaHNUE TOKA3aTeIbCTB, MPEICTABICHHBIX CTOPOHAMH.
Bce nmpencrapieHHble A0Ka3aTeNbCTBA (PUKCUPYIOTCSI B TIPOTOKOJIE
cynebHoro 3acenaHus. B xoze nccienoBaHms 10Ka3aTeTbCTB MPOVC-
XOIUT U3BJIcUeHUEe MHGPOPMALIMK, HEOOXOIUMOM ISl TIOATBEPKIC-
HUS JTMOO OTIPOBEPKEHUST OOCTOSITEIBCTB TT0 Jey. B rpaxkmaHckoM
Trpoliecce BBIACSIOT PA CHOCOO0B MCC/IeIOBAHMII JOKA3aTEIbCTB —
TosTydeHre 0ObSICHEHHI CTOPOH M TPETBUX JIMII, TOTIPOC CBUIETEeH
M BKCIIEPTOB, O3HAKOMJIEHME U OIJIallleHUe MUChbMEHHBIX J10Ka3a-
TEJLCTB, OCMOTP BEIECTBEHHBIX TI0KA3aTeIbCTB, BOCTIPOM3BEICHHE
ay/lio- U BUJACO3AIUCH.

CTOUT OTMETHUTB, YTO B CITy4ae HEBOZMOXKHOCTH WJIN 3aTPYTHUTEITb-
HOI TOCTaBKM JI0KA3aTeJbCTB B CYI CYI MOXKET IMPOU3BECTH OCMOTP
1 MCClIeIOBaHUE TTMCbMEHHBIX WJIM BEIIIECTBEHHBIX JJOKA3aTeIbCTB
10 MECTY MX XpaHEeHUsI WIM UX MeCTOHaxoXaeHuo. OCMOTp U Uc-
CJIeZIOBaHUE TOKA3aTebCTB MPOM3BOIATCS CYIOM C M3BEIICHUEM
JIMI, yYacTByOIIMX B nejie. OMHAKO MX HesIBKA He TPErsTCTBYeT
OCMOTpPY U UCCJIENOBAaHMIO J0Ka3aTeIbCTB. B ciyyae HeoOxommmMo-
CTH JUISI y9aCTHUSI B OCMOTPE M MCCJIENOBAaHNU JOKA3aTeIbCTB MOTYT
OBITh BBI3BaHBI AKCIEPTHI, CIIELUAINCTHI, cBUAeTeNU. [Tpr ocMoTpe
W UCCIENOBAaHUM JOKA3aTEIbCTB M0 UX MECTOHAXOXJ/IEHUIO COCTaB-
ngercst mpotokod (ct. 58 TTIK P®D);

5) ouenka doxazamenvcms. CornacHo ct. 67 I'TIK P® cyn oeHn-
BaeT J0Ka3aTeJIbCcTBa M0 CBOEMY BHYTPEHHEMY YOEXKIEHUIO, OCHO-
BaHHOMY Ha BCECTOPOHHEM, TMOJIHOM, OOBEKTHBHOM W HETOCPEe/-
CTBEHHOM HCCJIeJOBAHUM WMEIOIIUXCS B Jejie J10Ka3aTe/IbCTB.
Hukakue nmokazaTenbCcTBa HE UMEIOT JUTS CyJa 3apaHee YCTaHOBJIeH-
Hoi1 cuiibl. CyJt OLIeHUBAET OTHOCUMOCTD, JOMYCTUMOCTb, TOCTOBEP-
HOCTb KaXXIIOTO 10Ka3aTe/IbCTBA B OTAEIbHOCTH, a TAKXKE TOCTATOU-
HOCTh M B3aMMHYIO CBSI3b JOKa3aTeJIbCTB B WX COBOKYITHOCTH.
PesynbraThl OLIGHKM H0KA3aTeIbCTB Cyl 00s13aH OTPa3uTh B pelle-
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Hun. [Ipy OLEHKE TOKYMEHTOB WJIM MHBIX MMCbMEHHBIX JOKa3a-
TENILCTB CyH O0si3aH C yYETOM IPYIMX JOKAa3aTeIbCTB YOCIUTHCS
B TOM, YTO TaKKe JOKYMEHTBI WM MHOE MMCbMEHHOE J0KAa3aTe b~
CTBO MCXOIST OT OpraHa, YIOJHOMOYEHHOIO MpEICTaBIsITh HaH-
HBII BUI IOKA3aTe/IbCTB, ITOMIMCAHBI JIMLIOM, MMEIOIIUM IIPaBO
CKPEIUISATh JOKYMEHT IMOMIKMCHIO, COAepKaT BCE IPYyrHe HEOTheM-
JIeMbIe PEKBU3UTHI JAHHOTO BUJA TOKA3ATEIbCTB.

[pu oLieHKe KOMMK JOKYMEHTA MJIM MHOTO ITMChbMEHHOTO JI0Ka3a-
TEJILCTBA CYJI IIPOBEPSIET, HE TIPOU3OLLIIO JIX TIPY KOIIMPOBAHUN W3-
MEHEHUE COMIepKaHMsI KOIMUU JOKyMEHTa MO CPaBHEHUIO C €ro
OPUTHMHAJIOM, C TIOMOIIBI0 KAKOI0 TEXHUYECKOIO MpHeMa BBIIOJ-
HEHO KOIIMPOBAaHME, rAPAHTUPYET JIM KOIMUPOBAHKME TOXKIECTBEH-
HOCTb KOITUY JOKYMEHTA ¥ €70 OPUTMHAJIA, KAKMM 00pa3oM XpaHM-
JIach KOIMSI TOKYMEHTA.

Cyn He MOXET CUMTaTh TOKa3aHHBIMU OOCTOSITEIbCTBA, MOATBEP-
JKIIaeMBbI€ TOJIbKO KOITUEH JOKYMEHTa MJIM MHOTO IIMCbMEHHOTO JI0-
Ka3aTesbCTBa, €CJIM YTpaueH M He MepeiaH CYdy OpUTMHA IOKY-
MEHTa, IPEACTaBJICHHbBIC KaXKIOW U3 CIIOPSIIUX CTOPOH KOIMH
3TOr0 JOKYMEHTA HE TOXIECTBEHHBI MEXKIY CO00il M HEBO3MOXHO
YCTaHOBUTH MOIMHHOE COIEPXKaHNE OPUTMHAIA TOKYMEHTA C I10-
MOILBIO IPYTUX 10Ka3aTeIbCTB.

2. Ilonamue doxazameabcme 6 epaxcoancKkom npouecce

JlokazaTebCTBAMHU 1O A€y SIBJISIOTCS MOJTYYEHHbIE B PETyCMOT-
PEHHOM 3aKOHOM TOpsiiKe CBeAeHUS O (haKTax, HA OCHOBE KOTOPBIX
Cyll yCTAaHABJIIMBAET HAJIMUME WJIM OTCYTCTBUE OOCTOSATENBCTB, 00OC-
HOBBIBAIOLIMX TPEOOBAHUS U BO3PAKEHUS CTOPOH, a TAKXKE MHBIX 00-
CTOSITEJIbCTB, UMEIOIINX 3HAUYEHUE JIJISI TIPABUJILHOTO PACCMOTPEHUS
W pa3pelieHus aena.

DTU CBEIEeHUSI MOTYT OBbITh MOJYYeHbl U3 OOBSICHEHUU CTOPOH
U TPEThUX JIULI, TOKA3aHUI CBUAETECH, MMCbMEHHbIX U BEIIECTBEH-
HBIX 0Ka3aTeJbCTB, ayIUO- U BUACO3AMUCE, 3aKII0UEHUI IKCTIep-
ToB. He crouT 3a0bIBaTh, UTO 1OKA3aTeJIbCTBA, MOJYYEHHbIE C HApy-
IIEHUEM 3aKOHa, HEe MMEIOT IOpUIUYECKON CUJIbl U HE MOTYT ObITh
MOJIOKEeHBI B OCHOBY penieHus cyna (ct. 55 T'TIK P®). Crout ot™me-
TUTh, UTO ayIUO- U BUIEO3AMUCh sIBJsIIoTCs HoBeutoii [TIK PO.

B cr. 49 TTIK PCOCP ycranaBnuBaeTcsl MCUEPIBIBAIOIIMIA TTepe-
YeHb CPEICTB IOKA3hIBAHUS: OObSICHEHNUSI CTOPOH U TPETHUX JIUILL, TTOKa3a-
HMSI CBUIETENEl, MMCbMEHHbIE T0KA3aTeIbCTBa, BELIECTBEHHbIE T0Ka3a-
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TEJILCTBA U 3aKJIIOYEHUE 3KCIEepToB. B rpakmaHCKOM TpolieccyabHOM
3aKOHOJATEILCTBE HE IPEIyCMaTpUBACTCS TAKOE CPEICTBO JOKA3bIBa-
HMSI, KaK [TOKA3aHUsI CBUAETENISI. B yroJoBHOM IpoLiecCyanbHOM 3aKOHO-
JIaTeJIbCTBE JaHHas HoBesuta Oblia BBemeHa B 2003 r. Ilpenmonaraercs,
YTO 3aKJTIOUYEHME U TTOKA3aHUE CIIeLIMATIICTA TAKKE MOTYT ITPEACTaBISITh
co0O0M CpeCTBO JOKA3bIBAHMSI.

Ha npakTuke BO3HUKAIOT BOIMPOCHI, HE TPEOYIOIINE 3aKIIOUCHUS
sKcrepTa. bosee pasyMHbBIM IIpeaCcTaBISIeTCs! IPUTJIACUTD CIIELIMAINC-
Ta JJIs Ja4u Pa3bsICHEHUI 10 MHTEPeCYIoLIMM BorpocaMm. KoHeuHo,
MPaBOBOI CTATYC CTIEIMATIMCTA OTJIMYAETCS OT PABOBOI'0O CTAaTyca 9KC-
neprta. IlpaBa, 00s13aHHOCTU M TOJHOMOYMSI IKCIIepTa 3aKperieHb
B ®3 «O rocymapCTBEHHOU CyneOHO-3KCIIEPTHON OeSITeIbHOCTU
B P®». OnHaKo CrieMaluCT TaKXKe SBJSIETCSI JIMLOM C Mpodeccro-
HaJIbHBIMM 3HAHUSIMU, KOTOPbIE MOTYT MOBJIUSITh HA MCXO JIeJIa.

Kak 0b1710 yKa3aHo BbIIIIE, Cy/I [TPU OLICHKE J0KAa3aTeJIbCTB ONpee-
JISIET OTHOCUMOCTb, JI0IYCTUMOCTh, TOCTOBEPHOCTb H I0CTATOYHOCTH /I0-
Ka3aTeJIbCTB.

OTHOCHMBIMU JIOKA3aTeIbCTBAMM B TPAXKIAHCKOM ITPOLIECCE SIBJISIFOT-
cs1 Te JOKA3aTeIbCTBA, KOTOPhIE MMEIOT TO UJIM MHOE OTHOLIEHUE K pac-
CMOTPEHMIO U Pa3pelleHMIO [eiia 1o cyluecTBy. [TosToMy Ipu moaTBep-
KIeHUU (haKTOB, MMEIOIIMX 3HAYEHME IS BBIHECEHUS TPaBUILHOTO
pelIeHusI, CTOPOHBI JOJIKHBI TPEACTABISITh J0Ka3aTeabCTBA, UMEHO-
LI1€ CBS3b C MPEAbSIBICHHBIMU TPEOOBAaHUAMU U (haKTaMu, TpeOyio-
LIMMM MOATBEPKACHUST MU OTIPOBEPXKEHUS.

Jlonycmumocms COOTHOCUTCSI ¢ TEPMUHOM «OTPaHUUYEHUST» B MC-
MOJIb30BaHUM JI0KA3aTeIbCTB, TMPENbSIBIIeMbIX cTopoHamu. CBoero
poma OorpaHMUYEHUSI HE YCTAHOBJCHBI B IPAXIAHCKOM IIPOLIECCYallb-
HOM 3aKOoHozaTeJbcTBe. OrpaHUYeHUs YCTAaHOBJIEHbBI B HOpMax MaTe-
puaiabHOro mnpasa. Hanpumep, HecoOJtoaeHe TTPOCTON MTMCbMEHHOMN
(opMbI crenKM TUIIaeT CTOPOHBI MpaBa B Cllydae Criopa CChLIaThCs
B MOATBEPXKICHME CAEIKU HA CBUACTEIbCKUE MOKA3aHUsI, HO JIMLIACT
rpaBa MPUBOAMTL MUCbMEHHBIE U APyrue JoKaszaTenberBa (cT. 162 TK
P®). OneHKa 1oKa3aTeIbCTB CYI0M COMPOBOXKIACTCS TIPOBEPKOIA TOCTO-
BEPHOCTHU [T0KA3aTeJILCTB, MPEACTABISIEMbIX CTOpOHAMU. ['paskmaHCKuM
MPOLIECCYAIbHBIM 3aKOHOIATEIbCTBOM YCTAHOBIICHO, YTO CYI HE MOXET
MPUHUMATh KOINMUU JOKYMEHTOB KaK MUCbMEHHBbIC I0Ka3aTeJIbCTBA,
TOJIKO JIMIIb TIPU YIOCTOBEPEHUM UX C OPUTMHAJIAMU.

IIpu ompeneaeHUM OOCTOBEPHOCTU TOKA3aTENIbCTB ITPOBOIUTCS
U TIpOBEpPKa UCTOUHUKOB MOJIyUYEeHUs JOKA3aTeIbCTB, TaK KaK J0Ka3a-
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TEJbCTBA, MOJYYCHHbIC C HapyIIEHWEM TPOLIeCCyallbHOTO 3aKOHOIA-
TEJbCTBA, HE MOTYT OBITH MOJIOXEHBI B OCHOBY CYJCOHOTO pelleHUs
10 TpakaaHCKOMY nety. [TocaemHM MprU3HAKOM JI0Ka3aTeIbCTBa SIB-
JIIeTCs 00CMamouHoCms.

[1pu paccMoTpeHUU Aesia Cyl OMpenessieT, sIBASeTCs JIu 00beM
MpeICTaBICHHBIX JOKA3aTeIbCTB JOCTATOUHBIM IS BBIHECEHUS TIpa-
BUJIBHOTO, 3aKOHHOTI'O M 000CHOBAaHHOTO cynaeOHoro pereHus. [1pu
HEeIOCTaTOYHOCTU TPEACTaBICHHBIX CTOPOHON M0Ka3aTeJbCTB CYI
B TIpollecce MCKOBOTO MTPOU3BOJICTBA MOXET BBIHECTH CyneOHOE pe-
IeHre 00 0TKa3e B YIOBJIETBOPEHUN NCKOBBIX TPEOOBAHMIA.

B npousBozcTBe Mo AeaamM U3 MyoJIMIHBIX TTPABOOTHOIIEHUI TTPU
OCIapyMBaHUM 3asiBUTEJIEM HOPMATMBHOIO aKTa 3aMHTEPECOBAHHOE
JINIIO 00sI3aHO TIPEAOCTABUTh HEOOXONMMBIN 00BEM TOKA3aTEIbCT-
BEHHOI 06a3bl, B TOM YKCJIe ¥ TO, YTO JaHHBII HOPMATUBHBIN aKT He
MPOTUBOPEUUT MosiokeHusIM KoHnctutyiuu PO u He Hapyiaer rpas,
CBO0OJI 1 3aKOHHBIX MHTEPECOB TPakJIaHMHA.

B npoTHBHOM cliydae 3a HEJOCTATOYHOCTBIO MPEAbSIBIEHHBIX TOKa-
3aTeJILCTB CYJI BBIHECET CyIeOHOe pellieHre 0 IPOTUBOPEUNY HOPMATHB-
Horo akta KoHnctutyuuu PO u npusHaeT ero HeieliCTBUTEIbHbIM.

IIpenmeTom 10Ka3bIBAHKS B IPAKIAHCKOM MPOIIECCE SIBJISIIOTCS] 00CTO-
SITEIbCTBA, UMEIOLIME 3HAUSHUST [UTS1 MPaBUJILHOTO pa3pellieHrst U pac-
CMOTPEHUS TPaKIaHCKOTO JieJia, 000CHOBBIBAIOIIME TPEOOBAHMS U BO3-
pakeHus1 CTOPOH.

B rpaxmaHckoM Tipoliecce MPUHSITO KBaTU(UIIMPOBATh JOKa3a-
TenbCTBa. /l0Ka3aTebCcTBA MOTYT ObITh:

1) npsameie u koceennwvie. I1pssMble TOKa3aTeJIbCTBA UMEIOT HEIO-

CPEICTBEHHOE OTHOIIEHUE K MaTepUalbHO-TTPABOBBIM TPEOOBAHM-

M. [Ipamvie dokazamenbcmea NOJKHBI YKa3bIBaTh HA HAIMIUE BbI-

IeyKa3aHHOTO haKTa WIM COBEpIIeHHe YKa3aHHOTO NEHCTBUSI.

Koceernnvie dokazamenvcmea HaipsIMy1o (PaKTOB TPaKIaHCKOTO e~

JIa He KacaloTcsl, HO B COBOKYITHOCTH TPEICTABIISIIOT ICHYIO KapTH-

HY O TPOUCXOSIIEM WK MOATBEPKAAIOT B TOM WJIM MHOM CTeNeH!

Hajauuue ¢axra.

KocBeHHbIe fOKa3aTeIbCTBA OYIYT YYUTHIBATHCS B COBOKYITHOCTH,

€CJIM OHU He TIPOTUBOpeYaT ApyT apyry. PelreHne, BeIHECEHHOE Ha

OCHOBaHUM COBOKYITHOCTH KOCBEHHBIX (haKTOB, MOXET OBITh OT-

MEHEHO IT0 MOTMBaM HEOOOCHOBAHHOCTH;

2) HauanvHvle u npouzeodHsvle. HavyanbHble IOKa3aTeabcTBa (I10-

NIPYTOMY MX Ha3bIBAIOT «IIEPBUYHBIE JOKA3aTEIbCTBA») MPEACTAB-
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JITIOT OO0, HapUMep, OpUTMHAJIbHbBIE JOKYMEHTHI, TTPECTaBIsie-
Mble B Ka4ecTBe 0Ka3aTeJIbCTBA 1O neiy. [Ipou3BOIHBIMU qOKa3a-
TEJIbCTBAMU OYAYT SIBJISATHCS KOMUM OPUTMHAIBHBIX JOKYMEHTOB,
3aBepEHHbIE B CyJIeOHOM 3acelaHMM CYJIOM WJIM 3aBEpPEHHbIE HOTa-
PHABHO;

3) auunvle u npedmemusie dokazameavcmea. K JTUUHBIM q0Ka3a-

TEJbCTBAM OTHOCSTCS TTOKa3aHUsI CBUIETENCi, OObSICHEHUsI CTO-

POH M TPETHUX JIUII, T. €. JOKA3aTeJIbCTBA, HEPAa3PBIBHO CBSI3aHHBIC

¢ TMYHOCTBIO. [TpenMeTHBIMM JOKa3aTeIbCTBAMU OYAYT SIBISTHCS

BEIIIECTBEHHbIC Y MMCbMEHHBIC J0Ka3aTeIbCTBA.

B ropuanueckoii mutepaType Takke BBIIESIOT He0OX0MMMble 10Ka3a-
TeJbCTBA, 0€3 HATMUUS KOTOPBIX Cyl HE MOXKET BBIHECTH CyIeOHOe pe-
meHue. OpraH MpaBoCyAs U151 BBIHECEHUSI TTPABMIIBHOTO PEIeH s 1071
JKEH TOJIy4WTh JaHHbIe J0Ka3aTelbcTBa Ha pyku. Hampumep, mipu
BOZHMKHOBEHMH CITOpa O HEIEUCTBUTELHOCTH JOTOBOPA KYTUIM-TIpo/Ia-
K1 KBapTHUPBI Cyldy HEOOXOAMMbBI TaKME JOKA3aTeJIbCTBA, KaK JTOKYMEH-
ThI, TIOATBEPXKAOIINE 3aKIIOUEHUE CEJTKH, KITIOUM OT KBAPTUPHI U T. II.

Jluia, ygacTBylolye B felie, UMEIoIIe OCHOBAHMSI OITacaThbCsl, YTO
MpeJcTaBieHne HEeOOXOMMMBIX JUISI HUX JI0Ka3aTeJIbCTB OKaXKeTCs
BITOCJICZICTBUM HEBO3MOKHBIM WJIM 3aTPYIHUTEIBHBIM, MOTYT IPO-
CUTH CyaI 00 obecrieueHnn ITUX HoKa3aTeabCcTB (cT. 64 TTIK PD).
s obecrieyeHUsI 10Ka3aTeIbCTB CTOPOHOM, TPETHUM JIMIIOM MOaeT-
csl 3asiBJICHUE B CY/l, B KOTOPOM pacCMaTpUBAETCs NIEJI0 I B pailoHe
NEATETbHOCTH KOTOPOTO JOJIKHBI OBITH TTPOU3BEIEHBI TTPOIIECCYaThb-
Hble NEMCTBUS MO 00eCTeUYeHUIO T10KA3aTeIbCTB.

B 3asiBieHUM 10JKHBI OBITH yKa3aHbl COJEPKaHUe paccMaTpuBae-
MOTO JieJia, CBEACHUST O CTOPOHAX M MECTE UX MPOXXKUBAHUS WIIK UX Me-
CTOHAXOXIEHUM, 0Ka3aTelbCTBa, KOTOpble HEeoOXoauMo obecrie-
YUTb, OOCTOSITENILCTBA, IJISI MOATBEPXKIACHUSI KOTOPBIX HEOOXOAUMBI
9TU JI0KA3aTeIbCTBA, TPUYNHbI, TIOHYIUBIIUE 3aSBUTENSI 00OPAaTUTHCS
¢ pocw0oii 00 obecreueHnu aokazareabeTs (cT. 65 TTIK PD).

He ctout 3a6biBaTh, 4TO 3a (hajbcuduUKalMIO 10Ka3aTeIbCTB YIro-
JIOBHBIM 3aKOHOJATEIbCTBOM TPEIyCMOTPEHa OTBETCTBEeHHOCTh. Co-
rimacHO cT. 303 YK P® ¢anbcudukaiys 10Ka3aTeIbCTB MO TPpaXkKIaH-
CKOMY JIeJTy JIMIIOM, YYacTBYIOIIMM B Jiejie, UM €ro MPeaCcTaBUTeIeM
Haka3bIBaeTCsl BIUIOTH 0 apecTa, He TMpeBbIIalonero 4 Mecsies.
3a danbcudrKauo MOTYT ObITh TaKXKe Ha3HaUeHBbI ITpad B pazmepe
ot 100 000 mo 300 000 py6. mub0 McIpaBUTEIbHBIE PAOOTHI HAa CPOK OT
1 no 2 ner.

55



3. ObsacHeHus cmopon u mpemuux Auuy,

Haubosee akTMBHBIMM yJaCTHUKAMM B IpaXkKIaHCKOM IPOU3BOJI-
CTBE TI0 JeJy SIBJISIOTCS WCTeIl, OTBETYMK U TPEThU JIMIIA, 3asBIISAIO-
LIME 1 He 3asIBJISIIOLINE CAMOCTOSITeJIbHBIX TPEOOBAHUI OTHOCUTETLHO
npeaMeta crnopa. CTOPOHbI, TPETbU JIMIIa MOTYT AaBaTh OOBSICHEHUS
KaK YCTHO, TaK U MMCbMEHHO.

YCTHO CTOPOHBI, TPETbU JIMIIA JAIOT CBOM OOBSICHEHUS B XOJe
TrpaXKIaHCKOTO TPOM3BOJICTBA MO ey B IPOIECCe OCYIIECTBICHUS
JIOKa3bIBaHUsI TPeOOBAHUI, TIPEIBSIBISIEMbIX B UICKOBOM 3asiBJICHUU,
3asBJieHnHU, kajgoobe. [IucbMeHHbIE OOBSICHEHUS CTOPOH M TPEThUX
JIVII, KaK MPaBUJIO, COMEPIKATCST B UCKOBOM 3asIBJICHUU, 3asiBICHUM.

OOBSICHEHUSI CTOPOH M TPEThbUX JIMI[ 00 M3BECTHBIX UM OOCTOSI-
TEJIbCTBAX, UMEIOIINX 3HAUYEHUE JIJIST TPaBUIILHOTO PAaCCMOTPEHUST JIie-
Jla, TIo/IJIeXaT MPoBePKe U OLIEHKE HapsiIy ¢ IPYTMMU I0Ka3aTeIbCTBa-
Mmu. B ciydae, ecim cropoHa, 00s13aHHAs JOKa3bIBaTh CBOM TPEOOBAHMS
WJIX BO3paXEHMSsI, yAep>KMBaeT HaxXOAsIIMecs y Hee JoKa3aTeabCTBa
He TIPEeICTaBIIsIeT UX CYIy, CYI BIIpaBe 000CHOBATh CBOM BBIBOJBI O0b-
SICHEHUSIMU JIPYTOil CTOPOHHI.

IIpusHaHue CTOPOHOIT OOCTOSITENBLCTB, HA KOTOPBIX Ipyrasi CTOpO-
Ha OCHOBBIBAeT CBOU TPeOOBaHMS WJIM BO3PaKE€HM I, OCBOOOXKIAET IO~
CJIEIHIOI0 OT HEOOXOIMMOCTH TATbHEMIIIEro JOKa3bIBAaHUS 3TUX 00CTO-
aTenbCeTB. [Ipr3HaHMe 3aHOCUTCS B TIPOTOKOJ CyIeOHOTO 3acemaHusl.
IpusHaHue, U3T0XXEHHOE B MMCbMEHHOM BUJIE, MPUJIAraeTcsl K MaTe-
puasiaM jena.

BuiBaroT ciryyau, Koraa y cyiaa UMEIOTCS OCHOBaHMSI TIoJIaraTh, YTO
MPU3HAHUE COBEPIIEHO B LENSIX COKPBITUS AEHCTBUTEIbHBIX 0OCTOS-
TEJIbCTB JIeJ1a WK TOJ] BAUSIHUEM oOMaHa, HACUJIUSI, YIpo3bl, 100pOco-
BECTHOTO 3a0JIyXAeHUs, TOTAa Cyl He MPUHUMAET MIPU3HAHUE, O YeM
BBIHOCUT OIlpenesieHre. B aTom ciydae maHHbIe 0OCTOSITELCTBA TTOJI-
JIeXaT JOKa3bIBAHUIO Ha 001X ocHOBaHUsX (cT. 68 I'TIK PD).

4. Ceudemeawvcrkue noxazanus

B ct. 69 I'TIK P® nmaetcs omnpeneneHue, KTO SIBISIETCS CBUIETEIEM:
3TO JINIIO, KOTOPOMY MOTYT OBITh M3BECTHBI KaKWe-JIM00 CBEICHUS 00
0OCTOSITETbCTBAX, MMEIOIINX 3HAUYEHWE TSI PACCMOTPEHUST U pa3pelie-
Hus nena. HeoOXommMo yIMThIBaTh, UTO HE SIBISTIOTCS TOKA3aTeIbCTBAMU
CBeJIeHMUsI, COOOIIIEHHbIe CBUIETEIEM, €C/IM OH He MOXET YKa3aTh UCTOY-
HUK CBOE OCBEIOMJIEHHOCTH.
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JIuto, xonaraiicTByoILee O BHI30BE CBUIETENSI, 0013aHO YKa3aTh, Ka-
K¢ 00CTOSITENICTBA, UMEIOIIUE 3HAYSHWE TSI PACCMOTPEHUS U pa3pe-
LIEHUSI IeJ1a, MOXET MOATBEPAUTD CBUICTEIb, U COOOIIUTD CYJIy €ro NMsl,
0TYeCTBO, (haMUJTUIO U MECTOKHUTEIBCTRO.

I'paxxmaHcKUM MpoliecCyaTbHbIM 3aKOHOAATETLCTBOM YCTaHOBIIE -
HBI KaTeTOPHUH JIUII, KOTOPHIC He MOTYT BBICTYNATh B KA4eCTBe CBHJIE-
TeJs:

1) mpencraBUTEIW IO TPAXKIAAHCKOMY JEIy WU 3alIUTHUKUA TI0

YIOJIOBHOMY JieJly, Jefy 00 aIMUHUCTPATUBHBIX TpaBOHApPYIIe-

HUSIX, €CJIM 00CTOSITENIbCTBA, CTAJIM MM U3BECTHBI B CBSI3U C UCITOJ-

HEeHUeM 00sI3aHHOCTe MPeICTaBUTEISI MY 3allTUTHUKA;

2) cyaobu, MPUCSKHBIE, HAPOAHbBIE WM apOMTPaXKHbIE 3aceqaTeNH,

€CJIM peyub UJIET O BOMpOcaX, BOHUKIIKNX B COBEIIATEIbHOI KOMHa-

TE B CBSI3U C OOCYXXJIEHHMEM OOCTOSITETbCTB Jejia TIPU BBIHECEHUN

pelIeHust cyaa Ui MpUroBopa;

3) CBAILEHHOCTYXXUTEIU PETUTMO3HBIX OPraHU3alMiA, TPOLLIEAIINX

rOCy/IapCTBEHHYIO PETMCTPALIMIO, ecii 00 OOCTOSITEIbCTBAX Jiea,

WM CTaJIO M3BECTHO M3 UCTIOBE/IHN.

I'paxxnanckoe mpoleccyaslbHOE 3aKOHOIATENbCTBO TakKXKe YKa3bl-

BaeT Cllyyau, KOIrJa CBHIETeJb BIIPaBe OTKA3aThCA OT a4 CBUJE-

TeJIbCKMX MOKA3AHMIA:

1) rpaxmaHWH IIPOTHUB CaMOTO Cce0s;

2) cymnpyr MpoTUB CYIpyra, JAeTH, B TOM UYKCJIE YCHIHOBJICHHBIE,

MPOTUB POAMTENEN, YCBIHOBUTENIEH, POIUTENN, YCHIHOBUTEIN TIPO-

TUB JIETe, B TOM YKCJIe YCHIHOBJICHHBIX;

3) Opatbs, cecTpbl ApYr MPOTUB Apyra, Aeayllika, 6adylika mpo-

THB BHYKOB Y BHYKHW TIPOTUB JIAYIIKU U 0a0YIIKH;

4) nmerryTaThl 3aKOHHBIX OPTaHOB, B OTHOIIIEHUM CBEIIEHUIA, CTaB-

IIUX UM U3BECTHBIMU B CBSI3U C UCIIOJTHEHUEM JEIyTaTCKUX MOJI-

HOMOYMUIA;

5) YnoaHOMOUYEHHBIH 10 IMpaBaM ueyoBeka B PD, B oTHoLIeHUU

CBEJICHUI, CTAaBIIIUX €My U3BECTHBIMU B CBSI3M C BBITTOJIHEHUEM CBO-

nx 00s13aHHOCTEN.

B ct. 61 TTIK PC®CP kpyr i1il, KOTOpbIE HE MOTYT OBITH AOMPO-
IIeHbI, ObLT CYIIIECTBEHHO OTPaHUYEH:

1) mpeacTaBuUTENIM MO TPAXKAAHCKOMY A€y WM 3alIUTHUKHU 110

YTOJIOBHOMY JeNy (00 0OCTOSITeTbCTBAaX, KOTOPHIE CTAd UM W3-

BECTHBI B CBSI3M C MCIOJHEHHWEM OOSI3aHHOCTE TPENCTaBUTENS

WJIY 3allIUTHUKA);
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2) nuua, KOTOpbie B CUJIY CBOMX (PUBMYECKMX WIM TICUXMYECKUX
HEJIOCTAaTKOB HE CITIOCOOHBI TTPaBUJIbHO BOCIIPUHUMATh (haKThl WU
JaBaTh O HUX TIPABWJIbHbBIE TTIOKA3aHUSI.

B uensix obecrieueHusI TapaHTUIl JOCTUMXKEHUST BbIHECEHUS TIpa-
BWJIBHOT'O, 3aKOHHOTO Y 000CHOBAHHOTO PEIIeHUs IPaxkIaHCKOe TTPO-
1eccyaabHOe 3aKOHOMATENIbCTBO 1964 T. He TpeaycMaTpuBaio OCBO-
OOKIEeHNWEe OT 1aYu CBUIETEIbCKIX TTOKA3aHUH.

BriepBbie CBUIETENbCKUI MMMYHUTET ObLI 3aKperieH B CT. 51
Koncruryuuu P® 1993 r. CornacHo ct. 15 Konctutyuun P® Hukto
He 00s13aH CBUIETEIbCTBOBATh ITPOTHB Ce0s1 CaMOro, CBOEIro cyrpyra
1 OJIM3KMX POACTBEHHUKOB, KPYI KOTOPBIX OIpezaensieTcs (ene-
panbHBIM 3akoHOM. B Konctutynmmm P® mpeaycMoTpeHBI WHBIE
cJIy4au OCBOOOXAEHHUS OT 00SI3aHHOCTH 1aBaTh CBUIETEIbCKUE T10-
KazaHUsI, KOTOPbIe MOTYT OBITh MPEAYCMOTPEHBI (heepabHbIM 3aK0-
HOJATEIbCTBOM.

Cratbeii 70 T'TIK PD nipeaycMOTpeHbI TTpaBa 1 00SI3aHHOCTH CBHIE-
Tesisl. JIumo, BbI3BAHHOE B KayecTBe CBHAETENS, 0053aHO SIBUTHCS B CY[I
B Ha3HaYeHHOE BpeMs M JIaTh NpaBAMBbIe MoKa3aHus. CBUAETEb MO-
JKET OBITh JOIPOIIEH CYIOM B MECTe CBOEro NpeObIBaHUs, €CIM OH
BCJIEICTBYE OOJIE3HM, CTApPOCTH, WHBAJUIHOCTA WJIM OPYTMX YBaXKH-
TELHBIX PUUMH HE B COCTOSTHUM SIBUTHCS 110 BBI3OBY Cy/Ia.

B otnmuume OT CTOPOH M TPETHUX JIUIL CBUAETEb HECET YTOJIOBHYIO
OTBETCTBEHHOCTD 3a lauy JIOKHBIX TTOKa3aHUI 1 3a OTKa3 B Jave rmokasa-
HMIA TTO MOTHBaM, He TIPEIyCMOTPEHHBIM TIPOIIECCYaTbHBIM 3aKOHOIA~
TEeJbCTBOM.

CornacHo ct. 307 YK P® naua 3aBeqoMo JIOXKHBIX [TOKA3aHUI CBUIE-
TeJIS B Cye BJIeUeT 3a co0oif HajoxkeHue mTpada B pazmepe 1o 80 000
py0., b0 obsi3aTebHbIe PadOThI, MO0 MCIPAaBUTEIbHBIE PAaOOTHI,
a TakKe apecT Ha CPOK JI0 3 MecsILIeB.

K naHHoIi cTaTbe MpuiaraeTcs mpuMedaHue, KOTopoe mpenycMmar-
pUBAET, YTO CBUIETENb, B TOOPOBOJIHHOM TOPSIIKE B XOI€ CYIeOHOTrO
pa3zdoMpaTeabCTBa O BHIHECEHUS CYAeOHOTO pellieHus MPU3HABIIMIACS
B JIO(KHOCTH JJAHHBIX UM TOKA3aHWIA, OCBOOOXIAETCS OT OTBETCTBEH-
HOCTH.

Cratbst 308 YK P® npenycMaTpuBaeT OTBETCTBEHHOCTh CBUIETE-
JIg 32 OTKAa3 OT Jauy IMOKa3aHW, 3a YTO MpeIycMaTpuBaloTcs mrpad
B pa3mepe 10 40 000 py0., 1nbo obs13aTeIbHbBIE PaOOTHI, JINOO0 UCIIpa-
BUTEJIbHBIE pabOTHI, JINOO apecT Ha CpoK A0 3 MecsleB. Kak ObL10 cKa-
3aHO BBIIIIe, CBUIETENIb UMEET MPaBO OTKA3aThCs OT Jaul MOKa3aHWit
B CJTy4asiX, IPsIMO TIPEIyCMOTPEHHBIX 3aKOHOM.
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Heobxonnmo Takke OTMETUTD, YTO CBHAETEIb MMEET NMPaBo Ha BO3-
MellleHVe PacXOI0B, CBSI3aHHBIX C BHI3OBOM B CY/II, M Ha TTOJTy4YeHUE Je-
HEXXHOI KOMIIEHCAIIUK B CBSI3M ¢ IToTepeii BpeMeHu. [1pu xomaraiicTse
K CyIy O BO3MEIIEHUU CBUJETEII0 PACXO/IOB CYJl YKa3bIBaeT CTOPOHE,
KOTOpasi TIpurjiacuiia CBUjaeTes sl B cylaeOHoe 3aceaaHue, BHECTU Jie-
HeXHbIe CPeICTBa, MpelHa3HAUYeHHbIEe /s BbIILIATHl CBUAETENIO, Ha
NIETIO3UTHBIN cueT cyna. PacueT co cBuaereseM Mpou3BOAUTCS TOCIIEe
BBITIOJTHEHUSI CBUJIETEIEM CBOMX 00513aTEIbCTB.

Takum ob6pa3om, pacxoibl, CBI3aHHBIE C BO3MEIIIEHUEM KOMIIEH-
callMy CBMJIETENIO, BHITIJIAYMBAIOTCSI CTOPOHOM, MPUIJIACUBIICH €ro,
a He 13 deaepaabHOro, perMOHAJIbHOTO WIM MeCcTHOTO OromkeTa. Kak
MPaBUJIO, YaCTO CBUAETEIN HE 3HAIOT CBOMX IPaB Ha BO3MELLEHUE M0~
TEPSIHHOTO BPEMEHM 1 PaCcXOJI0OB, CBSI3aHHBIX C BBI30BOM B cyl. [ToaTo-
My Cyly HEOOXOIMMO TIpU JOTIPOCE CBUIETENSI Pa3bsSICHSITH IpaBa,
00513aHHOCTU U OTBETCTBEHHOCTb, KOTOPbIE HEOOXOAMMO COOJIIOIATh
TpH Jlavye MoKa3aHWii, a TakXKe MpaBa CBUAETEIIsI HAa BO3MEIIEHUE pacXo-
noB. Hanpumep, B apbutpakHOM Tipoiiecce, MoKa JUI0, MPUTIacuB-
1ee CBUAETENs U Jauu MOKa3aHWN B Cy/, HE OIUIATUT CyneOHble
pacxobl CBUAETENST Ha ACTIO3UTAPHbBIN CUET Ccyla, CyIl OTKJIOHSIET XO-
JIaTaliCTBO CTOPOHBI O BbI30BE B CyeOHOE 3acelaHue CBUIETES.

5. Ayoduo- u eudeozanuco

Aynuo- n Buneosamucs siyisietcst Hosesutoi [TIK P® 2003 r. JTuno, yua-
CTBYIOLIIEE B JieNie, MOXET XOHaTaliCTBOBATh Iepel CyIOM O IpemocTaBlie-
HUU UM ayIuO0- WIN BUICO3AIIHCH.

JIuio uMeeT nmpaBo XoxaTalicTBOBAaTh 00 UCTPEOOBAHMM TOKA3aTEIbCTB B
BUJIe ayauo- Wiu Buaeo3anucu. [1pu aToM nuiio, XomataiicTByioliee o mpes-
CTaBJICHNY WX 00 UCTPeOOBAaHMU ayIuo- WIN BUIEO3AIICH, 00SI3aHO yKa-
3aTh, KOTJIa, KEM M B KaKMX YCIOBUSIX OCYLIeCTBsIach 3anuck (ct. 77 'K
P®). Bce HocuTenu aynno- v BUaeo3anucu XpaHares B cyae. Cyn npuHuMa-
€T MEpHI IT0 COXPAaHEHMIO VX B HEU3MEHHOM COCTOSTHUM.

[Tocne BCTymieHUs B 3aKOHHYIO CWJIIY CYI€OHOTO pelieHUs] HOCUTENN
ayImo- 1 BUIE03allMCU He BBITAIOTCSI HA PYKM CTOPOHE, MPeI0CTaBUBIIEH
JIaHHBIE T0Ka3aTeabcTBa. HO B MCKITIOUMTENBHBIX CIydasX Cyl MOXKET BO3-
BPaTUTh JIMIY WIA OPTAaHU3ALUU ayIuO- WIA BUIEO3AMUCU, OT KOTOPBIX
OHM ObLIM MoayyeHbl. [1o xomaTaiicTBY JMlia, YUYaCTBYIOIIETO B jeje, eMy
MOTYT OBITh BBIIaHBI M3TOTOBJICHHBIE 3@ €r0 CUeT KOMUU 3amuceii (cT. 78
I'TIK PD).
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6. ITucomennuvie doxazameavcmea

B cr. 71 T'TIK P® paetcst onpeneneHue, YTo SIBISICTCS] MACbMEHHbI-
MH J0Ka3aTeJbCTBAMH. DTO 10KA3aTEIbCTBA, COAEpKAIUe CBEICHUS
00 00CTOSITETLCTBAX, UMEIOIINX 3HAUEHUE ISl PACCMOTPEHUS U pa3-
pelIeHus iesia, akThl, JOTOBOPbI, CIIPABKU, JIeJI0Basi KOPPECIOHIEH-
1111, UHbIe JOKYMEHTBI U MaTepUalibl, BbITIOJIHEHHbIE B (hopme Lud-
pOBOIA, TpahuuecKoii 3aM1cy, B TOM YKCJIE MOJYYSeHHbIE TTOCPEICTBOM
(bakCUMMIIBHO, 37IEKTPOHHOM WJIK APYTOl CBA3U JTMOO UHBIM TTO3BO-
JISIIOLIMM YCTAHOBUTD IOCTOBEPHOCTh JOKYMEHTA CITOCOOOM.

K nucbMeHHBIM TOKa3aTeIbCTBAM OTHOCSITCSI TIPUTOBOPBI U pellie-
HUS Cylla, UHbIE Cyl1eOHbIe TTOCTAHOBJIEHUS, TIPOTOKOJIbI COBEPIIEHUS
MpoLeCCyaTbHBIX IEMCTBUI, TPOTOKOJIBI CYAEOHbBIX 3acCeIaHuiA, TIPUIIO-
JKEHMST K TIPOTOKOJIaM COBEPILEHUS MPOLIECCYaIbHbIX NEUCTBUIA (CXxe-
MBI, KapThl, IUIAHbI, YEPTEKH).

ITucbMeHHbIE A0KA3aTeNbCTBA MPENCTABJISIOTCS BCEraa B MOJIMH-
HUKe Wi B hopme HaIeRamuM 06pa3om 3aBepeHHOil Konuu. [TonuH-
HbIe JOKYMEHTbI MPEACTABISAIOTCS TOT/IA, KOr/ia OOCTOSITEIbCTBA /1e1a
COIJIACHO 3aKOHAM WJIM UHBIM HOPMATUBHBIM MTPABOBbIM aKTaM MO/~
JIeKaT MOATBEPXKIEHUIO TOJbKO TaKUMU TOKYMEHTaMU, KOTJa Jejo
HEBO3MOXHO Pa3pelnThb 0€3 MOMTUHHbBIX JOKYMEHTOB WK KOTJa Mpej-
CTaBJIEHbI KOMUU TOKYMEHTA, Pa3IMuHbIe M0 CBOEMY COIEPKAHUIO.

Konnu nucbMeHHBIX J0Ka3aTeJIbCTB TAKXKE JOXKHBI ObITh HAIlpaB-
JIEHBI BCEM JIMLIAM, YYACTBYIOILIMM B JeJe, a TakXe cyay. JJOKyMeHT,
MOJIyYEHHBII B MHOCTPAHHOM TOCYIapCTBE, MPU3HAETCS MUCbMEH-
HBIM J10KAa3aTeJIbCTBOM B CYyJI€, €CJIM HE OMPOBEPraeTcsl ero MoIIuH-
HOCTb U OH JIETaJu30BaH.

He momnexar Jierausalilii MHOCTpaHHbIE OpUIIMATbHbBIE TOKY-
MEHTBI U TIPU3HAIOTCS MUCbMEHHBIMU TOKA3aTeJIbCTBAMU B CiIydae,
OpsIMO TIPEAYCMOTPEHHOM MEXIyHapoAHbIMU AgoroBopaMu. Iluch-
MEHHbIE J0Ka3aTeJIbCTBA MOCJIE BCTYIJIEHUS B 3aKOHHYIO CUITY Ccyle0-
HOTO pEelIeHUsT BO3BpAIAIOTCS JIMLIAM, MPEICTaBUBIIMM 3TH JTOKa3a-
TEJIbCTBA, HA OCHOBAHWU 3asIBJICHUSI.

[Ipr BbIHAYEe MMCBMEHHBIX JIOKA3aTEJbCTB CYAbEU OCTaBISIOTCS
B JIeJie 3aCBUIETEIbCTBOBAHHBIE KOMMUMW MUCHMEHHBIX JOKA3aTeJIbCTB.
OpHako 10 BCTYIUIGHUSI B 3aKOHHYIO CUJTY Cy/IeOHOTO PelleHUs MTUCh-
MEHHBIE JI0Ka3aTeJIbCTBA MOTYT ObITh BO3BpAIlEHbI, €CJIU CYJl COUTET
5TO BO3MOXHBIM.
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B I'TIK PC®CP npenycMmarpuBaiach BOZBMOXHOCTb UCTpebOBa-
HUST TMCbMEHHBIX TOKA3aTeIbCTB CYIOM TTOCPEICTBOM HaIlpaBICHMS
3aIpoca B COOTBETCTBYIOIIMI opraH win tuiy (ct. 64 TTIK PCDCP).

I'TIK PC®CP Takxe Oblia ycTaHOBJIEHA 00S13aHHOCTh TPEACTaB-
JIEHUS TIMIChMEHHBIX JTI0Ka3aTeJIbCTB He YJaCTBYIOIINX B JIeJie JIWII, He
MMEIOIINX BO3MOXHOCTHU MPEICTaBUTh TpeOyeMoe MICbMEHHOe T0Ka-
3aTeIbCTBO WM MPENCTABUTh €T0 B YCTAHOBJIEHHbIN CYIOM CPOK, OHU
00s13aHBI U3BECTUTH 00 3TOM CyJI ¢ YKa3aHUeM ITPUIMH.

B ciyyae HemsBelieHusI, a TakKe €C/IM TpeOOBaHUE cyda O Mpel-
CTaBJICHUU THCbMEHHOTO NOKa3aTeIbCTBA HE BBITIOJTHEHO IO MPUYM-
HaM, MPU3HAHHBIM CYJIOM HEYBaXXWUTEJbHBIMU, BUHOBHbBIE JMIIA TOJ-
Bepraymch mrpady. IlprueMm HamoxeHue mrpada He OCBOOOKIAIO
JIMLL OT UCTIOJTHEHHS BO3JIOXKEHHOM Ha HUX CyOM 00sS13aHHOCTH.

7. Bemecmeennvie doxazameavcmea

CornacHo cT1. 73 I'TTIK P® BemecTBeHHbIMH 0KA3aTEIbCTBAMHU STB-
JISTIOTCSI MPEAMEThI, KOTOPbIE TI0 CBOEMY BHEITHEMY BUJLY, CBOMCTBaAM,
MECTOHAXOXIEHWIO W 10 MHBIM MPU3HAKaM MOTYT CIYKUTh CpeJl-
CTBOM YCTAHOBJIEHMSI OOCTOSITEJILCTB, MMEIONINX 3HAYeHUe IS pac-
CMOTpPEHUS U pa3pelieHus aena.

BeliecTBeHHBIE J1OKA3aTebCTBA XPAHSITCS COIJIACHO TTpaBUJIaM
ct. 74 TTIK PO, 1. e. B cyne. OnHako BeleCTBEHHbIE 10KA3aTeIbCTBA,
KOTOPbIE HE MOTYT ObITh JJOCTABJIEHBI B CYJI, XPAHSITCS TTO UX MECTOHA-
XOXJIEHUIO UJIM B MTHOM OTPEICICHHOM CYJI0M MeCTe.

BeliecTBeHHbBIE TOKA3aTEIbCTBA JOJKHBI ObITh OCMOTPEHBI CYIOM,
MoAAPOOHO OMKCAHBI, a B Cllydae HeoOX0IUMOCTH — coTorpadupoBa-
Hbl U omnevyataHbl. Cyl M XpaHUTENb BEIIECTBEHHBIX TOKA3aTeIbCTB
MPUHUMAIOT MEphI 10 COXPAaHEHMIO BEILECTBEHHBIX J10KA3aTEJbCTB B
HEM3MEHHOM cOoCTOsSIHMM. HeoOXoaMMo yuyuThIBaTh, YTO PacXoibl MO
XPAaHEHUIO BEIECTBEHHBIX I0KA3aTeJbCTB Cy/ pacnpenensier clenyro-
MM 00pa3oM:

1) cTopoHe, B MOJIb3y KOTOPOW COCTOSIIOCH CylneOHOE pelieHue

cy/la, BO3MEIIAIOTCSI BCe TTOHECEHHBIE 110 JIeJTy CyIeOHbIE PACXOIbI

JIPYTOil CTOPOHON;

2) Bciy4ae, €M UCK YIOBJIETBOPEH YaCTHUHO, CYJIeOHBIE PACXOIbI

MPUCYXIAIOTCSI UCTILY TPOIOPLIMOHATBHO pa3Mepy YIOBIETBOPEH-

HBIX CYTOM UCKOBBIX TPEOOBAHUI1, & OTBETUYMKY — MTPOMOPLINOHATb-

HO TOI YacTH UCKOBBIX TPEOOBAHUIA, B KOTOPOIA UCTITy OTKa3aHO.
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[MpencraBnsieTcst HEOOXOMMMBIM YKa3aTh, YTO €CJIM CYJI BBIIIECTOS -
1Iell MHCTAHIIMM U3MEHUT COCTOSIBIIEECS] pellleHue Cyla HUXECTOs -
el MTHCTAaHIIMY WM TIPUMET HOBOE pEIlleHUe, OH COOTBETCTBEHHO
U3MeHseT pacnpenenaeHue cyneoHbix pacxoaos (ctT. 98 I'TIK PD).

BeriecTBeHHbIe MOKa3aTeNbCTBA, B OTHOIIEHWM KOTOPBIX OCY-
LIECTBIISIETCS CIIOP, TOC/e BCTYIJIEHUS CyAeOHOr0 pellieH sl B 3aKOH-
HYIO CWJTY BBIJAIOTCSI CTOPOHE, B UbIO TOJIb3Y BBIHECEHO CyleOHOe pe-
LIEHUE.

Heo6xoaMmMo oTMETUTD, YTO BelIeCTBEHHbIE I0KA3aTeIbCTBA, MO/~
Bepraiomuecsi ObICTPOIi Mopye, HEMEUIEHHO OCMaTPUBAIOTCS U UCCTIe-
JYIOTCS CYIOM TI0 MX MECTOHAXOXIEHUIO UJIM MHOM MeCTe, MOoce ye-
ro BBIIAIOTCSI CTOPOHE, UX MPEICTaBUBIICH.

INpoBeneHue ocMOTpa M UCCIIEAOBaHUSI BEILIECTBEHHbBIX J0Ka3a-
TEJILCTB, TTOABEPTAIOIINXCSI OBICTPOIA TTOpYe, TOJDKHBI OBITh 3aITPOTOKO-
JINPOBAHBI.

8. 3akarouenue ’xcnepma

DxkcrieptHas nesiteabHocTh B PD perymupyercst @3 ot 31 mast 2001 .
Ne 73-D3 «O rocygapCTBEHHOI CyaeOHO-3KCIEPTHON AEATEIBHOCTI
B Poccuiickoit @eneparmm». CynedHO-3KCHepTHAS IeATebHOCTh B PO
OCYIIECTBJISETCS HA MPUHIMIIAX 3aKOHHOCTU, COOJTIONIEHUSI TIpaB U CBOOO/T
YeJToBeKa M TpakIaHMHA, TIpaB IOPUIMUYECKOTO JIMIIA, a TAKKE HEe3aBUCH-
MOCTH 3KCIepTa, 0ObEKTUBHOCTH, BCECTOPOHHOCTH 1 TIOJHOTHI MCCIIe-
JOBAaHW, TIPOBOIMMBIX C UCTIONE30BAHMEM COBPEMEHHBIX TOCTVKEHUIA
HayKW Y TEXHUKMU.

ITpu BOBHUKHOBEHUHU B MIPOLIECCE PACCMOTPEHUSI JieJa BOIIPOCOB,
TPEOYIOIIMX CTIeIIMATbHBIX 3HAHUH B pa3TUYHBIX 00JIaCTIX HAYKH, TEX-
HUKM, UCKYCCTBA, peMecya, Cyl HazHayaeT dKCIepTU3y.

Kaxmast 3 cTopoH M Ipyrue Julia, yYacTBYIOIINME B AeJie, BIIpaBe
MPENCTaBUTb CYAy BOMPOCHI, MOAIEKAIIME Pa3pelIeHUIO ITPU MPOBee-
HUU 9KCITEPTU3BI.

OKOHYATeIbHBIN KPYT BOMIPOCOB, MO KOTOPBIM TPeOyeTCsl 3aKITO-
YeHUe dKCIepTa, onpeaessieTcs cynom. [1pr aToM OTKIIOHEHHEe BOIIPO-
COB CY/I IOJDKEH MOTUBHMPOBATb.

CTOpOHbI ¥ HHbIE JIUIIA, YYACTBYIOIIME B JieJie, HMEIOT MpaBo:

1) TIpoCUThb Cyl Ha3HAYMTh MPOBEACHME DKCIEPTU3bI B KOHKPET-

HOM CyJIeOHO-3KCTIEPTHOM YUPEXICHNUN WIN MOPYIYUTh €€ KOHKPET-

HOMY 3KCIEpTY;
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2) 3asBIATb OTBOJ DKCIEPTY;

3) dopMyarpoBaTh BOIPOCHI TSI 9KCIIEPTa;

4) 3HAKOMMTBCS C OMpeneeHrneM Cyla O Ha3HAUYeHUM SKCIEePTU-

3Bl U CO C(hOPMYIMPOBAHHBIMU B HEM BOTIPOCAMU;

5) 3HaKOMUTBCS C 3aKTIOUEHHEM DKCITEPTa;

6) XomaTaliCTBOBAaTh IEpel CYIOM O Ha3HaYCHUH TTOBTOPHOIA, O-

MOJHUTEJIbHOM, KOMIUIEKCHOM MM KOMUCCHUOHHOM 3KCITePTU3BI.

[Tpu Ha3HaUEHUU CYNIOM CYIeOHOI SKCIEPTU3bI CY/1 BBIHOCUT OIpe-
NieJieHNe, KOTOpOe Ha3bIBAETCsl «OmpeesieHe 0 HA3HAYeHHH IKCIepPTH-
3bl» (B OMpeNeieHNN TaKKe YKa3blBaeTCsl Ha3BaHWE MPOBOIMMOI 3KC-
TIepTU3bI).

ConepxaHue OmnpenesieHNs cyla 0 Ha3HAYeHUH CylAeOHOM dKCIep-
TU3bI comepskutcs B cT. 80 I'TIK PD.

CyneOnas axcnepTu3a — rnpoiieccyajbHOe eiiCTBUE, COCTOsIIIee U3
TIPOBEIEHUST MCCIIENOBAHUI U TaUM 3aKJTIOUEHHsT 9KCTIEPTOM I10 BOTIPO-
caM, paspellleHre KOTOPBIX TpeOyeT CIellMalbHbIX 3HAHUN B 00JacTh
HayKU, TEXHUKU, UCKYCCTBA WJIU PeMeciia U KOTOPbIe TTOCTABJICHBI T1e-
peI 9KCIePTOM CYIIOM, CYIbeil B LIeJIIX YCTAaHOBIEHUSI OOCTOSITETLCTB,
TTOIIEXXAIINX TOKA3bIBAHUIO TI0 KOHKPETHOMY JieJTy (COTJIaCHO CT. 9
®3 «O rocynapcTBeHHOI Cy1e0HO-9KCIIEPTHOM eATeTbHOCTU B PMD»).

[IpoBeneHue cyneOHOI IKCIEPTU3BI MOPYYAETCS IKCHEPTY TOCy-
IapCTBEHHOTO CyAeO0HO-3KcHepTHOTo yupexaeHus. K askcmepry
MPEAbSIBIAIOTCS ONpeNe/eHHbIe TpeOOoBaHUsI. DKCHEPTOM IO0JIKEeH
ObITh rpaknanH PD, nMetomnii Beiciiee TpodeccunoHaibHOe 00pa-
30BaHUE W MPOUISIIINIA TTOCEIYIOIIYI0 TTOATOTOBKY TT0 KOHKPETHO
9KCIEPTHOI crielMaibHOCTH.

B cr. 10 @3 «O rocymapcTBeHHOI Cy1eOHO-3KCIIEPTHOM AeSITEIbHO-
ct B PD» maetcs onpezeieHe MOHSTUST «3KCHEPT». DTO aTTeCTOBaH-
HBII paOOTHUK TOCYIapCTBEHHOTO CYIeOHO-3KCTIEPTHOTO YUPEXKIECHMUSI,
MPOU3BOASIINI CyneOHYI0 IKCTIEPTU3Y B IMOPSIIKE UCTIOJIHEHUSI CBOMX
JOJIKHOCTHBIX 00SI3aHHOCTEI.

B cr. 85 I'TIK P® 3akperuieHbl npaBa U 00s3aHHOCTH IKCIEPTa:

1) aKkcmept 00s13aH IPUHSTH K IIPOM3BOICTBY CYIeOHYI0 9KCIIEPTU3Y;

2) 3KCIepT 00s13aH MPOBECTH MOJTHOE MCCIeI0BaHNE PENCTABICH-

HBIX eMy 00BbEKTOB U MaTepPHUAJIOB JieJia, TaTh 000CHOBAHHOE 1 O0BEK-

TUBHOE 3aKJII0OYeHUE IO ITOCTABJIEHHBIM TIepell HUM BOITPOCaM;

3) aKcrepT 00s13aH SIBUTHCS 110 BBI30OBY CyAa ISl TUYHOTO y4acTUs

B CyIeOHOM 3aceaHu1 ¥ OTBETUTh Ha BOITPOCHI, CBS3aHHbIE C MTPO-

BEJCHHBIM MCCJICIOBAHUEM U TAHHBIM UM 3aKJIIOUEHUEM;

63



4) sKcnept 00s13aH HAMPaBUTD B CY/l, HA3HAYMBIIWM 3KCIIEPTU3Y,
MOTHUBMPOBAHHOE COOOIIIEHNE B MUCbMEHHOU (hopMe O HEBO3MOX-
HOCTH JIaTh 3aKJII0UeHUe, B ClIydae, eCIv MOCTaBJIeHHbBIE BOPOCHI
BBIXOJISIT 32 TIPeNesTbl CrielMaTbHbIX 3HAHMWI 9KCIepTa b0 MaTe-
pHUaJTbl U TOKYMEHTBI HEITPUTOIHBI WJIM HEAOCTATOYHBI JIJIST TIPOBE-
JIEHUST UCCIEIOBAHMI U Tauy 3aKJTI0UCHUS;

5) sKcnept obecreunBaeT COXPAaHHOCTD MPEACTaBICHHBIX €MY JUTS
HccaeI0BaHMs MaTepUaIOB U TOKYMEHTOB 1 BO3BpallaeT UX B CY/
BMeCTe C 3aKJTI0UYEHHEeM UM COOOIEHNEeM O HEBO3MOXHOCTH JaTh
3aKJTII0YEHME;

6) SKCIEepT He BIPaBe CAMOCTOSITEIEHO COOMPATh MaTePUAITBI TSt
MPOBENIEHUS IKCTIEPTU3HI;

7) BKCHepT He BIpaBe BCTyNaTh B JIMUHBIE KOHTAKThI C YYaCTHU-
KaMU TIpoliecca, eCii 3TO CTaBUT IO/l COMHEHME ero He3auHTepe-
COBaHHOCTh B UCXOJI NIeNa;

8) aKcmepT He BIpaBe pasrialiaTh CBEAEHUSI, KOTOPbIE CTAld eMy
M3BECTHBI B CBSI3U C MIPOBEACHUEM SKCIIEPTU3bI, B TOM UMCJIE CBEIe-
HUSI, KOTOPbIE MOTYT OIpaHWYUTh KOHCTUTYLIMOHHBIC TIpaBa Ipax-
JIaH, a TaKXXe CBEeJIeHUSsI, COCTABJSIIONIME TOCYAapCTBEHHYIO0, KOM-
MEepUeCKYIO WJIK MHYIO OXPaHsIeMYIO 3aKOHOM TailHy, WK COO0IIATh
KOMY-JIM0O O pe3ysbTaTtax dKCIepTH3bl, 32 UCKITIOUEHUEM Cyla, ee
Ha3HAYMBIIETO;

9) akcnepT, MOCKOJIbKY 3TO HEOOXOAMMO ISl 1aur 3aKJIIOUEHUS,
HMMeeT MPpaBo 3HAKOMUTHCS ¢ MaTepuagaMu aesia, OTHOCSIIMMUCS
K TIpeIMETY 3KCTEPTU3bI; TIPOCUTH CYJI O TIPEICTABICHUU eMY JI0-
MOJHUTEJIbHBIX MATEPUAJIOB U JIOKYMEHTOB JIJI51 UCCJIEIOBAaHMS; 3a-
JIaBaTh B CyIeOHOM 3acelaHUU BOMPOCHI JULAM, yJacTBYIOIIIMM
B JIeJie, M CBUIETENISIM; XOIaTaiiCTBOBATh O TIPUBJICYCHUH K ITPOBE-
JEHWIO DKCTIEPTU3BI IPYTUX IKCIIEPTOB;

10) akcrepT A0KeH 00ecreunTh COXPaHHOCTD TPEeACTaBIeHHbIX
00BEKTOB UCCIIEIOBAHUI U MaTEPUAIOB JeJia.

IMocne mpoBeaeHUsT IKCIIEPTOM CYIeOHOI 9KCIIEPTU3BI IKCIIEPT 0051~

3aH I10 3aIIPOCy Cyla MPEeaCTaBUTh CBOE 3aKJII0YCHUE.

CornacHo ct. 9 @3 «O TocymapcTBeHHOI CyneOHO-3KCIIePTHOMN

nesiteibHOCTH B P®» 3akiioyeHne 3KCmepTa — MUCbMEHHBIN TOKY-
MEHT, OTpakalolINil X0/ U Pe3yJIbTaThl UCCIIEIOBAHUI, TPOBEIEHHbIX
9KCITEPTOM.

Cratbs 86 I'TIK P® yka3sbiBaeT, 4TO 3aKII0YEHME 9KCTepTa JOXK-

HO Coac€pKaTb HO,[[[)O6HOC OIMMCAaHUEC ITPOBECACHHOTO UCCICA0BAaHNMA,
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cleIaHHbIC B pe3yJIbTaTe €ro BHIBOABI M OTBETHI HA TTOCTABJIEHHBIE CY-
JIOM BOTIPOCHI.

B cnyuae, ecnu akcnept pu poOBEACHUM 9KCTIEPTU3BI YCTAHOBUT
MMeIolMe 3HAYeHUE JUISI PACCMOTPEHUS M pa3pelieHus 1ejia o0CTos -
TEJIbCTBA, MO MOBOAY KOTOPHIX eMy He ObIJIM MOCTaBJIeHbl BOMPOCHI,
OH BIIpaBe BKJIIOUUTh BBIBO/BI 00 3TUX OOCTOSITEILCTBAX B CBOE 3a-
katoyeHue. Heo0xoauMo MOMHUTB O TOM, YTO 3aKJIIOUEHUE IKCTIepTa
NI cyla He o0si3aTeJIbHO M OLIEHUBAETCS CYJOM B COBOKYIMHOCTHU
UMEIOLIMXCS B JieJie J0Ka3aTeIbCTB.

Cyne6Has 3KCnepTH3a MOXKeT MPOBOIUTHCA KaK B XOle CyneOHOTO
3ace/laHus, TaK U BHE 3acelaHusl, €CJIM 3TO 0OYCIOBJIEHO XapaKTepoM
MPOBOAUMON 9KCTIepTU3bl. JIniia, yuacTBYOIIME B eJie, UMEIOT ITPaBO
MPUCYTCTBOBATh MPU MPOBEICHUN CYIEeOHOI 3KCIEPTU3bl, €CIU 3TO
HE MellIaeT MPOLECCY MPOBEACHUS IKCIIEPTUSHI.

B rpaxxmaHckoM mpoliecce BbIIEISIOT HECKOJIbKO BHAOB CyAeOHO
3KCMePTU3bI:

1) edunoauunyro sxcnepmu3y, TPOBOIUMYIO OTHUM KCIIEPTOM I10

BOMPOCaM, TTOCTaBJICHHBIM Tepel HUM CYIO0M;

2) komnaekcHyto 3kcnepmu3sy. Ilpu ocyiliecTBIEHUYU TaHHOU 9KC-

MepTU3bl 3a1eCTBYETCS HECKOJIbKO 3KCIEPTOB PA3JIUUYHbIX CIle-

LIUATBHOCTE, UYTO OOYCIOBJIEHO CYHIHOCTBIO MPOBOAUMOI IKC-

TMEePTU3BI.

JaHHas 3KcrepTusa MPOBOAUTCS Uil YCTAHOBJIEHUS OOCTOS-

TEJBbCTB MO [y C UCIOJIb30BaHUEM Pa3MYHbIX 00JacTeil 3Ha-

HU WIK C UCTIOIb30BAHUEM PA3IMUHBIX HAYYHBIX HATIPABICHUIA;

3) Komuccuonuyto skcnepmu3sy. J1jisi OCyIIECTBICHUS JaHHOM dKC-

HepTU3bl HEOOXOIMMO BOE WIKM OoJjiee IKCIepToB. B oTanuue ot

KOMILIEKCHOM 3KCMepTU3bl KOMMCCUOHHAsl 3KCIepTH3a MPOBO-

TIIUTCST 9KCIIepTaMu OTHOI 00J1aCTU 3HAHUIMA.

DKcnepThl HA OCHOBAaHUM JaHHOM CylIeOHOM 3KCIepTU3bl MPUXO0-

JIAT K 001IIeMY BBIBOAY W TTMCbMEHHO TOATBEPKIAaI0T CBOE MHEHHUE

B 3aKJTIIOYEHUU. DKCTIEPT, UMEIOIIUIT CBOE JIMUHOE MHEHUE, OTJINY-

HOE€ OT MHEHMS IPYTUX KCIIEPTOB, UMEET MPaBO MUCbMEHHO BbI-

pa3uTh CBOE MHEHHWE U MPWIOXUTH K 3aKJTIOYEHUIO IKCIIEPTOB,

MpU OTOM 00sI13aH TakKKe MOAMMUCATh O0lIee 3aKTI0UeHNE.

B npakTuKe UMEIOT MeCTO cilyyau, KOrja cyaeoHast 9KCrepTu3a He
Jlajia JOCTAaTOYHOM SICHOCTU U TIOJTHOTBI OTBETA. DKCIEPT OTBEYAET CTPO-
ro Ha MOCTaBJIEHHbIE CYJOM I€pell HUM BOMPOCHI, HE BBIXOIS 3a UX
paMKH.
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B naHHOM ciyuae liesecoo0pa3Heil Ha3HAUUTh JOMOJHUTENbHYIO
9KCIEPTU3Y IKCIEPTY, MTPOBOAMBILIEMY TIEPBOHAYATBHYIO OKCIIEPTHU3Y.
[Ipy 3TOM HEOOXOAMMO TMOCTABUTH BOMPOCHI TaK, YTOOBI OTBETHI CO-
nepxanu OoJjiee IOJHBIN 00beM MH(pOpPMaUM, HEOOXOTMMON It
paspenieHus aena.

MoryT BO3HUKHYTh COMHEHMSI B IPABUJILHOCTU WJIM OOOCHOBAaHHO-
CTU TIEPBUYHOIO 3aKJIFOUCHUSI 3KCIEPTa, a TakKe CYIIECTBYIOT SIBHbIC
TPOTUBOPEYNST MEXKIY 3aKITIOUSHUSIMUA IKCTIIEpTOB. B CBSI3M ¢ maHHBIMU
0OCTOSITEILCTBAMU CYJI MOKET Ha3HAUUTH MMOBTOPHYIO 3KCIIEPTU3Y IO
TEM 3Ke BOTPOCaM TOJBbKO APYroMy KCIEPTY MU TPYIIIE 9KCIIEPTOB.
[1py Ha3HAYEHWU TOTIOTHUTEIBHOM U TOBTOPHOI 3KCITEPTU3BI CYJI BbI-
HOCHT OIlpeesieHre, B KOTOPOM JOJKeH yKa3aTh MOTHUBBI HECOTIacHst
cylia C MepBUYHOI IKCIIEPTU3OM.



JIEKIIWA Ne 7. IIpuka3zHoe npon3BoJCTBO

1. Ilonamue npuka3nozo npou3eoocmaeda

IIpukasHoe MPOM3BOACTBO SIBJISIETCSI OTACIbHBIM BUIOM IMPOU3BOI-
CTBa, KOTOPOE OCYILECTBIISIETCS B TPAXKIAHCKOM Tpoliecce. B 3aBepiireHue
MPUKA3HOTO MPOM3BOJICTBA BBIHOCUTCS CYICOHBII TPUKa3, UMEIOILMIA CH-
JIy CaMOCTOSITETBHOTO CyeOHOTO ITOCTAHOBIECHUS TI0 TPAKIAHCKUM Jie-
JlaM, KpyT KOTOPbIX KOHKPETHO OIpe/ie/ieH MPOLeCCYaTbHbIM 3aKOHO/IA-
TEJTLCTBOM.

IMpukazHoe mpousBoacTBo siBysteTcss HoBe/utoil TTIK P®, tak kak
B ['TIK PC®OCP Takoro Buma mpou3BOICTBa He MPeIycMaTPUBAIOCh.

Hrak, cyneOHblii mpuka3 — cyneOHOe MOCTAHOBJICHUE, BHIHECEH-
HOE CyIbeil eNMHOJMYHO HAa OCHOBAHWMU 3asIBIEHMS O B3bICKAHUU Jie-
HEXHBIX CYMM WU 00 MCTpeOOBAaHMM IBUKMUMOTO HMMYIIECTBA OT
nospkHuKa (cr. 121 T'TIK P®). Heob6xoaumo o0paTUTh BHUMAHUE, YTO
CyIeOHBIN MPUKa3 MOXET ObITh BHIHECEH Ha OCHOBAaHWMW 3asiBJICHUS
TOJIKO O B3bICKAHWHU IEHEXHBIX CYMM M 00 UCTpeOOBAHUY JBUKIMO-
ro UMYIIEeCTBa.

N3 ompenenenunsi cyneOHOTO TpHUKasza CIEAyeT, UYTO TMPUKa3HOe
MPOM3BOJICTBO pacCMAaTPUBAECTCSI MUPOBBIM CyIbeil €MMHOIUYHO, KO-
TOPBIA EHCTBYET OT UMEHM Cy/Ia MepBOil MHCTaHIIUH.

OpHako Mpu OTBOAE MUPOBOTO CyIbU M HEBO3MOXHOCTbU MeEpe-
JIaTh JAHHOE NIeJI0 IPYTOMY MUPOBOMY CY/Ib€ JIMOO TPU OTCYTCTBUU
MUPOBOTO CyIbU B TaHHOM pailOHe IeJI0 MOXET ObITh PACCMOTPEHO
pPaliOHHBIM CYJIOM TakKXe eMHOJINYHO.

Heob6xonrmo 3HaTh TpeOOBaHMS, IO KOTOPHIM MOXKET ObITh BbIHECEH
cyneonblii npuka3s (cr. 122 TTIK P®). CyneOHblit TprKa3 BHIHOCUTCS,
ecIn:

1) TpeGoBaHME OCHOBAHO Ha HOTAPUAJIbHO YIOCTOBEPEHHOI C/IEJIKE;

2) TpeboBaHME OCHOBAaHO Ha CHEJKE, COBEPIIEHHOW B MPOCTOM

MUMCbMEHHOI (hopMe;

3) TpeboBaHME OCHOBAHO Ha COBEPIIEHHOM HOTApUYCOM MIPOTeCTe

BeKceJIsl B HellaTexe, HeaKlenTe U HeIaTUPOBAaHUU aKIIeNTa;
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4) 3asBJIeHO TpeOOBaHME O B3BICKAHWU aJTMMEHTOB Ha HECOBEp-

IIEHHOJIETHUX JIeTeli, HE CBSI3aHHOE C YCTAaHOBJICHHUEM OTIIOBCTBA,

OCIapuBaHUEM OTIIOBCTBA (MAaTEPUHCTBA) MU HEOOXOAMMOCTHIO

MPUBJICYEHUS APYTUX 3aMHTEPECOBAHHBIX JIULL;

5) 3asBieHO TpeOOBaHUE O B3bICKAHUU C TpaXkaaH HEIOMMOK 10

Hajioram, cOopaM U APYTUM 00s13aTeJIbHBIM TIaTeXam;

6) 3asgBIIeHO TpeOOBaHME O B3LICKAHMM HAYMCJIEHHOM, HO HE BbI-

TUIa4eHHOI pabOTHUKY 3apabOTHOM IJIaThI;

7) 3asiBJIGHO OpPraHOM BHYTPEHHUX JeJI, MOApa3lesieHueM Ccyneo-

HbBIX MIPUCTABOB TPeOOBAHME O B3LICKAHUM PACXOJ/IOB, TIPOU3BEIEH-

HbIX B CBSI3U C PO3BICKOM OTBETUMKA, UM JOJKHUKA U €T0 UMYILIeC-

TBa, WU pebeHKa, OTOOPAHHOIO Yy MOLKHMKA MO PElIeHUIO Cyna,

a TakKe pacxoJoB, CBSI3AHHBIX C XpaHEHWEM apecTOBAaHHOTO MMY-

1LIECTBA, U3BSITOTO Y TOJDKHUKA, U XpPAHEHUEM MMYIIeCTBA TOJKHU-

Ka, BBICEJICHHOTO U3 3aHUMAEMOTO UM KWJIOTO TTOMEILIEHUS.

IpukaszHoe mMpOU3BOACTBO UMEET psii ocoOeHHOCTel. B Hem HeT
WCTIA U OTBETYMKA, CTOPOHbI IMEHYIOTCS «KPEAUTOP» («B3bICKATEJIb»)
U «I0DKHMK». MHUIIMaTuBa BO30YXXIEHUSI MPUKA3HOIO ITPOU3BOI-
CTBa, KOHEYHO, TIPUHAJIEKUT KPEAUTOPY, Yb€ MaTepUaIbHOE MTPaBO
HapyLIEHO TOJKHUKOM.

CTOUT OTMETHUTD, YTO B MPUKA3HOM MTPOM3BOJCTBE B 3aIUTY Kpe-
JIUTOpA B MPOILIECCE MOXKET BBICTYIATh TAKXe U MPOKYypop. B naHHOM
clyyae 3TO BO3MOXHO, €CJIM TPaXIaHWH IO COCTOSIHUIO 310POBbBSI,
BO3pacTy, HEJEECITOCOOHOCTH U IPYTUM YBaKUTEIbHBIM ITPUYMHAM HE
MOET OCYILECTBSATh 3alIUTY HApYIIEHHOTO MpaBa.

Heob6xonuMo MOMHUTB, SIBJISIETCS! JIU MPUYMHA OTCYTCTBUSI Kpe-
IUTOpa yBaXUTEJIbHOM wiu Her. Kak IpaBuio, Bce BUIbBI TPOU3-
BOJICTB B TPaXkIaHCKOM MPOLIecce MPOXOISAT BCE CTAIUU TPaXJIaHCKO-
ro MpPOM3BOJCTBA, 3a WCKIIOUYEHUEM WCKIIOUUTEIbHBIX CTAaIUA,
KOTOpbIC€ BO3HUKAIOT IO WHUIIMATHBE JIMIl, YYACTBYIOIINUX B JeJie
(IMpOu3BOACTBO B Cy/e aNne/UISIUOHHON, KAaCCAallMOHHOM, HaA30pHOMI
WHCTaHIINN).

B npuka3Hom Mpou3BOJCTBE HET CTAAUU CYAeOHOro pa3dupaTebCT-
Ba. DTO SBJSIETCS [NIABHBIM OTJIMYMEM MPUKA3ZHOTO MPOU3BOJCTBA OT
WHBIX BUJOB MPOU3BOJICTB B rpaxkaaHCcKoOM Tipoliecce. Ipu BbiHeceHuun
NpUKAa3a He TpedyeTcs NPUCYTCTBUS JO/DKHUKA.

JOMKHUK B JajJibHEHIIEM M3BELIAETCS O BBIHECEHWU CyAeOHOro
MpuKasza MocpencTBOM MPEACTaBICHUST TOJKHUKY KOMUU CyneOHOro
npuKasa, KOTOpblii, B CBOIO Ouepeib, UMeeT IpaBo B TeueHue 10 nHeit
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CO JHS TIOJIyYeHUS MPUKa3a MpeICTaBUTh BO3PaXXEHUsST OTHOCUTEIbHO
ero ucnonHeHus (cr. 128 T'TIK P®). Mmeercs ellle 01HO OTIMYME
(v ele olHa OCOOEHHOCTD) TTPUKA3HOTO MPOU3BOJICTRA.

Jlns ucnoJiHeHus1 cy1e0HOrO NPUKAa3a He TpedyeTcs BbIIAYM UCTOJI-
HHUTEJBHOTO JIUCTA, TaK KaK COTJIACHO HOPMaM IMPOILECCYaTbHOTO 3a-
KOHOJIATeJIbCTBA OH SIBJISIETCST OMHOBPEMEHHO MCTIOJTHUTETbHBIM J10-
KYMEHTOM U MPUBOAMTCSI B UCTTOJTHEHUE B MOPSIIKE, YCTAHOBJICHHOM
JIJISI UICTTOJTHEHUS CyIeOHbIX MocTaHoBieHuit (4. 2 cr. 121 I'TIK P®D).

Enie ecTh 01MH MOMEHT, Ha KOTOPBI HEOOXOAMMO OOPAaTUTh BHU-
MaHue. OTIMYNTEIbHOI 0COOEHHOCTHIO MPUKA3HOTO NMPOU3BOJICTBA SIB-
JIIeTCsl TAaKKe TO, UTO CY/AEOHBII MTPUKA3 MO 3asiBIeHHBIM TPeOOBaHU-
sIM JIOJDKEH OBITh BBIHECEH B TeUeHME 5 ITHeil Co THS MOCTYIUICHUS
3as1BJIEHUSI O BBIHECEHUU CyIeOHOTO MprKasa B Cy/.

2. Ilpaeo na nodauy 3asneienus
0 6bIHeceHuU cy0eOH020 npuKkasa

[MpaBo Ha monayy 3asBIEHUSI O BbIHECEHUM CYIeOHOro MpuKasza
MPUHAJIEXKUT JIUILY, Ybe MaTepUalbHOE MpaBo HapyiieHo. [Tpu BbiHe-
CEHUU CyIeOHOTO MPUKa3a o CYILIECTBY 3asiBICHHOTO TPeOOBAHUS CYIbsI
00s13aH yKa3aTh B HEM M O BO3MEIIIEHUM PACXOI0B TI0 YIIaTe rocyaap-
CTBEHHOI TOLTUHBI 32 CYET JOJIKHUKA.

[Tpu perbsBAEHUY TOKHUKOM BO3paXKeHU I TI0 UCTIOTHEHUIO CY-
NeOHOTO MpYKa3za cyl OTMEHsIET CyJIeOHbII MpYKa3 U B TeUeHUe 3 THel
M3BeIIaeT 00 3TOM B3bIcKaTesisi. [Ipy 3TOM cyn pa3bsCHSIET, UTO 3asiB-
JICHHOE TIOJDKHUKOM TpeOOBaHUE MOXKET ObITh PACCMOTPEHO B TTOPSI/I-
Ke UcKoBoro nmpoussoacTsa (ct. 129 I'TIK P®D).

OcHoBaHWEM BO30YXKIEHUs SIBJISIETCA 3asiBIeHUE B3bICKATEJIS
(kpenutopa). IlpoueccyaibHoe 3aKOHOAATEAbLCTBO YCTaHABIMBAET
TpeOOBaHUsI, KOTOPbIE JOJKHbBI ObITh COOJIOICHBI MPU HAMTMCAHUU 3a-
SIBJICHUU.

OnHUM U3 00513aTeIbHBIX IPU3HAKOB SIBJISIETCS MMMCbMeHHast (hop-
Ma (ct. 124 TTIK P®). B 3asB/ieHun 0 BbIHECEHHH CYA€OHOTO NMPUKa3a
JIOJDKHBI OBITh YKA3aHbI:

1) HaMMeHOBaHMeE cyna, B KOTOPBII ITOIaeTCs 3asBICHNE;,

2) HauMMEHOBaHME B3bICKATEJIsl, ET0 MECTOXUTEILCTBO UM MECTO-

HaxOX/CHUE;

3) HaMMeHOBaHUWE NOJIKHMKA, €r0 MECTOXKHUTEILCTBO UM MECTO-

HaxOXIeHUE;
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4) TpebGoBaHME B3bICKATEJISI U OOCTOSITEILCTBA, HA KOTOPBIX OHO OC-

HOBaHO;

5) IOKYMEHTHI, MOATBEpKAalolMe 000CHOBAHHOCTb TPeOOBaHUSI

B3bICKATEIS,;

6) mepevyeHb MpuUaraeMbIX J0KYMEHTOB;

7) B ciaydae UCTpeOOBaHUS ABXKMMOTO MMYIIIECTBA B 3asiBJICHUU

JOJIKHA OBITh YKa3aHa CTOMMOCTh 3TOTO UMYIIECTBA.

3asBeHUEe O BBIHECEHUM CYAEOHOro TMpuKasza TOIMUCHIBACTCS
B3bICKaTeJIeM JIUOO JIMILIOM, YITOJJHOMOUYEHHBIM Ha COBEpIICHUE JaH-
HBIX neiicTBuil. [ToTHOMOYMS TIpeICTaBUTEIST TOJDKHBI OBITH 0O(hOpM-
JIEHBI IOBEPEHHOCTHIO.

B oTiiuMe oT UCKOBOTO 3asiBJIeHUSI, TPEOOBAHUSI KOTOPOTO yKa-
3aHbl B cT. 131 I'TIK P®, B 3agBIeHUU O BBIHECEHUU CYAEeOHOTO
MpHKa3a HeT HeOOXOMMMOCTH yKa3bIBaTh (haMWINIO, UM TIpecTa-
BUTEJIS, a TAKXKe 00BbEM MPETOCTaBAIEMbIX €My MTOJTHOMOYMIA.

DTO0 00yci0BJIeHO Ccreuu(GUKoil MPUKa3HOro MPOU3BOJICTBA.
IIpuka3Hoe MPOM3BOACTBO MPOBOAUTCSA Oe3 BbI30BA CTOPOH Ha CyIe0-
HoOe pa30mpaTebCTBO, 0€3 MpeicTaBIeHNs J0Ka3aTeIbCTB CTOPOHAMH.
DTO TakKe TOBOPUT O TOM, UTO 3asiBJI€HUE KPEAUTOPA MOJKHO YXKe
OCHOBBIBAThCsI HA HOPMaxX MaTepUaIbLHOTO TpaBa.

O TpUHATUU 3asBJICHUS] K TPOU3BOICTBY CYy/Aa CYIbsl BHIHOCUT
omnpeneieHne, Ha OCHOBAaHMM KOTOPOTO BO30YXXHaeTcsl MpUKa3HOe
MPOU3BOJICTBO.

Cyn Takke MpaBOMOYEH OTKa3aTh B MPUHSITUM 3asiBJICHUS, BO3-
BPATUTD 3asiBJICHWE U OCTaBUTD 3asiBJieHUe Oe3 ABvkeHus. s rpu-
Ka3HOTO MPOU3BOACTBA OTAEIbHON HOPMBI, PETYIUPYIOLIEH OTKa3,
BO3BpAlllCHWE WM OCTaBJICHME Oe3 IBUKCHMUS 3asiBICHUsI, HE CYIIe-
CTBYET, a MPUMEHSIOTCS OOIIe HOPMBI, KOTOPbIe YKa3aHbI JIJIST HC-
KoBoro npousBozacTsa (ct. 134, 135, 136 T'TIK PD).

JI1s1 MpUKa3HOTO MPOM3BOJACTBA XapaKTepeH OTKa3 B MPUHATUM
3asBJICHUS, €CJIM TPeOOBaHUsI, HA OCHOBAHMU KOTOPBIX HAITMCAHO 3a-
SIBJICHUE, HE COIEPXKATCs B IepeuHe, ykazaHHOM B cT. 122 T'TIK P®.

3. Cooepxcanue cyoebnozo npuxasa

CyneGHbBII MPUKa3 SIBIISIETCS KaK CyIeOHBIM PEIIeHUEM IT0 TIPeIbsIB-
JIEHHBIM TPpeOOBaHUSM, TaK M UCITOJIHUTEILHBIM JOKYMEHTOM. B cBsI3n
C 9TUM CYIeOHBIM MTPUKa3 TOJDKEH colepKaTh BCe TaHHbIe, HEOOXOI1-
MBble JUISI €70 HaJJIeXKaIlero NCTIOJTHEHMSI.
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Kak u cynedbHoe pellieHue, BHIHECEHHOE B X0/ pa3oupaTeibCcTB
WHBIX BUJIOB MTPOU3BOJICTB, CYAeOHBIN MPUKA3 TOJKEH OTBEYATh YCI0-
BUSIM 3aKOHHOCTU M 000CHOBaHHOCTU. OJJHAKO 3aKOHHOCTb U 000C-
HOBaHHOCTB CYy/IeOHOTO TIPHUKa3a TOBOJbHO crielnduuHbl. Jiodoe cy-
Jle0HOe pellleHre COCTOUT U3 YeThIPeX YacTeii:

1) BBOAHOI1;

2) omnwucarebHOIl;

3) MOTMBMPOBOYHOI;

4) pe3oJIOTUBHOM.

Cyne0OHblii MPUKa3 COAEPKUT B cede TOJbKO JIBE YaCTH: BBOIHYIO
U Pe30JII0TUBHYIO.

OpnHako cyneOHbIi MpuKas OylIeT CUUTaThCsl 3aKOHHBIM M 000C-
HOBAHHBIM, €CJIU B OCHOBY BbIHECEHUSI CyeOHOro MprkKasa ObUIM 1Mo-
JIOXXEHbBI COOTBETCTBYIOLIME HOPMBI MPOLIECCYATbHOTO U MaTepuaib-
HOTO MpaBa.

HeobxonuMo oTMETUTh, YTO CYAeOHBIN MpUKa3 NpruodpeTaeT cu-
JIy UCTIOJIHUTEIBHOTO IOKYMEHTA TOJIbKO TTOCJIe BCTYTUIEHUS €T0 B 3a-
KOHHYIO CUJTy, T. €. 10 ucteueHun 10 nHei.

B cootBetcTBUM co cT. 127 I'TIK P® cyneOHblii npuka3 10/KeH €O-
JIepKATh:

1) Homep NMPOM3BOACTBA U JaTy BBIHECEHMS NTPUKa3a;

2) HauMeHOBaHUeE cyjia, PaMUINIO0 M MTHULIUAJIBI CY/IbU, BBIHECIIIe-

ro MpuKas3;

3) HaMMEHOBaHUE, MECTOXUTEJILCTBO UM MECTOHAXOXK/IEHNE B3bIC-

KareJsi;

4) HavMeHOBaHUE, MECTOXKMTEIBCTBO UJIM MECTOHAXOXKICHUE 10JIXK-

HUKA;

5) 3aKoH, Ha OCHOBAaHUM KOTOPOTO YAOBJIETBOPEHO TPeOOBAHUE;

6) pasMmep JEHEXHbBIX CyMM, MOUIEXKAIINX B3bICKAHUIO, UK 000-

3HAUEHHOE BIXMMOE UMYILECTBO, MOAJexaliee nCTpeOOBaHUIO,

C YKa3aHWEM ero CTOMMOCTH;

7) pa3Mmep HeyCTOWKHU, eCv ee B3bICKaHUE MPeaycMOTpeHo dene-

paJbHBIM 3aKOHOM WJIA IOTOBOPOM, a TakXKe pa3Mmep MeHei, eciu

TaKOBbIC MTPUYMUTAIOTCS

8) cyMMma rocynapcTBeHHON MOIUIMHBI, MOJIeXalllell B3bICKaHUIO

C IOJKHUKA B MOJIb3Y B3bICKATEJISI WM B IOXO/l COOTBETCTBYIOLLE-

ro O101KeTa;

9) peKBU3UTHI ODAHKOBCKOT'O CcUeTa B3bICKATEIsI, Ha KOTOPBIM 10K~

HbI OBITh TTEPEYMCIICHBI CPEACTBA, MOAJIEXKAIe B3bICKAHUIO, B CITy-

71



yae, eClii oOpallleHVe B3bICKAHUsI TPOU3BOAUTCS Ha CPeACTBA OIONI-

JKETOB OIOIKETHOM cucTeMbl PD.

ITpu B3BICKAHUY AJIMMEHTOB Ha HECOBEPIICHHOJIETHUX JAeTeil yKa-
3BIBAIOTCS 1aTa U MECTO POXIECHUS JOKHUKA, MECTO €r0 PabdOThI,
WMS U 1aTa POXKIEHUS KaXI0To pebeHKa, Ha ColepKaHne KOTOPhIX
MPUCYXKIEHBI ATMMEHTHI, pa3Mep IIaTexkeil, B3BICKMBAEMBIX €XXeMe-
CSIYHO C JOJDKHUKA, ¥ CPOK MX B3BICKAHUS.

CyneOHbIi TPUKa3 COCTABJISIETCS Ha CIELUATBHOM OJIaHKE B IBYX
3K3eMIUIsIpaX, KOTOpbIe OAMUCHIBAIOTCS Cynbeil. OIUH 9K3eMIUISp CY-
NeOHOTO MTpUKa3a OCTaeTCcs B MTPOM3BOACTBE cyna. JIJst JOKHUKA U3-
TOTaBJIMBAETCs KOMUS CYIeOHOTO MpUKa3a.



JIEKIIUSA Ne 8. ickoBoe npou3BOACTBO

1. Ilonsaimue ucka. Yepmol, xapaxmepu3syrougue uck

B rpaxnaHckoM MpoleccyaabHOM 3aKOHOJATEIbCTBE HET €AUHOTO
onpeaeneHus ucka. Cpeau ydeHbIX TakKe HET eIMHOTO OMpeeeHus],
HO UMeeTCs] HECKOJIbKO TOUYEK 3PEHUS Ha TOHSITUE «UCK»:

1) ¢ MaTrepuaabHO-IIPABOBOM TOYKM 3pEHUST UCK — CaMO Mare-

puanbHOe TpeOOBaHUE, T. €. IPABOOTHOIIEHUE;

2) ¢ mpolueccyaqbHO-MPaBOil TOUKM 3pEHUsI UCK — CPEACTBO 3a-

LIATHl HAPYIIEHHOTO WU OCTIOPEHHOTO MpaBa WK OXpaHSIEeMOro

3aKOHOM MHTepeca CyObeKTa Tpak JaHCKUX MPABOOTHOILIEHUIA.

C MaTepuaabHO-TIPABOBOI U MPOLIECCYaIbHO-IPABOBOM TOUKU 3pe-
HUS CJIEMyeT XapaKTepu30BaTh KaK C MaTepUATbHOM, TaK U C MPOIEC-
cyalibHOM cTOpOHBI. [T0CKOJIBKY CIOpBI O TIpaBe pa3peliaoT He TOJBKO
Cylbl OOIIEN IOPUCAUKIIMU, HO W JPYIV€ IOPUCAUKIIMOHHBIE OpraHbl,
MpeNCTaBUTeNIA ITOI TOUKM 3pEHUsI HA3bIBAIOT UCKOM MPENbsIBIEHHOE
B CYIl WJIA IPYrOi IOPUCAUKIIMOHHBIN OPTaH VIS PACCMOTPEHUS U pa3-
pELIeHUsI B OIPENEICHHOM IPOLECCYAIbHOM TOPSIIKE MaTepUaIbHO-
MpaBOBOE TPEOOBAHUE OTHOTO JIUIIA K IPYTrOMY, BBITEKAIOIIEe U3 CITIOPHO-
0 MaTepHaIbHO-TIPABOBOrO OTHOLIEHUS®,

B rpaxmaHckoMm TipoliecCyaJibHOM TIpaBe BBIIE/ISIIOT HECKOJIbKO
4epT, XapaKTepu3yIoIuX HCK: npedmem, 0CHOBAHUe, cOOepiCcaHue, a Tak-
JK€ HEKOTOpbIe aBTOPbI OTHOCAT cmoponst. TIpenmeToM ucka siBsieTCs
HapyuieHHoe npaBo. Ilon ocHoBaHueM McKa crielyeT CUYMTaTh Te (PaKThl,
KOTOpbIE CBUIETEICTBYIOT O HAPYILLIEHUU TIPAB, OXPAHSIEMbIX 3aKOHOM
WHTEpecoB. B MCKOBOM 3asiBIeHUM MCTELl JOJDKEH yKa3aTh, B UeM 3a-
KJTIOYA0TCSl HapyllIeHue JIM0O0 yrpo3a HapylleHusI TipaB, CBOOO WU 3a-
KOHHBIX MUHTEPECOB, T. €. OCHOBAHME, KOTOPOE CIIOJBUTHYJIO MCTLIA IPU-
HECTU MCKOBOE 3asiBIIEHUE B CyJ 3a 3allMTO CBOMX HAPYIIEHHBIX WU
ocnapuBaeMbix MpaB. CoaepkaHue HCKa — TpeOOBaHUE K Cyj1y, HaIpaB-
JICHHO€ Ha 3alllUTy, BOCCTAHOBJIEHUE HApPYIIEHHOTO OXPaHSIEMOTO 3a-

8 XKepyonuc U. A. O COOTHOIIEHUH MATEPUATLHOTO U MPOLECCYATbHOTO B VCKE.
DopMblI 3aLUTHI TPABa U COOTHOLICHUE MAaTePUAILHOTO U MPOLIECCYATbHOTO B OTIETBHBIX

rpaBoBbIX UHCTUTYTaX. Kannuun, 1977. C. 14—15.
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KOHOM ITpaBa, MHTepeca. HeKoTopbie aBTOPHI BHIACIISIIOT ellie OTHY Uep-
TY — CTOPOHBI McKa. OHU TPUAECPXKUBAIOTCS TAKOW TOYKW 3pEHMUSI, TI0-
TOMY 4TO 0€3 HaJIMYKsI CTOPOH CO B3aMMOMCKITIOUAIOIIIMMU UHTEPECaMu
BO3HMKHOBEHUE MCKa HEBO3ZMOXHO.

2. Buodvt uckos

YueHble TEOPETUKHU BBIICHSIOT 3 BUIA UCKOB:

1) ucku o npucyncoenuu. B ropuandeckoii JuTepaType UX TaKxkKe
Ha3bIBAIOT UCTTOTHUTETbHBIMA MCKAMM, TAK KaK OHU SIBJISTIOTCS 00-
JlafaTeasIMU UCTIOIHUTENIbHON cuiibl. ICKM O MpUCYXIEHUU Ha-
MpaBJieHbl Ha MPUHYAUTEbHOE UCTIOTHEHNE CyIeOHOTO PEIIeHUSI.
Orciona ciemyeT, 4yTo cyneOHoe pelieHre, BHIHECEHHOE 10 UCKY
0 MIPUCYXIEHUH, BCEra A0JKHO UCTIONHSThCS, €CIM He B 100pO-
BOJIbHOM, TO B IPUHYIUTEILHOM TTOPSIIKE;

2) ucku o npusnanuu. C TaHHBIM UCKOM CTOPOHBI 00paIaroTcst ISt
MOATBEPKIESHUST TOTO WIM UHOTO (haKTa, Io-IpyroMy UX Ha3bIBalOT
YCTAaHOBUTEJIbHBIMM MCKaMu. Tak, Harpumep, B CBUIETEIIbCTBE
0 POXIEHUU TpaxkJaHWHA AoMylleHa ornedatka B amuauun. [Tpu
BCTYIUIEHMM, HallpUMeEp, B MPaBO HACJIEIOBAaHUS UMEIOTCS Pa3HO-
raacust. [1Jig Toro 4ToObl BCTYIUThH B TIPaBO HACAeNIOBAHUS, TIPe-
CTaBJIIeTCSI HEOOXOAMMBIM YCTPAaHUTh TaHHBIE HENOCTATKH, T. €.
HeoOXomuMo pelireHne cyaa. MIcku o Tpu3HaHUM MOTYT OBITh Kak
MOJIOXUTEbHBIC, TaK U oTpulatesbHbie. [ToMoXUTeTbHbIE UCKU
HarmpaBJIeHbl Ha YCTAaHOBJICHUE HAJIMYMSI TOTO WJIK MHOTO MPaBOOT-
HOILIIEHUSI, & OTPULIATEIbHBIE UCKU HAIPaBJIEHbI HA YCTAHOBICHUS
OTCYTCTBMSI TOTO UJIM MHOTO (DaKTa;

3) npeobpazosamenvhuvie ucku. Vicku, HampaBieHHbBIE Ha BBIHECE-
HUE TaKMX PeIIeHN, KOTOPbIe CBOMM CONepKaHWEM UMEIOT MaTe-
PUATLHO-TIPABOBOE ICUCTBUE — Mpasoobpasyrouee I npasonpe-
kpawarouee.’ B TaHHOM CJlydae MpeaMeTOM IPeodpa3oBaTeIbHOTO
HCKa SIBJISIETCS TIPaBO UCTIIA TPeOOBATh OT Cy/la YCTAHOBJICHUS, U3-
MEHEHMsI WM MPEeKpalleHrs] TOrO WIX MHOTO MPaBOOTHOIIECHMS,
npaBa Uiy 00s13aHHOCTH.

% T'ypesuuM. A. CynebGHoe penieHHe (TeopeTUyecKue TpOoOIEeMBbI).
M., 1976.
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3. Ilpedsssaenue ucka

IMpaBo Ha Tomavy MCKa MMeEET JINIO, KOTOPOE CUMTAET, YTO €O
MpaBa Uu 3aKOHHbIE MHTEPEChl HapyIlIeHbl 1100 ocropeHbl. Dopmoii
oOpallleHUsT B CyJI 10 JieJlaM MCKOBOTO TTPOU3BOJICTBA SIBJISIETCS] ICKO-
BO€ 3asiBJIEHUE, KOTOpOe IMojaeTcss B MucbMeHHol (opme. VickoBoe
3asBiaeHue coriacHo cT. 131 TTIK P® nomKHO comepKaTh Clieayronme
CBeJIeHHS:

1) HamMeHOBaHUeE Cyna, B KOTOPOE MOJAeTCs 3asIBICHMUE;

2) HaMMEHOBaHME UCTLA, €r0 MECTOXUTEIbCTBO WM, €CIIA UCTLIOM

SIBJISICTCSI OpraHM3allsl, € MECTOHAXOXICHUE, a TAKXKE HAMMEHOBa-

HUE TIPEICTaBUTEIIS U €TO aJIpec, €CJIU 3asiBJIEHUE TOaeTCsl pecTa-

BUTEJIEM,

3) HamMeHOBaHWE OTBETYMKA, €r0 MECTO JKUTEIbCTBA WU, €CIIU

OTBETYMKOM SIBJISIETCST OPTaHU3alINSI, €€ MECTO HaXOXKICHNS,

4) nmaHHBIe O HapYIIEHWW WJINM yIpo3e HapyIIeHUs TpaB, CBOOOJ

WY 3aKOHHBIX MHTEPECOB UCTIIA U €TO TPeOOBAHUS,

5) 006CTOSATENBCTBA, HA KOTOPBIX UCTEIl OCHOBBIBAET CBOU TPEOO-

BaHUs, M M0Ka3aTeJbCTBA, MOATBEPKAAIOIINE OTH 00CTOSATENb-

CTBa;

6) LIeHy MCKa, €CJIM OH IMOUICXKHT OLIEHKE, a TAKXKE PAacueT B3bIC-

KUBaeMBbIX WJIM OCTIApUBAEMBIX TEHEXKHBIX CYMM;

7) cBeneHUSI O COOJIIOIEHUU MOCYAeOHOTO TOpsiaKa oOpalleHus

K OTBETYMKY, €CJIM 3TO YCTAHOBJEHO (hefepasbHbIM 3aKOHOM WUJIU

MPETyCMOTPEHO TOTOBOPOM;

8) mepedeHb MpuUIaraeéMbIX K 3asiBJIEHUIO TOKYMEHTOB.

MecToM KHTEIbCTBA MPAXKIAAHUHA [TPUZHAETCS MECTO, T/Ie rpakia-
HWH MOCTOSIHHO WJIM TMPEUMYIIECTBEHHO MpoXuBaeT. MecToM XKu-
TeJbCTBA HECOBEPIIEHHOJIETHUX, HE JOCTUTIIIMX YEThIPHAIATUIETHETO
BO3pacTa, WU TpaaaH, HaXOMSIIMXCS TOA ONEKOW, MpU3HaeTCs
MECTOXUTEJIbCTBO MX 3aKOHHBIX IMPEICTABUTEICH, YCHIHOBUTEIEH,
omnekyHoB (cT. 20 TK P®). MecToM KUTeIbCTBA JHI, OCYKICHHBIX
K JIMIIEHUI0 CBOOOIBI, SIBJISIETCS UX MECTO MPOXKUBAHUS IO OCYXKIe-
HUSI, HO HapsImy ¢ HUM HEOOXOIMMO YKa3bIBaTh M IMOYTOBBIN aapec
110 MECTy OTObIBaHUSI HaKa3zaHMUs. DTO HEOOXOAMMO /ISl HaIlpaBJie-
HUS UCTILY CYIeOHBIX U3BEIIEHNUI U MHBIX JTOKYMEHTOB, MpeacTaB-
JIIEMBIX IPYTMMU JIMIIAMU, YYaCTBYIOIIMMHU B fejie. MecToM HaX0xK-
JIeHUs1 IOPUINYECKOro JMIA SIBJISIETCSI MECTO €ro rocyaapCTBEeHHOM
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perucTpaiyu, eciii B €ro yuypeauTeIbHbIX TOKYMEHTaX He yKa3aHOo
uHoe. [ocynapcTBeHHasi perucrpauusi IOPUAMIECKOTO JIMLA OCy-
LLIECTBISIETCS MO MECTY HaXOXIEHUS MMYIIECTBAa IOPUANYECKOTO
JINLa, KOTOPOE yKAa3aHO B YYPEAUTEIbHBIX TOKYMEHTaX yupeauTe-
JISIMU.

Ecnu xxe uckoMoe 3asiBieHUe MoAaeTCsl MPOKYPOPOM B 3allIUTY UH-
tepecoB PP, cyobekToB PD, MyHULIMTIAIBHBIX 00pa30BaHUIT WU B 3a-
LLIUTY TIpaB, CBOOO/ U 3aKOHHBIX MHTEPECOB IPaKAAaHMHA U HEOIlpe-
JIEJICHHOTO KpyTa JIUII, TO JAOKHO ObITh YKa3aHO, B YeM KOHKPETHO
3aKJII0YAIOTCSl UX MHTEPECHI, KAKOE MPaBO HAPYIIEHO, a TAKXKe AOJIKHA
COJIEPKAThCs CChIJIKA Ha 3aKOH WM MHOW HOPMATUBHBIA MpPaBOBOM
aKT, TIpelyCMaTpUBAIOIIMI CITOCOOBI 3alIUThI 3TUX UHTepecoB. Mcko-
BOE 3asIBJICHWE TOJKHO OBITh MOMAMKMCAHO WCTIIOM WJIM TIpENCTaBUTE-
JieM, KOTOPbIi B MOPsi/IKE, YCTAHOBJIEHHOM B MPOLIECCYAIbHOM 3aKOHO-
JATeIbCTBE, Ha/IeJIeH TIPaBOM TIOATIMCAHUS 3asIBJICHUS U TPEIbsIBICHUS
ero B cyi. [IpaBuia rojaym MCKOBOTO 3asiBJIEHUS] TIPOKYPOPOM TakKe
pPacIpoCTPaHSIIOTCSI M Ha ACMCTBUSI TOCYIapCTBEHHBIX OPIaHOB BJIACTH,
MECTHOTO CaMOYITpaBjIeHusl, 0011IECTBEHHbIX OPraHU3alI1i, KOT1a OHU
YUaCTBYIOT B JIeJie B LIEJISIX 3AlUTHI TIPaB U MHTEPECOB APYTUX JIUIL.

[Tpu nomave MCKOBOTO 3asiBJICHUSI UCTEL] WY €T MPeICTABUTENTH 00s13a-
HbI YKa3aTb HOPMATUBHBIN aKT, HA KOTOPbI OHU CChUIAIOTCS, HA OCHOBA-
HMM KOTOPOTO CY/I IOJDKEH TIPUHSITH Cy/ieOHoe peliieHue. Bo ucronHeHne
MPUHIIMIIA COCTSI3ATEIbHOCTH, YKa3bIBasi HA 00CTOSITEIbCTBA M TIPUBOIS CO-
OTBETCTBYIOLLIME [10KA3aTEIbCTBA, OTBETUMKY JAeTCs BO3MOXHOCTb JTOJDK-
HbBIM 00pa30M TMOATOTOBUTHCS K 3aIIIUTe CBOMX IPaB U MHTEPECOB.

K uckoBoMy 3asBjieHHI0 00513aT€IbHO JOJIKHbI MPUJIATATh CJIEIYI0-
1Me T10KYMEHTBI:

1) ero Komnwusi B COOTBETCTBUM C KOJUUYECTBOM OTBETUUKOB U Tpe-

THUX JIUIL;

2) MOKYMEHT, TOATBEPXKAAIONINIA YIUIaTy roCyIapCTBEHHOM MOIlI-

JIUHBI;

3) HOBEpEHHOCTb WJIK UHOM JOKYMEHT, YJIOCTOBEPSIIOIINE MOJTHO-

MOYHS TIPEICTABUTENSI UCTIIA;

4) JDOKYMEHTHI, TTOATBEPKAAIOIINE 00CTOSITEIbCTBAa, Ha KOTOPBIX

HCTel] OCHOBBIBAET CBOM TPEOOBAaHMSI, KOMUU 3TUX JOKYMEHTOB

JUIS OTBETYUKOB U TPETHUX JIULL, ECJIU KOIUHW Y HUX OTCYTCTBYIOT;

5) pacuer B3bICKMBAeMOM WJIM OCIapUBaeMOU IEHEKHOI CyMMBI,

MOIIMUCAHHBIN UCTLOM, €TO MPeICTaBUTEIEM, C KOTIUSIMU B COOT-

BETCTBUU C KOJMYECTBOM OTBETYMKOB U TPEThUX JIULL U AP.
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4. Ilpedeasaenue écmpeunozo ucka

B xome cymeOHoOro pas0upaTelbCTBa OTBETUYMK TaKXkKe MOXKET
MPEAbsIBUTH UCK K UCTILY JJI51 3allIUThl CBOMX TIPaB U 3aKOHHBIX UHTE-
pecoB. [IpeabsiBleHHbII OTBETYMKOM HCK K MCTILy Ha3bIBaeTCS
BCTPEYHBIM MCKOM. [J1s1 BCTPEUHOTO MCKa XapaKTepHO TO, YTO OH MO-
KET OBbITh 3asIBJIEH TOJILKO B YK€ BO3HMKILIEM TPOILECce, a TAaKXKe OH
paccMaTprBaeTCsl COBMECTHO C TepBOHAYaJIbHBIM MCKOM, TPEIbSIB-
JIECHHBIM MCTLIOM. MeXly TeM BCTPEUHbI UCK, MPEAbSBICHHbIN OTBET-
YUKOM K KCTILYy, MOXET ObITh PACCMOTPEH CAMOCTOSITE/IbHO B OTIE/b-
HOM TPaXAaHCKOM CYAOINpPOu3BoAcTBe. [IpenbsiBieHre BCTPEYHOTO
MCKa B yXe HauyaToM Tpoliecce yA0OHO Jisl cyla, TaK KaK MHTEPechl
rpaxaH, 00paTUBILINXCS 3a 3alIUTON, MOTYT OBITh PACCMOTPEHBI Cpa-
3y, 0e3 Hayaja Jpyroro rpaxIaHCKoro Cyqonpou3BoacTBa. Bo3mox-
HOCTb MPEIbSIBIIEHUs] BCTPEUHOTO McKa npeaycMorpeHa cr. 137 TTIK
P®, rne roBopuTcs, YTO OTBETUMK BITPABE A0 MPUHSATUS CYJIOM pellie-
HUSI IPEIbSIBUTD K UCTIY BCTPEUHBI UCK IS COBMECTHOTO PACcCMO-
TPEHUSI C TIepBOHAuYaJbHBIM MCKOM. HeoOxomumo oTMeTUTbh, 4UTO
MpeIbsIBICHUE BCTPEUHOTO UCKA OCYIIECTBIISIETCS 110 OOIIMM MpaBr-
JlaM TIpebsIBIIEHUSI MCKa, T. €. BCTPEUHBI MCK JIOJKEH OTBeuYaTh
tpeboBaHusM ct. 131, 132 T'TIK P®. IIpoueccyanbHoe 3aKoHOAA-
TEJbCTBO YKa3bIBAacT HA YCJIOBHUS MPUHATHSA BCTpeyHoro ucka (cr. 138
I'TIK P®):

1) BcTpeyHOe TpeboBaHUE HAIIPABICHO K 3a4eTy IIepBOHAYATIbLHO-

ro TpeOOBaHMS,

2) YyHOBJIETBOPEHUE BCTPEUHOTO MCKA UCKITIOUAET MOTHOCTBIO WJIU

B YaCTH YJIOBJIETBOPEHUE TTEPBOHAYAIILHOTO UCKa;

3) MeXIy BCTPEUHBIM U TepBOHAYaIbHBIM UCKAaMU MMEeTCsl B3a-

MMHasl CBSI3b, U UX COBMECTHOE PaCCMOTPEHUE MPUBEAET K 0ojiee

OBICTPOMY U MPABUJIBHOMY PAaCCMOTPEHUIO CITOPOB.

5. Bo30yxcoenue uckoeozo npou3eoocmaea

OcHoBaHMeM TSI BO3OYXXICHUST TPaXKIaHCKOTO TIPOU3BOJCTBA TT0
JIeJly SIBJSIETCS TIPUHSITHE MCKOBOTO 3asBJICHUSI K TPOU3BOJICTBY.
Wtak, npu HECOOTIOACHUM YKAa3aHHbBIX BbIIIE TPeOOBAHUM, TTPEIbSIB-
JIIEMBIX K ICKOBOMY 3asIBJICHUIO, CYJl MOXKET BBIHECTH CJICAYIOIIEe pe-
IIeHWe: OTKa3aTh B IPUHSTUNA MCKOBOTO 3asIBJIEHUsI, BO3BPATUTD MC-
KOBOE 3asiBJIEHHME, OCTaBUTh UCKOBOE 3asiBJIeHUE O3 IBVKEHMSI.
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OTKa3aTh B IPUHATHH MCKOBOTO 3aIBJIEHUS CY/l MOKET B CJIEAYIOLIMX
cayqasx (ct. 134 TTIK P®):

1) 3asiBieHME HE TOAJIEXKUT PACCMOTPEHUIO U Pa3pelICHUIO B T10-

PSIIKE TPasKIaHCKOTO CYIOTTPOU3BOJICTBA, TIOCKOJIBKY 3asIBIIEHUE pac-

CMaTpUBAETCs U pa3peliacTcsl B MHOM CylIeOHOM TOPSIIKE;

2) 3asgBlIieHHE TIPEIbSIBICHO B 3allIUTY MpaB, CBOOOM U 3aKOHHBIX

MHTEPECOB JIPYTOro JIMlia roCy1apCTBEHHBIM OPraHOM, OPraHOM Me-

CTHOTO CaMOYITpaBJIeHUsI, OpraHM3aleld, TpaXXIaHUHOM, KOTOPO-

MY He TIPeIOCTaBIeHO TaKoe MpaBo;

3) uMeeTcs BCTyNUBIIEe B 3aKOHHYIO CUIIY CyIeOHOe pellleHHe 110

CITOPY MEXIY TeMU e CTOPOHAMM, O TOM K€ MpeJIMeTe U TI0 TeM

K€ OCHOBaHUSIM;

4) umMeeTcs cTaBllee 00s13aTeIbHBIM i1 CTOPOH U IIPUHSITOE IO

CITOPY MEXIY TeMU e CTOPOHAMM, O TOM K€ TpeJMeTe U 110 TeM

K€ OCHOBaHMSIM peIllieHUE TPETelCKOro Cyna, 3a UCKIIOYEHHUEM,

€CJIM CyJl OTKA3aJICsl B BblJaue UCTIOJHUTEIBHOTO JIMCTA HA MPUHY-

IUTEIbHOE UCTIOJTHEHKE PEIlIeHHsT TPETeMCcKOro cya.

BbiHeceHue onpenesieHus cyoM 00 0TKas3e B MPUHSITUM UCKOBOTO
3asIBJICHUS MPETSITCTBYET MOBTOPHOMY OOpAIIeHUIO 3asBUTENS B CY[I
C MICKOM K TOMY K€ OTBETUMKY, O TOM XK€ TPeMEeTe 1 IO TEM XKe OCHO-
BaHUSIM. B COOTBETCTBUM C 3TUM 3aKOHOM IpEIyCMOTPEHa BO3ZMOX-
HOCTb JIM1Ia, KOTOPOMY OTKa3aju B MPUHSITUM UCKOBOTO 3asiBICHUSI,
MOIaTh YaCTHYIO XKajio0y.

BosBpaienue ucka MoKeT MMeTh MeCTO B ciaydae, ecam (cr. 135
I'TIK P®D):

1) mcToM He coOJIOneH OOCYACOHBIN IMOPSIOK YPEryIMpOoBaHUs

criopa Jinbo UCTILOM He TIPEeIbsIBICHBI TOKYMEHTHI, ITOATBEPXKIAI0-

1ue cooIeHUe TOCYIe0HOTO MOopsIIKa YperyJIupoBaHusl CIiopa;

2) neJio HETOACYIHO JaHHOMY CY/Ibe;

3) MCcKOBOE 3asiBJICHUE MMOJAaHO HEAeeCIIOCOOHBIM JIUIIOM;

4) uCcKOBOE 3asiBJIEeHUE He TOAMNUCAHO WM MCKOBOE 3asiBIIEHUE

MOAMMCAHO WIM TIOJaHO JIUIIOM, He UMEIOIIUM TMMOJTHOMOYUI Ha

€ro TOATMCaHNe U TIPEIbSIBICHUE B CYI;

5) 110 BBIHECEHUS OMpeAeIeHHUsI CyIa O IPUHSATUNA UCKOBOTO 3as1B-

JIEHUSI K TIPOM3BOJICTBY Cyla OT MCTIA TOCTYIWIO 3asiBICHUE

0 BO3BpAIllEHUH UCKOBOTO 3asIBJICHUSI;

6) B IIPOM3BOACTBE STOTO WIJIM IPYTOTo Cyaa JMO0 TPETEHCKOTO Cy-

Jla UMeeTCs IEJI0 TI0 CIIOpYy MEXIy TeMU K€ CTOPOHAMU, O TOM Xe

MpeaMeTe U 1O TeM e OCHOBAHUSIM.
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BriHeceHue onpeiesieHUsI Cyla O BO3BpallleHUU NCKOBOTO 3asiBie-
HUS He TIPETISITCTBYET HOBOMY OOpAIlleHUIO B CYJI C TEM e MCKOBBIM
TpeOOBaHMEM U MO TEM XKE OCHOBAHUSIM.

Ecnn nckoBoe 3asiBieHHE COCTaBIEHO 0Oe3 coOomeHMsT TpeOoBa-
HWUiA, TpemycMoTpeHHBIX cT. 131, 132 I'TIK PD, cynm BBIHOCHT ompenesie-
He 00 OCTABJIEHHH MCKOBOTO 3asIBJIeHNs 0€3 JABIKEHHs, O UeM M3BelaeT-
csl JIULI0, TofiaBliee 3asiBaeHne. OcTaBieHrue UCKOBOTO 3asiBJeHUsT 0e3
JBUKEHUS CYZIOM JIaeT BOBMOXKHOCTD UCTILY UCTTPABUTh UMEIOLIIMECS He-
JIOYETHI, 0e3 yCTpaHEHMSI KOTOPHIX HEBO3MOXHO MPUHSTH UCKOBOE 3asiB-
JIeHUe K TIPOM3BOACTBY. B cBoeM ormpeseneHnn 06 0TKa3e B MPUHSITUN
WMCKOBOTO 3asIBJICHUsI CyJ YCTaHABIMBAET CPOKM, B TEUEHHE KOTOPBIX
JIOJDKHBI OBITH yCTpaHeHbl HepocTaTku. Ha onpeneneHue cyna o6 ocraB-
JIEHUW KCKOBOTO 3asIBJICHMsI MOXET OBITh ITOIaHa YacTHas 3kajuooa.

Ecnu xe B TedeHue 5 gHEi CO THSI MOCTYILUIEHUS NICKOBOIO 3asiBJie-
HUS B CyJI OH TIPUHSUT pellIeHre O TIPUHSTUN UCKOBOTO 3asiBIICHUS, BbI-
HOCHTCSI OTpe/ie/ieHUE Cyia O MPUHSATHN HCKOBOTO 3asIBJIEHHUS M O BO30YK-
JIEeHNH TPAXKIAHCKOTO MPOM3BOICTBA MO Neny. B maHHOM ompeaeneHun
cyla Ha3HavyaeTcsl Aata CyeOHOro 3aceaHtsl, ONPENesIsSIIoTCSl CTOPOHBI,
a TakKe TPEThU JINIIa, HATMIKe 3asBJIEHHBIX XOIaTaiCTB.

[Tpu Bo30ykIeHUM MCKOBOIO MPOU3BOACTBA MOIYT ObITH MPUHSITHI
Mepbl obecriedeHus ncka. OcHOBaHUEM sl 0OeCTIeYeHUsT CKa coriac-
Ho cT. 139 TTIK P® sBnsieTcs 3asiBieHUe JUL, YYaCTBYIOIIMX B JIEJe.
ObecnieueHre UCKa JOITYCKAETCs BO BCSIKOM TTOJIOKEHUU Jiea, Take ec-
JIM HEeMPUHSATHE MEp MO 00EeCMeYeHUI0 MCKa MOXKET 3aTpyIHUTbh WU
c/iesiaTh HEBO3MOXKHBIM MCITOJTHEHUE pellieHusT cyna. [Ipu moctyriie-
HUM 3asIBJICHUSI OT JIMLIL, YYAaCTBYIOILMX B JieJie, Cy/ BBIHOCUT OMpeese-
HMe O TIPUHATUHI Mep I10 00ecTieueHnIo uckKa. Mepamu 1o odecriedeHHIo
ucka Moryt 0bITh (cT. 140 T'TIK PD):

1) HajoXeHHWe apecTa Ha UMYIIECTBO, MMPUHAUIEXKaIlee OTBETIN-

KY ¥ HaxXoJsI1eecsl y Hero WIu IpYTUX JIUII,

2) 3ampelieHde OTBETUMKY COBEpIIATh ONpeaeIeHHbIE NeUCTBUS;

3) sampelleHue APYTUM JUIIAM COBEpIIaTh ONpeaeIeHHbIe T -

CTBMSI, Kacalolluecs MpeaMeTa cropa, B TOM YMCe MepeaaBaTh

MMYIIECTBO OTBETUYMKY WJIM BBITIOJHSITH MO OTHOIICHUIO K HEMY

WHBIE 00513aTEILCTRA;

4) NpUOCTAHOBJIEHUE peal3alli UMYILIECTBA B Cllyyae MpeIbsiB-

JIEHUsI UCKa 00 0OCBOOOXIEHUU UMYIIIECTBA OT apecTa (MCKIIoUeHUe

W3 OINCH);

5) TIPUOCTAHOBJICHWE B3BbICKAHUS 110 UCTIOJIHUTEIbHOMY JTOKYMEH -

Ty, OCTIapUBaeMOMY JTOJKHUKOM B CyIeOHOM TTOPSIIKE.
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CrnHcok Mep 1o obecneyeHHI0 CKa siBJsieTcs ucyepnbiBaommm. Ofi-
HaKo 3aKOHOJaTeIeM IIPEAYCMOTPEHO, YTO CyJ MOXKET B HEOOXOAMMBIX
CJTydasiX IPUHATH MHBIE MEPBI TT0 00eCITeYeHNIO UCKa, KOTOPbIE TOJIK-
Hbl OTBEYaTh LIEJISIM, TOCTaBJICHHBIM Tiepen cynoM. He crout 3a0bi-
BaTh, 4TO JIMIIA, HAPYIIMBIIME OrPAaHUUEHUSI, YCTAHOBJICHHBIE CYIOM,
noapepraiorcs mTpacdy B pazmepe 10 10 MPOT. Kpome Toro, ucreiy
BMpaBe B CyIeOHOM MOpsiIKe TpeOOBaTh OT ITUX JIMI] BO3MEIIECHMS
YOBITKOB, TPUYMHEHHBIX HEUCTIOJTHEHUEM OTpeIeIeHUsT cyna 06 obec-
neyeHnu ucka. O MPUHSTHIX Mepax Mo 00eCIeYeHUIO UCKa CYIbsl He3a-
METUTEILHO COOOIIIaeT B COOTBETCTBYIOIINE TOCYIapCTBEHHbIE Opra-
HBbl WU OpTaHbl MECTHOTO CaMOYMpaBJIeHUs, PETUCTPUPYIOIINE
MMYIIECTBO WM TTpaBa Ha HETo, a TakKKe MX OrpaHuueHus (0OpeMeHe-
HUs), Tiepexo 1 npekpaiieHue. [To nHULMaTBE OTBETYMKA WIK Cyaa
MOTYT ObITh OTMEHEHBI MEPHI 110 obecrnedyeHuo ucka. Bornpoc 06 otme-
He oOecrmeyeHus MCKa paccMaTpUBaeTCs B CyIeOHOM 3acelaHMU.
O npoBeneHNN CyaeOHOTO 3aceIaHusl M3BEIIAI0TCs CTOPOHBI, OTHAKO
MX HesIBKa He TPeTsITCTBYET paCCMOTPEHMIO BOTIpoca 00 OTMEHE Mep
obecrnieyeHus1 ucka. HeoOXoquMo OTMETUTH HEKOTOPbIE OCOOEHHOCTH
0o0KalloBaHUs ompeneaeHusl cyqa 00 obecrieueHuu ncka. Kak u Bce
WHBIE OTIPeACTICHUS cyIa, OHO TaKXKe MOXET OBbITh 00XKaJ0BaHO B TIO-
psIIKe, YCTaHOBJIEHHOM 3aKOHOJATeIbCTBOM. Ecin Xe omnpeneneHue
cyaa o0 obecrnevyeHrM UcKa ObUTIO BIHECEHO 0e3 M3BEIIEeHMS JIUlIa, M0-
JABIIETo Xaao0y, TO CPOK MOAAYM XKATOObl NCUMCISETCS CO AHS, KOT-
Jla TAaKOBOMY JIMILy CTaJl0 M3BECTHO 3TO omperneaeHue. Heobxommmo
TaKXe OTMETUTb, YTO OTBETYMK I1OCJIE€ BCTYIJICHUS] B 3aKOHHYIO CUJTY
CyneOHOrO pellIeHUsI, KOTOPhIM B MCKEe ObLIO OTKa3aHO, UMEET MpaBo
MPEeNbIBUTH K UCTILY UCK O BOBMEIIEHUHN YOBITKOB, MPUUMHEHHBIX EMY
Mepamu 1Mo 00ecTIeYeHUIO UCKa.



JIEKIIWA Ne 9. CynebHoe pa3oMpaTeibCTBO

1. Ilodzomoexa deaa Kk cyoebHomy pazoupameabcmey

IlogroroBka nmena K cyaeOHOMY pa30MpaTeIbCTBY SBISIETCS CaMO-
CTOSITEJIbHOI 1 00513aTeJIbHOM cTaaueli rpaxaaHckoro npouecca. [loc-
JIe TIPUHSITUS UICKOBOTO 3asBJICHMS M BHIHECEHMSI OTIpeIe/IeHNs CyIbeit
0 BO30YXXICHUM IPakIaHCKOTO IMPOM3BOJICTBA I10 JIeJTy HACTyMaeT Clie-
JIyIOIlast CTafausl FpaxkJIaHCKOTO Mpoliecca — MOAr0TOBKA JieJia K cyaeo-
HOMYy pasouparenabctBy. O MOATrOTOBKE Jeia K cyaeOHOMY pa3oupa-
TEJIbCTBY CYyIbsl BBIHOCUT OIpEAeJeHHe M B CBOEM OIIpeAeIeHUN
yKa3bIBaeT NEHCTBUS, KOTOpPbIe HEOOXOAMMO COBEPIIUTH CTOPOHAM,
WHBIM YYaCTBYIOIIUM B Jejie JIMLaM ISl 00ecCIeueHUsI MPaBUJIbHOTO
1 CBOEBPEMEHHOTO PACCMOTPEHUSI U pa3pelleHus aea.

IlogroroBka mena K cyaeOHOMY pa30MpaTebCTBY KaK CTamus
IPaXXIaHCKOIO IMpollecca MpecieayeT CACAyIoIre meJd  3a1a4d Co-
riaacHo cr. 148 IT'TIK P®:

1) yrouneHme paKTHUIECKMX OOCTOSITEILCTB, UMEIOIINX 3HAUCHE

IUUIS1 TIPABUJIBHOTO pa3pelleHus feia;

2) omnpeeieHUe 3aKOHA, KOTOPBIM CJIeAyeT PYKOBOJACTBOBAThCS TTPU

paspelieHnH Aefia, U yCTaHOBJIeHVE TIPAaBOOTHOIIIEHUI CTOPOH;

3) paspellieHe BOIpoca O COCTABE JIMII, YYaCTBYIOIIMX B AeJIe, 1 APY-

TUX YYaCTHMKOB IIPOLIeCCa;

4) mpencrtaBieHUE HEOOXOIMMEIX ITOKAa3aTeJIbCTB CTOPOHAMU,

NPYTUMU JIMLIAMU, YIACTBYIOLIMMHU B JIEJIC;

5) BO3MOXKHOE IIPUMUPEHNE CTOPOH.

Ha cTamuu moaroToBKu jaeyia K cyaeOHOMY pa3OUpaTebCTBY CTO-
POHBI JIOJKHBI COBEPIINTD OTpeIeJICHHbIE MPOLIECCyaTbHbIM 3aKOHO-
JIaTeJIbCTBOM IIpOlLieCCYaIbHbIC AecTBUA. M cTen mim ero mpeacTaBUTe b
JIOJIKHBI TIepeaaTh OTBETYMKY KOITUM J0KA3aTeIbCTB, 000CHOBBIBAIOIIIMX
(bakTHUECKMEe OCHOBaHMSI UCKa; 3asiBUTh TEPe/l CyIbeil XxomaTtaiicTBa 00
HUCTPeOOBAHUN TOKA3aTeIbCTB, KOTOPhIE OH HE MOXKET ITOJIYyIUTh CaMO-
CTOSITENIbHO Oe3 momolu cyaa. B cBolo odepenb, OTBETYUK WU €O
MpeaCcTaBUTEb, €CJIM UM 3TO HEOOXOAMMO, YTOUHSIIOT UCKOBbIE Tpe-
OoBaHMS UCTIA U (DAKTUUECKHE OCHOBAHMS 3TUX TPeOOBaHUIA; TIpe/i-
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CTaBJISIIOT UCTIY WK €r0 MPEeACTABUTENIO U CYIy BO3PaKEHUS B MUCH-
MEHHO1 (hopMe OTHOCUTETBHO NCKOBBIX TPEOOBAHUIA; MTEPEAlOT UCT-
11y WK €ro MpeICcTaBUTENIO U CYybe 10Ka3aTeIbCTBA, 0O0CHOBBIBAIO-
LIME BO3PAXEHMSI OTHOCUTEJIBHO MCKa. TakKe OHM MMEIOT NpaBo
3adBUTh TIepe]i Cynbeil XxomaTtaiicTBa 00 UCTpeOOBaHUM JOKa3a-
TEJIbCTB, KOTOPBIE HENb3sl MOJYYUTh CAMOCTOSITENIbHO 0€3 MOMOLIU
cyaa.

Kpowme cTopoH, K npoBeaeHUIo cyaeOHOro pa3oupareabCTBa 10J1-
3KE€H MOATOTOBUTHCS U CYII, T. €. OCYUIECTBUTD T€ ACHCTBUSI, KOTOPbIE
MPU PACCMOTPEHUU JIeJ1a TI0 CYLLECTBY IIOMOIYT CYAbe BbIHECTU Mpa-
BWIbHO, & CaMO€ INIaBHOE — 3aKOHHOE U OOOCHOBAaHHOE pelleHUE
(ct. 150 TTIK P®). ITpu noaroToBke Jeja K cyae0HOMY pa3dupaTeib-
CTBY CyI:

1) pa3bsICHSET CTOPOHAM UX MPOLIECCyaTbHbIE MPaBa U 00SI3aHHOCTH;

2) onpauIMBaeT UCTLA UJIU €TO MPEICTaBUTENS IO CYLLIECTBY 3asiB-

JIEHHbIX TPEOOBAHUI U MpeAaraeT, eciim 3T0 He0OX0AUMO, Mpe-

CTaBUTb JOIOJIHUTEIbHbIE JOKA3aTEIbCTBA B ONPEAEIEHHBII CPOK;

3) ompaluMBaeT OTBETYMKA MO OOCTOSITELCTBAM J€J1a, BbISICHSIET,

KaKue UMEIOTCS] BO3PAKEHUSI OTHOCUTEJIBHO UCKA U KAKMMMU JOKa-

3aTeIbCTBAMU 3TU BO3PAXKEHMSI MOTYT ObITh MOATBEPXKICHBI;

4) paspeluaeT BONPOC O BCTYIUIEHUU B AEJO COMCTLIOB, COOTBET-

YMKOB U TPETBUX JINL, 0€3 CAMOCTOSITENIbHBIX TPEOOBaHUIT OTHOCH-

TeJbHO MpeIMeTa Cropa, a TaKKe pa3peliaeT BOMPOChl O 3aMeHe

HEHaIeXallero OTBETYMKA, COEAMHEHUU U Pa3beIUHEHUN UCKO-

BBIX TpeOOBaHMUIA;

5) NPUHUMAET MEPHI MO 3aKIIOYEHUI0 CTOPOHAMU MUPOBOTO CO-

[JIALIEHUST U Pa3bsICHSIET CTOPOHAM MX MPaBO 00paTUTbCS 3a pa3-

peuIeHreM Cropa B TPETEUCKUI CyA M MOCIEACTBUS TaKUX Jei-

CTBUIA;

6) W3BelIaeT 0 BpEeMEHU M MecTe pa3dUparTesbCcTBa Jiesia 3amHTe-

PECOBAHHBIX B €I0 UCXOJE IPax/1aH WU OPraHU3aluu;

7) paspeluaeT BOIIPOC O BbI30BE CBUAETEIIEIH;

§) HazHauaeT 9KCIEePTU3Y W IKCIepTa sl ee MPOBEACHUSI, a TaK-

K€ pa3pellaeT BONPOC O MPUBJIEYEHUU K YUACTHUIO B IIPOLIECCE CIIe-

LMaJIMCTa, NEPEBONUYMKA,

9) 1o xonaTaiiCTBy CTOPOH, IPYTMX JIMLL, YyUaCTBYIOLLHUX B €€, UX

MpencTaBuTesieil UCTpeOyeT OT OpraHU3alMi WK TPaKAaH 1oKa3a-

TeJbCTBA, KOTOPbIE CTOPOHBI UM UX MPEACTABUTENN HE MOTYT I10-

JIYYUTh CAMOCTOSITENIbHO;
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10) B cityuasix, He TEepIISIIIMX OTJaraTe/ibcTBa, MTPOBOJIUT C U3BElle-

HUEM JIWII, YIaCTBYIOIIUX B JIeJie, OCMOTP Ha MECTe MMMChbMEHHBIX

1 BEILIECTBEHHBIX JI0KA3aTEbCTB;

11) HampaBisIeT cyneOHbIe TIOPYYSHUS;

12) nprHUMaeT Mephl 1o 00eCTIeUeHUIO UCKa;

13) pa3penaet BOIpoc 0 MPOBEASHUM IIPEaBAPUTEIHLHOTO CyIe0HO-

o 3acelaHMsl, ero BpeMEHU U MECTe;

14) coBepIiaeT MHBIE HEOOXOIUMBIE TTPOIIeCCyaTbHbIEC TeCTBUSI.

[Mpu TpakmaHCKOM TIPOM3BOACTBE 1O AETYy B HEKOTOPBIX CIyJasix
BO3HUKAET HEOOXOTUMOCTBD ITOJTyIeHUST JOKA3aTeIbCTB IO XOIATalCTBY
OITHOI M3 CTOPOH, HAXOASIINXCS B IPyroM paiione, ropoxae. Cyn, pac-
CMaTpUBAIOIINI JeJI0, TTopyJyaeT COOTBETCTBYIOIIEMY CYIy, HA TEPPU-
TOPUU KOTOPOTO HAXOSITCS JOKA3aTeIbCTBA, IPOBECTH OTpeieICHHbIE
npoueccyaibHbie aeiicTBus. [1pyu 3TOM Cya, MOPYYMBIINIA TTpOBeIe-
HUE MpPOoLeCCYaTbHBIX ACHCTBUIA 1O MOPYYEHUIO, BBIHOCUT OTpeiesie-
HUE, B KOTOPOM KpaTKO M3Jaraercsi comep:kaHue paccMaTpuBacMoro
JIeJia M yKa3bIBalOTCS CBEJICHUSI O CTOPOHAX, MECTE MX MPOKUBAHMS WIIH
MX MECTOHAXOXIEHUU, OOCTOSITENbCTBA, MOUIEXKAIIINE BbISICHEHUIO, 10-
Ka3aTesbCTBa, KOTOPhIE JOJKEH cOOpaTh CY/, BBITIOIHSIIONINI TTOpyYe-
Hue. CleayeT OTMETUTD, YTO TaHHOE TIOPYUYEHUE SIBISIETCS 00sI3aTeTbHBIM
IUTSL Cy[a, KOTOPOMY OHO ajipecoBaHo. ['pakIaHCKUM MPOLEeCCYaTbHbIM
3aKOHOJIATEIbCTBOM YCTAHOBJIEH CPOK, B TeUEHNE KOTOPOTO TOJIKHO OBITH
HCIIOHEHO cyne0HOe TTopydeHne, — 1 MecsIII CO THS MOIydeHUsI Cyaeo-
Horo nopy4yeHusi. HanpasieHue cyneOHOTO MTOpyYeHUsT MOXKET SIBUThCSI
OCHOBaHMWEM TSI TTPUOCTAHOBJICHUST TPOM3BOACTBA 110 neny. Cya, Ko-
TOPOMY TIPUIIIO CyIeOHOe MOpYYeHHe O MPOBEACHUN MPOIeCcCyalb-
HBIX JICCTBUIA, BBITIONHSIET CyleOHOE TTOpYYEeHUE U MPOBOIUT Cyneo-
HOE 3acelaHMe TI0 TIpaBUJiaM, YCTAHOBJIEHHBIM TI'PaXIaHCKUM
npolieccyalbHbIM 3aKOHOMATEAbCTBOM. JIMila, yyacTByloUIue B Jere,
HaUIeXalMM 00pa3oM M3BENIAIOTCS O MECTE U BPEMEHU MPOBEIEHUS
cynebHoro 3acenanusi. OHAKO HesBKa JIML, yYacTBYIOIIMX B jeje, He
SIBJISIETCSl TPEISITCTBUEM JUISI BBITTOJIHEHUSI CYAEOHOTO TOpYYECHUS.
[Tpu BbIMOJHEHNH CYyIEOHOTO TOPYYEHUsT BCE COCTaBIEHHbIE TPOTOKO-
JIbl U1 COOpaHHbBIE TOKA3aTebCTBa HEMEUIEHHO TMEePEeChlIaloTcsl B CYII,
paccMaTpUBAIOLLIUI AEJIO.

Ha craguu nmoarotoBku nena K cyaeOHOMY pa30oupaTebCcTBy MO-
JKeT IMPOBOAUTLCS CyaeOHOe 3aceqaHue, OHO B COOTBETCTBUU CO CT. 152
I'TIK P® Gyner HOCUThL Ha3BaHUE «IIpeIBapUTEIbLHOE CYyIeOHOEe 3ace-
naHue». [IpeaBaputenbHoe cyneOHOe 3aceaHe UMEET CBOEM 1IeJIblo
TpolecCyabHOE 3aKpeTUIeHNEe pacTopsAUTETbHbBIX JeCTBUI CTOPOH,
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COBEPIIEHHbIX NMPU MOATOTOBKE Jiea K CyleOHOMY pa3dupaTesbCTBy,
ompesiesieHe 00CTOSITENIbCTB, UMEIOIINX 3HAYeHUe JIJIST TPAaBUILHOTO
PAcCMOTpPEHUsI U paspellieHus esia, onpeieeHue J0CTaTOUHOCTH J10-
Ka3aTeJIbCTB TI0 JelTy, ucciaenoBaHue (hakToB IMPOIycKa CPOKOB 0Opa-
ILIEHUS B CYIl U CPOKOB MCKOBOI naBHOCTU. IIpeaBapurenbHoe cyaed-
HOe 3aceiaHie MPOBOAUTCA CyIbeii eTMHOIMIH0. CTOPOHBI M3BEIIAIOTCS
0 BpEMEHU U MECTe MpeaBapUTeIbHOTrO cyaedHoro 3acenanusi. CTopo-
HBl B TIPEABAPUTEIIBHOM CYIeOHOM 3acelaHWU MMEIOT MpaBo Mpej-
CTaBJISITh JI0KA3aTeJbCTBA, MPUBOIUTH JOBOJIBI, 3asiBSITh XojaTali-
ctBa. [lo CIOXHBIM JeaM ¢ YYeTOM MHEHMSI CTOPOH CYIbS MOXET
Ha3HaYUTh CPOK MPOBEICHUSI MPENBAPUTENILHOTO CyIeOHOro 3acena-
HUS, BBIXOMSIIMI 3a Mpeiesbl YCTaHOBICHHBIX MpolieccyaTbHbIM 3a-
KOHOJATEJbCTBOM CPOKOB PACCMOTpPeHMs] U paspeleHust aei. [lpu
HaJIMIUU OOCTOSATENLCTB, MPEAyCMaTPUBAIOIIMX OCHOBAHUE LIS TIPU-
OCTaHOBJICHUSI M TIpEKpallleHUsI MPOM3BOACTBA IO JeJy, MPOU3BO/I-
CTBO TIO JIeJly B IIPEABAPUTEIHLHOM CYIeOHOM 3acelaHN MOXET ObITh
MPUOCTAHOBJIEHO WM MpPeKpallleHo, 3asiBJIeHUE OCTaBJIeHO 0e3 pac-
cMoTpeHus. [Tpu MpUHATUM pelieHusT O TPUOCTAHOBICHUN WJTU TIpe-
KpalleHU TTPOM3BOJICTBA TIO JeJly Cydbell BBIHOCUTCSI OTpe/ie/ieHUE,
Ha KOTOpOe MOXET OBbITh IOIaHa YacTHasI XKajooa.

B npenBapuTebHOM Cy1eOHOM 3acelaHUM MOXET paccMaTpUBaTh-
Cs1 BO3paxkeHUe OTBETUMKA OTHOCUTENIHO MPOITycKa NCTIOM 0e3 yBa-
SKATEJIBHBIX IPUUMH CPOKA MCKOBOW TABHOCTH JIJIS 3aIUThI IpaBa U yc-
TaHOBJICHHOTO TPaXXIaHCKUM 3aKOHOIATELCTBOM CPOKa OOpalleHust
B Cyq.

IIpu ycraHoBiaeHUHU (pakTa mpomycka 0e3 YBaXKUTEIbHBIX MIPUYUH
CpoKa MCKOBOI JaBHOCTU WJIM CPOKa OOpaIlleHUs B CY/ CyIbsI IPUHM-
MaeT pellieHre 00 oTKa3e B MUCKe 0e3 UCClIeq0BaHUs MHBIX (aKTuye-
CKUX O0OCTOSITEILCTB IO fey. PerieHue cyna Takske MOXeT ObITh 00-
JKaJIOBaHO B ameJUISIIMOHHOM MJIU KacCalluOHHOM TOPSIIKE.

I'paxknaHCKUM MpolieccyalbHBIM 3aKOHOIATEIbCTBOM 3aKpeTuieH
MPUHIMII 0093aTeIbHOCTH BeeHus mpoToko.aa. CoryacHo cr. 228 I'TIK
P® B x01e KaxkI0ro cyneOHOro 3aceaHusI cyaa MepBOil MHCTAHIINU,
a TakXKe MPU COBEPIIEHUU BHE CyeOHOr0 3acelaHusl KaxKa0ro mpo-
LIeCCyaJIbHOTO IEUCTBUST COCTABIISIETCs TPOTOKOJI, B TOM YMC/Ie U Ha
MpeaBapUTEIbHOM 3acelaHuM, MPOTOKOJ TIPeIBapUTEIbHOTO 3ace-
naHust oopMIISIETCSI B COOTBETCTBUU C TIOJIOKEHUSIMU, TIPELYCMOT-
peHHbIMU cT. 229 1 230 I'TIK PO®.

IMocne npenBapuTEeNbHON MTOATOTOBKM Aejia K CyneOHOMY pa3ou-
paTeNbCTBY TPU TIPUHSITUN PEILICHUs CYIbEil O TOM, YTO JIeJIO TTO/AT0-
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TOBJIEHO K PACCMOTPEHMUIO IO CYIIECTBY, CY/Ibsl BRIHOCUT OTpeie/ieHre
0 Ha3HAYeHUH JeJia K CyaeOHOMYy pa3oupaTe bcTBy. JomKHBIM 00pa-
30M U3BEIIAIOTCS CTOPOHBI, JIMIIA, YIaCTBYIOIINE B [Iejie, MHbIE YUacT-
HMKHM TPaXkIaHCKOTO Tpoliecca 0 MeCTe W BPeMEeHU TTPOBEICHUS Cy-
JIeOHOTO Pa3dUpaTesIbCTBA U PACCMOTPEHUS ieJia MO CYIIECTBY.

2. Cyoebnoe pazoupameabcmeo

CynebHoe pa30dupaTesbCTBO SIBISIETCSI OMHON W3 BaXKHbBIX CTaAUit
TpaXkIaHCKOTO Tpoliecca, TaK KaK UMEHHO Ha TaHHOM CTaIuy peain-
3yeTcsl TJIaBHasl 3aavya rpakIaHCKOTo CyIOMpPOU3BOACTBA — 3allluTa
HapyIIeHHBIX WJIN OCTIapUBaeMBbIX TIpaB, CBOOO M 3aKOHHBIX MHTEPE-
COB YYaCTHUKOB I'paXJAaHCKOro npoiecca. MMeHHO Ha IaHHO# cTaaun
TOCPEeICTBOM BHIHECEHHUS PelIeHHs Cy/l BOCCTAHABJIMBAET NMPAaBa U 3aIH-
HIaeT OXpaHsieMble 3aKOHOM MHTEPECHI.

Bo30yxneHne TpaxkIaHCKOTO TTPOU3BOJCTBA TI0 JIeJTy W TTOJTOTOB-
Ka Jiefa K cyneOHOMY pa3dupaTesbCTBY SIBJSIIOTCSI OPraHU3allMOHHbI-
MU CTaIUsSIMU TPaXKIaHCKOTO Tpoliecca. IMeHHO Ha JaHHBIX CTaIMSIX
CTOPOHAMM B CYJI MPENBSIBISIOTCSI HEOOXOIMMBbIE 10Ka3aTebCTBa, 3a-
SIBJISTIOTCSI XOATalCTBa, pPealu3yeTcsl BO3MOXHOCTh 00eCTIeUeHUsT UC-
Ka CyJOM, BBITIOJIHSIIOTCS CY/I€OHBIX IMOPYYEHUS ISl TOTO, YTOOBI Ha
CTaauu cyneOHOTro pa3drpaTeIbCTBa CyIbsl He OCTaHABIMBAJICS Ha Op-
raHM3allMOHHBIX BOMPOCaX, a MIPUCTYIIa cpa3dy K HEMOCPEACTBEHHOMY
paspenieHnIo 1 pacCCMOTPEHUIO Jiesa 1o CYILIECTBY, a TOUHee, K 3allk-
Te HapyLIEHHOrO WM OCIapyuBaeMoro npaBa M 3aKOHHOTI'O MHTepeca
JIIIA.

[TpolieccyanbHbIM 3aKOHOIATEIBLCTBOM MPEAYCMOTPEH CPOK pac-
CMOTpEHHS W pa3pelieHus TPaKIaHCKOro JeJia M0 CYmecTBY: sl CYlIOB
00111ei#1 IOPUCIUKIIMY CPOK COCTABIISIET 2 Mecslia, a JJIsi MUPOBBIX Cy-
JIeil CPOK, B TeUEHUE KOTOPOTO IOJIKHO OBITh PACCMOTPEHO JIEJI0, OTIpe-
nensiercs B 1 Mecsii. Takoe pasrpaHuueHre 00yCIOBIECHO KaTeropusi-
MU CJIOXXKHOCTH JieJI, KOTOPble OTHECEHBbl K TOMY WJIM WHOMY CYIy
B COOTBETCTBUM C MOJACYAHOCTBIO.

DenepasbHBIM 3aKOHOM WJIM HOPMaMM TPaXKIaHCKOTO IMpoliec-
CyaJIbHOTO 3aKOHOJIATeJIbCTBA MOXKET ObITh YCTAHOBJIEH COKpallleH-
HBI CpOK cyaeOHoro pazouparenbctBa. Hanpumep, 4. 2 cr. 154 T'TIK
P® yka3piBaeT, 4TO JieIa O BOCCTAHOBJIEHUU Ha paboTe, O B3bICKAHUU
ATMMEHTOB PACCMATPUBAIOTCS M Pa3pellaloTcs 10 UCTEUEHUST Mecs1Ia.

PazbupaTenbcTBO rpakaaHCKOTO iejia MIPOUCXOIUT B CyIeOHOM 3a-
CelaHuu ¢ 00sI3aTeJIbHBIM M3BEIICHUEM JIUII, YYaCTBYIOIIMX B Jee,
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0 BpeMeHHU U MecTe 3acenaHusl. CynedHoe pa3oupaTeIbCTBO MPOBOIUT-
cs Cyabeil eIMHONMIHO. B ciydasix, mpemaycMOTpEeHHBIX TTPOlIecCyalb-
HBIM 3aKOHOJATEbCTBOM, CyleOHOe 3acejlaHre MTPOBOAUTCS B KOJLIe-
ruagbHoM coctaBe. CTOUT OTMETUTh, YTO CylaeOHOe 3aceqaHue
MUPOBBIM CYIbeil MPOBOAUTCS BCEraa eAMHOINYHO. [1pu Kosuternaib-
HOM PacCMOTPEHHUH JiejIa B COCTaB Cy/a BXOASAT TP MpodeccruoHa b-
HBIX CY/IbW, OMUH U3 KOTOPBIX SIBJISIETCS TMpeaceaaTeabeTByomum. Co-
rmacHo cr. 156 TTIK P® mnpencenaTelbCTBYIOUINI DPYKOBOIUT
CyNeOHBIM 3acelaHUeM, CO3MAeT YCIOBUs JJIsi BCECTOPOHHEIO U MOoJ-
HOTO MCCIeTOBAaHUS TOKA3aTeIbCTB M OOCTOSATENLCTB Jiesia, YCTpaHseT
U3 cynebHOro pa3dupareyibCTBa Bce, YTO He UMEET OTHOILIEHUSI K pac-
CcMaTprBaeMOMY JeJTy.

B ciyyae Bo3pakeHuUit KOro-imbo U3 y4aCTHUKOB Mpoliecca OTHO-
CUTEJIbHO JeMCTBUIA MpeacenaTeNIbCTBYIONIETO 3T BO3PaXKEHUSI 3aHO-
cSITCSl B MPOTOKOJT cynebHoro 3acenanust. [IpencenateabcTBYONIMIA qa-
€T pa3bsICHEHUST OTHOCUTEIbHO CBOMX IEMCTBUIA, @ MPU KOJIETUATLHOM
PACCMOTPEHUH Jiesia pa3bsiCHEHUSI Jal0TCsl BceM cocTaBoM cyna. [1pen-
cenaTebCTBYIONIMI MPUHUMAaeT HeoOXOIMMbIe Mephl 10 obecrede-
HUIO HaJJIeXallero nopsiaka B cyaeOHOM 3acefaHuu. PacniopsikeHust
MpeCeIaTeIbCTBYIONIETO 00513aTeIbHBI TSI BCEX YIaCTHUKOB MPOoILiec-
ca, a TaKxKe JUIsl TpaxK/iaH, MPUCYTCTBYIOUIUX B 3aJI€ 3acCelaHusl Cy/a.

PaccMoTpeHue niesa 1o CyliecTBy B IpaXXIaHCKOM CYIOITPOU3BO/I-
CTBE TIPOUCXOJIUT C YETKUM COOJTIOCHEM NPUHIMIIOB HEMOCPeICTBEH-
HOCTH UCCJIeIOBAHUS J0KA3aTedbCTB B Cy/e, /ISl Yero HeoOXonuMo 3a-
caymaTh OObSICHEHUSI CTOPOH M TPETHUX JIMII, TTIOKa3aHUsI CBUIETEIICH,
3aKJII0YEHUS IKCIIEPTOB, KOHCYJIbTALlUM U TOSICHEHUS! CIIELIMAJIACTOB,
O3HAKOMMTHCS C MUCbMEHHBIMU JI0KAa3aTeIbCTBAMU, OCMOTPETH Bellle-
CTBEHHbBIE JI0Ka3aTeIbCTBA, MTPOCIYILIATh ayAMO3aMUCU U MPOCMOTPETh
Buaeo3anucu. CynedHoe 3acenaHue IPOBOAUTCS B YCTHOI (hopMe, TIpu
3TOM BECh XOII IIPOBEACHMSI CyAeOHOr0 pa3oupareabcTBa GUKCUPYETCS
TPOTOKOJIOM CYIIEOHOTO 3acelaHus, KOTOpOe TakKe SIBSIETCS! MHUCh-
MEHHBIM J0Ka3aTeIbCTBOM.

CyneOHoe pa30mpaTesibcTBO MPOBOIUTCS NMPH HEM3MEHHOM COCTaBe
cyneii. [TocpencTBoM TaHHOTO MOJTOKEHUS peaanu3yeTcss KOHCTUTYIIN-
OHHBII IPUHLIUIT HecMeHsieMocTH cyneit (cT. 121 Konctutyunu PO).
ITomHOMOYMS CyIbM MOTYT OBITh TTPEKPAIeHbI MW TPHOCTAHOBICHBI
He WHaue KaK B TIOPSIIKE 1 TI0 OCHOBAHUSIM, MpeaycMoTpeHHBIM DK3
«O craryce cyaeit B Poccuiickoit Deneparun». B ciayyae Bo3HUKHOBe-
HUsI OCHOBAHWI1 JUISI OTCTPaHEHWSI WM 3aMEHbl OJHOTO W3 CyAci
B IIpOIIecce PACCMOTPEHMSI [iesia pa3dUpaTesIbCTBO AOKHO ObITh MPO-
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M3BEJCHO ¢ caMOoro Hauaja. BaXHbIM MTPUHLIMIIOM, HEITOCPEACTBEHHO
CBSI3AHHBIM C CyI€OHBIM Pa3doUpaTeIbCTBOM, SIBJISETCS MPUHIIUIT He-
npepoiBHOCTU. Yacth 3 c1. 157 TTIK P® rnacur, uro cyaedHoe 3ace-
JaHWe TT0 KaxIoMYy JeJly TPOUCXOAUT HENPEPHIBHO, 32 UCKJIIOUEHUEM
BpeMeHU, Ha3HAYeHHOTO I OTIbIXa. /10 OKOHYaHUSI pACCMOTPEHUS
HAuaToTo Jeja WM IO OTJIOXEHMS ero pazoupaTesibcTBa Cyl He
BIpaBe paccMaTpUBaTh APYTUe TPakaaHCKUE, YTOJIOBHbBIC U aIMUHU -
CcTpaTMBHBIE Aena. [lJaHHas HopMa JUTs cya SBISIeTCS UMITepaTUBHOM
¥ He TOJDKHA HapyIIaThcs BO BpeMs TPOM3BOACTBA 1O IPaskIaHCKUM
Jieam.

Bo3HuKaeT BOIpoc 0 TOM, MOXET JIM Cy/Iibsl B ITEPEePhIBE CYIeO0HOTO
pasdupaTesbCTBa MO IPaxJAaHCKOMY Jely (MCKOBOTO MPOU3BOJICTBA,
TPOU3BOJICTBA I10 JIeJIaM, BHITEKAOIIUM U3 TTYOJUYHBIX IPABOOTHOIIIE-
HUIA, 0cOOOT0 MMPOMU3BOACTBA U AP.) BEIHECTH CyneOHbIN mpuKa3? [1pu-
Ka3zHOe MPOM3BOACTBO MMEET CYIIECTBEHHOE OTJIMYME OT MHBIX BUIOB
MPOU3BOJACTB I'PAXAAHCKOTO Mpollecca — HET CTaAUM PACCMOTPEHUS
U paspeleHus aesia no cyuiectsy. OqHaKO 3TO HE JaeT IpaBa CyabsM
JieslaTh UCKIIIOYeHWe M3 OOIIero MpaBuia. 3aKOHOM Ipeay-CMOTpeHa
MMIepaTUBHAs HOpMa, KOTOPYIO Helb3sl HapyllaTh, MO3TOMY Aaxke
BBIHECEHHUE TIpHKa3a B Mpoliecce MepephiBa cyaeil He JODKHO UMETh
MecTa. [Toanucanue cyneGHOTO MpUKa3a WIK MHOTO TOKYMEeHTa B Ha-
pyuwenue cr. 157 TTIK P®, T. e. Bo BpeMsl BeieHUsI IPYroro aeja,
MOXHO paccMaTpuBaTh KakK Tpyboe HapylleHHe MpolLeccyalbHbIX
HOPM, U cyieOHOE pellieHUe, BBITHECEHHOE CyIbeii, MOXKET OBITh OTME-
HEHO BBIIIIECTOSIIITUM CYJIOM.

CynebHoe pa30rpaTeIbcTBO MOXHO pa3AeuTh Ha HECKOJIBKO COCTaB-
HBIX YacTeil: nodeomosumenvryro uacms, ucciedo8anue 00CMoamensbems
no deny, 3aKarueHue npokypopa, npeocmagumens 20Cy0apcmeeHHo20 op-
2aHa uau npedcmasumens OpeaHa MecmHo20 CamMoynpasaenus, cyoebHvle
npenus, NOCMano8AeHue U oraulenue cy0edH020 peleHusl.

B cyne cyiectByeT omnpeneieHHbIN NOPSAIOK MPOBeAeHUs Cyne0-
HOTO pa3oMpaTebCTBa, yeranoBiaeHnsi ct. 158 I'TIK P®. ITpu Bxone
cyJeit B 3aJ1 cyneOHOTO 3acelaHusI BCe MTPHUCYTCTBYIOIINE B 3aJI¢ BCTa-
10T. OObsIBJICHUE PEIIeHUs Cylla, a TAKXKE 0O0bsIBICHUE ONIPeaeaeHUS
cyla, KOTOPbIM 3aKaHUYMBAeTCs N0 0e3 MPUHSITUSI PEIICHMS, BCe
MPUCYTCTBYIOIINE B 3ajie 3acelaHusl BbICAYIIMBAIOT CTOSI. YUYaCTHU-
KM Ipoliecca odpalaoTcs K CyabsIM CO CI0BaMU «YBaxKaeMblii Cyd!»,
Y CBOM MOKa3aHMS M OObSICHEHUST OHU HaloT cTosl. OTCTyIUIeHUe OT
3TOTO TIpaBUJIa MOXET OBITH JOMYIICHO C pa3pelleHus Mpeacena-

87



TeJbCTBYIOLIero. Hanmpumep, B cuily (hpM3M4YECKOTO COCTOSIHUSI, BO3-
pacta u T. 1.

B HasHaveHHOE 15T pa30MpaTesIbCTBA JiejIa BpeMsT TIPeICeIaTeTbCT-
BYIOILIMI OTKPBIBAET Cy/leOHOE 3acenaHue U OObSIBISIET, KAaKOe Ipax-
JAHCKOE JIEJTO TMOJIEXUT PACCMOTPEHMIO.

IMoaroroBuTeabHAST YaCTh CYIEOHOTO 3aceqaHusl BKIIOYAET ClIeIy-
forye mosoxkeHust. CekpeTapb CyaeOHOTo 3aceaHus MPOBEPSIET SIBKY
BCeX SIBUBILMXCS JIMII, a TAKXKe OrJlaliaeT MpUYMHbBI OTCYTCTBUS JIUII,
HaJuIeKalnM 00pa3oM YBEITOMJICHHBIX.

B cBoio ouepenb, MpeaceaTebCTBYIOIINI yCTaHABIMBAET JIMY-
HOCTb JIMII, y9aCTBYIOIIMX B JIeJie, TTPOBEPSIET MOJHOMOYHS TOJKHOCT-
HBIX JIMII, a TaKXKe Hajiexale opopMIeHHbIe TTOTHOMOYMS TTpeacTa-
BUTEJICH.

[Toce mpoBepKM JINIL, SIBUBIIUXCS B CY/, CYI Pa3bsICHSIET JIULIAM,
YYacTBYIOIIUM B JieJie, UX MpolieccyalibHbIe TpaBa U MpolieccyalbHbIe
o0s13aHHOCTU. Ha mpakTuke CyliecTByeT Takasi CUTyailusi, 4YTO Mpo-
1ieccyaibHbIe MpaBa U 00sS13aHHOCTH HarleyaTaHbl Ha 00paTHOI CTOPO-
He cynaebHoro usBelleHus . [Ipenronaraercst, 4To, Moxydast U3Bellle-
HUeE, JINIO MOJIKHO O3HAKOMUTBCSI CO CBOWMMM IPOIIECCYaTbHBIMU
MpaBaMU ¥ 00SI3AHHOCTSIMU IS TOTO, YTOOBI HE TPaTUTh Ha 3TO Bpe-
Ms B cynebHoM 3acemaHuu. OQHAKO TaKuWe AEWCTBUSI HE SIBIISIIOTCS
npaBoMepHbIMU. CyJI JOJDKEH TTPY Havyasle CyeOHOro pa3oupaTesbCT-
Ba 10 JIeJTy elle pa3 pa3bsiCHUTD U ONPENETUTH KPYT MPOIECCYaTbHBIX
MpaB 1 00sI3aHHOCTE JIUII, YIaCTBYIOIINX B JIeye.

HeobxonuMo orpenenuTb Kpyr nocJaeACTBUiA NPU HesIBKe JINI, yYacT-
BYIOIIMX B Jiejie, Ha cyaeoHoe 3acenanue (ct. 167 T'TIK P®):

1) B ciayyae HesIBKM Ha CydeOHOe 3acegaHue KOro-JImbo M3 JIMII,

YUacTBYIOIIUX B JieJie, B OTHOIIEHUU KOTOPBIX OTCYTCTBYIOT CBE/IC-

HUS 00 UX U3BELLIEHUM, Pa30MPaTEIbCTBO Jiejia OTKJIa/IbIBAETCS;

2) B ciyvae, €M JIMIa, YIaCTBYIOIINE B 1efie, U3BEIIeHBI O BpeMe-

HU U MecCTe CyaeOHOTo 3acelaHus, Cyl OTKJIaabIBaeT pa30oupa-

TEJbCTBO JieJIa B Cllydyae MPU3HAHUSI MPUYMH UX HESIBKM YBaXKU-

TEJbHBIMU;

3) cya BmpaBe pacCMOTPETh JEJ0 B Cydae HEsSBKU KOTro-JM0O 13

JIVII, YIACTBYIOIINX B JieJie U U3BELLIEHHBIX O BDEMEHH 1 MeCTe Cy/ie0-

HOTO 3aceaHus, €CJIM UMH He TIPEACTaBIeHBI CBEICHUS O TIPUIMHAX

HEeSIBKU WJIU CyJI TIPU3HAET IPUIMHBI MX HESIBKU HEYBaXKUTETbHBIMU;

4) cyn BIpaBe pacCMOTPETh JeJI0 B OTCYTCTBUE OTBETUYMKA, U3Be-

IIEHHOTO O BPEeMEHU U MecTe CyleOHOro 3acelaHus, eCiM OH He
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COOOIIMIT CyIy 00 YBaXKUTEJIbHBIX TPUYMHAX HESIBKU U HE TTPOCUIT

pPaccMOTpeTh JIEJI0 B €T0 OTCYTCTBUE;

5) CTOpOHBI BIpaBe MPOCUTH CYyl O pACCMOTPEHMU Jiejia B UX OT-

CYTCTBME U HAIIpaBJICHUM UM KOMUI pEIIeHUS Cya;

6) cym MOXET OTJIOXUTh pa3doupaTesbCTBO Aejia MO XOAaTaliCTBY

JIM1Ia, y4acTBYIOLIETO B JIeJie, B CBSI3U C HESIBKOM €ro MpeacTaBuTe-

JIS TIO YBaXKUTEIBHOM MPUIMHE.

[Tocne nmpoBeaeHUs BCeX MOATOTOBUTEIBHBIX ACHCTBUIT HAUMHAET-
cs pacCMOTpEHHeE JieJia 1O CYIIeCTBY. 3aTeM IpeacenaTeIbCTBY O
BBISICHSIET, TIOICPKMBACT JIM UCTEI] CBOM TpeOOBaHMSI, MPU3HACT JIU
OTBETUYMK TPEOOBAHMS MCTIIA U HE JKeJIAIOT JIM CTOPOHBI 3aKOHUYMUTH Jie-
JIO 3aKJTI0YeHMEeM MUPOBOTO corjiameHust. [1py u3bsiBIeHUN XKeJaHUsT
CTOpPOHAMU 3aKJTIOUMTh MUPOBOE COTTAIIIEHUE CYIOM BBIHOCUTCSI OTIpe-
JejaeHue 00 YTBepKJACHWM MUPOBOTO COMVIAIICHUSI M TIpeKpalleHUsI
MPOM3BOJICTBA T10 Jiey. Ecau cropoHaMu MO JaHHBIM TPOILeCCyallb-
HbIM JICVCTBUSIM ObUT MPEACTaBIIEH OTKa3, TO PACCMOTPEHUE Jeia 1o
CYIIECTBY MPOIOJIKAETCS.

Crnenyroniast yacTb CyaeOHOIO 3aceJaHusl XapaKTepu3yeTcsl uccie-
NIOBaHMEM OOCTOSITEJILCTB TIO JIeNTy, T. €. 3aC/IyLIMBAIOTCS OOBSICHEHUS
CTOPOH U TPETHUX JIUILI, JOTPALTMBAIOTCS CBUACTEIM (MPUYEM SIBUBILIN-
€csl CBUJETENIN YAAJSIIOTCS U3 3ajia CyAeOHOro 3acemaHus, U mpenceaa-
TEJIbCTBYIOIIUI IPUHUMAET MEPBI [T TOTO, YTOOBI AOTIPOIIIEHHBIE CBU-
JIeTeNI He OOIIATMCh C HEIOTPOIIIEHHBIMU CBUAETEISIMI ), UCCIIEMYIOTCS
MUCbMEHHBIE U BEIIECTBEHHbIE JI0KA3aTEIbCTBA, & TAKXKE MPOU3BOIUTCS
HX OCMOTP, BOCTIPOM3BO/ISITCS ayIMO- WJIM BUJEO3aITMCH U IPOU3BOIUT-
csl ee UCClie/IoBaHMe.

IMocne uccrnemoBaHMsT BCeX N0KA3aTeNbCTB TMPENCENaTebCTBYIO-
LI TPeAoCTaBIIsIieT CJIOBO ISl 3aKJIIOYEHUSI MO JIeJy TIPOKYypopYy,
MpeACTaBUTEINIO TOCYIapCTBEHHOTO OpTraHa WX MPeICTaBUTENIO Opra-
Ha MECTHOTO CaMOYTIpaBJIeHHUsI, y9aCTBYIOIIMM B Ipoliecce. BrIsgcHsieT
y IPYTUX JIULL, YYACTBYIOLIUX B JeJie, UX MPeNCcTaBuTeleil, He KelaloT
JI OHU BBICTYITUTD C TOTTOJTHUTETbHBIMK 00BbsICHeHUsIMH. [Tpn oTCyT-
CTBUU TaKWX 3asBICHUI MPeCceaaTeIbCTBYIONINI O0BSIBISIET PACCMO-
TpeHue Jiejia 10 CYIIeCTBY 3aKOHYEHHBIM, U CY/ ITIEPEXOIUT K Cyneo-
HbIM TIpeHusiM (cT. 189 TTIK PD).

B cyneOHbIX MpeHusIX J1iia, yYaCTBYIOIIUE B JieJie, BHICKA3bIBAIOT
CBOE MHEHUE 00 MCCeNOBaHUM JOKA3aTeIbCTB, O MOJHOTE TPEICTaB-
JIEHHBIX JOKA3aTeJbCTB, O MPaBUILHOCTA U 3aKOHHOCTH TTPOBEACHUS
cyneOHOro pa3oupaTebeTBa 1o Jey U T. 1. Heobxoarmmo 3aroMHUTD,
YTO MEPBBIMU B TIPEHMSIX YIACTBYIOT TIPOKYPOP, MPENCTABUTETN TOCY-
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JapCTBEHHBIX OPraHOB, OPraHOB MECTHOT'O CaMOYIIpaBJICHUsI, OpraHu -
3aIlMU U rpaxaaHe, 00paTUBIINECS B CyJ 3a 3aIIUTOM MPaB M 3aKOHHBIX
MHTEPECOB APYrux Jull. Eciim ke BblllieyKa3aHHbIE JIMIIa He y9acTBOBA-
JIA B JigJie, TO MePBbIMU B TIPEHUSIX YUACTBYIOT UCTELL U €TO0 MPeICTaBU -
Tesb. [IpaBo TocenHel perInKY Beeraa MPUHAMICKNAT OTBETIUKY,
€ro MpeACTaBUTEIIO.

CynebHoe pa3buparesbCTBO TPAXAAHCKOTO [ejla 3aKaHYMBaeTCs
yAaJieHUEM Cy/ia B COBeLIaTebHYI0 KOMHATY /TSI BBIHECEHMSI Cy1eOHO-
ro petterusi. CornacHo ct. 193 I'TIK P® nocie npuHATHS 1 TOAITHCA-
HUS pellieHrs Cy BO3BpallaeTCsl B 3aJ1 3acelaHusl, TIe MpeaceaaTeb-
CTBYIOIIMI WM ONWH U3 Cylell OOBSIBISIET pelleHUe cyna. 3aTem
MpencenaTebCTBYIONINIA YCTHO Pa3bsICHSIET COAEPXKaHNe PEIIeHUS Cy-
Iia, OPSIIOK M CPOK ero ooxaoBaHusl. [1pu 0ObsIBIEHUN TOIBKO Pe30-
JIIOTUBHOM YacTW pelLIeHUs] cyna MpeacenaTebCTBYIONIN 00s3aH
pPa3bSICHUTh, KOTJA JIMIla, YUYaCTBYIOIIME B Jejie, UX MPeICTaBUTETN
MOTYT O3HAKOMMTbCS C MOTMBMPOBAHHBIM PEIIEHUEM CyTa.

ITpu mpoBeeHUM CyneGHOTO 3aceNaHusl Bce MTPUCYTCTBYIOIINE JIH-
11a JIOJDKHBI COOTIONATh HaIEXKAlIMi TOPSIOK M He MellaTh JHIaM,
OCYILECTBIISIONINM pa3pelieHHbIe CyToM (HOTOCHEMKY 1 BUIEO3AIMCh,
TPaHCIISILMIO CyIeOHOTo 3aceIaHusl Mo paauo U TeaeBuaeHuio. Heoo-
XOIMMO OOpaTUTh BHUMaHMe, YTO BCce AEMCTBUS B 3aje CylIeOHOTO 3a-
celaHMsI TIPOBOMATCS TOJIBKO C pa3pelleHUsT TIPeICceIaTeIbCTBYIOIIETO
CYIIbU.

DTU IEWCTBUS TOJKHBI OCYIIECTBIIATHCS HA YKa3aHHBIX CYIOM Me-
CTax B 3aJie 3aCelaHUsl U C YUeTOM MHEHUSI JIULI, y4acTBYIOLIUX B e,
MOTYT OBITh OTpaHUYEHBI CYJIOM BO BpeMeHU. JIUIly, HapyIliaBiieMy rpa-
BUJIA TIOBENIEHUS B 3aJie CyeOHOr0 3aceJaHusl, peceNaTeIbCTBYIONIU I
OT UMEHU Cyla OObSABISIET MpeaynpexaeHue. [Ipyn moBTopHOM Hapy-
LIEHUHU MOPSsIIKA JIUI0, YYaCTBYIOILEe B JeJie, WU ero MpeacTaBuTelb
MOTYT OBbITh yIaJIEHbI U3 3aJ1a CyaeOHOTr0 3aceqaHKsl HAa OCHOBAHUU OIl-
penesnieHus cyla Ha Bce BpeMsl CyleOHOro 3acejaHus WU 4acTb ero.

B mocneaHem ciyyae mnpenacenaTenbCTBYIONIMI 3HAKOMUT JIUIIO,
BHOBbB JIOTYIIIEHHOE B 3aJ1 3aceaHusl, C MPOIeCCyaTbHBIMU I CTBUS-
MM, COBEPIIEHHBIMU B €r0 OTCYTCTBHUE. ['paxmaHe, MPUCYTCTBYIOIITE
Ha cyIeOHOM 3acelaHuu, 3a MOBTOPHOE HapylleHWe TopsiaKa yma-
JISTIOTCST TI0 PACTIOPSTKEHUIO MPeNcenaTebCTBYIONIETO M3 3ala 3acena-
HUS CyJa Ha Bce BpeMs CyIeOHOro 3acenaHusl.

Cyn Takske BITpaBe HAJIOXKUTD Ha JIMI, BAHOBHBIX B HAPYILIEHUH T10-
psinka B cyneOHOM 3acemaHun, mrpad B pazmepe 1o 10 MPOT. B ciy-
yae, eCJId B JCMCTBUSIX JIMLA, HAPYIIAIOIIETO MOPSIIOK B CyIeOHOM 3ace-
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JAHUU, UMEIOTCS TPU3HAKU MPECTYTLICHUS, CY/Ibs HATTPABJISIET COOTBET-
CTBYIOIIIME MaTepUalibl TPOKYPOPY ISl BO3OYKAEHMS YTOJIOBHOTO Jea
B OTHOILIEHUM HapyluTess. B ciayyae MaccoBoro HapyIieHusl mopsiika
rpaxXaaHaMM, MPUCYTCTBYIOIIMMU Ha CyTeOHOM 3acelaHuM, CYIl MOXET
VIAIUTh U3 3aJla 3acelaHusl Cylla TpaKaaH, He SBISIONINXCS YYaCTHU-
KaM¥ Tpoliecca, U PacCMOTPETh JIeJI0 B 3aKPBITOM Cy/lIeOHOM 3acena-
HUW WU OTJIOKUTH pa30MpaTesIbCcTBO JIeia.

3. Ilpuocmanoeéaenue npouzsoocmea no oeay

Cyn mpaBOMOYEH BPEMEHHO TPUOCTAHOBUTH CyleOHOe pa30upa-
TesbeTBO. [IprocTaHOBIEHE MOXET BbIpaxkaThcsl B (hopme nepepuisa,
OMAONCEHUS. U NPUOCIAHOBACHUSL.

Kak mipaBuiio, nepepsiB 0ObSIBIISICTCS ISl OTAbIXa cyaeil. OcHoBa-
HUEM JIS IepepbIBa MOXET OBITh TAKXKE M BOSHUKHOBEHUE HETIPEBU-
JIEHHBIX 00CTOSITEILCTB, KOTOPbIE MOTYT OBITh pa3pellieHbl B 3HAYM-
TEJBHO OBICTPOE BpEMSI.

He nomyckaercsi o0bsiBIeHUE MepepbiBa MEpe YXOI0M Ccyla B CO-
BelllaTeIbHYI0 KOMHATY /Uil BbiHeceHus pelieHusi. [locie oobsiBaeH-
HOTO IepepbiBa €10 MPOA0IKAETCS C TOTO MOMEHTA, Ha KOTOPOM Obl-
JIO ocTaHOBJIeHO. B mporokone cyaedHoro 3acenaHus GUKCUPYIOTCS
BpeMsl yXojia cy/ia Ha MepepbiB, a TakkKe BpeMsi BO3OOHOBJIEHUs MTPO-
MU3BOJICTBA 110 JIeJy.

Or0:KeHHe — JIeCTBUS Cylla MO0 MEePEHOCY PACCMOTPEHUs Jeia.
OTtyioxeHune pazdoupaTesbCcTBa Jej1a I0MyCKaeTcs B clyvasix, €Ciu Cy
MPU3HAET HEBO3MOXHbBIM PACCMOTPEHUE JieIa Ha 3TOM CyI1eOHOM 3a-
CelaHWM BCIEACTBUE HESIBKM KOTo-JIMOO M3 YYaCTHUKOB IMpoliecca
(HarpuMep, HeSIBKU CBUIETEJIEl, SKCIIepTa 1 MepeBOIYMKa), MPEAbsIB-
JIEHUSI BCTPEUHOTO UCKa, HEOOXOAMMOCTU MPEACTABICHUS UJIA UCTpe-
OOBaHMSI TOTIOTHUTEIBHBIX IOKA3aTEIbCTB, TTPUBJIEYCHHUS K YIaCTUIO
B JeJie APYTUX JIMLl, COBEPIIEHUS] UHbBIX MPOLIECCYaIbHBIX JeHCTBUMA.
[Ipu otnoxeHuun pa3dupareabCcTBa Jiejia Ha3HaYaeTcsl 1aTa HOBOTO Cy-
JIeOHOro 3aceaHusl C y4eTOM BpeMeHM, HE0OXOIMMOTO JIJIs1 BbI30Ba y4ya-
CTHUKOB TIpolIiecca WIK UCTPeOOBaHUSI 10KA3aTeIbCTB, O YeM SIBUBLIM-
csl IMLaM OOBSIBJISIETCS MO, PACTTUCKY.

HesBupiumecs: uiia 1 BHOBb ITPUBJIEKaeMble K yJaCTHUIO B TIPOLIEC-
ce JIMLA U3BELIAl0TCs O BpEMEHU M MECTE HOBOTO CyI€OHOTO 3acelaHUSl.
PaszbupatenbcTBO Aea mocje ero OTIOXKeH!sI HAYMHAETCST CHavaJa.

B I'TIK P® npenycMoTpeHbl 00si3aTeIbHbIC ClTydanu MPUOCTAHOB-
JIEHUSI TIPOU3BOICTBA TI0 JIeJTy, a TAKXKe U BO3MOXXHOCTb MPUOCTAHOB-
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JIEHUs TPOM3BO/ICTBA M0 ey MO MHUIMATUBe cyna. O0A3aHHOCTD Cy-
JIa MPHOCTAHOBUTD MPOU3BOICTBO MO ey B ciaydasnx (ct. 215 I'TIK PD):
1) cMepTH rpaxaaHuHa, ecau CIIOPHOE MPAaBOOTHOILIEHUE JOMyC-
KaeT MpaBOTPEeMCTBO, I PEOpPTaHU3aIMK I0PUINIECKOTO JIUIIA,
KOTOPBIE SIBJISTFOTCSI CTOPOHAMM B JIeJI€ WJIM TPETbUMU JIMLIAMM C ca-

MOCTOSITEIbHBIMU TPEOOBAHUSIMM;

2) TNpU3HAHUSI CTOPOHbBI HEIEECTTOCOOHOI WJIM OTCYTCTBUSI 3aKOH-

HOTO TIPEICTaBUTENS Y JINIIA, TPU3HAHHOTO HENeeCITOCOOHBIM;

3) yyacTusi OTBeTYMKa B OOEBBIX NEHCTBUSIX, BBITOJTHEHMS 3a1a4

B YCJIOBMSIX YPE3BbIUATHOTO WJIM BOEHHOTO TOJIOKEHHS, a TaKXKe

B YCJIOBUSIX BOGHHBIX KOH(MJIMKTOB UM MPOCHOBI UCTIIA, yY4ACTBYIO-

1eTo B 00EBBIX IEUCTBUSIX JTMOO B BBHITTOJHEHUH 33/1a4 B YCJIOBUSIX

YpE3BbIYAHOTO WJIM BOCGHHOTO TOJIOXEHUS, a TAKXKE B YCIOBMSIX

BOEHHBIX KOH(JIMKTOB;

4) HEBO3MOXHOCTU PACCMOTPEHMSI JAHHOTO Jiejia 10 pa3pelieHust

JPYTOTO Jiea, pacCMaTpUBAEMOTO B TPAKIaHCKOM, alMUHUCTpA-

TUBHOM WJIA YTOJJOBHOM MPOU3BOJICTBE;

5) obpamenus cyna B Koncturyunonssiii Cyn P® ¢ 3arpocom o

COOTBETCTBUHU 3aKOHa, TMOJIeXallero npumMeHeHuto, KoHcrury-

uuu PO.

IIpuocranoB/eHre NPOU3BOACTBA MO /ey 0 MHUIMATHBE cyaa (T. e.
(bakyrbTaTHBHOE NMPHOCTAHOBJIEHHE) WIN JHII, YIACTBYIOIIUX B JeJe,
B03MOXKHO mpu (cT. 222 T'TIK P®):

1) HaxoXIeHUU CTOPOHBI B JIEUEOHOM YUPEXKIECHUN;

2) pO3BICKE OTBETUYMKA;

3) HazHAUYEHUM CYIOM BKCIEPTU3HI;

4) Ha3zHAYEeHWU OPTaHOM OIEKH U MOTIeYNTEThCTBA 00CIET0BAHUS

YCJIOBUH >KM3HU YCHIHOBUTEJIEH IO JIeJly 00 YCHIHOBJICHUU (ya04e-

PEeHMUM) U APYTUM JeJiaM, 3aTparuBalolIuM ITpaBa U 3aKOHHbIE MH-

TEPECHI JETEH;

5) HampaBJIeHWH CYJIOM CYIeOHOTO MOPYYEHHMSI.

3akoHoaaTeaeM IIPeIyCMOTPEHbI CPOKM U 0OCTOSATEIbCTBA, 110 Ha-
CTYTUIGHUU KOTOPBIX MPOU3BOACTBO MO TPakJAaHCKUM JIeaM JTOJKHO
OBITH BO30OHOBJICHO: 0 OIpPEAeIeHMs MPaBOIIPeeMHMKA JTUIa, YIacT-
BYIOLLIETO B JieJie, WM Ha3HAYeHUST HeleeCTIOCOOHOMY JIMILY 3aKOHHOTO
MPeICTaBUTENIS; 10 YCTPAHEHUsT OOCTOSITENbCTB, MOCTYKMBIIUX OCHO-
BaHMEM ISl IPUOCTAHOBJICHUST TTPOM3BOJICTBA TT0 JeJTy; 10 BCTYIIIICHUS
B 3aKOHHYIO CWJIy CylIeOHOTO MOCTaHOBJIEHUSI, PELlIeHUs Cyaa, MPUTo-
BOpa, ONpee/IeHUs Cy1a WU 0 MPUHSITUSI TOCTAHOBJICHUSI 10 MaTepU-
ajlaM Jiela, paccMaTpruBaeMoro B aIMUHMCTPATUBHOM ITPOM3BOJICTBE;
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1o nipuHsTus KoncruryunonHeiM Cynom P cooTBETCTBYIOIIETO TTO-
CTaHOBJICHMSI.

IMprocTaHoBAEHKE TPOU3BOJACTBA MO Jey (PUKCUPYETCs B IPOTO-
KoJie cyneoHoro 3acenanus. [Tociae yctpaHeHUs TPUYMH MTPUOCTAHOB-
JIEHUSI TTPOU3BOJICTBO MO JIETY CyI U3BEILIAET BCEX JUII, yIaCTBYIOIIUX
B JleJie, 1 Ha3HayaeT JaTy, MecTo, BpeMs cynedHoro 3aemanus. [loc-
Jie BO30OHOBJIEHMS TTIPOU3BO/ICTBA T10 JIEJTy JeJI0 TTPOJOJIKAETCS C TOTO
MOMEHTA, Ha KOTOPOM MPUOCTAHABINBAJIOCH.

4. Ilpexpawenue npouzeodcmea no deay

B cr. 220 TTIK P® npeaycMOTpeHbl OCHOBAHHS NpEKPAIEHHUs
MPOU3BOACTBA MO AeJy:

1) nmeno He MOmJIEKUT PACCMOTPEHMIO U Pa3pellieHUIO B Cy/e B I10-

psIIKe TPaXKIaHCKOTO CYIOTPON3BOICTBRA;

2) uMeeTcsl BCTYMUBIIIee B 3aKOHHYIO CHJIY U MIPUHSITOE IO CIIOpY

MEXIy TEMU K€ CTOPOHAMU, O TOM 3Xe TIpeaIMeTe U IO TeM XKe OC-

HOBaHMSIM pellieHre Cyla WK OTpeie/ieHre cyla O peKpalieHun

TPOM3BOJICTBA 10 JEJTy B CBSI3M C IPUHSATHEM OTKa3a UCTIA OT MCKa

WJIY YTBEPXKIEHUEM MUPOBOTO COTJIAIIIEHUST CTOPOH;

3) wmcTell 0TKa3aJcs OT UCKa, M OTKa3 TIPUHSIT CYIIOM;

4) CTOPOHBI 3aKIIOUYUIM MUPOBOE COTIAllIEHUEe, U OHO YTBEPXKIe-

HO CY/IOM;

5) uMeeTcs cTaBliliee 00s13aTeIbHBIM ISl CTOPOH, IIPUHSITOE I10 CITO-

PY MEXIY TEMH K& CTOPOHAMU, O TOM K€ ITPEIMETE U TI0 TEM XKe OC-

HOBaHUSIM pellleHHe TPETeCKOTo Cya, 3a UCKIIOUeHUEM CITy4yaes,

€CJIM CyJl OTKa3aJl B BbIIavye UCTIOJHUTEIBHOTO JINCTA Ha TIPUHYI-

TeJIbHOE MCMOJHEHUE PellIeHUs] TPETEHCKOro Cya;

6) cMepTh rpaxkIaHWHa, SBISIBIIETOCS OXHOW M3 CTOPOH TIO Jie-

Jly, CTIOpPHOE MPaBOOTHOIIEHUE HE JOMYCKaeT MpaBOMpPEEeMCTBO,

WY JTUKBUIALMS OPTaHU3alMM, SBISIBIIEHCS OMHOW M3 CTOPOH

o jeny.

U3z npakmuku. Coenacrno Onpedenenuro Koncmumyuyuonnozo Cy-
da P® om 12 mas 2005 e. Ne 244-0 noaoxncenusn. 1u4. 1 cm. 134 u cm.
220 60 83aumocsszu co cm. 253 I'lIK PD npednonrazarom, umo cyo He
MOdICEm NPEKPamums npoussoo0cmeo no deay o6 0cnapueéaHuu Hop-
MamueHoeo npaso8o2o aKma, NPUHAHHO20 NO PEULeHUI0 OpPeaHa 20-
Ccyo0apcmeeHHol 6aacmu, 0peaHa MeCmHO20 CAMOYNPABAeHUS UAU
00AUCHOCMHO020 AUYA, NPUHABUE20 OAHHbII HOPMAMUBHbLI NPABOGOLL
aKm, ympamusuum cuty nocie nooavu 8 cyo coomeemcmayruieco
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3as61enUsl, ecau 8 npoyecce cyo0edbHo20 pazdbupamenscmea oydem yc-
MAHOBAEHO HApPYUIeHUEe OCNapU8aeMviM HOPMAMUBHbIM NPABOGHIM
aKmom npas u 600600 3aseumesi, capaHmuposanivix Koncmumyuyu-
eii PD, 3akonamu u uHbLMU HOPMAMUBHBIMU NPABOBHIMU AKMAMU.

ITpoun3BoOACTBO MO Aey MpeKpallaeTcs onpeaeJeHueM cyia, B Ko-
TOPOM JOJDKHO OBITh YKa3aHO, UTO IOBTOPHOE OOpallleHWe B CyI IO
CTTOpY MEXIY TEMHM XK€ CTOPOHAMHU, O TOM Xe TIpeaIMeTe U IO TeM Ke
ocHOBaHUAM He nomyckaercs (ct. 221 I'TIK P®D).

5. Ilpomoxoa cydebnoeo 3acedanus

ITpoTokoa cynedHOro 3aceqanHus SIBJSIETCS OMHUM U3 CaMbIX BaXXHBIX
JIOKYMEHTOB Cy/IeOHOTO pa30uparesibCTBa, TaK Kak B HEM OTPaXKaroTCs
BECh XOJI CyIeOHOTO 3aceaHusl, BICKA3bIBAHMUS JIUILL, YUYACTBYIOLIUX B Jie-
Jie, 3asiBJIEHUsI 1 PAaCCMOTPEHHUsI XOAaTaliCTB, MOMEHT OOBSIBJICHUS Ccyla
00 OTJIOXKEHUU, IPUOCTAHOBIEHUM CyAeOHOro 3acenaHus u T. 1. [1poto-
KOJI Cy/1IeOHOTO 3acelaHMsI COCTaBISIETCSI B MUCbMEHHOM (hopme cekpera-
peM cyneOHOTo 3aceqaHusl MpU COBEPILIEHUU JI0O0TO TPOLIECCYaTbHOTO
NeCTBUS B mpoliecce cynedHoro pazouparenbcTBa. Cekpetapem cyneo-
HOTO 3acelaHusI MOTYT ObITh MPUMEHEHBI TEXHUUECKHUE CpecTBa (ayano-
3aIMCh, CTeHOrpahupoBaHUe M WHBbIE TEXHUUECKUE CPEACTBA) B LIEISIX
0oJiee TIOJIHOTO COCTaBJieHMs MpoToKoja. [Ipu 3ToM cekperapem cyneod-
HOTO 3acellaHusl B MPOTOKOJIE JTOJKHO OBITh 00s13aTeIbHO YKa3aHO WC-
MOJIb30BaHNE W MPUMEHEHUE TeXHUYecKuX cpeacts. Hocutenb ayauo-
3aITMCH JOJIKEH OBITh OTleyaTaH M IpUOOILeH K MaTepuanam jaena. JIuma,
yUacTBYIOIIME B JeJie, UX MPEACTaBUTEIM BIIPaBe XOAaTaliCTBOBATH 00
OTJIAIlIeHUY KaKOi-T100 YaCcTH IIPOTOKOJIA, O BHECEHUU B TPOTOKOJT CBE-
JeHUI 00 00CTOATENILCTBAX, KOTOPHIE OHU CUYMTAIOT CYILECTBEHHBIMU TSI
nena. [TpoTokon cymneOHOTO 3acenaHus TOKeH OBITh COCTABJIEH U IO/ -
MKUCaH He TI03IHee YeM yepe3 3 THSI Mocsie OKOHYaHMSI CyIeOHOTro 3ace/ia-
Hus. [IpoToKon cyneOHOTOo 3acenaHus MOAMMCHIBAETCS TIPEICeaaTe IbCT-
BYIOLIMM W CeKpeTapeM cyaeOHoro 3acenaHusi. Bce BHeceHHbIE
B TIPOTOKOJ UBMEHEHHSI, TOTIOTHEH WS, MCITPABJIEHNUST TOJKHBI OBITH OTO-
BOPEHBI U YIOCTOBEPEHbI MOAMUCSIMHU MPEACEAaTeILCTBYIOLIETO U CEKPe-
taps cynebHoro 3aceganus (ct. 230 I'TIK P®D).

Jluua, yyactBylonive B Jiejie, UX MPEACTAaBUTEIN BIPaBe O3HAKO-
MMUTBCS C TIPOTOKOJIOM U B TeUeHUe S5 THEH CO JHS ero MOANCaHus T0-
JaTh B MMMCbMEHHOM (hopMe 3aMedyaHusl Ha MPOTOKOJ C YKa3aHUEeM Ha
TIOIYIIIEHHbIE B HEM HETOYHOCTU M (WJIM) Ha ero HernoiaHoTy (cT. 231
I'TIK P®D).
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IIporokoa cyne6Horo 3acenanus 10/JKeH ObITh CJIEAYIOIIET0 Coaep-
kanmd (ct1. 229 I'TIK P®):

1) mata 1 MecTo CyaeOHOro 3aceqaHus;

2) BpeMs Hauyajla 1 OKOHYAHMSI CyIeOHOTO 3aceIaHmts,

3) HauMeHOBaHUE Cy[a, pacCMaTPUBAIOIIETO JIEJ0, COCTaB cyaa

U ceKpeTapb CyneOHOTO 3aceaHus;

4) HauMeHOBaHUeE JeJa;

5) cBeneHUs O SIBKE JIUII, YYACTBYIOIIUX B Jiejie, UX MPeACcTaBuTe-

JIEW, CBUAETENEH, SKCIEPTOB, CIELUATUCTOB, TEPEBOIUYUKOB;

6) cBemeHMsI O Pa3bICHEHWM JIMIAM, YYaCTBYIOIIUM B Jese, UX

MPeJACTaBUTENSIM, CBUIETEIISIM, 9KCIIEPTaM, CIieliMaaucTam, rnepe-

BOAUMKAM MX MPOLIECCYaTbHBIX MIPAB U 0013aHHOCTE;

7) pacropsikeHUsl MpeacenaTe/IbCTBYIONIEr0 U BbIHECEHHbIE CY-

JIOM B 3aJie Cy/Ie0HOTO 3ace/laHus OTpe/Ie/ICHUS;

8) 3asgBieHMs, XomaTaicTBa U OObBSICHEHUs JIML, YYaCTBYIOLIMX

B JieJie, UX MPEICTABUTEICH;

9) mokazaHusl CBUIETENICH, pa3bsiCHEHUSI SKCIIepTaMU CBOMX 3a-

KJIIOUEHU A, KOHCYJIbTALIMU U MOSICHEHUS CTIeMaIUCTOB;

10) cBeneHust 00 orjallieHUM MUCbMEHHBIX JI0KA3aTeIbCTB, JaH-

HbI€ OCMOTpa BEIIECTBEHHBIX [10KA3aTeJbCTB, MPOCIYIIMBAHUS

ayauo3anuceii, MpocMoTpa BUACO3aIUCEe;

11) conmep:kaHue 3aKJII0YEHUI IIPOKYpOpa U MpeAcTaBUTENIe rocy-

JIAPCTBEHHBIX OPraHOB, OPTaHOB MECTHOTO CAMOYIIPaBJICHUSI;

12) conmep:kaHue CyneOHBIX TTPEHMIA;

13) cBeneHMs 00 OrJIalIEeHUU U O Pa3bsICHEHUU COIepKaHMSI pellie-

HUS cyJa U ONpeesieHuid cyaa, pa3bsiCHEHUU MOPsJIKA U CPOKa UX

00XXaIoBaHUS,

14) cBemeHMsI O pa3bsICHEHUHU JIMLIAM, YYaCTBYIOIIUM B Jefie, UX

MpaB Ha 0O3HAKOMJIEHHE C TIPOTOKOJIOM U TTofiauy Ha HEro 3ame-

YaHU;

15) mara cocraBieHMSI IPOTOKOIA.

6. 3aounoe npous6o0dcmeo

Hapsity ¢ mpuka3HBIM TTPOM3BOACTBOM 3204YHOE MPOM3BOICTBO SIB-
JiseTcs ynpouieHHoi ¢opmMoii mpon3BoACTBA MO rPaKAAHCKUM AesiaM. Pa-
Hee B ['TIK PCDOCP 3aouHo€e MpoM3BOACTBO HE MPEAyCMATPUBAIIOCH.
D710 00BbsicHsieTcst TeM, uTo B [ TIK PCOCP Hapsiny ¢ IpUHIMIIOM CO-
CTSI3aTeJIBHOCTU M PaBHOTIPABUST CTOPOH CYIIIECTBOBA IPUHIIMIT O0beK-
TUBHOI MCTHHBI, B CUJYy KOTOPOTO CYyI MMeJ MpaBo coOMparh noKaza-
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TEJIbCTBA IO CBOCH MHUIIMATHUBE JaXKe MPU OTCYTCTBUU OJHOM U3 CTOPOH
B TPpaXKTaHCKOM cynompoun3BoacTBe. Cyi MOKeH ObUT MPU BEIHECEHUN
Cye0HOTO pellieHHsI BBIICHUTD BCe 0OCTOSITEICTBA, KaCalOLIUECS TTPO-
un3BozcTBa 1o neny. CornacHo nojoxenusMm ['TIK PO y cyna Het Takux
MOJHOMOYMIA, BCJEICTBUE YETrO MPU BOSHUKHOBEHUU OIpEIeIeHHbIX
00CTOATENIBCTB CyI MOXET BBIHECTH 3a0YHOE pellleHHe. JlaHHoe Tpo-
M3BOJICTBO SIBJISICTCSI 3a0YHBIM TOJILKO JIJISI OTBETYMKA, KOTOPBI He
SIBUJICS B CYJI TIO M3BEIIEHUIO O BpeMEHHU, MEeCTe U IaTe TIPOBEIEHMUSI CY-
nebHoro pazouparenbcTBa. Eciu nMeeT MecTo coydyactue B POU3BO/I-
CTBE TI0 JIeJTy, TO CYyJl MOXET BBIHECTH 3a09HOE pellieHre, eCIN OTCYT-
CTBYIOT BCce COOTBeTYMKM. OJHAKO MCTEll MOXET HE COIJIacuTbCs
C IPOBEIeHNEM 3a0YHOTO TTPOM3BOJCTBA, U TOT/IA CyIeOHOe 3aceaHme
MEepeHOCUTCs Ha JPYroil IeHb C HaIlpaBJIeHUEM OTBETYMKY (OTBETYM-
KaM) M3BELIEHMS O MPOBEIEHUU CJIEAYIOLIEro CyaeOHOro 3acelaHusl.
Ecnu xe uctell He BO3paxkaeT, YTOObI JeJI0 pacCMaTPUBAIOCh B 3204-
HOM TTPOM3BOJICTBE, CY/l BHIHOCUT OTIpe/ieIeHNe O pACCMOTPEHUH Jeia
MOCPEACTBOM 320YHOTO Mpou3BoacTBa. Cyl MOXET 0TKa3aTh B MPOBe-
JEHUW 320YHOTO MTPOU3BOJICTBA, €CJIM UCTELl MOXKeaaeT U3MEHUTD LIEHY
ucKa, OCHOBaHUe ucka u T. A. [Ipu paccMoTpeHUU [iesia B 3204HOM
MPOM3BOJCTBE CYI MPOBOAUT CyleOHOE 3acenaHre B OOIIeM IOpsIIKe,
T. €. UCCJIeIyeT 10Ka3aTeIbCTBa, TIPEACTABIsSIeMbIe JINIIAMU, YUaCTBYIO-
IIUMU B JieJie, YYUTHIBAET MX TOBOJbI U MPUHUMAET pellleHue, KOTOpoe
uMeHyeTcst 3a09HBIM (cT. 234 TTIK P®). TTocne okoH4YaHuUsT cyneOGHOTO
pa3dupaTesbeTBa U MOCye MPUHSTHSI 3204HOTO PELIEHUST CYIl BbIChLUIAeT
OTBETYMKY (OTBETYMKAM) KOITMIO 3a09HOTO PEILIeHUsST B TeUeHUe 3 THE
CO JIHSI €70 MPUHSITUS C YBEeJOMIIEHUEM O BpyuyeHuu. MICTILy, KOTOpbIii He
TPUCYTCTBOBAJ B CYIeOHOM 3aceTaHMK 1 TIPOCUBILIEMY CYI PACCMOTPETh
JIeJI0 B €r0 OTCYTCTBUE, TAKXKE BBICHUIAETCSI KOIMUS 320YHOTO PellieHusI
He TIo3aHee 3 MTHel mocyie ero IPUHSTHS C YBETOMICHUEM O BpyYeHUH.

OTBEeTUMK BIpaBe MOAATh B Cy/, MPUHSIBILUI 3209HOE pelleHUe,
3asiBJIeHUMEe 00 OTMEHE 3TOro pelieHus cyna B TedeHue 7 JHel co THS
BPYYEHUST €My KOIIMU 3TOTO pellieHUsI. 3a0UHOe pellieHre cya MOXeT
OBITh 00aJ0BaHO CTOPOHAMU TakKXKe B KacCallMOHHOM Topsiake (3a-
OYHOE pellleHe MUPOBOTO CYIbU — B aIle/UISIIMOHHOM MOPSIIKE) B Te-
yeHue 10 mHei 1o UCTeYeHNU CpOKa TIOAauYl OTBETYMKOM 3asBICHUS
00 OTMEHEe 3TOro pellleHMs cyla, a B clyyae, eciv Takoe 3asiBIeHUe
nogaHo, — B TeyeHue 10 gHel co aHS BBIHECEHUS OTIpeIe/IeHUs cyaa
00 oTKa3e B yIOBJIETBOPeHUHU 3TOro 3asBieHus. CienoBarebHO, 3a-
OYHOE pelleHe MOXKET ObITh 00KaJIOBAaHO B 0OOILIE} CIOKHOCTU B Te-
yeHue 17 nHei.
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IIpu nomavye OTBETYMKOM 3asiBiEHHS] 00 OTMEHE 320YHOTO pelIeHust
OHO 10JuKHO cozxepxaTh (c1. 238 I'TIK P®):

1) HauMeHOBaHHUeE cya, MPUHSBILETO 3a0YHOE PEIICHMUE;

2) HauMMEHOBaHWe JUIa, TTOJAIONIEeTO 3asiBICHUE;

3) oOcTosATENbCTBA, CBUIETEILCTBYIOIINE 00 YBAXKUTEIHHOCTH MPH-

YUH HEsSIBKM OTBETYMKA Ha CylaeOHOe 3acellaHhe, O KOTOPhIX OH He

MMeJ BO3MOXXHOCTU CBOEBPEMEHHO COOOIIUTH CYMy, U 10Ka3aTelb-

CTBa, MOATBEPXKAAIOLINE 3TH OOCTOSITETHCTBA, a TAKXKE 00CTOSTEIb-

CTBa U JIOKa3aTeIbCTBA, KOTOPbIE MOTYT MOBJIUSTH Ha COAepKaHUe

pelleHus cyna;

4) mpochOy JuIia, MOJAIOIIETO 3asaBICHHE;

5) mepedeHb MpuiaraeMbIX K 3asBJICHUI0 MaTeprasIoB.

CrenyeT Takke OTMETUTD, YTO 3asiBJieHNe 00 OTMEHE 3a0YHOTO pe-
LIEHUST He TpeOyeT YIIaThl FOCY1apCTBEHHOM MOIILTUHBI.

3aouHoe pemnreHue CyIa NOAJIERKUT OTMEHE, ECJIU CYl yCTAHOBUT, UTO
HesiBKa OTBETUMKA B CyleOHOe 3aceaHle Obla BbI3BaHA YBAXUTEIb-
HBIMU MPUYMHAMU, O KOTOPBIX OH HE MMeJ BO3MOXKHOCTU CBOEBpe-
MEHHO COOOIINTH CyIy, U IMPU 3TOM OTBETYMK CChITAETCSl Ha 00CTOSI-
TeJIbCTBA U TIPEICTABISET JOKA3aTeIbCTBA, KOTOPbIE MOTYT MOBIUSTD
Ha conepskaHue pereHus cyna (ct. 242 T'TIK P®). IMpu otMeHe 3a04-
HOTO pelieHus Cyl BO30OHOBIISIET pacCCMOTPEeHUE Aesia MO CYIIECTBY.
B ciiyuae HessBKM OTBeTYMKa, M3BEIIEHHOTO HajjiexaluM o0pa3om
0 BPEMEHU U MecTe CyJeOHOro 3acelaHusl, IPUHSITOE TPU HOBOM pac-
CMOTPEHUM JieJIa pellleHue cyma He OyaeT 3a04HbIM. OTBETYMK He
BIpaBe MOBTOPHO MOJATh 3asBJIEHUE O MEPECMOTPE ITOTO PElIeHUs
B TIOpsIIKe 3a09HOTO Mpoun3BoacTBa (cT. 243 T'TIK P®). ITocne ucte-
YeHUsT BCEX CPOKOB O0XKAJIOBaHMSI 3a0YHOE pellleHre BCTyMaeT B 3a-
KOHHYIO CHUJTy.



JIEKIIUA Ne 10. ITocranoBnenue cyaa
MepBoOi MHCTAHIUA

1. llouamue u cywjnocmo pewenus cyoa

CyneOHoe penieHne — akT BOJEU3bSBIECHUS OpTaHa TOCYIapCTBEH-
HOIl BJIACTU, KOTOpPOE BBbIpAXaeTcsl B MPUMEHEHWM HOPMbI IpaBa
K KOHKPETHOMY MTPaBOOTHOIIIEHU 0, B KOHKPETU3AIIMH TTPAaBOOTHOIIIE-
HUSI, BO BJTACTHOM TIOATBEPXKISHUM TTPAaBOOTHOIIIEHMSI, TIpaBa u (hakra
U B MPUKa3e MO0 KOHKPETHOMY MOBOJY Ha UMSI CTOPOH U JAPYTUX JIUIL
1 OpPraHU3aLMii, KOTOPBIX 3TO 0 Kacaercs !l

ITocpencTBoM cyneOHOro peleHus pa3peliaeTcs AeJIo M0 CYIIeCT-
By. CynebGHoe pellieHue BBIHOCUTCSI OT UMeHU PD 1 TOJIbKO B COBella-
TeJIbHOU KOMHATe, TJie MOTYT IIPUCYTCTBOBATh TOJIBKO CYIbH, paccMa-
TpUBAIOLIWE €0, WIM CYIbW, BXOASIIME B cocTaB cyma. Hukro
MOCTOPOHHMI HE JOJDKEH BXOIUTH B COBELIATEJIbHYIO KOMHATy BO
BpeMsT coBelllaHMs cyaeil. OTKIOHeHWe OT NaHHOW HOPMBI MOXET
SIBUTHCSI OCHOBaHMEM K MPU3HAHMIO PEIIEeHUST Cy/la HE3aKOHHBIM BbI-
mecrosiiuM cynoM. [IpaBuio coBelaTeIbHONH KOMHATHI HAITPaBJICHO
Ha obecrieueHre TPUHIIMIIA HE3aBUCUMOCTH CYIei U MTOMIYMHEHMS UX
tosnbko KoHcturyuum PO u (penepanbHbIM 3aKOHAM.

[Tpu KosernaibHOM COCTaBe Cyla pa3pelieHrue BOMpPOCOB MPOU3-
BOIMTCSI TIPU TTOMOIIIM TOJIOCOBAHUSI, TIPW 3TOM TIpEICenaTeIbCTBYIO-
LIMIi rojocyeT nociaeqHuM. HUKTO U3 cyaeit He MOXET BO3IepKaThCst
OT royiocoBaHus. Eciin ke OOJIbIIMHCTBOM TOJIOCOB TIPUHSITO pelile-
HUE, C KOTOPBIM He COTJIaCeH OIWH U3 CyIel, BXOIAIINMA B COCTaB CY-
Ja, paccMaTpUBAIONIEero Aej0, TO MOCHAeIHUN MMEEeT MpaBoO MPUJIO-
KWTh CBOE pellieHre B TUCbMEHHOM (popMe K OCHOBHOMY CylleOHOMY
penreHunio. OMHAKO OH He MMEET IpaBa OTKA3aThCsl OT TOAIMCAHMS
Cy/1IeOHOTO pellleHUs, BIHECEHHOTO OObIIMHCTBOM TOJIOCOB.

CynebHoe pellieHWe TTPUHUMAETCS BO WCITOJIHEHUE 3a1ad Ipax-
JMAHCKOTO CyIONpPOU3BOACTBA, YKa3aHHbIX B cT. 2 ['TIK P®. INpexne
BCEro cymeOHOe pellleHHe TOJKHO OBITh MPaBUIBLHBIM M BBIHECEHO
B YCTaHOBJIEHHbIE 3aKOHOM CpoKU. CoryiacHO moctaHoBieHuto Ilne-

10 3eiinep H.b. CyneGHoe peliieHue 1o rpaxaaHckomy aeiy. M., 1966. C. 46.
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nyma BepxoHoro Cyna P® ot 19 neka6pst 2003 . Ne 23 «O cyne6HOM
pelIeHnn» TTPaBUIBLHBIM OyIeT TaKoe pellleHre, KOTOPOe TTOCTaHOBIIe-
HO B COOTBETCTBUHU C TPEOOBAHUSIMU MPOLIECCYAIBHOTO U MaTepUalib-
HOTO TIpaBa. A TakxXe pelleHue sIBIsieTCs] 3aKOHHBIM, €CJIM B HeM He
HapylleHbl HOPMBbI TMPOLIECCYaIbHOTO U MaTepualibHoro rpapa. Co-
riacHo cT. 195 I'TIK P® cynedHoe pelnieHne 10KHO ObITh 000CHOBAHHBIM.
O0GOCHOBaHHBIM CYJIECOHOE pellieHUe SIBJISICTCSI TOJIBKO B TOM Cilydae, KO-
IIa MMeolIe 3HauyeHue I Jefla OOCTOSITENIbCTBA ITOATBEPKICHDI
MpeACTaBIeHHBIMU JI0Ka3aTeJIbCTBAMU, KOTOPbIe, B CBOIO OuYepe/lb,
COOTBETCTBYIOT TPeOOBAaHUSIM IPOIIECCYATbHOTO 3aKOHOIATEbCTRA,
T. €. UMEIOT OTHOIICHKWE K JaHHOMY JIeJly, JOCTAaTOUYHBI, JOITYCTUMBbI
CYJIOM K paccMaTpMBaeMOMY Jelly, UCTpeOOBaHbl HEe B HapylleHHUe
3aKOHa.

Ilpu npuHATHM pemIeHUs] CYI pa3peliaeT CJeAYIOIIe BONPOCHI:
OlLIEHMBAeT 0oKa3aTelbCTBa, OMpenessieT, Kakue 0O0CTOSATEeNbCTBa,
UMelolIe 3HaYeHWe ISl pACCMOTPEHUS JieJia, YCTAHOBJICHBI, KaKue
0OCTOSITENTLCTBA HE YCTAHOBJIEHBI, KAKOBBI IMTPABOOTHOIIEHHSI CTOPOH,
KaKoi 3aKOH JOJKeH ObITh MPUMEHEH 110 JaHHOMY JIeJTy U TTOIJIEKUT JI
ucK ynosneTBopeHuto. Cyn, Mpu3HaB HEOOXOIUMBIM BbISICHUTH HOBbIE
00CTOSITESILCTBA, UMEIOIIME 3HAYEHUE JUISI pPACCMOTPEHMS Jiefia, WU
MCCIIeI0BaTh HOBBIE IOKA3aTeIbCTBA, BHIHOCHUT OIpeie]IeHUe O BO300-
HOBJICHMHU CyIeOHOro pasouparteiabcTBa. Ilocae oKoHYaHUST paccMOT-
pPEeHUs Jiesia Mo CYUIeCTBY CyJ BHOBb 3aCylIMBAeT CyAeOHbIe MPEHMUSI.
Cyn mpuHUMAaeT pelleHWe IO 3asBJICHHBIM MCTIIOM TPeOOBaHUSIM.
Cyn He MeeT TpaBa BBIXOIUTH 3a TIpee/Ibl TPeOOBAHWIA, TIPETbSIBICH-
HbIX UCTIIOM. OIHAKO JaHHOE NENCTBUE MCTLA MPEACTABISETCS BO3-
MOXKHBIM B CJIydasix, MPeayCMOTPEHHBIX (heepaibHbIM 3aKOHOM.

VI3MeHeHUST U TOTTOJIHEHUST MOTYT OBITh BHECEHBI B CyIeOHOE pe-
[IeHre, HO 00s13aTeIbHO JAOKHBI ObITh YAOCTOBEPEHbI MOAMUCIMU
CyJ/ieii, yJ4aCTBYIOIIMX B PACCMOTPEHUU JieJa.

CynoM MOXET BBIHOCUTBCS TAKXKe U IOTOJHUTENIbHOE CyaeOHOe
pelIeHne, KOTOpOoe MOXET ObITh 003KaT0BaHO B ACCSATUIHEBHBIN CPOK,
KaK ¥ OCHOBHOE CyleOHOe pellieHue, a TakKe TODKHO OTBeYaTh Tpe-
OOBaHUSM, MPEAYCMOTPEHHBIM JJISI CYIeOHOTO PEILIeHUST TIPOLIeCCyalb-
HBIM 3aKOHOJATETbCTBOM. JlONMOJIHUTEIbHOE penieHrHe MOXKeT ObITh NpH-
HSATO TOJIbKO B CJIy4asix, eCJIu:

1) mo Kakomy-J1mb0 TpeOOBaHMIO, TI0 KOTOPOMY JIMIIA, YIaCTBYIO-

e B Aesie, IPeICTaBIIsIA TOKa3aTeIbCTBA U aBaJId OObSICHEHNSI,

He ObLIO MPUHSITO PeIlIeHUE;

99



2) cya, pa3pelirB BOIPOC O TpaBe, He yKa3aj pa3Mep MPUCYXKICH-

HO# CyMMBbI, UMYLIECTBO, MOIexXallee nepeaade, Wil IeiCcTBUSI,

KOTOpBIE 00513aH COBEPIINUTb OTBETUHK;

3) cymoM He paspelleH BOIpPOC O CyIeOHBIX pacxoax.

Taxum 06pa3oM, TOMOTHUTEILHOE PEIlIeHNe MOXET ObITh BHIHECE-
HO TOJIBKO T10 TeM 00CTOSITEIbCTBAM, KOTOPBIE MMEIA MECTO TTPU Cyne0-
HOM pa30upareibCcTBe M KOTOPHIE, B CBOKO OYepelb, He ObLIM YYTEHBI
CYIOM IIpU BbIHECEHUU CyaeOHoro peiieHus. BHOBb BO3HUKIIIME 00-
CTOSITEJILCTBA WJIM MHBIC NMPUYMHBI, KOTOPbIE MOTYT MOBJICUb pa3iny-
HbIe MPABOBbIE MTOCJIEACTBUS JIJIsI yYYaCTHUKOB ITpoliecca, He MOTYT ObITh
pPacCMOTPEHBI OTIEIbHO OT OCHOBHOTO pa30upareibcTBa jeia, U To
HUM HEe MOXET OBITh BEIHECEHO pellleHHe B KauyeCTBE JOIOJIHUTEIHLHO-
ro. I[Ip1 BO3HMKHOBEHUM YKA3aHHBIX OOCTOSITE/ILCTB HA3HAUACTCS CYy-
JeOHOe 3aceaHKie M pa3pellaeTcs AeJIo MO CYLIECTBY B COBOKYITHOCTHU
CO BCEMM MMEIOIIMMUCS J0Ka3aTeIbcTBaMU U (haKTaMu, IOCJIe Yero
BBIHOCUTCSI OCHOBHOE CyieOHOE pelleHue.

2. Codepicanue cydebnozo peuieHus

CynebHoe pellieHre Bceraa BhIpakeHOo B MMCbMEeHHOH hopMe. OHO
JTOJIDKHO COCTOSITh M3 YeThIPeX YacTeid: BBOJHOI, ONMCAaTeIbHOM, MOTH -
BHUPOBOYHOI U PE3OJTIOTUBHOM.

Bo BBoaHOIT yacTu pellleHUsl cyla JOJDKHBI OBITh yKa3aHbl JaTa
U1 MECTO MPUHSATUS pellieHUs Cy1a, HAMMEHOBaHUE Cy/a, MPUHSBIIETO
pelieHue, CoCTaB Cy/ia, CeKpeTapb CyeOHOro 3aceilaHusl, CTOPOHBbI, ApY-
rue Jivla, y4acTBYIOLLIUE B JeJie, UX MPEACTaBUTEIU, TIPEJAMET Cropa
WIN 3asIBJIEHHOE TpeOOBaHUE.

OnucarebHas YACTH PEIICHUS CyJa TOJKHA colepKaTh yKazaHue
Ha TpebOBaHME UCTLA, BO3PAXKEHUSI OTBETYMKA U OOBSICHEHUS IPYTUX
JIULL, YYaCTBYIOLLIUX B JeJie.

B MoTUBMPOBOYHOI YacTH pellleHUs] Cyla AOKHBI ObITh YKa3aHbl
00CTOSITEIbCTBA JIeJIa, YCTAHOBJIIEHHBIE CyIOM; 10KA3aTeJIbCTBA, HA KO-
TOPBIX OCHOBAHbI BBIBOJIBI CyJia 00 3TUX 00CTOSITEILCTBAX; TOBO/IbI, TTO
KOTOPBIM CYJI OTBepraeT T¢ WJIM UHBIE JJ0Ka3aTeJIbCTBa; 3aKOHBI, KOTO-
PBIMU PYKOBOACTBOBAJICS cy/. B ciyyae nmpusHaHus MCKa OTBETYMKOM
B MOTMBUPOBOYHOI YaCTH PELICHUS Cy/Ia MOXET ObITh YKa3aHO TOJIBKO
Ha MpU3HAHME MCKa W TIPUHSITHE ero cymoM. B ciyyae oTkasza B Mcke
B CBSI3U C MPU3HAHMEM HEYBaXKUTEJbHBIMU MPUYUH TIPOITyCKa CpoKa
MCKOBOI TaBHOCTU WJIM CpoKa oOpallleHusI B Cy/l B MOTMBUPOBOYHOM
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YaCTU pEIICHUS Cyla YKa3blBae€TCsl TOJBKO Ha YCTAHOBJICHUE CYIOM
JIAHHBIX OOCTOSITEILCTB.

Pe3omoTuBHAas YacTh perieHus cyaa JODKHA CONEPXKATh BbIBOIbI
cyna o0 yI0BJIETBOPEHUM HCKa JIM00 00 0TKAa3e B yIOBJIETBOPEHUU UC-
Ka TIOJIHOCTHIO WJIM B YaCTH, YKa3aHWE Ha pacripeesieHue CyneOHbIX
pPacxo/ioB, CPOK U MOPSIAOK 00KaJTOBAHUS PEILICHUS Cy/a.

Penienue cyna npuHUMaeTcs HEMEJIEHHO TTOCje pa3oupaTesibCT-
Ba aesia. CocTaBlieHUE MOTUBMPOBAHHOTO PEIIEHUST Cyla MOXET ObITh
OTJIOXKEHO Ha CPOK He 0oJjiee ueM 5 JHel co IHS OKOHYaHus pa3oupa-
TEJbCTBA Jiejla, HO PE30JIFOTUBHYIO YacTh PELIEHUsI CYI JOJKEH O0bsI-
BUTb B TOM Xe CyIeOHOM 3aceJaHN1, B KOTOPOM 3aKOHUYMJIOCh pa3oupa-
TenbcTBO Jeia. OObsIBIEHHAs] Pe30JIIOTHBHAS 4acTh pelIeHUs cyna
JIOJIKHA OBITh MOAMMCaHA BCEMU CYIbSIMU U MTPUOOIIEHA K JIeJTy.

CTOUT OTMETHUTD: €CJIM CYJI BOCTIOJIB30BAJICS ISl COCTABJIEHUS MO-
TUBHMPOBOYHOIO PELICHUS OTCPOUYKOM, MPEIOCTABJIEHHON 3aKOHOM,
TO CPOKHM Ha 00KaJoBaHUE PELIEHUS B Cyje BTOPOl MHCTAHIIUM MUC-
YUCJISIOTCS TTOCIIe TIPEACTABICHUS CYIeOHOTO pEellIeHNs] B OKOHYATEeb-
HOM BUJE, T. €. €CJIU CYJ TTOCJIe OIJIallleH!s] PE30JTIOTUBHOM YacTu Ha
MATHIA IEHb MPeICTaBUII CyIeOHOe pellleHue B OKOHYATeIbHOM BUJIE,
TO CPOK 00OKaloBaHMS 3aKaHuMBaeTcst uepe3 10 qHel mociie BeIHECEHUsT
OKOHYaTeJIbHOTO CcyneOHoro peuieHusi. Eciu cyn BTopoit MHCTaHUIMU
OTKa3bIBa€T B MPUHSITUN KacCAllMOHHON WU aneJJISIIMOHHON Xano-
ObI MO MPUYMHE IIPOIYyCcKa CpoKa 00KaJloBaHuUsI, HEOOXOIMMO 0Opa-
TUTbCSI K CyIy C XOAATalCTBOM O BOCCTAHOBJICHUM TPOMYIIEHHOTO
MPOLIECCYATIbHOTO CPOKA IO YBAXUTEIbHOU NpUuurHe. B taHHOM city-
yae Cy/l He TpaBOMOYEH OTKa3aTh B BOCCTAHOBJIEHUU MPOMYIIEHHOTO
cpoka.

3. Onpedeaenue cyoa nepeoii UHCManyuu

OmHUM M3 BUAOB CyNeOHBIX MOCTAHOBJIEHUI Cyna MepBON WH-
CTaHIINU SIBIISICTCS OoTIpeesieHue cyna. Onpeaenenne cyaa — 3TO IMO-
CTAaHOBJIEHUE Cy/a, KOTOPHIM He pa3peliaeTcs Aeso Mo CYyIIecTBY, HO
KOTOPOE€ COIEPKUT OTBETHI HA MHOTHE IMPOIIeCCyaabHble BOIPOCHI,
BO3HUKAIOIIME MPU PACCMOTPEHUN U pa3pelieHnH TpakKIaHCKOTO Jie-
na. Bee ompeneneHus cyna BBIHOCSTCS MPU COOJTIONEHUN BCEX yCTa-
HOBJIEHHBIX TPEOOBaHUIi B coBellaTeIbHON KoMHaTe. OnHaKo B MPo-
LIecce pacCMOTPEHUS U pa3pelieHUs TPaXKIaHCKOTO Jejia BO3HUKAIOT
HEeCJIOXXHbIE BOMPOCHI, MO KOTOPBHIM 3aKOH pa3pellaeT cyiaM He yaa-
JIATBCS B COBENIATEIbHYI0 KOMHATY U BBIHOCUTD PellIeHUe B 3aJe Cy-
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nebHoro 3acenaHusi. OmnpejaesieHUe Cyaa OrJallaeTcsi HeMeIJeHHO
nociie ero BeiHeceHust (cT. 224 TTIK P®D).

B onpenesienne cyna 1oKHbI ObITh yKa3aubl (c1. 225 T'TIK P®):

1) mata u MecTo BBIHECEHMUSI OTIpeNIeICHUST;

2) HaMMEHOBaHME Cyla, BbIHECILEro OIpeaesieHue, COCTaB cyna

U ceKpeTapb CyleOHOTro 3aceaaHusl;

3) nudia, yyacTBYIOIIME B Jiejie, MPpeaIMeT Cropa Uiu 3asiBJIEHHOE

TpeOoBaHUeE;

4) BoMpocC, 0 KOTOPOM BBIHOCUTCSI OTIpeNeICHUE;

5) MOTHUBBI, TTO KOTOPBIM CY MPUIIENT K BbIBOAAM, M CChUIKA Ha

3aKOH, KOTOPbIMU CYIl PyKOBOJCTBOBAJICSI;

6) cynebHOe IMOCTaHOBIICHUE,

7) TOpsIOK U CPOK OOXKaJIOBAHUSI OMNpe/eeHue cyaa, €Cii OHO

MOJIEXXUT 00KaTOBAHMUIO.

HecMoTpst Ha TO YTO omnpeAeieHe MOXET ObITh BHIHECEHO U B 3a-
Jie cyneOHOro 3acenaHus, 6e3 yaajJeHus B COBelIaTebHYI0 KOMHATY,
OHO TOX€ OJIKHO CONEPKATh BCE BbIIIEYKA3aHHbIE MyHKTHI.

B ropuanueckoit aureparype onpeaesaeHus cyia nepBoil MHCTaH-
LMY KBAJU(MUIUPYIOT MO CONEP:KAHMIO: TTOJrOTOBUTEbHBIE, TTpeceKa-
TeJIbHbIE U 3aKJII0OUUTEbHbIE OTPEIeIeHMUSI.

IToaroroBuTeIbHLIMY ONPEAETEHUAMH HA3bIBAIOT OMIPEACICHUS, BbI-
HOCHMBIE CYIOM B XOJi¢ pa3pellieHUs] U paCCMOTPEHUS TpaXKIaHCKOTro
niesia, HarpaBJeHHbIe Ha YPETyJIMpOBaHUE BOMTPOCOB, MMEIOIINUX O/~
TOTOBUTENIbHBIN XapakTep. JlaHHbIE ONpeaesieHHsI UMEIOT CBOEH 11eJTbI0
MPaBUIbHO TIOATOTOBUTH I'PaKAaHCKOE JIeI0 K CyneOHOMY pa3oupa-
TEJILCTBY M 00ECTIeYNTh BEIHECEHME TTPaBUIBHOTO, 3aKOHHOTO 1 000C-
HOBaHHOTO CyIeOHOTO pellleHUsl (HalpuMep, ompeneieHre O PUHS-
TUM WCKOBOTO 3asIBIEHUsS W TIPUHSATUM €r0 K TIPOU3BOJICTBY,
oTpe/ieJIeHNe O TIOATOTOBKE Jiesia K CyIeOHOMY pa3doupaTebcTBY, OIl-
penesieHne cyaa o CyaeOHOM TTOPYYEHUH U T. J1.).

IIpecekaTeIbHBIMH OTpeieIEHUSMHI B JINTEPATYpE CUMTAIOTCS OTpe-
JieJieHre cyaa 00 oTkase B MPUHITUU UCKOBOTO 3asIBJIEHUsI, OTpe/esie-
HUeE cyna 00 OCTaBJI€HUU UCKOBOTO 3asiBJIeHUs 0€3 paCCMOTPEHMSI, OTl-
penesneHue cyga 006 OoTkasze B yTBEPXKIEHWUM MUPOBOTO COIJAllEHUs,
ofnpejiesieHue cyia 00 0TKa3e B MPUHSITUM 3asiBJICHUSI 00 OTMEHE 3a04-
HOTO penieHus u ap.

3aKouyuTeIbHbIE OnpeiesieHHs] BBIHOCSTCSI CyIOM MPY 3aBeplIeHUN
MPOU3BONICTBA IO TPakTAHCKOMY JieJly, €clii BbIHECEeHHE CyneOHOro
pellieHre HeBO3MOXHO. HampuMmep, mpu 0TKase MCTIa OT UCKa BbIHO-
CUTCS OTpe/ieSieHre O MPeKpalleHUH MPOM3BOICTBA 110 JaHHOMY ey,
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TaKXe MPU 3aKII0YeHUY CTOPOHAMU MUPOBOTO COTIALIIEHUST BBIHOCUT-
cs1 ompesiesieHue 00 YTBepXKICHMU MUPOBOTO COTJIAIIEHUST U TIpeKpa-
IIEHUH TIPOM3BOJICTBA 110 Aey. [Ipou3BOACTBO MO ey MpeKpalaeTcst
6e3 BbIHECEHUSI CyIeOHOTO pelleHMsl, €ClIi APYTUM CYIOM BBIHECEHO
cynebHoe pelleHre TI0 TeM K& OCHOBAaHMSIM, TI0 TOMY Xe TpeIMeTy
1 MEXJIY TEMM K€ CTOPOHAMM U T. II.

Ocoboe MecTo B IpaxkJAaHCKOM IMpoliecce 3aHMMAIOT YacTHbIe
onpeaesenusi. [Ipu BbISIBICHUU CllyyaeB HapyllleHUs] 3aKOHHOCTHU
(HampuMep, B IeUCTBUSX JIUII, YYaCTBYIOIIUX B JeJIe; MpeacTaBie-
HBI (panbcuUIIMPOBAaHHbBIE MaTepUabl; IPU UCTPEOOBAHUM TOKa-
3aTeJIbCTB BbISIBJIEHO HapyllleHHWe CBOUX MOJHOMOYMI TOJKHOCT-
HBIMU JIMLIAMU U Jp.) CYIl MOXET BBIHECTU YaCTHOE OIpe/esieHue,
KOTOPOE€ OH JOJIKEH HAIPaBUTh B COOTBETCTBYIOIIME OPTaHU3AIINY
WM COOTBETCTBYIOLIMM JOJKHOCTHBIM JIMIIAM.

B cBoto ouepe/ib, TOJKHOCTHBIE JIMIIA U COOTBETCTBYIOIIUE OP-
raHu3aluu B TedyeHue | Mecsla JOJIKHBI MPUCIATh YBEIOMICHHUE
O TIPUHSATBIX MEpax M0 YaCTHOMY OTIpeAeICHUIO CyIa.

B cnyyae HecooO1IeHUST O TPUHATBHIX MEPAX BUHOBHBIMU JOJIXK-
HOCTHBIE JIMIIa MOTYT OBITh MOIBEPTHYTHI MITpady B pazmepe 10 10
MPOT. Hanoxenue mrpada He 0cBOOOXKIAET COOTBETCTBYIOIINX
JIOJDKHOCTHBIX JIMLL OT 00513aHHOCTU COOOLIUTD O Mepax, MPUHSATHIX
o yacTHOMY otmpeneeHuto (ct. 226 I'TIK PD).

B ciyuae, ecau mpu pacCMOTPEHUU TPaXkIaHCKOTO JieJia Cyj1 OOHa-
PYXWT B IEWCTBUSX CTOPOHBI, IPYTUX YUACTHUKOB TMpoliecca, MOJK-
HOCTHOTO WJIM MHOTO JIUIA MPU3HAKU MPECTYIUIEHUSs, CYl COO0IaeT
00 3TOM MPOKYpPOpY.

4. 3axonnasa cuaa onpeodeneHuii cyoa nepeoil UHCIMAaHUUU

BcTymuieHne B 3aKOHHYIO CWIIy OIpelesIeHWi cynma TepBOil WH-
CTaHLIMY MMeeT HeKOTOophle ocobeHHOCTU. Kak mpaBuiio, omnpeaene-
HUSI cyda BCTYNAlOT B 3aKOHHYIO CUJIY TIPU BCTYILICHUM B 3aKOHHYIO
cuity cyaeoHoro perieHust. OMHAKO TaKue ONpeaesieHHsI, KaK onpesie-
JIeHre 00 OTKa3e B MPUHITUU MCKOBOTO 3asIBJICHUsI, OTpeie/ieHre 00
OTKa3e B YTBEPKAEHUW MUPOBOTO COTJIAIIEHUST U APYTUE, MOTYT OBITh
o0OxanoBaHbl B TeueHue 10 qHeit rmocie ux BeiHeceHUs. CyllecTBYIOT
onpeJieSieHUs Cylla, KOTOpble BCTYMAIOT B 3aKOHHYIO CHJTy HEMeJIeH-
HO, HalpuMep OompeneseHre W MOCTAaHOBJIEHHUs cylda MO BHOBb OT-
KpbIBIIUMCsI 00cTosiTebeTBaM (4. 2 cT. 397 I'TIK P®D).
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5. 3axonnas cuaa cyoebrnozo peutenus

B ropunnueckoii turepatype, paBHo Kak 1 B [ TIK PD, Het onpene-
JICHUSI, YTO K€ SIBJISIETCSI 3aKOHHOM CHJIONM CyneOHOro pelieHus.
ITon 3aKoHHOI# CHII0H yIeHbBIC-IOPHUCTHI TOHUMAIOT «IIPaBOBOE ACHCTBIE
pelieHus»! !, HeM3aMEHHOCTb, HENOCPENCTBEHHOE NPOSBIEHUE Jeii-
CTBUSI HOPMBI ITpaBa'2, cTabUILHOCTE M 06eCTIeUeHHYIO0 3aKOHOM 00513a-
TEJIbHOCTD IEHCTBUS, IPABOBOE NEHCTBUE, TPOSBISIIOLIEECS B TOM, UTO
HaJIMuMe WM OTCYTCTBME MpaB U JISKAIIUX B UX OCHOBE (haKTOB ycTa-
HaBJIMBAETCS] OKOHYATEIbHO, MpaBa MojiexaT 0ecrpekoCcIOBHOMY OCY-
LIECTBJICHUIO TI0 TPeOOBAHMIO 3aMHTEPECOBAHHBIX JIMII.

[Mocne npunsitus I'TIK P® IMnenymom BepxoBHoro Cyna P® 6b1-
JIO TIPUHSATO nocTaHoByieHne «O cyneGHOM pellleHN», KOTOpOe pac-
KpBIBaeT BaxKHEMIIIME acMeKThl 3HAYEHUSI U COIepXKaHUS CyaeOHOro
pelIeHus KaK akTa MpaBOCYIUsI W TIPOLECCYATbHOTO TOKYMEHTa, pa3-
pelalollero rpaxaaHckoe Jej1o Mo cyliecTBy. [ToHsITHE U CYyIIHOCTh
CyIeOHOTO pellleHus, TPU3HAKKU BCTYIUICHUS €r0 B 3aKOHHYIO CUITY
HaIllJIX CBOE OTpakeHue U B moctaHoBieHUU [TneHyma BepxoBHoro
Cyna P® ot 10 okta6pst 2003 r. Ne 5 «O npuMeHeHUM CyJaMu o0IIeit
FOPUCIUKIIMY OOIIeNPU3HAHHBIX MPUHIIUIIOB U HOPM MEXKIyHApOIHO-
TO TIpaBa M MEXIyHapOIHBIX 10roBopoB Poccuiickoit denepaiinm».

[1pu BbIHECEHUHM CyIeOHOTO pellIeHUsT BCTAeT BOTIPOC O €ro BCTYII-
JIEHUM B 3aKOHHYIO CHJTY. DTO MpobaemMa KOPHIMU YXOIUT B TOJIOXKe-
Hus ['MIK PCOCP. Hu B I'TIK PCOCP, uu B I'TTK P® HeT ueTkoro
ompeiesIeHHsI, KOTIa e CylneOHOe pellieHe BCTYIaeT B 3aKOHHYIO CH-
ny. BTTIK P® B ct. 321 1 338 ykazaHo, 4TO CyAeOHOE pelleHue Cyaa
TEePBOI MHCTAHIIMKM MOXKET ObITh 00XKaJIOBAHO B aleJUTSIIIMOHHYIO U Kac-
CallMOHHYIO MHCTAHIIMK B TeueHue 10 qHeli mocjie BBIHECEHUST CYIbeit
cy/a o011Ieil IOPUCIUKIIMM WU MUPOBBIM CY/Ibeli CyNeOHOTO peleH s
B OKOHYarebHOU hopMme. Cynibsi UMEET TTpaBO BOCTIOJIb30BAThCS TIsI-
TUAHEBHBIM CPOKOM /LIS BBIHECEHUSI OKOHYATEIbHOTO CyJeOHOr0 pe-
meHus no aeny. [1py 3ToM cyabsi JOKEH OTJIacUTh PE30JIIOTUBHYIO
4acThb B CyJeOHOM 3acelaHuu. A cieq0BaTeIbHO, CPOK ANeJLISAIMOHHO-
T'0 WK KACCAIMOHHOTO 00KAJ0BAHUS HAUMHAET UCUUCIIATHCS C MOMEH-
Ta MPeACTaBIeHUsI CyIbell CyaeOHOro pelieH s moce MATUIHEBHOTO

1 Typsuu M. A. Cyne6Hoe peiieHue. Teopetnueckue npodnemsl. M., 1976.
12 MacnennukoBa H. WM. 3akonHast cwia cyme6Horo pemieHus. // I'pax-
nanckuii mpouecc / [ox pen. K. Y. Komuccaposa M., 1996.
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cpoka. [IpakTrka mokasbIBaeT, YTO MHOT'ME OOpaTHBIIIMECS 3a 3alllk-
TOM CBOMX TpaB M 3aKOHHBIX MHTEPECOB IpaxkIaHe He 3HAIOT 00 3TUX
HOpMax M He MOTYT 00XajloBaTh CylaeOHOE pellleHue B Cyle BTOPOit
nHcTaHuuu. HeobxogmuMo ydnteiBaTh 3TOT MOMEHT. [1pu oOpammeHnn
B CyJl BTOPOI MHCTAHIIMK CHayajia MoIaeTcsl 3asiBJICHUE O BOCCTAHOB-
JIEHUM TIPOMYIIIEHHOTO CPOKa, a TOJIbKO IMTOTOM Ha OCHOBAaHUM UMEI0-
LIErocsl OINpeAesieHUs MoAaeTCs aneUIsIMOHHasT WM KaccallMoOHHast
XKayo0a.

Cyne6Hoe pelieHre, BCTYNUBIIEE B 3aKOHHYIO CIITY, 00J1a1aeT psaomM
CBOWCTB, TAKMX KaK:

1) 00s13aTeIbLHOCTD;

2) WCIIOJHUMOCTD;

3) mperauLIMalbHOCTD;

4) UCKIIOUYUTEIbHOCTD;

5) HeOoIpOBEPXKUMOCTb.

CynebHoe pellieHre, BCTYIUBIIEE B 3aKOHHYIO CUJTy, oOJamaeT
CBOIICTBOM 0053aTeJIbHOCTH, KOTOPOE O3HAYaeT, YTo cynaeOHoe pelle-
HUE JIOJDKHO OBITh 00s13aTeIbHO M B KpaTyalIiie CPOKU MCTIOJHEHO.
O06s13aTeJIbBHOCTh CYJICOHOTO pELIEHUST TAKXKe XapaKTepU3yeTcsl TeM,
YTO BCTYMMBIIIEE B 3aKOHHYIO CUJIy CyleOHOe pellieHne 00s3aTebHO
IUIST BCEX TOJDKHOCTHBIX JIMILL U TpaxkaaH PM. OGs3aTeIbHOCTD Cyne0-
HOTO pellieHUs He JINILAeT TpakKIaHHa MpaBa 00paTUThCS B CY/I 3a 3a-
LIATOI CBOETO MpaBa U 3aKOHHOTO MHTepeca, CIop O KOTOPBIX HE ObLIT
paspeliieH B JaHHOM CyIeOHOM pelleHUH.

M cnoannTeabHOCTh — OTHO M3 BAXXKHBIX CBOMCTB CYIEOHBIX pelle-
Huii. OHO o3HayYaeT, YTo cyneOHOe pellleHue, BCTYMUBIIEe B 3aKOH-
HYIO CHITy, 00513aTeJIbHO JOJKHO OBITh UCIIOJTHEHO, €CJIN He B TOOPO-
BOJIBHOM TOPSIIKE, TO TPUHYAUTETBHO.

IperomMmaabHOCTh MOKHO paccMaTpUBaTh Kak MpepelieHne, T. e.
Te 0OCTOSITENIbCTBA, KOTOPbIE ObUIM YCTAHOBJEHBI BCTYMUBIIMM B 3a-
KOHHYIO CWITy CYIeOHBIM pellieHUeM, He MOTYT ObITh OCIIOPEHBI CTO-
pOHaMU M TPeTbUMMU JIMIIAMM B Ipyrom mpoiiecce. Hampumep, npu
B3bICKAHUM AJIMMEHTOB, €CJI peOeHOK POKIeH BHe Opaka, HeoOXomu-
MO YCTaHOBUTb (hakT OTLIOBCTBA. [1ocie ycraHoBieHus (pakTa OTLOB-
CTBa CTOPOHBI MPU B3bICKAHUU aJTMMEHTOB HEe HYXKIAIOTCS B TOKAa3bl-
BaHMU (pakTa OTLIOBCTBA B HOBOM CyI€OHOM pa30MpaTe/bCTBE.

Hawnbosee moaHbIM 1 TTPaBUJIbHBIM SIBJISIETCS ONpeae/ieHue UCKITI0-
yureabHocTH, 1aHHoe H. B. 3eiinepom: «MckimounTebHOCTbBIO CrienyeT
Ha3bIBaTh TaKOE CBOMCTBO BCTYITMBIIETO B 3aKOHHYIO CHJIY PEIIeHMSI,
BCJIEICTBME KOTOPOTO CyIeOHOe pellleHHe MCKII0YaeT BO3MOXHOCTh
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BTOPUYHOT'O PACCMOTPEHMUSI TOTO K€ CIOpa MEXIY CTOPOHAMU WJIU TO-
ro Xe 3asiBJIEHUSI, KaJo0bl MM 0€CCIOPHOTO TpeOOBAaHUSI 3aMHTEPE-
COBAaHHOTO JINIa»!3,

HeomnpoBep:kuMocTh MpencTapisier codoil HEBO3MOXHOCTh Kacca-
LIMOHHOTO 00KaJIOBaHUsI, KACCAITMOHHO MPOBEPKU CyJeOHOTO pellie-
Hus. He Oyab maHHOIO CBOMCTBA Y CyIeOHOIO pellieHus], OHO ObI 00-
JKaJI0BaJIOCh HEOTPAaHUUEHHOE KOJIM4eCcTBO pas. A comtacHo ['TIK P®
He BCTYIMBILIEE B 3aKOHHYIO CUJTY Cy/IeOHOE pellieHre MOXKET ObITh 00-
JKaJIOBaHO B TIOPSIIKE Kaccalluy VI ane/UIsIiy. A BCTYNUBIIee B 3a-
KOHHYIO CUJTY CyieOHOE pellieHUe MOXKET ObITh 00KaJ0BaHO OJUH pa3
B Cy/Ibl HAI3OPHON WHCTAHIINM.

6. Ilpedeavt 3axonnoii cuasvt cydednoeo peuieHus

B topuanyeckoii murepaType BBIACISIOT OOBEKTUBHbBIE U CYObEK-
TUBHBIE TMpeaeabl 3aKOHHOI CUJIbI cyneOHoro peieHusi. OObEeKTHUB-
Hble TIpelesibl 3aKOHHOW CHMJIbI CYIeOHOTO pelleHus pacrpocTpa-
HSIIOTCST TOJIBKO JIMIIIb Ha MPeIMeT CyleOHOTo pa3doupaTeabcTna, T. €.
OHU OTPAHUYMBAIOTCS TEMU MPABOOTHOIICHUSIMU, KOTOPbIE BOZHUKIIA
B XOJIe PACCMOTPEHUSI U paspellleHus] Aea Mo CylecTBy. B naHHOM
cilydae OObEKTMBHBIC TIPENEeNbl CYIeOHOrO PellieHUs BBICTYIAIOT KaK
CBOMCTBO aKTa npaBocyausi. CyObeKTUBHBIE TIpeesibl CyneOHOTO pe-
IIEHUsT PAaCTIPOCTPAHSIOTCST Ha JIUIL, HE YIaCTBYIOIINX B JeJie, HO YbU
MpaBa ¥ 3aKOHHbIE MHTEpeChl ObLIM HapyleHbI. [IpeacraBisieTcst He00-
xoauMbIM B ['TIK P® ripexycMoTpeTh MOPSIIOK MOAaYH KaJ00bl B Kac-
CAlIMOHHYIO WIM aneJUISILMOHHYI0 WHCTAHUWIO JAHHBIMU JIMIIAMU,
a He TOJIbKO HaJ30pHOM MHCTAHIIUY.

13 3eiinep H. B. Cyne6Hoe peliieHue 1Mo rpaxaaHckomy aeiy. M., 1966.



JIEKIIUA Ne 11. ITpoussoacTBo Mo jenam,
BO3HUKAIOIUM U3 MO IMYHbIX MPABOOTHOIIEHUIA

1. /leaa, 6o3nukarougue u3 nyOauvHoIX NPaGoOMHOUICHUT

CornacHo cT. 245 I'TIK P® cyn paccMaTpuBaer clieyioniue KaTero-
PUH JieJ1, BOSHUKAIOUMINX U3 MyOJIMYHbIX MPABOOTHOUIEHMUI:

1) mo 3asgBICHUSAM TpaXkaaH, OpraHMU3aluii, IPOKypopa 00 ocra-

PMBaHUY HOPMATUBHBIX TIPABOBBIX AKTOB IMOJTHOCTBIO WJIM B YaCTH,

€CJIM PAaCCMOTPEHME TUX 3asiBJIC€HUN He OTHECEHO heepallbHbIM

3aKOHOM K KOMTIETEHIIMM UHBIX CY/IOB;

2) 1o 3asiBJIeHUSIM 00 OCMapUBaHUM PELIEHUI U neicTBuii (6e3-

NIENCTBUST) OPTaHOB TOCYIapCTBEHHOI BJIACTH, OPTAHOB MECTHOTO

CaMOYMpPaBJIEHUsI, TOJKHOCTHBIX JIULL, TOCYTAPCTBEHHBIX U MYHU-

LUMAJIbHBIX CITYXAINX;

3) Mo 3asBJEHUSIM O 3allUTe U30UPATESIbHBIX MTPaB WIM MpaBa Ha

yuactue B pepepeHayMe rpaxkaaH PD;

4) uHble Nesa, BOZHUKAIOLIME U3 MyOJUYHbIX TPABOOTHOILIEHU

1 OTHECeHHbBIe (penepaibHbIM 3aKOHOM K BEIEHUIO Cyaa.

[lena, BO3HUKAIOLIKWE U3 MyOJMYHBIX TPAaBOOTHOIIEHUIA, paccMaT-
PUBAIOTCS CYIbeil eMMHOIMIHO, eCJTU (hefiepabHBIM 3aKOHOM He TIpeI-
yCMOTpeHO nHoe. [Tpon3BOACTBO TIO JaHHBIM KAaTeropusaM Aes TIPOBO-
JIMTCSI 110 MPaBUIaM, MPEeyCMOTPEHHBIM IsI UICKOBOTO MTPOU3BOJICTBA.
[Tpu paccMOTpeHUU U pa3pellieHUH JIeJ1, BO3HUKAIOIIUX U3 TYOJUUYHBIX
MPaBOOTHOIIEHWI, HE IIPUMEHSIETCS TIPABUJIO 3209HOTO PEILIEHUST, YTO
00YCJIOBJIEHO pacripenesieHeM 00s3aHHOCTH IO TOKA3bIBAaHUIO U CTa-
TYCOM CTOPOH.

CTOpoHaMM MO AejiaM, BOZHUKIINUM U3 MYOJUUYHBIX MTPABOOTHO-
IIEHUH, SIBJSIOTCS 3asBUTENb U 3aMHTEPECOBAaHHOE JINIIO0. 3asgBHTE-
JIeM TIpU3HAETCsI JIUIIO0, Ybe TTPaBO HAPYIIEHO WJIM OCITapuBaeTCs Mo~
CPEICTBOM BBIHECEHUST HOPMATUBHOTO aKTa, pelieHueM, TeCTBUSIMU
niau 6e31eicTBUEM TOJKHOCTHOTO JIMIA, TOCYAAPCTBEHHbBIX U MyHU -
LIMMATBHBIX CIYXAalllMX OPraHOB TOCYIapCTBEHHON BJIACTH, OPTraHOB
MECTHOI'O CaMOYIpaBJieHUs. 3aMHTEPEeCOBAHHBIM JIMIOM MTPU3HAETCS
JIII0, KOTOPOE MPUBJIEKAETCS CYIOM B KayecTBE TaK HA3bIBAEMOTO
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OTBETYMKA. 3AMHTEPECOBAHHBIM JIMIIOM SIBJISIFOTCS TOJDKHOCTHOE JIM-
110, TOCYAAPCTBEHHbBIN MJIM MYHULIMTTAJIbHBIMA CIIyXXaIlMi OPraHOB Io-
CyJapCTBEHHON BJIACTH, OPTAHOB MECTHOTO CaMOYTMpPaBJIeHUSs, KOTO-
pble U MPUHSJIM HOPMATUBHBIN akT, pELIEHUE, COBEPILIWIN EUCTBUE
Wi xe Oe3ieiicTBue, YeM ObUIO HapyllieHo npaBo 3asButess. [Ipu
pPacCMOTPEHUM U pa3pelieHUU e, BO3HUKAIOIIUX U3 MyOJIMYHBIX
MPaBOOTHOIIEHUIA, Cyll HE CBSI3aH OCHOBAHUSIMU UM JIOBOJAAMM 3asiB-
JICHHBIX TpeboBaHuit. [1pu paccCMOTpeHUU U pa3pelieHU N JIeJ1, BO3-
HUKAIOIWUX U3 MyOJUYHBIX MPABOOTHOLUEHUI, Cyd MOXET MpHU-
3HaTh 00513aTeJIbHON SIBKY Ha CyleOHOe 3acelaHue MpeacTaBUTes
opraHa rocyjapcTBEHHOI BJIaCcTH, OpraHa MECTHOI'O CaMOYyIlpaBJie-
HUS WM JOJXKHOCTHOTO Jinlia. B ciyyae HesiBKM yKa3aHHbIE JuIla
MOTYT OBITh MOABEPTHYTHI ITpady B pazmepe 1o 10 MPOT (ct. 247
I'TIK PD).

OcHOBaHUEM JIJIs1 pACCMOTPEHUS Jiela, BO3ZHUKAIOIIIETO U3 IMy0oIny-
HBIX TTPAaBOOTHOILICHUI, SIBJIICTCS 3asIBJIEHUE 3asiBUTENISI, K KOTOPOMY
MPEAbSBISIOTCS TPeOOBaHUS, MPEAYCMOTPEHHbBIE IS ICKOBOTO 3as1B-
senus (cr. 131, 132 I'TIK P®). B 3asiBiieHnM TakKe TOJIKHO ObITh yKa-
3aHO, KaKue pelleHus, AeicTBus (0e3neiiCTBIe) TOJLKHBI OBITh MPU-
3HaHbl HE3aKOHHBIMHU, KaKKWe TpaBa M CBOOOABI JIMIIA HApYLICHbI
STUMHU peLICHUSIMHU, NeCTBUSIMMU (Oe31eiicTBUEM).

CTOUT OTMETUTD, YTO OCHOBAaHUEM [IJIsI OTKa3a B IPUHSITUN UCKO-
BOTO 3asIBJICHUSI MOXET ObITh HECOOMIOfeHNE AOCYIeOHOTo MopsaKa
yPEryJupoBaHus criopa Mexay cTopoHaMmu. B fenax, BOZHUMKAIOLIUX U3
MyOJTUYHBIX TTPABOOTHOLIEHU, He TpedyeTcst oOpalieHus 3asiBUTES
B BBILLIECTOSIIIMIA B TIOPSIIKE TTOMYMHEHHOCTH OPraH WIK K JOJDKHOCT-
HOMY JIUILY, U OHO He SIBJISIeTCSl 00s13aTeIbHBIM YCIOBUEM TS MOJaYu
3as1BJICHUS B CY/I.

OCo0eHHOCTBIO TTPOM3BOACTBA IO JejaM, BBITEKAIOIIUM U3 Iy0-
JINYHBIX MPABOOTHOIIIEHUT, SIBJISIETCS OTCYTCTBUE criopa o mpase. Ec-
JIA K€ TIpU TIoj1aue 3asiBJICHUs B Cyl OyAeT yCTAHOBJIEHO, UTO UMEETCS
CIIOp O TIpaBe, Cy/bsl OCTABJISIET 3asiBJIieHUE Oe3 ABMKEHMS U pa3bsic-
HSIET 3asiBUTEJII0 HEOOXOAMMOCTb 0(DOPMIIEHUSI UCKOBOTO 3asiBJICHUS
¢ cobmoneHueM tpebosanmii cT. 131 u 132 I'TIK P®. OcHoBaHnem
IIJIS1 OTKA3a B MPUHSATUY 3asIBJICHUS (a €CJTU 3asiBJIeHUE ObLIO MPUHSTO,
TO JIJIsl MPeKpalieHus1 TPOU3BOJCTBA IO JieJy, BO3HUKILIEMY U3 My0-
JIMYHBIX MPABOOTHOIICHWI) SIBJIIETCS pellieHUe cyaa, MPUHSTOE I10 3a-
SIBJICHUIO O TOM K€ MpeJIMETe U BCTYMUBIILIEE B 3aKOHHYIO cuity (cT. 249
I'TIK PD).
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OO6sI13aHHOCTh MO JA0KA3bIBAHUIO OOCTOSITEIBCTB, MOCTYKMBIIUX
OCHOBAHMEM [JIsl IPUHSITUSI HOPMAaTUBHOTO MTPABOBOTO aKTa, €ro 3a-
KOHHOCTH, a TAKXK€ 3aKOHHOCTHU OCITapUMBAEMBbIX PELICHUIA, 1EUCTBUI
(Oe3neiicTBUSI) OPraHOB TOCYIAPCTBEHHOM BJIACTH, OPraHOB MECTHO-
ro CaMOyMpaBJeHUsI, JOJKHOCTHBIX JIUIL, TOCYIapCTBEHHBIX U MyHU-
LIMTAJIBHBIX CJTyKAIlMX BO3JIaraeTcsl Ha OpraH, MPUHSIBIINI HOPMAaTHB-
HBI/ MPaBOBOM aKT, OPraHbl 1 JIML, KOTOPBIE IPUHSIIM OCIIAPUBAEMbIE
pelleHusT WM COBEPIIWJIM OClapyuBaeMble AeicTBUs (Oe3neiicTBue).
[Ipu paccMOTpeHUM U pa3pellieHN | 11, BOSHUKAIOIINX U3 ITyOJIUUHBIX
MPaBOOTHOUIEHUI, CY/l MOXET UCTPEeOOBATh JOKA3aTeJIbCTBA MO CBO-
el MHUIMAaTUBE B 1IeJISIX TIPAaBUJIBHOTO pa3penieHus aea. JomkHo-
CTHBIE JINLIA, HE UCTIOJHSIOLIME TPeOOBAaHUI cya O MpPeNCcTaBICHUN
JIOKa3aTeIbCTB, ToBepraTcs mrpady B pasmepe 10 10 MPOT.

CynebHoe pellieHre, BBIHECEHHOE IO JieJlaM, BOSHUKIIIMM U3 Ty0-
JIMYHBIX MMPABOOTHONIEHUM, BCTYIAeT B 3aKOHHYIO CUJIYy MOCJIe UCTe-
yeHMs cpoka Ha obxxanoBaHue (10 qHeit). OqHaKO MMEETCsT OTHA 0CO-
OCHHOCTb NPU BCTYIUICHUM CYACOHOTO pellieHUs] B 3aKOHHYIO CUITY.
OnHO U3 CBOMCTB BCTYMUBILETO B 3aKOHHYIO CUJIy CyI€OHOTO pelile-
HUSI — 0053aTebHOCTh — JICHCTBYeT o-nHoMy. Kaxk rpaBuito, cyne6-
HOE pellieHue, BCTYMMBIIIeE B 3aKOHHYIO CUJTy, CTAHOBUTCS 00513aTeIbHbIM
IUISE KpyTa JIMLL, y4acTBYIOLIMX B POM3BOJICTBE 110 JieJIaM, BO3HUKILIM U3
MyOMUYHBIX MpaBooTHoIIeHNi. CyneOHoe pellieHue Tocie BCTYTUICHUS
B 3aKOHHYIO CUJIy CTAHOBUTCSI 00s13aTeIbHBIM ISl KATETOPUM I'Pak/iaH,
Ha KOTOPBIX PaCMpOCTPAHSIOTCS HOPMATUBHbBIN akT, peleHue J0JXK-
HOCTHOTO JIUIIAa, TOCYTAPCTBEHHOTO WJIM MyHUILIUTIAIIBHOTO CJIY>KAIIEro
OpPraHoOB rOCYIapCTBEHHON BJIACTU, MECTHOTO CaMOYTMPAaBICHMUSI.

2. Ilpou3eodcmeo no deaam o npusHanuu
HedelicmayrouwumMu HOpMaAMuUGHbIX
npasoe6viX aKmoe NOAHOCHbIO UAU 8 HACU

OcHoBaHUeM [Tt BO3OYKIICHUS TTPOM3BOJCTBA TTO JeIaM O TIPU3Ha-
HUU HEIEHCTBYIOIIMMY HOPMATUBHBIX aKTOB ITIOJIHOCTBIO WJIM B YaCTH
siBJisieTcs 3asBieHue. IlpaBom Ha momavy 3asBienusi oojaaaawt (cr. 251
I'TIK P®):

1) TpaxkmaHWH, OpraHU3aIUsI, CYUTAIONINE, YTO MPUHSATHIM 1 OITy0-

JIMKOBAHHBIM B YCTAHOBJICHHOM ITOPSIIKE HOPMATUBHBIM ITIPABOBBIM

AKTOM OpraHa rocyl1apCTBEHHOI BIaCTH, OpraHa MECTHOI'O CaMOYII-

paBJIeHUsT WIN JOJDKHOCTHOTO JIMLIA HAPYIIAIOTCS MX MpaBa U CBO-
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6onpl, rapaHThpoBaHHble KoHcTutymeit PM, 3akoHamMu U aApyru-

MM HOPMATUBHBIMM TTPABOBBIMU aKTaMU;

2) MpOKYpOp B Ipeesiax CBoeil KOMIETEHIIMU C 3asiBJICHUEM O MpHU-

3HAHUM HOPMATUBHOTO aKTa IMPOTUBOPEYAIIETO 3aKOHY B YaCTH WJIN

MTOJTHOCTBIO;

3) TlpesuneHTt PD;

4) IIpaBurenabctBo PD;

5) 3aKOHOJATENIbHBIN (IIPeaCTaBUTEIbHBIN) OpraH cyobekra PD;

6) BbICIIEE JOKHOCTHOE JIMLIO cyobekTa PD;

7) opraH MECTHOTO caMOyIpaBJeHUs;

8) mIaBa MyHUIIMIAJBLHOTO 00pa30BaHUsl, CYMTAIOLINIA, YTO MPHU-

HATBIM U OITYOJMKOBAHHBIM B YCTAHOBJIEHHOM ITOPSIIKE HOPMATUB-

HBIM aKTOM HapyllleHa UX KOMITIETEHTHOCTb.

He momtexkar paccMOTpPeHHIO B Cy/ie B ITOPSIIKE, TIPEAYCMOTPEHHOM
HAaCTOsIIIEN ITIaBOM, 3asiBJIEHHsI 00 OCITApMBAHUY HOPMATUBHBIX MPABO-
BBIX aKTOB, MPOBEPKa KOHCTUTYLIMOHHOCTH KOTOPBIX OTHECEHa K MC-
KmounTenbHoi KommereHMn KoncturyunonHoro Cymna P® cormacHo
®K3 «O Koncruryunonnom Cyne PD». CoracHo ®K3 «O Koncru-
tyuroHHOM Cyne P®» Koncruryumonnsiii Cyn P® paspemaer:

1) deaa o coomeemcemeuu Koncmumyuyuu PD:

a) denepaabHBIX 3aKOHOB, HOPMATUBHBIX akTOB [1pe3uneHTa
P®, Cosera ®enepanuu, lNocynapcrBeHHoi dymbl, [TpaBu-
TesibcTBa PD;

6) KOHCTUTYLIMIA PEeCTyOJIMK, YCTABOB, a TAKXKe 3aKOHOB M MHBIX
HOPMATHUBHBIX aKTOB CYObeKTOB PD, M3MaHHBIX 1O BOMpOCaM, OT-
HOCSIIIMMCS K BeICHHIO OPTaHOB rocyiapcTBeHHO# BiacTt PO u co-
BMECTHOMY BEICHMIO OPTaHOB TOCyIapcTBeHHOU Biactu PD u
OpraHoB T'OCYJapCTBEHHOI1 BIIAaCTH CyOBeKTOB PD;

B) JIOTOBOPOB MEXIy OpraHaMu roCcyAapCTBEHHOU BIacTH
P® u opraHamu rocygapCTBEHHOM BIacTU CyObeKTOB PD,
JMIOTOBOPOB MEXIy OpraHaMKM TOCYIapCTBEHHOW BJIACTH
cyobekTOB PD;

I) He BCTYMUBIINX B CUITy MEXIYHAPOIHBIX 10r0BOpoB PD;

2) cnopul 0 KomMnemeHyuu:

a) Mexny denepajibHbBIMUA OpraHaMu TOCYIapCTBEHHOI BJIACTH;
6) Mexmy opraHaMu rocymnapcTBeHHoii Bractu PD u opraHammu
rOCYyIapCTBEHHOM BIacTH Cy0obeKToB PD;

B) MEXMY BBICIIMMM FOCYIapCTBEHHBIMU OpraHaMU CYObeKTOB
P®, a Takxke 1Mo XajnobaMm Ha HapylleHUe KOHCTUTYIIMOHHBIX
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MpaB ¥ CBOOOJ TpakaaH U MO 3aMpocaM CyI0B MPOBEPsIeT KOH-
CTUTYLIMOHHOCTh 3aKOHA, MPUMEHEHHOTO WM TOMJIEXKAIEro
MPUMEHEHUIO B KOHKPETHOM JieJie, naeT TojJkoBaHue KoHctu-
tyuun P®, naet 3akmodeHue o COOMONCHUN YCTAaHOBJIEHHOTO
nopsiaka BelABUXKeHUsI 00BUHeHUsI [TpesuneHta PD B rocynap-
CTBEHHOU M3MEHE MJIM COBEPIIEHUU MHOTO TIXKKOTO TMPeCTyIl-
JIEHUs U IpYTYe KaTeropuu Je.

K 3asBieHuio o6 ocrnapuBaHUM HOPMATUBHOTO aKTa MPUOOIIAETCS
KOMUSI OCIapvBaeMOro HOPMATUBHOTO aKTa WJIM €ro 4acTu C yKasza-
HMEM, KaKUM CPEJICTBOM MacCcOoBO MH(OpMalUu 1 Koraa omyoauko-
BaH oTOT aKT. [logaya 3asiByeHust 00 ocrapMBaHUM HOPMATUBHOTO aKTa
He NMPUOCTAHABIMBAET JeCTBYE HOPMATUBHOTO aKTa, KOTOPbIA OCrIapu-
BaeTcsl.

3asiByieHue 00 ocrapMBaHUM HOPMATHMBHOIO MPABOBOIO aKTa pac-
CMaTpuBaeTcs B TeueHue 1 Mecsiia co IHS ero Mojavyu ¢ yJyacTueM JInll,
00paTUBILIMXCS B CYJ/I C 3asIBJICHUEM, TMPEICTABUTENSI OpraHa rocyaap-
CTBEHHOI BJIACTU, OpraHa MECTHOTO CaMOYTPABJICHUs WIK TOJKHOCT-
HOTO JINIIa, TPUHSBIIMX OCIapiBaeMblii HOPMATUBHBI TTPaBOBOI aKT,
1 TIPOKypopa.

B 3aBUCHMOCTHU OT 0OCTOSATENBCTB Jiesia Cyl MOXET PACCMOTPETh 3a-
SIBJIEHUE B OTCYTCTBME KOTO-JIMOO M3 3aMHTEPECOBAHHBIX JIULI, U3BE-
IIEHHBIX O BPEMEHU U MecTe cyaeOHoro 3aceaanusi. OTkas iuiia, oopa-
TUBLIEToCsl B CYyl, OT CBOEro TpeOOBaHUS HE BJEYET 3a COO0OU
MpeKpalieHust TPOU3BOACTRA IO AEY.

[IpuzHanue TpeGoOBaHUsI OpPraHOM IOCYIAapCTBEHHOI BJIACTM, Opra-
HOM MECTHOTO CaMOYTPaBJIEHUST UJTW AOJDKHOCTHBIM JIMLIOM, TIPUHSBILIN-
MM OCTIap¥BaeMbIii HOpMATUBHBIN ITPaBOBOM akT, /15 Cyda He 00sI3aTe b~
Ho (cT. 252 TTIK P®).

PenieHue cyna o npu3HaHUM HOPMATUBHOTO MPAaBOBOTO aKTa WK
€ro YacTH HeJEeMCTBYIOIIMMMU BCTYIAET B 3aKOHHYIO CUJTy U BJIeYeT 3a
c000i1 yTpaTy CUJIbl TOr0 HOPMATUBHOTO MPABOBOTO aKTa WJIM €ro vac-
TH, a TaKXe JPYruX HOPMATUBHbBIX MIPABOBBIX AKTOB, OCHOBAHHBIX Ha
MPU3HAHHOM HENEHCTBYIOIIMM HOPMATMBHOM IIPABOBOM aKTe WU
BOCIPOM3BOASIMX €ro coiepxkaHue. Takoe peleHue cyna uid coood-
LIEHUE O PEUIEHUU T0CJIe BCTYIJICHUS] €T0 B 3aKOHHYIO CUJTY MyOJu-
KyeTcsl B Ile4aTHOM M3JaHUM, B KOTOPOM ObLIT O(UIIMAIbHO OITyOM-
KOBaH HOPMaTMBHBIH IMPaBoOBOii akT. B ciyyae, ecnu naHHOE reyaTHOe
U3/1aHNE NTPEKPATUIIO CBOIO IEATEIbHOCTD, TAKOE PELIEHUE UJIA CO00-
LeHUE MTyOIMKYETCsI B APYTOM MeYaTHOM U3JaHUU, B KOTOPOM My0JIn-
KYIOTCSI HOpPMAaTHMBHbBIE MTPABOBbIE AKThl COOTBETCTBYIOILIETO OpraHa ro-
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CYAapCTBEHHOI BJIACTH, OpraHa MECTHOTO CaMOYIMpPaBIECHUS WU
noJkHOCTHOTO Juia (ct. 253 TTIK PD).

3. Ilpouzeodcmeo no deaam 00 ocnapueanuu pewenuil,
deiicmeuil (Oezdelicmeust) opeanos

20Cy0apcmeenHoll éaacmu,

0P2aH06 MEeCHHO020 CAMOYNPABACHUS,

004)CHOCMHBIX AU,

20Cy0apcmeEeHHbIX U MYHUUUNAABHBIX CAYHCAULUX

I'paxkmaHuH, opraHMU3alys BIpaBe OCIOPUTD B CY/Ie pellieHUe, Aeii-
ctBue (Oe3neiicTBre) opraHa rocy1apCTBeHHON BJIacTH, OpraHa MecT-
HOTO CaMOYTMPaBJIeHUsI, TOJKHOCTHOTO JIMIa, TOCYIapCTBEHHOTO WU
MYHUITUIIAJIBHOTO CJIY>KAIllero, €CJIU CYUTAIOT, UTO HAPYILIEHBI UX TTpa-
Ba 1 cBoOonbI (4. 1 cT. 254 TTIK P®).

IOpunnueckure uia Takxke UMEIOT MPAaBO Ha 00XaTOBaHUE B CYJL
pelieHnit U IecTBUil (MK 0e3/1eiiCTBUSI) OpraHOB rocy1apCTBEHHOM
BJIACTU, MECTHOTO CAaMOYIIPaBJIEHMSI, OOIIECTBEHHBIX OObEINHEHUI 1
TOJKHOCTHBIX JTUII.

Ha npaxtuke MHOrue ciyxaiiue mpaBoOXpaHUTETbHBIX OPraHOB,
MMeEIoIIUe TOCTYI K CEKPETHON MH(MOPMaIIUK, TOCYIapCTBEHHOM Taii-
He, 00pallaloTcsl B CyJ 3a pa3pellieHMeM Ha Bblesl 3a mpeneiibl PD.
Tak Bo3HUKAOT KOHMIUKTHBIE cuTyarun Ha MecTax. [TIK P® npeny-
CMOTpPEHa HOpMa, KOTopas [JIACUT, YTO JaHHOE 3asiBJICHUE MOMIEKUT
OCTaBJICHUIO 0€3 YIOBIETBOPEHUSI.

I'paxkmaHckuii TipolieccyaibHblil Kogeke P onpenensier Kareropuu
pelleHui, neicTBuii (0e31efCTBISI) OPraHOB TOCYIapCTBEHHON BJIACTH,
OpPraHOB MECTHOTO CAMOYTIPABJICHMUSI, IOJDKHOCTHBIX JIULI, TOCYIapCTBEH-
HBIX WJIX MyHULIMMATBHBIX CJIYKAIIMX, KOTOPbIE MOTYT ObITh 00XKAIOBaHbI
B TIOPSIZIKE TpakaIaHCKOro cynonpou3soacTea (cT. 255 I'MIK P®). K takum
peLLeHUsIM, IeHCTBUSM (0e31e1iCTBII0) OTHOCSITCSI KOJUIETaIbHbIE U €11~
HOJIMYHBIE PellIeHMs U NeHCTBUS (0e3neCTBIE), B pe3yJIbTaTe KOTOPBIX:

1) HapylleHbI paBa U CBOOOIBI IPpaXkIaHNHA;

2) cozgaHbl MPENsATCTBUSL K OCYLIECTBICHUIO TPAXKIAHUHOM €ro

npaB 1 CBOOOI;

3) Ha rpaxiaaHuMHa HE3aKOHHO BO3JIOXKeHa KakKasi-JIubo o0s3aH-

HOCTb, WIX OH HE3aKOHHO MPUBJIEUYEH K OTBETCTBEHHOCTH.

B rpaxxnaHckoM mpoleccyaaibHOM MpaBe UMEKT MECTO CPOKU J1aB-
HOCTH, 1, KaK TIPaBWJIO, OHU peryaupyroTcs nojoxeHusmu 'K PO.
O0mmii cpok KaBHOCTH cocTasiser 3 roaa. ['paxknaHckuii kogekc PO
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B cT. 208 npeaycmaTpuBaeT TpeOOBaHUsI, Ha KOTOPbIE OO CPOK
JIaBHOCTHU HE YCTaHABJIMBAETCSI BOOOIIIE UM B TIpeeiax MHOTO Bpe-
MmeHu. B 4. 1 ct. 197 TK P® npegycMoTpeHo, 4TO IJisl OTIAEIbHBIX
BU0B TpeOOBaHU I 3aKOHOM MOTYT ObITh YCTAHOBJIEHBI CHeyUaNbHble
CPOKU UCKOBOU 0a8HOCMU, COKPAUeHHble UaUu Ooaee OAUumenbHule no
CPABHEHUIO ¢ 00WUM CDOKOM UCKOBOU 0A8HOCHU.

J1ns oOpalleHus1 B Cy/ ¢ 3asiBJI€HUEM O BO30YKIECHUU MTPOU3BOI -
CTBa IO JeJiaM 00 ocnapMBaHUM pelIeHMi, TeiicTBUi (Oe3meiCTBISI)
OpraHoOB TOCYIApPCTBEHHOU BIACTH, OPraHOB MECTHOTO CaMoOyTpaBJie-
HUSI, JOJDKHOCTHBIX JIUI, TOCYIAPCTBEHHBIX U MYHUILIMITAJIBHBIX CITy-
Kamux ['TIK P® ycrtanaBivBaeT cnieliMajabHble CPOKM MCKOBOI TaB-
Hoctu. Yactb 1 c1. 256 I'TIK P® yka3biBacT, 4TO rpaskJaaHUH BIIpaBe
00paTUTHCS B CYJI C 3asiBJIECHMEM B TeUeHUE 3 mecsyes CO JIHsI, Koraa
€My CTaji0 M3BECTHO O HapylleHMHU ero mpaB 1 cBoOoa. [1pu atom
B Cylle OH JIOJKEH J0Ka3aTh, YTO JaHHOE pellleHue, neictBue (6e3-
JeiicTBUE) He ObLIO eMy M3BeCTHO paHee. OMHAKO MPOITYCK Tpexme-
CSIYHOTO CpOKa 0OpaIeHUs B Cy/l HE SIBJISIETCSI OCHOBAHUEM JIJIST OTKA-
3a B IPUHSATUM 3asiBJieHUs1. [IpuunHBI mporycKa cpokKa BbISICHSIOTCS
B TIpeBapUTEIbHOM CyJIeOHOM 3acellaHun WX CyJaeOHOM 3acena-
HUM Y MOTYT SIBJISITbCS OCHOBAaHUEM JJIs1 OTKa3a B yJOBJIETBOPEHUU
3asIBJICHUSI.

I'paxkmaHCKUM MpolieccyaabHbIM KogekcoMm PD Takke ycTaHOB-
JIEHBI cheyuanbHble cpOKU PACCMOTPEHUS U pa3pelleHus aes o oc-
rapuBaHUU pelICHUI, 1eicTBU (0e31eCTBUS), KOTOPBIE COCTABJISIIOT
5 nHeil. B TeyeHue 5 mHe# cynd ¢ yyacTheM TrpaxaaHWHa, PyKOBOIU-
TeJIST WM MPEeACTaBUTENsI OpraHa rocyaapCTBEHHOI BJIACTHU, OopraHa
MECTHOTO CaMOYMpaBJIeHUs, TOJXKHOCTHOTO JMlia, rOCyJapCTBeH-
HOTO WJIM MYHULIMIIAJIBHOTO CIyXallleTo pacCCMaTPUBAET 3asiBJICHUE
10 CYUIECTBY U BBIHOCUT pellIeHMUE.

Ecnu xe cya npu3Haer 3asiBjieHue rpaxkJIaHuHa UIW I0PUANYECKO-
o JiMila OOOCHOBAaHHBIM, TO IPUHUMAET pellieHe, KOTOPbIM 00513yeT
COOTBETCTBYIOLIMIA OPraH WK JIUIIO YCTPAHUTH B MIOJTHOM 00beMe J0-
TMylIeHHOEe HapylIeHWe MpaB U CBOOOJ rpaxkjaHWHaA, I0PUINYECKOTO
JIVTIAa WUJIW TIPETISITCTBUE K OCYILIECTBIEHUIO MpaB U ¢cBoOo. B Teue-
Hue 3 gHel co IHS BCTYTUIEHUs B 3aKOHHYIO CUJTY CYyJe0HOTO pele-
HUS CyJ HampaBisieT CBOE pelleHue IS UCIOJHEHUs, KOTOpoe
JIOJIKHO OBITh UCTIOJTHEHO B TeueHUe 3 MecsleB ¢ U3BelIeHneM 00
HWCMOJHEHUU CYAeOHOTro pelleHus cyaa, rpaXkJaHuHa, Iopuandec-
KOTO JIWIIa, Yb€ MPaBO ObLIO HAPYIIIEHO WJIW CO3MaHbl MPEISITCTBUS
IUTSL peajn3aliii CBOUX MpaB U CBOOO.
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4. Ilpoussoocmeo no deaam o 3awume
u30upameavHbIX NPAé u Npasa Ha ywacmue 6 pegependyme
epaxcoan Poccuiickoii Dedepauuu

IIpaBom Ha oOpaieHue B CyJ C 3adBJeHHEM IO JeJiaM O 3aluTe u3-
OMpaTe/IbHBIX MPAB U NPaBa Ha yyacTue B pepepenayme rpaxiaan P® 06-
JIA/IA10T:

1) usbupatenu;

2) ydJacTHUKH pedepeHmyMa;

3) KaHOUAAThl U UX JOBEPEHHBIE JIUIIA;

4) m3bumpaTeabHbIe O0BEAMHEHNS U UX JOBEPECHHEIE JIMIIA;

5) TMOJIUTUYECKUE MAapTUU U UX PETUOHAJIbHBIE OObEIMHEHNS;

6) uHbIe 00IIECTBEHHbIE OObEIUHEHUS;

7) WHULIMATUBHBIC TPYIIbI MO MPOBEACHUIO pedepeHayMa U UX

YIIOJTHOMOYEHHBIE TIPEICTaBUTEIH;

8) WHBIC TPYIIBI YYaCTHUKOB pedepeHaymMa 1 uX yrnoJHOMOYEH-

HbIe TIPEACTaBUTEIH;

9) nHabmonaTenu;

10) npokypop;

11) LenTtpanbHast u3dbupareabHast Komuccusi PO;

12) uzbupaTesibHble KOMUCCUU CYObEKTOB PD;

13) n3buparesbHbIe KOMUCCUU MYHUIIMTAIBHBIX 00pa30BaHUIA;

14) oxpyXHEbIe, TEpPUTOPUATbHBIE, Y4ACTKOBBIE N30MpaTeIbHbIC KO-

MUCCUH;

15) cooTBeTCTBYIOIINE KOMUCCUU pedhepeHayma.

Bcex yyacTHMKOB IMPOM3BOACTBA MO JejIaM O 3alIUTe U30upaTesib-
HBIX MpaB U MpaBa Ha ydyacTue B pedepeHayme rpaxiaaH PO MoxHO
pa3feauTh COMIACHO I0OPUAMUYECKOMY UHTEPECY, MO MOBOLY KOTOPOTO
YYaCTHUKM M 00paliaroTcs B cyl. YUaCTHUKU NAHHOTO BUIA MPOU3-
BOJICTBA, HAUMHAasl OT U30UpaTessl U 3aKaHYMBasl TPOKYPOPOM, oOpa-
LIAIOTCS B CY/I C 3asIBJIGHUEM, €CJTM CUMTAIOT, YTO PEIIeHUSIMU WU e -
cTBUsIMU (Oe37eficTBEeM) OpraHa rocyJlapCTBEHHOU BJIacTH, OpraHa
MECTHOTIO caMOyMpaBJieHusI, OOIECTBEHHbIX O0beAMHEHMIA, 30upa-
TEJIbHOW KOMMCCHUM, KOMUCCUU pedepeHayma, TOJKHOCTHOTO JIMIa
HapyllIaTcs U30MpaTebHble IpaBa WK IIpaBo Ha yuacTue B pedpepeH-
nyme TpaxknaH P®. YyacTHUKM, HauMHasl ¢ LEHTPAIbHON KOMUCCUU
M 3aKaHYMBasi KOMUCCUSIMU pedepeHayma, oopallialoTcst B Cy/ ¢ 3as1B-
JIECHWEM, €CJId CUYMTAIOT, YTO UMEETCSl HapyllleHUe 3aKOHOJATelbCTBa
0 BbIOOpax 1 pedepeHaymMax opraHoM rocyaapcTBEHHOM BIACTH, Opra-
HOM MECTHOTO CaMOYTIPaBJIeHUsI, TOJDKHOCTHBIMY JIMIIAMU, KaHIWIa-

114



TOM, M30MpATEIbHBIM OOBEAMHEHUEM, TMOJIUTUYECKON TMapTuei, ee
PETHOHATBHBIM OTAEJICHUEM, MHBIM OOIIECTBEHHBIM OOBeINHEHUEM,
WHULIMATUBHOM TPYIINOi 110 TIpOBEeIeHUIO pedepeHayma, MHO TpyIi-
TTOM YYaCTHUKOB pedepeHayma, a Takke N30MpaTeIbHON KOMUCCHEIH,
KoMHUccHuell pedepeHayMa, WIEHOM M30UpaTeIbHONH KOMUCCHUM, KO-
MHUCCHM pedepeHmayMa.

CornacHo cT. 2 ®eaepanbHoro 3akoHa ot 12 uions 2002 r. Ne 67-D3
«O6 OCHOBHBIX TapaHTHUSIX M30MpaTeTbHBIX TIPaB M MpaBa Ha ydacTue
B pedepenayMe rpaxknad Poccuiickoit Menepatin» n30upaTeieM mpu-
3HaeTcs rpaxaaHuH P®, KoTopelil 00JiafaeT akKTUBHBIM U30MpaTesib-
HBIM TTPABOM.

B KOHCTUTYLIMOHHOM MpaBe pa3rpaHUUMBAIOT AKTHBHOE W NIACCHBHOE
U30MpaTebHOe NPaBo. AKTUBHBIM ITPaBOM 00JIalaeT TpakJIaHUH, KOTO-
Ppblii U30MpaeT, MaCCUBHBIM IIPaBOM 00J1a1aeT IrpaxkIaHH, KOTOPOIo 13-
OupaoT. AKTUBHBIM M30MPATEIbHBIM ITPaBOM 00J1a/IacT rpaXkIaHUH, Me-
CTOXUTEBLCTBO KOTOPOTO PACIIONIOKEHO B Tpenesax M30upaTebHOro
okpyra. ITpeGriBaHue rpaknmaHuHa PXD BHe ero MeCTOXHUTEIbCTBA BO
BpeMsl MPOBEICHUSI B OKPYTe, B KOTOPOM PAcIoOXeHO JaHHOE MECTO-
JKUTEJIBCTBO, BHIOOPOB HE MOXET CIYXKUTh OCHOBAaHMEM IS JIUIICHUST
€ro MpaBa Ha yyacTue B BbIOOpax B OpraHbl FOCyAapCTBEHHOM BIACTH CO-
OTBETCTBYIOILIETO CyObekTa P®, opraHbl MECTHOTO CaMOYIpaBJICHMUSI.
3aKOHOM aKTMBHOE M30MpPaTeIbHOE IIPABO MOXKET ObITh MPEIOCTABIEHO
rpakIaHUHY, MECTOKUTEILCTBO KOTOPOTO PACIIOIOKEHO 3a MpeaeaMu
U30MpaTebHOIO OKpyTa.

I'paxxnanun P®, nocturinuii Bo3pacra 18 jiet, uMeeT npaBo U30U-
paTtb, TOJI0COBaTh Ha pedepeHayMe, a 1Mo JOCTHKEHUN BO3pacTa, ycTa-
HobjieHHOro KoHctutyuueit P@, denepalbHbIMU 3aKOHAMU, KOHCTU-
TyuusaMiu (ycTaBaMu), 3aKOHaMU CyObeKTOB PMD, — GBbITH M30paHHBIM
B OpraHbl TOCYIapCTBEHHOM BIaCTH M OpraHbl MECTHOTO CaMOYTIpaBJie-
Hust. I'paxaanuH PD, KOTOpbIil TOCTUTHET Ha IeHb TOJOCOBAHUST BO3-
pacTta 18 jiet, BripaBe yuacTBOBATb B IIPEIYCMOTPEHHbBIX 3aKOHOM U IPO-
BOIVMBIX 3aKOHHBIMU METOIaMU APYTMX M30MpaTebHbIX NEHCTBUSIX,
JPYTUX OeMCTBUSX O MOATOTOBKE U MpoBeneHuo pedepeHayma. ['paxk-
naHuH P® wmMeer mpaBo M30uUpath, ObITh M30pAaHHBIM, YY4aCTBOBATh
B pedepeHIyMe He3aBUCUMMO OT T10J1a, pachl, HAIMOHAILHOCTH, SI3bIKa,
MPOUCXOXKICHUS, UMYILIECTBEHHOTO U TIOJKHOCTHOTO TTOJIOKEHUST, ME-
CTOXKMTEJIbCTBA, OTHOIIEHUST K PEJTUTUM, YOSKIECHU, ITPUHAIIEKHOC-
TH K OOIIIECTBEHHBIM O0BbEINHEHMSIM, a TAKXKe APYTUX 0OCTOSITEIbCTB.

He umeroT npaBa u3dupath, ObITH U30PAaHHBIMU, Y4aCTBOBATh B pe-
bepenmyme rpaxknaHe, Mpu3HaAHHbBIE CYIOM HEIeeCITOCOOHBIMU U CO-
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JepKaliecs: B MecTax JUIIeHUs CBOOOIbI IO TpuroBopy cyna (ct. 4 @3
«O0 OCHOBHBIX IapaHTHUsIX M30MpPATEIbHBIX MPaB U TIpaBa Ha yyacTue
B pedepeHayme rpaxaaH Pd»).

B cBsi3u ¢ paBOBO#i NMPUPOION M30MpaTeIbHBIX TIPaB U TMpaB Ha
yuyacte B pedepenayme rpaxnannHa PO I'TTIK P® ycranasiuBaeT
CPOKH o0paiieHns 1 paccMorpenns 3assiennii (ct. 260 I'TIK P®D):

1) 3asgBieHUE B Cyld MOXKET ObITh TOJAHO B Te€UeHUE 3 MECSILIEB CO

JIHSI, KOTJa 3asiBUTENI0 CTAJIO M3BECTHO WJIM JOJKHO OBLIO CTaTh

M3BECTHO O HApYIIIEHUH 3aKOHO/IAaTEILCTBA O BhIOOpaX U pedhepeH-

JlyMax, ero u30MpaTesibHbIX MpaB WIK MpaBa Ha ydyacTtue B pede-

peHIyMme;

2) 3asBleHHue, Kacarolleecs peleHNs M301MpaTeIbHOl KOMUCCHUN,

KOMHUCCUU pedepeHyMa O pericTpalnu, 00 oTKaze B perucrpa-

1IMY KaHauaaTta (CryMcka KaHAUIaToB), MHULIMATUBHOM TPYIIIbI 11O

MpoBeJAeHUIO pedepeHIyMa, MHOM TPYIIIbl yYaCTHUKOB pedhepeH-

IymMa, MOXeT OBbITh IMOJAHO B Cyd B TeueHue 10 gHeil co OHS Ipu-

HATHUS N30MpaTesIbHONM KOMUCCHEl, KOMUCcuel pedepeHmyma 00-

JKaJTyeMOTO pelleHus;

3) 3agBieHUEe 00 OTMEHE perucTpalvu KaHauaaTta (CrmMcKa KaH-

IUIATOB) MOXET ObITh MOJAHO B CyI HE MO3IHEe YeM 3a 8 JHeil 10

JTHSI TOJIOCOBaHUSI;

4) Tmocyie ony0IMKOBaHUS Pe3yJbTaTOB BHIOOPOB, pedepeHayma

3asiBJIEHUE O HApyIIEHUW U30MpaTeJIbHBIX MpaB MUJIU MpaBa Ha yJa-

ctue B pedpepeHayme rpaxknad PO, nmeBIiieM MecTo B IepUOI U3-

OupaTesbHOI KaMIlaHuW, KaMIlaHUuM pedepeHyma, MOXeT ObITh

MOaHO B Cy1 B TeueHue 1 roma co AHS oDUIIMaTbHOIO OITyOIUKO-

BaHUSI pe3yJIbTaTOB COOTBETCTBYIOIINX BHIOOPOB, pedepeHayma.

B nepuon m3bupareapbHOil KaMmaHMM, KaMIlaHUM pedepeHmyMa
3as1BJICHUE, TTOCTYIMBLIEE B CYI 0 JHS TOJIOCOBAHUS, JOJKHO OBITh
PaccMOTPEHO W pa3pellieHO B TeUeHUE S5 THeil co IHS ero MocTyruie-
HUs1, HO He MO3[IHee AHS, MPEAIIeCTBYIOIETO JHIO FOJ0COBaHUs, a 3a-
SIBJICHWE, TIOCTYMUBIIIEE B IEHb, MPEALIECCTBYIOLINIA JHIO TOJIOCOBAHUS,
B JIEHb TOJIOCOBAaHMSI WA B JIEHb, CJAEAYIOIIUI 3a JHEM TOJIOCOBa-
HUsI, — HeMelJeHHo. B ciaydae, eciu (akThl, coaepxaliyiecs: B 3as1B-
JICHUUY, TpeOYIOT IOTIOJIHUTEIBHON TPOBEPKU, 3asiBICHUE TOJIKHO
OBITb PACCMOTPEHO U pa3pellieHo He mo3aHee yeM depe3 10 gHei co
JTHS €0 ToIayu.

3asiBlieHre O HEeMpPaBWIbHOCTY B CITMCKaX M30upareseil, yuacTHU-
KOB pedepeHayma J0KHO ObITh PACCMOTPEHO U pa3pelieHo B TeYeHHE
3 Heit co IHS ero TOCTYIUIEHUS B CyI, HO HE TMO3IHEee THSI, TIPEIIIecT-
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BYIOILIETO JHIO TOJIOCOBaHMSI, a B JICHb FOJIOCOBAaHUSI — HEMEIJICHHO.
3asBiIeHKe, Kacarolleecs peleHusT u30UpaTeIbHON KOMUCCUU, KOMUC-
cum pedepeHayMa 00 UTOrax roJIOCOBaHUSI, O pe3yjibTaTaXx BhIOOPOB,
pedepeHayMa, JTOJKHO OBITH PACCMOTPEHO W Pa3pellieHO B TeueHUe
2 MecCsILIEB CO AHSI €0 MOCTYIJIEHUS B Cy/l. Pewenue no 3aseaenuro 06 om-
MeHe pecucmpayuu kanoudama (CIIMCKa KaHAUIATOB) MIPUHUMAETCS Cy-
JIOM HE TI03[IHee YeM 3a 5 THel 10 AHS rojocoBaHusl. Pewenue no 3as6-
JAeHUI0 00 omMeHe pecucmpauyul UHUYUAMUBHOU epYnnbl TIO TIPOBEICHUIO
pedepeHayma, MHOM TPYIIbl YYACTHUKOB pehepeHayMa MPUHUMAETCS
CYIIOM He TTO3THee YeM 3a 3 JTHsI JI0 JIHSI ToJIocoBaHusl. Peutenue no 3asng-
AEHUI0 0 pac@opmuposanuu u3dUpamenbHol KOMUCCUU, KOMUCCUU pege-
perdyma IpUHUMAETCS CYIOM He TTo3aHee yeM depe3 14 mHeit, a B xoae
M30MpaTesIbHON KaMIlaHWM, KaMnaHuM pedepeHiymMa — He TOo3aHee
yeM uepe3 3 JIHS CO JHS TIOCTYTUIEHUS 3asBJICHUS B CY/IL.

B nponecce paccMoTpeHusi U pa3peieHus eia no CynecTBy He Mo-
IyT ObITh IPUMEHEHDbI B KAYECTBE MeP MO 00eCIeYeHHI0 HCKA:

1) HaloXeHre apecTa Ha U30MpaTe/IbHbIe OI0JUIETeHU, OIOJIETEHN

IIJISI TOJIOCOBaHUS Ha pedepeHayMe, CIIUCKU u3dupaTeieil, yyacT-

HUKOB pedepeHnyma, WHbIe U30UpaTesbHble JOKYMEHTHI, JIO-

KYMEHTBI pedhepeHaIyMa WIN UX U3bITHE;

2) 3anpelieHre n3orupaTeIbHbIM KOMUCCHSIM, KOMUCCHSIM pedepeH-

JyMa OCYILIECTBJISITh YCTAHOBJIEHHbIE 3aKOHOM JICWCTBUS 1O TIOATO-

TOBKE Y TIPOBEIEHUIO BHIOOPOB, pedhepeHyma.

Yro KacaeTcss 00xXKasoBaHUs CyAeOHbIX PELIEeHN, BHIHECEHHBIX 10
JAHHBIM KaTEerOpUsIM JieJl, TO KacCallMOHHasl Kajoba Ha pelieHue cy-
Jla WM YacTHas Xajoba Ha onpeneieHue cyla MOTYT ObITh MOAAHbBI
B TeUeHUE 5 THEM co MHSI MIPUHSATHS CYIOM PEeIIeHUST I ONpenese-
Hus (ct. 261 TTIK PD).



JIEKIIUA Ne 12. Ocoboe npon3BoacTBO

1. Obwaa xapaxmepucmuka dea 0co6020 npouseoocmea

3anmTa HapyIIeHHbIX MPaB B OCHOBHOM OCYIIIECTBIISIETCS] B UCKO-
BOM Mpoun3BoacTBe. OMHAKO HEPEIKO BOZHMKAET HEOOXOIMMOCTD B 3a-
IKUTe CyOBEKTUBHBIX MTPaB M OXPaHSIEMbIX 3aKOHOM MHTEPECOB ITPU OT-
cyTcTBUM criopa. Ilebio 0co60ro npou3BoACTBA SIBJISIETCS YCTPAHEHUE
BO3MOKHBIX HEOIpeeIeHHOCTEM, KOTOPhIe HEBO3MOXKHO YCTAHOBUTD
BO BHecyeOHOM mnopsiake. B mopsiake ocoboro npou3BoacTBa 3auHTe-
pEeCcCoBaHHOE JIMIIO MMEET MPABO YCTAHOBUTH IOPUAMUYECKHUI (haKT, KOTO-
pBI B JalbHEMIIEeM OyIeT CIYKUTh OCHOBAHMEM [UISI OCYIIECTBICHMS
CYOBEKTUBHBIX MpaB. Oco0oe MPOU3BOACTBO CJICyeT MOHUMATD KaK ype-
rynupoBaHHbIii Hopmamu [TIK P® nopsiiok co3naHust YCIOBUIA JUISt
3aMHTEPECOBAHHOTO JIMIIA B 11X OCYIIECTBIEHUSI UM CBOMX JIMY-
HBIX TPaB U OXPAaHSIEMbIX 3aKOHOM MHTEPECOB IMOCPEICTBOM ITOJI-
TBEPXKACHUSI HAJIWYUSL WM OTCYTCTBUSI TEX WM WHBIX OOCTOSI-
TeTLCTB. B mopsiake 0co00ro mpou3BOACTBA Cy/A PACCMATPHBAET JeJa
(cT. 262 I'TIK P®):

1) 00 ycraHoBneHn (haKTOB, UMEIOIINX IOpUINIECKOE 3HAUCHIE;

2) 00 yCcBhIHOBJIEHNH (yIoYepeHnn) peOeHKa;

3) o mpuU3HAHUU rpaXkIaHrHa O0E3BECTHO OTCYTCTBYIOIIMM WIN 00

00BSIBIEHUM TpaxkIaHUHA YMEPIIUM;

4) 00 OrpaHMYEHMU JIeeCIIOCOOHOCTHU IpaxkIaHUHA, O MPU3HAHUU

rpaxkaaHuHa HeleeCOCOOHBIM, 00 OTPAaHUYCHUU WIU O JTUIICHUN

HECOBEPILIEHHOJETHEro B Bo3pacTte oT 14 mo 18 yet mpasa caMo-

CTOSITEJILHO PACTIOPSIXKATHCS CBOMMMU JIOXOJIAMM;

5) 00 oObsIBJIEHMU HECOBEPIIIEHHOJIETHETO MOJIHOCTBIO €eCIoco0-

HBIM (3MaHCHUITAINN);

6) O MpU3HAHUU ABMXKUMOI BellN OeCXO3sMHOI 1 TPU3HAHUY TTpa-

Ba MyHUITUTIATBLHOM COOCTBEHHOCTH Ha OECXO3STIHYI0 HEIBKUMYIO

Belllb;

7) O BOCCTAaHOBJICHWU TIpaB 1O YTpaueHHbIM IIEHHBIM OyMaram Ha

MPEeIbIBUTEIIST WA OPIEPHBIM LIEHHBIM OyMaraM (BbI3bIBHOE TTPOM3-

BOJICTBO);
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8) 0 MPUHYIUTETHHOI TOCTUTAIM3ALNM TPaKAAaHWHA B TICUXMAT-
PUYECKUIA CTAIlIMOHAD U TPUHYIUTEIbHOM MICUXUATPUIECKOM OCBU-
JIETeJIbCTBOBAHU U

9) 0 BHECeHWM WCIPABICHUI WIM U3MEHEHUI B 3alKCU aKTOB

IpaxkIaHCKOTO COCTOSIHUS,

10) 1o 3asBIEHUSIM O COBEPIIEHHBIX HOTAPUAIbHBIX IEHCTBUSIX WU

00 OTKa3e B X COBEPILIECHUN;

11) 10 3asIBJIEHUSM O BOCCTAHOBJICHUH YTPAuY€HHOTO CyIeOHOTO IIPO-

M3BOJICTBA.

Tlepeuens nen, npeacrasieHHbIx [TIK PD B cT. 262, He aBagercs
HCYEPNBIBAKOIIMM, W 3TO TIPE/ICTABISCTCS MPAaBWIbHBIM, TaK KakK He-
BO3MOXHO IpeAyrajaTh BCe CUTYallUU, TTPU KOTOPBIX HEOOXOAUMO Cy-
nebHOe pellleHue Il YCTAaHOBJICHUSI TOTO WIM MHOro akTa, aeii-
CcTBUs, coObITHs. [lela 0co0Oro IMpOM3BOICTBA pPacCMaTPUBAIOTCS
U pa3pelialTcs 1o IpaBuiaM UCKOBOTO Mpou3BoacTBa. OCHOBaHUEM
1151 BO30YKAeHMSI 0COO0T0 MPOU3BOACTBA SIBJISIETCS 3asiBJIeHUE, K KO-
TOPOMY TIPEIBSIBISIOTCSI TPeOOBaHUS, TIpelyCMOTpeHHbIe ¢T. 131, 132
I'TIK P®. JIonoaHUTEIbHO K TPeOOBAHUSIM, YKa3aHHBIM B CT. 131, 132
I'TIK P®, HeoOGXx0aMMO TaKKe yKa3aTh PABOBYIO LIEJIb MTOJIyUEHUS CY-
NIeOHOTO pellieHus], a TAKXE HEBO3MOXHOCTb MOJYYUTh YCTAHOBJICHNE
TOTO WJIM MHOTO I0OPUINYECKOTO (haKTa BO BHECYJIEOHOM TTOPSIIKE.

Ocoboe Mpor3BOICTBO UMEET CBOM HIoaHCH. Hampumep, B ocodom
MPOU3BOJICTBE OTCYTCTBYIOT CTOPOHBI, TPEThH JiMA. JIu1o, oOpaTuBIice-
CsI B CyJI JUTSl YCTAaHOBJICHUSI TOTO MJIW MHOTO (haKTa, UMEHYETCsI 3asiBU-
TejieM, Kotopoe corsiacHo cT. 34 I'TIK P® sBisieTcst 1MiioM, y4acTBYIO-
UM B aene, U B cootBeTcTBUU co cT. 35 T'TIK P® ocymecrsiser
CBOM MpOLECCyasibHbIE MpaBa W UCIOJHSET IMpolieccyalbHble 00s1-
3aHHOCTU. B KavecTBe 3asBUTEsSI MOTYT BBICTYNATh Kak (pusznyec-
Kue, Tak U opuaundeckue jauia. Gusznyeckoe JULO TOJKHO OBITh
00s3aTenbHO neecrnocobHo. Eciu uMelorcs: Kakue-aubo orpaHuye-
HUS B I€€CIIOCOOHOCTH (JIMIIO OTPAHUYEHO B I€ECIIOCOOHOCTH, IIPU-
3HAHO CyJOM HE/IEeCIOCOOHbBIM), TO B KAYECTBE 3asIBUTEIIS BBICTYMA-
10T 3aKOHHbBIE TIPEICTABUTENM, TOTIEUUTETU, OmneKyHbl. K ydactuio
B JieJie MOTYT OBbITh TIPUBJICUEHbBI 3aMHTEPECOBAHHBIE JIU1IA, YbU TIPaBa
WUV 3aKOHHbIE MHTEPEChl MOTYT OBbITh 3aTPOHYThI MPU BBIHECEHUU CYy-
nebHoro petieHusi. Tak, HarpruMep, B 0COO0OM TTPOU3BOJICTBE B KAUECT-
BE 3aMHTEPECOBAHHbBIX JIMIL MOTYT ObITh MIPUBJIEYEHBI OPTraHbl 3aUCU
aKTOB TPAXIAHCKOTO COCTOSIHUSI (3arc), rocyapCTBeHHbII HOTapuyc,
HOTapuyc, 3aHUMAOIINIACS YaCTHOM NMPaKTUKOM, 1 1p. B Takux nenax,
KaK yCbIHOBJIeHUE (ylouepeHue) pedeHKa, MPU3HAHUE TpakJaHMHA
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HeeecrnocoOHbIM, yJacTUe MPOKYpopa B TPaXIaHCKOM Ipoliecce
00s13aTeIbHO.

B cnyyae BO3HMKHOBEHHUsI B IIpoliecce 0COOOro MpoOMU3BOACTBA
CIiopa o MpaBe CyJ BLIHOCUT OIpeesieHrue 00 OCTaBICHUM 3asiBJICHUS
0e3 pacCMOTpPEHUsSI U Pa3bsCHSET 3asIBUTEIIO MPABO Ha OOpalleHue
B CY[ B TIOPSIZIKE KCKOBOTO MPOM3BOJICTBA.

2. Ycmanoeaenue chaxmos,
umerowux ropudu4eckoe 3Havenue

Cornacho ct. 264 TTIK P® cyn ycraHaBnuBaeT (pakTbl, OT KOTO-
PBIX 3aBUCSIT BOBHUKHOBEHNE, U3MEHEHNE, TPeKpallleH1e TUUHbIX U1
MMYIIECTBEHHBIX MpaB TpaxnaaH, opraHusaiuii. Cyn paccmaTpusaer
Jiejia 00 yCTAHOBJIEHUH:

1) poIaCTBEHHBIX OTHOIICHUIA;

2) akTa HaxXOXJIeHUsI Ha KIUBEHUU;

3) ¢akra perucTpalry pOXICHUs, YCHIHOBICHUS (YIOUYepeHusI),

Opaka, pacTop>KeHUsI Opaka, CMEpTH;

4) akTa IpU3HAHMS OTLIOBCTBA;

5) akTa MPUHAUIEKHOCTU TMPABOYCTAHABIMBAIOIINX TOKYMEH-

TOB (32 MCKITIOUEHUEM BOMHCKUX JIOKYMEHTOB, TIacIiopTa M BbIla-

BaeMbIX OpraHaMH 3alMCH aKTOB TPaXKIaHCKOTO COCTOSIHUS CBUJIC-

TEJIbCTB) JIUILY, UMSI, OTYECTBO WU (haMIITHSI KOTOPOTO, YKa3aHHbIE

B JIOKYMEHTE, HE COBITaAIOT C UMEHEM, OTYECTBOM WK (haMuIneit

9TOTO JINIIA, YKa3aHHBIMU B TIACTIOPTE MJIM CBUAETENIBCTBE O POXK-

NEHWUU;

6) akTa BIaneHMs ¥ MOJb30BaHUS HEBUKMMBIM UMYIIIECTBOM;

7) daxra HeCYaCTHOTO CiIydJasi;

8) daxra cMepTu B ompeneeHHOe BpeMs U IIPU OMpeaesIeHHBIX

00CTOSITEJIbCTBAX B Cllydae OTKa3a OpraHOB 3alllCU aKTOB T'paXx-

JAHCKOTO COCTOSTHUSI B PETMCTPallii CMEPTH;

9) daxra IpUHSATHS HACJEACTBA U MECTa OTKPBITUS HACJIEICTBA;

10) mpyrux MMEIIMX PUANIECKOoe 3HaYeHe (haKTOB.

Cyn ycraHaBiavBaeT Opuandeckre (akThl TOJBKO TPU YCJIOBUH,
YTO HEBO3MOXKHO MOJTyYeHUE 3asBUTEIEM B MHOM TOPSIIKE HEOOXOIU-
MBIX JOKYMEHTOB, YIOCTOBEPSIONINX (PAKThI, a TAKKe MPU HEBO3MOXK-
HOCTHM BOCCTAHOBJIEHUS yTPaYeHHBIX TOKyMEHTOB. COrJIacHO TaHHOMY
TOJIOXKEHUIO TIPU O0paIlleHUH 3asiBUTEIISI B Cyll 00 yCTaHOBJICHUM (hak-
Ta, UMEIOIIETO I0PUINYECKOe 3HaUeHNe, OH JOJDKEH MPEeNCTaBUTh J10-
KazareJbCTBa, YTO BOCCTAHOBJICHUE IOKYMEHTOB MHBIM CITOCOOOM He-
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BO3MOXHO (Hampumep, MpeacTaBUTh OTKa3 JOKHOCTHOTO JIMIIA WU
opraHa rocyIapCTBeHHOU BIacTH). B 3asBieHUN 3asIBUTEINb TAKXKE 0T~
JKeH yKas3aTb, JUISl KaKWX 1ieJieil eMy HeoOX0AMMO ycTaHOBIIeH e (hakTa,
MMEIOIIEeTo Iopuanmdeckoe 3HaueHNe. BriHeceHHOe cyneOHoe perieHre
0 3asIBJICHUIO 3asIBUTEJISI SIBJSIETCSI JOKYMEHTOM, MOATBEPKIAIOIINMM
(bakr, merouit IOpUANIECKOe 3HAYCHNE, a B OTHOLIICHNA (PaKTa, Mo/~
JIeXAllero perucTpalmm, CIy>KUT OCHOBAHMEM AJIs1 TaKOW perucrpa-
LIMU, HO He 3aMEeHSIeT CO00I TOKYMEHTHI, BbIIaBaeMbIe OPTaHAMU, OCY-
IIECTBIISTIONIMMHE peructparuio (cT. 268 I'TIK PD).

3agBieHue 3asBUTENIEM TIOTAETCS TIO MECTOXUTEIBCTBY, 38 UCKITIO-
YEeHHMEM CJIy4aeB, KOTJa 3asiBIeHNE MOAAeTCS M0 MECTOHAXOXAEHUIO
MMYIIIEeCTBA.

3. Ycvinoeaenue (yoouepenue) pebenka

IMpu cymiecTBylolIeli COMMANBHON NEHCTBUTEIBHOCTH B CTpaHe
YCBIHOBJICHUE WJIN YIouepeHre peOeHKa SIBJISIETCSI aKTyalbHBIM BOITPO-
coM. I'pakmaHuH, XeTarollnii YCHIHOBUTh WIM YIOYEPUTh pebeHKa,
JTOJIKEH 00paTUTHCS C 3asIBJICHUEM B PallOHHBIN CY/I IO MECTOXKUTE b=
CTBY WM TI0 MECTOHAXOXIEHMIO YCBIHOBIsIeMOoro pebeHka. Ecim
rpaxkJIaHWH, TTOXeJaBIIUH YCHIHOBUTh WJIM yIOYEpUTh pebeHKa, He
SIBJIsSIETCSI TpasknaHuHOM P® Wi TOCTOSTHHO MPOXXMBAET 3a ee Tpee-
Jlamu (a Takke Jnia 6e3 rpaxIaHCcTBa UMEIOT MPaBO YChIHOBUTD WU
yI04YepuTh pedbeHKa), TO OH JOJIKEH MOAATh 3asiBJICHNE B BEPXOBHBIN
CyJ1 peciyOoIuKU, KpaeBoit, 00J1acTHOM cy/ WU cya ropoja deaepaib-
HOTO 3HAYEHMS IT0 MECTOXUTETLCTBY WJIN IO MECTOHAXOXKIEHUIO YChI-
HOBJISIEMOI'O peOeHKa.

3asBieHne 00 yChbIHOBJIEHHH H0JKHO coaepxkath (cT. 270 T'TIK P®):

1) dbamunuio, UMsi, OTYECTBO YCHIHOBUTENCH (YCBIHOBUTEST), UX

MECTOXUTETbCTBO;

2) damuauo, UMs, OTYECTBO U JATy POXIEHUSI YCHIHOBJISIEMOTO

pebeHKa, ero MecTO KUTEeJIbCTBA WJIM MECTO HAXOXIEHMUsI, CBEIe-

HUSI O POJUTENSIX YCHIHOBJISIEMOTO peOeHKa, HaTMYuKn y Hero Opa-

ThEB U CECTeD;

3) obcrosiTenbcTBa, OOOCHOBBIBAIOIIME TPOCHOY YCHIHOBUTEJEH

(ycbIHOBUTEJIsI) 00 YCHIHOBJIEHUU peOeHKa, U JOKYMEHTHI, TIOATBEpP-

JKTAIONIE 3T 00CTOSITETBCTRA,

4) mpoch0y 00 M3MeHeHUU (haMIWIUK, UIMEHU, OTYECTBA, MEeCTa POXK-

JIEHUsI YCHIHOBIIIEMOTO pebeHKa, a TakKe JaThl €T0 POKICHUS

(TIpM yCHIHOBJIEHUHM pedeHKa B Bo3pacTe 10 1 rona), o 3amucu ychbl-
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HOBUTENICH (YCBIHOBUTENSI) POAUTENSIMU (POAUTENIEM) B 3allUCU

aKTa 0 POXICHUMU.

K 3asiBieHNI0 00 YCHIHOBICHUHN AOKHbBI MPUIATATbCS CJIeAYIoNe
nokymenTsl (cT. 271 TTIK PD):

1) Komus CBUIAETEILCTBA O POXKIEHUN YCHIHOBUTEIISI — TIPU YChI-

HOBJIECHUU peOeHKa JIMIIOM, He COCTOSIIIIUM B Opake;

2) KOmusl CBUJETEIbCTBA O Opake YChIHOBUTENEH (YCHIHOBUTENSI) —

MIpY YCHIHOBJIEHUM peOeHKa JINLIAMK (JIMLIOM), COCTOSIIIIMMU B Opake;

3) mpu YCHIHOBJIIGHUU peOeHKa OIHUM U3 CYMPYroB — COTJIacHe

JIPYTOTO CYTNpyra WiIn JOKYMEHT, TMOATBEPKAAIONINIA, UTO CYTIPYTH

MpPeKpaTUIM CeMEeiHbIE OTHOLIEHUSI U HEe TIPOXUBAIOT COBMECTHO

oosee roga. [1py HEBO3MOXKHOCTY IIPUOOIINUTH K 3asIBIICHUIO COOT-

BETCTBYIOIIUIA JOKYMEHT B 3asiBJICHUU JOJIKHBI ObITh YKa3aHbI J10-

KazaTesbCTBa, MOATBEPKIAIONINE 3TH (haKThI;

4) MenUIIMHCKOE 3aKJII0YEHUE O COCTOSIHUM 30POBbSI YCBIHOBU-

Teneil (YCHIHOBUTEIS);

5) cmpaBka ¢ MecTa paboThl O 3aHUMAEMO TOJKHOCTU U 3apa-

OOTHOM TJIaTe MO0 KOMUS IeKJIapaiuy O 10X0aaX Wi WHOW J0-

KYMEHT O 10X0JaX;

6) IOKYMEHT, MOATBEPKIAIOIIMI IPaBO IOJb30BAHUST KIJIBIM

MOMEUIEHUEM WM MPABO COOCTBEHHOCTHU Ha XUJIO€ MTOMEIICHUE;

7) MOKYMEHT O IMOCTAaHOBKE Ha YUeT rpaxkIaHuHa B KaueCTBe KaH-

IUaaTa B yChIHOBUTEIN;

8) 3akioueHre KOMIETEHTHOIO opraHa rocyaapcTBa, rpaXkiaHa-

MU KOTOPOTO SIBJISIIOTCS] YChIHOBUTEM (TTPU YCHIHOBJICHUM peOeH-

Ka JIMIIaMK 0e3 TpakJIaHCTBa — IOCyAapcTBa, B KOTOPOM 3TH JIMLIA

UMEIOT TOCTOSTHHOE MECTOXUTEIBCTBO), 00 YCIOBUSIX UX KU3HU

1 0 BO3MOXKHOCTH OBITh YCBIHOBUTEISIMU;

9) paspelieHre KOMITIETEHTHOTO OpraHa COOTBETCTBYIOIIETO roCy-

JapCcTBa Ha BbE3Il YCHIHOBISIEMOTO pebeHKa B 3TO TocyaapCTBO

U €TO TIOCTOSTHHOE JKUTEJLCTBO Ha TEPPUTOPUU 3TOTO TOCYIApCTBA;

10) ecniu 310 TpeOyeTcsi B COOTBETCTBUM C HOPMaMM IpaBa WMHO-

CTPaHHOTO TOCYIapcTBa M (MJM) MEXIYHApOIHBIM JTOTOBOPOM

P®, — cornacue camoro pebeHKa Ha YCbIHOBJICHUE.

TMocne npuHATHS CyIOM 3asiBJICHUS K TPOU3BOJCTBY M BBIHECEHU U
oTpeieSieHUsI 0 BO30YKIEHUH MPOU3BOACTBA T10 ey CYI IPUCTYIIaeT
KO BTOPO¥ CTalMU TPaXKTaHCKOTO Tpoliecca — MOATOTOBKE JeJia K Cy-
JIeOHOMY pa3doupaTeabCTBy. B JTaHHOM BUe MPOM3BOACTBA 3Ta CTAAUST
nMeeT 0oJiblioe 3HaueHue. IMeHHO Ha TaHHOW CTaauu Cyl MpuBJe-
KaeT M 00sI3bIBaeT OpTaHbl OTMEKM M ITONEYMTETbCTBA MPEICTABUTD
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B CyJ 3aKJIIOUYEHME O COOTBETCTBUU YCHIHOBJIEHUSI MHTepecaM pebeH-
ka. [Ipu mpencTaBieHuy 3aKJII0YeHHS B CY/J OPraHbl ONEKH M MONeYH-
TeJbCTBA JOJIKHBI NMPEACTABATH TAKXKe PsJ WHBIX JOKYMEHTOB (4. 2
ct. 272 TTIK P®):
1) akT oOcienoBaHuUs YCIOBUM KU3HU YCBIHOBUTEIEH (YCHIHOBU-
TeJIST), COCTABJICHHBI OPraHOM OMEKU 1 IMOINEUNTEIbCTBA ITO MECTO-
JKUTEJIbCTBY MJIM MECTOHAXOXIEHUIO YCHIHOBISIEMOTO peOeHKa Jv -
60 TT0O MECTOXHUTEIIBCTBY YCHIHOBUTEEH (YCHIHOBUTEIS);
2) CBUIETEJIBCTBO O POXKIESHUM YCHIHOBIISIEMOTO PeOEeHKa;
3) MeIUIMHCKOE 3aKITI0YEeHE O COCTOSTHUU 3I0POBbsI, O (hr3nye-
CKOM U 00 YMCTBEHHOM Pa3BUTUU YCHIHOBJISIEMOTO peOEHKa;
4) corjacue YCBIHOBJISIEMOTO pebeHKa, JOCTHUTIIETO BO3pacTa
10 sieT, Ha YCBIHOBJIEHUE, @ TAKXKe HA BOBMOXHbBIE U3MEHEHUS €ro
MMeHU, oT4yecTBa, (haMWJIMK 1 3aIMCh YCBIHOBUTENEH (YCHIHOBU-
TeJisI) B KaUYeCTBE €ro poauTesieil (3a MCKII0UEHUEM ClIydyaeB, eCiiu
TaKOe COIJIacue B COOTBETCTBUU C (heiepabHbIM 3aKOHOM He Tpe-
oyeTcs);
5) cormacue poauTeneil pebeHKa Ha €ro YCHIHOBJICHUE MPU YChI-
HOBJICHUM peOeHKa pOIUTeNeld, He JOCTHUTIIMX Bo3pacta 16 e,
TaKXXe COTJIacue MX 3aKOHHBIX TIPEACTaBUTEIC, a TTPU OTCYTCTBUU
3aKOHHBIX MPEACTaBUTENIC — corjlache opraHa OrneKu U Morevyr-
TEJNIbCTBA, 3a MCKITIOYEHHEM CIIydaeB, MPEIyCMOTPEHHBIX CT. 130
CemeiiHoro komekca Poccuiickoit @enepauvu ot 29 nekadpst
1995 1. No 223-®3 (CK POD).
B cBoto ouepenb, cr. 130 CK P® ycraHaBiuBaer, 4To He TpedyeTcs
corjiacie pojuTeieil pedeHKa Ha ero YCHIHOBJIEHHE B CJy4asx, eCliv
OHU HEW3BECTHBI WJIU MPU3HAHBI CYIOM O€3BECTHO OTCYTCTBYIOIIM -
MM, TIpPU3HAHBI CYJIOM HENeeCIIOCOOHBIMU, JIMIIEHBI CYIOM POIH-
TEJbCKUX MPaB, MO MPUIMHAM, MPU3HAHHBIM CYJIOM HEYBaKUTE/Ib-
HBIMU, OoJiee 6 MecsIleB He TPOXUBAIOT COBMECTHO C PeOEHKOM
W YKJIOHSTIOTCSI OT €0 BOCITUTAHUS U COIEPXKAHNSI;
6) coracue Ha YChIHOBJIEHUE peOeHKA ero orneKyHa (MomeumnTeIs),
MPUEMHBIX POAMTENIEH WIM PYKOBOJIUTENSI YUPEXKIECHUS, B KOTO-
POM HaXOIUTCS peOSHOK, OCTaBIIMIICS O€3 ITOIeYeHMST POIUTEIICH;
7) npu yChIHOBJIEHUHN pebeHKa rpaxkaaHaMu PD, mocTostHHO npo-
JKMBAOIIUMU 33 TIpeneiamMu Tepputopun P®, MHOCTpaHHBIMU
rpaxkaaHaMyd WIM JUIAMU 0e3 TPakIaHCTBa, He SBIISTIONIMMUCS
POJCTBEHHUKAMM peOeHKa, — JTOKYMEHT, IMOATBEPXKAAOIINI HaJTU-
que CBeIeHUI 00 YCHIHOBIIIEMOM peOeHKe B TOCYIapCTBEHHOM OaH-
K€ JaHHBIX O JETSX, OCTaBIIMXCs 0e3 MOoTeYeHusT poauTeseil, a Tak-
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K€ TOKYMEHTBI, IMTOATBEPKAAIOIINe HEBO3MOXHOCTh Mepeaavu pe-
OGeHKa Ha BOCITUTAaHKE B ceMblo rpaxknaH P® v Ha yChIHOBICHUE
POICTBEHHUKAaMU pebeHKa HE3aBUCUMO OT IPakIaHCTBa U MECTO-
KUTETBCTBA 3TUX POACTBEHHUKOB.

Jlena 06 YCHIHOBJIGHUH WJIU YIOUepEeHNM peOeHKa ITPOBOIATCS B 3a-
KPBITOM CyJIeOHOM 3acedaHuu MpHU 00s13aTeIbHOM YJacTUU TIPEICTaBU-
TeJiel opraHa OIeKH 1 MOTeYnTeIbCTBA, TIPOKYPOpa, KOTOPBI MpHUTia-
LIaeTcst sl Jauu 3aKJTI0UEHNsI, a TAKXKEe caMoro pebeHKa B BO3pacTe OT
10 mo 14 ner. Ilocne paccMOTpeHMS U pa3pelleHus Aeia 10 CYIIeCTBY
CYIl YIOBJIETBOPSIET JTMOO OTKA3bIBAET B IPOCKOE 00 YCHIHOBIEHUU WU
ynouyepeHuu pedeHka. [1pu ymosieTBopeHrr mpochObl 00 YCHIHOBICHUM
WY yIouepeHUM pebeHKa Cy/l BBIHOCUT CyleOHOe pellieHUe, B KOTOPOM
MOIPOOHO OMMCHIBAET, KTO SIBJISIETCS] POAMTEISIMU pebeHKa 1 ¢ KaKoro
MOMEHTAa, a TakKe BCe JaHHbIE, HEOOXOIUMbIE [UISI TOCYIapCTBEHHOM pe-
TUCTpAllMM B OpraHax 3anucy akToB TpaxgaHcKoro coctosiHus. Komus
pelieHus cya o0 YChIHOBJIGHUW WK yIouepeHUH pedeHKa B TeueHue
3 IHeii HampaBJsieTCs] B OpTaHbl 3aITMCU aKTOB TPaKIaHCKOTO COCTOS -
HUSI JIJ1s COOTBETCTBYIOIIEH TOCylapcTBEHHOM peructpaiu. PaccMoT-
peHue U paspelieHue aea 00 OTMEHe YChIHOBJICHUS WK YIOUepeHMsT
pebGeHKa OCYIIECTBIISIIOTCS B TTOPSIIKE U T10 MpaBUIaM MCKOBOTO TPO-
u3BoacTa (ct. 275 TTIK PD).

Xotenoch Obl 0OpaTUTh BHMMAaHUE Ha OTCYTCTBUE KOHTPOJS CO
CTOPOHBI TOCyIapCTBa AajbHEMIEel CyabObl AeTeil, YChIHOBIEHHBIX
cornmacHo Tpe6oBanmsM ['TIK P®. 'ocymapcTBo He KOHTPOJIMPYET MPO-
11ecC BOCTIMTaHUSI YCBIHOBJIEHHBIX NETel, He MMeEET MpeacTaBIeHUs
0 IaJIbHEHIIeM X pa3BUTUN. Ha mpakTuke cKiiaabiBaeTCs MUMEHHO 3Ta
cutyanus. MHOrMe rpaxiaaHe YChIHOBJSIIOT JeTell 1Sl TToTpaBaeHUs
CBOETO MaTepPHATBLHOTO TIOJIOKEHUST. DTOT BOTIPOC KaK-TO HEOOXOIUMO
npopabaTbiBaTh Ha YPOBHE TOCYIapcTBa M yCTaHABIMBATL OrpaHuye-
HUS B YCBIHOBJICHUN. YUPEKIEHUS, T COASPKATCSI IETH JI0 YCHIHOBJIE-
HMSI, MaJIO 00ECTIeYMBAIOTCSI CO CTOPOHBI TOCYAapCTBa, U COOTBETCTBEH-
HO OHU BBIHYXXJICHBI OTIABaTh JETeii, 3aKpbIBasl Illaza Ha HEKOTOPbIE
HIOAHCHI (HampuMep, Ha He COBCEM alleKBaTHOE MOBEICHKE YChIHOBUTE-
IS T. I.).

4. Ilpusnanue epaxcoanuna 6e36ecmno omcymcmeyouum
uau 06vs6.1enUe epaicOAHURA yMePuuUm

B ycnoBusix pa3BUTHSI COBPEMEHHOIO TOCyAapcTBa MpPU3HAHUE
rpaXaaHuHa 6€3BECTHO OTCYTCTBYIONIUM WM OOBSIBICHUE TPaskIaHU-
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Ha yMEpIIUM SIBJISICTCS aKTyaJabHOI TpoGieMoii. B cBsi3u ¢ yBeauue-
HMEM TIPECTYITHOCTH B CTpaHe (B YaCTHOCTH, COBEPIIICHUST TTPECTYILIe-
HUIA, MOCATAIONIMX HA XXU3Hb U 3M0POBbE YeJOBEeKa) exKeroJHo Mpora-
JaeT OTPOMHOE KOJMYeCTBO rpaxmaH. HemaloBaxXHBIM (haKTopoMm,
CITOCOOCTBYIOIIMM rMOeIM HAaCeJIEHUS, SIBJISTFOTCS JIOKAJTbHbIE BOCHHbIE
neiictBus (B YeuHe), TeppOPUCTUIECKUE aKThl, CTUXUWHBIE TEHCTBUS,
a TaKKe MCUE3HOBEHMUE JIIOJICH B UMc/ie MUTPALIMOHHbBIX MPOLIECCOB.

OcHoBaHMeEM TSI BO30YKIEHUsT 0COOOTO TTPOU3BOJCTBA SIBIISIETCS
3asiBJIEHUE, KOTOPOE MONAETCSI 0 MECTY KUTEIbCTBA WM MECTY HAXOX-
JIEHWs 3aMHTePECOBAHHOTO JIIIa. B 3asiBJIeHUM O TPU3HAHWY TpaXKIa-
HUHA 0E3BECTHO OTCYTCTBYIOUIMM WM 00 OOBSIBICHUU TpakKaaHWHA
YMEPIINM JOJDKHO OBITh YKa3aHo, T KaKo 11eJTi HeOOXOIUMO 3asIBH-
TEJTIO IPU3HATD rpaxkiaHKMHA OE3BECTHO OTCYTCTBYIOIIMM WX OOBSIBUTD
€r0 YMEepIINM, a TAKXKe JOJKHBI ObITh U3JI0KEHBI 00CTOSITEILCTBA, TTOJI-
TBEpKIalolIKe Oe3BECTHOE OTCYTCTBUE TPaXKIaHUHA, TMOO 0OCTOSITEb-
CTBa, YTpOXKaBIIIMe TpOoMaBIleMy 0€3 BECTH CMEPThIO WM AAI0IIUe OC-
HOBaHUE MpearosaraTb €ro rudeib OT OMpPEeAEIeHHOr0 HECUACTHOIO
ciy4vasi. B oTHOIIIEHMM BOEHHOCTY:KAIMX WJIM MHBIX TPaXKaaH, MPoraB-
X 6€3 BECTU B CBSI3U C BOGHHBIMM JICCTBUSIMU, B 3asIBJICHUU YKa3bl-
BaeTCs I€Hb OKOHYaHUsI BOeHHBIX aeiicTBuii (ct. 277 I'TIK PD). Llensp,
IIJIs1 KOTOPO# HEOOXOIMMO CynieOHOe pellieHre, T0JIKHa HOCUTh ITPaBo-
Boli xapakTep. K mesiM MoKHO 0THeCTH: TIpeKpallieH1e AeCTBUS OBe-
PEHHOCTU, OTKPBITUE HACJENCTBA, PACTOPXKEHUE WM MpeKpalleHue
Opaka, MpaBo Ha MoJy4yeHue MEeHCUM IO CIydaro MoTepu KOPpMUJIbIIA,
BO3MOXHOCTb PaCTIOPSIKEHUST COBMECTHBIM UMYIIECTBOM U T. II.

Ha cranuu moaroToBku Aefia K Cynie0HOMY pa30MpaTeaIbCTBY CyI Bbl-
SICHSIET, KO MOJicem co0OUUmMb ce0eHlsi 00 OMCYmMCmaEYIouem epaicoanu-
He, a TAKXKE 3arpallliBacT COOTBETCTBYIOIINE OPTaHU3AIIUY 10 HOCACOHEe-
MY U36ECHIHOMY MeCmY JCUMenbcmea, Mecniy padomol Omcymcmeyoueco
2padcoanuHa, OpraHbl BHYTPEHHUX JIeJT, BOMHCKIE YacTU 00 UMEIOIIMXCST
0 HeM cBeneHusX. [Toce IpUHSTHS 3asiBJICHUs O TIPU3HAHUM TpaXkaa-
HUHA 0E3BECTHO OTCYTCTBYIOIIMM WM 00 OOBSIBICHUHU TIpaxkIaHUHA
YMEPIIUM CYJ/Ibsi MOXET TMPEUIOXKUTh OpPraHy OINeKH W MOTeYUTETbCTBA
Ha3HAYUTD JOBEPUTETHHOTO YIIPABIISIONIETO MMYIIIECTBOM TaKOTO TPaX-
naHuHa (ct. 278 TTIK P®). Takum obpasom, 1o aejamM O MpU3HAHUU
rpakIaHuHa 6e3BECTHO OTCYTCTBYIOLIMM WM OObsIBJICHUE TPaXKIaHUHA
YMEPIIUM CYI 00JajaeT HeorpaHMIeHHBIM KPYroM TOJTHOMOYUM IT0
cOopy 10Ka3aTeIbCTBEeHHOI 0a3bl. Jlesa o Mpru3HaHuu Tpak1aHUuHA 0e3-
BECTHO OTCYTCTBYIOIIMM WJIM 00 OOBSIBICHUM TpakJaHWHA yMEPIIUM
paccMaTpUBAIOTCS ¢ 00513aTeTbHBIM YJacTUEM TTPOKYpOpa.

125



PellieHue, BBIHECEHHOE CYIOM, JOJDKHO OTBEYaTh OOLIMM Tpebo-
BaHUSIM. B cyneGHOM pelieHnH Cy/ 10JZKEH yKa3aTh, C KAKOTO MOMEHTA
rpaxIaHuH NMPHU3HAETCS 0e3BECTHO OTCYTCTBYIOUIMM WJIM OOBSIBJISETCS
yMepmmM. B pe30oTI0OTUBHOI YacTH CBOETO PEIlleHMsT CY/l yKa3bIBaeT He
TOJIbKO MHAMBUAYaTu3upoBaHHble npusHaku (D. U. O., nocnenHee
MECTO MPOXMUBAHUS M T. JI.), HO TAaKXXe YKa3bIBaeT JaTy CMEPTH I'pax-
naHuHa. [1pu perucrpaluy CMEpTH rpaxkIaHUHA B OpraHax 3arucy ak-
TOB TPaXKIAHCKOTO COCTOSTHUSI NATOM CYMTAETCSl NeHb BCTYIUICHMS
B 3aKOHHYIO CUJTY CYIeOHOTO PelLIeHUs.

B ciyuae gaBKM i oGHaApyKeHUST MecTa MpeObIBaHUS TpakKIaHU-
Ha, MPU3HAHHOTO OE3BECTHO OTCYTCTBYIOIIMM WU OOBSIBIEHHOTO
YMEepIINM, CyI HOBBIM pellleHreM OTMEHsIeT CBOe paHee MPUHSITOE pe-
weHue. HoBoe pellieHue cyna sIBAsSIeTCS] COOTBETCTBEHHO OCHOBAaHUEM
JUTSI OTMEHBI YITPABJICHUST UMYIIECTBOM TpakIaHWHA U JIJIsT aHHYTUPO-
BaHUsI 3a[TUCU O CMEPTH B KHUTE FOCYIapCTBEHHOM perncTpaiuy akToB
rpaxaaHckoro coctosgHus (ct. 280 I'TIK P®D).



JIEKIIUSA Ne 13. IlepecmoTp pelmenmi,
MOCTAHOBJICHUI Cy/1a NEePBOM UHCTAHINM,
He BCTYNUBIIUX B 3aKOHHYIO CHJLY

1. IIpouszeoocmeo 6 cyde
anea1AuuoOHHO UHCMAHUUU

B anennssiimoHHOM MOPSIAKE MOTYT OBITH 00KaJOBaHbI TOJIbKO HE
BCTYNMBIINE B 3AKOHHYIO CHITY ONpe/ieJieHUs M CyJeOHbIe pellleHns1 Mu-
POBBIX cyjeii. DTUM aneUISIIIMOHHOE ITPOU3BOICTBO U OTJIUYAETCS OT
KaccallMOHHOTO TTPOU3BOJICTBA (B KACCALIMOHHOM TMPOU3BOJICTBE MO-
I'YT OBITh IEPECMOTPEHBI HE BCTYMUBILKE B 3aKOHHYIO CUJTY OIpe/iesie-
HUSI, TIOCTAHOBJIEHUSI U Cy[IeOHbIE PEIICHUS CYI0B OOIIEH IOPUCIUK-
uuu). OcHOBaHUWEM 1 BO30YXXIEHUSI ane/UISIIMOHHOTO TTPOU3BOICTRA
SIBJISIETCS aneansayuonnas scanroba. IlpaBoM Ha rojpavy anejuisiiMOHHON
KasloObl 00/1aJal0T CTOPOHBI W APYIHe JIMLA, YYaCTBYIOLINE B IEJE.
Ha penieHre MUpoBOTO CyIbM MPOKYPOP, YYACTBYIOLINIA B IeJIE, MOXKET
TPUHECTH areJUIIIMOHHOE Tipe/icTaBiienre. HeoOxonMmo yuuThiBaTh,
YTO 3Kajj00a WK MpeAcTaBIeHe TTOAAI0TCs B COOTBETCTBYIOIIUI pati-
OHHBII CY[ uepe3 Muposoeo cyovro, KOTOPBI paccMaTpyBal U pa3pe-
11aJ1 JeJ10 110 cymiecTBy. OOLIMI CpOK MoAauM areJIIMOHHON Ka-
JIOOBI, TIpeacTaBiIeHusI cocTaBisieT 10 dueil CO THSI BBIHECEHUS CYyIOM
OKOHYATEJIbHOTO pellleHNs]. Ane/UIAIMOHHAs Kano0a 1 nmpeacTasie-
HHUe JI0JDKHBI ObITh cienytoniero conepxanus (cr. 322 T'TIK P®):

1) HauMeHOBaHME PAalOHHOTO CyJa, B KOTOPbBI aApecyroTcs xa-

Jl00a, npecTaBieHue;

2) HaMMeHOBaHUe JIMIIA, ITONAIOIIETO XKaja00y, MpeacTaBlIeHHe, ero

MECTOXUTEJIbCTBO UJIM MECTOHAXOXKIICHUE;

3) ykazaHue Ha 00XKallyeMOe pellieHue MUPOBOIO CYIbH;

4) DOBOIBI KaJ00bl, TPEACTaBICHUS;

5) mpocwkba 3aMHTEePEeCOBAHHOTIO JIUIIA;

6) TepedyeHb MpUIATaeMbIX K Kajio0e, TpeICTaBIeHUIO TOKYMEHTOB.

Ecnu anesuisgiimonHas xajiobda rnonaeTcs NpeAacTaBUTeIeM, TO K Xa-
JI06e 00s13aTeIbHO JIOJKHA OBbITh TNMPUKpPEIUieHa JOBEPEHHOCTb (WIn
MHOU IOKYMEHT), YIOCTOBEPSIOLIASI [TOJTHOMOYMS TTPEACTABUTENS, €CTU
B JieJIe He UMEETCsl TaKOoe IMOJTHOMOYME. ATeUISIIMOHHAsK Xatoda q0JIK-
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Ha TIPECTABISIThCS ¢ KOMUSIMU TIPEAbSIBISIEMBIX TOKYMEHTOB, YUCIIO
KOTOPBIX JIOJKHO COOTBETCTBOBATh YMCITY JIMII, YIACTBYIOIIMX B JIEJIE.
AneJIsIliMoHHas Xajoba OIlaunBaeTCs TOCYIapCTBEHHOM MOILITUHOM
B pa3mepe 50%, T. e. 50 pyo.
I1pu nocTynjieHuu aneJLIIMOHHO 2KaJ100bl, IPEACTABIEHUS CY/I MO-
JKeT BbIHECTH CJIeNlyloniee penenne:
1) ocmasumv 6e3 Osujicenus, eClU amneJUIALIMOHHAS Xajio0a, Tpej-
CTaBJICHME He OTBEYaloT TpeOoBaHUSIM, peaycMoTpeHHbIM [TIK PO.
[Tpu 3TOM Cyn BBIHOCHUT OIpe/ieieHHe, Ha OCHOBAaHUU KOTOPOTO OC-
TaBJsSET Kano0y, MpecTaBIeHNE, U YKa3bIBAET CPOK, B TEUEHUE KOTO-
POTO JIOJIKHBI OBITh MCITPABJICHBI HEOYETHI (I0JKHA OBITh YIUlaueHa
TOIIIMHA, TPeOyeTcsl MPeACTaBUTh TOBEPEHHOCTb MM MHOMW JOKY-
MEHT U T. 11.). [IpoKypop nipu 1ojiaue anesuisiiiuoOHHOTO Tpe/IcTaBIe-
HHUS TOCYIApCTBEHHYIO MOIUIMHY He OTUIaunBaeT;
2) 6038pamums anestsyUOHHYH0 xcanrody uiu npedcmasnerue. Cyo mo-
Jcem @blHeCmu MakKoe peulenue npu HaAuduy cae0youUx 0CHOBAHUIL:
a) He BBIMOJHEHBI B YCTAHOBJIEHHBIN CPOK YKa3aHUsI MUPOBO-
TO CYZIbU, COIEPXKAIIIMECS B ONIPeeIeHUM cyaa 00 OCTaBIeHUMN
3KaJio00bl, TIpe/ICTaBIeHUsT 03 ABUKEHMUS;
0) uCTeK CpoK 00XKaloBaHMS, €C/IU B Xanobe, peacTaBIeHUN
He COIEPKUTCS TTPOchba 0 BOCCTAHOBJICHUW CPOKa WU B €TO
BOCCTaHOBJIEHUM OTKAa3aHO;
B) Mpochda Juiia, MOJABIIETo aneJUISIIMOHHYIO XKalo0y, Tpe/-
CTaBJIeHUE, €CJIY J1eJ10 He ObUIO HaIlpaBJIeHO B PalfOHHBIN Cy/I.
[1pu Bo3BpalieHNY aneJJISIIIMOHHOM XKaTo0bl WIN MPEACTaBICHUS
Cy/l BBIHOCUT OTIpe/ie/ieHre, TiIe yKa3bIBaeTCss OCHOBaHWE BO3Bpallle-
HUSI XanoObl, mpenctaBieHus. JIuio, moaasliee ane/uIsIIUOHHYIO
Kano0y, MPOKypop, MPUHECIINI MpeAcTaBIeHUe, UMEIOT MPaBo 00-
JKaJoBaTh OIpee/eHe Cyia B 0011eyCTaHOBIEHHOM TOPSIIKE, TIPe-
ycmoTrpeHHoM ['TIK P®. MupoBoii cynbsi ITocjie ToIydeHus anesisi-
LIMOHHBIX XaJloObl, TIpeJCTaBlieHUs 00s3aH HampaBHWThb JIUIAM,
YYacTBYIOLIMM B JieJie, KOIUU KaJoObl, TPEACTaBICHUs] U TIPUIIO-
KEHHBIX K HUM JOKYMEHTOB. JInla, yyacTBylollue B Jiejie, BIpaBe
MPeICTaBUTh MUPOBOMY CYIbe BO3paskeHMSI B MUCBMEHHOM (hopMe
OTHOCHUTEJILHO aIeJIISIIIMOHHBIX XaJ00bl, TPEeACTaBIEHUS C TTPUIIO-
>KEHUEM JOKYMEHTOB, TTOATBEPKAAIOIINX 3T BO3PAXKEHUSI, U UX KO-
MU, YUCTO KOTOPBIX COOTBETCTBYET YMCITY JIUII, YIACTBYIOIINX B Jie-
Jie, ¥ BITpaBe 03HAaKOMUTBCS C MaTepralaMH jieJia, C MOCTYTUBIIUMU
>KajJo000i, MpencTaBIeHUEM M BO3PaXEHUSIMU OTHOCHUTEJIbHO HMX.
ITo ucteyeHUrn cpoka 00XKaJOBaHUS MUPOBOM CyIbs HAIpaBIIsSIET
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JIeJIO C aneJUSIIIMOHHBIMU XaJTo00M, TPeICcTaBIeHUEeM U TTOCTYITHB-
MY BO3paXkeHUSIMU OTHOCUTENIBHO HUX B palloHHBIN cya. Jlo ncte-
YeHUS CpOKa 00KaJTOBaHUS AEJI0 HE MOXKET OBbITh HAITpaBJIeHO B paii-
oHHBIi cyn (cT. 325 TTIK P®D).

Oco00eHHOCTBIO aneJUTSIIIMOHHOTO TIPOU3BOJICTBA SBIISIETCS TO, UYTO
Bce cynebHOe pa3dupaTesbCTBO MO IPaXIaHCKOMY Aey HauMHaeTCst
C caMOoro Havasa, T. €. CyJl UMeeT ITpaBo YCTaHABIMBATh HOBBIE (DaKTHI,
a TaKkxe McclieoBaTh HOBbIE ToKa3aTeabcTBa. PaccMoTpeHue u paspe-
IIeHKe JIeJa 1O CYIIEeCTBY B ane/UISIIMOHHON MHCTAHIIMU TIPOUCXOIST
TTO TTpaBUJIaM TIPOM3BOJICTBA B CY/IE TICPBOI MHCTAHITUY.

IIpn paccMoTpeHHH pa3penieHHH Jeja B Cyle ane/UISIHOHHON WH-
craHuuu cya npasomouet (ct. 328 T'TIK P®):

1) ocTaBUTH pelIeHrne MUPOBOTO CyIbU 0e3 M3MEHEeHUsI, XKano0y,

npejcTaBieHre — 0e3 YIOBIETBOPEHMUS;

2) W3MEHWTb pelleHne MUPOBOTO CYIbU MM OTMEHUTD €TI0 U TIPU-

HSITb HOBOE peIlCHUE;

3) OTMEHUTH pellleHre MUPOBOTO CYIbU IMOJTHOCTHIO MU B YAaCTH

U TIPEKPATUTH CYIeOHOE TIPOM3BOICTBO JINOO OCTABUTH 3asiBIICHUE

0e3 pacCMOTpeHusI.

MOMEHTOM BCTYTUICHUST PEIICHUST Cy/Ia arneJUISIITMOHHON WHCTaH-
LIMM CYUTAETCS IeHb BIHECEHUSI CYIeOHOTO pelleHuUs .

OCHOBaHUSMH 11 OTMEHBI WJIM H3MEeHEeHHs CYJe0HOr0 pelieHus] Mu-
posoro cyapu ssiasiorces (cr. 330 I'TIK P®D):

1) HempaBWIbHOE OIpeleieHrue 00CTOSITENbCTB, UMEIOIINX 3Ha-

yeHue IS Jeia;

2) HemOoKa3aHHOCTb YCTAHOBJCHHBIX CYIOM TIepBOM MHCTAHIIMU

00CTOSITENBCTB, UMEIOLIMX 3HAUCHUE [UIS JeJ1a;

3) HECOOTBETCTBHME BHIBOIOB CyJa MepBOM MHCTAHIIMU, U3JTOXKEH-

HBIX B pEIIEHUN Cyna, OOCTOSITELCTBAM Jea;

4) HapyleHue WU HelpaBUJIbHOE TTPUMEHEHNEe HOPM MaTepralib-

HOTO TIpaBa WJIX HOPM TPOIIECCYaThHOTO TIpaBa.

Hapymenne wim HenmpaBHJIbHOE NMpPUMEHEHHE HOPM MATEPHAJILHOTO
npaBa HaOmoaaercs B ToM ciaydae, ecim (ct. 363 I'TIK P®):

1) cyn He MpUMEHWT 3aKOH, MOJIEXKAIINI TTPUMEHEHMIO;

2) cya MPUMEHWI 3aKOH, He MOIeKAINi IPUMEHEHUIO;

3) cyI HempaBWJIBHO UCTOJIKOBAJ 3aKOH.

Hapyienue unu HenpaBUIbHOE TPUMEHEHNE HOPM TTPOlIecCyalb-
HOTO TpaBa SIBJSIETCS] OCHOBAHUEM JUISI OTMEHBI PellleHUs cyaa mep-
BOI MHCTAHIIMK TOJILKO TIPH YCJIOBUM, €CIIM 3TO HapYIIEHWE WJIN He-
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MpaBUIbHOE MPUMEHEHWE TPUBEJIO WJIM MOIJIO MPUBECTU K Hempa-
BWJIBHOMY pa3peineHuio aeja (ct. 364 I'TIK P®D).

B anennsimoHHOM mopsiake MOXeT ObITh TakKKe 00XKaJoBaHO 4acT-
HOE OIpe/iesieHUe Cy/1a, Ha UYTO MOTYT ObITh MOJAHbI YACTHASI XKajl00a U1
npeacTaBieHre IpoKypopa B TedeHue 10 qHel co THS BRIHECEHUsI OIpe-
JieJIeHUs MUPOBBIM cynbeit. Cy/ anesuIssiMOHHON WHCTAHIMN, PACCMOTPEB
YACTHYIO XKaJI00y, MpeCcTaBlieHne Npokypopa, snpase (ct. 334 TTIK P®):

1) ocraBUTb Onpe/eieHne MUPOBOTO CY/IbU O€3 UBMEHEHUs, a Ka-

JIOOY WJIM IpecTaBieHue — 0e3 yIOBIECTBOPEHNS;

2) OTMEHUTD ONpeIeIeHe MUPOBOTO CYIbY TTOJTHOCTBIO MIIH B Yac-

TH ¥ pa3peluTh BOIPOC IO CYILIECTBY.

2. Ilpouseodcmeo 6 cyoe
KaccauuoHHoU UHCIMAaHuuu

B kaccaimoHHOM nopsiike 00KAMYIOTCS He BCTYNUBIIKME B 3aKOHHYIO
cuIty cyneOHble penieHusi CyIoB odmeii iopucaukimu. [TpaBom Ha moma-
Yy KacCallMOHHOW XajoO0bl, TpeACTaBIeHUsT UMEIOT CTOPOHBI, JIUIIA,
y4JacTBYIOIIIME B JeJie, a TAKXKe TPOKYPOp, yJacTByoIIMii B aese. Cpok
MoJa4YM KaccallMOHHOM XaJloObl, MpecTaBieHus coctapisiet 10 nHei
CO JIHST BBIHECEHUSI CYJIOM OKOHYATEJbHOTO PEIIeHUSI.

He BcTynuBmme B 3aKOHHYIO CHJTY pelIeHHs] CyJa epBoiil MHCTAHIUN
MOIYT ObITh 002Kka10BaHbl B KaccanuonHom nopsake (cr. 337 I'TIK P®):

1) peleHUs] pailOHHBIX CYI0OB, PEIIEHUST TApDHU30HHBIX BOEHHBIX

CYZIOB — COOTBETCTBEHHO B BEPXOBHBII CY/ peCIyOJINKU, KPaeBoit,

00JIaCTHOM ¢y, cya ropona (eaepaaTbHOTO 3HAYEHUs, CYI aBTO-

HOMHOI 00J1aCTH, Cyl aBTOHOMHOIO OKpyra, OKpy:KHO# ((aoT-

CKUIi) BOGHHEIH CYI;

2) pellleHUsT BEPXOBHBIX CYyI0B PECITyOJIMK, KpaeBblX, 00JaCTHBIX

CY/IOB, CYZIOB TOPOIOB (heiepaJibHOTO 3HAUYEHMSI, Cya aBTOHOMHOM

00acTy, CynOB aBTOHOMHBIX OKPYTOB, OKPYXKHBIX ((I0TCKMX)

BOEHHBIX cynoB — B BepxosHsiit Cyn PD;

3) peienust CyneOHOM KOJUIETUM IO TpaXk IaHCKUM JesiaM U BoeH-

Hoii kojuteruu BepxoBHoro Cyna PO — B KaccaunoHHyo KoJuie-

ruto BepxosHoro Cyna PO.

Tak e Kak M B amneJUIIIMOHHOM TPOM3BOJICTBE, KaccallmOHHasT
xajioba, MpecTaBieHre MoAaloTCs B CY/l, KOTOPBIM ObLIO TPUHSITO Cy-
nebHoe peleHue 1o Aery. OgHaKo mpu 00XKaJloBaHUU CyIeOHOTO pe-
IIEHUsI B KACCALIMOHHOM TOPSIIKE HEJIb3sl MPEJACTABISITh HOBBIE TOKA-
3aTebCcTBa. VICKITIOUeHNE COCTaBJISIIOT TOJIBKO Te JI0Ka3aTelbCTBa,
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KOTOpbIE HEBO3MOXHO OBbLIO MPEJACTABUTDH B CY/ MEPBOM MHCTAHIIMU.
DakT HEBO3MOXHOCTH TIPEICTaBICHUS TOKa3aTeJbCTBa paHee TMpH-
JIETCSI JOKAa3bIBaTh CTOPOHE, MPEJACTaBUBILCH HX.

Conepxanne KacCAIMOHHO# JKaJI00bI, MPEICTABICHAS T0JKHO ObITh
caenyomum (ct. 339 T'TIK POD):

1) HaMMeHOBaHMeE cyla, B KOTOPBIN ampecyercsl Xajoba, Tpem-

CTaBJICHUE;

2) HamMeHOBaHMe JINIIA, TIONAIOIIETO XKaI00y WIN TIPeICTaBlIeHNUE,

€r0 MECTOXMTEIbCTBO WJIM MECTOHAXOXICHUE;

3) ykazaHue Ha pelleHue Ccyaa, KOTopoe 00XKalyeTcs;

4) TpeboBaHMS JINLIA, TTOAAIOIIETO XaJIoOy, WIM TpeOOBaHUS IIPO-

Kypopa, IPUHOCSIIIETo MpeAcTaBlIeHre, a TAK:Ke OCHOBaHUSI, TI0 KO-

TOPBIM OHU CUMTAIOT PEIIeHUE Cyaa HeTIPaBUIIbHBIM;

5) mepedeHb MpuUaaraeMbIX K KajoOe, MpeacTaBICHMUIO T0Ka3a-

TEJIbCTB.

[Ipu paccMoTpeHNN KaccallOHHOM KajJl00bl, IPEICTaBICHUS CYyX
MOXKeT BbIHECTH CJIeAYIolee onpeieieHue:

1) ocTaBUThH KaccallMOHHYIO Xayjio0y, MpeacTaBieHue 0e3 IBUKe-

HUSI, ecy Kajloba, MpeCcTaBieHue He COOTBETCTBYIOT TpeboBa-

HUsIM, TipeabsiBiaeHHbIM [TIK P®. TTpu aToM cy onpeaesnsieT Cpok,

B TEUEHME KOTOPOTO JIOKHBI OBITb MCIpPABJIEHBI HEIOCTATKMU.

B ciyuae ecinu nuiio, monasiiiee KaccallmOHHBIE XKajao0y, MpeacTaB-

JIEHWE, B YCTAHOBJIEHHBII CPOK BBIMIOJTHUT YKa3aHUsI, COIepXKalliu-

ecsl B OIpe/ie/IeHUH Cyaa, xkanoba, MpeacTaBieHne CUUTAIOTCS T0-

NAHHBIMU B JI€Hb TEPBOHAYAJIBHOTO TOCTYIUIEHUSI B cyd (4. 2

cT. 341 I'TIK P®);

2) BO3BpAaTUTb KAaCCAIMOHHYIO Xajo0y, MpeacTaBIeHue, ecliu He

BBITIOJIHBI B YCTAHOBJIEHHBIN CPOK YKa3aHUsI CyJbU, COAepKAILecs

B OIpeaesiecHUN 00 OCTaBJICHUU KaJo0bl, TIpeICTaBIeHUS Oe3 TBU-

SKEHMSI, UCTEK CPOK 00XKaJI0BaHUSI, €CJIU B XKajio0e, MpeaCcTaBIeHUN

He CONEPXKXUTCS MPOCchda O BOCCTAHOBICHUU CPOKa WM B €T0 BOC-

CTAaHOBJICHUU OTKAa3aHO.

KaccanmonHas xkaoba Bo3BpalaeTcst TakKe 1o Mpockoe JIniia, Tmo-
JIaBIIETO Xayo0y, KacCallMOHHOE MPeACTaBIeHNE, IIPU OT3bIBE €ro Mpo-
KYpOPOM, €CJIM JIeJIO He HAITPaBJIeHO B Cy/I KacCallMOHHOM MHCTaHIIUY.

Cynpsi moclie MoJydeHHs] KACCAIMOHHOM KaJo0bl, NMpeaCcTaBIeHUs
o0g3aH (ct. 343 I'TIK PD):

1) He mo3mHee CJIeAYIOLIEro IHS TOCJIe IHS MX MOJydeHUs Harlpa-

BUTD JIULIAM, YYACTBYIOIIUM B Jiejie, KOIUM XKalo0bl, MpeacTaBie-

HMS ¥ TIPWJIOKEHHBIX K HUM MTUCbMEHHBIX 10KA3aTeIbCTB;
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2) W3BECTUTH JIUII, YIACTBYIOILIKX B JeJie, O BpeMEHU U MECTe pac-

CMOTPEHHMSI XaJo0bl, TIPEACTaBIEHUS] B KacCAallMOHHOM TIOPSIIKE

B BEPXOBHOM CyJie PECITyOJIMKU, KpaeBOM, O0JIACTHOM CYjIe, Cy/e

ropona dheaepaabHOrO 3HaUYEHUS, CyIe aBTOHOMHOM 00J1aCTH, CY-

JlIe aBTOHOMHOTI'O OKpYyra, OKpY>kKHOM ((JIOTCKOM) BOEHHOM CY/IE;

3) MO WCTeYeHUU CpOKa, YCTAHOBJIEHHOTO ISl KacCallMOHHOTO

00>KaJTIOBaHUsI, HAIIPABUTh JEJIO B CYJI KACCALIMOHHOM MHCTAHIIMU.

J1o ucTeueHust CpoKa, yCTAHOBJIEHHOTO TSI KACCAlIMOHHOTO 00XKa-
JIOBaHUS, JIeJI0 HUKEM He MOXKET ObITh MCTpeboBaHO M3 cyna. Jluua,
YUYaCTBYIOIIME B JieJie, BIIpaBe 3HAKOMUTBCS B CYJIe C MaTepralaMu Jie-
Jla, TIOCTYNMUBIIMMU KacCallMOHHBIMHU XaJloOamu, TpeicTaBIeHUEM
1 BO3paXKeHUSIMU OTHOCHUTETHHO XKaJT0ObI, TIPEACTABICHUS.

Cyn KaccallMOHHOM MHCTaHIMM TIPOBEPSIET pellieHre cyia TepBoii
MHCTAHIIMY HA 3aKOHHOCTh M 000CHOBAHHOCTD, MCXO/ISI U3 TPeOOBAHUI
MpeACTaBJIEHHBIX JULIAMU B KaCCallMOHHOM Kajno0e, MpeaCcTaBIeHUN.
TIpu aTOM Cya MMeeT MpaBo OLEHUTH BCe MMEIOIIIMECS B JieJie T0Ka3a-
TEJIbCTBA BMECTE C TeMM, KOTOpbIE ObLIM TPEACTaBICHBI TPU Moaaue
KaccallMOHHOM KaJlo0bl, IPENCTaBASHUS, TIPY YCIOBUHU, UTO CYyJI YTBEP-
JIAJI, 9TO TIPENICTaBICHUE ITUX JI0KA3aTEeJIbCTB B Cy/e ObUIO HEBO3MOXK-
Ho. Cy uMeeT MpaBo MPOBEPUTH PellieHNe, BHIHECEHHOE CYIOM TIepBOit
WHCTAHIIMU, B TIOJTHOM 00beMe, €CJIM 3TO HEOOXOIMMO B MHTepecax 3a-
KOHHOCTH.

I'paxkmaHcKuM TpoleccyalbHbIM KomeKcoM P® ycTaHOBIEHBI
CPOKH, B MpefiesiaX KOTOPBIX JOJZKHbI ObITh PACCMOTPEHBI Jiejia B Kacca-
monHoit unctanuu (cr. 348 I'TIK P®):

1) BepXOBHBIi1 Cy/ peciyOJnKu, KpaeBoii, 00JaCTHOM CyII, CyI I'o-

pona denepaaTbHOTO 3HAYEHMSI, CY/l aBTOHOMHOM 00J1aCTH, CYII aB-

TOHOMHOTO OKpYTa, OKPY>KHOI ((pJIOTCKMIT) BOEHHBII CYI JOKHBI

paccMoTpeTh MOCTYMUBIIIEE IO KaCCAlIMOHHBIM Xaiobe, TIpeacTaB-

JIEHUIO JIeJIO He MO3Hee YeM B TeUeHHMEe Mecsilia CO THSI €0 MOCTYII -

JICHUST;

2) Bepxosublii Cyn PD noikeH paccMOTpeTh MOCTYMUBIIEE 1O

KaccallMOHHBIM Xajlo0e, TIPeJCTaBIeHUIO IeJI0 B TeUeHHe 2 MecsI-

1I€B CO JIHSI €r0 MOCTYIIICHUS;

3) KkaccallMOHHbIE Xan00a, MPeACTaBIeHUe T10 ey O 3allUTe U3-

OupaTeIbHBIX MPAB U MpaBa Ha yyacTre B pedepeHayMe TpaxkiaH

P®, moctynuBIme Ha pacCMOTPEHKE B CY/ KacCAllMOHHOM WHCTaH-

LIUU B IEpUOJI U30MPaTeIbHOM KaMIIaHWK, KaMTTaHUK pedepeHayma

JI0 JTHSI TOJIOCOBAaHMSI, PACCMaTPUBAIOTCSI CYIOM B T€UEHME S5 THEH cO

JTHST UX TIOCTYTIICHUST;
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4) KaccallMOHHBIE XaJlo0a, MpeJACTaBlIeHe Ha pellieHue Mo Aey

00 OTKa3e B peTUCTpallny KaHAuAaaTa (CIrcKa KaHINIaToB), 00 OT-

MeHe perucTpauuy KaHauaaTa (CIUCKa KaHIWAATOB), TMOCTYITHUB-

e B CyJ KacCcallMOHHOW WHCTAHIIMU B TIEPUOJ M30MpaTeTbHOI

KaMITaHWM, KaMIaHuM pedepeHayMa 10 JHS TOJ0COBaHUs, pac-

CMaTPUBAIOTCS CYJIOM He TTO3HEe JHST TOJIOCOBAHUSI.

[TpoBeaeHue cyneOHOro pa3dorpare/bcTBa MPOBOAUTCS IO OOLLIUMM
TpaBWIaM, MMPETYCMOTPEHHBIM JJIST CYIO0B TIepBOit MHCTAaHIIUU. OTKPBI-
BaeT cye0HOe 3aceqaHune MpeIceaaTeIbCTBYIOIINIA U OOBSIBIISIET, KAKOE
JIEJTO pacCMaTPUBAETCS, TT0 YbMM KacCallMOHHBIM 3KajlobaM, IpoBepsieT
MPUCYTCTBYIOIIMX JIUII, a TAKXKE MPOBEPSIET TTOJTHOMOYHS TTPeACTaBUTE-
JIT U TOKYMEHTBI, YIOCTOBEPSIONIMe ero mojHoMouus. ITocie atoro
TpeICeaTeIbCTBYIONINM OOBSIBISIET COCTAB Cyjia, KOTOPBIM OyIeT pac-
CMaTpUBaThCsl TpaXKIaHCKoe neno. [lema B KacCallMOHHOM WHCTaHIMM
paccMaTpUBarOTCSI CYJIOM B COCTaBe TpeX MPOodecCUOHAIbHBIX CYIei, O/1-
HUM M3 KOTOPBIX SIBJISIETCS TIPEICENaTeIbCTBYIONIMIA. JIMiaM, yuacTBylO-
LM B JieJie, pa3bsCHSIETCS MpaBo oTBoa cyabu. Cyl He MOXkKeT paccma-
TPUBATh JEJI0, €CJIM UMEIOTCA cieayiomue ocHopanus (ct. 16 T'TIK PD):

1) mpu mpeabiayleM pacCMOTPEHUH TaHHOTO Jiejia CY/ibsl y4acTBO-

BaJI B HEM B KaueCTBe MPOKYpopa, CeKpeTapsi CyneOHOro 3acenaHusl,

MpeICTaBUTEISI, CBUIIETEISI, KCIIEpTa, CIeIMalIiCTa, TIepeBOIIMKa;

2) Ccymbs SIBASIETCS] POACTBEHHUKOM WJIM CBOMCTBEHHUKOM KOTO-

JIN0O 13 JIULI, YYaCTBYIOLUX B Jiejie, TMOO UX MpeACTaBUTENei;

3) cyaps JIUIHO, MPSMO WJIM KOCBEHHO 3aMHTEPECOBAH B UCXOME

Jiesia Ih0 UMEIOTCSI MHbIE OOCTOSITEIhCTBA, BBI3BIBAIOIINE COMHE-

HHE B €r0 00beKTUBHOCTHU U O€CIIPUCTPACTHOCTH.

B coctaB cyna He MOryT BXOAWTb JIMIA, COCTOSIIME Medy COOOI
B POJICTBE.

[Tocne 3asiBieHUsI OTBOIOB CyIbW JIMIlA, YYaCTBYIOIIME B JeJe,
HMMEIOT TPaBo 3asBJIATh XOIaTalCTBa IO BCEM BOIIPOCaM, CBSI3AHHBIM
C Pa3dMpaTebCTBOM JeJia B Cy/le KacCallMOHHOW MHCTaHIUU, KOTO-
pble pa3pelarTcsl HeMOCPEACTBEHHO Ha cyneOHoM 3acenaHuu. Pac-
CMOTpEHHE JieNia B Cy/ie KacCallMOHHOM MHCTAaHIIMY HAYMHAETCS C J0-
Kjana cyapu. JIoKIaaumK u3naraet o0CTosSITeIbCTBA [iesia, COfAepX)KaHue
pelIeHusT cyaa MepBoi MHCTAHIIMU, TOBOJBI KACCAIIMOHHBIX JKaJ00BbI,
TIPENCTaBICHMS M TTOCTYIMBIIIMX OTHOCUTEIBHO HUX BO3paXkKeHU, CO-
Jiep>KaHue MPeaCTaBIEeHHbIX B CYll HOBBIX JOKA3aTelIbCTB, a TakXkKe CO-
00IIaeT MHbIE TaHHbIE, KOTOPbIe HEOOXOAMMO PACCMOTPETh CYIy JUISI
npoBepku pereHust cyaa (cr. 356 T'TIK P®). [1epBbiM B cyae Kacca-
LIMOHHOW MHCTAHIIMM BBICTYIAET JIMIIO, TOJABIIEe KacCAallMOHHYIO
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Xanoly, WIK ero mpeacTaBuTelb. Ecu MpoKypopoM ObLIo MpuHece-
HO KaccalluOHHOE TpeICTaBIeHUe, TO TIEPBBIM B CY/IeOHOM 3aceqaHuu
BBICTYIIAeT IPOKYpop. B ToM ciyyae, eciin mMeeT MeCTo 00KajloBaHUe
CyneOHOro pellieHus 00eMMU CTOPOHAMU, TO TIEPBbIM B MPOLECCe CY-
NeOHOTO pa3drpaTesbCTBa BBICTYMNAET UCTell. B cyne uccienyorces 10-
KazaTeabCTBa, MPeACTaBlIeHHbIe CTOPOHAMU, €CJTU CY/ TIPU3HAET, YTO
MpeacTaBIeHUE UX B CyJe MEePBOl MHCTAHIIMKM ObLIO HEBO3MOXHBIM.
A TakXe MOTYT UCCIIeI0OBAThCS 10Ka3aTeIbCTBA, B UCCICIOBAHUM KO-
TOPBIX OBLIO OTKA3aHO B Cyde NepBOil MHCTaHIMU. B ciyyae, eciau
B Cyle KaccallMOHHOW MHCTaHUMUM MCCIENOBAIMCh HOBBIE J0OKa3a-
TEJIbCTBA, TIPOBOAATCST CyIeOHBIC TIPEHMS 10 TTpaBWJIaM, TIPEIYCMOT-
perHbiM ['TIK P®. [To okoHYaHMM CyAeOHBIX TPEHUI CYy yaaasieTCst
B COBEIIATEJIbHYIO KOMHATY JIJISI IPUHSITUS CYIe0HOTO pelleHUsI.

Cya KaccanMOHHOM WHCTAHIMH NPU PACCMOTPEHHHM KACCAIHOHHBIX
Kanoobl, npeacrasiaenus Bnpase (ct. 361 T'TIK P®):

1) ocTaBuUTh pellleHUE Cyda IepBOM MHCTAaHLUMU 0e3 M3MEeHe-

HUs, a KacCallMOHHbIE XaJlo0y, MpeacraBieHne — 6e3 yaoBIeT-

BOpEHUS;

2) OTMEHWUTH pellleHue Cya MepBOii MHCTAHIIUM TTOJTHOCTBIO WIIK

B YaCTM M HAIPaBUTh [IeJI0 HA HOBOE pacCMOTPEHUE B Cy/ TIEpBOIA

WHCTAHIIMY B TOM K€ WJIM UHOM COCTaBe CyIeid, eC/ii HapyllIeHusI,

JOTYIIEHHBIE CYIOM TMEePBOI MHCTAHIIUM, HE MOTYT OBITb MCIIPaB-

JIEHBI CYJIOM KacCallMOHHOI MHCTAHIINH;

3) M3MEHWTb WJIM OTMEHMThL pellleHWe cyla TepBOd WHCTAaHIUU

U TIPUHSITh HOBOE pellieHre, He TepeaaBasi 1eJIo Ha HOBOE pacCMOTpe-

HHUE, €CIU 0OCTOATENILCTBA, UMEIOLIME 3HAaUEHUE [UIS JIeJla, YCTAaHOB-

JICHBI Ha OCHOBAaHMU UMEIOIINXCS U TOTTOJTHUTEIBHO TPEICTaBIeH-

HBIX I0KA3aTeNIbCTB;

4) OTMEHWTb pelleHue Cyla MepBOi MHCTAHIIUU TTOJTHOCTBIO WIIN

B YaCTH Y MPEKPATUTh TPOU3BOICTBO MO eIy TUOO OCTaBUTh 3as1B-

JieHue 6e3 pacCMOTPEeHUSI.

OcHOBaHMSI IS OTMEHBI M WU3MEHEHHUSI CYAeOHOIro peIieHUs
B KaccallMOHHOM TTOPSIAKE TaKKe Ke, KaK 1 IS aneJITIIMOHHON UH-
ctaHuuu. [1To oKOHYaHUM Pa3doUPaATENbCTBA MO I'PakTAHCKOMY ey
B CyJie KacCallMOHHOW MHCTAHIIUU CyJl BBTHOCUT KacCallMOHHOE Ormpe-
JieJieHUe, KOTOpoe J0KHO COepXkKaTh cieaywiue nojoxenus (ct. 366
I'TIK P®):

1) naty ¥ MecTO BbIHECEHMUSI OTpe/Ie/ICHMSI;

2) HaMMEeHOBaHMe Cy/a, BBIHECIIETO OIpee/ieHre, COCTaB Cya;

3) nu10, MojaBllee KacCallMOHHYIO XKajlo0y, MpencTaBlIeHue;
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4) KpaTKoe CoJepKaHue 00KaayeMOoro pelieHUs cyaa MepBoii MH-

CTAaHIIMK, KACCALIMOHHBIX XKaJI00bI, IIPEICTABICHMSI, TPEACTABICH-

HBIX JOKA3aTeIbCTB, OOBSICHEHUIA JINLI, YIaCTBYIOIINUX B PACCMOT-

PEHMU JeJia B Cy[e KacCallOHHO MHCTAHIINN;

5) BBIBOMABI Cyla MO pe3ybTaTaM PacCMOTPEHMSI KacCallMOHHBIX

JKaJIOOBI, ITPEACTABICHMSI,

6) MOTHUBBI, ITO KOTOPBIM CYy/J IMPUIIE] K CBOMM BbIBOJAM, U CChII-

Ka Ha 3aKOHBI, KOTOPBIMHU CYJI PyKOBOICTBOBAJICS.

KaccammonHoe omnpeiesieHre BCTYIAeT B 3aKOHHYIO CHIJTY C MOMEH-
Ta €ro BEIHECCHUSI.



JIEKIIA Nel4. Tlepecmotp
BCTYNMBIIUX B 3AKOHHYIO CUIIY pPellleHuil cyaa
B Cy/e HAA30PHOM MHCTAHIUHA

B nopsinke Han3opa nepecMaTpuBalOTCA PEIICHUS Cylla KaK aresiisi-
LIMOHHOM, TaK Y KacCallMOHHOW MHCTAHIIMK, BCTYMHUBIIUE B 3aKOHHYIO
cuiy. ITocne BCTyrieHUs anesuIsIlMOHHOTO PellieH s UM KaccalluoH-
HOTO OTIpeNiesIeHHsI B 3aKOHHYIO CHJTy OHO MOXET OBITh 003KaJlOBaHO
B Iopsijike Hajazopa B TedeHue 1 roga. [IpaBom Ha rprHeceHue Kajlo0bl
WJIY TIPEICTaBIeH s 00J1aJat0T JIU1a, YYaCTBYIOIIUE B JIEJie, a TAKXKE JIH-
11a, He YJaCTBOBaBIIIME B Jiejie, HO CUMTAIOIIME, YTO UX ITPaBa U 3aKOH-
HbIe MHTEPEChl HapyllIeHbl CyleOHbIM TMOcTaHOBIeHUeM. HamzopHoe
MPOU3BOACTBO OTJIMYAETCS OT KACCALIMOHHOTO U amnesUISILIMOHHOTO TMpo-
M3BOJICTBA TEM, UTO XaJ00y MOTYT MPUHECTU B CYIl HE TOJBKO yJaCTBY-
o11IMe B JeJie JINIIA, YTO UMeeT oueHb OoJibitioe 3HaueHue. B ct. 377 I'TIK
P® ycraHOB/IEHO MPaBWJIO MOJAYM HAI30PHOI XKajao0bl MW MPEICTaB-
JIEHUST TIPOKYpOpa, a TOUHEee, Ha pellieHre KaKoro cyla U B KakKoi cyi
MOXeT ObITh TToJJaHa Kaio0a ¢ cOOJI0IeHUEM TIOJCYTHOCTH.

Hanzopnas xkano0bl WK NpeICcTaBIeHHe NPOKYPOPA JOIKHbI Cojep-
xkatb (cT. 378 TTIK P®):

1) HaumMeHOBaHUE Cyla, B KOTOPbII OHU alpecyroTcs;

2) HaMMeHOBaHMe JIMIIA, TOJAIOIIETO XKajlo0y WM MpeacTaBie-

HUE, €r0 MECTOXMTEIbCTBO WJIM MECTOHAXOXIEHWE U Mpolec-

cyalbHOE TTOJIOKEHME B JIeIe;

3) HaMMEHOBaHUS IPYTUX JUL, YYaCTBYIOILUX B Jiese, UX MECTO-

JKUATEJIBCTBO WM MECTOHAXOXICHUE;

4) ykazaHMe Ha CyIbl, pacCMaTpUBAaBIIIKE JeJIO TI0 MepBO, anes-

JIAIIMOHHOM, KacCallMOHHOW WJIM Haa30pHOW WHCTAHIIMU, U CO-

Jep>KaHUe TIPUHSTBIX UMW PEIICHUIA;

5) ykazaHue Ha pelleHue, omnpee/eHne Cyna W MOCTaHOBICHUE

npe3uanyMa cyja HaJ30pHON MHCTAHIIUM, KOTOPbIe 00XKaTYyIOTCS;

6) yKazaHue Ha TO, B YeM 3aKJIIOUaeTCs JIOMYIIEHHOE CylaMU Cy-

LIECTBEHHOE HAapylIeHUE 3aKOHA;

7) mpochOy nmlia, IOAAIOIeTo Xaxo0y WIN IIpeAcTaBIeHUe.

B HagzopHoOIl Xkanobe iuia, He TPUHUMABILIETO y4acTus B JIefe,
TOJIKHO OBITh YKa3aHO, KaKWe MpaBa WU 3aKOHHbIE MHTEPECHI 3TOTO

136



JIMLIa HApYLIEHbI BCTYMUBIIUM B 3aKOHHYIO CHJIYy CYAeOHBIM MOCTa-
HOBJIeHUEM. B cirydae ecim Haa3opHasl kajnoba WIIM MpeicTaBIeHue
MTPOKYpOpa paHee MOAaBaINCh B HA30PHYIO MHCTAHITNIO, B HUX JIOJIK-
HO OBITH YKa3aHO Ha TPUHSTOE pellleHne cyna. Ham3opHas kanoba
JOJDKHA OBITh IMOAITMCAHA JIUIIOM, TTOJAIOIINUM XaJI00y, WIN ero Tpe/-
craputeneM. K kamoGe, MOmaHHON TIpeaCcTaBUTEEM, TPUIAraroTCs
JIOBEPEHHOCTH WJIU IPYTOi TOKYMEHT, YIOCTOBEPSTIONINE TIOJTHOMOYMST
npencrasutens. [IpencraBieHne POKypopa MTOJIKHO OBITH TTOAIHCA-
HO TTPOKYPOPOM.

[Mpu mogave Ha30PHOM KaTOOBI WM MPENCTABICHUS CYl TOJKeH
MPUHSITH XKajlo0y K mpoun3BoacTBy. Cyl He UMeeT MpaBa OCTaBUTH XKa-
JIOOY WJTM TIpeicTaBIeHre Oe3 ABMXKEeHUST, 0TKa3aTh B MPUHSITUY KaJlo-
ObI 1M nipeAcTaBieHus. Cya uMeeT MPaBo TOJBKO BO3BPATHTH HAA30P-
HYI0 XKaJ100y WJIM MNpPEACTABJEHHE INPOKYpPOpa 0€3 pacCMOTPEHHS IO
cymectBy, ecan (ct. 380 I'TIK P®):

1) xamo0a nau mpencraBieHUe He OTBEYAIOT TPeOOBaHUSIM, TIpeIy-

cmotpeHHbIM ['TIK PD;

2) xajloba WIM MpeacTaBleHUe IOAaHbl JMUIIOM, HE MMEIOIIUM

TpaBa Ha oOpallleHre B CyJl HAI30pHOW WHCTAHIINH;

3) mporyllieH cpoK obkajoBaHuUs CyaeOHOro ITIOCTAHOBIEHUSI B I1O-

PSIIKE HAI30pa M K XKanobe He MPUIIOXKEHO BCTYIUBIIEE B 3aKOHHYIO

CHWJTy OIpe/ieIeHHe Cy/ia O BOCCTAHOBJIEHUM 3TOTO CPOKa;

4) 10 IPUHATHS XaJT00bl MU TIPEACTABICHUS K PACCMOTPEHMIO TIO

CYIIECTBY MOCTYMWIa MPock0a 00 UX BO3BPAIIEHUY WM OT3bIBE;

5) xajoba WM TpeAcTaBIeHue MOJaHbl ¢ HapylIeHUeM TpaBUI

MOJICYTHOCTH.

B cyne Han3opHOI WHCTaHIIUU JEO paccMaTpUBaeTCS U paspe-
IIaeTcs o CYIIECTBY B TeueHue 1 Mecsa, 3a ucKiIodeHueM Bepxos-
Horo Cyna P®. BepxoBHbiM Cynom P® neno 10KHO OBITH pacCMOT-
peHo B TedeHue 2 MecsiieB. [Tocie paccMOTpeHMs HaA30PHOM KaTo0bI
WM TIPEJCTaBJIEHUS TIPOKYpOpa CyJ MPUHUMAET pelieHue ucTpedo-
BaTh [IEJI0, €CJIM UMEIOTCSI COMHEHUST B 3aKOHHOCTH CYIeOHOTO TocTa-
HOBJICHUsI, WJIM OTKa3aTh B MCTPeOOBAHWM [iejla, eCJIU U3JIOKEeHHBIe
B XaJloOe MJIM TIPEeNCTaBIeHUN JTOBOAbI HE MOTYT MOBJIeUb 3a CO0Oi
BO3MOKHOCTb OTMEHBI CyAeOHOro moctaHoBieHust. OCHOBaHUEM ISt
repecMoTpa (T. €. OTMEHBI WJIM U3MEHEHUST) CyleOHBIX TTOCTaHOBIIE-
HMI B HAI3OPHOI MHCTAHIINY SIBJISIETCST HAJTMUME CYIIECTBEHHBIX Ha-
PYLIEHUI HOPM MaTepUaIbHOTO MW MpolieccyaabHoro mpasa. [Toc-
Jie TIPUHSTUSL HAaZ30pHOM XaJIoObl WM TPEICTaBICHUST MTPOKYypopa
Cy/ BBIHOCHUT OTIpe/ieJieHre O Ha3HauYeHWU CyleOHOTo pasdupaTelib-
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CTBa C M3BEILEHUEM JIMI[ O MeCTe W BpeMeHU ero nposeacHust. [pu
MPOBeIeHNU CYIeOHOTO pa3oMpaTeIbCcTBa CYIbsI-TOKIATINK 13jIara-
€T OOCTOSITENIbCTBA Niea, ComepkaHue CyneOHBbIX MOCTaHOBJICHUIA,
MPUHSTHIX T10 ey, MOTUBBI HAJA30pHO KaloObl UM MpeacTaBiIe-
HUS TIPOKYpOpa U OTIpeieIeHUs 0 BO30YXIeHUHM HaI30pPHOTO TTPOU3-
BOJICTBA.
Cyn, paccMOTpeB JieJio B opsake Haazopa, saupase (cT. 390 I'TIK PD):
1) ocTtaBUTH CyaeOHOE MOCTAHOBIEHUE Cya MepBOii, BTOPOI WU
Ha/30PHOU MHCTAHIIMY 0€3 U3MEHEHMUSs, HaI30PHYIO Xajao0y Wiu
MpeacTaBjieHue MPOKypopa o MepecMoTpe JeJia B MOpsiiKe Haa30-
pa — 6e3 yIOBJIETBOPEHUS,;
2) OTMEHUTbH cyneOHOe MOCTAaHOBIEHUE Cyla IIePBOI, BTOPOIi WU
HaJI30pHOM MHCTAHIIMY TTOJTHOCTBIO JTMOO B YACTH U HATIPABUTD e~
JIO Ha HOBOE PacCMOTPEHUE;
3) OTMeHUTH cylneOHOe TOCTAHOBIEHNE Cya MePBOi, BTOPOIA WK
HaJA30pHOI MHCTaHIMU TOJHOCTBIO JIUOO B YacTU U OCTAaBUTh
3asBJIeHUE 6e3 paCCMOTPEHHUSI TMOO TIPEKPATUTD MPOU3BOACTBO 11O
neny;
4) OCTaBUTb B CWJIE OJHO M3 TIPUHSATHIX IO JIeJTy CyIeOHBIX MOCTa-
HOBJICHUIA;
5) OTMEeHMTH 1100 U3MEHUTD CyAeOHOE ITOCTAHOBJICHHE CyIa IIep-
BOI1, BTOPOIi MJIM HAA30PHOI MHCTAaHLIMM U IIPUHSITh HOBOE Cyae0-
HOe TOCTaHOBJIEHME, He TiepeaaBasi AeJo IJIsi HOBOTO pacCMOTpe-
HUs, €U JOMyIleHa OIIMOKA B MPUMEHEHUHN U TOJIKOBAHUU HOPM
MaTepHraJbHOTO MpaBa;
6) OCTaBUTh HAI30PHYIO XaJIO0y MM TIPeACTaBIcHUE TTPOKypopa
6e3 pacCMOTPEHHsI, €CJTM Ha TO UMEIOTCSI OCHOBaHMSI.



JIEKTIMA Ne 15. Tlepecm

110 BHOBb OTKPBIBIIMMCS 00CTOATEIbCTBAM
peleHuii, onpeaeaeHui cyaa,
BCTYNMBIIUX B 3AKOHHYIO CHILY

1. Ocnosanus 0aa nepecmompa
6cmynueuiezo 8 3aKOHHYI0 CUly aKkma
N0 6H06b OMKPBIGUIUMCSL 00CMOAMEAbCIEAM

[TpeameTom cyaeOHOI IesITeIbHOCTU TIPU MEPECMOTPE CyaeOHOro
pelIeHUs] IO BHOBb OTKPBIBILIMMCS OCHOBAHMSIM SIBJISIIOTCSI HE BCTY-
NMBLINE B 3AKOHHYIO CHJTY cyleOHble pemenus. JIlo0bie pelieHust, onpe-
JIeJIeHUsI, TIOCTAHOBJIEHUSI MOTYT ObITh NIEPECMOTPEHbBI MO BHOBb OT-
KPBIBIIUMCSI 0OCTOSITEILCTBAM, €CJIA 3TU 00CTOSITEILCTBA HA MOMEHT
paspellieHus Jejia He ObLIM U3BECTHBI HU JIMLIAM, YYaCTBYIOLLIUM B Je-
Jie, Hu cyny. OCHOBaHMSMM JJISI TIEPECMOTpPa 110 BHOBb OTKPBIBIIUMCSI
00CTOATENbCTBAM PELLIeHUs, ONIPE/ICIEHUS Cyla, TOCTAHOBJIEHUS Mpe-
3UIMyMa CyJla HaJI30pPHOW MHCTAHIIMU, BCTYIIMBIINX B 3aKOHHYIO CH-
J1y, SIBJISIIOTCSL:

1) cymecTtBeHHBIE IS Iejla 0OCTOSITEILCTBA, KOTOPhIe HEe ObLIM

1 HE MOTJIX OBbITh U3BECTHBI 3a5IBUTEITIO;

2) 3aBelOMO JIOXKHBIE MOKa3aHUsI CBUAETENSI, 3aBEIOMO JIOXKHOE

3aKJII0YEHUE DKCIIEePTa, 3aBeJOMO HENPaBUIbHBINI nepeBo, dhab-

cuduKalus 10Ka3aTeJbCTB, MOBJIEKIINE 32 COO0I MPUHSITUE He3a-

KOHHOTO WM HEOOOCHOBAHHOIO DEIEeHUs, ONpeAesieHusl Cyaa,

MOCTAaHOBJIEHUSI MPE3UANYyMa Cy/la HAI30PHOM MHCTAHIIMU U yCTa-

HOBJIEHHbIE BCTYMMBIIUM B 3aKOHHYIO CUJTy IPUTOBOPOM CY/Ia;

3) TpecTyrieHusl CTOPOH, IPYTUX JIUI, YYaCTBYIOUIMX B Jejie, UX

MpeaCcTaBUTENeH, TIPEeCTyIUIeHUsI Cy/leil, COBEepIlIeHHbIE TP pac-

CMOTPEHUHM U pa3pellieHNH JaHHOTO Jiejia U YCTAaHOBJIEHHbIE BCTY-

MUBIIMM B 3aKOHHYIO CUJTY TIPUTOBOPOM CYJ1a;

4) oTMeHa pelleHus, TPUTOBOpa, ONpeAeeH s Cyla Uin mocTa-

HOBJIEHUS TIpe3uiMyMa cyja HaA30pHOi MHCTaHIMU KOO mocra-

HOBJIEHUS TOCYTaPCTBEHHOTO OpTraHa Uy OpraHa MECTHOTO CaMO-

YIPaBJIEHUS, TTOCTYKUBILIMX OCHOBAHUEM JIJIs1 IPUHSITUSI PEIICHUS,
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onpeaeaeHus cyaa Win MOCTaHOBJICHMSI TTpe3uaMymMa cyia Haa30p-

HOW MHCTAHLIMU.

CyllecTBEeHHBIMU IS [IeJia OOCTOSTEIbCTBAMM OYIOYT SIBJIATHCS TE
00CTOSITeILCTBA, KOTOPbIE CIIOCOOHBI MOBIUSATL Ha MCXOM 1efa, T. €.
3TH O00OCTOSATENLCTBA B TOM MJIM MHOM Mepe IOJKHBI U3MEHSITh, IIpe-
KpalllaTh WJIM CIIOCOOCTBOBATh BOBHMKHOBEHUIO MaTEpUaJbHOIO JIMOO
MIPOIIeCCyaIbHOTO TIpaBa y JINLIAa, MMOJABIIeTo 3asgBieHre. Takum oopa-
30M, HE MOTYT pacCMaTpUBAaThCS B KAY€CTBE BHOBb OTKPBIBILIMXCSI 00CTO-
SITEJIbCTB T€ OOCTOSITEIHCTBA, KOTOPhIE BO3HUKIIM IOCJIE BBIHECEHUS
CyIe0HOro pelreHus, 1aXxe eCad OHM BJIEKYT BOBHUKHOBEHUE, U3Me-
HEHHEe WM TIpeKpallleHrue MaTepHaabHOTO JIM0O MPOLECCyalbHOIO
mnpasa.

BHOBb OTKPHIBIIMMMKCST OOCTOSITEILCTBAMU IIPU3HAIOTCSI 0OCTOSI-
TeJIbCTBA, KOTOPbIE CYLIECTBOBAIM HA MOMEHT BBIHECEHMSI CYI€OHOTO pe-
IIEHMsI, HO O HUX He 3HAJIM 1 He MOTJIM 3HATh JIMIIa, YIaCTBYIOIIE B Iee,
wim cyn. [TomuMo cylecTBOBaHUSI BHOBb OTKPBIBLIMXCSI 0OCTOSITEILCTB,
IUTSI 0OpallleHusI B Cyl HEOOXOIMMO OIIpeAe/ieHe Cyaa, BCTyIUBIIEE B
3aKOHHYIO CWJIY, O TOM, YTO UMEIOT MECTO TaKKe OOCTOSITEIbCTBRA.

2. Ilopsodok o6pawenus 6 cyo c 3as6.1eHuem 0 nepecmompe
cy0eOHO020 aKma no 6HO6b OMKPbIGUIUMCS
obcmoameavcmeam

[IpaBoM Ha Tomavy 3asiBJEHMSI, TIPEICTABICHUS O TIEPECMOTpPE IO
BHOBbB OTKPBIBIIMMCST 0OCTOSITETLCTBAM PELICHUSI, OTIPE/IeIeHUS Cya,
MOCTAHOBJICHUS Mpe3uaUyMa cyla HAA30pHOI MHCTAHLIMU 00J1afaioT
CTOPOHBI, TTPOKYPOD, APYTHE JINIIA, YIaCTBYIOIIME B neie. Takue 3as1B-
JIEHUSI TIOIAt0TCS B CYJI, IPUHSBIIUI pellieHre, oTpeneeHre U T10-
cTaHoBJeHMe. Takue 3asBleHUe, PEICTABICHUEe MOTYT OBbITh ITOIAHbI
B TEUEHME 3 MECSILIEB CO THS YCTAHOBJICHUSI OCHOBAHMIA JIJIST TIEPECMOT-
pa (cT. 394 TTIK P®). Cpok rmonauu 3asiBjieHMsI, TIPEACTaBICHMS O TIe-
pECMOTpe TI0 BHOBb OTKPBIBIIMMCSI OOCTOSITEIbCTBAM SIBJISIETCS TIPOLIEC-
CYaJTbHBIM, TTO3TOMY B TIOPSIZIKE, TIPETYCMOTPEHHOM ITPOLIECCyaTbHBIM
3aKOHOJIaTEeJIbCTBOM, OH MOXET ObITh BOcCTaHOBJIeH. [1o 1aHHOMY BUIY
MPOU3BONICTBA YCTAHOBJIEHBI CPOKM TIOAAYM 3asiBJIEHUS O TTEPecMOTpe
MO BHOBb OTKPBIBILIMMCSI O0CTOSITEILCTBAM BBUIY CYIIECTBYIOIIUX OC-
HOBaHMi1 Ut epecMoTpa. CpoKH mogaum 3asBieHus], €CIM OOHapyxke-
HBI CYIIECTBEHHbBIE OOCTOSITEILCTBA, KOTOPbIE HE ObUIM U HE MOTIJIHU
OBITh U3BECTHBI 3aSBUTENIO, UCUMCISIOTCST CO JTHSI OTKPBITUST CYIIECT-
BEHHBIX 00CTOSITeNIbCTB. EC/M BBISIBJICHBI 3aBEJIOMO JIOXKHBIE MOKa3a-
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HMSI CBUIETENICH, JIOXKHOE 3aKIIIOYeHUE 3KCTIepTa, HeMpaBUIbHBII Tiepe-
BOI, (habCcUbUKALIMS TOKAa3aTeTbCTB, TPECTYTUICHUS] CTOPOH, WX TpeJi-
CTaBUTEJICH U IPYroe, TO CPOK MOJAUM 3asIBJICHUSI UCUMCIISICTCS CO THSI
BCTYIUIEHMSI B 3aKOHHYIO CHJTy TIPUTOBOpA TI0 YTOJIOBHOMY neny. Ecim
MpOM30IILIa OTMEHA pellieHus, IPUTOBOpa, OINpeaeeHUs Cyaa UK Mo-
CTaHOBJICHUS TIPE3UAMyMa Cyla Haa30pHON WHCTaHIIUMHU JIMOO MOCTa-
HOBJIEHMSI TOCY/IapCTBEHHOTO OpraHa MJIM OpraHa MEeCTHOTO CaMOYII-
paBJIeHUsI, TOCTYXHWBIIUX OCHOBAHUEM IS TIPUHATHSI PelIeHUs,
orpenesieHUs Cy/la UM MOCTaHOBJICHUS TIPE3UINyMa Cyaa Haa30pHOMI
WHCTaHIIUM, TO CPOK MUCUMCIISIETCS CO THSI BCTYTUIEHUS B 3aKOHHYIO CH-
JIy pelleHus1, OTrpee/eHUsI, TOCTAHOBJICHUS.

3. Paccmompenue 3asneaenue (npedcmaenenus) no 6Ho6b
OMKPbIGUUMCA 00CIOAMEAbCMEAM

Cyn, pacCMOTpEB 3asIBJICHUE O TIEPECMOTPE 110 BHOBb OTKPBIBIIIMM-
cs1 0OCTOSITESILCTBAM, JIMOO YIOBJIETBOPSIET 3asIBJICHUE U OTMEHSIET pe-
IIeHe, oTpee/eHre, ITOCTAHOBJIEHNWE Cya, TMOO OTKa3bIBaeT B Tepe-
cMotpe aena. OnpezaeneHue cyaa o0 YIOBICTBOPEHUU U TIEpPEeCMOTpe
JieJ1a TI0 BHOBb OTKPBIBITMMCS OOCTOSITETLCTBAM O0XKATIOBAaHUIO HE TTO/T-
Jiexkut. [Tpon3BoiCTBO B HA30PHOI MHCTAHIIMY T10 3asIBJICHUIO O Iepe-
CMOTpE Jejia M0 BHOBb OTKPBIBIIMMCS OOCTOSITEIbCTBAM TPOMCXOIUT
COIJIACHO TIpaBUJIaM TpaxkaaHcKoro npousBosacTsa. Ilocae paccmorpe-
HHS M pa3penienns 1eJia No CYmIecTBY Cyl BBIHOCHT ONpe/iesieHne, KOTopoe
JIOJDKHO CONepPKAaTh:

1) BpeMs 1 MECTO BHIHECEHMSI OIIPEneIeHNS;

2) HauMEHOBaHWE U COCTaB CY/a;

3) cBemeHuUs O JIulie, OOpaTUBILIEMCS C 3asIBICHUEM;

4) KpaTKoe coJepxKaHue cyaeOHOro akTa, 0 IepecMoTpe KOTOPOro

MOCTAaBJIEH BOTIPOC;

5) KpaTkoe cofiepKaHue MpeaCcTaBICHHBIX MaTepuaIoB U 00bsIC-

HEHW JINII, yYaCTBYIOIIMX B JIeJIe;

6) BBIBOIBI CY/IA;

7) HOpPMBI MpaBa, KOTOPBIMU PYKOBOJICTBOBAJICS CYII TIPU BbIHECE-

HUU UTOTOBOTO OTpeeICHUS.



JIEKIIUSA Ne 16. ITpousBonacTso B cyne
C y4acTHeM HHOCTPAHHBIX TPAKIAH

1. Ilpoueccyaavnvle npasa u 00a3aHHOCMU
UHOCMPAHHBIX AUY

B rpaxmaHckoM Iporiecce 1Mo MHOCTPaHHBIMU JTMIIaMU TTOHUMa-
JOTCSA KaK MHOCTpaHHBIE JWIA, TaK W JIWIa 06e3 rpaxmaHcTBa, WHO-
CTpaHHBbIE M MEXIyHapoIaHble opraHu3anuu. [IpaBoBoe TMONOXEHUE
MHOCTpaHHBIX rpaxknaH B PO onpenensier denepanbHbIM 3aKOHOM OT
25 monst 2002 1. Nel15-P3 «O 1npaBOBOM TOJOXEHUU MHOCTPAHHBIX
rpaxnaH B Poccuiickoii denepaumn». CornacHo naHHoMy DenepaibHOMY
3aKOHY MHOCTPAHHBIN TPaXKIaHUH — (U3MUECKOe JUI0, HE SIBIISIIOIIeecs
rpaxaaHriHoM P® u nMmeroliiee goKa3aTeabcTBa HATMUMS TPAKIAHCTBA
(moamaHcTBa) MHOCTPAHHOTO TOCYAAPCTBA; A JMIO 0e3 rPAXKIAHCTBA —
busnueckoe 11110, He sIBIIsIONIEECs TpakaaHuHOM PD 1 He nuMmelolee
J0KAa3aTeIbcTB HAJTWYMS IpaxkaaHcTBa (TIOJIAHCTBA) MWHOCTPAHHOTO
roCy/IapcTBa.

WuocTpaHHas opranu3anusi — OpraHu3aiius, yuapexaeHHasi 3a rpa-
HUlel. B ropyuandeckoii tutepatype HeT KOHKPETHOTO OTpeaeIeHHST
MEXIyHapOIHOI opraHu3alnu. B HayKe MexXayHapoaHOTo MyoJInIHO-
TO MpaBa BBIACSAIOTCS MPU3HAKU MEXIYHAPOIHBIX OPraHU3allnid, B CO-
OTBETCTBUM C KOTOPBIMU MOXHO JIaTh OTIpeieIeHre MEeKIYHapOIHOM Op-
raHu3aluu.

Mexnynapoanas opranuzanmsa — oObeIMHEHUE TOCYIapCTB WU Ha-
LIMOHAJILHBIX OOIIECTB, aCCOIIMALIMIA, TPaKAAaH PA3IMUHbIX TOCYIAPCTB,
YUpEXKJIEHHOE Ha MOCTOSIHHON OCHOBE, MMelolllee OpraHbl yrpaBse-
HUS U NeMCTBYIONIee 1151 JOCTUXKEHUS OMpeIeeHHbIX LIeei.

CornacHo ct. 62 Koncturyuuu PO unocmpannsie epaxcdarne u auya
be3 epaxcoancmea noavzyromes 6 P® npasamu u necym obszanHocmu Ha-
paste ¢ epaxcoanamu P®, Kpome cirydaeB, yCTaHOBIEHHBIX (eaepab-
HBIM 3aKOHOM WJIM MeXIyHapoaHbIM qoroBopoM P®. CornacHo cT. 398
T'TIK P® uHocTpaHHbBIe rpaxkaaHe, Jinia 0e3 rpakIaHCTBa, MHOCTPaH-
Hble OpraHu3aluu, MEXIYHAPOIHbIE OPraHU3aLUK UMEIOT MPaBo odpa-
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mathbest B cyabl B PD 1151 321U ThI CBOMX HAPYLLICHHBIX WJIA OCTTAPMBAEMbBIX
paB, cBOOOI 1 3aKOHHBIX MHTepecoB. OnHako ['TIK PD npegycmorpeHo
U Takoe noyioxeHue, 4yto [1paBurenbctBoM PD MoryT ObITh yCTaHOBIIE-
HBI OTBETHBIE OTPAHWUYEHUST B OTHOIIIEHUU MHOCTPAHHBIX JIUI] TEX TO-
CyIapCTB, B cyJaX KOTOPBIX IOMYCKAIOTCS TAKKUE XK€ OTPaHUYEeHUST TTPO-
LIECCYATIbHBIX MPAB POCCUMCKUX TPAXIAH U OPTaHU3ALIUN.

HeobGxonumo Takske yKa3aTb, YTO MHOCTPAHHBIE IPaXkKIaHe He MO-
TYT OBITH B Cyle MPEACTaBUTEISIMUA WIM BBICTYNATh B 3alUTY IpaB
1 3aKOHHBIX MHTepecoB rpaxknaH PO.

2. Ilpoyeccyaavnas npasocnocodnocmo
UHOCMPAHHBIX MeNCOYHAPOOHBIX OP2AHU3AUUIL

B I'TTK P® 3akperuieHo, 4To rpaxaaHcKasl IpolieccyaibHas IIpaBo-
CIIOCOOHOCTB 1 AEECIIOCOOHOCTh MHOCTPAHHBIX TPaKIaH, JIUI] 03 rpax-
NAHCTBA onpedeasiomes ux auunsim 3akonom. B cr. 399 TTIK PO naer-
Cs ONpelie/ieHUe JUYHOrO 3aKOHA. DTO MPaBO CTPaHbI, TPAXAAHCTBO
KOTOpO TpaXJaHUH uMeeT. B ciyuyae, eciu rpaxaaHUH Hapsay
¢ TpaxmaaHcTBoM P® umeeT U MHOCTpaHHOE I'paXKIaHCTBO, €ro JINY-
HBIM 3aKOHOM CUMTAeTCsl POCCUICKOE MPaBo.

Ilpy HanuuuuM y rpaxjaaHMHa HECKOJbKUX WHOCTPAHHBIX TPax-
JIAHCTB €ro JIMYHBIM 3aKOHOM CYMTAETCsl MPAaBO CTPaHbl, B KOTOPOW
rpaxJIaHWH UMEET MECTO XUTEIbCTBA. B ciyyae, eciii MHOCTpaHHBII
rpaxJaHUH UMEEeT MECTO XuTeabcTBa B PD, ero JMYHBIM 3aKOHOM
CUYUTACTCS] POCCUICKOE TPaBO.

JIM4HBIM 3aKOHOM JiM1Ia 0€3 IpaXkIaHCTBa CYUTAETCS TIPaBO CTpa-
HbI, B KOTOPO#1 3TO JIULIO UMEET MECTOXUTEIbCTBO. JINII0, HE SABIISIO-
1eecss Ha OCHOBE JIMYHOTO 3aKOHA IPOLIECCYalbHO JIEeCIIOCOOHbBIM,
MOXET ObITh Ha TeppuTopuu P®P mpu3HaHO MpoleccyaabHO 1eecrno-
COOHBIM, €CJIM OHO B COOTBETCTBMM C POCCUICKUM TTpaBOM O0JIagaeT
MpolieccyabHOMN 1€eCOCOOHOCTBIO.

Yto Kacaercs mpaBOCIIOCOOHOCTU MHOCTPAHHOW U MEXIYHApOJI-
HOI OpraHu3alluu, TO OHA Onpedessemcs 6 COOMEEMmcmeuU ¢ AUUHbIM
3AKOHOM UHOCMPAHHOIU 0PeAHU3AUUY UAU C MENCOYHAPOOHBIM 002080POM.
Cornacxo ct. 400 I'TIK P® 1uyHbIM 32KOHOM MHOCTPAHHOW OpraHu3a-
UM CYMTAETCSI TIPABO CTPaHbl, B KOTOPOIl OpraHMU3alMsl yUpexKIeHa.
Ha ocHoBe 1nuHOTO 3aKOHA MTHOCTPAHHOI OpraHu3aluu ONpenessier-
csl ee mpolieccyaibHas MPaBOCIOCOOHOCTb.
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MHocTpaHHast opraHu3aliusi, He oOJjamamoliasi B COOTBETCTBUU
C JJUYHBIM 3aKOHOM TIPOIIeCCYaTbHOM MPaBOCIOCOOHOCTBIO, TaK XKe
KaK ¥ MHOCTpaHHOE JIMIIO, MOXeT ObITh Ha TeppuTopun PP rpusHaHa
MPaBOCTIOCOOHOI B COOTBETCTBUY C poccuiickuM mipaBoM. [Iporieccy-
aJibHasl MPaBOCMOCOOHOCTb MEXIYHAPOJAHOM OpraHu3alyu ycTaHaB-
JINBAaeTCsl Ha OCHOBE MEXAYHApOAHOTO IOTOBOpa, B COOTBETCTBUU
C KOTOPBIM OHA CO3/1aHa, €€ YUpeIUTEIbHbBIX TOKYMEHTOB MU COTJIa-
IIEHUs ¢ KOMIIETEHTHBIM opraHoM P®.

WMHocTpaHHbBIe TpaxkIaHe WIM WHOCTPaHHBIE W MEXIyHapOIHbIe
OpraHu3alMi MOTYT BECTU CBOM Jiejia B CyJle yepe3 MpeacTaBuTeei.
TIpencraBuTeIsIMU B JaHHOM CJTy4ae MOTYT ObITh TpaxkiaaHe PD, agBo-
Kar, opuaudyeckas dupMa (MMerolias paspelieHue Uin JUIEH31I0),
a TaK>Ke MHOCTPaHHBII allBOKAT U 1opuandeckasi hupma.

3. Ilodcydnocmp dea ¢ ynacmuem
UHOCMPAHHBIX 2PAXNCOAH

IMoacymHOCTh Iiesl ¢ yd4acTUeM MHOCTPAHHBIX TpakaaH oTmpeie-
JISIETCSI B COOTBETCTBMU € TosioxkeHusiMu 1. 3 T'TIK P®D.

Cyapl B PO BnpaBe TakKe paccMaTpuBaTh Jejia ¢ yIaCTHEM HHOCT-
PaHHBIX JiIL B cirydasx, ecyim (cT. 402 TTIK P®):

1) opraH ynpasieHusi, (huaInai Win MpeacTaBUTEIbCTBO MHOCTPaH-

HOTO JINIIA HaXomsITcsl Ha Tepputopun PD;

2) OTBETYMK MMEET MMYILECTBO, HaxosIeecs Ha Tepputopuu PD;

3) 1o meiry O B3bICKAHUM aJIUMEHTOB M 00 YCTaHOBJIEHUM OTLIOB-

CTBa UCTELl UMEET MECTOXUTENbCTBO B PD;

4) no geny o BO3MELICHUM Bpeaa, TPUUMHEHHOTO YBEUbEeM, MHBIM

MOBPEXIEHUEM 3M0POBbsI MJIM CMEPThI0 KOPMUJIbLIA, BPEIl MPUYH-

HeH Ha Tepputopur PD wim uctenr uMeeT MecTo XXUTeIbCcTBa B PD;

5) mo nmeny o BO3MELIEHWM Bpema, MPUUMHEHHOTO WMYILIECTBY,

JENCTBUE WIX MHOE OOCTOSITENbCTBO, MOCTYKUBIITME OCHOBAHUEM

JUISI IpEeIbsIBICHUSI TPEOOBAaHUS O BOMEIIEHUY Bpena, MMeIu Mec-

TO Ha TeppuTopun PD;

6) WCK BBITEKAeT 13 JIOrOBOPA, IT0 KOTOPOMY TTOJTHOE MJT YaCTUY-

HOE WCITOJTHEHUE TOJKHO MMETh MECTO WJIM UMEJIO MEeCTO Ha Tep-

putopuu P®;

7) MCK BbITEKAeT M3 HEOCHOBATEIbHOIO O0OrallleHUsI, UMEBIIEro

MecTo Ha Tepputopuu PD;

8) 1o meny o pacTopXXeHUHU Opaka UCTell MMeeT MECTO KUTEbCT-

Ba B P®D uau xoTs1 Obl OAUMH U3 CYNPYTOB SIBJISIETCSI POCCUMCKUM

rpaXkIaHUHOM;
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9) 1o nmeny o 3alIUTe YeCTH, JOCTOMHCTBA U JIEJIOBOM penyTaiuu
HCTELl UMEET MECTO JKUTETbCTBa B PD.
K uckmountensHoii moacyaHoctu cyao B P® orHocarcs (ct. 403
I'TIK P®D):
1) nmena o mpaBe Ha HEABMKMMOE UMYIIIECTBO, HaXOAsIIeecs: Ha Tep-
putopuu P®;
2) pAenamo criopam, BOZHUKAIOUIMM U3 JIOTOBOpA MEepeBO3KU, €CIIU
MepeBO3UNKM HAXOSITCsl Ha Tepputopun PD;
3) nmena o pacTOpXXKeHUU Opaka pOCCUNCKUX TPaXKIaH C MHOCTPaH-
HBIMM TPaXIaHAMU WJIY JIMLIAMU 0e3 rpakJIaHCTBa, eclii 00a CyI-
pyra uMeroT MecTo KUTeJIbCTBa B PD;
4) nena 1o aeny 00 ycTaHOBJIEHUH (haKTa, UMEIOIIETo I0puanIecKoe
3HauYeHUe, U (HaKT, KOTOPbIH HEOOXOIMMO YCTAHOBUTD, UME WU
HMMeeT MecTo Ha Tepputopuun PD;
5) nena, ecau rpakIaHuH, B OTHOILIEHUU KOTOPOTO MOJAeTCs 3asiBiie-
HMe 00 YChIHOBIIEHUY (YI0UYePEeHN ), 00 OrpaHMYEHIH I€eCITOCOOHOCTI
rpaxkIaHWHA WK O TIPU3HAHUM €r0 HelIeeCIIOCOOHBIM, 00 OObSIBICHUN
HECOBEPILEHHOJIETHETO TOJTHOCTBIO JIEECTIOCOOHBIM (IMaHCUIIALIUN),
O NPUHYAMUTEIBHOW TOCHUTAIN3ALMU B NCUXMATPUUECKUI CTaLlMO-
Hap, O TPOJUIEHUM CPOKA MPUHYIUTEIbHON TOCTIUTATU3AIMN TPaX-
JNAHWHA, CTPAAAIOLIET0 NICUXUYECKUM PACCTPOMCTBOM, O MPUHYIU-
TEJTHLHOM TICUXMATPUUYECKOM OCBUJIETEIbCTBOBAHUM, SIBIISICTCS
POCCUIICKMM TPakTaHMHOM MJIM UMEET MECTO XUTeNbCTBa B PD;
6) Iema, ecliv U0, B OTHOIIICHUH KOTOPOTO ITOIAeTCs 3asiBICHUE
O TPU3HAHUU OE3BECTHO OTCYTCTBYIOIIMM WIM 00 OOBSIBICHUU
YMEPIIUM, SBJISIETCS POCCUNCKUM TPaKIaHUHOM JIMOO UMENIO T0-
CJIeIHee U3BECTHOE MECTO KuTeIbcTBa B PMD 1 mpu 3TOM OT paspe-
LLIEHMS JAHHOTO BOIIPOCA 3aBUCUT YCTAHOBJIEHUE MPaB U 00s13aHHO-
CTeli TpaXknaH, UMEIOIINX MeCTO XXUTeNbeTBa B PD, opraHm3anmii,
HMMEIONIMX MeCTo HaxoxaeHus: B PD;
7) nmena o MPU3HAHWM BEINW, HaXomsImeicss Ha Tepputopun PO,
0eCXO3MHON WK O IPU3HAHUM TIpaBa MyHULIMIIAIbHOM COOCTBEH-
HOCTH Ha OeCXO3SIIHYI0 HEIBMKMMYIO BEIllb, HAXOASIIIYIOCS Ha Tep-
putopun PD;
8) nena o MpU3HAHWUU HEAEHCTBUTEIbHBIMU YTPAUYEHHON 1IEHHOM
Oymaru Ha TpeIbsiBUTEIISI WIM OPIEPHOI LIEHHOI OyMaru, BblaaH-
HbBIX TPaXJIAaHWUHOM WM TPAXAAHUHY, UMEIOIIUM MECTO XUTEJb-
ctBa B P®, 160 opranuzanueil Wiy opraHu3aliu, HaXOsIIMMCs
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Ha Tepputopun P®, 1 0 BOCCTAHOBJIEHUU TIpaB MO HUM (BbI3bIB-

HOE TIPOU3BOJCTBO).

CTOpOHBI MeXIy COOOM, eclii OIHOW M3 CTOPOH SIBJISIETCSI MHO-
CTpaHHOE JINTIO, MOTYT 3aKJIIOYUTh MPOPOTAIIMOHHOE COTJIallleHKe, T. €.
3apaHee M3MEHUTh MOACYIHOCTD Jiea 10 MIPUHSTHUS €ro CYIO0M K pac-
cMoTpeHuto. Jleno, kotopoe ObLIO TIPUHATO cyaoM P® k mpousBos-
CTBY, pa3peniaeTcsi UM IO CYIIECTBY, €CJIM AaXKe B CBSI3U C UBMEHEHU-
€M TPaXKTaHCTBA, MECTO KUTEJIbCTBA MM MECTO HaXOXIEHUSI CTOPOH
JIMO0 MHBIMU OOCTOSITEILCTBAMU OHO CTajlo TOJACYAHO CYIy IpYroi
ctpansl (cT. 405 TTIK PD).

4. Ilpusnanue u ucnoanenue peuwieHui
UHOCIPAHHBIX CY008

JIOKYMEHTBI, BbIIaHHbIE, COCTABIEHHbIC WM YIOCTOBEPEHHBIE B CO-
OTBETCTBUM C MHOCTPAHHBIM TIPABOM TI0 YCTAHOBJICHHOM (hopMe KoMTIe-
TEHTHBIMU OpraHaM1 WHOCTPAHHBIX TOCYIapcTB BHe TipenesioB PD B oT-
HOIIIEHWY POCCUMCKUX TpaXKIaH WM OPTaHW3alMii TMOO0 MHOCTPaAHHBIX
JII, TIPUHUAMAIOTCS cynaMy B P® Tipy HalMuuuy Jieraausaliiu, eciv
MHOE He TIPeIYyCMOTPEHO MEXIYHApOIHbIM 1oroBopomM PD wmm dene-
PaTbHBIM 3aKOHOM.

Ilpyn 3TOM NOKYMEHTBI, COCTaBJI€HHbIE Ha WHOCTPAHHOM SI3bIKE,
JIOJIKHBI TTPECTABISATHCS B cynbl B PD ¢ HamtexaimmM o0pa3oM 3aBepeH-
HbIM MX TIEpeBOAOM Ha pyccKuii s13bIK (cT. 408 TTIK PD).

PelieHust ”HOCTPaHHBIX CY/I0B, B TOM YUCJIe pelieHus 00 yTBepx-
JEHUW MUPOBBIX COTJIAIIIEHUH, MPU3HAIOTCS U UCTONHsI0TCS B PD, ec-
JIV 9TO TIPEYCMOTPEHO MEXKIYHAPOIHBIM 1oroBopoM P®. Perienue nHo-
CTPAaHHOTO Cyda MOXET ObIThb MPEAbSBICHO K MPUHYAUTEILHOMY MC-
MOJIHEHUIO B Te4eHHe 3 JIeT €O JAHS BCTYIJIEHUS B 3aKOHHYIO CHITY PeneHust
unocTpanHoro cyaa (ct. 409 I'TIK P®). C xoaataiicTBOM 0 MPUHYAUTEb-
HOM HCIIOJHEHMM DELIeHUsS] MHOCTPAHHOTO Cyda MOXET OOpaTUThCS
B3bICKATEb 10 MECTOKUTEIbCTBY JOKHUKA UK TIO MECTY HaXOXIEHUST
nomxkHuka B PO. Eciu Mecto HaxoxneHus: noskHuka B P HenssecT-
HO, TO XOIaTaliCTBO MOAAETCS B CY/ IO MECTY HAXOXKIEHMSI €T0 UMYILIeC-
TBa. X0AATANCTBO O MPUHYAUTEILHOM UCTIOJHEHUH PelleH!s] HHOCTPAHHO-
ro cyaa A0ukHo coaepxatb (cT. 411 TTIK PD):

1) HamMeHOBaHME B3BICKATENs, ero MPEACTaBUTENs, eCIU XOoma-

TaCTBO MOJAETCS TPEACTaBUTENIEM, YKa3aHUE X MECTa KUTEb-

146



CTBa, a B ClTy4yae, eCJI B3bICKATEJIEM SIBISIETCS OpraHU3alnsl, yKa-
3aHUEe MeCTa ee HaXOXIeHNS;

2) HaMMeHOBaHMe JOJKHUKA, yKa3aHHe ero MecTa KUTEIbCTBA,

a eCJIM JOJDKHUKOM SIBJISIETCST OpTaHM3allusI, yKazaHWe MecTa ee

HaXOXIeHUS,;

3) mpockOy B3BICKATEIIS O pa3pellieHU MPUHYIUTETLHOTO UCTION -

HEHUS pelieHus] Wik o0 yKa3aHWU, ¢ KAKOTO MOMEHTa TpeOyeTcs

€T0 UCITOJTHEHUE.

K xomaraificTBy mNpuiaraioTcsi TOKYMEHTHI, NMPEAyCMOTPEHHBIE
MEXIyHapOIHBIM JoroBopoM P®D, a ecim 310 He MpPeayCMOTPEHO
MEXIyHapOIHBIM IOTOBOPOM, MPHJIATAIOTCS CJIeAYIONIHe TOKYMEHTHI:

1) 3aBepeHHass HHOCTPAHHBIM CYIOM KOIHUSI PEIIEHUST MHOCTPaH-

HOTO cyla, O pa3pelieHUH MPUHYIUTETLHOTO UCTIOTHEHUS KOTO-

POTro BO30OYXIEHO XONATaNCTBO;

2) o(UUMATBHBIA TOKYMEHT O TOM, YTO pellieHHe BCTYIUIIO B 3a-

KOHHYIO CHJTY, €CJTU 9TO He BBITEKAET M3 TEKCTa CAMOTO PEIIeHUSI;

3) IOKYyMEHT 00 MCIOJHEHUY PEIIeHUsI, €CT OHO paHee UCITOJ-

HSUTOCh Ha TEPPUTOPUM COOTBETCTBYIOIIETO MHOCTPAHHOTO TOCY-

JapCTBa;

4) IOKYMEHT, U3 KOTOPOTO CJIeIyeT, UTO CTOPOHA, MPOTUB KOTO-

pOil MPUHSATO pelieHre U KOTopasi He MpUHUMaa yJyacThe B Mpo-

1ecce, OblIa CBOEBPEMEHHO U B HaJJIeKaIeM TTOPsIIKe U3BelleHa

0 BPEMEHU U MECTe PACCMOTPEHMUS 1eNa;

5) 3aBepeHHbIN MepeBo JOKYMEHTOB Ha PYCCKUIA SI3bIK.

Cyn MoKeT OTKa3aTh B NPUHYJIUTEJbHOM MCIOJHEHUH PeleHust
HHOCTPAHHOTO Cy/Aa, €CJIM MMEITCS cjeayiomue ocHoBanus (cr. 412
I'TIK P®):

1) peleHMe TO TpaBy CTPaHbI, HA TEPPUTOPUU KOTOPOA OHO

MPUHATO, HE BCTYITUIIO B 3aKOHHYIO CWITYy MJIU HE MOIJIEKUT UC-

MTOJTHEHHUIO;

2) CTOpOHa, MPOTUB KOTOPOI MPUHATO pelleHKe, Oblia JIUIIeHA

BO3MOKHOCTH MPUHATH y4acTHE B MPOLIECCE BCASACTBUE TOTO, UTO

el He OBIJIO CBOEBPEMEHHO W HAIJIEKAIUM 00pa3oM BPYyIEHO U3-

BEIIIEHNE O BPEMEHU U MECTe PaCCMOTPEHUSI IeIa;

3) paccMOTpeHWMe Jiejia OTHOCUTCS K UCKITIOUUTETbHOM TIOICYTHO-

CTH cynoB B PD;

4) wmMeeTcs BCTYMMBIIIEE B 3aKOHHYIO CUJIy pellleHue cyna B PO,

MIPUHSITOE TI0 CIIOPY MEXIY TeMU Ke CTOPOHAMM, O TOM XKe Tpe-
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MeTe U 10 TeM Xe OCHOBAaHWSIM, WM B TIPOU3BOJCTBE cyna B PO
UMeEEeTCs 1710, BO30YXKIEHHOE T10 CITOPY MEXIY TEMU € CTOPOHA-
MU, O TOM K€ TIPEAMETE U 10 TeM K€ OCHOBAHUSIM 10 BO3OYKIEHUS
Jiesia B MTHOCTPAHHOM CY/IE;

5) WCIOJHEHWE pEeIIeHUs] MOXET HAHECTU yIepd CyBEpEeHUTETY
P® wnm yrpoxkaet 6e3omacHocTr PD 1160 MpoTUBOPEYNT IMyO M-
HoMy nopsiaky Pd;

6) MCTEK CPOK MPEIbSIBICHUS PEeIIeHNS K TIPUHYIUTEIIBHOMY HC-
MOJTHEHUIO, U 3TOT CPOK He BOCCTAHOBJIEH cynoM B P® mo xona-
TalCTBY B3bICKATEIS.



JIEKIIVSA Ne 17. UcnoJHuTe/IbHOE
MPOU3BOACTBO

[Mocne BCTymieHWsT pellleHHMsl Cyla B 3aKOHHYIO CHITy pellleHhe
MpUoOOpeTaeT CBOMCTBO MCITOJTHUMOCTH, W TOJBKO B HEKOTOPBIX CITy-
qasix CyIl MOXeT IMTPUBECTH pellieHre B HeMeUIeHHOe UCTToTHeHue. Ec-
JIM cyeOHOe pellieHre He UCITOMHIETCS CTOPOHAMU TOOPOBOJILHO, TO
OHO MOXET OBITh UCITOJIHEHO B TIPUHYIUTETHLHOM TTopsiake. [TpuHymm-
TEJIbHOE MCTTOJTHEHWE TaKKe peryaupyetcs notoxeHussMu M3 «O6 nc-
TTOJIHUTEIEHOM TTPOM3BOACTBE B PMD».

B nmpuHynuTeIbHOM TIOpSIIKe, KaK MPAaBIIIO, UCTIOTHSIOTCS Cyaeo-
Hble peleHus Mo McKaM npucyKaeHus. [Tocie BCTyrieHus cyne6HOro
penieHus B 3aKOHHYIO CUJTY B3bICKATEJIO BBIIAETCS MCTIOJTHUTETbHBII
JIUCT, a TaKXKe ellle OMUH MCITOTHUTEIbHBIN JTUCT HAMPABISETCS JJIs
WCIIOJTHEHMST cyneOHoro pemreHus. Kak mpaBuio, Mo KaxXaomy Cy-
JeOHOMY PElIeHUIO BBIIAETCS ONMH MCITOJHUTEIbHBIN JTUCT.

Ho ecnu pellieHre TpUHATO B MOJIb3y HECKOJBKUX MCTIIOB, TO 1O
npoch0e B3bICKaTeN el Cy TOKEeH BbIIaTh HECKOJBKO UCTIOTHUTEb-
HBIX JTUCTOB. [1pu yTpaTe MOUIMHHUKA UCTIOJTHUTEIBHOTO JIMCTA WU
cynebHoro mpukasa (KOTOpbIil TaKXKe UMEET CBOMCTBO MCTTOTHUTEb-
HOTO JIUCTA) CyI MOXET BbIIaTh 1yOJIMKaT.

[Tpu aTOM Ha3zHavaeTcs cyaeOHoe 3aceqaHue, Mo OKOHYaHUM KO-
TOPOTO BBIHOCUTCS ompeseseHre. Eciu MCoMHUTENbHBIN JUCT ObLT
yTpaueH MOJKHOCTHBIM JIMLIOM, CyHAEeOHbIN MPUCTAB-UCTIOJIHUTEIDb
BIIpaBe HAJOXMTh IITpad Ha JAOJKHOCTHOE JIMLO B padmepe no 20
MPOT.

[Mpu HaIMUKMKU OOCTOSITEILCTB, 3aTPYIHSIIOIIMX MCITOJTHEHUE CYy-
JIeOHOTO MOCTAHOBJICHMSI MJIM TTIOCTAHOBJIEHUI MHBIX OPTaHOB, B3bIC-
KaTeb, TOKHUK, CYIeOHbI MPUCTaB-UCIOJHUTEIb BIIpaBe MocTa-
BUTh Mepea CyAOM, PACCMOTPEBIIMM MAeN0, WIM Mepel CyIoM IO
MECTY UCIMOJHEHUSI CyeOHOr0 MOCTAHOBIEHHUSI BOMPOC 00 OTCPOUKE
WM O pacCcpoyKe MCIOJHEHUsI, 00 U3BMEHEHUU crocoda U mopsiaka
WUCTIOJIHEHMSI, a TaKXKe 00 WMHAEKCAIMKU TPUCYKICHHBIX TEHEXHBIX
cyMM (cT. 434 T'TIK PO).
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WcnoaHUTEIbHOE TTPOU3BOACTBO MOXKET OBITh MPUOCTAHOBIICHO
Kak B 00513aTeJIbHOM MOPSIZIKE, TaK U TIo MHUIMaTuBe cyaa. Cyaps 005-
3aH MPHOCTAHOBHTH MCIIOJHUTELHOE MPOU3BOACTBO B caydasx (cT. 436
I'TIK P®):

1) cMepTu AODKHUKA, OOBSIBICHUSI €ro YMEpIIMM WId MpU3Ha-

HUS 6€3BECTHO OTCYTCTBYIOIIMM, €CJIM YCTAHOBJICHHOE CYIIOM TTpa-

BOOTHOILIIEHUE JJOMYCKAET MPABOMPEEMCTBO, a TAKKe BO30YKAECHUSI

apOUTPaKHBIM CYIOM MPOU3BOACTBA 1O JIEJY O HECOCTOSITEJIbHO-

ctH (0aHKPOTCTBE) MOJDKHUKA;

2) yTpaThl 1ODKHUKOM JIeeCIIOCOOHOCTH;

3) yJacTusl JOJDKHUKA B OOEBBIX NEMCTBMSX, BBITOJTHEHUS 3amad

B YCJIOBUSIX UPE3BBIYAfHOTO MJT BOGHHOTO TIOJIOKEHUST, @ TAKXKE B YCIIO-

BUSIX BOGHHBIX KOH(MIMKTOB MU MPOCKOBI B3bICKATENS, YIACTBYIOIIETO

B OOEBBIX JCHCTBUAX JTMOO B BBITOJHEHUU 33124 B YCIOBUSX UPE3BHI-

YaifHOTO WJIM BOCHHOTO TIOJIOXKEHMSI, a TAKXKe B YCIIOBUSIX BOCHHBIX

KOHMJIVKTOB;

4) npeabsiBICHUSI UCKa 00 OCBOOOXICHUM MMYIIECTBA OT apecTa

(MCKJTIOUeHUU U3 OIMKUCH), Ha KOTOpOe OOpallieHO B3bICKAHUE T10

HCTIOJTHUTEILHOMY TOKYMEHTY

5) ocnapuBaHUs JOJKHUKOM UCITOJIHUTEIBLHOTO TOKYMEHTA B CY-

NeOHOM TIOpsIZIKe, €C/IM Takoe ocrapuBaHue JomyckaeTcs dene-

pPaJIbHBIM 3aKOHOM;

6) ToJauy XKaJoObl B Cy/I Ha AEMCTBUS OPraHOB UJIU JOKHOCTHBIX

JIM1I, YITOJIHOMOUYEHHBIX paccMaTpuBaTh nejia 00 aAIMUHUCTPATUB-

HBIX ITPaBOHAPYIIEHUSIX;

7) BBIHECEHUs OmpeneeHUs Cyabeil, KoTopomy (penepaabHbIM 3a-

KOHOM TIpeIOCTaBIeHO TTPaBO MTPUOCTAHABINBATH UCTIOJTHEHUE CY-

NeOHOTO MOCTAHOBJEHUSI.

Cybst MOKET NPHOCTAHOBUTD HCIIOJTHUTEILHOE TIPOU3BOJICTBO B CJIy-
qasx (ct. 437 TTIK P®):

1) peopraHM3alMU OpraHU3aLIMU, SBIISIOLICICS JTOKHUKOM;

2) TMpochOBI JOJKHUKA, MPOXOSIIET0 BOEHHYIO CITYKO0Y 110 TIpH-

3bIBY WJIM 110 KOHTpaKTy B BoopyxxeHHbix Cuitax P®, apyrux Boii-

cKaX, BOMHCKMX (DOPMUPOBAHUSIX U OpraHax, CO3JaHHBIX B COOT-

BETCTBUY C 3aKOHOAATEIbCTBOM PD;

3) HaxXoXIeHMs MOJKHUKA B JJIUTEIBHON CITy>KeOHOM KOMaHIU-

pPOBKE;
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4) HaXOXICHMS TOJDKHUKA Ha JICYEHUM B CTAallMOHAPHOM JieueO-
HOM YYpEeXICHUN;
5) po3bIcKa NOKHUKA, €T0 UMYIIECTBA UJIM PO3bICKa OTOOPaHHO-
TO Y TOJKHUKA pebeHKa;
6) obGpaleHus CyneOHOTO MPUCTaBa-UCTIOJTHUTEINS B CYII, BbIIaB-
MW UCTIOTHUTEIbHBIN JTOKYMEHT, ¢ 3asIBIIEHUEM O Pa3bsICHEHUU
TMIPUHSTOTO UM CYIeOHOTO TTOCTAaHOBJICHUS, TTOJIEKAIIETO UCTION-
HEHUIO;
7) mogayu xKano0kl Ha AeHCTBUS CyIeOHOTO IPUCTaBa-UCIIOJTHUTE -
JIS WIK Ha ero OTKa3 B COBEPIIEHUM MCITOJIHUTEIbHBIX NeHCTBUIA,
a Takke Ha OTKa3 B OTBOJIE CY/IeOHOTO MPUCTaBa-UCITOTHUTEIS.
[Mocne yctpaHeHUsI 0OCTOSITELCTB, TTO KOTOPHIM UCITOTHUTEIbHOE
MPOU3BONICTBO OBLIO TPUOCTAHOBJIEHO, 10 MHUIIMATUBE CYIa I XO-
JaTaiicTBa JIMII UCTIOJTHUTEIBHOE TTPOU3BOICTBO MOXET OBITh BOCCTa-
HoBJeHo. B c1. 439 TTIK P® npexycMOTpeHbI cyyan MpeKpaiieHust
CY/IOM MCTIOJHUTEJHOTO MPou3BoacTBa. McnoHuTEIbHOE TPOM3BO/I-
CTBO MPEKPAIAETCS B CJIy4ae, ecJiu:
1) B3bICKaTe b OTKA3aJICs OT B3bICKAHUS WJIM OT IOJTyYeHUs TIpe/I-
METOB, U3BATHIX Y JODKHUKA MPY UCTIOTHEHUHU CYAe0HOTO MocTa-
HOBJIEHUSI O Tiepefaye UX B3bICKATEIO;
2) B3bICKATEJb U JOJKHUK 3aKII0YMIN MUPOBOE COTJIAllieHUE U OHO
YTBEPXKIEHO CYJIOM;
3) mocie CMepTH TpaXIaHWHA, SBJISIBILIECTOCsS B3bICKATEIeM WJIU
JMIOJDKHUKOM, JIUOO OOBSBICHUS €ro yMEpPIIMM WA TPU3HAHUS
06e3BECTHO OTCYTCTBYIOIIMM YCTAHOBJICHHBIE CyIeOHBIM MTOCTAHOB-
JIEHHEM TpeOOBaHUS U1 00SI3aHHOCTH HE MOTYT IEPETH K TTpaBo-
MPEeMHUKY YMEPILEro Wi OObSIBICHHOIO YMEPIIUM JIMIia JIMOO
K YIIPaBJISIIOIIEMY MMYILIECTBOM O0€3BECTHO OTCYTCTBYIOIIETO JINIIA;
4) uMylIecTBa JUKBUIAMPYEMOI OpraHM3aliuy HETOCTATOYHO JUISI
YIIOBJIETBOPEHUSI TPEOOBAHMWIA B3bICKATEIS;
S) NSl JaHHOTO BUJIA B3bICKAHMSI UCTEK YCTAaHOBJICHHBIN (heepalib-
HBIM 3aKOHOM CPOK JTaBHOCTH;
6) cymebHOe MOCTaHOBJIEHKWE WJIM aKT MHOTO OpraHa, Ha OCHOBa-
HUU KOTOPBIX BbIIAH UCIIOTHUTEIbHBIN TOKYMEHT, OTMEHEHBI.
[Mpy1 HAaIMYUK OCHOBAHMIA I TIPEKpaILeHUs UCITOTHUTEIbHOTO
TMPOU3BOACTBA UCIIOJTHUTEbHBI JOKYMEHT C COOTBETCTBYIOIIEH OT-
METKOI BO3BpaIllaeTcsl CyIeOHbIM MPUCTABOM-UCIIOTHUTEIEM B CYIT
JINOO rOCyAapCTBEHHBIN WX MHOM OpraH, BbIIABIINE 3TOT TOKYMEHT.
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Bce HazHaueHHbIE CyIeOHBIM TTPUCTABOM-UCITOJIHUTEIEM MEPHBI 110 MC-
MOJHEHUI0 OTMEHsIoTCs. [IpekpailleHHOe MCIOJIHUTEIbHOE TPOU3-
BOJICTBO HE MOXKET OBITh BO30YKIIEHO BHOBb.
I'TIK P® onpezensieT uMyIecTBo, Ha KOTOpoe He MOXKeET ObITh 00-
paleHo B3bICKAHHE 0 UCTIOJHUTEIbHBIM JOKYMEHTAM:
1) xwioe moMelneHue (€ro YacTH), eCJIU IJIsT TpaxkaaHnHAa-T0JIK-
HUKa U YJIEHOB €r0 CEMbU, COBMECTHO MPOKMBAIOIINX B NTPUHA/I-
JiexxarieM IMoMeIeHun, OHO SIBJISIETCSI e TMHCTBEHHBIM TTPUTOIHBIM
JUTSI TIOCTOSTHHOTO TIPOXKWBAHUSI TTOMEIEHWEeM, 32 UCKITIOUeHHEeM
YKa3aHHOTO B HACTOSIIIEM ab3alie MMYILECTBa, €CJI OHO SIBIISIETCS
MPeIMETOM UTTOTEKU U Ha HETO B COOTBETCTBUU C 3aKOHOIATEIbCT-
BOM 00 MITOTEKE MOXKET OBITh OOpAIleHO B3LICKAHUE;
2) 3eMeNIbHBIC YIaCTKH, Ha KOTOPBIX PACIIONIOXEHBI OOBEKTHI, YKa-
3aHHbIE B 203. 2 4. 1 cT. 446 I'TIK P®, a Takke 3eMebHbBIE y4acT-
KU, UCTIOTh30BaHNE KOTOPBIX HE CBA3aHO C OCYIIECTBICHUEM TPakK-
JTaHUHOM-JOJDKHUKOM TIPEANPUHUMATEIBCKOM JesITeTbHOCTH, 3a
HUCKITIOUEHNEM YKa3aHHOTO B HACTOSIIIIEM ab3alle MMYIIEeCTBa, eCln
OHO SIBJISIETCS IPEIMETOM MTIOTEKH M Ha HETO B COOTBETCTBUM C 3a-
KOHO/IaTeJIbCTBOM 00 UITOTEKE MOXET ObITh 0OpallleHO B3bICKAHMUE;
3) mpeaMeThbl OOBIYHOI JOMAIIIHEN 00CTAaHOBKU U O0MX01a, BEIIU
VHIWBUIYAJbHOTO IOJIb30BaHUS (odexkna, oOyBb M Ap.), 3a HC-
KJIIOUEHUEM JIParolieHHOCTe ! 1 APYTUX MPEIMETOB POCKOIIIN;
4) MMYyIIECTBO, HEOOXOAUMOE ISl MPOMEeCCUOHATbHBIX 3aHITUI
rpaxkaaHuHa-I0JKHUKA, 33 UCKITIOUEHUEM ITPEAMETOB, CTOMMOCTD
KoTophix npeBbiiaeT 100 ycTaHOBIEHHBIX (heaepaaibHbIM 3aKOHOM
MPOT;
5) TUIeMeHHOI, MOJIOYHBII U pabo4uii CKOT, OJIEHU, KPOJIUKH, TITU-
11a, MYEJIbl, UCTIONb3YeMbIe IS LieJiei, He CBA3aHHbBIX C OCYIIECTRIIE-
HMEM MpeanpPUHUMATETbCKON AEeSITEIbHOCTH, & TAKXKe XO3SiCTBeH-
HbIE CTPOEHUSI U COOPYXEHHUs, KOpMa, HEOOXOAMMBIC IJIsI MX
conepKaHusl;
6) cemeHa, HEOOXOAUMBIE JIsI OUEPETHOIO MOCEBA;
7) TPOAYKTHI MUTAHUS U JEHLIM Ha OOILIYI0 CyMMY HE MEHee TpexX-
KpaTHOM YCTaHOBJIEHHO# BEJIMUYMHBI TPOXUTOYHOTO MUHUMYyMa CaMo-
IO TpaXXJIaHWHA-I0JDKHUKA, JIMII, HAXOMSIIMXCS Ha eT0 VKIMBEHUH,
B Cllyyae MX HETPYIOCIIOCOOHOCTH — IIECTUKPATHON YCTaHOBJICH-
HOM BEJIMYMHBI TTPOKUTOYHOTO MUHMMYMa Ha KaXKI0ro U3 yKa3zaH-
HBIX JIUIL;
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8) TorIMBO, HEOOXOAMMOE CeMbe IpaxKJaHWHA-AOKHUKA ISt
TPUTOTOBJICHUSI CBOC €XEeTHEBHO MUIIM U OTOTUICHUSI B Teue-
HUE OTOMUTEILHOTO CE30HA CBOETO XKUJIOTO MOMEIICHUSI;

9) cpenctBa TpaHCIIOpTa M APYroe HEOOXOTMMOE TpakIaHUHY-
JIOJKHUKY B CBSI3U C €0 MHBATUIHOCTBIO UMYILECTBO;

10) mpu3BI, TOCYymapCTBEHHBIC HATPAMIBI, TOYCTHBIE U TIAMSITHBIC 3Ha-
KU, KOTOPBIMU HarPaXKIeH IrpaskIaHIMH-TOKHUK.
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