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INPEANCIIOBUE

Brumanuro yurareneit nmpeajaraetcs y4eOHUK 1Mo Kypcy «CemeitHoe
npaBo». B maHHO#1 paboTe paccMaTpUBAIOTCS BOIIPOCH CEMEITHOTO TIpaBa,
M3y4eHre KOTOPBIX MPEAYyCMOTPEHO YIEOHBIMM TIIaHAMU IOPUIUYECKUX
BBICIIIMX YY€OHBIX 3aBEACHUIA.

Hacrosmuit yaeOHUK 3HAKOMUT YUTaTeNIel ¢ OCHOBHBIMM TIOJIOXKE-
HUSMH CeMEIHOTO TpaBa, ¢ UCTOPUE pa3BUTHUS OCHOBHBIX MHCTUTYTOB
CEMEWHOTO TIpaBa, C JIOPEBOIOIMOHHBIM, COBETCKMM M 3apyOexkHbIM
CEMEWHBIM 3aKOHOAATEIbCTBOM, a TAKXKE C COBPEMEHHBIMU TEHIEHIIUSI-
MM Pa3BUTUS POCCUMACKOTO CEMEMHOIO IIpaBa.

B xHure mpoaHaIM3MpoBaHbI BCe OCHOBHBIE BOIIPOCH! Kypca: IpeaMeT
¥ METOJI CEMEIHOTO MpaBa, €ro UCTOYHUKW W TIPUHITATIBI, THCTUTYT Opa-
Ka, JUMYHbIE U UMYIIECTBEHHbIE OTHOILIEHUS MEXIY CyIpyramu, 0CoOeH-
HOCTU POIUTEIbCKUX ITPABOOTHOLICHUM, aJMMEHTHBIE 00s3aTeIbCTBA,
¢opMBI yCTpOIiCTBA I€TEl, OCTABIIUXCS O€3 TMOTeYeHUST POAUTENEI, 0CO-
OEHHOCTHU CeMEIHBIX OTHOIIEHUI C yYaCTUeM MHOCTPAHHOTO 3JIeMeHTa.

Cpenu HanboJsiee BaXXHBIX MPAKTUYECKUX TTPOOJIeM CeMEHOro Ipana,
paccMaTpuBaeMbIX B YYEOHMKE, HAMOOJBIIYIO aKTyaTbHOCTh MPHUOOPETU
BOIIPOCHI, BO3HUKAIOIIIVE ITPU PACCMOTPEHNH CEMEITHEIX CIIOPOB B CYIax, B
YaCTHOCTU CIIOPOB O pas3jiesie UMYIIECTBA, O PACTOPXKEHUU Opaka, O B3bI-
CKaHWUU aJTUMEHTOB, 00 yChIHOBJIEHUU. [Ip1 paccMOTpeHU MTPaKTUYECKUX
mpo0JieM UCIIONBb30BaHbI CyNeOHbIE ea u3 NpakTuku BepxosHoro Cyna
Poccutickoit Menepatiin, 0OJACTHBIX, KPAEBBIX W IPYTUX CYIOB OOIIEH
fopucnukiimmn Poccuiickoit Denepaii, OCHOBHAsI YacTh KOTOPBIX TIPEI-
cTaBJieHa B CIIpaBOYHO-IIPAaBOBBIX CUCTeMax U 00001IeHa B cOopHuke «Cy-
JeOHas IPAKTUKA 0 CEMEHBIM CIiopaM» .

OCHOBOIT U3YYEHMST TEOPETUIECKUX ITPOOJIEM AEHCTBYIONIETO 3aKOHO-
nmatenbeTBa cran CemeiiHblii Konekce Poccuiickoit Denepamu, oTmesb-
Hble HOPMBI KOTOPOTO B COOTHOIIIEHUU C TIPYTUMU HOPMATUBHBIMU TTpa-
BOBBIMM aKTaMM M MEXIyHapOIHBIMU moroBopamu Poccuiickoit Dene-
panMy aHAIM3UPYIOTCSI B HACTOSIIIEM YJYeOHMKE IIPUMEHHUTENIBHO K

' Cm.: Cyne6Has npakTHKa Mo ceMeiiHeIM criopaM / Pyk. koi. coct. I1.B. Kpamenun-
HUKOB. M.: Craryr, 2005.



IIpeducaosue

TeMaM y4eOHOI ITporpaMMBbI 0 ceMeitHoMY rpaBy. ITonpoOHbBIi MpakTH-
yeckuil aHam3 HopM naHHoro Kopekca mpencrasien B «I[locrateiiHom
komMeHTapun K CemeliHomy komekcy Poccuiickoit ®@enepaimu» o1
penakiiveil aBTopa 3TOTo MpeaucioBus, BbieameM B 2006 T. B u3na-
TeNbCcTBe «CTaTyT».

Ocoboe BHUMaHNE B YUeOHUKE YAESETCS JOTOBOPHBIM WHCTUTYTAM
CEMENHOro npasa, peryJiMpyeMbIM HOpPMaMU HE TOJIBKO CEMEWHOTO, HO U
TPaXXIaHCKOTO 3aKOHOAATEIbCTBA, & UMEHHO OpAayHOMY IOTOBODY, aJM-
MEHTHOMY COIJIALLIEHUIO U IP.

B pabote uCIOIB30BaHBEI COBPEMEHHOE 3aKOHOAATENbCTBO Poccuii-
ckoii Meneparuy 1 3apyoeXHBIX CTpaH, CylneOHas TIpakTHUKa, MeXTyHa-
POIHBIE JOTOBOPHI, a TAKXKE JOPEBOJIIOLIMOHHAY JIUTEPATypa.

YuebHUK TpeqHa3HayeH Uil CTYAEHTOB, OOYYalOIMXCSI B BBICIIUX
IOPUANYECKUX YYEOHBIX 3aBENeHUSIX Mo crneuuaibHocTu «IIpaBoBene-
HUE», IJIS aCIUPAaHTOB, MIpENoAaBaTe/ieil OPUANIECKUX BY30B.

I1.B. KpameHnuHHUKOB
Maprt 2007 r.



BBEJIEHUE

CemeiiHOe TpaBO MPENCTABISIET COOOM COBOKYIHOCTbH ITPaBOBBIX
HOPM, PETYIUPYIOIINX OTHOIIICHNSI, BOSHUKAOIINE B ceMbe. CyIIecTBy-
JOT pa3IMYHble TOYKM 3PEHMS Ha IOPUINYECKYIO MPUPOLY CEMEHOTO
npaBa, B YaCTHOCTM IIPM PACCMOTPEHUHU BOMpOCAa O TOM, SIBJISIETCS Jiv
CceMeiTHOe TpaBO CaMOCTOSTENIbHON OTPaCibi0 WM ITOAOTPACIBIO Tpax-
IaHCKoro mpasa. JlaHHBI Bolpoc B Poccum craim mmpeamMeToM o0cyxKie-
HUS B KOHILE 30-X IT. MPOIIIOTo Beka.

Kax ompenensn A.M.3aropoBckuii, ceMbsl €CTb IpyIlNa JIWL, CBSI3aH-
HBIX 6paKOM WM POICTBOM, XUBYLIMX COBMECTHO ApyT ¢ Apyrom'. ITpaso-
BOE€ PETyJIMPOBAaHNE CEMEWHBIX OTHOIICHWI MPOIUIO 3HAYUTEIbHEIN IIe-
pYIOI NCTOPUYECKOTO Pa3BUTHS — OT IEPBOOBITHOM, MaTpHApXaIbHOI J0
COBPEMEHHOM MOHOTaMHOM CEMbU, OT OOBIYACB 10 KOAU(UIIMPOBAHHBIX
aKTOB, PETyJIMPYIOLINX CeMEHHBIC OTHOIIEHMS. B OOJBIIMHCTBE TOCY-
IApCTB CEMEWHBbIE OTHOINCHUS PEeTyIUPYIOTCS TPaXTAHCKMM 3aKOHOIA-
TEILCTBOM, a TaKKe CHEeIUaIbHBIMI 3aKOHAMM, 3a9acTyIO pa3pO3HEHHEI-
MM, 110 BoIlpocaM Opaka, IPaBOBOTO IMOJIOKEHUS XXEHILWH, IeTel U OTIeKH.
Tak, B cTpaHaX KOHTUHEHTAJIBHOM CHCTEeMBI TIpaBa MCTOUHUKAMU TIPaBO-
BOTO PETYIMPOBAHUS CEMEHMHBIX OTHOIIICHUI SIBIIIOTCSI OTICIBHBIC pa3/ie-
JIBI TPaKIAHCKUX KOIEKCOB, HampuMep, B I'epmanuu, ['perim, Wrtammu,
Hcnanuu, ®panuuu, [seiiiapuu, a Takke B bpaswimu, I'onaypace u ap.
B psine crpaH aeiicTBYIOT crieliMalIbHBIe 3aKOHBI O Opake, UMYIIECTBE CYII-
pYTOB, IIPaBOBOM IIOJIOXKEHWU IeTeil, YChIHOBIeHNHM (BemkoOpuraHms,
Benrpus, Hanus, U3pauns, Ucnannus, Kanana, ITonbia, Xopsatus, Ye-
xust u ap). MHorma Hapsimy ¢ rpakmaHCKUM KOJIEKCOM JEMCTBYIOT CIIeIu-
aJIbHBIE 3aKOHBI, PETYJIUpPYIOIIe ceMeiHble oTHoleHus: (ABcTpusi, Eru-
net u 1p.). KomndupoBaHHbIe aKTH IT0 CEMEWHOMY TIpaBy XapaKTepHEBI
B MEHBIIIEH CTEIIEHU U JEHCTBYIOT B OCHOBHOM B CTpaHaX — OBIBIINX pec-
nyonnkax CCCP (AzepbaiimkaH, benapych, Kazaxcran u ap.), a Takxke B
Anbanun, Amkupe, Bonrapun, Bo BeetHame, B I'Bunee, Memene, Ka6o-
Bepme u mp. B psime MycyIpMaHCKUX CTpaH CeMEHbBIE OTHOIICHUS TPaIy-
LMOHHO PETyINPYIOTCS HOpMaMU OOBIIHOTO TIpaBa.

' CM.: 3aeoposciuii A.H. Kypc cemeiinoro mpasa. M.: 3epuano, 2003. C. 1 (o u3m.:
Opecca, 1909).



Besedenue

CeMeliHbIe OTHOILIEHWSI, CXOAHBIE C APYTUMU TPAaXTAHCKO-TIPABOBBIMU
OTHOIIEHUSMHU, UMEIOT M CYIIECTBEHHEBIE OTIWYUS, OOYCIIOBJIEHHEIE WX
JIMYHOCTHBIM 3jieMeHTOM. OTMedast pas3iuuusi MEXAy CEMEWHBIMU U
rpaxaaHCKMMU MpaBooTHoleHusMu, A. V. 3aropoBckuii nucan: «Pery-
JINpOBaHKE TIPAaBOM OTHOIIEHMI CEMEHHBIX TOpa3ao TPyIHee, YeM OTHO-
eHW mMmymecTBeHHBIX. Comep:kaHWe WMYIIECTBEHHBIX OTHOIICHUIA
CBOOOMHO: B Mpeaetax, yKa3aHHBIX 3aKOHOM, OHW OOBIKHOBEHHO MPEA0C-
TaBJIEHbl JIUYHOU BOJIE U YCMOTPEHUIO, OTTOTO0 MMYIIECTBEHHBIE ITpaBa
KpaitHe pa3HooOpa3Hbl. ConepkaHue OTHOLIEHU CeMEITHBIX B OOJIBIITHCT-
BE CJIy4aeB JaHO CaMOIl NPUPOLON, BEJIEHUSI KOTOPOU MPABO TOJIBKO OCBE-
IIAET U IPUHOPABIIUBAET K MOTPEOHOCTSIM OOIIEKUTHSL. BOSHUKHOBEHUE U
MpeKpalleHue MMYILIECTBEHHbIX OTHOIIEHUI CBOOOAHO, BO3HMKHOBEHME
OTHOIIIEHUI CeMEWHBIX, — MHOTIA CBOOOMHO (Opak), MHOTAa HET (COI03 po-
IUTENIEN U [eTeil), a MpeKpalleHrue MOCTABJIeHO BHE YCMOTPEHUS YaCTHOMU
BOJIU; UMYILIECTBEHHBIE MpaBa OTYYXKAAEMbl U MEPEHOCUMBI Ha JPYTUX; Ce-
MeIHbIE HEe OTYYXXIaeMbl 1 CBSI3aHbI C U3BECTHBIM JIMLIOM; OT UMYIIIECTBEH-
HBIX OTHOIIIEHUI MOYXHO OTKa3aThesl, B chepe CeMEMHBIX OTHOIIIEHUI OTpe-
YeHNe HEMBICIMMO; MMYIIIECTBEHHBIE OTHOIICHUS TOCTYITHBI IUISI BCSIKOTO
CyOBEKTa TpaBa, CeMeHbIE BO3MOXHBI TOJBKO ST (PUBMYECKUX JIULL, UMY-
ILIECTBEHHbIE OTHOILIEHNSI OOBIKHOBEHHO BPEMEHHBI, CEMEHbIE HE OrpaHu-
YeHBI BO BpeMeHH. ... HopMBI ceMeitHoro TpaBa 3aKiTio4yaloT B ce0e B 3HAUN-
TETBHOM CTETICH! 3JIEMEHT ITyOJIMIHBIN, TOTIAa KaK HOPMBI IIpaBa UMYIIECT-
BEHHOTO 3aIleYaTyIeHbl XapAKTEPOM ITPUBATHBIM» |,

HMHtepec k npobemaM ceMeHOro mpapa 3a MocjaeIHUE Tobl He Oocia-
OeBaeT, a cKopee, Ha000POT, ¢ KaXKIBIM TOIOM IPUOOpETaeT BCce HOBOE U
HOBOE 3By4YaHMe. DTO OOYCIIOBJIEHO KAaK COBEPIICHCTBOBAHMEM CHCTEMBI
POCCHUIACKOTO CEMENHOTO 3aKOHOATEbCTBA, TAK U MOBBIIIEHHBIM BHUMA-
HUEM rocymapcTBa K BOIIpOCaM CeMbM, MaTE€pUHCTBA U JIE€TCTBA B MOCTEI-
Hee BpeMsl, YTO IIpeIoIpeaeieHO HE0OXOMUMMOCTBIO pellieHUsI teMorpadu-
YeCKUX Y MHBIX COITMATbHBIX IIPOOJIEM CTPAHBL.

Kaxk ogHa u3 obuieHalmoHaabHbIX Tpoosem B [Tocnanuu [MpesuaeHra
®enepansHoMy Cobpanuio 2005 1.2 oTMedeHa HU3Kas POXKIAeMOCTb, a
TakXe 00palieHO BHUMaHNWE HAa HEOOXOOMMOCTh MOBBILIEHUS TTPECTUXA
MaTepHHCTBA 1 OTIIOBCTBA, CO3IAHMS YCJIOBHUI, OJIArOIPUSITCTBYIOIINX

! 3azopoeckuii A. M. Kypc cemeitnoro mpasa. C. 3.
2 Tlocnanue Tlpesunenta Poccuiickoit Menepaunu ®PenepanbHomy Cobpanuio Poc-
cuiickoit @emeparmu ot 25 anpestst 2005 1. // Poccuiickast razeta. 2005. 26 anpesst. Ne 86.
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Cemeiinoe npaso: YuebHuk

poxzaeHuto 1 Bociutanuto nereit. B IMociaanum [pesunenra 2006 r.! pe-
IIEHWI0O HAHHBIX BOIPOCOB IPHUIOAH HOMOJHUTEIBHBIA WMITYJIEC KOH-
KPETHBIMM 3aKOHOMATEbHBIMU TIPENJIOKEHUSIMUA, HaIpaBJIEHHBIMU Ha
3(pHEeKTUBHYIO peaTn3aluio MOAIEPKKU MATEPUHCTBA, IETCTBA, CEMbH.

M3yyeHne ceMeitHOro mpaBa KaK HayKM OCHOBBIBAE€TCS Ha COBPEMEH-
HOM, TOPEBOJIIOLIMOHHOM POCCHUIICKOM, COBETCKOM CEMEHHOM 3aKOHOIA-
TEJIbCTBE, CEMENHOM 3aKOHOIATeIbCTBE 3apyOeKHBIX CTpPaH, a Takke Ha
MEXIYHApPOIHBIX TOrOBOPAX, MPAKTHUKE CYI0B OOIIEH IOPUCIUKIIUMI, JOpe-
BOJIIOLIMOHHOM 1M COBPEMEHHOIN POCCUMCKOU JIUTEPATYyPE II0 CEMEUHOMY
mpaBy, 00001IeHHOI B § 5 1. 1 HacTosIIIIero yyeOHMKa.

Basvcom mns u3yyeHUsT COBpEMEHHBIX TPOOJEM CeMeiHOTo TIpaBa
Poccniickoit Menepanyn ciayxut CemeliHblii koneke Poccuiickoir Mene-
pauuu (Cemelinblii kogeke 1 CK P® — B tekcre, CK — B ckobKax), BCTy-
B B cuity 1 Mapta 1996 r. B cootBercTBuM ¢ maHHbIM Konmekcom ce-
MeHOe 3aKOHOIATeTbCTBO PETYJINPYET:

BO-TIEPBBIX, YCTAHOBJIEHME MOPsIIKA U YCIOBUI BCTYIUIEHUS B Opak;

BO-BTOPBIX, JJUYHBIE U UMYIIIECTBEHHBIC OTHOIIIEHMS, BOZHUKAIOIIIME B
ceMbe MEXIY YiICHAMH CEMBH: CYIIPyraMu, POOUTEIIIMU U IETbMU, B TOM
YUCJie MEXITy YCHIHOBUTEJISIMA 1 YCHIHOBJIGHHBIMM, a B CJIydasix M TIpelie-
JlaX, TIPeIyCMOTPEHHBIX CEMEMHBIM 3aKOHOAATEIbCTBOM, — MEXIY IPYTH-
MM POJICTBEHHUKAMU ¥ MHBIMU JINIIAMU;

B-TpeTbUX, DOPMEI M TTOPSIIOK YCTPONCTBA B CEMBIO IETEM, OCTABIIIXCS
0e3 morneyeHus1 poauTeNei;

B-Y€TBEPThIX, OCOOEHHOCTH CEMENHBIX OTHOILIEHMI C y4acTheM WHO-
CTPaHHOT'O JIEMEHTA.

CeMeliHOE 3aKOHOIATENHCTBO B cooTBeTcTBMU ¢ KoHctutyrmeir Poc-
cutickoit Penepaimu (nanee — Koncruryust PD) HaxoauTcsl B COBMECT-
HoM BeneHuu Poccuu u ee cyobekToB (1. «k» 4. 1 cT. 72). Kak crnegyet u3
4. 2 ¢T. 72 OcHOBHOrO0 3aK0OHa, M0 CeMEMHOMY 3aKOHOAATEIbCTBY JTOIKHBI
n3maBaThCs (pemepasbHbIe 3aKOHBI ¥ IPUHUMAaeMbIe B COOTBETCTBUU C HU-
MM 3aKOHBI M WHBIE HOPMaTHUBHBIE TIPABOBHIE aKThl CyOBheKTOB Poccuii-
ckoit @enepanyn. [Tpu 3ToM cormnacHo 4. 5 cr. 76 Koncrurynyu PD 3ako-
HbI U MHbIE HOPMATHBHbIE IIPABOBHIC aKThl CyObeKTOB Poccuiickoii Mene-
palny He MOTYT IIPOTUBOPEUYNTD (DemepaTbHBIM 3aKOHaM. B ciygae Takoro
TPOTUBOPEYMST IPUOPUTET UMEIOT (hefiepaTbHbIe 3aKOHBHI.

! TMocnanwue Tpesunenta Poccuiickoit Menepanun PenepansHomy Cobpanuio Poc-
cuiickot @eneparvu ot 10 mast 2006 1. // Poccwmiickast razera. 2006. 11 mas. Ne 97.



Besedenue

B cBs13U ¢ U3J103KeHHBIM B YI€OHMKE TIPU pACCMOTPEHUM OTHEIBHBIX BO-
TIPOCOB MCIIOJIB30BAHO 3aKOHOAATEIILCTBO CyOReKTOB Poccmiickoit Menepa-
1IMU, B YaCTHOCTU I. MOCKBEI, MOCKOBCKOM 00J1aCTU U IPYTUX PETMOHOB.

B HacrosiiieM y4yeOHMKE MOXHO O3HAKOMMTBCS C HauboJiee YCTOSIB-
IIUMUCS B3DISIIAMU OTEUYECTBEHHOM JOKTPUHBI, a TaKXKe C HEKOTOPHIMU
CIIOPHBIMU BOIIPOCAMHU, PACCMOTPEHNE KOTOPBIX OCHOBEIBAETCSI Ha pa3-
JIMYHBIX TOYKAX 3pEHUS YYEHBIX U TTPAKTUKOB, JAIOLINX BO3MOXHOCTb UK~
TaTeII0 BBIPA0OTaTh COOCTBEHHYIO IMO3WIMIO MPU PEUIEHWW OTIEIbHBIX
npobJieM CeEMEHOrOo TpaBa.



IJIABA 1. IOHIATUE CEMEMNHOTO ITPABA. IIPUHIIUIIbBI
CEMEHNHOTIO ITPABA

§ 1. IIOHATHE U ITPEAMET CEMEHOTO ITPABA
1 CEMEMHOT'O 3AKOHOJIATEJIBCTBA

CrnoBocoyeTaHue (TepMUH) «CeMeilHOe IIpaBO» HCHOJIb3yeTCs IS
0003HaYEHHUS Pa3IMYHOTO poAa MOHSTUI.

Bo-niepBbiX, 0 ceMeiiHOM IpaBe rOBOPST KaK O COBOKYITHOCTU (CHC-
TeMe) HOPM, PETYJIMPYIOIIMX CEMENHbIE OTHOILIEHUSI.

Bo-BTOpBIX, MHOTOA CEMEWHBIM IIPAaBOM HAa3bIBaIOT COBOKYIHOCTH
(cucTteMy) HOPMATHUBHBIX aKTOB, COAEPXKAIIMX CEMEIHO-TIpaBOBBIE HOP-
MBI, T.€. CEME€ITHOE 3aKOHOIATEIbCTBO.

B-TpeTbux, ceMeiHbIM MpPaBOM MMEHYIOT COBOKYMHOCTbH (CHUCTEMY)
3HaHUM O CEeMEMHO-NPABOBLIX SIBJICHUSX, T.€. HayKy (CeMeiHOoe IpaBO
KaK HaykKa).

M HakoHell, B-4eTBEPTHIX, B YYEOHBIX 3aBEACHUSIX MPETIOAAETCS yIe0-
Has aucuuruinHa «CemeitHoe MpaBo».

IIpenmeToM ceMeifHOTo mpaBa SIBJISIETCS COBOKYITHOCTb (CHCTeMa) OT-
HOIIIEHU, peryJupyeMbIX COOTBETCTBYIOIIEH OTpacCIbo IpaBa (CEMEMHBIX
oTHoueHui). [ToHSITHO, YTO XapaKTEpUCTUKA TAKOTO poAa COLMATbHBIX
CBsI3ell BpS JTM BO3MOXHA 0e3 oTpene/ieHUsT KJIIOUeBOTO ITOHSTUS: UYTO
ectb cembs. Okosio 100 ner Hazam B.M. CuHailickuili ykKa3bIBal:
«K coxkaneHuto, B HallleM IpaBe ITOHSITUE CEMbU JIUIIIEHO BCSIKOM orpene-
JIEHHOCTH ¥ IcHOCTH»'. C TeX 1Mop B 3TOM BOIPOCE MAJIO YTO M3MEHWIIOCE.
IMo-nipexkHEMY HET JIETaJlbHOTO OIpENeeHUs] CEMbU (Oa U HYXHO JU
0HO?). B pa3iIMuUHBIX OTpacisaX 3aKOHONATENIbCTBA (TPa’kIaHCKOM, XKH-
JIUIIIHOM, TPYAOBOM U T.H.) B TMOHSITUE CEMbU BKJIAIBIBAETCS Pa3HOE CO-
nepxanue. Kak v mpexiie, TIpoIomKaloTcs CIIOpHI B IOPUIMYIECKOi HayKe?.

Kaxk mpencraBisieTcs, ¢ TOUKM 3peHUST IOPUANYECKON MOHSITHUE «Ce-
MbsI» HE UMEET U HEe MOXKET UMETh YETKOTO U HE3bIOJIEMOTO CONEPKaHMSI.

! Cunaiickuii B.1. Pycckoe rpaxmaHckoe rmpaso. M.: Cratyt, 2002. C. 483.
2 0630p MHeHUit cM.: ITueaunyesa JI.M. Cemeitnoe npaBo Poccun: YUeGHUK IS By30B.
M., 1999. C. 2—6.



Thasa 1. Ilonsamue cemeiinoeo npasa. Ilpunyunst cemeiinoeo npaga

WHoe neno — omnpeneneHne Kpyra 4ieHOB CeMbU. 3aKOH, «OTTAIKUBAsSICh»
OT OOBIIEHHOTO MOHMMAHMUSI CEMbM, MpPECTEAys OIpeAceHHbIE LIEU,
YKa3bIBa€T, KOTO CJIEAYET OTHOCUTh K YUCIY WIEHOB ceMmbu. IIpu aTom
HeJb3s OTPULIATh HAIMYMS U3PSTHOM JOJIU CYyOBEeKTUBU3MA.

KoHeuHo, Ipu COTBOpPEHUM 3aKOHA HET M HE MOXET OBITh HUYEM He
OTPAaHMYECHHOTO MPOM3BOJIa (ITOTOMY M CKa3aHO, YTO 3aKOH «OTTaJKMUBa-
eTcsl» OT OOBIIEHHOTO MOHMMaHus cembu). Ho MeHsieTcd Haie npen-
CTaBJIEHUE O ceMbe, MeHseTcs U 3aKOoH. [Ipu 3TOM MpUCYTCTBYET YCMOT-
peHue 3aKOHOATEN.

ITo muaenuto I'.®. [lepieHeBrya, ceMbsl TIPEACTABIIIET COOOI COI03
JINILI, CBA3aHHBIX OpaKoM, W JIML, OT HUX mpoucxonsamux'. B cr. 2 Ce-
MeitHoro konekca P® x ujeHaM ceMbU OTHECEHBI: CYIIPYTH, POAUTEIN 1
net (YCHIHOBUTENIM U YCHIHOBIIEHHBIE). OTHOBPEMEHHO YKa3bIBAeTCH,
4YTO CEMEMHOE 3aKOHOAATEIbCTBO B CIIyYasiX U Mpeaesaax, MpeayCMOTpEH-
HBIX 3aKOHOJATEIbCTBOM, PETYJIMPYET TAaKKe OTHOIIEHUST MEXAY IPYTH-
MU POJCTBEHHUKAMU W WMHBIMU JIMLIIAMU W, KPOME TOTO, OIPEIEISIET
¢GOopMBI 1 TIOPSIOK YCTPOMCTBA B CEMBIO AETEil, OCTAaBIIMXCS 0e3 ToIeye-
HUS POIUTENEH.

IToHsaTHE CEMbU OCO3HAETCS CKOPEE MHCTUHKTUBHO. 3aKOH, C OTHOM
CTOPOHBI, OTPaXaeT 3TO IMOHATHE, a C APYroil — PEryJIUpyeT OTAEIbHbIE
YYACTKU COLIMAJIbHBIX CBSI3€M, MPUMBIKAIOIIMX K COOCTBEHHO CEMEWHBIM
OTHOIIIEHUSIM, @ UHOTJIA B PEaJIbHOM XM3HU SIBJISIOIIMXCS UMU. Bynyun
YperyJIMpOBaHHBIMU HOPMaMU CEMEWHOro TpaBa, BCE 3TU COLMAJIbHBIC
CB$I3U YCJIOBHO UMEHYIOTCS CEMEMHBIMUA OTHOIIIEHUSIMU.

CeMb4 ecTb sIBJIeHME colltanbHoe’. «CeMbsl, — 10 MHEHMIO COBETCKUX
YYE€HBIX, — TIPEICTABISIET COOON CJOXHBIA KOMILIEKC €CTECTBEHHO-
OUOJIOTUYECKUX, TICUXOJOTMYECKUX, MTYXOBHBIX, MaTepUAIbHBIX CBS3EH.
Hanexko He BO BCEX CBOMX 3JIEMEHTaX OHU IPUEMIIIOT MPaBOBOE PETYJIM-
poBaHMe»”.

' Cwm.: Hlepuwenesuy I.P. Y4eOHNK PYCCKOTO TpaXKIaHCKOTo npasa (mo u3m. 1907 T1.). M.,
1995. C. 406.

2 Ecnu Beputh I.@. IllepiueHeBudy, ceMbsi — «OCHOBHAs f4eifka TOCYJapCTBEHHOTO
opranuama» ([llepwenesuy I.D. Yka3. cod. C. 407). ITo I'.B. TliexaHOBY, ceMbsI TpeCTaB-
JisieT co0oii eCTeCTBEHHYIO sT4eiiky obuectBa (cM.: [lrexanos I.B. K Bompocy o pa3BUTHUN
MOHMCTHYECKOTO B3IJIsiAa Ha uctopuio. M., 1949. C. 146).

3 Cosetckoe cemeiiHoe npaBo: Yue6Huk / Ion pen. B.A. Psacenuesa. M., 1982. C. 5
(aBTOp raBbl — B.®D. fkoBneB).

10



§ 1. Ilonsmue u npedmem cemeliHo20 Npasa u cemeiiHo2o 3aKoH00ameabcmea

[MoaTomy, nymaercs, ciemyeT IpU3HaTh, YTO 3aKOH, HE JaBasl OIpee-
JICHUsI CeMbH, HE CTPEMSICh YperyIMpoBaThb «BCe M BCs», Kacarolleecs
CEMbHU, OTpeNesIseT MpaBa U 00SI3aHHOCTU YJIEHOB CeMbM (M HEKOTOPHIX
WHBIX J11T). Ha Gosbliiee mpaBo He CIOCOOHO.

OdyeHb BaKHO, YTO OTHOIIECHUS, PETYIUPYEMBIE CEMEMHBIM IPABOM,
BO3HHMKAIOT HA OCHOBE OpaKa, pOACTBa, YCHIHOBJICHMS, OIIEKN 1 TTOTICYH -
TeJILCTBA, IPUHSITHUS AeTeil Ha BOCITUTaHUE.

OTHoOILIEHN S, BXOAAIIME B IIPEIMET CEMEIHOrO MaBa, XapaKTepU3yIoT-
Cs TeM, YTO MX CYObeKTaMM SIBJISTIOTCS Julia ¢usnyeckue. Bmecte ¢ Tem
ceMeifHOe 3aKOHOHATEIbCTBO CONEPKUT psI HOPM, <«aIpeCOBAHHBIX»
WHBIM JIMIIaM (HaIpuMep, opraHaM OTIeKU 1 TTOTIEYNTEITLCTRA).

CeMeliHbIE OTHOUIEHUS SIBJISIOTCS [UISTIIUMMUCS U, KaK MPaBUJIO, HO-
CSIT JIMYHBIA XapakTep.

CeMelifHOE MPaBO PETyIUpyeT HEMMYIIIECTBeHHBIC M MMYIIIECTBEHHBIC
OTHOIIIEHUSI, CKJIQJBIBAIOIIMECS MEXIy WieHaMU CeMbU UM — B TIPENy-
CMOTPEHHBIX 3aKOHOM CTyJasix — MEXIY UHBIMU JIUIIAMU.

HeumyiiecTBeHHBIE OTHOLIEHUSI, PETYIMPYEMBbIE CEMEMHBIM IIPABOM,
HEOTHOPOMHEL. B ImepByIo ouepens ciieayeT BEIIECIUTh TMIYHbBIE HEMMYIIIE-
CTBEHHBIE OTHOIIeHUs. Hampumep, B COOTBETCTBUH C TIPABUIJIOM, COJIEp-
xkammumced B cT. 32 CK PO, cynipyru 1o cBoeMy KeJJaHWIO BEIOMPAIOT MPH
3aKJII0YeHN Opaka (paMWIMIO OJHOTO U3 HUX B KauecTBe oO1ieil pamu-
JINU, TU00 KaXIbIi U3 CyMPYTOB COXPAHSET CBOIO NOOPaYHYyIO (haMUInIo,
100, ecii MHOe He TIPelTyCMOTPeHO 3aKoHaMU cyoneKToB Poccuiickoii
®denepanyu, MpUCOeANHSET K cBoeil damMmimu GaMuIvIo Apyroro Cyii-
pyra. IIpuHSTO cYMTaTh, YTO JUYHBIE HEMMYIIECTBEHHbIE OTHOIIICHUS B
CpPaBHEHUU C MMYIIECTBEHHBIMHA OTHOIICHUSIMH UMEIOT IIPUOPUTETHBIN
XapakTep, TaK KaK UMYIIECTBEHHbIE OTHOIIIEHUS BCETIa CBSI3aHbl C HUMU
U BHITEKAIOT U3 HUX'.

Kak mpencraBiseTcsi, ceMeiiHoe MpaBo PeryaupyeT M TaKue HEeUMYy-
IIeCTBEHHBIE OTHOIICHUS, KaK OpraHM3allMOHHbBIC, T.. HaIIpaBJICHHBIC
Ha yrnopsimouyeHue (HOpMaau3alliio) WHBIX OOIIeCTBEHHBIX OTHOLIEHMH,
JeicTBUIA UX ydacTHUKOB?. K MX 4McIly, B 4aCTHOCTH, OTHOCATCS MHOTHUE

"' CM. 06 atoM: ITueaunyesa JI.M. Yka3s. cod. C. 8. [IpOTMBONONOXHON TOUKU 3pEHUS
npuznepxusaetcss H.JI. Eropos (cMm.: I'paxknanckoe mpaBo: Yue6Huk. B 3 1. T. 3. 4-e
u3m., nepepab. u gor. / [Tox pen. A.T1. Cepreesa, F0.K. Toncroro. M.: TIpocmekt, 2004.
C.296ucn.).

2 Cm.: Kpacasuuros O.A. TpakIaHcKie OpraHM3aLlIOHHO-TIPABOBEIE OTHOIIEeHUs // Karte-
TOpUM HayKu rpaxkaaHcKoro rnpasa. M36panHeie Tpyasl. B2 1. T. 1. M.: Craryr, 2005. C. 45.
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Thasa 1. Ilonamue cemeiinoeo npasa. Ilpunyunst cemeiinoeo npasa

OTHOIIIEHMSI, CKJIaIBIBAIOLIMECS T10 ITOBOMIY 3aKJII0OUEeHUs Opaka (CM., Ha-
npumep, cT. 10, 15 CK), B miporiecce BBISIBICHUS U y4eTa NETell, OCTaB-
muxcs 6e3 noneyeHus poauteneit (ct. 122 CK), u np.

Haubonee BaxHbIE TOJOXEHUS O PETYJIUMPOBAHUM MMYIIECTBEHHBIX
OTHOIIIEHU! (B TOM YMCJI€ BXOISIINX B IIPEAMET CEMEWHOTIO IpaBa) Co-
cpemoroueHHl B I'paxkmanckom Komekce Poccuiickoit @enepamunm (I'pax-
nmaHckuit kogekc 1 'K PO — B tekcte, 'K — B ckobOkax). OHU MOJTydHITA
pa3BuTHe B ceMeliHOM 3akoHoparteiabcTBe. Tak, B CK P®D comepxurcs
psn HOpM 00 mmyIecTBe cympyroB (cT. 33—44), 00 OTBETCTBEHHOCTH
CYIIPYroB 10 00si3aTesibcTBaM (CT. 45—46), 06 MMYIECTBEHHBIX TpaBax
pebenka (cT. 60), 06 aTMMeHTHBIX 06s13aTeIbeTBax (cT. 80—120).

XapakTepu3ysl METOJ CEMEIHOTro MpaBsa, T.e. ClIoco0 BO3AEHCTBUS Ce-
MEMHOro IpaBa Ha peryJupyeMble UM OOIIECTBEHHBIE OTHOIICHUS, TIpe-
K€ BCero HeobXoauMo oOpaTUTh BHUMAHUE Ha MpeobaagaHue B CEMEN-
HOM TIpaBe MMIIEPAaTUBHBIX HOPM, MPaBWJI, MPEAITACHIBAIOIINX OIIpee-
JICHHBIII BapuaHT MoBeneHus. KoHeuHo, BO3JI0XKEHHE O0S3aHHOCTUM Ha
KOTo-JIN0O M3 YYaCTHUKOB CEMEMHBLIX OTHOIIEHUII O3HA4yaeT OJHOBpE-
MEHHOE HaJeJieHre MPaBOM APYroro (Ipyrux) y4yacTHUKA, TOUHO TaK Xe
KakK TIpeIOoCTaBIeHNue CYOBEKTMBHOTO TIpaBa HEM30EXHO MpeiroJiaraer
HECeHUE KeM-JIMDO0 KOPPECMOHIUPYIOLIENH 3TOMY TpaBy OOS3aHHOCTH.
(MHaue OyneT «ronoe» mpaBo.) Ho B cemMeitHOM mpaBe BO BCEX 3TUX CITy-
yasgxX CYOBEKTHl JHWIIEHHI BO3MOXHOCTH BEIOMpATh BapHAHTHI ITOBEIC-
HUS — HET MUCIIO3UTUBHOCTU. Tak, ceMeliHoe 3aKOHOIATEeIbCTBO MCXO-
IUT U3 MPUHIMIIA TOOPOBOJBHOCTH OPayHOTO COI03a MYXKUYUHBI U XKEH-
mwuHH (1. 3 cr. 1 CK). OnHako ycloBMS 1 TOPSIIOK 3aKJIIOYeHUsT Opaka
omnpeneneHbl umiiepaTuBHeiMi HopMmamu (ct. 10—15 CK). Bpak moxer
OBITH TIpEKpaIlleH IyTeM €ro pacTOpXeHUs, T.e. 10 BOJIE OJHOTO WJIU
ob6oux cyrnpyroB. Ho u 31ech ycMOTpeHuUe B psifie CllydyaeB OrpaHUYMBaeT-
Cs UMIIepaTUBHBIMUM yKa3aHUsIMU. Tak, My:X He UMeeT IpaBa 0e3 coria-
CHUSI XEHBI BO30OYXIAaTh IE€JI0 O PAaCTOPXKEHUU Opaka BO BpeMsl GepeMeH-
HOCTHU XEHbl U B TeUeHUe roga mocjie poxaeHus pedenka (ct. 17 CK).
PacropxxeHue Opaka B CyneOHOM MOPSAKE MPOM3BOAUTCS, €CIU CyIOoM
YCTaHOBJIEHO, YTO NajibHEHIIIasi COBMECTHAS XXU3Hb CYIIPYTOB U COXpaHe-
HUE ceMbd HeBO3MOXHO. Cym MOXeT IPUHSATh MepPhbl K IIPUMUPEHUIO
CYTIPYTOB M BIIPaBe OTJIIOXUTH Pa30oMpPaTebCTBO Jejia, HA3HAYMB CYTIpY-
raM cpok il npumupeHus (ct. 22 CK). B atux ciayyasax ycMoTpeHUe
CYMPYTOB HAXOMUTCS IOA KOHTpoJieM cyna. HopMmbl ceMeitHOro 3aKOoHO-
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§ 1. Ilonsmue u npedmem cemeliHo20 Npasa u cemeiiHo2o 3aKoH00ameabcmea

JATeNIbCTBA O HeaelcTBuTeNbHOCTH Opaka (cT. 27—29 CK), ecrecTBeHHO,
MMIIepaTUBHBIC, TOYHO TaK e KaK IpaBWJIa O 3aKOHHOM DPEXHNME UMY-
mectBa cynpyroB (cT. 33—39 CK) u 06 OTBETCTBEHHOCTU CYIIPYTrOB MO
obs3aTenbeTBaM (CT. 45—46 CK). UMIiepaTUBHEIMM HOPMaMM periaMeH-
TUPYETCs yCTaHOBJIeHUe TpoucxoxneHus aeteit (ct. 47—53 CK).

BonpIIMHCTBO HOPM CEMEITHOTO TpaBa IIPEOITMCHIBAIOT OIIpEAC/ICH-
HBI BapyaHT TTOBEIEHUST, TEM CaMbIM OTPAaHWYMBAasi yCMOTPEHUE ydacT-
HUKOB CEMEIHBIX OTHOIIEHUI. B psine ciyyaeB qomyckaeTcss BMelaTeIb-
CTBO B JeJIa CEMbU Cyla, OPTaHOB OIEKU M IOIEYUTEIbCTBA, YTO TAKXKE
OTpaHUYMBAET CBOOOAY BBHIOOpa BapuaHTa IMoBeneHUs. Hexkoropwie ce-
MeHbIe TIpaBa SIBJITIOTCSI OMHOBPEMEHHO M 00SI3aHHOCTSIMU YYaCTHUKOB
COOTBETCTBYIOIIUX OTHOIIEHUH. Tak, ponuTeNn UMEIOT MPABO U 00S3aHbI
BOCIIUTBIBATh CBouX Aeteii (11. 1 cr. 63 CK).

HTak, MeTom ceMeifHOTo IIpaBa MOXET OBITh OXapaKTepPM30BaH KaK
UMIIEPATUBHBIN.

besycinoBHO, B ceMeiiHOM IpaBe IMPUCYTCTBYIOT U JIMCIO3UTUBHBIE
HOPMBI, T.€. IIpaBUJA, MOIIYCKAIOIIE BO3MOXHOCTh CBOEU BOJICH OIIpe-
IIeJISITh CBOE ITOBEICHUE, BHIOMPATh BapMaHT IToBeneHUsA. Hopeitlee ce-
MeiiHOe 3aKOHOMATEIhCTBO OTMEUYEHO YCWJIEHMEM IUCITIO3UTUBHOTO Ha-
yajna. Tak, mosiBUIach BO3MOXHOCTb 3aKJIIOUMTh OpayHbIli JOTOBOP, CO-
IamieHde o0 yruiate aauMeHTOB U mp. OmHako IUCIIO3UTUBHOCTL B
CEMEWHOM TIpaBe JOCTATOYHO CYIIECTBEHHO OTIIMYAETCS OT OOBIYHOTO
TMTOHMMaHMS TUCTIO3UTUBHOCTU. K mpuMepy, IMCITO3UTUBHOCTH B HOpMax
00513aTeIbCTBEHHOT'O TIpaBa MPOSIBJSIETCS B ONpeneeHU BapuaHTa Mo-
BEIEHUs W JOMYIIEHUU CTOPOHAM YCTAaHOBUTH MHOE CBOUM COTJIAIIIEHM-
eM, 1100 B IIPEemOCTaBJICHNN BO3MOXHOCTH YPETryJINPOBATh OTHOIICHMS
10 YCMOTPEHUIO CTOPOH, JIMOO B YKa3aHUU Psiia BAPUAHTOB MOBEIEHUS,
M3 KOTOPBIX MOXHO OCYIIECTBUTD BHIOOD. JIMCIIO3UTUBHOCTh OTpaHUYEHA
paMKaMu, OYepuYeHHBIMM UMIIEpaTUBHBIMU HOopMaMu. U He OoJjiee Toro.
B cemeliHoM mpaBe UMMEPATUBHOCTh UMeEET Oosbliee 3HaYeHue. U geno
HE TOJIbKO B KOJTMYECTBE MMIIEPATUBHBIX HOpM. B ceMeiiHOM TipaBe auc-
TMO3UTUBHOCTD CYIIIECTBYET HE TOJBKO B IIpejeJiax, ONpeaeeHHbIX UMIIe-
pPaTUBHBIMM HOPMAaMM, HO U IO «KOHTPOJEeM». 3aKOH, HOIYCKas pery-
JINPOBaHWE CEMENHBIX OTHOIICHWM COIJIAIIEHWEM CTOPOH (pa3pernas
BbIOMpaTh BapUaHThl MOBEIEHWUS), OIacaeTcsl 3J0YINoTpedaeHui (Bcex
WIM OTHEJbHBIX YYACTHUKOB COOTBETCTBYIOIIMX OTHOIIEHMI), yIIeMJie-
HUS IpaB «CJIa00ro» YYaCTHHUKA CEMEHBIX OTHOIIEHUI (HampuMep, pe-
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Thasa 1. Ilonamue cemeiinoeo npasa. Ilpunyunst cemeiinoeo npasa

o6enka). [ToaToMy BCcIKMii pa3 MpeaycMaTpUBAETCs] BO3MOXHOCTb UTHO-
pUpOBaTh IIPOSIBIICHWE IWCITIO3UTUBHOCTU. TakK, OpauHBIM IOTOBOPOM
MOXHO OIIpEeIeSIUTh UMYIIECTBEHHBIE TIpaBa M 00SI3aHHOCTHU CYIIPYTOB B
Oopake 1 (unu) B ciydae ero pacrtopxkeHus (ct. 40 CK). OnHako cyn Mo-
JKeT TIpU3HaTh OpayHBIN JOTOBOP HEAEHCTBUTEIBHBIM HE TOJBKO ITO OC-
HOBaHUSM, IMPEeIyCMOTPeHHBIM ['paxkmaHCKUM KOIEKCOM ISl HemeiicT-
BUTEJILHOCTH CHEJIOK, HO M «IT0 TPEOOBAHUIO OTHOTO M3 CYIIPYTOB, €CIN
YCIIOBUSI IOTOBOpA CTaBAT 3TOTO CyIpyra B KpaifHe HeOJarornpusTHoOe
nojioxeHue» (cr. 44 CK). [domyckaeTcsl 3akiIiouyeHHe COmIalleHus 00
yruiate anumMeHToB (cT. 99 CK). Ho cornatenure MoxeT ObITh TPU3HAHO
HeNeCTBUTETHLHBIM, €CJTM €T0 YCJIOBUS CYIIECTBEHHO HapyIIaloT MHTE-
pecsl nioayuyarenis anumeHToB (cT. 102 CK). Takum obpa3oM, 3aKOH, I10-
MnycKasi OUCIO3UTUBHOCTh B PETYJIMPOBAHMU CEMEWHBIX OTHOIIEHMIA,
TO3BOJISIET C YYETOM KOHKPETHBIX OOCTOSITEIIECTB KAaXKIOTO0 KOHKPETHOTO
JieJIa UTHOPUPOBATh BOJTIO YYACTHUKOB COOTBETCTBYIOIINX OTHOIIIEHUIA.

B pesynbrare oKkasplBaeTCs, YTO IMCHIO3UTUBHOCTh B CEMEHOM IIpaBe
«HAxXOAMTCS B ITOMYMHEHUM» HE TOJIBKO 3aKOHAa, HO U CyIeOHOro ycMOT-
peHus (omyCKaeTcs MOCIEAYIOIINI CyIeOHBIIl KOHTPOJIb).

C y4eToM M3JI0KEHHOTO METOJ CEMEWHOTO TpaBa MOXET OBITh OIpe-
JleJIeH KaK MMIEPaTUBHBINA ¢ HEKOTOPHIM JONMYILEHWEM IMCITIO3UTHBHO-
CTH, MPUYEM IUCIIO3UTUBHOCTE (CBOOOIA BEIOMpPATh BApMAHT ITOBENECHUS,
BO3MOXHOCTP JCHCTBOBATh IO CBOEMY YCMOTPEHUIO) MOXKET OBITh «IIepe-
YEPKHYTa» PELIEHUEM CYIa, T.€. 3aMEHEHA MMIIEPATUBHEIM YKa3aHueM ',

§ 2. OCHOBHBIE HAYAJIA CEMENHOT'O 3AKOHOJIATEJILCTBA

CeMelfHOE 3aKOHOIATEJIBCTBO TIPENCTABIIsSIET CO00I CUCTEMY HOpMAa-
TUBHBIX aKTOB. KpoMe IpodYero CUCTEMHOCTh OOECTIEUNBAETCS €IMHCT-

! Bormpoc 0 MeTole CEMEHOro TpaBa OTHOCUTCA K YHCITY JMCKYCCHMOHHBIX. Tak,
E.M. BopoxelikuH yKa3bIBaJl, YTO COBETCKOE CEMEIHOe MpaBO XapaKTepU3yeTcsl uMIepa-
TUBHOCTBIO OOJBITMHCTBA HOPM, HO He OTBeprall I1e1ecoo0pa3HOCTh MPUMEHEHUS TUCTIO-
3UTUBHBIX NpaBui (cM.: beaskosa A.M., Bopoxceiikun E.M. CoBeTcKoe ceMeilHOe IMpaBo.
M.: Opun. nut., 1974. C. 12). B.®. fkoBjieB monaran, 4To MeTO CEMEWHOro TpaBa To
conepkaHWIO BO3IEWCTBUSI Ha OTHOIIEHUS SIBIISIETCS TO3BOJUTEBHBIM, a 1Mo (hopme Tpen-
nucaHuii — umnepatuBHbBIM (cM.: CoBeTcKoe ceMmeiiHoe mpaBo: YueOHuk / [lonm pen.
B.A. Pacenuesa. M.: FOpun. nut., 1982. C. 11. Cm. takxe: [Tueaunyeea JI.M. Yka3. cod.
C. 12—15). M.B. AHTOKOJIbCKasl CYUTAET, YTO METOI CEMEIHOTo MpaBa MOXET ObITh OXa-
paKkTepu3oBaH B 1eJIOM KaK JAUCIIO3UTUBHBIA U CUTYALIMOHHBIN (CM.: Aumokoasckas M.B.
CemMeiiHoe npaBo: YueOHUK. 2-e u3l., iepepad. u nor. M.: FOpucts, 2004. C. 21-31).
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§ 2. OcHogHble Hauana cemeliH020 3aKOHO0ameabCmea

BOM TIPMHIIUIIOB IIPABOBOTO PETYJIMPOBAHUS CEMEWHBIX OTHOIIECHMUIA,
KoTOphIe 3akperuieHsl B cT. | CK PO.

OcCHOBHBIE Hayajia CEeMeHOTO 3aKOHOMATEIbCTBA, WJIH, YTO TO K€ Ca-
Moe, TIPUHIIUITBI CEMEHOTO TIpaBa, MPEACTABISIIOT CO00 OTpe/ieNIeHHbIE
Hayvajia, pyKOBOMISIINE UIEH, B COOTBETCTBUU C KOTOPHIMM OCYILIECTBIISI-
eTCsI IPaBOBOE PETYIMPOBAaHNE CEMEMHBIX OTHOIICHUIA.

Hopwmbl, ompenensifonive MpUHIMITBI TTPaBOBOTO PETYJIMPOBAHUS
CeMEeHbIX OTHOIIEHWI, HAaXOOITCS B OCHOBAaHUM BCEX IPOYMUX CeE-
MeiHO-ITpaBOBLIX HOpPM. Bce HOpMBI ceMeifHOTO 3aKOHOJATEehCTBA
MOMYMHEHBI OCHOBHBIM Hadajam, M3JoxeHHBM B cT. 1| CK P®. Ux
HEOOXOMMMO YUYWUTHIBATH TPU YSICHEHWUW COJAEPXKAHUS BCEX IPaBUII,
chopMyIMpoBaHHBIX B TaHHOM Kojekce, pu TOJKOBaHUU CeMeNHO-
MPaBOBBIX HOPM, MPUMEHEHUU K CEMEHHBIM OTHOIIEHMUSIM TpaKIaH-
CKOTO 3aKOHOIATEIbCTBA, IPUMEHEHNN CEMEWHOTO 3aKOHOIATEIbCT-
Ba M IpaXkIaHCKOTO 3aKOHOAATEIbCTBA K CEMEWHBIM OTHOIIEHUSM 110
aHaJIOTUU U T.1. U T.1I.

K BBISIBIIEHMIO CUCTEMBI TIPUHIIMIIOB CEMEMHOTO MpaBa ¥ aHAJIM3Y UX
comepxXaHusa oOpaiannchk MHorue ydeHwie. Tak, A.W. IleprameHT B
1951 r. Ha3bIBaNa Takvie MPUHIMUIBI (COBETCKOT0) CEMEMHOrO IMpaBa, Kak
MOJIHOE PaBEHCTBO MYXXUMHBI U XKEHIIUHBI B IMYHBIX U UMYIIECTBEHHBIX
MpaBax, BO3HUKAIOIINX B CUJIy Opaka M pOJACTBA; OXpaHa MaTepUHCTBA U
JIETCTBA; OCYIIECTBIICHNE POIUTEIbCKHX IIpaB UCKITIOUYNTEIEHO B MHTEPE-
cax JeTeii; enmHoOpaune’.

I[IpumepHo Tak e o4YepuyuBaj TPUHLMIIBI CEeMEHHOro IpaBa
I''M. Cgepmyios B 1958 r. IIpu a3TOM, KpOME Ha3BaHHBIX, UM BBIIEJISINCH
¥ TaKye TIPUHIIAIIEI, KaK paBHOIIpaBHUE TpaxkaaH HE3aBUCMMO OT HAIIMO-
HaAJILHOCTY M pachl; CBOOOa CEMEIHOTO TTpaBa OT BIMSHUS KaKUX-JIMOO
PEJIMTMO3HBIX TIPABIIT; BCECTOPOHHSS OXpaHa POIUTENbCKIX TpaB>.

B 1982 r. B.®. fIkoBieB Ha3bIBaJ CIEAYIOLINE IPUHIINIIBI CEMEMHOTO
MpaBa: paBHOIIpaBHE TpaxkIaH B CEMEMHBIX OTHOIICHUSX; paBHOIIPABUE
MYXKYMHBI U XXEeHILIMHbBI; eAMHOOpaune (MoHOraMus); cBoboga u 100po-
BOJIBHOCTb B 3aKJIIOUeHUHU Opaka; cBoOoaa pacTopxKeHUsT Opaka Ioa KOH-
TPOJIEM TOCYIapCTBa; TOCydapCTBEHHAs 3a00Ta 0 MaTepu, pedeHKe, BCe-
MEpHasi OXpaHAa MX HMHTEPECOB, IMOOLIPEHWE MATEPUHCTBA; B3aUMHas

! Cm.: Cosetckoe rpaxkmanckoe mipaso. T. 11 / Tlon pen. C.H. Bpatyca. M., 1951.
C. 366—367.
2 Cm.: Ceeponoe I.M. CoBeTckoe cemeitHoe TpaBo. M., 1958. C. 38—45.
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CcBOOOMIA YJIEHOB CEMbU, MOpajJibHas M MaTepHualbHas TIOHIepXKa MMH
apyr apyra'.

I''K. MargeeB B 1985 . m1aBHBIMM HavyajgaMu (TIpUHLIMIIAMM) TIPaBO-
BOTO PEryJIMpOBaHUs OpayHO-CEMEMHBIX OTHOIIEHUI MpU3HaBaJl: CBOOO-
Iy Opaxka, cBOOOIy pacTOp:KeHUsI Opaka, IIpU3HAHUE TOJBKO TpaXkmaaH-
CKOTO CBETCKOTO Opaka, MOHOTAMMIO, paBHOIIpaBHE CYIIPYTOB M BCEMEP-
HYIO 3aLIUTY MHTEPECOB JETEN’,

OOpaleHre K yKa3aHHBIM (M TOAOOHBIM) TOYKAaM 3pEHMsI, BbICKa-
3aHHBIM B pa3HBIE IIEPUOIBI UCTOPUU TocyaapcTBa Poccuiickoro, otiam-
YaIInecs COMATBHO-TIOIUTHIECKON 00CTAaHOBKOM, IIPEICTABISICTCS
oTpaBIaHHBIM, Oojee Toro — HeoOxoauMbIM. He menmo paccMarpuBaTh
OCHOBHbIE Havasia (IIPUHIIMIIBI) CEMEMHOIO IpaBa U ceMelfHOe 3aKOHO-
JIaTeJIbCTBO B OTPHIBE OT TOTO, YTO OBLIO paHee. Hallle 3aKkoHOmATENbCT-
BO OCBOOOIMIIOCH OT HEOOXOOVWMEBIX B T€ BpeMeHa MACOJIOTMIECKUX Ha-
cnoenuii. Ho, kak mpecTaBisieTcsl, CETOMHSAIIHee ceMeifHOe 3aKOHO/Ia-
TEJIbCTBO €CTh pe3yJbTaT Pa3BUTUSI PYCCKOIO, COBETCKOIO, POCCUICKOIO
CEMEMHOTrO IIpaBa.

B kauecTBe CBOCOOPA3HOTO BCTYIUICHMS M3JIOXKEHHE OCHOBHBIX Ha-
Yyajl ceMEeMHOTro 3aKOHOMATEThCTBA TIpeABapsieT BOCTIPOM3BeAeHUE B He-
CKOJIbKO MOAUMDUIIMPOBAHHOM BUIIE KOHCTUTYLIMOHHBIX TOJIoXeHui. Bo-
MepBbIX, B cooTBeTcTBUM C 4. 1 cT. 38 KoHncruryuust P® marepuHCTBO 1
IIETCTBO, CEMbsI HAXOISATCSI IO 3alIIATOI TocyIapcTBa. Bo-BTOpPHIX, B cHTy
4. 2 c1. 7 Korcruryuuu P® B Poccuiickoit denepaninu odbecrieynBaeT-
Cs TrocyiapCTBeHHas IOANEp>XKa CEMbM, MaTepUMHCTBA, OTLOBCTBA U
JneTcTBa. B aTux ciydyasix o mojiepkke M 3alluTe TOBOPUTCS B CaMOM
MMpoKoM cMbIciie. MMeeTcs B BUOY KOMIUIEKC MEp 3KOHOMHYECKOTO
(B TOM yucie (GMHAHCOBOTO), OPraHU3ALIMOHHOIO, MTPAaBOBOTO XapaKTe-
pa. IlpaBoBble Mephl HAXOIAT 3aKpEIUIEHUE B 3aKOHOJATEJbCTBE pa3-
JIMYHOM OTpAaCIeBOM MPUPOAH (TPaskaaHCKOM, TPYIOBOM, XIJIMIIHOM,
0 3JpPaBOOXPAHECHUM U T.1.).

Cpenu 0OCHOBHBIX Ha4YaJl CEMEITHOTO 3aKOHOATeIbCTBA HA3BAHBI:

1) HEOOXOAMMOCTD YKPEIJIEHUSI CEMbMU;

2) HEAOMYCTUMOCTh ITPOU3BOJIBHOTO BMEIIIATEIhCTBA KOT0-JIM0O B Jie-
JIa CEMBH;

' Cm.: Coserckoe ceMeitHoe nipaBo: Yue6uuk / Ilon pen. B.A. Pacenuesa. C. 16—20.
2 Cm.: Mameees I'.K. CoBeTcKoe ceMeitHOe npaBo: YuebHuk. M., 1985. C. 20—-22.
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§ 2. OcHogHble Hauana cemeliH020 3aKOHO0ameabCmea

3) obecrieueHre OECIIPENATCTBEHHOTO OCYILIECTBICHUS WIEHAMU Ce-
MbH CBOUX TIPAB;

4) obecrnieyeHre BO3MOXHOCTH CYIeOHOM 3allUThl CEMEHBIX MPaB;

5) 10OPOBOIBLHOCTL OPAaYHOTO COI03a MYKUMHBI U XKEHILIUHBI,

6) Ipu3HaHKE TOJbKO I'PaXXIaHCKOTO CBETCKOTO OpaKa;

7) paBEHCTBO IpPaB CYIPYrOB B CEMbE;

8) mpuopuTeT ceMeHOTO BOCTTUTAHUS IETEH;

9) obecrnieueHre MIPUOPUTETHOM 3aIIUTHI TIPaB U UHTEPECOB HECOBEP-
IIEHHOJIETHUX U HETPYIOCIIOCOOHBIX YJIEHOB CEMbH;

10) HemOIyCTUMOCTD OrpaHWYEHMS TIpaB TpaXkIaH P BCTYIUICHUHN B
Opak 1 B CEMEWHBIX OTHOIIEHUSIX 10 MIPU3HAKaM COLIMAJIbHOM, PacOBOIA,
HaLIMOHAJILHOM, I36IKOBOI WJIM PEJIMIMO3HOM IPUHALIEXHOCTH .

Ha nepBrIil B3MIS0 K YUCITYy OCHOBHBLIX Hadaj CeMEHOIo 3aKOHOJa-
TEJILCTBA CJIEAyeT OTHOCUTD TAKXKe HEOOXOMMMOCTD ITOCTPOCHUS CEMEMHBIX
OTHOIIIEHUI Ha YyBCTBaX B3aMMHOI JIIOOBU U YBaXKEHMsI, B3aUMOIIOMOIITN
M OTBETCTBEHHOCTH Tiepen ceMbeii Becex ee wieHoB (1. 1 cT. 1 CK). Kpome
TOTO, KaK OJHO M3 OCHOBHBIX HayaJl YKa3aHO pa3pelleHue BHyTpUCeMeii-
HBIX BOIIPOCOB IO B3aUMHOMY COTJIACHIO.

Hymaercst, npaB [.®. IllepmeneBuy, ykaswsiBas: «K cemeitHbIM Tipa-
BaM He JOJKHBI OBITh TPUYKCIIEHBl yCTaHABIMBaEMble 3aKOHOM IIpaBa Ha
B3aMMHYIO JTI0O00Bb, YBaXXEHUE, ITOYTEHUE, TIOTOMY UYTO 3TO MHMMBIE TTIpa-
Ba, JUIICHHBIE CAHKIIUM, — IIpaBO MMEET IeJI0 TOJbKO C BHEITHUM MMU-
pPOM, HO HE C OyHIEBHBIM»2. [103TOMY Bps JIM CJIELYET COIVIAINATLCS C
YTBEPXAEHHEM, OYITO MPaBOBOE PEryJIMPOBaHUE CEMEHHBIX OTHOIIEHUI
«MOXHO TOCTPOUTh TaKMM 00pa3oMm, 4TOObI OHO CIIOCOOCTBOBAJIO CTa-
HOBJICHHMIO W COXPAaHEHMIO MEXIy WICHAMM CeMbU B3aMMHON JIIOOBU U
YBaXkKeHUsI, OTBETCTBEHHOCTH TIEpell CEMbE M CTPEMJICHUIO UYJIEHOB Ce-
MbHM OCYILIECTBJIATH B3AMMOIIOMOILE U MOMAEPXKKY APYT APyras’.

' K coxanenuio, ¢popMa Momauyn OCHOBHBIX HayaJl CEMENHOTO 3aKOHOMATEbCTBA JIM-
IeHa TOJKHOM YeTKOCTU. BeposiTHO, 1o 3TOW MpWYWHE B IOPUIUYECKON JINTepaType HeT
€IMHCTBA MIPU PEIIeHUH BOMPOCOB O TOM, Kakue nonoxeHus ct. 1 CK P® senstiorest oc-
HOBHBIMM HavyaJlaM¥, 1 COOTBETCTBEHHO O KOJTMYECTBE TAKUX Havail (cM., Harpumep: [T4e-
aunyesa JI.M. Yxa3. cou. C. 20—25; Heuaesa A.M. CemeitHoe nipaBo: Kypc nexuuii. M.,
2000. C. 26—35; I'paxganckoe mpaBo: YueOuuk. B 3 1. T. 3 / Ilon pen. A.Il. Cepreesa,
10.K. Toncroro. C. 310—315).

2 Mlepweneeuy I.P. Yxas. cou. C. 407.

3 I'paxkpanckoe npaBo: Yueouuk. B 3 1. T. 3 / Ion pen. A.T1. Cepreesa, F0.K. Toncro-
ro. C.311.

17



Thasa 1. Ilonamue cemeiinoeo npasa. Ilpunyunst cemeiinoeo npasa

BxiroueHue B 3aKOH paccMaTpUBaeMBIX ITOJIOKEHUI, HaBEpPHOE,
HEJIb3sl OLIEHWBATh OTPUIIATEILHO, OBITh MOXET, CIEAYyeT HaxKe MpHU-
BeTCTBOBaTh. Ho Mpu 3TOM Hamo oTAaBaTh c€0E OTYET B TOM, UTO «IT€-
pPEeBECTH Ha IOPUAUYECKUI SI3bIK» TaKW€ MOHSATUS, KaK JI000Bb U yBa-
KeHue (B CeMbe), ellle HUKOTIa He yIaBajJoCh M BpSO JIM KOrma-
HUOYIb yAACTCS.

Tax, B.1. Cunaiickuii nucain: «EcrecTBeHHbIe 1 HPABCTBEHHBIE OT-
HOILIEHHUS JIMLIB JIEXAT B OCHOBE IOPUANYECKUX OTHOLIEHUN WIEHOB CeE-
mbu. [loaTOMY TIpU TOJIKOBAaHMU HOPM CEMEHHOTO IpaBa HEOOXOOMMO
CTPEMUTHCS TIPUIATh HOPMaM IOPUANYECKOe 3HaUYCHNE, a He OTpaHUIH-
BaTbC KOHCTaTUPOBAHMEM MX HPABCTBEHHOI'O XapakTepa» ..

HeBo3mMoXHO MPUHYIUTH K MCIIOJTHEHUIO B HaType «00si3aTebCTBa»
JIIOOUTH U YBaXXaTh IPYTMX WIEHOB CEMbU, KAK HEBO3MOXHO O0OECIIEUNTh
TaHHOE 00s13aTeJIbCTBO CAHKIIMSMM MJIN CO3IaTh (IIPUIYyMaTh) 00SI3aHHO-
cT (M COOTBETCTBYIOIIME TIpaBa), WCIIOJHEHUE KOTOPHBIX (peayn3aliust
KOTOPBIX) MPUBEAET K 1M — B3aUMHOM JII00BU U yBaxkeHuto. [IpakTu-
YeCcKH B TaHHOM CJIyJ9ae MBI UMEEM IeJIO C TIPU3BIBOM, JIMIIIEHHBIM ITpa-
BOBOTO COICPKAHUS.

Yto KacaeTcs ymoMUHAHUS O B3aUMOIIOMOIIU, TO U 3[IECh MPaBo Oec-
cuIbHO. Bymyun «<BMOHTMPOBAaHHBIM» B IOPUAMYECKYIO MaTepuio, Tpebo-
BaHME 0 HEOOXOIMMOCTH B3aMOITIOMOIIN TpaHCchOpMUpyeTcs, mpruodpe-
Tast (opMy OOSIBAaHHOCTEH II0 CONEPXKAHWIO OTHUMM WICHAMHW CEMbBU
Apyrux.

Haxkomnel, cioBocoyeTaHMe «OTBETCTBEHHOCTD Iepel CEMbEl BCEX €€
YJI€HOB» MCIIOJIb30BAaHO HE B IOpUANYECKOM CMEIcie. Ilo-Buaumomy, B
TAHHOM CITydae 00 OTBETCTBEHHOCTU TOBOPHTCSI C TOUKHU 3PEHUS COLM-
ajbHOi. Bo-TIepBBIX, ocTaBasch Ha IOPUAMYECKUX TTO3MIIUAX, CIIEIyeT
CUYUTaTh, YTO OTBETCTBEHHOCTb HACTYIAeT MPU HATUIUU HEKUX MMPOTHUBO-
MpaBHBIX JAeicTBUil. Bo-BTOpBIX, IIPUBIEYEHHE K OTBETCTBEHHOCTHU
MpeaIrojaraeT IIpUMeHeHe CaHKIIWA. B-TpeThuX, CKOJIBKO OBI HM TOBO-
PUJIOCH B HAYKE O TOM, YTO CEMbSI SIBJISIETCSI CYOBEKTOM TIpaBa, UM O He-
06XOIMMOCTY TIPU3HAHUS CEMbU CYOBEKTOM IIpaBa’, 3aKOH HE CUMUTAET

" Cunaiickuit B.H. Yxas. cou. C. 485.

2 Cm., Hanpumep: Kpacasuuios O.A. OCHOBBI XUIMIIHOTO 3aKOHONATENLCTBA: TTPEIMET
peryaupoBaHusl U opunnyeckasi npupona // OCHOBBI COBETCKOTO XMJIMIIHOTO 3aKOHOA-
tenbcTBa. CBepmioBcK, 1981. C. 18—19; Koposes F0.A. Cembst kKak cyobekT mipasa // XKyp-
HaJ poccuiickoro mpasa. 2000. Ne 10. C. 61—66.
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CEMbIO YUaCTHMKOM ITPaBOBBIX OTHOIIEHMI. Peryimpyiorcss oTHOLIEHUS,
CKJIAIBIBAIOIIIMECST MEXITY WIeHAMU CEMbU, U T.JI.

Cpenu npuHIMIIOB cemeitHoro npaea B 11. 3 ¢T. 1 CK P®D ynomuHaer-
Cs yKa3zaHue O pa3pellieHUU BHYTPUCEMENHBIX BOIIPOCOB MO B3aMMHOMY
cormacuo. Kak TmpeacraBisieTcsl, 3TO ToXe TOlbKo moxenanue. Ilo-
BUOMMOMY, CJIeAyeT KOHCTaTUPOBaTh, YTO pedb MAET 00 Maeaie, K KOTO-
pPOMY HaZO0 CTPEMUTHCSI, TIOHMMAsT €T0 HETOCTUKMMOCTh. A ¢ TOUYKHU 3pe-
HUSI TIPABOBOM 0OECIIEYNTh TOPXKECTBO «B3aMMHOIO COTJIACHsI» TTOTIPOCTY
HeBO3MOXHO. KoHeYHO, MOXXHO BMEHUTb B O0SI3aHHOCTH BCEX WICHOB
CEMbH peIIeHUE OIIpedeIeHHOTO poma BOIIPOCOB (M JaTh WX IEpPeUYeHB)
TOJIBKO «eauHorIacueM». Ho, Bo-TiepBbIX, He OYyIeT JIM 3TO TTPOM3BOJIb-
HBIM BMEIIATEJIbCTBOM B «CeMeiHbIe nefia»? He MpoTUBOpEYUT JIM 3TO
CYTU CeMeMHBIX OTHOIIeHN? He mpuBeaeT m K ToMy, 4TO psifi peleHuin
TIOTIPOCTY HEBO3MOKHO OyIeT NMPUHSTH M3-3a PA3HOIIACUM MEXIy dJie-
HaMU CEMbU WJIM HEXeJIaHUST KOTO-TM00 13 YJIEHOB CEMbM Y9acTBOBAaTh B
NpUHATUU pelieHus1? Bo-BTOpHIX, ITpaBo He 001amaeT U He MOXKeT o0Jia-
JaTh CPeICTBAMM, KOTOPbIE MOIJIM OBl 00ECIIEYUTh pean3aliio TaKOTro
poma HOpM.

Ha ykperuieHue ceMbu HaIlpaBJIeHO OYEHb OOJIBIIIOE KOJMYECTBO
HOpPM CEMEIHOTO 3aKOHOMATENbCTRA. Jlae pernaMeHTauusi OTHOLIEHWH,
MPEIIIEeCTBYIONINX 3aKII0YeHUIO Opaka, KpoMe IIpoYero MMeeT 11ejb CI0-
cobcTBoBaTh yKperieHuto Oymymiein cembu (ct. 11—15 CK). Tlpu pac-
CMOTpPEHMU JIeJla O pacTOpKeHWM Opaka IpU OTCYTCTBUW COTJIACUS OfI-
HOTO M3 CYIIPYIOB Ha pacTOpXkeHKe Opaka Cyad BIpaBe MPUHSATh MEPHI 110
MPUMUPEHUIO CYIIPYTOB U OTJOXUTH Pa30MpaTeIbCTBO Jejia, Ha3HAYMB
cyrnipyram cpok mist mpumupenus (1. 2 ct. 22 CK). Pacropxenue 6paka B
CyeOHOM TIOPSIIKE TTPOU3BOIUTCS, €CIIM CYIOM YCTAHOBJIEHO, YTO Jaslb-
Helilllasi COBMECTHasl XXM3Hb CYIIPYroB M COXpPaHEHHE CEMbU HEBO3MOX-
Hel (1. 1 ct. 22 CK). Cyn He MOXeT mpu3HaTh OpakK (DMKTUBHBIM, €CJIU
JINIIA, 3apeTUCTPUPOBABIINE TaKOM Opak, JO pacCMOTPEHMS Iejia CYIOM
daktruecku coznanu cembto (. 3 cr. 29 CK). Pomurenu moryT ObITh
JIMIIEHBl PONUTENbCKUX IIpaB JIMIbL MPYM HAJIWYUMU YPE3BbIYANHBIX 00-
CTOSITEJIbCTB, YKAa3aHHBIX B 3aKOHE, U B IOPSIIKE, YCTAHOBJIEHHOM 3aKO-
HoM (cT. 69, 70 CK), u T.1. ¥ T.11.

CrieryeT 3aMEeTUTh, YTO YKPEIJIEHUIO CEMbU MPU3BaHBI CIIOCOOCTBO-
BaTb Y HOPMBI MHBIX OTpacjeil 3aKoHOoAaTeJIbCTBa (HarpuMep, KWW -
HOTO 3aKOHO/IaTeIbCTBA).
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HenomycTuMo mpou3BojibHOE BMEIIATEILCTBO KOTO-TM00 B 1eia ce-
MbHU. DTO 03HAYAET, YTO WICHBI CEMbU CBOOOIHEI B IIPUHITUN KaKUX OBI
TO HU OBUIO pelIeHWi, 3aTparMBaloIINX WHTepechl ceMbu. HukTO He
BIIpaBe «IUKTOBAaTh» CBOIO BOJIIO WiIEHAM CEMbU WJIM OCYILECTBIISITH BMe-
IIaTeJILCTBO B JieJla CEMbU MHBIM 00pa3oM (HAIpUMep, POIUTEIN OTHOTO
W3 CYIIPYTOB, OKa3bIBasi CEMbE MaTepHAIbHYIO TOMOCPKKY, ITBITAIOTCS
HaBsI3aTh HPaBSIIMICS UM 00pa3 XU3HM).

BMmecte ¢ TeM, paccMaTpuBas cofiepXKaHve JaHHOTO MPUHIIMIIA, BaXkK-
HO 00paTUTh BHUMAHKWE HA TO, YTO HEIOITyCTUMO TOJIBKO IPOM3BOJIHLHOE
BMEIIATEILCTBO. B psme cirydaeB 3aKOH ITO3BOJISIET BMEIITUBATRLCS B JIeJIa
ceMbu. Takux ciydaeB Hemasao. DTO KacaeTcsl U pacTOpXKeHus Opaka, u
BOCIIMTaHUs aeTeit u mp. Yaie Bcero 3aKoH JAOMYyCKaeT BMEIIATEIbCTBO B
Jieja CeMbU CyIy, OpraHy OIeKM Y MOIeYUTEIhCTBA, MPOKypopy. MHorma
TaKMM IIpaBOM O0JIagalOT M WHBIC JINIIA. TakK, TOJDKHOCTHEIE JIMIIA Opra-
HU3aIMi ¥ TpakaaHe, KOTOPBIM CTaHET U3BECTHO 00 Yyrpo3e XU3HU WU
3[0POBbIO PEOEHKA, O HApYLIEHUM €ro MpaB M 3aKOHHBIX MHTEPECOB,
00s13aHBI COOOIIUTH 00 3TOM B OpraH OINEKW U ToIevyuTenabcTBa (m. 3
cT. 56 CK).

HornylieHre 3aKOHOM CTy4aeB BMENIATENbCTBA B IeJla CEMbU MTPOINK-
TOBaHO CTPEMJIEHMEM OO0ECIIeYMTb MHTEPEChl «CIaboro» ydyacTHUKa ce-
MENHBIX OTHOIIIEHUI (HampuMep, HECOBEPIIEHHOJETHETO IpakIaHMHA)
WIN HEe TOIYCTUTh OTCTYIUICHWII OT OCHOBHEIX ITOJIOXEHUU TOCYIapCT-
BEHHOW CEMEMHOU TTOJIMTUKHA U T.II.

ITpaBo B 11e710M (B TOM YuCJie CEMENHOE) JOJIKHO CTPEMUTHLCS K 00€ec-
MEYCHNIO BO3MOXHOCTH OECIIPEISITCTBEHHOIO OCYIIIECTBIEHUST CyOBbeK-
TUBHBIX TIpaB. B cooTBeTcTBytomieit yactu ct. 1 CK P® o cytu Bocmpo-
W3BOJUTCS OOIIENpaBoBOi MpUHIIMIT. Ero TOpXecTBO eCTh CBUIETENb-
CTBO TOpXecTBa ImpaBa. [l €ro MOCTUXXEHUS TPABOBBIE HOPMBI
MpeaycMaTpUBAIOT MepbI, OOecTeynBaloliue OeCHpPEersITCTBEHHOE OCYy-
IIECTBIICHNE CYObeKTUBHEIX IIPAB, B TOM YKCJI€ YCTAHABIMBAIOT MOPSIIOK
peanu3aluu Mpas, ONpPenessaioT Npoueaypsl (POpMBbI U TIP.) OCYLIECTBIIE-
HUS MPaB, YKA3bIBAIOT MEXaHU3MbI TPUHYXKIEHUS 00sI3aHHBIX JIMIL K UC-
MOJIHEHUIO CBOMX OOS3aHHOCTElM, HA3bIBAIOT CAHKIIMHU, IIPUMEHSIEMbIE K
HapYIIUTEISIM IIPaB, 1 T.1.

ITpaBa 1 cBOOOIBI YETOBEKA U TpaXkTaHWHA OOECIIeUUBAIOTCS TTPaBO-
cymieM (ct. 18 Konctutyuumn P®). 3ammra ceMelHBIX IpaB OCYIIIECTB-
JISIETCSI CYIIOM, a B CJIy4yasiX, IpeaycMOTpeHHbIX CeMeitHbIM KOIEKCOM, —
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rocyJapCTBEHHBIMU OpTaHaMU UM OPraHaMU OTEKU U TMOTEeYUTENIbCTBA.
JHeiicTBUSI TOCYTapCTBEHHBIX OPTAHOB U OPTAHOB OTIEKH U TTOTIEYUTEThCT-
Ba MOTYT OBITh OOXaJIOBaHHI B CY/I.

Hdna 3akioyeHus1 Opaka HEOOXOIMMO B3aMMHOE ITOOPOBOJIBHOE CO-
rmacue My>kauHbl 1 XeHIuHHI (1. 1 c1. 12 CK). [ToHyXXneHue K BCTyII-
JIEHWIO B Opak HemormycTuMo. M HeBaXHO, OT KOTO UCXOAUT JaBJIEHUE U
PYKOBOJICTBYSICh KAKUMU COOOpaKeHUSIMU, OKa3bIBA€TCS JIU OHO Ha Of-
HOTO WUJIM Ha 000MX CYOBEKTOB, B KaKylo ¢opMy 00JieYeHO MOHYXIeHUE
(yrposa, HacwiIne 1 11p.) 1 T.1. B mo0oM ciiyJae corracue Ha BCTYILIEHUE
B Opak IOJKHO OBITh TOOPOBOJIBHBIM. [Ipu HapyleHun 3TOro Tpedosa-
HUS Opak npusHaeTcs HeneicTButeabHbIM (cT. 27 CK).

bpax 3akirouaeTcst B opraHax 3alyCHU aKTOB TPaKJIaHCKOTO COCTOSI-
Hus. [1paBa v 00s13aHHOCTU CYTTPYTOB BO3HUKAIOT CO JHSI TOCYIApCTBEH-
HOW peTHcTpaly Opaka B OpraHax 3alliCu aKTOB TPaXIAHCKOTO CO-
crosgHus (ct. 10 CK). TakuM 06pa3oM, MOKHO KOHCTaTUPOBATh CYIIE-
CTBOBAHWE TIOCTyJlaTa: HET pErucTpali — HeT Opaka. 3aMEHUThb
TOCyJapCTBEHHYIO PETUCTPALIMIO0 KAKUM-TUOO UHBIM aKTOM HEBO3MOX-
Ho. LlepkoBHBII Opak 3aKOHOM He Tpu3Haercs. [Ipu oTcyTcTBUUM rocy-
JMAPCTBEHHOM perucTpaiuy Opaka He BOZHUKAIOT IMPEIyCMOTPEHHbIE 3a-
KOHOM TIpaBa U 00sI3aHHOCTU CynpyroB. B OBITY IpaxknaHCKUM Opakom
YacTO HA3bIBAIOT COI03 MY>KUMHBI U XEHIIUHBI, TPOXUBAIOIINX COBMECT-
HO 0e3 perucTpanuu 6paka (IOPHUCTHE OOBIYHO MMEHYIOT TaKMX I'paskaaH
COXUTENSIMM). Takasi TEPMUHOJIOTHMS TIPEICTABIISIETCS HETPUEMIIEMOi.
Heno B TOM, YTO caMO TMOHSTHE «TpaXKIaHCKUK OpakK» MOSBUIOCH, KOraa
TOCTIOACTBOBAJ LIEPKOBHBINM Opak. W ecnu Joau MpoXuBaiu COBMECTHO
0e3 coBepIIeHNs] COOTBETCTBYIOIIETO IIEPKOBHOTO 00psiia, TO TOBOPWIH,
YTO OHU COCTOSIT B TpaXknaHCKOM Opake. CeromHsi 3aKOH CBSI3BIBAET ITpa-
BOBBIE MOCJIENCTBUS TOJIBKO C OpaKOM, 3apETMCTPUPOBAHHBIM B OpraHax
3aMMCU aKTOB TPAXIAaHCKOTO cocTosiHUS. C 3TOI TOUKU 3PEHUST APYTUX
OpakoB, KpOMe€ TPaxIaHCKUX (T.€. 3apeTUCTPUPOBAHHBIX), BOOOIIE HE
cymiecTByeT. MIHOTIa JInIl, COBMECTHO ITPOKMBAIOIIMX 0€3 perucTpalvn
Opaka, MMEHYIOT «(paKTUYEeCKUMM cynpyramu». Cremys 3TOW JIOTHKE,
MOXHO TOBOPUTH U O «IOPUAUYECKHUX CYMpPyrax» (COCTOSIIIUX B 3aPETUCT-
pupoBaHHOM Opake). Ho He OBIBaeT Opaka He3aperMCTPHUPOBAHHOTIO.
Henb3s ctaTth cynpyroMm («(akTUYECKUM», «IOPUIUYECKHUM»), €CJIM OpakK
HE 3aperruCTPUPOBAH.
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Thasa 1. Ilonamue cemeiinoeo npasa. Ilpunyunst cemeiinoeo npasa

I'oBOpst 0 paBeHCTBE CYMPYroB Kak 00 OMHOM W3 TPUHIIAIIOB CeMeli-
HOTO 3aKOHOMATEIbCTBA, HAIO NMETh B BUIY CIIEAYIOIINE OOCTOSTEILCTRA.

Bo-mepBBIX, MO paBEHCTBOM MHOTIA TTOHMMAIOT paBHOIIpaBUE, T.€.
HaJIM4Me y CyObEKTOB OIMHAKOBBIX MpaB (110 COAEPXKAHUIO U O0BEMY).

Bo-BTOpBIX, B TpaxkmaHCKOM IIpaBe IIOA PaBEHCTBOM CYOBEKTOB II0-
HUMAETCS OTCYTCTBME BJIACTU M MTOMYMHEHUS, T.€. OMUH CYOBEKT HE MO-
JKET ITOBEJIEBATh JPYTUM.

Kak mpencraBnsercs, B ceMeiHOM 3aKOHOAATENbCTBE O DPaBEHCTBE
CYIIPYTOB TOBOPUTCS B 00OMX 3HAYEHMSIX ITOro cjioBa. JlaBHO yluiM B
MPOLLJIOE MPaBa JMYHOM BJIACTU MYXKa Hall XKEHOU (a Takke poauTesiei
HaJ IETbMU, OTIEKYHOB HaJl ONleKaeMbIMu)'.

MyX U XeHa paBHBI B TOM CMBICJIE, YTO HE MTOAYMHEHBI IPYT APYTY;
OIIMH CYIIPYT HE MOXET IT0BeJIEBaTh IPYTHM.

Borpochl Xn3HU ceMbU pEIIaloTCsS CYIIPyTaMy COBMECTHO, MUCXOMS 13
npuHIMIa paBeHcTBa cynpyros (1. 2 ct. 31 CK): cynmpyru paBHBI B Tipa-
Bax (1 00513aHHOCTSIX) — PaBHOIIPaBHHI.

[TpuHIIMT paBeHCTBa CYIIPYrOB BOILIOIIEH B psine cTateit CeMeitHOro
konekca (ct. 31-39 u np.).

ITo ob6uemMy mpaBmIly UMEHHO CeMeiiHOe BOCIIMTaHWE OOecTieunBaeT
3[10pOBbEe, HGUINYECKOE, ICUXUIECKOE, TYyXOBHOE U HPABCTBEHHOE Pa3BU-
tue geteit. [loaToMy ecTeCTBEHHO, YTO OMHUM 13 IIPUHIIUIIOB CEMEIHOTO
3aKOHOAATENIbCTBA Ha3BaH IIPHMOPHUTET CEMEHHOTO BOCIMTAHUS IETEH.
DTOT MPUHUMI KOHKPEeTU3Upyetcd B psine crateit CeMelHOro Koaekca
(cM., B YaCTHOCTH, CT. 54, 55, 63, 121—123).

HeobxonuMocTh MPUOPUTETHOI 3alIMTHI TIpaB U MHTEPECOB HECO-
BEPIICHHOJIETHNX M HETPYAOCIIOCOOHBIX UIEHOB CEMBM OOYCIOBJICHA
TEM, YTO 3TH JIUIIA OOBIYHO SBJISIIOTCST HanboJiee «CIabbIMU» yJYaCTHUKA-
MU CEMEMHBIX OTHOIIEHUI. DTHUM JIMLIaM OOBIYHO CJIOXKHEE, YEM TPYTUM
YJIeHaM CEMBU, «ITOCTOSTh 3a ce0si». OHU HauboJiee ySI3BUMBL.

K ganciny «MCTOYHMKOB» pacCMaTPHUBAEMOTIO IIPUHITUIIA CIIEAYET OTHE-
CTU Takxke BceoOluyio nekyiapauuio npasB 4yenoBeka, npuHsTyio OOH
10 nexabpst 1948 r. (3meck BHEpBBIE AETM MPOBO3MIALIEHBI O0OBEKTAMU
0co00i1 3amMTel U 3a00THI), Jekmapaluio O COLMAIBHBIX 1 MPABOBBIX
MIPUHIIATIAX, KACAIOIINXCS 3aIUTHI M 0JIarooIyduns OeTeil, 0COOEHHO IIpr
nepenaye JeTeil Ha BOCITUTAHWE U UX YCHIHOBJICHWE Ha HAIlMOHAJILHOM U
MEXIYHApOIHOM YpOBHsX oT 3 mekabpst 1986 r. (OOH), KonBeHiuio o

! Cm., Hanpumep: Hlepuwenesuu I.®D. Yka3. cou. C. 407.
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§ 2. OcHogHble Hauana cemeliH020 3aKOHO0ameabCmea

npapax pedeHka ot 20 Hosiops 1989 r. (OOH), Espomneiickyio KOHBEHITUIO
00 ocylliecTBIeHUH IpaB Aeteit oT 25 sHupapst 1996 r. (Coset EBporbl).

B uensx peanuzainuu gaHHOTO puHIMIIA B CeMeiiHOM KOJeKCe ycTa-
HOBJIEH psin HopM. Tak, obecrieyeHUe MHTEPECOB AeTell MOIKHO ObITh
MpeaIMeTOM OCHOBHOI 3a00TH MX pomuresieli. Pogurenn He BpaBe mpu-
YUHATH Bpel (U3NIECKOMY U TICUXTYECKOMY 3I0pOBbIO meTeil. CIiocoObl
BOCITUTAHUS JeTei NOJDKHBI MCKITIOYAaTh MPEHEOPEXUTETHHOE, JKECTOKOE,
rpyboe, YHMXaIOLIee YeJI0BEYEeCKOe JOCTOMHCTBO OOpallleHue, 0CKOpO-
JIEHMST WIM DKCIUTyaTanuio neteit (cr. 65). Pomutean MoOryT ObITh JIMILe-
HBI POAMTENbCKUX TIpaB (cT. 69—70). Ho nuineHue ponuTesIbcKUX TpaB
HE OCBOOOXIAET POMUTENEH OT 00SI3aHHOCTH COJIEpKaTh CBOETO pebeHKa
(m.2cr. 71) U T.A. U T.IL.

Ponutenu o6si3aHBI comepXaTh CBOMX HETPYIOCIOCOOHBIX HECOBEP-
MIEHHOJIETHUX NIeTell, HyXaatommxcs B momoinu (cT. 85). Tpymnocmoco6-
HBbIE COBEPIIIEHHOJIETHUE IETU 00s13aHBI COAepKaTh CBOMX HETPYIOCITO-
COOHBIX HYXIAKoIIMXcs B moMouu poaureneii (ct. §7). Herpynocmnoco6-
HBII HYXIAIOIIWICS CYIPYr MMeEET MpaBO TPeOOBaTh IMPEIOCTaBICHMUS
aJTMMEHTOB OT MAPYTOTO CYIpyra, OO0Jafaloniero HeOoOXOMUMBIMU TS
3TOro cpeactsamu (cT. 89), M T.1. U T.II.

B coorBerctBum ¢ 4. 2 cT. 19 Koncrurynuu P® rocymapctBo rapaH-
TUPYET PaBEHCTBO IIpaB 1 CBOOOJ YeJIOBeKa U TpaxkIaHMHA HE3aBUCHUMO
OT TI0JIa, pachl, HAIIMOHAJIBLHOCTH, SI3bIKA, IMPOUCXOXICHMSI, UMYIIECT-
BEHHOTO W JOJDKHOCTHOTO TTOJIOXKEHUS, MECTa XXUTEThCTBA, OTHOIIEHUS K
peNMIum, yOoeXmaeHuid, MPUHAIIEXHOCTH K OOIIECTBEHHBIM OOBbEeIUHE-
HUSIM, a TaKXe OPYIUX OOCTOSITEIbCTB. 3allpelialoTcs JioOble (hOpMbI
OrPAaHUYEHMS TIPaB T'PaxIaH 10 MPU3HAKAM COLUAJIbHOM, pacoBOWi, Ha-
IIMOHAJIBHOM, SI3BIKOBOY WJI PETUTMO3HOM TTPUHAIEXXHOCTH.

COOTBETCTBEHHO B CEMEMHOM 3aKOHOMATEIbCTBE 3allpellieHbl JII0ObIe
¢dhopMBI OrpaHUYEHUS IIPAB TpaXkIaH MPU BCTYIJIEHUU B Opak U B ceMeii-
HBIX OTHOIIEHUSAX II0 IPU3HAKAM COLIMAIbHOM, PacoOBOM, HAIIMOHAJb-
HOM, SI3bIKOBOM U peIMTMo3HOM npruHamiexHocTu (1. 4 ct. 1 CK).

IIpaBa rpaxxgaH B cEMbe MOTYT ObITh OIPaHWYEHbBI TOJIBKO HAa OCHOBA-
HUM ¢eaepalbHOIO 3aKOHA M TOJBKO B TOil Mepe, B KaKOi 3TO HE0OXO-
IAMO B IIEJSX 3aIllATHl HPAaBCTBEHHOCTH, 3MOPOBBS, IIpaB U 3aKOHHBIX
WHTEPECOB APYTUX YWIEHOB CEMbU U UHBIX rpaxaaH (1. 1 ct. 4 CK). «Hc-
TOKW» JAHHOT'O MpaBWIa HaxoasTcs B 4. 3 ¢T. 55 Koncruryumu P®.
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Thasa 1. Ilonamue cemeiinoeo npasa. Ilpunyunst cemeiinoeo npasa

§ 3. ICTOYHUKH CEMEITHOTO ITPABA

['maBHBIM UCTOYHMKOM JIFO00M OTpaciy MpaBa, B TOM YHCIIE U ceMeii-
Horo, siBisgercss Koncrutynus Poccuiickoit @enepanu. Hapsimy ¢ mo-
JIOXKEHUSIMU, paCCMOTPEHHBIMU B § 2 HacTosel raBbl, OCHOBHOI 3a-
KOH COJNEPXUT 0a30BbIE ITOJOXEHUS Ui JIIOOOTO 3aKOHONATEIbCTBA.
B coorBerctBum ¢ 4. 1 ct. 15 Koncruryumsi PO umMeet BhICITYIO 10pUIA-
YECKYIO CHWIIy, TIpSIMOe IEeHCTBUE W TIPUMEHSETCs] Ha BCEl TeppUTOpUU
Poccuiickoit @enepariny; 3aKOHBI Y UHBIE TIPABOBLIE aKThlI, IPUHUMAe-
Mmble B Poccuiickoit Penepaiiu, He TOKHBI TPOTUBOpeYnTh KOHCTUTY-
nuu PO.

B cootBerctBuu ¢ KoHctutynmeit P® cemeitHoe 3aKOHOIATETLCTBO
HaXOJIUTCSI B COBMECTHOM BeaeHUM Poccuiickoit Denepaliuv U CyObeK-
toB Poccuiickoit Menepauun (. «k» 4. 1 cr. 72). Kak crnemyer u3 4. 2
ct. 76 Konctutynuu P®, mo ceMeifHOMY 3aKOHONATENLCTBY M3IAIOTCS
denepanbHBIE 3aKOHBI, TIPUHUMAEMbIE B COOTBETCTBUM C HUMU 3aKOHBI 1
WHbIE HOpPMaTUBHbBIEC ITPaBOBbIE aKThl CyObeKTOB Poccuiickoii Menepa-
nun. Ipu 3ToM coracHo 4. 5 cr. 76 Koncruryunn P® 3akoHBI 1 MHBIE
HOpMAaTWBHBIC IIPaBOBEIE aKThI CyOBeKTOB Poccuiickoit Denepannm He
MOTYT TIPOTUBOPEYNTH (heepaTbHbIM 3aKoHaM. B ciydyae Takoro mpoTu-
BOpEYHS MPUOPUTET MPUHAJIEXKUT (henepaqbHbIM 3aKOHAM.

OCHOBHBIM aKTOM, PETYJIUPYIOIIUM CeMEHbIe OTHOIIECHUs, B Ha-
crositiiee Bpemsi 0e3yciioBHO siBisieTcss CeMeWHBIN KOAEKC, KOTOPBIi
OTIpefiesisieT OCHOBHBIE MMPUHIIUIIBI CEMEMHOTO MpaBa, yCTaHABIUBAET
OCHOBHBIE€ Hayajla IPaBOBOTO PETYJMPOBAHUS CEMENHBIX OTHOIIEHUM
(cM. § 2 HacTOsIIIEH TIaBhI).

I'paxkmaHCKMiIT KOOEKC peryIupyeT HeNblii psiI BOIIPOCOB, CBSI3aHHBIX
C CeMEWHBIMU OTHOIIIEHUSIMU, COOTBETCTBEHHO U B CeMeliHOM KomeKce
€CTb I'pakIaHCKO-TTPAaBOBbIE HOPMBI.

N3 mpyrux degepalbHbIX 3aKOHOB, COIEPXKaIlX HOPMBI CEMEITHOTO
mpaBa, cienyeT BoiaenuTh PenepaynbHblil 3aKOH «O TocymapcTBEHHOM
0aHKe JaHHBIX O JETAX, OCTABIIMXCS O€3 monedyeHus poautenein»'. Hop-
MBI CEMEMHOro mpaBa ColepxKaTcsd W B psAe OPYIUMX 3aKOHOMATEIbHBIX
akToB, Hanpumep B KunuirHoMm konekce Poccuiickoit denepanum (na-
nee — KK PD).

' Cobpanue 3akoHomartensctBa Poccuiickoit Menepauun (manee — C3 P®d). 2001.
Ne 17. Cr. 1643.
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§ 3. Hemounuku cemeiinoeo npasa

Ha denepanpHOM ypoBHE ceMeliHbIE OTHOIIEHUS PETYIMPYIOTCS HE
TOJILKO 3aKOHOAATEIEHBIMU aKTaMHM, HO 1 yKazamu [IpesmmenTa Poccmii-
ckoit Denepanuu (Hanpumep, Yka3s Ipesunenra PD ot 8 utons 1996 r.
Ne 857 «O0 ycuneHUM COLMAIbHOM TOANEPXKKU OOWHOKUX MaTepeil u
MHOTOIETHEIX ceMeii»') 1 mocraHosiaeHusmMu IlpasurensctBa Pocenit-
ckoit Pepepanum (Hampumep, ToctaHoBineHue I[IpasurensctBa PO or
17 nrons 1996 . Ne 829 «O mpueMHoIi cembe»?). BaxHo, 4ToOBI HOpMa-
tiBHBIe akTHl Ilpesunaenta P® u IlpaButensctBa PP mpuHMManmuch B
CIyJasix, HETOCPEACTBEHHO MPeayCMOTpeHHBIX CeMeWHBIM KOIEeKCOM
00 IPyruMHu peaepabHBIMUA 3aKOHAMH.

Oco0o0 cremyeT 0OCTaHOBUTHCSI HA BEJOMCTBEHHBIX HOPMATUBHBIX aK-
Tax, IPUHMMAaeMbIX MUHUCTEPCTBAMU U MHBIMU (beepaIbHbIMU OpraHa-
MU UCTIIOJIHUTEILHOM BJIaCTU. B OTHOIIEHUM TaKUX JOKYMEHTOB CYIIIECT-
ByeT o0lIee IpaBmIo, BeipakeHHoe B Ykaze [Ipesunenta PO ot 21 stHBa-
psa 1993 r. Ne 104 «O HOpPMaTMBHBIX aKTaxX IIEHTPaJIbHBIX OpPraHOB
rocygapcTBeHHoro yrpasieHus: Poccuiickoit Menepauuu»’, a Takke B
nocraHosieHuu [pasurenscrsa PO ot 13 aBrycra 1997 r.*

CornacHO Ha3BaHHBIM aKTaM HOPMATHBHBIC aKTHl MUHUCTEPCTB U BE-
noMmcTB Poccuiickoit Meneparuu, 3atparvBaloliue MpaBa, CBOOOIH U
3aKOHHBIE WHTEPECHI TPaKAaH WM HOCSIINE MEXBETOMCTBEHHBIN Xa-
pakTep, IMoUIeXKaT roCyIapCTBEHHOM pernucTpaiuu B MUHUCTEPCTBE 1OC-
i Poccuiickoit @enepanun v oGUIIMATEHON ITyOIMKAIINA B Ta3eTe
«Poccuiickas Tazera», KoTopasi JIOJDKHA OCYIIECTBIISITbCS HE TIO3IHEe
10 nHelt mocyie ux rocygapcTBeHHOM peructpauuu. [Ipu aTOM akThl, He
MPOIIEIIe TOCYIapCTBEHHYIO PETMCTPAIMIO, a TaKXKe 3apervucTpupo-
BaHHBIEC, HO HE OITyOJJMKOBAaHHBIC B YCTAHOBJICHHOM ITOPSIKE, HE BICKYT
3a cO0O0I TTPABOBBIX ITOCTIEICTBUIA.

Kak ykasplBajioch BHIIIE, CEMEHbIE OTHOIIEHMSI MOIYT PEryjaupo-
BaTbCsl HOPMATMBHBIMU akTamMu cyObekToB Poccuiickoit ®Deneparuu
(pecrrybmukamu B coctaBe Poccuiickoit Deneparum, Kkpasmu, 00IacTsI-
mu, ropogamu MockBoit u Cankt-IleTepOyprom, aBTOHOMHOIT 00Ja-
CThIO, a TAKXKE€ aBTOHOMHBIMM OKpyraMu). B cBolo ouepenb akThl CyObeK-

"'C3 PD. 1996. Ne 24. Cr. 2885.

2C3 PD. 1996. Ne 31. Cr. 3721.

3 Cobpanue aktos Ipesunenta u INpasutenbctsa Poccuiickoit Meneparmu. 1993. Ne 4,
Cr. 301.

4 C3 P®. 1997. Ne 33. Cr. 3895.
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Thasa 1. Ilonsamue cemetinoeo npasa. Ilpunyunst cemeiinoeo npasa

ToB Poccuiickoii Defepaliiy Takxke OEISTCS Ha 3aKOHOAATEIbHbIE aKTh
TIpeICTaBUTEIFHBIX OPraHOB TOCYIapCTBEHHOM BJIACTH M WHBIE HOpMa-
THUBHBIE TTPABOBbIE aKTHI, TIPUHUMAaeMBbI€ B TIpeesiax CBOei KOMITETEHIINN
WUCITOJTHUTEbHBIMU OpraHaMu TOCyIapCTBEHHOM BIaCTH.

OpranHbl MECTHOTO CaMOYIIpaBJIEHUsI BIIpaBe MPUHUMATh DPEIICHUS,
BIMSTIONINE Ha CEMEHBIe OTHOIIEHMsI, OMHAKO WX KOMIIETCHIINS CYIIe-
CTBEHHO OorpaHUueHa (cM., Hanpumep, cT. 13 CK).

Ha ocnoBanum ct. 126 Koncturymmn P® Bepxosubiii Cyn Poccnii-
ckoii Denepanuu, ABISISCH BBICIIMM CyOeOHBIM OpPraHOM II0 IpakKaaH-
CKHM, YTOJIOBHBEIM, aAMUHUCTPATUBHEIM [IejlaM, TIOACYTHBIM CyIaM 00-
el OPUCIUKITNY, HApSIIY C CYyIeOHBIM HaJ30pOM JAeT pa3bsICHEHMS 10
BoOIpocaM cyaeOHO# pakTUKU. Takue pa3bsiCHEHUSI CIIOCOOCTBYIOT ITpa-
BUJILHOMY U €IMHOOOpa3HOMY IIPUMEHEHMIO HOPM IIpaBa, B TOM YHCJIe
CeMeitHOTO KomeKca 1 IPYTuX aKTOB CEMEMTHOTO 3aKOHOIATeIbCTBA.

Crnenyer OTMETUTbh, 4TO pasdbsicHeHUs1 BepxoBHbix CymoB CCCP,
PCOCP u Poccuiickoit deneparuu, naHHbie 10 npuHaTUs KoHCTHTY-
uyu P® (12 nexabps 1993 r.) u 3aKoHOAATEIbHBIX aKTOB, IIPUHSTHIX Ha
€e OCHOBE, IPUMEHSIIOTCS B YaCTH, TUM aKTaM He IIPOTUBOpeYaIei.

§ 4. AHAJIOIAI B CEMEVIHOM ITPABE

[MpuHKMMas 3aKoHOAATENIbHBIE aKThl, 3aKOHOAATEJIb 3a4acTylO CTpe-
MMUTCSI YPeryJupoBaTh «Bce U BCsi». OMHAKO, KaK MU3BECTHO, XU3Hb Oora-
ge 000 TeOpeTHIECKOM KOHCTPYKIIMU. KpoMme Toro, X1M3Hp N3MEHYM -
Ba. [TOSIBIAIOTCSI OTHOIIEHWS, KOTOpEIE IIpaBOM HE YperyJIupOBaHEL.
B Takux ciyyasix roBOpsT, UTO CYILECTBYET IpoOesl B MpaBe (3aKOHOAA-
TEJIbCTBE), T.€. CYLICCTBYIOT OTHOILECHUS, BXOAAIIME B MPEAMET IIPaBO-
BOTO PETYIMPOBaHMS (CEMEIHOTO) 3aKOHOIATEIBCTBA, HO OHO I10 TIOBOIY
TaKUX OTHOIIEHW «XpaHUT MOJTYaHUE», HET COOTBETCTBYIOIINX HOPM 1 B
rpakIaHCKOM 3aKOHOAATEIbCTBE. B TakmxX cUTyallusX yYaCTHUKU OTHO-
LIEHWI OpEeAeIIIIOT CBOM IpaBa v 00sI3aHHOCTHU corjalieHueM. OObIYHO
TIPY 3TOM TOBOPSIT, YTO COBEPIICHA CIeKa (3aKJII0YeH TOTOBOP, 3aKITIO-
YeHO COTJIAIIEHE), He TIPeAyCMOTPEeHHAsT 3aKOHOM, HO €My He TIPOTUBO-
pevarnas.

MHorga cTOpoHBI 3aK/II0YAlOT M3BECTHBHINM 3aKOHY JOrOBOp (HaIpH-
Mep, OpadHBIil TOTOBOP) M BKIIIOYAIOT B HETO YCJIOBHS, HE TIPEAYCMOT-
pEeHHbIE 3aKOHOM (3aKOHOIATEJILCTBOM), HO €eMY He IIPOTUBOpEYaIlue.
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§4. Ananoeus é cemeiinom npage

Perynaropom oTHoOIIEHMIT SIBISIETCS 3aKOHOMATEIbCTBO U JTOTOBOP.
Ecnu HeT HU TOTO HU APYTOTO, TO MPUXOINTCS MIPUOETATh K aHAJIOTUH, O
yeM u roBoputcs B cT. 5 CK P®: «B cnyvae, eci OTHOIIEHUST MEXITY
YJeHaMU CEeMbU HE YPeryJMpOBaHbl CEMEMHBIM 3aKOHOIATEILCTBOM MJIU
corjlallieHueM CTOPOH, W IPU OTCYTCTBMM HOPM TpakIaHCKOIO IIpama,
MIPSIMO PETYIIMPYIONINX YKa3aHHBIE OTHOIIEHMS, K TAKUM OTHOIICHUSIM,
€CJI 3TO He MPOTUBOPEUYUT UX CYIIECTBY, IPUMEHSIOTCSI HOPMBI CeMeii-
HOTro M (MJM) TpakAaHCKOTO TIpaBa, PEryJIMpYIOIIMe CXOIHbIE OTHOIIE-
HUs (aHajorus 3akoHa). [Ipy OTCYTCTBMM TaKMX HOPM MpaBa M 00s3aH-
HOCTH WICHOB CEMBH OMIPEICISIOTCS UCXOI M3 OOIINX HaYaJl 1 IIPUHIIH -
TIOB CEMEWHOTO WJIM TPakIaHCKOTO ITIpaBa (aHAJOTHs TpaBa), a TaKXKe
TMPUHIIMIIOB TYMaHHOCTU, Pa3yMHOCTU U CIIPABEIJIMBOCTH».

B Konekce o 6pake u cembe PCDOCP 1969 r. momo6HbIX HOpM He ObI-
JIO, ¥ 3TO BIIOJIHE OOBSICHUMO: TO BpeMsI He TTO3BOJISIIO BO3HUKATh OTHO-
IIEHWSIM, HOPMATUBHO He YPeTryJIMpPOBaHHBIM.

CuuTaeTcsi, YTO 3aKOHOAATEILCTBO (B TOM UMCJIe CEMeHOe) MpuMe-
HSIETCS TI0 aHAJIOTUM B TeX CIIydasx, KOTJa CYIIIECTBYeT Ipobes B IIpaBe.
Kaxk mpencrapisercst, aHaJOTHAsS 3aKOHA M aHAJIOTUS IIpaBa TPeOYIOTCS
MpU HAJIMYUM TAKOTO TIpoOesa, ecii COOTBETCTBYIOIIME OTHOIIEHUS He
peryaupytotcs noroopoM. Ilpu 3ToM InpaBuibHee ObLIO Obl TOBOPUTH HE
0 po0esax B Mpase, a 0 Ipodesiax B IPaBOBOM PETYJIMPOBAHUM.

AHaJIOTHS 3aKOHA TOITyCTUMA ITPY HATMYNH CIICAYIOIINX YCIIOBUIA.

Bo-TepBhIX, CYIIECTBYIOT CeMeiiHble OTHOIIEHUS, HEe YPETyJIMpOBaH-
Hble 3aKOHOJATEILCTBOM, T.€. OTHOIIIEHUS, BXOASIIME B MIPEAMET CeMeii-
HOTO IIpaBa, HO TIPaBWI, PErJIaMEHTUPYIOIINX TaKKe COLMAIbHbIE CBS3H,
3aKOHOOATEJIbCTBO HE COMEPKUT.

Bo-BTOpBIX, TaKMe OTHOIIEHUS HE PerJIaAMeHTHUPOBAHBI U COTJIAIIeHM -
€M CTOPOH (KOTOpO€ He MPOTHBOPEUYUT 3aKOHOJATENbCTRY).

B-Tperbux, cyiiecTByeT 3aKOH WJIM WHOM IPaBOBOM aKT, KOTOPHIM
PEeTryJIMPYIOTCS CXOOHBIE OTHOIICHUS.

B-ueTBepThIX, TIPUMEHEHME YKa3aHHOTO CXOIHOTO 3aKOHa (MHOTO
MPaBOBOIo akTa) K JaHHOMY (He yperyJrMpoBaHHOMY 3aKOHOIATETbCTBOM
WIM TOTOBOPOM) CEMEHOMY OTHOILIECHUIO HE MPOTUBOPEYUT CYIIIECTBY
TAKOTO OTHOIIICHMSI.

AHajorus mpaea IOITyCTUMA, KOTJa CeMeHbIE OTHOILIEHUST HE YPery-
JINPOBaHbI 3aKOHONATEILCTBOM M (UJIM) JOTOBOPOM U HET 3aKOHA (MHOTO
MPaBOBOTO aKTa), PErIAMEHTUPYIOLLETO CXOAHbIE OOLIECTBEHHbBIE OTHO-
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IIeHUs. AHAJIOTUsI TIpaBa O3HayaeT OIpedesieHre MpaB M 00s13aHHOCTEM
YYaCTHHUKOB CEeMEMHBIX OTHOIICHWI MCXOASI M3 OOIMMX HaJYall U CMBICIIA
ceMelfHoro 3aKoHoaareabcTBa. CeMelitHOe 3aKOHOIATEThCTBO MCXOINT U3
HEOOXOIVMMOCTH YKPEIJIEHUsI CEMbM, MTOCTPOECHUS] CEMENHBIX OTHOIIE-
Huit. CMBICT CEMEITHOTO 3aKOHOIATEIHCTBA BPSI JIM MOKHO OIIPENeINTh
OIHOIT (bpa3oil, OH MOXET OBITh OOHAPYKEH JIUIIb B pe3yIbTaTe aHaIu3a
BCEX CEMEMHO-TIPAaBOBBIX HOPM.

IIpu ncnonb30BaHUM aHAJIOTUMU TTpaBa HEOOXOAUMO YYUTHIBATh Tpe-
0oBaHMS TOOPOCOBECTHOCTU, TYMAHHOCTH, PAa3yMHOCTH M CIIPABEIJIUBO-
CTU. DTU OILICHOYHBIE KAaTETOPHU ITO3BOJISIIOT YYECTh OIpeAesICHHBIE 00-
CTOSITEJTCTBA KaXKIO1 KOHKPETHOM CUTYaInu.

§ 5. JINTEPATYPA ITO CEMEITHOMY TTPABY

ITo cemeitHOMY mpaBy ONMyOJIMKOBAHO JOCTATOYHO OOJIBIIIOE KOJIMYe-
ctBO pador. [TomaraeM Bo3MOXHEIM BEIICINTh HauboJIee, C HAlle TOYKHU
3pEHUSsI, BHIIAIOIINECS TPY/IHI.

OcHOBOI1 /1 pa3BUTUSI HAYKW CeMeitHOro npasa Kak B Poccuu, Tak 1
3a py0eskoM ITOCITYKWIO yacTHoe npaBo dpeBHero Puma. B cBg3u ¢ aTM
IpY U3y4eHUHU Kypca Mpekae BCero HeoOXoaMMO 00paTUThCS K paboTam
B.M. XBocrtoBa «Cucrema pumckoro mnpapa. CeMeiiHoe nipaBo. Hacnen-
ctBeHHoe TipaBo» (1909), C.A. MypomiieBa «I'paxxgaHckoe mpaBo JpeB-
Hero Puma» (1883), «Pumckoe yactHoe mipaBo» (mon pen. M.b. Hosuir-
xoro u U.C. Ileperepckoro (1948)).

Haubonbimuii Bkiaaa B GopMUPOBaHUE HAyKU POCCUINCKOTO CEME-
HOro mpaBa, 0€3yCIOBHO, BHEC W3BECTHEUIIMI TOPEBOJIOIMOHHBIN
poccuiickuit uuBuanuctT A.M. 3aropoBckuii, CO3JaBIIMII HE TPEB30I-
JIEHHbII1 U 110 ceil aeHb Tpya «Kypc cemeitnoro npasa» (1909). M3 mpous-
BENEHUI, HarmMcaHHBIX 10 1917 r., cieayeT Takxke oOpaTUTh BHUMaHUE
Ha «MccnegoBaHusl TI0 PYCCKOMY TIpaBy CeMEMHOMY M HacCJIeCTBEHHO-
my» W.T'. Opmanckoro (1877), «Ouepk 100puaANIECKUX OTHOIIIEHUH, BO3-
HUKalomx u3 cemeitHoro cotoda» K. Kasenuna (1884), «O6 orHoIeHn-
SIX CYTIpyroB 10 nmMyiecTBy» A.@. Kazumupa (1884), «O 6pauHoM coro-
3€, pacTOp>KeHUU Opaka, BIacTu poauTeneil u mpod.» A.3. COKOJOBCKOIO
(1889), «BoznukHoBeHue Opaka u cembu» K. Kayrckoro (1903), «JImu-
HOEe ¥ MMYIIEeCTBEHHOE ITOJIOXKCHUE 3aMyXHel XEeHIIWHBI B TpaXIaH-
ckoMm npaBe» B.M. Cunaiickoro (1910).
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§ 5. Jlumepamypa no cemeiinomy npagy

Henp3s takxke He ymomsaHyTb o paborax K.I1. TTobemoHocuesa
«Kypc rpaxnganckoro npasa» B 3 ToMmax (1896), H.C. CyBopoBa «Yue6-
HUK lepkoBHoro mpasa» (1908), B.1. CepreeBuya «Jlekiuu u uccie-
JIOBaHMS 1O IpeBHel ncTtopuu pycckoro mpasa» (1910), FO.C. I'amba-
poBa «I'paxmanckoe mpaBo» (1911), I'.®d. IllepiueHeBuya «Y4eOHUK
pycckoro rpaxmadckoro npasa» (1911), JI.U. Meitepa «Pycckoe rpax-
naHckoe mpaBo» (1914), U.A. TToxkpoBckoro «OCHOBHBIE IPOOJEMBbI
rpaxkgaHckoro mpaBa» (1917), KoTopble paccMaTpuBaiu WHCTUTYTHI
CeMEeMHOro mpaBa B KOHTEKCTE HayKM TPakIaHCKOTO MpaBa, MOCKOJIBKY
TPaIUIIMOHHO CEeMEMHOEe IIPaBO CYUTAIOCH COCTABJISIONICI TpakmaH-
CKOTO TIpaBa.

Hemanyto jenty B pa3BuTHE ceMeliHOro Inpasa B Poccuu BHecau co-
BeTCKHE y4eHBble. M3 TpymoB COBETCKOro IMeproaa MOXHO BBIIEIUTH:
«JInYHBIE U UMYIIIECTBEHHBIE OTHOLIEHUSI B COBETCKOM ceMbe» H.B. Pa-
ounoBnua (1952), «CoBerckoe cemeitHoe npaBo» B.A. Tapxosa (1963),
«CewmeitHoe TipaBo» B.A. Psacenuena (1967), «OCHOBBI 3aKOHOIATEIbCTBA
o O6pake u cembe» A.W. Ilepramenra (1969), «CemeiiHble PaBOOTHOILIE-
Hus B8 CCCP» E.M. Bopoxeiikuna (1972), «MyiecTtBo cCyrpyros»
B.I1. Hukutunoii (1975), «3akoHoOaTenbCTBO O Opake u cembe: [IpakTu-
Ka MpMMEHEeHMSs1, HeKoTopble Bompockl Teopun» B.I1. IllaxmaTosa (1981),
KOJIJIEKTUBHYI0O MOHOTpaduio «3aKOHOAATEILCTBO O Opake M ceMbe U
npaktuka ero npumeHeHus (k 20-netuio OcaoB KobC PCOCP)» (mox
pen. JI.M. 3earunuesoit, JI.I'. Ky3snemosoii, I'.M. CTpeabHUKOBOIA,
H.N. MacnenunukoBoii 1 b.H. Me3spuna (1982)), «Coerckoe cemeii-
Hoe mpaBo» I'.K. MatseeBa (1985), «Bompochkl coBeTCKOro ceMeiHoro
mnpaBa B cyaeOHoi1 npakTuke» A.M. Benskooii (1989).

CoBpeMeHHas JiuTepaTtypa 1Mo JaHHOW TeMaTUKe MpeAcTaBlieHa Clie-
nyromuM obpazoM: «CemeitHoe mpaBo» H.H. Tapycunoit (2001), «Ce-
MeiiHoe 1paBo» M.B. AmnTokombckoit (2004), «CemeiitHoe TIpaBO»
A.M. Heuaepoii (2006), «CemeiiHoe mipaBo Poccun» JI.H. IMuenuHIeBoii
(2006).

Ocoboro BHMMaHMs 3aClIyXMBalOT KOMMEHTapUU K KOAUGDULIMPO-
BaHHBIM aKTaM 110 CEMETHOMY IIpaBy, B YACTHOCTU: B COBETCKUI TTepU-
on — kommeHnTtapuu K Komekcy PCDCP o 6pake u cembe, a ¢ 1996 1. —
koMMeHTapuu K CemeitHoMy Koaekcy PD. B ux yucne «KomMmeHTapuit
K Komekcy o Opake u cembe» (mon pen. H.A. OcerpoBa (1982)),
«KommenTapuit k CemeiiHOMy Koaekcy Poccuiickoit ®eneparuu»
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(mox pen. U.M. Kyzuenosoit (2002)), «KommeHnTtapuii k CemeitHOMY
komekcy Poccuiickoit ®enmepauun» JI.M. I[Muenunnmeroit (2004),
«KommenTapuit k CemeiiHoMy Koaekcy Poccuiickoit ®eneparnun»
(rmox pen. I1.B. Kpamennaunkosa (2006)).

besycinoBHBINT MHTEpEC TPEACTaBISIOT COBPEMEHHBIE PaOOTHI, II0-
CBSIIIIEHHBIE OTOEIbHBIM WHCTUTYTAM CEMEMHOTO IpaBa, B YaCTHOCTH
«MAMy11iecTBEHHbBIE OTHOIIEHUST B pOCCUIICKOU ceMbe» E.A. HedpaHoBoit
(1997), «Cynebnas 3amuTa npaB pedeHka» A.M. Heuaeoii (2003), «3a-
LIMTa TPaXIaHCKUX M CeMEMHBIX IpaB pebeHka B Poccuiickoii Menepa-
oun» FO.®. becramosa (2004), «Omeka u TOMeYnTeNbCTBO: Teopus u
npaktuka» JI.FO. Muxeeoii (rmox pea. P.I1. Manankosoii (2004)), «ITpa-
BOOTHOILLIEHUST COOCTBEHHOCTH cyTpyroB» A.B. Ciemakosoii (2005).

M pasymMmeercs, Helb3sT HE YIIOMSIHYTb O TIPOU3BEICHMSIX Pa3HBIX JIET,
TOCBSITIIEHHBIX 3apy0eXXHOMY UM MEXIYHAapOIHOMY CEMEWHOMY TIpaBy.
B ux uucne: «Borpockl 6paka ¥ pa3Boma B MEXIYHApOIHOM YacCTHOM
npase» H.B. Opnopoii (1960), «bpak 1 ceMbsi B MEXIYHApPOIHOM YacT-
HoM TipaBe» (1966), «MexmyHapoaHast 3alliTa IMpaB U MHTEPECOB IeTeil»
N .K. T'opomeuxoit (1973), «bpak 1 pa3Bom B OypXya3HOM CEMEWHOM
npase» O.A. Xazosoit (1988), «CemeliHble OTHOLIEHUS B MEXTyHApOI -
HoM yacTHoM nipaBe» H.A. Ille6anoBoii (1995), «CemeiiHoe npaBo Poc-
cuiickoir Pefepalilii U MHOCTPAHHBIX TOCyIapcTB: OCHOBHBIE MHCTUTY-
TbI» (1107 pen. B.B. 3anecckoro (2004)).



IJIABA 2. BAK/TIOYEHUE U ITPEKPAIIIEHUE BPAKA

§ 1. TIOHATHUE BPAKA

3aKoHOOATEIbCTBOM He oIlpemelisieTcss moHsaTue opaka. Omaako Ce-
MeiiHbIl Komekec P® m npyrue HOpMaTUBHBIE TTPABOBBIE aKTHI ITUPOKO
OIEpUPYIOT NaHHBIM TTOHATHEM. IS ero yssCHeHus1 Heo0XonuMo o0pa-
TUTHCS K UCTOPUM.

Tax, “3BeCTHBIN OTeYeCTBEHHBIN HUBWIUCT A.M. 3aropoBckuii pas-
TpaHWYMBAJI TPY OCHOBHBIE TPYMITBI T€OPUIA, KOTOPHIE OTIPENeNsUIN T10-
HSATHE ceMbM U Opaka M BpeMs MX IosiBieHMs1. IlepBasi, crapeiiias 1o
BpEMEHHU, TeOpHusl, BO IJIaBe KoTopoil ctosimu baxodeH, Mak-JleHHaH u
MopraH, OTpHUIIAeT CYIIECTBOBAaHNE WHINBUIAYAJIbHOTO Opaka B IpPEB-
Heiilee BpeMsT He TOJIbKO B MOHOTAMMUYECKO, HO 1 B TMOJIUTaMUYECKOMN
dopme. B To Bpemsi, TI0 MHEHMIO MpelcTaBUTENeil TaHHON TeOpuH, Cy-
IIECTBOBAJIO OECIIOPSIOIHOE TTOJIOBOE OOIIEHHUE, TIPUMEHUTENIPHO K KO-
TOPOMY HCIIOJIB30BAJIOCh TOHSITHE «IUIEMEHHOI Opak». IlpemcraBuTenn
npyroit Teopun, ¢ [Toctom u Kojepom Bo Ti1aBe, CYMTAIOT ITEPBOIA CTyTIE-
HblOo Opaka U ceMbM Opak rpymnmnoBoil. Ilnems pacnagaeTcss Ha IPYIIIHI,
CBSI3aHHBIE KPOBHBIM MAaTEPUMHCKUM POACTBOM, IIpyUyYeM Opaku (He WH-
IWBUOYaJIbHBIC ¥ HE MOHOTAMHBIE) 3aKJIIOYAIOTCS TOJIBKO MEXIY STUMH
TPYIIIIaMu, a He B Mpeenax Kaxkmoil u3 Hux (3K3oramust). TpeTbs Teopust
(Becrepmapk, Crapke, KayTckuii) oTpuliaeT CylIeCTBOBaHHE HE TOJIbKO
Opaka IIeMeHHOT 0, HO 1 rpyImoBoro. IlepBoii cTyTlieHbIo pa3BUTHS CEMbHU
TPEACTABUTEIN 3TOU TEOPUM CYUTAIOT OpaK MapHBIA, MOHOTAMHBIN, XOTS
1 He UHIVBULYATBHBI' .

ITo muenuio A.M. 3aropoBckoro, 6pak MOHOTaMHBI1 U UHAUBUIY-
allbHBIN — ATO TIOCJEIHSS CTylmeHb Opaka. Ero mpeminecTBeHHUKOM
cTajla maTpHapxajdbHas CeMbs, U3 KOTOPOM OH «Pa3BUJICS BIMSHUEM
9KOHOMMYECKUX TPUYMH (HE BCSIKOMY CPEICTBAa ITO3BOJISUIM WMETh
HECKOJIbKO XK€H) U PEJIMTMO3HBbIX BO33PEHUiIl, OTPUIABIIMX MOJIUTa-
MUI0»2.

! CM.: 3aeoposckuit A.H. Kypc cemeitnoro npasa. Onecca, 1909. C. 1-2.
2 Tam xe. C. 2.
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OnHo U3 MepBBIX MOHATHI Opaka O6buTo maHo B III B. H.3. puMckuM
oprcTOM MOIEeCTMHOM, COTJIACHO KOTOPOMY OpaK — COI03 MyXKa U XKEeHEHI,
o0bemMHEHNE BCeU KM3HU, OOIIeHWE B TIpaBe OOXECKOM U YeJloBeve-
CKOM.

DTO omnpeneneHre COOTBETCTBYET TOJILKO OpaKy cum manu, 160 B 6pa-
ke sine manu He ObuTO divini et humani iuris communicatio: ayast arHaTH-
YECKOl CceMbe MYyXa, KeHa He y4acTBOBaJia B PEJIMTMO3HOM KYJIBTE DTOU
CEMBU, HE CBA3LIBAIM €€ C MyXEM U HUKAKUE CBSI3U CBETCKOTO IpaBa’.

Bnepseie B Poccum monsiTie 6paka Oblio maHo B KopMmueilt kHure:
«Bpak ecTb MyXkeBe 1 3KeHe coueTaHNe, COBITHE BO BCell sKM3HM, boxecT-
BEHHBIST U YEJIOBEYECKUST TTPAB/IbI OOIIEHUE.

CoBpeMEHHOE POCCUICKOE 3aKOHOJATEIBCTBO HE NAET MOHATHS Opaka.
B onpenenenun Koncruryuuontnoro Cyna PD ot 17 mas 1995 r. Ne 26-O
«O0 OoTKa3e B MPUHSATUU K PACCMOTPEHHUIO Xan00bl rpaxnaHku MoHuHOI
Bepnl TleTpoBHBI»? OTMEYAETCH, YTO ONpEIEIEHUE MOHATHS Opaka — 3TO
TpeporaTyuBa 3aKOHOMAATEIs1, OMHAKO MOHsTHE Opaka He comepxuTtcs B KoH-
ctutyuuu PO win B MHBIX HOPMATHMBHBIX IIPABOBBIX akTaX. YeTkoro ompe-
JIeJIeHHs OpaKa He OBUTO TaHO M B aKTaX CEMEITHOTO 3aKOHOIATeIbCTBA TIPO-
IIJTOTO BEKa, 32 MCKIIIOYEHUEM HEKOTOPBIX M3 HUX. Tak, Hampumep, cT. 12
Konekca 3akoHOB 0 6pake, cembe 1 orieke 1926 . onpenesnsiia 6pak Kak Ha-
JINYKE TaKUX (DAKTUYECKUX OTHOIIECHMIT MEXIYy MYKYMHON M KEHIIWHOM,
KaK COBMECTHOE COXKMTEJILCTBO, BEIEHNE IIPH 3TOM COXKUTEILCTBE OOIIIETO
XO3SIICTBA, B3aMHAsT MaTepraibHasT TIOIepXKa, COBMECTHOE BOCITUTAHUE
nereil. TpaaMIIMOHHO POCCUIICKOE 3aKOHOMATEIbCTBO OIPENEIsio Opak
(uepe3 ycaoBUSI, HEOOXOMUMBIE IISI €r0 3aKITIOYeHUS), a TakkKe MOPSIOK
3aKJIIOYECHUS Opaka.

B Hayke CymiecTBYIOT pa3JIMUYHbIe TIOIXOABI K OIpeIesieHnIo Opaka.
A.WN. 3aropoBckuii TNpu3HaBajd OpakK B KauyecTBe WHCTUTYTa 0OCOOOTO
poma u paccMaTpHUBaJ €ro KaK HOpMUPOBAHHBIM ITPaBOM MOXU3HEHHBIN
TIOJIOBOI COI03 MYXYMHEI M XeHIIWHBI. PakTUdecKylo OCHOBY Opakxa,
TaKUM 00ODPa30M, COCTABJISET COXMTEIbCTBO MYXYMHBI M KEHIIMHBL,
I'.®. lllepieHeBrY, gaBasi olpenejeHUe Opaka Kak Col03a MYXYUHBI U
JKEHIIIMHBI ¢ 1IEIbI0 COXMTEbCTBA, OCHOBAHHOIO Ha B3aMHOM COIJIa-

! Cm.: PuMmckoe yacTHoe nipaBo: Yue6Huk / IMox pen. Y.B. Hosuukoro, U.C. TTepetep-
ckoro. M.: FOpucts, 2004.

2 CIIC «KoncynsrantImoc».

3 CM.: 3aeoposciuii A. M. Kypc cemeitnoro npasa. Onecca, 1909. C. 5—6.
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§ 1. Ilonamue bpaka

LIEHUU U 3aKJII0YEHHOTO B YCTAaHOBJIEHHOM (hopMme’, obpalan BHUMaHKe
Ha YCJIOBHS, KOTOPBIM JOJIKEH OBLIT YIOBIIETBOPSTH OpaK.

IO.C. T'ambapoB paccmarpuBaj Opak B IPpeBHOCTU KaK He MMEBILIUI
0co00ro 3HaUYeHUsI, a «IIPEICTaBIIBIINI COO0I HEe YTO MHOE, KaK pa3HO-
BUJTHOCTb JIOTOBOPa KYIUIU-TPOAAXKI»>.

K.IT. ITo6enoHOCHEB B IOPUIUYECKOM CMBICIIE OMPENETST OpaK Kak Cco-
eIMHEeHNE MYXXYMHBI W KEHIIIMHBI, OCBSIIIEHHOE OOIIECTBEHHBIM CO3Ha-
HUEM, T.€. TIOJIyYMBIIIee Iopuandeckuil xapakrep. [1o MHEHMIO IMBUINCTA,
Opak 3akKjII04yaeTcsl M0 JOTOBOPY: MM BO30YKIAeTCsl JOTOBOpPHOE, 00s13a-
TEJILCTBEHHOE OTHOIIEHWE, B KOTOPOM M XeHa, U MYX B3aMMHO IIpWHU-
MaroT Ha cebs oba3anHocTi . B.W. Cepreesnd orpenens 6pak Kak coo3
MY>KYMHBI Y XXEHILMHBI C LIEJIbIO MTOJIOBOTO BOCITOJIHEHUS M €AIUMHEHUS BCel
sxu3HU. CylLecTBO 6paka IOUTH He MOIIAETCS IOPUIMIECKOMY aHAIU3Y" .

H.C. CyBopoB obparan BHUMaHUe Ha JOTOBOPHBIN 3JIEMEHT Opaka
KaKk MOHOTaMHOTO COI03a MYXYMHBI W YXEHIIWHBI, TPEICTaBIISIONIETO
co00i1 HepasneabHOE OOIleHUE B TeYEHME BCEl XXKM3HU U B3aMMHOE CO-
yJacTue B 00XECKOM M uyesioBedeckoM IpaBe. Ho OpauHEbIil 1OroBop OT-
JINYaeTCsl OT BCEX APYTUX JOTOBOPOB, BO-TIEPBEIX, TEM, UYTO COACPXKAHUE
€ro He 3aBUCHUT OT OTpeNesieHs] MHANBUAYAIbHOM BOJIM, a JaeTcs TpH-
ponoil Kak HeoOX0AMMOe BbIpaXkeHe HEM3MEHHOIO0 €CTECTBEHHOTO BJie-
YeHUS K MPOIOJIKEHUIO U COXPAHEHMIO POJIa; BO-BTOPBIX, TEM, UTO Opay-
HBII JOTOBOP HAIIPaBJIIETCS HE HA COBEPIICHUE OTIOCIbHBIX KAKNX-JINOO0
NEeWCTBUI, UCTTOJTHEHEM KOTOPBIX OH IpeKpaIajcs: Obl, MOJ00HO Apy-
TUM JOTOBOPHBIM 0O0s3aTeIbCTBaM, a Ha B3aMMHOE BOCIIOJTHEHUE OBYX
JIMYHOCTEH MO BCEM CTOPOHAM YeJIOBEYECKOM KU3HU U HA BCIO KU3HB .

Hcxonst m3 aHamM3a pa3IMUYHBIX ITOIXOIOB K OIpemeIeHHIO Opaka,
JTAHHOE TIOHSITHE MOXET PAaCCMaTPUBAThLCS B Y3KOM U IMMPOKOM CMEICITE,
B IIPAaBOBOM U COLIMAJIbHOM. B colvaibHOM 3HaYeHUM OpaK MpencTaBiIsi-
eT coboli MHOTOTpaHHOE SIBJICHME M OXBAThIBaeT (PU3UOJTOTUUECKUH, Ty-

' Cwm.: Hlepuwenesuy I'.P. Y4eGHUK PyCCKOTO rpaxaaHckoro npasa. M.: Man. Bp. Ba-
MakoBHIX, 1911.

2 Tambapoe I0. C. T'paxnmanckoe mnpaso. O6mias yacte. CI16., 1911 // CIIC «lapanT».

3 CM.: Tobedonocyes K.I1. Kypc rpaknanckoro npasa. B 3 1. CI16.: CuHonaabHas TH-
norpacust, 1896 // CIIC «lapaHT».

4 Cm.: Cepeeesuu B.H. JleKuuy v McClieIOBaHMs MO IPEBHEH MCTOPUU PYCCKOTO TIpaBa.
CII6.: Tun. M.M. CracitoneBuya, 1910 // CIIC «I'apaHT».

5 Cm.: Cyeopoe H.C. YueOHUK LepKOBHOTO TpaBa. M.: Ileuatns A.U. CHerupesoii,
1908 // CIIC «TapaHT».
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XOBHBIM, 2KOHOMUYECKUI, IIPABOBOM, a MHOTIA 1 PEJIUTMO3HBINA acIleK-
THIL. JIJ1s1 FopuCIIpyIeHIINK 3HaYeHIE UMEIOT 9KOHOMUYECKUIT 1 TIPaBOBOM
ACMEKThI, KOTOPBIE BOTLJIONIAIOTCS MPEXKIE BCETO B OCOOBIX UMYIIIECTBEH-
HBIX OTHOLLIEHUAX MEXY CYIIPyTaMu.

B y3koM cMrIcie, T.e. TIPUMEHMTENIBHO TOJIBKO K 3aKOHOIATEIbCTBY
Poccuiickoit Menepamun, Opak — 3TO COI03 MYKYMHBI U KCHIIWHEI, 3a-
PETUCTPUPOBAHHBIN TPU COOJIOAEHUHN OTPENEeHHBIX YCIOBUIL B opra-
Hax 3alucy aKTOB IPaKTAHCKOTO COCTOSIHUSI M MOPOXKIAIOIIMKA B3auM-
HbI€ JIMYHbIE HEUMYIIIECTBEHHbBIE Y UMYIIIECTBEHHbIE TIpaBa U 00s13aHHO-
ctu. JlaBas ompeneneHrne Opaka B ITMPOKOM CMBICIIE, MBI HE MOXEM
OTPAaHUYUBATHCS UCKIIOUUTEIBHO HOpPMaMU 3aKOHoaaTenbcTBa Poccuii-
ckoit Denmepanu, a cieaoBaTeIbHO, TOBOPUTH JIMIIb O MOHOTaMHOM
Opake, yYMTBIBasi, 4YTO B coOTBeTCTBUM cO CT. 158 CK P® npusHatorcs
Opaku, 3aKJIIOYeHHBIE 3a TIpeneaMu Poccuiickoit Denepaiinu, eciid Ipu
3TOM COOJIOAEHBI TPeOOBAHUSI 3aKOHOMATENbCTBA CTPAHBI 3aKIIOYEHMS
Opaka, B TOM YMCJIe ¥ MMoJIUraMHble OpaKu.

3a pybeskoM Opak paccMaTpUBaeTCs KaK ClIeJIKa, KaK COCTOSTHAE U KaK
WHCTUTYT 0co0oro poxaa (sui generis). Tak, Hampumep, B CUPUIICKOM,
MPaKCKOM U MOPAAHCKOM 3aKOHOMATENbCTBE Opak paccMaTpUBAIOT Kak
KOHTPAKT MEXAY MYXYMHOU U XXEHIIMHOW, KOTopas SIBJISIETCS IpaBO-
CIIOCOOHOM JJIsT TOrO, YTOOBI OBITH €r0 XKEHOM, 3aKJII0YaeMbIil C LIENIbIO
COBMECTHOM XW3HU 1 TTPonosKeHns pona'. CTOPOHHHMKM TIO3WIIUU Pac-
CMOTpEHUsI Opaka KakK CHEJKM OCHOBBIBAIOTCS HAa TOM, YTO K TOPSIIKY
3aKJII04YEHMs Opaka, YCIOBUSIM €ro NEMCTBUTENBHOCTU W MPEKpalleHUs
MPEIBbSBISIOTCS OmpeneeHHble TpeboBaHusa. HekoToprle OpadyHbIE OT-
HOIIIEHWST MOTYT DPETYJIMPOBATHCSI HAa OCHOBAHWUU IOTOBOpPA: MMYIIECT-
BEHHbIE OTHOIIIEHUS B OpaKe U MOCJIe €T0 PACTOPXKEHUS.

PaccmarpuBast 6pak Kak cTaTyc, MOXKHO TOBOPUTH O TOM, YTO OH MPU-
obOpeTaeTcss CyObeKTOM B pe3yJIbTaTe COBEPIICHUS IPEACaHHBIX 3aK0-
HOM JeiicTBuil. O6namaHue 3TUM CTaTyCOM MO3BOJISIET OTHECTU CYOBEKTa
K KATETOPUY XXEHATHIX JTIOIEi’.

CTOpPOHHUKM TTO3ULIMU, COIIACHO KOTOPOI Opak — 3TO MHCTUTYT OCO-
00ro poma, CChUIAIOTCS Ha TO, YTO OpaK MMeEET IIPEeKIe BCETo IEIbIo He CO3-
JMaHWe MMYIIECTBEHHBIX IOCJIECICTBHI, a HPAaBCTBEHHOE, TyXOBHOE COIEp-

' Cwm.: I[mait B.B., boep B.M., Tuny A.A. MycynbmaHcKoe ceMeiiHoe rpaso. CII6., 1998. C. 67.
2 Cm.: I'paxmaHCKOe M TOPrOBOe MPAaBO KaNMTAIMCTUYECKMX Tocymapcts / Ilom pen.
E.A. BacuiweBa. M., 1993. C. 517.
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§ 1. Ilonamue bpaka

>kaHue. BoNBIIMHCTBO OTHOIIEHMIA, KOTOPbIe BO3HMKAIOT B Opake, He pery-
JIUPYIOTCS TIPABOM.

BosBpamiasich K pacCMOTPEHMIO TIOHSITHSI Opaka TPUMEHUTETHHO K
pOCCUICKOI MTPaBOBOI CUCTEME, CIENYET YYECTh, YTO OpaK — 3TO IOPU-
JqudecKuit ¢hakT, MpaBOOTHOIIEHUE U UHCTUTYT CEMEHOro TpaBsa.

Kaxk opuandeckuii pakT Opak — 3TO pa3HOBUIHOCTb aKTa TpakaaH-
CKOTO COCTOSTHUSI, 3aperMCTPUPOBAHHOTO B YCTAHOBJIEHHOM 3aKOHOM
TOPSIIKE, @ UMEHHO BOJIEU3BSBICHUE MYXXUYMHBI M XEHIIWUHBI Ha BO3-
HUKHOBEHNE MEXIy HUMU MPABOBbIX OTHOILIEHU!, OCHOBAaHHBIX Ha JINY-
HOM 3JieMeHTe. B kauecTBe opuandeckoro ¢dakra 6pak MHOTAA paccMart-
PUBAIOT KaK COCTOSTHVE (Pa3HOBUIHOCTD IOPUAMIECKOTO (haKTa HapsImy ¢
JIECTBUSIMU U COOBITUSMU).

Kak npaBooTHoIIeHNE Opak — 3TO yperyJlupoBaHHbIE 3aKOHOAATEb-
CTBOM JINYHBIE HEVMYIIIECTBEHHBIE U UMYIIIECTBEHHbIE OTHOIIEHUST MEX-
Ty CYTIpyTaMu.

bpax kak MHCTUTYT ceMENHOTO TpaBa (a €CJIM pacCMaTpPUBATh CEMEN -
HOE TMPaBo KakK MOA0TPACIb IPAXIAHCKOT0 TTpaBa, TO MHCTUTYT rpakaaH-
CKOTO TIpaBa) — 3TO COBOKYITHOCTh MTPABOBBIX HOPM, PETYIUPYIOIINX yC-
JIOBUSI Y TIOPSMOK 3aKJIIOUEHUSI, PACTOPKEHMS, TIPU3HAHWS HEAeCTBU -
TENbHBIM Opaka, JWYHbIE HEWMYIIECTBEHHbIE W WMYLIECTBEHHbBIE
OTHOLLEHUS MEXIY CYIIPYTaMU.

OrmpeneneHne MOHITUSA «Opak» U COOTHOIICHUE C (haKTHUIECKUMU
OpayHBIMU OTHOIIEHUSMU MMEET YpEe3BbIYAalfHO BaxKHOE 3HAYEHME IS
BO3HUKHOBEHUSI HE TOJIBKO CEMEWHBIX, HO U UHBIX, KaK YAaCTHO-, TaK U
MyOJTMYHO-TIPABOBBIX, OTHOILIEHUI, HAMpuMep, TpU YCTAHOBJIECHUU:
BIIpaBe i «(haKTUIECKUe CYMPYTv» OTKA3aThCSl OT JAaYM CBUIAETEITbCKUX
MoKazaHuii Apyr MpotuB Apyra (4. 1 ¢t. 51 Koncturyuuu PD; 4. 4 ct. 56
VIIK P®' u ap.); npuMeHseTca M K UX OoTHOIIeHUsM cT. 316 YK P®?,
COTJIACHO KOTOPOW JIUIIO HE TIOMJIEXUT YTOJOBHOW OTBETCTBEHHOCTH 3a
3apaHee He O0EeIaHHOE YKPHIBATEIbCTBO MPECTYIIIEHUsI, COBEPIIIEHHOTO
€ro CYIPYroM WJIA OJIM3KUM POJICTBEHHUKOM; BO3MOXHOCTH TTpHUOOpeTe-
HUSI POCCUIACKOTO TPaXXIAaHCTBA B YIIPOUIEHHOM MOpsIaKe (TTOMI. «0» 1. 2

! VronosHo-npoueccyanbHb Kogeke Poccuiickoit Denepauun ot 18 nexabps 2001 .
Ne 174-®3 // C3 P®. 2001. Ne 52 (u. I). Cr. 4921.

2 VronosHblit Koneke Poccuiickoit ®@enepaiuu ot 13 uiona 1996 r. Ne 63-®3 // C3
P®. 1996. Ne 25. Cr. 2954.
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cT. 14 ®depepanbHoro 3akoHa oT 31 Masg 2002 r. Ne 62-D3 «O rpaxkaaHCT-
Be Poccniickoit demeparmn»') u mp.

Baxueitmim dopMabHBIM KpuUTEpHEM Opaka, OTAWYAIOIIUM €ro OT
JIPYTUX I0pUANYECKUX (DaKTOB B CEMEMHOM U IpakKTaHCKOM IIpaBe, SIBJISI-
ercs (aKT rocyIapCTBEHHOM pernucTpanuu. DTUM Opak OTIMJaeTcCs Ipe-
KIE BCEro OT (haKTHUIECKNX OpAaYHBIX OTHOIIECHU, He TTOPOXIAIOMINX TeX
TOCJIeICTBUI, KOTOPHIE MIPEAYCMOTPEHBI CEMEHBIM 1 IPYTUM 3aKOHOa-
TEJIbCTBOM B OTHOIIIEHUU CYIIPYTOB, Yeil OpaK 3aperucTpUpPOBaH.

B neiicTByromeM pOCCHIMCKOM 3aKOHOMATEIhCTBE HET MHCTUTYTA
«(pakTyeckoro Opaka». 3aKOH He IIpU3HAET He3apeTHCTPHPOBAHHBIIN
Opak 1 He cYMTaeT OPAKOM COXUTEBCTBO MYXKUYMHBI W XKEHIIIMHBI, B TOM
yyciie BemylIuX oOllee XO3SUCTBO, XOTS Ha MpakKTUKE HEPEeIKOo JIoau
npuaamT (GaKTUYECKUM OpayHbIM OTHOIIIEHMSIM HE MEHbIIIee 3HaUYEHUE,
yeM Opaky, 3aperMCTPHMPOBAaHHOMY B OpTaHaX 3aIlliCU aKTOB TpaXkIaH-
CKOTO COCTOSTHUSI, 3a0bIBast O TOM, 4TO (haKTUYECKHUIT OpaK He TTOPOXKIAET
COOTBETCTBYIOIIMX MPABOBbLIX MOCAEACTBUIA. DTO MOATBEPXKIAETCI U Cy-
NeOGHOI TPaKTUKOIZ.

HckmoueHne cuellaHo JIMIID VIS JIAI, BCTYITUBIINUX B (haKTUYECKUE
OpauyHble OTHOLIEHUS 10 8 utoJist 1944 1., MOCKOIbKY AECTBOBABILIEE B TO
BpeMsI 3aKOHOJATEILCTBO TTPU3HABAJIO PaBHOMPABHBIMU JBa BUAa Opaka:
3aperMCcTPUPOBAHHKBIN B opraHax 3arca u daktuyeckuii opaxk. Ecnm dak-
THIeCKUiI OpaK He OBLI 3aperuCTPUPOBAaH, OH COXPAHSII IIPABOBYIO CHITY
ToJbKO 10 8 uwonsg 1944 r. JIuua, KOTopble BCTYMUINW B (haKTUYECKUE
OpauyHble OTHOLIEHUS A0 u3naHus Ykaza [lpesununyma BepxoBHoro Co-
Beta CCCP ot 8 utong 1944 r. «O0 yBenuYeHUU TOCyTapCTBEHHOI ITO-
MOIIM OepeMEHHBIM XEHIIMHAM, MHOTOIETHBIM M OOWHOKMM MaTepsiM,
YCWIEHUY OXpaHbl MAaTEPUHCTBA U IETCTBA, 00 YCTAHOBJIEHUY TTOYETHOTO
3BaHUS «MaTb-TepOMHS» U YUPEXIEHUM opaeHa «MaTepruHcKas ciaBa» 1
Mmenanu «Megalb MaTepUHCTBa»», MPU B3aMMHOM COIJIACUM MOIJIM
0(DOpMUTH CBOM OTHOIICHUSI IYyTEM PETMCTpalMi Opaka C yKa3zaHHEeM
CpoKa COBMeCTHOU (pakTuyeckoil xu3Hu. B cuity n. 4 ct. 247 paHee neii-
creoBasiero I'TIK PCAOCP? ycraHoBieHHe dakTa cOCTOSHUS B (DAKTH-

' C3 P®. 2002. Ne 22. Cr. 2031.

2 Cwm., Hanpumep, onpeneienne Koncrutyumonnoro Cyma P® or 17 mast 1995 1. Ne 26-O
«O6 oTKaze B MPUHSATHH K PACCMOTPEHMIO Xao0bl TpaxxnaHku MoHnuHoii Bepbt [1eTpoBHBI».

3 IpaxnaHckuii poueccyanbHbiil kogekc PCOCP. YTpaTuil cuily B CBA3M C IPUHATH-
eM I'paxxmaHcKoro npolueccyaibHoro Koaekca Poccuiickoit denepauum (nanee — I'TIK PD)
oT 14 Hos16ps1 2002 1. No 138-D3 // C3 PD. 2002. Ne 46. Cr. 4532.
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YeCKHUX OpayHBIX OTHOIIEHMSIX MOIJIO UMETh MECTO, €CJIM 3TH OTHOIIIe-
HUS BOZHMKIIN 10 M3OAHUS BEIIIICHA3BAHHOTO YKa3a U CYIIECTBOBAIIN 10
cMepTH (WJIM TIporaxu 6e3 BeCTU Ha (pPOHTE) OAHOTO U3 JIMLI, COCTOSIB-
IIMX B TaKWUX OTHOIIEHMsX. JIJis Tex ciydaeB, Korma pakTuyeckue opay-
HbI€ OTHOIIIEHMSI HE MOTJIM OBITh 3aPETMCTPUPOBAHBI BCICACTBUE CMEPTHU
WIM TIpoNaXu 0e3 BeCTH OTHOrO M3 (PaKTUUECKUX CYIPYTOB B IIEPUOI
Benukoii OTedecTBEHHON BOMHBI, APYroMy (paKTUYECKOMY CYIIPYTy ObLIO
MPeIOCTaBIEHO MPAaBO OOPaTUTHLCS B CYI C 3asiBJIEHUEM O TIPU3HAHUM €TO
(ee) cympyromM ymepIiero Wiu IpoIaBIIero 6e3 BeCTH Ha OCHOBAaHUU pa-
Hee JIeICTBOBABIIETO 3aKOHONATENLCTBA' .

JlaHHbIll YKa3 He mpeaycMaTpuBall CPOKOB IIJIsI OOpallleHUsT B CYyH C
11eJIbIO YCTAaHOBJIEHUS HaX0XIeHUs B aKTUYeCKOM Opake, B CBSI3U C YEM
3asgBjIeHre 00 YCTaHOBJIEHWU (aKTa OpayHBIX OTHOIICHUI C JIUIIOM,
YMEPIITVM WJIM IIPOMABIINM 0€3 BECTU B YKAa3aHHBIN ITepHUOL, MOXET OBITh
TMOAHO Y ceilyac.

Cratbg 264 TTIK P® B ottune ot 11. 4 ¢T. 247 I'TIK PCOCP nipsimo
He Ha3bIBaeT B KAaYeCTBE YCTAHABIMBAEMBIX CYIOM (DaKTOB, MMEIOIINX
IOpUIMYECKOE 3HAYeHUE, (paKTa COCTOSIHUSI B (DAaKTUYECKUX OpauyHBIX
OTHONIEHMSIX, UYTO OOBSCHSAETCS JUIUTEbHBIM TIEPUOIOM BpPEMEHHU,
npoteniuM ¢ 8 utosd 1944 r. Tem He MeHee eci TaKoe 0OCTOSTENIbCT-
BO MMeEeT IopuINYeckKoe 3HadeHUe, TO B COOTBETCTBMM ¢ M. 10 4. 2
cT. 264 TTIK P®D naHHBIM (hakT MOKET OBITh YCTAHOBJIEH, HO TIPY YCJIO-
BUU, YTO C 3TUM (paKTOM CBSI3aHO BO3HUKHOBEHUE, U3MEHEHME, Tpe-
KpallleHWe JIUYHBIX U UMYILIECTBEHHBIX MpaB IrpaxaaH, YTO BO3MOXHO
JINIITb B OTHOIIIEHUH JIUII, BCTYIUBIINX B (paKTUUEeCKHE OpauyHbIe OTHO-
nrenust 1o 8 wiona 1944 r.? Tocne 8 urons 1944 r. TOIBKO 3aperncTpu-
POBaHHBIII B OpraHax 3arca Opak TOpPOXIaeT TpaBa M OO0S3aHHOCTHU
cynpyroB. CienoBaTejbHO, yCTaHOBJIEHWE JaHHOTO haKTa HEe MOPOXKIa-
eT IOPUANIECKUX TTOCTIEACTBUIA.

!'Vka3 Ipesunnyma BepxosHoro Coseta CCCP ot 10 Hosi6ps 1944 1. «O mopsiake mpu-
3HaHUST GaKTUUYECKUX OpayHbIX OTHOLIEHUI B clyyae CMEpPTH WJIM Mpornaxu 6e3 BecTH Ha
(bpOHTE OIHOTO U3 CYTIPYTOB».

2 D10 mMOATBEpXKIAETCS U CyNeOHOI MpakTHKoi (cM. M. 6 mocTaHoBieHus ITneHyma
BepxosHoro Cyna CCCP ot 21 utonHst 1985 1. Ne 9 «O cynebHOl MpakTuKe MO AeiaM 00
YCTaHOBNEHUU (HAKTOB, UMEIOIIMX I0pUINYECKOe 3HaUeHue»; 1. 2 O630pa cyneOHOl rnpak-
tuku BepxosHoro Cyma Poccuiickoit ®@enepatun ot 10 mionst 2002 r.; O630p 3aKoHOmA-
TeNbCTBA M CyneOHOl mpakTtuku BepxoBHoro Cyma Poccuiickoit Menepanmu 3a miepBhIit
kBapTan 2002 rona).
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HcTopust poccuiickoro 3aKOHOIATEILCTBA M 3apyOexkHOe ceMeitHoe
MpaBo 3HAIOT CIIyYyad MPUIAaHUS (AKTHIECKNM OpadyHBIM OTHOIICHUSIM
3HAYEeHUsI 3apeTUCTPUPOBAHHOTO Opaka.

dakTryeckre Opaky Hapsay C 3aperMCTpPUPOBAaHHBIMU Ha TEPPUTO-
pun Poccum Tpu3HaABaIWCh NEMCTBUTEIbHBIMU B I€PUON ACHCTBUS
K30BC PCOCP 1926 r. Kogekc 3akOHOB 00 aKTax rpaXaaHCKOIO CO-
CTOSIHUSI, OpayHOM, CeMEHOM M OMeKyHCKoM TipaBe 1918 r. B m. 52
peaycMaTpuBall, YTO TOJbKO I'paXXTaHCKMI (CBETCKMIT) Opak, 3aperu-
CTPUPOBAHHBIN B OTAEJIE 3allMCE AKTOB TPAXHAHCKOTO COCTOSHUSA,
MOPOXIAeT IIpaBa M 00A3aHHOCTU CYNpPYTroB. bpak, coBepIIeHHBIN 110
PENMTHO3HBIM OOpsAaM U TIPY CONEMCTBUM JTyXOBHBIX JIUII, HE TIOPOXKIa-
€T HUKAKUX MpaB U 00s13aHHOCTE TSI JIULL, B HETO BCTYIUBIIUX, €CITA OH
He 3aperrMCTPUPOBAH B YCTAHOBJICHHOM ITopsiake. OTHAKO IIEpKOBHBIE U
penuTro3HbIe Opaku, 3aKimoyeHHbIe 10 20 nexadpst 1917 r. ¢ cobnmoneHm-
eM ycJIoBUH U (OpMBI, MPEeayCMOTPEHHBIX cT. 3, 5, 12, 20, 31 wum 90
Mpexae AefCTBOBAaBIIMX 3aKOHOB rpaxaaHckux (CBoa 3aKOHOB Ipax-
JaHckux, T. X, 4. 1, u3n. 1914 r.), UMeIOT CUIIy 3aperuCTPUPOBAHHBIX
opakoB'. K30bC PC®CP nomyckal BO3MOXHBIM IS JINALL, GaKTUIECKN
COCTOSIIINX B OpayHBIX OTHOIIEHUSX, HE 3apETHCTPUPOBAHHBLIX B yCTa-
HOBJIEHHOM TIOpSIIKE, BO BCSIKOE BpeMsi 0DOPMUTL CBOU OTHOIIEHMS My~
TEM PETUCTPALMU C YKA3AHUEM CPOKa (PAKTUUECKOI COBMECTHOI XU3HU>.
B 5T0 BpeMst OCHOBHBIM KpHUTepreM Opaka ObII MaTepHaIbHO-TIPABOBOI
3JIEMEHT, CBSI3aHHBINA C «TPYIOBEIM MPUHIINIIOM», BEIEHEM COBMECTHOTO
xozgricTBa. JlokazaTeqbCcTBaMU OpayHOIO COXMUTENIbCTBA, B CIydae €ciu
Opak He OBLI 3aperMCTpUPOBaH, UL Cyda SIBJSUIUCH (DaKT COBMECTHOTO
COXWTEILCTBA, HAIMYME TIPW 3TOM COXMTEILCTBE OOIIETO XO3SMCTBA U
BBISIBJICHUE CYIIPYKECKHMX OTHOIIECHMH TIepel TPETHUMMU JINIIAMU B JIMIHOM
Tepernucke U APYrux TOKyMEHTaX, a Takke, B 3aBUCMMOCTU OT OOCTOSI-
TeJIBCTB, B3aMHAas MaTepUalbHAsI TIOAIEPKKA, COBMECTHOE BOCIMTAHUE
neteii v ip. (ct. 12 Konmekca 3akoHOB 0 6pake, ceMbe U1 orieke 1926 1.).

M3meHeHre OTHOIIEHNST TOCYnapCTBa K (DakTUIeCKOMY OpaKy TTpOU30III-
7o ¢ npuHsatreM noctaHosieHus LIUK u CHK CCCP or 27 utonst 1936 .
«O 3ampenieHMM abOPTOB, YBEIMYEHUM MaTepUaIbHOM MOMOIIN POKEHU-
aM, YCTAaHOBJIEHUH TOCYIAPCTBEHHOM ITOMOIINM MHOTOCEMEIHBIM, paCIIIi-
PEHUM CETU POIWIILHBIX TOMOB, JIETCKUX CAllOB, YCUJIEHUM YTOJIOBHOTO Ha-

'CY PCDCP. 1918. Ne 76—77. Cr. 818.
2CY PCOCP. 1926. Ne 82. Cr. 612.
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Ka3aHMS 32 HeIIaTeX aJTAMEHTOB M O HEKOTOPBIX M3MEHEHUSIX B 3aKOHO/IA-
TEJNLCTBO O Opake M ceMbe»', a Ykazom [lpesnmmyma Bepxosaoro Cosera
CCCP ot 8 utons 1944 r. «O6 yBeIMUEHUU TOCyIapCTBEHHOI TTOMOIIU Oe-
PEMEHHBIM >KEHIIMHAM, MHOTOAETHBIM U OAVMHOKHUM MaTrepsiM, YCWJIEHUU
OXpaHBl MAaTEpPUHCTBA M OETCTBA, 00 YCTAHOBJIEHWM ITOYETHOTO 3BaHUS
«Martb-reporHs» U y4pexIeHur opaeHa «MartepuHcKast ciaBa» U Meaaiu
«Menamb MaTepUHCTBa»»> (DaKyJIbTATUBHBEIN XapaKTep PervcTpalvy Opaka
ObLT 3aMEHEH MMIIepaTUBHBIM. B cooTBeTCTBUM CO CT. 19 BhIIIIEHA3BaHHOTO
Ykaza ToIbKO 3aperucTpUpOBaHHBIN OpakK MOpOXKAAN IIpaBa U 00S3aHHOCTU
CYIIPYTOB, 32 HCKJTFOUCHIEM OTHOTO citydast. YKa3 [1pesummyma BepxoBHoro
Cosera CCCP or 10 Hos16pst 1944 r.° ipemycMaTprBa eqMHCTBEHHBINA CITy-
yail Tpu3HaHus (haKTUIECKMX OpayHbIX OTHOILIEHWM MpU YCJIOBUM, €CIU
hakTUUIECKHEe CYIIPYIM He CMOTJIA 3aperuCTpHUpoOBaTh OpaK COIIacHO CT. 19
VYxaza ot 8 mions 1944 1. B CBSI3M € TeM, YTO OIWH W3 HUX YMepP VI TIPOITAT
6e3 Bectr Ha ¢poHTe. C MOMEHTA BCTYIJIEHUSI JTAHHOTO YKa3a B CUJIy OC-
HOBHBIM KpuTepueM Opaka CTaJl CUUTATbCs HE MaTepuaibHO-IIPaBOBOM, a
¢hopMaIbHBIN aCHEKT — €ro TOCyIapCTBEHHAsT PETMCTPALIKSL.

JaHHBIA KPUTEPUIL SIBJIICTCS ONPEICISIONINM 1 B HACTOSIIEE BPEMSI.
YTpauuBaloT 3HAUYEHWE WHBIE KPUTEPMU, WMEIOIINEe MaTepuaibHO-
MpaBOBOIi XapaKTep, UTO HAOJI0JaeTCs He TOJIbKO B POCCUICKOM, HO U B
3apy0eXXHOM 3aKOHOMATEIbCTBE, OCOOEHHO TeX CTpaH, TIe IOITyCKaeTCs
perucTpains IpupaBHEHHBIX K OpaKy OTHOITOIBIX COI030B.

3a py6exkoM TPOIOJIKUTEBHBIN TePUOI HAXOXKIEHUS B (DaKTUIECKHMX
OpayHbIX OTHOLLIEHUSIX TTPENOCTaBIIIeT TaKOM e MPaBOBOM PEXUM, KaK U
cympyraM, 4deit Opak 3apeructpupoBaH. Tak, Hampumep, B I'epmaHun
MPAKTUKYETCST 3aKII0YeHNE TOTOBOPOB 00 MMYIIECTBE MEXIY JIMIIAMMU,
COCTOSIIMMU B OpauyHBIX OTHOIIEHUSX Oe3 perncrpaluu Opaka (BHe-
OpauyHasl oOLIHOCTD XKM3HU). I'epMaHcKas cyaeOHasl mpakThKa paccMmar-
pUMBaeT BCTyIUIeHME B (paKTUUeCKMil Opak Kak obOpa3oBaHMe OOIecTBa
TPpaXXIaHCKOTO IIpaBa, T.e. O0beIMHEHMS JINII, He SIBIISIIOIIETOCST TI0 3aKO0-
HOIATeNbCTBY [epMaHUM IOPUIMYECKUM JIMIIOM, HO KOTOpPOE BIIpaBe
HUMETh 060COBJIEHHOE UMYILECTBO®. B OTIENBHBIX AMEPUKAHCKUX LITATAX

' C3 CCCP. 1936. Ne 34. Cr. 309.

2 BenomocTu BepxoHoro Coseta CCCP. 1944. Ne 37.

3 Benomoctu BepxosHoro Coera CCCP. 1944. Ne 60.

4 CM.: Crenaxosa A.B. ®aktuyeckue GpayHble OTHOIIEHHS U TIPABO COOCTBEHHOCTH //
3akoHomatenbcTBO. 2001. Ne 10.
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IOITyCKAETCSl MpU3HAHUE HOPUANYECKUX TOCIEICTBUI 3a (haKTUUECKU
YCTAaHOBJIEHHBIMU OpayHBIMA OTHOWIEHMAMHU'. ['paXmaHCKWil Komekc
Mexkcuku 1928 1., perynupytoiuii 6payHo-ceMeHbIE OTHOILIEHNS, IPU3HA-
€T oMpeesieHHbIe MpaBa 3a XEHIIMHOM, HaXoaAIIencs: ¢ My>KUMHOM B ak-
TUYECKUX OpauyHBbIX OTHOIIEHUsIX. B TO ke BpeMs 10 CUX TTOp B HEKOTOPHIX
CTpaHaX IIPUMEHSIETCSI CMepTHAsI Ka3Hb WJIM WHBIC YTOJIOBHEIC HAKA3aHMS 32
BHEOpAYHBIE MOJIOBLIE OTHOLIEHNS, Harpumep B CaymoBCKO ApaBuu’.

B IlIBennu 3akoH o ceMeiiHO# cobcTBeHHOCTH 1986 T. TIpemycmar-
pUBaeT, YTO JIUIAa, HAXOOUBIIIMECS B CYMPYXKECKUX OTHOIIEHUSIX 0e3 UX
oopmIIeHUSI, UMEIOT IIPABO Ha COBMECTHOE MMYIIECTBO IIPU pacTOp-
KeHUN (haKTUYECKUX CYIPYKECKMX OTHOIIIEHW U B CJTydyae CMEepPTH Ol-
HOTO 13 CYNIPYIOB.

Ha Ky6e 6pak cunTaeTcst 3aKOHHBIM, €CJIM OH 3apeTucTprupoBaH. Of-
HaKO TIpu3HaHMEe (PaKTUIECKOTO OpaKa MOXKET OBITh IIPOM3BEIECHO B CY-
JNeOHOM TOpPSIKE B TeX Cyvasix, KOra COl03 MEXIY XEeHIIUHON U MyXK-
YHOM OTBeYaeT TpeOOBaHMSIM €IMHCTBA U CTAOUIbHOCTH.

3akoH «O peryaupoBaHuM (pakTUdeckKoro 6paka» 1982 r. B DkBamgope
MpeayCMaTpUBAET, YTO <«IIOCTOSHHBIN M MOHOTAMHEINA (DaKTHUIeCKUi
OpakK MPOAOIKUTETBHOCTBIO 0OJIEE NBYX JIET MEXIY MY>XXYMHOW U KEH-
IIMHOM, CBOOOAHBIMM OT OpayHOIo COr03a, YTOOBI BMECTE KUTh, POXKATh
JIeTeil U OKa3bIBaTh APYr APYTy B3aUMHYIO IIOMOLIb, 1AE€T OCHOBAHUE I
00pa3oBaHUs OOIIHOCTA MMyIecTBa». Cratbsg 10 HazBaHHOTO 3aKoHa
DKBamopa TMPenrnrchiBaeT MPUMEHSITh K TEPEXUBIIEMY JIUILY, COCTOSIB-
1eMy B hakTUYEeCKOM Opake, Bce TMpaBuiia O HacJledO0BaHUU IO 3aKOHY,
npeaycMoTpeHHbIe ['paXkTIaHCKUM KOJEKCOM DKBafopa, Kak eciiu Obl OH
siBysIcs: cynpyrom. Kpome Toro, 3aKoHoOJaTelb YCTAaHABIMBAET OTPaHU-
YyeHue, MpUMeHsIeMoe K 3aperMCTPUPOBaHHBIM OpakaM: HM OfWH 13 (hak-
TUYECKUX CYINPYTOB HE JOKEH OJHOBPEMEHHO COCTOSITh B 3aKOHHOM
Opake, a Takxke TpeOOBaHMSI K MUHUMAJIBHON IPOIOJLKUTEIBHOCTH U
XapakTepy COBMECTHOM XXW3HHM. TaKOBHI 00sI3aTeIbHEBIC YCIOBUS, IIPHU
HaJIMYMK KOTOPBIX (paKTUUeCKuii OpaK MOPOXKIAeT YKa3aHHbIE B JAHHOM
3akoHe DKBanopa MPaBOBbIE MOCIENCTBHS .

! Cm.: TIpaBOBbIE CUCTEMBI CTPAH MUPa: DHUMKIIONEANYECKUIT cripaBoyHuK / OTB. pei.
A4l Cyxapes. M.: HOPMA, 2003 // CI1C «I'apaHT».

2 CM. TaM xe.

3 Cwm.: Crenaxosa A.B. ®akTyeckuie GpauHble OTHOIIEHHUS U TIPaBO COOCTBEHHOCTH //
3akonomnarenscTBo. 2001. Ne 10.
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§ 2. YCIIOBMS 3AKJIIOUEHMST BPAKA

He ompenensis monsaTrie 6paka, 3aKOHOIATEIb YCTAHABIUBACT yCIIO-
BUSI, COOTIONEHNE KOTOPBIX HEOOXOMMMO UTSI peTUCTpaiuy Opaka, B TOM
yycjie OrpaHUYMBAIOIIME, HapyllIeHe KOTOPHIX BeYeT NMpu3HaHWe Opa-
Ka HenelcTBUTeIbHBIM. K HMM oTHOCSTCS:

— I0OPOBOJIEHOE B3aMHOE COTJIACHE JIMII, BCTYIAIOIINX B OpakK;

— OpayHbIii BO3pacT;

— HEIOMYCTUMOCTb OTHOTOJIBIX OPaKOB;

— HEIOIYCTUMOCTD ITOJIUTaMHBIX OPaKOB;

— HEIONYCTUMOCTh OpaKoB MeXIy ONM3KMMU POACTBEHHMKAMHU, a
TaKXe YCHIHOBUTEIIMU 1 YCETHOBIICHHBIMM

— HEIOMYCTUMOCTb BCTYIUIEHHS B OpaK HeleeCIOCOOHBIX JIII;

— 1IeJIbIo OpaKa JOKHO OBITh CO3JaHNE CEMbU.

0o6poBOJIBHOE B3aMMHOE COTJIACH€ JIWIL, BCTymaromux B 6pak (m. 1
ct. 12 CK). CormacHo m. 3 ct. 23 MexayHapogHoro makrta 1966 r.
«O rpaxkIaHCKUX M TMOJUTUYECKMX IpaBax» HU OIWH Opak HE MOXET
OBITh 3aKJII0YeH 0e3 CBOOOMTHOIO M ITOJTHOTO COIJIACUSI BCTYIIAIOIIUX B
6pak'. Oco3HaHHOE TOOPOBONLHOE B3aWMHOE COINIACHE JIMII, BCTYIIAIO-
UX B Opak, JOJDKHO MMETh MECTO KaK IIpH TTofiaue 3asiBJICHUsI O 3aKJTIO-
yeHuu Opaka, Tak U IMpexae BCero B MOMEHT perucTpalyu 3aKI0YeHMs
Opaka (BHECEHHUsI 3aIlMCU B KHUTY aKTOB I'Pa’KIaHCKOTO COCTOSTHUS ).

Kak u B rpaxXmaHCKOM TIpaBe, IIPUMEHUTEBHO K CIOeIKaM BHYTpPEH-
HSIS BOJIS CYOBEKTa MOJDKHA COOTBETCTBOBATh BHEITHEMY BOJICU3bBSIBIIC-
Huto. Bons nuil, BcTynawomux B 0pak, 10KHaA ObITh BhIpaXKeHa JIMYHO 1
CBOOOMHO, 0€3 KaKOTo-1100 MPUHYXAEHUS (YTPO3, HACWINS, KaK (hU3K-
YeCKOT0, TaK U IICUXMIECKOTO, HE TOJIBKO CO CTOPOHBI JIMII, BCTYITAIOLINX
B OpakK, HO U CO CTOPOHBI APYTUX Jull). B MpoTUBHOM ciyyae (B ciiydyae
TMOpoKa BOJIM) OpaK MOXET ObITh MPU3HAH HEAEUCTBUTEIbHBIM COTJIAaCHO
n. 1 cr. 27 CK P®, xax u cieyika, COBeplleHHas IO BINSTHUEM OOMaHa,
YIpo3bl, HACKMJIUS M T.0. Takoe orpaHWYeHHE IPUMEHSIETCS B CIIydasx,
KOT/Ia TpakaaHuH, Oyaydn AeecTiOCOOHBIM, 3aKITIOUMI OpaK B COCTOSTHUM
TICUXMYECKOTO PacCTPONCTBA, HE MTO3BOJMBIIETO JIMILY COBEPIIATh OCO3-
HaHHBIE BOJIEBBIE AeiiCTBUA. B ciryyae, ecimu rpakaiaHUH IIPU3HAH CYI0M
HelIeecrtoCOOHBIM, OH He BIIpAaBe BCTYIIATh B OpakK 10 MOMEHTA IIPUHSITHS
CYIOM peIIeHMS O BOCCTAHOBJIEHWM B JEECTIOCOOHOCTHM, HECMOTpPSI Ha

! Brojmetens BepxosHoro Cyma PD. 1994. Ne 12.
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BO3MOXHOE BBI3IOPOBJICHHE U CITOCOOHOCTh IMTOHMMATh 3HAYEHHE CBOUX
IEeWCTBUI U PYKOBOINTH NMU. B paHee meiiCTBOBABIIEM YTOJIOBHOM KO-
nekce PCOCP 0Obla nmpeaycMOTpeHa OTBETCTBEHHOCTD 3a TMPUHYKICHNE
KEHILMHBI K BCTYIUIEHUIO B Opak (cT. 233). B HacTos1ee BpeMsl yrojioB-
Hasl OTBETCTBEHHOCTH 3a MPUHYXIACHHE XEHIITUHBI K BCTYIUIEHUIO B OpaK
VUIM BOCIIPETISITCTBOBaHME BCTYIUICHUIO B OpaK IIpUMeHsIeTCsT B KbIpraI3-
ckoit Pecrybnuike, Y30ekucTaHe U HEKOTOPBIX IPYrMX cTpaHax. B psme
TroCyIapCTB IO CUX TIOp COIIACHE XKEHIIWHBI IJIsT BCTYIICHUS B Opak He
umeeT 3HadeHus1 (Harmpumep, KamepyH, Ilarmya — HoBast I'Bunes) u pac-
MpPOCTpaHEeH OOBIYAll IIJIATHI 32 HEBECTY.

Corytacusi IpyTrux JIIL JUTSl BCTYTUIEHUS JIIoAeil B Opak o pOCCUIICKO-
MY 3aKOHOIATEJbCTBY HE TpeOyeTcs, 3a UCKIIOUYEHUEM CiIydyaeB CHUXKe-
HUs OpadyHOTO BO3pacTa. B mpeBHeliniee BpeMsl I 3aKJIIOUEHUs Opaka
HEoOXoaMMO OBUIO COIVIACWE OPYTMX JIWI, B 4YaCTHOCTHM paterfamilias.
ZKeHux BeIpaxkaa CBOIO BOJIIO, €CJIM OH OBbIJT persona sui iuris; HeBecTa sui
iuris Hy>1anach B COIJIaCMM OMEeKyHa, auctoritas tutoris.

OmHaKo MOCTETIEHHO CIIOXWJICS APYTroi B3IISIA: IJIS BCTYIUICHUS B
Opaxk suiia alieni iuris HyXXHO TIpeX/e BCETO €ro COTIache U HapsIay C HUM
cornacue paterfamilias HeBecTHI M corjlache Kak paterfamilias xxeHmnxa,
TaK U JIMIa, MOJ OT€YECKOU BJIACThIO KOTOPOTO XEHUX MOXKET OKa3aThCs
co cMepThIo paterfamilias.

Ho, 110 Mepe Toro Kak JUYHOCTH AeTeil HAUMHAET SMaHCUITIPOBATHCS
OT KOTJAa-TO HEeOorpaHWYeHHOM BiacTu paterfamilias, mHTepechl U BOJS
JeTeid HaYMHAIOT Bce 00JIbIle IPUHUMAThCS BO BHUMaHKE U B BOIIPOCE O
cornacum paterfamilias Ha BcTymieHue B Opak. Tak, 3akoH lulia (4 1. H.3.)
MPEeIOCTAaBIII HUCXOISIIIAM IIPaBO 00XKAaJ0BaTh B MAarMCTpaT HEOCHOBA-
TeJBHBIM oTKa3 paterfamilias B corylacum Ha Opak. 3areM AeTssM ObLIO
paspellieHo BCTyIaTh B Opak u 6e3 cornacus paterfamilias, eciv oH B3AT B
IUIEH WA GE3BECTHO OTCYTCTBYET' .

Bpaunwrit Bospact. ContacHo 11. 2 ¢T. 23 MexmyHapomrHoro makrta 1966 r.
«O rpaXkIaHCKUX 1 TIOMUTHYECKHX TIPaBax» 3a MY>KIMHAMHU W KeHIIIMHAMMU,
JTOCTUTTLIMMU OpayHOTO BO3pacTa, PU3HAIOTCS MPaBO Ha BCTYIUIEHVE B Opak
M TIPAaBO OCHOBHIBaTh CEMbIO. BpayHbIil BO3pacT MMeeT BaKHOE 3HAYECHME
TIpU OIpenesicHN BO3MOXHOCTU BCTYIUIEHHSI B OpaK, YIMTBIBas TO, UTO B
pa3HBIX CTpaHax U B pa3HbIE TIEPUOIBI UICTOPUY STOT BO3paCT HE COBMAIAET.

! Cm.: Pumckoe uacTHoe npaso: Yue6Huk / ITon pen. M.b. Hosuukoro, U.C. Tepetep-
ckoro. M.: FOpucts, 2004 // CIIC «I'apaHT».
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3ayacTyro GpayHbIil BO3paCT pa3IMdeH LT MyXKYMH U XXeHIIWH. Taxk, B I1. 66
Komekca 3aKk0HOB 00 aKTax TpaskIaHCKOTO COCTOSTHHS, OpaqHOM, CeMEITHOM
U OTIEKYHCKOM TipaBe 1918 1. 6pauHblii BO3pacT OMpeAessuics ISl KEHCKOTo
nona B 16, a 11 My>XCKOTO 1ojia — B 18 JjieT.

Mo pepomoriuu 1917 r. cBeTCKOe 3aKOHOIATEIHCTBO yYCTAHABIUBAJIO
OpavHbIii Bo3pacT 16 JieT 11s XeHIIWH U 18 JleT — 11T My>k4MH, a KaHO-
HUYECKWIA OpayHbIli BO3pacT OB paBeH COOTBETCTBEHHO 13 u 15 ner.
B navane XVIII B., Bo BpeMmeHa Iletpa I, neiictBoBan OpauHbIii BO3pacT:
n7st roHomeit — 20 net, mis geByek — 18. Komekc 3akoHOB 0 Opake, ce-
Mbe U orieke 1926 1. ycraHOBWJT 06111 OpauHbIil Bo3pacT B Poccum 18 ner,
KoTopbIit mpemycMoTpeH 11. 1 ¢T. 13 CK P® u B HacTos11IEE BpEMSI.

[peBHee puMCKOe MPaBo YCTAHOBUIIO OpayHbIil BO3PACT IS KEHIMH
12, a nns my>xyuH — 14 net. JlaHHOe TI0J10XKeHMe AeHCTBOBAJIO IMpaKTHUye-
cku Bo Bceit EBponie mo XIX B. Bo ®pannmm Tonpko Konekc Hamoneona
1804 r. ycTaHOBMJ GpavyHbIii Bo3pacT 18 jeT mist MyskunH u 16 — s
xeHuH. B T'epmanuu mo I'paxmaHckomy komekcy 1900 r. My>XXYUMHBI
MOTJIM BCTYITaTh B Opak B Bo3pacte 21 roja, XeHIINHbBI — 16 JeT.

Bo MHOrmx crpaHax Opa4yHBIM BO3pacT TakKke paBeH 18 romam, HO
WMEIOTCS Y UCKJTIOYEeHUST, TIPUYEM He TOJIBKO B MyCYJIbMaHCKMX CTpaHaXx.
Hamnpumep, B Benuko6putanuu 310 16 ser. PasHbIil OpadyHbIii BO3pacT
JUIST MY>XKYMH M XEHIIMH ycTaHoBJIeH Bo Ppanumu, B Comamu (18 u
16 ner), B LlBeitnapun (20 u 18 set), B Kutae (22 roma u 20 ner), B ['py-
3uun (17 u 16 ner), B Cupum (15 u 13 et — mo paspelnieHuIo cyab), B
Cunranype (st MycyibMaH — 16 jeT, mia octaabHbIX — 18). [Tpu aToM
BO BCEX CTpaHaX YCTAHOBJIEHBI MPEEJbl U MOPSIAOK CHUXKEHUSI OpauyHOro
Bo3pacta B 0coObIX ciayyasix. B paHe MUHUMaIbHBINA OpayHbBIA BO3-
pact — 13 ner. B KamepyHe OpauyHbIii BO3pacT ISl XEHIIMH — 15 Jer,
XOTs Ha MPaKTUKE 3a4acTylO BBIIAIOT 3aMyX yXe B 12 jeT. MuHMMab-
HBIIl BO3pacT BCTyruieHUusT B Opak B Hemane — 10 net, B Mcrmanuu, I'pe-
1y U B psine ctpad JlatuHckoit AMepuku — 12 ner.

Poccuiickoe 3aKOHOAATENBCTBO AOITyCKA€T BO3MOXHOCTH CHVDKEHUSI
OpayHOro Bo3pacTa, YTo SIBJISIETCS BIIOJIHE TpaIUIIMOHHBIM. Tak, B XIX B. B
Poccun apxuepesiM peaocTaBiIsioch IIPaBO B HEOOXOMUMBIX CIydasiX pas-
pemaTh Opaky 10 TMIHOMY CBOEMY YCMOTPEHUIO, KOTAa KEHUXY WU He-
BECTE OCTAETCS He OOJIEE MOJIYTOa 10 GPAYHOIO COBEPIIEHHONETHS .

! Mlepuweneeuy I'.®D. YueGHUK pyccKOro rpaxaaHckKoro npasa. M.: Uan. Bp. bammako-
BBIX, 1911.
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Kopekc 3akoHOB 00 akTax rpakgaHCKOTO COCTOSTHUSI, OpayHOM, ce-
MEIHOM U OMEKYyHCKOM IpaBe 1918 r. He mpenycMaTpuBal BO3MOXHOCTH
CHIXKeHUsT OpaqyHOTO BO3pacTa, HO TIpY 3TOM MCKITIOYaJl TpU3HaHue Opaka
HeJeHCTBUTEbHBIM TIPY HETOCTIDKEHUU OpayHOIo BO3pacTa, Korma opak
MMeJI TIOCJIEICTBUEM POXIEHUE eTeil MiIn 0epeMEHHOCTh XKEHBI.

OcHoBbl 3akoHomarenbcTBa Cotoza CCP 1 COM03HBIX pecITyOinnK o
6pake 1 ceMbe 1968 r. ycTaHABIMBAIM, YTO 3aKOHOJATEILCTBOM COIO3HBIX
pecmyOJIMK MOXKET ObITh MPEeTyCMOTPEHO CHUXKEHKWE OpauHOro BO3pacrta,
HO He 6osee yeM Ha aBa roga. Ilpu atom B benopyccun, Monnose, Tan-
XKuKuctane, JIutBe m DCTOHUM OBIIa IPEAYCMOTPEHA BO3MOXHOCTH
CHIDKEHUST YCTAHOBJIEHHOTO OpavyHOTro BO3pacTa He Ooyiee 4eM Ha JBa
roma; Ha YKpauHe, B Y30ekucraHe, AzepOaiimkaHe u TypKMeHUU — He
6osee yeM Ha onuH roa. B Kazaxcrane, JlatBuu, Koipreizcrane u Apme-
HUM OBUTA MPEeIyCMOTPeHa BO3MOKHOCTh CHUKEHMSI OpaqHOTO BO3pacTa
JIVIIB IJTs KEHIIWH, HO He OoJyiee YeM Ha onuH roxa. B I'py3uu cHuxkeHue
YCTaHOBJIEHHOTO OpayHOIo BO3pacTa He OBbLIO MPEeTyCMOTPEHO.

Komekc PCOCP o 6pake u cembe 1969 r. momyckasl BOBMOXHOCTb
CHIXEHMST OpavHOTO BO3pPACTa TOJIBKO B MCKITIOUMTEIBHEIX CITy4Jasx U He
OoJjiee yeM Ha JBa roja.

CornacHo a63. 1 m. 2 c1. 13 CK P® npu Hanuuum yBaxKUTEIbHBIX
MNPUYMH OpraHbl MECTHOIO CaMOYIIPABJICHUS BIIpaBe pPa3pelluTb BCTY-
MMUTH B Opak JIMIaM, JOCTUTIIMM Bo3pacTa 16 yieT 1mo ux npockoe. CHU-
JKeHMe OpayHOTO BO3pacTa MPOW3BOIUTCS OpraHaMy MECTHOW aaMUHU-
CTPALIMU 110 MECTY XMTEJIbCTBA JIMLI, BCTyNalolmux B 6pak. OTKa3 B CHU-
JKEHMU OpavyHOro BO3pacTa MOXeT ObITh 00kayioBaH B cyn. Bo ®paHiuu
paspellleHre Ha BCTYIUICHWE B OpaK HECOBEPIICHHOJIETHHUX JAET TPOKY-
pop, a B MicrtaHu — MUHUCTEPCTBO IOCTULIUH.

Kpome Toro, cornmacHo a63. 2 1. 2 ¢1. 13 CK P® mopsinok 1 yciaoBus,
MpY HaJMYMKM KOTOPBIX BCTYIUIEHHWE B OpakK B BUIEC UCKITIOYEHMUS, C yUe-
TOM OCOOBIX OOCTOSITEJILCTB, MOXET OBITh Pa3pelIeHO 0 JOCTUXEHUS
Bo3pacta 16 jer, MOTryT ObITh YCTAHOBJEHBI 3aKOHaMM CYOBEKTOB Poc-
cuiickoit enepalnu.

3akoHoAaTeNbCTBO CyObekTOB PM B 3T0#1 chepe BecbMma pasHOOOpas-
Ho. [TombiTky ero yaudnkaum HopMamu CemeitHoro Komekca B 2002 T.
okazammchk 6e3ycrentHeiMu. CoBeT ®enepaunu DenepanpHoro Cobpa-
Hus1 P®, OTKIOHUBIIMII COOTBETCTBYIOIIUI 3aKOHOIIPOEKT, ITOCYMUTAI
TaKkoe TpPeIIoXKEeHUE ITOOIIPEHUEM TOCYTapCTBOM MPAKTUKU CO3TaHMUS
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ceMeli HECOBEPIIEHHOJETHUMMU TpaXKIaHaMU, a TaKKe MPOTUBOpeYalliuM
Hrto-Hopxckoit korsernmn OOH 1962 . «O cormacuyl Ha BCTYIUIEHHE B
Opak, OpayHOM BO3pacTe W PETUCTPAIMU OpaKoB», B KOTOPOI y4acTBYeT
Poccuiickas Menepanns’'.

B HacTtos1ee BpemMs COOTBETCTBYIOIINE 3aKOHBI MMPUHSIN 22 CyOBheK-
ta P®. B tpex u3 Hux (Pecnybnuke bamkoprocrad, HoBroponckoii n
OpJTOBCKO# 00J1aCTSIX) BO3pAaCTHBIE OrpaHUYEHUsI BOOOIE OTCYTCTBYIOT,
T.e. OpaK MOXeT ObITh pa3pellleH W JIMIly, HE AOCTUTIIEeMYy 14-J1eTHero
Bo3pacTa (MaJIoJIETHEMY M ITOJTHOCTBIO HemeecriocooHomy — cT. 28 T'K
P®). B npyrux cyonekrax PO cHbkeHUe Bo3pacta BOZMOXKHO /10 14
no 15 ner. Kak mpaBuiio, B Ka4eCTBE OCOOBIX OOCTOSITENBCTB CYOBEKTHI
P® onpenensaior GakT 6epeMEHHOCTH WIIM POXIeHUs pedbeHka. K Hum
TaKXe MOTYT OTHOCUTBCSI OTCYTCTBUE OOOMX POJIUTENIEN Y BCTYMAIOIIUX B
Opak, HEMoCPeNCTBeHHAsT Yrpo3a XM3HU OJHOMY M3 BCTYMAIOIIUX B Opak
JMO0 WHBIE UYpe3BblUaiiHble 00cTosTeNbCTBA. Hanpumep, cr. 3 3akoHa Bo-
Jlorofckoit obactu ot 14 aBrycra 1996 r. Ne 95-03 «O cHuxeHMu Gpay-
HOTO BO3pacTa» TaKUM OOCTOSITENIbCTBOM MPU3HAH MPEACTOSIIUN TPU-
3bIB XXEHMXA HA BOEHHYIO CcITy>k0y. B M0oCKOBCKO1 06J1acTh 3T BOIIPOCHI
perynupytoTcs 3akoHoM MOCKOBCKO# o6actul oT 15 Mast 1996 r. Ne 9/90
«O mopsiKe W yCJIOBUSIX BCTYIUIEHUs B OpaK Ha TeppuTopurn MOCKOB-
CKOI1 06J1aCTH JIMLI, He NOCTUTIIMX BO3DPACTa LIECTHAILATU JIET»> U TIO-
CTAaHOBJICHMEM TIPaBUTETHCTBA MOCKOBCKOI obmactu oT 19 mas 1997 r.
Ne 100-TIT" «O HameneHUM TOJTHOMOYMSIMU TIPUHSATHS PEelIeHUid O pa3-
pElIeHNH Ha BCTYIUIEHKWE B Opak JIMLIaM, HE JOCTUTIIMM BO3pacTa IIeCT-
Ha[llaTy JIET, U CPOKAaX PAacCMOTPEHMs 3asBICHUN O pa3pelieHur Ha
BCTyIUIEHUE B Opak»’. JKutemsim MOCKOBCKOI 00JIAaCTH, HE JOCTUTLIMM
16 yieT, GpayHbIil BO3pACT MOXKET ObITh CHUXXEH 0 14 JeT Mpu HaTuIuu
OITHOTO W3 CJIEMYyIOIINX OOCTOSITENIbCTB: POXJAEHUE pebeHKa, GepeMeH-
HOCTb, YTPO3a XU3HU.

B HexoTophix cyobekTax PD B kauecTBe 0COOBIX OOCTOSITEIHCTB CHU -
JKEHMST OpavyHOTO BO3pacTa pacCMaTpUBAETCSl «HaJW4yue OepeMEeHHOCTH
(22 Henenu u OoJiee), MpepbIBAHUE KOTOPOM MPOTUBOIIOKA3aHO 3aKJIIO-
YyeHUEM MEIMIMHCKON KoMmuccun». Hekoropele 3aKOHBI CyOBeKTOB PD

! C6opruk OOH. Pesomonnn TeHepanbHoit Accam6ien Ha XVII ceccun. Hpto-Mopk,
1963. C. 32.

2 BecTHMK MOCKOBCKO# obmacTHo# Jymer. 1996. No 7.

3 BecTHUK MoCKOBCKOI o6macTHOi Jymbl. 1997. Ne 7.
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BOOOIILIE OCTaBJISAIOT MepedyeHb OCOOBIX OOCTOSTEIBbCTB OTKPBITHIM, YTO
MOXET IIPUBECTH Ha MPAKTHKE K CYIIECTBCHHOMY HAapYIICHUIO TIpaB He-
COBEPIIIEHHOJIETHUX JIUII.

3aKOHOATEILCTBOM HEKOTOPHIX PETMOHOB TaKXKe YCTAaHOBJIEHA HEOO0-
XOIMMOCTD MOJYYEHUST 3aKTIOYEHUST OpTaHa OMeKH 1 ITOIIeYUTENIbCTBA 00
OTCYTCTBUM TIPETISITCTBUI K BCTYIUIEHWIO B Opak (cT. 2 3akoHa Kamyx-
ckoit obmactu ot 6 uioHsa 1997 1. Ne 10-O3 «O mopsigke M YCIOBUSIX
BCTYILJIEHUSI B Opak Ha TeppuTopuu Kayxxckoi objacTy JIMI, He T0C-
TUTLINX BO3pacTa IIeCTHAALATH JIeT>, cT. 8 3akoHa HoBropoackoit 06-
nactu ot 31 monst 1996 1. Ne 65-03 «O peryanpoBaHUM HEKOTOPHIX BO-
TPOCOB CEMENHBIX OTHOIIeHUI B HoBropomckoit objactu» ¢ M3MeHe-
HUSIMU, BHECEHHBIMU 3akoHoM HoBropoxackoii objactu ot 25 okTs0ps
1996 r. Ne 72-03; ct. 2 3akoHa MypmaHCKoOil obnactu OoT 18 HOsIOps
1996 1. Ne 42-01-3MO «O6 ycioBUsIX W TIOPSIIKE BCTYIUIEHUs B Gpak
JIMLI, HE JOCTUTIINX BO3PACTAa IIECTHALLATH JIET>) .

Poccuiickoe 3aKoHONATeIbCTBO HE YyCTaHABIMBAET OIpaHUYEHUI
MaKCHUMAaJIbHOTO BO3pacTa BCTYIUICHMSI B Opak M MaKCHMMAaJbHOU pa3HU-
bl B Bo3pacte. Bo Bpemena Iletpa I Obut onpenesneH npeaenbHbBIA BO3-
pacT BCTyIUIEHHUS B Opak mis xXeHuH — 60 net. Jlo peBoaoLuu B poc-
CUIICKOM 3aKOHOJATENbCTBE ObLT mpeaycMoTpeH 80-JIeTHUN BO3pacT,
OCTAHABJIMBAIOILMII BCTYIUIEHUE B O6pak’, UTO OMpeNeNsIoch KaK «opay-
Has TIEPE3PENTOCTE» (CTAPYECTBO) .

HenomnyctumocTs omHoMmoJibIX OpakoB. 3akoHoaaTenbcTBO Poccuii-
ckoii deneparuy He COAEPKUT HOPMBI, TIPSIMO 3allpellaiolieil OMHOMIO-
seie 6pakn. OgHako cT. 1, 12 CK P® roBopsT MIMEHHO 0 Opake My>KYMHBI
¥ XEHIIWHEI, He ToITycKas mHoro. Ha MexxayHapomHOM ypoBHE ITpo0JIe-
Ma OJHOITOJIBIX OpaKOB HalllJla CBoe OTpaxkeHune Ha Kaupckoit MexmyHa-
ponHoit koHbepeHuM OOH no HaponoHaceleH!o U pa3BUTHIO 1994 1.,
yrBepauBiiei [Tporpammy neiicTBuii 1o peryaMpoBaHUIO HapogoHacee-
HUS W 3aKpEeMUBIIEi PUHIIAI PaBHOIIPABUS M PAaBHOLICHHOCTh Pa3HBIX
TUTIOB TIOJIOBBIX COIO30B, BKJIIOYAsl OMHOIIOJBIE COIO3HL. B TO Bpems B
Poccuiickoit @enepaumm neiicTBoBaia cT. 121 YrojgoBHoOro kojekca

' Cwm.: IMueaunyesa JI.M. O ceMeiiHOM 3aKOHOIATENLCTBE CYOLEKTOB (ernepalun //
Kypnan poccuiickoro mipaBa. 1998. Ne 3.

2 Cm.: Tambapos IO.C. Tpaxnanckoe rpapo. O6muias yacts. CII6., 1911.

3 Cm.: 3aeoposciuii A. M. Kypc cemeitnoro npasa. Onecca, 1909.
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PCOCP 1960 r., koTopasi paccMaTpuBaia TOMOCEKCYaIu3M (MYXKeJI0X-
CTBO) B KQ4ECTBE YTOJIOBHOTO IPECTYIIJICHMSI.

B 3akoHomarenbcTBe psima CTpaH TPOOJEMBI OTHOIIOJIBIX COIO30B
HaIllJId CBO€ oTpaxkeHue. B HacTrosiee BpeMsl OTHOIOJIbIe Opaku pas-
pemieHbl B benbrun, Benrpuu, lNomnangum, Januu, Ucmanguu, Hop-
peruu, @panunu, [IBennu. Tak, B COOTBETCTBUM CO IIBEACKUM 3aKO-
HoM oT 23 utoHs 1994 r. Ne 1994:117 o perucTpupyeMoM ITapTHEPCTBE,
NpUHATBHIM B 1994 1. u geiictByronium c 1 sHBaps 1995 r., B cTpaHe BBe-
JIeHa crielrajbHas TIpolenypa PerucTpallii COXUTEIbCTBA OTHOIIOJIBIX
nap, IMomo0OHAasI perucTpalluy Opaka M BIIEKYyIIasl IJisd CTOPOH PSI IIpa-
BOBBIX ITOCJIEACTBUI 3aKiIioueHns1 Opaka. BMecTe ¢ TeM 3aKOHOM ycTa-
HOBJIEHO, YTO TaKMe «3apeTHUCTPUPOBAHHbIE» OMHOIIOJbIE TTaphl HE MO-
TYT UMETh B COBMECTHOM BOCIIUTAaHMU peOeHKa, He MOTYT HU BMECTE,
HU IOPO3Hb YCHIHOBUTH peOeHKA U HE MMEIOT JOCTYITa K MEAUIIMHCKIM
npolienypaM II0 MCKYCCTBEHHOMY OILJIONOTBOpeHMIO. B HacTosiee
BpeMsI OT 3TOro MpuHUMNOa oTctynuia auinb lomnangus. B 2001 r. B
HOpPMax TOJUTAaHACKOT0 CEMEMHOTO 3aKOHOIATEIbCTBA ObLIa 3aKperieHa
BO3MOXHOCTh YCHIHOBJICHUSI U YIO4YEpPEeHUs AETEU OMHOITOJIBIMM ITapa-
Mu'. B HEKOTOPBIX MYHULIMITAIUTETAX BEJETCA «PETUCTP COXUTEIBCTBA
0e3 Opaka».

ITo 3akoHomatenncTBY IlIBenm perucrpaius IapTHEPCTBA MOXET
MMETb MECTO TOJIBKO B TOM CJTy4ae, €CJIA OMHA M3 CTOPOH SIBJIIETCS TPask-
nmannHoM IlIBerMy M TIpoXXWBaeT Ha TEPPUTOPUM CTpaHHI. JleiicTBue 3a-
KOHa He pacIipoCTpaHseTCs] Ha MHOCTPAHHBIX TpaXIaH, JIMIIEHHBIX BO3-
MOXHOCTH 0(bOPMUTH CBOM B3aIMOOTHOIIICHHUS Y Ce0s1 Ha pOAVHE U TIPH-
€3XaIoIINX C 3TOoi 1enbio B [lIBennio’.

Hpyras mpobjema 3aKioyaeTcsl B IPU3HAHUU OTHOIIONBIX OpakoB 3a
pyoexxom. HecMoTpst Ha cobofaeHre 3aKOHOAATEbCTBA CTPAHBI 3aKITIO-
yeHUs1 Opaka, IOJIO0HBIE COIO3BI MOTYT HE MPU3HABAThCS B TeX CTpaHaX,
IIe OHM HEe MPEeIyCMOTPEHBI 3aKOHOIATEIIHLCTBOM, B CIJIy OTOBOPKHU O
nyosvyHoM mopsake. Tak, Hampumep, lIBelnapckuM denepaibHbIM
CYIOM CO103 ABYX JIMI] OMHOTO IT0J1a, 3apeTUCTPUPOBAHHbBIN 32 TPaHULIEH,
OBbLI TIpU3HAH IIPOTUBOPEYAIUM IIBEHIIAPCKOMY <«ITyOJIUYHOMY TOPSII-

' CMm.: Yepneea K.A. TIpaBoBHIE acTMeKTHl JIETAIN3ALMN «HETPAAULMOHHON CEMbM» B
Poccun // T'paxxnanun u mpaso. 2003. Ne 4.

2 Cm.: Kommenrapuit x CemeitHoMy kozmekcy Poccuiickoit Denepauuu (mocrareii-
uoit) / [on pen. U.M. Kysnenosoii. M.: BEK, 1996 // CTIC «KoHcynbranTImioc».
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Ky», TIOCKOJIbKY OpakoM 3[eCh MPU3HAETCS TOJBKO COI03 JIUIL MPOTUBO-
TOJIOKHOTO MoJa’.

3aKOHOIATEJIbCTBO Psila CTpaH TPU3HAET 32 OJHOITOJIBIMUA COIO3aMM
TE K€ MpaBa U O0S3aHHOCTU, YTO U 32 TPAIULIMOHHBIMU CYITPYXKECKUMU
mapaMu. OTO KAacCaeTcsl M TIPaxkIaHCKO-TPABOBBIX OTHOIIEHUI, B TOM
YHUCcyie TIPU COBEPIIEHWM CHEJIOK, HACIeNOBAaHUM U T.A. Tak, 3aKOHOMa-
teasctBo Januu’, Hunepmannos®, a takxke Hopserun, Mcnanoun, Llse-
LMW TIPU3HAET 32 OMHOIOJIBIMU TAPTHEPAMM T€ K€ HACJIEICTBEHHbBIE
mpaBa, 4yTo M 3a cynpyramu. B Karamonun*, Tepmanun’, Bemsrun®,
@OpaHuuy’ NEPEXUBIINIA TAPTHED MUMEET IIPABO Ha MOJIyYEHHE ATUMEH-
TOB U3 HACJIEICTBEHHOI MACCHI®.

B HEKOTOpBIX CTpaHax OZHOIMOJIBIE COXWUTEIbCTBA BIEKYT NPUMEHE-
HUE Mep YroJIOBHOU OTBETCTBEHHOCTU. CaMble XKeCTKUE CAaHKIIUU TIPEIy-
CMOTpPEHBI 3aKOHONATEJIhCTBOM MaBpuUTaHUM, YTOJOBHBIM KOIEKC
1983 1. KOTOpOIi ITpeaycMaTpuBaeT CMEPTHYIO Ka3Hb 32 TOMOCEKCYaJIu3M, a
TaKKe 32 U3HACUJIOBAHUE U CYTIPYXKECKYIO HEBEPHOCTh. CMEPTHBIE TTPUTO-
BODBI, BIHECEHHbIE CreI[MaIbHBIM YTOJIOBHBIM CYIOM, ITPUBOJSTCS B UC-
MOJIHEHUE YEPE3 3a0paChIBAHME KAMHAMM WJIM OTCEYEHKE TOJIOBBI.

Hpyroit mpobeMoii pocCUICKOTO 3aKOHOAATENbCTBA B TaHHOM cdepe
SIBJISIETCST OTCYTCTBME HOPM O CyIbOe Opaka B clydyae U3MEHEHUS] OIHUM
U3 CYIpYroB T0JIa, YTO B HACTOSIIIIEEe BPeMs MO3BOJIIET MeAUIIMHA. Tak,
niepBast oneparust B CoBerckom Corose Obuta Tipon3BeneHa B 1970 r. B

' Cm.: Kommenrapuii k CemeitHomy Komekcy Poccuiickoit ®enepauuu (mocrateii-
ueiit) / [on pen. U.M. Kysnemnosoii. M.: BEK, 1996 // CIIC «KoncynbranTtILiocs.

2 3akoH ot 1 monHs 1989 r. Ne 372 o pernctpupyeMom naptHepctse, D/341-H-ML.

3 3akoH ot 5 urona 1997 r., BHocAuMil usmMeHeHus B Kuury 1 TpaxnaHckoro komekca u
I'paskmaHCcKOTO TIpOoIlecCyalbHOTO KOJeKCa OTHOCUTEIBEHO PErMCTPUPYEMOTO TTapTHEPCTBA.

4 3aKoH 0 cTabUIBbHBIX coto3ax map (Josselin-Gall M. Pacte social de solidarite, quelques
elements de droit international prive // JCP. 2000. P. 489).

5 3akoH ot 16 despans 2001 1. o pernctpupyemom maptHepctse (Bgbl. 2001. Teil 1. Nr. 9);
Cr. 17b B3ITYVY.

¢ 3akoH oT 23 Hoa6ps 1998 r. o neranmbHOM coxutenbctBe (Monit. B. 12 sgHBaps u
23 nekabps 1999 r.).

7 3akoH oT 15 Hos6pa 1999 . Ne 99-944 o rpaxnanckoM makTe comamapHoctu (J.0. Ne 265
ot 16 Hos6pa 1999 1., Ne 16959); Khairallah G. Les partenariats organises en droit
international prive // Revue critique. 2000. P. 317.

8 Cm. monpobHee: Medsedes M.I. MexIyHapoIHOE 4aCTHOE MPAaBO M HOTapUajbHAas
nesresnibHocTh. M.: Bontepc Kiysep, 2005 // CITIC «KoHcynabTaHTIIm10C».

° Cm.: TIpaBoBble CUCTEMbI CTPAH MUPA: DHIMKIONEANIECKUT cripaBoYHUK / OTB. pes.
A.S. Cyxapes. M.: HOPMA, 2003 // CIIC «I'apaHT».
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Pure, criycts 17 et nmoce mepBoii mogo0Hoi onepauu B Januu u Ma-
POKKO'.

CornacHo ct. 70 ®enepaabHOro 3akoHa «O0 akTax TpakaaHCKOTO CO-
CTOSIHMSI», B CJIy4yae €CJIM MPEACTaBJIeH JOKYMEHT yCTAaHOBJIEHHOU hop-
MBI 00 M3MEHEHUHU T10J1a, BBIIAHHBI MEAWIIMHCKOM OpraHu3alyei, op-
TaHOM 3allMCH aKTOB TPAKIAHCKOTO COCTOSIHUSI COCTABISIETCS 3aKJTIOUe-
HHME 0 BHECEHWM M3MEHEHUs B 3aITUCh aKTa IPakIaHCKOTO COCTOSTHUSI.

B HayuHo#i nuTepaType IpemjiaraloTcs pa3jiMyHble IMyTH DPEIIeHMS
po06IeMbl, BOZHUKAOIIEH TPy TTIepeMeHe 11oJi1a B Tiepro Opaka:

1) mpekpameHnre Opaka ITyTeM pacTOPXEHUS IO IMPUYMHAM HEBO3-
MOXHOCTH COXpaHEHMS CEMbMH;

2) coxpaHeHMe Opaka; BHECEHUE U3MEHEHUI B ceMeiiHoe 3aKOHOoIa-
TeJILCTBO B YaCTU TpaHchopmalny 6paka B MHON COI03 MEXIY OITHOIIO-
JIBIMM JTIOOEMHY, BEIYIIIUMU O0IIIee X03SIHCTBO, BOCITUTHEIBAIOIIIMMU OOIINX
JIeTeil, HO He BBITIOJHSIONIUMU POJIel My»a 1 XKEeHBI TT0 OTHOIIEHUIO IPYT
K pYTy’;

3) paccMOTpeHre U3MEHEHUS T10JIa KaK COIIMaJIbHOM CMEPTH U COOT-
BETCTBEHHO OOBSIBJICHNE TAKOTO IpakIaHWHA YMEPIINM B CyIeOHOM ITO-
psimKe B cooTBeTCTBUM cO CT. 45 'K P®. B Takom ciydyae mpekpaieHue
Opaka 6yaeT 06yCIOBIEHO pPELIeHUEM Cyia 00 OOBIBIEHUN YMEPILIM®.

ITo HameMy MHEHHUIO, B 3aKOHOIATEJIbCTBE HEOOXOIMMO IIPETyCMOT-
peTh B KayeCTBE OCHOBAHMS IS TIpEeKpallleHUs] Opaka M3MEHEHMe I1oJIa.
B npotuBHOM ciTydae 3aKOHOIATETI0 HEOOXOAMMO YPeTyJIMpoBaTh BOIIPO-
Chl, CBSI3aHHBIE C BOBMOXKHOCTBIO CYILIECTBOBAHMST OJTHOIIOJIBIX COIO30B.

B Hacrosiee Bpemsi B 3aKOHOIATEIHCTBE HET OTpaHUYEHUI TSI BCTYII-
JIeHWsT B Opak JINI, N3MEHUBIINX I10J1. 3aKOHONATEIFCTBO OTHEIIBHBIX TO-
CYIapCTB TPSIMO 3aKPEeTUISIET 3allpeT BCTYIJIEHUST B Opak JiMiiaM, ImepeHec-
1IMM TpaHCcCeKCyallbHbIE ollepaliuu (HarpuMmep, B Benrkodputanuu).

HenomyctumocTh moauraMHbIX 6pakoB. Poccuiickue Tpagulvu, 3a-
KOHOIATEIBCTBO M MPABOIPUMEHUTEbHAS TIPAKTUKA HE JOIYCKaIN I10-
JIMTAaMHBIX OPaKOB, 3a UCKITIOYEHWEM PAaHHETO JOXPHUCTUAHCKOTO MepUo-
na pa3BuTus. Bo Bcex 3aKoHomaTeabHbIX akTax Poccuum o 3akitoueHUuu

' CMm.: Maseuna M.H. I3MeHeHUe GUOJIOTMYECKOTO M COLIMATBLHOTO TI0J1a: TTEPCIEKTH -
BBl Pa3BUTHUS 3aKOHOJATeNbCTBA // ZKypHan poccuiickoro mpasa. 2002. Ne 9.

2 Cm. nonpo6uee: Maseuna M.H. 3MeHeHNe GUONOTMYECKOTO ¥ COLMANLHOTO TI0JIa:
MepCreKTUBbI Pa3BUTHS 3aKOHOaTeNbCTBa // 2KypHai poccuiickoro npasa. 2002. Ne 9.

3 Cmenanoe JI. . TIpaBoBble MPOOGIEMBI, CBA3aHHbIE C U3MEHEHUEM ITOJIa YesioBeka //
3akononarenscTBo. 2000. Ne 11. C. 77.
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Opaka rOBOPHJIOCH O HEIOITYCTUMOCTHY BCTYIUICHUS B OpaK JIUII, COCTOSI-
IIMX B 3apETUCTPUPOBAHHOM Opake.

Komekc 3aKk0HOB 00 aKTax Trpa’kJIaHCKOTO COCTOSTHWS, OpayHOM, ce-
MEHHOM U OIeKyHCKOM IpaBe 1918 r. npegycMaTpuBall HEIOMYCTUMOCTD
BCTYIUICHMSI B OpaK TaksKe JIMII, COCTOSIIINX B Opake, MMEIOIIEeM CUJTYy 3a-
peructpupoBaHHoro. Menmcer B BUIy IEpKOBHEIE OpaKy, 3aK/IIOUCHHBIC
no 20 mexabps 1917 r. ¢ cobaoaeHUEM COOTBETCTBYIOIIUX YCIOBUN U
dopmel. o peBomonuu 1917 r. «1BOEKEHCTBO U ABYMYKECTBO HE TOJIBKO
Jieiaad HeIeCTBUTEIbHBIM BTOPOI Opak», HO TaKXKe BJIUSUIM U Ha Mep-
BBIIT: OH COXPAHSUI CBOIO CHJIY TOJIBKO IIPU COIJIACKM Ha TO CO CTOPOHBI
CyIIpyra OT HeIeiCTBUTEILHOTO Opaka'.

CornacHo a63. 2 ct. 14 CK P® He momyckaeTcsl 3aK/II0UeHNe Opaka
MEXIY JINIIAMM, U3 KOTOPBIX XOTS OBl OIHO JIMIIO Y€ COCTOUT B APYTOM
3apEruCTPUPOBAHHOM Opake. B mpoTWUBHOM ciydyae Opak MOXET OBITh
MpU3HAH HeNeMCTBUTENbHBIM. [l poBepKM TIpeKpalieHus: opaka Tpu
perucTpaldu 3aKJIouyeHus Opaka JiMIla, COCTOSBIIME paHee B Opake,
TIOJDKHBI IPEIBSIBUTD JOKYMEHT, MIOATBEPXKIAIOIINI MIpeKpallleHe opaka
(CBHIETEIHCTBO O PACTOPKEHNHU OpaKa, CBUIETEIHLCTBO O CMEPTH CYIIpyTa
u 1p.). B coorBerctBUM ¢ a63. 3 1. 2 cT. 25 CK P® cymnpyru He BripaBe
BCTYIIUTh B HOBBII Opak A0 IMOJYYE€HUS] CBUAETEIbCTBA O PACTOPKEHUU
Opaka B opraHe 3alMCU aKTOB TPaXXIaHCKOTO COCTOSIHHUSI IO MECTY XKM-
TeJIbCTBA JTI000T0 13 HUX. HecMoTpst Ha mMmerommecs B 3aKOHOIATEeTbCTBE
OTpaHWYEeHUsI, Ha TPAKTUKe BO3HUKAIOT CIy4au PEerucTpalvu Opaka c
JIMIIaMM, Yell TIpeAblayluii Opak He ObLI MpeKpallleH HaajiexaliuM o0-
pa3oM, O YeM CBUJIETEBLCTBYIOT U IPUMEpPHI cyleOHbIX penieHuit’. Ce-
MeliHbIi Kogekc B otianuue or Komekca PCDCP o 6pake u cembe 1969 .
WCKJTIOYWJI BO3MOXHOCTh COXpaHEHMsT Opaka TpW €ro pacTOpXeHUU B
cyne 6e3 perucTpalii pacTOp>KeHUsI B opraHax 3arca. B HacTosiiee Bpe-
M B clTyyae pacTopskKeHHs Opaka B Cyle BHECEHME 3allMCU B KHUTY aKTOB
TPaXXTAHCKOTO COCTOSTHUSI ITPOM3BOAMTCS Ha OCHOBAHWU BBIIMMCKU U3
pereHus cyaa, KoTopasi HarpaBJisieTcsl B COOTBETCTBYIONINE OPTaHBI 3a-
rca CyJIoM caMoCTOSTeNbHO. TakuM oOpa3oM, OpakK, paCTOPTHYTHIM B Cy-
I, SIBJISIETCS IPEKPaIllCeHHBIM HE3aBUCUMO OT HAJIbHEMINMX ACUCTBUM

! Mlepweneeuy I.D. YueOHUK pycCKOTO rpakiaHcKoro npasa. M.: M. Bp. Bammako-
BBIX, 1911.

2 Cwm., nanpumep: Onpenenenne Bepxosroro Cyma PD ot 20 okra6ps 2003 r. Ne 22-
B03-5 // Bronnerens BepxoBHoro Cyna PD. 2004. Ne 12.
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onIBIINX cyrpyroB. Panee B coorBeTcTBUM ¢ Komekcom PCDCP o 6pake
u ceMbe 1969 T. Gpak, pacCTOPTHYTHIN B CylIe, CYUTAJICS MPEKPAIICHHBIM C
MOMEHTa peTrcTpaluy Opaka B opraHax 3arca 1o MHUIIMaTUBE OJHOTO U3
CYTNIPYTOB.

B MycynpMaHCKUX, a TakkKe B HEKOTOPBIX IPYTHX CTpaHaX JOITYCKaeT-
Csl MHOTOXEHCTBO, B yacTHOCTU B benune, borcane, Erunte, Uspauie,
3am6uu, KamepyHe, Manaiizuu, Mapokko, Mozambuke, OObeaHEH-
HbIX Apabckux DOmupatax, Omane, [lamya — HoBoii I'BuHee, CBazuiieH-
ne, Cenerane, Yranae, LlentpansHoadpukaHckoii Pecriybnmke, DkBaTo-
puanpHOI I'BUHEe M mp. MyXdnHa B MYCYJBMAHCKHMX CTpPaHaX MOXET
WMEeTh, KaK TpaBUJIO, MO YeThIpeX XKeH. Eciu cympyr npousHec ciioBa
pazBoja cymnpyre 3 pasa, ToO OH He CMOXET OOJIbIlle KEHUThCS Ha HeEM,
TI0Ka OHAa He TTOOKIBAeT 3aMy»KeM 3a KeM-HUOYIb IPYTHM.

B Byrane, 3amMOuu rmonuramMust pa3peiieHa, eciiv mepBast keHa 1aeT Ha
3TO corlacue TpY 3aKII0YeHU Opaka. B To ke Bpemst 3aKOHOIATETLCTBO
HEKOTOpbIX CTpaH IIpeTyCMaTpUMBaeT YIOJOBHYIO OTBETCTBEHHOCTh 3a
MHOTOXeHCTBO, HanpuMep Keipreizckast Pecriybivka, TypkMeHUCTaH.

Mo peBomoruu 1917 1. B Poccuu 0b1710 3ampeiiieHo BCTyIaTh B Opak
6ouee 4 pa3. B HacTos1iee BpeMsl TAKMX OTpaHUYEHUN HeT.

HenomyctuMocTh 6pakoB MeXIy OJIM3KUMU POJCTBEHHMKAMU, a TaK-
K€ YCBIHOBUTEIAMU M yChIHOBIeHHBIMU. CormacHo cT. 14 CK P®D He
IOITyCKAeTCsl 3aKJIIoUeHne Opaka MeXmy ONM3KMMU POICTBEHHUKAMU
(pOICTBEHHMKAMU TI0 MIPSIMOM BOCXOISIIEH M HUCXOAAIIEH JTUHUM (PO-
IUTEIMU U OETbMU, JEAYIIKOM, 0abyIIKOi U BHYKaMu), OJHOPOIHBI-
MU M HETIOJTHOPOIHBIMU (MMEIOIMMHU OOIIUX OTIIA UM MaTh) OpaThsIMU
¥ CeCTpaMM); YCHIHOBUTEIISIMA M YCBIHOBJICHHBIMMU.

ITpu aTOM poICTBO MOXET ObITh M BHeOpauHbIM. He sBisieTcst mpe-
MSATCTBUEM K 3aKJIIOYEHMIO Opaka JABOIOPOIHOE (IBOIOPOIHBIE OpaThs U
CecTphl) U OoJiee majbHEe POACTBO, a TAaKXKe OTHOIIEHUS CBOMCTBa (He
3amnpelieHbl 6paku MexXay CBOIHBIMU OpaThsiMU U cecTpamu). bpaku
MEXIY ISIISIMU U IUNIEMSTHHUIIAMY, TETSIMH ¥ TUIEMSTHHUKAaMU 3aIlpeIeHbBI
B Utanmum 1 Bo ®paHLMK; MEXIY ABOIOPOIHBIMU OpaThsIMU U CeCTpaMu
HEBO3MOXHBI Opaky B Benukoobpuranuu u B riojoBuHe mraToB CIIA.

3amper 6pakoB MEXAY YCHIHOBUTEIISIMUA W YCBIHOBJIEHHBIMU OOYCIIOB-
JIEH TIPEXIe BCETO STMYECKUMM COOOPaKEHMSIMU, TIOCKOJIbKY TTPABOOTHO-
LLIEHUST MEXITY 3TUMU JIMLIAMU IOPUINYECKU MPUPABHEHBI K OTHOIIEHUSIM
MEXIY POIUTENISIMUA U IETbMU. YCHIHOBJICHUE HE IPEISTCTBYET 3aKIIIoue-
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HUIO Opaka MeXIy YChIHOBUTENIEM U POJICTBEHHUKAMU YChIHOBJIEHHOTO, a
TaKXKe YCHIHOBJICHHBIM 1 POICTBEHHUKAMHU YCHIHOBUTEIIS.

B HexoTophIX cTpaHaX OTHOIIEHUS 110 YCHIHOBJIEHUIO HE TIPETISTCT-
BYIOT 3aKJIIOYEHMIO Opaka, B IPYTUX — ABJIAIOTCA (POPMaJIbHBIM MPENAT-
CTBMEM, KOTOpPOE TEM HE MEHee MOXKET OBbIThb MPEOHOJICHO peIleHUEM
KoMmTeTeHTHOTo oprana'. B Poccniickoit Penepannm 6pak MEXIY yCBI-
HOBUTEJIEM W YCHIHOBJIEHHBIM BO3MOXEH TOJIBKO B CJTydae OTMEHBI YChI-
HOBJICHUS B CyI€OHOM MOPSIIKE.

HeobxonuMo ydUTHIBaTh, YTO YCHIHOBJIEHHBIM HE MOKET BCTYITUTH B
Opak co CBOMMU OMOJIOTUYECKMMU POACTBEHHUKAMU (OMOJIOTUYECKUMU
ponuTensMu, 0abyIIKoOW, AEMyIIKOW, cecTpaMu W OpaThsimMu). JdaHHoe
OrpaHMYEeHME He MpeKpallaeTcs B cayvyae yChiHOBIeHus. PoacTBo coxpa-
HSIeTCS, XOTS IOpUANYECKHNE OTHOILIEHUS MOTYT OBITh IIPEKpaIleHbl B CBSI-
31 C X BOSHUKHOBEHHEM MEXIY YCEHIHOBUTEIEM W YCHIHOBJICHHBIM.

3aKOHOIATEIbCTBO HE TIPeIyCMaTpMBaeT OTpaHWUYEHUN 11 Opaka
OITEKYHOB, TIOIeUUTeIel, MPUEMHBIX POIUTENEN, MaTPOHATHBIX BOCIIM-
TaTejei U uX MOMOIEeYHBIX.

HenomyctumocTs BCTyruieHusT B Opak HepeecrmocooHbix yiml. Corac-
HO a63. 5 cT. 14 CK P® He momyckaeTcs 3aKITIoUeHIe Opaka MeXIy JINIIa-
MM, U3 KOTOPBIX XOTsI Obl OJHO JIMIIO IPM3HAHO CYIOM HEJIeeCIIOCOOHBIM
BCJIEICTBME TICUXMUYECKOTo paccTpoiicTBa. IIpu3HaTh rpaxknmaHuHa Hemee-
CITOCOOHBIM BITpaBE TOJBKO CYI II0 OCHOBAaHWSIM, IIPETyCMOTPEHHBIM
c1. 29 TK P® B mopsizke 0cob0ro Mmpon3BOICTBA B COOTBETCTBUM C TUI. 31
I'TIK P®. I'paxxgaHnH MOXKET OBITh TPU3HAH CYIOM HEIEeCITOCOOHBIM B
TOM CIIy4yae, €CJIM OH BCJIEACTBHE TICUXUYECKOIO PacCTPOCTBA HE MOXKET
TIOHMMATh 3HAYEHNE CBOMX IEHCTBUI MWW PYKOBOAUTH UMM, UYTO OIIpele-
JISIETCSI C TIOMOIIIBIO CYIeOHO-TICUXUATPUIECKOI SKCIIEPTU3HI.

3anper HemeecroCOOHBIM Ha BCTYILJIEHME B Opak OOYCJIOBJIEHO KakK
MEIUIIMHCKAMU COOOpaXKeHUSIMU, TaK U HEBO3MOXHOCTHIO HEIEECIO-
COOHOTO JIMIIa JaTh OCO3HAHHOE COTJIacKe Ha BCTYIUIEHHE B Opak, 4TO
BEIET K HECOOIIONEHMIO MPUHIIAMA JOOPOBOILHOCTH OpPavyHOTO COMO3a.
[aHHOe T0JI0XKeHVEe He KacaeTcs JIMLl, OTPAaHUYEHHBIX B I'PaKIaHCKOU
JIeeCIIOCOOHOCTH.

Cornacho 1. 3 cT. 29 'K P®, eciu ocHOBaHWMSI, B CUJTy KOTOPBIX Tpa-
JKIAaHWH OBbLT TPU3HAH HENEeeCITOCOOHBIM, OTITAJIH, CYI TIPU3HAET €ro Jee-

' Cm.: Kommenrapuit k CemeitHomy komekcy Poccmiickoii Denepauun (rmocraTeii-
uoiit) / [on pen. U.M. Kysnenosoit. M.: BEK, 1996 // CTIC «KonHcynbranTImioc».
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crmocooHbIM. CliegoBaTeNIbHO, TaKOl T'pakIaHWUH HE OrpaHWYEH B IIpaBe
3aKJII0YUTh Opak.

[MepeyeHb orpaHUYEHMIA 1T BCTYTUIEHUST B Opak SIBJISIETCS MCYEPITHI -
BarolmuM. He MOIyT cClayXuThb MHpensaTCTBUEM IS BCTYILIEHMSI B Opak
MHOCTPAaHHOE TPaXTAaHCTBO WJIM OTCYTCTBUE TaKOBOTO, DPEJIUTHO3HBIC
yOeXXIeHMsI, MOHAIIIECTBO, HAJIMYNE WJIM OTCYTCTBHE MECTa XUTEJIbCTBA
WJIA MecTa TIpeObIBaHMsI, COCTOSTHE Ha BOMHCKOM CITyXO0e, HaXOoXIeH1e
B MECTax JIMIIEHUs CBOOOMIBI 1 JIp.

3a pyOexxoM MMEIOTCS M MHbIe OTpaHUYeHUs. Tak, B HEKOTOPHIX IIITa-
tax CIIIA 3ampeimieHo BCTymarh B Opak IyImeBHOOOJNBHBIM, OOJbHBIM
HEKOTOPHIMU BUAAMU BeHEpUUeCcKux Oojie3Heil. B BennkoOputanuu 3a-
MpelIeHbl Opaku MeXay cBolicTBeHHUKaMu. B bojrapuu He momyckaroT-
csl Opaky MeXOy pOACTBEHHUKAMU I10 HUCXOASIIEH W BOCXOMSIIECH K-
HUHU BIIOTH OO YETBEPTOIl CTEIIEHW POACTBA. B HEKOTOPBIX CTpaHaX He-
00X0IMMO, YTOOBI MPONULTIO OMpPENEIEHHOE BPEMS IMOCIE PACTOPXKEHUS
Opaka Wi CMEPTH Cympyra, rpexkae 4eM CyNnpyr Mor Obl BCTYIIUTb B HO-
Bblii Opak (I'epmanus, @panuus u Ilseiinapus). B Utanuu He nomycka-
eTCcs 3aKToueHre Opaka MeXIy JTUIIaMU, OMTHO U3 KOTOPBIX OCYKIEHO 3a
yOMIICTBO WJIM TOKYIIEHWe Ha YOMICTBO Cympyra WM CYNpyTrd BTOPOTO
quua. B [Ieeiitiapuu, KpoMe TOro, yCTaHOBJIEH 3aMpeT Ha BCTYILJIEHUE B
HOBBI OpaK MocJie pa3Bona UIsi BUHOBHOI B pa3Bole CTOPOHBI CPOKOM
OT OJHOTO Tozia 10 Tpex JeT'. B M3panite XeHIMHe 3aIperieHo BEIXOIUTh
3aMyX 3a OJHOTO U TOTO € MYXYMHYy 0ojiee OJHOTro pasa (Hampumep,
€CJIM BTOPOIt Opak oKa3ascsl HeyJauHbIM U KEHIIIMHA PEINIa BEPHYThCS
K TIEPBOMY MYXY).

YBenomuenue apyroro cympyra o Hamuuuu BUY-undexkiun mmbo
BEHEPUUYECKOTO 3a00yieBaHMs. 3aKOHONATEIbCTBOM HE YCTAHABIUBAIOTCS
Kakue-a100 TpeOOBaHUS K COCTOSHUIO 3[I0POBbS JIMII, BCTYyMAlOIIMX B
Opak. B HeKOTOpBIX cTpaHaX HEe MOTYT BCTYIIaTh B OpakK MyIIEBHOOOJb-
HBIe. Poccuiickoe 3aKOHOIATETCTBO OTPAHNYMBAET IIPAaBO BCTYIUICHUS B
Opak JuIlb T HemeecrnocoOHBIX Jvil. OMHAKO MPU 3aKIIOUYeHUU Opaka
TrpaXJaHUH OOJKEH JaTh JOOPOBOJIbHOE COIlacCMe Ha BCTYIUIEHHE B
OpakK, YTO HEBO3MOXHO MPU HAJTUIUU HEKOTOPHIX 3a00J1€BaHUIA.

Cratpst 15 CK P® ¢ menpro oxpaHbl 300POBbBS JIMII, BCTYITAIONINX B
Opak, TpemycMaTpruBaeT BOZMOXHOCTh OECTIaTHOTO MEIWIIMHCKOTO 00-

"' Cm.: Cakosuu O.M. TIpaBOOTHOLIEHUS CYIIPYTOB I10 3apyOeKHOMY 3aKOHONATENbCT-
BY // KypHai poccuiickoro mpasa. 2003. Ne 10.
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CJIeMOBaHUS, a TaKXke KOHCYJIbTUPOBAHUS IO MEIUKO-TEHETUYECKUM
BOIIpOCaM M BOIIpOCaM IUIAHUPOBAHUS CeMbHM. Takoe oOciemoBaHUeE
TPOBOINTCS UCKITIOUMTEILHO C COTJIACHS JIWII, BCTYIAOIMX B Opak. Pe-
3yJIbTaThl OOCJIENOBaHUS U1, BCTYMHAIOLIEro B OpaK, COCTaBJISIIOT MEAM-
IIMHCKYIO TalfHy M MOTYT OBITh COOOIIEHBI JIMITYy, C KOTOPBIM OHO Hame-
PEHO 3aKJIIOYUTH OpaK, TOJIBKO C COTJIACHS JIUIA, IPOIIEAIIETo 00CIemo-
BaHue. B To Xe BpeMsl OIHO W3 JIMII, BCTYIMAOIIMX B Opak, IOIKHO
YBEIOMUTH IPYIOro O HAJIMUYMM BeHEepUUYecKoro 3adoneBanus uiu BY-
nHdekunu. B coorBercTBun co ct. 13 PeaepanpHoro 3akoHa ot 30 mapra
1995 r. Ne 38-D3 «O mpeaynpekaeHUU pacnpocTpaHeHus B Poccuiickoit
®Denepanu  3a00JIeBaHUsA, BBI3BIBAEMOTO BHUPYCOM WMMYyHOIeUIIMTA
yenoseka (BUY-unbexuun)»' BUY-uHOULMpPOBAHHOE JWLO HWMEET
MpaBo Ha TOJIyYeHNe WH(pOPMAIINKU O Pe3yIbTaTax CBOETO MEAUIIMHCKOTO
ocBHUIeTeIbCTBOBaHUS. Ecimu nmito, BCTymamlmee B OpakK, CKPBUIO OT
JIpyroro juiia Hajauuyue BeHepuueckoit oone3nu uian BUY-uHdekiuu,
rocJiefHee BIpaBe 00paTUTHCS B CyIl C TpeOOBaHUEM O TIPU3HAHUM Opaka
HeneiicTBUTEIbHBIM. CpOK MCKOBOW JABHOCTH IIO0 TaKUM KaTErOpHsM
IleJI — OIMH TOI ¢ MOMEHTA, KOTHa JIMIIO Y3HAJIO MM HOJIKHO OBLIO y3-
HaTh O HAJIMYMM 3a00JIeBaHUs. YTOJIOBHAS OTBETCTBEHHOCTD 3a 3apake-
HUe BeHepuuecKuM 3abojieBaHueM uiu BUY-undexiueit npexycmorpe-
Ha cT. 121, 122 YK P®.

Llenp Opaka — co3gaHme ceMbH. 3aKOHOMATENb IIPSIMO HE OTIpenesieT
nenb 6paka. OmHako B cooTBeTcTBHU C 1. 1 1. 27 CK P® B ciygae 3a-
KJoyeHus1 UKTUBHOTO Opaka, T.e. €CJId CYNpYyrM WIM OJWH U3 HUX 3a-
pErMcTpupoOBaIM Opak 6€3 HaMeEpPEHUs CO31aTh CEMbIO, OpaK MOXET ObITh
MPU3HAH HEOEWCTBUTENbHBIM. TakuM 00pa3oMm, Leblo Opaka SIBISIeTCS
co37aHNe CEMBHU.

B CemeliHOM Kojekce OTCYTCTBYIOT KpUTepuu (UKTUBHOTO Opaka, a
TakKe IMOHSATHE CEMbH, B CBSI3U C YeM Ha IMPAKTUKE HE BCErIa JIETKO OIl-
penenuTh GUKTUBHOCTH Opaka. J1o peBoionnu 1IepKOBb MPOBO3TIIACHIIA,
YTO 1IeJIbIO0 Opaka siBisieTcs poxaeHue nereil. Tak, B 1744 r. 82-neTHuit
I'puropuii Eproasckuii Bctynua B 6pak ¢ IIpackoBreto HeBsaToro. Moc-
KoBckuit apxuepeit Mocud mpencraBuil 3TOT (HakT KaK COMHUTEIbHBIN
10 CBOEH 3aKOHHOCTHM Ha paccMmoTrpeHne CmHoma. CMHOI, OCHOBEIBASICH
Ha TOM, YTO «OpaK yCTaHOBJIECH TSI YMHOXEHHUS poIa YeJIOBEYeCKOTO,

'C3 PD. 1995. Ne 14. Cr. 1212.
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4yero oT mMeroInero 3a 80 JieT HamesIThbCS BeChMa OTYAsTHHO», IPU3HAI
6pak Eprosbckoro HeNEHCTBUTENBHBIM .

I.®. IllepireHeBUY onpenestsiI 1eJTb Opaka KakK IMTOCTOSTHHOE COXMUTEhb-
CTBO, HE TOJILKO B CMBIC/IE€ (PU3MUYECKOM, HO U B HPAaBCTBEHHOM, — «COYETa-
HHe, CObITHE BO BCell XXM3HM, O0XKECTBEHHBIE K& M YeJI0BEYeCKUE TTPABIBI
obmeHne». C 3Toi CTOPOHBI OOHAPYKMBACTCS pasIndre MEXIy OpakoM 1
00513aTeJTbCTBOM, KOTOPBIE 00a MOTYT OBITh OCHOBAHBI Ha JoroBope. Korma
JIOTOBOP HANpaBjieH Ha MCIOJHEHWE OMHOIO WJIM HECKOJbKUX OIpeae/ieH-
HBIX JIEHCTBUI, TO ITOCJIENCTBUMEM €TI0 OyIeT 00s3aTeIbCTBEHHOE OTHOIIIE-
HHE, HAIIpMep, B TOBapHIllecTBe. bpauHoe e coraireHrne He UMeeT B BU-
Iy oTIpeNieJIeHHBIX JeMCTBUI, HO, KaK OOIIEHNE Ha BCIO XKW3Hb, OHO MMEEeT
10 Wjee HpaBCTBEHHOE, a HE 9KOHOMUYecKoe coaepxkaHue. HemnpaBuibHO
1eJIbI0 Opaka CTaBUTh POXIECHME M BOCIIMTAHME JIETEil: IMepBOe €CTb BO3-
MOXHO€ (DU3UOJIOTUYECKOE MOCIEACTBAE Opaka, BTOPOE €CTh €r0 HeoOXO0-
JMMoe Ioprandeckoe rociiencrere. Ho Opak HUCKOJIBKO He TePSIET B CBOEI
ujee, eCJIv BCTYMAOIIKME B HEro MIPOHUKHYTHI CTpeMJIEHUEM K (DU3NYECKOMY
U HPABCTBEHHOMY OOLLIEHHIO 6€3 BCSIKOIM MBICIIN O OYIyLIMX JeTSIX’.

DuKkTUBHEIE OpaKM, KaK IIPaBUJIO, UMEIOT 1IEIbI0 He CO3TaHNe CEMbH,
a ToJTydeHue TIpaBa Ha XWITUIOIAIb CYTIIpyTa, POCCUICKOTO TpaKaaHCTBa
00 MpecnenyoT APyrue, Kak MpaBUIO, KOPBICTHBIE LIEIU. 3aMHTEPECO-
BaHHAas B IPU3HAHUM TaKOTO OpakKa HeIeWCTBUTEILHBIM CTOPOHA 00s13a-
Ha J0Ka3aTh, YTO B JAHHOM CI[ydae MMeeT MECTO He IIPOCTO ceMeitHas
ccopa, pasaop, a TO, YTO TpM 3aKJIIOYEeHUH Opaka y IPyroro cympyra He
OBLIO 11IeJTM co3daHMs ceMbH. B KauecTBe KpuTepreB hUKTUBHOCTU Opaka
MOTYT OBITh pa3lIejibHOe IIPOXMBaHWE, OOJbIIAasl pa3HUIIA B BO3pacte,
OTCYTCTBUE IeTell, pacTOpXKeHHe OpaKa MOoCiie JOCTVKEHHST KOPBICTHBIX
ueneit. Tak, Hampumep, pemeHreM CeBacTOTIONBCKOTO PailOHHOTO Ha-
ponHoro cyna r. Mockssl ot 23 aekabps 1993 r. I1. oTkazaHo B ucke K b.
0 MpU3HAaHUU Opaka HeneicTBUTeIbHEIM. OIHAKO omnpeAeeHueM cyneo-
HOH KOJUIETMHU MO TPaXXTaHCKUM IejaM MOCKOBCKOTO TOPOICKOIO CyIa
oT 18 mapTa 1994 r. naHHOe pellieHre HAPOAHOTO CyAa OTMEHEHO.

Kak orMe4yeHO B ompeneneHun, OTKa3biBasi B UCKeE, Cyl yKas3all B pellie-
HUU, YTO CeMbsl OblIa co3maHa. OmHAaKO BHIBOJ CIEJIaH IO HEIOCTATOYHO
HCCIeIOBAaHHEIM MatepranaM nena. CymoM YCTaHOBIICHO, YTO CTOPOHEBI

' CMm.: 3aeoposckuit A. M. Kypc cemeitnoro npasa. C. 10.
2 Hlepwenesuy I.®. Y4eOHUK PYCCKOTO rpaxkaaHckoro npasa. M.: Msn. Bp. Bammako-
BHIX, 1911 // CIIC «I'apaHT».
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BCTYIIWIIM B Opak 28 despamnst 1992 r., b. Obuta mporcaHa Ha XWIYIO TUTO-
mank uctia 5 moHsa 1992 1., a B Hos6pe 1992 T. MX ceMeiHbIe OTHOIICHUST
npekpatwmchk. Cyn He Iajl OLIEHKA TOMY OOCTOSITEJTHCTBY, UTO CTOPOHBI
TOIEPKMBAI CEMEMHBIE OTHOIIEHUST HEMPOIODKUTEIbHOE BPEMST, MEXITY
HUMU UMeEeTCs 3HaYuTeIbHas pa3Huiia B Bo3pacte (37 jer), uro I1. BcTryman
B OpaKk Cc TeM yCJIOBHEM, YTO OTBETUYMIIA OyIeT yXaXXMBaTh 32 HUM, TaK KakK
eMy 86 JIET 1 OH CTpaJaeT pa3IMYHBLIMU 3a00/I€EBAHUSMU, a 32 9TO OH OTIACT
OTBETUMILIE KBapTUpy. B pelleHuu cyga otmedeHo, uyto cBuaetenu Y.B.A.,
Y.B.B., K. mosichunm, 4to O6pak MeXIy CTOPOHAMMU 3aKJTIoYeH (DUKTHUBHO
13-3a KBaPTUPBL, HO CyI K MX IOKA3aHUSIM OTHECCS KPUTUYECKM, TaK KakK
CBUJIETENM OBITM 3aMHTEPECOBAaHbI B MICXOJIE JeJIa, OHAKO CY/ He yKa3ajl Ha
JIOKA3aTeJIbCTBA, C JOCTOBEPHOCTBIO IIOATBEPKIAIOLIME 3TOT BHIBOL .

Cyn He MOXET IPU3HATh OpaK (GDUKTUBHBIM, €CJIM JIMLIA, 3apEeTUCTPH-
pOBaBIIIME TaKoil Opak, IO PacCCMOTPEHMSI IeJia CynoM (DaKTHIECKH CO3-
mamy cemblo. ITomate McKoBoe 3asiBIEHHE B CYI O TIpM3HAHUU (PUKTUB-
HOTo Opaka HeAeCTBUTEIIEHBIM MOXET TOJIbKO TOOPOCOBECTHBINM CYIIPYT
1160 mpokypop. JJoGpOCOBECTHBIM CYIPYrOM SIBJISIETCSI CYIPYT, IIpaBa
KOTOPOTO HapyIIeHBI 3aKIOUYeHUEM Opaka, IMPpU3HAHHOTO HeIeHCTBU-
TeJbHBIM. BO3MOXHOCTh 0OpallleH!sT TIPOKypopa B CYI C 3asgBJICHUEM O
NpU3HaHUU Opaka (PUKTUBHBIM He OOJKHA MPOTUBOPEYUTH 4. 1 cT. 45
I'TIK P®, B coOTBETCTBUM C KOTOPOI MPOKYpPOpP BIIpaBe OOpaTUTHCI B
CYI C 3asIBJICHEM B 3allIATy IIpaB, CBOOON 1 3aKOHHBIX MHTEPECOB TpaX-
JIlaH, HeOoMpeIeJIeHHOTO KpyTa JIUI Wi nHTepecoB Poccuiickoit Mdenepa-
muu, cyobekToB Poccuiickoit Peaepalivii, MyHMIIUMIIAIbHBIX 00pa3oBa-
Huii. 3asiBlieHME B 3allUTy IIpaB, CBOOOA M 3aKOHHBIX MHTEPECOB Ipax-
JTaHMHA MOXET OBITh IIOJAHO IIPOKYPOPOM TOJBKO B CJy4ae, eCIIh
TpakIaHWH IT0 COCTOSIHUIO 3IOPOBBSI, BO3PACTy, HEICECIIOCOOHOCTA U
JIPYTUM YBaXKUTEJIbHBIM ITPUYMHAM HE MOXET caM 00paTUThCS B CY/I.

§ 3. ITOPAIOK 3AK/TIOYEHMST BPAKA
¥ ET'O TOCYIAPCTBEHHAS PETICTPALIVISA

OgHMM W3 TIPUHIIUIIOB ceMeitHoro mpasa coriacHo cT. 1 CK P®
sIBJIsSIETCS TIpU3HaHUe Opaka, 3aKJIIOUeHHOTO B OpraHax 3amucu akTOB

' O630p cyne6Hoi mpakTuku Mocropeyna. IpakThKa pacCMOTPEHHsS MeXMYHUILM-
MaJbHBIMU HAPOJIHBIMK CyIaMU I'. MOCKBBI TPaXIAHCKUX [IeJT TTO CIIOPaM, BHITEKAIOIIUM U3
CeMEeNHBIX TTPaBOOTHOLIEeHNH // Xo3siicTBO 1 1paBo. 1995. Ne 9—12.
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rpaxmaHckoro coctossHus. [IpusHak ¢GopMaabHOCTA 3aKITIOYESHUS
(peructpanun) Opaka UMeJl 3Ha4YeHUeE ellle Bo BpemeHa JIpesHero Puma.
Tak, «3akimoyeHne Opaka cum manu TpeGOBaJio COBEPIICHUS OIpeIe-
JIEHHBIX 0OPSIOB, 3TO OBLI akKT (popMaibHbIN. Bpak sine manu paccmar-
puBajics KaK HEKOTOpoe (haKTUUECKOE COCTOSIHME: ¢ HUM CBSI3bIBAJIMCH
oIpefeJieHHBIC OPUINYECKNE IOCICACTBUS (B OTHOIICHUSX OTIA C
JIETbMM, TIO3IHEE M B HEKOTOPBIX OTHOIIEHUSIX MEXIYy MYXeM U Ke-
HOI), HO IJIST TOTO, YTOOBI 3TU TOCJENCTBUS BO3ZHUKIIU, HYXHO OBLIO
OIIHO: BCTYIUICHUE XXEHBI B JOM MYXKa IIpU HAJIUYUU COTJIAcHsI Opadyro-
IIUXCSI, a TP COOTBETCTBYIOIINX YCIOBUSIX TaKKe W JIUII, OCYIIECTB-
JISBIIIMX HaJ HUMU patria potestas. 3akaoueHre Opaka sine manu ObLUIO
AKTOM HE(OPMATBLHEIM» .

B IpeBHeit Pycu niepBrie (hopManbHBIE TTPOLIEAYPHI 3aKITI0YEHUS Opa-
Ka COCTOSITA B YBOZE XKeHBI (YMBIYKA) W IIPUBOJIE €€ K XEHUXY POICTBEH-
HUKaMU. YBOJ (MM YMBIUKA) COBEpPIIAJICS MO OOOIOAHOMY COTJIAIIEHUIO
YMBIKAEMOI U YMBIKAIOLLET0>.

TpanuIImoHHO B UCTOPUM IMPAKTUIECKU BCEX TOCYIApCTB IIpolieaypa
3aKJII0YeHNST Opaka Bo3jarajach Ha IIEpKOBb. BIlepBhIe TpakmaHCKUIA
Opak ObUT Mpu3HaH opuuMaIbHbIM B ['ommanauu B XVI B., rie oH sIBUICS
KaK HEOOXOOWMBII BBIXOA M3 3aTPYAHMUTEIBHOIO MOJIOXEHUS, a OTTyla
rnepelres B AHIIMIO, TAe OH OBbIJI OKOHYaTeJIbHO npu3HaH B 1836 1. Bo
DpaHumy rpakIaHCKU Opak OB IPUHST BO BpeMs MIEPBOIT PeBOIIOIINHN
n yreepxkaeH Komexcom Hamoneona®. A uyTh paHee, B 310Xy IIEPBOIA pe-
Bomoninu Bo @paniuu, 20 ceHTsI6psa 1792 1., OBUT IPUHST 3aKOH, KOTO-
PBIM BeJEHHE CITMCKOB TPaXXKIAaHCKOTO COCTOSIHMSI OBLIO OTOOpPaHO y dy-
XOBEHCTBA U IIepeIaHo B PYKU areHTOB roCcyIapCTBeHHOM BiacTu. MMena
MECTO CEKYJsIpU3allus, T.e. IEPEBO U3 PYK LIEPKBU B PYKU TOCYyIapCTBa
BEIEHUsI aKTOB IOPUMAMYECKOTO COCTOSIHUS. B CIMCKM 3aHOCUIUCH He
TOJILKO POXKIIEHUS, CMEPTHU M 6pPaKU, HO U IPYTHe aKThl*,

o peBomonuu B Poccuu mpusHaBaicst LepKoBHBIN Opak. [lomoGue
TPaXXJAHCKOTO Opaka YCTaHOBJIEHO MO 3akoHy 12 ampens 1874 r. «uis

! Pumckoe yactHoe mpaBo: Yue6Huk / ITon pen. M.B. Hosuukoro, U.C. TTepetepckoro.
M.: FOpucts, 2004 // CIIC «I'apaHT».

2 CM.: 3azoposckuii A.H. Kypc cemeitnoro mpasa. C. 41.

3 Cwm.: Hlepweneeuy I.D. Y4eOHUK PycCKOTO TpakaaHCKoro mpasa. M.: Msn. Bp. Bam-
MakoBbIx, 1911 // CIIC «I"apaHT».

4 Cwm.: Tambapos 10.C. Tpaxmanckoe mpao. O6mas yacte. CI16., 1911 // CIIC «Ta-
paHT».
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PACKOJIBHUKOB, He TIPU3HAIOLIUX CBALEHCTBa» . JIo 17 anpensa 1905 r. He
TIPU3HABAJINCH UCTIOBENaHNE W TYXOBEHCTBO CTAPOOOPSIIEB, X IIEPKOB-
HbIe Opaky HE UMEJIM B TJla3ax MPaBUTEIbCTBA PEIMTUO3HOTO XapaKTepa.
«BBIXOIOM M3 3TOTO 3aTPYIHUTETBHOTO TTOJIOXKEHUS TOCTYXKWJT TpaXKIaH-
ckuii 6pak, — nucan I'.®D. IlepmeneBuy. — Ilo caemaHHOMY MMCEMEHHO
WJIN CIIOBECHO 3asBJICHMIO O XeJaHWM O(MOPMUTH OpakK MOJHIIEHCKOe
yIIpaBJIeHUE WJIM BOJIOCTHOE TpaBJIeHNWE COCTABIISIET OOBSIBIEHWE W BBI-
CTaBJISIET €70, B TeUeHWE 7 OHEW, MpU IBepsiX yrpasieHus. Bce, umero-
IIMe CBEICHMSI O MPETSTCTBUAX, 00sI3aHBI JaTh 3HATh yIpaBieHuio. I1o
WCTeYeHNN 7 THEHW yIpaBlIeHHWE BBITACT JIUILY, 3asIBUBIIEMY XKeJIaHHE
3amucaTh CBOM OpakK, CBUIETEIHCTBO O MPOU3BEIEHHOM OOBSIBICHUM.
C 3TUM CBUAETEIbCTBOM 00a CYIIpyra ITOJDKHBI IBUThCS JIMYHO € 4 CBUIE-
TeJISIMU B TIOJIMIIEMCKOE YIIpaBJIeHNE, KOTOPOEe BEAeT METPUUYECKUe KHU-
W, ¥ 37IECH COBEPIIAETCA 3aINCh OpaKa»>.

ITocne pepomonuu 1917 r. B Poccum cTtay mpu3HaBaThCS TOJBKO
CBEeTCKUI Opak, 3aperMcTpUpoBaHHBIN B opraHax 3arca. Ctates 52 Ko-
JieKca 3aKOHOB 00 aKTaxX TpaXKIaHCKOTO COCTOSIHUS, OpayHOM, CEMEITHOM
7 OTeKYHCKOM Tipase 1918 r.° mpemycmarpmBaiia, 9To TOJNBKO 3aPETUCT-
PUPOBAHHBIN B OTIEJIE 3allMCH aKTOB TPAKIAHCKOTO COCTOSIHUSI Opak
MOopoXaaJl TTpaBa U O00SI3aHHOCTU CYNPYIOB, XOTS PEIIeHMSI CYIOB TOTO
BpPEMEHM HEPEeIKO MPOTMBOPEUMIN JaHHON HOpMEe U MpUAaBajiy 3Haye-
HUE TaKKe U GakTuueckoMy 6paxy*. Bpak, coBeplleHHBbIIi O PEIUT1O03-
HBIM 00psIiaM U TIPU COAEMCTBUM JTyXOBHBIX JIMII, HE TTOPOXIaT HUKAKMX
npaB 1 00sSI3aHHOCTEN IS JIUII, B HETO BCTYMMBIIIMX, €CJIM OH HE 3aperu-
CTPUpPOBaH B YCTaHOBJIEHHOM TopsiaKe. LlepKoBHBIE U pENIUTHO3HBIE
Opakwu, 3akmoueHHbIle 10 20 gexadbpst 1917 r. ¢ cobmogeHneM yCIoBUiA 1
OpMBI, UMEJTN CUITY 3apeTHCTPUPOBAHHBIX OPAKOB.

B Te rompl Opaku 3akioyaauMch B MECTHBIX OTIEJIaX 3aluceil akToB
TPaXKIAHCKOTO COCTOSTHUSI WM B 3aMEHSIONMINX MX HOTapUAJIbHBIX OTIE-
J1ax 1mpu MecTHEIX CoBeTax IeIyTaTOB TPYIASIINXCS.

' Hokpoeckuii U.A. OcHOBHBIE TPOBJIEMBI TpaXkaaHcKoro Tpasa. ITr.: FOpua. KHUKHBII
ckian «[Ipaso», 1917 // CIIC «I'apanT».

2 Hlepuwenesuu I'.®D. Y4e6HNK PYCCKOTO TpaXaaHCKoOTo npasa. M.: Usn. bp. Bammako-
BbIX, 1911 // CIIC «I'apaHT».

3CY PCOCP. 1918. Ne 76—77. Cr. 818.

4 Cm.: HMoaanckuii I1.J1. Pa3putyie MOHATUS Gpaka B MCTOPUM COBETCKOTO CEMEWHOIo
mpaBa // BectHuk Mock. yH-Ta. Cepust 11, IpaBo. 1998. Ne 2 // CIIC «I'apaHT».
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Bbpaku 3axmovanich myoJIMYHO B CIIEIIMATIBHO UISI COBEPIIEHUS Opa-
KOB IIpeJHAa3HAYCHHOM ITOMeIIeHnM. BHe Takoro rmoMemeHus: Opakoco-
YeTaHUe JIOITyCKaJIOCh TOIBKO Ha CYIHE BO BpeMsI TUTaBaHUsI, B BOMCKE BO
BpeMs MOX0Ja, a Takke B MEIWIIMHCKOM YYPEXACHUU B clydae, eciu
MEIUIIMHCKAM CBHUOETEbCTBOM YCTAHOBJIEHO, YTO XXEHMX WJIM HEBeCTa
BCJIEZICTBHE OOJIC3HU JIMIIIEHE BO3MOXHOCTH SIBUTHCS B IIPUCYTCTBEHHOE
MecTO.

MMeHa NOJDKHOCTHBIX JIMII, 3aKJIIOYaBIIMX Opaku, MOKHBI ObLIU
OBITH OOHAPOIOBAHBI MOCPEICTBOM OITyOJIMKOBAaHUS B MECTHOM OpraHe
TeYyaTy M TIOCPEICTBOM BBICTABJICHUS B IIOMEIICHUM, TIe 3aKIIIOUCHUE
6pakoB mpou3BoamiIock. Eciii 10 OKOHYaHMS 3aITUCH Opaka B KHUTY OT
KOT0o-JIM0O TIOCTYIAJIO 3asBJ€HUE O HAJIMYMU 3aKOHHBIX MPENsSTCTBUIA
IUIST BCTYIUIEHUS B Opak, TOJDKHOCTHOE JIMIIO 00sI3aHO OBLIO MPUOCTaHO-
BUTh 3alKCh Opaka [0 pa3dopa [eja MECTHBIM CyAOM. SIBHO HEOOOCHO-
BaHHBIN TIPOTECT MTPOTUB OpaKa MOT OBITH TODKHOCTHEIM JIMIIOM OTKJTO-
HeH 0e3 majJbHeIero pacCMoTpeHus eia. MecTHBIN cyl paccMaTpuBal
Jieja O IpoTecTax IMPOTUB Opaka BHE o4yepeaud M B TPEXTHEBHBIM CPOK.
Pe1reHns MECTHOTO CyIa ITO 3TUM JIEJIaM 00KaJTOBAHUIO HE MTOIIEXKANN .

Koznekc 3aK0HOB 0 Gpake, ceMbe U orneke 1926 1.2, 3aKpemisas IpuH-
LIMIT TOCYNAapCTBEHHOU perucrpaluy Opaka, NpuaaBal (haKTUYECKOMY
Opaky He MeHbIIlee 3HaYeHNEe, YeM 3apeTUCTPUPOBAHHOMY, U pacCMaTpH-
BaJI TOCYIapCTBEHHYIO PETMUCTPAIIAIO OpaKa KaK IPOCTYIO (pOpMabHOCTE.

B psane pazBuThix cTpaH 3amnaga, Tak xe Kak U B Poccuu, opunmanbHo
MpU3HAeTCs TOJIBKO Opak, 3aperuCTpUMpPOBaHHBI B TOCYIapCTBEHHBIX
opraHax. B HEKOTOpBIX CTpaHaX IPUINYECKOE 3HAUEHUE TIpUIaeTcst opa-
Ky, 3aKJIIIOYEHHOMY HE TOJIBKO B TPaXXIaHCKO, HO M B PEJIUTMO3HOM
¢dopme, HanmpuMep B Benukobpuranuu, danuu, Ucnanuu, Utanuu, Ka-
Hane, Ha Kunipe u np. B Beawrum, Tommannnu, @PT, ®panuun, IIseit-
napuu, Sdmonun, kak u B Poccuiickoit Degepannu, mpusHaeTcs Opak,
3aKJTI0YEHHBIN TOJIBKO B TOCYIAapCTBEHHEIX OpraHax, a B Mpane, Mpake u
HEKOTOPEIX JIPYTUX CTpaHaX CYIIECTBYET TOJIBKO PEIUTHO3Has ¢dopMma
Opaka.

B psane crpaH, Hanpumep B Mtanuu, 3akimodyeHne Opaka ¢hopManabHO
IOITyCKaeTcs KaK B TPakIaHCKOM, TaK M B IIEPKOBHOM (opme (TIpH ycIto-

! Komeke 3aKOHOB 06 aKkTax rpakIaHCKOTO COCTOSHMS, OpauyHOM, CEMEIHOM M OTIEKYH-
ckoM mpase 1918 1.
2CY PCOCP. 1926. Ne 82. Cr. 611.

59



Thasa 2. 3akarouenue u npexpawjerue bpaka

BUU 00S3aT€JILHOTO TIOCJIEAYIOIIEr0 YBEIOMIICHUSI TOCYIapCTBEHHBIX
OPTaHOB O COCTOSIBIIICVICS LIEPKOBHOM IIEPEMOHNI OpaKOCOYECTAHUS).

Perncrpanus 6paka B Poccuiickoit Denepalliii OCYIIECTBISIETCS Op-
raHaMmu 3aIlMCHU aKTOB IPaXKIaHCKOTO COCTOSIHUSI, 00pa3oBaHHBIMM Opra-
HaMM TOCYIapCTBEHHOM BiiacTu cy0bhekToB Poccuiickoit dDenepauuu B
cootBeTcTBUM ¢ DemepanbHBIM 3aKOHOM «O0 aKTax TpaXXIaHCKOTO CO-
crostHUsI». 1o marHbIM ['ockomcrata PD, B 1992 r. Ha 1000 geoBek Ha-
CeJICHMST MPUXOoaWIoch 7,1 3apernctprpoBaHHoro opaka, B 2000 1. — 6,2.
ITo mueHuto IlpaBurenscrea PP, mo cpaBHeHuUIo ¢ 1990 r. KoIM4ecTBO
3aperNCTPUPOBAHHBIX OPAKOB CHU3WIIOCH TTOYTH HA TPETD' .

Bbpak, 3aki1oueHHbBII IO PETMTUO3HOMY O0pSITy, HE MEET TTPaBOBOTO
3HaueHus. M3 aToro npaBuia eCTb UCKIIIOUEHUE: B COOTBETCTBUM C M. 7
cT. 169 CK P® npaBoBoe 3HaueHue MpuaaeTcs 6paky, 3aKIl0YeHHOMY 110
pemurnozHomy oopsay Ha teppuropunn CCCP, BpeMeHHO OKKYITUPOBaH-
Holl B mepuon Benukoit OTeyecTBEHHOW BOWHBI, 1O MOMEHTa BOCCTa-
HOBJIEHMSI OPTaHOB 3aMMCH aKTOB IPaXkKTaHCKOro cOCTOsIHUSI. OHU Mpu-
3HAIOTCSI 3aKOHHBIMM HE3aBMCHUMO OT TOTO, OBLIM JIM OHU B IIOCJIEIYIO-
IIeM 3apeTUCTPUPOBAHEI B TOCYIapCTBEHHBIX OpTaHaX WJIM HET.

Perucrpanust 6paka B cooTBeTcTBMM cO CT. 25 DenepaabHOro 3aKoHa
«00 aKTax rpakdgaHCKOro COCTOSIHUSI» TPOU3BOIMTCS JIIOOBIM OpraHOM
3allMCH aKTOB TI'PaXTAaHCKOIO COCTOSIHMS Ha TeppuTopumn Poccuiickoit
®enepanyu 110 BEIOOPY JMII, BCTyNatomumx B 6pak. [Ipu 3ToM He 10IKHO
OBITH OTPAaHUYEHMI B 3aBUCUMOCTH OT MECTa XUTEJIbCTBA WM MecTa Ha-
XOXAEeHUs Oymylux cymnpyroB. B ciyyae oTkasza opraHa 3alucy aKTOB
TPaXKIAHCKOTO COCTOSIHUSI 3aperMCTPUPOBaTh OpaK TaKOil OTKa3 MOXET
OBITh OOXAJIOBAH B OpraH MCIOJHUTEILHOM BIACTU WX B CYI B COOTBET-
cteuu ¢ I'TIK POD.

OcHOBaHUEM I perucTpauuu Opaka sIBJISIETCS COBMECTHOE 3asiBjie-
HUE JIMII, BCTyNAIOIIMX B OpaK, KOTOPOE JOJIKHO OBITh UMM MOIITUCAHO.
OmDHOBpEMEHHO C Iogadeil COBMECTHOTO 3asiBJICHUS O 3aKJIIOYCHUN Opa-
Ka HEOOXOIMMO TIPENbSIBUTh: JOKYMEHTHI, YIOCTOBEPSIONINE JIMYHOCTH
BCTYIaOIIMX B Opak (MacrnopT Uid JOKYMEHT, ero 3aMeHSIOIINIA); TOKY-
MEHT, TTOATBEPXKIAIONINI MpeKpallleHrue peabIayIero opaka, B ciydyae,
ecJu TUIo (JINIa) COCTOSIIO B Opake paHee (CBUIAETETHCTBO O PACTOPKeE-

! Pacniopsixenue Ipasurtensctsa PO ot 24 centadps 2001 1. Ne 1270-p «O KOHLENIUK
nemorpacduyeckoro pasputus Poccuiickoit @Denepanuu Ha nepuon a0 2015 roma» // C3
P®. 2001. Ne 40. Cr. 3873.
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HUU Opaka, BBINKCKA U3 PELIEHUs] Cyla O PACTOPXKEHUU Opaka); paspe-
IIEHe OPTaHOB MECTHOTO CaMOYIIPaBJICHUSI Ha BCTYIUICHWE B Opak IO
JocTuxkeHus: 6payHoro Bodpacta (1. 2 cT. 13 CK), B ciyyae eciau JULO
(uia), BCTymalollee B Opak, sIBIIIETCS HecoBeplleHHoNeTHUM. Kpome
TOro, OyOyIIMMU CYIIPyraMU NOJDKEH OBITh IIPEACTaBJIEH MOKYMEHT 00
yIIaTe rocyIapcTBeHHOM MoNnnIUHBL B cootBeTcTBUM ¢ 11. 1 9. 1 cT. 333.26
HK P®' 3a rocynapcTBEHHYIO PETMCTPALIMIO 3aKJIIOUEHHS OpaKa, BKIIIO-
yas BblAauyy CBMIETEILCTBA, YIIJIAYMBAETCS TOCYIapCTBEHHAs MOIIUIMHA B
pasmepe 200 py6. B ciyyae mepeMeHbI OMHUM U3 CyTNIpyroB haMUINU I10-
TOJTHUTEILHO TOCYTApCTBEHHAs ITONIIMHA 3a COBEpIIeHNE HA3BAHHOTO
NEWCTBUS He YIJIauMBaeTCs. YIIIaTa MOIIJIMHBI U3BECTHA KaK TIOPEBOJIIO-
IIMOHHOMY, TaK M 3apy0exkHOMY 3aKOHOJaTelbCTBY. Tak, B Poccum mo-
IIIJTMHA TUTATWIACH TIPU 3aKJTIOYEHUM Opaka KaK CBETCKMM, TaK U TyXOB-
HBIM BJIacTsAM. «Pa3Mep 3Tol MONMUIMHEL 3aBUCE]T OT TOTO, BBIAABAJIaCh JIN
HEBECTa B IPYTYIO BOJIOCTh TOTO K€ KHSKEHUST WA 3a pYyOeX, T.€. B Ipy-
roe KHspKeHue. Eciu el mpuxoauioch OCTaThCsl B TOM XK€ KHSDKEHUU, HO
MepeiTu B APYTYIO BOJOCTh, TO BOJIOCTENh ITOJYYal alIThIH 32 BRIBOIHYIO
KYHUIIY; a €CJIU €if Hamo OBIIO BRIEXaTh 3a py0OeX, TO BOJIOCTENIO TUIATH -
Jock nBa anteiHa. C Opaka TiaTWiIach TONUIMHA W BIAIBIYHOMY HECS-
TUHHUKY, OH MoJIy4yas yopyc — MOJIOTEHIIE; Ta MOIUTMHA MPeXIe TiaTh -
JIach HaTypoOii, HO TTIOTOM €€ TIepeBeJIM Ha IEHBIU U BIIATBIYHBIN T€CITHUK
CTaJI TIOJIYYaTh TPY JEHBIT».

CoBpeMeHHOe 3aKOHO/IAaTEIhCTBO HE MpeaycMaTprBaeT TaK Ha3bIBae-
MO Mpolieaypbl OOpydyeHUs — B3aMMHOIO OOeIaHUs BCTYIIEHUS B
opak. ITomo6HBIe 00BIUaM cyliecTBOBaau Ha PycH, a Takxke B HEKOTOPBIX
3apyOeXXHBIX CTpaHaX.

Ecimm onyH 13 Oyayimmx CynpyroB He MOKET SIBUThCSI B OpTaH 3aIlicH
aKTOB TI'paXIaHCKOTO COCTOSIHUS JUISl TIOAaYM COBMECTHOTO 3asBICHUS,
BOJIEU3BSIBJIICHUE JIMII, BCTYIMAIONIUX B Opak, MOXET OBITb O0(OPMIIEHO
OTIETbHBIMU 3asiBlieHusaMU. [1pu 3ToM moamnmch JIuiia, KOTopoe He MMeeT
BO3MOXHOCTH SIBUTHCST B OpPTaH 3alIMCH aKTOB TPAXKIAHCKOTO COCTOSTHUS,
JIOJKHA OBITh HOTapUAJIbHO YIOCTOBEPEHA.

! Hanoroseiit xomekc Poccuiickoit Menepauun. Yacts nepsas ot 31 wmonsa 1998 r.
Ne 146-D3 //C3 PD. 1998. Ne 31. Cr. 3824; YacTtb BTOpas ot 5 aBrycta 2000 r. Ne 117-®3 //
2000. Ne 32. Cr. 3340.

% Cepeeesuv B.M. Jlexumm M MCCIENOBAHUS IO IPEBHEN MCTOPMM DPYCCKOTO IIpaBa.
CIT6.: Tum. M.M. CractoneBuya, 1910 // CTIC «I'apaHT».
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Bo wmuorux crtpanax (B Wranumn, ®pannuun, Benmkobpurtanum,
IIseitiapun u HekoTopbix mmTaTax CIIA) 6pakocoyeTaHUIO MPEaIIecT-
BYET TIpolienypa MyOJIMYHOTO OTJIallleHWsI, HallpuMep TyTeM BbIBEIIMBa-
HUSI COOOLIEHMST HA CIIEIUANTbHBIX T0CKaX MYHULIUTTATUTETA, WU ITyOIu-
Kalus B criennanbHoi razete. B JIutse B coorBeTcTBUM ¢ MHCTpYKIIMEit
O TIOPSIIKE PEeTUCTPAINU aKTOB rpaxmaHckoro coctossHus B CCCP, yr-
BepXIeHHOW Munucrepctsom toctuuuun CCCP 22 wmrona 1991 1.!, o
TIPUHSITOM 3asIBJIEHUW U O BPEMEHU PETUCTpALlMM Opaka OpraHoM 3arca
COO0IIAIOCh 10 MEeCTy paboThl WM y4yeObl BCTYMAMOIIUX B Opak U He
TO3IHEee YeM 3a JIBe HENeNW N0 PErucTpanuy Opaka W BBIBEIIMBAIOCH
00BSIBJIEHUE B TOMENIEHUM OT/ENA 3arca JUTs BCeoOIero CBeIeHUS.

JTt060i1 MOXeT 3asBUTh BO3PAXKEHUST U COOOIIUTH O MPEMSITCTBUAX K
3aKJIIOYeHUI0 Opaka, KOTOpble B 3aBUCMMOCTM OT UX XapakTepa MOTYT
OBITh PACCMOTPEHBI B CYJIE.

B CIIA u BenukobputaHuu myOJMyHOE OTIallleHUe MOXET ObITh 3a-
MEHEHO JIMLEH3UElN, pa3pellieHueM Ha Opak, sl TOJyYeHUsI KOTOPOTro
BCTYMalolIue B Opak Julia MoJ MPUCSTO 3asBISIIOT 00 OTCYTCTBUU TIpe-
JTYCMOTPEHHBIX 3aKOHOM TIPETISITCTBUIA K €T0 3aKJTIOUEHUIO.

JakioueHue 6paka U ero rocyJapCTBEHHAas PETMCTpalus MPOU3-
BoJsATCS B cooTBeTcTBUU co cT. 11 CK P® no ucreyeHnn onHOTO Me-
csla co HS MOJAaYyd COBMECTHOTO 3asIBJIEHUS O 3aKJIIOUeHUU Opaka B
OpraH 3alucH aKTOB TPAXIAHCKOTO COCTOSIHUS. YCTAaHOBJIEHUE Me-
CSIYHOTO CpoKa ITO3BOJIIET OYAYIIMM CyNpyram IpOBEPUTHh CEPbE3-
HOCTb CBOMX HAMEPEHWI, a OpraHy 3amucu aKTOB I'PaXAaHCKOTO CO-
CTOSTHUSI TIPOBECTHU TPOBEPKY TOCTOBEPHOCTU COOOIIEHHBIX B 3asIBJe-
HUM CBEACHUN. DTOT CPOK TMPU HAJUYUU YBAXUTEITbHBIX TPUYUH
MOXeT OBITh YMEHBIIIEH WJIM yBeJIWUYEH He 0ojiee YeM Ha MecsI] pyKo-
BOJIUTEJIEM OpraHa 3alMCu aKTOB I'PaXTAHCKOTO COCTOSIHUSI TIO CO-
BMECTHOMY 3asIBJIEHUIO JIULI, BCTyNAOIIMUX B Opak. 3aKOHOAATEIbCTBO
HE COJNEPXKUT MCUEPITHIBAIOIIETO TIEPEeYHsT TaKuX MpuiuH. Yaie Bcero
K HUM OTHOCSTCS OepeMeHHOCTh, pOXAeHue pebeHKa, hakTuyeckoe
CO3IaHWE CEMbHU, IJIUTEIbHAs KOMAaHAUPOBKA, 0OJE3Hb, MPU3BLIB B
apmuio u ap. I[lpy HanuuMy 0COOBIX OOCTOSITENBCTB (OEPEMEHHOCTH,
poXIeHusi pebeHKa, HEMOCPEACTBEHHOW YIrpo3bl >XM3HW OIHOW M3
CTOPOH Y JPYTUX OCOOBIX OOCTOATENBCTB) OpaK MOXKET OBITh 3aAKJIIOYEH
B IEHb TIO/Ia4U 3aSIBICHUS.

! BrojleTeHb HOPMAaTUBHBIX aKTOB MUHKCTePCTB U Beomcts CCCP. 1991, Ne 11.
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HMHCTpyKIIMS 0 MOPSIAKE PEeTrMCTpallMi aKTOB IPaKIaHCKOTO COCTOSI-
Hus B CCCP 1991 r., ¢hopManbHO IeiicTBOBABIIIAS IO BCTYTUIEHUST B CUITY
npukaza MuHiocta Poccun ot 19 depans 2002 r. Ne 52 mpemycmaTpu-
Baja pasjIMUHbIE CPOKM [IJIs pa3HbIX pecnyoiauk B coctaBe CCCP.
B PCOCP, Benopyccun, Momanose, Kbipreizcrane, ApMeHUU, DCTOHUU
n TypkmeHnu opraHaM 3arca ObUIO IIPeIOCTABJICHO IIPABO YBEIMINBATH
YKa3aHHBIM CPOK IO TpeX MecsleB; B TakuKucTaHe — 10 MECTU MeCs -
11eB, B AzepOaiiikaHe — Ha OMUH MECSII.

locymapcTBeHHast perucrpaliis 3aKoueHus: Opaka MpOU3BOIUTCS B
JINYHOM TIPMCYTCTBUM JIWII, BCTyMaOIIMX B Opak. Permcrpamus Opaka
yepe3 MpeAcTaBUTeNEN He moryckaeTcs. B HekoTtopeix crpanax (Mcna-
Huu, Ilepy, HekoTopwix mTaTtax CIIIA) nomyckaeTcst Bbavya 10BEpEHHO-
CTU TIPEICTAaBUTENIO Ha 3aKjIioueHue Opaka. B MycyiabMaHCKUX cTpaHax
YeJI0BeK, UMEIOIINI ITOJTHYIO MPAaBOCIIOCOOHOCTh HE3aBHUCHUMO OT TOTO,
MY>XYMHA WIM XEHIIMHA, MOXeT YIIOJJHOMOYMTh JPYTOTo YeJloBeKa 3a-
KJIIOYUTh OpaK C €ro CTOPOHBI, IPUYEM TaKUe€ MOJTHOMOYMS MOTYT OBITh
BBIpaXX€HBI B YCTHOM WY B IIMCbMEHHOM (hopMe.

Ecnu nmuiro, BeTymarmoniee B Opak, He MOXET SIBUThCSI B OpTraH 3alliCcH
aKTOB TPaXXTAHCKOTO COCTOSTHUSI BCIIEACTBUE TSKEJION OOJIE3HW WJIU TI0
JIPYTOil YBaXKUTEJbHOU MPUUYMHE, TOCYIapCTBEHHAsI pErMCTpalusl 3aKIII0-
yeHus1 Opaka MOXET OBbITh IPOM3BENACHA Ha JOMY, B MEAUIIMHCKOMN WU
VHOW OpraHu3allviy B MPUCYTCTBUH JIUL, BCTynalux B 6pak. Eciu Oy-
YT CYTIPYT HaXOAMTCS TIOJ CTpaXkKeil WJIM B MecTax JIMIIEHUST CBOOO-
IIbl, TO OH HE JMIIAeTcs MpaBa 3aperucTpyMpoBaTh Opak, HO IPU ITOM
perucrpainusi MpOM3BOAUTCS B TIOMEIIEHUU, OIpeneieHHOM HavyajlbHU-
KOM COOTBETCTBYIOIIETO YIPEXKIACHMS II0 COTJIACOBAHUIO C PYKOBOIUTE-
JIeM opraHa 3almMcH aKTOB TpaXkmaHCcKoro cocrosiuust. [Topsmok perucr-
pauuu Opaka momo3peBaeMbIX U OOBUHSIeMbIX, Haxomsauuxcs B CU30,
perynupyetcs npukazoM MuHoocTta Poccun ot 14 oktsiopst 2005 r. Ne 189
«O06 yTBepXIOEHWM TIpaBWJI BHYTPEHHETO pacIiopsigKa CIIeACTBEHHBIX
U30JIATOPOB YTOJIOBHO-UCIIOJHMUTENLHOM CUCTEMBI»

HeiicTByloliee 3aKOHOAATENbCTBO HE IMpeaycMaTpUBaeT 00s3aTellb-
HOTO TIPUCYTCTBUS CBUAETENIEH IIPU perucTpaluu Opaka, KaK 3To Tpebo-
BaJIOCh paHee meiicTBoBaBmMM Komekcom o Opake m cembe PCDOCP
1969 1. B GoNBIIMHCTBE CTpaH 1IEpPEMOHUSI OPaKOCOUYETAHUsI OCYIIIECTB-

! Bro/uieTeHb HOPMATUBHBIX AKTOB (heIepabHBIX OPraHOB MCIIONHUTENBHON BIACTH.
2005. Ne 46.
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JisseTcs B TIPUCYTCTBUM YCTAaHOBJIEHHOTO B 3aKOHE 4YMCJIa CBUIETENei
(Tepmanus, Hlsetiapust, Utanus, Bentukoopurtanus). DTo 4UCIO B pa3-
HBIX CTpaHax KoyiebeTcs OT ABYX MO IIeCTU. B MyCyJIbMaHCKUX CTpaHax
JefcTByeT 0e3yCIIOBHOE TTPaBUJIO: €CITM 00a OYIyIIUX CYIpyra MycyjabMa-
He, TO U CBUJETENH TOJKHBI ObITh MyCyJTbMaHAMU.

Perucrpanus 3akimodeHus 6paka 1mo XeJlaHUIo Opadylioluxcs MOXET
TPOBOJIUTHCS B TOPKECTBEHHON 0OOCTAHOBKE.

JoKkyMeHTOM, MOATBEPKAAIINM (haKT peructpauu Opaka, siBJsieT-
Cs1 CBUIIETENIbCTBO O Opake, BblAaBaeMoe OThesioM 3arca. OHO UMeeT Ho-
Ka3aTeJIbCTBEHHOE 3HAYEHUE U TTOATBEPXIAET HAJMYKE Y JINLA OIpeae-
JICHHBIX CYOBEKTUBHBIX MPaB, HAIIPUMEDP Ha MOTyYeHUE aTMUMEHTOB, TTeH-
CUH, a TaKXKe XUIUIIHBIX U HACJEICTBEHHBIX MPAaB.

§ 4. HEIEVICTBUTEIBHOCTD BPAKA

HecobmogeHne yciaoBuii OeCTBUTEILHOCTH Opaka, pacCMOTPEH-
HBIX B § 2 HacTOsIIEH TJaBbl, Be4eT NpU3HaAHWE Opaka HeIeCcTBU-
TeabHbIM. Kak 1 crmenka B rpaxkJaHCKOM ITpaBe, OpaK MOXKET OBbITh IPU-
3HAH HEAEWCTBUTEIFHBIM B CyIeOHOM MOPSIKE, YTO YCTAHOBJIEHO II. 2
ct. 27 CK P®. [Io Tex mop moka Opak He MpU3HAH HeAeHCTBUTEIbHBIM
CyIOM, HECMOTpSI Ha HaJIM4Me COOTBETCTBYIOIIMX OCHOBAaHWU, Opak
CUMTaeTCs A CTBUTEIbHBIM.

HeneiictButenbHOCTh Opaka He SIBISIETCS Pa3HOBHUIHOCTHIO €T0 IIpe-
KpallleHusI, KaK 3TO ObUIO IO PEeBOJIIOIINH, KOTIa 3aKOHOIATEIh IIPU3HA-
BaJ JBa criocoba mpekpaileHus Opaka MOMMMO CMEPTU: 1) mpu3HaHueE
Opaka He3aKOHHBIM U HeleliCTBUTEIbHBIM, 2) pacTopXXeHue Opaka.

bpak npusHaBaicst HeIeiCTBUTEIbHBIM:

«a) Korma nmuia, BCTynuBIIMe B HETO, B MUHYTY €TI0 COBEPIICHMS HE
WMeJA I0PUINYECKO# CITOCOOHOCTH K OpaKy, TO €CTh OBUIM: B CyMacIile-
CTBMU (Ta UJIM ApyTasi CTOPOHA); B 3allPEIIEHHOM POJICTBE WJIU CBOMCTRBE;
He CBOOOIHBEI OBUIM OT APYroro Opaka; COCTOSIIA IO 3allpelieHrueM
BCTYIIATh B Opak; ObUIM He B 3aKOHHOM BO3pacTe; BCTYIWJIN B YeTBEPTHIM
Opak; 1Mo 3BaHMIO (JIlyXOBHOMY) He MOTJIM BCTyIaTh B Opak; KOTaa MpaBo-
CJIaBHBIN BCTYITWII B OpaK ¢ HEXPUCTUAHUHOM.

6) Korna He 66110 CBOOOIHOIO COIMIAILIEHNS, a OBUIO HACUIINE B Opake»'.

! Io6edonocuyes K.II. Kypc rpaxaanckoro npasa. B 3 1. CI16.: CuHonaabHas TUIIOTpa-
us, 1896 // CIIC «T'apaHT».
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HNHCTUTYT HeaeliCTBUTEIPHOCTU OpaKa OBbLI MPeIyCMOTPEH KaK Iope-
BOJIIOIIMOHHEIM 3aKOHONATEJILCTBOM, TaK M CEMEHHBIMU KOIEeKCaMU
1918, 1926, 1969 1.

CornacHo 1. 1 c1. 27 CK P® ocHOBaHMSMM HJII TIpU3HAHMWS Opaka
HENeNCTBUTEIbHBIM SIBJISTIOTCSI:

1) oTCyTCTBHE B3aUMHOTO TOOPOBOJBLHOTO COTJIACHS Ha BCTYIUICHUE B
Opak;

2) HemoCTUKeHHe OpauHOro Bo3pacTa, €C/ii OH He ObLI CHUXKEH B YyC-
TaHOBJIEHHOM TIOPSINIKE;

3) 61M3KO€E PONCTBO;

4) OTHOLIEHUS YCBIHOBJIEHUS

5) HeeecrnocoOHOCTh OAHOTO U3 CYIIPYTOB MPU BCTYIJIEHUHU B Opak;

6) HepaCTOPIHYTHIM IPEIbIIYIINii OpaK;

7) O6pak c JTUIIOM, CKphIBIIUM Hanndue y Hero BUY-undexkimu wim
BEHEPHUYECKOTO 3a00JIeBaHNSI;

8) GUKTUBHBINI Opak.

B cr. 28 CK P® nepeuncieHbl 1ulia, MMEOIIME MPaBo TpeOOBaTh
Ipu3HaHUs Opaka HelIeiiCTBUTEIEHEIM. B HEKOTOPEIX CIyJasix 3TO MOTYT
c/enaTh:

— CyIpyr, MpaBa KOTOPOTO HapyllleHbl (HarmpuMep, MpU 3aKJIIOYeHUN
Opaka c JIMIIOM, CKpbIBIIUM Hannuue y Hero BUY-uHdbexkuun uam BeHe-
pUAYECKOi OOJIE3HNU);

— MpoKypop (eciau 6pak ObLT 3aKJIIOYEH MPU OTCYTCTBUU TOOPOBOJIb-
HOTO COTJIACHST OMHOTO U3 CYTIPYTOB);

— pomutenu (eciu Opak 3aKJIIOYEH JIMIIOM, HE JOCTUTIIMM OpayHOro
BO3pacTa, IIPA OTCYTCTBUM COOTBETCTBYIOIIETO PA3PEIICHMS);

— OpraH OIeKU 1 TTOTIeYNTETbCTRA;

— OIEKYH CYIpyra, IpM3HAHHOTO HEeleeCIIOCOOHBIM;

— IpyTrue JIMlia, IIpaBa KOTOPHIX HapyIIeHbl TakuM opakoM. K npyrum
JINIIaM MOXHO OTHECTH OETeil CyIlpyra OT MepBOTO Opaka, Cympyra OT
MPeAbIAYIIEeT0 HEpaCTOPTHYTOTo OpaKa u 1ip.

bpak npusHaeTcs HenelCTBUTEIbHBIM MUPOBBIM CYIbeil B COOTBETCT-
Bun ¢ I'TIK P®. UckimoyeHne coCTaBIsIOT cliydan, KOTaa CIIop CBS3aH C
OoCITaprBaHMEM OTIIOBCTBAa (MAaT€PUHCTBA), YCTAHOBJICHHEM OTIIOBCTBA.
Takwe nena moaBeJOMCTBEHHBI pAllOHHOMY CYYy.

Cyn BmpaBe IpU3HaTh Opak NEMCTBUTEIbHBIM, €CIM K MOMEHTY pac-
CMOTpPEHMS [iejia O IpU3HAHUKU Opaka HeIeWCTBUTEIbHBIM OTIAIM Te 00-
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CTOSITEJIbCTBA, KOTOPBIE B CHJIY 3aKOHA IPEISITCTBOBAIU €ro 3aKJII0ve-
HU0. HampuMep, eciii WO TOCTUTIIO OPavHOTO BO3pPACTa WX TIPEIbI-
TYIIWA HEPACTOPTHYTHIN Opak cympyru pactopmiu. CorjacHo 1. 2 ct. 29
CK P® cyn moxeT oTKa3aTh B MCKE O NMPU3HAHUU HEIEHCTBUTEIbLHBIM
Opaka, 3aKJIIOYEHHOTO C JIMIIOM, HE JOCTUTIIMM OpavyHOro BO3pacTa, €c-
JIX 3TOTO TPeOYIOT MHTEPEeCH HECOBEPIICHHOJIETHETO CYIIpPyTra, a TaKXke
TP OTCYTCTBUM €T0 COTJIacHsI Ha TIpU3HaHWe Opaka HelelCTBUTEILHBIM.
bpak npusHaeTcs HeneHCTBUTEIBHBIM CO THS €ro 3akiaodeHus. [1pu-
3HaHUE OpaKa HeNeWCTBUTEIbHBIM BJICUET PSi TTOCIEeACTBUIA, B TOM YKCIE:

e AHHYJIMpOBaHWE IIpaB M OOSI3aHHOCTEIl CYIIPYroB, BO3HUKIIUX C
MOMEHTa PErucTpaly Opaka v CyIIeCTBOBABIINX 0 MTPU3HAHUS €ro He-
IeWCTBUTEIbHBIM. B oTiiune ot pa3Bona mpaBa U 00sI3aHHOCTU aHHYJIM -
PYIOTCST HE C MOMEHTa pacTOpPXeHUsI Opaka, a ¢ MOMEHTa 3aKII0YCHMS
Opaka.

e Cympyram, U3MEHUBIITNM (aMUINIO TIPU 3aKII0YEeHUH Opaka, BO3-
BpaIaeTcs nodpavyHast haMuIms.

e K uMymecTBy, mpuoOpeTreHHOMY B Mepuoj Opaka, MPUMEHSIOTCS
TTOJIOKEHMST 00 001IIei OJIeBOi, a HE COBMECTHOI COOCTBEHHOCTH.

e bpauHkbIil 1OroBOp MpU3HAETCS HEAEUCTBUTEbHBIM.

e YTpaunBaeTcsl MPaBo Ha aTMMEHTHI CYIIpyTra, MMEBIIIETO TIPaBO Ha UX
TOJIyYeHHeE.

e YTpaunBaloTCs OCHOBAHUS I TIPUOOPETeHUsT TpaKIaHCTBA B YII-
POIIIEHHOM TTOPSIIKE.

e [IpekpariaeTcs IpaBo Ha OTKa3 OT Ja4u CBUIETENBCKUX W MHBIX TIO-
Ka3zaHWI MPOTUB CyIIpyTa U3 HEAEHCTBUTEIbHOTO Opaka u Ipyrue Iocie-
CTBUSI, TIPEIyCMOTPEHHEIE HE TOJIBKO CEMEHMHBIM, HO TaKXKe IPasKIaHCKIM,
AIIMUHUCTPAaTUBHBIM, HAJIOTOBEIM M MHBIM 3aKOHOIATETECTBOM.

[IpuzHaHue Opaka HemelCTBUTEIbHBIM, cortacHo 1. 3 c¢T. 30 CK P®,
He BIMSIET Ha MpaBa JeTeil, pOAUBIIMXCS B TAKOM Opake nin B TedeHue 300
IHEW co MHS TpU3HAHUS Opaka HeOeHCTBUTEIBHBIM, T.€. B OTHOIICHUN
JIeTeil, POOWBIINXCS B TaKOM Opake, IEWCTBYeT MPE3YMITLHS OTIIOBCTBA
CyIIpyra MaTepu, KOTopasi MOXET OBbITh OIIPOBEPTHYTA TOJIBKO B CYyIE.

CeMelHBIN KOAEKC 3allUIIaeT IpaBa J0OPOCOBECTHOTO CYIpyra, Ko-
TOPBII HEe 3HAJ O TPEISITCTBUSIX K BCTYIICHHUIO B OpaK, HAIIpUMEpP CYIIPyT
He 3HaJI 0 HAJIMYUM HEepacTOPTHYTOro Opaka y Apyroro cympyra. B coort-
BercTBUM C 11. 4 cT. 30 CK P®D cyn MoxeT B MHTEpecax 100pOCOBECTHOIO
CyImpyTra Ipr3HATh 32 HUM IIpaBO Ha IMOJyYEHHE OT IPYrOro Cymnpyra co-
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JEpXaHUsl, a B OTHOUIEHUM UMYIIECTBA, MPUOOPETEHHOTO COBMECTHO B
nepuon Opaka, MPUMEHATh MOJIOXEHUST 00 OOLIEl COBMECTHOW COOCT-
BEHHOCTU, a TaKXe MPU3HATh OpayHbIN TOTOBOP AEHCTBUTENIBHBIM IMOJI-
HOCTBIO WJIM YACTUYHO.

J10OpOCOBECTHRIN CYNPYr MOXKET COXpaHUTh (PaMWINI0, U30paHHYIO
WM TIPY PETUCTPAIIMNY 3aKJTIOUEHUST Opaka.

Kpome Toro, nobpocoBecTHBI Cynpyr BOpaBe TpeOOBaTh BO3MENIE-
HUSI IPUYMHEHHOTO €My MaTepUaJIbHOTO U MOPAJIbHOTO BpENa, KOTOPHIA
UM OyIeT J0Ka3aH B CYJIE.

§ 5. TIIPEKPAIIIEHUE BPAKA

[IpekpaimeHue Opaka BiedeT TpeKpalleHWe CYMpPYyKeCKUX OTHOIIE-
HUM, KaK JIMYHBIX HEMMYILECTBEHHBIX, TAK U MMYILIECTBEHHBIX, BO3HU-
KapImx 13 Opaka, Ha Oymayluii mepuon BpeMeHu. IOpuandyeckyio cuiry
MOTYT COXPAaHUTBH JINIITh T€ OTHOIICHUSI, KOTOPBIE TIPEAYCMOTPEHEI 3aK0-
HOIATEJIbCTBOM U OTIpeNesIeHbl CylpyraMu 6o pemeHneM cyna. Ilpe-
KpaleHue 6paka oTjrJyaeTcs OT MpU3HaHUs Opaka HeleCTBUTEIbHBIM:

BO-TIEPBBIX, OCHOBAaHUSIMU;

BO-BTOPBIX, KPYTOM JIMII, KOTOPEIE MOTYT MHUIIMAPOBATh Ha3BaHHBIC
HPOLIEYPHI;

B-TPEThUX, MPOLIeCCYaTbHBIM MTOPSIKOM O(hOPMIIEHUS;

B-YETBEPTHIX, OTAECIbHBIMU BUIAMU TTOCIIEICTBUIA;

B-IISITHIX, BpeMEHEM HACTYTIUICHUSI TIOCIICICTBHIA.

7151 TIpoBENEHUST CPAaBHUTEILHOTO aHAIM3 HEOOXOIMMO U3YIUTh OCO-
OEHHOCTU MpeKpalleHUsT Opaka.

OcHOBaHUSMU TIpeKpalleHns opaka, cormacHo cr. 16 CK P®D, sasng-
FOTCSI:

1) cMepTh cympyra;

2) 00bsIBIIEHUE B CyIeOHOM IMOPSIIKE CYIIpyra yMepIIuM;

3) pactopxeHHe Opaka.

B ciydae cMeptu cynpyra uinv oObSIBIEHUS €0 YMEPIIUM He TpeOyeT-
cd Kakoro-jambo crelnagbHOro ogopMieHNs TIpeKpalleHus Opaka.
IIpekpaiieHue 6paka MOATBEPXKIAETCS CBUAETEILCTBOM O CMEPTU, KOTO-
poe BBIZAeTcs1 opraHamu 3arca B cootBeTcTBrHM ¢ 1. VIII denepanbHoro
3akoHa «O0 aKTax rpaskIaHCKOTO COCTOSTHUS».

OcHoBaHUsI OOBSBIICHUS CYITpyTra yMEpPIITUM ycTaHOBNIEHH CcT. 45 'K PD.
Topsinok o6wstBNEHNs yMepiuM pentaMeHTpoBaH 1. 30 I'TIK P®. [Txnem
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CMEPTU TpaXkTaHUHA, OOBSIBIEHHOTO YMEPIIWUM, CUMTAETCsl A€Hb BCTYILIE-
HUSI B 3aKOHHYIO CHJTY PEIIeHUs cyaia 00 OOBSIBJIEHUM €ro ymepium. B ciy-
yae OOBSBIIEHUST YMEPIIUM TpaXkIaHWHa, TPOITaBIero 0e3 BeCTU Tpu
00CTOSITENBCTBAX, YTPOKABIINX CMEPTHIO MW NAIOIINX OCHOBAHWE TIpE-
1oJjiaraTh €ro rudesb OT OMPEAEIEHHOTO HECUACTHOTO CITy4ast, CyJl MOXET
MPU3HATH THEM CMEPTU 3TOTO TpaXIaHWHA NIEHb €ro TpearojaraeMoit
rudeny. C MOMEHTA BCTYTUIEHUS pellleHusT cyla B 3aKOHHYIO CUITy Opak ¢
CYTIPYTOM, OOBSIBIIEHHBIM YMEPIIUM, CYUTAECTCS MPEKPAILIEHHBIM.

B HekoTOpBIX cTpaHaX OTCYTCTBYET MHCTUTYT OObSIBICHUS TPAKAAHU -
Ha ymepimm, HanipuMep B BenukoOpuranuu. Ho B 1emnsax pactopskeHust
Opaka 3aKOHOM JOTMyCKaeTCs TpU3HaHWe yMEPIIUM JIiiia, 0e3BECTHO OT-
CYTCTBOBABUIETO B TEUEHUE CEMU JIET.

ComnacHo ct. 26 CK P® B cityyae IBKM CyIpyra, o0ObsIBJIEHHOIO yMep-
MM, O6paK MOXET OBITh BOCCTAHOBJIEH OpPTaHAMU 3aIMCH aKTOB IPaXKIaH-
CKOTO COCTOSTHUS TI0 COBMECTHOMY 3asIBJIEHMIO 00OWX CYMPYTOB, TIPU yC-
JIOBUU OTMEHBI PELIEHUs cyna o0 oObsiBneHur ymepmuM. Ecnmu npyroii
CYIIPYT BCTYIUJ B HOBBINM Opak, TO BOCCTAHOBJIEHUE Opaka HEBO3MOXHO.
Crarbs 42 Koznekca o 6pake v cembe PCDCP 1969 r. Takke npeaycMaTpu-
BaJjia, 4TO B CJIy4yae SIBKU CYIIpyTa, OOBSIBIEHHOTO B YCTAHOBJIEHHOM 3aKO-
HOM TMOpSIIKE YMEPIIWM, U OTMEHBI COOTBETCTBYIOILIETO PEILEHUS Cyna
Opak cyuTaeTcss BOCCTAHOBJIICHHBIM, €CJIM APYroi CYIpyr He BCTYIWI B
HOBBIN Opak. [1pu 3TOM cornacue Apyroro Cympyra He TpeOOBaJIOCh.

BoccraHoBieHre Opaka O3HayaeT, 4TO MIPABOBBIE TTOCIIENCTBUS, BO3-
HUKIIIME C MOMEHTa 3aKJII0ueHus1 Opaka, He mpekpamaiuck. Hampumep,
MPUOOPETEHHOE BO BpPEMsI OTCYTCTBHUsSI CYIpyra HUMYIIECTBO SIBJISIETCS
00111eli COBMECTHOU COOCTBEHHOCTHIO, €CJIM MHOE HE TPEIyCMOTPEHO B
OpauHoMm pnoroBope. Ha mereif, pommBIIMXcs B TaKOM Opake, pacripo-
CTpPaHSIETCSI TPE3yMIIIIMS OTILIOBCTBA CYNpPYyra MaTepH.

B ciydae cmeptu wiu oOBSIBJIEHUS CYTIpyra 0€3BECTHO OTCYTCTBYIO-
UM GpaK HE MOXET OBbITh PACTOPTHYT, a €CJIM OpaK ObUT paHee pacTopr-
HYT, TO paCCMOTpPEHMUE JieJia B aleJUIIIIMOHHOM, KacCalluOHHOM WJI Hafl-
30pPHOM MOPSIIKE MOAJEKUT MPEKPAILEHUIO B COOTBETCTBUU C 4. 6 cT. 220
I'TIK P®. Cyn npekpaliaeT Mpou3BOACTBO MO AeJy, B Cydae eCiIu Mocjie
CMEPTH TPaXIAaHWHA, SBJISIBIIETOCS] OMHON M3 CTOPOH IO JIENTy, CIIOPHOE
ITPaBOOTHOLIEHHUE HE NOITYCKAET IPABOIIPEEMCTBO .

! Cm., nanpumep: Orpenenenne Bepxosroro Cyna P® ot 16 asrycra 2005 r. Ne 1-B05-8 //
CIIC «KoHcynpTantIniocs.
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JpyruM ocHOBaHMEM TMpeKpallleHUsI Opaka SIBJISIETCSI €T0 pacTopXKe-
HIe. BO3MOXHOCTE pacTop:keHHUs Opaka ImpeayCcMOTpeHa B OOJIBIITUHCTBE
cTpaH. B HEKOTOPBIX M3 HUX, TI€ CYIBHEI PeJTUTHO3HBIC TPATUIIAN, JINIITH
B XX B. OblIa 3aKOHOJATENIbHO 3aKperuleHa (3a4acTyl0 Ha OCHOBaHUU
BCEHapOITHOTO pedepeHmyMa) Takasi BO3MOXHOCTD; Haripumep, B MpnanH-
nuu B 1995 1. 66U TpOBENEH COOTBETCTRYIOIINI pedepeHayM. B Batuka-
He 70 CUX TIOp AEHCTBYET MPUHIINAT a0COJIIOTHON HEPaCTOPKMUMOCTH Opa-
Ka. B N3paune pa3Bon MoOXeT ObITh COBEpIIEH TOJbKO IO 00OOIOIHOMY
COIIACUIO CTOPOH, 0€3 TaKOTo coracust Opak He MOXET ObITb PACTOPTHYT
Iaxe T0 pelreHuro cyna. Ecimu pa3Boma He kejlaeT keHa, CylI MOXeT IIpo-
CTO TIO3BOJIUTh €€ MYXY XEHMThCS ellle pa3, Mockoiabky Topa (ITaru-
KHUXKYE B MyTan3Me) TOMyCKaeT MHOTOKEHCTRBO.

PacTtopskeHue Opaka B OTIMYME OT MHBIX €CTECTBEHHBIX OCHOBaHUIA
€ro MpeKpameH!us IIPOMCXOIUT UCKITIOUNTEIEHO 10 BOJIe Cympyra (Cym-
pyroB) MO0 omeKyHa Cymnpyra, TpM3HAHHOTO HEAEeeCTIOCOOHBIM B COOT-
BeTcTBUHM ¢ 1. 2 cT. 16 CK P®. Pacropxenue Opaka BiiedeT 3a COOOI
MPeKpalleHNe JUIHBIX U UMYIIECTBEHHBIX ITPABOOTHOIIIEHUI CYyIIPYTOB.
Bce, uTo mprobpeTaioT cynpyru ¢ MOMEHTA BCTYIICHMS pellleHUs Cyaa B
3aKOHHYIO CUITY, SIBJISIETCSI MX pa3aeIbHOM COOCTBEHHOCTBIO.

Onpenensss TpUIMHBI pacTopkeHus Opaka, .M. IllepmeHeBuy ot-
Meyas, 4yTo OpaK «KaK HPaBCTBEHHBIN COI03, MMEIOIIMI CBOEH 1IeJblo
MoJIHOE OOIeHne, (GU3NUecKoe W AYXOBHOE, OH JIMIIAETCS CBOETO CO-
JIEPXKaHUST ¢ HEBO3MOXHOCTBIO IOCTUXKEHUSI 3TOW 3alayv M CTAHOBUTCS
TSDKEJIBIM OpeMeHeM Il CBSI3aHHbBIX HaBcerna cynpyros. HpaBcTBEeHHbI
CO103, TIOTEPSIBIIIMI CBOIO HPABCTBEHHYIO OCHOBY, MOJDKEH OBITH pac-
TOPTHYT, MHAYe OH MOXET IPUHSTh (OpMy Oe3HpaBCTBEHHOIO OOIIe-
Hus... ToJIbKO mpekpallleHue HeymayHOro Opaka OTKPhIBA€T BO3MOXK-
HOCTb ApYyroro, 0ojiee CYaCTJIMBOIO. DTO NOCTUTAETCsS Pa3BOIOM, IIOI
KOTOPBIM MOHUMAETCS TpeKpallleHrue 3aKOHHO CYIIIECTBOBABIIIETO Opaka
IT0 YKa3aHHBIM B 3aKOHE TIpUunuHaM»'. C Ipyroii CTOPOHEI, pacTOpXKEHNE
Opaka MMeeT MOCTAaTOYHO HETaTMBHBIX MOMEHTOB, KOTOPHIE 00YCIIOBIIU-
BalOT HEOOXOMMMOCTh CTOJIb MTOAPOOHOIO PEeryJupoBaHMs JaHHOTO IpO-
ecca 3akoHojarenbcTBoM. Kak otmeuan A .M. 3aropoBckuii, 3T0 cBsI3a-
HO, «BO-TIEPBBIX, C T€M, UTO OpaK ITO CYIIECTBY CBOEMY €CTh COI03 II0-
JKU3HEHHBIH, a CJIeoBaTeJIbHO, PACTOPXKEHNE €T SIBIISIETCS] CBOETO pona
aHOMaJIMei; BO-BTOPBIX, C TEM, YTO Pa3BOAbl OCOOEHHO MaryoHo BAUSIOT

! lepuwenesuu I.D. Yxas. cou. // CTIC «apaHT».
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Ha cyapOy AeTeit, IUIast UX CEMbU — 3TOIO €CTECTBEHHOTI'O, TAHHOTO Ca-
MO TIPUPOION, TMTOMHHKA UX; B-TPETbUX, TEM, YTO MPH PA3BOIE B OCO-
OEHHOCTH TPYIHO OBIBAET OIPEICITUTD, IIPY KOM XK€ U3 pa3BeleHHEBIX PO-
IUTeN e TOJDKHBI OBITh AETU — MPU OTIIE MM MaTepu, UCKIIOUUTETbHO
JIY TIpM HEBUHHOM B Pa3BOJI€ POIUTEIIC WM XK€, ITPU U3BECTHBIX YCIOBU-
AX, ¥ TIPY BUHOBHOM, WJIY TaX€ TIPY TTOCTOPOHHEM JIALIE .

B03MOXHOCTH, OCHOBAaHUS W MOPSIIOK PaCTOPKEHUS OpaKa BapbU-
pYIOTCS B pa3Hble TE€PUOAbl MCTOPUU Pa3HBIX CTpaH U 3aBUCSIT OT
KyJIbTYpBl Hapoma, pPOJUd PEJUTMd W TOHMMaHUS TIpUPOAbl Opaka.
B ncropum OpUIM mepHOmBl pa3BUTHS, KOTAA Pa3Bod OBUT 3aIIpelieH
WM orpaHndeH. Jlo cux Mmop B HEKOTOPHIX MYCYJIBMAaHCKHUX CTpaHax
JKEHIIIMHbBI OTpaHUYEHBI B MpaBe pacTOPTHYTh Opak. B cBs3u ¢ aTuMm
XOTEJIOCh OBl COTJIACUTBHCS C MHEHMEM HM3BECTHOTI'O POCCUICKOTO IIM-
Buiucta M.A. TToKpOBCKOTO, UTO, «IIpUHYXIasi CYNpPYroB Oaxe BO-
MpeKN UX OOIIeMy XeJIaHWIO IPOIOJIKaTh OpavyHOe COXUTEIhCTBO,
rocynapCTBO HE BO3BEJIMUYMBAET, a YHUUYTOXAET UAelo Opaka U BCIEI-
CTBME DTOTO BCTYIAeT B Pe3KMUIl KOHMIUKT C pa3BUTONM JIMYHOU HpaB-
CTBEHHOCTHI0. JIJIST TUIT ¢ TOHKOM HPaBCTBEHHOM YYTKOCTBIO OpavyHOE
COXWTEIBCTBO 0€3 BCTPEYHON JIIOOBM CO CTOPOHBI IPYroro CYIIpyra
HEBBIHOCHMO, U, €CJIU TOCYAAaPCTBO TEM HE MEHee MPeMMChIBaeT Mpo-
IOJIKaTh 3TO HEBBIHOCHMOE COXMTEIbCTBO, OHO COBEpIIAET KeCTO-
qajflllee HpaBCTBEHHOE HACUIIVE HAJl IMIHOCTBION 2,

IMporenypa pacropkeHust 6paka ObUTa M3BECTHA €Ille 3aKOHOIATe b~
ctBy [peBHero Puma. Bpak cum manu Mor ObITh pacTOPTHYT IO BOJIE
Mya uim ero paterfamilias, a Opak sine manu — 1o BoJie My>a WJIN 3K€HbI
JTmbO 0 WX corjameHunto B 6pake. CBobona pa3poaa ObLIa OTHUM U3 OC-
HOBHBIX HayajJl pUMCKOTO OpadHoro mpasa. He ObITO orpanudeHui 1 Ha
BCTYIUJIEHME B HOBBII Opak.

XpucTUaHCKash PeIUTHUSI TPAOUIIMOHHO OTHOCHJIA OpayHBbIN COI03 K
CBSITHIM M BEYHBIM ITOHSTUSIM. 3aK/IIOYeHHe Opaka HeclIo B cebe MAeio
HPaBCTBEHHOTO 00S3aTEIbCTBA CYNIPYTOB NPYT MEPEN IPYroM. XpUCTHUAH-
CcKasg uaes cocTosijla B TOM, YTO TPYIHOCTH CYIIPYXXECKOW >KW3HU He
YMEHBIIIAIOT IIEHHOCTh COI03a, HO MPUOABISIOT €My IOIOJHUTEIbHBIN
cMbIc. TIpakTWyecKd eIMHCTBEHHBIM OCHOBAaHMEM IUISI pa3Boda IIpH-

! 3acoposckuii A. 1. Kypc cemeitroro mnpaga. C. 89—90.
2 IToxposckuii M.A. OCHOBHEIE TTPOGJIEMBI MPAXIAHCKOTO rpasa. T1r.: FOpya. KHKHBIH
cknan «[IpaBo», 1917 // CIIC «I'apaHT».
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3HaBajoch Ha Pycu nipemo6onesaaue’. [Ipy 5ToM My CUMTAIICS HAPYIL-
TeJleM CYNpPYXeCKOi BEepHOCTHU, JIUIIh BCTYIIasl B CBSI3b C 3aMyXHEM, a
JK€Ha, — HaXOMsICh B CBSI3W CO BCIKMM MYXUuMHOU. [1pemobonessHre xe-
HBI CUMTAJIOCh HACTOJIBKO IPECTYITHEE IPEIo00IesTHUS MyKa, UTO MYXK,
COIJIaCHO TPEBHEPUMCKOMY, a TaKXKe JIPEBHETPEUYECKOMY M €BPEHCKOMY
MpaBy, HE TOJBKO MMeEJI TIPABO, HO 1 00s13aH OBLT pa3BeCTHCh C HEBEPHOM
JKEHOM; TI0 TPEYECKOMY TTpaBy MYX JTOJDKEH OBLT OPOCUTH KEHY, 3aCTUT-
HYTYIO B IIPETIO00ETHUM, €CJIU He XeJlall HaBjieub Ha ce0s mo3op. B Ha-
1Ieii 1IepKOBHOM TpaKTUKe 00sI3aTeIbHBIN pa3BoJl BCIEACTBUE TTPET000-
NeTHAS XEHBI TIPEANMCHIBAIICA IS cBseHHocmyxuTeneit’. Co BpeMe-
HeM K WHBIM OCHOBAaHUSM pa3Boma Ha Pycw 10 MHMIIMATHBE CympyTa
CTaJIi OTHOCUTb CJIETYIOIIUE:

— €CJIM X€Ha MPOTUB BOJIM MyXa ITMPOBaJia C IOCTOPOHHUMU MYX4H-
HaMM WJIM MbIJIACh C HUMU B OaHe;

— eclii XeHa 0e3 BemoMa Wi 0e3 coryiacusl Myxa Ioceliana IupK,
TeaTp Wiu amdbuteaTp;

— €CJIM JXeHa IPOTUB BOJI MYy»a IIpoBejia HOYb BHE IOMa, XOTsI ObI U Y
CBOMX POIUTEJIEN.

Kpome Toro, m cympyra moria OBITh MHUIIMATOPOM PACTOPKEHMUS
Opaka,

— €CJIM MYX B O0ILIeli CYITPY>KeCKO KBapTUPE WUIIM B IPYTrOM JOME, HO
B TOM Xe TOpoJie, TIIe 1 XeHa, 3aBeAeT CBSI3b C APYroil XKeHIITUHOI;

— €CJIM MYX C/IeJIaeT YMBICEJ TIPOTUB LIEJTIOMYIPHSI KEHBI Y TIOKYCUTCSI
rnepenaTh €€ Ha MpetodoaesTHUE IPYruM;

— €CIIA MYX JIOXXHO OOBMHSUT XEeHY B HapyIICHUU CYMPYKeCKOM Bep-
HOCTH.

Co BpeMeHeM ITOSBIISIIINCh W IPYTMe OCHOBAHWS TSI PACTOPXKEHMUS
Opaka, a HEKOTOPbI€ U3 TIEPEYMCICHHBIX yTPauyMBaJIi CBOE€ 3HAYEHMUE.

B XVIII B. cTanyu mpakKTUKOBATbCSI TaKXKe Pa3BOABLI IO OOOIOIHOMY
COTJIACHIO.

OmHUM 13 TIEPBBIX TOCAEPEBOJIIOIMOHHBIX NEKPeTOB cTan Jlekper
BIMK 1 CHK PC®CP or 19 nexabps 1917 r. «O pactopxkeHun bpaka»’,
B COOTBETCTBUHU C KOTOPBIM OpaK MOT OBITh PACTOPTHYT CYIOM WJIM OTIE-
JIOM 3aImicy OpaKoB MPY HAIMYMU B3aMMHOTO COTJIacus (HE3aBUCHMO OT

"' CM.: Ilamyposa M.K. Pycckoe cemeitHoe npaso XVI—XVIII Be. M., 1991.
2 CM.: 3azoposckuii A.H. Kypc cemeitnoro npasa. C. 77—78.
3CY PCOCP. 1917. Ne 10. Cr. 152.
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HaJIM4YMsI HECOBEpIIEHHOJIeTHUX aeTeit). [IpuMeuyarebHO, YTO €CIIM Me-
CTO XUTEIHCTBA CYIIPYra-OTBETYMKA OBIJI0 HEM3BECTHO, TO MHMOpMAITUS
0 €T0 BEI30BE B CY/I IyOJIMKOBAIACh B MECTHOM ITPaBUTEIILCTBEHHOM Tase-
Te. B cilyyae emMHOBPEMEHHOI M COBMECTHOI SIBKM B MECTHBIN Cyl1 000-
X CYTIPYTOB WX WX TOBEPEHHBIX CYIbsl MOT HEMEIIEHHO pacCMOTPETh
IIeJI0 O pacTOpXKeHUM Opaka, He Hapyllasi, OMHAKO, oUyepear Ha3HadYeH-
HBIX K PACCMOTPEHUIO B 3TOT ICHB Je.

CornacHo cT. 95 Kopekca 3aKoHOB 00 akTax rpakIaHCKOTO COCTOSI-
HUsI, OpagHOM, CEMEHOM M OTIEKYHCKOM TipaBe 1918 r. B ciryyae coBme-
CTHOM SIBKA B MECTHBIN CyIl 000OMX CYIIPYTOB WM WX MTOBEPEHHBIX CYIbSI
MOT HEMEJIEHHO pacCMOTPETh JIeJI0 O pacTopkeHuu opaka. CpoKoB Jutst
NPUMUPEHUST CYNIPYTOB 3aKOHOJATEILCTBOM TOIO BPEMEHM HE YCTaHaB-
JINBAJIOCh.

Komekc 3akoHOB 0 Opake, ceMbe U omeke 1926 r. mpeaycMaTpuBai
aHAJIOTUYHBIE HOPMBI OTHOCUTEJIEHO CBOOOBI pa3Boja M JIOITyCKaj pac-
TOpXXeHUe OpaKa IMpY HAIMYUY XKeJIaHWS OTHOTO 13 CYIIPYTOB.

IMocranosnenue LHIMK 1 CHK CCCP ot 27 utons 1936 r. «O 3ampe-
IIeHUHN abOPTOB, YBEIMYEHNN MAaTepUAPHON ITOMOIIN POXEHMIIAM, YC-
TAHOBJICHUU TOCYJAPCTBEHHOM ITOMOIIA MHOTOCEMEWHEBIM, PaCITUPEHUN
CeTH POAUJIbHBIX JOMOB, NETCKUX CaI0B, YCUJIEHUU YTOJOBHOIO HaKasa-
HUS 32 HeIlaTeX aJJUMEHTOB M O HEKOTOPBhIX M3MEHEHMSIX B 3aKOHOA-
TEJIbCTBO O OpaKe M CeMbe» OBLIO HAIIPABIICHO HAa YKPEIUICHHWE CeMbH, B
CBSI3M C 4eM OblIa yCJIOXKHEeHa Tpolieypa pacTOp>KeHMsT Opaka, st KO-
TOPOi1 CTajli HEOOXOAUMBIMM JIMYHOE TIPUCYTCTBUE OO0UX PAa3BOASIIMXCS
CYNPYTOB U YIlJIaTa MOILIMHEL.

Eme 66mp11Me yokecTOYeHUS TIPOLIEAYPHI PACTOPXEHUS Opaka UMenn
MecTo Tocjie npuHaTUs Ykasa I[lpesuauyma BepxoBHoro Cosera CCCP
oT 8 utong 1944 r. «O6 yBeIMYEHUM TOCYIapCTBEHHOI MOMOLIM Oepe-
MEHHBIM XEHIIIMHAM, MHOTOIETHBIM M OAMHOKMM MaTepsiM, YCUJICHUU
OXpaHBI MAaTePUHCTBA M IETCTBA, 00 YCTAHOBIICHWM IOYETHOTO 3BaHUS
«Matb-TeponHsI» U YIpEeXKICHUN opAeHa «MaTeprHCKasl cjaBa» U Mela-
1 «Menanb MaTepuHCTBa»», COIJIaCHO KOTOPOMY 3asiBJIEHHE O Pa3Boje
nogaBajiocb B HapomHbiii cyd. Ilociae myOnmkanuu B MECTHOM rasere
00DBsIBJIEHUS O BO30OYKIEHUU JeJIa B Cyll BbhI3bIBAJICSI OTBETYMK. Ecnu Ha-
POIHOMY CyIy He yIaBajloCh NMPUMUPHUTH CYIIPYTOB, IEIO MOTIJIO OBITH
pPacCMOTPEHO MO 3asiBJIEHMIO CyNpyra B BBIIIECTOSIIIENH WHCTAHILUU, KO-
TOpasli YK€ U BBIHOCHJIA OKOHYATEJIbHOE peIlleHHe. DTO MOIJO OBITh U
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pelieHye 06 0TKa3e B yIOBIETBOPEHUU MCKa, €CJIM CY HEe YIOCTOBEPUTCS
B TTOJTHOM pacnane ceMbr. Kpome Toro, 3a BeIIad9y CBHIETEILCTBA O pa3-
BOJIE B3bICKMBAJIAaCh rocyaapcTBeHHas nouuinHa: ot 500 1o 2 TeIC. pyo.

B 1968 r. 6putn ipuHATE OcHOBHI 3akoHoAaTebcTBa Corosa CCP o
Opake u cembe, a B 1969 r. — Kogekc PCDOCP o 6pake u ceMbe, KOTOPHIE
OIIpeNeIIsUI BO3MOXHOCTD PacTOpsKeHMsI OpaKa KaK B CyneOHOM, TaK U B
aIMUHUCTPATUBHOM TIOPSIIKE, BO MHOTOM COXPaHUBIIEMCS M II0 ceit
neHb. Tak, B cooTBeTcTBUM cO cT. 38 KobC npu B3auMHOM corjiacuu Ha
pacTopxeHue Opaka CylpyroB, He MMEIOLIMX HECOBEPIICHHOJIETHUX Je-
Teli, pacTopKeHue Opaka IMIPOU3BOAMIOCH B OpPraHax 3alucy aKTOB rpax-
JMAHCKOTO cocTOosiHUS. [Ipu HaIMYMM MeXIy CyNpyramu Criopa pacTop-
JXeHMe Opaka IpoM3BOAMIOCh Yyepe3 cyd. [1pu pacTopkeHuu Gpaka B3bl-
CKHBaJIaCh TOCYITapCTBeHHas TTOLIIMHA B padmepe oT 50 mo 200 pyo.

Cemeitnbrii komeke P®, xak nu KobC, mpexycMarpuBaeT BO3MOXK-
HOCTb PacTOp>KEeHUST Opaka KaK B aIMUHUCTPAaTUBHOM, TaK M B CyIeOHOM
nopsiake. B amMUHUCTpaTUBHOM TTOPSIIKE OpaK MOXET ObITh PACTOPTHYT
MpY HAJIMYUMK COBMECTHOTO 3asIBJICHUSI CYIPYroB, a B CiIydasx, Hpeay-
cMOTpeHHBIX 1. 2 cT. 19 CK PD, — 110 3as1BI€HUIO OMHOTO CYIIPYTa.

Cornacho 1. 1 cr. 19 CK P® B anMUHUCTpaTHBHOM TIOpsAKe Opak
pacTopraercsi B OpraHax 3aliC1 aKTOB I'paXkIaHCKOTO COCTOSIHMS, €CIIU Y
CYIIPYrOB HET OOIIMX HECOBEPIICHHOJIETHUX AeTeil U MpU HAJIUYMU B3a-
MMHOTO COTJIacHsI CyIIpyroB. [Ipy 3TOM yCBIHOBJICHHBIE HETH UMEIOT Ta-
KOe e IpaBOBOE TMOJIOKEHWE, KaKk M pomHble. OmMHaKo, eciin pebeHOK
VCBIHOBJIEH OJHUM M3 CYIPYrOB, a JAPYroi JIMIUb Jajl COIjlacue eMy Ha
YCBIHOBJICHHE, OpaK MOXET OBbIThb PACTOPTHYT B OpraHax 3alMCU aKTOB
IPaXKIAHCKOIO COCTOSTHUSI.

OpraHbl 3aMMCU aKTOB IPaXKIAHCKOTO COCTOSTHUSI HE MCCIEMYIOT TIPU -
YUH pa3Boja, UX PYHKIIUKM CBOASITCS K PETUCTPALIMK PACTOpKeHMs Opa-
Ka. OCHOBaHUEM JIJISI paCTOPXKEeHUsI Opaka SIBJISIETCSI COBMECTHOE 3asiBJIe-
HUE cymnpyroB. B 3asgBneHnm o pacTop:XeHWM Opaka CYIPYTW HOJKHBI
TMOATBEPANTH B3aUMHOE COTJIacHe Ha pacTOpXeHue Opaka U OTCYTCTBUE Y
HUX OOIIMX JeTeil, He MOCTUTIIMX COBepIIeHHOJeTus. [IpuInuHBl pac-
TOp3KeHMs1 Opaka B 3asiBJICHUU HE YKa3bIBalOTCS.

Ecmu cynpyru (omnH u3 cympyroB), BCTymasi B Opak, udMeHwiu ¢a-
MUWJIKIO, TO OHU MMEIOT MPaBO BepHYTh cebe nodopauHyo damuiuio. I'o-
Cy/lIapCTBEHHasI ITOIIUIMHA 32 COBEPIIIEHUE TaAHHOTO NEHCTBYS He YIlIauu-
Baetcs. Coryacuie Apyroro cyrnpyra npu 3ToM He TpeOyeTcsl.
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Ecnu oguH 13 cynpyroB He UMeeT BO3MOXHOCTH SIBUTHCSI B OpraH 3a-
MMUCYU aKTOB TPAXXTAHCKOTO COCTOSTHUSI, BOJIEU3bSIBIIEHUST CYTTPYTOB MOTYT
OBITH 0(DOPMIIEHBI OTIETLHBIMU 3asIBIEHUSIMU, a TIOAMMCH HE SIBUBIIIETO-
Cs B OpraH 3allliCU aKTOB TPaXXIAHCKOTO COCTOSIHUSI CyIpyra HOJIKHA
OBITh HOTApPUAIBHO yaocToBepeHa. ['ocynapcTBeHHasi perucrpaius pac-
TOpXXKEHUST Opaka TPOU3BOIMTCS OPTAHOM 3aMMCU AKTOB TPAKIAHCKOTO
COCTOSTHUSI JTMOO TT0 MECTY XUTEIbCTBA CYMPYTroB (OJHOTO U3 HUX), JINOO
10 MECTY TOCYIapCTBEHHOW PETMCTpalM 3aKIIIOYEHUsT Opaka, 4To Tpe-
IyCMOTpeHO cT. 32 DenepaibHOro 3akoHa «O0 akTax IpaXKIaHCKOIO CO-
crosiHUs». PacTopskeHne Opaka 1 Bbilaya CBUAETETHCTBA O PACTOPXKEHUN
Opaka TTPOM3BOIATCS OPTAHOM 3aITMCH AKTOB TPAXKIAHCKOTO COCTOSTHUS B
TIPUCYTCTBUM XOTST OBl OTHOTO U3 CYTPYTOB [0 UCTEUEHUU MECSILIA CO THS
Mofayu CyTNpyraMu COBMECTHOTO 3asiBIEHMSI. 3aKOHOAATETbCTBOM HeE
TpeayCcMaTPUBAETCS BO3MOXHOCTh YMEHBIIIEHUST WIN YBEJIMYEHUST ITOTO
cpoka. OmHAKO CJI0Ba «I10 MCTEYEHUM MecCsIIa» HEKOTOphIe OpTaHbl 3arca
TPaKTyIOT paCIIMPUTENbHO, MoApasyeMast 1000l epruo BpEMEHH C MO-
MEHTa UCTEYEHUsT OHOTO MecsIia. YUUTHIBAsI, UTO AJIS pETUCTpallU pac-
TOpXKEHUST Opaka JOCTaTOYHO TPUCYTCTBUSI OMHOTO W3 CYIPYTOB, TakKas
TPaKTOBKA MOKET ITOPOIUTH OIpe/e/ieHHbIe TPOOIeMbl, CBSI3aHHBIE C
TPaBOBBIM TOJIOKEHUEM APYIOTrO CYNpyra, KOTOPBIii MOXET U HE OBbITh
POMH(OPMUPOBAH O PErMCTPAIIUM PacTOPXKEeHUs Opaka.

ITo 3agBieHUIO OMHOTO U3 CYNPYroB OpPak MOXET OBITb PACTOPTHYT
cornacHo 11. 2 ct. 19 CK P®, ecnu apyroii cyrpyr:

— MPU3HAH CYJI0M 0E€3BECTHO OTCYTCTBYIOIINM;

— MPU3HAH CYIOM HE/IEeCTIOCOOHBIM;

— OCYXJIEH 3a COBEPIIIEHNE TPECTYIUIEHUS K JIMIIIEHUIO CBOOOIBI HA
CPOK CBBIIIIE TPEX JIET.

K 3asBneHuio o pacropxxeHun O6paka JOKHBI OBITh TPUIIOKEHBI CO-
OTBETCTBYIOIIME MOKYMEHThI, TIONTBEPXKAAIOIIME BbIIIEHA3BAHHbBIE O00-
CTOSITEJTbCTBA, B YACTHOCTH PEIIeHNE Cy/ia O MPU3HAHUY IPYTOTO Cympyra
0€3BeCTHO OTCYTCTBYIOIIMM WJIU HENEECITOCOOHBIM JIMOO TPUTOBOP Cyaa
00 OCYXIEHUU APYroro Cympyra K JUIIEHWIO CBOOOABI Ha CPOK CBBILIE
Tpex JeT. [Ipu aToM He MMeeT 3HaUeHUsT HATMYUE Y CYNIPYroB OOLIUX He-
COBEPIIIEHHOJNIETHUX naeTedl. Bo Bcex Ha3BaHHBIX Cydassx Opak MOXeT
OBITH PACTOPTHYT HE TOJILKO B OpraHax 3allMCH aKTOB TPaKIaHCKOTO CO-
CTOSIHMSI, HO U B CyJI€ TI0 EJJAaHUIO CyTpyra.
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locymapcTBeHHasT perucTpaiust pacTOp:KeHHUs Opaka IPOM3BOIMTCS
110 UCTEYCHUM OTHOTO MecCsIIa Co THS TTofgaum 3aseieHus. [Ipu atoM op-
TaH 3aIMCH aKTOB TPaKIAHCKOTO COCTOSTHUSI B T€YEHUE TPEX THEM co THS
TNIPUHATHUS 3asIBJICHUS M3BEIIaeT Cylnpyra, oTObIBaIOIIEro HaKa3aHue, -
00 oIleKyHa HeIeecrIoCOOHOTO CyIpyra, 100 YIPaBJIsSIONIEro UMYIIEeCT-
BOM 0€3BECTHO OTCYTCTBYyIOIIEro cympyra. Cympyr, OTOBIBAIOIINIT HaKa-
3aHMe, a TakKXe OTEeKyH HeleeCIToCOOHOTIO Cymnpyra JOJIKHBI COOOIINTh
daMUIInIO, KOTOPYIO M30MpaeT Cynpyr Mpu pacTopxkeHuu opaka. Eciu xe
VHUIIAATOPOM Pa3BoMa BBHICTYIIAeT OCYKAEHHBIN CYMpYT, TO Opak Oymer
pacTopraTthbes IO OOIINUM IIpaBWIaM, T.€. B cyae. AHAJOTUYHBIM 00pa3oM
OymeT pacTopratbcst Opak, eciii 00a CyIpyra OCyXIeHbI K JTUIIIEHUIO CBO-
00/l Ha CPOK CBHIIIIE TPEX JIET.

ITpu pacTopskeHnu Opaka B OpraHax 3alyCH aKTOB T'PaXXIaHCKOTO CO-
CTOSTHUSI OpaK CUMTAETCS MPEeKPAIIeHHBIM C MOMEHTA BHECEHUSI COOTBET-
CTBYIOIIIE 3aIlUCH B KHUTY aKTOB TPa’kIaHCKOTO COCTOSTHUSI, OJHOBpE-
MEHHO C KOTOPOI BbIIaeTCsl CBUAETEILCTBO O PACTOPXKEHUM Opaka.

Ecau mexmy cympyraMy BOZHMKAIOT CIIOPHI IO MOBOIY MMYIIIECTBA,
aJTMMEHTHOTO COIEPXKaHUS JIMOO O HECOBEPIIEHHOJIETHUX AETIX, TO OTU
CITOpBI paccMmaTpuBaroTcs cynoM. Ha TpebGoBaHus 0 pasnese MMyIecTBa
pacnpocTpaHsIeTCs TPEXJIETHUI CPOK MCKOBOI TaBHOCTH.

B ocTanbHBIX caydasx 6pak pacTopraercs TOJIbKO B CyAeOHOM ITOPSI-
Ke, T.C.

— IIpY HAJIMIUU Y CYTIPYTOB OOIIMX HECOBEPIIEHHOJIETHUX JIETEN;

— IIpU OTCYTCTBUU COIJIACUSI OMHOIO M3 CYIPYIOB Ha pacTOpXeHUe
Opaka;

— IIpY YKIIOHEHWHX OTHOTO M3 CYIIPYTOB OT pacTOPXKEeHUs Opaka B Op-
raHe 3alMCy aKTOB I'PaXIAHCKOTO COCTOSTHUS (OTKA3bIBA€TCs TTONATh 3a-
SIBJIEHUE, HE XeJlaeT SBUTbCS ISl TOCYOapCTBEHHOM perucTpaluy pac-
TOpXeHUs Opaka u 1ip.).

Pa3bsicHeHMsT HEKOTOPBIX BOIPOCOB, BO3HMKAIOUINX B CyIeOHOM
MpakThKe, OJaHBl B TToctaHoBneHnn [lnenyma BepxoBHoro Cyma P® ot
S Hos16psg 1998 1. Ne 15 «O nmpuMeHEeHNH CyIaMHi 3aKOHOIATEIbCTBA MPU
PacCMOTPEHUH JIEJI O PACTOPXKEHUU OpaKa».

CornacHo ct. 21 CK P® 6pak MOXeT ObITh pACTOPTHYT B CY/IE, €CIIN Y
CYTIPYTOB UMEIOTCs OOIIe HECOBEPIIEHHOJIETHUE NETH, a TakKXke Ipu
OTCYTCTBUM COIJIACUSI OMHOIO U3 CYyNpPYroB Ha pacTopxKeHue Opaka Jinbo
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€CIIA OWH U3 CYIPYIOB YKJIOHSETCS OT PAacCTOPXKEHUS Opaka B OpraHe
3arca, HalipuMep OTKAa3bIBAETCS MTOAATH 3asIBIICHUE.

B03MOXHOCTh TTOAaYM MCKOBOTO 3asBJIEHUS O PACTOPXEHUM Opaka
OTpaHWYeHa [JIs MyXa B MepUof 0EpPEeMEHHOCTH XEHBI U B TEUEHHE OfI-
HOTO rojia rocJie poxneHust pedeHka. [Ipoiiecc pazBoga MoXeT 0COOEHHO
HEOJIATOMPUATHO B ATOT MEPUOJ] OTPA3UTHCS HA 3M0POBBE XEHIIUHBI U
pebeHka, U B cooTBeTcTBUM cO cT. 17 CK P® Myx He uMmeeT mpaBa 6e3
coryiacusl XeHbl BO30YyXAaTh AEJ0 O PACTOPXKEHUU Opaka. DTo MOJIoXKe-
HUE pacIpoCTpaHseTCs U Ha ciyyau, Koraa peOeHOK POIUICS MEPTBBIM
WIM yMep 0 OOCTWXEHWS UM Bo3pacta ogHoro ropa. Ilpu orcyrctBum
coracusl XX€Hbl Ha PACCMOTPEHWE JeJla O Pa3BOJE CYAbsl OTKA3bIBAET B
TIPUHSITUM UCKOBOTO 3asIBIIEHUSI, a €CJIM OHO OBLIO MPUHSITO, TO MPEKpa-
1IaeT MTPOU3BOAICTBO 110 ey. OMHAKO 3TO He JIMIIAET MpaBa Cyrpyra oo-
paTUTBCS B Cy[ C 3agBJICHUEM O pa3fiesie UMYLIECTBA WIX 00 OCITapuBa-
HUHU OTLIOBCTBA.

B ToM ciydae, ecu cynpyra 6epeMeHHa, OHa MPENCTABISIET B CYIl Me-
JULIMHCKYIO CIIPaBKY, B KOTOPOI yKa3bIBaIOTCSI TPUMEPHBIE CPOKU Oepe-
MEHHOCTU U ponoB. 1o uUCTeYeHMM yKa3aHHBIX CPOKOB U OIHOTO rona
TocJie pOXIEHUS] pedeHKa Cyl MPUHUMAET WCKOBOE 3asIBICHUE O pac-
TOp>XKeHUM Opaka. B ciydae, eciu cynpyr oOpaTtutcs B CyA C 3asiBJI€HUEM
paHee 3TOTo CpOKa B CBSI3U C TEM, UTO OEpeMEHHOCTh OblIa IIpepBaHa, TO
Cyld TIpA OTCYTCTBUM MOITBEPXKICHUS WHBIX OOCTOATENIBCTB CYIPYTOi
BITpaBe MPUHSTH 3asIBIICHUE.

3aKOH HE OrpaHMYMBAET CYTPYTY B MIPaBe MOIATh NCKOBOE 3asIBICHUE
0 pacTopxkeHuu Opaka B J11000€ BpeMs.

OcHoBaHUEM IS pacTOpXeHUsI Opaka B Cyle SIBIISIETCS 3asiBIIEHUE
OITHOTO U3 CYITPYTOB.

B nckoBoM 3asiBlIEHUM yKa3bIBA€TCs, KOTAA W TI€ 3aperuCTPUPOBAaH
Opak; UMeIoTCs I OOIIue JeTH, UX BO3PACT; JOCTUTHYTO JIU CyNpyramu
corjlalieHue 00 UX COOEPXKAHUU U BOCITUTAHUU; IIPU OTCYTCTBUU B3aUM-
HOTO COTJIacusl Ha pacTOpXXeHWe Opaka — MOTHMBBI pacTOpXXEeHUs Opaka;
UMEIOTCS JIM Ipyrue TpeOoBaHUSA, KOTOPBIE MOTYT OBITb PacCMOTPEHBI
OJTHOBPEMEHHO C UCKOM O pacTopxeHuu Opaka. K 3asBrenuio npunara-
IOTCS: CBUZIETEILCTBO O 3aKJIIOYEHUU Opaka, KOTIUU CBUIETENBCTB O POXK-
JNIEHUU AeTel, JOKyMEHT 00 yIuiaTe TOCMOLLIAHBI, TOKYMEHTHI O 3apaboT-
K€ ¥ WHBIX UICTOYHUKAX JOXOAOB CYNPYyToB (€CIU 3asiBJIEHO TpeOOBaHUE O
B3bICKAHUU AJIMMEHTOB) U JPYrrie HEOOXOAUMBbIE TOKYMEHThI, HAllpUMep
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TOKYMEHTHI, MOATBEPKOAIONINE CTOMMOCTh MMYIIECTBA, ITOIUIEXKAIIEro
pasneny (cripaBka BTH 00 olileHKe KBapTUPHI, CITIPABKA CTPaXOBOM KOM-
MMTAaHUU O CTOMMOCTH aBTOTPAHCIIOPTHOTO CpeNCcTBa M Jap.). Pazmep rocy-
JMAapCTBEHHOI MOIIMHBI C MCKOBBIX 3asBJICHUI O pacTOpXKEHUHU Opaka
cocraBiser 200 py6. B cmywae pasmena mMyllecTBa TocyaapCTBEHHast
TOIIIIHA 3aBUCHT OT LIEHHI KCKa.

Hena o pacTopxeHMM Opaka pacCMaTpUBAIOTCS MUPOBBIM CYIbEH CO-
mmacHo 1. 2 4. 1 c1. 23 TTIK P®, ecaum Mexnmy cynpyraMyd OTCYTCTBYET
criop o aetsax. KpoMe Toro, MUpOBOIi Cylibsi pacCMaTpUBaET AeJia O pa3ie-
JIe MEXIy CYIIpyraMH COBMECTHO HAXXMTOTO MMYIIECTBa HE3aBUCHUMO OT
neHbl ncka. CormacHo cr. 28 I'TIK P® nck o pactopxkeHnu 6paka moja-
eTcs o o0l1eMy MpaBUJTy B CYI T10 MECTY KUTEJIbCTBa oTBeTYMKa. Kpome
TOro, B cOOTBeTCTBUM C 4. 4 cT. 29 I'TIK P® ucku o pacropxeHuu 6paka
MOTYT TIPEOBSIBIATHCS TAKKE B CYI ITO0 MECTY XKHMTEJIbCTBA MCTIIA B CTyda-
sIX, €CJIV TP HeM HaXOIWUTCS HECOBEPIIEHHOJIETHUM WIJIU TI0 COCTOSTHUIO
3[I0POBbS BHIE3N UCTIIA K MECTY XXMTEJIbCTBA OTBETUMKA MPEICTaBIsIeTCs
JJIs1 HETO 3aTPYIHUTEIbHBIM.

BaxHoe nponeccyaabHOe 3HaUeHNE 110 JaHHOI KaTerOpUHM e UMeeT
CTanus TIOATOTOBKY JieJia K paCCMOTPEHUIO, B TOM YHMCJIe TIpeBApUTENb-
Hoe cynebHoe 3aceganue (cr. 152 T'TIK P®). I[IpuHgas 3asiBIeHUE O pac-
TOpPXEHUM Opaka, CyIabs B MOPSIKE MOATOTOBKU Jejia K CyneOHOMY pa3-
OMpaTeIbCTBY B HEOOXOMWMBIX CIyJasX BBI3BIBAET BTOPOTO CYIIpyra W
BBISICHSIET €T0 OTHOIIIEHUE K 3TOMY 3asiBlieHNI0. CyIbsl TAKXKe pa3bsCHSIET
CTOpPOHaM, Kakue TpeOOBaHUSI MOTYT OBITh PACCMOTPEHBI OTHOBPEMEHHO
C MCKOM O pacTOp>KeHUU Opaka.

ITpu B3aMMHOM coTJIaCMM CYNpPYrOB Ha pacTOpXeHue Opaka Cyld He
BBISICHSIET TPUYMH pa3Bola, a OrpaHMYMBAETCS KOHCTaraumeil dakra
pacmnana ceMbU M pacTopxkeHus Opaka. Tak, IpyU pacCMOTPEHUM CIiopa
110 TOBOIY OTMEHBI PEIICHUS Cyda O PAaCTOPXKEHMU Opaka Mpu HAIUIUU
B3aMMHOTO coryacus cyrpyra CymeOHast KOJUIeTHsI 10 TPaKIaHCKHUM JIe-
naM BepxoBHoro Cyna P® He Halia oOCHOBaHUH IIJIsI OTMEHBI CyIeOHOTO
pelleHus, TTIOCKOJIbKY TaKUe€ PEIIeHUS] MOTYT ObITb OTMEHEHBI JIUIIbL B
CBA3U C MTPOLECCYANbHBIMU HAPYIIEHUSAMM, KOTOPBIE HE UMENIN MECTa' .

Kpome Toro, cym mpumHMMAaeT MepHl K 3allluTe WHTEPEeCOB HECOBEp-
IIEHHOJIETHUX JIETEM.

! Cm.: Onpenenenne BepxosHoro Cyna PO ot 10 suBaps 2003 r. Ne 5-B02-406 // CIIC
«KoncynbranTIlnioc».
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Thasa 2. 3akarouenue u npexpawjerue bpaka

IIpu oTcyTcTBMM B3aMMHOTO COTJIACHUSI CYI B COOTBETCTBUM C II. 1
cT. 22 CK PO poickeH yCTaHOBUTH, YTO JaJbHEHIIass COBMECTHAS XXKN3Hb
CYTIDYTOB U COXpaHEHWe CEMbM HEBO3MOXHBI. B 3aKoHOmaTebcTBE He
JaeTcs TepevyHs MPUIUH, KOTOPhIE CIIYXKaT OCHOBAHUSIMU IJISI pacTopKe-
HUs Opaka. OTHUM U3 BECKMX OCHOBAHUI IS pacTOpKEeHUsI OpakKa SIBJIsI-
eTCsl HEBO3MOXHOCTD JAJIbHEHIIIET0 COBMECTHOTO IIPOKMBAHMS CYIIPYTOB
¥ COXpaHEHUS CEMBH, UTO MIOATBEPKIACTCS CICAYIOIINMU (paKTaMU:

1) 3oynoTpebieHre OMHOTO U3 CYIPYroB CIUPTHBIMU HAaITUTKAMU;

2) Hanmmuue 3a00JIeBaHUS XPOHUUYECKHUM aJIKOTOJIM3MOM;

3) orpaHUYeHNE CyIpyra B JEECIIOCOOHOCTH BCIIEICTBUE 3JTOYMOTPED-
JIEHUSI CHAPTHBIMY HAITUTKAMU T HApKOTUYECKMU BEIIECTBAMM;

4) OTCYTCTBUME MEXKAY CYNpyraMmu OJIM3KUX OTHOILIEHUIA;

5) pa3zmenbHOE IPOXMBAHWE CYIPYTOB B TE€YEHUE IIUTEIHHOIO Iie-
puoIa BpeMeHH;

6) ocyxkmeHue Cymnpyra K JMIIEHHIO CBOOOIBI Ha CPOK IO TpeX JieT
BKJTIOYMTEINIBHO (€CJTU 3asIBJIEHUE B CyJI MIOJAAHO APYTUM CYIIPYTOM);

7) ocyxXaeHue Cympyra K JIMIIIEHUIO CBOOOIBI Ha CPOK CBBIIIIE TPEX JeT
(ecimm 3asIBJICHUE B CY[ ITOMAHO OCYKICHHBIM CYIIPYTOM U IPYTOM CYIIPYT
He COoTJIaceH Ha pacTopXeHue Opaka);

8) HEM3BECTHOCTb MECTA XXUTEJbCTBA CYIPYTa;

9) cynpyxecKasi HEBEpHOCTb;

10) Hanmyme hakTUIeCKUX OpavYHbIX OTHOIIEHUN C APYTUM JIUTIOM;

11) xecTtokoe obpallleHue C CYMpPYyroM WiM HECOBEPIIEHHOJIETHUMU
JETbMMU;

12) HEBO3MOKHOCTh OTHOTO M3 CYIIPYTrOB MMETh AeTeil U Apyrue o0-
CTOATENLCTBA' .

B 3akoHomarenbCcTBe HEKOTOPEIX cTpaH BocrouHoii EBpomnbl B Kave-
CTBE OCHOBaHHS pacTOpXKEeHHUs Opaka yKasblBaeTcsl MOJIHBIM pasyajn ce-
MEIHOM XU3HU, pacraj ceMbr. Kaxaplit U3 cynpyroB BIpaBe 0OpaTUTh-
cs B CYII C TpeOoBaHMEM O pa3Boje. Brpodem, 1 IIpy TaKMX OOCTOSITENIb-
CTBaX CyI MOXET OTKa3aThb B pacTOpXeHWW Opaka, eciu TIpuaeT K
BBIBOIY, UTO pa3Bo[ OYAET BO Bpen OOIIMM MaJOJETHUM AETSIM WIM IpPO-
TUBOPEUUT TIPUHIIMIIAM COIMAIIBHOTO oOIIexuTus. He momyckaeTcs
TaKKe Pa3BOI MO TPeOOBAHUIO CYIIPyra, Ha KOTOPOM JIEXKUT MCKITIOUM-
TeJIbHASI BUHA B pacliazie CeMbM, €CITM IPYroil CYIpyr MPOTUB pa3Bola

! Cm.: CripaBOYHUK 110 JOKA3hIBAHMIO B TPaXkIaHCKOM cynonpoussoacTse / Ilox pen.
W.B. PemmrerHukoBoii. M.: Hopma, 2005.
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Bo3paxaeT. OMHAKO U B 9TOM Cllyyae OpaK MOKET OBITb PACTOPTHYT, €CIIU
CyI TIPU3HAET Pa3BOI HEOOXOIUMBIM C TOYKU 3pEeHUS IIPUHIIUIIOB COIIM-
anbHoro obexutus (Ilonpiua) Uiy eciu Cyrpyru He XUBYT BMecTe 00-
nee tpex jieT (Uexus1)'. B HEKOTOPBIX cTpaHaX pacTOpKeHME Opaka MOXKeT
MHULIMMPOBATh TOJILKO Myx4urHa. B bypkuna-®aco My MOXeT pa3Bec-
THCh C XEHOI ITyTEM «OTKa3a» OT Hee.

Poccuiickoe 3aKOHOIATETLCTBO MpemycMaTpuBaeT B 11. 2 cT. 22 CK PO,
YTO €CJIM CyI He YOeXIEeH B pacliaieé CeMbM, TO OH MOXKET AaTh CYIpyram
BpeMsI I TIPMMUPEHMST B Mpeaeiax Tpex MecsieB. B 3aBucumMoctu ot
0OCTOSITENIBCTB IiejIa CYI BIIpaBe IT0 IIPOChOe CyIpyra WX IO COOCTBEH-
HOM MHUIIMATHBE OTKJIAIbIBaTh pa3oMpaTeIbCTBO Jiejla HECKOJIBKO pas, ¢
TE€M, OHAKO, YTOOBI B OOIIEH CI0XKHOCTU MEPUOI BPEMEHU, MPEIOCTaB-
JIIEMBIN CYTIpyraM Ui IPUMUPEHUSI, He TIPEBHIIIa YCTAHOBJICHHBIN 3a-
KOHOM TPEXMECSTIHBIN CPOK.

Cpok, Ha3HAYCHHBIN 71 IPUMHUPEHUSI, MOXKET OBITh COKpAIIIeH, €CITN
00 3TOM IPOCAT CTOPOHBI, a IPUYMHBI, YKa3aHHbIE MU, OYAyT IpU3HA-
HBI CYIOM YBaXXWUTEJIbHBIMU. B 3TMX ciay4asix JOJKHO OBITH BBIHECEHO
MOTHBHpOBaHHOE ompeneiieHne. OmnpenesieHne cyma 00 OTIOXEHNHN pa3-
OupareIbCTBa eja I IPUMUPEHHUSI CYTIPYTOB HE MOXET OBITh 00XKajio-
BaHO WIM OIPOTECTOBAHO, TaK KaK OHO HE IMperpakaaeT BO3MOXHOCTb
JMaJbHEMIIero IBUXKEHMS Iea.

B GonpIIMHCTBE CcTpaH IpolleAypa IMPUMUPEHUS CYIIECTBYeT B BHUIE
TaK Ha3bIBAEMOTO pazylydeHusl, cenapanuy (Cpoka pa3aeTbHOTO TTPOXM-
BaHUsI, KOTOPBIM JOJKEH OBITh ycTaHOBJIeH cynoMm). Hanpumep, B I'ep-
MaHMH OpaK MOXET OBITh PACTOPTHYT, €CJIU CYIIPYTU XUBYT pa3aeIbHO He
MeHee Tofa 1 IToAaloT COBMECTHOE 3asBJIICHIE O PACTOPXKECHUN OpaKa MJIr
OHO TOJAETCS OTHUM M3 HUX IIPU OTCYTCTBUM BO3PaKEHWIM IPYToro CyII-
pyra, ecJIiv Cynpyr MpoXKUBaIOT pa3aesibHO B TEYEHUE TPEX JIET.

B Utanuu ocHoBaHMEM [UIs TTIOAAYM 3asIBJIEHUST O Pa3BOJE CIY>KUT Ha-
JINYKe BCTYNUWBIIETO B 3aKOHHYIO CHJIY pEIICHUs cyda O MPeKpalleHUN
COBMECTHOTO MPOXMBAaHUS, O KOHCTATALIMM TIPEeKpalleH!sT COBMECTHOTO
MPOXUBAHMS T10 COTJIAIIEHUIO MEXITY CYITpyraMM JIM00 MpeKpalleHre ero
110 MEHBIIIe Mepe 3a IBa rojia 10 IoAauy 3asIBICHUS O Pa3Bo/Ie.

Bo ®panumu pacropxkenue Opaka MOITyCKaeTcsl MPU yCJIOBUU, UYTO
CYNPYTH MPAKTUIECKU XUBYT pa3leIbHO B T€UCHME IIECTH JIeT. PelmeHne

"' Cm.: Cakosuu O.M. TIpaBOOTHOLIEHUS CYIIPYTOB I10 3apyOeKHOMY 3aKOHONATENbCT-
BY // KypHai poccuiickoro mpasa. 2003. Ne 10.
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0 pa3lIeJIbHOM IIPOXUBAHUM CYIIPYTOB IIPMHUMAETCS B Cyle Mo TpeboBa-
HUIO OTHOTO M3 CYIIPYTOB Ha TeX € OCHOBAHUSX, UYTO U pEIICHUE O pa3-
Boze. PasznenpHOe MpoXuBaHKWE He TIpeKpallaeT Opaka, HO MpeKpaliaer
00513aTeJIbCTBO XXUTh BMECTE 1 BJIEYET 3a cO00il paznen umyiiectsa. 1o
TpeOOBAaHUIO OMHOTO U3 CYTIPYTOB Yepe3 TPH I'o/la PEIleHUE O pa3aeIbHOM
MIPOXXMBAHUNA MOXET OBITH IPeo6pa3oBaHo B penieHne o passoze'. Tpe-
OoBaHUE O cernmapaluu IeicTByeT B BennkoOputanuu, bpa3unuu u apy-
TUX CTpaHax.

ITpu oTnoxeHun pa3dorpaTesIbCTBa Aejia O PaCTOPXKEHUM OpaKa U B3bI-
CKaHWU AJINMEHTOB Ha JeTell B CBA3M C Ha3HAYCHUEM CPOKA IJIST IIPUMM-
PEHUSI CYTIPYTOB CJIEMyeT BBISICHATh, YIACTBYET JIM OTBETUYMK B COAEpkKa-
Huu aeteit. Eciu cyn ycTaHOBUT, YTO OTBETUYMK HE BBIMIOJHSIET 3Ty 00s-
3aHHOCTh, OH BmpaBe B cooTBeTcTBUM co cT. 108 CK P® BriHecTH
TOCTAaHOBJICHNE O BPEMEHHOM B3BICKAHMHM C OTBETYMKA AaJTMMEHTOB IO
OKOHYATEeJIbHOTO PAaCCMOTPEHMS JieJla O PAaCTOPXXKEHWM Opaka M B3bICKa-
HUU aJIMMEHTOB.

Ecnu ke 1o nMcTeyeHun cpoka Ijisg IPUMHUPEHUs] UCTel] ITPOI0IKAEeT
HacTauBaTh Ha pa3Bole, Cyd 00s3aH pacTOPTHYTH OpaK HE3aBHUCHUMO OT
TOTO, YOEXIIeH JIN OH B HEBO3MOXHOCTH COXPAaHEHUSI CyIpyraMu CEMbHU.

Ha npakTtuke nMMeroT MecTo ciydayd obxkajloBaHUsI PELIEHUI O pac-
TOPXEHUM Opaka 0 MOTMBAM BO3MOXKHOCTHM COXPaHEHUSI CEMbU, OTCYT-
CTBHUSI IOCTATOYHBIX IIPUYMH VTSI PACTOPKEHMS OpaKa, 00sS3aHHOCTU CyIa
«IIPUHUMATh BCE HEOOXOMMMBIE MEPHI IIJIST COXpPAaHEHUST CEMbH, a HE pa3-
pylIaTh ee» U T.M. B Takux cilydasiX BBIIIECTOSIIIME CYIbl, KaK MPaBUIIO,
OCTaBJISAIOT pellieHre B cuiie, cchutasch Ha 1. 2 4. 2 cr. 22 CK P®, co-
IJIACHO KOTOPOMY pacTOp:KeHWe Opaka IIPOM3BOIMTCS, €CIU MEPHI II0
TMIPUMUPEHUIO CYIIPYTOB OKa3aJIUCh 0e3pe3yIbTaTHBIMUA 1 MCTEl] HacTau-
BaeT Ha pacTopxKeHuM Opaka, a Takke Ha MPUHLMUI JOOPOBOJBHOCTHU
Opa’yHOTO COI03a, KOTOPHI pealM3yeTcsl He TOJbKO IPU 3aKITIOYeHUU
Opaka, HO u 1ipu ero npekpamennu (1. 1 ct. 1 CK PD).

Hdena o pacropkeHMM Opaka MOTYT pPacCMaTpWBAaThCS CYIOM TI0
MpOCbOE CYNPYroB B 3aKPBITOM 3aCE€AAHUM, ITOCKOJIBKY Pa30MpPaTeNbCTBO
JeJla MOXET 3aTparMBaTh MX JUYHYIO Xu3Hb. CormacHo m. 2 cT. 23
CK P® pacropxxeHne 6paka IpOM3BOIUTCS CYIOM HE paHee MCTCUCHUS
Mecsilia Co THS TIoJlauM CYTIpYraMu 3asiBJIEHUS O pacTOp>KeHUM Opaka.

"' Cm.: Cakosuu O.M. TIpaBOOTHOLIEHUS CYIIPYTOB I10 3apyOeKHOMY 3aKOHONATENbCT-
BY // KypHai poccuiickoro mpasa. 2003. Ne 10.
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ITpu paccMoTpeHuu neja 0 pacTOp>KeHUU Opaka Cy[l JIOKEH paspe-
IIATh U WHBIE CIIOPBI MEXIY CYNpyraMu, CBSI3AHHBIE C PACTOPXEHUEM
6paka. Cyn 06513aH HE3aBUCUMO OT MHULIMATHBBI CYTIPYTOB COTJIACHO TI. 2
cT. 24 CK P® onpenenTs:

— C K€M U3 poauTeneil OymyT MpoXuBaTh HECOBEPIIEHHOJIETHUE TETU
ocJyie pa3Boja;

— C KOTO M3 poauTeliell M B KaKUX pa3Mepax B3bICKMBAIOTCS aTUMEH-
TBI Ha IETEN.

[aHHO€ TOo0XeHUe MPOTUBOPEYUT MPUHLIUIY OVCIIO3UTUBHOCTU B
IPAXTAHCKOM IIPOLIECCE U, KAK OTMEYAIOT CIIELUMATNUCThI-IIPAKTAKN', HE
MpuMeHsieTcst cynamu. B To xe Bpems cornacHo 1. 3 ¢T. 196 T'TIK P® cyn
TMPUHUMAET pEIEHWE TIO0 3asBJIEHHBIM WCTLUOM TpeOOBaHUSIM, OIHAKO
MOXET BBIMTU 3a Mpeaesibl 3asiBJICHHBIX TPEOOBAHUU B CIyvasix, Mpemy-
CMOTPEHHBIX (pelepaTbHBIM 3aKOHOM.

B mpakTrke MMeloT MecTo ciaydaud MPUHSTUS PEIIeHUl O pacTopxKe-
HUU Opaka 6e3 pacCMOTPEHMUSI CIopa O NETSIX U aJUMEHTax B UX TMOJb3Y.
Tak, OnpenenenueM BepxosHoro Cyma P® ot 10 sauBaps 2003 r. Ne 5-
B02-406 ocraBiieHO B cuiie pellieHre 0 PACTOPXKEHWU Opaka MEXITy CyIi-
pyramMu, UMeIOIIMMHK 00IIIero pebeHka. B maHHOM peleHnn He oTpaxe-
HBI BOTIPOCHI O TOM, C K€M OyleT MpoXUBaTh PEOEHOK, U O €TO coepxkKa-
Hun. BepxoBHbiil Cyn PP MoTuBMpOBal 3TO TEM, YTO B CYyIe MMEETCS
JieJ0 00 OCMapuBaHUU 3allUCU OTLIOM pebeHKa, a Cyrlpyra B CyaeOHOM
3acelaHMyM He TIPOCWJIAa CyJ PEIIUTh BOTIPOCHI O TOM, C K€M U3 CTOPOH
OyneT MpoXUBaTh HECOBEPLIEHHOJIETHUI PEOEHOK, O TOPSIAKE BHITIIATHI
CPEJICTB Ha ETO CONEPXKAHUE U PA3MEPE ITUX CPENCTB .

Cyn paccMaTpyBaeT MCKITIOUUTETLHO TI0 TPeOOBAHUIO CYNPYTOB (Of-
HOTO 13 HUX) CITOPBI:

— 0 pasnese UMYLIECTBA, HAXOSIIErocs B UX COBMECTHOU COOCTBEH-
HOCTH;

— 00 ayiMMeHTax, KOTOphle OAWH M3 CYIPYTOB IODKEH BHITJIAYMBATH
npyromy.

ONHOBPEMEHHO C WMCKOM O DAaCTOPXEHWMU Opaka MOXET ObITh pac-
CMOTPEHO U TpeboBaHUE O MPU3HAHUU OPAvYHOTO OTOBOpPA HENEHCTBU-
TEJTbHBIM TIOJTHOCTHIO WJIU B YACTH.

' Cm.: XKyiikoe B. TTIK PD u qpyrue MCTOYHUKM IPaXIaHCKOTO MPOLECCyalbHOTO Mpa-
Ba // Poccuiickast octummst. 2003. Ne 4. C. 12.
2 CTIC «KoucynstantILmoc».
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Bce 3T1 BOIpOCH! TOJKHBI OBITh pa3pelieHbl CyIOM TIpU BIHECEHUN
pellleHnsT 0 pacTOpXKEeHMM Opaka, 3a MCKIIIOUEHHEM CIIOPOB O pasielie
WMYIIIECTBA, €CJIM OHU 3aTparnBalOT MHTEPECH TPeThbUX JUIl. B mmocmen-
HeM cirydae comtacHo 1. 3 cT. 24 CK P® cyn MoxeT BBIIEIUTL TpeOboBa-
HUE O pa3zesie UMYIIECTBA B OTAEIbHOE ITPOM3BOICTBO, HAIIPUMED, €CIIr
MMYIIECTBO, TOUIeXaIlee pasielny, He SBISIeTCS COOCTBEHHOCTBIO CYII-
PYTOB, a IPUHAIJICKUT TPETEUM JINIIAM, HAIIpIMEP POTUTENISIM CYIIPYTOB.
KpomMme Toro, B oTaenbHOE MPOU3BOJICTBO MOXKET OBITh BBIIEIEHO TPEOO-
BaHME O B3BICKAHUU aJIMMEHTOB Ha JIeTe, €CJIM Apyras CTOPOHA OCIapu-
BaeT 3aII1Ch 00 OTIIe MJIM MaTepyu peOeHKa B KHUTE aKTOB I'PaskKIaHCKOTO
COCTOSTHUSI.

ITyukr 12 mocranosneHus Ilnenyma BepxosHoro Cyma P® ot 5 Ho-
s0pst 1998 . Ne 15 «O mpuMeHeHUH cyJaMU 3aKOHOIATeIbCTBA MIPU pac-
CMOTPEHHU [IeJI O PaCTOPXKEHUM OpaKa» KOHKPETU3UPYET OCOOCHHOCTH
pasnenia MMyIecTBa CYIMpYroB, €CJIM CIIOp O HEM 3aTparMBaeT IipaBa
TpeTbux JUIL. IIpaBuio O BBIIEJIEHUM MMYIIECTBEHHBIX TpeOOBaHUA B
OTIEJbHOE TIPOM3BOICTBO HE pPACIIPOCTpaHsETCS Ha CiayJau paznesa
BKJIAIOB, BHECEHHBIX CYIIPYTaMH B KpEAWUTHBIC OPraHW3aIMU 3a CUeT 00-
IIMX JOXOIOB, HE3aBUCHMO OT TOTO, Ha MM KOTO M3 CYIIPYTOB BHECCHBI
JIEHEeXKHbIE CPEeNCTBA, TOCKOJIbKY MPU pa3zesie TaKUX BKJIAI0B MpaBa 6aH-
KOB WIM WHBIX KPEIWUTHBIX OpraHu3alMii He 3arparuBaipoTcs. Eciu xe
TPEeTHU JINIIA TIPEIOCTABIIIN CYIIPyTaM IeHEXHEIE CPpEACTBA M ITOCIICTHIE
BHECJIA MX Ha CBOE UM B KpEAUTHBIC OPTaHU3AllNM, TPEThH JIMIIA BIIpaBe
MPETbIBUTL MCK O BO3BPaTe COOTBETCTBYIOIINUX CyMM 1o HopMaM 'K PD,
KOTOPBIN MOUIEXKUT PACCMOTPEHUIO B OTAEIIHHOM ITPOM3BOACTBE.

MomeHTOM TipekpallieHus: 6paka, paCTOPTHYTOTO B Cyde, CUYMTAETCS
BCTYIUIEHHWE pEIlleHUsT Cyla B 3aKOHHYIO CUJIy. B TeueHue Tpex IHeil c
MOMEHTa BCTYIUIEHUSI PEIlIeHUs] B 3aKOHHYIO CUJIy CyI HaIlpaBJISIET BbI-
MUCKY M3 pellieHus B OpraH 3aIliCh aKTOB I'PaXKIaHCKOTO COCTOSIHUS I10
MECTY TOCYyIapCTBEHHOM PeTUCTpally 3aKJII0UeHMsT Opaka. B cooTBeTcT-
Buu ¢ 1. 3 ct. 169 CK P® naHHOe MpaBUIO HE PACIPOCTPAHSIETCS Ha
cityyau, Koraa 6pak Obu1 pacToprHyT 1o 1 Mast 1996 r. B cootBeTcTBUM CO
cT. 40 Konekca o 6pake u cembe PCOCP 1969 r. O6pak cumTajicst mpe-
KpallleHHBIM ¢ MOMEHTA PEeTUCTPALIMU PACTOPKECHUS B KHUTE 3aIIMCH aK-
TOB TpaXknaHCKOTO coctosiHusl. Kpome Toro, y cynoB He ObUTO 00sI3aHHO-
CTH TPEACTABJISATh B OPraHbl 3arca BHIMMCKU U3 PELIEHUI O paCTOPXKEHUU
6paka. Takum ob6pa3om, eciy HU OIUH U3 CyNPYroB HE o0palajics B op-
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raH 3arca c Ipocb0Oil 0 PerucTpalyu pacTopxKeHMsT Opaka, TO X Opak
CUUTAJICS COXpPAaHEHHBIM, HECMOTPS Ha BEIHECEHHOE CyIeOHOE pelleHIeE.
locymapcTBeHHast permcTpaivsi pacTOpXKEHUsT Opaka Ha OCHOBaHUM
pelIeHus cyla MOXET ObITh ITPOM3BeeHa B OpraHax 3aricH akTOB Ipax-
MAHCKOTO COCTOSIHMSI TakKe IO MECTY XKUTEIbCTBA OBIBIIMX CYIIPYTOB
(JI060T0 M3 HMX) Ha OCHOBAHMU BEITIMCKY M3 PEIICHUS CyIa U 3asIBICHUS
OBIBIIMX CYyNPYTroB (OMHOTO U3 HMX) WIM 3asBJIEHUS OMEKYHA HENeecro-
cobnoro cynpyra (1. 1 ct. 35 ®enepanpHoro 3akoHa «O0 akTax rpaxkiaH-
CKOro coctossHus»). IIpn BHeceHMM B KHUTY 3allUCU aKTOB TpakgaH-
CKOTO COCTOSTHUSI 3aIlTCH O PacTOp:KEHWU Opaka CymIpyTy IO €To Kejla-
HUIO MOXeT OBITh BO3BpallleHa aobpauHas pamuiaus. Cynpyru BIipaBe
BCTYIIUTh B HOBBIM Opak JIMIIb TOC/IE MOJTYyYeHUs] CBUIETEIbCTBA O pac-
TOPXXEHUM Opaka B OpraHe 3arca o MecTy XUTeIbCTBa JIIOOOTO U3 HUX.



I'JIABA 3. ITPABA 1 OBA3AHHOCTH CYIIPYT'OB

§ 1. JINYHDIE ITPABA U OBSA3AHHOCTH CYITPYTOB

XapakTepu3sys IIpaBa U 00SI3aHHOCTH TpaXkIaH, 3aKOHOIATETh B TIEp-
BYIO ouepenb UCXoauT 13 mosioxeHnit Konctutyiuu P®, roe yrBepxkaa-
eTcs TIPUHLIMIT paBeHCTBa rpaxnaaH. B yactHocTtH, B ¢T. 19 npeaycMoTpe-
HO, YTO BCE paBHHI Ilepe 3aKOHOM M cymoM. IIpu aToM rocymapcTBo ra-
PaHTUPYET paBEHCTBO IIpaB M CBOOOIN 4dellOBeKAa M TIpaxgaHMHA
HE3aBHUCUMO OT M0JIa, Pachl, HALIMOHATBLHOCTHU, SI3bIKA, TIPOMCXOXACHUS,
MMYILIECTBEHHOTO U JOJDKHOCTHOTO MOJIOXKEHMSI, MeCTa KUTEJIbCTBA, OT-
HOIIIEHUST K PEJIUTUU, YOeXKIeHU, TIPUHAIUIEKHOCTH K OOIIeCTBEHHBIM
OOBEMMHEHUSIM, a TAKXKE IPYTUX OOCTOSITENIbCTB. 3ampeialoTcs JTo0be
¢opMBI OrpaHUYEeHUS TIpaB TpaKaaH 1O MPU3HAKaM COLIMAIBHOM, paco-
BOW, HallMOHAJIBHOW, A3BIKOBOW WJIM PEJIMTMO3HON TMPUHAIIEXKHOCTH.
MyXunHa 1 XeHIIIMHA UMEIOT paBHBIE MpaBa U CBOOOILI I PaBHBIE BO3-
MOXHOCTH JUISI UX PeaTM3aIiH.

CemeliHbIN Komekc, pa3BuBas TojoxeHue Koncrurynnu PO, yka-
3bIBaeT B CT. 31 Ha TO, YTO KaXIblil U3 CYNPYroB cBOOOIEH B BhIOOpE
pola 3aHATUI, mpodeccu, MecT MpeObIBaHUS 1 XKUTENbCTBa. BMecTe ¢
TeM CYNPYKEeCKHe OTHOIIEHUS TIPEIIoJIaraloT CorlacoBaHNEe MHTEPECOB
cynpyroB. B coorBerctBunm c 1. 2 1 3 c1. 31 CK P® BOnIpOCH MaTtepnH-
CTBa, OTLIOBCTBA, BOCIIUTaHUsI, 0Opa30BaHUs NeTell U Ipyrue BOIPOCH
KM3HM CEMbU PEIIaIoTCs CyNmpyraMM COBMECTHO MCXOISl U3 IPUHIIMIIA
paBeHCTBa cyrpyroB. Cymnpyrd oOsi3aHBI CTPOWTH CBOM OTHOIICHUS B
ceMbe Ha OCHOBE B3aMOYBaXKeHMSI M B3aMMOIIOMOIIN, CONEUCTBOBATh
0J1aroMoJIyYuIo U YKPEIUIEHUIO CEMbU, 3a00TUTHCS O 0JIarOCOCTOSIHUU U
pa3BUTUM CBOMX meTeil. HeoOXxonuMo Mog4epKHYTh, YTO B3aUMOIEMCT-
BI€ ¥ COBMECTHOE peIlIcHNE BOIIPOCOB XKU3HU CEMBHM HE MOXET TPaKTO-
BaTbCS KakK YIIEMJIEHWE MpaB MO B3aMMHOMY COIJIACHIO; HAaoOOpOT,
Opak He mpeAdrojaraeT, a 3aKOH IMPSIMO 3ampeniaeT npexkpaneHue Win
M3MEHEHME JIMYHBIX IIpaB OMHOIO WMJIM obOouXx cympyroB. HamomHum
¢dyHImaMeHTaIbHOE TIOJIOXKEHUE, OCHOBaHHOe Ha cT. 55 KoHcTutyumu
P® u cr. 1 T'K PO, Beipac)keHHOE MPUMEHUTEIPHO K CEMETHOMY 3aKO-
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§ 1. Jluunoie npasa u 06s33aHHOCMU CYNPY208

HomatenbCcTBY B 11. 4 ¢T. 1 CK P®: «[IpaBa rpaxkngaH B cEMbE MOTYT OBITh
OTPaHUYEHBI TOJBKO HAa OCHOBAaHUM (heepayibHOTO 3aKOHA M TOJBKO B
TOI Mepe, B KaKO¥ 3TO HEOOXOAMMO B IIEJISIX 3allIUTHl HPAaBCTBEHHOCTH,
3[10POBbs, IIPAaB U 3aKOHHBIX UHTEPECOB IPYTUX YJIEHOB CEMbU U MHBIX
TpaxKIaH».

B mpaBoBoii suTepaType yoelieHO MOCTAaTOYHO BHUMAHUSI PAaBHOMY
IpaBy rpaKaaH Ha TPy U BEIOOD pona 3aHATuii u mpodeccuii’. [Tomaraem
BO3MOXHBIM 00paTUTh BHUMaHKWE HAa HOPMBI, coaepxxaliecs Bo Bceob-
1eit Jexapauuy npap 4enoseka’, B KOHBeHIMM 0 paBHOM o6palieHrn
¥ PaBHBIX BO3MOXHOCTSIX TSI TPYASIIIIUXCS MY>XYWH U KEHIWH: TPYIsi-
HIMecs ¢ CeMEMHBIMU obs3aHHOCTAMM OT 23 mioHs 1981 r.’ u B mpyrux
MEXIyHAPOAHO-TTPABOBBIX aKTaxX, Ha KOTOPBIX 0a3upyeTcss U COBPEMEH-
HO€ 0T€YEeCTBEHHOE 3aKOHOAATEhCTBO.

Cornacuo 4. 1 cr. 37 Koncrutynuu P® tpym cBobomen. Kaxkmbrit
WMeeT TTpaBO CBOOOIHO PacItopsKaThCsl CBOMMM CTIOCOOHOCTSIMU K TPY-
Iy, BBIOMpaTh pon AesiTeNbHOCTH U mpodeccuto. [Ipu 3ToM HUKTO He
MOXeT ObITh OTPAaHUYEH B TPYOOBBIX MpaBaX U CBOOOJAX WJIU TMOJTydYaTh
Kakue-nmbo npeumyiectsa (cr. 3 TK PDY).

Yrto kacaercs mpaBa CyNpyroB Ha CBOOOIY TE€pPEABVXEHUS, BBIOOD
MecTa TpeObIBaHMS M MecTa XXUTeIbCTBa, TO B ¢T. 20 'K P® ykaswiBaet-
cs1: «MecToM XUTeTbCTBA MPU3HAETCSI MECTO, TIe TPAaXKIAaHUH TTOCTOSTHHO
W TIPEUMYIIIECTBEHHO TIPOKMBAET.

MecToM KUTENhCTBA HECOBEPIIEHHOJIETHUX, HE JOCTUTIIMX YETHIP-
Ha[lATH JIET, WIN TpaXIaH, HAXOISIIKNXCS MO/ OMEKOM, MPU3HAETCS Me-
CTO XUTENbCTBA UX 3aKOHHBIX MPEICTaBUTENEN — poaUTeNeld, YChIHOBU-
Teseit wm oneKyHoB». 3akoH P® ot 25 utonst 1993 r. Ne 5242-1 «O mpaBe
rpaxngaH Poccuiickoit Menepaninn Ha CBOOOMY TepeIBUKEHMSI, BEIOOD
MecTa MpeObIBaHUS U XUTEJIbCTBA B npenenax Poccuiickoit @enepanun»
BMECTO MPOMKUCKU BBEJI PETMCTPALMOHHBINA yueT rpaxaan Poccun®. Og-
HOBPEMEHHO NaHHBIN 3aKOH yKa3bIBa€T HA TO, YTO PETUCTpAIUS WU

' Cm.: KommenTapuii k Tpymosomy komekcy Poccuiickoit ®@eneparun / OTB. per.
E.H. Cunopenko; M-Bo toctutiiu Poc. @eneparuu. M.: FOpaiit, 2003.

2 bubnuoreuka Poccuiickoit razetsl. 1999. Beim. 22—23.

3C3 PD. 1997. Ne 44. Cr. 5020.

4 Tpynosoii xonekc Poccuiickoit ®enepanyn ot 30 nekabps 2001 r. Ne 197-D3 // C3
P®.2002. Ne 1 (4. I). Cr. 3.

5 Bemomoctu Chesna HapooHbIX aenmyTaToB U Bepxosroro Coseta Poccmiickoit ®ee-
parmu. 1993. Ne 32. Cr. 1227.
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Thasa 3. Ilpasa u obs3aHHOCMU CYnpye08

OTCYTCTBUE TaKOBOI HE MOXET CJIy>KUTh OCHOBAaHUEM OTPAHUYEHUS WU
YCIIOBUEM peajn3alliu TIpaB U CBOOO TpaskiaH.

Eme coBceM HemaBHO 3aKOHOIATENIHCTBO M COOTBETCTBEHHO CyneOHast
TpaKTUKa MOYTH BCETNA CBSI3BIBAIIM TMPABO I'PaXIaH Ha MPOXUBAHWE B
KUJIOM TIOMellleHuu ¢ nponuckoii. [To naHHOMy Borpocy ObUIO COOTBET-
CTByIOIIlee pa3bsicHeHue B moctaHoeneHnun [Lrenyma BepxosHoro Cyna
CCCP or 3 ampeinst 1987 1. Ne 2 (11. 7) «O mpakTrKe TPUMEHEHUST CyTaMu
KMJIMIIHOTO 3aKOHOMATENLCTBa» . OIHAKO ¢ MPUHATHEM 3aKOHA O ITpaBe
rpaxnaH Ha cBobomy nepenprkeHus u Koncruryuuu PO 1993 r. Hopma,
conmepxamasicst B 4. 1 cr. 54 QKK PCOCP, Bcrynwia B mpoTUBOpeYre C
yKa3aHHBIMM aKTaMW W KakK CJieACTBHE Tpu3HaHa KOHCTUTYIIMOHHBIM
Cynom P® nexkoHctuTynmonHoit? (HoBblil KK P® Takux HOpM He co-
JIEPKUT).

ITpaBo BBIOOpa cympyrom damumnu permamenTupyercs cT. 32 CK PO.
JlaHHOE TIpaBO MOKET OBITh peaIM30BaHO TPEMSI CITOCOOAMMU.

ITepBrIit — cynpyru coXpaHsoT cBOM haMWINK (MHOTAA WX HAa3bIBAIOT
«a00pavHbIe haMUITUN» ).

Bropoii — cynpyru BEIOMpAIOT OOHY U3 NOOpPAYHBIX (haMWINA B Kaye-
CTBe 0011Ieil (haMuIuu.

Tpetuit — oguH U3 cynpyroB (Uau 00a) TIpHUCOEAMHSIET K CBoel amu-
Jmun hamMuIinio Ipyroro cyrpyra. I1pu aToM o6pa3yercs nBoitHas (haMuust
(manmpumep, Cunopos-HMBanos). TpoitHast haMuiTust He TOTyCKAETCsI.

IlepemeHa daMuianuu OMHUM U3 CYINIPYTOB HE BJIEYET 3a COOON mepe-
MeHy haMUIMU JPYTOro CyIIpyra.

Crenyer uMeTh B BUIY, YTO B CJIydae pacTOpKeHUs! Opaka CyNpyru
BIIPAaBE COXPAHUTH OOIMIYI0 (haMWJINIO UM BOCCTAHOBUTH CBOM TOOpad-
Hble (haMWINU.

§ 2. UMVIIIECTBO CYIIPYTOB, HAXWUTOE BO BPEMA BPAKA

B cootBerctBru co cT. 35 Koncruryuum P® npaBo yacTHOi coOCT-
BEHHOCTHM OXpaHsIeTCcsl 3aKOHOM. Kaxkmbrii BpaBe MMeTh MMYIIIECTBO B
COOCTBEHHOCTH, BJIAETh, MOJIB30BATHCS M PACIIOPSIKATECSI UM KakK €IIH-
HOJIMYHO, TaK ¥ COBMECTHO C APYTMMMU JIULIAMU.

' Cm.: Coopuuk mocraHosnenuii ITnenymos Bepxosubix Cymos CCCP u PCOCP
(Poccwiickoit @eneparum) mo rpaxkaaHcKuM aenam. M., 1995. C. 171.
2C3 PD. 1995. Ne 8. Cr. 1708.
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§ 2. Umywecmeo cynpyeos, Haxcumoe 60 8pems Opaxa

Bnanenue, monp30BaHUE M PACIIOPSIKEHUE MMYIIIECTBOM, HAXKUTHIM
CyIpyTraM# BO BpeMs Opaka, OCYIIECTBISIIOTCS T10 3aKOHY MM JOTOBOPY.
KoHeuHo Xe maHHOe AeIeH1e IBIIIeTCS YCIOBHBIM, MTOCKOJBKY KaK Tep-
BO€, TaK M BTOPOE OCHOBaHUE periaMeHTUpPYeTcsl (henepalbHbIMU 3aKO0-
HomaTeabHBIMU akTamMu. CiemyeT 0co00 MOTIepKHYTh, YTO PEryIMpPOBaHUE
TPOM3BOIUTCS WMEHHO (hemepabHBIM 3aKOHOOATEIIECTBOM, ITOCKOJIBKY
OTHOIIIEHUST COOCTBEHHOCTH OTHOCATCSI K TPaKIaHCKOMY 3aKOHOIATEb-
CTBY, KoTopoe B cooTBeTcTBMHU ¢ KoHctutymeit PD (ct. 71) oTHOCUTCS K
HMCKJIIOUUTENIbHOM KommeTeHIuu Poccuiickoit ®Menepauun. Hopmatus-
HBIe aKTHI cyoBeKTamMu Poccuiickoit Memepalinyt Mo JaHHBIM OTHOIIIEHM -
SIM TIPUHUMATHCST He BIIpaBe.

Hopma 1. 1 cT. 34 CK P®: «MMmymmecTBo, HAXXWUTOE CYIIpPyraMi BO
BpeMsT Opaka, SIBJISIETCSI UX COBMECTHOM COOCTBEHHOCTBIO» 3BYUMT KaK
nMIIepatuBHas (00IIe00sI3aTeIbHASI), OMHAKO TaHHOE ITOJIOKEHNE HEellhb-
351 paccMaTpuBaTh BHe CBsI3M co cT. 33 CK P®, a Takke aHAJIOTMIHOM 110
CyTU, HO BBIPOXKEHHOM, KaK HaM IpeJCTaBiseTcs, B 0oyiee JaKOHUYHOM
dopme Hopmoit 1. 1 ct. 256 TK PD: «MMyliiiecTBO, HAXKUTOE CYIIpyramu
BO BpeMsI Opaka, SIBJISIETCS X COBMECTHOI COOCTBEHHOCTEIO, €CIIN JOTO-
BOPOM MEKIy HUMM He YCTAaHOBJICH MHOM PEeXXNM 3TOT0 UMYIIIECTBa».

OO0 MMYILLIECTBEHHOM JIOTOBOpPE MEXIY CcynmpyraMu (O0pauyHOM JOTOBO-
pe) cM. 1. 4 HacTosIIei pabOThHI.

0061128 cOOGCTBEHHOCTD CYIIPYTOB SBJISIETCS pa3HOBUIHOCTHIO COBME-
CTHO# cobcrBeHHOCTH!. OTHOLIEHMSI COOCTBEHHOCTU CYIPYrOB perjia-
MeHTUpYyIoT CeMelHbI KOAEeKC, a TakKe psaa HopM I'paxkmaHCKOro Ko-
nekca (cT. 244, 253—256).

HezaBucuMo oT cmocoba ydyactusi B (hOPMUPOBAHUM COBMECTHOM
COOCTBEHHOCTM CYNpPYTrM MMEIOT paBHBIE MpaBa Ha 00Ilee MMYIIECTBO.
B cyne6Holt mpakThKe HEOMHOKPATHO PacCCMaTPUMBAIMCh CITIOPHI, CBSI3aH-
HBIE ¢ JIbTOTHBIM MpUoOpeTeHrneM umyiiectsa. Tak, B Onpenenenun Cy-
IeOHOM KOJUIETMH II0 TpaxmaHCKuM neidaM BepxoBHoro Cyma P® ot
10 beBpans 1997 r. ykasbiBaJIoCh Ha TO, YTO aBTOMOOWJIb, BBIAEIEHHBIN

! MemepanbHEIM 3aKOHOM MOTYT OBITh YCTAHOBJIEHBI M IPYTHE BUIBI COBMECTHOM COB-
crBeHHOCTH. Tak, B 'K P® yka3wiBaeTcss Ha COBMECTHYIO COOCTBEHHOCTD YWIEHOB KPECTh-
STHCKOTO (hepMepcKoro xo3siiicTsa (ct. 257—258). Kpome Toro, B COBMECTHOI COOCTBEHHO-
CTU HAXONIUTCSI MMYIIECTBO OOIIETO MOJb30BaHUS, MTPUOOPETeHHOE WM CO3MaHHOE Cajo-
BOIYECKUM, OTOPOIHUYECKUM WU JAYHBIM (HEKOMMEpPYECKMM) TOBAPUILECTBOM (CM. CT. 4
®enepanbHOTO 3aK0HA «O CaTOBOMYECKUX, OTOPOIHMYECKUX U JTAYHBIX HEKOMMEPUYECKUX
obwvenmHeHUsX rpaxnan» // C3 PD. 1998. Ne 16. Cr. 1801).
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Thasa 3. Ilpasa u obs3aHHOCMU CYnpye08

10 JIbTOTHOM 1I€He OMHOMY M3 CYIIPYTOB IO MECTY PabOTHI KaK ITOOIIpe-
HIE 332 TOOPOCOBECTHHRIN TPYI, MOMIEXKUT BKIIOUYEHUIO B 00IIIee UMYIIe-
CTBO CYTIPYTOB IIPU pa3pelieHun CYJIOM CITOpa O pasfesie 3TOTO WMYIIIe-
crBa'. B oT/iMuKe OT J0J1€BOM Y YYACTHUKOB COBMECTHOM COOCTBEHHOCTU
HET ONpenejieHHOH MOJM B IpaBe OOIeil COOCTBEHHOCTH, OHA MOXET
BO3HUKHYTH TOJIBKO TIPM BBIIEJIEC WJIM pasielie, T.€. B Cllydae IIpeKpalie-
HUS CYIIECTBOBAHMS COBMECTHOM COOCTBEHHOCTH.

B cootBerctBun ¢ 11. 2 cT. 34 CK P® K uMyIIecTBy, HaXKUTOMY CYII-
pyramu Bo BpeMsI Opaka (00IeMy UMYIIECTBY CYIIPYTOB), OTHOCSITCS 10-
XOIBI KaXXIOTO M3 CYIIPYTOB OT TPYIOBOU AESATEILHOCTU, IPEIITPIHIMA-
TEJLCKOM NEeITeIbHOCTA M PEe3yJIbTaTOB WHTEJIIEKTYaIbHON IeSITeIHbHO-
CTH, TOJIyYeHHbIE MUMU TEHCHUM, TOCOOUS, a TakKKe WMHBbIE JEeHEXHbIE
BBITUTATBI, HE MMEIOIIME CIIeIIMaJIbHOTO IIeJIEBOT0 Ha3sHAauYeHUs (CyMMBI
MaTepHaIbHOI TTOMOIIM, CYMMBI, BHITUTAYCHHBIE B BO3MEIICHHE yIepOa
B CBSI3W C YTPaTON TPYHOCITOCOOHOCTH BCJICACTBHE YBEUbS JTMOO MHOTO
TMOBPEXIEHUS 3M0POBbs, U Ap.). OOLIUM MMYIIECTBOM CYNPYTOB SIBJISI-
IOTCSI TaKKe TPHUOOPETEHHBIE 3a CYET OOIIMUX ITOXOMOB CYIPYTOB IBUKU-
MBI ¥ HEIBIDKAMBIC BEIIIU, IIEHHBIC OyMaru, Tan, BKJIambl, JOJIW B Karu-
Tajie, BHECEHHBIE B KPEAUTHBIC YUPEXKIACHUS WIM B MHBIE KOMMEpPYECKIUe
OpraHM3alrU, U TI000E IPYroe HaAKUTOE CYPyraMy B Mepuoj Opaka umy-
ILIECTBO HE3aBMCHUMO OT TOTO, Ha MMSI KOTO U3 CYIIPYTOB OHO IIPHOOPETEHO
OO0 Ha MMSI KOTO WJIA KEM M3 CYIIPYTOB BHECEHBI JEHEXKHBIE CPEICTBA.

B 1. 2 cr. 34 CK P® nmaetcst mpuMepHBIi epedeHb NCTOUHUKOB BO3-
HUKHOBEHMS ITpaBa COBMECTHOI COOCTBEHHOCTHU CyIpyroB. OCHOBaHUSI -
MU BO3HMKHOBEHMUsI TIpaBa 00IIeii COBMECTHOI COOCTBEHHOCTHU CYMPYTOB
SIBJITIOTCSI TaKWe TPakIaHCKO-TIPaBOBBIE CHEIKM, KaK KyIUIS-TIPOmaka,
Me€Ha, fapeHue, HacjleI0BaHue U JIp.

K 0o0bekTamM COBMECTHOI COOCTBEHHOCTHU CYIPYTrOB OTHOCUTCS UMY-
IIECTBO (B TOM YMCJIE MMYILIECTBEHHBIE IIpaBa), IIPUOOPETEHHOE CYIIPY-
TaMH IIpY COOTIONeHUN ABYX YCIOBUIA.

Bo-niepBbix, UMYILECTBO JOXKHO OBITH HAXXWUTO BO BpeMs Opaka. Kak
caemyer u3 1. 2 cT. 256 TK P®, Bemy, nmpuHamIeXaBIIie KaxaoMy 13
CYNPYTOB 10 BCTYIUIEHUS B OpakK, HEe BXOMSIT B COCTaB COBMECTHOIO MMY-
IIeCTBa.

Bo-BTOpBIX, UMYILIECTBO AOJKHO OBITh MIPUOOPETEHO HA OOLIME Cpel-
ctBa. CormacHo 11. 2 cT. 256 TK P® n cT. 36 CK P® Beu, mosydeHHbBIE

! Brojretens BepxosHoro Cyna PD. 1997. Ne 6. C. 10.
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§ 2. Umywecmeo cynpyeos, Haxcumoe 60 8pems Opaxa

OIIHVM M3 CYIIPYTOB BO BpeMs Opaka B Aap, B OPSIAKE HACIEIOBaHUS WU
110 UHBIM 0€3BO3ME3IHBIM CIeIKaM, SBISIOTCS €T0 COOCTBEHHOCTEIO.

BaxxHo oTMETHTB, YTO OOIIMM MMYILIECTBOM CYIIPYTOB SIBJISIETCS TIPHOO-
PETEHHOE 3a CYET UX OOIIUX TOXOIOB ABMKMMOE U HEMBMKUMOE UMYIIIECTBO
HE3aBMCUMO OT TOTO, HAa MM$I KOTO U3 CYIIPYTOB OHO TIPMOOPETEHO' .

3akoHoO#aTelb, yCTAHABIUBAS IIPABUJIO O COBMECTHOM COOCTBEHHOCTH
CYIIPYTOB, JeJlaeT UCKITIOYeHNE, Kacawoleecsl Cyab0bl Bellleil MHINBUIY-
aJIbHOTO TOJIb30BaHMs. Takoe MMYIIECTBO, KpOME AparolieHHOCTed u
IPYTUX TIPEIMETOB POCKOIIM, MPU3HAETCSI €IWHOJUYHOM COOCTBEHHO-
CTBIO TOTO CYIIPYTa, KOTOPBI MU ITOIb30BaJICS.

B cocTaB coBMECTHOTO MMYyIIeCTBAa MOXKET OBITh BKITIOUEHO JIIOOO0E
JIBUXXMMOE M HEIBUXXMMOE MMYILIECTBO, HE U3BITOE W3 I'PaKIaHCKOTO
oboporta: eHbIU, MEOEeJIb, LIEHHbIE OyMaru, SKUBOTHBIE, XUJIbIE TTIOMEIlIe-
HUS, TIPEOIIPUSITUS, 3eMeIbHBIC YIaCcTKU MW T.IM. MMyImecTBo, HaxXWTOe
CyIIpyramMu BO BpeMsl Opaka, OTHOCUTCS K COBMECTHON COOCTBEHHOCTH
HE3aBHUCUMO OT TOro, Ha KOro KOHKpeTHas Bellb odopmieHa. Hampu-
Mep, aBTOMOOWJIb WJIM KOOIlepaTMBHasI KBapTHpa, Mah 3a KOTOPYIO BbI-
IUTAaYeHBI, 3a9acTyI0 0(OPMIISTIOTCSI Ha OTHOTO M3 CYIIPYTOB, MEXIY TeM
MpU COOJTIONEHNN BBITIIE PACCMOTPEHHBIX YCJIOBUI JTaHHOE MMYIIIECTBO
SIBJISIETCSI COBMECTHOM COOCTBEHHOCTBIO CYIIPYTOB.

B 0630pe cyne6Hoi1 npakTuku BepxosBHoro Cyma P®d 3a III kBapTan
2002 . Mo TpaxmaHCKUM feyiaM (yTB. moctaHoeieHueMm [Ipe3mmamyma
BepxosHoro Cyna PD ot 4 nekabps 2002 T.)* comepKUTcs BOIPOC: MO -
JIexxaT JIM BKJIIOUEHHUIO B COCTaB COBMECTHON COOCTBEHHOCTM CYIPYTOB
aKIMU, TIPUOOPETEHHBIE OTHUM U3 CYIIPYTOB IPH MPUBaTU3ALIMU TIPEI-
TIPUSTHS TI0 JIBTOTHOI TTOATINCKE?

B oTBeTe yKazaHo, 9TO B COOTBeTCTBUU C 11. 2 CT. 34 CK P® K nmytie-
CTBY, Ha&XXUTOMY CyIIpyramu BO BpeMs Opaka (oOliemMy UMYIIECTBY CYII-
DPYTOB), OTHOCSTCS TOXOMBI KaXIOTO U3 CYIIPYTOB OT TPYAOBOU AesTEb-
HOCTH, TIPeATIPUHUMATEIIHCKON IeSITeTbHOCTA U PE3YJIBTATOB MHTEIIEK-
TyaJbHOM IeSITeTbHOCTH, TIOJy9eHHbIe UMW TIEHCHUM, TTOCOOMSI, a TaKXKe
WHBbIE JEHEXHbIE BBIIUIATHI, HE MMEIOLIKE CIIeIUaJbHOTO I1IeJIEBOTO Ha-
3HauYeHUs (CyMMBI MaTepHaIbHON ITOMOINM, CyMMBbI, BBIIUIAYEHHLIE B
BO3MEILIEHNE yiiepda B CBS3U C yTPATON TPYAOCIIOCOOHOCTH BCIIENCTBYE
YBEUbs WU MHOTO TTOBPEXIEHUS 3M0POBB, 1 Ap.). OOIIUM UMYIIIeCTBOM

! Brojuretens Bepxosroro Cyna P®. 2002. Ne 9. C. 7.
2 Bromnetens BepxosHoro Cyma P®. 2003. Ne 3. C. 10.
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CYTIPYTOB SBJISIOTCS TaKXKe MPUOOPETEHHBIE 3a CYET OOIIMX JOXOIOB CYII-
PYTOB OBIDKMMEIE ¥ HEIBMKMMBIC BEIIN, [ICHHbIC OyMaru, Imaun, BKJIaIbl,
JIOJTM B KallMTaJle, BHECEHHBIC B KPEAUTHBIC YUPEXKICHHUS WIN B WHBIC
KOMMeEpUYECKHe OpraHuM3alluy, W JII00€ Ipyroe HaXUToe CyIpyramu
MMYILIECTBO HE3aBUCUMO OT TOTO, Ha MMSI KOT'O M3 CYIIPYTrOB OHO IIPHUO0-
peTeHo MO0 Ha MMSI KOTO WJIM KeM W3 CYIIPYroB BHECEHBI JICHEXHBIE
CpeIncTBa.

Takum ob6pazom, eciau 3TU LieHHbIe OyMaru ObLIM TMOJIy4eHBI CYIpY-
TOM B pe3yJibTaTe ero TPyJAOBOTO y4acTHUsl Ha NMPUBATU3MPOBAHHOM TIPE-
IPUSTHHN B TIepUOa Opaka, TO OHU SIBJISTFOTCSI COBMECTHBIM MMYIIIECTBOM
cynpyroB. Ecim ke oHM OBITM TIPUOOPETEHBI XOTS W BO BpeMsI Opaka, HO
Ha JIMYHBIE CPEACTBA Cylpyra Wiu MPUYUTAIOTCS €My 3a TPYIOBOE yya-
CTHEe B paboTe MPEaNpUSATUS IO BCTYIUIEHUS B Opak, OHU HE MOJDKHBI
BKJTIOYATHCSI B 0OIIIee MMYIIECTBO CYIIPYTOB, TaK KaK HE ObUIM HAXWUTHI
VMU B Tiepuof Opaka.

CornacHo 11. 3 cT. 34 CK P® mnpaBo Ha 00Iee MMYILECTBO CYIIPYyTroOB
MPUHAIIEXUT TaKXkKe CYIpyry, KOTOPBIM B Mepuon Opaka OCYIIECTBIISI
BEeICHME JOMAIITHETO XO3SIMCTBA, YXOM 3a IeTbMM WJIX 110 IPYTUM YBaXKM-
TeJIbHBIM IIPUYMHAM HE MMEJI CaMOCTOSITeIbHOTO noxona. I1pu atom Ko-
JIeKC He JaeT MCUePIbIBAIOIIMI ITepeYeHb YBAXKUTEIbHbBIX TPUYMH, Ha3bl-
Basl TOJBKO IIBE: BEACHUE MOMAIIHEIrO XO3SMCTBA U YXOI 3a IEThbMHU.
IIpencrapmsieTcs, 4TO YBaXUTEIbHBIMU IIPUUYMHAMM CJIEOyeT CYUTATh
OTCYTCTBHME CaMOCTOSITEJTbHOTO NTOXOJa B CBSI3W C 0O0JIe3HBIO, y4eOoid,
CpOYHoOI1 cityx00i1 B BoopyxxeHHbix Cuax u T.II.

B Tex cimyvasix, Korma CYINpyru sSIBJISTFOTCSI YYaCTHUKAMM COBMECTHOM
cobcTBeHHOCTH, OHH, corntacHO CT. 253 'K P® u ct. 35 CK PD, coobmia
BJIAJICIOT W ITOJB3YIOTCSI OOIIMM WMYIIECTBOM. PacropspkeHre TaKuM
MMYILECTBOM OCYIIIECTBISIETCS CYNpyraMM II0 B3aMMHOMY COIJIACHIO.
B cygae pacriopsokeHUsT OOIIMM MMYIIIECTBOM OTHUM U3 CYIIPYTOB 3a-
KOHOIATEIb YCTAHABIMBAET IIPE3YMIIIIMIO COTJACHsl BTOPOTO CYyIIpyTa.
IIpu oTCYTCTBMM COTTIaCHSI BTOPOI CYMpyT BIIpaBe TpeOOBaTh IMPU3HAHUS
CyIOM HENEeUCTBUTEIbHOCTH CAEJIKU IO PACIOPSKEHUIO OOIIUM UMYIIIe-
CTBOM JIMIIIb B CJIy4yae, €CJIM Ipyrasi CTOpPOHaA CIEJKU 3Haja JIM00 JOIKHA
ObL1a 3HATh O TAKOM OTKa3€e.

B I'paxkmaHCKOM KoOmeKce ITPe3yMITIINS COIJIACUsI He OTpaHNINBAaJIach
BUIOM OTYYXXJIAEMOT0 MMYILIECTBa JIMOO (hopMOii 1oroBopa 006 OTUyXe-
Huu. o BctyrmieHus B cuity CeMeiHOro Komekca Cympyr MOT CaMOCTOSI-
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TeJIbHO MPOJATh (MJIM PACIIOPSIUTHCS MHBIM 00pa3oM) JT000e UMYIIIECT-
BO, BKITIOYAST HEABIKMOCTb.

Cratps 35 CK P® nmukBuanpoBajia TaHHBIM ITpo0es1, yKa3aB Ha HE0O0-
XOIMMOCTh HOTApUAJIbHOTO YIOCTOBEPEHUS COTJIaCHsI CYIIpyra B CIIydasix:

OTUYXIEHUST IPYTUM CYTIPYTOM HaXOJsILElicsl B COBMECTHOU cOOCT-
BEHHOCTH HEIBWXUMOCTH,

COBEpIICHUS CHENIKUA, TPeOYIoIIei HOTapHaIbHOTO YIOCTOBEPEHUS U
(1K) ToCcyaapCTBEHHOM pEeruCTpaliii.

[Ipu oTcyTcTBMM Hamiexalle ohOPMIEHHOTO COIJIacusl CyNpyr B Te-
YeHUe rojfia BIOpaBe TPeOOBaTh IIPU3HAHUS COEIKU HEIEMCTBUTEIbHOIM.
OueBUIHO, YTO paccMaTpuBaeMasi HOpMa MOCITYKHUT 3alllUTOM CEMBU OT
HeoOAyMaHHBIX pellleHUii HepaauBbIX cynpyroB. [1pu aToM Hopma cT. 35
CK P® ne nportusopeunt I'K PP, mockoneky B 11. 4 cT1. 253 TK P®D ro-
BOPUTCSI O BO3MOXHOCTH YCTAHOBJIEHUS OTJIMYHOTrO OT JaHHoro Komekca
peXrMa BJIaJeHUS, TTOJIb30BaHUS U PACITOPSIKEHUsS COBMECTHOM COOCT-
BEHHOCTbIO.

ITocne cMepTH TepeXXMBIIETO CyIIpyra — y4acTHMKA COBMECTHOM c00-
CTBEHHOCTU HACJIEACTBO OTKPBIBAETCS B OOIEM MOpSAKE. 3HAYUT, €CIIn
€CThb 3aBelllaHue, TO K HaCJIeOBAaHUIO TIPU3BIBAETCS JIMIIO (JIMIIa), yKa-
3aHHOe B HeM. Eciu Xe 3aBeniaHus HET, TO MMYIIECTBO, IIpUHAIIEkKA-
1Iee Cynpyry eIMHOJMYHO, 1 IIPaBO Ha J0JII0 B COBMECTHOI COOCTBEHHO-
CTHU TEPEeXOAdT HaclleAHUKAM IIEPBOil o4Yepeau, K YMCIIy KOTOPbIX OTHO-
CUTCS W Cympyr ymepimero. Hampumep, Cynpyri Ha MOMEHT CMEpPTH
OTHOTO M3 HUX MMEJIM Ha IIpaBe COBMECTHOM COOCTBEHHOCTH, KpOMe
MpOYEro MMyIIEeCTBa, KBapTupy. I1pn 3T0M 3aBelaHus He ObIIO, a 3Ha-
YUT, HACJIe[OBAHUE JOJDKHO OCYILECTBIISATLCS 110 3aKOHY. C y4eToM TOro
4TO y CyNpPYroB MMEIOTCS IBOE NETEi, HACIENCTBO OTKpPhLIBAETCS Ha !/,
JIOJIU B TIpaBe COOCTBEHHOCTH Ha KBapTHUPY, T.€. PacpenesieTcss Ha TPOUX
HACJIEMHUKOB B PaBHBIX AOJISIX — MIEPEKUBLIETO CYIIPyra U IBOMX JETEA.

Hapsiny ¢ uMyiiecTBOM, IIpUHAUIEKAIIMM CYIIpYraM Ha IpaBe o0lleit
COOCTBEHHOCTH, KaXXIOMY M3 CYIIPYTOB IPWHAIJICXKUT Ha IIpaBe €IUHO-
JIMYHOM (MHIMBUAYaJbHOW) COOCTBEHHOCTU TO WJIM MHOE MMYIIECTBO.
CocTaB M KOJIMYECTBO TAKOrO MMYILECTBA 3aBUCSAT OT Pa3JIMYHbBIX IOpU-
ITYECKNX (haKTOB.

NmymiecTBo, mpuHamiexaiiee KaXaoMy W3 CYNpyroB (pa3menbHoe
HMMYIIIECTBO), NEUTCS (MOXET ACJIUTHCS) Ha TPU YaCTH.
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Bo-miepBhIX, 1OOpayHOE€ MMYIIECTBO, T.€. MMYIIECTBO, MPUOOpPETEeH-
HOE I0 3aKIIoYeHUsT Opaka. BaxkHO OTMETHTBH, YTO TakKKe HE SBIISIETCS
OOIIIMM COBMECTHBIM MMYIIECTBO, IIPUOOPETEHHOE XOTS W BO BpeMs Opa-
Ka, HO Ha JIMYHbIE CPENCTBA OMHOTO M3 CYNPYTOB, MpUHAJIEXaBIINE EMY
110 BCTYIUIEHUS B 6pak’.

Bo-BTOpEIX, 6€3B03ME3THO MPHUOOPETEHHOE UMYIIIECTBO, T.€. UMYIIIE-
CTBO, TIPUOOPETEHHOE BO BpeMs Opaka Mo 0e3BO3Me3THBIM TpakIaHCKO-
npaBoBbIM craesikaM. K TakuM caenkam 3aKOH OTHOCUT HaclieqoBaHUE,
JIOTOBOP TapeHUs, a TAaKXKe IMPHUOOpeTeHNE XKUIOTO TTOMEIIEHUS B TTOPSII-
Ke TpuBaTh3annn’. [0CyqapCTBEHHBIE M MHBIE HATPagbl TAKKE OTHOCHT-
¢S K pa3fgeTbHOMY UMYIIECTBY.

B-TpeTbux, MHAMBUAYAJIbHOE MMYILECTBO, T.€. BEIIM WHAWMBUIYab-
HOTO TIOJB30BAHMSI, B TOM 4YHMCJIe M MPUOOpPETEHHBIE 3a CYET OOIIMX
cpencts. B cr. 36 CK P® Ha3bIBaloTCS TOJIBKO OfEXAa U 00yBb U HE Ja-
eTCsI MCUepITBIBAIONINI TIepedeHb TAKOTO MMYIIIeCTBa. BMecTe ¢ TeM ode-
BUIHO, YTO K TaKKMM BelllaM CJIeTyeT OTHECTU U Oefibe, U MPeaMeThl Y-
HOI TMTUEHBI, U IPYroe MMYIIECTBO, B OOBIYHBIX YCIOBMSIX MpeIHa3HAa-
YeHHOE JIJIST UCTIOJIb30BAHUSI TOJIBKO OTHUM JIUIIOM.

WckmoueHne M3 TAHHOTO IIpaBWIa COCTABIISIET JIUIIb WMYIIECTBO,
OTHOCHIIIeecs] K IparolieHHOCTSIM U MHBIM IpeaMeTaM POCKOIIIN.

CornacHo ct. 37 CK P® umyliecTBO KaXI0ro U3 CypyroB MOXET ObITh
MPU3HAHO UX COBMECTHOI COOCTBEHHOCTBIO, €CJIM OyIeT YyCTAaHOBJICHO, UTO
B TIepro Opaka 3a cueT OOIIEero MMYIIEeCTBA CYIIPYTroB WM UMYIIIeCTBa Ka-
KIIOTO U3 CYMPYToB JIMOO TpyAa OMHOTO W3 CYMPYroB ObUIA NMPOU3BENECHBI
BJIOKEHMSI, 3HAYUTEJIbHO YBEJIMIMBAIOLINE CTOMMOCTh 3TOTO MMYIIECTBA
(KaImMTaabHEBIA peMOHT, PEKOHCTPYKIIHS, TIepeo0OopyIOBaHME 1 1. ).

OOBEKTOM JAHHOI HOPMBI, KaK MPAaBWIO, BBICTYITAET TIEPBOHAYAIEHO
MpUHAIJIeXallee OJHOMY M3 CYIPYroB HEIBIDKMMOE MMYIIECTBO: XKWJION

! MMocranosnenue IMnenyma Bepxosuoro Cyma Poccuiickoit Menepaunu ot 5 HOsAOpA
1998 1. Ne 15 «O npuMeHeHUU CyJaMU 3aKOHOIATENIbCTBA MPY PaCCMOTPEHUM JeNT O pac-
TopxXeHun Opaka» // Poccuiickas razera. 1998. 18 Hos6ps; bubnuoreuka Poccuiickoii
razetsl. 1998. Boim. 34.

2 CneyeT UMeTh B BUIY, YTO B MepPBOHAYaAIBbHON pefakunu oT 4 mons 1991 r. 3akoHa
PCOCP «O npuBatuzauuu xuiuiiHoro goumna 8 PCOCP» npemiaraics KOMOMHUPOBAH-
HBIA coco0, T.e. 18 KB. M Ha WwieHa CeMbM IUTIOC 9 KB. M Ha CEMBIO OECIUIaTHO; €CJIU TUIO-
maab OblIa OOJIbIIE, TO €€ CIeAOoBao BEIKyNaTh. OnHako 3akoHoM PCDCP ot 23 nekabps
1992 r. mpenycMmoTpeHa «OecriiaTHas mepenada B COOCTBEHHOCTb TpaXklaH 3aHWMaeMOTO
VIMJ XWJTbs» HE3aBUCUMO OT TUTOTIAIIA.
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JIOM, KBapTHUpa, rapax, MpearnpusiTie, peuHoe cyqHo u T.10. s mpusHa-
HUS TAKOTO MMYIIIECTBA OOBEKTOM OO0IIEN COOCTBEHHOCTU CYIPYroB HEOO-
XOIIMMO HaJIM4Ke IBYX OOCTOSITEILCTB: TEXHUIECKOTO U IOPUIMYECKOTO.

K texHnueckoMy OTHOCHUTCSI OCYIIECTBIIEHHE PEKOHCTPYKIIMHU, Karu-
TaJIbHOTO PEMOHTA, MIepe0OOPYIOBAHUST, HAICTPONUKY U T.II.

K ropunnueckomy ciiemyer OTHECTM TPU3HAHUE CYIOM YBETUYCHUS
CTOMMOCTA OOBEKTa 3a CYET BBHIIIEHA3BAHHBIX TEXHUYECKMX OOCTOSI-
TenbcTB. Ha mpakTuke cynbl yYUTHIBAIOT TOJIBKO CYIIECTBEHHOE YBEIM-
YeHHe CTOUMOCTH UMYIIECTBA.

Kak BepHo otMeuanocs JI.I'. Ky3HeNoBOii, peyb UIET O «EpPEeBOAC»
CcaMOT0 MMYIIIECTBA U3 pa3psiia pa3aeIbHOTO B pa3psiy 00IIero, COBMECT-
Horo. [Ipu 3ToM HENmpaBUJIBHO OTHOCUTH K COBMECTHOI COOCTBEHHOCTH
CYTIPYTOB HE caMy Belllb, CTOMMOCTb KOTOPOUl YBETMUMWIACh B Pe3yjIbTaTe
TMPOM3BENEHHBIX B HEE BJIOXEHWI, a JIUIIh YacTh BEIN, COOTBETCTBYIO-
LIYIO CyMME, Ha KOTOPYIO YBEJIMUMIIACH €€ CTOUMOCTD .

Ecnu nHOe He yCTaHOBJIEHO AOTOBOPOM, TO CYIpPYTaM, SIBIISTIOIIUMCS
YJeHaMHU KPECTbIHCKOTO ((hepMepCcKOro) Xo3sicTBa, MUMYIIECTBO TIPH-
HAJJIEXXUT Ha TpaBe COBMeCTHOM cobcTtBeHHOCTH (cT. 257, 258 TK). On-
HaKoO B JIaAHHOM CJIy4ya€ COBMECTHasl COOCTBEHHOCTh MMEeT HEKOTOphIe
oTNnYus. B 4acTHOCTH, CyOBEKTaMU TIpaBa COBMECTHOU COOCTBEHHOCTH
KPEeCThSIHCKOTO ((hepMepCKOro) Xo3sicTBa MOTYT OBITh HE TOJBKO CYII-
pyru. Ho rnaBa xo3siiicTBa MpU3HAETCST MPEATIPUHAMATETIEM C MOMEHTA
TOCYIapCTBEHHOW PErMCTpalliu XO35IMCTBA.

OOBEKTOM COBMECTHONM COOCTBEHHOCTM KpeCThsIHCKOTro (depmep-
CKOTO) XO35IMCTBA BBICTYMAET UMYIIECTBO, TPUOOPETEHHOE /IS XO3SICT-
Ba Ha o0IIMe cpencTsa ero wieHoB. K TakoMy uMyiecTBy, B 4aCTHOCTH,
OTHOCSITCSl TIPEJOCTaBJIEHHBII B COOCTBEHHOCTh XO3STMCTBY WJIM TIPUOO-
PETEHHBIN 3€MENbHBII YYaCTOK, HACAXKIEHMWS, XO3SIUCTBEHHBIE W WHbBIE
TMOCTPOUKU, METMOPATUBHbBIE U PYTUE COOPYKEHUS, TIPOIYKTUBHBINA U
pabouuii CKOT, MITUIIA, CETHCKOXO3SICTBEHHAST M MHAST TEXHUKA U 000pYy-
JIOBaHKWE, TPAHCIIOPTHBIE CPENCTBA, WHBEHTAph W JPYroe MMYIIECTBO.
Inoasl, NpoAyKIIUS U TOXOMbI, TTOJTYYEHHBIE B PE3YIbTATE AESITETbHOCTH
KPEeCThSHCKOTO ((hepMepCKOro) X03sIMCTBA, SBISIOTCS OOIIMM MMYIIIECT-
BOM WJIEHOB XO3SIMICTBA U UCITOIB3YIOTCS 10 COTJIAIIIEHUIO MEXITy HUMMU.

' CM.: Kysneyosa JI.I. HexoTopbie BONPOCHI MPaKTUKU IIPUMEHEHHS 3aKOHOIATEIbCTBA
0 pasmebHOM M COBMECTHOM HMYIIECTBE CYNPYroB // 3aKOHOMATEIhCTBO O Opake U CEMbe
U TIpaKTUKa ero npuMeHeHus. Ceepiosck, 1989. C. 47.
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[Tpu BBIXOIE M3 XO3SiICTBA OMHOTO M3 WICHOB 3€MEJIbHBIN YIaCTOK U
CpeICTBa TIPOM3BOACTBA, IIPMHAICKAIINE KPECThIHCKOMY (depmep-
CKOMY) XO3STMCTBY, paslely He TojuiexkaT. Belmenmuii u3 xossiicTBa
MMeEET TPaBo Ha MOJydYeHUE AeHEXHOM KOMITEHCAllMi, COpa3MEepPHOI ero
JIoJie B 0011Ieii COBMECTHOM COOCTBEHHOCTH Ha 3TO MMYILECTBO.

ITpu mIpekpalieHnn KpeCThIHCKOTO ((hepMepCKOTo) X03siCTBA B CBSI-
31 C BBIXOJIOM M3 HETO BCEX €ro YJEHOB WJIM 10 UHBIM OCHOBAHUSM 00-
111€€ UMYIIIECTBO MOIJIEXUT pa3ney.

Pasgen obiuiero nmmyiectsa cyrpyros peryaupyercst cT. 38 CK P®.
Ha ocHoBaHMM mAaHHOW CTATBM pa3mesl OOIMEeT0 MMYIIEeCTBa CYIIPYTOB
MOXeT OBITh TPOM3BENEH KaK B Mepuoj Opaka, TaK M TTOCJIe eT0 pacTop-
JKEeHUS 0 TPEOOBAHMIO JIIOOOT0 M3 CYMPYToB, a TAKXKe B Clydyae 3asiBiie-
HUSI KPEeOUTOPOM TpeOOBaHUS O pasfesie OOIIero MMYIIEeCTBa CYyIpPyTroB
IUIST OOpalIeHus] B3BICKAHWS Ha HOJII0 OTHOTO M3 CYIIPYTOB B OOIIEM
WMYIIIECTBE CYIIPYTOB.

OO011iee TTPaBWJIO pa3ziesia OOIIEro MMYIecTBa MEXIy yJaCTHUKaMM CO-
BMECTHO# COOCTBEHHOCTH YCTaHOBJIEHO B CT. 254 'K PD. B 31001 HOpME yKa-
3BIBACTCSI, YTO TAKOM pa3mea BO3MOXEH TOJBKO IIOCTIE IIPEeIBapHUTEIIEHOTO
oTpenieIeHHsI IO KaXI0To M3 yIaCTHUKOB B TpaBe Ha 0011ee MMYIIECTRO.

MoMeHT paszfena OOIIEro MMYIIECTBA CYNPYTroB OIpeaesseTcss UMU
10 B3aMHOMY COTIJIaCHUIO (IOrOBOPOM) JIMOO IO TPEOOBAHUIO OTHOTO U3
CynpyroB (B cyneOHOM mopsiake). Pazmen MoXeT ObITh OCYIECTBIIEH KakK
BO BpeMsl Opaka, Tak 1 I1ocJjie ero pacropxxeHus. MiHorma pasmen oo1ero
MMYILECTBA CYIIPYrOB HEOOXOAUM ITOCJIE CMEPTU OHOIO U3 CYIIPYIOB.

HoroBop o pasgesie 0OIIEro UMyIIECTBA COBEPIIACTCS B MPOCTOM MHChH-
MEHHOU (opMe; yKa3aHne Ha BO3MOXHOCTh HOTAPUAITLHOTO O(hOPMIIEHUST
SIBJISIETCS] YMCTO MH(OPMATUBHBIM, MOCKOJIBKY TaKO€ TIPaBO 3aKPETIeHO B
ct. 163 'K POD.

PaccmarpuBasi Bompochl 3akiTlOYeHUs JAOTOBOpa O pasfelie OOIIero
MMYIIECTBa, ClIeayeT OOpaTUTh BHMMAHWE HA TO OOCTOSITEIBCTBO, 4TO,
€CJIM B COCTaBe pa3/esIsieMOro OOIIEero MMYIIecTBa €CTh WMYIIECTBO,
CHEJIKM C KOTOPBIM TomjiexaT roCyIapCTBEHHOMN perucrpaiuu, TO A0ro-
BOp O paszesie BCTYIMaeT B CUJIy C MOMEHTa TaKoii peructpauuu. Hampu-
Mep, B COOTBETCTBHMH C JOTOBOPOM O paszelie O0IIeTro MMYIIEeCTBA OMHOMY
W3 CYMpYroB B COOCTBEHHOCTh TEpeXOAuT KBapTtupa. Ha ocHoBaHuuM
ct. 131 'K P® npaBo COOCTBEHHOCTH Ha JAaHHOE MMYIIECTBO BO3HUKAET
C MOMEHTa roCcyIapCTBEHHOM PErUCTPAIIUH.
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ITpu pasHormacuu cyrpyros (OBIBIIMX CYIIPYTOB) ITO TIOBOAY pa3ielia
001IIeT0 MMYIIECTBA CIIOPHI PACCMATPUBAIOTCS B CyIeOHOM ITOPSIAKE.

ITrenym BepxosHoro Cyna P® B mocraHoBieHUM OT 5 HOSIOpst 1998 T.
Ne 15 «O nmpuMeHeHUM cygaMy 3aKOHOIATEIbCTBA MPU paCCMOTPEHUU I
0 pacTopxeHuu Opaka» (1. 15 u 16) ykasai Ha TO, 4TO OOILEeil COBMECTHOM
COOCTBEHHOCTBIO CYTIPYTOB, momiexarieil pameny (. 1 u 2 cr. 34 CK),
SIBJISIETCS JTIOO0OE HAXKUTOE MMU B TMEPUOJ Opaka IBIKUMOE U HETBUXKH-
MO€ MMYIIECTBO, KoTopoe B cuiy cr. 128, 129, m. 1 u 2 c1. 213 TK PO
MOXET OBITh 0OBEKTOM TIpaBa COOCTBEHHOCTH TpakgaH, HE3aBUCUMO OT
TOTO, Ha MMSI KOTO M3 CYIIPYTOB OHO OBUIO MPUOOPETEHO MM BHECEHBI
JIEHEXHBIE CPEJCTBA, €CJIM OpayHbIM IOTOBOPOM MEXIY HUMU HE ycTa-
HOBJIEH MHOM peXWM 3TOro MmyllecTBa. Pasznmen oOiiero mmyiiecTsa
CYNpPYToB TIPOU3BOIUTCS IO IIpaBWIaM, YCTaHOBJIEHHBIM cT. 38, 39
CK P® u ct1. 254 TK PO. CTtoumMocTh UMyIIeCcTBa, TOJIEXKAIIETO pa3ie-
JIy, oTIpenesisieTcsl Ha BpeMsl pACCMOTPEHMS Jera.

Ecnu GpayHbIM JOrOBOPOM M3MEHEH YCTaHOBJIEHHBI 3aKOHOM pe-
KM COBMECTHOM COOCTBEHHOCTM, TO CYIy IPU pa3pelleHur cropa o
pazmesie MMYIIECTBA CYIIPYTOB HEOOXOAMMO PYKOBOICTBOBATBCSI YCIIO-
BUSIMU TaKoTO JnoroBopa. [Ipu 3ToMm ciieqyeT MMeTh B BUIY, YTO B CUJTY
. 3 ct. 42 CK P® ycnoBus 6paqHOro JOTOBOpa O pEKMME COBMECTHOTO
MMYILIECTBa, KOTOPhIE CTaBSIT OMHOTO M3 CYIPYIOB B KpaliHe HeOaro-
MPUSATHOE TOJIOXKEHME (HaIpuMep, OMUH U3 CYIIPYTOB ITOJTHOCTHIO JIMIIIA-
€TCsI MpaBa COOCTBEHHOCTH HAa UMYIIIECTBO, HAXKUTOE CYIIpyraMu B TIEpU-
on Opaka), MOTYT OBITh IIPU3HAHBI CYIOM HEAEHCTBUTEIbHBIMU IO TPE-
OOBaHMIO ATOTO CYIIpyTa.

B coctaB umyniecTBa, momajiexallero pasaeny, BKIIOYaeTcs olliee
WMYIIIECTBO CYTIPYTOB, MMEIOIIEEeCs Y HUX B HAJTUYMU Ha BPEMsSI pACCMOT-
peHus nesa Iubo Haxonsueecs y TpeTbux aull. [1pu pasnene umyliectsa
VYUTHIBAIOTCS TakKe obiue goiaru cympyros (1. 3 ct. 39 CK) u mpaBo
TpeOOBaHMS IO 00SI3aTeIbCTBAM, BOSHHUKIIIMM B MHTEPECaX CEMbH.

He siBnsteTcst o01MM COBMECTHBIM MMYIIIECTBO, TIPUOOPETEHHOE XOTS 1
BO BpeMsi Opaka, HO Ha JIMYHbIE CPEACTBA OMHOTO U3 CYPYroOB, MPUHAMJIE-
JKaBIlIME eMy J0 BCTYIUIEHUS B Opak, ITOJydYeHHOE B Jap WIM B MOPSIKE
HACJIeIOBaHMUsI, a TaKXKe BEIId WHIWBHIYATHHOTO ITOJIH30BAHUS, 3a WC-
KJTIOYEHHEM JParolieHHOCTE! 1 APYrvX MpeaMeToB pockolu (cT. 36 CK).

B cootBerctBuM ¢ 11. 1 cT. 34 CK P® BrmageHue, nojib30BaHME W pac-
MOpsKeHWe OOIIMM MMYIIECTBOM CYIIPYTOB JOJIKHO OCYIIECTBIISITHCS T10
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nX 000I0JHOMY coTjacuio. B ciyyae, Korga rmpu pacCMOTPEHUU TpeboBa-
HUS O pasiejie COBMECTHOM COOCTBEHHOCTH CYIIPYTOB OyIEeT YCTaHOBJIE-
HO, YTO OIWH W3 HMX TPOM3BENI OTUYXIEHHE OOIIEro MMYIIecTBa WJIn
M3pacxoJ0Baj €ro Mo CBOEMY YCMOTPEHUIO BOIPEKU BOJIE JPYrOro Cyr-
pyra v He B MHTepecax CeMbH JIM0O CKPBUI UMYIIIECTBO, IIPU pas3aesie yIu-
TBIBACTCS 3TO UMYIIIECTBO MJIN €T0 CTOMMOCTbD.

IMpn dakTHIeCKOM TpeKpalleHNn CEMEWHBIX OTHOIIEHWN CyI B CO-
oTBeTcTBMHU C 1. 4 cT. 38 CK P® MoxeT mpou3BecTH pasies JUIIb TOTO
MMYIIECTBA, KOTOPOE SIBJISIOCh OOIIENM COBMECTHOW COOCTBEHHOCTBHIO
CYIIPYTOB KO BpeMEHH IIpEKpaIlleHNS BeIeHUS OOIIIEeTO X035iCTBA.

Pasymeercst, Bemm, mpuoOpeTeHHbIE MCKIIOYUTENIBHO IS yIOBIIE-
TBOpPEHUsI MOTPEOHOCTEN! HECOBEPILIEHHOJETHUX AeTeil (omexnaa, oOyBb,
IIKOJIbHBIC 1 CIIOPTHUBHBIE TPUHAIIEXHOCTH, MY3bIKaJTbHBIE MHCTPYMEH -
TBI, IeTCKasl OMOIMOTEKa 1 JIp.), pa3melly He ToIjIeXaT U IiepenaroTcs 6e3
KOMITIEHCAIIMM TOMY W3 CYIIPYTOB, C KOTODPBIM IPOXWBAIOT aetu. [Ipu
3TOM BKJIaJbl, BHECEHHBIE CYyIIpyraMu 3a CYeT OOIIEero MMYIeCTBa CYI-
PYroB Ha UM MX OOILIMX HECOBEPIIEHHOJIETHUX AETEM, CIMTAIOTCS TIPU-
HaIIeXalIUMU 3TUM IETSIM W He YUYMTBIBAIOTCS IIPHM paslejie OOIIero
WMYIIIECTBA CYTIPYTOB.

PaccmarpuBast Borpoc o pasnene oOlero MMyIiecTBa CyNpyros, He
pacroprawIiux 0pak, cienyeT yYUThIBaTh, UTO €CJIU TIPU 3TOM He 3aKITI0-
yaeTcs OpayHBI ITOTOBOpP, TO IIPaBO COBMECTHOM COOCTBEHHOCTH HE
MpeKpalaeTcs — MPOUCXOAUT pas3zie]l MMYIIeCTBa (JacTW WMYIIECTBa),
HaXXUTOTO K MOMEHTY pasneia. YTo xe KacaeTcs NpUOOpeTeHUil, BO3-
HUKIIKX ITOCJIe pa3jelia, TO 31eCh OyIyT MIeCTBOBATh BCE MpaBUia, Jeii-
CTBYIOIIME B OTHOIIICHNH 3aKOHHOTO PEXXMMa NMYIIEeCTBAa CYIIPYTOB.

Crenyetr UMeTh B BUY, 4TO B 1. 19 Ha3BaHHOro moctaHoBieHus [lie-
Hyma BepxoBHoro Cyna PD pasbsicHSIETCs, YTO T€YEHUE TPEXIIETHETO CPO-
Ka MCKOBOI NaBHOCTU IUIS TpeOOBAHWI O pa3iesiec MMYIIECTBA, SIBJISIO-
1erocs o01Ieit COBMECTHOI COOCTBEHHOCTBIO CYIPYroB, OpakK KOTOPBIX
pactoprHyt (1. 7 ct. 38 CK), cineayeT MCUUCISATh HE CO BpEMEHU Mpe-
KpaiieHus 6paka (IHsS roCyIapCTBEHHOM perucTpaiuy pacTopxkeHus opa-
Ka B KHUT€ PETUCTPALIMU aKTOB I'PaXKIaHCKOIO COCTOSIHUS IPU PACTOpPXKe-
HUM Opaka B opraHax 3arca, a Ipy pacTopXXeHUu Opaka B Cylie — JHS BCTY-
IJIEHUST B 3aKOHHYIO CHJTy PEIlIeHMsT), a CO JHS, KOTraa JIUIIO Y3HAJo WIn
JIOJKHO OBLIO Y3HATh O HapyleHuu cBoero mpasa (11. 1 c1. 200 I'K).
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CornacHo ct1. 39 CK P® npu pasaese o0LIero MMyIIecTBa CylpyroB 1
OIlpeNieICHNN HOJIE B 3TOM MMYIIECTBE IOJM CYIIPYTOB IIPU3HAIOTCS
PaBHBIMM, €CJTM UHOE He MPEIyCMOTPEHO JOTOBOPOM MEXIY CYIpyramu.
BMmecre ¢ TeM ¢y BIpaBe OTCTYIIUThL OT Havajla paBEeHCTBa HOJIeil Cympy-
TOB B X OOIIIEM UMYIIIECTBE NUCXOs U3 MHTEPECOB HECOBEPIIIEHHOJIETHUX
meTeid M (M) MCXOAS M3 3aCTyKMBAIOIIEr0o BHIMaHUS MHTepeca OTHOTO
W3 CYIIPYTOB, B YaCTHOCTH, B CITydasix, €CJIM IPYroi CyINpyr He MoJydaj
JIOXOMIOB MO HEYBaXXUTEJbHBIM MPUYMHAM WM PacXojoBasl oO0lee UMY-
ILIECTBO CYMPYTOB B YIIepd MHTEpecaM CEMbHU.

OO6111ei ITO0 OTHOIIEHHIO K TAHHOMY ITOJIOKEHUIO SBJISCTCS HOpMa II. 2
cT. 254 TK PO, rioe yka3biBaeTcs, 4TO MPU pasfesie 00Iero MMyIecTsa u
BBIJIEJIE U3 HEro NoJjieil ToJau CYNpyroB MpU3HaOTC paBHbIMU. BMmecTe ¢
TE€M B ATOMU Xe HOPME COIEPXKUTCS ITOJIOXKEHUE O TOM, UYTO JaHHOE ITpa-
BUJIO MOXET OBITh M3MEHEHO (pemepaIbHBIM 3aKOHOM WIIHM COTJIAIIICHUEM
YYaCTHUKOB cOBMecTHOI cobcTtBeHHOCTU. CtaThst 39 CK P® koHKpeTH-
31pyeT Ha3BaHHOE MPaBWJIO MIPUMEHUTENIBHO K COBMECTHOI COOCTBEHHO-
CTH CYIIPYTOB, YTOUHSIS CIIydar OTCTYIIJIEHUS OT OOIIETro ITpaBUIa.

Bo-miepBoix, ananmusupys m. 1 cr. 39 CK P® u npyrue monoxeHus
Konekca, MOXHO cienaTh BBIBOA O TOM, YTO COTJIAIIEHUEM, M3MEHSIO-
IIAM TIPUHIMUIT PAaBEHCTBA JOJIEN CYNMpYroB MpPU OTpPENENeHUN TOJIEl B
00111eM MMYIIECTBE, MOXET OBITh: OpayHbIil TOTOBOp, JOTrOBOP 00 orpe-
IeJIeHNU NOJIeil B OOIIeM MMYIIECTBE WA JOTOBOP O pasmejie OOIIero
WMYIIIECTBA CYTIPYTOB.

Bo-Bropeix, B 1. 2 cT. 39 CK P® comepxurcs uUCKIOUEeHUE U3 00-
1LIeTO TTpaBMJIA, TAKOIIee BO3MOXHOCTD CyIy OTCTYIIMTh OT IIPUHIIUAIIA pa-
BeHCTBa moiieil. Ilpu 3TOM 3aKOH yKa3bkIBaeT Ha HEOOXOIMMOCTH ydeTa
WHTEPECOB HECOBEPILIEHHOJIETHUX IeTell. Peub naeT 00 yBeIMYeHUn 10-
JIU TOTO CYIpyra, C KEM OCTalOTCs Takue AeTU. Bo3aMOXHO yBeluveHue
JIOJIA CYTpYyTra, KOTOPBIN SIBJISIETCSI HETPYHNOCTIOCOOHBIM BClencTBUE 60-
JIE3HH, BO3paCTa «WUIM II0 UHBIM HE 3aBHUCSIINM OT HETO0 OOCTOSITEIbCT-
BaM JIMIIIEH BO3MOXHOCTH TIOJTy4aTh JOXOM OT TPYIOBOM NesATETbHOCTI»
(cM. 1. 17 moctanoBnenus ITnenyma BepxosHoro Cyma P® ot 5 Hos0ps
1998 r. No 15). KpoMe TOro, BO3BMOXHO YBEJIMYEHME IOJM OTHOIO U3
CYIIPYTOB, €CJIM BTOPOI IO HEYBAXKHUTEIBHBIM NPUINHAM YKJIOHSIJICS OT
TPYIOBOI AESATEIbHOCTH JTMOO pacxomoBajl 0o0llee WMYIIEeCTBO BOTIPEKU
WHTepecaM ceMbu. Ha mpakTuke mpu paszesie oOIIeT0 UMYIIECTBA CYIbl
VYUTHIBAIOT NpOodecCrOHaNIbHBIE MHTEPECH CYTIPYToB (HallpuMep, My3bI-
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KaJbHBII MHCTPYMEHT TepefaeTcss My3bIKaHTy). MOTYT y4yuThIBaTbCS U
WHBIE MHTEPECH (HarpuMep, Kojulekiimonnposanue). [IpuHumMast pere-
HUE 00 OTCTYIJIEHUM OT TIPUHIIMIIA PAaBEHCTBA OJIEW WU O TIPUOPUTETE
OITHOTO M3 CYIPYTOB MPHU Mepeaadye KOHKPETHOTO UMYIIIECTBA, CYl B CBO-
€M pEeIlIeHUU 00513aH TTPUBECTU COOTBETCTBYIOIINE MOTUBHI.

Paznen obmiero nmyinectsa cynpyroB (OBIBIIAX CYIIPYTOB) HE OCBO-
0o3k/maeT OBIBITMX YYACTHMKOB COBMECTHON COOCTBEHHOCTHM OT COOTBET-
CTBYIOLLMX 0013aTENbCTB Mepel KpeAUTOpaMu. B CBA3M ¢ 3TMM Npu pasze-
Jie UMYIIECTBA I10 JOTOBOPY HapsIIy C BelllaMU, MEPEXOSIIMMU B COOCTBEH -
HOCTb CTOPOH, CJIEyeT YKa3bIBaTh U UMYIIIECTBEHHBIE 00SI3aTEIbCTBA TIEPeT
TPETHUMM JINIIAMU, KOTOPBIE OYyIeT MCIOMHATh Kaxnas u3 ctopoH. Eciam
K€ pasfies MPOU3BOAUTCS B CyAeOHOM MOPSIKE, CYA B PEIIEHUM yKa3bl-
BaeT Ha 00SI3aHHOCTh OBIBIINX YYaCTHUKOB COBMECTHOI COOCTBEHHOCTH
TIPOM3BECTU BHITIIATY MOJNTOB. B 3TOM cilydae mOJiTU pacmipenessiioTcs
TPOTTOPIIMOHATIBHO TTPUCYKIEHHBIM JTOJISIM.

IIpu pasnene MmyliecTBa KpecThSIHCKOTO (hepMepcKoro) xo3siicTaa
JIOJIA YJIEHOB TaKOTO XO3SMCTBA MPU3HAIOTCS PAaBHBIMU, €CJIU COTJIallle-
HUEM MEXIYy HUMU He mpeaycMoTpeHo nHoe (cT. 258 T'K).

§ 3. OTBETCTBEHHOCTbB CYIPYT'OB IO OBA3ATEJILCTBAM

B cootBerctBUM co cT. 24 'K P® rpaxkmaHnH OTBeYaeT MO CBOMM
00413aTeNILCTBAM BCEM ITPUHALJIEXAIIAM €MY UMYLIECTBOM, 34 UCKIIIOYE-
HUEM HMYIIECTBA, Ha KOTOPOE B COOTBETCTBMU C 3aKOHOM HE MOXET
ObITh OOpalleHo B3bickaHue. [1o OTHOIIEHUIO K JIMIAM, COCTOSIIIUM B
Opake, HO BBICTYNAIOIIUM B TpaXIaHCKO-IPABOBBIX 00513aTeIbCTBAX HE B
WHTepecax CeMbH, a B JUYHBIX MHTepecax (Hampumep, MpH ITOKYIIKe
MajabTO0) WJIM TI0 00s3aTeNbCTBaM, BOZHMKIIMM 10 3aKJIIOUEeHUs Opaka,
3aKOH YCTaHaBJIMBaeT, YTO B3bICKaHWE IO 00s3aTesIbCTBaM OIHOTO U3
CYNpyToB oOpallaeTcsl B MEePBYIO O04Yepeab Ha MMYIIECTBO JAHHOTO CYII-
pyra, ¥ TOJIBKO IIPpY HETOCTATOYHOCTH ATOTO UMYIIECTBA KPEIUTOP BITpa-
Be TpeOOBaTh BBIIEJIA MOJIM CYIIPyra-IOJDKHWKA M3 OOIIEro MMYIIeCTBa
ISl oOpallleHWsT Ha Hee B3bICKAHMSI.

ITpaBo TpebGoBaTh BhIIEIA JOJIU CYIpyra-AoJKHUKA MO CYIIECTBY O3-
HavaeT pa3fes 00IIero MMYIIeCTBa CyIIpyTroB.

N3 cr. 255 TK PO® cnenyet, 4ro, eciau BbieJIeHUE NOJIA B HATYpe He-
BO3MOXHO JINOO MPOTUB 3TOT0 BO3paXKaeT CYIPYT, KPeAUTOP BIpaBe Tpe-
0oBaTh MPOJAXKU CYIPYTOM-IOKHUKOM CBOEU JOJIM IPYrOMY CYTIPYTy IO
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1LIeHe, COpa3MEPHON PBIHOYHOW CTOMMOCTU 3TOM OJIM, C obOpalleHueM
BBIPYYEHHEBIX OT ITPOIAKK CPEICTB Ha MoTallleHne mojra. B cirydae oTkasza
CyIipyra OT MpHMOOPETEeHMs JO0JW KPEeAUTOp BIIpaBe TpebOOoBaTh MO Cydy
oOpallleHrs B3bICKAHUS Ha MOJIO CYIpyra-IoJDKHUKA B IpaBe oOIeit
COOCTBEHHOCTH ITyTEM TTPOAAXKU ITOU JOJIU C ITyOJTUIHBIX TOPTOB.

ITo obGs3aTebcTBAM, HAIIPABICHHBIM HA HYXIH CEMbU, B KauyeCTBE
COJIMIAPHBIX JOJDKHUKOB BBICTYITAIOT 00a cymnpyra. B Takux cirydasix B3bI-
CKaHue obOpalraeTcs Ha 00IIee MUMYIIECTBO.

ITpn HemocTaTOYHOCTHU OOIIEro MMYIIECTBA KPEIUTOP BIIpaBe oOpa-
IIaTh B3BICKAHWE HA MMYIIECTBO KaXXIOTO CYIIpyra B OTAETBHOCTH, KaK
TOJTHOCTBIO, TaK Y B YaCTH A0jra. Eciim uMmyIiecTBa oqHOTO 13 CYIIPYTOB
HEIOCTaTOYHO MJII BO3MENIEHUS M0JIra, TO KpeIuTop UMEET IpaBoO Tpe-
00BaTh HEAOIIOJIYYEHHOE OT IPYTOTo CYIpyra.

B Tex ciywasx, Korma cygoM OyIOeT YCTaHOBJIIEHO, YTO B OOIIEeM
WMYIIECTBE €CTh BEIlM, MPUOOPETEHHBIE IPECTYITHBIM IMyTeM, JIM0o
MMYIIECTBO YBEJIUYMJIOCh 3a CUET CPENCTB, MOOBITHIX TaKUM ITyTEM,
B3BICKaHME oOpalaeTcs Ha oOlllee uMyIiecTBo. B cooTBeTcTBUM C Ipa-
JKIAHCKO-TIPOIIeCCYaIbHBIM 3aKOHOIATEIbCTBOM BCTYIIMBIIUWI B 3aKOH-
HYIO CWJIy TIpUTOBOP Cy/a IO YTroJIOBHOMY Jeiy oOsi3aTesieH i Cyjia,
paccMaTpMBaIOLIETO IEJI0 O TPaXkAaHCKO-IIPABOBBIX MOCIEICTBUSIX Oeii-
CTBUM JIMIIA, B OTHOLIEHUN KOTOPOT'O COCTOSIICS IPUTOBOP Cyna, JUIIb
10 BOIIpOCAM, MMEJIW JU MECTO 3TU JEHCTBUS M COBEPINEHBI U OHU
JTaHHBIM JUIIoM. Pa3mep Bo3MmellleHus Bpena ompenesisieTcsl Tpu pac-
CMOTPEHMM TpakgaHCKoro umcka. IIpu 3ToMm, Kak yKa3biBaeTcd B M. 9
noctaHoBieHus [lnenyma BepxosHoro Cyma CCCP ot 31 mapta 1978 1.
Ne 4 «O mpuMeHeHMHM 3aKOHOIATEJIbCTBA IIPH PACCMOTPEHUM CyOaMU
nen 00 OcBOOOXIEHUWM MMYIIEeCTBA OT apecta (MCKIIOYEHUW W3 OIH-
cu)»!, Ha JOJI0 KaXI0ro U3 CyNpyros JOJKHO IPUXOAUTHCH KaK UMY-
IIECTBO, HA KOTOPOE MOXET OBITh HAJIOXEH apecT, TaK U TO UMYIIECTBO,
KOTOpPOE He TOIJIEKUT apecTy.

I'paxmaHckoe 3aKOHOAATELCTBO yCTAHABIMBAET OOIlee MpaBUJIO, B
COOTBETCTBUM C KOTOPBIM 3a Bpei, MPUUYMHEHHBI HECOBEPILIEHHOJET-
HUMM I€ThbMU, OTBEUAIOT UX poauTean. [1pu 3ToMm eciim poauTean cocTo-
T B Opake, To coryacHo cT. 31 CK P® B3pickaHue oOpaiaercst Ha ux
obmiee nMytiecTBo. B coorBeTcTBUM C 11. 4 CcT. 1073 'K PD 06s13aHHOCTH

' Cm.: C6opHuk moctaHosneHuil Ilnenymos Bepxosueix Cymos CCCP u PCOCP
(Poccwiickoit Deneparuu) mo rpakaaHcKuM nenam. M., 1995. C. 53.
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pomuTeNeil Mo BO3MEILICHUIO Bpena, MPUYMHEHHOTO MAaJIOJeTHUMU, He
MpeKpaIaeTcs Jaxe IpU JOCTUKEHUHN TeTEMHU COBEPIICHHOJIECTHS.

HekoTopbiM MCKIIOUEHHWEM K3 OOLIEro MpaBujia SBJISIETCS IOJ0Xe-
HUe, Kacalollleecss OTBETCTBEHHOCTU CYNPYTOB 3a Bpel, TPUUYMHEHHBIN UX
HECOBEPIIIEHHOJIETHUMU AEThbMU B Bo3pacTe oT 14 mo 18 jeT, ecnu y HUX
€CTh KaKMe-JI100 MOXOIBl MM WHOE MMYIIIECTBO, TOCTATOYHOE IS BO3-
MeIlleHUsT Bpena. B aToM cirydae poauTenn OTBeYaloT cyocuarapHo (mo-
TIOJTHUTETBHO) TOJNBKO B Hemocrtaromleld yactu. Kak crnemyer w3 m. 3
ct. 1074 TK P®, 06s3aHHOCTh pOAUTEJNIECH 1O BO3MEIIEHUIO Bpena Ipe-
Kparraercs:

— MO0 JOCTYDKEHUM 3TUMH AEThbMU COBEPIICHHOIECTHS,

— Korjma y neTeil 10 MOCTMKEHUS COBEPIIEHHOJETHS TTOSBUIUCH 10-
XOJIbI YU MHOE MMYIIIECTBO, TOCTATOYHOE JIJIsI BO3MEILEHNS Bpea;

— KOIIIa IeTH IO JOCTVKEHMST COBEPIIIEHHOJIETHS IIPUOOPETH TTOTHYIO
JIeeCITOCOOHOCTD (BCTYIWIM B Opak JMOO 3MaHCUTIUPOBAHBI, T.€. OOBSIB-
JIEHBI TIOJTHOCTBIO NEECTTIOCOOHBIMM ).

Jlo BBeneHust B aeiictBue CeMEHOro KomeKca 3aKOH IpeaycMaTpu-
BaJI HEKOTOPEIE CIyJIal YBEIOMJICHMS CYIIPYTOM-IOJKHIUKOM CBOMX Kpe-
muTopoB. Peus uper o nmepemeHe pamminn. B coorBercTBunm c 11. 2 CT. 19
I'K P® puck nociencTsuii, BBI3BaHHBIX OTCYTCTBUEM Y KPEIUTOPOB CBE-
JIeHUl 0 mepeMeHe paMUINK, JIEXKUT Ha JOJKHUKE.

CornacHo 11. 1 cT. 46 CK P® cympyr 06513aH yBeAOMJISITH CBOETO Kpe-
IuTopa (KpeaIuTOpOB) O 3aKJTIOYeHUN, 00 M3MEHEHMM WJIM O PAacTOpXKe-
HUM OpayHoro morosopa. IIpy HEBHIOJHEHUM 3TON OOS3aHHOCTHU CYTI-
pYr OTBEYAeT II0 CBOMM O00S3aTeJIbCTBAM HE3aBUCHUMO OT COIEpPKaHMS
OpavyHOTO JOTOBOPA.

Kak BMIOHO, 3aKOHOZATeNIeM MPEIIpUHSATA TOMBITKA rapaHTUPOBATh
npaBa KpeIUTOPOB MPH 3aKIIOYEHUU, U3BMEHEHUU U PACTOP>XKeHUU Opay-
HOTO JIOrOBOpa MyTeM YCTAHOBJIIEHUSI OOSI3aHHOCTHU CYIIPYyTa-IOoDKHUKA
YBEIOMIISITE 00 3TOM CBOMX KPEAWTOPOB HE3aBUCHUMO OT BEJIMYMHBI TOJI-
ra. YYuTheIBasl TO, YTO TpakIaHCKOe 3aKOHOMATEJIbCTBO NMMEHYET Kpeau-
TOpaMH JIMII, UMEIOIIMX MPaBO TPeOOBaTh OT NOKHUKA MCIIOJHEHUS €ro
00s13aHHOCTEM, IIpU OyKBaabHOM TpouteHun cT. 46 CK PD cnenyer, yro
y CyIpyTra-IoDKHUKA €CTh O0S3aHHOCTh YBEOOMIISITh, HAaIlpuMep, opra-
HU3AIMIO, C KOTOPO#i 3aKJII0UeH JOTOBOP ITpOKaTa BEJIOCUTIENA, O 3aKITI0-
yeHuu OpavyHoro cornaimieHus. [1o Bceil BUIMMOCTH, MpaKTUKa MpUMe-
HeHUs CT. 46 IOMAET IO MyTU rapaHTUM IIPaB KPEIUTOPOB TOJBKO IO
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cHeNIKaM, SIBJISTIOIIMMCS ITUTETbHBIMM JTU00 3aKITIOUeHHBIMM TpaskIaHM-
HOM — WHAWBHUOYAJIBHBIM IIPEOIpUHAMATEIeM, 00 IO 00S3aTeIbCT-
BaM, BBITEKAIOIIMM W3 JOTOBOPOB, TPEOYIOIINX HOTApPUAILHOTO 0hopM-
JIEHUs] WJIM TOCYIapCTBEHHOM PErnCTpalivu.

ITpu HeBBITTOTHEHNN 00SI3aHHOCTU YBEIOMJISITh CBOMX KPEIHUTOPOB O 3a-
KJTIOUYEeHNH, I3MEHEHNH WJIN PACTOPXKEHNH OpavHOTO TOTOBOpa CYIIPYT OT-
BEYaeT 10 CBOMM 00sI3aTeIbCTBaM HE3aBUCUMO OT OpayHOro JoroBopa. Bme-
cte ¢ TeM CeMeiHbIi KOIeKC ITpeaycMaTprBaeT IMpaBo KPEIUTOPOB Tpebo-
BaTh M3MEHEHMSI YCJIOBUI MM PACTOPXKEHHUsI 3aKIIOYEHHOIO MEXIY HUMU
JIOTOBOPA B CBSI3U C CYIIECTBEHHO M3MEHUBIIMICS OOCTOSITEThCTBAMMU.



TJIABA 4. BPAUYHBI JIOTOBOP

§ 1. 3AKTIOYEHNE BPAYHOTO JJOTOBOPA

CeMeHEIN KOIeKC OIpeneIseT OpayHBIid TOTOBOP KaK COIJIAIICHUE
JIVII, BCTYIAIOIIMX B Opak, WIM COTJIAIIEHUE CYIIPYTOB, OIpeaessiolee
MMYILECTBEHHbBIE MpaBa 1 00sS13aHHOCTY CYNIPYroB B Opake U (WJIM) B CIIy-
yae ero pacropxeHus (ct. 40 CK).

CoBeTcKoe 3aKOHOHATENIBCTBO HE IIPEIYyCMATPUBAIO 3aKIIOUCHMS
OpayHBIX TOTOBOPOB. Poccuiickoe (TTOCTCOBETCKOE) 3aKOHOIATENhCTBO
BILIOTH 10 1 ssHBaps 1995 1. Tak:ke He peryIMpoBajio JaHHBIIA BOTIPOC.

PermameHTanuss BO3MOXHOCTU 3aKJIIOUCHUST COTJIALICHUS MEXIY
CyIpyTraMu 10 TIOBOAY CYAbOBI MMYIIECTBA, IPUOOPETCHHOTO BO BpeMs
Opaka, BIepBble TMOSIBUJIACh B 4acTu TnepBoi ['paxkmaHcKoro komekca
(cT. 253 1 256). B yactHOCTH, B cooTBeTCTBMHU C 1. 1 cT. 256 Konekca
MMYIIECTBO, HAXWUTOE CYIpyraMu BO BpeMsl Opaka, SBISIETCS WX
COBMECTHOIM COOCTBEHHOCTBIO, €CIIM JTOTOBOPOM MEXIy HHUMHU He
YCTAHOBJIEH UHOUW peXMUM 3TOro mmyiiectBa. CeMelHbI KOgeKC pa3-
BUBaeT NaHHOE IOJOXEHHUEe, Ha3biBasi TaKoe COIIallleHue «OpayHbIM
JIOTOBOPOM».

CripaBeUTMBOCTH pany CIEAyeT OTMETUTD, YTO 3a0JITO IO IIPUHSITHS
yacTu TiepBoii [ paxkmaHckoro konekca u teM 6ojiee CeMeifHOTO Komekca
HeKoe 1moaooue 6payHoro A0roBopa yxe cyiiecrsopayio. MHorma cynpyru
3aKJTI0YAJIM MEKIY COOOM COTJIaIlleHHsI, UMEHOBABIIIMECS «IOTOBOPAMU O
IIPAaBOBOM pEXMME MMYILIECTBA CYNpPYyrop». Takue AOrOBOPhI YIOCTOBE-
PSTMCh HOTAapUAJTLHO.

3akperuieHHas B I'paxkiaHckoM, a 3ateM U B CeMeliHOM KOIeKce BO3-
MOXHOCTbh 3aKJIIOYeHUSI OPavyHOIO IOrOBOPA CBUIETEILCTBYET O HEKOTO-
POM pacIpOCTpaHEHNH AUCIIO3UTUBHOCTHA B CEMEITHOM 3aKOHOIATEIbCT-
Be. Cynpyru o6yiagaioT cBoOoA0l BeIOOpa BapraHTa MOBEAEHUS, UMEIOT
BO3MOXXHOCTb OCYILECTBJISITh CBOIO MTPAaBOCYOBEKTHOCTh U CBOM CYyOBEK-
TUBHBIE TIpaBa 1o cBoeMy ycMmoTtpeHuio (ct. 7 CK).

BesyciioBHO, cympyrnm MOTYT He 3aKJIO4YaTh OpayHBI ITOTOBOp, W B
3TOM CJIyyae BCe MMYIIIECTBEHHbIE OTHOIIEHMSI MEXIy HUMU DETYIUPY-

102



§ 1. 3axarouenue bpauroeo doeosopa

I0TCSl MMIIepaTUBHBIMU (00IIIe00s13aTeIbHBIMI) HOopMaMu CeMeitHOro
komekca (ct. 33—39, 89-92).

Ecimm Xe cynpyru 3akmodniam OpadyHbIil JOTOBOP, TO YaCTh UMYIIIECT-
BEHHBIX OTHOILIEHUI, CKJIAAbIBAIOIIUXCSI MEXIY HMMU, PEeryJaupyercs
9TUM noroBopoM. Hampumep, mipu pasmesie MMyIIecTBa MEXIy CYIIpyra-
MU B CyIeOHOM ITOPSIIKE CYI OyIeT UCXOOUTh W3 COOTBETCTBYIOIIMX ITO-
JIOXXEHWI TOTOBOpa, W IpaBmiIa, mpenycMoTpeHHbIe cT. 38 u 39 CK PO,
TPUMEHSITbCS He OYIyT.

Camum dakToM BkitoueHUs cT. 40 B CeMeliHbIi KOJEKC B 04epeIHOMi
pa3 (Bemex 3a 1. 1 1. 256 'K m 1. 1 cr. 33 CK) mpoBoariaiiraeTcst mpaBo
CYIIPYTOB 3aKJIIOYUTh OpauHbIii moroBop. [lo cytu ke comepikaHue yKa-
3aHHOI CTaTbU CBOJAUTCS K OINpPEIEIEHUIO OpauHOro JoroBopa (neduHu-
TUBHAs HopMa). [Ipu 3ToM B Je(DMHULIMIO BKIIIOYEHBI CIAEYIONINE TIPH-
3HAKMU:

BO-TIEPBBIX, OpaYHBIN TOTOBOP — COTJIAIIIEHUE;

BO-BTOPBIX, CYOBEKTHBII COCTAB COIJIAllIEHUs] — JIMIIa, BCTYIAIOIME B
Opaxk (TipearoJaraloinme BCTYIIUTh B Opak) WK yKe BCTYIUBIINE B Opak
(cympyru);

B-TPEThUX, HATIPABJICHHOCTh COTJIAIIEHUST — OTpe/eieHe UMYIIEeCT-
BEHHBIX ITPaB U 00s13aHHOCTEN CYIPYTOB.

Kak un3BecTHO, oIpeaeneHre KaKoro-TO IMOHSTHUS ITOJKHO OXBAaThI-
BaTh €TO CYIIeCTBeHHBIE ITpU3HaKK. C yIeTOM 3TOr0 0OCTOSITEIBCTBA JIIO-
0oe ompeneneHne B HEKOTOPOI CTETIEHU YCJIOBHO, HETTOTHO. Y CIIOBHOCTh
oIrpeesieHUs] OpayHOro MTOroBopa COCTOMT B TOM, YTO HaIlpaBJE€HHOCThb
(comepkaHue) €ro NaHa M3JIUIITHE IUPOKO. bpauyHbIM JOTOBOPOM MOXHO
OIIPEeNeNINTh HE BCE, a TOJIBKO YAaCTh IIPaB M 00SI3aHHOCTEH CYIIPYTOB.

AHamm3 HopM ['paxnmanckoro u CeMelHHOro KOAEKCOB IO3BOJSET
cleyaTh BHIBOJ O TOM, YTO OpayHbIl JOTOBOP HE SIBJISIETCS YEM-TO YHM-
KanbHBIM. HampoTus, OpayHbIii TOTOBOp — 3TO OIWH U3 BUAOB I'paXKIaH-
CKO-TIPaBOBOTO AoToBOpa. O6G0CHOBAaHWEM JTAHHOTO YTBEPKICHMS MOXKET
CITYXUTh crenytomee. CaMa BOBMOXHOCTh 3aKJIIOUEHUs] OpaqHOTO J0TO-
Bopa mpenycMmaTpuBaeTcs B I'paxxaaHckoM Konekce. M3meHeHue u pac-
TOpXEeHHe OpPauHOTO JOTrOBOpa IMPOM3BOISTCS 0 OCHOBAHUSIM U B IIO-
psiIKe, TakKXKe yCTAaHOBJICHHBIM HOpMaMM I 'paXXmaHCKOTo KopeKca IUIs
U3MEHEHUs U pacTopxxeHus noroopa (m. 2 cr. 43 CK). AHaJIOTMYHOTO
yKa3aHus Ha 3aKjioyeHue 6payHoro gorosopa B CeMeiiHOM KOJIEKCe HET.
DTO ymyllieHUe B 3HAYUTEIbHON CTEIIEHU HUBEJIUPYETCS IPaBUIOM, CO-
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npepxanimcst B cT. 4 CK P®D: K OTHOIIEHNSIM, PETYIMPYEMBIM CEMENHBIM
3aKOHOAATEIbCTBOM, B CYyOCHIMApHOM TOPSAKE IMPUMEHSIETCS TpaXkKIaH-
CKO€ 3aKOHOIATEJIbCTBO ITOCTOJIBKY, ITOCKOJIBKY 3TO HE TPOTHMBOPEUYUT
CYILIECTBY CEMEMHBIX OTHOIIIEHUIA.

Tak xak OpauyHbIif JOTOBOP SIBIISIETCSI OMHUM M3 BUIOB I'PaKIaHCKO-
MPaBOBOTO OOTOBOpa, TO pETIAMEHTAIMsI OTHOIIEHWII, CBSI3AHHBIX C
OpayHBIM JIOTOBOPOM, MOXET OCYIIIECTBIISITbCS MCKITIOUNTENbHO Poccuii-
ckoii Deneparmeit. CyonekThl Poccuiickoit denepariuy BripaBe MPUHU-
MaThb aKThl 110 CEMEIHOMY 3aKOHOIATEJIbCTBY, ONHAKO M3IAHUE aKTOB,
comepKalInX HOPMBI, KacalolIrecs: OpaqHOro JOroBopa, HEIIPaBOMEPHO.

Cremyet 00paTUTh BHUMaHUE Ha TO, YTO B OTJIMYME OT 3aKOHOIATEITb-
CTBa psiia €BPOMNEeNCKUX TOCyIapCTB POCCUIICKOE 3aKOHOAATEIbCTBO Mpe-
QycMaTPUBaeT BO3MOXKXHOCTh 3aKJIIOUEHHUsI TAaKOTO COINIAIIEHUS] TOJIBKO
10 TIOBOAY MMYyIecTBa (MMYIIIECTBEHHEBIX mpaB). HemeiicTBUTETEHBIMU
OyoyT TIOJIOXEHUSI OpayHOro AOroBOpa, pPErIAMEHTUPYIOLIWE JIMYHbIE
B3aMMOOTHOIIEHMSI CYTIPYTOB.

Kpome OpayHOro moroBopa peryavMpoBaHUE MMYIIIECTBEHHBIX OTHO-
IIeHU MEXIy CYIPyraMM MOKET OCYIIECTBIISITHCS COTJIAIICHUSIMU O
pazgene obiiero umyiectna cynpyroB (1. 2 cT. 38 CK) u cornameHussMu
00 yrnate anuMeHToB (cT. 99 CK). ITo coBMecTHOMY 3asiBI€HUIO CYNpY-
TOB HOTApUYC BHIIAET CBUAETENHCTBO O IIPpaBe COOCTBEHHOCTU Ha JIOJIIO B
o6mmeM nMytectse. Cynpyri MOTYT COBEPINATE U MHEIE CENKHA .

KBammbukanus 6payHOro 10roBopa B Ka4eCTBe OJHOTO M3 TpakaaH-
CKO-TIPAaBOBBIX JOTOBOPOB TO3BOJISIET CHEIaTh BaXKHBIA MPAKTUYECKUI
BBIBOJI: TIOCKOJIBKY 3TO He MPOTUBOpeYUT HopMaM CeMeifHOro Koaekca 1
CYIIECTBY CEMEHHBIX OTHOIICHWM, ITOCTOJIBKY K OpavyHOMY IOTOBOPY
TIPUMEHSTIOTCSI HOPMBI TPaXKIaHCKOTO 3aKOHONATEIbCTBA O CHEIKaxX, UC-
TOJIHEHUM 00513aTeNIbCTB U T.A. DTO B IOJHON Mepe OTHOCUTCS M K 3a-
KJTIOYEHUIO OpayHOro JOroBopa.

CornameHre MeXIy CyIpyraMy TOJDKHO 3aKITIOYaThCsl B COOTBETCT-
BUU C HOPMaMU TPAXIAHCKOTO 3aKOHOIATEJIbCTBA, 00ECIIeYNBAIOIINMU
cBobony norosopa (ct. 421 I'K). Cynpyru 160 Oyayliye cynmpyru Bripase
(HO He 00s3aHBI) 3aKIIIOUYUTH OpadHbIil JoroBOp. [loHYyXIeHue K 3aKio-
yeHuto foroBopa He momyckaercs (1. 1 cr. 421 T'K). Bpsin nmm, omHako,

''CM. 06 atoM: Yeghpanosa E.A. TIOpALOK U YCIOBUS COBEPILEHUS CAETOK MEXIY CYII-
pyramu // Hotapuyc. 2005. Ne 1. C. 15-25; Tumapenko E.II. TloHATHEe U XapaKTepUCTUKA
coryalieHnit B ceMeitHoM mpase // CeMeitHoe 1 XwniiHoe 1paso. 2005. Ne 2. C. 7-9.
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MOXHO COTJIACUTBCS CO CIIETYIOIIMM YTBEpXKIeHNEM: «bpadyHbIii TOrOBOP
OCHOBaH Ha paBeHCTBE CTOPOH U IIPEATIOIaracT CBOOOIY BEIOOpA ITapTHE-
pa IpM ero 3aKIoueHnn»' . Kak n3BecTHO (3TO OTMEYAIOT U aBTOPHI NPU-
BEIEHHOM 1IMTaThl), OpauHbIi JOTOBOP OTIMYAETCS OCOOBIM CYOBEKTHBIM
COCTaBOM>.

YcnoBust 6pavHOTO TOTOBOPA OMPEIESIOTCS IO YCMOTPEHHUIO CTOPOH
(1. 4 ct1. 421 TK). OnHako 1OroBOp AOKEH COOTBETCTBOBATh 00s13aTe b-
HBIM JIJI1 CTOPOH MpaBWjaM, YCTAaHOBJEHHBIM 3aKOHOM M MHBIM ITpaBO-
BBIM aKTOM (MMII€paTUBHBIM HOpMaM), AEHCTBYIOIIIUM B MOMEHT €TI0 3a-
xmoueHus (cT. 422 TK).

N3 ct. 41 CK P® crenyet, yTo GpadyHBI JOTOBOP MOXKET OBIThH 3a-
KJIIOYEH KaK J0 BCTYIUIEHUs B Opak, TaK M BO BpPEMs CYIIECTBOBAHMS
OpauyHbIX oTHowIeHMil. HoTapmanbHo ogopMIIEeHHOE coralleHue, 3a-
KJTIOYEHHOE MYKIMHOM 1 XEHIITWHON 0 BCTYIICHMS B OpaK, BCTyIaeT B
CUJTY TOJIBKO TIOCJIe perncTpanum opaka. B Tex ciydasx, Korga Myk4nHa
M KEHIIIMHA, Oyay4u cynpyraMu (HE3aBUCUMO OT TOTO, CKOJIbKO BPEMEHU
MPOIIJI0 ¢ MOMEHTa 3aKJIOUeHHUs] Opaka), pelIMJIM OIPeAesINTh CBOE
MMYIIECTBEHHOE ITOJIOKEHHE, COIIAIleHHe BCTYMAaeT B CHIy ¢ MOMEHTA
HOTapUaIbHOTO 0(OPMIIECHMUS.

HTtak, 6payHblii JOTOBOP MOTYT 3aKJII0YaTh:

1) cynpyru, T.e. JulIa, COCTOSIIME B 3aperdCTPMPOBAHHOM Opake.
Bpak 3akimogaercst B opraHax 3allCH aKTOB I'PaXIaHCKOTO COCTOSIHUS 1
CUMTAETCs 3aKJIIOUYEHHBIM CO JHSI TOCYIapCTBEHHOW perucTpalvu 3a-
KkmoueHus o6paka (ct. 10—11 CK);

2) nuia, BCTymamplinue B Opak. bpauyHbIii JOroBOp MMEIOT BO3MOXK-
HOCTb 3aKJTIIOYUTH TOJIBKO JINIIA, MOTYIIME CTATh CYIIPyTaMH.

Kax oTmevasnochk, OGpauHbIil JOrOBOP €CTh BWJ TPaKIAHCKO-TIPABOBOTO
noroBopa. OgHaKO MPpY CPaBHEHUM Kpyra CyOBEKTOB, COBEPIIAIOIINX IPaXK-
JMAHCKO-TIPABOBHIE CHEJNKM B COOTBETCTBUU C I'paskImaHCKMM KOIEKCOM U
UMEIOIIMX MPABO 3aKIIIOYUTh OpayHBIil JOTOBOP, OOHAPYKUBAIOTCS CYIIIECT-
BEHHBIE Pa3IMuys. bpauHblii TOrOBOp MOTYT 3aKJTIOYMTH TOJIBKO TpakIaHe.
W nockonbKy 6pak 3akiiovaroT My>kurMHa U xkeHiuHa (1. 1 cr. 12 CK), mo-
CTOJIbKY Yl OpaYHbBIi TOTOBOP MOTYT 3aKJIIOUMTh COOTBETCTBYIOIIUE JIUIIA.

ITo o6memMy mpaBuity OpadyHbIil TOTOBOP MOTYT 3aKJIIOYUTB JIMLIA, TOC-
TUTLIME OpayHoro Bo3pacrta, T.e. 18 jet (1. 1 c1. 12, . 1 c1. 13 CK), B™me-

2 Peymoe C.H., 3axasuna U.C. Bpaunsiii norosop. Iepmb, 2000. C. 6.
3 Cwm.: Peymoes C.H., 3axaauna H.C. Yxas. cou. C. 6.
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CTe C TeM OpraHbl MECTHOTO CaMOYIIPaBJIEHMSI MOIYT IIO IIPOCHOE JIUII,
JKeJIAIOIMX BCTYIIUTh B Opak, pa3pelliuTh 3aKIOUYeHWe Opaka JvIaMm,
JoCTUTIIUM 16-JTeTHero Bo3pacTa. JIomycTUMO 3TO MPU HAJTUYUK YBaKM -
TeJIbHBIX IPUYMH. 3aKoHaMM cyObekToB Poccuiickoii Demepaliii MOTYT
OBITh YCTAHOBJICHBI TTOPSIIOK W YCJIOBHS, TP HAJIMYUU KOTOPHIX BCTYII-
JIeHre B Opak B BUIE MCKIIIOYCHUS C YIETOM OCOOBIX OOCTOSATEIHCTB MO-
KeT GBITh Pa3pelIeHo 10 JOCTMXKEHUS Bo3pacTa 16 set (1. 2 cT. 13 CK)'.
CrenoBarefibHO, C TOUKU 3peHMsT (hOpMaIbHOM JIOTUKUA C MOMEHTA TOJIy-
YEeHUST COOTBETCTBYIOIIETO pa3pelIeHsI BOBMOXHO U 3aKJIIOUeHue Opay-
HoOro moroBopa. OgHAaKO B HJAHHOM CJIydae HET COBHAACHUS IOpUIAYE-
CKOI1 JIOTUKHU ¢ hopMastbHOI. Jlesro B ToM, 9To B crry I1. 2 ¢T. 21 TK PD B
cJyJae, KOoTaa 3aKOHOM JIOITyCKaeTCsl BCTYIUIEHME B OpaK 10 JOCTHXKEHUS
Bo3pacTa 18 jet, rpaxkgaHuH, He TOCTUTIIMI 18-J1eTHero Bo3pacra, npu-
obpeTaeT 1eecnoCOOHOCTh B MOJTHOM 00BbEME CO BPEMEHU BCTYIUICHUS B
6pak. Ctayio ObITh, B COOTBETCTBYIOIIMX CIy4YasiXx 10 perucTpaluuu Opaka
3aKJIIOYUTh OpauyHbIf JOTOBOP HEBO3MOXKHO, TTOCKOJIBKY I'paskIaHUH €11
He 001amaeT He0OXOIUMBIM 00BEMOM J1€€CTIOCOOHOCTH.

B cooTBeTcTBMU ¢ TpaXXImaHCKHUM 3aKOHOMATEIECTBOM IIPM HAIMINU
OTIpe/IeIEeHHBIX YCIIOBUI1 U B YCTAHOBJIEHHOM TIOPSIIKE MOXET OBITh IPH-
3HAaH IIOJHOCThIO N1€€CIIOCOOHBIM (3MaHCUIIMPOBAHHBIM) TpakIaHUH,
pocturinnii 16-metHero Bospacta (cr. 27 I'K). OmHako sMaHCHUITALUS
HUKAaK He CKa3bIBaeTCs Ha BO3MOXKHOCTU BCTYIIATh B OpakK M 3aKIIIOYaTh
OpauHbIit foroBop. C TOUKYM 3peHUsT TPakIaHCKO-TIPABOBOM TaKO# Tpax-
JTAHUH TIOJTHOCTBIO JEECTIOCO0EH, a C MO3ULIUMI CEMEHOro MpaBa OH €I1Ie
He moctur 6padyHoro Bo3pacra (cr. 13 CK). 3akiouyeHre OpayHoOro 10ro-
BOpA B 3TOM CJIy4ae He JOIyCKAaeTCs .

I'paxxmaHckoe 3aKOHOIATETLCTBO TIPEIYyCMaTPUBAET BO3MOXKHOCTD OT-
paHWYEeHUS CyIOM TpaxJaHWHA B JIE€ECIIOCOOHOCTHM, €CJIM BCJIEIACTBHUE
3JI0YIOTPEOICHMST CIIMPTHBIMUA HATUTKAMU WM HAPKOTUYECKUMM CPel-
CTBAaMU OH CTAaBUT CBOIO CEMBIO B TSIKEJIO€ MaTepUaIbHOE ITOJIOXCHUE.
Takoit rpakIaHuH MOXET CAMOCTOSITEIbHO COBEPIIATH TOJBKO MEJIKUeE
OBITOBBIE CHENKU. Jpyrue caenku OH COBEpIIaeT ¢ COrjlacUsl MONeYuTesNst

' Cm.: Kommenrapuit k CemeitHomy komekcy Poccuiickoit ®@enepaunu / TMon pen.
I1.B. Kpamenunuukosa. M.: Cratyt, 2005. C. 52—54.

2 B 1opuaMYECKOii TUTEpaType UMEETCS U MPOTUBOIIONOXHAS TOYKa 3peHus. CM., Ha-
npumep: Peymoe C.U., 3akaruna U.C. Ykas3. cou. C. 10—11; HacronbHas KHUTa HOTapuyca.
B2rt. T. II: Yue6.-meron. moc. 2-e usn., ucnp. u gom. M., 2003. C. 158; ITueaunyesa JI.M.
CemeitHoe npaBo Poccun: YueGHUK s By30B. M., 1999. C. 203.
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(ct. 30 I'K). IToHsiTHO, YTO 3aK/IIOYeHNE OPAYHOTO TOTOBOpPA HE OTHOCHUT-
Cs K YUCITY MEJTKMX OBITOBBIX CIENIOK. BO3MOXHOCTD 3aKIioueHust Opad-
HOTO JIOTOBOpPA C COTJIaCUs TMOTEYMTENs] MPOTUBOpEUYUsa Obl CYIIECTBY
COOTBETCTBYIOIIUX OTHOIIEHUIA. CllefoBaTeIbHO, JIUIA, OTPAHUYEHHBIE B
JIEECITIOCOOHOCTH, HE MOTYT 3aKJTI04aTh OpauHbIil JOTOBOP.

BpauHbIii JOTOBOP OTHOCUTCS K CAETKaM, KOTOPBIE TTI0 CBOEMY XapaK-
TEPYy MOTYT OBbITh COBEPLIEHBI TOJBKO JWYHO. [lo3TOMy 3aKiloueHue
OpayHbIX JOTOBOPOB YEPE3 MPEACTABUTENEH HENOIYCTUMO' .

He moryT ctath cTopoHamMu OpayHOTo IOTOBOpA JIMIIA, 3aKIIOUYEHUE
Opaka MexXIy KOTOPBIMU He joiryckaetrcst. K nx uuciry oTHocsITCs:

— JIUIIA, U3 KOTOPBIX XOTSI OBl OHO Y€ COCTOUT B 3apErMCTPUPOBAH-
HOM Opake;

— Onu3Kkue poACTBEHHUKU. MMM Npu3HAIOTCS PONCTBEHHUKHU TI0
TPSIMO1 BOCXOMSIIIECH ¥ HUCXOISIIEH JIMHUW (POIUTENN U IETH, AETYIII-
K1, 6aOyIIKU M BHYKHW), TTOJTHOPOJHBIE U HEMOJHOPOIHBIE (MMeEIoIIue
0OIIIMX OTLIAa WJIM MaTh) OpaThs U CECTPHI;

— YCBIHOBUTEJIU U YCHIHOBJIEHHBIE;

— JIATIa, U3 KOTOPBIX XOTS OBl OTHO TMPU3HAHO CYIOM HENEecrocon-
HBIM BCJIEICTBUE MCUXUUYecKoro pacctpoiictsa (cT. 14 CK).

B ropuandeckoil 1uTepaType HEKOTOPOE pacIpOCTPaHEHUE TTOTYYUIIO
MHEHUE O TOM, YTO 3aKJTIOUUTh OpayHbIii TOTOBOP MOTYT JIMIIb JIUIIA, TTO-
JABIITVE 3asIBJICHUST B OPTaHBI 3aITMCU aKTOB TPAKIAHCKOTO COCTOSTHUSI.

B xadecTBe 000CHOBaHUS TaKOW MO3UIUU TPUBOISITCS apTyMEHTHI,
KOTOpBIE YCJIOBHO MOXHO pa3leluTh Ha cooOpaxeHus (opMabHO-
IOPUANYECKOTO XapaKTepa U 00CTOSITENIbCTBA COAEPKATETbHOTO CBOMCT-
Ba. B yacTHOCTH, yKa3bIBaeTCA Ha TO, YTO «ACXOMIS M3 CMBICIA HOPM T 3
CK P® BcrymaommMu B 6pak MOXHO CUMTATh ITOCJIE TTOa4yd UMM 3a-
SIBJIEHWSI B OpTaHbl 3arca». Kpome Toro, yTBepxXaaeTcsi, 4TO 3aKJIIoue-
HUe OpayHOTO OrOBOpA TEMU, «KTO HE UMEET B JAaHHBII MOMEHT HaMe-
pPEHUST PETUCTPUPOBATh Opak... TOPOAUT TIPABOBYIO HEOTpeneIeH-
HOCTb»?. W TIpM 3TOM TIPOBOAWTCS AHAJIOTUS C IPEABAPUTENLHBIM
norosopoM (cT. 429 I'K).

Takast Touka 3peHusI TIPeICTaBISIETCS] OIIUOOYHOMN.

' 06 aToM cM., Hartpumep: ITueaunyesa JI.M. Yka3. cod. C. 204; HacTonbHast KHUTra HO-
tapuyca. C. 156; Peymoe C.H., 3axaauna HU.C. Yxa3. cou. C. 10.

2 Cocunamposa H.E. BpadyHBIii JOTOBOp: paBoBas MPUpPO/A, CONEPXKAHUE, TIPEKpaLIe-
nue // TocynapctBo u mpaBo. 1999. Ne 3. C. 76.
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Bo-nepBrix, 3akoH (CK) He comepXuUT TpeOOBaHUS O TOM, YTO IIO 3a-
KJTIOYEHMST OpavyHOTrO MOTOBOpA HAMO MONATH 3asBICHUE O PETUCTPALINU
Opaka.

Bo-BTOpEIX, 3aKiIOYEHE OpPavyHOTO TOrOBOpa A0 3aKoYeHUs Opaka
HU4Yero He mopoxngaer. Cam 1o cebe OH IOpUINYECKUI Hynb. JIullb B
COBOKYITHOCTH C TAaKUM IOpUINIECKUM (PaKTOM, KaK perucTpalms opaka,
OpayHbIil TOrOBOP TMOPOXKAAET TpaBa U 00SI3aHHOCTH, UM (IOTOBOPOM)
npenycMotpeHHbIe. ([IpaBoBBIe MOCAEACTBUS MOPOXKIAIOTCS IOPUINYE-
CKMM COCTaBOM.) MeKay MOMEHTOM 3aKJIIOYeHUsI OpavyHOTO TOTroBOpa U
BCTYIICHHEM €T0 YJACTHHKAMU B OpaK MOXET MPOMTH CKOJIBKO YTOTHO
BpeMeHU. [IpomosKuUTENbHOCTh 3TOTO Tiepuofa (Hemesst, MecsIl, TOM,
MISITH JIET...) IOPUANIECKOTO 3HAUeHSI HE UMEET.

Bpak BooOI11Ie MOXeT OBITH 1 He 3aKJIo4eH. B aToMm ciyyae OpadHbIit
JIOTOBOP TaK U OCTAHETCsI OPUANICCKIM HYJIEM.

B-TpeThux, cpaBHeHME OpavyHOTO AOTOBOpPA, 3aKJITIOUEHHOTO 10 Peru-
cTpauuu Opaka, ¢ IpenBapUTeIbHbBIM TOTOBOPOM IIPENCTABISETCS He-
KOPPEKTHBIM XOTSI ObI TIOTOMY, YTO MPEABAPUTEIbHBIN TOTOBOP ITOPOXK-
IaeT TIpaBa W OOS3aHHOCTU W, CJIEA0BATEIbHO, HYXKHO YCTAHOBUTH CPOK
UX peanm3aluy (MCTIOIHEHMST), a TaKKe ITOCIICICTBUS HEHMCITOTHECHUS B
TeYeHHUE ONpPENeICHHOTO BPeMEHU; a OpavyHbIil TOrOBOP, 3aKIIOYEHHBII
JI0 peTUCTpaluy Opaka, caM IT0 ceOe MPaBOBBIX MOCIIEICTBUI HE TTOPOXK-
nmaet. Koib cKopo Ha ero 0OCHOBE He BO3HUKAET IIpaB 1 00SI3aHHOCTE, He
MOXeT OBITh U TIPABOBOI HEOTIPEIEIEHHOCTH, €CJTM Opak He 3aKJIIoYaeTCst
JUTUTETbHOE BpeMsl WJIM He OyAeT 3aKJII0UeH BOBCE.

Bce aTu paccyxxneHus He MMenr Obl HUKAKOTO CMBICIA, €CJIU ObI CTO-
POHHUKHM pacCMaTpUBAEMOU ITO3ULINU He OeTaIN JAIEKO WAYIINX BHIBO-
noB. Tak, H.E. CocunaTpoBa mojiaraeT, 4To JOTOBOpP, 3aKJIIOUEHHbIN JI1-
11aM1, HE MOJABIIMMM 3asBJICHUSI O PETUCTpallMM Opaka, SIBJISIETCS «HM-
YTOXXHON CHENKOM (C MOPOKOM CYOBEKTHOIO COCTaBa), KOTopasi He
TOPOXIAET ¥ He MOXET IIOPOAUTH IIPABOBHIX ITOCICICTBUI, €CIIN B OyIy-
ImeM Opak He OymeT 3aperMcTpupoBaH». B ciaydae, Korma Juiia, 3aKITiO-
YHBIIYE TOTOBOP, OTKA3aJIMCh OT perucTpaliuy Opaka, IpeajiaraeTcs pac-
CMaTpUBATh JOTOBOP KaK IPeKpaTUBIINIics .

Kak cinemyer m3 paHee M3J0XXEHHOTO, TaKME YTBEPKICHUS HE OCHO-
BaHBI Ha 3aKoHe. boee Toro, oHu mpoTBOpeyYar 3akKoHy. K ToMy ke BEI-
3bIBAET HEIOYMEHNE KBATMMUKALIUS CAEIKU B KaueCTBE HUUTOXHOM 1O

! Cocunamposa H.E. Yka3. cou. C. 76.
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ycioBueM («eciu Opak He OymeT 3aperMcTpupoBaH»). Tak He OBIBaeT.
IIpy HaTMIMK YCTAHOBJIEHHBIX 3aKOHOM OCHOBAHWI ClIejIKa HUYTOXHA
HE3aBMCUMO OT MPU3HAHUS €€ TaKOBOW CyIOM; HMUYTOXHAs CHejlKa He
BJIEYET HUKAKUX ITPaBOBBIX MOCJIEICTBUI; HUUTOXHAs CAEJIKa HeAehCT-
BUTEJIbHA C MOMEHTA ee coBepieHus (cT. 166—167 I'K).

JoCTaTOYHO IMUPOKO pacIpoCTpaHeHa B IOPUIMYIECKON HayKe TOYKa
3pEHUsI, B COOTBETCTBMM C KOTOPOW OpavyHBIN JOTOBOP, 3aKIIOYaeMbIi 10
perucrpaumu Opaka, NpeIcTaBiIseT coboil YCIOBHYIO cHENKy'. YcioBHOM
CUMTAETCS CIENKa, €CJIM CTOPOHBI ITOCTABMIM BOSHUKHOBEHME WY ITpeKpa-
IIEHKe TIpaB M 00SI3aHHOCTE! B 3aBUCUMOCTh OT OOCTOSITEIBCTBA, OTHOCH-
TEJIBHO KOTOPOTO HEU3BECTHO, HACTYITUT OHO WK He HacTynuT (cT. 157 I'K).

ITockosbKy 3aKiIoueHre Opaka 3aBUCUT OT BOJIM JIMII, paHEe 3aKJII0-
YUBIIMX OpayHBIN TOTOBOP, MTOCTOJIBKY OHO (3aKJIloueHue Opaka) He MO-
KET CIMTATHCS «OOCTOSITEILCTBOM, OTHOCUTEIIEHO KOTOPOTO HEM3BECTHO,
HACTyMUT OHO WM He HacTynmuT». CleqoBareibHO, KBaJTU(MUKAIIUS
OpayHOTo TOroBOpa B pacCMaTpMBaeMOI CUTyalluM B KAYECTBE YCIOBHOM
CIEJIKU HECOCTOSITENIbHA.

Kak otMeyanoce, 6pauHble TOrOBOPHI OOJIEKAIOTCSI B HOTAPUAJIBHYIO
¢dopmy. OHAKO AOTOBOPHI, 3aKiaoueHHbIe ¢ 1 sgHBapsa 1995 no 1 mapra
1996 1.2, uMeloT culy U 6e3 HoTapuaabHOro odopmieHus. OObICHIETCS
310 TeM, yTo I'paxmaHckuii Kogekc P®, BrepBble YCTAHOBUBILMI BO3-
MOXHOCTb 3aKJTIOUEHHsI OpavHOTO TOTOBOpa, He IIpeIycMaTpUBall 00s13a-
TeJIbHYIO HOTapuaibHyIo opMy. [ToaToMy 10OTOBOD, 3aKITIOYEHHBIN CYII-
pyramMd B MPOCTOIi MUChbMEHHOI (hopMe B yKa3aHHBIN MEepUONd, UMEET
IOPUANYECKYIO CUITYy B YaCTH, HE TIPOTUBOpeYaIiieit rmojaoxeHusm Cemeii-
Horo Komekca (ct. 169).

B nutepatype BBICKA3bIBaeTCsS TPEUIOKEHWE O IIE1eCO00pa3HOCTH
«yCTaHOBUTb B 3aKOHONATEJbHOM IIOPSIIKE HOpMY 00 00s3aTeIbHOCTH
OTMETKH O 3aKJIOUYEHUU OpavyHOIO JOTOBOpa B CBUIETEILCTBE O 3aKIIIO-
yeHn" Opaka. KpoMe Toro, B Tex ciydasix, KOTAa CYIIPYT SIBJISIETCS TIpe-
MPUHUMATEJIEM WJIM CTAaHOBUTCS MM B TIOCIIEAyIOIIee BpeMs, ero Opad-
HBII TOTOBOP AOJIKEH OBbITh 3apEerMCTPUPOBAH B OpraHax rocylapCTBEeH-
HOIl perucTpaluiy IoJ YIpo30il MPU3HAHUS €r0 HEAeHCTBUTENbHBIM» .

! CMm., Hanpumep: Anmokonsckas M.B. Cemeitnoe ipaBo. M., 1996. C. 167.

2 [laThl BCTYIUIEHMS B CUJIy COOTBETCTBEHHO YacTU nepBoii [paxmaHckoro kogekca PO
u CemeitHoro komekca PO.

3 Peymos C.H., 3axasuna H.C. Yxas. cou. C. 28—29.
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Takue mpemaoxeHUss OOYCIOBIEHBI CTpeMJIEHHEM OOECIHEeYUTh IIpaBa
KPEIUTOPOB IIPH 3aKIIOYCHUY OPaYHOTO TOTOBOPA.

Bpsim mu Takast TO3ULIMST 3aCITy>KUBACT MTOIIEPKKI, B YACTHOCTH, IT0-
TOMY, YTO BHECEHHE OTMETKHU O 3aKJIFOUEHUU OpavyHOIro JOTOBOPA B CBU-
JETEeJIbCTBO O 3aKJIIOUEHMU Opaka IMPOTUBOPEYUT CYIIECTBY JAHHOTO I0-
kymeHTa. OHO BBIZAETCS B YIOCTOBepeHHe (hakTa rocymapCTBEHHOM peru-
ctpanuu 6paka (cT. 8, 30 MenepanbHOro 3akoHa «O06 aKTaX TpaskIaHCKOTO
COCTOSIHUSI»), M TOJBKO (4YTO, BIPOYEM, HE yMalldeT 3HAYeHUs CBUJIE-
TEJIbCTBA). A C TOYKM 3pEHUs MPAKTUIECKOM TaKKe ACCTBUS MOTYT ObITh
BeChbMa 3aTPYIHEHBI, €CJIM YIeCTh, YTO OpadyHBIE JOTOBOPHI MOTYT 3aKITIO-
YaThCsI, U3MEHSTHCS, PACTOPraThCs (IIPUYEM BCE 5TO MOXET OBITh HEOII-
HOKPAaTHO), MPU3HABAaThCs HeAEHCTBUTEIbHBIMU.

§ 2. COAEPXKAHIE BPAYHOT'O JOTOBOPA

I'paxxmaHcko-TIpaBOBOl XapakTep OpavyHOTO JOTOBOpAa HE O3HAYaeT
OTCYTCTBUS CITEIM(UIECKUX YEePT, CBOMCTBEHHBIX TOJBKO 3TOMY THITY
COTJAIlIEHU I, MTO3BOJISIIOIINX OTJINYATh €T0 OT BCEX MPOYUX TPAKAAHCKO-
npaBoBbIX caesiok. CyliecTBOBaHME TUX OCOOBIX 4epT (IIPU3HAKOB)
OpavyHOTO JOTOBOpA OOYCIOBJIEHO OCOOBIM CYOBEKTHBIM COCTABOM JaH-
HOTO COTJIAIIEeHWsI U eTO HAIIpaBJIeHHOCTHIO MJIU, TOBOPS B OoJiee 001eM
TJIaHe, creuuduKol ceMeilHbIX OoTHoleHWi. OOliee MpaBUIIO, W3JO-
xkeHHoe B 1. 4 cT. 421 TK P®: «ycioBust JoroBopa orpenessiioTcs 1Mo yc-
MOTPEHUIO CTOPOH», KOHKpeTu3upyetcst B cT. 42 CK P® mpenmerom u
cyObeKTaMU CoriallleHusI.

B cootBercTBUM ¢ 1. 1 cT. 42 CK P® 6payHBIM JOrOBOPOM CYIIPYTH
BIpaBe U3MEHUTh YCTAHOBJIEHHBIN 3aKOHOM PEXUM COBMECTHOU COOCT-
BEHHOCTU, YCTAHOBUTb PEXMM COBMECTHOM, NOJEBOM WIM Pa3lesibHOU
COOCTBEHHOCTH Ha BCE MX MMYIIECTBO, HA €r0 OTAeJbHbIE BUABI WM Ha
HWMYIIECTBO Kaxnoro u3 Hux. Cynpyru BOpaBe ONPEAEIUTh B OpayHOM
JIOTOBOPE CBOU TMPaBa U 00S3aHHOCTHU MO B3aUMHOMY COJEPKAHUIO, CITO-
COOBI yJaCTHST B IOXONAX OPYT APYTa, MOPSIAOK HECEHUS KaXKIbIM M3 HUX
CEMEWHBIX PAacXO/IOB; OTIPENEINTh UMYIIIECTBO, KOTOpOe OyIeT mepeaaHo
KaXIOMY U3 HUX B CIIy4yae PAacTOPKEHUsI Opaka, a TakXe BKIIOYUThH B
OpayHbIil JOTOBOp JIOOBIE WHBIE TMOJOXEHMS, KacalolUecs: UMYIIEeCT-
BEHHBIX OTHOIIIEHUI CYTTPYTOB.

IMpeameToM GpayHOTro JOTOBOpPA MOXET OBITh KaK yKe HaKUTOe UMY-
LIECTBO, TaK U TO, KOTOPOE OyAET HAaXUTO CyNpyramu B Oymyiiem. Bos-
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MOXHO BKJTIIOYEHUE B MPEAMET COTIALIEHUSI U YCIOBUIA TI0 TIOBOAY UMY-
IECTBA, TTPUHAJIEXKAIIETO TOJTHKO OJHOMY U3 CYTIPYTOB.

He uckimoueHo u 3akioyeHre OpaqHOTO JI0TOBOpA, ColepkaHue KO-
TOPOTO CBOJIUTCSI K PETYTMPOBAHUIO OTHOILIEHWI MO MTOBOLY UMYIIECTBA
Kaxmoro (M ogHOTro) M3 cympyroB. Hampumep, 3akiodaercss OpaqHbIit
JIOTOBOP, TIPETyCMATPUBAIOIINIA, YTO BCE MMYIIIECTBO, TIPUHAIJIEXKABIIIEE
KaXIIOMy M3 CYIIpyTOB JIO 3aKJTI0YeHUsT OpaKa, TIpU3HAeTCs MX o0IIeit co-
BMECTHOI COOCTBEHHOCTBIO, WJIM YCTaHABJIMBAIOLIWI, 4YTO OTIEJIbHBIC
BUJIBI UMYIIIECTBA KaXA0TO U3 CYNIPYTOB (IOMYCTUM, OOBEKThI HEABUXKU-
MOCTH) TIOCTYMAIOT B OOIIYI0O COBMECTHYIO COOCTBEHHOCTh. bpauHbIM
JIOTOBOPOM MOXKHO TIPEITyCMOTPETh TaKXke Iepexo]] B OOIIYI0 COBMECT-
HyI0 (WX OOIIYI0 JO0JIEBYIO) COOCTBEHHOCTh MMYIIECTBA, MpUHAAJIEkKa-
1IIEro OIHOMY M3 CYTpyroB. Hampumep, CTOPOHBI MOTYT IOTOBOPUTHCS O
repemaye B 00IIYI0 COOCTBEHHOCTh (TOJIEBYIO WJIM COBMECTHYIO) KBAPTH-
pBI, MpUHAIJIEXAIIEH OTHOMY U3 CYTIPYTOB.

ITo mpaBoBO#l mpupome TakOro pofa COTJIALIEHUS] B PsOE CIyvaeB
CXOXHU C JIOTOBOPOM JapeHusi uiu MeHbl. Ho MocKoJIbKy BO3MOXHOCTb
WX 3aKJTI0YeHUsT ycTaHOBIeHa CeMeltHBIM KOIEKCOM U OHU KBaJTU(DUIIN-
PYIOTCSI B KQUeCTBE OpayHbIX IOTOBOPOB, TO HOPMBI TPaXKIaHCKOTO 3aKO0-
HOJATENbCTBA O JAPEHUU WM MEHE B TAaHHOM CJTy4ae He TPUMEHSIOTCSI.

BMmecTe ¢ TeM MHOrma 3akii04aroTcsl «OpayHble JOTOBOPHI», IIPELy-
CMaTpUBAIOIINE TTEPEXO]l UMYIIIECTBA, TPUHAJIEXKAIETO OMHOMY U3 CYTI-
pYroB, B COOCTBEHHOCTb Ipyroro cyrpyra. Hampumep, xuioe momerie-
HUE, MPUOOPETEHHOE OJHWM U3 CYMPYroB A0 3aKIIOYeHUs Opaka, IO
«OpayHOMY JOTOBOPY» IepemaeTcs B COOCTBEHHOCTb IPYroro CyIpyra.
Kak npencraBinsietcs, Takasi Cieka sBJisieTcsl HeeCTBUTENbHOM. B cumy
m. 2 ct. 170 'K P® nputBOopHas caenika, T.e. ciejka, KOTopasl CoBepIle-
Ha C LEJIBIO IPUKPBITh IPYTYIO CAEIKY, HUYTOXHA. B MprBeneHHOM ITpu-
Mepe CTOPOHBI B AEMCTBUTENILHOCTY UMENIU B BUAY NapeHue, T.e. 0e3B03-
Me3IHYIO Tiepefady Bely B coocTBeHHOCTh cympyra (c1. 572 T'K). Creno-
BaTeJIbHO, TAKOM «OpayHBIN TOTOBOP» SIBJISIETCSI HUITOXHOM CHENIKOM, a K
CHIENIKE, KOTOPYIO CTOPOHBI NEUCTBUTENBHO UMENY B BUIY (K JAPEHUIO), C
Y4ETOM CYIIECTBA CHEJKU TMPUMEHSIIOTCSI OTHOCSIIMECS K HEl HOPMBI
(1. 2 ct. 170 T'K), T.€. HOpMBI 0 mapenuu (cT. 572—581 T'K).

CxazaHHOe, OJTHAKO, He 03HAYaeT HEAOIMyCTUMOCTH TIepexoaa B CUITY
OpayHOro JOTOBOpPAa WMYIIECTBA OQHOTO W3 CYMpPYTOB B COOCTBEHHOCTb
npyroro. Ecnu cornailieHueM CyrpyroB peryupyloTcsl UMYIIEeCTBEHHbIE
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OTHOIIIEHUST MEXIy HUMHM U B TOM YHCJIE IpeayCMaTpUBAETCs Mepenadya
MMYIIECTBa, MPUHAIJIEXKAIIETO OTHOMY M3 CYIIPYTOB, APYTOMY, TO TaKOe
coTJalleHue TpencTaBisieT co00i OpayHbIi JOTOBOP, COOTBETCTBYIOIIMI
TpeboBaHMsIM 3akoHa. Eciu ke comepxkaHue ITOroBopa HMCYepIIbIBAeTCS
TOJIbKO OOSI3aHHOCTBHIO TepenaTh MMYIIECTBO IPYTOMYy CYIpyry (06e3Bo3-
ME3THO WIM B3aME€H BCTPEYHOTO IPEAOCTABICHUS), TO TaKOe CoTJalle-
HUE TpU3HaBaTh OpavyHBIM JOTOBOPOM HET ocHoBaHuil. K coorBercT-
BYIOIIMM COTJIALIEHUSIM HOPMBI 3aKOHOMIATENBCTBA O OPaYHOM TOTOBOPE
HEINPUMEHMMBI. B 3THX CiIydasix OTHOIIIEHUS CTOPOH PEryJIMpPYIOTCS Ipa-
BWJIAMMU O JapeHUU, KYTJIe-TIpoaxe, MeHe U T.11.

B OpayHOM AOroBOpe MOTYT COAEPXKAThbCS YCJIOBHUS, KacalollMecs
BCEro MMyIlecTBa (MMEIOLIETrocsl M TOro, KOTOpoe OyAeT HaXXUTO B OyIy-
mem). Ho vame cyrnpyru nmpuberaiot K OpayHOMY TOTOBOPY C 1I€JIbIO OTI-
penennTh IIPABOBOI PEXXUM OTHEIHbHEIX BUIOB UMYIIeCTBa (HEIBIKIMO-
CTU, aKLIMI U T.1.). B TakoM ciTydyae MMyILIeCTBO, HE YIIOMSIHYTOE B OpauHOM
JIOTOBOpPE, TIO-TIPEXHEMY SIBJISIETCS OOIleli COBMECTHON COOCTBEHHOCTHIO
CYIIPYTOB.

ITo obmemMy mpaBwWily OpauyHbIif JOTOBOP SIBJISIETCS OECCPOYHBIM, O[I-
HaKoO COTJIallleHUe MOXET HOCUTh CPOUHBINM XapakKTep, T.€. 3aKI04aThCs
Ha OIpeleNIEeHHBbI CPOK, HampuMep Ha IaTh uiau 25 net. pyroe neno,
YTO, YCTaHABJIMBAs KaKue-JIM0O CPOKU CYIIIECTBOBAHUS IIpaB U OOsI3aH-
HOCTEH, MpeaycMaTPUBAEMBbIX OpaYHBIM OTOBOPOM, HEOOXOOVWMO Y4M-
THIBaTh CHEIM(PUKY TOTO MM MHOTO TipaBa. Tak, BellHbIe MpaBa, Kak
MNpaBUJIO, SABISAIOTCS OeccpouyHbIMU. [ToaToMy B OpayHOM HOroBOpE He
MOXET OBITh YCTAHOBJIEHO, YTO, HAIIpUMEpP, KaKoe-HUOYIb MMYIIECTBO
MEePEeXOINUT B COOCTBEHHOCTh CYIpyra (CYIIpYyTrH), IPEaIToIoXIUM, Ha MSTh
JIeT (K COXaJIeHUIO, BCTPEUYAIOTCS U TaKue «pelleHus»). BMmecte ¢ TeM
JIOTOBOPOM MOXHO YCTaHOBMTb, YTO IPABO COOCTBEHHOCTH Ha Ty WJIU
VHYIO Belllb OyAeT IMpUHAMLIEXaThb, IIPEATIONIOXMM, CYIIpyre, HO TI0 MCTe-
YeHUW OTIpeNleIeHHOTO Teproaa BpeMeHU (Win (M) TIpU HAIMYUU OTIpe-
JIeJIEHHBIX YCJIIOBUIT) TaHHasl BEIIb TepeiIeT B OOIIYI0 COBMECTHYIO COO-
CTBEHHOCTb CYIIPYTOB, WX B OOIIYIO TOJIEBYIO COOCTBEHHOCTb CYNPYTOB
(1 3mech ke (B IOroBOpe) MOXKHO MPEIyCMOTPETh JOJIM), WJIM B COOCT-
BEHHOCTb CyIIpyra. B oTHoIIeHNHM e 00513aTeIbCTBEHHBIX IIpaB YCTaHOB-
JIEHWEe CPOKOB MX CYIIIECTBOBAaHMSI HUYEM He orpaHudyeHo. Hampumep,
MOXHO YCTaHOBMTb, UYTO HECEHUE CEMEMHBIX PacXOJ0B OCYIIECTBISIETCS
KaXIbIM M3 CYIPYTOB IOOYEPENHO B TEUEHME OIMPEAEIEHHOTO BPEMEHU
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(momycTuM, TepBbIE TMOJNTOJa WX HECET CYIpyra, BTOpble — CYTIPYT).
Henp3st uckmouats qaxke BO3MOXHOCTh COCTABIEHUSI TPa(hUKOB.

BpauHbie TOrOBOPHI MOTYT COBEPIIIATHCS IO/ YCIIOBHEM.

ITpuyem ycnoBust MOTYT OBITh CAMBIMU Pa3HBIMU. JlymaeTcs, 4To B
na”HHoM ciydae (B 11. 2 cT. 42 CK), Korma roBopUTCsl O BO3MOXHOCTH T10-
CTaBUTh BO3HUKHOBEHUE WM TIPEKpaIlleHre MPaB U 00sI3aHHOCTEN B 3a-
BUCUMOCTb OT HACTYIUIEHUs WJIA OT HEHACTYIUIEHUsS OTpeneIeHHBIX YC-
JIOBWIA, UMEIOTCSI B BUIY HE TOJBKO YCJIOBHBIE CIEIKU (B UX OOBIYHOM
rpaxIaHCKO-TIPABOBOM 3HAYEHUU).

Bo-nepBhIX, yCIOBMS, BKIIIOYAaEMbIE B OpaYyHBIi JOTOBOP, MOTYT OBITh
OTJlaTaTeIbHBIMU WJM OTMEHMTEJIbHBIMA B TOM 3HAY€HWU, KOTOpPOE
BKJIaJibIBaeTCs B 9T MoHATUs cT. 157 'K PO.

JloroBop cuuTaeTcsl COBEPIIEHHBIM IO/ OTJIaraTeJIbHbIM YCJIOBUEM,
€CJIU CYTIPYTU TIOCTABWJIM BO3HMKHOBEHUE TPaB U 00sS13aHHOCTEN B 3aBU-
CHUMOCTBb OT OOCTOSATEILCTBA, OTHOCUTEIEHO KOTOPOTO HEM3BECTHO, Ha-
CTYITUT OHO WM He Hactynut. Hampumep, Cynpyru cCOXpaHSIIOT peXuM
00111eli COBMECTHOI COOCTBEHHOCTM Ha MMEIOIIYIOCS Y HUX KBapTUPY U
JIOTOBApPUBAIOTCS O TOM, YTO B CJIydyae NPUOOPETEHUs] HOBOW KBAapTUPHI
OHa CTaHeT COOCTBEHHOCTHIO CYITPYTH.

[oroBop cunTaeTcsl 3aKJIIOYEHHBIM MOl OTMEHUTEIbHBIM YCIIOBUEM,
€CJIU CYTPYT'W TOCTaBWIM TIPEKpallleHWe TpaB U O0sI3aHHOCTEl B 3aBU-
CUMOCTb OT OOCTOSITEThCTBA, OTHOCUTENIFHO KOTOPOTO HEM3BECTHO, Ha-
CTYITUT OHO WM He HacTynut. Eciu, mormyctum, B IpUBEAEHHOM IpUMe-
pe CYNpyru OMHOBPEMEHHO AOCTUTIIM COTJIALIEHUSI O TOM, YTO KBapTHpa,
MMeIoNIasics Ha MOMEHT 3aKJIIOYEHUsI IOTOBOpA U SIBJISIIOIIASICST OOuIei
COBMECTHOI COOCTBEHHOCTbIO, C MOMEHTA MPUOOPETEHUST HOBOW KBap-
TUPHI (KOTOpasi CTaHET COOCTBEHHOCTBHIO CYIPYTH) TIEPEXOAUT B COOCT-
BEHHOCTb cynpyra'. JlaHHOe YCIOBUE — MPUOOPETEHNE HOBOI KBApTH-
DBl — SABJISIETCS] OMHOBPEMEHHO U OTJIaraTeJIbHbIM, U OTMEHUTETbHBIM.

! PasymeeTcsi, 0 MOMEHTE BO3HMKHOBEHMSI TIpaBa COOCTBEHHOCTH (M TIpeKpalIeHMs
npaBa oOLIell COOCTBEHHOCTH) B JAHHOM Cilydyae TOBOPUTCS OYEeHb YCJIOBHO. B cuy 1. 2
ct. 8 T'K P® mpaBa Ha MMyIIECTBO, MOIEXAIEe TOCYTIaPCTBEHHON PEeTHCTPallii, BO3HU-
KaloT ¢ MOMEHTA PEeTHCTPalli COOTBETCTBYIOIINX ITPaB HA HETO, €M WHOE He YCTaHOBJIe-
HO 3aKOHOM. [1paBo COGCTBEHHOCTH Ha HEABUXUMOCTb, €r0 BO3HMKHOBEHUE, MEPEXOl U
TIpeKpaleHne MoIIekar ToCyIapCTBeHHOI pEerUCTpaliiy B eTMHOM TOCYTapCTBEHHOM pee-
crpe yupexneHusMu toctuuuu (. 1 cr. 131 I'K). CrnenoBartenbHO, B JaHHOM TMpUMepe
KBapTUpa, HaXofsilasica B OOIIeil CODCTBEHHOCTH, CTaHET COOCTBEHHOCTBIO CyIMpyra C
MOMEeHTa BHECEHUST COOTBETCTBYIOIIEH 3aICH B TOCYIapCTBEHHBIN peecTp.
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B Tex cimyyasx, Korma HaCTYIUICHUIO YCJIOBHUSI HETOOPOCOBECTHO BOC-
TIPETSITCTBOBAI OOWH M3 CYIIPYTOB, KOTOPOMY HACTYIIJICHHE YCIIOBUS He-
BBITOJTHO, TO YCJIOBUE MPU3HAETCA HACTYMUBIIUM. COOTBETCTBEHHO €CIU
HACTYILJIEHUIO YCJIOBUSI HETOOPOCOBECTHO COAEHMCTBOBAI CYIPYT, KOTO-
pOMY HACTYIUICHUE YCJIOBUS BBHITOAHO, TO YCIOBUE IMPU3HAETCSI HEHACTY-
MUBLIUM.

Bo-BTOpBIX, KaK TMpPEACTaBISE€TCS, CTOPOHBI MOTYT MOCTaBUTh BO3-
HUKHOBEHME, U3MEHEHWE WJIM MpeKpalleHue IpaB U OO0S3aHHOCTEM,
peaycMaTpUBaeMbIX OpauHBIM TOTOBOPOM, B 3aBUCMMOCTb OT YCJIOBMIA,
HACTYIICHHNE WIN HEHACTYIICHHE KOTOPHIX 3aBUCHUT OT BOJIA CTOPOH.

BaxHo otMeTuth, uTo CeMeiHBIN KOAEKC COMEPXKUT JIUIIb MPUMEpP-
HBII MlepeyeHb YCIOBUI OpavyHOTo T0rOBOpa, IPU 3TOM yKa3aHbI UX Tpe-
JIeJIbl — TOJIbKO UMYIIIECTBEHHBIE OTHOILIeHUs. HemomycTumMo BKIIIOYeHHE
B IOTOBOP YCJIOBHU O JIMIHBIX HEMMYIIECTBEHHBIX OTHOIIEHUSIX. Tak,
HEJIb3S COTJIACUTHCS C BKIIIOUEHUEM B OpayHbIN TOTOBOP TaKUX MOJIOXKE-
HU: « f... 00s3yl0Ch HayaTh MOATOTOBKY K IOCTYIUIEHUIO B BY3, C TEM
YTOOBI B CJIEAYIONIEM TOAY IMPUCTYIIUTh K BEYEPHEMY WJIM 3a04HOMY 00Y-
YEHUIO TI0 MOEMY BBIOOPY», «S HaMepeHa OpOCUTh KypUTh, MoJIarasi, 94To
9Ta MPUBBIYKA OydeT MOMEXOil I Oymylllero MarepuHCTBa», «f... He
HaMepeH OrpaHUYMBATh CAMOCTOSTEIbHOCTD KEHbI, UYTO HE JOJIKHO CYTI-
pyroil IOHMMATBCSI KaK IIPaBO 3JIOYIOTPEONISATh SMaHCUIIMPOBAHHO-
creio»'. Ecam Takme ycaoBMS OyIyT BKIIOYEHBI B JIOTOBOP, TO C TOYKU
3pEHUST IOPUANYECKON B 3TOU YacTW COTJallleHue OyoeT CYMTAThbCS He-
NEeWCTBUTEIbHBIM, a MPAKTUYECKU CTOPOHBI (WJIM OIHA U3 CTOPOH) OyIyT
BBEJIEHHI B 3a0JTyKIeHUE.

CeMeitHBI KOAEKC COAEPXKUT CIEIMATbHYI0 HOPMY, 3alIPeIlaloIyio
OrpaHWYeHUE MpaB U cBoOO cympyroB. Tak, 3ampelnaeTcss BKIIOYEHUE
B JIOTOBOP OTrpaHUYEHUI MPaBOCIIOCOOHOCTU U NEECHOCOOHOCTU CYII-
pyroB. IloaToMy ciemyeT IpM3HATh HENMPUEMJIEMBIM BKIIOYEHHE B
OpavHBI JOTOBOP, HATIPUMED, TAKOTO YCIOBUS: «B HacTosImIMii MOMEHT
mHe, MBanoBy MiBany MBaHOBUYY, Mpeaiaraercs paboTta B Ka3MHO, IIe
s Ipexne padoTai, HO, yBaXass MHEHHE CyIIpyru, KOTopasi K 3TOMY OT-
HOCHUTCSI HETaTMBHO, ITOATBEPXKIAl0, YTO MOM IaJibHEMINNe IUIaHBI C
paboToif B TAaKOTO poIa 3aBEICHUSIX HE CBsSI3aHBL. BMmecTte ¢ TeM Moe
JIMYHOE OTHOIIIEHUE K AEITETbHOCTU Ka3UHO U K TeM, KTO 3aHSAT TPYIOM

! Cm.: OCHOBHBIE TPaXIAHCKO-TIPABOBLIE JOKYMEHTHI: 00pasubl / COCT. U aBT. KOM-
MeHTapueB 3. M. Mypanesii. M.: BEK, 1997. C. 185.
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§ 2. Codepacarue bpauroeo doeosopa

B HUX, OCTA€TCA TOJOXUTEIbHBIM» . Y IeJI0 HE B CIIOBECHOI «000JI0Y-
ke» ycrmoBus. OHO orpaHuyuBaeT mpaBociocooHocTh (cT. 18 I'K), uto
HEJIOITyCTUMO.

CornacHo 11. 3 cT. 22 'K P® cnenku, HalpaBJieHHBIE Ha OTpaHUYEeHHe
NpaBOCIIOCOOHOCTHU U I€ECIOCOOHOCTU I'paXkaaH, HUUTOXHHI.

He momryckaercst OpayHEIi JOTOBOP, OTPAaHUMYMBAIOIINIA BO3MOXHOCTH
cymnpyra 1o obpallleH!I0 B CyJ 3a 3alllMTO CBOMX MpaB KaK OT TPETbUX
JIUII, TaK U OT CyIpyra.

IIpaBa 1 00s1I3aHHOCTH CYIIPYTOB B OTHOIIEHUM JETE PEeryIupyrOTCs
HOopMamMu CeMeIHOTO KOJeKca M MHBIX 3aKOHOIATEIbHEIX aKTOB. OCHOB-
Has 4acTh 3TUX HOPM — WMMIIEpaTHBHAsI, T.e. MHOE PETYyJIMPOBaHHME WX
JIOTOBOPOM He€ IOITYCKaeTCsl.

3arnpelaeTcs BKIIOYEHNE B TOTOBOP YCIOBUMA, IIpenycMaTPUBAIOIINX
OTpaHMYECHME IIpaBa HETPYZOCIIOCOOHOTO HYXKITAIOIIETOCsS CYIIpyra Ha
TOJTy9eHUE COePXKaHU.

He nomyckaercs kababHbII OpayHbIil TOTOBOP, T.€. COTJIAlIEHUE, CO-
Jepxailree yCJIOBHSI, KOTOPBIE CTaBST OMHOIO M3 CYIIPYroB B KpaiiHe He-
omaronpusiTHoe TonioxkeHue. Kak cienyer uz cr. 179 'K P®, k Takum
COTJIAIIEHUSIM OTHOCUTCSI OpauyHBIi OTOBOP, KOTOPHIN OIWH W3 CYTpY-
TOB OB BBIHYXXIEH 3aKJIIOUUTh BCJIEACTBUE CTEUEHUS TSXKEJIbIX 00CTOsI-
TEJILCTB Ha KpaliHe HEBBITOMHBIX JIJISI Ce0S YCIOBUSIX, YeM APYTOit Cympyr
BOCITOJTB30BAJICS.

Henb3st Takke 3akimovyarh OpayHbIil JOTOBOP, €CJIM €r0 YCJIOBUS CTa-
BSIT OMHOTO U3 CYIIPYTOB B KpaifHe HeOJarornpusaTHOE IMOJOXEHUe (Iaxe
eclid HeT TaKMX IIPU3HAKOB KabaJbHOM CHIEJKM, KaK COBEpIIEeHUE ee
BCJIEZICTBHME CTEUCHMST TSIKEJIBIX OOCTOSITENIBCTB, YeM IPYTOil CYIIpyT BOC-
moJs3oBascs). Ecim Bce-Taku 3aKiIioueH TaKoi OpayHBbIid IOTOBOP, TO OH
MOXET OBbITb INMpPHU3HAH HEAEHCTBUTENbHBIM ITOJHOCTBIO WU YACTUYHO
(cT. 44 CK).

Kpome TOro, GpauHbIil TOrOBOp HE IOJDKEH IIPOTUBOPEYUTH OCHOB-
HBIM HayajaM ceMeifHOTro 3akoHomaTtenbcTBa. B wactHoctH, B 1. 4 cT. 1
CK P® ykazaHo Ha TO, YTO 3alpeniaroTcs Jo0ble OrpaHUuYeHUs] MpaB
rpaXkaaH MpU BCTYIUIGHUM B OpaK M B CEMEMHBIX OTHOIICHUSX 10 MPU-
3HaKaM COLMAJIbHOUW, paCOBOM, HAIIMOHAJIIBHOM, SI3BIKOBOU WJIM PEJIUTU-
O3HO TMTPUHAUIEXXHOCTH.

! OCHOBHBIE IpakIaHCKO-TIPABOBLIE TOKYMEHTHI: 06pa3ibl / COCT. M aBT. KOMMEHTAPH-
eB D.M. MypanpsH. C. 186.
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§ 3. UIBMEHEHUE ¥ PACTOPXEHUE BPAYHOT'O JJOTOBOPA.
ITPU3HAHUE BPAYHOT'O JOTOBOPA HENENCTBUTEIbHBIM

PernameHnTaivsi ocHOBaHMiIT U3MEHEHUSI U pacTOpXeHUsT OpavyHoro no-
TOBOpa coiepkuTcst Kak B CemMeliHOM, Tak U B ['pakmaHcKoM KoneKce.

besycnoBHoO, 6ecCKOHMDINKTHOE U3MEHEHNE U PACTOPXKEHUE TOTOBOpa
BO3MOXHBI 110 B3AUMHOMY COTJIACUIO CYTpyroB. JleficTBre OpayHoro no-
roBOpa MpeKpallaeTcs ¢ MOMEHTa MpeKpalieHus 6paka, 3a UCKIIOUEeHU-
€M TeX 00s13aTeJIbCTB, KOTOPhIE TIPEIYCMOTPEHBI OPaYHBIM JIOTOBOPOM Ha
MepUo Mocje npekpaileHus opaka. B coorserctBuu co ct. 16 CK PO
Opak MpeKpallaeTcsl BCIEACTBUE CMEPTU UIW OOBSIBIECHUST CYyJOM OJHOTO
u3 cymnpyroB ymepiiuM. Kpome Toro, 6pak MoxXeT ObITh MpeKpalieH my-
TEM €ro PacTOPXEHUS IO 3asBIEHUIO OJHOTO WIM O0OMX CYIPYTOB, a
TaKXKe MO 3asBJIEHUIO OTIEKYHA CyNpyra, MPU3HAHHOTO CyIOM HENEecIo-
COOHBIM'.

ComnacHo ct. 43 CK P® ogHOCTOpOHHMIT OTKA3 OT MCITOJIHEHUST Opay-
HOTO J0TOBOpa He mormyckaeTcs. OMWH U3 CypyroB MOXeT TpeOoBaTh U3-
MEHEHMS WM PACTOPXKEHMsI TOTOBOPA IT0 PENIEHUIO Cy/ia TP CYIIECTBEH-
HOM HapyllIEeHU! JOTOBOPA BTOPBIM CYIPYTOM, T.€. IPY TAKOM HapYIIEHUN
JIOTOBOPA OJTHVM U3 CYTIPYTOB, KOTOPOE BJIEYET [Tl APYTOro yiepo, Bee -
CTBHE KOTOPOTO OH B 3HAUYMUTEJIFHOI CTETIEHU JIUIIIAETCST TOTO, HAa YTO ObLT
BIIpaBe PACCYMTHIBATH ITPU 3aKITIOUEHUHN OpavHOTO JOTOBODA.

OcHoBaHUWEM IS U3MEHEHUS UM PACTOPKEHUST OPauHOTrO T0rOBOpa
SIBJISIETCS CYIIECTBEHHOE U3MEHEHUE OOCTOSITENBCTB, U3 KOTOPBIX CTOPO-
HBI UCXOIUJTY TIPU 3aKJTtoueHuu gorosopa (ct. 451 I'K).

N3MeHeHre 0OCTOSTENLCTB MPU3HAETCST CYIIECTBEHHBIM, KOTJa OHM
W3MEHWINCh HACTOJIBKO, YTO, €CIU OBl CTOPOHBI MOIJIM 3TO Pa3yMHO
MPEeABUAETb, TOTOBOP ObUI ObI 3aKJTI0YEH HA 3HAYUTEIBHO OTIMYAIOIINX-
Cs YCJIOBUSIX WK BOOOILIE He ObLT OBl UMK 3aKJIIOYEH (HAIIPUMED, CTOPO-
HBI BBISICHWIN, YTO SIBJITIOTCSI POJICTBEHHUKAMU).

B Tex ciyuasix, Korga cynpyru He JOCTUTIIA COTJIAIlIeHUsI O PacTOpXKe-
HUW WY MPUBEIEHUU JOTOBOpPA B COOTBETCTBUE C CYIIECTBEHHO U3Me-
HUBIIUMUCS 0OCTOATENBCTBAMU, JOTOBOP MOXET OBITh PACTOPTHYT JINOO
W3MEHEH CyIOM TI0 TpeOOBaHMIO 3aMHTEPECOBAHHOM CTOPOHBI TIPU HAJIM -
YUU OMHOBPEMEHHO YETHIPEX YCIOBUIA:

' Cm.: KommeHTapuii K cemeitHoMy Komekcy Poccumiickoit ®enepauun / Ion pen.
I1.B. Kpamenunnukosa. M.: Cratyt, 2005.
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BO-TIEPBBIX, B MOMEHT 3aKJIIOYEHUS JOTOBOPA CTOPOHBI UCXOAWIN U3
TOTO, YTO TAKOTO M3MEHEHUST OOCTOSITENTHCTB HE TIPOU30MIET;

BO-BTOPBIX, U3MEHEHNE OOCTOSITENIbCTB BHI3BAHO NMPUYMHAMU, KOTO-
pble 3aMHTEpPECOBaHHAs CTOpPOHA HE MOIJIa MPEeOAoJIeTh IOCe UX BO3-
HUKHOBEHMSI,

B-TPETHUX, UCTIOJTHEHUE TOTOBOPA HACTOJIEKO HAPYIIIWIIO ObI COOTBET-
CTBYIOIIIEE TOTOBOPY COOTHOIIEHWE WUMYIIIECTBEHHBIX MHTEPECOB CTOPOH
¥ TIOBJIEKJIO OBI 17151 3aMHTEPECOBAHHOI CTOPOHBI TaKOU yiepd, 4To OHa
B 3HAYUTEJIbHOU CTEIeHU JUIIMIACh OBl TOTO, HAa YTO OBbLJa BIIpaBe pac-
CUUTHIBATH TIPU 3aKJIIOYEHUN JOTOBOPA;

B-Y€TBEPTHIX, U3 CYIIECTBA IOrOBOPA HE BHITEKAET, UTO PUCK U3MEHE-
HUS O0CTOSITETLCTB HECET 3aMHTEPECOBAHHAsI CTOPOHA.

B citygae pacTopxkeHust OpaqyHOro T0roBopa BCIEACTBUE CYIIECTBEHHO
M3MEHUBIIUXCS OOCTOSITEILCTB CYII IO TPeOOBAHUIO OTHOTO M3 CYIPYTOB
OTIpeIeISIET TTOCIIENACTBUS PACTOPXKEHMS TOTOBOPA UCXO/Is U3 HEOOXOIHU-
MOCTH CIPaBEMJIMBOTO DPACHPENEIEHUs] MEXIy CTOPOHAMU PaCXOIOB,
TIOHECEHHBIX UMM B CBSI3U C UCIIOJTHEHUEM 3TOTO JOTOBOpA.

Kpome Toro, m3amMeHeHNE OOTOBOPa B CBSI3U C CYIIIECTBEHHBIM M3ME-
HEHUEM OOCTOSITETLCTB JOTYCKAETCS TI0 PENIEHUIO Cyla B UCKITIOUUTEh-
HBIX CITy4asix, KOT[a pacTOpXeHWEe JOTOBOpa MPOTUBOPEUUT OOIIECTBEH-
HBIM MHTepecaM JIM0O BieYeT ISl CTOPOH YIIepO, 3HAUMTEIbHO ITPEBbI-
A0  3aTpaThl, HEOOXOMWMBIE IS WCIIOJIHEHUSI JOroBOpa Ha
W3MEHEHHBIX CYJIOM YCIJIOBUSIX.

CornamieHus1 00 U3MEHEHUU WIM PAaCTOPXXEHUU OpayHOro MOroBopa
COBEpIIAIOTCS B HOTapuanbHO# hopme. Ecnu GpauHbIil 1OoroBop ObLT 3a-
KJTI09eH 0e3 HOTapuajabHOTO yIOoCTOBepeHus B Tiepuon ¢ 1 saBapst 1995
g0 1 mapra 1996 r., To ero mpekpaileH1ue MOXET ObITh OCYIIECTBIEHO B
MNpocToi MUCbMeHHOM hopMme. M3MeHeHue Takoro Jorosopa 6e3 HoTapu-
aJIbHOTO YIOCTOBEPEHHUSI BO3MOXKHO TOJIBKO IPU MCKIIOYEHUM U3 JOTO-
BOpa Kakux-J1ubo ycioBuil. BHeceHre HOBBIX YCJIIOBUI B IOTOBOP MOTpE-
OyeT HOTapuaJIbHOTO YIOCTOBEPEHHSI, XOTSI KOHEUHO XKe TIPeIIOUTHUTEb-
Hee HoTapuajbHas (opMa BO BCeX ClyyasX W3MEHEHMsI OpayHOro
JIOTOBOpA.

B cootBercTBUM € 1. 1 cT. 44 CK P® OpavyHBIif JOTOBOP MOXKET OBITH
MPU3HAH CyOM HeeCTBUTEIbHBIM MOJTHOCTBIO WJIM YACTUYHO 10 OCHO-
BaHUSM, TMPETYCMOTPEHHBIM ['pakAaHCKUM KOOEKCOM ISl HENEWCTBU-
TeJbHBIX clejoK. Kpome Toro, cym MoxXeT Impu3HaTh OpayHBINA TOTOBOP

117



Thasa 4. bpaunviii doeosop

HEJIECTBUTETBHBIM TTOJIHOCTHIO UJIM YACTUYHO MO TPeOOBAHUIO OHOTO
W3 CYNpYyToB, €CJIM YCJIOBUS JIOTOBOpA CTaBAT 3TOTO CyMpyra B KpaiiHe
HeOJIaronmpUsSITHOE MOJIOXKEHUE.

ITonaraeM BaxkHBIM, TIPEX/IE YEM AaHAM3UPOBATh MIPABOBbIE HOPMEI O
MPU3HAaHUM OPAayHOTO JOTOBOpA HENEWCTBUTEIbHBIM, OCTAHOBUTHCS Ha
HEOOXOMMMBIX YCIOBUSIX OpavyHOTO JOTOBOPA — YCIOBUSIX NEWCTBUTEITh-
HOCTU JAHHOTO IOTOBOpA.

NmyniectBeHHble TIpaBa M OOSI3aHHOCTHU CYMPYTOB, YKa3aHHBIE B
OpayHOM [IOrOBOpPE, BO3HUKAIOT TIPU COOJTIONEHUN CIEOYIOUIUX YCIOBUI
JIEACTBUTETHHOCTH JIOTOBOPA:

BO-TIEPBBIX, COEPXKaHUE OPAYHOrO TOTOBOpa HE HOIKHO MPOTHUBOPE-
YUTh 3aKOHY. HemomycTuMBI, B YaCTHOCTH, COTJIAIlIEHUs, HAlTpaBJIEHHbIE
Ha perfjaMeHTalNIO JIMYHBIX HEUMYIIIECTBEHHbBIX OTHOLIEHUH, OTpaHnYe-
HUE TTPAaBOCIOCOOHOCTU U (WJIM) JEECTTOCOOHOCTHU U T.1I.;

BO-BTODPBIX, CYIPYTU TOJDKHBI 00J1afaTh MPaBOCHOCOOHOCTHIO U Jiee-
crocoOHOCThIO. B KavyecTBe MCKIIOUEHUSI BO3MOXKHO 3aKIIOYEHUE CO-
[JIAIEHUST TIPU TOCTVXKEHUM BO3pacTa, IIOMYCKAIOUIEro BCTYIUIEHUE B
Opak;

B-TPETbUX, HOTapUaJIbHOE 0(hopMIIeHr € OpayHOro JOTOBOPA;

B-YETBEPTHIX, BOJEUIBSIBICHUE YIACTHMKA OpauHOro JOTOBOPAa AOJIK-
HO COOTBETCTBOBAaTh €T0 NENCTBUTENIBHOI BOJIE, T.€. MOJKHO OBITH Tpa-
BWIbHOE TMMOHWUMAHWE COTJIAIIEHUs, 4 €0 COBEPIICHUE ITOJDKHO OBITh
JIOOPOBOJIBHBIM.

Kpome Toro, ecnu B mOroBope M3MEHSIETCSI TTPAaBO HA HEABUXKUMOE
HWMYIIECTBO, TO COOTBETCTBYIOIIEE MPpaBo Ha ocHoBaHUM PenepaabHOTO
3akoHa «O TOCYTapCTBEHHOU PETMCTPAIU MPAB HAa HEOBIKMMOE UMY-
LIECTBO M CHEJOK C HUM»' TIOUIEXUT TOCYIapCTBEHHON PETMCTPALMK B
opraHax rocyIapCTBEHHOU perucTpalyy MpaB Ha HEIBUXXMMOE UMYIIe-
CTBO U CHEJIOK C HUM TI0 MECTY HaXOXIEHUsSI COOTBETCTBYIOIIEN HEIBU-
xumoctu. Hampumep, B OpayHOM TOTOBOPE TIPEMyCMATPUBAIOTCS OTIYXK-
JIEHUE CYIIPYTOM >XWUJIOTO TTOMEILEHNSI U COOTBETCTBEHHO MPUOOpETEHUE
3TOT0 MOMENIEHUs CYNpyroi. B TakoM ciydae mpaBO COOCTBEHHOCTU Y
CYIPYT BO3HMKAET C MOMEHTA FOCYJapCTBEHHOM PETUCTPALIMKA JOTOBOpa
U TIpaBa.

Cnenyetr UMETh B BUAY, YTO MPU OTCTYIJIEHUU XOTS ObI OT OHOTO U3
Ha3BaHHBIX YCJIOBUI OpaYHBII JOTOBOP CUUTAETCST HENEWCTBUTEIbHBIM.

'C3 P®. 1997. Ne 30. Cr. 3594.
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B cooTBeTcTBUM C TpaXkTaHCKMM 3aKOHOJNATENIbCTBOM CHENKa, Helek -
CTBUTEJIbHASI B CUJTy TIPU3HAHUS €€ TAaKOBOW CYIOM, MPU3HAETCS OCTIO-
pumMoii. Hampumep, OpadHBIii JTOTOBOP, COBEPIIEHHBIM OTpaHUYEHHO
JIeecrioCOOHBIMU JTMOO HECOBEPILIEHHOJIETHUMU JIMIIAMU B Bo3pacTe oT 14
1o 18 ner (ct. 175 u 176 I'K), coBepllieHHBI O BAMSHUEM HACUIMS
i yrpossl (ct. 179 IT'K).

Cnenka, HenelCTBUTEbHAS BHE 3aBMCUMOCTU OT CylIeOHOTO pelle-
HUS, SBJIAETCS HUUYTOXHOM. Hampumep, OpauHblii 1OrOBOp, COBEpIIEH-
HBIH ¢ ygacTueM HeaeecriocooHoro (cr. 171 I'K), 6pauyHblii 1oroBop, co-
BEpIICHHBIN 6e3 HaMepeHMsI CO3/IaTh COOTBETCTBYIOIINE MPABOBBIE IMO-
cinencteug (. 1 cr. 170 T'K), nmubo GpauHblii JOTOBOpP, HapyllaroOIIUi
tpeboBanue 1. 3 cT. 42 CK P®. B cr1. 168 'K P® ycTaHOBIIEH MPUHIIMIT
OTHECEHHsI CIIENIOK (B TOM YMCie U 6pavyHOro JOroBOpa) K TOW UM WHOM
KaTeropuy HeNeWCTBUTETbHOCTH: €CTN 3aKOH HE YKa3bIBAET HA OCITOPU-
MOCTb, TO CIEJIKHW, HE COOTBETCTBYIOIIME 3aKOHY WJIM WHBIM ITPABOBBIM
aKTaM, MPU3HAIOTCS HUYTOXHBIMU.



TJIABA 5. IIPABA U OBAA3AHHOCTU
POJIUTEJEN U IETEN

§ 1. YCTAHOBJIEHUE ITPOUCXOXKIEHUS TETEN

OmHO M3 BaXXHEUIIWX TOJOXEHUI pPOCCUICKOTrO CEMEHOro mpasa
COCTOMT B TOM, YTO OCHOBaHUWEM BO3HMKHOBEHUS MpaB U 00sS3aHHOCTEN
poIUTEICH U OE€TEN SBJISIETCS IIPOUCXOXICHUE OETEM, YIOCTOBEPEHHOE B
YCTaHOBJIEHHOM 3aKOHOM mopsiake. ITocie peBOMIOLMT 3TO TTOJIOXECHUE
on10 cchopmynupoBaHo B nekpete BHUK 1 CHK PCOCP or 18 neka6b-
pg 1917 1. «O rpaxmaHcKoM Opake, O JeTSIX U O BeJeHUM KHUI aKTOB
IPaXIAHCKOTO COCTOSTHUSI» .

Kaxmerii pebeHOK (DaKTMIeCcK MMEEeT OTIia M MaTh HE3aBUCHMO OT
TOro, ponwicd oH B Opake win HeT. Cratbg 53 CeMeitHoro komekca 3a-
KpeIuisseT HOpMY, COTJIaCHO KOTOPOI €T, POAMBIIMECS OT JIUII, HE CO-
CTOSIIIINX MeXIY coboil B Opake, UMEIOT IT0 OTHOILLIEHUIO K CBOMM POJIU-
TeJIIM TaKue Xe MpaBa 1 00s13aHHOCTH, KaK 1 JIeTH, POXICHHBIE B Opake,
TPU YCIIOBUM, YTO MX ITPOMCXOXIEHUE OBIJIO YIOCTOBEPEHO B YCTAHOB-
JIEHHOM 3aKOHOM TOPSIIKE.

AHanornyHast HopMa cozaepxanach B cT. 50 Kozgekca o 6pake u cembe
PC®OCP, a takke B cT. 133 Komekca 3aKoHOB 00 aKTax TIpaskmaHCKOTO
COCTOSTHUSI, OpayHOM, CEMEWHOM U OTMEeKyHCKoM mpase 1918 r., cT. 25
Konekca 3akoHOB 0 Opake, ceMbe 1 oreke 1926 r. MHOI MpUHIINI ObLT
3akperuieH YkazoMm [Ipesunnyma BepxoBHoro Cosera CCCP ot 8 utons
1944 1. «O06 yBenmMueHNU TOCyIapCTBEHHON MOMOIIM OEpeMEHHBIM XeH-
IIMHAM, MHOTOIETHBIM Y OMMHOKMM MaTepsiM, YCUJIEHUW OXPaHBI MaTe-
PUHCTBAa M JNETCTBa, 00 YCTaHOBJEHUM TOYETHOro 3BaHMUS «MaTh-
TEepOMHSI» U yUpexXKIeHUU opaeHa «MaTtepuHcKas cinaBa» U Menanu «Me-
IaJTb MAaTEPUHCTBAa»», COTIACHO KOTOPOMY ITOSIBUJIACH KaTeTOPHS «BHE-
OpauHble geTh», a U3 Komekca 3aKkoHOB 0 Opake, ceMbe U oreke 1926 .
OBbUIM UCKJTIOYEHBI TTOJ0XEeHUsI 00 OIMHAKOBBIX MpaBax AeTeil, poXIeH-
HBIX B 3aperMCTPUPOBAHHOM Opake, M BHEOpauHbBIX. Y paBHUBAHME B IIpa-

'CY PC®CP. 1917. Ne 11. Cr. 160.

120



§ 1. Yemanosaenue npoucxoxncoenus demeii

Bax JIeTeil, pOXIEeHHBIX B Opake, M BHEOPAUHBIX IE€TEH IMTPOM3OIILIO JUIIb
¢ mipuaATHEeM OcHOB 3aKoHomareabcTBa Coro3za CCP m COIO3HBIX pec-
ny6K o 6pake u cembe 1968 .

o XpucTHaHCTBa, YIUTHIBasi, YTO Opaku He ObUIM JOCTAaTOYHO Kper-
KUMU, IE€TU, POXIECHHBIE B Opake, 1 BHeOpayHbIE J1€TU HE OCOOEHHO OT-
JINYAJICh B CBOMX IIpaBaxX M MOTJIA HACJIEIOBATh ITOCTIE CBOMX POIUTENICH,
B TOM 4ucyie 1 ux craTyc. OOIIen3BeCTHO, YTO BEJTMKUI KHs3b Biraqumup
Kpecturenb Ob11 HE3aKOHHOPOXIEHHBIM pebeHKOM KHs13s1 CBSITOC/IaBA.

[lepBble yrmoOMHMHAHKWST B 3aKOHOIATEILCTBE O BHEOPAYHBIX HETIX
BCcTpeuatorcst B Pycckoii [1paBne, B KOTOPOit TOBOPUIIOCH, YTO AETH MYyKa
OT paOBIHY HE TIOJIy4YaloT HACJIeCTBA, HO OHU, KaK M UX MaTb, NETAt0TCs
CBOOOIHBIMMU.

C BBelIeHHEM XPUCTHMAHCTBA YCTAHABIMBAIOTCS HOBBIE MPUHIIUITHI
CEeMEeITHOTO TIpaBa, B TOM YHCJIe IIPUHITUII OeCIIpaBUsI BHEOPAUHBIX ACTE.

Bo Bpemena Iletpa IlepBoro crtaTyc BHEOpPAUYHBIX AETEU OMpEneIIsICs
CTaTyCOM MaTepu, HO OTell 00s13aH ObUI y4yacTBOBAaTh B CONEPXKaHUU pe-
O0eHka. BHeOpauHble meTh He 00JIagai BCEMU TEMHM MpPaBaMM, YTO POXK-
IeHHEBIE B Opake, B YaCTHOCTH OHU OBIIM OTpaHWYCHBI B IIpaBe HACIEIO-
BaHUSI ITOCTIE CMEPTH OTIIA.

IIpu Anexcanagpe IlepBoM ObLI pellleH BONpoc o0 ypaBHMBAaHUU B
MpaBax AeTeil, poXIeHHBIX BHE Opaka, HO POIUTEIN KOTOPBIX B ITOCTIE-
JYIOIIEM 3aKTIounii Opak, mo3xe, B 1891 T., IpsIMO 3aKpeTuIeHHBIN 3a-
KOHOJATEILCTBOM B BUJE Mpoueayphbl y3akoHeHus. B 1837 r. 6b110 npu-
HaTo pemeHue I'ocynapctBeHHoro CoBeta, 10 KOTOPOMY BOCIPEIaioch
MPUHUMATh Ha TPaXIAHCKYIO CITy*k0y He3aKOHHOPOXKIEHHBIX M BMECTE C
TeM IPUHUMATD UX B Ye3OHBIC YIMININA, TMMHA3UNA, KOMMEPIECKIE YIH-
JIVIIA ¥ ApyTUe TTOJOOHBIE 3aBEIeHUS.

Ho 1902 r. mpaBa BHEOpayHBIX JAETEH CYIIECTBEHHO OTJIMYAJIUChH OT
npaB AeTell, poXIeHHBIX B Opake. I[IpaBo Ha comepkaHue OTLIOM BHe-
OpadyHOro peOeHKAa BO3HUKAJIO JIMIIb B CIydae POXIEHUS peOEHKa B pe-
3y/bTaTe ACMCTBUI HEXEHATOTO MYXXYMHBI, MMEBIINX COCTaB IPECTYII-
JieHus (Hampumep, NMPUHYXAEHUE K BCTYIUIEHUIO B CBSI3b, HENEHCTBU-
TEJIbHBIN OpakK, 3aKII0UEHHBIN MO BIMSHUEM OoOMaHa, Yyrpo3bl, U T.II.).
3akononatenbctBOM 1902 . OBUTM HECKOJIBKO pACHIMpEeHBI MpaBa BHE-
OpayHbIX MeTel HAa aAIMMEHTBI U HacaeacTBo. «OTel BHEOpayYHOro pedeH-
Ka 00s513aH HECTU M3JEPXKKU Ha €ro CoIepXKaHUe, €CJIM OH B TOM HYXIaeT-

! Benomoctu Bepxosnoro Cosera CCCP. 1968. Ne 27. Cr. 241.
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cs1». OmHaKo BHeOpayHbIe AETH HEe MOIJIM ITOJTy4YaTh He TOJIBKO OOJIbIIIee, HO
XOTsI OBI paBHOE MMYIIIECTBO T10 CPABHEHUIO C IEThbMU, POXKICHHEIMU B Opa-
ke. KpoMe Toro, BHeOpayHbIe AeTH TTPUIHCIISINCE K HU3IIEMY COCJIOBHOMY
KJ1accy, T.e. BHeOpaYHbIii peOEHOK IBOPSHKHU 1 TBOPSTHMHA JBOPSIHUHOM He
craHoBwiIcs. 3akoH 1902 r. momycKai y3aKOHeHHe BHEOPAYHBIX IETEH.

B GonpmmmHCTBE CTpaH B HACTOSIIEE BpeMsI BHEOpadHEIE IETH YpaB-
HEHBI B TIpaBax ¢ JETbMU, POKICHHBIMU B OpaKe. DTOT IMPUHIIUIT 3aKpeTI-
JIeH U B MEXIyHapOIHBIX IToroBopax, B yactTHoctu B KonseHuuu OOH
1989 r. «O npaBax pebeHKa». B HEKOTOPBIX cTpaHax MPUHSTHI CrieLUab-
HBIE 3aKOHBI, OXpaHSIOIINEe TTpaBa BHEOpAYHBIX IeTel; HAIIpUMep, B AB-
CTpUH AeHCTBYeT 3aKOH O HOBO periaMeHTaIlMK IIPaBOBOTO ITOJIOXKEHS
BHeOpauyHoro pedeHka 1970 r., ypaBHSIBIIMIA €ro B MMpaBax C 3aKOHHOPO-
XKIEHHBIMU neThbMU, B ['epManum — 3aKOH O IOPUANYECKOM CTaTyCce BHE-
OpauHbix gereit 1969 r., B Mpnanaouu — 3akoH o craryce aereit 1987 r., B
Hosoii 3emanmnu — 3akoH o craTyce aereil 1969 r. B HEKOTOpHBIX rocy-
JlapCTBax HOPMBI O 3arpeTe TMCKPUMUHAIIMKY BHEOpAYHbIX TE€TEl 3aKper -
nenbl B Koncruryuun, Hanpumep B [Topryranuu.

Ha mpakTuke 10 crx 1mop BO3HMKAET HEMAJIO CYIeOHBIX CTIOPOB, B TOM
yucie B crpaHax — yyacTHuax Konsenunu OOH «O mpaBax pebeHKa»,
OTHOCHUTEJILHO YIlIEMJIEHUS TIpaB BHEOpauHbIX neteit. Tak, HampuMep, B
nene «MHme npotus ABctpun» (Inze v. Austria) (28.10.1987) Eppomeii-
CKHI1 CyII TI0 TIpaBaM YeJIoBeKa YCTAaHOBWI IMPUMEHMUMOCTH cT. 1 IIpoTo-
kona Ne 1 Pumckoit kouBeHIH 1950 1. «O 3ammnTe mpas 4eJIoBeKa 1 OC-
HOBHBIX CBOOOI»!, TaK KaK 3asBUTENb IPUOOPES HAC/IEACTBEHHbIE NIPaBa
Ha ¢epMy, IIpMHAMJIEXKABIIYIO €r0 yMepIleii MaTepu, HO HE CMOT BOC-
TOJIB30BAaThCSI MMM M3-3a CBOETO CTaryca BHeOpayHOro pebeHKa, IT0-
CKOJIBKY COTJIACHO MECTHOMY 3aKOHY MPEMMYIIECTBOM B HacJelTOBaHUU
¢depM TOIB30BAIMCH NE€TH, POXIEHHBIE B Opake, HECMOTPS Ha TO, YTO
3agBUTEb (B OTJAWYME OT OPYTMX HACIETHUKOB) MMEJ OOJIbIIE OIThITa
paboTHI B cdhepe CENBCKOTO X035icTBa,

B coBpeMeHHOM pOCCUIICKOM 3aKOHOIATENIbCTBE, a TAKXKE B MEXIY-
HapOJIHBIX JOTOBOpaX YETKO OIpenessercs MPUHLMIT paBEHCTBA IpaB
JIeTeil He3aBUCHMMO OT UX ITPOMCXOXKIEHUS. DTO Ype3BBIYAHO BaxKHO,
TIOCKOJIbKY KaKIbIi 4eTBEepTHIN peOeHOK B Poccum poskmaeTcst BHe Opa-

"'C3 P®.2001. Ne 2. Cr. 163.
2 Cm.: Bawanosa O.B. Ponb EBpomneiickoro cyia 1o IpaBaM 4eJloBeKa B Pa3BUTHU
TpUHIUTIA HeuckpuMuHanuu // FOpucr-mMexmyHapoaauk. 2004, No 2.
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ka'. TIpoucxXoXIeH e NeTeil 03HAYAET YCTAHOBJIEHUE IOPUANYECKOI CBSI-
31 MEXIY PeOCHKOM 1 €T0 POIUTENISIMA Ha OCHOBAaHUM TOCYIapCTBEHHOM
peructpauuu poxzaeHus pedeHka. [IpoucxoxneHve pedeHKa ONpenesnsi-
eTcsl KPOBHBIM POACTBOM, 3a MCKJIIOUEHHMEM HEKOTOPBIX CIy4yaeB, Ha-
puMep:

— BCJIEOCTBHE IPUMEHEHMSI MCKYCCTBEHHEBIX METOIIOB PEIPOMYKIINK
yeJioBeKa, cypporaTHoro marepuHcTsa (1. 4 ct. 51 CK);

— BCJIEACTBYE NEHCTBUS HEOCTIOPEHHOM MPe3yMIIIIMK OTIIOBCTBA CYII-
pyra (ObIBIIETO Ccymnpyra) Mmatepu pedeHka (1. 2 ct. 48 CK);

— BCIIEACTBHE TIPU3HAHUS OTIIOBCTBA B MTOOPOBOJEHOM IOpsinKe (1. 3
cT. 48, ct. 50 CK);

— BCJIENCTBUE OIIMOKM TMPU YCTAHOBJEHUHM OTLIOBCTBA B CyIeOHOM
nopsiake (ct. 49 CK).

YcTaHoB/IeHHEe MATEPHHCTBA

Bo Bce BpemMeHa Matepblo pebeHKa cuuTanach XeHIMHa, ero pOAvB-
mas. B To xe BpeMst mpo0OsieMbl TOKa3bIBaHUS MaTEPUHCTBA TaKXKe UMe-
JIM MECTO B TeX CJIyJasix, KOrJa MaTh YKJIOHSIJIACH OT 3asIBJICHUS O POXKIIe-
Huu pebeHka (peructpaunu). Tak, B Hadane XX B. ceMeiiHOe 3aKOHOa-
TEJIHCTBO B KAYECTBE JOKA3ATEILCTB IMMPOUCXOXICHNS peOeHKA OT MaTepH
paccMaTpuBalio JIMO0 METPUYECKYIO 3aMUCh O €r0 POXIEHUU, JTMOO0 ecliu
B OTOM 3amMCcH He TIOMMEHOBaHa MaTh WJIM €CJIM HEBO3MOXKHO ITpeacTa-
BUTH 3TY 3aI1Ch, TO UCXOISIIINE OT Hee CaMOU MMChbMEHHBIE YIIOCTOBEPE-
Hus. Kak otMeuan A.M. 3aropoBckuii, Mpu3HaHUE TOJIbKO MUCbMEHHOTO
JI0Ka3aTeJIbCTBA MaTEPUHCTBA, «IIPU HEXEJTaHUU TIPU3HATh MAaTEPUHCTBO,
MOXET MOCIYXUTh XOPOILIUM CPEICTBOM M30aBUTLCS OT Hero»>. Cauue-
TeJTbCKME ITOKA3aHMS CYIO0M HEe YINTHIBAINCE.

B Hactosiee Bpems cornacHo 1. 1 cT. 48 CeMeitHOTO KoieKca Ipouc-
XOXJIeHue pebeHKa OT MaTrepu (MaTepUHCTBO) yCTaHABJIMBAeTCs Ha OC-
HOBaHWU:

— IIOKYMEHTOB, ITOATBEPXKIAIOIINX POXICHWE peOeHKa MaTephio B
MEIUITMHCKOM YUPEKICHUH;

' Cm.: Pacniopsixenue IMpasurensctsa PD ot 24 centabps 2001 r. Ne 1270-p, yrsep-
nmusiiee KoHnemnuio remorpacdudeckoro pa3sutus Poccuiickoit denepanuu Ha meproz 10
2015r. // C3 P®.2001. Ne 40. Cr. 3873.

2 3aeoposckuii A. M. Kypc cemeitnoro npasa. C. 210—211.
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— MEIULIMHCKUX TOKYMEHTOB B CJIydae poXIeHHUs peOeHKa BHE MEIV-
IHUHCKOTO YUPEXKICHUS;

— CBUIIETEJIbCKUX TTOKA3aHUIA;

— WIM Ha OCHOBAHUU UHBIX TOKA3aTEIbCTB.

B GonbIIMHCTBE CllydyaeB B KayeCTBE JOKa3aTeIbCTBA IPOMCXOXKIIE-
HUST peOeHKa OT MaTepHd pacCMaTPUBAETCS MTOKYMEHT, ITOATBEpPKIAI0-
Ui poXIeHNe pedbeHKa MaTepbio B MEAMIIMHCKOM YYpeXIeHUM (po-
IWJIBHOM A0Me). DTO MOXeT OBITh HE TOJBKO TOCYIapCTBEHHOE YUpexk-
IeHrue, HO U JIodasg MeOUIIMHCKAsT OpraHu3alis He3aBUCHUMO OT
OpraHM3aIIMOHHO-TIpaBOBOl hopmbl. Ecam pombl pedbeHKa IIPOXOIMIIN
BHE MEIUIIMHCKOTO YUYPEeXIEeHUs, TO OCHOBAaHWEM JIJIs perucTpalnu
MOXET ObITh TOKYMEHT, BBIIAHHBI MEIUILIMHCKON OpraHu3alueii, Bpay
KOTOPOI OKa3bIBaJl MEAUIIMHCKYIO TTOMOIIb MPU POIAX WIM B KOTOPYIO
obpaTuack MaTh ITOCJIE POAOB, JIMOO JIMIIOM, 3aHUMAOIITUMCS YaCTHOM
MEIUIIMHCKOM TipakTukoi. Ilpyn pomax BHe MEIMIIMHCKON OpraHu3a-
MM 1 0e3 oKa3aHUs MEOUIIMHCKOW TMOMOIIM PEerucTpanus Mpou3BO-
IUTCSI HA OCHOBAaHUU 3asIBJICHMS JIMIIA, IPUCYTCTBOBABILIETO BO BpeMs
pOmoB, O POXIEHUU pebeHKa. Takoe 3asBJICHUE MOXET OBITh CHEIAHO
JIUIIOM, TIPUCYTCTBOBABIIIMM TIPU pOJlax, paOOTHUKY OpTaHa 3alicH aK-
TOB TI'PaXTAaHCKOTO COCTOSIHUSI, IPOM3BOMSIIEMY TOCYIapCTBEHHYIO
perucTpaIuio poxiaeHus pedeHka.

[Ipu oTCyTCTBUM Y YKa3aHHOTO JIMIIA BO3MOXKHOCTH SIBUTHCSI B OpraH
3aIMCH aKTOB TPaXKTAHCKOTO COCTOSTHUS €TO TOITMChH 3asIBIEHUST O POXK-
JEHUU peOeHKa NAaHHOW XKEHIIWHOW JOJKHA OBITh YIOCTOBEpPEHA Opra-
HU3alMel, B KOTOPOii yKa3aHHOE JIUIIO paboTaeT WM YIUTCS, SKUJTUIITHO-
9KCIUTyaTallMOHHOM OpraHM3alueil WM OpraHOM MECTHOTO CaMOYIIPaB-
JIEHWS TI0O MECTY €r0 KUTEJIbCTBA JIM0O aAMUHUCTPAlIMei CTallMOHApHON
MEIUIMHCKON OpraHM3alluu, B KOTOPOW yKa3aHHOE JIMII0O HaXOMUTCS Ha
u3eyeHun. BrlllieHa3BaHHOE 3asiBJICHME MOXET OBITh IIPEACTABICHO B
OpTaH 3aMlMCH aKTOB IPaXXTAHCKOTO COCTOSIHUSI POAMTEIISIMHU (OTHUM M3
poauTenieil) pebeHKa WM APYTUMM 3asBIISIOLIMM O POXIEHUM pebdeHKa
JINIIOM, a TaKXe MOXET ObITb HAaIlpaBJIEHO B OpraH 3alucy aKTOB I'pax-
JMAHCKOTO COCTOSIHMSI TIOCPEICTBOM IOUTOBOM, 3JIEKTPOHHOM CBSI3U WU
MHBIM CITOCOOOM.

B ciyuae poxxneHust pebeHKa Ha MOPCKOM, PEYHOM, BO3IYIIHOM CY/I-
He, B IToe3/Ie KalluTaH cynHa (Ha4yaJlbHMK M0e3/1a) MOXET COCTaBUTb aKT O
poxneHun pebeHka. B coorBerctBum co cr. 32 Komekca BHYTPEHHETO
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BogHoro TpaHcrnopta P®D ot 7 mapta 2001 r. Ne 24-D3 B KaxIoM ciydae
pOXIEeHWs] Ha cyqHe pebeHKa KamuTaH 00s3aH COCTaBUTh COOTBETCT-
BYIOIIMIA aKT MPU yJaCTUU JIBYX CBUIETENIE M Bpaya, €CIM OH UMEETCS
Ha Cy/IHe, a TakXe C/IeaTh 3aluCh B CYIOBOM XypHase. B ciydae cmep-
TH, OOJIE3HU WIM WHOW TMPUYUHBI, TIPETMSTCTBYIOIIUX KAalUTaHy CyqHA
BBITIOJTHATh CBOM CITy>KEOHBIE OOS3aHHOCTH, OOS3aHHOCTUA KamuTaHa
Cy/IHa BO3JIaTaloTCs Ha CTapIllero MOMOITHWKA KalluTaHa CyIHa 110 TTOJTy-
YeHUs PacIOpSDKEHUs CyNOBianesblia. AHaJOIMYHbIE HOPMBI TIpELy-
cMotpensl cT. 70 Konmekca Toprosoro moperuiaBanust PO.

[Mpu oTcyrcTBUM BBIIIEHA3BAHHBIX OCHOBAHWI YCTAHOBJIECHWE MaTe-
PUHCTBA MOXET OBITh TTPOM3BEEHO Ha OCHOBAHUY PENIeHNs cyna 00 yc-
TAHOBJIEHUM (hbaKTa POXAECHUS pedeHKa NaHHOU keHIInHOU. ITopsimok
ycTaHOBJIeHUS hakTa poxaeHus omnpenensercs ri. 28 I'TIK P® u otHo-
CUTCS K KaTETOpUU JeJl 00 YCTAHOBJIEHUU POACTBEHHBIX OTHOLIECHUN (1. 1
4. 2 cT. 264 I'TIK). B 3TOM Cily4ae ycTaHOBJIEHUE MTPOMCXOXKICHNS pebeHKa
OT MaTepy MOXKET OBITh OCHOBAHO Ha JPYTUX T0KA3aTENbCTBAX.

MatepuHCTBO, KaK U OTLIOBCTBO, MOXET OBITh OCITOPEHO B COOTBETCT-
Buu co cT. 52 CK P®, 3a uckimoueHreM ciiydaeB poXIeHUs pedeHKa
CYppOTaTHOI MaTephlo CO CCHUIKOI Ha 3TH obcrositenbecTBa. Ocraprba-
HUE MaTepUHCTBA MPOU3BOJIUTCS B KICKOBOM MTPOU3BOACTBE T10 MTpaBuiIaM
noapasn. 11 paza. 11 T'TIK P®D, u npuMeHeHMIO TTOAJIEXAT JII0ObIE JoKAa3a-
TEJIbCTBA, peaycMoTpeHHsie cT. 55 ITIK PO.

YcTaHoBiieHHe OTIHOBCTBA

YcTraHoBIIeHME OTIIOBCTBA O3HAyaeT BO3ZHUKHOBEHUE HOPUANYECKOI
CBSI3U M€Ky OTLIOM M peOEHKOM, BBIPAXKAIOIIEHCS B HATMYUU B3aUMHBIX
MpaB U 00S3aHHOCTEN.

Jo 1902 r. cymiecTBoBajl OIMH CIIOCOO YCTAaHOBJIEHWST OTLIOBCTBA BHE
Opaka — pO3BICK OTLA, KaK MPEeCTYIHMKA, yepe3 yrojoBHbIi cya. C 1902 r.
POJICTBEHHASI CBSI3b, MPOMCXOXIEHUE OT JAaHHOTO JIMIIA, a HE TTPOCTYMOK
YCTaHABJIMBAIOT OTILIOBCTBO, YTO OIpeAesieTcs cynoM. I1pu 3ToM yIUTHI-
BaJIMCh B BUJIE JOKA3aTeJbCTB CBUIETEIbCKUE MTOKA3aHMS; MUCbMEHHbBIE
aKThl, YaCTHas MepernrcKa ¢ MaTepbio WIKM C APYTUMU JIMLIAMM, B KOTO-
pPBIX OTBETYMK Ha3bIBaeT peOEHKa CBOMM; OOpallleHHe OTBETYMKA C pe-
OEHKOM KaK C CBIHOM MJIU JIOYEPBIO, 3a00Ta O €ro CONEPXAHUU U T.IL.'

' CM.: 3aeoposckuii A.F. Kypc cemeitnoro npasa. C. 353.
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Komekc 3aKoHOB 00 akTaxX rpakIaHCKOTO COCTOSIHHUSI, OpayHOM, Ce-
MEMHOM M ONEKYHCKOM mpase 1918 T. ycTaHaBIMBaa CpaBHUTEIBHO VII-
POILLIEHHBIN U151 Oyaylleit MaTepu, HE COCTOSIIEN B Opake, MOPSIAOK YyC-
TaHOBJIEHUSI OTIIOBCTBA. 3abepeMeHeBIlass W He cocTosias B Opake
JKEHIIHA He TI03IHee KaK 3a TpU MecsIia 10 POAOB TOKHA TTOAaTh 3asB-
JICHMEe B MECTHBII OTHEI 3aIiceil aKTOB TPaXKITaHCKOTO COCTOSTHUSI, YKa-
3aB BpeMsI 3a4atyisi, UMsI M1 MECTO XUTEJIbCTBA OTIA. Takoe e 3asBeHre
MOTJIO OBITh MOJJAHO U COCTOSIIIEH B Opake XEeHIIMHOM, €CJIM 3a4aThlil €10
pebeHOK IMTPOUCXOIUT HE OT €€ 3apeTMCTPUPOBAHHOTO MYXKa.

[Ipenmonaraemsblii oTell M3BEMIAJICA O TOCTYIMBIIEM 3asIBIICHUM U B
Te4eHUe ABYXHEIEILHOTO CpOKa MOT BO3OYIUTH B Cy/Ie N0 MPOTUB Ma-
TEepU O HEMPaBWJIBHOCTH €€ 3asBiieHus. HeBo30yxkneHue neja B yKa3aH-
HBI CPOK IIPHMPAaBHUBAIOCH K IPU3HAHUIO PEOEHKA CBOVIM.

Ecnau ycranaBIMBanIoCh, 9YTO OTBETYMK SIBJISIETCSI OTIIOM peOeHKa, TO
Cy/I IPUHUMAJT pellieHue 00 yJacTUU ero B pacxolax, CBSI3aHHBIX ¢ Oepe-
MEHHOCTbBIO, POJaMU, POXXACHUEM U COAEpKaHEeM peOeHKa.

Ecnu B mepuon 3auaTus pebeHKa XEHIIMHA COCTOsIa B OJIM3KUX OT-
HOIIEHUSX W C APYTUMU JIMIAMU, TO CYI IHOCTAHOBJISUI MPUBJIEYH I10-
CIeMHUX B KavyeCTBE OTBETYMKOB M BO3JIaraj Ha HUX BCeX O0S3aHHOCTb
y4yacTBOBaTh B pacxoiax.

C mpunsTueM B 1926 r. Komekca 3aKOHOB 0 Opake, ceMbe U OIlEKe
TOPSIIOK YCTAHOBJICHUSI OTIIOBCTBA IIpeTepIle]l HEKOTOpPhIe M3MEHEHMSI.
B 1iensix 3ammThl MHTEPECOB pebeHKa MaTepy TTPEeqOCTaBIIsIOCh MPAaBoO B
nepuon 0epeMEeHHOCTU WJIU MOCJe POXAEHUS peOdeHKa, a He TOJbKO 3a
TPHY Mecsilia 10 IpearoaraéMbIX poI0B, KaK paHee, II0IaTh 3asiBJieHue 00
OTIIe peOeHKa B MECTHBIM OpraH 3aIliceil aKTOB I'PakHAaHCKOI'O COCTOSI-
HUS TI0 CBOEMY MECTY XUTEIhCTBA, YKa3aB UMsI, OTUYECTBO, (DaMWINIO 1
MECTO XUTEIbCTBA OTLIA peOeHKa.

O mocTymnuBILIEM 3asBJIEHUM OPraH 3aIlMCeil aKTOB IpaXKIaHCKOIO CO-
CTOSTHUS M3BEIIAeT JINIO, Ha3BaHHOE B 3asBJICHUH OTHOM. Ecim oT mocien-
HEeTo B TEYEHUE MECSIYHOTO CPOKa CO JTHST TIOJTydeHMST UM U3BEILEHUST He T10-
CTYIIUT BO3PaXEHHsI, TO 3TO JIMIIO 3alMChIBaeTCsl OTLUOM pedeHka. Kpome
TOTO, B OTJINYKME OT paHee nelicTBoBapiIero Komekca 3akoHOB 00 akTax rpa-
JKIAHCKOTO COCTOSTHHSI, OpaqHOM, CEMEITHOM M OITeKYHCKOM I1paBe 1918 1. B
TedeHHe TOMMYHOTO CPOKa CO JHS MOJTyIeHUsI U3BEIIEHUS OT OpraHa 3armcu
aKTOB I'PAXXIAHCKOT'O COCTOSIHYSI OTBETYMK MOT BO3OYIUTh B CyIE JEJIO MPO-
THB MaTepu pedeHKa O HEMTPABWILHOCTH €€ 3asBJICHMUS.
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C 3asgBieHreM 00 YCTaHOBJIEHUHU OTIIOBCTBA ITOCTIE POXICHUS pebeH-
Ka MaTh pebeHKa MMeJIa IIPaBo TAKKe OOPaTUTHCS B CYII.

Ecmm cyn ycranaBnvBaj, 4To MaTh pebeHKa B ITepHO/ 3a4aThsl ObUTa B
TOJIOBBIX CHOLUEHMSX €I1e U C APYTUMU JIMLAMHU, TO CYI MIPUHUMAI pe-
LIEHNWEe O MPU3HAHUU OJHOTO M3 3TUX JIUI] OTLIOM pebeHKa U Bo3Jarai Ha
HETo 00S13aHHOCTH I10 COIEePKaHMIO peOeHKA 1 MaTEepH.

IMTpunatue Ykaza [Ipesunnuyma BepxoBHoro Coseta CCCP ot 8 ntons
1944 r. «O6 yBeaMYeHUN TOCyIapCTBEHHON MOMOIIY O€peMEHHBIM XEH-
IIIMHAM, MHOTOJETHBIM 1 OMMHOKMM MaTepsiM, YCUJIEHUU OXpaHBI MaTe-
pUHCTBA W NETCTBa, 00 YCTAaHOBJIEHWU IIOYETHOTO 3BaHMSI «MaTb-
TEePOMHSI» U YIPEXICHNHN opleHa «MaTepruHCKas cllaBa» U Megain «Me-
JlaJib MaTEPUHCTBa»» TOBJIEKJIO TPeKpallleHre YCTaHOBJIEHUS OTIIOBCTBA
B CyIeOHOM IOpSIIKE B OTHOIICHUU NETEH, POAMBIIMXCS BHE 3aperucT-
pUpoBaHHOrO Opaka. YKazoMm a0 mpuHSTHS OCHOB 3aKOHOIATEIHCTBA
Coros3a CCP u colo3HBIX pecny0inK o 6pake U ceMbe 1968 r. ObUIO 3a-
MPEeIIeHO U JOOPOBOJIbHOE YCTAaHOBJEHUE OTLOBCTBA. OCHOBBI 3aKpeIu-
JIN KaK JOOPOBOJIbHBIN, TaK U CYIEOHBII IMOPSIIOK TaAKOTO YCTAaHOBJIEHUS
W KPUTEPUM UIST TIPU3HAHUS MYKIMHBI OTIIOM, 2 UMEHHO COBMECTHOE
MPOXWBaHWE W BelleHWE OOIIEeTo XO3sMCTBa MaTephlo peOeHKa M OTBET-
YHKOM JI0 POXAEHMS pebeHKa; COBMECTHOE BOCIIUMTaHUE JIMOO comepxka-
HUEe MU pebeHKa; T0Ka3aTeJIbCTBA, C TOCTOBEPHOCTHIO MONTBEPKIAIO-
Iye IPpU3HAHWE OTBETYMKOM OTIIOBCTBA. AHAJIOTMYHAs HOpMa ObLIa
npenycmorpeHa Konekcom PCDCP o 6pake u ceMbe 1969 .

Bo MHorux crpaHax, kak u B Poccuu, noryckaeTcsl ycTaHOBJIEHUE OT-
IIOBCTBA KaK B JOOPOBOJILHOM, TaK U B IIPUHYIUTEIHFHOM ITopsinke. B psi-
IIle TOCYTapCTB OEHCTBYIOT CIIEIIMAbHBIE 3aKOHBI 00 YCTAHOBJICHWM OT-
HOBCTBA, HanpuMep 3akoH OUHITHANN 00 OTIIOBCTBE 1975 T.

B cootBetcTBUM C 1. 2 cT. 48 CK P® mipe3yMmiins oTIIOBCTBA CyIpyTa
MaTepu pedeHKa NEeMCTBYET, €CIM peOEHOK POIUIICS OT JIMII, COCTOSIIIUX
B Opake Mexy COOO¥.

ITpe3ymImiivs OTLHOBCTBA OBIBIIETO CyNpyra MaTepu pedeHKa NeiCTBY-
et B reyeHue 300 mHeil c MOMEHTa:

— pacTopXeHUsI Opaka MEeXIy poaUTeIsIMU pedeHKa (C MOMEHTa pe-
TUCTPAlNU B KHUTE 3aIIMCU aKTOB IPaXKIAHCKOTO COCTOSTHUSA, a TIPY pac-
TOpXXeHUU B cyne mocie 1 Masg 1996 . — ¢ MOMeHTa BCTYIUIEHUs pelle-
HUS Cylla B 3aKOHHYIO CUITY);
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— MPU3HAHUS CyIOM Opaka HeleCTBUTEbHBIM (C MOMEHTA BCTYTLIE-
HUS PElIeHUs cyaa O MMPU3HAHUU Opaka HeIeWCTBUTETLHBIM B 3aKOHHYIO
CcuIy);

— CMEPTH CyIpyra Wi OOBSIBJIEHUS €T0 YMEPIIUM (C MOMEHTa BCTYII-
JIEHUST pellleHUus] cyaa 00 OOBSBICHUU CYINpyra yMepUIUM B 3aKOHHYIO
CUJTY, €CJTV TaTa CMEPTH HE YyCTAHOBJIEHA B PEIIICHUN).

CeMeiiHBIIT KOIEKC He OTBEYaeT Ha BOMPOC O MPUOPUTETE IPE3yMII-
1IN B CIy4ae, eclii pebeHOK ponuics B Opake, 3aKJIIOYEHHOM B TeUeHE
JENCTBUS TPE3YMITIIUM OTIIOBCTBA OBIBILIETO Cyrpyra Marepu pebeHKa
(narpumep, 300 gHelt co mHS pacTopxkeHust Opaka). B HekoTopsIx cTpa-
Hax (®panuns, OPI) B TeueHne cpoKa OEUCTBUS MIPE3YMITIIUNA CYIIpyTa
He BIpaBe BCTYIATh B APYTrOii Opak.

B TeueHue cpoka aeiicTBUSI HA3BaHHOU TIPE3yMITIIMU CBEAEHUS 00 OT-
1€ B KHUTY 3aMMCell aKTOB TPAXKIAHCKOTO COCTOSTHUS U B CBUJIETETHCTBO
0 POXIEHUU pebeHKa BHOCSTCS Ha OCHOBAHUM CJIEIYIONINX TOKYMEHTOB!

— CBUIIETENIbCTBA O OpakKe;

— WHOTO NOKYMEHTa, MOATBEPXKAAIOIIEro (hakT perucTpaluvu 3aKiio-
yeHus Opaka;

— JIOKYMEHTa, ITOATBepXIatoiero hakT v BpeMs ITpeKpalieHus: opaka
(CBUAETETBCTBO O PACTOPKEHUM Opaka, CBUIETENIBCTBO O CMEPTH CYIIPY-
ra, peleHus cyaa).

OcrnapuBaHue TIPE3yMITIIMUA OTIIOBCTBA OMYCKAETCSI B COOTBETCTBUM
co cT. 52 CK P® B pamkax nickoBoro npousBoictsa. o npunsatus De-
JepaJlbHOTO 3aKoHa OT 15 Hos6psa 1997 r. Ne 140-D3 «O BHeCceHUU U3-
MeHeHu n gononHeHunii B CeMeitHblil Kogekc Poccuiickoit Meneparimm»
MaTh pebeHKa MOTJIa 3asiBUTh 6€3 00pallleHUs B Cyl, YTO OTLIOM peOeHKa
SIBJIIETCS He ee cynpyr (ObIBIIMEI cymnpyr). B aToM ciiydyae OTLIOBCTBO B
OTHOILIEHUY pebeHKa MOTJIO ObITh YCTAHOBJIEHO MYyTEM MOAAYN COBMECT-
HOTO 3asIBJIEHUS] MaTePhIO U (haKTUYECKUM OTLIOM peOeHKa B OpraH 3aru-
CU aKTOB TPAXIAHCKOTO COCTOSTHUSI 00 YCTAaHOBJIEHWU OTIIOBCTBA, 4TO
HapyIajo mpasa cyrnpyra marepu pedberka. Co BCTyIJIEHWEM B CHJTY Ha-
3BAaHHOTO 3aKOHa OCMapWBaHUE OTIIOBCTBA JAOMYCKAETCs JIMIIb B Cyne0-
HoM nopsiake (cT. 52 CK).

B Tom ciyuae, ecnu mpe3yMITivst OTIIOBCTBA HE YCTAHOBJIEHA 3aKOHO-
JIATEeIbCTBOM, OTIIOBCTBO MOXET OBITh YCTAHOBJIEHO JIOOPOBOJILHO WIIU
MPUHYAUTETbHO. JIOOpPOBOJIbHOE OTLOBCTBO O3HAYAET MPU3HAHUE MYXKUU-
HOI (paKTa TPOUCXOXIAEHUST peOdeHKa OT Hero. DToT (PaKT MOXKET UMEThb
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MECTO U B TeX CIyJasX, KOraa My>KUYMHa He SIBJISIeTCS OMOJIOTMYECKUM OT-
IIOM, HAaIlpUMep BCJEACTBHE ITPUMEHEHMUS MCKYCCTBEHHBIX METOIOB pe-
MPOAYKIIVU YEJIOBeKa, CypporaTHoro marepuHctsa (11. 4 ct. 51 CK).

J1oOpoBOJIbHOE OTILIOBCTBO yCTaHABIMBAETCS ITyTEM IOJAaYM B OpraH
3aIIMCH aKTOB IPaXkIaHCKOTO COCTOSTHMSI COBMECTHOTO 3asIBIICHUS OTIIOM
n MaTepbio pebeHka. [Ipu3HaHME OTIOBCTBA SIBIISIETCS OE30T3BIBHBIM C
MOMEHTa, KOT/Ia POM3BeleHa COOTBETCTBYIONIAS 3aITUCh B KHUTE 3aITUCH
aKTOB I'PaXIaHCKOI'O COCTOSTHUS. 3aliCh 00 OTLIOBCTBE MOXKET OBITh OC-
TOpeHa TOJILKO B CyAeOHOM MOPSIKE, B COOTBETCTBMU cO CT. 52 CK PO,
HaIlpUMEp, €CJIM BEICHSIETCSI, YTO MYXJYWHA, 3allMCAaHHBIII B Ka4ecTBE
oTLA pebeHKa, (paKTUUYEeCKUM OTLIOM He sBisercs. OQHaKo eCliu B MO-
MEHT 3alllCU OTIIOBCTBA 3asBUTEb 3HAJT 00 3TOM, TO B COOTBETCTBUU C
1. 2 cT. 52 CK P® 0H B mociieayIonieM He MOXET OCIIOPUTh IIPOU3BEICH-
HYIO 3aIliCh, CCHUIASICh Ha 3T OOCTOSITENIbCTBA, a TaKKe IIPH IPUMEHE-
HUE METOJOB MCKYCCTBEHHOW PEIpOIYKIIMM YeJloBeKa CO CCBIIKOW Ha
o™ obcrogTenberna (1. 3 ¢T. 52 CK).

B ciydae, eciin MaTh OTKa3bIBaeTCSI OT MOJAYM COBMECTHOTO 3asiBJie-
HUsI, OoTell peOeHKa BIIpaBe IMOTPEOOBATh YCTAHOBJICHHST OTIIOBCTBA B CY-
IeOHOM TTopsiake cortacHo cT. 49 CK P®.

3anuck 00 oTle pedbeHKa, poauBLIErocs BHe Opaka, MIPOU3BOAUTCS C
corjacusi MaTepH, KOTOPOE€ BBIPAXKAeTCsI B COBMECTHOM ITHChbMEHHOM
3asABJICHUM MaTepu 1 oTHa pedbeHKa. CoBMecTHOe 3asiBJieHre 00 YCTaHOB-
JIEHWU OTIIOBCTBA OTIIA U MaTepu pebeHKa IToIaeTcss UMW B TTMChbMEHHOM
c¢dopMe B opraH 3alucy aKTOB T'PaXKIaHCKOTO COCTOSIHUS IO MECTY XU-
TeJbCTBA OTIA WM MaTepu pedeHKa MO0 IO MECTY ToCymapCTBEHHOM
perucTpainy poxneHus pedeHka. CoBMeCTHOe 3asiBJieHHEe 00 YCTaHOB-
JIEHMU OTIIOBCTBA MOXET OBITh MOJaHO TPY TOCYJapCTBEHHON pErncTpa-
LIMM POXIEHMS peOeHKa, a TaKXKe IOCJe TOCyTapCTBEHHOM pervcTpaluu
poxneHust pebeHKa, B CBSI3M C YeM B CBUIETEIHCTBO O POXKICHUM PeOCH-
Ka MOTYT OBbITb BHECEHBI M3BMeHEHUs. HeoO6X0aMMO y4ecThb, UTO YCTaHOB-
JIeHWEe OTLIOBCTBA B OTHOILIEHUH JIMLIA, JOCTUTILIETo Bo3pacTa 18 et (co-
BEPILIEHHOJIETHS ), JOMTYCKAeTCs TOJbKO C €ro COIJIacusl, a €CJIM OHO MpU-
3HAHO HEIEECITIOCOOHBIM, — C COTJIACHS €ro OTIeKYHA WJIM OpraHa ONeKu 1
noneuynTenbcTBa. Corlacue WA, TOCTUTIIETO COBEPIICHHOJETHS, MO-
JKET OBITh BHIPAXKEHO B OTAEIBHOM 3asIBJIEHUM WJIU ITOCPEICTBOM TTOMTIH -
CU COBMECTHOTO 3as1BJIEHUS OTLA U MaTepu (3asBJIECHNS OTLA).
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B oTmenbHEBIX ciy4asx, mpeaycMoTpeHHBIX 11. 3 c1. 48 CK P®, oriioB-
CTBO YCTAaHABJIMBACTCS IO 3asABJICHUIO JINIIL OTIA peOeHKAa ¢ COTJIacus
opraHa OITeKM U ITOITEYNTEIbCTBA, a IIPU OTCYTCTBUU TaKOTO COTJIACUS —
M0 pelIeHUIo cyaa. DTH ciiydad TpeaycMoTpeHsbl 1. 3 cT. 48 CK P®D, a
MMEHHO:

— CMepTh Marepu peOeHKa (ITOATBEPXOACTCS CBHIETEIBLCTBOM O
CMEpTH);

— MPU3HAHUE €€ HeIeeCITOCOOHOM (ITOATBEPXKIAETCS pellIEHEM Cya);

— HEBO3MOXHOCTh YCTAHOBJICHUSI €€ MeCTa HaxXOXICHUS (IUIST 3TOTO
HET HeOOXOMMMOCTU B MPEICTAaBIICHNU PEIICHUs CyJa O MPU3HAHUM ee
0€3BeCTHO OTCYTCTBYIOIIEH, TOCTATOYHO COOTBETCTBYIONIEN CITpaBKU U3
OPTraHOB BHYTPEHHUX JI€JT);

— JIMIIIEHYE €€ POTUTEIBCKUX MpaB (MIOATBEPKIAETCS PEIIEHUEM CYIIa).

OrpannyeHne poaNTENIbCKUX IIPaB, OTPaHUYEHNE B IE€CIIOCOOHOCTH,
HeIoCTIKeHME 18 JIeT He BIIEKYT BHIIICIIepeYNCICHHBIX MOCIIEACTBHIA.

Coriacve OopraHoB OMNEKU U MOMNEeYUTEbCTBA HEOOXOIUMO IJIsI TOTO,
YTOOBI M30eXaTh CUTYallMM, KOTrna 3asBJI€HUE 00 YCTAaHOBJICHUM OTIIOB-
CTBa MOJAETCsI B KOPBICTHBIX IIEJSAX IUIST U3BJICYEHMST KAKUX-TO BEITOL 0€3
1eau 3a00Thl 0 pedeHKe, ero BocnuTaHus. B ToMm ciyyae, eciu opraHbl
OITEKU U MOMNEYUTENHCTBA HE Tal0T COOTBETCTBYIOILETO COIIacusi, OTLIOB-
CTBO yCTaHaBJIMBAETCS B COOTBETCTBUU €O CT. 49 CK P® B cynebHOM mo-
psIIKe B paMKax MCKOBOTO ITpom3BoacTBa. [IyHkT 3 mocranosinenust I1e-
HyMa BepxoBHoro Cyna PD ot 25 oktsa6pst 1996 r. Ne 9 «O npumeHeHUN
cynamu CemeitHoro konekca Poccuiickoit denepaiuy npu paccMoTpe-
HUM JeJl 06 YCTAHOBJIEHUU OTLOBCTBA M O B3bICKAHUU AJMMEHTOB»'
YTOYHSIET, YTO CYI TAKKEe BIIpaBe B MTOPSIIKE MCKOBOTO IIPOM3BOICTBA YC-
TAHOBMTbH OTIIOBCTBO TIO 3asBJICHUIO JIMIIA, HE COCTOSIIIIETO B Opake ¢ Ma-
Tepblo pedeHKa, B cIyJyae, Korna MaTh pebeHka ymepia, IpM3HaHa Hejee-
CITOCOOHOM, HEBO3MOXHO YCTAHOBUTH MECTO €€ HaXOXIEHMS JIMOO OHa
JINIIIEHA POOUTEIBCKUX IIpaB, €CIM OpraH ONEKW M ITOICUYNTEIIhCTBA HE
JlaJI coTyiacve Ha YCTaHOBJIEHUE OTIIOBCTBA 3TOTO JIMIIA B OpraHe 3arucu
aKTOB TPaXIaHCKOI'O COCTOSTHUSI TOJbKO Ha OCHOBAaHMU €r0 3asiBICHMUS
(4. 1 1. 4 cT. 48 CK).

B Tex cimygasx, Korma rmogada COBMECTHOTO 3asiBJIEHUS 00 YCTaHOBJIE-
HUY OTILIOBCTBA TOCJIE POXIEHUSI pebeHKa MOXET OBITh 3aTpyIHUTETbHA
WIM Jaxe HEBO3MOXHA, HAIIpUMED, €CJIM OTell OyAeT MPU3BaH B apMUIO

! Brojuretens BepxosHoro Cyna PD. 1997. Ne 1.
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WIM TUTAHUPYETCS IUINTeIbHAsI KOMaHIMPOBKA, B ClIydae TsoKeJIoi 6ore3-
HU OTIIa, OyOyIIre POOWUTEINM MOTYT IIOAaTh 3asiBJieHNE B OpraH 3alliCcH
aKTOB TPAXITAHCKOTO COCTOSIHUSI BO BpeMsi OepeMeHHOCTH Matepu. Bo
®paHIMY TOI00HBIE 3asIBJICHUS MOAAIOTCS HOTApUYCY, KOTOPHIi TOJDKeH
3aperUCTPUPOBaTh 3asiBieHNEe B LleHTpaabHOM peecTpe pacropssKEeHUI.
DTO MO3BOJISIET peOSHKY, IPOMCXOXKICHIE KOTOPOTO MePKAIOCh B CEKpe-
T€, y4aCTBOBATh Ha PaBHBIX B pacIipeie]IeHN HaCIeICTBEHHOTO UMYIIe-
cTBa cBoero nmokoitHoro ponurtess. C 1971 r. naHHBINM peecTp MpUuoopes
CTaTycC OOIIIeHAIIMOHABHOTO, 00eCcIIedYrBas XpaHEeHUE U TIPEIOCTaBIIeHIE
CBEIIEHUI O CYIIECTBOBAHNY M MECTe HAaXOXICHUs BBHIIICHA3BAHHEIX aK-
TOB Ha Bceit Tepputopun @panumn’.

3anuch 0 poaUTeNIaX peOeHKa MOXET ObITh TPOU3BENECHA MOCIE POXK-
neHus pedbeHka. HoBoe 3asiBieHne He TpeOyeTcCs, €CIM 10 TOCYIapCTBEeH-
HOM perucTpaluy poXIeHMS peOeHKa paHee MOJaHHOe 3asBJICHHUE He
ObLIO OTO3BAHO OTLOM WM MaTephblo. Jlo poxneHus pedbeHKa 0ol 13
ponuTeNieil MoXeT oTo3BaTh 3asBiieHHe. OIHaKO Takoe 3asBjeHUE B I10-
CJIEMyIOIIEM MOXET OBbITh J0KAa3aTeJIbCTBOM IPUHYIUTEIHHOIO IPHU3HA-
HUSI OTILIOBCTBA B cooTBeTCTBHU CO cT. 50 CK.

Tak, B 1. 7 mocranosnenus [1nenyma BepxosHoro Cyma P® «O mipu-
MmeHeHun cygamu CemeiiHoro komekca Poccuiickoit ®enepauyu Ipu
paccMOTpEeHUHU Ael 00 YCTAaHOBJIEHMU OTILIOBCTBA M O B3BICKAHUM aJIM-
MEHTOB» Pa3bSICHSIETCS, YTO, €CJIM IIPH PACCMOTPEHUU Ieja 00 YCTaHOB-
JIEHWU OTIIOBCTBA OTBETYMK BBIPA3WJI COTJIacHe TTOAATh 3asiBJieHne 00 yc-
TaHOBJIEHUM OTIIOBCTBA B OpPTraHbI 3alIMCU aKTOB IPaXkIaHCKOTO COCTOSI-
HUsI, CyI BBISICHSIET, HE O3HAYaeT JIM 3TO IPU3HAHME OTBETYUKOM CBOETO
OTIOBCTBA 1, Mcxonsd u3 IpaBui 4. 2 cT. 34 IT'TIK PCOCP, obcyxmaer
BOIIPOC O BO3MOXHOCTH IIPUHSITUS TIPU3HAHUS OTBETUMKOM MCKa M BEI-
HeceHMsT B COOTBETCTBHHU C 4. 5 ¢T. 165 T'TIK P® perienust 06 ya1oBIeTBO-
pPEHUU 3asIBICHHBIX TPeOOBaHUIA.

3a rocymapCTBEHHYIO PETUCTPAIMIO YCTAHOBJIEHUST OTIIOBCTBA, BKITIO-
Yasl BbIIauy CBUAETEIHCTBA 00 YCTAHOBJIEHWM OTIOBCTBA, YIJIAaYMBAETCS
rocynapCcTBeHHasl MOILIMHA, KOTOpasl COCTABJISIET, COIJIACHO ToAr. 3 m. 1
cT. 333.26 HK P®, 100 pyo.

[puHyINTETPHOMY YCTAaHOBJICHMIO OTIIOBCTBA ITOCBSIIeHa CT. 49
CK P®, a Ttakke moctaHomieHue Ilnenyma BepxoBHoro Cyma PO

"' CM.: Medgedes U.I. MexayHapoIHOE 4aCTHOE MPaBO U HOTApUAIbHAS NeSTEIbHOCTD.
M.: Bontepc Kiysep, 2005.
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«O ipumenennn cygamu CemeitHoro komekca Poccuiickoit ®Menepanmm
TIpYA PACCMOTPEHUH JIeJT 00 YCTAHOBJICHUH OTIIOBCTBA M O B3BICKAHWM aJIH-
MEHTOB».’

[IpuHynuTenbHOE YCTaHOBJIEHNE OTIIOBCTBA B Cyl€ UMEET MECTO IpH
HAJIMYUY CIIENYIOUIUX YCIIOBUM:

1) pebeHOK poaucst BHe Opaka;

2) OoTell YKJIOHSETCS OT JOOPOBOJIBLHOIO YCTAHOBJIEHUST OTILIOBCTBA IMy-
TEM IT0a4Yl COBMECTHOTO 3asIBJIEHUS] C MAaTEPhIO UM CAMOCTOSITEIbHOTO
3agBIeHUs (B Cay9ae CMEpPTU MaTepH, IMPU3HAHUS €€ HeIeecIioCOOHOI,
HEBO3MOXHOCTHU YCTAHOBJICHUS €€ MeCTa HAaXOXICHUsI, JINIIICHUST POIH-
TEJIbCKUX TPaB);

3) MaTh OTKa3bIBAa€TCS OT MOJaYyll COBMECTHOTO 3asIBJICHMSI.

BoabmHCTBO CITOPOB 00 OTLIOBCTBE MPOUCXOASAT MO UHUIIMATUBE Ma-
Tepu peOeHKa VUIH JINII, Ha KAWBEHUH KOTOPBIX OH Haxomutes. [Tpmam-
HOM TaKWX MCKOB SIBJISIETCS YKJIIOHEHHWE OTIIA OT MOoJa4Yl COBMECTHOTO C
MaTepblo 3asBJIeHUsI 00 YCTAaHOBJIIEHWM OTIIOBCTBA. OTIIOBCTBO YCTaHAaB-
JINBAETCS B CyIeOHOM TTOPSIIKE B MCKOBOM ITPOU3BOICTBE B COOTBETCTBUU
¢ Hopmamu tioapazn. II pazn. 11 TTIK P®. 3asenenue o6 ycraHOBIEHUT
OTIIOBCTBA MOXeET OBITh ITOIAHO:

— OJHUM W13 poauTesell (HECOBEPIIEHHOJETHUE POAUTEIN MOTYT ca-
MOCTOSITEJIbHO TOJATh NCKOBOE 3asIBIEHNE 00 YCTAHOBJIEHUHU OTIIOBCTBA
c 14 yert);

— OMNeKyHOM (MoreunTeneM) pedeHkKa;

— JIULIOM, Ha VDKAMBEHUM KOTOPOI'O HAXOAUTCS peOEHOK;

— caMUM pebeHKOM, JOCTUTILIMM COBEPIIEHHOJIETHS.

Hena 00 yCTaHOBJIEHMM OTIIOBCTBA PACCMATPUBAIOTCA PaiOHHBIMU
cynamu (ct. 24 T'TIK) B TeueHue ABYX MECSLEB CO JHS MOCTYIJIEHUS 3a-
SIBJIEHUs B cyl. TeppuTopUaibHas MOACYIHOCTh OMPEAEIIIETCs O BbIOO-
py McTIIa 1100 MO MECTY XUTeJbcTBa oTBeTyMKa (4. 3 ct. 29 I'TIK). Ot-
BETYMKOM IT0 TAKAM KaTeTOPUSIM IeJ BEICTYITAeT, KaK IIPaBUIIO, TIPEAIIO-
JlaraeMblii  OTell, €eCJIM OH OTKa3blBaeTcs OT J0OpPOBOJIEHOTO
YCTaHOBJIEHUSI OTLIOBCTBA B OpraHax 3arca, pexe MaTb — B TOM cCllyyae,
€CJIM OHAa TIPEeIISITCTBYET IT0aue COBMECTHOTO 3asiBJICHMSI B OpraHbI 3arca.

CornacHo ct1. 49 CK PO nipu ycTtaHOBNIEHUM OTIIOBCTBA B OTHOIIEHUN
JeTeil, pOIUBILINXCS TTOCNe BCTYIUIeHUs B cuity CeMeitHOTo Kojekca, T.€.
¢ 1 mapta 1996 r., cyn NpMHUMaET BO BHUMaHUE JI0ObIe 10Ka3aTeIbCTBa
(MMCbMEHHBIE, YCTHBIE M Op.), C ITOCTOBEPHOCTHIO ITOATBEPXKIAIOIINE
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MPOUCXOXIeHUE pedeHKa OT KOHKPETHOTO JIMIla, B TOM YKCIie JaHHbIE
sKcnepTusnl. IlepeyeHp nokas3aTesnbCcTB IMpuBeneH B ad3. 2 4. 1 cT. 55
I'TIK P®. K HUM OTHOCSTCST OOBSICHEHUST CTOPOH U TPETHUX JIUII, TTOKa-
3aHUS CBUIETENEN, MMChbMEHHbBIE W BELIECTBEHHBIE JOKA3aTEIbCTBA, ay-
JIVO- U BUAE03aMUCHU, 3aKJIOYEHUS IKCTIEPTOB.

COop moKa3aTenbCTB, KaK MPaBUIO, TIPOU3BOAUTCS HA CTAIAM TIONTO-
TOBKMU JieJia K cyaeOHoMY pazbupaTenbcTBy. IIpu moaroroske aea ob yc-
TAHOBJIEHUM OTIIOBCTBA K CyNeOHOMY pa30OMpaTeabCTBYy U B XOIE pac-
CMOTPEHMUS [ies1a Cynbsl (Cya) B HEOOXOIMMBIX CIyJasiX UIsl pa3bsCHEHUS
BOIIPOCOB, CBSI3aHHBIX C TPOWCXOXIEHNEM pebeHKa, BIPAaBe C yIeTOM
MHEHUS CTOPOH 1 OOCTOSITENTLCTB TI0 IETy HA3HAYUTh KCIIEPTHU3Y.

B Hacrosiiee BpeMsi CylIECTBYIOT TaKME BHUIbI SKCIIEPTU3BI, KOTOPHIE
TO3BOJISIIOT YCTAHOBUTH OTIIOBCTBO C BBICOKOI CTETIEHbIO TOYHOCTH.
K HUM OTHOCATCS, HapUMeEp, TeHeTuYecKas aaktuiaockonus (mo JAHK,
TIIe COMEPXUTCS TeHETUYECKNI KO, MHANBUAYAIbHBIN TSI KaXKIOTO Ye-
noseka. JIHK pebenka Bcerga coueraer npusHaku JJHK otua u matepu),
aHaJIM3 aMHUOTUIECKOM XUIKOCTU (BOIBI ITPU OEPEMEHHOCTH). Y CJIOBUS
¥ TIOPSIIOK TIPOBENCHUS IKCIEPTU3BI OIMpPENessiioTcss mpukazoM MuH-
snpaea Poccun ot 24 anpens 2003 1. Ne 161 «O6 yrBepxaeHnn MHCTpyK-
LIMU TI0 OPTAaHU3ALMU U MIPOU3BOJICTBY SKCIIEPTHBIX UCCIENOBAHUN B O10-
PO CyneOHO-MEIUIIMHCKOM 3KCHEePTU3bl». MOJEKYJIIpHO-TEeHEeTUYECKOe
9KCIIEPTHOE MCCIIENOBAHNE TI0 TTOBOAY CITOPHOTO TIPOMCXOKACHUS eTeit
OTBEYaeT Ha BOIIPOCHI:

— WCKJIIOYAeTCsl WIKM He UCKIIOYAeTCsl OTIOBCTBO/MaTEpPUHCTBO JaH-
HOTO MHIVBHUAYYMa B OTHOIIIEHUM TaHHOTO pebeHKa (Tuiona);

— €CJI OTILIOBCTBO/MAaTEPMHCTBO HE MCKIIIOYAETCSI, TO KAaKOBa BEPO-
SITHOCTh TOTO, YTO TIOJIYYEHHBIN Pe3yJIbTaT He SIBJISIETCS CIEICTBUEM CITy-
YaWHOTO COBMAACHUS WHAWBUAYATU3UPYIOIIUX TTPU3HAKOB HEPOACTBEH-
HBIX JIUII.

3akiroueHne SKCIIePTU3BI IO BOTIPOCY MTPOUCXOXACHUST peOeHKA SIB-
JITeTCsS OMHUM M3 JI0KA3aTeIbCTB, KOTOPOE TOJIKHO OBITh OIIEHEHO CYIOM
B COBOKYITHOCTU C APYTMMU MMEIOLIMMUCH B J€Ji€ J10Ka3aTeJbCTBAMMU,
MOCKOJIBKY HMKAaKH€ J0Ka3aTeIbCTBA HE UMEIOT ISl Cy[a 3apaHee ycTa-
HOBJIeHHOU cuibl. B 1. 7 mocranoBnenus [Inenyma BepxoBnoro Cyna
PO ot 19 nexabps 2003 1. Ne 23 «O cyneOHOM pellieHu» YKa3bIBaeTcs Ha
TO, YTO CyAaM CJIEMYET UMETh B BUIY, YTO 3aKJIIOUYEHKE SKCIIEPTA, a TAKKE
JIpyTve 0Ka3aTeJbCTBA MO NIEJTy HE SIBISIOTCS UCKITIOYUTEIbHBIMU Cpel-
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CTBaMM JIOKa3bIBaHUS U JOJKHBI OLIEHUBATLCS B COBOKYITHOCTH CO BCEMU
MMEIOIIMMUCS B Jeje AokasareiabcrBamu (cT. 67, 4. 3 cr. 86 I'TIK).
O1eHKa CyIoM 3aKJTIOUEHMS TODKHA OBITh ITOJTHO OTpakeHa B PEIeHUMN.
I1pu 5TOM Cyay cienyeT yKa3biBaTh, HA YeM OCHOBaHbI BEIBOJBI OKCIIEPTa,
MPUHATHI JIM UM BO BHUMaHME BCe MaTepuabl, IpeacTaBIeHHbIE Ha 9KC-
TePTU3Y, ¥ CASIAH JIM MM COOTBETCTBYIOIIMI aHAJIN3.

Ecnu skcniepTrza mopydeHa HECKOJIBKMM 3KCIIEpTaM, TaBIITAM COOCT-
BEHHBIE 3aKJIFOYEHUSI, MOTHUBBI COTJIACUSI UM HECOTJIaCcUsI ¢ HUMU JOJIK-
HBI OBITh TIPUBEIAEHBLI B CYAEOHOM peIIeHUN OTAENIbHO IO KaXIOMY 3a-
KITIOYEHUIO.

HesiBKa cTOpOHBI Ha 3KCIIEPTU3Y 10 eIy 00 YCTAHOBJIEHUM OTIIOBCT-
Ba, Korga 0e3 3TOM CTOPOHBI IKCIEPTU3Y MPOBECTU HEBO3MOXHO, JTMOO
HeTpencTaBJIeHe 3KCcrepTaM HEeOOXOAUMBIX IMPEAMETOB MCCIeIOBaHUS
caMu TI0 cebe He SIBJISTIOTCSI 0€3YCIIOBHBIM OCHOBAHMEM TS TIPU3HAHUS
CYIOM YCTAHOBJIICHHBIM WJIM OIPOBEPTHYTHIM (aKTa, IUIST BBIICHEHUS
KOTOPOI'o 3KCMepTHU3a OblIa Ha3zHaueHa. DTOT BOIPOC pa3peliaercs Cy-
JIOM B KaXXJIOM KOHKPETHOM CJy4yae B 3aBUCHMMOCTU OT TOTO, KaKas CTO-
pOHa, TI0 KaKMM MIPUIMHAM He SIBUJIACh Ha SKCIEPTU3Y WU HE IpeacTa-
BHJIa KCITepTaM HeoOXOOMMBIE TIpeAMETHI MCCIEIOBAHUS, a TAKXKe KaKoe
3HaYeHUe IS Hee MMeeT 3aKJIIOUeHME SKCIEPTU3bI, UCXOAs U3 UMEIO-
LIMXCS B JeJie T0Ka3aTeJbCTB B UX cOBOKyInHocTU. CornacHo 4. 3 cT. 79
I'TIK P® mipu yKJIOHEHUU CTOPOHBI OT YYacTHsI B 9KCIIEPTU3E, HETIPE/-
CTaBJICHMU SKCIEepTaM HEOOXOIMMEIX MAaTepHajoB W ITOKYMEHTOB IUIS
WCCIEAOBAHUS U B UHBIX CIy4yasiX, €CJIM M0 OOCTOSITEbLCTBAM JIejia U 6e3
Y4acTUs 3TOM CTOPOHBI SKCIEPTHU3Y MPOBECTH HEBO3MOXKHO, CY/ B 3aBU-
CHMOCTH OT TOTO, KaKasi CTOpOHA YKJIOHSIETCSI OT SKCIIEPTHU3HI, a TAKXKe
Kakoe I Hee OHa MMeeT 3HauYeHWe, BIpaBe MPU3HATh (haKT, IS BBISIC-
HEHUsI KOTOPOTo 3KCIepTU3a OblIa Ha3HAaYeHa, YCTAHOBJIEHHBIM WJIU OTI-
POBEPTHYTHIM.

3akoHOmaTeNlb Ye€TKO He OIpenessaeT, KaKre MMEHHO J0Ka3aTeIbCTBa
MOTYT C JOCTOBEPHOCTBHIO TOATBEPXKIATh ITPOMCXOXKIEHUE peOeHKa OT
KOHKpeTHoro aula. Tak, nocraHosiaeHueM Ilpesnnuyma YensitouHckoro
o6yacTHoro cyna ot 4 ceHrsa6psa 2002 r.! ycraHOBIIEHO, 4TO CyI TIEpBOWA
WHCTAHIIMM HE B ITIOJJTHOM OOBEMEe OMpemevil IOpUINIEeCKN 3HAUYNMBIC
IJIST TeJia OOCTOSITETbCTBA, K KOTOPBIM C YIETOM JOBOJIOB M BO3PaKCHUIMA

' Cm.: Cyne6Has npakTHKa Mo ceMeiiHeIM criopaM / Pyk. koi. coct. I1.B. Kpamenun-
HUKOB. M.: Craryr, 2005. C. 401—403.
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CTOPOH OTHOCUTCSI YCTaHOBJIEHUE Tlepuona 3auyaTusi pebeHka. OTBeT-
YUK — TIPEeIIiojaraeMblii oTel peOeHKa — CCBhUIAJICA Ha TO, YTO B 3TOT
TIepro OH HAXOIUJICS C MCTUIIeH B pa3HBIX Toponax. Cya He TPeIToXMIT
CTOPOHAM MPENOCTaBUTh JOMOJHUTEIbHBIE J0KAa3aTeIbCTBA, HE UCTPEDO-
BaJI MEAUIIMHCKUE TOKYMEHTBI UCTUIIBI, CBSI3aHHBIE C ITOCTAHOBKOI Ha
y4eT U poJaMM, a OTPAHWYMIICS JINIITh TTOKA3aHUSIMK CBUAETEIICH, KOTO-
pble TOATBEPAWIIM TO, YTO OHM y3HAJIU O OEPEMEHHOCTH MCTHIIBI OT OT-
BETUMKA.

JokazarenbcTBa, NPUMEHSIEMbIE CyIOM IIPU YCTAHOBJIEHUN OTLIOBCT-
Ba, 3aBUCST OT TOTO, KOTJa pPOOMJICA peOeHOK. YUnThIBasi, 9T0 CeMeWHBIN
KOIeKC MO 00IIeMy TMpaBUIy HE MMeeT 0OpaTHOU Cuiibl, HOpMa CT. 49
naHHoro Komekca mpuMeHsieTCs JIUMIIb K criopaM 00 YyCTaHOBJEHUU OT-
LIOBCTBa B OTHOILEHUU IeTeil, poauBlivxcsa 1 mapta 1996 r. u mosxe.
B oTHOmMEHNN meTeit, pOOUBIINXCS OO0 BBeIeHUS B meiicTBre CeMeitHOro
KoJIleKca, Cyl, pelrasi BOIpoc 00 OTIIOBCTBE, TOJDKEH PYKOBOJICTBOBATHCS
4. 2 cT. 48 KobC PC®CP, npuHnMasg BO BHUMaHWE COBMECTHOE TTPOXKH-
BaHME U BeJeHMe OOIIEro X03siCTBa MaTepbio peOeHKa U OTBETIMKOM JI0
poXImeHUsI pebeHKa, MM COBMECTHOE BOCIHMTAHME, JTUOO comep:KaHUe
MU pebeHKa WJIM J0Ka3aTelbCTBa, C JOCTOBEPHOCTHIO TTOATBEPXKIAIO-
1IMe MPU3HaHUE OTBETYUKOM OTLIOBCTBA.

Ha3BaHHbIe 1TOJIOXEHUs HAIIA OTpaXkeHUe B CyHeOHOI ITpaKTHUKeE.
Taxk, onpenenenvem CyneoHoit koyuternu BepxosHoro Cyna P® ot 12 mast
1997 r. moATBEpXAAETCS, UTO MPU YCTAHOBJIEHUU OTILIOBCTBA B OTHOIIIE-
HUU AeTeii, pogusiiuxcsd 1o 1 Mapta 1996 r., MOJKHBI OBITh IIPEICTaBIIe-
HBI ToKa3aTeNnbcTBa, npenycMorpeHHble KobC PCOCP, u HopMa cT. 49
CK P® He momiexuT ipuMeHeHuIo. B To ke Bpemst pelieHue cyia He
MOXeT ObITh OTMEHEHO JIMIIIb 110 (POpMaJIbHBIM MOTUBaM, 8 UMEHHO yKa-
3aHMEM B pellleHMH cyda Ha HopMmy cT. 49 CK P® Bmecto 4. 2 cT. 48
KobC PC®OCP, npu yciaoBuu, 4TO IpEICTABIIEHHBIE ITOKa3aTeJIbCTBa,
MOATBEPKIaolKe TpeOOBaHUSI UCTLA, SBJSIOTCS AOMYCTUMBIMU (CT. 60
I'TIK); B yacTHOCTM, MOKa3aHUs CBUAETENel MOATBEPAUIN (DaKThl CO-
BMECTHOTO TMPOXWBAHMSI CTOPOH, TMOCEIIEHUSI OTBETYUKOM MaTepu pe-
OeHKa B pOAUJILHOM JOME, €T0 BHUMATEIHHOIO M 3a00TJIMBOTO OTHOIIIE-
HUS K Heil 10 poxneHus pedeHka. KpoMe Toro, OTBETYMK OTKA3aICs OT
TPOXOXAEHUsI OMOJIOTUYECKOW 3KcmepTudbl KpoBu. CormacHo 4. 2
cT. 362 I'TIK P® npaBuibHOE MO CYIIECTBY PELIEHWE Cyaa IEepBOM WH-
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CTaHLIMU HE MOXET ObITh OTMEHEHO TI0 OMHUM TOJBKO (hOPMaIbHBIM CO-
obpaxeHusam'.

YcraHOBJIEHME OTIIOBCTBA B OTHOIIIEHWY JIMIIA, TOCTUTIIIETO BO3pacTa
18 jiet, momyckaeTcsl TOJbKO C €r0 corjlacus, a €CJM OHO NMPU3HAHO He-
JIeeCIIOCOOHBIM — C COTJIACHS €T0 ONEeKYyHa WJIM OpraHa OIEeKH 1 MOTeqH-
tenbeTBa (1. 5 cr. 48 CK). Cpoku UCKOBOI TaBHOCTU HE PaCIIpOCTPaHSI -
J0TCS Ha Jiejla 00 yCTAaHOBJIEHUM OTIIOBCTBA, B CBSI3W C YE€M OTIIOBCTBO
MOXET OBbITh YCTAHOBJIEHO CYIOM B JII00O€ BpeMs IOCJe POXIEHUS pe-
OeHKa.

B Tex cimydasx, Korma OTIIOBCTBO HE YCTAHOBJIEHO HU HOOPOBOJBHO,
HU TIPUHYIUTETHHO, a OTEIl yMep, B CyAeOHOM TIOpsIIKE MOXET OBITh yC-
TaHOBJIEH (baKT MPU3HAHUS OTIIOBCTBA TP XW3HU B MOPSIKE 0COOOro
MPOM3BOJCTBA B COOTBETCTBUH C 11. 4 4. 2 cT. 264 TTIK P®D.

Cornacho ct. 50 CK PO ycranosnenue akra mpu3HaHUST OTIIOBCTBA
WMEET MECTO TIPU HAIMYWHU CIIEIYIOIINX OOCTOSITETHCTB!

1) MaTh 1 oTell pebeHKa He COCTOSUIU B Opake;

2) oTelr yMep, He MoaaB IpH XXKU3HU 3asBJIEHNE O TIPU3HAHUU OTIIOB-
CTBa;

3) UMeroTCs A0Ka3aTeNbCTBA TPU3HAHUS OTLIOBCTBA.

dakramMu, ITOATBEPXKIAIOIIMMHU TTPU3HAHKUE JIMIIOM CBOETO OTIIOBCTBA
B OTHOIIIEHUM TAaHHOTO pe0eHKa, MOTYT CIYXKUTb €ro IMIUChMa, B TOM YMC-
JIe B 3JICKTPOHHOM BHIE, B KOTOPBIX OH Ha3bIBajJ peOeHKA CBOMM, aHKe-
ThI, 3asIBJIEHUsI, ayquo- U BUAEO3aICH, TTIOKa3aHUsST CBUAETeNei. YcTa-
HoOBJIeHME (haKTa MPU3HAHUS OTILIOBCTBA BO3MOXHO IO 3asIBJIEHUIO JIIO-
00ro 3aMHTEPECOBAHHOTIO JIMIla, a UMEHHO MaTepu peOeHKa WIM JIvIia,
3aIIMCAaHHOTO B KAYeCTBE OTIIA peOeHKa B KHUTE 3aIlCH aKTOB TpaXkKIaH-
CKOTO COCTOSIHMSI, OIeKyHa (ToreuuTessi) pedbeHka, Juia, Ha WXKAWBeE-
HUM KOTOPOrO HAaXOAUTCS PEeOEHOK, a TakKe IO 3asIBJICHUIO CaMOro pe-
OeHKa M0 TOCTMXXEHMHU UM COBEPIIEHHOJIETHSI, OPIraHOB OIEKU M ITIOIIe-
YUTEJILCTBA, TPOKYPOPa B COOTBETCTBUH CO CT. 45, 46 'TIK P®.

B otHoleHuu aereii, poouBIuuxcs 10 1 okTsa6ps 1968 r. ot jull, He
COCTOSIBIIIMX B Opake MeXIy cO0Oi, Cyl BIpaBe YyCTAHOBUTH (PAKT MpU-
3HAHUS OTIOBCTBA B CIyJyae CMEPTHU JIMIAa, KOTOpOe IMPU3HABAIO CeOs
OTIIOM peOeHKa, IPH YCIOBUHU, YTO peOEHOK HAXOMWICS Ha VDKIUBECHUU
3TOTO JIMLIA K MOMEHTY €ro cMepTu J1ubo paHee (cT. 3 3aKkoHa 00 yTBep-
xaeHun OcHoB 3akoHoaatesbcTBa Coro3a CCP 1 CO103HBIX pecnyOinK o

! Brojmetens BepxosHoro Cyma P®. 1997. Ne 10.
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Opake u ceMbe; cT. 9 Ykasa [Ipesunnyma Bepxosaoro Cosera PCOCP ot
17 oxTs16pst 1969 1.).

B cootBetctBUM co cT. 266 I'TIK P® 3asBneHue o6 ycTaHOBICHUU
¢akTa MpU3HAHWS OTLIOBCTBA MOJAETCS B CYII IO MECTY XXUTEIbCTBA 3asI-
BUTENSA. B 3asiBNeHUM MOJDKHO OBITh yKa3aHO, IJisl KAKOU 11eh HeoO0XOo-
MO YCTAaHOBUTDH OTIIOBCTBO (B IIEJISIX BHECEHUST CBEIEHUI B CBUIETEIb-
CTBO O POXIEHUHU, peayM3allii HACIEACTBEHHBIX MpPaB U T.O.), a TaAKXe
JOJDKHBI OBITh TIPUBEIEHBI HOKA3aTEIbCTBA, MOATBEPXKAAIOIINE HEBO3-
MOXHOCTb IOJTYYEHUSI 3asIBUTENIEM HaJJIeKaIIUX TOKYMEHTOB, T.€. OTCYT-
CTBV€ CBEICHUI B KHUTE 3aITMCU AKTOB TPAKIAHCKOTO COCTOSTHUS, CBU-
JIETEJIbCTBE O POXIEHUM 00 OTIIOBCTBE ymepiero. Kpome Toro, MOJKHBI
OBITh MPENCTABJIEHBI T0KA3aTEIbCTBA IPU3HAHUS OTLIOBCTBA (CBUIETELCKIE
MOKa3aHusl, MMCbMEHHBIE JOKA3aTeTbCTBA, ayIMO-, BUIEO3AMUCH U JIp. ).

IMocnencTBreM ycCTaHOBJIEHMSI OTIIOBCTBA SIBIISIETCS YCTAHOBJIEHUE
IOPUANYECKON CBA3M (ITPABOBBIX OTHOILIEHWII) MEXIY OTLIOM U pebeH-
KOM, DETYyJIMpyeMON He TOJIbKO HOPMaMM CEMEWHOTo, HO W IPYTMMU
HOpMaMH TpaBa.

Ha ocHoBaHum perieHust cyqa BHOCUTCS 3alTMCh B KHUTY 3aIMCH aK-
TOB TPaXIAHCKOTO COCTOSIHUS, CBUAETEJBCTBO O POXIEHUU pEOEHKa,
BO3HUKAIOT MpaBa M OOS3aHHOCTU OTLIA U pebeHKa, MPEeAyCMOTPEHHbBIE
. 11, 12 CK PO.

Ecnu ogHOBpeMEHHO ¢ MCKOM 00 YCTaHOBJIEHUU OTIIOBCTBA MPEIbSIB-
JIEHO TpebOoBaHNe O B3bICKAHUM AITUMEHTOB, TO B CJIyYae YAOBJIETBOPEHUS
ncka 00 YCTAaHOBJIEHUM OTLIOBCTBA AJIMMEHTHI TMPUCYXKNAIOTCS CO ITHS
MpeabsBICHUST UCKA, KAK U MO BCEM JeJlaM O B3bICKAHWU aJTMMEHTOB, a
HE C MOMEHTA BCTYTUIEHUS PENIeHNsI Cylla B 3aKOHHYIO cwty (1. 2 ct. 107
CK). Bmecte ¢ TeM HEOOXOMMMO YYUTHIBATh, YTO BO3MOXHOCTh MPUHY-
JIUTENTBHOTO B3BICKAHUSI CPEICTB HAa cOlepkaHWE pedeHKa 3a MpPOoLLIoe
BpeMsI B YKa3aHHOM CJIyyae MCKJIIOYAeTCsl, TIOCKOIbKY 10 YIOBJIETBOpE-
HUS MCKa 00 YCTAaHOBJIEHWM OTIIOBCTBA OTBETYMK B YCTAHOBJIEHHOM TIO-
psnKe He ObLT MpU3HaH OTLOM pebeHka. [Tpu 3ToM peleHue o B3bICKa-
HUU QJIMMEHTOB TOMJIEXUT HEMEMJIEHHOMY WCIOJHEHUIO COTJIACHO
ct. 211 I'TIK PO.

Ocoboe BHUMaHME B MOCTENHEE BPEMST yIesieTcs] OCOOEHHOCTSIM yC-
TAHOBJIEHWS] MaTEPMHCTBA M OTIIOBCTBA TPW MPUMEHEHUU MCKYCCTBEH-
HBIX METOJIOB PEMPOAYKIINU YETIOBEKA.
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K wuckyccTBeHHBIM MeETOIaM PEIPONYKIIMKM YelIoBeKa, IPeayCMOT-
peHHBEIM CeMeltHBIM KomekcoM M OCHOBaMM 3aKOHOIATeIbcTBA Poccmii-
ckoit Denepanuu 00 oxpaHe 3MOPOBbs IpaxkmaH oT 22 wmionst 1993 r.
No 5487-1, oTHOCSAT MCKYCCTBEHHOE OIUIOAOTBOPEHUE, WMIUIAHTALIMIO
SMOpPUOHA U CyppoTraTHOe MaTepuHCTBO. bosee mogpodHo 3Th U npyrue
METOIbI MCKYCCTBEHHOM PEIPOAYKIINY YeJIOBEKA OIPEIeIIIOTCS IIpUKa-
3oM Munznapasa Poccun ot 26 deppans 2003 r. Ne 67 «O mpuMeHeHUN
BCIIOMOTaTeNbHBIX PENMPOAYKTUBHBIX TexHonoruit (BPT) B Tepanuu xeH-
CKOro M MYXcCKoro oecruionusi». [Ipy 3TOM BO3MOXHBI CJICIYIOLINE CU-
Tyalum.

1. FOpunyyeckure pomuTeTu IBSIOTCS] OMOJTOTUYECKUMU POIUTEISIMM
pebeHka (HampuMep, MpU UMIUIAHTALUU WCIIOIb30BAaH 3MOPUOH, TeHE-
TUYECKHU ITPOUCXOISIITUN OT CYIIPYKECKOM IMaphl).

2. OTcyTcTBYeT OMoIoTnYecKasi, HO MMEeT MEeCTO TeHEeTUYeCKasl CBSI3hb
MEXTy peOEHKOM U POIUTENSIMU (OMHUM U3 HUX).

3. OTCcyTCTBYET KaK OMOJIoTHYecKasi, TaK U TeHeTUYecKasi CBsI3b C pe-
OEHKOM pOIMTENIe WJIM OJHOTO M3 HUX (CypporaTHOe€ MaTepUHCTBO 0e3
HCITOJTb30BaHMS TEHETUIECKOTO MaTepraia CyIIpyri).

ITpoBenenrie BPT BO3MOXHO TOJBKO MpW HaJUYUU THUCbMEHHOIO
corjacusi IpoMHGOPMUPOBAHHBIX MAlIMEHTOB. B cOOTBETCTBUM €O CT. 35
OcHoB 3akoHogaTesbcTBa Poccuiickoit Menepanum 06 oxpaHe 310pOBbs
rpaxngaH 1993 1. Kaxmash COBEPIICHHOJIETHSISA KEHIIMHA OETOPOTHOIO
BO3pacTa MMeeT MPpaBO Ha MCKYCCTBEHHOE OIUIOMOTBOPEHUE W MMIUIaH-
Taluio 3MOpuoHa. MCKycCTBEHHOE OIUIOAOTBOPEHUE XKEHIIMHBI U UM-
TUTAHTALMSI SMOPUOHA OCYILIECTBIISIOTCS B YUPEXKICHUSIX, MOJYYUBIINIX
JINIIEH3WIO Ha MEIUIIMHCKYIO OeSITeJIbHOCTD, IIPY HAIMYNHU ITMCEMEHHOTO
coryiacusi CympyroB (OMMHOKOMW >XeHIIWHBI). CBeleHUsT O MPOBEAEHHBIX
MCKYCCTBEHHOM OILTIOAOTBOPEHUHN U UMILIAHTAllUU SMOPHOHA, a TAKXKe O
JIMYHOCTU TOHOPA COCTABJISTIOT BpaueOHyIo TaliHy. ZKeHIInHa uMeeT Ipa-
BO Ha WH(OPMAIIHIO O TIPOIIeAYPe NCKYCCTBEHHOTO OIIJIOMOTBOPEHUS MU
MMITUIAaHTAIlUM SMOPHOHA, 0 MEIUIIMHCKUX M MPABOBEIX acIieKTaX ee I10-
CJIENCTBUIA, O TaHHBIX MEIUKO-TEHETUYECKOTO 00CIeT0BaH s, BHEITHUX
JAHHBIX U HALIMOHAJIbLHOCTH TOHOPA, IIPEIOCTABIIEMYIO BpauOM, OCYIIle-
CTBJISIONIAM MEINIIMHCKOE BMEIIATETbCTBO.

Poccuiickoe cemeitHoe 3aKOHOAATETLCTBO HEAOCTATOYHO PETYIUPYET
BOIPOCHI, BO3HUKAIOIIIKE B CBSI3U C POXIECHUEM peOeHKa B XOle MprUMe-
HEHUsI UCKYCCTBeHHBIX MeToaoB BPT, ocobeHHO mpu cypporaTHoM ma-
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TepuHCTBe. Tak, HampuMep, TPeOOBaHMSI K CyppOraTHBIM MaTepsiM ITipe-
IYCMOTPEHHBI B BBIIIEHA3BAHHOM IIpuKaze MuH3apaBa Poccun, KOTOPBI
He SIBJISIETCS MCTOYHUKOM ceMeifHoro TpaBa. Cpeon TaKUxX TpeOOoBaHUIA
Ha3bIBalOTCs: Bo3pacT oT 20 mo 35 JjieT; Hajauyue COOCTBEHHOIO 310pO-
BOTO peOeHKa; TICUXWYEeCKOoe M coMaThdeckoe 31opoBbe. CeMeitHoe 3a-
KOHOIATEICTBO MCXOAUT M3 TOTO, YTO MaTephlo peOeHKa SIBIISICTCS Ta
JKEHIIMHA, KOTOpasl €ro POIMiia, He3aBUCUMO OT TOTO, MCIIOJIE30BaH JIN
TEHETUYECKUII MaTeprai Npyroi xxeHyHbl. Cynpyru, 1aBIlie corjlacue
Ha UMIUIAHTAlMI0 SMOpUOHA NIPYTOi XEeHIWHE, 3alMChIBAIOTCS B Kaye-
CTBe pommTelieil pedbeHKa TOJHKO IIPU HAJWYIUK €€ COTIJIacHhsi, KOTOpoe
JaeTcs Tociie POKACHNS pebeHKa.

CornacHo a63. 1 1. 4 ct. 51 CK P® nipu npuMeHEHNN METOIOB WC-
KYCCTBEHHOI peNpoayKIIMK YeJoBeKa B KayeCcTBE POAUTENeil pedeHKa
3alMCHIBAIOTCS JIMIIA, JABINIME CBOE COIVIACHMEe Ha IpUMEHEHUE METOoIa
HMICKYCCTBEHHOTO OIUIONOTBOPEHUS WJIM Ha MMIDIAHTAIlUI0 SMOpHOHA,
MPU YCJIIOBUH, YTO BhIHAILIMBAET M pOXKaeT peOeHKa UMEHHO Ta XEHIIUHA,
KOTOpas Jaja corjacue Ha MpUMEHEHME B OTHOIICHUM Hee Ha3BaHHBIX
METOIOB C IEJIbIO POKICHUS €10 pedbeHKa. [Ipu aToM He MMeeT 3HAYCHUS,
SIBJISTFOTCSI JTM 00a CYIIpyTa WJIM OOWH U3 HUX TeHETUYECKUMU POIUTEIISIMU
WM HeT. TakuM oOpa3oM, B ciiydae poXAEHMsT peOeHKa B pe3yabTaTe Uc-
KYCCTBEHHBIX METOIOB OILTIOAOTBOPEHMS AEICTBYET OOl MOPSIIOK yC-
TaHOBJICHMSI OTIIOBCTBA 1 MATEPUHCTBA.

ITpu cypporaTHOM MaTepUHCTBE MaTepbio peOeHKA SIBIISIETCS Ta XKEH-
IIMHA, KOTOpasl ero poausia, U Cynpyru, AaBlide corjiacue Ha UMIUIaHTa-
1110 SMOPHOHA CYppOTaTHOM MaTepU, 3allMCHIBAIOTCS B KaueCTBE POIM-
TeJiel pebeHKa TOJIBKO IIPU HAIMIWY €€ COTJIacHsl, KOTOPOE IaeTCs IOCie
poxmeHus pebeHka. IIponHGOpMUpOBaHHEIE CYIIpYKecKasl Imapa 1 Cyp-
poratHasi MaTh JalOT IMKCbMEHHOE COIJlacke Ha ydyacThe B Iporpamme
«CypporaTHoe MaTepMHCTBO». MeXIy CypporaTHoOii MaTepblo M ITOTEH-
OUAJTbHBIMU POOUTEIAMU, KaK MPABUJIO, 3aKJII0YAE€TCSI JOTOBOP B ITHCh-
MEHHO# (popMe, XOTS CIeIUaIbHBIX TPeOOBaHUI K 3TOMY IOTOBOPY 3a-
KOHOJATEIbCTBOM HE IpeayCcMOTpeHo. B KauecTBe ycIOBMil TOroBopa
MOTYT OBITh OIIPEIEICHBI:

— KOMIIEHCAIIASI pacXod0B HAa MEOUIIMHCKOE OOCIIyXKMBaHHE CYppoO-
TraTHOMW Marepu;

— MEIMIUHCKOE yYpexkIeHue, rae OyaeT MpOBOMUTHCS MCKYCCTBEH-
HO€ OIJIONOTBOPEHUE Y IIPUHUMATHCS POJIBI;
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— TIOCNIEICTBUSI POXICHMSI pebeHKa C (M3NUYECKUMU WU TICUXUYe-
CKUMU HEIOCTAaTKAMMU;

— 00513aHHOCTH CyppOTraTHOI MaTepu, 3a UCKIIIOYEHUEM 00SI3aHHOCTU
nepenaTh POIMBIIErocs pebeHKa CyNnpyraM, ¢ KOTOPHIMM 3aKJIIOYEH N0-
TOBOD;

— TIOCJICICTBHSI TOTO, YTO CyppOTaTHAsI MaTh ITOCJIE POKICHUS peOeH-
Ka He OTKaXeTcs OT pebeHKa;

— YCJIOBUS Y TIOPSIIOK OILIAThI YCIYT CYyppOraTHON MaTepu, €CIU 3TO
BO3ME3IHBIN I0TOBOD;

— OCHOBaAHMS PacTOPKEHUSI JOTOBOPA.

OmHaKo JaHHBIN JOTOBOP HE SIBJISIETCS OCHOBAaHUEM ISl TOTO, YTOOBI
B CJIyyae OTCYTCTBHUS COIJIaCUsl CyppOTaTHOM MaTepu Ha rnepenadyy pedbeH-
Ka TIpUHYIUTENIBHO TepenaTh ero cymnpyxeckoil mape. Ilo cratucrtuke
0K0J10 15% cypporaTHBIX MaTepeil OTKa3bIBAIOTCSI OTIATh peOeHKa Mocie
€ro pOXIEHUS CyNpyraM-3aka3uMkam'. B HacTosiee BpeMs 3aKOHOMA-
TEJIbCTBO MPSIMO HE PETYJIMPYET BOMPOC O BO3MOKHOCTU B3BICKAHUS JIe-
HEXHBIX CPEACTB, MOJYYEHHBIX 10 JOTOBOPY, a TAKKe BO3MEIIECHUS TIPH-
YUHEHHOTO Bpela, B TOM YMC/Ie MOPaJIbHOTO, C CYpPOTraTHOI MaTepH, OTKa-
3aBllelcs oTaaTh pedeHKa. B ToM ciydae, eciu cypporaTHas MaTh He JaeT
coriacys Ha 3aIliCh CYIIPYTOB B KaueCTBE POIUTENIEH 1 €ClId CypporaTHast
MaTh COCTOMT B Opake, AEMCTBYET IIPe3yMIILIVsI OTILIOBCTBA €€ CYIIpyTa, €ClIU
HET — TO 3aMnuch 00 OTLE MPOU3BOAMTCS Ha OOLIMX OCHOBaHUAX. Ecin ke
cypporatHasi MaTh JIae€T COIVIaCMe Ha 3alucCh CYIIPYrOB B Ka4eCTBE pOIUTE-
Jielt, KOTopoe JOJDKHO OBITh BhIPAXKEHO B MMCbMEHHOI (hopMe U yI0CTOBe-
PEHO PYKOBOIUTEJIEM MEAUIIMHCKOTO YUPEXKIEHUsI, TO MEIUIIMHCKOE yJIpe-
JKIEeHME BBITACT CIPABKY O POKIEHUH Y CYTIPYTOB peOeHKa.

CornacHo 11. 5 ¢T. 16 @enepanbHOro 3akoHa «O6 akTax rpakaaHCKOro
COCTOSTHUSI» MPU TOCYIapCTBEHHOU perucTpaluu poxaeHus pedeHKa I1o
3agBJICHUIO CYIIPYTOB, HABIIMX COIJIACME HAa MMILIAHTAIIUIO 3MOpUOHA
IPYTOM XKEHIMMHE B IIEJISX €r0 BhIHAIIMBAHUS, OTHOBPEMEHHO C TOKY-
MEHTOM, ITONTBEpPKIAIONINM (aKT pOXKICHUS peOeHKa, MOKEH OBITh
NpeacTaBieH JOKYMEHT, BBIIAHHBI MEIUIIMHCKON oOpraHu3aluein u
MOATBEPXKAAIOMIMI (PaKT TONMYYEeHUs COMIacUsl XKEHIIMWHBI, POIUBIICH
pebeHKa (CypporaTHOI MaTepH), Ha 3allMCh YKAa3aHHBIX CYIIPYTOB POMIM-
TeJISIMU pebeHKa.

! Ipueoposuu E.B. VIcKycCTBEHHOE OIUIONOTBOPEHUE U MMILIAHTALMS SMOPUOHA YesIo-
BeKa: ABToped. ouc. ... KaHI. ropua. HayK. M., 1999. C. 17.
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B HacTos111ee BpeMsT BOSHUMKAET HeMaJjlo ITPaBOBBIX MPOOJIeM, CBSI3aH-
HBIX ¢ puMeHeHneM MetonoB BPT; B wacTHOCTH, ceMEHBEIM 3aKOHOA-
TEJILCTBOM HE YPETYJIMPOBAaHBI BOTIPOCHL: O 3allMTe TIPaB CYIpyra Cyppo-
raTHOM MaTepu, He SBJISIONIErocs OMOJIOrMYECKUM OTLIOM pebeHKa, HO B
OTHOIIIEHNU KOTOPOTO NEMCTBYET IPE3YMIIIMs OTLIOBCTBA IIPM OTKa3e
CyppOTaTHOM MaTepy OTHATh peOeHKa; O 3alllUTe IpaB OMOJIOTHUYECKOTO
oTIa pebeHKa B cllydae OTKaza CypporaTHOW MaTepu OTAaTh pebeHKa
CynpyraM-3aKa3urdKaMm; O TPaBOBBIX MOCJIEACTBUSIX OLIMOKM Bpadeil mpu
MPUMEHEHNHN METOI0B UCKYCCTBEHHOTO OILTIOAOTBOPEHMS /I TeHeTHYe-
CKHX M OMOJOTMYecKux poxuteneii. Kpome Toro, B Hacrosimee BpeMs
MUpOBasi MEIUIIMHA CTOUT Ha MYyTH K BO3MOXKXHOCTHA POXICHUS peOeHKa
0e3 yJacTust My>XKUMHBI U XKeHIIWHBI. JI0CTaTOYHO OCTPO CTOST MPOOIEMBbI
KJIOHMPOBAHMUS Y€JIOBEKA U €T0 OPraHOB, ITOJ KOTOPHIM ITOHMMAETCS CO3-
IaHWEe 4YeJIOBeKa, TeHETWYECKW WACHTUYHOTO APYTOMY JXWBOMY WIIHA
yMepIlleMy YeJIOBEeKY, ITyTeM TepeHoca B JIMIIEHHYIO SIpa JKeHCKYIO TT0-
JIOBYIO KJIETKY Siipa COMAaTUYECKOM KJIETKU uesioBeka. JlaHHbIe TpooJie-
MBI Ha CErOIHSI HE YPeryJIMpOBaHBI HE TOJIBKO POCCHUICKMM 3aKOHOIA-
TEeJTbCTBOM, HO M 3apy0eXXHBIM, 332 MCKIIIOYCHUEM 3arpeTa Ha KIOHUPO-
Banne. B Poccuiickoit ®enepanmu neiicteyer MenepabHEBIN 3aKOH OT
20 mag 2002 1. Ne 54-dP3 «O BpeMEeHHOM 3alipeTe Ha KJIOHWPOBAaHKE Ye-
JI0BeKa»!, mpekpamaoowmuii ceoe neiicteue B mae 2007 r. TeHepaibHas
Koudepentmss KOHECKO 11 Hosiopst 1997 . mpunsiina Beeobiyo nex-
JIapallMIo 0 TeHOMeE 4YeJIoBeKa U O MpaBax yeyioBeka. B cT. 11 Jexiapaunu
0 TeHOMe 3aKperuisgeTcs MpuHUMIT: «He moryckaeTcst pakTHUKa, MPOTH-
BoOpeyalas 4eJI0Be4YeCKOMY JOCTOMHCTBY, TaKasl, KaK MpaKTHKa KJIOHU-
pOBaHUS B MEJISIX BOCIIPOM3BOICTBA YeJIOBEUECKOM ocobm». B pasputue
aToro gokymeHTa 8 mapta 2005 r. npunsara Jdeknapauus OOH o kjnoHu-
poBaHUM yesaoBeka. OHa He COIEPXKUT MOJIOKEHUIA, CTPOTO OCYXKIAIOIINX
KJIOHMPOBAHMWE, U HE YCTaHABJIMBAaeT 3arpeThl. JJoKyMeHT HOCUT peKo-
MeHOaTeNIbHBIN XapakTep. Ha 3To yKa3bIBaeT ero comep:kaHue — IIPU3EIB
K ToCyZapcTBaM IPUHSTH BCE MePBI, HEOOXOINMEIE IJISI COOTBETCTBYIO-
1LIei 3alMThl YEJTOBEUYEeCKOM XXM3HU B Mpoliecce MPUMEHEHUs TOCTUXKe-
HU OMOJIOTMYECKNX HAyK; 3alIPETUTh Bce (hOPMBI KIIOHUPOBAHMS IO
B TaKO# Mepe, B KAKOW OHU HECOBMECTHMEI C YEJIOBEUYECKMM JTOCTOMHCT-
BOM U 3allIUTON YeJIOBEUECKOW XM3HW; MPUHITHL MEpHI, HEOOXOTUMEIE
IUISL 3aIlpellieHus] MCITOJIb30BaHUS METOIOB T€HHO WHXKEeHEPUU, KOTO-

' C3 P®. 2002. Ne 21. Cr. 1917.
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pble MOTYT IMPOTUBOPEYUTD YEJIOBEUECKOMY JOCTOMHCTBY; IIPUHSTH MEPBI
IUIST TIPEIOTBPAICHUS SKCIUTyaTalluy SKeHIIMH B TIpoliecce TTPUMEHEHNUS
JOCTVKEHUI OMOIOrMYecKnX HayK'. 3aKOHBI O 3alpeTe KJIOHUPOBaHMS
MPUHATH BO MHOTMX CTpaHax; Tak, Hanmpumep, KoHnctutyuus Ilserina-
pum 2000 1. ycTaHOBMIIA 3aIIpeT Ha KiIoHupoBaHue; DenepaibHblil 3aKOH
®PT o 3ammre sM6proHOB 1990 T. HA3bIBAET MPECTYIUICHUEM CO3MaHUE
9MOpPHOHA, TeHETUYEeCKN WIEHTUYHOTO JIPYroMy 3MOpPHMOHY, TTPOUCXOJS-
1LIEMY OT XMBOI'0 WIX MepTBOro Juiia; 3akoH Mcrnanuu 1988 r. o mporieny-
pax, CIIOCOOCTBYIOIINX PEIPOIYKIINU, TAKXKE YCTAHABIMBAET YTOJOBHYIO
OTBETCTBEHHOCTD 34 KIIOHNPOBAHUE YEJIOBEYECKOTO SMOPHUOHA>.

ITpencraButenu 13 ctpan — yyactHull CoBeta EBporbl B ssHBape 1998 r.
MOAMNYCcaIu COIJIallleHWe, 3allpeliaroliee KJIOHMPOBaHME YeIoBeKa, HO
JOIyCKalollee KIOHUPOBAHUE KJIETOK B UCCIIEN0BATEILCKUX LIEJSXC.

B HeKOTOpBIX cTpaHax 3allpelleHO0 He TOJIbKO KIIOHMPOBAaHME, HO
TakKe W JII0Oble WCKYCCTBEHHBIE METOIBI PETPOAYKIIMM 4YeJloBeKa,
a TIPOTUB CyppPOraTHOro MaTepUHCTBA BRICTYNWI B 1989 I.y cienianbHbIA
9KCIepTHBIN KomuteT CoBeta EBpoITbl 110 6M03THKE U MUCKYCCTBEHHBIM
METOIaM IEeTOPOXICHMS, BEIPAOOTaB PSIA OOIIMX IIPUHIINIIOB ITIPHMMEHM-
TeJIbHO K JaHHOU mpobieme:

1) HU oMH MenPabOTHUK WY MEAUIIMHCKOE YIPEXKIECHUE HE TOJDKHBI
HCITOJIb30BaTh MCKYCCTBEHHBIE METONBI AETOPOXKICHUS I 3a4aThsl pe-
OEHKa C 11eJTbI0 BEIHAIIMBAHUSI CYpPPOTaTHON MaTephIO;

2) HY OIMH KOHTPaKT WUJIM COTJIallieHUe MEXIY CyppOTraTHOI MaTepbio
M TEM JIMIIOM WJIM TapoM, IS KOTOPBIX OHA BBhIHAIIMBAET peOeHKa, He
TOJDKHBI UMETh 3aKOHHO CHUITHI;

3) BcsKas mocpeTHIIecKas AeITeIbHOCTD B ITOJIB3Y JINIL, 3aMHTEPECO-
BaHHBIX B CYppOTaTHOM MAaTEPUHCTBE, a TAKKe BCAKAs CBS3aHHAS C OTUM
peKkJIaMHasl IesITebHOCTb MOJDKHBI ObITh 3arpeleHbl. I[TyHKT 4 BBOOUT
HMCKJIIOYEHHUE: TOCYIapCTBa MOTYT B MCKIIIOUMTENIBHBIX CIyJasix, OTOBO-
PEHHBIX B HAIIMOHAJIHLHOM 3aKOHOOATENICTBE, Pa3pellINTh MEINIIMHCKO-
My pabOTHUKY WJIU YYPEXIEHUIO IMPOM3BECTH MCKYCCTBEHHOE OILIONO-
TBOPEHME CyppOTaTHOM MaTepu, MPHU YCJIOBMH, UTO CypporaTHas MaTh He

' CM.: Pomanosckuii I. KJIoHMpOBaHMe: MPaBOBLIE acTEKTHI // 3aKOHHOCTB. 2006. Ne 1.

2 Cwm.: Konroxosa HM.A. HoBbIE aclieKTHl B 3alIUTe KOHCTUTYLIMOHHBIX TIPaB M CBOOOI B
YCIIOBHSIX COBPEMEHHBIX BBI30BOB YesioBeUeCTBY // KOHCTUTYIIMOHHOE M MyHMLIMTIATBHOE
npaBo. 2005. Ne 5.

3 Cwm.: TIpaBoBas oXpaHa UHTEJUIEKTyabHOI cobctBeHHocT B CIIIA / Coct. JI.T. Kpa-
Bell. M., 2001. C. 26.
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MOJTy4aeT MaTepuaibHOU BBITONBI OT 3TOI OMEpalnu U UMEET TIPaBo To-
CJie pOIOB OCTaBUTh pebeHKa cebe.

Pernctpanus poxnenus pedeHka

ITpoucxoxneHue pebeHKa OT MaTepU M OTIIA OTPaxKaeTcsl B aKTe roCy-
JApCTBEHHOM perucrpalnu poxaeHus. B coorsercteuu ¢ 1. 1 cT. 15 Pe-
JIepaibHOTO 3ak0oHA «O0 aKTax TpaXIaHCKOTO COCTOSTHUST» PETUCTPAITUST
poXaeHusl pebeHKa TTPOM3BOAMTCS B OpraHaxX 3alicy aKTOB TpakaaH-
CKOTI'O COCTOSIHUS IO MECTY POXIEeHUs pebeHKa WX MO MECTY KUTEIbCT-
Ba pomutesieil (omgHOTO U3 pommTelieil). B akToBoit 3amucu o poXaeHUn
pebeHKa YKa3bIBaeTCS €ro MecTto poxneHus. Eciu pomutenu (oguH u3
poIuTENeit) TIPOXKUBAIOT B CETLCKOM TTOCEJIEHNH, TI0 UX XKeJIAHUIO BMECTO
aKTUYECKOro MecTa POXKAEHUS peOeHKa MOXET ObITh YKa3zaHO MECTO
SKUTETbCTBA POJUTEINIEN (OMHOTO U3 POAUTENEN).

B ToM ciryuae, ecnu pebeHOK ponwuiics MpU rnepeesne (B camoieTe, Ha
Cy/IHE, B TTO€3/I€ W T.J1.), PETMCTPAIIAs POXIECHUS TTIPON3BOIUTCS OPraHOM
3alMCH aKTOB I'PaXIAHCKOTO COCTOSIHUS 10 MECTY >KMTEJbCTBA POIAUTE-
JIlei (OMHOTO M3 pOoAUTeNeil) MIr JTIOOBIM OpPTaHOM 3alllCH aKTOB TpaK-
TAHCKOTO COCTOSIHMSI, PACIOJIOXEHHBIM II0 MAapIIpyTy CIICIOBAaHUSI
TpaHcriopta. [Ipu poxkneHun pebeHKa B TaKMX CUTYallUsSIX MECTOM POXK-
JleHus1 pebeHKa yKa3bIBaeTCsl MECTO TOCYAapCTBEHHOMN perucTpaiuyd po-
XaeHus: pedbeHka. Eciau peGeHOK, poauTen KOTOporo — rpaxinaHe PO,
pOIMIICS 3a TIpeAeslaMi CTPaHbI, TO PETUCTPALINS POXICHUSI MOXET OBITh
MPOM3BEIEHA B COOTBETCTBYIOIIEM KOHCYJILCKOM yupexneHn PD.

Ponurteny wiv onvH U3 poauTesieil JOJKHBI B TEYEHUE OJHOTO MeCsi-
11a CO THS POXACHUS peOeHKa 3asIBUTh O €0 POXIEHUU YCTHO WU TTHCh-
MeHHO. KoJekc 3aKOHOB 00 aKTax rpaXkJaHCKOTO COCTOSIHUS, OpauHOM,
CEMEHOM M OIeKyHCKOM TipaBe 1918 r. ycraHaBavMBaJ TpEeXIHEBHBIN
CpOK oOpallleHus C 3asiBIEHUEM O poxXneHuu pedeHka. [lpu stom dakr
pOXIEeHUsI JOJKEH OBbLI OBITh 3aCBUACTEILCTBOBAH ABYMS JIMIIAMM, CUM-
Tast B TOM 9HUCJIE W 3asIBUTEIICIH.

OCHOBaHUMSIMU [IJISI TOCYIapCTBEHHON DPETUCTPAIIMU POXIEHUS pe-
6eHka, coriacHo cT. 14 MdenepanbHoro 3akoHa «O0 akTax rpaXIaHCKOIo
COCTOSTHUSI», SIBIISIIOTCS:

— IDOKYMEHT YCTaHOBJIEHHOM (DOPMBI O POKICHUM, BBIIAHHBIA MEIV-
IIMHCKOM OpraHu3aiueil He3aBUCMMO OT €€ OpTraHM3allMOHHO-TTPAaBOBOM
¢GOopMBbI, B KOTOPOI TPOMCXOAWIN POIbI;
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— IHOKYMEHT YCTaHOBJIEHHON (DOPMBI O POKIACHUM, BbIIAHHBIN MEIV-
OWHCKOWM OpraHM3alueil, Bpad KOTOPOI OKa3bIBaJl METUIIMHCKYIO IT0-
MOIIb MpY poAax WiIM B KOTOPYIO obpaTtuiach MaTh IMocjie poAoB, JIMOO
JINIIOM, 3aHUMAIOLIUMCS YaCTHONM MEAUIIMHCKON MPaKTUKON, — IIPU poO-
Jlax BHE MEIUIIMHCKOI OpraHU3aIlny;

— 3asBIICHUE JIUIA, IIPUCYTCTBOBABIIIETO BO BpPeMs POIOB, O pOXIe-
HUM pebeHKa — IIPU poJax BHe MEAWIIMHCKOM OpraHU3aluy U 6e3 oKasa-
HUS MEIUIIMHCKOM TTOMOIIIH;

— pelleHue cyaa 00 ycTaHOBJIEeHUM (paKTa pOXIeHUs pedeHKa JaHHOMI
KEHIIUHOM.

ITpu rocymapCTBEHHOI PETHCTpAIlMK POXICHUS peOeHKa 10 3asBiie-
HUIO CYNpPYIoB, JABIIMX COIJIaCME Ha MMIUIAHTAlMIO0 SMOpHOHa Cyppo-
raTHOM MaTepH, OMHOBPEMEHHO C JOKYMEHTOM, MOATBEPKIAOIITNM (HaKT
poxXmeHUsI peOeHKa, ITODKeH OBITh IIPEICTABIICH ITOKYMEHT, ITOATBEp-
KOAIOMWK (DaKT TTOJYIEHUST COTIachsl CyppOTraTHOM MaTepu Ha 3amich
yKa3aHHBIX CYIIPYTroB pOAUTENSIMU pedeHKa. Takoi JOKYMEHT, KakK Ipa-
BWJIO, BBINAETCS MEAULIMHCKON OPraHU3alUeil B KOTOPOU COCTOSUIMCH
ponbl. bes cormacus cypporaTHOI MaTepy CYIIPYTA HE MOTYT OBITh 3aITH-
CaHbI POIUTEIAMU peOEHKA.

3anuch 0 poauTeisiX pedeHKa BHOCUTCS B 3alIMCh aKTa O POXIECHWU B
cootBeTcTBUM cO CT. 51 CK P®D u ct. 17 denepansHoro 3akoHa «O06 ak-
Tax TPaXIAHCKOTO COCTOSIHMS». CBeJEHUSI O MaTepU BHOCSITCSI HA OCHO-
BaHWU BBIIIIEHA3BAaHHBIX TOKYMEHTOB, a CBeICHUsS 00 OTIe — B 3aBUCH-
MOCTH OT TOTO, AEHCTBYET JIM MPEe3yMILUsS OTLOBCTBA, OTLIOBCTBO YyCTa-
HOBJIEHO IOOPOBOJIBHO JMOO IPUMHYAMTENIbHO. B IpOTMBHOM city4yae
dammmsa oTia pedbeHKa 3aIMChIBACTCS 110 (DaMUIIUM MaTepH, UMsI M OT-
YEeCTBO OTIIa pebeHKa — 10 ee yKazaHuio. [1o kemaHuio MaTepy CBeIeHUS
00 oTILIe peOeHKa B 3aIlMCh aKTa O POXIAECHUU pebeHKa MOTYT HE BHOCUTh-
cs1. BHeceHHBIE CBeAeHMSI HE MOTYT CIY>KUTh IPEISITCTBUEM IS pellle-
HUSI BOIIpOca 00 YCTAHOBJICHUH OTIIOBCTBA B ITOCJICIYIOIIEM.

OCo0BIiT TOPSAOOK PETUCTPAIINN POXICHUS yCTaHOBJIEH cT. 19 MDene-
pajbHOro 3akoHa «O0 akTax IpaxXIaHCKOI'O COCTOSIHMSI» B OTHOLIEHUU
HalimeHHOTo (IMOAKMHYTOro) pedbeHka. OpraH BHYTPEHHUX OeJ, OpraH
OITEKM W TIOIIEYMTEIbCTBA JIMOO0 MEIWIIMHCKAS OpPraHMW3alMs, BOCIIMTA-
TeJbHAST OpraHU3aLsT WM OpraHW3alus COIMAIBHON 3aIlNThI Hacese-
HUS, B KOTOPYIO MIOMEIIEH peOEHOK, 00s13aHbl 3asIBUTh O FOCYIapCTBEH-
HOM perucTpaluy poXAeHUs HalaeHHOro (IMOJKUHYTOro) pebeHKa, po-
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IUATEI KOTOPOTO HEM3BECTHHI, HE MO3IHEE YeM Yepe3 CeMb JHEM Co THSI
0oOHapyXeHUs1 pebeHKa.

JIuno, Hameniee pedbeHka, 00s13aHO 3asIBUTh 00 9TOM B TeueHue 48
4acoB B OpTaH BHYTPEHHUX AeJI UJIM B OpTraH OMEeKU U MOIeYnTEIbLCTBA 110
MeCTy OOHapyXeHUs peOeHKa.

OmIHOBPEMEHHO C 3asIBJICHHEM O TOCYIapCTBEHHOM periCTPALINM POXKIIe-
HUS HAlIEHHOTO (TMTOIKWHYTOro) pebeHKa JODKHBI ObITh MPENCTABIIEHH:

— JIOKYMEHT 00 oOHapykeHUu peOeHKa, BbIIaHHBI OpraHOM BHYT-
PEHHUX [Ie]1 WJIK OPTAaHOM OTIEKU U TIOTIEYUTENbCTBA, C YKa3aHUEM Bpe-
MEHH, MECTa ¥ OOCTOSITEILCTB, TIPA KOTOPHIX peOEHOK HAMIEH;

— IIOKYMEHT, BBIIAHHBI MEIWIIMHCKOW OpraHu3alueil U TMOoAaTBep-
SKAAIOMIUI BO3pacT U MOJT HAaAEHHOTO (MTOAKUHYTOro) peOeHKa.

CaeneHMSI O POOUTENSIX HalAeHHOTO (ITOAKMHYTOro) pebeHKa B 3a-
MHMCH aKTa O €T0 POXICHUM HE BHOCSTCSI.

HexoTtopble 0COOEHHOCTM TOCYNapCTBEHHON pETUCTpaliyu TIpemy-
CMOTPEHBI B OTHOLIEHUW POXIEHUS peOeHKa, POAMBILETOCS MEPTBHIM
WA YMEPILero Ha nepBoii Henenne xXu3Hu (ctT. 20 denepallbHOro 3aKOHa
«0O06 aKkTax rpaXkIaHCKOTO COCTOSTHHS»), U peOeHKa, JOCTUTIIIETO BO3pac-
Ta ogHOTO Toma u 6oiee (cT. 21 PeaepanbHOTO 3aK0OHA «O0 aKTax Tpaxk-
JTAHCKOTO COCTOSTHUSI»).

3HaueHue rocyIapCTBEHHOM perucTpali POXIECHUST peOeHKA COCTO-
HT B TOM, YTO JIMIITh HA OCHOBAaHWU TaKO¥l peruCTpallii BOSHUKAIOT I0PH-
IYeCcKHe MpaBa U 00S3aHHOCTU B OTHOIIEHUMWSIX MEXIY POIUTEISIMU U
JETbMU, TMPEIYCMOTPEHHBIE CEMEMHBIM, IpaXkKTaHCKUM, a TaKKe WHBIM
3aKOHOAATEJIbCTBOM.

3ammch poauTesieil B KHUTE 3aIllCH aKTOB TPaXXKTAHCKOTO COCTOSIHMS
MOXeT OBITh OCIIOpeHa TOJIbKO B cyaeoHoM mopsake. CK P® He momyc-
KaeT ocrapuMBaHUS OTLIOBCTBA (MaTEpPUHCTBA) B aAIMUHUCTPATUBHOM I10-
psiaKe TyTeM OOpalleHUs B OpraHbl 3alKCU aKTOB TPaXKTAHCKOTO CO-
CTOSTHMSI IaK€ B TOM CJTy4ae, KOrJa MaTh, (haKTUIEeCKUIl OTell WIH JIUIIO,
3aIMCaHHOe B KHUTE 3aIMCU aKTOB I'PaXKIaHCKOTO COCTOSTHUST B KA4eCTBe
oTLa pebeHKa, XKeJlaloT U3MEHUTD 3auch 00 OTLE peOeHKa.

3anuck 00 oTie pedbeHKa MOXET OBITh OCIIOpEeHA M0 TPeOOBAHUIO JINII,
ykazaHHbIX B1I. 1 cT. 52 CK P®, a umeHHO:

— JIIIa, 3alTMCAaHHOTO B KAYeCTBE OTIIAa WM MaTepu pebeHKa (Heco-
BEPILIEHHOJIETHUE POAMTENM BIIpaBe NMPU3HABaTh WM OCIapUBaTh CBOE
OTIIOBCTBO MJIM MaTEPMHCTBO HE3ABHCUMO OT BO3pPACTa);

145



Thasa 5. Ilpasa u o6s3auHOCMU podumeneii u demeil

— nura, GaKTUIECKH SBIISIONIETOCs OTIIOM WJIM MaTepblo peOeHKa;

— camMoro pebeHKa 110 TOCTIKCHUH UM COBEPIIICHHOJICTHS;

— onekyHa (rmornevyuTesnist) pedeHka;

— OIeKyHa POJWTEs, MPU3HAHHOTO CYIOM HEJIEeCIIOCOOHBIM.

3anuch B KHUTE aKTOB TPaXkIaHCKOTO COCTOSIHMSI 00 OTLIOBCTBE (Ma-
TEPUHCTBE) MOXET OBITh OCIIOPEHA:

1) B ciyuyae, Korga JiMia, 3alvcaHHble B KaueCTBE MaTepy WIM OTLa
pebeHKa, CoCTOSIT B Opake;

2) B ciIydae, KOTJa pOAMTENIM HE COCTOSIT B Opake M 3aluch O MaTepu
OBbLIa TIpOM3BEICHA T10 3asIBJICHUIO MaTepH, a 3aII1Ch 00 OTIIe

— I10 COBMECTHOMY 3asIBJIEHUIO MaTepU 1 OTIIa peOeHKa, UTn

— I10 3asBJICHUIO OTIIa peOeHKa C COTJIacKsl OPraHOB OIMEKU U TOIeyn-
TeJIbCTBA B CIydae CMEPTU MaTepu, MPpU3HAHMS €€ HeIeeCIIOCOOHOM, He-
BO3MOXHOCTH YCTAaHOBJICHUSI MeCTa HAXOXICHMS MaTepH WM B CIIydae
JIVIIIEHUST €€ POIUTENIbCKUX TIpaB,

— M0 PEelIeHUIO cyaa.

Hena o0 ocrmapyBaHUM OTIIOBCTBA PACCMAaTPUBAIOTCS B paMKaX MCKO-
Boro mpousBoacTBa. Panee Komekc o 6pake n cembe PCOCP mpemy-
CMaTpuBaj TOMWYHBIN CPOK MCKOBOI TAaBHOCTH 10 OCTIApUBAHUIO OTIIOB-
CTBa WJIX MaTEPUHCTBA C MOMEHTA, KOT/Ia JINILY, 3alIMICAHHOMY B KaueCTBE
OTIIa WJIM MaTepH, CTaJI0 U3BECTHO O TPOM3BEIACHHOI 3amucu. B HacTos-
Iee BpeMsl CpOKM MCKOBOM HAaBHOCTM Ha JaHHBIE TPeOOBaHMS HE pac-
TPOCTPAHSIOTCSI.

B psne cnydaeB mpaBo JIMII, 3alIMCAaHHBIX B Ka4eCTBE OTIA U MaTepu
pebeHKa, ocrapyuBaTh OTIIOBCTBO WJIM MaTepUHCTBO OTPaHUYEHO B MHTE-
pecax IIpeXIe BCero caMmoro pedeHKa, B YaCTHOCTH:

— €CJIM B MOMEHT 3aIliCU 3TOMY JIMILy OBLTO U3BECTHO, YTO OHO (hak-
TUYECKHU He SIBJISIETCS OTLIOM PEOEeHKa;

— €CJIM CyIpYyT JaJl corjacue B MMMCbMEHHOM (hopMe Ha IMpUMEHEHUE
METOIa MCKYCCTBEHHOTO OIUIOMOTBOPEHUS WJIM HAa WMIUIAHTAIIAIO SM-
OpHrOHa;

— €CJIM CYNpYIU JajiM COoIJlacue Ha MMIUIaHTalulo 3MOpUOHA OpYyrou
JKEHIIUHE;

yKa3aHHBIE JINIIA, a TAKKE CypporaTHas MaTh IIOCJIE COBEPIICHUS 3a-
MUCHU POIUTENIe B KHUTE 3aIlCeil pOXIEeHWI He BITpaBe IMPU OCTIapuBa-
HUM MaTepUHCTBA UM OTILOBCTBA CChLIATHCS HA 3TU OOCTOSITEIHCTRA.

146



$ 2. Ilpasa necosepuwenHoremuux demeii

§ 2. TIPABA HECOBEPIIEHHOJIETHUX JETE

IMousTue pedenka maercs B cT. 1 Kousenumu u 1. 1 cr. 54 CK PO,
PebenkoM sBisieTcs o, He gocturiinee 18 ner. IlpaBa HecoBepIlleHHO-
JIETHUX JeTel, mpenycMoTpeHHble CeMeiHBIM KOIEeKCOM, NEeMCTBYIOT 10
JOCTUXXEHMS peOEHKOM COBEPIIIEHHOJIETHS, T.€. Bo3pacTa 18 JeT.

Kak yxe ormewanoch, BceoOmias neknapauust mpaB 4YeoBEKa OT
10 nexabpst 1948 r., Kousenuusas OOH «O mpaBax pedbeHka» 1989 r.,
cT. 53 CewmeitHoro Kopekca, APYrue BHYTPEHHUE W MEXIYHAPOJIHBIE
HOpPMAaTUBHBIE TTPaBOBBIC aKTHI MPEAYCMATPHUBAIOT PAaBEHCTBO IIpaB AeTei
HE3aBUCUMO OT MX IIPOMCXOXICHUsI, pPOKICHUS B Opake MJIM BHE Opaka.
Konsenuusgs OOH «O mpaBax pebeHKa» UCXOAUT U3 TOTO, YTO BCE TOCY-
JlapCTBa-yYaCTHUKM YBaXXaloT U 00eCTIeurBalOT MpaBa 3a KaXKIbIM pebeH-
KOM 0e3 KaKoW-I1M00 TUCKPUMUHALIMKU (HE3aBUCHUMO OT Pachl, POXICHMUS
B Opake WM BHe Opaka, UMYIIECTBEHHOTO ITOJIOXEHUSI, COCTOSTHUS 310~
POBBS M T.11.), a TaK>Ke OOECIeunBalOT peOEHKY 3alluTy U 3a00Ty, KOTO-
pble HEOOXOIMBI TSI €T0 0JIaroIoIydus.

JInuyHBIE HEMMYILIECTBEHHBIE Y MMYIIIECTBEHHBIE IIpaBa HECOBEPIIIEH-
HOJIETHUX JI€Tel TIPEeIyCMOTPEHBI HE TONBKO T1. 11 v Apyrumu mosoxe-
HussMu CeMeitHOTO Kojekca, HO U MHBIMU HOPMAaTHBHBIMU TTPaBOBBIMU
akTamu (Harpumep, I'pakmaHckuMm kKomekcoMm, DenepasbHbIM 3aKOHOM
oT 24 utoisg 1998 r. No 124-®3 «O6 0CHOBHBIX rapaHTHX ITpaB peOeHKa B
Poccwuiickoit Peneparim», MeXIyYHAPOTHBIMU JOTOBOPAMHU, B YACTHOCTH
Kongenuueit OOH «O npaBax pedeHka» U Ap.). Tak, K JUYHBIM HEUMY-
1LIECTBEHHBIM IIpaBaM peObeHKa OTHOCSTCS:

— MPaBO XUTh U BOCITUTHIBATHCS B CEMbE;

— MPaBO HA OOLIEHUE C POIUTEIIMU U IPYTUMU POJACTBEHHUKAMMU;

— TpaBo Ha 3alIuTy;

— MpaBo BbIpaxKaTb CBOE MHEHUE;

— MpaBO HA UMsI, OTYECTBO, (haMIIIMIO;

— IpYyTHE IpaBa.

IIpaBa u obs3aHHOCTM pebeHKA BO3HUKAIOT B OTHOIIEHMSIX MEXITY
pebEeHKOM U MaTepblo U OTLOM. B TOM cityyae, eciiu OTLIOBCTBO HE yCTa-
HOBJIEHO HU TOOPOBOJIbHO, HU IPUHYIWUTEIHLHO, TIPABOBBIE OTHOIIECHMUS
BO3HUKAIOT TOJIBKO MEXIY PeOEHKOM U €ro Martepnlo. B ciydae obHapy-
JKEHMST HaWIeHHOTO WIM TOAKMHYTOTOo pebeHKa ITpaBOBBIE OTHOILIEHUS
MEXIy peOEHKOM U POJUTENSIMUA HE BO3HUKAIOT, 32 MUCKIIIOYEHUEM CITy-
yaeB OOBSABICHUS poauTeneil. JIuieHue WM OrpaHUYEHUE POAUTEIb-
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CKUX MpaB BIUsIET Ha 00beM B3aMMHBIX IPaB 1 00sI3aHHOCTE! poauTeeit
n geteit. Tak, Ipy JIMIIIEHUN POOUTEIBCKUX TIPAB POOUTENIN TEPSIOT Ha-
CJIeICTBEHHBIE TIPaBa, MPaBO Ha TOJydeHNE aTMMEHTOB OT IETel U Apy-
rue mpaBa, HO IIPU 3TOM y pebeHKa COXpaHsEeTCsl ITpaBO Ha CoAepXKaHUe.
Kpome toro, cormacHo cr. 1075 'K P®D Ha poauTest, TUIIEHHOTO POIK-
TEJTbCKMX TIPaB, CyI MOXKET BO3JIOXUTH OTBETCTBEHHOCTHb 3a Bpel, IPH-
YUHEHHBI er0 HECOBEPIIEHHOJIETHUM PEOEHKOM B TEUYEHHUE TpexX JIeT
TocJye JIUIIEHUsT POAUTENST POAUTENLCKUX TPAB, €CIIU TTOBEICHUE PEOEH-
Ka, TOoBJIEKIIlee TIPUUYMHEHUE Bpeda, SIBUJIOCH CIEACTBHEM HEHamJexa-
IIIETO OCYIIECTBIICHUS POAUTEIBCKIX 00sI3aHHOCTEH.

CeMeliHOE 3aKOHOIATEILCTBO PETYJIMPYET T€ TpaBa HECOBEPIIEHHO-
JIETHUX JIeTel, KOTOPble BO3HUKAIOT U3 OTHOILIEHUI B CEMbE, MEXIY UJie-
HaMM CeMbU KaK C y4acTUEM poauTeneil (POOUTENhCKUE TMPABOOTHOIIE-
HUS), TaK U C IPYTUMU YWIEHAMU ceMbU (0a0yIIKOM, NEAYIIKON U APYTUMUA
POICTBEHHUKAMU).

K HaubGosiee BaXXHBIM JTUYHBIM HEMMYIIIECTBEHHBIM MpaBaM peOeHKa
OTHOCATCSI B3aMMOCBSI3aHHBIE MeXIy CO00Ii ITpaBoO peOeHKa XXUTh U BOC-
MUTBHIBATHCS B CEMBE; IIPABO 3HATh CBOMX POIUTENICH, IIPaBO Ha MX 3a00Ty
¥ Ha COBMECTHOE C HUMM MPOXUBaHNE, 3a UCKITIOUEHUEM CITy9aeB, Koraa
3TO MPOTUBOPEUMT HHTEpecaM pedeHKa. DTU IpaBa IPeayCMOTPEHBI
cT. 54 CK PO.

ITpobnema BocriuTaHUSI peOEHKA B CEMbE SBJISIETCS CEPbE3HOU COLIM-
aJIbHOM TIpoGIeMoii [utst Hatieit crpaHbl. [1o nHpopMalmy HerpaBUTETb-
CTBEHHBIX MTPABO3ALIUTHBIX OPraHU3aIMiA, paboTarouX B chepe 3alnThl
npaB MaTepyMHCTBA M OEeTCTBa, B Poccuu B HacTosIee BpeMs OKOJIO
14 MUTH eTeli pacTyT B HEITOJTHBIX CEMBbSIX.

Yto KacaeTcst GOJIBITMHCTBA CeMeil, Te MMeIoTCs 00a POIUTENIs, TO B
HUX HabJogaeTcs KpaliHss 0eMHOCTh, CHUXKAIOTCS JEHEXHbBIE JOXOIbI Ha
Kaxpgoro wieHa ceMbu. [locobue 1Mo yxomy 3a peOEHKOM B BO3pacTe IO
ToJIyTOpa JIeT, BEITuIadrnBaeMoe 13 MoHma comaaIbHOTO CTpaXOBaHUsI, 10
HeaBHEero BpeMeHu cocTapisuio Bcero 200 pyd. B Mecdl; ¢ 1 gHBaps
2002 r. ero pazmep yBeanueH 10 500 py6.; ¢ 1 ssHBaps 2007 r. BhIIIaYMBa-
erca 1500 py6. mo yxony 3a nepBbeiM pedeHkoMm 1 3000 py6. 1o yxoay 3a
BTOPEIM U TIOC/IEOYIOIMMMU OeTbMH. 1o maHHBIM mokjama «JlecsiTb et
TePEXOTHOTO TIEpHoa», OIyOJIMKOBAHHOTO MCCIIEIOBATEIbCKUM IIeH-
tpoM [derckoro ¢porma OOH (FOHUCE®), B Poccnu HenoemaeT KaxKabIid
ceapbMoi peOeHOK.
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PaspyiieHue ceMbt, ee yCTOEB U TpaguIInil TTaryOHBEIM 00pa3oM cKa-
3BIBAETCS B IIEPBYIO OYEPENb HA IOJIOXKEHUU IeTeil, MHOTHE U3 KOTOPHIX
HepeIKo MoaBepraioTcs pu3mIecKoMy, TICMXUIECKOMY M MHBIM (popMam
HacwiIMs y ceds JoMa, B IIIKOJIe M Ha YJIMIIE, C PAHHETO JeTCTBAa BBIHYX-
JIEHBI 3apabaThIBaTh Ha XU3Hb PAa3JIMYHBIMKU CIIOCOOAMU, BKIIIOYAsT 3aHS-
THE IIPOCTUTYLIUEN, pACIIPOCTPpaHEHUE HAPKOTUKOB.

[To maHHBIM pa3HBIX UCTOYHWKOB B HACTOSINEE BpPeMsl KOJIMYECTBO
OecrnpU3OPHBIX JETEN B CTpaHe KoyebJieTcs OT 3 10 5 MJTH YeJioBeK.

ITo naHHBIM MOCKOBCKOI0 TOPOACKOIO LEHTpa «JleTH YJIMI, TOJbKO
Ha yJIULIaX CTOJMILI HAXOAUTCS 0KOJI0 30 ThIC. 6€3MOMHBIX ITOAPOCTKOB
(IT0 TaHHBIM JPYTUX SKCIEPTHBIX UCCIEIOBaHMIN 3Ta Mudpa 3HAUNTEIb-
Ho BbIIe — 10 100 TIC.) L.

ITpoGnema ycTpoiicTBa JeTeili B CEMbIO B HACTOSIIEE BpPEMSI CTOUT
KpaiiHe ocTpo. ToJIbKO B JETCKUX JOMax M MHTepHATaX CErOOHS XUBET
6onee 200 Thic. AeTeil. YBeaudyeHUe YUCIEHHOCTU AeTel, JIMIIEeHHBIX
POIMTENILCKOTO IIOIEeYEHMsI, ITPOUCXOAUT Ha (hOHE YMEHBIIEHUS 00-
LIero ymuciia neteii, mpoxusamomux B Poccun. Tak, Ha Havyano 1995 r.
B Poccun npoxusano 38,8 muiH mereii, B ToM uncie 460,4 ThIC. meTeii-
cupot (12%), a Ha Hauyaimo 1998 r. — 35,9 MJH OeTeil, B TOM 4uCJE
596,8 teic. mereii-cupoT (17%). Ilo manHeiM IlpokypaTypeli Poccuu
yucio gereii-cupoT B 2000 r. Bodpocio no 700 Teic., 90% u3 HUX — «Co-
LUajJbHBIE CUPOTHI». VX pOAUTENN XUBEI, HO 110 Pa3HBIM IIpUYMHAM
(aTKoTOIM3M, HApKOMAaHUS, HaXOXICHNE B JICYCOHBIX YUPEKIACHUSIX, B
MECTax JIMLIEHUS CBOOOABI M 1p.) HE BOCHUTHLIBAIOT CBOMX JeTeii’.
B IMocnanuu ITpesunenta P® denepanpromy Cobpanuio PO Ha 2006 1.
OCHOBHBIM HaIlpaBJieHMEM TOCYIapCTBEHHOM MOJUTHKMU Ha3BaHO obec-
TeJYeHre MpaB M 3aKOHHBIX MHTepecoB XeHIIWH 1 mereit. Tak, B Ilo-
CJIaHMU OTMEYaJIoCh, YTO AETEil, HAXOMSAIIMXCS CETONHSI B AETCKUX JIO-
max, okoiyio 200 teic. Ha camom gesne cupoT ropasmo 6obiie. Pemmenue
JAHHOM MpPOO6IEMbl BUIUTCS B YBEJIMYEHUH BBIIIAT HA COAEpPKAHUE pe-
OcHKa B ceMbe ONEKYHa U B TIPUEMHOM CeMbe, a TAKKE B YCTAHOBIICHUH
€IMHOBPEMEHHOTO IT0CO0Ms IpuU BceX (popMax ycTpoiicTBa AeTei, JIu-
LIEHHBIX POAUTEIbCKOIO IOMEUYEHUsI, a TAKXe B pa3paboTKe MeXaHU3-

! Jloknaz o nedaTebHOCTH YIIOJHOMOYEHHOTO TI0 TIpaBaM YejioBeka B Poccuiickoit Me-
nepauuu B 2001 r. // Poccuiickas razera. 2002. 22 wioHst. Ne 111.

2 Cwm.: Hloxuna JI.H. TIpaBoBblE OCHOBHI TOCYIAPCTBEHHOM MOMNEPXKKU AeTeil-CUpoT //
I'paxkmanuH u ipaBo. 2002. Ne 1.
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Ma, KOTOPBIM IMO3BOJMUT COKPATUTh YMCIIO AeTell, HaXOMSIIUXCS B MH-
TEPHATHBIX YIPEKIEHUAX ' .

IIpn orcyTcTBUM pomuTeneil, TUIIEHUW POAMTEIBCKUX TpaB WA B
JIPYTUX CIIy4yasiXx yTpaTbl POAWUTENBCKOTO MOMEYEeHMsT paBoO pebeHKa Ha
BOCIIUTAHNUE B CEMbE 00ECIIEUMBAETCSI OPTAaHOM OITEKU U ITOIIEYNTETbCTBA
B COOTBETCTBUU C TPUHITUTIOM TTPUOPUTETHOTO CEMEWHOTO BOCITUTAHMSI.
Cpenu dopmM ycTpoiicTBa pebeHKa, OcTaBLIErocs 0e3 IMornevYeHus: poau-
TeJieit, IPUOPUTETHOM SIBJISIETCS YChIHOBIeHUEe. KpoMe Toro, mpuMeHs -
I0TCS Takue (hOpMBI, KaK Iepeaavya B IPUEMHYIO CEMbBIO, B CEMbIO OTIEKY-
Ha (TIOTIeYMTEIs), TIOMEIIeHNe B HeTCKUI IOM CEMEMHOIro THUIIa, B Ta-
TPOHATHYIO CeMbl0. W JIMIIb TIPU OTCYTCTBUM BO3MOXKHOCTHU YCTPOMCTBA
pebeHKa B CEMbIO OH MepPeIaeTcsl Ha BOCIIMTaHUE B JETCKUE YUPEKICHMUS.

ITpaBo pebGeHKa 3HATh CBOMX POAUTENIEH MMEET Psil MCKITIOUYEHUIl, B
YaCTHOCTH:

— TIpY YCHIHOBJIEHUU;

— MpU pOXIEHUM pebeHKa B pe3yjbTaTe NMPUMEHEHUS METOIOB HC-
KYCCTBEHHOH PEIpOIyKIIMU YeJI0BeKa, B TOM UYMCIIe MPU POKICHUU pe-
OGeHKa CyppOoraTHOI MaTephIo.

Ecnu pebeHOK ObLT HalEH, MOAKUHYT, B cly4ae JOOPOBOJIBHOIO yC-
TaHOBJIEHUS OTLOBCTBA JIUIIOM, HE SIBJISIIOIIMMCS OMOJIOTMYECKUM OTLIOM
pebeHKa, U B APYIUX Clydasix peOeHOK BIIpaBe 3HaTh CBOMX OMOJIOTHUYE-
CKUX POIUTEINIEH.

IIpaBo Ha COBMeCTHOE C POAUTEISIMU TPOXMBAHUE MMEET TaKXkKe Psii
WCKJIIOYEHUI, KOTOPhIE CBSI3aHbl C HEOOXOMUMOCTBIO 3aIIUThl UHTEPECOB
pebeHKa, HalpuMep, B TeX CIydasiX, KOTa ocTaBlIeHue peObeHKa ¢ poauTe-
JIIMU YTPOKAeT €ro HOPMAJIbHOMY (DM3MYECKOMY U IICUXMYECKOMY CO-
crostHUIO. [Ton MHTEpecaMu pebeHKa HEOOXOIMMO TTIOHMMATh o0ecTieueH e
€My 3I0pOoBOro obpasa >XM3HU, HOPMAJILHOTO TICUXUYECKOro u dusnye-
CKOTO pa3BUTHsI, TIOJyYEHMSI 00pa3oBaHUsI, HaIEKAIIMX MaTepUaIbHO-
OBITOBBIX YCJIOBUIA U UHBIX IOTPEOHOCTEN.

IMynkT 5 mocranosneHus [lienyma BepxosHoro Cyna P® ot 27 mas
1998 r. Ne 10 «O TIprMeHEeHWH CyIaMU 3aKOHOIATEIbLCTBA MIPU pas3pelie-
HUU CIIOPOB, CBSI3aHHBIX C BOCIIUTAHUEM JIETEi» NaeT pa3bsICHEHUE, UTO,
pelasi BOIIPOC O MECTe SKUTEJIbCTBA HECOBEPIICHHOJIETHETO TP pa3-
JIETbHOM TIPOKMBAaHUY €T0 poauTeieil (He3aBUCUMO OT TOTO, COCTOSIT JIA

! TMocnanwue Tpesunenta Poccuiickoit Menepanun PenepansHomy Cobpanuio Poc-
cuiickot @eneparvu ot 10 mast 2006 1. // Poccwmiickast razera. 2006. 11 mas. Ne 97.
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OHM B Opake), HEOOXOIMMO UMETh B BUIY, YTO MECTO XUTEJIbCTBA peOeH-
Ka OIIpedeIIsieTCs MCXOIS M3 €r0 MHTEePECOB, a TaAKKe 00S3aTeIbHO YIH-
ThIBaTh MHEHWE pebeHKa, ITOCTUTIIEro Bo3pacra 10 jer, Tpu YCJIOBHH,
YTO 3TO HE IMTPOTUBOPEYMT ero mHTepecam (11. 3 cT. 65, cT. 57 CK).

ITpaBo pebeHka Ha OOILIEHUE C POOUTENIIMU U IPYTUMU POICTBEHHU-
kamu ripexycmotpeHo cT. 55 CK P®. Pebenok nmeet rpaBo Ha o0IIeHEe
¢ 000MMU POAUTENISIMU, AENYIIKOIi, 0a0yIlIKOl, OpaTbsIMU, CeCTpaMu U
JIPYTUMM POJCTBEHHMKAMU, MPaBO Ha OOIIEHKE, KOTOpOE BKJIIOYAET B
ce0sT He TOJIPKO MPaBO Ha JIUYHBIE BCTPEUM, HO M TIPABO OOIIIEHUS 110 Te-
nedoHy, 3IeKTpOHHOU TouTte, B cucteMe on-line. Pactopxkenue Opaka
poauTesieil, Mpu3HaHVe eTo HeNeHCTBUTETbHBIM TN pa3febHOe TTPOXKU-
BaHVE pOIMTEJIE He BIUSIOT Ha Mpapa pedeHka. B ciyyae pasgesbHOro
MPOXUBAHUS POIUTENCH peOCHOK MMEET IPaBO Ha OOIIEHNE C KaXIbIM U3
Hux. PeGeHOK nMeeT mpaBo Ha OOLIEHUE CO CBOUMU POIUTEISIMU TAKXKE B
CJTy4Jae MX MPOXMBAaHMS B Pa3HBIX TOCYIapCTBaXx.

CornacHo cr. 10 KouBenmun OOH «O mpaBax pebeHka» 1989 1., B
COOTBETCTBUM C 00s3aT€JIbCTBOM TI'OCYIApCTB-YYaCTHUKOB ITO 1. 1 cT. 9
3aABJICHUST peOCHKA MJIM €r0 POOuTesIeil Ha Bhe3d B TAKOE TOCYIapCTBO
WJIN BBIE3[ U3 HETO C IIeJIbI0 BOCCOENMHEHUS] CEMbU JOJDKHBI paCCMaTpy-
BaThCsl TOCYIapCTBaMU-y4YaCTHUKAMU MTO3UTUBHBIM, TYMAHHBIM U OIlepa-
TUBHBIM 00pa3oM. ['ocymapcTBa-y4acTHUKU 00€CTIeUrBaOT, YTOOBI ITpeI-
CTaBJIeHNE TaKOTO 3asIBIICHUS] HE MPUBOIMIIO K HEOJIATOIPHUSTHBIM II0-
CIIENCTBUSIM JUTSI 3asiBUTENIE M WIEHOB MX ceMbU. PebeHOK, pomuTtenn
KOTOPOTO TMPOXKMBAIOT B Pa3HBIX TOCYIapCTBax, UMEET IPaBO MOAIEPXKM-
BaThb Ha PETYJISIPHOI OCHOBE, 3a MCKJIIOUYEHHUEM OCOOBIX OOCTOSITEILCTB,
JINYHBIE OTHOIIEHMS W TIPSIMBIE KOHTAKTHI ¢ 000MMHM POIUTEIIMU. B co-
OTBETCTBMU C 00513aTETLCTBOM TOCYIapCTB-YYACTHUKOB 10 T1. 2 CT. 9 3Tn
rocynapcTBa yBaXaroT IpaBo pebeHKa U ero poauTesieil MoKUIaTh J00yIo
CTpaHy, BKJIIOYAs CBOIO COOCTBEHHYIO, M BO3BpalllaThCs B CBOIO CTpaHy.
B oTHOImMEHNN TpaBa MOKMAATH JIIOOYIO CTpaHy AEHCTBYIOT TOJIBKO TaKue
OTrpaHWYEeHUsI, KaK1e YCTAHOBJIEHBI 3aKOHOM Y HEOOXOIUMBI [Tl OXPaHbI
rocygapCTBEHHOM 0e30MacHOCTU, OOIIEeCTBEHHOro Topsiaka (ordre
public), 3M0pOBBSI WJIM HPAaBCTBEHHOCTH HAaceJIEHUs WIM IIpaB U CBOOOI
IPYTUX JIUII 1 COBMECTMMHBI C TIpU3HAHHBIMU B Hacrosmeit KonseHn
JIPYTUMH IIpaBaMH.

ITpy BOBHUKHOBEHUU SKCTPEMAJIbHbIX CUTYyallUii (HAIIpUMeEp, 3aaep-
JKaHUe, apecT, 3aKJII0YeHUE IO CTPaXKy, HaxOXIeHUE B JIe4eOHOM yupe-
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KIEHUU U T.01.) peOEHOK TakKe MMeEeT MpaBO Ha OOIIEHHWE CO CBOMMU
POIUTENISIMA W POICTBEHHUKAMM, M OTPaHUYECHUE STOTO IIPpaBa BO3MOXK-
HO TOJIBKO TIPY HAJIMYUU CYIIECTBEHHBIX TPUYMH (HAIIpUMEpP, OMMaCHOCTh
IUIsT pebeHKa CO CTOPOHBI POIACTBEHHUKOB). B coorBeTcTBUU cO CT. 96
VIIK P® no3HaBaTelnb, caeaoBaTelb WIM IPOKYPOpP He no3aHee 12 yacoB
C MOMEHTa 3afep:KaHUs ITOIO3PEBAEMOI0 YBEIOMJIIET KOTO-JIM0O U3
OJIM3KUX POJNCTBEHHWKOB, a TIPU UX OTCYTCTBMM — JPYTMX POACTBEHHU-
KOB WIM TPEAOCTaBISIET BO3MOXHOCTb TAKOTO YBEIOMJIEHUSI CAMOMY T10-
nmo3peBaeMoMy. [Ipy HEOOXOTMMOCTU COXpaHEHUSI B MHTEpecax IpenaBa-
PUTETEHOTO paccieIoBaHUS B TaifHe (aKTa 3amepKaHMsT YBEOIOMIICHHE C
CaHKIIMU TIPOKYpPOpa MOXET He MPOU3BOIUTHCS, 32 UCKITIOUEHNEM CITyJa-
€B, KOrna Iof03peBaeMblil SIBJIIETCS HECOBEPILIEHHOJIETHUM. B cooTBeT-
ctBuu co cT. 423 YIIK P® o 3amepkaHuu, 3aKII0YEHUH IO, CTPAXY WIN
MNPOICHUN CpOKa COIEpXaHUS IION CTpaXeil HeCOBEPIICHHOJIETHETO
MOA03peBaEMOTr0, OOBMHSIEMOTO He3aMeIUTETbHO M3BEIIAIOTCS €ro 3a-
KOHHBIE TIPEeICTaBUTEIN. B TOM ciydae, eciv pomIuTeNn YKIOHSIOTCS OT
0o01IeHNsT ¢ peOEHKOM, TIOMABIINM B 3KCTPEMaJbHYIO CUTYallMIO, U He
OKa3bIBAIOT €MY ITOMOIIb, HEOOXOAMMYIO IUISI CTIACEHUS XXU3HU WU 310-
POBBSI, K HUM MOTYT OBITh TTpUMeHeHBI HOPMHI cT. 125 YK P® 06 yro-
JIOBHOI OTBETCTBEHHOCTH, COTJIACHO KOTOPOI 3aBeIOMOe OCTaBJIeHUE Oe3
TIOMOIIIY JIUIIA, HAXOMSIIErocsl B OITACHOM JUISl XKM3HU WJIM 3I0POBbSI CO-
CTOSTHUM W JIIIEHHOTO BO3MOKHOCTH IIPHWHSITH MEPHI K CaMOCOXpaHe-
HUIO TI0 MaJIOJIETCTBY, CTAPOCTU, OOJIE3HU WJIU BCJIENCTBIE CBOE OecIo-
MOIIIHOCTH, B CIy4asiX, €CJIM BUHOBHBII M€ BO3MOXHOCTb OKa3aTh I10-
MOIIIb 3TOMY JIMILY U ObUT 00s13aH UMETh O HEM 3a00Ty JTMOO caM MOCTaBUII
€ro B ONacHOe ISl XXW3HU WA 3I0POBbSI COCTOSTHWE, — HAKa3bIBACTCS
mrpacdom B pazmepe 10 80 ThiC. pyd. WM B pazMepe 3apabOTHOM TIaThl
WIM MHOIO J0XOJAa OCYXIEHHOIO 3a IMEePMOJ 10 IIECTU MeCSLEeB, JIMOo
o0s13aTeIbHBIMU paboTamMu Ha cpok oT 120 mo 180 yacoB, 11bo ucnpaBu-
TeJIbHBIMU paboTaM1 Ha CPOK A0 OTHOTO roia, MO0 apecToM Ha CpPOK IO
TpeX MecsI1IeB, JIMOO JTUIIIEHNEeM CBOOOIBI Ha CPOK 10 OTHOTO TO/A.

B nensx obecrnieyeHus mpapa Ha 3allUTy, OOLIEHUE MPU HAXOXIECHUN
pebeHKa B JleueOHOM yupexaeHuu cT. 22 OcHOB 3aKoHomaTenbcTBa Poc-
cuiickoir Denepanyiu 00 oxpaHe 340POBbs IpaxkaaH ot 22 wiong 1993 r.
Neo 5487-1 mpenocTtaBisieT IpaBo OMHOMY U3 POAUTENEN WM MHOMY WICHY
CEMbH MO0 YCMOTPEHUIO POAUTENECH B MHTEpecax JeyeHUsl pebeHKa HaXo-
IUATHCS BMECTE C HUM B OOJIbHUYHOM YUYPEXICHUHU B TEYEHUE BCErO Bpe-
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MEHM ero IpeObIBaHUS HE3aBMCUMO OT Bo3pacTa pedeHKa. JIuiy, Haxo-
ISIIEMYCSl BMECTE ¢ peOCHKOM B OOJIBHUIHOM YIPEKICHUM TOCYIapCT-
BEHHOW WJIM MYHUIUMAJBHOW CUCTEMBI 3[PaBOOXPAHEHMUS, BBITAETCS
JINCTOK HETPYIOCITOCOOHOCTH.

IIpaBo pebeHKa Ha 3aIIUTY CBOUX IPaB 1 3aKOHHBIX MHTEPECOB OIIpe-
neneHo cT. 56 CK PO®. IIpaBy pebeHka Ha 3alUTy CBOMX IIPaB U 3aKOH-
HBIX WMHTEPECOB KOPPECIIOHAMPYIOT COOTBETCTBYIOIINE OOS3aHHOCTH
MpeXe BCero poamMTesieil (UL, MX 3aMEHSIONINX), a TaKXKe TOCyIapCT-
BEHHBIX ¥ MYHMIIUTIAJIbHBIX OPTaHOB, B YACTHOCTU OPraHOB ONEKHU U I10-
TEYNTENICTBA, IIPOKYPATYPHI U CyIIA.

3anury npaB pedeHKa OCYIIECTBIISIOT:

® POIUTENU, NHBIE 3aKOHHbBIE TTPEACTaBUTENH;

® OpraHbl OTEKU U TIOTIEUNTEThCTRA;

® CyI;

® IIPOKYpPOpP;

e IpyTUe TOCYITapCTBEHHBIE OPTaHbl U OpTraHbl MECTHOTO CaMOYITpaB-
JIEHUs B Mpeaetax CBoeil KOMIIETEHITNH;

® TOJDKHOCTHBIE JIMIIA OPTraHM3alldii MU WHBIE TpaxkaaHe, KOTOPHIM
CTaHET U3BECTHO 00 yrpo3e >XKM3HU WU 3I0POBbIO pedeHKa, O Hapyllie-
HUM €ro TpaB M 3aKOHHBIX WHTEPECOB B YAaCTH YBEIOMJICHUS 00 3TOM
OpPraHOB OIEeK! Y TIOTIEYNTETCTRA;

e caM peOeHOK, KOTOPBI BIIPaBe CAMOCTOSITEIBHOTO OOpaIaThCs 3a
3alIMTON CBOMX IpaB, HAIIPUMEP, B CIIydasix 3JIOYITOTPEOIIEHUST POIUTE-
JIIMU CBOMMU TIpaBaMu JINOO HEUCIIOJTHEHUSI UMW CBOUX O0SI3aHHOCTE:
¢ 14 et pebeHOK MOXET 0OpaTUTHCS B CY/, a IO JOCTIKeHUS 14 neT — B
OpTaHbl OMEKU Y momnevyuTenbeTBa. KpoMe Toro, pebeHOoK BIpaBe o0pa-
TUTBHCS B OpTaHbl BHYTPEHHUX €]l B TOM CJIy4ae, €CJI B ACHCTBUAX JINII,
HapylIalolMX ero MpaBa, UMEETCS COCTaB MPECTYILICHMS.

ITynktoMm 3 cr. 56 CK P® ycraHoBieHa 0053aHHOCTD JOKHOCTHBIX
JIVIT OpTaHW3AIIW M WHBIX TpaXIaH, KOTOPBIM CTAHET M3BECTHO 00 yrpo-
3€ XKM3HU WJIW 3[I0POBBIO pebeHKa, 0 HapyIIEHUH ero TpaB M 3aKOHHBIX
MHTEPECOB, COOOLIUTh 00 3TOM B OpraH OIEKM U TMOMNEYUTENbCTBA I10
MecCTy (haKTHUECKOIo HaxOXIeHUs peOeHKa.

HMHCTUTYT 3amIUThl IpaB peOGeHKa HOCUT KOMIUIEKCHBIN XapakKTep U
BKJIIOYAeT B ce0s HOPMbI HE TOJBKO CEMEMHOro, HO U TPakdaHCKOTO,
TPaXXIAHCKOTO MPOLIECCYabHOTO, aAMUHUCTPATUBHOIO, YTOJOBHOTO,
MEXIYHApPOAHOIO U APYTUX OTpaciei rpasa.
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Konsenmuss OOH «O mpaBax pedbeHKa» IMpeaycMaTpuBaeT HEOOXOIM -
MOCTb 3aIlIATHI TIPaB peOeHKA OT CIEAYIOIINX TTOCSTATEhCTB: a) MPOU3-
BOJILHOTO WJIM HE3aKOHHOTO BMEIIATEILCTBA B OCYIIIECTBIIEHHE €T0 TIpaBa
Ha JTMYHYIO XU3Hb UJIM TOCSTATENbCTBA HA YECTh U TOCTOMHCTBO; 0) BCEX
dopM (PU3NYECKOTO WU TICUXWYECKOTO HACWIHMS, OCKOPOJIEHUS WU
3JI0yNIOTPEOIEHUST TPAaBOM, OTCYTCTBUS 3aO0THI WJIKM HEOPEXKHOTrO O0pa-
IEeHNs, TPyOOTO OOpalleHWs] WM KCIUTyaTalluv; B) KOHOMUYECKOM
JKCIUTyaTallid W BBITIONIHEHUS JIIOOOW pabOThl, KOTOpask MOXET IpeN-
CTaBJISITh OMACHOCTh IJISI €T0 3[0POBbSI UMW CIYXXKUTh TPETSITCTBUEM B
TMOJlyYeHU UM 00pa3oBaHUsl, JIMOO HAHOCUTH yHIEPO €ro 3A0pOBBIO U
purznIecKoMy, YMCTBEHHOMY, IYXOBHOMY, MOPaJIbHOMY M COIMATLHOMY
Pa3BUTHIO; T) HE3AKOHHOTO TMOTPEOJIEHUSI HAPKOTUYECKUX CPEACTB W
TICUXOTPOTTHBIX BEIECTB; A) Bcex (DOpM CeKCyalbHON SKCIUTyaTalluu U
CEKCYaJIbHOTO COBpAIIEHNSI; €) OeCUeTOBEYHBIX WY YHUXKAIOIINX T0CTO-
WHCTBO BUJIOB OOpaIlleHWsT WM HaKa3aHWs; X) BCeX IPYrux (hopM 3KC-
TUTyaTalli¥, HAHOCSAIIMX YIIEPO JII0OOOMY acheKTy OJarocOCTOSTHUSI pe-
6enka (cT. 16, 19, 32—34, 37 KoHBeH1UN).

JpyruMm BaXXHEWITUM JTMYHBIM HEUMYIIIECTBEHHBIM MPaBOM pebeHKa
SIBJISIETCST TIPABO BhIpaXkaTh CBOE MHEHVE TIPY PEIIEHNH B CEMbE BOITPOCOB,
3aTparMBalOlIMX €TO0 WHTEPECHI, & TAKXKE OBITh 3aCIyIIAHHBIM B XOIE JIIO-
0oro cyaeOHOro WiM amiMMHUCTPaTUBHOIO paszdupatenbeTBa (cT. 57 CK).
ITpaBo pedbeHKa BeIpaXkaTh CBOEe MHEHUE TIpemycMoTpeHo cT. 12 KonseH-
1 OOH «O npaBax pebeHka». ['ocygapcTBa-y4acTHUKKA 0OECTIEUMBAIOT
pebeHKy, CIocoOHOMY C(HOPMYIMPOBATH CBOU COOCTBEHHBIE B3IJISIIbI,
MpaBo CBOOOIHO BbIpaxaTh 3TW B3MJISIABI TIO BCEM BOIIpOCaM, 3aTparu-
BAIOIIMM WHTEpEeChl pebeHKa, MpuyeM B3TJISiIaM pedeHKa yIensieTcst
JIOJDKHOE BHUMAaHKWE B COOTBETCTBUY C BO3PACTOM U 3pEJIOCThIO pebeHKa.
C 5Toit 1enblo pedeHKY, B YACTHOCTH, MPENOCTABISETCS BO3MOXHOCTh
OBITh 3aCTyIIAaHHBIM B XOJI€ JTI0O0T0 CyIe0HOT0 UM alMUHUCTPATUBHOTO
pa3bupaTesibCTBa, 3aTParuBalOLIEr0 UHTEPECH! peOeHKa, TMO0 HEMoCpe -
CTBEHHO, JTM0OO Yepe3 TIPeNCTaBUTEJ WJIM COOTBETCTBYIOIIMI OpraH, B
TOpSIIKE, MPENYCMOTPEHHOM MPOLIECCyaTbHBIMA HOPMaMU HallMOHATb-
HOTO 3aKOHOZIATENIbCTBA.

Ocob6oe 3HaYeHNE MHEHIE peOeHKa MPHoOpeTaeT IT0 JOCTIDKCHUM UM
Bo3pacta 10 ner. o 10 ysleT MHEHUE pebeHKa TaKkKe MOXKET ObITh YUYTEHO;
HarnpuMmep, MPU BOCCTAHOBJIEHUW POAUTENST B POAUTEIBCKUX MpaBax Co-
rracHo a63. 1 1. 4 cr. 72 CK P® cyn BripaBe ¢ yueToM MHEHUS pebeHKa
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0TKa3aTh B YIOBJIETBOPEHUM UCKA POoAUTENeil (OMHOTO U3 HUX) O BOCCTa-
HOBJICHNHM B POOWUTEILCKUX IIpaBax, €CIM BOCCTAHOBJICHUE B POIUTEIh-
CKUX TIpaBax MPOTUBOPEYUT UHTEpecaM pedeHKa.

Heob6xogumo pasnuuath yuyeT MHEHMS U corjlacue pedeHka. B mepsom
cIyJae MOXET OBbITh IIPUHSTO peIIeHNEe, OTAMJaloNeecss OT MHEHUS pe-
6eHka. Bo BTOpoM ciydyae pelreHre MOXET OBITh IIPUHSITO TOJBKO C CO-
racus pebeHka. McKimoueHre COCTaBIISIIOT Clydan HEOOXOIMMOCTH CO-
OJI0IeHVS TATHBI YCHIHOBJIEHUSI.

Yuer MHeHUS pebeHKa, TocTUrIero Bo3pacra 10 yer, obsizaresnieH, 3a
HNCKIIIOYCHUEM CTyJaeB, KOTIa 3TO IIPOTUBOPEUYUT ero mHTepecaM. MHe-
HUE peObeHKa TOKHO YUUTHIBAThCS:

1) pu pa3pelieHuu CyaoM CIiopa O TOM, C KeM OyAeT MpoXUBaTh pe-
OCHOK IpH pa3aeIbHOM ITPOXUBAHUY POIUTENIEH;

2) TIpU pa3pelIeHnH CyIOM CITopa IO MCKY pOIUTeNIeil 0 BO3BpATe UM Jie-
Tel (B cIydae, eClIv KTO-JIM00 HE3aKOHHO YIEPXKUBAET 3TUX IETEH y cebsl);

3) npu pa3penieHuu CyIoM CIlopa I0 MCKY POACTBEHHUMKOB peOeHKa
00 ycTpaHEeHMH TIPEISITCTBUM K OOIIEHUIO C HUM B COOTBETCTBMU C 1. 3
cT. 67 CK PD;

4) TIpu pacCMOTpPeHUU NieJT 00 ocTTapUBaHUM 3aTTMCH 00 OTIIOBCTBE;

5) pu pa3pelieHUuu poaUTEISIMU BOIIPOCOB, KACaIOUIUXCSl CEMEMHOTO
BOCIUTAHUS IETEM, MX 00pa3oBaHus, BbIOOpAa 00pa30BaTEIbHOIO yUpexk-
neHust, GopMbl 00ydeHUsI.

7151 pelieHust CIIeMyIoIIMX BOIIPOCOB 00513aTeIbHO corlacue pebeHKa,
JocTuriiero Bospacra 10 jet:

1) ipy U3BMeHeHUU peOeHKY UMEeHHM, (haMWINM, OTYECTBA, B TOM YMC-
Jie TIpU YCHIHOBJIEHWU, OTMEHE yChIHOBIeHUs (1. 4 cT. 59, m. 4 cr. 134,
n. 3 ct. 143 CK);

2) TpA BOCCTAHOBJICHWM DPOAUTENIEN B POAMTENbCKUX MpaBax (m. 4
ct. 72 CK);

3) npu yceriHOBeHUHM pedeHka (1. 1 cT. 132 CK);

4) TIpU 3aMMCH B KHUTE aKTOB TPaXXTAHCKOTO COCTOSTHUSI YCHIHOBUTE-
JIeil B KauecTBe poauTesield peOeHKa, 3a UCKJIIOYEHHEM ClIyyaeB, Koraa
pebeHOK MPOKUBAJI B CEMbE YCHIHOBUTENSI U CIMTAET €r0 CBOMM POIUTE-
nem (1. 2 ct. 136 CK);

5) npu nepenaye pedbeHKa B mpueMHyto cemblo (1. 3 cT. 154 CK);
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6) nipu nepenaye pebeHKa B AETCKUI IOM CeMeilHOro Tuma (I1ocTa-
Hoyienue [IpaBurensctBa P ot 19 mapra 2001 1. Ne 195 «O nmetckom
JIOME CEMEIHOTO TUTIa» ).

BrisicHeHue MHEHUS peOeHKa 1 €ro COrJlachs MOXEeT MPOU3BOIUTHCS
B CyneOHOM 3acelaHuu, B xoae Oecelbl ¢ IPeaCcTaBUTE]IEM OPraHOB OIle-
KU ¥ TIOTIEYNTEIbCTBA. ECIn Ipu pa3pelreHrun cropa, CBSI3aHHOTO C BOC-
MUTAaHUEM JIeTel, CyI NMPUAET K BEIBOAY O HEOOXOIUMOCTH OIPOCa B CY-
NeOHOM 3aceJaHUuM HECOBEPIIEHHOJIETHETO B IIENSIX BBISICHEHUS €ro
MHEHUs Mo paccMaTpuBaeMomy Borpocy (cT. 57 CK), To cinemyer mpen-
BapUTEIbHO BBISICHUTH MHEHME OpraHa ONeKU U ITOIIEYUTEILCTBA O TOM,
HE OKaXXeT JIM HeOJIaronpusITHOTO BO3MENCTBUS Ha pebeHKa ero TIpUCyT-
CTBUE B CyI€.

Ormpoc cieayeT MPOU3BOAUTh C YYETOM BO3pacTa U pa3BUTHUS peOeHKa
B IPUCYTCTBUU Ilefarora, B 0OCTAHOBKE, MCKJIIOYAIOIIEN BIMsSHUE Ha
HETO 3aMHTEPECOBAHHBIX JIUII.

IIpu ompoce pebeHKa cymay HEOOXOIMMO BBISICHUTDH, HE SIBIIIETCS JIM
MHEHME pebeHKa CJIeICTBUEM BO3IEWMCTBMS HAa HErO0 OJHOTO U3 POIUTE-
JIeW MW OpYTMX 3aMHTEePEeCOBAHHBIX JIMII, OCO3HAET JIM OH CBOM COOCT-
BEHHBIE MHTEPECHI IIPU BBIPAXKEHNHW 3TOT0 MHEHHS U KaK OH €ro 000CHO-
BBIBAE€T U TOMY MOA0OHBIe obocToATenbeTBa (1. 20 mocraHoBaeHUs Ile-
Hyma BepxoBHoro Cyma P® or 27 masg 1998 r. Ne 10 «O mpuMeHeHUN
CylaMM 3aKOHOJATEJbCTBA IIPU pa3pelieHUK CIIOPOB, CBSI3AHHBIX C BOC-
MUTAaHUEM AETei»).

I'TIK P® u YIIK P® npenycMmaTpuBalOT 0COOEHHOCTH JONpOca He-
coBepuieHHoseTHero cauaerensa. CormacHo cr. 179 TTIK P® nmompoc
CBUJETEJISI B BO3pacTe A0 14 JIeT, a 10 YCMOTPEHMIO CyJa U AOIPOC CBUJIE-
TeJIsT B Bo3pacTte OT 14 mo 16 JleT mpou3BOOSITCS C y4aCTUEM IIeJarorude-
CKOro pabOTHMKA, KOTOPHIA BBI3BIBAETCS B cyd. B cilydae HeoOXomMMo-
CTHU BBI3bIBAIOTCS TAKXKE POOUTENIM, YCHIHOBUTEIM, OMEKYH MU MOIeUM-~
TeJIb HECOBEPIIICHHOJICTHETO CBUIETE]IS.

B MCKITIOYUTENNBHBIX CITydasix, €CIM 3TO HEOOXOIUMO [IJISl YCTAHOBJIE-
HUSI OOCTOSITENIbCTB Jejla, Ha BpeMs JOIpoca HECOBEPIIEHHOJIETHErO
CBUIIETENISI M3 3ajla CyIeOHOro 3acedaHMs Ha OCHOBAaHUU OIpeAeIeHUS
cyla MOXeT OBITh YIAJICHO TO WJIM MHOE JINIIO0, YIACTBYIOIIee B AeJie, WIN
MOXeT OBITh yajeH KTO-JI100 M3 TpaxaaH, IPUCYTCTBYIOIIMX B 3aje Cy-
JIeOHOro 3aceqaHusl.
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CornachHo ct. 191 YIIK P® norpoc moTepreBIliero uii CBUAETENS B
Bo3pacTte 10 14 JeT, a 10 YCMOTPEHUIO CJIEI0BATENIS M IOIIPOC MTOTEPIIeB-
1IeTO U CBUAETENSI B Bo3pacTe oT 14 1o 18 neT mpoBoasgTcs ¢ yyacTUeM
nenarora. ITpu morpoce HeCOBEPILIEHHOJETHETO MOTEPIIEeBIIEr0 UM CBU-
JeTessl BIIpaBe MPUCYTCTBOBATh €r0 3aKOHHBIN TpeacTaButesb. Ilotep-
MeBIIME U CBUAETEIM B Bo3pacTe A0 16 JIeT He MpeaynpexnaiTcs 06 oT-
BETCTBEHHOCTHM 3a OTKAa3 OT AauM MTOKAa3aHWI U 3a Jady 3aBEeIOMO JIOKHBIX
noka3aHuii. [1py pa3bsiCHEHUM UX TTPOLIECCYabHBIX MIPaB UM YKa3bIBaeT-
cs Ha HEOOXOIMOCTh TOBOPUTH ITPABIY.

Be3ycnoBHBEIM TUYHBIM HEUMYIIIECTBEHHBIM IIPABOM pPeOCHKA SIBIISICT-
Cs €ro TIPaBoO Ha MMs, (haMWJIMIO, OTYECTBO, YTO TPEIYCMOTPEHO CT. 58,
59 CK P®, a Takxe ct. 18, 58 denepanbHoro 3akoHa «O0 aKTax rpax-
JTAHCKOTO COCTOSIHUST». MIMs pebeHKy HaeTcs IO COIIAIIEHUIO MEXIy
pomuTenssMu. OTYECTBO IIPHCBAWBAETCS IT0 MMEHM OTIIA, €ClI MHOe He
MPeayCMOTPEHO 3aKoOHaMM cyObekToB Poccuiickoit Denepanivyu wiv He
OCHOBaHO Ha HallMOHAJIbHOM oObIyae. Bo3aMoXXHa cuTyalus, Korna otye-
CTBO BOOOIIIe HEe TTpUCBanBaeTCs peOeHKY.

Damumust pedbeHka omnpeznensercs damunueir poguteneid. [Ipu pas-
HBIX haMUIUsIX pebeHKY prUcBanBaeTCs (paMWINs OTHOTO U3 POIUTENIEN
M0 UX COTJIallIEHUIO, €CJIM MUHOE HE TPEAYCMOTPEHO 3aKOHAMU CYObEKTOB
Poccuiickoit @epepanyiu. Cropbl MO JaHHBIM BOIIPOCAM pa3pellaroTcs
OpraHaMH OIlEKM U IIONEYUTEIbCTBA, pelleHNe KOTOPBIX MOXKET OBITh
00>aJ10BaHO B CY/I.

Eciu oTIOBCTBO B OTHOILIEHUM peOeHKa HE YCTAaHOBJIEHO, TO B CBUIE-
TEJbCTBE O POXIECHWHU peOeHKAa U B KHUIE 3aIlCU aKTOB I'pakIaHCKOIO
COCTOSTHUSI (haMUJIMSI YKa3bIBaeTCs M0 (haMUIUM MaTepy, UM — II0 ee
yKa3aHUIO, a OTYECTBO — II0 MMEHU JIMIIA, 3alMCAaHHOTO IO yKa3aHWIO
MaTepu B KayecTBe oTLa. B ToM ciyyae, eciiu I0 XXeJaHUIO0 MaTepu OTell
HE 3alMChIBA€TCS, TO OTUYECTBO pedOEHKA MPUCBAUBAETCS I10 YKa3aHMIO
MaTepH.

Caenenust o hbaMWinu, 00 UMEHU U OTYeCTBE HalIEHHOTO (TOAKWHY-
TOro) pedeHKa BHOCITCS B 3allMCh aKTa O €ro POXIEHUHU IO yKa3aHUIO
opraHa BHYTPEHHMX JeJI, OpraHa OIeKU U IMOIEYMTEIbCTBA, MEIWIIMH-
CKOIl OpraHM3alyM, BOCIUTATEILHOM OpTaHW3AllMU WJIM OpraHW3allnu
COLIMAJIbHOM 3aIIUTHI HACEJICHUS.

ITo moctuzkeHuu 14 neT pebeHOK MOXET caM U3MEHUTb (haMUJIUIO,
nMs B 001IeM Topsiake, npeaycMorpeHHoM 1. VII DenepanbHOro 3ako-
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Ha «O0 akTax rpaXkaIaHCKOTO COCTOSTHUS». [IpMUMHBI MOTYT OBITH CaMbl-
MM pa3HBIMM, HaIpuMep HeOJIAaro3BYyYHOCTh MMeHM win (pammmu. I1o
COBMECTHOI TIPOCBOE pOauTENell 0 TOCTIKEHMS peOeHKOM Bo3pacTa
14 et opraH oIneKu W TIOMEYMTEbCTBA MCXOIS U3 MHTEPECOB pedeHKa
BITpaBE Pa3pelInTh U3MEHUTh UMsI PEOCHKY, a TaK:Ke U3MEHUTh ITPUCBO-
€HHYI0 eMy (haMUJINIO Ha (haMIIHIO IPYTOTO POTUTEIIS.

C 10-neTHero Bo3pacrta 00s3aTe/IbHO corylacre pedeHKa.

Ecnu ponutenn mpoXXuBaloT pa3iebHO U POIUTENb, C KOTOPHIM IIPO-
JKMBaeT peOeHOK, XeJlaeT MIPUCBOUTL MY CBOIO (haMMIIMIO, OpTaH OIEeKU
¥ TIOTICYMTEIBCTBA Pa3pellaeT 3TOT BOIIPOC B 3aBUCHMOCTH OT MHTEPECOB
pebeHKa ¥ C y9eTOM MHEHUS IPYTroTo POAMNTENS. YUeT MHEHUST POIUTEIS
He 00s3aTesIeH Tpu:

— HEBO3MOXHOCTH YCTAaHOBJICHHUSI €T0 MEeCTa HAXOXIEHMUS,

— JIAIIEHUM eTO POIUTEIIbCKUX IIpaB;

— MPU3HAHUU HENEECITOCOOHBIM;

— a TaKXe B CIIy4yasix YKIOHEHUSI POIUTEINS 0€3 YBaKUTENbHBIX MPHU-
YUH OT BOCIIUTAHUS M COAEPKAaHUS peOeHKa, YTO MOXKET OBITh MOATBEP-
KICHO 3asBJICHUSIMA O PO3BICKE AIMMEHTOIUIATEIBIINKA, TOKYMEHTAMK
OpraHOB BHYTPEHHMX JIeJ1 O BO3OYXXIEHUU YTOJIOBHOTO Jejia O 3JIOCTHOM
YKJIOHEHWHM OT YIUIaThl AIMMEHTOB, IIPUTOBOPOM Cyla I10 TaKOMY A€y 1
IPYTUMHU J0Ka3aTeIbCTBAMMU.

Ilepemena damunum pedGeHKa, OTIOBCTBO B OTHOILIEHUU KOTOPOTO HE
YCTAHOBJIEHO, BOBMOXHA TIPY HATMYWHU CIIEIYIONINX YCIIOBUIA:

1) pebeHOK poxXaeH BHe Opaka;

2) OTILIOBCTBO B 3aKOHHOM IIOPSIIKE HE YCTAaHOBJIEHO;

3) u3MeHeHue MaTepblo pebeHka haMUInK, UIEHTUIHOM! C (haMuneit
pebeHka;

4) oOpaleHre MaTepy ¢ MPochOoit 00 M3MeHeHUU paMUINU pedeHKa
B OpPraHbI OIEKH U ITOTIEUUTENIHCTBA;

5) Haymume cortacus pebeHka, nocturiirero 10-neTHero Bo3pacra.

OpraHbl OITeKM U TIOTIEUYNTETHCTBA HE BITpaBe OTKa3aTh MaTepu B BO-
npoce U3MeHeHUs GhaMWInKY, 3a UCKIIOYEHUEM TeX ClIyyaeB, KOraa 3TO
MPOTUBOPEUUT MHTEpPEcaM pebeHKa (HampuMmep, Ype3BblYaifHO Hebiaro-
3By4YHas1 (hamuivsi). PellleHre opraHoB ONeKr M MOIeYNTEIbCTBA MOXET
ObITb 00KaJIOBAHO B CY/I.

OpraH 3anycu akTOB T'PaXIaHCKOI'O COCTOSIHUS 00si3aH COOOIIMTh O
TroCyIapCTBEHHOM perucTpaluy nepeMeHbl UMeHU Win (paMUJIMK B OpraH
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BHYTPEHHUX J€JI 1I0 MECTY JKUTEIbCTBA 3asIBUTEJISI B CEMUIHEBHBIN CPOK
CO THS TOCYOApCTBEHHOM peTUCTpaly ITepeMEeHBI UMEHH WM (haMVUTI.

HNmyiiecTBeHHBIE TIpaBa peObeHKa B MEHBIIIEH CTETICHU PETYIUPYIOTCS
CEMEHBIM 3aKOHOIATEIbLCTBOM. I'paxknaHCKoe 3aKOHOIATEIbCTBO PEry-
JIMPYeT 0COOEHHOCTU coBeplleHus caeiok ManoneTHuMu (ct. 28 I'K) u
muuamu ot 14 mo 18 et (ct. 26 I'K), ocHOBaHUS OorpaHMYEHUS TpaXKaa-
HUHa B Bo3pacTe oT 14 no 18 yieT mpaBoM pacropsiskaTbCsl CBOUMU J0XO-
Jamu (11. 4 cT. 26 T'K), cnesku ¢ XWIbIMU TOMEIIEHUSIMU, TIIe TPOKABA-
10T HecoBepineHHoneTHUe (1. 4 cT. 292 I'K), 0coOGeHHOCTH OTAETbHBIX
JIOTOBOPHBIX IIPABOOTHOIICHHI ¢ YIaCTHEM HeCOBepIIeHHOIeTHUX (II. 1
cT. 575 I'K), nMylIeCTBEHHYIO OTBETCTBEHHOCTh MO 00s13aTebCTBAM U3
npuuuHeHus Bpeaa (ct. 1073, 1074 I'K), ocobeHHOCTU HacaeIOBaHMS
HecoBepIIeHHONIETHUM pebeHKoM (cT. 1166, 1167 T'K) 1 np. Kpome Toro,
MMYIIECTBEHHBIE OTHOIICHUSI C yJacTHEeM pPeOCeHKa PeryIrpyeT KVITHIII-
HOE€ 3aKOHOATeJbCTBO, 3aKOHOIATEIbCTBO O TIPaBe COIMAJIBHOTO OOec-
TeYeHus.

CeMelfHOEe 3aKOHOIATEIBCTBO PETYIMPYET JIMIITL HEKOTOPhIE NUMYIIIe-
CTBEHHBIC TIpaBa peOeHKa, BO3HUKAIOIINE B KPYTYy CEMBU, a UMEHHO:

1) BelIHBIC OTHOIIEHUS MEXIY POAUTEISIMHA M JIeTbMU, B TOM YHCIE
M0 PacIOPsSLKEHUIO UMYIIIECTBOM pebeHKa, IpuU pas3zielie UMYIecTBa Me-
KIY POTUTEISIMU;

2) 00s13aTeIBCTBEHHBIE TIPABOOTHOIIICHUSI, TIPEKIE BCETO aTUMEHTHBIE,
KOTOpbIe MTOAPOOHO PACCMATPUBAIOTCS B IJ1. 6 HACTOSIIETO y4eGHUKA.

OcTaHOBMMCS JIMIIIb HA HEKOTOPBIX OCOOEHHOCTSIX MMYIIECTBEHHBIX
npaB JOeTeil, PeryJupyeMbIX CeMEWHBIM 3aKOHONATEJIbCTBOM, IIpeXIe
Bcero ctT. 60 CK P®. CornacHo 1. 4 cr. 60 nanHoro Kogexkca netu mpu
KW3HU pOAUTENIei He MMEIOT TIpaBa COOCTBEHHOCTH HA MX MUMYIIECTBO, a
pOIMTENIM HE UMEIOT MpaBa COOCTBEHHOCTU Ha MMYIIECTBO pedbeHka. Ho
MpU 3TOM, €CJIM AETH U POOUTEIN MPOXMBAIOT COBMECTHO, TO OHU BJa-
IIEIOT U TIOJIB3YIOTCS MMYIIECTBOM IPYT Apyra 0 B3aMMHOMY COTJIACHIO.
CoBMeCTHOE TIPUOOpEeTeHe NMYIIECTBA POAUTEISIMA U IEThMU HE BJIe-
YeT BOZHUKHOBEHUS IpaBa oOlleil CoBMeCTHO cobcTBeHHOCTU. X oT-
HOILIEHUST PEeryaupyloTCs HOpMaMu 00 OOIleil M0JIeBOil COOCTBEHHOCTH.
WckmoueHue cocTaBiIsSIET MpaBo 0011eil COBMECTHOM COOCTBEHHOCTH YJie-
HOB KPECThSTHCKOTO ((hepMepCcKOoro) Xo3siicTna.

Cpenu MMYILECTBEHHBIX OTHOIIIEHUI BaXXHOE MECTO 3aHMMAIOT ajlu-
MEHTHBIE 00513aTeTbCTBA MEXITy POIUTEISIMU U ACTbMU. [0 JOCTMKEeHUST
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18 neT netn He 00SI3aHBI COIEPKATH CBOMX poAuTesieil. 3aTo 00SI3aHHOCTU
pommMTeNeil 10 COmepKaHWI0 HECOBEPIICHHOJIETHUX OeTeil BO3HUKAIOT
HE3aBUCUMO OT BO3pacTa, JIeeCIIOCOOHOCTH W TPYIOCITOCOOHOCTH. AJTH-
MEHTBI BBITIJIAYMBAIOTCS HA pebeHKa, KOTOPhI CTAHOBUTCS UX COOCTBEH-
HUKOM, HO TIPAaBO PACIIOPSLKEHUS] STUMM CPEACTBAMM MPUHAIJIEXKUT PO-
IUATEJIIM WIIN JINIIAM, MX 3aMeHSomuM. MHorma HemoOpoCoOBECTHEIE PO-
IUATENTA, TIONyJalollne ajlMMEHTHI, IOMYCKalOT WX pacXomoBaHUWE He
TOJIbKO B MHTepecax pedbeHka. Hampumep, HemoOpocoBecTHast MaTh Tpa-
TUT aJIUMEHTHI Ha COOCTBEHHBIE HYKIbI, 001ess1 pebeHKa. Torma poau-
TeJTb-TUTATENIBIINK B COOTBeTCTBUU C 1. 2 cT. 60 CK P® Bripase motpe6o-
BaTh B CyJIeOHOM ITOPSIKE MEPEUMCIIEHNST YacTy aluMeHTOB (10 50%) Ha
CYET, OTKPBITHI Ha MMs peOeHKa B OaHKe.

CornacHo 11. 3 cr. 60 CK P® pebGeHOK MMeEeT MpaBo COOCTBEHHOCTH
Ha JOXOIHbI, ITOJydYeHHBIE UM, Ha UMYIIIECTBO, ITOJyIeHHOE UM B Jap WU
B TIOPSIIKE HACJIEIOBaHUS, a TaKXKe Ha JI000e Ipyroe MMYIIECTBO, IIPH-
00peTeHHOoe Ha CpelcTBa peOeHKa.

[IpaBo pebeHKa Ha pacmopsKeHHE IpUHAIJIeXaIlMM €My Ha IIpaBe
COOCTBEHHOCTH MMYIIeCTBOM ompenensercs ct. 26 u 28 'K P®d. 3a neteit
B BO3pacTe J0 IIEeCTH JeT BCe CACIKHM COBEPIIAIOT MX 3aKOHHBIE ITPeacTa-
BuTenu. HauvHas c 1mectu JieT, MajioJieTHUE BIIpaBe CaMOCTOSITEIbHO
COBepIIATh:

1) MenK1ie OBITOBBIE CIEITKI,

2) caenku, HampaBJieHHbIE Ha 0€3BO3ME3IHOE MOJIYYEHUE BhITOIbI, HE
TpeOylollle HOTapUaJbHOIO YAOCTOBEPEHUS JMOO TOCydapCTBEHHOM
perucTpaium;

3) CIenKY II0 PacHOpPSIKEHUIO CPEICTBAMU, IIPEIOCTABICHHBIMU 3a-
KOHHEIM TIPEICTAaBUTENIEM WJIM C COINIACHS ITOCIETHETO TPEThbUM JIMIIOM
IUIS. OMPEeNeeHHON Lied WIM IJIS CBOOOJHOro pacrmopstkeHus (1. 2
ct. 28 I'K).

OcrajbHBIC COEIKH 32 HECOBEPIICHHOJIETHNX, HE JOCTUTTIINX BO3pac-
Ta 14 neT (MajJoJeTHUX), MOTYT COBEPIIATh OT UX UMEHU TOJIBKO UX POAU-
T€JIW, YCHIHOBUTEIN WU OTIEKYHBI.

CornacHo 11. 2 ct. 26 'K P® HecoBepilieHHOIETHIE B Bo3pacTe oT 14
o 18 et BIpaBe caMOCTOSITEIBHO, 0€3 COTIacusl pOOUTENIeil, YCHIHOBH -
TeJIeH 1 TIOTICYNTEIST:

1) pacriopsikaTbCsl CBOMMHU 3apaOOTKOM, CTUTIEHIMEN U MHBIMM 10XO0-
JaMu;
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2) OCYIIECTBJISTh MpaBa aBTOpa MPOU3BEIECHUS HAYKH, JTUTEPaTyphI
WJIM MCKYCCTBA, N300pEeTeHUS MJIM MHOTO OXPaHSIEMOTO 3aKOHOM pPe3yiIhb-
TaTa CBOEW MHTEJUIEKTYAJIbHOU IeSITeTbHOCTH;

3) B COOTBETCTBUU C 3aKOHOM BHOCHUTb BKJIa[Ibl B KPEAUTHBIE YUpEXkK-
JEHUs U PacIIopsKaThCs UMM,

4) coBepIIaTh MEJIKHME OBITOBBIE CHENIKA 1 WHBIC CHETKU, IIPEeIyCMOT-
pennsle 11. 2 cT. 28 'K PO.

IMo moctmkeHuu 16 JeT HECOBEPIIEHHOJIETHHE TaKXKe BIIpaBe OBITh
YJleHaMH KOOIIepaTUBOB B COOTBETCTBUU C 3aKOHAMU O KOOTIepaTHUBaXx.

OcrasbHBIC CIETKM HECOBEpIIIEHHOJIETHIE B Bo3pacTe oT 14 mo 18 et
COBEPIIIAIOT C TMCbMEHHOTO COTJIACHsI CBOMX 3aKOHHBIX TTPEICTaBUTENEH —
ponuTeNneil, yCbIHOBUTENIEH WM TTOTIeYUTeIs.

IIpu ocyliecTBIeHUN POIUTENISIMU TPABOMOYMIN TI0 YIIPaBICHUIO
MMYIIECTBOM pebeHKa HAa HUX PACIPOCTPAHSIOTCS IIpaBUjIa, YCTAHOB-
JIEHHBIE TPaXXITaHCKWM 3aKOHOAATEJIbCTBOM B OTHOIIEHUM PacCTIOpSIKe-
HUs1 umyiectBoM mnogoneyHoro (ct. 37 I'K). Hoxonsl pebeHKa, B TOM
YUCJIe JOXOMBI OT YIIPABJICHUS €r0 MMYIIIECTBOM, 3a UCKIIOYEHUEM J0-
XOIIOB, KOTOPEIMH PEOEHOK BIIPABE PACIIOPSKATHCS CaMOCTOSITENIBHO,
PacxXoayIoTCs POIMUTENIMU MCKITIOYUTETLHO B MHTEpecax pebeHKa M C
MpeaBapyuTesIbHOIO pa3pellieHus opraHa OIeKu U MoIeyuTebcTBa. bes
MpeaBapUTeIbHOIO pa3pelleHMsI OpraHa OINEeKU U IOMEeYUTEIbCTBA PO-
IUTENIN BIIpaBe MPOM3BOOUTH HEOOXOMMMBIC IJISI COINEPKAHUS ITOHO-
TIEYHOTO PACXOMdbl 32 CYET CYMM, TIPUIMTAIONINXCST PEOEHKY B Ka4ecTBe
ero noxona. Ponurtenu He BIipaBe 0e3 IMpeaBapUTEIbHOIO pa3pelieHust
opraHa omneKd U MOIEeYUTENIbCTBA COBEpIIaTh MM IaBaTh COTJacHe Ha
COBEPIICHHE COEJIOK M0 OTIYXICHUIO, B TOM YHMCJIe TI0 OOMEHY MJIU a-
pPEeHMIO UMYIIECTBA pebeHKa, 1o caaye ero BHaeM (B apeHay), B 0e3B03-
ME3IHOE IOJIb30BaHUE WJIM B 3aJI0T; CAEJIOK, BJIEKYIIMX OTKa3 OT IpU-
HaIJIeXalllMX MOJ0IMeYHOMY ITpaB, pa3es ero UMYIIeCTBa WX BhIIEI 13
HETO JOJIEH, a TaKXKe JIIOOBIX IPYTUX CHEJOK, BJIEKYIIMX YMEHBIICHUE
MMYIIECTBA peOeHKa.

Ponutenu, ux cynpyru v O1M3KUe pPOICTBEHHUKHU HE BIPABE COBEP-
1IaTh CAEJIKU C peOEHKOM, 3a MCKIIOYEHUEM Iepeqayd MMYIIecTBa pe-
OEHKy B KayecTBE apa WiIu B 0€3BO3ME3QHOE MOJIb30BAHUE, a TaKXKe
TPEACTaBIIATh peOeHKa TTPU 3aKTIOYeHUH CIIEJIOK MU BEIeHUH CyIeOHbBIX
JieJl MEeXAY POIUTESIEM U CYTIPYTOM POIUTENS U UX OJUM3KUMMU POJICTBEH-
HUKaMMU.
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§ 3. TIPABA M OBSI3BAHHOCTY POJTUTEJIEN

IIpaBa 1 00s13aHHOCTU POAWTEJICH BO3ZHMKAIOT B paMKaX POIUTEIh-
CKUX TPaBOOTHOIIIEHUH, KOTOPBIE TIPEACTABIISIOT CO00I1 OTHOIIIEHUST Me-
KOy POIMUTENSIMUA M UX HECOBEPLIEHHOJETHUMU NETbMU, BO3HUKAIOIINE
Ha OCHOBaHMU 3alMCH B KHUTE 3aIIMCH aKTOB TPaXXIaHCKOTO COCTOSHUS
0 MaTepWHCTBE U OTIIOBCTBE.

Ponutenbckue TpaBOOTHOIIEHUS TIPEKPAIIAIOTCS B CJEAYIONINX CITy-
qasx:

— TI0 TOCTUXKEHUU peObeHKoM 18 jeT;

— MIpH BCTYIUICHNU B OpaK HECOBEPIIEHHOJICTHETO;

— TIpY BMaHCUTALK peGeHKa, JOCTUTIIero 16 Jer.

1o BOBHMKHOBEHUS YKa3aHHBIX OOCTOSITEJILCTB PEOCHOK MMEET MC-
KJIIOYMTEIbHO TIpaBa. Ilociae mocTuskeHus pebeHKoM 18 JieT y Hero Bo3-
HUKAIOT TaKKe OOS3aHHOCTM B OTHOIICHWHU POOUTEJICH, B YaCTHOCTHU
00s13aHHOCTB 110 COIEPXKAHNIO HETPYIOCIIOCOOHBIX POTUTENEHA.

V pebeHka He MOXET OBITh Oosiee ABYX poauTesieil — MaTh U oTell. 3a-
KOHOIATEIb HE perjaMeHTHUPYET OCOOCHHOCTH YCHIHOBJICHUS WIM TIPU-
HATHUS peOEHKA B CEMbIO, Tl CYIIPYTH SIBIIIOTCSA JIMIIAMHM OTHOTO TIOJIA.
Pomutenu ropuauyecku paBHBI MeXmy cobOoii. Pomurtenn He MOJKHBI
MMEThb IPEMMYIIECTB IPYT Neped ApyroM He3aBMCUMO OT BOo3pacTa, IoJa,
MecCTa XUTEeJIbCTBA U T.1I.

Hapsinmy ¢ CeMeifHBIM KOIEKCOM HOPMEI O MpaBaxX M O0SI3aHHOCTSIX
ponuteneit mpegycMoTpeHbl Takke KonpeHuueir OOH «O nmpaBax pedeH-
Ka» 1989 1., DenepasbHbIM 3aKOHOM OT 24 mions 1998 r. Ne 124-D3 «O6
OCHOBHBIX TapaHTHsX IpaB pebeHka B Poccuiickoit denepaunn», co-
TJIACHO TI. 2 CT. 7 KOTOPOTO POAMTETM pebeHKa (JTUIa, WX 3aMEHSIONIE)
CONIEMCTBYIOT €My B OCYIIECTBIIEHUM CaMOCTOSITEJIbHBIX NEWCTBMI, Ha-
TPABJIEHHBIX HA PEATU3ALMIO U 3aLIUTY €ro NPpaB U 3aKOHHBIX UHTEPECOB,
C y4eTOM BoO3pacTa peOeHKa M B MpeesaX YCTAaHOBJIEHHOI'O 3aKOHOIa-
tesbeTBOM Poccutickoit Denepaiii 00bema 1eecriocooOHOCTH pebeHKa.

CornacHo ct. 5 Konseniuu OOH «O mpaBax pebeHKa» rocyaapcTBa-
YYaCTHUKH YBaXKalOT OTBETCTBEHHOCTb, IIpaBa U 00SI3aHHOCTU poaUTEsIE
M — B COOTBETCTBYIOIIMX CIy4yasX — WICHOB PACIIMPEHHON CeMbU WU
OOIIMHBI, KaK 3TO IPEAYCMOTPEHO MECTHBEIM OOBIYAeM, OIEKYHOB WIIN
JPYTUX JIWI, HECYIIMX IO 3aKOHY OTBETCTBEHHOCTh 3a peOeHKa, TOJIK-
HBIM 00pa30M YIPaBISITh U PYKOBOAUTH PEOEHKOM B OCYIIECTBJIEHUU UM
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MPU3HAHHBIX HacTosieii KoHBeHIMeil npaB 1 geiaTh 3TO B COOTBETCT-
BUU C Pa3BUBAIOIINMICS CIIOCOOHOCTSIMH peOeHKa.

OCHOBHBIM KPUTEPUEM OCYIIECTBIIEHUST POAMTEIHLCKUX TIpaB M 005-
3aHHOCTEN SIBJIIETCS obecrieueHue MHTepecoB aeteii. [1pu ocyiecTsie-
HUU POIUTEIBCKUX IIPaB POOUTENIM He BIIpaBe NMPUUMHSITEL Bpeld (puznye-
CKOMY ¥ TICMXIYECKOMY 3[I0POBBIO IeTel, X HPABCTBEHHOMY Pa3BUTHIO.
CriocoObl BOCITUTaHUS JE€TeN TOJDKHBI MCKITIOYaTh TIPEHEOPEXKUTETHHOE,
JKECTOKOe, Tpydoe, YHIKaloIee YeI0BeYeCKoe TOCTOMHCTBO o0palleHue,
OCKOpOJIeHHe WM SKCIUIyaTaluio JeTeil. 3a HapylleHUe POAUTEIIMU
00s13aHHOCTE OTBETCTBEHHOCTh YCTAHOBJICHA CEMEWHEBIM, alMUHICTPA-
TUBHBIM U YTOJIOBHBIM TTpaBoM. CeMeWHBI KONEKC yCTaHABJIMBAET OT-
BETCTBEHHOCTb B BUJE JIMILIEHUS WX OTPAaHUYECHUS] POAUTENbCKUX MpaB,
3a HapylIeHUE aJIUMEHTHBIX 00S3aHHOCTEl — B3bICKAHWE HEYCTOMKU U
YOBITKOB, a TAKXK€ B IPYTUX (DOpMax.

CornacHo ct. 5.35 Konmekca Poccuiickoit @enepaiu 06 amMUHUCT-
paTuBHBIX MpaBoHapyleHusx (majgee — KoAlIl) HencnonHeHne WU He-
HaIeXallee MCIIOJIHEHWE POAUTENSIMU WM MHBIMU 3aKOHHBIMU IIPEI-
CTAaBUTEIISIMA HECOBEPIIEHHOJETHNX OOSI3aHHOCTE! II0 COAepKaHUIO,
BOCITUTAHUIO, OOYYEHUIO, 3aIIUTe TIPaB U MHTEPECOB HECOBEPIIEHHOJIET-
HUX BJIEYET IIpEHyNpeXIeHrue WM HaJoXeHHe aJIMUHMCTPATUBHOIO
mrpacda B pa3Mepe OT OTHOIO J0 IISITU MUHUMAJIbHBIX Pa3MEPOB OILIATHI
Tpyna. BoBieueHre HECOBEPIICHHOJETHETO B YIIOTPEOIICHNE CITMPTHBIX
HANMTKOB WJIM OMYypPMaHUBAIOIIMX BEIIECTB, COBEPIIEHHOE POAUTENISIMU
WJIA MHBIMUA 3aKOHHBIMM TIPEICTAaBUTEISIMUA HECOBEPIIEHHOJNETHUX, CO-
rracHo cT. 6.10 KoAIl HakasbiBaeTcs agMUHUCTPATUBHBIM IITPadoM B
pa3mepe ot 15 1o 20 MUHUMAaJTBHBIX pa3MEPOB OTUTATHI TPY/A.

YTrosI0BHAs OTBETCTBEHHOCTh 32 HEWCIIOJTHEHHWE WJIM HEeHaJJIexallee
HCIIOJIHEHUE OO0S3aHHOCTEN I10 BOCIIUTAHMIO HECOBEPIIEHHOJIETHErO
pOOUTEIEM WIM WHBIM JIMIIOM, Ha KOTOPOE BO3JIOXEHBI 3TU 00SI3aHHO-
CTH, B OTJINYME OT aAMUHUCTPATUBHOM HACTYITAET, €CJIM Ha3BaHHBIC IesI-
HUSI COENMHEHBI C JKECTOKMM OOpallleHWEM C HECOBEPIIEHHOJETHUM,
KoTopble cornacHo cT. 156 YK P® HakaswiBaroTcs mTpadoM B pasMepe
1o 40 TeICc. py0. WM B pa3mepe 3apabOTHOM TIAThl MJIM MHOTO J0XOAa
OCYXIIEHHOTO 3a TIEPHO 10 TPEX MECSIIEB, INOO JIUIIEHNEM MIpaBa 3aHM-
MaThb OTpenesIeHHbIe NOJDKHOCTU WM 3aHWMAThCS OIpeneeHHON esi-
TEJIBHOCTBIO Ha CPOK J0 TpeX JIET, MO0 00s3aTeIbHbIMM paboTaMu Ha

163



Thasa 5. Ilpasa u o6s3auHOCMU podumeneii u demeil

cpok 10 180 yacoB, 1100 UCITpaBUTEIBHBIMU pabOTaMM Ha CPOK IO Of-
HOTO roia, 100 orpaHUYeHNEM CBOOOIBI HA CPOK IO TPEX JIET.

B umcio ponuTenbcKuUx MpaB M OMHOBPEMEHHO OOSI3aHHOCTEN B OT-
HOIIIEHUU peOeHKa BXOJISAT:

1) mpaBo Ha BocIIMTaHUE peOEHKA;

2) ImpaBo Ha 00pa3oBaHUEe peOeHKa;

3) paBo MPEACTABISATh UHTEPECH peOEHKA;

4) IpaBO Ha 3aIINUTy PEOEHKA;

5) mpaBo TpeboBaTh BO3BpaTa pedeHKa OT JII0OOro JUIa, YAePKMUBAKO-
IIIeTO ero He Ha 3aKOHHOM OCHOBAHWU.

ITpaBo pomuteneli Ha BOCIIUTaHME peOEHKA perjaMeHTUpOoBaHO M. |
cT. 63 CK PO.

[IpaBo pomuTeneil wiM 3aKOHHBIX MPEACTaBUTENENl HAa BOCIUTAHUE
pebGeHKa SIBJISIETCS ONHOBPEMEHHO OO0S3aHHOCTBIO M BKIIIOYAET B CEOS
3a00Ty O BCECTOPOHHEM pa3BUTUM pebdeHka ((pusanyeckoM, MCUXUYE-
CKOM, ITYXOBHOM M HpaBcTBeHHOM). CornacHo m. 2 cT. 6 KonBeHUNMN
OOH «O mpaBax pebGeHKa» ToCyIapCTBa-ydyaCTHUKM OOECIIEYMBAIOT B
MaKCHUMAaJIbHO BO3MOXHON CTEIIEHW BBDKMBAHME W 3IOPOBOE PA3BUTHE
pebeHka.

Ilenarornyeckuie, MeIUIIMHCKUE, COLIMAIbHbIE PAOOTHUKM, ICUXO-
JIOTU U IpYTUE CTIEIIUATUCTBI, KOTOPbIE B COOTBETCTBUHU C 3aKOHOJATEb-
ctBoM Poccwmiickoit depepanin HECYT OTBETCTBEHHOCTh 3a paboTy IO
BOCITMTaHUIO, 00pa30BaHUIO, OXpAaHE 3[0POBbsI, COLIMAIILHON 3aIlnTe 1
COLIMAJIbHOMY OOCITY>XXMBaHUIO peOeHKa, M0 MOPYYEHUIO OPraHOB ONEKU
U TIOTICYUTEITLCTBA U APYTUX KOMIIETEHTHBIX OPTaHOB MOTYT Y4acTBOBAaTh
B MEPOIIPUATHSIX ITI0 0OECITEUYSHHIO 3aIUTHI IIpaB U 3aKOHHBIX MHTEPECOB
pebeHKa B opraHax 00pa3oBaHUsI, 3ApaBOOXPAHEHMS, TPyda U COIMATb-
HOTO pa3BUTUA, IPABOOXPAHUTENIBHBIX U APYTUX OpraHax, 3aHUMAaIOLINX-
s 3aLMTOM IpaB pedeHKa, YTO MpeaycMOTpeHo 1. 3 cT. 7 DdegepasibHOro
3akoHa OT 24 miost 1998 1. Ne 124-D3 «O6 OCHOBHEIX TapaHTHUSIX IIpaB
pebenka B Poccuiickoit Memeparmis.

Ponutenbckoe BOCIIMTaHUE HE JOJDKHO MPUYUHATH Bpen (husuyde-
CKOMY WJIM TICUXMYECKOMY 3IOPOBBIO PeOEHKa, €ro HPaBCTBEHHOMY
pa3BuTuio. B mpoTuBHOM ciydae corjacHo a63. 2 m. 1 cr. 66 CK PO
JIPYTOii pOIUTENb BIIPaBe BOCIIPEISITCTBOBATH OOIIEHUIO POIUTENST C
peGeHKOM; B COOTBETCTBMH ¢ a63. 2 11. 1 c1. 68 CK P® cyn BripaBe oTka-
3aThb B MCKE POAMTEIISIM O Mepegadye UM pebeHKa M COIJIacHO II. 2 CT. 68
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CK P® nepenarh pebeHka Ha ITOIIEYEHME OpraHaM OIEKM U IOIeYu-
TenbeTBa; commacHo 1. 1 cr. 73 CK P® ponutenu MOTryT OBITH OTpaHU-
YeHBl B POAUTEIHCKUX TIpaBax, M KaK KpailHsIs Mepa — JIUIIEHBI POIU-
TeJIbCKUX TPaB B CiIyyae 3J0YIOTPeOIeHUS POAUTEILCKUMHU MTpaBaMu U
IpU KeCTOKOM obOpaineHuu ¢ pedbenkom (ct. 69 CK). Kpome Toro, B
KadyecTBe OMEePaTUBHONM MepPHEl OPTaHEI OIIEKH U MOIIEUYNTEILCTBA BIIpaBe
HeMeJIEeHHO 0ToOpaTh pebeHKa y poIuTesiel Ha YCIOBUSIX U B TIOPSIIKE,
npenycMoTpeHHBIX cT. 77 CK P®D.

IMepenaua pebeHka Ha BOCIIMTAaHUE NPYTMM POJCTBEHHUKaM, B 0Opa-
30BaTeIbHOE, BOCIIMTATEIbHOE YIpEKIeHNEe He OCBOOOXIAeT POaUTENICH
OT OTBETCTBEHHOCTH. DTa OTBETCTBEHHOCTh MOXET UMETh KaK IpakIaH-
CKO-TIPaBOBOI, TaK Y AaJIMWHUCTPATUBHBIA M YTOJIOBHBIM XapakTep.
B yactHocTu, cormacuo 11. 1 cr. 1073 'K P® 3a Bpen, npuYMHEHHBIN He-
COBEpIICHHOJCTHUM, HE HOCTHTIINM 14 JeT (MajoJIeTHMM), OTBEYAlOT
€ro ponuTeN (YCHIHOBUTEJIM) WJIU OTIEKYHBI, €CJTI HEe TOKaXYT, UTO BpeT
BO3HUK HE 10 X BUHE.

Cratps 2 3akoHa r. Mockssl o1 19 mast 2004 1. Ne 34 «O6 anMUHUCT-
PaTUBHOM OTBETCTBEHHOCTH 3a ITOIYCTUTEIHCTBO HAXOXICHHUIO HECO-
BEPIIEHHOJIETHNX B OOIIECTBEHHBIX MECTaX B HOYHOE BpeMs 0e3 COIpo-
BOXJIEHUSI CBOMX 3aKOHHBIX MpEICTaBUTEJIE» YCTaHABIMBAET OTBETCT-
BEHHOCTH 3a ITOMYCTUTEIHLCTBO HAXOXICHUIO HECOBEPIIIEHHOJIETHETO, HE
IOCTUTIIETO 14-JeTHEro Bo3pacTa, B MOMEIICHUN IOPUINIECKOro JIUIa
WIW TIpeATrIpuHUMAaTeNsT 6e3 00pa30BaHUsST IOPUANIECKOTO JIUIIA, OCYIIe-
CTBJISIONLIErO NEeSITeIbHOCTh B cdepe pa3BiedeHMi (Iocyra), B HOYHOE
BpeMsI 0e3 COIMPOBOKIECHUSI CBOMX 3aKOHHBIX IPEICTaBUTENEH, YTO Bile-
YeT HaJIOXEHNE aIMUHUCTPAaTUBHOTO ITpada Ha OPUANIECKOE JINIO B
pasmepe ot 100 1o 300 MUHMMAJIBHBIX pa3MepOB OILJIaThl TPyAa; Ha Mpe-
TMpUHUMATENs 6e3 00pa3oBaHMs IOPUANIECKOTO JULa — OT 25 o 50 Mu-
HUMAaJIbHBIX pa3MepPOB OIUIATHI TPY/A.

ITpaBo Ha oOpa3oBaHuE peOEHKA HEPa3pPhIBHO CBSI3aHO C MPABOM Ha
BOCIUTaHUE U TpeaycMoTpeHo I1. 2 cT. 63 CK P®D, a Takke MexmyHa-
PONHBIMU JOTOBOPAMMU.

Cratbeit 13 MexayHapogHOro rnakra o0 3KOHOMUYECKHUX, COIIUATb-
HBIX 1 Ky/TbTypHBIX 1ipaBax (Heio-Mopk, 19 nexa6ps 1966 T.) mpusnaetcs
MPaBO KaXIOTO YejloBeKa Ha obpasoBaHue. OOpa3oBaHUe JTOKHO OBITh
HAaIlpaBJIEeHO Ha IOJIHOE pa3BUTHE YeJIOBEUECKON JTMYHOCTU U CO3HAHMS
€e MOCTOMHCTBA U JOJDKHO YKPEIUISITh YBaXKeHME K IIpaBaM 4YeJIoBeKa U
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OCHOBHBIM cBoOomam. CoriacHo 11. 3 cT. 26 BeeoOlieit aexiiapaiuu npas
YejioBeka, PUHSATON Ha TpeTbell ceccuu [ eHnepanbHoit Accambien OOH
pesomonueit Ne 217 A (III) ot 10 nekabpsa 1948 r.,' ponurenn nMeroT
MpaBo MPUOPUTETA B BHIOOPE BUAA 00pa30BaHUS IS CBOMX MaJIOJIETHUX
NIETEH.

Cratps 28 Koaseniumun OOH «O mpaBax pebeHKa» IIpemrycMaTpUBaeT,
YTO rOCyAapCTBa-y4acTHUKM TTPU3HAIOT TIPaBo pebeHKa Ha 00pa3oBaHUE,
U C 1IeJIbIO TTOCTENEHHOI0 AJOCTHXKEHUS OCYIIECTBIEHUS 3TOTO IpaBa Ha
OCHOBE PaBHBIX BO3MOXHOCTE! OHU, B YACTHOCTH:

a) BBOJAT OecIuiaTHOE U 00s13aTeIbHOE Ha4YalbHOE 00Pa30BaHUE;

b) MooUIpSIOT pa3zBUTUE pa3IUUHBIX (OPM CpeaHero obpaszoBaHMS,
Kak oOI11ero, Tak M MmpogecCuoHaIbHOro, 00EeCIeYyrBalOT €ro AOCTYII-
HOCTh IJISI BCEX JETe M TPUHUMAIOT TaKrMe HeOoOXOOMMBIE MEpHBI, KaK
BBEICHUE OECIIaATHOrO 00pa3oBaHUs U MPEAOCTABICHUE B CIydyae HEOO0-
XOIMMOCTU (PUHAHCOBOI TTOMOIIIN;

¢) obecrnieunBalOT JOCTYITHOCTb BBICIIETO 0Opa3oBaHUs ISl BCEX Ha
OCHOBE CIOCOOHOCTEl KaXIoro ¢ IIOMOIIBI0 BCEX HEOOXOIMMBIX
CPENCTB;

d) obecneunBaloT JOCTYITHOCTh MH(MOpMALIMKA U MaTepUaJIOB B obJ1ac-
THU 00pa3oBaHus U MPoheCCUOHATbHOM MOATOTOBKHU JJISI BCEX METEN;

€) TPUHUMAIOT MEpPbl 10 COACUCTBUIO DETYJISIPHOMY TMOCEIEHUIO
IIKOJI ¥ CHIKEHUIO YHCJIa YYAIINXCS, TOKUHYBIITNX IITKOITY.

locymapcTBa-y4yacTHUKM TIPUHUMAIOT BCE HEOOXOMMMBIE MEpHI IS
obecriedyeHMs1 TOro, YToObl IIKOJbHAS MTUCUUIUIMHA MOIAEpXUBaIach C
TIOMOIIIBIO METOIOB, OTPAXKAIOIINX YBaXKEHNE Y€JIOBEUECKOTO JOCTOMHCT-
Ba pebeHKa 1 B COOTBETCTBUU C HacTosIeli KoHBeHIIMET.

CornacHo 11. 1 cT. 18 @enepanbHOro 3aKkoHa «O0 00pa3oBaHUN» PO-
JIUTENN SIBJISTIOTCS IEPBBIMU TieiaroraMu. OHM 00s13aHbI 3aJI0XKUTh OCHO-
BB (pM3MYECKOT0, HPABCTBEHHOI'O M MHTEJUIEKTYAJIbHOTO Pa3BUTHUS JIAY-
HOCTH pebeHKa B paHHEM IETCKOM BO3pacTe.

Panee B 1. 2 2T0if Xe cTaTbM MIpemycMaTPUBAINCh TOCYIapCTBEHHBIE
rapaHTud (bUMHAHCOBOM M MaTEepUAIbHOU MOAIEPXKM B BOCHUTAHUU
JeTeil paHHero AETCKOIro Bo3pacTa, B 00eCIeYeHUH JOCTYITHOCTU o0pa-
30BaTeJIbHBIX YCIIYT OOIIKOJIFHOTO 00pa30BaTeIbHOTO YIPEXKICHUS IS
BCEX CJIOEB HaceJieHus. B HacTosIee BpeMst rocy1apCcTBO OTKA3aJI0Ch OT
3TOI (PYHKIIUU.

! bubnuoreuka Poccuiickoii razetsl. 1999. Boim. 22—23.
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Oo61iee oOpa3zoBaHMe BKIIIOYAET B ce0sl TpU CTYINEHU, COOTBETCTBYIO-
IIyie YPOBHSAM 00Opa3oBaTeNIbHEIX IIPOrpaMM: HadallbHOE 00IIee, OCHOB-
Hoe ob1ee, cpeaHee (MojiHOe) oblee odbpazoBaHue. OCHOBHOE oOllee
00pa3oBaHue U TOoCcydapCTBEHHas1 (MTOTOBas) aTTeCTallUsl SIBJISTIOTCST 00sI-
3aTeIbHBIMU IS peOeHKa, YTO JOJIKHBI 00€CTICYUTh POTUTEIIH.

JpyruM He MeHee BasKHBIM IIPABOM M 00SI3aHHOCTBIO POIUTENEH SIB-
JISIETCS TIPABO MPENCTABNIATh MHTEPECH pebeHKa B COOTBETCTBUU CO CT. 64
CK P®.

Ponutenu sBASIOTCS 3aKOHHBIMU TIPEACTABUTENIIMU CBOMX OETEl U
BBICTYIIAIOT B 3aIUTy WX MPaB U MHTEPECOB B OTHOIICHUSX C JIIOOBIMU
bU3NIeCKUMU 1 I0PUINYECKUMU JIMIIAMK, B TOM YHUCJIe B cynax, 0e3 cre-
LIMaJIbHBIX MTOJJTHOMOYHU (6€3 TOBEpEHHOCTH, a JIUIb Ha OCHOBAHUY CBU-
JETETBCTBA O POXICHUH peOeHKA).

PomuTenu BHICTYIMAIOT B TpaXXHaHCKUX, aAMHUHUCTPATUBHBIX U JPY-
TYX TIPABOOTHOIIECHUSX B KaUeCTBE MPeICTaBUTENIell CBOUX JeTell 1 BhI-
paxarT UX MHTepechl. Tak, B COOTBETCTBMU C 1. 5 cT. 286 TamoxkeH-
Horo koaekca Poccuiickoit ®enepauuu (manee — TK P®) ToBaphel Heco-
BEpPILIEHHOJIETHETO JIMIIA B BO3pacTe A0 16 JIeT AeKIapUpyIOTCsS OOHUM U3
poauTesieil, yChIHOBUTENIEM, OTIEKYHOM WJIM TTOTIEYMTENIEM, €T0 COTIPOBOXK-
JAIOIINM.

IIpaBo Ha 3amuTy pebeHKa nmpearycMoTpeHo Kak 1. 1 cr. 64 CK PO,
tak 1 'K PO, a Takxxe 1pyruMu HOpMaTUBHBIMU TIPABOBBIMY aKTaMMU.

3aiura rnpaB M MHTEPECOB JIeTeil BKJIIOYAET B Ce0s1 yCTaHOBJIEHHbIE
3aKOHOM (hOPMBI U CITOCOOBI BOCCTAHOBJIEHMST HApYIIIEHHBIX MIpaB pebeH-
Ka, a TakKe TIPUHSTHE MEp TI0 IIPeIoTBpallleHUIO TaKUX HapylieHui. Po-
IUATETA 00sI3aHbI 3aIIUIIATh HE TOJBKO T€ IIpaBa JIeTeid, KOTOPHIE TIpey-
CMOTPEHBI CEMEMHBIM 3aKOHOIATEILCTBOM, B yacTHOCTH 1. 11 CK P®D,
HO U I'paXAaHCKME, aiMUHUCTPaTUBHBIE U APYTHE TIpaBa.

Cratbst 1167 'K PD ornpenenseT 0COOEHHOCTH 3allUTHl HACJIEICT-
BEHHBIX IIpaB HECOBEPIIIEHHONICTHUX. [Ipy HaImImu cpeay HacJaeTHUKOB
HECOBEPIIEHHOJIETHUX pa3/esl HACJIe[ICTBAa OCYIIECTBIISIETCS ¢ COOJTIoe-
HueM npasui cT. 37 'K P®. B 1ensax oxpaHbl 3aKOHHBIX MHTEPECOB yKa-
3aHHBIX HACJIETHUKOB O COCTaBJICHMH COTJIAIIIEHMS O pa3delie HaclIeaCcTBa
(ct. 1165 T'K) 1 0 paccMoTpeHUM B Cye neJia 0 pa3ziesie HaclaenCcTBa J0J-
JK€H OBITh YBEIOMJIEH OpTaH OMEeKH 1 TTOTIeYMTEThCTRA.

MHCTUTYT 3alIUTHI MpaB HECOBEPILIEHHOJIETHUX BKIJIIOYAET B ceOs He
TOJILKO MaTepuajibHble, HO M TIpolieccyaibHble HOpMBI. Tak, cT. 37
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I'TIK P® omnpenensier, 4To mpaBa, CBOOOIBI I 3aKOHHBIE NHTEPECHI HECO-
BEepIIEHHOJIETHUX B Bo3pacTe oT 14 mo 18 jer 3ammimaroT B mpoliecce Ux
3aKOHHBIE TpencTaBuTe . OgHaKo cyl 00si3aH TpUBJIEKaTh K y9acTUIO B
TaKuX JejlaX CaMUX HECOBEPILIEHHOJIETHUX, a TaKKe IpaxIaH, OrpaHUYeH-
HBIX B fieecriocooHoctH (4. 3 ct. 37 I'TIK).

B ciygasix, mpemycMOTpeHHBIX (emepaabHBIM 3aKOHOM, ITO IejiaM,
BO3HUKAIOIINM W3 TPpakHAHCKMX, CEMEHHBIX, TPYIOBEIX, MYOJIMYHBIX U
WHBIX TIPaBOOTHOIIEHU, HECOBEPIIEHHOJETHUE B Bo3pacte oT 14 no
18 jteT BIpaBe JIMYHO 3alIUIIATh B CYyI€ CBOM ITpaBa, CBOOOIBI M 3aKOH-
HBIe UHTepeckl. OMHAKO CyI BIIpaBe MPUBIIEYDb K YYACTHIO B TAKUX JIEJIaX
3aKOHHBIX TIpeACTaBUTeNell HecoBepileHHoseTHuX. Hampumep, pebe-
HOK, IOCTUTIIWI 16 JIeT, MOXeT 00paTUThCS B Cyd C 3asBIeHUEM 00
9MaHCUIIAIMK; HECOBEPIIEHHOJIETHSSI MaTh, TOCTUTIIAsI 14 jieT, BIpaBe
TOJATh MCKOBOE 3asiBJICHNE 00 YCTAHOBJICHNH OTIIOBCTBA.

IIpaBa, cBOOOOBI M 3aKOHHBIE MHTEPECHl HECOBEPIIEHHOJETHNX, HE
TIOCTUTIIIMX Bo3pacTta 14 jieT, a Takke rpaxkaaH, MPU3HAHHBIX HEAEeeCIo-
COOHBIMM, 3AIIUIIAIOT B IIPOIIECCe MX 3aKOHHBIE MPEICTaBUTEIN — POIM-
TeJI, YCHIHOBUTENIM, OIEKYHEI, TOTEYNTEIN WA WHBIC JTUIA, KOTOPBIM
3TO MpaBo TMpeaocTaBieHo peaepanbHbIM 3aKoHOM (4. 5 cT. 37 I'TIK).

Ponurtenu He BIipaBe MpeacTaBIsITh MHTEPEChl CBOMX IETEM, €CIU Op-
TaHOM OIEKHU U TOIEeYUTEIhCTBA YCTAHOBJIEHO, YTO MEXIYy MHTepecamu
pommTeNeil 1 MHTepecaMHt IeTeli MMEIOTCST IIPOTUBOpeuns. B ciydae pas-
HOTJIACUI MEXIy pOOUTEISIMH 1 IeThMHU OpPTaH OIEKU U TTOITEYNTEILCTBA
00513aH Ha3HAYUTh MIPEACTABUTENS IS 3alMThI IPAB U UHTEPECOB JAeTel.
DTO MOXET OBITh KaK POACTBEHHMK peOeHKa, TaK U pabOTHUK OpraHa
OITeKH U TTOTICYNTEIIHCTRA.

ITpaBo TpebGoBaTh BO3BpaTa pebeHKa OT JIIOOOro Juiia, yaep>KuBao-
IIEro ero He Ha 3aKOHHOM OCHOBaHWH, TIPpeAyCcMOTpeHo a63. 1 m. 1 cT. 68
CK P®, xoTtopast HOCUT Ha3BaHME «3alllyTa POOAUTEIBCKUX TpaB». Pomn-
TeJIbCKHE TIpaBa TaKKe TPeOYIOT HeOOXOMMMOI 3aIlIMTHI B CIyJYae MX Ha-
pylIeHusi. DTO MOXET MMETh MECTO TOT/a, Korjaa pedeHKa yaep>KUBaloT
JIpyrue 1A, B TOM YMCJIe POACTBEHHUKHU, BOIIPEKU MHEHUIO POIUTENEH,
a MHorma 1 pebeHKa IpU OTCYTCTBUM 3aKOHHOTO OCHOBaHMS. CIIOPHI T10
JTAHHOMY BOIIPOCY ITOUIEXKAT pa3pelleHnIO B cyaeOHoM Tmopsiake. OmHaKO
CyJI BITpaBe C yYETOM MHEHUST pebeHKa 0TKa3aTh POAMTENIO B MCKE, €CITn
NPUIET K BBIBOMY, YTO Mepenaya pedbeHKa pOAUTeNI0 MPOTUBOPEUUT UH-
TepecaM HecoBepleHHoneTHero (a63. 2 m. 1 ct. 68 CK), Hanpumep, eciau
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IUJIST 3MOPOBBsSI, PA3BUTHUSI peOEHKA My OITaCHO OCTaBaThCS C POTUTEIISIMH.
IIpu paccMOTpeHNM TAKMX eI CYH YIMTHIBAET PEaIbHYI0 BO3MOXHOCTH
pomuTeNst o0ecTiednTh Hajiexaliee BOCTMTaHWE pebeHKa, XapakTep
CJIOXKMBILIMXCS B3aMMOOTHOIIEHUN DPOAUTENST ¢ peOEHKOM, IpUBSI3aH-
HOCTh peOeHKa K JIMIIaM, Y KOTOPBIX OH HAXODUTCS, M APYyThe OOCTOsI-
TenbeTBa. Ecnu B xonme cynebHOro pa3dupaTenbCcTBa OyIeT yCTAHOBJIEHO,
YTO HU POAMTENW, HU JINIIA, Y KOTOPBIX HAXOMWUTCS PeOEHOK, HE B CO-
CTOSIHUM OOECIIeYMTh €ro HajyleXxalllee BOCIUTAaHWE W pa3BUTHE, CYI,
OTKAa3bIBasl B YIOBJIETBOPEHUHU UCKA, TIepeiaeT HECOBEPIIEHHOJIETHETO Ha
ToTeYeHNe OpraHa ONeK! U MOTEIUTEIbCTBA, C TEM YTOOBI OBIIIN ITPUHSI-
ThI MEPHI IIJIST 3AIIMTHI TIPaB M MHTEPECOB pebeHKa 1 ObLT BEIOpaH Hanbo-
Jiee TIpUeMJIEMBbI crioco0 YCTpoiicTBa majibHelleil ero cyapObl (M. 2
cT. 68 CK).

ITpu paccMOTpeHUU UCKOB POOUTENEN O TIepeaadye UM AeTei JIUlamMu,
Yy KOTOPBIX OHM HaXOIATCS Ha OCHOBAaHWM 3aKOHA WJIM pELIeHUs Cyna
(OTEeKYHOB, TOIeYnTeNIel, MPUEMHBIX POIMUTENIEH, BOCIIMTATEIbHBIX, Jie-
YeOHBIX YIPEXKIACHUN, YIPEXKIEHU COLMATIBHOM 3allIUThl HACEJICHUS U
JIPYTUX AHAJIOTWYHBIX YYPEXACHUI), HEOOXOAUMO BBHISICHSITH, U3MEHU-
JIUCh JIM KO BPEMEHU PACCMOTPEHUS CITOpa OOCTOSITEIhCTBA, MTOCTYKUB-
1€ OCHOBaHWEM Mepenayr pedeHKa yKa3aHHBIM JIMIAM U YYPEeXIEeHU -
sIM, M OTBEYAET JIU MHTEPECaM JeTeil X BO3BPALIEHUE POAUTEIISIM.

[MpaBo Ha 3amUTy POOWTENHCKUX TIPAB BKIIIOYAET 3aIUTy TpaBa Ha
BOCIIMTaHUE, 00pa3oBaHue pebeHKa, o0lleH e, MoydYeHrue UH(hOpMaLIun
0 pebeHke u ap. B To e Bpems peann3zaiius O0JbIIMHCTBA U3 POAUTENb-
CKMX TIpaB HEBO3MOXHA NpPU OTCYTCTBMM pebeHKa. IIpaBo TpebGoBaTh
BO3Bpara peOeHKa JIEXUT B OCHOBE peasiu3alluy APYTUX IPaB.

Ponutenbckue mpaBa qOJKHBI OCYIIECTBIISITECS OOOUMU POITUTETSIMU
M He JOJIKHBI MPOTMBOPEYUTh UHTEpecaM aeTeil. Bce Bompockl, Kacaro-
LMecsl BOCIIUTAaHUS U 00pa30BaHUs JETE, PEIUAIOTC POAUTESIMU 11O UX
B3aMMHOMY COTJIACHUIO MCXOASI M3 MHTEPECOB JETe M ¢ yYETOM MHEHMS
neteil. Poqutenn (oqvH M3 HUX) MPU HAJTMYUU Pa3HOTIACUN MEXIY HU-
MM BIpaBe 00OpaTUTHCS 32 pa3pelieHUeM 3TUX pa3HOIJIacuil B OpraH ore-
KU U TTOTICYUTENIbCTBA WM B CY/I.

Taxk, opraHbl OIIEKH W IOTICYNTEIHCTBA pACCMATPUBAIOT BOIIPOCHL:

— o daMWIM, UMEeHU peOeHKa, €CJIM MEXIY POAMTESIMU UMEIOTCS
pasHornacus (1. 4 ct. 58 CK);
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— O Ha3HAYEHUU MPEICTABUTES [UTS 3aIUTHI TTPaB U MHTEPECOB PeOEHKA
B CJTy4ae pa3HOIJIACUi MEXIY pOIUTeNIIMU U ieTbMH (11. 2 cT. 64 CK);

— 0 Ha3HAYEHMU OTIeKYHa WJIU TIOTIEUYNTES.

Cyn paccMaTpUMBaeT CIOPbI, MPETYCMOTPEHHbBIE CEMEHHBIM U UHBIM
3aKoHoAaTesbcTBOM, B cootBeTcTBUM ¢ I'TIK P®D, B yacTHOCTH:

— 0 MeCTe XUTEJIbCTBA peOeHKa IIPU pa3IeTbHOM ITPOXUBAHUM POIV-
teneii (1. 3 ct. 65 CK);

— 00 OCYIIECTBIEHUU POJUTENBCKUX TMPAB POJUTENEM, MPOXUBAIO-
LIKMM OTHENIBHO OT pebeHKa (1. 2 cT. 66 CK);

— 00 yCTpaHEeHUU MPEMATCTBUIA K OOIIEHUIO C peOEHKOM €Tr0 OJIM3KUX
poactBeHHUKOB (1. 3 c1. 67 CK);

— 0 BO3BpaTe pOIUTEIM pebeHKa, yIepXKMBaeMoro He Ha OCHOBaHUU
3aKOHa Uiy cyaeoHoro peureHus (1. 1 cr. 68 CK);

— 0 BO3BpaTe OIMeKyHaM (TTOMEYUTENSIM ) TTOIOMEYHOTO OT JIFOOBIX JIUILL,
yAepXKUBaIOIIUX y ce0sl pedbeHKa 0e3 3aKOHHBIX Ha TO OCHOBaHMIA (1. 2
cT. 150 CK);

— 0 BO3BpaTe MPUEMHOMY POIUTEIIO peOeHKa, yaepKMUBaeMOTo Ipy-
TMMM JINIIAaMW He Ha OCHOBAaHWM 3aKOHA WM CymeOHOro pemreHus (Ir. 3
cT. 153 CK);

— O JIMIIEHUU poauTeabckux mpas (1. 1 ct. 70 CK);

— 0 BOCCTAHOBJICHUHM B POIUTENbCKUX MpaBax (11. 2 cT. 72 CK);

— 00 orpanmyeHun poautenbckux mpas (1. 1 ct. 73 CK);

— 06 OTMEHe OrpaHMuYeHUsT POAUTENbCKUX mpaB (M. 1 cT. 76 CK);

— 00 ycraHoBIeHUH ycbIHOBNIeHUS (11. 1 ¢T. 125 CK);

— 00 otMeHe yceiHoBIIeHUs (11. 1 c1. 140 CK);

— 0 BO3MOXHOCTH BHIe3ma pebeHka m3 Poccuiickoit Denepaiinu B
cilydyae, eclii OJWMH U3 POIUTENIel, yCHIHOBUTENEH, OTEKYHOB WJIM TIOTIe-
YUTeNIell 3asIBUT O CBOEM Hecoryacuu Ha Bbie3n (cT. 21 denepanbHOro
3akoHa oT 15 aBrycra 1996 r. Ne 114-®3 «O nopsinke Bhie3aa u3 Poccuii-
ckoit ®enepanny u Bbe3na B Poccuiickyio Menepaliinio»).

Bce criopsl o moBOIy BOCTIMTaHUS M OCYIIECTBICHUS IPYTUX TIpaB B
OTHOILIEHUY AETEl pa3penIaloTcsl CyAOM C YYACTUEM OpraHa OIMeKu U Mo-
neynTesnbcTBa. OTHMM M3 CaMbIX CJIOXHBIX BOIIPOCOB SIBJISIETCS BOIIPOC
OTIpEIeIEHUsT MeCTa XUTEJbCTBA HECOBEPIIEHHOJIETHETO TPU Pa3Ieib-
HOM TIPOXXWBAHWU €ro poauteneir. Hampuwmep, mipu pactopxkeHun Opaka
KaXIbIi U3 pOAUTENIEN XenaeT, YTOObl peOEHOK MPOKUBAI C HUM.
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IMpu atom cyn momkeH Bce-Taku OTpPENeNNTh, C KEM W3 POIUTENEH
Oynet mpoxuBath pedeHokK. ITyHkT 5 moctanoBnenus I[lnenyma BepxoB-
Horo Cyma P® ot 27 masg 1998 r. Ne 10 «O mpuMeHeHNH CyTaM1 3aKOHO-
JATEJIbCTBA MIPU pa3pelIEeHUU CTIOPOB, CBS3aHHBIX C BOCTIUTAHUEM AETEl»
ompeeNsieT KpUTepuu, KOTOPbIMU JIOJKEH PYKOBOJCTBOBATHCS CYI TIpU
pa3penieHny Mog0OHBIX CIIOPOB:

1. CaMpblii TJIaBHBIN KPUTEPU — 3TO UHTEPECHI pEOEHKA, a TAKXKE YUET
MHEHUS pedeHKa, TOCTUTIIeTo Bo3pacTta 10 jieT, mpu ycIoBUU, YTO 3TO HE
MPOTUBOPEYUT ero uHrepecam (1. 3 cT. 65, ct. 57 CK).

2. Bospacr pebenka. Kak mpaBwiio, geteii B BO3pacTe 10 TPeX JIET OC-
TaBJISTIOT C MaTEPhIO.

3. IlpuBszaHHOCTh peOeHKa K KaxkAOMy U3 poauTesieil, OpaTbsaM, ce-
CTpaM, IPYTUM 4YjIeHaM CEMbU.

4. HpaBcTBeHHbIE U MHBIE TMIHBIE KAYeCTBA POAUTENIEH.

5. OTHOIIIEHMS, CYIIECTBYIOIIME MEXTY KaXIbIM U3 POIUTENe U pe-
OEHKOM.

6. Bo3MOXHOCTh cO31aHUsT peOEHKY YCJIOBUIA TSI BOCIIUTAHMS U Pa3-
BUTHS (C YIETOM POfa JAESATETHHOCTA W pexuMa pabOThl pOIUTENE, UX
MaTepuabHOTO U CEMENHOTO TTOJIOXKEHUS).

7. Ipyrue o0CTOSITEIbCTBA, XapaKTEPU3YIOIIMe OOCTaHOBKY, KOTOpas
CJIOXKUJIACh B MECTE MPOXUBAHUS KaXIOTO U3 POIUTETEH.

Haspannrbie mosnoxenus 4. 3 c¢r. 65 CK P® 6butn mpeaMeToM Kajio-
6n1, mogaHHoM B KoHctutyumonnsiii Cyn P®. B kayecTBe 060cHOBaHUS
>KaJ00bl YKa3bIBAJIOCh HA TO, YTO Ha3BaHHAsI HOpMa IMPENOCTABISIET CyIy
MPaBO BBIHOCUTH pellieHue 00 OTMpeNeIeHUN MeCTa XUTEIbCTBA pedeHKa,
Kak TMpaBWJIO, B TOJIb3y MaTepu, U 1. 2 cT. 66 CK P®, 3akperuisomuii
paspenieHre CyIoM Criopa MeXIy POIUTENISIMU O TIOPSIIKE OCYIIIEeCTBIIe-
HUSI POAMTENBCKUX MPaB U TEM CaMbIM TMPUBOASIIIMNA K 3aTSITUBAHUIO
CPOKOB pacCMOTpPEHUs Jefia, HapyIIaeT ero MpaBo Ha 3a00Ty O AETIX U UX
BOCMIUTaHUE, 3akperuieHHoe cT. 38 (4. 2) Koncrutynun PO.

Koncrutynmonnsiii Cyn P® orkaszan B MPUHSITUM XaloObl K pac-
CMOTPEHMIO, MOTUBMPY OTKa3 cienyloluM obpa3zom. Yro kacaercd . 3
cT. 65 CK P®, 10 comepxaiasics B HEM HOpMa, IpeaycMaTpUBaolias B
CJTyyae pa3fesbHOTO TTPOXUBAHYS POAUTENIE COBMECTHOE pEllleHe MU
BOIIPOCAa O MECTe KUTEJIbCTBA NeTeil, He TMPEeIsITCTBYET OIpPeAeIEHUIO
MeCTa XUTEIbCTBA PEOEHKA KaK COBMECTHO C MaTEPhIO, TAK U COBMECTHO
C OTLIOM, a CJIeIOBaTeJIbHO, HE MOXET pacCMaTPUBAThCSl KaK Hapyllalo-
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1ast Kakue-a10b0 KOHCTUTYLMOHHBIE TIpaBa U cBoboakl 3asBurens (O1-
penenenvie Koncrurynmonnoro Cyma PO ot 19 despans 2004 r. Ne 58-0
«O0 oTKaze B MPUHATHUM K PACCMOTPEHMUIO XKAJTOOBI rpakaaHuHa AMOyna-
toBa lOpus I'eHHagbeBUYA HA HapYIIEHWE €ro KOHCTUTYLIMOHHBIX ITpaB
NyHKTOM 3 ctathy 65 1 myHKTOM 2 cratbu 66 CemeiiHoro kogekca Poc-
cuiickoit Meneparinm»).

Criopsl 00 ompesieJIeHUM MecTa XUTEIbCTBA pedeHKa IMpY pa3aeTbHOM
TPOXVWBAHUU POIUTEIIEN SABIISIOTCS ONHOM M3 paCIIPOCTPAHEHHBIX KaTero-
puit men B cynax. O0ob1ieHue cyneOHOo TTpaKTUKK MOKA3bIBaeT, YTO MpU
BBIHECEHUHN PEIIeHUsT 00 M3MEHEHNH MeCTa XXUTeJIbCTBa peOeHKa, B 9acT-
HOCTH TIpU Tiepenavye pedeHKa OT OJTHOTO POIUTENIS K APYTOMY, CYI JIOJDKEH
00CTOSITEIBHO MOTUBUPOBATh M TIPUBECTU «CEPhE3HbIE OCHOBAHUS» LIS
TaKOro pelleHUs], B YaCTHOCTU: HEHaJIexaliee BBITOJTHEHHE MaTepblo
(OTIIOM) POMUTENTHCKUX OOS3aHHOCTE!, HEOIATOTPUSATHBIE YCIOBUS TIPO-
JKMBaHMS y MaTepy (OTIIA) M BOCTIMTAHMS, JIMIHBIE KAUeCTBA pOIUTENIEH U
Ip. (cMm. moctaHosieHue Ipesunnyma HoBocubupckoro odgacTHOro cyaa
ot 17 okrs16ps 1997 r.").

Bcenenne HeCOBEpIIEHHONICTHUX IeTel K POOUTENISIM PeTrJIaMeHTHUPY-
eTCsl KMJTAIIHBIM 3aKoHoAaTeTbcTBOM. CormacHo 4. 2 c¢T. 70 KK P®D Ha
BCEJIECHWE K DOAMUTENISIM MX HECOBEPIIEHHOJETHUX NeTell He TpedyeTcs
corjlace OCTaJbHBIX WICHOB CEMbM HAHMMATEJISI U coIlacie HaliMomaTe-
751 (ecmm 0b6a pOOUTENIST 3aHUMAIOT KBaPTUPY T10 JOTOBOPY COIMATBLHOTO
Haiima).

B ToMm ciyyae, eciiv poguTenu MPOXUBAIOT pa3iebHO, 3TO HE Orpa-
HUYMBAET B TIpaBaX U HE OCBOOOXKIAET OT 00SI3aHHOCTE B OTHOILIEHUU
pebeHKa poauTeis, MPOXUBAIOLIETO OTAEIbHO. OCOOEHHOCTU OCYILECTB-
JIEHVs TpaB U OOS3aHHOCTEN TaKUM POIUTENIEM TPEeIyCMOTPEHHI CT. 66
CK P®.

CornacHo ct. 66 CK P® poautesnb, IpoXMBaOIIMl OTACIBHO OT pe-
OeHKa, UMEET MPABO:

— Ha 0o01IeHHEe C pEOEHKOM;

— Ha yJyacTHe B €ro BOCITUTAaHUMU;

— Ha pellleHre BOIIPOCOB IOIyYeHUs] peOEHKOM 00pa30BaHUs;

— Ha TIoJTy9eHre MHGOPMALIMK O CBOEM peOeHKEe M3 BOCITMTATEIBHBIX
W WHBIX YYpEXIEeHWH (3a UCKIIOYEHWEM CIydyaeB HaJu4usl Yrpo3bl JUIS

' Cm.: Cyne6Has npakTHKa Mo ceMeiiHeIM criopaM / Pyk. koi. coct. I1.B. Kpamenun-
HukoB. M.: Craryr, 2005. C. 169—170.
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KU3HU U 300POBbSI peObEHKA CO CTOPOHBI POAUTENE). DTO MOXKET OBITh
MHGbOPMALIMS O COCTOSTHUM 37I0POBbsI, 00 YpOBHE 00pa3oBaHUsI, O HaX0-
XKIEHUW €ro B Ype3BbIUaiiHOUM cuUTyalu, ob MHTepecax pebeHKa W Ip.
3DT0 mpaBo HEOOXOIMMO B MHTEpPEcax caMoro pedeHka, ¢ TeM 4TOObl PoO-
JIUTENb, TIPOXUBAIOIIMI OTIEIBHO OT pebeHKa, MOT TIOJTHOIIEHHO 3a00-
TUTbCST O peGeHKe, BOCIUTHIBATh €r0, Y9aCcTBOBAaTh B €ro XWM3HU. Tak,
cornmacHo cT. 31 OcHoB 3akoHomatenbcTBa Poccuiickoit Meneparuu o6
OXpaHe 3[I0POBbs TPaXKAaH KaXAbIi TpakIaHUH MUMEET MPaBo B JOCTYII-
HOI [T HeTo (hopMe TTOTyYUTh UMEIOLTYIOCS MH(OPMALIMIO O COCTOSIHUYT
CBOETO 3/I0POBbBSI, BKITIOYAsI CBEJEHUS O pe3yJibTaTax 00CcenoBaHusI, Ha-
JIMYrU 3a00JIeBaHUs, €0 TMarHO3€e W TIPOTHO3€e, METoaaX JIeYeHUsT, CBSI-
3aHHOM C HUMM PUCKE, BOBMOXHbBIX BapMaHTaX MEeIUIIMHCKOTO BMellla-
TEJIbCTBA, UX TIOCIIEICTBUAX U Pe3yJibTaTaX MPOBEICHHOTO JIEYSHUSI.

MHbopMalms 0 COCTOSTHUY 3M0POBbS TpaXkIaHWHA TIPEIOCTABIISIETCS
€My, a B OTHOIIEHWUHM JIWII, He JOCTUTIIMX Bo3pacTa 15 jieT, u rpaxmaH,
MPU3HAHHBIX B YCTAHOBJIEHHOM 3aKOHOM TOPSIIKE HelleeCrIOCOOHBIMU, —
MX 3aKOHHBIM MPEACTABUTEIISAM JIeYallluM BpayoM, 3aBEeAYIOLIMM OTAEJIe-
HUEM JIeYeOHO-TTPODMIAKTUYIECKOTO YUPEXISHUS UTU IPYTUMU CITelra-
JIMCTaMU, IPUHUMAIOIIMMU HETTIOCPEJCTBEHHOE yJacThe B 00CIeIOBaHUN
u jgeyeHuu. Ilo goctukeHuu 15 jeT peGEHOK BMIpaBe CaMOCTOSITEIBLHO
OTIpeNIeNIATh, KTO UMEET MPaBO Ha MHMOPMAIINIO O COCTOSTHUU €TO 310PO-
Bbs. B ciaydae BeisiBnieHuss BUY-uHbekuu y HECOBEPIIEHHOJIETHUX B
Bo3pacTe 1o 18 jeT, a Takke y Jull, NMPU3HAHHBIX B YCTAHOBJIEHHOM 3a-
KOHOM TOpSIIKE HEAEeeCIIOCOOHBIMM, PAOOTHUKU YUPEXIEHUN YBENOM-
JIIOT 00 3TOM POAMTENICI I MHBIX 3aKOHHBIX IIPEICTaBUTENICH yKa3aH-
HBIX JIUI] B COOTBETCTBUH C 1I. 2 cT. 13 PenepanpHOro 3akoHa ot 30 mapra
1995 1. Ne 38-D3 «O mpenynpexneHnu pacrpocTpaHeHus B Poccuiickoit
@enepaliuu 3a00JIeBaHMS, BbI3LIBAEMOTO BUPYCOM WMMYHOehUIINTA
yesnoeka (BUY-undekimm)».

B cootBercTBum ¢ 1. 2 c1. 66 CK P® ponutenu BrpaBe 3aKIIOYUTH B
MUCBbMEHHOI hopMe coTalieHue O TTOPSIIKE OCYIIECTBICHUST POIUTEhb-
CKMX IpaB PONMTENIEM, IPOXMBAIOILKMM OTAEIbHO OT pebeHka. Horapu-
aJTbHOE YIOCTOBEPEHUE TAKOTO COTJIALIEHUsI HE SIBJISIETCST 00s13aTeIbHBIM.
B cornamienun yka3siBalOTCsSl BpEMs, MECTO, TTPOIOJKATETHHOCTD 00IIIe-
HUSI, TIOPSITOK TaKOTO OOIIEHNsI, BO3MOXKXHOCTb TTPUCYTCTBUS APYTUX JIUIT
u T.1. [Ipyn 3TOM poauTeNnu NOKHBI YYUTHIBATh MHEHME peOEHKa, €ro
pPEeXMM, MHTEpechl. 3aKOHOIATEILbCTBOM HE yKa3aH BO3pPAacT, ¢ KOTOPOTO
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pebeHOK BIIpaBe CaMOCTOSITEIPHO PEIIaTh BOIIPOC O TTOPSIIKE OOIIEHUS ¢
ponutensimMu. B Tom ciydae, eciii peOEHOK He XeJlaeT TaKOTO OOIIeHUS,
OH HE MOXET OBITh NMPUHYXIECH, TTOCKOJIBKY IUISI HETO 3TO TIPaBO Ha 00-
1LIeH1e, a He 00513aHHOCTh, KOTOPYIO OH JOJIKEH MCITOTHSTh.

Ecnu poaurtenn He MOTYT IIPUMTHU K COTJIAIIEHUIO, BOSHUKIIIUI CIIOP
paspelraeTcsl CyIOM IO TPeOOBAHUIO POAUTENICH WIM OTHOTO M3 HUX C
yJacTHMEM opraHa OTeKW W TorneduTesbeTBa. OpraH ONeKu W TIOTevu-
TeJbCTBA MOJDKEH IMPEICTaBUTh CBOE 3aKJIIOUEHME Ha OCHOBAHMM aKTa
obcrienoBaHUs YCIOBUM XU3HU pedeHKa.

IMynkT 8 mocranosnenus [ienyma BepxosHoro Cyna P® ot 27 mas
1998 r. Ne 10 «O mprMeHeHUN CyIaMU 3aKOHOIATEIbCTBA IIPU pa3pelie-
HUU CIIOPOB, CBSI3aHHBIX C BOCITUTAHUEM JETEW» IAET CIEAYIOIlee pa3b-
SICHEHHE OTHOCHUTEJIbHO OIpeneIeHUsI TOpsaKa OOIIEHUS POTUTEINS,
MPOXUBAIOIIETO OTIOEIRHO OT pebeHKa. Mcxoms W3 mpaBa pOOUTEINS,
MPOXUWBAIOIIETO OTAENbHO OT pebeHKa, Ha ODOIEHUE C HUM, a TaKXke U3
HEO0OXOMMOCTH 3alllUThI TTPaB 1 UHTEPECOB HECOBEPILIEHHOJIETHETO TP
OOILIEHUM C 3TUM POAMUTENEM, CYAYy C YYETOM OOCTOSITENbCTB KaXKIOIO
KOHKPETHOTO JIeJIa CJIeAyeT OIPEIeIUTh MOPSIIOK TAKOTO OOIIeHMS (Bpe-
MsI, MECTO, TIPOAOJDKUTETLHOCTh OOIEHUS U T.I1.), U3JIOXKUB €r0 B PE30-
JIIOTUBHOM YacTU peIlIeHMS.

[Tpu onpeneneHun nmopsinka oOILEHUSI POAUTENS ¢ PeOEHKOM MPUHU-
MalOTCsI BO BHUMAaHKE BO3PacT peOeHKA, COCTOSTHIE €T0 3M0POBBSI, TIPH-
BSI3AHHOCTh K KaXJIOMY M3 POAMTENield M Ipyrre OOCTOSITeNbCTBA, CIO-
COOHBIE OKa3aTh BO3AEMCTBUE HAa (DU3UYECKOE U MCHUXUYECKOE 3I0POBbE
pebeHKa, Ha ero HpaBCTBEHHOE pa3BUTHE.

B HEKOTOPHIX CITydasiX pOOUTEI MOTYT OBITh OTpaHWYEHEI B peajn3a-
1y cBoux npas. Hampumep, Koraa obiieHre pedbeHka ¢ OTAEIbHO TMPo-
JKMBAIOIIUM POAUTENIEM MOXET HAHECTU Bpel peOEHKY, CYl B COOTBETCT-
Bun c 11. 1 c1. 65 CK P® Bripase oTKa3aTh 3TOMY POIUTENIO B YIOBJIETBO-
peHNu KCKa 00 OIpemejieHNMH IIOpsAIKa €ro y4acTHhs B BOCIIMTAHWU
pebeHKa (HampuMep, Korna OIWH POAMTENb HacTpauBaeT pebeHKa Ipo-
TUB APYTOrO POAMTESI, TPyOO pa3roBapyBaeT ¢ peOEHKOM U T.I1.).

CornacHo 11. 3 ¢T. 66 CK P® B cityyae 3JI0CTHOTO HEBBITIOJHEHUS pe-
IIeHUSI CyIa pOAUTENIeM, ¢ KOTOPEIM IIPOXMBAET peOCHOK (HaIpuMep, He
JaeT APYTOMY POAMUTENIO BUIMTHCS C PeOEHKOM), Cyd MO TpeOGOBAHUIO
poauTesisi, MPOXUBAIOIIETO OTAEJbHO OT peOeHKa, MOXET BbIHECTH pe-
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LIeHNe O Tiepenadye eMy pebeHKa. DTOT BOMPOC PElIaeTcss UCXOMs U3 UH-
TepecoB pebEeHKa U C y9eTOM MHEHMS pebeHKa.

HekoTopbie 0COOEHHOCTY MPUCYIITU TTOPSIKY OCYIIECTBIEHUS POAM-
TENBCKUX MPaB HECOBEPIIEHHOJETHUMH ponuteisiMu. HecoBepieHHO-
JIETHUE POAUTEU HEPEAKO TaKXKe SIBJISIOTCS AETbMU, 3a UCKIIOYEHUEM
CJTydyaeB TPUOOPETEHMS TTOTHON TPaXKTaHCKOW JEeeCTIOCOOHOCTH TTyTeM
BCTYIUIEHMS B OpaK WIM dMaHCUTIAIMU. B TO Xe Bpems y TaKuX «IeTeii»
HWMEIOTCST TIPAKTUYECKHU T€ € caMble POIMTEIbCKUE TpaBa, 4TO U y CO-
BEPLIEHHOJIETHUX ponuTeseil. OgHaKo 3aKOHOAATeNb TOBOPUT HE O Tpa-
BE Ha BOCIIMUTAHWE HECOBEPIICHHOJIETHUMU CBOMX NIETEell, a O MpaBe Ha
ydJacTue B BOCIIMTAHUM, TIOAPa3yMeBasi, YTO OCHOBHOE BOCITUTAHUE JAeTeN
OyIoyT OCYLLECTBJIATH IPYTMe JIMLA, Ha3HAUYEHHBIE ONEKYHaMH, IpeXIe
Bcero 6adyInka v IeayInka.

HecoBepiieHHOIETHIE POMUATETN UMEIOT TTPABO:

— Ha COBMECTHOE TTPOXKUBAHUE C PEOEHKOM;

— Ha y4acTH€ B €r0 BOCITUTAHUU;

— MPU3HABATh U OCIApUBATh CBOE OTIIOBCTBO MU MAaTEPUHCTBO Ha 00-
IUX OCHOBAHMUSIX;

— TpeboBaTh 0 MOCTMKEHUW UMM Bo3pacTa 14 JieT yCTaHOBJIEHUS OT-
LIOBCTBA (MAaTEPUHCTBA) B OTHOLIEHUY CBOMX JETEN B CyIeOHOM MOPSIIKE.

B cootBerctBuu ¢ 11. 2 c1. 62 CK PD HecoBepllleHHONIETHUE POIUTE-
JIA, HE COCTOSITIINE B OpaKe, B CJydae POXKIEHUs Y HUX peOeHKa U Tpu yc-
TAHOBJIEHWM WX MaTepUHCTBA 1 (MJIM) OTILIOBCTBA BITPABE CAMOCTOSITEILHO
OCYIIECTBIISITh POAUTENLCKHUE MTPaBa MO NOCTMXKEHUU UMM Bo3pacTa 16 Jier.
Jlo mocTUXeHUsT HECOBEPIIEHHOJETHUMU POAUTENSIMU Bo3pacTa 16 jer
peOeHKy MOXET ObITb HazHadyeH oreKyH. IlonoxeHus maHHOW HOPMBI
BCTYIAIOT B IpoTUBOpedne co cT. 26 u 28 'K PD. HecoBepinleHHOIETHHE
POJUTENH MO TOCTUKEHWM UMY Bo3pacTa 16 JieT BlpaBe cCaMOCTOSITENbHO
OCYIIECTBIISAITh POAUTENBCKHE MPaBa, KOTOPbIE BKIIIOYAIOT B cebsl corac-
Ho 1. 1 cT. 28 TK P® mpaBo coBepuiaTh CAETKN OT UMEHU CBOMX MAaJiO-
netHux pereit. [lpu aTom, He OyaydM IMOJTHOCTBIO JEECTIOCOOHBIMU (32
WUCKJTIOYEHVEM POMIUTENEH, COCTOSIINX B Opake, U SMaHCUTMPOBAHHBIX),
HECOBEpIIEHHOJIETHUE PONUTEIM HE BIIpaBe COBepIlIaTh 0€3 corjiacus
CBOVIX poauTeNiell (MHBIX 3aKOHHBIX IPEICTABUTENEI) CHENIKU, TIPEemy-
cMmotpeHHble 1. 1 ¢T. 26 TK P®. Tak, HecoBepIIeHHOJIETHUI POIUTETH
HE MOXET 0e3 corjacusi CBOEro poAMTENsI MPpoaaTh CBOIO KBapTUPY, HO
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MOXET PacIiopsKaThCsl UMYIIIECTBOM CBOETO pebeHKa, B TOM YHCIIe U He-
IBYVDKMMBIM (C COTJIAaCHsI OpraHa OTeKHU 1 ITOITCYNTETLCTBA).

CoracHo a63. 3 1. 1 ct. 65 CK P® poauresnu, oCylIeCTBISIOIIME PO-
IUTebCKUE TIpaBa B yuiepb MpaBaM M MHTEpecaM JIeTeid, HECYT OTBETCT-
BEHHOCTH B YCTAHOBJIECHHOM 3aKOHOM ITOPSIIKE.

CeMeHBIN KOIEKC YCTaHABIMBAET TakKue (POpMBI OTBETCTBEHHOCTH,
KaK:

— JIUIIIEHNUE POIUTEIbCKUX MPaB;

— OrpaHUYEHHUE POAUTEIHCKUX ITPaB;

— oToOpaHue pebeHka 06e3 OrpaHUYECHUS WY JIAIIECHUS POIUTEIb-
CKUX TIPaB.

JlvieHue pomMTENbCKMX TpaB SIBJISETCS KpaliHEl Mepoil OTBETCT-
BEHHOCTH, KOTOpasl MPUMEHSIETCS] B MCKIIOUMTEIbHBIX CIIydasiX 3a CO-
BEpIICHUE POMUTEISIMA BHHOBHOTO IIPABOHAPYIICHHMSI B OTHOIICHWU
cBomx meteil. OToeIbHbIe SJIEMEHTHI JIMIICHUST POAUTEIBCKUX ITPAB MOX-
HO HaWTU B JOPEBOJIOLIMOHHOM 3aKOHOAATEIbCTBE, KOTOPOE HE 3HAJIO
WHCTUTYTOB JIMIIIEHUSI WJIM OTPAaHMYECHUS] POIUTEbCKMX ITipaB. Pomu-
TeJIbCKasl BJIACTh ObIJIa Oe3yIIpedHa U MpeKpallaiach eIMHCTBEHHO eCTe-
CTBEHHOM CMEPTHIO MJIV JIMIIICHUEM BCEX IPaB COCTOSTHUSI, KOTIa AETH He
CJIeNoBaJIM B CChUIKY 3a pomuTessiMu. Hu coBepllleHHBI BO3pacT, HU
BCTYIUUICHME B OpakK, HM XO3SIMCTBEHHAs WIM CITy>KeOHasi He3aBUCMMOCTD
IUATSITU, HA TSDKKOE TIPECTYIUICHHE poamTesieil (ecii OHO He BJIEKIIO 3a
CO0OI JINIIIEHUST BCeX MPAB COCTOSTHUS), HM OYEBUIHAST OITACHOCTH OT PO-
JATENbCKOM BJIACTU IS IeTel He mopakajld 3TOi BJacTU. 3[eCh CKa3bIBa-
€Tcsl MATPUAPXAIBHBIIA B3[VISIL HA 3HAYEHUE POIUTEILCKOTO aBTOpPUTETA .

Kak HakazaHwe miIsd poguTeNeil MX BIACTh IIpeKpallajach B CIydae
OCTaBJICHUST CBOMX JIETEH, 32 CBOMHUYECTBO TOYEPH 1 32 KPOBOCMEIIIEHIE
MpU BCTYIUIEHUM OTLIA WJIM MaTepu BO BTOpPOI Opak, Ipu 30yIroTpedJie-
HUU POAUTENLCKOM BIIACTBIO?.

Poccuiickoe cemeiinoe 3akoHOAATEILCTBO 1918 1 1926 rr. moapo6HO
HE peryJIMpoBaio BOIIPOCH! JINIIEHUS] POOUTEIBCKUX TIPaB, OrpaHUIINBA-
SICb TeM, YTO 3TU BONPOCHI ObLIM MOIBEIOMCTBEHHBI CYIy U POIUTENH,
JINIIIEHHBIE POAUTENIbCKUX ITpaB, COXPaHSIIN IIPaBO Ha OOIIeHUe ¢ peOeH-
KOM, €CJIA 3TO He OKa3bIBaJIO MaryOHOro BO3AEIICTBMS Ha HETO, a TAKXKE
00513aHHOCTb CO/IepXKaTh pedeHKa.

"' Cm.: 3aeoposciuii A. M. Kypc cemeiinoro npasa. C. 248—250.
2 CM. TaM xe.
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IIpaBoBasi CyIIHOCTb JIMIIIEHUSI POMUTEIHCKMX IIPaB COCTOMT B IIpe-
KpalleHUH POOUTEIFCKUX OTHOIIEHUH (TIpaB M O0SI3aHHOCTEH B OTHOIIIE-
HUSX MEXIY POIUTEISIMUA U IETEMHU), 32 HEKOTOPBIMU NCKITIOUCHUSIMUA.

YcnoBusMU MpUMEHEHUS TaKOW OTBETCTBEHHOCTH SIBJISIIOTCS:

1) npenycmotpeHnHoe cT. 69 CK P® npaBoHapyliieHue pOIUTENCi 110
OTHOIIEHMIO K peOEHKY, a B HEKOTOPBIX CIIydasiX IPYIMX CBOUX AETei M
cynpyra B opme 1eiCcTBUS UIu Oe3eiiCTBUS;

2) BuHOBHOE AesiHue (B 1. 12 mocraHoBineHus I1nenyma BepxoBHoro
Cyna P® or 27 mag 1998 r. Ne 10 «O mpMMeHEeHUN CyIaMu 3aKOHOAA-
TeJIbCTBA TIPU pa3pelllecHNH CIIOPOB, CBSI3aHHBIX C BOCITUTAHUEM JIETEi»
Pa3BICHSIETCS, YTO HE MOTYT OBITh JINIIIEHBI pOAUTEIBCKUX ITpaB JIUIA, He
BBITOJIHSIIONIYE€ CBOM POIMTENIbCKME O00S3aHHOCTU BCJIEACTBUE CTEYEHMS
TSDKEJIBIX 0OCTOATEbCTB U 110 IPYTUM MPUYMHAM, OT HUX HE 3aBUCALLUM
(HammpuMep, TICUXMIECKOIO pacCTPOMCTBA MJIM MHOTO XPOHWYECKOTO 3a-
OoJieBaHMS, 32 UCKITIOYEHWEM JIUII, CTPANaIONINX XPOHNYECKUM aJIKOTO-
JIN3MOM WJIM HapKoMaHuel). B yKazaHHBIX Cllydasx, a Takke Koraa Mmpu
pacCMOTPEHUU JieJia He OyIeT YCTaHOBJIEHO JOCTAaTOYHBIX OCHOBAHUIM IS
JINIICHUST POAUTENeil (OMHOTO M3 HUX) POOUTEILCKUX IIpaB, CyId MOXKET
BBIHECTHU pellieHre 00 0ToOpaHM pebeHKa U Tiepeaayde ero Ha roredyeHre
OpPraHOB OMNEKU U MOMEeYUTENIbCTBA MIPU YCIOBUM, YTO OCTaBJIEHUE peOeH-
Ka y poguteneit omacHo mjis Hero (1. 2 ct1. 73 CK));

3) HApYIIUTENb HE JINIIIEH JeeCTIOCOOHOCTH (HEIeeCITOCOOHBII MOXKET
OBITh OTPAHWYEH B POAUTEILCKUX TTPABAX);

4) pebeHOK He JOCTUT COBEPLIEHHOIETUSI.

Henp3ss mUIIMTL pOAMTENCKUX IIPaB B OTHOIICHUM €IlI€ HE POIUB-
IIMXCS IETEN.

OcHOBaHUS i1 JINIIEHWS POIMTENIbCKUX IIpaB IIPEIyCMOTPEHHI B
cT. 69 CK P® u paswsicHensl B 1. 11 noctaHoBnenus Inenyma BepxoB-
Horo Cyna P®D ot 27 mast 1998 r. Ne 10. Kak mpaBuiio, Ha IIpakTHKE OI-
HOBpPEMEHHO MMEET MECTO HECKOJIPKO OCHOBAHUIA.

K Hum oTHOCATCS:

1. YkiIOHeHUe poaMTesieil OT BBIIOJHEHUS POAUTEILCKUX 00sS3aHHO-
creii. OOHO M3 CaMBIX PacCIpPOCTPAaHEHHBIX OCHOBAHMII BBIpaXKaeTcs B
OTCYTCTBUM 3a00THI O HPABCTBEHHOM M (DM3MYECKOM PA3BUTUHM JIETeii, 00
UX OOYYEeHUM; B YMCJIE TAKUX OCHOBAHWII TaKXe OCTaBJIeHUE NeTei Oe3
MPUCMOTpa, 3JTIOCTHBIN HETUIaTeX aJIMMEHTOB.
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2. Otka3 6e3 yBaXXUTEJIbHBIX IPUYMH B3SITh CBOETO peOeHKa U3 pPO-
IWJIBHOTO IOMa JIM0O0 M3 MHOTO JIeYeOHOTO, BOCIIMTATEILHOTO YIpeXIe-
HUS WU U3 IPYTUX aHAJOTUYHBIX YUpeXneHnil. B KauecTBe yBaXKUTEIb-
HBIX MPUYMH MOTYT OBITh NPU3HAHBI HEBO3MOXHOCTbH 3a0paTh pedeHKa
BCJIEICTBME OTCYTCTBUSI YCJIOBUI IJIs TIPOXUBAHUS, pOXIEeHUE pedeHKa
OeXXEeHKOI, INIIOM, He NMEIOINM TpaXIaHCTBa, paboTHl, 1 T.I1. [1pu -
IIEHWU POIUTENICKUX TPAB B CBS3W C TEM, UYTO POIMUTEIN OTKA3BIBAIOTCS
B34Th peOEHKa U3 POAUILHOTO JOMa WUJIM MHOIO JETCKOTO YYPEKIACHUS,
CyI HOJDKEH BBIICHUTH OTCYTCTBUE YBaXXUTEJIbHBIX IMpuuMH. Tak, ITpu-
MOPCKHMM KpaeBbIM CyIOM OBIIO OTMEHEHO pelreHue IlepBopedeHCcKOro
paifoHHOTO Cy/ia O JIMIIIEHUU OTIa pebeHKa POMUTETHCKUX TPAB B CBSI3M C
TE€M, YTO OH 0€3 YBaXXMTEJbHBIX MPUYMH HE 3a0upaeT A04Yb U3 IE€TCKOIO
moMa. JlokazaTeslbCTB TOTO, YTO OTBETUMKY IIpeIiarajoch 3a0paTh M0Yb
M3 JETCKOTO IOMa, HO OH OTKa3aJjcs, B Aeie HeT. OTBeTYMK CChIIAJICS Ha
TO, YTO OH HE MMEEeT BO3MOXHOCTH 3a0paTh peOeHKa, TaK KaK €ro CeMbs
M3 IISTY YEJIOBEK MPOXUBAET B OMHOKOMHATHOM KBapTUpPE, a MpOXKUBa-
HUE JoYepH OTAEIbHO B XKWIOM ITOMEIIEHNH, Ha KOTOPOe OHA COXPaHsIeT
MpaBo, B CWJIY €€ BO3pacTa HEBO3MOXHO. [IpencraBieHHOe OTAEIOM 00-
pa3oBaHUs aAMUHUCTPALIMKU paiioHa 3aKJTIOYEHUE TI0 paCCMaTPUBAEMOMY
CYJIOM BOIIPOCY HE COAEPKaJ0 CBEAECHUI O MPUYMHAX, I10 KOTOPBIM OTel]
pebeHKa He 3aHMMAeTCsl ero BOCIMTAHMEM, a TakKXke O >KUJIUIIHO-
OBITOBBIX M MATEPAAIBLHBIX YCJIOBUSAX OTBETUMKA! .

3. 3noynotpebiaeHre CBOMMU POIUTENbCKUMU TIpaBaMU, T.€. UCIOJIb30-
BaHME 3THX NpaB B ylepd nHTepecaM nereil. Hanpumep, cosnanue npensr-
CTBUIi B 00y4eHUM, CKJIOHEHHE K TIOTIPOIIIAHNIECTBY, BODOBCTBY, ITPOCTH-
TYLIWH, YITIOTPEOJICHNIO CIIMPTHBIX HATTMTKOB MJIM HAPKOTUKOB M T.11.

4. ZKectokoe obpaileHue ¢ AeTbMU. Takoe OTHOIIEHUE MOXET MPOSIB-
JISThCS HE TOJIbKO B OCYILIECTBJICHUM POAUTENSIMM HACWIMS Had JETbMU
00 B IMOKYIIEHWM Ha UX ITOJIOBYI0O HETIPMKOCHOBEHHOCTh, HO U B TIPH-
MEHEHUN HEIOITyCTHUMBIX CIIOCOOOB BOCIIMTAHUS, B TPyOOM, IIpeHeOpe-
KUTETHHOM, YHIKAIOIIEM YEJIOBEYECKOe ITOCTOMHCTBO OOpaIleHuH ¢
JIETbMU, OCKOPOJIEHWH WJIN SKCIUTyaTaluu aeteil. Hacuire MoxeT ObITh
Kak ¢u3myeckuM, Tak u TicuxudeckuMm. [lox ¢dusmyeckuM Hacuimem
TMOHUMAETCSI peajlbHOe WM MOTCHIINAIIPHOE TTpUINHEeHNe (U3NIEeCKOTO
Bpena (HapylleHWe aHaTOMO-(PU3MOJIOTUYECKON IIEJIOCTHOCTH YeJIoBe-
ka). [To xapakTepy OHO MOXET BhIpaXXaTbCsl B HAHECEHUHU YAapoB, M000-

! CMm.: Cyne6Has npakTuka 1o ceMeitHbIM criopam. C. 108—109.
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€B, paHEHUI M B NHOM BO3IEHCTBUM Ha HAapyXXHBIE TTOKPOBHI TeJIa YeJI0-
BeKa ITOCPEICTBOM ITPUMEHEHUsT (DU3NIECKOI CHITBI, OPYKUSI JIMOO MHBIX
MPEeIMETOB, KUIKOCTHEIX, CHIITyYMX BellecTB U T.1I. I[Icuxmaeckoe Hacu-
JIie MOXET BKJIIOYaTh B ce0s1 MpUUMHEHUE AYIIIEBHOM WJIM MCUXUYECKOM
TPaBMBbI, a TaKXKe OTpaHMUYEHHME CBOOOIBI BOJIEU3BSIBICHUST (HE3aBHUCHUMO
OT peaTbHOCTH HACTYIUIeHUs (pu3maeckoro Bpena). Pusmdeckoe HaCHIINE
¥ TICHXNYECKOe HACWIIHE, KaK IMPABUIIO, B3aMMOCBSI3aHEI MEXXIY COOOIA.

5. XpoHUYECKUI aJTKOTOJM3M WJIM HapKOMaHUs, YTO NOJKHO ObITh
MOATBEPXKICHO MEOWLIMHCKMM 3akmodyeHueMm. [lpusHaHue oTBeTYMKa
OTPaHMYEHHO AEECITOCOOHEBIM IIPU 3TOM He 00s13aTeTBHO.

6. CoseplileHr€ YMBIIUIEHHOIO IMPECTYIUIEHUS MPOTUB XWU3HU WIK
3[I0POBbSI CBOMX JI€TeH JIMOO MPOTUB XXU3HU UJIU 3M0POBBS CYMpyTa, 4To
JIOJKHO OBITh YCTAaHOBJIEHO MPUTOBOpOM cyna. IIpu atom bopma ymeIiciaa
3HAYCHUsS HE NMEeT.

JInmenne poouTeTbCKUX MPAaB BO3MOXHO TOJIEKO B CyIeOHOM TTOPSII-
Ke. Jlena o MUIIEHUM POAUTENBCKUX ITPaB pacCCMaTPUBAIOTCS pailOHHBIMU
cymamu (1. 4 4. 1 cr. 23, cT. 24 I'TIK). TeppuropuaabHas MOACYTHOCTb
OIIpeNeIIsIeTCSI MECTOM JKUTEJIbCTBA OTBeTUYMKA. JIWIa, KOTOphIE MOTYT
TOJATh 3asBJICHNE O JINIIEHWN POOUTEILCKUX MPaB, OIpeNesIeHb B 1. 1
ct. 70 CK P®. K HUM OTHOCSTCS:

— OIWH U3 poauTeseii, He3aBUCUMO OT TOTO, IPOXMBAET JIU OH BMeE-
cTe ¢ peOEHKOM;

— JIN1a, 3aMEHSIIOIINE POIUTEIIE: YCBIHOBUTEH, OTIEKYHBI, TIOTIeUH-
TeJIU, IPUEMHbIE POIUTENH;

— MIPOKYpOp;

— OpraH WIH yYpeXIeHNe, Ha KOTOPhIe BO3JIOKEHBI 00SI3aHHOCTH TI0
oXpaHe TIpaB HECOBEPIIECHHOJIETHUX AeTeil (OpTraHBI OINEKW WM ITOTIeYH-
TeJIbCTBA, KOMMCCHHM MO AeJIaM HECOBEPIIEHHOJETHUX, YUPEXIECHUS IS
NeTe-CUPOT U AETEl, OCTaBIIMXCS O€3 MONeYeHus pOAUTENEN: ToMa pe-
OeHKa, IIKOJIBI-MHTEePHATHI, TETCKHAE I0Ma, TOMa MHBAINIOB, COLIMATh-
HO-peabMINTALIMOHHBIE LIEHTPHI IS HECOBEPIICHHOJNICTHUX, IIEHTPHI
TOMOIIM AETSIM, OCTaBLIMMCSI O€3 IOIeYeHUs] pOAUTeNeil, TeppUTOpU-
aJbHBbIE IIEHTPHl COLIMAJIBLHOM ITOMOIIM CEMbE M HETSIM, COLIMAJIbHBIC
TIPUIOTH VTS IIeTell M MOAPOCTKOB, MHTEPHATHI IS IEeTel ¢ (hM3NMIECKH-
MU HEeIOCTaTKaMM U 1Ip.).

B cyneGHol mpaKTUKe BO3HMKAJI BOIMPOC: BIIpaBe JU YIIOJHOMOYEH-
HBIH 110 TIpaBaM pebeHka B cyobekTe Poccuiickoit Menepariiin o6paTUTh-
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Cs B CyIl B MHTepecax HeCOBEPIICHHOIETHETO TpaXKIaHUHA C 3asBIEHUEM
0 JIMIIEHUN OTHOTO M3 POOUTENICH POOUTEILCKUX MPaB, €CIIM TaKOe IT0JI-
HOMOUME OIpeesieHO B 3aKOoHe cyobekTa Poccuiickoit Menepanmu? I1o-
CKOJIBKY TpOLIeCcCyaIbHOE 3aKOHOAATEIbCTBO HAXOMUTCS B MCKIIIOUHM-
TeJbHOM BemeHun Poccuiickoit Degepaiinu, a IeMCTBYIOIIEE MMPOLIECCY-
albHOE€  3aKOHOIATEICTBO MCKITIOYAET BO3MOXHOCTH OOpalleHMS
YITOJTHOMOYEHHOTO IT0 TIpaBaM pebeHKa B cyobekTe Poccuiickoit Dene-
paluM B Cyd B MHTepecax HeCOBEPIIEHHOIETHEro TpaXKIaHHA C 3asiBJIe-
HUEM O JIMIIIEHWU OTHOTO M3 POAUTENIel POAUTEIbCKUX IIpaB, TO Iepe-
YeHb JIMII, YKa3aHHBIX B II. 1 ¢T. 70 CK P®, gBnsgercss ncuepnbBaloOmmM
(0630p cymebHOI TTpakTUKKN BepxoBHoro Cyma P® 3a BTOpOit KBapTan
2004 r. 1Mo rpaxnmaHCKUM JeJiaM, YTBepXIEHHbIN mocTaHoBleHueM Ilpe-
suauyMa BepxoBHoro Cyna P® ot 6 okTs16ps 2004 1.).

O0s13aTeIbHBIM TIPM PACCMOTPEHUU OENI O JIUIICHUMW POIUTEIBCKIX
TpaB SBIISICTCST y4acTHe B MpOIiecce IPOKYypopa M OpraHOB OIEKH U I10-
MEYNTEIHCTBA HE3aBUCHMO OT TOT'O, MOJAJIM OHU 3asiBJIC€HUE O JIMIIEHUN
POOUTENBCKUX MpPAB WIKM HeT. PaspellleHue CIOPOB O JUILEHWH DPOAM-
TEJTbCKMX IIPaB OCYIIECTBIISICTCS CYIOM Ha OCHOBAaHWM aKTa 00OCIIenoBa-
HUSI YCIIOBHMH KM3HU peOeHKA M 3aKJTI0YEHMST CO BCeMU COOpaHHEBEIMHU 10
JieNty nokazareiabcTBaMu. K TakuM qoKazaTeabCTBaM OTHOCSTCS ITOKa3a-
HUSI CBUAETENCH, 3aKII0YeHUEe dKcrepTa (Hampumep, 00 OCBUICTEIbCT-
BOBaHMU peOCHKA B LIEJISIX YCTAHOBJICHMSI HAHECEHUS €My TeJIECHBIX I10-
BpEXICHMIT), MMCEMEHHBIE N0Ka3aTeabCTBA (IIPUTOBOP CyIa IO AENIy O
3JIOCTHOM YKJIOHEHUHM OT YILIaThl AIMMEHTOB) U JIp.

B ToM ciyyae, eciiu peGeHOK pOAUTEISl, B OTHOLIEHUN KOTOPOTO I10/1a-
HO 3asiBJieHne, 1ocTur 10 JieT, ero MHeHIEe MOXeT OBITh yuTeHO cymoM. O-
HaKO COoIIacus peOeHKa Ha JIMIIeHE pOINTEIbLCKIX IpaB He TpedyeTcs.

B pelrleHun cyna o JUIIEHUU POAUTENLCKUX MTPaB JOJDKHO OBITh YKa-
3aHO, KOMY Ilepefaercs peOeHOK Ha BOCIUTAHME: APYTOMY DPOIMTEIO,
OpraHy ONEKHU U IIOIEYNTEIbCTBA WM OIEKYHY (IIOTIEYMTEI0), €CI OH
yXe Ha3HaueH B YCTaHOBJIEHHOM mopsiake. Kpome Toro, cym TomKeH pe-
LIXATH BOIIPOC O COAEPKaHUU peOeHKa.

IIpu HEeBO3MOXHOCTM TiepeldaTh pebeHKa APYroMy POAUTENIO0 WIN B
cyJae JIMIIECHUS pOOUTEIbCKUX IIpaB 000MX pOIMTENIel, KOTIa OIEeKyH
(TTorteynTeNh) ellle He Ha3HAYeH, peOCHOK MepeaaeTes CYIoM Ha IToleye-
HHE OpraHa OIeKU U ITOIeYnTeIbCTBA.
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[Tpu 3TOM HEOOXOAMMO UMETH B BUY, UTO Mepeaaya pebeHKa Ha BOC-
MUTAaHWE POICTBEHHWKAM W IPYTUM JIMIIAM IOITyCKAETCS TOJBKO B CIY-
yae, KOTJa 9TH JIMIIa Ha3HAYEHBI €T0 ONEKYHAMM WJTU TIOTICUUTEISIMH.

IIpu nmepenavye pebeHKa Ha IOIEYEHUE OPTaHOB OIEKU W TOMEYM-
teabeTBa (1. 5 ¢T. 71, 1. 121 CK) cyny He caemyeT periaTh BOIIPOC O TOM,
KaK IOJDKHA OBITH OIpenesieHa 3TUMU OpraHaMM Ccyab0a pedeHKa (rome-
IIEHNEe B JIETCKOE yUpekIeHMe, IIKOTy-UHTepHAT, Ha3HaYeHue OoTleKyHa
M T.11.), TIOCKOJIbKY BBIOOp CITOCO0a yCTpOICTBA IeTeli OTHOCUTCS K KOM-
MEeTeHLINY YKa3aHHBIX BBIIIIE OPTAHOB.

B TeyeHme Tpex gHeH co IHS BCTYIUICHMS B 3aKOHHYIO CHJIY PEIICHMS
cy/a o JIUIIIEHUHW POAMTEILCKUX TIPAB Cy/ 00sI13aH HAIPABUTh BBHITTMCKY U3
3TOTO PEIIeHUS B OpraH 3allMCU aKTOB I'PaKAaHCKOTO COCTOSIHUS IO MEC-
Ty TOCYIapCTBEHHOI PeTUCTpaALIMU POXICHMS peOeHKa.

JImmenne pomUTELCKUX TIPaB SIBIISIETCS MCKITIOUUTETBHON Mepoi 1
BJIEYET 3a COOOI yTpaTy pOIUTEISIMUA HE TOJIBKO TeX MpaB, KOTOPbIe OHU
WMEIU [0 AOCTWXKEHUS NeTbMU 18 JIeT, HO M ApYruX, OCHOBAaHHBIX Ha
daxTe poacTBa ¢ peOEHKOM.

IMocnenctBust MUIIEHUS POAUTENBCKUX MPAaB MOTYT OBITh KilacCUbU-
IIMPOBAHBI TTO OTPACTIEBOMY MPU3HAKY:

a) IpenyCMOTPEHHbIE CEMEMHBIM 3aKOHOIATEILCTBOM;

0) MpeayCMOTpEeHHBIE TPaXXIaHCKUM 3aKOHOIATEIbCTBOM (HACIIENCT-
BEHHBIM, XXVUTUIITHBIM);

B) TpPEIyCMOTPEHHBIE TPYIOBBIM 3aKOHONATELCTBOM UM 3aKOHOJA-
TEJIbCTBOM O COLIMAJIbHOM O0€CTICUEHUM;

I') MPeayCMOTPEHHBIE AAMUHUCTPATUBHBIM 3aKOHOIATETLCTBOM.

Taxk, ponuTenu, INIIEHABIE POIUTEIBCKIX IIPAB, TEPSIOT IIPABO;

— Ha BOCITUTaHUE;

— Ha IpelCcTaBJIeHUe U 3allIUTy MHTEPECOB NIETEN;

— Ha UCTpeOOoBaHUE ACTEI OT IPYTUX JINIL;

— Ha Jady comacus Ha yCchIHOBiIeHMe. [Ipy 3TOM yCBIHOBJICHHE BO3-
MOXHO He paHee MCTEUEHUs IIeCTU MECSIIEB CO THs BBIHECEHUs pellle-
HUS Cyla O JIMIIEHUU POIUTENbCKUX MPaB;

— Ha Jady coIJlacusl Ha COBepIlIeHMe CIeJIOK IeThbMU B Bo3pacTe oT 14
1o 18 Jer;

— Ha aJIJUMEHTHI OT COBEPIIEHHOJIETHUX IETEH;

— Ha a4y coIiacusl Ha 9MaHCUIIAIIHIO;
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— Ha MoJIydYeHHe MOCOoOMi, TIEHCMOHHOE 00eCIIeueHre OCie CMEPTU
JIETEI;

— Ha HacJielIoBaHUE 110 3aKOHY.

CornacHo ct. 91 2KK P® nuieHne ponuTeIbCKUX IpaB SBJISETCS OC-
HOBaHHUEM JUISI BBICEJICHMST U3 XXUJIOTO TTOMEILeHUs] pOauTesei, TUIIeH-
HBIX POIUTEIBCKUX IIPaB, €CJIM COBMECTHOE ITPOXMBAHNE 3THUX IpakaaH C
JIETbMU, B OTHOIIIEHWM KOTOPBIX OHU JIMIIIEHBI POIUTEBCKUX TIPAB, TIPH -
3HAHO CYIOM HEBO3MOXHBIM. B TOM ciiydae, eciau poauTesn U AeTU Tpo-
XXKWBAlOT B KBApTUPE WIM JOME, NPUHAMIEXKALIEM UM Ha MpaBe OOLIeH
COOCTBEHHOCTH, WJIM COOCTBEHHUKOM XWJIOTO TIOMEIIIEHUS SIBJISIETCS] CaM
pOIUTENb, JIMIIEHHBI POAUTENICKUX IIpaB, 3aKOHOMATENb HE TIpeidy-
CMaTpUBAET JINILIEHUE POAUTEILCKUX MTPaB COOCTBEHHMKA XWJIbsI B Kaue-
CTBE OCHOBAHMSI TPEKPAIIEHUS IpaBa COOCTBEHHOCTU Ha XUJIO€ TMoMe-
IIEHNE, TTO3TOMY U BBICEJIEHUE €r0 HepeabHO. B crly HEBO3MOXHOCTH
MPOXWBAaHMUS COBMECTHO C POAUTEJIEM, JINIIEHHBIM POIUTENICKUX TIPAB,
pebeHOoK TepecessieTcsl KO BTOPOMY POAUTENIO (€CIU MOCAETHUMN TTPOXKM-
BaeT OTIEIbHO) WIM Ha IUIOIIAAb OIeKyHa (momeuuTens). B Ttakoit cu-
Tyaluy 3a peOeHKOM COXpaHSIeTCS IIpaBO COOCTBEHHOCTH Ha XWJIOE I10-
MellleHre, TTpUHaIeXxaliee eMy 1 poauTelio Ha IpaBe o0111eli COOCTBEH-
HOCTH.

B 4ucne orpaHn4eHuii, IPeayCMOTPEHHBIX TPYAOBBIM 3aKOHOIATE b~
CTBOM M 3aKOHOHATEJIbCTBOM O COIMAJIBLHOM OOeCTIeYeHUM, — IIpeKpa-
IeHKe TpaBa Ha:

— TMpemoCTaBJ€HWE JOMOJHUTEIbHBIX OTIYCKOB, YCTaHOBJIEHUE
JIBTOTHBIX PEXKUMOB Tpyda U 1p.;

— IIPeIOCTaBJICHNE OTIYCKa IO YXOmy 3a peOEeHKOM IO TOCTIKEHUS
WM TPEXJIETHETO BO3pacTa;

— YCTaHOBJICHHWE HEMOJIHOTO pabdoyero MHS MM HEMOJHOU paboueii
Henenu,

— TIOJIyY€HHME MOCOOUS MO yXomy 3a PeOEHKOM IO NOCTUXEHUS UM
BO3pacTa MoJjiyTopa JieT U JIp.

ITockonbky B cootBeTcTBUM C 11. 2 ¢T. 71 CK P® nuimenune poauress-
CKUX IpaB HE OCBOOOXIAET POAUTEINIS OT 00SI3aHHOCTHU CONIEPKATh CBOETO
pebenka, cyn B cootBeTcTBuU ¢ 1. 3 cT. 70 Komexca mpu paccMoTpeHUn
Jieyia O JIMIIEHUU POIUTEThCKMX TPAB pelllaeT M BOIPOC O B3bICKAHUU
aJIMMEHTOB Ha pebeHKa HE3aBUCUMO OT TOTO, IIPEIbsBJICH JIM TAKOI HCK.
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[Mpu nueHU poAUTENHCKUX TPAB OJHOTO POIUTENS U Tlepenade pe-
OeHKa Ha BOCIHMTAHWE IPYTOMY POOUTENIO, OMEKYHY WIIM ITOICYUTEIIO
MO0 TIPUEMHBIM POIUTENSIM AJIMMEHTHI B3BICKMBAIOTCS B TIOJIB3Y 3THX
JINIL B COOTBETCTBMU cO CT. 81—83, m. 1 c1. 84 CK P®. Ecnu getu no pe-
LIEHWS BOMPOCA O JIMIIEHUU POAUTENbCKUX TPaB yxke ObUTM MOMEIIEHbI B
IETCKHE YIPEXKIECHUSI, aJIMMEHTHI, B3EICKUBAeMBIC C POOUTENICH, JIUIICH-
HBIX POIAMTEIBCKUX TPaB, 3aUMCIISIIOTCS Ha cYeTa 3TUX yIpeXIeHUM, Tie
VUUTBIBAIOTCS OTAEBHO MO KaxaoMy pedeHKky (11. 2 c1. 84 CK).

[Tpu nuieHU pOOUTETHCKUX IIPaB 000MX POIUTENICH WU OTHOTO U3
HUX, KOTHa Ilepefadya peOeHKa APYroMy POOUTETI0 HEBO3MOXHA, M-
MEHTBI He TIOJIJIEXAaT B3BICKAHWIO OpraHy OTeKH M ITOIeYNTeIbCTBA, KO-
TOpPOMY B TaKMX cllyyasx nepenaercs pedeHok (1. 5 ct. 71 CK), a nepe-
YUCHSAIOTCS Ha JWYHBIA cyeT pebeHka B oTaesneHnn COeperaTebHOro
6aHka PO.

JIvmenue poauTeIbCKUX TTPaB HOCUT OECCPOYHBII XapaKTep, HO He sIB-
JigeTcss OecroBOPOTHBIM. Eciu poauTenn W3MEHSIT IOBeleHue, o0pas
JKU3HM U OTHOIIIEHNE K BOCIIMTAHUIO peOeHKa, TO OHU MOTYT OBITh BOCCTa-
HOBJIEHBI CYJIOM B POIUTENILCKUX ITpaBax B cOOTBeTCTBUU cO cT. 72 CK PO.
Ecnu pebeHOK yCBIHOBJIEH, TO HEOOXOAUMO TIPUHSTHE pellleHni 00 oTMe-
He YChIHOBJIEHMSI, a 3aTEM O BOCCTAHOBJIEHUH B POJIUTEIbCKUX TTpaBax.

Bormpoc o BoccTaHOBIIEHMM POOUTEIBCKUX IPAB PACCMAaTPUBAETCS B
MICKOBOM ITIPOM3BOACTBE PalfOHHBIM CymoM. TeppHUTOpHUaibHAs MOICYI-
HOCTBH OIpENEsISIeTCS TI0 MECTY XKMTEJhCTBA (HAXOXIEHMS) OTBETYMKA.
OTBETYUKOM SIBJISIETCS JIMIIO, HA TTOMEYEHUU KOTOPOTrO HaXOguTCs pede-
HOK (Ipyroi poauTelib, ONIEKYH (IIOTIEYUTEIb), IIPUEMHBIE POIUTENN UIU
JeTCKoe yupexaeHue). Jleno paccMaTpuBaeTcsl ¢ 00513aTEIbHBIM Y9aCTH -
€M OopraHa OIeKW W TIOTIeYMTEThCTBA, a TakKe Mpokypopa. OCHOBHBIM
KpUTEpUEM, UCXOAS U3 KOTOPOro CyI pa3peliaeT Crop, SIBJASIOTCS UHTe-
pechl pebeHka. Hemp3st BOCCTAaHOBUTH B POAMTEILCKHUX TIpaBax, €ClIM pe-
6eHok moctur 10 jieT 1 Bo3paxkaeT mpotuB 3Toro. Ecimn pebeHok He moc-
tur 10 JIeT, To ero MHEHWE JINIITh YIUTHIBAETCS TTPY pACCMOTPEHUH MCKa.

ITpu paccMoTpeHur TpeOOBaHUI O BOCCTAHOBJIIEHMU B POAUTEIBCKUX
npasax cyn, ucxons u3 1. 1 ct. 72 CK P®, nposepsieT, UBMEHUINCh JIN
TnoBeneHne 1 00pa3 XKM3HW POIUTEINICH, INIIEHHBIX POIUTEIIBCKUX IIPaB,
U (M1) UX OTHOLIEHUWE K BOCTUTaHUIO pebeHka. [Ipu 3ToM HeobxoauMo
YUUTBIBATh, YTO CyI HE BIIpaBe yIOBJIETBOPUTH UCK, NaXe €CIU POIUTEN
M3MEHWIM CBOE MMOBENCHVE Y MOTYT HaljieXalliM o0pa3oM BOCIIMTHIBATD
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pebeHKa, HO OH Y€ YCHIHOBJIEH U YCHIHOBJIEHHE He OTMEHEHO B yCTa-
HOBJICHHOM TIOpSIIKE, a TaKKe B Ciydae, Korma peOeHOK, MOCTUTIIIMIA
Bo3pacta 10 jeT, Bo3paxkaeT MPOTUB 3TOTO HE3ABUCUMO OT MOTHBOB, IO
KOTOPBIM OH HE COIJlacéH Ha BOCCTAaHOBJIEHUE POAUTEbCKUX TpaB (I1. 4
ct. 72 CK). B 4uncne mokasaTeabCcTB M3MEHEHHUs ITOBEIEHMS M 00pasa
KW3HU POOUTENIEH MOTYT OBITh MPEXIEe BCETO MUChbMEHHBIE (JOKYMEHT O
MPOXOXAEHUM JIEUEHUs, CIPaBKU W3 HAPKOJOTWYECKOIo AUCIaHcepa,
3aKJII0YEHME OpraHa OIeKM U ITOINeYUTEIbCTBA 00 YCIOBUSIX XXU3HU UCT-
1a), CBUAETENbCKME (ITOKa3aHUS 00 M3MEHEHMU ITOBENEHUs), a TaKXKe
OOBSICHEeHUS UCTIIA.

OIHOBPEMEHHO C UCKOM O BOCCTAHOBJIEHUM B POAMTEIBCKUX MpaBax
MOXeT OBITh PACCMOTPEH UCK TOTO Xe€ JIMIIa O Iepenaye eMy pedeHKa.

Brimmiicka u3 perieHus cyna B Te4eHHe TpeX THel co THS BCTYIUICHMS
pelleHns B 3aKOHHYIO CUJTy HAIIpaBJISIETCS B OPTaH 3allMCH aKTOB TpaK-
JTAHCKOTO COCTOSTHUSL.

Jpyroit Mepoii, CBSI3aHHOU ¢ 0oToOpaHUeM pebeHKa y poauTesiei, HO
yXe 0e3 JIMIIEHUSI POAUTENIbCKUX IIpaB, SBJISETCS OTpaHUYEHUE DPOIM-
TeIbCcKMX TpaB. He Bcerma ata Mepa MOXeT IMIPUMEHSTHCS KaK CAHKITUS
3a BUHOBHOE moBeneHue. OrpaHUYeHUE POAUTEIBCKUX TIpaB SIBJSETCS
TPEBEHTUBHOI MEPOIi, MPUMEHSIEMOI NI o0ecreyeHrsT O0e30MacHOCTH
pebeHKa B OTHOIIEHWU POMUTENEil, KOTOphle HE CIIOCOOHBI ITOHUMATh
3HAYCHNE CBOMX ICMCTBUI M PYKOBOIAWTH MMU, UMEIOT TSIKEJIoe 3a00J1e-
BaHUeE.

OcHoOBaHUEM /I MIPUMEHEHMST Ha3BaHHOU Mephl CIYXKUT OMacHOCTb
OCTaBJICHUS peOeHKa C POIUTEIISIMU:

1) To obcTosATeIbCTBAM, OT HMX HE 3aBHUCSIINM (IICUXMYECKOE pac-
CTPOMCTBO, 00JIE3Hb, CTEUEHUE TSKEJIBIX 00CTOSTEILCTB);

2) BCIENCTBYE MOBEACHUS POIMUTEIIEH, KOTOPOE OMAacHO ISl pedeHKa,
HO HET IOCTAaTOYHBIX OCHOBAHUI IJid JMUIIEHUS POIUTENIbCKMX IIpaB.
Tak, cyn ynOBIETBOPWI UCK COLUATBHO-PEAOMIIUTALIMOHHOTO LIEHTPA B
WHTEpECaX HECOBEPILICHHOJETHENW NOYEPU OO0 OrpaHWYEHUU TpaB MaTe-
pU, IPUHYXIABILIE! ee K CBoeMy 00pa3y XM3HM M0 MCTOBOI Bepe (bpo-
ISDKHAYECTBO, MIPOBEIEHNE BpDEMEHU B MCIIOJTHEHUM PEJIUTUO3HBIX 00psi-
JI0B, CKJIOHEHHE K MOHAIIIECTBY)'.

B nocnengHeMm ciyyae orpaHWYeHUE DPOAWTEIBCKUX TIpaB SIBJISIETCS
BpeMeHHOI Mepoii. Eciiu B TeyeHue IIeCTH MeCSILeB I0Ce BHIHECEHMS

! O603penne: cyne6Hble HoBocTH. 2000. No 3—4.
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CYIOM pelIeHnsT 00 OrpaHUYEHUU POIUTENHCKUX TTPAB POIAUTENN HE U3-
MEHSIT CBOETO ITOBEIeHMS, TO OpPTaH OINEKW W TOIEYMTEIhCTBA 00sI3aH
MPeIbIBUTE UCK O JINIIEHUW POIMTENIECKUX MpaB. B MATepecax pebeHKa
3TOT CPOK MOXKET OBITh COKpAIIIECH.

Kpyr nuii, KoTopsie MOTYT MPEIbIBUTE UCK 00 OrpaHUYEHUN POIM-
TeJTbCKUX IIpaB, boJiee MIMPOKUI TI0 CPAaBHEHUIO C KPYTOM 3asiBUTEJIEH 110
JejaM o JIMIIEHUN pOAUTEIbCKUX MpaB. K HUM OTHOCSITCS OJIM3KHE POII-
CTBEHHUKU peOEHKA, OpPTraHbl U YUPEXIEHNsI, HA KOTOPbIE 3aKOHOM BO3-
JIOXKEHBI O0SI3aHHOCTH IT0 OXpaHE€ IpaB HECOBEPLICHHOJETHUX IETEH,
00pa3oBaTeIbHBIC M OPYTHE YIpEeXKIeHMSI, IIpoKypop. [Ipokypop u mpen-
CTaBUTEJIb OpraHa OIEKH U MONEUYNTENIbCTBA TOKHEI YIaCTBOBATh B pac-
CMOTPEHUM JIe]1 00 OrpaHUYEHUN POTUTETBCKUX MPaB.

ITpoueccyanbHble 0COOEHHOCTU PAaCCMOTPEHUS e 00 OrpaHUYeHUuN
POIMTENBCKUX IIPAB AHAJIOTUIHEI OCOOCHHOCTSIM pAacCMOTpPEHUS IeNl O
JINIIEHUHN POOUTETHCKUX TIPaB.

IMocnencTBrst orpaHWYEeHUsT POOUTEILCKUX ITpaB ONpeneieHbl cT. 74
CK P®. OHu BO MHOIOM CXOJHBI C ITOCJIEICTBUSMU JUILIEHMUS POIUTEb-
CKHUX TIPaB; B YACTHOCTH, POOUTEIN YTPAUMBAIOT IIPAaBO HA BOCITMTAHME,
00pa3oBaHIe pebeHKa, 3alIUTy €To IIpaB 1 MHTEPECOB, TIPaB, IIPEIyCMOT-
PEHHBIX TPYIOBBIM 3aKOHOJATEbCTBOM M 3aKOHOIATEJILCTBOM O COLIM-
aJIbHOM 00€ecIieYeHNH, HO HE YTPauMBalOT 00SI3aHHOCTD 10 COIEPKAHUIO
pebeHka. B To ke BpeMsI ITOCIeICTBUS OTPaHNICHUSI POIUTEIBCKUX TIpaB
MMEIOT oNpeIeeHHbIE 0COOEHHOCTH 10 CPaBHEHUIO C JIMIIIEHUEM POIM-
TEJIHLCKUX TPaB:

— MpaBa U 00SI3aHHOCTU POAMTENIEH He MpPEKpallaroTcs, a JUIIb Orpa-
HUYMBAIOTCSA, U, KaK IIPaBIJIO, OTpaHNICHNE HOCUT BPEMEHHBIN XapaKTep;

— POIUTEJIIM MOTYT OBITh pa3pelIeHbl KOHTAKTHI ¢ peOEHKOM B COOT-
BeTcTBUU co cT. 75 CK PD;

— He MpeKpallaTCcsd alMMEHTHBIE 00s3aTeNIbCTBA, HACEICTBEHHBIE
MPABOOTHOIIIEHUSI;

— MHEHME POINTEIICH YUUTBIBACTCS ITPY M3MEHEHNH (paMIIK pebeHKa.

B cnyyae ecnu oba poauTensi orpaHUYeHbl B POAUTEILCKUX ITpaBax,
HET B XXMUBBIX IPYTOro POIUTEIS WIIM OH JIMIIIEH POAUTEIbCKUX MpaB JINOO
MECTO HAXOXICHUS €r0 HEU3BECTHO U HET APYruX OJIM3KUX POACTBEHHM-
KOB, CyJ IlepeaeT pebeHKa Ha MOoIleYeHe opraHa ONeKH U MOITeYNTEehb-
CTBa, KOTOPHIW BIIpaBe IepeaaTh peOeHKa Mo ONeKy (IOMeYNTETbCTBO),
B IMPUEMHYIO CEMbIO, IETCKUI1 JOM ceMeitHoro tura u T.1. [lepemava pe-
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OeHKa Ha YCBIHOBJIEHHE 0e3 coryiacusi poauTeneil, orpaHUYEHHBIX B PO-
JIUTETHCKUX TIPaBax, He MOTyCKaeTCsl.

B teueHue Tpex mHeil ¢ MOMEHTa BCTYITJICHUS pElIeHUs] B 3aKOHHYIO
CUJTY Cy[l HalpaBJIsIET BBIMTUCKY U3 PELIEHUS cya 00 OTpaHUYEHUU B PO-
JIUTETBCKUX TPaBaxX B OPTaH 3aMuCcy aKTOB IPaKAaHCKOTO COCTOSTHUSI.

B mocnemyroriem orpaHrueHNe POIUTETHCKUX TTPAB MOXET OBITh OT-
MeHeHo cyaoM B ropsinke cT. 76 CK P®. Eciu ocHOBaHUS, B CUJTY KOTO-
pBIX ponuTeau (OAWH U3 HUX) OBLIM OTpaHWYEHBI B POAMTEIBCKUX Tpa-
Bax, OTMAJM, Cy[ MO WUCKY poauTeneil (OMHOTO M3 HUX) MOXET BbIHECTH
pelIeHre 0 BO3BPAICHUM pEeOEHKA pOIUTENIM (OMHOMY U3 HUX) U 00
OTMEHE COOTBETCTBYIOIINX orpaHn4yeHuid. Cyn ¢ yueToM MHEeHUs pedeH-
Ka BIpPaBe OTKa3aTh B yIOBJIETBOPEHUU KMCKa, €CJIA BO3BpallleHNE peOEH-
Ka pomuTesnssM (ODHOMY M3 HUX) MPOTHMBOPEUYMUT ero MHTepecam. Corja-
cue pebeHka, mocturiiero 10 jer, Ha OTMEHY OTpaHWYEHUS] POIUTENb-
CKUX IpaB He TpedyeTCs.

OrnepaTUBHOW MEpOil aIMUHUCTPATUBHOTO BO3IECUCTBUSI U OIHOBpE-
MEHHO 3alllUThl MIPaB HECOBEPIIIEHHOJIETHETO, HE CBSA3aHHOU C JIUIIIEHU-
€M WJIM OTPAHUYEHUEM POIUTENIbCKUX TIPAB, SIBJISIETCSI OTOOpaHue pedeH-
Ka TpU HETOCPEACTBEHHON yrpo3e XM3HM peOeHKa WA ero 310POBBIO.
JaHHas Mepa MMeeT CIIeLyIolIe OCOOEHHOCTH:

1) ocHOBaHUEM SIBJISIETCSI HETIOCPEACTBEHHAsI yIpo3a XU3HU pedeHKa
WA €Tr0 3JJ0POBBIO, YTO BBIPAXKAETCST B (PU3UYECKOM, TICUXOJIOTUIECKOM
BO3IIENICTBMM Ha pebeHKa, ocTaBleHNe pebeHKa B OMAacHOCTH, Oe3 TpH-
CMOTpa, ofleXbl, MUTaHus. [Ipy 5TOM y4UTHIBAETCSI BO3PACT peOEHKA;

2) HEOOXOAMO OIepaTUBHOE YCTPAHEHUE YTPO3bl MIJIs CIIACEHUS pe-
OeHka;

3) maHHas Mepa MOXeT OBITh TIPUMEHEeHa He TOJILKO K POIUTENISIM, HO
M K IPYTUM JIMLIaM, Ha TTOIIEYEHU U KOTOPBIX HAXOAUTCS peOEHOK;

4) pemeHue 06 oTOOpaHUM pedeHKAa HOCUT agMMHMCTPATUBHBIN Xa-
paKkTep ¥ MPUHUMAETCSI OPTAHOM MECTHOTO CAMOYTIPABJIEHUS;

5) ocyliecTBieHWe JaHHONH MephI TTPOU3BOIUTCS OPTaHOM OMEKH M
TOTEYUTENBCTBA;

6) 0 MpYMEHEeHUM TaHHOI Mepbl JOJKEH OBITh YBEJOMJIEH TIPOKYPODP.
B ToMm cityuae, ecnv mpoKypop He COTjlaceH C JaHHOI MepOli, OH BITpaBe B
cootBeTcTBUU co cT. 28 DenepaiabHOro 3akoHa oT 17 suBaps 1992 r.
Ne 2202-1 «O npokyparype Poccuiickoit ®denepaiiyin» TpuHECTH IIPOTECT
Ha aKT, HapyllaoIIUil MpaBa 4eloBeKa W TpaXTaHWHA, B OpPraH WU
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TMIOJDKHOCTHOMY JIUITY, KOTOPBIE U3AJIM 3TOT aKT, JIM0O 0OpaTUTHCS B CYI
B TOpSOKe, MPEeIyCMOTPEHHOM IIPOIIECCYAIbHBIM 3aKOHOIATEITLCTBOM
Poccuiickoit ®eneparuu. [IpencrapneHne o6 ycTpaHeHUM HapylleHWI
MpaB ¥ CBOOOJ YesloBeKa U rpakiaHMHa BHOCUTCS MPOKYPOPOM WJIU €Tro
3aMECTUTEJIEM B OpraH WJIM HampaBisieTcs JOJDKHOCTHOMY JIMILY, KOTO-
pBIe TIOJITHOMOYHBI YCTPAHUTD MOITYIIEHHOE HapyIIIeHNE;

7) B TeueHUE CeMU JTHEN TOoCyie BEIHECEHUST aIMUHUCTPATUBHOTO aKTa
OpraH OIEKHW U IOMNEeYMUTENIbCTBA 00s13aH 0OpaTUTHCSI B CyI C MCKOM O
JINIIIEHUH WJIN OTPaHUYEHUU POIUTEIbCKUX ITPaB;

8) Kak 1 ;MOOBIe NEHCTBUS agMHHUCTPATUBHBIX OPTaHOB, IEHCTBUS
OpraHoOB OTEKHW W MOMEUYNUTETHCTBA MOTYT OBITH 0OXKAJIOBAaHBI POIUTEISI-
MM B CYII.

PebeHOK MOKeT OBITh MepeaaH APYroMy POIUTENTIO, POACTBEHHUKAM,
a IIpu OTCYTCTBUM TaKOBBIX — B IETCKMIT 1oM. B manpHeiieM Bompoc 00
YCTpOICTBE pebeHKa OydeT pelleH Jubo B cyneObHOM (00 ompenesieHUn
MECTa XUTeIbCTBa pebeHKa, 0 Bo3BpaTe pedbeHKa U JIp.), IMOO B aIMUHU-
CTpaTUBHOM TIOpsinKe (O Iepemavye Mo OIeKy WM ITONEeYMUTENIbCTBO, B
TMPUEMHYIO CEMbBIO U Jp.). B ToMm ciydae, ecnu pebeHOK ObLT OTOOpaH y
JIVII, 3aMEHSIONINX poauTeiell (YyCBIHOBUTEJIEl, OMEeKyHOB, TOTeUnTe-
JIeil, MpUEMHBIX POAWTEsIe, OpraHU3aTOPOB JETCKOro JoMa CeMEHHOro
TUIA), IJIsI HUX BO3HUKAIOT COOTBETCTBYIOIIME TIPABOBBIC ITOCIEACTBUS, a
MMEHHO OTMEHA YCBIHOBJICHUS, OTCTPAHEHME OT 00SI3aHHOCTEH OIeKyHa
(TlomeunTesT), pacTOpXKEeHUE TOTOBOpa O repefayve pedbeHka B TPUEMHYIO
CEMblIO, TETCKMIT TOM CEMEIHOro THUIIa.



I'JIABA 6. AIMMEHTHBIE OBA3ATEJIbBCTBA

§ 1. OBIIAS XAPAKTEPUCTHUKA ATUMEHTHBIX OBA3ATEJILCTB

Pomutenu 06s13aHBI comep:KaTh CBOMX HECOBEPIIEHHOJIIETHUX ACTei, a
TaKKe HEeTPYIOCITOCOOHBIX COBEPIIEHHOJIETHUX AETEU, HYXIAIOUIUXCS B
nomouu (1. 1 cr. 80, m. 1 ct. 85 CK). TpynocrnocoOHbIe TeTH 00s3aHbI
CONIEPKaTh CBOUX HETPYAOCIIOCOOHBIX HYXMAIOLIMUXCS B TIOMOIIM POIU-
teseit u 3a6otuthest o HUX (1. 1 cr. 87 CK). Ilpu Hajmmunu onpeneneH-
HBIX YCJIOBMI NEMyIKy 1 6a0yIIKu 00sI3aHbl ColepkaTh BHYKOB, a BHY-
KM — colepxXaThb Aenymky u 6adymky (ct. 94, 95 CK), BoCIUTaHHUKU
JIOJDKHBI coiepXaTh CBoMX (pakTuueckux BocmutaTeseir (cT. 96 CK) u
T.0. CyIIeCTBeHHBIM ITPU3HAKOM TaKUX TIPABOBBIX CBSI3EH SIBIIAETCS TO,
YTO MX OOBEKTHI OTHOCSTCS K YMCITy OTHOCUTEIHHO ompeneeHHbIX. Co-
OTBETCTBEHHO CYOBEKTUBHOE MpaBo (Ha MOJIydeHUe COlep>KaHUs) U KOp-
PEeCIIOHANPYIOIIAsl 3TOMY IpaBy 00sI3aHHOCTH (IIPEIOCTABISATh COMepKa-
HUE) HE ONPEeNessTIOTCS U M0 OOLIEMY TTPAaBWITy HE MOTYT OBITh OTpenesie-
HBI OCTaTOYHO 4YeTKO. Tak, O4eBUAHO, YTO CopepXaHWe BKIIOYAeT B
cebs1 obecrieyeHure TMOTPEOHOCTE B MUTAHUU, oAexae W T.aA. OmHakKo
KOHKPETU3UPOBATh 00BbEM Ccomep:KaHUs (B TOM YHCJIe KOJIMYECTBO YeTo-
100, KAYECTBO U TIp.) He HYXHO. [Ipy HOpMasbHOIT 0GCTAaHOBKE B CEMbE
MpeaocTaBIeHe CONEPXKaHMs (IETSIM, POIUTEIISIM U T.JI.) OCYIIIECTBIISIET-
Cs aBTOMaTUYECKH, KaK caMo coboli pasymeloleecs neiictsue. MMeHHO
nostomy B 1. 1 ct. 80 CK P® nocie ciioB 06 0093aHHOCTU POIUTENEM
comepKaTh CBOMX HECOBEPIICHHOJIETHUX IETEH YTOIHSETCS, YTO ITOPS-
JOK 1 hopMa TIpenoCTaBIeHUsT COepXKaHWsI OTPeNesIsIeTCsSI POIUTENSIMU
CaMOCTOSITEJIbHO. 3aKOH, yKa3aB Ha 00SI3aHHOCTb OJHOIO JIMIIa COAEp-
JKaTh IPYyroe JUI0, He BMEIIMBAETCS B HOPMAJIbHBIN X0 COOBITUI. Bme-
CTe C TeM JIMIIO, MMeEIOIIee IIPaBo MOJIydaTh COOepXKaHUe, MOXET ITOTpe-
0OBaTh yIUIaThl ATMMEHTOB. Yalie BCEro 3To MPOUCXOAUT, ECIIN CITydaeT-
Ccd Kakoh-To cOoii B pa3sBUTMU CEMEMHBIX OTHONIEHWI (KTO-JIKMOO
VKJIOHSIETCS OT MCITOJIHEHUS O0SI3aHHOCTHU IO MPEIOCTaBICHUIO COIEp-
JKaHWSI, BO3HMKAeT KOHMIUKT 00 oO0beMe comepkaHus W T.m.). Jluio,
00s13aHHOE TIPEIOCTABJISITh CONEPKaHUE, MOXET MPEIIOXUTh YITPaBOMO-
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YEeHHOMY JINIy KOHKPETU3UPOBAaTh COOTBETCTBYIOIIYIO 00SI3aHHOCTD CO-
IJTalleHneM 00 yIuiaTe aTuMeHToB'. B pesysbraTe mMpaBo IMONydaTh CO-
IepXXaHre TpaHcGOPMHUPYETCs B IIPaBO MOJIyYaTh aTUMEHTHI. Bo3HUKaeT
aIUMEeHTHOe o00s13aTebcTBO. Takasi TpaHcopMalusl OCYIIECTBISIETCS
MO0 B pe3ynbTaTe 3aKIIOYEHUs aJMMEHTHOIO COTJIallleHus, JIM0O Ha
OCHOBaHMU PEIIeHUS CylIa WU CyoeOHOTO IIprKasa.

Ctporo roBOpsI, BEIIIATa aJJTUMEHTOB — 3TO TOXE IPEHOCTABJICHUE
cogepxkaHus. Ho npu Hajauyuu aJlMMEHTHOIO 00f3aTebCTBa MPOUCXO-
JIUT KOHKpETU3alus MpaB U obsg3aHHocTeil. HeHyXHast mpu HOpMaJIbHOM
Pa3BUTHM CEMEWHBIX OTHOIICHWII, OHA HEeOOXOommMa, KOoTga BO3HUKAIOT
KOH(JTUKTHI JTMOO0 HA TO €CTh BOJIST YYACTHUKOB COOTBETCTBYIOIINX COLIM-
QIbHBIX CBSI3EM.

Hopmbl ceMeitHOTO 3aKOHOOATEIbCTBA, MPEeIyCcMaTPUBAIOIIE 00sI-
3aHHOCTH ACAyIIeK M 0a0yIIeK IT0 COAepKaHWIO BHYKOB, MACBIHKOB U
nagyepull 1o COAEpXKaHUI0 oTyMMa U madexu U T.m. (ct. 93—97 CK),
CKOHCTPYUPOBAHbI TaKUM 00pa3oM, OYATO COOTBETCTBYIOLIME OOsS3aH-
HOCTM MOTYT CYIIECTBOBAaTb TOJHBKO B paMKaxX aJMMEHTHBIX 00s3a-
TeNbCTB. Tak, HECOBEPIICHHOJIETHIE HYXKIAIOIINECsT B TIOMOIIX OSTH B
ciTyyae HEBO3MOXXHOCTH ITOJIYYEHUSI COIEPKAHUS OT CBOMX POIMTENEH
MMEIOT MpaBO Ha MOoJIydeHUe B CyIeOHOM MOpPsIAKE aIMMEHTOB OT CBOUX
IeTYIIKU U 0a0yIIKU, 00IanarolnX HEOOXOOIUMBIMU JJIS 3TOI'O CPENCT-
Bamu (cT. 94 CK). B cBsI3u ¢ 9TUM cliemyeT OTMETUTh, YTO, BO-TIEPBBHIX,
B3BICKaHNE AJIMMEHTOB B CyIcOHOM MOPSIKE BO3MOXHO MMEHHO ITOTO-
MY, UYTO CYIIECTBYET OOS3aHHOCTb COIEpPXaThb BHYKOB (IIpU HaJIWYUU
Ha3BaHHBIX YCJIOBMIT; BO-BTOPHIX, aIMMEHTHI MOTYT BHITIAUYMBAThCS Ha
OCHOBAaHMUM aJIMMEHTHOTO COTJIAIICHUs, 3aKJII0YeHUEe KOTOPOTO BO3-
MOXHO OTSITh-TaKN ITOTOMY, YTO €CTh 00S3aHHOCTh ITPEAOCTABIISITh CO-
Jep>XaHue; B-TPeTbUX, ACAYIIKMA U 0a0yIIK1 MOTYT MPEeIoCTaBIsATh CO-
Iep>kaHre BHYKAM MpPU OTCYTCTBMU aJMMEHTHOIO 00s3aTesIbcTBa (HET
coryIalieHust 00 yIlaTe aIMMEHTOB, HEeT PelIeHUs Cyda O B3BICKAHWU
AJTUMEHTOB).

ANMMEHTHOe 00513aTeJIbCTBO HE MOXET BO3HUKHYTh caMoO M0 cebe.
Ero mosiBieHne BO3MOXHO JIUIIL TOCTOJBbKY, IOCKOJIBKY CYILECTBYET
00513aHHOCTb TIPEIOCTABISITh COJAEPKAHWE M 3Ta 00sS3aHHOCTb JIMOO HE
WUCIIOJIHAETCS, JTUOO MCHONHSIETCS HEHamJIexXalluM oOpa3oM, JIMOO Bce

! Takoe cornanieHne Ha3bIBAIOT TAKKe AJTMMEHTHBIM JOroBOpOM MM AJIMMEHTHBIM
Corjlali€eHUuEM.

189



Thasa 6. Anumenmmuoie 06s13amenvcmea

WIM KTO-TO U3 YYACTHMKOB COOTBETCTBYIOILIETO OTHOIIECHUS ITOXeJaan
BO3HMKHOBEHHUS AJIMMEHTHOTO 00sI3aTeIbCTBA.

OCHOBaHUSMY BO3HUKHOBEHUS aJTMMEHTHBIX 00S13aT€JIbCTB SIBJISTIOTCST
opuaudeckue coctapbl. [Ipuyem B KaxkaoM ciaydae, KOrjaa 3aKOH Mpey-
CMaTpUBAaET OOSI3aHHOCTDH YIUTAUMBATh AIMMEHTHI, HA00P IOPUINIECKUX
$aKTOB, BXOISAIINX B IOPUINIECKHUI COCTaB, TIOPOXKIAIOIINI COOTBETCT-
BYyIOIIlEE€ aJTMMEHTHOE 00s13aTeThCTBO, OTpenessieTcsl mo-pasHomy. Ilpu-
YUHOUN TOMY sIBJIsIeTCS clielMduKa CyObeKTHOTO COCTaBa TeX WU WHBIX
CEMEIHBIX OTHOIIEHUI. YUUTHIBAIOTCSI M HEKOTOPHIE MHBIE OOCTOSITEhb-
ctBa (00 aTomM — nayee). Ho Bo Bcex ciydasix B IOpUAMYECKUI COCTaB, Ha
OCHOBaHHMHM KOTOPOTO BO3HMKAET aJIMMEHTHOE 00SI3aTeIbCTBO, BKITIOYA-
eTcs corjialeHue o0 yrjiate alMMEeHTOB JU0o peleHue cyaa (CyaeOHbIit
MpUKa3) 0 B3LICKAaHUHU AJIMMEHTOB. TakK, B OCHOBAaHUM aJIMMEHTHOTO 00sI-
3aTeJIbCTBA POOUTENICH B OTHOIIEHUH HECOBEPIICHHOJIETHNX IeTel HAaX0-
IATCS TaKoil (DaKT-COCTOSTHME, KaK POJICTBO MEPBOI CTEMeHU, W MO0
corjaiieHue ob yraTe aJMMEHTOB, JMOO pelleHue cyaa. AJTMMEHTHOe
00513aTeIbCTBO AEAYIIKU U 0a0YIIIKA BO3HUKAET TIPY HATUIUU IOPUINIEC-
CKOTO COCTaBa, BKIIIOYAIOIIETO B ce0sI CIIEAYIONINe I0puaIndecKre (HaKTHL:
a) pOJICTBO BTOPOil crenieHU ((haKkT-COCTOsIHUE); 0) HYXKIAaEMOCTh BHYKOB
B TIOMOIIY; B) HEBO3MOXHOCTb IOJIyYEHUS COAEpXaHUS BHYKAMM OT
CBOMX POIMTEJICi; I') AemyliKa 1 06a0yIika o61agaloT cpeaCTBaMM, HEO0-
XOIUMBIMU TSI VIUTATH aTAMEHTOB; 1) HAJIWYMEe aTAMEHTHOTO COTJIalle-
HUSI VWUIM pellleHusI Cya.

OcHOBaHUsI BO3HUKHOBEHUS aJIUMEHTHBIX 00S3aTEJIbCTB OIpEAesIsi-
10TCs B cTathsax CeMeitHOro Komekca, IMpeaycMaTpUBaIOIIMX O0sSI3aHHO-
CTA KOro-JIM0O CcoaepXkaTb KOro-iaubo (YIJlayMBaThb aJUMEHTBl KOMY-
mm60o) (ct. 80, 85-90, 93—97).

CyObeKTaMu aIJMMEHTHOIO 00s13aTeJIbCTBa SIBJISIOTCS: JIMIIO, O0sI3aH-
HO€ yIUTauMBaTh aJIMMEHTBI, W TOJIydaTeIb aAJIMMEHTOB (COOTBETCTBEHHO
pOIMTENN U WX HECOBEPIIEHHOJIETHUE NETH, IPU HAJTWYUKM OIpeAc/ICH-
HBIX YCIIOBHI — POIUTEIN M MX COBEPIIEHHOJIETHIE HETPYIOCIIOCOOHEIE
JIeTH, NeIyIIKA U 6a0yIIK1, BHYKU U T.1.).

OO0BEKTOM ATMMEHTHOI'O 00S13aTeIbCTBA SIBJISTIOTCSI IEUCTBUS T10 YII-
JIaTe aJJMMEHTOB. 3aKOH COIEPXKUT pa3IMYHbIC YKa3aHUS Ha OOBEKT ajIu-
MEHTHOTO 00s13aTeJIbCTBa B 3aBUCMMOCTH OT TOTO, CYIIECTBYET JIM COTJIa-
1LIeHre 00 yIuiaTe alMMEHTOB WIU aJUMEHThI B3bICKMBAIOTCSI HA OCHOBA-
HUM pelleHusl cyma. Bo BTOpoMm ciydyae aJMMEHTBHI OIPENesisIioTCsS B
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§ 1. Obwas xapakmepucmuxa arumeHmMHbIX 0053aMeNbCME

JIOJIEBOM OTHOIIEHUHU K 3apaboTKy U (WJIM) UHOMY JOXOMY J1UOO B BHUIE
TBEPIOOI TEHEXHOI CyMMBI. PasMep alMMEHTOB YCTaHABIMBAECTCS CYIOM
B TBEPIOI JEHEXHOU CyMMe, COOTBETCTBYIOIIEH OIMpENEeEHHOMY YHCITY
MWHUMAaJIbHBIX Pa3MEPOB OIUIAThl TpyAa. ECTh ciaydan, Koraa A0ImycKaeT-
¢ KOMOMHHUPOBAHWE — aJIMMEHTHI B3BICKMBAIOTCS OTHOBPEMEHHO B J0-
JISIX U B TBEPAOM JEHEXXHOU CyMME.

AJTMMEHTHBIM COTJIAIIEHUEM MOXET IMpeaycMaTpuBaThCs, YTO allu-
MEHTbI YIUTAYMBAIOTCS B JOJISX K 3apaboTKy U (WJIM) UHOMY TOXOMy Tija-
TeJIBIIMKA aJIMMEHTOB, B TBEPAOI AEHEKHOU CyMMe, IyTeM IIpeqoCTaB-
JIEHUSI UMYILIECTBA U T.1.

ITo cTpykType comepXaHUs aJMMEHTHOE OO0S3aTeIbCTBO SIBIISIETCS
MPOCTHIM: OfHA CTOpPOHAa (IMoJydyaTeslb aAIMMEHTOB) UMEET MPaBo Tpedo-
BaTh ONpeIeIeHHOTO TToBeAeHMS (YIUIATh aIMMEHTOB), a Ipyras CTOpPOHA
(TJ1aTEeNNBIINK AITMMEHTOB) HECET COOTBETCTBYIOIIYIO O0SI3aHHOCTb.

AJMMEHTHI JOJDKHBI YIIJIAYUBAThCSl B CPOKU (TTEPUOLI), YCTAHOBJIEH-
Hble AJIMMEHTHBIM COTJIallIeHUEM WUJIU pellleHueM cyna. B ciydyae HecBoe-
BPEMEHHON YIUIaThl aJIMMEHTOB (IIpU IPOCPOYKE MCIIOJHEHUS) BUHOB-
HOE JINIIO TIPUBJIEKAETCS K OTBETCTBEHHOCTHU. I1pym 3TOM IEeUCTBYIOT pa3-
JIMYHbIE MIpaBUjia B 3aBUCUMOCTU OT TOTO, BHIIIJIAYMBAIOTCS AJIMMEHTHI Ha
OCHOBaHMM aJJMMEHTHOTO COTIJIallleHUs] WM Ha OCHOBAaHUM CyIeOHOIo
akTa. B mepBoMm cirydyae Mepbl OTBETCTBEHHOCTH OIPEACIISIIOTCS CoTalie-
HueM 00 yrate anmuMmeHToB. Hampumep, MOXeT OBITH MPeayCMOTpeHa
BBITUIaTa HEYCTOWKU; €€ pa3Mep M BUI TAKXKE OMPENENSIOTCS COTJallleHU -
eM. Eciu e aluMeHTHI BHITIAYMBAIOTCS Ha OCHOBAaHUM CyJ€OHOIO aKTa,
TO B ClIy4yae IMPOCPOYKU MCIOJHEHMS JIUII0, 00sI3aHHOE YIIAYMBaTh aJIu-
MEHTHI, JOJ/DKHO BBIILUIAYMBATh HEYCTOWKY B pasMmepe '/, IPOLEHTa OT
CYMMBbl HEBBITJIAUEHHBIX AJIMMEHTOB 3a KaXXIblii 1eHb MPOCPOYKU (1. 2
ct. 115 CK). YcraHoBieHue 3aKOHOM TaKOil Mepbl OTBETCTBEHHOCTU
CTUMYJIMPYET TUIaTeJIbIINKa aIMMEHTOB K HEIOITYIIEHUIO TTIPOCPOYKHU U,
€CIT OHa TIPOM30IIlIA, K CKOpEeUIIIeMy MCTIOIHEHHNIO 00s13aTeIbCTBA, OO,
yeM 0OoJjiee IJIUTENbHBIM OyIeT Mepuoa MPOCPOUYKH, TeEM OOJbIIMM OyIdeT
pa3mep HeycToliku. Kpome Toro, ¢ rutatefplirka aIiMEHTOB MOTYT ObITh
B3BICKAHBI YOBITKU, TIPUYMHEHHBIE TTPOCPOYKON MCITIOJTHEHUS aJIMMEHT-
HBIX 00s13aTeNTbcTB. HampuMep, B CBSI3M € TeM, YTO aJITUMEHTHI He BBITIIA-
YUBAJIUCH, MOJyYaTeNib aTUMEHTOB BBIHYXXIIEH ObLT 3aKII0YaTh BO3ME3/I -
HbIe («I10f TIPOLIEHThI») TOTOBOPHI 3aliMa, M0 KOTOPBIM TTOJIydajl CyMMBI,
COOTBETCTBYIOIIME pa3Mepy IPUIUTAIOIINXCS €My aTUMEHTOB; BBITUIAUM-
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BaeMble UM 3aliMOJABILY IIPOLIEHTHI U OYAYT YOBITKAMU. YOBITKN B3BICKM-
BAIOTCS B YaCTH, HE TIOKPBITOU HeycToiikoi (1. 2 cT. 115 CK).

Kak oTMeuanoch, TUTaTEbIIMK ATUMEHTOB MOXKET OBITh TIPUBJIEYEeH K
OTBETCTBEHHOCTH JIIb NPYA HAJIUYWK €TO BUHBI B HEWCIIOJHEHUU (HE-
HaIexaleM UCIIOTHEHUN) 00s13aTeNIbcTBa. B cirydae HapyiieHust 00s13a-
TEJTLCTBA BUHA TIJIATEJIbIIMKA aTUMEHTOB MPE3IOMUPYETCS] — OTCYTCTBUE
BUHBI JIOKA3bIBA€TCSI JINIIOM, HAPYIIMBIIUM OO0S3aTeNIbCTBO. Tak, Tiia-
TENBIINK ATUMEHTOB OCBOOOXIAETCS OT OTBETCTBEHHOCTH, €CIU TOKa-
3KE€T, YTO HapyllIeHUe AIMMEHTHOTO 00513aTeTbCTBA TTPOU3OIILIO BCIAEACT-
BUe OOJIE3HU, 3aepKKU 3apabOTHOM TIAThl U T.O. (06 OTBETCTBEHHOCTHU
cM. Takxke cT. 15, 330—333, 393, 394, 401, 404, 406 I'K).

[IpekpallieHne aTMMEHTHBIX OOS3aTENBCTB MPOUCXOIUT TIO Pa3JINY-
HBIM OCHOBAHUSIM B 32aBUCMMOCTU OT TOTO, B3bICKUBAJIUCh aJITUMEHTHI 110
pEIIeHNIO Cy[la WU YIJITAYMBAIUCh B COOTBETCTBUM C AJIMMEHTHBIM CO-
rnameHueM. Bo BropoM ciydyae 00513aTebCTBO Mpekpaiaercs: 1) cmep-
ThIO OHOM M3 CTOPOH COTJIALIEHUS; 2) UCTEUEHUEM CpPOKa NEWUCTBUS CO-
[JIaleHust; 3) Mo OCHOBAHUSM, MPEAYCMOTPEHHBIM cornaienueM. Eciau
aJTMMEHTHI B3BICKUBAIUCH B CYIEOHOM TIOPSIAKE, TO OCHOBAHUSIMU TIpe-
KpalleHus: aJMMEeHTHOTO 003aTejbCcTBA MOTYT OBITh CJemylolne 00-
CTOSITENTbCTBA: 1) HOCTVKEHNE PEOEHKOM COBEPIIIEHHOJIETUS WU TTPUOO6-
peTeHue HEeCOBEPIIEHHOJIETHUMU NETbMU TOJHON NeecriOCOOHOCTH 0
JIOCTVDKEHUST MU COBEPIICHHOJNETUsI; 2) YCHIHOBJIEHUWE (YIO4YepeHue)
pebeHKa, Ha comepkaHue KOTOPOTO B3BICKMBAIMChH aJIUMEHTHI; 3) BOC-
CTaHOBJIEHUE TPYAOCIIOCOOHOCTA WJIM TpPEKpalleHWE HYXXIaeMOCTH B
TIOMOIIY TIOJTy4aTessl alMMEHTOB, €CIM 3TU OOCTOSITEIbCTBA MPU3HAHBI
cynoM; 4) BCTYIUIEHUE HETPYIOCIIOCOOHOTO HYXIAIOIIETOCS B ITOMOIIHN
OBIBLIETO CyIpyra — IoJydJareis alMMEHTOB B HOBBIN Opak; 5) cMepTh
JIMIA, TIONYYalolEro aJuMEHThI, UM JULA, OOSI3aHHOTO YIUIAYWBaTh
anmumeHTHI (cT. 120 CK).

Cremyetr MeTh B BUIY, YTO MpPeKpallleHue aIMMEHTHOTO 00s3aTelb-
CTBa OTHIONb HE BO BCEX CJIyYasiX CBUIETETbCTBYET 00 yTpare MmpaBa Ha
nojydyeHue copepxkaHus. Hepenko BO3MOXHO BO3HMKHOBEHHME HOBBIX
aJTMMEHTHBIX 00513aTEeNIbCTB, B TOM YUCJIE MEXIY TEMU Xe JTulaMu. Tak,
WCTeYeHNE CPOKa NMENCTBUSI aJJAMEHTHOTO COTJIAIIeHUsI, KaK U TpeKpa-
IeHre 00s13aTeNIbCTBA 0 OCHOBAHUSIM, MPEAYCMOTPEHHBIM 3TUM COTJIa-
LIEHWEM, TAJIEKO HE BCETAa O3HaYaeT MpeKpalleHue mpaBa Ha MoJydeHue
coliepkaHusi. B COOTBETCTBYIONIUX CTydasiX MOXET MPEAOCTaBIISITCS CO-
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IepXaHWe B OTCYTCTBHE aJTMMEHTHOTO 00s3aTelbCTBa: MOXET OBITh 3a-
KJTIIOYEHO HOBOE COTJIaIlleHWe 00 yIurate aJuMEHTOB OO OHU MOTYT
B3BICKMBATLCS HA OCHOBAHMU pellleHMs cyga. PeOeHOK, JOCTUTIINI cOo-
BEPILIEHHOJIETHS WJIM CTABIIMI TTOJTHOCTBHIO I€€CITOCOOHBIM 10 TOCTUKE-
HUSI COBEPIIEHHOJIETHSI, MOXET CTaTh HETPYIOCIOCOOHBIM U HYXKIAro-
IIUMCsI B TIOMOIIM. B pe3ynbrate y HETO MOSIBUTCS IIPaBO Ha IOJIyJYCHUE
comepKaHUs OT POIMTENIei, a 3HAYNUT, MOXKET BHOBH ITOSBUTHCS allH-
MEHTHOe 00s3aTesbcTBO. Eciu 0053aTeNIbCTBO MPEKPaTUIOCh, TTOTOMY
4TO IOJIy4aTENh ATMMEHTOB CTall TPYIOCIIOCOOHBIM WIIM TIEPECTAl HYX-
IAThCS B TIOMOIIM, TO HE MCKIIOYEHO, YTO OOCTOSITEILCTBA MOTYT M3Me-
HUTHCS M Y HETO CHOBA MOXKET ITOSIBUTHCS TIPABO Ha TTOJTYYEHHE COIEp-
kaHus. CienoBatelbHO, MOXET BHOBb MOSIBUTHCS 1 aAJIMMEHTHOE 00513a-
TEJIbCTBO.

§ 2. ATMMEHTHBI JIOTOBOP

Kak n3BecTHO, B CEMEMHOM TIpaBe CONEPKUTCST OOJIBIIIOE YHMCIIO UM-
nepaTuBHBIX HOpM. OTHAKO HEMaJo HOPM IMCITO3UTUMBHBIX, ITpeaycMaT-
pUBAIOIIMX BO3MOXHOCTD YPETyJIUpOBaTh CeMEHbBIE OTHOIIEHUS COTJIa-
IIeHUSIMHA YYACTHUKOB Ha3BAaHHBIX COIMAJBHBIX CBSI3Ei, B TOM YHCIe
corflalleHusIMU 00 yIuiaTe aJUMEHTOB (aJTMMEHTHBIMU JIOTOBOPAMMU).
B GonpiMHCTBE HOPM 00 yIjlaTe alMMEHTOB (POPMYJIUPYIOTCS XKECTKHE
MpaBuiia, KOTOPbIE TIpeaBapsiioTcst ykazaHueM: «[1pu oTcyTcTBUM coria-
IIeHUs 00 yIuiaTe aauMeHToB...» (cT. 81, 83, 85—87, 89, 91, 98 CK). o-
MyIIeHWe TaKoTO pojla TOTOBOPOB BITOJTHE OIPaBIaHHO KaK MCXOMs W3
COLIMAJIbHOM CIPaBEIJIUBOCTU, TaK U PYKOBOJCTBYSICh «4MCTO» IOPUANYE-
CKUMU coobpaxxkeHussMu. Ecim nmuito, o6si3aHHOE yIIauMBaTh aJIMMEHTHI,
¥ JIMIIO, UMEIOIIee IIPaBO MX MOJIyYaTh, JOTOBOPYIIMCH O TOM, KaK OymyT
YIUTAYMBAThCS aJTMMEHTHI (B KAKOM pa3Mepe, B KaKre CPOKH U TIp.), TO 10
00111eMy MPaBUJTY HE MOXET ObITh CKOJIbKO-HUOYIb YOeIUTETbHBIX OCHO-
BaHMII UTHOPUPOBATH BOJIIO ATUX CYOBEKTOB, TeM 00Jiee UTO Yallle BCETO
corjlamreHus o0 yIulaTe aTMMEHTOB 3aKJIIOYaloTCsl Ha YCIIOBHSAX, Ooliee
BBITOAHBIX IS TIOJTydaTesisi aIMMEHTOB («CJIaboil CTOPOHBI») B CpaBHE-
HUU C YCIOBUSMHU, MPETyCMOTPEHHBIMM 3aKOHOM. B IIpoTMBHOM cityyae
(eciu ToJTyJaTesio aJMMEHTOB IpeIIaraloTCs MeHee BHITOIHBIE YCIIOBUS)
«c1ab0i# CTOpOHE» MPEeNnoYTUTEIbHEee He JOTOBAPUBATHCS, HO IPUHSITH
WMIIepaTUBHBIE yKa3aHUs 3aKOHA. A C TOYKU 3pEHUs IOPUANYECKON Oue-
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BUIIHO, YTO TIPX OTCYTCTBUU cIiopa (0oJiee Toro, IMpy COTTacCuu CTOPOH) HU
K 9eMy O0SI3bIBaTh YYACTHUKOB CEMEWHBIX OTHOIICHUI 00paIiaThCs B CY.

CornameHnne 00 yruiate aJvMEHTOB IIPEACTaBIIsIET CO00# TpaKaaH-
CKO-ITpaBOBOil 10roBop'. OcTaBiAsg B CTOPOHE COOOPAKEHUS IOKTPH-
HaJIBHOTO XapakKTepa, IOATBEpXKOAIOIINE TaHHOE YTBEPXKIECHHUE, MOXKHO
0o0paTnTh BHMMAaHWE, B YACTHOCTH, Ha CIleAyiomne (OopMabHO-
IOpUINYECKNE «MOMEHThI». K 3aKITIOYeHWIO, WCIIOJTHEHMIO, PacTOpKe-
HUIO U TIPU3HAHUIO HEAEHCTBUTEILHBIM COTJIallleHUs 00 yIljlaTe aTuMeH-
ToB nipuMeHsoTcst HopMbl [K PO (1. 1 ct. 101 CK). HecobuoneHue yc-
TaHOBJICHHOI 3aKOHOM (bOPMEI COIIAIIEHUSI 00 YIIaTe aJITUMEHTOB BJIe-
4eT 3a coOOW MOCIeACTBYS, TpeaycMoTpeHHble 1. 1 ¢T. 165 'K PO (1. 1
cT. 100 CK). BTK P® yka3biBaeTcs Ha HEIOMYCTUMOCTh 3ajiora Tpebo-
BaHMII 00 yIuiaTe aIMMEHTOB, HEIOMYCTUMOCTh HOBAIlMM B OTHOIIEHUU
00s13aTeJIbCTB 110 YIUIaTe aJlMMEHTOB M T.O. (cT. 25, 336, 383, 411, 414,
855, 1109, 1112, 1183; Bo Bcex 3TUX CTaThsIX peub UJIET 00 AIMMEHTAXx).

BMecrte ¢ TeM rpaxxaaHcKo-TIpaBOBO TOrOBOp 00 yIjiaTe aTMMEHTOB,
Oymyuds TIpemyCMOTPEHHBIM CEMEHHBIM 3aKOHOIATEIBCTBOM, ITOTYYMI
OTIpeIeNICHHYIO (CeMEeITHO-TIPaBOBYIO) CITelMbUKy. DTO U OCOOEHHOCTH
CYOBEKTHOTO COCTaBa, M YKa3zaHHME Ha TO, YTO COTJallleHWe 00 yruiate
aJIMMEHTOB MMeEeT CWIy McHoJHuTenbHoro nucra (. 2 cr. 100 CK), u
yKasaHus, BKiodyeHHsle B 1. 4 cr. 101 CK P®D, u npennucanus, comep-
xkaruecs B cT. 102 aroro xxe Konekca, u mp. HexoTtopkie nmpaBuiia, 3aum-
ctBoBaHHBIe 13 'K P®D, B cTathsix CK PD popmynupytorcs ropazmo 60-
Jee kateropudHo (cp. m. 2 ¢T. 101 CKum. 1 ¢1.450, m. 1 ¢1.452TK; . 3
ct. 101 CK m ct. 310 T'K).

I'paxkmaHCKO-TIPaBOBOI JOTOBOP 00 yILIaTe AIMMEHTOB SIBJISIETCSI:

— 0e3BO3ME3IHBIM: OTHA CTOPOHA 00SI3yeTCs MPEAOCTaBUTh YTO-JINO0
JIIPYToil CTOpoHE 0e3 MOoJIydeHUs BCTPEYHOIo IpenocTaBiieHus (1. 2
cT. 423 T'K);

— OIHOCTOPOHHUM (OTHOCTOPOHHE OOSI3BIBAIONIMM): OIHA CTOPOHA
HeceT 00s3aHHOCTh (YIUIauMBaTh aJMMEHTHI), a Ipyras CTOpOHAa MMeEET
paBo TpeOOBaTh (YIJIaThl ATIMMEHTOB);

— KOHCEHCYaJIbHBIM: JOTOBOP CUMTAETCS 3aKIIOYEHHBIM C MOMEHTa
TOCTVKEHMSI COIIAIIEHWSI B YCTAHOBJIEHHOI 3aKOHOM (dopMe (C 3TOro
MOMEHTa BO3HMKAIOT MpaBa U 00SI3aHHOCTH ).

! Ha 3T0 0GCTOSITENBCTBO Yke HEOMHOKPATHO YKAa3BIBAIOCH B JIMTEpaType. CM., HAallpUMep:
I'paxxmanckoe nipaBo: Yue6HUK. B 3 1. T. 3 / Tlon pen. A.IT. Cepreesa, F0.K. Tonctoro. C. 569.
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CyObekTamMu (CTOpOHAMHU) COIJIAIIeHUs 00 yIUIaTe aTuMEHTOB SIBIISI-
FOTCSL: JINIIO, 00SI3aHHOE YIUIAYMBATh AIMMEHTHI (YCIIOBHO — TUIATEIIBIITUK
aJIMMEHTOB), U JIMLIO, UMEIOIIIee MPaBO MOJydyaTh aTUMEHTHI (YCIOBHO —
ToJryyaTesib aTUMEHTOB).

Ha cropoHe maTtenbIliika aIMMEHTOB MOTYT OBITh poauTean (00si-
3aHHBIC COIEpXKaTh CBOMX HECOBEPIICHHOJETHMX IeTel, HEeTPYdOCITIO-
COOHBIX COBEpILIEHHOJETHUX JeTelt), COBEepIlIeHHONEeTHUE 1eTU (00s13aH-
HBIE COJEPXaTh CBOUX HETPYIOCIMOCOOHBIX HYXTAIOIIMXCS B TOMOIIA
pomuTeneil) u Apyrue juiia, Ha3BaHHBIe B cT. 80, 85, 87, 89, 90, 93—97
CK PO.

Kak mpencraBisieTcsi, CrlOCOOHOCTh 3aKJIIOUUTH COTJIAIlIEHWE O BHI-
TiaTe aJMMEHTOB HEe 3aBMCUT OT Bo3pacTa JiMila, 00sI3aHHOTO BhIILIa4YM-
BaTh aJIMMEHTHI, a TaKXKe OT TOT0, KAKUM OOBEMOM JI€€CIIOCOOHOCTU OH
oOJragaeT MJIM He o0JIagaeT €10 BOBCE.

Ha cropoHe moydatesst aliMeHTOB MOTYT BHICTYIaTh HECOBEPIIIEH -
HOJIETHUE [I€TH, HETPYIOCITOCOOHBIE COBEPLIEHHOJETHUE NE€TU W WHbBIE
JINIa, Ha3BaHHBIE B yKa3aHHBIX cTaThsx CeMeitHoro komekca. Bospact
TaKWX JIMII TIPAaBOBOTO 3HAYECHUSI HE MMEET, TaK Xe KaK U OTCYTCTBHE Jee-
CITOCOOHOCTY WJIM HAJIMUYE €€ TOJIbKO B OTpeieJIEHHOM 00BeMeE.

B c1. 99 CK P® ykazaHo, 4T0O IIpy HEIeeCIIOCOOHOCTH JIULIa, 00sI3aH-
HOTO BBHIIUIAYMBATh AJIMMEHTHI, U (WJIM) TOJydaTelsiss alTUMEHTOB COIJia-
IIeHWE 3aKJII09YAeTCS MEKIY 3aKOHHBIMHU IIPEICTABUTEIISIMHA STUX JIUII; HE
TTOJTHOCTBIO JIEECTIOCOOHBIE JIMIIA 3aKJII0YalOT JOTOBOP O BHITIIATE aJIM-
MEHTOB C COTIJacus UX 3aKOHHBIX IMpeacTtaBuTeneil. Jlymaercs, B JaHHOM
ciIyJae JOIyIeH psii HeTouyHocTeil. CyMMUpYs 3TU HETOYHOCTHU, CIIEIyeT
00paTnTh BHUMAHNWE HA TO, YTO, BO-TIEPBBIX, MPEICTABUTENIb IEHCTBYET
OT UMEHM U B MHTepecax JINIa MPeJCTaBIsSIeMOro, TIO3TOMY COTJIalleHue
3aKJII0YAETCS HE «MEXIy 3aKOHHBIMU ITPEICTaBUTEISIMU 3TUX Jvil»>. OHU
BCEro JIMIIb MPEACTaBUTENIM, a CTOPOHAMM COTJIAIIIEHUS SIBJISIIOTCS TIjIa-
TEJTBIIMK U (UTK) TToTydatenb anmuMeHToB. Comepxanue ct. 99 CK PO B
3TOM YacTW BBOAMUT B 3a0JIyXKACHME; TIPU IPOUYTCHUN CTaTbU CO3HAETCS
BIieYaTJIeHre, OyITO B COOTBETCTBYIOIIMX CIyYasix CyObeKTaMM corjalle-
HUS ABJISIOTCS 3aKOHHBIE TpeacTaButead. Ho mpencraBuTess ImiaTessb-
LIMKA aJIMMEHTOB HE CTAHOBUTCS «JIMLIOM, OOSI3aHHBIM YILIaYMBATh ajIM-
MeHTEI». [IpemcraBuTeNnb IToIydaTesiss alMMEHTOB HE SIBIISICTCSI JIMIIOM,
MMEIOIIMM TIpaBO Ha MoJyiyyeHue aauMeHToB. IlpencraButenb AeiicTByeT
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OT MMeHHU TipeacTaBisieMoro. CTOPOHOM COTJIAIIEHMsI CTAaHOBUTCS caM
TIPeICTaBIISIEMBbIIA.

HeneecriocoOHBIMU TpaXkmaHaMM CYUTAIOTCS MaJIOJIETHUE B BO3pacTe
JIO IIECTH JIET, a TakKe JIMIla, KOTOphIE BCJIEACTBUE MCUXUYECKOro pac-
CTPOMCTBA HE MOTIYT IIOHMMATh 3HAYCHMST CBOMX JICMCTBUIN WM PYKOBOIUTD
VMU ¥ TIOTOMY TIpU3HAHHEIE CYIOM HeeecIrocooHbIME (CT. 28, 29 I'K).

Bo-BTOpBIX, CIOBOCOYETAHME «HE TOJIHOCTBHIO JIEECITOCOOHbBIE JIUIIa»
JIMIIIEHO YETKOTO MPAaBOBOT0 coiepKaHus. Tak, HECOBEPILIEHHOJETHUE B
BO3pacTe OT IIeCTH 10 14 JIeT BIIpaBe COBEPIATh HEKOTOPHIE CACIKM (T1. 2
ct. 28 T'K). [IpuHSTO TOBOPUTH, YTO OHU OOJIAJAIOT YACTUYHOM Aeecto-
COOHOCTBIO MJIM, UHBIMU CJIOBAMM, TaKUeE JINIIA «HE TOJTHOCTHIO JeecTio-
CcoOHBI». HOo OHM He MOTyT yJyacTBOBaTh B COIVIAILIEHUSIX 00 yIlJaTe ajlk-
meHTOB. B cuty 1. 2 cr. 28 'K P® 3a HecoBepiLIeHHOJIETHUX, HE TOCTUT-
mux 14 ner (MaJoNeTHUX), CAENKH, 32 UCKITIOYeHNEM YKAa3aHHBIX B TI. 2
3TOI Xe cTaThbu (B KOTOPOM KOHEYHO € He YITOMUHAIOTCS COTJIAIIEHUS
00 yruiate ajJMMEHTOB), MOTYT COBEpIIATh UX POAMUTENM, YCHIHOBUTEIU
WJIM OTIEKYHBI.

Iox «He TTOTHOCTBIO TeeCITOCOOHBIMU JIUIIAMI» Pa3yMEIOTCS TpaXkKaaHe:

a) B Bo3pacte oT 14 10 18 neT, KOTopble COBEPIIAIOT CAEIKU (B TOM
yycjie 3aKJII0YaloT CorJlallleHusl 00 yIjiaTe aJMMEHTOB) C MHUChbMEHHOIO
coracusi CBOMX 3aKOHHBIX npeacraputeieii (ct. 26 I'K);

0) orpaHMYEHHBIE CyIOM B JI€ECITOCOOHOCTU BCIAEACTBUE TOTO, 4TO,
3JIOYTIOTPEOIISIS CTUPTHBIMU HAITMTKAMM WJIM HAPKOTUYECKUMU CPENCT-
BaMM, OHU CTaBAT CBOIO CEMbIO B TSXKEJIO€ MaTepuajibHOE IMOJIOXEHUE.
OrpaHUYeHHBIN B 1€€CIIOCOOHOCTH IPaKIaHUH BIIPABE CAMOCTOSITEILHO
COBepIIATh TOJBKO MeJIKKe OBITOBBIE creiki. CoBepIIaTh APYTHe COSITKN
(B TOM 4mMcClie 3aKIII0YaTh corjialieHre ob yruiate aliMeHTOB) OH MOXET
Juub ¢ cornacus noneuutens (ct. 30 I'K).

3aKOHHBIMU TPEICTABUTEISIMU SBIISIIOTCS: POIMTENIN, YCHIHOBUTEH,
OITeKYHBI U TIoneunTesn. [IpreMHBIe pooUTeNN 10 OTHOIIEHMIO K IIpH-
HSTOMY Ha BOCITMTaHME peOEHKY 00JIafaloT MpaBaMu M 00S3aHHOCTSIMU
omnekyHa (roneuutens) (m. 3 ct. 153 CK).

Oreka ycTaHaBIMBaeTCs Hal MaJoJIeTHMMM (JIMIIaMU B BO3pacTe IO
14 net), a Takxke HaJ rpaXkIaHaMu, TTPU3HAHHBIMU CYJIOM HEIeecroco0-
HBIMU BCJIEACTBUE TIcuxuyeckoro paccrpoiictpa (. 1 ct. 32 T'K).

IToneunTenbcTBO yCTaHABAMBAETCS Hal HECOBEPLIEHHOJETHUMH B
Bo3pacte OT 14 mo 18 yer, a Takke Ham rpakaaHamMy, OrpaHUYEHHBIMU
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CYIOM B JE€EeClOCOOHOCTU BCIEACTBUE 3JO0YMOTPEOSEHUS] CHUPTHBIMU
HAMMUTKAMU WM HApKOTUYeCKUMU cpeactBami (1. 1 cr. 33 T'K).

B topuauyeckoil nutepartype IIMPOKO PACIpOCTPAaHEHO MHEHME, B
COOTBETCTBUU C KOTOPBIM <«QJIMMEHTHOE COTJIAlIEHWE MOXET OBITh 3a-
KJTIOYEHO U C YJIEHOM CeMbH, HE HaJleJICHHBIM TTPaBOM TPeOOBaTh YIIIaThl
aJTMMEHTOB B CyI€OHOM TOPSIIKE M3-32 OTCYTCTBUS BCEX HEOOXOIUMBIX
JIJISL 3TOTO OCHOBAHUI, TTOCKOJIBKY PE€Yb UJIET O JOOPOBOJIBHOM MPUHITUU
Ha ce6s ATMMEHTHOI 00A3aHHOCTH» '

Kak mpencraBnsiercsi, Takasi Touka 3peHUs MMPOTUBOPEYUT 3aKOHY —
cT. 99 CK P®. Cornamenue o6 yruiate aTMMEHTOB MOXET 3aKITI0YaThCs
MEKITy JIUIIOM, 00SI3aHHBIM YIUIAYMBATh AJIMMEHTHI, U JIUIIOM, YITIPAaBOMO-
YEHHBIM WX TTOJTy4YaTh.

OnHako cKazaHHOE OTHIONb HE 03HAYAeT HEJOIYCTUMOCTb IOTOBOPOB O
TPENOCTABIICHUY COAEePXKAHUSI, HATIPUMED, AETSM, TOCTUTIITUM COBEPIIICH-
HOJIETUsI, Ha TIepMO 00ydeHUs Wi «hakTuaeckoMy cynpyry» u 1mp. Ho
3TO — OOTOBOPHI NapeHUsl. COOTBETCTBYIOLINE OTHOILIEHUS PETYIUPYIOTCS
I'K P® (ct. 572—582). oroBop, comepxKaliuii obelaHue napeHust B Oy-
JIYIIIeM, TOJKeH OBITh COBEPIIIEH B TMChbMeHHO hopme (1. 2 c1. 574 TK) n
SICHO BBIpaXaTh HAMEPEHUE MPENOCTABMISITh KOMY-TM00 comepxaHue. UTto
OTJIMYAET TAaKUE JOTOBOPHI OT MPWBBIYHBIX HaM JOTOBOPOB JAPEHUSI, TaK
3TO CIOCOOBI Mepeaun 1apa — Yallie BCero 3To MepruonyecKue riaTexu.

K takoro poma cornamnieHusIM TpaBWia, YCTAHOBJICHHbBIE CEMEWHBIM
3aKkoHoAaTenbcTBOM (CcT. 99—105 CK), HenmpuMeHuMbl. B yacTHOCTH, OHU
HE SIBJISIIOTCST UCTIOJTHUTENBHBIMU JOKYMEHTaMU. B ciyyae BO3HMKHOBE-
HUs CTIOPA OH pa3pelIaeTcs B Cyne6HOM MopsiaKe?.

[MpunATO CunTaTh, YTO COTNaIIeHre 00 YIjIaTe aTMMEHTOB OTHOCUTCS
K cheiaKaMm, KOTOpbIe MO CBOEMY XapaKTepy MOTYT OBITh COBEPUIEHBI
TOJIbKO JUYHO. [To3ToMy 3aKifoueHHe TaKMX COTJIAIIEHUN 4yepe3 Mpel-
CTaBUTEJIEH 110 JOBEPEHHOCTH HEIOMYCTUMO’.

! ITweaunyesa JI.M. Yxas. cod. C. 407. CMm. Taxxe: KommenTapuii kK CemeifHOMy KozeKcy
Poccuiickoit ®@enepaumn / Ot. pen. .M. Kysnenosa. M., 1996. C. 276; Yeghparosa E.A.
NmyliuecTBeHHbBIE OTHOLLIEHHUS B poccuiickoil cembe. M., 1997. C. 98; Mypamosa C.A. Cemeii-
Hoe TIpaBo: YuebHoe nocooue. HopmarusHble akThl. M.: FOpucnpynenius, 2001. C. 191. ITo-
BUAMMOMY, TaKOK e TOYKU 3peHMs npuaepxkuBanachk M.B. AHTOKOIbCKast (CM.: Axmokoab-
ckas M.B. Ykas3. cou. C. 235-236).

2 CM. Takxe: HacTonbHas KHura HoTapuyca: YueGHO-MeTonnueckoe nocobue. B 2 T.
T. I1. 2-e u3n., ucnp. u gorn. M.: BEK, 2003. C. 179—180.

3 Cm. tam xe. C. 180.
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Cyl11ecTBeHHBIMU YCIIOBUSMU aJITMUMEHTHOTO IOTOBOPA SIBJISIIOTCS:

— pa3mep anumeHToB (cT. 103 CK);

— YCJIOBHS Y TTOPSIOK BBHITUIATHI AJTMMEHTOB' .

Ecnu He mOCTUTHYTO corjiallieHHWe O pa3Mepe, CIocodax U MOpsaKe
yIUTaThl AIMMEHTOB, TO IOTOBOP CUMTAETCS HE3aKITIOUEHHBIM (Iaxe eciu
OH YIOCTOBEpEH HOTAPHAIHHO).

Cornamenue 00 yriate aliMEeHTOB 3aKJTI0YaeTCsI TIyTeM COCTaBJICHUS
OJIHOTO JOKYMEHTA, MOAMUCHIBAEMOT0 CTopoHaMK. OHO MOIJIEXUT HOTA-
PHAIBHOMY YIOCTOBEPEHMUIO.

B ciyyae HecoGmoneHns TpeOOBaHUS 3aKOHA O HOTAPUATbHOM YIIO-
CTOBEPEHUU COTJIallleHNs 00 yIjiaTe alIiMEHTOB ClIeJIKa HeleHCTBUTEb-
Ha. Takas cmenka cuMTaeTcsl HUYTOXHOM, T.€. OHA HeleWCTBUTEIbHA C
MOMEHTA €€ COBEPIIEHUS HE3aBMCUMO OT TOTO, €CTh JIU Ha 3TOT CUET pe-
meHue cyma. HemeiicTBuTenbHas coeika He BJIEYET IOPUINYECKHUX IT0-
CIIENICTBUIA, 3a MCKIIIOUEHUEM TeX, KOTOphle CBSI3aHBI C €€ HelelCTBU-
TeJbHOCTBIO (11. 1 ¢T. 165, 1m. 1 cT. 166, 1. 1 cT. 167 T'K).

CornameHue o0 yruiate aJiMEHTOB SIBJISIETCS UCTIOJHUTEIbHBIM T10-
KYMEHTOM?.,

K 3akmoyeHn10, NCTIOTHEHUIO, PACTOPKEHUIO U TIPU3HAHWIO HEeCT-
BUTEJIbHBIM COIJIAlleHUsT 00 yIulaTe aJMMEHTOB IIPUMEHSIIOTCS HOPMBI
I'paxkmaHcKoOro Komekca, peryJIupyrolie 3aKIIoueHre, UCITOTHEHNE, pac-
TOpXKEHNE W TIpU3HAHME HEIEeUCTBUTEIbHEIMUA TPaKIAHCKO-TIPABOBBIX
caenok (1. 1 ct. 101 CK).

IIpaBuna o6 McCHoONHEHUU 00S3aTebCTB COCPEIOTOYEHBl B TJI. 22
I'K P® (cr. 309—328). KoHeuHO, He BCe HOPMBI I'PaXkIaHCKOI0 3aKOHO-
JIATeIbCTBA 00 MCIIOJTHEHUN 00S3aTeIbCTB MMEIOT OTHOIIIEHWE K COTJIa-
IIeHUSIM 00 yIuIaTe aTuMeHTOB. Tak, ITpaBWiIa O BCTPEYHOM UCITOJTHEHUHN
o0s3arenbeTB (cT. 328 I'K) HempuMEHMMBI K COTJIallleHUsIM 00 yrIliaTe
aJIMMEHTOB IO TOH MPOCTON MPUYMHE, YTO TaKUE€ COIIAIICHUS MTOPOK-
JAI0OT OJHOCTOPOHHWE (OOHOCTOPOHHE OOS3BIBAIOIIME) 00SI3aTENIbCTBA.
Ho u nHaubGonee obuive ykazanus I'paxkmaHCKOro Komekca 00 MCIOJHE-
HUU 00513aTETHCTB MIPUMEHSIOTCS K MCTIOJIHEHUIO CoTlallleHuit 00 yruiate
aJIMMEHTOB C U3BECTHBIMU oroBopkamu. Tak, B cuity cT. 309 'K P®D 06s1-
3aTEeJIbCTBA MOJDKHBI MCITOTHATHCS HaIeXalnM o0pa3oM B COOTBETCT-

' I.LA. MenBeneB B KauecTBE CYIIECTBEHHBIX YCIOBUIl Ha3bIBaeT pasMep, CIOCOOBI U
TIOPSIIOK yTUTaThl alMMeHTOB (cM.: ['paxknanckoe nipaBo: YueoHuk. B 3 1. T. 3. C. 570).
2 CM. § 4 HacTOALIEH TTIaBHIL.
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BUU C YCIIOBUSMU 00s13aTEIbCTBA U TPEOOBAHUSIMU 3aKOHA, MHBIX TIPaBO-
BBIX aKTOB, a IIPW OTCYTCTBUU TaKWX YCJIOBHI U TpeOOBaHMWII — B COOT-
BETCTBUM C OOBIYASIMU IEJIOBOTO 000POTa WJIM OOBIYHO TTPENbSBISIEMBIMU
TpeboBaHUsIMU. Bo-mepBhIX, Mo 3aKOHOM I'pakaaHCKMIT KOJEKC pasy-
MeeT TOJIbKO helepabHBIN 3aKOH (T1. 2 cT. 3), a ceMelHbIe OTHOIIECHUS
perynupytoTcst Takke 3akoHamu cyobekToB PO (ct. 3 CK). Bo-BTOphix, K
PETYJIMPOBAHUIO OTHOIIEHWI, TTOPOXIAEMbIX COTJIALIEHUSIMU OO yIuiaTe
aJJMMEHTOB, HE MOTYT MPMMEHSATbCS HM 0ObIYaK IeJI0BOro 06opoTa (OHU
BOOOIIIE TTPUMEHSIIOTCS TOJIBKO B IIPEIPUHUMATEIBCKO TeSITeIbHOCTH),
HU OOBIYHO MIPEeIbABISIEMbIE TPEOOBAHNS.

O0513aTeIbCTBO, BHITEKAIOIEe M3 COTJIAIIEHUST 00 yIjiaTe aTMMEHTOB,
JIOJDKHO MCITOJTHSITHCS HaajiexaliuM o0pa3oM, T.€. B COOTBETCTBUM C Tpe-
0OBaHUSAMU 3aKOHA U YCIOBUSIMU 00S13aT€JIbCTBA OTHOCUTEBHO CYOBEK-
TOB MCIIOJTHEHUSI, CpOKa M MeCTa MCITOJTHEHUs, CII0C00a MCIONHEHUS 1
T.0. O053aTeIbCTBO JOJKHO OBITh MCIOJIHEHO pealibHO (B HAType), T.€.
TUIaTeJbIIUK AIMMEHTOB 00s13aH COBEpIIaTh UMEHHO Te NEeMCTBUS, KOTO-
phIE COCTaBJISIIOT OOBEKT 00s13aTeNbCTBA (MOJKEH YIUIAauMBaTh aJIMMEH-
THI); 3aMeHa MpeaIMeTa UCIIOJTHEHUS He TOITyCKAeTC .

O0s13aTeIbCTBA TOJKHBI MCTIOTHATBCS HaeXalnM cyobekToM. [1o
o0111eMy TpaBUIy CoIIallleHusl 00 yIuiaTe aJUMEHTOB UCIOJHSIOTCS €ro
CTOpOHAMM (TUIATEIBIIUKOM U IToJyJaTesieM aliuMeHToB). BMecte ¢ Tem B
HCITOJTHEHUHU 00513aTeIbCTBA MOTYT YYaCTBOBATh W MHBIE (TPETHH) JIUIIA.

Bo-mepBhIX, TIOJTydaTe b aTMMEHTOB MOXeT TTOPYYUTh MPUHSITHAE UC-
TMOJIHEHUS TPEThEMY JIMILY. DTO JIMILIO MPUHUMAET UCTIOJIHEHUE OT UMEHU
MoJTyyaTesIsl aIMMEHTOB («I10 TOBEPEHHOCTH»). CUMTaeTcs, YTO MCIIOJI-
HEHME IPUHSITO CAMUM TI0JTyJaTelleM aJTiMEeHTOB.

Bo-BTOpHIX, NCIOTHEHUE 00sI3aTeNbCTBa (YyIJlaTa aITMUMEHTOB) MOXET
OBITh BO3JIOXKEHO Ha TpeThe JIU1o. B aTOM ciyyae kpeauTop (mosyyaresb
aJMMEHTOB) 00513aH MPUHSITH MCIOJHEHNE (AUIMMEHTHI), MPEII0XKEeHHOE
3a go/mkHUKA TpeThbuM JuiioM (ct. 313 T'K).

AJIMMEHTHI OJDKHBI YTUTAYMBAThCA B CPOK (CPOKM), YCTAHOBJIEHHBIN
cornameHueM. Ecinu corjamieHue Ha 3TOT CUET HE CONEPXKUT HUKAKUX
yKa3aHUl, TO 00s3aTeIbCTBA I10 yIUIaTe aIUMEHTOB JOJIKHBI UCITOTHSITh-
cs1 B pazyMHublii cpok (cT. 314 T'K). ITo-BuanmMomy, B COOTBETCTBYIOIIMX
ciTydyasix cjIefyeT MCXOMWUTh U3 TOTO, YTO aJIUMEHTHI NOJDKHBI BHITIIAYU-
BaThCs exxeMecsiyHo. 1o obiiemy npaBuiy, coaepxaiemycs B I'paxnaH-
CKOM Kojekce (cT. 314), TOJDKHUK BIIpaBe MCITOJIHUTh 0053aTeNIbCTBO 10
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CpOKa, €CJIM THOE HE YCTAaHOBJIEHO 3aKOHOM, MHBIMU ITPAaBOBBIMU aKTaMU
WJIM YCIIOBUSIMU O0SI3aTeIbCTBA TMOO HE BHITEKAET M3 €Tro CyllecTBa. Be-
pPOSITHO, HET OCHOBAaHWIA MPENSITCTBOBAaTh TOMY, YTOOBI CTOPOHEI COTJIa-
LIeHUsT 00 yIuiaTe alTMMEHTOB AOIYCKalu TOCPOYHOE UCTIOTHEHUE 00513a-
TeJabcTBa. ECliM Xe 1o 3ToMy MOBOIY HET HUKAKUX TOTOBOPEHHOCTEH, TO
TIPEICTaBIISIETCS 1IeJeCO00pa3HBIM MCXOOUTh M3 TOTO, YTO M3 CYIIECTBa
00s13aTeNIbCTBA CJIEAYEeT HEOOXOAUMOCTh CUCTEMaTUYECKOTO TMPENOCTaB-
JIeHUs cofepxKaHus (BPsI JIM MOXHO COIJIACUTBLCS, HalIpuMep, ¢ TEM, YTO
TUTaTENBIINK PEIIv BEITIATUTE aTMMEeHTHI Ha 10 J1eT Briepen).

O0s13aTeIbCTBA TODKHEI MCIIONHATBCS B HamiexkarieM Mecrte. [lonm
MECTOM WCIIOJIHEHUsI 00s13aTeNbCcTBa TMOHMMAeTCsl reorpadudecKuit
MYHKT, B KOTOPOM AOJDKHMK 00si3aH MCIOJHUTh 00s13aTenbcTBO. Eciu
corjaleHueM o0 yruiate aJJMMEHTOB He OIPeAesIeHO MECTO €ro MCITON-
HEHMSI, TO AJIMMEHTHI TOJDKHEI YIIAa9MBAThCS B MECTE KUTEJIbCTBA KPEIH -
TOpa B MOMEHT BO3HMKHOBEHUSI 00513aTeIbCTBA; €CJIU KpeauTop (Trojryda-
TeJb AJIMMEHTOB) M3MEHWJ MECTO >XWUTEJIbCTBA W W3BECTWJI 00 3TOM
MOJDKHUKA (TUIaTeNpIIMKa ajJMMEHTOB) — B HOBOM MECTE€ XXUTEJIbCTBA
KpPEAUTOpa C OTHECEHMEM Ha CYET KPEAUTOpa PacXoAOB, CBSI3AHHBIX C
MEepEeMEeHON MeCTa NUCTIOJTHEHUS.

AJMMEHTHBIE O00s3aTeNbCTBA HOJDKHBI MCIIOJHSTLCA HaUIeXalluM
croco6oM. JIoroBopomM MOXET MpeLycMaTpuBaTbCs, YTO aJTMMEHTBI Bbl-
TUTAYNBAIOTCS:

1) B monsix K 3apaboTKy M (MIM) MHOMY JOXOAY TaTesIblIMKa aiu-
MEHTOB. DTO HauboJiee paCIpOCTPaHEHHBIN U MMPUBBIYHBIN CITOCOO yILIa-
THI AIMMEHTOB. BeposiTHO, Ipexe Bcero moToMy, YTO OIpeaeIeHUE pa3-
Mepa aTMMEHTOB TaKUM CITOCOOOM TIOIIPOCTY JIOTUIHO U IIPU OTCYTCTBUU
COTJIallleHUsI aJJMMEHTHI (Ha HECOBEPIIICHHOJIETHUX JIEeTei) B3LICKMBAIOT-
Cs 110 PELIEHMIO Cy/Ia Yallle BCEro MMEHHO TaKUM 00pa3oMm;

2) B TBepIOI IEHEXHOI CyMMe, BHITIJIAYMBAEMOI MEPUOINIECKU. 3a-
KOH HEepEeNKO IPeAINCHIBaeT (MJIM JOIYCKAeT) B3BICKAHUE aIMMEHTOB B
TBepaoil neHexHow cymme (ct. 83, 87, 91, 98 CK). Ho, 3akitouas corna-
1IeHre 00 yIjiaTe alMMEHTOB, CTOPOHBI MOIYT M30paTh U MHOI CIIOCO0
orpenesieHUsT pazMmepa aauMeHToB. Eciau Bce ke u30MpaeTcss UMEHHO
3TOT CMOco0, TO yalle Bcero MO0 cpabaThIBAET CTEPEOTHTI (3aKOH B CO-
OTBETCTBYIOIIEM CJIyyae TOBOPUT O TBEPAOU NEHEXHOU cymme), nudo
TUIaTeJbIIUK aJJMMEHTOB MMEET HEepEeryJsipHbIiA, MEHSIOIIMIACS 3apabo-

200



$§ 2. Aaumernmnublii doeoeop

TOK ¥ (MJIM) MHOU J0XO[, MOJTy4aeT 3apaboToK U (WJIM) UHOMN AOXO[ MOJ-
HOCTBIO WJIW YaCTUYHO B HAType U T.JI.

OOBIYHO TIpEmyCMaTPUBAETCS, YTO A TMMEHTHI BBHITUTAYMBAIOTCS eXeMe-
csiyHO. HO HUYTO HE MelIaeT yCTaHOBUTD B COTJIAIIIEHUH, YTO OHU JOJDKHBI
BBITIIAYMBATHCS €XXEHENENTbHO, EXXEeKBAPTATBHO, €XKETOTHO U T.11.;

3) B TBepIOil IEHEXKHOW CyMMe, YTUTAYMBaeMOW eMHOBPEMEHHO. DTO
Ype3BBIYAIHO peAKMil Crocod YIIaThl aTMMEHTOB. MOXeT OBbITh, TTOTO-
My, UTO aJJUMEHTHI BHITIJIAUMBAIOTCSI Ha cOolepXaHue (KOoro-inbo), a mpu
3TOM CIIOCO0E YIIIAThl 0KAa3bIBAETCS PA30Basi TOMOIIIb;

4) myrem mipenoctaBieHust umyiectsa (ct. 104 CK). CnoBocoyera-
HUE «IIpefoCTaBieHe MMYIIECTBa» JIMIIEHO YeTKOTO MPAaBOBOTO COMEP-
xaHust. CoriameHreM o0 yruiare aTMMEHTOB MOXET YCTaHABIMBATHCS
repefaya TaTeabIMKOM aJIMMEHTOB UMYIIECTBA B COOCTBEHHOCTh TO-
Jygatesisi aiuMeHToB. [IprudeM MoXeT OBITh TIPETyCMOTPEH KaK pa3OBBIN
aKT, TaK U TIEPUOINIYECKOe HaJeIeHUe TOoTydaTesl aJMMEHTOB ITPaBOM
COOCTBEHHOCTH Ha KaKoOe-JTMOO MMYILECTBO (HarpuMep, CUCTeMaThyie-
CcKoe obecrieyeHue MPOAyKTaMM MUTaHMS U onexnoii). CorjaiieHueM
MOXET TIpelyCMaTPUBAThLCS TIPETOCTABIIEHNE KAKO-T1M00 BEIIU B MOJTh-
30BaHME ITOJTyJaTeNsl alMMeHTOB (De3B03Me3MHOE MM BO3ME3IHOe (Ha-
TPUMED, Ha JIbTOTHBIX YCJIOBUSIX) U T.1.);

5) MHBIMU CTIOCOOAMU, OTHOCUTENBHO KOTOPBIX JOCTUTHYTO COTJIa-
meHve (BBITTOTHEHNE padoT, OKa3aHWE YCIIyT U T.1I.).

HomyckaeTcsl coueTaHWe pa3jIMYHBIX CIIOCOOOB YIUIAThI AJIUMEHTOB.
Hanpumep, miatensiiuk oos3yeTcst epeaarb B COOCTBEHHOCTh MOJTy4da-
TeJsl AIMMEHTOB KaKoe-JIM00 MMYILLECTBO U, KPOME TOTO, €XEMECIUHO
BBITJTAYMBATh OTIPEIENIEHHYI0 CyMMY (OCYIIECTBIISITh YXOJ, BBITIONHSIThH
paboTHI U T.1.).

ITo obuiemy mpaBwily yCIOBHS JIOOOTO TOTOBOpa OMPENENSIIOTCS MO
COTJIAIIEHUIO CTOPOH. B 3TOM, B 4aCTHOCTU, MPOSIBIISIETCS MPUHIIUT CBO-
6ome1 morosopa (cT. 1, 421 T'K). EctecTBeHHO, 1 pa3Mep alIMMEHTOB, KO-
TOpBIE OYyIyT YIUIAYMBATHCS B COOTBETCTBMM C COIJIAIIEHUEM, TaKXKe
OTPEIENSIETCS] IO YCMOTPEHUIO CTOPOH. Pa3zmep allMMEHTOB, yCTaHABIIU-
BaeMblil TIO COTJIALIEHUIO 00 yrulaTe aJTMMEHTOB Ha HECOBEPILIEHHOJIET-
HUX JIeTeil, He MOXET OBITh HUXE pa3Mepa aJTMMEHTOB, KOTOpPhlE OHU
MOTJIY OBl TIOJTYYUTh TTPY B3BICKAHUM aJTUMEHTOB B CyJIeOHOM TTOPSIIKE.

AJIMMEHTHBIM JOTOBOPOM YCTaHABJIMBAETCSI MOPSIOK BBITUIATHI aIM-
MeHTOB. Omnpezensisi B COMMAIlIeHUH TTOPSAOK YIIIaThl AIMMEHTOB, CTOPO-
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HBbl YCTAaHABIMBAIOT MPOLEAYPY (ITPOLIEAYPhl) MCIIOJHEHUS TUIATeNbII1-
KOM CBOMX OOSI3aHHOCTEH, TIpeayCMOTPEHHBIX commameHneM. Hampumep,
€CJIM TUTATEeNIBIIMK JIOJDKeH TePUOIMYEcK YIIauMBaTh ONpeAeIeHHYIO
CYMMY, TO B COIJIALlIEHUM MOXET YKa3bIBaThCs, YTO OHA B YCTAHOBJIEHHBIN
CPOK TIepeaaeTCs MoTydaTesio AIMMEHTOB HAJTUIYHBIMU TEHEXHBIMU CPe-
CTBaMU WJTU TIEPeChUTAETCS TTOYTOBBIM TIepeBoAoM U T.1. Ecnu, mpenrmo-
JIOXKWM, TIIaTETbIIMK AITMMEHTOB 00S3aJICs BBITIOJHATh KaKue-11bo pa-
0OTBHI, TO B COIJIALIEHUH CJIEAYET ONMPENESUTh UX CYIIECTBO, CPOKU BbI-
MOJIHEHU ST, KAYECTBEHHBIE XapaKTePUCTUKHU U T.1. U T.II.

B cemeitnom 3akoHomarensctBe (1. 3 ct. 101 CK) BocipousBomutcs
OIIVH W3 TIPUHIIUITOB UCITOTHEHUSI 0053aTeIbCTB: HEMOITYCTUMOCTh OTHO-
CTOPOHHETO 0TKa3a OT MCITOJTHEHUs 00s513aTeJIbCTBA U OJHOCTOPOHHETO
n3MeHeHud ero yciaosuii. Ho eciim B «iiepBoncroununke» — cr. 310 'K PD —
MPEeIyCMOTPEHO, YTO MHOE MOXET YCTaHABIMBAThCS 3aKOHOM, a MHOTIA 1
JIOTOBOPOM, TO paccMaTprBaeMoe MPABUJIO CEMENHOTO 3aKOHOMATEIhCT-
Ba HE MOXeT OBITh YCTPAaHEHO HU 3aKOHOM, HU IOTOBOPOM.

B cr. 450 TK P® ornpezeneHa BO3MOXHOCTb U3MEHEHUST U PACTOPIKE -
HUSI JOTOBOPA I10 COMTAIICHUIO CTOPOH, €CJIM MHOE HE YCTAHOBJICHO TUM
Konexkcom, npyrumu 3aKOHaMu WJIM TOTOBOpPOM. B cemeitHoM 3aKkoHoma-
TEJIbCTBE COOTBETCTBYIOLIEE MPaBUJIO MOAUGMUIIMPOBAHO: MO Corjalle-
HUIO TUTaTeNIbIIMKA U TIOJyJaTelsl aJMUMEHTOB COTIJIallleHHuE MOXKET OBITh
U3MEHEHO WIM PAaCTOPTHYTO B Jt000€e BpeMs. THoe He MOXeT OBITh ycTa-
HOBJIEHO HU IPYTUM 3aKOHOM, HM COTJIallIEeHUEM CTOPOH.

CornamieHye 00 U3MEHEHUU WU PACTOPXKEHUM TOroBOpa IOMJIEKUT
HoTapuabHOMY ynocTtoBepeHuio (B m. 2 cr. 101 CK B uMnepatuBHYIO
¢opmy obnedeHo nrucno3uTUBHOE TIpaBuJIo CT. 452 T'K).

ITocne 3akmoueHus corjaameHuss o0 yraaTe alTMMEHTOB MOXET CHU-
3UThCSI YPOBEHDb TOXOAOB IUIATEIbIIMKA WY TTOIydaTesis aliMEHTOB, 10
KaKOW-T1M00 IMPUYMHE MOTYT ITOBBICUTBCSI PACXOIBI, KTO-TO U3 3TUX JIUII
MOXET BCTYIIUTHh B OpaK, y INIATEIbIIMKA aJMMEHTOB MOTYT POIUTHCS
JIETU U T.O0. U T.I1. U3MeHeHre MaTepuaJlbHOTO UJIM CEMEIHOTO TTOJIoXKe-
HUSI CTOPOH SIBJISIETCS I0OpUIUYECKUM (DaKTOM, KOTOPBIA B COBOKYITHOCTH
C IPYTUMM I0pUANYECKUMU (haKTaMu (COTJIallieHrue CTOPOH WIM pellieHue
Cy/ia) BJIeYeT U3MEHEHUE MM PACTOPKEHME COTJIAleHUsT 00 yTiiaTe ajiu-
MEHTOB, HO TIPY TOM HENPEeMEHHOM YCJIOBUU, YTO TTPOM3OIILINA CYIIECT-
BEHHbIe U3MEHEeHUS. SIB/IseTCs 1M UBMEHEHUE MaTepUabHOTO Wi CeMel-
HOTO ITOJIOXKEHUS CYIIIECTBEHHBIM, BCIKUI pa3 OMpeaessieTCs TUIaTelIbIIu-
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KOM U TIojTyJaTesieM aIMMEHTOB, a TIPH HEAOCTHXKEHWH COINTALIEHUsS] — Cy-
oM. Perrast Bormpoc o TOM, pacToprath JIM COIJIAIIEHHe 00 yIUIaTe ajliMeH-
TOB WJIV UI3MEHSTh €T0 (a €CJU /1a, TO B KaKOil Mepe), CY/I IOJKEeH YUECThb BCIO
COBOKYITHOCTb OOCTOSITENILCTB Jiesia («WIt00OM 3aciy>KUBAIOIIUi BHUMAHUS
MHTEPEC CTOPOH»): YPOBEHb JOXOIOB TOW WJIA APYTOM CTOPOHBI, COCTOSTHHE
3IIOPOBBST, KOJTMUYECTBO VDKAVBEHIIEB U T.1. 1 T.II.

ITpu n3MeHeHUU corialleHus: 00 yruiaTe aIMMEHTOB 00s13aTebCTBO
coxpaHseTcs B u3MeHeHHOM Buze. [1pu pacTop>xeHUU coralieHusT 00s-
3aTEJILCTBO MPEKPAIACTCS.

B ciygae m3aMeHeHMST MM pacTOPKEHUSI COTTIAllleHns 00 yIiaTe aim-
MEHTOB 00513aTeJIbCTBO CUMTAETCSI M3MEHEHHBIM WJIA TIPEeKpallleHHbIM C
MOMEHTA 3aKJII0OUYEHUs COTJIallleHUsI CTOPOH 00 U3MEHEHUU WIM pacTop-
JK€HUM JOTOBOpA, a MPU PACTOPKEHMU WIM U3MEHEHUM COTJIallleHUs B
CyIeOHOM ITOPSIIKE — C MOMEHTA BCTYIUICHUS B 3aKOHHYIO CUJIY peIIeHUS
cyna. [TnareapIMk aTMMeHTOB He BIIpaBe TPeOOBAaTh BO3BPAILEHMS TOTO,
YTO OBLIO WMCIOJHEHO UM 0 MOMEHTAa M3MEHEHUs WU PaCTOPXKEHMUS
corjaiieHus ob yruiate aliMEHTOB, €CJIM MHOE HE YCTaHOBJIEHO COIJa-
meHneM ctopoH (cT. 453 TK).

CornameHue 06 yriate alTUMEHTOB SIBJISIETCS TPaXKIaHCKO-TIPAaBOBOM
caenkoii (morosopom). Crajio OBITh, B MNPEeIyCMOTPEHHBIX 3aKOHOM
('K P®) ciyyasix Takasi coeliKa sSIBJISICTCSI HUYTOXHOM (aOCONMIOTHO He-
NIEVCTBUTEIIPHON HE3aBMCHMMO OT TOTO, TPU3HAHA JIM OHAa HEOEWCTBU-
TEJIBHOM CYIIOM) WJIM MOXeT ObITh TIPU3HAHA CYIOM HelelCTBUTETbHOMN
(ocriopuMast caeska).

HuyToXHBIMU SBISIOTCS CHEIKM, HE COOTBETCTBYIOIINE TPeOOBAaHM-
sIM 3aKOHA, COBEPIIIEHHBIC C IIEJIbIO, 3aBEIOMO IIPOTUBHOI OCHOBAM IIpa-
BOIIOPSIZIKA M HPABCTBEHHOCTU, MHUMBIE (CIEJIKM, COBEPIIEHHBIE JIUIITb
NI BUIA, 0e3 HaMepeHMsl CO3[aTh IpaBOBbIE IOCIEACTBUSA), TPUTBOP-
HbIe (COBEpILIEHHBIE C LIEJIbI0 MPUKPBITh APYrue cueiaku) u T.0. Hekoro-
pBle CHOEIKN C IOPOKaMM CYOBEKTHOIO COCTaBa TaKXKe SIBJISTIOTCS HH-
YTOXXHBIMU. Tak, HUYTOXHON SIBJISIETCS CEJIKa, COBEpIIeHHAs TpaXxaa-
HUHOM, TpPU3HAHHBIM HEAEECIIOCOOHBIM BCJIEACTBUE IICUXUYECKOIO
paccTpoiicTBa, JIMOO COBEpIICHHAs HECOBEPIIEHHOJETHUM, HE TOCTUT-
muM 14 JeT.

MoryT OBITh IPU3HAHBI HENEUCTBUTEILHBIMU (SIBJISIIOTCS OCTIOPVMBI -
MM) corjallieHus1 00 yIiaTe aJIMMEHTOB, 3aKJIIOYEHHbIE HECOBEPILIEHHO-
JIETHUMH B Bo3pacTe oT 14 1o 18 net 6e3 cornacust 3aKOHHBIX TTpeICTaBU-
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TeJieit, rpakmaHaMM, OTPAaHUYEHHBIMU CYIOM B IEeCIIOCOOHOCTH, 0e3
cortacug noreuuteseii, u ap. OCIIOpUMBIMU SIBJISIIOTCS TaKXKe COTJIallie-
HUS, 3aKJIIOYEHHBIE MO BIMSHMEM oOMaHa, HaCUJIUs, YIpo3bl, 3JJOHaMe-
DPEHHOTO COTIJIAllIeHUs TIPEACTaBUTENSI OJHOUW CTOPOHBI C IPYroil CTOpO-
HOM U T.1. (cT. 168—172, 174—179 T'K).

Hapsiny ¢ ykazaHHBIMY (M MHBIMI) OOIIIMMY OCHOBAHUSIMU HENEWCT-
BUTEIBHOCTHU CIEIOK, KOTOphie ycTaHoBNeHBI I K PMD, B ceMeitHOM 3aKo-
HOJATEIbCTBE MPENyCMOTPEHO CHelMaIbHOe OCHOBAaHME MPU3HAHUS He-
JMEeWCTBUTEILHBIM COTJIAIIeHUs 00 yriaTe anuMeHToB. CorjaiieHne Mo-
KeT OBITh INPU3HAHO HENEHCTBUTEIBHBIM BCJIEICTBHE TOTO, YTO OHO
HapyllaeT uHTepechl nojydarens aaumeHToB (cT. 102 CK). Ilpu stom
HEeoOX0MMO MUMETh B BUIY CJIEMYIOLIEE.

Bo-nepBhIX, peub UOET O BO3MOXHOCTH TIPU3HAHUS HENEeHCTBUTEIb-
HBIM COIJIalllEeHUs 00 yIjlaTe aJMMEHTOB, KOTaa IoJydaTessMU aIuMeH-
TOB SIBJISIIOTCS HECOBEPILIEHHOJIETHHUE JETU JIM0O COBEpILIEHHOJETHUE
HelleecrioCcoOHbIE YJIeHbl CEMbU. 3aKOH CO3JAET MOIMOTHUTENbHYIO rapaH-
TUIO 3alIUTHI TIPaB YKa3aHHBIX IPakIaH UCXOMs U3 TOTO, YTO COTJIAIICHMS
00 yIuiate aJIMMEHTOB 3aKJI0YaloTCs WX TpeAcTaBUTENIMU. JlelicTBure
paccMaTpUBaeMOro TMpaBWJIa PaclpOCTPaHSETCS Ha CUTyallMd, KOrnoa
NpeacTaBUTeNIb He MPOSIBUI JOJDKHOM 3a00ThHl 00 MHTEpecax IpeacTaB-
JISIEMOTO.

Bo-BTOpHhIX, coriaimeHue MOXeT ObITh MPU3HAHO HENEHCTBUTEJb-
HBIM B CJIy4yae, €CJI YCIOBUS MPENOCTABICHUS COAEpXaHUs MoyJaTe-
JII0 aJIMMEHTOB CYIIIECTBEHHO HapyllalT €ro MHTepechl. B yacTHOCTH,
€ClIM pa3Mep aJMMEHTOB, YCTAHOBJIEHHBIN COTJAllleHWEeM CTOPOH 00
yIUIaTe€ aJMMEHTOB Ha HECOBEPLICHHOJETHUX NETei, HUXe paszMmepa
AJIMMEHTOB, KOTOPble OHU MOIJIM Obl MOJy4YaTh INPU B3bICKAHUU aJIU-
MEHTOB B Cye0HOM nopsake. B npyrux ciayuasx sBisgercsd Jv Hapyuie-
HU€ CYIIECTBEHHBIM, PEIIaeTCsl KaxKIbIi pa3 ¢ y4eTOM KOHKPETHBIX 00-
CTOSITENILCTB ena. Takue HapylIeHWsI MOTYT BbIpaXkaTbCsl, HAIIPUMED, B
U30paHUU Crocoba yriaThl aJMMEHTOB, KpailHe HEBBITOAHOTO T0JIyda-
TEJI0 aJUMEHTOB. YCTaHOBJIEHHBII COTJIallleHUEM TMOPSIOK BbIILIATHI
aJIMMEHTOB TaKXe MOXET CYIIECTBEHHO YIIEMJISITh MHTEPECHI IMOJIyda-
TENS U T.1.

B-TpeThux, B cya ¢ MICKOM O MPU3HAHUY COTJIallleHUsT 00 yIiaTe ajiu-
MEHTOB HENeMCTBUTEIbHBIM IO PACCMATPUBAEMOMY OCHOBAaHHWIO MOTIYT
00paTUThCS:
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— 3aKOHHBIE TIPEICTABUTENU MOJTydaTeieil aTMMEHTOB;
— OpraHbl OMEKU U MOMNEUYUTENIbCTBA (OPTraHbl MECTHOTO CaMOYIIpaB-
JeHus (ct. 34 TK);

— TIPOKYPOD.

§ 3. B3bICKAHUE AITUMEHTOB B CYIEBHOM IOPSJIKE

ITo ob6meMy IIpaBMIy aIMMEHTHI B3LICKMBAIOTCSI C POOUTENICH Ha He-
COBEPIIIEHHOJIETHUX JIeTel B 0Jie 3apaboTKa 1 (MJIM) MHOTO TOXO0Ma.

Ponuteny BhIIUIaYMBAIOT aTMMEHTHl HA HECOBEPILIEHHOJETHUX IeTei
Ha OCHOBaHWM pELICHUs Cyla B CAEAYIOIINX pa3Mepax: Ha OTHOTO pebeH-
Ka — OIHa YeTBEPTh, Ha IBOMX AETeil — OmHA TPeTh, Ha TPOUX W Ooliee
JIeTeil — MmoJjJoBMHA 3apaboTKa U (MJI1) WHOTO J0XO0/1a POAUTENIE.

Ilepeyenr BuOOB 3apaboTka W (MJIM) MHOTO A0XOJAa, M3 KOTOPHIX
MPOU3BOAUTCS YAEpXKaHWE aIMMEHTOB, B3BICKMBAaEMBIX Ha HECOBEP-
IIeHHOJICTHUX AeTell, yTBepKIeH MmocTaHoBneHneM [1pasurenscTtea PO
oT 18 urona 1996 r. Ne 841" (c mocnenyromMMy M3MEHEHUSAMM U JOTIOJ -
HEHMSMM). DTUM aKTOM MPEIYCMOTPEHO, YTO yaepXaHHUe aJlMEHTOB
MPOU3BOIANTCS M3 BCEX BUAOB 3apabOTHOI IIIATHl (I€HEXXHOTO BO3HA-
TpaXXIeHUsI, COOepPKaHUsI) W TOITOJHUTEIBHOTO BO3HATPAXICHUS KakK
10 OCHOBHOMY MECTY paOOThI, TaK M 3a pabOTy 10 COBMECTUTEJbCTBY,
KOTOpPBIE TMOJIyYaloT POAUTENN B AEHEXHOW (HAalMOHAJIbHOW WU UHO-
CTpaHHOI BajlOTe) M HATypaJIbHOU (hOpMe, B TOM UHMCJIE C CYMMBI, Ha-
YUCIEHHON II0 Tapu(HBIM CTaBKaM, TODKHOCTHEIM OKJIamaM, IIO
CHENIbHBIM paclieHKaM U T.I., C TIpeMUi (BO3HATpaXkAeHWIT), UMEIOIINX
PEeryJIsIpHBbINA WM MIEPUOAMYECKUI XapaKTep, a TakxKe 10 UToraM pado-
TBI 32 TOJ, C CYMM paiflOHHBIX KO3 DUIIMEHTOB 1 HAA0AaBOK K 3apaboT-
HOM IIaTe, ¢ CYMMBI aBTOPCKOTO BO3HATPAXICHMS, CO BCEX BUIOB IIEH-
CU, CO CTUIIEHAW U T.1. U T.II.

Pasmep ykazaHHBIX gosei 3apaboTka W (M) MHOIO J0XOJAa MOXET
OBITh YMEHBIIIEH WM YBeIWYeH cyaoM. [Ipy 3TOM 4YeTKUX KpUTEpHUEB,
KOTOPBIMH CJIEIyeT PYKOBOICTBOBATHCS CYIy, 3aKOH HE yCTaHABJIMBACT.
YKa3bIBaeTCs JIMIIIb, YTO U3MEHEHWE 3TUX NOJield BO3MOXHO C yYEeTOM
MaTepUaJIbHOTO WIM CEMEMHOTO TOJ0XEHUsI CTOPOH (M TLIaTeNbIIMKa, U
MoJjiyyaTesIsl aJdMEHTOB), a TakKXKe HHBIX 3aCy>KUBAIOIIMX BHUMAaHMS
obcrositenbeTs (1. 2 1. 81 CK). Tak, cym MOXeT MpUHSTH BO BHUMaHWE,

' C3 P®. 1996. Ne 31. Cr. 3743.
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YTO TUIATEIBIIUK AJMMEHTOB SIBJISIETCI MAaJIOMMYIIMM, a II0JIyJaTelb
aJTMMEHTOB JOCTAaTOYHO obecriedeH. MoKeT OBITh YITEHO HAJIMUKE IPY-
TMX HECOBEPIIEHHOJIETHUX JAeTell U (MJI1) WHBIX TpakaaH, KOTOPHIX Tjla-
TEJIbIIMK aJIMMEHTOB 00513aH cofepKaTb. Ecliv B cilydyae B3bICKaHUS ajlu-
MEHTOB B YCTAHOBJICHHBIX MOJISIX 3apa0doTKa M (MJIM) MHOTO JOXOJa Ha-
3BaHHBIC JIMIIA OKAXYTCS B XYOIIEM IIOJIOXKEHWM B CpaBHEHUU C
ToJIyJarejieM ajJliMEeHTOB, TO CYI MOXET YMEHBIIUTh pazMep monu. Oc-
HOBaHMEM YMEHBIIEHUWS WM YBEJIWYEHUsS pa3Mepa ajJMMEHTOB MOXET
SIBUTBCSI COCTOSTHME 3IOPOBbSI IUIATEIBIINKA AIMMEHTOB WJIM €r0 HeCco-
BEPIICHHOJIETHUX IeTEeI 1 T.1I.

CyI MOXeT OTpeNe/INTh pa3Mep aTMMEHTOB, yIJTAYMBaeMbIX Ha HECO-
BEPILIEHHOJIETHUX AETei, B TBEPION NEHEXHOI CyMMe WU OTHOBPEMEH-
HO B JOJISIX 3apaboTKa M (WJIM) MHOTO JOXOda M B TBEPHOIl MEHEXHOM
cymMMe. DTO BO3MOXHO, €CIM POIUTENb, OOS3aHHBIA YIJIAUMBATh allH-
MEHTBI

— MMeEET HepeTyJISIpHbII, MEHSIOIIMIACS 3apabOTOK U (UJT1) MHOM TOXO;

— TI0JTyJaeT 3apaboToK U (UJIM) MHOM JOXO IMOJTHOCThIO WX YaCTUY-
HO B HaType WX B MTHOCTPAHHOM BaITIOTE;

— He uMeeT 3apaboTKa U (M) MHOTO J0XO0Ma.

Cyn MOXeT TakuM Xe 00pa3oM OIpeAeUuTh pa3Mep aJIMMEHTOB U B
IPYIUX CIyJasix, €CJIM B3bICKAaHME aJIMMEHTOB B JIOJIEBOM OTHOIIEHUM K
3apaboTKy W (WJIM) WHOMY OOXOMY POIUTENST HEBO3MOXKHO, 3aTPyIHM-
TEJIbHO WJIY CYIIIECTBEHHO HApYIIAaeT MHTEPECHI OTHOM M3 CTOPOH.

3akoH (1. 2 c1. 83 CK) yKka3bIBaeT KpUTEpUii, KOTOPBIM CIEAYeT Py-
KOBOJICTBOBAThCSI CYyIy MPHU OIpeAeIeHUN pa3Mepa B TBEPIOM MeHeX-
HOI CyMMe: HEOOXOAMMO CTPEMUTHCS K TOMY, YTOOBI COXPAHUTh PEOEH-
Ky TIpeXHUI ypOBEHb €ro obecriedeHus, T.e. He JOTYCTUTh YXYIIIeHUS
ero nosioxxeHus. Ho npu 3ToM ¢y 1OJKEH YYUTBIBATH MaTEPUAJIBHOE U
CeMeiHOe TIOJNIOXEeHUe, a Takxke Npyrue 3aciyXUBalollne BHUMaHUs
obcTosATeNbCTBA. B pe3ysibTaTe ypoBEHb 00ECIIEUEHHOCTU PeOEHKA MO-
JKeT KaK MOBBICUTHCS, TaK U TIOHM3UTHCS. Takue ke TpaBuiia O B3bICKa-
HUM aJTMMEHTOB B TBEPJAOW NEHEXHOU CymMMe AEHCTBYIOT U B TOM CIIy-
yae, KOrma IpM KaXXIoM U3 pOAMTENel OCTaloTCAd AETU U aJTMMEHTHI
B3BICKMBAIOTCS Ha peOeHKa, OCTABIIIETOCS C MEHee 00eCIIeYeHHBIM PO-
TIATEJIEM.

3aKOH UCXOOUT U3 TOTO, YTO aTMMEHThI, B3bICKUBAEMbIE C pOAMTEIEH
B T10JIb3y HECOBEPIIEHHOJIETHUX E€Tel, MCIOJIb3YIOTCS B MHTEpecax 3TUX
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Jereii. B OONBIIMHCTBE CBOEM aJMMEHTHI B TTOJJHOM OOBEME MCITOJIb3Y-
IOTCS Ha colep:KaHUe HeCOBEPIICHHOJETHUX IeTell. BromHe morryctmma
CHTyaIIUs, KOTHAa YacTh CYMM, TOJIy4aeMBIX B KauyeCTBe aJITUMEHTOB, MO-
>XeT ObITh KCTpauyeHa Ha TEKYIIME PACXOMIbI, a YaCTh UX PE3EPBUPYETCS Ha
oymyiiee. Ha cirydait B3bICKaHMST aIUMEHTOB B T10JIb3Y IE€TEl, OCTaBIINX-
cs1 0e3 TIOITeYeHNsT POANTENIe M HAXOMSIINXCS B BOCIIMTATEIBHBIX JINOO
JIEYEOHBIX YIPEXKICHUSAX, VIPEXKICHUSIX COIIMATLHON 3alIUTH HaCeJICHUS
WU B IPYTMX aHAJOTUYHBIX yupexaeHusx, CeMeliHblil Kogekc (cT. 84) yc-
TaHABJIMBAET CIEeIMAIbHbBIE MpaBUjia. AJTMMEHTHI 3a4MCIISIOTCS Ha cueTa
9THX YUIPEXKICHMI, TlIe YYUTHIBAIOTCS OTAEIBHO IO KaXXIOMy peOEHKY.
IIpu ocTaBiaeHnM peOEHKOM Ha3BaHHBIX YUPEKICHUI CYMMBI, TTOJTy4eH-
HbI€ B KAYECTBE aJJUMEHTOB, MEPEUUCIISIIOTCS Ha CYET, OTKPBITHINA HA UMS
pebenka B CoeperaresHoM 6anke PD. Bmecte ¢ TeM ydpekneHUsT MOTYT
3aCTaBUThb 3TU JEHBIU «pabOTaThb» — IIOMEIIATh CYMMbl aJMMEHTOB B
O6aHku. B Takux cirydasix TOJIOBUHA JTOXOJOB, TIOJIyJYaeMBIX B Pe3yiIbTare
pa3MelleHus AeHEXHBIX CPEICTB, UCIOJIb3YETCs Ha colepkaHKe IeTeil B
Ha3BaHHBIX yUpexXIeHusXx. Bropas mosoBrMHa BMeCTe ¢ CYMMOM aIMMEH-
TOB 3a4YMCIIIETCS Ha YKa3aHHBIN cYeT peOeHKa MPU OCTaBJICHUU UM y4-
peXIeHMUS.

Ponutenu obs13aHbI cofepkaTh CBOMX COBEPIIEHHOJIETHUX NETEM, €CIIU:

a) OHU SIBJISTFOTCSI HETPYIOCITOCOOHBIMU (MYXXUMHBI M XKEHIITUHBI, 10C-
TUTIIKE COOTBETCTBEHHO 60 U 55 j1eT, UHBAIK/IbI);

0) HYXXIAIOTCS B TTOMOIIY (HE UMEIOT BO3BMOXHOCTU COAEpXkKaTh cebsl;
BOIIPOC O TOM, MOXHO JIM CUMTATh JIMLIO HYKAAIOIIUMCS, PELIAETCS BCSI-
KM pa3 C yueTOM BCeX 00CTOSATENLCTB KOHKPETHOTO Je1a).

B »Tux ciydastx aJMMeHTHI B3BICKMBAIOTCSI TAKXKE B TBEpHOI HEHEXK-
Hoii cymme. [Ipu ompeneneHnn pa3Mepa aJMMEHTOB CY/l YYUTHIBAE€T Ma-
TepUaibHOE 1 CEMEHOE MOJIOXKEHUE 00erX CTOPOH, a TaKXke Apyrue 3a-
CIyXXUBalOIIe BHUMAHMUS HHTepeckl. B ToMm 4wncie MoxeT ObITh (M
JIOJDKHO OBITh) YUTEHO HAJIMYWE Y COBEPIICHHOJIETHETO HETPYIOCTIOCO0-
HOTO pebGeHKa, KOTOPBI HYXTAeTcsl B MIOMOIIU, CYIIpyra, CBOMX NETEi,
KOTOpbI€ 00s13aHbI €70 COAEPXKATh.

Kpome yruraTel alIuMEHTOB HECOBEPILICHHOJIETHUM AETSIM U HETPYIO-
CITOCOOHBIM COBEPIICHHOJIETHUM OETSIM CYI MOXET 00s3aTh pPOOUTEsCH
YJacTBOBaTh B JOITOJTHUTEIBHBIX PAaCcX0JaX, BHI3BAHHBIX MCKITIOYUTEIh-
HBIMU 00cTOSTENbCTBAMU. K UMCIly TaKMX OOCTOSITENIbCTB, B YACTHOCTH,
OTHOCSTCSI:
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— TsKeJast 00JIe3Hb;

— YBEYBS IETEN;

— HeOOXOIMMOCTh OILIAThI ITOCTOPOHHETO yxona 3a AetbMu (cT. 86 CK).

PaccmatrpuBasi 3To NpaBWiIo, BaXXKHO MMETh B BUIY cieaytoiiee. Bo-
TEePBBIX, IPUBEICHHBIN ITepeYeHb HE3aKPHITHI. Bo-BTOPHIX, SIBISIETCS X
TO WJIA WHOE OOCTOSATETHCTBO (B TOM UHMCJIE U U3 YUCJIa HAa3BAaHHBIX) UC-
KJTIOYWTEIbHBIM, PELIAETCS CYIOM B KaXJIOM KOHKpEeTHOM cityyae. [Ipu
3TOM HCKJIIOUUTEbHOCTh OOCTOSITEILCTBA HE JOJKHA TPAKTOBAThCs KakK
€r0 YHUKAJbHOCTh, HETIOBTOPUMOCTD, Ype3BBIYafHOCTh U T.11. McKiroum-
TEJTbHOCTh OOCTOSITEJTLCTBA TIPOSIBIISIETCSI B TOM, U 3TO B-TPETHUX, YTO
OHO TTOPOXIAET MOTPEOHOCTh B pacxofax, JOTOJHUTENbHBIX K TEM aJlh-
MEHTaM, KOTOpbI€ B3bICKMBAIOTCS WJIM MOTYT OBITh B3bICKaHbI. Kpome
TOTO, CyI IPU3HAET OOCTOSATENbCTBO MCKIIOUMTENIPHBIM, €CIIM MHTEpeC
pebeHKa 3acmyXMBaeT BHUMaHUS. TakK, HE CYMTAETCS UCKITIOUUTETbHBIM
00CTOSITENILCTBOM, HAIOIIMM OCHOBAHUE JUISI B3BICKAHUS C POAUTENEH
TIOTIOJTHUTEJIbHBIX PACXOJ0B, HECEHNME 3aTpaT Ha 0OyYeHMeE.

Cyn MOXeT 00s3aTh poauTesieil IPUHATh yJacTre B (paKTUIECKU I10-
HECEHHBIX JIOTIOTHUTEIBHBIX PACXOIAX, a TAKXKE B TOTIOJIHUTEIIbHBIX Pac-
X0JaX, KOTOpble HEOOXOIMMO MTPOM3BECTU B OYAYILIEM.

Pazmep cyMM, B3BICKMBAEMBIX C POIUTENIEN B BUAE YIaCTUS B OO -
HUTEJIbHBIX pacxoaax («I0JIsl y4acTHs»), ONpeAesisaeTcs CYIoM MCXOIS U3
MaTEPUAIIBHOTO U CEMEWHOTO TIOJIOXKEHUS PONUTEJIEA U NETEM U NPYTUX
3aCTyXXKMBAIOIIUX BHUMAHUS UHTEPECOB CTOPOH. C y4eToOM 3TUX 0OCTOSI-
TEJILCTB Ha POAMUTENE MOXET ObITh BO3JIOXKEHA 00S3aHHOCTb HECTU TI0-
MOJIHUTEIbHBIE PAaCXObl B IIOJIHOM 00beMe WIM B KaKOH-TO 4YacTH (B BU-
JIe «I0JU y4acTus»). [lpryeM eciv yCTaHOBJIEHO, YTO UMEIOTCI UCKIIIO-
YUTeNbHbIE OOCTOSTENbCTBA (TsKedass OoJie3Hb M T.A.), BIEKYLINME
JOTIOJTHUTENbHBIE PACXOIbI, TO OCBOOOIUTH POAUTENEIN OT y4acTUs B 10-
MOJIHUTEIBHBIX pacXoax CyI He BIIpaBe.

B3abickaHue Mpou3BOAUTCS B TBEPIOI JEHEXHOW CyMME, YIUIaulBaeMoit
exemecsiyHo. TTopsmoK ydacTus B AOTIOJHUTEIbHBIX pacxonax (Hampumep,
OyIyT JIU yIUIAaYMBATbCS COOTBETCTBYIOILME CYMMbl HAJIMYHBIMU JEHbraMu
WM Oe3HATMYHBIMU JIEHEXXHBIMU CPEICTBAMM) OMPENEISIETCS C YIeTOM Ha-
3BAaHHBIX ¥ MHBIX 3aCIYKABAIOIINX BHUMAHWS MHTEPECOB CTOPOH.

TpeboBaHuEe O B3BICKAHWU AJIMMEHTOB B MOJIb3y HECOBEPUIEHHOJIET-
HMX JeTei, a Takxke 00 y4acTMM B JOIOJHMTEJIBHBIX PacxojaX MOXET
OBITH 3asIBJICHO:
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a) poauTesieM, ¢ KOTOPBIM IIPOXUBAeT peOeHOK;

0) onekyHoMm (monieuntesiem) pederka (ct. 84 CK);

B) MPUEMHBIMU pOoAUTENSIMU pedeHka (cT. 84, . 3 cT. 153 CK);

T) BOCHUTATEJIbHBIMU YUPEXICHUSIMU, JIEYEOHBIMU YUPEKIEHUSIMU,
YUPEXKACHUSIMU COLIMATIBHON 3alIUThl HACEJIEHUST U APYTUMU aHaJIOTUY-
HBIMU YUPEXIEHUSIMU, €CITU IETU OCTAJIMCh 0e3 TIOTIeYeHUsI pOAUTENei 1
HaXONATCA B TaKUX yupexnaeHusx (cT. 84, m. 1 ct. 147 CK);

I1) YCBIHOBUTENIEM, €CJIU COXPAHUJIMChH MPaBa U OOSBaHHOCTHU IO OT-
HOIIIEHUIO K KOMY-JI100 13 pomuTteneii (ct. 137 CK);

€) OpraHOM OTIEKU U TIOTIEYUTENIbCTBA, TIPU OTCYTCTBUM COTJIALIIEHUSI
ponuTeneil 06 yriaTe alMMEHTOB, TIPY HETIPEICTaBIIEHUU COAEpPKaHUS
pebeHKy U Ipu HenpeabsaBaeHur ucka B cyq (1. 3 ct. 80 CK).

TpebGoBaHue 0 B3bICKAHWU ATUMEHTOB C POAUTENEN B MOJIb3Y HETPYIO-
CITOCOOHBIX COBEPIIIEHHOJIETHUX JIETEN, HYXXIAIOIIMXCS B TIOMOIIIH, a TaK-
e 00 MX y9aCTUU B IOTIOJTHUTENIBHBIX PACX0/IaX MOXKET OBITh 3asIBJIEHO:

a) CaMUMU IETbMU;

0) omexkyHaMu, €CiIy OeTH IIPU3HAHBI CYIOM HEIEeeCIIOCOOHBIMU
BCJIEICTBHE TICUXUYECKOTO PACCTPOICTBA;

B) MOMEUYUTESIMA, €CJIN IETU OTPAaHUUYEHBI B IEECITOCOOHOCTHU BCJIE/-
CTBUE 3J10yNOTPEOIEHUS CIMPTHBIMUA HAMMUTKAMU WU HAPKOTUYECKUMU
BEILIECTBAMU.

TpynocrnocoOGHBIE COBEPIIEHHOJETHUE NE€TA O00S3aHBI CONEPKATh
CBOVIX POIMTENIEN, €CII OHU SIBJISTIOTCS:

a) HETPYOOCTTOCOOHBIMY (MYKUUHBI U KEHILIWHBI, JOCTUTTIIE COOTBET-
cTBeHHO 60 1 55 J1eT, MUHBANINIBI);

0) HyXTAIOIUMUCS B TTIOMOITM (HE MUMEIOIINX JOCTATOYHBIX CPENCTB K
CYIIIECTBOBAHUIO; OLIEHOYHAsI KaTeropusi — BCSIKUI pa3 BOTIPOC O HYXK/Iae-
MOCTH B TIOMOIIH PEIIAETCS C YYETOM OOCTOSITENILCTB KaXKI0TO KOHKPETHOTO
Jiena).

CoBepllieHHOJIETHUE IeTH (KaK TPYIOCITIOCOOHBIE, TaK U HETPYAOCIIO-
COOHBIE) MOTYT OBITH TTPUBJIEYEHBI K YIaCTUIO B TOTTOJIHUTEIHBIX PacXo-
Jax (K BbITUIATE TEX ATMMEHTOB, KOTOPBIE B3bICKUBAIOTCS UJIK MOTYT OBITh
B3BICKAHBI), €CJIN:

a) UMEIOTCS UCKITIOYMTENIbHBIE 00CTOSITEIhCTBA, TAKME, KaK TSKeJast
00JIe3Hb, YBEUbE POIUTEIISI, HEOOXOMUMOCTh OTUIATHI TIOCTOPOHHETO YXO-
J1a 32 HUM U JIp.;
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0) HaJIMYME MCKITIOYUTEIBHBIX OOCTOSITEILCTB MOPOXIAET AOTIOIHM-
TeJTbHBIE PACXOBI;

B) IETH HE YYACTBYIOT B HECEHUU 3TUX PACXOIOB.

AJIMMEHTHI B MOJIb3Y POIUTENIEH B3bICKUBAIOTCS B TBEPIOU NEHEXHOM
cymme. TOYHO Tak ke ONpenessieTCs U «I0JIs YIacTUsI» B TOMOJHUTEb-
HBIX pacxogaX. COOTBETCTBYIOIINE CYMMBI BEITUTAUMBAIOTCS €KEMECSTIHO.

IIpu ompeneneHnn pa3Mepa aTUMEHTOB CYI YIUTHIBAET MaTepUalb-
HO€ U ceMelHOe TMOJIOXKEeHNEe POoIUTeNel U TPYIOCTIOCOOHBIX COBEPILIECH-
HOJICTHUX NIeTe M Opyrue 3acayKUBaIOIIe BHUMAHMSI UHTEPECHI CTO-
poH. Kpome Toro, mpu B3bICKAHMU AJIMMEHTOB CYI MOXKET YUECTh BCEX
TPYAOCTIOCOOHBIX COBEPIIEHHOJIETHNX €T JAaHHOTO POIUTENIST He3aBU-
CHMO OT TOTO, MpPeIbsBICHbI TPeOOBaHUSI KO BCEM JETSM, K OMHOMY U3
HUX WM K HECKOJIbKMM M3 HUX. Tak, eclii y pOauTessl Tpoe neTeil U OH
MpeIbsBIsSieT TpeOOBaHNE JIMIIbL K OMHOMY U3 IeTeid, TO, €CTECTBEHHO,
OIIpefielIsIsI pa3Mep aJIMMEHTOB, CYI YYMTBHIBACT, YTO AJIMMEHTHEI MOTYT
OBITh B3BICKAHBI U C IETel, K KOTOPHIM TpeOOBaHUS He 3asiBJIeHbI. Takue
JKe TIpaBWIa AEMCTBYIOT U TIpU TPUBJICUEHUHU K YYaCTUIO IeTeil B TOIOJI-
HUTEIIBHBIX PAaCcX0Iax, HO YUYUTHIBAIOTCSI BCE COBEPIIEHHOJIETHUE AeTH (HE
TOJIEKO TPYIOCITOCOOHBIC); CYI MCXOAUT W3 HAa3BAHHBIX M WHBIX 3aCITyKM-
BalOIIMX BHUMaHUSI MHTEPECOB DPOAMUTENIEld M BCEX COBEPLIEHHOJETHUX
JeTeil (He TOJIbKO TPYIOCIIOCOOHBIX). DTH K& OOCTOSITeIbCTBA YUUTHIBAIOT-
s TIPY OTIpeeSICHNH MOPsIKa HECEHUS TOITOTHUTETPHBIX PACXOIOB.

TpeboBaHue 0 B3bICKAHUM aJTUMEHTOB B IMOJIb3Y POAUTENIEH, a TaKxkKe
00 yyacTuM feTell B TOMOJTHUTEIbHBIX pacXoaaX MOXET ObITb 3asIBJIEHO:

a) CaMMMU POIUTEIISIMU;

0) omeKyHaMM POAUTENICH, TPU3HAHHBIX HEIeeCITIOCOOHBIMU BCIICICT-
BHE TICUXUYECKOTO pacCTPOICTRA;

B) MOIEYUTENSIMU POIUTENEN, OTPAHUYEHHBIX B JIEECIIOCOOHOCTU B
CBSI3U CO 3JIOYIIOTpeOJeHNEM CIUPTHBIMU HAIIMTKAMU WM HApKOTHYE-
CKHMMMU BeIIeCTBAMMU.

JleTu MOryT ObITb OCBOOOXIEHBI CyIOM OT OOS3aHHOCTU COAEPXKaTb
POIUTENIE, €CJIM YCTAHOBJIEHO, YTO POAUTENM YKIIOHSAIUCH OT UCIIOJIHE-
HUS 00s3aHHOCTEN poauTtesieil (He 3a0OTUIMCh O 3I0pOBbe, (U3MYe-
CKOM, TICUXWYECKOM, QJYXOBHOM W HPAaBCTBEHHOM pPa3BUTUU IETEH, YK-
JIOHSIJTUCH OT UCITOJTHEHUST 00SI3aHHOCTH 10 COAEPKAHWIO AeTeil v T.1.).

ety He HecyT 00SI3aHHOCTM COAEPXKaTh POAUTENIEH, KOTOPHIE JIUIIIE-
HBI POIUTEJIbCKUX TIPAB.
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Cympyru IODKHBI MaTepHallbHO TONAEpXKMBaTh Apyr apyra (1. 1
ct. 89 CK). B GoMpIIMHCTBE CIydaeB TaKasl IMOMAEPKKA OCYIIIECTBIISIETCS
0€3 UCIOIB30BaHUST KaKMX-TUOO0 MPaBOBBIX GOpM (HET OpayHOTo AOTO0-
BOpa, COTJIallleHUs1 00 yIulaTe aJJUMEHTOB, PEIIeHUs Cyla O B3bICKAaHUU
aJJMMEHTOB U T.I.). BMecte ¢ TeM ceMeliHOe 3aKOHONATEeNbCTBO (IM. 2
ct. 89 CK) mpemycmaTpmBaeT BO3MOXKHOCTH B3BICKAHHWS AJIMMEHTOB B
cyneOHOM TopsiKe (€CIM HEeT aTMMEHTHOTO JIOTOBOPa) B MOJIb3Y OJHOTO
M3 CYIIPYroB c Apyroro cyrpyra. CoOTBETCTBYIOIIUM ITPaBOM HalleJEHbI:

a) HEeTPYIOCIIOCOOHBIN HYKmaroIuiics cynpyr. HerpynmocrocooHbIMUu
SIBJIAIOTCST JIWIA, IOCTUTIINE IIEHCHMOHHOIO Bo3pacTa (KEHIIWHBI —
55 net, my>kumHbI — 60 J1eT), 1 HBAIUAE. HyXKIalommMICsT CIUTAIOTCS
JIMla, HE MMEIoIIe JOCTaTOYHBIX CPEACTB K CYIIECTBOBaHUIO (OIIEHOY-
Hasl KaTeropusi — SIBJISIETCS JIM CYOBEKT HYXKIAIOIIUMCS — peIlaeTcs Cy-
IIOM C YI€TOM KOHKPETHBIX OOCTOSITETLCTB KaXKIOTO JIejIa;

0) XeHa B repuoja 6epeMEHHOCTU U B T€UEHUE TPEX JIET CO JTHS POXK-
JIeHUsT 00111IeTo pebeHKa;

B) HYXHAIOLIMICS CYMPYT, OCYIIECTBIISIONIMIA YXOI 32 OOLINM pebeH-
KOM-WHBAJIUIOM IO TOCTMIKEHMST peOeHKOM Bo3pacTta 18 jeT uim 3a 00-
1M peOeHKOM — MHBAJIMAOM C I€TCTBA | TpyIIIEL.

Cnenys «0ykBe» 3akoHa (11. 2 cT. 89 CK), B yKa3zaHHBIX CIyJyasix ajiu-
MEHTBI B3BICKUBAIOTCS IIPU CJICAYIOIINX YCIOBUSIX:

a) CYIIpyr, K KOTOPOMY MPEIbSIBICHO TPeOOBaHME, OTKA3BIBACTCST Ma-
TepUaJbHO TIOANEPKMBATh Npyroro cympyra. Kak mpencrasisieTcs, 00
OTKa3e B 3aKOHE T'OBOPUTCS B CaMOM IIMPOKOM cMbicie. OTKa3 MOXeT
OBITh BBIpaXkeH aKTMBHBIMU IEWCTBUSIMU, MOXET OBITh «MOTIATIUBBIM».
MoxeT OBITh, MaTepHaIbHas TTOMICPXKKA OKA3BIBACTCSI, HO, TI0 MHEHUIO
JIPYTOTO CYIIpyTa, YIIPaBOMOUYEHHOTO Ha ee MOJIyYeHUe, SIBJISIETCST HeT0C-
tatoyHoi. [To-BuaAMMOMY, aJIMMEHTHI OYIYT B3bICKAHBI JaXe B TOM CIy-
yae, KOTaa CYIpyT, IOJIYJarolIdil JOCTaTOYHYIO MHOIIEPXKKY, Tpedyer
B3BICKAHUS aJIMMEHTOB B CyIeOHOM IIOpsiaKe (B pe3yibTaTe IIPedoCTaB-
JIEHWe cojiepXaHusi B TOOPOBOJILHOM TTOPSIIKE OKaXKeTCsI 3aMEHEHO BbI-
TUIaTON aJTMUMEHTOB);

0) OTCYTCTBYET coTjlallieHue 00 yIuiaTe alIiMeHTOB;

B) CYIIPYT, OOSI3aHHBIN OKa3bIBaTh ITOMIEPXKKY CYIIPYTY, YIIPAaBOMO-
YeHHOMY Ha €€ MoJIydeHue, 00J1a1aeT HeOOXOAUMBIMU JIJIST 9TOTO CPECT-
BaMU. M 3TOT Bompoc BCAKUIA pa3 pellaeTcs CyaoM C y4eTOM KOHKpET-
HBIX 00CcTOSTENLCTB Aena. Kak mpaBuiio, eciau cynpyr, o0sI3aHHbBIA yIijia-
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YUBATh AJTUMEHTHI, pacroyiaraetT OOJbIIUM KOJTUYECTBOM CPE/ICTB, HEXe-
JIA CyTpYT, YIIPAaBOMOYEHHBINI HA WX TIOJYYeHUE, TO CUMTAETCS, YTO OH
pacrioyiaraet cpefcTBaMu, HEOOXOAMMBIMU TSI BBITUIATHI aTAMEHTOB.

B HekoTOphIX cilydasix 3aKOHOM MpPEIyCMAaTpPUBAETCSl 00SI3aHHOCTh
OBIBIIIMX CYNPYTOB MaTepUajbHO IIOAIEPXWBaTh APYr apyra. B cumy
cT. 90 CK P® B cyne6HOM mopsimKe MOTYT OBITh B3BICKAHBI AJIMMEHTHI C
OBIBIIIETO CyTIpyra, 00JIaJarolIero HeoOXOMMMBIMU JIJIST 3TOTO CPEICTBa-
MM, B MOJIB3Y:

a) ObIBIIEI XEHBI B TTEpUON OEPEMEHHOCTU U B TEUEHUE TPeX JIET CO
JTHSI pOXXAEHMs 0011eTo pebeHKa;

0) HyXmalolerocsi OBIBIIETO CYIIpyra, OCYIIECTBISIIONIETO YXOI 3a
0o0IUM peOEHKOM-MHBAJIMIOM [0 AOCTHXEHUS peOEHKOM BO3pacTa
18 et wiu 3a 00IIMM PeOEHKOM — WHBAJIMAOM C AeTCTBA I TpyIImbL;

B) HETPYOOCTIOCOOHOTO HYXIAIOIIETOCsT OBIBIIIETO CYIpyTra, CTaBIIIe-
TO HETPYAOCTIOCOOHBIM IO pacTOpXXeHUs Opaka WIM B TeUyeHHe Tola ¢
MOMEHTa PacTOPXEHMUsT Opaka;

) HYXIAIOILETOCs CyTNpyra, JOCTUTIIETO TMEHCMOHHOTO BO3pacTa He
TO3THEe YeM 4Yepe3 ISITh JIET C MOMEHTAa PacTOPXKeHUsT Opaka, eclii CyI-
PYTH COCTOSUTA B OpaKe JTUTEIbHOE BPeMSI.

EcTtecTBeHHO, 4TO MpeaocTaBiIeHVE COAEPKAHUST OBIBLIEMY CYIIPYTY
MOXET OCYILECTBIISITbCS B TIOPSIIKE U Ha YCJIOBUSIX, MPETYCMOTPEHHBIX
OpaYyHBIM TOTOBOPOM WJIM COTJIAIIEHUEM 00 yIlaTe aTMMEHTOB.

AJMMEHTHI cynipyraM (OBIBIIMM CYNpyraM) B3bICKMBAIOTCSI B TBEPIOM
JIEHEXHOW CyMMe, KOTOpasi JOJKHA BHITIAUYMBATBCS exXeMmecsTuHo. Pa3-
MEp aJMMEHTOB OMpEAENIeTCs CYyAOM UCXONs M3 MaTepUalbHOTO U Ce-
MEMHOTO MOJIOXEHHS CYIIPYToB (OBIBIINX CYIIPYTOB) U APYTUX 3aCTyXH-
BAIOIIMX BHUMaHUS MHTEPECOB CTOPOH.

IIpu pemeHun Bompoca 0 B3BICKAHUU AJTUMEHTOB B IMOJIB3Yy CyNpyra
(OpIBIIETO Cympyra) ObUIO OBl HEMPaBUIBHO WTHOPUPOBATH IPUYMHBI
HETPYAOCITOCOOHOCTU 3TOTO CYMpyTa, MPOYHOCTh CEMEWHBIX CBSA3EN, TTO-
BelneHue cynpyroB B 6pake. CooTBeTcTBeHHO 3aKOH (cT. 92 CK) npeny-
CMaTpUBAET, YTO CYJ MOXET OCBOOOIWTBH CYINpyra OT OOSI3aHHOCTU CO-
JIEPXaTh APYroro HETPYAOCIIOCOOHOTO HYXIAIOUIEToCsl B MOMOILIU CYII-
pyra mjau OTPaHUYUTH OTY OOSIBAaHHOCTH OIPENEJIEHHBIM CPOKOM Kak B
repuo 6paka, Tak M Mocjie ero pacTOPKEHMUS:

a) B cJydae, eClv HETPYAOCIMOCOOHOCTh HYXIAIOLIEroCs B MTOMOIIN
CYTpyra HacTyIuja B pe3yJibTare 3J10yNoTPeOIeHUs CTUPTHBIMUA HATUT-
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KaMH, HApKOTUYECKUMU CPEICTBAMU WJIM B pe3yJIbTaTe COBEPILICHUS UM
YMBIIIUIEHHOTO TIpecTyIuieHus. Kak mpencTaBiisieTcst, To 00CTOSITeILCTBO,
HaCTyNWJIa JIM HETPYIOCITOCOOHOCTh M0 Opaka, B Mepuoja Opaka WA T10-
cJie ero pacTOpXeHHUs, MPU MPUHITUU pPelIeHUsT 00 OCBOOOXIEHUM OT
00s13aHHOCTH YIUIaYMBaTh aJIUMEHTHI 1100 00 OrpaHUYEHUM €€ OIlpele-
JICHHBIM CPOKOM 3HaueHUS HEe NMEET;

0) B ciiyyae HEMPOJOJDKUTEbHOCTU MPEOBIBAHUS CYIIPYTOB B Opake.
ABnseTcs M CpoK MpeObIBaHUS CYIPYroB B Opake HEMpOdOIKUTEb-
HBIM, PEIIaeTcs CYIOM B KaXXIOM KOHKPETHOM cliy4yae (IIPUHSITO CYUTATh
HETIPOIODKUTEIFHEIM CPOK IO TISITH JIET);

B) B CJly4ae HEJIOCTOHOTO TTOBEAEHMUS B CEMbE CYIIpyra, TpeOYIOIIETro
BBITUIATHI aJIMMEHTOB. BBIIO JIM TTOBEJAEHME CYIIpyra B CEMbe HEIOCTOM -
HBIM, PEIIaeTcsl CYIOM C YIeTOM KOHKPETHBIX OOCTOSITEbCTB neia. Mo-
TYT OBITh YITEHBI KaK HEMMYIIIECTBEHHEIE, TAK I UMYIIECTBEHHbBIC OTHO-
IIeHUS B ceMbe. TakK, MOXeT OBITh IIPUHSITO BO BHUMAHKE, YTO CYIIPYT,
TpeOyIOIINil BBITUIATH AJITMMEHTOB, PACXOA0BAJl OOIIee UMYIIECTBO CYI-
pyroB B yiiepd MHTEpecaM CeEMbHM, He 3a00TUIICS O 3A0pOBbe, (U3MUe-
CKOM, TICMXMYECKOM, QYXOBHOM W HPABCTBEHHOM BOCIWUTAHUU MIETEN,
YKJIOHSIJICS OT MaTepUaIbHOW TTOIAEPKKY CyIpyra 1 T.1I.

Kpome ponuteneit, nereit, cynpyro (OBIBIIMX CYIPYTOB) IpU HaJIU-
YUM OIpeAesICHHBIX IOPUANIECKUX (DAKTOB aTMMEHTHBIE 00s3aTeIbCTBA
HECYT W IPYTHE WICHBI CEMBbHU.

Bo-mepBbIX, OpaThsl U CECTPHI JIOJDKHBI TIPEIOCTABIIATh COMEpKaHME
(yrjjayuBaTh aJJMMEHTBI) CBOMM OpaThsiM U CECTPaM, €CJIU:

a) Ux OpaThsl U CECTPHI, SIBJISIONIMECS HECOBEPIICHHOJETHUMU WA
COBEpIICHHOJICTHUMU HETPYIOCIIOCOOHBIMU, HYXKIAIOTCSI B TIOMOIIIN;

0) HECOBEPILIEHHOJIETHIE HYXIAIOIINECS B TIOMOIIY OpaThs U CECTPhI
HE MOTYT IOJIYYUTh COAEPKAHUE OT CBOMX pOAMTEIei (POAUTEIN yMep-
JIn, SIBJISTIOTCSI HETPYIOCTIOCOOHBIMU, HYXKIAIOIIMMUCS B IIOMOIIH U TIpe-
IOCTaBJIIEMOEe UMM COAEpKaHWEe SIBHO HETOCTAaTOYHO U T.O.). Hykmaro-
Irecs B TOMOIIY COBEPIIEHHOJIETHNE HETPYAOCITOCOOHBIE OpaThs U Ce-
CTpbl HE MOTIYT IIOJYYUTh COIEpXaHWE OT CBOUX TPYIAOCIOCOOHBIX
COBEPIIEHHOJIETHUX AETei, CYyIpyroB (OBIBIIMX CYIIPYTOB) WU OT POIM-
Tenel (HeT HeTei, CypyT IO YCTAaHOBJICHHBIM 3aKOHOM OCHOBAaHUSM OC-
BOOOXIEH OT OO0SI3aHHOCTM CONEPKaTh HETPYAOCIIOCOOHOTO HYXIaro-
LIErocst B TIOMOIIY CYTIpYyTa U T.10.);
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B) OpaThsl U CECTPBI, K KOTOPHIM 3asIBJI€HO TpeOoBaHUE 00 YIIaTe ajiu-
MEHTOB, 00JIaIafoT HEOOXOOMMEIMU IJIsT 3TOT0 cpeacTBamu (ctT. 93 CK).

Bo-BTOpBIX, Heayiiku 1 6a0yIIKy 00s13aHbl COAEPKaTh BHYKOB (yIuia-
YHBaTh B MX MOJIb3y AJIMMEHTHI), €CJIU:

a) BHYKU, SIBJISIOIINECS HECOBEPIIEHHOJETHUMHU WM COBEPIIEHHO-
JIETHUMM HETPYIOCIIOCOOHBIMU, HY>KIAIOTCS B TIOMOIIIH;

0) BHYKM (KaK HECOBEPIIIEHHOJIETHHE, TaK U COBEPIIEHHOJIETHUE He-
TPYAOCIIOCOOHBIE) HE MOTYT MOJIYYUTh COEPKaHUE OT CBOUX POIUTENIEH.
Kpome Toro, ecnu peub UAET O B3BICKAHUM AJIMMEHTOB B ITOJIb3Y COBEP-
IIEHHOJICTHNX HeTPYIOCIIOCOOHBIX BHYKOB, TO aJIMMEHTHI OyIyT B3bICKA-
HBI, €CJIA colepXXaHWe He MOXET OBITh IOJIydeHO STUMU BHYKaMU OT
CBOMX CyNpyroB (OBIBILIMX CYIIPYTOB);

B) 0a0YIIKK U IEeOYIIKA, K KOTOPBIM 3asiBJIEHO TPEOOBaHME O TIPeIocC-
TaBJICHUM COOEPXKaHUS, 00JIagaloT HEOOXOMUMBIMU TSI 3TOTO CPeACTBa-
mu (ct. 94 CK).

B-TpeTbux, TpyaoCHOCOOHBIE COBEPIIEHHOJETHHWE BHYKU HOJIKHBI
comep:KaTh IeAYIIKY 1 0a0yIIKy (YIJIJaYuBaTh UM aJIMMEHTHI), €CIIU:

a) nemyinka v 6a0yiika siBJISIOTCS HETPYIOCITOCOOHBIMY;

0) HyXXIalOTCS B TIOMOIIIY;

B) HEBO3MOXHO IMOJYYEHHE UMM CONEPKAaHUS OT UX COBEPIIEHHOJIET-
HUX TPYIOCIIOCOOHBIX I€TEH WJIK OT Cympyra (OBIBIIIETO CYIIPYTa);

I') BHYKM 00JIAmaloT CpeacTBaMM, HEOOXOMMMBIMU IIJIST IIPEIOCTaBIIe-
HUS cofepXaHus (115 yIiaTel amuMeHToB) (cT. 95 CK).

B-ueTBepTHIX, TPYyAOCIOCOOHBIE COBEPIIEHHOJIETHUE BOCTTUTAHHUKH
00s13aHBI COAEPXKaTh CBOMX (DaKTUUECKMX BOCITUTATENEi, KpOMe OITeKY-
HOB (TIOTIeYnTeIe) M IPUEMHBIX POUTEINEI, €CITH:

a) ¢akTUIeCcKre BOCTIUTATENN — JINIA, OCYIIECTBISIONEe (hakTuie-
CKO€ BOCITMTaHUE U COAEPKaHW€ HECOBEPIIEHHOJETHUX NeTei, — SIBJs-
I0TCSI HETPYIOCTIOCOOHBIMY;

0) HYXXIarOTCSI B IIOMOIIIH;

B) HE MOTYT TOJYYUTh CONEPKaHUE OT CBOMX COBEPIIEHHOJIETHMX
TPYAOCHIOCOOHBIX OeTell WM OT cynpyroB (ObIBIIMX cympyroB) (m. 1, 3
cT. 96 CK).

B-11TBIX, TPYyOOCIIOCOOHBIE COBEPIIEHHOJIETHNE MACHIHKKM M Tamde-
PUILI JOJKHBI COmepXKaTh OTYMMA M Madexy (YIUIauMBaTh UM aJMMEH-
Thl), €CIIU:

a) OTYMM U Mayexa SIBJISIOTCS HETPYIOCIIOCOOHBIMU;
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0) HYXXIarOTCsI B TIOMOIIIH;

B) BOCITUTHIBAJIM U COJIEPKATU CBOMX MTACBIHKOB WJIM TTATYEPUIL;

T) He MOTYT TIOJIyYUTh COIep>KaHWe OT CBOMX COBEPIIEHHOJETHHX
TPYAOCTIOCOOHBIX A€Tel WU OT CYIIPYroB (ObIBILIMX CYIIPYTOB);

Jl) TIACBIHKM U MaTdyepullbl 00JIAAal0T CPeACTBAMU, HEOOXOTUMBIMU
JUTSI TIpeZIOCTaBIIeHUsI coepxkanus (yroiaTel aiuMerToB) (1. 1 ct. 97 CK).

Cyn MOXeT O0CBOOOIMTh BOCITMTAHHMKOB, TTACBIHKOB M TIaAYEpHIl OT
00SI3aHHOCTU CONIEPXAaTh COOTBETCTBEHHO (DaKTUUECKUX BOCIIMUTATENEN,
OTYMMAa U Mayexy, eClIu:

a) (pakTrueckue BOCIIUTATENIN, OTYUM U Madexa COAepPXaJId U BOCITH-
THIBAJIM COOTBETCTBEHHO BOCTIMTAHHUKOB, ITACBIHKA M MTaq4epuily MeHee
TISITH JIET;

0) comepxXaHue M BOCMUTAHUE BOCITUTAHHUKOB, MACBIHKOB U TMaaye-
PUII OCYIIECTBIISUIOCHh HEHAIJIEXAIM 00pa3oM (YpOBEHb COMEpKaHUS
OBIT HU30K, XOTs MMeTach BO3MOXHOCTh IPEIOCTABIIATh €r0 B HEOOXO-
IVMOM 00beMe, He MPOSIBIISIOCH TOJDKHOW 3a00THI O 3M0POBbE NETEN U
T.1.) (1. 2 ¢T. 96, 1. 2 c1. 97 CK).

Bo Bcex Ha3BaHHBIX (TIATH) CITydasx pa3Mep alMMEHTOB MOXET ObITh
OTIpeJieJieH COTJIAllIeHueM CTOPOH, a IPU €T0 OTCYTCTBUM — pPEIIeHUEM
cyna. Cyn B3bICKMBAET aJTMMEHTHI B TBEPIOI JeHexXHOU cymme. [1pu or-
penejeHnU pa3Mepa aJMMEHTOB Cyl UCXOIUT U3 MaTepuajibHOTO U Ce-
MEIHOTO TIOJIOXKEHUST TIIATeNbIIMKA W TTOJTyJaTeNsl AIMMEHTOB U JPYTUX
3aCJTy>KMBaIOIINX BHUMAHUSI MHTEPECOB CTOPOH.

Ecnu comepxkarb ujeHa ceMbM, TPEOYIOIIETO YIUIAThl aJTUMEHTOB,
00s13aHbl OTHOBPEMEHHO HECKOJIBbKO JIWII, CY[ YCTAaHABIMBAET, KaKylO
CYMMY JOJDKEeH YIUIAaYMBaTh KaXKAbI CyOBeKT. [1pyM 3TOM yuuThIBaeTCS
MaTepuaibHOE U CeMEHOE TOJIOKEHNE KaXKI0TO U3 ITUX JIUII.

CyI MOXET y4eCTb BCEX JIML, O0SI3aHHBIX YIIJIAYMBaTh AIMMEHTHI, He-
3aBUCHMO OT TOTO, TIPEIBSIBJIEH UCK KO BCEM 3TUM JIMLIAM, K OJHOMY U3
HUX WA K HECKOJIBKUM U3 HUX.

Y11aunBaoTCs aIMMEHTHI, B3ICKMBAeMbIe 110 PEIIEHUIO Cyna, exXe-
mecstyHo (cT. 98 CK).

CriefyeT UMETh B BUAY, YTO Cy[ MOXET OTKa3aTh BO B3bICKAHUU aJu-
MEHTOB COBEPIIEHHOJIETHEMY JI€€CIIOCOOHOMY JIMILY, €CITU OHO COBEp-
IIWJI0O B OTHOIIEHWHM JIMIIA, 00SI3aHHOTO YITJIauMBaTh aJJTMMEHTHI, YMBIIII-
JIEHHOE TIPECTYIUIEHWE WJIM B CIIy4yae HEJOCTOMHOTO TOBENEHUSI COBEpP-
IIEHHOJIETHETO JIeeCcIiocoOHoro auia B ceMbe (11. 2 cT. 119 CK).
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B nepuon cyliecTBOBaHUSI aJIMMEHTHOIO 00SI3aTe/IbCTBA, MOPOXKICH-
HOTO IOPUAMYECKMM COCTABOM, BKITIOYAIOIINM B CeOSI pelIeHue Ccyaa,
MOXET U3MEHUTHCS MaTepuaabHOe I CeMeiTHOe TTOJIOXKEeHNE TIIATe Th-
IIMKa alUMEHTOB M (MJIM) TOJIydaTesis aJuMeHToB. Hampumep, y Ioia-
TeJIbIIMKA aJJUMEHTOB POAWIMCH JETH, U OHU HAXOISATCS B XYILIEM MaTe-
PUAITBHOM IIOJIOXXEHWH, HEXEIIH IT0JIyJaTelb aTUMEHTOB. MaTepuaabHOe
TOJIOXKEHNE TIIaTeNIbIINKa aJMMEHTOB, VIUTAYMBAEMBIX B TBEPOOU Je-
HEXHOM CyMMe€, MOXET CYIIIECTBEHHO YJIYYIIUThCS U T.1I.

Cyn BIlpaBe U3BMEHUTD YCTAHOBIIEHHBIN pa3Mep aIMMEHTOB WJIM OCBO-
OOIUTH JIUIIO, 00SI3aHHOE YIUIAYNBATh AIMMEHTHI, OT UX YIUIATHI, €CIIU:

a) 3asBJIEHO COOTBETCTBYIOIIEe TpeOOBaHUE TIIATEJIBIIINKOM aTUMeEH-
TOB WJIM TTOJTy4aTeJIeM aJIMMEHTOB;

0) IMociIe YCTaHOBJICHUSI CYIOM pa3Mepa aIMMEHTOB M3MEHUJIOCh MaTe-
pUABHOE WA CeMEITHOE TTOIOXKEHNE OMHOM U3 CTOPOH. MOXKET OBITh YITEH
W UHOM 3aciTy>KUBaloLIMii BHUMaHUs nHTepec cTopoH (1. 1 cT. 119 CK).

§ 4. IIOPAZIOK VILUIATBI Y B3bICKAHUSA ATUMEHTOB

Kak paHee oTmeuanoch, aTMMEHTHI MOTYT YILJIAYMBAThCS HA OCHOBA-
HUW COMIAIEHUsI 00 yIUlaTe aJuMEHTOB, a MPU OTCYTCTBUM COTJIalle-
HUS — 10 PEIIEHUIO cyaa.

CornaiieHust 00 yrjaTte aTMMEHTOB MO 00IeMY MPaBUITy UCTIOTHSIIOT-
cs1 nobpoBosibHO. Ecu, ogHako, Jniio, 00s13aHHOE YIUIaYuBaTh AIUMEHTHI,
YKJIOHSIETCS OT MCTIOJHEHUSI JAaHHOW OOSI3aHHOCTH, TO HET HEOOXOOUMO-
CTM 00pamaTbesl B Cyl, TOCKOJIBKY COTJIAIIEHNE 00 yriate aJUMEHTOB $IB-
JISIETCST UCTIOJTHUTENTbHBIM JOKYMEHTOM (Hapsiay C UCTIOTHUTENbHBIM JIUC-
TOM M WHBIMU JTOKYMEHTAMMU, TIepeurCIeHHbBIMU B cT. 7 PDemepajbHOTO
3akoHa «O0 WMCTOMHUTETLHOM ITPOU3BOACTBE»). B aToM ciydae corma-
IIeHWE MPEeIbIBISETCS B aAMUHUCTPALIMIO OPTaHU3AIMU IO MECTy pado-
ThI TJIATENbIIMKA aTUMEHTOB WM CyAeOHOMY TPUCTaBY-HCIIOJHUTEIO.
Ecnu cornanienue npeabsBieHO aIMUHUCTPAIIMM OPTAaHU3ALIMU 110 MEC-
Ty pabOTHI IUIATENbIIAKA ATMMEHTOB, OHA 00s13aHA MPOU3BOAUTH YIEp-
JKaHVE AIMMEHTOB, MPEAYCMOTPEHHBIX COTJAIIEHUEM, U TIEpeNaBaTh UX
MoJyJyaTenqio aluMeHTOB. Ecnu cornaieHue o0 yrjiaTe ajJuMEHTOB
TPEAbSBISIETCS] K UCTIOJIHEHUIO CyeOHOMY MPUCTABY-UCIIOTHUTENIO, TO
MPU MOJIOXUTEIBHOM PELIEHUN BOITPOCA O MPUHSITUU UCTIOJTHUTEIBHOTO
JOKyMeHTa (B JAHHOM CJydae — COIJIallleHUsI 00 yIulaTe aJlMMEHTOB)
BO30YXX/IAaeTCs MCMHOJHUTEIIbHOE TMPOU3BONCTBO (CyOeOHBI MpUCTaB-
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WUCIIOJIHUTEJIb MOXET BO3BPATUTH MCIOJHUTEJbHBIM JOKYMEHT B Cllydyae
MpPENbSIBICHUST UCTIOJTHUTEIBHOTO TOKYMEHTA 0€3 COOMIOAEHMS PABUIT O
TepPUTOPUATIBHOM TTOJCYTHOCTH, YCTAHOBJIEHHOW MEXIY MOApa3aeIeHU -
MM CYIEOHBIX IPUCTABOB-UCIIOJHUTENEH, MPEeIbsIBICHUS KOMUW MCIOJ-
HUTEJILHOTO JOKYMEHTA B3aMEH TMOMTMHHUKA U T.1L.').

IIpyHSIB K WCIOJHEHUIO MCIOJHUTENbHBIM NOKYMEHT, CyneOHbIN
MPUCTAB-UCIIOJTHUTEb BBIHOCUT TTOCTAHOBJIEHHWE O BO30YXKIEHWUM UC-
MOJIHUTENbHOTO Tipou3BonacTBa. [Ipu 3TOM ycTaHaBIMBAaeTCS CPOK IS
JMOOPOBOJIEHOTO UCIIOIHEHUS TIIATENIBIIIMKOM aJTUMEHTOB CBOMX O0sI3aH-
HOCTe#1. DTOT CPOK HE MOXET IIPEBHIIIATh IISATH JHEH CO THS BO30yXe-
HUST WCIOJHUTEILHOTO TPOU3BOACTBA. OTHOBPEMEHHO TIIATEIbLIMK
aJIMMEHTOB TIpeAyIpeXnaeTcs, 4To B Clydyae, €Ciau ITOOPOBOJBHOTO UC-
MOJIHEHUSI 00sI3aHHOCTE HE MPOU30MAET, UCIOJHUTENbHBIA TOKYMEHT
MOMIJIEXUT TPUHYAUTEIBHOMY MCIOJTHEHUIO C B3BICKAHWEM WCITOJTHU-
TEJILHOTO cOOpa U PacxofoB IO COBEPIIEHUIO MCITOTHUTEIbHBIX AEUCT-
BUli. Yrpo3a TOro, 4ro Mmpu MNPUHYIWUTEILHOM WCIIOJHEHUM DPaCXObl
MIOJDKHUKA BO3PACTYT, CTUMYJIMPYET €r0 K JOOPOBOJIbLHOMY MCIOJTHEHUIO
COIIAIIEHUsT 00 yIUIaTe aIMMEHTOB>. Mepoii MTPUHYINTEIEHOTO MCITON-
HEHUS SBJIsIeTCS oOpallleHre B3bICKaHUS Ha 3apaboTHYIO TIJ1aTy, TEHCHIO,
CTUITEHAWIO U UHBIE BUbI TOXOJI0B JOJDKHUKA, HA UMYILIECTBO NOJDKHUKA
yTEM HaJOKEHUS apecTa Ha UMYILIECTBO U €r0 peaiu3alvuy U T.1.

Takum obpa3oM, TTpU3HaHKE corlalleHusl 00 yIiaTte aJuMEHTOB UC-
MOJHUTENBHBIM JOKYMEHTOM YITPOIIAET MPOLIECC €r0 MCMOJIHEHUS, MO-
CKOJIbKY HE€ TpeOyeTcsl cyaeOHasi Tpolieaypa, U YCKOpSIET B3bICKaHUE
AIMMEHTOB.

AHaAJIOTMYHO OCYILECTBJISIETCS U B3bICKAHWE aJMMEHTOB HAa OCHOBa-
HUU UCTIOJTHUTEILHOTO JIMCTA WU CYIeOHOro MpuKasa.

AIMUHMCTpaLMsl OpraHU3aliMy Mo MECTy padoTHl Jvila, 00sS3aHHOIO
yIJIa4yMBaTh AJIMMEHTHl HA OCHOBAHUMW WCMOJHUTEIBHOTO JIMCTA, Cyne0-
HOTO TIpMKasa Wu comlanieHus ob yruiaTe aIMMEeHTOB, 00si3aHa exXeMe-
CSIYHO YAEPXKMBaATh aJIMMEHTHI U3 3apa00THOM MiaThl U (MJIM) UHOTO J0-
X0l TJIaTeNIbIINKA AIMMEHTOB U YIUIAYUBATh WV TEPEBOAUTD UX TOJY-

' Cm.: Spkoe B.B. KommenTapuii Kk PenepanbHoMy 3aKoHY «O6 UCIIONTHUTEBHOM MPO-
u3BoncTBe» U K MenepanbHoMy 3akoHY «O cymneOHBIX mpucraBax». M., 1999. C. 96—97;
Buxym M.A., Hcaenkosa O.B. UcOJHUTENIBHOE TTPOU3BOIACTBO: YueOHUK. [TpakTuKym. M.,
2001.C.93 ucn.

2 Cm.: Buxym M.A., Hcaenxosa O.B. Yka3. cou. C. 114,
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YyaTeTI0 alMMEHTOB. JlaHHast 00s13aHHOCTh aAMUHUCTPALIMU JOJIKHA KC-
TIOJTHSITBCS HE TTO3MHEe YeM B TPEXTHEBHEIN CPOK CO THS BBITUIATHI 3apa-
OOTHOI MIaThl U (UJIU) MHOTO Aoxoja. Pacxodsl o nepeBony (Iepechui-
K€) aJIMMEHTOB BO3JIaraloTcs Ha IJIaTeIbIIMKa aIMMEHTOB.

ITo obGimemy npaBUITy yaepskaHMS U3 3apaOOTHOM TIIaThl M (MJIM) UHBIX
IOXOIOB, TIPOM3BOAMMEBIE Ha OCHOBAHWHM HCITOJTHUTENBHBIX JOKYMEHTOB,
He MOTYT TpeBbIaTh 50% 3apaGOTHOM IMJIaThl U MPUPABHEHHBIX K HEW
rutatexxeid. I3 aToro nmpasuia eCTh UCKITIOYEHUS

a) ymepXaHWe aJMMEHTOB Ha OCHOBAaHUM COIJIalllieHus o0 yIuiaTe
aJTMMEHTOB ITPOM3BOAUTCS U B CITydae, €CIv o0IIasi CyMMa yaepKaHWil Ha
OCHOBaHMM TaKOTO COMIAIICHUS U APYTUX UCTIOTHUTEIBHBIX TOKYMEHTOB
npesbimaeT 50% 3apaboTka M (MJIM) WHOTO JOXOAA IUIATEIbIIMKA aTu-
MEHTOB;

0) TIpy B3BICKAHWU aJIMMEHTOB Ha HECOBEPIIICHHOJIETHUX AeTeil pa3-
Mep yaepXXaHUil He MOXKeT mpeBblnaTh 70% 3apaGOTHOM IUIATHI U IIPU-
DPABHEHHBIX K HEN TJIATEXKEN.

Jna Hamnexalreir opraHM3ay B3bICKAHUS aJIMMEHTOB BaXKHO, YTO-
ObI OBLIO U3BECTHO MECTO PAOOTHI MJIATEIbIIMKA aTUMEHTOB. Yalle Bcero
CJIOKHOCTY BO3HMKAIOT ITPU CMEHE MecTa pabOThI TIaTeIbIIIMKA aTuMeH-
TOB 1 (MJIM) MecTa XuTeJabcTBa. B cBsi3u ¢ atum 3akoH (cT. 111 CK) Bo3-
JlaraeT Ha aIMUHUCTPALIMIO OpraHU3aluy, YIepXXUBaBIIe aTMMEHTHI Ha
OCHOBAaHHMH HCITOJTHUTEIBHBIX TOKYMEHTOB, 00S3aHHOCTh COOOIIATH CY-
JNeOHOMY TIPUCTABY-MCIIOJTHUTENTIO W TTOJTyYaTeNNio aTMMEHTOB 00 YBOJIb-
HEHMU TUIaTeJIbIIMKa AJIMMEHTOB. DTO AOKHO OBITh CHEJIaHO B TpeX-
JTHEBHBIN cpoK. Ecay n3BecTHO HOBOE MECTO PabOTHI U (MJIM) HOBOE Me-
CTO KWTEJIbCTBA IUIATENIBIINKA aJIMMEHTOB, TO VKa3aHHBIM JIAIAM
JIOJKHA OBITh COOOIIEHA 1 3Ta MH(MOpMAIUS.

B Takoii xe (TpexmHeBHBI) CPOK IUIATENbIIUK AJIMMEHTOB IOJIKEH
€o00IIaTh CyaeOHOMY IPUCTABY-MCITOTHUTEIIO 1 TTOJIydaTesIio alMMeH-
TOB O MepeMeHe MecTa padOTHI WIM XUTEJIbCTBA, a IIPH yIUIaTe aTuMEH-
TOB HECOBEPIIEHHOJIETHUM AECTSIM — M O HAJIMIMU JOITOJTHUTEIIEHOTO 3a-
paboTKa WJIM MHOTO T0X0/a.

HewncrnonHenue ykazaHHBIX «MH(POPMAIMOHHBIX» OOSI3aHHOCTEH 10
HEYBaXXUTEJbHBIM IIPUYMHAM BJIe4eT 3a COO0M agMUHUCTPATUBHYIO OT-
BETCTBEHHOCTh TOJDKHOCTHEIX JIMII M WHBIX TpaxigaH B Buae ITpacda
(cT. 87 DepepanbHOro 3akoHa «O0 WCIONHUTEIHLHOM ITPOM3BOICTBEY).
IIpy HanmuuuM B UX OEUCTBUSIX MPU3HAKOB COCTaBa IPECTYIUICHUS 3TU
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CYOBEKTBI MOTYT OBITh HPUBJIEYEHBI K YTOJOBHOW OTBETCTBEHHOCTH.
B ToM umcie maTenbIInK aTMMEHTOB MOXET OBITh IIPUBIICYEH K YTOJIOB-
HOW OTBETCTBEHHOCTU 3a 3JIOCTHOE YKJIOHEHUE OT YIUIaThl aJlUMEHTOB
(ct. 157 YK).

B3bickaHne anMMEHTOB, a TaKXe 3al0JKEHHOCTU MO aJMMEHTaM B
MEepBYIO odepedb MPOM3BOAUTCS M3 3apaboTKa W (MJIW) WHOTO I0XO0Ia
TUIaTeblIuKa aTuMEHTOB. [IpM HemocTaTOuHOCTH 3apaboTka W (Wn)
WHOTO 0XO/a aJIMMEHThI YAEP>KUBAIOTCS U3 HAXOMSIIMXCS Ha cYeTax B
0aHKax M UHBIX KPEIUTHBIX YIPEXKICHUSIX MTEHEXHBIX CPEACTB ILIaTeNb-
IIMKa aIMMEHTOB, a TAKXKe M3 ACHEKHBIX CPEACTB, IepeIaHHEBIX IT0 JOTO-
BOpaM KOMMEPUYECKUM M HEKOMMEPYECKUM OpTaHU3alusIM (KpoMe CIy-
yaeB, KOTJa COOTBETCTBYIOIINE JEHEXHbIE CPENCTBA IEPENIn B COOCT-
BEHHOCTh 3THUX OpPTaHM3allii, — HAa HUX HEJIb3s O0OpaTUTh B3BICKAHUE).
Hakonen, 1mpn HETOCTATOYHOCTU 3TUX CPEICTB B3BICKAHME 0OpaImaeTcs
Ha J1000€ UMYIIECTBO IIaTeNbIIMKa ATUMEHTOB, HA KOTOPOE 10 3aKOHY
MOXeT OBITh 0OpallleHO B3bICKaHMe. MMylliecTBO, mpuHaajexaliee rpa-
KIAHWHY Ha IIpaBe COOCTBEHHOCTH, Ha KOTOpOE He MOXET OBITh oOpa-
IIEHO B3BICKAHWE II0 WCIOJHUTEIHHBIM HOKYMEHTAM, ITEPEUYMCIICHO B
cT. 446 TTIK P®. B yacTHOCTH, HEJOITyCTUMO OOpallleHHe B3bICKaHUST Ha
KUJIOE TIOMEIIeHMe (€r0 4acTh), €Cu I TpaXIaHWHA — JODKHUKA U
COBMECTHO C HM MPOXUBAIOIINX YJICHOB €0 CEMbU OHO SIBJISIETCST €IUH-
CTBEHHBIM MPUTOTHBIM IS ITOCTOSTHHOTO MIPOKUBAHMS IIOMEIICHIEM, 3a
HMCKITIOYEHUEM XWUJIOTO TIOMEIIEHNS, SBJISIONIETOCS ITPEAMETOM HITOTe-
KM, Ha KOTOPO€ B COOTBETCTBUU C 3aKOHOJATEILCTBOM 00 UITOTEKE MO-
JKeT OBITh OOpallieHo B3bickaHue. Henb3s o0paTuTh B3bICKaHWE Ha TIpe-
METHI OOBIYHON JOMalllHelh 0OCTaHOBKU U OOMXOJa, BEIIW WHAWBUIY-
aJIbHOTO TTIOJIb30BaHUST (omexna, OO0yBb W [1Ip.), 3a MCKIIOYEHUEM
JIParoLieHHOCTEN U APYTrMX MPEIMETOB POCKOIIM, CPEACTBA TPAHCIIOPTA U
JIPYrOro HeOOXOAMMOTO IPaXKIAHUHY-IOJKHUKY B CBSI3U C €T0 MHBAJIW/I -
HOCTBIO UMYILIECTBA U T.1.

AJMMeHTHOE 00s13aTeIbCTBO HOCUT MJIAIIMIACS XapakTep. B cBs3u ¢
3TUM 00SI3aHHOCTh MPENOCTABIISITh coepkaHue (YIJIayuBaTh AIMMEHTHI)
He IoralaeTcs UCTeYeHUEM CpOKa MCKOBOI TaBHOCTU. TpeboBaHUe K-
a, MMEIOIIETO MPaBO Ha IOJydeHUE aJIMMEHTOB, 3asBJICHHOE B Cyme0-
HOM TIOpPSIAKE, MOMJIEXUT YIOBJIETBOPEHUIO HE3aBUCUMO OT CPOKa, UC-
TEKIIEero ¢ MOMEeHTa BOBHMKHOBEHMSI ITpaBa Ha aJJMMEHTHI, €CJIU aJIMMEH-
THI HE BHIILJIAYMBAJIMCH PaHEe 110 AIMMEHTHOMY COTJIAIIIEHUIO.

219



Thasa 6. Anumenmmuoie 06s13amenvcmea

ITo o6iIemy mpaBUiy aTMMEHTBI TIPUCYKAAIOTCS ¢ MOMEHTa obpaliie-
HUS B cyd. BmecTe ¢ TeM Impy HaIMaIuy IIpeayCcMOTPEHHBIX 3aKOHOM 00-
CTOSITEJTHCTB aJTMMEHTHI MOTYT OBITh B3BICKAHBI 3a ITPOIICIIINI TTepUO,
HO B IIpenejiaXx TPeXJETHEr0 Cpoka ¢ MOMEHTa oOpallleHMs B cyld. DTO
BO3MOXHO, €CJTU CY/l yCTAHOBUT, YTO A0 OOpaIleHUs B Cy/ MPUHUMATUCH
MepBI K TIOJYYEHHMIO CPEICTB Ha COmep:KaHWe, HO aJIMMEHTHI He OBLIN
TTOJTy9eHBI BCJIEACTBUE YKIOHEHMS JINIIA, 00SI3aHHOTO MX YIUTAYMBaTh, OT
yIulaThl aluMeHToB. Hampumep, 110, 00s3aHHOE yIJIauMBaTh aluMEH-
THI, TIPUBJIEKAJIOCH K YTOJOBHOM OTBETCTBEHHOCTH 3a 3JIOCTHOE YKJIOHE-
HUE OT YIUIATHl aTUMEHTOB.

PaccmoTrpenue cymom nena o B3bICKAHUM aJIMMEHTOB B TI0JIb3Y HECO-
BEPILEHHOJIETHUX JeTeid MOXKET 3aHATh HeMaJlo BpeMeHU. MOXeT clio-
JKUTBCSI CUTYaIlUsI, KOTIa BeCh ATOT MEPUO AETU OYIyT JUIIEHBI UCTOY-
HUKA CPEICTB K CYIIeCTBOBaHMUIO. YTOOBI HE HOMYCTUTH 3TOTO, 3aKOH
MpeaycMaTpUBaeT TIPABO Cyla BBIHECTW TOCTAHOBJIEHWE O B3BICKAHWU
aJIMMEHTOB Ha HECOBEPILIEHHOJIETHUX IeTel 10 BHIHECEHUS CYyIOM pellle-
HUS 0 B3bIicKaHUM anuMeHTOB (cT. 108 CK). Cyn MokeT BBIHECTU TaKoe
TOCTAaHOBJICHNE HETIOCPEICTBEHHO IIOCIIe MPUHSITUS MCKOBOTO 3asiBJie-
HUSI, B XOJIe TIPeIBapUTEIbHOTO CyJIeOHOTO 3acenaHusl, a TakKe B JII0OOH
JIPYTOi MOMEHT N0 BBIHECEHUS pEeLIeHHUs] O B3bICKAHUM AJIMMEHTOB B
M0JIb3y HECOBEPIICHHOJIETHUX AeTeil. PasMep alMMEHTOB B 3TOM Clly4yae
OIIpeNeIIsieTCsT 0 paHee M3JIaraBIIMMCS OOIIMM IIpaBWJIaM: Ha OTHOTO
pebeHKa — ofHa YeTBEepTh, Ha JBOMX JIeTEll — OJHA TPeTh, HA TPOUX U
Oosiee meTell — MoJIOBMHA 3apaboTka U (MJIM) MHOTO J0XOJa Julia, 00s-
3aHHOTO YIJIAYMBaTh A TUMEHTHI.

IIpu B3BICKAHWM AIMMEHTOB B IIOJIB3Y OPYIWX JIMIL (POOUTENICH, CYII-
pyroB, aenyniek U 6abyIieK u T.1.) ceMeifHOe 3aKOHOIATeIbCTBO TPEey-
CMaTpPUBAET IIPaBO CyJa BHIHECTU IMOCTAHOBJIEHUE O B3bICKAHWM aJIMMEH-
TOB 0 BCTYIUICHUS PEIIeHUs Cyla O B3bICKAHUM AJIMMEHTOB B 3aKOHHYIO
cuny (ct. 108 CK). Ha camowm gesne cymy HET Hy>KIbl BRIHOCUTh TaKO€E TO-
CTAaHOBJIEHVWE HU TIpU KaKUX OOCTOSTEbCTBAX, IMOCKOJBKY COTJIaCHO
ct. 211 TTIK P® cynebHBII TTpUKa3 WM pellleHre Cyda O B3BICKAHWU
aJIMMEHTOB ITOUIeXXAT HEMEIJIEHHOMY MCITOJTHEHUIO (€111e IO BCTYILICHMS
pelleHns 0 B3BICKAHWM aJMMEHTOB B 3aKOHHYIO CIUIy OHO JOJIKHO WC-
TOJTHSITBCS).

BriocneacTBum pelieHue cyaa O B3bICKAHUM aJIMMEHTOB MOXET ObITh
OTMEHEHO WJIYM U3MEHEHO. B CBSI31M ¢ 3TMM BO3HMKAET BOIIPOC: TTOIIEKAT
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JIM BO3BPAIIECHUIO CYMMBI, YIJTAYeHHBIE B Ka4eCTBE aTUMEeHTOB? OTBevas
Ha 3TOT BOIIPOC, CJIeIyeT MMETh B BUIy 0OIllee IIPaBUIIO, IIPEIyCMOTPEH-
HOE ISl BCEeX BUIOB aJMMEHTHBIX 00513aTEIbCTB HE3aBUCHMO OT TOTO,
yIUTAYUBAJIUCh JIM aJTMUMEHTHI TOOPOBOJIbLHO, HA OCHOBAaHWM aJTUMEHTHOTO
corjalieHus, CyneOHOTo ImpruKasa WIM pelieHus cyna (KakK BCTYIUBIIIETO,
TaK U eIle He BCTYMUWBIIETO B 3aKOHHYIO CHJIY). BHIIUIAYCHHBIC CYMMBI
AJIMMEHTOB HE MOTYT ObITh UCTpeOOBaHbI OOPATHO.

HckimoueHust U3 TaHHOTO OOI1Iero MpaBujia COCTABIISIOT CIydau, KOTaa:

a) pelleHne cyaa O B3BICKAHUM aTUMEHTOB OTMEHSIETCSI HA TOM OCHO-
BaHMU, 9TO TOJIy4aTeJIeM aJIIMEHTOB COOOIIEHBI JIOKHBIC CBEACHUS MU
MpeAcTaBIeHbl JOXHbIE TOKYMEHTHI (B COOTBETCTBYIOLIUX CIIy4asix) O
DONCTBE, HY>KIA€MOCTH B MIOMOIIM, 00JJafaHUU JINIIA, K KOTOPOMY 3asiB-
JIeHO TpeOoBaHME OO0 yIulaTe aJMMEHTOB, HEOOXOAMMBIMHU IUISI 3TOTO
CpeICTBAaMHU U T.II.;

0) cornameHue o0 yrjaTe aJUMEHTOB MPU3HAETCS HeIeCTBUTENb-
HBIM, MIOCKOJIbKY OHO 3aKJII0YEHO IO BIMSHMEM OoOMaHa, YIpo3 WUJIu Ha-
CUJIMSI CO CTOPOHBI MOJTyYaTe sl A IMMEHTOB;

B) IIPUTOBOPOM Cyda YCTaHABIMBAeTCA (haKT ITOMIEIKN PEIICHUS CY-
Jla, corialleHus 00 yriate aTMMEHTOB WIM MCIOJHUTEIBHOTO JIUCTA, HA
OCHOBaHMU KOTOPBIX YIUIAYUBATIUCh AITUMEHTHI.

Ho maxe mpu Haauyum yKazaHHBIX UCKITIOYUTEIbHBIX OOCTOSITEILCTB
HEBO3MOXEH BO3BpaT aJIAMEHTOB, €CJIM OHM BHIIIAYMBAJINCH B IOJIB3Y
HECOBEPILIEHHOJIETHUX JETei MU COBEPILIEHHOJIETHUX HEAeeCITOCOOHBIX
rpaXaaH, a COOTBETCTBYIOIIME MPOTUBOIIPaBHbIE AeHCTBUS (ITOAJIOT, 00-
MaH, TOAJeIKa UCIIOJHUTEIPHOTO JOKYMEHTA U JIP.) COBEPIIEHBI Mpe-
CTaBUTEJIEM JIMIIA, TIOJIYJABIIETO aJTMMEHTHL. B 3THX CITydastX CyMMBI, YII-
JJaYeHHEIE B Ka4eCTBE aJIMMEHTOB, MOTYT OBITh B3BICKAHBI C IIPEICTABU-
TeJsl JIMlia, TOJIyYyaBIero aJMMEHTHI, MO WCKY Jvila, YIJa4YUMBaBIIETO
anmuMeHTsI (11. 2, 3 cT. 116 CK).

BBenmeHue obimero ImpaBmiia O HEDOIIYCTUMOCTH BO3BpaTa yILUIad4eH-
HBIX aJIMMEHTOB IIPU3BAaHO 3aIIMTUTh «CIa0yI0 CTOPOHY» CEMEHBIX OT-
HoteHuit. [1o obiemMy NnpaBuIy aTMMEHTHI BbIILJIAYMBAIOTCS JIUILY, HYX-
JaoIIeMycsl B TOMOIIM. AJIMMEHTH BBIIUIAYMBAIOTCS Ha COIEpXKaHUE
(oHHM pacxXomyloTcs Ha coiepxkaHue). Ecim morryckars BO3BpaT ajIlMeEH-
TOB, TO CYOBEKT, UX MOJTYYaBILIUK (HECOBEPILEHHOJETHUIA, COBEPILIEHHO-
JIETHUI, HO HETPYAOCIIOCOOHBIN, HYXIAIOLIUNCS B TOMOIIM W T.I.),
OKaXXeTCs B KpaiftHe TSKeJI0M MaTepUaIbHOM ITOJI0XKEHUH.
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ITockobKy aTMMEHTHI BRIIUIAYMBAIOTCS Ha comepxkaHue (YTOOBI Tpa-
XKIAHWHY, YIIPAaBOMOYEHHOMY WX IIOJIy4aTh, OBLIO HA YTO €CTh, IMNTh U
Tp.), TTIOCTOJIbKY €CTECTBEHHO, YTO aJJMMEHTHI HE MOTYT OBITh 3aUTEHBI
JIPYIUMH BCTpedHBIMU TpeboBanusiMu (1. 1 c¢T. 116 CK). B nmpotuBHOM
ciayJae (ecay OBl 3a4eT MOITyCKaJics) JIUII0, MMEIOIIee TIpaBo Ha IOoJIyJe-
HIE aJIMMEHTOB, OCTaBaJIOCh OBI €3 CPEICTB K CYIIIECTBOBAHMUIO.

AJIMMEHTHI OJKHBI BHITUTAYMBATBCSA B CPOKHW, YCTAHOBJIEHHBIE pellle-
HUEM Cyla WIM aJMMEHTHBIM corjaiieHueM. [Ipu HapylmieHMu 3TOro
TpeboBaHUsI 00pa3yeTcsl 3aA0KEHHOCTh o almMeHTaM. Pa3mep 3amor-
JKEHHOCTH OITpedeNsieTCsT CyOeOHBIM IIPUCTaBOM-UCIIONHUTENEeM. Ilpn
3TOM HEOOXOAMMO MCXOOWUTh M3 pa3Mepa aJMMEHTOB, YCTAaHOBJIEHHOTO
pellleHUEM Cylla WM aTUMEHTHBIM goroBopoM (1. 3 cT. 113 CK).

CpaBHUTENBHO JIETKO MOXHO OMNpPENeNUTh 3aJ0KEHHOCTh IO aju-
MEHTaM B TeX CJIydJasx, KOrma aJlMMEHTHl HOJDKHBI BHIIUIAYMBATHCS B
TBepmoi neHexHoi cymme. Eciu, Hampumep, B COOTBETCTBUM C ajiM-
MEHTHBIM JIOTOBOPOM aJIMMEHTHI B pa3Mepe 3 ThIC. py0. MOJDKHBI BHITLIA-
YUBATBHCS €XEMECSIYHO, TO 3a JEBSITh MECSIIEB, B T€YEHUE KOTOPHIX aJIM-
MEHTHl HE BBIIUIAYMBAINCH, 3aT0DKEHHOCTb COCTAaBUT 27 THIC. pYO.
(3000 x 9). Ecu xe aJlMMEHTHI JOJKHBI BBITLIAUMBATHLCS B OIpeaeeH-
HOI Jojie 3apaboTka M (WJIM) MHOTO JIOXOHa, ITyTeM IIPEedOCTaBJIECHMS
HMMYIIECTBA U T.I., TO pacyeT CyMMBbI 3aI0JLKEHHOCTU OyaeT 6oJiee CIIOXK-
HeIM. [IpymdyeM HeT TpAMBIX YKa3aHWII 3aKOHA Ha BCE TaKWe CIIydau.
JIvie B OTHOIIEHWM B3BICKAHUST AJIMMEHTOB C POJMTENIeli Ha HECOBep-
LIEHHOJIETHUX JETeil CYIIECTBYIOT CIleliMaibHble HOpMBI. CyTh UX B CJie-
IYIOLLEM:

a) pasMep 3aT0JLKCHHOCTH OIIpeneIsieTcss MCXOoOs M3 3apaboTKa U
(w1) MHOTO ToX0o/a JIniia, 00SI3aHHOTO YIUIAYMBATh AJIMMEHTHI, 3a TTePH -
Oll, B Te4YeHUE KOTOPOro B3bICKAHKME aJIMMEHTOB He ITPOM3BOAMIOCH. Ec-
JIM, K TIPUMEpPY, B COOTBETCTBYIOLIMI IepUO 3apaboTOK (MHOM JOXOM)
pomuTelsi, 00sSI3aHHOTO YIUTAYMBATh aJIMMEHTHI Ha OOHOIO pebeHKa, COo-
ctaBuia 20 Teic. py0., TO pa3Mep 3aJ0KEHHOCTU IO aJIMMEHTaM Oynmer
paBeH 5 Teic. py0. (20 000 : 4);

6) eciiu poauTesib, 00sI3aHHBII YIUITAYMBATh AJIMMEHTBI, B 9TOT HEPUOL,
He paboTayl WiM He yIajoCch YCTAHOBUTH €TO 3apaboTOK U (MJIM) WHOM
JIOXOJI, TO 3aI0JDKEHHOCTh OIpeNessieTcs] UCXOAs M3 pa3Mepa CpeaHein
3apaboTHoii miatel B Poccuiickoit denepaliun Ha MOMEHT B3BICKAHUS
3a[I0JKEHHOCTH,
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B) €CJIM pa3Mep 3aI0KEHHOCTH OIIpeNelieH MCXOAs U3 CpeaHei 3apa-
OOTHOI TIIATH U B pe3y/IbTaTe OKAa3aJUCh CYIIECTBEHHO HAapPyIICHHBIMU
WHTEPEeChl OMHON M3 CTOPOH, TO 3Ta CTOPOHA MOXET OOpaTUTHCS B CYII.
B 3TOM cnydae cyn MOXET OMNpEneuTh 3aJ0KEHHOCTh B TBEPIOU Je-
HEXHON CyMMe HCXOOs M3 MaTepUalbHOTO U CEMEIHOIrO TOJIOXKEHMUS
CTOPOH U JpPYTWX 3aCiIy>KMBAOIINX BHUMaHUS 0OCTOSITENHhCTB (1. 4
ct. 113 CK). B cyne6bHOM mopsiike MOTYT ObITh 00OXaJoBaHbI IEUCTBUS
CyIeOHOro NprcTaBa-UCIIOJHUTENSA, €CJIM TUIATEIbIIUK aTUMEHTOB WIU
MoJTyyaTe b aJIMMEHTOB HE COTJIaCeH C OIpeleIeHUeM 3ad0JIKEeHHOCTU
(. 5 cr. 113 CK; cr. 441 T'TIK).

ITo obuiemy mpaBuily 0CBOOOXAEHUE OT OOSI3aHHOCTU YIUIATUTh 3a-
JIOJDKEHHOCTh 10 ajliMEeHTaM (ITOJTHOCTBIO MJIM B YacTW) HEIOIyCTUMO.
W3 atoro npaBuia eCTh UCKITIOUEHUS:

1) TmoyTHOE WJIM YaCcTUYHOE OCBOOOKIEHUE OT OOSI3aHHOCTH YIIATUTh
3aJI0JKEHHOCTh BO3MOXHO IO COTJIallleHnIo cTopoH. Eciu, omHako, 06-
pazoBajach 3aJ0KEHHOCTh T10 aJIMMEHTaM, BHITUTAUMBAEMbIM B IOJIb3Y
HECOBEPIIIEHHOJIETHUX IeTe, TO TAKOE COTJIaIlleHUE He TOITyCKaeTCsI;

2) TIOJIHOE WJIM YaCTUYHOE OCBOOOXKIEHUE OT OOSI3aHHOCTH YIIATUTh
3aJI0JKEHHOCTh BO3MOXHO TIO PEIIeHUIO Cyla TPy OMHOBPEMEHHOM Ha-
JINYMU JABYX YCJIOBMI: a) 3aI0JDKEHHOCTh 00Opa3oBajiach B CBSI3U C 0oJie3-
HBIO JIMIIa, 00SI3aHHOTO YIUTAYMBATh aJIMMEHTHI, WIM I10 IPYTUM YBaXKu-
TEeJIbHBIM TIIpUYMHAM; 0) MaTepraJbHOE W CeMENHOEe ITOJIOXKEHUE 3TOTO
JIMIIA He aeT BO3MOXHOCTh TTOTACUTh 33J0JKEHHOCTh (HaIrpuMep, Mpu
B3BbICKAHUU 3a0JKEHHOCTHU B MIOJIHOM 00BbEMeE JIMIIO OKaXeTCs B KpaiftHe
TSDKEJIOM MaTepUaJIbHOM MOJIOXKEHUM).

B3pickaHne 3am0KeHHOCTH I10 OOIIEMY IIPAaBWIY IIPOU3BOIUTCS B
npeaesiax TPEXJIETHETO CPOKa, IPEAIIECTBYIONIETO TPEeIbIBIEHUIO MC-
TMOJIHUTEIbHOIO MTOKYMEHTa K B3bicKaHulo. Eciu, omHako, yaepxkKaHue
aJMMEHTOB HA OCHOBAaHUM MCIIOJTHUTEIFHOIO JOKYMEHTA HE TIPOM3BOIM -
JIOCh TI0 BMHE IUIATEIbIINKA aJIMMEHTOB (HAIIpUMeEp, OH YKIIOHSJICS OT
YIUIaThl aJJMMEHTOB), TO B3BICKAHWE AJIMMEHTOB MPOM3BOIUTCS 3a BECh
nepuon (1 3a rpeaesiaMu TPEXJIETHETo CPoKa).

Hawnbonee pacrnpocTpaHeHHBIM CITOCOOOM YCTaHOBJIEHMS pa3Mepa
aJTMMEHTOB SIBIISICTCSI OIIpeleiecHre NX B BUOEC HOJM 3apaboTKa W (MJIH)
MHOTO 10X0/Ja OO B BUJIe TBEPIOU IeHEXXKHOI cCyMMbl. B mepBoM ciiydae
pPOCT 3apabOTHOI TIIaThl U (MJIM) MHOTO J0X04a (B TOM UYMCJE B CBSI3U C
pPOCTOM MUHUMAJIBHOTO pa3Mepa OIUIaThl TPylIa) aBTOMATUYECKHU BJIEYET
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¥ YBeJIMYEHHUE pa3Mepa aTMMEHTOB (XOTs J0JIs 3apaboTka U (MJIM) MHOTO
JIoXoJa TUIaTeJIbIMKa aJIMMEHTOB, MpUYMTAIONIAsACS MOJydaTeNnto aau-
MEHTOB, OCTaeTCs HEU3MEHHOIT). Bo BTOpoM ciydae (ITpy yCTaHOBJIEHUU
CyIOM pa3Mepa aJJUMEHTOB B TBEPIOI AEHEXHOU CyMMe) JOJIKHA ITPOU3-
BOIUTHCS MHAEKCAIIUS pa3Mepa aJIMMEHTOB IIPOITOPLIMOHAILHO YBEIH-
YEHWIO YCTAaHOBJEHHOTO 3aKOHOM MWHUMAJIbHOTO pa3Mepa OILIaThl TPY-
na. Manmexcaiys Mpou3BOAUTCS aAMUHUCTPALIMEN OpraHU3aluy Mo Mec-
Ty yIOepXaHUsl aJMMEHTOB. Takoe e TpaBWIO OEWCTBYET U B Cllyyae,
KOI'Ja aJIMMEHTHI YIUTAaYMBAIOTCSI HA OCHOBAHMHU aJIMMEHTHOTO JOTOBOpa,
€CJIM MHOI TIOpSIA0K WHIEKCALIMM HE YCTAHOBJIEH CaMMM aJUMEHTHBIM
noroBopoM (ct. 105, 117 CK).

IMonyyeHue conepxxaHus (AAMMEHTOB) MOXET OBITh 3aTPyIHEHO, a TO
M 0Ka3aTbCsl HEBO3MOXHBIM B CTydae Bbl€3[Ia JIUIla, 00S3aHHOTO MPeaocC-
TaBJATH COAEPXKaHKE, HA TOCTOSTHHOE >KUTEJIbCTBO B UHOCTPAHHOE TOCY-
napctBo. EcTecTBEHHO, YTO B 3TOM CJIydae MOXET OBITh 3aKJIIOUEH au-
MEHTHBII moroBop. Ha Hero pacmpocTpaHstoTcs oOlue IpaBuia o0
aJTMMEHTHBIX Toropopax. Ecim Xke corjaliieHue He TOCTUTHYTO, TO 3alH-
TEPECOBAHHOE JIULIO MOXET 00paTuThcs B cyd. Bee, kak oobruHo. Ho mnsa
TaKUX CIy4aeB YCTAHOBJIEHBI OCOOEHHOCTU MPUMEHUTEIBHO K CIocobam
W TIOPSIAKY YILJIAThl aTUMEHTOB. B cym MoXeT ObITh 3asIBJIEHO TpeOOBaHUE
00 omnpeneseHUU pa3Mepa aJIMMEHTOB B TBEPAON NEHEXHON CyMME W O
€IVHOBPEMEHHOI BBITUIaTE aTUMEHTOB. [IpryeM O TBEpAOU NEHEXHON
CyMME aJIMMEHTOB B JAHHOM CJIy4ae TOBOPUTCSI B UHOM 3HAYEHUU, HEXE-
1 06b1yHO. Ilo ob1ieMy npaBuly pa3Mep aJMEHTOB OIpenesseTcs Cy-
JIOM B TBEPHOW MOEHEXHOW CyMME, COOTBETCTBYIOLIEW OIPENETIEHHOMY
YKUCTY MUHUMAaJbHBIX pa3MEpOB OIJIaThl Tpyda U TOJJIeXalleil yruiaTe
eXxeMecsyHO. B mTaHHOM e ciyyae TBepaasl NeHeXHas CyMMa yCTaHaB-
JINBAETCS UCXOMAS U3 TOTO, YTO AJIMMEHTHI HE OYIYT BBIMLJIAUMBATHCS €XKe-
MECSIYHO; OHa IIpHU3BaHa 00ECIeYUTh COoAepKaHue JIUIIa, YIIPaBOMOYEH-
HOTO Ha TMOJy4YeHUe aJUMEHTOB, B OyayiieM, 00Jee Ui MEHEE MPOaoJI-
XUTeJbHOE BpeMs. Eciu, MpeanonoXuM, aTUMEHTHI BbITUIAYUBAIOTCS HA
pebeHka 13 JieT, To yYUTHIBAETCS, UYTO OHU JAOJIKHBI BHITIAUMBATHCS €111
MATH JIET, U, CTAJIO ObITh, TBEpHAs NeHEXHasl CyMMa JOJDKHA 00eCIIeYnTh
BO3MOXHOCTb COJIEpXKaTh pebeHKa B TEUEHUE ITUX TSITH JeT. B aToM ciy-
yae cyn O0s3bIBaeT IUIATEbLIMKA AJUMEHTOB BBIILUIATUTH YKA3aHHYIO
CyMMY €IMHOBPEMEHHO (0OBIYHO 0 BbI€3[la Ha ITOCTOSIHHOE XKUTEIbCTBO
B MHOCTpaHHOE rocynapcTBo). BMecTo aToro Ha IiaTenbluKa aTuMeH-
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§4. Iopsadok ynaamul u 636iCKAHUSL ANUMEHINO8

TOB MOXET OBITh BO3JIOXEHA O00S3aHHOCTb IIepeaaTh OIpeaeeHHOe
MMYIIECTBO B COOCTBEHHOCTH IIOJIydaTesIsl aJIMMEHTOB, IIPEHOCTaBUTH
Kakoe-JIN00 NMMYIIECTBO MY B IOJIb30BaHME U T.0. He MCKIIIOueHo U uc-
TOJTb30BaHUE UHBIX CIIOCOOOB U MOPSIIKA YIIAThl ATUMEHTOB, B TOM YMC-
Jie ¥ B IOJISX K 3apaboTKy M (M) MHOMY JTOXOMY IIIaTeNIbIINKa aTuMeH-
TOB. BO3MOXHO 1 codeTaHre pa3TMIHBIX CIIOCOOOB YIUIATH aJIMMEHTOB.
PenreHue Bcex 3THX BOMPOCOB OCYIIECTBIISIETCS MCXOMS U3 KOHKPETHBIX
00CTOSTENbCTB Aesia (YYUTHIBAETCS W TO, B KaKylo CTpaHy BbIe3XKaeT
TUIaTeabIIUK aTuMeHToB) (cT. 118 CK).



TJIABA 7. IPABOBBIE ®OPMbI YCTPOVICTBA IETEMN,
OCTABIINXCS BE3 IIONEYEHUA POJIUTEIEN

§ 1. BBISIBJIEHUE U YCTPOMCTBO JETEN,
OCTABIINNXCS BE3 ITONNEYEHUS POJIUTEENA

ITpaBOBBIE OCHOBBI COBEPILIEHUS AEHCTBUI 11O BBISIBIEHUIO U YCTPOii-
CTBY JHeTel, ocTaBIIMXCsS Oe3 TIONMeYeHUs] pOoAuTeseit, 3aJ0XEHBI B
pazm. VI CemeitHoro xomekca, B ®emepanbHoM 3akoHe «O rocymapcrt-
BEHHOM OaHKe JaHHBIX O NIETSX, OCTaBIIMXCSI 0e3 MoIedeHusl poauTe-
neit», B [lpaBuiiax BedeHMST TOCYIapCTBEHHOTO OaHKa JaHHBIX O AETSX,
OCTaBIIMXCSI 0€3 MOTNeYeHUST POAUTENEH, U OCYIIEeCTBICHUS] KOHTPOJIS 3a
ero (hOpMUPOBAHMEM U WCITOJIB30BAHMEM', a TAKKE B WHBIX HOPMATHB-
HBIX TPABOBBIX aKTaXx.

OCHOBHBIM B HACTOSIIIEl TJIaBe SIBJISETCS MOHSTHE «peOEHOK, OCTaB-
mMiics 0e3 ToIeueHus poauTelieii». JleralbHOro oIpeneseHus 3TOro
noHaTuss CeMeiHBIM KofeKC He JaeT, OMHaKo u3 ero 11. 1 cT. 121 ciemyer,
YTO K YMCITY TaKUX AETE OTHOCUTCS KaxKAbIif peOEHOK, MO KaKUM-JIU00
MPUYMHAM JIMIIUBIIWICS POIUTEIBCKOTO MOMEYEHUSI — YXOJa, OXPaHBbl,
BOCIIUTAaHUsI, 3a00Thl. 3aKOHOAATENIb JIMIIL TIEPEUMCISIET HECKOJBKO
pacIpoOCTpaHEHHBIX CIY4YaeB, KOT/a JIE€TU OCTalOTCs 6€e3 MOomneyeHust po-
IUTEJIe: CMEPTh POOUTENEN, JIUIIIEHUE UX POOUTEIBLCKUX MpPaB, OrpaHu-
YeHUE UX B POAMTENIbCKMX TMpaBaX, IpU3HAHUE POAMUTENIe Heaeecnocoo-
HBIMU, 0OJIE3Hb POIUTENICH, UX IJIUTEIbHOE OTCYTCTBUE, YKIOHEHHUE PO-
IUTEJIEN OT BOCIIMTAHUS ETEW WIW OT 3alllUMThI UX IIPAaB U UHTEPECOB, B
TOM YMCJI€ OTKa3 pOJAUTEIIEN B3SITh CBOMX JIE€TEN U3 BOCITUTATEIIbHBIX, JiE-
YEOHBIX YYPEXIACHUHN, YUYPEXKIEHU COLMATIbHOM 3alllMThl HACEJIEHUS U
IPYIUX aHAJOTMYHBIX YIpeXAeHUI. BosHMKAIOT, K COXaleHUIO, CUTYya-
WY1, KOTZIA €T HE MOCEIIAI0T IIKOJIY, HE MOTYyYatoT MO BUHE POOUTETIEN

! Tlocranosnenue Ipasurtenscta PD or 4 anpensa 2002 r. Ne 217 (pen. ot 11 anpens
2006 1.) «O rocymapcTBeHHOM GaHKe TaHHBIX O JIETSIX, OCTABIIUXCS Ge3 TIOMeYeHUsT POIUTe-
Jiell, ¥ OCyLLEeCTBIEHUHU KOHTPOJs 3a ero hbopMUpOBaHMEM U UcHojb3oBaHueM» // CIIC
«Koncynsrantllnoc».
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§ 1. Buisgaenue u ycmpoiicmeo demeii, ocmaguiuxcs 6e3 noneueHus pooumeneii

MEIULIMHCKOM TTOMOILN, OCTABJIEHEI 6€3 YX0Ia U MUTaHus'. DTU I0pUIN-
yeckre (haKTHl ITIOPOXKIAIOT 0CO00€e IIPaBOBOE COCTOSTHE — PEeOCHOK CTa-
HOBUTCSI «OCTaBIIMMCS O€3 MOIeUeHUsT pOAUTETIEI».

CraTyc pebeHKa, ocTaBllerocs 0e3 moredyeHus poauTeneit, mpuoope-
TaeTcs TakKe MpU OTOOpaHUM peOeHKa y POIMUTENIel WIM JII, UX 3aMe-
HSTIOIINX, B CJIy4asiX HETIOCPEICTBEHHOM YTPO3HI €T0 XU3HU WK 3I0pO-
Bblo (cT. 77 CK), nipu npeObIBaHUY POAMUTENEN B MECTax JIUIIEHUS CBO-
o6onbl. IlepeyeHb cliyyaeB, B KOTOPBHIX peOEHOK MOXET OCTaThcsl 0Oe3
POIMTENIBCKOTO TTOIIEYEHMsI, He SIBJISIETCS, Ja M HE MOXKET OBITh 3aKpbI-
TBIM. DTO CBS3aHO C T€M, YTO COAEpKaHNE IOPUANICCKIX 00SI3aHHOCTEH
pPOIUTENEH 1O OTHOLIEHMIO K IETSM YPe3BBIYAiHO IIMPOKO (CT. 63, 64,
80 CK), a ux HeucCHnoJIHeHe MOXeT MPUBECTU K Pa3JIUYHbIM HEraTHB-
HBIM pe3ynbTaTtaM: 3abojieBaHuEe pedeHKa, COBeplleHne peOeHKOM ITpa-
BOHAPYIIIEHUS U TIP.

PeGeHok-cupoTa U peOEHOK, OCTaBLIMIACS Oe3 TOoIedyeHUsT PoauTe-
Jiel, — pasHble opumuyeckue moHdaTusa. B cr. 1 DeaepaibHOro 3aKoHa
«O IOMOJHUTENBHBIX TapaHTUSAX IO COLIMAJIBLHOM MOIAEpPXKKE IeTei-
CHpOT M JeTeil, OCTaBIIMXCSI 0e3 MOMNEYCHUSI POOUTENICH» OIpeAesIeHO,
YTO I€TU-CUPOTHI — 3TO JIMLIA B BO3pacTe 10 18 JeT, y KOTOphIX yMepJiu
00a WK eAUHCTBEHHBIN POAUTENb.

DakT OTCYTCTBUSI MOMNECUYEHUSI POAUTENIC B COOTBETCTBUU C ACKCT-
BYIOIIMM 3aKOHOIATEJLCTBOM HE TPeOyeT CyIeOHOIro yCTAHOBJIEHWS,
XOTs, HallpuMep, HaJMdre BCTYNMWBIIETO B 3aKOHHYIO CUJTYy CyIeOHOTO
pellIeHus O JIMIIEHUN eAUMHCTBEHHOTO POAUTENS POIUTEIbCKUX MPaB WU
00 OrpaHUYEHUU €Tr0 POAUTEIHCKUX IpaB, O TIPU3HAHUM €r0 Heleecro-
COOHBIM WJIN OE3BECTHO OTCYTCTBYIOIIUM CaMO IO cebe 6e3yCIOBHO CBU-
JIETEJTbCTBYET O TOM, UTO PeOEHOK OcTayics O3 TTOTIeYeHUsT POIUTEIICH.

JeicTByIOIIMM 3aKOHOAATENbCTBOM IIPEIyCMOTpPeHa CIielMaibHas
aIMMHUCTPATUBHAS TIPOLIEAypa BHISBICHUS U ydeTa IeTel, OCTaBIIUXCS
0e3 TmomedyeHUsT poauTesicii. BEIABIeHWe M ydeT TaKuX IeTei — 3amada
rocyIapCTBEHHOTO MacIiiTaba, NCIIOJIHEHNUE KOTOPO TI0O3BOJIUT TapaHTH-

! Heo6X0IMMO 3HATh, YTO XKECTOKOE OOpalLIEHNE POMUTENIEH ¢ pEGEHKOM MOXET OBITH OC-
HOBaHMEM JTsI IPUBJIEYEHNSI UX K YTOJIOBHOI OTBETCTBEHHOCTH 10 cT.156 YK P®, a Taxke mo
MHBIM HOPMaM YTOJIOBHOTO 3aKOHOIATe IbCTBA (Hampumep, cT. 116, 117 YK P® u ap.).

2 Ha npakTuke GBITYeT 3a0ayXIeHHe O TOM, 4TO peBeHOK MPUOOpeTaeT CTaTyC OCTaB-
werocst 6e3 MorneYeHus1 poauTeNei TOIbKO Mocie BCTYIJIEHHs B 3aKOHHYIO CUTy CyIeOHOro
pellleHusT O JINIIEHUH ero POANTeINIell POIUTENECKIX TIPpaB. DTO He cooTBeTCTBYyeT Cemeii-
HOMY KOZIEKCY.
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poBaTh KaxaoMy pebeHKY, OKa3aBllIeMyCsl B TPYAHOM CUTyallUuu, IIPeaoc-
TaBJICHUEe HEOOXOOMMOI 1 BO3MOXKHOM ITOMOIIN, a TaKXKe ITUIAaHUPOBATh
pacxo0BaHUE OIOMKETHBIX CPEACTB MIJIT 00ECIIEYEHUST yCTPOMCTBA NETEH,
OCTaBILIMXCS 0e3 TTOMeYeHUs pOAUTEIIeH.

BrisBieHune u y4yeT meTeid, ocTaBIIMXCS O3 IMOMeYeHUs] pOauTeseit,
TIPOVICXOINT B CIICIYIOIIEM ITOPSIIKE:

1. CeeneHust o (pakTe OTCYTCTBUSI POAUTENIHCKOTO IMOMEYEHUS B OT-
HOIIIEHUU peOeHKa IMOCTYNAaloT B OpraH ONeKHY U MOIeYrTEIbCTBA.

3avacrtyio Takass MHpOpMaIus CTAHOBUTCS U3BECTHONM COTPYTHHKAM
OPTaHOB ONEKH 1 TTOIIEUYNTEIHCTBA P UCIIOJTHEHUH MX CIIYXKEOHBIX 00sI-
3aHHoOCTel. OgHaKo HEOOXOAWMO 3HaTh, YTO B COOTBETCTBUM C M. |
cT. 122 CK P® n0o/mKHOCTHBIE JIULIA YYPEKACHUI (TOLIKOJIBHBIX 00pa3o-
BaTeJIbHBbIX yUpexXaAeHUi, o0leo0pa3oBaTelbHbIX YUYpeXACHUN, jiedyeo-
HBIX W IPYTUX YUPEXICHUI) M MHBIE TpaXkmaHe, pacIiojararoliie cBee-
HUSIMUA O JETSIX, OCTABIIMXCS O€3 TOINeYeHUs pOIUTeNiel, 00s3aHbl CO-
OOIIMTE 00 BSTOM B OpraHbl OMNEKW M TIOMNEYUTENbCTBA II0 MECTY
akTMYeCcKOoro HaxoxaeHus nereit. McriooHeHue 3Toil 00SI3aHHOCTH He
MOIKPEIJICHO IOPUINIECKON CaHKIINEH, U 3TO 00CTOATEIBCTBO SIBIISICTCS
OIHOHM M3 MPWYMH TOTO, YTO THICSYM TOKHOCTHEIX JIMII U «PSIOBBIX»
rpaXaaH eXeTHEBHO MPOXOAAT 0e3y4acTHO MUMO JA€Tel, Hy>KIarolIUXCs
B ITOMOIIIX.

2. B cootBerctBum ¢ 1. 3 [IpaBui BeneHUsT TOCYIapCTBEHHOTO OaHKA
JMAHHBIX O NETSX, OCTABIIMXCS O€3 TMOIEYEHUST POAUTENEH, U OCYIIECTB-
JIeHUs KOHTPOJIs 3a ero hOpMUPOBAaHUEM U MCIIOJIb30BAHUEM OPraH orle-
KU U TIOTIEYNTEIbCTBA B TPEXIHEBHBIN CPOK CO THS TTOJTYIEHUS CBEICHUI
0 pebeHKe, ocTaBllleMcsd 0€3 MOMEeYeHUsT POAUTENE, 00s3aH MPOBECTU
o0ciiefoBaHuE YCIOBUI XXM3HU 3TOr0 pebeHKa U, yCTAaHOBUB (haKT OTCYT-
CTBMSI TIOTIEUEHUS POAUTENEH, 3aperuCTpUPOBaTh JAHHbBIE O HEM B XYp-
HaJjie TIEpBUYHOTO Y4yeTa IETei, OCTaBIIMXCSl 0€3 MONEUYeHUsT POAUTENIEN.
KpomMme Toro, opraH oIeku 1 MoNeYnTeIbCTBA TODKeH 00€CTIeYNTh 3aIIH-
Ty MIPaB U UHTEPECOB PEOEHKA 10 PEIIeHUS BOITPOCa O €ro YCTPOMCTBE.

Co IHS MOCTYIUIEHUS CBEeeHUI 0 pebeHKe, OCcTaBIleMcsl Oe3 moreye-
HUSI poOMTeJIell, OpraHy ONeKH U MOIEYUTEIbCTBA MPEIOCTABIISIETCS Me-
CSAYHBIN CPOK I yCTPOMCTBA peOEHKA.

3. Ecnu opraH oneku U MOMEYUTENHCTBA HE CMOT YCTPOUTh pebeHKa B
CEMbIO B OTHOM M3 MPEAyCMOTPEHHBIX MPAaBOBBIX (hOpM (HampuMmep, Ie-
penan peGeHKa B yupexIeHUe Ul NeTel-CUPOT), TO OH 00s3aH Harpa-
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BUTb CBEIEHUS O TAKOM peOeHKe perMOHAIIbHOMY orlepaTopy O0aHKa IaH-
HBIX O JIETSIX, OCTABIIMXCS 0€3 ITOIeYeHMsT POAUTENICH, IS y9eTa B pe-
TMOHAJIbHOM 0aHKe JaHHBIX. PernoHabHble 0aHKM TaHHBIX O JIETSX CO3-
JAIOTCST Ha TEPPUTOPUHU Kaxkmoro u3 cyobekroB P® (cr. 1 denepanbHOro
3akoHa «O ToCcygapCTBEeHHOM OaHKe MAHHBIX O JETsSX, OCTaBIIMUXCS 0e3
TIOTICYCHUST POOUTENCH» ).

B TedyeHue Mecsiia co AHS TIOCTYIUIEHHWS CBEIEHUI 0 peOeHKe perno-
HaJIbHBII ONepaToOp OPraHU3yeT ero YCTPOMCTBO B CEMbIO I'paxKaaH, Mpo-
KMBAIOLIMX HAa TEPPUTOPUM JaHHOTO cyobekTa Poccuiickoit Ddenepanmn.

4. Ecnu B TedeHMe MecsIia He YIaJloCh YCTPOUTh peOeHKA B CEMbBIO Ha
TEPPUTOPUU COOTBETCTBYIOIIETO cyobekTa P®D, TO MHbOpMaIus o pe-
OeHke mepenaercs B denepaibHblii 0aHK JAHHBIX O NETSIX, OCTABIIUXCS
0e3 momevyeHUsT poaMTeNieil. XpaHUT UM TIPEIOCTaBIsIeT MHOOPMAIIUIO,
coiepxKalnyocs B (peaepalbHOM 0aHKe MaHHBIX O JETAX, (eaepasbHbII
omneparop — (henepajibHbINM OpraH UCITOJIHUTEIEHOM BJIACTH, OTIpenersie-
Melit [TpaBurensctBom PO

B cootBeTcTBMM CO CT. 5 yKazaHHoro MenepallbHOro 3aKOHA MPEI0C-
TaBJICHUE CBENCHUI O METSAX, OCTABIIMXCSI Oe3 TIOMeYeHUs POOUTENeH,
PETMOHAJIEHBIM OTlepaTopaM Win deneparbHOMY OIepaTopy He 0CBOOO-
JKIAET OpraHbl ONMEKU U MOINMEeYUTETbCTBA, OpraHbl UCITOJTHUTEIbHOM Bia-
cTU cyObeKTOB PD 0T 0013aHHOCTU 110 YCTPOMCTBY TaKMX AETEi Ha BOC-
MUTAaHUE B CEMBHU.

Takum obpazom, B Poccmiickoit Pepepann CyIIeCTBYeT CHCTeMa
yyeTa AeTeil, ocTaBIuxcs 0e3 moreyeHus: poauteneil. OHa mpeaHa3Ha-
YeHa JIJIsI TOr0, YTOOBI 00ECIIEUNTh YCTPOMCTBO AeTeil He TOJIbKO B CEMbU
rpaXmaH, IIPOXWBAIOIINX Ha TePPUTOPUH TOro cyobekTa PD, rme pebe-
HOK OBLT BBISIBJIEH, HO I B CEMbM UHBIX rpaxkaaH. Kpome Toro, B rocymap-
CTBEHHOM OaHKe€ MAaHHBIX XPaHSATCS M CBEIEHUS O JIMIlaX, >KeJaloIuX
MPUHSTH IeTeil Ha BOCIIUTAaHKUE B CBOM ceMbH (cT. 7 DemepaabHOro 3aKo-
Ha «O TocymapCcTBEeHHOM OaHKe HJAaHHBIX O AETSIX, OCTaBIINXCS Oe3 more-
YEHUS POUTENIEN»).

Kak yxe roBopusioch, OTCyTCTBHE POAUTENHCKOTO MOMEYEHUS TTOPO-
KIaeT 0coOBIii TTPAaBOBOM cTaTyc pebeHKa. JleTu, oTHOCSIIUeCa K YUCTY
OCTaBIIMXCS Oe3 TTOTIeYCHUsT POIUTEIICH:

— MMEIOT MPaBO Ha yCTPONCTBO B ceMbIo (a03. 3 1. 2 cT. 54 CK);

! B HacTOAIMIT MOMEHT 5TH (YHKLMH BO3JIOXEHB Ha MUHKMCTEPCTBO 0Opa3oBaHUs U
Hayku Poccuiickoit @enepaiiuu.
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— YUUTBHIBAIOTCS B TOCYJAPCTBEHHOM OaHKE JAHHBIX O JIETSAX, OCTAB-
muxcst 0e3 TOTIeYeHUsT POJUTEIIEN;

— MIMEIOT MPABO Ha Pa3JIMYHbIEe COIMaIbHbIEe JILrOTH 1 rapaHTun (De-
JIepaTbHBIN 3aKOH «O TOTIOJHUTEBbHBIX TAPAHTHUSIX TIO COLIMAIBHON MO/~
JIEPXKKe IeTeli-CUPOT U IeTeil, OCTaBUIMXCs O3 TTOTIeUeHUST POAUTENE» ).

besycnoBHO, BaXXHENIIMM MTPAaBOM peOEHKA, OCTABIIETOCs 03 morme-
YEHMS POAMTENIEH, SIBJIIeTCS MPaBO HA YCTPOCTBO B CEMBIO. DTO OUH U3
TJIABHBIX 2JIEMEHTOB CIIEIIUAIbHOTO MPAaBOBOTO CTaTyca pebeHKa.

3aKoHomaTelb OJHOBPEMEHHO YITOTPEOIsIeT TePMUHBI «yCTPOICTBO
IeTeii» W <«BOCIIMTaHWE IeTeil», 4To TpebyeT pasbscHeHus. [apa 18
CK P® HazbiBaeTcs «BbIsBIeHNE W yCTPOMCTBO IETEM, OCTABIIMXCS Oe3
rnornevyeHus poauTeseil», omHaKo B HauMeHoBaHuU pasf. VI Komekca
HCITOJIb30BaH MHOM 000pOT — «(POPMBI BOCITUTAHUS AETel». DTO pacXoxkK-
JIEHUE SIBJISIETCSI BCETO JIWIIb PETAKIIMOHHOW ONIMOKOW 3aKOHOIATEIs.
Hdeno B TOM, YTO BOCHUTAHWE KaK MPOLIECC BO3NEHCTBUS Ha JIMYHOCTh
pebeHKa BKJIIOYAeT B ceOsl HE BCE M3 BO3MOXHBIX JECWCTBUI, KOTOPBIE
TMPUXOAUTCSI COBEPIIATh YCHIHOBUTEINSIM, OTEKYHaM, TOIMEYUTENISIM pe-
6eHka. Ha 3Tux nuil Bo3naraercsl IUPOKUI KPYT 00SI3aHHOCTEN, B TOM
Yucie ¥ 00s3aHHOCTD TI0 TIPEACTaBUTENIbCTBY 1 3aIlINTe MHTEPECOB HECO-
BeplIeHHOJIeTHero. [leiicTBUsI BO UCIIOJHEHUE 3TOil 00s13aHHOCTU (00-
palieHve B cyn B 3alllUTy peOeHKa, B OpraH COLMAJIbHOW 3allMThI IS
MOJIy4E€HUsT JIBIOT M IIp.) IOHSTHEM <«BOCIIMTAHKME» HE OXBaThIBAIOTCS.
TakumM 0OpazoM, B comepKaHue TTOHSITHSI «yCTPOMCTBO IETel, OCTABIIIMX-
cs1 6€3 ToTIeUeHUST pOAUTENIei», BKIIIOUAETCS UX «BOCITUTAHUEY.

YcerpoiicTBO pebeHKa, ocTaBIIErocsl 0e3 IMoreYeHus: poguTeeil, —
OIMH U3 BUIIOB COLMATBHOM 3a00THI (3a00THI rOCYJapCTBa U OOIIEeCTBa
o moasx). OHO COCTOUT B TOM, YTO YITOJJHOMOYEHHBI Ha TO OpraH
3aKperJisgeT 3a peOeHKOM JIMIO (HECKOJbKUX JIUL), 00si3aHHOe (00s1-
3aHHBIX) COBEPIIATH B €I0 MOJIb3Y B TEUEHUE OMPEECIEHHOTO BpeMEHU
i 6e3 yKazaHus cpoka dakTudeckue u (Win) I0puandeckKue aeicT-
BUsI, HalIpaBJIeHHbIE Ha YIOBJIETBOPEHUE €ro MOTPeOHOCTEl, a Takke
OTBEYAThH 32 COOJIOICHNE 3aKOHHBIX MPAaB U UHTEPECOB HECOBEPIIEH-
HOJIETHETO.

[MoHsITHE «yCTPOMCTBO pebeHKA» SIBIIIETCS IOPUINIECKUM. DTO CBSI-
3aHO, BO-TIEPBBIX, C TEM, YTO 33Ja4eii yCTPOMCTBA SIBJIsIETCSl oOecIiedeHre
MpaB U WHTEPECOB HecoBeplIeHHoNeTHero. CrenoBaTeslbHO, 3aKperie-
HUE 32 peOEHKOM OIeKyHa WJIM MHOTO OOSI3aHHOTO JIMIIA MOXET ObITh
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00JIeYeHO TOJIbKO B YCTAHOBJIEHHBIE 3aKOHOM (bOpMbI. Bo-BTOPHIX, Baxk-
HBIM TIpU3HAKOM YCTPOMCTBA SBJISIETCS TO, YTO OHO OCYIIECTBIISIETCS
YITOJTHOMOYEHHBIMI Ha TO OpraHaM¥ TOCYIAapCTBEHHON BIIACTU WIIM Me-
CTHOTO CaMOYTIpaBJIEHMUSI.

DopMBI yCTPOKCTBA IETEN, OCTABIIMXCS O€3 MOMeYeHUsI POAUTE-
JIeit, — Te MpaBOBBIE KOHCTPYKIIMU, KOTOPBIE ITO3BOJISTIOT 00ECITEUNTh
TTOCTOSTHHOE WJIM BPEMEHHOE 3aKpeTlyieHue 3a peOeHKOM JinIia, KOTO-
poe 00s13aHO OTBeYaTh 3a Hero. MOpMEBI YCTPOMCTBA MOTYT OBITh pa3-
JINYHBI, 2 UX UCTIOJIb30BAaHUE 3aBUCUT OT COBOKYITHOCTU MHOTUX (haK-
TOPOB: HAITMOHAJIBHBIX TPATUIINN, 9KOHOMHYECKON CUTyallMU, JEMO-
rpaduueckoit cutyauuu u np. Tak, eme B XVIII B. B Poccuiickoit
uMmnepuu 1o mHuuuatuee Exatepunnl 11 B ExatepuHociaBcKOM Ha-
MECTHHUYECTBE Ha CTapoCT M CTaplIMH BoO3jarajiach «00S3aHHOCTH
MIPUMCKUBATh CPEICTBA IS MPOIMMTAHUSA MajojeTHUX. C 3TOU IIeNIbIo
OIHM HOJKHBI OBUIM OTIAaBaTh OECITOMONIIHBIX CUPOT COCTOSITEIbHBIM
OIHOCEJIbYaHaM C T€M, YTOOBl OHM KOPMWJIU UX, a B BO3ZHATrpaXXIeHUe
MOJIb30BAIMCH M0 COBEPILICHHOJETUSI X Tpyaamu. Ha crapocty Bo3-
JlaraJlacb OOSI3aHHOCTh HaOJI0IaTh, YTOOBI 3TU OMEKYHBI COIEpXKalu
MaJIOJIETHUX M3PAIHO M HE M3HYpsM paboTamm»'. BesycioBHO, -
BUJIM30BaHHbIE MPaBOIOPSIIKM TaKMX (hOpM YCTpOiCTBa NMeTelt «B ce-
MbIO» HE 3HAIOT.

B cootBerctBuu ¢ 1. 1 c1. 123 CK P® metu, ocraBmmecs 6e3 I0-
TeYeHUST pOAUTEJIei, MOTYT OBITh IMepeJaHbl Ha BOCIIMTAHUE B CEMBIO
(Ha ycblHOBJIeHME (YI04YepeHUe), oA ONeKy (MONeYrTeIbCTBO) U B
MPUEMHYIO CEMbIO), a TIPU OTCYTCTBUM TaKOil BOBMOXHOCTU — B yUpe-
KIOCHUST I IeTel-CUpPOT WJIM AETeil, OCTAaBIIUXCS Oe3 ITOTeYeHHUS
ponuTeeii, BceX TUMOB (BOCIIMTATENIbHBIE YUPEKICHUS, B TOM YHCIIe
NeTCKHE ToMa CEMEHOro TUIa, JleueOHbIe YUPEXKIECHUS, YUPEXKICHUS
CoLUMaJIbHOM 3allUTHl HACEJE€HUS W Ipyrue aHaJOTUYHBIE ydpexie-
Hus). Kpome Toro, 3akoHamu cyobeKToB PD MOTYT OBITH TIPEAYCMOT-
peHBl WHBIe (DOPMEI YCTPOMCTBA AETEi, OCTABIIMXCSA Oe3 IOIeYeHUS
pOoUTEJIEM.

B 3aBucumMocTu oT cyOBeKTa, OCYLIECTBISIONIETO 3a00Ty O pebeHKe,
Bce (hOPMEI YCTPOMCTBA IeTel CIIeayeT pa3ae/IuTh Ha ABE TPYIIIILL:

' CM.: Cepeeesuu B. JleKuMY ¥ MCCIIENOBAHUS MO HCTOPHMHU pycckoro mpasa. CIT6., 1883.
C. 940.
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®OPMBbI YCTPONCTBA
®OPMBI ®OPMBI
«UHAUBULAYAJIBHOTI' O» «HEUHAUBUAYAJIBHOI' O»
YCTPOUCTBA YCTPOUCTBA

ITpu «uHaAMBUAYaTLHOM» YCTPOMCTBE (CEMeiTHOe YCTPOICTBO, YCTPOii-
CTBO B CEMbIO) TIOIIEYEHNE O peOeHKe TTePenaeTcsl CTPOTO OIpPeaeIeHHOMY
GU3MIeCKOMY JIMILY (JIMIIaM), IIPA BEIOOPE KOTOPOTO TTPUMEHSIIOTCS yCTa-
HOBJIEHHBIE 3aKOHOM KpuTepun. K TakuM popmam ycTpoiicTBa OTHOCSTCS
YCHIHOBJIEHME PEOEHKA, a TAKXKE OIeKa (II0NEUUTENLCTBO) L.

B ciyyagax «HEMHIMBULYAJIBHOTO» YCTPOVCTBA pEOEHOK IIEPENAETCs
Ha TIOTeYeHNWe OpraHM3alvM, IOPUINIEeCKOro Jmiia. Pasymeercs:, KOH-
KpEeTHBIE AEVCTBUS 1O BOCITUTAHUIO peOEHKA WMJIM TI0 YXOMy 3a HUM CO-
BeplIaloT GU3MYECKUE JUla — paOOTHUKM OpraHU3allii, OJHAKO HUX
JIMYHOCTH TSI (POPMBI YCTPOICTBA peOeHKA IOPUANIECKOTO 3HAUEHUS HE
nMeeT. BaxXHO TOJBKO, YTO IeHArord YIPEKIeHUN IS HeTe-CHUpOT U
JIeTeil, ocTaBIIMXCS Oe3 TTOTeYeHUsT POIUTENIe, TOKHBI UMETh COOTBET-
cTByIoLIEee obpazoBaHne’. OQHAKO 3TO TpeboBaHUE OOLIETO XapakKTepa.
Hna nepenaun pebeHKa B TaKOE YUpEXICHHE HE UMEET 3HAUeHUSI, KaKoe
WM HOCUT ero Oymymiuii rmemaror. bojee Toro, oguH mnemaror (Max BOC-
MUTATeTh, HIHS) MOXET OBITh B JIIOOOE BpeEMsI 3aMEHEH IPYTHUM, YTO He-
BO3MOXXHO caeiaTh NMpU «AWHAUBUIYaJTbHOM» YCTPOMCTBE pebeHKa (Ha-
npuMep, IIpY MOMEIIEHUH T101 OTIeKy). B HacTosIee BpeMst B COOTBETCT-
pun c 1. 1 c1. 123 CK P® Kk dhopMaM «HEMHINBUIYATHHOTO» YCTPOICTBA
OTHOCHTCS Tiepenavya pebeHKa B yUPEKIEeHUS IS TeTel-CUpOT WU Jie-
Tel, oCTaBIIMXCS 0€3 MoNeYeHUsT pOAUTENei, BCeX TUMOB (BOCIIUTATEb-
HBbIE YIpEKIEHUS, B TOM YMCIIe ITEeTCKHE TOMa CeMEHHOTro THuIIa, Jieuyeo-

! B 1opMInYeCKOii IMTepaType HEOMHOKPATHO OTMevascs 3ToT dakT: «[lo cyTn mena,
COBETCKOE 3aKOHOMATEeNIbCTBO O Opake M CeMbe MMeeT B BUIY [Be (DOPMBI YCTPOWCTBA B
ceMblo». CM.: [IpaBo u 3amuTa ceMbr rocynapctsoM / OTB. pen. B.I1. Mo3onuh, B.A. Ps-
ceHueB. M., 1987. C. 45. Cwm. takxe: Epwosa H.M. Oneka U MOMEYUTENLCTBO HAll HECO-
BEPIIEHHOJIETHUMMU 10 COBETCKOMY TipaBy: Jluc. ... KaHI. 1opui. Hayk. M., 1957. C. 56.

2 CM. 1. 36 TUIOBOTO MONOXEHUs 06 06pa30BaTeTLHOM YUPEXIEHUH IS €Tl -CUPOT
U JeTeil, octaBiuxcs 6e3 mormedeHust pogureneit. [locranosienue [paButenscrea PO ot
1 wronst 1995 1. Ne 676 (pen. ot 23 meka6pst 2002 r.) // CIIC «KoHcynbranTIImoc».
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HbIE YUPEXIEHUSI, YUPEXKICHUST COLIMAIBHON 3alUThl HACEJIEHUST U NIPY-
rue aHajornuHeie yupexnenust). Kak cremyer us cr. 149 CK P®, mpaso-
BO€ TOJIOXEHUE pedeHKa, MPeObIBAIOIIETO B TAKOTO POMA YUPEXKICHUU,
AHAJIOTUYHO TIOJIOXKEHUIO pebeHKa, KOTOPOMY Ha3HAa4YeH OMeKyH (Tore-
YUTEID).

B 3aBucMMoOCTH OT ITUTETHHOCTH OTHOIIIEHU TTO YCTPOMCTBY pedeH-
Ka pas3InyaroTCs:

®OPMbI YCTPOMCTBA
®OPMBbI ®OPMBbI
BPEMEHHOTO IMOCTOSHHOT O
YCTPOMCTBA YCTPOMCTBA

IIpeGriBaHne pebeHKa, ocTaBIIerocsl 0e3 TOoIedyeHUsT pomuTeneil, B
OIIHOM M3 CHEIHNAIBHBIX YIPEXIECHNI BCeTaa SIBIIETCS BpeMeHHOi (hop-
MOM €To YCTpOMCTBa. DTO CBSI3aHO C TEM, YTO, KaK yXe YITOMUHAJIOCh,
pebeHOK MMEET TpaBO Ha ceMblo. PeOeHKy, MOMEelleHHOMY B MHTEpHAT
WJIM MHOE YIpPEXXIEHNUE, OPTaHbl OTIEKU U TTOIIEYUTEIbCTBA U UHBIE YITOJI-
HOMOYEHHBIC HAa TO OpraHbl 00s3aHbI IIPONOJKATh MOIBICKABATh ITOIXO0-
JISITIIYI0 CEMBIO.

VYcerpoiicTBo pebeHka 0e3 ykazaHus cpoka (ITOCTOSIHHOE) TIpearoia-
raeT BO3HMKHOBEHUE UIMTENIBHBIX, 00JIee TOT0, MOXU3HEHHBIX OTHOIIIE-
HUI pebeHKa ¢ MOCTOPOHHUMMU JIIOAbMHU, a TIOTOMY MOXET OBITh 00JIeye-
HO JIUIIb B TIpaBOBYI0 (popMy ychiHOBIeHUs. [10XM3HEHHBIN XapakTep
3TUX OTHOLIEHUI UTPaeT pojb MPU UX YCTAHOBJIIEHUM, HO HE MCKIIIOYaeT
BIIOCJIEICTBUM OTMEHBI YCHIHOBJIEHUSI, KaK POIACTBO POOWTENIEH U meTei
HE NCKITIOYAET JIUIIECHUS POIUTENICH POIUTETbCKHX IIPAB.

Takas cdopma ycTpoiicTBa, KakK oreka (MorneuynTeIbcTBO), HOCUT Bpe-
MEHHBIN (cpouHbIin) XapakTep. [IpenycmoTpenHas 1. 21 CK P® npuem-
Has ceMbsl, a TakKKe MaTpOHATHAsI CEMbsl M MHBIE TIPEAYCMOTPEHHBIE 3a-
KOHAMU HEKOTOPBIX CYOBeKTOB PD hopMBI yCTpOICTBA AEeTEH SIBIISIOTCS
Pa3HOBUIHOCTBIO OTEKU (TIOTIEYMTETHCTBA). VX OTIIMYmMe OT «OOBIYHOI»
(«KJIacCCMYECKOi») OIEeKM WM TOIEeYMTEIbCTBA IIAaBHBIM 00Opa3oM Co-
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CTOMT B TOM, YTO IIPY OCYILECTBICHUU «OOBIYHOM» OMEKM OIEKYH HE I10-
JTy9aeT 3a CBOM JeHCTBUSI HUKAKOTO BO3HATPAXKICHUSI.

CucreMma opm ycTpoiicTBa neTeif, ocTaBIIUXCS 6€3 MOomevYeHus1 po-
JIuTenei, CKIaabIBaeTCs CISAYIONIMM 00pa3oM:

®opMbl yCTpOIicTBa AeTeii

DopMBbI «<MHIUBUAYATBHOTO» YCTPOMCTBA ®dopMBl  «HEMHIN-
BUIyaJbHOTO»
ycTpolicTBa (Ipedbl-
BaHMe peOeHKa B
CITeLIMAJTbHOM
YUPEXIECHUN)

YchIHOBITE- Omneka 1 TTONeYUTENIbCTBO Hall AETEbMU
HUe geTei
«Knaccuue- CrietinanbHble | CrieliMaabHble
ckas»  («OObIY-|BUIBI OTMIEKU W |BUIOBI OTNEKU U
Hasl») OIleKa U|TONeUnTE b~ |TOMEYNTETHCT-
MOIEYUTESILCT- |CTBa, TNpedy-|Ba, TPeIycMOT-
BO CMOTpEHHBIE |pEeHHBIE  3aKO-
(henepaTbHBIM | HOAATETHCTBOM
3aKOHOIA- cyobekta PO
TEJIbCTBOM (HampuMep,
(HampuMep,  |maTpoHaTHas
MpUeMHast ceMbs)
CeMbs)

Ocoboro ynoMruHaHMS 3acay>KUBaeT Takas (popMa yCTpOICTBa JIeTei,
KaK IeTCKUI oM ceMeitHoro Tuira. OHa ObUTa BBeIeHA B 3aKOHOIATEIh-
ctBo DenepanbHbIM 3aKkoHOM OT 2 stHBaps 2000 1. No 32-dD3 «O BHece-
HUU AomojHeHus B ctaThio 123 CemeitHoro koaekca Poccuiickoit Dene-
pauuun». boiee moapoOHO OTHOIIEHMS, CBA3aHHBIE ¢ JAHHOI (opMoit
YCTPOMCTBA, yperyaupoBaHbl [lpaBuiaaMu opraHM3allMM ITETCKOTO IOMa
ceMeifHoro Tuma'.

B cootBerctBuM ¢ penakiueii ct. 123 CK P® nerckuii mom cemeli-
HOTO TUITA OTHOCUTCS K YUPEXIECHUIM, T.€. K hopMaM «HEUHIUBUIYAJIb-
HOTO» YCTPOMCTBA AeTeil. MexXmy TeM B I1. 2 Ha3BaHHBIX [IpaBui yKa3bl-
BaeTCsI, UTO «IETCKUI TOM CEMEHOTO THITa OPTaHU3YeTCsT Ha 6a3e ceMbH

! Tloctanosnenue INpasutensctea PD ot 19 mapta 2001 1. Ne 195 (pen. ot 1 deppans
2005 r.) «O merckoM mome ceMmeitHoro tuma» // CITC «KoHcynbranTlImoc».
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TIpU KeJaHUM 000X CYIPYTOB B3SITh HAa BOCIIMTaHUE HE MeHee 5 1 He 00-
nee 10 meTeit ¥ ¢ y9eTOM MHEHHUSI BCEX COBMECTHO ITPOKMBAIOIINX WICHOB
CeMBU, B TOM YHCJI€ PONHBIX M YCHIHOBJICHHBEIX (YIOYEPECHHBIX) HETEH».
To ectb pedbeHOK (UM HECKOJILKO AETeil) MepenaeTcss CeEMbe, COCTOSIILIEH
M3 CYIIPYTOB U, BO3BMOXKHO, Ux aereil. OmHako 11. 4 [TpaBui o0s13bIBaeT 1pu
9TOM CO3[IaBaTh TAKKE IETCKUE IOMa B OPTaHN3aLIMOHHO-IIPABOBOM (popMe
BOCIIMTATEIbHEIX YUPEXKICHUM, YIPSIUTEIIMU KOTOPHBIX IO CMBICTY ITO-
CTaHOBJIEHUS TOJDKHBI BBICTYIIaTh OpraHbl UCIIOJTHUTEIbHON BIACTU CyOb-
ekTa P® mim opraHel MECTHOTO CaMOYIIpaBIeHMS. «JIeTCKMii JoM» JOKeH
3aKIIIOYaTh C OpraHAMU OIEKW M ITOIIEYNTEIHCTBA JOTOBOPHI O MpPeOhIBa-
HUU B HEM JeTeil ¢ yKa3aHWeM CpOKa IPEeOBIBAHMS, TIPU 5TOM <«IETCKUIA
JIOM» (DMHAHCUPYETCS YIPEIUTENISIMU, a BOCITUTATENIM MOJTyJaloT OIaTy 3a
TPy

TakuMm 06pa3oM, HET CYIITHOCTHBIX Pa3INIuii MEXIY TeTCKUM JOMOM
CEMEITHOTO TUTIa W TIPUEMHOI CeMbeil, €CTh TOJIBKO (hOpMATbHBIC OTIIH-
YU, KOTOPBIE Ha MIPAKTUKE CO31aI0T TPYAHOCTH B IIPAaBOIIPUMEHEHUH.

BaxkHBIM 3J1€eMEHTOM CUCTEMBI BBISIBIIEHUS M YCTPOMCTBA IETEi, Oc-
TaBIIUXCS 03 ITOIICUeHUST POOUTENCH, SIBISICTCS IeATeIbHOCTh OPTaHOB
OITeKH! M TIoneunTesbcTBa. B cooTBeTcTBrM ¢ 1. 1 ¢T. 121 CK P® TONBKO
STU OpTraHbl BBISBISIOT AETEH, OCTaBIIUXCS 0e3 MOoNeYeHUsT pOauTeNei,
BEIyT MX y4YeT, UCXOMS M3 KOHKPETHBIX OOCTOSITEILCTB yTPaThl IOIeYe-
HUS POOUTENEN U30UPAIOT IS AeTEN (POPMBI YCTPOMCTBA AETEH, a TAKXKe
OCYIIECTBIISIIOT TTOCIEAYIOIINIT KOHTPOJIb 33 YCIIOBUSIMU MX COAECPKAHUSI,
BocIUTaHus M obpasoBaHusa. B Poccuiickoit @enepanyy 3arpelieHa
NEeSITEIbHOCTb IPYTMX, KPOME OPraHOB OINEKW W MOIEYMUTENbCTBA, IOpU-
IWYeCKNX 1 (U3NIECKUX JIMIT TI0 BEHISIBJICHUIO M YCTPOMCTBY HIeTei, oc-
TaBIIMXCS 0e3 TmonedeHus poauteieil. K coxaneHnio, B HEKOTOPEIX pe-
ruoHax P® pacnpocrpaHeHa IpakTyKa repeaady AeTeil Ha BOCIIUTaHue B
CEeMbH TpaXIaH Ha OCHOBAHUM pPEIIeHUIi, TTIPUHUMAEMBIX aIMUHUCTpPA-
HYel yuypexXaeHuil 11 NeTel-CUpOT U AeTell, OCTaBIIMXCSl 0e3 moreye-
Hus poauteneir’. Takue HeHCTBUS MPOTUBOpeYaT (enepaTbHOMY 3aKO-
HOJATEIbCTRY.

ITockoJIbKYy MOMNBITKM HECAaHKIMOHWPOBAHHOTO 3aHSTUS YCTPOMCT-
BOM JIeTeii, OCTABIIMXCS Oe3 ITOIeueHUsI pOAUTENIeii, 0COOCHHO pacIIpo-
ctpaHeHH! py yeelHOBIeHnH, B CK P®D B 1998 1. BKITIOUEeHA CIICLINATb-

! Tlono6HOTO pofa MPaBOOTHOIIEHUS HE MOTYT HOCUTB XapaKTep TPYIOBEIX.
2 Cm., HamipuMep, cT. 4 3akoHa MocKoBcKo# o6macTy ot 5 uoist 2003 T. «O maTpoHare».
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Has cT. 126.1 «HemomycTMMOCTh TOCPETHMUYECKOW HEesITeIbHOCTH TI0
YCBIHOBJIEHUIO JI€Tei», B KOTOPOU OMpenesieHo, KOMy M TIPU KaKux 00-
CTOSITEJTbCTBAX pa3pellieHO OKa3hiBaTh YCHIHOBUTENSIM cofelicTBue. He-
00XOMMO MMETh B BUY, YTO HE3aKOHHBIE JAEWCTBUS MO YCHIHOBJIEHUIO
(ymouepeHu10) pebeHKa IMpecenyoTcsl YTOJIOBHBIM 3aKOHOIATEIbCTBOM
W 3aKOHOMATEJIbCTBOM 00 AAMUHWCTPATUBHBIX ITPABOHAPYIIEHUSIX
(ct. 5.37 KoAIT; c1. 154 YK P®D).

B cooTBeTcTBMM € JEMCTBYIOIIMM 3aKOHOAATEILCTBOM OpraHaMu
OTIEKU W TIOTIEYUTEITLCTBA SIBJISIIOTCS. OPTaHbl MECTHOTO CaMOYTIPaBICHUS
(. 1 ct. 34 TK; 1. 2 ct. 121 CK). OgHako B CBA3U C TEM, YTO KOMITETEH-
IIUST 3TUX OPTAHOB ITO0 CYTHM HE OTHOCUTCS K BOTIPOCAM MCKITIOYMTENEHO
MECTHOTO 3HAYEHMs, a OCYILIECTBIISIETCS] B paMKax peain3aliuy ColMalb-
HbIX (YHKIMI TOCYNapCcTBa, B HACTOSIIEE BPEMs PacCMaTpPUBAETCS BO-
MPOC O HAJEJIEHUM OPTaHOB TOCYNAPCTBEHHOW BJIACTH TTOJIHOMOYUSIMU
10 OPraHU3AIMY OTIEKH (ITOTIEYNTENIbCTBA).

§ 2. YCHIHOBJIEHUE KAK TIPUOPUTETHASI ®OPMA YCTPOVICTBA JIETEN
OCTABIINXCA BE3 IIOMEYEHUSA PONUTENEN

Kak orMeuanoch, YCHIHOBIEHWE — WHIWBUAyaJIbHAs ITOCTOSHHAS
(GeccpouHasi) popMma YCTpOMCTBA HeTeil, OCTaBIIMXCS Oe3 MOoIleueHUst
pomuteneil. g ymoOCcTBa 3aKOHOJATEb OOBEIUHSET TEPMUHBI «YCHI-
HOBJICHHE» U «yIOUYEPEHNE» B OMNH — «yCBIHOBJICHUE>.

IIpaBoBOE perynmpoBaHNe OTHOIIEHWI IO YCHBIHOBJIEHUIO OCYIIIECTB-
ngercd Ha ocHoBaHuM HopM Ti. 19 CK P®, ®denepanbHoro 3akoHa
«O rocymapCTBeHHOM 0OaHKe JAaHHBIX O JETSAX, OCTABLIMXCS 0e3 Ioreye-
HUS pOIUTeNieli», a TaKKe mojioxkeHni [1paBwr mepemaun neTeil Ha yChI-
HOBJIeHUE (yI0oYepeHre) U OCYIIECTBJIEHUS] KOHTPOJIS 3a YCIOBUSIMU MX
JKU3HM Y BOCIIMTAHUS B CEMbSIX YCBIHOBUTEJIEH Ha TeppuTopuu Poccuii-
ckoit Peepaiin' ¥ HEKOTOPHIX IPYTUX HOPMATHBHBIX MIPABOBBIX AKTOB.
Kpome Toro, mpm M3y4eHMH BOIIPOCOB, CBS3aHHBIX C YCBIHOBJICHUEM,

! Tloctanosnenne Ipasutensctea PO ot 29 mapra 2000 1. Ne 275 (pen. ot 11 anpens
2006T.) «O6 yrBepxkneHuu IlpaBui Iepemayu JeTeil Ha YCHIHOBJIEHME (YIOUepeHue) U
OCYILIECTBJIEHHSI KOHTPOJIS 32 YCJIOBUSIMU UX XM3HU M BOCIIUTAHUS B CEMBSIX YCHIHOBUTENEH
Ha tepputopun Poccwuiickoit Menepanuu u [TpaBuin MOCTAHOBKKM Ha y4eT KOHCYITbCKUMK
yupexneHusMu Poccuiickoit Penepaiiuu aeTeil, SBISIONIMXCS TpaxknaHamu Poccuiickoit
Denepaiuil M yCHIHOBIEHHBIX MHOCTPAHHBIMU TpaXkIaHAM¥ WJIH JIUIIAMK 0e3 TPaKIaHCT-
Ba» // CI1C «KoncynpranTllmoc».
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clenyeT YUUTHIBaTh padbsicHeHus1 Ilnenyma BepxoBHoro Cyma P® (mo-
cranoBneHue [1nenyma BepxosHoro Cyma PD ot 20 anpens 2006 T. Ne 8
«O TIpUMEHEeHUHN cyJaM1 3aKOHOJAaTebCTBA TIPU PACCMOTPEHUM JIeN 00
YCBIHOBJIEHUH (YIOUEPEHUM) IETEI»).

Crreundurka yChIHOBJIEHUSI KaK (DOPMBI YCTPOMCTBA AETE COCTOMT,
BO-TIEPBBIX, B OECCPOYHOM XapaKTepe ITPaBOOTHOIIEHUN M, BO-BTOPHIX,
Kak CJIe/ICTBME, B 0CO0O0Ii IMPAaBOBOI CBSI3W YCHIHOBUTENS U YCHIHOBJIEH-
HOTO, HallOMWHAIOIIEH CBSA3b POAUTENS U peOeHKa.

JleiicTBUTEIbHO, YCBIHOBJICHME MPOM3BOAMTCS HaBCeTaa, TOraa Kak,
HaIlpuMep, omeKa (ITOIEeYUTEILCTBO) TIPeKpaIlaeTcs ¢ MpruoOpeTeHUEM
peOEeHKOM TIOJTHOM TpakIaHCKOW neecriocooHocTu. MckinoueHne mpe-
CTaBJISIIOT CO0O0It TOJIBKO BO3MOXHBIE CTydaud OTMEHBI YCHIHOBJIEHMUSI.

IIpu ychiHOBIIEHUM MpaBa U 00SI3aHHOCTU YCHIHOBJIEHHBIX M YCHIHO-
BUTEJIEH TIPUPABHUBAIOTCS K IIpaBaM M OOSI3aHHOCTSIM JeTeH W pOaUTe-
neii. Takum oOpa3oM, YCHIHOBJIEHNE MMEET CXOCTBO C POJCTBOM IEPBOM
CTeTeHU. DTy 0COOEHHOCTh YCHIHOBJICHMUS TTOATBEPXKIAAIOT MOJOXEHUS O
taitHe yceiHOBIeHMS (cT. 139 CK). B oTimume OT HEKOTOPBIX APYTUX
MPaBOBEIX CHCTEM OTEYECTBEHHOE IPABO PacCMaTPHBACT YCHIHOBJICHHE
KaK TauHCTBO. Kak IpaBuiio, YCHIHOBJISIEMbIE IETU He 3HAIOT 00 OTCYTCT-
BUUM KPOBHOT'O PONICTBA C YCHIHOBUTEJIEM, YTO COJIMKAET POJCTBO IO MPO-
HMCXOXIEHUIO U yChIHOBIeHHe. KpoMe Toro, oCHoBaHUsI OTMEHBI YCHIHOB-
JIEHHWST BO MHOTOM CXOXW C OCHOBAHUSIMU JIMIIICHUS pOAUTENICH pOONTEITb-
ckux TpaB. Kak m pomcTBo mepBoil cTeneHW, YCHIHOBJIEHHWE BJIEUYeT 3a
CO00i1 CyIlIeCTBEHHBIE MPABOBBIE MOCIIEICTBUSI — BOSHUKHOBEHUE Yy YCHI-
HOBJICHHBIX IIpaBa Ha HacjienoBaHue 3a ychiHOBUTeNIsaMuU (cT. 1147 I'K),
MpaBa IOJIb30BAHUS XWIBIM ITOMEIICHUEM COOCTBEHHUKA-YCHIHOBUTEJIS
(ct. 137 CK; ct. 31 XKK) u ap.

BecbMma cepbesHble MOCIeNCTBUSI YCHIHOBIEHUSI OOYCIOBUIM TO 00-
CTOSITEJIbCTBO, YTO YCHIHOBJIEHHE IPOM3BOAUTCSA B CYyAeOHOM ITOpSIKE.
Tak 6buTO He Bcerna, mockonbky cT. 98 KobC PCOCP npenycmarpuBana
aIMUHHUCTPATUBHBIA MOPSHOK YCBIHOBJICHUS («YCBIHOBJICHHE ITPOM3BO-
JIUTCS TIOCTAaHOBJIEHWEM IJIaBbl pailOHHOM, TOPOACKOI, pailOHHOI B TO-
pole amIMUHUCTpALIMK»). MexXay TeM OYeBMIHO, YTO TaKue SIBJICHHS B
KM3HU peOeHKa, KaK MOSIBIIEHNE ¥ HETO HOBBIX «POIUTENEI», C KOTOPHI-
MU OH OyleT CBSI3aH HaBCerna, a TakXke OKOHYaTeJlbHOE TMpephiBaHVe
MpaBOBOI CBS3U C KPOBHBIMU POAMUTENSIMM, HE MOTYT COINPOBOXAATHCS
aIMMHUCTPATUBHOM (hopMoli MpuHATUSA peleHus. CoBpeMeHHbIE CTaH-
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IapThl peaau3alliy ITIpaB YejoBeKa TPeOyIT HPUMEHEHMS CyIeOHOM
¢GOpPMEI OCYIIIECTBIICHMSI TIpaBa peOeHKa XUTh U BOCIIUTEIBATHECS B CEMbE,
a TaKXe CyIeOHBIX CITOCOOOB 3alIUTHI ITPaB KPOBHOTO POAUTENS pebeHKa.

TpanuiIMoHHO YCHIHOBJIEHHE Ha3bIBAIOT MIPUOPUTETHOU hopmoit ycT-
poiictBa gereil. IIpropuTeTHRIN XapakTep B JaHHOM ClIydae O3HAYaer,
YTO TIpW M30paHUM IS pebeHKa (DOpMBI YCTPOMCTBA HanboJee IOIXO0-
ISIIe U3 BCeX SBJISIETCST YChIHOBJIeHWE. [IpropuTeT YChIHOBIEHUS CBSI-
3aH C OCOOEHHOCTSIMU 3TOTO SIBJIEHUS JJIsI POCCUIICKOI0 CeMeHOro mpa-
Ba. CTOYKM 3peHMSI POCCHHCKOTO 3aKOHOIATENIhCTBA YCBIHOBUTEIU
IIOJDKHBI TIPUHSTH YCBIHOBJIEHHOTO peOeHKa KaK CBOETO COOCTBEHHOTO U
TTOJTHOCTBIO 3aMeHUThL eMy poautenieid. [Toatomy B Poccuiickoit denepa-
IIMA HE CYIIECTBYET «IIPOOHOT0» YCHIHOBJIEHMS WU YCHIHOBJIEHUS <«Ha
BpeMsI» — TaKOM MPAKTUKM, KOTAA YCHIHOBUTEIU «3KCIEPUMEHTUPYIOT»,
MbITasCh MOa00paTh cedbe pedeHKa, a IeTU MEePEXOAIT U3 CEMbU B CEMBIO.
B kauecTBe BpeMEHHOTO YCTPOICTBa, KaK TOBOPWJIOCH BHIIIE, POCCUA-
CKO€ 3aKOHOMAATeJbCTBO pacCMaTpUBaeT Nepenavy nereid moma oneky (mo-
MEYUTENIbCTBO) WU B TIPUEMHYIO CEMBIO.

Brei6op ¢dopMmBEI ycTpoiicTBa pebeHKa 3aBHCHT OT MHOTMX OOCTOSI-
TeabcTB. B coorBeTcTBUM cO ¢T. 20 KoneHuu OOH «O mpaBax pebeH-
Ka» rocynapcTBo, obecrneuyrBasi 3aMeHy peOeHKY ero CEMEeHOro oKpyxke-
HUsI, JOJKHO YYUTHIBATh «KE€JIaTeJIHbHOCTb IPEEeMCTBEHHOCTH BOCITMTA-
HUsS pebeHKa M €ero STHUYECKOE IIPOMCXOXIECHWE, PEIUTHO3HYIO0 U
KyJbTYpHYIO TIPUHAMJIEXXHOCTh U POJHOU $3bIK». [logoObHOE mpaBWIO
3akperieHo M B 1. 1 ¢T. 123 CK P®. ITynkr 2 cr. 124 Konekca TOIOTHM-
TeJbHO YKa3bIBaeT, UYTO IPM YCHIHOBJIEHUU PEOEHKY HEOOXOMUMO obec-
MEYNTh BO3MOXHOCTh MOJTHOIIEHHOTO (DM3NYECKOTO, TICUXUYECKOTO, OY-
XOBHOTO 1 HPABCTBEHHOTO pa3BuUTHs. OMHO U3 caraeMbIX IICUXUIECKOTO
M JYXOBHOTO pPa3BUTHS — BO3MOXKHOCTb DPOJCTBEHHOIO OOILIEHUS C
OpaThsIMM M cecTpaMM. 3aKOHOJATEILCTBO IO OOIIEMY MpaBWIY 3arpe-
IIaeT YCEIHOBJICHME OPaTheB M CeCTep pa3sHBIMU JMIIAMU. TeM He MeHee
CyJI MOXET OTOWTH OT 3TOTO TIpaBuJja, €CJI TAKOE YCHIHOBJIEHUE OTBEYAET
nHTepecaM neteid. B mocranosiennu I[Tnenyma Bepxosroro Cyna P® or
20 ampeis 2006 1. Ne 8 «O nmpuMeHEHNM CyIaMHu 3aKOHOIATEIbCTBA MPU
pPacCMOTpPEHUH el 00 YCHIHOBJIEHNHU (YIOYEPEHNN) IeTei» pa3bsCHSIIET-
Cs, YTO B CJIydasiX, KOT[la YCBIHOBUTENb HE TPOCUT MepeaaTh eMy TakKe
OpaTheB WIM CECTEP YCHIHOBJIIEMOIO peOeHKa, YCHIHOBJIEHUE TOIYCTH-
MO, €CJIM OHO OTBeYaeT MHTepecaM peOeHKa (Hampumep, JeTH He OCBe-

238
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TIOMJIEHBI O CBOEM POJICTBE, HE TIPOXUBAIN U HE BOCIIMTHIBAIMCH COBME-
CTHO, HAXOASATCS B PA3HBIX MIETCKUX YUPEXKICHUSIX, HE MOTYT XXUTb U BOC-
TTUTHIBATHCSI BMECTE TI0 COCTOSTHUIO 3IOPOBBS ).

CyObeKTHl MPaBOOTHOIIEHUI YCHIHOBIEHUS — YCHIHOBUTEIU U YChI-
HosisieMble'. T1o OTHOIIEHUIO K YCBIHOBUTENAM 3aKOH TPENBLABISET HE-
MaJIO CIEeUHMAIbHEIX TPeOOBaHMI, a BOT YCHIHOBIISIEMBIMU MOTYT OBITBH
JMoOble HECOBEPIIIEHHOJIETHUE JIETH, OCTaBIIMECS 0e3 TIOTIeUeHUsT POJIu -
teneit (1. 1 ct. 124 CK). Bmecre ¢ TeM HeoOXOOMMO UMETh B BUIY, UTO
YCBIHOBJIEHME BO3MOXHO 1 B OTHOIIIEHMU peOeHKA, HAXOMSIIEToCs IO
rnomnedYeHneM poautessi. Peds maeT 00 YCHIHOBJICHUM IETel OTYMMAaMU
WM MauyexaMM, T.e. Cylpyramu poauTens: pedeHka. B atoM ciyyae dak-
TUYECKU MPOUCXOAUT y3aKOHEHUE OTHOILIEHUI MO BOCIIUTAHUIO UYXKOTO
pebeHka.

7151 TOr0 4YTOOBI YCBIHOBJIEHUE COCTOSUIOCH, PEOEHOK NODKEH MPOWUTH
MpOLIeAYpY ydeTa JeTeil, OCTaBIIUXCs 6e3 IoIedeHrs poaureneit (cMm. § 1
Hacrosiiei rnasbl). [IpaBoBble OCHOBBI yyeTa AeTeid, Momiexaliux yChl-
HOBJICHMIO, W JIWLI, XEJIAIOIIUX YCHIHOBUTD IETE, 3aJIOKEHBI B 1. 3 CT. 122
CK P®, a takxe B PenepanbHoM 3akoHe «O TOCymapCTBEHHOM OaHKe
JMAHHBIX O JIETSIX, OCTABIIMXCS Oe3 TornedeHusi ponuteneii». [loctaHoBe-
aueM [IpasutenbctBa P® ot 4 anpenst 2002 1. Ne 217 (¢ USMEHEHUSIMU OT
10 mapta 2005 r.) 661TM yTBepXKAeHHI [IpaBuriia BeneHMs TOCYIapCTBEHHOTO
0aHKa JaHHBIX O IETSIX, OCTABIIMXCS 0e3 ITOIeUeHUS POAUTENICH, U OCYIIe-
CTBJIEHUSI KOHTPOJIST 3a €r0 (hOpMUPOBAHUEM U UCTTIOJIb30BAaHMEM, a TTPUKa-
30M MunncrepcTBa oopazoBanust PO ot 28 mrons 2002 r. Ne 2482 — Tlo-
PSIIOK OpraHM3aiuu paboThl MO BEAECHMIO TOCYAapCTBEHHOro GaHKa daH-
HBIX O IETSX, OCTABIIMXCS 0€3 MOIeUeHNS pOIUTEICH.

CocrosiHMe 310pPOBhST peOeHKa HE BIMSIET Ha peau3allvio ero mpaea
KWTh U BOCIIMTHIBATHCS B CEMbE, TTOTOMY YCHIHOBJIEHBI MOTYT OBITh U
TSKEJIO OOJIbHBIE MeTH. 3a4acTylo KaHAWAaTaM B YCHIHOBUTEIM OTKAa3bl-
BalOT B YCHIHOBJIEHMHU CO CCBIIKOM Ha HaIM4Me Yy peOeHKa Cepbe3HOTO
3abosieBaHus. Takue NeiicTBUS MPOTUBOPEYAT 3aKOHY.

Kannunat B yChIHOBUTENM, KaK U YCHIHOBJISIEMBIN, TakxKe oOJamaeT
CITeIIMaJIbHBIM IIPAaBOBBIM CTaTycoM. B cocTtaBe ero mpaBoCyOBEKTHOCTH

! OpraHbl OINEKM U MOMEYUTENLCTBA, a TAKKE Cyl, PACCMaTpMBAIOIIMIA IeJ0 06 ycTa-
HOBJIEHMH YCHIHOBJIEHMS, SIBJISIIOTCS CYOBEKTAMHU MHBIX TPOLELYPHBIX MPaBOOTHOLIEHMIA
aIMUHICTPATUBHO-TIPABOBOM WM TPaXIaHCKO-TIPOLECCYATLHOM OTpacIeBoii IPUHAIIEX-
HOCTH.
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ecTh 0cobasi IpaBOBasi BOBMOXHOCTh — MPABO OBITh YCHIHOBUTEIEM. Ta-
Kasi BO3MOXHOCTD IIPUCYIIA He BCeM (PM3NMUECCKHUM JIMIIAM, a JIMIIb TeM,
KTO OTBEYaeT YCTAaHOBJIEHHBIM 3aKOHOM TpeOOBaHWSIM, Ha3HaYeHUE KO-
TOPBIX — 00eCreYuTh MPUHUMAEMOMY B CEMbIO pPEOEHKY BO3MOXHOCTH
MOJIHOIIEHHOTO (bU3UUECKOT0, TICUXUYECKOT0, TyXOBHOIO M HPaBCTBEH-
HOTO pa3BUTHSI.

Bosnee Toro, 3akoHomaTeNb Maxe YIIOMUHAET O MPEUMYIIECTBEHHOM
npaBe Ha ycbiHOBIeHUE (1. 3 cT. 127 CK). Ero cyObekTaMu SIBISIIOTCS
POICTBEHHUKHU peOeHKa, a YCIOBUEM peau3allii 3TOTO MpaBa BRICTYIIA-
€T, pa3yMeeTcs, COOTIOACHNE NHTEPECOB peOEHKA.

TpeboBaHUs K TUYHOCTH KaHIWIAaTa B yCHIHOBUTEN:

1) cBs3aHHBIE C HaJUYMEM Y YCHIHOBUTENS ITOCTaTOYHOIO oObeMa
npaBocriocooHoCcTH. He MOTyT OBITh YCHIHOBUTEIISIMU:

— JIMIIa, JUIIEHHBIE 110 CYIy POOUTEIbCKUX IIpaB WM OTpaHNYCHHBIC
CY/IOM B POIUTETLCKUX TTPaBax;

— OBIBIIIME YCHIHOBUTEM, €CIM YCHIHOBJIEHWE OTMEHEHO CYJOM T10 UX
BUHE;

— JIALIA, OTCTPAHEHHBIE OT O0S3aHHOCTEN OIEKyHa (MOMeYuTeNs) 3a He-
Hajyiexalllee BhIMTOJTHEHE BO3JIOXKEHHBIX HAa HUX 3aKOHOM 00sI3aHHOCTEI;

2) CBsI3aHHBIE C HAJIMYUEM Y YCBIHOBUTEJISI TOCTAaTOYHOTO 00beMa Jiee-
crocooHocTu. He MOTYT OBITH YCHBIHOBUTEISIMU:

— HECOBEPIIEHHOJIETHUE JINIIA;

— JIMlIa, TIPU3HAHHBIE CYIOM HEIeeCIIOCOOHBIMU MJIM OTPaHWYEHHO
JIeeCTIOCOOHBIMU;

— CYNpPYTU, ONWH U3 KOTOPBIX MPU3HAH CYIOM HEIeeCIIOCOOHBIM WU
OTPpaHMYCHHO JEeEeCITOCOOHBIM;

3) oTHOCSIIIMECS K COCTOSTHUIO 3I0POBbsSl YCHIHOBUTENS. Takue 3a00-
JieBaHUs, KaK TyOepKyJie3 (aKTUBHBIM U XpOHUYECKUIT) Bcex (popM JIoKa-
ym3auuu y 6onbHbIX 1, 11, V rpynmel gucnancepHoro ydera, 3a6oieBaHUS
BHYTPEHHUX OPraHOB, HEPBHOI CHCTEMBI, OIIOPHO-IBUTATEJIFHOTO allIla-
paTa B CTaauu JEKOMIIEHCAIIUH, 3JI0KaUeCTBEHHbIE OHKOJIOTUYECKUE 3a-
OoJsieBaHMS Bcex (popM JTOKaIM3alMU, HAPKOMAaHUSI, TOKCUKOMAaHUs, aj-
KOToJIN3M, UH(MEKIIMOHHBbIE 3a00JIeBaHUs 10 CHSITUSI C AUCIAHCEPHOIO
ydJera, TICUXW4YeCcKre 3a00JIeBaHMsI, a TaKXKe BCce 3a00JIeBaHUS U TPABMEL,
npuBenve K uHBaauaHocty [ u II rpynmel, ucKIoYaromue Tpyaoco-
COOHOCTb, SIBJISIIOTCS 0€3yCITOBHBIM OCHOBaHMEM K OTKa3y B YCHIHOBJIE-
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Huu'. B opunuueckoii tutepatype HEOJHOKPATHO OTMEUYAIOCH, YTO 3TOT
TepedeHb TpeOyeT YTOUHECHUS;

4) oTHOCSIIMECS K TUYHOCTHBIM (MOPaJIbHO-HPABCTBEHHBIM) KayecCT-
BaM KaHIuJaTa B YCHIHOBUTEIU. 3alpeliaeTrcsd ObITh YCHIHOBUTEISIMU
JINIIaM, MMEIOIIIM Ha MOMEHT YCTaHOBJICHMSI YCHIHOBJICHUSI CYAUMOCTh
3a YMBIIIJIEHHOE TIPECTYIIEHWE TTPOTUB XW3HU WIN 3I0POBhS TPaXKIaH.
Kpowme Toro, niiia, He COCTOSIIIME MEXIy co00il B Opake, He MOTYT CO-
BMECTHO YCBIHOBUTH OJZHOTO M Toro e pebeHka. IIpaBo Poccuiickoit
®denepalyiy MPU3HAET TOJBKO 3aperMCTPUPOBAHHBIN OpaK pa3HOMIOJIbIX
cynpyroB. [loaToMy pasznmnunHbie (HOPMBI BHEOPAYHOTO COXUTEJBCTBA HE
JAIOT B HACTOSIIEe BPEMsi OCHOBAaHMII K COBMECTHOMY YCHIHOBJIEHUIO
neteii. OMHAKO 3TO HE O3HAYAeT, YTO HE3aMYXKHSIS KEHIIMHA I HeXe-
HaTHI MYXXYMHA HE MOTYT OBITh YCBIHOBUTEISIMU BooOIIe. Takoe IuIo
MOXET BBICTYIIATh B KA4eCTBE EAMHCTBEHHOTO YCHIHOBHTEIISI peOeHKA;

5) oTHOCSTIMECT K MaTepUabHO-OBITOBBIM YCIIOBUSIM XKU3HU YCHIHO-
BUTENS. DTU YCIOBUS TPEOYIOT OoJjiee IToApOoOHOro pa3bsicHeHMs. B kaue-
CTBe OOIIIeTo MMpaBMJjia BICTYIIAET 3aIIpeT Ha YCHIHOBJICHUE:

— JINIIaMA, KOTOPEIE HA MOMEHT YCTaHOBJICHUST YCHIHOBIICHUST HE IMe-
10T JI0X01a, OOECTIeUBAIOIIETO YCHIHOBISIEMOMY PEOEHKY MPOXKUTOYHBIN
MMHUMYM, YCTAHOBJICHHBIA B cyObekTe P®, Ha TeppuTOpUMU KOTOPOIO
MIPOXUBAIOT YCBIHOBUTEIH (YCHIHOBUTEIND);

— JINIIaMM, TIPOXXUBAIOIINMU B XXMJIBIX TIOMEIIIEHUSIX, HEe OTBEYAIOIINX
CaHUTapHBLIM M TEXHUYECKMM ITPAaBUIAM U HOpMaM®.

BMmecte ¢ Tem CeMeliHbBIN KOAEKC 3aKPETUIsieT M UCKITIOYEHUS U3 3TOTO
TpaBuUa:

— YCIIOBUS TIPOXUBAHMSI W 3apabOTOK OTYMMOB W MadeX, YCHIHOB-
JISTIOIIMX TIACBIHKOB WJIW TTaAYepuIl, He TPeOYIOT COOIIONEHNST Ha3BaHHBIX
HOPM;

! CM. yTBepXIeHHBII mocTaHoBaeHneM IIpasutenbcta PD or 1 masg 1996 r. Ne 542
(c u3M. ot 19 mapra 2001 r.) [TepeyeHb 3a6osieBaHU, TIPYU HATUYMK KOTOPBIX JIULIO HE MOXET
YCBIHOBUTBL peGeHKa, MPUHSTH €ro TMOJ OreKy (IONeYUTEeNTbCTBO), B3SITh B TPHEMHYIO Ce-
Mmblo // CITC «KoHcynbranTImoc».

2 TTopsImOK OMpeNeNeHns BETNYMHBI MPOXUTOYHOTO MUHMMYyMa, YCTAHABIMBAEMOTO B
cyopekte PO, 3akperuteH B 11. 4 cT. 3 DemepanbHoro 3akoHa «O TMPOXKUTOYHOM MUHUMYME
B Poccuiickoit @exnepariyu».

3 TpeGoBaHMs, KOTOPBIM JTOJKHO OTBEYATh XMJIOE TIOMELIEHNE, YCTAHOBJIEHEI TTOCTa-
HoBneHueM [IpaButensctBa PO ot 28 sHBaps 2006 r. Ne 47 «O6 yreepxaeHuu [lonoxeHus
O TIPU3HAHUY TIOMEILEHUST XWIBIM TIOMEIIEHUEM, KIJIOTO TIOMEIeHUsT HETIPUTOMHBIM TSI
TIPOXWBAHWS 1 MHOTOKBapTUPHOTO OMa aBaPUITHBIM ¥ TIOJUTEXAIUM CHOCY».
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— Cyd MOXET pa3pelIuTh YCHIHOBJIICHUE JIMIIaM, YbM MaTepHUaIbHO-
OBITOBBIC YCJIOBHUSI OTIMYAIOTCS OT IEPEYMCIICHHBIX B 3aKOHE, OTHAKO
JINIITb C YIETOM MHTEPECOB YCHIHOBISIEMOTO peOeHKaA M 3aCTyKMBAIOIINX
BHMMaHUs 00CTOATENbCTB. MHBIMUM CJIOBaMM, €CJIM KaHAWOAT B YCHIHO-
BUTEJIN TIPOXUBAET, HAIIpUMEP, B CEJILCKON MECTHOCTH, HE 00ecredeH-
HOI HEOOXOAMMBIMM KOMMYHUKAIIVSIMHA IUIST TIPUBEACHMS KJTbSI B COOT-
BETCTBUE C CAHUTAPHBIMU M TEXHUYECKMMH TTpaBUJIAMU 1 HOpMaMU, VTN
noJryyaeT 3apaboToK B pa3Mepe, He3HAUUTEbHO OTJMYaloIIeMCs OT Tpe-
Oyemoil cymMMBbI (TT0JTyJ9aeT 3apaboTOK B HAType), TO CYI, B3BECHUB BCE 00-
CTOSITEJTECTBA, MOXET pa3pellInTh YCBIHOBIIEHHME. TakKe CymIoM MOXeT
OBITH yYTeHA U 0CcObast MPUBA3aHHOCTh pebeHKa K KaHIUAATy B YCEIHOBH-
TEJIU, He O0IafaroIeMy TOCTaTOYHBIM YPOBHEM MaTepUaIbHO-KUIUIIIHOK
obecriedeHHOCTH. [1py BceM TOM KaTeropmyecKy HEAOIMYCTUMO YCHIHOB-
JICHUE JINIIAMH, He UMEIOIITMU ITOCTOSTHHOTO MEeCTa XXKUTEIIbCTBA;

6) 0coOBIM TPeOOBAHUEM K JIMYHOCTU YCHIHOBUTENS SIBJISIETCS YCJIO-
BHE O Pa3HMUIIE B BO3pACTe MEXIY YCHIHOBUTEJEM M YCHIHOBIISIEMBIM peE-
OCHKOM.

B cooTtBeTcTBIM C POCCUIICKMM 3aKOHOOATETHCTBOM YCTAHABIMBACTCST
npeaelbHas MUHUMAJIbHAS pa3HMIA B BO3PAcTe MEXIY YCBIHOBUTEIIEM U
YCHIHOBJIEHHBIM — 16 JIeT. DTO MPaBWJIO MPOAMKTOBAHO TJIABHBIM CBOMCT-
BOM YCBIHOBJICHUSI — CXOJICTBOM C POJCTBOM II€PBOIi CTEIICHHU.

HckiioueHus: U3 Hero:

— He TpeOyeTcs yyeTa pa3HMIIEI B BO3pAcTe IMPY YCHIHOBJIEHUU pebeH-
Ka OTYMMOM (Mavexoit), MOCKOJIbKY peOEHOK MPOXKUBAET CO CBOUM POAM-
TeJleM U (PaKTUYECKU YXKe OOIIAeTCs C OTYMMOM MJIA MavyeXoid;

— MO MPWYMHAM, TPU3HAHHBIM CYIOM YBaXXKWUTEJIbHBIMH, Pa3HUIIA B
BO3pacTe MOXET OBITh COKpalieHa. B 1. 8 Ha3BaHHOTO BBIIIIE TTOCTAHOB-
nenus ITienyma Bepxosroro Cyna P® ot 4 ampenst 2002 r. Ne 217 (¢ us-
meHeHusaMHu oT 10 mapra 2005 r.) cynam peKOMeHIyeTcs pa3pelaTh YChl-
HOBJIEHME C pa3HUIIEH B Bo3pacTe MeHee 16 jieT, eciiu peOeHOK UCIIBbIThI-
BacT YYBCTBO ITPUBSI3AHHOCTH K JIMIIY, XEJAIOIIEMy €ro YCHIHOBUTb,
CUYUTAET €ro CBOMM POJMTEJIEM U T.II.

71 TOro 4TOOBI CTaTh YCHIHOBUTEIEM, B HEKOTOPBIX CIIydasiX He00X0-
IAMO TaKXKe TIPOMTH IPOLeAypy CIEIINAIBbHOTO yueTa. B cooTBeTCcTBUM C
DenmepanbHBIM 3aKOHOM «(O TOCYTAapCTBEHHOM OaHKe NTaHHBIX O JETAX,
OCTaBIIMXCSI Oe3 IIOINeYeHUs pOoAUTENeil» KaHAWAAThl B YCHIHOBUTEIU
MOTYT IPeAOCTaBUTDb O ce0e TOKYMEHTUPOBAaHHYIO MH(MOPMAIINIO B TOCY-
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JMApCTBEHHBIN OaHK TaHHBIX (PETMOHAILHOMY WIM (hefepalbHOMY oIlepa-
Topy). [Ipu 5TOM yCIIOBUM OHM CMOTYT IOJIYYUTh JOCTYII K XpaHSIIeiics B
rocyaapCTBEHHOM OaHKe MaHHBIX KOH(UIAEHLMAIbHOW MHMOpMALUU O
JIETSIX, OCTABIIMXCS 0€3 MoneYeHus poauTeneil (K aHKeTaM JaeTeit).

Bmecte ¢ TeM OOJBIIMHCTBO YCBIHOBUTEIEH — POCCUHCKUX Tpax-
IaH — B HACTOsIIIIee BpeMsl ITOABICKMBAIOT IETel, KOTOPHIX XOTEIN OBI
YCBIHOBUTh, CaMOCTOSITEJIbHO, 0€3 00pallleHUs K TOCyTapCTBEHHOMY
0aHKy maHHbIX. OHM JIMIIb MMPEeIBAPUTELHO TTOJIYyYaloT B OpraHax OrneKu
3aKJII0YEHNE O BO3MOXXHOCTHM OBITh YCBIHOBUTEJIEM, COOMPAIOT HEOOXO-
IAMBIE JOKYMEHTHI 1 00PaIaloTCs B CYII C 3asABICHUEM 00 YCHIHOBJICHNHT

B cBolo ouyepenb MHOCTpaHHBIE IpaxKAaHe U Juila 0e3 TpaXkIaHCTBa,
JKeJalolllue YChIHOBUTD JAETeH, SBISIoIuMXcs rpaxaaHaMu Poccuiickoit
deneparyu, momiexar 00s13aTeIbHOI ITOCTAHOBKE Ha YYET B perMOHab-
HBIX WK (pemepaaTbHOM O0aHKaX TaHHBIX O AETSIX B IOPSIIKE, YCTAHOBIICH-
HoM pa3f. 1V IlpaBun BegeHUs TOCyIapCTBEHHOro OaHKa JaHHBIX O Je-
TSIX, OCTaBIIMXCS 0€3 MOoTNeUeHusT pOAUTENei, U OCYIIIECTBIEHUSI KOHTPO-
Jist 32 €70 (hOPMUPOBAHUEM U MCITOJIB30BAaHUEM. YUET OCYILEeCTBIISIETCS Ha
OCHOBAHMU 3asIBJICHUS KaHOWUIaTa B YCBIHOBUTEIN C IIPYJIOKEHUEM I0-
KYMEHTOB, MepeyrceHHbIX B 1. 20 ykazaHHbIX [1paBui.

ITopsaoK yChIHOBIIEHUSI BKJIIOYAET B Ce0s CIeAYIOIIUE STATbI:

1. Tlomaya aUIIOM, XXENAIOLIMM YCHIHOBUTH peOeHKa, 3asBIIEHUST B
OpTaH OINEKHU U IMOMNEUYNTEIHCTBA TT0 MECTY CBOETO KUTEJbCTBA C IPOCh-
0oli JaTh 3aKJII0UE€HHUE O BO3MOXHOCTHU OBITh yChiHOBUTEIEM. K 3asBie-
HUIO MpUJIaraloTcsl NTOKYMEHThI B COOTBETCTBUMU C MEPEYHEM, YCTaHOB-
JeHHbIM 11. 6 [IpaBui nepegauu neTeil Ha YCHIHOBJIEHUE (YIOYepeHue) U
OCYIIECTBIICHNS KOHTPOJISI 3a YCJIOBUSMHU WX XW3HU U BOCIIMTAHMS B
CEMbsIX YChIHOBUTENEH Ha TeppuTopun Poccuiickoit Deneparuu.

2. ObcnenoBaHME OPraHOM OMEKHU U MOMEYUTENbCTBA YCIAOBUM KU3ZHU
3asBUTEJISI U MOATOTOBKA B TeUueHUeE 15 paboyux AHEH co IHSA MPUHATUS
3aABJICHNAS 3aKIIOYCHUSI O BO3MOXKHOCTH 3asIBUTENSI OBITh YCHIHOBUTE-
JeMm. Eciu B BbIIaue Takoro 3aKiII0YeHUs 3asBUTENIO OyAEeT OTKa3aHO, TO
OpraH OIeKHU M MOMeYUTEbCTBA 00513aH COOOIIUTh €My 00 3TOM B MSATHU-
JTHEBHBINA CPOK.

VKe T1ocie oIydeH!s TAKOTO 3aKIIIOUeHUs] KAHANAAT B YCHIHOBUTE-
JIU, CAaMOCTOSITEJIbHO TOJYYUBIIUI MHGMOPMALIMIO O pebeHKe, KOTOPOTO
OH MOT Obl YCHIHOBUTD, BIIPaBE OOPATUTHLCS B CYI C 3asBJIEHUEM 00 YChI-
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HOBJIEHUHU (IIPU YCIOBUU, YTO MMET MECTO (haKT JIMIHOTO OOIICHMS
3TOTO KaHIUAaTa ¢ pe0EHKOM).

BMmecte ¢ TeMm neiicTByIOIllee 3aKOHOMATENHCTBO ITPEIYyCMAaTPUBAET
BO3MOXXHOCTbh KaHIMIaTa B YCHIHOBUTEJM OOpaTUTLCS B IrOCYIapCTBEH-
HBI 0aHK TAaHHBIX O IETSX, OCTABIINXCS O€3 TTOIeUYeHUs poauTeleil (Tpe-
TUI ¥ 9€TBEPTHIN ITATIHI).

3. OOpaileHue KaHAUJAaTa B YCBIHOBUTENIU K PETMOHATbHOMY WU
denepabHOMY OINEpaTOpy roCcyaIapCTBEHHOro O0aHKa O JETsAX, OCTaB-
muxcs 6e3 rmomneyeHus poaureneit. B coorsercteum ¢ 11. 4 cr. 5 @Pene-
panmpHOTO 3aK0oHa «O rocymapCcTBEeHHOM OaHKe HAHHBIX O IETSIX, OC-
TaBIIMXCS 0e3 IMONCUYECHUST pOaUTEIe» TpakIaHWH, XeTaloluil mpu-
HATb pebeHKa Ha BOCIIMTAaHME B CBOIO CEMbIO, CaM MpPEedOCTaBJIsIET
CBeldeHUs O cebe permoHaJIbHOMY WM (denaepaJbHOMY OIEpaTopy.
Omnepatop 0aHKa TaHHBIX OCYIIECTBIISIET TOKYMEHTHUpPOBaHUE MHMOP-
MallMu O TpaxkaaHax, XeJalolIuX MPUHATH IeTeil Ha BOCIUTAaHUE B
CBOM CEMbM, B BUJIE aHKEThI, B KOTOPOI YKa3bIBalOTCS KaK CBEIEHUS,
OTHOCSIIHUECS K JIMIYHOCTU 3asBUTENIsI, TaK U MHMOpMAIIUS O peOeHKe,
KOTOPOTO TpaXkKIaHWH XejJajd Obl IPUHATh Ha BOCIIUTAHNE B CBOIO Ce-
MbIo (cT. 7 @emepaibHOTO 3aKOHA).

4. Tlogbop MOOXOAAIIMX JISI KaHOMAaTa B YCHIHOBUTEIU HETEW.
OmnepaTop 6aHKa TaHHBIX, K KOTOPOMY 00paTUjICsSI KaHAUIAT B YCHIHO-
BUTEJIN, JOJDKEH IPEIOCTAaBUTh BCIO MMEIOIIYIOCS y Hero MH(GOPMAIIIIO
O TIOIXOASIINX TS 3assBUTeNs AeTsax. Eciau nHbopMmaimsa o KakoM-1160
U3 AeTeil ycTpauBaeT KaHAuJaTa B YCHIHOBUTEJIM, TO OrepaTop OaHKa
JAaHHBIX O JETSX BBIOAET €My HallpaBJeHUE B yupexkAeHHEe, B KOTOPOM
HaXOOUTCS peOeHOK, WIS ero ImocemeHusI. O MpeacTosIeM TOCeIeHNN
00513aTeJIPHO CJIEAYET YBEAOMMUTL OpraH OIEKW W MOTIEYMTENIbCTBA 110
MecTy aKTUUYeCKOro HaxoxXaeHus pedeHKa, ocTaBIlIerocs 6e3 rmomeyve-
HUS POIUTEIEN.

5. Iocemenue pedbenka u tnaHoe obmeHue ¢ HuM (1. 2 ct. 125 CK).
B cootBerctBuum ¢ 1. 12 IpaBuna nepenauu AeTeii Ha yChIHOBJIeHUE (YO0~
YepeHHe) U OCYIIECTBIEHUs KOHTPOJS 3a YCIOBUSIMU MX XKU3HU U BOC-
MUTAHUS B CEMbSIX YChIHOBUTENIEH Ha Tepputopun Poccuiickoit ®enepa-
WY KaHINIAT B YCEIHOBUTEIM OOSI3aH JIMIHO ITO3HAKOMUTHCS ¢ PeOEH-
KOM M YCTaHOBUTh C HUM KOHTAKT, O3HAKOMUTBLCS C JOKYMEHTaMU
YCBIHOBJISIEMOro pebeHKa UM TONTBEPAUTh B MUCbMEHHON dopMe haxT
O3HAKOMJICHMSI ¢ MEOUIIMHCKUM 3aKJIIOUEHUEM O COCTOSIHUU 3I0POBbS
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§ 2. YcvinosaeHue kak npuopumemuas gopma ycmpoiicmea demeii

pebenka'. Eciu yCTaHOBIIEHUME KOHTAKTA C PEGEHKOM HEBO3MOXHO
(B cHIJIy ero BO3pacTa WM COCTOSHHUS 3IOPOBbS), 9TO TeM HE MeHee He
SIBJISIETCS TIPETISITCTBUEM K YCHIHOBJICHUIO.

6. OGpaileHre KaHAMIaTa B YCBIHOBUTEIW B CyI C 3asiBIEHHEM 00
YCBIHOBJIEHMH U CyIeOHOe PacCCMOTPEHME 3TOro 3asBieHus. PaccMotpe-
HUE IIeJ1 00 YCTaHOBJIEHNU YCHIHOBJICHUSI peOeHKA ITPOU3BOAUTCS CYIOM
B TIOpsIIKE 0COOOTO TMPOU3BOJCTBA B COOTBETCTBUM C MpaBWJIAMU, yCTa-
HoBJleHHBIMU TJ1. 29 TTIK P®.

CynebHoe pa30MpaTeIbCTBO MO ey 00 YCHIHOBJIEHUM HE CBOIMTCS
TOJIBKO K IIPOCMOTPY CYIOM IIPEICTABICHHBIX 3asBUTEIIEM TOKYMEHTOB.
B cootBerctBuu c 1. 2 c1. 272 IT'TIK P® opraH oneku U MoneYnTeTbCcTBa
MpeacTaBsgeT Ccydy AOTNOJHUTEIbHbIe CcBeAeHMs. boiee Toro, yyactue B
CyneOHOM 3acelaHUM TIpeACTaBUTEIIe 3TOro0 opraHa (Kak M caMoro KaHIu-
JaTa B YCHIHOBUTEJIM, TIPOKYpOpa, peOeHKa, JOCTHUTIIETo Bo3pacTa 14 jer)
o0s13aTebHO. CyIl MOXET CYECTh HEOOXOAMMBIM MPUBJIEYEHNE K YIaCTHIO
B 3TOM [ejie U poauTeseil pebeHKa, APYTUX 3aMHTEPECOBAHHBIX JIMLI, a
TaKxKe caMoro pedeHka B Bo3pacte oT 10 mo 14 neT. DTU y4aCTHUKMU CY-
JIEOHOTO pa3dupaTebCTBA MOTYT COOOIIUTH Cyly B TOM YMCIIE€ U CBEIE-
HUSI, IPEMSITCTBYIOIIUE YCHIHOBJIEHUIO.

7. TocymapcTBeHHasl perucTpainys YChIHOBJIEHMSI Ha OCHOBaHUU
BCTYIIUBIIIETO B 3aKOHHYIO CUJIY pEelleHHUs Cyla B OpraHe 3aIliCu aKTOB
TPaXXIAHCKOTO COCTOSHUSA. [TopsSmoK mpoBemeHUsI TOCYIapCTBEHHOM pe-
TUCTPALIMK YCBIHOBJIEHUS orpeaensiercs 1. 5 denepanbHoro 3akoHa «O06
aKTax IpakIaHCKOI'O COCTOSTHUST».

[Iporenypa yCBIHOBJIEHHUSI CBSI3aHA TaKXe C HEOOXOAWMOCTBIO (MU
1eJIeCO00PA3HOCTHIO) MOJTYYSHMS COTJIAaCHsI Ha YCHIHOBJIEHHE OT HEKOTO-
PBIX JIULI;

— caMoro pebeHka, gocturiuero 10 jer;

— ponuTeneit pedeHKa;

— OMNEKYHOB (TIOTIeYnTeNIeit), IPUEMHBIX POIUTENICH, PYKOBOIUTEIICH
YUpEeXIeHW, B KOTOPBIX HAXOASTCS AETU, OCTABIIMECS Oe3 ToTiedeHUs
poauTENEA;

— CyIpyra yChIHOBUTEJIS.

! MeaMUMHCKOE OCBUIETEILCTBOBAHNE PeOEHKa M BblIaya 3aKTIOUEHHs O COCTOSHUM
€ro 3I0pOBbsI MPOU3BOASTCSI HA OCHOBAaHUHM NpHKa3a MuHznpaBMennpoma Poccuu Ne 369,
Muno6pasoBanust Poccun or 25 gekadps 1995 r. Ne 641 «O MeIUIIMHCKOM OCBUIETENHCT-
BOBaHUU JeTel, NepeaaBaeMbIX Ha BocriuTaHue B ceMbto» // CITC «KoncynbranTIlmoc».
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Opnako u3 nmojoxeHuit ct. 129—133 CK P® ciemyeT, 4TO BO MHOTHX
CIIyJasix BO3PaXKeHUS IEPEUMCIICHHBIX JIUI He SBIISTIOTCS 0€3yCIIOBHBIM
MPEINSATCTBUEM K YChIHOBJIEHUI0. OCOOEHHO BaXKHO OINpPEAEIUTh, B KAKUX
CJIyJasix Il YChIHOBJIEHUSI peOeHKa He TpeOyeTCsl coracue ero poauTe-
neit (cr. 130 CK).

Cornacue poguTeNst pebeHKa Ha €T0 YCHIHOBJIEHUE I10 COIEpPsKaHUIO
MOXET OBbITh IBYX BUIOB: C YKa3aHWEM KOHKPETHOTO KaHAWAAaTa B YChI-
HOBUTEJIN WY 0€3 yKa3aHUsI KOHKPETHOTO Jinlla. 3aKOH YCTaHaBIMBAET U
CIIeIajibHbIe TIPpaBOBBIE (POPMBI, B KOTOPBHIE TaKOE COIJIACHE HOJIKHO
OBITh 00JICUCHO: YCTHOE 3asBIIEHUE, COeJIaHHOE B JIMYHOM IIPUCYTCTBUH
BO BpeMsI CyIeOHOTO pa3doupaTebCTBa; MMCbMEHHOE 3asBlIEHUE, HOTapu-
aJIbHO YIOCTOBEPEHHOE WJIM 3aBEPEHHOE PYKOBOIMTENEM YUPEXIACHMUS, B
KOTOPOM HaXOOIUTCS peOEHOK, OCTABIIMICS Oe3 ITOMeUeHUs poauTeseit,
OO0 OpPraHOM OIIEKW M ITOIIEYUTEIHLCTBA IO MECTY ITPOM3BOICTBA YCHI-
HOBJIEHUST peOeHKa WU TI0 MECTY XKUTEIbCTBA POAUTEIICH.

Takum 06pa3oM, YCHIHOBJIEHHE KaK OCHOBaHME BOZHUKHOBEHMS Ce-
MEWHBIX TTPaBOOTHOLLIEHUN MpeacTaBiseT co00il (paKTUYECKUl COCTaB,
BKJTIOUAIOIINIA B Ce0ST pa3InIHbIe OpUANIECKIe (DaKThl, 3aBEPIIAIOIIIM
M3 KOTOPHIX SIBJISETCS BCTYMUBILEE B 3aKOHHYIO CUJIY CyAeOHOE pellie-
HYe 00 YCHIHOBJIEHMM, HEMMOCPENCTBEHHO TMOpOoXKaalolilee mpaBa U 00s-
3aHHOCTH YCBIHOBUTEJIEN M YCHIHOBIEHHBIX. Besakoro poma TpeboBaHUS
3aKOHOIIATEJIbCTBA, COOIOACHNE KOTOPBHIX 00S3aTeNIbHO TPU YCHIHOB-
JIeHUuU (corjacue omnpeaesieHHbIX JIML, COCTOSIHUE 310POBbSl YCHIHOBU-
TeJisd, €ro MaTepualibHOE TMOJIOKEHUE U TIp.), SIBJASIOTCS YCIOBUSIMU
YCBIHOBJICHMSI.

YchiHOBIIEHME KaK (DaKTUUECKHiT COCTAB MMEET M IIpaBoIIpeKpaliai-
mee 3HayeHue (1. 2 ct. 137 CK).

IIpaBoBbIe MOCaEnCTBUS YChIHOBIEHM. Kak yxe roBopuiock, rpasa
¥ 00s13aHHOCTU YCHIHOBUTESI M YCHIHOBJIEHHOTO peObeHKa BO3HUKAIOT CO
IHS BCTYIUICHUSI B 3aKOHHYIO CHJIY peIIeHUsI cyda o0 YCTaHOBICHUM
YCBIHOBJIEHUS pebeHKa. B TeueHue Tpex gHel co AHS BCTYIUIEHUS B 3a-
KOHHYIO CWJIy TAaKOTO PEeIleHUs CyI HarpapisieT BBITUCKY U3 HETO B Op-
raH 3alyCH aKTOB TPaXXIaHCKOTO COCTOSHUSI IO MECTY BBIHECEHUS pe-
menus. [locite rocymapcTBeHHOM pervMcTpallii YCHIHOBJICHUS OBIBIIIVE
poauTenn pedbeHKa yxke He CMOTYT MOJYYUTh AyOIMKaT CBUAETENbCTBA O
TOCYIapCTBEHHOM perucrpaluy poxneHus pedbeHKa U BOCITOJIb30BaThCs
MpaBaMM, CBSI3aHHBIMU C MATEPUHCTBOM WUJIA OTIIOBCTBOM.
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§ 2. YcvinosaeHue kak npuopumemuas gopma ycmpoiicmea demeii

ITpaBOBBIC MOCIENCTBUST YCHIHOBJIEHUS MPEACTABISIOT CO00I mpexk-
IIe BCETO KOMIUIEKC MpaB U 00SI3aHHOCTEM, COBHAMAIOIINX C POIUTEITh-
ckumu (1. 12 CK). BaxxHeimmM mpaBoBbIM MOCJIE€ICTBUEM YChIHOBIIE-
HUS SIBJISIETCS BO3MOXHOCTh BOCIIMTaHUS peOeHKa 1 TMYHOTO OOIIEeHUS
¢ HuM. B cootBeTcTBUM ¢ 1. 20 T1paBua nepenaum nereit Ha YCHIHOBIIE-
HUEe (YOOYepeHMe) M OCYIIECTBICHNSI KOHTPOJS 32 YCIOBUSIMU MX XKU3-
HU ¥ BOCITUTaHUS B CEMbsIX YCBIHOBUTENIE Ha TeppuTopum Poccuiickoit
®denepalilni YCHIHOBUTENIM O0s3aHBI JIMYHO 3a0paTh pebeHKa M0 MECTY
€ro XHUTEeJbCTBA (HAXOXIEHUs ) IO TIPEABSIBICHUHU MACIIopTa U NHOTO
IOKYMEHTA, YIOCTOBEPSIOIIETO JIMIHOCTh YCHIHOBUTEISI, M PEIICHMUS
cyna.

YChIHOBUTENIM HE TOJIBKO MMEIOT TIPaBO M 00s13aHbl BOCITUTHIBAThH pe-
OeHKa, HO M HECYT OTBETCTBEHHOCTb 3a €r0 BOCIIUTaHWE U Pa3BUTHE,
00s13aHBI 3a00TUTHCS O €T0 3I0POBhE, (PU3NMIECKOM, IICUXMIECCKOM, Y-
XOBHOM M HPAaBCTBEHHOM pa3BUTHHU. bojiee Toro, nx mpaBo Ha BOCITUTaHVE
YCBIHOBJIEHHOTO pebeHKa SIBJISIETCS ITpeuMYyIIecTBeHHBIM (cT. 63 CK).

YcpiHOBUTENN 00513aHBI COJiepKaTh pebeHKa, 00eCIIeUnThb MoIyYeHne
peOEHKOM OCHOBHOIO O0Illero obpa3oBaHUsS W C YYETOM €ro MHEHUS
MMEIOT TTpaBo BbIOOpa 00pa3oBaTeIbHOTO yupexaeHUus: U ¢GopMbl o0yde-
HUS 10 TTOJyYeHUsT peOEHKOM OCHOBHOTO OOIIEro o0pa3oBaHMs. Y ChIHO-
BUTEJIN UMEIOT MPABO 1 00s3aHBI OCYIIECTBIISATh 3aIIUTY TIpaB U MHTEpe-
COB YCBIHOBJICHHOTO peOeHKA, OHU SIBJISTIOTCST €r0 3aKOHHBIMU IIpeNCTa-
BUTEJISIMU U BBICTYITAIOT B 3aIIUTy €TO TIPaB M MHTEPECOB B OTHOIIEHMSIX
C MOOBIMU (PUBUYECKMMU U IOPUIUYECKUMU JIMLIAMU, B TOM YKCJIE B CY-
JIax, 0e3 creluMalbHBIX MojJiHOMouMii. Kak M poguTenu, YyCHIHOBUTEIU
BIIpaBe TPeOOBAaTh BO3BpaTa peOEHKA OT JIIOOOro JIMLA, YAEPKUBAIOLIETO
ero y cebs He Ha OCHOBAaHWM 3aKOHa WJIM HE Ha OCHOBaHWU CyIeOHOTO
pemreHus. ITocKObKY YCBIHOBJIEHUE T10 MOCJIEACTBUSIM MTpUpPaBHUBAETCS
K POJICTBY IE€PBOM CTENEHU, MEXIY YCBIHOBUTEISMU U YCBIHOBJIEHHBIMU
3amnpeteHsl 6paku (ct. 14 CK)

Oco0eHHOCTh TTPABOBBIX TTOCIIEACTBUI YCHIHOBJIEHUS (KaK, BITPOUYEM,
M MPaBOBBIX MOCIEICTBUI POXIEHNS peOeHKa) COCTOUT B TOM, YTO BO3-
HUKAIOT CeMENMHBIE CBSI3M MEXIY YCBIHOBJIECHHBIMU IETbMM, a TaKXkKe MX
TIOTOMCTBOM, C OMHOI CTOPOHBI, U YCHIHOBUTEISIMU M MX POICTBEHHUKA-
MU, C JAPYroil CTOPOHBI. TakMM 0Opa3oM, YCHIHOBUTEIh CBOMMU NEHCT-
BUSMU, BHE 3aBUCUMOCTU OT 3XE€JaHMsI, HallpuMep, CBOUX DOIUTENEH,
CO31aeT 711 HUX HOBBIE CEMEMHBIE Y3bI.
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Bmecte ¢ TeM MmoMUMO OOIIMX ITOCAEACTBUI YCBIHOBJICHMUS, BBITE-
KaOIINX M3 €ro MPUPOIEI, MOTYT UMETh MECTO M CIECIHAIbHBIE, B TOM
qucre:

— U3MEHEeHUe UMeHU, oTuecTBa 1 (pamuauu pedeHka (ct. 134 CK);

— U3MEHEHHMEe JTaThl U MECTa POXIECHUS YCBIHOBJIEHHOTO pebeHKa
(ct. 135 CK);

— 3aliCh YCHIHOBUTEJNIEH B KAaUeCTBE POMUTENE YCHIHOBJIEHHOTO pe-
6enka (cT. 136 CK);

— COXpaHEHMeE MPaB U 00I3aHHOCTEN KPOBHOT'O POIUTE]IS.

IlepBbIie TpU TTOCIEACTBUSI, pa3yMeeTcs, IIPUMEHSIIOTCS B IEJISIX obec-
neyeHus peaycMotrpeHHoi cT. 139 CK PO taiiHbI yCHIHOBJIEHUS.

YeTBepToe MocencTBre MpeacTapisieT COO0N UCKIIOUEHUE U3 TIpaBU-
Jla, B COOTBETCTBUHU C KOTOPHIM PEIlIEHUE Cyaa 00 YCHIHOBJIEHMH ITpeKpa-
IIaeT JIMYHBIE HEMMYIIEeCTBEHHbBIC M MMYIIIECTBEHHBIC TIpaBa YCHIHOBJICH-
HBIX J€TEH 110 OTHOIIEHUIO K CBOMM POAMTENSIM (CBOMM POJCTBEHHUKAM)
M OCBOOOXKIIAET MX OT COOTBETCTBYIOIIMX 00s13aHHOCTeil. Hamo s 3ame-
TUTb, YTO POAUTENN peOeHKAa MOIJIM YTPaTUTh CBOU IpaBa U 0 €ro yChI-
HOBJICHMSI, HATIPUMED, BCIICICTBYC JINIICHUS UX POAUTEILCKIX TIPAB.

CoxpaHeHue TIpaB U 00s13aHHOCTEel KPOBHOTO POIUTEINS IPUMEHSIET-
CsI TI0O OCHOBaHMSM, IIPeIyCMOTpeHHBIM 11. 3 1 4 cT. 137 CK P®.

OtMeHa ychiHOBNeHUsA. 1o meicTBylomeMy 3aKOHOIATEIbCTBY YChI-
HOBJICHHE HE MOXET OBITh IPM3HAHO HEIeUCTBUTEIHbHBIM. OHO MOXET
OBITh JIMILIb OTMEHEHO.

OTMeHa YCBhIHOBJIEHMS IPEACTaBISET COOOI IpaBoIpeKpallalomui
IOPUINIECKU (haKT, KOTOPBIII MOXET MMETh M MPaBOBOCCTAHABIMBAIO-
mee 3HadyeHue. Jlero B ToM, 94TO TP OTMEHE CYIOM YCBIHOBJICHUS PeOeH-
Ka B3aMMHBIE TTpaBa M 00SI3aHHOCTU YCBIHOBJIEHHOTO pebeHKa M YCHIHOBU -
Teneld (POACTBEHHUKOB YCHIHOBUTEIEH) MpeKpallialoTCs, a B3aUMHBIE TIpaBa
1 00sI3aHHOCTH pebeHKa 1 ero poauTesieil (ero poIcTBEHHUKOB) BOCCTa-
HaABJIMBAIOTCS JIWIIb TOTHA, KOTHA 3TOr0 TPEeOYIOT MHTEpeChl peOeHKa.
MoMeHTOM TIpeKpallleHWs] TTPaBOBO CBSI3M «yCHBIHOBUTEIb — YCHIHOB-
JIEHHBII1» (1 BO3MOXHOI'O BOCCTAaHOBJIEHMSI CBSI3U <«pPOAUTENb — pebde-
HOK») SIBJISICTCSI BCTYIUICHHME B 3aKOHHYIO CHUJIY CyAeOHOIO pelleHus o0
OTMEHE YCBIHOBJICHUS.

OTMeHy yCHIHOBJIEHUsI HE CJIeIyeT CMeIIMBaTh C JIMIIIEHUEM POJIu-
TeJbCKUX MpaB. B OTHOIIEHWU YCHIHOBUTENE HEBO3MOXHO HU JIMIIIE-
HUE, HA OrpaHWYeHME POAUTEIbCKUX IpaB. B ogHOM M3 ciydyaeB Imocie
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§ 3. Oneka (nonewumenvbcmeo) Hao HecogepuleHHONCMHUMU

OTOOpaHUsI y YCHIHOBUTENIEl pebeHKa B MOpsiAKe, MperyCMOTPEHHOM
ct. 77 CK P®, K ychrHOBUTENSIM OBIT TIPEABSIBIIEH VCK O JIMIIIEHUW WX PO~
TEJIbCKUX TIpaB. AOCYPIHOCTh CUTYallMM 3aKJII0Yaiach B TOM, YTO CyJ Orpa-
HUYWJI YCBIHOBUTEJIEN B MpaBax, CO3IaB TEM CaMbIM HAa HEKOTOPOE BpEMSI
HEOMpeeJIEHHYIO TIPAaBOBYIO CUTYyalluio. B TeyeHue MIUTeIbHOrO BpeMeH!
YCBIHOBUTEJTM, HE YTPATUB CBOETO CTaTyca, HE MMEJT! BO3MOXKHOCTHU BUIIETh-
s ¢ peOEHKOM, UTO 1aJI0 UM MOBOJ 00paTuThcs B EBpornielickuii cyx 1o mnpa-
BaM yeJsioBeKa ¢ MCcKoM K Poccuiickoit @eneparivu.

OcHoOBaHUS K OTMEHE YCHIHOBJIEHUSI:

— YKJIOHEHWE YCBIHOBUTEJIE! OT BHITIOJIHEHUS BO3JIOXKEHHBIX HA HUX
00s13aHHOCTEN pOaUTENEI;

— 3JI0YTIOTPEOIEHUE POIUTENBCKUMU MPaBaAMU;

— XeCToKoe o0pallleHre C YChIHOBJIEHHBIM PEOEHKOM;

— XPOHWYECKU aJTKOTOJIM3M WM HADKOMAHUST YCHIHOBUTEIIS;

— WHbIE IPUYUHBI, IPENATCTBYIOLINE HOPMAJTbHOMY BOCIIUTAHUIO pe-
oenka (11. 2 ct. 141 CK).

Kax BuaHO, OTMEHA YCHIHOBJIEHUST BCE K€ UMEET CXOJCTBO C JIMILIEHUEM
pomuTeNbcKux mpaB. OTIMIre 3aKTI04aeTcsl B TOM, YTO TPUYMHBI TICUXO-
JIOTUYECKOTO Xapakrepa (HEBO3MOXKHOCTh NAaTbHEMUIIIET0 COBMECTHOTO TPO-
>KVWBaHUS, JUTMTETBHOE OTCYTCTBME aqanTalluy peOeHKa B CEMbE W Ip.) HE
MOTYT IPEKPaTUTh POICTBO, HO MOTYT MPEKPATUTh yChIHOBJIeHUE. DakTrde-
CKM TIepeYeHb OCHOBAHUI K OTMEHE YCHIHOBJIEHUST HUYEM HE OTPAaHWYEH, U3
Yero, HarpuMep, CIAEAYET, YTO YCHIHOBUTENS (B OTJIMYME OT POIUTENIST) He-
BO3MOXHO 3aCTaBUTh TMPOXUBATh C HEMOOMMBIM pebeHKOM. ATmocdepa
HETIPUSI3HU PAHO WX TIO3[HO MOBJIEYET 32 COO0M OTMEHY YCHIHOBJIEHUS.

§ 3. ONIEKA (ITOITEYUTEIBCTBO) HAJT HECOBEPIIIEHHOJIETHUMMU.
IIPUEMHAS CEMbS — PASHOBUJTHOCTD OIIEKHU (IIOITEYUTEIBCTBA)

[TpaBoBOe peryauMpoBaHHWE OTHOIIEHUI OIEKW U TOMEYMTEThCTBA
OCYIIECTBIISIETCS ITOCpencTBOM HOopM ['paxmaHckoro komekca (ct. 31—40)
u HopM CemeitHoro Koaekca (ctT. 145—155). B HacTosiee BpeMsi HET Ka-
Koro-n6o deneparibHOTO 3aKOHA WU MHOTO (enepaTbHOT0 HOpMaTUB-
HOTO TIPaBOBOIO AKTa, KOTOPBIA PETYIMPOBal Obl 3TU OTHOLIEHUA'. Me-
KOy TeM ofieKa (ITOTIeYUTENIbCTBO) TPEACTABIISIET COO0M KOMIUIEKCHBIN

" Hamo orMetuts, uyto B Tocynapcreennyto Jymy PD BHecen npoexT PenepaabHOro
3akoHa «O0 oreke 1 rmoneynTeabcTBe» (Ne 184675-4).
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MHCTUTYT 3aKOHOAATEICTBA, HOPMBI KOTOPOTO PacCpelnoTOYEeHBI B pa3-
HbIX akTax. B cootBercTBUM co cT. 31 'K P® oneka (momeuynTtenbcTBO)
yCTaHABJIMBAETCS KaK Haj J€TbMU, TaK M B HEOOXOMMMBIX CITydasx Hajl
B3pocabIMU. OTJIMYME OMEKU HajA AETbMU OT OTIEKW Hall B3POCIBIMU CO-
CTOUT B TOM, UTO II€pBasl BO3JIaraeT Ha OIEKyHa IOIOJHUTEIBHYIO 00sI-
3aHHOCTb — BOCHUTEIBATh pebOeHKa. I[lookeHMsI, COOTBETCTBYIOIINE
3TOI 00513aHHOCTH, CONEPXKUT CEMENHOE 3aKOHOATEIbCTBO.

[eiicTBylo111ee 3aKOHOAATEILCTBO HE UMEET JIEraJIbHOTO ONpeaeIeHMS
MOHATUA oneku (moneuntenbcTBa). Hampumep, I.dD. IllepiieHeBuy om-
PENENIsT ONEKY KaK «MCKYCCTBEHHYIO ceMbio»', B.M. Cunaiickmii — xax
«CyppoTrar poIUTETHLCKOTO TTOTIEYeHUS O AEeTIX, X JIMYHOCTU U UMYIIIECT-
Be»’. B cOBpeMeHHO# JMTepaType 06 OIeKe MUINYT KaKk 00 OIHOH U3
(hOpM «OCYLIECTBIIEHUS TOCYIAPCTBEHHOM 3aILUTHI TMYHOCTH» .

B ycnmoBusIx coBpeMeHHOCTH oreKa (ITOIEeYUTEIbCTBO) MPeACTaBIIsIeT
co0oii Takyo (opMy yCTpoiicTBa pedbeHKa, OcTaBLIErocs: 6e3 MmornevyeHus:
ponuTenieil, Kotopas MpearojaraeT ToJbKO WHIUBUAYyaJIbHOE OKa3zaHue
eMy TIOMOIIM, yXOIa U MOIEYEHMSI CO CTOPOHBI OMpeaeIeHHOTO (pu3mye-
CKOTO JINLIA (OTIPEeNEIEHHBIX JIULL).

bynyuu uHauBuayansHol (popmMoil yCcTpoiicTBa, omeka (TONeYrnTeb-
CTBO) MpelHa3HayeHa IpexIe BCEro sl BOCIIOJHEHUs HemocTalolleit
JIeeCIToCOOHOCTH TTOAOTIEYHOTO pebeHKa, a TakKe ero BocruTaHus. Orre-
Ka (ITOTIEYUTENIbCTBO) OCYIIECTBIISIETCS OMEKyHOM (TomieuuTtesneM) 0e3-
BO3ME3THO WJIM Ha YCJIIOBMSIX BCTPEUHOTO TPEIOCTABICHUS U COCTOUT B
BBITIOJITHEHUHU WM OIEeKYHOM (TIOIeunTeNeM) IpuandeckKux u (mau) gak-
TUYECKUX JEUCTBUI B MHTEpecax pedbeHKa.

Ota hopma yCcTpoIiiCTBa IeTel BpeMEeHHasl.

B cootBercTBNM co cT. 32 TK P® ormeka ycraHaBIMBaeTCs Hal MaJlo-
JIETHUMM (JIMIIaMU, HE OOCTUTIIMMU 14 JeT), a Ha OCHOBaHUU CT. 33
I'K P® norneynTeascTBO HEOOXOAMMO HECOBEPILIEHHOJETHUM B BO3pacTe
oT 14 mo 18 ner, octaBImmMMCs 6€3 TOTICYCHUST POAUTEICH.

Takum obpazom, oreka Haj AeTbMM — 3TO Takasl ¢popMa yCTpoiCTBa
MaJIOJIETHUX TpaxkaaH, MpYM KOTOPO Ha3HAYEHHBI OpPraHOM OIleKU U

! Hlepwenesuy I.®D. Y4eOHUK PYCCKOTO TpaXxmaHCKOro mpasa (o msm. 1907 1. ). M.,
1995. C. 456.

2 Cunaiickuii B.H. Pycckoe rpaxnaHckoe npaso. M., 2002. C. 529.

3 Cm.: I'paxnanckoe npaBo: Yue6Huk. B 2 1. T. I / Ots. pen. E.A. CyxaHOB. 2-€ 3.,
niepepad. u nom. M., 1998. C. 143.
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MOTICYUTEIBCTBA TPAaKIaHUH (OIEeKYH) SBJISETCS 3aKOHHBIM IIPEICTaBH-
TeJieM TTOIOIIEYHOI0 W COBEpIIaeT OT eT0 MMEHHU U B €r0 MHTepecax Bce
OPUINYECKH 3HAYMMBIE TEUCTBUS.

IToneyuTenbCTBO Ham OETbMM — Takasl hopMa YCTpOMCTBa HECOBEp-
IIEHHOJIETHUX TpaXmaH B Bo3pacTe oT 14 mo 18 yet, mpu KOTopoii Ha3Ha-
YEeHHBI OpPraHOM OITCKM M IIONEYMTENIbCTBA TPaKIaHWH (ITOTICYNTEII)
00s13aH OKa3bIBaTh CONENCTBHE B OCYIIECTBJIEHUM YKa3aHHBIMM JIUIIAMU
CBOMX TpaB U MCITOJTHEHUHU O0SI3aHHOCTEM, a TaKKe OXpaHSTh UX OT 3J10-
YIOTPEeOJIEHUIT CO CTOPOHBI TPETHUX JIMII.

Bo BHyTpeHHEM TIPAaBOOTHOIIEHUH OIIEKH (ITOIIEYNTEIBCTBA) YIACTBYIOT
OreKyH (TToreuyuTesib) M TMoAoneyHblii. PeOeHOK, KOTOpoMy Ha3HavaeTcs
ONeKyH (TOIeYUTeNb) B COOTBETCTBUU C NEWMCTBYIOIIMM 3aKOHOIATEIbCT-
BOM, 00JIaaeT CIeLMaTbHBIM TIPaBOBBIM cTaTycoM. CyIIeCTBYIOT CIIETyIO-
1Ii€ OCHOBAHUS /151 HA3HAYECHUST PEOCHKY OMEKYHA (TTOTIEYUTENIS):

— OTCYTCTBME TIOTI€YEHUSI CO CTOPOHBI POIUTENCH WY 3aMEHSTIOIINX
ux nuil (cT. 145 CK);

— HEIOCTIKEHME poauTesieM pebeHka Bo3pacrta 16 et (ct. 62 CK).

B § 1 HacTosieit rmaBbl yxke ObUIO pACCMOTPEHO TIOHSITHE «PEOEHOK,
OCTaBIIUICS Oe3 TToTIeueHUsT ponuTeNeii». VICToHsIsT ¢cBOIO 0053aHHOCTh
M0 YCTPOMCTBY TaKOro pedeHKa, OpraH OIeKM 1 TOIEeYMTEIbCTBA Yallle
Bcero (mmpaktuyecku B 60 % ciydaeB) u3dbupaet mist pedbeHka 3Ty hopmy
YCTPOUCTBA — OTEKY (ITOMEYUTENIHCTBO). DTO OOCTOSITETHCTBO CBSI3aHO,
BO-TIEPBBIX, C HAJIMYMEM Y OOJIBIIIMHCTBA NETei POIACTBEHHMKOB, KOTO-
pbI€ COIJIACHBI MPUHSATH Ha ce0s1 00513aHHOCTU MO0 BOCIUTAHUIO, 3alIUTE
MpaB ¥ UHTEPECOB HECOBEPIIIEHHOIETHET0. Bo-BTOPBIX, oreka (Imornequ-
TEJIbCTBO) KaK BpeMeHHas (popMa yCTpPOICTBA HEe MOPOXOAET IMOCIEICT-
BUIi, KOTOPHIE BJIEYET YCHIHOBJIEHUE. B 4acTHOCTH, TTOIOTIEYHBIN HE Ha-
CJIeayeT 3a ONeKyHOM (eCii, KOHEYHO, HEeT IPYroro OCHOBAaHUS IS Ha-
CJemOBaHMS, HAIpMMEp pPOICTBAa KaKoi-InOo crereHu). B-Tperpux,
oreka (TIOIeYNTENIbCTBO) TI0 IEUCTBYIOIMIEMY POCCHICKOMY 3aKOHOMIA-
TEJILCTBY HE TPEeOYET CyneOHOTO YCTAaHOBJIEHUS M MOXET BO3HUKHYTh TO-
pazno ObICTpee, YeM YChIHOBJIEHUE.

ITo CemeitHOMYy KOIeKCy HECOBEpIIEHHOJIETHUE POAUTEIN (pOauTe-
I, He JOCTUTIIHE 18 JIeT) MMEIOT IPaBO YCTAHABIMBATH MATEPUHCTBO U
OTIIOBCTBO B OTHOIIIEHWU CBOMX Aeteit (cT. 62). OmHaKo HECOBEPIIEHHO-
JIETHUE POIMTENIM pebeHKa, He COCTOosIIIME B Opake, He 00J1aialoT B NaH-
HBIX ITPABOOTHOIIEHUSIX TOCTAaTOYHBIM 00BbEMOM JeecriocooHoCcTU. B co-
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oTBeTcTBMHU C 1. 2 cT. 62 CK P®D oHU BripaBe caMOCTOSITEIHHO OCYILECTB-
JIITh POAUTENIbCKUE IIpaBa JIUILb 10 JOCTYXKEHUM MMM Bo3pacta 16 JerT.
o 3TOro BpeMeHM NX peOeHKY MOXKET OBITh Ha3HAYEeH OTICKYH.

TakuMm obpa3oM, crielMaJbHBIM CIy4aeM YCTaHOBJICHUS OMEKU SIBJISI-
eTcsl mpeaycMoTpeHHbIi 1. 2 ¢T. 62 CK P® ciyyaii. PeGeHok, KoTopomy
Ha3HAYAeTCsI OMEKYH, IIPU 3TOM HE SIBJISIETCS OCTABIIMMCS 0Oe3 IoIrede-
HUS POIUTENEH.

Ha3znayeHune eMy orekyHa He 00s13aTeJIbHO M NMPOU3BOAUTCS IO YC-
MOTPEHHIO OpraHa ONeKH’ U IorneuynTenbcTBa. HeodxomuMocTh B Ha3Ha-
YEeHWU OIeKyHa BhI3BaHA TEM, YTO CaM HECOBEPIICHHOJIETHUI POIUTENb,
He o0najasi B JOCTaTOYHOM OOBEME AEeCOCOOHOCTbIO, HE CITIOCOOEH
NpeICTaBsITh MHTEpechl cBoero pedeHka. OmnekyH pebOeHKa HecoBep-
IIEHHOJIETHUX POIUTENIEH, KaK €ro 3aKOHHBIN IIpelCTaBUTENb, BIIpaBe
TOJTy4aTh M PacXoI0BaTh IIPUYUTAIOIIECS peOSHKY CpeACTBa, 3aKIII0YaTh
OT €r0 UMEHHU CIEJIKH, YIaCTBOBATh B MHBIX OTHOIICHUSIX, TTPEACTABISS
pebeHka.

OCO0OEHHOCTBIO OIEKU B 3TOM CJIyJae SIBJISIETCS COBMECTHOE BOCITH-
TaHWE peOeHKa ONEKYHOM M HECOBEPIICHHOJICTHUMM pOOUTEISIMU. Pa3-
HOTJIacHsI, BO3HUKAIOIINE MEXITy HUMH, pa3pelraloTcs OpraHOM OIeKU 1
TOTNEYUTETHCTBA.

IMopsimox ycTaHOBIEHUS OMeKu (ITOIeYNTEIbCTBA) Hall HECOBEPILICH-
HOJICTHUMHM, K COXKAJICHMIO, IIPAKTUYECKH HE PETYIMpPYeTcsl AeHCTBYIO-
MMM 3aKOHOIATeILCTBOM. OpraH OIeK! M MOIEYNTETLCTBA B HACTOSIIEE
BpeMsI TOpa3lio yallle Ha3HayaeT OMNeKy MO 3asBJICHUI0 CaMUX OIEKYHOB,
HeXeJIM TIONBICKUBAET BBISIBJICHHBIM JIETSIM, OCTABIINMCS 0€3 TOTeYeHMS
poauTesiei, MOAXOASAIIMX ONEKYHOB WX Torneuuteseii. B aToit cBsI3u B
KayecTBE IMPABOBOTO aHAXpOHM3Ma HAUYMHAET 3BYJaTh MOJIOXKEHME II. 3
cT. 35 TK P® o0 ToM, 4TO OTNEeKYH WJIM MONEYNTETh MOXET OBITh Ha3HAYEeH
TOJIBKO ¢ ero cornacusi. COTpyaIHUKU OPraHOB OTEKU U TMOTMEYUTENIbCTBA
YTBEPXKIAIOT, YTO IS YCTAHOBJICHMSI OIEKM HEOoOXomMMa WHUIIMATHBA
oIfeKyHa (TrorreunTesist). MexXmy TeM 3aKOHOMATeJIbCTBO IIpeAIioiaraet
MPOTUBOIOJIOKHBIN MOPSIIOK.

IIpaBoBOE MoJIOXKEHME OIEKyHA XapaKTepU3yeTcs MPEXIe BCero CIie-
LMaJIbHOM MpaBocnocoOHOCThIO. He Besikoe U0 MOXeET ObITh Ha3HAve-
HO OMNeKyHOM (TIorevyuTesieM) HeCOBeplIeHHOJieTHero. TpeboBaHMsT K
JIMYHOCTU OMeKyHa (TOoMNevynTesisl) YCTaHOBJEHBI MOJOXEHUSIMU CT. 35
I'K P® u ct. 146 CK PO.
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B aT0it CBSI3M HAamO OTMETUTH, YTO ONEKYH (TIONEYUTEh) O0JamaeT
0COOBIM TTPaBOBBIM cTaTycoM. A.A. EpolmieHKo qaxe mnpemiarai UCIob-
30BaTh TAKOE IOPUANYECKOE TIOHATHUE, KAK «OIEKOCITOCOOHOCTE .

PeGeHok, nepenaHHbIii 104 OIeKy (MOMEYUTeIbCTBO), CBOM MMYIIIE-
CTBEHHBIC U JIMYHBIE HeMMYIIlecTBeHHBIe TTpaBa (cT. 148 CK) coxpaHsieT B
mojTHOM 00beMe. OCHOBHOE X€ CONEp KaHWe TMPABOOTHOIIEHUSI OTEKU
(TToneunTeIbCTBA) HAM JEThbMU COCTABJISIIOT TIpaBa W O0S3aHHOCTHU OITe-
KYHOB U TIOMEYUTENEN, KOTOpPbIe OJIM3KU POAUTEIBCKUM TIpaBaM U 00sI-
3aHHOCTSIM.

O0s13aHHOCTh BOCIIUTHIBATh peOeHKa (3a00TUTBCA O €ro ICHXHUYe-
CKOM, TyXOBHOM M HPAaBCTBEHHOM Pa3BUTHUM) SIBJISIETCS OTHOBPEMEHHO
U TIPaBOM OIEKYyHa, KOTOPBI MOXET MU30UpaTh JJISI BOCIIUTAHUS JIIO-
6bie crrocoonl. OmHako 1. 1 cr. 150 CK P® omnpeneeHbl mpeaesbl yc-
MOTpEHUs OTeKyHa (TTOTeYnTeIsI) B OCYIIECTBICHUY TIpaBa Ha BOCTIN-
TaHUe:

BO-TIEPBBIX, OMEKYH (TTOMEYNTEh) HE BIPaBe, BOCIIUTHIBASI peOEHKA,
MPUYMHSTE Bpell ero (pu3nyeckomMy U MCUXUIeCcKOMY 3I0pOBbIO, HPaBCT-
BEHHOMY Pa3BUTHIO, TaK KaK B COOTBETCTBUHU cO CT. 65 CK P® crioco6rr
BOCIIUTAHUS JeTei NOJKHBI MCKITIOYATh MPEHEOPEXUTETHHOE, JKECTOKOE,
rpyboe, YHMXaIOLIee YeJI0BEYEeCKOe JOCTOMHCTBO OOpallleHue, 0CKOpO-
JIEHWE WJTU 9KCTUTyaTalluio AeTel;

BO-BTOPBIX, IIPX BEIOOPE CITOCOOOB BOCIUTAHMSI HEOOXOIUMO YYUTHI-
BaTh MHeHUe pebeHka, gocturiuero 10 jet (ct. 57 CK). PebeHok umeer
MpaBo OBITh 3aCyIIaHHBIM BCETNA, CIEI0BAaTENbHO, KaK OMEKyH (Torme-
YUTENib), TAK U PaOOTHUKU OPraHa OTMEKW U TOMEYUTETbCTBA 110 MEHb-
el Mepe 00sI3aHbI €TO BBICTYIIATS;

B-TPETBUX, CIIOCOOBI BOCTIMTAHUS peOeHKa OJIKHBI M30MPAaThCS OTe-
KYHOM (TTOTIEYUTENIEM) C YYETOM PEKOMEHIALWI OpraHa OMEKW U ToTe-
YuTeIbCTBA. Takue peKoMeHIalnu (COBETH) MOTYT OBITh BRIPAXKEHBI KaK
B MMChbMEHHOM, TaK U B YCTHOU hopme. OmHAKO OTIeKYH (TIOTIeYNTENb) HE
00s13aH cTporo WM cienoBaTh. HecoOmoneHne pekoMeHOaluii opraHa
ONEKM U TIONEYUTENBCTBA O MOBOLY BOCIMTAHMUS peOEHKa HE MOXET
CJIyXXUTb, HaIIpUMEDP, OCHOBAHMEM [UI1 OTCTPAHEHUS OINEKyHa (Morne4u-
TeJIs1) OT UCTIOJTHEHUST O0SI3aHHOCTEM, €ClTY TPYU 9TOM UM He OBbLTN JOTy-
1IEeHBI 00JIee cepbe3Hble HAPYIIIEHMS.

"' CMm.: Epowenko A.A. TlpaBoBag peraMeHTanus rpaxuaHckoro coctosaus B CCCP:
Iuc. ... DoKT. 1opui. Hayk. JI., 1980. C. 165—166.
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OcylecTBIeHNe BOCIMTATEIbHBIX (DYHKIIMI OIEKYHOM (TOTeYuTe-
JIeM), KaK TIpaBUJIO, HEBO3MOXHO 0€3 COBMECTHOTO IPOXWBAHUS C pe-
6enkoM. MMeHHO mostoMy cT. 36 'K P® ycraHaBimMBaeT 06sS3aHHOCTD
OITEKYHOB (TTOTeYMTeIeli) HECOBEPIIEHHOJIETHUX IpaXkaaH MPOXUBaTh C
nogorneyHsIMU. OTHAKO B CIIydasix, KOrma peOeHOK MOUTU TOCTUT COBEP-
LIEHHOJIETUSI U JOCTaTOYHO caMmocTtosTeneH, 1. 2 cr. 36 'K momyckaer
pasnenbHOe TIPOKMBAHWE TIOTIEUUTENS] M TIOAOTIEYHOTO, JOCTHUTIIErO
16 net. st 3TOro HEOOXOAMMO pa3pellleHHue OpraHa ONeKH U ITOIeYM-
TeJIbCTBA, KOTOPOE B CBOIO OYEPEeNbh MOXKET OBITh JAHO IPU YCIOBUU, YTO
pasmenbHOe TIPOXUBAHNWE HE OTPA3UTCSI HEOIATOIIPUSITHO HAa BOCITMTAHUHT
W 3allIiTe TIPaB U MHTEPECOB TomorneyHoro. Kputepuu mig Beiaum pas-
pellleHus Ha pa3fesibHOe MPOoXHUBaHUE peOeHKa U MOIeYrTeNsl 3aKOHOM
He ycTaHOBJIeHBI. Yallie Bcero Takoe paspellieHue BhIIaeTcs MpU 3a4KC-
JICHUW HECOBEPIICHHOJIETHETO B 00pa30BaTeIbHOE YUpEXICHHE, HAXO0-
JISAIIeecs B IPYTOM HaCeJIEeHHOM MyHKTe.

B Tex ciy4dasix, Korma oreKkyH Wjiv IMOMNedyrTelb JOIyCKaeT 0e3 yBaXKu-
TeJbHBIX TPUYMH IJIUTEIbHOE OTAEIbHOE IIPOXWBAHUE ITOAOIIEYHOIO
pebeHKa, Takoi (hakT ABISETCS HapyIIEHHEM C €r0 CTOPOHBI M MOXET
CIIY>)KUTh OCHOBAaHWEM JUISI OTCTPAHEHMST OMeKyHa (ITOTIeYMTeNIsT) OT HC-
nojHeHus obs3aHHocTeid. ITyHkT 3 cr. 39 'K PD paclieHMBaeT 310 Kak
OCTaBJIECHHE ITOMONEYHOTo 0e3 Ham3opa U HeOOXONMMOI MOMOIIU U MO0-
3BOJISIET OPTaHy OIIEKM 1 ITOIEYNUTEILCTBA «IIPUHSITh HEOOXOIUMBIE MEPBI
JUTST TIPUBJIEYEHUS] BUHOBHOTO TpaKAaHWHA K YCTAHOBJIEHHOW 3aKOHOM
OTBETCTBEHHOCTU».

OrnexkyH (MoneyuTeNTb) 00s13aH 00ECIIEUUTh MTOTyYeHe peOeHKOM OC-
HOBHOTO o001miero obpasoBanusi (rm. 4 cr. 43 Koucrutynium P®; m. 1
ct. 150 CK). B cootBerctBUM ¢ HOpMamMu CeMeMHOro Koaekca OIeKyH
(ToneuyunTelNib) BIIpaBe BbIOMpaTh 0Opa3oBaTe/ibHOE yupekaeHue, rae 0y-
JIeT o0y4yaThcsl peOeHOK, a Takke (hopMy 00yYeHUsI: ceMeliHoe oOpa3oBa-
HHUe, caMoo0Opa3oBaHUe, dKCTepHAT. Kak oTMeyanoch, MHEHHUE pebeHKa,
npocturiiero 10 JeT, MoaIeXuT Mpy 3TOM YYeTy.

O0s13aHHOCTh 3a00TUTLCSI O 3I0POBbE pebeHKa U ero (pU3NYEeCKOM
pPa3BUTHM TaKXKe OTHOCUTCS K YMCIIy 00s3aHHOCTEH OreKyHa (TonevyuTe-
7s1). YTO MMEHHO JOJKEH HelaTh ONEKYH, MCIOJNHSIS 3Ty 00SI3aHHOCTb,
3aKOHOJATEbCTBO HE TPEeIyCMaTPUBAET, OMHAKO 32 YXYAIIEHUE COCTOSI-
HUS 3I0POBbsI, BO3HUKIIIEE [0 BUHE ONEKYyHa (ITOMEeYUTeNs), MOCIAeTHUNA
OymeT HeCTH OTBETCTBEHHOCTb.
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Pasymeercst, onekyH (1morneuynTesb) pebeHKa 00si3aH 00ECIIEYUTh €ro
NUTAaHUEM W TIPU HEOOXOIMMOCTU — MEAWIIMHCKUM YXOmoM. MCIomHss
3Ty 00S3aHHOCTh, ONEKYH BIpaBe B cooTBeTcTBMU C 1. 1 cT. 37 'K PO
MPOM3BOJIUTh HEOOXOMMMBIE PacXoidbl 3a CUET CYMM, NMPUUYMTAIOLIUXCS
pebOeHKy B KayecTBe ero noxojaa. MHBIMU clioBaMU, ITOcoOust Ha pebeHKa,
€ro TICHCHUs WJIX WHOI JOXOI MOTYT OBITh M3PACXOIOBAHBI OIIEKYHOM B
YKa3aHHBIX LIEJISX.

OnekyH o0si3aH 00ecIeYuTh peOeHKY BO3MOXHOCTh OOIIEHUS C POI-
ctBeHHUKamMu. [lopsimok Takoro oOieHust yperyaupoBaH CeMeiHBIM
KOJIEKCOM, B COOTBETCTBUHU CO CT. 55 KOTOPOTrO peOEHOK UMEET MPaBoO Ha
o01IeHe ¢ 0OOMMM POAUTENSIMU, IEAYIIKON, 0a0yLIKOM, OpaThsIMU, ce-
CTpaMU U IPYITMMU POACTBEHHUKAMM. DTO IPaBO JOJIKHO OBITh OCYIle-
CTBJIEHO, KaK MPaBUJIO, BO BCEX CIIy4yasiX, B TOM YHCJIE U B CIydae HaXOX-
JeHust pebeHKa B 9KcTpeManbHO# cutyaruu (1. 2 cT. 55 CK), u B ciy4ae,
KoT/Ia peOEHOK M POMTEINb ITPOKMBAIOT B pa3HBIX FOCyIapCTBaXx.

Takum obOpa3zom, ornekyH (TornedyuTesib) pedbeHKa 00s13aH MpeaocTa-
BUTh POIUTENIO pPEOEHKa, TPOXMBAOIIEMY OTIEIbHO, BO3MOXHOCThb
BCTpeUYaThCs ¢ peOCHKOM M yJ4acTBOBaTh B ero BocnuTaHnuu. OTKa3 B Ta-
KHNX BCTpeYax ITpaBOMEpPEH TOJBKO TIPU JINIIEHWN POIUTEIHLCKUX IIpaB
WIM OTPaHWYEHUN B POAUTEILCKUX TTpaBax.

[Ia1p mepeyncieHHBIX 00sI3aHHOCTEH OomneKyHa (TONEeYUTENs) peaiu-
3YIOTCSI, KaK IIPaBWJIO, TIOCPEICTBOM COBEPIIEHMST (DAKTHIECKMX IeiiCT-
Buil. Crnenytolasi 0053aHHOCTb TPEOYET COBEpILEeHUST AEUCTBUI I0pUAK-
YECKUX.

OnexkyH (IIOIEeYUTENb) 0053aH OCYIIECTBISITh IPEACTABUTEILCTBO U
3aIIUTY TIPAaB U MHTEPECOB peOeHKA.

OmHMM 13 BaXKHEBIX 3JIEMEHTOB OTHOIIIEHWI IIPEICTaABUTEIHCTBA SIBJISI -
€TCSI BO3MOXHOCTbh COBEPILIEHUS CIEJI0K OT MMEHM IPEeNCTaBISIEMOIO.
Kax uzBecTHO, ONEKyH COBEpIIaeT CASIKN OT UMEHU MaJIOJIETHUX Tpax-
IaH (32 UCKITIOUCHUEM TeX CICJIOK, KOTOPBIC B COOTBETCTBHUU C II. 2 CT. 28
I'K P® manoneTHre B BO3pacTe OT IIECTH A0 14 JieT BIpaBe COBepIIaTh
caMocTosTeNbHO). [lomeyuTens UL JaeT cOorjacue MOJOTEYHOMY Ha
COBEepIIEHHUE CIOEIOK, KPOME TeX CIEJOK, KOTOPhIE MEePEeUNCIeHB B 1. 2
cT. 26 'K PO.

IMonmHOMOUMST OmMeKyHa W TOMEYUTeNTs] He PpaclpoOCTPaHSIOTCS Ha
CHEJIKM C TeM MMYILIECTBOM ITOAOMNEYHOI0, KOTOPOE B COOTBETCTBUU CO
ct. 38 I'K P® niepegaHo B 10BepUTEIBLHOE YIIPABIIEHME.
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Thasa 7. Ilpasosvie hopmbr yempoiicmea demeil, ocmaguiuxcs 6e3 nonevenus pooumeneii

CornacHo ct. 37 IT'K P® mna cosepieHust onekyHamu (IIOIEUUTES -
MW) YKa3aHHBIX NEWCTBUI B psie CiIydaeB TpeOyeTcs TpeaBapuTeIbHOEe
paspelieHre opraHa OTieKW W TOTIeUNTETbCTBA. 3aKOH HE TIPETISITCTBYET
opraHaM OIEKW U TOTEYUTENbCTBA BKIIOYATh B 3TO MpPEABAPUTEIbHOE
paspelieHue UeNblid Psifi YCIOBUM, YeM OHM U TOJIBb3YIOTCS B TTONABIISIO-
1eM OOJTBIIIMHCTBE CITy9aeB HA TTPAKTUKE.

OcymIecTBIIsIST TIPEACTABUTENECTBO M 3alUTY TpaB U WHTEPECOB T10-
JIOTIEYHBIX, OTIEKYHBI (ITOMIEYUTENN) 00sI3aHBl COBEpLIATh U UHBIE IOPU-
INYECKUE NEUCTBUS:

— TIOTIEYNTEIV HECOBEPIIIEHHOJIETHUX UMEIOT TIPaBO U 00SI3aHBI XO/1a-
TaliCTBOBaTh 00 OTpaHWYEHUM AEECTIOCOOHOCTM HECOBEPIIEHHOJIETHUX
(1. 4 cT. 26 TK);

— TIOTIEYUTENIM HECOBEPIIIEHHOJIETHUX MOTYT BBIJABaTh COrjlacMe Ha
00OBSIBJIEHNE HECOBEPIIIEHHOJIETHUX TTOJIHOCTHIO IEECTTOCOOHBIMU (IMaH-
cunanuio) (ct. 27 I'K);

— ONEKYHBl W MOMEYUuTeNTH, 3a00TICh 00 MHTepecax MOMOMEYHBIX,
MOTYT OCTIapUBaTh COBEPILIEHHBIE IE€TbMU CAETKU;

— B cootBeTcTBUU C 1. 2 cT. 172 TK P® onekyH MajnoneTHero pebeHka
BIIpaBe TpeOOBaTh NMPU3HAHUS ACHCTBUTEILHOM COBEPIIEHHO MaJIoJeT-
HUM CJIIEJIKH, €CITM OHA ObLIa COBEPILIEHA K BBITOJIE MAJIOJIETHETO;

— B cootBeTcTBUHU CO CT. 49 CK P® onekyHbI (IoneyuTesin) pebeHka
WMEIOT TPaBO TIO/AaBaTh 3asiBJIEHWE OO0 YCTAHOBJIEHWM OTIIOBCTBA B CY-
nedoHom mopsizke. [locne BCTyIieHUsI B 3aKOHHYIO CHJTY pellIeHUs cyna
ONEKYH (ITOTMeYnTeNb) BIPaBe MOAATH 3asIBJIEHME B OPraH 3arca o rocy-
JApCTBEHHON perucTpaliiy yCTaHOBJIEHUs OTLOBCTBA (cT. 54 denepaib-
HOTO 3aK0HA «O0 aKTax rpakIaHCKOTO COCTOSTHUS»);

— UHBIMU (henepaibHbIMM 3aKOHAMU TIPEIyCMAaTPUBAETCS eIl LIeJTbIi
psI IOPUANYECKUX NEWCTBUM, KOTOPBIE COBEPUIAIOT OTIEKYHBI (ITOMEYM-
TEJWN) AeTel, NCTIOMHSSI CBOIO 00SI3aHHOCTH IO 3alMTe UX MPaB U UHTE-
pecoB. Tak, ct. 48 YIIK P® mnpemycmarprBaer o0s3aTesIbHOE ydacThe
TIOTIeYNTEJISI HECOBEPIIIEHHOJIETHETO TTOI03PEBAEMOT0O WJIM OOBUHSIEMOTO
B YTOJIOBHOM [IEJIE.

BMecte ¢ TeM onekyH (morneduTesb) He 00j1agaeT TOM MOJIHOTOM ITpaB
1 00SI3aHHOCTEN B OTHONIEHWU pebeHKa, KOTopast TIPeIOCTaBJIeHa POIM-
TessiM. Tak, OH He BITpaBe MO CBOEMY YCMOTPEHUIO U3MEHWTh UMS WU
MECTO JKUTEIbCTBA HECOBEPILIEHHOJIETHETO.
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§ 3. Oneka (nonewumenvbcmeo) Hao HecogepuleHHONCMHUMU

IIpaBa 1 00s13aHHOCTH OTIEKYHOB (ITOIIEUUTENIEN) COCTABISIIOT OCHOBY
WX TpaBoBOrO craryca. OmHaKo criennuKa MOJOXEeHUs ITUX JIUIL TTPO-
SIBJISIETCST TAKKE€ B OCOOEHHOCTSIX MX TPaKIaHCKO-TTPaBOBOM OTBETCTBEH-
HOCTU 3a TIPUYMHEHUE Bpena MOAONEYHBIMU. 3a Bpeld, MPUIWHEHHBIN
HECOBEPIIEHHOJIETHUM, HE JOCTUTIIUM 14 JeT, ero omeKyH OTBevaeT,
€CJIM He JOKaXeT, YTO Bpel BO3HUK He 1o ero BuHe. OOsSI3aHHOCTH OTie-
KyHa T10 BO3MEIIIEHUWIO Bpena, TPUIMHEHHOTO MaJIOJIETHUM, He TIpeKpa-
LIAETCS C TOCTXKEHUEM MAJIOJIETHUM COBEPIIEHHOJIETUS WU MOTy4YEeHU -
€M UM WMYIIECTBa, JOCTAaTOYHOTO s Bo3MelleHus: Bpeaa. Cnemyer
YUYECTh, YTO TIPU OTPENEIeHHBIX 00CTOSITEHCTBAX 3aKOH JOIYCKAET BO3-
MeIlleHNe TAKOTO Bpena 3a CUET YIPEXIEeHNI, B KOTOPBIX HAXOAUTCS VTN
obyyaeTcst pebeHoK. Kpome Toro, He MCKIII0YeHa BO3MOXKHOCTh BO3MeE-
LIEHUST Bpeaa 3a CUET CaMOro MPUYUHUTENSI, CTABIIETO MOJTHOCTHIO Jee-
CITocoOHBIM. JlaHHBIE ToJTIoXXeHMsT comepxkaTcs B ¢T. 1073 'K PO.

Ecnu xe Bpen MpUYMHEH JUMILIOM B Bo3pacTe oT 14 1o 18 set, To B mep-
BYIO Ouepellb BO3MEIIEHUE BpeNa MPOU3BOIUTCS 33 CYET JIMYHOTO UMY-
1eCTBa MPUYUHUTENSA. Y MUl Mpy OTCYTCTBUU WY HEOCTaTKE TaKOTO
WMYIIIECTBA OTBETCTBEHHOCTh MOXET OBITh BO3JIOXEHA Ha TIOTIEUUTEIIS
pebenka (mo 1. 2 ct. 1074 TK «B ciyyae, Koraa y HECOBEPIIEHHOJIETHETO
B BO3pAacTe OT YETHIPHALATU 10 BOCEMHAALATH JIET HET JOXOIOB WU
MHOTO MMYIIIECTBA, JOCTAaTOYHBIX JJIsI BO3MEIIIEHUS Bpeaa, Bpel JOKeH
OBITH BO3MEIIEH MTOJTHOCTHIO WU B HEIOCTAIOIIEH YaCTH €T0... TTIOTIeYnTe-
JIEM», ECII OH HE JIOKAXET, YTO BPEJ, BO3HUK He Mo ero BuHe)'. O6s3aH-
HOCTb TIOTIEUMTENSI TI0 BO3MELIEHUIO Bpeda, MPUYUHEHHOTO HECOBEpP-
IIEHHOJIETHNUM, TPEKPAIAETCs] MO AOCTVMXKEHUM TPUYUHUBIIUM Bpen
COBEPIIIEHHOJIETHSI JTMOO B CITy4yasix, KOTJA Yy HEro M0 MOCTUXEHWS CO-
BEPIIEHHOJIETUST TIOSIBWJIMCH HOXOABl WJIM WHOE MMYIIECTBO, HOCTaTOY-
HBIE JJTSI BO3MEUIEHUS BPea, TMO0 KOTAA OH O JOCTUXXEHMST COBEPILIEH-
HoJIeTUsI TTpruoopen meecrnocooHocTh (¢T. 1074 I'K).

BuHa onexyHa mim monieuuTeNsT MperoiaraeTcsi, U OH 00s13aH JoKa-
3bIBaTh €€ OTCyTCTBME. OMHMM 13 OOCTOSITENIbCTB, MCKITIOYAIONIMX BUHY
omneKyHa (TIOTIEYMTENsT), MOXKET SIBISIThCS TO, UTO TOBENEHME peOEHKa,
TOBJIEKIIIee TTPUIMHEHUE Bpelna, SIBWIOCH CIEACTBUEM HEHAaIJIeXalllero

! UckmoveHneM sBNIsieTCsl CTydail TPUYMHEHUS Bpela HECOBEPLIEHHOJETHUM B BO3-
pacte oT 14 no 18 ner, HaXOAMBIUMMCSI B TAKOM COCTOSIHMM, KOTZA OH He MO MOHUMAaTh
3HAUEHUST CBOUX JEUCTBUIA WITM PYKOBOIWTH UMU. B 3TOM cUTyalluu HeCOBEPIIEHHONETHHIA
3a MpUYMHEHMe Bpeaa He otBevaer (1. 1 ct. 1078 I'K).
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OCYIIECTBJIEHUS POIUTEIbCKUX OO0S3aHHOCTEH pPOOUTENIEM, JIMIIIEHHBIM
ponurtenbckux npaB. CornacHo ct. 1075 'K PO nHa takoro pomgutens cyn
MOXET BO3JIOKWUTb OTBETCTBEHHOCTH 3a Bpel, MPUYUHEHHBINI €T0 HeCco-
BEPILIEHHOJIETHUM PEOEHKOM B T€UEHHUE TPeX JIET MOoCJe JUIIEHUST POAM-
TeJIbCKUX IIPaB.

OcHoOBaHMS TIpeKpalleHNsT OTIEKN M TIOTICYMTEIhCTBA MOXHO pa3fe-
JIUTh Ha TPU TPYIIIIHI:

— IpuoOpeTeHre MOAONEYHbIM T'paXIaHCKON 1eeClIOCOOHOCTU B He-
00xomuMoM obbeMe. B 3Tux cirydasx mjis mpeKpaiieHus OIeKH WM M0-
TIEYNTETHCTBA HE TPEOyeTCsS M3MAHUS CTIEIMATbHOTO WHIANBUAYAJTEHOTO
aKTa, aHAJIOTMYHOTO aKTy O Ha3HAYeHWMM, TaK KaK OIleKa WJIA TTOTedr-
TEJLCTBO MpeKpallamTcs caMu coboil. K HMM OTHOCSTCS: NOCTUXXEHUE
HECOBEPIIIEHHOJIETHUM ITOJOINEYHBIM COOTBETCTBYIOIIETO BO3pacTa;
BCTYILICHME HECOBEPIICHHOJETHETO ITOAOIIEYHOrO B OpaK; 3MaHCHUIIA-
1Us; TOCTUXKEHWE HECOBEPIIEHHOJETHUM POJUTEIEM MOMOIEYHOro pe-
OeHka Bo3pacTa 18 jeT, a paBHO €ro 3MaHCHUIIAllMs WIM BCTYIJIEHUE B
opak 5o 18 Jer;

— OCBOOOXIEHNE OTeKyHa (IIOTIEYNTEIIsI) OT UCIIOJTHEHUST 00sI3aHHO-
creii (1. 1 u 2 ct. 39 T'K);

— OTCTpaHeHMe OreKyHa (ITOIeYrTesIsl) OT MCIOJHEHUS OOs3aHHO-
creit (1. 3 ct. 39 I'K).

ITpueMHas cembd mpencTaBisieT cOO0M pa3HOBUAHOCTD OTMEKH (TOTIe-
YUTEBCTBA) HaJ PeOEHKOM (IE€TbMU), KOTOPAsk OCYLIECTBISIETCS MO M0-
TOBOPY O TPUEMHOI CeMbe, 3aKJI0YaeMOMY MEXIY OpraHOM OIleKU U
MOTIEYUTENHCTBA Y MIPUEMHBIMU POIUTENISIMU (IIPUEMHBIM POIUTEIEM), B
TeueHNe CPOKa, YKa3aHHOTO B IOTOBOPE.

B HacTosiiee BpeMs1 mpaBOBOI OCHOBOI CO3IaHUsI TIPUEMHOI CEMbU
cayxat HopMmbI 1. 21 CK P®, a Takke [TojioxkeHUS 0 IPUEMHOM CeEMbe,
yTBepXKIeHHoro mnocrtaHoBiaeHueM IlpaButensctBa P® or 17 wurons
1996 . Ne 829 (pen. ot 1 deBpBis 2005 1.).

JoroBop 0 co3maHuy MPUEMHON CEMbU — PA3HOBUIHOCTH JOTOBOpPA B
MOJIb3Y TPEThETO JHlia. 3aKJII0YaloT JOTOBOP OpraH OMEeKU U MOIeYnTeb-
CTBa, C OMHON CTOPOHBI, 1 (pHU3MUIECKOe JTUIIO (JIUIIa) — C APYTOi, a mpaBa
10 IOroBOpy (IIpaBO MOJYYUTH BOCIIUTAHUE, YXOH, IIPEACTaBUTEIIHCTBO)
NpUOOPETAET TPEThE JUIIO — PEOEHOK, OCTaBIIMICS 6€3 MOMeYeHus: po-
nureneii. Bmecte ¢ TeM B cuity 0oco0oii 1ieJid JaHHOTO J0roBopa (cosaa-
HUE «KBa3MCEMENHBIX» OTHOIIEHNI) HEBO3MOXHOCTh MCITOJTHEHUS 00sI-
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§ 3. Oneka (nonewumenvbcmeo) Hao HecogepuleHHONCMHUMU

3aTeJIbCTBA TPEThEMY JIMILY HE 1aeT KPEIUTOPY BO3MOXHOCTH BOCIIONIB30-
BaThCSI paBaMU, MIPEIOCTAaBJIEHHBIMHU 110 MoToBOpYy (11. 4 cT. 430 I'K).

OCo0eHHOCThIO CYOBEKTHOTO COCTaBa IMPABOOTHOILIEHUWIA, CKJIaibI-
BaIOIIMXCS TIPU CO3MaHUM TIPUEMHON CEMbU, SIBJISIETCS BO3MOXKHAsI MHO-
JK€CTBEHHOCTh Ha CTOpOHe omekyHa. OmeKyHOB (TormevyuTesieil) B maH-
HOM cirydae B cooTBeTCTBUHU cO CT. 151 CK P®d moxer 6wbITh ABOE. MU
MOTYT OBITh UCKITIOUUTEITEHO CYIIPYTH — JIVIIA, COCTOSIIIIAE B 3apETUCTPH -
poBaHHOM Opake. TpeboBaHMSI K IMYHOCTU TIPUEMHOTO poauTess (Mpu-
€MHBIX POAMTENIei) He OTIWYAIOTCSI OT TPeOOBaHUIl, MPEIbSIBISIEMBIX
3aKOHOM K JINYHOCTH OTIEKYHOB (TIOTIEUUTENEi ).

B npuemMHyi0 ceMbio TiepenaroTcsl IeTH, OCTaBIIMECS Oe3 TToTeYeHUs
pomuTteneii. PebeHok HecoBepiieHHoNeTHero poautens (cr. 62 CK) B
MPUEMHYIO CEMBIO HE TIEpeIaeTcs.

i co3maHust IpUeMHONM CeMbU 3aHTEPEeCOBAaHHBIE B TOM (DU3MIe-
CKHe JIMIa MOTYT o0paimarbes 3a MHMOpMaleil o JAeTsIX, OCTaBIIUXCS
0e3 TmoreyeHus1 poauTesieit, B yCTAaHOBJIEHHOM MOPSAKE B OpraHbl OMEeKU
M TIOTIEYMTEIBCTBA, a TAKXKE K PETMOHATBHBIM U (heepalbHOMY OIlepaTo-
paM 0aHKa TaHHBIX O JETSIX, OCTABIIMXCS 0€3 MOTeYeHUST POIUTEICH.

[MpremHas ceMbsi BO3HMKAET Ha OCHOBAaHWM JOTOBOPA, TIPETyCMaTpH -
BaIOILEro MpenocTaBeHUE OIeKyHaM (ITOMeYMTesIsiIM) BO3HarpaxieHue
3a UCMOJIHEHWE UMY CBOMX obsi3aHHOCTei. 1o obiiemMy mpaBuity, 3aKpe-
meHHoMy B 11. 1 cT. 36 'K PD, 06513aHHOCTH 110 OTIEKe U IMTOTIEYMTETCT-
BY MCTIOJTHSIOTCST 6e3B03Me3HO. [IpremMHas ceMbsl TpeAcTaBisieT coboit
TOT CJIydail, MpeayCMOTPEHHBI 3aKOHOM, KOIJa yKasaHHbIe 00sI3aHHO-
CTHU MCTIOJIHSIIOTCS 34 ILIaTy.

IIpaBo mpreMHOro pommTelis Ha IOJyYeHHEe BO3HATPAKICHUS 3a yC-
JIYTU CJIeMyeT OTJMYaTh OT IpaBa Ha BO3MEIIeHNE TIOHECEHHBIX M B CBSI-
34 C UCMIOJTHEHWEM CBOUX o0s13aHHOCTel pacxomoB. ITyHKT 1 cT. 155, Kak
u 1. 5 cr. 150 CK P®D, npenycmaTpuBaeT IpenocTaBieHue MPUEeMHBIM
ponuTensM (KaK W OPYTMM OTEKyHaM) NEHEXHBIX CPEICTB Ha COAepKa-
HuUe pebeHkKa.

LleHTpasbHBIM BOIIPOCOM B CYOMHCTUTYTE MTPUEMHOI CEMBU SIBJISIETCS
npobseMa OTpaciIeBOll MPUHAIEXKHOCTU JOTOBOpa O IIPUEMHOM CeMbe.
DTOT BOIIPOC MMEET M BeChbMa BaXXHOE MpPaKTMIEeCKoe 3HadeHue. Tak,
WMeJIM MECTO CJTydau JOCPOYHOTO MpeKpalleHus OTHOIIEHW TTPUeMHOI
CEeMbH, B pe3yJibTaTe Yero rnepes cyaiaMM CTaBUJIMCh BOIPOCH O BO3BpaTe
MOJIyYEHHBIX TTPUEMHBIMU POIUTEIIMU MaTepUaIbHBIX OJar, a TakKe O
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3aMEHE «TPYIHOBOCIIUTYEMbIX» IMPUEMHBIX IeTeil ApyruMu. TOJIBKO OI-
peneuB TIPaBOBYIO TPUPOAY NAHHOTO AOTOBOPA, MOXHO ITOITBITATHCS
pa3pemnmTh Takoro poja criopbl. CeMeilHbIif KOIeKC He JaeT TPSIMOTO
OTBETA Ha 3TOT BOIPOC, a B IOPUANYECKON JIUTEPATypE, K COXKAIEHUIO, OH
He pEeIIaeTCcsl OMHO3HAYHO MM BOBCE He 06Cyxaercs'.

[TpaBoBBIE HOPMBI, OIPEAETISIONINE CTATYC MPUEMHBIX POIUTENEH,
collepxar B cebe TEpMUH «TpyIl», YTO caMo T10 cee, OHaKO, He TIpUIaeT
MPaBOOTHOIIIEHUSIM TIPUEMHBIX POIUTENIell U OpraHa OMeKu U TOoMevyu-
TeJIbCTBA TPYIO-TIPaBOBOro xapakrepa. I[IpemMeroM BechbMa crielmpuye-
CKOTO JIOTOBOPA O TIPUEMHOI CEMbE SIBIIIOTCS (haKTUIECKUE U I0pUInIe-
CKHUe NEeNCTBUS 0 BOCIIMTAHWIO W 3alllUTe MPaB U MHTEPECOB pebeHKa
(neteit). OTO mAaeT OCHOBAaHMS OMPEAEIUTh MPUPOAY JAHHOTO JOTroBOpa
KaK TPakKIaHCKO-TTPaBOBYIO.

[MpaBooTHOIIIEHNWEe, BHITEKAlOIee M3 CO3MAaHUS TIPUEMHON CEMbM,
WMeeT JIMYHO-IOBEPUTENbHBIN, (DUAyIIMapHBI XapakTep, a MOTOMY OT
TIPUEMHOTO POJUTEISI TPEOYETCST TMYHOE UCTIOTHEHUE 00sI3aHHOCTEH 1o
noroBopy. Kpome Toro, maHHBIN TOTOBOP MOXET ObITh PACTOPTHYT B CBSI-
3U C TAKUMU OOCTOSITEIhCTBAMM, KaK 0OJI€3Hb, U3MEHEHNE CEMENHOTO
WIA WMYIIECTBEHHOTO TIOJIOKEHUST TPUEMHOTO POIUTENS, OTCYTCTBUE
B3aMMOIMIOHUMAaHUSI C PEOEHKOM, KOHMIUKTHBIE OTHOUIIEHUS MEXIy
JIeTbMU, BO3BpallleHNe peOeHKa POIUTENISIM MU YCHIHOBJIEHVE peOeHKa 1
T.4. (1. 2 cT. 152 CK). Pazymeercsi, mprueMHBIM POITUTENSIM B CITydae 10C-
POYHOTO PacTOPXKEeHMST JOTOBOpa CBA3aHHBIE C 3TUM YOBITKM HE BO3Me-
IAI0TCS.

B conepkaHuu MpaBOOTHOIIEHUI, CKJIANBIBAIOIIMXCS MEXIY TTPUEeM-
HBIMU POAUTENISIMU U TIEpeTaHHBIMU UM JETbMHU, a TAKKe TTPABOOTHOIIIE-

! ABTOpBI y4e6HUKOB ¥ KOMMEHTAPUEB TIO CYLIECTBY HE 3aTParvBaloT MPUPOMY STHX
npaBooTHoleHuit. CM.: KommeHnTapuit k CemeitHomy Konekcy Poccuiickoit Deneparuu /
OtB. pen. .M. Ky3neuosa. M., 1996. C. 378—382; Heuaesa A.M. Cemeitnoe nipaBo: Kypc
nexumit. M., 1998. C. 314—-318; [Tueaunyesa JI.M. Kommentapuii Kk CeMeitHOMY KOAEKCY
Poccniickoit Menepauvu. M., 1999. C. 543—551; Aumokoavckas M.B. CemeiiHoe TpaBo:
YuyeGHuK. 2-e usl., nepepad. u nomn. M., 2000. C. 311-314. Tonsko B.W. BaHOB oT™METHII,
YTO JOTOBOP O CO3MAaHUM MPUEMHON CEMbU UMEET «CMELIaHHYIO CEMEITHO- M TpaXKaaHCKO-
TPaBOBYIO TIPUPOIY», He Pa3bsCHSIS, OMHAKO, YT TOJ TAKOW MTPUPONONA CieayeT TOHUMaTh
(cm.: KommenTapuit k CemeitHoMmy Komekcy Poccwmiickoit @enmepauuu / Ilom o6 pen.
I1.B. Kpamenunuukosa, [1.1. Cenyruna. M., 1997. C. 289). Kpome Toro, E.}O. Bansasuna
XapakTepu3oBaja JaHHBIN JIOTOBOP KakK IPaXIaHCKO-TPABOBOM CO CMELHaTbHBIM CyOBEKT-
HBIM COCTaBOM U OOBEKTOM IMpaBOOTHOIIeHUS (cM.: I'paxknaHckoe npaBo: YueOHukK. T.3 /
ITon pen. A.T1. Cepreesa, FO.K. Toncroro. M., 1998. C. 433).
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HMI1 TIO orieke (ITOTIeUNTENIbCTBY) Hall HECOBEPIIEHHOJIETHUMHU JIMLIAMU
HeT pa3Inuuii (3a UCKITIOYEHUEM TOTO, YTO MPUEMHBIM POIMTENSIM TIPHU-
YUTAETCS BO3HArpaxkKaeHue).

Byny4u pa3HOBUIHOCTBIO OTIEKM (TTOTIEUNTENLCTBA), TPUEMHAS CEMbsST
TpeKpalaeTcs Mo TeM ke OCHOBaHUSM, YTO M oreka. Pazinuue mexmy
HUMU BechbMa (POPMaJIbHO W CBOAMTCS K pa3HOMY HaWMMEHOBAaHUIO 3TUX
MPaBOBBIX KOHCTPYKIIMIA (hOpM yCTPOMCTBA NETEN, OCTaBIIUXCS O€3 TOo-
MEeYEHNsT POIUTENE'.

[TockobKy TpueMHasi ceMbsl TIpeCTaBIsieT cOO00I BUI ONeKH (TToTie-
YUTENLCTBA), TO K OTHOLIEHUAM MEXIy TPUEMHBIMUA POIUTENISIMUA U TI0-
JIOTIEYHBIM peOEHKOM TIOJIEXKAT MTPUMEHEHNIO HOPMBI 00 OTIEKEe U TToTIe-
yuTeabcTBe. B TO e Bpems criennduka JaHHOTO MPaBOOTHOIIIEHUS Tpe-
OyeT MpUMEHEHUs] K HEMY M HOPM TPaXKIaHCKOTO 3aKOHOJATEebCTBA O
BO3ME3THOM OKa3aHWM yciyr (pasdymeercs, B cwry cT. 4 CK PO nuis mo-
CTOJIBKY, TIOCKOJTBKY 3TO HE TIPOTUBOPEYMT CYILIECTBY TAKOTO OTHOIICHUST).

§ 4. IHBIE ®OPMBI YCTPOVICTBA JIETEH,
OCTABIIIMXCS BE3 IIOITEYEHUS POJNTEIEN

IToMuMoO paccMOTpeHHEBIX BBIIIE (hOPM YCTPOICTBA AETeil, OCTABIINX-
cs 6e3 monedyeHus poaguteneit, ct. 123 CK PO npemycmaTpuBaeT 1 BO3-
MOXHOCTb TTPeOBIBAHUS AETEN B YUPEKIECHUSIX UISI AETEW-CUPOT WA Je-
TEe, OCTABLIMXCS O€3 TMOMEeYEeHUs POOUTENEH, BCEX TUIIOB, a TAKXE YCT-
pOICTBO pebeHKa B KaKoi-mbo Qopme, ompenesieHHON 3aKOHOM
cyobekTa Poccuiickoit @eneparuu.

ITomeneHue pedbeHKa B yupexxaeHue i I1eTeii-CupoT Uiu AeTeit, oc-
TaBIIMXCS 0€3 MOMeYeHUs] pOauTeNIeit, Oynydyd «HEeMHIWBUOAYaIbHOW» U
BpeMeHHO (popmoii ycTpoiicTBa pebeHKa, It Hero HexenateabHo. [1pe-
ObIBaHME B IETCKOM YUYPEXIEHWM HE CO3[AaeT JaXke CyppOoTaTHOW CEMbU
(KaK 3To MMeEeT MeCTO TpH Tepeaadye pedeHKa MPUEMHbBIM POIUTENISIM).

VYupexneHue, B KOTOPOM MPeOLIBacT peOeHOK, OCTABIINICS 6e3 1o~
TeYeHsT pOAUTEJICH, BEITIOIHSIET (PYHKIIMU ero OMeKyHa (IIOITeYnTeIIs)
(ct. 35 TK; cr. 147 CK). PebeHok obGnamaer BceM KOMILIEKCOM ITpaB
JeTeil, HaXOoAsAIIUuXCcs IO omnekol M moreunTenabcTBoM (cT. 149 CK).

! Kcraru, Harpumep, B CeMeiiHOM Komekce AsepbaiimkaHckoil Pecrybiku Toxe 3a-
KperuieHa Takast (hopMa yCTPOMCTBa, KaK MTPUEMHast CEMbsI, OTHAKO TOCBSIIEHHBIE il HOp-
MBI BKJTIOUEHHI B I1aBy «OTeka 1 MoneynuTeTbCTBO» .
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Takum o6pazom, IMpaBoBOE OTINYME IMPEOLIBaHUS peOeHKa B yupexe-
HUM OT ONeKU (TONEeYMTETbCTBA) COCTOUT TOJIBKO B OTHOM: YUPEIKIIe-
HUE SIBJISIETCS IOPUONYECKUM JIMIIOM, a OIeKyH (ITONeYnTeIb) — JIMIIO
duznueckoe.

3aKOHBI MHOTMX CyOBeKTOB P® mpeaycMaTpuBaloT «allbTepHATUBHEIE»
demepaabHBIM (GOPMEI YCTPOMCTBA JETei, OCTABIINXCS 0€3 MOMeYeHHST PO-
nureneit: marpoHaT (MockoBckasi, OpeHOyprckast 001acT), CeMeMHBbI 1eT-
ckuii noM (benropoackast 061acTh)  Tp.

Bce «permoHanbHBIE» (DOPMBI YCTPOMCTBA AETE OOBEIMHSECT OIUH
00N IPU3HAK: B COOTBETCTBUU C STUMHU (hOpMaMH peOeHOK BPEMEHHO
TepeIaeTcss B CeMbIO, KOTOpas TIOJIydaeT 3a MCIIOJTHEHNE 00sS3aHHOCTE
M0 €ro BOCIMTAHMIO BO3HarpaxiaeHue. MOXHO BBIIEIUTbh HECKOJBKO
Pa3HOBUIHOCTEM MATPOHATHOI'O YCTPOMCTBA HETEM, KOTOPHIE pa3zianda-
IOTCSI B 3aBMCHMOCTH OT pa3Mepa BO3HATPaXXIECHUs MM OT TOTO, KaKOM
OpTaH WIN yYpeXIeHNEe 3aHUMAETCST YCTPOMCTBOM JIeTeil Ha ITaTPOHATHOE
BocniuTaHue. OmHAKO BO BCEX Clydyasx MperyCMOTPEHHbIE 3aKOHaMU
cyobekToB P® (hopMbI yCTpoOiiCTBa AeTeil SIBISIOTCS MHAMBUAYAJIbHBIMU
¥ BpeMEHHBIMU.

IMpywuncanuTh 3T GOPMBI K pa3HOBUIHOCTSM ONEKH (TTOIEYUTETHCT-
Ba) B HACTOsIIIEE BPeMsI HEBO3MOXHO I10 MIPUYMHE I0OPUIUYECKOTO XapaK-
Tepa. Jleso B TOM, YTO OTHOILIECHUS OIEKM (TTOIEUUTEIbCTBA) KaK pPa3Ho-
BUOHOCTU 3aKOHHOTO IIPEACTAaBUTEILCTBA BXOISAT B KPYT OTHOIICHMIA,
PeTryIMpyeMBIX TPaXXIaHCKUM 3aKOHOIATEeIECTBOM, a 3HAYNT, MOTYT OBITh
ypPeryJMpoBaHbl TOJIbKO denepaibHbIM 3aKoHOoAaTeNbCTBOM (CT. 71 KoH-
crutyuuu P®; cr. 3 IT'K).

BwMmecte ¢ Tem pacripocTpaHeHMe Ha3BaHHBIX (pOpM Ha IIpaKTUKE CBU-
JIETETBCTBYET 00 MX BOCTPEOOBAHHOCTH M TPEOYeT YIIOPSIIOYCHMST BO3HU -
KaloIIMX IIpY 3TOM OTHOIleHUi. Takoe yropsimoyeHre BO3MOXKHO, €CJIv B
COOTBETCTBUM C (pemepaqbHBIM 3aKOHOM K TOTOBOPHBIM Pa3HOBMIHO-
CTSM OIIEKW U ITIOIEYUTESIbCTBA OYOYT OTHECEHBI HE TOJIBKO ITpHEeMHAast
CEMbsI, HO W MHBIC IPaBOBEIC KOHCTPYKIIMM, B TOM YHCJIe U T€ U3 HHUX,
0COOEHHOCTU MPABOBOI0 PETYJIMPOBAHUS KOTOPHIX OMPENEIISIIOTCS 3aK0-
HaMU cyObeKToB PO

! DTa umesa peanusyercs B yIOMSHYTOM BhIIIe poekTe No 184675-4 denepanbHoro 3a-
KoHa «O0 oTieKe U MOMeYnTeTbCTBE».



TJIABA 8. IPUMEHEHUE CEMEIHOI'O
3AKOHOJATE/IBCTBA K OTHOIINEHUAM C YYACTUEM
NHOCTPAHHDBIX T'PAXKJIAH 1 JINII BE3 I'PAXJIAHCTBA

§ 1. POCCUIICKOE CEMEHOE 3AKOHOJATEJIECTBO
" HOPMbBI MEXJIYHAPO/IHOTO ITPABA

Hcrounmkamm cemeitHoro mpapa Poccmm Hapsiny ¢ HOPMAaTUBHBIMU
MpaBOBBEIMU akTaMn Poccuiickoit Demepainil SBISIOTCS MEKIYHAPOIHEIE
JIOTOBOPHI, B KOTOPHIX yyacTByeT Poccuiickas Menepanyis. B coorBeTcTBUM
c 4. 4 c1. 15 Koncturyuuu P® o61iernpru3HaHHbIe IIPUHIUITEI 1 HOPMBI Me-
KIyHApOTHOTO IpaBa W MeXIyHapomHBIe ToroBopkl Poccuiickoit Mdemepa-
LIVH SIBJISTIOTCS] COCTABHOM YaCTBIO €€ TIPaBOBOI CCTEMEI. B mocTaHoBICHUN
ITnenyma BepxosHoro Cyma P® ot 10 okts6pst 2003 1. «O nprMeHEeHUN
cynaMHu OOIIeH IOPUCIVKIINK OOIIeNPU3HAHHBIX IIPUHITUIIOB I HOPM MEXK-
IYHApOIHOTO TIpaBa M MEXIyHApOTHBIX HOroBopoB Poccmiickoit Memepa-
LUW»' TION OOLIENPU3HAHHBIMU MPUHLMTIAMIA MEXIyHAPOIHOTO TpaBa pe-
KOMEHyeTCsl TOHNMMAaTh OCHOBOIIOJIATAIOIINE UMITEPATUBHBIE HOPMBI MEX-
IYHApOIHOTO TpaBa, MPUHUMAaEeMble M TPU3HABAEMBbIC MEXKIYHAPOIHBIM
COOOIIIECTBOM TOCYIAPCTB B IIEJIOM, OTKJIOHEHHNE OT KOTOPBIX HETOITYCTHMO.
Iox ob1enpr3HaHHOM HOPMOI MEKITYHApOIHOTO TTpaBa CJeayeT TOHUMAaTh
MNpaBUJIO TIOBENCHUS, TPMHUMAaeMOe W IIpU3HAaBaeMOe MeEXTYHapOIHBIM
COOOIIIECTBOM TOCYIAPCTB B 1IEJIOM B KAYeCTBE IOPUANYECKU 00s3aTeTHHOTO.

[MpyHLIIMT TTpHOpHUTEeTa MEXIYHAPOTHBIX JOTOBOPOB, B KOTOPHIX YJacT-
ByeT Poccuiickas Denepainst, KoHKpeTn3uposaH B ¢T. 6 CK P®. Eciu
MEeXIyHapomaHbIM JoroopoMm Poccuiickoit ®enepaiiuy yCTaHOBJICHBI
WHBIE TIpaBUjIa, YeM Te, KOTOpHIE MPeIyCMOTPEHBI CEMEITHBIM 3aKOHOIa-
TEJILCTBOM, IIPUMEHSIIOTCS TIPABIJIa MEXKIyHApPOTHOTO moroBopa. [Topsimok
3aKITIOYCHUS, paTUDUKAIIUN, TTPEKPaIeHNS, TPUOCTAHOBJICHUS TOTOBO-
poB perinameHTupyercsd PenepanbHbIM 3aKOHOM «O MEXIYHAPOIHBIX J10-
rosopax Poccuiickoit Menepariyin»’.

! Briomerens BepxosHoro Cyna P®. 2003. Ne 12.
2 @enepanbHblii 3aK0H OT 15 mona 1995 r. Ne 101-P3 «O MeXIyHapOIHBIX JOTOBOpaxX
Poccuiickoit @eneparun» // C3 PD. 1995. Ne 29. Cr. 2757.
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Ha cerogHamHuii 1eHb OOJBIIMHCTBO HOPM, PETYJIUPYIOIIMX Ce-
MEUHBIE OTHOIICHMS C YJYacTMEeM WHOCTPAHIIEB, CONEPXKUTCS B KOH-
CYJIbCKMX KOHBEHIIMSX, NTBYCTOPOHHUX MEXIYyHApOMHBIX JTOTOBOpPAX.
B uncie HeMHOrouucieHHbIX KOHBEHIIMI B cdhepe ceMeilHOoro mpasa
BaxHelmee 3HayeHne umeer Kousenuna OOH «O mpaBax pedbeHKa»
(Heio-Hopk, 20 Hoa6psa 1989 r.)!, KouBenuns «O corimacuu Ha BCTY-
ieHue B Opak, OpayHOM Bo3pacTe W peructpauuu opakop» (Hbio-
Hopk, 10 nexabpst 1962 r.)>. HopMbI ceMeifHOTO TIpaBa COIEPXaTcs BO
Bceobmeit geknapanuu mpas 4ejoBeka (IIpUHSTA Ha TPEThel CECCUU
I'enepanbHoit Accambiien OOH pesomonueit 217 A (I11) ot 10 gexa6-
pa 1948 r.)’, B MexayHapoaHOM NakTe 06 3KOHOMUYECKUX, COLUAIIb-
HBIX U KyIbTypHBIX TpaBax (Hblo-Mopk, 19 nexa6ps 1966 r.)*, Mex-
IyHApOIHOM TIaKTe O TpaXHaHCKUX W MojuThdyeckux mpapax (Hpio-
Hopx, 19 nexabps 1966 1.)°.

C 1enblo 3auTHl TIPaB JeTeil MPU YCHIHOBJIEHUM WHOCTPAaHHBIMU
rpaxnaaHamu Poccuiickas @enepanus B 2000 r. moanucana KoHBeH-
uuio «O 3amure AeTeil 1 COTPYAHUYECTBE B OTHOIIEHUM UHOCTPAHHOTO
ycoiHoBneHus» (Faara, 29 mas 1993 r.)°, KoTopas BNseTCA OAHONM U3
TaK Ha3bIiBaeMBbIX ['aarckux KOHBEHIIM TI0 BOTIPOCAM CEMEMHOTO MpaBa.
K HumMm otHocaTcs Takxke KoHBEHILIMS O IpaBe, MPMMEHUMOM K ajv-
MEHTHBIM 00s13aTeJIbCTBaM B IOJIB3Y HeTeid 1956 r., KoHBeHLIus o mpu-
3HAHWW W UCTIOJTHEHUHU PENIEHUH TI0 IeJlaM 00 aJTMMEHTHBIX 00513aTeb-
CTBax B oTHoleHuu nereil 1958 r., KoHBeHIMS O IOPUCIUKIINN U TIPU-

! Konsenuns noxnucana ot nmenn CCCP 26 supapa 1990 r., paTuduumposaHa mo-
craHoBjieHneM BepxosHoro Coseta CCCP ot 13 mioHs 1990 r. Ne 1559-1. KonBeHuus
Berymuia B cuity st CCCP 15 centsiops 1990 r. // Uznanune Opranusauuu OObeanHEeH-
Hbix Harmit. Helo-Mopk, 1992.

2 KoHBeHLMs BCTynmiIa B cuity 9 nekabps 1964 r. B Heii yuactByior 49 rocynapcts, B
tom umcie Poccuiickas Demepauns. Cm. teket KoHBeHumu: MeXmyHapomIHOE 4acTHOE
npaBo: C6. nok. M.: BEK, 1997. C. 667—669.

3 Poccuiickast razera. 1998. 10 nexa6ps.

4 TTakT patndunmnposan Ykazom Ilpesnanyma BepxosHoro Cosera CCCP ot 18 cen-
Ts16pst 1973 1. Ne 4812-VIII. Berymun B cuny s CCCP ¢ 3 suBaps 1976 r. // BemomocTu
Bepxosnoro Cosera CCCP. 1976. Ne 17(1831).

5 Tlakt patuduumposan Ykaszom Ilpesunnyma BepxosHoro Coseta CCCP ot 18 cen-
Ts16pst 1973 1. Ne 4812-VIII. Berynun B cuiy mist CCCP 23 mapra 1976 r. // Benomoctu
BepxosHoro Cosera CCCP. 1976. Ne 17(1831). Cr. 291.

¢ Pacriopsixenue ITpesuneHta P® ot 26 uions 2000 r. Ne 241-pr «O noamucanuu Poc-
cuiickoit Peneparnveil KoHBeHIIMM O 3allIUTe AeTel U COTPYIHUYECTBE B OOJACTU MEXIY-
HapomHOTO yehIHOBIIeHUs (ynouepenusi)» // CIIC «KoncynbranTtlnocy.
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§ 1. Poccuiickoe cemeiinoe 3aK0HO0amenbcmeo U HOpMbl MeNCOYHAPOOHO20 NPasa

MEHHMOM IIpaBe B OTHOLIEHUHU 3allMThl HECOBEPIIEHHONETHUX 1961 T.,
KonBeHIMs 0 I0pUCINKINY, TPUMEHNMOM IIpaBe M MPU3HAHUM pelle-
HUI B OTHOIIEHUW yCBHIHOBJIeHUs 1965 1., KoHBEeHIMS O MpW3HAHUU
pPa3BOJIOB U pelleHu 0 cynebHoM pasnydeHuu cynpyroB 1970 r., KoH-
BEHIIMS O TIpaBe, IPUMEHUMOM K aJIMMEHTHBIM 00si3atenbcTBaM 1973 T.,
KonBeHIMs 0 3aKII0YEeHUN W TIPU3HAHUM ACUCTBUTEIIFHOCTH OpakoB
1978 r., KoHBeH1IUs O TIpaBe, MPUMEHUMOM K peXXrMaM COOCTBEHHO-
ctu cynpyroB 1978 r., KoHBeHIIMS O IpaXkIaHCKO-TIPaBOBBIX acIleKTax
MeXIyHapoaHOTro moxuleHus aetei 1980 r.

B otHOomeHMs1x co ctpanamMu CHI Baxnoe 3HaueHne nMmeer KoHBeH-
s O TIPABOBOI IMTOMOIIM M TIPABOBBIX OTHOIICHMSIX ITO TPakIaHCKHM,
CEMENHBIM Y YTOJIOBHBIM Je1aM (MuHck, 22 sHBaps 1993 1.).

K nBycroponnuM morosopam Poccuiickoit Deaepaiiiui, peryinpyro-
MM CeMeWHBIE OTHOIIICHUSI, CJIeTyeT OTHECTH:

1) doroBop mexmy Poccuiickoit @enepanueit m Apadbckoit Pecrryomm-
Kkoii Eruner o B3avMHOI MpaBOBOI MOMOIIM U TPABOBBIX OTHOIIEHMSIX
110 TpaXXIaHCKUM, KOMMEPYECKUM U ceMeiHBIM nejiaM (Mocksa, 23 ceH-
Ta6ps 1997 1.);

2) Horosop mexnay Poccuiickoit @enepanueit u Pecriyonmkoit [Tomb-
1lIa O TPaBOBOIl TIOMOIIM M MPABOBBIX OTHOIIEHUSX IO I'PakAAHCKUM U
yrojoBHEIM nenam (Bapiuasa, 16 ceHTs10pst 1996 1.);

3) Horosop mexay Poccuiickoit ®enepanmeit u Pecrryonmmkoii ['py3ust
O TIPAaBOBOM TTOMOIIM M ITPABOBBIX OTHOIIEHUSX MO TPaXXKTaHCKUM, Ce-
MEWHBIM U YTOJIOBHBIM nejiaM (Toumucu, 15 ceHtsops 1995 1.);

4) Joroeop mexay Poccuiickoit denepanyeii u Pecnydnukoin Moii-
JI0OBa O IIPABOBOM MOMOIIY U MPABOBEIX OTHOIIEHMSIX IO TPaXKIAaHCKUM,
ceMeHbIM U YroJIoBHBIM nenaM (Mocksa, 25 despansg 1993 1.);

5) Jorosop Mexnay Poccuiickoit @enepanueit u JlarBuiickoit Pecryo-
JINKOM O TIpaBOBOi1 ITOMOIIIY U MPABOBBIX OTHOIIEHMSIX 10 TPAXXKIAHCKHM,
CEMEWHBIM 1 YToJIoBHBIM neiaM (Pura, 3 despans 1993 1.);

6) Horosop Mexay Poccuiickoit @eneparyeil u AzepbailakaHCcKoi
Pecnybnnkoii o mMpaBOBOW MOMOIINM M IPaBOBBIX OTHOLIEHUSX IO
rpaxkgaHCKMM, CEMEWHBIM U YroJIOBHBIM AejaMm (MockBa, 22 mekaOps

1992 1.);

! KonpeHims paruduiposana Poccuiickoii ®Penepannein DenepaibHbIM 3aKOHOM OT
4 aBrycra 1994 r. No 16-®3. Berynmna B cuty 19 mast 1994 r. // BroseteHb MeXIyHaposI-
HBIX TOroBOpoB. 1995. Ne 2. C. 3.

265



Thasa 8. Ilpumenenue cemeiinoeo 3aKoHOOamMebCmea

7) Horoeop mexay Poccuiickoit @enepauueit u Pecriyonukoit Kbip-
THI3CTaH O IIPABOBOI ITOMOIIY W IIPABOBBIX OTHOIICHUSIX ITO TpaXKIaH-
CKMM, CEMEMHBIM 1 YToJIOBHBIM AejiaM (buikex, 14 ceHtsaopsa 1992 r.);

8) Horosop Mexnay Poccuiickoit Menepanmeit n JIutosckoit Pecry6-
JINKOM O TIpaBOBOi1 TOMOIIIY U MPABOBBIX OTHOIIEHMSIX 1O TPAXXKIAHCKHM,
CEMEWHBIM 1 YTOJIOBHBIM nieiaM (BuubHioc, 21 utonst 1992 1.);

9) Horoeop Mexay Coro3oMm Coerckux Coumanvcruyeckux Pecrny0-
JuK U MoHrosbckoit HaponHoit Pecry0iukoii 0 B3aMMHOM OKa3aHUU
MpaBOBOI TIOMOIIM MO I'PaXAAHCKMM, CEMEWHBIM U YTOJIOBHBIM IejlaM
(Vnan-barop, 23 cents0pst 1988 1.);

10) Hdorosop Mexay Corozom Corerckux Coranuctuyeckux Pec-
ny6mik 1 HapomHoit leMokpaTndeckoii Pecriy6imkoii MemeH o mpaBo-
BO¥ TTOMOIIN 110 TPaKIAHCKUM U YTOJIOBHBIM nejiaM (MockBa, 6 mekaopst
19851.);

11) Hdorosop Mexay Coro3om Corerckux Coranuctuyeckux Pec-
nyonuk u Pecnyonukoit Kyba o mpaBoBoil IMTOMOIIY T10 TpaXkJIaHCKUM,
ceMeitHBIM U yrojioBHBEIM nennaM (I'aBaHa, 28 HOs0pst 1984 1.);

12) Horosop mexmy Coio3om Coserckux Coumanucrnyeckux Pec-
nyosmk u TyHucckoil PeciyGiukoit o mpaBOBO¥ MOMOIIM IO TpaXkIaH-
CKUM U YToJIOBHBIM niesiaM (Mocksa, 26 utoHs 1984 1.);

13) Horosop Mmexmy Corozom Coserckux Cormanuctuuyeckux Pec-
nyosmk u Pecniyonukoit Kurp o mpaBoBo¥ MOMOIIK MO TPaXIAaHCKUM U
yrosioBHbIM jaejiaM (Mocksa, 19 sHBaps 1984 1.);

14) HoroBop mexny Corwosom Coperckux Coiuanuctudeckux Pec-
nyonuk n Yexocnosankoit Counanuctuyeckoii Pecryonukoii o mpaBo-
BO1 TTIOMOIIY 1 TIPABOBBIX OTHOIICHUSIX IT0 TPaXXTAHCKUM, CEMEWHBIM 1
yrosioBHbIM aejiam (MockBa, 12 aBrycta 1982 r.);

15) HoroBop mexay Corwosom Coerckux Coumanuctuyeckux Pecriy0-
JmK 1 Amxupckoit HaponHoit JleMokpatuyeckoii Pecriyonukoit o B3auM-
HOM OKa3aHUM TIpaBoBoi oMot (Amkup, 23 despans 1982 1.) u mp.

BaxxHoe 3HaueHUe B PETYJIMPOBAHUM CEMEWHBIX TIPABOOTHOIIEHW B
crpaHax — yjaeHax Coseta EBponbl umelor EBporneiickasi KOHBeHLIUST 00
yceiHOBIeHuM aetei (CtpacOypr, 24 anpens 1967 r.), EBponeiickast KOH-
BEHIIMS O IPU3HAHWM W WCIIOJTHEHUM PEIICHU B 00JacTH OIEKU Hal
JIeTbMU W BOCCTAHOBJIEHUsI omeku Haa aetbMu (JlrokcemOypr, 20 mas
1980 r.), EBporeiickass KOHBEHIIMsS O IMpPaBOBOM CTaTyce BHEOpayHBIX
neteir ETS Ne 085 (CrpacOypr, 15 okTs16ps 1975 r.) u ap.
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§ 2. 3akaruenue u pacmopaicerue Opaka c yuacmuem UHOCMPAHHBIX epaAHCOar

§ 2. 3AKTIOYEHUE U PACTOPXKEHUE BPAKA
C YUACTHEM MHOCTPAHHBIX TPAXKIAH Y JINI] BE3 TPAKIAHCTBA.
TTPABOOTHOIIEHNS MEXIY CYIIPYTAMU

OCOOEHHOCTH TIPABOBOTO PETYIIMPOBAHUS CEMEHMHBIX OTHOIICHUIA C
yJacTHieM WHOCTPAHIIEB OOYCJIOBJIEHEBI Pa3INYUsIMUA B HAlIMOHAJILHBIX,
PEJIUTUO3HBIX TPAIUIIMSIX FOCYIApCTB, B YACTHOCTU CYIIECTBYIOT pa3iny-
HbIe TPEOOBAHMS K JIMIIAM, BCTYIIAIOIIMM B Opak, K TOPSIAKY 3aKITI0YEHUS
¥ PaCTOpKEHMS Opaka, MMYIIeCTBEHHOMY PeXXUMY CYIIpyroB u mp. bpak,
3aKJTIOYEHHBII B OMHOM TOCYIapCTBe, MOXET OBITh HEe IIPU3HAH B IPYTOM,
B OBITY 3TO MUM€ET HaMMEHOBAHME «XPOMAIOIIUIA OpaK».

YcnoBus 1 MOPSIIOK 3aKIIOYEHMS, PACTOPKEHUsT Opaka, pU3HAHUS
Opaka HeOeHCTBUTEIBHBIM OIIPEACIISIIOTCS C TIOMOIIBIO KOJTM3MOHHBIX
HOpPM, T.€. HOPM, KOTOpBIE COAEPKAT OTCHUIKY K 3aKOHOHATEJIbCTBY OII-
penesieHHOro rocyaapcTBa. Takue HOPMBI MPEeTyCMOTPEHBI KaK MEXIy-
HApOIHBIMU TOTOBOpPaMM, TaK M BHYTPEHHUM 3aKOHOMATEJIbCTBOM, a
nmeHHo pasa. VII CemeitHoro Komekca.

CornacHo cr. 161 Kogekca o 6pake u cembe PCDOCP, neiicTBoBaB-
1Iero 10 BCTymuieHus B cuity CemeliHoro Koaekca, opaku B PCOCP He-
3aBMCHMO OT Tpa’kHaHCTBA JIMII, BCTYIABIIMX B Opak, 3aKJII0YaIucCh I10
COBETCKOMY 3aKOHOHATeNbCTBY. [IpMeHeHre WHOCTPAaHHOTO IIpaBa He
OBLIO TIPETyCMOTPEHO MIPEKHUM CEMEMHEBIM 3aKOHOIATETLCTBOM.

Cratba 156 CK P® mnpemycMaTpuBaeT OCOOCHHOCTH 3aKITIOYEHUS
Opaka ¢ THOCTpaHILIaMU U JTUIaMU 0e3 rpakaaHCTBa Ha TeppuTopuu Poc-
cuiickoit @enepatmu. [Ipy 3TOM pa3aMdaioTcs KOJUIM3NOHHBIE TIPUBSI3-
KU1, OTHOCAIIMECS K popMe, TOPSIIKY 3aKTI0oUueHusT Opaka (Tpoleccyaib-
HbI€ 0COOEHHOCTU) U €T0 YCIIOBUSIM (MaTepuaibHble 0COOEHHOCTH).

dopma ¥ nopamoK 3aKiIoYeHuss Gpaka Ha Teppurtopun Poccuiickoi
Denmepalyt oIpenesaIOTCs 3aKOHOmaTeIbeTBOM Poccuiickoit MDenepa-
oun, a UMeHHo TJ1. 3 @enepabHOTO 3aKoHA «O0 aKTax IpaskIaHCKOTO
COCTOSIHUSI». DTO O3HAYaeT, YTO OpaK IMOUIEKUT PETUCTPAIlMK B OpraHax
3aIlMCH aKTOB TPaXkIaHCKOTO cocTossHMS. bpak B penuruo3zHoli opme He
TMOPOXKIAeT IPAaBOBBIX ITOCICACTBUM, JaXe €CIU B CTpaHe TpaXXIaHCTBa
OpadyromIuxcs Takas ¢popMa JeTUTUMHA. [IpuCyTCTBIE CBUAETENIC Ipu
peructpauuu 6paka B Poccuu He TpebOyeTcsl HE3aBUCUMO OT UX HEO0OXO-
JUMOCTH IIPUCYTCTBUS B CTPaHe, TpaXIaHMHOM KOTOPOIA SIBIISIETCS JIULIO,
BCcTymampIee B 6pak. [Topsimok momadm 3asiBIeHUsI, CPOK, IO MCTCUYCHUN
KOTOPOTO TIPOM3BOMUTCSI PETUCTpALIMs OpakKa, a TaKKe HEBO3MOXKHOCTH
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perucTpainm opakKa yepes mpeacTaBUTeNs] — BCE 3TU OCOOEHHOCTH OITpe-
IeJISTIOTCST 3aKOoHomaTeIbcTBoM Poccuiickoit Memeparmu.

YcnoBus 3akimiodeHnsT Opaka Ha Ttepputopuun Poccuiickoit Menepa-
1IMU OTIPENENISIIOTCS TS KaXKaA0ro U3 JIMI, BCTYMAIOIIUX B OpaK, 3aKOHO-
JIaTeIbCTBOM TOCYIAapCTBa, TPaKIaHWUHOM KOTOPOTO JIMIIO SIBIIIETCS B
MOMEHT 3aKJIIoueHus Opaka, ¢ cobmonernueM tpedoBanwmii ct. 14 CK PO
B OTHOIIIEHUY OOCTOSITENILCTB, TIPETISITCTBYIONINX 3aKTIOUEHUIO Opaka.

Taxk, B OTHOIIEHWM MHOCTPAHHBIX IpaXdaH HOJIKHBI COOJIIOIATHCS
TpeboBaHUST 3aKOHOIATEILCTBA CTPaH, IpakiaHaMU KOTOPBIX OHU SIBJISI-
I0TCSI, 0 OpayHOM BO3pacTe, MPENsITCTBUSIX K 3akiIoyeHuto Opaka. Ha-
npumep, B BentukoOpuTaHuM XeHIIMHAM pa3pelieHo BCTyIaTh B Opak ¢
16 net. B Benukobpuranum n boirapum 3amnpeiieHbl 0paku MEXIy pOoi-
CTBEHHMKaMU BILIOTH 10 YETBEPTOM CTeNIeHU poacTsa. s perucrpaiuu
Opaka ¢ yJacTMeM WHOCTpPaHHEIX I'paxdgaH Ha TeppuTopnu Poccuiickoit
®Denepaniu HEOOXOIUM MTOKYMEHT, BBIIAHHBIN COOTBETCTBYIONIUM Opra-
HOM (KOHCYJILCTBOM), COAEPKaIIMi pa3pellieHre Ha BCTYIJIEHUE B Opax.

K Ttpe6oBanuam, npeaycMorpeHHbIM cT. 14 CK P®dD, kotoprie g0iK-
HBI COOJTIONATHCS M MPH 3aKIIOYCHUM Opaka ¢ MHOCTPAaHHBIMU TpakKia-
HaMU, OTHOCSITCS:

— HaJlMyue Ipyroro HepaCTOPrHyTOro Opaka;

— HeIeecIoCOOHOCTD;

— HaJm4Iue O0JIM3KOTO POICTBA;

— OTHOIIIEHUS TT0 YCHIHOBJIEHUIO.

Taxk, HampuMep, eciiv TpaxkIaHWH IOCyIapcTBa, TIe pa3pelieHbl IMo-
JIMTAaMHBIE Opaku, yKe COCTOMT B HEpaCTOPTHYTOM Opake, OpraHbl 3arca
Poccuiickoit Denepany OTKaXyT B pErUCTpaliiu Opaka.

B TOM ciydae, eciu Miio Hapsimy ¢ rpaXkIaHCTBOM MHOCTPAHHOTO TO-
cymapcTBa MMeeT rpaxaaHcTBo Poccuiickoit Depepalinu, K YCIOBUSIM
3aKJIIOYEHUS Opaka IpUMEHsIeTCsl 3aKOHoaaTeIbeTBO Poccuiickoit Mene-
pamuu. [lpy HaIWYMK y JIMIIA TPaXXIAHCTBA HECKOJIBKUX MHOCTPAHHBIX
rocyIapcTB MIPUMEHSIETCS TI0 BBIOOPY MAHHOTO JIMIIA 3aKOHOIATEhCTBO
OJIHOTO M3 3TUX rocyaapcTB. MecTo XUTeIbCTBa, MECTO POXKIECHUS HaH-
HOTO rpakIaHMHA He UMEIOT ITPAaBOBOIO 3HAYCHMSI.

MecTo XUTEILCTBA UMEET 3HAUCHWE TIPU OIpeneSieHNH YCIIOBUIA 3a-
KJTI0ueHUsT Opaka JuioM 0e3 TpakaaHCTBa Ha Tepputopun Poccuiickoi
®Denepanyu. YCIoBusI 3aKI0YeHNS OpaKa OIpenesIsTioTCs 3aKOHOIATE b~
CTBOM TOCYIapCTBa, B KOTOPOM 3TO JIMIIO UMEET ITOCTOSTHHOE MECTO XKM-
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teascTBa. B Poccuiickoit Denepaiii MECTO XXUTEJIbCTBA JIULIA O0€3 Ipaxk-
MAHCTBA OIPEIEIsIeTCS] B COOTBETCTBUM C pa3pellleHMeM Ha BpeMEHHOE
MPOXUBAaHWE WM BUIOM Ha XXUTEILCTBO B COOTBeTCTBUM ¢ Demepaib-
HBIM 3aKOHOM OT 25 mtojist 2002 1. Ne 115-P3 «O nmpaBoBOM MOJIOXEHUN
MHOCTPaHHBIX TpaxaaH B Poccniickoit @enepauum»'.

Bo Bcex ciryyasix 3aKimo4eHUs] Opaka WHOCTPAHHBIX TPaKIaH W JINII
0e3 TpakIaHCTBa HENb3s HE YYUTHIBATh TPEMSATCTBHI K BCTYIUICHUIO B
Opak, rmpenycMoTpeHHBIX cT. 14 CK PD.

B MexmyHapoIHBIX JOTOBOpaX O MPaBOBOM TTOMOIIM U ITPABOBBIX OT-
HOIIICHUSIX, B TOM YHCJIe TT0 CEMEWHBIM JIeJlaM, TakKe COomepsKaTcs KO-
JIM3NOHHBIE TIPUBS3KU, OTIPEIEIISIONINE YCIOBYSI U TIOPSIOK 3aKITIOUEHUST
Opaka, 3ayacTyl0 He CoBIajatole ¢ HopmMaMu CeMeHOro Kojekca.
Taxk, Hampumep, KoHBeHIIMS 0 TpaBOBOM MOMOIIY U MIPABOBBIX OTHOIIIE-
HUSIX TI0 TPAXKIAHCKUM, CEMEWHBIM U YTOJIOBHBIM mejaM (MUHCK, 22 sH-
Baps 1993 1.) B cT. 26 COAEPXUT KOJUIM3MOHHBIE TIPUBSI3KM, aHAJIOTUYHBIE
cT. 156 CK P®, a MMeHHO yCITOBHS 3aKJTIOUEHMST OpaKa ONpeaesIsTIoTCs TS
KaXIoro u3 OymyIIMX CyIpPyroB 3aKOHOAATEIhCTBOM JloroBapuparolieics
CTOpOHBI, TPaXXTaHMHOM KOTOPOIT OH SIBJISIETCS, a IUISI JINIT Oe3 rpakmaH-
CTBa — 3aKOHONaTeIbcTBOM JloroBapuBarotieiicsi CTOPOHBI, SIBJISIONIEH-
Cd WX TOCTOSSHHBIM MECTOM XUTelabcTBa. Kpome TOro, B OTHOIIEHUU
TPETSITCTBUYN K 3aKJTI0YEHUIO Opaka JOIKHBI ObITh COOMIOAEHBI TPeOOBa-
HUs 3aKoHomaTelbcTBa JloroBapuBatomeiicss CTOpOHBI, HA TEPPUTOPUU
KOTOpOI1 3aKJTtoyaeTcs Opak.

Hopwmui cT1. 22 Horosopa Mexay Coro3oMm CoeTckux ColManiucTuye-
ckux Pecniyoymmk n ®@unnsgHackoit Pecry6aukoil o TpaBoBOi 3aliuTe U
MPaBOBOI TOMOIIM MO TPaXTAHCKMM, CEMEHBIM W YTOJIOBHBIM IIejlaM
(Xenbcunku, 11 aBrycra 1978 r.)> NMPUMEHUTENBHO K YCJIOBHMAM 3aKJIIO-
yeHus1 Opaka rpaxkmaaH Jloroapupatomnxcs CTOPOH COAEpXKaT OTCBHUIKY
He K 3aKOHOAATENIbCTBY CTpaHBbI TpaXkTaHCTBA, a K 3aKOHOIATEILCTBY
Horopapusarorieiics CTOpOHBI, HA TEPPUTOPUN KOTOPOM 3aKITIOYAETCS
Opak, eciau XOTSI OB OMWH W3 BCTYIUBINMX B OpaK SIBJISIETCS TpaskIaHM-
HoM 3Toit JloroBapupatonieticsi CTOpOHBI WJIM MMEET Ha €€ TEPPUTOPUU
MECTOXUTEbCTBO. YUMTHIBASI IIPUOPUTET MEXIYHAPOIHBIX TOTOBOPOB

' C3 P®. 2002. Ne 30. Cr. 3032.
? Patucduunposan IMpesnanymom BepxosHoro Cosera CCCP 26 mapra 1980 r. // Be-
nomoctu Bepxosruoro Coseta CCCP. 1980. Ne 34(2056). Cr. 690.
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HaJa BHYTPEHHUM 3aKOHONATEILCTBOM, Ha3BaHHAas HOpMa IIpEBAIMPYET
Hap nosoxeHuamu cr. 156 CK PO.

Poccuiickoe 3akoHOMATETBCTBO MOTYCKAET 3aKJTI0YeHUE Ha TEPPUTO-
puu Poccuiickoit Denepanuu, a Takxke 3a pyoOeKOM TaK Ha3bIBAEMBIX
KOHCYJIBCKUX OpakoB, T.€. OpaKOB PErUCTPUPYEMBbIX TUTLIOMATUYECKUMU
WJIM KOHCYJIBCKUMH TIPEACTABUTEISIMU B COOTBETCTBUM C KOHCYITbCKUMU
koHBeHIMsIMU. Ecim rpaxknane P® mpoxXuBaloT 3a TpenesiaMu CTpaHHI,
OHM MOTYT 3aKJIIOUUTh OpaK B OAUILIOMAaTUYECKOM WJIM KOHCYJIbCKOM Y4-
pexnenun Poccuiickoit Menepanum. Ilpu 3ToOM KOHCY/IBCKUE YIpEXIe-
HUS TIPUMEHSIOT HOPMBI POCCUMCKOTO 3aKOHOIATEIHCTBA KaK B OTHOIIIE-
HUU (HopMBI, TAK U B OTHOIIEHWU YCJIOBUI 3aKJIOYeHUs1 Opaka (CT. 42
Koncynbckoro ycraBa CCCP; 11. 2 ITonoxeHus1 0 KOHCYJbCKOM yYpexk-
neHuu Poccuiickoit @epepaunu). CoracHo n. 3 cT. 4 denepaibHOro
3akoHa «O0 aKTax rpakIaHCKOTO COCTOSTHMST» TOCYJApCTBEHHAST PETHCT-
parusi aKToB T'PaXIaHCKOTO COCTOSTHUS TpakaaH P®, mpoxXuBaronmux 3a
npeneaamu tepputopun Poccuiickoit denepaniuu, Mpou3BOIUTCS KOH-
cylIbcKUMU yupexneHusimu Poccuiickoii denepaiiuu 3a mpeneiamMu Tep-
puropun Poccuiickoit Menmepalinit B COOTBETCTBNM ¢ HacTosmM Dene-
paJibHBIM 3aKOHOM. Kpome TOro, KOHCYJIbCKME YUPEXIEHUS TOJIKHBI
co0JII01aTh 3aKOHOAATEJILCTBO CTPAaHbI ITPEOBIBAHMS COIJIacCHO ab3. 9 1. 8
ITonoxeHnss 0 KOHCYILCKOM yupexneHun Poccuiickoit @eneparivin.

HNHocTpaHHBIE TpaxnaHe, MpOXHUBAIOLIWE Ha Tepputopuun Poccuii-
ckoii Menepaliii, MOTYT 3aKJII04aTh Opakv B CBOMX KOHCYJIBCKUX (IIU-
TuioMaTuyeckux) opraHax. KoHcynbckue 6paku MeXAy MHOCTPAaHHBIMU
rpaxkaaHaMy Ha TeppuTopun Poccuy prU3HAIOTCS MPU HAJIMYUY B COBO-
KYITHOCTH ABYX YCJIOBUM:

1) HanmuuuMe B3aMMHOCTH, YCTAHOBJIEHHOE€ BHYTPEHHMM 3aKOHOJa-
TEJIbCTBOM JIMOO MEXIYHAPOIHBIM 1OTOBOPOM;

2) HaIMYKe B MOMEHT 3aKJIIOUeHMs Opaka y JIUII, BCTYIAIOIIMX B Opak,
TpakIaHCTBA MHOCTPAHHOTO TOCYIApCTBA, HA3HAYMBIIIETO ITOCIIA W KOH-
cyna B Poccutiickoit @eneparuu (11. 2 ct. 157 CK).

IMpuHIMO B3aMHOCTY COCTOUT B TOM, YTO B TOCydapCTBE, KOTOPOE
Ha3HAYMJIO MOCJAa WM KOHCYJA, 3aperuCTpUpOBaBIIero Opak, IMpU3Ha-
IOTCS IEUCTBUTEILHBIMM OpaKu, 3aKJIIOUEHHEBIE B POCCUMCKUX TUIIIIOMA-
TUYECKUX MPEACTABUTEILCTBAX WJIM KOHCYJIBCKUX YIPEXKITEHUSX.

MHorna BBIAESIOT TPEThEe YCIOBUE, COIJTACHO KOTOPOMY 00a OyayIux
CYIIpyra JOJDKHBI MUMETh IPaXKIaHCTBO OJHOI0 MHOCTPAHHOIO TOCYIapCT-
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Ba, Ha3HAYMBILIETO MocCia Wwin KoHcyna B Poccuiickoit Menepanuu, T.e.
HE IOITyCKAIOTCSI CMEIIaHHBIE «KOHCYJIBbCKHE Opaki». OITHAKO TaKOe OT-
paHMYeHME He TIPETyCMOTPEHO OTAEIbHBIMU KOHBEHITUSIMU, B YaCTHOCTH
Koncynbckoit konBeHLMel Mexny Coro3om Coerckux CoumanncTuye-
ckux Pecnyonmuk um Pecny6onukoit Hukaparya (Mocksa, 19 mapra
1980 r.)'. Cormacuo cr. 37 KoHcynbckoii koHBeHInU Mexay Coo3oM
Cogerckux Coumanuctuyeckux Pecrybnuk u Typenkoil Pecnyonukoit
(AHkapa, 27 anpens 1988 1.)* KOHCYJl PETMCTPUPYET U PACTOPraeT Opaku
B paMKax, T03BOJICHHBIX 3aKOHOAATEJIbCTBOM TOCYIapCTBa IPEeOBIBAaHMUS,
MIpY YCJIIOBUU, YTO TI0 KpaltHelt Mepe OOWH U3 CYIIPYTOB SIBIISICTCST TpasK-
JTAHWHOM TIPEICTaBJIIEMOT0 TOCYIapCcTRa.

ITpaBoBOE MOJIOXEHWE KOHCYIBCKUX YUPEXKIECHUN PEeryIupyeTcsl Kak
MEXIyHapoOHBIMU HoroBopamu (BeHckasi KOHBEHIIMSI O KOHCYIBCKUX
cHomreHunsix (Bena, 24 ampenst 1963 T.), KOHCYJIbCKME KOHBEHIIUM), a
TaKkKe BHYTpeHHMM 3akoHonatelbcTBOM (KoHcynbckuM yctaom CCCP,
yTBepxKaeHHbIM YKazom IlIpesuauyma BepxoBHoro Coseta CCCP ot
25 mioHa 1976 1.3, TlojgoxeHneEM 0 KOHCYJILCKOM yupexiaeHuu Poccuii-
ckoit Menmepanu, yrBep:KIeHHBIM YKa3oM [IpesunenTa PP ot 5 HostOpst
1998 r. Ne 1330%. Tak, Hanpumep, B cooTBeTcTBUM C II. 4 cT. 7 KoHcyib-
ckoit kouBeHIIMM Mexay IIpaButeabctBoM Coro3a CoBerckux Conyanu-
ctnueckux Pecnyonmuk u IpaButensctBom CoennHeHHBIX [ITaToB AMe-
puku (Mocksa, 1 utoHst 1964 1.) B OYHKIIMKM KOHCYJIBCTB BXOIUT PETUCT-
palusI 3aKJII0UeHNsT U pacTOpXKEeHUsT OpakoB, €CIM 00a JInila, BCTyIaloIre
B Opak WM pacTopraolliue €ro, SBJSIOTCA TpaxkmaHaMU IpencTaBlisie-
MOTO TOCYIApCTBa, a TakXKe MpUEM 3asBICHUI, KAcaroIIUXCs CEMEITHBIX
OTHOIIIEHNH TpaskIaHWHA TIPEICTABISIEMOTO TOCYIapCTBa, KOTOPEIE MOTYT
MOTPeOOBATLCST COTIIACHO 3aKOHAM TIPEACTABIIIEMOTO TOCyIapCTBa, €Cu
3TO HE 3aMpelIaeTcsl 3aKOHOIATEILCTBOM rOCy1apCcTBa MPeObIBAHUS.

oo THUTEIBHOI JIeTaIM3allii KOHCYJIbCKUE Opaky He TPeOyIoT.

[Mpu3zHanme 3akimoyeHHOTO 3a Tpenenamu Poccuiickoit Memeparmu
Opaka JIeiCTBUTEeTbHBIM O3HAYaeT, YTo JaHHBIN Opak MMeeT Ha TeppUTO-

! Paruduumposana Ykasom Ilpesummyma Bepxosnoro Coseta CCCP or 5 suBaps
1982 1. Ne 6334-X. Berymuna B cuny 1 ampens 1982 r. // Bemomoctu BepxoBHoro CoBeta
CCCP. 1982. Ne 20.

? Patndbuumposana Bepxosasim Cosetom CCCP 4 aprycra 1989 r. // Bemomoctu Bep-
xoBHoro Cosera CCCP. 1990. Ne 1. Cr. 1.

3 BenomocTu Bepxosroro Cosera CCCP. 1976. Ne 27. Cr. 404.

4 C3 P®. 1998. Ne 45. Cr. 5509.
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puu Poccuiickoii denepaiuy Takyio Xe PUANYECKYI0 CUTY U TaK1e Xe
TPaBOBBIE TIOCIEACTBUSI, KaK W OpaK, 3aKIIOUEHHBIN HAa TEPPUTOPUUN
Poccuiickoit @enepamn.

Poccuiickue rpaxxnaHe MOryT 3aKitoyaTh Opakul He TOJIbKO B Poccuii-
ckoii Denepaliiy U ee KOHCYJTbCKUX YUPEXIEHUSIX 3a pyOeskoM, HO U B
KOMIIETEHTHBIX OpTaHax APYrux rocynapcts. st mpuzHaHus Opaka, 3a-
KJTIOYeHHOTO POCCUMCKUM TPAXKIAHWHOM 3a pyOeXkoM, MOJIKHBI COOJIIO-
JaTbCsl TPEOOBaHUSI 3aKOHOMAATENbCTBA CTPAaHBI pEerucTpanuu Opaka, a
takxke cT. 14 CK P®, B npoTMBHOM ciiydyae Opak He OygeT Mpu3HaH B
Poccuiickoit ®eneparum. Takum o6pazom, OyaeT mpu3HaH Opak, 3aKITo-
YEeHHBII B PEJINTMO3HOM (hopMe B TeX CTpaHaX, e Takas opma Ipupas-
HUBAETCsl K TOCyoapCcTBEHHOU peructpauvu (Harpumep, B BenmkoOpu-
taHuu, Ha Kumpe, MajbpTe 1 Ip.) WIK SBISIETCS eTMHCTBEHHON (hopMoii
npu3zHaHus Opaka rocynapctsoM (Eruner, Upan). Het nmpenarcTBuii mis
peructpauuu B Mcnanum unu Ilepy 6paka mo moBepeHHOCTU. B To xe
BpeMsI TaXe €CJIM B CTpaHe 3aKJIIOYeHMsT Opaka pa3pelleH MOJUTaMHbIN
Opak, To Opak rpaxnanuHa P® mpu ycioBuu, 4TO NpeAbIAYIIMiA HE pac-
TOPTHYT, He OyneT mpusHaH B Poccutickoit @eneparuu.

B KOHCY/IbCKMX KOHBEHIMSX WHOTIA TIpeIyCMaTpUBaeTCs 00s3aH-
HOCTb KOHCYJIBCKUX OPTaHOB BECTH YYET 3aKJIIOYEHUS U PACTOPKEHUS
OpakoB, COBEPILEHHBIX C Y4acCTUEM TIpaxIaH TrOCydapCcTBa, Ha3HAYUB-
mero koHcyna. Tak, Harmpumep, cT. 33 KoHCyThCKOM KOHBEHIIUM MEXTY
Corozom Coserckux Cormanuctuyeckux Pecnyonuk u Anonueit (To-
k1o, 29 mionsa 1966 r.)! npenycmaTpuBaeT 06s3aHHOCTA BECTU YYET CO-
BEPLIEHHBIX COTJIACHO 3aKOHOAATETbCTBY TOCYIapCcTBa MpedbiBaHus Opa-
KOB ¥ Pa3BOIOB U TIOJTy4aTh O HUX YBEIOMJIEHUS, €CJIM TI0 KpaliHeil Mepe
OITHO M3 JIWII, BCTYIAIOINX B OpaK WIM pacTOPTraiolInX Opak, sBISIETCS
rpakIaHWHOM TIPEICTABISIEMOTO FOCyAapCTBa.

bpaxu nHOCTpaHHBIX TpaxkaaH, Jull 0e3 TpaXXIaHCTBa, 3aKTIOYEHHBIE
3a mpenenamu Poccuiickoit Penepanun, Takke mpusHaioTcs B Poccnii-
ckoit Menepanun coraacHo 11. 2 ¢T. 158 CK P® npu ycimoBnu cobmone-
HUSI 3aKOHOJATENbCTBA TOCYAAPCTBA, HA TEPPUTOPUU KOTOPOTO OHU 3a-
kmoueHsl. Tak, Harpumep, B Poccuu OyneTt npu3HaH MOJIMTraMHBIN Opak,
3aKJTIOYEHHBIN TpaxknaHaMul Erunta wim Cupun.

! Parucdurmposana Ykasom Ipesunnyma BepxosHoro Cosera CCCP 18 wions 1967 r.
Ne 1717-VI11, TpaBurensctBom Anonvu — 21 utons 1967 r. Berymmna B cuty 23 aBrycra
1967 r. // Bemomoctn BepxoBHoro Coseta CCCP. 1967. Ne 32. Cr. 437.
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bpaku, 3ak0uyeHHBIE ¢ yYacTHEM MHOCTPAHHBIX TpaxkiaaH, JTUIL 0e3
rpaxXXgaHCTBA WUIM MEXIY POCCUMCKMMM TpaxkgaHaMHU 3a IIpeaeiaMu
Poccuiickoii @enepaniiy, MOTYT OBITh TTPU3HAHBI HEAEHWCTBUTEIbHBI-
mu. HenelicTBUTENIbHOCTD Opaka, 3aKJIIOYEHHOTo Ha TeppuTopuu Poc-
cuiickoit Penepaliuy WK 3a ee MpeaesiaMu, OoIpeaessaeTcs 3aKoHoAa -
TEeJILCTBOM, KOTOPOE IPHUMEHSIIOCHh TP 3aKII0UYeHUN Opaka OTHOCH-
TEJIbHO TeX OOCTOSITeNIbCTB, KOTOpBIE IMOCIYXWIU OCHOBAaHUEM IS
npu3HaHus Opaka HeAelCTBUTEIbHBIM. HampuMep, eciiu B COOTBETCT-
BuM ¢ 1. 2 cT. 156 CK P®D n0oKHBI ObLIN OBITH COOJIIOAEHBI TPEOOBA-
Hus ct. 14 CK P®, TO 1ipu nx HECOOTIOJEHNU TIPUMEHSIETCS 3aKOHO-
narenbeTBO Poccuiickoii @enepaiiny o Mpu3HaAaHUM Opaka HeoeWCTBU-
TeJIbHBIM. AHAJIOTUYHBIE HOPMBI COAEPXKATCI B MEXIYHApOIHBIX
nporosopax. CornacHo cT. 30 KonBeHIIMM 0 TTpaBOBOil TOMOIIY U TIpa-
BOBBIX OTHOIICHMAX 110 TPaXTaHCKUM, CEMEHHBIM U YTOJOBHBIM [IE-
Jam (MuHck, 22 gaBaps 1993 r.) mo nemaM o mMpu3HaHUU Opaka He-
NEeUCTBUTEbHBIM TIPUMEHSIETCSI 3aKOHOIaTelabCcTBO JloroBapupaio-
meicss CTOpOHBI, KOTOPOE B COOTBETCTBMU cO cT. 26 KoHBeHLUU
MPUMEHSUIOCH TP 3aKJII0YeHUH OpaKa.

IIporeccyanbHBIll MOPSIIOK TPU3HAHUS Opaka HeleCTBUTETbHBIM
TMOMUMHSIETCS 3aKOHOMATEJIbCTBY TOM CTpaHbl, KOMIIETEHTHBII OpraH
KOTOpPOIi paccMaTpuBaeT HaHHBINM criop. PelieHue cyma o mpu3HAHUU
Opaka HemeilCTBUTEIbHBIM OyIeT IPU3HABATHCSI HAa TEPPUTOPUU HHO-
CTPaHHOTO TOCYIapCTBa Ha OCHOBAHWM MEXIYHAPOTHBIX JTOTOBOPOB.
Tak, B coorBeTcTBuu ¢ 1. 1 cT. 409 I'TIK P® perreHuss nHOCTpaHHBIX
CYIIOB, B TOM YMCJIE PEIICHUS 00 YTBEPXIEHUM MUPOBBIX COIIAIIIEHUHA,
MpU3HAIOTCI W ucnoyHsTcs B Poccuiickoit Denepanuu, ecnm 3T0
MPeayCMOTPEHO MeXIyHapoIHBIM moroBopoMm Poccuiickoit Penepa-
uu. [Tockonbky c1. 159 CK P® He comepXUT yKa3aHMs Ha TIpU3HAHUE
MHOCTPaHHBIX PEIIEHUI 0 HEIeHCTBUTEIbHOCTU Opaka, BBIHECEHHBIX B
rocygapcTBax, ¢ KOTOpsIMU Poccust He mMeeT MeXXIyHapOIHBIX JOTOBO-
pOB, TIpemycMaTpUBAIOIINX MTPU3HAHKE, BOBHUKAET BOIPOC O BO3MOX-
HOCTH TaKOro Mpu3HaHMs. B CBSI3M ¢ 3TUM XOTenoch Obl MOIAepXkKaTh
no3unuio .M. Ky3HeloBoii1, cuuTaloiieii, 4To BO3MOXHOCTb TIpU3Ha-
HUsI MOXeT ObITh 060CHOBaHA HOpMOIi ¢T. 156 CK P®d, B cooTBeTCTBUM
C KOTOpOW 3aKJIIOUEHHBIE 3a TpaHULlel Opaku MPU3HAIOTCS AEHCTBU-
TeabHbIMU B Poccun. EnBa nu ObL10 OBl MpaBUIBbHO, MPU3HAB 3aKJIIO-
YEeHHBIN 3a TpaHulIeil OpaK JeiCTBUTENbHBIM, TPOAOIXKATh CYUTATh €TI0
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TaKOBBIM B CJIy4ae BBIHECEHUS BIIOCJIENCTBUM 3a IPAHMIICH pEIIeHUS O
TIPU3HAHUY €TO HENEHCTBUTEIBHBIM .

K tomy xe cormacHo cT. 415 TTIK P® B Poccuiickoit ®Penepanumn
MPU3HAIOTCS HE TpeOylollKe BCAEACTBME CBOErO CoAepKaHUS HajbHEeil-
1IIeTO IMPOU3BOCTBA PEIICHUSI MHOCTPAHHBIX CYIOB:

— O pacTOp:K€HWHU WM MPU3HAHNU HeAeCTBUTEIEHEIM Opaka MeXKIy
POCCUICKMM TpaXTaHWHOM W WHOCTPAHHBIM TPaKIaHUHOM, €CJIM B MO-
MEHT PacCMOTPEHUs Neia XOTs Obl ONWH W3 CYIPYrOB NMPOXWBAI BHE
npeneiaoB Poccuiickoit Deaepainu;

— O pacTOp:KeHUHU WM MPU3HAHUU HeAeCTBUTEIIEHBIM OpaKa MeXKIy
POCCUICKMMM TpaXknaHaMM, eclii oba Cyrpyra B MOMEHT pPacCCMOTPEHUS
JieJia MpOXWBaJu BHe TipeaesioB Poccuiickoii Penepanuu.

PacTtopskeHue O6paka ¢ yyacTueM MHOCTPAHHBIX TpaXkIaH TakKe UMEeT
HekoTopble ocobeHHocTu. [lpu pactopxxeHun Ha tepputopuu Poccuii-
ckoii Deneparinyt 6pakoB MEXIY POCCUNCKMMU TpakIaHaAMU U MHOCTPaH-
HBIMM TpaxKIaHaMU, a TaKK€ WHOCTPAHHBIMM TpaXkIaHaMM MeEXTy coOoi
Bcerga IMpUMEHSIETCSl poccHiickoe 3akoHomatenbcTBO (I 1 c¢T. 160 CK).
B 10 Xe BpeMs mHOE MOXET OBITh IPEAYCMOTPEHO MEXIYHAPOIHBIMHU
JIOTOBOpaMu, B YaCTHOCTHU, coriacHo 1. 1 cT. 28 KoHBeHLIMM O MpaBOBOIt
TIOMOIIY U MPABOBbIX OTHOIIEHUSX MO I'PpakAaHCKUM, CEMEMHBIM U yTO-
JIoBHBIM AenaM (MwuHCcK, 22 sHBaps 1993 1.) mo geigamM o pacTOp:KeHUU
Opaka IpuMeHsieTcsT 3aKoHomaTeabcTBO doropapusaronieiicss CTOPOHHI,
rpaxkIaHaMu KOTOPO SIBJITIOTCSI CYTTPYTH Ha MOMEHT TTOauy 3asTBJICHUST.
Takum oOpa3oM, TIpu pacTopXXeHUU Opaka Ha TeppuTopuu Poccuiickoit
Menepaumu cynpyramu — rpaxgaHamu ctpad CHIT mpuMeHeHuio mom-
JIEXXUT HE POCCUNCKOE 3aKOHOMATENIbCTBO, a 3aKOHOAATEIbCTBO CTPAHbI
WX TpaXJaHCTBA. DTO TIPaBUJIO TIPUMEHSIETCS B TOM CIIy4yae, eClId CYyII-
DPYTM MMEIOT TPaXIaHCTBO OQHOIO rocyaapcTra. M TOJbKO B TOM cllyyae,
€ClId OMUH U3 CYIPYIOB SIBJISIETCS TpaskIaHUHOM ofHOoM JloroBapuparo-
meiics CTopoHBI, a BTOpoit — apyroit [Jdoroapusarorreiics CTOpPOHEHI,
MpUMeHsIeTCs 3aKoHoaTeIbcTBO JloroBapuBatolieiics CTOpOHBI, yIpex-
JIeHUe KOTOPOil paccMaTpUBaeT IEJI0 O paCTOPXKEHUU Opaka.

CrielimajabHbIe HOPMBI O PacTOpXKeHUM Opaka comepKaTcs B ABYCTO-
POHHUX IIOTOBOpPAxX O IIPABOBOIl IOMOINM M IIPABOBBIX OTHOIIEHUSAX C
bonrapueii, Benrpueii, BeerHamom, Ilonbiieit, DcToHuer u Ipyrumu

! KommenTapuii k CemeitHomy komekcy Poccuiickoit ®enepauyun (moctaTeiiHbli) /
Ton pen. .M. Kysunenooii. M.: BEK, 1996 // CI1C «KoncynbrantIlmoc».
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rocygapctBaMu. Tak, HampumMep, coraacHo cT. 28 Jlorosopa mexny Poc-
cuiickoit Meneparueit 1 DcToHCKON PecrybimKoii o ipaBoOBO TTOMOTITN
¥ TIPaBOBBIX OTHOIIEHUSAX IO TPaXTAaHCKUM, CEMEWHBIM U YTOJIOBHEIM
nenam (Mocksa, 26 sHBaps 1993 r.)! mo nenam o pactopkeHuM Opaka
MIPUMEHSIETCS 3aKOHOIATEILCTBO U KOMIIETEHTHBI yupexneHus Jlorosa-
puBatomeiicss CTOpOHBI, TpaskIaHAMN KOTOPOU CYIIPYTH OBITA B MOMEHT
rmofauu 3asBiieHusI. Eciu cynpyrn MMEIoT MECTOXUTEBCTBO HA TEPPU-
Topuu apyroii JloroBapusatoieiicas CTOpOHbI, KOMIIETEHTHBI TaKXKe y4-
pexneHus atoii Jloropapusatonieiicss CTOpPOHHI.

Ecau Ha MOMEHT Tmomauu 3asBJIICHUSI O PACTOPKEHUN Opaka OOUH W3
CYTIPYTOB SBJSETCS TpaXJaHUHOM ofaHoU JloroBapupatoieiicsi Ctopo-
HBI, a BTOpoi — Apyroil JJoroeapusarwiueiicsi CTOPOHBI ¥ OAWH U3 HUX
MPOXWBAET HA TEPPUTOPUU OIHOM, a BTOPOM — HA TEPPUTOPUU IPYroOM
Horopapusarorieiics CTOPOHBI, TO KOMIIETEHTHBI YIPEKICHHUS OOEHX
Horosapusatomuxcst CtopoH. [1py 3ToM 00a ydpexneHus MpUMEHSIOT
3aKOHOAATEJIbCTBO CBOETO FOCYyIapCTBa.

ITo nenam o mpu3HAHUM OpakKa HeAeHCTBUTEIFHBIM IPUMEHSIETCS 3a-
KOHOHaTeIbCTBO JloroBapmBatomieiics CTOPOHBI, KOTOPOE B COOTBETCT-
BMU CO CT. 26 KOHBEHIIMY O MPaBOBOi MOMOIIM U MPABOBBIX OTHOIIEHM-
SIX T10 TpaXkKIaHCKUM, CEMEMHBIM U YroJIOBHbIM AenaM (MuHcK, 22 sHBa-
ps 1993 r.) mpuMeHSLTIOCH TIPY 3aKJIIOUeHUU Opaka.

Bpaku ¢ MHOCTpaHHBIMM TpakgaHAMU MOTYT PacTOPTaThbCs B KOH-
cynbcTBax Poccuiickoit Denepaiiny B Tex ciydasix, Koraa 1o 3aKOHO/a-
TeapcTBY Poccuiickoit @Penepaliuu AOMyCKaeTcsl pacTOpxkeHue Opaka B
opraHax 3aITiMcy aKTOB IPaXKTaHCKOTO COCTOSTHUS.

3a mpegenmamu Poccum Bo3MOXHA CHTyalldsl, KOIJa MHOCTpaHell, B
TOM 4YHCJIe POCCUUCKUI TpaxkIaHWH, HE MOXET pacTOPrHyTh Opak Iio
CBOEI MHUIIMATHBE, HAIlpMMep, XEHIIMHbI OrpaHWYEHbl B IIpaBe pac-
TopraTh Opak B MyCyJIbMaHCKUX cTpaHax. [1pu atom rpaxkganunH Poccuii-
ckoit Penepay BIIpaBe PaCTOPTHYTH OpaK C IIPOXUBAIOIINM 3a TIpee-
namu Tepputopun Poccuiickoit @Denepaliii CynpyroM HE3aBUCHUMO OT
ero rpaxmaHcTBa B cyne Poccuiickoit denepaiuy 1160 B AMIUIOMATHYE-
CKUX TIPENCTaBUTENbCTBAX (KOHCYJIBCKUX YyupexneHusx) Poccuiickoit
Denmepanmu, B clydasx, KOTIa POCCUMCKUAM 3aKOHOAATEIBCTBOM IIOITYC-

! Parucduumposan Poccuiickoit Menepanmeii PenepalbHBIM 3aKOHOM OT 5 aBrycra
1994 1. Ne 20-®3. Berymun B cuury 20 mapta 1995 1. // C3 PD. 1998. Ne 2. Cr. 229.
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KaeTcs pacTopXkeHue Opaka B opraHax 3aIllCH aKTOB T'PaskIaHCKOTO CO-
crosaMs (11. 2 c1. 160 CK).

CornacHo 11. 8 4. 3 cT. 402 I'TIK P® cynbr B Poccuiickoit @enepanumn
BIIpaBe paccMaTpMBaTh Jejla C yyacTMeM WMHOCTPAaHHBIX JIUIL B Cllyyae,
€CIIA TI0 JIeJTy O pacTOopsKeHHU Opaka MCTeI] UMEET MECTO XXUTEJIbCTBA B
Poccuiickoit Memepany MM XOTs ObI OMUH U3 CYIIPYTOB SIBJISIETCS POC-
CUMCKMM TpakIaHWHOM.

B cootBerctBuu ¢ 1. 3 4. 1 c¢t. 403 TTIK P® K uckiIounuTeIbHOM 1O -
cymHoCTH cynoB B Poccuiickoit Denepaliii OTHOCSITCSA AeJia O pacTOpXKe-
HUM Opaka POCCHUMCKMX TpaXmaH ¢ WHOCTPAHHBIMM TpaXIaHAMU WA
JiaMu 6e3 rpakIaHCTBa, €civ 00a Cympyra MUMEIT MECTO KUTEbCTBA B
Poccuiickoit @eneparvin.

B coorBerctBuu ¢ m. 3 ct. 160 CK P® pacropxkeHue Opaka MexXIy
rpaxxnanamu Poccutickoit @eneparmu b0 pacTopxkeHue Opaka MexmIy
rpaxkxnaHamu Poccuiickoit @epepalini 1 MHOCTPAHHBIMU TpakIaHAMU
WIM TUIIaMU 0€3 IrpakJaHCTBa, COBEPILIEHHBIE 3a MpeneaMUu TEPPUTOPUK
Poccuiickoit @eaepannu ¢ COOMIOAEHUEM 3aKOHOAATEIbCTBA COOTBETCT-
BYIOILIETO MHOCTPAHHOTO TOCYIAapCTBA O KOMIIETEHIINA OPTAHOB, IIPUHM-
MaBIIUX PEIIEHUSI O PACTOPXKEHUU Opaka, U moajiexalieM NpUMEeHEHUIO
MpU pacTOp>XeHUU Opaka 3aKOHOAATEJIbCTBE, MPU3HAETCS NENCTBUTEb-
HBeIM B Poccniickoit ®enepaini.

PacTopxeHue Opaka MeX1y MHOCTPAaHHBIMU TpaXaaHaMu, COBEp-
IIeHHOEe 3a TpemeslaMu TeppuTopumn Poccuiickoit Demepaunu, mpu-
3HaeTCs NelcTBUTENbHBIM B Poccuiickoit ®deaepaliid B CIEIYIOIINX
cayJasix:

1) ecmu coOMIONEHO 3aKOHONATENIBCTBO COOTBETCTBYIOIIEIO WMHO-
CTPaHHOTO TOCY/IapCTBa O KOMIIETEHIIMH OPTaHOB, TPUHUMABIIINX pellle-
HUS O pacTOpXKEHMU Opaka;

2) eciu COOJIONEHO 3aKOHOMATEIbCTBO, Mojiexallee MpUMEHEHUIO
TPU pacTOPXKEHUU Opaka.

3akmoueHue Opaka BO BCEX TOCYAapCTBaX MOPOXAAET, a pacTOpKe-
HUE — TIpeKpallaeT MPaBOOTHOIIEHUS MexXay cynpyramu. CeMenHbIi
KOIEKC, a Takke KOHBEHIIMU U OBYCTOPOHHME MOTOBOPHI O IIPAaBOBOI
TIOMOIIY ¥ TIPABOBBIX OTHOIICHUSIX IT0 CEMEMHBIM AeJIaM IIpeIrycMaTpy-
BAIOT KOJIJIM3MOHHBIE TTPUBS3KY ITPUMEHUTENIEHO K OTIpeeSIEHUIO TIpaBa,
nojjiexarniero IpUMeHEeHUIO K JUYHBIM HEMMYIIECTBEHHbIM U UMYIIECT-
BEHHBIM OTHOIIIEHUSIM CYIIPYroB. OCHOBHBIMU MEXIYHAPOIHBIMU TIPUH-
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LIUTIaMU B 3TOH cdepe SBISIOTCS TPUHLMITBI HALIMOHAIIBHOTO peXXruMa 1
paBEHCTBA TTPaB MY>KUYMHBI U KEHIITUHBI.

CornacHo ct. 161 CK P® nuyHble HEMMYIIeCTBEHHBIE M MMYIIIECT-
BEHHbBIE TTpaBa U O0SI3aHHOCTU CYTIPYTOB OTPENENsIOTCS 3aKOHOMATENb-
CTBOM TOCYyIapCTBa, HAa TEPPUTOPUU KOTOPOTO OHU MUMEIOT COBMECTHOE
MECTO XUTEJIbCTBA, a TP €T0 OTCYTCTBUU — 3aKOHOMNATEIHCTBOM TOCY-
JApCTBa, Ha TEPPUTOPUU KOTOPOTO OHU MMENM TOCJIeTHee COBMECTHOE
MECTO XWTEbCTBA. EcliM Cymnpyru He MMEIOT U HE UMENd COBMECTHOTO
M€CTa KUTEJNIbCTBA, TO MPABOOTHOIIEHUS PETYIUPYIOTCS 3aKOHOAATEhb-
ctBoM Poccuiickoit ®enepanmu. Tak, Hanpumep, B Poccuiickoit Meme-
paly M3MeHeHHWe TPaKIaHCTBA, MECTa XKUTEIbCTBA, MECTa TIPEObIBAHUS
OTHUM W3 CYMNPYroB HE BIMSIET HA MpaBOBOE TMosioxkeHue npyroro. Co-
racHo cT. 8 MenepanbHoro 3akoHa ot 31 mast 2002 1. Ne 62-®3 «O rpa-
xknancTBe Poccuiickoii Mepepaiivn» 3aKI0YeHNE WIM PACTOPXKeHUe Opaka
Mexny rpaxaaHnHoM Poccuiickoit @eneparvi U JIMIIOM, HE MMEIOIIM
rpaxknaHcTBa Poccuiickoit @enepaiivv, He BeyeT 3a co0Oil U3MEHEHUe
TPAXIAHCTBA YKa3aHHBIX JUL. VI3MeHeHre rpaXaaHCcTBa OHUM U3 CYTIpY-
TOB He BJIEUET 332 COO0I M3MEHEHNE IPaKIaHCTBA APYTOTO CYTIpYTa.

CeMeifHBIM KOIEKCOM 0C000 PETYJIMPYIOTCS BOMIPOCH! 3aKJTIOYEHUS
OpayHOro OroBOpA U COTrJAllleHUs1 00 yruiate anuMeHToB. Cyrpyru, He
WMeloII1e OOIIEr0 TPaKAAHCTBA WJIM COBMECTHOTO MECTa YXUTEbCTBA,
MOTYT M30paTh 3aKOHOAATEThCTBO, TOJyIEXKAIllee MPUMEHEHUIO K WX
OpayHOMY IOTOBOpPY. DTO MOJDKHO OBITH IMPETyCMOTPEHO B JOTOBOPE.
Cynipyru MoryT u30paTh 3aKOHOATENBCTBO JIIO00W CTpaHbI, a HE TOJIBKO
TeX CTpaH, TPaXAaHAMU KOTOPBIX OHM SIBJISIIOTCS WJIM B KOTOPBIX OHU
npoxuBaioT. TpeboBaHUs K ¢opMe JOTOBOpa MOTYMHSIIOTCS 3aKOHOIA-
TEJILCTBY TOM CTPAHBI, TJIe OH COBEPIIIAETCSI.

WNHbIe KOTM3MOHHBIE IPUBSI3KU MOTYT OBITh MTPETYCMOTPEHBI MEX-
JTYHapOIHBIMU ToroBopamu. B yactHocTu, KoHBeHUMs o mnpase, mpume-
HIMOM K peXnMaM cobctBeHHocTH cyripyros (I'aara, 14 mapra 1978 1.)",
YCTaHABJIMBAET, YTO PEXWM COOCTBEHHOCTH CYIIPYTOB DETYJIMPYETCS
BHYTPEHHUM TIPaBOM, OIPENEJIEHHBIM CynpyramMu no 6paka. Ilpu stom
CYTIPYTM MOTYT OIpPENeNsITh TOJIbKO OJHO TMPaBO, KOTOPOE TTPUMEHSIETCS
KO BcCeil X COOCTBEHHOCTU:

1) mpaBo J1000T0 TOCYAapCTBa, TPAXKTAHUHOM KOTOPOTO SIBJISIETCS
OITVH U3 CYIIPYTOB BO BPEMSI TAKOTO OTPENETCHUS;

! Poccwmiickast Denepalns He ydacTByeT B JaHHOM KoHBeHIMH.
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2) mpaBO TOrO TOCYIApCTBa, B KOTOPOM OIMH U3 CYIIPYTOB UMEET CBOE
00BIYHOE MECTOXHUTEITHLCTBO BO BPEMSI TAKOTO OIIpeAeICHNSI;

3) mpaBO TOCymapcTBa, B KOTOPOM OJIWH M3 CYIIPYTOB NpHOOpeTaeT
HOBOE MECTOXMUTEIbCTBO ITOCye Opaka.

ITynxr 2 cr. 27 Jorosopa mexny Poccuiickoit @eneparivieitr 1 DCTOH-
ckoif Pecrmy0nmKoit 0 TIpaBOBO ITOMOIIM U MPABOBBIX OTHOIIEHUSX II0
rpaXIaHCKMM, CEMEWHBIM W YroJIOBHBEIM nejiaM (MockBa, 26 sTHBaps
1993 r.) ycTaHaB/IMBaeT KOJJIM3MOHHYIO MTPUBS3KY K 3aKOHY CTpaHbI rpa-
KOaHCTBa. EcM oguH M3 CyNMpyroB IPOXWBAaeT HAa TEPPUTOPUMU OTHOM
Horopapusarorieiicss CTOPOHEI, a BTOPOil — Ha TeppuTOpHum npyroit Ho-
roBapuBatonieiicss CTOpOHBI U TIPUTOM 00a CyIpyra UMeIoT OJTHO U TO e
TPaXXIAHCTBO, TO MX JIMYHBIE U MMYIIECTBEHHbIE TTPABOOTHOIIEHUS OIl-
penenstoTcsl 3aKoHomaTeabcTBOM Toi JloroBapuBatomeiica CTOPOHHI,
rpaXkgaHaM1 KOTOPOI OHU SIBJISTIOTCS.

PasHble TTpaBoOBBIE PEXUMBI MPEAYCMOTPEHBI B OTHOIIEHUM WUMYIIE-
CTBa CyIIPYIOB, HAXXUTOTO B Ieprof 6paka. HekoTopble UMyIIeCTBEHHbIE
¥ INYHBbIE HEMMYIIIECTBEHHBIE OTHOIIIEHMS CYIIPYTOB IMMOAPOOHO YperyiIu-
pOBaHBI B OMHOI CTpaHe 1 He PeTryIupyroTCs B Apyrux. Hampumep, B cBsI-
3 C TIPUHSTUEM YacTH 4eTBepTOoi [ paskmaHCKOTro KoJeKca aKTyaTbHBIMU
IUUIS. Hallleil cTpaHbl SBISIOTCS BOIPOCH! MPABOBOTO PeXXMMa UCKIIOYM-
TeJIbHBIX IIPaB Ha 00bEKTHI MHTEJUIEKTYaJIbHON COOCTBEHHOCTH B UMYIIIE-
CcTBe cympyroB. Poccuiickoe 3aKOHOTATEIBCTBO OCTABISICT JAaHHBIE BO-
TPOCHI HE YPETYJIMPOBAHHBIMUA HU CEMEMHBIM, HY TPaKIaHCKUM 3aKOHO-
nateabCcTBOM. CeMelHBIi KOJIEKC OrpaHUYMBaeTCS YCTAaHOBJIEHHWEM
pexyrMa OOIIIHOCTHU JOXOI0B CYIIPYTOB, IMOIYYEHHBIX OT pe3yIbTaTOB UH-
TeJutekTyasibHOM AestenbHocTr (1. 2 cr. 34 CK). 3a pybexom curtyaimust
HecKkoJibko nHag. Tak, ct. L. 121-9 Konexkca nHTeIeKTyaaIbHOR COOCT-
BeHHOCTM DpaHIMM TpeTycMaTpUBAET, UYTO IPAaBO PACKPHITh IPOU3BE-
IeHue, ONPeNeUTh YCIOBUS €T0 MCITOJIb30BaHUS M OXPaHBI €ro 1IeJIOCT-
HOCTH OCTaeTCsI MPUHAIIEXKAIINM CYIIPYTY, KOTOPHII SIBJIIETCSI aBTOPOM,
WA CYTIPYTY, KOTOPBIA MpuoOpes Takue MpaBa. DTO MPaBO HE MOXET
BXOIUTh B MpPUAAHOE, MPUOOpPETaThCs KakK oO0llee MMYIIEeCTBO, a BIIO-
CJIEICTBUU MPUOOpeTaThcs KakK oOlee UMYIIeCTBO. JleHeKHbIe JOXOIbI,
TOJTy4YaeMbIe OT MCIOJIb30BAaHMSI ITPOM3BEACHNS MHTEJUIEKTA WX OT ITO0JI-
HOM WJIM YaCTUYHOM YCTYIKM TIpaBa Ha MCITIOJb30BaHUE, PETYIUPYIOTCS
OOIIMMM HOPMaMM 3aKOHa, MPUMEHUMOro K OpauyHbIM OTHOIIEHMSIM,
€CJId TOJIbKO OHU IPHOOPETEHHI BO BpeMs Opaka; TO Xe caMoe TIPUMEHSI -
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eTcd K cOepeXeHUsM, CIEeJIaHHBIM Ha OCHOBe Takoro pacuera'. Cra-
Ths 458 I'paxkmanckoro komekca KBebeka ompenesnsier, 4To TipaBa Ha WMH-
TEJUIEKTYaJIbHYIO W TIPOMBIIIJIEHHYIO COOCTBEHHOCTD SIBJISTIOTCS JIMYHBIM
WMYIIECTBOM, HO BCE BO3HUKAIOUIWE W3 HUX TUIOABI U JOXOIBI, TTPUYM-
TalolMEeCs WJIU TIOJy4eHHbIE BO BpeMsl NEWCTBUSI pexuma, — Ipuodpe-
TEHHBIM, T.€. OOIIIUM, UMYIIIECTBOM.

CrieryeT yJecTh, 4TO CYIPYT¥ B OTHOIIEHMSX, BOSHUKAIONIUX TI0 TI0-
BOZY PE3YJIbTaTOB WHTEJUIEKTYAIbHOU NEATETbHOCTH, SIBISIIOTCS Pa3HbI-
MU CyOBEKTaMU TTPABOOTHOLIEHUI U MOCKOJIbKY UCKITIOUNTEIbHBIE TTPaBa
TMPUHAJIEXAT CO3[ATeNNI0 O0BEKTAa WHTENIEKTYyaThbHON COOCTBEHHOCTH,
TO B 00IIlee COBMECTHOE UMYIIIECTBO CYIPYTOB UCKITIOUUTEIbHBIE TIPaBa He
BXOmAT. B To ke Bpems Cynpyru MOTyT TpUOOPECTH MpaBa Ha UCITOb30Ba-
HUE O00BEKTa B CUIIy JOTOBOpPA WJIM YKa3aHWUs 3aKOHA, HAllpUMep B CUITY
COABTOPCTBA WJIH TTPU MIPUOOPETEHNH TIpaBa Ha TMOTyYeHe ITaTeHTa.

B mensix HemomyIeHsT pa3IMIHOTO TOJIKOBAHMS TTPABOBOTO PEeXUMa
HUCKJTIOYUTENIbHBIX NPAaB Ha OOBEKTHI MHTENIEKTYaIbHOI COOCTBEHHOCTH,
co3JaHHBIE B Mepuos Opaka, ciaenyer 3akpenutsb B 1. 2 cT. 34 CK PD
HOPMY, COIJIACHO KOTOPOI «IpaBa Ha OOBbEKTbl MHTEJJIEKTYaIbHOU COb-
CTBEHHOCTH TPUHAJIEXAT CYTIPYTY, KOTOPBIN CO3/aJl TaHHBIM OOBEKT WU
proOpesT TIpaBa Ha HETO TT0 UHBIM OCHOBAHUSIM, 32 UCKITIOYEHUEM CITy4a-
€B, MIPEAYCMOTPEHHBIX 3aKOHOM MJIM 1O0roBopoM. IIpu npuobpereHuu uc-
KJTIOUYMTENFHBIX TIPaB B CBSI3W C 3aHATUEM TPEIITPUHUMATEIILCKON Iesi-
TEJIbHOCTH UX CTOMMOCTh YYMTHIBAETCS TIPU PasJiesie O0IIero MMYIIECTBa».

[Tpou3BoMHBIE WCKIIOUUTETBHBIE TIpaBa MOTYT BXOAUTb B COCTaB
WMYIIECTBA CYNPYTOB U COOTBETCTBEHHO YYUTHIBATBCS TIpU pasfelie
WMYIIECTBA, YTO JOJKHO OBITh OTpaXeHO B YacTW 4eTBepToil I'paxkmaH-
CKOTO KOJIeKca, a TakXKe TIPU NMPUMEeHEHNH KOJUIM3MOHHBIX HOPM, OTCHI-
JAIOIIUX K POCCUUCKOMY 3aKOHONATENBCTBY MPU OINPEAETIEHUM PEXMUMa
WMYIIECTBA CYTPYTOB.

§ 3. POAUTENBCKUE IPABOOTHOIIEHUSA C YYACTUEM UHOCTPAHHBIX
JINII U JINL BE3 TPAXKTTAHCTBA

OCHOBHOI KOJUIM3MOHHOW TIPUBSI3KOM, OIpenessioneil 3aKoHoaa-
TEJIBCTBO, PETYJIUPYIOIIEE MPABOOTHOLICHUS MO YCTAHOBJICHUIO U OCMa-

"' CM.: Hoowubuxun JI. M. 3aKOHONATENLCTBO 3apyOEXKHBIX CTPaH MO aBTOPCKOMY TIPaBy
¥ CMeXHBIM mpaBaM. M., 2002. C. 299—300.

279



Thasa 8. Ilpumenenue cemeiinoeo 3aKoHOOamMebCmea

PUBAHUIO OTIIOBCTBA, SIBJISIETCSI IIPUBSI3KA K 3aKOHOIATEIBCTBY TOCyaap-
CTBa, TPaXXMaHUHOM KOTOPOTO SIBJISIETCS PeOCHOK IT0 poxkaeHmio (Im. 1
cT. 162 CK). B cBs13M ¢ 9TM HEOOXOAMMO OIIPENE/IUTh TPAXKIAHCTBO pe-
OeHKa, KOTOpPOe YCTaHABJIMBAETCS B COOTBETCTBUM C BHYTPEHHUM 3aKO-
HOIATeICTBOM rocymapcrba. Tak, B Poccuiickoit Memepaniii BOIIPOCHI
pUOOpeTeHNS TPpaKIAHCTBA AeThMU perynupytorcss Koracrturynmeit PO,
®DenepanpHbiM 3aKk0HOM 0T 31 Mag 2002 r. Ne 62-D3 «O rpaxgaHCTBe».
CornacHo ct. 6 Konctutyiumn P® poccuiickoe TpaxkmaHCcTBO ITpUoOpeTa-
eTcsl M TIpeKpalaeTcss B COOTBETCTBUU ¢ demepaabHBIM 3aKOHOM, SIBJISI-
eTCsI eMMHBIM M PaBHBIM HE3aBMCHMO OT OCHOBaHMIT mprodpereHms. Ka-
Xablid TpakaaHuH Poccuiickoii Denepaiiuy o0J1amaeT Ha ee TEpPUTOPUHN
BCEMU TIpaBaMU M CBOOOJAMM M HECET paBHbIE OO0S3aHHOCTH, TpEIy-
cMmoTrpeHHble Koncruryuein PO.

I'paxnanua P® He MOXET ObITh MPOU3BOJBHO JIMIIIEH CBOETO TPaX-
JTAHCTBA WJIM TpaBa U3MEHUTD €TO.

B cooTBetcTBUM cO CT. 12 HazBaHHOTro 3aKoHa pedeHOK MpuodpeTaeT
rpaxaaHcTBo Poccuiickoit Degepalinyl 1o poxXIEHUIO, €CIM Ha JeHb po-
XIEHUS pebeHKa:

a) 00a ero poauTeNIsT WIM €IUHCTBEHHBIM €T0 POAUTENb UMEIOT TpaX-
naHcTtBo Poccuiickoit @enepaiiviu (HE3aBUCKMMO OT MECTa POXIEHUS pe-
OeHka);

0) OIMH U3 €T0 pOoIMTeNIell MMeeT rpaxxaaHcTBo Poccuiickoit Memepa-
1IN, a IPYroii pOMUTENh SIBJIIETCS JIMIIOM 0e3 TpakJaaHCTBa, WA TIPU-
3HaH 0€3BECTHO OTCYTCTBYIOIIMM, WJIM MECTO €ro HaXOXIEHUs Heu3-
BECTHO (HE3aBUCUMO OT MeCTa POKICHUS peOeHKa);

B) OIVH U3 €T0 ponuTeseil mMeeT rpaxkaaHcTBo Poccutickoit Menepa-
MU, a APYroil poauTesh SIBJISETCS WHOCTPAHHBIM TpaKIaHWHOM, TIpU
YCJIOBUU, YTO pebOeHOK poawicsa Ha Tteppuropumn Poccuiickoit ®enepa-
LMY JTU00 eCI B MHOM CJIydae OH CTaHET JIUIIOM 0e3 rpakIaHCTBa;

r) oba ero pomuTessi, TIPOXMBAOIIME HAa Tepputropuu Poccuiickoit
®Denepanyu, SBISIOTCS WHOCTPAHHBIMUM TpakKaaHaMU WIJIA JIMIIaMKu 0e3
rpaXJaHCTBA, IIPU YCJIOBUHU, YTO peOEHOK poausIcs Ha Tepputopuu Poc-
cuiickoii Pemepaliiy, a TOCYIapCTBa, TpaXdaHAMU KOTOPBIX SIBJISIOTCS
€ro POIUTEIN, He TIPEIOCTABIISIOT €My CBOE TPaKIAHCTBO.

B cootBercTBUM C 1. 2 cT. 12 Ha3BaHHOrO 3aKOHA peOEHOK, KOTOPHIM
HaxoauTcsl Ha Tepputropun Poccuiickoit Denepalii U pOIUTEIN KOTO-
POTo HEM3BECTHbI, CTAaHOBUTCS rpaxknaHuHoM Poccuiickoii ®enepainyiu B
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cily4yae, eclii POIUTETN HE OOBSIBIATCS B TE€YEHUE IIECTH MECSILIEB CO THS
€ro OOHAPYXEHMUSI.

PebeHok, ponuBmmmiics Ha Tepputopun Poccuiickoit Penepaiium, He
TMPUOOPETAET POCCUIICKOE TPAXKIAHCTBO aXe B TOM CITy4ae, €CJIU eMy He
MPEeAO0CTABIISIETCS] TPAXKIAHCTBO APYTroro rocyaapcTsa, Mpu HaTWIuu ciie-
JIYIOLIUX YCIIOBUIA:

— ero POIUTENN SIBJISIOTCS MHOCTPAHHBIMM TpaKaaHaMU WJIW JIMIIaAMK
0€3 rpaXIaHCTBa;

— POIMTENIN HE TIPOXKUBAIOT Ha TeppuTopun Poccuiickoit Menepann.

[Ana mpuobpeTeHrsT WM TpeKpalleHus TpaxnaHcTBa Poccuiickoit
®enepanu pebeHKOM B Bo3pacte oT 14 mo 18 yjet HeoOxomumo ero co-
rmacue. I'paxgaHcTBo Poccuiickoit Denepany pedeHKa He MOXKET ObITh
MpeKpallieHo, eciyu B pe3yjibTare MpeKpalleHus rpaxnaaHctsa Poccuii-
ckoit Denepany OH CTAHET JIUIIOM 0e3 TpaXnaHCTBa. [ paskmaHCTBO pe-
OeHKa He M3MEHSETCS TIPU U3MEHEHWM TPaXIaHCTBA €ro POJUTEJeH,
JIVILIEHHBIX POAUTENbCKUX TPaB. [Jisi U3MEHEHUSs TpaXKIaHCTBa pebeHKa
He TpeOyeTCsl CorJlacke ero poauTeNe, TUIIEHHBIX POAUTETCKUX MPaB.

Bompocam rpaxknmaHcTBa A€Tel MOCBSIIEH PSIT MEXITYHAPOIHBIX JI0TO-
BOpOB. B cooTBeTcTBUM ¢ MeXIyHapOMHBIM TAKTOM O TPaXkKIaHCKUX U
nomutideckux npasax (Heo-Mopk, 19 neka6pst 1966 r.) Kaxablii pebe-
HOK MMEET IMpaBo Ha MpuoOpeTeHue rpaxnaHcrsa. B cooTBeTcTBUUM cO
cT. 3 Jlekmapauuu npaB pebeHka (rmpoposmiamieHa Pesomoreit Ne 1386
(XIV) I'enepanbHoii Accamonen OOH ot 20 Hos16pst 1959 1.) peGeHKy ¢
€ro POXKIEHMST TOJDKHO MPUHANJIEXATh IPABO HA UMSI U TPAXKIaHCTBO.

Cornamenue Mexnay Pecnyonukoii bemapych, Pecriyonukoit Kazax-
craH, Keipreizckoii Pecryonukoit u Poccutickoit denepaimeit 06 yrpo-
IIEHHOM TIOpSIKe TPUOOpEeTeHMsT TpaXkJaHCTBa 3aKiouyeHo B MockBe
26 despansg 1999 r.

Ocoboe BHUMaHUE YAENseTCs B 3aKOHOAATETbCTBE BO3MOXHOCTHU pe-
OeHka TTpruoOpeCcT MBOWHOE TPakIaHCTBO. Tak, B COOTBETCTBUM CO CT. 3
Cormamrenust mexny Poccuiickoiit @enepanyeitr 1 TypkMeHUCTaHOM 00
YPEryJIMpOBaHWK BOIIPOCOB JBOWHOIO rpaxkaaHcTBa (Anrxadan, 23 ne-
Kabps 1993 1.) geTu, Kaxablii U3 poauTesiell KOTOPBIX UMEI Ha MOMEHT
poxmeHHUsI pebeHKa TpaxmaHcTBo 00emx CTOpOH, MPHOOpPETaT C MO-
MEHTa POXAEHMUs IpaxaaHCcTBO 00enx CTopoH. [0 TOCTUXEHUST STUMU
JIETbMU 18-J1eTHEro Bo3pacta UX poaUTENN MOTYT BBIOpaTh UM TpaXKOaH-
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CTBO ofHO# 13 CTOPOH ITyTeM OTKa3a OT IpaxkaaHcTBa Apyroii CTOpOHEBI B
¢dopMe COBMECTHOTO MMCHbMEHHOTO 3asIBJICHMSI.

B ciyuae ecnv oguH M3 ponuTesieil yMep WUIA JIMIIEH POIUTETbCKUX
npaB 10 AOCTMXEHUS pebeHKoM 18-JeTHero Bo3pacTta, MpaBoO BEIOOpa
rpakIaHCTBa peOeHKA COXpaHsEeTCs 3a APYTUM ponuTeseM. B ciydae ec-
I 0b6a pomuTeNIsT MIPHOOPETAIOT TpaskmaHCcTBO 00emx CTOpOH WM Y HUX
TpeKpalaercss rpaxaaHcTBo 06enx CTOPOH, TO COOTBETCTBEHHO M3Me-
HsIeTCS TPaXIAaHCTBO IeTel, He mocTuriivx 18-n1eTHero Bospacra. B ciy-
yae eciau y 000MX pomuTeseil TpeKpaliaeTcs rpaxaaHcTBo ogHoil Crto-
POHBI M COXpPAHSIETCS TPAXKIAHCTBO Apyroit CTOPOHEI (OTHO W TO K€ IS
000VX poauTeNieit), TO COOTBETCTBEHHO M3MEHSETCS IPaXkIaHCTBO JeTeit
no 18 ner.

B cygae ecnu y 0omHOTO U3 pOAUTENEH, UMEIOIIEro rpakIaHCTBO 00e-
nx CTOpoH, IpeKpamiaeTcs rpakaIaHCTBO ogHOM 13 CTOPOH, TO TpaXkIaH-
ctBO 310l CTOpOHBI i AeTeil 1o 18 yieT ompenenseTcss MUCbMEHHBIM
corjaleHueM poauTeneil. aMeHeHue rpaxkIaHCTBa AeTeil B BO3pacTe OT
14 mo 18 et ocyIiecTBAIeTCS TOJIBKO C UX IMMCbMEHHOTO COTJIacHsl.

Cratbst 162 CK P®D He ompeznensieT 0COGEHHOCTH YCTAHOBJICHUST U
OCTIapyBaHUS OTIIOBCTBA MTPW HAJIMIMU y peOeHKa TBOMHOTO IpakIaHCT-
Ba. Bunumo, B 3TOM cilyyae €CcTb OCHOBAHMS [UISl IPUMEHEHUS T10 aHa-
jgoruu 11. 3 cr. 156 CK P®d, cormacHo KOTOpPOMY, €C/IM JINLO Hapsiay C
TpakIaHCTBOM MHOCTPAHHOTO rOCYIapCTBa MMeEeT IpakaaHCTBO Poccwii-
ckoii Depepalinu, K YCIOBUSIM 3aKJIIOUYEHUST Opaka MPUMEHSIETCST 3aKO-
HomaTenbcTBO Poccuiickoit @enepanvu. [pyu HAIMYWK y JIMLA TPpaskaaH-
CTBA HECKOJIBKMX MHOCTPAHHBIX TOCYJAapCTB MPUMEHSETCS IO BBIOOPY
JAHHOTO JINIIA 3aKOHOJATEILCTBO OTHOTO M3 THX T'OCYIApCTB.

[Mopsinox ycTaHOBNIEHUS WM OCTIApUBAHUS OTIIOBCTBA HA TEPPUTO-
pun Poccuiickoit Denepanuu onpenesseTcs 3aKOHOAATEILCTBOM Pd.
Opransbl, paccMaTpUBAOIIe JaHHbIE BOIIPOCHI, 3TO: OPraHbl 3alTUCU aK-
TOB TPAXKIAHCKOTO COCTOSIHMSI — TP JOOPOBOJIBHOM IIPU3HAHUM, CYI —
B Clly4ae MPUHYIUTETHLHOTO MPU3HAHWS WIM OCITApUBAHWS OTIIOBCTBA.
Ecnau ponurenu npoxuBaloT 3a mpenenamu Poccuiickoit denepanuu u
XOTSI Obl OAMH U3 POAUTENICH SBJSIETCS TpaXaaHUHOM P®, To B Tex cly-
yasgx, Korga 3aKoHomaTteIbcTBoM PM momyckaeTcsl yCTaHOBJIEHHUE OTIIOB-
CTBa B OpraHax 3allCH aKTOB TPAXIAHCKOTO COCTOSIHUSI, OHU MOTYT 00-
pPaTUTHCS B POCCUICKOE TUITJIOMAaTUYECKOE MTPENCTaBUTEHCTBO WU KOH-
CYJIbCKOE YUpeKIeHue.
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3aKOHOOATENBCTBO PA3HBIX TOCYIAPCTB MTO-Pa3HOMY PETYIUPYET Ipa-
BOBBIE€ OTHOIIEHUSI MEXIY POAUTEISIMUA U IETbMU, B TOM YUCJIE JIMYHBIE
HEUMYIIECTBEHHBIE M NMYIIIECTBEHHBIE TIpaBa pebeHKa, IpaBa 1 00s13aH-
HOCTU pOAMTENIe, OTBETCTBEHHOCTh 3a MX HapylleHue u T.O. Tak, Ha-
npumep, B TaitBaHe nuiib B 1997 1. 3aKoHOIATEIbHO OTMEHEHO TTPaBUIIO,
COTJIACHO KOTOPOMY peOeHOK JTODKeH ObLT OpaTh haMunio oTHa (Terepb
3TO pemlaeTcs 1Mo YCMOTPEHUIO 000UX POAUTENIENR).

Hdnsa ompeneieHus1 3aKOHOAATENIbCTBA, MOJJIEXAIIET0 MPUMEHEHUIO,
HEO0OXOIMMO PYKOBOJCTBOBAThCS KOJUIM3MOHHBIMU TIpUBS3KaMH. Tak,
10 POCCUICKOMY 3aKOHOMATENICTBY K POAUTEITHCKUM TTPAaBOOTHOIIIEHU -
sIM, B TOM 4UCJIe aIMMEHTHBIM 0053aTeIbCTBAM, TIPUMEHSIIOTCS CJIEIYIO-
1IMe KOJUIM3UOHHbBIE TIPUBS3KU.

B niepByto ouepens mpuMeHsieTcsl 3aKOHOIATEIbCTBO TOCYIapCTBa, Te
POIWTENN U IETU UMEIOT COBMECTHOE MECTO XUTEThCTBA.

Bo BTOpYIO OYEpenpb Mpu OTCYTCTBUM COBMECTHOTO MECTA XKUTEThCTBA
MpUMEHSIETCS 3aKOHOAATEJIbCTBO TOCYyIapCTBa, IPakAaHUHOM KOTOPOTO
SIBJISIETCS] peOEHOK.

Kpowme Toro, 1o Tpe6oBaHUIO UCTLA (HATTpUMEp, MaTepH, IO 3asiBJie-
HUIO KOTOPOU B3BICKMBAIOTCST aTUMEHTHI) MOXKET ObITh IIPUMEHEHO 3aKO0-
HOJATEJIbCTBO TOCYIapCTBa, HA TEPPUTOPUN KOTOPOTO MOCTOSIHHO IpO-
XuBaeT pebeHoK (cT. 163 CK).

AJTMMEHTHBIE 00513aTeJIbCTBA COBEPIICHHOJIETHUX JIETEH B MOJIb3Y PO-
JIUTEJNei, a TakXKe aJTMMEHTHbBIE 00513aTeIbCTBA IPYTUX YJIEHOB CEMbBU OII-
penessitoTcs 3aKOHOIATeIbCTBOM FOCYIapCTBa, Ha TEPPUTOPUU KOTOPOTO
OHM MMEIOT COBMECTHOE MECTO XXUTeIbCTBA. [Ipy OTCYTCTBMM COBMECT-
HOTO MECTa XUTEJIbCTBA TaKME 00S3aTeNIbCTBA OTPEAEIISTIOTCS 3aKOHOIa-
TEJILCTBOM TOCYIAPCTBA, TPAKIAHWHOM KOTOPOTO SIBJISIETCS JIUIIO, TIpe-
TeHAyIolIee Ha IToIydeHre anuMeHToB (cT. 164 CK).

B3bickaHMe aJTMMEHTOB NMPOM3BOAMUTCS TAKXKE C AJMMEHTOILIATENb-
IIMKa, BBEIEXaBIIeTro 3a mpemeibl Poccuiickoit Pepepanun. B3pickanue
aJIMMEHTOB TIPY BBIE3/le MOJDKHUKA B MHOCTPAaHHOE TOCYIapCTBO Ha T0-
CTOSTHHOE KUTEIbCTBO, padOTy WIIM [UISl IIPOXOXKACHUSI BOCHHOM CITY>KOBI
B Boopyxennbix Cunax P®D, npyrux Boiickax ¥ BOMHCKUX (DOPMUPOBa-
Husix onpeneisiercs: CeMeliHbIM KozmekcoM. McnoiHeHne MHOCTpaHHBIX
Cy/eOHBIX pelIeHUld IIPOU3BOIUTCS B COOTBETCTBUU C MEXITyHAPOTHBIMU
JIOTOBOPAaMM O B3aMMHOM HCITOJTHEHUM CYAEOHBIX aKTOB. XOAATaliCTBO O
MPUHYIUTEILHOM MCIIOJIHEHUM Ha Tepputopun Poccuiickoit ®eaepanyn
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pelieHrs ”THOCTPAHHOTO Cyla MOXET OBITh TIPEIbSIBIEHO MUCXOS U3 Xa-
pakTepa U OCOOEHHOCTEN aJIMMEHTHBIX O0SI3aTeIbCTB B JTIOOOW TIEPUOT
BpPEMEHU, Ha KOTOPBIN MPUCYXIEHbI aJUMEHTHI, 10 COBEPIIEHHOJIETUS
pebeHKa, YTO MOATBEPKIEHO U CyIeOHOM TPaKTUKON' .

WHble KoumM3MoHHBIE PUBSI3KU MOTYT OBITh TIPETyCMOTPEHBI MEX-
JYHapOIHBIMU ToToBOpaMu. Taxk, coryacHo cT. 32 MuHCKOI KOHBEHITUN
CHI npaBOOTHOIIIEHWS POAUTENEH U NETEN ONPEAEIISIIOTCS MO 3aKOHOAA-
TenbeTBy JloroBapuBatonieiics CTOpOHBI, HA TEPPUTOPUN KOTOPOW TO-
CTOSTHHO TpouBaloT Aetu. [1o genam o B3bICKAHUU aTUMEHTOB C COBEP-
MIEHHOJIETHUX JIETei TIPUMEHSIETCS] 3aKOHOAATENbCTBO JloroBapuBatoIeii-
cs1 CTOpOHBI, HA TEPPUTOPUU KOTOPOU MMEET MECTO KWUTEJIbCTBA JIUIIO,
TpETEHIYIOIIEE Ha MoJTydeHre aTuMeHTOB. [1o nenaM o mpaBoOOTHOIIEHUSTX
MEXIY PpOIUTENsIMA W HEeTbMU KOMIIeTeHTeH cyn [loroBapuBatolieiics
CTOpOHBI, 3aKOHONIATETLCTBO KOTOPOT MOJIEXXUT ITPUMEHEHUIO.

I[ToMUMO KOJUTM3MOHHBIX HOPM CeMeHBIE TTPAaBOOTHOIIEHUSI C WHO-
CTPaHHBIM 3JIEMEHTOM PETryIUPYIOTCS U YHU(PUIIMPOBAHHBIMU MaTepU-
aJlbHBIMUA HOPMaMU, COAEPKAIIUMUCS B Pa3IMYHOTO POJIa MEXAyHAPOI-
HBIX OTOBOpax. Tak, HalpuMep, B COOTBETCTBUU €O CT. 2 MOCKOBCKOTO
cornameHusgs CHI ot 9 centsi6ps 1994 r. o rapaHTUsIX TIpaB rpaxaaH B
00J1aCTV BBHITIIATHl COLUANIBHBIX MMOCOOMI, KOMITEHCAIIMOHHBIX BBITLIAT
CEMbSIM C JI€TbMU U AIUMEHTOB Kaxkaast u3 Jlorosapusatoinyxcss CTOpoH
Ha CBOEU TeppuUTOpUM He OyleT yCTaHABIMBATHh KaKWe-InOO OorpaHude-
HUS TI0 TIPU3HAKy TpaXkIaHCTBAa Ha TOJIydeHUWE TapaHTMPOBAHHOM TOCY-
JAPCTBEHHOU COLIMAIbHON MOMOIIM JIMIaM, UMEIOLIM AeTeid. ['apaHTrpo-
BaHHAasl TOCYNAPCTBEHHAs] COLMAIbHAS TOMOIIb TpaxKIaHaM, WUMEIOIIUM
JIETeil, OCYIIECTBISIETCS B TIOPSIKE, YCTAHOBJIEHHOM HAIMOHATBHBIM
3aKoHoAaTenbCcTBOM JloroBapuparonieiicss CTOpOHBI, HA TEPPUTOPUM KO-
TOPOW TTPOKMBAET PEOEHOK C ONHWUM U3 POTUTENEH.

§ 4. OTHOIIEHMS 110 IOBOJLY YCTPOVICTBA JIETEH,
OCTABIIHNXCS BE3 [IONEYEHUS POIUTEIEN,
C YYACTHEM MHOCTPAHIIEB 1 JIUII BE3 TPAXKIAHCTBA

Poccuiickoe IpaBO HE COACPXKUT Kakux-11bo0 crenuaabHbBIX MaTepu-
AJIbHBIX MJIM KOJUIM3MOHHBLIX HOPM, PETYJIUPYIOIIUX BBLIABJICHUE U YYCT

! Onpenenenne Bepxornoro Cyma P® ot 29 Hos6pa 2005 r. Ne 70-I'05-19 // CIIC
«KoncynbranTIlnioc».
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§ 4. OmHowenus no noeody ycmpoiicmea demeii, ocmasuiuxcs 6e3 noneveHus: pooumenei

JeTel, OCTABIIMXCS 03 IOIEYEHUST POAMTENeil, eCIu 3T OTHOIIEHUS
OCJIOKHEHBI MHOCTPAaHHEBIM 3jieMeHTOM. Poccuiickass Denepanust He yJa-
CTBYET B KaKMX-JINOO COTJIAIIEHUSIX, KOTOPEIE OIPENelIsuIN OblI MOPSIIOK
TaKOIo BBISBJICHUS B Cllydyae HaJW4yus pa3HOro rpakaIaHCTBa CTOPOH Ce-
MEHHBIX TIPABOOTHOIICHU WM YCTaHABIMBAINA OBl IIPUMEHNMOE K YKa-
3aHHBIM OTHOIIICHMSIM TIPaBO.

ITonoxenwust ct. 122 n 123 CK P® He CBA3BIBaIOT MPOBEICHNE YCTa-
HOBJIEHHBIX MMM TIPOLIEAYP C POCCUMCKMM TIpaXXgaHCTBOM nereil. U3
3TOTO CIIEAYEeT, YTO BHE 3aBUCHUMOCTU OT TpaXKIAaHCTBA peOEHKa, OCTaB-
mrerocst 0e3 MomnedYeHus] pOIUTelIel, ero BEISIBICHWE M YUET OCYIIEeCTBIISI -
I0TCSI B COOTBETCTBMM C 3aKOHOHATeJbCTBOM Poccuiickoit ®Deneparvin
(lex fori) B mopsiake, npeaycMorpeHHoM ri1. 18 CK P®D, denepanbHbIM
3aKOHOM «QO TOCyTapCTBEHHOM OaHKe JAHHBIX O IETSIX, OCTaBIINXCS 0e3
ToreyeHus1 ponureneii», [IpaBunamMu BeaeHUsT TocyIapcTBEHHOTO OaHKa
JNAHHBIX O NETSX, OCTABIIMXCS O€3 IMOIeYEHUs POAUTENE, U OCYIIEeCTB-
JIEHUsI KOHTPOJISI 3a ero (POpMUPOBAHUEM U HCIIOJIH30BAHUEM, a TaKXKe
WHBIMA HOPMATUBHBIMU ITPABOBBIMU aKTaMHU.

Brei6op ¢opm ycTpoiicTBa WIS AeTeil, BBISIBJICHHBIX Ha TEPPUTOPUN
Poccuiickoit @enepaliiy 1 yYTEHHBIX B KAY€CTBE OCTABIMXCS Oe3 IoIIe-
yeHus poauteneit, B coorsercteuu ¢ 1. 1 cr. 121 CK P® ocymecrsnser-
Cs OpraHOM OITEKM W TIOTICYMTEIbCTBA IT0 MECTY XXUTEIbCTBA pPeOECHKA.
OpraH omneK” 1 IOITeYNTETLCTBA BIIPABE MPEIITPUHSITH MOMBITKN BOCCO-
eIHeHMsT peOeHKa ¢ KPOBHOI CeMbell, eI 3TO BO3MOXHO (COOTBETCT-
Bylonue mpaBa pedbeHka npemycMotpeHsl cT. 10 n 11 Konsenuyun OOH
«O npaBax pebeHKa»).

TepMUH «MeXITyHapOIHOE YCHIHOBJIEHUE» SIBJISIETCST YCIIOBHBIM U MC-
MOJIb3YeTCS B IOPUAMYECKOUN IMTeparype s 0003HAYEHMSI MPaBOBOM
CHUTYyalllM, KOTHA YCHIHOBUTEb M YCHIHOBIISIEMBI MMEIOT pa3HbIE Tpax-
maHcTBa. Kpome TOro, K MeXIyHApOTHOMY YCHIHOBIICHUIO OTHOCST W
CJIydyad YCHIHOBJIEHMST POCCUIMCKUX NeTeil rpaxknanamu Poccuiickoii De-
Jepaluu, TIOCTOSTHHO TTPOXUBAIOIIMMU 33 PyOEKOM.

YchIHOBIIEHNE POCCUMCKUX AeTeil MHOCTpAHHBIMM TpaxkmaHaAMMU, JIV-
mamu 6e3 TpaXkIaHCTBa, a Takke TpaxaaHamu Poccuiickoii Denepanmu,
TMIOCTOSTHHO TMPOXMUBAIOIIMMU 3a TIpeaesiaMu Tepputopuu Poccuiickoit
®denepanyy, MPOU3BOAUTCSI C HEKOTOPBIMM 3aKOHOAATEJIbHO yCTAHOB-
JICHHBIMU OTCTYIUICHUSIMUA OT IIPUHIIMIIA HAIIMOHAJIBLHOTO PeXrMa, OC-
HOBHas 3a/ladya KOTOPBIX COCTOMT B 00ecrieyeHUM IpaBa pebeHKa BOC-
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MUTHIBAaTHCS IO BO3MOXHOCTU B CTpaHe CBOETO IpoucxoxneHus. B co-
otBeTcTBUM cO CT. 21 KonBeHuuu OOH «O mpaBax pedbeHKa» «yChIHOB-
JIeHUE B IPYrOil CTpaHe MOXKET pacCMaTpUMBaThCSl B KAUECTBE aJbTepHa-
TUBHOTO CIToco0a yxoja 3a peOeHKOM, eC/Iu peOeHOK He MOXKET OBbITh Ie-
pemaH Ha BOCIMTAaHME WJIM IIOMEIIEH B CEMbIO, KOTOpasi MoOrjia Obl
00eCIIeYnTh €ro BOCIIUTAHWE WIIM YCHIHOBJIGHUE, M €CIT OOecIIieueHue
KaKoro-jiudo TOAXOMSIIEro yxoaa B CTpaHE MPOMCXOXIEHUs pedeHKa
SIBJISIETCSI HEBO3MOXHBIM». Kpome Toro, cT. 8 KoHBeHILIMM rapaHTUpYeT
KaXIoMy peOeHKy IIpaBO Ha COXpaHEHHME CBOE WHIWBUIYyaIIbHOCTH,
BKJTIOYAS TPAXKIAHCTBO, MM U CeMEWHEIe CBSI3U. TakuM 00pa3oM, M3bs-
TUS U3 MPUHIMIA HAUMOHAJIBHOIO pexXxrma IPOAUKTOBAHbI B IEPBYIO
ouepenb 3a00Toi 00 MHTEpecax IeTe.

Bo Bcex ciyyasix yChIHOBNIEHUSI I€Tell MHOCTPAHHBIMU TPAaXIaHAMMU,
JIMaMu 0e3 IpaXJaHCTBa, a TakXke rpaxaaHamu Poccuu, MOCTOSSHHO
MPOXUBAIOIIMMU 3a TpeaeiamMu tepputopun Poccuiickoii Denepannu,
TOCJIECTBUEM YCBIHOBJIEHUSI MOXET CTaTh Ilepee3l peOeHKa Ha IT0CTO-
STHHOE MECTO XWTEJIbCTBA B IPYroe roCcyIapCTBO, a TaKXkKe, BO3MOXHO,
CMeHa TrpaxmaHcTBa. M3BECTHO, YTO BHYTPEHHEE 3aKOHOAATEIbCTBO
OOJIBILIMHCTBA TOCYIApCTB IIpedyCcMaTpvBaeT YIPOILIEHHBI IOPSIOK
MPEeIOCTaBJICHMUST TPaXOAHCTBA [IETSIM, YCHIHOBJICHHBIM HOITAHHBIMU
9TOM JepkaBbl. TakuM 00pa3oM, B BOIIPOCE 00 YCBIHOBJICHWM POCCHIA-
CKUX JIeTeil MHOCTPAaHHBIMM I'pakIaHAMM 3aTParvuBaeTCs W MyOJIUIHBII
nHTepec Poccuiickoit Denepaliii — B TOM CMBICHIE, YTO JaJbHENIIasT
cyapba pebeHKa IOCHe €ro YCHIHOBJICHMSI HaXOOUTCS BHE IOPUCIUKIINI
Poccun.

B cooteTrctBuu co ct. 165 CK P® ycriHOBNIEHME, KaK M1 OTMEHA YChI-
HOBJIeHUsI, Ha Tepputopuu Poccuiickoit denepaiiy MHOCTPaHHBIMU
rpaXgaHaM{d WA JULAMA 0e3 TpaXgaHCTBa peOeHKa, SBIISIOIIETOCS
rpaxgaHnHoM Poccuiickoit @enepannn, IPON3BOIUTCS B COOTBETCTBUU
C 3aKOHOAATEJIbCTBOM TOCYIapCTBa, I'PaXKTAHWHOM KOTOPOTO SIBJISIETCS
YCBIHOBUTEb (IIPY YCHIHOBJIICHUM peOeHKa JIMIIOM 0e3 IpakaaHCTBa — B
COOTBETCTBHUM C 3aKOHOMATEJICTBOM TOCYHApCTBa, B KOTOPOM 3TO JIMIIO
MMEET MOCTOSTHHOE MECTO XMTEIBCTBA) HA MOMEHT MOJAYHU 3asBJICHUS 00
YCBIHOBJIEHUU UJIX 00 OTMEHE YChIHOBJEHUs. TakuM oOpa3oM, B KayecT-
B€ KOJUIM3MOHHOM IIPUMBI3KM B OTOM HOPME BBICTYNAET JUYHBIM 3aKOH
YCHIHOBUTEIIS.
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BMmecre ¢ TeM rpu ychIHOBIIEHMH Ha Tepputopun Poccuiickoit Dene-
pay MHOCTPAaHHBIMHU TpaXXIaHaMM WJIW JIMIIaMM 0e3 TpaXkmaHCTBa pe-
OeHKa, SBIISIONIErocsl rpaxmaHmHoM Poccuiickoit @epepann, 3aKoH
HacTauBaeT Ha JOMOJHUTEILHOM COOJIIOAeHUN TpeboBaHuit cT. 124—127
(3a uckimoyeHveM ab3. 8 m. 1 ct. 127), cr. 128 u 129, cr. 130 (3a uckimo-
yeHueM ab3. 5), ct. 131—133 CK P®. ®Pakrnuecku Bce TpeOOBAHUST pOC-
CUIICKOTO 3aKOHOJATEJIbCTBA, Kacalollrecs MopsaKa, OCHOBaHUI M yC-
JIOBUIT YCHIHOBJIEHUSI, TOJDKHBI OBITh COOMIOAEHBI B YKa3aHHBIX CIIydasx,
3a HEKOTOPBIMH UCKITIOUCHUSIMH.

TakuM o6pa3oM, CYIIECTBYIOT CIIEAYIOIINE OCOOCHHOCTH YCHEIHOBIIC-
HUS IeTel, SIBIITIoNIMXCs rpaxnaHaMu Poccuiickoii deneparmu:

1. 151 yCHIHOBJIEHUS AeTeil MHOCTPAaHHBIMM TpaxkKaaHAMU 1 JIULIAMU
6e3 rpaxnaHctia 11. 4 cT. 124 CK PO ycraHoBieHO 1Ba TpenBapuTeIb-
HbIX ycioBusl. [lepBoe — HEBO3MOXHOCTE TIepeiay YCHIHOBJISIEMOTO pe-
OeHKa Ha BOCIIMTaHUE B ceMbM TpaxnaH Poccuiickoit denepauyu, mo-
CTOSTHHO IPOKMBAIOLINX Ha Tepputopun Poccuiickoit Menepanmu, 11odo
Ha YCHIHOBJIEHNE POICTBEHHMKAM 3TOTO peOeHKa He3aBHUCHUMO OT TpaK-
JTAHCTBA 1 MECTA KUTEJIbCTBA 3TUX POACTBEHHUKOB. BTOpoe — ncreueHune
1LIECTH MECSILIEB CO JHS MOCTYIUIEHUSI CBEAEHUI O TaKOM peOeHKe B (e-
IepaIbHBI OaHK JAHHBIX O JETSIX, OCTABIINXCS 0€3 MONeYeHUsT pOauTe-
neit (ct. 1 demepanpHoro 3akoHa «O rocymapcTBeHHOM OaHKe TaHHBIX O
JIeTSIX, OCTABLIMXCS 0€3 MOoneYeHus poaUuTeNIein»).

B stux uenax cr. 11 ®enepanbHoro 3akoHa «O rocygapcTBEHHOM
0aHKe MAHHBIX O JETSIX, OCTABIIMXCS O€3 IIOIEeUYeHUs POIUTENIeii» yCTa-
HaBJIMBAET IIPAaBWIO, COTJIACHO KOTOPOMY MHOCTPAaHHBIC TpaXkKIaHe U JIH-
1a 6e3 TpakaaHCTBa, XeJlalolue YCHIHOBUTh peOeHKa, MMEIOT MpaBo Ha
IOCTYIl K KOHO®UAEHIMATbHOW MHMOPMAIIMK O NETSIX MPU HaJIUYUU B
COOTBETCTBYIOIIEH aHKeTe pebeHKa mHGpOpPMAlMU O MepaxX, IPUHSITHIX
opraHaMM OITeKW U TIOTEYMTESIbCTBA, PETMOHAIbLHBIMU OTEpaTopaMu 1
denepallbHBIM ONEPaTopoM, IO YCTPOMCTBY (OKa3aHUIO COAEHCTBUSI B
YCTPOMCTBE) peOeHKa, OCTaBIIErocs 0e3 IMornevYeHus: poauTeieil, Ha BOC-
NUTaHWEe B ceMblo TpaxnaH Poccuiickoit Penepariiyl, MOCTOSHHO IIPO-
XUBaloNMX Ha Tepputopun Poccuiickoit Deneparu. Ha ocHoBaHuu
CcT. 6 ykazanHoro PenepaybHOro 3aKoHa MHMOPMALIUSI O TIPUHATHIX Me-
pax 10 YCTPOMCTBY peOeHKa BKIIIOYAETCS B TOKYMEHTUPOBAaHHOM BUIIE B
aHKeTy peOeHKa, OpUTMHAJI KOTOPOU XPaHUTCSI Y PETMOHAILHOTO OIlepa-
TOopa 0aHKa JAHHBIX O JETSIX, OCTABIIMXCSI 0€3 TMOoMeueHusT poauTesei, a
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Konus — y denepanbHoro oreparopa. B coorBerctBuu ¢ IlpaBunamu Be-
JIEHUST TOCYTAapCTBEHHOTO OaHKa JAHHBIX O JETSIX, OCTABIIMXCS Oe3 TToTie-
YeHUsI POIUTENe, U OCYILIECTBICHUsI KOHTPOJIS 3a ero (hopMUpPOBaHUEM
U UCIIOJb30BAHUEM yKa3aHHasi WHMOpPMAaLUsl BHOCUTCSI B aHKETY pebeH-
Ka W HAampaBIIeTCs] COOTBETCTBEHHO B PETMOHANIbHBIN 1 (eaepaTbHbIi
0aHKU TaHHBIX O JETSIX B TPEXTHEBHBIN CPOK CO THSI O3HAKOMJICHUS Tpa-
JKIaHWHA, XKeJIaloero MpUHITh pedeHKa Ha BOCITUTAaHUE B CBOIO CEMBIO,
CO CBEICHUSIMU O JETSX, OCTaBIIMXCS O€3 MornevyeHust poguTeneit, a Tak-
K€ TIPUHSATHSI MHBIX MEP TI0 €r0 yCTPOMCTBY B Tipenenax Poccum.

ITpu BeIHECEHUU CYyNEeOHOTO pellleHrsT 00 YCHIHOBICHUM CyH 00s13aH
TPOBEPUTH COOJIOAEHNE HA3BAHHBIX MPOLIEAYP U YCTAHOBUTH, MPEATIPU-
HUMAJIUCh JIU TIOTIBITKU YCTPOMCTBA pebeHka B ceMbU rpaxaaH Poccuii-
ckoit Denepalvu Ui B CEMbU POICTBEHHUKOB peOEHKA, TTPOKUBAIOIIINX
3a pyOeXoM, a TaKXke MCTeK JIM IIECTUMECSIYHBIN CPOK CO JTHSI TTOCTAHOB-
KU1 pebeHKa Ha y4eT B henepasbHOM OaHKe JaHHBIX O AETSIX, OCTABIIMXCS
0e3 noreueHus poauteneii (ct. 272 I'TIK).

2. Ecnu peGeHKa XeJaloT YCHIHOBUTH TpaxaaHe Poccuiickoit MDene-
paiyu, TIOCTOSTHHO MPOSKMBAIOIINE 3a TIpeieiaMy Tepputoprn Poccuiickoit
®enepali, TO YCHIHOBIEHUE TAKXKe HEBOZMOXHO JI0 UCTEUEHMS LIIECTUME-
CSTYHOTO CPOKA CO JTHS TIOCTYTIEHUST CBEIEHUI O TaKuX JETIX B (henepanb-
HBII GaHK JAHHBIX O IETSIX, OCTABIIMXCS O€3 TIOTIeYeHUsT POIUTETICH.

3. 3asgBienus rpaxnaH Poccuiickoit @enepaliviu, MOCTOSTHHO TIPOXKM -
BalOIIMX 3a TpeaesiamMu Tepputopumn Poccuiickoit ®Demepaniviv, MHO-
CTPaHHBIX TPaXIaH WU JUll 06€3 IpaXIaHCTBa, XeJNAIIIUX YCHIHOBUTh
pebeHka, sBisIoNIerocs rpaxnaHnHoM Poccuiickoit Meneparnuu, moaa-
IOTCSI B BEPXOBHBII CyJ pecyOJIMKU, KpaeBoii, 006JJaCTHOM cym, Cyl ropo-
Ja dbeneparbHOrO 3HAYEHMSI, Cyl aBTOHOMHOI 00JIACTU U CYZl aBTOHOM-
HOTO OKpYTa M0 MECTY XUTEJIbCTBA WJIM MECTY HaXOXICHUST YCHIHOBIISIE-
MOTO peOeHKa.

4. B cootBercTBuU co cT. 126' CK P® poccuiickue yChIHOBUTEIM HE
BIIPaBEe MOJIb30BATHCS MPU YCHIHOBJIEHUM YCITyTaMy TTOCPeTHUKOB. Takoe
MpaBo, OJHAKO, MPENOCTABIEHO WMHOCTPAHHBIM TpaXJaHaM, KOTOpDbIE
MOTYT BOCIIOJIb30BaThCsI MIOMOIIBIO OPTAaHOB M OPraHU3alUil MHOCTPaH-
HBIX TOCYIAapCTB TIO YCHIHOBJIEHUIO A€Tell Ha Tepputopuu Poccuiickoit
®enepanu. DTH OpraHbl 1 OPTaHU3ALIUK TOJKHBI OBITH YITOJTHOMOYEHBI
HE TOJIbKO TOCYyJapCTBOM CBOEro mpoucxoxaeHus. I[loctaHoBieHUuEM
ITpaButenbctBa PD ot 28 mapra 2000 r. Ne 268 (pexn. ot 10 mapra 2005 1.)
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yTBepxaeHo [lonoxeHue o nesITeTbHOCTH OPTaHOB U OpraHU3aIuii UHO-
CTpPaHHBIX TOCYIAPCTB MO YCHIHOBIEHNUIO (YIOUEpPEeHUIO) AeTeil Ha TeppH-
topuun Poccuiickoit @enepalilii U KOHTPOJIE 32 €€ OCYIIECTBICHUEM.
JaHHBIM MOI3aKOHHBIM aKTOM OIIpENesseTCs MOPSA0K MOJIyYeHUs ITH-
MM OpraHaMHM M OpPraHM3alUsIMU aKKpPEIUTAIIUM — Pa3pelieHrsT Ha OT-
KpHITHE TIPEICTABUTEIHCTRA.

5. Monoxenwus ct. 127 CK P® Jluiia, uMeroniye mpaBo ObITh YCHIHO-
BUTEISIMU» TIPUMEHSIOTCS K MHOCTpaHIIAM W JIMIIaM Oe3 TpakIaHCTBa,
JKeJIAIOIINM YCHIHOBUThH peOeHKa, SIBJITIONIErocs TpaxkaaHnHoM Poccuii-
ckoit Menepannu, 3a UcKIOYeHneM a63. 8§ 1. 1. MHBIMU ciaoBaMu, I
YCHIHOBJIEHUSI TAKOMY KaHAWJATY B YCHIHOBUTEIM HET HEOOXOAUMMOCTH
JI0Ka3bIBaTh, YTO Pa3Mep €ro 10X0/a MO3BOJSIET 00ECTIEYNTh YCHIHOBIISIE-
MOMY peOeHKY IPOXHMTOYHBI MHMHHMYM, YCTAHOBJICHHBIN B CYOBEKTE
Poccuiickoit @enepamn.

Ha ocobenHocTH npoueayp v TOKYMEHTOB, MOATBEPKIAIOIINUX TTPABO
MHOCTpAHIIEB 1 JIUL 0€3 rpaxkJaHCTBa ObITh YCHIHOBUTEISIMU, oOpalliaeT
BHMMaHue 1. 14 mocrtanoBneHus [lrenyma BepxosHoro Cyma PO or
20 ampesist 2006 . Ne 8 «O mprMeHEHUU CyIaMM 3aKOHOIATeIbCTBA MPU
paccMOTpeHUU el 00 YChIHOBIEHUH (YAOYEPEHUN) AETEI».

6. Ilpu yceIHOBIEHNH peOeHKa MHOCTPAHHBIMU IPaKIaHAMM WIIH JIMLIA-
MM 0e3 TpaXkIaHCTBa, a Takke TpakmaHaMmu Poccmiickoit Mepepamuu, mo-
CTOSTHHO MPOXXUBAIOIIMMU 3a pyOeXkoM, 1 BbIBO3€ peOeHKa 3a npeaesisl Poc-
cuiickoii Denepaliuy CYILECTBYIOT OOBEKTUBHBIC TPYIHOCTU B ITOJYYEHUU
oT4YeTa 00 YCIIOBUSIX XKM3HU M BOCIIMTAHUST YCHIHOBJICHHOTO peOEHKA.

C 1menbio YIIopsSIIOYnTh KOHTPOJb 33 YCIIOBUSIMM KW3HU YCBIHOBJICH-
HBIX POCCUICKHUX rpaxaaH 3a pyoexom IlpaButenbctBoM PD ObLIM yT-
BepxkaeHb! [IpaBriia moCcTaHOBKM Ha Y4eT KOHCYJIbCKUMU YIPEXKIECHUSIMU
Poccuiickoit ®enepaiiny geTeil, SIBISIONINXCS IpaxkgaHaMu Poccuiickoit
®Denepaliiy ¥ YCHIHOBJIEHHBIX MHOCTPAHHBIMM TpakIaHaAMU WU JIUIIAMU
0e3 rpaxaaHcTBa’. OIHAKO yKa3aHHBIA aKT HE OIPENENseT IOPSIOK OCy-
IECTBICHNS KOHTPOJIS 32 YCIOBUSIMU MPEOBIBAHWS YCHIHOBJIEHHOTO pe-
OeHKa B CeMbe YChIHOBUTEJIEM, Ja U HE MOXET €ro OIpenessiTh, [IOCKOJIbKY
HU OIWH 13 opraHoB Biactu Poccuiickoit Denepaliiyi He MMEET IOPUC-
IVKIIMY Ha TEPPUTOPHH OPYTOTO TOCYIapCTBa.

! Mocranoenenve INpasurensctea PO ot 29 mapra 2000 r. Ne 275 (pen. ot 10 mapTa
2005 r.).
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Cyn nHa tepputopuun Poccuiickoiir Menepanuy Brpase MPOU3BECTH
OTMEHY YCHIHOBJIEHUS IIPU HaJIUYMU JOKA3aTeJIbCTB, CBUIETEILCTBYIO-
IIAX O HApYIIEHW! TIpaB M MHTEPECOB YCHIHOBJIEHHOTO 3a PyOEXXOM, Ofl-
HaKoO JaJbHeiIee NCIIOTHEHWE CyIeOHOr0 PeIlleH!sT U BO3BpaT pebeHKa
B Poccuio 3aBUCST OT IpU3HAHMS PELIEHUST POCCUIICKOTO Cyaa Ha TeppU-
TOPUU TOCYIAPCTBA, IIie HaXOAUTCsI PeOEHOK.

Takum 00pa3oM, KOHTPOJIb 3a AEHCTBUSAMM YCBIHOBUTEJIEN, KOTOPHIE
MPOXMBAIOT 3a pybexoM, (haKTUYeCKM HeBO3MoXeH. IToMoub peluThb
3Ty IIpo6ieMy CMOIYT IBYCTOPOHHUE COIIalleHus, Kotopeie Poccuiickas
denepaiyst BlIpaBe 3aKjII04aTh CO CTpaHAMU-PELIMIIMEHTAMHU 10 BOIIPO-
caM WHOCTPAHHOTO YCHIHOBJIEHUS W 3alIIUTHI IIPAB YCHIHOBJIEHHBIX JIETE.
B Hacrosiiee Bpemst BeaeTcst paboTa 110 3aKJII0YEHHUIO TaKOrO coIJialile-
Hus Mmexnay Poccueit u Uranueii.

YChIHOBIIEHUE AETEM, UMEIOIIMX MHOCTPAHHOE IPaXXIAaHCTBO, Ipax-
nmaHamu Poccuiickoit Deneparuy momanHsieTcs 3aKoHy cyna. [1pu aTom
B COOTBETCTBUM € a03. 4 1. 1 cT. 165 CK P® HeobXoauMo MOJIyYHTh CO-
[Jlache 3aKOHHOIO IIpeICTaBUTENs peOeHKa M KOMIICTEHTHOTO OpraHa
rocyaapcTBa, rpaXX IaHMHOM KOTOPOIO SIBJISIETCS peOEHOK, a TaKXKe, eCiin
3TO TpebyeTcsl B COOTBETCTBUM C 3aKOHOIATEIbCTBOM YKa3aHHOTO TOCY-
JapCTBa, corjacue pebeHKa Ha YCHIHOBJICHUE.

Oreka U IOIEeYUTENIbCTBO C «MHOCTPAHHBIM 3JIeMEHTOM». B Hacros-
mee BpeMs Poccust He yyacTByeT B KaKMX-IM00 MEXIYHAPOIHEBIX aKTaX,
comepKallnX HOPMBI MaTepHaJlbHOTO IIpaBa, PETYIUPYIOIINE OIEKYy M
MOIEYUTENBCTBO C MHOCTPAHHBIM 3JIEMEHTOM, WJIM B MEXIYHApPOTHBIX
aKTaX, YCTaHaBJIMBAIOLIMX TPaHCHALIMOHAJIbHBIE TTPOLICAYPhI IIPU3HAHMS
WJIA BOCCTAHOBJIEHHUSI OMEKU U MOMNEYUTEThCTBA. MeXIy TeM, HallpuMep,
rocygapcTtBa — ydyactTHuku CoBeta EBpOITBI 3aKITIOYMIIM TaKOTO pPofa Co-
rameHre — KOHBEHIMIO O MPU3HAHUY Y MCIIOJIHEHUU PElIeHMI OTHO-
CUTEJIbHO OIEKM HaJl IEThbMU 1 BOCCTAHOBJICHHSI OIIEKMU.

Poccuiickass ®epepaumst ygactsyer B KomBenmum crtpan CHI
«O TIpaBOBOI MOMOIIY M MPABOBBIX OTHOIIEHMSX IO TPaXKIaHCKUM, Ce-
MEHBIM 1 YTOJIOBHBIM AeJlaM», BCTYNUBIIEW B cuity Ui Hee 10 nexabps
1994 r." DTOT MEXIYHAPOIHBINA aKT CONEPKUT B CT. 33 CIEMYIOIINE KOJI-
JIN3MOHHbBIE HOPMBI: IIPY YCTAHOBJIIEHMU WM OTMEHE OIEKHU U IIOIeYu-
TEJIBCTBA TIO/UIEKUT TIPUMEHEHUIO JIMYHBIN 3aKOH pebeHKa, MpU 3TOM
00s13aHHOCTh TIPUHSTH ONEKY WIM ITONEYUTETLCTBO ONPEAeIIeTCs Y-

'C3 P®. 1995. Ne 17. Cr. 1472.

290



$ 5. Codepicanue u oepanuuerue npumeHeHuUss HOpM UHOCMPAHHO20 NpaAsa

HBIM 3aKOHOM OITeKYHa WJIM mornevyuTenst. BHyTpeHHe TpaBOOTHOIIEHNS
OITeK! U TIOTICUNTENIBCTBA PETYINPYIOTCS 3aKOHOM T'OCYIapCTBa, KOTOPOe
TIPOM3BEJIO YCTAaHOBJIEHUE OTIEKH.

HopMmbl, perynmupylolirie OTHOIIEHHWsI OMEKM W ITOIEYUTENhCTBA C
MHOCTPAHHBIM 3JIEMEHTOM, COAEPXKATCH TAKXKe B HAIIMOHAJBHOM 3aKO-
HomateabcTBe Poccuiickoit Menmepanmu. Crarest 1199 'K PD ncrons3yer
aHAJIOTUYHBIC BBINICTICPEUNCIICHHBIM KOJUTM3NOHHBIE TIPUBI3KU, H00OAB-
JIIsT, YTO K BHYTPEHHWUM IPaBOOTHOIIECHUSIM ONeKM (ITOTEYNTETLCTBA) B
cilyyae, KOrja JIMIIO, HaxXOHslleecs IOI OIeKOil (ITOIeYMTEILCTBOM),
nMeeT MeCTO XHUTelIbcTBa B Poccuiickoit Depepanun, IPUMEHSIETCST pOC-
CHIICKOE TIPaBO, €CJIM OHO 0oJIee OJTAaTOIPUSATHO IS 3TOTO JINIIA.

§ 5. YCTAHOBJIEHUE COJIEPKAHUA 1 OTPAHUYEHUE TPUMEHEHUA
HOPM MHOCTPAHHOTO CEMEIHOTO TTPABA

[Tpo6GeMbl ycTaHOBNIEHUS CoAep>KaHUSI HOPM MHOCTPAHHOTO CeMeii-
HOTO TIpaBa 3aTparMBalOT HE TOJbKO CyIbl, HO U OpPraHbl 3alliCU aKTOB
TPaXXIAHCKOTO COCTOSTHUSI, OpTaHbI OTIEK! 1 TTOTIeYUTEIbCTBA U JIP.

I[MpuMeHeHre HOPM MHOCTPAHHOTO CEMEITHOTO IIpaBa BKIIIOYAET B Ce-
04 cleaylonIe acCreKThl:

1. Tlopsimok ycTaHOBJEHMSI COAEpXKaHUS MHOCTPAHHOTO CEeMEHOro
mpasa.

2. ITopstmoK TOTKOBaHMS 1 0COOCHHOCTH IMPUMEHEHNST MHOCTPAHHOTO
TpaBa.

3. OnpeneneHye HAIMYMS OCHOBAaHUM K OTKa3y B MIPUMEHEHUU MHO-
CTPaHHOTO CEMEMHOTO MpaBa.

4. TlopsmoK TIpUMEHEHUSI MaTepHaJIbHOIO IIpaBa IpHW HEYCTaHOBIC-
HUY COiep>KaHUsI MTHOCTPAHHOTO CEMEITHOTO TTpaBa.

ITpuMeHeHre HOPM MHOCTPAHHOIO CEMEMHOTro IpaBa MPOMCXOIUT B
CUJTYy KOJIJTU3MOHHBIX HOPM, KOTOPBIE COAEPXKaT OTCBHUIKY K IpaBy OIpe-
IeJICHHOTO TocymapcTBa, Kak Poccuiickoit Demeparinyl, Tak W APYTUX
TOCyIapCTB.

CornacHo 11. 1 cT. 166 CK P® npn npuMeHEHNW HOPM MHOCTPAHHOTO
CEMEITHOro mpaBa CcolepKaHUe STUX HOPM YCTaHABJIMUBAETCS B COOTBET-
CTBMM C WX OGUIIMATBHBIM TOJKOBAaHWEM, IPAKTUKON NPUMEHEHUS W
JMOKTPUHOUW B KOHKPETHOM WHOCTPAaHHOM rocyaapcTBe. DTO O3HAYaer,
YTO MHOCTPAHHOE TPaBO JOJDKHO MIPUMEHSThCS TaK, Kak OHO TTOHUMAaeT-
Cs1 ¥ IPUMEHSIETCS] B COOTBETCTBYIOIIIEM TOCYIapPCTBE.
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BaxkHoe 3HayeHMe TIpU TIOAYIeHUM WHGOPMALIMA OTHOCUTEIBHO
MHOCTPAHHOTO 3aKOHOMATEJIbCTBA MMEIOT MEXIYHAPOIHBIE ITOTOBOPHI,
OIpENEIISIIONINE TaKOW MOPSAOK oOMeHa MHbOopMalMeil 1 KOMIIETEHT-
HbI€ OpraHbl, B yacTHOCTUM EBpomelickas KOHBeHLUs 00 MHGbOpMaLIMU
OTHOCUTEJIbHO WHOCTPAHHOTO 3aKoHomareabcTBa (JIoHmoH, 7 WIOHS
1968 r.)!, cormacno xoropoii dorosapusaromuecs CTOPOHBI OOSI3YIOTCS
TPEAOCTABIIATh APYT APYTY B COOTBETCTBUU C TTOJIOXEHUSIMU HACTOSITIIE
KonBeHuu mHbOpMaIio OTHOCUTEILHO CBOET0 3aKOHONATEIbCTBA U
Mpolenyp B IpaXIaHCKOW M KOMMEpPUYECKOU cdepe, a TakKke OTHOCH-
TEJTbHO UX CyIeOHOM CUCTEMHBI.

Kaxk npaBuiio, cyabl He objagaloT HEoOXonUMoil MHGOpMaLIUENn OT-
HOCHUTEJIbHO MHOCTPAHHOT'O 3aKOHOAATEIbCTBA, a TAKXKE TTOHUMaHUS €ro
comepkaHus U ocoOeHHOcTel mpuMeHeHus. OKa3aThb ITOMOIIb B yCTa-
HOBJICHUSI COIEPKaHMSI HOPM MHOCTPAHHOTO CEMEITHOTO ITpaBa MOTYT:

1) MunucrepctBo 1octuiiuu PO;

2) Apyrue KOMIIETeHTHEIE opraHbl Pd;

3) 3KCIIepTHI;

4) 3avHTEepeCOBaHHBIC JIUIIA.

Cratbs 2 EBpornieiickoil KOHBeHIIMM 00 MHMOpPMALIMUM OTHOCUTEIBHO
MHOCTPAaHHOTO 3aKOHOIATEeIbCTBA IJIACUT, YTO Kaxknas JloroBapuparo-
masics CTopoHa co3IaeT WIM Ha3zHavYaeT €NVMHBIM OpTaH: s IOJyYeHUS
3aIIpocoB 00 MH(MOPMALINHI U TS IPUHSITHASI MEp 110 3TUM 3arpocaM. [1o-
JIyJaroliee yupexneHne MoXeT ObITh JIM00 MUHUCTEPCKUM JeTrapTaMeH-
TOM, JTMOO APYIUM IOCYJapCTBEHHBIM OPTaHOM.

MunucrepcrBo octuimu P® B cootsercTtBrnu ¢ noamn. 27 n. 7 Iojo-
XKeHuss o0 MunaucTepcTBe octuinn Poccuiickoit Depepaniiy OCyIIeCTB-
JiseT oOMeH IMpaBoOBOi MH(OpMaIIeil ¢ ”THOCTPAHHBIMU TOCYIapCTBAMU.
VYupexaeHusl IOCTULIMM OKa3bIBAlOT MOMOIIb B YaCTU IMPeIOCTaBICHMUS
nHGOPMALIMY O COIEPXKAHUM ITpaBa B COOTBETCTBUU C MEXITYHAPOIHBIMU
IIOTOBOpaMM O IpaBoBoM momornu (cT. 2 JloroBopa Mexny Poccuiickoit
®enepamveit n1 Pecniyonukoit Keipreiscran ot 14 ceHtsaopst 1992 r.
«O 1paBOBOI1 ITOMOIIM U MPABOBBIX OTHOILEHUSX IO IPaKIaHCKUM, Ce-
MEHHBIM U YTOJIOBHBIM JIeJIaM»).

! TToctanosnennem Coseta Munuctpos CCCP ot 28 neka6psa 1990 r. Ne 1351 CCCP
npucoenuHwics kK Hacrosuieir KonseHuumu. KoneeHuust Bcrynuia B cuiny minss CCCP
13 mas 1991 . // bronneteHb MeXayHapoTHBIX JoroBopoB. 2000. Ne 1.
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K npyrum xommereHTHbIM opraHam Poccuiickoii denepaiiii OTHO-
CATCS TIPEXIEe BCET0 KOHCYIbCKME OpPTraHbI, NEHCTBYIONINE B COOTBETCT-
BUU C KOHCYILCKMMU KoHBeHIMsIMU. CorytacHo 11. 8 TTojioskeHnst 0 KOH-
CYbCKOM yupexaeHun Poccuiickoit Denepaliviu, yTBEpXIEHHOIO YKa-
som Ilpesumenta PD or 5 HosOpa 1998 r. Ne 1330', B ¢yHkumm
KOHCYJIBCKUX YUIPEXICHNI BXOOUT (DOpMHpOBaHME OAHKOB MAHHBIX IIO
3aKOHOATELCTBY TOCyIapCcTBa MPeObIBAHUS.

B xauecTBe sKcCnepToB, T.€. CIELMATUCTOB B 00JJACTM MHOCTPAHHOTO
MpaBa, MOTYT BBICTYIIaTh HE TOJBKO CITEIIMAIMCTHl POCCUICKUX TOCcyaap-
CTBEHHBIX OpraHM3alWii, HO TakXKe IIPEACTABUTEIN MEXIYHAPOMHBIX,
WHOCTPAaHHBIX, HETOCYIapCTBEHHBIX opraHu3anuii. CorjacHo 1I. 5 cT. 2
®denepanpHoro 3akoHa ot 31 mag 2002 1. No 63-P3 «O6 agBoKaTCKOi
IesTeIbHOCTM U afBokaType B Poccuiickoit Pemepaunu»’ anBoKaThl
MHOCTPAHHOTO TOCYIapCTBAa MOTYT OKA3hIBaTh IOPUINIECKYIO TIOMOIIL Ha
tepputopun Poccuiickoit Menepaiinyt 1Mo BOMpocaM IpaBa JaHHOTO MHO-
CTpaHHOTO TOCYyAapCTBa MPH YCJIOBUM PETMCTPALIMK B CIIELIMATbHOM peecTpe
®denepaabHOM PErMCTPALIMOHHONM CIYXOBI B COOTBETCTBUM C MOMI. 18 11.
6 Yxaza Ipesunenra PD ot 13 oktsa6pst 2004 r. Ne 1315 «Bompocer dDe-
JEPaIbHOM PETMCTPALIMOHHOM CITYXObD>®. Be3 perncrpalyMy B yKazaHHOM
peecTpe OCYLIECTBIEHUE aABOKATCKOU HESITENBHOCTA alBOKaTaMU WHO-
CTpaHHBIX rocyaapcTB Ha Tepputopuu Poccuiickoit Depepalinu 3ampe-
IIaeTcs.

DKcTepT MOXeT OBITh OTIpenesieH Kak 10 MHUIIMATUBe cyla, TakK U 10
WHULIMATUBE CTOPOH, APYTMX 3aMHTEPECOBAHHBIX JIWII, YYACTBYIOUIUX B
nene. Cyn, Kak MpaBWIo, POU3BOAUT Ha3BaHHbIE NEMCTBUSL Ha CTaluU
TOATOTOBKH K CYIeOHOMY pa30MpaTelIbCTBY.

B cootBeTcTBuM ¢ a63. 3 11. 1 c1. 166 CK P® 3amHTEpecOBaHHbIE JIALIA
BIIPaBe MPEACTABIATh JOKYMEHTBI, IIOATBEPXIAAIOLINE CONEPXKAHUE HOPM
MHOCTPAaHHOTO CEMEMHOIo MpaBa, Ha KOTOpPble OHU CCBHLIAIOTCS B 000C-
HOBaHUE CBOMX TPEOOBAHUI WIN BO3paXEHUI, U UHBIM 00pa3oM COAECii-
CTBOBaTh CyIy WV OpraHaM 3aIliCHM aKTOB I'PaXXITaHCKOTO COCTOSTHUS U
WHBIM OpraHaM B YCTAHOBJICHWM COMAEpP>KaHUsS HOPM MHOCTPAHHOIO Ce-
MeitHoro 1ipaBa. Cya WIu MHBIE Ha3BaHHBIE OPraHbl HE MOTYT TpeOOBaTh
OT DAHHBIX JINII TIPEACTaBICHNUST JOKYMEHTOB, TTOATBEPKIAIONINX COIEP-

' C3 PD. 1998. Ne 45. Cr. 5509.
2C3 P®. 2002. Ne 23. Cr. 2102.
3 C3 P®. 2004. Ne 42. Cr. 4110.
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>KaHWe HOPM MHOCTPAaHHOTO IpaBa, TaK KaK 3TO SIBJISIETCS UX MPAaBOM, a
He 00513aHHOCTBIO.

Ha npaktuke He Bcerma peaym3yloTcsl BHIIIEHA3BaHHbBIE BO3MOXHOCTH
YCTaHOBJIEHVsSI HOPM WHOCTPAHHOTO Tpasa. [js1 pa3pelieHust criopoB Mpu
OTCYTCTBUM MHGOPMALIMU O COAEPXKaHWM HOPM MHOCTPAHHOTO TpaBa poc-
CUICKWE CYIbI, OPTaHBI 3aMMCH aKTOB TPAKIAHCKOTO COCTOSTHUSI M IpyTHe
OpraHbl MTPUMEHSIIOT OHOCTOPOHHIOI KOJUTM3MOHHYIO MPUBS3KY <«3aKOHA
cyla», T.e. 3aKoHOnaTeIbcTBO Poccuiickoit Menepaiii B COOTBETCTBUU C TI.
2 cr. 166 CK P®. 3akoHOIaTeIbCTBOM HE OIpeAeeH CPOK, 10 UCTCUECHUN
KOTOPOTO B CITy4ae HEYCTAaHOBJICHUS CONIEPKAHVSI HOPM MHOCTPAHHOTO TIpa-
Ba MOXHO MPUMEHSTh POCCUICKOE 3aKOHONATELCTBO. DTO OOYCIOBJIEHO B
OMpPENENIEHHOUN CTENMEHW W TEM, YTO JAHHBIE NEHCTBUS TOJDKHBI TTPOU3BO-
JIUTBCS TIPEX/IE BCErO0 Ha CTalWM TOATOTOBKM Jiefia K CyneOHOMY pa3oupa-
TenbCeTBY, cpoku Kotopoit [ TIK PD He mpemycMoTpeHsI.

JpyruM OCHOBaHUWEM JJISI HETIPUMEHEHWS] HOPM WHOCTPAHHOTO Ce-
MEIHOTO TpaBa SIBISIETCS] MPOTUBOPEUNE 3TUX HOPM OCHOBaM IPaBOIO-
psanka (rmy6auuHomy mopsaaky) Poccuiickoit ®@eaepauyu. Orosopka o
MyOJTMIHOM TIOPSIIKE XapaKTepHa sl OOJIBITMHCTBA CTPAH, B YACTHOCTHU
s Aectpuu, bpasunuu, I'epmanuu, I'petuu, Utamuu, IMopTryramuu u
Jp. OroBopka o MyOJIMYHOM TOPSIAKE XapaKTepHa U sl APYTUX HOPMATUB-
HBIX ITPABOBBIX aKTOB, a TAKXKE UIT MEKIyHAPOTHBIX 1oroBopoB. B cT. 1193
I'K PO ykaswiBaeTcs Ha TO, 9YTO OTKa3 B IPMMEHEHNU HOPMBI MHOCTPaH-
HOTO TMpaBa He MOXKET OBITh OCHOBAH TOJIFKO Ha OTJIMYMU TIPABOBOMA, TTO-
JIUTUYECKOW WJIM SKOHOMUYECKOW CUCTEMBI COOTBETCTBYIOIIETO WHO-
CTPaHHOT'O TOCYAAapCTBa OT TMPABOBOU, MOJUTUYECKON WJIM SKOHOMUYE-
ckoit cucrembl Poccuiickoit Deaepalinii, 9T0 MOKET UMETh 3HAYCHHE U
JUJISI CEMEHOTO TpaBa.

TepMuH «ITyOJMYHBIA MOPSIIOK» MMOHUMAETCS Mo-pa3sHoMy. B 3ako-
HOJATENbCTBE PAa3HbIX CTPAH U B POCCUIICKOM 3aKOHO/IATEIbCTBE, KAK U B
MEXIyHAPOAHBIX JIOTOBOpAX, MPUMEHSIOTCS pa3Hbie (HOPMYJIUPOBKHU.
IMon TepMUHOM <«ITYOJIMYHBINA TTOPSITOK» TTOHUMAIOTCST TIPEXKIe BCETO OC-
HOBOIIOJIATAIOIINE TPUHLIMIBI MPABOMOPSAKA, 4 WUMEHHO TOJOXEHUS
Koncturyuyu P®, npuHUMIBI TPakIaHCKOTO 3aKOHONATENbCTBA, Tpe-
nycmotpeHHBIe ¢T. 1 K P®, mpuHIIAIIE ceMeiTHOTO 3aKOHOIATEIbCTBA,
npenycmotpeHHbie cT. 1 CK PD, u op.

B Hayke mpUHSATHI 1Be KOHLENIUUA MyOJTUYHOTO MOPSIIKA: MO3UTUB-
Hasl U HeTaTUBHasl.

294



$ 5. Codepicanue u oepanuuerue npumeHeHuUss HOpM UHOCMPAHHO20 NpaAsa

ABTOPOM TTO3UTUBHON KOHIIETIIUY HAa3BIBAIOT (DPAHILY3CKOTO YIEHOTO
XIX B. [Mumne. [To3uTuBHAA KOHLIETIIUS OMPEAETSIET MyOJUYHBIA TOPSI-
JIOK TIyTeM TIepeYuCIeHUs 3aKOHOB, TMPUHIIUTIOB, KOTOPBIE JIOJKHBI
TIPUMEHSITHCS HE3aBUCUMO OT COJEPXKAHUSI HOPM MHOCTPAHHOTO TIpaBa.

HeraTuBHas KOHUENLMS ITyOJIMYHOIrO IOPSAKA OIpelesieHa B CT. 6
BBomHoOro 3aKkoHa K ['epMaHCKOMY TpaskIaHCKOMY YJIOXEHUIO, COTIACHO
KOTOpPO#1 TIpaBOBasi HOpMa MHOCTPAHHOTO TOCYIapCTBA HE TIPUMEHSIETCS,
€clii ee MMPUMEHEHUE BeNeT K pe3yJIbTaTy, KOTOPbIN SBHO HECOBMECTUM C
OCHOBHBIMM TIPMHIIUIIAMM T€pMaHCKOTO TipaBa. I1pu 3Tom ompenensercs
MHOCTPaHHBIN 3aKOH, KOTOPBII He MOXKET OBITh IIPUMEHEH B CIIydae Ipo-
TUBOpEYMS] HAIMOHAJLHOMY TMyOJWYHOMY mopsnky. [ms cemeitHoro
npaBa Poccuiickoii @enepaliny xapakTepHa HeraTUBHasT KOHIIETTLIMSL.

OroBopka 0 ITyOJIMYHOM IOpSIIKE IMPUMEHSIETCS MpU TPU3HAHUM U
WCITOJTHEHUN PEIIeHWiT MHOCTPAaHHBIX CyHoB. Tak, eciiu pelleHne MHO-
CTPaHHOTO CcyJa MPOTUBOPEUUT yosIMaHOMY Tropsinky Poccuiickoii ®e-
JiepaliMi, TO OHO He MOXeT OBbITh IPUM3HAHO B Halllell crpaHe. [TogoOHbIe
OTOBOPKH COIEPXKATCS U B MEXAYHAPOAHBIX COMJIALICHUAX, HAlIpUMED, B
ct. V KoHBeHIIUM O TIPM3HAHUM W IIPUBEACHUN B WCIIOJHEHUE WHO-
CTpaHHBIX apouTpakHbIX pemenuit (Hpio-Mopk, 29 nexabps 1958 T.)".

CornacHo cT. 24 KoHBeHLIMU O 3aliuTe AETell M COTPYAHUYECTBE B
obylacTu MexXrocynapcTBeHHoro yceiHoBneHus (Iaara, 29 mas 1993 r.) B
NpU3HAHWU YCHIHOBIICHUS B JII0O0M JloroBapHMBalOmIeMCsI TOCYIapCTBe
MOXeT OBITh OTKa3aHO TOJIEKO B TOM CJIy4ae, €CJIM YCHIHOBJIEHWE SIBHO
TMPOTUBOPEYUT €T0 MyOJMYHOMY TOPSAKY, TIPUYEM MHTEpPEChl pedeHKa
TIOJDKHBI OBITh YUTEHBI.

B xaugecTBe mpMMepoOB IIPOTUBOPEUMST POCCHICKAM IIPUHIIATIAM ITyO-
JITIHOTO TTOPsIIKa MOXKHO Ha3BaTh HOPMBI MHOCTPAHHOTO 3aKOHO/IATEIhCTBA
0 HEepaBHOMPABUU MY>XUMH 1 XKEHILH, ITOJIMraMHbIX Opakax. OmHaKo Takuve
MPOTUBOPEYNsI HE MOTYT CIIY*KUTh OCHOBaHMEM Ul OTKa3a B IMPU3HAHUU
COOTBETCTBYIOIINX ITPAaBOOTHOIICHNI, BOSHUKIINX B CTpaHAX, IJe ACUCTBY-
10T MaHHbIe HOPMBI. Tak, OymyT rpu3HaHbl B Poccuy TipaBoBBIE ITOCIENCT-
BUST paCTOpPXKEHMS Opaka, OCYIIECTBJIEHHOTO 3a TpaHULIEl, TTI0 OCHOBAHUIO,
HE TIPeIyCMOTPEHHOMY POCCHMICKMM 3aKoHomaTelbcTBOM. ComepxkaHue
TIOHSITHS «ITyOIMYHEIN Topsinok Poccuiickoit Menmepar» He COBITAaeT C

! Paruduimposana IMpesunuymom Bepxosroro Coseta CCCP 10 aBrycra 1960 r. s
CCCP Bcrynua B cuty ¢ 22 Hosiopst 1960 1. // BectHuk Brictiero Ap6urpakHoro Cyma
P®. 1993. Ne 8.
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colepKaHMEM HALMOHAJILHOIO 3aKoHomaTedbcTBa Poccuiickoit Penepa-
LMW, YTO TIOATBEPKAAETCS M cynebHoit npaktrkoii'. Tak, Bepxosnslii Cyn
P® pazwsichser: «ITockobpKy 3aKkoHOMaTeNbecTBO Poccuiickoit Deneparnm
JOMyCKaeT MpYMMEHEeHe HOPM MHOCTPaHHOTO TocyaapcTBa (cTaThs 28 3ako-
Ha Poccniickoit ®enepain «O MeXIyHAPOIHOM KOMMEPYECKOM apOUTpa-
XKe»), HATMIYe TPUHIAITHATILHOTO PA3ITINS MEKITYy POCCHICKIM 3aKOHOM
¥ 3aKOHOM JIPyTOTO TOCYAapCcTBa CaMo IT0 cebe He MOXKET ObITh OCHOBAHUEM
JUTS TIPUMEHEHHUsI OTOBOPKM O MyOJMYHOM mopsiake. Takoe nmpuMeHeHue
3TOi OrOBOPKM O3HAYyaeT OTpuliaHKe npuMeHeHust B Poccuiickoit Menepa-
1M MpaBa MHOCTPAHHOTO rocynapcrea Booodie. [lon «ImyoaumyHbIM TTOpSII-
koM Poccuiickoit Denepalii» TTOHMMAIOTCSI OCHOBBI  OOIIECTBEHHOTO
ctposi Poccutickoro rocymapcrsa. OroBopka o IyOJUYHOM TMOPSIAKE BO3-
MOXHA JIUIIIb B T€X OTAEIBHBIX CIydasix, KOTIa MpUMeHEeHe NTHOCTPAaHHOTO
3aKOHA MOIJIO OBI MOPOAWTh PE3yIbTaT, HEMOMYCTUMBIA C TOYKHM 3PEHUS
POCCUIACKOTO TIPABOCO3HAHUS» .,

ITpuMeHeHrEe OrOBOPKM O MYOJMYHOM TOpPSIAKE OOYCIOBJIMBAET I10-
CTAaHOBKY BOIIpOCa O IIPMMEHUMOM IIpaBe, IOCJIe TOTO KaK B pe3yJjbTare
IEWCTBUS YKa3aHHOU OTOBOPKM OBLIO MCKITIOUEHO IIPUMEHEHNE BEIOpaH-
HOTO Ha OCHOBE KOJJIM3BUOHHOW HOPMBI MHOCTPAaHHOTO TpaBa. B coort-
BeTCTBUH cO cT. 167 CK P®D B 3TOM Cilyyae NpuMEHSIETCS 3aKOHOIATEb-
ctBo Poccuiickoit Mdenepanniu.

! Onpenenenne BepxosHoro Cyma P® ot 25 cenrsabpa 1998 r. // Brosierens Bepxos-
Horo Cyna P®. 1999. Ne 3.
2 Tam xe.
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