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Mpeoucnosne

Hctopusgd moIMTUYECKUX M MPaBOBBIX YYEHUI — 3TO OJHA
W3 HayYHBIX DUCLUILJIMH TOCYIapCTBEHHO-MPABOBOIO IIMKIA,
M3y4aeMbIX Ha IOpUINYECKUX (DaKyIbTeTaX BBICIIMX YYEOHBIX
3apeneHuit Poccun. B 4uciio TakMX OUCLHUIUIMH BXOAST TakKKe
Teopus TOCyIapcTBa M IMpaBa, UCTOPUS OTEYECTBEHHOTO TroOCy-
IapcTBa W MpaBa, MCTOpPHMS rocyaapcTBa M MpaBa 3apyOeKHBIX
CTpaH, KOHCTUTYLIMOHHOE MpaBo Poccun, KOHCTUTYLIMOHHOE
NpaBo 3apyOeXHbBIX CTPaH, aIMUHUCTPATUBHOE IPaBO.

Obsexkm u3y4eHus UCmopuu NOAUMUYECKUX U NPABOBLIX
YVUEeHULl — noaumu4ecKue u npagoevle yueHus 8 ux ucmopuuec-
Kom ceoeobpasuu. B paMKax mTaHHOW DUCUMIUIMHBI aHATU3UPY-
IOTCS MOJUTUKO-TIPABOBbIE YYEHMSI MBICIUTENEH, HAUYMHAS C
IyOOKOM ApeBHOCTU U 3aKaHYMBasi COBpeMeHHOM smoxoil. Ilo-
3TOMY WMCTOPHUS TMOJUTUYECKMX W IIPABOBBIX YUEHUI MpEICcTaB-
€T coboit ucmopuio ocoboeo pooa muicredesmenvHocmu. B
YKCJIe aBTOPOB, MPEACTABICHHBIX B Kypce UCTOPUM IOJUTHUYEC-
KX W TIPaBOBBIX y4eHUiIl, — rpedeckue coductel, [limaton un
Apucroreib, ®oma AxkBuHCKUi M Mapcunnit IlagyaHckuid,
Kant u I'erenn, Kenb3zeH 1 MapuTeH U MHOTHE JP.

Hctopust MOJTUTUYECKUX U MPABOBbIX YYEHUI HamboJiee Tec-
HO CBSI3aHA C TEOPMEM rocymapcTBa M MpaBa, HO OTJIWYAET 3TU
JIBE€ Hay4yHble TUCLUMIUIMHBI cieaytoiee. Teopusl rocymapctBa U
npaBa — 3TO CUCTEMAaTU3alusl 3HAHWIA O COBPEMEHHOM Tocyaap-
CTBE U JEUCTByIOIIEM ceilyac mpaBe. Teopus rocymapctsa W
npaBa — HEKWI OOIIMI OPUEHTUP IJIS CETOAHSIIHETO IMpaKTh-
Kytoliero opucta. McTopust MOJUTUYECKUX U IMPaBOBBIX YyYe-
HUIl — 3TO CUCTeMaTU3allMs MHOTOBEKOBOI'O OITbITa WHAVMBUIY-
aJIbHOTO OCMBICJIEHHSI TOCYIapCTBEHHO-IIPABOBBIX SIBJCHUIA.

KakoBa noruyeckast CTpyKTypa NOJMTUYECKOTO W MPaBOBOIO
yuyeHus? YdeHue, WM JOKTPWHA, IPEANoJiaracT HalIM4ue TpeX
3JIEMEHTOB:



1) mormyeckoii OCHOBHI, OOBeAMHAIONIEH MU(DOIOTHUIO, Du-
Jnocoduio (pelIITUBU3M, CKENTUIIM3M, arHOCTUIIM3M, pallloOHa-
JIM3M U JIp.), PEIUTHIO, HAayKy (IICHXOJIOTHS, OMOJIOTHS, COLIMO-
JIOTHS M 1Ip.);

2) comepXaHuUs: pellleHrue TOW WIM WHOM ITOJIUTUYECKON M
MpaBOBOI IPOOJEMBl (00OCHOBaHME IOTOBOPHOTO ITPOMCXOXK-
IIeHUsI TOCyAapCTBa, CyBepeHUTeTa rocyaapcTBa WM Ip.);

3) mporpaMMHO#1 4acTH, T.€. BBIBOJA, KOTOPBIA JeiaeT cam
aBTOpP, WIM BBIBOJA, KOTOPHIA JIOTUMHO BHITEKACT M3 €T0 yUCHMUS.
Ha ocHoBaHuM ucciaemoBaHUs TPOrpaMMHOM YacTH ITOJIUTH-
YeCKOIo WIM NPaBOBOIO YUYEHHUsS MOXKHO IPUYMUCIUTL yKa3aH-
HOE yuyeHHe K TOMY WM MHOMY HallpaBlIeHUIO (IIIKOJIE) MOJIUTHU-
YECKOM WIM TPaBOBOM MBICIM: COLIMOJOTMYECKON IIKOJIe IIpaBa,
IIKOJIE IOPUAMYECKOTO MO3UTHBU3MA, ITOJIUTUYECKOMY pedop-
MM3MY WM pamgydKaau3My | Ip.

3aueM OymyliMM OpUCTaM U3y4yaTb WMCTOPUIO MOJUTUYECKUX
W TIPaBOBBIX YUeHUIA?

DTOT KypCc — CBOEro pofa IIKoja IUTIopaau3Ma ITOJUTHYEeC-
KOTO M IIPaBOBOIO MBIIIJIEHUS, a TAKOE MBIIUIEHNE COOTBET-
CTBYET OCHOBaM OTKPHITOTO MH(OPMAIlMOHHOTO OOIIeCTBa, B
KOTOpPOM HUKTO He 00JIagaeT MOHOIOJME Ha MCTUHHOE MOHU-
MaHUe TOJUTUKO-TIPABOBOM NEHCTBUTEIBHOCTH.

DTOT Kypc MNpemocTaBisieT CTyIeHTaM BO3MOXHOCTh ITO3HA-
KOMUTBCS € Pa3IMYHBIMU KOHKYPHUPYIOIIMMM MEXIy COOOM
crnoco0aMy apryMeHTallMi, KOTOPhIE MOXKHO HMCITOJIb30BaTh IS
000CHOBaHMSI TOTO WIM WHOTO ITOJIMTUKO-IIPAaBOBOIO Te3Hca.
M3zyuenne uCTOpUM MOJUTUYECKUX W MPABOBBIX YUCHUI ITO3BO-
JINT CTyJeHTaM OOHApYXWUTh TaKKe YCTOMYMBOCTh M ITOBTOpSIE-
MOCTh HEKOTOPBIX ITOJUTUKO-TIPABOBBIX ITPO0JIEM Ha IIPOTSLKe-
HUM BeKOB. [103TOMYy OCBOMTBH KypC MCTOPUM ITOJIUTUYECKUX W
MPABOBBIX YUEHUI — 3HAUWT CHENaTh elle OAWH Iar BIlepem K
TMIOHMMAHUIO CYIITHOCTH TOJUTUKO-TIPABOBBIX SIBICHUIA.

McTOoYHMKOM 3HAaHMII O MOJUTUKO-IIPABOBBIX YYCHUSX ITPO-
IIUIOTO ¥ HACTOSILETO CIIYKAaT UCMOPUYecKu 3HAYUMble TIOJIATHU-
KO-TIDaBOBBIE ITPOM3BEACHUSI. DTOMY KPUTEPHUIO COOTBETCTBYIOT:

* IPOU3BEACHUsI, KOTOphIE TIOBIMSIA HA MUPOBO33PEHHE CO-
BPEMEHHUKOB aBTOPOB 3TUX NMPOM3BEIECHUI M OKa3ajld 3HAYM-
TEJIbHOE BO3IEICTBME Ha pa3BUTHUE IOCIEOYIONIIEe MOJIUTUKO-
npaBoBoii Mbicau. Hanpumep, pabora IlnatoHa «['ocymapcTBo»
(IV B. mo H.3.) OKa3anach B BBICHICH CTEIIEHM aKTyaJIbHOM JUIS
T. Mopa, HammcaBiiero «Yronuwo» (XVI B.); umen ApucToTe-
JIs1, BhICKa3aHHBIe UM B pabote «Ilomutuka» (IV B. mo H.3.),

6

BHOBb 3a3Bydanu B paborax Pombl AkBUHCKOro «Cymma Teo-
norun», «O TpaBIeHWM Trocymapeit», HanucaHHBIX B XIII B.
B cBoio ouepenr pabotel (paniy3ckoro ¢duimocodpa XX B.
XK. Maputena («YenoBek 1 rocymapctBo», «[IpaBa uyenoBeka u
€CTeCTBEHHBII 3aKOH») TakXe KOHIIETITYyaJIbHO CBS3aHBI C pado-
Toii Mombl AkBUHCKOrO «Cymma Teonoruu» (XIII B.);

* IIpOM3BeIeHUsI, KOTOPbIE OKa3aJi KOJIOCCAIbHOE BO3IEii-
CTBHE Ha COBPEMEHHHUKOB. ABTOPOB 3THX ITPOM3BEACHUI MOX-
HO Ha3BaThb «pynopamu smoxu». Hampumep, n3BecTHO, 4TO pa-
6ota III. MoHTeckbe «O myxe 3aKOHOB», ONMYOJIMKOBaHHAasI B
1755 r., B TeyeHMe MOCJEAYIOIIMX TOJyTOpa JieT BhlAepKaja
okojio 20 m3ganmii B 3anagHoii EBpome. DToT hakT cBUIETENh-
CTBYET O TOM, YTO MOHTECKbEe yXe TP XU3HU ObLI U3BECTHHIM
MMOJIMTUYECKMM M TIPaBOBBIM MEICaUTENeM. Jlpyroit mpumep
npvxu3HeHHoi usBecTHocTM — K. Mapkc u ®@. Dureanc. Ux
«Manudect KommyHucTrdeckoir mapTum» ObLT OITyOJIMKOBaH
Ha HeMelIKoOM M (paHIIy3CKOM sI3bIKax B 1848 T., Ha aHTIMIiC-
koM — B 1850 ., Bckope MOSIBUIMCH HAaTCKOE, MOJbCKOE, a 3a-
TE€M PYCCKOE M aMEepPUKaHCKOE M3IaHus;

* TIIpPOM3BEACHUS, KOTOphIE HEe IMOJYYMJIA IIMMPOKOIN M3BECT-
HOCTU TPU XM3HU aBTOpa, HO 3HAYMTENIBHO MO3IHEe UX MHTENI-
JIeKTyaJlbHasl LIEHHOCTh OblIa Ipu3HaHa. Hampumep, paGoTh
nTabsgHcKoro ¢wmirocoda JIx. Buko «O enmHCTBEeHHOM Hadaje
¥ eIMHCTBEHHOH Iienu BceoOiero mpapa» (1720), «OcHoBaHMS
HOBOII Hayku 00 oOmieli mpupome Haumit» (1725) momyuwnm
MIpU3HAHWE JUIIb CIYCTSA IOYTU CTojieTHe. M3BeCcTHO, 4TO B
CBOMX MCCIIEIOBAaHMIX MCTOPUMU pa3BUTHUS IpaBa Buko Ha cro-
JIeTUE OMepeaua IIpeAcTaBUTENeli HEMEIKONW HCTOPUYECKOMN
IIKOJIBI TTpaBa.

Kakux mpIcauTeneil m3ydaloT B Kypce MUCTOPUU TOJIUTUYEC-
KX M TPaBOBBIX yuyeHMI? MOXHO BBIACIUTH CIIEIYIOIINE
TPYMITBI MBICTIUTENE B 3aBUCMMOCTHU OT WX pPoja 3aHSITHIA:

* chunocogher: Tpedeckue coductel, IlmatoH, Apucrorenb,
Jlokk, Crimao3a, Kant, I'ereas, MaputeH u np;

* ropucmoel: puMckue opuctbl, bomen, Monteckre, Ca-
BuHBN, [lyxTa, OctuH, Beproom, Kenbsen, IlayHan u np;

* ucmopuxu: ITonn6uit, Buko, Tatuiies;

* coyuonoeu: Konr, CneHcep;

* noaumuyecxkue desmeau: IlepecBeroB, babed, Crepanc-
KWW, 1eKaOpUCTHI.



Tema 1. CTAHOBJIEHUE N PASBUTUE
MNOJIMTUKO-MNPABOBOM MOEONOIM NN

CraHOBJIEHHE W Pa3BUTHE IOJUTUKO-TIPABOBOM MIEOJIOTUN
MOXHO TIpOCJIEINTb, aHAJTU3UPYs CoAepKaHWe IMOJUTHUIECKUX
M TPaBOBBIX YYEHUI C INIyOOKOM JPEBHOCTH.

CopepxaHue IIOJUTUYECKMX M IIPABOBBIX YYEHMH OIIpe-
JensieTcsl TeMaMy, BbIOpaHHBIMU Pa3IMYHBIMU aBTOpaMu JJisl
ocMmbIcieHus. HeTpynHO 3aMeTuTh, YTO B MX BBIOOpE CYIIE-
CTBYET HEKOTOpasl 3aKOHOMEpPHOCTh. Ha 3TOT BBIOOp OKa3bIBaeT
BIMSIHUE OIpele/ieHHasl colliajibHas cpena (3KOHOMUYecKasl,
KYJIBTYpHasl, TIOJUTUYeCKas, MpaBoBasi). DTa cpeaa MOXKeT Cy-
IIECTBEHHO MEHSTHCSI OT OJHOM B3MOXM K APYroi, OT OJZHON
CTpaHbl K JPYroii, MO3TOMY MOJUTUKO-IIPABOBBIE YUEHMS Pa3-
BUBAIOTCS HepaBHOMepHO. IIpuMepaMu MHTEHCHUBHOTO pa3BU-
TSI TIOTUTAYECKON M MPaBOBOM MBICM MOTYT CIY:KUTh YYEHUS
rpedeckux coductoB (V B. 10 H.3.) U (GPaHILY3CKUX ITPOCBETHU-
teneir (XVIII B.).

Ha dakrop 00yCIIOBIEHHOCTH TMOJIUTUYECKUX U ITPABOBBIX
YUYeHUH cOLIMaJIbHOM cpefoit oOpaTmy BHUMaHME POCCUMCKUIA
npasoBe, bopuc Hukonaesnu Yumuyepun. OH cuuTal, 4yTo IO-
CKOJIBKY B JApPEBHEM MUpE He ObLIO LIEPKBU U TPaKIaHCKOIO
0o0IIeCTBa B COBPEMEHHOM MX MOHUMAHUM, TO «ITOJUTUYECKUI
CO103 OBUT HayaJIoM BCETO». DTO HAIJIO COOTBETCTBYIOIIEE OT-
paxXeHue B TOJUTUYECKON MBICIM ApPEeBHUX TIpekoB: «locy-
JIapCTBO ITIPEACTABIISUIOCHh IPeBHUM ¢mitocodaM eCTeCTBEHHBIM
obpa3oBaHMEM, KOPHU KOTOPOTO CKPBIBAJIUCH B TTYOOKOM IpeB-
HOCTW». DTOoMy Te3ucy UmueprnHa BITOJIHE COOTBETCTBYET, Ha-
npuMep, npencrasiaeHue IlnaToHa o ToM, 4TO rocyJapcTBO BO3-
HUKaeT B CHUJY OYEBUIHOCTH OOIIECTBEHHOTO pas3iesieHus
Tpyda. AHAJOTMYHOE TMOHUMAHME CBSI3M MEXIy TIpedyecKoit

8

KU3HBIO U TOJUTHUKO-TPABOBBIMU YUYEHUSIMU TOTO BpeMeEHU
MOXHO OOHApyXWTb y aMepUKaHCKOro uccieaopatens: B. Buib-
coHa, BriocjieacTBuM craBiiero npesugeHroM CIIA. B. Buib-
COH IoJjiarajl, 4to «B I'pelnu TpyaHO HAaWTH CIIebl TOJUTUYEC-
KOW MBICIIH, CTpeMsIIIeiicsl OrpaHUYUTh OOIIECTBEHHYIO BJAcTh
BO MM HEOTYYXIaeMbIX MpaB JUYHOCTU. Kak B rpedeckom,
TaK U B PUMCKOM IIpEICTaBJICHUM MPaBUTEIbLCTBEHHAs BJIACTb
OblIa CTOJIb XK€ IpeBHel, Kak U caMO OOILeCTBO, OHA OblIa €ro
BEPHBIM OTPaXXEHUEM M BOILIOILIECHUEM».

B smoxy cpenHux BekoB chopMHUpOBaiach XpUCTHUAHCKAas
nepkoBb. I1o MHeHuio b.H. YnuepuHa, B 3TO BpeMsl «ITOJIUTH-
YeCcKOe MBIIUICHUE BpPaIlajoch BOKPYT CIiopa MeXIy CBETCKOM
BJIACTbIO U LIEPKOBHOI». SIpKoe TOMy TMOATBEpXKACHUE — TOJIM-
TUKO-TIpaBoBoe yuyeHue MDomMbl AKBUHCKOTO.

B Hogoe Bpemst, mo mHennio b.H. Unuepuna, B 3anagHoit
EBpone mpoucxomsrt cyiiecTBeHHble U3MeHeHUs: «Bo3naBuraer-
¢Sl HOBOE TOCYIApCTBO, BO3BBIIIASICh HAJA 1LIEPKOBbIO U Tpax-
JaHCKUM ob1ecTBoM. Criop 3aKaHUMBAETCS B MOJb3y CBETCKOM
BiaacTu. McxoaHast TOUKA MBIIIJICHUS] MHAsI, HEXENMU B IPEBHEM
mupe. Meicniurean HoBoro BpeMeHM BUAEIU Tiepen coOoil He
BeKaMU YCTAHOBJIEHHBINM. MOJUTUYECKUI OpraHu3M, a Xaoc
CpeIHEBEKOBBIX CMJI, CTOJKHOBEHME BiacTeil. ['ocymapcTBo
MPEACTABISIOCh UM HEOOXOAMMBIM BBIXOAOM M3 aHapXuu. 3a-
O0OTUINCH 00 YCTAaHOBJICHUU TEPBOHAYANIBHBIX YCIOBUI OOIIE-
KUTUSI, U TIPEXAe BCEro BJIACTU, OXpaHSIOUIeH MOpsSaoK. DTu
YCJIOBUSI OHM BBIBOAWJIM JOTMYECKMM IMyTeM M3 TpeOOBaHUI
pasymMHOro o6uiexuTus». OCHOBBIBasiCb Ha 3ToOM B3rsiae Yu-
YyepuHa, MOXHO OOBSICHUTH TosiBiecHHe B XVI B. Teopum rocy-
JIIApCTBEHHOTO CcyBepeHUTeTa bojaeHa, B COOTBETCTBUU C KOTO-
poii CpelcTBOM IMPEOJOJeHUS CPEeIHEBEKOBOIO Xaoca BO
®paHUMM MoOrJa CcTaTh TOJBKO CMJIbHAsl TocylapCTBeHHasl
BiacTh. Takoit B3rsan YnuepuHa momoraeT Takke OOBSICHUTH
MOUCK palMOHAJbHOTO OOBbICHEHMS rocygapctBa B XVII—
XVIII BB., KoTopslii Bem MHorue ¢unocodsl (I'poumii, I'obdoc,
Jlokk, Pycco u ap.). Dtu dunocodsl caenaim BbIBOI, YTO B OC-
HOBE TocCyJapcTBa JICXKUT OOILISCTBEHHbBINM JOTOBOP.

OO0bsicHeHUe crielu(UKY MOJUTUIECKOTo MbllieHus B EB-
porne B KoHie XIX Havane XX B., MOXHO, B YaCTHOCTH, Haii-
™M y ¢paHiy3ckoro yueHoro Kappe ne Manwbepra, KOTophiii B
pabote «K Bompocy 00 oOlueil Teopuu rocygapcTba» Mucal
cnenytomee: «C 1871 mo 1914 rom Mup IOKeH OBLT XUTh
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B YCJIOBUSIX BO3pAacCTaIOIIEl yrpo3bl HEMELIKOW IrereMOHUM... Tem
caMbIM, B MWJIMTapu30BaHHOM EBpore, Bcerma rotoBoil BCTy-
MMUTh B BOIHY, KOHLENT rOCyJapCTBa INIABHBIM 0Opa3oM. pa3BU-
BaJICsl B HAIIPaBJICHUM WEH CWJIBI, MOTYILIECTBA, W, CeAOBATE b~
HO, TOCIIOACTBA Hall MHIVBUIAMU HAILMOHAJIILHOTO COOOIIECTBA».
IMoarBepxxaeHneM 3TOro BbIBoma Majbbepra SIBISIOTCS, Halpu-
Mep, OIpeleeHre TocyaapcTBa DHTIeNbca, ISl KOTOPOTo rocy-
JIapCTBO BBICTYNAJIO OpPYyAMEM TOCIOACTBA OJHOIO Kjacca Haj
IPYTUM, WIKM OIpeneieHne TocyaapcTBa, mpemioxkeHHoe M. Be-
6epoM, IS KOTOPOTO TOCYIapCTBO CBOIMJIOCH K MOHOMOJIMU Ha
JIETUTUMHOE TIPUMEHEHNE (PU3NIECKOTO HACUIIUSI.

HTak, MOXHO clieiaTh BbIBOM, YTO IS JIYYIEro MOHUMAHUST
00YCJIOBJIGHHOCTU TOJIMTUKO-TIPABOBLIX YYCHHMI COLUAIBHOMN
cpenoit GoJbIIas poib MPUHAMIEKUT COLMOJIOTUN 3HAHMSL.

Korzma n rie Bnepsble cTan ynTaThed yueOHbI Kype «McTo-
pUsl TTOJUTUYECKUX U TPABOBBIX YYCHUI»?

BriepBeie B Poccum kypc «McTtopmsa MOAUTUYECKUX yde-
HuUit» cran yutatbesd B 60-e 1r. XIX B. B MOCKOBCKOM YHMU-
Bepcutetre. b.H. Ynuepnn msman «McTopmio moanmTUIeCcKUX
yuyeHui» B niaTH ToMax (1869—1902). B stom Kypce paccmart-
pPUBAIMCh HE TOJHKO MOJIUTUYECKHE, HO U TPAaBOBbIC YUYECHUS.
Crnenyet 3ametnTh, uro B AHIMM n CIIA m3nanus, B Kakoii-
TO CTEMEHW MOMOOHBbIE MSITUTOMHOMY H3AaHWl0 YudepuHa,
MOSIBIJTMCH JTUINL B Hadase XX B. (B AHImM — paborta Kap-
naitnoB (RW. et AJ. Carlyle) «Mcropust cpeaHeBEeKOBOM TOJIU-
Tdeckoi Teopun Ha 3amanme» (1903); B CILIA — TpeXTOMHUK
Hanunara (W.D. Dunning) «/cTopusi mOIMTUYECKUX TEOPUIi»
(1902—1920)).

B xonmne XIX B. B Poccny mosBISIOTCS Kypchl JEKIIAN O
ncropuu punocodpun npasa. B Kazanu I.®. IllepiieHeBuy u3-
naet «Mcroputo ¢unocopun mnpapa» (1896), I1.U. Hosropon-
neB B MockBe — «Mcropuwo dunococbun mpaBa» (1897), B
Cankr-Ilerepoypre H.M. KopkynoB — «Mcroputo dunocopnm
npaBa» (1898), B Kuese E.H. TpyOenkoii nmeuyataer «Jlexium
no ucropuu ¢punocopun npasa» (1901). B 3tux Kypcax Takke
paccMaTpuBaiach M MOJUTHYECKAs TTPOGIeMaTHKa.

DT KHUTU TI0 UCTOPUM TTOJIMTUUECKUX YUSHUM U TI0 UCTO-
pun puiocoduu TpaBa MPeACTABISIIOT OO0l UCTOKH COBpE-
' MEHHOTO OTEYeCTBEHHOTO Y4eGHOTO Kypca MOI Ha3BaHUEM
«McTopusi mOMUTUYECKNUX Y TIPABOBBIX YUCHUII».
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B coBetrckoe BpeMst yueOHbIN Kype «McTOpUST MOMUTUYECKUX
M TIPaBOBBIX YYEHUil» NEIWJICA Ha JABa IepuoJa — JIOMapK-
CUCTCKMI M MapKCUCTCKMi. CUMTAIOCh, YTO C TOSIBICHHEM
MapKCHUCTCKOTO TOJIUTUKO-IIPABOBOTO yYEHMS MPOM3O0LIET pa-
IUKaJbHBIN TIepeBOPOT B YUEHUSIX O TOCydapcTBe M TpaBe. B
HacTosIllIee BpeMs TAaKOrO pPOJa MIEOJOTMYECKMIA TOCTYJaT
MPeoaoJieH, U MapKCUCTCKOE YUYeHUE O TOCyJapcTBe U IpaBe
3aHMMAET TOJIbKO OJHY W3 HMII ITOJMTHKO-TIPABOBOTO IUCKYp-
ca, OTHOCSIIIIETOCSI KO BTOpoii mojioBuHe XIX B.

Kak ucTopust MoJuTHYecKNX W MPaBOBLIX YUCHMIT CBSI3aHA C
COBPEMEHHOCTHIO?

Crenyet NMpU3HATD, YTO CYLIECTBYIOT BEYHbIE TEMBI MOJIMTHU-
KO-TIPaBOBOTO ITHMCKypCa Hapsiy C IMOCTOSIHHO BO3HUKAIOIIMMU
HOBBIMU. DTU BeUHbIC TeMbI IPOJOJIKAIOT BOJHOBATh KaXkIOe
HOBOE TOKOJIEHUE MBICISIUX moaeit. [1losTomy B HacTosiee
BpeMsI I KOMITETEHTHOTO PeIIeHUsT TOW MM MHOW TTOJUTHKO-
MPaBoOBOil TIPOOJIEMBI HEOOXOAMMO 3HAHWE TPamIMLMIl UX pac-
CMOTpPEHHUSI B TIPOILIOM, MPEXIE BCEr0 3HAHUE Pa3IUYHBIX
CITOCOOOB apryMEHTALlMU B MOJIb3Y TOTO WJIW APYrOro PelleHus
MOJIUTUKO-TIPABOBOI MPOOJIEMBI.

Kakue e TeMBbl TOJUTUKO-TIPABOBOTO IUCKYpCa, MOTY4YMB-
IIe CBOE PAaCCMOTPEHUE B IMPOIIIOM, He TMOTEepsI CBOEH aK-
TyaJJbHOCTU U B HACTOsIILee Bpemsi?

1. Kaxum doaxncno 66tme eocydapcmeo ¢ XXI 6.: mpaBOBBIM
(«<MUHUMAJIbHbIM») WJIM COLIMAIbHBIM (TOCYIApCTBOM <«BCEOO-
1ero 0JIaroJeHCTBUSI»)?

YueHre 0 MPaBOBOM TOCyIapcTBe o(opMuiIach elie B mep-
Boit Tpetn XIX B. B 'epMannm. D10 yueHMe pa3BUBaId HEMeEIl-
kue npaBoBensl P. Momb, P. I'mefict, FO. Tams n ap. Ho 31O
YUeHHE He TOTepsIo CBOMX MPUBEPKEHIIEB U B KOHIE XX B. B
KayecTBe MpUMepa MOXHO Ha3BaTh P. Hosuka, aBTOopa KHMIU
«AHapxus: rocymapctBo 1 yronus» (1974), mpodeccopa puio-
copun T'apBapackoro yumBepcuteta. P. Ho3mk — ctopoHHMK
KOHIIETIIIMY ITPAaBOBOTO TOCyAapCTBa M IMPOTUBHUK KOHIIEIIIIVN
COLIMAJILHOTO TOCyJapcTBa. 3aMeTUM, 4TO CaMO TOSIBICHUE
9TOIi paboThl BIOMHE 00BsICHUMO. Benb mmeHHO Ha 1970-e 1T.
MPUXOAUTCS, KaK MUIIET OAUH M3 COBPEMEHHBIX HCCIenoBaTe-
JIeld, «KpU3UC rocylapcTBa BCeoOUIero 0arofeHCTBUsI, HabI0-
NABIIMICA B MHIYCTPHAIIBHBIX oOIIecTBaX. OH Mocesisl COMHe-
HME BO BCEMOTYIIECTBE TOCYIapCTBa M €ro CIIOCOOHOCTSIX
MMPUHOPABIMBATLCS K JIIOOBIM U3MEHEHMSIM>.
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ABTOp KHUTH «AHapXus: TOCYJApCTBO M YTONUSI» CUMTACT,
YTO TOJBKO <«MWHHMAJbHOE TOCYHApCTBO» SIBISIETCS €IUH-
CTBEHHBIM THUIIOM TOCYIApCTBa, KOTOPBIM MOXKHO OIpaBAaTh,
MOCKOJIbKY «MMWHMMAaJIbHOE TOCYIapCTBO» HE HapyllaeT IIpaB
uHauBUAa. OYHKIMU TaKOTO TOCYJApPCTBA CBOMSATCS WMCKITIOUU-
TEJbHO K 3alllUTe OT HACWJIMsS, BOPOBCTBAa, OOMaHa U MpOBEJe-
HUIO B XU3Hb JOrOBOpOB. [Ipy 3TOM rocymapcTtBo AOJIKHO
OBITb HEBOCIIPUMMYHMBO K COLIMAJIBHBIM IMpoOJeMaM U K Tpo-
OyleMaM 3alMTHl OKpyXatoiieil cpenbl. CBOOOTHOE OOIIECTRBO,
no Hosuky, He moImycKaeT yCTaHOBJICHUS «MOIEJeH pacripene-
JIEHUsI», TaK KaK 3TO BeleT K BMEIATEJILCTBY B IpaBa 4yejioBe-
Ka. [ocymapcTBo HE3aKOHHO TIPUCBOMIIO cebe MpaBo 0OOraiarhb
OolHUX 3a cyeT Apyrux. Ho3uk KpuTukyeT Takxke ¢akThl HC-
MMOJIb30BaHUS TOCydapcTBa JUISI CBOMX LieJieil pa3sIuYyHbIMU
MOIIHBIMU SKOHOMWYEeCKUMU rpyrmnamu. [lo mHeHuo Hosuka,
«MUHUMAaJIbHOE TOCYdapCTBO», OOJIaaeT CACAYIOIIMMU TOCTO-
WHCTBaMU:

* paccMaTpMBaeT HAac KaK WHIWBMIOB, IMpaBa KOTOPBIX
HeJIb3s HU HapyIIUTb, HA MCIOJB30BaTh B KAYeCTBE CPEACTB
WIM OPYIUHN JPYTUX JONEH; OHO BUIMUT B HAC JIMYHOCTU W 3a-
IIMIIACT Hallle TOCTOMHCTBO;

* SIBISIETCSI «MUHUMAJIbHO XKeJlaeMOM 1IeJblo» JIIOIeH,
CKXKIYIIUX TTOJUTUYECKON BIACTM WM MAaHUITYJIUPOBAHMS TOCY-
JIAPCTBOM WJIM KEJIAIOIIUX SKOHOMMUYECKHMX BBITOI».

CoBpemeHHBIM HeMelKui mpaBoBen O. Xedde ckernrmyec-
K OTHOCHUTCSI K TEOPETHMYECKOM TMO3UIIMU, KOTOPOI TTPUAEPXKM-
Baetcsa P. Hosmk. Xedde ormaer mpeamoureHre KOHIETIIAN
COLMAJIBHOTO TOCYIapCTBa, TaK KaK CYUTAET, YTO MOAETb MU-
HUMAJIBHOTO TOCYIapCTBa HepeasibHa JIJIsi COBPEMEHHBIX Pa3BU-
ThIX cTpaH. OH CUUTaeT, YTO €CJM MMHUMAJIbHOE TOCyIapCTBO
MpearojaraeT IMPU3HAHWE TPaXIAHCKUX U ITOJUTUYECKUX
MpaB, TO OHO HE MOXET He 3a00TUTBLCSI O CO3JAHUU SKOHOMU-
YECKHUX, COLUAIbHBIX M TOJUTUYECKUX YCIOBUI ISl UX obec-
“nieyeHns1. CormacHo joruke Xedde MMEHHO COLMAJIBHOE TOCYy-
IapCTBO SIBJSIETCS YCJIOBUEM MMHUMAIbHOTO (IIPaBOBOTO)
roCyIapcTBa.

OO6paiasich K KOHUEIMLWU COLIMAIbHOTO TOCYIapCTBa, MbI
CTaJIKMBAeMCsl ¢ HOBOM MpO0JIeMOil — KaKoi CMBIC/ BKJIAIbIBa-
eTCsl B CaMO TIOHSITHE «COLMabHOE rocyaapctBo»? Uto Takoe
COLMAIbHOE TOCYIAPCTBO: TOCYAapCTBO «BCEOOILEro OJaromeH-
CTBUSI», KOTOPOE IOJDKHO OOECIIEUMTD JIIOMSIM IIPaBO Ha «CTPEeM-
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JIEHHE K CYacThlO», WIM Xe€ 3TO TaKoe ToCyIapCTBO, KOTOPOE
JIOJKHO 00ECITeYUTh JIUIIb YCIOBUS UISI MAKCUMAJIbHOTO CaMO-
BbIpaXeHus1 moaeii? OauH M3 CTOPOHHUKOB MOJEIN COLUAIb-
Horo rocygapctBa — Kapm I'yHap Miopnanb, IMIBEACKHI 3KO-
HOMMCT U TOJUTUYECKUI JesaTellb, aBTOP KHUTU «3a TIpeaebl
rocygapcTBa OjarogeHCcTBUs». I[log rocygapcTBoM OJiaroieH-
ctBUS Miopaanb MOHUMAET TOCYAapCTBO CO CMEIIaHHOM KO-
HOMMKOW, NTOJIMTUYECKUI NPOLIECC B HEM IIOCTABJIEH ITIOX pac-
IIMPEHHBIM KOHTPOJIb HAPOAA M TPEOAOJICHBI MICOJOTMUECKUe
pasHorjacus B OOIIECTBE.

OmHaKo HEKOTOpbIe COBpeMeHHbIe (MIIOCOdbI, He OTpULIast
caMoii MOJIEJIM COLIMAJIBHOTO TOCYIapCTBa, CAEPXKAHHO OLCHM-
BalOT BO3MOXXHOCTH BOILIOIICHUSI 3TOM MOIEIN TOCYIapcTBa Ha
npaktuke. OHU TBITAIOTCS OTBETUTH HA BOIPOC: Oe3yrpedHa
1 cama 1o cebe MoJesib COLMANbHOTO rocymaapcTBa? AHamu3
9TOI Mozenn OOHApY:XMBaeT MHOTO ee¢ cJIaObIX cTOpoH. Panbgd
HappeHnopd, coBpeMeHHBII HEMELKNI (II0COo(d, BBIIEISICT, B
YACTHOCTH, CJIeAyIolIre cJa0ble CTOPOHBI: COLIMAbHOE TOCY-
JIapCTBO HyXIaeTcs B (hOPMUPOBAHUM TOIMOJHUTEIBbHON Ol0-
POKpaTHM, KOTOpasi He CIIOCOOHA pasmisiieTh UCTUHHOE TI0JIO-
>)XKeHUEe WHAWBUAA; OHO CTOUT JOPOTO, MO3TOMY HESICHO, YTO
neaTh, KOIJa HAacTyrmaeT SKOHOMUYECKHMI craa; B OCHOBE CO-
LIMAJIBHOTO TOCYAapCTBa HAXOOUTCS TiepepacnpeicsieHue I0X0-
JIOB OT OOraThiX K OEIHBIM CJIOSIM, YTO SIBJIIETCS YIpO30i poc-
Ty 3(G@MEKTUBHOCTU 3KOHOMUKH, COLMAIbHOE TOCYIapCTBO
MpeArnoiaraeT pacluIiMpeHue 4YKciia MoJiydaTesieil coluuanibHOM
TTOMOIIIM, KOTOPOE BBI3BIBACTCS JUIMTEIbHBIM 00y4eHUEM MOJIO-
IeXU W JOJTOM MPOAOJIKUTEBHOCTBIO KU3HU TEHCUOHEPOB,
YTO TpebyeT JOMOJHUTEIHLHOTO (DMHAHCUPOBAHUS; HEBO3MOX-
HO peaJibHO (pMHAHCUPOBATh TOPOTOCTOSIIIIUE TEXHUYSCKIE HO-
BOBBEJICHUSI, HAIIPUMEDP COBPEMEHHYI0 MEIULIMHCKYIO TEXHUKY.
Taxkas cuTyaums NPUBOAMT K TPYAHOPA3PELIMMOMY BOIIPOCY:
KaK OOBSICHUTH IOJIYYaTe/IsIM COLIMAIBHOM MOMOIIM, YTO B OJI-
HUX pailOHHBIX OOJIBHUIIAX €CTh COBPEMEHHBIC OecIlIaTHbIC
CcpelncTBa MEIUIIMHCKON OUArHOCTUKM, a B IPYTMX 3TOTO HET?
Opnako [dappeHmopd He mpemjiaracT OTKa3aTbCs OT MOICIH
COLIMAJILHOTO TOCYAapCTBa, CUMTAsl, YTO HYXKHO CKOPPEKTHUPO-
BaTh peAIM3aldI0 3TON MONEIM Ha MPAKTUKE: MHCTUTYT TOCY-
JIAPCTBEHHOTO MXXIWBEHUYECTBA CJIEAYeT 3aMEHUTh MHCTUTYTOM
COLIMAJILHOTO YYacTUsI B PacXojax rocylapcTBa; MPUMEHSITh
MPUHIIMIT BO3BPAaTHOM CCYABI MIJII MOJIOACXKHU U T.M. 3aMETUM,
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yto B ®PI' MHOTO chemaHo mist co3AaHus COLIMAIBHOTO TOCY-
nmapctBa (B @PI' neiictByer CoLMalibHBIN KOAEKC, KOTOPBIA CO-
crout 13 10 ToMOB).

2. Kakxum Ooaxcho Obimb cosepuieHHoe eocydapcmeo?
MoOXXHO 1 CYIIECTBYIOIIME Ceiyac B MMpPE TOCydapcTBa WIN
XOTSI Obl OJHO M3 HUX OXapaKTepU30BaTb KaK <«IE€HCTBUTENb-
HOCTb HpaBCTBEHHOM uaeun», «iectBue bora B mMupe» (Ie-
reib)? Eciu yTBepAWTENIBHO OTBETUTh HA TOCTABJCHHBIM BOI-
poc, TO TepsieT CBOe 3HaUEHME PACCMOTPEHME BOIPOCA O IMpaBe
WHIVBUIOB HAa COMPOTUBJICHUE TOCYIAapCTBEHHOM BiacTh. Ecmu
OTBET OTPULIATEIbHBIN, TO CTAHOBUTCSI TIPABOMEPHBIM BOITPOC O
dopMax BO3MOXHOTO WIM JOIYCTUMOTO COIPOTHBIICHUSI TOCY-
JIapCTBEHHOW BilacTU. B pamKax MCTOpUU MOJUTHYECKOU U
MPaBOBOM MBICIM MOXHO BCTPETUTh apryMEHThl B IIOJb3Y
youiicta TupaHa (Poma AxBuHckuii, 2K.-2K. Pycco), peBoio-
o (A.H. Pagumes, nexkabpuctel, K. Mapkc), a Takxke ap-
TYMEHTBl TIPOTMBHUKOB MCITOJIb30BAHUS 3TUX pPaIUKaTbHBIX
¢GopM compoTHBIIeHNS rocymapcTBeHHoM Biactu. Tak, M. Kanr
OBUI TIPOTMBHMKOM PEBOJIIOLIMU M BO3Jarajl HaIeXIbl TOJbKO
Ha MpPOBeJIeHME TPaBUTEIbCTBOM CBOEBPEMEHHBIX pedopM, a
b. KoHcTan pa3paboTaj KOHLETLUIO MUPHOTO TPaXXAaHCKOTO
HETIOBUHOBEHUSI.

3. UYmo makoe demoxkpamus ?

K.-2K. Pycco mpencraBisgn cebe TeMOKpaTHio 0e3 Toav-
TUYECKUX TMapTUiA, BBICTYIIUB TEOPETHMKOM HENOCPEICTBEHHOM
neMokpaTuu. Moxet ObiTh, B XXI B. ciemyeT COmIacuThes C
no3unmeil Pycco u oTkasatbesl OT MOJIUTUYECKUX MAPTUH, Hes-
TEJILHOCTh KOTOPBIX HeOe3yIlpedyHa, a caMM OHM MOTYT Mpe-
CTaBJISITbCS HEHYXKHBIMU (hOPMUPOBAHUSIMH, BTOPTHYBIIMMUCS
B OTHOILIEHMSI MEXIy TpakaaHamu U rocymapctBom? Ho B maH-
HOM CUTyallMU TpaxiaaHe OymyT BBIHYXIEHBI CBS3BIBATh CBOU
OXUIAHUS U 3aMpOChl MCKJIIOYUTEBHO C TOCYIapCTBOM, CTaB
ero «pyHkumoHaabHbIMU BuHTHUKamMu» (O. Kont, D. Jliopk-
reiiM), a rocyaapcTBO MPEBPATUTCS B TOTAJIUTAPHOE.

Cnenyer i B XXI B. mpu3HaTh OoJjiee TTPUEMIIEMBIM TIPOTU-
BOITOJIOXKHBINM TE€3UC HEKOTOPBIX aBTOPOB, COMIACHO KOTOPOMY
JIEMOKpATUsI HeMbICIMMa 0e3 MOJUTUYECKUX MapThii? DTo Tak
Ha3plBaeMasl TpeACTaBUTEIbHASI IEMOKpATHUsl. AHIJIUUCKUI
npaBoBen D. bepk (1729—1797) Ha3bIBaJl TAapTUIO «TPYIIION
JoJieii, 00beAMHUBIINXCS HAa OCHOBE HEKOTOPBIX Crielupurye-
CKUX TPHU3HAKOB, pa3fcisieMblX UMW, JA0bl B CBOUX €IUHBIX
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YCTPEMJICHUSIX CIIOCOOCTBOBATh peaju3allid HALMOHAJIbHBIX
UHTepecoB». Eciu mpeacTaBuTeNbHASA AEMOKpATHS IMpEAroa-
raeT CylleCTBOBaHWE MApPTUIHONW CUCTEMBI, TO HAJIUYME KaKO-
r0 YKCJia MapTUil ONTUMAIbHO Ui 3(h(MEeKTUBHOTO (YHKIMOHU-
pOBaHUSI MPEACTABUTEILHONM JIEMOKpaTUU — ABYX, IBalllaTH,
nByxcot?

W npexncraBuTeNbHAs IeMOKpATUsI, U HEMOCPEACTBCHHAS —
9TO HeCOBepIIeHHbIe (OPMBI OCYIIECTBICHUS BJIACTU B TO-
cynapctBe. Ha HecoBeplIeHCTBO TpeAICTaBUTEIbLHONM IeMOKpa-
TUM oOpaliaii BHUMaHUE MHOTME TMOJUTUYSCKUE MBICUTEN.
Eme XK.-2K. Pycco yka3am Ha (peHOMEH MOJUTHIECKOTO OTIYXK-
IeHUsI aHIJIMYaH OT OCYIISCTBJICHMSI BJIACTH B TOCyIapCcTBe B
YCIIOBUSIX TIpEICTAaBUTEIbHON aeMokpatuu. Pycco mucan o
TOM, YTO aHINIMMCKUIT Hapoa ObIBacT CBOOOAEH JIMILIb OOUH pa3
B CeMb JIET, KOIja NMPUHUMAET ydyacThUe B BBIOOpax HEITyTaToOB.
CoBpeMeHHBIE UCCIIeIOBAaTeIM WHCTUTYTA IPEACTAaBUTEIbHOMN
NEMOKPAaTUM Ha3bIBAIOT PAN NPYTUX €€ HEAOCTaTKOB: IIOJIM-
TUYECKUE ACHCTBUS, MpEeANPUHUMAEMbIe MApPTUSIMHA, MOTYT He
COOTBETCTBOBATh MPOrpaMMaM 3TUX MApTU; OXMIAHUS Tpax-
IaH, YTO HMKTO W3 JENyTaTOB He OyIeT CTPEMUThCS TIpU-
HUMAaTh 3aKOHBI, KOTOpble HAaHECYT Bpel Hapomy, U30paHHU-
KaMU KOTOpPOTO OHHU SIBJIIOTCSI, TAKXKE MOTYT HE OIpaBAaThCs.
Hemeuxuit cdunocodp O. Xedbde mnpennaraer ciaemyomnimue
00BSICHEHUsI 3aKOHaM, KOTOphIE IPOTHBOPEYAT OXUIAHUSIM
rpaxaaH:

—> y JIeNyTaTOB OTCYTCTBYET JAOCTOBepHast MHMOpMALUs, ¢
YYETOM KOTOPOI JOJKHBI IPUHUMATHCS 3aKOHBI;

—> MCUXOJIOTMYECKON YCTAHOBKOU JEMyTaTOB MOXET CTaTh
MOJUTUYECKUI Ma30XU3M;

—> y JIeTyTaToOB MOTYT ObITb OTKJIOHEHUS MAEOJOTrMYEeCKOTO
M HEBPOTUYECKOTO XapakTepa.

[MpencraBuTenbHast AeMOKpaTUsl XapaKTepu3yeTcsl CyIle-
CTBOBaHMEM B 0OILIECTBE HE TOJbKO MOJMTUYECKUX MAPTHUil, HO
U «TPyNn AaBieHMsT». KakuM JOJKHO ObITh 3aKOHOIATEIBHOE
pETyJIMpPOBaHNEe UX AESITCIBHOCTHU?

IMpencraBuTenbHasl, Tak Xe KakK W HEMOCPEICTBEHHas, Ie-
MOKpPATHUS XapaKTepH3yeTcss OCOOBIM CIIOCOOOM TMPUHSTHUSI pe-
IIEHWIA: Ha OCHOBE TMPUHIIMIIA GOJNbIIMHCTBA. [locinenoBaTelb-
Has peaju3alus 3TOro AeMOKPAaTHMYEeCKOTo MPUHIIUIA MOXET
MpPUBECTH K TUpaHWM OonbimmHCTBA. Ha 3TOT (pakT obpamamm
BHUMaHUe MHOTUe MbIcauTenu. Tak, KoHcTaH ocriopui Te3uc
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Pycco o HenorpemuMocTu o0l1leil BoM Hapoaa TakMM oOpa-
30oM: «EcTh TO, 4TO He MOXET OBITh CAHKIIMOHUPOBAHO HUYEM.
N ecnu kakasg-nubo BiacTb BCe XK€ CAHKIIMOHUPYET 3TO, TO
OyIb OHa XOTh BCeil HallMel 3a BbIYETOM OJHOTO IOIAaBJISIEMOro
€10, BJIaCTb 9Ta He CTaHeT OTTOro MeHee Oe33akoHHOM. Pycco
3TOrO HE TIOHSI».

4. Mooicno au coenams 6blO0p Medcdy deMoKpamuell u mex-
Hokpamueii? VIMeet v aTa npobsieMa OJHO3HAUYHOE peleHue?

TexHokpatusi — 3T0 Takasi (opMa OCYLIECTBICHUS BIACTU
B TocymapcTBe, KOTOpas MpelroJiaraeT yrpaBieHue oOlie-
CTBOM TMpodeccruoHalaMu, yueHbIMU. DTa ujesl BbiCKa3blBalach
[lnaToHOM, KOTODPBIM CUMTAJl, YTO B Uiaease MpaBUTh B rocyaap-
cTBE JOKHBI unocodbl. TexHOKpaTUUECKUE UIIEW BbICKA3bl-
Ba B HoBoe Bpems I1.2K. IlpynonH. [IpumeHuTensHO K coBpe-
MEHHOMY 3aflaJHOMy TOCYAapCTBY MOXHO TIpEeICTaBUTD
peain3alvio JAHHOTO Wealla yepe3 yrpasgHeHMe MapjaMeHTa
(omHOTO M3 WHCTUTYTOB JEMOKpATMM) W Mepenadyy 3aKoHoJa-
TeJIbHOM BJACTU akaneMuM Hayk. Hackosibko mpuemsieMoit /Ui
rpaxaaH OyaeT cuTyalusi, KOrga OHM OydyT BBIHYXIEHbI MOJ-
YMHSTHCS 3aKOHOIATEISIM-aKaJeMIUKaM, KOTOpble HUKAaK OT ca-
MMX TpaxJaH 3aBUCETb He OymyT?

MoXHO IOMYCTUThH APYrOi, KOMIPOMUCCHBI BapuaHT: IO-
BBICUTb YMCJIO YYEHBIX, BHIOPAHHBIX B KaueCTBE HApOMHBIX Jie-
myTaToB B TlapmameHT. Ho Torma He okaxkercs ym mipaB @. Hur-
11Ie, KOTOphIii B padore «YenoBeyeckoe. CIMIIKOM YeJIOBEYECKOE»
mucai: «Ha momo ydeHbIX, KOTOpbIE CTAHOBSITCS TOJUTUKAMM,
BBINAJaeT OOBIKHOBEHHO KOMMWYecKasi pojib ObITh YMCTOW CO-
BECTBIO 3TOXU».

5. B uem 3axarouaemcst npobaema npas u cobod uenogexa?

IIpoGnema mpaB u cBOOOI YeaoBeKa — 3TO MpobJjieMa MmpaB
YeJJOBEYECKON JIMYHOCTU KaK TaKOBOH, OE30THOCUTENBHO K
BO3pacTy, IMOJOBOM MPUHAMIEKHOCTH, HAJIMUYUIO TPaXKJaHCTBa,
npoucxoxjaeHuo u ap. CyllecTBoBaHME TaKOro poja MpaB U
CcBO0OJ yesioBeka ObLIO BIEpBble OOOCHOBAHO TEOpUEi ecTe-
cTBeHHOro mnpaa. CorjacHO 3TOH TeOopuM 3a JIIOObIM YesloBe-
KOM TPU3HAIOTCS OCHOBHbIE TpaBa, KOTOPbIE BBIBOISATCS U3 €T0
MpUpoabl ((KUBOTHOM, OOXECTBEHHOM, pa3yMHOM). Ye HeKo-
TOpbIe JpeBHerpeYeckue coUCTbl OCIMOPUIM UHCTUTYT pad-
cTBa, OOOCHOBAaB ecCTeCTBeHHOe paBeHCTBO Jionei. Coduct
AHTUDOHT, HampuMep, ToJiarasi, uyto Mo MPUpoJe rPeKu U Bap-
Bapbl paBHbl. B nanbHeliliieM HEKOTOpble MPeNCcTaBUTEIN ecTe-
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CTBEHHOTO IIpaBa CTaJii BBIBOAUTH €CTECTBEHHBIC IIpaBa U CBO-
Oombl uYeloBeKa M3 BEYHOro OoxXecTBeHHOro 3akoHa (MPoma
AxBuHCKui1, MapureH) mmb6o u3 padyma (I'poruii, JIokk). B oc-
HOBE BCEX BEPCHUIl €CTECTBEHHOIIPABOBOIO OOOCHOBAaHMUS OC-
HOBHBIX TIpaB U CBOOOI uyejloBeKa — IIpU3HAHMWE aOCONMIOTHOMI
LIEHHOCTH YeJIOBEYECKOI JIMYHOCTH, €€ TOCTOMHCTBA.

Ecnu ucxomuth M3 APyroro MpeacTaBICHUS O YeIOBEUECKOM
MPUPOIE, TO MOXKXHO OOOCHOBATH JIMIIIb OCHOBHBIEC ITpaBa 4eJlo-
BeKa, HO 3TO OydyT IIpaBa 4eJOoBeKa, 3aBUCHMMOTO OT Trocyaap-
crBa. K. Mapkc B pabote «Tesucel o Deitepbaxe» ornpenesini
CYIIHOCTb YeJIOBeKa KaK COBOKYMHOCTb BCEX OOIIECTBEHHBIX
otHomeHui. [IpuBepkeHIIaMU, TAKOTO MOAX0Ja K MOHMMAaHUIO
CYIITHOCTHM 4YeJIOBeKa ObLI CIeIaH BBIBOA, YTO JOCTATOYHO Ty-
MaHU3UPOBaTh 3TU OOIIECTBEHHBIE OTHOIICHUS, YHUYTOXUB
YaCTHYI0 COOCTBEHHOCTh Ha CpPEICTBA IIPOM3BOJCTBA, U JIMY-
HOCTh aBTOMATWYECKM JOJDKHA OyIeT CTaThb CBOOOMHOM M CUacT-
muBoii. Ilpn 3TOM cyacThe M CBOOOIA MHAMBHIOB IIONAnajd B
3aBUCUMOCTh OT IIPEACTAaBICHUIN O HUX JIMAEPOB IMOJUTHYEC-
koii maptuu. [ToaTomMy Takoro poma pacCyKaeHHsI IIPUBOIIN K
00OCHOBAaHMIO OCHOBHBIX IIpaB 4ejloBeKa, 3aBUCHMMOTO OT
MpeACTaBIeHUI O cYacTbe M CBOOOIE JUIEPOB KOMMYHUCTH-
yeckoil maptuu (tak 0puio B CCCP). Otm nunmepsl cuuTanu,
YTO Y COBETCKOM JIMYHOCTH HE MOJLKHO OBITh MPETeH3WH K TO-
CyIapCTBY-TIApTUH, TOCKOJIBKY, B MX ITOHMMAaHWHU, OHU JAEJIai0T
yeJioBeKa CYaCTJIMBBIM M CBOOOAHBLIM. YKa3 Ilpe3umuyma Bep-
xoBHoOro CoBeta CCCP «O Topsinke pacCMOTPEeHUS 3asTBICHWIN
U Xanob rpaxmgaH» (1968) aBuUicS KOCBEHHBIM IMOATBEPXKICHU-
eM Toro (pakTa, 4TO COBETCKAas JUYHOCTH BCE XK€ MOIJIa UMETh
MpeTeH3Un K rocymnapcTBy-niaptun. B Poccum BriepBbie Tpu3Ha-
I TEOPHUIO €CTeCTBEHHOIO IIpaBa Ha YpPOBHE BHYTPUIOCYIAap-
CTBEHHOrO IipaBa B Jlekiapanmuu mpaB M CBOOOH UyejioBeKa U
rpaxaannHa (1991), a 3arem u B Koncturynum 1993 1.



Tema 2. MOJINTUHECKWE W NMPABOBbIE
YYHEHNA B APEBHEW MPELNA

Ilonutnyeckass u mpaBoBas MbICAb B JpeBHeir ['peuun
oopmIIsieTCsT B OTAEAbHbIE TeUeHUS, HaurHas ¢ V B. 10 H.D.

I'peumst Toro BpeMeHU IIpeACTaBIsIa COOON IOIUTUYECKU
pa3npobiieHHoe 00pa3oBaHUe, OCHOBHOM €IMHMIEN KOTOPOro
OBLUIO TOCYZapCTBO-IIONKUC. 3HAYMTEIbHOE pa3HOooOpasue 00-
IIECTBEHHON XW3HM B rocyaapcrBax-nojucax (B AduHax cy-
1ecTBoBajia geMokpatusi, B Cnapre — apucCTOKpaTHuyecKoe
MPaBJIIEHUE; B PALE APYIMX MOJKUCOB — OJIMTAPXUYECKUE pe-
KHMMBbI), a TakKXKe MHOTOYMCIIEHHbIE TOCYIapCTBEHHbBIE TMEPEBO-
POTBI, MeXI0yCOOHbIe BOIHBI (camasi MaciuTabHas — Ilemorio-
Hecckas BoriHa (431—404 rr. 1o H.3.)) — BCe 3TO MPUBEJIO
I'petmio x mrybokomy kpusucy. C IV B. 1o H.3. ApeBHerpevec-
KM€ rocylapcTBa-MojJuChl YTpauuBalOT CBOIO HE3aBUCUMOCTD.

B ycnoBusix ucrnonb3oBaHus Tpyaa pabOB CBOOOIHBIE I'PEKU
Mojiydyajii BO3MOXHOCTb Y4acTBOBaTb B IMOJUTUYECKON KM3HU
U peal30BbIBaTb CBOM MHTEJJIEKTyalbHble MOTpeOHOocTH. Ha-
YUHAIOT (OPMUPOBATHCI MOJUTUKO-TPABOBbIE YUEHUS, KOTO-
pble B JaJIbHEMIIIEM OKaXyT 3HAUMTEJIbHOE BIMSIHME Ha pa3BU-
TUE 3alafHON IMOJUTUKO-IIPABOBOM KYJIBTYPHI B LIEJIOM.

C npeBHErpe4ecKkoil IMOJIUTHYECKON M IPABOBOM MBICIBIO
CBSI3aHbI TEPBbI€ MOMbBITKU OCMBICIEHUS] TAKUX SIBJICHUI COLIM-
aJbHOM XM3HM, KaK IIpaBoO U rocygapcTtBo. Hambonee sipkoe
BOILJIOILIEHWE OHM TOJYYWIU B TeOpusix cogucmos, I[lnamona,
Apucmomens u Iloaubus.
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2.1.Monntnyeckme nnpasoBble
B3rnsabl COPUCTOB

Anoxa. Coducrtuka 3apoauiack B JApeBHel I'peruu Bo BTO-
poii mojoBuHe V B. 10 H.3. B 3T0 BpeMs oOlecTBeHHAas X13Hb
BBIHOCUTCSI Ha TOPOACKYIO TIIOMIANb, YACTO M ITOMOJITY BEIyTCS
3acemaHmsl HApPOTHBIX COOpaHWIl M CYIOB, B KOTOPBIX paccMat-
PYBAIOTCSI MHOTOYMCIICHHBIC Jejla 10 OOBMHEHMIO B ToCymap-
CTBEHHOM M3MEHe, pacTpare | Jp.

B cBa3u ¢ ycnoxHeHHEM OOIIECTBEHHOM XW3HM Biale-
HHME MCKYCCTBOM ITyOJIMYHO MOKAa3bIBaTh CBOIO TOYKY 3pPEHMS,
BO30YyXIaTh COYYBCTBME K ce0e M aHTUIIATUIO K OIIIIOHEHTY,
CITOCOOHOCTD MCIIOIB30BATh IBYCMBICIIEHHOCTh 3aKOHOB W JIO-
TOBOPOB CTaJIM YPE3BbIYaliHO akTyaabHbIMU. COMUCTHI Ipemoc-
TaBUJIM CBOOOTHBIM TpeKaM BO3MOXKHOCTD ITOJYIEHHUSI TIIyOOKO-
ro oOIero, a TakXke CICIIMaJIbHOTO 00pa30BaHMSI, BKIIOYAS
OBJIaleHNe MCKYCCTBOM KpacHopeuus. CohHCTBl BBHICTYIHIN
KaK Y4IuTeasI MyOpocTu («cous» — rped. «MyIpocTh»). To,
YyeMy YYWIU COMUCTHI, IOJYYMJIO Ha3BaHME «CO(PUCTUKA» —
HUCKycCTBO ciioBa: «McKyccTBoO ciaoBa — 3TO Benmyaiiiiee 0ia-
ro, KOTOpOE JaeT JIOMSIM KaK CBOOOMy, TaK M BJIACTh Ham Ipy-
MMM JTIIOIBMH — KaXIOMy B CBOEM TOPOIE».

Haubonee m3BecTHhIMU coducTamMu npusHaioT IIpomaeopa,
Topeus, Tunnus, Aumughonma, Arkudama, Jluxogpona, Kasnuxk-
aa, Ppacumaxa. VIMEHHO 3THX COMUCTOB CUMUTAIOT OTHUMU W3
TIEPBBIX TPEYECKUX TTOJUTUIECCKMX W TIPABOBBIX MBICTHUTEICH.

Jloeuueckoe ocnosanue noaumuKo-npagoevlx 63241006 co-
ducmos: dpunocobckuii peITUBU3M, CKENTULIM3M U arHOCTH-
m3M (a0CONIIOTHOE OTPUIIAHME KAKOro Obl TO HU OBLIO OOBEK-
THBHOTO 3HAHHUSA O MUpeE); He McuepIiaja CBOMX BO3MOXKHOCTEM
U MuoIorus.

Tloaumuueckue 632406t cogpucmose. OoHUM U3 IIEPBBIX
HauOoJiee SIPKUX IIPeACTAaBUTENIell I'pPeYeCcKOoil ITOJUTUYECKOM
mbiciu ctan Ilporarop (491—481 rr. — KoHel V B. 10 H.3.).

Buoepagpusa. Ponuncs B AbGmepax. MHOro ImyTeliecTBOBaI
no I'peuun. Heckonbko pa3 ocraHaBiauBajics B AduHax, rae
€ro BBICOKO IIeHWIN NoauTuku. B 444 r. no H.3. Ilepuki nopy-
g [Iporaropy moaroToBUTh 3aKOHOIIPOEKTHI U HOBOM KOJIO-
HuK B Oypusx.

Jlozuueckoe ocnosanue noaumuueckozo y4enus: GuiIO-
codekuii pensaTuBU3M U Mudoiorusa. Ilporarop crosti y ucro-
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KOB 3aMaJHOTO PEeJISITUBU3Ma, COTJIACHO KOTOPOMY HE CyIle-
CTBYET aOCOJIIOTHOUN MCTUHBI, a €CTh JUIIb MHEHUSsI. [IpoTaropy
TMPUHAJIEXUT MBICITb. «4EJIOBEK €CTh Mepa BCEX Bellell, — Cy-
IIECTBYIOIIMX, YTO OHMU CYUIECTBYIOT, U HE CYIIECTBYIOLIMUX,
YTO OHM HE CYILIECTBYIOT».

OcHogHble pabombi: «AHTOJIOTUN», «O TOCyIapCcTBe». DTU
paboThl HE COXPAHUJIUCh, HO O HUX U3BECTHO MO MPEAAHUSIM.

Codepacanue noaumuueckoeo yuenus. Ilporarop usnaraet
CcBOe moJiuThudeckoe yueHue B popme muda. O6 31oM Mude Mbl
y3HaeM u3 auanora ITnaroHa «ITporarop». YYacTHMKM Juaio-
ra — Ilporarop u Cokpar, KOTOpble MIIYT OTBET Ha BOMPOC:
MOXHO JIM OBJale€Th MCKYCCTBOM YIIPABJIEHUSI TOCYIapCTBOM-
nonvcom? B xonme muckyccum IIpoTarop He TOJIBKO OOOCHOBBI-
BaeT BO3MOXHOCTb HAy4YUThCSI TOCYIapCTBEHHOMY yIpaBJe-
HUIO, HO U JOKa3blBaeT 3aJaHHOCTb JAEMOKPAaTUM KakK (pOopMbl
nojucHoro mpasieHus. [Ipotarop cooOInaer, 4ro COIIACHO
MUY B Kakoii-TO MOMEHT B HeApax 3eMJM Hayajach Jemnka
KUBBIX POJOB, BKIIIOYAsl U 4yejoBeyeckuit pon. I'pedeckue 6oru
IMTpomeTeit 1 OnumeTeid TOKHBI ObUTM HANETUTh MPEACTaBU-
TeJell BCeX XXMBBIX POJOB CPENCTBaMU ISl BbDKMBAaHMSI Ha TIO-
BEPXHOCTU 3eMJIM. B KauecTBe 3TWX CPENCTB y JIIOAEH TMepBO-
HAYaJIbHO OKa3aJIUCh OTOHb W KY3HEUYHOE pEMECIO — Aap
ITpomeTest moasiM, XOTsI U YKPaJAeHHBbII UM y 60roB. OmgHaKo
BCKOpPE CTaJI0 MOHSITHO, YTO 3TUX CPEACTB JIIOISIM HEIOCTaTOY-
HO IIJII TOrOo, 4TOOBI XWTh B oOIecTBe. CTOWIO JIOASIM CO-
OpaThCsl BMECTe, KaK OHW Cpa3y HauMHaIM «O0WXKaTh APYT ApY-
ra», paccessitbcsl U TMOHYTh. 3eBC, 00ECIOKOEHHBbIN TeM, Kak
Obl He MOruO Bech YeloBeueckuil pom, naer 'epmecy mopyuye-
HUE HAJCIUTh JIIOACH YYBCTBAMU CThIAAa U TPABMAbI, KOTOPHIE
craam OBl «yKpalleHueM ropomoB». I'epmec yrounun y 3eBca:
KakuM o0pa3oM CJeAyeT AaTh JIIOASIM CThIA W TIpaBIy — Kax-
JIOMy WM ToJbKO HekoTopbiM? Ha uto 3eBc oTBetui: «Bcew,
MycTh BCe OyayT K HUM MPUYACTHBI; He ObIBaTh rOCylapcTBaM,
€CJIM TOJbKO HEMHOTME OyayT STUM BIAleTh, KakK BIAICIOT
00BbIYHO HCcKyccTBaMU. M 3aKOH MOJIOKU UM OT MEHSI, YTOObI
BCSIKOTO, KTO HE MOXET ObITh MPUYACTHBIM K CTHILY W MpaBie,
youBaTh Kak $SI3By OOIECTBA».

Orcrona HpOTarop JEJaacT 3aKIIOYCHUEC, YTO «BCAKOMY ITIOOO-
0aeT ObITh IIpUYaCTHbIM» K TaKNM I[O6pOI[CTCJIHM, KOTOpPbIE ITO-
3BOJIAT KaXXIOMY Y€JIOBCKY ITOHATL, YTO TAaKOC€ IIOJMCHasdA CIipa-
BCIOJIMBOCTb, a «MHA4YC HE ObIBaTh rocygapctBamMm». Tem caMbiM
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KaXXIIblii 4eJIOBEK MOKET ObITh MOJIHOMPABHBIM YYaCTHUKOM TTPU-
HSATUSL PElIeHU B YCIOBUSIX HEMOCPEACTBEHHON NEMOKpPATHUM.
IMpotarop obocHoBaJ, onupasich Ha MU, MOJUCHYIO AeMOKpa-
TUIO KaK 3aJaHHYIO JIOAsIM (OpMY MpaBieHMUS.

IIpasosvie 63213061 cogpucmos. IlpaBoBble B3IISIIBL CO(UC-
TOB Pa3HOOOpPAa3HbI MO TeMaTuKe. MOXHO BbIAEIUTh TPU TPYM-
Mbl CO(PUCTOB, OTIMYAIOILIUXCS UX OTHOLIEHWEM K MO3UTUBHO-
My MpaBy U K IpaBy eCTeCTBEHHOMY.

1. Copuctsl, NpU3HaBaBIIKE WCKIIOUNUTEIbHYIO [IEHHOCTh
MO3UTUBHOTO MpaBa — IpaBa, KOTOPOE CO3MAETCS JIIOJbMM.

2. CoducTbl, KOTOpbIE MPOTUBOIMOCTABISIM MO3UTUBHOE
MpaBo TpaBy €CTeCTBEHHOMY, CYIIECTBYIOLIEMY IO TMPHUPOJE.
Takum o0pa3oM BBOJISITCSI JBa MCTOYHMKA IpaBa — 4yeJoBevec-
KOe corjlalieHue U Mpuposa.

3. Couctbl, y KOTOPBIX KPUTHMKA MO3UTUBHOTO MpaBa CO-
MPOBOXJATach OObSICHEHUEM COLMAIIBHOTO Ha3HAUYe€HUsI 3TOTO
npana.

3HaueHUe MPaBOBbIX B3MISIAOB COMUCTOB 3aKIOYaeTCs B
TOM, YTO OHU:

* MEpBLIMU MPEIJIOXWIN OdeseHue npaga Ha TIPpaBO ecTe-
cTBeHHOe («(pU3UC») U TPaBO MO3UTUBHOE, YCIOBHOE («HO-
MOC»);

* BBICTYIWJIU OCHOBOTIOJIOXKHUKAMU COBPEMEHHOU meopuu
npae 4enogeka, OMUPAsCh Ha €CTECTBEHHOIPABOBYIO TEOPMUIO.
C mo3ulMii eCTeCTBEHHOTO IpaBa OHU OOOCHOBAIU HPABOBYH)
akcuomy — pasercmeo aodeil (o IT'wnmnuio, Bce JIIOAU «pOf-
CTBEHHMKM, CBOMCTBEHHUKU U COTpaxaaHe — IO MpuUpoje, a
He IO 3aKOHy»). TeM camMbIM MOJABEPIIaCh COMHEHUIO HE3bl0-
JIEMOCTh 3aKOHA, pa3Je/IMBIIEro Bcex Jioaell Ha paboB U CBO-
OOIHBIX;

* Ojaromapsi pa3JIMYEHMIO TpaBa Ha MO3UTUBHOE M eCTe-
CTBEHHOE HAlUIM Kpumepuil KpUmuKu HO3UMUBHO20 NPABA;

* 00bsiICHWIU (PaKT pazHooOpasus 3aKOHO8 TeM, 4UTO OHM
MOTYT OBITb CAYYailHBIMM TMPUCIOCOOJEHUSIMU K 0OCTOSATENb-
CTBaM MeCTa U BpeMEHU M MOTYT 3aBHUCETb OT MpOu3Bojia (BCs-
KW BJIUSITEJIbHBINM MOJUTUK MOXKET CIOCOOCTBOBATh UX M3Me-
HEHMUIO).

IpaBoBbIe WAECU, BBIABUHYTbIE COPUCTAMM, CTATU UMITY/Ib-
caMM ISl JaJbHEMIIEero pa3BUTUs 3alagHOil MpaBOBOM HayKWU.
ITpaBoBeabl MCMONBL30BAIU MOJENb €CTeCTBEHHOMPABOBOTO
MBILIUIEHUSI B CpeJHME BeKa, a 3aTeM U B HoBoe Bpems.
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Tabnya 2. 1

MNpaeoesie Barnagbl codpucTos

I'pynnwi

Coductsl

[IpaBoBble B3IMIAALI

OkoHyarnue Tabn. 2.1

I'pynnsi | Co¢uernl IIpaBoBbie B3LIAAbI

ITporarop

® «3aKOHBI — W300peTeHHe CIaRHBIX
JIPEBHHX 3aKOHOJATeneH»

® GMPECTYNAKMWEND 3aK0HLB! rocyaap-
CTBO HaKa3blBacT»

® «CIPABEANIBOE HIIH HECMpaBealHBOE
MPOUCXOAHT HE M3 NPHPOALI, 2 W3 Npasay

Topruit

® MHCAHBIE 3aKOHBI — «CTPAXH cnpa-
BEANTHBOCTHY

1.

Funnuii

® (33KOH K€ — THpaH Haa J0IbMH —
NPHHYKAAET KO MHOTOMY, YTO MPOTHB-
HO npHpoae»

® «A pa3Be MOKHO ... MPH/ABATh CePb-
€3HOE 3HAYEHIIE 3aKOHAM M MOBHHOBE-
HHIO, KOT/Ia CaMM TBOPLIbI HX YacTo
OTMEHSAIOT M NepeesbIBaloTh

e «(YCTaHaBIMBAET JKE 3aKOHbI BCAKas
BIACTE B CBOIO MONB3Y: IEMOKPATHA —
JeMOKPAaTHYECKHE 3aKOHBL, THPAHHUA —
THPaHHYECKHE, TAK e U B OCTAIBHEIX
ciyuasnx. YCTAHOBHE 3aKOHBI, 00BABNAIOT
MX CTPaBeTHBBIMH JUIA MO/BIACTHBIX —
9T0 H €CTh KaK pa3 To, ¥TO I10JIE3HO BIIac-
TAM, a HPECTYNANIIEro X KapawT Kak
HapywWnTes 3aKOHOB M CIPaBENIMBOCTH.
... BO BCEX TOCYIApCTBaX CMpPaBe/IHBOCTEIO
CYMTAETCs OIHO W TO e, a HMEHHO TO,
YTO MPUIOAHO CYLIECTBYIOMIEH BIACTHY

®dpacumax

AuTugour

® 410 NMpHPpOAE Mbl BO BCCM POHKIACHLI
MOL0OHBIMH, W BAPBAPI, H JIIHHBI

e «MHoroe 113 cnpareTMBOro No 3a-
KOHY Bpax1e6HO HAaCTPOEHO MO aapecy
npuponsl. Beab 3akoHB! H3naHb 405
rnas, 4yTodbl CMOTPENH, Kyaa A0JKHO,
H HE CMOTPENH, Kyaa HE JOTKHO.

U pns yer, 4ToBel roBopHny A0KHOE
M HE TOBOPHIN He aomkHOro. M ans
PYK, 4TO0BI Aemanu JoMmKHOE U He je-
nanu He gomkHoro. M ans pazyma,
4TOObI CTPEMHUIICA K JOMKHOMY H H30e-
ran He JOMKHOTO»

AnKnaam

u Jinkodpon
(Topruesas
K0/12a)

® «IpHpOJa HHKOro He cozjgana paGGM)}

I11.

Kanauka

® (33KOHBI KaK Pa3 M yCTAHARIHBAIOT
cnabocunsueie, a ux GonbwnHeTRO. Panu
ceba M cOBCTBEHHON BHIFOMIbl YCTAHABIH-
BAIOT OHH 3aKOHBIM
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2.2. YueHune lNnaTtoHa o rocyaapcTee M 3aKoHax

IInaton (427—347 1r. 1o H.3.) — ApeBHETpPEYECKU (puriio-
co@, aBTOp ABYX IMPOEKTOB MICATbHBIX TOCYIapCTB.

Anoxa. Kpusnc MoOIMCHOTO CTPOS: OOWH TOCYIapCTBEHHBIN
CTPOW CMEHSICS APYTrUM (OJIUTrapXusi CMEHsIach IEMOKpaTUei,
JIEMOKPAaTUs — TUpaHUeH U T.1.). MHOrue rpeyeckue (puiaoco-
¢ (Mcokpar, IInatoH, ApuctoTesib) CTaad KOHCTPYMPOBATh
MOJIEJIM UAEaTbHOIO IOJIKCA, T.€. YCTOMYMBOIO MOJIMCA, TbITa-
SICh HAWTHU TEOPETUYECKOE PEIIeHUEe 3TOr0 KpU3Hca.

Buoepaghua. Hacrosee numss — ApucToki; xuteilb AduH;
MpUHAIJIEXKAa 3HATHOMY POy, KOTOPBI BeJl CBOE MPOUCXOXKIIE-
HHUe oT mocienHero aduHckoro mapsi Koapa. ITo mpemganuio,
Apunctoki monyumst cBoe mnpossBuile «Ilmaron» or Cokpara 3a
IIMPUHY JIBYX YacTel Teja — Irpydau U jba («platys» — rped.
«IIMPOKUIi», «platos» — «iupuHa»). [loayuun oGbiuHOE st
3HATHOTO ahMHSIHMHA 0Opa3oBaHUe: TMMHACTUKA, TpaMMaTHKa,
My3bIKa, MaTeMaTtnka. Pano nmosnakoMmics ¢ ¢gpuirocodpueit I'e-
pakimTa, iudaropeiiies. [11atoH MHOTO BpeMeHU YIEIsI 03~
3un. EMy mpumnucheIBaloTcst SIMYecKre U JUpUIecKue pon3Be-
IIeHUs, Tpareinn U KoMeauu. [lom ero MMeHeM 10 HAC IOILIO
OKOJIO 25 CTHUXOTBOPHBIX MUHMATIOp-3nurpamMMm. OQHAKO 3Ha-
koMcTBO ¢ CokparoM B 407 I. 10 H.3. ¥ MOJIHOE ITOCBSIIEHUE
cebs pumocoduu mpuBenM K ToMy, 9to IlmatoH cxker cBom Imo-
atnueckue rpomsBeneHus. C 407 1. mo H.3. mo cmeptu CokpaTa
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B 399 1. no H.3. [lmaton 6bu1 ero yuyeHukoM. [locie cmept Co-
KpaTta oknHyn Aduabl, ocetrst Eruner n HOxnuyio Urammio.
B 389—387 1. 1o H.». Ha Cununum [1naToH momam B padCTBO.
Korna npy3ns1, cobpaB AeHBIM, PEIIMIM BBIKYIIUTH €T0, XO3SUH
oT AeHer oTkasajics. Torma IlnatoH Ha 3TW AeHLIM KYIWI cal,
HOCHBIIWI MMSI ahMHCKOTO repos AKaaema, M OTKPbLI B HEM
CBOIO (PMITOCO(CKYIO ITKONY — AKaneMnio. Dra IIKOMa MPoCcy-
mectBoBasia okojo 1000 ner. IlnmaTtoH wm300pen OyIMILHUK,
BIIepBhIe TTPYMEHUB B TMApPaBIMKe NpUHIUI pejie. Ha Bce moc-
Jefytonime Beka [11aToH CMyTWIT 4elTOBEYECKYI0 LIUBUIM3ALINIO
CBOMM paccka3oM 00 ATJIaHTHIE — TAMHCTBEHHOM MAaTEepUKE,
12 TeICSY JIeT Ha3aj pacrojaraBlieMcs 3a ['mbpanrtapoM U To-
rUOIIEM, TTOIPY3UBILINCH B MOPE «B OOMH J€Hb U OEICTBEHHYIO
HOYb».

Jloeuueckoe ocHoeanue NOAUMUKO-NPABOBO20 YUEHUS.
OOBEKTUBHBIN UAcanu3M. [lIaToH «ymBauMBaeT» MUpP: OOUH
MHp Y HEro IMO3HAeTCsl YyBCTBAMHU, OPYrOoM — pasyMoOM; OIUH
IOCTYIIEH KaXIOMY, OPYroil — TOJIbKO M30paHHbBIM.

CylIHOCTh 4elloBeKa — 3TO Oylla, KOTopasi UMEET Mpu Ha-
Yana: pasyMHoe, SIPOCTHOE, BOXIENEIolIee.

DTUM TpeM HadajlaM COOTBETCTBYIOT doOpodemenu: Mym-
POCTb, MyXECTBO, YMEPEHHOCTb.

Hapsiny ¢ atumu mobponerensmu [1naToH BeIIEnsieT yemeep-
myr — crpaBeIIuBocThb. CrpaBeIIMBOCTb 3aK/TIOYAETCS B TOM,
YTOOBI IENaTh TO, YTO MpPeIHA3HAYEHO KaKIOMY MPUPOION.

OcHosnble pabomesi: «I'ocymapcTtBo», «IToMTHK», «3aKOHbBI».

Cooepacanue noarumuko-npagosozo yuenus. Ilepeviii npo-
eKkm udeanvHoeo eocydapcmeéa KaK BOIUIOLICHUE BEYHBIX WAEH
npaBabl M mo6pa usnoxeH IlnatoHom B muanore «[ocymap-
CTBO»: «MBI JIEMUM B HallleM BOOOpaXXeHWM TOCYIAapCTBO cYac-
TAUBOE B 1IEJIOM, He MMesl B BHMIYy cIejaTh KaK-TO OCOOEHHO
CYACT/IMBBIM OIMH M3 CJIOEB HaceleHus». IIpoBoas 3TOT MBIC-
JINTETbHBIN 3KCIepUMEHT, [11aToH MOACITYIHO HamesyICs Ha ero
MPaKTUYECKYIO Pealiu3alnio.

[naToH yrmomoOiisieT MaealbHOEe TOCYIAPCTBO YeJIOBEUECKOM
nyme. B gyiie kaxmoro 4esioBeKa ecThb TpPU Hadajla: pa3syMHOeE,
SIPOCTHOE, BOXIENEoIIee.

B unmeanpHOM TOCymapcTBe:

—> pazymMHoOMy Hadaly COOTBETCTBYET COBeUaAmMenbHoe;

—> APOCMHOMY — 3AUUMHOE;

—> goxcdenerouiemy — denoegoe.
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Ho ecnu B yenoBevecKoii Ayliie 3TM TpU Hadaja CJIUTHI, TO B
TOCyIapCTBEe OHU Pa3[esICHbl U 80NA0ULeHblL 8 PA3HBIX COCAOBU -
ax: unocodax, BOMHAX, ITPOU3BOIUTENSIX (peMeCcIeHHUKax 1
3eMIIeAeIbIAx).

CrpaBeJIMBOCTD 3aKJIIOYAETCSI B TOM, YTOOBI KaXKIOe U3 CO-
CJIOBUI1 3aHUMAJIOCh CBOMM JICJIOM:

—>MpaBUTh TOKHBI (prs1ocodbl, KOTOpPhIE OymyT OOs3aHBbI
MPUHUMAaTh yJ4acTUE B YNPABICHUM TOCYIapCTBOM U OYyIyT MC-
MOJIb30BaHbl [IJISI YKPEIUIEHUST TOCYIapCTBa;

—> 3alIUINATh MOJIUC TODKHBI BOMHBI, KOTOPBIE MOTYMHSIOT-
cg punocodam;

—> ¢dunocodsl 1 BOMHBI BMECTE YIIPABJISIOT IIPOU3BOAUTE-
vy, CliemoBaTeIbHO, TPEThE COCIOBHME HE yJacTBYET B JIeJiax
yIpaBJieHus.

[I1aToH BBICTYmaeT CTOPOHHUKOM KECTKON HepapXuwu,
3aMKHYTOCTU M HACJIEICTBEHHOCTU cocJoBMii. OH OOITyCKaeT
IIPOHUKHOBEHME 13 BTOPOTO COCJIOBMS B IEpBOE, HO IPOTUB
MIPOHVMKHOBEHUSI BBIXOIIIEB MX TPETHETO COCJIOBMS B PSIIBI IIpa-
BUTEJIEH, MOCKOJbKY CUMTAET, YTO 3TO IIPUBEAET K TMOEIU TO-
cynapcTBa.

[InatoH pUBOAMT psI apTYMEHTOB B ITOJIb3y CBOETO OCHOB-
HOTO Te31Ca O TOM, YTO MPABUTH JTOJLKHBI (PUIOCODHI.

* IIpaBUTH DOJKHBI T€, KTO HE CTPEMUTCS K 3aHSTHUIO TOCY-
IapCTBEHHBIX moinkHocteit. s [lmaroHa 3To MCTUHHBIE (U-
J10cOo(dBl, KOTOpbIe TPAIUIIMOHHO OajieKu OT moiauTuku: «He
clemyeT, 9YToObl K BJIACTU MPUXOAWIN T€, KTO IPSIMO-TakKu B
Hee BII0OJICH, MHAYe ¢ HUMM OyOyT cpaXkaTbCsl COIEPHUKHU B
9TOI JIIOOBM»; «ECIIM X€ OeMHBbIE M HEMMYIINE TOOMBAIOTCS A0~
CTyIla K OOIIECTBEHHBIM OjlaraM, pacCUMTBbIBas ypBaTb OTTYAa
KYCOK, TOrJa He OBbITb A00pY ...».

* CornacHo Mudy 0Orv moaMeIIaid B AYIIX JIIOAEH MpH WX
POXIECHUM pa3Hble METAJUIBL: B AyIIX (priIocodoB BIOXKEHO 30-
JIOTO, B AYIIM BOMHOB — Cepedpo, B MyIIM PEMECICHHUKOB M
3eMiieieNiblieB — Medb W kene3o. M IlmatoH menaer BBIBO,
YTO, UMesI B AyIIe «0OXECTBEHHOE 30JI0TO», (PMIOCO(MBI «HE
HYXIAIOTCSI B 30JI0TE€ YEJIOBEYECKOM», T.€. MX HE MHTEPECYET
BO3MOXKHOCTb OOOTallieHMsI, KOTOPYIO ITPeAOCTaBIsIeT BIACTb.

* Tonpko ¢uocodbl CIIOCOOHBI ITOCTUTATh UCTUHHOE 100-
po U crpaBemMBOCTh. [1o3TOMy B MIeaibHOM rocymapcTBe 3a-
KOHOB He TpeOyeTcs: «TakuM, 3amicaHHbBIM Ha Oymare 3aKoHam
He OymyT HA MOMYUHSTHCS, HU OXPaHSTh MX».
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Mepuoi no obecneuenuro ycmoiiuueocmu eocyoapcmea-nonu-
ca. ®unocodbl ¥ BOWHBI JOJDKHBI TTOCBATUTH CBOIO XKU3Hb KC-
KJIIOYMTEJIBHO CIIY>KEHHMIO o0IeMy OJlary rocyaapcTBa-IToJmca.
[MoaToMy njisi 3THUX ABYX COCJIOBMI HEOOXOOMMO YyHpa3aIHUTH
WHCTUTYTBI YaCTHON COOCTBEHHOCTM M WHIMBMIYaJIbHOU ce-
Mbu. «[Ipexne Bcero HUKTO He JAOJKEH O0JIafaTh HUKAKOW Ya-
CTHOM COOCTBEHHOCTBHIO. 3aTeM HM y KOrO HE€ JOJDKHO OBITh
TaKoOro XKWJIMIIA WIM KJIagoBOM, Kyma Obl HE MMeEJI JOCTyma
BCSAIKUI KEJIAOIIUIA».

CpenctBa 151 CylecTBOBaHUS (hrI0CO(OB U BOMHOB TIO-
CTaBJIIET TPEThbe cocaoBUe. 2KeHbI 1 et y PuiaocohoB 1 BOM-
HOB obmue: «..IlycTh oTell He 3HaeT, Kakoil pebeHOK ero, a
pebeHOK — KTo ero otell». Bocrmmranme pereir Kazanoch Ilma-
TOHY CJIMIIIKOM BaXXHBIM, YTOOBI JOBEPSITH €r0 WHAMBUIYYMY:
BOCTIMTHIBATh JETEH JOJDKHO TOCYydapCTBO.

Hrak, B MHCTUTYTaX CEMbM M 4YacTHOI cobcTBeHHOCTH Ilma-
TOH BHUZIENT MCTOKM 3TOM3Ma M Yrpo3y CIYy>KEHMIO 0oOleMy Osary.

BouHbl HyXnmaTcss B 0COO0OM BOCITMTAHUM:

—> m3 mo33un ['omepa, Dcxmma [lmaroH Tmpemiarar MCKITO-
YUTh «CETOBAHUS M KaJOOHBIE BOIUIM I'€POEB»;

—> Oyayllre BOMHBI HE TOJDKHBI JITaTh COOCTBEHHBIM ITPaBH-
TeaaM. TOJbKO «IpaBUTEISIM TOCYIApCTBa HAIUIEXWMT IpUMe-
HSITb JIOXb KaK TIPOTUB HENpPUATENS, TAK U Paiyd CBOUX IDaX-
IIaH — JUIS. TIOJIb3bl CBOETO TOCYIapCTBa, HO BCEM OCTaJbHBIM K
Hell Helb3s IpuberaThb».

Dopma npasnenus cocyoapcmea, Heobxoo0umas 04s nepexo-
da Kk udeanvrHomy eocyoapcmgy. IlmatoH cuuTan TUPAHUIO
€IMHCTBEHHO BO3MOXHOI (hOpMOI1 TpaBieHMs U Tepexona K
HUIeaIbHOMY TOCYIapcTBy: «JlaiiTe MHE rocymapcTBO ¢ TUPaHU-
yeckuM cTpoeM. [lycTh TupaH Oymer Mojofd, MaMsITIuB, CIIOCO-
OEH K YYEHMIO, MY>XECTBEH U OT IIPUPOIbI BEJIMKOMYIIIEH...».

«Ecu TupaH 3axo4yeT M3MEHWUTh HpPaBbl TOCYIapCTBa, €My
HE TOTPeOyeTCsI OCOOBIX YCWJIMI M CIMIIKOM IOJITOTO BpeMe-
HU. XOYeT JIU OH IPUYYUTh CBOMX IpaxaaH K ITOOpPOAETENIb-
HBIM OOBIYaeM WJIM, HA00OPOT, K TIOPOYHBIM, €My CTOUT TOJIBKO
CcaMOMYy BCTYIUTb Ha 3TOT ITyTh».

[Inaron HeomHOKpaTHO mocemian CHUIMJINIO IO MpUIjalle-
Huio TMpaHa [noHucus Miaaiiero, KOTOpblid yTBEpXKIas, UYTO
XOYeT yIpaBJIsITh cormacHo ¢GriocodckuM mpuHOunaM. OmgHa-
KO peanm3oBaTh cBOi mpoekT Ha Cunmiaum Iliatony He yma-
JIOCh.
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Knaccugpurkauus gopm eocydapcmea. IlmatoH pasnudaeT
WCTIOpYEHHBIE TOCYIApCTBa IO CTETIEHW WX YOAJICHHOCTH OT
HIeaTbHOTO:

1) mumokpamus — TIpaBeHUE BOCHHBIX, OECKOHEYHBIE
BOWHBI;
2) oaueapxus — TIpaBJIeHWE HEMHOTMX OOraThiX, Bpaxkaa

Ooraueii 1 OETHIKOB;

3) demokpamus — TIpaBJieHHWE Hapoja, MpeaeabHas cBOOOma
Hapofa, 3aMeIleH1e TOCYIapCTBEHHBIX TOJLKHOCTEN IO XpeOuio;

4) mupanus — BJIaCTb OIHOTO, XYIIIIETO, OKPYXEHHOTO TOJI-
TOM HETOMSIEB.

Hcrounuk cmeHnl (popM rocymapcrBa [lmatoH Bupen B mop-
Yye 4YeJIOBEUYECKUX HPABOB.

Bmopoii npoekm udeanvrnoeo eocydapcmea IlnatoH paspa-
OaTeIBacT B cBOei paboTe «3aKOHBI».

WneanbHOE TOCYZapcTBO — 3TO CMEIIaHHOE TOCYIapCTBO,
KOTOpPOE COCTOMT OJHOBPEMEHHO M3 IBYX IMPOTHUBOMIOJIOXHOC-
Teii: MOHapxuu U neMokpatnu. B xadectBe mpumepoB I[lmaron
MPUBOIWII TIEPCUICKYI0 MOHAPXUI0 M a(hUHCKYIO JeMOKPATHIO.

B uneane HeobxommMo, 4TOOBI JIMOO BIACTh MOHapXa ObLTa
orpaHMyeHa cBOOOAOM TpaxmaH, MO0 BJIACTh Hapoda OblLIa Or-
paHMYeHa OIpeNeIeHHBIMU paMKaMu. TOJIbKO TOTAa, CUMTA
[InaroH, MBI TTOIYyYUM yMEpPEeHHYIO (hOpMYy TOCyIapCTBa.

B ommcanuu IlnatoHa maeanbHOE TOCYIapCTBO — 3TO TOCY-
IIapCTBO:

—> xotopoe coctonT u3 5040 rpaxmaH, K YMCIIy KOTOPBIX
OTHOCSITCSI TOJIbKO BJIaIEJbIIbI 3€MJIU;

—> B KOTOPOM COOCTBEHHOCTh Ha 3eMJIIO0 TOCyJAapCTBEHHas,
HO BJIaJIieHVE 3eMJIeli — YaCTHOE;

—> B COCTaB IpaxaaH KOTOPOTO He BXOISAT PEMECICHHUKHA 1
TOPIOBIIHI;

—> B KOTOPOM CYIIECTBYIOT 3aIIpeThl POCTOBIIMYECTBA, 3a-
KJIaJbIBaHUsl BEUIEH, MOMIyYeHUs] MPUIAHHOTO.

Ynpaerenue udeanvnoim eocydapcmeom. Monapxuueckuii
KomnoHenm B uaeaibHOM rocymapctBe IlmaroHa — 3To Komie-
rust 37 cTpaxeit 3aKOHa, KOTOPhIE BBITOIHSIOT ClIEAyoIme (hyHK-
IIMW; OXPAHSIOT 3aKOHBI; XpaHSIT 3allUCH 00 MMYIIIECTBE, KOTOPOE
MPEBBIIIAET HOPMY, YCTAHOBJIECHHYIO IS KaXXIOTO M3 YETBIPEX
KJIaCCOB HACEJIEHUS; OCYIIECTBISIOT CyaeOHbIe (DYHKIIMM IO
YacTHOMY OOBMHEHWIO B KOPHICTHOM IIPMOOPETEHUU HMYIIE-
CTBa, IPEBHIIAIOIIEM YCTAHOBIEHHYIO HOPMY.
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Jemoxpamuyeckuii KoMnoHenm BKIIIOYACT:

1) coBer u3 360 4yenoBeK, KOTOPBI pabOTaeT CEKLUSIMU I10
30 4eJIOBeK B TE€YEHME OMHOIO Mecslia, 00JIamaeT IpaBoOM CO-
3bIBa OYEPEIHBIX M BHEOUYEPEIHBIX HAPOMHBIX COOpAHMIA;

2) HapoJgHOe coOpaHue, MocelleHe KOTOPOro o0s3aTeabHO
mnoxa yrposoii mrpada TOJBKO ISl IMpPEeACTaBUTENIC MepBOro M
BTOPOTO KJIACCOB.

BHe MOHapXM4ecKOro M JIeMOKPAaTMYECKOrO KOMITOHEHTOB
VIIpaBJIeHUSI UICATbHBIM TOCYIapCTBOM ICHCTBYET <«HOUHOE CO-
bparue», NesITEIBHOCTh KOTOPOTO HE 3aBUCUT HU OT KaKWX Op-
raHoB. OH MMeeT BEpXOBHYIO BJIaCTh B TOCYIapCTBE.

Tabnmyal.2

Pasnuune nepsoro u BTOporo NPoeKToB
mpeansHoro rocyaapcTea MnatoHa

IMepsuiii npoekr

Bropoit npoext

JHenexite rpaaaH Ha TPH COCNOBHA:
1) gpunocoder;

2) BOHHBI;

3) Tperbe cociioBue

Jenenne rpaxaaH Ha HeTbipe
KJlacca Mo HMYLLECTBEHHOMY
KPHTEPHIO

TIepexod uz oduoco cocaosus
& Opycoe BOIMOKEH ML B BHAE
HCKITIOYCH S

llepexod us oduoco cocrosua

& dpyeoe BOSMOKEH C pOCTOM
forarcTea, XxoTs poct HorarcTsa
orpaHHyeH

dunocofckoe npasnekie, 0TKas
OT MENOYHOH ONEKN

«HHKTO HHKOTAa He JomKeH
ocraparbcd Oe3 HavanbHHKa

[MHcaHbiX 3aKOHOB HeT; «TakiM,
3anucaHHBIM Ha ByMmare 3akoHaM
He OyayT HH NOIMHHSTBCH,

HH OXPaHATh HX»

IIDI{SHBETCH FHAYMECHHE MHCAHBIX
34KOHOB

Hnaes npagnenus punocodos

Haes emewantyoit dopast
rocyaapcTea

Vuenue Ilnamona o 3axonax (no ouanoey «3aKoHsl»):

* «HEeMpaBUJIbHBI T¢ 3aKOHBI, YTO YCTAHOBJICHBI HE paau 00-
Iero 0jlara BCEro rocylapcTBa B 1IEJIOM»;

* IIpaBUTE]IM — CIYXMTEIM 3aKOHOB: «f BUXY OJIM3KYIO
rubenb TOro rocyaapcTBa, IIe 3aKOH He MMEET CHJIBI U Haxo-

28

IUTCS TOJ Ybeli-IM0O0 BiacThio. Tam Xe, TIe 3aKOH — BIIagblKa
HaJ MpaBUTEISIMM, a OHU — €ro padbl, s ycMaTpUBalo cliace-
HUE TOCyIapcTBa M Bce Ojiara, Kakue MOTYT JapoBaTh rocymap-
cTBaM 0Oorm»;

* «ECTb JBa BUIIa TOCYIapCTBEHHOI'O YCTPOMCTBA: OAMH, TIC
HaJ BCEM CTOAT MPaBUTENH, OPYroil — TO€ W IPaBUTEAM
MpEeaITCcaHbl 3aKOHbBI»;

* «3aKOHBI, PYKOBOJSICh COBETOM OOIOB, CIEJAlOT Hallle Io-
CyIapCTBO BITOJIHE CUACTIIMBBIM M OJIAXKEHHBIM».

3akonodamenvhoe uckyccmeo. <«TBoe HeJIO OIPENCIUTD,
YTO MMEHHO M B KaKOM pa3Mepe MOXHO Ha3BaTb YMEPEHHBIM:
WHaye He AyMaii, 4To MOJ0OHOE TBOE CJIOBO CTAHET 3aKOHOM».

3akonodamenvHble npuopumemsl: TIEPBOOCHOBA TOCYIAPCT-
Ba — 3TO poxiaeHue aeTeil. IlepBbIMU BO BCSIKOM TOCYIapCTBe
OyayT 1o TpaBy 3aKOHBI O Opake.

B Ttpakrtate «ITonuTuk» mom UCTUHHON noaumukoil I1natoH
MOHUMaET:

* 3HaHWE OOXECTBEHHBIX MPUHUMUIIOB U (opM MpaBieHUS
JIIOABMM, MX BO3MOXHO IIOJIHOE OCYIIECTBIEHHWE B 3€MHOM
KU3HMU;

* 1IapCKOE MCKYCCTBO IPU HAJMYUM 1IapCKOrO 3HAHUS M
YMEHUsI CyOuTh U TOBesieBaTh. Eciu y TipaBUTENeil eCTh TaKue
IIaHHBIE, TO «OyleT YK€ He BaxKHO, INpaBsT JI1 OHM 110 3aKOHAM
Wi 6e3 HHUX, JOOPOBOJIbHO WM IIPOTUB BOJIU, OCAHBI OHU WIIN
OoraTtsbl...».

WnaeanbHoe TIpaBiicHME HE TPEOYET CIMIIKOM JeTaabHbIX 3a-
KOHOIIOJIOXKEeHUI. DTO LIapcKoe IpaBjieHue, IIpyu KOTOPOM 1Liaphb
BJIaZiceT MOJUTUIECKIM MCKYCCTBOM, T.€. YMEHUEM IJIECTH T0-
JIMTUYECKYIO TKaHb.

I1naToH KpUTUKOBAJ yIIpaBJIeHUE JIOABMU ITOCPEICTBOM 3a-
KOHa, ITOCKOJIbKY OH CYMTaJl, YTO 3aKOH HE MOXET OXBaTUTh
HIOAHCHI BCEX XXM3HEHHBIX CUTYallWiA.

Knaccupukauyus  gopm  2ocyoapcmeeHHo20 NpasaeHUusl.
I'maBHBIM KpuTepueM KiacCcudUKaAIUU CIYXUT KOJIUYECTBO
MpaBsSIIMX 1 MX OTHOIIIEHWE K 3aKOHaM. [11aToH BbImensI cie-
nyrolye GhopMbl rOCyIapCTBEHHOrO MpaBJICHUS:

* IIapcKasl BJIaCTb — ITIpaBJieHHE OJHOTO C OITOPOil Ha 3aKOo-
HBI;

* TUpaHUs — TIpaBJICHME OTHOTrO O€3 OIOPHI Ha 3aKOHBI,

* apHMCTOKpaTusi — IIpaBJIeHUE HEKOTOPBIX C OMOpOi Ha 3a-
KOHBI;
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* OJIUTapXusl — TIPaBJIeHUE HEKOTOPBIX 6e3 OMOphbl HA 3aKOHHI;

* JIEMOKpAaTHUsl — TIpaBJicHHe OOJIBIIMHCTBA C OMOpPOi Ha 3a-
KOHBI,

* IeMOKpaTusi 6e3 OIophbl Ha 3aKOHBI.

[lnaToH BolleN B MCTOPUIO MOJUTUYECKON MBICIM KaK CO3-
Jateib ABYX IPOEKTOB HUaeallbHOTro rocymapctBa. Ero MoxHo
Ha3BaTh NEPBLIM «KOMMYHUCTOM». B IIEPBOM IPOEKTE HIACaIb-
HOTO TOCYJapCTBa OH OCIOPUJ 3HAYMMOCTb MHCTUTYTA YacT-
HOI COOCTBEHHOCTH ISl ABYX BBICIIMX COCJIOBMIA.

InatoH chopMyaupoBan mpobiaeMy Iepexona K HIacanabHO-
My TOCYIapCTBEHHOMY IPAaBJICHUIO.

2.3.TlonnTtrko-npaBoBOey4eEHNEAPUCTOTENS

Apucrorenp (384—322 Ir. 10 H.3.) — IPEBHETPEUYCCKUI
dunocod, ocHOBaTeIb AHTUYHON MOJTUTHUECKOM HAyKU.

Dnoxa. Kpusuc nojmcHoro crposi. PazopeHne KpecThsH, Iie-
pecelieHUe MX B TOpOAa, POCT UYMC]Ia CBOOOIHBIX OEIHSIKOB,
pa3BUTUE POCTOBIIMYECTBA (XpeMaTUCTUKU). HapomHbIM co-
OpaHMeM PYKOBOIAT JOHOCUMKM, MPOLBETACT KJieBeTa Ha Gora-
ThIX. YepHb TOCEIaeT HapoAHbIe COOpaHMS 3a TUIaTy.

bBuoepaghusa. Pomuna Apucrorenss — rpedyecKuil TOpOI-TIO-
muc Crarupa Bo ®pakun. [MosToMy MHOrIa ApUCTOTENS MMe-
aytor CrarmputoM. Otenr Apucrortenss Hukomax ObIn Jieitd-me-
INKOM MakemoHckoro Iapsg AmuHTel II, m Apucrorens B
aerctse urpan ¢ @uiaunnom, Oynymmm napem Makenonun. C
17 mo 37 nert yumnca B Akagemun Ilmarona. C 343 1. mo H.3.
ApucTOoTeTh OBIT HAaCTaBHMKOM AJlekcaHapa MakeIoHCKOro, 3a
yTO AJIEKCAHIp, CTAaB LIapeM, MOCTaBUJI CBOEMY YUUTEIO U ApY-
Iy TAMSTHUK C HAAMUCBIO: «AJIeKCaHIp IMOCTABWI 3TOT MaMSIT-
HUK cbiHy Hwmkomaxa, mympoMy OOXKECTBEHHOMY ApPHCTOTETIO».
B 336 r. 10 H.3. Apucrorenb ocHOBaj B AduHax CBOIO CO0-
CTBEHHYIO IIKOJY (JMKe, Wiu — B APYroi TpaHCKpUMNIUUA —
JINIEl, Ha3BaHHBIN TaK TO JIU 1O UMeHU repost JIuka, To Ju Arl-
rmojioHa JInkeiickoro). ApUCTOTeNIb YUATAl B JIMIEe JICKIIUH,
MPOTYINBAsICh CO CBOMMM ciymaTeassMu. Peripateo (rped.) o3-
HayaeT «IpoXaxuBaloch». OTClOIa Ha3BaHUE YYEHMKOB U IIO-
chemoBaTeneii Apucrorenss — nepunamemuxku. C UMEHEM
ApHCTOTENST CBSI3BIBAIOT Hayalo (popMajbHOM JIOTUKU, HApsSIoy
C KOTOpO# OH MpernoaaBajl O0TAHUKY, aCTPOHOMUIO, SKOHOMU-
Ky, TOCyAapCTBOBEICHNE. :
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Jlocuueckoe ocnoeanue noaumuxo-npaeoeozo yuenusi. B
ornuue ot [lnatona («IlnatoH MHe Ipyr, HO UCTMHA JOPOXKE»)
ApHCTOTEJIb CUMTAJI, UTO MIEW CYLISCTBYIOT HE BHE Bellleil, a B
HUX, Kak ¢dopMa. Jliobast Bellb — 3TO €AMHCTBO MaTepuu U
¢dopMmel. Kakyro 061 (hopMy He MMeJia Belllb, OHA B TO K€ BpeMsI
COCTaBJISICT BO3MOXHOCTh HOBOI (popMBbI. Takum 06pa3oM BoO3-
HUKaeT uepapxusi (popm.

YenoBek, cuuTan ApUCTOTENb, — 3TO Ayllla, KOTOpasi UMeeT
JIBa HaJaJia: pasymHoe U 804e60e.

YenoBeK — 3TO IIaBHBIM O0pa3oM pasyM. Y 4YejloBeKa eCThb
MHOTO TIPUPOIHBIX MMITYJILCOB, KOTOPbIE Pa3yM HOJDKEH KOHT-
poiupoBath. PasyMm TMpH3BaH OMNpEIEIUTb <«TOYHYIO Mepy»,
CpeIHWUI TMyTh. DTO IIyTh mobpoperenn. JloOpomeresib — 3TO
«cepenrHa MeXIy KpalHocTAMU». B 4umcio mobpoaeTeiieil ye-
JIOBEKa BXOIST: MYXECTBO — 3TO CpeaHee MexXmay Oe3paccyi-
CTBOM WM TPYCOCTbIO, IIEAPOCTh — 3TO CpeAHee MeEXIy XKai-
HOCTBIO U PACTOUYMTEIbHOCTBIO, CKPOMHOCTh — 3TO CpeaHee
MeXIy OeCCTBIICTBOM M CTECHUTEIbHOCTHIO.

Ocnosnvie pabomor: <«Ilomutuka». [lpousBegeHne OTHO-
CUTCA K pa3psioy 3aliCOK, COCTaBJICHHBIX B LIEJSIX IperoiaBa-
Husi. B ocHoBe «IlosuTuku» Apucroress JEXUT aHaIu3 U
CpaBHEHHME NEUCTBYIOIIUX KOHCTUTYIUIA. CunTaercs, 4to Apu-
CTOTEIb BMECTE CO CBOMMM YYEHUKAMU M3YyYWJIT KOHCTUTYLUH

153 rpeueckmnx mommcoB; «HuKomaxoBa 3THKa».

Coolepicanue noaumurKo-npasoeozo y4eHus Apucmome-
aa. llowamue cnpasedausocmu. Cpenu Bcex moOponerencii
eCTh OJIHAa, B KOTOPOIl OTpaXeHbl BCE OCTajbHbIC. DTO CIIpa-
BeITMBOCTh. OOIIEero ompeae/ieHus CIpaBeUIMBOCTA Y ApHc-
TOTEJISI HET.

OH BBIIEJSACT ABa BUIA CIIPABEIIMBOCTH:

* pachpeaesioyo;

* ypaBHUBAIOLIYIO.

Kputepuii pacnpenensionieii crpaBeUyIMBOCTU — JOCTOWH-
ctBo. OHAKO MOHATUE HOCTOMHCTBA MeHsieTcs. [lpu onurap-
XAMA LEHUTCS OOrarCcTBO, MPH aPUCTOKPATUM — YECTh.

[MpuHUMIT pacpenesionieid CrpaBeaJIMBOCTU; OJlar TOJIXK-
HO OBITb OOJbIIIE Y TeX, KTO Oonee moctouH. K Gmaram oTHO-
cATCS OOIIECTBEHHOE MOJIOKEHHE, TIOYEeT, BIACTh U IIp.

VYpaBHUBawIIasl CIpaBeIIUBOCTb TpeAroiaraeT Joaeii co-
BEpIICHHO PaBHBIMHU, a JTOCTOMHCTBO HE MMeeT HMKAKOTo 3Ha-
yeHus. He BaxkHO, KTO COBEpPINWI MPECTYIUIEHWE — IOCTOM-
HBII WIM HET, HO HaKa3aHue JOJDKHO MOCJIeI0BaTh.

31



llonsamue eocyoapcmea. Yenosek 1o cBoell Mpupoie — Cy-
mecTBo obiectBeHHoe. [loaToMy rocymapcTBO AJISl HEro SIBsI-
eTcs BbIclieir opmoit obieHusi. K npyrum dopmam obiueHust

ApHCTOTENIb OTHOCHIJI CeMbI0 M 00IIMHY. CeMbsi — 3TO HU3LIAs |

¢opMa, 3a Hell cienayeT oOLIMHA, M HAaKOHeEIl, BhICIIas opMa —
rocygapctBo. Kaxmas Husmass dopma comepXuT B cebe BO3-
MOXHOCTh BbICILIEH (hOPMBI.

«['ocymapcTBO — COOOILECTBO paBHBIX JIIOAEH IJI JOCTHU-
JKEHUST BOBMOXKHO JIy4Ilei KU3HU».

BHe rocymapcTBa B CUJTy CBOEil MPUPOIBI MOXET HAaXOOUTh-
csl « MO0 HEeNOpa3BUTOE B HPABCTBEHHOM CMBIC/IE CYIIECTBO,
MO0 CBEPXUYETIOBEK», «IMOO XMBOTHOE, JTUOO OOXKECTBO».

«['ocynapcTBo co3maercsi He paau TOro TOJBKO, YTOOBI
XWUTh, HO TIPEUMYILIECTBEHHO /IS TOTO, YTOObI XXUTh CUACTIM-
BO; B MPOTUMBHOM clly4yae CJieJOBajo Obl IOMYCTUThb Takxke U
rocyaapcTBO, COCTOsIIIee U3 paboB WIKM KUBOTHBIX, Yero B Jeii-
CTBUTEJIBHOCTU He ObIBaeT, TaK KaK HU Te, HU IpPYyrue He co-
CTaBJISIIOT COOOIIECTBA, CTPEMSIIIErocss K OJarogeHCTBUIO BCeEX,
U CTPOSIT XXKU3Hb 10 CBOEMY MpeIHAYEPTAHUIO».

Knaccupurayus gpopm npaesenus eocyoapcmea. Kpurepuu
K1accuuKauuy — KOJMYECTBO IMPABSIILIUX U MHTEpechl OOlle-
ro Oyara. ApUCTOTeNIb BBIACS 1IeCTh (pOpM TocyaapCTBEHHO-
ro MpaBJeHUs: TPU MpaBUIbHbIE (POPMBI TIPABJICHUSI U TPU He-
MpaBUJIbHBIE.

Tabnmua2.3
dopMbl rocyaapCTBEHHOIO NpaBieHUs!

IPABUJIBHBIE HENPABUJILHBIE

IIpasienne ocymecTeasercs
B MHTepecax obmero Oyara

l'lpasncuue OCYINECTRIACTCA
B MHTEpEeCcax CaMUX NpaBsiinx

Mouapxus Tupanns
ApHCTOKpaTHs Onurapxns
IMonutha Hemokparus

Hoeanvnas @opma npaenenus eocyoapcmea. WneanbHast
dopma mpaBneHuss — nosumus. TloauTHsT — 3TO CMeIIaHHAsI
(opma mpaBiieHMs] TocyIapcTBa, BO3HUKAMOIIAS M3 COUYETaHUS
IIBYX HEMpPaBUILHBIX (POPM — OJUTAPXMM M JEMOKPATHH.
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Onurapxusi ycyryoJseT CYIIECTBYIOIIee HMYILIECTBEHHOE
HEepaBeHCTBO, a JEMOKpPATHUsl Ype3MEpPHO ypaBHMBaeT OOraThix
u O6enHbix: «TombKo TaM, IIe B COCTaBe HaceJICHUSI CpeIHUE
HUMEIOT TiepeBec MO0 Haa 00erMU KpalHOCTIMU, 1100 Ham Of-
HOM M3 HUX, TOCyIapCTBEHHBII CTPOIl MOXET pacCUMThIBaTh Ha
YCTOMYMBOCTh; HE MOXET OBITh OIACEeHUs], YTO Oorarbie, BOMIs
B corjalieHue ¢ 0eqHbIMU, OMOJIYATCsl Ha CPEAHUX...».

ITomuTrst — 3TO TOCYTapCTBO, OCHOBOM KOTOPOTO SIBJISIETCS
CpeIHUI KJacc.

XapaKTepUCTUKU MOJUTHM:

* eaacmp TIPUHAIUIEKUT «BOMHAM, KOTOpBIE BOOPYXKAIOTCS
32 COOCTBEHHBIN CUET»;

* NIpeodIafiaeT YacmHuas co6CMEeHHOCMb HA 3eMAI0 CPeOHUX
pasmepos, XOTsl €CTh U TOCydapCTBEHHasl COOCTBEHHOCTh Ha
3eMJIIO;

* COBMECTHbIC Tpamne3bl JUisi 00eCleUeHUs HOAUCHOL COAU-
daprocmu («iydlle, 4YToObl COOCTBEHHOCTh ObLIa YacTHOM, a
MOJIb30BaHUE €10 — OOIIUM»);

* camodocmamoutoe 4ucao epaxcoan; HeoOXOAUMO, YTOObI
rpaxnaHe <«3HaJIu OPYr Opyrar;

* He 6x00am 6 cocmae epaicoan W He YYacTBYIOT B 3aKOHO-
COBCILATEIbHON UM CyneOHON NEesITENbHOCTU: JceHuUHbL, pabbl,
PEMECACHHUKU, MOP208UbL;

* MOJUTUS — 3TO MOJUC ¢ 0003PUMOI U JIETKO 3alluilae-
MO meppumopueii;

* yMepeHHbIN Kaumam (B I'peliium KJIMMAaT He XOJOOHBINA U
He XXapKuii);

* ocobvlii xapakmep epaxcoan. I'peku o0namalOT U Myxe-
CTBOM (Kak ceBepsiHe), U YMOM (KakK a3uarThl);

* coeduHenue coCA08H020 OeAeHUs C B03DACHHbBIM.

BOGHHOE — IOHOCTb;

3aKOHOCOBEUIATEIbHOE — 3PEJIOCTh;

Kpeyeckoe — CTapocCTb.

IIpasosas meopusa. Ansa denoBeka eCTECTBEHHO W IOJIE3HO,
cuuTan ApUCTOTeNlb, YTOOBI TEJO MOAYMHSIIOCH Ayllie, a IMOA-
BepxeHHas addekTam yacTb IyIIW MOAYMHSUIACh pasymy. [Ipu-
3HaHME 3HAUeHUS padyMa B YeJOBEKe MPUBOIUT APUCTOTENS K
MOMCKY €ro aHajora B OOILLECTBEHHOMN XM3HU, KOTOPbIM CTaHO-
BUTCSl 3aKOH: <«3AKOH — 3MO YPABHOBEUICHHDBII PA3yM».

IIpaso — 3TO0 Mepwio CIpPaBeAJIMBOCTH, PETyJUpYIOLIas
HOpMa MOJUTUYECKOTO OOIICHUS.
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OO011ecTBO HE MOXET CYIIECTBOBAaTh 0€3 3aKOHOB U IIpaBa:
«Yenosex, acusyujuii 6He 3aKOHA U NPABA, — HAUXYOWUL U3
8cex...».

ApHCTOTEeNIb OMNpPaBOBIBACT Npagosoe npuHyycdenue: <«bonw-
WUHCMBO At00ell NOBUHYemCsl CKopee Heo0Xooumocmu, uem
paccyoky, u cmpaxy neped Hakazanuem 6oaee, Yem 4ecmu...».

Knaccugukauus npasa. Apuctorenb pasiauyaeT IPaBO IIO-
3UTUBHOE U TIPaBO €CTECTBEHHOE.

Mon nosumusnsim npasom ApUCTOTENH TTOHUMAeT W3MEH-
YUBBIE YETOBEUYECKHME IOCTAHOBICHUSI, KOTOPBIE MOTYT OBITh
MYMCAaHBIMU WIM HenucaHbIMU (oObrdasMu). Ilom ecmecmeen-
HbIM npasom ApPUCTOTENh TIOHMMAaeT HEW3MEHHBIC BeJICHUS
TIPUPOIBI, KOTOPBIE HE 3aBUCAT OT BOJM 3aKoHomaTess: «Ecme-
CMBEHHbIM NPABOM 5851eMCs N1000e NPago, Komopoe deiicmay-
em NoecemMecmHo U He 3A8UCUM OMm MO020, CHUMAIOM AU e2o
A100U Oelicm8YIWUM UAU Hem».

EcTtecTBeHHOE TIpaBO TPEIITHCHIBACT:

* pasmelieHWe JIOAeil Ha POXICHHBIX ITOBEJIEBaTh M POX-
NMEHHBIX TTOBMHOBATHC,

* pabctBO: «OUeBUAHO, BO BCSIKOM CiIydae, YTO OIHU JIIOIU
[0 TPUPOZiEe CBOOOIHBI, APYIMe — padbl, U 3TUM IOCIEIHUM
OBITH pabaMU U TIOJIE3HO, U CIIPABEIINBO»;

* TOCHOICTBO MyXa Hall XEHO.

Yro KacaeTcs COOTHOIICHMSI €CTECTBEHHOTO W ITO3UTUBHOTO
rpaBa, TO APHCTOTENb CYMTAJI, YTO €CTECTBEHHOE IPaBO BCTY-
MaeT B CHJTy, KOIZa MOJYMUT IIPaBO, YCTAHOBICHHOE JIOIbMMU.

CozpmaBass MpPOEKT MIEATLHOTO ToCydapcTBa, ApPHCTOTENb
OCHOBBIBAJICS Ha KPUTHKE TEPBOTO IMPOEKTa MAEATHHOTO TOCY-
mapctBa IlnaToHa. ApHUCTOTENIh — KPUTHMK <«KOMMYHH3Ma»
IInarona. st ApUCTOTENSI 3TOM3M €CTeCTBEH (UeIOBEK OOJIbIie
3a00TUTCSI O cBoeM Ojare, 4yeM o0 oOleM; JTI000Bb K CEMbE —
9TO MUCTOYHUK PaJOCTeit).

ApucToTeNs MpenjoXua KPUTEpUil CIpaBeIMBO (DOPMBI
MpaBjieHusl TOCyJapcTBa — WHTEpechl o0iiero Oxara. OTOT
KPUTEPUIA MOXHO TPUJIOXHTH K JTIOOOMY COBPEMEHHOMY TOCY-
ITApCTBY.

ApHUCTOTETb W3MEHWJ CTWJIb H3JIOXEHMS TIOJUTHYECKUX
uneii. HayuHslii TpakTaT ApHCTOTeNs IpUILE] Ha CMEHy Jaua-
noram Ilnatona. Co cBouMM y4yeHMKaMM OH omucan 158 KoH-
CTUTYLIMIA TPeYeCKUX W BapBapCKWX TOCYHApCTB. 3aramHas Tpa-
MULIAST TTOJIUTUIECKUX MCCIIENOBAaHUNA YXOIUT KOPHSIMU B 3TIOXY
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aHTUYHOCTU. [IpryeM, COBpeMEHHBIM TPENCTABICHUSIM O Hayy-
HOM CTWJIE M3JIOXKEHUSs MpobsieM MOJUTUKK 0ojiee COOTBETCTBY-
0T mpousBeneHus Apuctorens, Hexenn Ilmarona. ITostomy
ApucroTesis 4aille BCETO M HAa3bIBAIOT OCHOBamMeneM NOAUMU-
YecKoll HayKu.

2.4. YueHue NMonu6us o popmax rocygapcresa

IMomaomii (210—128 IT. 10 H.3.) — TIpeUYeCKUil MBICIHUTEND,
HUCTOPUK, aBTOP KOHLIEMILIMU KPyroBopoTta (hopM MpaBieHUs To-
cy/lapcTBa.

Jnoxa. YTpaTa rpeyecKMMHU IIOJHMCAaMU HE3aBUCUMOCTH.
BxioueHue rpeyeckux moaMcoB B cocTaB PuMcKoil uMmepuu.

bBuoepaghua. Bruixomen m3 I'penmu, u3 3HaTHOro popa. buin
uHTepHupoBaH B Pum B ymcie 1000 3naTHBIX TpekoB (300 oc-
TaJloCch B XUBHIX). OKazajucsd NMpUOIMKEHHBIM KO IBOPY pUMC-
koro narpunusg Crounuona. Cuurtan HanOoJee COBEPIIEHHBIM
CTpoeM pUMCKHUI, a Oymyiiee — 3a Pumom.

Ocnoeénas paboma: «BceoO1iast ucTopusi».

Jloeuuecxoe ocnosanue noaumuueckozo yuenus. Hcmo-
puzm. Uctopus, cumtan Ilonmbuii, moakHa HOCUTh BCEOOIIMI
xapakTtep. OHa JOKHA OXBaThIBaTh B CBOEM M3JIOXKEHUM COOBI-
THS, TIPOMCXOMSIINE OJHOBPEMEHHO 1 Ha 3arane, 1 Ha Boctoke,
OBITH IMPAarMaTUYHOM, T.€. CBI3aHHOW C BOSHHOW W ITOJIUTUYEC-
Kol ucropuein. Cmouyuzm. Paznensl uuen CTOMKOB O LIMKIIM-
YECKOM pa3BUTUM MMPA.

Codepicanue noaumuueckozo y4enus. llon BIMIHUEM
croukoB IlonmOuii co3man KOHLEINLXIO KpyroBopora (opM
MpaBJeHus TrocyaapcTna:
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Ta6nuuya 2.4

dopmbl NpaBneHns rocyaapcTea

Yncno

[TpaBunbHbIE Henpasunsheie
mpaBALIHX

Tpasnenne MOHAPXHA. Npasutens | THPAHHA. Ycranasmm-
O0HOT0 nosny4aet 100pPOBONBHYIO | BAETCA CHIIOH M JEPHKHT-
MOAAEPKKY CBOHX CA Ha cTpaxe nepe

NOJLIAHHBIX npaBUTENEM
Ipasaenne APHCTOKPATHAL. OJTHTAPXHA.
HEMHOTIHX Ynpaenenue Ha gpibop- | OtcyreTHe BoIGOpHOC-
HOMH OCHOBE CTIpaBeTH- | TH, CBOCKOPBICTHE
BBIMH M Pa3yMHBIMH npaBUTENei

NpaBUTCNAMH

[papnenne HAEMOKPATHA. OXJIOKPATHA. Bnacte
Ooabwmucrsa | lpeobnananue MueHus YEpHH NPH FOCNOACTBE
GonbmmHcTRA. YBakeHHE | 1EMArOroB B HApOIHOM
K 3akoHaM, Ooram, cobpannu. Bnacte yep-
POAMTENAM, CTAPLIMM Hu Be3 ypameHus K 3a-
koHam: «Henb3s cunTaTh
JIEMOKPATHYECKHM YCT-
pPONCTBOM TaKoe, B KOTO-
POM YepHb MOXKET le-
nath TO, YTO XOMET

W MBICIHT 15 cebsan

Wrak, kpyeosopom ¢opm npaeaenus eocyoapcmea: TpU
MpaBuWibHblE (GOPMBI U TPU HEMpaBUJIbHBIE (DOPMBI MPABICHUS
CMCHAIOT Ipyr Apyra.

Jlioboe sBleHUE MNOABEPXKEHO M3MeHeHUIo. Jliobasa 1pa-
BWIbHAs dopMa MmpaBlieHUs rocyaapcTBa BbipoxnaeTcs. Hauu-
Has ¢ TUPAHUM, YCTAHOBJEHUE KaxXHoul ciemyromeil dopmbl
OCHOBBIBAE€TCS Ha OCMBICJICHUU MPEAIIECTBYIOIIETO UCTOPU-
yeckoro omnbiTa. Tak, mocjie CBEpXXEHUSI TUpaHa OOIIECTBO yXke
HE PUCKYET BBEPSITh BJIACTh OMHOMY.

B pamMkax cBoeil MBICIUTENBbHON KOHCTPYKIIMM KPYyroBOpOTa
¢opMm mipaBieHus [lonmubuii orpenessieT Mepuos, HeOOXOTUMBbIIA
IUIST Tiepexofia OT OMHOU (opMbl MpaBlieHWsT K APYTroi, 4To Mo-
3BOJISIET TIpPEACKa3aTh U caM MOMEHT Iepexoja:
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* XU3HDb HeCKOAbKUX NOKOAeHUil n0deii 3aHMMAeT Mepexol
OT LIAPCKOi1 BJACTU K TUPAHUU;

* XWU3Hb 00H020 NOKOAeHUs AOeldl 3aHUMAaeT Iepexol OT
ApUCTOKPATUU K OJIUTAPXUU;

* XXU3Hb mpex NoKoAeHuil awdeli 3aHUMaET TEpexol OT Je-
MOKpaTUM K OXJOKpaTUW (IeMOKpaTHUsl BBIPOXIAEeTCsl 4epe3
TPU MOKOJICHUS ).

TMomubuil cTpemuscs HailTu Takylo (GopMy MpaBIEeHUS TOCY-
JapcTBa, KoTopas Obl obecrneunBajia paBHOBecUe B rocyaap-
CTBEe MOIOOHO IUIaBaroleMy Kopabito. s 3Toro HeoOXoauMo
COEIMHUTH TPU TMPaBWIbHBIE (POPMBI TIpaBieHUsT B oiHy. KoHK-
PETHBIM TIPUMEPOM CMelllaHHOU dhopMbl nipasneHust ais [lonu-
oust 6bputa PumMckas pecryOivka, B KOTOPOW COYETATUCH:

—> BJIACTh KOHCYJIOB — MOHApXWS;

—> BJIaCTh CEHaTa — apUCTOKpaTHs;

—> BJIaCTb HAPOIHOTO COOpaHUS — AEMOKpAaTHSI.

B ormiuune ot Apucrotesns, JUisi KOTOPOro uaeaibHasi opma
MpaBjJeHUs] — 3TO CMEILEHUE 08YX HenpasuavHuix (HETPaBUJIb-
HbIX W11 Apuctotenst!) ¢hopM TpaBlieHUs: OJUTAPXUU U JEMOK-
patuu, y Ilonubust uneanpHass (opma mpaBiIeHUSI — 3TO CMe-
LIIEHUE mpex HNpasuabHbulXx opm npasieHus eocyoapcmea:
MOHapX1U, apUCTOKPATUU, TEMOKPATUM.

Nneana cmemanHoit GopMbl npasieHusa rocygapcrsa Ilonu-
Ous1 mocnenoBaTesibHO TipuaepxuBanuch Mapk Tymwmit [uie-
poH, Tomac Mop, Hukkono Makuagesiu.

I'peueckuit ucropuk IlonubWil B3sIT B KAdyecTBE HOBO-
20 00seKma TOJIUTUYECKOTO MCCIeI0BaHUs PHUMCKOE TocCy-
JIapCTBO.

" TlokoneHne — TPOMEXYTOK BPEMEHH, OTIENSIOLINIA OTLIA OT ChIHA; BILUIOTH
mo XX B. — mpuOIM3uTeabHO 33 roma; Temepb 3Ta Ludpa CKIOHSETCS K 25.
(XKrwaus /l. ®unocodekuii cnosaps. M., 2000. C. 328).
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Tema 3. NMOJINTNYHECKUE
M NMPABOBbLIE YHEHVA B APEBHEM PUME

Hcropus [IpeBHero Puma BkirodaeT B ceOs Tpu IepHofa:

1) mapckmii (754—510 1. 10 H.3.);

2) pecniyosniukaHckuii (509—28 rr. 10 H.3.);

3) umnieparopckuii (27 T. 10 H.3.— 476 T. H.3.).

Bo II B. 1o H.3., mocjie 3aBoeBaHUSI PUMJISTHAMU TPEYECKUX
MOJUCOB MOJUTUYECKUE M TIpaBoOBble yueHUs ['peuny okazaiu
CUJIbHOE BJIMSIHME Ha (pOpMUpOBAHUE B3IJSIOB PUMCKUX MbIC-
nureseil. PacuseT puMCKOM TIOJUTUYECKON M TTPaBOBOM MBbICIU
MPUXOAUTCS Ha PEeCNyOJMKAHCKUI U UMIMEPaTOPCKUii Mepuo-
nbel. B amoxy pecny6iuky co3maeT cBou mpousBeaeHus lluie-
POH M HAuMHAETCs TBOpYecKas NesITeIbHOCTb PUMCKMX IOpUC-
TOB, KOTOpasl JOCTUTaeT pacliBeTa B UMIIEpaTOpCKuii nepuoa. B
I B. H.3. 3apoxmaeTcss XpUCTUAHCTBO, a yke B IV B. OHO cTaHO-
BUTCSI TOCYIapCTBeHHOU penurueit Pumckoii nmMnepun. C nosis-
JIeHWEeM XPUCTUAHCTBA MEHSETCS TeMaTWKa MOJUTUYECKUX U
MPaBOBbIX HUCCAETOBAHUM M OCHOBHOI MpPOOJEMO CTaHOBUTCS
COOTHOILIEHWE LIEPKBU W TOCYAapCTBa.

3.1. lMonMTnko-NpaBoBOE Yy4eHMEe
Mapka Tynnmna LmuepoHa

Mapk Tywmii Ilmmepon (106—43 1r. 1o H.3.) — pUMC-
KU TOCYIapCTBEHHbIN AesTeNlb, 3HAMEHUTBIN OpaTop.

Anoxa. TlocnenHuii epro CyleCTBOBaHMS PeCyOIMKaHCKO-
ro Puma. Boccranue paGoB 1o mpeaBoauTeabcTBOM Crapraka
(74—71 1r. mo H.3.). 3arOBOpPHI IIPOTUB PECIYOIMKAHCKOIO CTPOSI.

buoepagpua. lluuepoH ponuicss B Pume, mM3yuun puTopuky,
rpaXIaHCKOe TMpaBo, rPeYecKuil SA3bIK, MO3HAKOMMWICSA C (UI0-
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codueit anMuKypeilieB 1 CTOMKOB; Tpeycries Kak TocyaapcTBeH-
HbIIi nesaTenb. biarogapsi opatropckoMy uckyccTBy lluiiepon
3aHUMMaJl pa3iUYHblE TOCYIApCTBEHHbIE MIOJKHOCTU YyXe€ B
BechbMa MOJIOJOM Bo3pacTe: ObLT KBeCTOpOM ((pMHAHCOBbIE U
cyneOHBIE Iea), WIEHOM CeHaTa, 3MWIOM (BbIOOpHAS HOJLK-
HOCTB: CHaOXeHHe Topoa MPOAyKTaMH, OOIIEeCTBEHHBIM TOPs-
JIOK); TIPETOPOM (BbICIIEE JOJKHOCTHOE JIMIIO, BBITIOJHSIONIEE
cyneOHble (DYHKIIMM); KOHCYJIOM (BbICIIEe MOJKHOCTHOE JIUIIO,
BbIOMpaeMoe Ha HapoaHoOM cobpaHuu). bymyun koHcynom, [u-
LIEpOH PYKOBOAMJ TMoAaBiieHHeM 3aroBopa KaTajiuHbl — pumc-
KOro TaTpulMsi, KOTOPbI ObLT CTOPOHHUKOM YCTaHOBJIEHMSI
eauHoinyHoi Biactu (LluuepoH mpukasana apecToBaThb U Kasz-
HUTHh Oe3 cyda TATEPHIX PUMCKHUX apHCTOKPAaTOB — YJIaCTHH-
KOB 3TOTO 3aroBopa). B GiaromapHOCTH OT HapOTHOTO cobOpa-
HUST TIOJIYYUJT TIOUETHBIM TUTYJT — «OTell OTeUecTBar.

Kak Gnectsiiiuii opaTop BBICTYIIAT B Pa3MYHbBIX ayqUTOPU-
SX: B Cyle I0 JejiaM I'paxkIaHCKUM M YTOJIOBHBIM, B CeHaTe U B
HapoOIHOM COOpaHUM — Ha MOJUTUYECKUE TEMBb.

[uuepoH Bcerga BbICTYIAd MPOTHMB YCTAaHOBJIEHUSI peXuUMa
JIMYHOM BAAcTu: Mpuxof K Baactu Lle3apsi paclieHU KaK «HOYb
pecnyOoIuKu», «yTpary cBoOombl B rocymapcTBe». Korma B 44—
43 IT. 10 H.3. K BJIACTU MPULLIA TPUYMBUDPHI (AHTOHMIA, OKTa-
BuaH, Jlenua), HuuepoH BbicTynua npoTuB. Ero ums ObuIO
BKJIIOYEHO B MPOCKPUILIMOHHBIE CITUCKM JIUL, KOTOPBIX JMIIIa-
0T COCTOSIHUSI Y TIOBEpraloT mpecienoBaHuto. lluiiepoHy or-
pyOWJIM TOJIOBY M MPaByl0 PyKYy U MO pacropsLkeHU0 AHTOHUS
BBICTaBWIN MX B Pume Ha ®opyme.

Jlocuueckoe ocHoeanue noOAUMUKO-NPABOBO2O YHEHUsL.
luuepon ucnoeitan BausHue uneit [lnatona, Apucrorens, Ilo-
JINONST, CTOMKOB.

Ocnoenvie pabomor: «O rocynapctBe», «O 3aKOHaX» — Ha-
MMcaHbl B moapaxanue [LmaToHy B auaioroBoii gopme.

Cooepircanue noaumurko-npaeogozo yuenus. Ilonamue 2o-
cydapcmea. 1IATEpOH TIPEMITIOXKWII ropuduueckoe TIOHUMaHME
rocymapctBa: «Mrtak, rocymapctBo (res publica) ecTh J0OCTOSI-
Hue Hapopa (res popoli), a Hapog — He J1I00Oe COeAMHEHHE
Jmomeit, COOpaHHBIX BMeCTe KaKMM ObI TO HM OBIJIO 00pa3oM, a
COCMMHEHNEe MHOTHUX JIIONIEH, CBSI3aHHBIX MeEXIy CcO0OI cornma-
creM B BOIIpOcax TpaBa (juris consensus) M OOITHOCTBIO MHTE-
pecoB (utilitatis communione)... Jla u 94T0 Takoe rocyaapcTBo,
KaK He OOIIWil TIpaBOIOPSIIOK?».
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IluuepoH ob60CHOBaI MPUHILMUIT IOPUANIECKOTO ((popmanb-
HOTO) paBEHCTBa IpaxXaaH: €CJIM JIOAW HE COITIaCHBI YpPaBHSTH
MMYIIECTBO, a YMbI BCEX JIIOAC OMMHAKOBHIMU OBITH HE MOTYT,
TO, BO BCSIKOM CJlydae, ITpaBa rpaxkaaH OTHOIO M TOTO XK€ rocy-
JIapCcTBa MOJDKHBI OBITh OMWHAKOBHI.

Ilpoucxooxcdenue eocydapcmea. TocymapcTBO BO3HUKAET
BCJIEZICTBMIE HEOOXOMMMOCTH 3aIlMThl YaCTHOM COOCTBEHHOCTH.

Knaccugpuxayus gopm npasnenus eocydapcmea. Ilpomon-
kas rpedeckyto Tpagumuio (IlnaroH, Apucrorens, [lommouii),
B KadecTBe KpuTepus kiaccupukauuy LluiepoH mcmonb3yer
KOJIMYECTBO TIPaBSIIINX.

[uiepoH pasiauyaer:

—> uapckyo éaacmb — GHOPMY MpPaBICHUS, TIPU KOTOPOU
BEpXOBHAsl BJIACTh INPMHAUICKUT OTHOMY JIMILY;

—> eaacmb onmumamos — (HopMy TIPaBJIeHUS, TIPU KOTOPOI
BEPXOBHAsI BJIACTb IIPUHAMICKUT HECKOJIBKIM BBHIOOPHBIM JIMIIAM;

—> Hapoowyio éracmv — (HOPMY TIpaBIEHUS, TIPU KOTOPOU
BEpXOBHasI BJACThb IMPUHAIJIEKUT BCEMY HapOMYy.

Bce a1 hopMBI TIpaBieHMs SIBISIOTCS HECOBEPIICHHBIMM,
TaK Kak MMEIOT HEIOCTATKMU:

—>TIpU LAPCKOM BJIACTH «BCE MPOYME JIIOAU COBCEM OTCTpa-
HEHBI OT OOIIEro IJIsI BCeX 3aKOHONATEIhCTBA M IIPUHSITHUS 3a-
KOHOB»;

—> MpH BJIACTH ONTHMATOB HApOI OTCTPaHEH OT BJIACTH U He
uMeeT CBODOOIbI;

—> TIpU IEMOKPATUU HECIIPaBEeIJIMBO CaMO PaBEHCTBO.

O1™H (HOPMBI HECOBEPILIEHHOTO IIPaBICHUS «JIETKO» CTPEMSIT-
¢ K BBIPOXIEHUIO B «IypHBIE TOCYIapCTBa»: TUPAHUIO, OJIU-
rapxuio (HampuMep, KJIMKa TPUALATH TUPaHOB B AduHax),
MPOM3BOJI TONMBI (HarpuMmep, abMHCKOE TTOJTHOBJIACTHE).

B ormuune ot rpeveckux ¢puiocodoB llumepon BooOie He
MPU3HABAJ «IypPHBIE TOCYJAapCTBa» rocydapCcTBaMU, TaK KaK HU
OHO U3 HUX HE SBJISIETCSI «IOCTOSTHUEM HApoaa» U B HUX HET
ob1iero mis1 Bcex IIpaBa.

Hoeanvnas copma npasnenus eocyoapcmea. Jlydmast pop-
Ma TOCYHapCTBEHHOIO IIPaBICHMSI — CMeUlaHHas, T.e. 4eTBep-
TBIA BU TOCYIapCTBEHHOTIO IIpaBJICHUsI, KOTOPHI «00pa3oBaH
IyTeEM PaBHOMEPHOIO CMEIIEHUs Tpex ero BUmoB». [IpumMepom
Takoi (popMbI TIpaBiIeHMS ABISIach Pumckas pecnybauka, B KO-
TOPOM KOHCY/IbI OBUIM aHAJIOTOM IIapCKOM BJIACTH, CeHAT —
aHaJIOTOM BJIACTM ONTHMAaTOB, HapOIHBIE COOpaHMS M HAPOI-
Hble TPUOYHBI — aHaJIOraMU HApOMHOW BJIACTH.
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Knaccugpuxauus npasa. llunepoH paznuyan 3aKOHBI €CTe-
CTBEHHBIC W MTO3UTUBHBIE.

EctecTBeHHBII 3aKOH:

* BCcerma crpaBenuBblid: «IlepBoe MpaBuiIo CIpaBedIMBOC-
TU COCTOMT B TOM, YTOOBI HUMKTO HUKOMY HE BpEIWJI, €CJIH
TOJBLKO HE OyIeT CIPOBOLIMPOBAH Ha 3TO HECIIPAaBEIIMBOCTHIO,
a 3aTeM, 4YTOObI BCE MOJb30BAIUCH OOIIECH COOCTBEHHOCTHIO
Kak oOlleit, a YyaCTHOI KaK CBOE»;

* COIACPXUT pa3yMHBbIC MOJIOXEHUS,

* SBJISIETCS BPOXXACHHBIM, BEUHBIM U ITIOCTOSIHHBIM;

* CYIIECTBYET B HEIMMCaHOU (popme;

* BO3HHUKAET paHbIIEe, YeM KaKOW-JIMOO0 «ITMCaHbIi 3aKOH, Bep-
Hee, paHbllle, YeM KaKoe-JIMO0 rocyIapcTBO ObUIO OCHOBAaHO»;

* OTMEHUTbH €ro ITOJHOCTbIO HEBO3MOXHO «HU ITOCTAHOBJIE-
HueM CeHara, HU ITIOCTAaHOBJICHUEM Hapoaa»;

* pacmpoCTpaHseTCsl Ha BCexX Joneil: «HMcmuunblii 3aKoH —
9MO pasymMHOe MNOAOICEHUEe, COOmeemcmayuee npupooe,
pacnpocmpansiroujeecs Ha ecex Atodeill, NOCMOSIHHOe, Ge4Hoe,
Komopoe npusvleaem K UCHOAHEHUI0 0042d, NPUKA3bléds; 3an-
peuias, om npecmynieHus omnyaueaem; oHo, 00HAKO, HU4e20
K020a 3mo He HYJCHO, He NPUKA3bl8Aem YeCMHbIM NH00SM U He
3anpewaem u He eo30elicmeyem Ha OecuecmHbuIX, NPUKA3bleast
UM YMO-1UO0 UAU 3aNnpeuiast».

IunepoH momyckaj CyIIeCTBOBaHME HECHpaBeIJIUBBLIX I10-
3UTUBHBIX 3aKOHOB, KOTOPBIE «3aCIYXXHMBAIOT Ha3BaHWE 3aKOHA
He OoJIbllie, YeM pelleHMsI, ¢ OOIIET0 COracusl IPUHSITHIC pa3-
OoitHUKaMW»: «FEcau Obl npasa ycmaHaéAUBAAUCh NOBCACHUIMU
HAp0008, peueHUsIMU NePEeHCMBYIOWUX AH00ell, NPU208opamu
cydeii, mo cyuecmeosano Ovl npaso pazboluHUYAmMv, NPABO
npeaobodeiicmeosams, NPago NPedssisasimb NOON0JICHbLE 3a8e-
wanus, ecau Ovl MU NPasa Mo2au NOAY4ams 0006peHue 2010-
COBAHUEM UAU peuleHUeM MOANbL>.

[MpuMepbl HecTTpaBeAIMBLIX 3aKOHOB:

3aKOHBI TpUAUATHA aprHCKNUX THpaHoB 404—403 1. 10 H.3.;

PUMCKMI 3aKOH 82 T. IO H.3., corimacHo Kotopomy Cye
MPUHAJIEXATIO0 MPaBO Ka3HUTh MO CBOEMY YCMOTPEHUIO JTH000-
ro TpaxJaHWHa, 6e3 CIyIIaHus Jejia B Cyje.

3acayru LluliepoHa cOCTOST B TOM, UTO OH COEAWHMII Tpe-
YeCKYyI0 TMOJUTUKO-TIPABOBYIO KYJIBTYPY C PUMCKOM, KOTOpas
BIIOCJIEACTBUM CTalla OCHOBOM 3aImagHOI KyJbTYphl B 1IEJIOM;
Jan IOpUINYEecKoe OIpeAesieHne MOHITUSI TOCYIapCTBa.
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HuuepoH okazan BnusiHue Ha I'pouusi. OmnpeneneHue ecre-
CTBEHHOTO TipaBa I'polusi — 3TO OT3BYK LIMIIEPOHOBCKOM Mak-
cuMbl: «MCTUHHBIN 3aKOH — 3TO pa3yMHOE TTOJIOXKEHUE, COOT-
BEeTCTBYylolllee Tpupone...» (Vera lex est recta ratio...).

bnarogapst LluniepoHy ecTeCTBEeHHOE IMPaBO, KOTOPOE paHb-
1Ie ObLJIO IIaBHBIM 00pa3oM MpeaAMeTOM (UI0COPCKUX pa3-
MBIIIJIEHU, MpUOOpeIo MpakKTUUYecKoe 3HAYeHHE B PUMCKOM
Tpase.

CnoBapb NaTUHCKNX TEPMUHOB

res publica rocyaapcTBO
res popoli NIOCTOSIHME Hapola
Jjuris consensus corjacue B BoIpocax Ipasa

«Vera lex est recta ratio ...» <«VICTUHHBIN 3aKOH — 3TO pa3yMHOE
MOJIOXKEHHUE, COOTBETCTBYIOIIEE MPUPOAE ..»

3.2. Pumckme 1opncTbl 0 NpaBe 1 ero Bugax

Inoxa. I B. 1o H.5. — III B. H.3. PUMcKue IOpUCTBI UTpaIA
B 9TOT NIEPHOJ OTPOMHYIO POJIb B XXMU3HM o0IecTBa. OHU 3aHU-
MaJliCh MPAKTUYECKON AeATeIbHOCTHIO MO pa3pelleHUIo TMpa-
BOBBIX CIIOPOB 0 TPeM HaIlpaBICHUSIM:

1) oTBeyanu Ha IOPUANYECKHUE BOMPOCHI YACTHBIX JIUII;

2) cooOLIanu HyxXKHbIe (OPMYJIbI U TTOMOTAI TpU 3aKJIoYe-
HUU CIIEJIOK;

3) coobmianu GhopMyibl ISl BeAeHUS aea B Cyae.

PumMckue 10puUCThI TIOJNIB30BAIUCh OTPOMHBIM YBaXKeHUEM B
00I1IeCTBE, YTO rApaHTUPOBAJIO UM B PeCNyOJMKAHCKUN MEepUOL,
BBIOOPHBIC JOKHOCTH, B MMIIEPATOPCKUIM — TPUIBOPHBIC
JOJKHOCTH.

IIpakTudeckast 1eATeIbHOCTh PUMCKUX IOPUCTOB OOYCIOBHU-
Jla HEOOXOAMMOCTD TOJIKOBaHUSI TpaBa, UCTOYHUKAMU KOTOPOTO
ObLIN:

* 00BIYHOE TIPABO;

* 3aKOHBI 12 TabmmII;

* 3aKOHOAATENIbCTBO HAPOTHBIX COOPAHUIA;

* DIUKTHl MarucTpaToB,

* CEHATYCKOHCYJBTHI,

* KOHCTUTYLUUM UMIIEpPaTOPOB.

JItoboe TojKOBaHWE TIpeArioNaraeT Hajaudue OOLIEei KyJIbTy-
pol. Ee ocHOBOI1 cTana rpedeckasi punocodus, riIyookKo Ipo-
HUKHYTasl 3TUYECKON TpoOIeMaTUKOM.
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K umucny HamGosiee M3BECTHBIX PUMCKUX IOPUCTOB OTHOCSIT
ILleavca, Ilasaa, Yavnuana, Modecmuna, Ilanunuana, ITas.

Jlocuueckoe ocnosanue npaeoevix 6324s1008. OTPOMHOE
BJIMSIHME Ha PUMCKUX IOPUCTOB OKaszala ¢huaocogus cmouyus-
Ma — TIoCJe[iHee 0 BpeMEHM HampaBlIeHUe Tpedeckoit (Imoc-
JieapucToTeNneBcKoi) dunocopun. CTOMKM TOBOPUIN HE O 4Ye-
JIOBeKEe B UMIIEpUM, a O uyejoBeKe B Mupe. IlpoBosrnamanu
HUIer KOCMOMOJUTU3MA U MHAuBUIYyaau3Ma. OCHOBHOE IpaBU-
JI0 CTOUKOB: «2KMBHU cO00pa3HO ¢ mpupoaoii Beueii». CToUku
CUMTAIA €IUHCTBEHHBIM MCTOYHUKOM IIpaBa MPUPOLY, a €IUH-
CTBEHHBIM TIPaBOM — €CTECTBEHHOE IMpaBo. IToil duitocodu-
eii U oObSICHSIETCS TTPEKJIOHEHUE PUMIISIH Tepell eCTECTBEHHBIM
MpaBOM — CIIPaBEITMBOCThIO.

PumMckue 1opucTbl npu pa3dope KOHKPETHBIX OPUINYECKUX
Il TOJIKOBAJIM CYIIECTBYIOIIME IMPAaBOBbIE HOPMBI B JyXe UX
COOTBETCTBUSI TPEOOBAHUSIM CITPaBEAJIMBOCTU WIA MOIJIM M3Me-
HUTb CTApyl0 HOPMY C YYETOM HOBBIX MpEACTaBICHUI O crpa-
BEUIMBOM TIpaBe.

YabnvaH nucaji o AesITSIbHOCTU PUMCKHMX IOPHUCTOB: «HAc
Ha3bIBAIOT XXpelaMu, U060 Mbl 3a00TUMCS O MPaBOCYINU, BO3BE-
1aeM IMOHSTHE JOOPOro U CIpPaBeIIMBOrO, OTAEISIEM CITpaBel-
JINBOE OT HECIpPaBEIJIMBOTO, ... CTPEMSICh K UCTMHHOM, ecliu s
He 3a0Jyxaaioch, ¢punocodun, a He K MHUMOM»

Coodepycanue npasoewvix 6324:1008. Obujee noHsmue npasa.
Hcxonst U3 3TUYECKOTO coaepKaHMS MpaBa PUMCKUE IOPUCTHI
onpeAessIi TIPaBoO MOCPEACTBOM TOHSITUSI CITPABEIIUBOCTH.

Ileabc: TIpaBO eCTh MCKYCCTBO I00pa M CIpaBedIMBOCTHU
(jus est ars boni et aequi).

Yavnuan: «M3yyaronieMy npaBo Hamo Mpexkae BCEro y3HaTh,
OTKyJa TIPOUCXOIUT CJOBO jus; OHO TOJYYMUJIO CBOE Ha3BaHUE
OT justitia (TIpaBaa, CHpaBeIMBOCTD)...».

Ilasen: «paBO O3HAYaeT TO, YTO BCerna SIBISICTCSI CITpaBell-
JINBBIM, KAKOBO €CTECTBEHHOE IPaBO».

Kaaccugpurauus npasa. Kputepuii kiaccupukaluuum —
0J1aro, KOTOpoe 3allUIIEeHO MpaBOM. DTO 6Jaro MoxeT ObITh
0011IeCTBEHHBIM, @ MOXET ObITh YACTHBIM.

YabnuaH, B YaCTHOCTH, pa3inyal:

* npaso nybauunoe (jus publicum), KOTOpoe «OTHOCUTCS K
MOJIOXEHNWI0 PUMCKOro rocymapcTsay;

* npaso uacmuoe (jus privatum), KOTOpPOe «OTHOCHUTCSI K
MOJIb3€ OTIACIbHBIX JIUIL».

YacTtHoe mpaBo YIbNWaH pas3iaena Ha TpU BUAA:
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* ecmecmeeHHOe Npaeo;

* Npaeo Hapooos;

* YUBUAbHOE NPABO.

EctectBeHHOE mpaBo (jus naturale) — oOlee ST BCEX XKU-
BBIX CYIIECTB TPaBO, MPUCYIIEE HE TOJBKO YEIOBEUYECKOMY
poIy, HO M BCEM KMBOTHBIM, KOTOpHIE POXIAIOTCS Ha 3eMIIE,
Ha Mope, a Takke nThlaM: «Mbl BUAUM, YTO M XKUBOTHBIE
Taxxe TUKWe 00JamaloT OIBITOM B 3TOM IIpaBe».

CornacHO eCTeCTBEHHOMY IIpaBy BCE POXIAIOTCS CBOOOI-
HBIMU, 3aKJIIOYAIOTCSl OpaKu, BOCIIMTHIBAIOTCS JCTH.

IIpaBo HapomoB (jus gentium) — IpaBO, CJIOXMBIIEECS Ha
KOCMOTIOJINTUYECKO OCHOBE. DTO IPaBO, KOTOPHIM IT0JIb3YIOT-
Csl HapOAbl, OHO SIBJISIETCS OOIIMM TOJIBKO IJIS JIIOACH, a He I
KMBOTHBIX. COIIACHO 3TOMY IIpaBy BEAYTCSI BOMHBI, MOPE MpPU-
3HAETCSI OOIIMM IS BCeX; 00ecIeynBaeTCss HEMPUKOCHOBEH-
HOCTb IIOCJIOB; JIIOIM JAEJISITCS Ha CBOOOMHBIX U paboB.

IluBunbHOe mpaBo (jus civile) — ecTecTBEeHHOE MpaBO U
IIpaBO HAapoOIOB, KOTOpHIE amalTUPOBaHBI K MOTPEOHOCTIM
PUMCKUX rpaxnaH: «l{MBWIbHOE ITpaBO He OTHENSETCS BCelle-
JIO OT €CTECTBEHHOIO IpaBa WM IIpaBa HapomoB. MTak, eciu
MBI TOOaBJIIEM 4YTO-IMOO0 K OOIeMy IIpaBy WIM COKpalllaeM U3
HEro, TO MBI CO3[laéM Hallle COOCTBEHHOE MpaBoO, TO €CTh IIH-
BUJIbHOEe. TakmM 0o0pa3oM, Hallle MpaBo SIBJISIETCS WX IMca-
HBIM WIM HEIMCAHBIM, KaK Y TPEKOB; 13 3aKOHOB OTHM 3allyca-
HBbI, IpYTYMe He HaAIlUCaHbI».

LlvBuIBbHOE MpPaBO — 3TO IS PUMCKHUX TpaXkIaH IpaBoO 4a-
CTHO#1 COOCTBEHHOCTH M CEMEHOE IIpaBo.

3acayru puMCKHMX IOPMCTOB TPYIHO MEPEOLCHUTD.

* Pumckue 1opucThl TPEMIOXUIM HOBYIO KJIaCCU(MUKAIIIIO
MpaBa, pa3IejauB €ro Ha MyOJIMYHOE M YacTHOE.

* MHorue Tpyabl puMckux ropuctoB (MHctutyuuun I'as, pa-
0OThI YNbMaHa, OTPLIBKU U3 COYMHEHUI 38 pUMCKUX IOpPUCTOB
(I—1IV B. H.3.)) BOLIM B €AWHBIA MPaBOBOI JOKYMEHT MMIIepa-
Topa FOctamana I B 534 1., Kotopslit ¢ 1583 T. cTair Ha3eIBaTLCS
Corpus Juris Civilis (CBon, pMCKOTo TpaXkIaHCKOTO IIpaBa).

* PumMckoe mpaBo 1mo3mHee ObLIO pelenMpPOBaHO BO MHOTHX
cTpaHax 3amagHoii EBpombl, 4To SIBIsETCS OSCCIIOPHBIM CBHIIC-
TEJIbCTBOM BBICOKOPA3BUTOI ITPABOBOI KYJBTYpHI, CO3IaHHOI
PUMCKUMU IOPUCTaAMMU.

« C III B. mo H.3. HAYAJIOCh ITyOJMIHOE OOYJYEeHNE IOPUCIIPY-
JIIEHIIMHA, KOTOPOe IOJYyYMJIO AajbHelIlee pa3BUTHE B CHUCTEME
IOpUANYECKOro oOpa3oBaHMsT 3arana.

44

Cnoeapb IaTUHCKUX TEPMUHOB

jus romanum PUMCKOE TIPaBO

Jjus (om justitia) mnpasia, CIpaBelIMBOCTb
aequitas CIIPaBEUTMBOCTD

lex TIO3UTUBHBIN 3aKOH

Jus est ars boni et aequi Ilpaso ecTb NCKYCCTBO I00pa U chpasediusocmu
Corpus Juris Civilis ~ CBom pMCKOT0 TpaXkIIaHCKOTO IIpaBa

Jjus naturale €CTEeCTBEHHOE TIPaBO

Jjus publicum MpaBo MyOIMYHOE

Jjus privatum paBO 4aCTHOE

jus gentium MpaBoO HApPOIOB

Jus civile 3 IUBIIbLHOE (TpaXkKHaHCKOe) IpaBo

3.3. Monntnyeckoe yyeHne Aspenns ABryctmHa

ABpennii ABryctuH (ABryctuH buaaxkenmbrii) (354 —
430 1T. H.3.) — XpUCTUAHCKUII OOTOCIOB, EIMMUCKOII.

Inoxa. C 1V B. H.3. XpUCTHAHCTBO B PMMCKOIT mMmepun
CTAaHOBUTCSI TOCYIapCTBEHHOM penurueii. Pacmam m Kpusmca
Pumckoit ummiepun. B 395 r. Pumckast umMmnepus Oblia pasmesie-
Ha Ha 3amagHyo n BocTounyto. Pasrpa6ienme Puma B 410 T.
BECTTOTaMM.

buoepaghusa. Brixomen n3 Adpuxku: pomaumiics Ha TEppUTO-
puUM HBIHEIIHero AJpkupa. MaTh — XpHCTHMaHKa, OTel —
a3pIlIHUK. o 33 Jer Toxe OBIN SI3BIYHUKOM, B 33 roma Kpec-
Tujicsa. BepHyicst B AdpuKy, ObUT PYKOMOJOXEH B €MUCKOIbI 1
¢ 396 r. — enmckorn ropoaa I'unmona (CeBepHast Adpuka).

Jlocuueckoe ocnosanue noaumuueckozo yuenusa. TeoneH-
Tpu3M (B LIeHTpe MuposgaHuss — bor). Mcxoms u3 3Toi
MMOCHUIKYA, ABIYCTUH IIpeljiaraeT cjeayloliee IMOHUMaHUe MC-
TOPUM YeJOBeYeCTBA M CaMOTO uejioBeKka. Mcmopus uenoseye-
cmea — 3TO OCYIIECTBICHNE OO0XECTBEHHBIX MpeaHaYepTaHUIA.
Ilens yenoBedyecTBa — MOCTHKeHME rpama boxwus. YcraHoBUT-
Ccsl BEYHBII MUp, OyleT COCTOSIHME, B KOTOPOM HEBO3MOXKHO
rpelnuThb, He OyIeT 3J1a, OymeT HeCKOHYAeMbIl ToCyT, He OyaeT
TpyZa, BBI3BIBAEMOIO HYKIOA.

ABTYCTUH pas3jInyacT dee npupoosl 4eaoeexa:

1) 1o rpexolageHusT YeJI0BeK ObUI HEBMHHBIM CYIIIECTBOM;

2) TocIe IrpexoIajeHusI M TOHECEHHOTr0 HaKa3aHUs YeI0BEK
cTaj «CMEPTHBIM, HEBEXKECTBEHHBIM M TTOTYMHEHHBIM TUIOTH».

Wrak, 4JeloBeK Telepb — TIPEIIHUK. JIIomy COBEpIIMIN
rpex Iepen borom: oHM oTBemaian OT IpeBa IMO3HAHUS, OTPABUB
TeM CaMBIM BCE MMPO3IaHMUE.
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OcHosubte pabomwi: «O rpame boxuun», «McroBeab»,
«TpakrtaT o epecsix».

Codepacanue noaumuueckoeo yuerus. IloHuMaHue ABTry-
CTUHOM WCTOpPUM YEJIOBEYeCTBA Y MOHUMAHUE TPEXOBHOU TpH-
pOIbl YeJI0BEKa HAIUIO MPSIMOE OTPaXE€HUE B €ro MOJUTUYEC-
KOM YYEHUHU, KOTOpoe ObUIO H3JIoXeHO B KHure «O rpaje
boxun» (De civitate Dei).

IIpoucxoxcoenue eocydapcmea. ABryCTUH CUMTAET, YTO IO-
CYyJapCTBO SIBISIETCSI CJIEACTBUEM TPEXOBHOU TIPUPOABI YETOBE-
ka. B moaTBepxkmeHue 3TOro Te3uca ABIYCTUH MPUBOAMT JBa
JTOKa3aTeJIbCTBA:

1) cornacHo CasiieHHOMY MucaHuIo oT AgaMa u EBbI poau-
nuchk Asenb u KanH, a Kaun youn Asens. KanH ke kak pa3 u
sBisieTcss 1o CBAIIEHHOMY MUCAHUIO CO3IaTeieM ToCyaapcTBa:
«1 moctpown KawH ropom». ABelb Xe, IIpaBeIHNK, HUKAKOTO
rpaga He noctpowi. CienoBaTesbHO, CO3[AaTENIeM ToCylapcTBa
SIBWICSI TPEIIHUK, OpaToyouiiia;

-2) u3 ucropusi PuMa U3BECTHO, YTO OCHOBATeJEeM PUMCKOTO
rocynapctBa 661 Pomyn — OpatoyOwuiiiia Pewma.

CywHocms eocydapcmea. TocynapcTBO Kak cucTeMa TOCHOJ-
CTBa ONHUX JIIOACU Haj JPYTMMU TIPEACTaBIsieTCS] ABTYCTUHY U
KaK HakKa3aHue 3a MepBOPOIHBIN rpex AlaMa, U Kak CpelcTBO
MPEenyNpexXAeHUs COBEPILIEHUS JIOIbMU HOBBIX TPEXOB.

T'ocynapcTBo mpemHa3zHA4YeHO HeE IS JOCTUXKEHWS JTIOJbMU
cyacTtbd U Omara (tak cuutanu IlnatoH, Apuctotens, Lluie-
POH), a TOJIBKO IS BBDKMBAHUSI B 3TOM TPEIITHOM MUDE.

ABTYyCTUH JOITyCKaeT, YTO B MpaBUJbHOM (bene constituta)
36MHOM TOCY/IapCTBE YEJIOBEK MOXET WMCIBITATh JUIIb OTOJIECK
cyacThs. B rocymapcTBe, «XOpoIlllO YMpaBiseMOM MOHapXaMH,
BJIACTUTENISIMU, 3aKOHAMU WJIU BCEMU BMECTE, YEJIOBEK MOXKET
MOCTUYb TO, YTO HA3bIBAET CYACTHEM TOJIIIA».

YTo oTaMYaeT rocymapcTBO OT IAailKu pa300MHUKOB?

ABTyCTHH, paccyxnasi O CIpaBeJIMBBIX U HECIPaBEITUBbIX
rocyiapcTBax, MpUILIET K BbIBOAY, UYTO Hecnpaseoaugoe eo-
cyoapcmeo nodobHo waiike paszboinuxos: «HTak, mpu OT-
CYTCTBUM CIIPABEIJIMBOCTA YTO TAaKOE TOCYyJapCTBa, KakK He
Oosibllie pa30oHUYECKHE MIAWKW; TaK KaK U caMmble pa30boii-
HUYEeCcKMe IIaiiKu 4YTo TaKoe, KaK He rocyaapcTBa B MUHMA-
Tiope? M oHU Takke MpeacTaBISIIOT cOOOM 0OlIecTBa JIIOACH,
YIIPABJISIOTCSI BIACThI0 HAYAIbHUKA, CBSI3aHbI OOOIOJHBIM CO-
JIAIIEHUEM W JEJSIT TOObIYYy MO JOOPOBOJIBHO YCTAHOBJIEHHO-
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My 3akoHy. Korma momo0OHas 11aiika moTepsiHHBIX Jrofell Bo3pa-
CTaeT JO TaKUX pa3MepoB, YTO 3aXBaTbIBaeT 00JACTU, OCHOBbI-
BaeT oOcCeJible KWJIWINA, OBJANEeBAaeT TrOpoJaMH, TOJYUHSIET
CBOEi BJIACTW HapObl, TOTNA OHA OTKpbITee MPUHUMAET Ha3Ba-
HUE ToCydapcTBa...». ABIYCTUH paccKasblBaeT IMPUTUY, corjac-
HO KOTOpOil K AsieKcaHApy MakeloOHCKOMY Ha Cyd NpUBEIU
nupara, KOTOpOMY MMIIEPATOp 3aJajl BOIMPOC: KaKoe IMpaBO Thl
uMmeelllb rpabuth Ha Mope? [lupar nep3ko OTBETMJ: Takoe e,
YTO U Thl, pa3HUIIA JIUIIb B TOM, YTO S 3TO Aejal Ha HEOOJb-
IIOM CYIHE W MEHSI Ha3bIBalOT pa30OMHUKOM, a Thl pacroJjiara-
elllb OOMBIIUM (DJIOTOM U T€OSI BEJIMYAIOT UMIIEPATOPOM.

K cnpasedausomy eocyoapcmey ABTyCTUH OTHOCUT <«XpHUC-
TUAHCKOE TOCYIapcTBO»: «l'OocymapcTBO JIydille BCEro YCTpPOSI-
eTCsl U XpaHMUTCS, OyAydyud OCHOBAHO W CBSI3aHO BEpOi M IMpoY-
HBIM corjlacueM, Korga Bce JAud JI0ST olllee 0Oaro.
Beiciiee xe 6maro ectb bor».

CoomHoweHue eocyoapcmea u yepkeu. Hapsiny ¢ Takumu
(YHKIMSIMU TOCYIapCTBa, Kak obecrieueHue MpaBoINopsaka 1
3alluTa TpaxaaH OT BHEIIHEH arpeccuu, XpUCTUAHCKOE eocy-
dapcmeo 00AHCHO nomMo2ams yepkeu OOPOTHCSI C €PEChIO.

ABrycTMH 000CHOBAJI U €Ille OHY, HOBYIO (DYHKIIMIO TOCY-
JapcTBa — 60pbby ¢ epecwio.

ObocHosanue pabcmea. PabCTBO — 3TO HakKazaHuUE 3a Ipex:
«I'pex — mepBasi mpuunHa pabcTBa, U 3TO ObIBAeT He WHaue,
Kak mo cyay boxwuio, y KOToporo HeT HempaBiabl». B ocHoBe
pabctBa — rpex 6ubaeiickoro Xama, ceiHa Hosi. OgHako AB-
TYCTUH JOMYCKaJ, YTO UCTOUHMKOM pabCTBa OTAENbHBIX JIIOACH
MOXET ObITh BOGHHBII TIJIEH.

Takum o6pa3oM, ABIYCTUH TPEMTOXUI 0OOCHOBBIBATh pab-
CTBO HE CCBUIKOM Ha MpUpOAy, Kak 3TO Jejal ApUCTOTENb, U
He CCBUIKOI Ha MpaBO HapOAOB, KaK PUMCKMI IOPUCT YIbIIMaH,
a CCBUIKOUM Ha IpeXOBHYIO MPUPOAY 4YesioBeka. YenoBek, cTaB
paboM Tpexa, 3acly>kKMBaeT TOrO, YTOObI CTaThb pabOM IPYyroro
yeJIoBeKa.

YdeHue XpUCTUAHCKOTO MBICTUTENS] ABTYCTUHA CTajlo 3a-
METHOI BeXoll B pa3BUTHUM MOJUTUKO-TIPABOBO WIEOJIOTUN B
LIEJIOM. .

locynapctBo 111 ABIYCTMHA — 3TO MHCTUTYT YCJIOBHOHE-
obxonuMblii. T'ocymapcTBa MOIJIO U He OBITh, €Cd Obl HE OBLIO
MEepBOPOIHOTO rpexa Anama.

B omniuuue ot ApuctoTens, s KOTOPOTO YEIOBEK — 3TO
CYILIECTBO TMOJUTUYECKOE U JOJKHO XUTh B TocyaapcTBe, AB-
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TYCTUH BOCIPUHMMAET TOCYIAPCTBO JIMIIb KaK IMPOMEXYTOY-
HBIl MOMEHT YEJI0BEYECKOro MaJOMHUYECTBa Ha 3eMJe.

B ommurie ot LlutiepoHa, [Tt KOTOPOro peciyOiiiKa Kak Iejio
HapomHOe CYILECTBYET TOrIa, KOLNa OHA YIIPaBJISAETCS XOPOIIO U
CITPaBe[UTMBO OTHMUM, HEMHOTMMH WM BCEM HApOIOM, ABIYCTHH
CYUTAJ, UYTO UCMUHHAS CNPA8edAUsocmb CYIIECTBYET TOJIBKO B
rpage boxueM: «MCTMHHOM CIpPaBEIJIMBOCTH HET HUTIE, KPOME
TOM pecHyOJUKU, OCHOBATEIb W IPAaBUTEIb KOTOPOM — XpUC-
TOC, €CJIM W 3Ty MOCJEIHIO YTOIHO HAa3bIBaTh PECITYOJIUKOI,
TaK KakK HeJib3sl OTPHIIATh, YTO M OHA — HApPOIHOE NIEI0».

Tema4.MNMOJINTUKO-NPABOBASAA MbICJ1b
AMNOXU CPEAHEBEKOBbDBSA

B cpennue Beka B 3ananmHoii EBporie BaskHEHWIIMMM BOITpOCa-
MM CTAHOBSITCSI BOIIPOCHI COOTHOILIEHUSI TOCYIapCTBa U LIEPKBU,
00XeCcTBEHHBIX U YeloBeueckux 3akoHoB. B XII B. B 3amamHoii
EBpornie nosiBasieTcs mepBblii YHUBEPCUTET — bojioHCKMi, a B
XIII B. otkpsiBatotcst ITapmkckuit 1 OKcHOpACKUIA YHUBEPCU-
TeThl. B 3T0 Bpems mosiBisieTcsl MEepBbIi JAaTUHCKUI TIepeBO
kHurn Apucrotens «Ilomutuka». B yHUMBepcuTeTax HauMHAIOT
U3yvyaTb APUCTOTENSA, MOJA BIUSIHUE KOTOPOro IOAMAAaroT Ta-
KUe sipKue MblcauTenu, kak @oma AKBUHCKUN U Mapcunuii
IMagyanckuit. @oma AKBUHCKUI MCIIOJNb3YET (PHIocoduio
ApUCTOTeNIST A ONpaBAaHUsl JOTMATOB KaTOJIMUYECKOW Bephl, a
Mapcunuii [TagyaHckuii, onupasich Ha ApUCTOTeNIsI, pa3BUBaeT
CBETCKYIO TEOpMIO rocyaapctBa U TpaBa. OCHOBHBIM HCTOYHU-
KOM 3HaHUM O MUpe MPOAOJKaeT ocTaBaThbesa CBAlIEHHOE MU-
caHMe.

4.1.YyeHue ®ombl AKBUHCKOro
o npaBe urocyaapcrtee

®oma AkBuHCKHIA (1226—1274) — UTANBIHCKUN KaTOJM-
yeckuit punocod, JOMUHUKAHCKWI MOHAX.

buoepaghua. Ponuncs B cembe rpada JlaHgoasho, KoTopomy
MpUHAaUIeXaa JoMeH (TTIOMeCTbe) B OKPECTHOCTSX ropoaa AKBHU-
Ho. [Tonyuun umst Tomazo, uinu, no-rpedecku, ®oma. CHavana
yuuiIcs B LIKOJIe MpU ab0arcTBe, 3aTeM B yHUBepcuTeTe Hearo-
1151, ocHoBaHHoro ®@punpuxom Y. B Heamnose conmmsuics ¢ toMu-
HUKaHIIAMU — HUIIECHCTBYIOIIUMU MOHAXaMu U CTajl OAHUM U3
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HUX, OTKa3aBIINUCh OT rpadckoro turtyna. llenpo mOMUHUKAHC-
KOTo opzieHa Gblia 6opbba ¢ epecsiIMU «IIpU TTOMOIIU KOCTPOB
CHIIJIOTU3MOB». YHUBepcuTeTcKoe obpazoBaHue Moma AKBUHC-
kuii 3aBepmaetr B Keapae u ITapmxke. C 1248 mo 1252 1. —
yueHnK Anbbepra Bemukoro B Kenpne. B 1252 1. rmaBHOMY
MarucTpy ITOMMHUKAHCKOIO OpJeHa ITOTPeOOBAJICSI MOJIOMOM
aCCHUCTEHT IJIsI aKkageMniecKoil Kapbephbl B Ilapuke. MM cran
®doma AxBunHckuii. C 1252 mo 1254 r. doma — OGakanaBp
«Oonbnukyc», ¢ 1254 mo 1256 r. — 6GakajaBp «CEHTEHILIMAPU-
yc», ¢ 1256 mo 1259 r. on npenogaet B [1apukcKoM yHUBEpCH-
TeTe, SIBJISISICh MAaruCTPOM TEOJIOTMM M BO3IJIABJsAs Kadeapy B
9TOM YHUBEpPCHUTETEe. 3aTeM, 110 TPaaAuluy OpAcHa, HAUMHAIOTCS
crpancTBus ®@ombl. OH TpenomaeT B yHUBepcuTeTax KenbHa,
bononbu, Puma, Heamosns.

Ocnognvte pabomor: «Cymma Teonornu», «O OpaBiieHUU
rocymapemn».

Jlozuueckoe ocnoeanue noaumuxo-npaeoeozo yuenus. Ha
®omy AKBUHCKOTO OOJbIIOE BIMSHHE OKazal ApPHUCTOTENb.
®doMa AKBUHCKUI B CBOEM YUYEHUU MPEIAJIOKUI CUHTE3 KaTo-
JIMYeCcKOM Bephl M (pritocopmm ApHCTOTENS.

Cooepircarue noAUMUKO-npaco60o20 y4eHus1.

Ilpasoesoe yuenue.

Tlonsmue 3axona. Moma AKBUHCKUI cHOpMYyIUpOBaI Clie-
IYIOIINE XapaKTepUCTUKY 3aKOHa:

* 3aKOH €CTb HE YTO MHOE, KaK HEKOE€ YCTaHOBJICHHME pa3yma
B LIeJIsIX o0IIero Ojiara, IpUHITOE M OOHApPOMZOBAaHHOE TEMM,
KTO MMeEET MoIeyeHre 00 oOIIeCTBE;

* 3aKOH OTHOCHUTCS K TOMY, YTO COCTaBJISIET OCHOBY Y€JIOBE-
YEeCKHUX IOCTYIIKOB, MOCKOJIBKY UISI HUX OH SIBIISIETCSI IIpaBU-
JIOM M MEPUJIOM;

* J1I00OI 3aKOH HampaBjeH K obuiemy ojary;

* 3aKOH BBI3BIBACT ABIDKEHUE K IIENIHN.

Knaccugpuxkauus 3axonos. Crhemyer pa3indyarh 4eThIpe BHIA
3aKOHOB, TPY M3 KOTOPBIX IIPEICTABIISIIOT COOOI uepapxuio:

1. Beunwii 3axon (lex aeterna) — eCTECTBEHHBIN OoxKe-
CTBEHHBII 3aKOH, pallMOHAJIbHBIN ITpoekT bora, KoTopkIil 3Ha-
KOM TOJIbKO caMoMy bory m OllaXXeHHBIM CBSTBIM: <«3aMBICEI
yIIpaBJieHUs BelllaMM, CYIIeCTByMOIIMi y bora xak rocymaps
BceneHHoll, nMeeT 3HaUeHNE 3aKOHA». BeuHbIi 3aKOH HUTIE He
3ammcaH, a ooHapomoBaH borom B ycTHOI hopMe OoXKeCTBEH-
HOTO CJIOBAa U aipeCcOBaH TBapd BHUMAIOIIIEHA.
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2. Ecmecmeennutii 3axon (lex naturalis) — ydacThie BEYHOTO
3aKOHa B pa3yMHOU TBapu. EcTecTBeHHBIN 3aKOH — 3TO OTpa-
>KEeHUE OO0XBbEro 3aKoHa YeJoBEYeCKUM DPa3yMOM, «Ilevyarb 00-
>KECTBEHHOTO CBeTa Ha Hac». YeJoBeK Kak pa3yMHOE CO3[laHue
YaCTUYHO MOXET IMOCTUraTh lex aeterna. DTo «CBET €CTECTBEH-
HOTO pa3yma, ¢ MOMOIIbIO KOTOPOTO Mbl pa3jinyaeM, 4To XOpo-
110, a YTO TJI0oX0». ECTecTBEeHHBIN 3aKOH IMpeAcCTaBiisgeT coboi
HeKue MOopaJibHble TIpeAnucaHusi, TPOBO3IallleHHbIe Pa3yMOM
B pe3yJibTaTe pa3MbIIILJIEHUS] O TIPUPOJIEe YeIoBeKa, XXUBYIIETO B
oburecTBe. DTOT 3aKOH MpPEANUChIBAeT BCE TO, UYTO COOTBET-
CTBYET CYIIIECTBOBAHUIO YEJOBEUYECKOTO POJA: COI03 MY>KUMHBI
U XEHIIMHbI, BOCIUTAHUE ETeN U 1p.

Kak ob6Hapomyercst ecTecTBeHHBIN 3akOoH? OH «0O0Hapomo-
BaH Y€ TeéM, YTO bor BIIOXWJ ero B YMbI Jitofieil TaK, YTOObI Te
MO3HAIU €r0 €CTeCTBEHHbIM IyTEM».

3. Yenoseueckuii nozumuenstii 3akon (lex humana) — 3rto
(¢eonanbHOE MpPaBO TOr0 BpeMEHU. DTOT 3aKOH MPEACTaBIsET
co00li «4acTHbBIE pacropsikeHus, BbIpaOOTaHHbBIE YejoBeYec-
KHUM Da3yMOM»: MCXOIUT U3 (akTa HECOBEPILIEHCTBA JIOJEH,
MO3TOMY SIBJISIETCSI CaMbIM HECOBEPIIIEHHBIM B MepapXuu 3aKo-
HOB; CJIYXWUT YeJOBEKY B IOCTUXEHUU €ro 3eMHBIX liejeld;
HYXEH TIOTOMY, YTO JIIOAW BCJIEICTBUE IPEXONANEHUsT UMEIOT
MU3BpallleHHYIO BOJIIO, CBOOOAA KOTOPOIl CBOAUTCSI K BO3MOXHO-
CTU TBOPUTH 3J10; MPU3BAH YETKO OMNPEIETUTh €CTeCTBEHHbIM
3aKOH (KakK JOJIKHbBI 3aKJII04aThcsl Opaku, ONpenenTh CaHK-
11U, €CJIM COBEpIlIaeTCs MpaBOHAPYIIEHUE);

®oma AKBUHCKMIA TTOJIarajl, 4To «4ejIOBeUeCKHe 3aKOHBI He
MOTYT 00JamaTh TOM HEMOTPEeIIMMOCTBIO, KOTOpas OTIMYaeT
BBIBOIBI HayK, TMOAKPEIUIEHHBIE MTOKAa3aTeIbCTBAMI».

YenoBedecKMii TTO3UTUBHBIN 3aKOH JOJDKEH COOTBETCTBO-
BaTh €CTECTBEHHOMY 3aKOHY: «KaXXIbIi 3aKOH, YCTaHOBJIEHHBIN
JTIOIBMU, TIOCTOJIBKY SIBJIIETCSI 3aKOHOM, ITOCKOJIBKY BBIBEIEH
13 3aKOHa TpUponbl». MHaue — 3T0 He 3aKOH, a «Iopya 3aKo-
Ha», ¥ TAKOMY 3aKOHY MOXHO He MOTYMHSAThCS. [1puHymuTeb-
HOE€ OCYIIEeCTBJIEHWE TaKOTO 3aKOHA eCThb NMPU3HAK TUPAHUH.
Omnako Poma nemaeT OroBOPKY: TaKOM 3aKOH MOXKET CUUTaTh-
¢S 00sI3aTeTbHBIM, €CJTM HEOOXOMMMO TIpecedb OecITopsImoK.

4. Ilozumuensiii boxcecmeernnuiil 3axkon (lex divina) — co-
nepxutcsa B bubauu. OH aapecoBaH «TBapu 4YMUTAlONIEi», U
TOJTBKO 3TOT 3aKOH MOXKET TPUBECTH YeJIoBeKa K TOCTVKCHUIO
CBEPXbECTECTBEHHOM IENH, OJIaKEHCTBY CBEPXIPUPOIHOMY,
YTO SABJISIETCST aKTyaJIbHBIM IUTSI BEPYIOIIETO XpUCTHAHMHA.
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Tabnuya 4.1
Mpagsosbie Barnaabl Apucrtorens  @ombl AKBUHCKOIo

Apucmomens Doma Axeuncruit

Hea euda 3axonos: Yemuipe guda 3aKkonos:

® eCTeCTBEHHBIE ® GOXKecTBEeHHBIH eCcTeCTBEHHBIH
® [I03HTHBHEIE 33KOH

® YeJIOBEYECKHH €CTeCTBEHHLIH
3aKOH

¢ DOKECTBEHHEIH MO3HTHBHEIH
3aK0H

® YglI0BeYeCKH i 1T03HTHBHEIH
34KOH

3aKOHBI JOMOJNHAIOT APYT ApyTa Hepapxus 3akoHOB

Toaumuueckoe yuenue oMbl AKBUHCKOTO TIOCBSIIICHO pac-
CMOTPEHMIO TPEX BaKHEHIIIMX TPOOIIEM.

1. Ilepkoes u eocyoapcmeo.

A. @oma perraeT BONIPOC, aKTYaJIbHBIM IS TOTO BPEMEHU:
AMeEET JI TIPaBO IIEPKOBb OTPAHMUYMBATH CBETCKUX ITpaBUTEINEH
1 CYymUTh O 3aKOHHOCTM WX Biactu? B To BpeMs cBeTcKue Tipa-
BHUTEJIM OTPHUIIATH 3TO MPaBO, CChUTasich Ha CBSIIEHHOE IHCa-
HHE: «HET BJIacTH He oT bora» (T.e. cBeTCKasl BIAaCTb TAKXKE OT
Bora). ®oma mpemraraetT pa3nmdaTth TPU dJEMEHTa rocyaap-
CTBEHHOH BJIACTH:

* CYLLHOCTb;

* TIPOMCXOXIEHUE;

* WCTIOJIb30BaHME.

Cywnocms eocydapcmeentoil éracmu yYCTaHOBIeHa borow,
IOKa3aTeTLCTBOM Yero ciayxaT cioBa aroctojia [laBma: «Cy-
IIeCTBYIOIMME BiIacT OT bora ycraHoBneHBI». [lpoucxodxncde-
Hue 20cyoapcmeeHHoll eaacmiy MOXET OBITh W HE3aKOHHBIM
(Hacunue, moakym). Hcnoav3oganue 20cy0apcmeeHHOU 6AACMU
4acToO BEAET K 3JIOYTIOTPEOIIEHUIO BJIACTHIO.

®oma cunTas, 9TO IIEPKOBH HE IOCSATAeT Ha BIACTh KaK Ha
0O0XECTBEHHbI MPUHIIMII, HO LIEPKOBb OCTAaBJISIET 3a cOOOM
IPaBO CYOUTh O 3aKOHHOCTH TIPOMCXOXICHUS BJIACTU U WC-
ITOJIb30BAHUM €€ TeM WJIM MHBIM ITPaBUTEIIEM.

b. ®oma pemraeT BOTpoc pasTpaHUYCHUST KOMITETCHIIMH
CBETCKOH M IIepKOBHOM BiacTu. OH BBICKA3bIBACT uUder) Agmo-
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HOMUU eaacmeli: CBETCKasl BJIACTb JIOJKHA YIPABJSATb TOJbKO
BHEUTHUMU ACUCTBUSAMU TOMJIAHHBIX; LIEPKOBb — AyIIaMU JIIO-
nmeii. @oma monaran: «Tak Kak AyXOBHasl BIaCTh M CBETCKas,
00e Mpou3BOAHBI OT BjacTu boxbeil, ToO cBeTckas BjlacTb Ha-
CTOJIbKO HaXOJAWTCS MO AYXOBHOM, HAacKOJbKO OHa eit borom
MOJYMHEHA, 2 UMEHHO B JieJlax, KOTOpble KacaloTcsl CllaceHus
NyIlIX; BCJIEACTBME ITOTO B TAKUX JeJlax CJIeAyeT CKopee IMOBHU-
HOBAaThCs LIEPKOBHOM BJIACTH, a HE CBETCKOM. B ToM Xe, uTo Ka-
caeTcsl rpaxaaHckux Onar, cieayer Oosiee MOBUHOBATbCS CBET-
CKOI BJIaCTU, Y€M I1I€PKOBHOMH, B COOTBETCTBUM C MOYYEHUEM
«OT1naiiTe KecapeBO Kecapio».

Ipn stom @Doma BBICKA3BIBAECT TaKylo HICIO 83aumoderi-
cmeusa eaacmeil. T'ocynapcTBO AOJIKHO IOMOTraTh 1IEPKBU B
O0oprbe ¢ epechlo: «M3BpalaTh peIMruio, OT KOTOPOil 3aBUCHT
>KU3Hb BEYHasi, — ropas3io 0oJjiee TSKKOe MpecTyruieHue, YeM
MOJIESIbIBATh MOHETY, KOTOpas CIYXXWUT ISl YAOBJIETBOPEHUS
norpedbHocTeil BpeMeHHOU Xu3HU. CreaoBaTeabHO, €cCu
(baIbIIMBOMOHETYMKOB, KAaK M JAPYIUX 3JI0[€€B, CBETCKUE rOCy-
Jlapy CHpaBellJIMBO HaKa3blBAIOT CMEPTHIO, €llle ClpaBeiuBee
Ka3HUTb €PETUKOB, KOJIb CKOPO OHU YJIMYEHBI B €pECU».

2. Ilpobaema mupanoybuiicmaa.

MOXHO JI1 COTIPOTUBIATHCS TUpaHy? PoMa BBIIBHUTAI CIie-
NyIOIIME apryMEHThl MPOTUB TUPAHOYOUICTBA:

—> 1ocJie youicTBa TUpaHa MOXET MPUMTU HOBBIM THUpaH,
KOTOpBI OyEeT ellle CBUPETIEE;

—> yOMICTBO THMpaHa HE COOTBETCTBYET amroOCTOJIbCKOMY
yueHuto. Anocron IleTp cuutan, yTo HY>KHO CMUPEHHO MOIYM-
HSITBCSI HE TOJIBKO 1I00PBIM, HO U 3JIbIM TOCTIOJaM.

BMmecte ¢ Tem @omMa momycKal TUPaHOYOMICTBO, KOTOPOE
JIOJDKHO COBEPILATBCS HE MO COOCTBEHHOMY IMOYMHY, a MO0 pe-
LIEHUIO o0lIecTBa (KaTojinueckasi IEPKOBb B TO BpeMs He pa3
oOpaujanach K TMOAJNAaHHBIM C TMPU3BIBOM HE TMOBUHOBATHCS
TOMY WIM WHOMY HEYTOJHOMY €l MpPaBUTEJIO).

3. Hoeanvnas ¢hopma npaeaenus.

®oMa pa3BMBACT CBOIO ITOJIMTHYECKYIO TEOPHIO B paMKax TeO-
LEHTPUCTCKOM KapTUHbI MUPBI, ONUPAsCh Ha UaeU APUCTOTENIA.

OH BBIICTISIET wecmsb popm npasaenus eocydapcmea (Mo-
Hapxus, MUupanus, apucmoxKpamus, 0Aueapxus, NoAumus, oe-
mokpamust). B otnmmume ot Apucrorens aydineid (popMoii mpaB-
smeHnst Poma TIprU3HaeT MOHAPXMIO, a He ToynThuio. OH cuMTa,
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YTO COMIACHO TPUPOJE Belllel MpaBUTh AOJKEH OAMUH, TO-
CKOJIbKY:

—> Bo BcenenHnoit enuHsIif bor;

—> cpenyd MHOXECTBA YacTeil Tejla ecTh OfHa, KOTopas IBU-
KET BCEM, — Cep/lIE;

—> cpeny JacTeil Oyl IJIaBEHCTBYET OMHA — pasyM;

—> y I4elT OIVH Hapb.

CornacHO XKM3HEHHOMY OIIBITY TakXe [IO0JXKEH MpaBUTh
ONIMH: TIPOBMHIIMM U TOPOAA-TOCYIAPCTBA, KOTOPHIMU YITpaBJIsi-
€T He OJMH, omoJieBaeéMbl pazgopamMu. [ocrnoab roBOpUT ycTa-
mu Ilpopoka (Mepemus, XII, 10): «MHOXeCTBO MacTyxOB HC-
HOPTUIA MOM BUHOTPAIHUK».

Yuyeane @oMbl AKBUHCKOTO MMEET CBOMX ITOCJICIOBATEIICH.
B uvacTHOCTH, cOBpeMeHHas KaTojaudyecKasi Teopus IpaBa (Heo-
TOMUCTCKas Teopusl npaBa K. MaputeHa) BOCIpMHSIA UOCIO
@oMBI O €CTECTBEHHOM 3aKOHE M €CTECTBEHHBIX ITpaBaX 4esio-
BeKa (paBO Ha XXKW3Hb U IPONOJIKEHME UYEJI0BEYECKOro poja),
KOTOpbIE BBITEKAIOT U3 caMoOro lex aeterna, Ha KOTOpble HE MO-
JKeT IMOCITraTh TOCYAapCcTBO, IMpuHMMas lex humana.

4.2. Monutuko-npaBoBoe y4eHue
Mapcunusa NMNaayaHcKoro

Mapcumii Ilagyanckuii (1280—1343) — uTaabsIHCKUMI
TOJINTUYECKAN U TIPABOBOW MBICIUTEIb.

Buoepagpusa. Pomunca B Ilanye, nsydan menuiuHy B IlamyaH-
ckoM yHuBepcurere. IlpernomgaBan J10ruky U MeTahu3uKy Apuc-
torensa B Ilapmkckom yHuBepcurere, B 1312—1313 1. —
pextop Ilapmxkckoro yHuBepcutera. Hekoropoe Bpemsi ObLI
BpauoM U coBeTHUKoM Jliogsura basapckoro'.

Ocnoenas paboma: «3amiuTHUK mupa» («Defensor pads»).

Jloeuueckoe ocnosanue noaumurko-npaeoeozo yuenus. Vic-
MBITAJI Ha ce0e OrpOMHOE BIMSHUE APUCTOTENS, Oyaydd KaTo-
JINKOM CChLIaJICS Ha XPUCTMAHCKUE CBSIIEHHbIE KHUTU: «TOJIKO
yuyeHue MouceeBo U eBaHTeJbCKOe, T.e. XPUCTMAHCKOe, COolep-
XUT B cebe MCTUHY»; B oTiamuue oT MoMbl AKBUHCKOTO OBLI
CTOPOHHUKOM JOKTPUHBI IBOMHOM MCTUHBI: €CTh «3€MHasl UCTHU-

' Jiomeur IV Bapapckuit (1287—1347) ¢ 1314 r. — repMaHCKHil KOpOJIb,
MpeTeHIeHT Ha mpecto CsiieHHON Pumckoit ummepuu, ¢ 1328 r. — ummepa-
Top CasiieHHOM Pumckoit nmmepun. Ben 60pb0y ¢ pUMCKUMY TTallaMU.
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Ha», KOTOpasi MOCTUTAETCS Pa3yMOM, a €CTb «MCTMHA HebecHas»,
KOTOpasi TIOCTUTAeTCsl OTKPOBEHWEM M BEPOUl. DTU MCTUHBI He-
3aBUCHMMBI M MOTYT ITPOTMBOPEUYMTDb IPYT APYTY, «3€MHasl UCTU-
Ha» — HU3LIAs 10 OTHOLIEHUIO K «MCTUHE HEOECHO».

B «3BamurHyuke mupa» Mapcuinii BBICTYIII IIPOTUB IIPUTS-
3aHMI KaTOJIMYEeCKOM 1LIEpKBM Ha CBETCKYIO BiacTb. Mapcwimii
CUMTas, YTO TMONBITKM KATOJMYECKOW LIEPKBM BMEIIMBAThCS B
JieJla CBETCKOM BJIAaCTU CEIOT Pa3mopbl B €BPOMNEMCKHUX rocymap-
ctBax. [loaToMy CBSILLIEHHOCHTYXXUTEIW — IJIaBHbIE Bparu Mupa.

Knura 6puta ocyXmeHa KaTOJIMYECKOM 1iepKOoBbio, Mapcu-
JIUM OTJIydeH OT LIEPKBU U ObLT BbIHYXIEH MOKUMHYTh Ilapux u
YKpBIThCS mpu aBope Jlronsura baBapckoro.

Cooepcanue noaumuko-npaso8oeo yUeHusl.

Tloaumuueckas meopuss OXBaTbIBaeT cleayloliue Mpoo-
JIEMBI.

1. Tocyoapcmeo u llepkoss. Becnen 3a Apucrorenem Map-
CUJIMIA TIOHUMAET 20cydapcmeo Kak COBEpUIEHHOE COO00IlecTBO
(communitatis perfecta) mromeii, KoTopoe:

—>CaMOI0CTaTOYHO;

—> OCHOBaHO Ha pa3yMe U OIbITE JIOJEH;

—> CYIIECTBYET IS TOTO, YTOOBI «KUTh U XUTb XOPOIIIO».

Mapcwimii oTBepraeT y4eHue o OOXECTBEHHOM IPOMCXOXK-
IeHWN TocymapcTBa, a OuOjeiickoe IoBeCTBOBaHME 00 ycTa-
HOBJICHMH Y €BpeeB OOIIEeCTBEHHOro mopsiaka yepe3 Mowuces
caMuM boroM cuuTaer Juib HeOOKa3yeMbIM MPEAMETOM BEPHI.

Mapcunuii BeICTyNaeT 3a MOAYMHEHUE UepKeu TOCYNapCTBY.
OH NpoTMB MPUTSI3aHUIA MariCTBa Ha IOPUCAUKIIMIO B CBETCKOM
cdepe. llepkoBb moKHA HAXOOMUTHCS IIOA KOHTPOJIEM CaMMX
BEpYIOLLMX, a HE TOJAbKO MOJ KOHTPOJEM JYXOBEHCTBA M MAallbl.
DTO MOJKHO BBIPAXaThCsl B MpaBe BEPYIOIIUX:

—> BbIOMpATh LIEPKOBHBIX CAHOBHMKOB, BKIItouas Ilamy;

—> OMNpenessiTh Caydyau OTIYYeHUs CBSIIEHHOCTYXUTenen
OT 1LIEpPKBU;

—>yTBepXaaTh Ha LIEPKOBHOM coOOOpe COOTBETCTBYIOIIME
CTaTbM LIEPKOBHOIO yCTaBa.

Mapcuiuii TuiaeT TyXOBEHCTBO PEJIMTMO3HOI IIpeporaTu-
Bbl — OBITh IOCpemHUKOM Mexny borom um miogbmu. yxoBeH-
CTBO JOJDKHO OBITh TOJIBKO HACTaBHUKOM BEPYIOIIMX M COBEP-
1IaTh 1IEPKOBHbIE TAMHCTBA.

2. 3akoHo0amenvHas U UCHNOAHUMENbHAS GAACHU 20Cy0ap-
cmea. 3akoHoIaTe/bHAs BJIACTh BCeraa MOJKHA MpUHAIEXaTh
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Hapony: «3aKOHoJaTelb — TIepBasl IeMCTBYoIIas MPpUYMHA,
mpucyiiass 3akoHy, — caM Hapoi, KOJUIEKTUB TpaxXmaH
(universitas) wim ero yactb HambOoJjiee BaxkHas (valentior pars),
BbIpaXkaroliue CBOW BHIOOP M CBOIO BOJIO OTHOCUTEIBHO BCETO
Kacalollerocsl TpaXIaHCKUX IesSTHUI, HEBBITTOJIHEHUE KOTOPBIX
IPO3UT BIOJIHE 36MHBIM HaKa3aHUEM».

IMouyemy Hapom wiu ero Haubosiee BaxkHasl 4acTh JOJIKHBI
yCTaHABJIMBaTh 3aKOHBI? MapCuivii BBIABHUTAET ClEAyIOIIne
apryMeHThI:

—> Hapo[ JIydYllle TTOBUHYETCSI TeM 3aKOHaM, KOTOpBIE caM
YCTaHOBUII,

—> 5TU 3aKOHBI BCEM U3BECTHHI; .

—> KaXJplii MOXET 3aMETUTh YIYLIEHUE MPU CO3JAHUM ITUX
3aKOHOB.

Mapcuinii 661 CTOPOHHUKOM BBIOOPHOCTH HAapOIOM BBIC-
et ucnoanumenwvroil éaacmu’. BIGOPHOCTb INIABBI 3TOi Bia-
CTU TIpeATNIOUTUTEbHEE, HeXeU Tepelavya BJIACTU IO Haclied-
CTBY: <«..MBl Ha3BaJM WU30paHUEe CaMbIM COBEPUICHHBIM M
MPEBOCXOAHBIM U3 CITIOCOOOB YCTAHOBJICHMSI TOCTIOACTBAY.

Ilpasosas meopus. Mapcuiuii TIPU3HAET MHO203HAYHOCHIb
TepMUHA «3aKOH». OH — CTOPOHHHMK IMOHMMAaHUS 3aKOHA «B
CTPOTOM CMBbICJIE BTOTO CJIOBa».

Mapcunmii ToHMMAaeT 3aKOH KaK 3aKOH TOCyIapCTBa.

3aKOH — 3TO HACTAaBUTEJIbHOE W NMPUHYIUTEIbHOE «IIPaBH-
JIO», KOTOpOE:

—> «CyIIECTBYET BO BCeX communitatis perfecta»,

—> MOAKPEIJICHO CaHKIIMEW, KOTopast UMeeT «IIPUHYIUTEIb-
HYyI0 cUJTy OJlaromapsi HaKa3aHWIO WJIM TTOOIIPEHUIO»;

—> UMeeT «KOHEYHYIO IIeJIb» — OOECIEUNTh «TPAXIAHCKYIO
CMPaBEMJIUBOCTD», T.€. 36MHYIO CIIPABEIIMBOCTD, BBISIBIISISI, UTO
«CTIpaBEIJINBO WIIM HECTIPABEIJIMBO, TOJIE3HO WIM BPEIHO»;

—> yCcTaHaBJIMBAETCS CBETCKUM 3aKOHOIATEIIEM.

Takoe MoOHMMaHWE 3aKOHA IMO3BOJIIET Mapcuiauio caenaTh
BBIBOJIbI:

1) GoXeCTBEHHBII 3aKOH HE €CTh 3aKOH B COOCTBEHHOM CMBIC-
ne. OH corocTaBUM C TIpeAnMcanusIMu Bpada (Mapcummii —
Bpay). Lleab 6G0XeCTBEHHOro 3aKOHAa — JOCTHXKEHUE BEYHOTO

! Wnest BHIOOPHOCTH HApOIOM IVIaBbl MCITOJIHUTEIbHOW BJIACTUM MCXOAWIA U3
MPAKTUKW YIPaBIEHUSI UTATbIHCKMX TOPOACKUX PECIyOIMK M U3 MOpsiaKa W3-
OpaHust ummneparopa CasiiieHHON PuMmckoli ummnepuu.
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OJiaskeHCTBA. DTOT 3aKOH OINpPENE/sIeT pasiuuyus MeXIy rpexa-
MM U 3aciayramu nepen boroM, a Takxke HakaszaHUSI M Harpaibl
B IIOTYCTOPOHHEM MUpE, L€ CYyAbeil ABIsieTcs XPUCTOC.

IMostoMy, Mo Mapcuinio, TyXOBEHCTBO MOXET TOJbKO IPO-
MOBEIOBATh XPUCTUAHCKOE YYEHME, HO HUKAK He IPUHYXIATh,
a epeTUK MOXET ObITh HaKa3aH TOJIbKO BoroM u TojbKO Ha TOM
CBeTe.

Mapcunmit mpoTHB IIEPKOBHOTO Cyda, MWHKBU3WIIMOHHBIX
TpuOyHayioB. B 3eMHOM XU3HM epeTKa MOXHO M3rHaTh U3 ro-
cyldapcTBa, €CJIM ero Y4eHHe BPEIHO JUIST OOLLIEXUTHUSI, HO Cle-
JIaTh 3TO MOXKET TOJIbKO CBETCKas BaacTh. CBAIIEHHUK KaK «Me-
MK IyII» UMEET eAMHCTBEHHOE IpaBO: YYUTh U YBELEBATh;

2) 3aKOH 1IEpKBU HE €CTh 3aKOH B COOCTBEHHOM CMBICJIE, TaK
Kak o0ecrneyeH TOJIbKO AYXOBHBIMU CAaHKLMSAMU. XOTS €ro
MOXHO 00eCneynuTh MUPCKUMU CAHKLMSIMU COINIACHO BOJIE IO-
cygapcrtBa. Ho Torma oH CTaHOBMUTCSI 3aKOHOM TOCYIApCTBa;

3) ecTeCTBEHHbI 3aKOH He €CThb 3aKOH B COOCTBEHHOM
CMBbICJIE, 3TO €CTh JIMIIb HPABCTBEHHbIN 3aKOH: «ECTh JIIOAM, KO-
TOpBIC Ha3bIBAIOT "€CTECTBEHHBIM 3aKOHOM' BeJICHWE CITpaBell-
JIMBOTO pa3yMa KacaTeJbHO 4YeJOBEYECKMX IMOCTYIKOB, M ecTe-
CTBEHHBIA 3aKOH B 3TOM CMbICJIE CJOBa BKJIIOYAaeT MU
00XKECTBEHHDII 3aKOH».

3uauenue 3axkonoe 6 eocydapcmee. B rocygapcTse ITOJKHO
OBITb BEPXOBEHCTBO 3aKOHOB, MO0 «mam, ede Hem 6epXo8eH-
Ccmea 3aKoHa, mam Hem HACMOoAule2o 20cy0apcmeas.

MoHapx, NpaBUTEIbCTBO, CYAbU JOKHBI ITPABUTh Ha OCHO-
BE 3aKOHOB, KOTOpPbIE JOJKHBI ObITh OOHAPOJOBAHBI: «BCEM IO-
cydapsM, a cpeay HUX OCOOEHHO MOHapXaM, KOTOpbIE CO BCEMU
MX TIOTOMKAaMM TOCIIOJACTBYIOT B MOPSAKE HacJAeIOBaHMsI, Hal-
JIEXUT IJI TOro, YTOObI MX BJIACTh ObLIa Oe3oItacHee M JOJIo-
BpeMeHHee, ITPaBUTh B COOTBETCTBMM C 3aKOHOM, a HE NpeHeO-
perast UM...».

3aKOH ITO3BOJISIET:

—> OCYILIECTBUTD «IPAXIAHCKYIO CIIPABEIIUBOCTL U OOIILYIO
MOJIb3Y»;

—> u30exaTh MPEeAB3SITOCTH B CYIEUCKOM pEIeHMH, Ha KO-
TOpPOE MOXET BJIMAThL HEHABUCTh, aJ]YHOCTD, JIIOOOBb CYIbH.

Mapcwimii 3akmiovai: «MTak, 3aKOHbI HEOOXOAMMBI [JIs
TOro, 4YTOObl MCKJIIOYMTh M3 TPAXIAHCKMX CYIEOHBIX PELICHUIA
WIA ITOCTAHOBJIEHUM 3710/ yMbICEJ W 3a0JIyKIEHUS CYyIeii».
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Tabnuya 4.2
MNpasoesie Barnagsl Mapcunua n @omsl

MAPCHJIHNA DOMA

TTonoxcumenorwlii yenogeueckull 3akomn (3axkoM zocyoapemea)
He ceszaH ¢ ecTeCTBEHHEIM OcHOBaH Ha ECTECTBEHHOM 3aKO-
3aKOHOM He, @ TOT, B CBOIO OYepe/b, ABIA-
€TCA BRIPAKEHHEM BEYHOTO 3aKO0-
Ha, npenycraHoBneHHoro borom

Eemecmsennuiii uenogeyeckuii 3akoH
He sBrsieTcst 3aKOHOM B CTPOTOM | 3T0 3aKOH 6e3 BCIKHMX OrOBOPOK
CMBICIIE CJIOBA, 3TO NTHIIb
HpaBCTBEHHBIA 3aKOH

3axon u cnpaeedrusocme
Hert unoii 3emHol cnpaseanusocTy,| [To3uTHBHEIH 3aKOH MOXKET
Kak BBIDRXKCHHOMN B IIOSHTMBHOM | TPOTHBOPEYMTH CNIPAaBEIIHBOC-
3aKOHE BOJIH BCETO Hapozaa TH (€CTECTBEHHOMY HenoBeyec-
00 3HaYUMOH €r0 YacTH KoMy 3akoHy). [IpunynutensHoe
NpHMEHEHHE TAaKOro NMO3HTHBHO-
TO 33KOHa eCTh TIPU3HAK THPAHHH

Mapcunuii ITanyaHCcKuii BBIABUHYJ Udero HApoOHO20 cyge-
peHumema, COCTOSIIIYIO B TOM, YTO MOHOIIOJHUSI Ha IPUHATHE
3aKOHOB JOJDKHA TIPUHAIJIeXaTh Hapomy. TakmMm o00paszoM,
Mapcunuii cran npenmecrBeHHUKoM 2K.-2K. Pycco, Teoperuka
HapOIHOTO CYBEpEHMTETA.

Te3uc Mapcunust o ToA3aKOHHOM IESITeIbHOCTH MCIIOJTHU-
TEJTBHOM BIACTU OCTAeTCS ONHUM M3 MPU3HAKOB COBPEMEHHOM
TEOPUN TIPABOBOTO TOCYIApCTBa.

IMomutnaeckas Teopuss Mapcuins TpeaBOCXUTHIIA CTAHOB-
JIeHWe CUJIBHOTO TOCYIapCTBa, HE 3aBUCMMOTO OT IIEPKBHU.

Tema 5. NOJIMTUYECKUE U NPABOBbDIE YHEHUSA
3ANO0XNBO3POXAEHUANPEDPOPMALIUN

Ecim ocnosnas mema cpemHUX BeKoB — Tpam boxwit
(civitas Dei), To ocHOBHas Tema Bospoocdenus — denoBek, 00o-
SKECTBJICHHE YeJIOBEUECKOrO Havala B MCKYCCTBE M TOCYIAapCTBE.
IMosTomMy MHMpoOBO33peHYecKass ocHOBa Bo3poxmeHuss — ryma-
HU3M (OT J1aT. humanus — 4eJOBEeUYHbI).

Ecnu B cpemHre Beka MpemMeToM BOCXUIeHUs Obl1 bor, ko-
TOPOTO HeJIb3s YBUAETh, TO B 3IMOXYy BO3pOoXIeHUST — YeloBeK
U 3pUMBIIA YEJIOBEUYECKUI MUD.

Ecnu B cpegHre BeKa YTHIIM CBSITBIX, TO B 310Xy Bospoxkie-
HUSI — JIIOACH TPOCTaBICHHBIX, BEJIMKHUX.

Ecmu B cpegHue BeKa TOpOBIHS CUMTATIACH XYAIIMM W3 T10-
POKOB, TO TeIleph BO3HUK KYJIET T€pOEB U TeHUECB.

Peghopmayus craBuna nepen co0oii 1esib OOHOBUTb Ha OC-
HoBe EBaHTenMMsT XM3Hb KaXIOTO XPUCTHaHWHA, 0Opalajiach
TeM caMbIM K IMUPOKUM MaccaM. Pedopmaliust oTBepria 1ormMy
KaTOJIMYECKOM IIePKBH 00 00s3aTeIbHOM TOCPETHUYECTBE Y-
XOBEHCTBa Mexay yesoBekoM U borom. Hauano Pedopmaiiuu
CBSI3bIBAIOT C BhIcTyIieHUeM B 1517 r. Jlotepa ¢ 95 Te3ucamm
MIPOTUB TIPOIAXU WHAYIbICHIIHIA.

Daxmoput, ob6ycrosusuiue Bozpoxucoenue u Pegpopmayuro:

* pazBuTHe KHUromneyaraHus: K 1500 r. oHO ObUIO U3BECTHO
B 12 ctpanax EBporbi;

» JeueHTpanuzanus Utanum (uranbsiHckoe BospoxneHue) u
neueHTpanm3anys ['epmanvm (Pecdhopmanivist B HeMELIKMX 3eMIISIX).

OcHogHble HanpaeaeHuss NOAUMUKO-NPABOBOL MbicAU, chop-
Muposasuiuecs 8o epems Bozpoocdenus u Pechopmauyuu:

* Oyp:XyasHBI¢ ITOJIMTHUKO-TIpaBOBEIe Teopuu (MakuaBen,
bonen);

* TeopuM yronuueckoro couuanuiMma (Mop, Kammanena).
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5.1. MNonntnyeckoe yvyeHne Hukkono Makmasennm

Hukkono Maxkuasesnu (1469—1527) — WTaNbIHCKUI
MOJIUTUYECKUI MBICIIMTEb 30X Bo3poxXneHusi, oCHOBAaTeIb
nojuTrdeckoil Hayku HoBoro BpemeHn. ABTOp KOHLEMIIAM TIO-
JIMTUYECKON 3TUKU — OBTUKM IJIaBbl TOCymapcTBa («MaKuaBell-
JIU3M»).

Anoxa. INomutmueckass pasgpoobneHHocTs MTanum. Tlocto-
sSTHHasl yrpo3a HaImaieHusI CO CTOPOHBI LIEHTPAJIM30BAHHBIX TO-
cynapctB (Mcnanust, @paHumst).

buoepagus. Pomuncss Bo DropeHIMM, B CeMbE IOPUCTA.
IMpunannexan Kk obegHEBIIEMY CTapMHHOMY poay. B TeueHue
14 mer (1498—1512 rr.) OBUT cekpeTapeM GIOPEHTUHCKOI
pecnyonuKu, 3aTeM — OTCTpPaHEHUE OT JOJDKHOCTU M CChUIKA
B JIMYHOE MMEHUE, HAXOAsSICh B KOTOPOM OH CO3/1aeT CBOM TOJIH-
TUYECKME W JIUTepaTypHbIE TTPOM3BEICHUSI.

Jloeuueckoe ocHosanue NOAUMUUECKO20 YHeHUS. DMIIU-
pU3M, COIJIACHO KOTOPOMY €IMHCTBEHHBI MCTOYHUK TOJIyYe-
HUS 3HAHWS, B YaCTHOCTH, O TOJUTHKE — 3TO OmbIT. Pa3zpaba-
THIBasl CBOE IOJUTHYECKOE yuyeHHe, MakmaBe/uim oOpalmaeTcs
K mojuThdeckoMmy onbiTy JIpeBHero Puma, m3ydas ero mcro-
pUIO, a TaKKe HCIOJb3YeT CBOM COOCTBEHHBIN OIBIT TOCymap-
CTBEHHOM CITy>KOBI.

B paccyxnenusx MakuaBelsid HPOMCXOAUT pPaguKaIbHBIN
OTKa3 OT CPEIHEBEKOBOIO TEOIIEHTPHU3Ma, KOTOPBI 3aMEHSIeTCS
Ha aHTPOIIOLEHTPU3M. DTO O3HAYAET, YTO B IIEHTpPE MHpa y
Maxuaseumn He bor, a yenmoBek. COOTBETCTBEHHO MOJIMTUYEC-
KWl YHUBEpCYyM y MakmaBe/UIn MMEET TOJbKO uenro8euecKkoe
usMepeHue N1 HUKaK He CBsI3aH ¢ borom.

W3 ompiTa ciemyer, 4YTO B OCHOBE HOAUMUYECKO20 TIOBEIE-
HUS JIeXXaT He KaHOHBI XPMCTMAHCKOW MoOpaju, a 6bleoda u
cuna. Ilo MakuaBesjuii, rpaHIMO3HbBIC JIeja TBOPMIM KaK pa3 Te
KH$I3bsI, KOTOpPbIE HE CUMTAINCH C OOCIIAaHUSIMU U AEHCTBOBAIM
XUTPOCTBIO 1 OOMaHOM.

OcnosHovle pabomwl: «Paccyxnenusi Ha mepBbie 10 KHUT
Tura JIuBus», «I[Ipunuenc», «Mcropus @nopeHunn» 1 ap.

Cooepocanue noaumuueckoeo yuenus. Ilomutnueckoe
MbIIIUIeHHe MakuaBeJlId COCPeNOTOYMBACTCSI Ha TOCYIapCTBE
KaK BaXKHOI COCTaBJISIONIEH 4yenmoBedecKoro kocmoca: «Cympoe
OBLIO YrOmIHO, YTOOBI SI HE yMeJ T'OBOPUTb HM O IIEJIKE, HU O
XJIOITYaTOOYMaxKHOM TKaHW, HM O HAXWBE, HU O IMOTepe, — S
JIOJDKEH TOBOPHUTH O TOCYIApCTBE».
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1. Ilpuuunsr noaumuueckoeo ynaoka Mmaasuu. Maxuasemm
cpaBHMBaeT Benuuue [peBHero PuMa ¢ coBpeMeHHOM emy
Hranueit. Kak ob6pasoBanack pornacTb MeXIY BO3BBICUBILIMM-
cs1 I0 MUPOBOTO TOCIOACTBA PUMOM M MOCTOSSHHO OXUAAMOIIEH
HamectBuii Mtanmmeii?

IMprumyb ynagka:

—> XpUCTUAHCKAs PEJIUTHUsI, KOTOpasi OpUEeHTUPpOBaIa JIIoAei
Ha TIOTYCTOPOHHMIA MWp, COEJaB MX UYyXIbIMM TOCYIapCTBY,
YTO U NIPUBEJIO K OCIabJeHHUIO TOCYIapCTBa;

—> TMancTBO, KOTOpOe MMeJIo TpecTos B Pume, Biameno
yacThio MTamuu v mpensTcTBOBao €e 00beIUHEHMIO.

2. Ilonamue eocyoapcmea. MakuaBe/sIn BBOAMT B IIOJIUTH-
YECKYIO JIEKCUKY HOBBIM TMOJUTUYECKUII TEPMUH — «stato» (OT
JIaT. — «status»), KOTOPbIM OH 00O3HAYaeT 00llee MOHATHE TO-
CcylapcTBa, HE3aBMCUMO OT €ro KOHKPETHBIX (opM. Stato, T.e.
TOCYIapCTBO, — 3TO IMOJUTUYECKOE COCTOSIHME, KOTOpOE TMpe-
roJjiaraeT HaJlnule OTHOIIEHUIA TOCIOACTBA-ITIOAUUHEHHUS.

Hapsny ¢ yxe uzBectHbiMU K XVI B. MOJUTUYECKUMU TEP-
MUHAMU «PeCITyOJIKa», «KHSDKECTBO», «KOPOJIEBCTBO», «BJIACTb»,
«AMIIEPUST», <«TOPOI», <«IIPABJICHUE», <«TUPAHUSI», «MOHAPXUS»
MakuaBeJiin BBEJI HOBBIM MOJMTUYECKUI TEPMUH, KOTOPBIM M
ceromHsl 0003HAYalT OOIlIee MOHSITHE TOCYIapCcTBa.

Tocydapcmeéo — 3TO Heno pyK 4deloBeuecKMX. B KOHKpeT-
HbIi MOMEHT BpeMeHU (opMa IMpaBlieHUs TOCyIapcTBa Mpea-
CTaBJIsIET cO0OI pe3yIbTaT GOphOBI ABYX CWJI. Hapola U 3HATH.
Boprba Hapoga M 3HaTM — BOT MCTOYHUK Pa3BUTHSI Tocydap-
ctBa: «Hapom m 3HaTh ecTh B KaXIOM TOPOJE, M UyBCTBA UX
BCeraa pasjiuyHbI, a MPOUCXOIUT 3TO OTTOrO, YTO HAPOA HE XO-
YyeT, 4TOOBbl 3HATHBIE UM PACHOPSIKAIUCh M YIHETaJIW ero, a
3HATHBIE XOTSIT PACIOPSIKAThCA M YTHETaTh HaApoI;, 3TU [Ba
Pa3HBIX CTPEMIJICHUSI TIPUBOISAT B TOPOIE K OTHOMY M3 TpeX I0-
CJICICTBUI: K €IMHOBJIACTUIO, CBOOOIE WM MPOU3BOJIY KAKOM-
HUOYIb MapTUU». '

Kraccugpuxkayuu gopm npasnsenus eocyoapcmea. Bcenen 3a
ApucroteieM MakKuaBeJlJIM Ha3bIBaeT TPU TpaBUJIbHbIE (OPMBI
MpaBJieHUs (MOHAPXWSI, apUCTOKpaTUsI, IeMOKpaTUsI) U TpU He-
MpaBWIbHbIC (TUPAaHUSI, OJIUTAPXUSI, PACITYILIEHHOCTD).

HoBaums MaxkuaBe/n 3akiioyajach B CHEAYIOIIEM: BCe
rOCyIapcTBa €CTh JIMOO pecryOIuKu, MO0 eIUHOBIACTHBIC IO
dopme mpaBieHns rocygapctsa. K XIX B. 3Ta xiraccupukamms
TOCYIapCTB Ha PECIyOJIMKM M MOHAPXWM CTAHET B HayKe O To-
CylIapcTBe TIpeobIagaloeid.
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Konuenuyus noaumuueckoil smuxu enagwl eocydapcmea (Kow-
yenyus «makuaeesrusmar»). MakuaBein pazpadaThiBaeT II0-
JINTUYECKYIO 3TUKY MpUHIIEeTca (€AMHOJIUYHOTO TJIaBbl ToCy-
JIlapcTBa), KOTopas Io3BoJuja Obl oObeauHUTh WTanuio u
MPEeBPaTUTh €€ B CHJIBHOE TOCYIapCTBO.

B cBoeii padote «[IpuHiernc» MakuaBe/UIM KaK €CTeCTBOMC-
nbITaTe b (GOPMYIUPYET DS HOAUMUYECKUX NPUHUUNOG, CBO-
OOMHBIX OT KaKMX-TMOO MOpaJbHBIX 3aIlPETOB, KOTOPBIC I103BO-
JIAT TPUHIETICY OeHCTBOBaTh 3(DGHEKTUBHO Ha MOJUTUYECKOM
TIOTIPUIIE M TOOUTHCS OCYIIECTBIEHUS MTOCTABICHHON LIEIN:;

* OBJIaZeBas TOCYIAPCTBOM, HEOOXOOMMO BCE JKECTOKOCTH CO-
BepIIIaTh Cpazy, YTOObI HEe MPHUIIIOCH KOKIBIN I€Hb MX TTOBTODSTH;

* 00MIBI HYXHO HAaHOCUTH Pa3oM, TOLJa MEHbIIE YYBCTBY-
elllb MX B OTAEIbHOCTH;

* Bce OjaromessHUsI Hajo JejaTh MOHEMHOTY, YTOOBI OHHU
JIyqilie 3alTOMUHAINCH;

* TIPUHIIETIC TOJIKEH MMETh OJHOBPEMEHHO NPUPOMY JibBa U
JIMCULIBI: OBITH JIbBOM, YTOOBI yCTpalllaThb BOJIKOB, U OBITb JIH-
CHUIIEi, YTOOBI PacIiO3HATh 3alaIHIo;

* TMIPUHLETIC HE MOXET M He HOJDKEH OBITh BEPHBIM JaHHOMY
UM CJIOBY, €CIIM TaKas YeCTHOCTh oOpallaeTcsl MPOTUB HEro.
IIpu aTOM BCerma MOXHO HAMTU MPUYMHY, YTOOBI HAMTH OIpaB-
naHve. MakuaBe/Uld CChLIAETCSl Ha Iamy pUMCKOro AJieKcaH[I-
pa VI, kotophlii Bcex oOMaHbIBaJl, HE NEpXKaj CJIOBa U TEM He
MeHee MHOTIOro JOOMJICS;

* MPUHLETIC He 00s13aTeIbHO A0DKEeH 00J1a1aTh BCeMU 100po-
NETeISIMU, — TOPA3Io BakHee Ka3aThCsl, YTO UMW OO0JIaNaelllb;

* TIPUHLIETIC HE MOJKEH TPOraTh MMYIIECTBO MOATAHHBIX U 3a-
nieBaTh X 4yecTh. IlommaHHbIe OymyT MOBOJBHBI KM3HBIO, a TIPUH-
LIETICY TIPUAETCS OOPOTHCS JIMIIL C YECTOII00MEM HEMHOTHX;

* TIPUHIIETIC TOJDKEeH TepenaBaTh APYTUM JIeNia, BBI3bIBAIOIIUE
HEIOBOJILCTBO TOAAAHHBIX, @ MUJIOCTA OKAa3bIBaThb CAMOMY;

* TPUHIENC MOJKEH KaXIbIM CBOMM TIOCTYITKOM CO31aBaTh
0 cebe MOJIBY KaKk O BEJIMKOM M BBIZAIONIEMCS YEJIOBEKE;

* TIPUHLIETIC JOJDKEH PacCYMTHIBaTh HE Ha JIIOOOBb CBOMX
MOIIaHHBIX, @ HA UX CTpaxX, HO He Ha X HEHaBUCTD;

* 4TOOBI CyIUTh 00 yMe IpHUHIEINCAa, HAI0 BUIAETh €r0 OKpPY-
KeHUe.

Huxkxono MakuaBe/uii CTOUT Y MCTOKOB MOJUTUYECKON Ha-
yku HoBoro BpemeHu.

OH oKazajq OrpoMHOE BJIMSHUE Ha UTAIbSHCKYIO TOJIUTH-
yeckyio Mbicib (I. Mocka, B. ITaperto u np.). b. Mycconunu,
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HaxoAsICh IIOJ BIeyaTJeHueM paboThl MakuaBesin «HpI/IH—
LIeTIC», paccMaTpuBal cebsi Kak HOBOTO TPUHIIETICA.

B s3bIKe TIOJIUTUKU CIOXWIOCH MOHSITHE «MaKUaBEJLIU3M»,
B OCHOBE KOTOPOTO JIEXKWT UAes, YTO ST JOCTHUKEHUsT BHIOpaH-
HOI 1Ie/IM B TMOJIMUTUKE BCE CPEICTBA ITOIYCTUMBI.

5.2. Nonuntuyeckoe yyeHue Xana bogeHa

XKan Bonmen (1530—1596) — dpaHIily3cKuid IpaBoOBe, BbI-
JAIOUIANCS TIOJTUTAYECKAN MBICIUTEIb.

Hnoxa. Bo Bropoit nososuHe XVI B. Bo ®paHiuu pasrope-
JIUCh PEJIUTUO3HbIE BOMHBI MEXAY KAaTOJIUMKAMU U TYT€HOTaMHU.
JIvip «CUJIbHOE» TOCYIapCTBO MOIJIO OCTAHOBUTH PEJIMTHO3-
HbI/A U CBSI3aHHBIA C HUM MOJUTUYECKUIA xaoc. IMEHHO Takoi
TOYKM 3peHUsI TipuaepxuBaiics 2KaH boaeH, pa3pabaTbiBasi T€O-
pMIO rocyaapcTBeHHOro cyBepeHutera. MMMeHHo bomeHy mnpu-
HaJIJIEXXUT HayvYHOE MEPBEHCTBO B CO3[aHUU 3TOU TEOPUH.

Buoepaghua. Ponuncs B ceMbe, mpuHaIIexalleil K cpeaHe-
My cocjoBuio. bomeH 3akoHYWI (akyabTeT IpaBa Tyiry3ckoro
YHUBEPCUTETA, HEKOTOPOE BpEMs MpPEINOAaBal B POAHOM YHU-
BepcUTETe pUMCKOe MpaBo. AnBokarckas IpakTuka B Ilapixe.
1575—1580 rr. — cymps. 1576 r. — pmemyTar TPEThEro COCIO-
Bus B I'eHepanbHbix mTaTax B biaya. C 1587 r. — KoposieBCKuUiA
npokypop B JlaHe.

OcHnosnote pabomor: «MeToq JIETKOTO TIO3HAHUS WMCTOPUW»
(1566 1), «lllectp kHUT O pecrybnuke» (1576 1.).

Jloeuneckue ocnoganus noaumu4ecko2o yHeHus:

* TEOLIEHTPU3M;

* HCTOPU3M;

* palvOHaIU3M.

Codepocanue noaumuueckozo ywenusa. lIlocne bora, 1o
MHEHUIO bomeHa, UMEHHO rocyaapCcTBO MPEACTaBseT s Jto-
JIeil OrpOMHYIO LIEHHOCTh. IToaTOMY OH B cBOMX paboTax BO3-
JlaeT «0JIaroJapHOCTh TOCYHApCTBY, KOTOpPOMY, MOCe OeccMepT-
Horo bora, MbI 00s13aHBI BCEM».

BoneH moHUMaeT eocydapcmeo KaK «npasoeoe ynpasieHue
cemMbAMU U meM, 4mo y HUx obujee, CY8epeHHOU 8AACMbIO».
MMeHHO npaBoBOE ynpaBjieHUE OTJIMYAET roCyAapcTBO OT Iaidi-
KU pa300iiHUKOB.

OcHoBOI1 rocymapcTBa sIBiisieTcsl ceMbsl: «['ocymapcTBo He
MOXET CyILeCTBOBaTh 0€3 ceMbU KakK ropoj 0e3 JOMOB WM KakK
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oM 6e3 dyHnameHTa». OcnabieHue BIaCTU TJIABBI CEMbU TIPU-
BOJAMT K JIerpajallui TocydapcTBa.

BaxHeimuii aJieMEeHT TOCydapCcTBa — CY8EpeHHAs 64acmb,
noj Kotopoil bojeH MOHMMAET MOCTOSTHHYIO, a0COMIOTHYIO U
HeleIUuMyIo BacTb rocygapctBa: «CyBepeHUTET e€cThb abco-
JIIOTHasE M TIOCTOSIHHAsl BJacTb rocyaapctBa». CyBepeHHasi
BJIACTh TOCYIapCTBa, C TOYKU 3peHUsT boaeHa, aTo:

—> BJIaCTb NOCMOAHHAS, KOTOPasi OTIMYAETCS OT BPpeMEHHOM
BJIACTU, MOJOOHOU BiacTu nuKTatopoB JpeBHero Puma;

—> BIIaCTb a6COAIOMHAs, HE OTPAHUYEHHAS! HUKAKUMU YCJIO-
BUSIMU, HOCUTEJIb KOTOPO MOXET €€ MepeaaTh APYroMmy JIUIY
Kak coOCTBeHHUK. boneH mormyckaer JIMIb mpu oepaHu4erus ad-
COJIIOTHOW BJIAaCTU: CYBEPEH B CBOEU AESATEIBHOCTU CBSI3aH C
3akoHaMu bora, 3aKoHaMU €CTECTBEHHBIMU M 3aKOHAMU YeJIOBe-
YeCcKMMHU, OOLIMMU ISl BceX HapoaoB. 3akoHamu bora u ecre-
CTBEHHBIMU 3aKOHAMU JIIOJSIM TIpeAnrcaHa YacTHasi COOCTBEH-
HOCTb, TO3TOMY CYBEPEH HE MOXET IMPOU3BOJILHO 00OJIaraTh
HaJloramu rpaxnaH 0e3 comtacus ['eHepambHbIX mTaToB. [ToaTo-
My boneH kpuTukyer yronuiickoe rocymsapctBo T. Mopa: rocy-
JIapCTBO, OCHOBAHHOE Ha OTPULIAHUM YAaCTHOW COOCTBEHHOCTH,
«OBUIO OBI MPSMO TTPOTUBOIMOJIOXHO 3aKOHaM bora u mpupoab»;

—> BJIACTb edunas, m.e. Hedeaumas. OHA HE MOXET IIPUHAI-
JieXaTb OMHOBPEMEHHO MOHapXy, apUCTOKpaTUU U HApoOdy, ee
HEb3sl pa3feiiuTh Ha TpeTu. bomeH — NPOTUBHUK TEOPUU
cMellaHHOW (opMbl rocyaapcTBa, KOTOpOW B pa3HOE BpeMsl
npuaepxuBanuck [Tonubwuii, lunepon, Mop, Makuagseu.

Komnemenyus cysepenHnoil éracmu eocyoapcmea — KOMII-
JIEKC UCKITIOUYUTENTbHBIX MPEePOTaTUB:

—>npaBo u37aBaTh, OTMEHSTb W OOHAPOIOBATh 3aKOHbI
rpaxiaaHaMm 0e3 UX COMIacHusl — 3TO OCHOBHAsl MpPeporaTtvuBa Cy-
BEpPEHHOU BACTH;

—> MpaBo BOMHbBI U MUPA;

—> MpaBO HA3HAYaTh MOKHOCTHBIX JIUI] U OMPEAENSITh st
HUX CJIy>)KeOHbIe 00SI3aHHOCTH;

—> TIpaBoCyav€ B MOCJIEIHEN UHCTAHIIUU JJTSI BCEX TOJIKHO-
CTHBIX JINI[ U TPaXIaH;

—>MpaBo MOMUJIOBAHUS;

—>YyeKaHKa MOHET;

—> oMnpefesieHue Mep 1 BECOB;

—> B3UMaHNE HAJIOTOB U MoAaTel.

Knaccughuxauus gpopm npasnenus eocydapcmea B 3aBUCUMO-
CTU OT NIPUHAIJIEXKHOCTU BJIACTU TOMY WM MHOMY CYBEpEHY:
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—> IeMOKpaTus;

—>apUCTOKpATHSI;

—>MOHapXUs.

B nemokpatuu Bce MM GOJbLIAs 4acTh TpakaaH obiaga-
0T CyBepEHHOM BJIacTbl0O Hal BceMu. B apucTtokpaTvu MeHb-
1Iasi 4yacTh TpaxIaH O0JIafaeT CyBEPEHHOW BIACThIO Hald BCe-
Mu. B MoHapxuu cyBepeHHasl BJIacThb BCErAa MPUHAIIEKUT
OJIHOMY JIUILY, Oyb 3TO KOPOJb WJIU TUPaH.

Didexmusnocms pazruunvix gopm npaeasenus eocydap-
cmea Il obecrneyeHusi OOIIECTBEHHOro mopsiaka. JeMokpa-
TUI0O DBOJEH OlLIEHMBAeT OTPULIATENIbHO: «HApPOI — 3TO 3BEPb
MHOTOTOJIOBBII U JUIIEHHBIN paccylka, OH C TPYAOM JAejaeT
4TO-IM00 Xopoiliee. JoBepsATh €My pellleHUue MOIUTHYECKUX
JIeJT — 3TO BCE PaBHO, YTO CIPAIIMBATh COBETA Y OE3yMHOTO».

HenoctaTok apucTokpaTum — HEYCTOWYMBOCTb, KOTOpas
00yCJIOBJIEHA KOJIJIETUAIBHBIM CITOCOOOM MPUHSITUSI PEIICHUIA.

Jlyumast dopma mpaBiieHUs] TOCyaapcTBa — MOHApXUsl, Tak
Kak OHa MpSIMO OTBeuyaeT MPUPOJE CYBEPEHHOU BIacTU: ee
€IVUHCTBY U HeNeIMMOCTU. bomeH mpuBOAUT MHOIO AOBOJOB B
MOJIb3Y MOHAPXWU, UCHOJB3YSl paccyXaeHus 1no aHajioruu. OH
TOBCIOly HAaXOAWUT TOPXKECTBO €AWHOBIACTHOro Havana:. bora,
ConHia, otua u ap. MneanbHas ¢opma rocynapctsa mist @paH-
mun XVI B. — jeruTuMHas MoHapxus. DTo Takas dopma
MpaBjeHUs] TOCyaapcTBa, MPU KOTOPOi IMOIIaHHbIE, MOJb3YSCh
JIMYHOM CBOOOMON M COOCTBEHHOCThIO, MOMYMHSIIOTCSI 3aKOHAM
MOHapxa, a MOHapX — 3aKOHaM 0O0XeCKUM U eCTeCTBEHHBIM.
Ho MoHapxusi MOXeT MpeBpaTUThCS B TUPAHUIO, €CIU MOHApX
HauMHAaeT HapyllaTb €CTeCTBEHHbIE 3aKOHBI, paccMaTpuBas
COOCTBEHHOCTh CBOMX IpaXgaH KakK CBOIO MU OTHOCSICh K Tpax-
JlaHaM Kak K pabam.

Bonen mpu3sHaeT mpaBo Hapoga Ha yOWIICTBO THpaHa, eCu
TOT 3aXBaTWJI BJIACTh HacwineM. Ho He Mpu3HaeT Takoe Ipaso,
eCJIM MOHApX, 3aHMMasi CBOM IOCT Ha OCHOBE IEWCTBYIOILIETO
3aKOHa O IpPeCTOJIOHACeAnn, BeleT cebs Kak ThpaH. bomeH
VIIOBaeT TOJIBKO Ha GOKECTBEHHBIN cym: «CumTaeTcsl He3aKOH-
HBIM [UTSI 9aCTHOTO JIMIIA He TOJBKO ITOMBITKA YOUTh CBOETO 3a-
KOHHOIO ToCymapsi, HO Jaxe M BOCCTaBaThb IIPOTUB Hero 0e3
0Cco00ro M HemBYCMBICICHHOTO moBeeHust [ocromar.

DaKTOpHBI, OMpPEaeIISIONINe HeCTaOUIbHOCTh (POPM TIpaBiic-
HMSI TOCYIapCTBa:

—> KpaifHe HepaBHOMEPHOE pacipezesieHre 60raTcTa;

—> OTCYTCTBHE CBOOOIBI BEPOVCIIOBEIAHMSI.
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IMoaToMy HEOOXOMMMBI 3aKOHBI TIPOTUB POCTOBIIMYECTBA U
3aKOHBI O HAaCJIEeIOBaHMU MMYIIECTBA; HEOOXOMMMBI TakKe 3a-
KOHBI, TOMYCKAIOIINe BepOTEPITUMOCTb.

CosmanHast bomeHOM TeopHsl TOCYmapCTBEHHOTO CYBEpEHH-
TeTa JO CHX IIOp OCTAaeTCs BaXHBIM KOMIIOHEHTOM COBpEMEH-
HOM HAyK{ O TOCYIapCTBE W PYKOBOACTBOM IUTA TIPUHATHUS TTO-
JIATHYECKUX PEIIeHMUIA.

5.3. NonnTtnko-npaBoBble Naen
paHHero couvanuama

Tomac Mop (1478—1535) — aHIMIUMIACKMI IOPUCT, TyMa-
HUCT, TTOIUTUYECKUN AesiTeNlb U THUcaTeb.

Anoxa. JluHacTuyeckasi BoliHa B AHIVIMM, M3BECTHasl Kak
BoiiHa besnoii 1 Anoii Po3bl, mpuBeia K TSXKEIbIM COLIMAaTbHBIM
nociaeAcTBUSIM. B To ke Bpemsl 1es Mpolecc CTaHOBJIEHUS Ka-
NuTaJn3Ma. 3aMeHa xjiebornaiiecTBa OBLEBOACTBOM (ITOCKOJb-
Ky 0oJiee BBITOJHBIM CTajl COBIT IIEpCTH, a He XJieba) MpuBesa
K MacCOBOMY M3THAHMUIO KPECTbSIH € HAaCUXXEHHBbIX MecT. B
CTpaHe YCWJIMJIOCHh OpONSIKHMYECTBO, BO3POCIO YMCIO Mpe-
CTYIUIEHUM.

buoepagua. Ponuncs B ceMbe MOTOMCTBEHHBIX TOpOXKaH
JloHmoHa, ero otel JOCTYXXWUJICS 10 KOPOJEBCKOIO CylbU. YUuil-
¢ B Okcdopae (mBa roma), 3aTeM, MO HACTOSIHUIO OTLIA, — B
onHO# U3 ropunnuyeckux mkon JlonnoHa. Hekoropoe BpeMms 3a-
HUMAaJICS aBOKATCKOM MpPaKTUKOMN, Opas Mo 3aliuTy OOMXkKeH-
HbIX. B 1504 r.,, cTaB WwieHOM IapjaMeHTa, IOCYMTal CBOUM
IOJITOM Tiepel OOIIECTBOM BO3TJIaBUTh OMIO3UIIMI0 KOPOJIO
I'enpuxy VII, TpeboBaBiIeMy BBeAcHMS HOBBIX HaJloroB. bbul
3akioueH B Tayasp. Ilocime ocBoOGOXaeHUs ObLIT Cyabeil M Iie-
pucdom. 3atem Ienpux VIII' npubausun ero xo asopy. C 1529
no 1532 r. T. Mop — nopa-KaHiuiep, JUKBUIUPOBABIINI ITpaK-
TUKY MPUHUMATh MOJAPKU OT TeX, KTO obpaliajics B KOpPOJeBC-
KUii cyd. 3a oTka3z npucsarHyth kopomo I'enpuxy VIII xak riaBe
pedopMUpOBaHHON AaHTJIMKAHCKOW 1IEpKBU ObLT OOBMHEH B TO-
CydapCcTBeHHOI M3MeHe, MpUM3HaH BUHOBHBIM M Ka3HeH. Karo-
Jinyeckasi IepKOBb Mpuuuciania Mopa K JUKY CBSTbHIX.

' Tenpux VIII — unanimarop Pedopmaimm B Anrmmu. OH ObUT 03a00ueH
TeM, 4TO Mara pUMCKUN He JaBajl coriacusi Ha pas3Bon ¢ ExatepuHoit AparoHc-
KOIi, KOoTopasi He poxaia eMy HacjenHuka Ipectona. I'enpux VIII oObsiBui, 9ro
KOpOJIb AHIJIMM JOJDKEH ObITh OMHOBPEMEHHO U IVIABOM 1IEPKBU B CTpaHe.
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Jlocuueckoe ocHosanue noaumuko-npaeoeoeo yuenus. Ha-
XOOWJICS TIOA BIMSIHUEM T'YMaHMCTHYECKUX uael smoxu Bos-
poxnenus. BocripuHsin kputndeckoe orHomeHue Ilratona x
yacTHOU cobcTBeHHOCTU. [IpuamepxuBayicsi waeajaoB paHHUX
XpHUCTHUAH O BCEOOIIEeM OO0SI3aTeIbHOM TPYIIE.

Ocnosnasa paboma: <«3050Tas KHWTA, CTOJb Xe IIOJIE3Has,
Kak 3abaBHasl, 0 HAWIyYIlleM YCTPOMCTBE TOCYIapCcTBa U O HOBOM
€ro ocTpoBe YTonuu» (BCEMUPHO M3BECTHAs KaK «YTOMUS»)'.

Coodepycanue noaumuxo-npaeogozo ywenusa. B cBoeii kHure
«YTomms» T. Mop ommcan naeanbHOE FOCyIapCcTBO KaK TEOPETH-
YECKyI0 aJIbTepHATUBY CYIIECTBYIOLIEMY aHIJIMIICKOMY (€BpO-
neiickoMy) rocymapctBy’. ONUcaHUe 3TOTO TOCYIapcTBa IAeTCs
cJI0OBaMHM ONHOIO M3 IyTelIeCTBeHHUKOB — Padasnsa I'mriomes,
KOTOPBIi1 TTOOBIBAJl HA OCTPOBE YTOIIMS, PACIIOJIOXECHHOM TIIe-
to B HoBom CBete. ['mtnoneii — ydyacTHUK auajora ¢ Mopowm.

B AHDmMM B 3TO BpeMsl Ie IPOLECC «OropakKMBaHMS 3e-
MeJIb»: KPEeCThsIH CTOHSUIM C 3eMeJIb, Ha KOTOPBIX OHM JIOJITOE Bpe-
M KWIH, a Ha 3TUX 3eMJISIX CO3IaBajli MacTOMINA IJISI OBell. DTOT
MpoLIecC IIPUBEI K MaCCOBOMY OPOMSDKHUYECTBY U CBSI3aHHOMY C
HUM POCTY UMYIIECTBEHHBIX M HACWJIbCTBEHHBIX MPECTYIUICHUIA.
Mop OLIEHWI 3Ty CUTYalldI0 TAKMM OOpa30M: «OBIIBL.. ITOXHUpPa-
IOT JaXKe JIIOAEH, OITyCTOIIAIOT 1 Pa30opsIioT ITOJ, I0Ma, TOpOIa».

B yromoBHOM 3aKOHOIATENILCTBE AHIVIMM ObUIa YCTaHOBJIEHA
OIHA 1 Ta e CAaHKILMS 32 COBEepILIECHME KaK Kpaxu, TaK U yOuii-
CcTBa — CMepTHasl Ka3Hb. bymyum rymanmcroMm, Mop mpusHal
TaKOE YTOJIOBHOE 3aKOHOIATEJILCTBO HECIPABEMINBLIM, CUMTA,
YTO «KapaTb CMEPTHIO 3a IIPOCTYIO KPaXy — Ype3MepHOE HaKa-
3aHME»; «HUCKOJIBKO HE CIIPAaBEeUIMBO 3a OTHSTHIC JEHBIM OTHU-
MarThb y 4eJioBeKa XMn3Hb. V100, g 1monarapo, HAYTO M3 TOrO, YTO
€CTh B MUpPE, HE MOXET CPaBHUTHCS C YEJIOBEYECKOI XKM3HBIO».

Mop BBICKa3aJl TE3WC O COLMAIBHON MeTepMUHUPOBAHHOCTHU
MIPECTYITHOCTH, COTJIACHO KOTOPOMY COBEpIIIeHNE HEKOTOPHBIX
TIPECTYIUICHUI MOXKET OBITh OOYCIIOBIIEHO HE TOJTBKO WHIWBUIY-
ATBHBIMA OCOOEHHOCTSIMM TTPECTYITHUKOB, HO M HECIIPaBEIIH -
BBIM YCTPOMCTBOM obIecTBa: «Hu omHO HakazaHVe He SBISETCS
CTOJTb CHJILHBIM, YTOOBI yIepKaThb OT pa300eB TeX, Y KOTro HeT
HHMKAKOTO WHOTO CITOc06a, YTOOBI CHICKATh ceOe TIPOITUTaHUEY.

' VYTorms — TepMuH, TIpeioxeHHbi MopoM. Mrpa rpeyeckux cios B Jia-
TUHCKOW TPaHCKPUIIMK JOIMYCKAeT IBa TEPeBOMIa: «HECYIIECTBYIOIIAs CTPaHa»
WIM «OJIaroc/IOBeHHas CTpaHa».

> T. Mop KCHONB3YeT B CBOEl KHUTe (hopMy Iuajora, mompaxas [LiaToHy.
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AHTIMiicKoe eocydapcmeo W Apyrue H3BecTHBIE Mopy Tro-
CylapcTBa OLIEHUBAIOTCSI MM OTpuliaTeaIbHO. CyIIHOCTb BCEX
9TUX TOCYIApPCTB OIHA: «3d2080p 00eambix, TIOA TIPEIJIOTOM U
oA, MUMEHEM TOCYyIapCTBa MyMAIOIIMX O CBOMX BBHITOHAX».

3akoHbl 3TUX TOCYIAPCTB MPEACTABISIIOT COOOM yXUIIpe-
HUsI, TIO3BOJISTIONINME OOraThIM MCITONIB30BaTh TPyA OCMTHBIX JIO-
IIei 7151 Bce OOJIBIIIETO CBOETO OOOTallleHUs: «DTH 3aTer CTallk
YK€ 3aKOHOM, KakK TOJbKO OoraTble OT MMEHM TOCydapcTBa, a
3HAYUT, ¥ OT MMEHU OETHBIX, ITOCTAHOBUIMU OMHAXIBI, YTO MX
HY>XHO COOJIIOAATh».

Hoeanvnoe eocydapcmeo Mopa TIOCTPOCHO Ha HPUHUUNGX,
MPSIMO TIPOTHUBOITOJIOXHBIX MPUHIIAIIAM BCEX CYIIECTBYIOIINX
€BPOIIEIICKIX TOCYIapCTB:

* KOJUIEKTMBHAsI COOCTBEHHOCTD;

* BceoOIIas 00s3aTeIbHOCTh TPy,

* acKeTMYeCKMii o0pa3 XU3HH;

* I[IEHTPaJU30BaHHOE pacIipeAe/ieHue MPOU3BEIeHHON ITpO-
IYKITAN.

Ecmm B eBpomelickux rocyaapCTBax APUHUUN KOAAEKMUBHOU
cobcmeeHHocmu He JIEWCTBOBAjJ, TO B MIEaIbHOM TOCyIapCTBe
OH JEHCTBYET: «paclpeaesisiTh BCe IOPOBHY M IIO CIIpaBEIUIM-
BOCTH, a TaKXKe CYACTJIMBO YIPABJSITh IEJaMM UYeI0BEYECKUMU
HEBO3MOXHO MHaye, KaK BOBCE YHUUTOXHMB YaCTHYIO COOCTBEH-
HOCThb. Ecnu ke oHa ocTaHeTcs, TO y HamOOJbIIel M caMoit
JIydIeid 4acTH JIIOAEH HaBcerma OCTaHeTCs CTpax, a Takke He-
n30exHoe Opemsi HUILETHI 1 3a00T».

Ecimm B eBpomelicKux rocymnapcTBax ApUHUun eceobuieil 005-
3amenvHocmu mpyoa He JIEWCTBOBaJ M OBUIO MHOIO IIPa3IHBIX
cocioBMIt (MOHAXM, BOMHBI, CBAIICHHUKN, XEHIIWHBI 1 Ap.), TO
B MIEaJlbHOM TOCyIapCTBe BCe paboTaioT. A Tak Kak paboTaioT
BCE, TO KaXIOMY JOCTaTOYHO paboTaTh He OoJjiee IIeCTH YacoB.

Ecim B eBpoIeiickKuX TOCyaapCTBaX APUHUUN ACKemUYecKo-
20 obpaza jcu3Hu He SIBJISUICSI YHUBEPCAJIbHBIM, TO XMTEISIM
WIIEaJbHOIO TOCYIAapcTBa — YTOIMMMALIAM IPUCYIA MWHUMAJIb-
HBbIE TOTPEOHOCTM M COBCEM HE CBOMCTBEHHO CTpeMJICHHUE K
POCKOIIN. YTONUMIIEI HOCIT OAMHAKOBYIO OIEXKIy M IIpeHeOpe-
KUTEJIBHO OTHOCSTCSI K M3IeausM M3 3o0j0Ta. M3 3omora oHu
JIeJIAl0T COCYIBI ULl HEUUCTOT U LIeNU Uil paboB'.

' Craryc paba — 3TO epemenHbiii CTATyC, KOTOPBIi MMEIOT JUIA, COBEPIINB-
LIMe MpecTyIIeHWe M B KavyecTBE HaKa3aHWUs BBIMOJHSIOLIME TSIKEJble paboThl.
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IlpunyunuyenmpasuzoeanHo2opacnpedeseHuUsnPpouU38e0eHHol
npodyKyuy 3aKiI0YaeTcsl B TOM, YTO BCE MPOM3BEACHHOE YTOIMUIA-
IIaMM HaKaryIMBaeTcs Ha CKJIamax, PacItoIOKEHHBIX B LIEHTPE KaxX-
noro ropoma. PacripenesieHne oCyIIeCTBISIETCS IEHTpaJIM30BaH-
HO, C YYE€TOM MNOTpeOHOCTEl TOM MM MHOM ceMbu. OTCYTCTBYET
Kakasi ObI TO HM OBUIO JeHEXHAasl CMCTeMa PacueToB.

HWneanbHOe rocymapcTBO MpPENCTaBISIET COOOM rocymapcTBO
CO cmewtanHoil @opmoil npasnenus. Vines Takoil cMeIIaHHOM
¢dopMBI TIpaBiieHUs Obla BbIcKa3aHa enle ITommonem m Luie-
POHOM.

l'ocymapctBeHHOE YCTpOMCTBO YTomuu — ¢hedepayuss 54 To-
ponos'.

Briciinii opraH — yTONMICKMII ceHaT u3 162 4yenoBek, —
10 TPY CTaplia OT KaXIOTo ropofa. YTONMMMCKUIA CeHAT 00CYyX-
IaeT oOIIMe [ejla OCTpOBa: IlepepaclpeaesieHre IMPOayKTOB,
paboueii CUIbI U Ip.

B xaxnoM ropoze 6000 matpuapxaibHbIX cemeil. Kaxnabie
30 cemeif M30MpaloT Ha ONMH Toi (ujapxa; B KaXIoM TOpoje
200 ¢puapxoB, KOTOpBIE CIEOAT 3a TeM, YTOOBI Bce paboTaIu.
Ectp Takke mporoduiapxu, KOTOpble M30MpaloTCs U3 Yrciia yde-
HbeIX. OguH nporodunapx npuxoautcsa Ha 300 cemeii. Bo rmase
KaXXJIOTO Topoia CTOMT KHSI3b, KOTOPBI M30MpaeTcs (puaapxamu
ropona M3 KaHIMIATOB, IMPEUIOXEHHBIX HapoaoM. OoKHOCTb
KHSI3S HECMEHsIEMa, €CJIM OH He CTAHOBUTCSI TUPAHOM.

Kusa3p 1 mpotodunapxu BXomar B ceHaT ropoaa. B kaxmom
ropoje IpOBOASATCS HapomHBIe COOpaHMS, Ha KOTOPHIX pellla-
I0TCS BaXkKHBIE Jiejla ropoja.

B maeansHOM TrocynapcTBe 3aK0HO8 Mallo, TIOCKOJIbKY HET 4JacT-
HOI COOCTBEHHOCTHU M CITOPOB, CBSI3aHHBIX C HEil. 3aKOHBI ITOHST-
HBI BCeM: «Y yTONMILIEB 3aKOHOBEIOM SIBIIIETCSI BCSIKUiA. Bemp y
HUX 3aKOHOB MaJIo, ¥ KpOME TOTO OHM ITPU3HAIOT BCAKMI 3aKOH
TeM 0oJjiee CIpaBeUIMBLIM, Y€M IIPOIIE €r0 TOJKOBAHME», «yTO-
MUHALIBI CYUTAIOT B BBICIICH CTEIIEHU HECIIPaBeUIMBBIM CBS3bIBATDH
KaKMX-HUOYIb JIONei TaKUMU 3aKOHAMM, YMCICHHOCTbh KOTOPBIX
MPEBOCXOIUT BO3MOXKHOCTD MX ITPOYTEHMS. .. ».

Kuura Tomaca Mopa «YTonus» okaszajia 00JbIIOe BIMSIHUE
Ha IIOCJIeAyIolIee pa3BUTHE COLMATMCTUIECKON ITOIUTUKO-TIpa-
BOBOI MII€OJIOTUM.

' Tlo noxcueraM uccienosareneil, B AHruu XVI B. 6bU10 Toxe 54 ropona.
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Tema6.BO3HUKHOBEHUETEOPUN
ECTECTBEHHOI'O MNMPABA
B SANAAHOU EBPOIE XVII BEKA

XVII B. B 3ananHoii EBpone — 3T0 BpeMsl paHHUX Oyp:Kyas-
HbIX peBosmonnid. [lepBoit cTpaHoi, TIe MTPOM30IILIA PEBOTIOLNS,
crana l'onnangusi. B pesynabTare HallMOHAJTBHO-OCBOOOIUTEb-
Hoil 6opwOBI [NoymaHaus ocBoboauIack OT ura deonaibHoil Mc-
MaHUM, KOTOPOE TOPMO3UJIO pa3BUTUE KamuTaiui3ma. Bropas
peBomoLMg Tipon3onuia B AHIM («Bemukumit Mstex» 1640—
1649 1. 1 «CnaBHast peBomonus» 1688—1689 rr.).

XVII B. — 3T0 BpeMsl CTAaHOBJICHUSI ropuduieckoeo (ecme-
CMBEeHHONPAaBo6020) Mupoeo33perus. (OCHOBHBIE KOMIIOHEHTbI
HOBOTO MHUPOBO33pEHUSI — 3TO TMOHSITUS €CTECTBEHHOTO IpaBa,
€CTeCTBEHHBIX 3aKOHOB, €CTECTBEHHBIX M HEOTUYXKIAaeMBbIX
MpaB 4eloBeKa, MOHSTUE JoroBopa. [Ipu momoiny 3THX TMOHS-
TUI pallMOHAJbHBIM 00pa3oM, T.e. 0e3 CChUIKM Ha 00XeCTBEH-
HOe TIpaBO, MHOTHUe (Guiocodrl 000CHOBHIBAIM TpaBa U 00SsI-
3aHHOCTU WHAWBUAOB, W TIpeAeSbl BJIACTU TocydapcTBa IO
OTHOIIIEHUIO K UHIUBUAAM.

XVII B. — a10o Bek I. I'poumsi, T. T'obbOca, Hx. JIokka,
b. CnuHo3bl, HauboJiee IPKUX MpeacTaBUTeNIel pallioHaIUC-
TUYECKOM IIIKOJIbI €CTeCTBEHHOI'O TpaBa.

6.1.YueHue lNyro M'pouusa orocypapcTee nnpaee

I'poumii I'yro ne I'poor (1583—1648) — ronaHacKuii
MBICJIUTEIb, TEOPETUK JIOTOBOPHOIO IPOMCXOXICHMS Tocymap-
CTBa M eCTeCTBeHHOro IpaBa. OCHOBaTellb HAyKH MEXITyHApO.I-
HOTO IIpaBa.
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Anoxa. Ha rompl xu3nu I'porus npuxoxpsarca Hunepnanac-
Kag peBomionust (1566—1609), kKotopast ocBoOoOmMIIa CTpaHy
OT ucMaHcKkux (peomganoB, u TpuauatuaeTHssA BoiiHa B 3amaj-
Hoit EBpome (1618—1648), koTopas mpuBeja K pacrany Cssi-
meHHoM Pumckoit umMnepun Ha 355 caMOCTOSITEJIBHBIX TOCY-
JIapCTB.

buoepagpua. Pomguncs B roanaHackom ropoxe Jenbdre, B
cembe Bbixonua u3 @panmuu. I'yro I'poumii B 11 yier cran cry-
neHToM JleliieHCKoro yHuBepcuTeTa, B KOTOPOM M3yvasl IpaBo.
B 15 ner monydmi creneHb HokTopa IpaBa B OpJieaHCKOM YHU-
BepcuteTe (Ppanums). B 1601 r. cran uctopuorpadpom Pecryo-
JINKU COEIMHEHHBIX MPOBUHLMEI. 3a yyacThe B PEIUTMO3HBIX
pacripsax ['pouuii ObUT OCyXIeH Ha MOXU3HEHHOE 3aK/IIoueHUe,
oexan Bo ®paHuuio, rae mpoxua 11 jer, moab3ysch MOKPOBU-
tenbcTBOM JlromoBuka XIII. Tlepemren Ha ciyxkOy K LIBEICKOMY
KOpOJIIO ¥ ObUT Ha3HAUYeH LIBEACKMM ITOCIAaHHMKOM Mpu (paH-
my3ckoM asope (1634 1.).

Jlozuueckoe ochosanue noAUMuUKoO-npasoeo20 yHeHus: paly-
OHAaJIM3M, TIOJIMTUYECKHUE U TIPaBOBbIE Uaen (UIoco(poB aHTUIHO-
¢t (ApuctoTenist U Ap.), MojioxkeHust CBSIIIIEHHOTO MUCAHUSL.

Ocnosénas paboma: «O TIpaBe BOMHBI U MUPa».

Coodepxcanue norumuxko-npasosozo yuenus. Ilpoucxoicoe-
Hue eocydapcmea. I'polinii orpeaensieT TpUpoay YeaoBeKa aKCh-
oMaTUYeCKH, KaKk MaTeMaTuK. B KaxkmoM ueoBeKe 3aJ0XKEHBI
societatis appetitus — colMagbHble alIeTUTHI, T.e. CTPEMJICHUE
K OOIIEHHUIO ¢ cebe TMOmOOHBIMU' . [pOIMii YTOUHSIET: JTIOASIM
CBONCTBEHHO «CTpeMJIEHUE K CIOKOMHOMY M PYKOBOAUMOMY
COOCTBEHHBIM pa3yMOM OOIIEHUIO ¢ ceOe MOIOOHBIMMU».

Ha ocHoBe st0ii akcuomsl, I'pounii BeipabaThiBaeT doeoeop-
HYI0 Meopuro npoucxoXdcoenus 20cyoapcmea, poTUBOIOCTAaB-
TSI ee TeOpUU OOKECTBEHHOTO ITPOMCXOXACHUs TOCYAapCTBa:
«TIepBOHAYAJIbHO JIIOAU OOBEAMHWINCH B TOCYAApCTBO HE IO
00XeCTBEHHOMY IMOBEJICHUIO, HO TOOPOBOJBHO, YOESOVBIIUCH
Ha OMbITe B OSCCUIMU OTAEIbHBIX PACCESTHHBIX CEMEUCTB IMpo-
TUB HACWJIUS, OTKyda OepeT CBOe MPOMCXOXACHUE IpakaaHC-
Kasl BJIacCThb». '

' Dra akcroMa 'poLMA MMeeT OMpeeseHHOE CXOICTBO C aKCHMOMOIl O MpH-
pone 4YesloBeKa APHUCTOTENsI, ISl KOTOPOro YeJIOBeK — JKMBOTHOE MOJUTHYEC-
Koe (OOIIeCTBEHHOE).
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Tlonsmue eocyoapcmea. TocynmapcTBo mpenctasisieTcs [po-
LIMI0O OCO3HAaHHBIM OOBEAMHEHUEM CBOOOAHBIX WHAWBUIOB:
«['ocynapcTBo ecTh COBEpIIEHHBI COI03 CBOOOAHBIX JIOEH,
3aKJTIOYEHHBII paan COOIIOAEHNS TIpaBa U OOLIEH MOJb3bI» .

Cysepenumem eocyoapcmea. CyBepeHUTET TOCYyAapcTBa,
T.e. BEpPXOBHas BJAacThb TrocylapcTBa, — 3TO TakKas BJacTb,
«JIECTBUS KOTOPOUl HE TOMYMHEHbI MHOW BJIACTU U HE MOTYT
OBITb OTMEHEHBbI YYXXKOH BJIACTHIO TIO0 €€ YCMOTPEHUIO».

I'pounii paznmnyaeT OOILIETO HOCUTENSI CYBEPEHUTETA — TO-
CyIapCTBO, a TAaKXe KOHKPETHBIX HOCUTEJNel, KOTOPbIMU MOTYT
OBITh KaK OHO JIMIIO, TaK W HECKOJbKO Jull. [Toaromy rocynap-
CTBa MOTYT UMETb Pa3iMuHylo (opMy MpaBieHUs, ONHAKO HU
OllHa M3 HUX HE MOXeT ObITh Ha3BaHa COBEPILIEHHON: «10O0 Ka-
Ky1o Obl (popMy TpaBiIeHUS] HU U300pEeCTH, HUKAK HEBO3MOXHO
U30exXaThb TeX WM UHBIX HEYyTOOCTB WU OMAaCHOCTEM».

Yuenue I'poiust 0 cyBepeHUTETE CBSA3aHO C €ro IMpelcTaBie-
HUEM O JOTOBOPHOM IMPOMCXOXIEHUM TOCyAapcTBa: 10 MOMEH-
Ta 3aKJIIOYEHUS] JOTOBOpa CYBEPEHUTET MPUHAJIEKUT Hapojiy,
a TMocJjie ero 3akJIloYeHUs — TOoCyIapcTBy.

Ilpaso napoda Ha Huzn0MCEHUE U HAKA3aHUe HOcumenell cy-
eepeHumema eocydapcmea. I'polMii cuMTang, YTO TOCYAApCTBO
CO3[IaHO MyTeM OOIIECTBEHHOIO IOrOBOpa, a JOTOBOPHI COIJiac-
HO TpeANUCcaHUsIM €CTECTBEHHOIO MpaBa JOKHBI COOIONaTh-
cda. U moTomy Hapoj, corjlacHO TakoOi JIOTUKE, He JOJIKEeH
UMETh TIpaBa «HU3JaraTh W KapaTh» rocylapei, KOTopble 3J10-
yIoTpebsdioT CBOeil  BJACTbIO.

OnHako Hapoq, 1o I'pouuio, Bce Xe MMeeT 3TO MpaBo, eclu
rocyaapb:

—> CTaHOBUTCS «SIBHO BpaXJeOHBbIM BCEMY HApOIy»;

—> yXe OTpeKcs OT MpecToa;

—> yTpaTuJ CBOIO BJIACTb, MOJYYEHHYIO MOJ KaKUM-JIU0O
YCIIOBUEM;

—> TIpU BPYYEHUU €My BJIACTH caM JaJl Corjiacue Ha TO, YTO
€My B M3BECTHBIX CIy4yasx MOXHO OKa3bIBaTb CONPOTUBIEHUE
u Aap.

Ilpasoeoe yuenue I'pouus. [lonamue npasa. Ilog npaBoM
I'poruii moHUMAan «mpaBuia HPAaBCTBEHHbBIX MOCTYIKOB», KOTO-
pble SABISIOTCS IS WHAWBUIOB o0s3amenvHbimu: «Bo BCsKoM

' Wnes cBA3aHHOCTU MHAMBUIOB B TOCYIApPCTBE MOCPEICTBOM OOLIMX IS
HMX TpaBa M MOJb3bl OepeT cBoe Havyasio y LluuepoHa.
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ciydyae, HeoOXoauMa O0sI3aHHOCTb, M00... HalpuMep, MpaBuia
YeCTH, He MMEIOIINE O0s3aTeIbHOM CUJIbI, HE 3aC/Iy>KUBalOT Ha-
3BaHMS 3aKOHA WJIM IIpaBa».

Knaccugpuxauus npasa. Bcenen 3a ApucrtoreneM I'poumit ne-
JIMJT TIPAaBO Ha €CTECTBEHHOE M IO3UTHBHOE (BOJIECYCTAaHOBJICH-
HoE).

B omauuue om Apucmomens, sl KOTOPOrO MCTOYHUKOM €C-
TECTBEHHOTO TIpaBa SBJIsLIach npupoda, mis I'pouust ucmounux
ecmecmeeHHo20 npaéa — paszym. EcTecTBeHHOe IpaBO — 3TO
«IIpeANUCaHUs 3IPaBOro pazymar.

Hcemounukom nosumuenoeo npasa s I'pouus sABaseTCs
60/151, KOTOpasli MOXKET OBITh YEJIOBEUECKOM M 0O0XECTBEHHOI.

I'pornii HE TONBKO MO-HOBOMY OIpPENEIn MCTOUYHUK ecTe-
CTBEHHOTO MpaBa, HO U C(HOPMYIMPOBaI MpaBuja, KOTOPHIE
MPEIIMCHIBAIOTCS 3TUM IIPaBOM KaXIIOMy PallMOHAJbHO MBIC-
JISIIIEMY MHIWBUIY:

* BO3IEPXUCH OT MPUCBOCHUS UYXKOI'O MMYIIIECTBA;

* BEPHU IOJIYYCHHYIO TOOOI UyXKYIO BElllb;

* BO3MECTU M3BJICUCHHYIO M3 3TOI BEIIM BHITOAY;

* BO3MECTH ylIepO, MPUUYMHEHHBIA MO TBOEH BUHE;

* BO3/Mail JMIOASIM 3aciIyXXeHHOe HakaszaHue (IIpecTyIICHHE
JIOJDKHO OBITH HaKa3aHo);

* JIOTOBOPHI HeoOxommMmo cobmomath (pacta sunt servanda).

[IpaBuia ecrecTBEeHHOrO IIpaBa, cuyuTan ['poluii, HEM3MEH-
HBI, KaK HEM3MEHHA caMa pa3yMHas Ipupona MHIAuBUIOB. [1o-
9TOMY €CTECTBEHHOE IIpaBO HE3BIOJIEMO M HE MOXET OBITh U3-
MeHeHo aaxe borom: «/leiicTBUTENbHO, TTOJOOHO TOMY Kak bor
HE MOXET cAejaTh, YTOOBI IBaXIbl ABAa HE PaBHSIOCH YETHI-
peM, TaK TOYHO OH HE MOXKET 3JI0 IT0 BHYTPEHHEMY CMBICITy 00-
paTuTh B OOOpO».

I'poumit — Oyp:KyasHbIii MbicauTenb. OH IpU3HAET MpaBo
YacTHOM COOCTBEHHOCTM, KOTOPOE YCTaHABIMUBACTCS, C OTHOM
CTOPOHBI, MPAaBOM MO3UTUBHBIM, a C APYroM — IIOJIydaeT 3a-
LIUTY B CWJIy TIpaBa ecTecTBeHHOTO: «[IpaBo cOOCTBEHHOCTH B
TOM BHUZE, KaK OHO CYIIIECTBYET B HACTOSIIEEe BpeMs, YCTAHOB-
JICHO BOJICH 4YejloBeKa M, OMHAKO Xe, pa3 OHO YCTaHOBJIEHO, TO
B CHJIy €CTECTBEHHOTO IIpaBa IPECTYIHO MOXUIIEHUE IPOTUB
BOJIM 4YyKOi COOCTBEHHOCTU».

Konyenyus  mexncdynapoonoeo npasa. I'poumii BBICTYITAN
MIPOTUB 3aXBAaTHUYECKUX BOWH M 3a HEOOXOAMMOCTH ITOAYM-
HSITBCSI TIPAaBOBBIM OTPAaHMYEHUSIM, €CJIM BOIHA YK€ Hayajach:
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«4l ObLT cBUAETENEM Takoro 0e300pa3usi Ha BOMHE MEXIY Xpu-
CTMaHaMM, KOTOpOe TMO30PHO Iaxe IJIsl BapBapoB, a UMEHHO:
CIUIONIb W PSAOM OepyTcs 3a OpyXkue MO0 HUYTOXHBIM TTOBOAAM,
a To ¥ BOBCe 0e3 BCSIKOTo IMOBOMIA, a pa3 HayaB BOKHY, HE CO-
OnronaloT gaxe OOXECKMX, HE TOBOPS YK€ O YeJIOBEYECKUX,
3aKOHOB, KaK €CJIM Obl B CUJIy OOILIEro 3akKoHa pa3Hy3JaHHOE
HEMCTOBCTBO BCTYIMUJIO Ha MYTh BCEBO3MOXHBIX 3JTOMESHMIA».

I'. Tpouuit Bouies B UCTOPUIO MOJUTUYECKON U MPABOBOW
MBICTM KaK OCHOBOIIOJIOXXHUK IIKOJBl €CTECTBEHHOTO IpaBa
HoBoro BpemMeHHM, OCHOBY KOTOPOIl COCTaBUJI pallMOHAIN3M.
Cy1iecTBeHHBIM sIBIsieTcs BKian ['polust B HayKy MeXmayHa-
pPOIHOTO TIpaBa.

6.2. MNonutuyeckoe y4yeHne Tomaca [0b66ca

Tomac I'oooc (1588—1679) — aHIIMIACKUI TOJIUTHYECKUIA
MBICJIUTENb, TEOPETUK «CHUJIBHOTO» TOCYIapCTBa.

Anoxa. Anrnmiickas OypxyasHas pesosonust (1640); ka3Hb
Kapna I no npuroBopy BepXoBHOIoO TpuOyHaia, CO3IaHHOTO Iap-
JaMeHTOM B 1649 r.; yupexaeHue pecnyoiuky (commonwealth)
(1649—1653); nukratypa Kpomsens (1653—1658); PecraBpa-
uus npasinenus CrioaproB — mpasienne Kapma 11 (1660—
1685).

bBuoepaghua. Ponuncs B ManbMmcOepu, B CEMbE CEIbCKOIO
cBsIieHHUKA. Ellle B 1IKosie oBiames JATUHCKUM U TPeUyecKuM
siI3bIKaMu; B 15 JieT mocTynua B oavH U3 Kojutemkein Okcdopa-
CKOTO YHUBEPCUTETA, KOTOPbI 3aKOHUYMJI CITyCTS IIATH JIET, 1MO-
JIYYUB CTeleHb OakajgaBpa MCKyccTB. CrTaj BOCIUTATENEM Chl-
Ha OIHOTO M3 aHIIMICKMX OApOHOB, YTO MO3BOJIMIO €My ITy-
TElIeCTBOBaTh MO IPYTUM eBpomneiickuMm cTpaHaMm (PpaHius,
Hranus).

Jlocuueckoe ocHoeanue noOAUMUKO-NPABOBO2O YHEHUSL.
T. T'o66c — matepuanuct. OH cuyMTad, YTO YEJIOBEK — 3TO
TeJ0 B MHpe Tel: «YenoBeK Bemb SBISETCS HE TOJNBKO (BU3M-
YeCKUM TeJIOM; OH TIPEeACTaBJIsieT co0O0il TakXke 4acTh rocymap-
CTBa, MHBIMU CJIOBAMH, YacTh MOJUTHYECKOTO Tesa. U 1o aroit
MPUYMHE €ro CleayeT paccMaTpuBaTh PaBHBIM 00Opa3oM Kak
JeJoBeKa U Kak rpakIaHUHa».

Ocnoenbte pabomor: «O rpaxnanuHe» (1642); «JleBnagaH,
WM Marepus, ¢opMa M BIacThb TOCyZapcTBa IIEPKOBHOTO U
rpaxmaHckoro» (1651).
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Codepicanue noaumuko-npaeosoeo yuenus. Konyenuyus
002060pH020 npoucxoxcoeHus 2ocydapcmea. I'od60c pas3nnyaer:
JIOrOCyIapCTBEHHOE, T.€. €CTeCTBEHHOE, COCTOsSIHME (status
naturalis) U rocymapCTBEHHOE, T.e. I'PaXXIaHCKOE, COCTOSIHUE
(status civilis).

B ecmecmeennom cocmosnuu 4enoBex AeUCTBYyeT Kak (uU3M-
YECKOe TeJI0O W PYKOBOJACTBYETCS €CTECTBEHHBIM IpaBoM (jus
naturale). EcTecTBeHHOEe MpaBo — 3TO «CBOOOAA BCIKOTO ye-
JIOBEKA MCMOJIb30BaTh CBOM COOCTBEHHBIE CWJIbI TIO CBOEMY YC-
MOTPEHMUIO ISl COXpaHEHUsI CBOE COOCTBEHHOU INPUPOMIHI, T.€.
COOCTBEHHOM XXW3HM U, CJEJ0BaTeJbHO, CBOOOJA NenaTh BCe
TO, YTO TIO €r0 COOCTBEHHOMY CYXIEHUIO U PA3yMEHMIO SIBJIsI-
ercsi HauboJiee MOAXOASIIUM Il 3TOTO CPEACTBOM».

EctecTBEHHOE COCTOSSHME — 3TO COCTOSIHME BOMHBI BCEX
npotuB Bcex (bellum omnium contra omnes), COCTOSIHUE I1O-
CTOSTHHOTO CTpaxa 3a CBOIO XXWM3Hb.

OnHako JIoASM MPUCYILL ecrmecmeertblil pa3ym, KOTOPbIiA UM
MPEeANUChIBAET CJEeI0BaTh ecmecmeeHHbiM 3akoHam  (leges
naturalis) — HEeM3MeHHBIM U BeyHBbIM. EcTecTBeHHbIN 3aKoH (lex
naturalis) — «HaliieHHOE€ pa3yMoOM 00lliee IpaBWIO, COIJIACHO
KOTOPOMY Y€JIOBEKY 3alpeliaeTcsl AejaThb TO, YTO MaryOHO IJist
€ro XXM3HW WIM 4TO JIMIIAET €ro CPEeJCTB K €€ COXpaHEHUIo, U
yIycKaTb TO, YTO OH CUMTAET HAWIYYIIMM CPENCTBOM IS CO-
XPAHEHMUS KU3HU».

l'o06c pasnuuaeT mpu @GYHOAMEHMAAbHBIX eCMEeCINB8eHHbIX
3aKoHa:

1) «cnempyeT uckarb MuUpa U CJIEAOBaThb eMy» (3aKOH Kak
uens);

2) «B CJlyyae coIIacus Ha TO JPYTUX JIOLel NOIKHO COora-
CUTBbCS OTKa3aThCs OT MpaBa Ha BCE BEIIM B TOM MEpe, B KaKOM
3TO HEOOXOJMMO B MHTEpEcax MuUpa U CaMO3allUThbl, U TOBOJIb-
CTBOBAaThbCSl TaKOW CTEIMEHbIO CBOOOJBI MO OTHOILIEHUIO K JIpYy-
UM JIIOJSIM, KaKyl0o OH JOMYCTWUJI Obl y APYTrUX JIOAEH IO OT-
HOILLIEHUIO K cebe» (3aKOH Kak cpedcmeo). OTKazaThCsl OT IIpaBa
Ha Bce BelllM — 3TO Mg ['o066ca 3HAUUT «ympa3gHUTh OOII-
HOCTb MMYILIECTBa» U YCTAHOBUTb IMPaBO COOCTBEHHOCTU, OT-
CYTCTBHME KOTOPOIO B €CTECTBEHHOM COCTOSIHUM — IPUYMHA
«BOWHBI BCEX MPOTUB BCEX»;

3) «I0AM AOKHBI BBITIOJHSATH 3aKJIIOUYEHHBbIE UMM COrJlallie-
HUS1, 0€3 Yero comiaileHusl He UMeI0T HUKAKOro 3HaYeHus» (3a-
KOH Kak dose).
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Bce ecrecTBeHHBIe 3aKOHBI, B MOHMMaHuU ['066ca, — 3TO
MOpaJIbHbIE 3aKOHBI, OHU <«BCETAa M Be3le OOSI3BIBAIOT JIIOACH
rnepen BHYTPEHHUM CyIOM, WIM CYIOM COBeCTH». YToOBI 3T
3aKOHBI BBHIITOJHSJIUCH 6ceMil, a HE TOJIBKO MOPAJbHBIMM JINY-
HOCTSIMM, HeoOXommma obuwas oas ardeii eaacms. YToOBI yc-
TAaHOBUTb 2my ob0wylo 041 6cex 64acmb, HEOOXOIMMO, YTOOBI
«IIOOY Ha3HAYMJIM OMHOTO 4YejIoBeKa MM COOpaHue JIoAei, KO-
TOpBIE SIBUJINUCH OBl MPEACTaBUTEIISIMU UX JIMIIA».

Kaxnpiii moBepsieT HOCUTENIO OOIe BJIAaCTU IeaaThb BCe,
YTOOBl OOECIICUUTDH 00wuil Mup u OezonacHocmsp, M KaXKIbIi
MOTYMHSCTCSI HOCUTEIIO 3TON BIACTU: «DTO OOJBIIE, YEM CO-
rJlacue Win eOUHOIyIIne. DTO pealbHOe €AIMHCTBO, BOILIOIIEH-
HOE B OIHOM JIMIIE ITOCPEICTBOM COIJIALIEHUs, 3aKJIIOYEHHOIO
KaXIIbIM YEJIOBEKOM C KaXKIbIM IPYTUM...».

Ompuuyanue npasa UHOUBUOO8 HA CONPOMUBAEHUE 20CYOap-
cmey. IHAMBUABI 3aKIIOYWIM JOTOBOP APYT C APYTOM O ITOMYM-
HEHMU CYBepeHy, a He OTHE/IbHBIE JOTOBOPHI ¢ HUM. IloaTomy
110 OTHOIICHMWIO K KOHKPETHOMY MHIMBUIY CYBepeH HE MOXET
HapyILIUTh OJOroBOp. Bce, 4To OBl CyBepeH «HU nejaj, He MO-
JKEeT OBITh HEIPaBOMEPHBIM aKTOM II0 OTHOIIEHUIO K KOMY-
MO0 U3 CBOMX MOIAAHHBIX, U OH HE MNOJDKeH KeM-TM00 U3 IT0oC-
JIETHUX OBITh OOBMHEH B HECNpaBeUTMBOCTH». ClemoBaTeIbHO,
HU OIWH CYBEPEH «HE MOXET OBITh ITO IpaBy Ka3HEH MU KakK-
HUOYIb MHAYe HaKa3aH KeM-JIM00 M3 CBOUX IMOMIAHHBIX».

TocymapctBo mpencrasiisieTcs: 1000Ccy MEHBIIMM 3JIOM IS
Jmofeii, yeM ero orcyrcrBhe: «IlojloxkeHMe denoBeKa HHMKOTIA
HE MOXeT ObITh 0€3 TOro WiuM APYroro HeymobCcTBa, WM Be-
JIMYaiIIue CTECHEHMS, KOTOpPbIe MOXET WMHOINA WCIBITHIBATh
HapoI IIpY TOM WM MHOKW (opme IpaBieHUs, €aBa YyBCTBU-
TEJAbHBI MO CPAaBHEHMIO C TeMU OCACTBUSIMU U yXacalollUMU
HECYaCTbSIMU, KOTOPBIE SIBIASIOTCS COYTHUKAMM TPaXIaHCKOM
BOWHBI, WX C TEM pPa3Hy3daHHBIM COCTOSSHHMEM Oe3BJIacTus,
KOraa JI0AY He TTOTYMHSIOTCS 3aKOHaM 1M He MPU3HAIOT Hal COo-
00lf HUKAKOU MPUHYIUTEIbHOU BJIACTU, yAEpP>KMBAIOLIEH MX OT
rpabexeil U aKTOB MeCTHU... Ecau coxpaHUThb Takoe BceoOlee
MpaBO COIPOTUBJIIEHMS, TO OYIET YK€ He rocyaapcTBo, HO Oec-
NOPSIAOYHAS TOJMA, KaK Y [AKIIONOB».

Knaccugpukauus gpopm npasnenus eocydapcmea. Kpurepu-
eM KiaccuduKaluu CIYXUT MPUHALIEXHOCTh CyBEepEHUTETa U
MPUTOJHOCTH (hOPMBI MpaBiieHUs 7151 obecriedeHrsi 6e30MmacHo-
CTU JIIOLEN.
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T'000c BBIIEIISIET Mpu hopmbl npasaeHus 20cy0apcmea:

* MOHAapXWIO;

* apUCTOKPAaTHUIO;

* IEMOKpPaTHIo.

Monapxus — Takas dopma IpaBieHHUS TroCyaapcTBa, IIpHU
KOTOpOIi OOIlIMe MHTEPEChl OOJbIIE BCETO COBMANAIOT C YacT-
HBIMU MHTepecamu: «borarcTBo, cuia 1 ciaBa MoHapxa oOyc-
JIOBJIEHBI OOTaTCTBOM, CWJIOM M CJIaBOM €ro ITOIIaHHBIX».

Apucmokpamuss — Takas ¢opma IIpaBJIeHHUs TOCydapcTBa,
MpU KOTOPOM «BEPXOBHAsI BJIACTh NPUHAMIEXKUT COOpPAHMIO
JIMIITb YaCTU TPaKIaH».

Jemoxpamus — Taxkas ¢opMma IpaBiIeHMSI TOCyIapcTBa, IIpu
KOTOpPOI1 BepXOBHAasl BJIACTb IPUHAIJIEKUT COOPAHUIO BCEX.

['060c cuuTaeT HEOrpaHMYEHHYI0O MOHAPXUIO IIPEAIOYTH-
TeIbHOI (hOpMOIi TIpaBiIeHUs TOCYIapCTBa IJis OOecCIeueHUs
0e30MacHOCTH JIIOMIEH, ITOCKOJIbKY OJ1aro MOHapxa TOXIECTBEH-
HO OJlary TocymapcTBa. ,

Obpas eocydapcmea. I'ocynapCTBO IIPEACTABISIETCS €My UC-
KYCCTBEHHBIM YEJIOBEKOM OIPDOMHBIX pa3MepoB — Jlesuagha-
Hom. JleBuadhaH — 3TO MOpPCKOE UydOBHIIE, O KOTOPOM COOO-
maetcss B buomuu. Teno JleBnadaHa MOKPBITO YelTyiKaMU,
Kaxmass U3 KOTOPBIX CHUMBOJIM3UPYET I'paXkaaHWHA TOCyIapCTBa,
a B pyKax — CHMMBOJIbI rocygapcTBeHHol Biactu: «M0o mckyc-
CTBOM cO3daH TOT Benukuii JleBuaaH, KOTOpBII Ha3bIBaeTCS
rocygapcTBoM (110 JIATBIHM Civitas) M KOTOPBIA SIBJIIETCS JIMIIb
HWCKYCCTBEHHBIM YEJIOBEKOM, XOTS U 0oJiee KPYITHBIM 110 pa3Me-
paM u OoJjiee CWIIbHBIM, Y€M €CTECTBEHHBIN YeI0BeK, ISl OXpa-
HBI ¥ 3alIUThl KOTOPOTO OH OBUI CO3IaH».

I'060c mpoBOAWT aHAIOTMM MEXIY TOCYIapCTBOM KaK MC-
KYCCTBEHHBIM Y€JIOBEKOM 1 YEJIOBEKOM KaK TaKOBBIM:

—> BepxOBHas BJIACTh — JyIIIa;

—> MarucTparhbl — CyCTaBBHI;

—> Harpaza 1 Haka3aHue — HEpBHI;

—> 01arocoCTosIHME 1M OOTaTCTBO YACTHBIX JIMI] — 3TO CUIIA;

—> 0€30ITaCHOCTh HapoJa — 3aHSITHE;

—>CIIpaBeNIMBOCTh U 3aKOHBI — MCKYCCTBEHHBIN pa3yM U
BOJIS;

—> TpaxXIaHCKUII MUP — 3I0POBbE;

—> cMyTa — 00JIE3Hb;

—> TpaxmaHcKasl BOiiHa — CMepTb.
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b.H. UnuepuH HazBan ['060ca reoMeTpoM, HACTOJIBLKO MaTe-
MaTU4eCKu 0Opa3sHbBIMM ObLIM €ro BbIBOABI. 1'000C OTmpaBiseTcs
HE OT JAENCTBUTEIIBHON MCTOPUMU, a MCXOOUT M3 TUIIOTETUIECKO-
ro ecrtecTBeHHOTO coctostHMsI. Mmenm I'oGOca ObUTM BOCIIpWHS -
TBl OCHOBAaTeJIeM IIKOJIbI I0pUANYECKOro Imo3utubuima JIx. Oc-
TUHOM.

6.3. YuyeHue IxoHa J1okka 0 npase 1 rocynapcraee

JIxon JIokk (1632—1704) — aHIrUiACKUNA MBICIUTEND,
MEePBBLIA pagvKaIbHBIM KPUTHUK a0COITIOTHON MOHApXHMH, Teope-
TUK HEOTUYXIaeMBIX IIpaB 4eJI0BeKa, pa3leieHUs BIacTel U
3aKOHHOCTH.

Anoxa. «CnaBHag peBojoLus» 1688 . B AHIIMU, IPUHS-
e «buwing o mpaBax» B 1689 1., ycraHOBIEHUE KOHCTUTYLIM-
OHHOI MOHapXWH.

buoepagpua. Pomuncs B r. PuHrTOH, B CeMbe MOpPHCTA.
Bemmyckauk Okcdopackoro yHuBepcuteTa. JlomaniHuii Bpad u
JIIOBEPEHHOE JIMIIO OJHOTO M3 aHINIMMACKUX JIopaoB. Bo Bpemst
annmiickoil «CnaBHoii peBomoun» (1688) Haxomwics B Hu-
nepiaHaax, B smMurpauuu. B 1689 1. BepHyncs B AHIIIUIO, T
OITyOJIMKOBAJI CBOM TIPOM3BENCHUS, KOTOPhIE IIPUHECIN €My 13-
BECTHOCTb. )

Jlozuueckoe ocHoeanue noAUMUKO-NPABOBO20 YHEHUs.
OcHoBaTeIb 3MIIMPU3Ma B TEOPUM TO3HAHUS, IPEACTaBUTEIb
€CTeCTBEHHOM IIIKOJIbI ITpaBa.

Ocnoenas paboma: «JIa Tpakrara o npasiieHun» (1690).

Cooleporcanue noaumurko-npaeoeozo y4enus. Kounuenuyus
HeomuyxcoaemvlXx npaeé uenoseka. JIOKK TPU3HAET CYIIECTBO-
BaHME €CTECTBEHHOTIO, T.€. JOTOCYIapCTBEHHOrO, COCTOSIHUS. B
9TOM COCTOSIHUM CYIIIECTBYET PaBEHCTBO MHIWBUIOB B O0Iama-
HUJ TIPaBOM Ha X13Hb, CBOOOLY, COOCTBEHHOCTb.

XKuzHb, cBoboma M COOCTBEHHOCTb — BOT mpuada ecme-
CIMBEHHbIX U Heomuydcoaemuvix npae yeasosexka 1o JIokky.

Kpumuxa abcorromnoii monapxuu. AOCOIIOTHAST MOHaPXUsI
HecoemMecmuma ¢ epaicoancKum oouecmeom 1 He MOXET ObITh
BooOI1Ie opMoii rpaxkmaHckoro IpabieHus. «Llemb rpaxmaHc-
KOTo OO0IllecTBAa COCTOUT B TOM, YTOOBI M30eraTh M BO3MEIIATh
T€ HEYIOOCTBAa €CTECTBEHHOIO COCTOSIHUS, KOTOpble Hen30exX-
HO BO3HUKAIOT U3 TOTO, YTO KaXIbIii YETOBEK SIBIISIETCS CyIbeid
B CBOEM COOCTBEHHOM JIEJIe».
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Konyenyusi 002060pHoeo  npoucxoxcdenus 2ocydapcmad.
l'ocymapcTtBo cozmaeTcs ISl TIPEOIOJICHMSI HEIOCTAaTKOB ecTe-
CTBEHHOT'O COCTOSIHMS ITyTeM 3aKJII0YeHUS OOIIECTBEHHOTO J0-
roBopa: «JIromy BCTyHamT B COIIAIIEHUE C APYTMMU JIIOABMU
00 o0beAMHEHWMW B COOOIIECTBO AJsSI TOro, 4TOObI yAOOHO,
MHUPHO COBMECTHO XWTh, CIIOKOHO IIOJIB3YysSICh CBOE COO0-
CTBEHHOCTBIO M HAaXOIsICh B OOJbINEl 0€3011aCHOCTH, YeM KTO-
JIM0O0 HE SIBJISIOIIAICS YWIEHOM OOIIECTBa».

3aKmodeHre OOIIECTBEHHOTO TOTOBOPa MO3BOJISIET IPEOA0IETh
HEIOCTATKM TOTOCYIapCTBEHHOIO COCTOSIHYS, TP KOTOPOM:

1) «<HeT yCTaHOBJIEHHOI'O, ONPEACIEHHOIO, M3BECTHOIO 3aKO-
Ha, KOTOpBIi ObUT OBl MpM3HAH M JOMYIIEH MO O0IIeMy COIJia-
CHIO B Ka4eCTBE HOPMBI CITPaBEIJIMBOCTA 1 HECIIPaBELJIMBOCTI

2) «HET 3HAIOIIETO M OECIIPUCTPACTHOIO CYIbU»;

3) «He JOoCTaeT 4acTO CWJIbI, KOTOpasl Morjia Obl IMOAKPEIUTh
W TIONIEPKATh CIIPaBeMJIMBbINA IIPUTOBOP U IPUBECTU €0 B HC-
MOJTHEHUE».

DTN HEAOCTAaTKU He ITO3BOJISIIOT MHIMBHUIAM OOECIEYMTH
CBOIO YaCTHYIO COOCTBEHHOCTb — ONHO M3 (DyHIAMEHTaJbHBIX
17151 JIOKKa eCTEeCTBEHHBIX IPaB YeJIOBEKa: «BEJIMKOI U TJIaBHOM
Lebl0 OOBbEAMHEHUS JIIOAeil B rocymapcTBa U Ilepeaadyd MMU
ce0s1 Mof, BJIACTh IPAaBUTEILCTBA SIBJISIETCS COXpaHEHME MX COO-
CTBEHHOCTHU».

Konuenuyus oepanuuenus eocydapcmeennoil éracmu. s
obecIieyeHUs] TpUAIbl €CTECTBEHHBIX M HEOTYYXKIAeMBIX IIpaB
YyeJoBeKa HEeOOXOAMMO CJIemylolee.

1. OrpaHMYUTh 00BbEM 3aKOHOMATEIHPHON BIaCTU. 3aKOHOIA-
TeJIbHAsI BIACTh:

—> He MOXET OBITh «a0COJIIOTHO IE€CTIOTUYECKOIl B OTHOIIIE-
HUU XU3HU U TOCTOSTHUSI HApoaa»;

—> «HE MOXEeT JIUIINUTh KaKoTro-1100 YeoBeKa Kakon-1moo™
YacTHU €ro COOCTBEHHOCTH 0O€3 €ro COIachsi»;

—> «3aKOHOJaTeJIbHasl BJIACTb IIPEICTABIISICT COOOM JHUIIIb
IIOBEPEHHYIO BJIACThH»;

—> «3aKOHOJATEeIBHBIN OpraH He MOXET IepeaaTh IpaBo M3-
IlaBaTh 3aKOHBI B YbM-JIMOO0 Ipyrue pyku. Bemb 310 mpaBo, mo0-
BEpEHHOE HAPOIOM ...».

2. PaznenuTh rocyaapCcTBEHHYIO BJIACTb. «3aKOHOIATEJIbHYIO
W UCIOJIHUTENIPHYIO BJIACTh YacTO HAIO pasmensiTh». OcTaHO-
BUMCSI TIOIpOOHEee Ha TEOpUM pas3lesieHus] BlacTeil.
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JIOKK BBIAEIISIET TPU BIACTH:

1) 3akonodamenvryro;

2) UCNOAHUMENbHYIO;

3) gpedepamusnyro.

3aKoHOAaTe/IbHAsl BIACTh JAEWCTBYET HEMPOJOIKUTEIbHOE
BpeMsi. McnomHuTenbHas U (eaepaTUBHAS BIACTU AENCTBYIOT
HETPEPBIBHO, TaK KaK TpeOyeTcsl MTOCTOSHHOE UCITOJHEHUE 3a-
koHOB. DefepaTBHAs BIACTh — 3TO UCITOJIHUTEIbHASI BJIACTD,
KOTOpasl pellaeT BOMPOCHI BHEIIHEN MOTUTUKMU.

YV x. Jlokka pazdesenue eéaacmeii — 3mo conoouyuHeHue
éracmeil. 3aKOHOIATENIbHAS BJIACTD SIBJISIETCS BEPXOBHOM MO OT-
HOILIEHUIO KO BCEM APYIrMM BHIAM BJIACTH.

Ilpaso napoda na conpomuenenue 3aK0HO0AMeENbHOU 61aC-
mu. CyBepeHUTET NMPUHAIJIEXKUT HApOLy, KOTOPHI COXpaHSIET
3a coboii mpaBo Ha BoccraHue: «CoOOIIECTBO MOCTOSIHHO CO-
XpaHSIET BEPXOBHYIO BJIACTD IJISI CIIACEHMS Ce0S OT MOKYILIEHUIA
KOO YTOIHO, JaXe CBOMX -3aKOHOJATENIeN, B TeX C/Iydasix, KOr-
Jla OHU OKAaXYTCsl HACTOJIBKO DIIYITBIMM WJIM HACTOJILKO 3JIOHA-
MEPEHHBIMU, YTOOBI CO3[aBaTh U OCYIIECTBISITH 3arOBOPHI
MPOTUB CBOOOIBI Y COOCTBEHHOCTU TMOAJAHHOTO».

Konyenuus 3axonnocmu. DTta KoHnenmust y JIokka Kak ObI
COCTOMT U3 JABYX YacTei.

1. CooTHollleHrEe 3aKOHA M CBOOOALI. CBOOOIA — 3TO XM3Hb
B COOTBETCTBUU C HOCMOSHHbIM 3aKOHOM; 3aKOHOM, 00WUM 045
Kadcdoeo B OOILECTBE; 3aKOHOM, YCMAHOBACHHbIM 3AKOHOOA-
meabHOUl éaacmbio, CO3laHHON B obulecTBe. M HakoHel, cBoOO-
Ja — 3TO BO3MOXHOCTbH CJIE€IOBATh CBOEMY COOCTBEHHOMY Ke-
JIAaHWIO BO BCEX CJIydyasix, KOIJA 30 He 3anpeujaem 3aKoH.

2. PaBencrBo Bcex mepen 3akoHoM. «[IpecTymarh mpenesb
BJIACT HE MMeEET IpaBa HY BBICOKOIOCTABJIEHHOE, HU HU3IIEe
JOKHOCTHOE JIMIO; 3TO B PaBHOI CTENEHUW HENPOCTUTEIHHO
KaK KOpOJIIO, TaK U KOHCTEOIIO».

KoHuenuga HeoTuyXIaeMbIX €CTECTBEHHBIX IpaB YeJIOBeE-
Ka, paspaboraHHas JIOKKoM, ObLIa BOCHpPHUHATa TOMacoM
IxeddepcoHoM, MOArOTOBUMBIIMM MpPOekT Jeknapauuu Hesa-
Bucumoct CIIA (1776) m HMCIONB30BAaBIIUM JIOKKOBCKYIO
TpUaay €CTeCTBEHHBIX IMpaB 4ejoBeka (KM3Hb, CBOOOAA, COO-
CTBEHHOCTb), HO HECKOJIbKO B JIPYroi peaakiuu ((KU3Hb, CBO-
0oma, cTpeMJIEHUE K CYACThIO).

B nanbHeiiiem Teopusi pasmejeHus: iaacteil Jlokka Oblia
pa3BuTa MOHTECKbLE.

Tema7.MOJINTUKO-NPABOBASA MbICJ1b
BO ®PAHLIAU XVIII BEKA

B XVIII B. Bo ®paHLIMM MHTEHCUBHO (DOPMUPYETCST TpaxkK-
JaHCKOe OOIIeCTBO, BAXXHEUITNM WHCTUTYTOM KOTOPOTO CTaHO-
BHUTCS 00IeCTBEHHOe MHEeHHMe. BO3HMKIAa «KpUTHYecKass Mac-
ca» 00pa30BaHHBIX JIIOJCH, KOTOpPBIE CTaJM IOABEPraTh CYIY
pasymMa M CIIpaBeUTMBOCTU WCTWHEI, JOCTaBINHWECS WM B Ha-
CJIeICTBO U3 MPOILLIOro. AGCOMIOTHAs MOHAPXMSI, PETUTUO3HBIN
(aHATU3M paccMaTpHUBAIOTCSA yXe KaK aHAXPOHU3MBI MCTOPHMU.
Hacrymn Bex IlpocBemieHus.

®pannusa 1o Bennkoit peBomonuy mpeacTabisiia coboit co-
CJIOBHOE OOIIIECTBO: Ha ABAANATh MSITh MUIIMOHOB YEIOBEK —
YeTBIPECTa THICSY TPUXOAUIIOCH Ha ITBOPSTHCTBO, CTO TPUAIIATH
THICI'Y — Ha IYyXOBCHCTBO, OCTAJIbHBIE COCTABIISIM TaK Ha3bl-
BaeMoe TpeThe coclioBue. [lepBrle nBa COCIIOBUS OBLTH TTPUBHU-
JIETUPOBAaHHBIMM WM He TUIATUJIM HAJIOTOB (ITOfaTeif), a TpeThe
COCJIOBUE ObLIO OecrpaBHBIM, MOJATHBIM.

B 10 Bpems Bo DpaHiuym GopMUPYIOTCS 08a meueHus no-
AUMUKO-NPABOBOI MbICAU. DTO:

* npoceemumenu (Bonbrep, MoHTeckbe, Pycco), ux uneamn —
IIapCTBO pa3yma (YCTaHOBJIEHUE OYp>Kya3HOTO IIPaBOITOPSIIKA),
KOTOpbII Obl MO3BOJIUI 0OECMeurnTh CBOOOAY MHAMBUAAM Oja-
romapsl 3aKOHaM, KOTOpbIe TOJDKHBI OBITh BceobOmmmu. Ha cMe-
Hy NpaBy COCJIOBHOMY KaK COCJIOBHOW MPUBWJIETHU AOJKHO
OBIIO TIPUUTH (popMaTbHOE PaBEHCTBO BCEX Iepel 3aKOHOM.
@paHIy3cKHe TPOCBETUTEIM KPUTUKOBAIM aOCOTIOTHYIO MO-
HapXWIO, TIPOTUBOITOCTABIIAA €if MO0 KOHCTUTYIIMOHHYIO MO-
Hapxuio ¢ pasaesieHueM Biacteil (Bombrep, MoHTecKbe), 1100
pecnyonuky (Pycco);
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* TIPESACTABUTEIN KOMMYHUCMUYECKOL NOAUMUKO-NPABOBOLL
moicau (Menbe, Mopemau u baded). dng Hux umeansom ObLI
KOMMYHU3M — CTpPOM, KOTOPBIIA COOTBETCTBYET <«IIpUPOJIE 4e-
JIOBEeKa» U KOTOPBIi OCHOBAaH Ha MPUHLIMIIAX BceoOlleil 0bsi3a-
TEJBbHOCTU TpyAda U OOILIECTBEHHON COOCTBEHHOCTH.

7.1. NMonutukKo-npaBoBas nporpamma Bonbtepa

Boabrep (®pancya Mapu Apys) (1694—1778) — dpan-
LY3CKUIl mucaTedab U ¢unaocod. BeicTynmun ¢ pagukaibHOMI
KPUTHKO CyeBepMil, peIMTUO3HON HETePNMUMOCTU, TUPAHUU U
HeCIpaBeUIMBOCTU CYILIECTBYIOIINX 3aKOHOB.

Inoxa. Bex IlpocBemenus. BoabTep Tak OLIEHWI BpeMsl, B
KOTOpOM OH XuJ: «OmIHO M3 OrpOMHEMINNX MPEUMYIIECTB Ha-
1IEr0 BeKa — MHOXECTBO OOpa30BaHHBIX JIIOJEH, JIETKO TIepe-
XOASIIMX OT IIMIIOB MaTeMaTUKU K 1[BETaM MO33UMU...».

buoepagpua. Ponuncss B ceMbe IapUXCKOro HoOTapuyca.
Eme Bo BpeMst 00yueHUsI B ME3YUTCKOM KOJUIEAXE MPOSBUI He-
3aypsSIIHBIN TUTEpaTYpHBIA TajlaHT. M3ydeHue TpaBa B TeUeHUeE
HEKOTOPOTro BPEMEHM OBbLIO JUIIb JAHBIO YBaXXEHUS K COBETY
OTLA, HO B NAJIbHEHIIEM HU OOVH IPYroM pOI 3aHATUN, KPOME
JINTepaTYpHOTO TBOPYECTBA, TaK M He 3auMHTepecoBanl Bosbre-
pa. Ero o6iuuuTeNbHbIe CTUXOTBOPEHUS TMPUBEIU K TOMY, UTO
B 1717 1. oH OBIT 3aKJII0YeH B bacTuiuio, rae mpoBea OOUMHHAMI-
LaTh MecsleB U 3aBeplimy paboTy Han Tpareaueil «Dmurm», B
KOTOpOIi BBICMEsIT Lapeil U xpeuoB. B Havyanme 1726 r. mociie
HOBOTO, Ha 3TOT pa3 IBYXHeIEJbHOTO 3aKjiwueHus B bacTtu-
o, Boabrep ObLT BeiciaH n3 ®paHLMKM U B TeUeHHUE ABYX JIET
XU B AHIIMU. Pe3yiabTaToM IpeObIBaHWSI B AHIIMU CTalu
«®unocodpckue nucbMma» (1733 r.). DTa KHUTrA oA CIIyCTS
Obl1a OCyXXAeHa MapMKCKUM MapjJaMEeHTOM Ha COXCKEHME Kak
«IIPOTUBHAS PEJIUTUU, JOOPHIM HpaBaM U BiacTu». B 1730-e I
ObLT HamucaH «MeTadu3nyeckuil TpakTaT», B KOTOPOM BIIEp-
BBl CUCTEMHO M3JIOXEHBI ero (puiaocodpckue nieu.

Bcio cBoto xu3Hb BonbTep ocraBajicsl 3allUTHUKOM CBOOO-
IIbl, BEpPOTEPIUMOCTHU, CIIPaBEIMBOCTH, MPOTECTOBA IPOTUB
¢axToB 0e33aKOHUS.

Jlocuueckoe ocHoeanue nOAUMUKO-NPABOBO20 YHECHUA.
MupoBo3z3peHne Bosbrepa OKOHYATENBHO CIIOXUIOCH B AHT-
JIUM BO BpeMEHa ero M3rHaHusl. AHIIMcKast JubepajibHas IMo-
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JIUTUYECKAs CUCTeMa U BEPOTEPIUMOCTb CTAHOBSITCS IJISI MbIC-
JIUTENST peaibHbIM MPUMEPOM Pa3yMHOI'O CTpPOSI.

OcHosnbie pabompr: «Dunocodckue nucbMma», «Metadu-
3MYEeCKUii TpakTaTr», «KomMmeHTapuii K "Iyxy 3aKOHOB"».

Coodepocanue noaumurko-npaeogoeo yuenus. Bomsrep —
MpeACTaBUTE/Ib LIKOJbl €CTeCTBEHHOTO MpaBa. OH MpU3HAaeT 3a
KaXIbIM MHIWBHUIOM HEOTUYXXIaeMble €CTeCTBEHHBIEC ITpaBa:

* cBoOO#Yy;

* COOCTBEHHOCT®D;

* 0€30MacHOCTh;

* pPaBEHCTBO.

BoabTep cumTan, 4yTo KaXIblii yeOBEeK He JOJKEH 3aBU-
CeThb OT Ybero Obl TO HU ObLIO MpousBoja: «CBoOOma COCTOUT B
TOM, YTOOBI TTOAYMHSTBLCS TOJNBKO 3aKOHAM».

Kaxnaplii MeeT TpaBo pacropskaThCsl O CBOEMY YCMOTpe-
HUIO YaCTHOM COOCTBEHHOCTBIO, TaK KaK «COOCTBEHHWYECKMIA
IIyX yIBauBaeT CUJIbI YeJIOBEKa».

KaxnomMy nmpuHagiexuT ceoboda Ha mpyd, T.e. BOZMOX-
HOCTb «ITpoJaBaTh CBOI TPyl TOMY, KTO 3a HEro JAaeT HauOOJIb-
LIYI0 T1aTy, MO0 Tpyd €CTh COOCTBEHHOCTb TeX, KTO HE HMeeT
HMKAKOi COOCTBEHHOCTH».

Kaxapliit uMeeT npago ra ceobody cosecmu, IO3TOMY TIPaBO
Ha HETePIUMOCTb IO OTHOIIEHUIO K MHOBeplaM Bonbrep He
npusHaBal: «[IpaBo, oCHOBaHHOE Ha HETEPIIMMOCTHU, — IUKOE
U HeJleTioe; 3TO IMpaBO TUTPOB, HO AaXe elle cTpalliHee, MO0
TUTPBI PBYT CBOIO XXEPTBY Ha KYCKHU TOJBKO IIJISI TOTO, UTOOKI €
CBhECTh, @ MBI MCTpeOJIsieM ApYT Apyra corjacHo maparpady».

K uucny ecrecTBeHHBIX TpaB BojbTep OoTHOCWI U pagew-
cmeo: «Bce moau poxkaalTcsl paBHBIMU»; «KaXXIbIi YeIOBEK B
[IyOUWHEe AYIIM MMEET IPaBO BEpUTh, UTO OH TOJHOCThIO paBeH
JIPYTUM JTIOASIM».

Ho onHoBpemeHHO BonbTep Ha3biBand paBEHCTBO «CaMbIM
XUMEPUYECKUM COCTOSIHUEM», UMesl B BUAY HEBO3MOXHOCTH
COLIMAJILHOTO U TOJMTUYECKOTO PAaBEHCTBA MEXIY JIOAbMMU.

EcrtecTBeHHBIE TIpaBa MpeANKMCaHbI JIOASM €CTeCTBEHHBIMU
3aKOHAMM, OOIIUI CMBICI KOTOPBIX CBOIMTCSI K TOMY, YTOOBI
«HE JeJlaTh 3J1a IPYroMy W HE pajioBaThCsid TakoMy 3iy». Ecre-
CTBEHHBIE 3aKOHBI — 3TO CIIPaBEIJIMBOCTb, KOTOpasi, MO MHe-
Huto BonbTepa, ykazaHa JiomsM TPUPOION U «3aredyaTiicHa B
Hamwmx cepauax». C ecTeCTBEHHBIMU 3aKOHaMU, cuuTan Bonb-
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Tep, «JIOIM BCEr0 MUpa NOJKHBI ObITh COIJIACHBI, BOMPEKU TEM
3aKOHaM, UYTO Y HUX €CTb».

Hapsny ¢ ecmecmeenubimu 3axkonamu, ¢dbunocod BbIAETSET
no3umueHvle 3aKOHbl, HEOOXOAUMOCTb KOTOPBIX OOBSCHSIET
TE€M, UTO <TI0 3JIbI».

ITo3uTHBHBIE 3aKOHBI Pa3UYAIOTCS IO CBOEMY CoOjaepxkKa-
HUI0, HO 06e3 3aKOHOB HEe MOXET CYyIleCTBOBAaTb HU OMHO OOIIe-
CcTBO: «DbBOJIBIIMHCTBO 3aKOHOB TakK SIBHO cebe MpoTHBOpeYar,
YTO MaJI0 MMeeT 3HaueHUs], KAKUMU UMEHHO 3aKOHaMU YIpaB-
JIIeTCsl TOCYIapCTBO, HO NEMCTBUTENbHO OOJbIIOE 3HAUECHHUE
WMeeT BBITOJHEHUE pa3 MPUHSTHIX 3aKOHOB».

[Mo3uTuBHBIE 3aKOHBI MPU3BAHbI FAPAaHTUPOBATh E€CTECTBEH-
Hble MpaBa yesjoBeka. MHoOrve Mo3WTUBHbBIE 3aKOHBI MPENCTaB-
Jsuuch dunocody HecnpaBeAIMBLIMU, BOTUIOLIAIOIIMMHU JIUIIb
yeJoBeYeCKre HeBexXecTBO. BojbTep mucai: «3akoHbl JIIOOOTO
pona, mpeaHa3HaYeHHbIE ObITh JIEKAPCTBOM AYIIW, MOYTU BCIO-
Iy COCTaBJIeHbI LIapjaTaHaMU, JieyalllMMU Hac TMOJIyMepaMHu,
HEKOTOpble M3 3TUX LIapJjaTaHOB IMPOMUCHIBAIOT HaM SIAbI»;
«MCTUHA BCIOAY OJIHA, 3aKOHbI Xe MeXIy co0Oil pacxomsiTcs;
MO3TOMY OOJIBIIMHCTBO 3aKOHOB HE CTOSIT IOMaHOTO TpOIla».

BosabTep mpenjaran cxkeub cTapble 3aKOHbI, TPOHUKHYTHIE
BOJIIOHTApU3MOM, M HalMcaTb HOBbIE, MPAaBUJIbHbIE 3aKOHBI:
«BbI X0TUTE MMETH XOpolliue 3aKOoHbI? Torma COXIuTe crapble
U co3faiiTe HOBbIE».

BonbTep BBICTYHan ¢ OeCHOIIATHONW KpumuKoll y20108H020
3aKoHodamenbcmea, KOTOPOe B TO BpeMsi ObUIO OCHOBAaHO Ha
MHCTUTYTax MbITKU U CMEPTHON Ka3HU: «CinabocTh pasyma u
HeJIOCTaTKM HallMX 3aKOHOB €XETHEBHO JAlOoT O cebe 3HATh;
OIHAKO HX yOOXECTBO KaK HUKOrIa OOHapyXHMBaeTcsl B TeX
clyyasix, Korja OOJIbIIMHCTBOM BCEro B OJWH TOJOC Cyd OT-
MpaBJisieT rpakIaHMHA Ha Ka3Hb KOJECOBaHUEM».

Paccyxnenuss Bosnbrepa u ero coBpeMeHHMKa bekkapus
BO3IENCTBOBAIM Ha OOIIECTBEHHOE MHEHUE U CIIOCOOCTBOBAIU
MOJIEPHU3ALIMU CUCTEMbl €BPOIECKOro YrojIOBHOTO IMPaBOCYy-
nusi. BoapTep mporecToBana MpoTUB (PaKTOB 0€33aKOHMS U Cyned-
HbIX OLIMOOK, TpeboBal MepecMOTpa MPUTOBOPOB U BOCCTAHOB-
JIEHUs1 TOOpOro UMEHM JIIoJel, MOCTPaAaBIINX OT PEIUTMO3HOTO
danatusma cymeit. Bonbrep nobuics B 1762 r. onpasmanust Ka-
nacoB, a B 1764 . — CHUpBEHOB.

Bonbrep kpumukosanr mupanuro kak gopmy npasreHus, Ti-
paH Uil HEro — 3TO «IPaBUTENIb, HE MPU3HAIOIIMN UHBIX 3aKO-
HOB, KpOME CBOHUX MPUXOTeH, MPUCBaMBAIOIIMI HWMYILIECTBO
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CBOMX TOAJAHHBIX, a 3aTeM BepOYIOIIMII WX B BOWCKO, YTOOBI
OTHUMAaTh COOCTBEHHOCTb y coceneii».

Bonerep — nponoeednuk udeii «<npoceeujenno2o abcoaromus-
Ma», OKa3aBILIMX OOJIbIIIOE BIAMSIHAE HA MHOTUX €BPOMNENCKUX MO-
HapxoB: ®punpuxa I B [Ipyccun, Exarepunsr 11 B Poccun.

OnHako rocynapcTBo ¢ MPOCBELIEHHBIM MOHApXoM, o0Jsaaa-
JOIIMM HEOTpaHWYEHHOM BIAacThiO, ObUIO HE €AMHCTBEHHOM IS
Bonbrepa dhopMoii «Myaporo mnpaBieHUsI»: MOJUTUYECKUMU
uaeasaMu JUIsl Hero ObLIW TOJUIAHICKAS pecnybauka U aHTIUiC-
Kasi KOHCMUmMYyuornHas MoHapxus. BonbTep nan BBICOKYIO
OLIEHKY MHCTUTYTaM TpelCcTaBUTEJbHOTO TpaBlIeHUS] U pasie-
JIeHUs1 BJacTeil, KoTopble OH yBuaea B AHIMU: «Bce rocymap-
CTBa, KOTOpbIE HE OCHOBBIBAIOTCSI Ha 3TUX MPUHIIMIIAX, OyAyT
MOABEPXKEHBI PEBOJIOLIMSIM».

BosabTep Buaen NpUYMHY COLIMAIBbHOTO 3J1a B CYyEeBEpMSIX
JIIONIei, KOTOpble MPUBOASAT UX K PEJUTHMO3HOMY (aHaTU3MY.
Xpucmuancmeo 10 Bonbrepa, Kak BOOOIlE BCe Opyrue pesu-
TMU, — MO cyesepue, KOTOPOE CTOUJIO YeJIOBEUECTBY «bosee
17 MUJUIMOHOB XW3HEH, eCIM CYUTATh MO OJHOMY MUJITMOHY B
CTOJIeTHE, — KaK TeX, KTO MOrud oT pyK MNajayeil mpaBocynus,
TaK ¥ TeX, KTO yMep OT PyK APYIrMX HAaeMHbIX Majnayvei, mocT-
POEHHbBIX B OOEBOM TIOPSIKE...».

Bonbrep kpumuuecku omuocuacs He TOJABKO K pazIWYHBIM
PETUTHSIM, HO U K ameu3my, TaK KaK OH «ITOYTH BCETJa POKOBBIM
00pa3oM AEHCTBYET Ha m0OpomeTesb». ATEM3M CHOCOOEH IMOI0-
DBaTb pedicuM 3aKOHHOCMU: «ATEUCT OSIHBI M CBUpPEIbIN, Bepsi-
1M1 B 6e3HaKa3aHHOCTb, OyIeT Aypak, €CJIM He yObeT Bac, YTOObI
MPUCBOUTSD Balllv AeHbIM. YepHb CTaHET OpAol Pa30OTHUKOBY.

ATeu3M MPUBOIUT K POCTY JAAMEHMHOU NPeCHmyNnHOCHIU:
«Yucno TailHbIX MpecTyIUIeHUil OyneT OeCKOHEUHbIM, €CJIM He
OymeT Bepbl B Kaparlero bora».

Kpome Toro, areusm tex, KTO MPaBUT JIIOAbMU, — 3TO peaslb-
Hasl yrpo3a Uil ToceAHuX: «f xody, 4ToObl rocymapyu U X MU-
HUCTpbI Bepwiu B bora, KoTopblii KapaeT U TpoIaeT, 6e3 3Toit
y3Ibl OHU OYyayT MPEACTABISTLCS MHE XKaKIyIIUMU KPOBM KU-
BOTHBIMU». MIMeHHO BosbTepy mpuHaaiexXuT BblCKa3blBaHUE:
«Ecmu 061 bora He ObLIO, €r0 HY>KHO OBLIO ObI BBIIyMAaTb».

IMonutuko-npaBoBble uaey BosbTepa, XOTS M He ObLIA UM
CUCTeMaTU3UPOBaHbl, HO Ojarogapsi CBoeil yOemuTeIbHOCTU U
SICHOW apryMeHTalluu, oKasajiu OoJibllloe BO3AeicTBue Ha dop-
MMPOBaHUE 3aMagHOM MOJUTUYECKON U MPABOBON KyJIbTYPhI B
1IeJIOM.
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7.2. MNMonntnko-npasoBoe ydeHune LL.J1. MoHTeckbe

ITapab JIyn ne Monrteckbe (1689—1755) — dpaniysc-
KUIiA IpaBoOBed M MOJIUTUISCKUIN rmocod.

Inoxa. Bo ®panuum — Bek Ilpocsewenus. IpeacraBure-
JIM 3TOT0 MAEWHOIO TEYEHMST BEPWIM B OECKOHEYHBIE BO3MOXK-
HOCTH pa3yma, CIIOCOOHOTO0 M3MEHMTh CYIIECTBYIOIIUI HECIIpa-
BEIJIMBBIA CTPOM.

buoepagpua. apaw Jlym ne CexkoHma pomawics B JIBOPSIHC-
KOl ceMbe, KOTOpoit mpuHaaaexan 3amok Jla bpen non bopno.
B komremxe IMoy4mi OCHOBATEIbHYIO ITOATOTOBKY IO KJIACCH-
YecKOl JUTeparype, a 3aTeM B TeYeHME HECKOJBKHUX JIET CaMO-
CTOSITEIbHO U3y4al lopucnpyaeHuuo. B 1716 1. HaciemyeT oT
nsaay paMuanio MOHTECKbE, COCTOSTHUE M TOJDKHOCTD TIpece-
nmareia napiaaMmeHTa bopmo (cymeOHOro yupexmeHusl TOro Bpe-
MeHH1). B TeyeHMe MmouTM HEeCSATH JIeT IBITAeTCS COBMEIATh
npodeccroHalbHBIe 00I3aHHOCTU ¢ 3aHSATUSIMUA Pa3HOCTOPOH-
Hero uccienoBaTens u gurepaTopa. C 1728 1. mocie cBoero m3-
Opanust B wieHbl DpaHIy3cKOil aKageMHWU IMYTEIISCTBYET IO
crpaHaM EBpombl, u3ydasi rocyaiapCcTBEHHOE YCTPOMCTBO, 3aKO-
HBI M 00OBIYaM 3TUX CTPaH.

Jlozuueckoe ocunoeanue noAUMUKO-NPABOBO2O YHEHUS..
MoHTecKbe HaXOIWICS TI0 BO3ICUCTBHEM paboT (hpaHILy3CKO-
ro yueHoro XK. boxgeHa mo mcropum mpaBa, a TakKe aHTITMICKO-
ro ¢mnocoda Ix. Jlokka. Ocoboe BaustHMEe Ha MOHTECKbE
okaszano ecrecrBo3HaHue XVIII B. Metonbpl HaOIwOIeHUS U
CpaBHEHUST CTAaHOBSATCS IIJIST HETO OCHOBOIIOJIATaIOIIMU.

MoHTecKbe, Kak M BCE APYTre MPOCBETUTENM, BO3JIArajl Or-
POMHBIE HaIeXIbl MMEHHO Ha pa3yMHBIC 3aKOHBI KaK TapaHTUN
YeJIOBEYECKOM CBOOOIBI.

Ocnoensie pabomot: «Ilepcunckue nucbMa», «Pa3mblinie-
HUS 0 MPUYMHAX BETWYUS W TTaIeHUS pUMISH», «O Oayxe 3aKo-
HOB». DTa KHWUTA — OecIpellefeHTHas IJIsI TOrO BPEMEHM pa-
60Ta 10 IOPUCIIPYICHIIVHN.

Coolepycanue noaumuxo-npaeoeozo yuenus. Ilonsmue
800006l U ee rpuduueckue eapanmuu. IloHsSTHE CBOOOIBI
BKJTFOYAJIO BA OCHOBHBIX Te3Mca.

1. «CBoboma ecTh MpaBo IejlaTh BCE, YTO TO3BOJICHO 3aKO-
HamMn». Ho He BcskMe 3aKOHBI CITOCOOHBI 00eCeYnuTh CBOOOMY,
a JIMIIb T€, KOTOpble IPMHUMAIOTCS HAPOTHBIM ITPEACTABUTEIb-
CTBOM, ACHCTBYIOIINM peTyisipHO: «CBOOOALI HEe OBLIO OB M B
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TOM cJly4yae, ecliM Obl 3aKOHOJATeIbHOe COOpaHMe He coOupa-
JIOCh B TeUEHHE 3HAYUTEJIBHOTO ITPOMEXYTKA BPEMEHMU...».

2. «CBoOoma moiuTHyecKasi 3aKjaloyaeTcs B Halleir 0e3-
OITACHOCTH WJIM, I10 KpaliHeil Mepe, B Hallleil yBEepeHHOCTH, YTO
MbI B O€30ITaCHOCTH».

TapaHTusIMu CBOOOABI CITyXAaT:

* CHpPaBeIIMBOCTh YTOJOBHBIX M YTOJOBHO-IIPOIIECCYallb-
HBIX 3aKOHOB: «3aKOHBI, JOMyCKamlne TmoeIb 4eaoBeKa Ha
OCHOBaHMUM TIOKa3aHUII OMHOTO TOJBKO CBMAETENIS, ITaryOHBI
s cBoboabl. Pasym TpeOyer aByX cBHMIETeNeid, IIOTOMY 4YTO
CBUIETENb, KOTOPHIA YTBEPXKIAET, 1 OOBUHSIEMbIi1, KOTOPHIA OT-
pUIIaeT, YPaBHOBEIIMBAIOT IPYT ApPyra, U HYXHO TPEThE JIUIIO
DI PEIeHUS Jesiay; :

* CIpaBeVIMBOCTh HAJIOTOBBIX 3aKOHOB: «[lomylHbIi Hamor
OoJjiee CBOIMCTBEH paOCTBY, HAJOT Ha TOBaphl — CBOOOE, ITOTO-
My YTO OH HE CTOJIb HEIOCPEIACTBEHHO 3aTparuBaeT JUIHOCTh
HaJIOTOTLIaTe IbIIINKAY.

Teopus pazdenenus enacmeii. MOHTECKbE pPa3BUI TEOPUIO
pasnmeneHus BiacTeit k. JIokka, onupasich Ha CyIIECTBYIOIINIA
TroCyIapCTBeHHBI cTpoit AHrmu. YemoBeueckass cBoOoma Ha-
MPsSIMYIO 3aBHUCUT OT rocyaapcTBeHHO# BiacTtu. OmHAKO 3Ty
BJIACTh OCYILECTBIISIOT JIIONU U II0 OMBITY BEKOB XOPOIIIO M3BE-
CTHO, YTO <«BCSIKMI 4YeJIOBEK, 00JIamalolInii BIacThlo, CKIOHEH
3JI0yIIOTPeOasATh €10». UTOObI M30exXaTh 3J10yMOTpeOaeHUsT Bia-
CThIO, HEOOXOMMMO €€ pacIpelesInTh MEXIY pa3HbIMU OpraHa-
MU: «HTOOBI He OBLIO BO3MOXHOCTU 3710yHOTPEOJISITh BJIACThIO,
HEOOXOIVM TaKOW MOPSIOK BeIlleil, IMpY KOTOPOM pa3jinudHbIe
BJIACTU MOIVIM OBl B3aUMHO CIEPKUBATH APYT IpYyra».

MoHTecKbe cuuTaa HeOOXOOMMBIM, YTOOBI B JIOOOM COBpE-
MEHHOM TOCYIapCTBe OBLIM:

* BJIACTb 3aKOHOJATeJIbHAS,

* BJIACTh UCIIOJHUTEIbHAS,

* BIJIACTh CyaeOHasl.

3axonodamenvuyto é1acmb NOJDKHO OCYIIECTBIISITH IBYXIIa-
JnatHoe cobpaHme: «Takum oOpa3oM, 3aKOHOAATeNIbHASI BJIACTh
ObL1a OBbI TTOpydyeHa M COOpaHMIO 3HATHBIX, U COOpPaAHUIO TIPe-
CTaBUTENE Hapoda, KaXmoe M3 KOTOPBIX MMEJO Obl CBOU OT-
NETTbHBIE OT IPYTOTO COBEIIAHWSI, CBOU OTAEIBbHBIE UHTEPECHI U
L.

OpHa mamata — HacJeOCTBEHHas, Apyras — BBIOOpHas;
OllHa JOJDKHA TIPEACTABIATh MHTEPEChl 3HATU, Apyras — WHTE-
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pecbl Hapoja. Eciu BbIOOpHas majara mpu3BaHa IMPUHUMATH
3aKOHBI, TO HAaCJeACTBEHHAas MajaTa IOoKHA MMETh MpPaBOMO-
yuhe CAEpPXKMBATh HUXXHIOIO Taary.

Hcnoanumenvnaa esacmev «J0MXKHA ObITh B pyKaX MOHapxa,
TaK KakK 3Ta CTOpOHa IIpaBJIEHHUs, MOYTH Bcerda TpeOyroias
NEeNCTBUS OBICTPOrO, JIy4llle BBITOJHSETCS OAHMM, YeM MHOTH-
Mu». MIcriolHUTENbHAd BJIACTh B JIMIE MOHApxa J0JKHA MMETh
MpaBO OTMEHbI MPUHSTHIX 3aKOHOB, HO HE JOJKHA MMETH IpaBa
3aKOHOAATeAbHON MHULMATUBLL: «HeT maxe HeoOXOIMMOCTH,
YTOOBI OHa BHOCHMJIA CBOM IPEIJIOKEHHUS».

Cyodebnas éracmb DOJDKHA TOYHO CJIEIOBATh IPEANTMCAHUSIM
3aKOHOB: «EcIM Obl B HMX BBIPAXaJIOCh JIMIIb YaCTHOE MHEHUE
CyIbH, TO JIOOSIM IIPUIIIOCH Obl XWUTh B OOIIECTBE, HE MMeES
ONpeneJeHHOrO MOHATUS 00 O0S3aHHOCTSX, HaJlaraeéMbIX Ha
HUX B3TUM OOIIECTBOM».

MoHTeckbe ObUT IpUBEPKEHIIEM cyda npucsicHoix: «Cy-
NeOHYI0 BJIACTb CJIEAyeT IopydyaTh HE IOCTOSSHHO NEHCTBYIO-
IeMy CEeHaTy, a JWIlaM, KOTOpble B M3BECTHbIE BpEeMEHa roaa
M0 YKa3aHHOMY 3aKOHOM CIIOCOOY MPMBJIEKAIOTCS M3 Hapoma
1L 0b6pa3oBaHUS Cyda, MPOAOKUTEIbHOCTb NEWCTBUS KOTO-
poro orpenensieTcss TpeOoBaHUSIMU HEOOXOIUMOCTUY.

Jlnss MoHTecKbe pa3aesieHUe BacTeil B rocyaapcTBe — 3TO
MpU3HAK YMEPEHHOTO MpaBjieHus, I (yHKIMOHUPOBAHUS KO-
TOpPOTro Hago:

—> yMeTb KOMOMHUPOBATh BJIACTH;

— > peryJmpoBaTh U YMepSTh BJIacTH;

—> NPUBOIUTH UX B NEHCTBUE, NMOAOABISIS «OaIaCTy OTHOM,
YTOOBl OHA MOIJIa YPaBHOBEIIMBATH APYTYIO».

Teopus pazneneHus BaacTel M KOHLEMIMSI CBOOOABI, pa3pa-
O0oraHHbIe MOHTECKbE, COCTaBISIOT (DyHIAMEHT OIHOIO M3 Ha-
MPABJCHUN COBPEMEHHOM 3amagHOW IMOJUTUYECKOU MBICIU —
noaumu4ecKo2o aubeparusma.

MoHTecKbe BHEC OIPOMHBIMA BKJIAd B Pa3BUTUE YUYEHMS O
npaBe KakK HaykKe, HaaesiCh, YTO pa3pabaTbiBacMas UM TE€OpUs
MOXET OBbITh BOCIIPUHSITA MPOCBEIIEHHBIM 3aKOHOMATEJIEM Kak
PYKOBOZACTBO K aeiictBuio. OH mmcan: «Eciau Obl 1 MOT clenarthb
TaK, YTOOBI Y T€X, KOTOPbI€ MOBEJICBAIOT, YBEJIUYWICS 3aIlac CBe-
JIIEHWI OTHOCUTEJIBbHO TOTO, YTO OHU JOJDKHBI MPEANUCHIBATh, a
Te, KOTOpble TTOBUHYIOTCS, HAIJIM HOBOE YIOBOJIBCTBUE B MOBU-
HOBEHMHU, — S cYea Obl ce0s CYACTIIMBEHIIUM U3 CMEPTHBIX».
Anrmiickuii ¢unocod M. bentam nmosgHee 3amMeTuT, yTo MOH-
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TECKbe «CTPEMMJICS HAaWTU B XaoCe 3aKOHOB pa3yMHBIE OCHOBa-
HUSI, KOTOPBIMUA MOIJIM OBl PYKOBOACTBOBATHCSI 3aKOHOAATEIIH».

Ilpasosoe yuenue. Pazauuenue ecmecmeeHHbIX U NO3UMUB-
HbIX 3aK0H06. B paMKax TpaguIMy €CTeCTBEHHOIIPAaBOBOI IIKO-
I MOHTeCKbe TTOHMMAJI €CTECTBEHHBIE 3aKOHBI KaK 3aKOHBI,
KOTOPBIE COIIACYIOTCS C MPHUPOAON YeIOBeKa. DTH 3aKOHHI Jeii-
CTBOBAJIM Y B €CTECTBEHHOM COCTOSTHUM (CTpeMJIEHHE K MUPHO-
MY COCYIIECTBOBAHUIO; HEOOXOIUMOCTh JOOBIBaTh CeOe ITUIILY;
JKeJlaHWe OOIIeHMsI, BhI3BAaHHOE YOWBJICHMEM Iepen cede I1o-
JIOOHBIM WJIM CYIIECTBOM ITPOTUBOIIOJIOXHOTIO I10J1a; XKeJIaHue
KUTh B OOIIECTBE pa3yMHBIX CYIIECTB), HO OHM HE YTPauMBalOT
CBOETO 3HAYEHUs C MOSIBJICHMEM ITO3UTUBHBIX 3aKOHOB rocyaap-
CTBa.

[To3uTuBHBIE 3aKOHBI MOTYT IMPOTHMBOPEUYMTH 3aKOHAM €CTe-
CTBEHHBIM, UYTO TIpeacTaBisieTcss MOHTECKbe HeCIPaBeIIMBBIM.
OH KpUTHKYyeT, HallpuMep, PUMCKUI 3aKOH, COIJIACHO KOTOPO-
MY OTell MOT 3aCTaBUTh O0Yh Pa3BECTHCh CO CBOMM MYXEM.
Hamporus, «mmpaBo pa3Boma MOXET OBITh ITPEAOCTaBICHO TOJIb-
KO caMMM JIMIIaM, KOTOpbIe MCITBITHIBAIOT Ha cebe HeymoOCTBO
Opaka M KOTOpBIEe 3HAIOT BpeMsl, KOrJa MM BCEro JIy4Ille OCBO-
OOIUTBCS OT 3TOTO HEymOOCTBA».

3asucumocms NO3UMUBHBIX 3AKOHOE OM PA3AUYHBIX aKmo-
pos. MOHTECKbE CUMTaeT, YTO Pa3HOOOpa3re 3aKOHOB y HApOI0B
3eMJIM HE CBSI3aHO C IEWCTBUSIMU CIIETION CyIbOBI WM CIIydas.
3aKkoHBI Bcerga MPUYMHHO OOYCJIOBJICHBI AeHCTBHEM (DaKTOPOB
KaK (u3n4IecKoro, Tak M MOPaJbHOIO XapakTepa. B3amMocBsI3b
3TNX (PaKTOPOB OOYCIIOBIIMBACT «IyX 3aKOHOB» KaxKIOro Hapoma.

K ¢usuueckum daxropam MoHTECKbe OTHOCUI Teorpadu-
YecKMe XapaKTePUCTUKMU:

* KJmMMaT. MOHTECKbe yCTaHABIMBAET CBSI3b 3aKOHOB C KJIU-
maroM: «OT pa3anyus B IMOTPEOHOCTAX, MOPOKIAEMOTO Pa3iin-
YyeM KJIMMAaTOB, IPOMCXOIUT pa3indue B oOpa3e XXU3HU, a OT
pasnmuuus B oOpa3e XKU3HU — pa3Indue 3aKOHOB». PazyMHbIi
3aKOHOIATENb JOJKEH CUMTAThCs C 3TOM 3aBUCHMOCTBIO, HO B
TO k€ BpeMsI OH HOJDKEH OOpPOTHCS C HETaTUBHBIMU TIOCTIEI-
CTBMSMM BIWSHUS KiIMMarta Ha moaei: «Yem OGosee KiMMar mo-
OyXXmaeT mxX m30eratb 3TOro Tpyna (3emienenus. — MM.), tem
0oJiee MOJDKHBI TTOOMIPSATh UX K 3TOMY PEIUTHUS M 3aKOHBI»;

* pasMep TEpPUTOPUH;

* YHCJIIEHHOCTh HACEJIeHUs U Ip.
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K mopassnoim pakropam MoHTECKbe OTHOCWII:

* MIPUHLUMBI TPABJICHUS;

* HpaBbl. MOHTECKbE pacCMaTPUBAET OTHOLIIEHUE 3aKOHOB K
HpaBaM U 00OblYassM Hapoja, MPU3bIBasl 3aKOHOJATENSI TIPUHU-
MaTh OOJyMaHHBIC PELICHUS: «3aKOHBI SIBJISTIOTCSI YaCTHBIMU U
TOYHO OMpPEAECICHHBIMUA YCTAHOBJIIEHUSMU 3aKOHONMATENs, a
HpaBbl U 00bIYAW — YCTAHOBJIIEHUSIMU Hapona B 1enoM. OTcro-
Jla CJIeAyeT, YTO TOT, KTO XeJaeT U3MEHUTh HpaBbl U OObIUaM,
He JOJKEH M3MEHSITh MX MOCPEICTBOM 3aKOHOB: 3TO MOKa3a-
JIOCh OBl CIMIIKOM TUPAHUYECKUM; JIy4llle U3MEHSTh WX MO-
CPENCTBOM BHEAPEHUS] UHBIX HPABOB W MHBIX OObIUAEB»;

* pEeurus u Ip.

Knaccugpuxayus opm npasnrenus eocydapcmea. Kpurepu-
eM KJlacCU(UKALUU BBICTYMAIOT: KOJIUYECTBO MPAaBSIIMX U CIie-
11(purKa 3aKOHOB.

MoHTecKkbe pazanyaeT 4eTbipe (GOPMBI MPABICHUS:

* JIEMOKpPATUYECKYIO PeCcTyOIuKy;

* apUCTOKPATUYECKYIO PeCcIyOIuKy;

* MOHapXUIo;

* NIECTIOTHIO.

st demoxpamuueckoii pecnhybauxu MOHTECKbe BbIBOIUT Ipa-
BWJIO, COIJIACHO KOTOPOMY «3aKOHbI, ONpenessolre NpaBo rojo-
COBaHWUs, SBIIAIOTCS OCHOBHBIMU ISl 3TOTO BU/A IIPABJIEHUS>.

B apucmokpamuueckux pecnybauxax: «BpiOOp 110 Xpeduio
HE JOJIKEH UMETh MECTa; OH TPOSIBWI ObI 3[€Ch TOJbKO CBOU
JlypHbIE CTOPOHBI».

B monapxusix: «Bractu mocpenctByoliue, MoAYMHEHHbIE 1
3aBUCUMBIE O0pa3ylOT MPUPOJY MOHAPXUYECKOTO TIPABICHUS,
T.€. TAKOTO, [J€ MPaBUT OIHO JIMIIO MOCPEACTBOM OCHOBHBIX 3a-
KOHOB».

B Odecnomusx 3HayeHWe 3aKOHOB CBOAMTCSI TOYTU K HYJIO,
3a UCKJIIOUEHHWEM OJHOTO M3 HUX: «YUpexXAeHUE TOKHOCTHU
BU3UPSI €CTb MO3TOMY OCHOBHOW 3aKOH TaKOTO IOCYIapCTBa».

Dopma npaeaenus eocyoapcmea u pasmep meppumopuul.
3akoHodaTeIb He CBOOOAEH B BbIOOpE (pOopM IIpaBieHUS TOCY-
JIapCTBa, TaK KaK KaXJas M3 HUX OOYCJIOBJIEHA pa3MepoM Tep-
pUTOPUU:

—> peciy0JIMKN MOTYT CYIIECTBOBAaTh Ha HEOOJIBIIUX TePPH-
TOopUsIX (AaHTUYHBIC PECHYOJUKHU);

—> MOHApXUU TPEANoJaraloT TEPPUTOPUID CPETHUX pa3Me-
poB (aHTMiicKast U (hpaHIly3cKasi MOHAPXUN);
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—> JIeClIOTUM MOTYT CYIIECTBOBaTb Ha OTPOMHBIX TEPPUTO-
pusix (Ilepcust, Kuraii, Uunus, dAnonus).

OnHako MoHTecKbe ejiajl OJHO MCKIIOUEHUE: Ha OOJbIION
TEPPUTOPUM BO3ZMOXHO co3laHue (denepaTuBHON pecmyOnKU.
DT1a pecrybnavka OyneT codyeTath B cebe BCe JOCTOMHCTBA pec-
MyOJIMKAHCKOTO TIPaBJCHUS] M BHEIIHIO CWJIY KPYITHBIX MO-
Hapxuil. OCHOBOI 3TOii pecryOauKku OyneT JoroBop: «3Ata (op-
Ma TIpaBJieHUsI €CTh JOTOBOP, MOCPEACTBOM KOTOPOTO HECKOJIBKO
MOJUTUYECKUX OPraHU3MOB OOSI3BIBAIOTCSI CTaTh I'paXkdaHaMu
OfIHOTO 0o0Jiee 3HAYUTEJIBHOIO rOCyAapcTBa, KOTOPOE OHU TO-
Xenanu obpazoBaTb».

Mpeiciu MoHTeckbe O (penepaTUBHON pecryOsuKe ObLTU BOC-
TMIPUHSATHI co3aaTesiMu amepukaHckoil Koncrurynuu 1787 r.

Tlpunyuner npasnenus eocyoapcmea. Ilon MpUHUMIIOM TpaB-
JieHus1 MOHTeCKbe TTOHUMAaeT OCHOBOIIOJIATAoIIYI0 Uael0, KOTO-
pasi IPUBOJUT B JBVKEHUE Ty WM WHYIO (hOpMY TIpaBICHUSI:

* dobpodemens 07151 IEMOKPATUYECKON pecITyOINKY;

* yMepeHHOCMb ISl apUCTOKPATUUECKON pecryONKY;

* yecmsb NJISI MOHAPXUU;

* cmpax 1Sl AeCTOTHMN.

MoOHTeCKbe yCTaHaBJIMBAaeT COOTBETCTBUSI MEXIy MPUHIU-
MaMu TIPaBJIEHUS U 3aKOHAMU. DTU MPUHIUMBI OMPEACISIIOT
pa3HooOpa3ne cnocoOOB BBIHECEHMSI MPUTOBOPOB, MPOCTOTY
WX CJIOXHOCTb YTOJOBHBIX M TpaxKJIaHCKMX 3aKOHOB, CTPO-
rocTh HaKa3aHUil U Jp. MOHTeCKbe, B YaCTHOCTHU, CUMTAJ, YTO
«CTPOTOCTh B Haka3aHUSIX 0ojiee yMeCTHa B ECIOTUYECKUX
roCyl1apcTBaX, MPUHIMIT KOTOPBIX — CTpax, YeM B MOHapXHusX
U pecnyOsiMKax, KOTOpble MMEIOT CBOMM JBUTraTesieM 4ecTb U
100pOaETEb>.

IMonuTnyeckre U npaBoBble Uae MOHTECKbe OKa3alu I'po-
MajJHoOe BJMSIHME Ha LIeJible ITOKOJIEHUS TEOPETUKOB IIpaBa, 3a-
KOHoOJaTeJeid U IMOJUTUKOB, — OHU IPOYHO BOLLIA B 0OIIe-
CTBEHHOE IIPaBOCO3HAHME.

KoHuenuus pasaefeHusl BiaacTeil Ha 3aKOHOIATEJIbHYIO, MC-
MOJHUTENIbHYIO U CyneOHylo, padpaboTaHHasd MOHTECKbE Kak
TeopeTUYeCKasl ajlbTepHATHBa IMPUHLUITY aOCOJIOTHON BIACTU
crasa B XVIII B. — u ocTaercsl 10 CUX MOp — IJIABHBIM IPUH-
LIMIIOM KOHCTUTYLIMOHHOIO pa3BUTUsI MHOTMX CTpaH MMpa.

IMonutnyeckure u mpaBoBbie Maen MOHTECKbE OKa3aiu He-
NOCPEeACTBEHHOE BJUSIHME Ha cocTaBuTejeit KoHcTutyuuu
CIIIA, KOHCTUTYLIMOHHOE 3aKOHOIATEeJIbCTBO mepuoaa Bemu-
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KoM (bpaHIy3cKoii peBotonu, I'pakmaHckuii Koneke @paHiuu
1804 r. Eme npu >xu3Hu MoOHTeCKbe 00pesl eBPOIEeMCKYIO0 13-
BECTHOCTb Osaronmapsi padore «O jyxe 3aKOHOB».

7.3. NMonutnko-npaeoBoe y4eHne XaH-)XXaka Pycco

Kan-ZKak Pycco (1712—1778) — dpaHiry3ckuit puaocod
1 MHcaTeNib, TEOPETUK HAPOTHOTO CYBEpEHUTETA.

Inoxa. Dnoxa IlpocsenieHusi. Bepa B nporpecc yenopeye-
CTBa, KOTOPBIi HEBO3MOXXHO OCTAaHOBHUTH; Bepa B pa3yM; HeIO-
BepUe K TPAIULIUSIM U PETUTHU.

Buoepaghua. Ponuncsa B XKeHeBe B ceMbe yacoBIMKa. TBop-
yeckue napoBaHUsl Pycco packpblUlMCh BONpeKU HebJjarompu-
SITHBIM YCJIOBUSIM JETCTBA: OH PaHO JIMIIWJICS POIUTENIbCKOM
ONEKM, M3-3a HeI0CTaTKa CPENCTB TMOTYyYMII JIMIIb (pparMeHTap-
HOe o0pa3oBaHMUE.

B 1728 r. Pycco nokunyn KeneBy. Ilepexun MHOro yHuXe-
HMI, 00OCTPUBIIMUX YYBCTBO COIIMAJIbHOM HECMPaBEUIMBOCTH.
Penkoe Tpymonio0ue U TajlaHT CIIOCOOCTBOBAIM €ro caMooOpa-
30BaHUIO.

B 1745 r., nepeopasuiuch B ITapuxk, cOamxkaercs ¢ mpocBe-
tutenssmu Juapo u [I'AnambepoM, KOTOpHIE TPUBIEKAIOT €To
K paboTe Haja 3HaMeHUTOU «DHuMKIoneaueii». B 1750 r. Pycco
3aBOEBBIBACT MEPBYIO NMpeMuio JAMKOHCKON akageMuu 3a 04epK
«PaccyxneHue o Haykax MU HMCKYCCTBax». OTOT TPyl INpPUHEC
€My CJIaBy M M3MEHMUJI ero JaJbHEHIIYIO Cymb0y.

Jloeuueckoe ochosanue norumuko-npagosozo yenus. Pyc-
CO — TIpEeACTaBUTENb MIEHHOIO TeUeHUs CEHTMMEHTalu3Ma, B
OCHOBE KOTOPOTO JIEXAT KYJBT €CTECTBEHHBIX UYBCTB M IPOCTO-
ro obpasa XKM3HM, YYBCTBO COCTpaJaHUs K OETHOMY UEJIOBEKY,
uaeaan3anys MPUPOTHOTO COCTOSHUS JIIOIE M OTpULATeIbHOE
OTHOIIIEHHUE K TOCTHKEHUSIM TOPOICKON IIMBUIM3ALIMM.

OcHnoenbte pabomui: «PaccyxneHUsI 0 MPOUCXOXKIEHNUU U OC-
HOBaHUSX HepaBeHCTBa Mexnay JioabMu» (1755); «O6 obie-
cTBeHHOM goroBope» (1762); «IIpoekt konctutyimu mist Kopeu-
kn» (1765); «CoobpaxeHus 06 obpase npasieHus B [losbiire u
0 MPOEKTe ero uamMeHeHus» (1772).

Cooepircanue noAumMuKo-npasgoeo2o y4eHus. Imansvt 00-
WecmeeHH020 HepaseHcmea U e2o npu4uHsl. Pycco BIlepBbIC B
MOJIMTUYECKON (puiiocoduu MOmbITaacs OObSICHUTH IIPUYMHBI
COITMAJILHOTO HEepaBEeHCTBA U €ro BUIBL. Bce 3T0 OH M3I0XWI B
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ouepke «PaccyxXneHus1 o MporCXOXIeHUU U OCHOBAHUSIX Hepa-
BEHCTBA MEXIY JIOAbMU».

Pycco ucxomun u3 rumotesbl 0 MepBOHAYATLHOM CYILIECTBO-
BaHUMU JIIOJIE B €CTECTBEHHOM (IOrOCyIapCTBEHHOM) COCTOSI-
HUHM. ECTeCTBEHHBIN YesIOBEK — BTO CUACTJIIMBBIM YETOBEK: OH
HajeJeH MPUPOIHBIM 3I0POBHEM, Y HETO HET JIMIIHUX TOTpeo-
HOCTEH, OH CBOOOJEH M HU OT KOIo He 3aBHCHUT. Y HEro HeT ya-
CTHOM COOCTBEHHOCTH. :

OnHako «cilydaiiHble OOCTOSITEILCTBA CIIOCOOCTBOBAJIU CO-
BEPIIIEHCTBOBAHMIO YeJOBEYECKOTO pasyma» W JIIOAM M300peau
«UCKYCCTBO NOOBIBAHUSI METAJJIOB M 3eMJIeAesiie», OTKDPHIB
nyTh K uuBuiauszauuu. Ho Pycco B oTimume ot dpaHIly3cKUX
SHIMKIIONMEANCTOB CYUTAN, YTO BTOT MyTh UCIOPTUJI YeOBE-
YeCKyIo TpUpOYy.

CrnenactBueM 00pabOTKM 3€MJIM CTajl €€ pasfei] MEXIy
JIIOAbMM, KOTOPBIN BBI3BAJ TOSIBIEHME YaCTHOW COOCTBEHHOC-
™. «[lepBblif, KTO OrOPOAUB Y4acTOK 3eMJIM, TIpUIyMasl 3as-
BUTH: "BT0 Moe!" M Hallen moaei JOCTATOYHO IMPOCTOMYII-
HBIX, YTOOBI TOMY MOBEPUTb, ObUI MOMIMHHBIM OCHOBATEIEM
rpaxmaaHckoro obuiectBa. OT CKOJBKMX IPECTYIUIEHUWIA, BOMH,
yOUICTB, OT CKOJIbKMX HECYACTHUM M yKacoB M30aBUJI ObI poj
JIIONICKOM TOT, KTO BBIAEPHYB KOJIbsl UJIM 3aChIITaB POB, KPUKHYT
Obl cebe momoOHbIM: "OcTeperuTech CayllaTh 3TOr0 0OOMaHILM-
Ka; BBl MOTUOJM, eciu 3abymere, YTO IUIOABI 3eMJIM — JUIS
BCEX, a camMa OHa — HUYbi!"».

C mosiBjeHMEeM 4YacTHOI COOCTBEHHOCTM Ha 3eMJIIO M CKOT,
cuurtaetr Pycco, poxmaercs nepeas gopma couyuanbHoeo Hepa-
6eHcmea: HEPaBEHCTBO MeXIy OoratbIMU M O€IHBIMU, T.€.
UMyulecmeaenHoe HepaseHcmaeo.

borarble HOJDKHBI OBUIA <O JaBJICHUEM HEOOXOAMMOCTU»
0CO3HATh HEBO3MOXXHOCTh CITOKOIHO TTOJIb30BaThCs MPEUMYIIIe-
CTBaMM YaCTHOU COOCTBEHHOCTHM. Torma KTO-TO M3 HUX IIPUIY-
Majl TIPeAJIOXKUTh BCEM OEIHBIM M OOraThiM OOBEIUHUTHCS,
YTOOBI «OTPAIUTh OT YTHETEHMS CIaOBIX, CIEpXKaThb YECTOJIIO-
OMBBIX U OOECIEUUTh KaXAOMY OO0JIafaHuE TeM, YTO eMy IIpu-
HaJIEXUT». DTO O0bEAMHEHNE M MPOU3OIILIO IOM 3TUI0K 00-
IIMX U BCEX BBICIIEN BJIACTH, 3aKOHOB, CYAEOHBIX YCTABOB M
MMpPOBBIX cyiaeil. B pesynbraTe Takoro oOILeCTBEHHOIO J0IOBO-
pa BO3HUKIIO TOCYAapCTBO.

C BO3HMKHOBEHWEM TOCYIApCTBa TOSIBJSIETCSI U HOGblil 6U0
COUUAaNbHO20 HepageHcmea — noaumuyeckoe (HEPaBEHCTBO
MEXIy TPaBSIIIUMU U YIIPABISIEMBIMU).
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3aKOHBI TOCYIapCTBa «HAJIOXWIM HOBBIE ITyTHl HA CJ1aboro u
MpUAaIM HOBBIE CWJIBI OoratoMy, 0e€3BO3BPaTHO YHWYTOXWJIN
e€CTEeCTBEHHYIO CBOOOAY, HaBcerma yCTAaHOBWJIM 3aKOH COO0-
CTBEHHOCTH U HEPaBEHCTBa».

Ilo3nHee «paBUTEIM, CTaB HACIEACTBEHHBIMU, IPUBBIKIA
paccMaTpyBaTh CBOIO MarucTpaTypy Kak ceMeiHoe HMyIlle-
CTBO, a caMHuX ce0sI — KaK COOCTBEHHMKOB roCydapcTBa, KOTO-
pOro OHM ITepBOHAYAJIbHO OBUIM JIMIIb JOKHOCTHBIMU JIMIIA-
MH; Ha3bIBaTh COrpaXkmaH CBOMMM padaMu, NMPUYMUCIILITH HX,
KakK CKOT, K BelllaM, MM IIpUHAIJIeXAaIlMM, 1 Ha3bIBaTb CaMMX
cebs1 OoropaBHBIMU 1 LIapsiMU 1iapeii». B pesyibraTe Bo3HUKa-
eT mpemosi hopma COUUANbHO20 HepaseHCcmea: yCTaHaBIIMBa-
eTCs HeoTpaHWYeHHasl M HEMOAKOHTPOJIbHAasl HapomIy BIIACTh,
BJIACTh AECIOTHYECKAsI, BCE XX€ OCTaJbHbIE IpaXlIaHe CTaHO-
BATCS pabamMu 3TOM BIACTH.

TakuMm o0Opa3oM, COCTOSHME ITE€PBOHAYAJBHOIO €CTECTBEH-
HOTO PaBEHCTBA JIIOIEH, KOTOpoe ABiseTcs Ui Pycco umeanom,
ObLIO 3aMEeHEHO Ha PaBEHCTBO PabOB B YCIOBUSX HECIIOTHUM.
ITpu Takom mojoxeHuu Hapoga: «BoccraHue, KoTopoe IIpUBO-
IUT K YOMICTBY WJIM CBEPXKEHUIO C IIPECTOjia KaKOro-HUOYIb
cyJTaHa, — 3TO aKT CTOJb XK€ 3aKOHOMEpHBIN, KaK U Te aKThI,
MOCPEICTBOM KOTOPBIX OH TOJBKO YTO PaCIIOPsKANICS KMU3HbBIO
W VMMYIIECTBOM CBOMX NOAMaHHBIX. OOHONM TOJIBKO CUJIOM OH
JIepXaJicsl, OIHA TOJBKO CHMJIA €r0 M HU3BEPraeT».

D1a MBICIb Pycco BmoxHOBIsIIa (DpaHIy3CKMX PEBOJIIONO-
HepoB kKoHra XVIII B.

Tloaumuueckoe peuienue npodaemvl COUUANLHO20 HEPABEH-
cmea. B mpomsBenennn «O06 oOIIeCTBEHHOM HOTOBOpE, WA
IpyHIATIEI TTOTUTUYECKOTO TpaBa» Pycco mpemtoXuia co3naTh
TaKoe TOCYIapCTBO, B KOTOPOM MOXHO OBLIO OBl OOECIIEYUTb
CcBOOOAY M PaBEHCTBO MHAMBUIOB, XapaKTepU3YIOIIUE eCTe-
CTBEHHOE COCTOSTHUE JIIOICHA.

Pycco npemmaraer «Haiiti Takyio ¢dhopMy accolmaluu, KO-
TOpasl 3alllMIIaeT U OrpaxmaeT Bcelo OOIIEI0 CHIOK JTUYHOCTh
M UMYIIECTBO KaXOOro M3 WICHOB acCOUMallMM M Oiaromaps
KOTOpPOM KaXXIblil, COEIUHSISICh CO BCEMHM, MOTUYMHSIETCS, OTHA-
KO, TOJIbKO CaMOMy ce0e M OCTaeTCsI CTOJIb XK€ CBOOOMHBIM, KakK
u 1ipexnae». OCHOBOI 3TOr0 rocyaapcTBa-acCOIMALMM JIOJDKEH
CTaTh HOBBIN OOIIECTBEHHBIN TOTOBOP.

Pycco ompenensier npedmem s3moeo doeogopa: «IOJTHOE OT-
YyxKAeHWE KaXIOro M3 YWISHOB acCOILIMAlIMM CO BCEMM €ro Ipa-
BaMU B MOJIb3Y BCEU OOIMMHBI».
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B pesynbrare cosmaercsl rocygapcTBO, B KOTOPOM YYaCTHH-
KM JOTOBOpPa BBICTYITAIOT JINOO KaK TpakIaHe, yJacTBYIOIINE B
OCYIIECTBIICHUN TOCYJApCTBEHHOW BIIACTH, JIMOO KaK TTOIIaH-
HBIe, TTOTYMHSIONINECS 3aKOHAM TOCyIapcTBa.

CornacHO OOIIECTBEHHOMY JOTOBOPY BEPXOBHASI BIACTh
B TOCyIapcTBe IIPWHAIIEXUT BceMy Hapony: «OmHa TOIb-
KO 0011ast BOJISI MOXET YIPaBJISATh CUJIaMU TOCyJapcTBa B COOT-
BETCTBUU C IIEIBIO €r0 YCTaHOBJIEHUSI, KaKOoBas €CTh 0OOIIee
0J1aro».

Pycco orcraumBaeT npunyun HapooHoeo cysepeHumema —
OCHOBOTIOJIATAIONINI TTPUHIINT PECITYOJINKNA, UCTOPUIECKUMU
IpUMepaMM KOTOPOM IIJIST HETO SIBJISTIOTCS aHTWUYHAS M JKeHEeBC-
Kas pecrnyOJIMKU.

Xapaxmepucmuku HapoOHO20 cysepeHumema:

* CyBepeHUTET Hapoma HeoTuyxkaaeM. OOIIyI0 BOJIIO MOXKET
BBIPa3UTh TOJILKO BeCh HApOI, KOIIAa OH coOMpaeTcss B cobpa-
HUM, W TOJBKO HEMOCPEIACTBEHHO, a He Yepe3 CBOMX ITpeicTa-
BUTEJIEH: «CyBepeH, KOTOPHIA €CTh He UYTO MHOE, KaK KOJUIeK-
TUBHOE CYIIECTBO, MOXET OBITH TPEACTABISIEM TOJLKO CaMUM
Cco0010».

Pycco — npuesepaceney nenocpedcmeennoili demokpamuu N
KPUTUK TPEACTaBUTEIbHON NEMOKpAaTUU: «AHIIMACKUN Hapon
CUMTAET ceOsT CBOOOTHBIM: OH XecTOoKo ommmnbaercs. OH cBo0OO-
JIeH TOJIBKO BO BpeMsI BLIOOPOB WieHOB [lapiaMeHTa: Kak TOJb-

'KO OHM M30paHbl — OH pad, OH HUYTO».

Pycco momyckaeT cyiiecTBoBaHUE AEIyTaTOB, HO paccMar-
pUBaeT MX JHIIb KaK KOMHUCCApOB OOIIeil BOJM, KOTOpPHIE HE
YIIOJTHOMOYEHBI ITPUHUMATh OKOHYATeJIbHbIE peleHus: «Bcs-
KMl 3aKOH, €CJIM HapoJ He YTBEPAWJI €ro HEIMOCPEICTBEHHO
caM, HeJIeWCTBUTEJICH; 3TO BOOOIIIe HEe 3aKOH»;

* CYBEpEeHUTET Hapoaa HemenuM. Pycco KpUTHKYET TeOpHIO
TOCYIapCTBEHHOTO CyBEpEeHUTETa, NPEACTaBICHHYIO B Tpydax
bonena, I'pornst, I'o66ca n np. CorracHoO 3TOI TEOPUM CyBepe-
HUTET TOCyAapCcTBa — 3TO COBOKYITHOCTH OTIEIBbHBIX ITOJTHO-
MOUYMI1 CyBepeHa, B YMCJie KOTOPHIX IIpaBO M3IaBaThb 3aKOHBHI,
MPaBO Ha3HAYEHUS JOJDKHOCTHBIX JIMII, TIPAaBO BOMHBI M MUpa U
np. s Pycco cyBepeHMTET — 3TO TOJBKO MOJIHOMOYME ITpH-
HUMAaTh 3aKOHBI, BCE XK€ OCTaJIbHbIE ITOJTHOMOYMS — 3TO JIMIIb
CIIEACTBUSI CYBEPEHUTETa, a HE CaM CYBEPEHUTET;

* HEMNOIrpelMrMOCTbh — €Ille OOWH MNpU3HAK CyBepeHHUTETa
Hapona. Pycco mojarai, 4To Haponm B coOpaHuHU, BeIpaxasl B 3a-
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KOHE OOIIyI0 BOJIO, HE MOXET OIIM0aThCs; OOIlast BOJSI BCeraa
C HEOoOXOAMMOCThIO HarlpaBJeHa Ha Ojlaro BCeX U KaXJoro:
«Korma B moctaTouHOlt Mepe OCBEIOMJIEHHBIN Hapoi BBIHOCUT
pelleHue, To, eCu TpaxaaHe He BCTYIAlOT MeXIy cOo000 HU B
KaK1e€ CHOLICHUA, U3 MHOXECTBA HE3HAUYUTCIIbHBIX pa3nw{m?1
BBITEKACT BCEriaa OGHJ,EIH BOJIAA 1 PCLICHUEC BCSIKUA pa3 oka3bIBa-
€TCA ITpaBUJIbHBIM».

Hnst Pycco yrpo3oil BhIpaxkeHMIO OOIIE BOJM SIBJISIOTCS
MapTUuM — HOCUTeNU vacTHoil Bonu. Mpaean Pycco — Hemoc-
peAcTBeHHas! IeMOKpaTUsl 6e3 MOJUTUUECKUX MapTUid;

* CYBEpEeHUTET HapoJa MMeeT abCOJIOTHBIN XapakTep: «Ilo-
JOOGHO TOMY, KaK MpUpoIa HaaessieT KaXIoro 4eaoBeK HeorpaHu-
YeHHOU BJIACTHIO Hall BCEMU YJeHAMU €ro Tejia, OOIIeCTBEHHOE
coriallieHWe AaeT MOJUTUYECKOMY OpraHM3My HeoTpaHWYeH-
HYIO BJIaCTb Hald BCEMU €ro 4ji€HaMu, MU BOT OTa BJIACTb, Ha-
npapJisieMasi o0Ileil BoJieil, HOCUT, KaK s cKa3aj, UMsI CyBepe-
HUTETa».

Inst MmoHapxuueckoil dpaHLIMKM TOTO BPpeMEHU KOHIIECITLIMS
HapOJIHOTO CYBEpEHUTETa MMeJia PaauKalbHbI XapakTep.

Cysepen u npasumenbcmeo. Pycco mucali, 4to «eCTh JBE
BE€CbMa pas3JIMYHBIC YCJIOBHBLIC JIMYHOCTHU: IIPABUTCILCTBO U CYy-
BEpEH».

OHM OTIMYAIOTCSI CBOUMU HOAHOMOUUAMU:

* cyBepeH (T.e. Hapoa) MPUHUMAET 3aKOHBI;

¢ IPaBUTCJILCTBO IMPMU3BAHO INPUBOIUTL «B MCIIOJIHCHUEC 3a-
KOHBI U MOAACP>XKMBATH CBOﬁOJIy KakK IrpaXgaHCKylo, TaK " I1O-
JIUTUYECKYIO».

Knaccugpukayus eudoeé npasumesscmea. Pycco mpoBoaut
KﬂaCCl/l(I)l/lKaU,l/llO BUIOB IMMPpaBUTEIbCTBA B 3aBUCUMOCTU OT YHC-
Jla JIVLI, 3aHUMaoIIuXcs yrnpapieHueM. OH BbIACISICT:

* JIEMOKpPAaTHIO;

* apUCTOKPATUIO;

* MOHapXMIO.

Pycco kpuTuuecku OLIEHUBAET demokpamuio KakK BUI TIpa-
BUTEJIbCTBA: <«IIPOTMBHO €CTECTBEHHOMY MOPSAKY BeEllei, 4To-
ObI OOJIBIIIOE YMCJIO JIIOICH YIpaBJIsio, a Majoe ObUIO yIpaB-
AgeMbIM». Takoit BUO INpaBUTEJIbLCTBA MPUEMJIEM TOJIBKO IJI
OoroB, a He s moaeit: «Ecau Obl cyliecTBOBaja Hapod, COCTO-
SIIIUI M3 OOrOB, TO OH YIpPaBJIsLT Obl COOOI0 1EMOKPATUYECKU».

Bonee mpuemnemsl miasi Pycco mpaBUTeNbCTBA apucmokpa-
muueckoe N monapxuyeckoe. OIHAKO OH CUWTAJ, UTO HU MO-

96

HapXW4YECKOTr0o, HU apMCTOKPATUIECKOro, HU JeMOKPATUUECKOTO
MPaBUTEIBCTBA B YMCTOM BUJIE HE CYIIECTBYeT: «EMMHOIUYHO-
My TIpaBUTEJIIO HYXXHbI MOAYMHEHHbBIE €My MarucTpaThl; Hapoj-
HOE TIPABUTEIBCTBO JOKHO MMETh TJIaBY».

Tapanmuu napodnoeo cysepenumema. Pycco cuurtaj, 4To
J11000€e MPaBUTENILCTBO CTPEMUTCS K y3ypIiallui HapOIHOTO Cy-
BepeHUTeTa. YTOOBI 3TOro He MPOMCXOIUIO0, HEOOXOOUMO Iie-
pUOANYECKY TTPOBOAUTH HAPOOHble COOpaHUs, B TIOBECTKE IHSI
KOTOpPBIX ObLTO OBbI Ba BOIpOCa:

1) «yromHO M CyBEpeHY COXPaHUTh HACTOSIIYI0 (OopMy
MPaBUTEIbCTBA?»;

2) «yTOOHO JIM HapoJy OCTaBUTH yMpaBjieHWE B pyKax Tex,
Ha KOTO OHO B HACTOSIILIEE BPEMSI BO3JIOKEHO?».

Eme omHa rapaHTuss HaApOIHOTO CyBepeHUTeTa — mpuoby-
Ham. DTOT OCOOBI rocylapCTBEHHBINI OpraH, KOTOPBIM Haje-
JIeH QyHKUMeil KOHTPOJISI U MMeeT MPaBOMOYUEe OTMEHUTD JIIO-
0oe TMOoCTaHOBJIEHUE TPAaBUTEIbCTBA. TpuOyHAT HAllIOMUHAET
TaKyWe MHCTUTYTbl COBPEMEHHBIX IOCYAapCTB, KaK KOHCTUTYLIM-
OHHBIN Cyll WA KOHCTUTYLIMOHHBIA COBET.

Ilonamue 3axona. Pycco nipu3HaBaj OrpOMHOE 3HAYCHUE 3a-
KOHOB i1 oOecIieueHus CBOOOALI M paBeHcTBa dionaeil. OH
paccMmaTpuBal 3aKOH Kak BbIpaxkeHue 00Illeil BoJu Hapojaa, co-
OpaBliierocst B coOpaHUU, BOJIM, BbIpaKEHHOM Bceraa 1o oole-
My, a He TI0 YaCTHOMY Bompocy: «Pa3 B 3aKOHE HOJIKHBI coue-
TaThCsl BCEOOILIMI XapakTep BOJIM U TAaKOBOW Xe ee MpenmMeTa,
TO BCE€ pacmopsikKeHUs, KOTOpble CaMOBJIACTHO AeJaeT KaKoii-
JIM0O YaCTHBIN 4YeJIOBEK, KeM Obl OH HU ObLI, HUKOMM 0O0pa3oM
3aKOHaAMM He sIBisitoTcs. [lake To, YTO MpUKAa3bIBaeT CyBepeH
M0 YaCTHOMY TOBOJY, — 3TO TOXE He 3aKOH, a JeKpeT; U He
aKT CyBepeHUTEeTa, a aKT MarucTpaTypbi».

3nauenue 3akona. Tonbko Oyiaromapsi 3aKOHY KakK BbIpaxe-
HUIO OOIIell BOJIM MOXHO OOECHevYrTh: CIpPaBETUBOCTh, CBO-
0oy, paBeHCTBO WHIWBUIOB.

Pycco monaran, 4yTo Takol 3aKOH HUKOTAA HE MOXET OBbITh
HECIMpPaBeJINBbIM, «M00 HUKTO HE ObIBAET HECIIPaBEIJIMB IO
OTHOIIEHUIO K caMOMy cebe».

TonpKo MOIYMHSSICh 3aKOHAM KaK BBIPaXKeHUIO OOILeil BOJIM,
U MOXHO OBITb CBOOOOHBIM, «MOO OHM CYThb JIMIIb 3aIIMCHU
WU3BSIBJICHUI Halleit Boau». biaromapsi 3aKoHy Kak BbIPaXKEHUIO
o0Ileli BOJM MOXHO HOOUTHCSI U OTHOCUTEIBHOTO UMYIIE-
CTBEHHOTO paBeHcTBa: «YUTo M0 GoraTcTBa, — HM OIWUH TPax-
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JaHWH HEe JOJDKeH 007aJaTh CTOJIb 3HAYUTEJbHBIM JOCTAaTKOM,
YTOOLl MIMETh BO3MOXHOCTh KYITUTh APYrOTO, M HU OIUH —
OBITh HACTOJIbKO O€IHBIM, YTOOBLI OBITh BBIHYXKIEHHBIM CeOsI
MpOIaBaTh».

BnusiHue MOJIUMTUKO-MIPABOBBIX Maei Pycco TpymHo mepeolie-
HUTh. OH pemt npo6ieMy 3(PGEKTUBHOCTH CPEICTB KOHTPOJIS
3a AeSATEIbHOCThIO MPaBUTEIBCTBA, OOOCHOBAI Pa3yMHOCTh MpPH-
HSTUS 3aKOHOB CaMMM HapoAOM, PacCMOTpeJ MpobieMy COLM-
aJIbHOTO HEpaBEHCTBA M IPU3HaJ BO3MOXHOCTH €€ 3aKOHOIa-
TEJILHOTO pelLIeHMUSI.

KoHctutyimonHoe 3akoHopaTenbcTBO Ppanuuu XVIII B.
BO MHOTOM 00s13aHO Pycco. B Jleknapauuu mpaB yeloBeKa U
rpaxaaHvHa, Koncrutyuuu 1791 r., Koncrutyuuu 1793 r. BO
®paHuun ecTh NpsMbIe CCHUIKA Ha TOJIOKEHMS, CPOPMYINPO-
BaHHble Pycco. B XIX B. BausHue ugeit Pycco takxke cyiie-
ctBeHHO. He 0e3 BnusiHUS mueil Pycco BO3HUKIIM TaKue HOBbIC
JIeMOKpaTH4ecKrue MHCTUTYTBI, KaK pedepeHayM, HapogHas 3a-
KOHOJaTeJIbHAsl MHUIMATUBA, U TaKuhe MOJUTHYECKHE TpeOoBa-
HUSI, KaK BO3MOXHOE COKpallleHHWe CpOKa JEIyTaTCKUX MOJHO-
MOUMIA, 00s13aTeIbHBIN MaHAAT, OT3bIB JEMYTaTOB U30MpaTEISIMU.

7.4.NMNonutnko-npasosoey4yeHne Mopennu

Mopemm (1715—?) — bpaHIy3cKUil mucaTeslb, TEOPETUK
KOMMYHM3Ma

Inoxa. Kpusuc deomanbHoro crpost Bo OpaHuy IprBeT K
HapacTaHUIO PEBOJIOLMOHHON cuTyauuu. M3 mpocBeTUTEb-
CTBa BBIIEINUIOCH HOBOE PEBOJIIOIIMOHHO-IEMOKPAaTUYECKOE Ha-
MpaBJieHUe MOJUTUIECKON MBICIIH.

buoepagpua. O xuzHu Mopeanu usBectHO Majo. Ilom atum
“MeHeM ObLIO OMyOJMKOBAHO HECKOJbKO MpousBeaeHuii («ba-
3UIaga» 1 ap.).

Jlozuneckoe ocnoeanue noaumutueckozo yuenusa. Paznensn
WUJEU eCTeCTBeHHOM IKOJbI TTpaBa 1 unen I1pocsemenus. Mne-
aJIbHBIN CcTpoi st Mopelin — 3T0 KOMMYHM3M:

—> CTpPOM, KOTOPBIA COOTBETCTBYET «IIPUPOLIE YEIOBEKA»;

—> CTpOIi, KOTOPbIA OCHOBAH Ha MPUHLMKIIE BCeoOIleil 00s13a-
TEJIbHOCTU TpyJa U MPUHLIUIE OOIIeCTBEHHON COOCTBEHHOCTH.

OcHnosénas paboma: «Konekc npupoabl WIM UCTUHHBIN AyX
ee 3akoHOB» (1754). CocTouT U3 yeThIpex yacrteit: yactu 1, 2,
3 — Teopuss KOMMyHU3Ma; 4dacTb 4 «OOpa3sel] 3aKoHOAATE/Ib-
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CTBa, COIJIACHOTO C HaMEpeHWSIMU IPUPOIbl» — IPpoeKT KoH-
CTUTYLUMU OYIylIero KOMMYHUCTUYECKOTO OOIIECTBA, B COCTaB
KOTOpOi1 BKJItOYeHBI 118 3aKOHOB.

Cooepicanue noaumuueckoezo yuenus. Mopenu pasinda-
eT 08a cocmosHUs, B KOTOPOM MOTYT HaXOOUThCS JIIOAU:

1) ecTecTBeHHOE;

2) TOCYIapCTBEHHOE .

Ecmecmeennoe cocmosnue — 3010101 Bek (Kak y Pycco),
KOIja JAEMCTBYIOT 3aKOHbI IIPUPO/BI, MPEANUCHIBAIOLINE JTHOIIM
00IIYyI0 COOCTBEHHOCTh M BCEOOIYIO0 0053aTeIbHOCTh Tpya.

Mope/ii — NPOTUBHUK KOHUEIMIUMK JOTOBOPHOIO IMPOUC-
XOXIeHUs rocyaapctBa. Ilepexod OT €CTeCTBEHHOIO COCTOSI-
HUSI K TOCydapcTBY, 10 MHEHHIO Mopeiii, He ObLT OCYILIEeCTB-
JIEH TIyTeM 3aKJIo4YeHUs] O0IeCTBEHHOro JOTroBOpa, a BbI3BaH
OLIMOKaMM TepBbIX 3aKOHOAaTeNlel. DTH 3aKOHOIATEIN 3aKpe-
MWIN «IyIOBUILIHBIA pa3faea MpOU3BEACHUM MPUPOIBI», KOTO-
pbIii BbI3BaT TOSIBJICHHE MHOXECTBA «KECTOKMX M KPOBaBbIX 3a-
KOHOB, MPOTUB KOTOPBIX MPUPOJA He MepecTacT BO3MYILIAThCS».

B cBeTe Takoil TpaKTOBKHU MOSIBJICHUSI TOCYIapCTBa U 3aKO0-
HOB Mopeiau I0IycKaeT, YTO KaKol-HUOYIb «MYIpblii 3aKOHO-
JaTelib» B €ro BpeMsi CMOT Obl yOepeub MHIeHIIeB AMEpUKU OT
cJemoBaHusl OIMOOYHBIM TyTeM. Mopeiin, Kak U (hpaHIly3c-
KU MPOCBETUTENU, BEPU B MYIPbIN YeJIOBEYECKUIA pa3yM, UC-
MOJIb3YSI KOTOPBIE MOXKHO OBLIO Obl MCKIIOUUTH U3 XKU3HU JIIO-
NIl HeCINpaBeaIUuBOCTb.

Dopmbl npasarenus eocydapcmea u ux pazeumue. B otiuuue
OT MOHTeCKbe, KOTOPBI CYMTAJT, YTO B OCHOBAHUM TOU WU MHOW
(opMBbl TIpaBAeHUS JieXaT pa3IMyHble MPUHIUIIEL (100poaeTe b,
YMEPEHHOCTh, YeCTh, CTpax), Mope/uld Ioarai, 4to Bce (hopMbl
MpaBJIEHUsI «TIOKOSITCS B OOJbllIEH UM MEHbIlIe Mepe Ha co0-
CTBEHHOCTH M MHTepece». MopMbl mpaBjieHUS CMEHSIOT Ipyr
npyra. CMmeHa ofHoi (opMbl Ha APYrylo oOycIOBIeHA KOHLIEH-
Tpauyell oOILIEeCTBEHHOI0 MMYIIECTBA B YaCTHBIX pyKax.

Ha cmeHy demokpamuu, B KOTOpOil YaCTHBII U OOILECTBEH-
HBIi MHTEpeC YpaBHOBEILIECHBI M CYILIECTBYET MMYIIECTBEHHOE
PaBEHCTBO, TMPUXOAUT apucmoxpamus. DTO TPOUCXOAUT IIO-
TOMYy, UTO HEKOTOPOM 4YacTW JIoJeil MpUCyIle CTpeMJIEHUE K
3axBaTy oOlIecTBeHHOro umyulecrBa: «IIpoiiger HeMHOro Bpe-
MEHU H... HECKOJIBKO CEMENCTB CTaHYT XO3sieBaMM BCEro 0OIIe-
CTBEHHOTO M Ka3¢HHOI'O MMYIIECTBA, U BOT BaM IOTOBO IpeBpa-
IeHWEe OOIIero MHTepeca MEeJO HalluM B MHTEPEC HECKOJIbKUX
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JINII, OOBEAVMHUBIIMXCS 1T TTOPAOOIeHNST OOJIBIITMHCTBA: 3TO —
apUCTOKpaTHUsI».

3aTeM OOIIECTBEHHOE MMYIIECTBO KOHIIEHTPUPYETCS B PYy-
Kax OIHOTO, M BO3HUKAeT MoHapxus. CO BpeMEeHEM MOHapXUs
peBpaliaeTcs B decnomuro.

CoBpeMeHHOE €My TrocyaapcTBo Mopeumm olleHuBal Kak
NECTIOTUIO — HECIpaBeIIMBYIO (hopMy IIpaBiIeHUSI TOCYIapCTBa,
KOTOpasi B BBICILICH CTENIEHM MPOTMBOPEYUT 3aKOHAM ITPHPOIHI.

IIpoexm kommyHnucmuueckoeo cmpos. B Oymyiiem rocymap-
CTBe 4eJIoBeK OyneT cBoboaHbIM. Ilox cBobomoit Mopemiu moHu-
Maj cienyoniee: «McTuHHas moaMTUYecKas cBoOOma YeaoBeKa
COCTOUT B OECIpPEIsITCTBEHHOM M 0€30013HEHHOM II0JIb30Ba-
HUM BCEM, YTO MOXET YIOBJIETBOPUTH €TI0 €CTECTBEHHBIC W,
clIeq0BaTEIbHO, 3aKOHHBIC XKEITaHUST».

Jnst obecniedyeHUsT 3TOM CBOOOIBI HEOOXOIMMO BBECTU B
neiictBue Kodekc npupods. OH coctouT m3 118 3aKoHOB, Tpu
M3 KOTOPBIX SIBJISTIOTCSI OCHOBHBIMM:

—> 3ampeT YaCTHOM COOCTBEHHOCTH;

—> YCTaHOBJICHHUE TIpaBa Ha TPYA ¥ OOA3aHHOCTU TPYAMTHCS;

—> TIpM3HAHME 3a KaXIbIM I'PaXIaHWHOM IIpaBa IOJYy4YHUThb
MPOKOPMJIEHNE 3a OOIIECTBEHHBIN CYET.

ITocne BBeneHnus B aeiictBue Kopekca mpupombl 3aKOHOIA-
TenbHas (yHKIUS TocyaapcTBa Oynmer mcueprnmaHa. OCHOBHOM
¢yHKIME TrocymapcTBa CTaHET X03UCMBEHHO-0PeAHU3AMOD-
cKas, KOTopas O3HaJaerT:

—> LIEHTPpAIM30BaHHOE pacmpeaeieHne padboT B 00IIEeCTBE
MEXIy €ro 4jeHaMM B M3BECTHON MPOIOPIINU;

—>Han30p 3a CHAOXKEHUEM U paclpenesieHueM IMpOU3BeaeH-
HOU MPOAYKIINH.

Jls ocylecTBAeHUST X035IMCTBEHHO-OPTraHM3aTOPCKOi (DyHK-
IIMWA JOJDKHBI OBITh CO3MaHBL: 1) eMMHOMMYHBIE OpPTaHbl YIIpaB-
JIEHUST; 2) KOJUIETUAJIbHbIE OpraHbl YIIpaBJICHUS.

1. Edunoauunsie opraHbl yrpaBieHUs (GOPMHUPYIOTCS C yde-
TOM TEPPUTOPUATIBLHOTO IpM3HAaKa. MOpEIn BBIAEISIET CAemy-
OILINE AOMUHUCMPAMUBHO-MEPPUMOPUANbHbIE eOUHULbL: TPH-
ObI, TOpOIA, MPOBUHIINM, HALIMS.

Kaxnass agMUHUCTpaTUBHO-TEPPUTOPHAIbHAS €IUHUIIA MME-
€T CBOEro IJIaBy, WJIM HadaJbHUKA: TJIaBbl TPUO (JOKHOCTH 3a-
HUMAaeTCs TMOXU3HEHHO); HAa4aJbHUKU TOPOIOB (IOKHOCTh 3a-
HUMAaEeTCsI Ha OIWH Troj); HadaJbHUKHW MPOBUHIIMI (IOJDKHOCTH
3aHMMAETCs Ha ONMH Trofl); IVIaBa HalMU (JOKHOCTh 3aHUMAET-
CsI IOXKM3HEHHO).
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Mopenmn oTpuLIaTeIbHO OTHOCWIICS K MIee BHIOOPOB TOJIK-
HOCTHBIX JIUII, OTCTAaBaJ IMMPUHIIMIT O9€PETHOCTH 3aHATHUS JOJDK-
HOCTEM OTLIAMU CEMEMCTB.

2. Koaneeuanvuvie opraHbl ympaBJIEHUSI CTPOSITCS: IO TEp-
PUTOPHATBHOMY TIPU3HAKY; T10 IMPOU3BOACTBEHHOMY IIPU3HAKY.

- 2.1. Koaneeuanvhoie meppumopuanbHoie opeanvlynpacaeHusi:

* B KaXIOM Topoje AEWCTBYIOT ceHar. Kaxmbiii orell ce-
MeiicTBa, gocturmnii 50 jer, cTaHOBUTCS ceHaTopoM. MDyHK-
MM CeHaTa: M3JaHWe Pa3IUYHBbIX PErJIaMEHTOB; MOICYET JIMII
pa3IMYHBIX BO3PacTOB U Ipodeccuil; comepKaHue MPUIOTOB
DI TIpeCTapesibIX;

* B Macirabe Bceil Haumu neiictByeT BepxoBHBIN ceHAT Ha-
IIMK, KOTOPBI (DOPMUPYETCS MO MPUHLMITY: IO IBa JeIyTaTa
OT CeHaTa KaXIOro ropoja I0 O4Yepeaud BXOOSAT B €ro COCTaB,
KOTOpHI exeromHo obHoisieTcs. yHkunu BepxoBHOro ceHa-
Ta HallMY: HAA30p 3a CEHaTaMu T'OPOMOB; CYyI MO 0Cco0O0 omac-
HBIM MPECTYIICHUSIM.

2.2. IlpouzeodcmeerHHO-meppumopuaivhsle Koaie2uaibHble
0peamvl YNpasAeHus:

* B KaXIOM Topoje neicTByeT coBeT. COCTOMT M3 MacTepoB
Pa3IMYHBIX KOPITOpalIMii;

* B MaciuTabe BCeil HaIlUM IeicTByeT BepXoBHBINI COBET Ha-
muu. [omumuen BepxoBHOMy ceHaTy HallMU.

DyHKLINU 3TUX COBETOB. pPellIeHUEe MPOU3BOICTBEHHBIX 3a-
I1a4y; KOHCYJIFTUPOBAaHHME CEHATOPOB.

Mopemiu onucan Oymyiiee KOMMYHUCTUYECKOE YCTPOMUCTBO
obmectBa. Ilepexonq K KOMMYyHM3MYy OH IIpeariojiaraja OcCyIle-
CTBUTB TIPU MOCPEACTBE MPOCBEIIEHHBIX MOHAPXOB, K KOTOPBIM
obpamiaics ¢ npusbiBoM: «McrpaBbTe OIIMOKW MOJUTUKUA U
MOpaJu COIVIACHO 3aKOHAM TPUPOIEL...».

Mmuorue ngen Mopemm (naest cBoOOABI KaK rapaHTHPOBaH-
HOM TOCyIapCTBOM MAaTepUAIbHOI OOECIIEUeHHOCTH; MIes 1LIeH-
TPaJrM30BaHHOIO YIPAaBJIECHMUSI HAPOIHBIM XO3SICTBOM) BOCIIPO-
MU3BOJMUJIUCH BIIOCIAEACTBUM 0aOyBUCTaMU — YYaCTHUKAMU
«3aroBopa BO uUMsI paBeHCTBa» (1796).

B ornmume or Mopa, M3JIOXMBIIETO KOMMYHUCTUYECKUE
naen Ha mpuMepe (paHTacTUIEeCKOi «YTormmu», Mopennn pas-
paboTayl KOHKPETHBIN ITPOEKT 3aKOHOIATEIhCTBA KOMMYHUCTH-
YECKOTO CTpPOSI.

®. DHrenbc cuuTa, 4YT0 MOpEIIN — 3TO «IIEPBBI Teope-
TUK KOMMYHM3Ma».
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7.5. NMNonutnko-npaBoBbIe B3rNab
IMpakxa babeda n opyrmx y4acTHMKOB
«3aroBopa BO MS paBeHCTBa»

I'pakx Babded (Hactosee ums dpancya Hoamb, 1760—
1797) — dpaniy3ckuii TeopeTuk KoMMmyHM3Ma. OpraHuzaTop
TaifHoro obuecTBa, B Kotopoe Bonu Mapemanb, dapte, bya-
HapoTTU U Ap. PykoBomurtenb «3aroBopa BO MMsI paBEeHCTBa»
(1796).

Anoxa. SIxobuHckuii nepuon PpaHiy3cKoil OypxKyasHOI
PEBOJIIOLIMM 3aBEPIIWICS MepeBOpoToM 9 Tepmuaopa (27 uiwofs
1794 1.). bpuT OTMEHEHBI 3aKOHBI SIKOOMHCKOW MUKTATyphl, OT-
paHWYMBalolLIMe [IEHbl Ha TOBAaphbl U pa3Mep 3apabOTHOM TIaThl.
B 1795 r. 6buta npunsita HoBast KoHctutyuusi. CornacHo KoH-
crutyuumn 1795 1.

* BBICHIMM OPraHOM WCIIOJHUTEJIbHOW BJIACTU CTAaHOBUJIACH
HcnonHuTtenbHast TUPEKTOpUS (U3 TISITU YET0BEK);

* BBOAWJICSI UMYIIIECTBEHHBIN M30UpPATEIbHBIN 1IEH3.

B 1796 r. babed u mpyrvie 3aroBOPIIMKY CO3aTKM OOIIECTBO
«TaitHast aupekTopusi OOILIECTBEHHOIO CIaceHus», pazpadbora-
JIN TTPOTpaMMy KOMMYHUCTUYECKOTO TpeodpazoBaHusi DpaH-
LIMM U TOTOBUJIUCH COBEPIIUTH T'OCYAapCTBEHHbBIN MEPEeBOPOT.
3aroBOpIIMKUA OBUIM PACKPBITHI, MPENCTaiud MNepel CyooM U
MNPUIOBOPEHBI K pa3iM4YHbIM Haka3zaHusM. babed u Hapte
OBLUTU TUILOTUHUPOBAHBI.

Astoputetr babeda ObUT CTONBL BBICOK, YTO YYAaCTHUKOB 3a-
roBopa 4acTO Ha3bIBalOT 0aOyBUCTaMU, a pa3pabOTaHHYIO MMM
JIOKTPUHY — 0abyBHU3MOM.

buoepagpua. babed mpoucxonun M3 OGeqHOM ceMbU OTCTaB-
Horo cojpaTta. O cebe nucain: «S pomwics B Ipsidu». bbll muc-
IIOM U TIOMOIIHUKOM IOPUCTA, CIYXUJ B TTO3EMETbHOM apXWBE
B I. Pya. Ilpunsn ®PpaHuy3cKylo OypxKya3HYIO PEBOJIIOLIUIO.
W3znaBan razery «IpubyH Hapoma, WIM 3alllATHUK MpaB 4YeI0Be-
ka» (¢ 1794 r.). PykoBonutenb TatHOTO OOIllECTBA.

Jlocuueckoe ocHnoeanue noAUMUKO-NPABOBHIX 63215006
yuacmuukoe 3azoeopa. Wnen <«Komekca mpupoasl» Mopeiu,
yyeT OIbITa SIKOOMHCKOW IMKTATypbl, UAEW €CTECTBEHHOIO
mnpaBa ObLIM OCHOBOI MOJMTUKO-IIPABOBBIX B3MISIAOB babeda u
JIPYTMX YYaCTHUKOB 3aroBopa.

Ocnognuie pabomui; «IlocTosiHHBIN KagacTp», «MaHudecT
iebeen».
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Cooepircanue noaumurko-npaeogozo yuenusa. Kpumuxa un-
cmumymoes 0yparcyasnoeo oouecmea. babyBUCTbI KPUTUKOBAIU
YaCTHYI0 COOCTBEHHOCTb M 3aKOHOIATEJIbCTBO O HaclieIOBaHUU
UMYLIECTBa:

* «MHCTUTYT YaCTHOW COOCTBEHHOCTU €CTb OOMaH, yYMHEH-
HbII HaJ MHOXECTBOM IMPOCTBIX U JOOPBIX JIOJEH»;

* «COOCTBEHHOCTb SIBJISIETCSI TMTPUUYMHOUN Bcex OencTBUi Ha
3eMJIC»;

* «3aKOH O HacJelOBaHWM B BBICIIECH CTENMEeHU HeclpaBe.l-
quB. OH co3maeT 00e310JEHHbBIX YXKe CO BTOPOTO MOKOJCHUS».

IIpoepamma nepexoda k kommyHnusmy. Lleab 6aOyBUCTOB: yc-
TaHOBUTb B OOLIECTBE @hakmuueckoe paseHcmeo 4epe3 BBele-
HUE WHCTUTYTa OOILEeCTBEHHOW COOCTBEHHOCTHU. DTa lieb OIl-
paBabIBajach CChUIKAMM Ha ecTecTBeHHoe mnpaBo: «IIpupona
Jlajia KakIoMy paBHOE MPaBO Ha IMOJIb30BaHUE BCEMU Ojaramu».

CpenctBo ajisl mepexoia K KOMMYHU3MY — HACUAbCMBEHHAS
pesoaryusi, B Xoae KOTOPOIl Hapoj MOJXKEH: 3aBlafieTh Trocy-
JIapCTBEHHBIM Ka3HAYeMCTBOM, MOYTOM, MPaBUTEIbCTBEHHBIMU
30aHUSIMU, BCEMU OOIIECTBEHHBIMU W YaCTHBIMU CKJIaJaMHu.

Ynenbl McNOMHUTENBHON TUPEKTOPUN JOJKHBI OBITH Ipe-
JaHbl Cyly Hapojia Kak y3ypraTopbl HApOAHOTO CyBepeHUTETA.

Mepbi, HanpaeaeHHble Ha 0baecHeHUe N0A0NCEHUSI OeOHAKO8.
BabyBucThl MIaHUPOBAJIU B XOA€ PEBOJIOLMU OCYIIECTBUTH
psiI Upe3BbIUYAHBIX MEP B MOJIb3y OCTHSIKOB: ‘

—> OecmaTHYyo pa3aady xjieba: «Bce Oy1o4HUKY OyayT 00sI-
3aHbl HEMPEPBIBHO TeYb xJ1e0, KOTOPbIi OyIeT JapoM pasaaBaTh-
¢S Hapomy; UM OyneT 3arjiayeHO COOTBETCTBEHHO TPeOOBAHUSIMY;

—> mepenavyy MMYIIECTBA SMUTPAHTOB M JPYTMX BparoB Ha-
pona;

—> 0e3BO3Me3JHOE BO3BpallleHUe Hapody 3aJOXEHHBIX B
JoMbapae Bellei U ap.

Takmuka pesoatroyuoHHo20 npasumenvcmea. B nepexomHblit
nepuoj oT OypXKya3HOro K KOMMYHMCTMUYECKOMY OOIIECTBY Oa-
OyBUCTBI TUIAHWPOBAIM CO3[AaTh PEBOJIIOLIMOHHOE MPaBUTE/b-
ctBO. [Ipenmnonaranock, YTo 3TO MPABUTEIbCTBO BBEET:

—> gkobuHckyio Koncrurynuio 1793 r. (C HEKOTOpPBHIMU
U3BATUSIMU);

-> BceoOlee paBeHCTRO;

—> BceoOlliee BOOpYXKeHUe Hapo/a;

—> BceoO1Iy0 00s13aTeIbHOCTD Tpyaa: «IIpupona Bo3moxu-
Jla Ha KaXJIOTo 4esloBeKa O0SI3aHHOCTb TPYIUTHCS».
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JIuna, Kotopele He OyAyT 3aHMMAThCSl OOIIEMNONAE3HBIM (PU-
3UYECKUM TPYAOM, OyIyT OOBSIBACHBI PEBOJIOLIMOHHBIM MpPaBU-
TeJbCTBOM MHOCTPAaHLAMU M JIMIICHBbI TMOJUTUYECKMX IIpaB.
Kpome Toro, 3Tu MHOCTpaHLBI OYIyT BHICHUIATHCS Ha «OCTPOBa
Mapraputsl 1 OHope, I'mepckue octpoBa, ocTpoB OJEpoH U
Pe», xoTopble OymyT mpeBpallleHbl B MeCTa WUCIPaBUTEIBLHOTO
TpyZa.

PeBotolinoHHOE MPaBUTEILCTBO NOMKHO OyIeT MPUHSTH
3aKOHBI, KOTOPBIE TMO3BOJSAT YIPa3dHUTh YACTHYIO COOCTBEH-
HOCTb B TeUEHHUE XM3HM OJHOTro TMoKojeHus. [lnaHupoBantoch
MPUHATHE 3aKOHA O 3allpellleHuu BceX (OpM HacjeIOBaHMSI
HUMYIIECTBA.

JIelicTBUSI PEBOJIIOLIMOHHOTO TPABUTEIbCTBA MPUBEAYT K CY-
IIECTBEHHOMY M3MEHEHMIO MOJIOXEHUS] TPYISAIIUXCS: OHU OymyT
WMETh IPWJINYHbIE MeOIMPOBaHHBIC KBAPTUPHI, ONEKIY AJIST pa-
OOTBHI U OTObIXa, YUACTBOBATh B OOILECTBEHHBIX Tpare3ax.

Cmpameeus pegoaoyuorHo2o npasumenvcmed. B «MaHu-
decte naedeeB» babed mmaHupoBan ycTaHOBJEHUE B Oymylen
®paHuuu pecnyoauku: «Heo0xomumo... BEpHYThCS K AeMOKpa-
TUYECKOMY TPaBJICHUIO, €AUHCTBEHHO IOI00Aa0IIeMy BO3POXK-
NeHHbIM (bpaHIly3aM, eIMHCTBEHHO OOCTOMHONM Harpaie 3a MX
IJIATEbHBIE TPYIbl, 32 UX CJIaBHbIC pecIyOIMKaHCKUE TOIBU-
', K €IMHCTBEHHOMY IpaBJICHUIO, KOTOPOE OHU BCerga CTpe-
MWINCH TOJYYUTh U KOTOPOTO OHU yXe ObLIO JOOUIUCH.

BbaGed m ero CTOpOHHHUKHU CO3IANIK PEBOMIOIMOHHYIO Opra-
HU3aLMI0, KOTOpash BBICTYITMJIA 34 TOCYIApCTBEHHBIN MEPEBOPOT
1 YCTAHOBJIEHWE PEBOJIOLMOHHON TUKTATYphl C IIEJTBI0 OCHO-
BaHWUsSI KOMMYHUCTHYECKOTO obmectBa Bo @panuun. B otim-
ype OT KOMMYHUCTHYECKUX MpoekToB [lmatona, Mopa u Mo-
pein 6abyBUCTHI pa3paboTali HOBYIO CTpATETHIO Iepexona
K KOMMYHM3MY: 3aXBaT TOCYJTApCTBEHHOM BJIAaCTH TPYIIOW pe-
BoMOIIMOHEPOB. [loaToMy 6abyBHCTOB MOXHO Ha3BaTh IEPBBI-
MM JeHCTBYIOIIMMM KOMMYHHCTaMU, a babGeda — aumepom
MMapTUH, BIIepBbIe 3asBUBIIEH 00 MHTEpecax TPYIAIINXCS.

Tema 8. NOJIMTUKO-NPABOBbIE YHEHUSA
B POCCWU XVIII BEKA

Ilepsas nonoseuna XVIII 6. B Poccun accouuupyeTcsl C ak-
TUBHOM pedopMaTopckoit aestesbHocThio IleTpa 1.

B 1721 r. 3akonumnack CeBepHas BoiiHa U Poccust BepHyja
cebe BbIxon K banruiickomy Mopio. DTa BoiiHa MMeJa TOJIOXM-
TeJbHOE 3HaueHMe He ToNbKo Mg Poccum, Ho u misa LlBenuu:
OB MOJIOXKEH KOHEIl IIBEACKONW 3KCIMAHCUU U CBSI3AHHOMY C
Heil pacIbUICHUIO YeJIOBEYECKMX CHIIL.

B XVIII B. Poccus o ¢opMe rocyarapcTBEHHOTrO IpaBeHUS
Obl1a aOCOMIOTHOM MOHapxuel. DTa ¢opma IpaBIeHUsT Toapa-
3yMeBaJia TaKyl0 BHYTPEHHIOIO MOJUTUKY TocydapcTBa, MPU KO-
TOPO YUUTHIBAJIOCH MHEHUE TOJbKO OTHOIO JIMIa — abCOMIOT-
HOTO MOHapXa.

Ietp I mpoBoami peopMbl, KOTOPBIE ObLIM HAPABIECHBI HA
npeoaoJieHue oTcTaBaHUs Poccuu OT 3amamHBIX TOCYIapCTB.
IMTpuHuManace GecumciaeHHbIe YKasbl, Cpeld KOTOPHIX ObLIU U
Takue, B KOTOPBIX BO BCEX IETajsIX MPEANUChIBAIOCh, KaK ce-
SITh KOHOIUTIO, youparh xj1e6 U T.N. MICIIONHUTENSIM 3TUX yKa-
30B MPEANUCHIBAIOCH UCIIOJNb30BaTh METOAbl MPUHYXACHUS B
OTHOILIEHUU TeX, KTO He OyAeT UX BBIMOJIHSTh: «M00 camu 3Ha-
eTe, 4To AJ0OPO M HaJOOHO, HO HAIM JIIOAU 0e3 MPUHYXKICHUS
He cAealoT».

ITpu Ilerpe I mosiBUAMCH HOBBIE MHCTUTYTHI KPEMOCTHOTO
MpaBa, KOTOpbIe Je/aiu TOJIOKEeHNe KPEeCThsIH ellle 0ojee TsKe-
JIBIM (TIOMEIIVKYA HACISIUCh TIPAaBOM CyJa Haja KPEIOCTHBIMU).

O¢duumanbHOi TOKTPUHOM, CCHUIKAMU Ha KOTOPYIO 000CHO-
BbIBaJlaChb a0COJIIOTHAsI BJACThb MOHApxa, OcTaBajach JOKTpHHA
0OXECTBEHHOI BOJIM, COTJIACHO KOTOPOM BJIacTh MOHapXa pac-
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cMaTpuBalach Kak «0OXeCTBeHHOe IMopydyeHue». Mcmonb3oBa-
JIMCh CCBUIKM M Ha «00IIee 0J1aro».

HMmenHo B 310 BpeMs, HaunHasi ¢ @. I[Ipokonosuya u B.H. Ta-
TUILIEBA, BIIEPBBIC MPEANTPUHUMAIOTCS TOIMBITKU MTPUCIIOCOOUTD
TEOPUHU E€CTECTBEHHOTO TpaBa M JOTOBOPHOTO IMPOMCXOXICHMS
roCyl1apcTBa JUIsi 000CHOBaHMSI abCOMIOTHON MOHApPXWMU.

Bmopas noaosuna XVIII 6. B Poccun o3HameHOBanzach Kpe-
CTBSIHCKOU BOWHOI mon mpeasBoautenbcTBoM E.W. Ilyrauesa,
KoTopast To0Oyauia MPOrpeCCUBHO MBIC/SIIIMX PYCCKUX JTIOACH
3aayMaThcsl O cympbax Poccuu M oCcriopuTh JTETMTUMHOCTDH a0-
COJIIOTHOM MOHApXMU M KpeNocTHoro mpapa. K ymciay takux
meicauteneit orHocsarcss CE. decaunkmii m A.H. Pagnmes, xo-
TOpbIE ONMUPAJIUCh B CBOMX MPOM3BEACHUSIX Ha Ulen (ppaHILry3C-
Kux npocseruresieit (MoHTeckbe, Pycco).

8.1.®d.MpokonosninB.H. Tatnes
0 rocyaapcTee v npaBse

®eodan IIpokonomu (1681—1736) — pycckuii MOIUTH-
YeCKUI MBICIIUTENIb U LIEPKOBHBIN IesATENb.

Anoxa. Pedbopmaropckas nesrenbHOCTh [letpa I: mepkoBHast
pedopMa, pecdhopMa TIpecTOIOHACTECIS.

buoepagpua. Ponunca B Kuee B kymedeckoit cembe. [Ipo-
KOIOBUY PaHO OCTAJICSI CUPOTOM, ero BOCIIMTaHWEM U 00paso-
BaHMEM 3aHuMasIcd asand. Yuwicsd B KueBo-MorwissHckoi my-
XOBHOI KOJUIETMH, B Me3YUTCKUX IuKonax JIbBoBa, Kpakosa, B
PUMCKOM KaTOJIMYECKOM KoJjuiernyme. BepHyBimuch B Kues,
MperoaaBai Mo33Ui0, PUTOPUKY, OorocaoBre u puaocopuio B
KueBo-MoruistHcKoi TyXOBHOM KOJUIETUM, TTepeUMEeHOBAHHOMN
K TOMy BpeMeHU B akamemuio. ITocne mocemenuss Kuepa Ilet-
poM I 6bUT HazHaueH pekTopoMm. B 1718 T. TIepeBeneH B CTOIM-
1y, Ha3Ha4YeH TCKOBCKUM emnuckoroM. CriogBukHuk Ilerpa 1.
C 1721 no 1736 rr. — Buue-npe3uneHT CuHoza.

Joecuueckoe ocHoeanue nOAUMUKO-NPABOBHIX 63215008.
CoueTraHue TEOJIOTUM U TEOPUHM ecTecTBeHHOro mpasa (I'po-
uii, ['060c).

OcHosnbie pabomosi: «I1paBma Bom MoHapiei»; «CioBo o
BJIACTU W YEeCTU LIAPCKOIi».

Coodepicarue noaumuko-npasoeoeo yueuus. Coommuouie-
Hue OyxosHoli u ceemckoii éracmu. I[IpoKOMoBUY OTpULIAT
WICI0 TIPEBOCXOACTBA ITYXOBHOW BJIACTW HAI CBETCKOM M MO
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HETOMYMHEHMST TyXOBEHCTBA M MOHAIIECTBA, CUMTasi, YTO 3Ta
uaest ecTh: «Kajo ce 3MUMHO, TaNeXCKUI Ce TyX».

IIpokoroBuY Imosaraj, 4YTO B TOCYAapCTBE €CTb pPa3HbIE
«IMHBI», KaXIBII M3 KOTOPBIX 3aHST MOJIE3HBIM JJIsSI OOIIeCTBa
nenoM. CBSIIIEHCTBO — 3TO «UMH €CTh B HapoJe, a He MHOE To-
CyIapCTBO», II03TOMY OHO ITIOMUYMHEHO TOCYJapCTBY TaK XKe,
KakK U BCE OCTaJIbHBIC.

ITpokoroBuY ObUI CTOPOHHUKOM pe(OpMbI ITPaBOCIaBHOM
LIEPKBU, CYTh KOTOPOI CBOAMJIACH K YIIPa3IHEHUIO MaTpuUapiie-
CTBa ¥ MOJYMHEHUIO MPABOCIABHOM IIEPKBU HApIO C ITOMOIIIBIO
yapexnaeHus JlyxoBHoil kosuternu, a 3ateM CuHoma. [Ipokorro-
BUY OOOCHOBBHIBAJ 3Ty pehOpMy CCHUIKAMHU Ha MCTOPHUIO (PUM-
CKM€ Y BU3aHTUICKHE MMIIEPATOPhl UMEIN U CBETCKYIO, M Oy-
XOBHYIO BJIAaCTh), a TaKXKe CChUIKAMM Ha IPEUMYIIECTBO HeE
eIMHOJUYHOr0, a KOJJIETUAJIBbHOTO yIpaBiIeHUsS («M3BECTHEE
B3BICKYETCSI UICTMHA COOOPHBIM IIpaBJICHUEM, HEXEIU €IUHBIM
JTUTLIOM»).

IIpoucxoxncdenue eocydapcmea. IIpoKomoBUY 6nepevie B
Poccuu obpatuicst K doeosoproil meopuu TIPOUCXOXKICHUSI TO-
cynapcrBa. Criemysi TTOJOKEHMSIM IITKOJIBI €CTECTBEHHOIO IIpaBa,
ITpoxomoBuy pazauyalt:

—> COCTOSIHME TI€pBOHAYAIBHON MMPUPOAHON BOJIBHOCTH JIIO-
JIeil, KOTOpoe eMy IMPEIACTaBIIsIOCh KaK «4epHOe Aa Oe3MepHOoe
0e33aKOHH1IT MOope»;

—> rocyiapCTBEHHOE COCTOsSIHME. B rocymapcTBeHHOE COCTO-
sSIHAE, KOTOopoe oOecIieurBaeT JIOAIM MUp M obiee OJjaro,
JIIOIY TEpeluin «He 0e3 cMoTpeHMsT boxus», 3aKiIounB corjia-
IIeHne 00 OTKa3e OT BCEX CBOMX IIpaB B IIOJIb3Y CyBepeHa: «Tbl
BJIaZiceIlb HaMM K OOIIEl MOJb3e Hallleil».

Ccouika IlpokonoBuya Ha BoO boxwuio B paccyXIeHUsx o
JIOTOBOPHOM TIPOMCXOXIEHMWM TOCYIapCTBa IMPUHIMUIIMAILHO
OTJIMYAeT €ro TEOPMIO OT 3aIlamHbIX TEOPHUM OOIIECTBEHHOTO
norosopa (I'poumii, ['o60c, JIokk m 1p.).

Dopmbt npasaenus eocydapcmea. TTpoKOITOBUY CUMTAN, UTO
¢opMBI TIpaBJIEHUsI TOCYIApCTBa 3aBUCIT HE TOJBKO OT HApOHd-
HOTO comaiieHus M Boju bora, HO M OT pa3Mepa TeppUTOPUM
rocygapctBa. OH mosaraj, 4To pecItyOJUKM MOTYT OBITh «pa3-
BE B MaJIOM Hapoje» M Ha HeOOJBILIONH TePPUTOPHUU.

[TpokomoBuY OTpUILIATEILHO OTHOCHIICSI K PECITYyOIMKE KakK
¢dopme mpaBieHMs rocygapcTba. JleMokpatndeckue peciryOmm-
KA HE MOTYT CYIIECTBOBAaTh 0€3 YaCThIX CMYT, a apUCTOKpPaTH-
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YecKue peciyOIuMKu MOTPSICAIOT pa3HOIJIACUsl MEXIy MpaBsIim-
mu. [loaromy nyumieit opmoii mpapiaeHusi rocymapctBa Ilpo-
KOTIOBUYY MPEACTABIISLIACh MOHAPXUS.

®. TIpoxonoBuY paznuyan dea éuda MOHApPXMI: Haclea-
CTBEHHYIO U BbIOOpHYI0. Kaxknmast u3 atux ¢opM HUMeEEeT I10CTO-
WHCTBA U HEJOCTaTKMU.

Bvibopras monapxus 110Xa TEM, YTO BO BpeMsT BHIOOPOB HO-
BOTO MOHapxa MOTYT BO3HUKHYTh cMyThl. OMHaKO MMEHHO TaKasi
¢opMa MOHapXuUM TO3BOJSIET COXPAHUTh MOHAPXUYECKYIO (hop-
My TIpaBJIEHUSI, €CJIY TIpaBsiiiiasi AMHACTUS PEPhIBACTCS.

Henocrarok xacaedcmeennoit monapxuu ITpokonoBud Buaes
B TOM, UYTO HACJIEIHUK IO 3aKOHY MOXET OKa3aThCsl HEIOCTOM-
HBIM IIPECTOJIA, T.€. «HETOJHBIM», «HEUCKYCHBIM», «JICHUBBIM».
IpeononeTh 3TOT HEAOCTATOK MOXHO, €CM MOHapX Ha3HAuuT
3aBelllaHUeM JOCTOMHOro HacjieaHuka. B o6ocHOBaHUE 3TOTO
nojioxxeHust ITpoKornoBuY cchulajicss Ha MHCTUTYTHI YaCTHOTO
npaBa: «Kak oTtery MoXeT TUIINThL ChIHA HACJIECTBA, TaK U TOCY-
napb — mpecroja». IIpokonoBuy cceutaiicss Ha MBana 111, koto-
phbiit 3asaBisuT: «KoMy 3axody, TOMYy U OTAaM KHSKEHUE».

Jlyymeit ¢opmoii npasiaeHus misi [IpokonoBuya Oblia Ha-
cienctBeHHass MoHapxusi. OH Hamwcana CIelUabHYIO paboTy,
4yTOObI onpaBaaTh NpuHATHINA Iletpom I B 1722 r. yKa3, B KOTO-
pOM 3a MMIEepaToOpoM MPU3HABAIOCH MPABO HA3HA4AMb HACHE/-
HMKa TpecTtojia. DTa paboTa Hocwiia Ha3BaHue: «[IpaBaa Boimn
MOHaplIeil BO OINpeaeieHMM HaclleMHUKA IEPKaBbl CBOCI».

IMonutnyeckue B3misiapl Peodana [TpokornoBruya Mo3BoSIIOT
CYyIUTb O COOTHOIIEHWM TOCYyIapcTBa M IMPaBOCIAaBHOMN LepK-
BU B Poccun Bo Bpemena Iletpa 1. B.M. KitoueBckuii onieHmI
pabory ITpokonoBuua «IIpaBma Boau MoHapiiei» KakK «Kpat-
KYIO 3HIIMKJIOINEANIO TOCYIapCTBEHHOIO MpaBas.

Bacuiaunitk Hukurny Tarnmes (1686—1750) — pycckuii
HUCTOPUK W TOCYIApCTBEHHbIN JesTe/b, CTOPOHHUK TEOPUM eC-
TECTBEHHOT'O ITpaBa.

Inoxa. Pedopmaropckas aesareabHocTh [leTtpa 1.

bBuoepagpua. Tlpovicxonun u3 3HATHOTO ABOPSIHCKOIO poja.
OKOHYMIT apTUJUIEPUIICKYIO MHXEHEpHYo 1Koy B Mockse. B
1704—1717 r1r. cocTostn Ha BOeHHOM ciyx0e. CroaBUXHUK
Iletpa I, BXooui B €ro «y4yeHylo ApYyXuHy». OpraHuszaTop rop-
Horo feyia Ha Yparne. YkasoMm [letpa ObUT Ha3HA4eH PYKOBOIU-
TeJleM TOPHBIX 3aBOOB Ypana. beut rydbepHatopoMm AcTpaxaHU.
ITpu Enuzasete (1745) moman B onany. [locieqHue roabl Xu3-
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HU TIPOBEJ B CBOEM IMOAMOCKOBHOM UMeHUU bonauHo, rie 3a-
BepIIUJ CBOW paboty «Mcropusi poccuiickasi ¢ caMbIX APEB-
HEWINX BpeMEH», a TaKKe Hamucal psil paboT Mo 3KOHOMUKE,
reorpauu, MPOCBEIIEHUIO U TTOJTUTHKE.

Jloeuneckoe ocnosanue noaumuxko-npaeoeozo yuenusn. Co-
yeTaHWe MIeH TeOPUM eCTeCTBEHHOTO IpaBa ¢ UCTOPUYECKUM
MOAXOIO0M.

OcHnognote pabomot: «VIcTopusi poccuiickasi C caMbIX JApeB-
HEHIIMX BpeMeH», «Pa3roBop o IoJjib3e HayK U YUUJIUIIL».

Cooepcanue noaumuko-npagoeozo yuenus. Ilpoucxosc-
denue eocydapcmea. Crienysl MOJOXEHUSIM TEOPUU €CTECTBEH-
HOro TpaBa, TaTuilieB pazanyaeT eCTECTBEHHOE COCTOSIHUE KakK
COCTOSIHUE <«BOJIbHOCTH», KOTJA YEJOBEK «YIPaBISIETCS] TOJBKO
€CTECTBEHHBIM 3aKOHOM», OOXOAUTCS 0€3 BJIaCTU U 3aKOHOB
rocynapctsa. OIHaKO CBOIO BOJIIO YEJOBEK MOXKET MCIOJIb30BaTh
HEepasyMHO U BecTU ce0s1, Kak miaaeHel. [Toatomy, monaran Ta-
TUIIEB, BOJIE YEJIOBEKA JOJDKHA OBITh «ITOJIOXKEHA Y3[a HEBOJU
IUIST €TO € MOJIb3bl». «Y3la HEBOJIW» MOXET OBITh mpex BUIOB.

Ectb y30a «no npupode» — poauTenabcKasi BIacTb, a Takxke
MOHapxuyeckasl BlIacTh, KOTOpash aHAJOTWYHA POJUTEITHCKOM.
MoHapx MonoOeH rocrnoJuHy B CBOEM JOM€, a TOCYIapCTBO —
9TO JJOM MOHapxa, He XKeJalolIero pa3opeHus: CBOeMy JA0MY.

EcTb y30a doeosopuas, T.e. y3na, KOTOpYIO WHIAMBUJ CaM,
«ITO CBOE BoJie» TSI ce0s1 BbIOMpaeT. XOJoIM, KOTOPhIA HE MO-
XEeT caM cebs1 00ecreynThb, 3aKJI0YaeT T0rOBOP C TOCIOAMHOM.
AHajnornuHo, cuuran TaTuiies, U «0OLIEHAPOAMS, WIU PEC-
MyOJIMKU» OCHOBAHbBI Ha JOTOBOPE.

Ectb y30a «no npunyscoenuro», T.€. KOra 4desioBeKa JIMIIA-
0T BOJU U CBOOOABI HacuiabHO. Takas y3ma co3mgaeT padCTBO.
TaTtuiieB cuurtan, 4To pad UMEET MpaBo TOOUBATLCSI CBOETO OC-
BOOOX/IEHUS, TaK KaK «pabCTBO MPOTMBOPEUUT 3aKOHY XPUCTH-
AHCKOMY» .

Hrtak, TaruineB Kak MCTOPUK IOIMYCKAET U 002080pHYIO0 Mme-
opuro TIPOUCXOXIEHMSI TOCYIapcTBa, MPU MOMOIIM KOTOPOil OH
00BSICHAET BO3HWKHOBEHME PECNyOJUK, U HaAmpuapxaibHyro
meopuio TIPOUCXOXIEHUSI TOCYIapCTBa, KOrma pedb 3aXOAUT O
MOHApXUM.

' TatumieB npoTuBopeunt cebe. TPYIHO NPU3HATE, YTO Y3Ia «I10 IPUHYX/IE-
HUIO» T0JIe3Ha pady.
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Knaccugpuxayus gopm npaeaenus eocydapcmea. Kpurepun
KJ1accuuKanum:

1) reorpapmueckuii pakTop («Mayble» WU «BEJTUKUE» TEP-
puTOpUN);

2) HaJluuyue WU OTCYTCTBUE BHEIIHEH yrpo3bl CO CTOPOHbI
cocelei.

Tabnnya8. 1
dopMbl NpaBneHns rocygapcrea

Xapakrtepucruka ®opMa npaBjJeHHn
TEPPHTOPHH H Hapoaa rocyiaperea

Mansle u He noaBeprawmHecs
HanaACHHIO HAPO/BL:

Tonnauaus, seitnapus NEeMOKpaTHYeCKas pecnybauxa

Benukue u He nogsepraoumuecs
HanajeHyIo Hapobl:

AHrus KOHCTHTYLIHOHHAS MOHApDXUA
Benenus apHCTOKpaTHYeCKas pecnytiuxa

Benmnkue u nojBeprarwoimmecs
HAMageHHUIO HAPOXBI:
Poccus, ®panuus,

Janns, Henanus caMofIepKaBHe («CaMOBIACTHER)

Pewenue eonpoca kpenocmrnoeo npasa. Kak WMCTOPUK,
B.H. TatumeB cuntaeT KpemocTHOE IIpaBO ommOKoi bopuca
T'onyHoBa, kortopbiit oTMeHus HOpbeB JleHb, 4TO MpUBENO K
MOJTHOMY 3aKPETOLIEHUIO KPECTbSIH.

OH aHanM3MpyeT CUTyallMIO Ha 3amane: TaM HeT KpemnocT-
HOTO TIpaBa M 3TO TOJIE3HO TOCYTApCTBY.

TaTuileB NpUXOAUT K MapagoKCaTbHOMY BbIBOLY: OTMEHMTD
B Poccum kpernoctHoe MpaBo OyneT eile OOJbIIMM 3J10M, YeM
HE OTMEHUTH, TTIOTOMY UTO:

1) oTMeHa KpernoCcTHOTro TpaBa He COrjacyeTrcsl ¢ CUCTeMOM
camojiepXaBMsl. YKOPEHUBILMICS 00blYail HEBOJIU OTMEHSTh
Hebe30ITacHo;

2) MyXUK JIEHUB, U €CJIU JaTh €My BOJIIO, TO OH TOTUOHET.

TarumeB B pabote «Kparkme 3KOHOMUYECKHUE IO JEPEBHU
crenyoomiei 3anuckuy» (1742) npuBomut nepedeHb u3 20 ImyH-
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KTOB, B KOTOPBIX COMEPKaTCS TIPU3HAKU JICHUBOTO KPECThSHU-
Ha: paHee BCETO MPHUCTYIIAeT K ele, 3MOPOBBIA 10 MUPY XOIUT
W MUJIOCTHIHIO TIPOCUT, B JOME KBAacy HET, CBEpYKM M Tapaka-
HBI ¥ T.II.

B a70i1 xe pabote TaTwimes TpemraraeT IBOPSHCTBY BBECTH
TOTAJTBHBIN HaI30p HaI KPeCThIHAMM, CTPOTHE MEpPHI BHEIKO-
HOMUYECKOTO TIPUHYKICHHS.

TaTwimeB BHeC CYIIECTBEHHBIN BKJIAA B OTEUSCTBEHHYIO Te-
opuio (GopM TIpaBIeHUs TrocygapcTBa. TaTWIEB — OIWH U3
TIePBBIX PYCCKUX MBICIUTENEH, KOTOPBIM CTal MCIIOIb30BaTh
TEOPUIO €CTECTBEHHOTO TIpaBa M JOTOBOPHOTO ITPOMCXOXKIEHUST
TOCyIapcTBa JjIsT OOBSICHEHMS TIpOOJIeM ToCymapcTBa M IIpaBa.

8.2. lMNonnTtnko-npaBoBOE yYeHNEe
CE. decHuukoro

Cemen Edumonny lecankmii (ok. 1740—1789) — niepBbiit
pycckuii Tipodeccop mpaBa MOCKOBCKOTO YHMBEPCUTETa, CTOPOH-
HHK TEOpUH pa3leliecHHs] BJacTell M 3aKOHOATEIEHOTO PeryIipo-
BaHUS KPEITOCTHOTO TIpaBa, CTOPOHHMK CyIa TTPHCSKHBIX.

Anoxa. «[IpocBeleHHbI abcomoTu3dmM» B Poccum — mepu-
on mipaBieHus Exarepwrsr 11, kotopas B 1767 1. co3Bama Ko-
MHCCHIO [UII COYMHEHUST TTPOeKTa HOBOTO YIoXeHUs (YiaxeH-
Hast KOMHUCCHS).

buoepaghusa. Tlpoucxoaun u3 MelnaH yKpanHckoro r. Hexu-
Ha. Ydyeba B CeMUHApUH, 3aTeM — THMHA3Us TP MOCKOBCKOM
VHUBEPCUTETE M ydeba B YHMBEpPCUTETe MpU AKameMUU HayK B
Ierepoypre (¢ 1759 r.). B 1761—4767 1T. 3aHMMaeTcsa B YHU-
BepcuteTe r. [asro (AHMIMSA), rae ciayulaeT JeKuuu Amama
Cwmurta. Tlo BO3BpaleHNM U3 AHIIMY GbLT Ha3HAueH Tpodec-
copoM TipaBa MOCKOBCKOTO YHUBEPCUTETA, B KOTOPOM ITIPEIIO-
naBan 1o 1787 r. Yurtan Kypc UCTOPUMU U TEOPUM PYCCKOTO 3a-
KOHOJATEbCTBA Y «3aKOHOMCKYCCTBA».

Jlocuueckoe ocnosanue noaumuxo-npaeoeozo yuenusa. Ha
JlecCHULIKOTO oKa3aiu OoJibllioe BAvsSHUE uaeu Anama Cmura,
Ilapas Jlyn MoHTecKbe, 3HAHHE aHTIMHCKUX TTOJUTUKO-TIpa-
BOBBIX MWHCTHTYTOB.

Ocnosnas paboma: «IlpencraBieHue o6 yuypexXIeHUM 3a-
KOHOATeTbHOM, CYINTEIFHON M HaKa3aTelbHOH BlacTh B Poc-
cuiickoit mMrrepumn» (1768).
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Codepxycanue noaumuxo-npaeoeozo y4enus. Bcnen 3a
Anamom CmutoM [eCHMIKMIA BBIACSII YEThIpE 3Talla pa3BH-
THS YEJIOBEUECTBA B 3aBUCMMOCTH OT MCTOYHUKOB CYIIIECTBOBA-
HUSI TOTO WJIM MHOTO Hapoja:

1) cobupaTeabCTBO;

2) MacTyIIecTBo;

3) xebomnaliecTBo;

4) KOMMEpYECKHIA 3Tarl.

Bonee cosepiieHHOMY 3Tamy pa3BUTHUS YeJIOBEYECTBA COOT-
BETCTBYEeT OoJiee pa3BUTOE 3aKOHOAaTeabCcTBO. Hambosbiee pas-
BUTHE 3aKOHOIATEIbCTBO IIOJyYaeT Ha KOMMEPYECKOM ITarle.
Ecmu y npeBHMX pMMIISSH BCE 3aKOHBI YMEIIAJINCH Ha 12 Tabmm-
1ax, TO B COBpeMeHHOM JleCHUIIKOMY AHIJINM, «IJe HBIHE 3a-
KOHBI B BEJIMKOM COBEPILEHCTBE», TOJbKO COKpaIlleHHOe M3J10-
JKeHNE 3aKOHOB 3aHUMAET 25 KHMT.

Konyenyus paszoenenus esacmeii. JlecHUUKuMii paspaboTan
KOHIIETIINIO pa3nesieHrs BJIacTeii mpuMeHuTeabHO K Poccutic-
KOl MMIIEpUM 1 U3JIOXUJI ee B cBoeM «IIpemcraBieHun o0 yd-
peXIeHNM 3aKOHOIATEJbHOM, CYIMTEIIbHONM M HaKa3aTeJIbHOI
BiacT B Poccuiickoii mMmepum».

JIeCHULIKMIT MPeIIoXWI CO3IaTh OpraHbl 3aKOHOMATEIbHOM,
«CYIWTEJIbHOW» U «HaKa3aTeJbHOI» BJIACTH.

3akonodamenvHyro 6aacme OOJDKEH OCYIIeCTBIsATh CeHar —
3aKOHOCOBELIATE/IbHbIN opraH. B mpencraBieHun JlecHULIKOTO
CeHar H0KeH OBITh OMHOIMAJIATHBIM (KOJWYECTBO MEMYyTaTOB:
600—800 yesoBeK), 6ECCOCIOBHBIM, BLIOOPHBIM Ha IISTH JIET
Ha OCHOBE BBICOKOTO MMYIIIECTBEHHOIO IIeH3a.

3a MOHApXOM COXpaHSETCSI MpaBO aOCOJIOTHOTO BETO Ha
JM000# 3aKOH, BEIpaboTaHHbBIN CeHaToM.

«Cyoumenvnas» eaacms. Cyapby Ha3HAYAIOTCSI MOHAPXOM.
TpebGoBaHUs, IPEIBIBISIEMBIE K CYIbSIM:

—> IOJDKEeH MpeaBapuTesIbHO cAaTh 3K3aMeH mpodeccopam
IOPUANIECKOTO (haKyJIbTeTa;

—> MMETb HECKOJIbKO JIET CTaXka aJBOKATCKON MPaKTUKU;

—> NIPOMTU UCTIBITAHUS Ha «(baKy/lIbTeTe aJBOKATOB»;

— > 3HATh JATUHCKWI, (PpaHIy3CKNIA, HEMEUIKWI 1 aHTJINIC-
KWW SI3BIKU.

JlecHUIIKMIAT — CTOPOHHMK Cyla IPUCSKHBIX W TPUHIIUIIA
HE3aBUCUMOCTH Y HECMEHSIEMOCTH CYNIEH.

«Hakazamenvhas» 6nacmes NOIKHA OCYIIECTBISITBCS BOEBO-
laMH, Ha3HauaeMbIMU MOHApXoM. BoeBOIbI BBITTOIHSIOT ITOJIM-
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leiickue U duckaibHble PYHKIMU, TOJIEXKAT CyAeOHOMY KOHT-
pOJII0; BUHOBHOCTh BoeBoa omnpenensier CeHar.

Kpumuxa xpenocmuoeo npasa:

* C TOYKM 3pEHMSI SKOHOMUYECKOI HayKu KpermoCTHOE Ipa-
BO — TOPMO3 Pa3BUTHS TTPOMBILIJICHHOCT W 3eMJICACIINS;

* C HPABCTBEHHOM TOYKMW 3PEHUS] TOPTOBJIS JIIOABMU <«IIPO-
TUBHA YeJIOBEKOIIOOMIO».

Ilpednoocenuss no 3aK0HO0AMENbHOMY YPESYyAUPOBAHUID:!

* yperyaupoBaTh 3aKOHOM OOSI3aHHOCTHM KPECThSIH IO OTHO-
IIEHNUIO K IMTOMEIINKAM;

* 3aKpeNnuTh 3a KPEIOCTHBIMMU IPAaBO COOCTBEHHOCTU Ha
JIBUXKMMOE VMYIIIECTBO;

* 3aMpeTUTh MPOAAXKY KPECThIH 0e3 3eMJIM U 0e3 UX COIIacHsl.

CE. JlecHMUKuit — MepBBIA PYCCKUI MBICIUATEb, KOTOPHIA
MPEIJIOXWI HUCITOIb30BaTh KOHLEMIUIO pa3ielieHUus] BacTei
KaK CpeACTBO pehOPMUPOBAHUSI POCCUICKOTO CaMOJCPKABUSI.

CE. [JecHMLKUII — TEOPETUK 3aKOHHOCTU B YCJIOBHUSX CY-
LIECTBOBAHUS KPEMIOCTHOTO IpaBa.

8.3. YueHue A.H. Pagunwuesa
0 npaBse 1 rocyaapcTee

Anekcanap Hukonaesua Pagumen (1749—1802) — pyc-
CKUI TIOJINTUYECKUI U TIPaBOBOI MBICIUTENb, TECOPETUK PEBO-
JIIOIIMOHHOM JIeMOKpaTUH.

Anoxa. <«IIpocBemeHHbli abcomoTusm» Exatepunsr I1.
YcuneHre KpermocTHUUECKOro rHeta. KpecThsiHCKast BoiiHA 1oz
npensoguTenbcTBoM E. Ilyrauesa (1773—1775).

bBuoepaghua. A.H. PaguineB npoucxonun u3 ABOPsIH. 3aKOH-
yun [laxeckuii Kopryc, a 3aTeM — IOPUANYECKUN (haKyJIbTeT
Jleitmnrckoro yHuBepcnteTa. Bein yrpasmisiomm IlerepOypr-
ckoii TamoxHel. [lo ykazanuro Exarepmusl 11, 3a omy «Bomb-
HOocTh» M KHHTY «IlyremectBue m3 IlerepObypra B MockBy»
[Manata yrojgoBHOTo cynma mpuroBopwia Paguinesa K cMepTHOM
Ka3HU. Yepes HeCKOJIbKO JHEl CMepTHasl Ka3Hb Oblla 3aMeHeHa
ccptkoit B MmmMckuit octpor cpokom Ha 10 jret. B 1801 1. Pa-
IWIIEB TOJIYYWJl pa3pelieHre Ha Bo3BpalieHue B IlerepOypr.
Bout npuBieyeH K paboTe MO COCTaBICHUIO 3aKOHOB B KOMMC-
cuHn, co3maHHoi AsekcaHapoMm I. B komuccum BBICTYITAN C pa-
IWKaJTbHBIMU TPeOOBAHUSIMU B 3alIUTy KpecThbsaH. Omacasich
HOBBIX Mpec/eIOBaHUI, TOKOHYMII C COOOIA.
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Jlozuueckoe ocnoeanue noaumuxo-npagogozo yuenus. Ec-
TeCTBEHHOIIpaBoBasi Teopusi, ucropus Poccuu m ocMmbiciaeHue
OITBITA AHITIMHACKOM, aMepHMKAHCKOM 1 (DpaHITy3CKOI PEBOIIOIIIIA.

Ocnoenvte pabomor: «IlyremectBue m3 IlerepOypra B
MockBy», oma «BoabHOCTE».

Coodepxcanue noaumurxo-npagogoeo yuenus. Iloasumuuec-
Kue @3ena0el. IlpyumHON mepexoma JIIOneil OT €CTECTBEHHOTIO
COCTOSIHMSI K TOCYJapCTBEHHOMY COCTOSIHMIO PamuiiieB cuurtal
MOSIBJICHME YacTHOM coOcTBeHHOCTU: «Kak ckopo ckazai 4eno-
BeK: cus IsiAeHb 3eMyr Mosi! OH NIpUTBO3AWII ce0sl K 3eMJie 1
OTBEP3 IyTh 3BEPOOOPA3HOMY CAMOBJIACTHMIO, KOIIa 4YeI0BEK
MOBEJIEBAET YETOBEKOM» .

l'ocymapcTBO OCHOBaHO Ha MOJTYAJIMBOM JOTOBOPE MEXIY
JIIOABMM, COTJIACHO KOTOPOMY JIIOAM OTKA3bIBAIOTCS OT YacTHU
CBOMX IIpaB M 4YacCTW IPMPOTHOM BJIACTH, PaCCUMTHIBAsI, YTO TO-
CymapCTBEHHasl BJIAcTb OyIeT CIy>XKuThb oOIeMy Ojary: «locy-
IIapCTBO €CTh BeJMKas MaxuHa, Koes 1IeJb €CTb 0JIa’keHCTBO
rpaXmaH».

PamguiieB mpu3HaeT mpaBo Hapoja Ha CONPOTUBJIEHHUE TOCY-
nmapcTBeHHo# Biaactu. Ecnm rocymapp HapylnaeT maHHBIA MOJ-
YaJIMBBIM JOTOBOP, TO HApPOI OCBOOOXKIAETCS OT 00sS3aHHOCTHU
MOAYMHSAThCS Tocymapio: «HempaBocynue rocymapsi maet Hapo-
Iy, €ro Cydobe TO Xe M 0ojiee Halg HUM IIPaBO, KaKoe eMy JaeT
3aKOH HaJ MPEeCTyITHUKAMM».

B 1773 r. Paguimes mepeBen Ha pyCCKUM SI3BIK KHUTY (ppaH-
ny3ckoro wucrtopuka Iabpmens Mabmm «PasMmbinnieHus o
rpeuyeckoil UCTOpHU...». DpaHIy3cKUil TepMUH «despotisme»
MepeBesl PYCCKUM CJIOBOM «CaMOIEPXKaBCTBO», CleiaB IMpUMe-
YaHMe: «CaMOAEPXKAaBCTBO €CTh HAaMIIPOTHBHENIIIEEe YeI0BEUYEC-
KOMY €CTECTBY COCTOSIHHE».

CamonepxaBue PaguineB paccMarprBai Kak IPOM3BOJI Ca-
MOJIepKIla, KOTOPBI MIIET TOJBHKO CBOEH IOJIb3bI U PYKOBOI-
CTBYETCS JIUIIIb CBOMMU MPUXOTsIMU. MoHapx, 1o MHeHuto Pa-
IWIIEBa, — «IEepBEUIINIA B OOIIECTBE MOXET OBITh yOWMiilia,
nepBerInii pa30oMHUK.

Pamumes Bockiauman: «CKaXu Xe, B Ubeil TOJIOBE MOXET
OBITH OOJIBbIIIE HECOOOPA3HOCTEH, €C/IM HE B LAPCKOM?».

' PamuuieB nosropseT Pycco, 3asBisis, YTO eCTECTBEHHOE COCTOSHUE — 30-
JIOTOM BEK, KOIJA HET YAaCTHOM COOCTBEHHOCTH WM LIAPUT TapMOHMSI, CBSI3aHHAsI C
JIEMCTBUEM 30JI0TOTO TpaBUJia HPAaBCTBEHHOCTH.
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Exarepuna Il B 3ameuanusax Ha «[lyremecrBue mu3 Ilerep-
oypra B MockBy» Hammcana: «CoOYMHUTENb HE JIIOOWUT IIa-
peit..» 1, TIO clloBaM ee cekpeTapsi, Ha3Baja PamuineBa «OyH-
TOBIIMKOM, Xyxe IlyraueBa».

IIpasoevie 63247061 Paduwesa. PanuiieB nepBbIM KpUTH-
KyeT CHCTEeMY KpeIoCTHOTO TpaBa B Poccuu ¢ pasHBIX Touek
3pEeHUsI: ¢ IOPUANIECKON, C SKOHOMUYIECKOM, ¢ HPAaBCTBEHHOIA.

C ropuduueckoii mouxku 3peHuss KPeroOCTHOE IPaBO IPOTH-
BOPEUUT KaK ANO3UMUEHOMY TIpaBy («KPECTbSTHUH B 3aKOHE
MepTB»), TaK U ecmecmeenHomy TipaBy. Ecim do 3akittoueHUst
00I1IECTBEHHOTO JOTOBOpPA BCE OBUIM OOMHAKOBO CBOOOIHBIMH,
TO OHU JIOJIKHBI ObITh OMWHAKOBO OTpaHMYEHBI B CBOEH CBOOO-
Iie U nocae ero 3akmodeHus. OQHAKO TMOJIOXEHNEe KPEIOCTHOTO
KPECThbSIHUHA MPOTUBOPEUYUT OOIIECTBEHHOMY IOTOBOPY: <«IIO-
pabollieHNe eCTh MPEeCTyIUICHUE».

C sKoHoMuUecKol mouKu 3peHus TPyl KPErOCTHOTO KPeCThs-
HMHA UMeET HU3KYIO TTPOU3BOAUTEIILHOCTD, TAK KaK Y KPECThSIHU-
Ha HET UHTepeca paboTaTh Ha HUBE, KOTOpask eMy He TpUHAIIe-
xuT: «HuBa pabcTBa, HEMONHBIN AaBasi IO, MEPTBUT TPaskIaH».

IlepseiMm B Poccum PammineB mpemjioXmia pelIeHWEe 3TON
MpoOJIeMbl — 3eMJISI JOJDKHA MPUHAIIEeXaTh TeM, KTO ee obpa-
OarbiBaeT: «KTO Xe K HMBe Omvkaiilliee MMeeT IpaBo, Oyne He
Jenareib ee».

C HpascmeenHoli mouku 3peHus oOblYail TopabolaTh cebde
MOJOOHOTO — 3TO «3BEPCKUI O0BIYAil», CBUACTEILCTBYIOIIMIA
00 OTCYTCTBUM IyIIM M KAMEHHOM CepAlle.

Tloaumuueckuii  uodean Paduwesa. WneambsHON dopmoit
MpaBJeHUsT TocydapcTBa Uil Hero Oblia pecnybauxa: «Ha Beue
BEeCh TeUeT HapOI».

PapuinieB mpuBOOUT MCTOPUYECKUM apryMeHT B O00OCHOBa-
HHUE BO3MOXHOCTH pecnybiIuMKaHcKoro crpost misg Poccun: B
ucropun Poccum yxe BcTpedasnach peciybiMkKaHcKas dopma
npasieHuss — HoBropozackast pecryoinka.

Ha oonpmoit Tepputopnn Poccunm PamuimneB mpeamomarai
co3manue deaepalni pecITyonnK.

CpeacTBoM Tiepexofa K pecnyOIMKe OH CUMTaJl HapOIHYIO
peBOJIIOINI0. DTO TpeAcCTaBleHUEe CIOXUIoch y PamguineBa B
pe3yibTaTe M3ydeHUsI UCTOPUU aHTJIMIMCKOM, aMepUKaHCKON 1

(paHIy3CcKOIl pEeBOMIOLINI, XOTS UX pe3yibTaThl U HE YIOBJICT-
BOpSUIM €ro TOoJHOCThbIo (PamuieB KpUTHMKOBAJI COXpaHEeHUE
pabctBa B CIIIA).
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[Ipasosoii udean Paduwjesa. 3aKOH — 3TO «M3BET OOLIEH
BOJIU» .

A.H. Paguien IIEPBBIM BbIPa3nuJl HMHTEPECHI TPYAOBOIO

KPECTbsIHCTBa (3eMJIs1 TOJDKHA MpUHAAIEXaTh TeM, KTO ee 00-
pabaThIBaeT).

OH OBIT TaKKe aBTOPOM IIEPBOM TTPOTpaMMBI PEBOJIIOIIMOH -
HOM IEeMOKpaTHH, KOTopas IMpeArojiaraeT HapOTHYIO PEBOIO-
A0 M yIpeXIeHne pecnyoauku B Poccun.

Tema 9. NMOJIMTUKO-NPABOBAA MbICJ1b
B FTEPMAHNN KOHLUA XVIII — HAYAJIA XIX BEKA

B xonue XVIII — navayme XIX B. 'epmanust Obuta MOJUATH-
YeCKM pa3apo0JeHHON W 3KOHOMMYECKM OTCTAJION CTpaHOM.
OnHako MMEHHO Ha 3To BpeMsl B 'epMaHUM MPUXOIUTCS pac-
LIBET M033UU U punocoduu.

HawuBpIciliee pa3BUTHE 1 3aBEPIICHUE PALMOHATUCTUYECKUNA
MOJXOJ K TMpaBy Halled B TPyJax KJIacCMKOB HEMEUKOH (buio-
copuu Kanra u I'erens.

9.1. Yuenne Mimmanymnna KaHta
0 MpaBse 1 rocyaapcTee

Nmmanyun Kant (1724—1804) — ocHoBaTesb HEMELIKOMH
KJ1accu4eckoil puiaocoduu, MOMUTUIECKUAI U TIPaBOBOM MEIC-
JIUTEb.

Inoxa. B koHue XVIII — nauane XIX B. 'epMmaHusi Obuia
MOJUTUYECKHA Pa3apoOJICHHOM MW SKOHOMMYECKM OTCTalOM
cTpaHoil. KaHT — COBpeMEeHHMK ITOJUTUYECKUX COOBITUI,
umeBlIuX Mecto B 3amanHoii Espomne B kKoHue XVIII B. (Benu-
Kasl (ppaHlly3ckas peBoatouusi, bazeabckuit MUPHBIN JOTOBOD
1795 r.).

buoepagpua. Ponuncs B KeHurcbepre B ceMbe peMeCAeHHU-
Ka. B BozpacTte BoCcbMM JieT ObII OTHAH B TOCYIapCTBEHHYIO
ruMHasuio («kojuieruto Ppuaprxa»). 3aKOHUMI TEOJOTHYEC-
kuii ¢akyabrer Kenurcbeprckoro ynusepcutera. C 1755 r. —
npuBaT-AoLeHT, ¢ 1770 . — opauMHapHBIN Mpodeccop JOTUKU
n Metapuzuku Kenurcoeprckoro yHuBepcutera. KaHT He BbI-
e3xan ganpiie Boctounoii [Ipyccuu, ObLT OOJNBIIUMM MemaH-
ToM. Ilo KaHTy, KOTOpbIif BBIXOAWJI Ha MPOTYJIKY B OAHO W TO

! Panumen noeropser Pycco, ans koto
eM obwei Bonu.
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K€ BpeMsl, TOpoXXaHe CBEepsUIM yachl. JIMIb pa3 oH 3amepKacs,
Korma yutan padory Pycco «O0 oOIIeCTBEHHOM IOTOBOPE».

Jlozuueckoe ocnosanue noaumuxo-npagogoezo yuenus. Ha
MPaBOBbIE U TOJUTHYECKHME B3NIAAbl KaHTa Oosbllioe BIMSHUE
oKazaim uaeu mpeacTaButesieil dpanirysckoro IlpocsermeHus
(Pycco, MoHTecknbe).

Ocnoenbte pabomor: «Kputrka 4ucToro pasyma», «Kpuru-
Ka TMPaKTUYECKOro pasyma», «KpuTuka CIocoOHOCTH CyXie-
HUit», «MeTtapnsuka HpaBoB», «K BeuHOMYy MUpy» M Ap.

Cooepircanue npagogozo u noaumuueckozo yuenus. Ilpa-
6060€ yueHue: KaTeTOPUIECKUI MMIIEpaTUB M IIPaBo.

KanT xak npeacraBurenb amoxu IlpocBerieHust paccmaTpu-
BaJl 4en068eka KakK CYILIECTBO CO c80000HOII pazymHoll eoneil. V13
TaKOro MOHMMAaHMS CJIEN0BaNO, YTO MOBEACHUE UYEIOBEKa 3aBH-
CHUT HE TOJIbKO OT OOIIECTBA, B KOTOPOM Y€JIOBEK KMBET, — OHO
MOXET OIPEACNISITLCS CAMUM YEJIOBEKOM, T.e. aBTOHOMHO.

KanT npemnoxun paznuyaTh MMIEpaTUBHl (IpaBujIa) IOBe-
IIeHWSI, KOTOpble WHAWBMI CO3IaeT IS ce0sT caM:

* TUIOTETUYECKUE, T.€. YCIOBHBIC MMIIEPATUBHI;

* KaTeropuyeckue, T.e. 0€3yCIOBHBIE UMIIEPATHUBHI.

Ecnu eunomemuueckuii umnepamueé — 3T0 TPaBUIO, KOTO-
poe YeJIOBEK YCTaHaBJIMBAET ISl TOTO, YTOOBI JOCTUTHYTH KOHK-
PETHOM L€, TO Kameeopu4eckuil umnepamué — 3TO TIPABUIIO
JIOJDKHOTO TIOBEIEHMSI, KOTOPOE HUKAaK HE CBSI3aHO C JOCTYDKEHU-
eM KOHKpeTHOH Iiejiv. CMBICT KaTeropnyeckoro mmiiepaTuBa —
«JIOJIKE€H, MOTOMY YTO IOJKeH». YenoBeK, KOTOPLIi clieayer
KaTeropuyeckoMy MMIIEPaTUBY, — MOpabHAs JIMYHOCTD.

Kantr — ¢wumocod mopann. OH Npeaiokua HECKOJIBKO
(GOpPMYIMPOBOK KAaTErOPUUYECKOr0 MMIIEpaTuBa, T.€. MOPAIBHO-
ro 3aKoHa:

—>«II0CTyNal TOJIbKO COIJIAaCHO TaKOW MaKCHUME, PYKOBOI-
CTBYSICh KOTOPOI THI B TO €& BpEMsI MOXEIIlb TOXeJIaTh, YTOObI
OHa CTaJla BCEOOIIMM 3aKOHOM»;

—> «II0CTyIIail Tak, YTOOBI Thl BCETIa OTHOCUJICS K YeJIOBE-
YECTBY U B CBOEM JIMLIE, M B JIMLE BCAKOIO IPYIOro TaK XKe, Kak
K 1LIeJIM, 1 HUKOIJA HE OTHOCWJICS OBl K HEMY TOJBKO KakK K
CPEICTBY».

CrocoOHOCTh YeIoBeKa ObITh MOPAJIbHON JIMYHOCTHIO BOC-
xuniayia KaHTta Tak xe, Kak U 3Be3gHoe Hebo. OaHako duio-
co( moHMMaJ, YTO He KaXKIbIi YeJIOBEK CIIeAyeT KaTeropuyec-
KOMY HMMIIEpaTUBY B CBOEi IOBCEIHEBHOU Xn3HU. Hampumep,
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TaKON KaTeTOPWIECKUIT MMITEPATHUB: «BCE JIIOAW KaK pa3yMHBIC
CyIIIeCcTBa JOJDKHBI CBUIETEILCTBOBATh TIPaBIy», — HE SIBIISET-
CST BCEOOIITNM TIPABUIIOM.

[Ipu3HaB HEOOCTATOYHOCTH KAaTETOPUUYECKOTO MMITepaTUBa
KaK peryIsiTopa 4ejoBevYecKoro moseneHus, KaHnt obparuics K
TIpaBy.

KaHT ornmyaeT mpaBo OT 3aKoHomaTenabcTBa. OH ITOCTaBUIT
repen coboit 3amady TOCTUTHYTh pa3yMOM MMEHHO TPaBo, YTO-
OBl «yCTAaHOBUTH OCHOBY IUISI BO3MOXKHOTO ITOJIOXXHUTEIHLHOTO
3aKOHO/IaTEIbCTBAY.

KanT BBIpaboTan nonsmue npasa, KOTOpoe UMeET IEHHOCT-
Hoe M3MepeHue (IIpaBo OIpenessIeTcsl Yepe3 CBoOOMy, TOHNMa-
e€MYIO KaK IIEHHOCTb) U MOXET OBITh MCIIOJB30BAHO JIIOOBIM 3a-
KOHOJAaTeJIeM KaK PYKOBOJCTBO K AeicTBUIO: «[Ipago ecmo
oepanuyerue c80600bl Kaxuco020 YCAo8UeM ee CO2AaAcUsi CO C80-
600011 Kaxcdoeo 0py2020, HACKOAbKO 3O BO3MOICHO NO 8CE00-
WeMy3aKOoHY...».

INoHsTHE TIpaBa HEMTOCPEACTBEHHO CBS3aHO HE TOJIBKO C TI0-
HSTHEM CBOOOIBI, HO M C TIOHSITHEM BHEIIHETO TPUHYKIECHUSI,
KOTOpOE€ OTpaHWYMBACT BO3MOXHOCTb HAapyIIEHWS CBOOOIBI:
«[1paBo coemuHsieTCS] ¢ BOZMOXHOCTBIO TIPUHYXIEHNST B OTHO-
IIEHUX TOTO, KTO TIPETISITCTBYET €r0 OCYIIEeCTBICHUIO».

DTo BHEIIHee NMpUHYXIeHUE, 1Mo KaHTy, oTmdaeT mpaBo OT
HPABCTBEHHOTO 3aKOHA, KOTOPBI OMUPAETCS TOJNBKO Ha «CaMo-
TIPUHYKIECHUE .

Tloaumuueckoe yuenue. KaHT — TIpUBEPKEHEIl 002080PHOL
meopuu TIPOUCXOXIEHUsI TocymapcTBa. Kak mpemcraBuTesb ec-
TECTBEHHO IITKOJIBI TIpaBa, OH allpHOPHO JOIYCKaJl, YTO BHAYa-
JIe JIIOMU XWJIA B €CTECTBEHHOM COCTOSTHUM, a 3aTeM 3aKITI0uH-
JI1 OOIECTBEHHBIM MOTOBOP W CTAJIM XUTh B TOCYIapCTBE:
«Hamo BBIWTH M3 €CTECTBEHHOTO COCTOSIHUS... M OOBEIUHUTHLCS
CO BCEMM OCTAJIBHBIMHU... C TEM, YTOOBI TIOMYMHUTHCS BHEIITHE-
My, OTMpaloleMycsi Ha MmyOJaMYHOe MpaBo, MPUHYXACHUIO, T.€.
BCTYIIUTh B COCTOSTHME, B KOTOPOM KaXKIOMy OyIeT IO 3aKOHY
OTpeie/IeHO W JOCTAaTOYHO CWJIBHOHM BJIACTBIO... TIPEIOCTABIIC-
HO TO, YTO MOJIKHO OBITH MPU3HAHO CBOMM».

Kant onpedeaun eocyoapcmeo cnemytommum obpazom: «lo-
cydapcmeo — 00seduHernue MHoMcecmaa atooeil, NOOUUHEHHbIX
npasoeviM 3aKOHAM».

' VIMeHHO NpaBOBbIE, a He MOPAIbHbIE 3aKOHbI OOLEIMHSIOT JIOAEH B TOM
WIM MHOM TocynapcTBe. DT1a uies yxke Obuia cpopmymupoBaHa LluiiepoHoM.
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CormacHo KaHTy 1ienbio rocymapcTBa SIBISIETCS HE 0Jlaro U
HE CYACThe KaXIOro MOMJAHHOTO, a COCTOSIHUE HauOOJIbIIEro
COOTBETCTBMSI TOCYTAPCTBEHHOI'O YCTPOMCTBA «C IPUHIIUIIAMU
MpaBa, K YeMy Hac OOSI3bIBAE€T CTPEMUTHCS Pa3yM IIPU ITOMOIIN
KaTeropmyeckKoro MMIepaTuBa».

OcHOBHas 1Ie/Ib TOCYIapCcTBa — OOECIIEYEeHME TPAaBOIIOPSIII-
ka. KaHT xak npencraButesb Hemelkoro IlpocBelieHus: pa3Bu-
BaJl TEOPUIO paHHero Judepasm3Ma. [1oaToMy marepHaIMCTCKO-
My TocymapcTBy (imperium paternale), KoTopoe OBITO TUITMIHBIM
s Hemenkux KHspkecTB XVIII B., oH mpoTuBomocTaBui uaea
npaBoBOro rocymapcrBa (tepmMmH <«Rechtsstaat» — «mpaBoBoe
rocymapctBo» KaHT ellle He MCIonb30Bai). B marepHanncTckoM
TOCY/IapCTBE: «CyBepeH XO4YeT IO CBOMM TOHSTHUSIM CHIENaTh Ha-
POJl CYACTJIMBBIM M CTAHOBUTCS JI€CTIOTOM».

HampoTus, menapio MpaBOBOTO TOCYIapCTBa MOJDKHO CTaTh
HE MOCTMXXEHME BCEOOILEro CYacThsl, KOTOPOE KaXKIbI Tpakaa-
HUH IIOHMMAET I10-CBOEMY, a CO3JaHMe TaKOro IpaBa, KOTOPOE
o0ecrneynBaeT COIjlacOBaHME BHEIIHEN CBOOOIB MHAMBUIA CO
CcBODOOIOI BCEX OCTaJIbHBIX. '

Kant wucnonb3oBan aBa KpuTepus Kaaccuguxauyuu Gopm
npaenenuss 2ocydapcmea: pas3nesicHUE BJIACTEM M KOJMYECTBO
MPaBSIINX.

Hoeanvnoii ghopmoil npasarenus nisti Kanra Obuia pecnyoau-
Ka, TIOJ KOTOPOH OH TMOHMMAJI KOHCHUMYUUOHHYI) MOHAPXUIO C
pasoenenuem eaacmeii. Hudero mnoxoxero B COBPEMEHHOM
Kanrty I'epmanmm He Obuto. Ilepexon k mmeany mist Kanrta ObIn
BO3MOXEH TOJIbKO uepe3 pedopMbl «CBepXy», a He depe3 Ha-
CWJILCTBEHHYIO peBoJIIoLMIo. KaHT BBICTYITaJl IMPOTUB PEBOJIIO-
LIMKA, KOTOPYIO pacCMaTpuUBajl KaK «rOpsi4eYHbIil Oped», a Ka3Hb
KOpOJISI HApOIOM CUMTAJI HapylneHueM cripaBeminBocty (Kapi I,
Jliomouk XVI). Kant nenan craBky Ha pedopmbl. Jlydie Bce-
ro IS TIpoBeAcHMS pedopM, cumTaa OH, MOAXOAUT Takas (op-
Ma TIpaBJeHMs, KaK aBTOKpartus. YeM MmeHbIe jiuil, objamzaio-
IIMX BJIACTHIO, TEM JIEr4Ye OCYIIECTBUTHh pehOPMEI.

Ilpoexm e6eunoeo mupa. B pabote «K BeuHOMy MUpPy»
(1795) KaHT roBopuT 0 TOM, YTO JUISI BEYHOTO MHMpPa HEOOXOMM-
MO COOJIOAEHME IIECTH IPEABAPUTEIBHBIX U YETHIPEX OCHOB-
HBIX YCJIOBUMN.

[IpenBapuTenbHbIE YCIOBUS:

1) HeBb3sT BKIIIOYATh B MUPHBIN JOTOBOP TO, YTO MOIJIO ObI
BO300OHOBUTH BOIHY;
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Ta6bnnuya 9.1
@dopmbi NpaBneHnA rocyaapcTea

Kpumepuu knaccuguxayuu | @opma npasienun zocyoapcmea

1. Paznenenne BnacTei:
3aKOHOJAaTeNbHasA

H HCTIOIHUTENbHAsA pasdenensl
3aKOHOJATE/NbHAs

1 UCMIOJTHATENbHAA He pasdenensbl | AECTIOTHSA

pecmybnuka

2. KonudecTBO npaBALIHX:

TIPABUT OJIMH aBTOKpaTHs
[PaBAT HECKONBKO apHCTOKpaTHA
MpaBesT BCE JEMOKpaTHs

2) Helb3d TPUOOPETaTh rocydapcTBa MO HOPMaM YacTHOTO
npaBa (HaIpuMep, TepelaBaTh TOCyIapCcTBO B MPUIaHHOE WIN
IO HACJIEACTBY, JApUTh TOCYIApCTBO): «TOCYIapCTBO (B OTIM-
yye, CKaxkeM, OT 3¢MJIM, Ha KOTOPOil OHO HaXOAUTCS) He Ipes-
craBisieT coboii mMyiiecTBa (patrimonium). ['ocygapcTtBo — 370
0011IeCTBO JIIOJCH, TTOBE/IeBaTh U PACIIOPSIKATLCS KOTOPBIMU HE
MOXET HUKTO, KPOME HEro CamMoro»;

3) MOCTOSTHHBIE apMMU JOJKHBI OBITh MTOCTEIEHHO pPAacITy-
LIEHBI: «Oyay4yr MOCTOSIHHO TOTOBBIMU K BOMHE, OHU HEIpec-
TaHHO YIPOXaloT €0 IpyruMm rocyaapctBaM. OHM MOOYXIaroT
HUX K CTPEMJICHUIO MPEB30MTU APYT APyra B KOJWYECTBE BOOPY-
JKEHHBIX CHJI, KOTOpOE HEe UMeEeT Tpelelia, U MOCKOIbKY CBSI3aH-
Hble ¢ MUPOM BOECHHBIC PACXOIbl CTAHOBSITCSI B KOHIIE KOHIIOB
oOpeMeHUTeIbHee KOPOTKOI BOMHBI, TO CaMU TOCTOSIHHBIE ap-
MHU CTaHOBSITCSI IPUYMHOM BOCHHOTO HAaMaIeHMs C LEIbI0 U3-
0aBUTBLCS OT 3TOTO OpeMeHU»;

4) He JOJDKHO OBITh TOCYTapCTBEHHBIX 3aliMOB, CPEICTBA KO-
TOPBIX MCIOJIb30BAIMCh OBl IJIT BeleHUsS BOWHBI: «[lomcku
CPEeICTB BHYTPM CTpaHbl WJIM BHE €€ HE BBI3BIBAIOT MOI03pe-
HUSI, €CJIW 3TO JAeaeTcs IS SKOHOMUUYECKMX HYXI CTpaHbI
(YnydilieHUs] JOpOT, CTPOUTEILCTBA HOBBIX HACEJICHHBIX IMyHK-
TOB, CO3JaHUS 3aracoB Ha CJIydail HeypoXKaiHBIX JIET W T.1.),
HO Kak opyaue OOpbhOBI IepKaB MEXIY COO0Ol KpeauTHasl CHC-
TeMa, MPU KOTOPOI JOJTU MOTYT HEMMOMEPHO YBEJIWIUBATHCA ...
SBJISIET COOOI OMAaCHYIO NEHEXHYIO CUIY, a UMEHHO (hOHI ISt
BEICHUS BOMHBI»;
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5) He MOJDKHO OBITh BMEIIATEIbCTBA OMHOIO TOCYIapcTBa BO
BHYTPEHHIOIO TOJMTHUKY APYrOro: «BMEIIATEIbCTBO IOCTOPOH-
HUX JIepXaB O3Ha4yaeT HapylleHWe IIpaB HE3aBUCMMOIO Hapoa,
OOpIOIIETroCs JIMITb CO CBOEH BHYTPEHHEN OOJIE3HBIO»;

6) BOEHHBIE JCUCTBUS HE JOJDKHBI B OyIyllleM BbI3bIBaTh He-
IOoBepue MEXIYy CTOPOHAMMU: <«HaIpUMep, 3achliKa TaWHBIX
yOuliill, oTpaBUTENeil, HApyIIEeHUE YCIOBUM KaIUTYJISILIAM, TTO/I-
CTPEKaTeIbCTBO K M3MEHE B TOCYIApCTBE HETIPUSITENST».

OCHOBHBIE YCTIOBUSI:

1) 1OroBOp O BEYHOM MUpPE MODKHBI 3aKII0YaTh PECITyOIn-
KM, TIOTOMY 4YTO TIPU PECIyOJMKAaHCKOM CTpO€ TpydHee HadaTb
BOVIHY;

2) pe3yJbTaTOM [IOroBOpa MOJDKHA CTaTh (heaepamusi CBO-
OOIHBIX TOCYIapCTB;

3) 10KHO OBITH O0OECIIeYeHO BCEOOIlee TOCTEIIPUUMCTBO
rocynapcTB (HampuMmep, KyJIbTypHbIE OOMEHBI W T.1I.);

4) TaiiHO€ YCJIOBHME: IIPABUTEIN TOJKHBI COBETOBATHCS C
¢unocopamu: «Henb3sg oxummarb, 94TOOBI Koponu duirocod-
CTBOBAI WK (bMJIOCOMBI CTAIM KOPOJISIMU; Aa 9TOTO 1 HE Clie-
IIYeT XKeJlaTh, TaK 00JlaJaHKWe BJIACThbIO HEM30EXXHO MOBPEXKIAET
cBOOOOHOE cyxmeHue padyma. Ho kKoponu wnm camomepxkaB-
HbIE (CaMOYMPABISIONIAECS 10 3aKOHAM PaBeHCTBA) HAPOIbI HE
JIOJKHBI JOITYCTUTD, YTOOBI MCUY€3 MM YMOJK Kiacc (hbHIoco-
¢0B, a JOKHBI JaTh €My BO3MOXHOCTb BBICTYIIATh ITyOJIMYHO;
5TO HEOOXOIMMO U TEM, U APYTUM JJIsSl BHECEHUSI SICHOCTU B UX

EeSITEIBHOCTD».

C dunocodpueit M. Kanrta cBg3aH IIEHHOCTHBIN ITOIX0d K
npaBy. M3 tBopueckoro Hacmemus: ¢puinocoda akTyaJabHBIM IO
CHX TIOp OCTaeTCs MPOEKT YCTAHOBJEHUSI BEYHOIO MUpa.

KaHTt okazan BimsgHUE Ha MOCACAYIONMIYIO TOJUTUKO-TIpa-
BOBYI0O MEICITb: M.M. Cmepanckoro, b.A. Kuctsakosckoro,
I1.1. Hosroponuesa — B Poccum; P. LlltamMmiepa, I'. Panbpy-
xa, denp Bexkkno — Ha 3amage.

9.2. MNonnTnkKo-nNpaBoOBOE y4eEHME
leopra Bunbrenbma ®@puapuxa lerens

I'eopr Buabsrensm @punpux Ierens (1770—1831) — He-
MelKuit ¢umocod, co3maresb TUATEKTUIECKOTO YIeHMS, B OC-
HOBE KOTOPOTO JieXana CHcTeMa B3ITISIIOB OOBEKTMBHOTO Hea-
JI3Ma.
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Anoxa. Bpemena Benukoit ¢paHITy3cKOil pPEBONIOINUA U
BoiiH Hamoneona. Yactb HeMelKUX 3eMelib oToluia MpaHLun.
lerenp Hamesyicst, 4TO MoOpa PEBOMIOLMOHHBIX MMOTPSICEHUI 3a-
BepIIMJIACh Pa3 M HaBCerJa M OTHbIHE — IPOCBEIICHHBbIE MO-
Hapx# 1 npodeccopa HAYHYT 00yCTpanmBaTh XXU3Hb HApOIOB Ha
pasyMHBIX Hayajax.

buoepaghua. Pomuncsa B r. IlTyrrapre, B ceMbe YMHOBHUKA.
3aKoHYMIT OOTOCIOBCKMI (haKyIbTeT TIOOMHTEHCKOTO YHUBEP-
curera. OTKaszajucsd OT Kapbephbl MAacTopa U 3aHsics Guiocopu-
eif. Bbul moMalIHUM yduTesieM, 3aHUMAJICS HaydHBIM U JIUTepa-
TYpPHBIM TPYyIOM, ObLI PpPEJaKTOPOM Ta3eThl, IUPEKTOPOM
Hiopu6eprckoit rumnasuu. C 1816 r. — npodeccop dpuitoco-
¢ B yHuBepcuteTax Ielimensbepra m bepnmaa.

Jloeuueckoe ocHoeaunue nNOAUMUKO-NPABOBO2O YUEHLUS.
OOBeKTUBHBIN Macann3M. Jlomyckan cymiecTBoBaHME aOCOIOT-
HOl wumeu, KoTopas pa3BUBAECTCS TOCPEICTBOM IMOHSITHUIA.
OTOXIECTBISIT MBILIUIEHUE U OBITHE, CBOIS BCIO NEWCTBUTEIb-
HOCTB K pasyMy: «UTo pasyMHO, TO A€MCTBUTEILHO; U YTO ACi-
CTBUTEJBHO, TO Pa3yMHO».

OcHosnvie pabomsi: «Hayka noruku», «@unocodpus wuc-
KyccTBa», «Duocopust Hayku», «Duocodus mpaBa» — «py-
K0800cmeo0 K aekuyuam no guarocoguu npasa», xoropole I'erenb
yuTtana B bepnMHCKOM yHMBepcUTETE.

Codepocanue nonumuxo-npasoeoeo yuerus (1o padore
«®unocodus mpapa»). 'erenb BBICTYNUJ MPOTUB TOCIOACT-
Ba OOBIBATEJbCKUX NPEACTABICHUM O TMpaBe U TOCYIapCTBe:
«MBIC/Tb O TIpaBe HE €CTh HEUTO TaKOe, YeM KaXIblii 00JagaeT
HEToCpeACTBeHHO. JIMIIb MpaBUJIBHOE MBIIUICHUE, T.€. MBbIIII-
JIEHWE 4yepe3 TOHATHSI, JaeT 3HaHWe O TMpeaMeTe». B moaTBepx-
JIeHUue 3TOMY OH IPUBOAMT IPUMEP: Y KaXIOTO €CTh Malbllbl,
KaXJIOMy MOXHO BJIOXUTh B HUX KPacKW M KUCTH, HO HE KaxX-
DB CTAHET XyHOXHUKOM.

B otnuuue ot IlmatoHa, KOTOpBI KOHCTPYMPOBA UAcalb-
Hble TocynapcTBa, Ierellb cTpeMuiCs:

—>«IIOCTUYb U M300pa3uTh roCydapCTBO KaK HEYTO pasyM-
HOe B cebe»;

—> «II0Ka3aTh, KaK rocyaapCcTBO, 3TOT HPAaBCTBEHHBIN YHU-
BEPCYM, JOJIKHO OBITh TTO3HAHOY;

—> «HE Toy4JaTh TOCyIapCTBO, KaKUM €My CJICAYET OBIThb».

B orimume ot npaBoBenOB, M3yYaBIIMX IEUCTBYOIIEE 3aKO-
HOJATEJbCTBO, KOTOpOE BHYTPEHHE NpOTUBOpeuYuBO, [ereib
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Kak ¢ungocod mpaBa CTpeMWICsS HalTU udero npasa, T.e. <IMO-
3HaTb M MOCTUTHYTb MBICJIU, JieXalllue B OCHOBE IMpaBar:
«[TpaBO COCTOUT B TOM, YTO HAJIWYHOE OBITHE BOOOIIE €CTh Ha-
JIMYHOE OBbITHE CBOOOMHOU BoM. TeM caMbIM MPaBO €CTh BOOO-
e cBo0OAa KaK uaesi».

IIpaBo MpoXoaAUT B CBOEM Pa3BUTUW TPU CTaAMU:

1)abcTpakTHOE MpPaBo;

2) Mopasb;

3) HpaBCTBEHHOCTb.

Ilon abcmpakmueim npagom Terenb TMOHWMAJN MPaBOCIO-
COOHOCTb JIMYHOCTU, KOTOpasi UMEET CBOOOMHYIO BOJIIO. AOCT-
pakTHOE TPaBO MOXET BbIpaXaThCsl B pasiWuyHbIX dopmax. Ie-
reJib pasiauyain cienyioiye (GopMbl BbIpaKEHUST aOCTPAKTHOTO
MpaBa.

1. CoOGCTBEHHOCTD. «DTO MHOOBITHE CBOOOIHOI BOJIM BO BHEIII-
HUX Belax». CIIeACTBUSI TAKOTO MMOHUMAaHUSI COOCTBEHHOCTH:

a) COOCTBEHHOCTh MOXET ObITh TOJBKO YaCTHOW, TMOCKOJIbKY
cBOOOAHAS BOJISI MOXKET MPUHAMJIEKATh TOJIBKO WHIWBUIY;

0) paOCTBO HEIPaBOMEPHO, MOCKOJbKY COOCTBEHHUK MOXKET
BKJIaJIbIBaTh CBOIO BOJIIO TOJIbKO B BEIlU, a HE B YEJIOBEKA;

B) COOCTBEHHOCTh HE MOXKET OBbITh PaBHOM.

2. JoroBop. DTO «COOCTBEHHOCTh B €€ OIOCPEIOBaHHOM
dopme». Uepes moropop npuodperaeTcsl mpaBo COOCTBEHHOC-
tu. I'eresnb BICTynan 3a CBOOOAY TOTOBOPOB.

3. HapymieHue npaBa (Herpasaa, OOMaH, NPECTYIJICHUE).
OHO BO3MOXHO B pa3jIMUHBIX cepax:

a) cdepa rpakIaHCKOTro TMpaBa: B Ciy4yae OCIapuBaHUS WU
HapyllleH!s JOTOBOPOB, OHA U3 CTOPOH MOXET 3asiBUTh O CBO-
eM TIpaBe, KOTOpPOro HeT. DTO — HemnpeaHaMepeHHasl rpaxIaH-
cKasl HempaBja, Korma UMeeT MeCTO OLIMOOYHOe MPOTUBOIOC-
TaBJICHUE OJHWUM JIMIIOM CBOEro MpaBa MpaBy IPYroro Juiia.
DTO NMpOTUBOpEYne paspeliaeTcsl B Cyie;

0) cdepa yroJloBHOTO IpaBa:

* oOMaH — 3TO (hOopMa co3HameabHO20 HApYILIEHUS TpaBa.
JIu1o 3Haer, 4yTo AEMCTBYET B MPOTUBOPEUMU C ITPaBOM, HO jie-
JIaeT BUJ, KaK OynTo ero yBaxaeT (orJiaTa TOBapoB (aibIu-
BbIMU JeHbramu). OOMaH CHUMAETCSI nymeM HAKA3aHUs;

* IpecTyIUICHWE — 3TO «IIpaBO B ero HapyuieHum». OT-
puLalTCcs MpaBo B cebe (KaKk TaKoBOe) M OCOOEHHasl BOJIS
OTAEAbHOTO nuua. lerenbp WCHONB3YET sg02uteckylo TpUANY:
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npaeo — npecmynaeHue — Hakazanue (IIpaBO OTPULAETCS TIpe-
CTYIUICHUEM, a MPECTYIJICHUE OTPUIIAETCSI HaKa3aHUEM; 4Yepe3
HaKa3aHWe BOCCTAHABIMBAETCS HAPYIIEHHOE U JINIIIEHHOE CU-
JIBI TIPaBO).

B ominume ot cBoero coBpemMeHHUKa AHceabMma Deiiepba-
xa', ynomo6JIsBILero NpecTylHUKA cobake, Ha KOTOPYIO JOMyC-
TUMO 3aMaxHYThCSl MaAJKOW, ['ereib Mpu3biBal B MPECTyITHUKE
BUIIETh HE OOBEKT KapaTeJbHOW BJIAacTU TrocyaapcTsa, a:

—> MOJTHOMPABHOTO YYaCTHUKA CyIeOHOTO MpoIlecca;

—> yeJloBeKa, Co CBOOOI0I U TOCTOMHCTBOM KOTOPOTO HEOO0-
XOIUMO CUMTATBCSI.

Ilon mopassvio Terenb moOHWUMaN BHYTPEHHEE caMOOIpee-
JieHWe CBOOOMHONW Bonv (T.e. HAMEPEHUSs, 1€, MOTUBBI), €r0
WHTEpecoBala cybseKmueHas CTOPOHA UYEJIOBEYECKOTo TMOBEe-
Hus: «[TocKOMbKY YesloBeK XO4UeT, YTOObI O HEM CYIWIU MO €ro
CaMOOIIPEJEICHUI0, OH B 3TOM OTHOIIIEHUU CBOOOAEH, KaK Obl
HE CJIOXWJIUCh BHEIIHUE OIPEIETICHUSI»; «IIEHHOCTh YeJIOBEeKa
OTPEENSIETCS] €T0 BHYTPEHHUM TOOYXKICHUEM...».

Tonbko ¢ MO3ULIMI MOpaJIM MOXHO OMpaBaaTh MTpaBOHApYIIIe-
Hue: «Ecnu, Hampumep, XU3Hb MOXET OBITh MOJepXKaHa IMo-
CPENCTBOM KpaXu Kycka xjieba, TO 3THUM, TMpaBaa, Mopaxkaercs
COOCTBEHHOCTbh JIPYTOTO Y€JI0BEKa, HO OBbLUTO Obl HEMPaBOMEPHO
paccMaTpuBaTh 3TOT MOCTYIOK KakK OOBIYHOE BOPOBCTBOY.

Tlon Hpaecmeennocmoeio Terelb MOHUMAT OCYIECTBJICHUE
CBOOOMHON BOJIM B OOIIECTBEHHBIX OTHOIIEHUsIX. OH pazauyan
TpU BUJa OOBENMHEHUS! MHAMBUIOB, B KOTOPBIX (hOPMUPYETCS
HPaBCTBEHHOCTb:

1) ceMbs;

2) rpaxxgaHCKoe OOILEeCTBO;

3)rocynapcTao.

Cembss — oOCyllIeCTBJIeHHE CBOOOMHON BOJM B CEMEHO-
OpayHbIX OTHOUIEHUsIX. bpak — 3TO MpaBoBasi HpaBCTBEHHasl
J11000Bb, @ HE KOHTPAKT U He (pusuueckasi CTOpoOHa.

Ipascdanckoe obujecmeéo — 3TO HE CyMMa WHIVBUIOB,
a CBSI3b JIIOJIEU 4yepe3 MX MOTPEOHOCTU, Yepe3 paslesieHue Tpy-
Jla, yepe3 MpaBOBbIe YUPEXKIEHUs, Yepe3 BHELIHUI MOpSIoK.

" AncensM @eiiepbax — HEMELKHUIl YUeHBIH, OCHOBATENb «KJIACCUUECKOI»
LIKOJIBI B YTOJIOBHOM TIpaBe.
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I'paxpaHckoe 0OOIIECTBO OCHOBAHO Ha aOCTPaKTHOM IIpaBe: 3a
KaXIbIM TPU3HAETCS MPAaBOCIIOCOOHOCTh, MPAaBO YaCTHOI COO-
CTBEHHOCTH, CBOOOJA 3aKJII0UeHUsI TOroBopoB u Ap. Bce ato
obecrnieurBaeTcsl Garogaps MMO3UTUBHOMY ITIpaBy.

[Mo3uTBHOE TPaBO AOKHO OBITh OOIIENPU3HAHHBIM: OHO
IIOJDKHO OBITh «3HA€MO M BOJMMO BCEMHU». DTO BO3MOXHO
JIMIIIb TOTJA, KOTIA OHO SICHO U CBSI3HO M3JIOXEHO B JOCTYITHBIX
IJIST KaXKIoro 3akoHax. M moromy:

» Terenb npomué 6o3eesunusanuss 00bI4HO20 NPasa, CoOmep-
>KaHME KOTOPOTO YaCTO HEMOHSITHO, 3HAHHWE €r0 CIYJYaiiHO U SIB-
JISIeTCSA yAeJIOM HEMHOTHX;

* Terenb 3a kodugukayuro, KoTopass MO3BOISIET M30€XKaTh
MPaBOBBIX HEJOPa3yMEeHUI U MOMeIIaTh TOMY, YTOOBI CYIbsl WT-
paj poJib 3aKOHOIATEISI.

3HaHWe MO3UTUBHOIO MpaBa He JOKHO OBITh MPUBUIIETUECH
«COCJIOBUSI I0PUCTOB», OHO JOJDKHO OBITH IEJIOM BCEX.

[l 4eHOB TpaXXIaHCKOro oOIecTBa MpaBO HE JOJIKHO
OBITh <«4YXIOM» NEeUCTBUTEILHOCTIO, OHO JOJIKHO OBITH BbI-
paxkeHHeM pa3yMHOM BCEOOIIHOCTH.

Henocratkamu nosutrBHOTO npapa ['ereb cuurtain ciemyroliee:

1)B mpaBe MOTYT OBITh 3JIEMEHTBI CIy4alHOCTH, IPOU3BO-
Jla, T.e. TO, YTO YTBEPKIAeTCs KaK IMPaBO, MOXET OTIMYAThCS
OT TOTO, YTO €CTh IpaBo B cebe;

2) MpaBo XapakKTepu3yeTcsl abCTPaKTHOCTbIO, HO TIPUMEHSI-
eTc K UHIWBUAYATbHBIM CIIydasiM;

3) HEBO3MOXHO OOBSCHHUTH, ITOUYEMy, HAIPUMEp, YCTAHOB-
JIEHHasl TIpaBOM cyMMa Itpada IoKHa ObIThb MMEHHO TaKoM, a
He uHoil. [ToyeMy NMpUHYXIAIOT K yIiaTe mTpada «B MATh Ta-
JIEpOB WJIM B YeThIpe Tajepa ABaAliaTh TPU TpOIa»?

Ilpasocydue — BaXXHBI WMHCTUTYT TpaXIaHCKOTo oOIie-
ctBa. HemoctaTouHo, 4TOOBI CYyOBEKTUBHOE MPaBO WHIVBHIYY-
Ma 3aKpEIUISiJIOCh TOJbKO SICHO WM3JIOKEHHBIM W JTOCTYITHBIM
IIJIS IOHUMaHUsI 3aKOHOM. MHIuBUayyMm:

—> JIOJKEH 3HATh, KaK 3TOT 3aKOH MpuMeHsieTcs B cyne. [lo-
3TOMY JOJKEH OBITh OTKPBITHI XapakTep IpaBOCYIUs, 4TO
CITOCOOCTBYET POCTY HOBEPMS TPakaaH K IIpaBy;

—> MMeeT MPaBo M 00SI3aHHOCTh pa3pellaTh IPaBOBBIE CITO-
pHI B cyle. DTO OTIMYAET COBPEMEHHYIO MPABOBYIO CUCTEMY OT
deonanbHO, TOe TOT, KTO UMEN BJIAacTh, HEe MpEACTaBaj Iepen
cynoM. T'erelb — CTOPOHHUK IPaBOBOM aKCUOMBI: HUKTO He
MOXET OBbITh Cylbeii B CBOEM COOCTBEHHOM [IEJie.
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l'erens ObUT npomueé TOTrO, YTOOBI TIpakaaHE CTAHOBUJINCH
KPETOCTHBIMU COCJIOBHUSI IOPUCTOB, ITOCKOJIBKY CYIIECTBYET YI-
po3a IS TpaXkaaH CO CTOPOHBI IOPHMCTOB, KOTOPBIE YTBEPKIAIOT
CBOIO MCKJTIOUUTEILHOCTD, OIEPUPYS UyXKIOi TEPMUHOJIOTHEH.

l'erenp BbICTYyman 3a cyd npucsaxchuix: He TpeOyeTcsl 0co-
OBbIX 3HAHUI, YTOOBI YCTAHOBUTD, YTO MPOU3O0IILIO, KAKOBBI MO-
TUBBI NIPECTYIUICHUS U T.1.

I'paxxmanckoe obmecTBO, cuuTan Ilerenb, 3TO0 cdepa
YacTHBIX MHTepecoB. I'paxkmaHcKoe OOIIECTBO COCTOMT M3 CO-
cnoBuii. CocioBHAsI MPUHAIIEXKHOCTh MHAVBUAYYMOB OIIpe/e-
JIsleTCsl NOTPEOHOCTSIMU, TPYAOM UM KYJIBTYPOW 3TUX MHAMBUIY-
yMmoB. ['ereib BBIACISIET TPU COCTOBUSL:

1) cyOcTaHIIMOHATBLHOE COCJIOBUME — NBOPSIHE U KPECThSIHE,
KOTOpBIE COCTaBJISIIOT OCHOBY 0OIecTBa. Poib TpymomoOus u
pazyma MpeacTaBUTENIe 3TOTO COCJIOBMS BTOPUYHA;

2) IpOMBIIIJIEHHOE COCJIoBUEe — (paOpMKaHTHI, TOPTOBIIHI,
pEeMECIEHHUKHU. DTO COCJIOBME HE MOXET pacCUMTHIBAaTh Ha
MPUPOIY, YTOOBI TOCTUYh PE3YJIbTAaTOB B CBOEH ACSTEIHHOCTH.
JI7 3TOrO COCJIOBHUSI TJIABHOE€ — pa3yM M pacdyeT. DTOMY CO-
CJIOBMIO HPaBCTBEHHOCTh HE TMPHUCYIA, ITO3TOMY €€ CJIEeIyeT
MOIAEPXKMBATh MCKYCCTBEHHO. ['eresb BBICTymHaja 3a CO3daHUE
00BbeAMHEHUI JIIONe 10 MpodeccroHalIbHOMY IPU3HAKYy —
00beaAMHEeHNH, TTPU3BAaHHBIX IMOMAEPXKUBATh NMPOGheCCuOHAIb-
HYIO YeCTb;

3) BceoOlLee cocaoBUEe — YMHOBHUKU. YMHOBHUK KaK 0CO-
OCHHBII MHAWBUAYYM CO3HATEIHLHO PabOTaeT Ijisg BCEOOIIeTo
Oylara 1 B 3TOM HaXOIMT yAOBJIeTBOpeHUE. [ BBIMOTHEHUS
CBOEH pabOThl YMHOBHUK JOJLKEH OBITh CBOOOIEH OT ITPOM3BO-
OUTEJIbHOTO Tpyada.

B mpuHamnexXHOCTH K COCIOBUIO MHAWBUIYYM IIepecTaeT
OBITb TOJIbKO YaCTHBIM JIMLIOM — BOT HPAGCMBEHHblii MOMEHT.

Eiie omHMM BMIOM HPaBCTBEHHOTO OOBEIMHEHUS MHIWBH-
IIOB, BCJIEN 3a CEMbEH M TpaXkmaHCKUM obOiiecTBoM, [ereinb Ha-
3bIBaJI TOCYIApCTBO.

Tocyoapcmeo — 310 1enb cama mo cebe, «aOCOJIOTHAs, He-
MOJBUXKHASL CaMOIIe/Ib, B KOTOPOl CBOOOMA MTOCTUTAET CBOETO
BBICIIIETO TIpaBa, W 3Ta caMolleJb 00JIagaeT BBICIIMM IIPABOM
10 OTHOIICHUIO K €AWHWYHBIM JIIOASIM, Ubsl BBICIIAsT 00s3aH-
HOCTb COCTOMT B TOM, YTOOBI OBITH YJ€HAMM TOCYIapCTBa».

Tonbko B rocymapcTBe YeJOBEK CTAHOBUTCS YEJIOBEKOM:
«PazymMmHOe Ha3zHaueHUE 4YeloBeKa — XUTh B TOCYIApCTBE...
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WHauBUI UG TTOCTOIBKY UCTUHEH W HPABCTBEHEH, ITOCKOJIb-
KY OH €CTh WIEH TOCyIapCTBa».

B sonpoce o npoucxoxcdenuu eocydapcmea I'ereiib BBICTyHa
MIPOTUB TOTOBOPHOI Teopuu: «[1prBHeCeHNE TOTOBOPHOTO OTHO-
IIeHUs, TaK Xe KaK ¥ OTHOIIIEHWI YaCTHON COOCTBEHHOCTHM BO-
00111e, B TOCYTapCTBEHHOE OTHOIIICHME MPUBENIO K BeMYanIeit
ITyTaHUIIE B TOCYIAPCTBEHHOM TIpaBe W JCHCTBUTEIBHOCTH.

lerens paccMaTpWBa TOCYNApPCTBO KAK GHYMPEHHUL oped-
HU3M VI KaK 8HEUIHUL OP2aHU3M.

B mepBoM ciyyae oH pacwieHSET BJacTh Ha JIOTMYECKUE
MOMEHTHI.

1. 3akonodamenvhas eénacms ycTaHaBIMBaeT BceoOllee. 3a-
KOHOMIATeTbHOE COOpaHWe WMeEeT ABYXITAJaTHYIO CTPYKTYpY.
OnHa majara — HacJeICTBeHHasI, COCTOUT M3 TIpenCcCTaBUTENCH
3eMenbHOl aprcTokpatuu. MMyiecTBeHHOe obecTieyeHne TBO-
PSH IejlaeT WX He3aBUCUMBIMU OT MPAaBUTEJIBCTBA M Hapoja,
OHU HE CTPeMATCS K TTOJyYeHUIO BBITOIBI, ITOTOMY OoJiee Bce-
IO TIPUCITIOCOOJIEHBI K TOCYIapCTBEHHOM AesaTeIbHOCTH. Jpyras
rmajata — BBIOOpHAS, COCTOMT M3 JEITyTaTOB, KOTOPHIE MEJIETH-
pYIOTCSI TIPOMBINIJIEHHBIMU KopriopaiiusiMu. HazHaueHwe BTO-
poit mayjaTel — O00ECIeYUTh TJIACHOCTh OOCYXXIEHMS TOCymap-
CTBEHHBIX JIeJT M OBITh OTpPaXEHWEM W3MEHUYMBBIX WHTEPECOB
IPaXXIaHCKOTO OOIIecTBa.

lerenb OBIT CTOPOHHUKOM COCIOBHO-TIPO(ECCHOHATBHOTO
MIPENCTAaBUTENILCTBA B TOCYIApCTBE.

2. Ilpasumenvcmeennas eaacmev TIOABOOUT OCOOCHHOE U
eIMHUYHOEe mof Bceobimiee. [IpencraBiser coboil Mepapxuio
YMHOBHUKOB: OIITMOKA B OMHOM 3BEHE MOXKET OBITh MCIIpaBIcHa
B ApyroMm. [IpaBUTENbCTBEHHOW BJACTU MPUCYIIU 3HAHUE U
MaTbHOBUIHOCTH, KOTOPBIE UyXIbl Hapoidy: «BwIcmme rocy-
MapCTBEHHBIE YMHOBHUKM WMEIOT 110 HEOOXOOMMOCTH Ooiee
ITyOOKWIA W IIMPOKWI B3IJISIA HA... TOTPEOHOCTH TOCYIapCTBa,
OOJBIINIT HaBBIK M TPUBBIYKY B TOCYIaPCTBEHHOM YITPABICHUH
W MOTJIM OBl OTJIMYHO BECTHM JAeNI0 6e3 HAapOmXHOTO TIPEICTaBU-
TEJTbCTBA».

3. Kuaxceckas eaacmos. MoHapx (KHSI3b) CBOEH IOAIUCHIO
JeaeT 3aKOH 3aKOHOM, CTaBUT TOYKM Ham «i». CyBepeHUTET
MIPUHAICKUT MOHApPXY, a He Hapoy.

Tocyoapcmeo kax enewnuili opeanuzm. B ormmume ot Kanrta
T'erens BpIicTymaa MpoOTUB UAeu BeuHoro mMupa. OH cuuTaj, 4yTo:
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—>TIyTeM BOMH PEIIaloTCs CIOPhl MEXIY rocydapCcTBaMu;

—> ecqm OBl He OBIO BOWH, TO YEJIOBEYECTBO OBIJIO OBI 0O-
JIOTOM;

—> yeJioBeYeCKass MCTOPUS IBIKETCS B OOpHOE MPOTUBOIIO-
JIOKHOCTEM, TTO3TOMY BOMHBI HEM30EXKHBHI;

—> BO BpeMs BOWH JIIOAM MOHMUMAIOT, YTO OHU — JUISI TOCY-
IapCcTBa, a HE TOCYIapCTBO IS HUX;

—> yhoavyHble BOWHBI «HE JaBajy Pa3BUTHCS BHYTPEHHUM
CMyTaM M YKPEIUISZIA TOCYIapCTBEHHYIO BJIACTh».

ITouemy I'eres mHaye oTHOCUTCS K BoitHe, Hexkenm KaHt?
l'erens w3narajg CBOM MBICIM O BOMHE M MUPE 60 8pems U Noc-
/e HaroJICOHOBCKMX BOMH, IMOTPSCIINX €BPOIEMCKHE HapPOIbI.
N moromy mnst T'erenst nayuonanvHvle TIPOOJIEMBI 3aCTOHUIN
coboli kocmonoaumuyeckue mpeactabieHus: Kanta o BeyHOM
MUpe. :

l'erens paccmaTpuBasl TOCYIApCTBO C MOUKU 3PeHUsi GCe-
MUPHOU ucmopuu.

BcemmpHas nctopusg — 3To 3BoOMOLMS Ayxa K cBobome. [e-
rejib pa3nvacT CAeaylolie MCTOPUIECKUE TTePUOIBI:

* BOCTOYHBIN MUP;

* TPEYECKUA MUP;

* PUMCKHUU MUp;

* T€PMAHCKHUIA MUP.

«BocToK 3HaNI M 3HAET TOJIBKO, YTO OAMH CBOOOMIEH, rpedec-
KW 1 PUMCKUIA MUP 3HAET, YTO HEKOTOPbIE CBOOOTHBI, TepMaH-
CKUIA MUD 3HAET, YTO BCE€ CBOOOIHBI». DTUM Pa3IUYHBIM TIEpU-
olaM B pa3BUTHU CBOOOIBI COOTBETCTBYIOT MUNUYHbBIE GOpMbL
20Cy0apcmeeHH020 NPAGAeHUSL:

* JIECTIOTU3M;

* JIEMOKpAaTHs;

* apUCTOKpAaTHSI,

* KOHCTUTYIIMOHHAsI MOHApXMSI.

Koncmumyyuonnas moumapxus — 23TO wupeanbHas ¢dopma
npapieHus: «B MoHapxuu ecTh OMWH TOCTIOAMH W HET XOJIOIIOB,
TIOTOMY YTO XOJIOIICTBO COKPYIIIEHO €10, 1 B HEil TOCHOICTBYET
MpaBoO M 3aKOH; M3 Hee BBITEKAeT peajbHas cBoboma»; «Hapon,
B3ATHI O€3 CBOEro MOHapxa M HEOOXOOWMO, W HEIOCPEICTBEH-
HO CBSI3aHHOTO MMEHHO ¢ HUM, €CTh OecpopMeHHasi Macca, KO-
TOpast yke He €CTb TOCyAapCTBO...».

l'ereap moxkazanm pa3yMHOCTh YaCTHOW COOCTBEHHOCTU U
CBOOOIBI JOTOBOPOB, OOOCHOBAaB TEM CaMBIM BaJCHelulue UH-
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cmumymol 4acmHo20 Npaea: TIPaBO COOCTBEHHOCTH, ITOTOBOP-
HOE TIpaBo U Ip.

[IpruMeHUTEIBHO K y20.108HOMY Npagy aKTyaJlbHO OTHOIIIC-
Hue Tereisi K MpecTyMHUKY He KakK K OObEKTy KapaTejlbHOM
BJIACTM TOCYIApCTBA.

IIporpeccuBHBI TpeGOBaHUS BBEICHUS cyda NPUCIHCHBIX T
MPOBeIeHUS Kodugpuxauuu.

Bonblioe HayyHoe 3HaueHME MMeEeT paznudeHue [erenem
HOHSTUI 2paxcoanckoz2o odbuecmsa N 20cyoapcmed.

CropHbIMU SIBJISIIOTCS 000XKECTBIACHUE, KyIbT TOcyaapcTBa
y Terenst. Mo maermio ®. DHrenmbea, «B [epMannm cyeBepHast
Bepa B rocylapcTBO Iepeluia u3 duiocoduu B obliee co3Ha-
HHMe OypKya3mu M Jaxke MHOTHX Paboumx».

lerenb cuuTan, YTo CYIIHOCTh IOCYJApcTBa HE €CTh 3allluTa
KU3HU M COOCTBEHHOCTH WHIWBUIOB, TOCYIApCTBO €CTh «TO
HauWBEICIIIee, KOTOPOe M3BIBJISCT MPUTA3aHUS TaKKe M Ha ca-
MO€e 3Ty XN3Hb U CaMO€ 3Ty COOCTBEHHOCTb M TPeOyeT OT WH-
IUBHIyyMa, 9YTOOBI OH TIPHHEC WX B XXepTBY». MIMEHHO 103TO-
My lerenst mpuUUCASIOT K TEOpETMKAM 3TaTU3Ma, T.€. TEM, KTO
BO3BBIIIIAET TOCYTAPCTBO Hall MHAWBHIAMHU M OOIIIECTBOM.

Tema 10. ICTOPUYHECKAS LLUKOJIANMPABA
(TYCTABI'Yro, ®PUAPUX KAPJ1 CABUHDbM,
FEOPI ®PUAPUXTIYXTA)

Hcropuueckas 1ikona npasa copmupoBaiach B I'epmaHuu
B niepBoii nosoBuHe XIX B. IlpencraButenu 3Toli IIKOJbI BbIC-
TYNUIU C KPUTUKOM IIKOJIbI €CTECTBEHHOTO TpaBa — IpaBa
HUJeaTbHOTO, KOTOPOE MOXHO BBIBECTM M3 YEJIOBEYECKOTO pasy-
Ma. Mctopuuecku clioXUBIIEeCs U MPUMEHsIEMOe KaXIbIM Ha-
pOIOM TMpaBO — pPe3yJIbTaT OINbITa MPOIIEAIINX BPEMEH — OHU
CYUTAIA HEOOXOMMMBIM TPU3HATh CAMOLIEHHOCTbIO HE3aBUCH-
MO OT TOTO, SIBJIIETCS 3TO MPaBO pa3syMHBIM WM HeT. K uuciy
Hau0oJjiee U3BECTHBIX TEOPETUKOB MUCTOPUIECKON IIKOJIbBI TIpaBa
npuHamiexat: ['ycraB 'yro, ®@punpux Kapn CaBunbu, 'eopr
®puapux Ilyxra.

Jloeuueckoe ocHoéarue NOAUMUKO-NPABOBLIX YUEHUI
npedcmaesumeneil UCMOPUYECKOIl WKOAbl NPA8a BO MHOTOM
cnoxwmioch non BiausgHueM wupeu II.JI. MoHteckne. Tesuc
MoOHTeCKbe «3aKOHbBI TOJKHBI ObITh HACTOJIBKO CBOMCTBEHHBI
Hapojy, Il KOTOPOTO OHW CO3[aHbl, YTO CJEdyeT CUMTaTh Be-
JIMYAMIIEA CIYyYaliHOCTBIO, €CJIM YCTAHOBJIEHUA ONHOW HaLMK
MOTYT OBITh MPUTOMHBI IJIsI PYToil» MO3BOIMI TEOPETUKAM HKC-
TOPUYECKOM IIKOJIbI TIpaBa CAedaTh BBIBOI O TOM, YTO HET Ipa-
Ba BOOOIIE, a €CTb MCTOPUYECKM CJIOXUBILEECS TMpaBO TOTO
WM MHOTO Hapoja, KOTOpoe TpaBoBedaM U CJIelyeT M3ydarb.

I'ycraB I'yro (1764—1844) — mpodeccop mpasa [eTTuH-
TE€HCKOTO YHUBEPCUTETa, OCHOBATEIb WMCTOPUYECKOM IIKOJbI
npana.

OcHogHble pabombl. «YUeOHUK MO UCTOPUHU PUMCKOTO IIpa-
Ba», «YUeOHUK U XpecToMaTusl KJACCHYECKOTro TMaHIEKTHOTO
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npaBa», «YU4eOHUK €CTeCTBEHHOTO Mpasa, Wiu duiocodus mno-
3UTUBHOTO TIpaBa», «YUeOHUK IO Kypcy LUBWJIMCTUKU»

Codepucanue noaumuko-npaeogoco yuenuss Ilycmaesa
Iyeo. Ucmounuku npasa. I'yro pa3nmJaer:

* MpaBO, CaMOOBITHO pa3BMBalolIeecss (OObIYHOE MPaBo,
MPETOPCKOE MPaBo, 3eMCKOE MPaBO, TOPOACKOE MPaBo);

* TIPaBO, CO3[aBAEMOE 3aKOHOAATEIEM.

3aKOHO/ATEbCTBO, CO3JaHHOE BEPXOBHOM BJIACTbIO, UCTO-
PUYECKU HMKOIJA HE ObLJIO €IMHCTBEHHBIM MCTOUHUKOM TpaBa.
Tak, B puMckoMm mpaBe 10 FOcTrHUAaHa OTAEIbHbIE UHCTUTYThI
MpaBa BO3HUKAIM HE3aBUCUMO OT 3aKOHONATE]bHON BJIACTH.

Hcmopuueckoe paszsumue npasa. IlpaBo pa3BuBaercsl Mo-
JIOOHO SI3bIKY 1 OOILIECTBEHHBIM HpaBaM: «bOsblilast yacTh mpa-
BOBBIX HOPM, J€UCTBYIOIIMX Y JAHHOTO Hapoja, BO3HUKIIUA CTHU-
XUIHO, MOJOOHO TOMY KaK BO3HUKJIU SI3bIK U HpPaBbl 3TOTO
Hapoja, WIM CKOPEE BCEro, SIBJSSICh YaCTblO TOTO U APYroro,
BO3HUKII B Pe3yJbTaTe MPUBBIYKMW». DTO TIPABO Pa3BUBAECTCS
camMo c000ii, BHE MPUKA30B, HO BCerma coobpa3sHO ¢ OOCTOSI-
TEJIbCTBAMMU.

CoomHouwenue mexncdy camobObimMHO pa3eUEArOUUMCS Npa-
60M U 3akoHodameabcmeom. B MaccuBe TMpPaBOBBIX HODPM,
NEWCTBYIONIMX Y TOTO WJIM MHOTO Hapoja, CaMOOBITHO pa3BUBa-
foleecs TIpaBo 3aHMMaeT OOJBIITYI0 YacTb. [yro oTmaeTr mpemn-
nouyreHue ¢hopMaM caMOOBITHO Pa3BUBAIOLIETOCS MpaBa U Kpu-
TUYECKU OLIEHUBAET 3aKOHbI KaK UCTOYHUK TMpaBa.

®opmaM caMOOBITHO pPa3BUBAIONIETOCS TIpaBa B BBICIIECH
CTeNeH! MPUCYUIM TaKuhe KauyecTBa, KakK M3BECTHOCTb U OMpe-
JIeJIEHHOCTb TIPeANUCaHUN.

B otHomieHuu ke 3aKOHOB, CO3JaHHBIX BEPXOBHOU Biac-
ThIO, BCET/a OCTAETCS COMHEHUE: HACKOJIbKO OHU OyayT Mpume-
HATbCS B neicTBUTeNbHOCTU? ['yro mpuBOAWUT MpUMEp, KOraa
COrJacHO MOCTAHOBJIEHUIO BjacTell ropoaa B ['eTTuHreHe mnepe-
MMEHOBBIBAIM YJIUILIbI, & XUTEIU MPOJOJIKAIU TMOJb30BATHCS
CTapbIMU, NMPUBBIYHBIMU HA3BAHUSIMU.

3aKOHBI MOTYT TIPOTHMBOPEUYMTH JIPYyr IPYyry, BBIpaXaTh
JIUIIIb KOPBICTHBIE 1IEIM 3aKOHOAaTess1, TpeboBaTh 0COOOTO MO-
BOIa K MPUHSTUIO U OOJIBIION pabOThl 10 BHECEHUIO B HUX TO-
npaBoK. Kpome Toro, MHOrve rpaxiaHe HUKOIJAa HE YUTAIOT
3aKOHOB.

Kpumuka konyenyuu ecmecmeennoeo npasa. EcrecTBeHHO-
ro MpaBa HET, €CThb JIUIIIb MPABO MO3UTHUBHOE (CaMOOBITHO pa3-
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BUBaollleecsl MpaBo M 3aKOHOIATEIbCTBO), cuutaia ['yro. Bro
MMO3UTUBHOE TIPABO CaMo IO cebe HeCOBEPIIEHHO, HO OHO MMe-
€T CYIIECTBEHHYIO LIEHHOCTB: C €ro MOMOIIbI0 MOXHO JTOOUTHCS
OIpEeACICHHOCTU B TIpEANMUCAHUN 3alpeTOB U O0SI3aHHOCTEI,
6e3 4ero HeBO3MOXHO OOECITeYUTh OOIIeCTBEHHBIN TTopsinok. U
rmoToMy ['yro ompaBabpiBaeT NMPaBOBOl MHCTUTYT pabCTBa, XOTS
W TIPU3HAET ero JINIIb BpeMEHHYI0 TIpaBoMepHOCTh. Eciu pab-
CTBO YTBEPXIEHO MOJIOKUTEJIbHBIM IPAaBOM, TO OHO JIy4IIIE,
yeM cBoOoma, monaran I'yro.

Kpumuxa meopuu 002060pH020 NPOUCXONCOCHUSL 20CY-

dapcmea:

* MUJUIMOHBI JIIOJEH HE MOTYT JIOTOBOPUTHCS O BEYHOM IO/~
YUHEHUU YYPEXKICHUSIM, O KOTOPBIX OHU €Il HUYETO HEe 3HAIOT
Ha MOMEHT 3aKJII0UEHMSI TOroBOpa, a TakKKe O MOBUHOBECHUU
elle He M3BECTHBIM UM MPAaBUTEISIM;

* JOTOBOpHasi TeOpHUsl TPOUCXOXICHUS TOCyIapCcTBa He
obecrieurBaeT CTAOMIIBHOCTH TTOJIOXKEHHMIO BEPXOBHOM BJIACTU U
OTpULIaeT aOCOMIOTHBIN XapaKTep 3TOM BJACTH, «IIPOTUB KOTO-
pOif HUKTO HE MOXET UMETh IOPUANYECKUX MPUTI3aHUM».

IMonoxeHUsT UCTOPUIECKOTO TMPABOBEACHMSI BIIOCICICTBUU
ObUIM pa3BuThl CaBUHBM.

@®punpux Kapa Casunsu (1779—1861) — mpodeccop
BepnuHckoro yHuBepcurteta. Bbll CTODOHHUKOM 0COOOTO IMyTH
KoauUKaLK rpaxkIaHCcKoro npasa B ['epmaHum.

Ocnoenvte pabomot: «IlpaBo BraameHus», «O mpuzBaHUU
Halllero BpeMEeHU K 3aKOHOAATEeIbCTBY U MpaBoOBeAeHU0», «Mc-
TOpHSI PUMCKOTO TpaBa B CpelHUEe BeKa», «CucTtemMa COBpEeMEH-
HOTO PUMCKOTO IIpaBa».

Coldepycanue noaumuko-npaeoeozo y4enus. Hcmounuk
paseumus npasa — «xapakTep Hapola» WU «HAPOTHBIA ITyX»
(Volksgeist). IlpaBo — 3TO Bcerma MCTOPUYECKOE IPOSIBICHUE
0e3JIMYHOT0 HAPOJHOTO IyXa, KOTOPHI He 3aBUCUT OT KaKOTo-
6o npousBona. [IpaBo — 3To0 OpraHUYECKMi MPOIYKT Taii-
HBIX BHYTPEHHUX CHJI Hapoja.

Dmanwvt ucmopuueckozo pazeumus npasa. IleppoHayaabHO
MpaBO BO3HMKAET B CO3HAHUU HApoAa KaK HpupooHoe Npaeso.
DTO MpaBo BCErna UMeeT HaAllMOHAIbHYIO crielnduKy, mogoobHo
SI3BIKY U TIOJINTMYECKOMY YCTPOMCTBY Jt060T0 Hapona. SIBisi-
SICh TIPOCTBIM TI0 CBOEMY COIEPXKAHUIO, 3TO MPaBO pPealn3yeTcs
MPpY TIOMOILIY BITOJIHE HAIISIAHBIX CUMBOJIMUECKMX IEHCTBUIA,
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KOTOpPbIE BBICTYIAIOT OCHOBAaHMEM BO3HMKHOBEHUS U IIpeKpa-
LLIEHUSI TIPABOOTHOILICHUHA.

C pa3BuUTHUEM HApPOIHOM KYJIBTYPHI YCIOXHSETCS U TIpaBo,
OHO HaYMHaeT 000COOJIEHHO XUTh B CO3HAHUM IOPUCTOB, —
TaK TOSIBISICTCS Hay4Hoe npaso. KOpUCThI BHICTYHAIOT HE TBOP-
LIAMM TIpaBa, a JIUILIb BBIPA3UTENISIMUA HapoaHoro ayxa. OHU BbI-
pabaThIBAaIOT IOPUINYECKUE TOHATUS, 0000Iast TO, YTO YyXKe
BO3HUKJIO Ha TIPAKTHUKE.

IMocnemuuit 3Tanm B pa3BUTUU TpaBa — 3TO cmadusi 3aKOHO-
damenvcmeéa. Ha 3TOM 3Tare 10pUCTBHI MTOATOTABIMBAIOT 3aKO-
HOIIPOEKTHI, 00JIeKast B (hOopMy CTaTeil 3aKOHA TO, YTO yXKe MpOo-
MU3BEJICHO HAPOIHBIM JTYXOM.

HUcmopuueckas wkona u koduguxayus npasa. B 1814 .
npodeccop Teiinenvbeprckoro yausepcurera 0. Tubo mpen-
JIOXKWJI co3aaTh eAvHbIA ['pakmaHckuil Komekce ['epmMaHMu, KO-
TOpBI GasupoBajicss Obl Ha TeX X€ pallMOHAJbHBIX Hadaax,
yto 1 PpaHiy3ckuil rpaxxmaaHcKuii Komeke 1804 T.

CaBuHbM B cBoeii pabore «O MpU3BaHUM HAIIETO BPEMEHM K
3aKOHOZAATEJIbCTBY M IPABOBENEHUIO» TMOIABEPI KPUTHKE HIEIO
OBICTPOIl KOMMMUKALIMM TEPMAHCKOIO TpaXkKIaHCKOTO IIpaBa
KaK aHTMHALWOHAJIbHYIO M HeoCHOBaTe/lbHYI0. OH CUMTal, 4YTO
HEMIIbI «He ITOPOCIM 0 CO3JaHUs CBOAA 3aKOHOB». B pa3mpo6-
neHHoi I'epmanum CaBMHBM He BHMIE €IMHOOOPA3HO MOITOTOB-
JIEHHBIX IOPUCTOB, MOTOOHBIX PUMCKUM 1oprcTaM BpemeH [larmm-
HMaHa, KOTOpbIe CMOIIM Obl pa3paboTaTh 3TOT KOIEKC.

CaBUHBY HE OTPUIIAT BO3MOXHOCTb KOAU(PUKALIMKM, HO TOJb-
KO Tocjie co3naHus B 'epMaHUM €IMHOM «OpraHMYHO pa3BUBa-
IOLIEUCS TIPAaBOBOM HAyKW».

IMyxra T'eopr ®@punpux (1798—1846) — mpodeccop bep-
JIMHCKOTO YHMBEPCUTETA, KOTOPBI BHEC 3HAYMTENIbHBINA BKIIAl
B pa3BUTHE MCTOPUYECKOM IIKONBI TpaBa. [lyxTa ObLT y4eHU-
koM CaBUHBM M pa3BWII €r0 WACI0 O TMpaBe KaK IPOAYKTE UCTO-
PUYECKOTO pa3BUTHUSI HApoOIa.

OcHosnble pabombi: «cTopust puMckoro TpaBa», «Kypc
PUMCKOIO TpaXIaHCKOro mnpaBa», «OObIYHOE IIpaBo», «Y4eOd-
HUK TTaHIEKTOB».

Codepocanuenosumurko-npaeosooyuerus. Mcmounuku
npasa. Tlyxta paznuyaer:

—> HeBUIMMbIC UCTOUHUKHM TIpaBa: BHavajle — 3To bor, 3a-
TeM — HapomHblid ayx. Ilonstue HapomHoro myxa (Volksgeist) —

134

0e3TMYHOrO0 M CaMOOBITHOTO CO3HAHMSI Hapola CTajio KIode-
BBIM TIOHSITHEM B KOHIIENILIMU MpaBooOpa3oBaHust [1yxThI;

—> BUAMMbBIE UCTOYHMKHM TIpaBa — (hOPMBI BBIPAXKEHUST Ha-
pogHoro nmyxa (0OBIYHOE TpaBO, 3aKOHOJATEJbHOE IpPaBoO, Ha-
YYHOE IIPaBo).

Dopmbr npasa. ObbiuHOe npaso HENb3sl CBECTU JIMIIL K
daxTy MOBTOPSIEMOCTH HAPOAOM OIpeAe/CHHbBIX ASHCTBUI, Ha-
MPOTUB, OOBIYHOE TMPaBO — 3TO OOILIEHAPOIHOE YOeXkKIeHUE.

3axonodamenvroe npaso — GopMa TpaBa, KOTOpasl IO3BO-
JISIeT CIeNaTh MPaBO SCHBIM M eIMHOOOpa3HbIM. OIHAKO 3TO
NpaBo He MOXET UMeTh MPOU3BOJILHOrO cojepxkanus: «IIpea-
roJjiaraeTcsl, 4To 3aKOHOJATe b NEMCTBUTEIBLHO BBIpaXkaeT 00-
ee yoexmeHre Hapojaa, Mo BIUSHUEM KOTOPOTO OH IOJIKEH
HaXOIWUThCSI, — BCE PaBHO, NMPUHUMAET JU OH B CBOM 3aKOH
YK€ YCTaHOBMBIIIEECSI IOpPUANYECKOE BO33pEHHUE WJIM, COTJIACHO
WCTUHHOMY JyXy Hapoja, COAEMCTBYeT 0Opa30BaHUIO €ro».

Hayynoe npaso — dopma TipaBa, ¢ TIOMOIIbIO KOTOPOI
MOXXHO BBISIBUTb <«IOPUAWYECKHUE IIOJOXEHUS, COKPHITbIE B
JlyXe HaIlMOHAJILHOTO IIpaBa, HE MPOSBIISBIIMECS HU B HEMOC-
PEACTBEHHBIX YOEXKIEHUSIX YJICHOB Hapolda M WX JEHCTBUSX,
HU B U3PEUYCHUSX 3aKOHOIATENSI, KOTOPHIE, CIeI0BaTeIbHO, CTa-
HOBSITCS SICHBIMM TOJIbKO KaK IMPOAYKT HAYYHOU MEAYKIIAU».

Bynmyyn cTOpOHHUKOM HIEW OPraHMYEeCKOro pa3BUTUS ITIpa-
Ba, IlyxTa TeM He MeHee TNPU3HABAI U CYObEKTUBHBIC (PAKTOPBI
B TIpoliecce TIpaBooOpa3oBaHusl. Tak, OH BbICOKO OLICHUBA JesI-
TEJBHOCTb MPaBOBEAOB, Oiarogaps KOTOPOIl TOJbKO U MOXKHO

00BSCHUTD PELEIIINI0 PUMCKOTO TipaBa. IlyxTa ToBOpmI 0 puM-
CKOM TIpaBe KaK O BCEMUPHOM IIpaBe, CIIOCOOHOM YXKHMBAThCS C
JIIOOBIMU HAIIMOHATBHBIMU OCOOEHHOCTSIMU, O B3aMMHOM BJIHSI-
HHMU TIPABOBBIX CHCTEM Pa3HBIX HAPOMIOB.

TpamuLy MCTOPUYECKOM IIKOJBI MpaBa HAIIM CBOE OTpa-
JXEHHE B COBpPEMEHHBIX TpaBoBbix cucteMax (®PI, IllBeitua-
pust), pacCMaTpUBAIONIMX 3aKOH M OObIYall KakK JBa MCTOYHUKA
MpaBa OJHOTO TMOPSIIKA.



Tema 11. MOJIMTUKO-NMPABOBASl MbICJIb
B POCCUN KOHLIA XVIII — HAYAJA XIX BEKA

B xonue XVIII — nHauvane XIX B. ¢opmoii mnpaBieHus B
Poccuu mpopoixano ocraBaThCsl caMmoiepxaBue. Camojaepka-
BME€ BCErga CBS3aHO C TMOJUTUYSCKMM OTUYYXICHUEM Hacele-
HMSI, KOTOpPOE HE UMEET HUKAKMX TMOJIUTUIECKUX TIPaB.

B Poccuu B 3T0 Bpemsl ObLIO KPEIOCTHOE IIpaBO, KOTOpOe
pacIpoOCTpaHsIOCh HA OTPOMHYIO Maccy KpecTbsH. Kpemoct-
HOE TIPaBO MPEISITCTBOBAIO KYJIBTYPHOMY M 3KOHOMUYECKOMY
Pa3BUTHIO PYCCKOTO OOILECTBA, BEJO K Ierpamallii COCIOBMS
IBOpsiH. MHOTHE TTepeaoBbie MBICIMTENN TOTO BPEMEHHU OLIEHM -
BaIM KPEIOCTHOE MPaBO KakK apxau3M, Kak MPUYMHY OTCTaBa-
Hus1 Poccun ot nepenoBbix cTpaH 3amaga. I[lonmutuka pycckux
MOHApXOB B OTHOIIEHMM K KPEMOCTHOMY IpaBy HOCHWJIA HETOC-
JiedoBaTeNIbHbI M ABOMCTBeHHBIN xapakTtep, Ilaen I, ¢ omHoit
CTOPOHBI, OTMEHWJI HEKOTOpBIEC MPUBUJIETHH ABOPSIH U OTpaHu-
Y1 GaplIMHy KPecTbssH TpeMsl THSMU B HEIesio, a ¢ APYrod —
po3nan B yacTHoe BiameHue aBopsiHaM 100 ThICSY JTBOPLIOBBIX
U Ka3eHHbIX KpecTbsiH. AniekcaHap | Takxke He cMOr MpoBECTU
pedopMy O OTMEHE KPeIoCTHOTO IpaBa, XOTd IO ero IMopyye-
HMIO TOTOBUJIMCH TIPOEKTHI 110 3TOMY BOIPOCY.

Takoe monoxeHue aea1 MPUBOIUIO K POCTY COIMAIbHON Ha-
npskeHHOCTH B Poccuu.

Pycckuii uctopuk B.O. KiroueBckuii Tak OLEHUBAI pyc-
CKOE OOILECTBO TOr0 BpeMeHU: «/IBOpsSIHE CTPAILIMINCh KPECTh-
sIH, KPEeCThSIHCTBO 3JI00MJIOCH Ha JABOPSIHCTBO, TO W APYroe He
MUTAJI0 HU MajeiInero foBepusi K MPaBUTEIbCTBY, a IPaBU-
TEJIbCTBO 0O0SJIOCH O0OUX».

B srot nepuon B Poccuu copmupoBanuch nBa HarpabJie-
HUS TIOJIMTUKO-TIPAaBOBOM MbIc/M: ubepaibHoe (M.M. CriepaH-
cKkuii, nekabpuctel) U oxpanureiarHoe (H.M. Kapam3un
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11.1.JIu6Gepanuam B Poccun.
MonuTtuko-npaeoBbie npoekTol M.M. CnepaHckoro

Muxann Muxaiinosud Cnepanckmii (1772—1839) —
PYCCKUI MOJMUTUYECKUIA MBICIUTENDb U TOCYIAPCTBEHHBIN IesI-
TeJb, aBTOP MPOEKTOB pedOpM POCCUIICKOTO CaAMOJEPXKABUSI.

Anoxa. Bpems mpaBieHus umnepatopa AnekcaHapa I.
B Hauasie cBoero mpapiieHWS UMIIEPATOP BBICTYNWJ C MPeLIo-
>KEHUEM MPOBeNeHUsT pedOpM TOCyIapCTBEHHOTO CTPOSI UMIIEe-
pYY U KPEeroCTHOTO IpaBa.

buoepagpua. Pomuncss B nepeBHe YepkyrtuHo Bragumup-
CKOI TYOEpHUM B CEMbE CBSILIEHHOCTYXXUTENST TpeThsiKoBa.

ITo okonuyanuu Bramumupo-Cy3nanbCKoil TyXOBHOM CeMU-
Hapuu ObU1 HasBaH CriepaHCKUM (OT JIaT. «speranto» — Hauex-
I1a) ¥ HaIlpaBJieH B 4YMCJIe Jydilnux yyeHukoB B CaHkt-ITerep-
Oyprckylo JyXOBHYIO CEMUHApMIO B KayecTBe IpenoaaBaTes.
Ipenonasan B CaHkT-IleTepOyprckoil [yXxOBHOM CEMUHApUH.
C 1797 r. — Ha rocynapcTBeHHOI ciyx06e. Bosrnasisin aenap-
TaMeHT MUHMCTepcTBa BHyTpeHHMX aea. C 1807 r. — crarc-
cekperapb Asnekcadapa I. B 1809 r. mo mopy4yeHuto ummneparo-
pa cocTaBWJ IJIJaH TOCYIapCTBEHHbIX IpeoOpa3oBaHUN —
«BBeneHue K YIoXeHHMI0 TOCylapCTBEHHbIX 3aKOHOB». B 1812 .
CriepaHckuii ObUT CMEIIEH ¢ IocTa cekperapsi I'ocymapcTBeHHO-
ro coBera u BbiciaH B Hwxknuit HoBropon, 3atem — B Ilepmb.
Bbbin neH3zeHCKMM ryOepHaATOpoM, TeHepan-ryoepHaropoM Cuou-
pu. BosBpaiiieH B cronuily B 1826 r., Ha3HaueH 4ieHoM [ocynap-
CTBEHHOTO COBETa, a Takxke BEepXOBHOTrO YroJIOBHOTO cyna Haj
nexkabpucramu. B 1826 r. Bosrmasui Il otmeneHue mmmeparop-
CKOI KaHLIEeJSIpUKU. 3aHMMAJICSl CUCTeMaTu3alueil pocCUuiiCKoro
3aKOHOJATEbCTBA, PYKOBOAMI u3naHueM «CBoia 3aKOHOB» U
«[TonHoro codpaHust 3aKoHOB Poccuiickoii uMIepum».

Jloeuueckoe ocHoeanue NOAUMUKO-NPABOBO20 YHEHUSL.
HWnen dpanuysckux mpocBeruteneil (MoHTteckbe, Pycco) u
MpeacTaBUTeIeld HeMeLKOoi Kiaccuiyeckoil punocopun (KaHT),
HUCTOPUYECKOM 1IKOJbI TIpaBa (CaBUHbBU), aHIJIMIICKOTO Judepa-
mu3Ma (beHTram) HalUIM cBOe OTpaxkeHue B IMOJUTHKO-IIPaBO-
BbIX B3nsiaax CriepaHCKOTO.

Ocnognote pabomost: «BBeneHue K YIOXEHUIO Tocymap-
CTBEHHBIX 3aKOHOB», «[IpOEKT yJI0XeHUsT TOCYyIapCTBEHHBIX 3a-
KOoHOB Poccuiickoit umriepumn».

Codepxucarnue nonumurxo-npasoeoeoyuernus. M.M. Crie-
PaHCKUI — TMpeACTaBUTENb PYCCKOro .iubeparusma. IloaTomy
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OCHOBY €r0 MOJUTUKO-IPABOBBIX B3IJISIAOB, KOTOPbIE HAIILIU
BBIpAXXEHHWE B €r0 IIPOEKTax IOCYyJapCTBEHHBIX IIpeobpa3oBa-
HUM, COCTaBJISIOT MOHSTUS CBOOOIbI: TUYHON U MOJUTUUECKOI.

Ilon noaumuueckoii ceobodoii CriepaHCKUI MOHUMAJ BO3-
MOXHOCTb, KOTOpasl 3aKpeIlyIeHa 3aKOHOM: «y4acTHUsl BCEX Iocy-
JapCTBEHHBIX KJIACCOB... B NEMCTBUM 3aKOHOAATE/IbHOM, Cymeo-
HOM Y UCHOJHUTEILHOM BJIACTU».

IMonutryeckass cBoboaa AOKHA ObITh OrpaHMYEHA LIEH3aMMU:

—> umyuiecTBeHHbIM. [TonuTuyeckast cBodoaa N10KHA ObITh
MpeaocTaBeHa JUIIb JUlaM, KOTOpPble UMEIOT HEeABUKMMOCTD,
W He JOJKHA OBbITh IpedocCTaBjlieHa «Hapomay padbodeMy», CIy-
raM, peMecjJeHHUKaM, KOTOpble He 00JamaloT AOCTaTOYHBIM
«pa3yMOM» IIJIl y4acTUSI B 3aKOHOAATEIbHOM NESITEIbHOCTH,

— >KyJIbTYPHBIM.

IIpoTUBOMOIOXKHOCTBIO MOJUTUYECKON CBOOOIBI SIBJISIETCSI
noaumuueckoe pabcmeo, KOrma BOJSI OJHOIO JIMLIA SIBJISICTCS 3a-
KOHOM TSI BCEX.

Ton epaxcdoanckoit c6o600oii CrniepaHCKUII MOHUMAJ BO3-
MOXHOCTb 00/1a1aTh JUYHBIMUA M UMYLIECTBEHHBIMU ITpaBaMM:

—>COOCTBEHHOCTH;

—> 3aKJIIOYEHYSI JOTOBOPOB;

—> Ha yIUIaTy HaJloroB, YCTAHOBJIEHHBIX TOJBKO COIJIACHO
3aKOHY;

—>TIOABEPrHYThCS YTOJOBHOMY HaKa3aHUIO TOJBKO IO pe-
IICHUIO CYJa.

Bce atu mpaBa OOJKHBI OBITh 3aKperieHbl 3aKOHOM. Tak,
CrnepaHCKMIA, paccyxaasi O IpaBe 3aKiIi4aTh JOrOBOPhI KYIUIM-
npojaxu, mican cienyouee: «Ho Kakyro 10CTOBEpHOCTh MMe-
JIO0 OBI CHe MpaBoO, €CJIM Obl 3aKOH MOJUTUYECKMIA HEe OMpene/InI
BOOOILIE, YTO BCSIKAsk COOCTBEHHOCTh €CTh HEIIPUKOCHOBEHHA...».

Ion epaxcdanckum pabcmeom CriepaHCKUI TMOHUMAJ Takoe
MOJIOKEHHUE AeJI, KOrla OJHOMY KJIacCy HaceJleHUs IPUXOAUTCS
«B MOBUHHOCTSIX JIMUYHBIX U BEIIECTBEHHBIX 3aBUCETh OT BOJU
npyroro». OH cuMTaj, 4TO IpaxAaHCKasi CBOOOJAa MOXET ObITh
peaiM3oBaHa TOJbKO TOINa, KOINa €CTh CBOOOAA MOJIUTUYECKAS:
«Hukakast cBoOOga He MOXET pOAUTb B TOCYIapCTBE CBOOOIbI
IpaXAaHCKOM, HE YCTAHOBUB CBOOOIBI ITOJIUTUYECKOM».

B Poccuu toro Bpemenu, cuutan CnepaHCKuii, He ObLIO I10-
JIMTUYECKOU CcBOOOABI, a cBOOOJA rpaxJaHCKash HOCWUJIA Orpa-
HUYEHHbIN XapakTep: «51 Haxoxy B Poccum nBa kiacca: paboB
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caMmoJiepXila U paboB 3emieBaaeableB. [lepBble Ha3bIBAIOTCS
CBOOOIHBIMM TOJIBKO MO OTHOIIEHWIO KO BTOpbIM. B Poccun
HET UCTMHHO CBOOOIHBIX JIIONEH, HE cuMTas HUILIMX OpoasT v
dutocodon».

bynyiiee poccuiickoe obiecTBO TpeAcTaBisuioch CriepaHc-
KOMY COC/A08HbBIM.

Ilepeoe cocnosue cocTtaBIT IBOPsSIHE, KOTOpbIe OydayT obia-
JaTh BCEMU TOJUTUYECKUMHU U TPpaXTaHCKMMM CBOOOIaMu, a
Takke WCKJITIOYUTEIbHBIM TPAaBOM BJIaICHUSI HACEJICHHBIMU HE-
IOBMKMMBIMU UMEHUSIMU C BQ3JIOXKEHHMEM Ha HUX OOA3aHHOCTH
3aKOHHOTO YIPaBAEHUS] UMU.

Bmopoe cocaosue cocTaBsT JTIOOU CPEIHETO JOCTaTKa, KO-
TOpble OyayT UMETh TpaXKITaHCKWE CBOOOABI, 3 UX MOJIUTUYEC-
Kre CBOOOABI OYIyT OrpaHMYEHbl UMYIIECTBEHHBIM LIEH30M.

Tpemve cocrogue COCTaBUT Hapol pabOUMii: MOMECTHbIE
KPECThsSIHE, MACTEpOBbIC, JOMAIIHUE CIYTU. DTO COCIOBUE Oy-
JIET UMETh TOJIbKO TPaXAaHCKWE CBOOOIBI.

IIpoepamma eocydapcmeernnwvix npeobpazosanuit M.M. Crie-
PaHCKOTO BKJIIOYaJia MPOBENECHUE CIEAYIOMNX pedopm:

* KPEIoCTHOTO IpaBa;

* TOCYHapCTBEHHOTO TPABJICHUS;

* 3aKOHONATEIhCTBA.

Pechopma kpenocmrnoeo npasa NojKHa OBITH IIPOBeIcHA B
nBa orana. BHavane ciiemyeT 3aKOHOAATEIbHO OTPAaHUYUTH
BJIACTh TTOMEIIMKOB HaJ KPEMOCTHBIMU KPECThsIHAMU, OMpee-
JIUB pa3Mep KPeCTbSIHCKUX MOBUHHOCTEN U pa3pelluB KPeCThbsI-
HaMm MpuoOpeTaTh HEABUXKMMOCTb B COOCTBEHHOCTb. 3aTeM
clienyeT BEpHYTb KpecTbsiHaM JpeBHee MpaBo Mepexoda: «Bo
BTOpOI 31o0Xe, KOTOpasi, KOHEYHO, HE MOXET ObITh OiM3Ka...,
BO3BpATUTCS KPECThbIHAM U JpeBHEe MpaBo CBOGOIHOIO Iepe-
Xo[la OT OHOTO MOMeIMKa K JAPYroMy...».

CriepaHCKWil HE CUMTAJT MPABUJIBHBIM OBICTPBIN MEPEXoN KO
BTOpPOMY 3Tamny pedopMbl KpernocTHOTO MpaBa, IOCKOJIbKY
«y4acTb KPECThSIHUHA, OTIPABJISIONIETO MOBUHHOCTh MO 3aKO-
HY U UMEIOIIEro B BO3ME3UE CBOM y4yacTOK 3eMJIU, HECPaB-
HEHHO BBITOJTHEE, HEXEIU MOJIOKEHWE O0ObLICH, KaKOBbI CYTh
Bce pabouue aoau B AHriauu, Bo @paHuuu u CoeauMHEHHbIX
ITaTax».

Peghopma eocyoapcmeennoco npasaenus. AHaIU3UPYysl TI0-
JINTUYECKYI0 UCTOpUIO rocyaapcTB 3amana, CriepaHCKUIl BbI-
SIBUJT 3aKOHOMEPHOCTb: BCE TrocydapcTBa B CBOEM Pa3BUTUU

139



MPOXOAST TPU CTYMEHU U B KOHILIE KOHIIOB MPUXOASIT K KOHCTHU-
TYLIMOHHOMY TIPaBJIEHUIO:

—> mepBas CTyleHb — deonaibHasl pa3apo0JeHHOCTb rocy-
IapcTB 3amana;

—> BTOpasi CTyneHb — «heonaabHOe caMojaepXkKaBue» Tocy-
IapcTB 3amana;

—> TpeThsl CTYNEeHb — KOHCTUTYLIMOHHOE TpaBJeHue.

CrniepaHCKUI yTBepXKIajl, YTO MEePBbIM TOCYAapCcTBOM, KOTO-
poe Mepelnuio Ha TPeTblo CTyIeHb, Oblla AHIIMS, a TOoc/e Hee
Ha 3Ty crtyneHb nepeurind IlBeiapus, lommanous, IIBenus,
Beurpus, CIIA, ®pannusa. Poccuio oH OTHOCHI K rocymap-
CTBaM, HaXOMASIIIMMCSI Ha BTOPOW CTYINEHU IMOJUTHUYECKOTO pa3-
BuTus. CriepaHCKUIA HazesIcsl, YTO Mepexol Ha TPEThIO CTYIEHb
OyIeT HepeBOJIOLIMOHHBIM, MOCKOJbKY POCCUMCKUI MMITEpaTop
caM «OKTpoupyeT» (rogaput) KoHcTutyiuio Hapomy.

CnepaHcKMil Mpenjarag MOCTPOUTb HOBOE 3AaHWe POCCUIA-
CKOW MOHApXuW «Ha CTOJMax pa3yma M 3aKOHOB». OCHOBOW MO-
CTPOEHUsI TaKOW MOHApXuMW MOTIJa ObIThb TOJbKO meopus pazoe-
aenus easacmeii: «Henb3si ocHOBaTh TMpaBjieHUWE Ha 3aKOHE,
€CJIM OfIHa epXKaBHasl BJIACTh OYJEeT M COCTaBJSATb 3aKOH, U UC-
MOJHATH ero. [loatomy ciegoBayio Obl MPEXAe BCErO OTAEIUTh
IIpYr OT JOpyra 3aKOHOJAaTeNbHY!0, WCIOJHUTEIbHYIO U Cyneo-
HYI0 YacTH, COCPEJOTOUMB UX B Pa3HbIX HE3aBUCUMbBIX OJHO OT
JIPYTOr0 TOCYIapCTBEHHBIX OpraHax».

CriepaHCKUii TIpeajiarajl TpoBECTU pas3zesieHrne 3aKOHOoAa-
TeJIbHOM, WCIIOJHUTEIBLHOW M CYNEeOHBbIX BlacTeli Ha YeThIpex
YPOBHSIX:

1)BoJsiocTH;

2)oKpyra;

3)rydepHuu;

4) UMIICpUN.

BeiciiuM opraHoM 3aKOHOIATENbHOM BJIACTU JOJKHA ObLia
crath [ocymapcTBeHHasi ayma, BBICIIMM OPraHOM HWCIIOJHU-
TeabHON Biaact — [IpaBUTENbCTBYIOIIMI CEHAT, BBICLIIUM Op-
raHoOM cyaeOHOI BiacTW noykeH ctath CyneOHbIN ceHar.

locynapcTBeHHas1 [yma JOJKHA MPUHUMATh 3aKOHBI. OgHa-
KO 332 UMIIEPaTOPOM COXPAHSIJIUCh OTPOMHBIE MOJTHOMOYMS B 3a-
KOHoOMaTeJIbHOM Ipoliecce. MMmeparop Mor HajJoXuTh abco-
JIIOTHOE BETO Ha 3aKOH, MPUHATHINA ['ocynapcTBeHHON TyMoOii,
“MeJT TIPaBoO ee POCITycKa, a TakXke MpaBO OTCPOUYUTh €€ CO3BIB.
Boi6opbl genyratoB B l'ocymapcTBeHHYIO OyMy Tpeariosara-
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JIOCh CHENaTh TPEXCTYMEHYATHIMU: NEITYyTAaThl BOJIOCTHOW TyMBI
BBIOMPAIOT JEIYyTATOB B OKPYXHYIO OyMY, NEMyTaTbl OKPYXKHOM
IyMbl — JIEMyTaTOB B TYOEPHCKYIO IyMy, a AEIyTaTbl TyOEpHC-
KO myMbl — AenmyTatoB B ['0CyaapCTBEHHYIO TyMmy.

Kpome storo mpm ummeparope MOIKEH OBbITh co3gaH lo-
CYIapCTBEHHBI COBET, HA3HAYEHUE KOTOPOTO — COEAWHUTH
BBICIIYIO 3aKOHOAATENbHYIO, WCIOJTHUTEIBHYIO U CYIEOHYIO
Bractu. YneHwsl ['ocymapCTBEHHOTO COBETa Ha3HAYalIUCh OBl
HUMIIepaTopoM. DTOT OpraH IMpu3BaH MpeaBapUTEJbHO paccMmar-
pUBaTh 3aKOHOMPOEKThI, KOTOPBIE 3aT€M TMOCTYyMaau Obl K UM-
mepaTopy, a 3aTeM yxXe TepedaBalvuch Ha oOcyxmeHue B [ocy-
apCTBEHHYIO TyMy.

IIpoexT KOHCTUTYLIMOHHONK MoHapxuu M.M. CnepaHcKoro
COOTBETCTBYET MOJAECNN TyaTMCTUIECKON MOHAPXWU, B KOTOPOU
3aKOHOJATENIbHAST BJIACTh HOCUT JBOWCTBEHHBIN XapakTep.

Pechopma 3axonodamenvcmea Oblla MpoBeneHa TPU HeMoc-
peactBeHHoM yvyactuu CriepaHckoro. CriepaHCKWii BO3IJIaBUJ
KOMHCCHIO II0 cocTaBieHUIo «IloaHoro coOpaHuss 3aKOHOB
Poccuiickoit umnepuun». B Hero BolUIM pacrmoyioXE€HHbIE B
XPOHOJIOTUYECKOM TOPSIIKE, 3aKOHONATEIbHbIE aKThl, HAUWHAS
¢ CoGopHoro ynoxeHus 1649 r. mo BCTYIUIEHHWSI Ha TIPECTOJ
Huxomnas I (x 1830 r. — 45 TomoB). Tem caMbiM ObLIa OCyIIIe-
CTBJIEHA O(UIIMaTIbHAST WHKOPIIOPAIUST 3aKOHOAATEIbHBIX aK-
ToB. 3areM ¢ yyactheMm CriepaHCKOTo ObUT MOATOTOBJIEH IISIT-
HaguatuToMHbli «CBon 3akoHOB Poccuiickoili mMmmepun», B
KOTODPBI BOLLIO Bce AeHCTBYIOIee 3aKOHOoAaTenbcTBO. Crie-
paHckuii coobian: «CBoj ecTh BEpHOE M300paxkeHUe TOro, 4To
€CTh B 3aKOHAaX, HO OH HE €CTh HU AOMOJHEHWE WX, HU TOJIKO-
BaHUE».

M.M. ChnepaHcKuii Bolliesl B UICTOPUIO PYCCKOM TMOJIUTUYEC-
KOI M MPaBOBOI MBICIM KaK aBTOp MPOEKTOB IO pedhopMUpoBa-
HUIO camozepxaBusi. OH mpejiaral yctaHoBUTh B Poccuu
KOHCTUTYLIMOHHYIO MOHapXui0o, B KOTOpPOil ObL1 Obl MpOBedcH
MPUHIIUIT pa3iefieHus Biacteil. Takas ¢opma npaBiaeHus TOCy-
JlapcTBa Mo3Bojivia Obl 00eCIeYnTh MOJIUTUYECKUE U TpaXaaH-
CKHre CBOOOJbI POCCUIMCKMM ToAAaHHbIM. CriepaHCKUiA MepBbIi
Mpemtoxwi co3gaTh B Poccuu BbICHIMIE 3aKOHOAATEIbHbBIM
opraH — locymapcTBeHHyIO AyMy, ONHAKO OHa TOsSIBUJIACH B
Poccuun Tonbko B 1905 1. B coBpemeHHo#t Poccuu BbIciImii
OpraH 3aKOHOJATebLHON BJIaCTU HOCUT TO Ke Ha3BaHUe.
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11.2. MNMonntnyeckmne 1 NpaBoBbIE B3rNsAbI
nekabpucTos

Anoxa. 14 pexabpsa 1825 r. B IlerepOypre Ha CeHaTcKoit
IUIOIIAAM IIPOM3OIIIO BOOPYKEHHOE BBICTYIUICHHE, KOTOpOE
OBbUIO MOATOTOBJIEHO TalHBIMHM OOIIecTBaMHu. BrocnencTBuu
YYaCTHUKOB 3TOIO BBICTYIUICHMSI CTaJlM Ha3bIBaTb dekabpucma-
mu. C 3TOro MOMEHTa HAUYMHAETCS OCBOOOAUTENBHOE IBIKE-
Hue B Poccun.

JlekabpucTbl — oduiepbl, y4acTHUKM OTEYeCTBEHHOU BOI-
Hbl 1812 I., cOBepIIMBILME nepgoe LieJIeHAIIPABICHHOE BBICTYII-
JICHUE TIPOTUB CaMOJIEePKaBHO-KPEIOCTHUYECKOTo cTposi. OHu
NIEICTBOBAJIM HAa OCHOBE pa3pabOTaHHBIX ITPOrpaMM IIEPEYCT-
poiictBa Poccuu. Bt miporpaMMbl TOTOBWJIMCH B HeOpax maii-
HbiXx OOIIECTB, JCHCTBOBABIIMX B YCJIOBUSX YCUJIEHUS IIEH3Y-
pol. TlepBoe TaiiHoe oOliecTBO — «Com03 criaceHusl» — ObLIO
cozgaHo B 1816r. 3arem B 1818r. oHO ObUIO IMPEOOpPa3OBaHO B
«Coro3 onaroneHctBusi». Ilocne camopocnycka «Corosa 6jaro-
neHCTBUsI» B 1821 1. Bo3HMK/IM JaBa obOuiecTtBa: «CeBepHOe 00-
1IECTBO», pyKoBoauTesieM KoToporo ctai H.M. MypaBbeB u
«FOxHoe ob11ecTBo», KoTopoe BosriaBua I1.M. Ilectensb.

Hukura Muxaitnouuy MypaBbeB (1796—1843).

buoepagua. Ponunca B IletepOypre, ero orerr 6buU1 BOCHUTA-
TejaeM 1apeBuueil Anekcanapa u KoHcraHTuHa. Yuwics Ha Ma-
TeMaTtyeckoM akyibTere MockoBckoro yHuBepcutera. C Hava-
oM OrtedecTBeHHOI BoiHBI 1812 r. yuien ¢ ¢akyiabTera B
NIECTBYIOLIYIO apMUIO B BospacTe 16 ner. 14 gexaGps 1825 .
HETNOCPEACTBEHHO B BOCCTAaHWM HE YJacTBOBAJI, HO ObLI apecTo-
BaH U npuroBopeH K 20 rogamM KaTopxKHbIX padoT. BnocnencrBumn
BbILLIEN Ha mocejieHue. IToxopoHeH B MpKyTcKoil obaacTu.

IMaBen MBanoBuu Ilectens (1793—1826).

buoepagua. Ponuncs B MockBe, B ceMbe KPYITHOIO YMHOB-
HuKa. Yuuicsa B ['epmaHum, 3ateM B ceMHaAIlaTUICTHEM BO3pa-
cTe ¢ omMuMeM 3akoHuYrI ITakeckuii Kopiryc. YYacTHUK BOii-
Hbl 1812 1. 3a MyXecTBO ObUI HarpaxaeH ILIeCTbI0 OpJeHaMM.
Ha BbopoauHckom none ¢enbaMapiian KyTy3oB Harpaauia ero
30JIOTOM IIITaroil ¢ HamIMHMChIO «3a XpabpocTb». Bmecrte ¢ pyc-
ckoit apmueit gomen mno Ilapuxka. ITo cBUIETENILCTBY COBpE-
MEHHUMKOB, ObLI OJHMM M3 CaMbIX OOpa30BaHHBIX JIIOAEH CBOE-
ro BpemMeHu. 13 nekabpsi, B KaHyH BOCCTaHUsI, ObUT apecTOBaH
1o JoHocy npeaarens. 13 miong 1826 r. mosewied B Ilerponas-
JIOBCKOM KPEITOCTH.
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Obwue npoepammuuie nosoxcenus Ceseproeo u IOixcnoco
obuecms.

Heau:

* JIMKBUIAIMS CaMOICPXKaBUSI;

* OTMEHa KPEerOCTHOI'O IpaBa HEMEIJIEHHO, 0e3 KaKuX-110o
npeaBapyuTeabHbIX YycloBUuit (Mypaeves: «Pab, KOCHYBIIMIACS
3eMJIM PYCCKOM, CTAHOBHUTCSI CBOOOTHBIM»);

* OTMEHAa COCJIOBUII M PaBEHCTBO BCeX Iepen 3aKoHoM ([lec-
menb: «Bce cocaoBUS YHUUTOXAIOTCS M CIMBAIOTCS B OIHO CO-
CJIOBHE — TpPaXXIaHCKOEe»);

* BBEICHUE Ccylda NMPUCSKHBIX (Mypaeveg: «Bcsikoe yrosaos-
HOE JIeJIO TPOU3BOAMUTCS C TIPUCSIKHBIMU»);

* mpemocTaBjieHue cBoOoabl [lobiire.

Cpedcmea docmudicerusi smux yenei. YJIeHb TalHBIX 00-
IIECTB Pa304yapoBaiCh B Pe3yJbTaTaX HAPOOHbIX PeGoAouUil.
Tak, @paHily3cKast peBoaolys, HavyaBiascsa B 1789 1., cMeHu-
J1ach SIKOOMHCKOM AMKTaTYpOi, KOTopasi B CBOIO Ouepenb IpH-
BeJla K TUpaHuu Harmosneona u BoiiHaM. M moromy ObLIa criesia-
Ha CTaBKa Ha JIBOPSIHCKYIO 80€HHYI0 pegoaioyulo, KOTopasl ObLia
HaMedeHa Ha 1826 r. Ho GiaronpusTHbIE YCIOBUS IJis Hee
CJIOXWIUCh K 1825 T.

Tabmmuaii.1

OTnunumne B nporpammax CesepHoro n KOxHoro oowiecTs

FO:xHoe 00wecTBo

CepepHoe 00111eCTBO
(T1.H. [ectens)

(H.M. Mypasses)

Ha3zsanue npozpammnozo 00KyMenma

Koucmumyyus Pyccrkan Ilpasda

(Tpw mpoeKTa, MoCneAHUH Ol
BoccTaHoBlieH MypaBbeBEIM
MO MAMATH B 3aKIHOYEHHH —
«TIOPEMHBIA)

Jozuseckoe ocHOSAHIE NOTUMUKO-NPABOEHIX 63217006

Konyenyuu: €CTECTBEHHBIX MPaB 4eN0BeKa, 06IECTBEHHOrO 10r0BOpa,
HAPOJIHOTO CYBEPEHUTETa, Pa3fie/IeHus BlacTeH

«McTouHMK BIacTH ecth Hapon», | «IIpaBUTENLCTBO €CTh MPHHAL-
KOTOpBIii «He MOXKeT GbITh NPUHAL- | IEKHOCTb HApOa, H OHO yHPEX-
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lNpogosnxeqne rabna. 11.1

CesepHoe obuiecTBO
(H.M. Mypasseg)

H#xHoe obitecTso
(T1.K. Tectens)

MpononxerHne tabna. 11.1

JIEKHOCTEIO HHKAKOro ceMeicTBay
Hcnonesopan obpasiibl KOHCTHTY-
unii 23 ceBepoaMepHKaHCKHX
LITATOB, (PPAHLY3CKOIl KOHCTHTY-
uuu 1791 r., koHCTHTYUHIT rep-
MaHCKHX rocyaapcTe

IeHo ans Grara HapoaHOro, a He
Hapon cyluecTByeT ans Omara
NPaBHTENLCTBAY

3emenvnvti sonpoc

Tepeniil eapuannt: «3eMinu
MOMEUHKOB OCTAOTCA 32 HUMUY,
a KpecThaHe ocBoboxknatoTcea Ge3
3EMIH;

Bmopeii eapuanm: kpectbaue
MONYYaloT «I10 ABE AECATHHLI

Ha KPECTBAHCKHII IBOP, AN
OCELIOCTH HX»

3eMJ1A BONOCTHas COCTOHT

U3 n8yX GOHIOB: obwiHNO20

W ¥acmHozo

M3 obwmunoro donna semns
BblAAeTCH KamaoMy beciiamio
Ha OJIHH TOf 1115t MPOKOPMIICHHS,
CHYHT rapaHTHEH OT HHILETHI
(3TOT POHA COCTOMT HAMONOBU-
HY M3 3eMeNb NOMELIMKOB, Hano-
JIOBHHY U3 Ka3C€HHbIX 3EMENE).
M3 yacrroro douna (kazna —
coBCTBEHHHK ITOH 3eMIIH) 3eMns
6yner npodasamuca ans ctumy-
NHUPOBAHUS 3aHATHH CENbCKHM
XO3AHCTBOM

Honumuyeckue npasa

[puHaanexar Tonsko
COOCTBEHHHKAM.

B knacc usbupareneii u npucsk-
HBIX BXOMAT COBEPIUEHHONETHHE,
HE HaXOMAUIHECH B YCITYKEHHH,
HMEIOLIME ABHKHUMOE HIIH HEIBH-
KHMOE UMYLIECTBO Ha 500 py6-
neii cepebpom

[Tpunaanexar BceM Myx4YuHaM,
NOCTHTIUIHM ABaALATHIIETHETO
BO3pacTa

Dopma npasnenun

KoHcTHTyuOHHas MoHapxus

C pasaenenueM Bracteii (pecny6-
JiMKa — JIHIIb KaK KpaiHuii
ciyuait)

Pecny6nuka c pasgenenuem
BracTeii

Cepepuoe 00u1ecTBO
(H.M. MypaBbeB)

TO:xuoe obiuecTBo
(IT.K. IMTecrens)

Tnaga zocydapcmea

Hmnepamop — ri1apa HCNOJHH-
TENbHOH BJIACTH («BEPXOBHLIH
YHHOBHHK NPAaBUTEIBCTBA») C
anmoBanbeM 8 mia pybnei B roa.
JaeT knatBy Ha BepHOCTB KOHCTH-
TyUuuH. JIeaTenbHOCTh HMITEpaTopa
noaxkoHTpoibHa HapoaHoMmy sede,
ITonHOMOYNA: TIPaBO CO3BIBA
obenx manar Hapoauoro seue;
MpaBo 3aKOHO/ATETLHONH HHHIHA-
THBBI, NIPaBO OTNATATENBHOTO BETO.

Hepacagras dyma — KoIIervanb-
HEII r7ara rocysapctsa. Breibop-
Hblii oprad. COCTOHT U3 NATH Ye-
nosek, n3bupaerca Ha Hapoanom
BeUe, KB 110 OOHOMY TORY —
NPE3UJIEHT.

(Laps MCKIFOMaeTCs; MiaH Lape-
ybuiictea 13 gy PoMaHoBBIX Y
Iecrens)

3axkonodamensnaa enacms — Hapoonoe seue

Mee naramel: narama HApOOHbIX
npedcmasumeneii (COCTOUT U3
450 uneHOB, KOTOpEIE H3OHPAIOT-
€A CPOKOM Ha JIBa rojja coDCTBEH-
HHUKaMH; IPUHUMAET 3aKOHBI,
u3bupaer npasuTeneil gepKaB);
Bepxosnan dyma (COCTOHT u3

45 uneHOB, KOTOpPBIE H30UparoTCa
CPOKOM Ha MIECTb JIET MO TPH He-
noBeka oT Kaxoro cybrekra ge-
Jepatuy; Kaxble 1Ba rofa TpeThb
yireHoB MeHsaercs). OcyiuecTBaser
CyA HaJ MHHHCTpPaMH (MMOHY-
MeHT), o0/1ajlaeT NpaBoM OTJIara-
TeapHOTO BeTO (Bunanue KoHeTH-
Tyuuu CIIA)

Odua narama. Jdenytars uzbupa-
JOTCA CPOKOM HA MATH JeT, pac-
MYCTHTD DTy MaNaTy HAKTO He
moskeT. [IpuHiMaeT 3aKOHBI,
BeIOMpaeT [epxaBHylo aymy

Cyoebran eén

acmab
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Bepxosnoe cyouauuje — BBICIIHA
opraH cyne0HOH Br1acTH

Bepxoenbiii cobop (120 pibpan-
HBIX NOKH3HEHHO BosAp, OxpaHa
KoHCTHTYU#H, IPAaBO OTAABaThL
1oz, ¢y JI00ro YHHOBHHKA)
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OkoHvaHue Tabn. 11.1

CepepHoe o01ecTBO
(H.M. Mypaeneg)

KOxnoe obuiecTeo
(TLH. Ilectens)

Dopma 2ocydapcmeeHHo20 yempoucmea

@edepayus ¢ TEPPUTOPHANBLHEIM | VHumapHoe rocynapcTeo.
npuHUunoM nocrpoenns: 13 nep- | Eanunas sepa, equHOe rpak-

#aB u 2 obnactu (Mockosckas IIAHCTBO
u Jouckas). Cronnua — Hmkunii
Hogropos.

BoccTtaHue nexaOpHUCTOB CTalo CaMbiM 3HAYMTEIbHBIM (DaK-
TOM MOJUTUYecKO mcropuu Poccuiickoili MMmmepuu IepBOi
yetBepT XIX B. Ilporpammsel CeBepHoro u HOxXHOro TailHbIX
OOIIIECTB BBICBETUJIM TEPBOCTENIEHHBIE 3aaun Oymylllero pas-
Butus Poccum.

Tema 12. BOBHUMKHOBEHMUE HOPUANYECKOIO
NO3UTUBU3MA B NPABOBEAEHUUN XIX BEKA.
A>XXOHOCTUH

Jkon Octun (1790—1859) — aHTIMICKUI IOPUCT, TPYIbI
KOTOpOro 060CHOBBIBAJIM MPEACTABIEHUE O MPaBe KaK O pa3HO-
BUIHOCTU MOBEJICHUI, a TaKXKe MpeceoBaly 1ieJib pa3rpaHu-
YeHUsl TOHITUN MO3UTUBHOTO MpaBa U MOPAJIU.

Inoxa. CTpeMUTEbHOE YBEJIMUEHUE KOJMUYECTBA U3JAHHbBIX
B AHDIMM B nepBoil moyioBuHe XIX B. 3aKOHOB IIPUBENO K U3-
MEHEHHUIO MpeAcTaBleHUd o camoM mpaBe. Barisig Ha mpaBo
KaK CcpeJoToure TPaAuliMii BBITECHSIETCS B3MJISIOM Ha MpPaBo
KaKk Ha COBOKYMNHOCTh 3aKOHOB. IIpaBo Bce Oosee u Ooliee
MPEACTaBIETC UHCTPYMEHTOM TMOJUTUKHU TOCYIapcTBa U BbIC-
TyMaeT Kak MOJUTUYECKOE TpeOOBaHUE.

Buoepagpua. OctuH npuctynuia K M3y4eHMIO IIpaBa, KOIaa
3a €ero IuieyaMmu yxe ObLIU IISITh JIET CIy>KObl B OpUTaHCKOM ap-
muu. Hekotopoe BpeMsi OH 3aHMMAJICSl aIBOKATCKOM MpPaKTHUKOM
B cylmax Jiopaa-kaHiviepa. Yurtan Kypc MpaBOBBIX yYEHUU B
yHUBepcuTeTCKOM Koiuiemke B Jlonmone. B I'epmanuu OctuH
MU3yvyaJl pUMCKOE TMPaBO U TPyIAbl F€PMAHCKUX MPABOBEAOB IO
rpaXxJIaHCKOMY IpaBy, WJAE€U CUCTeMaTU3alMU NpaBa MPOU3BEIU
Ha Hero I1yookoe BredatieHue. biaromapst 0gu3Koit npyxoe c
Hepemueii benramomMm, Ixeitmcom Crioaptom Muiem u JIxo-
HoM CrioaproM MuiieM OCTUH YBJIEKCS uaeeil HeoOXoauMOocC-
TU MpoBeAeHUs nmpaBoBoil pecdopmbl B AHrauu. B 1833 r. oH
ObLT BBEJEH B COCTaB KOMUCCUM I10 peOopMe YroJI0BHOIO IIpa-
Ba, MOATOTOBWI JBa JOKJIaaa, HO, HE BCTPETUB MOMIEPXKKU
CBOMM HIesIM, YIea B oTcTaBKy. B 1836 r. ero HasHaumMau Ko-
MuCccapoM Mo aejiaM ManbTel, U ¢ Tex nop OCTUH XKW1 3a py-
OexxoM, mpeuMyliliecTBeHHO B Ilapimke, moka B 1848 r. oH ¢ ce-
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Mbell He Trocenmics B rpadgerBe Cioppeit Ha roro-3arange AHT-
JINM, TAe W TPOXWI A0 KOHIIA XXU3HMU.

Jloeuueckoe ocHoeaunue NOAUMUKO-NPABOBO2O YUEHLUS.
J>xon OCTHH MCITIBITA] Ha ce0Oe BIMSHUE:

* monuTtudeckux uaeid Tomaca I'ob0Oca (cyBepeH Kak JIMIIO,
He OrpaHMYeHHOE HUKAKUMU 3aKOHAMM);

* TIPaBOBOM TeopuM U puiocodun yruaurapusma Mepemun
benrtama (rmpaBo Kak IMOBEJICHNE CYyBepeHa).

OcHosnas paboma: «OmnpenelieHUe 00JaCTH IOPUCIIPYICH-
LUW».

Codepaucanue noaumuxko-npasosoeo yuenus. IFOpucnpy-
denyus kax mounas Hayka. OCTMH pa3rpaHUYMBACT 3MUKY, KO-
TOpasi UMeeT JeI0 C MOPaIbHBIMU KAaTETOPUSIMU, HAYKY 0 3AKO0-
Homeopuecmee, KOTOpash UMEET A0 C TMOHATUSIMMU JTOJKHOTO
B MpaBe, U COOCTBEHHO HAyKy O TpaBe — HOPUCHPYOCHUUTO.

IOpucnpynenuust u3ydyaer mpaBo, KOTOpOe <«SIBJSIETCS TIpa-
BOM, JaXKe €CJIM OKa3bIBaeTCsl, YTO HAaM OHO HE HPaBUTCS, WIN
JlaXe €CJIU OHO OTJIMYAeTCS OT HOPM, KOTOPbie MBI CUMTaEM
BEPHBIMU».

IOpucnpyneHumst Kak mouHas Hayka AOJDKHA AUCTAHIIMPO-
BaThCsl OT JOKTPMH €CTECTBEHHOTO IpaBa, CMEIIMBAIOLINUX TO-
HSITHE TIpaBa C MOHATUSIMU HPABCTBEHHOCTH, PEIUTMO3HBIMU
JorMaTaMu, 3aKoHaMu npupoasl: «I[lo3utuBHOE MpaBo (IpaBo B
MMPOCTOM M HajjiexXalleM CMBICIEe 3TOTO CJIOBa) HEPEIKO CMe-
IIMBAETCI C KaTeropusiMi, ¢ KOTOPBIMU OHO HMMEET CXOJICTBO,
MO0 C KaTeropusiMu, KOTOPhIE CBS3aHbI C HUM aHAJOTUEH, TO
€CTh C KaTeropusiMu, KOTOpble MOTYT 0003HAYaThCs Hajjiexa-
UM WM HeHaJjieXalluM o0pa3oM IIMPOKMM M pacIlibiBUa-
TBIM BBIDaXEHUEM: "TIPABO"».

Tlonsamue nozumuenoeo npaéa. OCTMH CUUTAET, YTO IPaBoO,
SIBJISTIOIIEECS TIPENMETOM FOPUCIIPYACHIIMU, — 3TO TIPaBO, «yC-
TaHABJIMBAEMOE TMOJUTUYECKU TOCTIOACTBYIOIIUM JUISI TIOJIUTH-
YeCKU MOIYMHEHHOTO».

Br1o mpaBo OCTUH HA3bIBACT HO3UMUBHbIM NPABOM: «'TIO3U-
TUBHOE mpaBo” (positive law),... ecTb IpaBo, CYIIECTBYIOIIEE
Omaromapsi 3aHMMaeMmMoMy moyioxeHmio (law existing by
position)».

IMox mo3uTuBHBIM NpaBoM OCTUH MOHWUMAET MPUKA3bL, YC-
manoeAeHHble cysepeHoM. «[Ins JlleHa WM 4YIeHOB HEe3aBUCH-
MOTO TIOJIMTUYECKOro OOIIEeCTBA, B KOTOPOM 3TO JIMIO WU
opraH TIpelCcTaBiIsieT co00i CyBepeHa».
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Cysepen nnsg OcTMHA — 3TO TO JIMIIO, KOTOPOMY OOJIBIITMH-
CTBO MPUBLIKAO TIOMUUHSITHCS.

BmecTe ¢ TeM OKKYMallMOHHYIO BJIACThb HEJIb3sl MPU3HATh
CYBEpEHOM, a €¢ PachopsKeHUs] — TO3UTHUBHBIM IPAaBOM, IO-
CKOJIBKY npuébiuka K TIOMYMHEHUIO CKJIaIbIBacTCS HE Cpasy.

CyBepeH KaK BEpXOBHBIil TTpaBUTEJIb:

—> «CBOOOJIEH OT MPABOBBIX OIPaHUYEHMII», T.€. OH HE CBSI-
3aH 3aKOHaMU, M3IaHHBIMU KaK UM CaMUM, TaK U €ro Ipelie-
CTBEHHUKAMU; '

—> CBSI3aH «3akoHamu boea» v HopMaMK Mopau.

Hemounuku nozumuero2o npaséa pa3iAyaloTcs 1O CIOCO0yY
BBIPaXEHMSI B HUX TPUKA30B CyBEepeHA.

IMpukasbl cyBepeHa MOTYT OBbITh BbIPAXKCHBI:

1) mpsiMO, T.e. HEMOCPEIACTBEHHO, W 3TO CYTb 3aKOHbL 20Cy-
dapcmea;

2) KOCBEHHO, M 3TO CYTb peuieHus cyoeii, 00biuau, MHeHUs
VUeHbIX U NPAKMUKA YACMHBIX FOPUCINOS.

Peirenust cynmeit, o0bIMan, MHEHUSI YUYEHBIX M MPAKTUKY 4Yac-
THBIX 10prcToB OCTUH paccMaTpUBaeT KaK 4acTH MO3UTUBHOTO
MpaBa, TaK KaK OHU JEHCTBYIOT ¢ MOJYAJIMBOTO COTJIACUSI CyBe-
peHa.

B otnuume or cBoero yuutenss bentama OCTWH TpuU3HaBa
pellleHus cyleil 4acTbhlo MO3UTUBHOIO TpaBa. [loTpeGHOCTH B
CyIeOHOM ITPaBOTBOPUYECTBE OH OOOCHOBBIBAJI CIIEIYIOIINM O0-
pazoM: «Sl He MOTy MOHSITh, KaK MOXKHO IPEArojaratb, 4Yro 00-
IIECTBO B COCTOSIHWM WIATU BIEpPE B YCIOBUSX, KOIA CyAbU HE
3aHUMAIOTCSI TTPABOTBOPYECTBOM, WJIM UTO €CTh BOOOILE Kakas
OBl TO HUA OBLIO OMACHOCTb B TOM, YTOOBI TTO3BOJUTH UM UMETh
Ty BJIACTb, KOTOPYIO OHU (haKTUYECKHM OCYIIECTBISIOT IJISI BOC-
MOJIHEHUSI HEPAAUBOCTH WM HECIIOCOOHOCTH OTKPBITO MpPU-
3HAHHOTO 3aKOHOIATEJIS».

Jlns coBepllleHCTBOBaHMSI 3aKoHoAaTeabcTBa OCTUH Tpea-
Jlarajl TIpoBeCTU Kodugukayuro Tipasa.

JI>xkoH OcCTMH TpU3HAH KJIACCUYECKUM TIpeICTaBUTEIEM
IIKOJIBI IOPUANYECKOTO TMo3uTuBU3Ma. OH oOKa3zan OoJbIIoe
BJIMSIHUE HA aHTJIUIACKYI0 Y1 MUPOBYIO IOPUCTIPYACHIINIO.



Tema 13. JIMBEPAJIbHbIE MOJINTUKO-
NMPABOBBIE YHEHUA B SANAOAHOW EBPOIE
NEPBOU NOJIOBUHDbI XIX BEKA

13.1. MNonutukKo-npaBoBoe y4yeHue
Uepemun beHtama

HNepemusa benram (1748—1832) — aHrnuiickuii pumocod
U TIpaBOBel.

Inoxa. B cepenune XIX B. TOCHOIACTBYIOIIMM B 3amagHOM
00lIlIeCTBE MUPOBO33pEHUEM CTaHOBUTCA JnOepanu3M. Jinbepa-
JIBl CUMTAIM, YTO CBOOOAHAS JeSITeIbHOCTh MHAMBUAOB MPU
HEBMEIIATebCTBE B Hee TrocydapcTBa CIOCOOHA MPUBECTU K
COLIMaNbHOM FapMOHUU.

buoepagpua. Ponuncs 15 despanst 1748 1. B ceMbe JJOHIOH-
CKOTO aJBoKaTa. YXe B paHHEM BO3pacTe OOHApYyXUJ TITy K
YTeHMIO (Hayajl 3aHUMAThCSl JIATBIHBIO, OYAy4d YEeThIPEeXJCTHUM
pebenkoM). IMoctynuB B 13-1etHeM Bo3pacte B Okcdopackuii
VHUBEPCUTET, OH yXe uepe3 [Ba roga MOJy4ua AUTLIIOM Oaka-
JaBpa mpaBa, a B 18 jeT ctan maructpom. Ilo oKOHYaHUM YHU-
BepcUTeTa TTOCBITUI ce0s1 HaydHOU aeaTenbHOCTU. IlepBast Ha-
nmucaHHasg beHtaMoM kHura yBumenda cBeT B 1776 1. (<A
Fragment on Government»). B 1785 r. benram npuexan B Poc-
CHI0, e Hamucaa CBOIO MepBYI0 PabOTy MO SKOHOMHUKE B (op-
Me muceM. YMmep 6 uioHs 1832 r. Ymupas, benram 3aseman
CBOE TeJI0 HayKe; ero TeJIo ObLJIO BCKPHITO B MPUCYTCTBUU JIPY-
3eii; rojioBa OblJ1a MyMUGUIIMPOBAHA; PEKOHCTPYUPOBAHHBIN
CKeJIeT U BOCKOBasl MacKa ObUIM 00JIauyeHbI B €r0 COOCTBEHHYIO
OIIeXIy W TIOMEIICHBI B BEPTUKAIBHBIN (PYTISIP CO CTEKJISIHHOM
JIULIEBOI KPHIIIKOW; U TO U APYroe XpaHUTCS HbIHUE B KOJUIE/I-
e JIOHDOHCKOTrO YHUBEpPCUTETA.
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Jloeuueckoe ocHoséanue NoAUMUKO-NPABOBO2O VHEHUS.
BeHtam — TeopeTHK yTuianTapusma'. OH HpeuIoKun «apud-
METUKY YIOBOJBCTBUI»: U3 CYMMBbl YIOBOJBLCTBUSI UeoBeUeC-
KU pa3yM JOJDKEH BBIUECTb CYMMY HEYOOBOJBCTBUSI M CTpaja-
HU, T.e. BBIYUCIUTD MEPY YEJTOBEUSCKOTO CUACThSI.

OcHosnuvle pabompl: «DparMeHT O TOCYIapCTBEHHOM MpaB-
JneHuun», «BBegeHre B OCHOBaHUSI HPABCTBEHHOCTU U 3aKOHO-
narenbcTBa», «KoHCTUTYIMOHHBINA KomeKe», «IlmaH Bceobiero
U BEUHOTO MHUpa», «AHapXU4ecKue CO(pU3MBbl, SBISIOLINECS
ucciaenoBanueM Jlekiapaiuu mpaB, M3IaHHOW BO BpeMeHa
DpaHIIy3CKOM PEBOMIOLIUN».

Codepaucanue noarumuko-npaeosozo yuenus. Ceoboda uu-
dusuda u eocydapcmeo. beHTaM — TMpeACTaBUTENIb TOKTPUHBI
aubepaiuzma, TOITOMY B IIEHTPE €ro BHUMAHUS HaXOAUTCS
npobieMa obecredyeHus1 CBOOOAL UHAWBUIOB OT KaKOro-JIrbo
MPOM3BOJIa CO CTOPOHBI TrocymapcTBa. OgHAaKo CBOOOMY MHAM-
BUIOB beHTaM 000OCHOBBIBaeT, oOpaIiasich He K MOJOXECHUSIM
LIKOJIbI €CTECTBEHHOTO MpaBa, a K pa3pabOTaHHON UM caMUM
JIOKTPpUHE YTUJIMTApU3Ma.

B cBoux panHux nmpousBeaeHusx beHtaM xpumukxosean meo-
DU ecmecmeeHH020 npasa, KOTopasl Jierja B OCHOBY (paHIly3-
ckoit Jleknmapauuu mpaB yesoBeka U rpaxaaHuHa (1789). B pa-
0oTe «AHapxudeckue codu3Mbl, SABISIOLINECS UCCIeI0BAaHUEM
Jlexknapaluu npaBs, U3IaHHOW BO BpeMeHa DpaHIy3cKOil peBo-
mouuny» (1795), beHTam oTpulIaeT peaJbHOCTh €CTeCTBEHHBIX
U HEOTUYXIAaeMbIX TpaB yejJoBeKa, — IpaB, IMPeAlIeCTBYIO-
IIMUX TOCYIApCTBY M 3aKOHOAATEJIbCTBY, CO3JaBacMOMY TOCY-
JIapcTBOM. DTU MpaBa OH Ha3bIBaeT «aHAPXUYECKUMU CODU3-
MaMHu», a BceoOlliee MPU3HAHWE TAaKOTo poAa MpaB JOJXKHO
OyleT MpUBEeCTU K OOOCHOBAHUIO IOIMYCTUMOCTU COIPOTHUBIIC-
HMSI TOCYJApCTBEHHON BiacTu. EcTecTBeHHOE M HeEOTUyXaae-
MOE TIpaBO YeJIOBeKa, MPOTUBOIMOCTABIEHHOE 3aKOHY rocymaap-
cTBa, SABNsIETCSl Os1 beHTama «BelWuyalIlIMM BparomM pasyma u
CaMbIM CTpAILHBIM Pa3pylLIUTEIeM IPaBUTEIbCTBAY.

OnHako beHTaM mpu3HaeT CyllecTBOBaHUE MpaB YelIOBeKa,
HO TOJIbKO TeX, KOTOpbIe MOXHO OOOCHOBATh MPUHIIAIIOM T10JIe3-
HOCTH, YETKO OIPEAETUTh U C(POPMYITHPOBATh B TEKCTE 3AKOHA.

! yTI/U'II/ITapI/I3M — JOKTpUHAa WM MoOpa/ibHasA yCTaHOBKa, CYWTalollas, 4To
TO, «4YTO IIOJIE3BHO WM MOXKET CKOpPEEC BCErO0 IPUBECTU K CYACTbIO», MOJLKHO
OBITb BBICUINM TIPUHLMIIOM BCEX HAlIMX ITOCTYIIKOB.
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Bentam ucxomun u3 yOeXIeHHs, UTO KaXXOblii YelIOBEK
CTPEMUTCST K HAaUOOJbILIEMY CYACTBIO, a TOCYAapCTBO HE HOJIK-
HO MelllaTh 3TUM YHHMBEpPCAIbHBIM CTpeMIIeHUSIM: «3ab0Ta O
IOCTaBJIEHUU ceOe HACHaXIEeHUN JOJDKHA ObITh IOYTH BCELE-
JIO TIpeloCTaBleHa caMOMYy MHAMBUAYYMY; TJIaBHOE K¢ Ha3Ha-
YeHMe MPaBUTENbCTBA JOJIKHO COCTOSITh B OTPakIeHUU WHIU-
BUIYyyMa OT CTpamaHWii».

l'ocygapcTBo ¢ocoGHO OrpaauTh WHOWBHUAOB OT CTpaja-
HUIA, 3aKOHOJATEJIbHO 3aKPENUB 32 HUMU (PyHIAMeHTaJIbHbIE
MpaBa W TapaHTUPYd UX coOmoacHue: «TakoBbI MpaBa JTMYHOM
06e30MacHOCTU, YECTU, COOCTBEHHOCTH, MPaBO Ha MOJydyeHUe
MOMOIIM B CJIydae HYXIObl». TONBKO TaKMM 00Opa3oM, CUMTAJ
BeHTaM, MpaBUTETLCTBO MOXKET BBHIMOJHHUTH CBOE MpeAHA3HAYE-
Hue: «Haubospllee cyacTbe BO3MOXHO OOJIBLIETO YKCIA Yie-
HOB 00IlleCTBAa — BOT €IMHCTBEHHAs 1I€Jib, KOTOPYIO TOJIXKHO
HMETh MPaBUTEILCTBOY.

3akonodamenv DOIDKEH IOCPEICTBOM COUYETAHMSI HaKa3aHWIA
¥ TIOOLIPEHUI Hanpaeisms nogedenue 4eno6eka K MTOCTYKEHUIO
COOCTBEHHOM TOJIb3bl. T€M caMbiM B OOLIECTBE JOCTUTANIOCh Obl
«HanOobllIee cYacTbe HauOOJIbIIEro KOJIMYECTBa JIIOACI».

IIpedennvt 3axonodamenvhoeo peeyauposanus. beHtam cum-
TaJl, YTO IIPaBO YaCTHOM COOCTBEHHOCTH — ONHO M3 (pyHIAMEH-
TaJIbHBIX MpaB MHAMBHMIA, a caMa 4YacTHas COOCTBEHHOCTb —
61aro IJ1g Bcero oOImecTBa. 3aKOHOHATENh HOJDKEH M30eraTh
HEIIPaBOMEPHOTO IIOCATaTe/IbCTBA HA YaCTHYIO COOCTBEHHOCTD,
CTpeMsCh YCTAHOBUTh MMYIIIECTBEHHOE PaBEHCTBO. Takue neii-
CTBUS 3aKOHOAATENISI MOTYT IPUBECTH K HAPYLICHUIO IPYroro
¢yHIaMEHTAJILHOTO IIpaBa MHAWBUIA — Oe30macHOCTU. beH-
TaM HCXOOWJ M3 TOTO, YTO «HEPABEHCTBO €CTh €CTECTBEHHOE
YCJIOBUE YEJIOBEUECKOil XKM3HM. AOCOIIOTHOE PaBEHCTBO €CThb
abCoJTIOTHAsT HEBO3MOXKHOCTD».

OnHako OH JOMycKaj 3aKOHOIATeJIbHOEe OrpaHUYeHHE CBO-
0ozbl 3aBelllaHuii 1 aHTUMOHOIOJIbHOE 3aKOHOMAATENbCTBO KakK
Ccoco0bl JOCTUXEHUST 0oJiee paBHOMEPHOTO pacrpeaesieHus
COOCTBEHHOCTH B OOIILIECTBE.

beHtaMm cumTain, 4To 3aKOHOAATENb HE JOJKEH IOocsAraTh Ha
TaKOi MPUHLIMIT TPaXAaHCKOTO TpaBa, Kak cBOOOIa JOTOBOPOB:
«/la Gymer oOLIMM TTpaBUJIOM, YTO CBOOOIA B JOTOBOpPAX JAOJIK-
Ha ObITh HEOTpaHUYEHA».

3akon kak ¢opma npasa. Bcaem 3a T. T'odobcom benram
CUMTal, YTO MpaBO — BTO BCErJa BbIpaXeHUE BOJM rocyaap-
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ctBa. Iloatomy dopmoii mpaBa mist beHTama SIBIsSIeTCS 3aKOH:
«CnemoBaresbHO, IO IIPaBOM BOOOIIE MBI IIOHMMaeM BcCe 3a-
KOHBI, KOTOPHIE CYIIECTBYIOT, TMOO KAKOM-TO OOUH 3aKOH, JIM0O
HECKOJIbKO 3aKOHOB, KaK KOMY OyIeT YrOgHO».

BeHTamM mpemtoxui cienymollee onpedeseHue 3aKOoHaA: «3a-
KOH MOXHO OIIPEAC/INTh KaK coOOpaHMe 3HAKOB, BBIPAXKAIOIIMX
BOJICHME, YCTAaHOBJIEHHOE WM CAaHKIIMOHMPOBAHHOE CYBEpEHOM
B TOCyJapCTBe OTHOCHUTEILHO KEJIaeMOI'0 B OIIPEACICHHON CH-
Tyalluy TOBEIEeHUs JULa WX TPYIIIbI JIUL, ITOAYMHEHHBIX (MU
CUMTAIOIINXCS TTOMYMHEHHBIMM) €TI0 BJIACTH».

Kpumuka npeuedenmuoeo npaea. IlpusHaBasg B KadyecCTBe
COBEpIICHHOI (DOPMEBI MpaBa TOJILKO 3aKOH, beHTaM KpUTHUKO-
BaJl CUCTeMy IIpelieeHTHOTo mnpaBa AHmu. HemocTtaTok mpe-
LIEJIEHTHOrO IIpaBa 3aK/II04aeTCs B TOM, YTO OHO co3daeTcst 0e3
KaKoro-Jimbo y4acTusl Hapoda M Hapoay HEM3BECTHO. DTO IIpa-
Bo beHTaM Ha3blBaJ «CO0AYbUM IIPaBOM», CpaBHMBasl Cydei ¢
xo3sieBaMu cobak: «Korpma Bama cobaka aejaeT 4To-Jubo, oT
Yero BBl XOTUTE €€ OTY4YUTb, BBI XKIETE, IIOKAa OHA 3TO CAeJIacT,
a 3aTeM ObeTe ee 3a 3TO. TaKmM CITOCOOOM BBI CO3IacTe 3aKOHBI
IIJIST CBOEM CO0aKM, M TaKMM XK€ CIIOCOOOM CyIbU CO3MaloT Ipa-
Bo M1 Hac. OHM He CKaXyT 4YeJIOBEKYy 3apaHee, 4ero OH He
IIOJDKEH NejlaTh, OHM He IT03BOJIAT, YTOOBI €My 00 3TOM OBLIO
CKa3aHO, OHU JITYT, II0Ka OH HE CIEeJIaeT 4ero-Jmodo, 4ro, Mo ux
cJIoOBaM, OH He JOJDKeH OBII IeiaTh, a 3aTeM ITOBECSIT ero 3a
910. Kakyum Xe oOpa3oMm Torma KaXOblil YeIOBEK MOXET I10-
3HaTh 3TO co0aube mpaBo?». BeHTaM BBICTYIIa]l CTOPOHHUKOM
KomuduKaluuy IpaBa, BUOS B Heil CPEeACTBO IPEOMOJICHUS He-
JIOCTAaTKOB CHCTEMBbI IIPELeICHTHOIO IIpaBa.

Hoeanvnas ¢popma npasenenus eocydapcmea. BHavane oH
BBICTYTIAJl CTOPOHHUKOM KOHCTUTYLIMOHHOM MOHapxuu. beHtam
oOpaiajicsl K eBporneickuM MOHapxaM C MpeaioXKeHUeM Ipo-
BecTu pedopMy TpaBa, B OCHOBE KOTOPOU Jiexkaii Obl TPUHII-
bl yTuinTapuaMa. OgHaKoO ero MpeiioXeHUs He MOJyYWIn y
HUX TMOAJAEPXKHU. 3aTeM OH CTaj OTAaBaTh IMpenrnodyTeHue pec-
nyosrKe Kak opMme IpaBieHUs, CIIOCOOHOU JOCTUTHYTh «Hau-
0O0JIbILIErO CYacThbsl HAMOOJBILIETO YKCIa JTULL».

B pecnybnuvke yupedumenvras esacms AOJKHA TIpUHAJJIE-
>XKaThb HApOdy M COCTOMT IIpeXIe BCero B MpaBe Hapoaa M30u-
paThb JenyTaToB TNapjlaMeHTa Ha OCHOBE BCEOOILEro, paBHOTO U
TaliHOTO TOJIOCOBAHUSI.

3akonodamenvras 6aacmev NOJKHA TIPUHAMJIEXaThb Mapsa-
MEHTY — OJHOIaJaTHOMY opraHy. JlemyTaTbl NapiamMeHTa He-
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CyT OTBETCTBEHHOCThb Mepe], CBOMMU M30MpaTeNsiMU, KOTOpPbIE
HaIessI0TCsl TTPaBOM OT3bIBa IEMyTaTOB M ITPaBOM BO3OYXIe-
HUSI B OTHOLIEHUM HUX YTOJIOBHBIX €.

Hcnoanumenvnas eaacmev TIPUHAJIEKUT NOKHOCTHBIM JIW-
11aM, YacTO CMEHSIEMbIM M OTBETCTBEHHBIM TMepe MapjaMeHTOM.

IMonutuko-npaBoBeie B3rIsiAbl M. beHTama okazanu 00ib-
1I0e BJIMWSIHME Ha 3afaiHylo TOJUTUKO-TIPABOBYIO MbICIb U
IOpUINYECKYI0 TIpakTUuKy. Ero maeu jiermu B OCHOBY psila pe-
¢dopm npaBa B AHIMM. [IpaBoBble B3MIsAbI beHTama MoBIMsIIN
Ha CTaHOBJIEHME IIKOJIbI IOPUANYECKOro MO3UTUBM3MA B AHT-
mau (Ix. OctuH), oHM ObUTM 3HAKOMEBI Takke M.M. Cnepatc-
KOMY U leKaOpucTam.

13.2. MonnTnKo-npaBoBoOE y4eHME
BeHxameHa KoHcTaHa

benxcamen Anpu Koncman ode Pebex (1767—1830) —
dpaHy3cKMil TOMUTUYECKUN AesaTeNb. [IpeacTaBuTenb uneii-
HOTO TeuyeHus Jubepain3ma.

Inoxa. SIxobuHCKUMII Teppop BpeMeH Benmkoii ¢paHIirysc-
koit peBomonuu (1789—1799 rr.) u BoeHHbIN necrnotu3m Ha-
nojieoHa | MOATOIKHYIM MBICISIIMX JIIOAEH K OCO3HAHMIO 3Ha-
YUMOCTHU TapaHTU WHIAVMBUAYAJIbHOW CBOOOIBI OT MPOM3BOJA
rocynapcrsa ¢ Jtoboii opmoii npasieHus. UMeHHO B 3TO Bpemst
dopmMupyeTcs ydeHre moauTudeckoro aubepanisMa b. KoHcra-
Ha, B paMKaxX KOTOPOTO OH CTPEeMUTCSI 000CHOBAaTb MPUHLIMITBI
KOHCTUTYIIMOHHOTO TOCYIapCcTBa, e cBOOOAAa WHAUBUIOB OT-
paxieHa OT MpPOM3BoJia TOCyIapCTBa.

buoepagpusa. Pomuica B JlozaHHe, Kyga ceMbU €ro OymyIImX
poauTteneil aMurpupoBain u3 PpaHUKMKU MO PETUTMO3HBIM MPHU-
yuHaMm. [lomydymn ngomMainHee oOpa3zoBaHue. B TpuHamuaTuier-
HeM BO3pacTe OH MbITaJicsl MOCTynuTh B OKcdopackuit yHU-
BEpPCUTET, HO He ObLT MPUHAT IO MNPUYMHE CTOJb IOHOTO
BO3pacTa, Mo3IHee OKOHYUI DIUMHOYPrcKMil YHUBEPCUTET, B
KOTOpPOM C(hOPMUPOBATUCH OCHOBBI €ro MpeacTaBIeHU O CBO-
o6ome. Mcnwuitan Ha cebe BiausHue Teopun Amama CMmura u
MPaKTUKA OPUTAHCKOTO KOHCTUTYLIMOHATU3MA.

Jlocuueckoe ocnosanue noOAUMUKO-NPABOBO2O YHEHUA.
CdopmupoBanoch Moa BO3AEHCTBUEM TOKTPUHBI OPUTAHCKOTO
KOHCTUTYLMOHAIM3Ma U UAel (paHIly3CKUX MPOCBETUTENEH.

Ocnosnuie pabomot: «O neiicTBUSAX Teppopa», «O MOIUTU-
YyecKux peakuusix», «O0 ysyprnaiuu», «[IpuHIMIBI TOIUTUKH,
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MIPUTOIHBIE IUISI BCSIKOTO IpaBieHUs», «O cBoOOAEC APEeBHUX
CPaBHUTEJIBLHO CO CBOOOMOI HOBBIX HapomaoB», «Kypc KOHCTHU-
TYLIMOHHOU MOJUTUKU».

Coodepocanue noaumuxko-npaeoeozo yuenus. Ilonasmue um-
dusudyanvroil c6o0600bl. B cBomx pabdotax «O0 y3yprmauun» u
«O cBobOIE OPEeBHUX CPaBHUTEIBLHO CO CBOOOMON HOBHIX Hapo-
noB» KoHcTaH BbeIpabaThIBaeT HOBOE IOHSITHE CBOOOABI, KOTOPOE
YK€ COOTBETCTBYET 3aIllpocaM COBPEMEHHOIO €My MHAYCTpHUasib-
Horo obmectBa XIX B. lo KoHcTaHa MHOrMe MyOJIMLIMCTBI, M-
LIyIIe Ha TeEMY CBOOOIbI, OPUEHTUPOBAINCH HA OMBbIT AaHTUYHO-
ctu. KoHCTaH xe He naeaau3upyeT aHTUYHYIO CBOOOMY, KOTOpas
CBOAWJIACH K noaumu4eckoil ceobode: TpaxXIaHUH IPEBHUX I10-
JIMCOB MOT TOPAUTHCS CBOEU JTMYHON MPUYACTHOCTBIO K IIPUHSI-
TUIO BaXHBIX T'OCYIAapCTBEHHBIX pelneHuil. Ho ¢dyHmameHTOM
AHTUYHOM MOJUTUYECKOM CBOOOIBI OBUIO PaOCTBO M OHa ObLIa
00ycJI0BJIcHa HEOOJBIIMMM pa3MepaMyd aHTUYHBIX TOCYIapCTB-
HoaucoB: «B aHTMYHBIX pecryOamKax Onaromaps MaJoCTH 3a-
HUMaeMO MMHU TEPPUTOPUM KaXAbIid T'paXIaHUH oOpeTan B
HOJUTUYECKOM OTHOIIEHMU OTPOMHYIO JIMYHYIO 3HAYUMOCTb.
OcymiecTBieHrEe TpaXXIaHaMU CBOMX IIpaB COCTAaBIISIIO BCEOO-
1lee 3aHATHE U, TaK CKa3aTh, pa3BiedeHue. Jioau cocTazaiuch
IpYyr C APYTOM B COYMHEHUH 3aKOHOB, OHU BBICTYIAJIM B POJIU
CylIeil, pelIayii BOIIPOCHI BOWHBI U MUPa».

Ecnu roBopuTh 0 auuHoil c6060de aHTUYHBIX TPEKOB, TO
OHa Oblja cylllecTBeHHO orpaHuuyeHa. CylecTBoBaia XecTKasi
perjlaMeHTalusl ToCcylapCTBOM-TIONMCOM (3a MCKJIIOUYEHUEM
AdunH) ceMelHOM M pEeIUTHO3HON KMU3HU TpaxmaH: «Bo3mox-
HOCTh M30MpaTh CBOIO BEPY, BO3MOXHOCTb, KOTOPYIO MBI pac-
CMaTpUBaeM KakK OMHO W3 HAIWX JAPATOLEHHBIX TpaB, MOKa3a-
J1ach OBl B IPEBHOCTU MPECTYIJIEHUEM U CBSITOTATCTBOMY.

CoBpeMeHHbIE Hapobl MOTEPSIIM UHTEpeC K MOJIUTUYECKON
cBobone. «IlognmmHHAas coBpeMeHHasI CBOOOMa» CBsI3aHA yXe C
JIMYHOU CBOOOJON — HE3aBUCHMOCTBIO OT MTPOM3BOJIA TOCydap-
ctBa. [lonmutnyeckast xe cBodoma paccmarpuBaetcst KoHctanoM
JIUIIb KaK TapaHTUs TUWYHOU CBOOOMIEI.

BBITh CBOOOJHBIM B MOHUMAaHUU COBPEMEHHBIX €MY AHTJIM-
yaH, dpaniry3oB win xuteneir CoenrHeHHBIX IIITaToB AMepu-
KU O3HAYaeT:

* «3TO MPaBO KaXHIOTO MOAYMHSTHCS OJHUM TOJBKO 3aKO-
HaM, He OBbITb IOABEPrHYTBIM HU OYPHOMY OOpallleHWIO, HU
apecTy, HU 3aKJIIOYEHUIO, HU CMEPTHOW Ka3HU BCIEACTBUE MPO-
W3BOJIa OTHOTO WJIM HECKOJIBKUX WHIAWBUIOB»;
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* «3TO MpaBO KaXIOro BbICKA3blBaTb CBOE€ MHEHUE, BbIOM-
path cebe meso M 3aHMMAThCS UM, pacIopsKaTbCs CBOE cob-
CTBEHHOCTBIO, aXe 3JIOYIIOTPEOsIs €10; He MCOpallnBaTh pas-
pelIeHus sl CBOMX MEepPEeABUKEHWU W HEe OTYUTHIBATHCS HU
mnepen KeM B MOTMBAaX CBOMX MHOCTYIKOB»;

* «3TO MpPaBO KaxXIOro oObEAUHSITLCS C NPYTMMU WHAWBHU-
IaMM 1100 IS OOCYXKIEHUS CBOMX MHTEPECOB, JIMOO IS OT-
npaBjieHUs KylabTa, U30paHHOIO MM U €r0 €IMHOMbIIIUICHHUKA-
MU, JUOO MPOCTO IS TOrO, YTOObI 3alOJHUTb CBOM YacChl
COOTBETCTBEHHO CBOMM HAKJIOHHOCTSIM M (baHTa3USIM»;

* «HAKOHeEIl, 3TO MpaBO KaXIOro BJIMSATH Ha OCYIIECTBICHUE
npaBjieHUs MO0 ITyTeM Ha3HAYeHUs BCEX WJIM HEKOTOPBIX YM-
HOBHUMKOB, JMOO IIOCPEICTBOM MpPeICTaBUTEIbCTBA, IIETU-
L1, 3alpOCOB, KOTOpbIe BJIACTh B TOW WJIM WHOW Mepe Mpu-
HYyXI€Ha YYUTBIBATh».

CBoe moHmMmaHue cBoOoabl KoHCTaH MpOTHBOIOCTABISCT
MOHMMaHUIO ¢cBOOOALI MoHTeckbe. Ecim MoHTeckbe MOHMUMAET
CBOOOIY KaK «IIpaBO OeJaTh BCE, YTO JO3BOJECHO 3aKOHOM», TO
KoHcTaH cumMTajg, 4TO 3THM 3aKOHBI MOTYT BKJIIOYaTb B ceOs
CTOJIBKO 3aIlpeTOB, YTO COBCEM He OyneT cBoOOmbl (IIpuMep
3TOro — gecnoru3dM KoHBeHTa, KOTOPhIA ObUT YCTAaHOBJIEH IIPU
TIOMOIIIY 3aKOHOB).

Jig KoHcTaHa 3aKOH — 3TO rapaHTHUs JUYHOU CBOOOIbI, HO
B OTJIMYME OT MOHTECKbE OH HE MPEICTABISIET 3aKOH abCOIOT-
HOI LIEHHOCTbBIO.

TpeboBaHUS K 3aKOHY, KOTOPBI TapaHTUPYET JUYHYIO CBO-
oony:

* 3aKOH JIOJDKEH MCXOAUTh U3 JIETUTUMHOI'O MCTOYHMKA;

* 3aKOH JOJDKEH MMETh CIIpaBeIJIMBbIE TPAHMUIIBL.

KoHcTan yrBepxknan: «IlomyMHeHHEe 3aKOHY — 3TO 00si3aH-
HOCTb, HO KaK M BCSIKas Apyrasi 00s13aHHOCTb, OHA HE SIBJISIETCS
a0COIIOTHOII, — OHa OTHOCHUTE/NbHA, OHAa OCHOBBLIBAETCS Ha
MNPEANoa0XKEeHNM, YTO 3aKOH HMCXOOWUT W3 JETMTUMHOTO MCTOY-
HUKa W WUMEET CIIpaBeIIMBbIE TPAHULIBI».

K umcny 3akoHOB, comepXaHWe KOTOPBIX BBIXOOUT 3a CIIpa-
BeIJIMBbIE TpaHUIbl, KOHCTaH OTHOCWJI 3aKOHbI, KOTOpPHIE:

—> yCTaHaBIMBAIOT OOpPAaTHYIO CUIY;

—> MPOTUBOpEeYAT Mopanu (IOOY:KIaloT IpaxXnaH JOHOCHUTH
IPYT Ha Apyra, 3alpellaloT «yKpbIBaTh M3THAHHUKOB»; HEIAIOT
IrpaXgaH OTBETCTBEHHBIMU HE 3a COOCTBEHHbIE NEMCTBUS, MPU-
BJIEKasi K OTBETCTBEHHOCTH OTLIOB JIeTe-Ae3epTUPOB WIU PO-
IUTeNIel JeTeil-OSMUTPAHTOB).
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B oranume ot Pycco, KOTOphIA BMEHSI 3a00Ty O cBOOOndE
WHOWBHUIA B 00SI3aHHOCTh KOJUIEKTUBHOM BOJIE, KOTOpasi He MO-
XKeT ommbaTtbesa, KoHctan mosaran: «EcTh TO, 4TO He MOXET
OBITh CAaHKLIMOHMPOBaHO HMYeM. M ecim Kakas-1u0o BJIacTb
BCE X€ CAaHKLMOHHMPYET 3TO..., TO Oydb OHa XOTh BCEW HalMeu
3a BBIYETOM OJHOTO MOJABJISEMOIO €10, BJIACTh 3Ta HE CTAHET
OTTOro MeHee 6e33aKOHHOI. Pycco 3Toro He moHSLI».

Onpedenenue obueeo nousmus ceobodsi: «CBoOOIA €CThb
TOJBKO TO, YTO WHAMBHUIBI MMEIOT MpaBoO nejaTb, U TO, YEeMY
0O0IIECTBO HE MMEET MPaBO MOMEIIATh».

TlapanTusaMyu MHOAWBHAYaJIbHOI CBOOONBI 111 KoHcTaHA BBI-
CTyHalT OrpaHUYEHHUE TOCYIapCTBEHHOU BIACTU Yepe3 ee pas-
JieJieHre U cujla OOLIECTBEHHOIO MHEHMSI.

B cBoem «Kypce KOHCTUTYIIMOHHOW MOMUTUKW» KoHcTaH
000CHOBaJI HEOOXOOUMOCTb CO3JaHMS IIECTM KOHCTUTYLMOH-
HBIX BJIACTEM:

* KOpOJIEBCKOW;

* UCHOJHUTEIbHOM;

* TIIOCTOSIHHOM IIpeACTaBUTEIbHOI (I1ajaTa II3poB);

* BBIOOPHOI IIPEACTaBUTEILHOM BIACTH (HIDKHSIS 11aj1aTa);

* CcyneOHOIA;

* MYHULIMNAJIbHOM.

Koponesckasa eracmv paccmaTtpuBaeTcd KoOHCTaHOM Kak
BJIACTh HEUTpaJbHasl M ypaBHUBAIOIIAsl, CIIOCOOHAsI pa3pellaTh
KOH(JIMKTBI MEXIY 3aKOHOIATEIbHOM, MCIOJHUTEIbHON U Cy-
nebHoil BeTBaAMU BiacTtu: «KopojeBckasi B1acTh €CTh, B HEKO-
TOPOM poje, CyneOHasl BIaCTh Hala APYTMMM BIACTSIMU».

KomreTeH1IMs1 KOpOJIEBCKOM BIACTH:

—> CMellleHMEe U Ha3HaYeHe MUHUCTPOB;

—> MpaBo aOCOIIOTHOrO BeTO (/151 oOecredyeHus TOCTOMH-
CTBa MOHAapXxa);

— > pocHyCK HWXKHE! MajlaThl 1 Ha3HAYEHME HOBBIX BEIOOPOB;

—> Ha3HauyeHUe YWIEHOB HacJIeACTBEHHOM MajaThl;

—>Ha3Ha4YeHue CyIeH;

—>IIpaBo IIOMUJIOBaHUSI.

OTcyTCcTBHE KOPOJIEBCKOM BiacTth, cunutaeT KoHcraH, — mo-
POK ITOYTU BCeX CyIIeCTBYIOIUX KOHCTUTYLIMIA.

Hcnoanumenvnas eaacms OCYIIECTBASETCSI MWHUCTPaMU,
OTBETCTBEHHBIMM IIepel MapJaaMeHTOM. MUMHHUCTPBI OT CBOEIO
MMEHHM TpeIaraloT IpoeKThl 3aKOHOB. CyooM IjiT MHUHMCTPOB
CIIYKWT T1ajlaTa I3poB.
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Buibopnas npedcmasumenvras esacmv QOpMHUpPYETCS Ha
OCHOBE BBICOKOTO MMYIIIECTBEHHOTO IieH3a: «OmHa JUIIb cO0-
CTBEHHOCTh 00€CTIEUMBAET IOCYT; TOJbKO COOCTBEHHOCTb J€-
JIaeT YeJoBeKa CIIOCOOHBIM K ITOJb30BaHUIO MOTUTUIECKUMM
npaBaMu». [deATeabHOCTh AEMYTaTOB HE MOJIKHA OIIauMBaTh-
csa. Korma 3apabotHas miara cBsizaHa ¢ (yHKLMSIMU IIpeacTa-
BUTEIbCTBA, TOLJA OHA CTAHOBUTCS IJIABHBIM OOBEKTOM BHMMA-
HMS 3TOTO TIPENCTaBUTEILCTBA.

Ilocmosinnas npedcmasumenvhas éaacms paccMaTpUBaETCS
KoHcTaHoM 1Mo o0pasiy aHIJIMKICKOM IMajlaThl JIOPAOB.

Cydebnas earacmbs — 3TO BIACTh, He3aBUCUMAsI OT IPYTUX
Biacteil. HezaBucuMocTh cyneOHOM BiacTM oOecrneyrBaeTcCs
peanuzaumeil AByX MPUHIUIOB: MOXU3HEHHBIM Ha3HAYeHUEM
Ha MOJDKHOCTh M HecMeHseMocTbio. Hapomy, y KoToporo Her
HE3aBUCHUMOM CyIeOHOI BJIACTH, XMBETCS XyXe, 4eM OelyuHYy
B MYyCTBIHE, yTBepXnan KoHcTaH.

KoHcTaH ObUI CTOPOHHUKOM cyda npucsicHvix M TIPOTUBHU-
KOM CO3MaHMsI KaKUX-JTMOO Ype3BBIYANHBIX CYIOB.

Mynuyunanvhas éracms TIpU3BaHa peliaTb BOMPOCHI MECTHO-
ro ynpapiaeHus. Kaxnas oOiiuHa, ropo, AernapTaMeHT J0JIK-
HBl MMEThb TIOJIHYI0O CaMOCTOSITEIbHOCTh B BOITPOCAX MECTHOTO
OlomXKeTa, TOProBiu, oOecreuyeHus: 0e30IacCHOCTH I'pakKaaH.

3acinyra b. KoHcTaHa cOCTOUT Ipexe BCero B TOM, YTO OH
MIPEMJIOXUI OTIpeNeieHue CBOOOABI HOBOTO THIA. PasznuuyeHue
JIMYHON CBOOOABI M CBOOOIBI MOJUTUYECKOMN JIEXKUT B OCHOBE
COBPEMEHHbIX Kjaccudukaluuii mpaB U cBOOO YeloBeKa.

bonbiioii Bkiaaa BHec KoHCTaH B T€OpUIO KOHCTUTYLIMOHA-
qu3ma. Ero KoHlilenius pa3ieneHus BiacTeil Hallla CBOe OTpa-
>Ke€HHWe B KOHCTUTYIIMSIX HEKOTOPBIX 3araaHbIX TOCYIapCTB.

Tema 14. OCHOBHbIE HAMPABJIEHUA )
COLMAJIMCTUYECKOW NOJIMTUKO-NPABOBOW
MbICJ11 BO BTOPOW NOJIOBUHE
XIX BEKA HA 3ANALE

Inoxa. B cuy pa3zBUTHS TIPOMBILUIEHHOTO KaluTaln3Ma Ha
3amnazne akTyaJbHbIM CTaHOBUTCS IpobjemMa WHTErpaluu Mnpo-
Jerapuara («paccessHHOM cwuibl yucia» — O. KoHT) B cyiie-
CTBYIOIIYI0O 9KOHOMUYECKYIO U TOJUTUYECKYIO CUCTEMY Kalu-
TaJIUCTUYECKOTO oOlecTBa. TeM caMbiM 0c000€ 3HauyeHue
npuodpen pabouuii gonpoc. OTBETOM Ha 3TOT BOIIPOC Ha ITpak-
THKE ObUIO CO3JaHMe MapTUl M OpraHu3alvii, OTCTauBaIOIINX
MHTepechl pabouux Ha 3amazge: «Bceobiero repmMaHckoro pa-
6ouero corw3sa» (1863), Couuman-geMoKpaTUIeCKOi paboueit
naptuu I'epmaHuu (Hayuouanvhoiii ypogens);, 1 MHTepHaLMO-
Hana («MeXIyHapogHOTO TOBapHIIecTBa pabouunx», 1864);
IT MurepHaumonaina (1889), opraHM30BaHHOTO COLIMAIUCTUYEC-
KUMU TapTUSIMU  (MeHcOYHAPOOHbLIL YPOBEHD).

OTBeTOM Ha 3TOT BOIPOC B TEOPUM ObLIO TpeOOBaHUE 3aMe-
Hbl KalMTaji3Ma OOIIECTBEHHBIM CTPOEM 0€3 3KOHOMMWYECKOI
SKCILTyaTallui U U3MEHEHUS TTOJIUTUYECKON CUCTEMBI.

B paMkax conuaiucTAYecKOoil MOJMTUKO-IIPAaBOBOI TEOpUU
Ha 3anane chopMUpOBaIOCh TP HaIlpaBJICHUS:

* «HaAy4YHBIM colmanu3aM» — Mapkc, DHreiasc (camMo Ha3Ba-
HUE TIpUHAMIEXUT Mapkcy);

» aHapxu3M (IIpynoH, bakynun, KponoTkun);

* couMa-aeMoKpaTudeckuii couuranusM (Jlaccanb).

Bce T TeopuM MPOTUBOCTOSAIN OPYTUM TEOPUSAM, TOSBUB-
mumMced B 3ToM ke XIX B., TaKUM Kak Teopusi MOJUTUYECKOTO
mmbepanu3ma (KoHcraH), Teopust counokpatuu (KoHT) u ap.
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14.1. [oNnUTUKO-NPaBOBOE Yy4EHME MAPKCU3Ma

MapxcusMm IpeacTaBisieT co00i CUCTEMY SKOHOMMWYECKUX,
COIIMATbHBIX, (MIOCO(MCKUX, IMOJIUTHYECKMX M IIPABOBBIX
B30sImoB. Ocoboe MeCTO cpemyd HUX 3aHMMAET ITOJIMTUKO-TIpa-
BOBOE YYCHHE.

Kapa Mapkce (1818—1883) — HeMmeuKuii IMOIUTUISCKUIA
¢unocod, 3KOHOMUCT, UACOJIOT U MPOPOK MUPOBOI IpoOJIeTap-
CKOM PEBOJIIOLIMHN.

®puapux DHreabe (1820—1895) — HeMeUKWA MBICTH-
TeJb, CIIOABMKHUK Mapkca.

Anoxa. Kanurainuctuieckuii criocod Mmpou3BOACTBA Bce 0O-
Jiee OOHapyXuBajl Ipucyliue eMmy npotuBopeuus. IIporpecc B
cdhepe MpOou3BOACTBA COIMPOBOXIAICS YCUJICHMEM JKCILTyaTa-
UK TPYOAIIuxcs, 0e3paboTuiieil U OOHUIIAHWEM HapOIHBIX
macc. ITo ouenke @. DHrejbca, ImposjeTapyuar Obll «CTpagaro-
LIAM» KJIACCOM.

Buoepagpuu. K. Mapkc pomuncsa B Tpupe (PeitHckas Ilpyc-
cust). OH ObUT BTOPBIM PEOEHKOM M3 ACBSTH JeTeil aaBokaTa ['eH-
puxa Mapkca (orerr Mapkca TpouCXOaua U3 CEMbU PaBBUHOB,
onHako B 1816 r. o npuns1 nporectantu3M). C 1835 mo 1836 1.
u3yyan npaso B boHHckoMm yHuBepcutere; ¢ 1836 mo 1841 r.
u3y4dall IIpaBo, UCTOPUIO U MCTOPMIO MCKYCCTB B bepiamHckom
yHuBepcuteTe. B 23 roma, B 1841 T. TTOIyYmI JOKTOPCKYIO CTe-
neHb Ha ¢uaocopckoM dakymbTeTre MeHCKOro yHUBEpPCHUTETA.
C 1849 r. u mo xoHua xxu3Hu Mapkc xun B JIoHmOHe.

@D. Dneenve pomuncsa B bapmene (Peitnckas Ilpyccus) B
ceMbe TeKCTUJIBHOTO (paOpukaHTa (OTell HEe Jajl ChIHY 3aKOH-
YUTh TMUMHA31I0, DHIEIbC PAHO CTaJl paboTaTh B KOHTOPE TOP-
roBoii ¢upmel B bpemene). B 1841 r. xxum B bepnnHe, oTOBIBast
BOMHCKYIO TTOBUHHOCTb, OOHOBPEMEHHO OBLT BOJBHBIM CIIyIa-
teneM B bepmmHckoMm yHmBepcutere. B 1842—1844 1T. Xum B
Manuectepe (AHIIMS), paboTass B KOHTOpPE OyMaromnpsamibHON
GabpuKm, coBIameableM KOTOpoi OBl ero orell. IloaroroBun
«Habpocku K KpUTHKE IMOJUTHIECKON IKOHOMMU» (MIes Te-
PEXOMHOrO XapakTepa KamuTaaucTudyeckoinl cucremsbl). Ilocie
cMepTr Mapkca DHTebe TepepadoTall ero pyKOIMCh M OITyOJI-
KoBas paboTy «I[IpoucxoxmeHne ceMbu, YaCTHON COOCTBEHHOC-
TU U rocynapctBa» (1884).

Jlozuueckoe ocnosanue noaumurxo-npagoeozo yuernus. Vic-
TOYHUKAMHU MapKCUCTCKOIO YUEHUS SIBJISIIOTCS MIEH, COIepKa-
muecs B HeMelKo# Kiaccmdyeckoil ¢unocodun (I'erens, Jlrom-
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pur Deliepbax), aHIIMICKON OJUTHYECKOI 3KOHOMUM (Pukap-
1o, CMuT), PpaHIy3CKON W aHITIMICKON COLMAIMCTUIEeCKOM Te-
opun (Cen-CumoH, ®ypne, OysH), DpaHIy3CKOi MCTOpUUEC-
KOM Hayke u Op.

Ocnoenvte pabomwi: «MaHudpecT KOMMYHUCTHYECKOM
nmaptun» (Mapkc, DHrensc), «Humera dumocopun» (Mapkc),
«18 opromepa Jlyu Bonamapra» (Mapkc), «Kiaccosas 6opnba
Bo ®panuunm c 1848 mo 1850 r» (Mapkc), «Kanurtan»
(Mapkc), «I'paxkmaHckast BoiitHa Bo @panuun» (Mapkc), «Kpu-
tnkKa ['oTckoit mporpammel» (Mapkc), «K KpuTHke moauTudec-
kot skoHomum. IlpemmcioBue» (Mapxkc), «IIpomncxoxmeHnme
CeMbU, YACTHOM COOCTBEHHOCTH M TOCYIapCTBa» (DHIEJbC).

Coodepycanue noaumuko-npaeosozo y4uenus. MapKcuct-
CKOE TIOJMTHUKO-TIPABOBOE yUYE€HME OOYCIIOBJIEHO IMpeacTaBlie-
HusiMu Mapkca 1 DHrejabca 0 TOM, YTO KalUTAIUM3M HEJb3s
YCOBEPIIEHCTBOBAaTh M HEOOXOAMMO PEBOJIOIIMOHHOE ITePeyCT-
POMCTBO KalMTAIMCTUIECKOTO OOIIECTBa.

B «Manudecte xomMMmyHucTMYeCKOW TmapTum» (1847—
1848), ormyOIMKOBaHHOM HA MHOTHX €BPOTEMCKMX SI3BIKAX, CO-
nepKaTcs aHajIu3 COCTOSIHUSI COBPEMEHHOIO OOIIEeCTBa M MpPO-
rpaMma AEWCTBUI IpoJsieTapraTa B XOAE PEBOJIOLIMOHHOIO
MepeyCTPOMCTBA 3TOTO OOIIECTBA.

CoBpeMeHHOe OypKya3Hoe OOIIecTBO «Bce Oonee u Oojee
pacKaJipIBaeTCs Ha IBa OOJBIINX BpaXaeOHBIX Jlarepsi, Ha ABa
OONIBIIINX, CTOSIIIMX IPYT IPOTHUB Apyra Kjacca — Oyp:KyasHio
W TIpoJieTapuar».

Karmranu3m paspyiaercst gepe3 KiraccoBylo 00pn0y: «Mc-
TOpHUSI BCEX IO CHX IOpP CYIIECTBOBABIIMX OOIIECTB ObLIA HC-
TOopHMel OOpPHOBI KJIaccoB». DTa Oophba Bcernma 3aKaHYMBaJach
«PEBOJIOLIMOHHBIM TIEPEYCTPOMCTBOM BCEro OOIIECTBEHHOTO
3MaHus WM OOIIeil TMOeIblo OOPIOIIMXCS KIIACCOB».

C pa3BuTHEM KalWTaJu3Ma BCE OOJIbIIIE CPEAHUX, IMPOMEXY-
TOYHBIX CJIOEB MEXIY KalMTaJIMCTaMU M TPOJIeTapusiMu OymeT
BJIMBATBCS B PSAbI MpoJeTapyara, MpojeTapuaT peKpyTUPYeTCs
«M3 BCEX CJIOEB HaceJieHUs»: «Bpaya, 1opucTa, CBsIIEHHUKA, TO-
9Ta, YeJoBeKa HayKW oHa (Oypxyasus, — M.M.) npeBpaTiiia B
CBOMX IUIATHBIX Ha€MHBIX PAaOOTHUKOB».

C pa3BUTHEM KalMTaJIM3Ma OyIeT IMPOXOIUThH IPOIECC Bce
OoJibllIero OOHUINIAHUS TIpoJieTapuara. biaromapss MalIMHHOMY
MIPOM3BOACTBY OYIET pacTW IIPOM3BOAUTEILHOCTb Tpyda, UYTO
BBI3OBET POCT PE3ePBHOI apMUU Tpyla, KOTopas OyldeT BIUSITh
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Ha PbIHOK Tpy/la W OyIeT MpensiTCTBOBaTb POCTY 3apabOTHOM
TLJ1aThlL.

Kpome Toro, ¢ pazputuem KanurajaiuszMa OymyT HapacTaTh
MPOTUBOPEYMSI:

—> MeXJy MPOU3BOJUTENbHBIMU CUJIAMU U OypKya3HbIMU
MPOU3BOJICTBEHHBIMU OTHOLIEHUSIMU;

—> Mexy oOIIEeCTBEHHBIM XapaKTepoM MpPOW3BOJICTBA U Ya-
CTHOKAMUTAIUCTUYECKUM XapaKTepOM MPUCBOEHUS.

«bypxxya3Hble OTHOIIEHUS CTaIU CIUIIKOM Y3KMMU, YTOOBI
BMECTUThH CO3JaHHOE MMM OOTaTcTBO». B Takoif cutyarmu 1mpo-
JieTapuary TepsiTb Heuero: «Y MposieTapueB HET HUYEro CBOe-
ro, 4TO Hajo ObUIO Obl UM OXPaHSTh, OHU JOJKHBI Pa3pylIUTh
BCE, YTO JIO CMX TOpP OXPaHsI0 U 00ecreynBago YacTHYIO CO0-
CTBEHHOCTb».

ITponerapckoe JBUXEHUE €CThb JBUXEHUE <«OTPOMHOTO
OOJIBLIIMHCTBA B MHTEPECAaX OTPOMHOIO OOJIbIIIMHCTBAY.

Ilpoepamma deiicmeuii npoaemapuama. «...Ilponerapuar oc-
HOBBIBAE€T CBOE€ TOCIIOACTBO IOCPEICTBOM HACUJIBCTBEHHOTO
HUCIIPOBEPXEHUST OypKya3uu», B XOIE <«OTKPBITO pPEBOJIIO-
LIMW», «<KOMMYHUCTUYECKOU peBofolimn». [Ipousoiiner ortoxnie-
CTBJIEHUE TOCYIApCTBa C «IIPOJIETAPUATOM, OPraHU30BAHHBIM KakK
TOCTIOACTBYIOLINI KJIACC», «3aBOCBAHME IPOJIETAPUATOM TOJIH-
TUYeCKOW BiaacTu». TakuM oOpazom ObuLla BbiCKa3aHa UIesl TUK-
TaTypbl MpoJsieTapuara, XoTs TepMMHA <«IWKTaTypa IpoJieTapua-
Ta» B «MaHudecre KOMMyHUCTUYECKOUN MapTUU» €llle HET.

3adauu nposemapuama Kak TOJUTUYECKM TOCMOACTBYIOLIE-
ro Kjacca:

* «BBIpBaTh y OypKya3uu IlIar 3a 1IaroM BeCb KaruTai»;

* «LEHTPaJM30BaTb BCE OPyAMs INPOM3BOACTBA B PyKax Io-
CyJlapCTBay;

* OTMEHUTh MPABO HACJEeIOBaHUS;

* KOH(MUCKOBaTh UMYIIECTBO SMUTPAHTOB U MSTEXHUKOB;

* LIEHTpaJIu30BaTh KPEJAUT B pyKax rocyaapcTBa MOCpel-
CTBOM CO3/laHUSl HallMOHAJIbHOTO 0aHKa C rocylapCTBEHHBIM
KanuTajioM;

* LIEHTPaIu30BaTh BECh TPAHCIOPT B pyKaX rOCYyAapCTBa;

* YBEJUYUTh YKCJO TOCYIApCTBEHHbIX (hadpuK;

* BBECTU OIMHAKOBYIO 0053aTeJIbHOCTb Tpyda /ISl BCEX;

* co3JaThb MPOMBIIILJIEHHBIE APMUU;

* COEIVHUTH 3eMJie[ieJiie C MPOMBIIUIEHHOCTbIO, COMAEH-
CTBOBaTh MOCTENEHHOMY YCTPAaHEHUIO Pa3inyusi MeXIy ropo-
JIOM 1 JIEPECBHEN;
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* obecrieunuTh OOIECTBEHHOE M OeCIUIaTHOE BOCIIMTaHUE
BCEX JIETEH.

B utore «Ha MecTo craporo Oyp:Kya3HOro oOILEeCTBa C €ro
KJlaccaMM M KJIACCOBBIMM ITPOTUBOIIOJOXHOCTSIMU TIPUXOIUT
accoruanus, B KOTOpOii CBOOOIHOE pa3BUTHE KaXKIOTO SIBJISIET-
Csl YCJIOBUEM CBOOOIHOTO Pa3BUTHST BCEX».

«MaHudect KOMMYHUCTUYECKOM ITapTUM» — HE TOJBKO
nporpaMma JAeiCTBUI IpojieTapraTa B XOAE COBEPIICHMUS KOM-
MYHUCTUYECKOW PEBOIIOIIUM, HO U OCHOBA MAPKCUCMCKOU me-
opuu eocydapcmea u npasa. B 3Tolt paboTe maHbI MapKCHUCT-
CKME OIPENeNICHUSI MNoAUMUYECKOl W 20cy0apcmeeHHol 8adac-
mu, npasa, 3aKoua.

1. «ITonuTryeckas B1acTb B COOCTBEHHOM CMBICJIE CJIOBA —
9TO OpPraHM30BaHHOE HACWJIME OMHOTO KJlacca ISl ITOAaBJICHUS
npyroro». Ilocie NIMKBUIALIMK KJIACCOB <«ITyOJMYHAsT BJIACTb
MOTEPSIET CBOM MOJMUTUYECKUM XapaKTep».

2. «CoBpeMeHHasl TOCyIapCTBeHHasl BJACTh — 3TO TOJBKO
KOMUTET, YIpaBJSIONINI OOIIMMU IeJlaMM Kiiacca OypxKya3um».

3. «..Bamre mpaBo (Oyp:kyasHoe. — H.M.) ecTb JuIllb BO3-
BelleHHasI B 3aKOH BOJISI Balllero Kjlacca, BOJISI, COAepXKaHME KO-
TOPOI ompenessieTcss MaTepuaJbHBIMU YCIOBUSMM XXU3HU Ba-
IIIEr0 KJiaccar.

4. «3aKoHbI, MOpPaJIb, PEIUTUS — BCE 3TO IJIsT Hero (IpoJie-
tapuata. — M. M.) He Oojee Kak OypKya3Hble MpPeIpacCyIKH,
3a KOTOPBIMM CKPBIBAIOTCSI OYp>Kya3Hble MHTEPECHI».

B pa6ote «Knaccosast 6opnba Bo @paniuyu ¢ 1848 mo 1850 r»
BIIEPBbIE MCIIOJb3YETCSI TEPMMH «KJIaccoBasl AMKTaTypa IIpoJie-
TapuaTa» M COAEPXKUTCS XapaKTepUCTUKA 3a1ad MpoJjeTapuara.

«[Iponerapuar Bce Oonee OOBEAUHSIETCS BOKPYT PEBOIOLIM-
OHHOIO COIMaM3Ma, BOKPYT KOMMYHHM3MA... DTOT COLIMAIN3M
€CTh OOBSIBIICHUE HETPEPHIBHOW PEBOIIONNM, KAACCO8ASL OUK-
mamypa npoasemapuama KakK HeoOXomammasi MepexoaHast CTy-
MEeHb K YHMUYTOXEHUIO KJIACCOBBIX Pa3IMyMili BOOOIE, K YHUU-
TOXEHMIO BCEX MPOM3BOJACTBEHHBIX OTHOIICHMWM, HA KOTOPBIX
TOKOSITCSI 3T Pa3Inyus, K YHUYTOXEHUIO BCEX OOIIECTBEHHBIX
OTHOIIIEHUI, COOTBETCTBYIOIIMX 3TUM MPOU3BOACTBEHHBIM OT-
HOIIIEHUSIM, K II€PEBOPOTY BO BCEX HUIESIX, BHITEKAIOIIMX W3
9TUX OOIIECTBEHHBIX OTHOIIECHUI».

B pab6ore «Kputmka I'orckoit mporpamMmmbl» Mapkc BHOBb
0o0paTuiICa K TeMe IEePEXOMHOTO MEeproaa M AUKTATYPhl IPOJie-
Tapuara: «MexXIy KanmuTaTUCTUIeCKMM U KOMMYHUCTUYSCKUM
OO0IIECTBOM JIEXKMT IEPUOJ PEBOJIOIIMOHHOTO IIpeBpaIleHUS
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IIEpBOr0 BO BTOpPOE. DTOMY IEPUOAY COOTBETCTBYET U IOJIUTHU-
YECKUI TePEXOOHbINA Tepuo, U TOCYAapCTBO 3TOrO IMepuoaa He
MOXKET 6blTb HWYEM MHBIM, KPOME KaK pCBOﬂlOLll/IOHHOﬁ JUKTa-
TYpoOWi mpoJieTapraTar.

B pabore Mapkca «18 opromepa Jlyu boHanmapra» Ha cMeHY
uaee OTMUpaHUs TOCyAapCTBa, IMPOBO3MIAILIEHHOM B «MaHude-
CTe KOMMYHMCTUYECKOU IMapTUU», NPUXOAUT udes cioma. OH
KPUTHKYeT (ppaHIly3cCKOe TOCydapCTBO — YKACHBIM «opra-
HU3M-IIapa3uT» Ha TEJIC O6lJlCCTBa: MNOJIMWJUIMOHA YNHOBHUKOB
U TOJMUUIMOHA BOEHHBIX. MapkKc IpemjiaraeT cJioMaTh CTa-
pyI0 TOCyIapCTBEHHYIO MalluHy: «Bce mepeBopoThl ycoBep-
IIEHCTBOBAJIM 3Ty MAallIMHY BMECTO TOTO, YTOOBI CJIOMAaTh €e€.
ITaptuu, Kortopele, CMeHsIsL APYT Ipyra, OOpOJIMCH 32 TOCIOA-
CTBO, pacCMaTpMBajM 3axBaT 3TOT0 OIPOMHOIO TOCYIapCTBEH-
HOTO 3[aHMSI KaK IJIaBHYIO IOOBIYY IPU CBOeil Mmodene».

DTO BaxXHOE MOJIOXEHWE BOIIUIO B MPEAUCIOBUE K HEMEIKO-
My uzfgaHuio «Manudecta» 1872 r.. B ocobeHHocTn KommyHa
JloKaszaja, 4ro «paboyuii Kjacc HEe MOXET MPOCTO OBJAAETh TO-
TOBOW TOCYIAapCTBEHHOW MAIIWHOW W MYCTUTh €€ B XOH JUIS
CBOMX COOCTBEHHBIX IIEJei».

B pabote «K kputuke nmonutuueckoit akoHomuu. Ilpenuc-
JIOBUE» HAeTCsl dKOHOMMYECKasi MHTepIpeTalus WCTOPUU U
GOopMUPYIOTCST KOHIIETIUM 3KOHOMUYECKOTO 0a3uca U TOJIUTH-
KO-TIPABOBOW HAIICTPOMKU.

ba3zuc — 3TO COBOKYMHOCTH TMPOU3BOACTBEHHBIX OTHOIIIE-
HUIA. DTO OTHOIIIEHUS, B KOTOpbIE BCTYIAIOT JIIOAM B Ipoliecce
TPOU3BOJICTBA, — «OIpPeJeJIeHHbIE, HEOOXOIUMbIE, OT UX BOJIU
HE 3aBUCSIIIUE».

Hadcmpoiika — 3T0 COBOKYITHOCTh TaKUX SIBJICHUI, KaK TO-
CyIapcTBO, IpaBo, (POpPMBI OOIIECTBEHHOI'O CO3HAHMUSI, BO3BbI-
IIAOIIMXCS Hall 0a3ucoM, HO 3aBUCAIIMX OT Hero. «C u3MeHe-
HUEM DKOHOMMYECKON OCHOBBHI 0oJjiee WJIM MeHee OBICTPO
MPOUCXOIUT TIEPEBOPOT BO BCEW TPOMATHON HAACTPOWKE», —
nucaa Mapke.

IMocne cmeptn Mapkca B 1883 r. DHrenbc muiler padoTy
«IIpoucxoxaeHrue ceMbu, YaCTHOM COOCTBEHHOCTU M TOCydap-
ctBa» (1884). B aT0if paboTe OH MpoBea aHaINU3 IKOHOMUYEC-
KUX MPEearnochUIOK Mepexoia OT POAOBOM opraHu3aluu oOIle-
CTBa K TOCYAapCTBEHHOM.

T'ocynapcTBO BO3HUKIIO ISl TOTO, YTOOBI «KJIAcChl C MPOTU-
BOPEUYMBBIMU 3KOHOMMUYECKUMHU WHTEpPECAaMM HE TIOXpau ApYyT
Jipyra U oOIleCTBO B OECIJIONHON OOpHOE».
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Bo BBeneHuu K padore K. Mapkca «I'paxkmaHckasi BoiiHa BO
®panuuun» (1891) DHreasc ompeaessieT rocyaapcTBO U ToOBO-
PUT O €ro OTMHUpaHUM B OyayuieMm: «B HeiCTBUTENILHOCTH Xe
rOCyIapCTBO €CTh HE UYTO MHOE, KaK MallvHa Uil TIOJaBJIeHUS
OJIHOTO KJIacca IPYTMM, — W B JIEMOKPAaTUYECKON pecIyOnKe
HUYYTh HE MEHbIIIE, YeM B MOHApXWU; B JIy4IlleM cllyyae rocy-
JIApCTBO €CTh 3710, KOTOPOE IO HACJEACTBY MepenaeTcsl mpoJie-
Tapuary, oAepxKaBlleMy Iodeny B OopbOe 3a KJIacCOBOE Troc-
MOJICTBO; TOOENUBIIMIA TIpojieTapuatr no npumepy KoMMmyHbI
BBIHYKJIEH OyleT KaK MOXHO CKOpee OTCeYb XYIIIME CTOPOHBI
3TOTO 3JIa, MoKa MOKOJEHUE, BhIPOCIIEE B HOBBIX, CBOOOJHBIX
OOIIIECTBEHHBIX YCJIOBUSIX, HE OKAaXeTCSI B COCTOSIHUM BBIKU-
HYTh BOH BECh 3TOT XJlaM T'OCYJapCTBEHHOCTU».

Bo BBemenuu k padbore K. Mapkca «KiaccoBas 6oprba BO
®@panuuu ¢ 1848 mo 1850 r» DHreabc Jajl BHICOKYIO OLIEHKY
BCeoOIlero M30MpaTesIbHOTO IIpaBa KakK JerajJbHOTO CpeAcTBa
0opbObI pabouymnx 3a cBou mpasa: «M BBIIUIO Tak, YTO Oypxya-
31Ul U MPaBUTEIBCTBO CTAJIM ropas3no 0oJblle OOSAThCS Jeraiab-
HOI JesITeJIbHOCTU paboyeil mapTuu, 4eM HeJleTaJlbHOU, ycIie-
XOB Ha BBIOOpaXx, 4eM YCIIEXOB BOCCTaHMSI».

Tem He MeHee DHreNbC MPUHLMUIIMAIBLHO HE OTKa3bIBaeTCS
OT MIPU3HAHMS 3a HAPOJOM TIpaBa Ha peBoMIOLNIO: «Benb mpaBo
Ha PEBOJIIOLUIO SABJIACTCA €AMHCTBCHHBIM ,[leICTBI/ITCﬂbHO «UC-
TOPHUYECCKHUM IIpaBOM» — €IMHCTBCHHbLIM, Ha KOTOPOM OCHOBAa-
HBbI Bce 0e3 UCKITIOUEHMS] COBPEMEHHBIE TOCYIapCTBas.

PacnpocTpaHeHUIO MOJIUTUKO-TIPABOBON MIIEOJIOTUU MapK-
cu3Ma CIIocoOCTBOBaJIO ydyacThue Mapkca U DHrejbca B pabote
MexnyHapogHoro ToBapuilecTBa padouux (MHTepHalmoHa-
na). Yepe3 oTy opraHuU3aliMi0 OHU IIOJYYMJIM BO3MOXHOCTH
OKa3bIBaThb BJIMSAHUE HA PAa3BUTUC pa60qero IBU2KEHUS B 3anan—
Hoii EBporie.

MapkcucTcKoe MOJUTUKO-TPABOBOE YUEHUE MOCTPOSHO Ha
NpU3HAHMM aHTaroHMu3Ma MEXay KjiacCcaMu, KOTOprP'I BBICTYIIA-
€T ABUXYLIECH CUION UCTOPUU.

ITpu3bIB K HACUJILCTBEHHOU PEBOJIOLUMU CKPbIBAT LIEHY
3TOM PEBOJIOLUMNA — TPaKAAHCKYIO BOMHY.

B oTinuue ot ocHoBaTesell MapKcu3Ma (ppaHIy3CKU COLM-
ojnor Ortoct KoHT (coBpeMeHHUK Mapkca U DHrenabca) cuu-
TajJx, 4YTO MHAYCTPpHUaJIbHOC 06LLlCCTBO — OTO HE€ aHTAaroHUcCTUu-
yecKoe OOIecCTBO: HEOOXOAMMO JIUIIb HAWTU KOHCEHCYC
MeXay OypxKyasueil M IpoJieTapruaToM.
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14.2. Nonutuko-npaBoBoOe y4eHne u nporpaMmma
counansHou pemokpatumn. PepavHanpg Jlaccanb

®epaunang Jlaccams (1825—1864) — HemeUKuii ImyO/Im-
LIMCT M MOJUTHUK, aIBOKaT.

Inoxa. O0benuHeHne ['epmanuy 1o cBepxy, U bucmapky
Melana Oypxkya3Has ommo3uuusa B pelixcrare. Ilosromy onH
ObUI CcOrJlaceH AOMYCTUTh Tyla pabo4yux, MOHKWMas, YTO B yCJO-
Busix I'epmManum BceoOlee M30MpaTesibHOE MPAaBO HE IPUBEAET
K o0I1IeHapogHOMYy TrocymapcTBy. Jlaccanb moamep:KuBaa IOJIH-
TUKY OObeAMHEHMSI ['epMaHUU «CBepXy» — IO TereMOHUEH
IIpyccuu.

Buoepagpua. Ponunca B cembe MemaH. Yuwics B Jleimmmur-
CKOI1 TOproBoii mkone, B bpeciaBckom n bepiauHckoM yHuBep-
cuTeTax, 3aHMMalcs uiaogorueir u purocodpueii.

B 1848—1849 1r. yyacTBOBaJ B IE€MOKPATUYECKOM IBMXKE-
nun PeitHckoil mpoBuHIMK, B Hadaje 1860-X IT. MPUMKHYI K
paboueMy OBMXKEHHMIO M CTajl OOJHUM M3 OCHOBaTelleil paboueit
maptun — Bceobiiero repmanckoro pabouero corosa (1863).
brin n3bpan npesuneHToM 3toi maptuu. [lornd Ha myamu.

Jloeuneckoe ocnoeanue noaumuKko-npaso6o2o yuenusa. IH-
reJibC HasbiBajd Jlaccaist mpaBoBepHBIM rerenbsHiieM. Cam ke
Jlaccanp HaswbiBal cebs yueHMKOM Mapkca: 3Hal Hau3yCTh
«Manudect KOMMYHUCTUYECKOM MapTHUM» U SKOHOMMUYECKUE
Tpyabsl Mapkca U IIMPOKO UX MpOMaraHAMpoBal B HEMELIKOM
paboyeM ABMXKEHMU. BbUT TeHnaabHBIM aruTaTOPOM.

Ocnoenvie pabomot: «IIporpamma paboTHUKOB», «Hayka u
paboTHUKM», «O CYIIHOCTM KOHCTUTYLIMW», «[JIacHBII OTBET»,
«CucreMa puoOpPETEHHBIX TMPaB».

Codepircanue noaumuxo-npaeosozo yuenus. Ilonumanue
eocydapcmea. Jlaccanb cumTal rocymapcTBO BOIUIOLIEHUEM O0-
IIECTBEHHOTO MHTEpeca, TOJAbKO B IOCYAApCTBE OH BUAEN IMYyTb
craceHusi OT BceX collMalbHBIX 30 «[ocymapcTtBo — 3TO yu-
pexneHue, B KOTOPOM JOJIKHA BOIUIOTUTBLCS BCS NOOpOIETENb
YyeJoBeYecTBa, 1leb rocylapcTBa — JaTh BO3MOXHOCTb Yeso-
BEUYECTBY IMPOLBETATh U MPOrPECCUBHO Pa3BUBATLCS, IPYTUMU
clloBaMHM, Ha3HaueHue uejoBekKa — J0OMThCS HacaxIeHus
KYyJIbTYpPHI, Ha KaKylO0 TOJIbKO YeJIOBeYeCKUii pon crocobeH. U
pabouee cocjioBUE€, M BOOOIIE HU3IIME KJIAcChl obIecTBa Ona-
rogapsi 0€COMOIIHOCTH, B KaKoil MpeObIBajlo OOJIbIIMHCTBO
X, OOHAPYXWIM TIyOOKMII MHCTMHKT, BO3JIaras BCE€ CBOM Ha-
NEXIbl Ha TOCYIApCTBO».
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CoBpeMeHHOe OypKya3HOe roCyJapCTBO OCHOBAaHO Ha MMY-
IIECTBEHHOM M30UpaTEeIbHOM LIEH3€ U CIYXUT JIMIIb «HOUYHBIM
CTOPOXEM», TIPU3BAHHBIM OXPaHSTh JIMYHYIO CBOOOMY WHIWBH-
Jla U er0 COOCTBEHHOCTb.

T'ocymapcTBO OymyIiero MOKHO CTaBUTH Iiepel coOOii elle
U COLIMaJIbHBIE 3aauM.

Ilpoepamma nepexooda k coyuaruszmy. Jlaccanb IIpeajiarai
OCYIIIECTBUTh COLIMAJIM3M Ha OCHOBE CYILECTBYIOIIETO TOCy-
nmapctBa. Eciam BBecTu eceobujee uzbupamenvHoe npaso, OTMe-
HUB UMYIIECTBEHHbIM 1I€H3, TO TOCYAapCTBO CTaHET «HapO.-
HBIM» M OyIeT CIyXUTb BCEM M KaxmoMy. TeM caMbIM OymeT
peayM3oBaHa «TOCYTapCTBEHHAsI UIesl paboyero COCIOBHSI».

Korma 98% HeumyllMx MOMAYT roJI0COBaTh, OHU OYIyT CIIO-
COOHBI M3MEHUTH ITOJUTHKY TOCydapcTBa. TeM caMbIiM OyaeT
pelIeH COLMAIbHBIN BOIPOC:

—> 4Yepe3 TocydapCTBeHHBIE CYOCMINM U TOCYTapCTBEHHBIM
KpEeIuT;

—> 4Yepe3 yupexaeHUe IMPOU3BOIUTEIbHBIX TOBAPUIIECTB
Kak B MPOMBILIJIEHHOCTH, TaK U B 3eMJIEJENIUNU B TaKOM O0b-
eMe, YTOObl M3 HUX BO3HUKIIA COUUANUCMUYECKAS OP2aHU3AUUs
COB0KYNHO20 mMpyoa, KOTopasl TOCTENEeHHO BBITECHUT KamuTa-
mm3M. PaGoume B 3THX TOBapuIecTBax OymyT ITOIy4aThb <«IIOJI-
HBI TPyOOBOM O0OXOm».

3aBoeBaHME BCEOONIEr0 MU30MPATEIbHOIO MpaBa — BOT MYTh
K couuanu3My. bbeun TaiiHbii moroBop Jlaccanst ¢ bucmapkowm:
3a MOAIEpPXKKY pabounmy moauTuku brucmapka kaHiiep ooe-
1IaJ BBECTU BceoOlee m3bupareabHoe mpaBo B ['epmaHum.

HMHTepecHO, 4TO 00€ CTOPOHBI BBHIMOJHUIN CBOM OOeIaHus!

B otnnume ot moauTtmyeckoi mporpamMmbl Mapkca, OCHO-
BaHHOI Ha KOHUEIIUU KAACCO80U 00pbObl N HACUALCHBEHHOU
pesoaryuu Ui pelieHus: paboyero Bonpoca U MOCTPOEHUS CO-
uManuaMma, Jlaccanb Boznaral HafeXabl Ha CYILECTBYIOIIEE To-
cynapctBo. OH BbICTYNAJl 32 MuUpHbill nyms Tiepexona K coliha-
mm3My (d4epe3 JIeTaJbHylo IOJUTHYECKYI0 OOphOy 3a BceoOllee
u3bupatenbHoe mnpaBo): «[lomHsATOe MHOIO 3HAMSI €CTh 3HAMS
IIeMOKpaTuM BooOiie.  BhI3bIBAIO IBMXKEHUE O0IIee, JeMOKpa-
TUYECKOE, HAPOJHOE, a HE KJIACCOBOE TOJBKO».

Ilon BmustHuem maeit Jlaccans ogHa U3 pado4YMX mapTuii, CO3-
naHHbIX B ['epMaHuu, B3sla HAMUMEHOBAHUE «COIMANI-IEMOKpa-
THYEeCKasl», BKIIIOUMJIA B CBOIO IIPOrpaMMy ITYHKT O Tocydap-
CTBEHHOM TMOMOIIM MPOU3BOJCTBEHHBIM TOBAPUILECTBAM M Ha-
3Bajia CcBOIO rasety «HapomHoe rocymapcTBo».
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Teopusa koucmumyyuonasuzma. Jlaccanss BoJHOBania He

TOJIbKO KOHKpPETHasl MpodyieMa pelieHus paboyero Bompoca, HO
U Cyry0O HayyHble, TEOPETUYECKUE MPOOJIEMbl KOHCTUTYLIUO-
Hanu3Mma. B cBoeil pabore «O CylmIHOCTM KOHCTUTyLUU» Jlac-
cajb TOBOPUT O 08YX KOHCMumyyusx: NEHCTBUTEILHON U TIpa-
BOBOWA. .
Koncmumyuyus oelicmeumenvras TIpeICTaBIsieT cO0Oi @hak-
muyeckoe coomHouienue cua B OOILECTBE: KOPOJb — BOWCKO —
JIBOPSIHCTBO — IIPOMBILIJIEHHUKM — OaHKUpPbl — MeJKasi Oyp-
Kyas3usi — pabouue. MUIMeHHO 3Ta AeWCTBUTENIbHASI KOHCTUTY-
LIMSI ONpEeNeisieT BCE 3aKOHbl M BCE MPaBOBbIE YUPEXKACHMS
JIAaHHOTO 00111eCTBa.

Koucmumyyus npasosas TpeacTaBisieT COOOU KOHCTUTY-
LIMI0 AUCAHYI0: «YTIOMSHYTbIe HaMU JOeHCTBUTEIbHBIE OTHOIIE-
HUs OOLIECTBEHHBIX CUJ 3allMChIBAIOTCS Ha Oymary, BbIpaxa-
I0TCS MMUCbMEHHO, OylyuM 3alMMCaHHBIMU, OHM TEPECTAIOT YXKe
OBbITb TOJIBKO (HDAKTUYECKMMMU COOTHOILIEHUSIMMU, U CTAHOBSATCS
MPaBOM WU MPABOBBIMU YUPEXIEHUSMU, HEIOBUHOBEHUE KO-
TOPbIM HaKa3bIBaETCS».

CTabuabHOCTh MUCAHOM KOHCTUTYLIMU 3aBUCHUT OT €€ COOT-
BETCTBUSI KOHCTUTYLIMU NeHACTBUTENbHOU: «YTO OBl HM OBLIO
HalnucaHo Ha jucte Oymaru, He OyleT UMEeTb HUKAKOM LIEHBI,
MOKa HE OTBEYAET NEHMCTBUTEIbHOMY ITOJOXEHHWIO BEIIEH, pe-
aJIbHOMY COOTHOILEHUIO MEXIY OOIIECTBEHHBIMU CUJIaMU».
Jlaccanp mpuBOAMT Takoil MpuMep: €ciM y Bac B Cajay pacTeT
S10JIOHS, a Bbl Ha Hee MOBECWIM TaOJIMUKy C HAAMUCHIO «(pUTo-
BOE JEpeBO», TO HEYXeJM Balla s0JoHs Ojaromapsi TOJbKO
9TOM HAAIKUCU U B CAMOM Jigjie CTaHeT (PUTOBBIM IE€PEBOM?

JelicTBUTEIbHAS KOHCTUTYLIMS MPOOUBAETCS 4epe3 MUCaH-
HYI0O KOHCTUTYLIMIO C TaKOM XK€ HEOOXOAMMOCTBIO, Kakas 3ak-
JIIOYAETCS] B 3aKOHE TATOTEHUSI.

Teopus COLMATBHOIO rocyaapcTBa U TEOPUsST KOHCTUTYLIMO-
HamusMa @. Jlaccans okaszajid OrpOMHOE BIMSHUE Ha TTOCIEeNy-
IOLEE Pa3BUTUE 3aMaIHON MOJMTUKO-ITPABOBOM MBIC/IH.

14.3. MonuTnko-npaBoBas Teopua aHapxu3ama

Teopust aHapxu3Ma €CTh y4Y€HHE O MPUHLMIIMAIBHO 0e3ro-
CyIapCTBEHHOM YCTPOMCTBE OOILECTBEHHOM XKMU3HU.

Ilerp AnekceeBuuy Kponorkun (1842—1921) — usBect-
HBII pycCKUi TeopeTuK aHapxu3ma. CuyuTaq BO3MOXHBIM I10-
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CTPOEHME TAKOTO OOIIECTBA, B KOTOPOM HET IMPABUTEIbCTBA U
OOIIIECTBEHHOE COIJIache NOCTUTAETCS «HE IMOAYMHEHUEM 3aKO-
HY WM TOCIYyLIaHUEM aBTOPUTETY, a CBOOOAHBIM COIJIALIEHU-
€M MEXIy pa3JIMuHbIMU TpyInamMu, CBOOOIHO BCTYIMAOIIUMU B
KOHTaKT IpYyr € OPYrom».

BuaHbiM nipenctaBUTeNEM BTOTO HAMpPAaBAEHUS COLIMATIMCTU-
yeckoit mbicau Obul I1.2K. ITpymoH.

IIpynon IInep Kosed (1809—1865) — dpaHuy3cKuid
MEJKOOYpXKya3HbIii COLIMATIUCT, TEOPETUK aHaApXU3Ma.

Inoxa. HaurHasi ¢ aHTUYHOCTH, 3araaHasi MoJUTUKO-TPaBo-
Basg MbIC/Ib Oblja 3aHsATa MOMCKOM CIIpaBelJIMBOTO Tocyaap-
CTBEHHOI'O YCTPOMCTBA M paccMaTpuBajia aHAPXUIO HETaTHMBHO,
kak Oecriopsimok. K xoniry XVIII B. hopMupyeTcsi ”HO€ OTHO-
meHue K aHapxuu. Ha ¢oHe OropokpaTtu3aliuy rocyaapcTBeH-
HoOro anmaparta B psiae ctpaH mupa (®panuus, Poccus), pocta
Yyucia BOEHHbIX 1 YMUHOBHUKOB, BO3HMKAET BCe 00Jiee HEraThB-
HOE€ OTHOILIEHUEe K rocymapctBy. s TpyasiuMxcs Macc rocy-
JIapCTBO MPEACTABISIO COOOM yrHeTaTessl U 3KCILTyaTaropa.

Buoepagpua. Ponuncsa B bezaHcoHe, B ceMbe MEJKOIO pe-
mecneHHuka. C 18 jeT Havan paboTaTh HaOOPIIMKOM B THUIIO-
rpacduu, 3aTeM HEKOTOpOe BpeMmsl ObUT BiIaleIblieM HEOOJbIION
TUIIorpadun, pa3opuics.

IlpynoH chopMupoBancs Kak OPUTMHAIbHBIA MBICIUTENb
Omaromapsi camooOpa3oBaHMI0. KM3HEHHBIM IyTh €ro M3Me-
Huscsg B 1837 1., Korga oH ObUI yAOCTOEH MpPEMUU aKaaeMWUU
be3aHcoHa 3a ouepk B obnactu ¢puiaonoruu «O BOCKPECHOM
otabixe». B 1838 r. cmanm sk3ameHbl Ha OakanaBpa. Ilo3gHee
[pynoH NpWHAT y4acThe B APYroM KOHKypPCE, OObsSBICHHOM
akagemueir, Ha Temy «IlocmencTBusi paBHOTO pasiesna Hacie-
cTBa Mexay AeTbMu». OH Hamucan couMHeHue «YUTo Takoe
cobctBeHHOCTH?» (1840), KoTOpoe chenano ero 3HaMEHUTBIM.
B nmanbHeiiieM MHOro mucaji, MompoOoBasl ceOsl KaK MOJIUTHU-
yecKuil AesATeNb — ObUI M30paH aermyratoM HalmoHajabHOIo
cobopanus (1848). ITonutuyeckas nestenbHOCTh IlpymoHa 3a-
KOHYMWJIACh OYEHb OBICTPO: 3a CTaTbM, B KOTOPBIX OH Hamaaaji
Ha mepBoro (¢paHuy3ckoro mpesuneHta Jlym HamoneoHna, oH
OblT TIPUTOBOPEH K TPEM ToJaM TIOPEMHOIO 3aKJIIOUeHUs
(1849—1852).

Ocnosnuie pabomobt: <410 Takoe cOOCTBEHHOCTH?», «CHUCTE-
Ma 3KOHOMMYECKUX MpoTruBopeunit, wim dunocodusi HUILETHI»,
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«Boitha u mup», «O ¢enepaTMBHOM IIpUHIIMIIE 1 equHCcTBe MTa-
un», «IlomuTnyeckrue BO3MOXHOCTH paboYero Kiaccar.

Codepicanue noaumuro-npagoeozo yuenusa. Ilpynon cran
paccMaTpuBaTh aHAPXMIO KaK MOPSIIOK, OCHOBAHHBIN HE HA MH-
CTUTYTax TOCYOApCTBEHHOM BJACTM M 3aKOHA, a Ha MHCTUTYTE
B3aMMOBBITOJHBIX JOTOBOPOB, 3aKII0YaeMBbIX MEXIY COOOM MH-
IVBUAAMM, TPYIIIIAMU, CEMbSIMHU, TOPOAAMU, TTPOBUHIIUSIMU.

Yacmnas cobcmeennocms u anapxusm. Ilo muenuro Ilpy-
JIOHa, COOCTBEHHOCTb — 3TO OCHOBA 3KOHOMUKM M TOCymap-
ctBa. HaumHas ¢ mepBbIX cBouX TpynoB, IlpymoH KpuTHKOBan
MHCTUTYT 4YacTHOI cobcTBeHHOCTU. B pabore «YTo Takoe cob-
CTBEHHOCTh?» OH mucall: «CoOCTBEHHOCTh YOMBAET XU3Hb, 3TO
JI0OKa3aHO BCEM IISITUTBICSYEIETHUM CYIIECTBOBAaHMEM COO-
CTBEHHOCTH; BJIaJCHHE COOTBETCTBYET IIpaBy, COOCTBEHHOCTh
BpaxkaeOHa eMy. YHUYTOXBTE COOCTBEHHOCTh M COXpaHUTE
BJIaJICHNE — IIOCPEACTBOM OMHOIO TOJBKO 3TOTrO IPUHIIMITM-
aJIbHOTO M3MEHEHMS Bl KOPEHHBIM 00pa3oM M3MEHUTE 3aKOHHI,
IIPaBUTEIBCTBO, XO3SIMCTBO M BCE YUPEXKICHUS: Bbl YHMUTOXM-
T€ 3710 Ha 3eMJIe».

Kpumuka eocydapcmea 6 ueaom u omoenvHbiX UHCHIUMY-
mog eocydapcmea. B orauume ot I'porus, I'obOca m mpyrmx
MpeACTaBUTENCH JOTOBOPHON TEOPUM IIPOMCXOXICHUS TOCY-
lapcTBa, paccMaTpUBAIOIIMX TOCYJApCTBO KaK HEYTO pazyM-
Hoe, [IpymoH moiaraj, 4To ToCygapCTBO POXIAETCS U3 «TeM-
HBIX» 4YepT 4eloBeuecKoil Hatypbl. OH cuMTajl, 4YTO YeM
IIPOCBEIIICHHEe CTAaHOBUTCS OOIIECTBO, TeM OBICTpee MICT pas3-
pyllleHHe aBTOPUTETa TOCYIapCTBEHHOM BiacTu: «Bmacth ye-
JIoOBeKa Hall 4YeJOBEKOM HaxXOOUTCS — B KaXIOM JaHHOM 00-
IIECTBE — B OOpaTHOM OTHOIIEHUU K YPOBHIO YMCTBEHHOTO
Pa3BUTHUS, JOCTUTHYTOTO OOIIECTBOMY.

B otnuune ot Pycco, KoTopblit ObUT IpUBEpPKEHIIEM HEITOC-
penacTBeHHOU nemokparuu, [IpynoH Iosaraj, 4To OCMBICIEHHO
B TIOJIMTMKE MOXET ACHCTBOBAThH TOJIBKO OTIEIbHAsl JIMIHOCT,
a He Hapon B liejoM: «BBumy Hamuums npenyOeXaeHUil, MMpo-
TUBOPEYMI UIEH 1 MHTEPECOB, pa3HOOOpa3usi MHEHUIA U M-
MyJIbCMBHOCTU TOJIIBI, sI BCErda MOTY CIIPOCUTHh — KaKuUM 00-
pa3oM MOXHO YCTAaHOBUTh ayTEHTUYHOCTh M 3aKOHHOCTH
TaKkoro ooHapyxeHMs (obOmieit Bomu. — HUM.)! 1 a3To TOT BOII-
pOC, Ha KOTOPBIM JeMOKpaTHsI HE MOXKET JaTb OTBET».

[IpynoH KpUTHUKYeT M OpPyrue MHCTUTYTHI HEIIOCPEICTBEH-
HOI neMoKpaTuu: «Bceobujue vib0pvl, umnepamueHbolii MaH-
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dam, omeemcmeeHHOCMb Npedcmasumeneti, OTrpaHUYEHUE
Moy cyAeGHOTro YCMOTPEHUsT — BCe 3TO, B KOHIIE KOHIIOB, IET-
CKH€ WUTPYIIKH...».

Kpumurxa 3axonodamenvcmea. T1OCKONBKY 3aKOHBI M3IAlOT-
cs IJIST 3alllUTHI TOCYNapCTBa, POKIECHHOTO U3 <«TEMHBIX 4epT»
YeJIOBEYECKON MPUPOIbI, TO U CAMHU 3aKOHBI SIBJISTIOTCSI Cpell-
CTBOM 3KCILUTyaTalluy MpocToro Hapona. [pymoH mucan: «f ro-
TOB JIOTOBapUBaThCsl, HO ST HE KeJlalo 3aKOHOB. $1 He mpu3Halo
ux. S mpotecTyo MPOTUB JTOGOTO TOpsiaKa, riae BiacTth [Ipe-
TEHIyeT Ha MOIO CBOOOAHYIO BoI0. 3akoHbI! JIrooy 3HAIOT, 4TO
OHU U3 cebsl TPEICTABISIOT M 3HAKT UM lieHy. XUTpOCILIeTe-
HUSI B MHTEpecax BIAaCcTh MMYIIUX U OOTaThIX, OKOBbI, KOTOphIE
HU OJHUM MEUYOM He pa3pyOuIlb — IJIsT OeAHBIX, PHIOOJIOBHAS
CeTh, HATSAHYTasl MEXIy PYKaMM IPaBUTEIbCTBA ...».

IMpynoH oTpullaeT 3aKOHOOATEIbCTBO, KOTOPOE 3alllMIIAeT
TOJIBKO TpaBa COOCTBEHHWKOB M He 3alllMIIacT IpaB IpoJieTa-
pueB; npeapekaer, uto oT Komekca HamoneoHa «He ocTaHeTcst
HUM eIUHOro Maparpacdar.

IIpynon Takke yka3bIiBaeT Ha HEJOCTAaTKM 3aKOHOB: HecIIpa-
BEIJIMBOCTh COJEPKAHUsI, WX MPOTUBOPEUYMBOCTb, HE BCerna
JIECTHO OT3BIBAeTCS O MpaBOBeAaX, CUMTAsl, YTO OHU OTPaHUYU-
BalOTCH «pabCKOI POJIbI0 KOMMEHTATOPOB U OYKBOEIOB».

IMpynoH BBIOBUHYJ anbmepHamugy OOILIECTBY C Tocymap-
CTBEHHBIM MHCTUTYTAMU M 3aKOHOJATEIbCTBOM — OOILECTBO,
KOTOpPOE COCTOMT M3 Pa3IMYHBIX acCOLMAW TpaxaaH, co3la-
BaeMbIX Ha OCHOBE B3aMMOBBITOJHBIX JOTOBOPOB, UTO MO3BOJIS-
eT COXpPaHWUTh HEOTPAaHUYEHHYI0 CBOOOAY MHAMBUAOB: «CBO-
O6oaHas accoumauusi, cBOOOIA, MOBOJBCTBYIOIIASICS OXpaHOM
paBeHCTBA CPEACTB MPOM3BOJACTBA U PaBHOLIEHHOCTU OOMEHM-
BaeMbIX TIPOAYKTOB, €CTh €AUHCTBEHHAS CIIPaBeIINBast, UCTUH-
Hag ¥ BO3MOXHas (opma oOiecTsa... BrIciias cTteneHb coBep-
IIEHCTBa OOIIeCTBa 3aKJI0UaeTcsl B COCIMHEHUM TOpsIIKa C
aHapxueit, T.e. B 0e3BIaCTUN».

DT accoumanuy He OymyT HYXIOAThCS B <«IEHTpaJbHOI
BracTu». «Her BaacTu, HET MpaBUTEIBCTBA, XOTSI OBl M CAMOIO
HapOIHOTO, — BOT PEBOJIIOIIVSI».

IIpynoH OBLT CTOPOHHUKOM MUPHOU COUUAAbHOU Dego-
aoyuu. OH — TEOPEeTHK <«MIOTIO3JIM3Ma» — YYEHMS O J00po-
BOJIBHBIX B3aMMOBBITOIHBIX 00S513aTEIbCTBAX, KOTOPBHIX HOCTA-
TOYHO JIJISI TOCTIDKEHUST COLMATbHOM 1 3KOHOMMYECKOM TapMO-
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HuU: «JIBe ceMbM, ABa Topoaa, Be MPOBUHLIUU JOTOBAPHBAIOT-
Csl... CYIIECTBEHHBI TOJIbKO JIBE BEIIM — WX PABEHCTBO U KOJ-
JIEKTUBHAST BJIACThH».

IlpynoH mosaraj, YTO «IOCIOACTBO JOTOBOPOB BMECTO ToOC-
TOJICTBA 3aKOHOB OBIJIO OBl UCTUHHBIM MPaBUTEIbCTBOM YEJO-
BeKa W TpaxIaHWHA, UCTUHHBIM BEPXOBEHCTBOM Hapoia, PeBO-
JIIOLIUEN».

Teopuss aHapxusma IlpynoHa ocHOBaHa Ha udee cysepe-
Humema AUYHbLIX NPA8 UHOUeUdo8 u npae epynn, T.e. Ha
MPU3HAHWUU TIEPBOCTENEHHON 3HAYMMOCTU WHAUBUAYATHLHOU U
KOJUTEKTUBHOI CBOOOJBI B OOIIECTBE. AHAJIOTUYHOE MPEIACTaB-
nenue Obuto mpucyuie U b. KoHcTaHy — T€OpeTHKY MOJIUTHU-
yecKkoro nubepanusma.

Bravane mist peanuzauuu atoil uaeu [IpymoH mpemnaran
VHUYMOXMCUMb 20CYy0apcmeo, a 3aTeéM CMSITUYUJ CBOIO TO3ULIUIO
U CTaJl MpemiaraThb eocyoapcmao ynpocmums: HeobXoauma ie-
LIEHTpaIu3alMsl TOCYNapCTBEHHOM BIacTU uyepe3 edeparusa-
yulo V IHUPOKOe caMoymnpasieHue Ha mectax. [lostomy Ilpy-
JIOH KPUTUKOBAJ 00pa30BaHWE IIEHTPATU30BAHHBIX TOCYIAPCTB
B I'epmanuu u Utanuu.

IlpynoH BbIpaboTan meoputo CUHOUKAAUZMA, BKIIOYAIOIIYIO
B ce0s1 KOHLIEMIIMKU paboyero camoymnpasieHusI U npodeccuo-
HajbHOro (emepanusma.

IlpynoH kpumukosean KoMMyHUCMUYECKYHO meoputo 6abysu-
cmos. OH cUMTal, YTO peaau3alusi TAaKOro KOMMYHUCTAYECKO-
To uaeaja He COOTBETCTBYET UYEJIOBEUYECKOU MpUpONE U MOTpe-
OyeT npuMeHeHUs Hacwius. «KoMMyHM3M IIpeInUCHIBacT
CBOMM YJIEHAM MacCUBHOE MOBUHOBEHHE, HECOBMECTUMOE C
paccyxarolieil Bojeli 4eloBeKa; OH He JOIYyCKaeT HUKAKUX
BO3PAXEHUI MPOTUB CBOMX YCTABOB... 2KU3Hb, TATaHT, BCE CMO-
COOHOCTH 4YesloBeKa MpUHAIEXKAT TOCyIapCTBY, KOTOPOE MOXET
yIoTpeOIsiTh UX B 00lee Oaro Tak, Kak emy 3abiaaropaccyauT-
csl... KOMMyHIM3M ecTh HEPAaBEHCTBO, HO HE B TOM CMBbICJIE, KaK
COOCTBEHHOCTh, a B 00paTHOM. COOCTBEHHOCTh €CTh AKCIUTyaTa-
111 CJTA0OT0 CWJIbHBIM; KOMMYHU3M — 9KCIUTyaTalusi CUIbHOTO
cnabbiM... KoMMyHM3M — 3TO THET U paOCTBO...».

IIpynoH BBICKa3aJl WACIO <«HAYYHO2O YNPABACHUS» O0-
mecTtBoM: «Bce BOMpochl BHYTPEHHEU MNOIUTUKU AOJIKHBI
pa3penaTbcsl COMIaCHO JAaHHBIM OOJIACTHOW CTaTUCTUKM, BCE
BOMPOCHI BHENTHEU MOJUTUKU — HAa OCHOBAHWMW NAHHBIX MEX-
JIyHApOIHOW cTaTUCTUKU. Hayka o mpaBUTEIbCTBE WA O BIacC-
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TU JNOJDKHA OBITh MpEJCTaBlIeHAa OJHOU U3 CEKUMN akaaeMuu
HayK, W TIOCTOSIHHBII €€ CeKpeTapb HEU30E€XKHO OIKEH ObITh
MepBbIM MUHUCTPOM. Tak Kak BCSIKUI rpakJIaHUH UMEET MpaBo
MPEICTaBISITh B aKaIEMUIO HayK 3aIKCKy, TO BCSIKUM ClEIaeTcst
3aKOHOJaTeIeM; HO B CUJIy TOTO, YTO MHEHHE YeloBeKa MPUHU-
MaeTcsl B pacyeT JIMIIb MOCTOJbKY, MOCKOJIbKY OHO JOKa3aHOo,
HUKTO HE MOXET TOCTaBUTh CBOIO BOJIO Ha MECTO pa3yMma,
HUKTO HE MOXET ObITh 1LIapeM.

Bce oTHocseecsi K 06J1acTU 3aKOHOJATENIBCTBA U TTOJTUTH-
KU SIBJISIETCS OOBEKTOM HayKu, HO He YOeXIeHUIi: 3aKOHOa-
TeJIbHAsl BJACTh MPUHAIJIEXKUT pa3ymy, CUCTEMATUYECKU WU3Y-
YEHHOMY U O0OOCHOBaHHOMY».

K. Mapkc u ®@. Durensc B «MaHudecre KOMMYHUCTAYEC-
KO TmapTUM» oxapakTepuszoBaiu padoty [IpymoHa «Puioco-
(ust HUILIEThI» KakK MPOU3BEeHNE, B KOTOPOM O0OOCHOBBIBAETCS
«OypXyasHbIii COLMATM3M», 1IeJb KOTOPOIO — <«HU3JIeYUTh 00-
IIECTBEHHbIE HEAYTW IJIs TOro, YTOOBI YIMPOUUTH CYLIECTBOBA-
HUe OypxKya3HOro OOIECTBa».

Wnewn dpaniysckoro dbuiocoda okazaiu 3aMETHOE BIUSTHUE
Ha aHApXWCTCKUE TPOEKTHl OTEUYECTBEHHBIX MBICIUTENEH —
M. bakynuHa u I1. KponnoTkuHa.



Tema 15. MNOJIUTUKO-NPABOBbIEY4EHUSA
B rEPMAHUX BO BTOPOM NOJIOBUHE
XIX BEKA

15.1. Counonornyeckas reopusa npaea
P.WUepuHra

Pyooavgh pon Hepune (1818—1892) — Hemeukuii rpaBo-
Bed, Ipodeccop IpaBa B yHuUBepcurteTax bazenss, Poctoka,
Kwuns, I'eccena, Bennr n I'ertHTEHA.

Inoxa. Tlpouecc obpazoBanus I'epmaHckoil ummepun. Bro-
pas mojoBuHa XIX B. — CTaHOBJIIEHHME COLIMAJIBLHOIO M TPYHO-
Boro 3akoHogareiabcTBa. B I'epmanum B 80-x rr. XIX B. Obuln
BBElEHbl BceoOlllee cTpaxoBaHMeE MO OOJIE3HU, OT HECUACTHBIX
cllyyaeB, CMCTEMa MHBAJIUAHOTO U MEHCUOHHOTO CTpaXOBaHMUS.
T'ocymapcTBo M IpaBO CTaHOBWJIMCH MHCTUTYTaMH, Bce Ooiee
OTpaXalollMMU MHTEpeChl 0OIlecTBa.

buocpagpusa. B teuenue nonybeka (1842—1892) 6bu1 mpo-
¢eccopom mpaBa B yHuBepcutrerax bazenst, Poctoka, Kwus,
I'eccena, Bennl u I'errunrena. IlpaBoBast mbicner Mepunra —
MHOTOTPaHHOTO Y CTPAaCTHOTO MBICIWTENSl — BHavyajie hopMu-
poBajach IIOI BIUSHUEM <«IOPUCIIPYICHIIMUA IOHATHII». BDTa
MpaBoBasl 1IKOJa M3yyaja MpaBO B OTPbIBE OT COLMAIBHOTO
KOHTEKCTa, CBOAMJIACH K MHTEpPHpEeTallMd 3aKOHOJATEIbCTBA,
HCTOJIb30BaJIa IEAYKTUBHO-JIOTMYECKUE Olepalru C MpPaBOBbI-
MU ToHITUAMU. BriocnenctBum MepuHr pasoliencs ¢ 3Toi
mkosoi. Jo 60-x rr. XIX B. MepuHr pasaensn B3MISAbI MpeN-
CTaBUTENIEH UCTOPUYECKOM IIKOJBI IIpaBa, HO 3aTeM KPUTHUYEC-
KU TIEPECMOTPES €€ OCHOBHbBIE MOJOXKEHMUS.

HMepuHra npuyumMciasior K NpeAcTaBUTENIM COLIMOJIOTUYeC-
Ko 1mkojbl TnpaBa. OH BIEpPBbIE CUCTEMHO M3J0XWJI CBOU
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B3MISIAbl B Jokjane «bopwba 3a mpaBo», MpouynTaHHOM B BeHe
B 1872 r., B KOTOpOM IIPOCIEKMBAETCS CUIbHOE BIMSIHUE (hU-
nocopun Monreckbe, Kanrta u I'erens.

Jloeuneckoe ocnosanue noOAUMUKO-NPABOBO2O YHEHUS.
IIpaBoBoe yyenne MepuHra opMupoBaIoch KaKk TeOpeTHYEC-
Kas OMNMO3UIIMs B3IJIsiAaM MpPeaCTaBUTENe <«OpUCTIpyIeHIIMN
MOHATUIA», UCTOPUUYECKON IIKOJIbI MpaBa U OTYACTU — IOPUIU-
YecKOro Mo3uTMBM3Ma. B ero TBopuecTBE MpPOCIEXUBAETCS
cuibHOe BiausHue unocodpun Monteckse, Kanrta u I'erens.

Ocnoenvie pabomot: «<bopb0a 3a npaBo», «lleab B mpase».

Coldepycanue noaumuko-npaeoeozo y4enus. Kpumuka
<topucnpyoeHyuy noHsmui». VIepuHT CUMTall, YTO «IOPUCTIPYICH-
LIASI TIOHSITUI» — 3TO JIMIIb «IIPaBOBas MaTeMaTHKa», KOTOpasl
OTOpBaHa OT peayibHOM XU3HU. OH MpuIlea K BbIBOAY, UYTO <«HE
>KW3Hb CYILIECTBYET paay MOHATUM, a TIOHATUS — paay XU3HW».

Kpumuka ucmopuueckoii wikoavt npaga. Vleputr, cornaiiasch
C TE3UCOM MCTOPUYECKOM IIIKOJIbI O 3aKOHOMEPHOCTU Pa3BUTUS
MpaBa, MpeIoXWI TeEM HE MeHee NUaMeTpasibHO-IPOTHUBOMNO-
JIOXKHOE ITOHMMAaHUe 3TOro MPOoLECca: MPaBo CBA3AHO C LEJIECO-
00pa3HOll AESATEIHbHOCTBIO JIIOACH 1 YTBEPKIAETCSI IOCPEICTBOM
OOpbObI, a OTHIOOb HE SABJISIETCS IIPOAYKTOM 0ECCO3HATEIbHOIO
1 MHUPHOTO Pa3BUTHUsI «HApOgHOro ayxa» (tadm. 15.1).

bopvba 3a npaso. onroe Bpems, mo MHeHuio MepuHra,
MPaBO pa3BUBAJIOCH B OXKECTOUEHHOW OOpbOE KIacCOB U COCIO-
BUIA, KOTOpblE CTPEMUJIMCh 3aKpEeNUTb B 3aKOHOAATEJbCTBE
cBOM HMHTepechl: «Bce Benukue mpuoOpeTeHUsI, Ha KOTOpbIE
MOXET yKa3aThb MCTOpUS MpaBa: OTMEHA pabCTBa, KPEMOCTHOTO
COCTOSIHMSI, CBOOOJA 3€MEJIbHON COOCTBEHHOCTH, IIPOMBICIIOB,
BEpOMCIIOBElaHUS M TIp., — BCE BTO NPUIILIOCH A00bIBaTh
JINIIb TAKUM TYTEM OXECTOUYCHHEWIIEW, YaCTO LIEJNbIe CTOJIE-
THS IPOAOJKaBIIElics OOpBOBI, W IIyTh, II0 KOTOPOMY IILIO IIPU
5TOM IPaBO, HEPEIKO OTMEUYEH MOTOKAMU KPOBHU...».

Takoe «kpoBaBoe» pa3BHUTHE IIpaBa Kak OOpPbOBI KJIACCOB M
cocnoBuii MepuHr oTHOCUT K IpounuioMy. COBpeMEHHYIO eMy
0opHOy 3a MPaBO OH TOJIKOBAJ JIMIIb KaK HEOOXOOUMYIO OOpb-
Oy 3a OTCTanMBaHWE CYOBEKTMBHOIO IIpaBa MHIWBHUAA, Hapy-
IIEHHOE APYTUM JIIIOM.

Hepunr paccmarpuBai OopnOy 3a MpaBO KaK 0053aHHOCHb
«NPABOMOYHO20».

1. Ilepen camum coboii: «3amuTa COOCTBEHHOIO CYIIECTBO-
BaHMS €CTh BBICIIMI 3aKOH BCETO OMYIIEBICHHOTO MHUpA; OH
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Tabaunya 15.1

CpaBHeHUe NOCTYNATOB UCTOPUYECKOW LUKONbI NPaBa
C KOHuenuueii npasa P. Uepunra

Heropuueckasn
WIKO/ia NpaBa

Konuenuus npasa P. Wepunra

[IpaBo pa3puBaercs
oe3bonesHeHHo,
MUPHO

Tlpago 3aBoeBBIBaeTCs B Hopbie:

® «yerb NPAsa — Mup, NYMov K HeMy —
bopebay;

® «acusHb npasa ecms Gopsba wapoodos,
20CY0apcmeeHHol 61ACMU, COCA08ULL, UHOUGU-
0os. Dmo Hezocmarnosounas bopsba yerwx
HAPOOOE»;

& «8 bopvle ob6pemeln Mbl NPABO cB0e.

be3 Gopvbel Hem npasa, xaxk bez mpyoa Hem
cobemeeHHoCUY

IIpaBo packpeiBaeTcs
KaK LBETOK, opea-
HUYHO, HE3AMETHO

Ilpaso Oypro MeRseTcs:

e «npaso — smo Camyp, NOXCUPAOUJULl
cobemeennvix demetl. Ymobwr 06HosUmMbCA,
npasy neobxooumo omxaszamscs om cobem-
BEHHO20 NPOULIOZ0»

HeTounnk pazBuTHA
npasa — Oezruunblil
HapoAHKIH 1yX
(Volksgeist)

[Ipago paszBHBaETCA MO BO3NEHCTBHEM KOH-
KpemHuplx MHTEPECOB, ABUIAIOLIMX YEI0BEKOM
H 3aCTaB/IAIOIIHX Er0 CTABHTH LEMH, OCYIIECT-
BHMBIE IIPH MOCPEICTRE MpaBa:

«llens — TBOpeI npagay»

HonoowcumensHoe om-
HOWleHUe K obbiuaio

KaK HCTOYHMKY mIpa-

Bd, CKENCHC 10 OTHO-
HIEHHIO K 3aKOHOO0A-

MEeILCMay

OmpuyamensHoe OTHOLIEHHE K 00bivaio

H 8036bIMEHIe POTY 3aKoHo0amensn KaKk co3Ha-
TEeJNBHOIO TBOpIa npaga. [Ipaso — 3710
«pasymuas notumuxa gracmuy. Hepuur
OTXOMT OT KOHCEPBATH3Ma HCTOPUUECKOH
HIKOJIBI TTPaBa

MPOSIBISIETCS V KaXKIOTO CO3IaHWS B MHCTHMHKTE CaMOCOXpaHe-
Hus. g gemoBeKa IeI0 WIET He TOJBKO O (PM3MUYSCKOMN KM3-
HU, HO BMECTE C TeEM O €r0 MOPaJIbHOM CYIIIECTBOBAHWM, a Of-
HUM U3 YCIOBUU ITOCIIETHETO CIYKWT OTCTaWBaHUE TIpaBa».

2. Ilepen obmecTBoM: «KaKmplil Tipr3BaH 1 00s13aH MOIABIISITH
TUIPY TTPOM3BOJIa K 0e33aKOHMS, e TONBKO OHA HE OCMEJIMBACTCS
TIOOHMMATB CBOIO TOJIOBY; KaXKIBIiA, TOTL3YIOIIUIACS OIaronesTHIsI-
MU TIpaBa, JOJDKEH B CBOHM 4epeld TaKsKe TOIIEepPKMBATh IO Mepe
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CHJI MOTYIIECTBO M aBTOPUTET 3aKOHA — CJIOBOM, KaXKIbId €CThb
MPUPOKIEHHBINM OOpEIl 32 IPaBO B MHTEpecax OOIIECTBa».

HepuHr momyckall IpUMHUpPEHUE CTOPOH B KauyeCTBE Cpel-
CTBa pa3pelIeHUs IMPaBOBLIX KOH(MIUKTOB, HO JUIIb MPU YCIIO-
BUU, YTO YILIEMJIEHUE TPaB HE «3aKJII0YAET B TO XKe BPEMS IIpe-
HeOpexXeHne K JIMIHOCTH».

B xoHuenuuun Mepunra 6opnbda 3a mpaBo HallOMUHAET OOpb-
Oy 3a cyIliecTBOBaHME BUIOB B TeopuM JlapBuHA, YTO U ITOCITY-
KWJI0O OCHOBaHMEM TOBOPUTH O COLMAI-TAPBUHU3ME HEMEIIKO-
ro IIpaBOBeA.

Coyuonoeuss npaséa. VlepyuHT TIpemJIOXW U3ydaTh IIpaBO He
KaK OTOPBaHHYIO OT MOBCEIHEBHON XXM3HM CHUCTEMY ITPABOBBIX
HOPM M TIOHSITHH, a KaK AEMCTBYIOIINIA TTpaBonopsinoK. Jist Hero
MpaBoO OOYCJIOBJIEHO COLIMAJIbHBIMUA LEASIMUA M HMHTEPEeCaMM.
HepuHr axkiieHTMpoBajl BHHUMaHME Ha OOpbOe COLIMaIbHBIX
CyOBEKTOB KaK MCTOUYHMK Pa3BUTHS IIpaBa M CIIOCOO €ro 3aIlMThI.

IIpaBo B xoHuenmuu MepuHra mMmeeT (OpMaabHYIO M CO-
JIepKaTeIbHYI0 CTOPOHBI.

Dopmanvias cmopoHa: TPaBO — BTO HOPMbBI, KOTOpPbIE
o0ecrneuynBaloTCsl TOCyIapCTBEeHHBIM mpuHyXmeHueM. C I1o-
MOIIIbI0 HOPM MpaBa CO3JaeTCs YIOpsAOYeHHas 3allluTa COLM-
aJIbHBIX OTHOIICHUIA.

Coodepicamenvuas cmopona: TIPaBO — 3TO COBOKYITHOCTb
00IIMX M WHOWBUIYAIbHBIX MHTEPECOB U IIEJIeil; «IIpaBO —
9TO IOPUIMYECKU 3AIIUIICHHBIA UHTEPEC»; «IIPaBO €CTh CUCTE-
Ma COLMAJbHBIX 1IeJiel, TapaHTUPYEMBIX TTPUHYKICHUEM>».

Konnerus MepuHra o ¢BsI3u HOpM IIpaBa ¢ MHTEpeCaMu 1
00pb0OI pa3INYHBIX COLMAIBHBIX CHJI OTJIWYalach peaaTn3MOM
M CIIOCOOCTBOBAA Pa3BUTHUIO COLIMOJIOTHUM IIpaBa.

ITpaBoBbie B3napl MeprHra ctany OTIpaBHOI TOYKOI B TPY-
JIax psiia OTeYECTBEHHBIX IOPUCTOB, KOTOPHIE BHECIM CBOM BKJIAI
B CTaHOBJIeHHe coruonornyeckoit opucnpyneniumn (C.A. My-
pomiieB, H.M. KopkyHoB). OnmuH 13 IepBBIX COBETCKUX IIPaBOBE-
noB — I1.M. Crydka Ha3zBayn MeprHATa «cCaMBbIM CMENIBIM M CaMBIM
OTKPOBEHHBIM IIPEACTaBUTENIEM OypXKya3HOM HayKU IIpaBa».

HWNmenHo ¢ Mepunra B 3anagHoil 10pUaINYeCKON HayKe HauYM-
HaeTcs pa3iMueHue B IpaBe ABYX acIeKTOB: (hOpMaJbHOIO M
COIEepPKaTeIbHOTO.

Yuenne Mepunra okaszano BausiHMEe Ha (DOPMHUPOBAHUE H3-
BECTHBIX IIPABOBBIX MOKTPUH XX B.. «IOPUCIIPYACHLMIO WHTE-
pecoB» B I'epmanuu, ropuaudyeckuii mparmatusm B CIIIA.
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15.2.Nonntnko-npasoBoey4yeHnel". EnnnHeka

I'eopr Ensunexk (1851—1911) — HeMmenkuii ripaBoBe, Te-
OpeTUK Jrbepanu3Mma.

Inoxa. Konen XIX — Havyamo XX B. B 3amanHoii EBpomne —
MepUo paccBeTa HayKW TOCYIApCTBEHHOTO TIpaBa.

buoepagua. Pomunca B TeitmennOepre (I'epmanus).
C 1883 r. 661 TIpOeccopoMm yHUBepcuTeTOB B BeHe, bazerne u
Teiimenns0Oepre.

Jloeureckoe ocrnosanue noaumuxko-npagoeozo yuernus. En-
JIMHEK TIPUHAIJICXKUT K YMCIY KJIaCCUMKOB HAayKW TOCYIapCTBEH-
Horo mpaBa. OH CTpEeMMJICSI MPENCTaBUTh 3Ty HAyKy KaK MC-
KJTIOYUTETBHO IOpUANYECKYIO, CBOOOIHYIO OT uiocodpuu,
ucropuu, counoyiornn. Heokantuanusl nooymwim EnnuHeka
paccMaTpuBaTh IOPUCIIPYACHILIMIO KaK HayKy HOPMAaTHUBHYIO,
M3YyYalolllyo MpaBo HE Kak cylllee, a Kak JOJIKHOE.

Ocnoenote pabomowr: «OO0Illlee ydyeHUE O TOCYdapCTBe»,
«[1paBa MeHBIIUHCTBa», «KOHCTUTYLIMM, UX MCTOPUSI U 3HaJe-
HME B COBpEeMEHHOM IipaBe», «CucremMa CyOBEKTUBHBIX ITyO-
JINYHBIX TIPaB».

Codepycanue noaumuxo-npaeoeozo yuenusa. Teopus npae
yenogeka. EmmmHek — mpencraBUTENb JIMOEPATBHOTO HaIlpaB-
JIEHWsSI B TOCyIapcTBOBenecHUM. [lom ero BIMSIHUEM TTPOAOJIKU-
TeJIbHOE OTPMIIAHUE E€CTeCTBEHHBIX MPaB B ITyOJIMYHO-ITPABOBOIA
cdepe CMEHWJIOCH TIPU3HAHUEM CYIIECTBOBAHUS MYOAUUHBIX
cybsexmusnbix npas. B pabore «CuctemMa CyObEKTMBHBIX ITyO-
JUYHBIX mpaB» EjinmHeK BIiepBBIE paccMOTpes IpodjeMy
CYOBEKTUBHBIX MYOJUYHBIX MpPaB U TPEMIOXKWI UX IOPUAUKO-
JOTMATUYECKYI0 KilacCu(pUKaIIHIO.

B cTpyktype moboro cyobekTuBHOro mpasa EjnvHeK Bbloe-
JISIeT 1Ba 2JIeMeHTa: ¢hopmanvubiil (BOJSI) W MamepuanbHblil
(untepec). CoenuHuB mpencrapieHue Pycco o Bose kKak o0 oc-
HOBHOM 3JIEMEHTE IpaBa U TpelactaBiecHue MepuHra od vHTe-
pece Kak O CYIIECTBEHHOM B3JiIeMEeHTe CyObeKTMBHOTO ITIpaBa,
Ennunex npusHaBai: «CyObeKTMBHOE IPaBO €CTh IpU3HAHHAS
Y 3allIUIIeHHAs] TTPaBOBBIM MOPSIIKOM BOJIeBasi MOIIb YeJlOBeKa,
HarpaBJieHHas1 Ha KaKoe-JIubo 0Jlaro Wiu MHTEpPEeC».

EnnunHex BBIOCHSI JBa BUIA CYOBEKTUBHBIX IIpPaB: CYyOBEK-
TUBHOE YaCTHOE TPaBO U CyOBEKTUBHOE MyOJUYHOE ITPAaBO.

Cybsexmusnoe uacmHoe npago — 3TO TPUTA3aHUE WHIU-
BUIA K APYIrMM WHIMBUIAM U CIIOCOOHOCTH PACIOPSIKATHCS
STUM MPUTSI3aHUEM.
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Cybsexmusnoe nybauuHoe npago — 3TO TIPUTSI3aHUE WHIU-
BHUJA K TOCYIapCTBY Ha IpeIMeT IpeaoCTaBJIeHUs eMy OJar,
KOTOpbIe OH J00BITH caM He MoxkeT. CyObeKTHMBHBIE ITyOInd-
HBIC TIpaBa B OTJIMYME OT CYyOBEKTUBHBIX YACTHBIX IIPaB HE MO-
TYT OTYYXIAThCSI U HE MOTYT HMKOMY IlepeIaBaThCsl.

Ennunex mpoBen KiaccubUKaldio CyObEeKTUBHBIX MyOJInY-
HBIX TPaB, B OCHOBE KOTOPOWi JIEKUT OTHOIIEHUE MEXIy JIMY-
HOCTBIO U TocymapcTBoM. OH BBIICIWI TPU TPYIIIBI TIPaB:

* TOJIMTUYECKHME CBOOOIBI — 3TO IpaBa JUYHOCTU Ha CBO-
0oy OT MPOM3BOJIA CO CTOPOHBI TOcyaapcTBa (HENPHUKOCHOBEH-
HOCTb JIJMYHOCTH, XUJIUIIA, TTUCEM MHaye, KakK MO IMOCTaHOBJIE-
HHMIO Cyla; cBOOOJa IepenBIKEHMS; CBOOOIAa COBECTH; CBOOOIA
cJIoBa M TIeYaTH; cBoOOoma coOpaHuil 1 Ap.);

* TIpaBa JUYHOCTU Ha TOJIOXUTEJbHbIE NCHCTBUS B €€ MHTe-
pecax co CTOPOHBI rocymapcTBa (IIpaBO Ha MPaBOBYIO OXpaHy
3aKOHHBIX MHTEPECOB JIMYHOCTU TOCYIAPCTBOM, KOTOPOE IMPeXK-
Jie BCETO BBIPAXXEHO B IPOLIECCYaJIbHOM IIpaBe);

* TIpaBa JUYHOCTH Ha y4yacCTHE B YIPaBJIEHUU TOCYIapCTBOM
(130upartenbHBIC TIpaBa U Ip.).

CyObeKTHBHBIC ITyOJIMYHBIC MpaBa, KaK U CYObEKTUBHBIC YacT-
HbIE TIpaBa MoIeXaT CyIeOHOM M aIiMUHMCTPATUBHON 3allluTe.

EnnvHex BbICTYIIAa MPOTUB TMOCATATENIbCTBA HAa CyOBEKTUB-
HbIe MpaBa — OyIb TO IMpaBa eAMHOJUYHBIC WM KOJUIEKTUBHBIE.
WM Oblna HamucaHa crielMaibHast pabora «IIpaBa MEHBIIWH-
ctBa» (1898), KoTopas mpoHM3aHa uaeeil 0 TOM, YTO HEOTpaHU-
YEeHHOE TOCITOICTBO OOJIBIIMHCTBA €CTh THET U ASCIIOTHU3M.

EnnuHexk mpoaHanu3upoBaa pasiMyHbIC CPEACTBA 3aLIUThI
MpaB MEHBIIMHCTBA (BO3JAEPKaHUE OT IOCELIeHUsT TTapJlaMeHTa
KaK TaccuBHasl (popMa COMPOTUBJICHUS, 3aTATMBaHUE XO/a pac-
CMOTpEHUs TapJlaMEHTCKUX AeJI MyTeM OOCTPYKIIMM KaK aK-
TUBHAs (opma compoTuBIeHUs U np). OcoObIM CpeacTBOM 3a-
IIUTHI MPaB MEHBIIWHCTBA €My MPEICTaBISUIOCh 3aKperieHue
3a MEHBIIMHCTBOM IipaBa BeTo (veto): «IIpu Bcex oOCTOsITENb-
CTBax veto SIBJISIETCSI €AMHCTBEHHBIM CWJIBHBIM OpYXXHEM, KOTO-
poe MOXeT OBITh JaHO B PYKM MEHBIIMHCTBY; JaXXe OTKPBITHIM
COTPOTUBJIEHUEM OHO MOXET JOCTUTHYTH JUILIb OTpUIIATelb-
HBIX pe3ynbTaToB. Jlaxke Tam, rae BbICIIAs pellaoliasl BJIACThb
MPUHAUICKUT HE TapjaMeHTy, a MOHapXy, — €ro BOJISI He MO-
XKET HUYETO M3MEHMTh B MOCTAHOBJICHUSIX OOJBIIMHCTBA IMajia-
TBI; OHA MOXET IPEISITCTBOBATh PEIICHUSIM, HO HE MOXET CO-
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3UmaTh. A Tak KakK ¢ KaKIbIM IIPaBOM CBsI3aHa CWJIA, TO W TIO-
MOOHOE TIPaBO Veto MOXKHO HCITOJIb30BaTh KakK CPENCTBO, C Iie-
JIBIO JTOOMTBCS OT OOJBIIMHCTBA TTOJIOXKHUTEIBHBIX YCTYIIOK».

Huxkorma paHee He TIpenIIPUHUMAIOCH CUCTEMHOTO HCCIIe-
TOBAHUS TIpaB MEHBIITMHCTBA — B 3TOM OoJjbIimas 3aciyra Ei-
JIMHEKa.

Ilpaso kak <«npaecmeennwviii munumym». B padote Ennune-
ka «CollMaabHO-3TUYECKOe 3HAUYE€HUE TpaBa, HEeIpaBibl, HaKa-
3aHMS» TIOXHAT BOIIPOC O COOTHOIIIEHWHU TIpaBa M HPAaBCTBEHHO-
CTH, KOTOPBII HMMEeT KaK TEeOpeTHYecKoe, TaK W OOJbInoe
MIpaKTUIeCKOoe 3HAUCHNE.

EnnvHex BHiepBBIe TPEMTOXWI paccMaTpuUBaTh IPaBO Kak
9acTh HPABCTBEHHOCTH, KaK STUYECKUI MUHUMYM: «OOBEKTUB-
HO — BTO YCJIOBUSI COXPaHEHUS OOIIEeCTBa, IOCKOJBKY OHU
3aBUCST OT YEJIOBEUECKON BOJM, T.€. existenz-minimum sTudec-
KX HOPM; CYOBEKTMBHO — MWHMMYM HPaBCTBEHHON XXWM3HE-
NMEeSITeIBHOCTH M HPAaBCTBEHHOTO HACTPOCHUSI, TPEOYIOITHIACS
OT YWIEHOB OOIIECTBA».

EnmuHex moryckait, 94To MCTOPUYIECKH IPaBO MOXET MPOTH-
BOPEYUTh HPABCTBEHHOCTH, HO 3TO, IO €r0 MHEHWIO, HE €CTh
MpaBo B COOCTBEHHOM CMbIciie ciioBa: «Takoe MpaBo SIBJsIETCS
TIPaBOM TOJILKO C (hOPMaTTbHOM CTOPOHBI, a IO GoJee TITyOOKO-
My MaTepuaJbHOMY OCHOBAaHWIO OHO — HEIpaBaa WIW, B JIyd-
IeM cirydae, TpaBoBasi OIIMOKa».

Hyaaucmuueckas meopus eocydapcmeéa. B cBoeil pabote
«O6mee yuyeHue o rocymgapctBe» (1900) EnnuHek BmepBbie
paccMOTpesT TOCYIapcTBO HE TOJBKO C COLIMOJIOTMYECKOMN, HO U
¢ IOpUINYECKOi TOYKW 3peHus. OH IMOCTaBMJI 3amady «CHeTaTh
rocylapCTBO IOPUAUYECKU MBICIMMBIM», paccMaTpuBasi €ro
KaK OOBEKT HAyKW TOCYyTapCTBEHHOTO mpaBa: «lOpummmueckoe
ITO3HaHWE TOCYIapcTBa MMEET CBOMM ITPEIMETOM ITO3HAHME WC-
XOMSIIMX OT rocyaapcTBa U MpeAHa3HAYEHHBbIX K PeryjvpoBa-
HUIO €T0 YYpPEXACHUN M (YyHKUMIA IOPUIMYECKUX HOPM». Tem
camMbiM EyumHEK BHec cBoli BKJIam B (DOPMHUPOBAHME IYaTMCTH-
YecKol TeOpHHU TOCyIapCTBa.

Teopusi npasosoeo camooepanuuenus eocyoapcmea. Emm-
HEK pa3paboTay TEOPHIO O TPABOBOM CaMOOTPAaHWYCHUU TOCY-
apCcTBa, CYMTasi, YTO TOCYIAPCTBO CBSA3aHO CO3IaBACMBIM WM
MPaBOM M PSIIOM HOPM MeEXIyHapomHoro mpasa. EmmmHek mo-
Jlaraji, 4To 3Ta «CBSI3aHHOCTb» MMEEeT MMEHHO IPaBOBOi, a He
STUYECKUI XapakTep.
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He moxer ObITb aOCOMIOTHON HEOTPAaHUYEHHOCTU TOCyIap-
ctBa: «IIpaBo He 3aBUCHUT OT rocyaapcTBa B TAKOK Mepe, YTOOBI
TOCYIapCTBO MOIJIO OCBOOOIUTH cebsl OT camoro mpasa. B ero
BJIACTU, — KakK B (DaKTUYECKOM, TaK U B IOPUINYECKOM, —
MpUATh TOT WIM NPYrod XapakTep MPaBOIOpPSAKY, HO HE pe-
IINUTh BOIIPOC O €r0 CYIIECTBOBAHUM».

IOpunnueckunii momxon K M3Y4eHUIO ToCcydapcTBa, TMpeaio-
>XeHHbI EnnmuHekoM, okasajl 60JbllIoe BIMSIHME Ha MHOTHX 3a-
namgHbeIx rocygapctBoBenoB XX B. (I'anc Kemwszen, 2Kopx brop-
10 ¥ 1p.).



Tema 16. NOJIMTUHECKUE
M NPABOBbIE YHEHUSA HA 3ANALE B XX BEKE

16.1. Counonornyeckaa teopus npasa E. Apnuxa

Esrennii Dpimx (1862—1922) — aBCTpUIACKMI IIpaBoO-
Bell, OAMH U3 OCHOBOMNOJIOKHUKOB COLIMOJIOTMU MpaBa Kak HAYKU U
aBTOp KOHIIETIIIMN «CBOOOMHOTO CYIEHCKOTO OTBICKAHUS TIpaBa».

Inoxa. CTpeMUTEILHOE Pa3BUTHE T'PAKIAHCKUX IIPABOBBIX OT-
HOIIIEHWI M OOJHOBPEMEHHOE OTCTaBaHME HOPM 3aKOHONATETbCTBA.
DTa cuTyalus Hallula OTpaXXeHUe B CO3HAHUM TIPABOBEIOB, KOTO-
pbI€ CTaIy TOBOPUTH O TMPAHUM «MEPTBBIX TEKCTOB 3aKOHOB».

Buozpagpua. Pomunca B r. YepHosusl. B 1886 1. 3akoHumn
BeHckuii yHUBepCUTET, TIe BITOCIEACTBUM €My ObLIA TIPHCBOC-
Ha CTeIleHb JoKTopa IpaBa. HayyHas kaprepa Dpimxa cBs3aHa
¢ TIperogaBaHMEM PHUMCKOTO M COBPEMEHHOTO TpaxkKIaHCKOTO
IpaBa, YTO OTMPEOENTIIIO COAepKaHMEe HEKOTOPBIX €ro padoT:
«MomuanuBoe BojieusbsBieHue» (1893), «[IpuHymureabHOe M
HEINpUHYIUTEIbHOE MpaBo B I'paxmaHckoM Kopekce I'epmaHc-
kot umnepun» (1900). MHorue roasl npodeccop Dpaux Obul
cBsizaH ¢ yHuBepcutetroM ®panna Mocuda B YepHoBLax: ¢
1901 r. — pmexaH ropummyeckoro ¢akyabrera, a ¢ 1906 1o
1914 r. — pekTOp yHUBEpCUTETA.

Jloeuueckoe ocnosanue nOAUMUKO-NPABOBO2O Y4eHU.
CmaB mneil uctopudeckoi mkosbl npaBa (CaBunbu, Ilyxra),
IITKOJIBI €CTECTBEHHOTO TpaBa U coumoioruu KoHra.

Ocnoensie pabomout: «OCHOBBI COLIMOJIOTUU IpaBa» (1913),
«CB00OIHOE TpaBOHAXOXIEHWE M CBOOOMHAs HayKa IIpaBa»,
«O mpobenax B mpase», «HOpuandeckast TOTUKa».

Cooepicanue npagoeoeo yuenus. Coyuonoeus npaga u ee
3adauu. DpINX UCXOAWI M3 TOrO, YTO IIPaBO — 3TO «OOIe-
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CTBEHHOE SIBJICHUE», a HayKa O TIpaBe TOJDKHA OBITh YacThIO Ha-
ykKu 00 oOiecTBe, T.e. couuosioruu: «Coluoyiorusi npaBa —
3TO HayyHOE YYEHME O MpaBe».

YT10o0BI MOHSITH, YTO €CTh IIPAaBO, HY>KHO M3YYUTh OOIIECTBO,
IIOTOMY UTO <«IIEHTP TSKECTH Pa3BMTHS TIpaBa B Hallle BpeMms,
Kak ¥ BO BCe JApyrve BpeMeHa, HaXOOWUTCS He B 3aKOHOAATENb-
CTBE, HE B IOPUCHPYACHIIMU WIX CYIONPOU3BOJCTBE, a B CAaMOM
00111ECTBE>.

Cotmosiorvs mpasa MO3BOJUT MPEOAOaeTh HENOCTATKU JpY-
I'MX ILIKOJ MPaBOBON MBICIIN:

1) ucTopruecKoil IIKOJbI IIpaBa, MPeACTaBUTEIN KOTOPOit
He pelliajii Bonpoca 00 OTrpaHUYEHUU HOBOTO TpaBa OT CTapo-
To, yX€ He ACHCTBYIOIIETO;

2) LIKOJIbI I0PUAMYECKOTO MO3UTUBU3MA, TIPEACTaBUTENN KO-
TOPOIl He paccMaTpUBAIM CBS3b MpaBa ¢ OOILIECTBOM, a JIUIIb
CBSI3b MpaBa C roCyIapCTBOM.

Conuonorus IpaBa MpU3BaHA: «OINPEAEUTh U CUCTEMATH-
3MpOBaTh T€ COCTaBHbIE YAaCTU IpaBa, KOTOPbIE PETYIUPYIOT
OTHOLIEHUS B OOIIECTBE, BbIACAWUTb M IMOKa3aThb UX OpraHu3a-
LIMOHHYIO MPUPOLY».

«XKusoe npaso». Dpnux — aBTOp KOHLEILMHU <«KHBOTO IIpa-
Ba», T.e. IIpaBa, KOTopoe (hpaKTUYECKU YyXe HEeiCTBYeT B OOlle-
CTBE€, BO3HMKAs CIIOHTAHHO U orepexkasl MpaBo, MCXOMSIIEE OT
rocyaapctBa. OOIECTBO — 3TO MCTOYHMK pa3BuTHs IpaBa. O0-
LIECTBO MpEACTaBISeTCS DpAuXy Kak COBOKYMHOCTb Pa3jIMUHbIX
COI030B, KOTOpblE M HaJ0 M3yyaTh coluosioraM mpasa: «Ooiie-
CTBEHHBI COI03 — 3TO OOBEAMHEHME JIIONEl, KOTOphle MpHU3HA-
0T BO B3aMMOOTHOILIEHUSIX APYT C APYTOM OIpeaesieHHbIE Mpa-
BWIA TOBEACHMSI M, XOTSI Obl B OOIIEM, CIEOYIOT UM. OTH
MpaBuja MOTYT ObITb Pa3IMUYHBIMA U MOTYT IMO-Pa3HOMY Ha3bl-
BaTbCs: MIPABOBbIE HOPMbI, HPABCTBEHHOCTb, PEJIUTHs, OObIUau,
YeCTb, MpaBujia MPUWIAYKS, MpaBUja XOPOLIETO TOHA, MOJa».

Ilonartue cor3a (Verband) — KitoueBOe MOHSITHE COLIMOJO-
ruu 1paBa Dpnuxa. OH pasadyan cor3bl:

* camobbimuble (CEMbsI, PON);

* yeneHanpasaeHHo co3danHvle (PA3TMYHOTO pola TOBapH-
1IECTBA, XO3UCTBEHHbIE COIO3bl, KOPHOPALIMU, MOJUTUYECKUE
MapTuu, TOCYIapcTBO U Ip.).

Kaxnplii oOIIeCTBEHHBIM COI03 HMMEET CBOU OpeaHU3auu-
OHHble HOpMbI — «O0LIECTBEHHOE TTpaBo». YTOOBI MOHSTD Ak~
CTBYyIOlLleE€ MpaBO, HAAO M3YYUTb 3TU HOPMBbI, 0OecrieunBaro-
1€ BHYTPEHHUI MOPSJIOK B pa3MyHbIX coto3ax. OpraHuzaim-
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OHHBIE HOPMBI TIPEICTABISIOT COOOW Mpaso nepeoeo nopaoka.
B cuny Toro, 4to 3TO mMpaBO Bcerda MPUMEHSETCS Ha Jeie
JIaxe «B KaKOM-HHOYIb MaJeHbKOM COM03e, Haxe 0e3 BCSIKOM
CJIOBECHOM (hOPMYIUPOBKU», DPJIUX TaKKe Ha3bIBal €r0 <«JiCl-
ébim npasom». «XKuBoe TpaBo, — Jejajl BBIBOI DpJINX, — €CTh
BHYTPEHHMI1 PacITOpsIOK YEJIOBEYECKUX COI030B». DTO MpaBo:

—> COCTaBJIsIeT OCHOBHOM MacCUB TpaBa;

—> BCeraa B COCTOSTHUU 3BOJIONUHY, OBICTPO OTpaXkaeT MHTe-
pPECHI, MOTPeOHOCTH OOINECTBEHHBIX COIO30B.

Dpaux, 3aHUMasChb HAy4YHOW M TIPEIIOJaBaTeIbCKOM Iesi-
TEJIbHOCTHI0 B YepHOBUIIKOM YHUBEPCUTETE, PACIIOIOXEHHOM
Ha TeppuTOpur BYKOBWHBI, CTal M3y4aTh «KHBOE IPaBO» pa3-
JIMYHBIX HapOMHOCTEM, KOTOphIe ee Hacesuin. Kcrmonb3ys Me-
TOI BKJIFOUCHHOTO HAOJIONCHUSI, OH IPHILNET K BBIBOAY O TOM,
YTO LIbITaHE, apMsAHE, HEMUBI U APYTUE HAPOAHOCTU ByKOBHUHBI
COOJTIONAIOT B IPABOBBIX OTHOIIEHMSIX IMOBCEIHEBHON KM3HU
COBEpIICHHO WHBIE HOPMBI, HEXEJIW HOPMBI aBCTPUIICKOTO
rpaXIaHCKOTO TpaBa, KOTOpble (hOpMaTbHO Ha HHMX PacCIpOCT-
paHsutch. Mcmonb3yst MeTon orpoca HacedeHUs, DpJIux ycTa-
HOBWJI, YTO MOAbKO 00HA MpPemb HOPM aBCTPUICKOTO TpaskaaH-
CKOTO KOJIeKca JEWCTBYIOT Ha MpPaKTHKE.

K npasy emopoeo nopsioxka Dpavx OTHOCUJ MPaBO IOPUCTOB
(HaydyHOe U cyieOHOe MPaBO) W 3aKOHOJATEIBCTBO, KOTOPHIE HE
PeryJupyloT caMy XWU3Hb, a MpeIHa3HauYeHbl JIMIIb OXPaHSTh
MpaBo TEPBOro MopsiaKa U pa3peliaTb CIIOPHbIE BOMPOCHL. DTO
MpaBo DpauX HasblBal «MpaBoOM pellieHuli». [IpaBo BTOporo
MopsiiKa Co3[aeTcsl AesATeIbHOCThIO IOPUCTOB U TOCYdapCTBa:
«YTOJI0BHOE TPaBO, MpPOIECCYyalbHOE MPaBO U MOJUIENCKOe
conepXar UCKJIIOUUTEILHO HOPMbI BTOPOTO MOPSIAKA».

[IpoTrBOMOCTABIISAS TIPaBO MEPBOTO MOPSIIKA MPaBy BTOPOTO
TopsiiKa, DpiuX clOelaa psili BIBOIOB.

+ [IpaBo LIEIMKOM He COAEPXKMUTCS B TEKCTAaX 3aKOHOB, TaK
KaK CYIIECTBYeT MHOXECTBO IPABOBBIX HOPM B paMKax KOPITO-
paluM, CEMbU U Ip., KOTOPBIE deiicmgyiom, HO He HAaXOIAT CBO-
€ro IOPUINYECKOro BBIPAXKEHUs B 3aKOHAX TOCYIapCTBa.

+ CymiecTByeT pa3pblB MEXIY IIPaBOM, BBIPAKEHHOM B 3aKO-
HE, U «<KHUBBIM MpaBoM»: «KHBoe MpaBO OTIMYAETCS OT CYXUX
reponi(dOB 3aKOHA TaK e, KaK IMOTOK OT 3aCTOMHOTrO Mpymar;
«OJIHAKO BO BCE BpeMEHa HU IPaBOBBIC HOPMBI, HU IIPaBOBBIC
MTOJIOXEHUSI ¥ HUKAaKWe KOICKChI He MOIIM PAaCKpHITh ACHCTBU-
TEJbHOCTh CYIICCTBYIOIIETO IOPSIKA BHYTPHU OIPEIEICHHOTO
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cow3a. HecMoTpsi Ha TOT Xe caMblif TEKCT 3aKOHa, €1Ba Ju
MMEIOTCSl ABE OAMHAKOBBIE CeMbM, OOLIMHBI, (paOpUKU U T.I.».

* Wcropuuecku nepsuuno npaBo MEpBOro Mopsiika, T.e. opra-
HU3allMOHHbIE HOPMBI, a He MpaBo pellleHuit: «B Hapoae BO3HU-
KalT OTAEJbHbIE TPAaBOOTHOIICHUS: KOPIMOpAlUUA U JApyTHe
00BbEeIUHEHHUSI, CEMEHbIE OTHOILIEHUS, COOCTBEHHOCTh U ApYIve
WMYIIIECTBEHHBIE TMpaBa, JOTOBOPHI, MPaBO HAaCJIEIOBaHUS...
Ipexne Bcero Ha OCHOBE 3TUX OTHOIIEHUN BO3HUKAIOT MPAaBO-
BbI€ TIOJIOXKEHUST Yepe3 IPUCTIPYACHIINI0 U 3aKOHONATEIbCTBOY.

CHavajia TOSIBUJIUCH Pa3IMYHble MHCTUTYTHI OOIECTBA —
CeMbs1, JOTOBOPBI, HACIENOBAHUE, TOCYAAPCTBO, U JIUIIb 3aTEM
MOSIBUJIOCh 3aKOHOAATEIhCTBO O CEMbE, NOTOBOpax, 3aBella-
HUU, TOCyIapCTBe:

CeMbsI — > CEMEeiTHOE IIPaBo;

JIOrOBOPBI —> JOTOBOPHOE IIPABO;

Hac/IeIoBaHUE MMYILIECTBA -> 3aKOH O 3aBelllaHUM MMYIIECTBA;

rocygapcTBO —> KOHCTUTYLIMOHHOE IIPaBo.

Dpiaux BbIBEN MPaBO 32 PaMKU TOCYAApPCTBEHHOIO HOPMO-
TBOpYECTBA, IIUPOKO TpakTys mnpaBo. [IpaBo — 3T10:

—> «COBOKYITHOCTb MTPaBWJI YEJI0OBEUYECKOTO TTOBEIACHUSI»;

—> «BCEOOIMI PETyIsTOP MOBEACHUS JIOACH».

«C80600H0€ OMbICKAHUe npaga cyobimu». AHATU3UPYS TTPO-
OyieMy peanu3aluy MpaBa, DpiuX MPUIAAET OONBIIOE 3HAYCHUE
«CBOOOTHOMY OTHICKAHWIO» MpaBa cyabsMu. OH CYMTAET, 4TO Cy-
IIbA JIOJDKHBI PYKOBOJICTBOBATHCSI HE TOJMBKO MaJOMOJBWXKHBIMU
MpeaNnUCaHUsIMA 3aKOHA, HO U «KUBBIM IPAaBOM» COI030B: «[ e
Cyl JOJDKEH B3SITh HOPMBI I perneHus aena? Jlobas Takas
HOpPMa OCHOBBIBAETCSl TIPEXE BCEr0 Ha BHYTPEHHEM MOPSIKeE,
YCTaHOBJIEHHOM B JAHHOM COIO3€, T.€. Ha TeX MPaBOBbIX (haKTax,
KOTOPbIMU OOYCJIOBJIEH 3TOT MOPSIIOK... Bce 3T npaBoBbie (ak-
ThI JOJDKHBI JIeYb B OCHOBY PELIEHUST TAKUMU, KAKUMU OHU CJIO-
KUJTMCh B TAHHOM COIO3€ JIO BOBHUKHOBEHHUSI CITOPa».

DpaMx He OTpUIIAeT, YTO HOPMA JIJISl PEILeHUs] Criopa MOXET
ObITh HalificHa ¢ 3akone. Ho cuuTtaet, 4to 3TO Cilydaercsl pel-
KO, TaK KakK IpaBOBble MpPeNNucaHusi 3aKOHOB OYeHb OBICTPO
OTCTalOT OT JMHAMUKHU XU3HU.

Dpavx MpU3HABAI 3a CYAbSIMU TBOPUYECKYIO POJIb B OTHICKA-
Huu npasa. [IpoaHanu3upoBaB AESITEIHLHOCTh MEPBBIX CyIeH
BepxoBHoro cynma CIHA (Mapmana, XonmMca), OH OpUIIET K
BBIBOLY, UTO B OTIPABJIEHUU TIPABOCYIUS Peularouiyio pons ue-
paem c80000HOe CA080 8bICOKOOOPA308AHHBIX HOPUCIMOE, & HE
«MepTBbIe Maparpadnl» 3aKOHa.
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E. Opanx — aBTOp KOHIIEMIMU «CBOOOJHOIO CyAeiHCKOTo
OTbICKaHMS TipaBa». OHa Obla pa3paboTaHa B CBA3U ¢ MpoOJe-
MOI MpeomoJieHus Mpo0OeoB B MpaBe. DpJuX Mpeaiaraj Cylb-
SIM 3aMEHUTDH JIOTUYECKYIO JEeOYKILIMIO, OCHOBAHHYIO Ha TEKCTe
HOpMBbI (TIPUHIUI «IOPUCTIPYACHIIUN TTOHSATUI»), WHAYKIHUEH,
OCHOBAaHHOM Ha COIMANbHBIX JAHHBIX 1 WHTYUTUBHOM YYyBCTBE
CIIPaBEIJINBOCTH.

INepBast MyUpoBasg BoiiHa MoOMellana pacpoCcTpaHeHUO GyH-
IaMeHTaJbHOR paboThl Dpiuxa «OCHOBBLI COLIMOJIOIMU IIpaBa».
BnepBrie oHa Obl1a mepeBeeHa Ha aHIIMACKUIA S3bIK B 1933 T.
M BBHIIUIA B CBET C MPEIUCIOBUEM aMEPUKAHCKOIO IpaBoBeIa
Pocko Ilaynna, momyunB npusHanue B CIIIA (coumonormyec-
Kasl I0OpUCIIPYACHIIMS, peaTucThYecKas IIKoJa MpaBa).

Dpaux okazajl BIMSHHE Ha (paHIy3cKoro mpaboBena 2Kop-
xa l'ypBuya (monroe Bpemsl KUBIIEro B Poccuu), KOTOpPBI
pa3BUJI UAEU MPABOBOTO ILIIOPATM3MA.

16.2. MNonuTnko-npaBoBas Teopus
connpapuama JleoHa [iorun

Jleon drorm (1859—1928) — ¢dpaHIy3cKUii COLIMOJIOT,
npodeccop mpaBa yHuUBepcuTeTa I. bopmo, mpeacraBuTesb mo-
JIMTUKO-TIPABOBOIO YYEHMST COJIMIApU3Ma.

Anoxa. B Havane XX B. HAMeTWIach TEHICHIIMS K COJMKe-
HUIO TIOHAYaJdy Pe3KO IMPOTUBOCTOSIIIMX MEXIy co00il ImpaBo-
BBIX MIEOJIOTMN TpaxkgaHCKOTo oOmiecTBa. Psam OypxXya3HbIX
TEOPETUKOB 00OCHOBBIBAET MPeoOpa3oBaHNE COBPEMEHHOIO MM
IpaBa M TOCydapcTBa B Iyxe WAEH «COIMaau3allud COOCTBEH-
HOCTH» U <«COLMAIIBHOM COJMIAPHOCTH», COIVIACYIOIIEH MHTe-
pechbl pa3HBIX KJIacCOB I'paXkIaHCKOro OOIIeCTBa.

buoepagpua. Ponuncsa B JIubypHe 6mm3 r. bopmo, B cembe
opucta. C 1886 r. ¥ 10 KOHLIA CBOEM XM3HM IperofaBajl Ha
opuarIeckoM ¢akyiapreTe B I. bopno, ogHOM M3 M3BECTHBIX
YHUBEPCUTETCKUX LIeHTpOB DpaHLINN.

Jloeuueckum ocHoaHuem nNOAUMUKO-NPABOBO20 YHEHUS
Jorn nociyxumm uaen Oriocrta Konra (1798—1857), ocHo-
BaTeIsI COLIMOJIOTMM KaK HAayKd, aBTOpa IOHSITHS «COJMIap-
HOCThb»; Dvmusa ropkreiima (1858—1917), KoTophIil cuuTai
0o0IIIECTBEHHOE pa3lelieHre Tpyda OCHOBOM COJMIAPHOCTHU
MEXIIy KJIacCaMu.

JI. [Jrorn He mpu3HaABall TEOPUID «HAYYHOTO COLMATM3MAa»
Mapkca. [Ioru cuuraj, 4To:
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—> «y4eHne o 0oprde KIIacCOB €CTh OTBpATUTEIbHAST JTOKT-
pUHa»;

—> «Mbl HE UEM K YHMUYTOXEHMIO OJHOIO Kjacca IpyruMm, a
HampoOTUB, K PEXUMY KOOpAWHALIMM U UEPAPXUU KJIaCCOB».

Ocnoenute pabomot: «I'ocynapcTBo, 00BbEKTUBHOE IIPaBO U
TMO3UTUBHBIN 3aKOoH», «Kypc KOHCTUTYIIMOHHOTO TIpaBa».

Codepycanue noaumurko-npasoeozo ywenus. Paxm coau-
daprocmu u Hopma coaudaprocmu. VHINBUIBI — 3TO COIIM-
aJIbHBIE CYILIECTBA, OHU CBSI3aHbI MEXIy COOOM B CUJTy OOIIHO-
CTU TIOTpeOHOCTe M 0OlIeCTBEHHOTO pasaeieHus Tpyaa. U
MOTOMY OOBEKTUBHBIM CTaHOBUTCS akm coaudaprocmu. Co-
JIMIAPHOCTh — 3TO 3aKOH (PYHKIIMOHWPOBAHMS OOIIECTBA.

daxT cosMIapHOCTY HAaYMHAET OCO3HABATLCS JIIOIABMU U I10-
POXIAET COLMAIBLHYIO HOPMY — HOPMY COAUOAPHOCMIL.

Hopma conumapHOCTM — 3TO He HOpMa MoOpajiv, a hpaso-
8as HOpma, TIOCKOJIbKY OHA KacaeTCs TOJbKO BHEIIHUX IMPOSIB-
JIeHU# 4JenoBeuecKoil BoJiu. Hopma coamumapHOCTU CTOUT 8bluie
eocydapcmea WM HNO3UMUBHO20 3AKOHOO0AMeNbCcmaed, KOTOPBIe
JINIIOG CITYKaT I €e OCYIIECTBIIEHWSI. DTa HOpMa MpaBa W3-
MEHYMBa, KaK U caMo 4eJioBeueckoe OOIIEeCTBO.

CwMbICT 3TOi mpaBoBOil HOpMEI: «Hopma TipaBa Bo3jaraer
Ha Bcex 00s3aHHOCTM HE JejaTh HUYEro, 4TO MPOTHUBOPEUYUT
001IEeCTBEHHOW COJMUAAPHOCTUM U AeJaThb BCe ST Pa3BUTUS
3TOI COJMUAAPHOCTHU».

IIpoexm nozumueroli opeanuzayuu oobujecmaa. J{roru npem-
noJjiaraeT co3laHue HOBOIO OOLIECTBEHHOIO M IMOJUTHUYECKOIO
CTpOSI HA OCHOBE:

-> NMpU3HaHUS 32 UHAUBUIAMU TOJBKO COLIMATbHBIX 00sI3aH-
HOCTEH;

—> OTpULIAHUS 32 UHAUBUAAMU CYObEKTUBHbBIX ITPaB.

WupuBun npeacrasisgercsa Jdoru:

—> JIUIIb «COCTAaBHON KJIETOUKOM COLMaIbHOTO OpraHu3Ma»;

—> «HE€ 1Iedbl0, a TOJBKO CPEACTBOM».

JI1oru BUAMT CMBICI CYLIECTBOBAHUS KaXXAOro WMHAWBHUIA
«TOJILKO B BBIMTOJJHEHWM U3BECTHOM pabOTHI B JeJjie COLMaIbHO-
r0 CTPOUTEbCTBA».

I1pu HOBOM pekUMeE:

—>ucye3aeT MOHITUE COOCTBEHHOCTU KaK CyOBEKTUBHOTO
npaBa UHAUBUIOB;

—> MOpaBO COOCTBEHHOCTM IepecTaeT ObIThb aOCOJIOTHBIM
npaBoMm;
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—> COOCTBEHHOCTh JTOJIKHA MCIIOJb30BaThCsl JTUIIb JJIST TIOM-
Jep>XKaHUsl 00ILEeCTBEHHOW COMIMIAPHOCTA M TOJIBKO B 3THX TIpe-
JlelaxX OHAa 3alUILAETCs TOCydapCTBOM;

-> COOCTBEHHOCTh pacCMaTpuBaeTCs KakK COLMaIbHast (DyHK-
LS. «KAITUTAJTUCT-COOCTBEHHUK MCIOJHSIET OCOOCHHYIO COLM-
aJTbHYI0 (PYHKIIWIO»;

—> «KaNUTAIMCTUIECKOMY KJIaccy OTBOOUTCSI 0CO0ast poJib: CO-
OMpaTh KanuTallbl U OTIABATh X B PACTIOPSDKEie MpeapUsITHiiy.

JI1oTM BBICTYIIUJ TEOPETHMKOM «COLIMATU3alMU» COOCTBEH-
HOCTH: 4YacTHasi COOCTBEHHOCTb — 3TO COYUANbHAS 0053aH-
Hocmb, OCYIIECTBIIsieMass B MHTepecax oOIiero oJjara.

Teopus eocydapcmea. Ilom rocymapctBom /[liorn IOHMMAaN
«HE IO, OTJIUYHOE OT UHIWBUAOB, HO JIUIIb MPOSIBICHUE UH-
IUBUAYaTbHOM BOJM TpaBuTeNeii». [lpaBUTean rocymapcrBa —
JIMIIb «4acTh OOIIECTBEHHOIO OpraHM3Ma», OHU <«UIPAlOT COO-
CTBEHHYIO POJIb B Pa3leIeHUM Tpylaa (JOJDKHBI OPraHM30BaTh
ompene/ieHHbIe CIYXObl, 00eCIeYnTh HEMPEPBIBHYIO UX Aes-
TEJIbHOCTh U KOHTPOJUPOBATh UX IECUCTBUS )».

Bynyiiemy o01iecTBy OyZIeT COOTBETCTBOBATb HOo8As (hopma
eocyoapcmea, He TIOXOXash HU Ha OOHY M3 BCEX MCTOPUYECKHU
MPEeAIIeCTBOBABIIMX (PUMCKas, KOPOJIeBCKasl, SIKOOMHCKasl, Ha-
MOJICOHOBCKAsI, KOJUIEKTUBUCTCKAsI). ['ocymapcTBo B JIMlie CBOMX
MpaBUTeNIel OyIeT He KOMaHAOBaTh OOIIECTBOM, a CIYXKUTb €MY.

HoBas ¢opma rocymapctsa, Gosiee 371acTMUHAs M TyMaHHas,
00eCITeYnT COLMATbHYIO COMMAAPHOCTh. DTO Takas ¢opma rocy-
JIapcTBa, MPY KOTOPOM HAaMOOJIbILAsI CUJia OyaeT TTpUHAIUICKATh He
KaKOMY-TO TIPUBUJICTMPOBAHHOMY KJlaccy, a NEWCTBUTEIbHOMY
OOJBIIMHCTBY U3 TIPEACTABUTENICH BCEX KJIACCOB M BCEX TMAPTHIA:
«[ocrmoacTBoO Kitacca TOJDKHO TPEKPATUThCS: Mbl OTPHMIIAEM TOC-
MOJICTBO KakK IMPOJIETAPCKOr0, TaK M OYpKya3HOTo KJiaccas.

[lpu coxpaHeHWM NBYXMMAJaTHOW CTPYKTYPHI IapiaMeHTa
(mayata mermyTatoB M ceHaT) JIOrM MpeIOXKUI OTKAa3aThCsl OT
BCEOOIIETO «MHIWBUIYATUCTUUECKOTrO» M30UPaTEeIbHOTO MpaBa
U 3aMEHUTh €r0 «OPTaHWYECKNUM» TPOTIOPIMOHAIBHBIM TIpe.I-
CTaBUTEIbCTBOM :

—> Tajara IenyTaToB OyIeT MpeacTaBUTEIbLCTBOM BCEX CY-
LIECTBYIOIINUX TapTHii;

—> ceHar OyJeT NpeACTaBUTEIbCTBOM BCeX MPoheCcCuOHATb-
HbIX OpraHu3aluii (CMHANKATOB).

Ha ocHoBe cuHIMKaTOB mnepeycrpanBaetcsl ooiecTBo. CUH-
JIIUKAThl OOBEIUHSIOTCS B (hefepalivio, 4To HeU30eXKHO TpyBe-
IIeT K JeleHTpalu3aluy MOJIUTUIEeCKOM BiacTu. Brmacte pac-
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MPEeACTUTCS MEXAY CHUHAUKATAMH, KOTOPbIC OYIyT BBINOJIHSTH
pasMYHbBle COLIMATBHO-3KOHOMMUYECKUE U TIOJIMTUUECKUE 3a/1a-
Yy, a JAesITeJTbHOCTb MPAaBUTEILCTBA CBEAETCS JIUIIb K KOHTPO-
Mo n Hagzopy. B wactHocTH, [iorm cumran: «He mmeercs mpe-
MMSITCTBUI K TOMY, YTOOBI JEHACTBUS MOJULIUKM OCYIIECTBIISLIUCH
YACTHBIMU aCCOLMALIMSIMUA, U TaK MHOTAA ObIBAJIO».

Teopus 3axona. Colmoyiorndyeckoe rMoHNMaHue 3akoHa: «Mc-
THHA — B TOM, YTO 3aKOH €CTb BbIpaXXe€HUE He OOIleil BOJU, KO-
TOPOI He CYILUECTBYET, U HE BOJIM TOCYIApCTBa, KOTOPOIl TakXkKe
HET, a BOJIM HECKOJIBKUX TOJIOCYIOIINX YeJIOBeK». [1puMeHUTEIb-
HO K ®paHLIMK TOTO BPEMEHU 3aKOH MpeacTaBiisics Jroru Bbipa-
xkenneM Boym 350 memyraroB m 200 ceHATOpOB.

Ceés3b 3aK0HA ¢ HOpMOIL coaudapHocmu. J11OTW cUUTAJI, UTO
MPpY TIOMOILIY 3aKOHOB (hOPMYJIMPYETCS HOPMa COJTUIAPHOCTU U
MPUHUMAIOTCSI MEPhI K €€ UCIIOJIHEHUIO.

Ilpobnema obs3amenvHocmu 3akoHa. 3aKOH SIBJISIETCS 3aKO-
HOM JIMIIIb TOTJA, KOTJAa OH COOTBETCTBYET COLIMAIIBHOMN COJIU-
MIAPHOCTH: <«3aKOH IIOJy4aeT CBOIO 00sI3aTelIbHYI0 CUJIYy He B
BOJIC BJIACTBYIOILIMX, & B CBOEM COOTBETCTBUU COLMATIBLHOM CO-
JINIAPHOCTU».

IMo mHeHwmio [fory, 3aKOHBI O 3IPaBOOXPAaHEHWH, COLIMAIb-
HOM O0€CIeYeHUU, OXpaHe Tpyla COOTBETCTBYIOT HOPME COJIv-
JAPHOCTU U CBUAETEIbCTBYIOT O COLIMATIM3ALIMU TIpaBa.

B XX B. mmesd «commanm3alun» COOCTBEHHOCTHM Halljia
CBOE OTpaXkKeHHE B KOHCTUTYLMSIX psiga CTpaH:

* Koncrturymuu I'epmanun 1919 r;

* Koncruryuuu Anonum 1947 r;

* OcHoBHOM 3akoHe OPI" 1949 r.

HMpes CUHOIMKANTMCTCKOTO MPEACTABUTEILCTBA SIBIISETCS
OPUTHMHAJIBHOM, HO OHA HE MOJyYMJia IIMPOKOTo pacrpocTpa-
HEHMs W3-3a TPYAHOCTM COBMELICHUS NpPO(heCCUOHATBLHOIO
MPEACTABUTEIBCTBA ¢ TPAAULIMOHHBIMU WHCTUTYTAMU TIPECTa-
BUTEJILHOM JEMOKpaTUH.

IMpaBoBbie B3rIsinbl diory okaszaiu BIMSHHE Ha JajbHEM-
1Iee pa3BUTHE COLMOJIOTUYECKUX TEOPHIl TIpaBa.

16.3. Ncmxonornyeckas Teopms npaea
J1.W. MeTpaxunukoro

JleB Uocudosua Ilerpaxunkumii (1867—1931) — pyc-
CKO-TIOJTECKUI TIPaBOBEM, MOJUTUICCKUN nesTtenb. Co3maTeisb
TICUXOJIOTUYECKOMN («3IMOIIMOHATILHOM») TEOPUH TIpaBa.

189



Anoxa. XX B. XapakrtepusyeTcs pactymeil auddepeHmma-
OMeN OPUINYECKONM HAyKM, CBI3aHHOM CO CIleUMaiM3aluen
MpaBoOBBIX McciaeaoBaHuii. C pa3BUTUEM IICMXOJOTUM KaK Ha-
VKU TIPOMCXOIUT OOHOBJICHME OOIIEl TEOpUHM MpaBa M rocyaap-
ctBa. Illkona 1opuanyeckoro Mo3UTUBU3MA U COIIMOJIOTHYECKAs
IIKOJIa TIpaBa yXXe He MOIYT IOMWHHPOBaThb B IIPaBOBEICHUU
Hauyana XX B.

buoepagus. Pomuncsa B 1867 r. B pomoBoM momecTbe Koi-
noHTaeBo Butebckoit rybepuum. CBoro yueby B KmeBckoMm
yHuBepcuteTe IleTpaXuiikuii HaYMHAI Ha MEIUIIMHCKOM (a-
KyJbTETE, M 3TO BIIOCJIEACTBUU CKa3aJoCh Ha €ro IOpUIuvec-
Kux ucciaenoBaHusx. Ilepeiins Ha opuamdecKuili QakyabTeT 1
OKOHYMB ero, IleTpaxuukuii 3aTeM crtaxupoBajicsg B ['epma-
Huu, rme B 1892 r. 3alIMTHMII MarucTepcKyl IMCCEPTAIMIO.
Brin ogHUM U3 co3mareneil ¥ TUAEPOB MapTUX KaAaeTOB M JEITy-
TatoM OT 3Toii mapTuu B | I'ocymapcTBeHHO# myme. YdacTBo-
BaJl B IIOJATOTOBKE 3aKOHOIIPOEKTOB O 3eMeJbHOU pedopmMme,
mpaBax JUYHOCTHU, KEHCKOM M HaIlMOHAJbHOM paBHOIIPaBUM.
IlepBass MupoBast BoitHa, ABE PEBOJIOIUM YAPYYalOIle MOAei-
crBoBasiM Ha [lerpaxkwuiikoro. B 1921 r. oH mpUHST MOIbCKOE
rpaXkIaHCTBO, BO3IIaBWI Kadenpy colmosiorud B BapimaBckom
yHuBepcurete. Boennsnit nepesopor 0. INuncynckoro B 1926 T,
MpUBEAIINKA K (PAaKTMIECKOMY IMpPEKpaIlleHUIO NesTeJIbHOCTH
nmapjamMeHTa M MOJUTUYeCKuX Iaptuii B Ilosble, yxyammn co-
crosgaue Ilerpaxuiikoro. B 1931 r. oH mokoH4YMI ¢ cO0OiA.

Jloecuueckoe ochosanue noAuMuUKo-npasosozo yuerus. Bo
BpeMeHa [leTpaXMIIKOro ToCIOACTBYIOIIMMU BO33pECHUSIMM Ha
MpaBo OBLIN: IOPUAUKO-IOIMATUYECKOE U COLIMOJIOTMYECKOE.
IMeTpaXUKUi MPeAIOXKWI TICUXOJIOTMYECKOe BO33peHUE Ha
nmpaBo. B ocHOBe ero Teopuu mpapa jexaT UIeH eCTeCTBEHHOTO
MpaBa, NpeJOMIICHHbIE Yepe3 MCUXOJoTnYecKyo Hayky XIX B.

OcnosHole pabomel: «BBenmeHne B M3ydeHWE MpaBa M HPaB-
cTBeHHOCTH. OCHOBBI BMOLIMOHAIBHON TICUXOJIOTUW», «Teopust
MpaBa U rocyaapcTBa B CBSA3U C TEOpUE HPABCTBEHHOCTU».

Codeporcarue noAUMUKO-NPasosoeo yueuus. IleTpaxuii-
KU yrpeKaJl COBpEMEHHYIO eMy IOpPUINYECKYIO HayKy B HaWB-
HO-NIPOEKIIMOHHOM TOUKe 3peHUs, T.e. B IOMCKE IIpaBa BO
BHelltHeM mMupe. OH moJjiaraji, 4To MpaBo 3aKJIIOUEHO B TICUXUKE
WHAVWBUAA, a HE <«[Ie-TO B MPOCTPAHCTBE, Hal WU MEXIY
JTIIOTbMU».

Yro ke mnsa IleTpaxkmiikoro IpencTaBlisIeT COOOM ITCMXWKA
WHIUBUA?
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Tabnuya 16.1
JnemMeHTbI NCUXUKK YeoBeKa

Hazsanue | Xapaxkrepuctuka

CosHanue | OQHOCTOPOHHE NACCHBHBIE 3TEMEHTHI
YyscTBO

Bons Onn OCTOPOHHE AKTHBHBIHA MEMEHT

DMouus IIByCTOpOHHHFI [ACCHBHO-aKTHBHBIA 3NIeMEHT

KmoueBbiM s51eMeHTOM Teopur I[leTpakULIKOTO SIBISETCS
TIOHATHE «IMOUUS>.

IMerpaxunkuii mucan: «Mbl TiepeXXrBaeM €XeIHEBHO MHOTHE
TBICSTYM 3MOLMI». OIHM SMOLIMKM OH Ha3bIBaJl JKU3HeOOeCeun-
BaIOIIMMU 3MOLMSIMM (KaXma, TOJIOA, COH W Ap.), ApyTue —
STUYECKUMU SMOIUSIMA. UMeHHO GJ1aromapsi STHYECKUM 3MOLIM-
SIM 4eJIOBEK U TIPOSIBIIIET ceOs1 KaK COUUANbHOe CYUlecmao.

DTHhueckasi SMOLMS — 3TO BHYTPEeHHEE MOBeIeHNE WHIUBU-
J1a, KOTOpPOe BCETla HampaBJieHO Ha Opyrux joneid. [Terpaxmui-
KU BBIACIW IBa BUOA STUYECKUX SMOIIUIA:

1) Hpascmeenuvle 3moyuu — TIEPEKUBAHMS TOJIBKO HAIIeTo
JIOJITa TI0 OTHOLIECHUIO K NPYTrAM, O€3 MPU3HAHUS 334 IPYTUMU
MpaBa TpeOOBaTh MCIIOJHEHUs 3TOTO A0Jra (Bbl He IMpPH3HAETE
3a HUIIUMM TIpaBa TpeOOBaTh OT BaCc MOAAYM MUJIOCTHIHU);

2) npasogvie moyuy — TIEPEXKUBAHUS HAIIEro IOJTra IO OT-
HOILIEHMIO K APYTrUM, C TIpU3HAHUEM 3a APYTMMU TpaBa Tpebo-
BaTh MCIIOJHEHUS 3TOTO Aojra (paboTodareib MpU3HAET 3a pa-
0OYMMM IIpaBO TPeOOBaATh OILIATHI WX TPYAQ).

ODTUM ABYM BHIAM 3MOLIMI COOTBETCTBYIOT IpPEACTABICHUS
0 JIByX BHIAX HOPM:

1) «<HOpPMBI TIEPBOrO POJA, OJHOCTOPOHHE 00s3aTebHbBIE,
OecrpuTS3aTebHbIe, YUCTO MMIIEPATUBHBIE HOPMBI, Mbl OyaeM
Ha3bIBATh HPAGCMEEHHbIMU HOPMAMU

2) HOpMBI BTOPOTO poJa, O00sI3aTeIbHO-IPUTSI3aTEIbHbBIE,
UMIIepaTUBHO-aTPUOYTUBHBIE HOPMBI, MBI OyleM Ha3bIBaTh
NpasosviMu WU HPUOUHECKUMU HOPMAMU».

Hrak, mncuxonornueckoe moHsTHe mpasBa [leTpaXkuKOro
MOXHO chOpPMYIUPOBaTh CAEAYIOIIMM 00pa3oM: Hpago — 3TO
COBOKYITHOCTb TICMXWYECKUX TIEPeKUBAHUI 10JITa U 00S13aHHO-
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CTeli, KOTOpble MMEIOT HMMIIepaTUBHO-aTPUOYTUBHBIN (TTOBEIM-
TEJIbHO-TIPUTS3aTeNIbHBIN) XapakTep'.

Kraccugpurkayuu npasa.

1. IIpaBo MHTYUTUBHOE U TIPABO MO3UTUBHOE.

Hnmyumuenoe paBo — 3TO COBOKYIMHOCTb HMITEPAaTUBHO-
aTpUOYTUBHBIX MEPEeXVMBAHUU WMHAMBUAOB, KOTOpPbIE BO3HMKa-
0T 6e3 6o3delicmeus TIpeAIIMCAaHWI 3aKOHOB M oObidacB. Iler-
PAXMLKUIA OLIEHWBAeT MHTYUTUBHOE IIPaBO OUYEHb BbICOKO:

—> BTO NEPBUYHBIN U OIPEeBHEUIINIA BUI MpaBa;

—> 3TO OYEHb yoayHasi MPUCIIOCOOUTEIbHAS peaKlusl, KOTO-
pasi MO3BOJIWJIA YEJIOBEUYECKOMY OOIIECTBY BbIXKUTB;

—> 3TO0 MHAMBUIYaAJIbHO-Pa3HOOOPa3HOE IPaBO, COCTaB JIMUC-
MO3ULUIA KOTOPOTO «OMNpeaesieTcsl UHIWBUIAYaJbHBIMU YCJIO-
BUSIMU U OOCTOSITEJIbCTBAMM KM3HU KaxKAOTO, €ro XapaKTepoM,
BOCIIMTaHUEM, OOpa30BaHMEM, COLMAIbLHBIM IOJOXEHUEM,
npodecCHOHATbHBIMU 3aHITUSIMMW»; OHO «CO00pa3yercsi ¢ KOH-
KPETHBIMU, WHIWBUAYAJIbHBIMU OOCTOSITEILCTBAMU JTAHHOTO
cllyyasi»; «pa3BMBAaeTCsl 3aKOHOMEPHO U IOCTEeNeHHO, He IOJI-
Bep:KeHO (DMKCHPOBAHWIO M OKAMEHEHWIO W HE 3aBHCHUT OT Ube-
ro-ambo TpOU3BOJIa»; SABISIETCS Oojiee MPOCTHIM B MHTEJJIEKTY-
aJIbHOM OTHOILLEHUU TI0 CPAaBHEHMIO C MPABOM ITO3UTHBHBIM.

Ilo3umuenoe npaéo — 3TO COBOKYITHOCTh WMMIIEPAaTMBHO-aT-
PUOYTUBHBIX TMepeXUBaHWU MHAWBUIAOB, KOTOpPble€ BO3HUKAIOT
nod eo3deiicmeéuem TIPEIITMCAHWI 3aKOHOB M YCTAaHOBUBIIXCS
obbryaeB. [lo3uTuBHOE TpaBo:

—» 3TO OAHOOOpa3HbIA M TPEAyCTAHOBJEHHBIN «IIa0JIOH
npaBujl AJis OoJjiee WM MeHee 3HAUMTEIbHBIX Macc JIIoIei, He-
CMOTpSl Ha pa3iMyue MX XapakTepa, BOCHUTAHUS»;

—>» OHO TOJBEPXEHO «3aJep>KKaM pa3BUTHUSI, OTCTaBaHUIO OT
HACTOMIIENA TYXOBHOM, SKOHOMMYECKON W MHOMN XU3HW».

Ectp uckimounrtenbHas cdepa ACHCTBUAS TTO3UTHUBHOTO TIpa-
Ba (rocymapcTBeHHOe (hMHAHCHMPOBAaHUE), TAKXKE €CTh MCKIIO-
yuTeabHasg cdepa AEHCTBUS WHTYWUTUBHOTO TipaBa. Poccud,
MHOTIOYHUCJI€HHbIE HapoAbl KOTOPOM HaXOOWJIUCh Ha Pa3HbIX
CTYIIEHSIX KYJBTYPHOTO pa3BUTHUS, MpeacTaBisiachk [lerpaxuii-
KOMY <«LIQpCTBOM MHTYMTMBHOIO MpaBa MO MNPEUMYILIECTBY».
KpoMe Toro, ectb chepa mapaiiedbHOTO ACHCTBHUS TO3UTHB-
HOT0 U MHTYUTHMBHOIO TpaBa — CeMeWHble OTHOILLIEHMUSI.

' TleTpaXXMIKOTO YMpeKaau B TOM, YTO OH TPEIJOXMJ OMpeaeseHHe MpaBo-

BOW MCHUXMKM, a HE CaMOro mpasa.
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I1. ITpaBo odpumanbHOE M TTpaBO HEOGHUIINATBLHOE.

Ilpaso oguyuasvroe — 3TO MpPaBO, KOTOPOE NEUCTBYET MIpPHU
noaaepxke rocygapcTBa. IlpaBo odunumanbHOEe BKIIOYAET B
ce0s1 TIpaBO MO3UTUBHOE, IIPEXIEC BCETO 3aKOHOAATEIbLHOE IIpa-
BO, XOTSI MCTOPUYECKM CTaTyC O(UIIMAIBHOIO IIpaBa IIOMHMO
3aKOHOJATEJIbHOTO MMeEJM: KaHOHMYECKOE IIpaBO, OOBIYHOE
MpaBo, 3KCIEPTHOE IPaBO («OTBETHl» PUMCKHUX IOPHUCTOB) U ZIp.

IIpaBo oduiManbHOE BKIIOYAET B CE0SI TaKKe IPABO MHTY-
WTUBHOE — aKCHMOMBI MHTYWTHBHOIO IIpaBa, KOTOPHIE ITOJIb3Y-
J0TCd TTOAJEPKKOM rocyagapcrBa: «B pasHBIX 4acTsIX PYCCKOIo
3aKOHOJIaTeJIbCTBA BCTPEYAIOTCS MPSIMbIE YKa3aHWsS Ha CIpa-
BEIJIMBOCTh, TOOPYIO COBECTh, KaK HAa MAacITaObl IJIsI pelIeHMUs
Pa3HBIX IIPAaBOBLIX BOIIPOCOB»

Ilpaso HeoguyuasvHoe — TPaBo, KOTOPOE HE MMEET TOMICPXK-
KU rocygapcTBa. DTO IpaBO IIpeAriojiaraeT CYIIECTBOBAaHME CO-
IUAIBHBIX KOH(MIMKTOB M Heo(UIMaTbHbBIE CIIOCOOBI MX pa3pe-
meHusd. K HeodbumanbHOMY TIpaBy OTHOCUTCS MPaBO OETCKOE,
ceMeliHOe, IJIEMEHHOE, KPECThIHCKOEe, TOPOACKOe, IPaBO Me-
IIAHCTBA, MMAPTUITHOE IIPaBoO, MPaBO IPECTYITHBIX IPYIIT U AP.

IIcuxonornueckast Teopust mpaBa IleTpaxmiikoro oxasaiia
3HAUMUTENIbHOE BIMsSHME Ha mpaBoBble B3rsiael I.JI. I'ypBuua,
I1.A. Copoxkuna, A.®. Kepenckoro, M.A. Peiicnepa u ap. B
20-¢ . XX B. TIpaBOBelI MapKCHCTCKOro Tonka M.A. PeiicHep
mucai, 4To B rpaxnaHckoM IpaBe CoBerckoli Poccum BeIpaxke-
HBl OypXya3HbIE SMOLWHU, B 3EMEJIbHOM KOAEKCE — SMOLIMH
KPECTbsIH, a B KOHCTUTYLIMU — IIposieTapckue smoruu. CBoro
aKTyaJbHOCTb TICHMXOJIOTMYEcKasi Teopus IpaBa IleTpaxxuiikoro
HE TOTepsIla U B HACTOSIIIEE BpeMs.

16.4. HopmartumsucTckas Teopus npasa
n rocynapcrtea . Kenb3eHa

I'anc Keansen (1881—1973) — aBcTpuliCKHMii IOPUCT, OC-
HOBaTeJlb TEOPUU IIPAaBOBOIO HOPMAaTUMBU3MAa, WU <«IUCTOIO
YUEHUsI O TIpaBe».

Anoxa. B nHavame XX B. CIOXUIUCH OCHOBHEIE ITPABOBBIC
KOHIIETILIMM TpaXkIaHCKOro obiiecTBa. FOpumuyeckuii MmMo3uTH-
BU3M TIPOJIOJIKal pPa3pabOTKy JIOTUKM HOPUANYECKUX KOHCT-
PYKLIMI, IPUEMOB TOJIKOBAaHMUS M IIPUMEHEHUS IIPaBOBBIX HOPM.
Hawnbonee pasBepHyTO€ M3JI0XeHHE M OOOCHOBAaHUE IOPHUIM-
YeCKMU ITO3UTUBU3M IIOJYyYMJI B HOPMATUBUCTCKOM Teopuu
I'. Kenb3eHa.
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buoepagpua. Ponuncs B Ilpare. C 1917 mo 1940 r. — mpo-
deccop Benckoro, KempHckoro, 2KeHeBCKOTO YHUBEPCHUTETOB.
C 1942 1. 1 mo xoHIa Xu3HU O0bLT TIpodeccopom KammdopHmii-
CKOTO YHHUBEPCHUTETA.

MHorue ronbl MpUHYMMAaI aKTMBHOE y4acTHE B ITOJIUTUYEC-
KOI XM3HU CBOEH CTpaHbl: paspaboran mpoekT KoHctuTylmun
ABcTpuiickoit pecniyoauku 1920 1., ObIT OTHMM M3 co3maTeneit
u cyneeit mepBoro B EBporre KoHcTUTYLIMOHHOTO cyma ABCTpUU
(1921—1929).

B 1933 r. ObL1 BBIHYXIIEH SMUTpUpoBaTh U3 ['epmanuu, crna-
casch OT HALIMCTCKOro mpecienoBaHus. Kun BHavyane B I1IBeii-
mapuu, a ¢ 1940 r. obocHoBancs B CIIA, rme momyumn rpax-
IAHCTBO.

Jlozuueckoe ocnoeanue noAUMUKO-NPABOBO2O YHEHUsL.
®dunocodnsi HEOKAHTUAHCTBA, CTOPOHHUKU KOTOPOM pasyinya-
JIM HAYKW O CYIIEM M HayKy O JOJDKHOM: IEPBBIC M3ydalau SIB-
JICHWST TIPUPOABI M OOIIECTBEHHOM XM3HU, MCXOAS M3 3aKOHOB
MPUYUHHOCTHA, BTOPbIE — HOPMATUBHBIN IMOPSIIOK YeJIOBEYEC-
kux otHomeHui. [IpaBoBeneHue Kenp3eH oTHOCWI K HayKaM O
IIOJKHOM, pacCcMaTpuBasl €ro Kak HOPMAaTUBHYIO COILIMAJIBHYIO
HayKy, 3aJaya KOTOPOi 3aKJII04aeTcs B ONMMCAHUU U ITO3HAHUU
MPaBOBBIX HOPM (IIPaBUJI AOJDKHOTO) M CO3MAaHHBIX UMW OTHO-
meHuid Mexmy moabmu. [IpaBoBegeHMe B TaKOM ITOHUMaHUK
MIPOTUBONOCTABJISIOCH Kenb3eHOM COILMOoIoruy IpaBa Kak Kay-
3JIbHOM HayKe.

Ocnoenvie pabomot: «IIpobiiemMa cyBepeHUTETAa M TEOPHS
MEXAYHApOAHOIo IipaBa», «OOIIasg TeopuUsl TIOCyaapcTBar»,
«O01IecTBO M MPUPOAA: COLIMOJIOTMYECKOE MCCeIOBaHUE»,
«ITpaBo O0BeguHeHHBIX Hanmit», «KoMMyHUCTHYECKas Teo-
pus 1paBa», «HucToe yueHue o Tmpase».

Cooepicanue noaumuko-npaeoeozo y4uenus. «4ucmomar»
npasoeoli Hayku. Kelb3eH BBICTyNaeT 3a CO3MaHME <«UHUCTOM»
MPaBOBOII HAYKM, OUMIIIEHHO OT BIMSIHUS CMEXHBIX HayK, MPe/-
METbI M3y4eHMsI KOTOPHIX TECHO CBsI3aHbI ¢ mpaBoM: «KOpucmpy-
JIEHLIMSI COBEPLICHHO HEKPUTUYHO «PaCIIUPUIACh» 3a CUET TICU-
XOJIOTMM M COLIMOJIOTUM, 3TUKU M TOJUTUYECKON TEOpHU»; OT
HMICOJIOTUYECKUX OLICHOK: «YucTas Teopust CTpeMHUTCS TPeoao-
JIETh UICOJOTMIYECKUE TEHIACHIIMM W OIMCaTh MpPaBO TaKUM, Ka-
KOBO OHO €CTbh, HE 3aHUMASICh ONPABIAHUEM WJIA KPUTHUKOM».

Ilonamue npasa. Ilpaso Kaxk CcoOB0KYNHOCMb NPABOBHIX
Hopm. Kenb3eH Tak ompenessn yHKIIMA HOPM IpaBa:
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* pezyaupyiom uenogeueckoe nosedenue. KenbzeH gomycka-
€T, YTO TaK OBUIO He Bcerma: «DTO OTHOCUTCS JIWIIb K COIM-
aJIbHBIM ITOPSIIKAM LIMBUJIM30BaHHBIX HAPOJOB, TaK KaK B JIpEB-
HUX OOlIecTBax ITOBeAeHUE XXMBOTHBIX, PACTEHMI U Jaxe
HEOAYILIEBJIEHHBIX MPEAMETOB PEryJIupoBaIoCh IPaBOIOPSII-
KOM Hapsiiy C ITOBEIEHHMEM JIIOIECI»;

* npedycmMampuearom 603MOICHOCHb NPUMEHEHUS NPUHYHC-
denus K BUHOBHBIM JIML[AM 4yepe3 IMPpUYMHEHUE UM 3J1a: «DTO
3JI0 BhIpaXaeTcsl B JIMILIEHUU XW3HU, 3M0POBbsI, CBOOOIbI, Ma-
TepUaJbHBbIX X MPOYUX OJIar, U OHO IPUYMHSIETCSI BUHOBHOMY
TakKe M MPOTUB €ro BOJIM, a IIPU HEOOXOAMMOCTU — C IIpUMe-
HeHueM GU3MYECKOM CUJIBI, T.€. IPUHYIUTEIBHOY.

Ilpaso kak uepapxus npasosvix Hopm. Kenb3eH mpemiaraer
HepapXUIecKylo KOHLENUUIo IMpapa. s Hero npaeo — 3mo
uepapxus. HOpm, B KOTOPOW JENCTBUTEILHOCTb HOPMBI KaXKIO-
IO YPOBHSI IPOMCTEKAET U3 IEHCTBUTEILHOCTH HOPMBI 0oJjiee
BBICOKOTO YPOBHS.

HawuBbiciieil U mocjaeaHeil HOPMOI MepapXuu, YCTaHABIM-
BaloOIell CCTEMHOE €IMHCTBO BCEX HOPM HAIIMOHAJIBHOTO IIpa-
Ba, SBJSIETCSI TUIOTeTHYecKast ocHoeHas Hopma (Grundnorm).
IToHsTHE OCHOBHOI HOPMBI — KJIIOYEBOE ITOHSITHUE HOPMATUBU-
cTcKkoit Teopun mpaBa Kenb3eHa. Dta HOpMa HUKEM He ycTa-
HOBJIEHA M He 3adUKCcUpoBaHa B opuaddeckux Tekcrax. OHa
MpeCcTaBiIsieT coO0M «MBICJEHHOE AONYILIeHUEe» — TpPaHCLIEH-
JIeHTaJbHO-JIOrMYeCKUi moctynar. OCHOBHass HOpMa BbIpaxa-
eTcsl CIEAYIOLIUM obpa3oM: «JoaxcHo éecmu cebs mak, KakK
npednucvieaem Koncmumyyus». be3 OCHOBHOW HOPMBI HENb3SI
YTBEPXKIATh, UTO HOpMbl Koncmumyyuu, KOTOPbIE paciooxXe-
HBI Ha CTYNEHb HUMICEe OCHOBHOU HOPMbL, TIPOU3BOIHBI OT HOP-
MbI 0o0Jiee BBICOKOTO YPOBHSI.

Chenytolast CTyIieHb U€papXun — «o00ujue Hopmbvl», yCTa-
HOBJIEHHBIE B 3aKOHOJATEJILHOM IOPSIAKE WIM ITyTeM OObIYas.

HwxHsst cTyneHb WepapXuu — peuieHus cyoei, NEeNCTBU-
TEJIbHOCTb KOTOPBIX OIPEHENISIETCS «OOIIMMI HOPMaMMt».

CoomHouernue mMencoyHapooHo20 Npasa ¢ HAUUOHAAbHBIM
npasom omodenvHbix eocyoapcme. Kellb3eH TIpU3HABAI MPUOPH-
TeT HOPM MEXIYHAapOJHOIO IIpaBa I10 OTHOILIEHWIO K HOpMam
HallMOHaJbHOro npasa. HalyMoHanbHOE NpaBo KaXIOro OT-
JIeJIbHOTO TOCyJapCTBa IOJKHO COOTBETCTBOBAThH OOLIEH HOP-
Me MeXIyHapoaHoro npapa: «OCHOBHBIE HOPMbBI Pa3IMYHbIX
HaLIMOHAJbHBIX IPaBOMNOPSIAKOB OCHOBBLIBAIOTCS Ha o0OILIei
HOpME MEXIyHapOIHOro Inpasonopsaka. .. Torma eIMHCTBEHHO
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WCTUHHAsI OCHOBHAs HOpMa, HOpMa, KOTopasl He cO3/1aeTcs Tpa-
BOBBIM TNPOIIECCOM, a IPEAIoaraeTcsl IOpUINYECKUM MbIIILIe-
HHUEM, €CTh OCHOBHAsl HOpMa MEXIyHApOIHOTO IpaBay.

Tlonsmue eocyoapcmea. Kenb3eH BBICTYIIaeT CTOPOHHUKOM
fopuduueckoeo TIomxoda K MOHUMaHUIO rocynapctBa. [ocymap-
CTBO — DTO OIpeAeJCHHbBIN Cpe3 CUCTEMbl 3aKOHOAATE/IbCTBA!

* KOHCTUTYLIMOHHOTO;

* aIMUHUCTPATUBHOTO;

* 0 CyIOYCTPOICTBE.

locymapcTBo — 3TO «OTHOCUTEIBHO IEHTPATU30BaAHHbIM
MPaBoONOPSAAOK». JIJIsl 3HaHUS O TOCYIapCTBE JOCTATOUYHO 3HA-
HUS opUIIMAIBHOTO 3aKOHOJATEbCTBA. TakmM oopazom, Keib-
3¢H OTOXIECTBIISIET TIPaBO U TOCYIapCTBO.

OngHako OH OTPHUIIAET MACI0 MPaBOBOIO IOCYyAapcTBa, I10-
CKOJIBKY Kadcdoe TOCYIapCTBO MMeEeT IpaBOIOpsiioK. Tep-
MWH <«IIPAaBOBOE TOCYIapCTBO» — 3TO IUICOHA3M (peueBOe W3-
JINIIIECTBO).

Konuenuus «uepapxudeckoro mpasonopsiaka» Kenb3eHa Bo
MHOTOM OTpa3uja IMPaBOBYIO PealbHOCTb COBPEMEHHBIX KOH-
CTUTYLIMOHHBIX TocymapcTB. «Hucrtoe yueHne o mpase» Keib-
3eHa HE OCTaJlOCh He3aMEYEHHBIM cpeau (DpaHIy3CKUX IpaBoO-
BenoB (Hampumep, Kappe ne Mannbep). «HopmatuBucrckas»
Teopust Kenb3eHa mMojyumna IIMPOKOE PaclpoCTpaHEHUWE W B
JlatuHcKoOl AMepuKe, Tle HalllJla MHOTOYMCIIEHHBIX CTOPOHHU-
KoB. BecombiM sBisieTcst Bnusinue Kenb3eHa Ha aBCTPUMCKUX
npaBoBenoB (A. Mepkib, A. Depapocc), mociaegoBaTeseii
BeHckoli mkonbl mpaBa, ocHoBaHHOI Kenb3eHom. PacnipocTpa-
HEHHasl B HacTosllee BpeMsl KOHLIETILMSI IpUMaTa MeXIyHa-
POMHOTO TIpaBa HajJ BHYTPUTOCYIAPCTBEHHBIM, IpPEACTABICH-
Hast B Tpynax Kenb3eHa, sIBJsIeTCS CYILICCTBEHHBIM BKJIAJIOM B
TEOPUIO MEXIYHAPOIHOIO ITpaBa.

16.5. Coumonormnyeckas lopucnpyaeHums
PockollayHga

Pocko IMaynn (1870—1964) — amepuKaHCKUI MMpaBOBE,
MpeACTaBUTETb COLMOJIOTMUECKOM IIKOIBI TIpaBa.

Inoxa. TlpenenentHas mpaBoBast cucrema CIIA m xoporro
pa3BuTas MpPUKIIagaHasi COLMOJIOTUS CO3Mau OJIArONPUATHYIO
cpely ISl BOCIIPUSITUSI BO3HUKIIIEH B EBporie colmomornyeckoi
IOPUCTIPYCHIIMM, MHOTOUYUC/IEHHBIE MOC/IEN0BATENM KOTOPO BHE-
CJIM 3aMETHBII BKJIa[ B pa3BUTHE MUPOBOM IOpUAMYIECKON HAYKH.
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Buoepaghua. 1o toro xak craTb IpaBOBEAOM, MOJYYWJI CTe-
neHb OakanaBpa OoraHuku (1888 r.), 3aTem cTerneHb AOKTOpa
6oranuku. CocTaBisii 60TaHMYECKYyl0 Kapty irtata Hebpacka
(1892—1903) u oOHapyXWJl peaKuil Bua rpuOOB, ITOJYyUYUB-
muii motoM Ha3BaHMe Roscopoundia. JIumb moToM cTan ropuc-
toM. B 1906 r. caenanm mokiam Iepen aMepUKaHCKOM accolua-
umeit anBokaroB: «[IpyMUMHBI HEYIOBIETBOPEHHOCTH OOILECTBA
OTIIpaBJIicHUEM MPaBOCYIWs», KOTOPBIM MPUHEC €My M3BECT-
HocTb. Ha mpotstkeHuu psiga et Obul nekaHoM [apBapiackoii
LIKOJIBI TIpaBa.

Jlozuueckoe ocnosanue npaeogozo yuenus. Ilon BiustHueM
dunocopuun mparMaT3Ma MpU3HAI HEOOXOAMMOCTh paccMart-
pUBaTh MOJIE3HOCTh, MTPAKTUYECKOE 3HAYCHUE TIpaBa IJist o0Ile-
CTBa, a HE pacCcyXaaTh O €ro uacajbHON mpupoae. Mcmbitan
BJIMUSIHME €BPOIEHCKUX MPABOBEIOB COLMOJIOTUYECKON OpUCH-
taumn — P. Mepunra, E. Dpnnxa.

Ocnoenote pabomor: «¥OpucnpyneHus», «CoBpeMeHHast
npaBoBasi Teopusi», «ColralbHOe yIpaBieHUEe MOCPEICTBOM
MpaBay.

Codepycanue npaeoesoii meopuu. IlayHn Bunen yeav npasa
B MPUMUPEHUU U TAPMOHU3ALUN CTAIKUBAIOIINXCSI MHTEPECOB.

B cBoeit pabore «CoBpemeHnHas mpaBoBast Teopus» (1940)
BBIICIIUIL MpU epYNNbl UHMEPECO8, 3aKPenasieMbiX NPAGOM:

— > nyOJIMYHBbIE MHTEpeChl (MHTEPEChl TOCYIapCTBa);

—> MHAWBUAYaIbHbIE MHTEPEChl (MHTEPEChl TUUHOCTU, WH-
Tepechl CEMbH, CYOCTAHIIMOHAJIbHBIE MHTEPECHI, K YUCITY KOTO-
PBIX OTHOCSITCSI COOCTBEHHOCTh, CBOOOIA 3aBelllaHMs, CBOOOIA
MpeANPUHUMATENIBCTBA, CBOOOIA JOTOBOPOB);

—> 00LIEeCTBEHHBIE MHTEPEChl (MHTEepechl O0IIei Mopaiu,
o011Iell 0e30ITacHOCTH, OOIIECTBEHHBIX PECYPCOB M 1IP.).

Ilpaso kax coyuanvrnasn unxcerepus. J1esIiTeTbHOCTb IOPUCTOB
0 YCTAaHOBJICHUIO PALIMOHAJILHOTO MOPSIIKA B OOILECTBE MOXKHO
YIOOO0OUTh ACSATEIbHOCTU WHXEHEPOB, MO3TOMY IPaBO — 3TO
«coyuanvras unicenepus»: «O pabore MHXEHepa CyIsT Mo ee
COOTBETCTBUIO MOCTABJICHHBIM 1IEJISIM, a4 HE TOTOMY, COOTBET-
CTBYET JIM OHA HEKOel uaecaibHOU (opMe, TIPUHSITONM B CUITY
Tpaguiuu. B oTamume oT Mpolioro Beka Mbl TAKKe ITOAXOIUM
K IeSITeJIbHOCTU IOPUCTOB, CyIei, 3aKOHoIaTeleii».

[MpaBo, Mo3BoJIsIIONIEE OCYIIECTBUTh B XXU3HU LIETb TTPUMHU-
pEHMSI U TApMOHMU3ALIMU CTAJIKUBAIOIINXCS UHTEPECOB, SIBJISICT-
CSl COUUANbHBIM UHCMPYMEHMOM, CPEICTBOM oOOecIedeHUs
BbICIICH (POPMBI COLIMAIBHOTO KOHTPOJISI HAJl JIIOJbMU.
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Eciau B amoxy aHTMYHOCTH, cpedHUX BeKoB 1 B HoBoe Bpe-
M$l COLUMaJIbHBI KOHTPOJb OCYIIECTBISJICS B OCHOBHOM IpHU
MOMOUIN PEIUTUU U MOPaAJIU, TO B XX B. 3TOT KOHTPOJIb OCY-
LIECTBJISIETCS YK€ TOCPENCTBOM TIpaBa, a <«BCE OCTaJbHbIE
BUZIbl COLIMAJIBHOTO KOHTPOJSI JACUCTBYIOT MOJ HaA30pOM U B
COOTBETCTBUHU C TpeOOBaHUSIMU MpaBa». IIpaBo — 3TO «BHICO-
KOCIelManu3upoBaHHas ¢opMa COLIMaIbHOTO KOHTPOJSI, OCY-
LIECTBJISIEMOTO HAa OCHOBE BJIACTHBIX MpPEANUCAHWM B pamMKax
Cy/IeOHOrO WM aIMUHUCTPATUBHOTO MPOLIECCA».

Tpu uzmepenus npasa. TlayHn NOHUMAET MpaBO Kak:

1) npasonopsdok, T.e. peXUM YCTaHOBJIEHHBIX OTHOIIEHUIA,
MOJIEPKMBAEMBI CUCTEMAaTUYECKUM MPUMEHEHUEM TPUHYX-
JIEHUSI CO CTOPOHBI TOCYNapCTBa;

2) COBOKYNHOCMb HOPMAMUBHO-NPABOBLIX AKMOE (3aKOHOIA-
TeJabcTBa 1ITata HeBama u T.1.);

3) npouecc omnpasnenuss npagocydust, KOTOPHIA MOXET OCy-
LIECTBASATbCA JUMOO Ha OCHOBE BTOPOrO IMOHWMAaHUs TpaBa,
MO0 CaMOCTOSITEIbHO («IOCTULIMS Oe3 IpaBa»: Cyld TBOPUT HO-
BOE IIpaBO, He Oyay4M CBSI3aH HM 3aKOHOM, HU IIPELIEAEHTOM).

IIprBEpPXKEHHOCTH Cyleil «MeXaHWYECKON IOpUCIIPYIECHIINN,
KOTOpasi MPeANOYUTAET JIOTUYECKYIO ACAYKIIMIO U3 3apaHee Oll-
pEeIEeeHHBbIX TPaBOBbIX MOHSATUI, WTHOPUPYST COBPEMEHHYIO
JIEMCTBUTEBHOCTD «MHAYCTPUAJILHOIO obliecTBa», IlayHa mpo-
TUBOIIOCTABIISIET CYNEOHBIM MpolecC — TMOKMI U YYTKMA K
MOTPEOHOCTSIM XXU3HU. 3HAYMTEIbHO CUJIbHEE, YeM aOCTpaKT-
Hble MPaBOBblE HOPMbI, Ha (pakTHUeCcKOe TOBEIeHUE JIIoAe
BO3JEUCTBYIOT CYIEWCKUE PEILICHUS, IPUHMMAEMBbIE B 3ajie Cy-
JIeOHBIX pa30upaTebCTB.

Knaccugukauus npaea. IlayHn pasadyaer:

—> «IIpaBO B KHUTIax» (3aKOHOJATEIbCTBO);

—> «IIpaBo B IEUCTBUM» (IIPABOIIOPSIAOK, CYAEOHBINM U agMu-
HUCTPATUBHBINA MTPOLIECCHI).

IIpaBoBbie B3misiabpl Pocko IlayHma cHMUCKanu eMmy peryTa-
LIMIO OJJHOTO M3 HauOoJiee aBTOPUTETHBIX IMPEACTABUTENEN CO-
nuonornyeckoi opucrnpyiaeHuuu B CIIA u moayyunyd mupo-
KOe MPU3HAHUE CPEAU aMEPUKAHCKUX CYIEH.

16.6. Peanuctuyeckas wkona npaea B CLUA

Anoxa. Peanucruueckas IIKoja MpaBa BO3HUKIA B 20-e IT.
XX B. ¥ UMeJia TOMYISIPHOCTh MEXIY IByMsSI MMPOBBIMM BO-
Hamu. Ee mosiBneHue CBSI3aHO € paclIMpeHUeEM CyIeHCKOro yc-
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MOTPEHUS U C MPEACTABIEHUEM O TOM, YTO 3aKOH — 3TO He 00-
Jiee KaKk Marepual, IMPeaOoCTaBICHHBIA B PaClOPSIKEHUE CYICH.
OueBUIHBIM ObLT Takke (baKT JIOTMYECKON HEeOompeneeHHOCTH
MPELEeIEHTOB, YTO MO3BOJISIO CyAbsIM HaxomuUTb OOOCHOBaHUE
IJIS IPOTUBOTOJIOXHbBIX PEIICHUMA.

Cooepicanue npaeoeoii meopuu <«peaaucmoe». lllxona
MPaBOBOTO peaju3Ma — 3TO TEOPETUUYECKAsT OMIMO3ULIMS ILKOJe
IOpUMYECKOTO MO3UTUBU3MA.

ITpencraBuTENSIM 1IKOJIBI IOPUINYECKOTO TTO3UTUBU3MA TIPU-
cylle MOHMMATh MPaBO KakK 3aKOHOAATEIbCTBO, KOTOPOE COCTO-
WUT U3 OOIIMX MpaBuj, a cyleOHble pelleHrus Kak Ipenckasye-
Mbl€ PE3YJIbTaThl MPUMEHEHUS 3aKOHONATENbCTBA B CYJIE.

ITpencraBuTeny MIKOJAbI MPABOBOTO peaiMi3Ma CKEeNTUYECKU
OTHOCSTCSL K «<HOpMaM Ha Oymare». IIpaBo /UIsl HUX COCTOUT He
U3 mpaBui (3aKOH W IIpeleAeHT — 3TO Bceraa MnpaBuiia), a
MpeacTaB/seT CODOIA:

—> desimeabHOCM®b JINIL TIO pa3pelieHnI0 KOHQIUKTOB;

—> peuwieHuss Cyaei M IPYTMX aAMHUHUCTPATOPOB IO KOHK-
PETHBIM JIeJIaM. ;

Jloeuueckoe ocHosanue npasogoeo yuenus. <«PealnucToB»
WHTEpPECyeT OMXEBUOPUCTCKMIA (IMOBEIEHUYECKUIA) ITOAXOH K
npaBy. [1oaToMy OHU TMEPEHOCAT LEHTP MPaBOBbIX MCCJIEA0BA-
HUI Ha W3YYeHHE TOBEOEHUS CyOell M OPYrux HOJKHOCTHBIX
JIAL aIMUHUCTpAaTUBHOTO anmnapara. CoriacHo Teopuu OUXEBU-
opu3Ma IIOBeJeHME YeJIoBeKa €CTh COBOKYIMHOCTb peakKluid
opraHv3ma Ha pas3IpaxuTesau BHelllHel cpenbl. OHM paccyxaa-
10T 10 aHanoeuu: «4YTo Takoe MeauuuHa?» DTO NeSATebHOCTD
Bpaya, KOTOPBIA JIEUUT OOJIbHOrO. AHAJOTMYHBIM 00pa3oM #pa-
60, €CIIM OHO IPETEHIYET Ha COLIMalbHBIA 3(GhEKT, TOJKHO
paccMaTpuBaThCs Kak desimeabHOCMb AUy, KOTOpash Harpapie-
Ha Ha pa3pelleHre KOH(IMKTOB.

Paznmuuator dea eapuanma npasoeoeo peasuzma:

1) ymepenHsiit peanusm (Kapn JlneBennH);

2) xpaiiHuii peanusM (Ixxepom DPpaHK).

JInesemun Kapa Hukepcon (1893—1962) — amepukaHc-
KU IpaBoOBe, UCIIbITAN Ha cebe BausHue uaeir Pocko IMayHna.
bru1 pykoBoauTeneM IpoekTa mo cosgaHuio ExumHooOpa3Horo
toproBoro koaekca CIITA. ABTop paboT Mo COLMOJIOTHMM TIpaBa,
a TakXke MO OpraHM3alvMy aaBOKaTypbl U MpodecCUuOHATbHOM
OTBETCTBEHHOCTU aJIBOKATOB.

Ocnosnute pabomoi: «OpucnpyaeHIvs: peaiu3M B TEOPUU
1 Ha TpaKkTuKe», «HeMHoro peannsma o peaimsmMer.
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Codeporcanue noaumuro-npaeoeozo y4enus. JlneBenuH
MPU3HAET HAJIMYKe HOPM IpaBa («OyMaXXHBIX HOpM», Comep:Ka-
IIMXCSl B 3aKOHAX M TpeleneHTax), HO. CYUTAET, UTO CYJ MOXET
MIPUHUMATh WX BO BHUMaHUE WM UTHOPMPOBATh. YBEPEHHOCTU
HOpMa TIpaBa He JaerT.

JlneBenmH CBOMMII IMTOHUMAaHHE TIpaBa K MPaBOIPUMEHHTEb-
HOM JeATEeIbHOCTU U €€ pe3yabTaraM: «IlelCTBUSI, OTHOCSIINE-
cs K cdepe CIopoB, SBsIIOTCA cdepoit mpaBa. U moau, KoTo-
pbIe OCYIIECTBJISIOT 3TO ACHCTBHE, HAIPUMED CYIbH, IIepUdHI,
KJIEPKH, TIOPEMIITUKYN WIA aaBOKATHI, SBISIOTCS O(GUIIMATbHbI-
MM BBIpa3UTEISIMU TipaBa. To, 9TO 3TH opULIMATbHBIE JINIA Pe-
IIal0T B OTHOILIEHUH CIIOPOB, M €CTh, IT0 MOEMy MHEHHIO, CaMO
IpaBo».

®panK Ixepom (1889—1957) — aMepuKaHCKUIA IOPHCT, C
1940 r. 6b11 cymbeit AnennsimonHoro cyna CIITA BToporo ok-

pyra.
Jloeuueckoe ocnoseanue npasoeo2o y4eHus: CIUIaB TICUXO-
noruu, ¢wiocopuu mparmMaTMMa U COLMOJOTHU, — Yepe3

MNpU3MY CYIEHCKOro OMbITA.

Ocnoenasn paboma: «I1paBo 1 COBpeMEHHOE CO3HAHUE».

Cooepxcanue npaeoeoeo yuenus. CBOIO KOHIEMILUIO Xa-
paKTepu3oBal KaK <«KOHCTPYKTMBHBIM CKENTHIIU3M». JLIst
®psoHKa XapaKTepeH «CKEICHC II0 OTHOUIEHMIO K gaxmam»,
KOTOpble OyleT YYWUTHIBATh CyAbsl MPU PACCMOTPEHUU [efia:
«10Ka3aTeJbCTBAMU CJIy>KAaT YCTHBIE U NPOMUBOpeUUEble NOKA-
3aHUSA, YTO W TIPOMCXOAUT B OOJIBIIMHCTBE CYAEOHBIX IMpPOIIEC-
coB». ®paHK MMeET B BUAY TOKa3aHUs cBUmeTeneil. CBUIETENN,
KaK M BCe JIIOY, CKJIOHHBI 3a0JIyXIaThCs: «4acTo OIIMbaloTcs B
OTHOIIEHWU TOTO, YTO OHW BMIEIM W CIbIIAIN, JUOO B CBOMX
BOCIIOMMHAHUSIX 00 YBUIEHHOM, J1M0O B MepecKase CBOMX BOC-
NOMMHAHMI Ha CyIe».

Tlcuxonoeuueckue nopmpemot cyovu u npucsicHoix. Cynps,
KakK U TPUCSIXKHBINA, MOTYT UMETh IMPENB3Thle MHEHUSI, 3a4ac-
Tylo 6ecco3HaTe/ibHble, HE U3BECTHbIE UM CaMUM.

DTU NpeaB3sTble MHEHUS MOTYT ObITh B OTHOLIEHUU aJBO-
KaTa WiIX B OTHOIIIEHWM OMHON U3 CTOPOH Ipoliecca.

OHM MOTYT HOCUTb XapaKTep pacoOBOr0 WU PEIUTMO3HOTO
HEeTIpUATHS.

Y OpUCSIKHBIX U cyleld MOIYT ObITb OeCCO3HATENbHBIE CHM-
MaTUX M aHTUIIATUU TI0 OTHOIIEHUIO:

—> K XEeHIIUHAM (He3aMyXHHMM, PbDKUM WM OpIOHETKAM);

—> MYXYMHAM C HU3KUM TOJIOCOM;
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—> TeM, KTO B 04YKax € TOJICTBIMU CTEKJIaMu;

—>TeM, y KOrO HEPBHbI THK.

Cynps peliaeT KOHKPETHOE JIeJI0 HE Ha OCHOBE IPABOBbIX
HOPM WM APYIUX JOTMYECKUX NOBOIOB, & HA OCHOBE UHTYU-
LIMU, CUMIIATUU WIA aHTUIIATUM, UPPALMOHAJIbHBIX UMITYJIbCOB,
T.e. ()aKTOPOB <«IJIyOMHHOM IICHUXOJOTHI».

Cchuika Ha HOpMY — 3TO JIMIIb JaHb MUA(OIOTUYECKHUM IIe-
peXUTKaM O IIpaBe KaK CTaOWJIbHOM HOPMATHMBHOI CHCTeEME U
JleJlaeTcsl OHa YXXe Tocjie TOro, Kak pelieHue (hakKTUYeCKH COo-
3pesio B cO3HaHUU cyapu. [Toatomy:

—> MpaBO MOXET BapbUPOBAThCS B 3aBUCMMOCTH OT JIMYHOC-
TW CyIbU, KOTOPOMY BbINAJ] CiIydyail pelarsb Aeo;

—> MpaBo BcerJa HOCUT OTTEHOK HEOTNpeaeeHHOCTH.

Hoean Dpsuka: «COBEPLICHHO B3POCIbIA IOPUCT», KOTOPbIA
HE HYXJaeTcsl B aBTOPUTETE U KYJbTUBUPYET KOHCTPYKTUBHOE
COMHEHMe, TTIOMOTalollee eMy pa3BUBaTh MPAaBO B COOTBETCTBUU
¢ TpeOOBaHUSIMU Pa3BUBAIOIIEICS LIMBUIM3ALINY.

Knaccugpuxayus npasa. ®psHK paznudacT:

* IEMCTBUTENBHOE MPABO, MO KOTOPbIM MOHMMAETCS COCTO-
sIBIIIEECSI CyleOHOe pelleHue;

* BEPOSITHOE TPaBo, T.€. MperojaraeMoe cynebHoe peleHue.

«PeanucTel» mokaszanu, 4TO CyAeOHBIN IIPOLIECC YacTO SIBJISI-
eTcsl CyOBeKTMBHBIM UM HEIpEeNcKa3yeMbIM, W MOAYEPKHYJIU Or-
PaHUYEHHOCTh MPABOBbIX HOPM B KaueCTBE CPEACTB, OJHO3HAY-
HBIM 00pa3oM OMpEIeNsIONIMX CyAe0HOe pelleHuE.

16.7. HeoTomMmucTtckasa Teopus npasa
Xaka Maputena

Kax Maputen (1882—1973) — dpaHIy3cKUil peauruos-
Hblit putocod, MpeacTaBUTEb HEOTOMUCTCKOI TeOpUU Tpasa’.

Anoxa. JIBe mupoBbie BoiiHbL. Co3maHue MeXKTYHApOIHBIX
MHCTUTYTOB, MPU3BaHHBIX 3alUTUTH IpaBa 4enoBeka (OOH,
Bceobmias geximapauus npaB deoBeka 1 1p.). Bce aTo o0ycno-
BWJIO oOpauleHue KaToiauyeckoro ¢uiaocoda MaputeHa K mpo-
OyieMe mpaB YeIOoBeKa.

Buoepaghusa. Pomwncss B IpoOTECTAHTCKOM CeMbe, HO 3aTeM
npuHsan karonudectBo. B 1899 r. moctynun B CopOoHHYy, Tae
u3ydyajJ €CcTeCTBO3HaHue u ¢uiocopuio. B yHuBepcureTcKue

' HeoromMmsMm (Heo + TOMH3M) — OT UMEHHM XpUCTHaHCKoro Teosyora XIII

®ombr (Thomas) AKBHUHCKOTO.
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rofbl yBiaeKalcs (bMIOCODCKUMU TEOPUSIMU: XPUCTUAHCKUM
cornanmu3mom IlII. Tlerm, matyntuBuamom A. beprcona, penu-
ruo3HbiMu uaesimu JI. biya, monm BaustHuem Kotoporo B 1906 T.
MPUHST KaTojnyeckoe BepoucnoBeganue. Kuura dombl Ak-
BUHCKOro «CyMMa TeoJIOTMM», NMpoYMTaHHas MapuUTeHOM B
1910 r., mpousBesa MmepeBOpPOT B €ro CO3HAHWU. MHOTME TOombl
MapuTteH MOCBSITWII IIPENONaBaTeIbCKOM U TOJUTUIECKON Jesi-
TEIbHOCTU: YUTAJ JIEKIIMU He TOJbKO Bo DpaHIUM, HO U B
CIIA, Aurmuu, Kaname. C 1940 mo 1945 r. — mpodeccop
IMpuncronckoro n KoayMOuiickoro yHMBEpCUTETOB. 3aTeM B
TeueHUe HEeCKOJIbKUX JieT — mocon ®panuum B Batnkane. B
1948—1960 r. — BHOBB B [IpuHcTOHCKOM yHUBepcuteTe. Chir-
pall BaXHYIO POJIb B Ipollecce OOHOBICHUs (DpaHIy3CKOTO Ka-
tommuuama. Ymep B Tynyse (Opannusa) B 1973 1.

Jlocuueckoe ocnosanue noaumuxo-npaeoeozo yuenus. Ilpa-
BoBoe ydyeHue Pombl AKBUHCKOrO U GWIocobCKUE Yy4eHUS
XX B. (3K3ucTeHHManM3M U Ap.). Beaen 3a @omoit AKBUHCKUM
MaputeH cumTa, 4TO €CTECTBEHHOE MPAaBO BOCXOMUT K BEYHOMY
6oxecTBeHHOMY 3akoHy (lex aeterna), KOTOpPBIN SIBJISIETCSI MIe-
aJbHBIM PALlOHAIBHBIM IIAHOM YIIPABJICHUSI MUPOM, 3aMBICIIOM
Bora, KoTopoMy MOTYMHEHO BCE TO, YTO HEOOXECTBEHHO, HO CO-
[JJACHO KOTOPOMY MBICIISILIEE CYIIECTBO HECPABHUMO BEIIIIE, YeM
npyrue 0oxbpu co3HaHud: «EcTrecTBeHHOE MpaBO €CTb 3aKOH
JIAIIB TIOTOMY, YTO OHO CONPHYACTHO BeyHOMY 3aKOHY».

Ocnosnbie pabompi: «I[1paBa detoBeKa M €CTECTBEHHBIN 3a-
KoH», «YenoBek M rocygapcrBo», «MopanbHasg bunocodus»,
«MHTeTpalbHBI TYMaHHU3M».

Coodepaucanue noaumurxo-npasogozo yuenus. llonsmue ec-
mecmeeHH020 npaea u npobaemvl e2o no3uanus. MaputeH TIo-
CTaBUJI Mepel coOoi 1eJib — BIKUCATh BOIPOC O €CTECTBEHHOM
MpaBe B COBpPeMEHHYIO I Hero (pmrocodckyro MbICTb XX B.,
onupasich Ha MpaBoBOe yueHUe Katoindeckoro ¢umocoda XIII B.
®oMbl AKBUHCKOTO.

MaputeH DMCTAaHLIMPYETCS OT MOHUMAHUSI €CTECTBEHHOTO
MpaBa IIKOJIAMU:

—> IOPUANYECKOTO TTO3UTHUBM3MA. JIJI TIpeACcTaBUTENIeit 3TOM
mwKonbl (. OCTUH M p.) eCTeCTBEHHOE TPaBo MPeaCTaBIIsIeT-
cs TUIIb Memagpopoii;

—> PaLMOHAIMCTUYECKOTO eCTECTBEHHOTO TipaBa. [1ist mipej-
cTaBUTeNel 3Toi Kokl (HaunHas ¢ I'. [polms) ecTecTBeHHOE
MpaBO — 3TO pedsbHOCMb, OTKPBITasl IJIS CBOETO MOHUMAHMSI
YEJIOBEYECKUM Pa3yMOM.
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MapurteH paccMaTpUBaeT €CTECTBEHHOE IMPaBO C OHTOJIOTH-
YECKOM U THOCEOJIOTMYECKOI TOUEK 3peHUs.

C oumonoeuyeckoil TOUKU 3pEHUS] €CTECTBEHHOE IpaBoO —
5TO TpaBUJia YeIOBEYECKOTo MOBEIECHUsI, KOTOphle 00yCIoBIIe-
HbI OJAMHAKOBOW 4YeJIOBEUECKOM MPUPOIOM U COBMECTUMEI C
Heil. PackpbIBasi MOHSATHE 4YeI0BEUYECKON TTPpUPOALI, MapuTeH
yrBepxkaall: «YeloBeK ecTh CYIIECTBO, HAAEJICHHOE PasyMOM»;
«MMeEET LIeJIN, KOTOphble ¢ HeOOXOAMMOCTbIO COOTBETCTBYIOT €r0
CYIIHOCTHOM KOHCTUTYLUU W KOTOPbIE OJWHAKOBBI JJISI BCEX».

EcrecTBeHHOE TMpaBoO 0GECIeYMBAET HOpMaabHoe (GHYHKIIO-
HUpPOBaHUE YelloBeuecKoro poaa. Bce MHorooGpasme TpaBui
€CTEeCTBEHHOTO IIpaBa COOTBETCTBYET 68ceM MOPAJbHBIM 3aKO-
HaM (He TOJIBKO MCXOOHBIM M OCHOBOITOJIATAIOIINM, HO U MaJjo-
3HAYUTEbHBIM, HE TOJBKO OCO3HABaeMBIM ceiiyac, HO U TeM,
KOTOPEBIE JIIOAW OCO3HAIOT B OTHAJIEHHOM OYIyIleM).

MapuTeH BHOCUT BJIEMEHTHI HEOIpEeNeICHHOCTH U OUHA-
MWYHOCTH B TTIOHMMaHUE €CTeCTBEHHOTO IMpaBa, MOCKOJbKY He-
BO3MOXHO JaTh BCEOOBEMITIONIYIO XapaKTEPUCTUKY CYIIHOCTH
yesIoBeKa: «AHTesl, KOTOPbIii CBOMM aHTeJbCKUM CITOCOOOM IT0-
3HAJI ObI YeJO0BEYECKYIO CYLIHOCTb U BCE BO3MOXHBIE CUTYALIMK
YeJIOBEUECKOro CYLISCTBOBAHMS, 3HAN ObI M €CTECTBEHHOE PaBO
B €r0 GECKOHEUHOCTU U MPOTSKEHHOCTU. MBI He 3HaeM» .

EctrecTBeHHOE TpaBO C eHoceonocu4eckoli TOUKUA 3pEeHUS
npeAcTaBisgeTcss MapuTeHy MO3HaBaeMbIM, XOTsSI OHO He SIBJISI-
€TCSl TIPABOM TTHCAHBIM.

Tpamuius NMOHUMATh €CTECTBEHHBINA 3aKOH KaK HEeNnUCAHbLIl
3GKOH BOCXOOMT COMIACHO MapuTeHy K aHTMYHOCTHU, a UMEH-
HO, K repouHe Tpareguu Codokiia AHTUTOHE, KOTOpasl TI0X0po-
HUWJIa CBOETO Opara BONpeKU TMpuKasy Lapst KpeoHra: «AHTHTO-
Ha, KOoTopas OCO3HaBalla, UTO, MPEeCTyIas YeJOBeUeCKUil 3aKOH
M Hecs 3a 3TO Kapy, OHa MOMUYUHSIETCS BHICIIEMY MOBEJICHUIO,
HETMMCAHbIM U HETPEIOXHBIM 3aKOHAM, SIBJISIETCSI BEUHOM Tepo-
WHEW eCTEeCTBEHHOrO TpaBa, MOCKOJBKY, KaK OHa TOBOPUT, 3TOT
HEMMCaHbI 3aKOH He OBUI CO3IaH A00pPOil BoJeil BYepallHETO
WA CETOMHSIIHErO THS».

CyluecTBOBaHUE HEMUCAHOTO €CTECTBEHHOTO 3aKOHA IpU-
3HABAJIM TaKXe Tpeueckue Guiocodbl, puMcKUe cTouku u Lu-

! Takoro pona noaxon K NOHMMAHMIO CYLIHOCTH HETOBEKA ¥ eCTECTBEHHOTO
npaBad COOTBETCTBYET iHI0CcOopHH IKIHCTEHLHANIHIME, COTTIaCHO KOTOpOil cymie-
CTBOBAHHE YEIOBEKA NPeAILECTBYET ero CYIIHOCTH.
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nepoH, anocron Ilasen, AsryctuH, ®oma AKBUHCKMIA, ['pornii
u ap. B atom psaay Meicaurteneit MapuTeH oco00 BBIACISET
®omy AKBUHCKOTO, MPpU3HABas TOT (GaKT, UYTO «OH OIUH MOCTUT
CyThb Jiefia B 1LIEJOCTHOM U TIOC/IEAOBATEIbBHOM YYEHUU, KOTO-
poe, K CoXaJleHUI0, ObUIO c(hOPMYJIUPOBAHO TOCPEACTBOM He-
JIOCTATOYHO YETKUX TEPMUHOB».

Hermicanast (popMa ecTeCTBEHHOTO 3aKOHA CO3MaeT CYLIECTBEH-
HYIO CJIOKHOCTb B €r0 IMO3HaHWMU. MapuTeH CUMTaeT HEBO3MOX-
HBIM allpMOPHO M BO BCEX aCMEKTax OINpPEIe/IUTh «HOPMbI Uesio-
BEUECKOTO TTOBEACHUST TTOCPEICTBOM JICKPETOB, KOTOphIE, KaK CUM-
Tajoch npeanvcadbl [Tpupomoit u PazymMomM, HO B IeiCTBUTETLHO-
¢t chOPMYJIMPOBAHBI ITPOU3BOJILHO W UCKYCCTBEHHOY.

Takoit moaxom, CBSI3aHHBIA ¢ MCKYCCTBEHHON CHCTeMaTHh3a-
LHMell M palMOHAIMCTUYECKON IMepepaboTKOoil eCTeCTBEHHOTO
MpaBa, BIepBbIe BcTpeuaeTcsl B Tpymaax I'yro I'pomusi, Bo Bpemst
MPUILIECTBUS «MAaTEMAaTUYECKOTIO MBIIUICHUS». JlefiCTBUTEIb-
HO, MaTeMaTUYCCKUMM aKCHMOMAaMM TIPEICTABJISIOTCS IMpaBUiIa
€CTeCTBEHHOTO MpaBa, copMyaupoBaHHbIe ['poryieM: Bo3aep-
XHUCh OT TIPUCBOCHUS YYXKOTO MMYIIECTBA, BEPHU HE3aKOHHO
yIepKMUBaeMyIO Belllb U T.II.

MaputeH KpUTUYECKU OTHOCUTCSI K PallMOHAIMCTUYECKOM
LLIKOJIE €CTECTBEHHOro mpaBa: «...UejoBeueckuii pasym He OT-
KpbIBaeT TMPEINUCAHNsI eCTECTBEHHOTO IpaBa B aOCTPaKTHOU U
TeopeTUIecKoil opMe, B BHIE IOCICIOBATEIILHOCTA T€OMETPU-
YyecKUx TeopeM. bojiee TOro, oH He OTKpBIBaeT MX MOCPEICTBOM
JIOTUYECKOTO BBIBOJA, T.€. IyTeM PaLIMOHAJIBHOIO MO3HAHUSI».

I[ToHMMaHKMe eCTeCTBEHHOIO IIpaBa Ha YpOBHE CaMOOYEBUII-
HOTO TIPUHIIWAIIA — <«3TO 3HAHUE O TOM, YTO MbI JOJDKHBI -
J1aTh 100po 1 n3berarth 31a». Ho 3T0 IUIh OCHOBHOW TTPUHLIMAII
€CTeCTBEHHOIO TIpaBa, a HE CaMO €CTeCTBEHHOE IpaBo, MO-
CKOJIBKY OHO <«SIBJII€T CO0O0il COBOKYITHOCTb Bellleii, KOTOphIE
cJeayeT U KOTOpble He CJIEeOyeT JesiaTh, UTO BBITEKAET U3 HETO
¢ HeoOxomuMocThlo. To, 4TO B ompenesicHUM STUX Belleil BO3-
MOXHa J1to0ast oIIMOKa U JI000e MCKaXKEeHUE, O3HA4yaeT JIUIIb,
YTO HAIllM IJIa3a CJICTbl, Hallla Tpupoaa rpyda U OecKOHeYHOe
MHOXECTBO CJIyJ4ailHOCTeld MOXET MCKAa3UTh Hallle CYXICHME.
MOoOHTEeHb eXMIHO 3aMETUJI, YTO Cpely HEKOTOPBLIX HAPOIOB WH-
LIECT ¥ BOPOBCTBO CUMTAJIVCh JOOPOIETEbHBIMUA TTOCTYITKAMMU.
IMackanst aTo 1okupoBano. Bce aT0 He JAoKa3bpIBaeT HUYETO
MMPOTHUBOpEYAIETO0 eCTeCTBEHHOMY IIpaBy, — He 0OoJiee, 4eM
ommMbKa B CIIOXXEHMHM IOKAa3bIBaeT YTO-JIMOO TMPOTHBOpEUallee
apudMeTnke ...».
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Kaxk ke Torma mo3HaTh €CTECTBEHHOE IIPaBO, KOTOPOE MMEET
JIMIIb HemMcaHyo ¢dopMy? MapureH, ciaeaysl pacCyXKICHUSIM
®oMbl AKBUHCKOTO O €CTECTBEHHOM IIpaBe, CUMTAET, YTO eCTe-
CTBEHHOE IIPaBO MO3HAETCS Yepe3 CKIOHHOCTU YEJOBEYECKOM
OpUPOIbI, KOTOPbIE M HAIPABISIOT YEJIOBEYECKUUN pasyM K
OCO3HAHMIO MpeanucaHuil ectecTBeHHoro npasa'. Iloatomy
€CTECTBEHHOE MpaBO HE MO3HAETCS MOCPEACTBOM ITOHITUN W
JIOTMYECKUX YMO3AKJIIOYEHUI, OHO ITO3HAETCS JIUIIb Yepe3 KOH-
FeHUATBbHOCTD : «...3TO HESICHOE, HECUCTEMAaTUUECKOe, KU3HEH-
HOE€ TI03HAHME IOCPEACTBOM COINPUYACTHOCTU IIPUPOAEC WIHU
KOHT€HUAJIbHOCTH, KOIJa MHTEJUIEKT, YTOOBbI BHIHECTU CYXKIIEHUE,
MPUCTYIIMBAECTCS K BHYTPEHHEU MeJOIWM, KOTOPYIO CO3Mal0T B
CcyObeKTe BUOPHPYIOIIME CTPYHBI BEUHBIX YCTPEMJICHUII».

st TOro 4ro0bl MO3HATh €CTECTBEHHOE IPaBO HEOOXOMUMO
MOIKJTIOYMTD:

—> MOpaJIbHOE CO3HaHUE NOOPOAETEIbHOTO YeJI0BEKa;

—> MMCTUYECKOE CO3HAHUE CO3epLIaTEN;

—>MO3TUYECKOE CO3HAHUE XyNOXKHHUKA.

Bce ati Buabl co3HaHMS TTO3BOJISIIOT MapuTteHy chopMyim-
pOBaTh JUHaAMUYeCKUe CXeMbl eCIecm8eHH020 npasa™:

* JIIOAW JOJDKHBI XXUTh BMECTE, MOMYMHSISCH PSAYy MpaBuUl U
3aIpeLICHUN;

* JIMIIUTh XU3HU 4YeJoBeKa — ropasno 0oJiee CEepbe3HO,
yeM yOUTh KaKoe-JI1M0O KMBOTHOE;

* «CeMelHasg rpyIlmna A0/KHA MOAYMHATBCS HEKUM YCTaHOB-
JICHHBIM 0Opa3liaM TMOBEACHMS»;

* CEeKCyaJbHbI€ OTHOIIEHMS JODKHBI OBITh MOMTYMHEHBI OII-
peIeNeHHBIM OTPpaHUYECHUSIM;

* «MBI 00s13aHBI BUIEeTh HeBummumoe».

DT AMHAMMYECKHME CXEMbl €CTECTBEHHOIO IIpaBa MCTOPU-
YeCKHU TMPOSBWINCH U MPOMOJIKAIOT MIPOSIBISITECS B pa3HOOOpa3-
HBbIX U OTHOCUTEJIbHBIX ITpaBUJIaX IMOBEACHUS, «B KOTOPBIX pa-
3yM BCE€X HApOJOB 3€MJIM BbIPA3WJ CBOE 3HAHWE BaKHEUIIMX
ACMEKTOB €CTECTBEHHOTO ITpaBa».

' doma AKBUHCKHUI TMOjiaraji, 4to K «eCTeCTBEHHOMY 3aKOHY OTHOCHMTCSI BCE
TO, K YeMy YEJOBEK MMEET MPUPOIHYIO CKIIOHHOCTb>.

’ KOHTeHUaTbHOCTh — COBMAieHUe 110 AyXy WIM MO 00pa3y MBICIEii.

* JlaHHbIE aHTPOIIOIOTMYECKON HAYKM TMOATBEPXIAIT YHUBEPCATbHOCTh €C-
TECTBEHHOTO IpaBa, €CJIM MO HUM MOHUMATh «OCHOBHbIE TMHAMMYECKHE CXEMbL

€CTECTBEHHOTO IIpaBa».
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MaputeH yka3biBaeT Ha (PakT pa3BUTHUSI KaK CaMOTO ecTe-
CTBEHHOTO IIpaBa, TaK W HAIIIero 3HAHUS O €CTECTBEHHOM IIpaBe
B pa3jauyHbIe 3M0XU: «TaK, HampuMmep, B 3MOXYy APEBHOCTU U
CpenHeBEeKOBbSI B €CTECTBEHHOM IIpaBe B OOJIBIIIE Mepe yie-
JISIIOCh BHUMaHUE O0SI3aHHOCTSIM YeJIOBeKa, HEXEIU €ro mpa-
BaMm. OrmpenesieHHOE NOCTHXKEHME (BEIMKOE TOCTIDKEHUE, pa3y-
meetcst) XVIII croneTuss cocTossio B OCBEIIEHWM TOTO, 4TO
€CTeCTBEHHOE INPaBO TpeOyeT TakKe ITpaB 4YeIOBEKay.

B XX B., Mo MHeHMI0 MapuTeHa, «MCTUHHas M BCEOOBEM-
JIoIIasi Teopus JOJDKHA oOpallaTh BHUMaHWE KaK Ha IIpaBa,
TakK ¥ Ha 00S3aHHOCTM 4eJIOBeKa, KOTOphIe 3aKiIovaeT B cebe
€CTeCTBEHHOE IIpaBO».

Hrak ecrecTBeHHOE IPaBO C TOYKU 3PEHUSI:

* OHMOAO2UHECKOU — 3TO TO, YTO TpeOyeTcs ISl HOpMallb-
HOI'O Y€JI0OBEYECKOro CYIIECTBOBAHUS,

* eHOceon02U4eckoil — 3TO He KOHIENTYyaJIbHO IT03HAHHOE
€CTeCTBEHHOE IIpaBO, a JIMIIb AWHAMUYECKHE CXEMbl €CTe-
CTBEHHOI'O IIpaBa, KOTOpPBIE IOCTUTAIOTCS dYepe3 OIIyIIeHUE
CYITHOCTHBIX CKJIOHHOCTEM OBITHSI YesIoBeKa.

Teopus npae uenogexa. MaputeH pelraet Ipo0aeMy MpaB dye-
JIOBEKa C OMNOpOI Ha TEOPHUIO €CTECTBEHHOro IipaBa. [IpaBa ue-
JIOBEKa BBITEKAIOT M3 €CTECTBEHHOIO IIpaBa: «Oiaromapsi ecTe-
CTBEHHOMY 3aKOHY YeJIOBeuecKasl JIMYHOCTh MMEET IIpaBO OBITh
yBaxkaeMoli, ObITb CyOBEKTOM ITpaBa U 00JadaTh MpaBaMM».

ITo mHeHuio MapureHa, IIKoja IPUINIECKOro MO3UTHBU3MA
«beccuabHa O0OCHOBATh CYIIECTBOBAHUE IIpaB, KOTOPHIMHU €CTe-
CTBEHHBIM O0pa3oM 00JIamacT YeJIOBEK, MpPaB MEPBUYHBIX M BBIC-
IIMX II0 OTHOIICHMUIO K IMMCAaHOMY 3aKOHOMATEJILCTBY U K COIJIa-
IIEHUSIM MEXIY ITPaBUTEIbCTBAMM, IIPAB, KOTOPBIE IpaXkIaHCKOe
OOIIIECTBO MOJDKHO HE IapoBaTh YeJI0BEKy, HO IIPU3HABATh U YT-
BEepKIaTh B KaUueCTBE YHUBEPCAJIBHO IIEHHBIX M KOTOpHIE HMKA-
Kasi O0IIeCTBeHHAs] HeOOXOMMMOCTh HE MOXET 3aCTaBUTh Hac OT-
MEHUTH WIM UTHOPUPOBATH XOTS OBl HA MTHOBEHME».

IIpobrema pazsumus npae uenosexka. «Crapble» IIpaBa CO-
MIPOTUBIISIIOTCSI TIOSIBJIGHUIO «HOBBIX» IIPaB. «B 4eJIOBEYECKOM
HWCTOPUM HU OZHO «HOBOE IIpaBO» (S MMEIO B BUIY — HU OTHO
IIpaBoO, KOTOpOe 00Ilee caMOCO3HAaHME BHOBb OCO3HABajIO) pe-
aJlbHO He ObLIO MpU3HAHO 0e3 O0OpbObI 1 Oe3 MPeoJOJeHUS XKe-
CTKOTO TIPOTHUBOCTOSIHUSI HEKOTOPBIX «CTapbIX IIPaB».

Tak ObLTO C TIpaBOM Ha CHpaBeMINBYIO 3apabOTHYIO IUIATY,
KOTOpPO€ BO3HMKIIO B IIpoliecce OOPHOBI C YK€ CYIIECTBYIOII-
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MM IIpaBaMM: IPaBOM Ha CBOOOMIY ITOTrOBOPOB M IIPaBOM YacT-
HOI COOCTBEHHOCTH.

MaputeH yyacTBOBajl B pa3paboTke Bceobieil nexknapauuu
npaB yenoBeka 1948 r. OH cuwmrai, yto 51a Hekmapalns ocTaB-
JISET MECTO KakK JUISl «CTapbIX», TaK U IJISI «HOBBIX» (COLM-
aJIbHBIX, SKOHOMWYECKUX, KYJIBTYPHBIX) IIPaB.

MapuTeH npenioXmI KiaccupuKaluio IIpaB yejioBeKa, pas-
JIeJIUB WX Ha TPU TPYIIIIBL:

* IIpaBa MHOVBUA;

* IIpaBa IpaxIaHWHA;

* MpaBa TPYASIIETocs.

Ilpasa undusuda — >T0 Takue IpaBa 4eIOoBeKa, KOTOpHIE
0e3yCJIOBHO COOTBETCTBYIOT €CTECTBEHHOMY 3aKOHYy, OHM a0Co-
JIIOTHO Heomuyicoaemul:

—> IIpaBO Ha XW3Hb;

—> IIpaBO Ha CTPEMJICHHUE K CUHACTHIO,

—> IIpaBO Ha PEJIMTUO3HYIO CBOOOMY.

Ilouemy 3T mpaBa abcoaomHo Heomuyxucoaemovl! MaputeH
TaK OTBEYaeT Ha 3TOT BOIIPOC: 3TU IIpaBa OCHOBAHBI «HA YEJIO-
BEUECKOM MpUpoIe, KOTOPYIO, KOHEYHO Xe, HA ONMH YeJIOBEK
HE MOXET YTPaTUTh».

Ilpasa epaxncoanuna — 3TO TaKue IIpaBa 4YeJIOBEKa, KOTO-
pble BBHITEKAIOT M3 IIO3UTUBHOTO IIpaBa;

—> TIpaBo 00bEAMHEHMS B IOJIMTUIECKIUE TTAPTUM;

—>n30UpaTeIbHOE IIPaBo.

Ilpasa mpyodsaweeocs — 3TO TakuWe IpaBa 4YeJIOBeKa, KOTO-
pble CAHKIIMOHMPOBAHbI IIO3UTUBHBIM IIPAaBOM IIpU ITOJTHOM CO-
OTBETCTBUM MX PEKOMEHIAIIMSIM €CTECTBEHHOIrO 3aKOHa, o0Jia-
JIaHWe STUMHU MpaBaMU €CTECTBEHHO MPUCYIIE JIIOISIM:

—> TIpaBO Ha TPV,

—> IIpaBo Ha 00BEAMHEHNE B IIPO(PCOIO3HI;

—> TIpaBO Ha CIPABEIIMBYIO 3apaOOTHYIO IUIATy M JIp.

®unocodust mpaB yenoBeKa, pa3BuTast GpaHIy3CKUM (DUITO-
cooM, — OINMH M3 3HAYMMBIX WAEHHBIX MCTOYHMKOB Bceol-
el aeknapanuu IpaB 4yeioBeka (1948), B pa3paboTke KOTO-
poit MapuTeH NpUHUMAJI HEITOCPEACTBEHHOE yJacTHe.

®unocodust KyabTypbl MapuTeHa TONy4Ynia IpU3HaHWE Ha
II BatnkanckoM cobope. ITaBen VI B cBoeit sHIMKIMKe «O
nporpecce HapomoB» (1967) cchlmaeTcs Ha paboThl MapuTeHa.

®unocodust mpaBa U NpaB YejoBeKa MapuTeHa — BO3pPOXK-
JIeHe TEOPUM €CTECTBEHHOTO IpaBa B XX B.
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