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BBenenue

1. B Ttekcre nexumit ykaseiBaerca “TTIK”, “crares I['TIK”, pa3zmen
[TIK” 6e3 ykazaHusi JNEUCTBYIOWIMNA Ha JeHb Hanucanus Jekiui “TTIK
PCOCP”, tak kak nsmenenue B nanHou yactu ['1IK, T.e. ykazanue nHa I'TIK
P® moxer mpouszoiitu B 0060t MoMmeHT, a caM ['TIK octanercs mpexHuM,
yka3biBaTh k€ yxke ceduac “I'TIK PD” HeT mpaBOBBIX OCHOBAaHWM, TaK Kak
ATOTO HET B 3aKOHE.

2. Texkctol crateid I'TIK He BOCIpPOU3BOAATCS B KOHTEKCTE JICKIIUM 3a
VCKJIIOUCHUEM OTJACJIBHBIX CIIOBOCOYETAHMM, TAaK KaKk B OTOM HET
HEOOXOIMMOCTH, JIEKTOP HMX MOXET IMPOYECTh MO KOACKCY WM Hau3yCTh,
IJIaBHOE YKa3aTb HOMEP CTAaTbH KOJEKCA.

3. B Tekcre neKkuuii UMEITCS CCBIIKM HA NMEPUOAUYECKHUE KYPHAIbI U3
KOTOPBIX B3SIThl TMPHUMEPHI, MHEHHUS aBTOPOB CTaTEW, KPATKO OHHU YXKE
U3JIOKEHBI B TEKCTE JICKIMH, a Il MOAPOOHOTO H3JIO0XKEHUS JIEKTOP WU
CTyACHTBl MOTYT O3HAKOMHUTBCS CaMOCTOSITEJIbHO, HO JUIS YCBOCHUS
Marepuaja CTyAeHTaM JOCTaTOYHO 3HaTh CyTh IPUMEpPA, KOTOPAsI U3JI0KEHA.

4. CocTaBuTeNb JICKUMA HE CUATAJ HYXKHBIM H3JIaratb OT “a” no “a
K&Kl TYHKT MpOrpaMMbl Kypca, TaK Kak 3TO Helelecoo0pa3Ho, Tak
HaIllpuMep, TaKUue€ BOIPOCHI KAK “BBI3BIBHOE MTPOU3BOJICTBO MPAKTUYECKH HE
MMEET MPUMEHEHHUS Ha MPAKTHKE, CTYJEHTHl MOTYT O3HAKOMHUTBCS C HUM IO
y4eOHUKY U KOJEKCYy, a HamboJjee BakKHbIC CIOPHBIE BOMPOCHI, HAIIPUMED,
CYIIHOCTh aJMHUHUCTPATUBHOIO ITPOM3BOACTBA W TEHACHLUU Pa3BUTUSA
OCBEIICHBI B XOJ€ JEKIUWA, 00palieH0 BHUMaHUE Ha T€ MOMEHTHI, KOTOPbIE
OOBIYHO YCKOJIb3aIOT OT BHHUMAHHS OOYYalOIIUXCsl, HAPUMEp, IMOJIOKEHUE
IIPOKYPOpa B MPOLECCE, OTIOKEHUE JI€1a U T.II.

5. O0beM JeKIuil B 3aBUCUMOCTH OT TEMBI Pa3lMyeH, TaK CylneOHOe
paz0upaTesnbCTBO - 3TO LIEHTpalIbHAs TeMa Kypca, TaK Kak MpeIIIeCTBYIOIINE
CTaAMM HMEIOT CBOEH 3ajadyeil MOATrOTOBKY CYAEOHOro 3acelaHus, B
Cy1e0HOM 3acCelaHUU Pa3peIlaeTCs CIop, BhISICHAETCS UCTUHA, pELIEHUE Cy1a
- OCHOBHOM JIOKYMEHT CYJIOITPOU3BOJICTBA.

HcnonHutenbHOE TPOU3BOJICTBO - JAKOTCA OTIPAaBHBIE MOMEHTHI
WHCTUTYTA TpaBa, MOAPOOHOE H3ydYeHHE MO 3aKoHy “O0 HCIOTHUTEIBHOM
pou3BoACTBE” ( IPU HAIMYUU BPEMEHU OYJIET U3JI05KEHO Ha JIEKITUH).



1. IlepeyeHb OCHOBHBIX T€M M NMOATEM

1.1 Tema 1. Cyneo6Hoe pa3doupaTejbCTBO

CynebHoe pa30upaTenbCTBO, MHBIMHM CJIOBaMHU CyJeOHOE 3acelaHue -
KyJbMHUHAIMOHHBI MOMEHT JJisi YYaCTHUKOB JieJla, KaK CTOPOH, TaK H
TPETbUX JIUL, IPOLECC YCTAHOBICHUSI OOCTOSITENILCTB /1€, BBISICHEHUS! CYyTH
Cropa, UMEHHO TpHU CyJeOHOM pa30upaTesbCTBE YYaCTHUKH MPOIECCa MOTYT
JI0Ka3aTh CBOIO MPABOTY, MO3UIMIO TI0 JIeNy, IPU Cy/1IeOHOM pa30upaTenbCTBE
yCTaHaBJIMBAETCS MCTHHA, KOTOpas BOIUIOLIAETCS B peUIeHUE cyha.
[Tonasinsroniee OOJNBIIMHCTBO A€ MPOXOAUT 3Ty CTAAUIO MpOoIEecca.

[Topsimok cynebHoro pazbuparenbctBa periaamentupyercs [TIK. Tlpu
TOM HOPMBI, PETYJIUPYIOIINE TMOPSIOK MPOBEACHUs CyAeOHOro 3acemaHus
MOHO pa3/ielITh HAa JIB€ T'PYMIbI: MEepBasi - OTHOCAILIMECS K pealu3aluu
npaB U 00s3aHHOCTEM Y4YaCTHMKOB Ipolliecca, B TOM YHUCIE W K IpaBaMm u
00s3aHHOCTSIM cocTaBa cyaa, Hampumep, ¢t 166 I'TIK permamentupyer
MOPSAZOK a4l OOBSICHEHUH, JIMIIaMU. y4acTBYylOmuUMHU B Aene u ct 155 T'TIK
00S3BIBACT CyJl Pa3bsICHUTh yYaCTHUKaM Jejia IIpaBa U 00A3aHHOCTH; BTOpas
rpyIIa: HOPMbI, PErNIAMEHTHPYIOLIUE MPOLEAYpY 3acelaHus, HapuMmep, CT
150 I'TIK rnacur: “npencenarenbCTBYIONIUN OTKPBHIBAET CyneOHOE 3aceTaHue
U OOBSBIIACT KaKoe Jalo MOJJEKHUT paccMorpenuro”, cr. 148 T'TIK roBoput
00 3THKe, YBOKEHUU K CYIly ‘“BC€ MPHUCYTCTBYIOIINE B 3ajI€ BCTAIOT MIPU BXOJIE
B 3aJ cyaei”.

NmenHno B xone cyaeOHOro pas0uparenbcTBa Hauboyiee IOJTHO
peanu3yloTCsi U 3aMETHO OCYIIECTBIISIOTCS NPUHLUIIBI T'PAXKIAHCKOTO
CyJIONIPOU3BOICTBA: MPHUHIUI TJIACHOCTH, TaK KaK CyaeOHbIE 3aceqaHusi, 3a
HEKOTOPBIMU HCKIIFOUCHHSIMHU, KOTOpPbIE YCTAaHOBJIEHBI 3aKOHOM, WJIM KOTJa
CyJl TPU3HAET 3TO HEOOXOAUMBIM, MPOXOJAT HE 3aKPBITO, a OTKPHITO,
Clel0BaTeNbHO, B 3ajJ€ MOTYyT MPUCYTCTBOBAaTh KaK JIMIA, HMEIOLIUE
OTHOILIEHUE K JENy, UX POJACTBEHHHKHU, 3HAKOMbBIC, COCIYXKHUBIIbI, TaK W
COBEPILEHHO IOCTOPOHHUE (CTyJEHTaM KaK pa3 HE MEIIAeT I0CelaTh
cyneOHble 3acelaHusi), NPUHIUI PYCCKOTO U HAMOHAIBHOIO S3bIKA.
HeGomnpioe orcTyruieHne 1mo moBOAY S3bIKa: CYJIONPOM3BOJICTBO BENETCS B
OCHOBHOM Ha PYCCKOM s3bIke. Pycckuii si3pik corsiacHo cT 10 3akona PCOCP
“O sa3pikax HapoaoB PCDOCP”, ¢ nocineayonuMi U3MEHEHUSIMU SIBISETCS
rOCyJIapCTBEHHBIM, B TO >K€ BpeMs CeroiHs Ha Teppuropun Poccum, B
COOTBETCTBUHM C KOHCTUTYIHMSIMHU PECHyOIMK (PYHKIIMU TOCYJIapCTBEHHOTO
A3bIKa BO3JIOKEHBI HAa TPU C JIMIIHUM JECSATKA HAIMOHAJBHBIX SI3BIKOB, IJE
PYCCKHIl sI3BIK TaK ke cuutaerca rocyaapctBeHHbIM. CormacHo ct 8 I'TIK,
CYJIOITPOU3BOJICTBO MOXKET BECTHUCh Ha SI3bIKE OOJBIIMHCTBA HacelieHusd. B
CyleOHOM 3acelaHMM Yy4YacTBYyeT mepeBomuuK. Cpa3y IMocie OTKPBITHS
CyneOHOTO pa30upaTenbCcTBa M MPOBEPKH SIBKM yYACTBYIOIIUX B JIEJI€ JIHII,
NpelCeNaTeNbCTBYIOIMIMM 10 €Ny  pa3bsACHAET  NEPEBOAYUKY  €ro
00s13aHHOCTH, U TIpeayNpexaaeT ero o0 orBercTtBeHHOCTH 10 ¢T 307 YK PO
3a 3aBEIOMO JIOKHBII TMEpPeBOA, NMPH ATOM NEPEBOJYUK OCBOOOXKIAETCA OT



YIOJIOBHOW OTBETCTBEHHOCTH, €CIU JIOOPOBOJIBHO B XOJ€ CyJIeOHOro
3acelaHusl 10 BBIHECEHMSI pPEUICHHUs CyJa 3asBUT O JIOKHOCTU JAHHBIX UM
MOKa3aHU B TOpsAKE TepeBoja. Y MepeBOAYMKa 3a0upaercsl MOJIIMUCKA O
TOM, YTO OH MPEIYNPEeXIACH W JEeJIaeTCs 3alucCh B MPOTOKOJIE CYIeOHOro
3acenaHusl. BO3MOXXHO, Kak MHE KaXeTcs, €IIe JO0 OTKPBITUS CyAeOHOTO
3acelaHus, OTACIbHON MPOUEAYpOi, B (hopme ompeneneHus: 0 NpUBICUCHUN
NEpPeBOIYMKA K Y4YacCTUIO B JIEJI€ U OTACJIbHBIM IPOTOKOJIOM OQPOPMIISTH
pPa3bACHEHMs TMEPEBOAYMKY €ro OOs3aHHOCTEH, a B CyneOHOM 3acelaHHuH
MIPOBEPSATH JIUILIb €0 SIBKY KaK BCEX YYACTHUKOB IIpOIECCa , HO 3TOT BapUaHT
MEHEE SKOHOMUYEH.

N KoHEUHO, TaKOW MPHUHIMII, COCTA3ATEIBHOCTh TPAXKIAHCKOTO
mpoliecca, HErjJe HE MpOTISAbIBACT TaK SAPKO, KaK B XOJe CyaeOHOTO
pa3OuparenbCcTBa, UCTEI] JA€T CBOM OOBACHEHUS MO eIy, OTBETYUK CBOH,
CTOPOHBI 3aJal0T BOMIPOCHI, CTaBST BOIMPOCHI MEpe]] dKCIEPTaMu, 3asiBISIOT
XOJAaTalCTBa U T.II.

Kpome toro, st cyneOHOro 3acenanusi ACHCTBYIOT CBOM IPHUHIIUIIHI,
CBOMCTBEHHBIE UMEHHO ISl 3TOU CTaJIMU IPAXKIAHCKOTO IIpoLEecca.

I. YctHOCTh cyaebHOro paszOupaTenbCTBa, 3aKIOYACTCS B TOM, YTO
BBICTYTAIOT TEpe]] CyIOM, Hal0T OOBSCHEHUS W MOKa3aHUA B CJIOBECHOMU
ycTHOM (Qopme. JlokazaTenbcTBa B CyneOHOM 3aceJaHUU I10JIBEpraroTcs
YCTHOMY  OOCYXXJIEHHMIO M  HUCCIeIOBaHUIO. JIOKyMEHTBI,  KOTOpHBIE
NPEACTABISAIOTCS CYyly, OIVIAIIAIOTCS, TE€, KOTOPBIE YK€ HaxXOAsITCS B JIETE,
TaK)Ke OTJIAIIAIOTCs, KaK MO0 MHUIIMATUBE Cy/Ja, TaK M MO MPOChOE CTOPOH,
YYaCTHUKOB Tpoliecca. 3aKIIYEHUsl CIENHAINCTOB, MPOKYpopa, NarTCsi B
ycTHOM dopme. [IpoTokonupoBanue mporiecca, 3ace/laHus 3aKperisieT (PaKThl
U TpolleCCyalIbHbIE JEUCTBUS HMEBIIME MECTO, TEM CaMbiM OOJEr4aroT
MPOBEPKY BBIIIECTOAIIUMU CyJaMH, BBIHECEHHOTO MO Jeiy peuienus. To, 4to
B HQ/I30PHOM MHCTAHIIMK U B KACCAIIMOHHOW MPOTOKOJ HE BEAETCS, TaK 3TO U3
SKOHOMUM CYAONPOU3BOJACTBA, M OJHOBPEMEHHO TIOBBIIIACT 3HAYCHUE
MPUHIIUAIA YCTHOCTH.

2.1IpuHIUN HEMOCPEACTBEHHOCTH 3aKJIIOYAeTCs B OOS3aHHOCTH CYJEH,
paccMaTpHBAIOIIUX JI€]0. JIMYHO HCCIEAOBAaTh B Cy/AeOHOM 3acelaHUM BcCe
JI0Ka3aTeIbCTBAa M 3aciyliaTh OOBSICHEHHsS BceX Jull, cBuieTeneid. dakThl,
KOTOPBIMHU pacroJjiaraeT KTOo-JIM00 U3 COCTaBa CyJa, MOJydeHHbIE UMH BHE
cyneOHOTo 3acenanus (Tejenepenaya, KHUTa, pasroBOp U T.I1.) HE MOTYT OBITh
MOJIOKEHBI B OCHOBY PEIICHHsS, U €CIIM OHU HE WCCIIENIO0BAIUCH B CyJAcOHOM
pazOupaTenbCcTBe, KpOME TOro 3Ta HH(POPMUPOBAHHOCTH MOXKET CIY>KHUTh
OCHOBaHUEM K OTBOJly WieHa cyjaa. Tak Kak, Bce OT Hayaja 0 KOHIA JOJKHO
OBITh KCCIICIOBAHO HEMOCPEJICTBEHHO CYyNbEil, TO CIEI0BaTEIbHO, IPHU
JUTUTENBHBIX Mpolieccax, BO3MOXKHO BBIOBITHE OJHOTO U3 CYyJEH, TO mpolece
HauuHaeTcss 3aHoBO. MHctuTtyT cyaeOHbix mnopyuenuid (50-51 TITIK)
HE3HAYUTEJIBHO SBJISIETCS OTXOAOM OT MPHUHIMIA HEMOCPEICTBEHHOCTH, HO
9TO UCKJIIOUCHHE UMEET MECTO JIMIIb TOT/a, KOorja COOMpaHue CaMUM CYJIOM
JIOKa3aTeIbCTB HEBO3MOXKHO WJIM 3aTPyJHUTEIBHO, BCErJa IO JIaHHOMY
MOBOAY CYAbEH, CYJIOM BBIHOCUTCS MOTHUBHPOBAHHOE ONPEACIICHUE, U
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cymectByeT onpeneneHunlii ['TIK, mopsmok BBITOTHEHUS TaKUX MOPYYEHUH,
Ipu 3TOM HMMEET Ba)XHOE 3HAUEHHE, YTO CyJIeOHOe MopyueHue (3TO yaile
BCEr0 O JIONPOCE CBUAETENSA, O JOMNpPOCE CTOPOHBI) BEAETCS CYJIbEW,
IPOTOKOJIMPYETCS, U 3TOT MPOTOKOJ B 00513aTE€ILHOM MOPSIAKE OIIAIIAETCS B
X0/l CyAeOHOro pa3duparesibcTBa, MHAYE, OH HE MOXET OBITh IMOJOXKEH B
OCHOBY PEILICHHUS.

3.HenpepsIBHOCTD Mpoiiecca BhIPAXKAETCS B TOM, YTO JEJI0 JOJKHO ObITh
PaccCMOTPEHO OT Hayalia JI0 KOHIIa B OJIHOM CyZ€OHOM 3aceaHuy, BKItoUas U
BBIHECEHHME DPEIICHUsI WK ompeneneHusd. HenpepblBHOCTH Ipolecca Urpaer
OonblIy0 poib A1 (GOPMUPOBAHUS MHEHHUS IO JAENy, COCPEIOTOUYEHHOCTU
CyJa Ha Marepuainax jena (CyAbu 3HAKT, YTO YK€ YCTAHOBJIIEHO TI0CTOBEPHO,
YTO emie TpeOyeTcs BBISICHUTBH, KOTO JIOMPOCHUTH), TaK K€ ATO BAXKHO W IS
CaMUX  YYacCTHUKOB  IIpollecca, BCE  JIOJDKHO  OBITh  KOMIIAKTHO,
MOCJIeIOBATENIbHO U CKaTo. Tak, ecnu B X0/ie CyleOHbIX MPEHUM BAPYT CY.
YCTaHOBUT, YTO HEOOXOAWMO BBISICHUTH €IIe KaKHe-TO OOCTOSITEThCTBA IO
Jeny, TO CyI BBIHOCUT 00 3TOM oOlpeaelieHne “0 BO300OHOBICHHUH
paccMOTpeHusl Jefla 1O CYLIECTBY , [IeI0 B 3TOM K€ IpoIecce
“paccMarpuBaeTcs’, a 3aTeéM IPEHUs CTOPOH M 3aKIOYEHHE IPOKypopa
npoucxoniar B obmem mnopsanke. Ilo oOmiemy mnpaBwiny pemnieHue cynaa
BBIHOCHUTCSI HETOCPEACTBEHHO Iocie pa3zbuparenbctBa. Ho BO3MOXHO B
nopsizike ct. 203 I'TIK, BeIHECEHHE UL BBOJHOW M PE30JIIOTUBHOM YacTeil, a
COCTABJICHHE ITOJIHOI'O PELICHHs B TEYEHHE TPEX AHEH. DTO CBSA3aHO C TEM,
YTO MO CJIOKHBIM U OOBEMHBIM JIeJIaM JIJIsi COCTABIICHUS PEIICHUS TpeOyeTcs
MHOTO BpemeHu. Ilpu »sToM cyn oOBsBIsAET, KOTrAa MOXKHO Oynaer
O3HAaKOMUTbHCS C MOJHBIM pelieHreM cyaa. M 6e3ycioBHO, HE MOXKET ObITh
TaK, YTO B PE30JIFIOTUBHOM YaCTH PELIEHUs CyZa, OIIAIIEHHOTO 10 OKOHYaHUH
CyneOHOTO pa30upaTenbCcTBa M MOCIE COCTaBICHUS MOTUBHPOBOYHOTO OBLIN
Obl pacxoxxaeHus. Henb3s MOHMMATh HENMPEPBIBHOCTH Mpouecca adCyplIHO -
“BOIIUIA B 3aJ1 U MOKA HE PACCMOTPAT HE BBIMAYT , KOHEUYHO, CY]l B IpaBe, a
MHOTJIa 3TO MPOCTO HEOOXOJIMMO, OOBSBUTH MEPEPHIB HA HECKOIBKO MHUHYT
(00en, HEOONBIION OTHABIX), HA JEHb (OKOHYaHHWE pabOThI CyJa, HOYHOE
Bpemsi: 22-6), BBIXOAHBICE M TMpa3gHUYHbIE AHU. [JlaBHOE, 4YTO B TakKue
NEepEPBIBBI CyJ HE MOXET paccMaTpUBaTh HUKAKUE NIpyTrHe nena. ['naBHoe
OTJIMYUE OT OTJIOXKEHHMs JIeja TO, UTO MpHU NEepephiBe Cy/1e0HOe 3aceIaHne He
3aKpbIBaeTCs, a OOBABISIETCS BpeMs IMepepbiBa, Mocie IMepephiBa CyaeOHOe
3acejaHue JOJDKHO OBbITh MPOJODKEHO B TOM € COCTaBe CyJlia, a €cliu
IPOUCXOAUT 3aMEHa, TO TOJBKO CEKpeTaps, 1 00 3TOM Jielaercs OTMETKa B
IPOTOKOJE M pPa3bsCHAETCA MpPaBO OTBOAA CEKpEeTapro, XOJ Jela
IIPOJOJIKAETCS, @ HE HAUMHAETCS 3aHOBO.

ColntofieHre BceX BBINIE HA3BAaHHBIX MPUHIIMIIOB U PE3yIbTaTUBHOCTD
CyaeOHOro pa30uparenbcTBa, HaIpsMylo, 3aBUCAT oT
peicenaTeNbCTBYIOIIEr0 Mo Jeny. B cyae mnepBoil HMHCTaHIMU POJIb
IpeiceNaTeNbCTBYIOIIEr0  BBINOJMHSAET CcyAbs. He3aBucumo OT  TOrO,
€IMHOJIMYHO OH PAacCMaTPHUBAET JIE€J0 MM KOJUIETHANbHO (T.€. C y4acTHEM
HapoOJHBIX 3acenareineil). B cymax JOpyrux UWHCTaHIMH —  poJib
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PEACEAATENbCTBYIOMIETO 10  JACNY BBINOJIHAECT OOWH W3 CyAeH, B
3aBUCHMOCTH OT cocraBa cyzna.llomHomouns mnpencenaTenbCTBYIOMIETO
OTHOCATCA KaK K MOPSIKY CyJleOHOTO 3acelaHus: OH OTKPBIBAET 3acelaHue,
PYKOBOJMT €r0 XOJOM, SIBJISIETCS TapaHTOM COOIIOJEHUS MOPAJIKA, MOXKET
cIenaTb NPEAYNPEKACHUE JUIly, HapyLIMBIIEMY MOPSAAOK 3acelaHus,
BO30YJUTHh YTOJOBHOE JEJIO, 3aKPhIBACT 3acelaHue, Ha3HA4yaeT NaTy HOBOTO
pa3OupaTesbcTBa, TaK W MOJHOMOYHS 1O YCTAHOBJICHHUIO HMCTHUHBI O JIETy:
Cyll JOJDKEH OOBSICHUTH KaKue JI0Ka3aTelbCTBA CTOPOHAM HEOOXOIUMO ellle
NpeICTaBUTh, B OTHOIIEHWU Kakux (AKTOB CBUICTENM JODKHBI JaTh
IIOKA3aHUs, a 3TO JEJNAeT MUMEHHO IPEICENaTeNbCTBYIONIMN B IpoLecce, U
IIOJIHOMOYHSI, KOTOPBIE HEPA3phIBHO CBS3aHBl C MPEALIECTBYIOIIUMH I10
COONIOACHUIO TMpaB  yYaCTHUKOB Ipoliecca  MpeiceNaTesbCTBYIOLIHIA
pa3bsACHAET MpaBa U OOSI3aHHOCTH, PA3BSCHAET IOCIEACTBHUS COBEPILICHHUS
WM HE COBEpUICHHs MpoLeccyalnbHbIX neuctBuil. [IpencenarenbcTByrommin
no Jeny, Kak JIMUIO 3HAaKOMOE € MaTepuajlaMd Jejla pelaer Bompoc 00
YCTPaHEHUH W3 XOJa CyIeOHOro pa3z0upareinbCTBa TOrO, YTO HE HMEET
3HAYEHUE JJIs JIeJla; Ha HEM JIeKUT W BocHHTaTeNbHas (QyHKUUS CyneOHOTo
npouecca. OT ponu MpeaceaaTeNbCTBYIOIEro Mo ey, B OoJbluel mepe,
3aBUCHUT BII€UATICHUE OT BCEro Impolecca. Tak HaumOosblllee BHUMAHUE -
(60%), ra3eThl yACNIAIOT U3YYEHHIO CyA€OHBIX MPOIECCOB, JIUXO 3aKPYyUYCHHbIE
CIOKETBhI, Jy JIM CTOPOH B CyAE€OHBIX 3acelaHusiX, a ecld Yy Jena
NOJUTHYECKAass OKpacka, Y4YacTBYIOT M3BECTHbIe (aMUIMHM, TO HHTEPEC
JIBOMHOM.

“Kak mpaBuio, Bce ApKUE KPACKHU, COYHBIE SIUTETHI, SMOLIMOHAIbHbIC
o0pa3bl JTOCTAIOTCS MPECTYMHUKAM W MX JKEPTBaM, MCTIIAM U OTBETYHKAM,
CBhIIIMKaM M ajaBokaTaM. Ha cyzaen kpacok yxe He xBaTaeT. B pesynbprare B
nyOJUKaLMIX MPECChl Cybs, OTPaKIE€HHBIA OT “IPOYMX CMEPTHBIX CBOUM
BBICOKUM  CTaTyCOM U  OCOOBIM  TIOJIO)KEHHEM, H300paxkaercsi B
JENEPCOHATU3UPOBAHHON W CTEPEOTUNHM3UPOBAHHOW  (QopMe -  Kak
UCIIOJIHUTENh  COIMAIBHOW pOJIM, 4YacThb O€3JIMKON TIOCyAapCTBEHHOM
MAaIlMHbI, “‘mITamIyromei” npuroBopel. Tak, npumepHo, B 40% u3zyueHHOU
npecchl He YIIOMUHAIACh Jaxe (aMUius CyJbH, MPeIcelaTelbCTBYIOIIETO Ha
mpolecce, HE TOBOps yXKe O Kakux-Iu0o APYruX €ro HHAMBHUAYaJIbHBIX
xapakrepuctukax. “Cyn pemnun’, “cyn ckazaia’ - BOT 4acTO U BCE, 4TO
TOBOPSAT O CJIOXHOM OTBETCTBEHHOW paboTe Cyled IKypHAIUCTHI,
npucyTcTBytomue Ha nporeccax’” (Poccuiickas tocturius Ne 10/98r ctp 52,
Kpo3, “Cynebnas Biaacts B 3epkaje npeccol’). [To3Bomo cebe 3aMeTUTh, 4TO
dammwinsg Cyapu M He 00s3aTelibHa, MPaBOCYAHE MEHbBIIE BCEro JIOJIKHO
3aBUCETh OT KOHKPETHOI'O CyZbH, BOT KOTJA, YTO OJMH CYIbs, YTO COTHSA
JIPYTUX BbIHECTH Obl aHAJIOTUYHOE pPELIeHHE, BOT 3TO KakK pa3 TO, UTO HaM U
HY’KHO, CTaOWJIbHOCTh PELICHUS, €IMHAsl NMPAKTHKA, €IWHOE MOHWMAHHE U
TpakTOBKa 3akoHa. Jla)ke MaHTUA - OfHA IS CyJAed MYXYMH U SKEHILIMH,
dbeMuaa CyauT ¢ 3aKPBITBIMU IJ1a3aMH, SMOLMU HE BIMSIOT HAa CYTh pELICHUS,
TONBKO 3akoH. [[ns myOnuku BaxHa (abyna nena, AJisl CHEHUATHCTOB
IIPaBOBOM acCMeKT, TPYAHOCTH K€ paboThl Cy el Uit CyJel U TOCCTPYKTYP, OT
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KOTOPBIX  3aBHUCHUT MX pabora  (cHaOxeHue, Kaapel M T.I.,
IPaBOOXPAHUTENbHbIE OpraHbl). (OJHAKO, MPeACEeNaTeNbCTBYIOIUNA HE
JTOJDKeH OBbITh  JIeCoTOM B 3aje  cyaa. Tak MojaenbHbIl  KOACKC
Amepukanckoil Accouuanuu FOpuctoB, TpeOyeT OT Cy/ibU “ObITh TEPIUMBIM,
CIAEp’KaHHBIM, BEXJIMBBIM IO OTHOIIEHHUIO K CTOPOHAM, MPHUCSKHBIM,
CBUJETENSM, aJBOKAaTaM, NPEICTaBUTENSAM CTOPOH M JIPYTUM JIMLAM, C
KOTOPBIMU CYJIbsl CTAJIKMBAeTCA B XOJ€ BeleHus jaena’. ViMeer 3HaueHue u
BHEIIHOCTh Cyabu. Hemopobaromiee NoBeEHUE CybU MOXET IPOSBUTHCS B
YHU3UTEIIBHOM BBICKa3bIBAHUM WM JEHCTBUSIX B OTHOLIEHUM YYaCTHHKOB
nporecca, B JEMOHCTpAallUd HEIOBEpHUS CBUACTENSIM, B HEOOOCHOBAHHBIX
yIrpo3ax MCIHOJIb30BaTh CBOM MOJHOMOYMSA. He AOMmyCTUMBI BBICKa3bIBaHHUS

99 ¢¢ 29 ¢

THUIA: “BbI JDKETE”, ““HE TOBOPUTE YEyXU ', “‘Balll aiBOKAT HUYETO HE 3HAET U
T.A., 9 Bac W3roHA0 W3 3ama’, ‘a0  mTpadyw”’.  OmHako,
npeAceAaTeIbCTBYIOIUM IEUCTBUTEILHO MOXET YAAIUTh U3 3ajla CYyJa,
BBEIHECTH OTPEJEIICHUE O HAJOKEHUU mTpada, OCTAHOBUTH JIUI0, KOTJa OHO
TOBOPUT HE MO CYIIECTBY, IJaBHOE, 4TOO BCE OSTU JACHCTBUS HE ObLIU
NpeAB3sATHl W ClIeIOBaii  OOBEKTUBHO, CIEpBa HapylIeHHWE TMOpsaKa
3acellaHus, a 3aTeM CaHKUUsA MPEeJCeNaTeNbCTBYIOEI0 U COOMI0AAIOCH
IIPaBUJIO COPA3MEPHOCTH.

Tak B mpucsre cyapu 3HauuTcA: “TOPKECTBEHHO KISIHYCh YECTHO M
JT0OPOCOBECTHO HCIOJHATH CBOM OOS3aHHOCTH, OCYIIECTBIATH MPABOCYAHE,
MOYUHSACH TOJIBKO 3aKOHY, OBITh OSCIIPUCTPACTHBIM U CIIPaBEUIMBBIM, KaK
BEJIAT MHE JIOJIT CyAbU U MOsi coBecTh cT 8 3akoHa PD “O craryce cyzaeit B
P®”. Xots npsiMoil CTaTbU HET, HO 3TO CJIEAYET U3 CMbICIA 3aKOHA, YTO CYAbs
HE JIOJDKeH TO3BOJIATH  CBOEMY  II€pCOHANly, pabOTHHKaM  Cyja
JEMOHCTPUPOBATh NPENyOeKI€HNsT PACOBOr0, HALIMOHAJIBLHOT O, BO3PACTHOIO,
npaBoBOro (B CMBICIE TO3UIIMM CTOPOHBI MO Jeny) xapakrepa. Ho
TpeOOBaHMS TIPEICEIATENHCTBYIOMIETO JOJKHBI BBITIOTHATHCS YYaCTHUKAMHU
mpolecca, BKJIOYas M OPOKypopa, M ajBokara, u cekperaps. s
obecrieueHus1 MOpsJIKa B 3aJie CyJa BBEJACH UHCTUTYT CYACOHBIX MPUCTABOB.
Opnnako, eciay Jula CYMTAIOT, YTO MPEACEAATEeNbCTBYIONMN HE MpaB, TO OH
MOXET cjenaTb 00 3TOM 3asBJICHUE, YCTHO WJIM MHUCbMEHHO U 00 3TOM
JIENAeTCsl OTMETKA B IIPOTOKOJIE M BOIIPOC PEIIAETCS BCEM COCTABOM Cy[a, a
€CJIM CyAbsl €IMHOJUYHO PACCMATPUBAET JEJ0, TO CY/Ibsl BCE PaBHO JIOJKEH
pa3pelIUuTh BO3HUKIIEE MPOTUBOPEYUE, TO JHU IIyTeM OTMEHBI, paHee
BBIHECEHHOTO MM  pELIEHUs BOMpOca, TO JU MyTEM MOATBEPKICHUS,
HaIpuMep, Cybs CIyIIAeT AEJI0 €AUHOINYHO, 3 OTBETYHK BCE BPEMS TOBOPUT
HE 10 CYIIECTBY, CyAbsl JCJIAET €My 3aMe4yaHue, a OH BO3PAKAET U MPOCUT
3aHECTH B NPOTOKOJ, CYJbsS BTOPUYHO JE€IaeT 3aME€UaHHUE OTBETUUKY U
MPOCUT €r0 TOBOPUTH MO CYLIECTBY, MU MOXKET €0 JUIIUTH CIOBA.



Yacmu cyoebnozo pazoupamenvcmea

[TogroroButenbHast - CyJ pellaeT BOMPOCHl paz0upaTebCcTBa Aejia Ipu
JAHHOM COCTaBe CyJa, pa3OuparenbCcTBa Jeja MPU HMEBIIEH MECTO SIBKE
YYaCTHUKOB MPOIECCa, pACCMOTPEHUE Jejia JaHHBIM CYJIOM WU OTJIOKEHUE
(HO OTJIOKEHHE MOXKET IOCJIeAOBaTh M TOCJE IPYTMX YacTed CcyaeOHOro
pazouparenbCcTBa).

UccnenoBarenbckas - CCIe0BaHUE OOCTOSITEIILCTB Jea.

CyneOHble IpeHUs 1 3aKII0UCHHUE MPOKYpOpa - pa3HbIC YacTU

[TocTaHoBIIeHNE U OTTIAIIICHUE PEIICHUS

IoaroroBuTeabHAast 4acTh ¢/3.

Eme mo BeIxoma cyaa B 3aj, CEKpeTaph C/3 JIOJDKEH BBISICHUTH KTO U3
YYaCTHUKOB TIPOIIECCa SIBHJIICS.

B HazHaueHHOE BpeMs COCTaB CyJa BEIXOJIUT B 3aJ1, JIUIA, YIACTBYIOIIIHE
B JIeTIC HAXONATCS B 3aji€ Cy/a, KOTOPBIA BCET/Ia OTKPHIT, BO BpeMs pabOThI
cyna.

[IpencenaTenbCTBYIOMMI 1O /€Ny OTKpBIBAE€T CyJeOHOE 3acelaHue u
OOBSIBISICT KaKoe JeJ0 MOJJIEHKHUT pa3OuparenbCTBY, HAPUMED, CIYIIAETCS
rpaxanckoe neno no ucky Meanosa k IleTpoBy o Bo3mereHuu yiiepOa B
CBSI3U CO CTOJIKHOBEHHEM aBTOTPAHCIIOPTHBIX CPEJICTB.

3aTeM TIpoBepsieTCs SBKA YYaCTHUKOB TIpoIlecca, O SBKE JIOJDKEH
JOJIOKUTh ~ CeKpeTapb  CcyaeOHOro  3acemgaHusi, HO  OOBIYHO  caM
peIcenaTeIbCTBYIONINI BBISICHIET KTO SBWJICS, JIUIIA, YIACTBYIOIIUE B JEIe
MPEICTABIAIOT CYJIb€ CBOU JIOKYMEHTHI (MTacopTa) U JOBEPEHHOCTH.

Ecnim B nmenme  ydyacTByeT TEpEeBOMYUK, €My  Pa3bICHSIOTCA
npeAcCeAaTeIbCTBYIOIUM  OOS3aHHOCTH M OH  Mpeaynpexjaaercs o0
YTOJOBHOM OTBETCTBeHHOCTU. Ecim B 3aiie cyga HaXOJsATCS CBHICTETH, TO
OHM YJAISIFOTCS W3 3ajia, JJIS TOTO, YTOOBI, OHM HE CIBIIAIN TMOKa3aHWUN
CTOPOH, OHU HE JIOJKHBI OOIIAThCA MEXKIY COOOHM, MOITOMY TEX, KOTO YxkKe
JOTIPOCSIT OCTABIISIOT B 3ajie CyJia, WM C pa3pelieHus CyJa OHU MOTYT YHTH.
B wuneane cBugerensiM AOMKHO OBITh MPEIOCTABICHO TMOMEIICHUE s
O’KHJIaHUS BBI30Ba B 3aJl cyJa. CBUIETEIN MOTYT OBITh YJIaJieHbl U3 3ajla cyJa
¥ TIOCJIe TOro, Kak YYacTHUK TMpoliecca 3asBUT XOJATalCTBO O JOIMPOCe
CBHJICTEJIA, KOTOPBIM HE OBLI €Ille MPHUBJIEYEH K JIey KaK CBUJETENb, CYI
o0CyX/IaeT NTaHHOE XOJaTalCTBO, MPAKTHYECKH BCETJa YIOBJIETBOPSET U
yaaJseT CBUIETENS U3 3aja.

[Tocne 3Toro 00OBSABIAETCS COCTaB CyJa, OrjallaloTcs (GpamMuiuu CylbH,
npeiceaTeIbCTBYIOIIETO, HAPOJIHBIX 3acenarenei, MIPOKYypopa,
MIPEICTaBUTENST OOIIECTBEHHOCTH, TPYAOBOTO KOJUICKTHBA (IyBCTBYETE, KaK B
oTHomeHun mnocneanux naByx ycrapen [TIK), skcnepra, mnepeBoauMKa,
cekpeTapsi cyneOHoro 3acemanus. MlHorma B jeiie y4acTBYeT 3almacHOW H/3 -
Ha Cly4al, €ClIM OJWH M3 3acelarelied HE CMOXET Yy4YacTBOBaTh B
JaabHEUIEM pacCMOTPEHHH Jelia, TAKOE MMPOUCXOIUT OUYEHb-0YEHb PEKO, Ha
“BCAKMN MOXapHBIA CiIy4yail”, Korga Jel0 O4YeHb OOBEeMHOE, 4YTOObl He
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HAYMHATh €ro 3aHOBO. B Hamm AHU, CyAbl HCHBITHIBAIOT TPYJHOCTH IO
(GbOpPMUPOBAHUIO U TI0 YK€ YTBEPKIECHHOMY CIIMCKY HapOJIHBIX 3aceaTemeH.

[IpencenaTenbCTBYIOMINI pa3bsCHIET, YTO JIUIIA, YUYACTBYIOIIUE B JIEJIe
- CTOpPOHBI. TPEThH JIMIIA, MPEACTABUTEIN OpPraHU3alllii, BIpaBe 3asBUTH
OTBOJI KOMY JIMOO U3 COCTaBa Cy/a.

OOpaiato BHUMaHHE, YTO CYIbsl - CyJIb€ HE MOXET 3asBUTh OTBOJIA, A
BOT MPOKYPOP MOXKET 3asBUTh OTBOJ KOMY-THOO M3 cocTaBa cyaa. AJIBOKAr,
NOJAJICPKUBAET WM HET OTBOJ, 3asBJICHHBIM €ro JOBEpUTENIEM. JKCIEPT HE
BIIPABE 3asBJISITh OTBOJABI. OHAKO, KXK/IBIM U3 COCTaBa CyJa MOXET 3asBUTh
caMooTBOA. OTBOABI pa3pemiaroTcs CyAOM B TOH IMOCIEIOBATEIbHOCTH, B
KOTOPOM OHM 3asiBJIEHbl OT YYaCTHHUKOB MpoOllecca - OT UCTLA, 10 TPEThUX
JU1, CIIEpBa OTBOJIbI COCTABY CYJIEW, 3aTEM IIPOKYPOPY, CEKPETAPIO MOPSAI0K
ct 154 I'TIK.

OcHoBaHue [J1si OTBOJIOB €CTh Kak obOmiue nans Bcex - cr 17 TTIK:
“Cynpsi, HApOIHBIM 3acenarenb, IPOKYpOp, CEKpeTapb, OJKCHEPT U
NEepPeBOYMK HE MOTYT Y4YacTBOBaTh B PACCMOTPEHUHU Jiefla U TOJJIekKaT
OTBOAY, €CJIM OHU JIMYHO, MPSIMO WJIM KOCBEHHO, 3aUHTEPECOBAHbI B MCXO/IE
Jena WM UMEIOTCST MHbIE OOCTOSITENIbCTBA, BBI3BIBAIOIINE COMHEHHE B HX
OecnpucTpacTHOCTA®, OTH K€ OCHOBAaHUS W Ui  MPEICTAaBUTENS
obmectBeHHocTH (cT 21 I'TIK).

Tak u oTAeIbHBbIC OCHOBAHUS AJ1s1 0TBOJA cyapu - ¢T 18 u 19 I'TIK:

a) eclii OH paHee y4YacTBOBAI B J€Jl€ KaK CEKpeTapb, MEpPEBOJYUK,
pEeACTaBUTEINb, CBUETEIb, IPOKYPOD;

0) sBII€TCSA POJICTBEHHUKOM JIMIIA, YYaCTBYIOIIETO B JICTIC;

B) €CIIU Cy/Ibsl pacCMaTpUBAJI I€TI0 B OJHOM MHCTAHIUH, TO YK€ padoTas
B JIPYTrOM MHCTAHIIUU OH HE MOXKET paccMaTPUBATh 3TO JEJIO.

A BOT MyHKT (B) [UIsl IPOKYpOpa, SKCHEPTA, MEPEBOTUNKA U CEKpETaps
C/3 HEe MOXET OBITh OCHOBAHHMEM [IJIsl OTBOJIA, 3aTO MYHKT (a) u (0) SBISIFOTCS
11 HuX ocHoBaHueM oTBojia (¢t 20 I'TIK).

Jlns1 KenepTa ecTh e1lle U JOMOJIHUTEIbHBIE OCHOBaHUSI OTBOJIA!

€CIM OH HAaXOJUTCAd WM HAXOAWICS B CIYy)XCOHOM WM HMHOU
3aBUCHMOCTH OT JIMI] YYaCTBYIOIIUX B JI€JI€, €CJIM OH MPOU3BOAUI PEBU3HIO,
MaTepHalibl KOTOPOro MOCIYKHJIM OCHOBAHMEM K BO30Y)KICHHIO TaHHOTO
poja rp. Jena, u Korjaa 0OHapy>KUTCs, YTO OH HE KOMIIETEHTEH.

B cocraBe cyna e moryt OwiTh poactBenHukH, ['TIK He ompenenser
KPyI' POJICTBEHHUKOB, MO3TOMY CJIEAYET MCXOAUTh M U3 JAbHETO POJICTBA
(TUIEMSIHHUKY, TPOIOPOJIHBIE CECTPHI U T.11.).

OTBOMA, KOTOPBIN 3asBISIETCS, MOJDKEH OBITh MOTHUBHUPOBAH, Yy JAPYTHX
YYaCTHUKOB IPOIIECCA, CYbs BBISICHAET MHEHHE MO OTBOAY. Paspemarorcs
OTBOABI TYTEM BBIHECEHUS «pEUICHUS» B COBEIIATEILHOW KOMHATE.
OrnpeneneHue BEIHOCUTCS CYJIbe U HApPOJIHBIMU 3aCE€aTeNIIMU B OTHOIICHUU
BCEX OCTaJIbHBIX. A B OTHOIICHUU C€0sl, OHU BBIHOCAT OIpEJEICHUE BCE
BMECTE, €CJIU OH 3asiBJICH TPOUM, U OCTaBIIMMHUCS JIBYMsI, €CIIA OJHOMY, MpPHU
ATOM COOJIIOZIaeTCs TailHa COBENIATEeIbHON KOMHATHI, MPOXOJAUT TOJIOCOBAHUE,
IIPU PABEHCTBE TOJIOCOB OTBOJ CUMTAETCS COCTOSBIIMMCH. Eciam cyaps
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€AVMHOJIMYHO PacCMaTpPUBAET JI€JI0, TO OH K€ M pelllaeT Bompoc o0 OTBOJIE,
TaK>X€ C BRBIHECEHUEM OIPEICICHUSI.

Ecnu oTBOJ yIOBJIETBOPEH, TO MPOUCXOAUT 3aMEHA OTBEACHHOTO JIMIlA
cpasy, WIH JeJ0 OTKIAIbIBAETCS, BO3MOXKHO, YTO JaXKe MepeaeTcsl B Ipyrou
CyJ, €CIIM B 3TOM HEKOMY ciyliath. OmnpeneneHrue He 00XKalyeTcss MOXKET
OBITH JIMIIBL OMPOTECTOBAHO, IPOKYpPOpOM, TIpejaceaareseM cynaa. Ha
MPaKTUKE OTBOJIbI yJIOBJICTBOPSIOTCS PEIKO, CaMOOTBOJIbI HE 3asBISIOTCS, a
JIeJI0 TPOCTO TepedaeTcs IpyroMy Cyabe, B JeJl€ Y4YacTBYET Jpyrou
ceKkperapb U T.I. B mporiecce paccMOoTpeHust Borpoca 00 0TBOAAX, perracTcs
U TaKOW BOMPOC, KaK PACCMOTPEHUE Jeja KOJUIETUAIbHO, WIM €IUHOJIUYHO
cyabeil. [1o TeM nenam, KOTOpbIE PacCMaTpPUBAIOTCS €AMHOJIMYHO B MOPSIAKE
ct 113 I'TIK u ct 245 I'TIK cynps 0JWH BBIXOJUT B MPOIIECC M BOMPOCOB O
KOJUICTHATBHOCTH, JTa)K€ €CITU ITOTO XOTAT CTOPOHBI OBITh HE MOXKET, TaK Kak
CAVMHOJIMYHBIA MOPSAJOK YCTAHOBJICH 3aKOHOJATEIEM, B OTHOIICHUU APYTUX
JieN, TAKMX KaK MpU3HAHUE CIIEIKU HEJECUCTBUTEILHOM, Kano0bl Ha EUCTBUS
JOJDKHOCTHBIX JIUII, KUJIMIIHBIE CIIOPHI, A0 MOXET ObITh KaK €JUHOJIUYHO
pPaccMOTPEHO CyIbel MpPU ATOM JIUIA, YYACTBYIOIIUE B JIEJI€ HE BO3PAXKAIOT, O
YeM PACHUCBHIBAIOTCS B MPOTOKOJIE, €CJIM UCTEll HE MPOTUB €IUHOJUYHOIO
paccMOTpeHus Jiena, a APyroil y4acTHUK, IyCTh Jaxe 3 JIMIO, BO3paXKaeT, TO
JIe70 JOJDKHO paccMaTpuBaThbesl KoyieruaibHo. Cynbs B TaKOM cllydae WU
UIIET HAPOJHBIX 3aceaaTeliel, Wiu JIake OTKJIaJAbIBACT JI€JI0 Ha APYTOM JEHb.
Korga xe cyn B ganbHEHIIEM MNPUHUMAET PEIICHUE PaccMaTpUBATH JEIIO
€AUHOJINYHO, a KTO-TO IpPU PACCMOTPEHUU Jejia HE MNPHUCYTCTBOBAJ, TO B
Clyyae HamMCaHUsi UM KajloObl M yKa3aHWE, 4YTO OH HE ObUI COTJIaceH C
€AMHOJIMYHBIM PACCMOTPEHUEM JENIa, TO 3TO MOYKET MOCIY>KUTh MOBOJOM K
otrmeHe penieHusa. [losTomy, pasymHO, HOpH MOPOBEACHUU JOCYJIeOHON
NOATOTOBKHU JIeJl, CIpallluBaTh y JIMIl, COTJIACHBI JIM OHU HA €JIUHOJIMYHOE
paccMOTpeHue Jiena.

Cyn, o0bryHO 3TO Beeraa npeaceaatrenscTByromuit (¢t 155 I'TIK), a ato
u TpeOyeT 3akoH, 4YTOObI TMpaBa M  O0SA3aTENbCTBA  PaA3bACHSII
npeaceAaTeIbCTBYIOMIUM, MpaBa U OO0S3aHHOCTH JIMIIAM, YYacTBYIOIIUM B
nene, a UMEHHO CTOpPOHaM, TPEThUM JIMIIAM, CIEIHaIMCTaM, DKCIIepTaM,
obmectBeHHOCTH. [Ipokypopy, aaBokaTy mpaBa HE pa3bsICHAIOTCA - OHU
coctaB cyna. CBUeTeIn Ha 3TOU CTaIMM B 3aJI€ OTCYTCTBYIOT. Y Ka3aHHE, UTO
nmpaBa ¥ 00sS3aHHOCTU Pa3bsICHEHBI B IPOTOKOJIE 0053aTEIBHO.

[Tocne Toro, Kak BBISICHWUJIM, KTO SIBWICS U UM Pa3bsICHEHbI MpPaBa, Cy[
pa3peliaeT myTeM BbIHECEHUS! ONPEIEIICHHI Ha MECTE WIIM B COBEIIATEIIbHOM
KOMHATE 3asBJICHUS. DTO MOXKET OBITh 3asIBJICHHUE O MOJIOKHOCTH JJOKYMEHTA
UMEIOIIEToCs B JIEJIe, X0IaTaliCTBO O JOMPOCE CBUACTEINS, 00 UCTpeOOBaHUU
JI0OKa3aTenbCTBa, O Jonpoce Koro-nmubo. Ilpu sToM, Bcerma 3aciylvBaeTCs
MHEHHE JIPyTHX [0 3asBJICHHOMY, M 3aKIIOYEHUE MPOKypopa, €CIH OH
y4acTBYET B MpoIlecce.

B ciiyuae HesIBKM B Cy[ JUIl, OT KOTOPBIX HE MOCTYMHIO COOOIIECHUH O
NpUYMHE HESBKU, WM HET PACIUCOK B MOJYYEHUM MOBECTOK Ha CYI - JIEJIO
OTKJaabIBaeTCa. Eciu neno He ClIoKHOe, UCTell SBWICS, TO CYI B Ciydyae

12



MMEIOLIEHCS PACIIMCKU MOKET IOWTH HA 3a04YHYIO MPOLEAYPY PACCMOTPEHUS
JieN1a, HO MCTEeLl JOJDKEH ObITh 00 3TOM IIOCTaBJIEH B M3BECTHOCTh U €MY
Pa3bACHEHBI BCE MOCIEICTBUS 3204HOIO0 PACCMOTPEHHUS JIea, UCTELl OOBIYHO
caM IPOCHUT PACCMOTPETH JIEJ0 3a0YHO, HO IIPU 3TOM OH HE BIPABE U3MEHSITh
UCKOBbIE TpEOOBaHUs, yBEIMUYUBATh pa3Mep TpeOOBaHUI U JTOIKEH kAaTh 15
JHEH, He MOJACT JIM OTBETUUK 3asiBJIEHUE 00 OTMEHE 3a0YHOI0 PEUIEHMS]; BOT
31€Ch TIPOCTO KOJUIM3US 3aKOHA, TaK KAaK 4epe3 JeCATh JHEW M 3a04YHOE
pELICHUE BCTYIAET B CHILY.

MokeT ObITh cHUTyalMsl, KOIZla BCE U3BELIEHBI, HO KTO-TO HE SIBUJICS 110
IPUYHMHE YBAXKUTEIBHON, U CyJ JOJDKEH HE TOJBKO OTJIOKUTH JIEJ0, IOPOMl 1
BIIpaB€ NPUOCTAHOBUTH (KOMaHAMPOBKA, Ooje3Hp). MHorma ywyacTHHKH
IPOCST pacCMaTpUBATh JI€JI0 B CBOE OTCYTCTBUE, OOBIYHO 3TO OPTaHU3ALNHU, O
YeM U3BEILAIOT CyJ NUCBMEHHBIM u3BelleHrneM. OOBIYHO, 3TO Korjga oT
NIOKA3aHUWA TMPEACTABUTENsI HHUYEr0 HE 3aBUCUT, HANPUMEP, KOMHUTET
MYHUIMOAIBHOTO WIbsl PETHCTPUPYET NPABO COOCTBEHHOCTU HA HKHUIIbE,
CIIOp O MpaBE MEXKIY HACIECAHUKAMH, y4acCTUE MPEICTABUTENS KOMUTETA HE
0053aTeNbHO, IPEIOCTABISAETCS BbIMUCKA U3 0a3bl JaHHBIX.

Cyn MOXKET pacCMOTPETh J€JI0 B OTCYTCTBHE OTBETUMKA, €CIM OH
YMBILUIEHHO 3aTSATMBAE€T PAaCCMOTPEHHE Jiea, HEOOPOCOBECTHBIA B JAHHOM
Clly4ae OTBETYHMK CUHUTAET, YTO O€3 Hero “ero CyauTb HE OyIyT” M TO OH B
KOMaH/IUPOBKE, TO 0OJIEH, TO HE sIBUWIJICA 0€3 yKa3aHWs MPUYMHBI, TO IPOCUT
OTJIOXKUTh TaK KAaK HET €ro aJBoKaTa, P 3TOM CIEAYET UMETh B Uy, YTO
HEsIBKA aJiBoKaTa 0e3 YBa)KUTEJIbHON MPUYMHBI HE SBISETCS MPENSTCTBUEM K
pPacCMOTPEHMIO Jiejla, a HesiBKa M3BELICHHOI0 O JHE pa30upaTenbcTBa
IIPEACTAaBUTENA, B Cllydae, €CIM B CyJe caM IIPEeACTaBIsAEMBbId - HE
IPENATCTBUE K PACCMOTPEHUIO JIENIA.

['maBHOE HamO yCBOWTH, YTO BCErAa 3TOT BOIPOC PACCMATPUBAETCS U
pemaercsi B 3aBUCMMOCTH OT OOCTOSITENBCTB J€JIa U JIUL, YACIA YYaCTHUKOB
nporiecca. Tak mopod mo naeny g0 20 OTBETUYHMKOB, U JIEJIO MOXET OBITh
PacCMOTPEHO B OTHOIIEHUH HUX KaK OOBIYHO, @ B OTHOLIEHUHU KOT'O-TO KaK IO
HesBke B mopsake cr 157 I'TIK wnam Kak 3a04HO B OTHOILIEHWM OTBETYMKA
(OAHOTO MX HUX WM HECKOJBKHUX).

Bo3MoskeH BapuaHT, KOTJla U UCTEL] HE BWICA B CyJ, IIEPBBIA pa3 JeJ0
OTKJIQJIIBAETCS, @ Ha BTOPOH - ocTaercsi 6€3 pacCMOTPEHMSI, HO C YCIIOBUEM,
YTO OTBETYMK HE TpedyeT paccMaTpuBaTh JE€JI0 IO CYIIECTBY, €CIH OH
TpeOyeT, TO BMECTO IMOKa3aHUN UCTIa, CyJl OTJallaeT UCKOBOE 3asiBJICHHE.

N3-3a HesIBKU KOTO-JIMOO B TOM YHUCIIE CBUAETENS, IKCIEPTa, CYI MOXKET
OTJIOKUTH JEJI0, KaK He MPUCTyMas K UCCIEAOBAHUIO U OOBSICHEHUSM CTOPOH,
TaK U TOCJE HCCIEeNOBaHUS Jena, OObACHEHUS CTOPOH, WM OJHOTO HCTIIA,
OTBETYMKA, TPEThEro JMIa. EciIM ecTb OCHOBaHUA Iojararb, 4Yro B
cienymoiee cyaeOHOe 3acefaHue KTO-THOO0 He sBUTCS, a mo ¢adyne nena
NOKa3aHUs BaXHBbI, CyJl JONPOCHUT YYaCTHUKA IPOLIECCa, IBUBIIETOCA B CY/I.

Ecnu cyn oTknaabiBaeT pa3OMpaTenbCTBO Jelia, TO JMIAM Cpa3y Ke
cooOmiaercsi HOBas JlaTa, OHU PACHHUCBIBAIOTCS, YTO W3BELUEHBI, HE
IIPUCYTCTBYIOIINM BBICBUIAIOTCS IIOBECTKHU.
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Urak, ecnu HET OCHOBAaHWM JJIs1 OTJIOXKEHHUS WA MPUOCTAHOBIICHUSA
JieNna, TO CyJ MEePEeXOoauT K pa30uparenbCTBY JNieia Mo cymecTBy ¢t 164-184
['TIK. OnuH uU3 cynel MOKIAaAbIBaeT JEN0, HAlPUMEP, CIAYIIAeTCs A0 IO
ucky IlerpoBa k Cene3HEBOM O 3alUTE YECTH U JJOCTOMHCTBA U BO3MEILICHUU
MOpaJIbHOTO  Bpega B pa3smepe S5 Thicau  pyOneil,  Ttoraa
npenacenaTenbCTByonuil ropoput: “Ucren IletpoB oOpatuiics B cya ¢ HCKOM
k Cene3HeBoll O 3alllUTE YECTH U JIOCTOMHCTBA, TaK KAaK CYWTAET, 4YTO
Cene3HeBa B BBIJIAaHHOM €My XapaKTEPUCTHKE COOOIIMIA CBEICHUS HE
COOTBETCTBYIOIIUE JIEUCTBUTEIBHOCTH M YMAJAIOUIUE €r0 JIOCTOMHCTBO U
MPOCUT CYJ B3BICKATh 5 T. pyOJiell B cUeT BO3MEIICHHUS] MOPAIHHOTO Bpena’.
Hanee ob6s3aTenbHO 3ByuuT Bompoc: “TlommepxxkuBaet nu ucter [lerpoB cBou
ncKoBbIe TpeboBanma?” Mcren oTBeuaet: “Jla”, BO3MOXHO, KOHEYHO, YTO OH
U 3asBUT KaKUE-TO JOINOJHUTEIbHbIC TPEOOBAHUS WJIM OTKAXETCA OT HCKa,
WM COOOIIUT, YTO COTJIACEH HAa MHUPHOE PEIICHHUE CIOpa M YKE JOTOBOPHIICS
C OTBETYHIIECH O 3aKPBITUU JI€j1a, a OHA €My BBIIUIAUUBAET JABE THICSAYU PYyOJIeH.
B Takux ciydasx cyl BBIACHSIET KaK OTBETYMIA OTHOCUTCS K 3asBJICHUSIM
UCTIIA, U €CJIM UMEET MECTO OTKA3 OT MCKa WJIM MUPOBOE COTJIAIIEHUE, TO CY/I
yKe HEe paccMaTpUBaeT JIeJ0 MO CYHIECTBY. A BBIHOCUTCS OmpejesneHue oo
YTBEPXKIIEHUH MHUpPOBOro cornamenus. OOpamjato Ballle BHUMaHUE, 4YTO
MHUPOBOE COTJIAIICHUE JOKHO OBITh H3JIOKEHO CTOPOHAMHU YETKO U SICHO,
IIUCbMEHHO, B IIPOTOKOJIE OHU PACIHCBIBAIOTCS O TOM, 4YTO MOCJIEICTBUS
YTBEPXKIIEHUS MHUPOBOTO COTJIAIIEHUST UM pa3bsicHeHbl. OOs3aTeNbHas CHia
MHUPOBOTO COTJIAIIEHUS, - 3TO B CIIy4ae HEHCIIOTHEHUS MOXHO OOpaTUTHCA C
pOoCcb0O0# BHIMKUCATh UCTIONHUTEIBHBIA JTUCT B TOPSJIKE KAacCAIllMU U HAA30pa
OTIpeJIeTICHHE MOXKET OBITh 00KaJOBAaHO M OMPOTECTOBAHO, TEKCT MHPOBOTO
COTJIAICHMsI TTPHOOIIACTCSI K JIEy W OCTAeTCsA Yy CTOPOH, IS MCTIOTHEHUS
MOXKET OBITh BBIMHCAH WCHOJHUTEIBHBIM JcT. OmpeneneHue cyma o0
YTBEPKIACHUA MUPOBOTO COTJIALIEHUS] CONEPKUT CaMU YCIOBHS COTJIAIICHUS.
[Ipu 3TOM yCIIOBUSI HE MOTYT HAapylIaTh 3aKOH, TOATOMY M HE BCET/Aa MOXET
OBITh YTBEPKACHO CyJ0M. MUPOBOE COTJIAIIEHUE JAOJKHO OBITH MO MPEIMETY
criopa. [Ipu oTkaze e oT UCKa, Cy/l HE BBISICHSIET MOTUBOB U B JIDOOM Cily4yae
00s3aH MPUHATH OTKa3 OT MCKa. B 000ux 3THX ciydyasx MPOU3BOJACTBO IO
neny npekpamaercs. OnpeneneHre 0 NPUHITUU 0TKa3a OT UCKa TaKKE MOKET
OBITh TPEIMETOM 00>KaJIOBaHUS U ONMPOTECTOBAHMSI.

Cy1iecTByerT elie U npoleaypa Mpu3HaHus OTBETYMKOM HCKa, TO €CTh
OTBETYMK B CyJ€OHOM 3acelaHHH, WIM €lie J0 CyJa B IHUCbMEHHOM
3as1BJICHUHU 3asIBJISIET O CBOEM COIVIACUU C MCKOM, OH MOJKET IIPU3HATHh UCK B
KaKOW-TO YacTH.

CropoHa MOXET MPU3HATHh KaKOU-TO (paKT, TOTJa 3TO OOCTOSITEIHCTBO
YK€ HE HaJ0 JOKAa3bIBaTh, K MPUMEPY, OTBETUUK 3asBJISIET, YTO IE€peIaBal B
CYET BO3MEIICHUS yliepOa HCTIY yXKE€ KaKylo-TO CYMMY, €CIA HCTEIl 3TO
MOATBEPKAAET, TO PACTIUCKHU U T.II. HE 00sI3aTEIbHBI.

B wMupoBoM cormamieHuu, OTKa3e OT HWCKAa, NOPU3HAHUM HCKA
BBIPAXKAETCS MPUHUUIN JUCIIO3UTUBHOCTH, T.€. BO3MOKHOCTH CTOPOH
pacropsikaTbCs CBOMMH IPAaBAMHU B TI'PAXKIAHCKOM CYJIOIMPOU3BOJICTBE. DTO
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SIBUJIOCh 3aKOHOMEPHOCTBIO Pa3BUTHUSA T'PAXKIAHCKOTO MATEPUAIBHOTO IIpaBa,
Tak Kak HOBbIM ['K pacmmpuin BO3MOXKHOCTM JNEUCTBHM II0 CBOEMY
ycMoTpenuto “T'paxknaHe W OPUAMYECKHE JHMLA IO CBOEMY YCMOTPEHHIO
OCYILECTBIISIIOT NMPUHAIEKAIIME UM TpaXxJaHCKue npasa” 4. 1 ¢t 9 yvactu 1
['K P®. A k rpaxgaHCKUM IpaBaM OTHOCHUTCS U MPABO Ha CyACOHYIO 3allUTY.
To ecTh camu CcyOBEKTHI MpaBa pPEIIAIOT KaK MM 3allMIIaTh cedsi B Cyje,
oOpamiatbcsi B CyJ 3a 3alllUTOM WM OTKa3zarbcd. [JaBHOE, 4TOOBI 3THU
JNEHUCTBUS OHHU COBEpLIAIM JOOPOBOJIBHO, MNOHMMAJIM WX 3HAYCHUE W
MOCJIEACTBUSA, 3TH JEWCTBHS HE HApyIIAJd 3aKOH M JTU JCHCTBHUS HE
HapyIIajgy MpaBa APYTux JHIl, TaK HE MOXKET ObITh MHUPOBOE COTJIAILIEHHUE 10
MMYLIECTBY JIMLA, HE YYAaCTBYIOLIETO B JIEIIE.

Cyn npoBepsieT, He 3aTparuBaeT JIM NPU3HAHUE UCKA OTBETUYMKOM IIPaB
JOPYTHX JIML, TAK HE MOXKET CyJ NPHUHATh NIPU3HAHUSA UCKA, €CIIU PEeYb UIET O
BCEJICHUM B KBApTUPY, €CJIM HA HEE UMEIOT IIPABO U IPYTHE JINLA, KOTOPHIE HE
IPU3HAIOT MCK, B TaKOM cClly4ae CyJ [JOJDKEH HCCIENOBaTh BCE
o0cTOsTENbCTBA JI€JIa U BBIHECTH pEIICHHE MO CylIecTBY cnopa. Ecimu ke
OpU3HAHUE HUCKA MPUHUMAETCS CYJIOM, YTO JOJDKHO OBITh OTPaXXEHO B
pELIEHNH CyJa, UCK YIOBJIETBOPSAETCS.

[Tocne pokiama nena, CTOPOHBI AAOT OOBsICHEHUsS Mo neny. Ecnu B
Jiell€ y4acTBYIOT TPEThU JIMIA, TO HAa COOTBETCTBYIOLIEH CTOPOHE OHHU U
BbICTYNalOT. [Ipokypop wiM uHbIE JiMla, OOpaTUBIIKECS B Cy/ 3a 3aIUTOU
MHTEpPECOB HUCTLA BBICTYNAKOT NEepBbIMU. IIpu nompoce cBuuerens nepBbIM
3aJal0T BONPOCHI T€, Y€W ITO CBUIETENb, HCTEL, €ro aJBOKaT, 3aTeM
OTBETYMK, 3-U JMLA, 3KCOEPT, CyJ 3aJacT BOMNPOCHI MociaeaHuM. Bompocsl,
KOTOpBIE 33JIal0TCSl yYaCTHUKAMU IpoLecca, MOTYT ObITh OTKJIOHEHBI KakK IO
npocb0e, Tak M MO PEHIeHUI0 MpeAcenaTeabCTBYIomEro no aemy. Jlompocy
CBHJIETEJICH ITOCBAIIECHO aX 7 CTaTeH KOAECKCA, TaK KAK IMOKA3aHUSA CBUICTEIA
- 4acTO BCTpEYAroIlIeecs, IOCTYIIHOE, 3HAYMUTENBHOE, I0Ka3aTelnbCTBO. Te
MEpBbI, KOTOPBIE MPENYCMATPUBAIOTCS JJIsI CBUAETENIEH 110 YTOJIOBHBIM JEaM,
B X0Jie cyneOHON pedopMbl TOKHBI OBITH IPUMEHUMBI U MO TPAXKIAHCKUM
nenam. OpHako, cyqy NpH OLIEHKE CBHUAECTENBCKMX IIOKa3aHUM CIERyeT
YUYUTBIBaTh, YTO CBUIETEIM 4YacTO 3aWHTEPECOBAHBI B HMCXOHE J€fa, T.K.
ABJISIFOTCS] POACTBEHHUKAMM, 3HAKOMBIMHU U COCEISIMU.

3aTeM IPOUCXOIUT UCCIEIOBAHNE MMCbMEHHBIX JOKA3aTENbCTB.

[IpoToKOJIBI  paHee BBINOJHEHHBIX IMPOLECCYAIbHBIX JEHCTBUU
ornamarorcs. UTo KacaeTcss BEUIECTBEHHBIX J10KA3aTelbCTB, TO HA IPAKTUKE
OHHU OYEHb PEJIKO UCCIEAYIOTCS B Cy/1I€0HOM 3acelaHuH.

3akiioueHue 3Kcrepra OObIUHO YXKE BCErja MMeeTcs B MarepHaliax
JieNa CyJ €ro Orjamiaer, €cilid HeT HEeOOXOJAMMOCTH, TO 3KCHEPT He
JOTPALIMBACTCS, U MOYKET HE IPUCYTCTBOBATH IIPU PACCMOTPEHUH JEA.

3areM, opraHbl rOCyAapCTBEHHOTO YIPABJICHHS JAIOT 3aKIIOYEHHE IO
Jey - 3TO TAaKWE OPTraHU3alMH KaK OTAEN ONEKH, HOTAPUAIbHBIC MAJIATHI, T.€.
T€, KOTOPbIE KYpUPYIOT IEATEIIBHOCTh IO ONPEACICHHBIM HAlpaBIEHUSAM, a
JIMIA, YYACTBYIOIIKE B JI€JI€ WM HAXOAATCSA MO X MOAYMHEHUEM WIIN B MOJIE
UX JIESITENBHOCTH.
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Jlanee cyn 3aciylnIMBaeT MHEHHE OOLIECTBEHHOCTH, PEAJbHO 3TO
MOKET OBIThH 110 JIeJIaM, CBSI3aHHBIM C JINYHOCTBIO: O BOCIIUTAHUU PEOCHKA, O
NPU3HAHUU OTPAHUYEHHOTO JIE€ECTIOCOOHBIM.

Ilocne paccMoOTpeHMsT BCEX [0KA3aTENbCTB M 3aCIyLIMBAHUS BCEX
YYaCTHUKOB TMPEACENaTeNbCTBYIONIMI JOKEH BBISICHUTh €CTh JIUM elle
JOMOJIHEHUS, €CIIM HET, TO CyJ MOXET OTJIOXKHUTh €10 IO IPUYMHE
HEOOXOJUMOCTU MPUBJIEYH €II€ KOIro-TO, MU B CBA3M C BO3MOYKHOCTBHIO
IOJIyYEHUs! JOIOJIHUTENBHBIX JOKAa3aTEeJIbCTB, KOIZa 3TO HEOOXOJUMO IS
3alUTHl IPaB CTOPOH U TPEThUX. JIMI, WIM OOBABISET 00 OKOHYAHUU: CY[
OOBSBJISIET UCCIIEJOBAHME JI€JIa OKOHUEHHBIM U IpeJlaraeT MPUHITh y4yacTHe
B Cy/ICOHBIX MPEHUSX.

OOpariaio BHUMaHuE, YTO B IPEHUSAX YYaCTBYIOT HE TOJIBKO aJIBOKATHI,
a BCE Y4YacCTBYIOLIWE JIMIA, JAXKE €CIU Y CTOPOHBI €CTh aJBOKAT, OH MOXKET
caM IMpUHATH ydacTHe B TnpeHusx. Ilopsnok mnpousHeceHus peuei
yperymupoBat cT 185 I'TIK. Tak kak B pedax MOXKeT ObITh CKa3aHO TO, YTO HE
ObUIO OTpPaXEHO Yy paHee BBICTYNMBIIET0, TO MOXHO BOCIOJIb30BaThCs
PEIUIMKOM, HO PEIUIMKA 3TO HE BTOpas peyb, 3 MHEHHUE O KaKOM-TO HIOAHCE,
9TO HE 3HAYUT OJHO MPEJIOKEHUE, HO U HE TEKCT Ha cTpaHuly. Perunka co
CTOPOHBI OTBETYMKA IIOCJIEAHSSA, IO AHAJIOTHHA C IOCIEIHUM CJIOBOM
HOJICY JUMOTO.

HeMHoOro o pedax azBoKaToB, €CIM pPedb ITOCTPOEHA XOPOILIO, TO OHA
OOBIUHO 3aBOpaXMBAET, TOBOPUT aJBOKAT UCTIA, HET COMHEHHI! - OH MpaB, a
3arOBOPUT CO CTOPOHBI OTBETYMKA - TAKKE HET COMHEHUN - OH IpaB, INIABHOE
B IIOCTPOCHUM PEYM aJBOKATa (3aKOH CTPOr0 HE PETIAMEHTHPYET €ro Peub,
KaK pelleHUe Cyjaa), U 3aBUCUT OT (palyinbl Aena, UHTEPECHOE WM CyXOe
IPaBOBOE, OT KOMIIETEHTHOCTH, OT PYCCKOro si3blka W Joruku. [loBeneHue
aJIBOKaTa, €ro KOMIETEHTHOCTb, OTHOIICHHS C KIMEHTOM HE MOTYT OBITh
TOJIBKO €ro JUYHBIM JE€JIOM, Ha HEro BO3JIOXKEHa (QYHKIUS OKa3aHUS
IPaBOBOM MOMOIIM TpakJaHaM, 3aliUuTa uX uHTepecoB. lloTpeOHOCTH B
COBEPLIEHCTBOBAHMY 3aKOHOAATENBCTBA JaBHO HA3peENa, HO BCE YIHMPAETCS B
BOIIPOCHI B3bICKAHMS OONBIIMX HAJIOTOB C a/IBOKATOB, & TaKXK€ CTpEMJICHUE
aZlBOKaTypy orocynapcrBoBatb. OHAaKO, aJBOKaT B JIIOOOM ciyyae JOJDKEH
JeMCTBOBAaTh TOJBKO 3aKOHHBIMH Meroaamu. “IIpodeccust naer Ham
W3BECTHBIC IIPUBBIYKM, KOTOpPBIE MAYT OT Hamero Tpyxa. Kak y xy3Hena or
paboThl OCTalOTCsA Cle[bl Ha €ro MO30JHUCTBIX pyKax, Tak U Yy Hac,
3aIUTHHUKOB, 3aIMTUTENIbHAS KUJIKA BCETAAa OCTAETCS HAIIMM CBOMCTBOM HE
IOTOMY, YTO Mbl BUIUM ,,, IO HIPEUMYILECTBY JIOJEH, KOTOPBIM MBI
cocTpajaeM, NpolaeM, M O KOTOPBIX MBI COXajl€eM ... KpPOME€ Hac,
3alIUTHUKOB, JJIS1 MPSAMOM 3aIUThl UX OT OOMIYUKOB, 3aKOHOM HE CO3/IaHO
MHOT0 KJacca ,,,” H. IlneBako peus B 3amuty KypbaTtosa.

OpnHo X04y CcKa3arh, 4TO Kak Obl OyecTsile peyb aJBOKaTa He OblIa, HO
rJIaBHOE, YTOObI B HEil OblIa pacKphiTa MPaBOBasl MO3ULMS CTOPOHBI, €CIH
€CTh IIpaBOBasl apryMeHramuss 5To mmoc. Cyn ke JOJDKEH HE MPOCTO
NOJJAaBAaTbCsl SMOLMSAM, a B 3TO BpeMs OLEHUTh He TpeOyeTcs Ju elle
BO300HOBUThH CyJ€OHOE pa30MpaTenbCTBO IO CYLIECTBY, HE CKa3aHO JU B
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pedax 4To-TO HOBOTO, JEHCTBUTENIBHO CYIIECTBYIOT T€ 3aKOHBI, Ha KOTOpbIC
CChUIAETCs aJBOKAT, U HE UCKAXAET JIU OH UX CMBICIL.

[anee, cruenyromen Ccraauend sBIETCS 3aKIOUYEHHE MPOKYpopa.
[Tpokypop B 11000M cilyyae JaeT 3aK/IIOUeHHEe, Y4acTBYET JIM OH B Jelie, Win
UM TpeabsBICH HCK B HHTEpecax Juia, rocyaapctBa. Ilpu 3Tom Xxouy
3aMETUTh, YTO MPOKYpPOp B pallOHE OAMH, a B CyA€ KaK NPaBUJIO BHICTYHAIOT
€ro MOMOIIHUKM, HO ¢ Touyku 3peHus [TIK oHHM mOpoKypopwl, XOTs Bce
JOKYMEHTBI HIYT YK€ 3a MOAIHUCHIO MPOKYPOpA pailoHa, OHM JIMILb SIBJISIOTCSA
UCIIOJIHUTENSIMU. B3aumopeiictBue ¢ cyaeOHOM BIIACTbIO XapakTEpPHO s
NPOKYpaTypbl KaK OpraHa LEHTPaJIU30BaHHOIO, MMEIOUIEr0 CBOEH IIEJIbIO
CO3/7IaHUE TapaHTHI 3aKOHHOCTU B CTpPaHe, 3alllUTa MpaB U CBOOO JINYHOCTH,
ciaenyer umerb B BUAy, 4yTo B KoHctutyunu PO mpokyparype mocssileHa
onHa cratba Ne 129, koTopas BkitoueHa B pazzaen “CyneOHas BiacTh” riiaBa 7
MPOKypaTypa HE SBISCTCA YacCThIO CyAcOHON BIACTH, JaXe T€ MPOKYPOPHI,
KOTOpbI€ YYacTBYIOT NPU PACCMOTPEHUHU Jeja, HE BXOJIAT B YHCIO
COTPYIHUKOB cyda. B  pamkax rpaxmaaHCKOro  CyJIOINPOU3BOJICTBA
MPOKypaTypa OCYIIECTBIISIET CBOIO JEATEIbHOCTh IO JABYM HaIlpaBJICHUSM:
y4acTUE B PACCMOTPEHUU TP. JIeJl, ONMPOTECTOBAHUE MTPOTUBOPEUAIIIUX 3aKOHY
pewieHuid, onpeneneHuid. Tak, TOIBKO 3a J1Ba MOCHEAHUX T0Jla HMPOKYpPOPHI
ydacTBoBain Oojiee yemM B 600 ThICSY TpakAaHCKUX JAel. DTO Jeja o
BOCCTAaHOBJICHMM Ha  paboTre, O  BBICEJICHUHU, OO0  OrpaHUYEHUU
JIEECTIOCOOHOCTH, O JIMIICHWH POJIUTEIBCKUX TMpaB. YYacTHE MPOKYpPOpPOB
OTIPEJICTICHO 3aKOHOM, SIBIISIETCS TapaHTHEW 3aKOHHOTO U 0OOCHOBAHHOTO
pemenus.  [Ipokypop  umeer  OoibIlle  BO3MOXKHOCTEH  H3YUYHTH
paccMaTpuBaeMoe JIeJio, TMOpOH, OBIBAaET Tak, 4YTO MPOKYpOpYy YxkKe [0
paccMOTpeHus Jieia B Cy/e Oblia M3BECTHA CHUTyallMs: >kayio0a, oOpalieHue
OpraHu3alnH.

Tak, Takue JAela Kak JUIICHUE POAUTEIBCKUX MpPaB BO3HUKAIOT HE
CIIOHTAHHO WHOTJA, MECAllaMu CEeMbsl HAOIOMAaeTCs MHCIEKIHUEH Mo jenam
HECOBEPIICHHOJIETHUX, IMOCTYMAOT CUTHAJIbl B MWJIUIIMIO, a TPOKYpOp 3a
BCEM 3TUM OCYIIECTBIsAET Ha30p. KoHeuHo, 3TO HEe 03HAYaeT, 4TO KaK PeriuT
MPOKYPOp, TAKOE PEUIEHWE M BBIHECET CYyH, HO BEIb MPOKYpPOp JIULO HE
3aMHTEPECOBAHHOE, OOBEKTUBHO MOAXOAIIee K JAelly, IMO3TOMY, IOYTH
BCErJja MHEHHS IPOKYpOpa U CyJa COBNAAALOT.

Kak ydacTHMK mpoliecca, MPOKYpOp MOXKET OBITh HHHUIIMATOPOM
BO30Y)KJICHUS TPAKIAHCKOTO jena. ['pakIaHCKU MpOIECC B STOM cliydae
BBICTYIIAET ISl MPOKYpOpa B KAYECTBE CPEJCTBA JTOCTUKEHUS 3a7ad U Lenen
IIPOKYPOPCKOTO HazA30pa. [Ipokypop oOnamaer rpaXX1aHCKOMN
MpollecCyallbHOM  MpaBocnocoOHOCTRIO  (3T0  MHeHue B.B.  SfpkoBa
“lOpunndeckne (akThl B MEXaHH3ME pean3allid HOPM TPaXTAHCKOTO
npoueccyanbHoro npasa”, 1992 c.124-125, ExatepunOypr). Tak ct 27 n 4
3akoHa P® “O mpokyparype P®D” yeTko permaMeHTHpPYET: “NpPOKypop B
Cllyyae HapylIeHUs MpaB U CBOOOJ YeJIOBEKa U IPpaKIaHUHA IPEAbIBISET UCK
B MHTEpecax MOCTpaJaBUINX, KOTJa OHU MO COCTOSTHUIO 3I0POBBS, BO3PACTY
WJIM UHBIM MPUYMHAM HE MOTYT CIEJaTh 3TOr0 JIMYHO, WM KOTJa HapyILIEHbI
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npaBa M cBOOOJABI 3HAYMTEIBHOIO 4YHUCIA TpaxzaaH, JMOO B CHIy HHBIX
00CTOSITENHCTB HapyIlleHne Mpuobpeno ocoboe 0OIEeCTBEHHOE 3HAYCHHE .
[ToaToMy mpoKypop 0053aTe€NbHO B 3asiBJICHUM YKA3bIBAE€T, B UHTEPECAX KOTO
IPEIbSBICH UCK U MOYEMY JIMLIO CaMO HE MOXKET 00patutbes B cyll. Henb3s
NyTaTh BBICTYIUIEHWE MPOKYpOpa B MPEHUSAX, €CIU OH BO30YIWJ €10, TO
BBICTYIIA€T MEPBBIM, U €0 3aKIIOUYEHHE, KOTOpPOE CIEAyeT Mocie MPEeHUH.
[Tpokypop Takke He BIpaBe CChUIATHCA B 3aKJIFOUEHUH HA T€ OOCTOSTENbCTBRA,
KOTOpbIE HE HCCJENIOBAIUCh CYAOM, OH JOJDKEH JaTh 3aKIIIOUEHHUE 10
CYIIECTBY JeJjla, CChUIasiCh Ha TMPaBOBYI Mo3uluio. Bor mnpumepHoe
3aKJIFOYEHHE 110 Jey O JIMIIEHUH POAMUTENBCKUX IpaB: “I'paxnanka Ilerposa,
ABJISISICH MaTepbto ABoux Aeteil 1989 r.p. u 1993 r.p., camoycTpanuiach ot ux
BOCIMTAHUS, COJIEpPKaHus, AETU 0oJiee rojla HaXxOoITCs Ha rocoOecrneueHu ,
[letpoBa TpymocmocoOHa, MO COCTOSHUIO 3I0POBBS MOXET BBITIOIHATH
pOIUTENhCKAE OOS3aHHOCTH, HO HE paboTaeT, BEAET aMOpasibHBIA 00pa3s
YKU3HH, OCTABJICHUE C HEW JIeTel OTPHULATENIbHO CKAKETCS Ha UX BOCIIUTAHUH,
u 1modToMy, corsmacHo cr 69, 70, 71 CK P® npoumy cya JIUIIUTh €€
POIUTENBCKUX TPaB, a IeTel epeaTh Ha MONeYeHUe OTAeNa ONEKH .

[locne storo cya ynaiaseTrcs Ha COBEUIAHWE MJIA TOCTAHOBJICHUS
pemerusi. O6 3TOM mpeaceaaTeNbCTBYIOMIUNA TOJDKEH 0053aTeNIbHO 00BABUTD,
a He MPOCTO BCTATh U YUTH.

[Tocne BbIHECEHUS PEIICHMS B COBEIIATEIbHON KOMHATE, Cy/Ibs, COCTAB
CyJla BO3BPAIIIAOTCS B 3aJ71 U OOBSIBIISIFOT PEIICHHUE BCIYX, 3aUYUTHIBAS MTOJTHBIN
TeKcT. Bo BpeMs TpOBO3IIIaIEHUS PEIIECHNS BCE HAXOISIINECS B 3aJI€ CTOST.

Ho mpencenatenbCTBYIONINIT MOXKET M Pa3peliuTh KOMY-THOO CeCTh, U3
qycjla yYaCTHUKOB IIpoliecca, MO MNPUYMHE HEMOIIHOCTH, (U3UYECKOTO
coctossHus. OOs3aTENbHO Pa3bICHIETCS, KOIZa M B KakOMl CPOK MOKHO
oOxanoBarh pemieHue. Ecau  ObUIO MOCTaHOBIEHO HE pELIEHUE, TO
OrJIallaeTcs COOTBETCTBYIOUIEE ONPEACIICHHUE.

NHorma TakuM oOmpenesNeHueM MOXKET ObITh  ONpeNeleHHEe O
BO300HOBJICHHH CYJ€OHOI0 pacCCMOTPEHHUS Jiefa MO CYIIECTBY.

OgHuM W3 BHJIOB OIpPEACNICHUNA MOXKET ObITh ONpeleiIeHUuEe O
MPUOCTAHOBJIEHUM MO JAeny mpousBojctBa cT 214 u 215 T'TIK, mnepsas
roBOpuT 00 O0O0S3aHHOCTH CyJAa MPUOCTAHOBUTH €0, a BTOpas - O
BO3MOHOCTH.

[IpuocTaHoBI€EHNE TO CYTHM - 3TO BPEMEHHBIM NEPEPHIB JIBHKCHUS
JieJ1a, HO 3TO YTBEPKIEHHUE YCIIOBHO, TaK, KOrAa JEJ0 IPHOCTaHABIMBAETCA,
elle He 3HAaYuT, UTO YYaCTHHKHM IIpollecca HE MOIyT coOupartb
JIOTIOJIHUTENBHBIX J0Ka3aTeNbCTB, HO 3a IpejaeiamMHu CyJIeOHOro 3acenaHus,
DKCIEPTHI B 3TO BpPEMs HMCCIEAYIOT HPEACTAaBICHHBIA MaTepHal WU JaroT
3aKJII0YEHUE, CTOPOHBI MOTYT JIOIOBAPUBATHCS O MUPHOM PELIEHUH CIIOpA,
IPaBONPUEMHHUKHN BCTYIAKOT B Jed0 U T.1. [IpuocTaHoBiieHHe - 3TO CKopee
JUIsL CyJla, IPOMEXYTOK BPEMEHHM, B KOTOPBI OH HE BIpPAaBE OCYIIECTBIATH
npoueccyanbHble  JEHCTBHS MO  JIedy, 3a MCKJIOYEHHEM Ipolecca
BO300HOBJICHHSI IPOU3BOJICTBA IO 1€y U Ha3HAUYEHHUSI 1aThl pACCMOTPEHHS.
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OTtnoxeHue pa3dHupaTenbCTBa Jieja - 3TO MEPEHECEHHE mIpolecca Ha
JpYTyIo 1aTy, OHa Ha3Ha4aeTcs B CyZA€OHOM 3ace/laHuu.

CynI Takke MOYKET BBIHECTH HE PEUIEHUE, KOTOPBIM JIEJI0 Pa3pelIacTcs
M0 CYIIECTBY, a OMPEICICHUE O MPEKPALICHUN TPOU3BOACTBA IO Aeay cT 219
['TIK, 4T0 O3HayaeT, I YYaCTHHKOB IIPOLIECCA OKOHYAHHE PACCMOTPEHUS
Jiena B cyjie, o MPUYKUHE TOro, YTO CIOP HE MOXKET ObITh PACCMOTPEH B Cy/Ie
WM YK€ pacCMaTpUBAJICS UJIU PEILIEH MUPHO.

Ot mpekpanieHus: ciaeayeT OTJIMYaTh OCTaBlieHHWE 0e3 pacCMOTpEeHMs,
T.€. CyJl M3-3a TOr0, YTO HE COOJIIOACHBI YCJIOBHS MOJAYM MCKAa B CyJ WIH
NoJaHbl HE TEM JIMIIOM, WM JIMLO He sBisieTcsa (cT 221) He paccMmaTpuBaeT
neno. OpHako, B 000 MOMEHT pAaCCMOTPEHHE Jela MOXKET OBITh
BO30OHOBJICHO TIO XOJATaWCTBY 3asBUTENsl WJIM HadaT HOBBIH, HO
AHAJIOTUYHBIN MPOLIECC.

Uro kacaercs NOpOTOKONAa CyAeOHOro 3acelaHus, TO MOPAIOK €ro
BeleHUsA pernameHtupyerca cr 226-230 I'TIK, mpu 3ToM creayer UMeETh
BBHJly, YTO CEKpeTapb CyAeOHOro 3aceJaHusi HE MPOCTO TEXHUYECKUU
pabOTHHUK, a JULO MPOIECCYyalbHOE, OH BXOJUT B COCTaB Cyla emy
3asIBJISIOTCSL OTBO/IbI, HA MPOTOKOJI MOTYT ObITh IPUHECEHBI 3aMEUaAHHUS.

[Ipotokon c¢/3 - 3epkao cyaeOHOro pa3doMpaTenbCTBA, OCHOBHOM
UCTOYHUK OOBEKTUBHBIX JAHHBIX, C TOMOIIbIO KOTOPBIX MPOBEPSETCS
3aKOHHOCTh U OOOCHOBAHHOCTb MPHUHSATHIX CYJOM pelieHuid. “OH cTaHOBUTCA
Kak OBl TapaHTOM BO3MOXXHOCTH OOBEKTUBHOW TPOBEPKH HE TOJIBKO
IIPUHATBIX PELICHHWM, HO M 3aKOHHOCTM BCEX JEWCTBHM CyJa B IPOLIECCE
pazoupatenbctBa gena”’ (3yooB B., “IIpoTokon kak 3epkano cyaeOHOTro
paszoupatenbctBa’, Pocrocturus, 9-98r.).

BrIcka3pIBaloTCA pas3iMyHble TOYKH 3PEHHS, O MOBOJLY TOrO, YTO
TEXHUYECKUH MPOIECC OXBATHII Bce c(hephl NeSTEILHOCTH YEI0BEKa, a B Cy/IE,
BCE KAaK B IPOLUIOM BEKE MUIIYT MPOTOKOJI, CIOBHO JIETOIUCLBI LIEPKOBHBIE.
HblHE [OCTUTHYTBIM TEXHUYECKMH YPOBEHb IIO3BOJISIET JOCKOHAJIBHO
¢ukcHpoBaTh Bce Mpoucxoisdilee B mpouecce. Ho Hamo au Kaxaoe CIOBO
uznaratb Ha Oymare? Ilpexae Bcero He KaXKIbId MOXET MOCTPOUTH CBOKO
pedb KpacuBo, JOTUYHO, HE TIOBTOPSISICh, Cy/ HE BIIpaBe 3TOTr0 TpeOOBaTh, Tak
KAaK 3TO HE 3K3aMEH II0 OpaTOPCKOMY HMCKYCCTBY, HEKOTOPBIE JUIA MOTYT
rOBOPUTh B CYyJ€ JIMIIb OTBEYas HA BOIPOCHI, TOrJAa OHU TOBOPAT IO
CYILIECTBY, ITO3TOMY HE BCE MOKA3aHMsI HAJ0 U3JIaraTh B IPOTOKOJIE KAK OTBET
Ha BONIPOC. B IIPOTOKOJI OJKHBI 3aHOCUTBHCS BCE IMTOKa3aHUS IO CYIIECTBY
cropa, BCE€ TO, 4YTO IIPOCAT 3aHECTH B IMPOTOKOJ YYaCTHUKM IIpoIecca,
oOpalliar0 BHUMaHue, YTO KpoMe Mpece1aTeIbCTBYIOUIET0 HUKTO HE BIIPaBe
TpeOOBaTh 3aHECTH B MPOTOKOJI, @ MOTYT JIMIIb MPOCHUTH. Takue CUTyaluu
BO3HHKAIOT, KOTJa KTO-IM0O0 CKa3ald BaXXHYIO ATy, WA COBCEM YTO-TO HOBOE
u T.10. [Toka3zaHus 3anUCHIBAIOTCSA OT NEPBOTO JIMIA “‘SI COCTOS B Opake, UMEr0
nered u T.4.0. EclIM JHMIIO TOBOPUT CIHUIIKOM OBICTPO, WM YUTAET MO
OyMaxkke, K MpPUMEPY XOJATalCTBO, TO MPEACENaTeNbCTBYIOIINI MOMXKET
NOMPOCUTh TOBOPUTH MEJJIEHHEe, OOpaTUTh BHUMAHUE, 4YTO BEIETCA
IPOTOKOJ €/3, CHPOCUTH HE KeJIaeT JIM JIUIO CBOE MUCbMEHHOE X0J1aTaliCTBO
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npuoOIINUTHL K MaTepuanam aena. [IpoTokoit 1omkeH ObITh OTPAKEHUEM BCETO
Xo0Jla cyZIeOHOTO 3acefaHus: ObUT OTBOJ, JOHKHO OBUIO OBITH 3TO 3amMCaHO,
Ja)kKe €CJIM OTBOJI OTKJIOHEH, IMpPHILES OTBETYMK Ha Cy/1eOHOE 3acelaHue C
ONO3JaHMEM, 3HAYUT 3aMMUCh: “B CyI ABWICS OTBeT4YMK [leTpoB”, mpu sTom
JUIS OTBETYMKA JIOJKHBI OBITH COOJIIOACHBI YCIOBHUS JIJIsl OCYILECTBICHUS €ro
npaB, T.e. cyAeOHOe pa30upaTeNbCTBO JOJKHO OBITH NPEPBAHO, €My
Pa3bsICHEHO MPABO HAa OTBOJ, €ro IpaBa, M3JI0XKEHA CYTh JEjda, BO3MOKHO
MOBTOPHBIN JOMPOC CBHUAETENEH, MOKa3aHUs HCTUA (110 TaKOW CUTyallud B
3aKOHE NpaBUJI HET, 3TO MHEHHUE aBTOpa JIEKLUHM, TaK KaK €CJIU OTBETYHUK
JOMYIIIEH B 3aJ1, HE KaK JIMIO MPUCYTCTBYIOIIEE TOCTOPOHHEE, TO €ro MpaBa
JOJKHBI COOJIIOIaThCsI, MHAYE 3TO HAPYIICHHE €ro IMpaB, WIM YK CyAbs HE
CUMTaeT, 4YTO OH fABWICA B Cyd 4YTO  pa3yMHee  peuiaTh
npeaceaarenbcTByomemy). [IpoTokon noibkeH ObITh HamMCaH TPaMOTHO,
OJIM3KO K PEYM MPOU3HOCHUMBIX B CyJi€, HO PEYU aJIBOKATOB, IPOKypopa
MUITYTCS KpPaTKO, BOMPOCHI CaMHU HE 3alHCHIBAIOTCS, €CIM HE ObUIH
OTKJIOHeHbl. Ecnu B Jene HECKOJbKO UCTLHOB (OTBETYMKOB) y HHUX
aHaJOTUYHbIE TPeOOBaHUs, NTOKAa3aHUs, TO MOXKET OT UMEHU BCEX BBICTYIUTH
TOJILKO OJIMH, MO JOBEPEHHOCTH, WJIU IO JOBEpHIO B Xx0j€ 3acemanusi. Ecnu
CBHUJIETENIA JAIOT AHAJIOTMYHBIE IIOKa3aHWs, TO CyJ MOXKET IpPU3HATh
JaTbHEUIINNA ONPOC CBUETEICH Helleleco00pa3HbIM.

[Ipotokon moikeH ObITh HANKMCAaH OJHUMU YEepHUIAMH, 0€3 MOMapOK,
BCE€ MCIIPABIICHHUS] OTOBOPEHBI. Tak Ha TOM JIUCTE, T/I€ CIEIaHO HCIPABJICHUE,
HaAIpUMep, HEBEPHO yKazaHa (paMuIHs, B KOHIIE JUCTa (CTPAHUIIbI) CEKPETaAPh
MUIIET WCIPABICHHOMY BEPHUTb, U 3aBEPAET ITO Cydbsl U cekperapb. Ecmu
4acTh CTPOK MpOIyIIeHa (00bIYHO, KOT/Ia CEKpeTapb OCTaBMIJI OOJIbIIIE MECTa,
4YeM HaJ0, JJII TOrO0 4YTOOBI BIKCATh TO, YTO HE YCHEN), TO CTaBHUTCA
JATUHCKas “37.

Bce nmoxkyMeHTHI, KOTOpbhle OBUTM TPHUOOIICHBI B XOJE 3aceAaHus
MOAIIMBAIOTCS K JIeNy Mepea MPOTOKOJIOM, MOC]e MPOTOKOIa MOAIIMBACTCS
JUIIb pEUIeHUWEe WIM OIpeAelieHHe CcyAa O [MpeKpalleHud Jena, o
MPUOCTAaHOBJICHUH JIETIa.

[IpoTokon BeneTcs B XOJ€ 3acelaHusi, HO HA €r0 U3rOTOBJIEHUE AAETCS
onuH JeHb. OJHAKO, 3aKOH HE NpEeAyCMaTpUBAET TAKWX CHUTyallMil, Kak
00JIe3Hb CeKpeTapsi, CylIbHM, KOTOPbIH W TOTOBBIM MPOTOKOI HE MOXKET
NOAMNMUCATh, MPOTOKOA U3 OJHOro Jucta wid u3 30 JIHUCTOB, TEPMHUHOJIOTHUS
CEMEHHBIX JIe WM aBTOpckuX. [losTomMy, HEOOXOAMMO 3aKOHOAATEIHHO
3aKpenuTh IMPaBO Cyda MNOPOJUISATh CPOK M3FOTOBJIEHUS MPOTOKOIIA,
NpUOCTaHaBIMBaTh (B ciaydae OOJIE3HHM) CpPOK €ro  M3rOTOBJICHUS.
HeobOxonumo 3T0 chenaTh, TaKk KaKk B TEUEHHUE TPEX CYTOK, JIMIA MOTYT
nojaTh 3aMEUYaHusl Ha IPOTOKOJI, €CJIM OH HE U3TOTOBJIEH, TO UM MPUXOAUTCS
CTaBUTh MEPE] CYJIOM BOIPOC O MPOJJICHUH CPOKa Ha MOJady 3aMe4aHUil Ha
MPOTOKOJI, MMPU PTOM UM HE U3BECTHO, KOTJa OHU CMOTYT O3HAKOMUTHCS C
HuM. [Iponeaypy ke 3aMeuaHuil Ha TPOTOKOJI OTMEHATh HE CIEAYET, OJHAKO
B KpyT JHI, KOTOPbIE MOTYT UX HPUHOCHUTH, CIEIyEeT BHECTH CBUJETEJEH,
MIOCKOJIBKY IMPOTOKOJI OTpakKaeT MX IMOKa3aHus. Bompockl nmpojyieHus: cpoka
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M3TOTOBJICHUS MPOTOKOJIA MOKHO ObUIO OBl pa3pemnTh OMpe/esieHueM Cy/a,
CyIbH, TpeIceAaTess cyna, B ciydae OOJE3HH CyIbU MO Jely, €Clu OH
paccmaTpuBal Jieio 0e3 3acenareneil.

[IpoGnema He B TOM, 4TO CyJbl OYIyT 3JI0yNOTPEOIATh U OTKIIAIbIBATh
CPOKH M3rOTOBJIEHUSI IPOTOKOJIOB, & B TOM, YTO y CYJIOB OOJbIIasi Harpy3Ka,
HEKOMIIETEHTHOCTb CEKpeTapei, OTCYTCTBUE Y HUX HAaBBIKOB CXBaThIBaTh ‘‘Ha
JeTy”, mopoi 0e3 cyAbl OHU HE MOTYT HAIUCATh MPOTOKOJ UJIU JIEHATCS.

Ob6pamaro Balle BHUMAHHE Ha TO, 4TO pelieHue
IPECENAaTENbCTBYIOLIETO 10 3aMEYaHUsIM Ha IIPOTOKOJI C/3 HE 00XKATYIOTCSL.

B cnyuae, ecniu cekperapb Hamucal B IPOTOKOJE, YTO-TO HE TaK, KaK
CUMTAET CyJbs, TO, €CIIU CTPOIO CIEI0BATh 3aKOHY, 10 aHajoruu ct 229 I'TIK,
CyAbsi JOJDKEH IPUHECTH 3aMEUYaHMs M MX PacCMOTPETh, HO Ha IPAKTHUKE
CEKpeTaph MEepPenuchIBacT, 4YTo ObUIO HE Tak. KpoMe Toro, K cokalneHuto, He
peoKHu Ciydad, KOTJa CyIbsl CaM M3rOTaBIMBAET IPOTOKOJ 3a CEKpeTaps,
KOTOPBIN Ha ceccuu, 0OJIeH, a TOTOM KAET ero noanucu. OT yMeHHs CyIpu
BECTH NPOLIECC 3aBUCUT M KA4eCTBO IIPOTOKOJIA, YMECTHO JaTh yKa3aHHE B
XOJI€ 3aCElaHMsl CEKPETAapro, YTO 3aIMcaThb B IMPOTOKOJ, MONPOCUTH JIMIIO
HOBTOPHUTh, 3TO COBEPILIEHHO HE 03HAYAET TUKTOBKY MPOTOKOJIA C/3.

Haxxe ecnu B CyIeOHOM  3acelaHMU  BEAETCA  3BYKO3AIUCh,
BUJIE03AINCh, TO MPOTOKOJ C/3 BeAeTcsa 005A3aTeIbHO, IPU 3TOM B MPOTOKOJIE
nenaeTcsi oTMeTka 00 aToM. Pa3penienust Ha 3Byko3anuch He TpeOyeTcs, a BOT
Ha BUJCO, (QOTO - 00s3aTEeTbHO pa3pelieHue MpeAceNaTeNIbCTBYIOIIETO.
Xopowasg CTaTbsi IO3TOMY BOIIPOCY HMeEETCs B KypHaie Poccuiickas
roctuius Ne 12 3a 1998 rop ctp. 146.

B BblIecTOSAMNX MHCTAHUUAX MPOTOKOJ C/3 HE BEJETCS, HO 3TO JIMUIb
U3-32 DKOHOMHHM CyJIoIpou3BoiacTBa. IlyTu, mo KOTOpBIM B AalbHEHIIEM
OyAeT pa3BUBAThCS 3aKOHOJATENBCTBO O MPOTOKOJIE C/3 Pa3lWYHbI, KaK OT
MOJTHOM OTMEHBI MPOTOKOJA, TaK A0 CTEHOIPAaMMBI U 3aIlMCH, KOTOpas OyaeT
npHoOIIaThCS K ACIy.

IIpumeuanne: B TEKCTE JIEKIIMM HE BOCIPOM3BOJIUTCS COAEPKAHUE
crater ['TIK nosHOCTBIO, Tak Kak aBTOp CYMTAET 3TO HEHYKHBIM, UX MOYKHO
IIPOYECTh B XOJE JICKIUU IO KOJEKCY, CaMHU CTYIEHThl MX TakKKe IPOYTYT,
IJIAaBHOE HAa3BaHbl MX HOMEPA, HO JAaHBl YKA3aHMs HA T€ MOMEHTHI, B HOpMax
paBa, KOTOpbIE MOHUMAIOTCS IO-pPAa3HOMY, WJIM HA KOTOpbIE HE OOpaIlaroT
BHUMaHUeE 1pu 6ersaom npourenun Hopm [ TIK.
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1.2 Tema 2. «IlocTaHoBJieHHsI CyJAa NEPBOl HHCTAHIIMH

Bce gedictBus cyga odopmisitoTcsi B BHAEC  IPOILIECCYaIbHBIX
JIOKYMEHTOB (aKTOB), MMEKIIMX 00Illee Ha3BaHHUE “‘rocTaHoBiieHue”. He
JApOM B KOJIEKCE TOBOPHUTCSI, YTO CYJ YAAJISETCS B COBENIATEIbHYIO0 KOMHATY
mu1st moctanoBieHus pemenus (¢t 189 I'TIK) u mocTanoBIeHUs - OnpeeIeHus
“OrnpenenieHrs TOCTAHOBISIIOTCS CYJOM WM CyJbed B COBEUIATEIbHOU
koMmHate ...” ¢t 223 I'TIK. Ecth emie BUI MOCTAHOBICHHS - 3TO CYJEOHBIN
MpYKa3, KOTopbld periamentupyercs ct 125-1-125-10 I'TIK - 310 Takxke
MIOCTAHOBJICHHUE CYyJabH, HO 0e3 cyaecOHoro pasouparenbctBa. M B ciryuae
OTKJIOHCHU 3aMEYaHWil Ha TIPOTOKOJ C/3 BHIHOCUTCS TTOCTAHOBJICHUE JTMYHO
npeAceaaTeNbCTBYIOIINM, €CJIM OH OAUH PacCMaTpPUBAJl 3aMEYaHUSI.

Ntak, umeercs yeTbIpe BU/ia aKTOB CyJia B IEPBOI MHCTAHIINU:

1. Pemienne - uM geno paspemaercs mno CyulecTBy, MPOBO3IIIAMIAETCA
MMEHEM TOCYJapCTBa, MOJATBEPKIACT HAIMUME WA OTCYTCTBHE KOHKPETHBIX
MPaBOOTHOIICHUHN WIIH IOPUAUYECKUX (PAKTOB, IPEAMUCHIBAET ONPEICICHHBIM
JulaM  JIeUCTBOBATh OMNpEJETICHHbBIM 00pa3oM U ISl BCEX OpPraHoB
00s13aTeNIbHO K UCTIOJIHEHMUIO.

2. Ompepenenue - HE 3aTparuBaeT Cropa Mo CyIIeCTBY, OTHOCATCA K
MPOLIETyPHBIM BOIMIPOCAaM, HE COAEp AT MaTepUAIbHOTO MpaBa, ONPEEsIIOT
MpOLIeCCYaTbHYIO J1€eCIIOCOOHOCTh M MPABOCIOCOOHOCTh, PETYIUPYIOT XOJI
nena.

3. CyneOHblii TPUKa3 - 9TO TMOCTAHOBJICHHUE CYJIbU, UMEIOIIEe CUITY
UCIIOJTHUTEIBHOIO JIOKYMEHTA, MO0 CYIIECTBY HMMEET Ty K€ IOPUINYECKYIO
CWJIy, YTO M pEUIeHHWe, HO CIEAyeT €ro Bblgada I0Cie YNPOUIEHHON
MpoIEAYpPHl pa3OoUpPATENIbCTBA, KOTOPYIO OCYIIECTBISET CYJbs, TIOATOMY HE
MPOTUBOPEUYUT KOHCTUTYIIMH - MPABOCYJME OCYLIECTBIACTCS CYJOM, OJHAKO
BBIJIAETCS MO OINPEJCICHHBIM KAaTETOPUsM JIeJl, KOTOPhIE MOKHO OIpPEIACIUTh
OJIHOM Tpynmou - TpeOoBaHUS UMYILIECTBEHHOro xapakrtepa. Ha mpakTuke
IIpU 3TOM TOJIBKO MO TPEOOBAHUSM O B3BICKAHUU KOHKPETHBIX CYMM JICHET,
yare aJuMEHTHI, HE MOXKET ObITh BHIHECEH 110 HEJABUKUMOMY UMYILECTBY, MO
HEUMYIIIECTBEHHBIM CIIOpaM - CeMEWHbIe, aBTOpCcKue U T.11. O0s3aTeIbHBIMU
YCIIOBUSIMH BbIIauu CyA€OHOTO MpHKa3a SBIAIOTCS: MEPBOE - €CIU 3asBICHO
TpeOboBaHUE O BbIJaue C/M, (TaK Ha aJIUMEHTBI MOKET OBITh MOJAH U HCK);
BTOPOE€ - €CIM [JOKYMEHThl HE BbI3BIBAIOT COMHEHHUW M TMOJAH BECh
HaJJIeKallINi TAKeT C KOMUSIMU ISl OTBETYMKA; TPEThE - €CIIU OT OTBETYUKA B
tedeHue 20 AHEH He MOTYIUT BO3PAXKEHHM, UM OT HETO HE MOCTYIHUT BOOOIIIE
HUKAKUX 3asBJICHUH, WIM €Clu OH mpu3Haer TpeboBanue. C/m MOXKHO
00’kaoBaTh B MOPSJKE HAA30Pa, B Cy e NMEPBOM MHCTAHIIMU MOYKHO MOJAaTh
TOJILKO 3asiBIEHHE C MPOCHOON OTMEHUTh MpPUKA3 U MPU HTOM HYKHO
JI0OKa3aTh, YTO OTBETYUK-JIODKHUK HE HMMEJ BO3MOXHOCTHU MPEJICTABUTH B
TeueHue 20 THEW BO3pa)KEHUsI CyAY, MO YBAXKHUTEIBHON MPUYUHE, CYIbA,
paccMOTpeEB 3asBJICHUE 00 OTMEHE MPHUKa3a, BHIHOCUT OIpejieiieHue, 0TKa3 B
OTMEHE MOKHO 00’KajioBaTh B KaCCAIIMOHHOM Topsiike. CTOPOHBI UMEHYIOTCS
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- 3asBUTETH U JODKHUK. [10 CTpyKTYype ¢/IT CX0%K ¢ UCIIOTHUTEILHBIM JIHCTOM,
Y HE COJICPKUT OMUCATEIIbHON U MOTUBUPOBOYHOU YACTH.

4. TlocTaHOBIIEHHUS BBIHOCSTCS IO BOIPOCY MPOTOKOJIa CYIeOHOTrOo
3ace/laHusl.

BepueMcs k cy1eOHOMY pEIICHHUIO.

Eme koHBeHIMS O 3amuMTe NpaB M OCHOBHBIX CBOOOJ| YEJIOBEKa,
npuHsaTas 4 Hosa0pst 1950 r., kotopas Obuta paruduipoBana PO B deppaine
1998 1., roBopuiaa O TOM, YTO KaXKIbId 4YEJIOBEK HMEET MpaBo, MpPHU
ONpEJIETICHUH €Tr0 IPaKJIaHCKUX MpaB M O0S3aHHOCTEH, Ha CIPaBEIMBOE U
nyOnuYHOE pa3OupaTeNbCTBO JieNia B Pa3yMHBIN CPOK, HE3aBUCUMBIM CYIIOM,
CO37aHHBIM Ha OCHOBaHWUM 3akoHa. CyneOHOe perieHue OOBSIBIAETCS
nyonuyHo. Y Hac B ['TIK pemenne ynnomunaercst Bepsbie B cT 9 - [1acHOCTB
cyne6Horo paszouparenbctBa. Jlamee B cr 13 TTIK peur wumer 00
oOsa3atenbHOcTU pemienus. Ct 49 I'TIK roBoput o Tom, Kakrue J0OKa3aTeabCTBa
MOTyT OBbITh MosoxkeHsl B ocHOBY pemienus. Ct 189 I'TIK onpenenser mecto,
rje nmocTaHoBisieTcs cynedHoe pemienue, a ¢t 190 I'TIK peryaupyer Bompoc
OrJIAllIeHMs] PELIEHUsI U Pa3bsICHEHUs CpoKa o0XaloBaHMs U mopsaka. ['nasa
16 xoxekca - ct 191 - 213 nmonHOCTHIO TIOCBsILIEHA penieHuto. ['maBa 16-1 cr
213-1-213-13 I'TIK peryaupyroT MOpsA0K BEIHECEHUS 3a04HOr0 peienus. Ct
235, 239, 239-7, 239-8, 243,244, 251, 256, 262, 273, 280 I'TIK He
IpoTHUBOpeYaT rinaBe 16 Kojekca, a JIMIIb PErjJaMeHTHUPYIOT OCOOEHHOCTH
pELIEHU 110 HEKOTOPBIM KaTerOpusIM JIET.

I'maa 34 TITIK mnocsmieHa 00XKaJOBaHUIO PEIICHUS B IOPSIIKE
Kaccanuu, a 36 - B mopsake Haazopa, riaBa 37 I'TIK - Bemaer mopsiaxkom
OTMEHBI PEIICHHUS, ONPEACIICHUS M0 BHOBb OTKPBIBIIUMCS 0OCTOSATEIHCTBAM.
To, 4TO CTOABKO MHOTO HOPM IOCBAIIEHO MO CYTH OTMEHE PEIICHUS He
CIy4YailHO, a HaIpaBJIEHO Ha YETKYI0 PEriiaMeHTAlMI0 KaK MOops/iKa, Tak U
OCHOBAaHUM OTMEHBI BAXXHEUIIETO0 MPOLECCYaTbHOIO0 JIOKYMEHTA-PEIICHUS,
OJIHUM M3 JOCTOMHCTB KOTOPOTO JOJKHA OBITh CTaOMIBHOCTD, T.€. PEIICHUE
JIOJDKHO OBITh HEU3MEHHBIM, CKOJIBKO Obl MHCTAaHIUA OHO HE MPOXOAMIIO.
Hemuoro crartuctuku, tak 3a ampenb 1996r. MI'C Obuio oTMeHeHo 72
pemenus (T.e. 15,3%), uzmeneno 12 (2,5%) x uuciy oGxanoBanHbIX - 470.
IIpy Takux [aHHBIX aBTOPUTET CyJa, CHJIa pEILICHHs, €ro 3Ha4yCHHue,
OCTaBJISIFOT JKEJIATh JIYYILIETO.

CyIIHOCTh pelIeHHs] B TOM, YTO OHO PEUIAET CUTYAILUIO, MPABOBYIO U
pEeLIEHUs] MOKHO pa3/ieNIuTh HAa TPYNIbI: PEUICHUS 0 npucyxkjaeHuu - “Cyn
pemmmii: B3pickath B moib3y CeMEHOBOWM JBE ThICSYM pyOJied B CYET
BO3MEIIIEHUS MAaTepuajbHOro ymepda OT aBTOaBapuu’, T.€. Ha OTBETUYMKA
BO3J1araeTcsi 00s13aHHOCTb.

o npusHanuu npaBa - “‘Cyn pemmn: Ilpusnate IlerpoBa A.B.
COOCTBEHHMKOM KBapTUpbI, B TMOPSJKE HacjleJ0BaHUs, IOCIE CMEpPTU
Hacnenonarens Ilerpoa B.B.”, T.e. KOHKpeTHOro juia, 00A3aHHOTO YTO-TO
celaTh B IMOJb3y HUCTLA HET, OJIHAKO, MPaBO 32 MCTLIOM MPU3HAHO U OH HA
OCHOBAHMH PEILICHUS BIAJEET 3TUM IIPABOM, 10 PEUIEHUS CyZa, OH 3TO MPaBO
HE MOT TOJATBEPJIUTH IOPUAMYECKHM M (PAKTUYECKHM TEM, YeM pacrojarai
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[TerpoB A.B. mpsiMO Ha 3TO NpaBO HE yKa3blBAIA. AKT cyaa 00s3aTelIbHO
pELIeHHE JIsl BCEX, KOTO 3TO KOCHETCS, ApYrue HacneqHuku, POY u 1.1m.

npeoOpazoBatenbHble pemienus - “Cypn pewwn: [lpusnats 10oroBOp
JApeHusl, 3aKIOUYCHHBIM napurteneM MBaHOBBIM M omapaeMbiM (Celle3HEBOU,
0 KOTOPOMY OJlapaeMoil mepenuia B coOCTBEHHOCTh kBaptupa Ne 9 noma 4
no yia. M. IlonuBoHOBO#M T. MOCKBHI, yjocToBepeHHbI 17 deBpans 1999r.
HoTapuycoM T. Mockssl [lImunar E.B., peect Ne 45-9 1 y10BII€TBOPEHHBIN B
MK 3a Ne 2-4567 HeneHCTBHUTENIBHBIM, T.€. KOTJa Y CTOPOH OBLIM Ha
OCHOBAHHMM 3aKOHA WJIM JOroBOpa NpaBa M OOSI3aHHOCTH, HO pELICHUE HX
npeoOpa3oBhIBAET WMJIM BO3BpAIIA€T HAa KPYTd CBOM, B IE€PBOHAYAIBHOE
MOJIOKEHHE, WIM JEIUT - pa3jiell UMYIIECTBA CYNPYIroB, WU MEPEBOJIUT B
HOBBIN PAaKypC - pa3BoJ.

Kpome Toro, ectp pemieHusi Mo HMCKOBBIM JeliaM, MO JejlaM 0Co0O0ro
npousBojictea (ct 245 TTIK),no npemam, BO3HUKAIOIIMM  HU3-3a
aAMUHUCTPATUBHO-NIpaBOBbIX oTHOMEeHHH (cT 231 I'TIK), nena no xamobam,
Ha JICUCTBUA JOJKHOCTHBIX JIUII, OPraHOB, HAPYIIAIOIIKUX MpaBa U CBOOOJbI
IrpaXKJaH, HMMEETCS COOTBETCTBYIOLIMK 3aKOH. PemieHne o B3bICKaHUU
HEJIOUMOK (cT 243).

[Ipu »TOM CcuMTao, 4TO TOYKA 3PEHHUS, 0 KOTOPOH Jefia Mo xajnodam
Ha JIEUCTBUSA JOJDKHOCTHBIX JIMI, OpPraHoB, M3 aJM. IPaBOOTHOIICHUH,
BBITEKAIOIINUX U3 M30MpATEIbHBIX MPaB, HAJOTOB TaKXKe CJIeAyeT OTHOCUTH U
UCKOBBIM, TaK KaK BCe-TaKM B HHUX €CTh crmop o mpaBe. Jlema ocoOoro
IIPOU3BOJCTBA HE UCKOBBIE.

ITo cuite nencTBUS pELICHUE MOXKHO Pa3IC/INTh HA TPU KATETOPUU:

1. BctynuBiive B 3aKOHHYIO CHITY.

Onu o00s3aTenbHBI 11 BCEX, OHHM WCIIOJIHUMBI, OHHU SBISIOTCS
JOKYMEHTOM U MPUMEHSIOTCSL.

2. PelieHusi He BCTYIIUBIINE B 3aKOHHYIO CHJTY.

Cyn BBIHEC pellieHue, HO CpoK oOkanoBanus He mpoien - 10 queid. He
MOTYT UCTIOJTHATHCS, HE 00s13aTeNbHbI, HE TPUMEHUMBI.

3. OTMEHEHHBIE pEIICHUs, IPU 3TOM €CIM B Kaccalluy, TO IpaBa €Ile
He OBbLIM pealin30BaHbl U OTHOIICHUS HE M3MEHWIHMCh, BCE KaK J0 MOJa4yH B
Cyl €CIM B HaJa30pe, TO HW3MEHEHHbIC IPABOOTHOUIEHUS CTAHOBSTCS B
MOJIBEIIECHHOM COCTOSIHUU, OHHM, BO3MOXHO, HE OyAyT TaKUMH KaK paHee Cy]l
UX omnpenenwn W TpeOyeTcss psa Mep AN 3allUThl MpeAMeTa CIopa,
W3BEILIECHUS TE€X, KOTO 3TO 3aTParuBacT.

Kak mnpoueccyanpHblli JOKYMEHT pEIIEHUE JEIUTCS Ha KpaTKoe
noctanoBieHHoe B mopsake cr 203 TTIK - He MoXeT ObITh HUKOMY
IPEABIBICHO, HAXOAUTCS JIMIIb B JIEJE, HE BPy4aeTCsA CTOPOHAM, U IMOJIHOE,
cocrosimee WX 4 yacTeil, - 3TO yXKe ITOKYMEHT, KOTOPBI MOXET OBbITh
IIPEACTABJIEH BCEM, UMEET CUILY IPEICTABIICHHUS.

[lo mponeaype BbIHECEHHSI - peUIeHUE OOBIYHOE U PELIECHUE 3a0YHOE,
pa3HULAa B OTHOUIEHHWH MOpPSAJIKAa OTMEHBI M MNPOLECCYAIBHOrO MOJIOKEHUS
OTBETYMKA, KaK YYaCTHHKA IpoIllecca, a UCTLA, KaK TpeOOBaTEISI-IPOCUTENSL.
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[lTocme BCTymuieHHs 3a0YHOTO PELICHUS B 3aKOHHYKO CHITy, Pa3HUIbI HET
HUKaKoU. Taxxke 1o npoueaype BBIHECEHHsS] MMEETCS] TAKOW BHJT PEILICHUS KaK
JIOTIOJTHUTENIbHOE. B MpakThke 4YacThl ciaydau, KOTJa €Ule HE MPUCTYNUB K
PacCMOTPEHHIO B Kaccaluu, JE€J0 BO3BPAILAETCS B CyJ JJis BBIHECEHUS
nononHutenbHoro pemenuss mo cr. 205 I'TIK, nmockoibKy HMENo MecTo
pa30upaTesnbcTBO TpeOOBaHUS, HO OHO HE OTPAXKEHO €ro B PEIICHHH.
JlomyctuMm, Cynpyru AeisT UMYIIECTBO, 000 BCEM JaBad Cyay MOKa3aHuUf,
ObUIM JIONPOILIEHBI CBUJAETENM TMPEJICTABICHbl KBUTAHIIMM, CYyJ BbIHEC
pelIeHue, BCe BELM MOAEIU, a MMAaHUHO WIH JIFOCTPY HE YKas3aj, 3TO MOBOJ
JUISl BBIHECEHUSI PELIEHHUS], JOIIOJIHUTEIIBHO, OHO HE B KOEM MEPE HE OTMEHSIET
OCHOBHO€ pEUIEHWE, M HE TMPOCTO BIIUCHIBACTCS WJIM JIONKUCBHIBACTCH,
IIEPEIUCHIBACTCS, a ABJISETCS OTACIBHBIM JJOKYMEHTOM.

Crnenyer oTinuyarh NPOUEAYPY Pa3bACHEHHUS PELICHUS - 3TO Y¥KE HE
JOIIOJTHUTEIIBHOE PELICHUE, 3TO BBIHOCUTCS OIPEICICHHUE, HAaNpUMEp, CY.I
yKa3aJl B PEIIEHNUH, YTO OTBETUYUK IOJIEKHUT BCEIICHUIO B KBapTUpy 4 goma 9
no Hexunckon ynune r. MockBel, HO y Aoma 9 ecTb Hymepauusi no BeepHoi
yiauie Ne 2, mo3TOMy HUCTEI CTaBUT MEpPea CYyJAOM BOIPOC, KyAa K€ Cy.
nepecensieT OTBETYMKA, CYJl MOYKET BBIHECTH OIIPEIEIIEHUE, yKa3aB aJpec C
JBOMHOM HyMepauuen nqoma. M onpenesneH cy1oM NOopsiA0K y4acTus OTia B
BOCIIUTAHUU pEOCHKA - CyJI pEeHIl: MNPEeJOCTaBUTh OTIY BO3MOKHOCTH
o0maTecsi ¢ peOEHKOM B TE€YEHUE OJHOTO BBIXOJAHOTO JIHA B HENENI0, OTell
MPOCUT CYJl Pa3bICHUTH MOKET JIM OH IO PEIICHHIO OOIAaThCs U B TEUCHUE
HOYH, YTO UMEJI CyJ BBULY: J€Hb U CYTKH?

B orHomenun pemieHuss MOXET OBITh BBIHECEHO OIpe/eieHue,
CYIIHOCTBKO  KOTOPOI'O  SBJSIETCS.  MCIPABJICHUE OIMCOK M  SIBHBIX
apudMeTnyecKkux OIMMOOK. DTO HE pelIeHHe, TaHHOE OIpeiesieHue He
OTMCHSIET pelIeHre, 0e3 perieHusT OHO HEe MMEEeT HUKAKOW FOPUINYECKON
cuibl. Ecii BO3HUKHET CUTyallUs, YTO ONpe/iesieHHe 00 MCIPABICHUN TaKUX
BHEIIHUX OHIMOOK - HEJOCTAaTKOB HE OyJeT IMOCTaHOBJIECHO, TO CYI
BBILIECTOAILIECH MHCTAHIIUM OTMEHUT WJIHA 3aMEHUT pelleHue. Takue AeuCTBUS
KaK BBIHECEHHUE [IOMOJHUTEIBHOTO PEUICHHS, pa3bICHEHHUE PEUICHHUS,
UCIIPABJICHHE OIHUCOK, apU(PMETUYECKUX OIIMOOK, MEePEecMOTp 3a0YHOTO
pelieHusi, OTMeHa CyJeOHOro MpuKasza, OTCpPOYKa, pacCpoyka HCIIOJHEHHS,
V3MEHEHUE IIOPSAJKA WCIIOJIHEHUS, MEPECMOTP II0 BHOBb OTKPBIBLIMMCS
o0CTOsITENBCTBAM - A3TO JACHCTBUS Cylna Mo camMokoHTpomto. llemp »THx
JEUCTBUM - YCTpPAaHEHHE B IIEPBOM MHCTAHIMU JONYLIEHHBIX €I XKe
npocuetoB. CylllecTByeT MHEHUE - YTO CAMOKOHTPOJIb CyAa B 1 MHCTAaHLHH -
3TO OTHENbHAas TpoleccyalbHas (4YeTBepras) cTaaus, KOTOpas He
oOs3aTenbHa 11 Kaxkaoro aena. OHa 3aBepuiaeT MPOU3BOJCTBO B cyne Mo 1
WHCTAHIIUU U MIPOUCXOIUT 10 BO30OHOBIECHUS KAaCCAITMOHHOTO TIPOM3BOJICTBA,
32 HCKJIIOUYEHHEM HU3MEHEHHUs Croco0a HCIOIHEHUS pEUICHUs, OTCpPOUYKa
WCIIOJTHEHHUS, OTMEHA 10 BHOBb OTKPBIBIIUMCS OOCTOSITEILCTBAM, OHU MOTYT
CJIEIOBATh U MOCJIE KACCALIUH.

Cyn MOXET MepecMOTPETh 3a0YHOE PEHICHUE MPU COBOKYITHOCTH TPEX
00CTOSITENIBCTB: a) OTBETUMK HE SIBWJICS B CY[l 110 YBAKUTEIBHOW pUunHE, 0)

25



OTBETYMK HE MOT COOONUTh Cyay OO0 OTUX TMPUYWHAX, B) OTBETUYHUK
NOPEICTABISIECT JIOKA3aTeNbCTBA, MOTYIIME TMOBIUATH Ha COJCp)KAHUE
MPUHATOTO PEIICHUS.

[lepecmMoTp pemieHust paccMaTpuBaeTcs B CyIAeOHOM 3acelaHuH, C
U3BCIICHUEM BCEX JIMI, MpPH OJTOM 3aKOHHOCTh CaMOro peIICHHsS He
npoBepseTca, He mpenpemiaercs ucxon aena. Cyl BBIHOCUT OIpEesICHHE,
WIK 00 OCTaBJICHUH 3asBJICHUSI OTBETYMKA O MEPECMOTPE 3a0YHOTO PEIICHUS
0e3 yaoBIeTBOpEeHUs (O1p. 00kKaITyeTcs) WK 00 OTMEHE 3a04YHOT0 PEIICHUS U
BO300OHOBJICHUH JIeja MO CYIIECTBY B TOM K€ MJIM MHOM COCTaBe cyaa (He
obOxanyercs). [Ipu 3ToM ecnu TOIBKO OJIWH W3 MyHKTOB a, O, B, UK JIBA -
HAJIHUIO, TO OHU HE MOTYT TOBJIEYh MEPECMOTP 3a0YHOTO PEIICHHUS, B 3TOM
Cly4ae OTBETYHMK [IOJDKEH TMOJaTh KaccallMoHHyk >kanody. To, dro
ompezneneHue 00 OTMEHE peleHUs He OoOKaayercs, a 3auHTepecOBaH
o0xXxaJioBaTh €ro OyJeT MCTell, He HapyllaeT MPUHIIUIA JeMOKPATUYHOCTH H
paBHOTIPABUS, TAK KaK MHCTUTYT 3a09YHOTO PEIICHUSI OTIMYAETCS OT OOBIYHOM
IPOLEIypbl TEM, YTO OTBETYMK HMMEET J[Ba IyTH OTMEHBI PEIICHUS - 3TO
3allUTa €ro mpaB, a TO, YTO HCTEI[ MOXET MPOCUTh PaccCMaTpHUBATH IEIO
320YHO - ATO €T0 MPaBo, HANPaBIEHHOE HAa OBICTPOTY CyAeOHOrO mpolecca, u
JUIst 000UX 3TO JIOJKHO CIY>KUTH JIOOPOCOBECTHOCTH OCYIIECTBIICHHSI CBOUX
npaB ¥ 00s3aHHOCTEN KakK B CyJI€, TaK U 3a €r0 MpeJIeIaMH.

UYro kacaeTcsi OTMEHBI 320UHOT0 PEIICHUS, TO 3aKOH MPSMO HE TOBOPUT
0 BO3MOXXHOCTH TMPOJJICHUS CpOKa I TMOojadu 3asBIeHUs 00 OTMEHe
pelIeHrsT WM BOCCTaHOBJIEHUU 3TOro cpoka, Ho ¢t 104 m 105 T'TIK sT0
peIyCMaTPUBAIOT, TaK KaK ATH HOPMBI PACIPOCTPAHSIOTCS HA BCE CPOKHU.
Taxke HET YETKOro TNpaBWiIa, PETYJIHUPYIONIETO WA 3alpenaroniero
BO3MOKHOCTh OTMEHBI 3a0YHOTO PEIICHMS IO 3asBICHUIO OTBETUMKA, €CIH
UCTEIl YK€ HE CYIIECTBYET - yMep, yTpaTHJI JeecloCOOHOCTb, MPEKpaTHII
cylecTBoBaHue. Benp, Torma mpousBOJCTBO TOKHO OBITH MPHUOCTAHOBIICHO
no npasuwiaMm cT 214 T'TIK, a corylacue Ha 3a04HOE pEUIEHUE 3aBHUCENIO OT
JUYHOTO ydacTusi wuctia. I[lodTomMy B TakoM ciydae, CYHMTal0 OTMEHY
3a0YHOT'0 PELICHUS HEBO3MOKHOM.

Tenepb paccMOTpUM pelieHre Kak MPOIecCyadbHbIN IOKYMEHT.

CognepxaHue pelIeHHs] OIpeAeNseTca: OOCTOATEeNbCTBAMM  JiefIa,
IPaBOBBIMH HOPMaMH, MpoleccCyalbHON (opmoil (derbipe yactu). MeHHo
HECOOJI0/IeHNEe FOPUINYECKUX MPaBWI U (OPMBI BIICYET OTMEHY pEIICHUS.
Kak rocynmapcTBeHHBI JOKYMEHT pEIIEHHWE JIOJDKHO COOTBETCTBOBATH
TpeOOBAHUSIM JIEIONPOU3BOACTBA U Kak crenuduyueckuii - TpeOOBaHUAM
['TIK.

Tak pemenue AOMKHO OBITh H3I0XKEHO TPAMOTHO, MO CTHIIIO,
opuIManbHO, S3BIK HE JIOJDKEH OBITh XYIAO0XKECTBEHHBIM, TPEIIOKEHUS
KOPOTKH, TEPeXo] OT OJHOTO K Apyromy, 0e3 MECTOMMEHHUil B OONbIIOM
KOJIMYECTBE, YTOOBI OBLIO JTHOOOMY MOHSITHO O YEM UJIET PEUb.

CTunucTUYecKue TIOTPEUTHOCTH MOTYT TOBJeYbh HE0OXOIUMOCTh
pasbsACHEHHsI pemieHus cyaa. Komusi pemieHws, BbIJaBaeMas Y4acTHUKAM
npolecca, 10JKHA ObITh TOUHO TAKOM K€ KaK M TEKCT PEIICHHS], UMEIOLIUNCS
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B aene. Komus 3aBepsierca 3amuchro “Komus “Bepna” Cyaps - Hoanmch
Cekperapp - noanuch PellleHre BCTYNWJIO B 3aKOHHYIO CWIy - jgata (Ha
OJMHHAIATBIA JIeHb, eclu 0e3 Kaccaluu U B JEHb KacCallMOHHOTO
paccMmoTpeHust, eciiu 00kanoBano). Cyps - MOAMKUCH, CEKPETaph - MOANUCH”
Y CTABUTCS JABAXIbI repOOBasi evath Cy/IbU.

B pemenun nomkHa ObITh ykazaHa Bcs uMHGOpMaIus 1Mo Jeily, Kak
CcOoOOIIeHHass YCTHO CTOPOHAMH, TaK M HMEIOIIAscs B Marepuanax elna.
Hampumep, “CnophHasi kBapTHpa MNpeCTaBISET COOOW KUIIOE MOMEIICHHE
obmeir miromanaso 50 kB. M., kwiod 19 kB. M. mo aapecy Mockaa,
HaxumoBckmit mip. a. 12, kB. 2. Hctem obOpartwics B cyd ¢ mOpocbOoi
pa3leNuTh KUIYK IUIOLIAJb, BBIICIUB €MY B TOJIb30BAHHE KOMHATY
pasmepom 8 kB. M. B cyneOHOM 3acemanuu ucten [leTpoB MCK momaepxan,
IPOCHJI y4€CTh, YTO C OTBETUMIIEH HE BEAET OOIEro XO3sIICTBA MIATH JIET U
yKe CeMb JIeT 3aHMMaeT HUMEHHO 53Ty komHaTy. OtBeruuk IlerpoBa B
CyneOHOM 3acelaHny WCK MpU3HAIA TMOSCHWIA, YTO OHA TOCIE Pa3Boja, C
1989 r. xuBer B komHate pazmepoM 11 kB. M.” To ecTp U3 nmpumepa BUIHO,
yto (halyra fena u3naraercsi KpaTko, HO 00s3aTeNIbHO JOJKHO OBITh YKa3aHO
0 YeM CIIOp, B JIAaHHOM CJly4ae O KBapTHUpe, U Kakoe TpeOOBaHHUE MPOCHUT
YAOBJIETBOPUTH HCTEll, KaK pearupyeT Ha TpeOOBaHUE OTBETYUK, UX
MOKa3aHMs B CyJICOHOM 3aceIaHHH.

B pemienun takxke ciaeayer yKas3blBaTh KaKHME€ HOPMBI CyJl MPUMEHSET,
MOCTAHOBJISIA PEIICHHE W JOKa3aHo JiM 3T0. Tak B MPOJOKEHUE MpUMeEpa,
cyn poibkeH Oymer ykasarh: “CormacHo cr 86 XK P® unen cembu
HAHUMAaTeNsl B TpaBe TpeboBaTh paszfena KWIOW IUIONIA/Id, TOITOMY
TpeOOBaHME HCTIIAa OCHOBAHO Ha 3aKOHE, U UM JIOKa3aHO, YTO (paKTUYECKU
NOPSIAOK TOJIb30BAHUSI KBApTUPOUM, KOTOPBIA HCTEl] MIPOCHUT 3aKPEHUTh
cymiecTByeT Oosee nsatu jeT. Kpome Toro, orBeTumiia npusHaia UCK, U Cy.l
MPUHUMAET MPU3HAHKUE UCKA T. K. 3TO HE HAPYIIaeT HUYbUX UHTEPECOB.”

Pemienne 00s3aTeNbHO TOJDKHO OBITH apryMEHTHPOBAHO - 3Ty 3aaady
BBITIOJTHSIET MOTHBUPOBOYHAS 4YacTh pelieHus. MOTHBUPOBOUYHAS YacTh
npeaonpenenser 3aKOHHOCTh UM OOOCHOBaHHOCTh,  YOEIUTEIHLHOCTb.
Yo6exnenuss cyaedl  TOMDKHBI  ObITh  MOATBEPKACHBI  JIOBOJAAMHU U
COOOpKEHUSIMH, OMUPAIOIIMMUCSI Ha MaTepualibl Jiela U TMPUMEHSEMbIe
HOPMBI TIpaBa, CyJ JOJDKEH YKa3aTh OOCTOSITENIbCTBO M Cpa3y ke COOOLIUTh
yeM OHO moAkperJsiercss  (MOKa3aHWsIMU B CyJA€, [HUCbMEHHBIMU
JOKyMeHTamH). B 3Toil yacTu cyJ yKa3blBaeT KakHhe [0Ka3aTeIbCTBA OH
NPUHUMAET, KaKUe OTBEpPraeT, KaK OICHMBAET IIOKa3aHUsA CBUJIECTEIEH,
OOBSBIIAET WUTOTH HWCCICJOBAaHUS U BBIBOJ, K KOTOPOMY OH TPUXOJMT,
YAOBJIETBOPSITH UCK WM HET.

He cnenyer B pelieHMM HUTUPOBATH HOPMBI 3aKOHOB, HO €CJIH CY[I
NPUMEHSIET aHAJOTHUI0, TO HOPMY, KaK MHE KaXeTcCs, CIJEIyeT YyKa3aTh
MOJIHOCTHIO W apryMEHTHPOBAaTh MOYEMY CyJ MNPUMEHUI B JaHHOM Jielie
MMEHHO 3TO IIPaBUJIO.

3aKTrounTeNbHAS YacTh PEIICHUS - 3TO PE30JIIOTUBHAS, T. €. CMBICT €€
TaKOB KaK 3HAYEHHE CIIOBA PE3OJIOLMSA “OTKa3aTh - YIOBIETBOPUTH . B aToi
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YacTH CyJ YETKO YKa3bIBA€T M0 KaXIOMYy TPEOOBAHMIO MCTIIA, YTO OH CHEJal
c stuMm TpeboBanuem - B3bickan 100 py6., mepeman Bemb, 0053an OaTh
OIIPOBEp)KEHUE B rasere B TedeHue 7/ aHew u T. A. Ilpu srom, eciu cyn
YaCTUYHO YAOBJIETBOPHWII, TO TaK U yKa3bIBaeT: B3bicKaTh 50 py0., a B yacTu
B3bIcKaHus 10 momnapoB - oTka3aTh. B pe30dOTUBHON 4YacTh peleHus Cy.
TaK)Ke pacrpeieiseT cyneOHble pacXobl, YKa3bIBaeT, €CJIU 3TO HEOOXOAUMO,
0 HeMmeJIeHHOM ucnojHeHun pemeHus (ct. 198 u 120 I'TIK), moxer cpasy
XK€ JaThb OTCPOYKY, pPACCPOUYKY HCIIOJHEHUS PELIEHUs, KPOME TOro, Mo
3asBJICHUIO JIM[A MOXET PELIMTh BOMPOC O B3BICKAHUU CPEJCTB HA a/IBOKATa
IpU HAIMYUU JOKYMEHTOB, MOJATBEPKAAIOUIMX pa3MEp OIUIAYEHHBIX YCIYT,
pemaromuM OyJeT, 4To aJBOKAaT y4acTBOBAJ B Jiej€, a HE MPOCTO COCTABUII
3asBenne - cr. 91 TTIK npu »3Tom, ompegensollee, aAaBOKaTCKas
JesITeNIbHOCTh, & HE KOHTOPA, TaK KaK B HACTOSIIEE BpeMsi BHIOOP HA PBHIHKE
IOPYCIIyT OFPOMEH, CyJl HE 00s13aT€IbHO B3bICKUBAET BCIO CYMMY, UCXOJs U3
nena. B pemeHun - pe3osifOTHBHAS 4acTh OOA3aTENIBHO COACPKUT MOPSAIOK
00KajoBaHUsl PELIEHUS W CPOK, a IO 3a0YHBIM - W TOPAJOK MOJayu
3asBJ€HUsT OTBEeTYMKOM. Kpome Toro, cy MOXET OTMEHUTh B PELICHUU U
Mepbl obecrneueHrs hckKa. ITO OOBIYHO MO JielaMm, KOrja B MCKE OTKa3aHo,
WIM B3bICKAHA MEHbIIAS CyMMa, TaK KaK JIOTUYHEE OTMEHSTb MEPbI
oOecrieyeHusi MCKa IOCJIE HWCIOJHEHMS PEIICHMs, WIM BCTYIUICHHS €ro B
3aKOHHYIO CUILY.

Ecnum B nene HECKOIbKO HCTLOB, OTBETYMKOB, TO BCE YKa3aHHBIE
BOIIPOCHI B OTHOILUEHWHM Ka)XJ0ro. PacmpocTpaHEeHO Takoe W3JI0KEHHE, Kak
cyn pemmia: “Bspickate ¢ IletpoBa B cuer Bo3MmemieHus yiiepda ot
aBroaBapuu 20 py0. B moias3y MakapoBa u 15 - B monb3y ['puropnesa”, wiu
cyn pemwit: “B3pickats ¢ AO KoHuepH Poccust HEBbIIUTaUeHHYIO 3apIuiary 3a
nepBoe noxyrogue 1999 r. B mone3y corpyanukos Cemenona 200p., MiBanosa
240 p. u T.0.” WUnm cyn pemnn: “B3bickath conmaapHo ¢ llerposa u MBanosa
yiiepO B MoJib3y oMa pedeHka B pazmepe S50 Teic. pyOsei.

Pemiennie mocTaHoOBIsETCS B COBENIATEILHON KOMHATE, IMOJIUCHIBACTCS
BCEMU CYIbSIMH, T. €. U cyabedl u H/3. Ilpu 3TOM, ecnu OAMH U3 HUX HE
COTJIACEH, TO OH BCE PABHO IOJIHUCHIBAET PEUICHUE, a HA OTACIIBHOM JIUCTE
u3naraer ocoboe MHEHUE, KOTOPOE HE OrJIalllaeTcsi, HO MPUOOIIAeTCs K eIy
MOCJIe PENICHHMs], OOBIUYHBIN KO3BIPh JJI1 CTOPOHBI, KOTOpas OyneT 00kanoBaTh
pemenne. Cya He JOIDKEH OOBSIBIATH O CBOMX HECOTJIACHSIX B
COBEIIATEbHON KOMHAare. PemieHune BBIHOCUTCS TalHO. B CBsi3M C TallHOM
COBENIATENIbHONM KOMHAThI OBLJIO HMHTEpecHoe aeno cynbu Ilammba (cMm
Poccwmiickas roctumus Ne 4/99r.). MHor0 Takke Oblia IOCBSIICHA CTaThs dTOM
TeME - )KypHaJI ApOUTpakHbIA U rpaxkaaHckuil mpouecc Ne 3 3a 1999 r., ctp.
49 TaiiHa coBemaTeaIbHON KOMHATBI U TPOOJIEMBI U3JI0KEHUS PEILICHHUS.

W3HauanbHO, C MOMEHTa BBIHECEHMsI PEILECHHUS, €ro MOANUCcCaHus,
OrJIallEHHs - B CBOJAAX CyJAa 3BYYMT BONPOC “3aKOHHO Jin pemeHue?” CyThb
IPaBOCY/IMsl B BBIHECEHUU 3aKOHHBIX PEIICHUH, T. €. pelIeHHEe M0 UCTEUEHUU
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10 nmHeW o00JIQmarOT CBOMCTBAMHU: HEIOBTOPHMMOCTH - OOKajloBaTb |
ONPOTECTOBBIBATh HEJb3s, UCKIIOUUTEIbHOCTH - BTOPUYHO PACCMATPUBATH
CIIOp HENb3sl, MCOOJHUMOCTH, B TOM UHCIE€ U M[PUHYIUTEILHO,
pPACIPOCTPAHUMOCTH KaK [0 MPABOOTHONIIECHUSAM, TaK W IO JIUIAM,
00513aT€JILHOCTU JIJISi COOTBETCTBYIOIIUX CTPYKTYp M TpaKJaH, Harpumep
pelieHrne 0 B3bICKAaHUU aJTUMEHTOB 0053aTeNIbHO Il CTOPOH, M OyXTalTepuu
(cyliecTByeT MHEHHE, UTO TMOCJIEAHUE JIBAa KauecTBa K 3aKOHHOCTH PEIICHHS
OTHOIIICHHS HE UMEIOT).

Onpenenenusim ['TIK nocsitun 3 crateu - riasa 20 (ct 223-225), npu
3TOM, BO MHOXKECTBE APYIMX CTaT€l TOBOPUTCSA O BOIPOCAX KOTOPBIE CY.I
paszpeniaer MmyTeM BbiHeceHus onpeaenenui (cr 81, 90, 122, 207, 221 u T.4.)

OnpeneneHuss MOXKHO KBAIM(PHUIMPOBATH IO CHOCO0Y H3JI0KEHUS H
U3TOTOBJICHHUS HA BBIHECEHHE B XOJ€ CYyAEOHOro 3acelaHusl Ha MeCTe, T.€.
OTJIEJIHOTO JIOKYMEHTa HE€ CYILIECTBYET, OIpPEAEJCHUE JIMIIb 3aHECEHO B
IPOTOKOJ U BHIHECEHHBIE B COBELIATEIbHOM KOMHATE, - UMEETCSI OTACIbHbIN
JOKYMEHT 1o npasuiiam ct 224 T'TIK.

[To mpaBy oOxaoBaHUS - 0OkagyeMble (BCe MO JEHEKHBIM BOIIPOCaM,
IpeKpallaroIre J1e10, OTKA3bIBAIOIINE B MPOChOE 3asIBUTEIS - OMpEAcIICHUE
o0 oTkaze B TMPOJICHMH CpOKa) W He o0xalyemble, OHU HE
MPUOCTAHABIMBAIOT XOJ J€JIa, PEIaloT MPOLEIypHbIE BOMPOCHl (O0TKa3 B
MPOBEICHUH SKCIEPTU3bl) U OTMEHSIEMbIC CAMUM CYJIOM, KOTOPBIH MX BBIHEC
(o mrpadax 06 obecrieueHnn UckKa).

Kpome Toro, onpeznenenuss MOXKHO pa3feiuTh KaK Ha BBIHECEHHBIC JIO
CyIeOHOrO pa30MpaTenbcTBa - HAOpUMEp O Ha3HAYeHHH CyAeOHOTro
pa3dupaTenbeTBa, 0 CyeOHOM MOPYUYEHUH, U BBIHECEHHBIC MOCIE CyAe0HOTO
pa30buparesbCcTBa - O BOCCTAHOBIEHHMM CpOKa Ha IMOJady >KajaoObl.
BoiHeceHHBIEC B X0/€ CyAeOHOr0 pa3dupareabCTBa - Kak Mo CylIEeCTBY Cropa -
0TKa3 OT YacTHU MCKOBBIX TPeOOBaHMI1, MPUBJICUECHUE B KAYECTBE COOTBETUHKA,
Y BEIHECCHHE B XOJI€ 3aCeaHUs 110 MPOIIeyPHBIM BOIIPOCAaM - 00 M3MEHEHUH
NOpSIZIKA  WCCIICIOBAHMS  JIOKA3aTelbCTB, OTJIOXKEHHE Jieja, OTBOJBI,
UCTpeOOBaHME JOKA3aTEIILCTB.

Takoke onpefeneHus MOXKHO Pa3JeaUuTh Ha TPYIIIIbL:

1. Onpenenenus o yrnpaBJICHHUIO ABUKEHHUS IEIIOM
IIpUeM 3asBJICHUsI, HA3HaUCHHUE CyIe0HO0T0 3aceqanus ¢t 141-143
OoTJI0)KeHuE CT 161

2. OnpenesieHus mpeceKaTelbHbIC - MPENATCTBYIOT JBHXKEHUIO JIETa,
OTKa3 B IIPUHATHHU 3asABJICHUA CT 129
IpeKpalieHue nena cr 219
OTKa3 B Ha3HAYEHUU IKCIEPTU3bI 74
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[To HeKOTOpHIM y4eOHUKAM BBl MOXETE YBUACTH JEJIEHHUE 3TUX JIBYX
IpyIIl Ha 4 TPYIIIbI ONPEAEICHUS IO YIIPABICHUIO IBMXKEHMS Jelia, Ipolecca
B OTOM IPYIIIE - OTAEIBHO BBIACISIIOT MMOArOTOBUTENBHBIE CT 141 10 cyna, a
IpeceKaTebHble ONPENEICHUs JENATCA €lle W Ha 3aKIIOYUTEIbHBIE -
OnpeaeeHus] O MPEKPaLEHUU BBIACIAIOT B OTAeNbHYI0 rpymiy. Ho Bo Bcex
KJaccuuUKaIusaX OTIAENbHO CTOSAT yacTHble omnpexenenus ct 225 I'TIK, sto
ONpENENICHNs, KOTOPbIE BBIHOCUT CYJ, €CIM B XOJI€ PAacCMOTPEHUs JeJa
YCTaHOBUT, OOHAPY>KUT HApPYyIIEHHE 3aKOHHOCTH, HEJOCTAaTKH B paboTe
opranmzanuii, B niepuon 1970-1980 rr. ObUIM OYEHBH pacHPOCTPAHEHBI
oIpezieNieHus B ajpec MecT paboThl OTBETYUKOB, KOTOPBIE TUIOXO ceOsl BENIU B
OBITY, 9TO OBLJIO AKTyaJIbHO, TaK KaK BeJlach 00pb0a ¢ MbIHCTBOM, Pa3BOJaMH,
a OOILIECTBEHHOCTh M aJMHUHHUCTpalUsl Ha padOoTe MOIJIM MHOTOE CIeNath:
CHATH C OYEPEIU Ha >KWIbE, HE OTIYCTUTh B OTIYCK. B Hamwm AHM 4acTHbIE
ONpPEJEIECHUS] TI0 TPAXKIAHCKUM JIeJIaM BBIHOCSTCSI PEIKO (B HECKOJBKO pa3
MEHbIIIE, YEM MO YTOJOBHBIM). Tak MO YroJOBHBIM B TOJl PallOHHBIN CyJ
BBIHOCUT nipumepHo 20-30 omnpeneneHuid, a 1Mo rpaxiaaHckuM aenam - 5-10.
Y/o - 3TO eIMHCTBEHHBI METO]] MPOPUIAKTUKH CYJla, TAK KaK Ipecca yKe He
NeSATeNbHOCTh cyaa. Y/o BBIHOCATCA MO TakKUM IOBOAAM Kak HeEOpexHoe
BEJICHHE JIOKYMEHTalUWh, OTCYTCTBUE TE€X. MEPONPHUITHH, KOTOpbIE
opraHuzanus o0si3aHa Jenarb, Harnpumep POV 00s3aHbl perucTpupoBaTh
3asBJICHUS O MIPOTEUKAX B KBapTHPAX, @ 3TOr0 HE JIENAJIO0Ch, [IOATOMY CYJl HE
TOJIBKO B IIPaBe, HO U JOJDKEH 3TO OTPa3UTh B ONpesereHun. Y/0 MoKeT ObITh
HaIIPaBJICHHO U B aJIpeC BBINIECTOSIIIEH opraHu3anuu. Eciiu cya yCTaHOBHII
¢dakT, Ha KOTOPHIH cleoBaJI0 OBl OTpEarupoBaTh BHIHECEHHWEM 4/0, HO ITOTO
HE clenall, TO IMOCJIEACTBUM JUIsl pPEelIeHHs cyna, s cyapu HeT. YacTHoe
ompeieNieHue MOXKET ObITh UMEHHO, TOJBKO OMNPOTECTOBAHO, T.€. €ro
oOxanyer mpokypop. M numbs Ha 9/0 0 BO3OYXKIEHHH YTOJOBHOTO Jeja
MOKET OBITh IMOJaHa KaJl00a.

Bce mokymMeHTBI MO O0XKalOBaHHWIO OMNPEICICHUN HAa3BIBAIOTCS
YaCTHBIMM: YACTHBIM NPOTECT, YacTHas kanoba, oHa He oOljaraercs
TOCHOIUTUHOM.

Y/o He mnpocTo BBIHOCUTCSA, O €ro BBIHECEHMM YKAa3bIBAE€TCA B
IPOTOKOJIE CYJIEOHOI0 3acelaHusl, HO OHO MOKET OBITh BHIHECEHO U B JIPYTOi
cTanuu mpouecca B 1 MHCTaHIMHU. TeKCT ompesesieHusl He OIJIallaeTcs, HO
HOJIIMBAETCA B JIEJIO TOCIIE PEILICHUSI.

Kaccanmonnas mHCTaHLIMA HE MOKET 0e3 »kajio0bl, MPOTECTa OTMEHUTh
4/0, @ BOT B OPSAJIKE HA/130pa OTMEHUTH MOXKHO.

CyImiecTByIOT eIe Takue TPYIIIBl OMpEIeTICHUN KaK OIpeneIcHHs,
Kacarouecs peiieHus - o0 OTCpouke, 00 OTMEHE 3a0YHOr0 W T.O. U HE
KacalIlHuecss peIieHUusT - O BBI30BE OJKcmepra, o0 OTBOAE, IPH 3TOM
OTIpeIeICHNS, KOTOpPhIE KacaloTCs pEHICHUs, BCE JTOKyMCHTAIBHBI U
BBIHOCSITCSI B COBEIIATEILHOM KOMHATe, a HE Kacalwlmuecs MOTYT OBITh U
IIPOTOKOJIbHBIMH.
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Takke MOXHO pa3/IeNuTh - OMNpPECNICHHs: Kacarouluecs YYacTHUKOB
mpoilecca Ccyjia - OTBOJA CyJbW, NPUBICYEHUE TPETHEro JHUlla W HE
KacalolyMecs JIMI[, a Kacaroluecs JOKa3aTelabCTB - OOECIeUeHHE HCKa,
cynaebHoe mopyueHue. [lo moOpsiAKYy MOCTAaHOBIICHUS OIpPEICICHUS MOTYT
ObITh pa3feiicHbl Ha_ €AWMHOJHMYHBIC - JIUYHO CYyJbS BBIHOCUT: OTKa3 B
MPUHATUAUA 3asBJICHUS, HA3HAUYEHUS OKCIEPTU3bl 10 CyJa, T.€. B CTaguu
M0oCy1eOHONM TIOATOTOBKH; M KOJUIETHMAJbHBIC, T€ OIpESTHUs, KOTOPbhIC
BBIHOCSITCS CYJIOM B XOJIe CyJIeOHOro pa3OuparenbCTBa, Kak MPOTOKOJIBHO -
YIOBJIECTBOPUTh XOAATAWCTBO MCTIIA O JONPOCE CBUIETENEH - U B
COBEIIATEIbHOW KOMHATE€ - O HAa3HAYEHUU OKCIEPTU3bl MO XOJATalCTBY
MCTIIA, O MpEKpalleHuu Aena. To, 4To KOJUYeCTBO ONPEIeICHU MHOYKECTBO,
CBUJCTEIBLCTBYET O TOM, UTO TpaXJAaHCKUW TMPOILECC MHOIOTPaHEH,
JUCIIO3UTUBEH, JAEMOKpPAaTUYEH, a CyJ CBOM PEIICHUs MO BCEM BOIpOCaM
JOJKEH O(OPMIISITh TOKyMEHTAIBHO, 3aKPEIUIATh B Jiejie, MHA4YE MPOBEPUTH
3aKOHHOCTH HEBO3MOKHO.

OnpeneneHue  JAOMKHO  OTBEYATh  TaKUM K€  TpeOOBaHUSIM
nenonpounsBoacTBa u ['TIK kak u pemrenue.

CymiecTByeT MHEHHUE, YTO OLIMOKHU, OMMCKH B OINPEICIICHUN UCTIPABUTh
HEJb35, HO MHE Kaxercs, uto B nopsaake ct 204 I'TIK ucnpaBuTh 3T0 MOXKHO
U B JAHHOM clly4yae JCHCTBYET aHAJIOTHsI 3aKOHA, a CYJ] B IIPABE MPUMEHSITh.

[To Ttem ompeneneHusiM, KOTOpPbIE HENb3sl 00KajJoBaTh, yYYaCTHUKHU
npolecca MOrYT BKJIIOYUTh CBOM BO3PAKEHHUS [0 OINPEHCICHUI0 B
KaccannoHnyto xanooy, nporect ct 312 I'TIK. To onpexnenenue, KOTopoe He
oO)anyercd BCTyNaeT B 3aKOHHYIO CHIIy Cpa3y II0CJ€ BBIHECEHMS, a
obOxamyemoe - mocje ucteueHus cpoka 10 gHeit Ha oOkaloBaHuUE.

IIpumeyanue:

B xypHane ApOutpaxusiii U rpaxaanckuil npouecc Ne3/99r. umeercs
XOpolllasi CTaThs, IOCBALIEHHAs oONpeaeneHus M ApOUTpakHOro cyaa -
[Tonymun “TlepecmoTp onpeaeneHuit apoOuTpakHOro cyaa”

Knaccuduxanuio ompeneneHnii MOKHO 3aluChiBaTh B BUJIE TaOIUII,
CTPEJIOYEK, CXEM - 3aBUCUT OT BOCTIPUATHUS CTYACHTOB.
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1.3 Tema 3. «IIpou3BOACTBO MO JeJIaM, BOSHUKAIOIIUM U3
KOHCTHUTYIIHOHHBIX 3/IMHHUCTPATUBHO-NIPABOBBIX OTHOLIECHU D)
(naJjiee NpOM3BOJACTBO MO AIMUHUCTPATUBHBIM J1€J1aM)

Uctounuku (Jiuteparypa).

KoHctutynmonHoe npaBo Ha 00KajoBaHUE B CyJ 3aKpEIUIEHO B CT 46
Konctutymuu P®, npu 3TOM 3TO mpaBO TECHO CBA3aHO C IpaBaMu Ha
rOCy/JIapCTBEHHYIO 3aIlUTy MpaB U CBOOOJ YelOBEeKa W TpakJaHuHa cT 45
KoncTtutymuu u ¢ mpaBom Ha obpamenue ¢t 33 Koncrurynuu PO.

[IpaBo rpaxkman oOpamarbcs Kak MHUCBMEHHO, TaK WU YCTHO B
rocopranbl ¥ Jpyrue BaxHO. [IpoOiemMbl, ¢ KOTOpBIMH Tpa)xkgaHe MOTYT
oOpamiarbcsi, MOTYT KacaTbCid KakK HMX JIMYHO, TaK M 3aTparuBaTh MHOTHX
(oO1IecTBEHHBIE UHTEPECHI, TPYIIIIOBBIE - CTPOUTENIBCTBO 300Mapka B butie,
CTPOUTENBCTBO aBTOCTOSIHKU HA TEPPUTOPUHU IBOPA, CHOC MATUITAXKEK U T.I1.).
Opraspl, B KOTOpHIE MOCTYMHJIO OOpalieHue, OO0sS3aHbl MPUHATH MEPHI,
paccMOTpeTh ero W jAarb oTBeT. HO mMpoBO3riiacuTh MOXHO BCE€, a BOT
o0ecreyuTh MPakTUYECKOe OCYLIECTBICHUE Ha JieJie PealbHO elle He BCerjaa
YAAETCH.

B uucne takux rapaHTHUH OCYUIECTBJIEHHS NpaB 0coboe, U TOpoi
HamOoJiee 3HAYUMOE M HCIOJHUMOE MECTO 3aHMMAaeT CyJ (s CBEICHUS:
JIpyrue TapaHTHH - 3TO OOpalleHue K CpeACTBaM MAacCOBOM HH(pOpMAIINH,
camo3anuTa, 00’kaoBaHuE B MOPSIIKE MOTIMHEHHOCTH).

B 3aBucuMocTH OT TOro, Kakoe MpaBO HApPYILIECHO, 3aIllATa MOYKET
OCYIIECTBJISITRCA B MOPAJIKE  YrOJIOBHOTO,  TPAXKIAHCKOTO  WIHU
aIMUHHUCTPATUBHOTO CYJONPOU3BOJCTBA.

Kouncturynus PO ycranaBnuBaeT, yTo Tpa)kJIaHUH BIPaBe 0OpaTUTHCS
B CyI C XaJloOOH, e€clIM CYHTAeT, YTO HENMPaBOMEPHBIMHU JEHCTBUSMHU €ro
npaBa ObUTM HAPYIICHBI, OTH JEHUCTBUS MOTYT OBITb Kak TMPHUHSITHI
JOJKHOCTHBIMU JTUIIAMU €MHOJIMYHO, TaK U KOJIJIETHAIIbHO, 3TO MOKET OBITh
KaK JIeCTBHE — MPUHATHE pEIICHUsA, TaK M Oe3lelcTBHE — HE U3JIaHue
MIOCTAHOBJICHUS O HA3HAYEHUU MIEHCUH U T.II.

C 1989r B cTpaHe IEWCTBYeT 3aKOH, MPEIyCMaTPUBAIOIIUN IPaBO
rpaxiaH Ha 00KaJloBaHUE B CyJl ACHCTBUN M peUICHUN YIIEMIISIONUX MpaBa
U CBOOOJY TpakJiaH.

Ceiiuac neiicTByeT penakuus 3akoHa oT 27 ampens 1993r «O6
00>KajloBaHUM B Cy, JCHCTBUN M PEIICHHM, HAPYIIAIOIUX MPaBa U CBOOOIbI
rpaxxaany; B HosiOpe 1995r. B Hero ObLITM BHECEHBI IOMOJIHEHHUS.

I'maBa 24-1 T'TIK ananoruuHoe 3HaueHue umeer. Kpome Toro, eciu
UCYEpIIaHbl BCE HMMEIOUIMECS BHYTPUIOCYJApPCTBEHHBIE CPEACTBA MPAaBOBOM
3aIATHI, KaXIbIH BIpaBe OOpPaTUTBCA B MEXKIYHAPOJHBIE OpTaHbI,
MEXKIOCYyJIapCTBEHHbIE opranbel 1o mnpaBaM 4enoBeka OOH, EBpomnelickuit
Cyn. XKanoba HampaBnsieTcsi TpakgaHuHoM B KomuTer mo 3ammure mnpaB
YeJloBeKa, pEeUIeHHWE KOTOpOro He sBJsSeTcs oO0A3aTeNbHBIM, HO HMMEET
00JbII0€ MOPAJIBHOE 3HAYEHHUE — ATO MPEAMET OTAEIBHOTO Pa3roBopa MpocTo
CTYJICHTBI IOJKHBI 3HATh, YTO TaKoe 0OpaIieHrue BO3MOXKHO.
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[IpaBo Ha oOpamenue ObUTO 3akperieHO YkazoMm [Ipesummyma
Bepxosnoro Cosera CCCP ot 12 anpenst 1968 r. «O nopsiake paccMOTpeHHUS
NpEJIOKEHUM, 3asBICHUN U Kalo0 rpaxaan». MockBa mocuuTaia 3TOT yKa3
YCTapeBIIUM M 3TO OOBEKTUBHO, W MpuHsia cBod 3akoH 18.06.97r. «OO6
oOpaieHusIx TpaxkaaH». JlaHHBIA BUA CYyJONPOU3BOJCTBA TECHO CBSI3aH C
KOHCTUTYITMOHHBIM U MYHUIIUTIATBHBIM [TPABOM.

Ecou peunr Bectn 00 oGxanoBanum aeiictBuil mo I'TIK u 3akony o0
00’KaJOBaHUM, TO CYOBEKTOM OO0XKaJOBAaHUS MOXET OBITh TPaXKIaHUH I10
KoHncTuTynum kaxapld T.e. W TpaXJaHMH W JMIO O€3 TrpaxJaHCcTBa U
uHOoCcTpaHHbIi TrpaxknanndH. Ho B cumy cr. 433 u 434 I'TIK He rpaxnane
Poccun Takke MoryT oOpamatbcs B CyIObl, TI09TOMY Ha HHX
pacrpocTpaHsieTcs IeMCTBUE 3aKOHA.

OO0>xamoBanue B Cy[ MO0 B TOPSIKE MOAIMHEHHOCTHA BBHIOOP 3aBUCHUT
OT XaJIOOITHKA.

OOxanmytoTcss Bce JACHCTBUS, 32 MCKIOYEHHUEM TeX, KOTOpBIE
nposepsitorcss KoncturyuuonusiM Cysiom PO u 1711 KOTOPBIX MPEeyCMOTPEH
WHOM MOPSA0K 00KaIOBaHUS — IEUCTBUS MPOKYPOPA, CYbH.

Cnenyer moHMMaTh, YTO HA3BAHUE 3aKOHA «HAPYIIAONIUX IpaBa M
CBOOOJIBI TpaKAaHWHA» MPEIIOoNaraeT, 4YTO TpaXIaHUH OOKaITYIOIIUN
NEUCTBUA, KaK TOCOPraoB, OpPraHOB MECTHOT'O CaMOYIIPaBJICHHS, PEIICHUS
OOIIIECTBEHHBIX OpraHU3alMM, aKIMOHEPHBIX OOIECTB, JOKHOCTHBIX JIMII,
JNEUCTBUUA  MOPEANPUATHM, TOCCIYXaIUX — CUYUTACT H3TU JCUCTBUA
HapylIalOUMMUA €ro TMpaBa, HO 3TO MOXKET U HE COOTBETCTBOBAaTh
neictBuTenbHOoCTH. Cre0BaTeNbHO caMO OOpallieHue B CyJl UM B TIOPSJIKE
NOMYMHEHHOCTH enié He TMpeanojaraer o053aTelbHOTO YIOBIETBOPEHUS
KaJI0OBbL.

VYcTaHOBIEH KaK CPOK oOpaieHus ¢ kalmobod cT. 5 3akoHa, Tak U
YCTAHOBJICHBI COKPAIlIEHHBIE CPOKU PACCMOTPEHHUS JaHHBIX el B cyae — 10
nuew cT. 99 vacts 3 T'TIK.

[Ipu paccmoTpeHun naen mo >kajgo0aM, Ha JACUCTBUS HapylIarouue
npaBa U CBOOOJBI TPaKIaH, MOKET BO3HUKHYThH CIIOp O MpaBe U B TaKOM
cily4yae , CyJ JOJKEH BBIHECTH OIpejesieHne 00 OCTaBJICHUHM kKanoObl 0e3
JBYKEHUS WM €CHM 3TO OyJeT YCTaHOBJIEHO B CyJIeOHOM 3aceqaHuu 00
OTJIOKCHUM JIela W Pa3bIACHUTHh 3asABUTENIO IMPAaBO Ha TMPEIbsSBICHUE
COOTBETCTBYIOIIETO HCKa.

C 1enpo JOCTYIMHOCTH M OOBEKTUBHOCTH Kajloba MOXKET OBITh MoJaHa
B CY/ 110 MECTY HaXOJICHHUS JIHIA, JCHCTBUS KOTOPOTO OOXKAINYIOTCS TaK U B
CyJ IO MECTY KUTEIbCTBA 3aABUTEIS.

lNocnommuua 15% oOT MUHHMaNbHOTO pa3Mepa OIUIaThl Tpyda —
JOCTYITHO.

OcranpHBIC BOMPOCH — BBHIHECEHUE PEIICHUS, TIOPSAI0K OOpaIieHus H
JIpyrue W3JIOKEHbl B 3akoHE, a Takxke pacnucanbl B IlocTaHoBieHuu
[Inmenyma BepxoBHoro Cyma P® or 21.01.93 ¢ nocneayromumu
m3meHeHusaMu 25.10.96 n 15.11.95r. cTyaeHTBl MOTYT C JaHHBIMM aKTaMu
03HAKOMUTBCS CAMOCTOSITENIBHO.

33



OO6pamiaro TuIIb BHUMaHUE, YTO OOIIHME MpaBHia CyJOTPOU3BOICTBA O
NOPAJIKE MPEABIBICHHS KaloObl B CyJ, BBIHECEHUU pELICHUs, CyAcOHOM
3aceaHUM, BBI3OBE B CYyJI JCHCTBYIOT M IIPpU PACCMOTPEHUM JTaHHOM
KaTeropud, HO C y4€roM ocoOeHHocTel, Tak k mnpumepy cr. 130 I'TIK
nercrByer, a BOT cT. 213-1 I'TIK u npyrue npo 3a04HOE IPOU3BOIACTBO HE
JNEUCTBYIOT, TaK KaK 3a04YHO€ — JIMIIb JUISI MUCKOBOTO NPOU3BOJCTBA, YTO
caenyet u3 pacnonoxxkenus Hopm B I'TIK, Tekcra crareil.

PaccmoTpenue nen mo kajnobam Ha JIEWCTBHS, HapyIIAIOIIUME MpaBa U

CBOOO/IbI TPAXKJAH — OJIMH M3 BUAOB J€JI, BOSHUKIINX U3 aJIMUHUCTPATUBHO-
IIPABOBBIX OTHOIIEHUN:
Apyrue Jneia 3TO Jela M0 KajlobaM Ha HENpaBUIbHOCTh B  CIHCKE
n3buparenerr /cr. 233-235 ITIK »to nena mo >kajobaM Ha JeHWCTBUS
TOCOPraHOB WJ/IUIl B CBSA3H C HAJIOXEHHEM aJMHHUCTPATUBHBIX IMITpadoB
apyrux aaMm. B3bickaHui /c1236-239 I'TIK Hayka OTHOCHT K TakuM JAeiam
/mpyroit Bua/ B3bickanue Hegoumok rinaa 25 T'TIK, Ho ecnm oOpaTuthes K
TEKCTY CT. 231, TO 3aKOH TaKyl KAaTErOpUIO JI€JI HE Ha3bIBAET, KaK BUJ JIEJ
BBITEKAIOIMX U3 aIMUHUCTPATUBHO-IIPABOBBIX OTHOLIEHUMN, OJHAKO, TOBOPUT
O TOM, 4YTO CyJI paccCMaTpuBaeT W JpYyrue Jeja, BO3HUKAIOIINE W3
aAMUHUCTPATUBHO-NIPABOBBIX ~ OTHOUIEHWW, OTHECEHHBIE 3aKOHOM K
KOMIIETEHIIUU CYJa.

Tak 3aKkoH 0 MUJTUIMU TIPEIyCMATPUBAET MPABO IPakJaH 00’KaaoBaTh
NEeHCTBUS COTPYAHUKOB MUJIUIIUH B CYZI€OHOM MOPSIJIKE.

OTaenbHO 3aKOHOJATENb HAa3BaJl TAKyI0 KaTETOPHIO AENI KaK Jelia I0
)anmobaM Ha OTKa3 B pa3pellieHWH Ha BbIE3]l WJIM Ha BHE3J U3 CTPAHBL. IDTO
CBA3aHO C TEM, YTO BOIPOCHl BBbE3Ja U BblE3a HMEIH OO0NbIIOE
NOJUTHYECKOEe 3HaueHue (TeM Oojiee yTo emé He ObUIO 3aKOHA «O MOPSAKE
BbIe3/1a U Bhe3aa u3 PO B POy») cr 34 Ha3zBaHHOro 3aKkoHA IpeayCcMaTpUBaET
paBo Ha oOpalleHue B CyJ 3a 3alIUTON CBOETO IpaBa Ha Bbe3/A-Bble3 . Yarle
BCETO CYJl paccCMaTpPUBAET JENA M0 UCKY OJHOIO U3 POJMTENIEH K IPYTrOMy O
npaBe Ha BbIE3]] peOEHKA.

Tepmun  «IIpousBoacTrBo mo  JAeaM, BO3HUKAWIIMM U3
aIMHUHHMCTPATHBHO-NIPABOBbIX OTHOLIEHUI» HOCUT YCJOBHBIH Xapakrep,
JNAHHBIE JIeJIa IO CYTH Pa3JInYHbI, & CX0KHU TEM, YTO CYJl pacCCMaTPUBAET CIOP
MEXAYy JUIOM, HaJACNEHHBIM BJIACTHBIMU TMOJHOMOYHUSMHU, (3TO WU
OpraHu3anus WIH J/JIUI0) U TPaKIaHUHOM. TO €CTh Ha JUIO OTHOLICHUS
BJIACTH W TIOJYMHEHHUS, pacCMaTpuBas Jiena, cyJ (aKTHUeCKH KOHTPOIUPYET
JESITEIHHOCTh OPTaHOB YIIPABJICHUSI U JI/TUII.

[TonoxxeHusi cyObEKTOB HE paBHBI B IPOLECCE, KOTOPHII UMEET MECTO
10 CyAa, Tak TpaXIaHUH JOJDKEH NPUXOJUTh B dYachl mpuéMa K J/1
BBIIIOJIHATh €r0 IOCTAHOBJIEHUS W TpPeOOBaHUSA, PEIICHUS I[PUHUMAET
rocoprat, JI/IWII0O, a HE TpaXIaHUH. [paXKTaHUH JHIIb MOXET YTO-TO
IPOCUTH, 3aSIBJISITH O CBOEM MPABE, JIbIOTAX, HO TJIABHOE MOXKET 00KallOBaTh
JENCTBUA. A BOT B CyJie CyOBEKThI PaBHBI.

34



Ho wmeHHO TOCOpransl, N/muiia JOJDKHBI J0Ka3aTh CBOIO TIPABOTY,
rpakJIaHUH JIMIIb YKa3bIBACT KAaKUE €ro MpaBa HapYIICHbI, B YEM HEBEPHOCTD
BBIHECEHHOT'O TTIOCTAHOBJICHUS.

Opnnako, cyaeOHasi TpakTUKa HCXOJIUT W3 TOr0, YTO OT HAJIUYMS
JI0OKa3aTeIbCTB, 3aBUCUT CyJb0a pelieHus Mo kajnode, MO Jenam
BBITEKAIOIMM W3 aJMUHHUCTPATHUBHOIO CYJOINpPOU3BOJACTBA. Takue Jena
MOPOM HOCSAT 3aTSHKHOM XapakrTep, clIokHbl. OJIHAKO paccMaTpuBalOTCS OHU
no mnpuHiuny coctsazarensHocTH (IlocranoBnenue BepxoBuoro Cyna cw.
Poccuiickas roctunms Ne7 3a 1999r. ctp. 19).

OnuH W3 BUIOB €Nl JIaHHOW KAaTeropuu — 3TO Jejla O NPU3HAHUU
HEJCUCTBUTEIBHBIMU ~ AaKTOB  TOCOPraHOB W OpPraHOB  MECTHOTO
CaMOYTIpaBJICHUSI HOPMATHMBHBIX M HEHOPMATHBHBIX, 00 OCMapUBaHUU
penIeHnit n30MpPaTeTHLHBIX KOMUCCHIA, O TIPAaBOMEPHOCTH pedepeHIyMOB.

CrnenoBareslbHO aJIMUHHUCTPAaTUBHBIE JI€Jla BO3HUKAOT B cdepe
rOCyJIapCTBEHHOTO YIPAaBICHUSI U PETYyJIUPOBAHUS, CIIOPHI, BOZHUKAIOIINE U3
aMUHUCTPATUBHBIX MPABOHAPYILCHHM, Jeia MO 3allluTe MpaB Tpa)KJaH B
cdepe ynpaBieHUs: U UCIIOJIHEHUSI 3aKOHOB.

N3 ckazaHHOrO ClieyeT BhIBOJI, YTO OObEAMHEHHE BCEX YKa3aHHBIX JIEJ
B OJIHY TpYIIIly HOCUT YCJIOBHBIM XapakTep, CBSI3aHHBIA C TEM, YTO ATHU JIeJa
OTJIMYAKOTCA OT HCKOBBIX, Ha TEPBbIA B3IJSJ HET cHopa O IMpaBe U
0COOEHHOCTH PaCCMOTPEHHSI JIETI.

Tak, ecniu oOpaTUTHCSA K 3apyOEKHOMY OIBITY, TO B IPYTUX CTpaHaX
JIEUCTBYIOT aJIMAHUCTPATUBHBIEC Cy.ibl ITonpia — Bricimit
aJIMUHUCTPATUBHBINA CyJl cOCTOUT u3 192, cyneii B pernonax 10 ¢punuanos, B
benopyccuun — B mITathl OOMIMX CYAOB BBEIEHBI JOJKHOCTH CyJEH 10
aMUHUCTPATUBHBIM JIeJIaM M HCHOJIHUTEIbHOMY MPOU3BOACTBY (Apyrue
IpUMEpPBl MOKHO cMoTpeTh cTp.36 Poccuiickas roctunmss Ne8 3a 1998r.
cTaThss AJMHUHUCTPATUBHOE CYAONPOM3BOACTBO B PocCcuuU: MepCreKTUBbI
pPa3BUTHS).

MHorue yuéHble M s TaKXKe CUMUTal, YTO TEHACHIUS pPa3BUTHUS
CyAOIIPOU3BOACTBA (0)70 (S9N o MyTH CO3JIaHUS OTJIENIbHBIX
aJIMUHUCTPATUBHBIX CYJIOB, HO 3TO TpeOyeT MHOIO0 BpPEMEHHM U 3aTpar
MaTepHaJIbHBIX 1 HOPMATUBHBIX, KaipoBbIX (PazymHee — oTaenbHbIEe CY/IbU B
paMKax MTAaTHBIX OOIIMX CYAOB TaK Kak 0oJiee JOCTYITHO U MPAKTHYHO.

Ho ¢ HayyHOM M IPaKTUYECKOW TOYKH 3PECHUS BAXKHEE BOIIPOC O CYTH
caMOM  Kareropuu  Jell  BO3HUKAKOIIUX W3  aJIMUHUCTPATUBHBIX
IIPABOOTHOILICHUH.

N3 anamusza ['TIK BHAHO, 4TO HMCKOBOE MHPOU3BOJACTBO — 3TO CIOPBI
KUJTUITHBIE - HAIIPUMED, BblJIaua OpAepa, Cyl MPOBEPSET 3aKOHHOCTh BbIJIaun
opZiepa, TPyAOBBIE — CyJl IIPOBEPSET 3aKOHHOCTH NPHUKA30B aIMHUHUCTPALUU
00 YBOJIbBHEHUHM U T.M., CEMEHHbIE — 3aKOHHOCTh CHIKEHHUSI OpayHOro
BO3pacTa. T.€. CyJ INPU PACCMOTPEHUU JEN U B HCKOBOM IOPSAKE MOXKET
IIPOBEPATh 3aKOHHOCTH JEUCTBUHM, AaKTOB, paspelacT cunop O I[paBe U
OCYLIECTBJISIET 3aIIUTy CYOBEKTHMBHOIO IIpaBa TIpaKJaHWHA, & HMEHHO
KOHTpOJbHAsE (YHKIUS cyJa, Oblla BCEr/ia KpUTEpUEM BBIIEICHUS Tel B
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KATerOpuI0 aJMUHHUCTPATUBHBIX. HO KOHTpOJIb Cyda ecTh, Jaxke MO Jejaam
0co00ro Mpou3BOJICTBA (MPpU3HAHKE UMYIIIECTBA Oecxo3aiicTBeHHbIM). Henb3s
CUMTaTh, 4YTO TNPU MCKOBOM TIOpPSIAKE CTOPOHBI TpaxJaHWHA, a IMpHU
aIMUHUCTPATUBHOM T'PaXXJaHWUH U OpraH, J/JIUI0, MOATOMY ATO OTHAEJbHAs
kareropusi Jeia. Ho B HMCKOBOM MOpSJIKE CTOpPOHA TakKXXe MOXKET OBbITh
opraHu3aiusi, J/JI0 — B3bICKAaHWE B3bICKAHHOM 3apIlIaThl, UCK O MPU3HAHUU
IIpaBa Ha MPUBATU3ALNIO KBAPTUPHI.

ApPryMEHTOM pa3rpaHUYCHUs] AJMUHHCTPATHUBHBIX €I OT HCKOBBIX
ABJISIETCS. TEPMHH «HUCK» — 3asBJIICHUE B CYJl O Pa3pElICHUM TI'PAXKIAHCKOIO
criopa u «okano0a» — 3asiBJI€HHE O HE3aKOHHOM WJIM HETIPAaBUILHOM JICHCTBUU
roCyJIapCTBEHHOTO CIY’Kallero, J/auna, yupexacHus. Ho MHorue xamnoOsl
JUIIb TaK HAa3bIBAIOTCS, a COOTBETCTBYIOT MO CYTH U (OpME HCKOBOMY
3asIBJICHUIO, CYJ1 JIUIIIb B PEIICHUM YKAa3bIBAET CIOBA «3asBUTEIIb», a BMECTO
OTBETYHMKA — JI/TTUII0, TOCOPTaH, KOTOPBIX XO4YETCS Ha3BaTh OTBETYHWK. Her
YETKOM periaMeHTaly NOHATHIA: kano0a, 3asBJICHHE, HCKOBOE 3asIBJICHUE.

CaMo monsATHE Xain00a OIMKe K MOHATUIO YKAJIOOBI O MHCTAHIUAM, a
JUISL CyJla, PACCMAaTPUBAIOIIErO AEJI0 3TO BCE paBHO UCK. TpyaHO MMEHOBATH
*ajnoboli — TpeboBaHUE O MPU3HAHUM BHIOOPOB HENECUCTBUTEIBLHBIMU WIIU
npocb0y 00 OTMEHE pelIeHus O B3bICKAHWHU HAJIOTa.

HckoBoil XapakTep €7, BO3HUKAKOIIMX U3 aJIMHHUCTPATUBHO-
IIPAaBOBBIX OTHOILECHHM, MOJATBEPKIAECTCS M TEM, YTO JOBOJIBHO YacTo
OJIHOBPEMEHHO C To/1auei Kajao0bl, 3asBIsAeTCA U TpeOOBaHUE O BO3MEIICHUHN
yiiep0a, B3bICKAHUM MOPAJIBHOTO Bpefla M CyAbl C IEJbI0 YKOHOMHH
CyIONIPOU3BOJICTBA M 0ojiee OOBEKTHBHOTO PACCMOTPEHHS pas3pemiaroT Bcé
3TO B OJIHOM IMPOU3BOJCTBE IO MpaBUJaM HCKOBOTO IPOU3BOJICTBA, YTO
MOJITBEPKIACT B3aUMOCBSI3b TPEOOBAHUIA U €TMHCTBO CY/ICOHOM 3aIIHTHI.

PaccmoTtpenne Takux nien (aAMUHUCTPATUBHBIX) B ICKOBOM MOPSIJIKE HE
TOJIKO BO3MOXXHO HO M palMOHAIbHO. Tak Belb M MO TaKUM JeJaMm
BO3MOXHO 3aKJIIOYEHHE MHUPOBOTO COIJIALIEHUs, OTKA3 OT KajaoObl, ydyacTue
TpeThux Jull (Poccutickas rocturus Ne7 3a 1999r. ctp. 20).

Kpome Toro, npuHsT psij 3aKOHOB, KOTJa peub UAET 00 00KajloBaHUU
JNEUCTBUN YIIEMJSIONIMX W HaApyLIAIONIUMX I[paBa, CIOPbl BO3HUKAKOT U3
rOCyIapCTBEHHBIX, (PUHAHCOBBIX, 3E€MEJbHBIX OTHOIICHWH, HO CaMUMHU
3aKOHaMH IMPENYCMOTpPEHA MpoUeaypa 3anThl — uckoBast. Ctates 91 3akoHa
P® «O06 oxpane okpyxaromieil cpeapl» — TpeOOBaHUE O 3aIUTE BPEIHOU
NESTEHbHOCTU MPEABSBISIETCS B CY/l B (DOPME UCKOBOTO 3asBICHHUSI.

OObenuHEeHNE €Nl UCKOBBIX U AJIMUHHCTPATUBHBIX B OJHY TPYIIy
HUCKOBOE€ TMPOW3BOACTBO HOCUT YCTOWYMBBIE TEHACHIMU U  HUMEET
IPAKTUYECKOE 3HAYEHHWE, YNPOIIAET CYIONPOU3BOJCTBO, a pa3jIu4HbIC
OCOOCHHOCTH PACCMOTPEHUS JEJI COXPAHSTCS, BEAb U UCKOBBIC Jejia UMEIOT
CBOU OTJIMYMSA TJIAaBHOE, YTO €CTh CIOp O MpaBe, JUILO OOpaTUBIIEECS B CY.l
UIIET 3aIUTHI afpecaT TpeOOBaHUs 3allUThl — OTBETUYHK.

Takum oOpa3om, TCHACHIIUS PETYIUPOBAHUS AIMUHUCTPATUBHBIX JE:

- CIUSIHUE JIeJ C HCKOBBIMH M PACcCMOTPEHHE HUX [0 MpaBHIaM
MCKOBOTO CyAOIPOU3BOACTBA
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- CO3J1aHME OTHAEJBHBIX CYAOB, Cylen

B cyne6HOM mopsimke MoOryT OBITh 00KajJoBaHBI KaK HOPMATHUBHBIE
aKThl — aKTbl COJEpKalllM€ BIJIACTHOE MPEANUCAHUE, HANpaBIECHHOE Ha
YCTAHOBJICHUE WJIM M3MEHEHHWE TMPABOOTHOLIEHUS, Ppa3JIUYHBIE IO
IOpUJIUYECKON CcuJie, Kpyry CyOBbEeKTOB, cepe MPUMEHEHHS, pacCUUTAHHbIE
Ha HEOJIHOKpATHOE MPUMEHEHHE (CMOTPH KypC TEOpUH rOCyIapCcTBa U MpaBa),
TaK 1 HECHOPMAaTUBHBIE aKThl — aKThl B OTHOLIEHUU KOHKPETHBIX CYObEKTOB T10
OTZIETIbHBIM BOIMpocax (Ha3HauY€HUE MEHCUHU, TOCOOUSI, HAarPaXICHHE).

CyObeKkThl — 3aMHTEPECOBAaHHbIE JMIA BIpPaBE OCHOPUTH B CYyJe
HOPMATHUBHBIA aKT, MPU ITOM Jiesia BO30YXKTAIOTCS HE TOJHKO B MHTEpecax
rpaxkaaH, HO M IOPUIWYECKUX JIHII, (3aMedy, YTO 3aKOH 00 00KaloBaHUU
TOBOPUT JIMIIIb O TpaXKJaHax, a aKThl MOTYT OBITh W HE HOPMATHUBHOIO
xapaxkrepa).

ITo nenam 00 ocrnapuBaHUM aKTOB — OCOOBIA OOBEKT — HOPMATUBHBII
aKT B IIEJIOM WA €ro OTAelbHbIE MojoxkeHus. Hampumep, Obul mpuzHaH
HE3aKOHHBIM BTOpOHM ab3an m. 12 uHctpykumu «O TOpAIKE U YCIOBHSX
peanm3auuu npaB U Jaerot BerepaHoB BOB..» cm. bromerens BC Ne6 3a
1998r ctp. 2-3.

IIpu 3TOM KpyT BCEX JIMIL, YbH MHTEPECHI 3aTPArUBAIOTCS MOJTHOCTBIO,
HEBO3MOYKHO YCTAHOBUTb.

JlaHHBIE €1a pacCMaTPUBAIOTCS B COOTBETCTBUU €O cT. 231 u 232 I'TIK
SMHOJIUYHO MO OOIIMM IpaBUjIaM CyAONPOU3BOJACTBA C TEMH U3BATUAMH U
JIOTIOJIHEHUSIMUA, KOTOPBIE YCTAHOBJEHBI 3akoHaMu P®. OTHeceHune 3Tux naei
K KaTeropuH aJIMUHUCTPATUBHBIX HOCUT YCJIOBHBIN XapakTep, HOAUYEPKUBAET
ux crnenuuky, TMMyOJMYHBI XapakTep, a B PEATbHOCTH O3HAYaeT
paccMOTpEHHUE UX 10 paBUiIaM UCKOBOTO IIPOU3BOJICTBA.

Obpamascy B cyad, 3asBUTENb TpeOyeT MpHU3HAHUS ONPeAeIEHHOrO
HOPMAaTHBHOTO aKTa HEJACHCTBUTEIBHBIM (HE3aKOHHBIM) T.e. TpeOyer
MPU3HATh €ro JACHCTBHE HEBO3MOXXHBIM, IPUBOAUT JOBOABI B CHUITy KOTOPBIX
aKT BBI3BIBAET COMHEHME MO MPHUHIMIY 3aKOHHOCTH, 3asBUTENIb YKa3bIBACT
KakuM (efepalibHbIM 3aKOHAM OCTIapUBaEMbIi IPOTUBOPEUUT.

B ITIK copepXuTCs €OUHCTBEHHOE CHELUUAIBbHOE MPEANUCAHUE B
OTHOIIEHUM ToACyAHOCTH Takux naea cr. 116 TTIK-1 wuHcTanums —
BepxoBubiii Cynq P® npyrue ocobeHHOCTH B MaTepHalbHBIX 3aKoHaX. Tak
HOPMAaTHUBHBIC AKTHl OOJACTHOTO KpPaeBOTO YPOBHS MOJCYAHBI CyJaM 3THX
CyOBEKTOB.

BrecyneOHbIl MOPSAI0K pa3pelieHusi CIOPHOCTH aKkTa HeoOs3aTesleH
bromnerens BC Ne5 3a 1996r. ctp. 1-2 nnu Poccuiickas roctunms Nel 3a 99r.
cTp. 12.

I'paxxnanamu MOryT OBITH OCHOPEHBI B CyAaxX OOILIEH HOPUCIUKIUU
a00bIe  HOPMATHMBHBIE aKThl 3a HUCKIIOUYEHHEM TEX, MPOBEpKa KOTOPHIX
oTHeceHa K KomrmeTeHIuu KoHcTuTynnoHHoro cyaa. Kpyr Takux akToB
OYEHb IIMPOK, HO UMEHHO COJIep)KaHUEM aKTOB OMPEIEISIETCS NOACYAHOCTD,
TaKk CyJabl oOOIeld MOPUCAUKIMN paccMaTpPUBAIOT AaKThl, MNPUHUMAEMBbIC
pPa3IMYHBIMA TOCYJApCTBEHHBIMU OpraHaMyd M JIOJDKHOCTHBIMHM JIMLIAMH,
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MECTHBIMU OpraHamu. [Ipu 3ToM Kpyr 3TOT CTOJIb MIUPOK, YTO CO3JaTh KAKOM-
TO TIEpEeUEHb HET BO3MOXKHOCTH U HEIEIECO00pa3HO B CHITY ACHCTBUS 00IIETro
MOJIOKEHUST 00 00€CTIEYEeHHOCTH CYJeOHOM 3alllUThl, OXPaHSEMbIX 3aKOHOM
npaB u cBobon cT.18 u 46 Kouctutynuum PO @DenepanbHble 3aKOHBI,
HopMatuBHbIe akThl IIpesupenta, Cosera ®epepauun u ['ocaymbl —3TO
uckimounTenbHas komnereHuuss KoncruryunonHoro Cypa P®. AKThl ke
[IpaButenbcTBa PO — 3T0 KOMIIETEHIUS CYA0B OOIIEH FOPUCIUKITUU. AKTHI
ke CyOBEeKTOB (Qeaepaldd MOTYT MPOBEPSTCS OOMMMH CyJAaMH K TaKUM
aKTaM OTHOCSITCS KOHCTUTYLMH, YCTaBbl, HO Takas TOYKA 3PEHUS SBISAETCS
criopHoil. (cM. Poccuiickas roctunus Ne7 3a 1998r. ctp. 41-42)

[Ipoxypop BmpaBe (a B CHITy JOKHOCTH 00s3aH) 00pamaTbesi B CyJI C
TpeOOBaHMEM O TPU3HAHWUU aKTOB HEICUCTBUTEIbHBIMHU, W3/1aBa€MbIMU
dbenepanbHBIMU MUHUCTEPCTBAMHU, MPECTABUTEIBHBIMU, 3aKOHOIATEIbHBIMU
UCIIOTHUTEIHBIMU ~ OpraHaMu cyObekToB P®, opranamMmu MeCTHOTO
CaMOYTIpaBJICHUS, BOCHHOTO YIIPABJICHUS, OpraHaMu KOHTPOJIS U JI/JTUIIaMHU.

Ntak, oOpaTtuthcsi B CyJ IO BOIPOCY OCHApUBAHUS AaKTOB MOTYT:
rpaxiaaHe, TpOKypOphl, OpraHU3alMi, XOTsI B OTHOLICHUHU MOCIECAHUX U HET
CIICIIMAJIbHOTO yKa3aHus B 3akoHe, HO cT. 3 u 4 I'TIK rosoput o mpase
OopraHu3aluii Ha cyIcOHYIO 3allUTY.

MoryT OBITh OCIIOPEHBI aKThl — KOTOPbIE 3aTPAruBalOT MPaBa HHTEPECHI
Kak B 1I€JIOM, TaK W B YacTH, WH3JaHHble B (QopMe HHCTPYKIIHA,
ITIOCTAHOBJIEHU, IPUKA30B, IPABUJI, PACIIOPS)KEHUU.

Cyn, paccmartpuBas CIOp O 3aKOHHOCTHM aKTa IIPOBEPSIET €ro
3aKOHHOCTb, KaK C TOUKH 3PEHHUS COAEPKAHMUS, TAK U C TOUYKHU 3pECHUS MOPAIKa
NPUHATHUS, BCTYIUICHUS B 3aKOHHYIO CHJIY, OOS3aTE€IIbHOTO OIyOJIMKOBAHUS
(cm. Poccuiickas rocturust Ne§8 3a 1998r. ctp. 45).

I'maBHBIM BOIIPOC, KOTOPBIM pEIIAET CyH, - 3TO BOIPOC IIpaBa-
COOTBETCTBYET JIM AKT 3aKOHY WIIM HET, €CIIH Ja, TO CyJ IPHU3HAET aKT
HE3aKOHHBIM. BcTaér Bompoc, mpu3HABaTh JU AKT HE3aKOHHBIM IMOJIHOCTBHIO
WM B YacCTH, BEIb €CJIM MNPU3HATh OJUH NMYHKT HEACHCTBUTEIBbHBIM, a OH
CBA3aH C JIPYTUM, TO MOXET BOBHUKHYTh O€CCMBICIMHULA. Y cyJa o cT. 195
I'TIK octaércsi mpaBO BBIATH 3a TpEAEibl OCHapUBAHUA U IPU3HATH AKT
MOJIHOCTHIO He3aKOHHBIM. HO BO3MOkHO B 3TOM U He OyAeT HEOOXOIUMOCTH.

B unTepecax 3aKOHHOCTH, YYUTHIBasi, HOPMATUBHBINA XapakTep 00beKTa
pacCMOTpeHHUs, IMyOJIMYHOCTh HWHTEPECOB, CyJ HE CBsA3aH IPABOBBIMU
OCHOBAaHHSIMU TPeOOBaHUSI 3aBUTEIIS U MOXKET IIPOBEPUTH COOTBETCTBUE aKTa
UHBIM HOPMATHUBHBIM aKkTaM OoJbllei opuaudeckoil cuibl. OgHAKO
COCTA3aTEJIbHOCTh OCTa€Tcsi, CyJ OLIEHUBAET JOBOABI JBYX CTOPOH —
3asIBUTENS] U CTOPOHBI, TPUHSBIIIEH aKT, ONIEHUTh BCE JOKA3aTeIbCTBA. UTOOBI
HE TOCTpajiaiy MyOJMYHbIE UHTEPECHI, CyA JAOJKEH MPOSIBUTh MHUIIMATHUBY,
3aHSTHh AKTUBHYIO MTO3UIIUIO TI0 UCCIIETOBAHUIO OOCTOSTENBCTB JIeTa.

Ecnu cyn mpuHumaer penieHue o0 YJIOBICTBOPEHUU 3asBJICHUS O
MPU3HAHUM  HOPMATHUBHOIO  AaKTa  HEACHCTBUTEIBbHBIM IO  MOTHUBY
MIPOTUBOPEUHS €r0 3aKOHY, TO YKa3bIBA€T B PE30JIIOTUBHOM YaCTHU KaKOW aKT,
KEM HM3JaHHBIM M KOrjga. 9TO O3HA4YaeT, YTO aKT HE MOPOXKIAET U HE BIICUET
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IPABOBBIX MOCJIEACTBUI CO JHS €ro MU3JaHUs U HE MOMJIEKHUT IMPUMEHEHUIO,
T.. YTpaThi CBOE 3HAYCHHE. AKT CUMTAETCS HENECUCTBYIOIIHUM C MOMEHTA
BCTyIUIeHHsT B 3akoHHyl0 cuiy cr 239-8 TTIK. Ho ecnm akt Obln yxke
IIPUMEHEH, TO BCTYIIA€T B JIEUCTBUE MaTE€pUaJbHOE IIPaBO, U COrJacHo CT 13
4.2 ['KP® HapylieHHO€E MpaBo MOJJIEKUAT BOCCTAaHOBJIEHHIO. [loaTOMY Cy/ibI B
pPELIEHNH YKa3bIBAIOT: «IIPU3HATH aKT HEICUCTBUTEIBHBIM», @ HE OTMEHSTH
€ro, OTMEHUTh MOYKET OPTaH U3JaBIIHI aKT.

ITo BompoCy ocnapruBaHus akTa B KAUECTBE UCTOYHUKOB MPABa CIIY’KaT:

o['TIK ct. 239-1, 239-8, I'TIK npu 3ToM 1.2 cT. 239-2 npuMEHATHCS HE
JOJDKEH TaK KaK OrPaHUYMBAET MPABO HA CyJIEOHYIO 3aIUTYy.

e3akoH P® «OO0 oO6xkaloBaHUM B CyJA, JNECUCTBUM U pPEILICHUH,
HapyLIAIOLIUX MpaBa U CBOOOIBI TPAXKAAH.

elloctanoBnenus Ilnenyma BepxoBHoro cyna P® Ne5 ot 27 ampens
1993r. ¢ uzmenenusimu ot 21.12.93. «O HEKOTOPHIX BOIMPOCAX, BOZHUKIIUX
IIPY PACCMOTPEHUU JIEN 10 3asIBJICHUSAM IIPOKYPOPOB O MPU3HAHUM ITPABOBBIX
aKTOB MpoTUBOpedamuMu 3akoHy»; NelOQ ot 21.12.93 ¢ wu3smeHeHusiMu
25.10.96 «O paccMOTpeHHHM CyJaMu KajloO Ha HENpaBOMEPHbBIC ICHCTBUS
HapyLIalolue MnpaBa W CBOOOABI TpakaaH» W MaTepUajbHble 3aKOHbL. B
HACTOSILEE BpEMsl pacliupeHa cyaeOHasi 3alMTa MNpPaB TIPaXKAaH
U30UpaTeJbHBIX, KaK AKTUBHBIX (MPaBO U30UPaATh), TAK U MACCUBHBIX (IIPaBO
ObITh M30paHHbIM). [IpaBoBast 6aza: 3akoHBI 0 pedepeHmayme, 0 BHIOOpax, O
rapaHTUsX HM30MpPATENbHBIX MpaB, a MUMEHHO, «OO0 OCHOBHBIX TapaHTHIX
n30upaTeNbHbIX MPaB U MpaBa Ha y4yacTue B pedeperayme» ot 5.09.97r.; «O
BbIOOpax aenytaroB I'J[ P® ot 21.06.95 — BHOBB AeiicTByIOUIas pegakuus ot
01.07.99r.; «O BbeiOOpax IlIpesmaenta PD» gexkabpp 1999r.; «O6
o0OecrieyeHun KOHCTUTYUMOHHBIX TMpaB rpaxkjgaHn P® wu3bupate u ObITh
n30paHHBIM B OpPraHbl MECTHOTO caMOympaBieHus» B peaakuuu 28.06.98r. u
Apyrue (CMOTpHM KypC TOCYAapCTBEHHOIO IpaBa, KOHCTUTYLMOHHOIO,
MYHHUITUIIAIBHOTO).

PaccMoTpenre BBIOOPHBIX CIOPOB BO3MOXKHO B BBINIECTOSIIICH
n30UpaTeNbHOM KOMMCCHM, OOpallleHHe B He€, He JMIIaeT IpaBa Ha
oOpalieHie B CyJ WM PacCCMOTPEHHUE CIIOPOB B CyJax OOUIEH IOPUCAUKLIUU.
[Tpumep cm Poccuiickas roctunus Ne9 3a 1998r. cTp.25 xanobbl Ha perieHus
OKPY’KHBIX KOMHCCHI paccCMaTpUBarOTCA CyJoM cyObekTa PO.

Ecnu crnop BO3HMKaeT MeEXIy aAMUHUCTpauue cyObekra PO u
n30MpaTeNbHOM KOMHUCCHUEH — Ka3ajoch Obl HET CTOPOHBI-TPaXJIaHUHA —TO
crop BCE pPAaBHO paccMaTpHUBaeTCsl B Cyle OOIIell IOpPUCIMKIMH, a HE B
apouTpaxkHOU (CTp. 25 CM. BhIIIE).

N30upaTtenbHoe mpaBa TpaxiaH — 3TO MpaBa KOHCTUTYIHMOHHBIE.
Kazanoce Obl m paccmarpuBaTh ux goibkeH Koncruryuumonusiii Cya. Ho
Koncturyuuonnsiii Cyx Oyaer paccMarpuBaTh CHOp, Korja pedb HAET O
HapyIICHUU NpaB TpaxaaH N30UpaTeIbHBIX 3aKOHOM, T.€. HECOOTBETCTBHUE
n30UpaTeIbHBIX 3aKOHOB, 3aKOHOB O BbIOOpax KoHcTUTyIMM, eciau 3aKkoH
3aTparuBaeT camo NpaBo OBITh M30paHHBIM, HU30HpaTh. CyObEKTUBHBIE NTPaBa
TpaXJIaH TMOJICKAT 3alUTE B CyAe oOmei topucaukmuu. [Ipu 3TOM Cysl
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paccMaTpUBalOT HE Bce KajuoObl, a JIMIb, TE€ KOTOpbIE KacCarTCA
n30MpaTeNbHBIX MPaB, TaK CYJOM OBLIO OTKAa3aHO B PACCMOTPEHUU Kajaol U
Ha IlocTtaHoBiieHne 00JIaCTHON KOMHCCHH 00 OCBOOOXKIEHHUH OT JOJIKHOCTH
npeaceaaresns 3toit komuccuu (cM. bromnerens BC Nel0 3a 1999r. c1p.11).

Ho cyasl oOmel MOpUCAUKIIMU HMEIOT CBOK KOMIETEHILHMIO 10
BOIIPOCaM CBSI3aHHBIM C BBIOOPAMH.

Tax Bepxosnbiii Cyn paccMaTpuBaeT Jieja Mo MepBoid WHCTAHIIMHU 00
ocnapuBaHuu W jaeucTBuil (Oe3xeiicTBuii) lLlenTpanbHoit M30upaTenbHON
KoMuccuu 1o moJArotoBke M NMpoBEJIEHUIO BBIOOPOB JenyTaToB, [Ipe3unenta
3a HMCKJIIOYEHHEM pEeIIeHUH, NMPUHUMAEMBIX MO >Kajmo0aM Ha pEIICHHs |
JIEHUCTBUS OKPY>KHBIX H30MPATEITbHBIX KOMHUCCHIA.

CrnenoBarenbHo, ecnu oOxaimyercss pemienne camoin lleHtpanbHOi
KOMHCCUHM, TO 3TO0 neno noacyaHo Bepxosmomy Cyny, a ecim LUK
paccMoTpena kajgo0y Ha pelieHue OKPYKHOH KOMHCCHH, TO JIEJIO MOJICYIHO
Cyly COOTBETCTBYIOIIEro cyonekra PD (okpyxHoi u T1.1m.). Ho momydaercs
BOIIPOC: a €CIIU CyJ] OTMEHUT pelleHre oKpyxkHoe; To pemenne LUK nomxno
OBITH TOXE OTMEHEHO, a 3TO HE KOMIIETEHIIMS 3THUX CY/IOB.

Cucrema Komuccuii cocroutr wu3 Llentpansnoit W30uparenbHOit
Komuccun, xomuccum cyOBEKTOB: OKPY>KHbIE KOMHCCHHM HW30HMpaTeiIbHbIC
TeppUTOpHalIbHbIE  (pallOHHBIE, TOPOJICKHE Jpyrue), u3dupaTenbHbIe
KOMHUCCHH, YYaCTKOBbIE N30MpaTelIbHble KOMUCCHUHU.

XKanoObl Ha pemeHus: OKPYKHBIX W TEPPUTOPHAIBHBIX KOMHCCHI

paccMaTpuMBaIOTCS CcyAaMH — CyObekToB Deaeparuu  — OKPYKHBIC,
ropojackue, aBT. OOmacTeid, OKpPyroB; - IO COOTBETCTBHIO, JKajoObl Ha
Y4aCTKOBBIC KOMHCCHUU paccMaTpUBalOT  paOHHBIC Cyapl  —
MEXMYHHIUTATBHBIE.

Panee B ocHOBHOM 1 ObUH Juib Aena mo ct. 233-235 I'TIK. C yuérom,
Toro, 4Yto cdepa cyaeOHONW 3ammMTBl 1O W30WUPATEIBHBIM IpPaBaM
yBEJIMYMBAETCS, HOPMBl O IpaBe Ha OOpalleHue B CyA COJEpPXKaThbCs B
MaTepHAJIbHBIX 3aKOHAaX, KOTOPbIE MPU3BaHbl PEryIUPOBAaTh U30MpaTEIIbHbIE
npaBa, a He MpolieccyalbHble BOIPOCHI, HEOOXOAMMO BHECTH psAJl U3MEHEHU
u nononuenuii B ['TIK.

VY nen naHHOW KaTeropuu COKPAIEHHBINM CPOK PaCCMOTPEHMS 3 JTHS —
3TO TpeJies, yJyacTue Mpokypopa obs3arenbHo. CaMm MOPSAIOK PacCMOTpPEHUS
Jiefia aHaJIOTHYeH UCKOBOMY, C COOJIIO/IEHHEM BCeX MPHUHIIMIIOB IIpolecca.

[Ipumeuanue: B mporpaMme TOBOPUTCS JIUIIb O JIeNax Mo jkajo0aM «Ha
HENPaBUIBHOCTh B CIUCKax u30uparenei», 00 3TOM CTYAEHTHI MPOYTYT B
yueOHuKe. HeoOxomumplM cuMTana ckazaTh O Jejax Mo >kanobaMm Ha
JIEUCTBHUSI KOMUCCUN H30MPATENbHBIX, TO YTO SBJISIETCSA HOBBIM, MPU 3TOM
Oojee MIKUPOKO 3TO M3y4aeTCs B JPYTUX AUCHUIUIMHAX, JUIS JUCLMIUIAHBI
IPpaKJAHCKOIO IMpollecca BaXHO 3HaTh, YTO TaKWE Jella €CTh W KTO HX
paccMaTpHUBAET, B KAKOM IMOPSIIKE U 1O KaKOM Mpoueaype.
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1.4 Tema 4. «Oco60oe Npou3BOIACTBO»

Haunéwm co cratuctuku. Tak B 1997 rogy ObUIO paccMOTpEeHO cyaamu
Bcero 3882 ThICAYM TpaKIAaHCKUX Jell, W3 HHUX MO JelaM 0co0oro
npou3BoJicTBa 193 TeicsSUM 3asiBJIEHUN OBLIO YAOBJIETBOPEHO, a B 1998r. ObLII0
YAOBJIETBOPEHO 22,6 THICAYM 3asiBICHUNA 0OCOOOr0 MPOM3BOACTBA, U3 HUX
YBEIIMYWIOCh  YUCJIO  YAOBJICTBOPEHHBIX  3asABJICHUM O  IPU3HAHUU
OTPaHUYCHHO JeecrocoOHbM ¢ 7357 mo 8012 (unu Ha 8,7%); CHU3UIIOCH
KOJIMYECTBO 0OOCHOBAHHBIX TpeOOBaHUIi 00 ycTaHOBIEHUH OPHAKTOB co 128
no 119 Tteicau, wau Ha 6,9%, CHU3MIIOCH YHCIIO JKajJo0 Ha JCHCTBUSA
HoTapuycoB ¢ 1865 mo 1251, wiu Ha 32,9%. A Bcero B 1998 rogy Obuio
OKOHYEHO 4325 Thicsiun rpaxaaHckux aein (cMm. Poccuiickas roctumust No7 3a
1998r. 1 Ne9 3a 1999r. otnien cTaTUCTUKY).

Wrak, kak BUIHO, Jeia 0coO0OTO MPOU3BOJACTBA 3aHUMAIOT HE MAYIO
noJt0 B pabote cynoB. [louemy ke 3T fema «ocoObie)» 4eM OHU OTJIMYAIOTCS
oT aApyrux. Kojekc nuiib Ha3bIBa€T KATErOpUU J€J, KOTOPbIE K TaKuM
oTHOocsATcs cT. 245 T'TIK.

Hayka u 3aKk0HOJATENbCTBO TOBOPST O TPEX BUIAX CYAONPOU3BOJICTBA:
HMCKOBOE TMPOM3BOACTBO, MPOU3BOACTBO IO JI€JIaM, BO3HHMKAIOIIUM W3
aIMUHUCTPATUBHBIX OTHOILIIEHUM (B paMKax 3TON T€MbI JaHHBINA BUJ CTaBUJIICS
10/ COMHEHHE) U 0c000€ MPOU3BOACTBO, €T0 HUKTO MOKA HE OCHapUBal Kak
BHU/I.

JlenieHne TrpakJIaHCKOTO CYJIONPOU3BOJACTBA HA BUJIBI OOYCIOBIEHO
MaTepUaJbHO-IIPABOBOM MPUPOAOW JI€1 W  BBITEKAOIIUMH M3 HITOTO
polecCyaTbHBIMU OCOOEHHOCTSIMU MX paccMoTpeHus. MickoBoe — 310 jena
0 CIopaM, CyJ pa3peliaeT CHopbl O MpPaBE WM OXPaHSIEMOM HHTEpECE,
BO3HUKAIOIIUE W3 CEMEUHBIX, TPYAOBBIX, JKWIHILIHBIX, KOJXO3HBIX, U
rpaXxJaHCKUX OTHOIIeHUK. Oco0oe MpOoM3BOACTBO OTIIMYACTCS TEM, YTO B
HEM OTCYTCTBYET CIOp O TpaBe BOOOIIE, MPeaIMETOM CyAcOHON 3aIuThl
BBICTYIIA€T OXPAHSIEMBIH 3aKOHOM HWHTEpPEC, a HE CYOBEKTHBHOE IPABO
BXOJISIIIEE B COJIEpKaHUE KaKOTo-JIM00 MaTepruaaIbHO-ITPAaBOBOIO OTHOIICHUS.
B npemax ocoboro mpou3BOJICTBA  YCTAaHABIMBAIOTCA  (PAKTHUUECKHUE
00CTOSATENbCTBA ITPABOBOT'0 XapakTepa (FOPUANIECKUE I0KA3aTeIbCTBEHHBIE).

B Takux nmemax HET cnopa, HO €CThb MHTEPEC, KOTOPBIA MMEETCS KakK y
3asiBUTEINS], HAIPUMEDP, OTPAaHUYHUTH JEECHOCOOHOCTh ChIHA, YTOOBI JMIIUTH
€ro BO3MOXXHOCTH TPAaTUTh HEPA3yMHO 3apIuiaTy, YCTAaHOBUTH (aKkT POJICTBA,
YTOOBI MOJYYUTh TOKYMEHT O HACIEJCTBE U T.J., 4 Y 3aMHTEPECOBAHHBIX JIMII
— 9T0 MOryT OBITh Kak TpaxkaaHe, TaK M OpraHU3aluu; -
MICUXOHEBPOJIOTHYECKUH AUCTIaHCeD, T/I€ OOJILHON COCTOUT Ha yué&Te.

Her wucrna-orBeTumka, JKajJoOI[MKAa W JIMI@, YbH JEUCTBHUSA
00KaNyIoTCsl, €CTh 3asBUTEb M 3aMHTEPECOBAHHBIC JIMIIA, TIPU 3TOM KpPYT
3aABUTEJICH U JIMIL 3aBUCHUT OT KaTETOPUH JEJa U CTPOTO OUYEPUYEH 3aKOHOM.

[Ipu paccMoTpeHuu jenn AeUCTBYIOT OOLMe MpaBuia, HO HE JEUCTBYIOT
TaKue, KOTOPhIE CBA3aHbI C MCKOBBIM XapaKTepOM OTHOIIEHUM, TaK HEJb3s
YaCTUYHO YJOBJIETBOPUTH 3asiBJICHUE (€CIu peub uaET 00 0JJHOM TpeOOBaHUU
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— YCTAHOBJICHUE OJTHOTO IOPUINYECKOTO (haKTa), HEIb3s 3aKJIIOUUTh MUPOBOE
COTJIALlICHUE, TIPEAbSIBUTH JOMOJHUTENIbHBIC 3asBICHUS, BCTpeuHble. HbIMU
CJIOBaMH, CyJl pacCMaTpPUBAET IO TAKHUM JI€JIaM OJWH KaKOU-TO KOHKPETHBIN
BOIIPOC, 3aTparuBarollui ONPEAEIEHHBIN KPYT JIML KOTOPbIE IOJHOCTBIO BCE
3aMHTEPECOBAHbl B PEIICHWU BOMPOCA, TaK HACJICAHUKAM HYKHO, YTOOBI
POJICTBEHHUK JIOKa3aJl CBOE pPOJCTBO BOBpEMsS M MPABWIbHO, 4YTOOBI B
JanbHeuIeM He ObLIO CIIOPOB O HACJIE/ICTBE.

Ho npu paccMoTpeHHHM Takux €], MOKET BO3HUKHYTH CIIOp O IIpaBe
TOTJIa, Cy/l OCTaBJISIET 3asBJICHUE, TI0JIAaHHOE B paMKaxX 0c0O0ro MpOU3BOJICTBA
0€3 pacCMOTpEHHUS U Pa3bsICHSIET 3aMHTEPECOBAHHBIM JIUIIAM, YTO OHU BIIPABE
B OOBIYHOM TOPSIIKE MOAATh MUCK B CyaA. Takke, eclii BOZHHKAET BOIPOC 00
00 KaJI0BaHUU IE€HCTBUI JI/7IUL], aKTOB.

Takue nema, kak OOBSBICHHE YMEPIINM, O€3BECTHO OTCYTCTBYIOIINM
YCHIHOBJIEHUU (yIOYEpPEHUHU), OTPAHUUYCHHUH JI€ECIIOCOOHOCTH, MPU3HAHUU
HEJICECIIOCOOHBIM, OTMEHE OTrPaHWYEHUS, TMPU3HAHUH JIEECTIOCOOHBIM
paccMaTpHUBaIOTCAd C 00s3aTEIbHBIM Y4YacTHEeM HPOKYPOpPa, IOCKOJIbKY
3aTparvBaroT MpaBa IPak/iaH, KOTOPhIEC MOIEKAT FOCYIapCTBEHHOM 3aluTe,
KpOME TOro, Jejla O JEeCHOCOOHOCTH paccMaTpHUBAIOTCA CYJIOM TOJBKO
KoJuiernasibHo ct. 245 T'TIK.

[lo Bcem pnemam 0co0Oro MPOU3BOJCTBA, IOCIE MOCTYIUICHUS
3asBJICHUS]  CyJbsl NPOU3BOJMUT  CIEAYIOIIME  ACHCTBHUS:  MPOBEPSET
COOTBETCTBHE 3asBICHUS (opMe, MPUIIOKEHBI JIU JTOKYMEHTHI, OTUIaueHa JIn
TOCTOILIMHA IPU 3TOM OpraHU3alyy, IPOKYpPOp FOCHONUINHY HE IJIATAT, TakK
KaK TOJIal0T 3asBJICHWE B MHTEpecax TIpakKJIaH, OpraHu3alvi, Mo nejaam o0
YCBIHOBJICHUH, TI0 JIEJIaM O PETPECCHUsX, a TAKKE B 3aBUCUMOCTH OT CyOBheKTa
— Hanpumep yuyactHuk BOB, YUepnoOsinen, o6mas xe rocnomuiuHa 10%
MUHHMAaJIbHOTO pa3Mepa OIIaThl TPy/a.

3asiBlIeHHE MOKET OBITh OCTaBJIECHO 0€3 JBUKECHHUS.

HoacynHocTh 3asBiIEHUI B WHTEpecax MOAAIOIIEr0 Tak Jena o0
YCTAHOBJICHUM HOPUANYECKUX (PAKTOB — MO MECTY KUTEILCTBA 3asgBUTENS, 32
WCKJIFOYEHUEM O BJIAJICHUHM CTPOEHUS — MCKJIIOUUTENbHAS MOJCYIHOCTh, TaK
KE 10 MECTy JKUTENIbCTBA 3asBUTENS JieJla TpPU3HAHUM  OE3BECTHO
OTCYTCTBYIOILIUM, YMEPILIUM, 00 YCTaHOBJICHUU HEMPABUILHOCTH 3aIIUCH aKTa
IPaXIaHCKOTO COCTOSIHMS, W JIMIIb JieJa CBSI3aHHbIE C JKamobaMHu Ha
HOTapHUalbHbIE JIEUCTBUS U BOCCTAHOBIICHHE IO yTPAUYCHHBIM JTOKYMEHTAMU
0 MECTY HaXOXKJICHHS JOJKHOCTHOTO JIMIIa U OPraHU3allly, a O IPU3HAHUU
UMYyIIeCTBa OECXO3AMCTBEHHBIM IO MECTY HAXOXXJEHHUS HMYIIECTBA, 4YTO
CBA3aHO CO COOpOM JOKa3aTeabCTB, O TMPU3HAHUH HEACECTIOCOOHBIM,
OTPAHUYEHHO [I€ECTIOCOOHBIM IO MECTY KHUTEIhCTBA 3TOr0 Tpa)KJaHWHA —
3allliTa ero Mnpas.

Cpox paccMOTpeHHUs Nl — OOBIYHBIM OJWH MeECSI W JocyacOHas
noaroroBka 7 wmu 20 pgHed. TOJNBKO IO BOCCTAHOBJIEHUIO IIPaB IO
yTpPaueHHBIM JIOKYMEHTaM OCOOBI CPOK pacCMOTpPEHMs TPU Mecsia CO JHS
nyonukanuu ct. 279 I'TIK.
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Camo cyneOHOe 3aceaHie MPOXOIUT B OOBITHOM ITOPSIIKE.

Tak e MoOryt OBITH XOJaTalCTBa, aJBOKATHI, CBUAETEIH, BO3MOMXHO
OTJIO)KEHHE JIeJla, NPUOCTAHOBJIEHUE, a MHOrJa IMpPOCTO HEOOXOIUMO
nposeneHue skcneptussl cr. 260 I['TIK, HO €€ M0KHO TpoOBECTH U B ITpoIECCE
J0Cy1€OHOM MOJATOTOBKH.

Cya BBIHOCHUT peIlIeHHE B COBELIATEIbHOW KOMHATE.

Pemenue MoxeT ObITh 00°KaJIOBAHO WJIU OIIPOTECTOBAHO.

BerynuBiiee B 3aKOHHYIO CHITY pellieHrue 00s3aTeNbHO.

Pemenue Moxet ObITh OTMEHEHO, KaK JIH000€ Ipyroe.

A BOT, IO TakoW KaTeropuu Jej, Kak JeeclOCOOHOCTh, OOBSBICHUE
0€3BECTHO OTCYTCTBYIOLIUM M YMEPUIMM BO3MOXKHA OTMEHA PEIICHUsI CaMHUM
cynoM. Ho Henb3d myTaTh ¢ OTMEHOM PELICHUM 110 BHOBb OTKPBIBIIMMCS
00CTOSTENBCTBAM.

Ha nuuo, u3paTue W3 NPUHLKINA HEU3MEHHOCTH CYAEOHOr0 perieHUs
(0HAKO, €CTh TOYKA 3pEHUS, IO KOTOPOH 3TO JIMIIbL OCHOBAHME, OTAEIIBHOE,
OTMEHBl PELICHUS MO0 BHOBb OTKPBIBIIMMCS 0OcTOsATENbCTBaM). Jlroboe
pelieHue, MoJyIeKallee MepecMoTpy, MNpPU €ro BbIHECEHUH CUMTAETCA
UCTUHHBIM, COOTBETCTBYIOIIUM (paKkTaM peasibHON AeiicTBuTenbHOCTU. Korma
K€ CyJl BBIHOCUT penieHue no cT. 256 u 258-262 I'TIK, To ucxoaut u3 TOrO,
YTO JIUIIO MOKET OOBSBUTHCS, BBI3IOPOBETh. TO €CTh UMEETCS MPe3yMIIus
XKU3HU U cMepTu. OHAKO, TaKue PEeIIeHHs] HEOOXOIUMBI I YCTOMYMBOCTH
OTHOIIEHUH, omnpenaenéHHocTd. CKOIbKO MOXHO OBITh B Opake ¢
IyLIEBHOOOJIbHBIM, OTCYTCTBYIOIINM?

«IIpu3Hanue rpaxaaH OEe3BECTHO OTCYTCTBYIOIIMMHU WIH OOBSBICHHE
UX YMEpPIIMMH — 3TO HE 4YTO HMHOE, KaK YCTAaHOBJEHUE ONPEICIIEHHBIX
00CTOSTENBCTB, OPUINIECKUX AKTOB, MO3BOJISIOLIUX CHENIATh BBIBOJ O TOM,
YTO MECTOHAXOXKJIEHUE I'PaKJaHUHA HEU3BECTHO, UJIM O TOM, YTO O€3BECTHO
orcyrctBytomuid ymep» (FOpuct Nell 3a 1999r. c1p. 11).

He moxer ObITh M peun O cyneOHOM OmuOKe, TaK KaK Ha MOMEHT
BBIHECEHUS PELICHUS U0 OTCYTCTBYET, UTO JI0Ka3aHo 3asButeneM. Cyn npu
ABKE€ JMIla [EepecMaTpuBaeT paHEE  BBIHECEHHOE WM  pElIeHHE,
MIOCTAHABJIMBAET HOBOE pPEIICHHE, KOTOPOE OTMEHSET MpeXHee, 3/1eCh HET
HOBBIX OOCTOSTEIBCTB, @ T€ KOTOpbIE OBLIM YCTAHOBJEHBI CYJOM paHee
U3MEHWINCH. PellleHre B MOMEHT €ro BbIHECEHHUs ObLIO BEPHBIM U 3aKOHHBIM,
a BOT CIYyCTS BpeMsi OOCTOSATENhCTBA, a TJIaBHAs 3ajadya JaHHBIX Jell
YCTaHOBJIEHHE OOCTOSITENIbCTB, HW3MEHWINCh M pEHICHHE HE MOXKET
CYyILIECTBOBATh, YTPAUMBAET CBOE 3HAUEHUE U IOpUANYECKYyI0 cuity. [Ipu 3ToM
Takue JeNla, Kak O JEeecloCOOHOCTH PacCMaTpPUBAIOTCS B MOPSAJKE 0COOO0Tro
npousBoacTtBa.  [lpm  paccMoTpeHMM  3THMX  J€l1  YCTaHOBJICHHbBIE
00CTOATENHCTBA BIMSIOT HAa CyOBEKTUBHBIEC MpaBa rpaxkaad. Ctapoe peuieHue
OTMEHSIETCS HE TMOTOMYy YTO CyJA, 4YTO-TO HE Y4Y€l, IOTOMY, YTO
o0OcTosiTeNnbCTBA Jl€JJa H3MEHWINCh U TpeOyeTcsi BOCCTAaHOBUTH IpPaBa,
KOTOPbIE HEOTHEMJIEMBI 32 IPAKIAHUHOM.

Cnenyer He myTath, fena 00 oObsBieHun ymepmuM cT. 252 T'TIK u
nena o0 ycranoBiienuu (akra cmeptu cT. 247 n. 8 I'TIK, B nmepBom ciydae
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CMEPTh MpPEANosaraercs, a B0 BTOPOM, OHa (paKT OCYIIECTBUBLIMICS, HO HE
UMEIOINN JOKYMEHTAIBHOTO MOATBEPKICHU.

ITo nranHOMY BOMIIPOCY HAJO 3HATH MOJIOKEHUs cTaTen 42,43,44,45,46, a
takxe c¢1.29 u 30 I'K yacts nepsas.

Opuanueckue daxTbl —OJIUH u3 BU/IOB OCHOBaHUU
npaBoOOTHOIIEHUM. Jlemsarcs Ha TpocTble — OAHO OOCTOSITENbCTBO —
PUCBOCHUE 3BaHUS U CIIOKHbIE — HA3HAYCHUE MEHCUU — TPEOYyeTCs U CTax U
Bo3pacT. Cya B mopsiike 0co00ro MpoOM3BOJICTBA YCTAHABIMBACT UMEHHO T€
(bakThl, KOTOPbIE UMEIOT IOPUAMYECKOE 3HAUYEHUE, T.€. BICKYT IOPUIUUYECKU
3HAYMMBIE IIOCJIEACTBUS W T€ KOTOPBIE HE YCTAHABIMBAIOTCA JPYTHMH
KOMITETEHTHBIMH OpPTaHAMM.

Tax Henb3s B CyneOHOM MOpSJIKE YCTaHABIMBATh: TPYAOBOM CTax,
BOIIPOCHI  TPYJOCIHOCOOHOCTH, WHBAJIUIHOCTH, MPOXOKIEHUS CIIYXKObl B
BoopyX€HHBIX cuiax, HaxoXIeHHE Ha (QpPOHTE, MapTH3AHCKOM OTpsIe,
paHEeHHH, BO3pPACT TpakaaH, okoHuaHUs y4€Obl. Ho cynmel paccmarpuBaroT
3asBJICHUS] 00 YCTAHOBJIEHUM (paKkTa NPUHAAJIEHKHOCTH JOKYMEHTOB 10
JaHHBIM BompocaMm. He paccmarpuBaroT 3asBiI€HUS O NPHUHALICKHOCTH
NapTUIHBIX, BOEHHBIX OwWieToB, mnacnopra, JokymeHToB 3AICa -
[TocranoBnenne Ilnenyma BC CCCP Ne9 or 21.05.85r. «O cynebHoi
IPAKTUKE MO JeiaM 00 YCTaHOBJIEHMHM (DAKTOB, MMEIOIIUX HOPUANYECKOE
3HAYCHUE

3amayeil cyla Ipu pacCMOTPEHHMM €] JTaHHOW KAaTETOPHUH SBIIAETCS
YCTaHOBJICHHE HANUYMs WIA OTCYTCTBUS (AKTOB O KOTOPBIX IIPOCUT
3asgBUTENb. TO €cTh pelieHueM cyja cyld NpuaaéT NHUCbMEHHYI0 (GopMy
(dakTy, KOTOpbIl B JalbHEHIIEM HMMEET 3HAu€HHE IPaBOBOE /JIs JIMIA, B
OTHOIIIEHUHU KOTOPOTO (PaKT yCTAaHOBJIECH.

Ilepeuenp wpuandeckux ¢axkros usnoxeH B cr.247 I'TIK, HO 3TO HE
VCUYEPIBIBAIOIINM [IEPEUECHBD.

Tak B cBa3u c jeiictBueM 3akoHa «O peaOuIUTaUU KEPTB
NOJINTUYECKUX  PENpecchil», BO3HUKIA Takas Kareropus Jed, Kak
YCTaHOBJICHHE (paKTa MPUMEHEHHSI PENpecCud, KOH(PUCKALMH HMYILIECTBA,
PU3HAHUU JIUIIOM, K KOTOpOMY ObliIa MpuMeHeHa penpeccus (cM. bromnerens
BC P® Nel10 3a 1999r. ctp.12 11.3).

['maBHOE, 4TOOBI PaKT MOPOXKAAT BOSHUKHOBEHUE (HAIIpUMep, ITpaBo Ha
JBTOTY), U3BMEHEHHE (CeMelHOe MoJokeHne — paktudeckuit Opak mo 1944r),
IpeKpalleHre (BO3BEICHUE CTPOEHUS OJHUM JIMIOM) IPaBOOTHOIIEHUS. Tak,
OJIHAa TpaXkJAaHKa MpOCUia YCTAaHOBUTh, UTO JApyras IpaKJaHKa sBIseTca €€
J0YEpbI0, AJI TOro 4ToObl MoAapuTh el MamuHy. Ho mpaBoBOro 3HaueHus
Takoil (akT He MMEeT, TaK KaK JapeHue BO3MOXKHO JroboMy suily. OmHako,
II0 3aKOHaM O HaJorax 3TO HMMEET 3HA4YE€HUE, CIEHOBATEIBHO YXKE€ IOCIe
JapeHHs] TAaKOM BOIPOC MOKHO ObUIO OBl CTaBUTh. YacTo 3asBUTENHM IPOCAT
YCTaHOBUTH (DAKTBI, KOTJa HMMEETCs CHOp O TMpaBe, B TaKUX Clydasx
HE0OXO0IMMO CTaBUTh KIMEHHO BOIIPOC O MPaBe, XOTSA OH HEPA3pbIBHO CBSI3aH C
(dakTaMM — MpaBO Ha IUIOIIAJb POJICTBEHHHKA. POACTBEHHBIE OTHOIICHHS
JIOKa3bIBAIOTCS, KaK IMPABWIO, aKTaMH 3allUCH TPAXKIAHCKOTO COCTOSIHUSA W
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JMIIb MPU UX OTCYTCTBUM M HEBO3MOXXHOCTH BOCCTAaHOBJIEHMS (Yallle BCEro
3TO OKKYyIalHus, MOKap, OTCYTCTBUE APXMBA) BO3MOKHO YCTAHOBJIEHUE HX
yepe3 cyd. Eciu jke umeercss akToBasi 3allMCh, HO OHA HE BEpHa, OImMOKa B
HalMCaHUM WMMEHU U T.I. AAThl, TO CTAaBUTCS HE BOMIPOC O POACTBEHHBIX
OTHOUIEHUSX, a 00 UCTIPABIEHUU aKTOBOM 3aIUCH.

s yctaHoBjeHusi (paKTa HAXOKIEHUSI HA MKIMBEHMH 3HAYCHUE
UMEET UMEHHO pa3Mep MOMOIIM, OKa3bIBAEMOMN 3asBUTENIO, T.K. OHA JIOJDKHA
ObITh CYIIECTBEHHON M MOCTOSHHOW Ha MPOTSHKEHUM MUHMMYM TOJa, TOTJa
3TO BJIEYET MPABO HA HACIIEJICTBO.

Jlena 00 ycTaHOBICHUM (pakTa NMPHUHATHS HACJIEICTBA, HE CJIEIyeT
NyTaTh C UCKOBBIMU J€JIaMU O MPOJJICHUH CPOKAa IMPUHATHS HACIEJCTBA, B
IOCJIEHEM JIEJIE, U0 HE BCTYIAJIO B HACJIEACTBO U IMPOCUT MPOINUTH CPOK,
a Tpud yCTaHOBJICHHHM (aKTa, JUIO TMOJB3YeTCd HACIEACTBEHHBIM
UMYIIECTBOM, HO JIOKYMEHTAJbHO HE O(QOPMHI CBOUX IpPaB, XOTS MOXKET
HECTH PacXo/ibl IO UMYLIECTBY (yIUIaTa HAjJora u T.I1.)

®abyna nena U J1I0Ka3aTesIbCTBa 3aBUCAT OT KaTErOPUU HOPUAUYECKOTO
(dakTa, KOTOPBIA MPOCUT YCTAHOBUTH 3aBUTEINb, OT 3TOrO 3aBUCUT M KPYT
JIUL], 3AUHTEPECOBAHHBIX B JIETIE.

Tak B 1988 rogy OblI0 M3MaHO PaCOPSHKEHHE O TTOCTAHOBKE HA YUET
N0 YJYYIIEHUIO >KWJIbs, JUI MpOoKuBaronmx B . Mockse Oosee 40 ner u
KUBYIIMX B KOMMYHaJIbHBIX KBapTUpax. B cyn cramu moctynarb 3asBiieHUS
00 ycraHoBineHuu Takux ¢aktoB. Kazamock Obl, 3TO HE Cy/eOHBIN CIOp, HO
B€lb TOMOBbIE KHUIUM HE BCE COXPAaHWIHCh, JIIOAU MEHsUIM (paMIINU U T.II.
[IpaBoBbIEe MOCHEACTBHSI YCTAaHOBJIEHHWE TAaKOTo (hakTa MMEIOTCS — HaIU4yue
IpaBa Ha IIOCTAHOBKY, Ha OYE€peab II0 JKWIbIO, HET HMHON BO3MOKHOCTH
J0Ka3aTb — HET JOoKyMeHTOB. Kak noka3biBaTh? JIOKYMEHTBI O POXKIECHHH,
yu€be, paboTe, CBUAETENM COCEIM, CIPABKU U3 MEAYUYPEKIACHUU U
IOPUINYECKH 3HAYMMBINA (hakT ycTaHoBieH. KTo 3amHTepecoBaHHOE JHIIO —
KWIMILHBIA OT/IEeN — B YEM MHTEPEC, B TOM YTOOBI HE ObLIO 3JI0yNOTPEOICHHIA
CO CTOPOHBI T'PaXk/JIaH HA MOJIYYEHUE JIbIOTHOU OYepeIn KHUIIbSL.

Opranu3anuu ¢ TaKUMHU 3asBJICHUSIMU — 00 YCTaHOBJIICHHH IOP(AKTOB
oOpariaroTcst KpailHe pesiKo.

B 3ammuty rpaxkaaH MoKeT 0oOpaTUThbCs € MOAOOHBIM 3asiBICHHEM
COOTBETCTBYIOIIAas oOpraHu3anus u Mnpokypop. K mnpumepy, HaxoxaeHus
peOEHKa Ha MKIMBEHUU YMEPILIETO.

Cyn MoOXeT npu HEIOKAa3aHHOCTH OTKa3aTh B YJIOBIETBOPEHUU
3asiBJICHUS 00 yCTaHOBIICHUH tOp(daKTa.

[Ipu paccmoTpeHun pAej 00 YCTAaHOBJIECHHHM HENPABUJIBHOCTH
3amuce aKTOB I'PaKJAHCKOIO COCTOSIHUS, CIIETYET UMETh B BUJY, UTO 3aIIACh
y>Ke ObLIa OCYIIECTBJICHA (€CIM OTKa3aHO B OCYLIECTBJIEHHH 3TO kajola Ha
nerctBus-oe3nericteusi oprana 3AI'Ca) HeT crnopa o mnpaBe (MHaY€ MCKOBOM
NOPAJIOK HallpuMep OTELl OCHApHUBAET 3alKCh 00 OTLIOBCTBE) U B U3MEHEHUU
ucnpasiennu 3anucu 3AI'Com ObUTO y’Ke 0TKa3aHo.

AKTBI TPaXJIaHCKOTO COCTOSIHHSI 3TO ACHCTBUS TpaklaH (M3MEHEHUe
dbamunum, BCTyIUIGHHE B Opak, YCHIHOBJIIGHHE, pacTop)KeHue Opaxa,

45



YCTAaHOBJICHHE OTIIOBCTBA) W COOBITHS — POXIACHUE W CMEPTh (OT BOJH
YeJI0BEKa HE 3aBHCHUT) BIIMSIOT Ha MPABOOTHOIIEHUS M MPABOBOE COCTOSHUE
yenoBeka. Tak Kak OHM MOJJIEkKAT FOCYIapCTBEHHOM PErucTpauuu, TO UMEKOT
JUISL TIOJIEH BaXKHEHIIEe 3HAUEHUE M0 CBOEMY COJEPKAHUIO U IOPUIAYECKUM
MOCJIEJICTBUSIM, BCE OHH CBA3aHbI C INYHOW JKU3HBIO.

Cwmotpu ct. 47 wactu 1 'K PO u 3akoH «OO0 akTax TpaKJaHCKOTO
cocrosHus» OoT 22.10.97T. B pamkax cT. 3 u 69.

['maBHOE, 4YTO B peUIEHUSAX CyJa, MO a/3 00s3aTeabHO JOJIKHBI
COZIEpKAThCSl BCE JIaHHBIE, KOTOPBIE YKAa3bIBAIOTCS B AKTOBBIX 3alUCSIX WU
CBUJIETENIBCTBAX, TAK HAIIPUMEDP, B PEIICHUU O BHECEHUU M3MEHEHUS B a/3 00
yceiHOBJIeHUU yKaszbiBatoTcss DUO, rox poxaeHus, MECTO PpOXKIACHUS,
HAallMOHAJIBHOCTh KAK YCBIHOBUTENS, TaK U YCBIHOBIICHHOT O, aJIpeca.

Horapuart sBiseTcs CUCTEMOW OpraHOB, MPU3BAHHBIX 00ECTICUUBATH
3allUTy TIpaB U CBOOOJ U 3aKOHHBIX MHTEPECOB IPaxiaaH, IOPUANUYECKUX JIHII,
roc-ea IyTEM COBEpPLICHUsS HOTApUaNbHBIX JAeucTBui. HorapnanbHble
JEUCTBUSI COBEPIIAIOTCS MYyTEM 3aKpEIICHUs, YIOCTOBEPEHUSI OECCIOPHBIX
aKTOB MPUIAHHUS UM IOpUANYECKON cuibl. HoTapuaT okaspiBaeT rpaxiaaHam
IOPUJINYECKYIO IIOMOLIb U MPENYNPEKIAECT HAPYLIEHNUE 3aKOHA. TaK HE MOXKET
HOTapuyc (TIpu ero J0OpPOCOBECTHOCTH) YJIOCTOBEPUTh HE3aKOHHBIN aKT,
caenky. [ledarenbHOCTh HOTApUYCOB WU JAPYTUX JUL, KOTOPBIE BBIMNOJHSIOT
HOTapuajgbHble (GYHKUMM (IJIABHBIE Bpayd, HAYAJIbHUKU OKCIEIULINM,
COTPYIHUKHU HCIIOJHUTEIbHBIX OpPraHOB, T.€. TJI€ OTCYTCTBYET HOTApUYC)
HAXOJUTHCSA MO CYJCOHBIM KOHTPOJIEM.

JlanHble JEUCTBUS OOXKAIYIOTCS M PacCMaTpPUBAIOTCS CYAOM IO
HopMmam cT1.271-273 TTIK, u ompenensieTcss MOPsIAOK PAaCCMOTPEHUS Kajao0
obmumu mpaBuiamu [TIK, B TOM 4ucie HMCKOBOrO MPOU3BOJICTBA!
pacnpeneneHue 00s13aHHOCTEN MO0 JOKa3bIBAHUIO, OJJUH MECALl pACCMOTPEHMS,
COCTAaBJICHHE 3asBJICHUS 0€3 ABUKCHUSI.

B 3akoHe ykazaHo, 4yTO 00’KajaoBaThb HOTapHAJIBLHOE JEHCTBUE MOTYT
3aMHTEPECOBAHHBIC JIMIIA — OTO TE€ JIAIA B OTHOIIEHWH KOTOPBIX
HOTapUalIbHOE JICWCTBUE COBEPIIEHO WM TEM KOMY OTKa3aHO B HX
COBEpILICHUHU; TMOHATHE JHIla B IIUPOKOM CMBICIEe — (QU3WYECKUe u
IOpUINYECKHE.

Te xe Kkoro JedcTBHE 3aTPOHYJO, HO HE OBUIM Y4YaCTHUKAMHU
HOTapHaIbHOTO Jejia MOTyT noaaars auib Uck. (IloctanoBnenue Ilnenyma
BC P® Nel ot 17 mapta 1981r. ¢ usmenenusimu ot 21.12.93r. u 25.10.96r.)

JKanyromuiics Ha HOTapUaJIbHOE JEHUCTBUE WIM €ro OTKA3 IMPOCHUT CYH
BBIHECTU DPEIICHUE O MNPU3HAHWUU JCUCTBUS HOTApUYyCa HENPABOMEPHBIM.
CymecTtByer MHEHHE, 4YTO JTa Kareropuss Jel CXOJHAa C Jelamu,
BBITCKAIOIIMMH U3 aJIMUHHUCTPATUBHBIX MPABOOTHOLICHWH, TaK KaK UMEETCS
CIOp O MPaBOMEPHOCTHU AEUCTBUN HOTapuyca. CTOPOHHUKU JAHHOTO MHEHUS,
CUMTAIOT 3TO OoJiee pa3syMHBIM U OJArompHUSATHBIM [JIs JIMI, KOTOpbIE
NeHcTBUSL  OOXKaNyIOT, COKpAIlEHHBIA CPOK  PAacCMOTPEHUs, BHIOOP
MOJACY/THOCTU OJHOMECSYHBIM U TPEXMECSUYHBIN CPOK OOpalieHus B CyI C
xanoboil. XKamoObl Ha HOTapualibHbIE ACHCTBUS MOAarOTCs B TeueHue 10
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nHeu. JlaHHas TOukKa 3pEHHs] UMEET BCE OCHOBAaHMUS HA CYIIECTBOBAaHUE, HO
CleAyeT y4YWThIBaTh TEHACHUMU pPa3BUTUS Jiell. BbITekaromux U3
aIMUHUCTPATUBHOI'O TPOU3BOCTBA.

[Ipu paccMOTpeHHHM «HOTapUaldbHBIX JE» CyJ Bcerja ucTpelOyeT
HOTapuaJlbHOE MPOU3BOACTBO. Jleno MoxkeT ObITh BO30YXKACHO U
MIPOKYPOPOM.

C 1996r. neiicTByeT cyaeOHbIM MOPSIIOK YCHIHOBJIeHUS AeTeil. Panee
ATO PEIIAIOCh B aIMUHUCTPATUBHOM MOPSIIKE, OpPraHaMH ONEKU U OpraHaMu
MECTHOM BiacTtu, HO K 1996r. co3ganace aypa 370ynoTpeOieHuil u
HapylI€HUH, IMO3TOMYy IIepeAada »dTOro Bolpoca B CyA HOCHIA U
nonutuieckuii xapakrep. Iloatomy c BBemenuem CemeiHOro koxaekca c 1
Mapta 1996r. y cynoB mosiBWIaCh HOBasi KaTeropusi Jeia 00 yChIHOBJICHUU
(ynouepeHum); OTMEHA YCHIHOBJICHUS U paHee Obula B KOMIIETEHIIMH CY/1a.

Crouku 3peHus IpaKIaHCKO-IPOLIECCYAIIBHOTO MpaBa, TJIABHOE IS
JAHHBIX JIeJl CTporoe cooOnogeHrue HopM cT. 263-1-263-5 I'TIK u HOpM CT.
124-144 Cewmeiinoro konaekca P®, mpu »Ttom cyn B J000M Jene JOKEH
UCXOJUTH TOJBKO U3 UHTEPECOB peOEHKaA.

OcHOBHbBIE YepPThI JAHHBIX J1€JI:

- TOJACYIHOCTh — MECTO HAXOXIACHHUS peOEHKA, MPU ITOM, €CIIH JIUIIA
YCBIHOBUTENU — WHOCTpPaHHBIE TpaxaaHe, Juila O3 TpakIaHCTBa,
POCCUNCKHE TPaKJIaHE IOCTOSHHO MPOXUBAIOIIME 3a MpEAeiIaMu CTPaHbI
NOAAIOT 3asiBJICHUE B CyJ BTOPOM HMHCTAaHUMU — LEIb TaKOM MOJCYIHOCTH
0oJsiee CTPOTHil KOHTPOJIb;

- 00s3aTeNbHBIN KPYT JIUIl YYACTBYIOIIUX B J€JI€: YCHIHOBUTENIH, OpraH
ONEKH M TMOIMEUYUTENIbCTBA, MPOKYpPOp, @ KPOME TOTO BO3MOXKHO YYacTHE
caMoro pebEHka, ¢ IeCSITH JIeT 00s3aTeIbHO, €CIIM TOJIBKO OH HE yMaeT, 4To
YCBIHOBUTEJHU U €CTh POJAUTENIH, POAUTENHN peOEHKA;

- OINpEeNeNIEHHBIA 3aKOHOM MEpPEeYeHb NTOKYMEHTOB — ¢T.263-3 I'TIK u
263-2 I'TIK;

- pellIeHHEe CcyJa COJIEPKUT BBIBOJ 00 YJOBJIETBOPEHUHU 3asiBICHUS 00
YCHIHOBJIEHMU W ykazanue nisi opraHa 3AI'Ca o BHeCEeHMHM HM3MEHEHUU B
aKTOBYIO 3alUCh: 00 W3MEHEHWH (aMUIIUU, WMEHHU, NAThl POXKIACHUS, U
YKa3aHUHU JTaHHBIX O POAMUTENSX, COXPAHEHUU HMYLIECTBEHHBIX W JIUYHBIX
HEMMYIIECTBEHHBIX MPaB C POAUTEIEM, POJICTBEHHUKAMU;

- JleJla pacCMaTPUBAIOTCS €IUHONNYHO B cuity cT. 246 I'TIK, uto, mHe
KQ)KETCsl, HEBEPHBbIM, TaK KaK MMEHHO B TakKWX JelaX W HYXXEH OIbIT
HApOJHBIX 3aceAaTesiel, TaKk KaK CyJly He0OOXOAMMO IIPOBEPSITH HPABCTBEHHBIE
Y JTUYHBIE KAaUueCTBA 3asBUTEJICH, KOTOPbIE JJaXKe MPYU HAIUYUU MPEICTABUTENS
00s13aHbI IBUTHCA B CyJIeOHOE 3aCeIaHMUE;

- JIaHHBIC Jiefla JOJDKHBI PACCMATpPUBATBCA B 3aKPBITHIX CYJIEOHBIX
3aceaHusIX, Tak Kak coriacHo cT.139 CemeliHoro koaekca P®, cynbs,
J/nWIa U UHBIE JOJKHBI XpaHUTh TalWHy yChIHOBIEeHHUA. [1o3TOMy B crincok
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paccMaTpUBaeMbIX JEJ 3TU JieJa HE BKIIOYAIOTCA, B KAPTOTEKH YKa3bIBAIOTCS
damumns; XpaHaTcs B OTJACIBHOM ceide;
- TOCIOUUIMHON He 00JararoTcs.

ITo mannbiM nemam npeuctByer IloctanoBnenue IInenyma BepxoBHOTO
Cyna P® Ne9 ot 04.07.97r. «O npuMeHEHUU CyAaMU 3aKOHOJATENIbCTBA MPHU
PacCMOTpPEHUH Jie] 00 YCTaHOBJICHUU YCTAHOBIICHUS

Cyn cam He moAOHWpaeT YCHIHOBUTENIECH W YCHIHOBIISIEMBIX, HE BEAET
HUKAKOro y4yé€ra, OH JUIIb CBOUM PEIICHHEM, KaK OpraH rocyaapCTBEHHOMN
BJIACTU CTOMT HA CTpak€ HHTEPECOB JeTed M Ja€T pa3pelleHHe Ha
YCBIHOBJICHUE ITYTEM BBIHECCHHS PEIICHHS] 00 YCTAHOBIEHWW YCHIHOBIJICHHS.
[IpaBoBbBIE€ MOCAEACTBUSI BOZBHUKAIOT UMEHHO CO JHSI BCTYILUICHUS PEIICHUS B
3aKOHHYIO CHJTY.

UYro kacaercsa nen o0 oTMeHe ycbiHOBiEHMs, TO cT.140 CemeliHoro
KOJIEKCA HE YKa3bIBAET B KAKOM IOPSAKE OHU PACCMATPUBAIOTCS, HE TOBOPUT
00 atom u I'TIK, paHee neiicTBOBal MCKOBOM MOPSIOK — UCTIIOM OBLIT OTHAEI
OIIEKH, HO MPABOOTHOIIEHUN MEXIY YCBIHOBUTEISAMU, POJUTEIAMU OPTraHOM
OIIEKH HET, HET CIopa O IpaBe, MOATOMY Pa3yMHEE HUX pACCMaTpPUBATh B
MOpsIAKE 0COO0T0 MPOU3BOJICTBA.

OTaenbHbIM BONPOC YCHIHOBJICHHME JeTeld HHOCTPAHUAMH, TaKHUX
JIeNT HEMAaJIo, TaK JIMIIb 3a MOJ TojJla OJHUM BOpOHEKCKUM 00JIACTHBIM CYIOM
ObBUIO paccMOTpeHO 26 Takux Jel, TO €CTh pelleHa cyanba 26 nereit
(Poccuiickas roctunmst Ne7 3a 1999r. crp. 37). MarepuanbHblii 3aKOH
peIyCMaTPUBAET yCIOBUE — TaKWE JIUIA MOTYT YCBIHOBUTH, HO JIUIIh, €CIIN
HE MPEACTaBISAETCS BO3MOXKHBIM NEpeaTh E€Tel B pOCCUNCKHE CEMbH, JTHO0
POJICTBEHHUKAM. DTa HEBO3MOKHOCTh OPOPMIIETCSI CIIPABKOM, HO YUHUTHIBAs
Y TIPAaBOBOHM W HPABCTBEHHBIN aCMEKTHI ObLIO OBI pa3yMHO, MPEACTABUTE CYAY
¥ CBEJICHUS O TOM KTO M KOTJla OTKa3aJiCsl YCHIHOBUTH TAaKOTO peOEHKa, Koraa
OB BKJIFOUEH PEOEHOK B 0a3y JaHHBIX.

He yperynupoBaHbl U peajibHO 3aTPyAHEHO HUCIOJHEHHE KOHTPOJS 3a
Cynb0Oi yCHIHOBIEHHBIX nered. (Ilyis mpumepa MOXKHO O3HAKOMHUTBHCS CO
cratb€ll «Bcerma nu ompaBIaHO COXPAaHEHWE TAaWHBl YCBIHOBJIIEHUS —

Poccuiickas roctunus Ne3 3a 99 ron crp. 22-23 u bronnerens BepxoBHoro
Cyna P® Neo7 3a 1999r. ctp. 2-3).

['paxknanuH o0nagaeT MpaBOCIOCOOHOCTHIO, T.€. CIOCOOHOCTHIO UMETh
TpaKJaHCKHE MPaBa U HECTH 00S3aHHOCTH, YTO MPU3HAETCS B paBHOU Mepe 3a
BCEMH, C MOMEHTA POXKJICHUS U IO CMEPTH.
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JleecriocoOHOCTh — 3TO CITOCOOHOCTh I'PAKJAHUHA CBOUMH JI€HCTBUSIMU
npuodpeTaTh W OCYIIECTBISATh T'PaXKTAHCKHE MpaBa U CO3[daBaTh ISl ceOs
00513aHHOCTH U UCTIONHSATH UX.

[Tonnas neecnocoOHOCTH HacTymaer ¢ 18 jeT, a AJjist Jull, BCTYMUBIIUX
B Opak /10 COBEPIIICHHOJICTHSI C MOMEHTAa BCTYIUICHHS B Opax.

Cornacno cr.27 yactu I'TIK PO rpaxmanun MoxxeT ObITh OOBSIBICH
MOJTHOCTBIO JICECIIOCOOHBIM B OECCIIOPHOM TIOPSIAKE OPraHOM ONEKH IpHU
CIIOpe — HECOIJIaCUW POJMTEIICH, IOICUUTeNIed CyJ0M, Takoe OOBSIBICHHUE
JIeeCITOCOOHOCTH Ha3bIBAETCS dMAHCHUIIAIIAEH.

YcaoBusi SMaHCHMIIAIINN:

- BO3pact ot l6ier;

- TPyHAOBas AEATEIBHOCTh, KAK MO TPYAOBOMY, TaK U I'PaKIaHCKOMY

KOHTPAKTYy;
- TPEAIPUHUMATEIBCTBO.

Hwu MarepuanbHblii 1 ipouecCyanbHbI 3aKOH, HE PETYJUPYET JAHHYIO
KaTeropuIo JIeJ, HO TaK KaK IMAHCUIIALMS — 3TO BOIIPOC JIEECIIOCOOHOCTH, TO
pemiatbcsi B CyJie OH JIOJDKEH MO MpaBHJIaM 0COOOro MPOU3BOJCTBA, Kak
KaTeropus Jiej o Mpu3HaHuu JeecrnocoOHbIM (cT. 263 T'TIK).

YepThl JaHHBIX J€J1:
3asBUTENIb — HECOBEPIICHHOJIETHUN YEJIOBEK, >KEJIAIOIIUi CTaTh MOJHOCTHIO
JIeeCIIOCOOHBIM;
3auHTEepeCOBaHHbIC JTUIA — POJUTENHN, ONIEKYHBI, YCHIHOBUTENH, OTJE] OMEKHU.

3asBieHne mMoAaéTcs B CyH, IO MECTY JKUTEIbCTBA 3asBUTEINS.
['ocmommua 10% OT MHMHMManbHOrO pa3Mepa OIUIaThl TpyAa, T.K. HET
OCBOOOXK/ICHHS B 3aKOHE, HO pa3yMHO U OCBOOOK/ICHHUE.

JIis yCTaHOBJICHUS YMAHCHIIALUN CY/Jl BBIICHAET CKOJIBKO PEOEHKY JIeT
U TJEe Kakylo JAesTeIbHOCTh OH BBIMOJHsAET. Jloka3aTenbcTBa — CIpaBKU U
CBUJIETEIHCTBO O POXKICHUHU.

[Ipokypop MOXXET MU JIOJDKEH Yy4YacTBOBaTh B JieNie, a TaKXKe MOXKET
BBICTYIIUTH B 3aIIUTYy UHTEPECOB HECOBEPUICHHOIETHETO.

49



1.5 Tema 5. «IIpou3BOACTBO B KACCAITMOHHOW MHCTAHIIUID)

I'naBHbIE acneKTHI.

Cpok kaccarimoHHoro ookanoBaHust — 10 qHel, Kak 1Jis rpaxaaH Tak U
TSl TPOKYPOpa, KaK MO PEIICHUSIM, TaK U 110 ONPEACICHUSIM.

[IpenMer paccMOTpEHHUs — IOCTAHOBIICHUS Cya NEPBOM MHCTAHIUH, HE
BCTYIHBIIUE B 3aKOHHYIO CHITY.

NHnimaTtiBa BO3HUKHOBEHUS MPOU3BOACTBA 3aBUCUT OT  JIUI
YYacTBYIOIIMX B JIeJie: 3aXOTeN UCTel] — 00XkKaloBall pElIeHHEe, 3aX0Tel — He
o6xxanmoBai. [Ipokypop, B 3aBUCHMOCTH OT COOJIIOJICHUS] HOPM 3aKOHa, 00s3aH
ONPOTECTOBaTh HE3aKOHHOE PpEIIeHWE, HO IMpU HATOM KaccallMOHHAas
WHCTAHIMSI MOXET U HE MPUHATH OBOJBI MPOoKypopa. T.e. He oOs3aTenbHas
cranus nponecca, HO BCEI'JIA Bo3MoxkHasl.

Cynpl, paccMarTpuBarouMe Jejia 10 KacCalMOHHBIM  jkajioOawm,
poTecTam:

- CyJAbl BTOPOM MHCTaHIUHU, COCTaB CyJAEW TOJIbKO MPO(PECCUOHAIBHBINA 3TO
ropojICKhe, Takue Kak MOCKOBCKHH TOpPOACKOM CyAd, T.€. TJIe HECKOJBKO
palioHOB, 00JIaCTHBIE, KpaeBble, CyAbl aBTOHOMHBLIX 00JacTed, OKpYTOB,
BepxoBHblie cyibl aBTOHOMHBIX pecy0auk u Bepxosusiii Cyn Poccun. [1pu
ATOM, eclii peuieHue ObuTo BbhiHeceHO CyneOHol koierueit BepxoBHoro
Cyma, To0 Kaccauusi paccmarpuBaemass KaccauMOHHOW — KoJuieruen
BepxoBuoro Cyna Poccutickoit @eneparuu — c1.283 1.3 T'TIK.

Cpok kaccanmoHHOro paccMoTpeHust — 10 qHel, Tpu CII0KHOCTH JIeNa,
MOJKET OBITh MPOJJIEH MpecenaTeNIeM dTOTO cyaa, B BepxoBHOM cyne cpok —
Mecdll, B HUCKIIOYUTENbHBIX ciydasax IIpeacemarens Cynpa, cediyac 31O
JlebeneB — MOKET MPOMINUTH HEe Oosee yem Ha Mecsl. OCHOBHOW JOKYMEHT
kaccarmonnoit uucraniuu — OIIPEJAEJIEHUE, npoTokona c/3 HeT.

3HayeHuEe JAHHOM CTaJuU COCTOUT B TOM, UTO JIFOOOE PELICHUE MOXKET
OBITH 00aJI0BAaHO MJIM OMPOTECTOBAHO, a UHOTJIA U TO U ApYroe (T.e. CTOpoHa
MUIIET Kajao0y, a MPOKYpOp IPUHOCUT MPOTECT — HAUOOJIeEe YaCThI BApUAHT,
MOCKOJIBKY BCE pEIIeHUs MPOKYpOp HE MPOBEPSIET) — ITO TrapaHTHUsl TOTO, YTO
pelieHre 3aKOHHO U 00OCHOBAHO, TaK KaK CyJibsl BBIHOCS PEIlIEHUE 3HAET, UTO
OHO MOXXET OBITh 00’KAJIOBAHO M HE CTAHET BHIHOCUTH HE3aKOHHOE PEIlCHHUE.
A Ui TpaklaH — 3TO IpaBO Ha CyAeOHYyI0 3allMTy, OT MPOMU3BOJIA Cyda U
MOJATBEPXKIACT, YTO B OTHOIIEHWU €ro jena BCE OBbUIO IMOCTAaHOBJICHO
npaBuwiIbHO. He3aBHCHMO OT TOTO, €CTh JIM OIIMOKHU MPU PAaCCMOTPEHHUH JIea,
MIPOU3BOJICTBO B KACCAITMOHHOW WHCTAHIIUU BCETJ]a MOYKHO BO30YIUTh.

Y enbHbIi BEC OTMEHEHHBIX WJIM MU3MEHEHHBIX B KacCalluM PELICHUN
coctaBisieT 1%, HO 3TO 3aBUCUT OT KaTErOpUU JeJ, TaK KaKk HEKOTOphIE Jiea
— JIOMYCTUM O pacTopkeHnu Opaka, 00 yCTaHOBICHMH fopdakTra He
00KaNyroTCsl, a TakWe Kak TPYyAOBBIC, 3alllUTa YECTH, >KUIUIIHBIE Oojee
obxamyeMsl (cM. Poccutickas roctuius Ne9-99 ron — Padora cynos B 1998r.).

N3 oOmero umcia nen, pacCMOTPEHHBIX KacCallUOHHOW KoJIieruei
BepxoBnoro Cyna P® (kaccanidoHHOM B CMBICIIE IO Kajgo0aM U MPOTECTaM)
OCTaBJICHbI 0e3 M3MeHeHus peuieHus no 362 nemnam (78,2%), orMeneno 87
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pemienuit (18,7%), uameneno 14 pemenuii (3,02%) cm. Poccutickuit Cyabs

Nel —1999r.

To ecTb, MO CTAaTUCTUKE BUJIHO, YTO PEIICHUS BCE TaKW OTMEHSIOTCS,
3HAYUT, XOTh W JICUCTBYET MPUHIIUI 3aKOHHOCTH DPEIICHUS U MPE3yMIIUU
pelieHusi, OCHOBaHUSI K OTMEHE HaXOIATCS. DTU OCHOBAHUS PETYIUPYIOTCS
cratbsamu 306-309 I'TIK.

OcHOBaHUSIMU K OTMEHE CyAE€OHBIX MOCTAHOBJICHUI B KacCAllUOHHOM
NOPAJIKE MIPU3HAIOTCSI HECOOII0IEHUE CYJIOM MEePBOM MHCTAHLIUU TPeOOBaHUMN
000CHOBAaHHOCTH M 3aKOHHOCTH.

OOOCHOBAaHHOCTh €CTh HE YTO HWHOE, KaK COOTBETCTBUE MEXIY
YTBEPXKICHUSAMH CyJa B PEIIEHUH M (PAKTUYECKUM MaTepuasoMm Jena,
WCCJIEIOBAHHBIM CYyJIOM O€CTPUCTPACTHO, BCECTOPOHHE U TOJIHO.

[ToHumaHnue  3aKOHHOCTH  CBSI3aHO C  INPUMEHEHHEM  CYJIOM
COOTBETCTBYIOIIMX HOPUAUYECKUX HOPM, T.€. COOTBETCTBUE CYAEOHOTO
MOCTAHOBJICHUSI KaK HOPUCIUKIIMOHHOTO aKTa MPUMEHEHHBIM HOPMATHUBHBIM
aKkTaM, Beb CyJ MOKET 00OCHOBaTh pelieHue Kak Ha PepepaabHOM 3aKOHE,
Ha MECTHOM, U Ha MHCTPYKIMU TJIaBHOE, YTOObI HE OBLUIO MPOTHUBOpPEUMsS B
3aKOHE.

Jo 1995 ropa waime Bcero pemieHUs OTMEHSUIUCh O OCHOBAHUAM
HeronHOTel cT.14 u 50 TTIK. Celiuac cya He J0JDKEH coOupaTh
JI0KA3aTeIbCTBA, OH JIMIIb HAMpPAaBISET CTOPOHBI K COOpPY [OKa3aTeNbCTB,
OKa3bIBa€T UM MoMouls U conaeiicTBue. Cya, BBIOIHSIET TO, YTO BO3JIOKEHO
Ha Hero emé B gocyneoHoi nmoaroroBke cr. 141 I'TIK, a ecnu He ObLIO 3TO
HaJJIeKAIIMM 00pa30M BBIMIOJHEHO W HE BOCIIOJHEHO B XOJ€ 3acellaHus, TO
ormeHa — 1.1 ¢1.306 I'TIK.

MOXHO BBIACIUTH TPU TPYMHIIEI OCHOBAaHUN K OTMEHE B KacCalluu:

1. OcHOBaHMsI K  OTMEHE  CYJIeOHBIX  pEHIeHH C  yKa3aHueM
HeobocHoBanHOCTH (1. 1-3 cT. 306 I'TIK);

2. Bunpl HE3aKOHHOCTH CBSI3aHHBIE C MPUMEHEHUEM HEMPaBWIBHBIX HOPM
rpaxaanckoro mpasa cr. 307 I'TIK, mockonsky B pamkax rp. IIpomecca
paccMaTpuBalOTCs U JAPYTUe CIOPbI, TO COOTBETCTBYIOIIETO OTPACIEBOTrO
1paBa;

3. He3akOHHOCTh CBfI3aHHAs C MPUMEHEHUEM, HE3aKOHHBIM NPUMEHECHHEM
HOpM MporneccyanbHoro npasa ct.308 I'TIK.

Yro kacaerca ct.307 I'TIK, To oHa sscHa. A BOT OTHOCHTENIHLHO CT.308
['TIK cinexyer mNOMHUTB, 4YTO HE TMPOCTO HAPYUIEHHE T'PAXKIAHCKO-
MPOLIECCYAIBHOTO KOJIEKCa BICYET OTMEHY PEIIEHHUS], a TOJIbKO B TOM CIIyYae,
€CJIM 3TO MOTJIO MOBJIEYb WJIM TIOBJIEKIO HEMPAaBWIBHOE pa3pelieHue Jena,
OJIHAKO, BO BCEX CiyyasX YKa3aHHBIX B CTaTbe — & IYHKTOB pEIICHUE
OTMEHSETCS, CJIEAOBATENIbHO, JAaXXE €CIUM U ATH HAPYIICHUS HE MOBJICKIU
HEIMPaBOCYHOE PEIICHUE — PEIICHUE MO CYIIECTBY BEPHO — TO BCE PABHO OHO
MOJJISKUT OTMEHE, TaK KaK caM MPUHIUI TpaBoCyAusi HapylieH. Tak He
OyJlyT OCHOBaHHUEM K OTMEHE pEIIeHUs TaKUe HE3HAYUTEIbHbIC HAPYILICHUS
KaK CpPOKHM pacCMOTpEHHUs Jejia, HEOPEeKHOCTh MPOTOKOJA, pa3perieHue
XOJIaTaiiCTBa Ha MECTe, HE B COBEIIATEIIBHOM KOMHATE - HE SBIAIOTCA
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CYIIECTBEHHBIMU HApPYUIEHUSMHU IPOILIECCYaIbHOTO 3aKOHAa M HE OyayT
OCHOBAaHHUEM JJIsI OTMEHBI PEIICHUS CyAa, HO MOTYT OBITh MNPEIMETOM
YaCTHOT'O OIPEENIEHUS B aJIpec CyAa, KOTOPOE BBIHOCUTCA COINIACHO CT. 313
I'TIK, orceuatomieit k ct. 225 I'TIK. Tak manpumep, 1o zeny, no KOTOpoMy
Cyl BbIHEC OOOCHOBAHHOE€ M 3aKOHHOE pEIICHHWE, HO HE pa3permi
HaJJIeXKaMM 00pa3oM XojaTaiicTBO 00 oOecreyeHUuM HCKa, KaccalmoHHas
WHCTAHIMsl B YaCTHOM OMNpEJEICHUH JO0JKHA OyleT yka3aTh, YTO oOpaiiaer
Ha 3TO BHUMaHME CyAbH M npejaceaaresns cyaa. OObIUHO Takoe OIpesesieHre
o0cyX/1aeTcs Ha OMNEepaTHBHOM COBEIIAHUU CYJeH W 00 3TOM OOCYKIEHUU
COO0IIaeTCst KAaCCAIlMOHHOW MHCTAHIIHH.

Xouercst ooparuth BHUMaHue Ha cT. 314 I'TIK.

KaccanuonHas MHCTaHIUSI HE MPOCTO OTMEHSET PEILICHHE, & YKa3bIBAET,
YTO HEBEPHO CJeial CyJl, «HE OLEHWJI SKCHEPTU3Y», «HE MPUMEHUI 3aKOH
NOJICKAIUA MPUMEHEHUIO» M T.I. HO Kaccalusi — HE MOXET YKa3bIBaTh
KaKoe pelieHre JOJDKHO ObITh BhIHECEHO (cM. bromterens BepxoBnoro Cyma
No6 1999r. c1p.2-3 ykazaHue Ha MPOBEPKY JOBOJOB 3asiBUTElNs). To ecTh U
Ipu TOBTOPHOM PACCMOTPEHHMHM JieJda BO3MOXHO, YTO CYyJI TaKxke
YAOBJIETBOPUT WJIM OTKaXET B MCKe. [ 7TaBHOE, YTO CyJl MepBOM HMHCTAHIUU
JIOJI’KEH BBIMIOJHUTH TPeOOBaHUS KACCAIIMOHHOW MHCTAHIIUU.

Cratpa 305 I'TIK perynupyeT moJHOMOYMSI KaCCallMOHHOW MHCTaHLIMHU
1. | noHsiteH, ocHoBaHuil AJjisi oTMeHbl He umeercst cM. bBBC NeS 1998r. crp.
3-4 — cyn BeIHEC OOOCHOBAaHHOE pelIeHHe; M.2 — CyJ MepBOM HHCTaHIIUU
caenan 4yrto-to He Tak cM. BBC Ne4 1999r. ctp.7-8; m.3 B mnpakTuke
BCTPEUAETCS PEIKO.

HNurtepec npencrasisieT m.4. Y KacCallMOHHOTO CyJa MOSBUJINCH HOBBIE
MOJIHOMOYHS CyJla aneJyIIIMOHHOTO, @ UMEHHO: MPaBO MCCJIEI0BATH HOBbIE
A0KA3aTeJbCTBA, 2 UX MOXET MPEICTABUTH JIUII0, MOJABIIEE KaIo0y — 4. 2
ct. 286 T'TIK. Ho BcTaér Bompoc, a MOXKET JM APYroM y4YaCTHHK Ipolecca
NpeACTaBUTh HOBBIE JlOKa3aTenbcTBa? Eciu HCXOAUTh, U3 MPUHIMIA
JUCIIO3UTUBHOCTH U cocTa3aTteabHOCTH, TO Jla! Tak kak mo ct. 291 I'TIK nuna
MOTYT TO/IaBaTh BO3PAXKEHUSI Ha K100y, a 3HAYUT U BO3PAXKEHHUSI 110 MMOBOTY
HOBBIX JIOKAa3aTelIbCTB, CJEAOBATEIbHO, M NPEACTABUTh CBOUM HOBBIC
nokazarensctBa. O06 »Tom HeT mpsimoro ykazanus B ['TIK, HO cienyer u3
NpUHIUIA paBHONpaBusi cTopoH 4.3 cT.123 Koucrutymuu PO, kaxnas
CTOpOHa B CYJONPOU3BOJICTBE JIOJDKHA 00JaJaTh pPaBHBIMU C JAPYTror
CTOPOHOW TMpollecCyadbHBIMU MpaBaMu. Eciou ke oOXamyronumd, He
CCBhUIAETCSl HA HOBBIE IOKA3aTEIbCTBA, TO U JIPyrasi CTOPOHA 3TOTO JIeNaTh HE
JIOJKHA, BEJb OHM HE ObUIM MpeaMeToM pa3buparenbcTBa B cyae. OIHaKo
MOXET BO3HUKHYTh CHTYyalluds, KOTJa CTOpOHa OyIeT Jepkatb y ceOs
JIOKa3aTeIbCTBA W MPUNICPKUBATh WX, JJIA JaJbHEUIIEro XoJla MO OTMEHE
pemienus. Ho 3akoHomaTenb 3TO MOpeaycCMOTpPEd U YTOUYHWJ, JUIIb MpPH
HEBO3MOKHOCTH MPEJICTABJICHUS J0KA3aTeIbCTBA B CYyJl IEPBON MHCTAHIIUU U
000CHOBaHHOCTH JSTOM HEBO3MOXXHOCTH B KacCallMOHHON kajnobe, cyn
BBIIIIECTOSIIIIEN MHCTAaHIIMU MPUMET OSTU JI0Ka3aTelbCTBA BO BHUMAaHHUE U
uccaeayet. (4.2 ¢1.286 u 4.1 c1.294 I'TIK) HeBo3MOXHOCTh MpeIcTaBICHUS

52



JTIOKa3aTeIbCTB — €CJIM CYJ MEPBOM MHCTAHLIMKM OTKAa3al B MUCCJIEI0BAaHUU ITUX
JIOKa3aTeNbCTB, HE YJOBIETBOPUJ XOJATaliCTBO, HE BBICIYIIAT CBUJIETENA,
HarpuMep, OTKa3ajdl B KCCJIEIOBAaHUHU JOTOBOpa 3aKJIIOYEHHOTO B MPOCTOM
NUCbMEHHOHN (opMe, cuuTas, YTO OH JIOJHKEH OBITh TOJIBKO HOTapHabHBIM.
CrnenoBarenbHO, peub UAET O MPUMEHEHUHU W TOJIKOBAHUU MAaTE€pUAILHOTO U
MPOLECCYAIBHOTO IpaBa CyJ0M, pacCMaTPUBAIOIIUM JI€JI0, a KaCCAallMOHHBIN
3T0 mpoBepsier. IIpu >ToM B CBOEM OMNpeneieHUHM KAaCCAllMOHHBIM Cy[l
u3JIaraeT BBIBOJI O MPHW3HAHWHM TOTO, MOTJIM JIM OTU JOKa3aTelIbCTBAa OBITh
MCCJIEIOBaHbI B Cy/JI€ MEPBOHAYAIIBHO.

Bo3moskHa cutyanys mo KoOTopoi, cyj KacCalluOHHOW MHCTaHIUU Oynet
pocTo 00s13aH HCCIEA0BaTh HOBBIC JI0KA3aTeIbCTBA, TaK €CIHU CTOpPOHA
T0OpOCOBECTHO HMCKala JIOKYMEHThI B apxXuBax, ObLI jJake 3ampoc cyna 1
WHCTaHIIMKU, HO pellleHre ObLJIO MOCTAHOBJIEHO O€3 yuéTa OTBEeTa apXuBa, a K
KAacCallMOHHOMY PaCCMOTPEHUIO TOKYMEHT MOSIBUJICS, TO CYJ, YUUTHIBAs, UTO
3TO UMEET OTHOILICHHE K CIIOPY UCCIIEIYET ATOT TOKYMEHT.

Tak Kak cyJ UCCIEAYeT HOBBIC JJOKA3aTEIbCTBA, TO OH CAMOCTOSATEIIBHO
WX OIIEHUBAET, CJEJOBATEIbHO yCTaHABJIMBAeT U HOBbIE (akThl. [Ipu sTOM
cleAyeT HMMETh BBHUJY, UTO YCTAaHOBJICHHWE HOBBIX (DAKTOB BO3MOXKHO HE
TOJIbKO, KOT'JIa HOBBIC JI0KA3aTeIbCTBA, HO M IT0 UMEIOIIIMMCS B JIeJIC Kaccalluu
4.l ¢1.294 T'TIK. Cyn MOXET caM OLEHUTh, JaTh CBOIO OLICHKY, HA OCHOBE
ATOr0 OH W BIPaBE BBIHECTH HOBOE PEIICHUE, HE TepeaaBasi Jej0 Ha HOBOE
paccmotpenue B ¢y nepor nuctaniuu (BBC Ne6 1999r. ctp.3-4).

Uro ke 7T0 3a (PaKThl, KOTOPHIC YCTAHABIMBAET KacCallus:

a) He ObLIM YCTAaHOBJICHBI B PEIICHUU Cy/ia T.€. T¢ O KOTOPBIX HET BHIBOJOB B
pelIeHny cyJia, HO OHM (paKTHUECKH OBLIN B JieJie, OTBEPTHYTHI B PEIICHUH,

0) HOBbIE, IPEICTABIEHBI B HOBBIX JOKa3aTEIbCTBAX. 3AKOH CTABUT YCJIOBUE,
YTO C HOBBIMH (haKTaMH (JI0OKa3aTEIIbCTBAMH) JODKHBI OBITh O3HAKOMIICHBI
CTOPOHBI, HO MPOLEAYypa HE yperyiaupoBaHa. SIBKa JHI] B KaCCAIMOHHYIO
WHCTaHIIMI0O HE 00s3aTeNbHO, 3TO WX MPaBO, IJIABHOE, YTOOBI OHU OBLIU
u3BenieHbl. [103TOMy OCTAa€Tcsa OOMH BBIXOJ — 3TO HAIPABJIECHUE BMECTE C
XKajao00W KOMMS J0Ka3aTeNbCTB WIM HAMpPaBJICHUE BMECTE C BO3PAKCHUSIMU
Ha xkano0y (c1.287,291,288 I'TIK).

3aKOH HE€ yKasaj, 4YTO HOBBIC JI0Ka3aTEIbCTBA ATO JIMIb MHChbMEHHBIC,
CJIEI0OBATEJILHO, BOBMOXKHBI M JIPYTUE — MOKA3aHUsI CBUJIETEIIS, HO B MOPSIOK
IIPOM3BOJICTBA B KaccallMd HW3MEHCHHMS HE BHECEHBI, BeIb HE0OXOIUMO
MIPOTOKOJHUPOBAHUE.

IIpaBo cyza KaccallMOHHOM MWHCTaHUMM Ha BBIHECEHHUE HOBOIO
pelieHus, eCIi CyJ TEPBON WHCTAHIIMU JOMYCTHJ OIMMOKY B NMPUMEHEHUU
HOPM  MaTEpHAIbHOTO MpaBa WM  HENPAaBWIBHOTO  YCTAHOBJICHUS
dakTHUeCKnX OOCTOATETLCTB Jiea HE O3HAYaeT, 4YTO Kaccamus HE MOXKET
HaIllpaBUTh JIEJI0 HA HOBOE PACCMOTPEHHE B CYyJ IMEPBOM HMHCTAHIUU IO
MOTHBaM HeoOOcHOBaHHOCTH. KaccanmoHHas HWHCTAaHIMSA B KaXXIOM
KOHKPETHO JIeJI€ pelllaeT MOXKET JIM OHa caMa BBIHECTH HOBOE pelleHue, T.€.
(baKTUYEeCKU COKpaTUTh 3aTpaThl Ha CYJOMPOU3BOJICTBO, COKPATUTh BpeMs
CyJa U CTOPOH WJIM BCE-TaKW HA3HAYMThH MPOIECC C Havajga pa3oupaTesibCTRa.
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Pemienue 3aBUCUT OT MPOBEIEHHOIO MCCIEIOBAaHUSA U OLICHKU CyJla NEPBOM
WHCTAaHUMU U OT JOBOJOB KajoObl, NO3ULUN CTOPOH. Tak eciii CyJ OLEHUII
MOKA3aHMs CBUJETENEH, TO KacCallMOHHAs MHCTaHIUS HE MOXET J1aBaThb UM
HOBYIO OLIEHKY, IIOCKOJIbKY OHa WX HE€ JOlpaiiuBajia, a BOT €CJIH OLEHKa
OTCYTCTBYET, TO CyJ KacCallud MOXET HX OLEHUTb W CIEJ0BaTeIbHO
YCTaHOBUTH HOBBIN (DAKT, €CIM KOHEYHO HUKTO HE OCIAPUBAET MX MOKA3aHUS
Y HET 3aMevyaHuil Ha rmpoTokois. Cyl Kaccalluu HE MPOBEPSET JOCTOBEPHOCTh
NOKA3aHUW CBUJIETENEH, a MPOBEPSET, MOANPABISIET 3aKPEIJIEHUE UX CYJIOM,
MIPaBUJIBHO JIU UX YWIH IPU PELICHUH, IPABUIBHO JIM UX OLEHUJIIN.

Kaccanmonnass uMHCTaHIUST HE MPOBEPSIET, €CIU ITOr0 He TpelyeT
3aKOHHOCTb, BCE JENI0, a MPOBEPSET JUIIb JOBOIBI KaIOOb! (MpoTecTa) 4.2
ct.294 TTIK. Tak ecnu >xamoOUMK OCTApUBAET JHINb PEIICHUE B YaCTH
MOpAJILHOTO Bpe€Ja, TO CyJ 3TO M NPOBEPSET, HE IMPOBEPSS PELICHUE I10
maTepuanbHoMy ymepOy. Ho ecnu Oyzaer ycTaHOBIEHO, UTO CaMO pEILICHHE
BBIHECEHO HE3aKOHHBIM CYZIOM, TO KaCCAI[MOHHBIN CyJ 00s3aH MPOBEPUTDH BCE
pelieHre M MpU TakoM rpyOOM pelIeHWH €ero OTMEHHUThb. TpeboBaHuMs,
NpeabsBIAEMblE K  ONPENEICHUI0 CcyJa KacCallMOHHOM  MHCTaHUUU
aHajoruyHel TpedboBaHusM K pemeHuto (cr.311 I'TIK).

HeobxoaumocTh 3HAaTh, YTO B KacCAallUOHHOM IPOMU3BOJCTBE TaKkKe
€CTh COY4acTHE — MPUCOETUHEHUE K kKano0e, MPOTECTy — IPHU 3TOM HE Hal0
IUTATUTH TOCIIONLIMHY, @ BOOOIIE B LIEJSAX JOCTYIMHOCTH KacCalluy — MOIUIMHA
wiaturest B pasmepe 50% OT rocnonulMHbI ONPEACIIEHHON B PEIICHUM Cyna
¢t.290 I'TIK. [leficTByeT mpuHIIUT CBOOOIbI 00KATIOBAHUS, MOXKHO TTOJAHHYIO
kKano0y WM MPOTECT OTO3BaTh JI0 PACCMOTPEHUs Jieia B Kaccaluu cT.292
['TIK. TIpu sTomM oOanoBaHHE — ATO TAKXKE MPOIEAypa M JIOJDKHO OBITh
npousBeneHo B cpok u no gopme cT.286 I'TIK m 289 TTIK, kak uepe3 cyn
BBIHECIINM TaK U KaCCAlIMOHHBIN.

[Topsimok aHaNOrM4eH MPOU3BOACTBY B CyJl€ MEPBOM HHCTAHIMH, HO
0ojiee cKaT U KpaTok, TeM 0oJiee, 4YTO CTOPOHBI YK€ HAYyUYUIIUCh TOBOPUTH B
Cyle, caMO pEeLIEHUE BBICTYNAaeT Kak coOHUpaTelbHble OPHUEHTHPOBOYHBIN
nokyMmeHT ¢1.292-304 T'TIK.

OnpeneneHue CTOPOHBI M JIMLOA IMONy4YaT YK€ B Cylde NEPBOM
WHCTAHIMU JIeJI0 BO3BpallaeTcs B JIIOOOM ciiydae B 3TOT cya. UTo kacaercs
BOIIpOCa OOXAaJOBaHMS ONpElIeNeHUuN, TO caMa NpolLeaypa aHaJIOrMYHa
poleype 00KamoBaHUs PEIICHHM.

Pa3Huna, 4to He BCsKOE OMpeleleHHEe MOXKHO 00KajoBaTh, 00 3TOM
peub 1uia noApooHo B jekuun «[locraHoBieHne cyna nepBoil HHCTAHLIUN.

B cnyuae oOxamoBaHHMS ~ONpeAeNeHHs, €ro peanus3alus He
IIPUOCTaHABIIMBAETCS, 3a UCKIoYeHueM - 4.2 cr.139 I'TIK. ['ocnommua He
OIUIaYMBAETCA MpU MOJadye 4YacTHOM kanoObl. KaccanmoHHass WHCTaHUUSA
paccMaTpUBAeT JUIIb CYTh ONPEIEIICHHUS, IO 3asBJIECHHBIM JTOBOJAM KaJIOOBI,
IpoTeCTa, HO HE 3aTparMBaeT CyIIEeCTBa CIOpa, JaXke €ClIM B MaTepuanax
JieNa, OHAa 4YTO-TO 3aMETHT OCOOEHHOE, YTO B JaJbHEHIIEM MOXET ObITh
npeaMeToM kaccauuu. OJHAKO, CUMTAI0, YTO B JIAHHOM CIIy4ae OHa MOXET
BBIHECTH YacTHOE onpeaeneHue B aapec cyaa. (cMm. CT 315-318 I'TIK)
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1.6 Tema 6. IlepecMoTp Cyae0OHBIX AKTOB, BCTYNIUBIIMX B 3aKOHHYIO
CHTY.

Cwmotpu aiist npumepoB bromerens Bepxosaoro Cyaa P® 3a 99r. NelO ctp.1
3a 98r. Ne9 ctp.13

OCHOBHBIE ACIIEKTBI.

[Ipeamer paccMoTpeHUst Kak akThl  (pelIeHus, ONpeeIeHus)
paccMaTpUBarOIIMECs] paHEEe B KAacCCAalMOHHOM TMOPSAJKE, TaK W HE
paccMaTpHUBAIOIMECS B KACCALIUH.

Cpoka Ha BO30YyXJEHHE HAA30PHOTO MPOM3BOACTBA HET. ['pakmane-
OpraHu3alMi MOTYT oOpamarbCsi ¢ NPOChOO BO3OYAWTH HAI30PHOE
IPOU3BOJICTBO, HO CaMU €ro BO30yIUTh HE MOTYT, JHILIb JOJKHOCTHBIE JIULIA
npuHocsT nporect ¢T.320 I'TIK.

JInme onpenenénnble Cy bl paccMarpuBaroT Takue aena cr.32 I'TIK cm.
cxemy JIS. Cpok paccmoTpenus aena no nporecty 20 quei, 1ist BepxoBHOro
Cyna mecsn cr.328 T'TIK.

W3BenieHne yyacTHUKOB IpoIlecca, a y4acTHEe HE MPOCTO BO3MOXKHO,
HO W TMpaBO; KaK ydyacTBOBATb, BBICTYIATh, OBITh BBICIYIIAHHBIM B CYJi€
Hag3opHoi uHcTaHuu. — (Koncturynuonnsii Cyn P® mocranoBieHue ot
14.04.99).

Cynpu-npodeccruoHabl.

B mopsinke Ham3opa MOTryT OBITh PacCMOTPEHBI aKThI-pelICHUs,
ornpezeneHusi, cyaeOHble NMpPUKa3bl CyJ0B BCEX ypOBHEH, T.e. KaKk CyJIOB He
oOaarolux MpaBoM KacCallMOHHOTO PacCMOTPEHUS] — pallOHHBIE CYbl, TaK
U CYyJOB, KOTOpbIE CAMH MOTYT paccMaTpUBaTh JIE€JO0 MO KAaCCAllMOHHOM, a
TAaKKE W HaA30pHOM kamobe, mporecTy. CrieoBaTeIbHO MPEAMETOM
HAJ30pPHOrO MPOMU3BOJICTBA MOXKET OBITh M akKT, SBISIOIIMKCS MO CYTH caM
KaCCallMOHHBIM, Ha/I30PHBIM.

HanzopHass uwHCTaHUusT — TrapaHTUsl JONOJHUTENbHAsI 3aKOHHOCTH
CyZIeOHBIX aKTOB, TAK KaK MOTYT OBITh IEPECMOTPEHBI B MOPSAKE HAA30pa KaK
aKkThl, NOANAAAIOIINE TMOJ KacCalWlo, XOTd M TOCJIE€ KacCalMOHHOIO
pPacCMOTpPEHUST OHU MOTYT ObITh HE BEpHBI, TAaK U HE MOJMAJAIOIINE IO
BO3MOXHOCTh KaCCallMOHHOTO 00KaJIOBaHMUS.

CaMm mpouecc BO3HMKHOBEHHsI HAJ30PHOTO IMPOM3BOJCTBA €HIE HE
O3HauaeT HEOOOCHOBAHHOCTh M HE3aKOHHOCTb, MPUHATOrO pEIIEHUs, HO
JIOITYCKAeT 3Ty BO3MOKHOCTb, TaK KaK pelIeHHe O BO30YKIECHUU MPUHUMAIOT
BCE-TAKH  IOPUCTBI-IIPOKYPOPBI, CyAbH. BO3MOXHO IPHOCTAHOBIIECHUE
ucrnionHenus pemenns cr.323 T'TIK.

[Tomaya «xanoObl B MOpsAIKE HAA30pa», B OTIMYHE OT OOpAIEHUsS C
KaCCallMOHHOM ’kanmo0oil, He SBISETCS OCHOBAaHUEM JJs BO30YKICHUS
HAJ30pPHOr0 MPOU3BOACTBA B cyze. Bo30yxkaeHUs HaI30pHOTO MPOU3BOJICTBA
HaunHaeTcs npuHecenreM npotecta (cr.324 I'TIK). UMeHHOo ¢ 3Toro MOMeHTa
COBEPIIAIOTCS  IPOLECCYAIIbHBIE IOPUIUYECKH 3HAUYUMBbIE JEUCTBUA. Bce
Ipyrue JEUCTBHS, COBEpIIAEMbIC JOJDKHOCTHBIMU JIMIAMH, TaKHE Kak
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u3ydeHue xanoosl, ucrpedbosanne nena (cr.322 I'TIK), oTBeT Ha )amoly -
HOCAT CIyXeOHBbI Xxapakrep. OTH JACWCTBHS HE MOTYT HM3MEHUTh
NPaBOOTHOIIICHUS, YCTAHOBJICHHBbIE pelieHueM cyna. lIpoueccyanbHble
OTHOILICHUSI MEXJy JIMIIOM, MOJIaBIIMM Xajo0y, JIMIIAMU y4acCTBYIOIIUMH B
nene, MPOKYpOpOM BO3HMKAIOT JIMIIb C MOMEHTA MPUHECEHUS MPOTECTa B
NOpsAJIKE Haa30pa, W KOrjJa MpOTeCT MpPUHECEH BO30YKIaeTcs HaI30pHOE
IIPOU3BOJICTBO.

NuTepecen Bonmpoc 0 rocnouuinHe 1o kajno0aM B nmopsiake Hajazopa. o
utoniss 1997r. rocnonuivHON Takue XanoObl He objarajliuch BOOOIIE, YTO
UCIIOJIb30BAIIOCH CTOPOHAMHU JUIsl COKpalleHUsi CBOMX PAacXoOJIOB OHU HeE
MOJIaBaJId Kaccalluio, a mojjaBaiyu xanody B Hangzope. Ceityac nericTByer 1.3
3akoHa P® «O rocymapcTBeHHON MONUIMHE» MO KOTOPOMY, C HaJA30PHBIX
*ajno0 Mo jenam, KOTOpble He ObUIM 00XaJ0BaHbl B KACCAIIMOHHOM MOPSIKE
B3bICKMBaeTcs mnouuiMHa B pasmepe 50% or pa3mepa NOLUIMHBL,
B3BICKUBAEMOM IIPU M0/1a4€ UCKOBOTO 3asiBJICHUS (T.€. OT CyMMBI HCKA).

Ha sty Temy ecTb uHTepecHass cTaThsi «B3bICkaHue NONUIUHBI C
HAJ30pHBIX KaloO mo rpaxaaHckum jaenam M.Ilakapsin Poccuiickas
toctuius 11/98r. ctp.19-20, ero Touka 3peHuss OCHOBaHA Ha 3aKOHE.

Korpaa cTopona mo ey nuineT HaJ30pHYI0 *Kano0y, TO MPUKIIAIbIBAET
K HEl KOIHIO PEIEHUsI CyJa, ONPENEIICHUE KAacCallluH, JOKYMEHThI, KOTOpPbIE
CUMTAET HYXHBIM — HCKOBOE 3asBJICHHUE, IEPENUCAHHbI MPOTOKON C/3,
CIIpaBKU U T.I. JIOJDKHOCTHOE JIMIO M3YYaeT 3TU JOKYMEHTBI €CIIU HAXOIUT
HY>KHBIM HccTpeOyeT neno. Ilocme dero MoxeT OTKa3aTh B NPUHECEHUU
mpoTecTa — THIIETCS OTBET Ha JXKaloly, «Balle 3asBicHHE, jKaloda
pacCMOTPEHBI, OCHOBAaHUM /ISl IPUHECEHUS IPOTECTA HE UMEETCS».

Cam mpoTecT — JOKYMEHT UCXOASAIIUN OT JOJKHOCTHOIO JIMIA, B HEM B
00s13aTeTbHOM MOPSJIKE COJIEPAKUTCS:

- Ha KaKO€ pelIeHUEe MPUHOCUTCS IPOTECT;

- 10 kanio0e koro (ecnu OblIa Kajaoba, HO €€ MOTJI0 U He OBITh, J/JUII0
caMo U3y4aJso JIeJI0 ¥ 3aMETHJIO OIINOKY);

- CYyTh KpaTKO pEIICHUs;

- IOBO/JIBI JIMI[Aa IPUHOCSIIETO MPOTECT;

- CChUIKA Ha 3aKOH, MPOLECCYaJbHbI U MaTepUAIIbHBIN;

- KOITUHU MPOTECTA.

Bo03M0kHO TPOCUTH CyJl BOCCTAHOBUTH CPOK IPUHECEHHS MIPOTECTA 10
ct.105.

OcHOBaHUS K ONPOTECTOBAHUIO AKTOB:

- HEIPaBUJIbHOE MPUMEHEHHUE WM TOJIKOBAHUE HOPM MaTepHaIbHOTO
npaBa;

- CYIIECTBEHHOE  HApylIIEHWE HOPM  MPOIECCYaJbHOrO0  IMpaBa,
MOBJIEKIIIECE BBIHECCHUE HE3aKOHHOTO pelieHus, onpeieNeHus],
MOCTAaHOBJICHUS CY/Ia;

-3THU JBa U BCE!

HeobocHoBaHHOCTH Cyz1e0HOTO pelIeHHUs HE SABIISIETCS
CaMOCTOATENFHBIM OCHOBaHMEM K OTMeHe. Takas HoBeuia (a paHble
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OCHOBaHHUSI Il Kaccalluu M HaaA30pa ObUIM OAMHAKOBBIE — 10 1995r1.)
«TPEJOTPEICIICHa POJIBIO BBICIICH CyAeOHON WHCTAHIIMU B TOCYAapCTBEHHO-
npaBoBOM MexaHu3Me Poccuu: oHa npu3BaHa 00€CeYUTh €AMHCTBO PEXUMa
3aKOHHOCTH Ha BCEH TEPPUTOPUU CTPaHbI, CAMHCTBO CYJIESOHON MOJUTHUKH,
PAaBOMEPHOCTh  OCYIIECTBJIEHUA CylaeOHOM Biactu  cynbsamu. s
BBINIOJIHEHUS 3THUX 3a/lay BIIOJIHE JOCTATOYHO KOHTPOJUPOBATH 3aKOHHOCTH
OTIpaBJIEHUs TpaBoCyIusa Bcemu cyaamiu...» (Poccuiickas roctunus NeS 3a
1996r. c1p.45).

OpnHako, CYMTAIO CIIOBO «IIOJIMTHKA» HE YMECTHBIM M HEBEPHBIM, CY]
HE JIOJDKEH 3aHUMAaThCS MOJUTUKOM, @ CMBICI 3TOrO CJIOBA OJIUH, CYJl MOXET U
JIOJIKEH, BBIIIECTOAIINNA Jake O0s3aH HAIpaBisATh CYIACOHYIO MPAKTUKY, H
pelIeHus He JOJIKHBI 3aBUCETh OT MOJUTUKH, a TOJIBKO OT 3aKOHA U MPAKTUKU
€ro MPUMEHEHMS, KOTOpas JAOJKHA CTPEMUTbCS K €JAMHCTBY B CMBICIE
MOHMMAHMS HOPM MpaBa U 3aKOHA.

EcTtecTBeHHO, YTO Cyn TpUMEHSS MPaBO HCXOAUT W3 (PAKTUUECKUX
00CTOSTENBCTB JIe]a, HO UX HEMOJIHOTA, WM HEKauYeCTBEHHOE YCTaHOBJICHUE
— HE MOT'YT ObITh OCHOBAHHUEM JIJII OTMEHBI 110 CYTH 3aKOHHOTO PEIICHUS.

Takum o00pa3om, HaA30p HE TMOJMEHseT Kaccanuio. Hamsop —
UCKITIOUUTEIHHOE MPOU3BOICTBO.

Nwmeercs nBa OCHOBaHUSI K OTMEHE MOCTAHOBJICHUS CyJa B HAJI30PHOM
nopsiake (ct.330 I'TIK).

1. HenmpaBunbHOE NMPUMEHEHUE WJIU TOJIKOBAHHE HOPM MaTEpHAIbHOTO
npaBa. Hampumep, mo ngemy o BO3MelIeHHH Yyiiep0a OT YBEUbs, CYI
PYKOBOJICTBOBAJICS TpaBHJIaMH Bo3MellleHus yiiep6a 1995r., a cam ymepo
Obl1 TIpuunHEH B 1992r., ciaegoBaTelbHO HEIb3sl OBLIIO PYKOBOJCTBOBATHCS
npaswiiamMu 1995r.

2. CylIeCTBEHHOE HapyLIEHWE HOPM MPOLECCYyalbHOrO IMpaBa — T.€.
ct.308 I'TIK.

[TosTomy B mpoTecTe 00s3aTEIbHO JOKHO OBITh YKa3aHO, Kakas
HOpMa MpaBa HapylIeHAa WM HE TaK MNPUMEHHMMA, B 4YEM CYIECTBEHHOCTh
HapyLIEHUs MPoLIeCcCyalbHOro MpaBa.

Cratpsa 308 I'TIK ycranaBiMBaeT JBa BU/a CYILIECTBEHHOTO HAPYIICHUSA
HOPM TPOIECCYaANIbHOTO MpaBa: BO-NEPBbIX, HAPYIICHUS, KOTOPBIE SIBISIOTCS
TaKOBBIMHU 0€3YyCIIOBHO, T.€. 6€3 KaKHX-TH00 OTOBOPOK, HCKIFOUCHHH, OI[CHOK
cyla — 4YacTh 2 JIaHHOW CTaTbU, M BO-BTOPBIX, HAPYUIEHUS, KOTOPbIC
NPU3HAKOTCA CYJIOM HAJ30pPHOM WHCTAHIMM CYIIECTBEHHBIMU IIPHU
ONpPEIENIEHHBIX YCIOBUAX, «ECIU OHU MPHUBEIU WM HE MOTJIM MPUBECTU K
HEIPaBWJIBHOMY paspemenuto aena» dacts 1 ¢r.308 I'TIK.

3Ha4YUT, B MOCTAHOBICHUMU CyJa HAJ30PHOM HMHCTAaHIMU YKa3bIBAETCS
HE TOJIbKO HOpMa IpaBa, KOTOpasi HApyIIeHa, a elé U1 000CHOBAaHUE — BBIBO/I
cyJaa, MOYeMy 3TO HapyIICHHE MOBJIEKIO WJIM MOTJO MOBJICYh HEMPaBUILHOE
paspelieHue jena.
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Kak u B xaccaiuu — cyJ1 HaI30pHOW MHCTAHIIMM PACCMaTPUBAET JEJI0 B
npejenax JA0BOJIOB MPOTECTa, HO MOXKET BBIUTH 3a Mpeelibl MPOTECTa, €Clu
ATOTO TPEOYIOT HTEpeckl 3akoHHOCTH (¢T.327,330,308 I'TIK).

Onnako, MNPaBWIBHOCTh NPUMEHEHUs] CyJlaMH HOpPM IIpaBa, CyJ
HAJ30pDHOM HWHCTAHIIMU TPOBEPSET TOJBKO IO UMEKIIMMCI B Jele
MaTepualiaM, CJIeI0BaTeIbHO HOBbIE JOKA3aTEIbCTBA MIPEICTABIIATD HEIIb3s.

Ho croponsl B kanob0ax MOTyT coclaTbCs, Ha TO, 4YTO CYI
HUKECTOSIIMNA HE3aKOHHO OTKa3al B MCCIEIOBAaHUU MPEICTaBICHHBIX
JIOKa3aTeIbCTB, T.€. OMYCTHJ HapylieHue HopM mpaBa (c1.50 4.3 u 286 4.2
[TIK). B Takom cnydae >KaloOmMMK JOJKEH YyKa3aTh: Kakhe 9TO
JI0OKa3aTelbCTBA, KAaKO€ OHU HUMEIT 3HAaYeHHE [ Jela, 4YeM
NOATBEPKAAETCSA, YTO OHM HPOCHIM CYJI €ro ucciaegoBaTh (MogaBaiu
XO0JIaTaliCTBO, MUCHMEHHO, B CyIeOHOM 3aceJaHWu), a TaKKe OOOCHOBATH,
MO4YeMy HCCJIEIOBAaHHBIE CYJIOM JIOKa3aTeIbCTBA MPUBEIM WJIM MOTIHU
MOBJEYh K HENPaBWIbHOMY pa3pelieHuto Jena. Eciaum 3Tu JoBoAbBI O
CYIIECTBEHHOM HApyIIEHUHW CYJOM HOPM MPOLECCYallbHOrO0  MpaBa
NOATBEPKAAIOTCS MaTepuajiaMu Jieja, TO OHM SIBJISIFOTCS OCHOBAaHHMEM K
OTMEHE COCTOSIBIIMXCSI TIO JIeJly pelIeHUid B TMOpsJKe Haa3opa mo m.2 4.l
ct.330 I'TIK.

Ecnu cropoHsl Ha mpeicTaBisieMble B CyJ HaJI30pHON HWHCTaHIUU
JI0KA3aTeIbCTBA paHEe HE CChUIANNCH, TO OHU YUYUTBHIBAIOTCS MPU PEIICHUU
BOIIPOCA O MEPECMOTPE CYACOHBIX aKTOB HE MOTYT.

CrnenmoBarenbHO, HAA30pHAs WHCTAHIUS HOBBIE JIOKA3aTeNIbCTBA
YUUTBHIBAET JUIIb B CBETE 3aKOHHOCTM JEHCTBUI CyJa MO OTKa3zy B HX
CJE€AOBaHUU, T.€. IPOBEPSET MPEACTABISIIUCH JTU OHU CTOPOHAMH, MPOCUIIU
JU WX UCTPeOOBaTh, SABISIIOTCS JIM 3TH JOKA3aTelIbCTBA OTHOCUMBI U
JOMYCTUMBI, BJICUET JIM MX HEUCCIETOBAHHUE HEMPABUIBHOE pa3penicHue
Jena.

Uto kacaeTca mopsiika pacCMOTPEHHUS JAena B HAA30pe TO 3TO CT.328
I'TIK. ITomnoMouus, cyna paccMmarpuBaroniero aena cr.329 I'TIK nonmnomouust
KaK ¥ B Kaccaluu, HO CJIEAYeT Y4YUThIBaTh, YTO HAJ30PHBIN CyJl TPOBEPSET
BCE pEIIEHHUs MO Jely, T.e. MOXET OJHO OCTaBUTh, JIPYroe OTMEHUTH .4
CTaThHU.

Conepxanue MOCTAHOBJICHU U OTIpeICICHUM CyJIOB
paccMaTpUBAIOIIUX [IeJla B MOPAJIKE HAA30pa aHAJIIOTMYHBI KaCCAallMOHHBIM
onpenenenusm ct.332 I'TIK.

[Ipesuauymsl u Ilnenymbr cynoB BbiHOCAT [IOCTAHOBJIEHHMA.
CyneOHble KOJUIETHU — ONIPeIeTICHUs, pa3HUIla B HAMMEHOBAHUMU.
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CXEMA: Opzanwt, paccmampusarouiue 0eia no nPomecmam.

BEPXOBHBII CY/] P®. IMTPOKYPOPEI.
MIPUHOCST NMPOTECTHI
¢ A-| 110 KOMIIETEHLIUH.
CyneOHast KoJuerus [Ipe3uguym. A
Pemenus wu ompenenenus Pemenns, ompen-a CK
BCEX CYAOB, BCTYIHBILUEC B IO Tp. Ieaam Hnenym
CHWIy, HO €cid OHHM He + ompeneneHus
paccmarpuBaince BC 1o KacCarmoHHOM
Kaccaluu komnerun BC,
+ HOCTaHOBJICHUS BCTYNMBILIUE B CUTY.
[Ipe3uanymoB cynoB 2
3BEeHA
BepxoBHbIE CynibI aBT.
Pecny6nuk, kpaeBble
00JaCTHBIC, TOPOJICKHE
(Takure kak MOCKBa H T.II.)
CyneGHast KoJuIerus [Ipesunnym.

(TONBKO B OPAJIKE KACCAIIHH ).

CYyJIOB.

KaccanmoHHbIe onpeneaeHus 3TUX

+ pelieHus paifoHHBIX
(MEeXMYHHUIIUTIATBHBIX CYJIOB),
BCTYITUBIIUE B CHITY.

PaiioHHbBIC, MEKMYHUIIMITATBHBIE CYIbI
HE PacCMaTpHBAIOT JICNa B MOPSIKE

HaJ30pa.

IIpencenarenu cyaos
110 KOMIICTEHITUU
MIPUHOCST MPOTECTHI
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1.7 Tema 7. IlepecMOTp BCTYNMBUIUX B 3AKOHHYI0 CHJIy pellleHUid,
onpeae/JieHNH, NOCTAHOBJIEHUH 110 BHOBb OTKPbIBIIMMCS
00CcTOATEIHCTBAM.

Cy1ecTBYIOT pa3nvyHbIe TOUYKM 3PEHUS HA JAHHYIO CTaJuIO IpoIlecca,
kotopast peryaupyercs rinaBoit 37 I'TIK cr. 333-337, paznuuue B3IIISIAOB
00yCIIOBJIEHO M TaKUM pacCIOpsiKEHHEM HOPM B KOJEKCE U TeM, 4YTO BCE
CTaJMM Mpoliecca B3aUMOCBSI3aHbI U B3aUMOOOYCIIOBIICHBI, a KaXKIasi CTaaus
BKJIIOYAaeT B ce0d TO KOHKPETHOE, YTO OINpEIENsieT €€ OT JAPYruX, UMEeT
JIPYTYIO LIEIIb.

Tak w©enpl0 JaHHOW CTaauM  SABJSIETCS NPEAOCTABIEHUE CY.Y,
BBIHECIIIEMY pEIIeHHEe BO3MOXXHOCTH BEPHYThCA K JENly, C TEM YTOObI
COIIOCTaBUTh  paHEe  BBIHECEHHOE  PEIICHUWE € JIOMOJHUTEIBHO
UCCIIeIOBaHHbIMU (haKTaMH, KOTOpbIe HE OBbUIM CyIy H3BECTHBI paHee. To
€CTh ATO MPEPOraTUBa CyJa, BBIHECUIETO PELICHNE.

[TosToOMy OfHa W3 TOYEK 3pEHUSI — 3TO OTHECEHUE JAHHOW CTAAUU K
CTaJIMM PACCMOTPEHUA AEN B CyAe nepBod nHcTaHumu. Ho, 3agaueit nepBou
MHCTAaHUMM SIBISIETCS pa3pelICHUE cropa MO CyHIECTBY, & B CTaJud BHOBb
OTKPBIBILIKUXCS 0OCTOSATENBCTB CYJl HE pacCCMaTPHUBAET JeJia MO CYLIECTBY, OH
YCTAHABIIMBAET M HCCIENYET MMEIOIINECS CYILIECTBEHHbIE [UIA  JIeJia
00CTOSITENHCTBA, KOTOPHIE HE ObUIM U3BECTHHI CYy U 3asSBUTEIIO U HE HAIUIN
OTPAKEHUS B MaTepualiax Jeja, CyJ HE pa3pellacT Clopa, a YCTaHABJIMBAET
HAJIMYUE WU OTCYTCTBUE OOCTOSITEIHCTB.

KoneuHo, cam mporecc yCTaHOBJICHHS ATUX OOCTOSITENIbCTB aHAIOTUYEH,
KaK U TIPU paccMOTpeHuu nena o cymiectBy /pasaen 2 ['TIK/. Takoe muenue
00yCJIOBIIEHO ¥ TE€M, UYTO ATH CTaJUH IMPOIECcCca OCYIIECTBISIIOT B OCHOBHOM
CyJbl IEPBOM NHCTAHIIUU.

MOHO TOBOPUTH O CXOACTBE 3TOM CTaJWU U CTAOUU PACCMOTPEHUS JEI
ocoboro npousBoAcTBa. [Ipu ocobomM MpPOU3BOACTBE, Cy/l HE pacCMaTPUBAET
CIOp O TpaBe, a YCTaHABIMBACT HAJTUYHE OOCTOSTENHCTB, KOTOPHIE UMEIOT
opuandeckoe 3HaueHue. Ho, mpu ocoOoM MpOM3BOACTBE CyJ YCTaHOBHUB
(bakThl, BRIHOCUT PEIICHUE W ATUM IMPOILIECC 3aBEPIIACTCS, TO MPU BHOBb
OTKPBIBILIUXCS OOCTOSITENIbCTBaX Tpouecc mnpoaokaercs. I[lpu  ocodbom
IIPOU3BOJICTBE OOCTOSITENIbCTBA HE BHOBH OTKPBIBIIKMECA, @ COBEPIICHHO
HOBBIE W3MCHUBIIMECS, TaK, IPU3HABas JMLIO YMEPLIUM CYyJ BBIHOCHII
PaBUIBHOE PEIIeHHE, a 3aTeM U3MEHUJIUCh OOCTOSTENBCTBA U 3TO PEIlICHUE
HE MOJKET OBITh BEPHBIM.

Bo3o0HoBIeHHE A€ M0 BHOBb OTKPBIBIIUMCS OOCTOATENHCTBAM, Kak
cnenuuueckuii WHCTUTYT, HMMEET B BHIY OOCTOSATEIhCTBA, KOTOpPHIC
CyLIECTBOBAJIM YK€ B MOMEHT BBIHECECHHS PELUICHUS U MIPEAIoiaract
UCCIIEIOBAHUE ATUX OOCTOSATENBCTB JIMIIb MOJ YIJIOM 3PEHHS BO3MOXHOCTHU
OTMEHBI PELICHUS.

[Ipu TakoM ycTaHOBIeHWHM (HaKThl, KOTOPHIE CyJ TPHU3HAET BHOBH
OTKPBIBIIUMHUCS, HE BIEKYT M3MEHEHHUS MpaB CYOBEKTUBHBIX CTOPOH, OHU
BJICKYT JIMIIb OTMEHY PEIICHUA.

60



Henb3st cMemuBaTh JaHHYIO CTaJuIO0 Ipoliecca, CO CTaAuel M3MEHEHUS
croco0ba penieHus, Tak Kak Mpu U3MEHEHUU CIOcOo0a MCIOIHEHUS PEIIeHUs
3aKOHHOCTh CaMOI'0 PEIIEHUs IOJ COMHEHHUE HE CTaBUTCS, CTOMT BOIPOC O
HEBO3MOXXHOCTH HCIIOJIHEHUSI PEIICHUS, O3THU OOCTOSITEIhCTBA HOBEHIE,
BO3HUKJIM YK€ TIOCJI€ pelieHus. J[OMmyCcTUM peIIeHHEM CyJa CeMbs Oblia
BBICEJICHA U3 JIOMa, HO TaK KaK pellleHue HE UCTIOJHUIOCh, TO KBapTUPY, Ky1a
OHM JOJOKHBI ObUTH OBITH BBICEICHBI MPEJOCTABWIM JPYTOM CEMbE, MOATOMY
BO3MOXHO M3MEHEHHUE MOPsJ/IKa UCIOJHEHUSI PEIICHUs] UM BHIHECEHUE JIaXKe
HOBOTO — C M0/Ia4eil HOBOTO UCKa.

Nmeercsi CXOACTBO CO CTagueld KacCallMOHHOTO M HAJA30pHOrO
MPOU3BOJICTBA, CONIMKAET TO, YTO OCHOBAHUS IEPECMOTpa el MO BHOBb
oTKphIBITUMCS oOcTositenbetBaM 333 T'TIK Moryt ObITh M OCHOBAaHHUEM IS
OTMEHBI PEUICHUN B KAaCCAIIMOHHOM MOPSJIKE, €CIIM OHU CTaJIM MU3BECTHBI J10
MCTEUEHHUS KaCCallMOHHOI'O CPOKa, HO CAMU KAacCAllMOHHbIE OCHOBAHUS IIHPE.
Cyna KxaccallmOHHOW WHCTAaHIIMA HE yCTAHABJIMBACT CAMH OOCTOSTENLCTBA, a
paccMaTpuUBaeT CChUIKY Ha OJTH OOCTOSITEIhCTBA — Kak YyKa3aHHME Ha
HETOJIHOTY HCCIEOBaHUs Jiela, KOTopas TOBOPUT O HEOOOCHOBAaHHOCTH
peumienus. OIWHAKOB Kpyr JUI, MOTYHIUX BO30YJAUTh KaCCallMOHHOE
MIPOU3BOJICTBO U MIPOU3BOJCTBO MO BHOBbH OTKPBIBIIMMCSI OOCTOSITEILCTBAM —
JuIa, ydacTByromiero B jaene. Ho paznuueH mopsjiok Mpou3BOJICTBA, CPOKH,
00bekThl. Ecnu Cpok KaccallMOHHBIM TPOIYIIEH W HE BOCCTAHOBIEH, TO
*anoba, MPOTECT HE MPUHUMAIOTCS, a MpHu moxaade 3asBiaeHus — 335 ['TIK
YCTaHOBJICHHE CPOKa, €r0 COOJIIOJICHHE BXOJHUT B MPEAMET JOKa3bIBaHUS 10
neny. Ecnum cpok mpomyllleH MO HEYBAKHUTEIbHOW MPUYMUHE, CYJ BBIHECET
ompejneneHne 00 OTKIOHEeHWW 3asBieHus. [lpum Kaccauuu JUIIb HE
BCTYIHBIIME B 3aKOHHYIO CWJIY pEUIEHUS, a MPU BHOBb OTKPBIBLIIUXCS
00CTOSATENIbCTBAX BCE BCTYMHBIIIHE.

Cuuraercs, 4TO MEPECMOTP IPaKAAHCKUX JIeNl B MOPSJIKE HAJI30pa TECHO
CBSI3aH C MEPECMOTPOM JEJI 10 BHOBh OTKPBIBIITUMCS OOCTOSITEILCTBAM.

OOBEKT NEUCTBUTEIBLHO OJUH — BCTYINUBIINE B 3aKOHHYIO CUJTY aKThl, HO
€CIId B HAJ30p€ pacCMaTPUBAIOTCS BCE aAKTHI MO AENY, | MHT, KACCAllMOHHOM,
HAJ30pPHOM, MO BHOBb OTKPBIBIIMMCS OOCTOSTEIHCTBAM JIMIIL T€, KOTOPbIE
ObLIM BBIHECEHBI 0€3 yueTa 00CTOSATEIbCTB BHOBb OTKPBIBIIIMXCS.

Bo30y:xenue niena no BHOBb OTKPBIBIIMMCS OOCTOSITEIbCTBAM 3aBUCHUT
HE OT JIOJDKHOCTH JIMI[, @ OT BOJHM YYaCTHHUKOB Tpolecca U Oojee UM
JIOCTYNHO. B mopsiike Hag30pa Jullb ONpeAeIeHHbIE OpPraHbl PACCMAaTPUBAIOT
JieNa, a 1Mo BHOBb OTKPBIBIIMMCST 00CTOSTEIBCTBAM, CYy/l IOCTAHOBUBIIUN ATOT
aKT.

B Ham3zope ocHOBaHWME OTMEHBI ONIMOKKA W HAPYIICHUS, JOMYIICHHBIC
cyaoMm. [lo BHOBBb OTKpPBIBIIMMCS OOCTOSITENILCTBAM, CyJ OLIMOOK HE
JOMYCTWJI, OH HE MOT 3HaTh O HAJIMYUU HTUX OOCTOSITENLCTB, IMEPEUCHb
KOTOPBIX SIBJISIETCSI MCUEPIBIBAIOIINM M PACIIMPUTEIHLHOMY TOJIKOBAHHUIO HE
MO/JICIKHUT.

Cpok B HaJ30pe HE OTPAHUUECH, a 10 BHOBh OTKPBIBIIUMCS — TPU MeCsIIIa.
[Ipn ocyimiecTBIEHMHM HaA30pa M Kaccallid — YCTaHOBJIEHHE (HAKTOB,
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CBSI3aHHBIX CO COOPOM U OLIEHKOM JOKa3aTeIbCTB HE BXOJUT B (DYHKIIUIO 3TUX
CyZOB.

OHU TIPOBEPSIIOT, JTOCTATOYHO JU OBLIO COOpaHO JI0KAa3aTebCTB,
NPaBWIBHO JIM J0Ka3aTelbCTBA OLEHEHbl CYyJOM M MOATBEPXKAAIOTCA JIK
MaTepuagaMy Jena.

PaccmarpuBas nena mo BHOBb OTKPBIBIIMMCS OOCTOSITENILCTBAM, CYJ
JIOJKEH OLEHUTH JOKA3aTeNIbCTBA, MPEACTABICHHBIE 3aSBUTEIEM U APYTUMHU
JUIIAMU, C TOW 1LEJIbI0, YTOObl YCTAHOBUTH HAJIMYME WM OTCYTCTBHE BHOBD
OTKPBIBIIUXCSI 00CTOSTENBCTB, KAK OCHOBAHUH ISl TIEPECMOTpa Jea.

[Io BHOBb OTKPBIBIIUMCSI OOCTOSITEILCTBAM BCE CYbl PacCMaTPUBAIOT
JIe10, T.€. BKJIIOYas y4acTHE HAPOJHBIX 3aMECTUTENEH, a B HAA30pe JIUIIb
npodeccroHanpHbie Cynbu. B HaA30pe MOXHO M U3MEHHTH pEIIEHUE U
BBIHECTH HOBOE , @ B CTaJMU BHOBbH OTKPBIBIIUXCSA TOJbKO OTMEHUTH, WUIIU
OTKa3aTh B OTMEHE PEILEHU.

MokHO MpeacTaBUTh B KacCalMl0 W HAA30p Marepuajibl, HO OHU B
HAJ30p€ HE MOTYT CIY>KUTh OCHOBAaHHUEM OTMEHBI pelIeHus, CyJ Torja
JOJIKEH Pa3bsICHUTH JIMIYy, YTO HEOOXOAUMO MOJATh 3asBICHHE 00 OTMEHE
pelIeHus M0 BHOBb OTKPBIBIIUMCS OOCTOSITENLCTBAM. Tak, K mpuMepy, ObLIO
pELIEHUE O BBICEJICHUHU, HO BBIICHUIOCH, YTO BBICEJSIEMOE JIMIO, KOTOPOE
yTpaTWIO IPaBO Ha XKWIbE, Kak HCKItouutesbHOoe U3 wieHoB JKCK, He
BBIEXAJI0 M3 KBAPTUPBI, a PEIICHUE OBbLJIO OTMEHEHO 00 MCKIIOYEHUHU €€ U3
KCK /FOpuct Ne 11/99 ct1p. 16/.

HNmeer npaBo Ha CyIIECTBOBAHHME U TOYKA 3PEHHUSI, YTO JTAHHAS CTaAMs
npoiiecca J0JKHA CJIeA0BaTh 3a CTaJuel WCIIOJHEHUS PELIEHUs], TaK KaK 3TO
BO3MOYHO.

Hy kyma Obl He momemniaTh JaHHBIA WHCTUTYT, OE3yCIOBHO — 3TO
oTnenbHas ctaaus npouecca. HOCUT MCKIIOYUTENBHBIN XapaKTep, HE OYE€Hb
4acTO BCTPEUYAETCs, €W 00sA3aTeNbHO JOJDKHBI TPEANISCTBOBATH  Kak
CaMOCTOSITEIbHASL CTAJUS-IIPOM3BOJICTBO B CyJi€ MO TNEPBOM HMHCTAHIUU U
CTaausi  BO30YXKJIEHHS  MPOU3BOJACTBA IO  BHOBb  OTKPBIBIIUMCS
o0CTOATENbCTBAM, M CTagus MOJATOTOBKM K TIEPECMOTPY IO BHOBb
OTKPBIBIIUMCSI OOCTOSITENIbCTBAM, KOTOpasi HY>KJAETCsl B YETKOU PETyJIAINH U
(haKkTUYEeCKOM OCYIIECTBICHUU.

JlaHHBI WHCTUTYT, Kak OBl SIBJISIETCS HUCKIIOYEHHWEM M3 MpaBa Cynaa
BBIHECTH PELICHUE OJUH Pa3 Mo AEIy.

Tak xak 3TO 0COOBI MHCTUTYT, TO Ha3peja HEOOXOAUMOCTh BBLICIUTH
€ro M3 JpPyrux TOJHOCTBIO B  caMmoctositenbHbld  pazgen  [TIK,
CKOHLICHTPUPOBAB B HEM HOPMBI, PETrYJHUPYIOUIUE MOPAIOK PACCMOTPEHHS
rpaXIaHCKUX JIeJl, HAUMHasi KaK C BOMPOCOB BO30OYXIEHUSA U TMOJTOTOBKH,
nopsiika pa3dupaTeNnbCTBa, CPOKOB, MOJOKEHUS CTOPOH, C BO3MOKHBIMH
orceiikamu K apyrum Hopmam [TIK. PazymHO momecTuTh Takou pasmen
NOCJIETHUM, KaK OTpakarollMM €CTECTBEHHOE JIBWKEHUE Jnena. Benp npu
JAHHOM CTaauu TepecMaTpuBaeTcs Bce Jeno. 1o ecTh MOryT ObITh
MEPECMOTPEHBI BCE aKTUBBI MPABOCYIHUs, B TOM UYKCIEC U TIO HUCIOJHEHUIO
peleHus.
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Pexomenayemoe Ha3BaHue:

«B0300HOBNIEHNE  TPKIAHCKMX JEI IO BHOBb  BO3HHUKIIUM
00CTOSTEILCTBAM)).

«CylIHOCTh CTaAMM BO300OHOBJIEHUS TPa)XJAaHCKUX J€JI 110 BHOBb
BO3HUKIIUM OOCTOSATENbCTBAM 3aKJIIOYAETCsl B MPOBEPKE COOTBETCTBYIOLIEM
CyIOM pEILIEHUs, BCTYNHMBIIETO B 3aKOHHYHO CHIIy BCJIEACTBHUE OTKPBITHS
HOBBIX OOCTOSITENIBCTB, KOTOpPbIE HE ObUIM M3BECTHBI 3asBUTENIO U CYIy IO
[IPUYMHAM OT HHMX HE3aBUCAIIMX W HMMEIOT CYLICCTBEHHOE 3HA4YECHHUE IS
nena». OTH OOCTOATENbCTBA SIBIAIOTCS COCTAaBHOM 4YacTbl0 IpeaMmeTa
JNOKa3bIBaHUs [0 TPaXKIAAHCKOMY JEJIy W IO3BOJIAIOT BBIABUTH IIOJIHOTY
YCTAHOBJICHHOW CYJIOM M BBIPDQXEHHOM B PEUICHWH MCTUHBI IO Jeny. OHu
YCTAHOBJICHBl B IIPEJyCMOTPEHHOM 3aKOHOM MOPSANKE M YKa3blBalOT Ha
HEOOXOMMOCTh OTMEHBl PELIECHUS WIM HWHOIO CyJeOHOro aKkTa BBUIY
HECOOTBETCTBUS €ro (dakram O0OBEKTUBHOM JNEUCTBUTENBHOCTH
/apOuTpaxHbIi U Tpaxkaanckuit mporecc 99 roa Ne 3 ctp. 40/.

Ha nanHoM cramuu BO3MOXHA OTMEHa JII0OOro pelieHus, KOTOpOoe
BCTYIIWJIO B 3aKOHHYK CHJIY, HO MMEKOTCSI COMHEHHUS B €ro 3aKOHHOCTH,
000CHOBAaHHOCTH HCTUHHOCTH, II0 TPUYUHAM HOBBIX OOCTOATEILCTB.
CymiecTByeT MHEHHE, YTO TaKMM 00pa3oM CyJ UCIpaBisieT cBou omuOku. Ho
MHE Ka)KETCsl, YTO 3TO HE COBCEM ITPABUIIbHASI TOUKA 3PEHUS.

Kpyr aun, umerommx mpaBo BO30YXAaTh TaHHOE MPOU3BOJICTBO TIO
BHOBb OTKPBIBIIUMCS OOCTOSITEIHCTBAM:

OTO mNpaBO MPUHAMICKUT BCEM JHIAM, YYacTBYIOIIMM B JeJe, T.€.
CTOPOHBI, TPEThU JUIA KAK C CAMOCTOSITEIbHBIMUA TPEOOBaHUSIMH, TaK U 0€3
HUX, OpraHbl TOCyIpaBieHus, MPoPCcoro3bl, rpaxaane B nopsake ct 42 I'TIK.
Cormacno cr 40 I'TIK nmomyckaercss mpaBomnpeeMctBa. lIpoxypop Bmpase
TpeOOBaTh IEPECMOTPA IO BHOBb OTKPBIBIIUMCSA OOCTOATEIbCTBAM, HE
3aBUCUMO OT €r0 y4acTus B JIeJIe.

I[OJ'I)KHOCTHBIG Juia HC MOI'YT IIOAaBAaTb TAKOC 3adBJICHUC, HO IIPpH
IIPOBCPKEC OCJI 00s13aHBI Pa3bACHUTL JIMOaM, HMCHOIIMM Ha 3TO IIPaBO,
BO3MOKHOCTb IIOAaBaTb TaKOC 3asjABJICHUC, HWJIHW HaIIPpaBHUTb COO6HI€HPI€

IIPOKYPOPY.

Kak BHOBB OTKPBIBIIHECS PACCMaTPUBAIOTCS OOCTOATEIHCTBA, KOTOPHIC
000CHOBBIBAIOT TPEOOBAHKUE CTOPOH UM UMEIOT CYIIECTBEHHOE 3HAYEHUE TSI
MPABUIILHOTO pa3pelieHus jAelia, KOTOphle HEe OBbLTM W3BECTHHI HA MOMEHT
BBIHECEHUS PEIICHUS U O HUX HE MOTJIM 3HATh 3asBUTEIb U CY/I.
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Hampumep, HemeecrmocoOHOCTh CTOPOHBI, HAJIWYWE 3aBEIIaHUS Ha
CIIOPHOE MMYIIIECTBO, pacTopkeHrne Opaka, Hamudue peOeHka. [ maBHOe, 4TO
BHOBb OTKPBIBIIIEECS] 3TO TE€, KOTOPBhIC HE ObUIM W HE MOTJIU OBITh W3BECTHBI,
HO Ha MOMEHT PEIICHUsS CYIIECTBOBAIN. 3asABUTEIb JODKCH J0Ka3aTh, YTO
(dakT Ha KOTOPBIA OH CCBIJIACTCS JCHCTBUTEIBHO CYIIECTBYET WU OH TOJBKO
oTKpeuIics. He Moryr ObITb mNpu3BaHbl BHOBb OTKPBIBIIUMHCS, T€
00CTOSATENIBCTBA, KOTOPBIC BO3HUKIIM OCJIE BEIHECCHMS PEILICHMS, WK T, Ha
KOTOpPBIC JIUIIO CCHUIANIOCH B CBOMX 3asBJICHHUAX Ha aJpec Cyjaa, HO OHU He
OBLTM HAJICKAIUM 00pa3oM paccMoTpeHbl. CchbUlKa Ha HAJIMYUE JIOKHBIX
MOKa3aHWM, 3JIOYMBIIUICHHBIC JEHCTBUS M T. MOAO0OHOE, HA OTMEHEHHBIN
akt/m 2,3, 4 cr 333 TTIK/ sBusgercss MOCTAaTOYHOM JUIi OTMEHBI paHEe
BBIHECCHHOTO PCIICHHWS 110 BHOBb OTKPBIBIIMMCS OOCTOSTEIIbCTBAM.
/Poccuiickuii cyaps Ne 3/ 99 r ctp 19/.

CnenyeT OJHAKO TIOMHUTb, YTO OCHOBAHHUS CYIIECTBEHHBI IS
nepecMoTpa pelieHus, €CJIM OT UX HaJW4yus WIKM OTCYTCTBUS 3aBHUCST
pe3yJbTaThl, PACCMOTPEHHOTO Aena, eciu 310 1 1, 2, 3 ¢t 333 I'TIK, a BoT 1 3
JIOCTATOYEH JIJIsl IEPECMOTpPa, HE3aBUCUMO KaK 3TO OTPA3UThCS Ha JIEIe.

Yro xe ACJ1aThb, CCJIM BO3HUKIIN HOBBIC o0cTogTeabCTBA? DTO OCHOBAHUS
JJIA HOBOU OTCPOYKH HCIIOJIHCHUSA PCHICHUA, pPAaCCpOUYKy, MU T.II. MOTYT
BO3HHUKHYTHb U HOBBIC UCKH B CY/I.

3aKoH HE TOBOPHUT O MPHUOCTAHOBICHUH PEIICHHS, KOT/Ia BCTAET BOIPOC
O €ro OTMEHE IO BHOBb OTKPBIBIIUMCS OOCTOSITEIHCTBAM, a OBLIO OBl
I[e1ecCO00pa3Ho TPENOCTaBUTh JIMIaM, YYacTBYIOIIUM B Jelie, IPaBo
OJTHOBPEMEHHO C TOJauel 3asBJICHHUS] O TMEPECMOTPE ..., XOAaTalCTBOBATh
nepen CyJlIoM, O MPUOCTAHOBJICHUH WCIIOJTHCHHS 0 OKOHYAHHS MEePEecMOTpa
10 BHOBb OTKPBIBIIUMCS OOCTOSITeNbcTBaM. KOHEYHO, Ha TPAaKTUKE, TaK U
MPOUCXONUT, HO JIydYIlle, €CIM BCe OYIyT B OJWHAKOBOM ITOJIOKCHUHU, BEIb
MOKHO TIOJIaTh TaKOE XO0JaTaliCTBO WJIM HET, CyJ yJOBJICTBOPHUT WM HET, a
BOT ecii ObI 3TO OBLIO YKa3aHHBIM B 3aKOHE OCHOBAHHEM MPUOCTAHOBIICHUS,
TO OBLIO JIyYIIIE.

OcHoBaHUA Ui MEPECMOTPa MOCTAHOBJICHUN MO BHOBb OTKPBIBIIUMCS
00CTOSITEILCTBAM 3TO HMX HE3aKOHHOCTh U HeoOOCHOBaHHOCTH /cT 306-309
I'TIK/. Ho cyn nosmkeH, 10 TOro Kak MpUJIeT K BRIBOY 00 OITMOOYHOCTH /yKe
C YYeTOM BHOBb BO3HMKIIMX OOCTOSITEIbCTB/PELICHUS BBISBUTH HAJIWYHE
BHOBBH OTKPBIBIIMXCSI OOCTOSITENILCTB U YCTAHOBUTH CBA3h MX C PEIICHUEM,
KoTOopoe ObuIo BhIHECEHO. ClleI0BaTENbHO, 3asiBUTENb NO0JKEH: 1. Jloka3aTh
BHOBB OTKPBIBILIMECS OOCTOSATENbCTBA, 2. JloKa3aTh, 4TO OHH OTPUIATEIIHHO
BO3JICUCTBYIOT Ha pemeHue. 3. 110 BO3MOXKHOCTH, yKa3aTh HENPABUIBHOCTH
JAHHOTO PEIICHUSI.
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To ecTb UCTUHHOCTH pelICHUS OJDKHA OBITh OMPOBEPTHYTA /Ha TEMY
WUCTUHHOCTH, JUIsl 00Jiee TIIyOOKOTO M3ydeHust cMOTpu: Poccuiickast FoCTUITUS
No6 3a 1999 1. c1p. 27/.

OcHOBaHHMEM JJIi OTMEHBI pEIICHHS 110 BHOBb OTKPBIBIIUMCS
00CTOSTEIBCTBAM SIBJIIETCSA HE3aKOHHOCTh M HEOOOCHOBAHHOCTH PEIICHUS «B
Jdy4ax» BHOBb OTKPBIBIIMXCS OOCTOSITCIBCTB, KOTOPBIC JOJDKHBI OBITh
CYIIECTBCHHBI, T.C. €CJIM Obl OHU OBLINM HM3BECTHBI CYIy, TO CYJ BBIHEC XOTS
ObI B yacTu apyroe perienne. Caea0BaTeIbHO, C YI€TOM BHOBb OTKPBIBIIUXCS
00CTOSATEIIBCTB PEIICHUE Cyaa OECCIIOPHO OMIMOOYHO.

Hpez[MeT I[ElHHOfI CTaau BCC PCHICHUA, OIIPCACIICHUA U JaXKC YACTHBIC,
IIpH YCJIOBUHU BCTYIIJICHUA B 3dKOHHYIO CUITY.

Cpoxk — Tpu Mecsama. I[Ipockba 0 BOCCTaHOBIEHHHM CpOKa IOJAETCA
BMECTE C 3asBJICHHEM O I[EePeCMOTpe Jiejla 1O BHOBb OTKPBIBIIMMCS
obcrosaTenbcTBaM. lmeercs Touka 3peHMs, 4TO IJisi MPOKypopa — HET
OTPAaHUYEHHUS MO CPOKYy, HO eciu ucxoautbh u3 cT. 29 I'TIK — mpokypop
YYaCTHUK IpoOLEcca, JIMIO YYacTBYIOIIEE B €€, TO JJIA HEro Takke 3
Mecsla, HO MOKHO M IPOJJINTh, BOCCTAaHOBUTH. Mcuncnenue cpoka cr.335-1
I'TIK. ITomaua 3asgaBiaenus ct. 334 T'TIK.

3aKOHOAATEIBHO HE YKa3blBaeT TpeOOBaHUM MpeabABISEMBIX K
3asBJICHUIO, HO IO COBOKYIHOCTHM HOPM U aHAJOTHH, OHO JIOJDKHO OBITh
aHAJIOTUYHO HCKOBOMY M XOJIAQTalCTBY, T.€. JOJDKHO OBITh yKa3aHO Kakoe
7IeNI0, CTOPOHBI, TPEThU JIMIA, KAKOE CyJ BBIHECET peEIIeHHEe, YTO ObLIO
HEYUYTEHO, KaKue 00CTOSTENbCTBA, IOYEMY OHU BA)KHBI U B UEM HEBEPHOCTH
peleHusi, 3aBepIIaThCs MPOCh00il 00 OTMEHE PEIICHHUs 10 BHOBH BO3HUKIIUM
oOcrosarenscTBaM. CuuTaro, 4TO BO3MOXXHO W OCTaBJICHHUE 3asBICHMs O€3
nerkenus no cr. 130 T'TIK. {omxHbl ObITh NpEACTaBICHBl KON 3asBIICHUS
110 YUCITY YYaCTHUKOB Ipolecca He0OX0AUMbIE JOKYMEHTBHI.

[IpoGen B JaHHOM HHCTUTYTE - 3TO YKa3aHHE HAa HEOOXOJAMMOCTb
IIPOBEICHUS TOJTOTOBKH K Cy/IeOHOMY 3acelaHuio Tepe]l PacCMOTPEHUEM
3aBJICHUA O  NEPEeCMOTPE  PElIEHHWHM 1O  BHOBb  OTKPBIBIIMMCS
00CTOSTENHCTBAM /B HAJ30PE UIIET PeUb O HEKOTOPBIX JEHCTBUAX/.

Cr 336 I'TIK roBoput nuirs 00 M3BEIIEHUWU JUI[ O MECTE U BpPEMEHU
CyneOHOTO 3acemaHus, a CyAbs JOJKEH COBEpPIIUTh  JEHCTBUSA,
npenycmoTpennbie cT. 141 I'TIK, yOemuThcs, 9TO OTMEHHBIA aKT HWMEET
3HAYEHHE IS J€T1a, JOKHBIE MOKA3aHus JIETJIA B OCHOBY pelieHud. T.e. Cyabs
pelIaeT BONPOCHI O TMPEAMETE JOKA3bIBAaHUA O CBOEBPEMEHHOCTH U
IPaBOMOYMHU 3adBUTENII HAa Takoe BO30OHOBIEHHE jena. Bcraer Bompoc o
BBI30BE CBUJIETENIEN, JKCIIEPTOB.
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3asgBieHue rocnouuiMHOW He oOnaraercs. Cpok  paccCMOTpPEHHUs
3asBJICHHUSI CTPOrO HE yKa3aH, HO TaK Kak 3asBJIEHUE paccMaTpHUBAaeTCs B
cyaeOHOM 3aceanuu, To 1o cMmeiciy cT. 99 I'TIK — B Teuenue mecsa.

[lepecmoTp ocyuiecTBisieTcs B Cy/1eOHOM 3acelaHuu, ¢ COOJIIOICHUEM
paBuiI CyJeOHOT0 3aceaHus U opsJiKa. 3asBUTEIb U JIUIA, YYaCTBYIOUIUE B
Jene  M3BEHIAIOTCA  00s3aTeNbHO, HO HX HESBKAa HE IMPEMsTCTBYET
paccmoTpeHuto  3asBiaeHud. Cyn  HaaelneH [IBYMsS TOJHOMOYHUSIMH IO
PAaCCMOTPEHUIO  3asiBICHHS IO  CylIecTBY /00  OTJIOXKEHUH  C/3,
NpUOCTaHOBIEHUU B mopsake cr. 214; 215; I'TIK — geiictBytoT obmiue
IpaBuIa CyJ0TPOU3BOICTBA/.

I.Cynq MoxeT OTKa3aTb B IEPECMOTPE BBIHOCHUTCS OIPEICIICHUE,
KOTOPOE MOKET OBITh 00’KaJIOBAHO MO MPUHITUITY TTOJAYH YaCTHOM JKajl0ObI.

2. Cyn MOXET OTMEHHTH NIEPECMATPUBAEMOE PEILICHUE, CIIEIOBATEIBHO,
caMO 3asgBJICHHE 00 OTMEHE MO BHOBb OTKPBIBIIUMCS OOCTOSTEIHCTBAM
YIAOBJIETBOPEHO — BBIHOCUTCA onpeaesneHue: pemenue ot 20.07.99 no aeny 2-
244 no ucky IlerpoBa k CeMEHOBY O 3aIlllUTE YECTH U JOCTOMHCTBA OTMEHUTh
110 BHOBb BO3HUKIIIUM 0OcTOsiTeNbcTBaM. Onpesenenue He ooxanyercs. Jleno
1ocjie HeOOXOIUMOM MOATOTOBKHU JIOCYACOHOM /KOTOPOH MOXKET U HE OBITh/
MOJJICKUT HOBOMY CyaeOHOMY pa3duparensbcTBy. IIponecc uaer B 0ObI4HOM
nopsiake. Bo3MOXKHO U 3a04HOE peLICHUE, Kaccalus, Ha130p, OTKa3 OT UCKa U

T.I.

B kaccalMOHHBIX W HAA30pPHBIX HMHCTAHIUAX I[PU PACCMOTPEHUHU
3asBJICHUST 00 OTMEHE PEUIECHUsI MO0 BHOBH OTKPBIBIIUMCS OOCTOSTEIHCTBAM
MIPOTOKOJI HE BEJETCS.

Htak, mepecMOoTp pEIIeHuil M0 BHOBh OTKPBHIBIIMMCS OOCTOSTEIHLCTBAM
CaMOCTOSTCIbHBIN, HCKITFOUNTCIBLHBIN, BO3MOXXHBIM, HO HE 0053aTCIbHBIA IS
Ka)kJ10TO J€JIa dTarl.

HpI/IMC‘IaHl/Iel CMBICJI CJIOB pPCHICHUEC B TCKCTC HIPIpOKI/Iﬁ, T.C.

IMOHUMACTCA IO PCHICHUCM Jr000¢e peuICHUC Cyd, KaK OIIPCACIICHUC, TaK U
ITIOCTAHOBJICHHC.
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1.8 Tema 8. UcnosHuTeJbHOE MPOU3BOACTBO.

UcnonuurenbHoe MPOU3BOJACTBO — IIMPOKOE TMOHSITHE, KOTOPOE
BKJIIOYAET B ce€0s MpOLIECC MCIOJHEHUSI CyAEOHBIX PEIICHHUH, KakK CyJ0B
0011IeH FOPUCIUKIINY, TaK U CYJ0OB apOUTPAKHBIX, 4 TAKXKE PEIICHUN TPYTrUx
OpraHoB /KOTOPBIE 3aKOHOJATENbh MPSIMO HE MEPEUUCIISET, a ITO CIEIYEeT U3
JIPYTUX 3aKOHOB, HAIIPUMEP, AIMUHUCTPATUBHBIN 1ITpad)/ .

Kak cienyer u3 ct. 1 3akona PO «O0 UCTIOJIHUTEIHFHOM MTPOU3BOJICTBE
ot 04.06.97r. nousATHe npoiecca B JaHHOM CJIy4dae, 3TO U YCIOBUS U MOPSI0K
NPUHYAUTEIBLHOTO HCIOJHEHUsI cyneOHoro akta. Ho 3To oTHOCHUTENTbHO
MPUHYIUTEILHOE HCIOJHEHUE HE COBCEM TOYHO, TaK KaK BO3MOXKHO U
WCITOJTHEHHE B 9TOM JK€ MOPSJIKE U MO 3THM YCJIOBHSM M JOOPOBOIBHO, KaK
MOJTHOCTBIO BCEro pEIICHMS, TaKk M YacTu. J|oOpOBOIBHOCTH BBITEKACT W3
MPUHIIAIIOB JTOOPOCOBECTHOCTH, AUCIO3UTHBHOCTH /CTOPOHBI CAMH PEIIAFOT
Ha KaKOW CTaauu TPEKPATUTh HUCIOJHEHHWE, KaKhue MPEeIMEThl OoOpaTUTh K
UCTIOJIHCHUIO M T.M./, Pa3yMHOCTH /3a4e€M BO3MEMIaTh PacXOIbl IO
WCIIOJIHCHHIO, KOTJIa MOXXHO CaMUM peaJiM30BaTh W 3arjiaTUTh aoar/. Tak
CyneOHbBIA PUCTAB — UCTIOJHUTENb NIPEAiaraeT AOJKHUKY B TeUCHUE 5 AHEH
UCIIOJIHUTD perieHue 100poBosbHO cT. 356 T'TIK.

CyuecTByeT ABe TOYKH 3pPEHUs.

[lepBasi, 3TO TaKk MO KOTOPOM CYMTAETCA, 4YTO MCIIOJTHUTEIBHOE
MPOU3BOJACTBO  CTagusi TPAXAAHCKOTO M apOUTPaKHOro  Ipoliecca
/apOUTpaXKHBIN TIpoliecC BO3HUK MO3Ke/, a caMa TOYKa 3pEHUSI CYLIECTBYET CO
BpeMeH peictByromero [TIK, 1964 r. tak kak uenslii pa3gen Kojekca
MOCBSIIIICH UCTIOTHUTEIILHOMY MPOU3BOACTBY /pasznen 5 cr. 338-432, T.e. 94
craThH/, a Bcero B Koaekce 436, cnemoBareabHo 21,5 % - mgrasg 4dacTh
KOJIEKCa.

Hrak, no 3Toi T€OpUH — UCIOJHUTEIBHOE MPOU3BOJCTBO — 3TO CTaUA
TPaKIAHCKOTO /apOuTpakHOTO/ TMporecca, B KOTOPOW CymeOHOE pEIICHHE
OCYILIECTBIISIETCS. MPUHYAUTENBHO. [10 CyTH NpUHYAUTEIBHO OCYIIECTBIISIETCS
CyObEKTHBHOE TMPABO, KOTOPOE TMOATBEPKIACTCA CYJACOHBIM pEIICHHUEM,
BCTYIUBIIMM B 3aKOHHYIO CWJIY WJM HUHBIM JTOKyMeHTOM. Cieayer UMeETh
BBUIY, 4YTO II0 O3THM K€ IpPaBWJIaM HCIIOJHUTEIBHOIO MPOU3BOJICTBA
OCYUIECTBIISIOTCA M MPUOOPETAIOT HOPUIWYECKOE 3HAUYCHHE MACHCTBUS 10
00ecCIeyeHuIo UcKa.

Jpyrasi, BTOpas TOYKa 3pEHHS BO3HHUKJIA C TOsIBICHHEM 3akoHa «0O0
UCIIOJIHUTENTFHOM Tpou3BoicTBe» U «O cynebnbix mpucraBax» 04.06.97 r..
Ee CTOpOHHMKH HCXOOAT W3 TOr0, 4YTO CaMO TMPUHITHE OTACIIbHBIX
CaMOCTOSITETIbHBIX 3aKOHOB, TOBOPUT YX€ O TOM, 4YTO 3TO HE CTajus
TPaXJAHCKOTO TMPOLECCAa, a CaMOCTOSTEIbHBIA, OTIEJIbHBIM IPaBOBOU
WHCTUTYT. AnNmnapar TPUHYAUTEIBHOTO HUCHOJHEHMS Tepenien u3 cy/ieOHon
BJIACTU TMOJBEJOMCTBEHHOCTH BJIACTH HUcCHoONHUTENbHOU. Tak ciyx0a
Cyl€OHBIX TPHUCTAaBOB BXOAUT B MunuctepctBo toctuiuun P®. B cocras
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MUHUCTEPCTBA BXOJUT CIIy’0a CyJeOHBIX NPHCTABOB, IJIaBHBIM CyJEOHBIN
IPUCTAB SBJSETCS OJHOBPEMEHHO 3aMECTUTEIEM MUHHUCTPA.

3a cyneOHBIMU K€ OpraHaMu OCTaeTCid KOHTPOJIb 3a JIEUCTBHUSIMHU TIO
NPUHYIUTEILHOMY HUCIIOJIHEHUIO UCTIOJIHUTEIbHBIX JOKYMEHTOB.

Ho, 3akoHonaTenb He 10 KOHLA, MOIIEN 10 IMyTH pa3JieieHus mpoiecca
Y UCIIOJHUTENIBHOIO IIPOU3BOJICTBA, TaK €CIU UJTU 110 BTOPOM TOYKH 3PEHU,
to I'TIK n AIIK noymkHBI coaepKaTh JUILIb HOPMBI, Kacaroluecs oOpaleHus
CyJIeOHBIX aKTOB K MCIIOJIHEHHIO, U B COOTBETCTBUU cO cT. 46 KoHCcTUTyIIMM
P® cyasl ocymiecTBiasuid Obl JIUIIb KOHTPOJIb, aHAJIOTUYHO KaK U JEHCTBUS
Ipyrue MCHOJHUTENBbHOM BJIAacTHM MOXHO oOkanoBath B cyaA. llostomy,
HEpa3yMHO  OBUIO  OCTaBJIATH 3a CyJaMH  BOIPOCHI  OTJIOXKEHHMS
UCTIOJIHUTENFHBIX ~ JIEWCTBHM, Ha Cpok Oonee 10 mgHeld  BOMpOCHI
OPUOCTAHOBJIEHUS, BO30OHOBJIEHUS, MPEKPALIEHUS  HCIOJHUTEIBHOTO
npou3BojCTBa /cT.19, 22, 24 3akoHa/.

Ob6e TOYKM 3peHHs HMEIT NPaBO Ha CYIIECTBOBAaHHWE U IOKa
3aKoHoAaTeneM He oTMeHeH mATbld pasfen [TIK, koropeii Haxomutcs B
OPOTUBOPEYMH C HOBBIMH 3aKOHAaMH, CaMU HOBBIE 3aKOHBI COJEpKaT
npoOebl, HET COTJIACOBAaHUS C IPYTMMU HOPMATUBHBIMU aKTaMH, HapUMep
B3bICKAHUE CPEJCTB Ha cyeTax. Mbl OyJieM IOBOPUTH OO0 HCIOJIHUTEIBHOM
IIPOU3BOJCTBE KaK CTAaJUU T'Pa)KJIAHCKOTO IPOLECCa, 3TO YKa3aHO U B BalIMX
porpaMmax Kypca.

C yueToM 3TOro MOKHO JaTh 0o0lIee OnpeeleHne NOHITHIO.

HcnonHuTeNbHOE NTPOU3BOACTBO — 3TO CTagusl B TOM YHCIE U
Ipa)X/IaHCKOI0 Ipolecca U apOUTPakKHOTO CYJONPOU3BOACTBA U (YHKIUH
UCTIOJTHUTENBHOM BJIACTH, B JHIE CYAEOHBIX MPUCTABOB — HUCIOJHUTENIEH IO
3allldTe MpaB TpakJaH M OpraHU3aluid, UX HHTEPECOB, a TAKXKE MHTEPECOB
rocyJapcTBa MpHU HCIOIHEHUU CYAEOHBIX M HMHBIX PELICHUN, UCIOJHEHHE
KOTOPBIX OCYIIECTBIIIETCA B paMKax (pefepajbHbIX 3aKOHOB M B OCHOBHOM
NPUHYIUTEIBHO.

B ompenenennn HY Ha3BaHbl KOHKPETHBIE 3aKOHBI, TaK KaK caM 3aKOH
cT. 2 3akoHa «O0 HCHOJHUTENHHOM IMPOU3BOACTBEY» TOBOPUT O MHOMKECTBE
3aKOHOB, IIPX 3TOM PSJ] U3 HUX IPEJCTOUT IIPUHSATb.

NuctutyT cyneOHBIX MpUCTaBOB cyiiecTBoBal B Poccun ¢ 1864 rona,
TaK Kak ObUI CO3/1aH B X0/€ cyAe0HOM pedopMbl, MPOBEIEHHON AJIEKCaHIPOM
II, /pedopma BBema CyJ NPUCSKHBIX, ATBOKATYPY, COCTS3aTEIbHBIA CYI,
HecMeHsieMOocTh cynael/. CyneOHbIN MPUCTaB ABISIICS JOHKHOCTHBIM JIMLIOM
OpU OKPYXKHBIX CyAax W CyAeOHBIX I[ajarax, Ha KOTOpPOM Jiexkasa
00s13aHHOCTh MCIIOJIHATH IIOCTAHOBJEHMSI CyAa IO JOCTaBKE IIOBECTOK,
IPUBOJY B CyJAEOHOE 3aceaHue, CIEAUTh 3a COOJIFOICHHEM IOpsI/IKa B CyAax
Y IIPUBOJIUTH B UCIIOJHEHUE PELIECHUS IPaXKIaHCKUX CYJIOB.

OO0pamiar0 BHUMaHHE, YTO CyACOHBIM MpHCTaB OBLI MpHU CydaX, Kak
paHee CyJIeOHBIX UCIIOJIHUTENb IIPU CyJaxX.

Ceiiuac cyneOHOe MPUCTaBbl OT CYJOB OTHAENEeHbl. PasyMHO au 3TO U
nenecoodbpazno? [lokaxer Bpemsi.
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N3menennss B nmaHHOM cdepe ObUIM  BBI3BAHBI  M3MEHEHUSIMU
IpaXIaHCKOr0 000OpOTa Tak B IUIOXWMM HCIIOJHEHHUS PELIeHH cynoB. Tak c
pocTom 0e3paboTHIIbl, HEBO3MOXKHO CTAJIO UCTIOJHSThH PEIICHUS O B3bICKAHUU
QIIMMEHTOB, CTaJbHbIE IBEPU HE J1al0T BO3MOKHOCTh BOMTHU B KBAPTUPHI U T.II.

3HaueHUE — COCTOUT B TOM, YTO PEIIEHHE BLIHECEHHOE U BCTYIIMBILEE B
3aKOHHYIO CHIIY, CYIIECTBYET KakK JIOKYMEHT, HO /i HEKOTOPBIX aKTOB
camoro  (axkta MPOBO3IJIALIECHUS  PEUICHUS  HEIOCTaTOYHO,  JIaXKe
HEJOCTaTOYHO €ro PErucTpaluu, a HEOOXOJUMO U €ro HCIOIHEHHE B
pealbHOM BHUAE — TMepeaaTh HMYIIECTBO, JOMYCTUTh K pabdore, AaTh
ONPOBEP)KEHUE B Tra3zere, IMOITOMY BaXXKHO TO, 4YTO CYIIECTBYIOT MEpBI
IPUHYIUTEIBHOTO UCTIONHEHUs CT. 44 u 45 3akona «O06 UII».

Opransl TPUHYAUTEIBHOTO UCTIIOJHEHUS CT. 3, 5, 6 3akona «O6 UII» u
cT. 5, 6,4, 12 3akona «O CII».

Ponb cyna B MCIIOJIHUTENEHOM IIPOU3BOJICTBE.

[Ipexxne Bcero 3TO KOHTPOJb, KaK IpPH OCYIIECTBIEHUU Camoro
mporecca ucnoiaHeHus cr. 18, 19, m apyrue, 1mo KOTOPBIM BO3MOYKHO
oOxanoBarb  pewenue CIIM, Hampumep, cr. 26  BO3BpalleHUE
UCIIOJIHUTEIBHOTO JOKYMEHTa O(QOpMIIIETCd IOCTAaHOBJIEHHEM, KOTOPOE
oOxaiyercs, TaKk U B TOpAJIKE cTaTyca /oTHoweHus, «mnoBeneHus» CIIN/, a
Takke U 1o 3ammure npaB /cT. 92 u 93 3akona «OO6UII»; u pazbsicHeHue
pemenust/ ct. 17 3akona «O6UITy/.

Ckopee Bcero, BaXKHEWILEW pOJNBIO CyJa [0 OTHOIIEHUIO K
UCTIOJTHUTEIbHOMY MPOU3BOJCTBY CTaHET MMEHHO PAacCCMOTpPEHHUE Kajol Ha
el CTBUS CyAcOHBIX MTPUCTABOB — UcnojHUTENeH /cT. 90 «OOUITy/.

To, uTo >kamoba mojaercs B CyJ OOIIel FOPHUCIUKIIUU HE BBI3BIBAJIO
BOIIPOCOB, a BOT Yy apOUTpakHbIX CyJAe€d BO3HHUK BONpPOC, BEIb B
ApOUTpa)KHOM KOJEKCE HET COOTBETCTBYyIoHIEH crarbu. OnHAKO W
apOUTpa)xxHbIE CYJIbI TOJKHBI PACCMaTPHUBATh MOJA00HBIE KaTOObI.

ITo cBoeit hopme kanmoda goJKHA COOTBETCTBOBATH CT. 126 — 130 I'TIK
U ObITh aHaJOTMYHOM kamobe B  MOpAAKE  aIMUHUCTPATUBHOTO
cynonpousBojacTBa. IIpaBom Ha monmauyy >kanoObl 00JIalaeT B3bICKATENb MU
NOJKHUK. TakuM 00pa3oM BO3HUKAET CIOP MEXKIY CyleOHBIM MPUCTaBOM —
UCIIOJIHUTEJIEM, HAPYLIUBIIUM [0 MHEHUIO JOJKHUKA MM B3BICKATENs, MX
npaBa IPU COBEPUICHUU WM HE COBEPLICHUU UCIOJHUTEIBLHOTO JACHCTBUS U
B3bICKATENlb U JOJDKHUK. [Ipu 3TOM, TOT U3 HUX, KTO HE O0XaITyeT JACHCTBUS
UCIIOJTHUTENS, TAKXKE YYacTBYeT B JIeJie KaK JMIO 3auHTEPECOBAHHOE B
UCXOJIE Aea.

Cpox o6xanoBanus 10 gueit. [Ipu sToM eciu IUII0 HE TPUCYTCTBOBAJIO
IIPU COBEPILIECHUH ACHCTBUSA, TO CPOK CO JIHA KOI'JIa Y3HAJIO O HEM, HAIIpUMED,
MOJIy4E€HO ITOCTAHOBJIEHHE O BO3BPALIEHUHU UCIIOJHUTEIBHOIO TOKYMEHTA.

3aKOH HE YKa3blBae€T KOHKPETHOW OTBETCTBEHHOCTH CYJIEOHOIro
IpUCTaBa — UCIOJHUTENSA, HET SICHOCTH 1o 1 2 cT. 90 «OOMII» oTBeuaeT nu
cam MPUCTaB UIIU CIIy»x)0a cyJeOHOro — mprcTaBa, roCy1apCcTBo.

Bonpimias yacts kanod cBsi3aHa ¢ HEHAAJIEKAIIUM BBIIIOJHEHUEM CBOUX
00s3aHHOCTEW B TPOILIECCE MCIOJHEHUsI pelIeHUs, C HWTHOPUPOBAHUEM
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NPEAJIOKEHUM U [0 MHEHUW CTOPOH B HCIIOJHUTEIBHOM MPOU3BOJICTRBE,
HanpuMmep, YKa3aHUd JODKHMKA O IEPBOOYEPEHOCTH  OOpalueHus
B3bICKaHUSI Ha OIpPEJCIICHHbIE BUIbl MMYLIECTBA. ENMHCTBEHHas TapaHTUs
NOOUThCS UCHOJIHEHUsI — 3TO kayoba. Ho cyn, mo cBoeil mHULMATUBE, HE
MOXKET MPUMEHUTh MEphl OTBETCTBEHHOCTU. CleAoBaTesibHO, TOJIBKO IOCIIE
BBIHECEHUSI PEIIEHUS CYJIOM, B TMOPSAKE MOJYMHEHHOCTH MOTYT OBITh
IIPUMEHEHbI JTUCLHUIUIMHAPHBIE MEphl. JTO U IMPABHIBHO, TaK KaK CyJ HeE
OTBEYAET 32 KaJIpbl Cy1€OHBIX MPUCTABOB — UCIOJHUTENEH, OH JIHUIIb PelllaeT
BOIIPOCBHI C TOYKHM 3PEHHUSI HUCIOJHEHHS PELICHUS, KOTOPhIE HE 3aBUCAT OT
TOT0, KTO UcOJHAET. IIpocTo 3T0 BONPOC OYEHBb aKTyaseH.

[IpokypaTtypa OCYHIECTBISIET HAA30p 3a MCIOJHEHUEM 3aKOHOB,
OCYIIECTBICHHEM TIpaB ®W  CcBOOOA  rpaxkaaHuHa  «deaeparbHbBIMU
MUHHUCTEPCTBAMHU, TOCYJAAPCTBEHHBIMU KOMHUTETAMH, CIY>KOaMU M HUHBIMU
dbenepanbHBIMU OpraHaMu HMCTIOJHUTEIBHOW BiacTw» /cT. 21 3akona «O
npokyparype P®»/. Cmyx0a cyaeOHBIX MPHUCTaBOB, HECMOTpPA Ha ee
cneuupuky: MUHUCTEPCTBO IOCTULIMM OCYUIECTBIISIET OPraHU3ALMOHHOE U
METOJMYECKOE PYKOBOJICTBO JTaHHOM ciykO00i uepe3 [aBHOro cyaeOHOTO
npucraBa PD cTpykTypa COCTOMUT U3 JenapTaMeHTa CyAeOHBIX MPUCTaBOB
MuHucTepcTBa IOCTULIMM, CIYKObl CYyJIEOHBIX TPHUCTABOB Y TMPABIICHUS
BOEHHBIX cyJ10B MunucrepctBa roctuiiuu PO, ciryx0bl cyJ1eOHBIX TPUCTABOB
OpraHoB IOCTHIIMH CcyObekTOB P®, paiioHHBIC, MeEXpaHOHHBIE WU
COOTBETCTBYIOIIME UM  COINIACHO  AJMHHHCTPAaTUBHOMY  JIEJICHUIO
noJipa3/ieJIeHu CyJIeOHBIX MPUCTABOB, 3aMBIKAIOT CTPYKTYPY — HAXOJIUTCS
TaKXe MoJ KOHTPOJIEM MPOKYpaTypbl. ITO CAMOCTOSITENbHBIN BUJ HAaJI30pHON
nesitenbHOCTH /1 2 cT. 1 3akoHa o mpokyparype/ u cr. 19 m 4 3akona
«OCIDy/.

B mpokyparypy MOXXHO NOJaTh Xajlo0y Ha JAEUCTBUS CyIeOHOro
IPUCTaBa-UCIIOJHUTENS, KOTOpas JOJDKHAa OBITh paccCMOTpeHa B OOIIeM
NOPAJIKE U 3asIBUTEIIIO JJaH OTBET.

CTOpOHbI B UCIIOJJHUTECJIBLHOM ITPOU3BOIACTBE.

B3bickaTenb — MO B MOJIb3Y KOTOPOTO BBIHECEHO PEILECHUE, B MOIb3Y
KOTOPOT'O JOJIKHO OBITh COBEPIIIEHO UCTIOTHUTENBHOE JEHCTBUE, /B3bICKAaHHAS
CyMMa JICHEr, TepeJaHa Bellb M T.T./, 0OBIYHO, B TPAXKITAHCKOM KOJICKCE
B3BICKATENb ObLI UCTIIOM, HO 3TO HE BCETJa, OH MOT OBITh U TPETHUM JIMIIOM U
OTBETYMKOM, HAMpUMEP, B MCKE ObUIO OTKa3aHO, a BOT CyAeOHBIC PacXoJbl,
OIJIaTy TIOMOIIM aJIBOKaTa BO3JIOXKWJIM HAa HCTIA, KaK HEI0OPOCOBECTHYIO
CTOPOHY.

JIOMKHUK — JUII0, KOTOPOe 00S3aHO WCIIOTHUTH PEIICHUE, WHOW aKT,
O0OBIYHO TO OTBETYHK 10 JIETTy, HO M KaK B CIIy4ae C UCTIIOM HE 0053aTeIbHO.

Bo3MmokHO, KOrja JUII0 SBISAETCS OJHOBPEMEHHO W HCTIIOM —
B3BICKATENIEM M JOJKHUKOM JIMOO OTBETUYUKOM-IOJDKHUKOM M B3BICKATEIICM,
Tak B CJIydae MHUPOBOTO COTJIAIICHUS, Ka)aas W3 CTOPOH YTO-TO JIOJDKHA B
MI0JIb3Y JPYTOM.
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CTopoHBI KaK (PU3NYECKHE U, TAK U OPTAHU3AINHN, TOCYAapCTBO.

MoskeT OBITb KaK HECKOJIBKO JOJDKHHUKOB, TaK MW HECKOJBKO
B3bICKATEJEN KakK MpoleccyanbHoe coydactue. Cmotpu ct. 29, 30, 31, 32, 33,
37 3akona «O0 UII».

B ucnomHuTeNIbHOM IMPOM3BOJICTBE MOTYT YydYacTBOBAaTh Kak JIMIIA,
UMCIOIIME OTHOIICHHUS K CTOPOHAM — HMX POJACTBEHHHUKH, 3HAKOMbIE — Y
KOTOPBIX XPAHHUTCS UMYIIECTBO, TAK M IIOCTOPOHHHUE U CTOPOH — IOHSTHIC,
COTPYIHUKHA MUJIMIKHK, Oyxrairepa, paOOTHHKH OpraHu3aludu riae padoTracTt
JNOJDKHUK, IIPEJICTAaBHTENIM OTAeda Oneku U T.0. Kpome Toro moryr
y4acTBOBaTh JIMIIA 0€3 KOTOPHIX HEBO3MOXKHO COOJIFOCTH 3aKOHHOCTh H
oOeclieuynuTh IIpaBa CTOPOH — IIEPEBOAYMK, 3aKOHHBIM IPEIACTaBUTECIIb,
cnieruanuct /cmotpu cT. 38, 39, 37, 42 3akona «O6 UIDy/.

HcnonHeHne NPOUCXOAUT TOJNBKO NPH HAJIWYUM HUCHOJHUTEIBHOTO
JNOKYMEHTA CT. 7, 8 3akOHA. JIOKyMEHTBI MOXKHO Pa3[EeNUTh HA TPYIIIIbL:

- BblJaBaeMble cyJamMu OOIIel IOCTUIMHU, KOTOpBIE pa3JeiuTh Ha
NOATPYIIIBI — HA OCHOBAHHUM PELICHMM, ONPEIETIEHNN, IPUKA30B, TOKYMEHTOB
B COOTBETCTBUH C MEXKYHAPOJHBIMU JI0IOBOPaMHU;

- BbIJIaBaeMble apOUTPaKHBIMU CYyJaMH;

- BBIJABAEMbIC TPETEHCKUMU CYJaMU;

- BBIJIaBaEMbIC HOTAPUATOM;

- BBIJIaBAEMBbIEC TPYJAOBBIMU KOMHUCCHUSMU;

- BbIJIaBa€MbI€ 110 JICHEKHBIM 0053aTeIbCTBAM;

- BBIJIaBACMBIE 10 AJIMUHUCTPATUBHBIM [IOCTAHOBIICHUSM,;

- BBIJJABAEMBIE M0 PELIECHUIO CaMOT0 NIPUCTABA-UCIIOITHUTES;

- II0 APYTMM OCHOBAaHMSM, YKa3aHHBIM B 3aKOHE.

[IpaBo Ha TIONyYEHHWE  HWCIIOJHHUTEIBHOTO JIOKYMEHTAa  HMMEET
B3bICKaTeNb. JlyOnWKaT WMCHOJHUTEIBLHOTO JIOKYMCHTa BBITAeTCS HA
OCHOBAHHH PEIICHUS /CyIOM BBIHOCUTCS ONPEJIEIICHIE O BbIaue qyOaukara u
/n/ opraHa ero BBIJABIIEro, IpockOa TOJDKHA OBITh MOTHBHPOBAHHA,
HaIlpuMep, yTpaueH MpHU MePechUIKe.

B npoekre I'TIK 3HauuTCs, 4TO TOJBKO B3BICKATENb, MPOKYPOP WIIU
WHBIE JIMIIa B HHTEpecax JPYyruX MOTYT BO30YJIUTh HCIIOJHUTEIBHOE
IIPOM3BOJICTBO, a CyJ He MOXKeT. Ho 3T0 mpoekT. 3aKoH MpeaocTaBiseT Takoe
npaBo u cyay cT. 9 3akona «O06 UIDy.

HcnomauTenbHOE MPOU3BOJCTBO — 3TO IO IO UCIIOJTHCHHUIO aKTa WU
pelieHusl  coaepkamiee KaKk HeOOXOAWMBIC JOKYMEHTHI, BBIHOCHUMBIC
UCTIOJIHUTETIEM, TaK M 00s3aTENIbHBIC, TOCKOIBKY YKa3aHbl B 3aKOHE, /H/ JIUCT,
MIOCTAaHOBJICHHE O BO3OYXICHHE W T.O., /a TakKKe M JOKYMEHTBI, KOTOPBHIC
MOTYT OBITH B OJHOM IIPOW3BOJACTBE, HO OTCYTCTBOBaTh B JIPyroMm, B
3aBUCUMOCTH OT BHJA B3BICKAHHS U TIOPSAKA WCIONHCHHS, a TakKKe
JOKYMEHTBI UCXOJISAIINE OT CTOPOH - 3asIBJICHHUS, CITPaBKH.

71



3aKkoHOJATENh HMCXOJUT U3 TOTO, YTO pEHICHUE JOHKHO OBITh
00pallleHO K UCIOJIHEHUIO B pa3yMHbIE CPOKH, OCOOCHHO 3TO UMEET 3HAUCHUE
M0 JICHEKHBIM JIeJIaM, IMOCKOJIbKY MEHSETCS KypC J10J1apa, MEHSIOTCS 1IEHbI U
T.IL., TaK JJIs pelIeHU apOUTPaKHBIX CYJI0B, KOTJIa B3bICKMBAIOTCSI OTPOMHBIC
CyMMbl MOMEHT B3BICKaHHMSI HMMEET OOJIbIIOE 3HA4YeHHEe, MOITOMY Y HHX
UCIIOJTHUTEIbHBIE JTUCTHI MPEABSBISIOTCS K HCIOJHEHUIO B TECYCHHUE IIECTH
MECAIIEB, a BOT PEIICHHE CYJ0B OOIIeH IOPUCAUKIMKA — TPU Toja, CPOK
BBITEKACT M3 CpPOKa HCKOBOW JaBHOCTH IO TPa)KJAaHCKOMY IIpaBy, Korja
OJIHOM M3 CTOpOH sBisieTcss rpaxkaanuH. Crateu 14, 15, 16 3akona «O06
HCIIOJIHUTEILHOM TPOU3BOJICTBE». BocCTaHOBICHHE MNPOMYIIEHHOIO CpoKa
npoxomutr 1o mpaBmwiam [TIK — cr. 105, B cyneOHOM 3acenaHuw,
OTpENICIICHHE CyJa MOXKET OBITh 00KaJloBaHO, omnpoTecToBaHo. Cpoku
pa3yMHBIE U JaK€ CBEpPX TOTO, MOATOMY OO0 OTpaHMUYEHHUS TpaBa IOCTyMa K
WCTIOJTHCHUH PEYH OBITh HE MOXKET.

B ucnonHuTensHOM MPOM3BOACTBE JNCUCTBYIOT Kak OOIHME MpaBuia
UCIIOJTHEHUS: 93TO TE, KOTOpbIE OTHOCIATCS K JOOOMY MPOU3BOICTBY,
pa3IMYarTCsA TOJABKO OT TOTO KTO JODKHHK, OPTaHHM3AIUs WIA TPaXKIaHWH,
TaK MOXXHO MPHUOCTAHOBHUTH UCIIOJHEHUSI €CIU JIOJDKHUK 00JieH, HO 00JIE3Hb B
OTHOIIICHUU OpraHu3allid HEe CYIIECTBYET, peYb MOXKET HATH O O0OJIe3HU
PYKOBOJUTENSA, KOTOPHIM H3JaeT TMpUKa3, HO Yy HEro JOJDKEH ObITh
3aMEeCTUTEeb, K OOIMMM IIpaBUJIaM MOXKHO OTHECTH BpEMS HCIIOJHCHUS —
JTHEBHOE, yTpeHHee, BeuepHee /¢ 6 10 22 4./, MeCTO COBEpIICHHUS, CPOKU U
apyrue /cm ct. 8, 9, 10, 11, 12,13, 14, 15-27, BTOopas riaBa, TpeThs IjaBa,
rlaBa jecsAtas M oauWHHAAmaras 3akoHa «OO0  HCIOJIHUTEIHLHOM
MIPOU3BOJICTBEY/, TAK U CHEIUATBHBIC MPABWJIA UCIIOTHEHUS, B 3aBUCUMOCTH
OT BHJIa B3BICKAHWS, MEPHl TPUHYIUTEIHHOTO WCIIOJHECHHS, HAIpPUMeED,
WCITOJTHEHHUE JIe] O BBICEIICHHH CT. 75 /cM cT. 46-80 3akoHa/.

Kpome Toro, neicTByroT mpaBuiia, KOTOpBIE HAIIPABIICHBI HA 3aILUTY
IIpaB B3BICKATENS, YUATHIBAKOLIETO CTATYC, MOJIOKEHUE, TaK 3aKOH 3alIUIIAET
B3BICKATEIIEH — JIML, BOCIUTHIBAIOIIUX JE€TEH, TAKUE UCIIOJHUTEIIbHBIC Jela
BEAyTCsl OECIIAaTHO U BO3MOXKHO OOBSBIEHUE pO3bICKa CT. 28 3akoHa «O0
VICIIOJTHUTEIbHOM IIPOU3BOJICTBEY.

PaccMoTpuM HeKOTOpBIE CIOCOOBI MPUHYAMTEIbHOT0 UCTIOJIHEHUS.

C MopasibHOM TOYKM 3peHHMs], Aa U N0 (PAaKTUYECKOMY OCYILECTBICHHUIO,
TpPyJHEE BCETO KCHOJHATH PEIICHHs O Iepeaade AETel Ha BOCIHUTAHHE,
orobpanuu neredl. TyT Tpebyercss UyTKOCTb, ACTUKATHOCTb, BHHUMAaHUE,
[JIaBHOE HE HaBpeauTh pedeHky. Cyay ciieqoBaTeNbHO OBl B KaXKIOM
KOHKPETHOM ciy4ae, onpenensate B mnopsake cr 207 TTIK cnocob
ucnonHeHus. OOs3aTENIbHO y4acTHE CIIEHUAINCTa — OpraHa OINEKH WM
nejarora, COTpyJHUKa MIJIALHUHA. VICTIOTHUTENbHBINA 3aKOH KOHKPETHO 3TOTO
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HE OIHMCBLIBACT, CJIEJOBATECIBLHO ATO OTHOCUTCS K m 5 cT. 45 3akona «Ob
UCIIOTHUTEILHOM MTPOU3BOJICTBEY.

K Takum MHBIM HEUCTBUSM OTHOCSITCS TaKue€, KaK BOCCTAHOBJICHHE Ha
paboTe B Wi€HaxX OpraHU3alyd, KWIHIIHbIE TEUCTBUS O BBICEJIEHUU CM CT.
73-76 3akoHa. Tak MHTEpPECHBIM INpPUMEpP OmMcaH B KypHaie Poccuiickas
roctuius Ne 11/ 98 1. p 63, kpecThbsiHUH BBIKOB OBbLIT BOCCTAHOBJICH B WIEHAX
KOJIX03a PEIICHHEM CyJa, MOCie TPEXJIETHEro CyAeOHOro pa3zouparenbCTBa,
0JIHAKO PYKOBOJICTBO K0JIx03a BpIkOBa HE BOCCTaHaBIMBAIO, OH OOpaTHiiCs K
ucnosnHutento. CyeOHbI MpUCTaB MOTPEOOBaAN UCIIONHUTH PELICHUE Cya B
MSATUIHEBHBIA CPOK, HO TMpaBlIeHWE HE HWCIOJHWIO, TOTJA JIOJDKHHUK OBLI
omrpadoBaH HA 4 T.p., BOT IPUMEP 00s3aTEIILHOCTH TPEOOBAHUI MIPUCTaBa U
OTBETCTBEHHOCTH 3a HEHCIIOJIHEHHWE JeicTBHEe ObUIO COBEpIICHO Ha
OCHOBaHMH CT. 73 u 85 u 4 3akoHa, penieHUue ObLIO BCE-TaKU HUCIIOIHEHO, A
brikOBY BO3MeENIEH MOPAIIBHBIN BPE/L.

CII0)KHOCTP WCIIOJHEHHUsI PEUICHUM IO KWIMIIHBIM JIeJIaM, CBsI3aHa C
TE€M, UYTO HET CTPYKTYphl, KoTopas oOecrieunBana Obl XpaHEHHUE, MMEPEBO3KY
VMYILECTBA, OTKPBITUE ABEpe MU T.I. Tak U3 JIMYHOU NPAKTUKU, MOTY
IIPUBECTU IPUMEp, MO JCIy O BCEICHUM IPUXOAWIOCH IPUCTYHaTh K
UCIIOJHEHUIO YEThIpEe pa3a M JIMLIb B YETBEPTHIH pa3 peleHue ObuIo
UCIIOJIHEHO — JBEPb HE OTKPBIBAJIM, HE OBLJIO BO3MOXKHOCTH B3JIOMaTh JIBEPD,
B UTOTE JIOMaJIM ITyTeM IPOHUKHOBEHUS B KBAPTUPY Y€PE3 OTKPBITHIN OATKOH,
a BCE U3-3a TOrO, 4YTO JOJDKHULIA JyMaja, 4TO €ClId OHa 3aKpblla ABEpb, Aa
€I1le U MOJIepsa €€ NaJIKO!, BCEJICHUE HE IIPOU3BELYT.

He Memaer co3nath €IMHYI0 KOMIUIEKCHYIO CIIY>K0y B paMKax ropoja,
KOTOpasi KaK CIEHHAIU3UPOBAHO, C OIJIATOM 3a CUET B3BICKATENsl BBIMOIHSIIA
OBl 3T TEXHUYECKUE PAOOTHI.

Camas pacnpocTpaHEHHas Tpymnna Jed — 3TO UCIOJHEHUE PEIICHUN O
JIEHEXKHBIX B3bICKAHUSX, KOTOpBIE JEIATCA KaK Ha pa3oBble- B3bICKAHUE
nosira, mrpada Tak U MEPUOUYECKHUE, JakKe €KEMECSYHbIE — B3bICKAHUE
AIMMEHTOB, ylepoa.

Craten 1 2 1 3 cT 45 n 64-72, a Taxxke 77, 78 3akona «O06 UID».

Xouercss OTMETUTh, YTO YETKO OTpabdoTaHa MpPAaKTHKAa O B3bICKAaHUU
JICHE)KHBIX CPEJICTB — U3 3apaboTKa, MEHCUH IpaxaaH; OyXrajirepa 3HalOT Kak
3TO JAeflaTh, U HECYT 3a 3TO OTBETCTBEHHOCTb, J0 NPUHATUS OaHKOBCKHUX
3aKOHOB HE ObUIO TPYIHOCTEHW M CO MUCAHUE CO CYETa OpPraHU3alllM, a BOT
ceiluac ecTh HECOOTBETCTBHUSI TaK M B MpaBHJIaX OE3HAIWYHBIX PACUETOB B
HapOJHOM XO3slcTBe, yTBepKAeHHBIX ['ocoankom 30.09.87 r. Ne 156-87
paspemiaeTcsi IpHEM HCHOJHUTENbHBIX JOKYMEHTOB TOJBKO OT CyIeOHOro
UCIIOJTHUTENS /cTapasi TEPMUHOJIOTHS/, a 3aKOH CT. 6 MpeaycMaTpUBAET MPaBoO
B3bICKATEJIs IPEABSIBUTH JIUCT B OAHK.
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[Topsimok  B3BICKaHWS JACHEXKHBIX CPEICTB 3aBUCHT OT TOTO
oOparraercsi 1 B3BICKAHWE HAa JCHEXKHBIE CPEJICTBA HAIMYHBIC /H3BIMAIOTCS
UCTIOJIHUTEIEM TI0 WX TMPEJCTaBICHUU WM OOHApPYKCHHH/ WIN JICHEKHBIC
CpelICTBa HAaXOMATCS Ha CYETAaX, HA XPAHCHUHM B KPEIUTHBIX OpPraHU3AIMIX,
OaHKax.

OOGHapyXeHHbIE W H3BATHIC JCHE)KHBIE CPEACTBA, B TOM YHCIIEC H
MHOCTPAHHYIO BAJIIOTY MPUCTAB-UCIOJHUTEIb HE MO3JHEE CICAYIOLIETo JHS
JOJDKEH cllaTh B OaHK WJIM KPEAUTHYIO OpraHu3aluio. baHk u KpeauTHas
opraHu3anus 00s3aHbl UCIIOJTHUTH MIOCTAHOBJICHUE MPHUCTABa B CEMHTHEBHBIN
CpPOK CO JIHS MX MOCTYyIUICHUA. [Iomy4eHHbIE EHEKHBIE CPEICTBA CHAIOTCS B
OaHK I 3a4MCIICHHs] Ha CYET B3BICKATENsl B pa3Mepe J0JIra, Uik €ro 4acTH,
€CJIM HE XBaTaeT ISl MOKPBITHUS BCETO NIOJIra, U Ha CYET BHEOIOKETHOTO
dboHTa pa3BUTHS WCIOTHUTEIHHOTO TMPOW3BOJCTBA B pa3Mepe CYMMEI
UCTIOJIHUTENhCKOTO cOopa /ct 81 3akoma «O6 WIly», obpamaro BHUMaHWHE,
UCIIOJIHUTEIbCKU cOOp, a HE WCIOJHUTENbHbIN, B3bICKUBAETCS MpU
HEUCTIOJHEHUH  PEIICHUS  JOOpOBOJBHO - Ha  JICIO3UTHBIA  CYET
nojApaseieHus: Cy/1IeOHbIX MTPUCTABOB — UCIIOJHUTENEH, B pa3Mepe pacXoIoB,
MTOHECEHHBIX 10 UCTIOJIHEHUIO, KOTOPBIX MOXKET U HE OBITh.

Ecnu HeT maHHBIX O cueTax JOJKHHMKA, TO 3alpallliBacTCs HaJIOTOBBIM
OpraH, KOTOPBIA JAa€T OTBET B TCUCHUE TPEX JTHEH.

Bo3MoxHO M Hallo)keHME apecTa Ha cdeT, Bkiaa. Ilpu mnonydenun
pemieHuss o0 apecTe KpeauTHAash OpraHu3alus MPEeKpaliaeT pacxoJHbIe
onepalMu II0 JAHHOMY CUYETy TOJIBKO B MpeAenax CyMMBI, Ha KOTOPYIO
HaJIOKEH apecT, BO3MOXHO M Ha Bech cuer. Cueta HMMEIT pa3iIuyHbIN
MIPABOBOM CTATyC, MOTOMY UMEETCSI OCTpasi HEOOXOAMMOCTh TIEPEUHS CUETOB
C KOTOPBHIX OBLIO OB BO3MOXKHO CHHCAHHE CPEACTB MpH HCMONMHEHWH. He
BBI3BIBAIOT TPYAHOCTEW JIMIIb PACUECTHBIE M TEKylIME cueTa. Tak Heab3s
CIIHCaTh CPEJCTBA CO CCYJAHOTO CYUETA, TAK KAK HA HEM OTPAXKAECTCA paszMmep
JIEHEe)KHOM  3a/JI0JDKEHHOCTHM — 3aeMIuKa  mepen  OaHKoOM,  OTpa)kaer
3aJI0JOKEHHOCT WM HE  XpaHUT  JICHEXKHBIE  CpeAcTBa.  Apect
KOPPECIOHAEHTCKUX  CYETOB  MMAapaju3yeT  JESITENbHOCTh  KPEIMTHBIX
opraHuzanuii. baHk He JOMKHUK, a JIMIIb HCIOIHUTENb TpeOoBaHUMN
MpHUCTaBa — UCIIOJIHUTENS, OH HE YYaCTHUK 0053aTeNbCTBA MO HCIOIHEHUIO,
opraH OOeCMeYMBAIOIINNA HWCIIOJIHEHHE, MOXKET WCIOJHUTh TpeOOoBaHUE
B3bICKATEI U 0€3 MOpyUYEeHUs Cy1IeOHOTO -MIPUCTaBa — UCTIOTTHUTES.

Kak ct. 855 I'K P® co3nana MHOTro BOIPOCOB MO CIIUCAHUIO CPEACTB CO
CYeTa, TaK CYIECTBYET U MOPSJOK paclpeeieHUs B3bICKAHHBIX CYMM MEX]Y
B3bIcKaTensiMu cT. 77 u 78 3akona «O0 UID» kak B rpakJjaHCKOM MpaBe, TaK
U B HUCIOJHUTEIBHOM TpeOoBaHUs 00 aJluMMEHTax, BO3MEIIEHUU Bpea
NIepBOOYEPEIHBIC.
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UYto6bl 00paTUTh B3bICKAHUE HA UMYIIECTBO JOJDKHUKA HEOOXOIMMO
IPEXKJIE BCEro BBISIBUTH 3TO UMYILIECTBO, 3Ta HH(POPMALUS MOKET MOCTYIIUTh
KaK OT JOJDKHHKA, HCTIA — B3bICKATENs], yKa3aHa B JIOKYMEHTax cyja —
pelIeHnH, omnpeneneHun o0 HCIONHEHUH, MOCTYNHUTh OT JAPYTHX JIMIL:
HaJIOTOBBIX, KPEAUTHBIX U T.II.

Kak TOnbKO MMYyIIECTBO BBISBICHO, HEOOXOIUMO TIPOU3BECTH €Tr0
apecr.

ApecT mpenmnosiaraeT: OMNKUCh HUMYIECTBA, OOBSBICHHUS 3alpeTa
pacnopsbKaThCs UM IIPU HEOOXOJMMOCTU U3BSATHE U Tepe/iada Ha XpaHEeHUE,
NIPUHYAUTENbHAS pealn3alys, a OT BBIPYYKM U OT peaju3alyuu BO3MELICHUE
JI0JITA.

[Tonoxxenne 00 apecte MMyIllecTBa HYXAAIOTCS B 0OoJiee JeTalbHOU
npopaboTKe, B TOM YHCIE M C y4eTOM KOHKPETHBIX BHJIOB HMYIIECTBA,
MIOJITISKAIIETO apecTy 3alUThI ITPaB JOKHUKA, a HE TOJIHKO B3BICKATEIIS.

Tak He BBIJCICHO CIIENUATLHO B 3aKOHOJATEIBCTBE OOpaIlICHHE
B3BICKAHUS Ha IICHHBbIE OyMaru, KOTOpBIE paclpoCTpaHEHbl B HAIW JIHH,
UMEIOT pa3HbIN CTaTyC Ha MPEIbSIBUTEINSA, UMEHHBIC, B OpME CepTHUPHUKATOB
U T.I., SIBJSIFOTCS ABM)KMMOM WMYIIECTBOM, 3aTParuBarOT MpaBa IPYTHX JIHII
/HampuMep, aKIMOHEPOB 3aKPBITOTO aKIMOHEpHOTO obmecTBa/. JlaHHOMN
npobjieMe TOcCBsIIeHa MoapoOHas crarhs «OOpalieHre B3BICKAHHUS Ha
neHHusie Oymarn» Poccuiickas rocturius Ne 9/ 98 r. ctp. 40-42. B pamkax xe
TPaKJAHCKOTO TIpoIllecca HET BO3MOXKHOCTH OCTAaHABIUBATHCA Ha HTOM
OIPOOHO.

Nmenno, npu peann3anny apeCTOBAHHOIO MMYILECTBA, €TI0 OLICHKHA U
YYaCTBYIOT CHEUUAIMCTBl B HCIOJHUTEIBHOM IIpPOLIECCE, Yalle 4YeM IpH
apyrux nponeaypax cr. 52 3akona «O0 UID»y. C urona 1998 r. geiictByer
3akoH «O0 OLEHOYHOH JesTenbHOCTU B PD», KOTOpHIN 3akpenui mpodeccuro
oneHIMKOB. OLeHuBaeTcs BCE, HO JUISl HCIOJHEHHS 3TO B OCHOBHOM
CTPOEHMsI, IPEAMETHI ObITa, aHTUKBApUAT, MALIUHBI, CTpOIIMaTEpUalIbl, pexe
3€MEJIbHBIC YYACTKH.

«PpIHOYHAST CTOMMOCTB» ATO HauboJiee BEpOSITHAS 1I€HA, IO KOTOPOM
00BEKT OLIEHKH MOXET OBbITh PEaM30BaH B YCIOBUSX PBIHKA, II€HA MOXET
MEHSTBCS, a MPOJiaka C TOPrOB M IMPU HUCHOJHEHUU JIEUCTBYET B CTOPOHY
YMEHBILICHHUS.

OueHnMK y4acTByeT Kak CIIELHAIUCT U K HEMY IPUMEHHUMBI ITpaBuia
00 orBogax. IIpucraB-ucnosHuUTENs  JOJDKEH  yKa3aTb B  CBOEM
MOCTAHOBJIEHUHU O MPUBJIECYEHUH OLICHIIHUKA YTO, KaKOl 00BEKT HaJ0 OLEHUTh
U BUJl CTOMMOCTH /pbIHOYHAs Wiau uHass/. He roBopuTcs 3aKkoHOJATENEM, O
TOM Kak 3TO OQOpMIISeTCs, INpaBWIbHEE €CIM 3TO OyAeT 3aKII0OYeHUe
OLICHIIMKOB, TaHHOE B (JOPME 3KCHEPTU3bI €CIU 3TO CIIOXKHBIN OOBEKT /10M,
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MarHa/ B opMe aKTa-CIpaBKH, €CIU 3TO MPOCTas BEIlb — JIWBaH, MKad.
JlomxHa OBITh yKa3aHa JaTra OIEHKH, HWCIOJIb3yeMbIe CTaHIAPTHI,
O0COOCHHOCTH, yKa3aHHbI JIaHHBIC OIICHIIMKA, HOMEP €ro JUIEH3UH, aJipec,
BEllb €€ MOXHO OCIOPUTh, MOBTOPUTH U T.I., JOJDKHO OBITH OINKCAHUE
00BEKTa OLICHKH, OH MOYKET U3MCHUTHCS, ITOJINCH U IIeYaTh OICHIINKA.

Tak KaK 3TOro HET B UCMOJHUTEIBLHOM 3aKOHE, TO CIEAYET UCXOIUTh U3
CIIeIUaTLHOTr0 3akoHa «O0 OIEHOYHOH JeITeIbHOCTH B PDy.

JIBIJKMMOE HMYILIECTBO pPEAIU3yeTcs 4Yepe3 CEeTh KOMHUCCHUOHHBIX
Mara3uHOB — OpraHu3alui, KOTOpbI€ CIELUAIU3UPYIOTCS Ha 3TOM, a HE
HEJBMKUMOE MMYIIECTBO peaiau3yeTcss Ha Toprax cT. 54 u 62 3akona «O0
NIl».

CymecTByeT mepeyeHb MMYINECTBA TpakJaH, HA KOTOPOE HE MOXKET
ObITh OOpamieHo B3bickanue /cM monoxenue kK ['TIK/. Dror mepeuens Tak
yCcTapen, 4TO €ro MpPOYTEHHE BBI3BIBAET BOCIOMHHAHWE O TPHUALATHIX U
MSATUACCATHIX TOJaX HAIIETO KUTHSL.

NHurtepecen 1 5 T — Bce JETCKUE MPUHAMIEKHOCTU. B Hamm qHu ecnu
€ro MPUMEHATh MOJYYaeTCs, YTO AIEKTPOHHASI UTPYIIKA CTOUMOCTBIO OKOJIO
THICSYM HE MOJJICKUT OINKMCH, & BOT BETPOBKA CTOUMOCTBIO HA PBIHKE JABECTU
— TpHUcTa pyoOselt nomiexut. CiaeayeT mo-MoemMy, MOJHOCThIO HE oOpaliaTh
B3BICKAaHUS Ha OJIEXkY, 32 UCKIIOYCHHEM €CIIM OHa B 0o0Jiee YeM TPEXKPaTHOM
HQINYUM — TATh IIyO0 U T.I., PacIIUpUTh MeOeslb, KOTOPYHO OCTaBJISAThH B
II0JIb30BAHUH, BKJIIIOYUTH XOJIOJUIIBHUK B IE€PEUYCHb UMYILIECTBA, HA KOTOPOE
HE MOXET OBITh 00paIlieHo B3bICKaHUE — OJJUH Ha CEMBIO.

Crnenyer y4uThIBaTh, YTO MPU B3BICKAHUU PA30BBIX JOJITOB, TEM Oolee
KpPYHHBIX IIEPBOHAYAIBHO OOpallaeTcs B3bICKAHHUE HA UMYLIECTBO JOJKHUKA,
a 3aTeM €CJIM €ro HeT Ha 3apmary. [lo exxeMecsyHbIM IIaTeXkaM B IOJIb3Y
B3bICKaTels. - B3pickaHue oOpalaeTcsi B IEPBYIO0 OYEpelb Ha 3apIuiatry, a 1o
aTMMEHTaM, W HamnpsMyl0, 3aBHCUT JMIIb OT 3apIulaThl, a Yy €CIH €€
HEJOCTaTOYHO WJIM OoJbliasi 3aJ0JKEHHOCTh BO3MOXKHO OOpalleHue
B3BICKaHHS HA UMYIIECTBO.

Borpoc wucnonHeHusi octaercss MpoOJIEMHBIM W HYXKIAETCS B PsIe
HOPMAaTUBHBIX aKTOB. Bce BOIPOCHI, KOTOPBIE HE YPETYJIUPOBAHBI 3aKOHOM U
HE pemarTcs CyAeOHbIM MPUCTABOM-UCIIOJIHUTENEM, PEHIaloTCs CyIOM B
nopsiake ['TIK, kak BOIPOCHI 110 UCIIOJIHEHUIO PELIEHUS.
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1.9 Tema 9. Pa3pemienue rpaxxaaHCKUX CIIOPOB TPETEHCKUMHU CyAaMMu.

Cornacno ct1.27 I'TIK criop MOXeT ObITh pa3peliéH TPETEHUCKUM CYIOM.
Oto He otka3 ot obOpamenus B cya (cr.3 ITIK), - »3T0 o0coObIit
aIbTEPHATUBHBIN MOPSIOK pa3penieHus Cropa.

Oco00 anbTepHAaTUBHBIE METOJbl pPa3pelIeHUs] CIopa yAOOHBI IS
paspenieHus IpeanpUHUMATEIbCKUX U IKOHOMHUYECKUX OTHOILICHUH.

PacnipocTtpaHeHsl B MEXIyHapOJHOW INPAKTUKE TAaKUME METOIbl Kak
IIOCPEHUYECTBO — IPOLEAYypa Pa3peLICHUs CIIOPOB B KOTOPOW y4acCTBYET
HEUTPAIBHOE TPETHE JIULO — MOCPEIHHUK, KOTOPBIM COAECHCTBYET CTOPOHAM B
UX TIONBITKE YPETYJIUPOBaTh CHOP IIyTEM IIEPETOBOPOB, NOCPEIHUK
BBICTYIIMBAET CTOPOHBI, NEPEeNaér APYrod CTOPOHE MHEHHE IPOTHUBHHKA.
[Iprumupenne oTIM4aeTcss OT MOCPEAHUYECTBA TEM, YTO TPETHE JIULO MOKET
caMO MpPEUIOKUTh YCIOBUS MHPHOTO pEIIeHUs cropa (Takue CrocoObl
YpETyJIMPOBaHUS CIIOPOB HAa3bIBAIOT KMUHHU-CY/IbI).

Tperelckuil cyx — 3TO Pa3HOBUIHOCTb QJIBTEPHATUBHBIX METOJO0B
paspeuieHus cropa.

[IpenmytiecTBa: TOOPOBOJBHBIN XapakTep, SKOHOMHUYHOCTD, MPOCTOTA
IpoLeaypbl, 00S3aTeNbHOCTh perieHus, 3GGEKTUBHOCTh 3aBUCUT  OT
COTPYJHHYECTBA CTOPOH (OHM CaMH JIOTOBAPUBAIOTCS O CyJe, KTO Oyner
CYJIUTh, MECTO, PACXO/IbI) TaK M OT YYaCTHs CIIEIIUATUCTOB.

HammonansHoe mpaBo ompenessieT Kakue OTHOUICHHS HE MOTYT OBITh
IOPUCIUKIIMEH TpeTeckoro cyaa. Tak B TPETEHCKOM CyAe HEe MOTYT OBbITh
PacCMOTPEHBI CHOPBI BBITEKAIOUIUE U3 TPYIOBBIX, CEMEHMHBIX OTHOLICHUU
(ct.1 Ionmoxxkenus o Tpereiickom cyne k ['TIK npunoxenue Ne3).

Ceituac AENCTBYET MOJIOKEHUE O TPETEMCKOM CyJe, HO CYIIECTBYET U
3aKOHONIPOEKT, KOTOPBIN ITOKA HE IPUHST.

Tpeteiickuii cynq — anbTepHaTuBHas ¢GopmMa TroOCyAapCTBEHHON
IOCTULIMU: 3TO CYJl TPETHEro JIMla, Cy MOCPETHUKOB (B MPOTHUBOMOJIOKHOCTh
caMOCyJly) CyJl U30paHHBI CaMUMHU CIIOPSIIMMH CTOPOHAMH, CyJ KOTOPOMY
OHU JOBEPSIOT BBIHECEHHUE PEIICHUSI IO CBOEMY CIOpY (Iedny) U 3apaHee
00S3yIOTCS TOAYUHUTHCSI BRIHECEHHOMY PEIIeHHI0. BiacTh Tpereiickoro cyna
OCHOBBIBAETCsl HE HA 3aKOHE KaK HOpME IpaBa, a Ha JIOTOBOPHBIX Ha4aJlax, Ha
BOJIC YACTHBIX JIUII.

Tperetickuit cynq — Hambonee anekBaTHAs PHIHOYHBIM OTHOIICHUSM

dbopMa IOPUCAUKIUY, TPEIONaralas MUPOKUI BEIOOP TPETEUCKUX cyaei
U3 YUCIa KBATU(UUIMPOBAHHBIX CHELUATUCTOB.

77



[lenp TpeTeUCcKOro paspeleHus Cropa — yperyJIupOBaHUE BO3ZHUKIINX
IPaBOBBIX KOH(MPIUKTOB U oOecreueHue AOOPOBOJIBHOTO HCTHOTHEHHS
00513aTEBbCTB.

Oto (opma paszpelieHus cropa cyuiectBoBaiia 1 panee. Tak CoBeTckas
BJIACTh COXpPaHWUJIA JIOPEBOJIIOIIMOHHOE TPETEHCKOE CYIOMPOU3BOJICTBO
Hexper Nel o cyne mnpeaycMaTpuBail BO3MOXHOCTh OOpalleHHs K
TPETEHCKOMY CyJy «IO BCEM CHOPHBIM TpaXJaHCKUM, a TaKkxKe
YaCTHOYTOJOBHBIM JenaMm». Ho TpeTeiickue cyapl CO3AaHHBIE B MEPHOJ
HOIla Ha MHOTHMX OTEUECTBEHHBIX M (DOHAOBBIX OHMpIKAX MPEKPATHINA CBOE
CYIIIECTBOBAHHE BMECTE C OMPIKAMH.

[Tociie 3TOro MOCTOSIHHO JEWCTBOBANIM JUIIb JIBA TPETEUCKUX CyAa.
BHEHIHETOPI'OBAA APBUTPAXKHAA KOMUCCUSA — nns pasperieHus
CIIOPOB W3 BHEIIHEIKOHOMHUYECKOro 00opota, ¢ 1993r. MexayHapoaHblii
KOMMeEpUYECKU apOUTpakHbIN Cy.

Mopckass  ApOutpaxnas Komuccus (MAK) npu  Toproso-
npombinieHHou nanare CCCP, ceituac TIIIT P®.

Bo3poxkieHre BHyTPEHHEr0 TPETEUCKOro cyaa Hadanoch B 90e ronsl
TaK KaK U3MEHWICS IPakIaHCKUIl 000pOT.

ApOuTpaXHbI KOJEKC B CT.23 MpEeACTaBWI MPAaBO HA PACCMOTPEHHE
JleJIa TPETEUCKUM CYIOM.

3arem ObUIO JajbHEHIEe pa3BUTHE — BpeMeHHOe TMOJIOKEHUE O
TPETEMCKOM CyJle g pa3pelieHus 3KOHOMHYECKHX CIOpOB, 3aKkoH «O
MEXIyHApPOJAHOM KOMMeEpYecKoM apoutpaxke» (mpuHsaT 7 wutons 1993r.)
Pernament MKAC npu ToproBo-npomeiiuieHHON mnanate P® yTBepxkaéH
08.12.94 ¢ 1 mas 95r. nelictByeT (OmyOJMKOBaH >XypHan ApOUTPaKHBIA U
rpaxxaanckuii mpouecc Ne2 3a 99r. crp.45) Takke MOJOKEHUS periiaMeHTa
pa3zo6pansl B ctathe A.C. Komaposa PaccmoTrpenne cnopoB MKAC npu TIIII
P® xypnan 3akoHoaTenscTBo - Ne2 3a 97r.).

Ho 310 BC€ 0 pa3pelnieHnn X035UCTBEHHBIX CIIOPOB, T.€. TEX, KOTOPbHIE
paccMaTpHBaeT CHCTeMa apOUTPaXHBIX CyAO0B. MbI ke u3ydaem
TPaKIAHCKUIA TPOIECC, XOTA YUEHBIE U TIOTOBAPUBAIOT 00 OOBEIMHEHUU ITUX
JIBYX OTpAcJiedl B OJIHY €IMHYIO MIpoleccyalbHyro. Ho Ha cerogHsamHum 1eHb
JIBE CHUCTEMBI MPOIIECCYaTbHOrO TMpaBa — TpaxKAaHCKas U apOUTpakHas, HE
roBOpsi yXke 00 YTroJIOBHOM IIpoliecce, N1a W aJIMHUHHCTPATUBHBIA TaKKe
3asBIIsAET O cebe.

Jlns rpakaad (kak v opranu3anuii — cM. bromierens BepxoBHoro cyna
P® Ne 2/98r. ctp.l) — muChMEHHOE corjalieHue O Tepeaade cropa B
TpeTelcKuil cyj 00s3aTeIbHO, CIIOP MOXKET ObITh PACCMOTPEH B TPETEUCKOM
CyJi€ TOJIbKO NMPU MUCbMEHHOM COTJIAIIEHUH 00 3TOM.
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Jns rpaxpaH, WA KOTJa OJHA W3 CTOPOH (U3MYECKOE IO He
CYIIECTBYET NOCTOSIHHO ACUCTBYIOIINX TPETEUCKUX CYIOB.

Cnop MoxeT ObITh IEpellaH Ha pa3pellieHHue TPETEHCKOro cyja Kak
cpasy, TaK U yXe II0CJIe HaXOXKICHUSA Jella B CyZ€E, HO 0 BBIHECEHUS CyIOM
penieHus (3To0 ocHoBaHMe npekpanieHus aena ct.219 n.7 I'TIK).

Cynpu — nuna nu30paHHbIE CTOPOHAMM, HO HE 00s3aTENILHO IOPUCTHI HE
MOTYT OBITh JIMLA CT.4 MOJIOKEHUS.

N30pannbie numa-cyAbd AODKHBI JIaTh COTJIACME HA y4YacTHE B
paspenieHnu cropa, 3aKoHOoIaTellb He YKa3biBaeT (OpMy COTJIACHs, HO JTyUIle
nuckMeHHo. [Ipu pazbuparenscTBe criopa nerictByrot npaBuia ne ['TIK, HO
BBITEKAIOIINE U3 MPAKTUKUA U OOBIYAEB, TJIABHOE W3 HHUX BBICIYIIATh MHEHHUE
ctopoH (ct.10), mucemennoe pemenue (ct.13), OompmmHCTBOM (CT.12),
nyOJIMYHOCTh U U3BelleHUuEe CTOpoH (cT.15), obs3aTenbHOCTh (CT.17 —Ccyabs
BBIIIMCHIBAET HA OCHOBE PEUICHUS WCHOJHUTENIbHBIM JIUCT, KOTOPBIA
UCIIONHSETCA Kak oObIuHBbIN. OTKa3 cyJa BBINKUCATh WUCIOIHUTEIBHBINA JUCT
obOxanyetrcs B TeueHue 10 gHel Kak ompejeneHue cyja — 4acTHas xajao0a).
Ecnu xe cyapsa npaBUILHO OTKa3ajd B BbIJau€ MCIOJIHUTEIBHOTO JIMCTA, TaK
KaK OH MPOBEPSET 3aKOHHOCTh pellieHus, coontoaeHue npasui [lonoxenus,
TO CIOP MOKET OBbITh pa3pemi€H CyJ0M B OOBIYHOM MOPSAKE MO 3asBICHUIO
CTOpPOHBI.

Ha mpaktuke, mnepemada TpakJIaHCKOTO CIOpa Ha pa3peuieHue
TPETEHUCKOr0 MOYTH HE BCTPEYAETCSs, OJJHAKO HOPMBI 3aKOHa JEUCTBYIOT,
1OCJI€ MPUHITUS HOPMATUBHOTO aKTa, MPOEKT KOTOpOoro umeercs u Jymoit B
NEPBOM UYTEHHHM OBbLI TMPUHAT, BO3MOXHO TMpaKTHKa MOWAET MO MyTH
pacuupenus cepbl TPETEUCKUX CYJI0B, IO PAa3pPEIICHUIO CIIOPOB MOCYAHBIX
cynam obmie ropucaukimu. Ho dhaktudecku, Beh HE KaXKIbIA CIIOP JOXOIUT
JI0 CyJa, ¥ CyNPYTy Kak-TO JEISAT UMYIIECTBO, aBTOJIOOUTENH CTOJIKHYBIIUCH
MalllMHaMH pemialoT jejia MOJII0OOBHO, MPOCTO 3TO HE odopMmisieTcs Kak
pelIeHne TPETEUCKOro cyaa.

[Io paHHOMY BOIPOCY 3HATh IMOJOKEHUE O TPETEUCKOM CyJe
cocrosiee Bcero u3 20 crareit, moMmemeénHoe B npuioxkenuu K ['TIK.
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1.10 Tema 10. I'paxxaanckue npoueccyajbHble IPAaBa HHOCTPAHHBIX
rpaskaaH v Jul 0e3 rpa»kIaHcTBa, cyJeOHble MOPYy4eHus,
MEKIYHAPOJAHBIE TOTOBOPLI.

Cornacio cr. 3 TITIK, BcSIKkOe 3aMHTEPECOBAHHOE JIMIO MOXKET
o0paTuThCsi B CyI 3a 3amUTONl. Bcskoe — 3TO 3HAYUT W HMHOCTPAHHBIN
rpaXJIaHUH U JUI0 0€3 rpakJAaHCTBa, rpaxkaaHuH Poccun, HO MpOXKUBAOITUN
3a €€ IMpelesiaMu, OpraHu3alusi HMHOrO0 TocydapcTBa U Jaxe Apyroe
rocy1apcTBo.

Pazgen 6 I'TIK nocBsieH 0cOOEHHOCTAMH MOPSJIKY TakKux Jei cT. 433-
438 I'TIK.

OOmuii MPUHIUIT TaKUX OCOOBIX CYOBEKTOB TPaKJAaHCKOTO Ipoliecca
ATO MPaBO B MPOIIECCE YYacTBOBATh HA PaBHBIX, ¢ IpaxaaHamu Poccuu u
IOPUANYECKUMH JIMLIAMU, 3aperucTpupoBaHHbiMU B Poccun. Ho aeiictByror u
ocoOble MpaBwiia, MPEAYCMOTPEHHbIE KaK MEXIyHapOJHBIMU JOTrOBOPaMH,
TaK 1 3aKOHOJATeIbCTBOM Poccuu.

K Takum MEKAYHAPOAHBIM I0T0BOPaM OTHOCATCS:

1. l'aarckas KouBenuuss ot 5. 10. 94 r. /Poccusi ydacTHHUK 3TOMU
KoHpepeHIuu/.

2. KoHBeHIIMSI O TPaBOBOWM IOMOLIM W MPABOBBIX OTHOIICHUSAX IIO
rpaXJAaHCKUM, CEMEHHBIM M YIrOJIOBHBIM JenaM o122 sHBaps 1993 r.
/yqacTHuKM KOTOpol Apmenus, benapycs, Kazaxcran, Ksipreizcran,
Monnosa, Tamkukucran, Y30ekucTad, YKpanHa/.

3. Kpome Ttoro Poccuiickas ®enepamus wumeer psia  ctpan  /27/
JIBYCTOPOHHHUE JOTOBOPHI O MPABOBOI MOMOILHU MO T'PAXKIAHCKUM, CEMEHHBIM
U yroioBHbIM zenaMm. [Ipu atom Poccus kak npuemuauk CCCP, nmpaBomMepHbIi
yY4aCTHUK JOTOBOpPOB, KoTopble Obutu 3akimtoueHsl CCCP  /goroBop c
Bonrapueii Obu1 3aximoueH 19 despans 1975 r., ¢ Ionsieid 6p110 2 JOTOBOpa
28 nexabpst 1957 r. u JonoaHUTENbHBINA POoTOKOA 23 stuBaps 1980 r./

[lepeuenb cTpaH, KOTOphIE €lle ObUIM Ha3BaHbI, a JOTOBOPHI €CTh
Azepbaitmkan, Amkup, Anbanus, Benrpus, Beetnam, I'peuusi, Upak, Upan,
Wranusa, Kunp, Kurait, KHJP, Ky6a, JlarBus, JIutBa, Monromnus, Memenckas
Pecnybnuka, Pywmbiaus, Tynuc, Oummsaaus, UYexocmoBakus, ICTOHUA,
FOrocnagus.

[elictByer B cTpaHe cucreMa MHPIOPKOJIIEruid, KOJJIEKTUB aJIBOKATOB,
KOTOPBIN OKa3bIBa€T MOMOIIH JAHHBIM JIMIIAM, HO OHU MOTYT 00paImarbes 1 K
T000MYy aBOKATY, MPEJCTaBUTEIIEM UX MOXKET OBITH JIF000E JIUII0, OHU MOTYT
BBICTYIIATh B CYJI€ U CAMH.

[Topsimok cyzeOHOTO MPOM3BOACTBA OOIIHUHA.

OcoOprit BOTIPOC — 3TO MOJACYIHOCTH JIeN ¢ TakuM aneMeHToM. Oomee
MPaBUJIO, CYJIbI pACCMATPUBAIOT TE JieJia, MOACYIHOCTh IO KOTOPBIM CIIETyEeT
U3 3aKOHA, TaK UCK K OTBETUUKY MPEIBSIBIACTCS MO MECTY €ro >KUTEJIbCTBA
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WIM HAXOXACHUS MMYIIECTBA, CIECAOBATEIBHO, €CIN JINIO, HE3aBUCUMO OT
Irpa’kIaHCTBA MIPOKUBAET B Poccuu, TO CyIbl JOJKHBI IPUHATH UCK.

Hck o crpoeHun, 3eMENbHOM y4acTKe Ha Teppuropuu Poccum, - 310
UCKIIFOUUTENBHO MOJICYIHOCTh POCCUMCKOTO Cya.

Hck x nuuaM, MpoKUBAKOIIMM 32 npeaenamu Poccuu, MOMKHBI K HUM
MPEIBABIATHCS MO0 MECTY UX JKUTEIbCTBA, HO 1o mnpasuiaM cT. 118 I'TIK,
BO3MOXXHBI HUCKJIFOUEHUS — 3TO B OCHOBHOM CEMEHHBIE JIEIIA.

Ecnu MextyHapoJHBIM 10TOBOPOM IIPEYCMOTPEHO 0CO00€ MPaBUIIO, TO
OHO U IIPUMEHSETCH.

[Tpu 3TOM, ecnu ¢ KakoW-11M00 CTPaHOM HET IOTOBOPA, TO ATO HE JIUIIACT
ee rpakJIaHnHa 00paTtutThes B cy PO.

Tak, rpaxnanuny ['epmaHunm B pesynbpTare JOPOKHO-TPAHCIOPTHOIO
NPOUCIIECTBUS ObUTM MPUYMHEHBI TSHKKHE MOBPEXKICHHUS, OH MONal B CYI,
€My OTKa3aJld, Ha TOM OCHOBaHWU, YTO 3asBJICHHE HE MOXKET ObITh MPUHSATO,
HET JIOTOBOpa MEXIy TOoCyAapCTBaMu, a ymepO ObLI MPUYMHEH BOAUTEIEM
coBx03a. OIHaKO, BBIIECTOAIINE NMHCTAHUIMA OTMEHWIH OINpPEIEIEHUE CYIAbU
M yKa3ajgd, 4YTO TPAXKJIAHE HMHOCTPAaHHbIE HMEIOT paBHbIE IpaBa
npoueccyanbHble ¢ rpaxiaaHamu Poccun /Ilpaktuka BepxoBHoro Cyna mo
rpaxaanckuM nenam «Jle-FOpe» 1996 r. ctp. 249/.

3aKOH MOXXET M MPSIMO MPEAYCMOTPETh OCOOYI MOACYIHOCTh —
HaInpuMep, Jiesia 00 YChIHOBIICHHUHU.

Kpome 10, 10roBOpBl MOTYT MpeaycMaTpuBaTh OTAENbHBIE BOIPOCH! /U
COOTBETCTBEHHO HE IpeaycMaTpuBaTh JApPYrue BOIMPOCH/ MPEAMETHBIE 10
IIPAaBOBBIM JI€JIaM, TAK BO3MOXKHO HCIIOJIHEHUE PELICHUs NPYIUX roCyAapcTB
Ha Tepputopun Poccuu, HO UMEHHO T€X, KOTOPBIE YKa3aHbl B JOrOBOpax WU
lNaarckoii KOHBEHIMEH IO BONPOCAM I'PAXKIAHCKOIO Iporecca or 1 mapra
1954 1.

Tax HE MOXET B CHIIy 3TOM KOH(EpEeHIIMH U IOTOBOpA JCHCTBYIOIIETO
mexnay Poccueit m @OuHASHAUEH NPUHYAUTEIbHO OBITH HCIOJHEHO Ha
tepputopun PO pemenne OUHISHACKOTO CyAa O MPOXUBAHUU peOEHKa U
B3bICKAHUM aJJUMEHTOB /TaKoi BOIPOC ObLI 3aTPOHYT ONpPENEIECHUEM CyJa CM
bromnerens BepxoBaoro Cyaa Ne7 3a 99r ctp 4).

Bonpocsl uCnoIHEHUs pEICHU IpYyTruX CyI10B Ha Teppuropun Pocuu u
BOIIPOCHI UCIIOJHEHUSI pelieHni POCCUMUCKHUX CyZOB Ha TEPPUTOPUU APYTUX
CTpaH (IIpaBOBBIX OCHOBAHUHN NOOUTHCS MEHBIIE, YeM OCHOBAHHI U MpaB IS
oOpallieHus B Cy[1) IOPOH, pEIIat0TCs MOJI0KHUTEIBHO.

Tak 10 pPOCCUHCKOMY 3aKOHOAATEJIBbCTBY BO3MOJKHO B3BICKAHME
QIMMEHTOB CyJIeOHBIM NPHUKa30M. A BOT Ha YKpauHe, CyJeOHble IpPUKa3bl
cynoB Poccum He mnpu3HaroTCs CyneOHBIMH PELICHUSMU W HE MOJUIeKaT
VCIIOJTHEHUIO.

CornmacHo MuHCKON KOHBEHIHMH «O NpaBOBOW MOMOIIM W IPaBOBBIX
OTHOLIECHUAX MO I'PAXKIAHCKAM, CEMEMHBIM M YTOJIOBHBIM Jeiaam» 4.3 cT.54
NOPSIAOK IIPUHYAUTENBHOTO VICTIOJTHEHUS ONpPENEIACTCS 1o
3aKOHOAATENBCTBY JlOroBapuBarOIIECs CTOPOHBI, HA TEPPUTOPUU KOTOPOU
JOJIKHO OBITh OCYIIECTBICHO TPUHYIUTEIHHOE UCTIOTHEHHE.
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CymiecTByeT HOpSAIOK, YTO XOAAaTaiicTBa O NPU3HAHWU M Pa3pelICHUN
NPUHYAUTEIBLHOTO HCHOJHEHHUS HaNpaBlSIlOTCA 4Yepe3 MuHHCTEpCTBa
IOCTULIMM B CyJbl BTOporo 3BeHa. OpHako, cemuHap cyne Poccum u
YKpauHbl IPEIIOKUI HAIIPABJIATH JAHHBIE XOIATAWCTBA B PAMOHHBIE CYJIbI,
JUTsl 130€kKaHusl BOJIOKUTBI, TeM 00Jiee UTO OUYE€Hb YaCTO CTOPOHBI MPOKUBAOT
B coceanux obnactsax (benropoackas, Cymckas, JIyranckas, XapbKoBcKasi).

Cemunap mnpoxoawn B benropone B wutoHe 1999r. beuia npunsita
pe3ontonus 0 6e30TiaaraTelIbHOM UCIOJIHEHUH JIe] palOHHBIM CyJaM, MUHYS
00JIaCTHBIEC U FOCTHUIIHIO.

JIOKyMEHTbI, BbIIaHHBIE OJHHM T'OCYJAapCTBOM, JUIsl JEWUCTBUS Ha
TEPPUTOPHUH JIPYTOTO JOHKHBI OBITH JIETaTN30BaHbI (KOMMH yAOCTOBEPEHHBIC
HOTapUyCOM, 3aT€M KOIMU JIETAJU3YIOTCS B MHUHHCTEPCTBE IOCTULIUU U B
JlenapramMeHTEe KOHCYJIbCKOM CiIy»kObl MUHUCTEpCTBA WHOCTPAHHBIX JEI,
Mocji€ B JUIJIOMAaTUYECKUX WM KOHCYJIBCKHX  YUPEKIEHUSX TOTO
rocyJapcTBa rie ux MpeabsBIIsIioT).

Ho ectp ¥ yHnpomEHHBIM NOPSAAOK — «alOCTWIb» - YIOCTOBEPSET
KauyecTBO B KOTOPOM  BBICTyNaJO JIMIO, [OJNUCABLIEE JOKYMEHT,
NOJJIMHHOCTh €r0 MOAMKUCH, NeYaTh — JajJbHEHIIero 3aBepeHust He Tpedyercs
— nopsAAoK ycrtanosyieH ["aarckoit konBeniumen 5.10.61r. g Poccuu ¢ 31 mas
1991r. nelictByeT. ANOCTWIb MPOCTABIAKOT OpraHbl FOCTUIMHU, 3arca,
BHYTPEHHHUX €11, IPOKYPATypPbl, FTOCAPXHUBOB.

DTO Takue NOKYMEHThI KaK HOTapUallbHbIE aKThl, O PETUCTPALlMU, BU3HI,
aJIMUHUCTPATUBHBIC, OT TMPOKYpOpa, CEKpeTHas CyJa, CyaeOHOTO
VCTIOJTHUTETIS.

Tak kak ceiyac MIMPOKU BO3MOKHOCTU KOMUPOBaHUS, TO TpeOyeTcs u
W3MEHEHHUS B UHCTPYKIIMH, HAIPUMEDP Y3aKOHUTH CBETOKOIIHIO.

Kak crnenyeT u3 KOHBEHIIMU MEXK]ly STUMU CTpaHaMmu (pedb O KOHBEHIIMU
0 22 suBaps 1993r.) A0OKyMeHTBI OT OQHUIMATBEHBIX OPTaHOB JIETalU3alud He
TpeOyIOT, €CIM €CTh NEPEeBOJ Ha PYCCKHM A3BIK, 3aCBUIETEIHCTBOBAHHOM.
Bormpochkl JokyMeHTaMu KacaroTcsl HE TOJIBKO CyJla, HO M HOTapuarta U 3arcos,
aJIBOKaTOB.

[Topoi, B meyaTu MOKHO YBHJIETh OObsIBICHUS Tuma: «AnBokar Mixak
Wnan o mopy4eHuto cyja mo ceMeHbIM jenaM Xaidu, M3pauns cooliaer
Anatonuto HosukoBy, CHI', benopyccus, I'omens yi. Kpectesinckas 1.3
kB.26, yto Bamum HoBukoB (M3paunb) HECOBEpIIEHHOJETHUW MOJAN Ha
amumentsl B W3pamne 35130/98 (Xaiidpa) Bol mMokere momarh OTBETHOE
nucbMo B TeueHue 60 nHeW Mo  ajgpecy HMHAde cyJ pemut B Baie
OTCYTCTBUE.

Komcomonsckas npasaa 17 ssuBaps 2000r crp.S.

[apanTtuu, yto kutenb ['oMens MpoUTET HET, HO 3aKOHOJATEIbCTBOM
IPETYCMOTPEHO TAKOE U3BEILIEHNUE.

Poccuiickue cynpl, TakkKe NalOT MOPYYEHUS APYTUM CyAaM O JOMPOCe
CTOpPOHBI, 00 HM3BEIICHHH €ro O JHE CIYyIIaHWusd Jena, O BPYYEHUU KONUU
MCKOBOT'O 3asiBJICHUSI.
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Bot npumep:
«Kommerentaomy cyny OPI
[TOPYYEHUE O BBITIOJIHENU OTIAEJIBHBIX
[TPOLIECCYAJIbHBIX JEVUCTBU.
B coorBercTBHM ¢ ['aarckoii KOHBEHIIMEN I10 BOIIPOCAM TPaXKAAHCKOTO
nporiecca (1954r.).

Taranckuii MEXMYHUILUMIIAIBHBIM PalOHHBIA CyJ T'. MOCKBBI NPOCHUT
KoMIleTeHTHbIM cyn @OPIT pgompocuts 1o CyIIECTBY HCKAa B KayeCTBE
orBetuuka IlerpoBa MBana BnagumupoBuya, npoxxusaroniero no agpecy 100
bepiun yi. tupnuna n.5 k.7

OO6ctosaTenscTBa 1O KOTOpPHIM [leTpoB MODKEH OBITH JOMPOIICH U
BOIIPOCHI KOTOPBIE €My CIEAYET 33/1aTh:

1. C xakoro MOMeHTa OH NpoxXuBaeT B bepiaune?

[Ipocum UCTIOTHUTHL TOPYYEHUE.

B ciydae HEBO3MOXKHOCTH UCIIOIHUTH MOPYYEHUE, MPOCUM COOOIIUTH
00 00CTOSTENBCTBAX, KOTOPBIE MPEMSATCTBOBAIM MCIOJHEHUIO MUCHbMEHHO
COOOIIUTH O pacxoaax.

Cynps moAmuch  J1aTa TIeYaThy

AHaIOTHYHBIC TOKYMEHTHI 00 M3BEIICHUH.

[Ipn xomataiicTBe 00 HCIIOJHEHHE pEIICHUS KOMIIETEHTHOMY CYIY
JPYToro rocyJapcTBa BBICHUIACTCS CIIPaBKa O TOM, UYTO PEIICHUE BCTYIUJIO B
3aKOHHYIO CHITy, CIIPaBKy 00 HCIIOTHEHUH PEUICHUs, CIpaBKa O TOM, YTO
paBa CTOPOHBI ObUTA COOJTIOICHBI, OH ObUT U3BEUIEH, TPUCYTCTBOBAJ WJIM HET
B CyJIe.

Bormpocel mpu3HaHWs pENICHHWs] W €ro MPUHYAUTEIHFHOTO HWCIOJHCHUS
paccMaTpHWBAIOTCS CyJAaMH BTOPOTO 3BEHA C BBIHECEHHUEM OIPEICICHHS,
KOTOPOE€ MOKET ObITh 005KaJIOBAHO U OMPOTECTOBAHO.

A BOT XOJIaTalCTBO O NPUHYIUTEIHHOM HCIIOJIHEHUH PEIICHUS
POCCHIICKOTO CyJia HampaBJsieTCs TEM CYAOM, KOTOPHIM BBIHECEHO PEIICHHE
yepe3  YmpaBieHUE IOCTUIUMH, MUHHUCTEPCTBO  IOCTHUIMH, MEPEBOJ
OCYILIECTBIISIET APyrasi CTOPOHA.

OTH BOMPOCHI pacCMAaTPUBAIOTCS OKOJIO Tofa u 0oJiee.

[lopydeHusi, KOTOpBIE AAIOTCS POCCUMCKMM CyZAaM, BBIIIOJIHAIOTCS B
OCHOBHOM paliOHHBIMU cyaaMu o IpaBuIaM POCCHUICKOTO
3aKOHOAATENBCTBA W MEXKAYHAPOAHOTO, €CIM 3TO YKa3aHO B JIOIOBOpE,
NIEPENAIOTCS HA PYCCKOM SI3BIKE, BBIINOJIHAETCS 3TO MPOLECCYAIBHOE IEUCTBUE
CYIbEN, 3a UCKITFOYEHUEM COCTABJICHUS IIPOTOKOJIA OPOCA.

83



[Ipu3Hanue U paspelieHue NPUHYAUTEIBHOTO HWCIOIHEHUS PEIICHUS
JIPYroro cyja O3HA4yaeT, YTO PEIICHHE HCHOJHAETCS MO IMpaBUJIaM 3aKOHA
«O0 UCTIOJIHUTEIBHOM MPOU3BOACTBE» CT.79 u §0.

CyneOHble MOpyYEeHHs: — 3TO OJIHA U3 (HOPM pealu3aluu YUpeKACHUIMU
IOCTUIIMU CBOMX (PYHKIMM B chepe okazaHHs MPaBOBOW MOMOIIU, HO B 3TOM
npolecce y4acTByeT ¥ MUHHUCTEPCTBO MHOCTPAHHBIX Jell, Tak Kak [aarckas
KOHBEHIIMS TpelycMaTpUBaeT AUILUIOMATUYECKUN TOPSIOK HANpaBleHUs U
UCIIOJIHEHUST CYACOHBIX TOJHOMOYUN, KOTOPBI COCTOMT B TOM, YTO
3aMHTEPECOBAHHBIC YUPEXKICHUS IOCTUIIMU HANIPABIISIIOT Cy1e0HOE TTOpYyUECHHE
M0 JAUIUIOMATHYECKUM KaHajaM (3TO KOTJla HET YIPOIIEHHOW Mpoueaypsbl 1Mo
JIBYCTOPOHHUM JJOTOBOpaM).

[IpaBoBasi mOMOIIb HEOThEMIIEMAsI YACTh MEKIYHAPOJAHBIX OTHOIIECHUH,
peryivupyemMas HOpMaMH MEXITYHApOJHOTO YaCTHOT'O MpaBa.

CyneGHble mopy4yeHHs — 3TO (popma 3alIUTHI MpaB CTOPOHBI U cOopa
JIOKA3aTeJIbCTB, CIOCOO HCIIOJHEHMS PELIEHUs, BBI3BAHO TEM, YTO CyJ HE
MOXET BBIIOJHATh IPOLECCYyalIbHbIE JEHUCTBHS 3a IpElIeJaMU CBOETO
rocyzapcTBa, JUisl MPOM3BOJICTBA ACHCTBUI 3a TpaHuLiel TpeOyeTcsl coriacue
rocyJ1apcTBa, Ha TEPPUTOPUU KOTOPOTO JOJIKHO OBITh COBEPILEHO JEHCTBUE.
[ToaTOoMy mnpoueccyanbHOE IAEHCTBHE 3a INPEACIIaMH CBOEH CTPAHBI MOYKET
OBITh MPOU3BECHO JIMIIB B OPSAKE CYJEOHOT0 OPYUYEHUSI.

Opunnaecku netictByer Cornamenue Poccun m CIIA ot 22 HOsS0ps
1935r. B popme oomeHa HoTamu «O MOPSAIKE CYACOHBIX MOPYUCHUN MEXKITY
CCCP u CHIA», HO Ha TpPaKTUKE OHO 3a0BITO M JaKe HAYKOM HE
YIOMHUHAETCSI, €JUHUYHBIE MMOPYUYECHUSI BO3BPALIAIOTCS C OTMETKON-OMUCKOM,
BOCIIOJIb30BaThCS YCIYTraMH YaCTHOTO OPUCTA.

Ecnn Her nByCTOpOHHEro J0roBopa M HE Y4YacTHUK laarckowu
KOHBEHIMU, TO IOPYYEHUE HAIPABIIETCA MO IMIUIOMATUYECKUM KaHajlaM.
Pemenus npuHUMaroTCA HHAUBUAYAIBHO, OTAEIIBHO 110 KAKIOMY JIEITY.

OToT Bompoc OyIeT BaMH TakKe M3y4yaThCsl B paMKaxX MEXIyHapOJHOIO
IIpasa.
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