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IlosicHuTebLHASI 3aMeTKA.

BameMy BHUMaHUIO NPEICTABICHO JEBATH JIEKUMH 110 Kypcey «l'paxnaH-
CKHUI IIPOLIECC.

B Tekcre JIeKIMI UMEIOTCS CCBUIKM HAa CTAThbU IPAXKJAHCKOIrO IIPOLECCY-
anbHOrO Kojaekca PCOCP u gpyrue HopMaThBHBIE akThl. TEeKCTHI cTaTteil HE
BOCIIPOU3BOJISTCS, 32 UCKIIFOUEHHEM, KOT/Ia 3TO HEOOXOAMMO MO CMBICITY IS
NOHATUS TIpeuioKeHHs. CTyJIeHTbl MOTYT CaMH O3HAaKOMHUTHCSI C HOPMAaTHB-
HBIM MaTepHaJIOM, JIEKTOPOM K€ OHM — TOJIOKEHHS cTaTeii — OyayT BOC-
IIPOU3BE/ICHBI.

Her yka3zanus Ha nosiHoe Ha3BaHue Kojaekca, Tak Kak «I TIK» ato npuns-
Toe cokpaiienne, a «PCOCP» Ha3BaHHMe ToCyJapCTBa, KOTOPOrO YK€ HET.
HanMeHoBaHue KoJiekca MOKET ObITh U3BMEHEHO B 000 MOMEHT.

B tekcrax jieKuuii MHOTO CCBUIOK Ha CTAaThU KYyPHAJIOB, MO CJIEAYHOLIUM
NpPUYMHAM: BO-TIEPBBIX, aBTOP MCIOJIb30BaJ UX MPHU HAMHCAHUU JIEKIUH, BO-
BTOPBIX, OHU BBIPAXKAIOT MHEHUSI YUCHBIX-FOPUCTOB U FOPUCTOB-NIPAKTUKOB, B-
TPETHUX, SABJISIOTCS JAOMOJTHUTEIBHBIM MaTePHATIOM K YYCOHHKY; a PEKOMEH-
JTyeMblld y4eOHMK, 1 UMEHHO Ha HETO CCBhUIAETCS aBTOP B JIMTEpPAType, sB-
JISTIOIEcst 00s3aTeIbHON M YKa3aHHOM B TeKCTe — y4eOHUK «I pakmaHckuii
npornece» noA penakuuii TpeyminukoBa M.K., uznarensctBo «Crapky, FOpu-
mudeckoe Oropo «lopoxem», Mocksa, 1999 r., B-ueTBepTHIX, B CHIIy CBOEH
NEPUOANYHOCTH JKYpPHAJIbHBIE CTaTbU OBICTpEE pearupyroT HAa WU3MEHEHHS B
3aKOHE W NPAaKTUKE, MO3TOMY UX PEKOMEHIYETCS MCIOJIb30BaTh (HUCMIOJIb30-
BaThb MOKHO W JPYrHM€ HE YKa3aHHbIE aBTOPOM JIEKIMI), B-ISATHIX, W3AaHUS
KYpHaJIOB 00Jiee JOCTYIHBI, 0 CPABHEHUIO C OTACIBHO W3IaHHBIMUA KHUTAMH
u OpollopaMu, U C UX COJIEpKAHUEM JOCTYIHEE U ObICTPEE O3HAKOMUTHCH,
KaK 4epe3 YMTaJbHbBIN 3aJ1, TaK U B 3JIEKTPOHHOM BHUJIE, U B-IIECTBIX, OHU MO-
TYT CIIYXXUTh OPUEHTHUPOM JUIsI HAlMCAaHUS KypCOBBIX paboT. TpeboBaTh ke
3HAHMS, YKA3aHHBIX CTAaTEH CO CTYACHTOB HUKTO HE OyAeT, TaKk Kak 3TO JO-
MOJIHUTEIBHBIN MaTepHual, y>Ke OTOOpaHHBIN NIl HUX JIGKTOPOM U TpHU HEO00-
XOJIMMOCTH OYyJIET UM TPETIOTHECEH.

JlaHHBIE JICKIIMU COCTABJICHBI COTJIACHO ITPOrpamMMe Kypca M BKJIKOYAIOT B
ce0s1 Bce HEOOXOIMMBIC TOJIOKEHUS M 3HAHUS, KOTOPBIE JOJKEH YCBOUTH
CTYJEHT. B 3aBUCHUMOCTH OT CJIOKHOCTH YCBOEHHUSI MAaT€pHaia U CIOKHOCTH
BOITPOCA OJIHM TeMbI H3JI0KEHBI OoJiee Mo IpoOHO, Ipyrue Oosee cxaTo.

Jlexmuu coctaBinensl B 2000 roay.



JIEKIIUS na temy:

MHNOHATUE, TIPEAMET U METO/ I'PA’KJIAHCKOI'O
INPOLECCYAJIBHOI'O ITPABA.

[IpaBo Ha cyeOHYIO 3alIUTY.

CyneOHas BiacTb.

I'paxxnaHckoe npoueccyalbHOE MPaBo Kak 0TPAcib, HAyKa, TUCLUILINHA.
Hcrounnku npasa.

Byl rpaXaaHCKOro Cy100por3BOICTBA.

[ToHsiTHE TPaXKAAHCKOTO MIPOLIECCa U €r0 CTAUH.

Jumepamypa:

Koncruryuusi PO crt.45-46

I'TIK ct.1, 2, 3, 4, pa3nenbl (HaMMEHOBAaHUE)

Yuebnuk «I'paxganckuii mporecc», MockBa, 1999 wuzn-Bo «Cmapky,
FOpunnueckoe 6ropo «['opoaerny, ct.3-24.

I'paxxnane Poccum ¢ MOMEHTa POKICHUS MMEIOT IPakIAHCKHUE IMpaBa U
HECYT IpakJlaHCKHe O0sS3aHHOCTU, TO €CTh 00JIa/Ial0T MOJHOM MPaBOCIOCO0-
HocThiO. C ompenesieHHOro Bo3pacTa OHM MOTYT CaMHu CO3AaBaTh JJis ce0st
9TH TIpaBa u npuoodperath ods3aHHOCTH (¢T.17 1 21 wactu 1 'K PD).

Ho uHorna, npaBa, KoTopsiMH 00JIa/1a€T JIUIIO, (3TO OTHOCUTCS KakK K Ipa-
XKIaHaM, TaK U K IOpUINYECKUM JIMLAaM) HyKIaroTcs B 3amure. Konctutyus
P® (ct.45 n 46) rapaHTUpYIOT 3aUTy MpaB U cBoOoxd. [Ipu aTom mpaBo Ha
CyneOHYI0 3alIUTy PACCMATPHUBAIOT KaK MOJUTUYECKYIO CBOOOIY, MPABO KaXkK-
noro. B 3aBucHMOCTH OT TOro, Kakoe€ MpaBO HAPYLIEHO 3allluTa MOXKET OCy-
HIECTBISATHCS B MOPSIAKE YTOJIOBHOTO, IPaXXIAHCKOTI0, aMUHUCTPATUBHOTIO,
KOHCTUTYLIMOHHOTO CYJONPOU3BOACTBA.

[MapanTusaMu peanbHOCTH CyA€OHOM 3aIUTHI SBIISIFOTCS:

1. PernamMeHTUpPOBAaHHBIN 3aKOHOM MOPSAOK 3aIIUTHI ITPaB.

2. HezaBucuMOCTb cyJia M TOAYMHEHUE CYAEH TOJIIBKO 3aKOHY.

3. PaboTa cyna Ha npodeccruoHaNbHOM OCHOBE.

4. I'macHOCTh CyJONpPOU3BOACTBA, COCTA3ATEIBHOCTh, IOpUIAYECKAs IIO-
MOIIb, JINYHOE YYaCTHE KAXKJIOr0, a TAKXKE APYTMMU MEpaMH, JTOCTYIHOCTh
(peabHBIE TOCTIONUIMHBI, BO3MOKHOCTh OCBOOOXKICHHS OT MX YIUIATHI), AJIU-
TEJIbHBIM CPOK MCKOBOW JABHOCTH, OJIM30CTh CyJla, BO3MOKHOCTh OOpaIlieHus
K MPOKYPOPY M T.II., (0 YEM CTYJIEHTHI Y3HAIOT B IIPOIIECCE U3YUCHUS TUCIIUII-
JIVHBI).

Cyne6nas 3amnura rapantupoBana Koracturymueit P®. Ho, cynebnas cuc-
TE€Ma COCTOUT U3 TPEX BETBEM:

KoHctutynmonnsiii cyn (ceiuac pemaercsi BOMPOC O CO3JAaHUHM KOHCTHU-
TYIIMOHHBIX YCTaBHBIX CYJIOB B cyOBbekTax deaepaninn)
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Cucrema apOUTPaKHBIX CYOB.
Cuctema cya0B o0lIeH IOPUCIUKIIUH.

Cucrema cynoB obuieil ropucaukuuu: BepxoBHblil cyn P®, BepxoBHbIE
CyIbl peciyOnuk B coctaBe Poccum, kpaeBbie, 001acTHBIC, CyIbI aBTOHOMHBIX
oOnacrtelt, okpyroB, MockoBckuii u Cankt-IlerepOyprckue ropoackue Cyabl,
Cy/ibl paiilOHHBIE (TOPOICKUE).

CucreMy XapakTepusyeT €€ IOJIOKEHHE B CTPYKTYpe IoCyAapCTBEHHBIX
OpPraHoOB M KPYT NOJHOMOYUN U (DYHKIIMH.

[enp rpaxaaHcKOro mpouecca — HU3y4YeHUE MOJHOMOYMH U (yHKUUN
CUCTEMBI CYZIOB OOIIEH FOPUCIUKIUY.

@OyHKIMSA M Ha3HAYEHHE CYAO0B OOIIEH IOPUCAUKUMU (KaK U JAPYTHX Cy-
noB) — 310 ocymectBiienne [IPABOCY IUS. TlpaBocynarie — 3To JiesTelib-
HOCTb, (hOpMa TOCYAAPCTBEHHON JIESITEIbHOCTH, KOTOPAsl 3aKJIF0YAETCS B pac-
CMOTPEHUHU U pa3pelIeHUH CyJO0M, OTHECEHHBIX K €ro KOMIETeHINH aei. Jle-
Ja B 3aBUCHUMOCTHU OT NPABOOTHOILUEHUMN, KOTOPbIE OHU 3aTPAruBaIOT, ACIATCS
Ha YTOJIOBHBIE, aJIMUHUCTPAaTUBHBIE, rpaxkaaHckue. KoanyecTBo mociaeaHux
IIOCTOSTHHOT'O yBesnnuuBaeTrcs. Tak, B 1998 romy B cyzbl mocTynuio mno mnep-
BOM mHCTaHUMH 4790 ThICAY TPaXKJAHCKUX Jed, 3TO Ha 22,3% Oonblie, yeM B
1997 rony (3914 Thicsu nen), B CyJibl KacCAIlMOHHON MHCTAHIIMKU MOCTYIIHIIO
188 ThICAY nen, B cyapl HAA30pHOU MHCTaHIMU — 31 ThIcsya aen. CpegHeme-
csyHas Harpyska ogHOro cyapu cocrtaBiseT 35,8 aen (Poccuiickas roctuius
Ne8 32 99 r. c1p.52).

UYro ke Takoe rpakJJaHCKHe JIeJ1a, IOYEMY UX CTAHOBUTCS OOJbIIE?

I'paxxnaHckue nena BOSHUKAIOT M3 KOHCTUTYIMOHHBIX, aJIMUHHCTPATUB-
HBIX, HaJIOTOBBIX, 3€MEJIbHBIX, CEMEUHBIX, >KWJIMIIHBIX, TPYIOBbIX, U HUHBIX
IPaBOOTHOIICHWI. Bce 3T OTHOUIEHUS 3aTparuBalOT HHTEPECHl Ka)A0ro,
CJIEI0BaTEIbHO, KXl MOXKET ObITh CyOBEKTOM 3THUX OTHOLICHHWH. A eciu
ATU OTHONIEHUS MOTPEOYIOT 3allUTHI, TO OyAET U CYOBEKTOM TPaXKJAHCKOTO
nporecca.

['paxxgaHckuid mpouecc — 3TO TPAAULIMOHHOE Ha3BaHHUE MPOLECCyaTbHON
oTpaciu npasa «I'paxgaHckoe npoueccyalbHOE TPaBoy.

Tak kak oTpacip nporeccyajgbHas, TO OHA JIOJKHA ONpPEAEATh MpaBuUiia
OPUMEHEHUS] MaTEPUATILHOTO MpaBa. MarepralbHOE IPABO B JAHHOM CIy4ae
3TO M CEMENHOE, U IPAXKIAHCKOE, U KWIHIIHOE, U aBTOPCKOE, U TPYJAOBOE H
T.A. A yTh NPUMEHEHHS] — 3TO OCYILIECTBICHHE NpaBocyausi. 13 BbllIe cKa-
3aHHOT0, MOXXHO JaTh CJEAYIOLIEE OINPEACIICHUE OTPACIH, YYHUTHIBAs, YTO
oTpacib IpaBa — 3TO COBOKYINHOCTb HOPM, PETYJIHUPYIOUIMX OTIEIbHBIEC,
CXOKHU€E, B3aUMOCBSI3aHHBIE IPABOOTHOILICHHUS.

I'PAXXIAHCKOE ITPOLECCYAIJIBHOE ITPABO — 310 oTpacnb mnpa-
Ba, COCTOSIIAsi M3 HOPM, PETYJHPYIOIIMX OOIIECTBEHHbIE OTHOIICHUS INpHU



OCYIECTBICHUN NPABOCYIMS MO TPAKIAHCKUM Jaenam'. IIpu 3ToMm o6mect-
BEHHBIE OTHOLIEHWS BO3HUKAIOT MEXKIY CyAaMU U yYaCTHUKAMHU IIpoLiecca.

I'PAXJTAHCKHI TIPOIIECC — rPaXKIAHCKOE CYIOINPOU3BOACTBO —
9TO YpEryJMpOBaHHAs HOPMaMH TPaXAAHCKOIO0 MPOLECCYalbHOrO IpaBa
(dopMa EATETLHOCTH CYJIOB IO PACCMOTPEHUIO U PA3pEIICHUI0 OTHECEHHBIX
K MX BEJICHUIO TPAXIAHCKUX JEJI, a TAK)KE UCIIOJHEHUIO pelieHuil (onpezere-
HUS 110 YUYEOHHKY).

Nrak, rpaxx1anckoe npoueccyajbHOE PAaBO — 3TO OTPACib Mpasa, Mpea-
CTaBJIAIONIAsl COBOKYITHOCTh HOPM, a TPAXKJAHCKUM MPOLECC — 3TO cama Jesi-
TEJIBHOCTD, PETYJMpyeMas 3TUMU HOPMAMH, KOTOPBIE ONPEACISIIOT IEUCTBUS
CyJla U YYaCTHHMKOB ITpoLiecca M0 3aIUTE TPaKIaHCKUX IpaB CyIeOHBIM MO-
PAIKOM.

VY cynma, y y4aCTHHKOB IpOLECCa CBOM ITOJTHOMOYHS, CBOM 3aJa4dd, HO
LIEJIb OJIHA — pa3peuieHue aena, cropa.

Crnenyer pa3nuyarb OTpacib IpaBa, HayKy, JUCLHUIIMHY OCHOBHOE OTJIM-
YHe MO MPEAMETY PETYIUPOBAHUS, 00BEMY HOPM.

Karteropumn IIpeamer peryJupoBaHusi
Otpaciab ['paxkiaHckoe CyJONPOU3BOICTBO (I'P. MPOLECC)
Hayka Hopmbl rpak1TaHCKOTO NmpoLEecCyaJbHOrO IpaBa, AeH-

CTBYIOLIME, paHEe JAeHCTBYIOIIME, Oyaylue, MpakTuKa
NPUMEHEHUS, U3yUYEHUE UCTOPUHU PA3BUTHUS OTPACId U
po0seM, CPABHEHUE C AHAJTIOTMYHBIMHU OTpPACIsIMU 3a-
PYOEXKHBIX CUCTEM IpaBa.

JAucuunmiuHa JIeHCTBYIOIIME HOPMBI IIPaBa U MPAKTHUKA TPUMEHEHUS,
pa3JINYHbIC HAy4YHBIE TPAKTOBKH, B PAMKAaX Kypca.

[IpenmeToM camMoOro rpaxaaHCKOro CyAONPOW3BOJACTBA SBISIFOTCA KOH-
KpETHBIE Aena.

[Ipenmer otpaciu — 3TO NPEIMET NPABOBOrO PETYJIUPOBAHUS, T.€. Kade-
CTBEHHO-OIIPEICIICHHBI B OOIIECTBEHHBIX OTHOIICHHM, HA KOTOPHIA Ha-
MpaBJICHO BO3JCICTBUE TaHHOW oTpaciu mpaBa (cMopu Kype «Teopuu rocy-
JApCTBA U IPaBa» CXEMbl, KOMMEHTAapUu CTp.37, U31arenbeTBo, 99r., Mocksa,
«IOpucnpyaeHus»).

Kaxnyro otpacip xapakrepusyeT NpeaIMeT U METO.

Meton — 3T0 cnoco0 BO3ACHCTBUS IOPUIUUYECKUX HOPM Ha OOIIECTBEH-
HbIC OTHOILIEHUS. /{1 IpakIaHCKOro MPOILECCYaTbHOrO MpaBa CBOMCTBEHHO
TO, YTO BBITEKAET U3 MIPUHIIMIIOB PABHOIIPABUS, JUCIO3UTUBHOCTH, @ 3TO

! ['paxxnanckue ena B IIMPOKOM CMBICIIE 3TOTO CJIOBA, T.€. U TPYJOBBIC U T.Jl. CMOTPH
cT.25 IT'TIK
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- J03BOJICHME COBEPLIATH ONPENCIICHHBIE ACHCTBHSI, HAIPUMEp, IPABO
IIOAATh UCK B CYJ;

- IPEIOCTaBJICHUE IIPaB, HAIIPUMED, MPABO HA 00XKAJIOBAHUE PELIEHUS CY-
aa,

- BO3MO’KHOCTbh BBIOOpa BapuaHTa MOBEACHMS, HAIpUMEp, 3aKIOUYEHUE
MHPOBOT'O COIJIAIICHUS.

Hopmbl rpask1aHCKOTO mponeccyasbHOro npaBa HOCAT PAa3pEIIUTEbHBIN
xapakrep, ct.43, 21B-7 I'TIK — 310 cnydam, korja y4aCTHUKHM IIpolecca ca-
MU ONPENEIAIOT JATBHENIIIMI X0/ JI€JIa M BaPUAHT JI€J1a; Pa3pelIUTEIbHbIN B
ONPENEIICHHBIX PAMKAX, OTPAHUYEHHUE YCTAHOBIIEHO 3aKOHOM, B TO K€ BpeMs
BO3MOX€EH BbIOOp BapuaHTa cT. cT.117-121 I'TIK, 3anpeTuTenbHbpIX HOPM MOY-
TH HET, a Te, KOTopble UMeroTcs CT.149, 97 n 98 I'TIK, umeror cBoel LeNbio
co3gaHue yciaoBUH 11 3PPEeKTUBHOM padOThI CyJa; HOPMbI-PEKOMEHIAlUN
ct.101-102, 50 I'TIK oOpraHW30BBIBAIOT YYaCTHHKOB B HMX XK€ HHTEpeEcax;
HOpMBI, oOs3pIBatomue cr.65, 62 I'TIK, 3T 00sA3aHHOCTH BO3HUKAIOT C
MOMEHTa BO30Yy)XIEHHUs Jena B Cyle, a JeNo B cylne Bo30yxaaercd I0
VMHHLIMATUBE YYaCTHUKOB IIpoIiecca.

Takum 00pa3oM, METO OTpACIN AUCTO3UTUBHO-PA3PEILIUTEIbHBIM.

I'pasktaHCcKOE IpoLECCyaIbHOE MPABO TECHO CBA3aHO C TAKUMH OTPacCIs-
MU, KaK CEMENHOE, JKUIINIIHOE, TPAaXAaHCKOE, TPYIOBOE, AaBTOPCKOE, HACIIE -
CTBEHHOE MPAaBO, a TAKXKE C apOUTPAKHBIM MPOLECCyalbHBIM MPaBOM, YIo-
JIOBHO-TIIPOLIECCYAJTBHBIM MPABOM.

CBs13u ¢ MaTepuaibHBIMHM OTPACISIMU IIpaBa 00YCIOBJIEHBI TEM, YTO CaMHU
MaTepHAIbHO-IIPABOBBIE OTHOLIEHUS BIUSIOT HA (OpPMY 3allMTHI MpaBa, KPyT
JIOKa3aTeNbCTB, KPYI Y4aCTHUKOB mpouecca. CBsA3M ¢ IpOoLecCyaIbHbIMU OT-
pacisiMu 00yCIIOBJIEHBI OOMIMMH KOHCTUTYLIHOHHBIMH TOJIOKEHHUSIMH, pa3BU-
TUEM Cy1€OHOI CUCTEMBI U UHCTUTYTOB MPABOCY IUS.

I'paxxianckoe mponeccyalbHOE NPAaBO CBSA3AHO M C TI'OCYJIAapCTBEHHBIM
IPaBOM, aJJMUHHUCTPATUBHBIM, KypcoM «IIpaBoOXpaHUTEIbHBIE OPTaHbl», TAK
KAaK B HUX COAEPKATCS HOPMBI O CyIOYyCTPOUCTBE, ONPEAEICHAa KOMIIETCHIIUS
Y CTPYKTypa CyJI0B, OIIPEAEIICHBI TIOJTHOMOYHS IPOKYPATYPHI.

Takast mpaBoBasi CBsI3b OTPACIIN C APYTUMH OTPACIISIMU U ONPEIEISACT IIH-
POKHMI KPYT UCTOYHUKOB MPABA.

M cTOYHMKN — 3TO 3aKOHOAATENIBHBIE AKThl U MEXIyHApOJIHBIE JTOTOBO-
PBI, KOTOPBIE COJEPKAT IPABOBBIE HOPMBI, PETYJIUPYIOIINE IPAXKIAHCKOE Cy-
JTOTIPOU3BOJICTBO.

Bce MCTOYHHMKM NEPEUMCIINTG HEBO3MOXKHO, MO3TOMY MX I'DYNIHUPYIOT B
HECKOJIBKO Tpynil. OJTHO U3 AECIEHUN — 3TO HEMOCPEACTBEHHOE OTHOLIEHUE K
npoueccy — ['paxIaHCKHUI NpOLECCyalbHbId KOJAEKC — 3TO OCHOBHOM MC-
TOYHUK UMEHHO 3TOW OTPAaCiM MpPaBa, COAECPKUT HOPMBI 10 BCEMY NPOLIECCY
JBUKEHUS JIea, ONpEAesieT MOJHOMOUYNS BCEX CYOBEKTOB, PETYIUpPYET 00-
mye npaBuwia U ocodeHHoctu (cmotpu cam Kopeke, ero pasnensl, IN1aBbl,
npwIOKeHHs). VICTOUHUKH, KOTOpBIE PEryJUpYyIOT UHbIE OTHOLIEHHS, HO CO-



Jep>KaT HOPMBI, UMEIOIIME, 3aTPAaruBarolre BONPOCH TPAXKIAHCKOTO CYIO-
IPOU3BOJICTBA, NHOT/IA OIMPEAEISIONIIe OCOOEHHOCTH PACCMOTPEHUS ACTI.

Cpenn Takux MOKHO Ha3BaTh:

Cewmelinbiil koaexkc PO npsmoe ornomenue k ['TIK nmeror crateu 21, 22,
23, 24, 70, 119, 125 xogekc npsiMO TOBOPUT O CyA€OHOM MOPSJIKE PEIIEHUs
JAHHBIX BOIPOCOB, U YACTUYHO OMNPENEIAET 3TOT MOPANOK IPOU3BOACTBA B
cyne.

Tpynosoii konekc (Konekc 3akonoB o Tpyae P®) riasa X1V

MOYHO Ha3BaTh U APYTUe€ KOJIEKCHI, JKWJINIIHBIN, TPaKIaHCKUU.

Kpome toro, nourn Bce denepanbHble 3aKOHBI, PETYIUPYIOLIUE OIIpEe-
JIEHHYI0 c(epy OTHOLUEHUH, COoJIepKaT HOPMY, 110 KOTOPOMl COpBI pa3peria-
I0TCS B CyJle, HarpuMep, 3akoH «O BeTepanax» c1.27 «BerepaHsl HMEIOT Ipa-
BO Ha OOpallleHHEe B CyJ 3a 3alIUTON MpaB U JIbIOT, YCTAHOBJICHHBIX HACTOS-
M DenepanbHbIM 3aKOHOM, IPYTUMH (eiepaibHbIMU 3aKOHAMHU U MHBIMU
HOPMAaTHBHBIMU MPAaBOBBIMU akTaMu». TakuM 0Opa3oM, 3aKOHOJATEIBHO 3a-
KpEIUIAETCSl MOABEAOMCTBEHHOCTh CIIOPA, ONPENEIAETCS KOMIIETEHIMS Cyaa
001111 FOPUCAUKIINY.

K ncrounmkam Takke OTHOCSTCS HOPMATUBHBIE aKThl, B OCHOBHOM, 3aKO-
HbI, KOTOPBIE ONPEAEIIAIOT MOPSIOK CO3IaHUsl Cy10B — 3TO 3akoH «O cyne0-
HOU cucteme P®» (Hampsmyro, 3T0, KOHEYHO, UICTOYHUK TOCYJIapCTBEHHOTO
paBa, HO U IPakJIaHCKOE IpoLeccyalbHOe 0€3 HEro He MOXKET ObITh), 3aKOH
«MupoBsIX cyabsix B PD», Ha OCHOBE 3TOro 3aKOHBI O MHMPOBBIX CYIbSX B
cyOpekrax Pepepanuu, Tak 3aKOHOM I'. MOCKBBI OIpejesieHa YUCIEHHOCTh
MHUpPOBBIX cylied, 3akoH «O craryce cyaen B POy.

MOHO BBIIEINTH IPYNIy UCTOYHUKOB IO KATETOPUHU, UMEIOIIHME OTHO-
HIEHUS K OTJAEIbHOMY MHCTUTYTY Tpa)AaHCKOro nporecca — 3akoH PO «O06
00’KaJlOBaHUM B CyJ ACHCTBUI W pEIICHUI, HAPYIIAIOIINX MPaBa U CBOOObI
rpaxkaan», 3akoH «O BHECEHUU M3MEHEHUU u ononHeHui B 3akoH PO «O06
00’KaJloBaHUM B CyJ ACHUCTBUM W PEIICHUI, HAPYIIAIOIINX MpaBa U CBOOObI
IrPaKIaH», a TAKKE UMEIOIIME OTHOIEHUS OAHOPOAHBIM UHCTUTYTOM IIPABO-
BbIX oTpacieil — 3akoH «O rocnouuimHe» (COAESPKUT HOPMbI-CTABKU TOCIO-
HNUIMHBL U 7151 HoTapuata, U aisa 3AI'Ca, 1j1s apOUTpaxHOTO Cy1a, ¥, KOHEU-
Ho, nys ['T1).

W cTOYHMKM — 3TO HE TOJBKO 3aKOHBI, MOTYT OBITh U JPYTrM€ HOPMATHUB-
HBIE aKTbl, — HanpumMmep, Yka3 [Ipesnnenra PO «O HEKOTOpBIX Mepax peanu-
3allMM pelIeHnil 00 oOpalleH!H B3bICKaHHs Ha UMYILIECTBO OPTaHU3aLUN.

IlepBbIM IO 3HAYUMOCTH, MO IOPHUIUYECKON CHIIE UCTOYHUKOM SIBIIAECTCS
Konctutyius PO — 310 0CHOBHOM MCTOYHUK MpaBa AJisl JIFOOOM OTpaciu.

KoHctutynust conep:xut HOpMbl o01iero xapakrepa riaaBa 7 «CyneOHas
BJIACTh», 3aKPEIJICHbI MPUHILIMIBI IpaBa — CT.46 MpaBo Ha CyA€OHYIO 3alllu-
Ty. Kazasnoce 01, KOHCTUTYLIMS HOCUT ONpEAEIIOIIMA XapakTep sl BCEro
o0IIecTBa, a CyJ paccMaTpUBaeT KOHKPETHOE JENI0 MO0 MaTepUabHOMY Mpa-
BY?



Kogeke rpaxxnaHckuii mpoueccyaiabHbli Obul IpHHAT eme B 1964 rony,
KU3Hb KapAWHAIBHO M3MeHunack. M3menenus, kortopsie BHOCUIMUCh B I'TIK,
UMENH 11eJIb — COBEPIICHCTBOBAHUE MPOLECCA, HO HEOOXOAUMOCTh B HOBOM
I'TIK octamacek u 1o cei neHb. OCTpo omymaeTcss mMOTpPeOHOCTh B 3aKOHE O
BepxoBHoMm cyzae, 006 opraHax cyJeHcKoro cooOiiecTBa, 00 aJBoOKaType, O
JOCTYIHOCTH MPABOCYAUsS U T.J. DTO MHEHHE MHOTHUX 10puUcTOB. Kpome Toro,
(enepanbHble 3aKOHBI, UX OTAEJIbHbIE MOJIOKEHUS poTUBOpedyaT KoHCTUTY-
uuu PO. [Tosatomy, cama Konctutyus PO cr.15, a takxke I'TIK cr.1 (cMmbicn
CTaTbU CJIEAYyeT TPAKTOBATH PACIIMPUTENBHO M KOHCTHUTYLHMIO BKIIOYATh B
3aKoHOAaTeNbCTBO), [Inenym BepxoBuoro Cyna P® ot 31.10.95 r. Ilocra-
HoBJeHHnE Ne§ «O HEKOTOpBIX BOmpocax NMpuMeHeHus cygamu KoHcTutynum
P® npu ocymecTBneHnn npaBoCyausa» 3aKperuivui mpaBwio, yTo KoHcTury-
LAl UMEET BBICIIYIO0 IOPUAUYECKYIO CHILY, IIPSAMOE JEUCTBUE U ITPUMEHSIETCS
Ha Bceu reppuropun PO.

«Ocy1ecTBiaeHNE NMPAaBOCYAUsl B TOYHOM COOTBETCTBHM C 3aKOHOJATEIIb-
CTBOM O3HayaeT MOJA3aKOHHOCTb CYJAEOHOW AESATENbHOCTH, 3TO OTIUUYHUTEIb-
Has 4yepTa MPaBoCyus U BMECTE C TEM — IPUHLUII OPraHU3aluu JeATeIbHO-
CTH CyJa, UIMEIOIINK KOHCTUTYLIHOHHOE 3HaueHne. KOHCTUTYIMOHHOM rapaH-
TUEH WCIIOJIHEHHs O0S3aHHOCTU CYZOB peaju30BaTh KOHCTUTYLMOHHBIE HOP-
MBI Y NPHUHIUIBI SBISAETCA UX HE3aBUCHMOCTh M NMOJYMHEHHE TOJNBKO KOH-
ctutyuuu P® u 3akoHy npu oTnpasieHuu npasocyaus...» (Henypuosa H.M.
«Cynpl 0011Iel IOPUCANKINN KaK cyObeKTsl npuMeHeHust Koncrurynuu POy,
xypHan «Poccuiickuii cyaps» Ned 3a 1999 rog crp.14).

Cynbr npumenstor Koncturynuio PP HEmocpencTBEHHO B CIEAYIOIIMX
ClIy4asx:

1. Korna nonoxenus Koncruryuuu He TpeOYIOT JOMOJHUTEIBHOTO HOP-

MAaTHBHOTO aKTa.
2. Korja HOpMaTUBHBIN aKkT, BKJIOYas (eaepaibHbIi 3aKOH, B TOM YHCIIE
1 3aKoH cyobekTa denepanuu, npotuBopeunt Koncrurynuu PO.

Taxke U B OTHOWIEHUM COOTBETCTBUSA (DenepanbHOro 3aKOHAa W 3aKOHA
MEHBIIEW HOPUANYECKON CHJIbI IEWCTBYET NPABUJIO, YTO CyJ NPHUMEHSET HE
MPOTUBOPEYAILIUM, TyCTh U O0Jiee JETalbHO PEriiaMeHTUPYIOIUi cepy oT-
HOILIEHU HOPMAaTUBHBIN akT, a QenepanbHblid 3aKOH (puMep, cMoTpu broii-
netenb BepxoBaoro Cyga P® Nel0 3a 99r. cTp.19-20 m.1).

KoHCcTUTYyIITMOHHBIE HOPMBI NTOAJIEKAT IPUMEHEHUIO U B TOM ClIy4ae, KO-
I71a B pe3yJIbTaTe MPU3HAHUSA HOPMBI [TpaBa HEKOHCTUTYLIMOHHOM, 00pa3yercs
npo6en. Bo3MoKHO, KOHEUHO, MCMOJIb30BATh AHAJOTHIO 3aKOHA, MEKOTpac-
JIEBYIO AHAJIOTMIO M aHAJOTHIO INpaBa, HO 4alle Cya ucnois3yer KoHcTury-
uuto Poccuiickoint @enepannu, Tak KOHCTUTYIIMOHHBINA CyJl TPU3HAT HECOOT-
BerctBytomuM Konctutynun mnonoxxenue vyactd 1 ¢r.60 m m.8 cr.60 KK
PCOCP, noatoMy cyapl HE YAOBIETBOPSIOT UCKM O MPU3HAHUM TPaXIaH yT-
pPaTUBIIMMM IIPaBO HA KWyt 1uiomans. Koncturtynmonneii Cyn B onpene-
nenuu ot 14.01.99 r. no xkano6e IleTpoBoil ykazan, 4To NMpU3HAHUE 3aKOHA,
HE COOTBETCTBYIOIIETO KOHCTUTYIMH, BIEYET MEPECMOTP AENA IPAKIAHUHA
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ocriopuBiero 3toT 3akoH B KonctutynmonHnom Cygne. OcHOBaHHEM Tmiepe-
cMoTpa nena OyneT 3asBiIeHHE Julla 00 OTMEHE PEIICHUs 0 BHOBb OTKPBIB-
IMMCSI OOCTOSITENIbCTBAM, OCHOBAaHUE IEPECMOTpa HOpMa 3aKOHA, IPHU3BaH-
Hasi HEKOHCTUTYLIHOHHOM.

[ToctanoBnenust KoncruryunonHoro Cyna He UMEOT OOpaTHOM CHIIBI,
MIO9TOMY pPaHEE BHECEHHBIC PEIICHUS MOTYT OBITh MEPECMOTPEHBI TOJIBKO HE
VICIIOJTHEHHBIE W HE BCTYNMBIIME B 3aKOHHYIO CUJIy, UCXOJs U3 CTaguM pac-
CMOTpPEHUS J€Na, TaK €CIM JeJ0 B HAaA30PHOM MHCTaHLWH, PEIICHUE MOXKET
OBITh YK€ U UCIIOJIHEHHBIM, HO B 3TOM CTaJMH BO3MOKEH ITOBOPOT.

Cyn paspemaer nema Ha OCHOBE JIEMCTBYIOIIETO 3aKOHOJATENbCTBA Ha
MOMEHT COBEpIIEHHUs npoueccyanbHoro aevicteus cr.10 I'TIK.

Cornacno ct1.126 Konctutynun P® BepxosHbii Cyn PO maer paszbsche-
HUS 10 BOIlpocaM cyJeOHOW nmpakTuku. PasbsicHenus natorcs B Buae Ilocra-
HOBJICHH, KOTOpBIE IMyOJIHMKYIOTCS, €CTh JaXke OTAeNbHOE u3fanue «bromie-
TeHb BepxoBHoro Cyna P®». [locTaHOBIEHUS SIBIAIOTCS PE3yJbTATOM JJIH-
TEIbHOW padOThl MO H3YYEHHUIO, OOOOIICHHIO, AaHAIU3UPOBAHMIO CYIEOHOM
IPAKTUKH BCEX CyA0B oOuieil opucaukuuu. [lpu 3ToM nHoraa, BepxoBHbIi
Cya npuHMMaeT COBMECTHbIE MOCTaHOBJIEHUS ¢ Briciium Apoutpakubim Cy-
nom Poccun.

3T MOCTAHOBJIEHUS IOMOTAIOT YSICHUTh CMBICI MPABOBBIX HOPM, o0ecrie-
YUBAIOT €AMHOOOpa3HOE MPUMEHEHHE 3aKoHa Ha Bced teppuropuu PO. Cy-
bW TPU U3JI0KEHUHM PEIICHHH, COOTBETCTBEHHO M MPU NPHUHATHU CAMOIO
penieHuss pyKOBOACTBYIOTCSI 3THMM IIOCTaHOBJICHMSAMHU. TO, 4TO Cyabl UMU
PYKOBOICTBYIOTCSI, HE POTUBOPEUYNT 3aKkoHY, Tak B I'TIK cka3zano, 4ro yka-
3aHMSA, W3JIOKEHHBIE B OINPEIEICHUH CyJa, PAaCCMaTpPUBAIOLIEIO JIEJI0 B IIO-
psAAKe KaccalMM O0s3aTeNbHbl JJI1 CyAda, BHOBb PacCMaTpPUBAIOILErO JIEJ0
ct.314. nocranosnenust BepxosHoro Cyna — 310 00001I€HNE U UCCIIEI0BA-
HUE KOHIEHTPUPOBAHHOE, allpOOUPOBAHHOE CYAEOHON MPAKTUKOM, MOITOMY
3TU TOCTAHOBJICHHSI MOXHO PAacCLEHUBATh Kak CyneOHbI npeueaeHT (moj-
poono cmotpu bromnerens BepxoBuoro Cyna PO Ne3 3a 98 r. ctp. 21-24 «O
poiu U 3HadeHuM noctaHoBieHuil Ilnenyma BC P®y»). Uro kacaercs emie
COIO3HBIX IIOCTAHOBJIEHUM, TO OHU IPUMEHSIOTCS, €CIM HE INPOTHUBOpEYaT
Koncturtynun P®, 3akoHomarensctBy PP m CorjmameHuro o CO3JaHUU CO-
npyxectBa HezaBucumbix ['ocygapcts. Tak, Cyaeonas xomierus BC PO us-
MEHUJIa MMOCTAaHOBJIEHHE NpPE3uANyMa cyna cyobekrta PD, UCKIOUYMB U3 MO-
THBUPOBOYHOM YacTH ykaszaHne Ha 1.1 mocranoBinenus [IBC CCCP or
0.04.87 «O mpakTUKE NPUMEHEHUS XKUJIUIIHOTO 3aKOHOAATEIbCTBA», O TOM,
YTO TpeOOBaHUS IPAKJIAH HE paCCMaTPUBAIOT CY[Ibl, €CJIM BOIPOCHI OTHECEHBI
K KOMIIETEHIIMN APYTUX OPTaHOB; MPOTUBOPEYNE COCTOUT B TOM, YTO COTJIAC-
HO Koncturynuu P®, kaxxaoMy rapaHTUpyeTcsl MpaBo Ha CyACOHYIO 3allUTy
(bromerenr BC PO Ne9/98r. ctp.10 1.7).

JlesTenbHOCTh CyI0B OOIIEH FOPUCAUKIMU IO PACCMOTPEHHUIO /1], OTHE-
CEHHBIX K MX KOMIIETEHIIMH, OOJIEKAETCSl B ONMPEAEIECHHYIO MPOLIECCYaTbHYIO

popmy.
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[IpoueccyanbHas ¢popma (MHAYE, MPOLECCYATBHBINA MOPSII0K) — 3TO OI-
penenennbii Hopmamu [ TIK, KOTOpBIN TOTKHO ITPOUTH PACCMOTPEHHE U pa3-
pEelIeHHEe TpakJIaHCKoro jena. I'pakIaHcKue mpoueccyanbHble MpaBa u 00s-
3aHHOCTH YYAaCTHHMKOB IPOLIECCA U CyJla BOSHUKAIOT U JCHCTBYIOT, peasln3y-
I0TCSA UIMEHHO B IpeJesiax 3TOW k€ (OpMbI peasin3yroTCs U IpaBa, U 00s13a-
TEIbHO, COACHCTBYIOUIMX OCYIIECTBICHHIO IpaBocyausa. CylecTBOBaHHE
nporeccyaibHOl (OPMbI — TapaHTHS COOJIOJIEHUSI 3aKOHA, TapaHTHs CO-
OI01eHMS TPaB U 00S3aHHOCTEN yYaCTHUKOB CIIOpAa.

dopMa XapakTepusyercs CIEAYIOIUMH YepTaMHu:

CyJl M YYaCTHUKH Ipoliecca JEHCTBYIOT B 3apaHee U3BECTHOW M YCTaHOB-
JIEHHOW 3aKOHOM JOIYCTHMOCTH IOBEIEHHS, B pPaMKax CyJONpPOU3BOJICTBA
COBEPILAIOT TOJIBKO TO, YTO IPELYCMOTPEHO 3aKOHOM;

KOHKPETHO 3TO BBIPAXXAa€TCs B TOM, YTO JIMLA, yYaCTBYIOIIHE B JI€JIE MOJIb-
3yIOTCSl PaBHBIMH IPAaBAMM Ha YYacTUE B pa3pelICHUU CIIOpa, UX IMOJOKEHUE
ONPEJEICHO U 3aBUCUT OT MPOLECCYAIBHOIO MOJ0XKEHHS, Cy1Ie0HOE pellIeHne
JOJKHO OBITh OCHOBAHO TOJIBKO Ha (paKTax, YCTAaHOBJICHHBIX 10 MPABHIIAM,
3aKpEIUIEHHBIM B 3aKOHE.

«JIroObIE M3MEHEHHs B I'PAKJAHCKOM MIpoueccyalbHOU (opMe TOMyCTH-
MBI JIUIIb TIPU YCIOBUU oOecrnieueHus 6omuee 3pPeKTUBHON Cy1eOHOM 3aIUThI
npaB, CBOOOJ M OXpaHSEMbIX 3aKOHOM HMHTEPECOB IPAKJIAH U OpraHU3aLUi.
Jlpyrue uHTEpechl, HalpuMep, YIPOLUIEHUE CYIONPOU3BOJICTBA JUIsl yA0OCTBA
CaMoro Cy/a, yMEHbILIEHUE PAacX00B Ha MPABOCYAHE CO CTOPOHBI FOCYyAapCT-
Ba, JOJDKHBI OTCTynaTh Ha BTOpoi miaH...» (Poccuiickas roctunmsa NeS 3a
2000r. ctp.50).

Tak kak cyliecTByeT ompeleieHHas IpoleccyanbHas (opma, KoTopas
ONPEIEINSIET, YTO AEATENBHOCTh MPOUCXOAUT B YCTAHOBJIEHHBIX paMKax, TO U
B caMoOil (popMe MOT'YT OBITh pa3Inyusi, 0COOEHHOCTH, ITAIIbI.

OTH 3Tanbl B TPaXXIaHCKOM MPOLECCYyaIbHOM IIPABE UMEHYIOT CTaIUSMHU.
Craaust mponecca — 3TO COBOKYITHOCTh MPOLIECCYATbHBIX AEHCTBUM, OCYIIIE-
CTBJISIEMBIX C 3aKOHAMH JIOTMKH, 3aBUCUMBIX OT JBH)KEHUS M BUJA JI€a, BOJIU
YYaCTHHKOB IPOLIECCA, HAIIPABJICHHBIX HA JOCTUKEHUE MPOLIECCYaIbHOM I1e-
JIM, TIPY 3TOM LI€JIb, KaK MPABUIIO, OrbKaIIas.

Kaxxnas cragus nMeer cBor 3agauy. Ho He kaxkqoe €10 mpoXoauT Bce
craauu. CTaguu rpakJJaHCKOro mpoLecca B3auMOCBA3aHbl U B3aUMOOOYCIIOB-
JeHbl. Tak He MOKET OBbITh CTA/IUU MEPECMOTPA JIea IO BHOBb OTKPBIBILIUMCS
00CTOsATENBCTBAM, €CIIM 3TO JIeJ0 He ObuIio paccMorpeHo. Ho B To ke Bpems
Ka)KJasi CTaJusl CAMOCTOSITENIbHA, TaK KaK PEryJIUPYETCsl OTJEIbHBIMHU 3BEHb-
SIMH CUCTEMBI IPAKJAHCKOI'O MPOLECCYATbHOTO MpaBa, BKIIOYAET B ce0s co-
BOKYITHOCTbh MPOLECCYaIbHBIX JIE€UCTBHI, KOTOPbIE OOBEIUHEHBI MEX]Y CO-
00l onpeIeIeHHOM LIENbIO.

BoIaenstoT ceMpb cTaauil rpak1aHCKoro npouecca:

1. Bo30y:xkaeHue rpakJIaHCKOTO Jieja B Cy/ie.
2. IloaroToBka nena K cyjieOHOMY pa30upaTeabCTBY.
3. Pa3buparensCTBO /A€a O CYLIECTBY.

12



9TO BCC MNCpBasad MHCTAHINA

4. IIpon3BOACTBO B KACCALIMOHHON MHCTAHLIMH.
5. IlepecMoTp B mopsiAKe HaA30pa.
ATO BTOPAsl U «TPEThs» UHCTAHIIUU

6. [lepecMOTp 11O BHOBb OTKPBIBIIMMCS OOCTOSITEILCTBAM.
B 3aBHCUMOCTH OT OOCTOSITEJILCTB, HO Yallle BCEr0 3TO NepBas UH-
CTaHIUA

7. UcnosTHATENTBHOE TPOU3BOACTBO.

Jleno MOKeT MPOUTH BCE CEMb CTaAuM, MOXKET MPOUTH ctaauu Ne5, 6, 7 B
pa3HOM MOCIIEI0BATEILHOCTH, CHavalla ObITh UCIOJHEHHBIM, MIOTOM OTMEH-
HBIM U T.II.

MoeT npouTH TONBKO 4 CTaAuu, TOIBKO 5, TONBKO 1-4, 7, MOXKET MIPOUTH
TONBKO 3 U Jaxe TOJbKO 2, HampuMmep, ObITh MPEKpaIlllEHHbIM Ha CTaauu
cyeoHoi moaroroBku cr.141-143 I'TIK.

Nuorpa, yueHnole 0ObeIUHSIOT MEPBbIE TPU CTAAUU B OAHY — MPOU3BO/I-
CTBO B CyJie¢ MEPBON MHCTAaHUMU (KypHaJI «ApOMTpPa)KHBIM M IpakIaHCKUI
npouece» Ne3 3a 99r. ctp.35-36).

MOHO BECTH pe€ub U O CMENIEHUH CTAINM MPOLIECCa, TaK MPU NEPECMOT-
pe Jlenia 1Mo BHOBb OTKPBIBIIUMCS OOCTOSITEIbCTBAM IMPOUCXOJUT MEPECMOTP
Jiera U paCCMOTPEHHME €TO0 IO CYIIECTBY.

(Ilenu u cymHOCTD cTaauii OyAyT U3ydaThCs Jajee).

Nuorga, MOXHO BCTPETUTh MHEHUE B IOPUMUYECKOU JIMTEpAType, O TOM,
4YTO CcTaaust — 3TO cucteMa. Ho cucrema — 3T0 MOHATHE OTHOCUTENBHOE, Ka-
CaeTcst HOpM IpaBa, — CTPOEHHUE PaBa, MO OTPaACIAM, HHCTUTyTaM. EcTb ae-
JIEHUE MpaBa — CUCTEMA paBa U JIEJIECHUE 3aKOHOJATENbCTBA (YKa3bl, 3aKOHBI
U nocTaHoByieHus). CucrteMa rpaKJJaHCKOTo MPOIECcCyaabHOIro IIpaBa sIBIsSET-
csl KOAU(PUKAIIMOHHOM, TaK KaK UMEETCS] KOJAEKC; HOPMBI, COJIepXkKallue Kak
oOlMe mpaBuia — MpaBWIa MOJCYJHOCTH, CPOKOB; YACTHBIE MOJCYAHOCTD
Jies1 00 yCTaHOBJIEHUH I0P(AKTOB.

Paznen Bropoii I'TIK pa3aenen Ha nmoapas3aensl:

1. VckoBOE MpOU3BOJICTBO.

2. IIpou3BOACTBO MO J€jaM, BO3HUKAKOIIUM W3 aJIMUHUCTPATUBHO-

npaBoBbIX oTHOIIeHUH. (Ha3zBaHue ycioBHO, cMOpH aaliee).

3. Ocoboe mpou3BO/ICTBO.

— 3TO TPU BUJIa IPOLECCYATbHBIX (POPM.

JleneHue rpa)iIaHCKOro MPOU3BOJACTBA HAa BHJbI OOYCIIOBIEHO MaTepu-
aJIbHO-ITPABOBOM MPUPOJIOH €I U BBITEKAIOLIUMHU U3 3TOI0 OCOOEHHOCTSIMHU.

OcHOBHBIE JIea, pacCMaTpPUBAEMBbIE B CyAax OOLIEH HOPUCAUKIUU — 3TO
JIeJIa UCKOBBIE, ATO TAaKHE JIea, B KOTOPBIX UMEETCS CHOp O MpaBe IpaxaaH-
CKOM, ceMelHOM U T.1I. [IoaToMy HCKOBOE POU3BOACTBO MOKHO ONPENETUTH
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KAK YPEryJUPOBAaHHASI HOPMaMU I'PaXJAHCKOTO MPOLECCYAIbHOTO MpaBa Jesi-
TENBHOCTh CyJia M0 PACCMOTPEHHUIO U Pa3pelICHUI0 CIOPOB O CyOBEKTHBHOM
paBe, BXOJSIIEM B COJIEpKaHUE KaKOro-1ru00 MaTrepuaibHO-IIPABOBOIO OT-
HOUIICHHS.

Oco00e npou3BOICTBO — YpPETYJIUPOBAHHAS HOPMAMH IPOLIECCYaTbHOTO
npaBa JEATEIBHOCTh CyJa MO yCTaHOBJICHUIO (PAKTHUECKUX OOCTOATEIBHCTB,
HOCSILIMX MPABOBOM XapaKTeEP, CIIOpa O IPaBe HET, CyJ IyTEM PACCMOTPEHUS
Jies1 0co00ro MpOU3BOACTBA OXPAHSIET 3aKOHHBIN MHTEPEC 3asiBUTES.

TpyaHocTel B pasrpaHUYCHUU ATHX JBYX BUIOB HET, TaK KaK B JTAHHOM
CJIy4ae YeTKUM KpUTEPU pa3srpaHUUYCHHUs 1€]1 — CIIOp O MPaBeE.

IIpon3BoncTBO 1O  AenmaM, BO3HMKAIOIIMM W3  AJMUHHCTPATHBHO-
MPABOBBIX OTHOUIEHHN — 3TO YPEryJMPOBaHHAS HOPMAaMHU T'PAXKIAHCKOTO
IIPOLIECCYAIBHOTO NPaBa JIEATEIBHOCTh CyJa M0 PACCMOTPEHMIO M pa3pele-
HUIO CIIOPOB O IIPaBe, BXOJAIIEM B COACP/KAHUE TAKUX MPABOOTHOLIEHHUM, OJI-
HOM W3 CTOPOH KOTOPBIX SIBISETCS YIOJHOMOYEHHBIN, BIACTHBIM IOCYIapCT-
BEHHBIH, OOLIECTBEHHBII OpraH, a Apyroi rpaKJaHuH, pacCMaTpUBasl TaHHbIE
nena, CyJl OCyIIECTBISIET KOHTPOJIb 3a UCIIOJHUTEIBHON BIIACTBIO.

Takum o0Opa3oM, KpUTEpHUMl pa3rpaHUUYCHHS] UCKOBOTO M «aJIMUHHCTpa-
TUBHOI'0» CYJIONPOU3BOJICTBA — 3TO OCOOEHHOCTh cocTaBa cTopoH. Ho u B
TPYAOBOM JI€Jie MOXKET OBbITh IpakJAaHUH U opranuzanud. [Ipu paccMoTpenuun
Jie] BTOPOTO BUJA JIEUCTBUTEIBLHO UMEETCSI OCOOEHHOCTh U B TOM YHUCJIE U MO
OpeMEeHU JO0Ka3bIBaHUS, HO M HCKOBBIE JI€Ja Pa3Iu4aroTCs. YUYEHUe TaBHO
MPUIUIA K BBIBOJY, UTO MOXET OBbITh TOJBKO OJWH KPUTEPUN pa3rpaHUUYCHUS
— CHop O IpaBe, NO3TOMY TOJIBKO JBa BUAA MCKOBOE M ocoboe. Jlaxke B
cT.232 u 246 I'TIK roBoputcs 0 TOM, YTO 3TH JI€JIa PACCMATPHUBAIOTCA O Ipa-
BHJIaM HACTOSIIETO KOAECKCA C U3BATUSAMM M JONOJHEHUSAMH, KOTOPHIE yCTa-
HOBJIEHBI B COOTBETCTBYIOIIUX TJlaBaxX. TeHneHuus commkeHuss 1 u 3 Buga
CyAOIIPOU3BOICTBA HAJIMULIO.
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JIEKIIUS Ha temy:

INPUHIUIIBI I'PAKJIAHCKOI'O ITPOINECCYAJIBHOI'O ITPABA.

Jumepamypa:

Koncruryuust PO crateu 15, 18, 19, 26 yacts 2, 32 u.5, 45, 46, 118, 120,
123.

I'TIK crarbu 5, 67, 8,9, 10, 13, 14 u npyrue no xoxy npouecca siBIsHOTCS
KOHKPETHBIM BBIPOKCHUEM MTPUHIIUIIOB.

[IpyHIMI — JATUHCKOE CJIOBO, O3HAYaeT Hayajao, OCHOBA, OCHOBHOE IIO-
JIO’KE€HUE, UCXOJHOE TOJIO0KEHUEe, PYKOBOsIIas Uaes, BHyTpeHHEee yOexe-
Hue (cnoBaph KpaTkux COBpEMEHHBIX MOHSATUM U TEPMUHOB cTp.443, u3na-
TenbcTBO «Pecmybnuka», Mocksa, 2000r.) [lonstre nmpuHIMIA TPAKTYETCS U
B JIPYTUX CIOBapsIX aHAJOTUYHBIM 00pa3oM. UTo kacaercs mpasa, TO MPUHIUIT
B JJaHHOU cpepe MMeeT aHATIOTHYHOE 3HAUCHUE.

[IpyHIMOBI paBa — OCHOBOIOJIATAIONIME WJIEU, Hayala, BhIPAKAIOIINE
CYIIIHOCTh TpaBa, 3aBUCAT OT HAa3HAUYEHHUS IpaBa B OOILIECTBE, OT MaTEpHAIIb-
HOM 0a3bl, OT MPOIECCOB, KOTOPhIE MPOUCXOAAT B OOLIECTBE, OT TEX IIEJIEH,
KOTOpbIE OOIIECTBO CTABUT Iepes] COOOi.

[TpuHuune! npaBa — 310 1. KitoueBsie uuew.

2. OObEKTUBHBIE CBOMCTBA MpaBa.

3. Hayunas aGctpakuus.

4. Beayuue Havyana mpouecca (opMUPOBAHUS
npasa.

I[TPUHIIUIIBI I'paxpganckoro mnporeccyaibHOTO IpaBa — 3TO €ro ¢QyH-
JAMEHTAJIbHBIE TIOJIOXKEHHUSI, KOTOPBIE COCTABJISIOT OCHOBOIIOJIATAIOIINE UJIEH,
MIPOHU3BIBAIOT BCIO OTPACIb MPaBa, ONPEAEIIAIOT TAKOE TOCTPOCHUE MpoIlecca
U JanbHeiIee ero pa3BuTue, KOTopoe Obl 00ecreynBaIo rapaHTUu cooIoIe-
HUSL TIpaB U CBOOOJ CyOBEKTOB MPaBOOTHOIICHUH, KOTOPbIE YK€ BO3HUKIIH,
a1M00 MOTYT BO3HUKHYTH B OYyIlleM, a TaAKKe CIIOCOOCTBYIOT U TapaHTUPYIOT
BBIHECEHUE 3aKOHHBIX 1 0OOCHOBAHHBIX PELICHUM.

[Ipuniun npaBa criepBa BO3HUKAET KAk HayyHas aOCTpakuus, MOTOM
dbopmupyeTcs, ompenernseTcss Kak HIes IpaBa, a 3aTeM INEpPeXOoJUT U B
COJZIEpKaHUE MpPaBa U 3aKPETUICHUE B KOHKPETHBIX HOPMAaX.

Tak, yacTHasi COOCTBEHHOCTh MEPBOHAYAIBHO BO3HHUKJIA B KaueCTBE Mpa-
BOBOM MU, TOTOM 3akpenuiack B HopMme cT.35, 36 Konctutyuuu PO, a 3a-
TeM B 'K PO vacts | c1.212.

[IpyHIMIIBI MOKHO pa3/IEIUTh HA:

1. HopMBI-IpUHIIUIIBI, T.€. OHU NPSIMO 3aKpEIUIEHbI B 3aKoHE CT.7, 8, 14
u T.4. ['TIK. ITpu 5TOM NpuUHIUIIEI MOTYT OBITh 3aKPEIJICHBl B HECKOJIBKUX 3a-
KOHOJATENbHbIX akTax CT. 4.2 ¢1.26 Koncturyuuu P® u cr.8 I'TIK — npun-
L[MIT HALIMOHAJIBHOTO SI3bIKA.
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2. IIpyHIUIIBI, KOTOPBIE HE 3aKPEIIEHBI IIPSAMO B 3aKOHAX, a OApa3syMe-
BAIOTCS, BBITEKAIOT U3 CMBICIIA IPABOBBIX HOPM, ITPABOBBIE HOPMBI, CTATbH 3a-
KOHA W3JIO’KEHBI COTJIACHO JAHHBIM MPHUHIUIIAM — MPUHIMUI COYETAaHUS YCT-
HOCTH Y IACBbMEHHOCTH, IIPUHLNIN JAUCIO3UTUBHOCTH, TaK HET MPAMOrO yKa-
3anus B ['TIK, 4T0 Cynonpons3BoacTBO BENETCA U yCTHO, U MMCBMEHHO, a TO-
BOPUTCSL O TOM, YTO CTOPOHBI JAlOT OOBSICHEHHUSI YCTHO, UCKOBOE 3asBIICHHE
MOJIa€TCsl B MUCbMEHHON (pOpME, CTOPOHBI CBOOOTHBI B BHIOOPE 3aIIUThI, MO-
T'yT NPEKPaTUTh JENO0 U T.1.

[IpuHUHMNBI 1ETIATCS HA:

1. OO1enpaBoBsIe.

2. OTpacnesBsble.

3. MexxoTpacieBsble.

4. CBOWCTBEHHBIE OTACIBHBIM IIPABOBBIM MHCTUTYTAM.

OO0111enpaBOBbIE — BIMSIIOT U PACIPOCTPAHSIOTCS Ha BCIO CUCTEMY IPaBa.
OCHOBHOW W3 HUX IPUHLHII 3aKOHHOCTH.

MexoTpacieBble — pacHpOCTPAHSIIOTCS HAa HECKOJIBKO OTpacieil mpasa,
KOTOpBIEC OJNM3KHU IO MPEAMETY PEryJMpOBaHMs, OIMM3KO CBS3aHBI MEXIY CO-
Oooii. Tak MW  YroJOBHO-IPOLECCYalbHOMY TIpaBy W  TI'PaKIAHCKO-
pOLECCYalbHOMY MPaBy NPUCYII MNPUHLIMII COCTSI3aTEIbHOCTH, U Tpak/1aH-
CKO-IIPOLECCYAIBHOMY IIPaBy M IPakIaHCKOMY IpaBy NPHUCYL] IPUHLIMI IAC-
NO3UTUBHOCTH.

OtpaciieBble — SBJSIOTCA KJIHOYEBBIMH HAESIMU OJHOM OTpaciu Ipasa,
IPUHIUI IPOLECCYATIBHOIO PAaBHOIIPABUS CTOPOH.

[IpUHIMIIBI UHCTUTYTOB IpaBa — PETYJUPYIOT U ONPENEISAIOT Pa3BUTHE
MMEHHO 3TOT0 MHCTUTYTA, MPU 3TOM MOTYT OBITh U MEXOTPAaCIE€BbIMH —
IPUHIMI HEMOCPEICTBEHHOCTH, HEMTPEPBIBHOCTH, JTUOO ISl OTHOTO MHCTHUTY-
Ta MpaBa — PYKOBOASAIIASA POJIb IIPEACEAATENBCTBYIOIETO B IIPOLIECCE, BO3-
MELIEHUs] PacX0J0B Ha CYJONPOU3BOJICTBO — IPSIMO OHU HE Ha3BaHbI B HOP-
Max KaK IpUHUHUIBL, HO camu HOpMBI [ TIK ux BeIpakaror.

Brimie nmpuBenenHas kiacCupUKaIus He €IUHCTBECHHAS.

Taxk, o npeamMeTy peryaupoBaHMsl BBIIEISIOT JBE IPYIIIbI IPUHIIUIIOB:

- OpraHu3alMOHHO-(PYHKIMOHAIbHbIE (IPUHUMUIIBI CYJI0yCTPOMCTBA) OI-
PEACINSIOT YCTPOUCTBO U (DYHKIIMOHUPOBAHUE CYJIOB OOIIIEH IOPUCIUKIIUY;

- (pyHKIIMOHAJIBHBIE ONPEAEISIIOT NPOLECCYANbHYIO IEATEIbHOCTh CyJla U
JPYrUX YYaCTHUKOB IIpoLecca.

Opranu3animoHHO-()YHKIIMOHAJIbHBIE TPUHIIMIIbL:

1. ITpyHIMI OCYyIIECTBIEHUS PABOCY AU TOJIBKO CYJOM.

2. IIpyHuun codeTaHusi €AMHOJIMYHOIO M KOJUIETHAIBHOIO COCTaBa CyAa
IIPU PACCMOTPEHUU TPAKIAHCKUX JEII.

. [IppHIMI HE3aBUCUMOCTH CyIEH.

. [IppHIMD paBeHCTBa TpayKaH U OPraHU3aLMM IEpe 3aKOHOM U CYZIOM.

5. IIpuHIMI TOCYIaPCTBEHHOTO S3bIKa CYIOIPOU3BOJICTBA.

B~ W
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6. [IpuHUMD TIIACHOCTH.

QO yHKIMOHAIBHBIE IPUHITUIIBL:

. [IpyHIUIT 3aKOHHOCTH.

. [IpyHIMIT JUCITO3UTUBHOCTH.

. [IpuHIUIT COCTA3ATENBHOCTH.

. [IpuHIMI TPOIIECCYaNBbHOTO PABHOIIPABHS CTOPOH.
. [IpuHIMIT coueTaHusl yCTHOCTH U ITIHCbMEHHOCTH.

. [IpyHIMIT HEMOCPEACTBEHHOCTH.

. [IpyHIMIT HENPEPBIBHOCTH.

O\ kW

Opnnako naHHas kjaaccu(uUKalMs HOCUT YCIOBHBIM xapaktep. Tak, mpuH-
LUIT IPOLIECCYATbHOIO PABHOIIPABHSI CTOPOH SIBJISIETCS CIIEICTBUEM IPUHLIUIIA
paBEHCTBA TpaXkJAaH Iepea 3aKOHOM M cynoM. ClieoBaTeNbHO, HAO IMOM-
HUTh, YTO PHUHIIUIIBI B3AUMOCBSI3aHbl, AEMCTBYIOT B COBOKYITHOCTH, HapyIlle-
HUE OJIHOTO W3 HUX BJIEYET HApPyLIEHHE APYroro, Tak, HE3aKOHHBIA COCTaB
cyla, — T.€. HapyllIEHHWE NMPUHLHUIIA COYETAHHS KOJUIETHAIbHOTO M E€IMHO-
JUYHOIO MPU PACCMOTPEHUH T'PAKIAHCKUX JEJI BICUET HAPYIICHHE MPUHLINIIA
3aKOHHOCTH.

Tenepb paccMOTpUM MPUHLHUIIBI TOJIPOOHO.

Ipunyun 3akonnocmu.

Camo mpaBO CBSI3aHO C 3aKOHOM, 3aKOHHOCTBIO. 3aKOHHOCTb MOKHO OII-
peaenaTh Kak HEyKOCHUTEJIbHOE COOJI0JIEHHE 3aKOHOB B IIMPOKOM CMBICTIE
3TOro cioBa. i1 rpakIaHCKOro mpouecca MPUHIMI 3aKOHHOCTH O3HayaeT
MIOJIHOE COOTBETCTBUE BCEX AKTOB, BCEX MPOLECCYaIbHbIX ACHCTBUI Cyna, Cy-
Jed, IpyTuX YYaCTHUKOB IPOIIECcCa, B MIPOLIECCE OCYUIECTBICHHUS MTPABOCYAUS
3aKkoHy, a uMeHHo, Koncturyuuu (ct.1, 120, ct.2, 5, 10 I'TIK) apyrum 3ako-
HOJATEJIbHBIM aKTaM.

[Tpuniun BKiO4aeT B ceOs TpeOOBaHUE K CyAaM MPaBHIBHO MPUMEHSTh
MaTepualabHbId U MpoleccyalbHbli 3akoH, ctatbu 306-308 I'TIK rosopsar o
MOCJICJICTBUSAX HECOOIOICHUS JAHHOTO PUHIIMIIA.

OpnHako, 3aKOHOJATENIbCTBO HECTAOMIILHOE, HECOBEPIIECHHOE, MOPON He-
COBEPILIEHHO, MO3TOMY, CJEIysl MPUHIIMIY 3aKOHHOCTH HE0OXOJMMO B Ipa-
BOIIPUMEHUTENBHON MPAKTUKE U B MPABOCYJIUHU PYKOBOACTBOBaThCS. MHOr A,
IOPUHIIMI 3aKOHHOCTU BBIHOCSIT 32 paMKHM KiacCU(UKAIMKM, TaK KaK OH CO-
CTaBJISICT HEOTHEMJIEMYIO YacTh JIHOOOM OTpaciu IpaBa, KpOME TOro, peyb
MO>KHO BECTH HE TOJIbKO O NMPHUHIHUIIE 3aKOHHOCTH, HO U O TpeOOBaHUAX 3a-
KOHHOCTH (1moapo0OHO cmoTpu Teopus rocynapcrBa u mpasa, Cxembl, KOM-
MeHTapun, Mocksa, FOpucnpyaenius, 1999r.) npaBmiamMu 10OpUINYECKON CH-
Jbl 3aKOHOB, U TNPUMEHATh 3aKOH BBICIIEH FOPUAMYECKON CHUJIIbL, U MPAMO
Koncturyuuto P®. [Tosoxenue o npssMom aeicTBuu KOHCTUTYIUM aKTyaslb-
HO, HEOOXO0/IMMO, U MPABUJILHO C TOYKH 3peHus mnpasa. Llenbio rpaxaaHcKkoro
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Iporecca SBISETCs 3alluTa HApPYLICHHBIX IPAaB I'PaKIaH, OpraHu3alui, Iro-
CyzapcTBa. OJTa 3aja4a peajabHO BOIUIOLIACTCS IIPU PACCMOTPEHUU KOHKPET-
HbIX Aen. [IpuMeHss 3aKoH, Cy1 TEM CaMbIM YKPEIUIAET 3aKOHHOCTb U ITPaBO-
HOPSIAOK.

B cirywae oTCyTCTBHMSA HOpPM IIpaBa, PEryJIMPYIOLIETO CIIOPHBIE OTHOLIE-
HUs, CyJl IPUMEHSAET aHAJIOTHIO 3aKOHA, IpaBa. JTO HE SABIIAETCS UCKIKOYEHU-
€M M3 IPUHLHNIA 3aKOHHOCTH, @ OJJHO M3 €Tr0 NPOsBICHUN. Tak, 0 aHaIoruu
paspeiias Crop, Cyl AODKEH yKa3aTb 3aKOH, HAa KOTOPBIM OH CCBUIAETCH,
IIPUMEHEHUE AHAJIOTMYHOTO 3aKOHA BO3MOXHO MMEHHO IIOTOMY, YTO JEHCT-
BYIOT OOILIM€ IPUHIUIIBI ITPABA.

[IprHIMI 3aKOHHOCTH TapaHTUPYETCS APYTMMU NMPUHLMIIAMU: HE3aBUCH-
MOCTb CyZAEH, PABEHCTBO CTOPOH, COCTA3ATECIBHOCTb U T.J., TAPAHTUSAMHU 3a-
KOHHOCTH CJIyKaT TaKU€ WHCTUTYTHI, KAK HHCTUTYT OTBOJAOB, IIPEICTABUTEIb-
CTBa MPOKYPOPCKOI0 HAA30pa, TAKUE HOPMbI — IIPABWJIA IIPOLECCA KaK U3-
BELIEHUE CTOPOH, Pa3bsICHEHUE MpaB M OOA3aHHOCTEW, MOMOUIbL B cOope
JOKa3aTEIbCTB.

OTaenpHO X04y OTMETUTh TaKOW MHCTUTYT, KAK MHCTUTYT MEPECMOTPA MO
BHOBb OTKPBIBIIMMCSI 00CTOSITENBCTBAM, PEIICHUN, ONPEIEICHUI, TOCTAaHOB-
JICHUW, BCTYIIMBIIMX B 3aKOHHYIO CHJy. /[aHHBIM MHCTUTYT IPaKIaHCKOTO
IIPOLIECCYAIBHOTO IIPAaBa 3aHUMAET OTIAEIbHOE MECTO B IIPABE, TAK KAK 3aKOH-
HOCTb HEPA3pPbIBHO CBsI3aHa C 00bEKTUBHON UCTUHOM, C UCTUHOM Jena.

B HekoTOphIX KiIaccHpUKALMUSIX JAHHOE IOJIOKEHUE BBIACIAETCA Kak
DYHKIHOHATBHBIHA TPHHIAIL .

NucTuTyT nepecMoTpa SABISIETCS TapaHTHEW NPUHLAIA 3aKOHHOCTH. Tak
KaK pelIeHUE MOKET ObITh 3aKOHHBIM C TOYKHM 3PEHUS HOPM IIpaBa, KOTOPbIE
ObUIM MPUMEHEHBI B MPOLECCE PACCMOTPEHHMSI Jiea U BbIHECEHUS pELIEHUS,
HO peIlIeHNEe MOKET ObITh HE 3aKOHHBIM C TOYKU 3PEHHS yCTaHOBJICHHBIX 00-
CTOSITEIBCTB JIETA.

VYcraHoBieHHE [IEWCTBUTENBHBIX OOCTOATENBCTB J€la — TrapaHTUs 3a-
KOHHOCTH. Kpome Toro, 6e3 3Toro He MOXET ObITh JOCTUTHYTA LENIb IIPOLIEC-
ca — paspelleHue Cropa o CyIECTBY, HAa YCTAHOBJICHUE 3TOM UCTHUHBI U Ha-
IIPaBJIEHBI TPAXKIAHCKO-NIPOLIECCYATIBbHBIE ITPOLIEAYPHI.

Hctrna cymecTByeT Kak TakoBasi, HE 3aBUCHUMO OT BO3HUKHOBEHHS JI€JIa B
cyzne. A Korja crop B CyJe€, TO UCTUHA JOJDKHA OBITh MPEACTAaBICHA CY1y B
BU/JIE JOKA3aTeIbCTB. JlOKa3aTenbCTBa IPEACTABIIIOT CTOPOHBL, a Cy [ JOJDKEH
UM COZEHCTBOBATH B 3TOM M Pa3bACHATH IpaBoBble nocneacTsus cr.14 I'TIK.

Ilo cyOpekTam MCTMHA AEIUTCA Ha UCTHHY KUCTLA, OTBETYMKA, cyna. Uc-
THUHA, YCTAHOBJIEHHAS CYJ10M, — KaK OLIEHWJI (DaKThI Cy/I, U JIOKUTCS B OCHOBY
peneHus.

* B mporpammax Kypca TOBOPHUTCS O MOJOKEHUH (POPMAIIbHOM UCTHHBI, aBTOPY JICKIHIA
Ka)eTCsl, UTO KOPPEKTHEN TepMHUH U OoJiee MpaBUWIbHBIA 00BEKTHBHASL UCTUHA U CyOBeK-
TUBHAas UCTHHA. YueOHuk noj penakiueit M.C. [lakapsaa 1985 r. u3-Bo FOpuanueckas
auTeparypa, ctp.39 BeIIENACT NPUHINN OOBEKTUBHON HCTHHBI KaK IPUHIINI, OTIpe/e-
JISTFOLIAIA TIPOLIECCYANTBHYIO IS TEbHOCTb.
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Hcmuna — npencraBiieHHe, yTBEPKIECHUE (3T NOHSITHS MOTYT COBIIa-
JaTh, MOTYT Pa3inyaThbCsi, MOTYT OTJIMYATHCS U OT PEalbHOCTU), COOTBETCT-
BYIOIIIE JCHCTBUTEIHHOCTH, BOCIIPOU3BEICHNE OOBEKTHBHOW NECHCTBUTEIb-
HOCTHU B MBICIISIX JIFOJIEH, XOPOIIIO, KOT/1a 3TO 0TOOpa)KeHHE TaKoe, KaKOe OHO
Ha caMoM Jiene. BepHoe otoOpaxeHrue Mupa — pe3yJibTaT MO3HAHUSL.

Kpumeputi ucmunsr — npaxTuka.

Hcmey — MCTOPUYECKOE JIPEBHEPYCCKOE CJIOBO, O3HAYAET HACTOSAILEE
«HUCTO», UCTUHA — «UCTBINY», «UCTOBBIN» — HMCTHHHBIM, HACTOSAIIUNA (CII0-
Bapb KpaTkux cOBpeMEHHBIX NOHATHIA U TEPMHUHOB, cTp.213 u3n-Bo «Pecny0-
naukay, Mocksa, 2000r.)

ObvexmusHas ucmuna — 3TO NPABUIBHOE, aJICKBATHOE OTPAXEHUE JeH-
CTBUTEJIbHOCTH.

Cybvekmuenas ucmuHa — OTPAXKEHUE JEUCTBUTEILHOCTA KOHKPETHBIM
JIALIOM.

Ucren, oOpamasich B CyJ, HIIET 3alllUThL, 1O clioBapro Jlais, uiieT cBoero
npaBa CyJIOM, Y€TOOUTHUK, UCTUHA — TOYHBIM, MOMJIMHHBIN, HACTOSIIUN
(cnoBapp [ans ctp.49, 60 uzn-so «Pycckuif si3p1k», 1999 1., Tom 2).

OneHka J1I0Ka3aTeabCTB CYJOM MO BHYTPEHHEMY YOEXKIEHUIO — 3TO OIl-
peleneHne JOCTOBEPHOCTH, T.€. MOMJIMHHOCTH M JIOCTATOYHOCTH JOKa3a-
TEJIbCTB, MPEJACTABIEHHBIX MO Aeny. Cyl OLHEHUBAET KAXKI0E JOKA3aTEIbCTBO
OTAEIBHO U B COBOKYIHOCTH. [[0ATUI ITyTh OTHICKAHWS UCTUHBI.

3aKOH HE OMNpENEIIAeT, KaKOe T0Ka3aTeIbCTBO JOCTATOYHO, KAKOE JOCTO-
BEPHO, KaK MX OLICHWBATh B KaXJOM OTHEIIBHOM CJIy4ae — BCE 3aBUCHUT OT
nena.

I'maBHBIE MOKa3aTenbCTBa NOKHBI ObITh UCTUHHBIMU. Eciu peleHue co-
OTBETCTBYET UCTHHE, TO OHO HAIOJIOBUHY YK€ 3aKOHHO, OCTAETCA MPABUIBHO
MIPUMEHUTDH 3aKOH.

Hpunyun ocywiecmenenusn npagocyouss moJibKo cyoom.

[IpaBocyaue ocymiectBisieTca Toiabko cyaoMm cT.118 Koncturyuuu P®
3akoH «O cynebnoi cucreme PDy» cT.1 roBoput, 4to cyneOHas BIACTh OCY-
HIECTBIISIETCS] TOJIBKO CyJaMU B JIMIIE CyJ€H U MPHUBJICKAEMbIX B YCTaHOBIICH-
HOM 3aKOHOM TMOPSJIKE K OTIPABJICHUIO MPABOCYAMS HAPOIAHBIX 3aceaTeleH.
Hukakue npyrue opranbl HE OCYIIECTBISIIOT mpaBocyaue. CyneOHas BiIacThb
CaMOCTOSATEIIbHA U HE3aBUCHUMA.

To, 4To MpaBocyare OCYHIECTBISAETCS TOIBKO CYJOM, IPH STOM MPaBOCY-
Jue — TMPUOPUTETHAS IOpUANYECcKas JAesTeNbHOCTh, Tak, pemeHue KTC mo-
XKET OBITh 00’KAJIOBAHO B CYJ, pEUICHUE aJMUHUCTPATUBHOTO OpraHa MOXET
OBITh 00’KAJIOBAHO B CYJl, © UMEHHO, PELICHUS CyJa SBIISAIOTCS OKOHYATEIb-
HBIMH, HE BBI3BIBAET PA3HOIIIACUN y YUYEHBIX-IOpUCTOB. HO BOT, BCIO M Jies-
TEIBHOCTh CyJa CUUTaTh MpaBocyaueMm? 31ech MHEHHs pazHble. OHU CUH-
TalOT, YTO MPABOCYJIU€ — 3TO TOJBKO PaCCMOTPEHHE JeJI MO MepBOi MHCTAH-
I[UH, JPYyTUe, 4TO 3TO TOJBKO CyJeOHOE pa3OMpaTesibCTBO MO CYIIECTBY, Ta-
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Ko BBIBOI menaetcsi Ha ocHoBe cT.3-5 I'TIK (cmotpm xypHAIM «ApOuTpak-
HBIN 1 rpakaanckuil mponeccey» Nel 3a 1999 r. crp.18).

Bonee npaBuibHO, mpaBoCyare — JEATEIbHOCTb, TOCYAapCTBEHHAS Jes-
TEIbHOCTh, KOTOPAsI 3aKJIF0OYAETCS B PACCMOTPEHUH U PA3PEILICHUN CYyA0M eI,
OTHECEHHBIX K €ro KOMIETECHIIMU. A pacCMOTPEHHE JIeJl, ’TO HE TOJBKO Iep-
Basl MHCTAHIIUSI, HE TOJbKO BBIHECEHHE PEIICHUsl MO CYIIECTBY, BEIb CIIOP
MOXKET OBITh paspernieH W MuUpHO. [l03TOMy BCS NEATENTBHOCTh, KOHEYHO,
UMEHHO Ta, KOTOpas CBsI3aHa C IPYTMMH yYaCTHUKAMH Ipoliecca, BOZHUKAIO-
masi B MPOLECCE HAXOXKACHMS JieJa B CyJe, SIBISIETCS MPAaBOCYAHMEM, 3a HC-
KJIIFOUCHUEM CTaJIUM UCIOJHEHUs. BO3MOXHBI U Jipyrue Touku 3peHus. Ho
nanHasi cornacyercsi ¢ Koncrutynuei. «lIpaBocyaue npencrasisier coOoi
CTpPOr0 ONpPEACIICHHBIN MOPSIAOK PACCMOTPEHUS B CYJ€ MCKOBBIX 3asBJICHUH,
YTOJIOBHBIX, TPAXKIAHCKUX JIeJ, a TakxKe Jesl 00 aJIMUHUCTPATUBHBIX MPABO-
HapyweHusix. [IpaBocyane kak BHJI FOCYJapCTBEHHOMW JEATEIbHOCTH OCYIIIE-
CTBJISIETCS ¢ COOJIFOIGHHEM 0CO0O0T0 MOpsiIKa, 3akpermieHHoro Koncruryuuei
U MpolecCyallbHbIM 3aKOHOAATENbCTBOM...» (KommenTapuit KoHcTuTynuu
P®, Mockga, 1999 ctp.142).

IIpu ocyiiecTBiIieHHHA TPaBOCYUsl CyJlbU U HAPOAHBIEC 3acelaTelld He3a-
BHUCHUMBI U MOAYHUHSIIOTCS TOJIBKO 3aKOHY, Pa3pellatoT JIejia Ha OCHOBE 3aKOHA,
B COOTBETCTBUU C NPO(ECCUOHATBHBIM COZHAHUEM.

To, yTO KaKoOM-TMOO CIIOp MOXKET OBITH pa3pelieH 0e3 oOpalieHus B Cy/,
HE HapyllaeT MPUHUMUII OCYLIECTBJIECHHS MPABOCYAHS TOJBKO CYIOM IPOCTO
cornacHo cT.11, 12 T'K 3amura rpak1aHCKUX mpaB MHOT0oOpasHa.

Ilpunyun couemanusn eOUHONUYUHO20 U KONNEZUATBHOZ0 COCMABA CYOa
npuU paccmompeHuu 2paxicoOancKux oel.

XapakTepu3ysl JaHHBIA TNPHUHIMI HAA0 YYHUTHIBATH, YTO EIWHOJIUYHOE,
1100 KOJUIETHAIBHOE PACCMOTPEHUE JIEN1A 3aBUCHT:

a) OT KaTeropuu Jiena

TaK, Jena, nepedyrcieHusle B 4.2 cT.113 u 4.2, c1.232, u.4 cr.246 I'TIK
Bcerja OyJIyT pacCMaTpUBAThCS €AMHOJIMYHO, TaK KaK 3TO OMPEIEICHO 3aKO0-
HOM, QXK€ €CJIK CTOPOHBI U JPYTM€ YYACTHUKHU MPOILECCA 3aXOTAT KOJJIETH-
aJbHBIA COCTaB.

0) OT BOJIM YaCTHUKOB Mpoliecca

Tak, Apyrue aena, Hanpumep, yactb 1 c¢r.113 I'TIK moryTt ObITh paccmMoT-
PEHBI KaK €IMHOJINYHO, TaK U KOJUIETHAJIBHO, HCXOA U3 3aKOHA OHHU JOJIKHBI
paccMaTpuBaThCS KOJUIETHAIBHBIM COCTaBOM CYJ1a, HO €CIIM YYaCTHUKH IIPO-
1ecca COoryiacHbl, TO MOXKHO PaccCMOTpeTh U eauHoanyHo (m.13 Ilocranosme-
Hua Ilnenyma BC PO or 14.03.88r. ¢ mocinenyromumu u3MeHeHUsIMHA «O
npumenenun HopMm ['TIK mpm paccMoTrpenunm nen B cyae mepBOM MHCTaH-
AN ).
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Cornacue Ha €IMHOJIMYHOE PACCMOTPEHHE Jeia TOJDKHBI BBIPA3HUTh BCE
nuia, ykasanabsie B ¢1.29 I'TIK. TIpu kaxxaqom HOBOM cyaeOHOM pa3Oupareins-
CTBE COTJlacHe BBICHSETCS BHOBb. OopMIIsieTcs 3amuchio 3aceIanus, JHIa
HOJIIKUCHIBAIOTCS. ECiM JIMII0 OTCYTCTBYET, M €r0 MHEHUE OBLIO YK€ BBISICHE-
HO paHee, CyJ, YIUThIBas €r0 MHEHHE U MHEHHE JPYTUX, MOKET PACCMOTPETh
Ie70 eANHOINYHO. Ecinm e He MoJIydeHo coriacue XoTs Obl OJJHOTO JINIa Ha
SIMHOJIMYHOE PACCMOTPEHUE JIe, KOTOPhIE MOTYT W JIOJDKHBI PacCMaTpH-
BaThCSl KOJUIETHAIIBHO, TO CYJ MEpeAacT Ae0 Ha KOJUIETHAIBHOE paccMoTpe-
HHE.

B) OT MHCTAHIUU ITPOXOKACHUS ACIIa

YKa3aHHBIC BBIMIC AJIbTCPHATUBBLI TOJBKO JJIA Cyaad HCpBOfI HWHCTAaHIINU,
HC3aBHMCHMO OT 3BCHA CYI[C6HOI71 CHUCTCMbI, HO BCCrAa KOJUICTUAJIBHO pacCcMar-
pUBaArOTCA ACjia B TOPAJAKEC KaCCAllMOHHOI'O U HAJIBOPHOTO ITPOU3BOJICTBA.

Jlena, mepecMaTpuBaeMble B NOPAJIKE BHOBb OTKPBIBIIUXCS 0OCTOS-

TCJIBCTB, 3aBUCAT OT KaTCFOpI/II/I U BOJIA y‘-IaCTHI/IKOB HpaBOOTHOH_ICHI/IH.
(c1.336 I'TIK).

Korma cyamst paccmarpuBaeTt A0 €AMHOIUYHO, OH JIEHCTBYET OT UMEHU
cyna.
KonnernansHoe paccMOTpeHue Aei:
COCTaB CcyJia WHCTAHITUS

Cydbd W JBa HapO/I- 1-s HHCTaHIIUA
HBIX 3aCCaaTcCIIse

TpU WJIeHA CyJla Kaccauus

HE MEHEe TPEX WICHOB HaA30p
cyna

Ilpunyun nezasucumocmu cyoeil.

JIaHHBIN TPUHIMIN SBISETCSI KOHCTUTYIIMOHHBIM (T.€. 3akperuieH B KoH-
crutynuu PO c1.10, 120, 122).

Cynpu HE3aBUCUMBI M MOAYUHAIOTCS TONbko KoHcturymuu PO u dene-
paJIbHBIM 3aKOHaM — 3TO J[Ba B3aMMOCBSI3aHHBIX MTOJIOKCHUSI.

HezaBucuMocTh cyJieit — HE camollenb, a HEOOXO0AMMOE YCIIOBUE IS OT-
NIpaBIICHUS TIPABOCY NS, pa3pelICHHE eI, BBIHECEHUS PEIICHHUS.

JIaHHBIN IPUHIIAIT 03HAYAET, YTO Cy/bU (BKJIIOUAs M HAPOJIHBIX 3aceaare-
JIeif) IPU PAaCCMOTPEHUU el He MOAYNHSIOTCS KOMY-JIN00, HE TOJKHBI OTUYH-
TBIBAThCS, TOUEMY BBIHECIIA TAKOE PEIICHUE, HE TOJKHBI JaBaTh OObICHEHUH.
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Cr. 4 3akona «O craryce cyaen P® 3anucaHo, 4To CyAbU MOTYUHSIOTCS
TOJIBKO 3aKOHY U HUKOMY HE MOJAOTYETHBI, IOAYUHSIIOTCS TOJBKO 3aKoHy. I1o-
CIIEHEE U SABIIACTCS TAPAHTHEN U3 HE3aBUCUMOCTH.

[TonoxeHue 0 HE3aBUCUMOCTHU CyAEH M NMOJYMHEHUH MX 3aKOHY, 3aKpel-
JeHHOe Takke B cT.5 3akoHa PD «O cynebnoit cucteme PDy», obpamieHo He
TOJIBKO K CYJIbSIM, HO M K APYI'MM JIMLIaM, OpraHaMm, rpaxaaHaMm. Tak Kak 3a-
IpellaeTcs BMEIIATEIbCTBO B JACSITEIBHOCTh CyJa, JHMIA BUHOBHBIE MOTYT
OBITh MPUBJICYECHBI K OTBETCTBEHHOCTH, Aaxke yroiaoBHOM (cT.294-298 YK PO,
cT. c1.165- 1 KOAII PO).

HesaBucuMocThb CyJiell rapaHTHUPYETCsl UX CTaTyCcOM, OCOOBIM MOPSIOK Ha-
3HAYEHUs, YCIIOBUSA OIUIaThl, CTPAXOBaHUA, JbIOTHI (IIOCIEIHEr0 BCErjaa
IPEANPUHUMAIOTCS TTONBITKU JHUIIUTh, HO OHU M TaK HE BCEI/la peaju3yloT-
Cs1); MOJIHOMOYMSIMU IPU OTHPABJICHUH MPABOCYAUS U MOPSIKOM OCYILIECTB-
JIEHUS TIPABOCY IUS.

Tak, rapaHTHENd HE3aBUCUMOCTH SBJISIFOTCS IMOJOXEHUS CT. cT.16, 17-19,
22-24, 56, 193, 314 I'TIK.

[IprHIMI HE3aBUCHMOCTH IEUCTBYET BO BCEX CTaIUsAX Ipolecca, IposB-
JSI€TCSL BO B3aMMOOTHOUIEHUSX BO BHE CyJI€0OHOM CHCTEMBI, MEKY 3BEHbSIMHU
CyeOHOI CHCTEMBI, MEXY CYJIbSIMH — IPU KOJUIETHAIBHOM PacCCMOTPEHUU
JIeJ1, HallpuMep, 0co00€e MHEHHUE Cy/IbH; B OTHOUIEHUSX CyJa C YYACTHUKAMH
IrPpakIaHCKOI0 Mpouecca.

Henb3s monumate npuHIMO aOCypIHO, YTO CYZbsl COBCEM HE3AaBHUCHUM,
CBOOOJIEH B CBOMX CYXJICHHSX, MOBEJECHUHU. Tak OH ONpeensieTcsl rocyaapeT-
BEHHBIM CITy>KaIllUM, O05i3aH BBINOJHATH padOTy, B MpeAesiax CBOUX IOJHO-
MOYH, COOMIOAATh TPYAOBYIO JUCLUIUIMHY, MOBEJECHUE TOJIKHO COOTBETCT-
BOBaTh OOIIEHPUHATHIM MPAaBHJIAM, BBICOKHW CTATyC, KOTOPbIA OH MUMEET OH
JOJKEH MOJIIEPKUBATh U 000TaIlaTh, ObITh KBATU(UIIMPOBAHHBIM U T.11.

Ilpunyun pasencmea zpasricoan u opzanu3ayuil nepeo 3aKOHOM U
cyoom.

WNHade nprHIMN 3BYyYUT: PABEHCTBO BCEX.
[TpuHMn KOHCTUTYIIMOHHBIN CT.19 Koncturyuu PO
ct.5 I'TIK
cT.7 «O cynebHoit cuctreme POy
Ecnu roBopuTh 0 1aHHOM IpPHUHIMIE B O0J€e MIMPOKOM CMBICIE, TO 3TO
OPUHIMI PaBHOIMPABUS, YTO OJIIIKE K MOJIUTHYECKUM M OOIIETpakIaHCKUM
mpaBaM U CBOOOaM.

OTHOCHUTENIBHO TPaXAAHCKOTO IIPOLIECCa ITOT IPUHIIUI BBIPAKAETCA:

® B PaBHOM IIPUMEHEHHUM 3aKOHA KO BCEM Ipa)KJaHAM U OPTraHU3aLysIM,
HE 3aBUCUMO OT UX ocobeHHocTel. K npumepy, AeicTByeT npaBuiio, 4YTo Mpu
OTJIAlIEHUH PEIICHUSA BCE CTOSAT, HO MPEICENATENbCTBYIOIUN MOXKET paspe-
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IIUTH CECTh JIUITY, KOTOPOE 10 (PU3UIECKUM OCOOCHHOCTSM HE MOXET CTOSITh
— 3TO HE UCKJIIOYEHUE U3 IPUHIIUIA U HE €r0 HAPYIIICHHUE.

® BCC YYaCTHHKH TIpoliecca IMOCTaBJICHBI B PaBHBIC YCIOBUS, OCOOCHHO-
CTHU CBSI3aHBI TOJIBKO C MPOIIECCYaIbHBIM MTOJ0KEHHUEM JIUIIA, TaK OT MCTIA 3a-
BHCHUT BONPOC CYMMBI UCKa, BPEMEHH I10J1a4u 3asBICHUS.

® MPaBOCYJME OCYIIECTBIISIETCS TOJIBKO CyJaMH, BXOASIIUMHU B €IUHYIO
CHUCTEMY CYIOB OOIIEH FOPUCIUKIINH

PaBeHCTBO BbIpakaeTcsi B TOM, YTO HE 3aBUCUT OT MECTA KUTEIbCTBA, Ha-
XOXKICHUS, FOPUUIECKOTO CTaTyca, MOJIOKEHHUSI B OOLIECTBE, PEJIUTUH, PACHI,
10JIa, A3bIKa U T.1.

Pasencmeo — 310 31€MEHT NMPABOBOTO CTaTyca, OEpeT CBOIO MPUPOJY U3
rpaxkaaHckoro npasa (cMotpu ct.1 'K PO).

[IposiBiieHHEM MPOLECCYATBHOTO PABEHCTBA SBJIIOTCSA TAaKUE MOJIOKEHHUS,
KaK MpaBoO Ha 00KaJloOBaHWE, MUPOBOE COTJIAIICHHE, BHI30B CTOPOH, MPABO
UMETh MIPEICTaBUTENSA, OpeMsl IOKa3bIBaHUS U T.I.

Coznanre Kakux-1u0o CIeUaIbHBIX CY/I0B HE MPEAYCMOTPEHO.

CyliiecTByeT nenyTaTCKuM, CyIEeUCKUM UMMYHHUTET, KOTOPBIM SBIISETCS
rapaHTueil HoOpMajabHOW pabOThl M HE3aBUCUMOCTH 3TUX JUIl. JlaHHBIN OCO-
ObI{ MOPSAIOK MPUBICYCHHS YKa3aHHBIX JIUIl K OTBETCTBEHHOCTH 3aKPEIUIEH B
3aKOHE, OJHAKO, BOIPOC SIBJIAETCS OTKPBITBIM M JAUCKyCCHOHHBIM. [Io MHe-
HUIO OJJHUX — 3TO HEOOXOIMMO, M0 MHEHUIO JAPYTHUX, TPOTUBOPEUUT MPUH-
LWIly PaBEHCTBA BCEX MEPEJ] 3aKOHOM, MPOTUBOPEYUT M MEKAYHAPOIHBIM
CTaHJapTaM.

Ilpunyun 2ocyoapcmeenno20 A3bIKaA CYOONPOU3B00CMaEda.
Ilpunyun nHayuoHaLHO20 A3bIKA CYOONPOU3IBOOCHIBA.

«l"ocynapcTBeHHBIM sI3bIKOM P® Ha Bceil €€ TeppUTOPUM SIBISETCS PyC-
ckuit a3b1k» c1.68 Koncrurymuu PO.

«I"ocynapcTBEHHBIN S3bIK» — OOBIYHO 3TO POJHOM SA3BIK JUIsI OOJBIIUHCT-
Ba HACEJICHUS, 3TO SA3BIK, HA KOTOPOM TOCYyAapCTBO JOBOJUT CBOIO BOJIIO 10
KaXJ0T0 M3 HacC, 3TO A3bIK 3aKOHOB, A3BIK PaJauo, TEJICBUICHHUS, CPEICTB MacC-
cOBOM mH(pOpMaIHH, SI3bIK, U3y9aeMbIi Kak 00s3aTeIbHbBIN B IIIKOJIAX.

B c1.10 ®3 «O cyaebHoit cucreme PD» ot 31.11.96 r. roBopurcs, 4to
CYyJOTIPOU3BOACTBO U AeI0npou3BoACTBO B KoHcTUTyIIMOHHOM, BepX0oBHOM,
Briciiem apOuTpakHoM, APYTrUX apOUTPaKHBIX CyAaxX BEACTCS Ha PYCCKOM
S3bIKe, JUJISL JIPYTHX CYJIOB OOIIeH FOPUCAUKIIMU JEHCTBYET IPaBUIIO, YTO
(GYHKIIMOHAIBHBIM S3IKOM MOKET OBITh U S3BIK PECITyOIUKH, HA TEPPUTOPHUH
KOTOpPOM HaXOJUTCS CYJ, T.€. KaKk npeaycmorpeHo B ¢r.8 I'TIK.

CrnenmoBarenbHO, B €IMHOU CyJIe0HOM cHcTeMe, IEUCTBYIOIIEH Ha OCHOBE
OJTHOM 3aKOHOJIaTeIbHOM 0a3bl (axe Korjaa MPUMEHSETCS 3aKOH PecyOJIuKH,
cya MoxeT npuMeHnuTh U Koncturynuio P®D) neicTByeT MHOTOsI3bIUME, A Pe-
HIEHUS BBIHOCSTCSI UMEHEM OJIHOTO U TOTO K€ Tocyapctra PO.
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MHorosi3piuue B CyJ1e0HOM cHCTEME IMOABEPraeTcss KpUTUKE (Hampumep,
cratba ['. EpMommHa «SI3bIK Cy1OnIpOM3BOCTBA: MPABOBBIE BOIPOCHI U pe-
menus», Poccuiickas rocturus 9/98r., ctp.37-39) Kpuruka pasymua. Ho ec-
JM MOAXOAUTh UCTOPHUYECKH K 3TOMY BONPOCY, TO OYEHb CypOBas, TaK €Ile
Hexkper o cyae Ne2 or 7 mapra 1918 r. yctaHOBUI B CyJax BCEX MHCTAHIUU
CyJIOrOBOPEHHUE HA MECTHBIX SI3bIKAX.

JlaHHBIA TPUHLMI IPEANOoIaraeT COYeTaHUE U PyCCKOTO SI3bIKA, U HALIKO-
HaJIbHOT'0, KOTOPBINA TAK)KE B pECIyOJIMKE SBIISIETCS TOCYIaPCTBEHHBIM.

Ocy1ecTBiIeHHE JAHHOTO NMPUHIMIA MPOUCXOIUT IyTEM BEACHHS CYHO-
IIPOU3BOJICTBA U JIEJTONPOU3BOJICTBA HA PYCCKOM, JINOO HAIIMOHAILHOM SI3BIKE,
IIOJIHOE O3HAKOMJIEHHE C MaTepHajlaMy JIeJla 4yepe3 NMEepeBOJUYMKA, TEX JIMII,
KOTOPBIE HE BIJIAJICIOT SI3bIKOM, BBICTYIUICHHE JIUL HA SI3bIKE POJHOM WJIM TOM,
KOTOPBIM OHM BJAJCIOT, 00ECIEYEeHUE UX MEPEBOJUYMKOM B IMPOLIECCE U BPY-
YEHUEM UM JIOKYMEHTOB CyJa Ha A3bIKE, KOTOPBIM OHU BIIACHOT.

[lepeBoiunk — camocCTOsITeNIbHAsT TpollecCyalibHast (Urypa, HE MOXKET
coBMelIaTh 003aHHOCTH 3KCIEpTa, CBUETENS U T.A4. Hecer 0TBETCTBEHHOCTh
3a HEBEPHBIN NepeBol. YTo KacaeTcs mepeBoja MUCbMEHHOTO, TO 3TO T€ AO-
KYMEHTBI, KOTOpbIE€ BPYYalOTCA CTOPOHAM, YYaCTHHUKaM IpoLecca — 3TO MO-
XKET OBbITh PEIICHHE, ONPEJECICHHNE, TOBECTKA; APYIHe JOKYMEHTBI, KOTOPHIE
HE BPYYaIOTCSl , HAIpUMEp, MPOTOKON CyAeOHOro 3acefaHus, OOJbHUYHBIN
JIUCT U T.II. HEPEBOJATCS YCTHO.

Tak Kak 3aKOHOJATENIbHO 3aKpemieHo, yTo BepxoBubii Cyn PO ocymie-
CTBJISIET ACSITEIBHOCTh HA PYCCKOM SI3BIKE, TO U PELICHHS BCEX CYJ0B JOKHBI
U3JIaraThCsl Ha PyCCKOM SI3bIKE (B 3aKOHE 3TO HE 3aKPEIJIEHO).

Ipunyun znacnocmu.

Koncruryumonnsiii npunun c1.123 Koncrturyuuu PO u ct.9 I'TIK.

Pa30buparensCTBO 1€ BO BCEX CyIax OTKPBITOE. ITO 03HAYAET, YTO 3aKO-
HOM YCTaHOBJIEH TaKOM MOPSIIOK pa3OupaTesbCTBa A€l B CyJaX, MPU KOTOPOM
UMeeTCsl CBOOOJHBIN OCTYI B 3all 3aC€aHUN HE TOJBKO YYAaCTHUKOB IPO-
1ecca, HO W JIMI, He MMEIOIIMUX OTHOUIEHUS K neny-cropy. [locneanss kare-
ropusi TaK)Ke MOXKET OBITh pa3iesieHa Ha 3 MOATPYTIIbI:

1. muna, He UMEIOIINE OTHOIICHHUS K JIeNTy COBCEM, TIOCTOPOHHUE;

2. nmuua, 3HAIONIME YYaCTHUKOB MpPOllecca — POJICTBEHHUKHU, 3HAKOMBI U
T.11.

3. auna, MPUCYTCTBYIOUIME B CHIIy MPO(ECCHOHANBHOTO HHTEpeca —
KYPHAJUCTBI, CTYICHTHI, FOPUCTHI.

Kpome Toro, mpucyTcTByIOIIME MOTYT JelaTh 3aMETKU, (PUKCUPOBATH
MIPOUCXOJIAIIEE B TIporiecc. ApOUTpakHO-TpoIieccyaabHbIN Kojekc cT.115 m.3
npsiMo TOBOpUT 00 3ToM: «IIpucyTcTBytomue B 3a1e 3aceaHusl UMEIOT MPABO
JieNaTh MUChbMEHHBbIE 3aMETKH, BECTH CTEHOTpaMMy W 3ByKo3anuch. KuHo- u
dboTocheMKa, BUACO3ANUCh, & TAKXKE TPAHCIAIUS CYJAeOHOro 3aceqaHusi 1o
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paguo M TENEBUICHUIO TOIYCKAKTCA C pa3pelieHus Cyla, pacCMaTpHUBAKOLLIe-
ro aeno». B I'TIK Takoit HOpMbI HET. AHATOTHYHOE MOJIOKEHUE COJACPIKUTCS B
[Tocranosnennu ITnenyma BC CCCP Nel5 ot 5.12.86r. «O nanpHeimem yk-
PEIUIEHNN 3aKOHHOCTH IIPU OCYILECTBJICHUN MPABOCYIHS», B KOTOPOM T'OBO-
purcs: «B mensx cobmonenus racHOCTU CyAe0HOT0 pa30rpaTenbcTBa Cy1amM
clieqyeT MPUHUMATh MEPhl K TOYHOMY COOJIOACHHIO 3aKOHA... YCTPAaHUThH
(bakThl BOCHPEISITCTBOBAHUS JIMLIAM, IPUCYTCTBYIOIIMM B 3aJi€ CyZa, B BeJle-
HUH 3alMCEN 10 X0y Ipouecca...» Mrak, 1edcTByeT IpaBuiio, o KOTOPOMY
NUMCBMEHHBIE 3aMETKH, 3BYKO3aIlMCh IPOU3BOJAATCS CBOOOJHO, HA HUX HET
HEOOXOIMMOCTH TOJIy4YaTh pa3pelieHre, BUAECO U T.II. TOJBKO C pa3pelueHus
IIPEACENATENBCTBYIOIIETO.

JIaHHBIM NPUHIMI JEHUCTBYET BO BCEX MHCTaHUMAX. UTO Kacaercs CynoB
IIEPBOIO 3BE€HA, TO 3TO PEAIBHO IOCTHMKAMO. A BOT B KaCCALIMOHHBIX U HAJI-
30pHBIX MHCTaHIUAX JIE€JIO0 MOPOW paccMaTpuUBaeTcCs B KaOMHETaX, B 3/1aHUE
CyZla HEBO3MOKHO BOMTH 0e3 moBecTkH U T.0. JJo 1993 roma cyasl o0s3aHbI
ObUIM MPOBOAMTH BBIE3JIHBIE 3aCE€JaHUs, 3TO CUUTAIOCH MPOPUIAKTUIECKON
pabotoii cyna. C 90-x roJioB Cy/ibM OTBBIKJIM OT IPUCYTCTBHUS B 3ajaX MOCTO-
POHHUX JINLL, 3a UCKIIOUYEHUEM «TPOMKHX» mporueccoB. Ho Ha nmpucyrcTByto-
HIUX JIEKUT 00S13aHHOCTh HE MELIATh Cyay, HE HapyIllaTh MOPSAOK Cy1e0HOTO
3acellaHusl, He XOAUTh Mo 3airy. Kpome Toro, manas miomaap CyJeOHbIX 3a-
JIOB OTPAaHWYMBAET JIOCTYII, CIYLIATh XK€ B IPSIMOM CMBICIE NPU OTKPBITBIX
IBEPSAX HE Pa3yMHO.

Hpquﬂll’l OUCNO3UMUBHOCHU.

Jlucnosumuenocms — 3T0 CBO0O/IAa PaCIOPSHKATHCS CBOMMHU MaTepUalb-
HBIMH U TpolecCyalibHbIMU MpaBamu. «HeT uctia, Het u cyna». To ects, ec-
JIM JIMLO HE o0paTHIIOCh B CyJ 3a 3alIUTONW CBOMX MpaB, B €r0 MHTEpEcax He
oOpaTuiics MPOKYpOp WM APYroi opraH, UMEIONIMKA Ha 3TO MPaBo, TO CyJa U
He OyJieT.

JIMCTIO3UTUBHOCTH NIPOSBIIAETCS HA JI000M cTaiuu mpoliecca:

® 3asBUTENIb (MCTEI[) CaM pEIIaeT o0pamarbcs B CyJ 3a 3alIUTOW WU
HET, Mopoit MoxeT BbIOpaTh cam cyn (cT.118 I'TIK);

® JCTEIl caM OTpeeNisieT MPeIMEeT, OCHOBAHMsI, IEHy HCKa, CaM BbIOUpaeT
CpEeICTBa I0Ka3bIBAHUS;

® MOXET M3MEHHUTh MpPEIMET, OCHOBaHHUS, LIEHYy HCKa, J0Ka3aTejbCTBa,
KpOMeE TOT0, OTKa3aThCsl OT UCKA, PELIUTh CIIOP MUPHO, MPU3HATD UCK;

® CTOPOHBI CaMH PEIIaIOT, 00XKAJIOBATh JIU PEIICHUE Cy/la B KacCalluOH-
HOM, Ha/I30pHOM TOPAJIKE, CTABUTHh BOMPOC 00 OTMEHE PEIICHHMSI IO BHOBb OT-
KPBIBIIUMCS] OOCTOSITENILCTBAM;

e CBOOOHBI M IPU UCTIOTHEHUN PEIICHUS Cy/a.
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Orpannyenue MpUHLOKANA AUCHO3UTUBHOCTH BO3MOYKHO TOJIBKO C LENBIO
cOOJIO/IEHNsT NPHUHIMIA 3aKOHHOCTH, TaK MHPOBOE COIJIAIIEHUE HE MOXKET
OBITh YTBEPKIEHO CYJIOM, €CJIM OHO IPOTUBOPEUHT 3aKoHy (1.5 c¢1.219 I'TIK).

Cornacno ct.4 n 34 I'TIK, cyn KOHTpOIMPYET U HAIPABJIAET AEATEIBHOCTD
YYAaCTHHUKOB Mpouecca (Tak KakK JIUCIO3UTUBHOCTh — 3TO NMPUHLHUI JESATENb-
HOCTH HE TOJIBKO CTOPOH, HO M IPYTHX YYaCTHUKOB ITPOLIECCA, KAK TPETHE JIN-
110 MOKET BCTYIIUTh M HE BCTYIIMTH B IIPOILIECC, a MPABO HA IPEAMET CIIOpa
HUMETh).

Ho 310 HampaBiieHHE MMEET TOJBKO OJHY LElb — COOJIIOJACHUE 3aKOHA,
OXpaHa MHTEPECOB APYIHUX JIMI, a IPU PACCMOTPEHHH CIOPA MO CYLIECTBY U
YCTAHOBJICHHE UCTUHBI 110 Y.

Nrtak, IHCHO3UTUBHOCT — OTJIMYUTEIbHAA 4YepTa T'PakAaHCKOro IIpo-
1ecca, IMpPEeAOCTABIAIOMIAs YYaCTHUKAM ITPOLIECCa BO3MOKHOCTH BIIMATH Ha
XOJ1 JIeJ1a 10 CBOEMY YCMOTPEHMIO, HO, HEe Hapymas 3akoH. OT JIJATHHCKOIO —
«JHCTIO», pacliojararo, ycTpanBaro. B 3TOM OoTiIMYKE OT yrOJOBHOIO, aJMH-
HUCTPATUBHOTO Iporecca. He ABIsieTCs HETOCTaTKOM, TAK KAaK IPaKIaHCKOE
IpaBO MPETyCMaTPUBAET pa3auvHble (POPMBI 3aIUTHI IpaBa: MPU3HAHKUE Mpa-
Ba, BOCCTAHOBJICHHE ITOJIOKEHUS, IPU3HAHNS OCIIOPUMOM CIEIIKU HEIEUCTBU-
TEJIBbHOM, IPU3HAHUE HEJACHCTBUTEIBHBIM aKTa TOCOPTraHa WM MECTHOTO, Ca-
MO3al1Ta, BO3MEIIECHUE YOBITKOB, U IPYTUMHU HHBIMHU CIIOCOOaMHU.

Hpunuun cocmaszamejibHocmu.

CocTs3aTeNbHOCTh KaK MPUHIUI U KaK (popma Irpa’kJaHCKOTO CYIONpPOU3-
BOJICTBA CYILIECTBYET C IPEBHUX BPEMEH.

B Poccuu npouece Takxke Obul cocTsizaTeabHbIM, «Pycckast mpaBaa» o0s-
3bIBaJia CTOPOHBI MPEACTABIATh CBHUETeNe. Beerna coctsizarenbHOCTh pac-
cMaTpHBaiach Kak 3pdextuBHas ¢popma npoiiecca, Mpy TOM CIIpaBEINBaAs U
npaBuwibHas. OObIYail coCTA3aTeNbHOCTH ObLT Beeraa u Besze. [Ipoiecc mpo-
UCXOJUT B (hOpMe MPaBOBOIO CIIOPA UCTIIA U OTBETYHKA.

CocmsazamenvHocms — 3TO BO3MOXKHOCTb CTOPOHAM CAMHM OTPEIEIISThH
IpeIMEeT, OCHOBAHHUS CIIOPA, JI0KA3aTENbCTBA U CIIOCOOBI U CPECTBA JIOKA3bI-
BaHusg. OHAKO, COCTA3ATENBLHOCTh PACIIPOCTPAHSAETCS U HA JPYTUX y4aCTHU-
KOB IpoIlecca, KOTOPBIE TAaKKe JIOJKHBI JOKa3bIBaTh TO, HA YTO CCBHLIAIOTCA,
MOJATBEPKIaTh CBOM TPEOOBAHUS U BO3PAKECHHUS.

«Ilyctp Oyner BbICHylIaHa JApyras CTOpPOHa» — 3TO KpacyroJibHbIA Ka-
MEHb COCTS3aTEIbHOCTH.

UtoOsl pUHIUT ObUT pean30BaH, CyJl IOJDKEH CO3[aTh YCIOBUS VISl CO-
cTs3aTenbHOCTH. [IposiBIieHHEeM 3TOro SIBISIETCS: pa3bsCHEHUE NMpaB U 00s-
3aHHOCTEW, HaIpaBJIeHUE KOMUU MCKOBOI'O 3asiBJICHUS, BBI30B CTOPOH, Ipe-
JIOCTABJICHUE BO3MOYKHOCTH HMCCIE0BATh JI0Ka3aTelIbCTBA, UMEIOIIUECs B Je-
Jie, BO3MOKHOCTbD 33]1aBaTh BOIIPOCHI, AaBaTh OOBSCHEHUS U T.1.

Oco0eHHO SIPKO COCTSA3aTENIbHOCTh MPOSIBIAECTCA B CyAeOHOM pa3dupa-
TenbcTBE. HOo MpoXoauT M B Ipyrux cTaausx mpolecca — Iojada Kaccalu-
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OHHOM kanoObl, Mo/JaYa 3asBJICHUS O MEPECMOTpPE Jiejia 10 BHOBb OTKPHIB-
muMcs oocTositenibeTBaM. [Ipy 3ToOM B 1aHHOM cTaiuM y CTOPOH pa3jeicHue
GyHKIHUNA OHO JUIIO0 MOAACT, IPYTOe 3aIIUINASTCS OT BO30OHOBICHUS Jea.

CocTa3aTenbHOCTD — 3TO BBIPAXKEHUE CIIOpa. A B CIIOPE POKIACTCSA HC-
TrHA. [103TOMY Yem peanpHee COCTA3ATENBHOCTh MPOLECCA, TEM TOYHEE HC-
THHA, a, CJIEA0BATENbHO, U 3AaKOHHEE PEIICHHE CY/Ia.

Jlaxxe mpu 3a04YHOM pPACCMOTPEHHM Ji€Na, T.€. B OTCYTCTBUM OTBETYMKA,
COCTA3aTEIIbHOCTh HE TEPSAETCSH, TAK KAK OTBETUUK MOXKET I0JIaTh 3asBIICHUE
00 OTMEHE 3a0YHOr0 PEUICHUs, U OJHUM W3 YCIOBUU OTMEHBI 3a0YHOTO pe-
LICHUS SBJISICTCS MPEICTABICHUE UM JI0KA3aTEIbCTB, KOTOPBIE MOTYT MOBJIM-
SITh HA CYTh PEIICHUA.

Kpome Toro, BbIpak€HHUEM COCTA3aTEIIBHOCTU SIBJISIETCS MPABO MPEIbSIB-
aeHus Bctpeunoro ucka (cr.131-132 I'TIK).

Vcnosue cocmsazamenbhocmu — paBHOINPABUE CTOPOH U O0S3aHHOCTH CY-
J1a CO3J1aTh YCIOBUS ISl IIPABOBOTO CPAKEHUSD).

Ilpunyun npoyeccyanvnozo pagnonpaeus
CHLOPOH.

JIaHHBIM IPUHLIMI SABJIIETCS KOHCTUTYHUOHHBIM CT.123 Konctutynun PO
u cr.14 I'TIK.

BrITekaer U3 npuHUMIIA paBEHCTBA IPaklaH U OPraHU3alUi Iepe]l 3aK0-
HOM U CYJIOM.

[IpaBocyre oCylIeCTBIISIETCS Ha Hadajax paBeHCTBa CTOpOH. CoriiacHo
JAHHOMY NPHUHIMIY 3aKOH MPEAOCTaBIsAECT U HCTLY, U OTBETUYUKY DPaBHBIC
poLeccyalbHble BO3MOKHOCTH IO 3aIUTE MPaB U OXPaHAEMbIX 3aKOHOM HH-
TepecoB. CTOPOHBI, HE3aBUCUMO OT TOTO, SBJISIFOTCS JIM OHH rpakJaHaMH, pu-
3MYECKUMHM JIMIAMHU WIA OPraHU3alUsIMH, B TOM YUCIIE U MPEACTaBISIOLUMU
MHTEPECHl TOCYAAPCTBA, APYTHUX JIUI MOJIb3YIOTCS paBHBIMU MPOLIECCYATbHBI-
mu mipaBamu. Ctaths 30 u 33, a takxke ct. 30, 35, 36 I'TIK. Ob1ee npasuiio,
YTO MOXET OJIHA IMpolieccyajabHasi CTOPOHA, TO MOXKET U Apyras. Tak, ucren
MO>KET U3MEHUTH MPEAMET MCKA, @ OTBETUYUK B CBSI3U C ITUM MOKET U3MEHUTh
CBOM BO3pakeHus Ha UcK. Hu y xoro HeT mpeumyiuectB. CTOPOHBI MOJb3Y-
I0TCS PaBHBIMU ITpaBaMU IO NPEIbSIBICHUIO T0KA3aTEIbCTB U YYACTHUIO B MX
UCCJIEIOBAaHUA — Yy HHUX OJ[HA LI€JIb — YCTAHOBJIEHUE JIEUCTBUTENBHBIX 00-
CTOSITEILCTB JieNa (€CIM OHU I0OPOCOBECTHBI).

VY cTopoH paBHBIE MpaBa, paBHbIE O0S3aHHOCTU, PABHBIE BO3MOXKHOCTH.
Tak, cya, coxpasssi OeCIpUCTPaCTHOCTb, 00s3aH CO3JaBaTh CTOPOHAM YCJO-
BUSA JIJISl peaJIM3alliy CBOMX IPaB, OKa3bIBaTh MTOMOILb B COOpE JOKa3aTEIbCTB
(ct.50 I'TIK).

Wcren umier 3ammThl A1 ¢e0s, OTBETUMK BIPABE 3aLIUIIATHCS.

PaBHomnpaBue npoueccyanbHoe. Tak kKak, HCXOJ U3 MaTepUATIbHOTO Mpa-
Ba, y CTOPOH, MMEET MPaBO Ha YTO-TO JMILIb OJUH M3 HHUX. «PaBHOmpaBue
BXOJIUT B MOHSATUE COCTSA3aHHUE, KOTOPOE HE BO3ZMOKHO, €CJIM Y OJJHOM U3 CTO-
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pOH OyJzeT mepeBec B 00beMe TeX IpaB, KOTOPHIMH OHA MOEXT BOCIIOJIb30-
Batbes» (PKypHan «ApOutpaxkHblil U rpaxkaanckuil nmporecce» Nel 3a 1999 r.
ctp.23).

JlanHbiii puHIMTT 6epeT CBOe Hadayio B puMckoMm mpase. Cyag — apoutp
MEXIy criopsiumMu ctopoHaMm. Cyne jerde pa3pemuTh Crop, €Clid y CTOPOH
paBHBIE YCIIOBHSI, €CIIH PAaBEHCTBO, TO BOZMOYKHO U COCTSI3aHUE.

[IposiBneHNeM TPUHLHUIT SBISIOTCS: MUPOBOE COTJIALIICHHUE, BEJlb €r0 MO-
KET MPEUIOKHUTh U OTBETYHK, U WCTEI], BRIPA)KCHHE MHEHUHN MO XOAaTaucT-
BaM, BO3MOXHOCTh UMETh MPEACTABUTENCH, aIBOKATOB, IIPaBO OTBOJOB, Jaya
00BsCHEHUI, OpeMsl TOKa3bIBaHUS U T.JI.

Hpunuun couemanusn yCmHocmu U RUCbMEHHOCHIU.

N3 ucropun, B yuebnukax, MoHorpadusix 70-80-x rogoB peub I JIUIIb
O MPUHIHUIE YCTHOCTH, MIPU 3TOM JOOABISIOCH: KIPUHIUI YCTHOCTU CyAe0-
HOTO pa30OuparenbcTBay. TPaaUIIMOHHO MPUOPUTET OTJIABAJICS YCTHOCTH, PO
NMCbMEHHBIE JT0KA3aTEIbCTBA, aKThl Cy/1a TOBOPUIIOCH, YTO 3TO JIONOJHEHUE
INPUHLUINA YCTHOCTH, KOTOPBIA SIBISIETCS rapaHTUEH JOCTYIHOCTH IPaBOCY-
JIWist, HOCHT BOCITHTATEIbHbII XapakTep:.

B Hamm gHM, NOpUHLIMI COYETAaHUs YCTHOCTH U MUCbMEHHOCTHU. Takoe co-
yeTaHue cieayer u3 camoro 3akoHa. Tak, ['TIK ompenensier, uto cyaedHoe
pazoupaTenbCTBO MPOXOAUT B ycTHOM (popme, yacTh 2 cT.146 I'TIK, ognako, u
OTHOCHUTEJIFHO CyZeOHOTO pa3duparenbcTBa ecTh ¢T.226-227 I'TIK, koTopsie
roBOpST 00 00s3aTENHHOM BEJICHUU MPOTOKOJA, T.€. MUCHbMEHHOTO JTOKYMEH-
Ta.

B yctHO# hopme ocyiiecTBisieTcs IpueM 3asBiIeHUH, 10cyae0Has Moaro-
TOBKa JieJia, CyJeOHble 3aceaHusl BO BCEX CYJaX, YCTHO OIJIAIAeTCsl pele-
HUe, JIF0O0OM Ipyroi akT cyna. B mucbMeHHO# opMe mogaeTcsi camo 3asiBiie-
HUE B CYyJ, M3JIaraeTcsl peuieHue, Ipyrue akThl Cy/Aa, JaKe €Clid OHH ObLIN
MIOCTAHOBJIEHBI B XOJI¢ CyJeOHOro pa3doHparTesbCTBA, OHU 3AMUCHIBAIOTCA B
MPOTOKOJIE CYIeOHOro 3acefaHusi, MUCbMEHHO MOJAI0TCI U O(QOPMIISIOTCS
XKanoObl, BO3pAXKEHUS, 3aMEUaHUs HA TPOTOKOJ, 3aKIIOYEHUS IKCIIEPTOB.

Kak nucbMeHHO, Tak U YCTHO MOTYT OBITh TIOJIaHbI, 3asIBJICHBI XO/1aTalCT-
Ba, IIPEJICTABIICHBI OOBSICHEHUSI YYaCTHUKOB MPOIECcca.

YCTHOCT — 3TO 3HAYUT cliOBecHas (hopma MPUCYTCTBYET Be3ae — 0
cyneOHOTO pa3dupaTenbCTBa, MOClie, JaKe B COBEIIATEILHOM KOMHATE CyACH.

CoueraHne JaHHOIO MPUHLNIA BBIPAXKAETCA B TOM, UTO MUCbMEHHBIE J0-
KYMEHTBI, UMEIOIIUECS B JIeJe B XOJIe pa30uparenbCcTBa, OrJalalTcs, 3a4n-
THIBAIOTCS, a OOBSICHEHUS JIUI], PEIIEHUs cyAa OOJeKaloT MUChbMEHHYIO (op-

My.

3 B.M. CemenoB KOHCTHTYIHOHHBIE IPHHIKUITBI TPAsKIaHCKOTO CYAOIPOU3BOICTBA, MOCK-
Ba, «lOpnauueckas nmureparypa», 1982 r., ctp.100-102.
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[IprHIMI YCTHOCTH HEpa3pbIBHO CBSA3aH C NPUHIMIIOM HAIMOHAIBHOTO
SI3bIKA CYJIOIIPOU3BOJICTBA.

Bepmmna npuHIHUN yCTHOCTH — CyA€OHBIE MPEHUS CTOPOH, MPEHUS al-
BOKATOB.

[IprHIMO DpPOXOAUT BCE cTaauu mpouecca. To, 4TO B KacCallMOHHOM M
HAJ30pHOM MHCTAaHUUSAX HE BEAETCS MPOTOKOJ CyleOHOro 3aceaHusl, pacle-
HUBAJIOCH KaK SPKOE NPOSABJIEHUE NMPUHIMIA YCTHOCTU. OTHAKO, B ITOCIEIHUE
JTHU 3TO PACLIEHMBAIOT KaK HEJIOCTAaTOK, TaK KaK MPOTOKOJ Obl yAOCTOBEPSII
COBEPLICHHBIE neficTBHS .

Ilpunyun nenpepvienocmu.

JlaHHBIM MPUHLKI HEPA3PHIBHO CBS3aH C MPUHIIMIIOM HEMOCPEICTBEHHO-
ctu. O3HayaeT, 4To cyne0HOe 3aceJaHue JOJKHO MPOXOIUTh HEMIPEPHIBHO, 32
UCKJIFOUEHUEM BPEMEHM, HEOOXOJUMOTO JUIsl OT/IbIXa COCTaBa CyJa U ydacT-
HUKOB IpOIIecC.

HermnpepslBHOCTH B pa3OupaTesibcTBE OJIHOTO Jejia UMEET 3HAueHUe, Tak
KaK CIOCOOCTBYyeT Oosiee 1eIbHOMY BIIEYATJIICHUIO U BOCHPUSITHIO CYTH CIIO-
pa, cleoBaTeNIbHO, COCTaB CyJa COCPEAOTOYUT BHUMAHHWE UMEHHO Ha pac-
CMaTPUBAEMOM JIeJie, UTO SIBJISIETCS rapaHTHe HaJJIekalled OLEHKU U IOpHU-
JUYECKOMY pa3perieHuo cropa.

Wrak, moka cys1 He pacCMOTPUT HA4aToe JeJi0, OH HE JOJHKEH MPUCTYIATh
K fpyromy. OiHaKo, He 0053aTeTFHO HAYaTOE JIEJI0 OKAHYUBAETCS BHIHECEHU-
€M pElIeHUs, JIJI0 MOXKET ObITh OTJIOXKEHO, MPUOCTAHOBIIEHO, MPEKPAIICHO,
HO TJIaBHOE, YTO CyJeOHOE pa30upaTenbCTBO MO HEMY 3aBEPILIEHO, 3aKPHITO.

OO1ee npaBuiIo — pelIeHUE CyAa BEBIHOCUTCA HEMEIJIEHHO Toclie pa30ou-
patenbcTBa Aena. Ho 3aKoH fomyckaeT BRIHECEHHE KpaTKOro perieHus ct.203
['TIK. OnHako, U MpU TaKOM COCTaBJICHWU PEIIEHHUsA, CYJl BCErjaa Imocie Cy-
NEOHBIX TPEHUN W 3aKIIOYEHHs TPOKYpopa yAalseTcss B COBEHIATENIbHYIO
KOMHATY U MOCTAHOBJISIET pelieHue (KpaTKkoe).

MoskeT BO3HUKHYTh CUTyallusi, Korjga HeoOX0AUMO BO30OHOBHUTH Cyze0-
Hoe cineactBue (cT.188 u 194 I'TIK), kak BUAHO BCE MPOUCXOIUT HEMPEPHIB-
HO.

Ho HenpepsiBHO, HE 3HAYUT, YTO MOKA HE PACCMOTPIT, HE BBIMAYT U3 3a-
na.

B xone cyneOHoro 3acemanusi MOKET ObITh OOBSIBICH MEpPEphIB HA He-
CKOJIbKO MUHYT, Ha JIeHb, HA HECKOJbKO HEeH. ['1aBHOE, uyTO mocne nepeppiBa
TOT K€ COCTaB cyJa OyJeT paccMaTpuBaTh AENI0 M pa3OupaTeNbcTBO OyaeT
npojoikaTees. [Ipuunnbl nepepeiBa:

* [logpoOHEe CMOTPH KYPHAI «ApOUTPaKHBIM U TpaxkaaHckuil mporece» Nel, 3 3a 1999
T., COOTBETCTBEHHO CTp.26-27, 20-21.
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1. OTnpIx — 3TO CBOOOIHOE OT pabOTHI BpeMsi, HEOOXOIUMOE JJIsl BOC-
CTAaHOBJICHHSI (DHU3UYECKUX CHJI, a TAK)KE JTYXOBHBIX, OTO HOYHBIC YaCHI, BBI-
XOJTHBIE THU, TIPa3THUYHBIC THU, a TAKKE BpeMsi o0ea.

2. MoeT co3/1aThCsl CUTyalusl, KOT/ia y9acTHUK TpoIecca 3a1ep>KuBaeT-
csl, K MpUMeEpy, HE TMOheXall CBUJIETEND; CYy I PEIIII BBI3BATh IKCIIEPTa, KOTO-
pBIN JaBaJ 3aKJIIOYCHHE, a HEOOXOAMMOCTH OTKJIAIBIBATh JIETI0 HA HECKOJBKO
JTHEHN HEeT, MOATOMY CYJ MOKET OOBSBUTH MEPEPHIB HA Yac (CBUACTEIS XKIYT),
Ha JIeHb (IPUEIET IKCIEPT) U T.II. CUTYyalUHu.

Ilpunyun nenocpedocmeennocmu.

Henocpeocmeennocms — 3TO TOJOXKEHHE, 3aKPEIUICHHOE B 3aKOHE
(ct.146 yacte 1 I'TIK), cormacHo KOTOpOMY CyAbH MPU PacCMOTpPEeHUH (pas-
OupaTrenbCTBE) Jena 00s13aHbl JUYHO BOCHPUHHUMATH, UCCIEIOBATh, OLIEHU-
BaTh BCE COOpaHHBIE TIO JIETy I0KA3aTeIbCTBA U 0OOCHOBBIBATH CBOE PEILICHUE
TOJIBKO Ha UCCIIEAOBAHHBIX UMU J0Ka3aTEIbCTBAX U (PaKTax.

CrnemoBaTellbHO, CyIbU JOJDKHBI CaMH BBICIYIIATh CTOPOHBI, TPETHUX
JWI, APYTUX YYaCTHUKOB TIpOIlecca, HMCCIEAOBaTh 3aKIIOYCHHE JKCIEpTa,
NPEHUs aJBOKATOB, 3aKIIOYEHHE MPOKYypopa, HMCCIeNOBaTh NMHUCHMCHHBIE U
BEIICCTBCHHBIC JIOKA3aTeNIbCTBA. TaKoe MCCICIOBAaHUE IMPOUCXOTUT B XOC
CyaeOHOro pa3oupaTebCTBa.

HpI/IHHI/IH HCIIOCPCACTBCHHOCTH CHOCO6CTByeT Hanooece ITOJIHOMY U BEp-
HOMY YCTAHOBJICHHUIO UCTHUHEI I10 ACITY. Tak kak CyabH CaMU IIPUHUMAIOT y4da-
CTHUC B YCTAHOBJICHUH HUCTHUHLI 110 JCIY. MOFYT 3a1aBaTb BOIIPOCHI, Tp€6OBaTL
HOHCHCHHﬁ, 06pa1uaTL BHHUMAHHC Ha IIPOTHUBOPCHUHUA, MMCIHOIIHUCCA B [CJIC,
peuaTb BOIIPOC 00 I/ICTp€6OBaHI/II/I AOIIOJTHUTCIIBHBIX JOKA3aTCIILCTB 11O ACITY.
KpOMe TOIO, oOecreynBaeTcs MOJIHOTA B 00OBEKTUBHOCTD BIICUATIICHHI cyaa
OT IIponcecca. Yro CHOCO6CTByeT Ooiece O6OCHOBaHHOMy, JIOTUYHOMY U 3a-
KOHHOMY ITOCTAHOBJICHHIO, ITOCKOJIBKY, Yy Cyaa UMCCTCA LCIIbHAA KapTUHA JC-
Ja.

[TpuHIMIT HETIOCPECTBEHHOCTH JIEHCTBYET Ha BCEX CTAAMSIX IpoIliecca.
ObecrieunBaeTCs TOJIOKEHUEM, COTJIACHO, KOTOPOMY B CITydae BHIOBITHS O/I-
HOTO U3 Cyje, mpolecc (cyaedHoe pa3dupaTeabCTBO) MOJDKEH ObITh HauaTo
cHaudana. [To 00beMHBIM, pACTSIHYTHIM BO BPEMEHH JieJlaM BO3MOXKHO y4acTHE
3aImacHOTO HAPOJHOTO 3aceaaresi. 3armacHON HapOJHBIN 3acenaTeNb MPUCYT-
CTBYET IIPH PACCMOTPEHHUU Jiejia MOCTOSIHHO, & €CIU BJAPYT OJUH W3 ydacT-
BYIOIINX H/3 HE CMOXET y4acTBOBATh B MPOIIECCE, 3allaCHOM €ro 3aMEHUT.

Cyll TOJKEH CTPEMUTHCS MOJy4YaTh TaHHBIE U3 MEPBOMCTOYHHKOB HEMO-
CPEIICTBEHHO B X0ji¢ cyaeOHoro paszbuparenbctBa. OgHAKO, BOZMOXKHBI HC-
KJIFOUCHUS: TaK, CyJ BIIpaBe HalpaBuTh cyjneOHoe mopyuenue cr.51-52 T'TIK,
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OPUHATH MEpPbl K oOecreyeHuto aokazarenbcTB cT.57-59 T'TIK, mompocuth
CBUJETENEH MPU OTJI0XKEHUH Jena CT.162, mpoBeCTH OCMOTpP Ha MecTe CT.66
I'TIK, Takxe BO3MOXHO, YTO 3TH ACUCTBHUA MO COOPY JOKa3aTeIbCTB OyayT
IPOU3BOJIUTH JApPYyTHE OpraHbl: HOTAapHaT, HaYaJIbHUK HCIPABUTEIHHO-
TPYZOBOTO YUPEXKJIEHUS, 3MMOBKH, CIIEOBATENb, UM J10KA3aTEIbCTBA OyayT
YCTaHOBJIEHBI B XOJI€ APYTOro cyAeOHOro pa3ouparesbCcTBa.

Ho Bo Bcex cimydasx, cyl TakuM 00pa3oM IOJTYYEHHBIE JOKa3aTeIbCTBA
UCCIIEIYET B XOJ€ 3aCElaHns caM HEMOCPEICTBEHHO, OIJIAlIaeT UX, O YEM JIe-
JaeTcsl 3allich B IPOTOKOJIE CYAEOHOr0 3aceaHusi, ”Ha4€ OHU HE MOTYT ObITh
MI0JIO)KEHBI B OCHOBY pELIEHUS.
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JIEKIIUS Ha temy:

I'PA’KJAHCKUE IMTPOLUECCYAJIBHBIE OTHOIIEHUA U UX
CYBBEKTDI

OOBEKT OTHOIIEHUN U UX COACPIKAHUE.

Cyn kak cyObeKT IpakIaHCKUX MPOIECCyaTbHBIX OTHOIICHUH.

VYyactHuku npouecca. JIuma, ygyacTByroniie B ese: CTOPOHbI, TPETHH JIH-
11a, TPOKYPOP, TOCYJaPCTBEHHBIC U OOIIECTBEHHBIC OPraHU3AIIMH, OPTaHbI
yIpaBJeHUs, OPTaHbl, 3AIIUIIAOIINE HHTEPECHI APYTUX JIUII.

JIumepamypa:

I'TIK cratbu 6, 12, 16-24, 29-42.

3akoH PCOCP «O cynoyctpoiictBe» oT 8.07.81 ¢ usmenenusimu 29.05 u
03.07 19992 r., 06.07 19993 r. 1 28.11.94 r., 04.01.99 r.

3akoH «O npokyparype poccuiickoit ®enepaunn» ot 17.11.95 r. ¢ uzme-
HeHusimu oT 23.12.98 r. 7 3.12.99 1.

Koncturynmonnsiit Cyg PO ot 18.02.2000 r. n.2 ct.5

Koucrurymmonnsiii Cyn P® ot 11.04.2000 r. a63.3 11.3 ¢T1.22 (mpU3HaHBI
He cooTBeTcTBYOIMMU Konctutyiuu PO).

®3 «O npodeccnoHaIBHBIX COI03aX, UX IMPaBaX M rapaHTUIX JIEATEIbHO-
ctu» 08.12.95 1. (cT.11).

Ucren o6patuiics B ¢y ¢ UCKOBBIM 3asiBiieHHeM. OTBETYHMK MOJal Kacca-
[MUOHHYIO Xano0y W T.m. MexXay HCTIIOM W CyJIOM BO3HHUKJIM OTHOIIEHUS.
Mexny OTBETYMKOM M KacCAlMOHHOW MHCTaHLMEHN (CylIOM) BO3HUKIHM OTHO-
meHns. Mexly HCTUOM U OTBETYMKOM BO3HHKJIM OTHOLICHUs. Bce 310 mpo-
LECCYAIbHBIE OTHOILICHUS, PETYJIHUPYEMbIE TPAXIAHCKUM IPOLECCYAIbHBIM
npaBoM. OTHOIIEHUSI TUMA «CYJI-CBUIAETEIb», «CYI-IKCHEPT», «CYI-UCTEL»
— 3TO OTHEJbHBIE JJIEMEHTAPHBIE OTHOIIEHHUS. JlaXke B OTHOIIEHUH «UCTELl-
OTBETYUK)» YYaCTBYET CyJ, TaK KaK OTHOUIECHHUS THUMA «UCTEH-OTBETYUK» MO-
I'yT BO3HUKHYTh TOJIBKO, €CJIM JEJI0 B cyAe. ECTp Apyras Touyka 3peHus, IO
KOTOPOM MEXAY Y4YaCTHUKAMH IMPOLECCa IMPOLECCYaIbHbIX OTHOLICHHM HE
BO3HUKAET (y4eOHUK MoJ penakuuend TpeymHukoa, nu3a-so «Cnapk», HOpu-
nuaeckoe 6ropo «['opomer», Mocksa, 1999 r., ctp.44). Ho «ucten u orBeT-
YUK» MOTYT B3aUMOJICHCTBOBATh HE TOJIBKO B 3aJI€ Cy/a, I03TOMY OTHOLLICHUS
MEKJ1y HUMH €CTh, HO OHU ITPOUCXOMSAT MO «OKOM», KOHTPOJIEM, IO UHUIIMA-
TUBE, B CUJTy TpeOOBaHUIA Cy/ia, ITOATOMY CYJl OCHOBHOUM WMJIM CTOSIIUHN B CTO-
POHE YYAaCTHUK 3THUX OTHOLIEHUU. [[puMep TOro, 4To OTHOLIEHUSI MEXKIY UCT-
IIOM ¥ OTBETYMKOM €CTh — YperyJupOBaHHUE CIopa mnepes] CyaeOHbIM 3acena-
HUEM, BCTPEUYA UX MPEACTABUTENEHN U T.II.

VYKa3aHHBIC BBIIIE OTHOIIEHUSI BXOASAT B COCTAB KOMIUIEKCHOTO ITPaBOOT-
HOUIEHHS — IPaKTaHCKOT'0 MTPOLECCYAIBHOTO MPABOOTHOLIEHHS.
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OTH OTHOLIEHUS! BO3HUKAIOT 10 KOHKPETHOMY JIETy MEXIY CYAOM U JpYy-
TMMHU YYaCTHHKaMH Iporecca. ['pakJIaHCKOe NpaBO HE COAEPKUT NEPEUHs
YYaCTHHKOB IPOLIECCA, @ TOBOPUT O JIMIAX, y4acTByromux B aene. Crarbs 29
I'TIK. JInna, yyacTByroIIKE B JIeJ€ — 3TO YYaCTHHUKH Ipoliecca (aena), KOTo-
pble UMEIOT B JIEJI€ MaTEpUAIIbHO-IIPABOBOM HHTEPEC — CTOPOHBI, TPETHU JIU-
11a ¥ UMEIOLIME MPOLECCYaIbHO MPABOBOM HHTEPEC — IPOKYPOP, FOCYIapCT-
BEHHbIE M OOLIECTBEHHBIE OPIaHbl, MPEICTABUTEIN CTOPOH M TPETHUX JIHIL,
IPEICTaBUTENN PAa3IMYHbIX OPraHoB. ['paxxaaHCcKue mpoleccyalbHble OTHO-
IIEHUS] BOSHUKAIOT U MEXy CYJOM M JHULAMH, COACUCTBYIOIMMH OCYIIECTB-
JICHUIO TIPABOCY IMSI.

[IpoueccyanbHbple OTHOLIEHUS PA3IWYHbI, 3aBUCAT OT IPOLECCYaTbHOTO
NOJIOXKEHUS] YYaCTHUKOB Ipouecca. IIpu 3Tom 00s3aTesbHbIM YYaCTHUKOM
3TUX OTHOLIEHUH, BO3HUKAIOIIUX C CTPOr0 ONPENEIECHHBIX paMKaX — B paM-
Kax InpolueccyanbHoil Gopmel, yperyaupoBaHHbeix B ['TIK u npyrux 3akonax
aBisiercst cya. llpu 3TOM OTHOIIEHHS MOTYT OBITh PaBHBIMHU «CYJ-HCTEL,
«CYyA-OTBETYUK», Y UCTLA U OTBETYHMKA PAaBHOE MOJIO)KEHHE B CyJAE, HO MpHU
3TOM CYJ — BJIACTHBIM OpraH, MO3TOMY 3TH OTHOILUEHUS OTJIMYAIOTCS APYT OT
apyrux. OIHAKO, 3TH BIACTHBIE MOJHOMOYHS CyAa CTPOIrO ONPEAEIIEHbI 3aK0-
HOM. Llenp 3THX OTHOLIEHUI — PacCMOTPEHHUE Aena. A JEJ0 MPOXOAUT OIpe-
JICJICHHbIE CTAJUU, IO3TOMY BCE 3TH OTHOLIEHUS B3aUMOOOYCIIOBIIEHBI, BbITE-
KaloT IPYT U3 Ipyra.

Wrak, rpaxxaaHcKkue IpoLeccyalbHble OTHOUIEHUS! — 3TO YPEryJIHpOBaH-
Hbl€ HOpPMaMHU TpakJIaHCKOT0 MPOLECCYyalbHOr0 MpaBa, OOLIECTBEHHBIE OT-
HOILIEHHS, BO3HUKAIOUIUE MPU PACCMOTPEHHH TPAXKIAHCKUX JIET, MEXAY CY-
JIOM, HaJEJIEHHBbIM PYKOBOJSIIMMHM M BIIACTHBIMU (YHKUMSIMH U JPYTUMH
YYaCTHHKaMU Ipolecca: JULIAMHU, YYaCTBYIOIIMMHU B JI€J€ U JIMLIAMH, COACH-
CTBYIOIIIMMH IIPaBOCYAMIO, ITPOTEKAIONIUE B CTPOTO ONPENEIICHHOW IpOLEC-
CyalibHOHM (hopMe, B ONpPEAEIICHHON MOCIEI0BAaTENbHOCTH, B 3aBUCUMOCTH OT
BOJIM CTOPOH, COCTOSAIIME U3 PA3JIUYHBIX 3JIEMEHTOB OOIIEr0 KOMIUIEKCHOTO
IPaBOOTHOIICHMS, POTEKAIOILIKE IO MPABUITY COOIIOICHUS U PAaBEHCTBA MTpaB
U 00s3aHHOCTEW, OMNPENEIIEMBIX MPOLECCYaTbHbIM IOJOKEHUEM Y4YaCTHU-
KOB, HaIlpaBJICHHbIE K €IMHOM 1IEJIM PACCMOTPEHHUS U Pa3peLICHHMs IeTa.

I'paxxgaHckue mnpoleccyaabHble OTHOIIEHHS BO3HUKAIOT TOJIBKO TOI/A,
KOTJla CyIIECTBYIOT:

1. rpaxaaHcKue mpoleccyaibHble HOPMbI, 3aKPEIIEHHBIE B 3aKOHE

2. YYAaCTHMKM OTHOIIECHHS HMEIOT MPOLECCyalbHYIO MPaBOCIOCO0-
HOoCTh cT.31 1 32 I'TIK

3. uMeeT MecCTO opuanueckuil Qakt (4aile 1eibld cocTtaB (hakTOB).
®DakT MOXET ObITh COOBITUEM — CMEPTh MCTLA, a MPABOOTHOLIEHNUE HE J0-
yCKaeT MpaBONpPEEMCTBA, HO yalle (akT coObITHE+AEHCTBUE — IpaBoONpe-
€MCTBO BO3MOXHO, TOI/Ia IPABONPEEMHHUK BCTYNAET B MPOLECC, CYJl BBIHOCUT
ONIPENICIICHHUE.
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OOBEKThl TpaXIaHCKUX MPOLECCYATbHBIX OTHOIICHHUN ONpeaAesIoTCs
nporeccyanbHOU (DYHKIMEH YJaCTHUKOB OTHOIICHUH, NEHCTBUSIMH, KOTOPHIC
OHM COBEpIIAIOT. Tak, OOBEKTOM MPABOOTHOIICHUS «CYyI-IKCHEPT» OyaeT
CHeUalbHOE 3HAHUE, KOTOPBIM PACIOJAraeT 3KCIepT, U KOTOpoe HE0OX011-
MO Cyqy IS paspeieHus aena. OIHaKko, o Kaxa0My ey 00beKT 00Iui —
JUISl BCEX MPABOOTHOLIEHUH — 3TO JI€JI0, KOTOPOE JOKHO OBITh pa3peleHo.
[ToaTOMy MOXHO TOBOPUTH, YTO OOIINH MO 7€y 0OBEKT COCTOUT U3 O100B-
exToB. OOmuil MOAOOBEKT — TPYIOBOM CHOp, MOAOOBEKTH: MH(DOpMAIHS
CBUJIETEJIS O CIIOPE, 3AKIK0YEHHE IKCIIEPTa O NIPABUIBHOCTH HAYUCIIECHUS 3ap-
IUIaThl, MHTEPECHI MpeACTaBIsieMoro ncrua. OOBEKT OTBEYAET HA BOIIPOC: «HA
YTO HANPABJICHO MPABOOTHOIICHHE .

MoHo BecTu pedb 00 00BEKTE TPakKIaHCKHUX MPOILECCYyalbHBIX OTHOIIIE-
HUH KaK O JIeJIaX, OTHECEHHBIX K KOMIIETEHIIMHU CYJI0B OOILEN FOPUCTUKIINH.

CopeprxaHue MpaBOOTHOLIEHUS BKIIFOYAET B €051 TPH JIEMEHTA!

1. mpaga;

2. 00s13aHHOCTH,

3. IEUCTBUS.

CyOBbeKThI IpakJIaHCKUX MPOLIECCYaTbHBIX OTHOIIEHUI:
1. Cynpr
CyJibl IEPBOM MHCTAHLIUH
CyJbl KACCAallMOHHOW MHCTAHIIUH
Cybl HAJ30PHOW UHCTAHIIUU
2. JIuua, y4acTBYIOILIIHAE B JEJE
JMIAa — YYAaCTHUKH CIIOPHOTO MPABOOTHOILLIEHUSI, YYaCTHUKH JIENa;
JUIa — HE YYaCTHUKHU CIIOPHOI'O OTHOILIEHHUS, JIENa;
K [IEPBBIM OTHOCSITCS: CTOPOHBI, 3asIBUTEIH, KaJTOOIUKH, TPETHH JIULIA.
Ko BTOpBIM OTHOCSTCS: POKYpPOP, OpPraHbl TOCYNpPaBICHUsS U 00IIECT-
BEHHBIX OpraHHU3alui, IPEICTaBUTEH, aIBOKATHI.
3. JInna, COAEUCTBYIOMNE OCYLIECTBICHHAIO TPABOCY AU
AKCIIEPT, NEPEBOTUNK, CBUIETEND.

Cyn — OCHOBHOW M 00s13aTeNbHBIN yYacTHUK mporecca. Ero poinb u Ha-
3HAYEHUE — OCYLIECTBJIEHUE MPABOCYIUs, MYTEM PACCMOTPEHHS] KOHKPET-
HBIX J1e7. [IporcXoauT 3TO MyTeM KOHKPETHBIX IPaKJaHCKHX MPOLECCyallb-
HBIX OTHOLIEHHUH.

Crnengyer moHMMaTh, YTO CyJl MOYKHO paccMaTpHUBaTh KakK rOCyIapCTBEH-
HBII OPraH, TOCYJAapCTBEHHBIM OPraH, OCYLIECTBIIOIIMN IOPUINIECKYIO Aes-
TEJIBHOCTB; CYJIbl COCTABIISIIOT LIEIYI0 CUCTEMY M CTPYKTypy. Cya — 3TO op-
raH, K KOTOpOMy oOpalarorcs Uil pa3pelieHus crnopa, aena. Cyapl Kaxaoro

> VueHbIe MO-pa3HOMY MOIXOIAT K MOHATHIO OOBEKT» — 3TO BOMPOC JUCKYCCUOHHBIH,
OJIHU CUMTAIOT, YTO €TO HET, IPYTUEe — UTO €CTh.
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3B€HA UMEIOT CBOIO BHYTPEHHIOIO CTPYKTYPY U nojiHoMouus. CyJ1 — Kak yua-
CTHUK Ipoliecca.

CocrtaB cyJla — 3aKOHOM YCTAaHOBJIEHHOE KOJIMYECTBO CYJEH, JOJAKHBIX
paccMaTpuBaTh 3asBJICHHE, X0/IaTaACTBO, J€10, )Kano0y. Tak euHONIMYHO —
TO €CTh OJIMH CYJIbsl IPUHUMAET, OTKA3bIBACT B MPUEME 3asIBJICHUS, HA3HAYAET
JIeN0 K CAYIIAHWIO U T.J., KOJUIETUAIbHO PAacCMATpPUBAETCS JIEJI0 O BOCCTa-
HOBJICHHM Ha pabore, B KaccanmnoHHOW wHCTaHmuu. Cmotpu cT.113, 125-8,
129, 133, 142, 143, 297 u npyrue I'TIK.

CocraB cyJla — KOHKpETHBIE CyJibU (B 1 MHCTAaHIIMKM HAPOJHBIC 3acenare-
JIM), pacCMaTPHUBAIOLIME KOHKPETHOE JIETIO.

3aKOH CTpPOrO perjiaMeHTUPYEeT MpaBWiia y4yacTUs U OCHOBAHMSI HE yda-
ctus cyneu B nene — cr.16-20, 22-24 T'TIK.

OcHoBaHus 1Sl OTBOJIA MOKHO KJIaCCU(UIIUPOBATH MO JIBYM IpyHIIaM:

- 3amHTepecoBa”HHOCTh 1.2, 3 cT. 18 [TIK m cT.17 I'TIK

- yuactue B zgeine panee 1.1 ct.18, 19 I'TIK.

3aMHTEpPECOBAHHOCTD CYJIbU WJIM OOCTOSITENLCTBA, CTABAIINE MOl COMHE-
HUE ero OeCIPUCTPACTHOCTD, JOJIKHBI ObITh TOATBEPKACHBI, MPEINOI0KCHUS
HE JIOJKHBI SIBJIITHCSI OCHOBAHUEM JIJIs YIOBIETBOPEHUSI OTBOJIA.

CTOpOoHBI — ATO OCHOBHBIE YUYACTHHUKH Mpolecca. UMy sSBISIOTCS UCTEll U
oTBeTYuK. OT APYrUX JUI, yYaCTBYIOUIUX B JIeJie€ OHU OTIMYAIOTCA TEM, 4TO Y
HUX €CTh MaTepHAIbHO-NPABOBOM U MPOIIECCYaIbHO MTPABOBOM UHTEPEC B JIe-
Jie, ¥ OHU XOTs Obl MPEIANOJIOKUTEIBHO SBISIIOTCS YYACTHUKAMU paccMaTpHu-
BAEMOTI0 B CyJ€E JIeJIa, CIopa.

Hcren — 310 111110, KOTOPOE SABISETCSA 00JaaTeNIeM CIIOPHOTO MpaBa Win
OXpaHsAEMOT0 3aKOHOM MHTEpECa, UCTEL] BO30YKIAET AEJ0, UCTEL ONPEAEIIseT
npeaMET MCKa, OOBEKT CIopa, pa3Mep UCKOBBIX TPEOOBAHUM, OCHOBAHUS UC-
Ka, B paMKax 3aKOHa BIpPaBe BHIOPATh U CyJ, OT €ro MHUIIMATUBBI 3aBUCUT X0/
nena.

OTBETYUK— 3TO JIUIIO, K KOTOPOMY MPEAbSIBICHO TpeOOBaHUE HCTIA, U
Ha HEM JICKUT O0SA3aHHOCTH BBIMIOJHUTH TPEOOBAHUS UCTIA, OTBETYUK MOXKET
3allMIIAThCS, MpeiaraTh MUpP, 10Ka3bIBaTh HEOOOCHOBAHHOCTb TPeOOBaHUM
UCTLA.

Korpga ucren wim OTBETUMK HEHAAJICKAIME, HACTYNAIOT MPOIECCyalb-
HBII U MaTepualibHbIe OCNIEACTBUS (oApoOHEe cMoTpu TeMy: «JlocyaeOHas
MIOJATOTOBKA JICIa).

CropoHamMu MOTYT OBITh JIFOOBIE (PU3UYECKUE JINLIA, TPAXKAAHE, OpraHU3a-
MU KaK SBJISIIOLIMECS IOPUINYECKUMU JIMIAMH, Tak U HeT. Onpenensonium
SIBJISIETCS. OTHOUIEHHWE CTOPOH K MaTepUaIbHO-IIPAaBOBOMY OTHOIICHUIO, €CIIH
OHM YYAaCTHUKHU 3TOT'O OTHOIIEHUS, TO U CTOPOHBI.

VY cTopoH paBHBIE MpaBa U 00SI3aHHOCTH, U 3TUM OHH OTIIUYAIOTCS OT JIPY-
rux jui. Crates 33 ['TIK.

3aKkOH JIoycKaeT npoueccyanbHoe coyyactue — c1.35 ['TIK — 310 yua-
CTHE B MPOIECCAa HECKOJIbKUX MCTIIOB MM OTBETUYUKOB, UJIK OJTHOBPEMEHHO U
T€X, U Apyrux. [ 1aBHOE yCIOBUE TAKOTO YYaCTHUsI MHOXECTBA JIUI] — ATO OJI-
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HOPOJHOCTh TpeOOBaHUs, B3aUMOCBS3b TPeOOBAaHUM, MPU I3TOM TpeOOBAHUS
UCTLIOB U MHTEPECHl UCTLIOB U OTBETUUKOB HE UCKIIIOYAIOT Apyr Apyra. [Ipo-
[eCCyalbHOE COy4acTue — 3TO COSAMHEHUE UCKOB MO CyOBEKTaM mporiecca.

CoyuacTtue nenutcsi Ha o0s3aTesibHOE (HE0OXOAMMOE), BBITEKAET U3 OCO-
OCHHOCTEH MaTepHaIbHO-IPABOBOrO OTHOLIEHUS, HAalpUMEp, COBMECTHas
COOCTBEHHOCTh Ha JIOM, MPH TaKOW COOCTBEHHOCTH HCK TMPEABSABISAETCS KO
BCEM OTBETYMKAaM-COOCTBEHHUKaM JIoMa — IACCUBHOE coydacTue, U Ha ¢a-
KyJIbTaTUBHOE (HEOOS3aTeIbHOE) — BOMPOC O MpaBe M O0S3aHHOCTU CTOPOH
MOET OBbITh pa3pelieH OTAEJIBHO Ui KaXKJIO0ro JIMLa, HO Liejaecoo0pasHee
paccMOTpeHuEe BMECTE, OJHOBPEMEHHO, HAaIpHUMEpP, WCKU aBTOPOB K H37a-
TEIbCTBY — AKTUBHOE COYYacTHE.

Coy4acCTHUKH MOJIB3YIOTCS BCEMU TEMU MPaBaMU, UTO U UX CTOPOHBI, BbI-
CTYMAIOT 3a ce0s1 HE3aBUCUMO OT APYI'HX, HO Y HUX €CTh IIPABO MOPYUYUTh BEC-
TH JI€JI0 OJHOMY U3 HUX, [IOPYUYEHHUE JTOJKHO OBITh OPOPMIIEHO IO IIPABUIIAM
cT.45 u 46 I'TIK, Ho 3aro, orpannyenuii o ct.44 I'TIK ObITh HE MOXKET.

Coy4actre BO3MOKHO 110 MHULIMATUBE JIMI U Cy/a, HO CyJ HE MOYKET BBO-
JUTh COyYacTHE MCTIIOB, TaK KaK 3TO Oy/JeT HapylIEeHUEM JUCIIO3UTUBHOCTH.

ITox mpoueccyanbubiM npaBonpeeMmcTBoM (cT.40 I'TIK) monumaercs 3a-
MEHa OJHOW M3 CTOPOH JIPYTUM JIMLIOM-IIPABONPEEMHUKOM. B0o3MOXkHO mpa-
BOIIPEEMCTBO UM Cpeu TPeThbUX Jull. «IIpaBonpeeMcTBO — 3TO Mepexo]l mpas
OT OJHOTO JIMIIA K APYrOMY HEMOCPEICTBEHHO B CHJIy 3aKOHA WJIM CorJallle-
HU... TPAaBOMPEEMCTBO 001ee (YHHBEPCAIbHOE) U YAaCTHOE (CHUHTYJISIPHOE).
[Ipu oO1eM K NpaBONPEEMHUKY MEPEXOIAT HE TOJIBKO MPaBa, HO U 00A3aHHO-
CTH...HallpUMeEpP, HACJIEI0BAaHUE... YACTHOE COCTOUT B NEPEXOAE OTAEIBHOTO
mpaBa OT OJHOTO JHIA K JApyromy. TakoBa, Hampumep, yCcTylka TpeOoBa-
Hus...» (FOpuaudeckuit cioBapb, MockBa, «CoBeTCKas SHIIMKIIONEIUS,
1987, cTp.359).

[TponeccyanbHOE MpPaBONPEEMCTBO 3aBUCUT OT MATEPUAIBHOTO OTHOIIE-
HUS, TaK €CJIU BO3MOKHO IMPABONPEEMCTBO B MATEPUAIbBHOM OTHOLIEHUH, TO
TOrJa BO3MOXKHO M B TpakJaHCKOM Ipolecce, Ha Jo0oil ero craauu. Ho
BCTYILJICHUE B IPOIIECC MPABONPEEMHUKA MCTIA TOJBKO C COIJIacusl MpaBo-
MPEEMHHKA, 4 OTBETUUK 3aMEHSIETCSI TPAaBONMPEEMHUKOM Ha OCHOBAHUU OIIpe-
JIEJIEHHSI CyJa, HE3aBUCHMO OT €r0 BOJIU.

Cyn nomkeH co3/1aBaTh YCJIOBUS JUIsl BCTYIUIEHUS! B MPOLECC MPaBOMpe-
emHuka ct.214 n.1 T'TIK.

[IpaBoOTHOIIEHUS CTOPOH MOTYT MPSIMO WJIM KOCBEHHO 3aTparuBarh OT-
HOIIIEHUS, B KOTOPBIX COCTOSIT JPyTHe€ JIMIA CO CTOPOHAMHU WJIM C OJHOM W3
HuX. [103TOMYy 3aKOH BBIIEISET TPETHUX JIUIl C CAMOCTOSITEIbHBIMUA TPeOOBa-
HUSIMA — TaKWe TPETHH JIMIIA HECYT BCE MpaBa U 00S3aHHOCTH UCTIIA, TaK KaK
OHM HMMEIOT HMHTEPEC B CIIOPE, MMEIOT CAMOCTOSITENbHOE TPEOOBAHHME HA
npeaMeT crnopa. TpeTbe JIUIo, 3asBIISIONIEE CAMOCTOSATENbHbIE TpeOOBaHUS
JOJKHO TPEIBIBUTh K CTOPOHAM MCK Ha MPEAMET CIopa CTOPOH, WU K OJI-
HOMY OTBETUYUKY. OTIIMUME OT COMCTIA B TOM, YTO TPeOOBaHUSI COMCTIIOB CBSI-
3aHbBI, a TPETHETO JIMIA ¥ WCTIA B3aMMOMCKIIOUAIOT APYT Apyra, XoTs Obl B

36



yactu. Knnaccuueckuil mpumep, TpEThUX JIUII, 3aSBIISIIOIIUX CAMOCTOATEIIbHbBIC
TpeOOBaHMS — 3TO JIEJ0 O pa3jesie UMYILIeCTBa CYIIPyroB, TPEOOBaHUS POIU-
TeNel CynpyroB — TPETbUX JIWII, 3asBISIONIMX CAMOCTOSITENIbHbIE TpeOoBa-
HUSL.

TpeTbe MU0, HE 3asBIIsIolIee TPEOOBAHUI CaMOCTOSITEIBHBIX HA MPEIMET
CIIOpa, 3aMHTEPECOBAHO HE B MPEAMETE CIIOpa, a B UCXOJIE JEIa, TaK KaK pe-
HICHUE MOKET MOBJIUATH Ha €ro MpaBa U 0053aHHOCTH C OJTHOM U3 CTOPOH, Ha
CTOPOHE, KOTOPOH OHO BBICTyHaeT. PerieHune, BBIHECEHHOE 10 CIIOPY MEXAY
CTOpPOHAMM, JJI TPEThEro Jinila OyJeT nperoauiuanbHeM. OHO YK€ HE CMO-
JKET ocrapuBaTh T€ (aKThl, KOTOPbIE OYyT YCTAHOBJIEHBI PEIICHUEM CY/ia O
neny ctopoH. Tpetbe uio 0e3 CaMOCTOSTEbHBIX TPEOOBAHUI OTIIMYAETCS OT
COOTBETYMKA WJIM COUCTIIA TEM, YTO PEIICHHE CyAa JJisl HEr0 KOHKPETHO IpaB
HE MOPOXKJIAET U HE Bo3Jaraer o0s3aHHOCTEH, TaK KaK OHO COCTOUT B MPABO-
OTHOILIEHUSIX CO CTOPOHOM, @ HE CTOpOHAMHU. TpeThe JUI0 MOKET MPUHUMATh
y4yacTue B MpoIlecce MO CBOEH MHUIIMATHBE, IO MHUIMATUBE CTOPOH, CYJa,
npokypopa. Llenbto ero yvyactusi B Jieie SBISETCS 3allluTa CBOEr0 MHTEpeca,
npeAoTBpalleHue HeOIaronpusaTHBIX JUIsl Ce€0sl TOCIIEICTBUM.

3aKOHOJATENEM BBIJIEJIEHO 00s3aTEIbHOE Y4acTHE TPEThbUX JUL, KOrja
BO3MOKHO perpeccHoe TpedoBanue ct.39 I'TIK.

Tperbu nuna 6e3 caMOCTOATENbHBIX TPEOOBAHUIN MOJB3YIOTCS MPaBaMU U
HECYT 00s3aHHOCTH CTOPOH, 3a UCKIIFOUEHHUEM TEX MOJTHOMOYMI, KOTOpPbIE Ka-
carorest mpeamera cropa (cr.38 TTIK)°.

[Ipokypop siBsIETCS JOHKHOCTHBIM JIMLIOM [TPaBOOXPAHUTEIBHOIO OpPraHa
—pokypaTypsl. OCHOBHON (yHKIMEH MNPOKypaTyphl SIBISETCS HAA30p 3a
coOIoICHHEM TIPaB U CBOOOJ IpakAaHWHA (2 KMEHHO OHH, Ipa)<JaHe, Jale
BCETo M 00pamaroTcs B ¢y o0mel FOpUCIUKITNN) U HAI30pP 32 COOI0IeHUEM
3aKOHa (a oOpanaroTcs B CyJ, KOTJa 3aKOH HAPYIIAETCA WM HE UCIOJIHAET-
cs1). Cratesa 1 3akona P® "« npokyparype P®"» cmotpu Takxe cr.21, 22, 31-
33, 35-39.

[Ipokypop y4acTByeT B rpak/IaHCKOM IIPOLIECCE B IBYX HAIIPABJICHUIX

- HEIMOCPEJICTBEHHOE y4acThe — 3TO MOXET ObITh ydyacTue B y>K€ Haya-
TOM IpoLIEcCe; MPEAbSIBICHUE UCKA B 3alUTy MHTEPECOB (B 3TOM cilydae y
IPOKYypopa IpaBa UCTLA, 3a MCKIOYEHUEM IMpaBa PEIIMTh CIIOP MHPHO, HO
3TO MPOLECCYATBHOE IOJIOKEHUE HUCTLA, K HEMY HE MOTYT MpEAbSIBUTH
BCTPEYHbIN UCK U T.II.)

- IMPOKYpOp HE y4acTBYET B CAMOM JeJie, B CAMOM IIpoliecce, HO OCylle-
CTBJISIET HAJ30p 32 PEUICHUSIMU CYJa; TaK, MIPOKYPOpP MOXKET 3HAKOMHTHCS C
JenaoM, UcTpeboBaTh AeN0 U3 cyaa, npuHecTu npotecT cT.41, 282, 320, 322,
324 TTIK.

* BbICKa3bIBACTCS MHEHHUE, YTO TPETHH JIMIA, 3asBIISIOIINEC CAMOCTOSITEIILHBIC TPEOOBAHUSI
Ha IpeIMEeT CIopa W TPETbU JIMIA, HE 3asBISIOLIUME CAMOCTOSITENIbHBIX TPeOOBaHUI Ha
IpeaMeT CIopa, OYeHb PACIUIbIBYATAs M HEAOCTATOUYHO MH(POPMATHUBHAS — CMOTPH XKyp-
Hall «ApOuTpaxHbIil U rpakaaHckuii mporece» Ne3 3a 1999 r. c1p.24-29
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IIpokypop, cormachHo c1.29 I'TIK, sBnsercsa mumoM, y4aCTBYIOIIMM B JIETIE.
M korpa BO3HUKAIOT Kakue-IMOO0 BOIPOCHI, COMHEHHSI IO TOMY PacIpOCTpa-
HSETCSl JIM Ha NPOKypopa AaHHAas HOpMa 3aKoHa, Hampumep, cr.334 u 335
I'TIK, TO cnexyer UCXOAUTh U3 TOTrO, YTO MPOKYPOP, JIMIO, YUACTBYIOLIEE B
Jele.

OnHako, IPOKYpOp B CHILy CBOEH JOJKHOCTH 00s13aH COJIECTBOBATH Mpa-
BOCYIMIO, €r0 3aKJIIOUEHUE JOKHO OBITh OOBEKTUBHO M 3aKOHHO. [loaTOoMy
BCE-TAKM, KaK MHE KaXKeTCsl, IPOKYPOP — OCOOBIH YUaCTHHK IIporecca .

VYyacTue B rpaxJaHCKOM IPOLIECCE TOCYJaPCTBEHHBIX OPraHOB U OPraHOB
MECTHOTO CaMOYIpaBJ€HHs, OPraHU3alUMid U OTIEIbHBIX Tpa)AaH, 3allld-
HIAI0IKX ITpaBa u uHTepecsl apyrux auun. Ct. 29 n 42 I'TIK naet npumMepHBbI,
OpUEHTHPOBOYHBIN MEPEUYEHb OPraHOB, 3AMMIIAIOIIMX IpaBa Apyrux jui. To
€CTh 3TH K€ OpraHbl MOT'YT OBITh U CTOPOHOM IO Jeiy, TOrJa X MPOLECCy-
QJIBHOE TOJIO)KEHHE — TIOJIO)KEHHE CTOPOHBI, MPU HAJUYUH MaTepUaIbHO-
IPaBOBOr0 OTHOLIEHUSA. A MOTYT OBITh TOJBKO HPOLECCYaJIbHBIM HCTLIOM
(KaKk IpOKypop) — TOrZa y HHUX TOJBKO IpOLEcCyallbHAs 3aMHTEPECOBaH-
HOCTb. Y4YacTHe UX B Mpouecce 00ycIOBIEHO (PYyHKIUSIMH, BO3JIOKEHHBIMHA Ha
HuX 3akoHoM. Hanpumep, ct1.23 3akoHa «O npodeccuoHaIbHBIX COI03aX, MX
paBax W TapaHTHUSX JEATEIbHOCTH» IpenycMaTpuBaeT «B ciayuasx Hapyie-
HUSl 3aKOHOJATEIbCTBA O TpPYJE MPOQCOIO3bl BIPAaBE MO MPOCHOE HIECHOB
npogdcoro3a, Ipyrux pabOTHUKOB, a TAKXKE 110 COOCTBEHHONM MHULMATUBE 00-
pamarbes ¢ 3asBJICHUSMU B 3alUTy MX TPYJOBBIX IPaB B OpraHbl, paccMmar-
pHUBaKOIIKE TPYAOBBIE CIIOPHL...» Kpome Toro, 3aKkoH nmpeaycMaTpuBaeT 3alliu-
Ty Npo(COI03HBIX PAOOTHUKOB (CMOTPH TPYIOBOM KOAEKC).

OTu opraHbl MOTYT y4acTBOBaTh B IIpoLiecce B IBYX (popmax:

1. IlpenpsiBiaeHue Mcka B 3alUTy JAPYroro JIMLA, Kpyra JIML, Hanpumep,
UCK COI03a MOTpeduTenell K MpOU3BOAUTENIO TOBapa, OyAeT MOJaH C LENbIO
3aIIUThl HEOMPEJIEIEHHOI0 Kpyra JUIl OT HEKaueCTBEHHOTo ToBapa (cT.46 3a-
KoHa P® «O 3amure npaB noTpeOUTenein).

2. YyacTBOBaTh B MPOLECCE MO CBOEH MHUILIMATUBE, WA MO MHUIUATUBE
cyna, 1o XOJaTaicTBaM JIMI], y4aCTBYIOLIUX B JeJie, TM00 B CUIIY YKa3aHUU
3aKOHA, JUIS 1a4d 3aKJIOYEHHUE MO NIy, B LEJAX 3alUThl HHTEPECOB y4acT-
HUKOB IPOLIECCA U COIIACHO BBIMOIHAEMON MMU PpyHKIMU. OpraHsl 1al0T 3a-
KJIFOUEHUE B MHCbMEHHOM BUJE (IPOKYPOP MOXKET M YCTHO), IO CBOEMY BO-
pocy, a He M0 Bcemy ey (IpoKypop 1o cBoeMy aeny). [lonnomouunst npen-
cTaBuTens o(OpMIIAIOTCS HaanexamuMm oOpa3oM. Ecnm y oprana mmeercs
MHTEPEC MATEPHAIBHO-IIPABOBOM, TO 3TO YK€ TPEThE JHUI0, HAIPUMEp, pa3-
nen nas B JKCK, ocBOOOXAeHNE UMYILECTBA OT apecTa.

Opran mMoxet ObITh B CHITYy CBOMX (DYHKLIHH MO OJTHOMY €Iy MCTIIOM, 110
JpYroMy MCTLOM B MHTEpEcax APYroro JMua, JULOM, JAlOIIUM 3aKII0YEHHE.
Tak, opran oneku ¥ NONEYUTEIbCTBA MOXKET MPEABIBUTH UCK O JIMIIEHUHU PO-
nuTensekux npas poaurenen c¢r.70 CK PO.

" O mpokypope cMoTpH Takke Temy: «CyneOHoe pa30upaTeibCTBOY.
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MoxkeT oTlien ONeKr NPeabsiBUTh UCK B HHTEPECAX HEAEECIIOCOOHOr0 Po-
JUTENSI K JPYTrOMY POAMTEINO O JUMIIEHUH POJUTENbCKUX IpaB U T.I. A Mo-
XeT OBbITh OTJEN ONEKHU MPUBJIEYEH K YYaCTHIO B JIEJI€, M0 UCKY POAMUTEI,
OpPOKypopa U T.A. K APYroMy POJUTENI O JIMIIEHUH POAMUTEIBCKUX IpaB
(ct.78 CK P®). OTnen onexku MOKET OBITh U MPOIECCYATbHBIM OTBETYUKOM:
JIeI0 0 BOCCTAHOBJICHUU B POJUTENLCKUX IMpaBaxX. YKa3aHHBbIC OpraHbl (ax-
TUYECKH MOTYT COBEpIIaTh BCE NEHCTBHS, 00JaJat0T BCEMH MpaBaMu U 00s-
3aHHOCTSIMU, KOTOPBIE MPEJOCTABIECHBI UCTIy. KpoMe TOro y HUX €CTh JIbIO-
ThI: OCBOOOXK/IEHHE OT YIUIAThl FOCHOLIIMHBI, K HUM HE MOXET OBITh MpEIb-
SBJICH HCK, OHM HE HECYT CyJeOHbIX pacxoaoB. Kazamocs Obl, B citydae, Koraa
OHM JAIOT 3aKJIIOYEHHE N0 ey — 3TO y4acTHE KaK 3KCIEepTa, HO 3KCHEpPT
JAET OTBETHI HA BONPOCHI, IOCTABJICHHBIE CYJOM, HE Y4aCTBYET B UCCIIEA0BaA-
HUU 00CTOATENBCTB JIea, IPEeAyIpekIaeTcss 00 yroJIOBHOW OTBETCTBEHHOCTH
— OpraH e y4acTBYET B UCCIIEIOBAHUN OOCTOATENbCTB U JOKA3aTEIbCTB JIe-
Ja, JAeT 3aKJIIOYEHHE M0 CBOEMY YCMOTPEHHUIO B Ipejeliax, KOTOpbIe ycTa-
HOBJICHBI PaMKaMH €ro (yHKIUH, a HE CYJOM. ¥YYacTHe 3KCIEPT 00yCIOBICHO
JIOKa3aTeJIbCTBEHHBIM MaTEepUajoM, a y4acTHe OopraHa — IpaBaMu U UHTEpe-
CaMH JIMII, YYaCTBYIOIIMX B JIEJI€, 3aKOHOM.

VYkazaHHbIEe OpraHbl MOT'YT y4acTBOBAaTh M B JI€NaX, BBITEKAIOIIUX U3 aJl-
MUHUCTPaTUBHO-NPABOBBIX OTHOLIEHWN M MO JejJa 0co0Oro Mmpou3BOJCTBA
(ct.263 I'TIK).

JInna, coaeicTBYIOIME OCYIECTBICHUIO MPABOCYAMS: IKCIIEPTHI, CBHUJIE-
TEJH, NIEPEBOTUMKNA — y KAKJIOT0 U3 HUX CBOM IpaBa U 00SA3aHHOCTHU, HO 00-
1iee — y HUX HET 3aMHTEPECOBAHHOCTU B MCXOJE JeJla, UMEHHO, I0pUANYe-
CKOM 3aMHTEPECOBAHHOCTH (MOpaibHas, POACTBEHHAs, CIyXeOHas MOXKET
OBITb).

Csuoemens — WCTOYHHK, HOCUTENb CBEAEHUH O (hakTax, JeKalux B OC-
HOBAaHUM MKCKA, WJIU BO3PAKEHHUSIX NPOTUB HUCKA, HOCHUTEIb HH(POpPMALIHH,
MMEIONIEH 3HAYCHUE TS JIETa.

Cr.61 u 62 I'TIK roBOopUT UMEHHO 00 OOS3aHHOCTH CBUJIETENSI SIBUTHCS B
Cyl U JaTh nokaszaHus. K mpaBaM MOXXHO OTHECTH pa3yMHbIE U (DAKTUUECKHU
BO3MOXHBIE MPOCHOBI CBUETEINSI THIIA:

- IPOCUTh CyJ OOBSIBUTH NEPEPHIB, TAK KaK MOKA3aHMS JUISTHCS OYEHBb

TOJITO;

- TMPOCHUTH CY] pa3pelIeHUs 1aBaTh MOKA3aHUS CULIS;

- BO3MOXKHOCTb MOJIb30BaThcs 3anucamiu (ct.168, 172 T'TIK)

- BO3MOKHOCTb YCJOBHI U 0053aTe€IbHOCTh yCIOBH Aomnpoca (cT.162 u

173 T'TIK).

DKcnepT-1uno, 00s1aJarolee CrelualibHbIMU TO3HAHUSIMU B KaKOK-IHM00
00JaCTH HayKH, TEXHUKH, UCKYCCTBa, peMecia. Jlaxe ecnu cam cyabsi pa3Ou-
paeTcsi B KaKOM-TO BOIIPOCE, TO BCE PABHO AKCIEPTU3a JOJKHA OBITh Ha3Ha-
YyeHa, CJIeJ0BaTEbHO, MPAaBUJIO — COBMEILEHHE (DYHKIMI CyJbU U 3KCIEPTa
HEJOIMyCTUMO. Y 3KclepTa eCTh IpaBa:

39



- 00yCIoBI€Hb HEOOXOAMMOCTHIO UMETh MaTepual, Mo KOTOPOMY Mpo-
BOJMTH 3KCIEPTU3Y

- 3TO IPABO 3aJaBaTh BOIPOCHI, UCCIEAOBATh MaTEPHAIIbI €11, IPOCUTh
CyJl IPEOCTAaBUTh €MY JOIOJIHUTENbHBIA MaTEpHAIL.

O0s3aHHOCTH:

- 00yCIIOBJIEHBI €r0 IMpolecCyalbHbIM Ha3HaYEHUEM — 3TO JaTh 3aAKIIO-
YeHUe, IBUTHCA B CY/l, OTBETUTH Ha Bonpockl (cT.76, 77, 75, 78 T'TIK).

Cyn Takxe HeceT 00sA3aHHOCTH MEpe]l SKCIEPTOM M JOJHKEH COOJI0IaTh
npaBa y4acTHUKOB npouecca ct.74 I'TIK.

llepesoouux — nuuo0, BIIAJCIOLIEE S3bIKOM, 3HAHUE U MPUMEHEHHE KOTO-
poro HeoOxoaumo s aena. CoBMenieHue (QyHKIMU NEPEBOIUMKA U APYTOro
YYaCTHHKA IpoILiecca, MyCTh Jake€ COMCTUA HeaomycTuMo. OO0sA3aHHOCTD Iie-
peBoJUMKa OOYCJIOBJIEHA €r0 HAa3HAYEHUEM, IIEJIbI0 y4acTHs B J€Je, TaK OH
JOJKEH IEPEBOIUTH BEPHO U CBOEBPEMEHHO ABIATHCA B ¢y ¢T.152 I'TIK.

DKCIEepT U NepeBOTYMK MOTYT ObITh OTBenieHbI CT.18 1 20 T'TIK.

OpnuM u3 (akTOpOB peajbHO peann3aluy IpaBa Ha CyAEOHYIO 3allUTy
SBIJISIETCSI TOCTYIMHOCTh MPABOCYAMs, a TapaHTUEH JOCTOBEPHOCTH JIOKAa3a-
TEIBCTB — HENPUKOCHOBEHHOCTh JJUYHOCTU M rOCyJapcTBeHHas 3amura. Ta-
KUM 00pa3oM, BCE€ YYaCTHUKU MPOLECCA, COCTOSALIME W3 JABYX TPYIIIL: JIMII,
YYaCTBYIOIIMX B JIEJ€, U JIUL, COAECUCTBYIOIIMNX MTPABOCY/INI0, HE MOTYT CyIIle-
CTBOBAaTh B M30JLIUU APYT OT APYyra, a CBSI3yIOLUIUM 3BEHOM SIBIISIETCS Cyd —
HEOTHEMJIEMbII YUYACTHUK IPAKIAHCKOIO MpoIiecca.

Yem npoyHee MOJIOKEHUE Cyla B OOILIECTBE, B CUCTEME BJIACTH, TEM pe-
aJlbHEE OH MOJKET OCYIECTBIJISITh (PYHKIMIO CYJeOHOM 3alUThI, TEM Yallle K
HeMy OyIyT oOpamaThCs JUIsl pELICHHs] CBOMX Ipo0iieMe, a 00palieHue B Cy I
CIIOCOOCTBYET CTAHOBJIEHHUIO M YKPEIUJIEHUIO MPABOBBIX OTHOILIECHWMW, rapaH-
TUPYET 3aKOHHOCTb, COOJIFOJICHHE 3aKOHHOCTH — TapaHTHUAX COOJIIOIECHHUS
npaB ¥ cBOOOJ YEJI0BEKAa — a 3TO CaMO€ IJIaBHOE JJisl 00IECTBa.
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JIEKIIUS Ha Tremy

HPEACTABUTEJIBCTBO B CY/IE

O0s3aTenpHOE NPEICTaBUTEIBCTBO.
@axkynbTaTUBHOE MPEIACTABUTEIBCTBO.

IIpaBoBOE NOJI0KEHUE U POJIb aIBOKATA B IIPOLIECCE.
IIpoOaembl COBpEMEHHOI aIBOKATYpHI.

Jumepamypa:

I'TIK cratbu 43-48

I'paxxnanckuii kogekc PO crateu 182-189, 29, 32-36, 43, 46.
Cewmeiinniii kogexc PO crateu 64, 145, 146, 150.

B rpaxnanckoM mpoiiecce MMEETCsl Takash BO3MOXKHOCTh Kak BEICHHUE
cBoux Jen uepe3 npexacrtaButens. «lIpeacraBurens, -HULA, 3aCTyHaOIIUN
Ybe-JIM00 MECTO, SIBUBIIUICS 3a KOTO, MPEICTABIISIONINNA 3aKOHHO 3a JIPyTo-
ro... IlpencraBurens MCTLA, OTBETYMKA, YIOJHOMOYCHHBIN WM 3aCTYIHUK
nepen cynom...». (B. W. Jlane TonkoBBIM cllOBaph KMBOTO BEIUKOPYCCKOTO
s3bIKa, U31-BO «Pycckuit s3p1k», 1999, Mockaa, T.3, c1p.389).

B rpaxmanckoMm mnpoliecce MHCTUTYTY NPEACTABUTEILCTBA IOCBSIIEHA
nenas rinasa NeS I'TIK.

lIpeocmasumenbcmeo — 3TO TpoleccyaabHas JEATeIbHOCTh, OCYIIECTB-
JsieMasi OT UMEHHM U B MHTEpECax y4acTBYIOIIMX B JI€JI€ JIUI: CTOPOH, TPEThUX
JIUI, TOCYJJAPCTBEHHBIX U OOIIIECTBEHHBIX OPTaHOB.

Ilpeocmasumeny — 3TO0 (U3UYECKOU JIMIO, JEECTIOCOOHOE, HUMEIOIIee
MpaBoO B CHJIY 3aKOHA OBITh MPEJCTABUTEIIEM, HAJCICHHOE B COOTBETCTBUU C
3aKOHOM WJIM IOTOBOPOM MPaBOM MPEACTABIISITh UHTEPECHI MPEICTABISAEMOTO,
OCYIIECTBIISIIOIIETO CBOKO JIESITEILHOCTh B pPaMKax MPEJAOCTaBICHHBIX €My
MOJTHOMOYHUH (B paMKaxX JIaHHBIX MY MPEICTABIISIEMBIM ITOJTHOMOYMI) U B T1O-
PALIKE TIPOLIECCYATbHOU (POPMBI.

[IpencraBuTenpb, BRICTyIIAs B MPOIECCe, COBEpINas KaKue-Iubo AeHCTBUS,
CO3/1aeT, U3MEHSCT, MpEeKpallaeT npaBa U O0SA3aHHOCTU HE I ceOs, a IS
MPEJCTABISIEMOT0 UM JIMIIA.

Bompoc o Towm, siBiasieTcs M MpEACTaBUTENbh CyOBEKTOM TPaKIaHCKUX
MPOLECCYAIbHBIX OTHOLICHUN HE MMEET OJHO3HA4YHOro oTBeTa. OJHM Moja-
raroT, 4YTO MPEJICTABUTENIb — HE YYaCTHUK 3TUX OTHoOuIeHui. [pyrue nomna-
raloT, 4YTO MPEACTAaBUTENh — YYACTHUK 3TUX OTHOIIEHUM. BTopas Touka 3pe-
HUsg OoJiee MpEANoYTUTEIbHAS U OCHOBaHA Ha 3akoHe. [IpeacrtaBurens He
MMEET MaTepUAIbHO-TTPABOBOTO OTHOIIEHHUS, HE SIBJIICTCS YYACTHUKOM CIIOP-
HOTI'0 MaTE€pUAIbHO-IIPABOBOTO OTHOIIEHMUS, JJIsI HETO JIMYHO PEUICHUEM CyJa
HUYETro HE MEHSETCS, HO OH HAaXOJIUTCS B JIPYTHX O00YCJIIOBJICHHBIX JOTOBOPOM
WJIM 3aKOHOM OTHOUIIEHUSX C MPEJCTABISIEMbIM JIUIIOM, CIIE€IOBATEIBHO, Y HE-
ro €CTh IPOIIECCYaAJIbHBIM WHTEPEC, YTOOBI €ro JOBEPEHHOE JIMIO BHIUTPAIIO

41



JIeJI0, KPOME TOr'O MPEACTABUTENIb OKA3bIBAE€T MOMOUIb U JOBEPUTENIO, U IIpa-
BOCYJIUIO — SIBJISIETCSl JIMLOM, COJEHCTBYIOILMM pa3peleHuto naena. Pac-
CMOTPHUM CHUTYaIIHIO, UCTELl HE MOXET JOOUTHCS OT OTBETUMKA MCTIOTHEHHS
00s3aTeNnbCcTBa, HO CaM 0JIaTh UCK, y4acTBOBAaTh B MPOLECCE HE MOXKET, MO-
py4aeT BeJICHHE JieJla 3HAKOMOMY JIMIY, KOTOpOE yXe oOpalaercs B Cya, U
poLecc UAET M0 BCeM IpaBuiaM. Bece mpuHIMIIBI JUCTIO3UTUBHOCTH, PABEH-
CTBa, 3aKOHHOCTH COOJIIOICHBI. B uTOre, peneHuemM yperyiupoBaHo MaTepu-
JIbHO-IIPAaBOBOE OTHOILEHUE UCTIA U OTBeTUnKa. [IpeacraBurens okazai mno-
MOILb PEANBbHO U JUILY, U Cy11y.

[IpencraButesieM MOXET OBITH JIFOOOH JIMIIO, 32 UCKIIOYEHUEM JIMILI, YKa-
3a"HbIX B cT.47 I'TIK. Ilepeuens nun, ykasanueix B cT.44 I'TIK, He ABnsercs
YCYEPIIBIBAIOILIMM.

Hcropust mpencTaBUTENbCTBA U3BECTHA HE TOJIBKO TPa)KIAaHCKOM YIIPO-
LECCYyalIbHOMY IIpaBy, HO HIMPOKO PacHpoOCTpaHEHA B IPaXAAHCKOM IpaBe
(cT.182-189 u.1 'K PD).

NHCTUTYT npeacTaBUTENbCTBA ACHCTBYET HE TOJIBKO B MCKOBOM IPOM3-
BOJICTBE, HO U B 0COOOM NPOM3BOJCTBE, MPOU3BOACTBE MO JI€JaM, BBITEKAIO-
MM U3 aJMUHUCTPATUBHO-IPABOBbIX OTHOLIEHUH, B UCIOJIHUTEIBHOM IPO-
U3BOJICTBE, IPU PACCMOTPEHHH JIE€] BO BCEX MHCTAHLUSAX.

JleMoKkpaTHueH Kpyr JHL, KOTOpble MOTyT ObITh mpeactaButeiasimu. He
QyMaiTe, 4TO MPEICTABUTEIEM MOXET OBbITh TOJBKO aaBoKaT. Taxxke nemo-
KpaTH4YHA MPOLEAYpa HAJEIEHUs IMPEICTABUTENS MOJHOMOYMUAMH I1.7 CT.44,
ct.45 T'TIK. Cnenyer oOpaTuTh BHUMAaHHUE HA T€ TOJHOMOYUS, JIJISl OCYIIECTB-
JI€HUSI KOTOPBIX TpedyeTcs CHenuaibHO OrOBOPKa B JOBEPEHHOCTU. Takoe
paznuyue B MOJHOMOYHSX BBI3BAHO TEM, YTO MPEACTABUTENb BBICTYIAET B
3aIUTy MHTEPECOB MPEICTABISIEMOIO JULA, [I03TOMY LEJIECO00Pa3HO OroBO-
PUTh MOXET JU OH (PAKTUYECKM M3MEHATHh MATEpHAbHO-IPABOBOE OTHOIIIE-
Hue. Kak BUIHO U3 3aK0HA, B ITPOLIECCYaIbHBIX MTPaBax OH MOJHOCTBIO CBOOO-
JI€H, MOKET 3asBJISATh OTBOJBL, JI€JaTh XOaTalCTBa, JaBaTh MOSCHEHUS, 3aa-
BaTh BOMNPOCHI, MPEJCTABIATh 10Ka3aTEIbCTBA, BHICKA3bIBATH JOBOJBI U COO0-
paXeHHsl, BBICTYNaTh B MPEHUSAX U T.JI. TO T€ BCE, KOTOPbIMH O0OJAJaeT €ro
npenacrasisiemoe auno. Ho mpencraBurens Hecer u oOs3aHHOCTH — cT.30
I'TIK.

Hanuune npencraButens He JMILAET JULO, OyAb TO TPaKJIaHUH WU Op-
raHu3alus, JUYHO Y4acTBOBaTh B mpouecce. [loHsaTHO, 4TO opranu3auus Oy-
JIET y4acTBOBATh B MPOIIECCE YEPE3 3aKOHHOTO MPEICTABUTENS, a IPEICTaBH-
TEJEM JIpYTuM OyJeT Jpyroe JULO B CHIIY JI0IOBOpa.

Bo3MoxHo B nene OyAeT ydacTBOBaTh Oojee, YeM OJUH MPECTABUTEND,
KpOME TOr0 B MPOLECCE 3TO JHUIO0 MOXKET 3aMEHUThCA ApyruM. Hampumep,
OBLIO IOPYYEHO OJHOMY JIMILY MOJATh MCK B CyJ, a APYroe y4acTBYET B IIPO-
necce, MO0 UCTEI] caM MOKET BO30YIUTh JIEN0, a Jajiee B jJesie OyJIeT y4acT-
BOBATh €0 MPEACTABUTEND.

[IpencraBuTeNb COCTOMT B NMPOLECCYANbHBIX OTHOIIEHUAX C CYJIOM U CO
CBOMM IIpeACTaBIIeMbIM. UTOOBI 3TH OTHOIIEHHSI CYLIECTBOBAIM JOJDKHBI
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OBITh MPOLIECCYaTbHbIE MPEANOCHUIKH: TPaXKIaHCKOE JEJI0 U JOMYCK IpeacTa-
BUTEJIA K YYaCTHIO B JIEJI€ IO JIOBEPEHHOCTH WA CYJIOM, WJIH 3aKOHOM.

B 3aBucuMoCTH OT 3THUX MPEANOCHUIOK BBIACISIOT BUABI MPEICTABUTEb-
CTBa:

1. /lobposonvroe npedcmasumensbcmeo — 3TO MPENCTABUTENBCTBO BO3-
HUKAET 110 BOJIE MPEACTABIIAEMOro. B 3aBUCHMOCTH OT XapakTepa B3auMOOT-
HOIICHUN MEXKy IPEICTABISIEMbIM U MIPEJACTABUTEIIEM OJTHO JACJIUTCS Ha!

a) JOTOBOPHOE BO3HUKAE€T HAa OCHOBAaHUM JOTOBOpPAa MOPYUYECHHS
(ct.971 4.2 'K P®) wiu B cuity TpyIOBOIO, CIIYKEOHOTO MOJIOKEHHUS;

0) oOlIeCTBEHHOE MPEACTaBUTEIbCTBO, OCHOBAHUEM BO3HUKHOBE-
HUS KOTOPOTO SIBJISIETCS UYJICHCTBO MPEACTABISEMbIX JIMIl B OOIIECTBEHHBIX
OpraHu3alusIX, OTHOIICHUSI PEryJUPYIOTCS YCTaBOM, IOJIOKEHUEM, HO JIaH-
HBII BUJI MPEJCTABUTEIHCTBA BO3MOXKEH, €CIM OOIECTBEHHAs OpraHu3alus
BBICTYIIAET B 3aLUTy UHTEPECOB IPEACTABIAEMOrO0, 1o ero Boie cr.42 I'TIK.

2. 3axkonnoe npeocmasumenbcmeo He 3aBUCUT OT BOJIM MPEICTABISIEMOTO
JULa, NPeACTABUTENb JEHCTBYET B CHITy 3aKOHA JJIsi COOJIIOJEHUSI NHTEPECOB
IPEICTaBIAEMOr0, MPU 3TOM MOYKET COBEpIIaTh BCE JEUCTBHUS HE 3aBUCHMO
ot ux xapakrepa ct.46 I'TIK. Hanpumep, MoryT oTka3zatrbCcsi OT MCKa, JOBE-
PEHHOCTH Ha OCYILECTBIEHUE CBOUX MPaB UM HE TpeOyeTcs, OHU IEUCTBYIOT B
COOTBETCTBHHM CO CBOUMHM MOJHOMOYMSIMU, PETYIUPYEMBIMU MaTE€pUaTbHBIM
3aKOHOM, a UMeHHO CemeiHbIM KojekcoM P® crateu 64, 145, 146, 150 Ce-
MEMHOro Kojekca, cT.43, 46 u.1 'K PO.

OpnHako, 3aKOHHBIN NPEICTaBUTENb JOJIKEH ObITh JEECOCOOEH U COBEp-
IIEHHOJIETHUM, a €CJIM 3TO OpraHU3alysl, TO UMETh HajuleKamue QyHKIuH, a
NpeACTaBUTENIb OpPraHU3alluu, HarpuMep, NMCUXOHEBPOJIOTMYECKUN AUCIaH-
cep, UMETh HajJiexKaluM o0pa3oM JoBepeHHocTh (cT.29, 31, 32, 33, 35, 34,
36 I'TIK yactsb 1).

3aKOHHBIN MPE/ICTABUTEIb MOXKET MOPYUYUTh BEJCHUE JieNia IPYroMy JIH-
1y, KOTOPO€ MOKET OBbITh B CHIIy 3aKOHA MPEACTABUTEIIEM.

Aoeokam — NaTHHCKOE CJIOBO, O3HAYaeT MpuU3bIBato, npuraamaro. (KOpu-
JAYECKAN SHUIMKIIONEINYECKAN caoBapb, MockBa, «COBETCKasl SHIMKIIOIE-
nus», 1987, ctp.15).

CornacHo poCCHICKOMY 3aKOHOJATENbCTBY, aJIBOKATOM MOXET OBITh JIH-
110, UMEIOLIEE BHICIIEE IOPUANUECKOE 00pa30BaHNUE U CTaX PaOOThI FOPUCTOM,
COCTOsILIEE B KOJUIETUU. AJTIBOKAT HE MOXET 3aHUMAThCS IPYTOM rocyaapct-
BEHHOH JESITEIbHOCThIO, €r0 aJIBOKATCKasl JESATENbHOCTh SBIIAECTCA OOIIECT-
BEHHOM, OTUIAYMBAEMOM, OTHOIIEHUS CTPOATCS HA JOTOBOPE C KIMEHTOM, T.€.
JUIIOM, OOpaTUBIIKUMCS K HEMY 3a Iopuandeckoil momoinsto. Kosnerus aaso-
KaToB 00JaJaeT CTaTyCoOM IOPHIWYECKOIo JIMLA. AJBOKaTypa OTAEJIEHA OT
rocyaapctsa. (BoT 310 nepeuncieHHoe NpakTUYECKH BCE, YTO COIJIACYETCs C
JNEUCTBYIOIIUM 3aKoHoAaTrenbcTBOM — llomoxkenne 06 agBokatype PCOCP
1980 r. 1 cerogHAIIHUM JTHEM ).
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Korzaa roBopsT 0 mpaBoBOM rocyAapcTBe, O IpaBe Ha CyAeOHYIO 3aluTy,
Cpa3y BCIIOMHHAIOT LU(PBI, CKOJBKO IOPUCTOB-3BOKATOB B T.4. B OpraHax
BJIACTH, CKOJIBKO aJIBOKATOB Ha AYIIy HACEJIEHUS.

Ha | auBaps 1999 r. uncieHHOCTh KOJIJIErMM aIBOKAaTOB Aocturia B Poc-
cum 143 ¢ xommuectBoM angBokatoB 35 310, uto Ha 3829 Goibine, yeM B
1997r., yMEHBIINIOCHh KOJIMYECTBO IOPUANUYECKUX KOHCYJbTALMI, 00CITyXH-
BAEMBIX OJHUM aJBOKATOM C 864 10 625.

N3 89 cybwexktoB PD B 44 cyObekTax NEHCTBYET OfHa (TpaguIMOHHAs)
KOJIJIETHS aJBOKATOB, B OCTAJIbHBIX JIBE U OoJiee ... (PaboTa kosuternii agBoka-
ToB P® B 1998 r., xypHan «Poccuiickass octumus», 1999 r. Ne7 crp.53).
IPEICTaBUTENBCTBO MO IPAXXIAHCKUM JieJaM — ajJBokaramMu B 1998 r. Obu1o
BBIITOTHEHO 347 939 mopydeHul, s CpaBHEHHUsI TPAXKIAHCKUX el B 1998 T.
okoHueHO 4325 Tteicsau (Pabora cynoB PO B 1998 r. ToT xe xypHain Ne9 3a
1999 r. cTp.52). VI3 naHHBIX BUAHO, YTO MPOLEHT /€I, PACCMOTPEHHBIX C y4a-
CTUEM aJIBOKaTOB Oo4YeHb Mal (8,9%), HO aJBOKaThl — HE E€JIUHCTBEHHBIE
IOPUCTBI, K KOTOPBIM O0paIlatoTCs IpaKJaHe U OpraHU3aluu, KpOME TOTO ca-
MU aJIBOKAThI IOPOH yHUaCTBYIOT B JieJie O€3 opJepa, Kak YaCTHbIE JIHIIA.

Ha anBokatype, Kak W Ha JIpyruX MHCTUTYTaX OTPAXKAIOTCS pEalnu He-
CTaOMJIBHOCTH B OOLIECTBE, HEOOXOIMMOCTh BBKMBAHUS B YCIOBUSAX PBIHKA,
naJeHusl MPEeCTUka NPABOOXPAHUTEIBHBIX OPraHOB, CyJa, BOJOKHUTA JIEJ, He-
CTAOMJIBHOCTh U IPOTUBOPEUYHBOCTH 3aKOHOIATEIbCTBA.

B HacTtosimiee Bpemsi TeHAeHUHMs, Kak yTBepxkaaeT aaBokar B. Ceprees
(cmotpu xkypHan «Poccuiickas octuius» 11/98 ctp.47), crpemnenue pa3oo-
IIUTh aJIBOKATCKUH KOpHyc. AJBOKAaThl HACTAUBAIOT HA MPUHITHH 3aKOHA 00
aaBOKaType, KOTOPBIM HAXOAUTCA Ha paccMoTpeHuu B ['ocynapcrBennon [ly-
Me PO. [IpobseMHBIMH OCTAIOTCS JBa BOMPOCA: KAKOB CTATYC KOJUICTHUU al-
BOKAaTOB — OOIIECTBEHHOE 3TO OOBEAMHEHUE, MPO(ECCHOHANTBHOE 00bEIN-
HEHUE, KOMMEpYeCKas JIn OpraHu3anusa? — MHEHHUS Pa3IM4YHbl, HO OyJeu Hc-
XOJIUTh W3 JIEWCTBYIOLLErO IMOJOKEHUA U omnpeneraeHus: KoOHCTUTYIIMOHHOTO
Cyna P® — Konnerust aiBoKaToB sIBJISIETCSI OOIIECTBEHHBIM OOBEIMHEHHUEM,
0COOBIM BHJIOM HEKOMMEPYECKOW OpraHu3aluu, JEeUCTBYIOIIEH Ha OCHOBA-
HuM nojoxeHus o6 aaBokatype PCOCP, yrepxaenHoro 3akoHom 20.11.80,
OpraHU3alMOHHO-TIPABOBOM (hOPMOI aIBOKATOB SIBJIAIOTCA KoJuleruu. Bropoit
BOIIPOC — 3TO KOJMYECTBO KOJUIETMH B CyOBEKTax, peruoHax denepanuu,
KTO 3a OJIHY, KTO 3a BBIOOp — T.€. MHOXECTBO. IHTEpECHO 10 3TOMY MOBOAY
neno mpokypopa MockoBckoil o6actTu ko BTopoil koiijieruu aiBOKaToB —
cmotpu «Poccniickas roctunms» Ne3 3a 2000 r. crp.57-61. EcrectBenHO, 3TN
BOIIPOCHI BaXHBI JIJ1s1 oO1iecTBa B eaoM. Ho 3To BHyTpeHHUE BONPOCHI, KaK U
BOIIPOCHI B3aMMOOTHOILIEHUS] rocyAapcTBa U aaBokarypsl. Ho Bompoc goc-
TYHHOCTH FOPUINYECKON MOMOIIM, YCIOBHM OIUIATHI, MOYKET KOCHYTHCS KaX-
noro. IIpocromy oObiBaTento OG€3paziInyHO, KAaKOM aJBOKAT €ro 3alluIlacT,
[JIaBHOE, YTOOBI 3TO OBLIO PEATbHOM IOPUINYECKON KBaTU(PULIUPOBAHHOU
3aIUTOM, KOTOpasi AEUCTBUTEIBHO MTOMOKET PELIUTh EMY CBOM MPOOJIEMBI, U
OH OYyJIE€T B COCTOSIHUU €€ OIUIaTUTh. Y CIYTU aJIBOKAaTa BBICOKOOIIaYUBAEMBI,
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MUHHMMaJIbHAsl CTaBKa 3a KOHCyIbTanuo okoio 200 pyouieit, a eciu emie u 3a-
SIBJICHHE COCTaBUTh, TO Oepu Bbie. [lo3TOMYy BCe yalie MOXHO yCIbIIIATh
KJIMY «CO3[1aTh MyHULMIAIbHYIO aJBOKaTypy». B MockBe (yHKUHOHUpPYET
25 OecniaTHBIX KOHCYJbTalMH, I/Ie IPHUEM BEOyT CTYJEHThl (kypHan «Poc-
cuiickasa roctuuus» Ne3 3a 2000 r. crp.36), co30at0TCs «IOPUIUUECKUE KIIH-
HUKU» (TOT K€ JKypHal CTpro.48). KaK MOJIOKUTEIbHBIA IPUMEpP, CChUIAOTCS
Ha MyHHIIMNAIbHYIO afBokatypy CHIA, Mol yk eciu Tam, TO U HaMm.

Moe MHeHue ciieyroniee: aJBOKaToOB JTOJKHO OBITh CTOJBKO, CKOJIBKO MX
HE0OX0IMMO OOLIECTBY, aJBOKAaThbl Ha 3aKOHOAATEJIbHOM OCHOBE JOJDKHBI
00BEUHATHCSA B KOJUIETMH, KOTOPBIX MOXET ObITh HECKOJIBKO B OJHOM CyOb-
exte Penepannu, 4ToObl y OOpAaTUBIIMXCA K HUM ObLT BEIOOP, @ KOHKYPEHIIHS
criocoOcTBOBaNa Obl MPO(PECCHOHATBHOMY POCTY; OOBEAMHEHHE B KOJUJIETUU
HEOOXOMMO U JUISl 3aIUThI UX NPOPECCUOHAIBHBIX U COLMAIBHBIX MHTEpE-
COB, KPOME TOI'O JJIsl [IEpEAAaydy OIbITa, aIBOKAThl U paHee MPOXOAWIH CTAKHU-
POBKY, IPOBOJWJIM CEMUHAPBI, BCE 3TO OTMEHUTDH HEJb3s1 — OT OLUMOOK aJBO-
KaTOB, X HEONBITHOCTH MOTEPIEBIIMMU OyAYyT U rpaxaaHe (TeM Oosiee Ma-
JOUMYLIME, TaK KaK JaXe 3aMETs HEBBICOKYIO KBAJIM(HUKALMIO CBOErO aJBO-
KaTa, OHM HE CMOTYT €r0 CMEHHUTb) U OpraHu3aluu (OHU, KCTAaTH, YK€ OTKa-
3BIBAIOTCSI OT <JICLIEBBIX IOPUAMYECKUX YCIyT»), U FOCYJapCcTBO B LIEJIOM, B
YaCTHOCTHU MPABOCYIHE.

AnBokarypa B Poccun cymectByer ¢ 1864 r. B oktsi6pe 1999 r. B 1. Mo-
ckBe mpoiuen [lepseiit Beepoceniicknii KOHTpece aiBOKaTOB, B KOTOPOM IIPH-
HUMAaJO yyacTue OoJiee 2 ThICSY IpPEICTaBUTENEH BCEX aJIBOKATCKUX KOJUIE-
ruil. KoHrpecc npuHsuI psij pe30JoLHid, CyTh KOTOPBIX CIEAYIOIIAs: 3alluTa
paB rpaxkJaH He COOTBETCTBYET KOHCTUTYLHH, HEOOXOIUMO 3aKOHOAATEIb-
CTBO 00 aJBOKarype, o0eclieueHHE €€ HE3aBUCHUMOCTU, aJBOKATHI JOJIKHBI
HEYKJIOHHO COOJI0aTh Npo(ecCHOHaIbHO-3TUYECKHE HOPpMBI (cMoTpu «Poc-
cuiickasa rocturusa» Ne2 3a 2000 r. ctp.9-11). DTHueckue HOpMbI OBUIM MPHU-
HATBl ACTpPaxaHCKOM MEXTEPPUTOPHUAIBHON CHEHHAIN3UPOBAHHOM KOJUIETH-
€M, CpeIh HUX:

«Cratbs 15. OTHOILIIEHHS aJIBOKaTa C CyJOM U y4aCTHUKAMHU CYJI€OHOTO
pazOuparenbCcTBay

. AJBOKAaT MpPHU3BaH CHOCOOCTBOBATh CYIy B BBIHECEHHWU 3aKOHHOI'O U
000CHOBaHHOI'0, COOTBETCTBYIOILETO pemeHus... C 3TOH LEebIo aIBOKAT MpPHU-
HUMaeT aKTUBHOE ydacTHe B CyAeOHOM pa30OMparenabCTBE, HCCIEIO0BAaHUU
JIOKA3aTeJIbCTB, U3JIaraeT CyAy CBOM JOBOJbI, ONUPASICh HA MPOBEPEHHBIE B
cyneOHOM 3aceiaHuu (PakThl U MaTepUasbl Iena.

15.1 agBoKat B cyJe AOMAKEH OECIPEKOCIOBHO MOIUYUHATHCS PACIOpSIKe-
HUSIM TMPEJCeAaTeNIbCTBYIOIIEr0, COOMI0AaTh YCTAHOBJIEHHBIA MOPSIIOK Cy-
NeOHOTo 3aceAaHMmsl.

Kaxnoe nelictBue B cyne, Kaxio€ NPOU3HECEHHOE MM CIIOBO JIOJKHO
ObITH 00/TyMaHO, B3BELIEHO U apIyMEHTHUPOBAHO...
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HenonmyctuMbl npepekaHusi ajBokaTa C CyAOM, HEMO3BOJUTEIbHBI OC-
KOpOJICHHS MM HETAKTUYHBIC BBICKA3bIBAHUS B a/IPEC YYACTHUKOB MPOIIECCay
(«Poccuiickas roctunus» — xypHai 3a 1999 r. Ne3 c1p.48).

Pacxonpl 110 omuiate NOMOUIM aJBOKAaTa — 3TO OTAEJIbHBIA BUJ CYJI€OHBIX
pacxonoB. CTOpOHE, B MOJIb3y KOTOPOU COCTOSJIOCH PEIIEHHUE, IO €€ 3asBIIe-
HUIO CYJl MOXET MPUCYIUTh C APYroil CTOPOHBI pacxojibl Ha ajaBokara. Onpe-
JEJSIFOIIUM SIBJIAFOTCSl y4acTHE a/iBOKaTa B 3aCEJaHUM, CTaBKa TOHOpapa, —
ATOT MOPSIAOK OTHOCUTCA KO BceM ajBokaTtam (ct.91 I'TIK) nezaBucumo, B Ka-
KOW aCCOLMALIMU OHU COCTOSAT.

AJZBOKAaT CBOM IOJHOMOYMSI Ha y4acTHE B JeJie B MHTEpecax KIHEHTa
(mpencrasisieMoro) oopmisIET OpAEpPOM, BbIJABAEMbBIM HOPUANYECKON KOH-
cyJibTauuen, (pUpMoO, Mpy 3TOM Ha KaXKAyI MHCTAHLMIO CyJla OpJep — OT-
JIETTbHBIM.
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JIEKIIUS na Ttemy

MOJABEJJOMCTBEHHOCTD U MOJACYIHOCTD I'PAKIAHCKHUX
JIEJI

TenaeHuu pa3BUTHUS MOABEIOMCTBEHHOCTH ISl CYJIOB OOIIEH FOPUCTUK-
IUH.
Bunbl noacyanoctu.

Jumepamypa:

I'TIK cratem 113-125, 25-28.

ApOUTpaXXHBII MPOIECCyaTbHBIN KOAEKC CT. CT.22-

3akoH «O MUPOBBIX CyIbsX B POy

[Tocranosnenne Koncruryunonnoro cyga P® or 16 mapra 98 r. o npo-
BEpKe KOHCTUTYUHOHHOCTH ¢T.123 I'TIK

[Tocranosnenne Ilnenyma BepxoBHoro Cyna P® u Ilnenyma Boicuiero
Apoutpaxuoro Cyma PO 12/12 ot 18.08.92 «O HexkoTOpHIX BOIpOCcax Moj-
BEJIOMCTBEHHOCTH JIeJI CyJlaM U apOUTPaKHBIM CyTaM.

Iloosedomcmeennocms — pasrpaHUYCHHE KOMIETCHIIMN MEX]y pa3iind-
HbIMU OopraHaMiu. Tak, IOpUINYECKON AeATEIbHOCThIO 3aHUMAIOTCA U CY[Ibl, U
HoTapuat, u opranbl 3AI'Ca, opransl roctuninu. Ho y Kaxaoro oprasa cBost
KOMIIETEHI[MSA, OT 3TON KOMIIETEHIMM W 3aBUCHUT MOJIBEJOMCTBEHHOCTb. B
poliecCyaTbHOM TIpaBe TOJIBEIOMCTBEHHOCTh cyaeOHas. CymeOHas mojBe-
JIOMCTBEHHOCTh OTIPENIETSET, K KAKOMY BHJYy CYJOIPOU3BOJICTBA CIEIYET 00-
paTUThCs JUIsl pa3pelleHus] TOrO WM MHOTO cropa. T.e. rae JOJKHO paccMar-
pUBAThCA I€TI0 — B apOUTPAKHOM CYJI€, B CyJie 00IIel IOpUCIUKITNHI, B TOBA-
PHUIIECKOM CyJie, TPETEUCKOM CyJe, 00 BOOOIIEe B aIMUHUCTPATUBHOM IIO-
psnKe, THO0 MHOM TOPSIIKE.

NHCTUTYT MOABEIOMCTBEHHOCTH SBIISIETCS MEXOTPACIEBBIM MPOIECCY-
ATbHBIM WHCTUTYTOM, OKAa3bIBAaeT BIUSHUE HA (YHKIIMOHUPOBAHHE CYyJACOHON
BiacTu. MIMEHHO OJABEJOMCTBEHHOCTh ONPEACIISIET KPYT JI€Jl, KOTOPBIM B CO-
OTBETCTBUU C 3aKOHO/IATEIHCTBOM MOXKET OBITh MPEAMETOM PACCMOTPEHUS U
paspenieHus B TOW WK UHOM CUCTEME CYJIOB.

[Ipumep nepecedyeHus: mpaBuil MOJBEIOMCTBEHHOCTH JABYX OTpaciiel mpa-
Ba TPakKIaHCKO-TPOIECCYaTLHOTO U apOUTPaKHO-MPOILIECCYaTbHOTO — 3TO
BOIIPOC BBIIAYU HCTIOJHUTEIBHOIO JIUCTA MO PEIICHHUIO TPETEHCKOro cyaa —
MEKyHapOJIHOTO KOMMEPUYECKOTO apOuTpaxa. Bonpoc 4eTko He yperyinupo-
BaH. Ha mpakTuke Takue JHUCTHI BBIIAIOTCS U apOUTPaKHBIMU CyJaMH, U Cy-
JaMHU OOIIICH IOPUCIUKITUH.

Henocrarounas periameHTanus JaHHOTO UHCTUTYTa IPUBOIUT K TPYIHO-
ctu ero npuMmenenus. Tak, K. obpatuics B cyn oOmieit FOpUCAUKIIUN C 3asB-
JICHUEM O MPU3HAHWH HEICUCTBUTEIbHBIM PEIICHUN BHEOUYEPEIHOTO OOIIEro
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cobpanus akuuoHepoB. Cyn yioBiaeTBopui TpeboBanus yactuuHo. CyaeOHas
KOJUIETHSI TPOM3BOACTBO IO JAEIy NpeKpaTuia, cociaaBmmnch Ha 1.l cr.129
['TIK, Tak kKaK crop HE MOABEJOMCTBEHEH Cyay OOIIEeHl IOPUCIUKIUU. 3aM.
['enepanibHOro mpokypopa P® mocraBui Bompoc 00 OTMEHE OmNpeiesieHus:
CK, Tak kak cyJ nepBOil MHCTaHIIMHU BIIpaBe ObLI PACCMOTPETH CHOP AKIHO-
Hepa K., He gBisironierocss MHAMBUAYAJIbHBIM IpeanpuHuMarenem. CrienoBa-
TEIbHO, CIIOP AKIIMOHEpa C aKIIMOHEPHBIM OOILECTBOM I0JIBEIOMCTBEHEH CY-
oy oOuel opucaukuuy. B 3akoHe «O0 akIMOHEpHBIX OOLIECTBaX» CKa3aHo,
YTO «aKIMOHEp BIIpaBe 00KajoBaTh B CyJ, PEUICHUE MPUHATOE OOIKUM COO-
paHuem». A Kakoi cyj He ykazaHo. [103ToMy yka3aHHOE €10 XOAWJIO 1O HH-
cranuusim (bromterens BC PO Ne 4 33 99 r. c1p.5 n.4).

[IporuBononoxueii npumep. ['paxxnane-npennpuaumarenu (hepmepsl)
oOpaTWIHCh B CyJ OOILIEH IOPUCAUKLINN C UCKOM K MECTHOMY OpraHy BJIacTH
O NIPEIOCTaBICHUU UM 3eMeIbHOro ydactka. CyaomM uM ObUIO OTKa3aHO B
OPUHATUU UCKA, TaK KaK CIOp IOJBEIOMCTBEHEH apOMTPa)KHOMY CYIy CO-
riacHo cT.22 ApOutpaxsoro kojaekca (bromnerens BCPC Nel 3a 93 r. c.4).

OTtkaspiBasi B IPUHATUU UCKOBOTO 3aSIBICHMS MO MPUYMHE HEMOABEIOM-
CTBEHHOCTH, CYJbsl JJOJDKEH YKa3aTh, KyJa CIIeyeT OOpaTUTHCS 3aBUTEIIIO.

B 0CHOBHOM BONPOCHI BO3HUKAIOT MPHU pa3rpaHUYECHUH TOJIBEIOMCTBEH-
HOCTH CYJIOB M apOMTPaKHBIX Cy/I0B, B YACTHOCTH U3-3a TOT0, YTO B MaTepHU-
AJIbHBIX 3aKOHAX HET YETKOI'0 yKa3aHUs, B KaKOW CyJ cleAyeT oOpanaThCesl.

Kcrartu, roBopsi 0 3arpy>X€HHOCTH CyAOB, 3a0bIBalOT O BO3MOXHOCTSX
TPETEMCKUX CYZIOB, & KPOME TOTO PsiA A€ MOXHO ObuIO OBl mepenaTh HOTa-
puaTy, KOTOpble ceilyac BO3JIOKEHBI Ha CyJl — KaTEropuu JAeil, 0 KOTOPBIM
BbIIaeTCs cyAeOHbIi nmpukas (craths «Poccuiickas roctuuus» Ne3 3a 2000 r.
ctp.31-32 XKyiikos B. «Horapuar «pasrpyxaer» cyas», TOT ke xypHai Nel
3a 2000 r. ctp.31-32 I'epacumoB B. «IloTeHuman HoTapuaTa HEBOCTpEOOBaH
— pedb 00 YCTAaHOBJIEHUU POJCTBEHHBIX OTHOILIECHHID).

Crnenyer NOMHHUTB, UYTO HEKOTOPHIE KATETOPHUH JEJ Y’KE OTHECEHBI U K CY-
1y, 1 K HOTapuaTy, JM00 JpyruM OpraHaM: aJlJUIMEHTbl — JMOO pelIeHue Ccy-
na, 1100 MUPOBOE CoTJallleHue, pa3Boa — Jinbo cyx, muoo 3ATC.

[To3TOMY MHCTUTYT MOJBEIOMCTBEHHOCTH MOXET OBITh YCOBEPILIEHCTBO-
BaH JIMIIb MPU KOMIJIEKCHOM IMOAXOJAE K BHECEHUIO M3MEHEHUU B 3aKOHOJ1a-
TEJIbHBIEC AKTHI.

Ntak, mogBeJOMCTBEHHOCTh — 3TO OTHECEHHUE CIIOpa O MPaBe WU APYro-
ro Jeja K KOMIIETEHLIUH ONpEeAeNIEHHOro oprana. [1oBe1oMCTBEHHOCTh 1€
cyziaM 0o0IIel IOPUCIUKIUU ONPEEISIETCs KaTeropuen aei U Kpyrom cyObek-
ToB cnopa (c1.25 I'TIK).

Kak BUIHO U3 cTaThy, NEpEYEHb KPATOK, CTaThsl ABJISAETCS OTCHUIOYHOM, K
HE YKa3aHHbIM KOHKPETHO 3akoHaM. llepeumcianTs B HamM JHU Bce Jena,
NOJICYAHBIE Cy1y OOIIEeH FOPUCIUKIIMM HEBO3MOXKHO, 1a U HE HykHO. [1o3TO-
My CIEAYyeT UCXOJUTh U3 OOILEro MpaBuia, €Ciiu HE MOJACYIHO apOUTPaKHO-
My Cyay, MO0 ApyroMy OpraHy rocynpaBiieHHs, OOIIECTBEHHOMY, MECTHO-
MY, OCYIIECTBIISIOIIEMY FOPUINYECKYIO JEATEIbHOCTh, TO 3HAYUT — MOACY-
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JeH cyny oOumel ropucaukiuu. Ito cornacyercss u ¢ Koncrurynueir PO,
cT.46 3aKperIsieT IpaBo Ha CyA€OHYIO 3allUTy.

Buowt nooseoomcmeennocmu.

Hcknrouumenvras — 71e510 TOABEAOMCTBEHHO HMMEHHO CyHy oOOmIei
IOPUCIUKIINU, HATPUMED, CIIOP O TIpaBe COOCTBEHHOCTH HA KBAPTUPY, O B3bI-
CKaHHMH BO3HATPAXJACHUS 110 aBTOPCKOMY JI0TOBOPY.

Vcnoeuas noosedomcmeennocms — oOpalieHue B CyJ JOIyCKaeTcs
JIMIIIb TOCTIE TOTO, KaK CTOPOHAMU OyJIeT yperyJIupoBaH, pa3pelieH, paccMoT-
pEeH Ccrop IpelBapUTeIbHO, BO BHECYAeOHOM mopske. T.e. cHayana JOJIKHO
neno ObITh PAaCCMOTPEHO B JPYrOM OpraHe, a motoM B cyze. JlomkeH ObITh
coOmro/IeH A0CyAeOHbIN MOPSAIOK pa3pelleHus Cropa, Hampumep, TPYAOBbIe
JieNa crepBa J0HKHBI ObITh MPEAMETOM PACCMOTPEHUS] B KOMUCCHUU MO TPY-
JIOBBIM CITOpaM, a MOTOM MOXHO OOpaTUTHCS B CY[, €CIU JIOCYIeOHBIN mOpsi-
JIOK HE COOJIIOJIEH, TO JEJI0 MOJICKHUT MPEKPALIEHUIO, 3asIBJICHHE OCTABICHUIO
0e3 paccMoTpeHus, TMO0 OyJeT OTKAa3aHO B NMPUHATUU 3asiBICHUS B 3aBUCHU-
MOCTH OT TOTO, B Kakoil cTaauu OyAeT 3TO BbIACHEHO. Takas MoJCyIHOCTh
MOKET OBITh Ha3BaHA IMOCJIENPETEH3UIIMOHHOMN, TaK, MO JieJaM, CBS3aHHBIM C
nepeBo3kaMu, 3akoHOM «O 3ammTe MpaB mnoTrpedureneit», HeoOXOAUMO 10
oOparieHus B CyJl OAaTh MPETEH3HIO.

Anvmepuamuenas no0gedoMcmeeHHOCMb — 3TO Takas, KOTJa yperyiu-
pOBaHUE CIIOpPa BO3MOKHO Pa3HBIMU MyTSIMH, KaK IyTeM OOpalleHus B CyJ1 —
*anoba Ha JEHCTBUS JOHKHOCTHOTO JIMIIA, @ MOXHO TMOAATh *ajnoly B MO-
psanake nogunHeHHOoCTH. OTIMYKE OT YCIOBHOM B TOM, YTO JOCYACOHBIN IO-
PAIOK yperyJupoBaHusl KOH(IMKTa HeoOs3aTeseH, BHIOOpP TMOJBEIOMCTBEH-
HOCTH 3aBUCHUT OT UCTIA, 3asBUTENIS, OOpallleHue B TOPSAIKE MOAYUMHEHHOCTH
aub0 B APYroi Opras, He SIBISETCS YCIOBHEM OOpalieHusl B JajbHEUIIEM B
cyl. MOXHO BBIJIEIHUTD MOJBUJl — CMEUUAHHASL NHOOBEOOMCMBEHHOCMb, TaKasl,
Korja mocje oOpaiieHus: B Ipyroil opraH, Crop nepeaaeTcs Ha pa3pelieHue
cyJla, HampuMep, coraiieHue o0 ymiare aluMEHTOB, YJIOCTOBEPEHHOE HOTa-
pHUATBHO, MOXKET OBITh OCIIOPEHO B Cy, OpauHbIil 10TOBOP.

Jlocosopnas noosedomcmeenHocms — CTOPOHBI CaMH OTPEIEIISIOT, Ka-
KM 00pa3oM OHM OYyIyT pa3peliarb BO3MOXHO BO3HMKIIWI B JalIbHEHUIIIEM
CIOp, IPUMEHUMO JIsl XO3IMCTBEHHBIX CYyOBEKTOB, paboTojaTenss U padoT-
Huka. [lepedens aen, MoACYIHBIX palOHHBIM CyJiaM, 00JACTHBIM, TOPOJCKUM,
BepxoBHBIM, COCTaBISIONIMM CUCTEMY CYJ0B OOIIEH IOPUCIUKIIMKU HE SIBJIS-
€TCsl MCUEPIbIBAIOIIUM. TEHJEHIUs — pPAaCIIMpPEHUE MOJIBEIOMCTBEHHOCTH,
BCe OOJIbIIIE JIEN, PACCMOTPEHHE KOTOPBIX OTHOCHUTCS K KOMIIETCHIIMH CYJIOB
oOmielt ropucaukiuu. [IpumMepsl: nena o peabuiuranuu, aeia o 3aliuTe mpaB
Ha YHUCTYIO OKPYKAIONIYIO CPEy, O PETUCTPALIMK OPTaHU3aIUH.

[Ipuopurer 3a cyiom oO1el ropucaukiuu. Tak, ecliv 1o Jeny HeCKOJIbKO
TpeOOBaHMI, YYACTHUKOB MPABOOTHOIICHHUM, U OJUH U3 CIIOPHBIX BOIMPOCOB
MOJIBEIOMCTBEHEH CYJly, a APYroi apOUTpa)kHOMY Cyay, TO BCe Jeyo Oynaer
paccMatpuBaThes B cyjie oomieit ropucaukimu (ct.28 ['TIK).
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Hapyuienne npaBuil moABeJOMCTBEHHOCTH BJIEYET OTMEHY CyJE€OHBIX aK-
TOB.

Pa3rpaHnuyuTh 10/1B€IOMCTBEHHOCTh — 3TO €IIE MOJOBUHA JEIa.

Cyn o0uieil FopUCIUKIMY HE OJIMH: CUCTEMA COCTOUT U3 TPEX YPOBHEM:

1. paiioHHBIE CyBI

2. cynbl cyObekToB PO — KpaeBbie, 00J1acTHBIC, TOpPOJicKUEe, BepxoBHbIE

CyZibl ABTOHOMHBIX PECITYOJIHK
3. Bepxosnsiii Cyg PO

Bonpocamu pasrpanudeHust Jen MEXAY CyJaMH OJHOW CHCTEMBI BEACT
WHCTUTYT MOACYAHOCTH.

[Toatomy cyn, npuHUMAas 3asiBIICHUE, JOJKEH OTBETUTD MOJIOKUTEIBHO Ha
JIBa BOIIpOCa:

1. TloagBeAOMCTBEHHO JM €MY TAaHHOE AEN0?

2. lloxcynHO v JaHHOE AEN0 3TOMY Cyny?

MoxHO BECTH pedb O MOJACYAHOCTH CyJa — 3TO 3HAYUT ONPEACINUTH KPyr
nied, KOTOpbIe KOMIIETEHTEH paccMaTpuBaTh MMEHHO 3TOT cyx cr.113-116
['TIK. MOXHO TOBOpUTh U O MOACYIHOCTH KOHKPETHOTO JI€Ja — 3TO 3HAYUT
ONPENENINTh, KAKOW CyJ BIPABE U JOJDKEH PACCMATPUBATh HMEHHO 3TO JEIIO,
10 CYILIECTBY, 10 IIEPBOM NHCTAHIUU.

Utak, nodcyonocms — 3T0 pacupeeneHre BceX MOJBEJOMCTBEHHBIX CY-
JlaM J1eJ1 MeXay HUMU (pedb UAET 00 OJTHOM Cy1e0HOM cucTeMe).

Nwmeercs pasrpaHudeHre NOJACYAHOCTH MEXY 3BEHBbSIMU CyAEOHON CHC-
TEMBI, TaKasl MOJCYIHOCTh Ha3bIBAECTCS POJAOBOM U ONPENEIAETCS OHA KaTEro-
pueii nena. Tak, BOmpoCkl 3aKOHHOCTH 3a0aCTOBOK MPUHUMAIOTCS (paccMar-
pUBAIOTCS) CyAaMH BTOPOTO 3BeHa — g I'. MOCKBBI — 3TO MOCKOBCKHIA
ropoackoi cyn. Takke Cynbl BTOpOro 3B€Ha pacCMAaTPUBAIOTCS J1€Ja, CBSI3aH-
HbIE C rocygapcTBeHHOU TaitHOM. «K oOpaTuics B 001acTHOM Cy[l € »Kao0oi
Ha HENPaBOMEPHBIE NEUCTBUSA TOPOICKOMN JlyMBbl B 4aCTH NPUHATHSA OJJHOTO U3
MyHKTOB ycTaBa ropojia E., cormacHo KOTOpOMY MAPOM MOXKET ObITh U30paHo
JM10, UMEIoLIee BoIciiee oOpazoBaHue. OnpeaeneHueM Cyapu ... ObUIO OTKa-
3aHO B NMPUHATUH kaj00bl 1o 1.7 4.2 ¢T.129 I'TIK B cBsI3U ¢ HEMOACYJHOCTHIO
CIOpa U Pa3bsICHEHO OOPATUTHCS B PAOHHBIHN CY/I.

OTka3biBasi B IPUHATUU 3a5BJICHUSA, CYJIbsI 00OOCHOBAHO MCXOJWJ U3 TOTO,
YTO 3asBUTENL O0XalyeT NEeWCTBUS rocopraHa u B cuiy m.4 cr.239-4 T'TIK
*anoba MOXKeT OBbITh MOJAaHA 3asBHUTENIEM 10 MECTY >KMTEJIbCTBA €ro J10o B
CyJ 110 MECTY HaXOXJACHUS FOCOPraHa.

Ccpuika 3asBurens, uro corsiacHo cr.115 I'TIK, 3asgButens craBuT BOmpoc
0 €ro KOHCTUTYIIMOHHOM IpaBe M30MpaTh U ObITh M30paHHBIM, U MO3TOMY
CIOp MOJUJIEXKUT PACCMOTPEHUIO B O0JACTHOM CyJie, HEOOOCHOBAHA, TOCKOJIb-
Ky 3asBUTEJIEM OCHapUBACTCS MPABUIBHOCTD OJHOTO U3 ITOJIOKEHHUM yCTaBa, a

Ha BONPOC, HEMOCPEACTBEHHO CBSI3aHHBIM ¢ BbIOOpamu...». (bromnerenr BC
P® No5/2000 r. ctp.17 1.8).
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Pewenuss u peiictBus LlenTpanbHoil M30uparenbHOM KOMUCCUU WU €€
JOJDKHOCTHBIX JUL oOxanytorcs B BepxoBubiii Cyn PO. Pemenus, neiictus
n30UpaTeIbHBIX KOMUCCUH CyObEeKTOB P®D, OKpyKHBIX — IO BBIOOpaM B ¢e-
JEpAJIbHBIE OPTaHbl... 00KaIyOTCs B Cyl cyObekTa P®D, a pemienus u aeicr-
BUS OCTAJIbHBIX KOMHUCCHH, a TaKXKe KOMHUCCUU pedepeHmyMma 00KaTyrTcs B
paifonHsie cynbl. 3akoH «OO0 OCHOBHBIX TapaHTHUAX M30MpATENbHBIX MpPaB U
npaBa Ha ydactue B pedepenayme rpaxaan PO (ot 19.09.97 r. c1.63, 1n.2)
[IUK neiicTByeT W Kak KOMHCCHS pedepeHayMa, MOITOMY Kanoba B TaKOM
cily4ae nojaercs B paloHHbId cya (1.6 ¢1.33 u 1.2 cT.21 yKa3aHHOTO 3aKOHA).
[Ipumep TOro0, 4TO BONPOCHI NOACYXHOCTH onpenenstorcs He Tonbko ['TIK, Ho
Y MAaTEpPUAIBHBIMU 3aKOHAMH, KpOME TOr0 OJHA KAaTeropus Jeia, a NOACY.I-
HOCTb pa3Hasi, pa3Hble CyOBEKThl CIOPHOI'O OTHOLLIEHUS, a TIOJICYAHOCTh OJIHA.

Yro kacaercs U30MpaTeabHbIX MIPaB, TO OHU MOJIBEIOMCTBEHHBI HE TOJIBKO
cyaam obmieit opucaukuuu, Ho U [{UK, BbimecTosieit n3duparenbHOM KO-
muccuu. Kpome toro, npaBo u3duparb U ObITh U30PAHHBIM SIBISIETCS KOHCTH-
TYLIMOHHBIM IIpaBOM rpaxaad. ['paxxnane moryT oOpamarscsa B cya Koncru-
TyuuoHHbId P® B ciyyae HapyleHuss UX M30UpaATENbHOrO MpaBa TEM WM
UHBIM 3aKOHOM. IIpoBepka ke 00CTOATENbCTB /€M1, CBSI3aHHbBIX C HApyILIEHU-
€M CyOBEKTHBHOIO IpaBa Ipa)kJaHWHA, BXOAUT B KOMIIETEHIMIO CYJIOB 00-
et ropucaukuuu ct.3, m.1 cr.4 I'TIK. Tak, Obulo nmpekpameHo 1o KpUTEPHUIO
HegomyctuMocTH aeno rp. U no xanode B Koncrurynuonnsiii Cyn PO o He-
coorBercTBuM Koncturynnu 4.4 cr.4 ®enepanbHoro 3akoHa ot 26.10.94 r.
«O0 OCHOBHBIX TapaHTUAX U30UpaTenbHbIX paB POy» u n.4 cr.4 3akona OM-
ckoit obnactu ot 11.10.95 r. «O BbIOOpax riaBel aAMUHUACTpaUu (ryoepHa-
Topa) OMCKOIl 00JaCTM B 4YacTU BBEJEHUS LIEH3a OCEIJIOCTH CPOKOM Ha 1
ron». IloctanoBnenue-omnpenenenue KC ot 19.02.96 r. (Poccuiickas toctu-
s Ne9 ot 99 r. c1p.26).

Cnenyer oOpaTUTh BHUMaHUE Ha TO, YTO JIEJ0 MO XajJloOe Ha JEUCTBUS
UK noacynno BepxoBHomy Cyny PO, ecnu 00xanyeTcsi UIMEHHO JI€HCTBHE
KOMHCCUU Kak TakoBod, a BOT eciu LMK paccmarpuBana xanoOy HuUKe-
CTOSIIEM KOMMCCHHM, U C 3TUM PELIEHUWEM He coracHel, To pemenue [[UK
NOJACYJIHO Cy1y, NeHcTByroIeMy B cyobekTe PD. OnHako, moityyaeTcs, 4To
005acTHOM cyl1 OyeT OTMEHATHh 00a pEelIeHHs B CIIy4ae YIOBJIETBOPEHUS Ka-
JO00BL.

Opnako, oOuiee NMpaBWIO POJIOBOM MOJACYAHOCTH — 3TO PACCMOTPEHUE
JIe]l paiOHHBIMM CyJaMH.

K pailoHHBIM CyJaM NpHUpPAaBHHUBAIOTCS HEKOTOPBIE BOEHHBIE CYIbl, a C
IPUHATHEM 3aKOHA «O MHUPOBBIX CyIbsiX B PD» MOXHO rOBOPUTH U O MUPO-
BBIX CY/bSIX.

Crarps 3akoHa Ne3 ompenenser KOMIIETEHIIMIO MUPOBBIX CYyJEW, B HEU
yKa3aHbl KATETOPHUH JI€J1, KOTOPBIE MOJCYIHBI PAOHHBIM Cy1aM (HE0O0X0AUMO
BHecTH n3MeHeHus B I'TIK u peann3oBath TaHHBIN 3aKOH).
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Ecmn BepxoBueiit Cyn PO oguH, a BOT Apyrux CyZ0B MHOXKECTBO, TaK, B
KaKOM K€ M3 HUX cielyeT oOpamarbcsi? DTO ONpeAesseT TeppUuTOpraIbHas
NOACYIHOCTb. TeppuUTOpHANBHBIN NIPU3HAK AAET BO3MOKHOCTD ONPENEIINTD, B
Kakoil cyj ciemyer oOpamiaThesi Ajs paspemieHus crnopa. Takum obpazom,
TEPPUTOPHAIIbHAS MTOACYAHOCTh Pa3rPaHUYMBAECT KOMIIETEHIIMIO OJTHOPOJAHBIX
CyZlOB.

TeppuropuanpHas MOACYAHOCTh HA3bIBAETCSI MECTHOM, TaK KaK CBS3aHaA C
MECTOM KHUTEIBCTBA CTOPOH, MECTOM HCIOJHEHHS 0053aTenbCTBa, MPUUNHE-
HU Bpella U IVIABHOE €€ Ha3HAYEHUE — PACIPEIEIICHUE JeJl MEXIy MECTHBI-
MU — PAlOHHBIMM CYJIaMH.

Buowt meppumopuanvnoii noocyonocmu:

Obwas nodcyonocms — J€I0 TOJKHO pacCMaTpUBaThCS B TOM CYJIE, I/1€
HaXOJUTCSI OTBETUHK, A€ HaxoauTcs ero umymectso cr.117 I'TIK.

Anvmepnamugnas no0cyoHOCms — 3aKIIOYAETCS B TOM, YTO UCTEL, JIULIO,
nojarolee 3asBJICHHUE, Kallo0y, MOXKET caMO BbIOpaTh, B Kakou cyj (4aiie
BCEro BBIOOP MEXIY ABYMS CyAaMH) €My CIEQyeT OOpaTUTHCS, CIIy4an allb-
TEPHATUBHOM MOJCYIHOCTH OFOBOPEHBI B 3aKOHE, NEPEUYEHb SBIISIETCS UCUYEP-
NBIBAIONINM. 3aKOHOAATENb MPEJ0CTaBUI Takyto Jbroty UcTiyy (ct.118 I'TIK),
YUHUTBIBasg 0OCTOATENLCTBA JEJIa, OJOKEHUE UCTLA; LEJdb o0ecneunTsh Oonee
CBOOOJIHBIN 1OCTYN K NPABOCYIUIO.

Hcknouumenvras noocyoHocms — 3TO UCKIIOUEHUE U3 O0IIETo MpaBuia,
BBIOOp MOJICYAHOCTH B JAHHOM CJIy4ae OT BOJIM 3asIBUTENSI HE 3aBUCHUT, OH
Oyznet 00s13aH 0OpaTUTHCS UMEHHO B 3TOT CyJ, KOTOphIil yka3zaH cT.119 I'TIK.
Takoe yka3aHue M3-3a TOrO, YTO JErde coOpaTh JOKa3aTeNbCTBA IO JENY,
CIIOPHOE UMYILECTBO HAXOJIUTCA TaM, I'ie cyA. MI3MeHeHue 1o J0roBopy, 1o
KEJAHUIO CTOPOH UCKIOYUTENBHON MOACYJHOCTH HE IOy CKAeTCsl.

Jlocosopnas noocyonocms — CTOPOHBI CaMH MOTYT JOTOBOPHUTHCS, B Ka-
KOM CyJi€ OHU OyIyT paccMaTpuBath 1eno. Jlisg rpaxkiad 3TO MPOUCXOIUT B
OCHOBHOM 0€3 0(opMJIEHHS TOKyMEHTa — HampHMep, pacTOp>KeHHe Opaka
MEXIy CynpyraMu, €Ciad OHHM IPOXHUBAIOT B Pa3HbIX pailOHax, HO JTOKYMEH-

TaJbHO — €CIIM INEPENaroT JIEJI0 Ha pa3pelieHrue TPETEHCKOro cyaa — 3TO
MOJBEIOMCTBEHHOCTD. [IprMep TOroBOpHOM MOACYAHOCTH — TPYAOBOM KOH-
TPaKT.

Bomnpocel moacyaHOCTH CBSI3aHBI C €AMHOJIMYHBIM M KOJUIETHAIIBHBIM pac-
CMOTPEHHUEM JIE]I, THAYE MOXKHO CKas3aTh ¢ cocTaBoM cyaa cr.122-1 I'TIK. IIpn
9TOM, COIJIaCHMe€ Ha €IMHOJNYHOE PACCMOTPEHME JI€NIa BBICHAETCS Yy ydacT-
HUKOB MPOLECCa KAKIBIM pa3, IpH KaXJ10M HOBOM CyAeOHOM pa30upaTesbCeT-
Be (cMoTpu 1.13 Ilocranosnenus Ilnenyma BC PO Ne3 ot 14.04.88 r. «O
npumenennu HopMm ['TIK mpm paccMoTpenunm nen B cyae mepBOM MHCTaH-
AN ).

Cxo%xHe KaTeropuu Aejl MOI'yT UMETh Pa3Hyo MOACYIHOCTh. Tak, aeno o0
YCTaHOBJIEHUH OTLOBCTBA OyJIE€T MOACYIHO Cyay mo npaBuiam cT.117 u 118
I'TIK, a BOT z1€710 00 yCTaHOBJIEHHH (paKTa OTLHOBCTBA U (paKTa MPU3HAHUS OT-
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LOBCTBA — IMOJACYHO UCKIOYUTEIBHO Cyay IO MECTY KHUTEJIbCTBA 3asBUTEIS
(ct.249 I'TIK).

[ToncyaHOCTh HECKONBKHUX €N, CBSI3aHHBIX MEXAY COO0OM, Mo o0iemy
MIPaBUJIy 3aBUCUT OT NEPBOHAYAIBHOIO Ji€JIa — BCTPEUYHBIA HCK 4.2 cT.121
I'TIK nu60 npusneden Bropoi otBeTuyuK 4.1 cT.121 T'TIK.

Brei6op moacyanocts Takke 3aBucut oT merua 4.1 cr.121 T'TIK. Takoe
MPaBUIIO CIIOCOOCTBYET O0siee OBICTPOMY PACCMOTPEHHUIO /1], YCTAHOBJICHUIO
BCEX OOCTOSITENIBCTB JIENIA.

IIpu HEKOTOPBIX 0OCTOATENBCTBAX BO3MOKHA Iepeaya Jiejia U3 OJHOro B
npyrou cr.122 T'TIK.

Ho 3710 moimkHO npoueccyalbHO OBITh 0O()OPMIIEHO — ITyTEM BBIHECEHUS
ONpeJEIEeHHS], KOTOPOE MOXKET ObITh 00KaI0BaHO.

[IpaBuio: HUKTO HE MOXKET OBITh JIMIIEH MPaBa Ha PACCMOTPEHUE JIeNa B
TOM CyJ€ U TEM CYIOM, K MOJACYIHOCTH KOTOPBIX OHO OTHECEHO 3aKOHOM —
cT. 47 Koncturynuu PO.

Ha npakTuke, yamie Bcero nepeiaBaMCh Jela, Kacarolluecs IpaxkaaH,
paHee pabOTaBIIUX B CyJle, POJCTBEHHUKOB COTPY/IHUKOB, HAPOJHBIX 3aceia-
TEJIEH U T.II. — 3TO MPOUCXOAWIO N0 mucbMy. OnHako KOHCTUTYHHOHHBIN
Cyn PO npusHan Takyo BO3MOXKHOCTb, yCTaHOBIIEHHYIO cT.123 I'TIK, nmpoTu-
Bopeuame Koncrurynnu PO.

OpnHako 3TO HE 3HAYUT, YTO JAEJI0, ECIIH UCK MPEAbIBIEH K CYJIb€ MOACY /-
HOT'O CyJia, HE MOXET OBbITh MEPEJAHO B APYrOH CyJl, 3TO HEOOXOIUMO U BO3-
MOXHO, 11.6 yka3zaHHoro [locranoBneHnus.

NTak, MHCTUTYTHI IOJIBEIOMCTBEHHOCTH M MOJCYIHOCTH, MPABUIBHOE HX
NPUMEHEHUE UMEIOT 3HAaYEHUE NIl COOMIOEHUS MPaB Ha CyeOHYIO 3aluTy,
SBJISIFOTCS. MPEANOCHIIKOM M MEPBBIM YCIOBHEM MPAaBUIBHOTO NMPUMEHEHHUS
3aKkoHa. HapylieHne 3THMX MHCTUTYTOB BJI€YET OIPAaHUYEHUE MpPaBa, OTMEHY
cynebHoro akra. Tak ObLJIO OTMEHEHO OIpeAeSIEHUuE CyIbH 00 OTKa3e B MpHU-
HATUU KaJIOOBI TpakAaHMHA HA HENPAaBOMEPHBIE ACHCTBUS JOIKHOCTHOTO
JUIa BBUY HEMOACYIHOCTH Jejla 3TOMY CYIy, TaK KaK 3TO MPOTHUBOPEUUIIO
3akoHy. 1. oOkanoBai 1elicTBHS HaYaJbHUKA OTJENa TpyAa U 3aHATOCTH, CY]l
oTKazal, T.K. 3T0 He puandeckoe auio (bromnerens BC PO Nell ot 1998 r.
cTp.8 m.3).
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JIEKIIUS Ha temy:

INPOLHECCYAJIBHBIE CPOKH. CYAEBHBIE PACXO/IbI.
CYIEBHBIE IITPA®DLI.

I'OCIIOIIVIMHA — BUJ CYJAEBHBIX PACXO/1OB.

Jumepamypa:

I'TIK crarsu 79-105.

3akoH P® «O rocynapctBennou nouumae» ot 09.12.91 ¢ nocnenyromu-
MU U3MEHEHHSIMU U JIONIOJIHEHUSMH.

[Tocranosnenus 1Inenyma Bepxosaoro Cyna PO

Ne9 or 18.11.99 r. «O xone BemoaHenus nocranosienus [IBC PO ot
24.08.93 r. No7...».

Ne7 ot 24.08.93 r. «O cpokax pacCMOTPEHHUs YTOJOBHBIX U TPAKIAHCKUX
nen cynamu POy

Ne2 ot 14.04.88 1. ¢ nocienyomumMu n3MeHeHUsIMHA «O IOATOTOBKE rpa-
AKIAHCKUX JIe] K Cy1eOHOMY pa30UpaTenbCTBY» MMyHKTHI 2 U 24.

Honamue npoueccyailbHblX CpOKO8 U UX 3Ha4eHue.

Cpox — ompeeneHHasl MpoJI0JKUTEIbHOCTh BPEMEHHU, MPEIen 3TOro
BpemeHu. Ha oOxanoBanue cyZeOHbIX pelIeHUH MOJaratoTcsl pa3Hble CPOKHU.
Cpounsblii 1eHb — KOHeEL cpoka. Cpok Bbien. CpoyHbIl — KO CPOKY OTHO-
csauuiics. CpounTh YTO, KOTO, YCTAaHABIMBATH CPOK. [IpucpounTh Aeno — tak
ompeenseTcs: CpoK B TOIKOBOM ciioBape B.U. Jlans (TonkoBslii cioBapsb XKu-
Boro Benukopycckoro ssbika, T.4 c1p.304-305, uza-Bo «Pycckuil SI3BIK»,
1999 r.).

Wtak, emie nBecTH JeT Ha3aa CyJ OCYIIECTBISUT CBOIO €ATEIHHOCTh B OII-
peeneHHbIe CPOKH.

B rpaxxagaHckoM KoOJeKce, CPOK — 3TO YCTaHOBJICHHOE 3aKOHOM BpeMs
JUTSI COBEPIIICHUS TeX WJIM MHBIX MpoIecCyalnbHBIX aeicTBuid. Cpok HeoOxo-
JTUM, TaK KakK 3TOro TpeOyIOT HHTEPEChl OOHAPYKCHUS M YCTAHOBIICHUS UCTH-
HBI TI0 JISNTy, OXpaHa MPaB YYACTBYIOIIMX B JIEJIC JIUI, a TAKXKE PA3yMHOCTH U
nenecoo0pasHocTu. Tak 3aueM HCTHIIEe pelieHHe Cy/1a O B3bICKAHUU aJIUMEH-
TOB Ha cojiepkKaHne peOeHKa, eCiM OHO OyZIeT MOCTAHOBJICHO Yepe3 TPH roja
nocJse oOparnieHus B cyn?

Buowt npoyeccyanvnuix cpokos.
JIBe OouibllIKe TPyNIbL:
- YCTaHOBJICHHbIE 3aKOHOM, HAMNpPHUMEP, CPOK PACCMOTPEHUS TPaK/IaH-

CKOT'0 JieJia O B3bICKAHUU aIUMEHTOB — 10 gHEN cO JHSA OKOHYAHUS MOArO-
TOBKH JIeJa K cyieoHoMy pa3zouparensctBy cT.99 I'TIK;
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- YCTaHaBJIMBAEMBbIE CYJIOM, T.€. KOIla 3aKOH IIPSIMO HE HA3bIBAET IPEAEI
CpOKa, TOT/Aa €ro yCTaHaBJIMBAET CyJ, TaKOE MpaBo IpenocrasieHo cT.100
I'TIK, HarpuMep, Cy caM MOXKET YCTAHOBUTBH CPOK IS MCIIPABIICHUS HEOC-
TaTKOB MoAaHHOrO 3asBiieHus 1o cr.130 ['TIK unm oTnoxuTe n1emno Ha omnpe-
neneHnyto pary cr.161 I'TIK.

Cpoku, yCTaHOBJICHHBIE 3aKOHOM, MOXHO Pa3AeIUTh HAa JBE TPYMIBI 00-
ne: Cpok paccmorpenus nen 30 nHer — Mecsl U cokpaiieHHbie 10 nHei;
TPYJIOBBIE CIIOPBI, KAIO0BI 0 BO3MELIEHUH YIIepOa 110 YBEUbIO.

Cpok nmocyneOHOM MOArOTOBKK OOMIMM — 7 AHEH; MO CIIOXKHBIM JiejiaM
MOKET OBITh MpoAJIeH 10 20 THEH.

«J1O» o3HauaeT, 4TOo MOXeET ObITh U 1, U 3, U T.1., TTABHOE — MPEACIib-
HBIN CPOK.

«O0OpaTuTh BHUMaHUE CYJ0B Ha HEOOXOJUMOCTb CTPOro COOJIOIEHUS YC-
TaHOBJICHHOTO 4.1 ¢1.99 I'TIK cemuaHeBHOrO Cpoka Juisi IPOBEAEHUS ITOArO-
TOBKH JIeJa K CyJIeOHOMY pa30uparebCTBY.

DTOT CPOK MOXKET ObITh MPOJJIEH Cylibei 10 20 AHEH TOIBKO B UCKIIIOUH-
TEJBHBIX CIy4YasX Mo JeiaM 0CcOo00M CIOKHOCTU (Hampumep, TPeOYIOIUM Ha-
3HAYEHUsl HKCIIEPTHU3bl, HANPABICHUS CYAEOHOr0 MOpYy4YEHUs, UCTPEeOOBaHUS
MaTeprajoB OT IPakAaH U OPraHU3ALMMI, HAXOJAIIMXCS BHE palOHa AEATEIb-
HOCTH CyJa, pacCMaTpPUBAIOILIEro JEJI0 U T.A.) KpOME JieJl, YKa3aHHbIX B 4.2
ct.99 I'TIK.

[IpoasieBasi cpok Ha MOATOTOBKY K CyJIeOHOMY pa30OupaTenbCTBY, CYIbs
00s3aH BBIHECTH MOTUBUPOBAaHHOE onpeaeneHue» — 1.24 [loctanosnenus 11
BC P® or 14.04.88 r.

20-gHEBHBIN CPOK 10CYA€OHOM MOArOTOBKH, KaK BUIHO M3 BBILIE CKa3aH-
HOT'0, — CPOK OCOOBIi1, 3aBUCUT OT KATETOPUH U CI0KHOCTH JEa.

Cpoku Takke MOKHO pa3JeiauTh Ha TPYIIIBI B 3aBUCUMOCTH OT TOTO, JJIS
KOI'0 OHM YCTaHOBJICHBI 3aKOHOM WJIU CyJIOM:

1. YcranoBneHHbIE Wi CyJla — 3TO CPOKH PACCMOTPEHMS AEa B 1 MH-
CTaHLIMM, B KAaCCAllMOHHOW M HAJ30PHOW MHCTAaHLMAX, Harpumep, cr.284-1
I'TIK «cyn BTOporo 3BeHa o0s3aH pacCMOTPETh J1eJ0 B TeueHue 10 aHei»;
CPOKM IIPOLIECCYAIBHBIX JCUCTBUN: B TEUCHHE TPEX THEU CyJ TOJKEH COCTa-
BUTh MoTHBHpOBaHHOe pemieHue cr.203 I'TIK, pemmnTs Bompoc 0 momonHu-
TenpHOM penienun B teuenue 10 guen cr.205 I'TIK.

2. Cpoku, yCTaHOBJICHHBIE JUIS JIML], YYACTBYIOIIUX B JIEJIE:

- KaccallMOHHas *ajnoba MOXeT ObITh mojaHa B TeueHue 10 gHei co
IHs BeiHEeceHus pemieHus cr.284 I'TIK;

- B TE€YEHHUE TPEX AHEH MOryT OBbITh MOJIAHbI 3aME€UYaHUsl HA IPOTOKOJ
cyaebnoro 3acenanus ct.229 I'TIK.

Cpoku nensitcst Ha YCTAaHOBIICHHBIE 3aKOHOM U YCTAHABIIMBAEMBIE CYJIOM,
KOTOpbIE UCUUCIISIIOTCS AHAMU — 10 1HEH Ha o0xanoBaHUE ONPECICHUS Cy-
na 06 obecneuennu mcka cr.139, 284-1 I'TIK, a Taxke THIMH HE UCUHCIISC-
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MbI€, a 3aBUCHUMBIE OT OOCTOSITENBCTB €N, CPOK NPHOCTAHOBJIEHUS MPOU3-
BOJICTBA II0 JENY B CBA3M C NpoBeneHueM skcneptusbl cT.215 u 216 I'TIK,
CpPOK Ha pa3bsicHeHuE pemieHus cT.207 — pa3bsiACHEHHUE PELICHUSI BO3MOXKHO,
€CJIA OHO €Ill€ HE MPUBEIAEHO B MCIOJHEHUE (MOHATHO, YTO UCIIOJIHEHHOE U
HEYEro paszbsACHATH), 3TO MOXKET OBbITh Y€pe3 JIEHb IOCJE BBIHECEHHS pellie-
HUs, Yepe3 o1, yepe3 KBapTai U T..I.

Cpoku paccmompenus pa)coanckux oel.
VYcranoBneHs! ctaThaMu 99, 234, 239-6, 284-1, 328 T'TIK.
Hcuucnenue npoyeccyanbHslx cpokos.

Cpok ormnpenensieTcs KOHKPETHOW KaJeHJapHOW aatoi (JeHb CyJe0HOro
3ace/laHusl) U BpEMEHEM — BpeMsl CyJ1IeOHOT0 3aceJaHus.

JInbo nepmosoM BpEMEHH, KOTOPBIM YCTaHABIMBAETCS 3aKOHOM, CYJ0M
— IIATh JTHEW JUIsl UCTIPABIIEHUSI HEJOCTATKOB, MOJAHHON KAaCCAallMOHHOW a-
10061 ¢1.288 u 289 I'TIK, cinepoBaTenbHO, B TAKUX CIydasiX MOXKHO CHIENaTh
poLecCyanbHOE AEUCTBUE B JIHOOOM MOMEHT CPOKa: HAa MEPBBIN J€Hb, HA MO-
CIEIHUM JCHb.

CpoK MOXKET ONpeneaThCsl U 3aBUCETh OT COOBITUSI — JEJIO MPUOCTAHOB-
JIEHO, TaK KaK CTOPOHA HAaXOJWTCSA Ha CTALIMOHAPHOM JICYEHUH B OOJIbHMIIE
ct.215 I'TIK.

TeueHne mnpoleccyaabHOr0 CpoOKa, MCUHUCIIEMOIO TOJaMHU, MECSLAMH,
JHSIMHU, HAUMHAETCS Ha CIAEAYIOIIMA JE€Hb MOCNe KaJIEHJApHOW JaThl WU Ha-
CTYIUIEHUs COOBITUS, KOTOPBIM ONpeneseHo ero Hayano. Hanpumep, cyz BbI-
HEC PELICHHUE 2 4YMciia Mecsna, 3HauuT 10-IHEBHBIM CPOK HAa KacCallMOHHOE
00’kaj0BaHUE HAYMHAET UCUUCIISTHCS CO CAEAYIOIIEro AHS — 3 YuClia, U 3TOT
Cpok ucreyer 12 yucna.

K Bompocy o mpHOCTaHOBIEHUH A€ CAEAYET IOHUMATh, YTO JEJI0 MPHOC-
TAaHABJIMBAETCA CO JIHA, KOIZa CyJ BBIHECET PEUIEHUE O €ro MPHUOCTAaHOBIIE-
HUH, a HE CO JHS, KOI/1a CTOPOHA HE MOKET SIBUTHCS B CyJ, HAIIpUMeEp, M0 00-
ne3nu. Tak, ucrer; MoxkeT 3a007eTh 4 uncna, a cyJaedHoe 3acegaHue ObUIo Ha-
3Ha4eHo Ha 11 gncmo, u 11 yncna cyn npon3BOACTBO MO €1y IPUOCTAHOBUT,
BO300HOBUT €, KOI/Ia UCTEL BBI3JIOPOBUT, KOI/la Cyy 00 3TOM CTaHET U3-
BECTHO.

B rpaxxnmanckom npouecce AeHb COCTOUT U3 24 yacoB. Pabounii neHs cyna
Y IpYTUX OpraHu3anui 3akaHdnBaeTcs B 18 gacoB. OgHako, CpOK 3aKaHYMBA-
ercsa He B 18 vacos, a B 24 yaca nocneguero aud. [loatomy, ecnu cropoHa Ha-
IpaBUT B Cy[ kajnoOy mo noute B 23 yaca 59 MUHYT, TO CPOK OyneT coOro-
JIEH, XOTS B CyJ1 %ano0a MOCTYIUT U MO3XKeE.

Ecnu cpouHblil 1eHb — MOCHENHUN I€Hb CpOKa HE pabouuil, Kak oOIuii
He paboumnii — npa3aHuK — | siHBaps, Tak U He padounii cyb0oTa, BOCcKpece-
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HbE, TO THEM OKOHYAHHS CPOKa SIBISICTCS MEPBBIM pabounii AeHb — TMOHEe-
JEbHUK.

Crartpsa 110 I'TIK u 101 I'TIK.

[IpoueccyanbHbple CPOKH MPU3BaHbl AUCHUIUIMHUPOBATH Kak Cy[, TaKk U
YYaCTHUKOB IpoLecca.

Ecnu cyn nmpomyckaer Cpoku, TO 3TO ITOBOJ ISl BBIHECEHUSI YaCTHOTO OII-
peneneHus B apec Cyaa, CyApr, IOCTAHOBKH BOIIPOCA O MPEKPAILECHUX IT0JI-
HOMOuYMS Cyabu. OqHAKO, CyJl BCE PABHO BIPABE M JOJDKEH COBEPIIATH IPO-
LECCYAIbHBIE JEUCTBUA.

Ecnm yyacTHHKEM mpolniecca NpoIyCTUIIM CPOK, TO BO3MOYXHO JIBa BapHaH-
Ta!

1. moramaercs mpaBoO Ha COBEPIIECHUE MPOIECCYATbHOTO AEUCTBUSA JTUOO
MOJIHOCTBIO, HaIlpUMEp, NPONYCTHII CPOK MOJIAYM KACCALIMOHHOM kKalo0bl Ha
pelieHue cyaa, 1100 4aCTUYHO (YCJIOBHO), IPOIYIIEH CPOK HA UCIPABJICHHE
HEJIOCTAaTKOB B HCKOBOM 3asBJICHHH, HO 3asBJICHHE MOKHO IIOJaTh BHOBb
ct.102 I'TIK.

2. Cpok MOKeET ObITh BOCCTAHOBJIEH (BOCCTaHABIMBAETCS CPOK, YCTAHOB-
JIEHHBIA 3aKOHOM) WJIM MIPOJJIEH, €CJIM 3TO CPOK ObUT YCTAHOBJEH CYJIOM, TakK,
CyJl MO’KET BOCCTAaHOBUTbH CPOK Ha IMOJa4y KacCallMOHHOM kajoObl WK MPO-
JUTUTH CPOK JJIsl UCTIPABJIEHUS] HEAOCTATKOB B 3asiBieHuu cT.104 u 105 I'TIK.

HOpﬂOOK npowzemm U 60CCMAHOGIEHUA NPONYULEHHO020 CPDOKA.

Borpocsl mpojiieHust cpoka penaroTcsi CyAbei, myTeM BBIHECEHUS Ompe-
JIEJIeHHsI, KOTOpOe He 00KalyeTcs, TaKk Kak He MPerpakIaeT IBMKEHUs Jena,
MOCKOJIbKY KacaeTcsi BOIIPOCOB, KOTOPhIE HE MPEMATCTBYIOT 3asBUTEIIO JICH-
CTBOBATh MO CBOEMY YCMOTPEHHIO (OCTABJICHHE 32 SIBICHHS O€3 JIBHXKECHUS).
3asiBiIeHNE O BOCCTAHOBJICHUH MPOMYIIEHHOTO CPOKa MOAAETCA B Cy/l, B KOTO-
POM HaJJeXallo COBEpIIaTh MpPOlEcCyalbHOE ACHCTBUE, OJJHOBPEMEHHO CO-
BEpIIACTCS U ATO JIEUCTBHE, HAIIPUMED, MOAAETCs Kajno0a Ha pellIeHue Cya.
Bomnpoc paccmarpuBaercs B cyaedbnom 3acemanuu. Ct.105 I'TIK. Eciou cpoxk
BOCCTaHOBJICH, TO OMpeJETeHUE Cy/la He 00XKalyeTcsl, A0 ABUKETCS Aallb-
1Ie, a €CJIM B BOCCTAHOBJIEHUU CPOKa OBLJIO OTKa3aHO, TO TaKOE OIMpeesieHNe
CyJla MO’KHO 00’KaJjioBaTh, MOCKOJBKY JBMYKEHHUE JieJia Jalbllle HEBO3MOXKHO.

Takum xe 00pa3zoM paccMaTpuBaeTCs BOMPOC O MPOIJICHUU YCTaHOBIICH-
HOTO CYJIOM CpOKa, €CIIi OH OBbUI YCTAHOBJICH KOJUIETHAIBHO CYJOM, T.€. 11O
ananoruu co ct.105 I'TIK.

[IporieccyanbHbIM CpOKaM B HacTosIIee BpeMsl yaensieTcs: 00ibIIoe BHU-
MaHUe, TaK KaK OHU 3aTPardBaloOT MpaBa TPa)kJaaH, BIUSIOT HA HArPY3Ky Cy-
Jiel, X HeCcOOII0/IEHNE TTOPOKIAAECT BOJIOKUTY.

«Cynam npu OCyIIECTBICHUH MPABOCYAMSI HEOOXOUMO HUCXOAUTH U3 TO-
ro, 4TO HECOOJIOJIEHNE YCTAHOBJIEHHBIX 3aKOHOM CPOKOB IPOM3BOJICTBA IO
YTOJOBHBIM U TPAKJIAHCKHUM JieJlaM CYIIECTBEHHO HapyIlaeT KOHCTUTYI[MOH-
HBIE MpaBa rpak/iaH Ha CyAeOHYIO 3alINUTY, a TAKXKE MPOTUBOPEUHUT OOIICTPHU-
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3HAHHBIM MPUHIMIIAM U HOpMaM MEXIYHApOIHOTO mpasa...» [loctaHoBiIeHUE
[Inenyma BC P® Ne79 ot 18.11.99 1.

n.3¢c cr.14 MexayHapoAHOTO MakTa O TPaXTAHCKUX M IMOJIUTUYECKUX
npaBax TJIACUT, YTO CYJONPOU3BOJCTBO JOJIKHO OCYLIECTBISATHCS 0€3 HEOIl-
paBIaHHOM 3aJE€P’KKH, B CKPOU, MTO3BOJISIOIINE ONTUMAIBHO 00ECIIEYUTh Ipa-
BO I'PaXk/JaH Ha CyA€OHYIO 3allUTY.

Xo04eTcss OTMETUTh, UTO CPOKHU, YCTAHOBIICHHBIE 3aKOHOM, OTHOCUTEIHHO
BPEMEHU MOAAYU Kajio0, pACCMOTPEHHUS JI€]l B KACCALlMOHHBIX U HAJI30PHBIX
WHCTAHIUSAX Pa3yMHbl U MCIOJHUMBI, @ BOT CPOKH O PACCMOTPEHHUU JEJ IO
MIEPBOY MHCTAHITNH, B COBPEMEHHBIX YCIIOBUAX YKOMIUICKTOBAHHOCTH IIITATOB
CyJIOB, BPEMEHU MOYTOBBIX IMEPECHUIOK, BO3MOXXHOCTU UCTPEOOBAHUS JIOKY-
MEHTOB, COOJIIOJIaTh 110 BCEM JIeJIaM HE peajbHO U HE BO3MOXHO OOBEKTHUBHO.
PazymubIii cpok (mpu 3TOM OH Obl HE MPOTUBOPEUUIT MEXKIYHAPOTHOMY Mpa-
BY) I0CYJ€OHOI MOJATrOTOBKH JIBE HENIEIU — MECSI, CPOK PAaCCMOTPEHHUS Jieia
— 2 Mecsiia. ITO HE 3HAYMUT, YTO JI000E JIeJ0, JIaXke MyCTSIKOBOE, C TOYKU
3penus (Hpaldybl, mpoliecca JOoKa3bIBaHUS cOOpa 0KA3aTEIbCTB, HAXOIUIOChH
OBl B CyJl€ TaKO€ BpEMs, BEJb €r0 MOKHO OBLJIO Obl pAaCCMOTPETh U 32 MEHb-
M CpPOK, a Jena, Tpedyromue 0ojiee JUIMTEIBHOIO Mepuoia BPEMEHU Ha
NOJATOTOBKY M PACCMOTPEHHUE, YKIAIbIBAIUCh Obl B PAMKH, CPOKOB, YCTaHOB-
JICHHBIX 3aKOHOM.

Honamue u 6uovt cyoeoHvlX pacxooos.

CyoOebHvle pacxoOvl — 3TO 3aTPaThl, CBSI3aHHBIE C PACCMOTPEHUEM Jieja B
CyJle, BO3JIaraéMble Ha CTOPOHBI, TPETBUX JHI] C CAMOCTOSITEIbHBIMU TPEOO-
BaHUSAMM, NHOI'/Ia U HA TOCYAApCTBO.

Lenp cyneOHBIX pacxoa0B — BO3MEILEHHUE 3aTpaT Ha CyI0NPOU3BOACTBO,
BKJIOYAsl CyJ, OpraHbl, COACHCTBYIOIINE MTPABOCY MO, JIHIL], COACHCTBYIOMIMX
npaBocyauto. CiyKaT NoOyKJI€HUIO 3aMHTEPECOBAHHBIX JIMI[ K YPEryJupo-
BaHUIO CIIOPOB B COOTBETCTBHH C 3aKOHOM JTOOPOBOJIBHO, O€3 BMEIIATENbCTBA
CyJla, B TOM YHCJI€ M aJbTEPHATHUBHBIM CIIOCOOOM — TPETEUCKHUI Cya, mpe-
IPpaXXJal0T HEJOOPOCOBECTHOE HCIIOIB30BAHUE IMPOLIECCYaTIbHBIX IMpaB, Mpe-
JOTBPAILLAIOT HEOOJYMAaHHOE MPEIbSABICHUE UCKOB.

CyoebHbvie pacxoovl cocmosim.:

W3 rocnommuHel U U3JEPKEK, CBA3AHHBIX C PACCMOTPEHHUEM JieNa, KOTO-
phl€ MOAPA3ACIAIOTC:

A) Ha CyMMBlI, OJIJIEXKAILIME BBIIIATE CBUAETENSAM, IKCIIEPTaMm;

b) pacxoppl, cBsI3aHHBIE C MPOU3BOJCTBOM OCMOTpa Ha MECTE;

B) pacxozpl 10 po3bICKY OTBETUHKA;

I') pacxo/pl, CBSI3aHHBIE C UCTIOTHEHUEM PELIEHUS CYy/1a.

Hannas knaccudukanus conepxurcs B c1.79 u 86 T'TIK.

Opnnaxo, ecau ooparutbes k cT.87 I'TIK, To kK cyneOHbIM pacxoaaMm OTHO-
CATCS U CYyMMBI, TOJIJIEKAIIIHME BBIIIJIATE MEPEBOTUHKAM.
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OKCIIEepThI, NEPEBOAYNKHN, CBUACTEIN — JIMLIA, COACUCTBYIOIINE MPABO-
CyJIMIO, ITPH 3TOM OHU MOTYT y4acTBOBATh B JI€Ji€, & BO3MOXXHO M HeT. OniHa-
KO, €CJIM OHU Y4acTBOBAJIA, TO MOT'YT PACCUUTHIBATh Ha BO3MELIEHUE UM pac-
XOJIOB IO IMPOE3y, HaliMy >KHJIbs, UM BBIIUIAUYMBAIOTCS CYTOYHbIE (KaK KO-
MaHJUPOBOYHBIM), CTPAXOBBbIE IUIATEXKH 10 CTPAXOBAHUIO MACCAXKUPOB, CTOU-
MOCTbh MpPEABAPUTEIBHON MpOJaXku OWJIETOB, CTOMMOCTH 3aTpaT Ha IOJIb-
30BaHHE MOCTEJILHBIMU MPUHAMIEHKHOCTSIMH, BCE 3TO MPHU NPEIbABICHUN J0-
KYMEHTOB, a €CJIU JIOKYMEHTbl HE MPEAbSBICHbI, TO OIUIAYUBAETCA MUHHU-
MajbHasi CTOUMOCTb ITpOe3a.

CBuzerensiM BO3MEILAIOTCS PacXo/ibl, CBSI3AHHBIE C MOTEPEHd BPEMEHU B
CBS3M C SIBKOW B CyJ WJIM CPEIHsIs 3apIuiaTa, Wik BO3HATPaXK/I€HUE, €CIIU OHU
He padoTaroT. OJIHaKO, Ha MPAKTHKE B MpeJenax OJHOro ropoia 3T0 He OIlia-
ynBaeTcs. Ha ocHoBaHMM CyneOHOI MOBECTKH C OTMETKOM cyja 3apIuiaTa co-
XpaHseTCs.

DKcnepTraM U MepeBOAYHUKAM, €CJIM OHU BBIINOJIHSIIOT padoOTy HE MO CIy-
XKEOHOW O00s3aHHOCTH, BBIJIAYMBAETCS BO3HATrPaXJACHHUE, €CIIA CIIy)KeOHas
0053aHHOCTb, TO BO3HArpa)KJ€HUE HE BhIIIaYMBaeTcs. Pazmep ycTaHOBIEH
[IpaBUTENBCTBOM.

CyMMBI, oIeKallIUEe BBIIUIATE YKa3aHHBIM JIMLAM, BBIIJIAYMBAIOTCS CO-
[JIACHO ONpPEAENICHUs CyJla, MO0 peleHus CyJa, HE3aBUCUMO OT B3bICKAHMSIX
UX CTOPOH JIMOO TPEThUX JIML C CAMOCTOSITENIbHBIMU TpeOOoBaHUAMH. To ecTh
CyMMBbI BO3MemlaroTcsi rocyaapctsoM, B jwuile CyneOHoro JlemaprameHnta
MuHroCTa, a 3aT€M YK€ B3bICKUBAIOTCSI CO CTOPOH B IMOJIb3Y I'OCY1apCTBa.

CyneGHble pacxojibl pacnpeaensores cynoMm cr.88, 89, 90, 90-1, 92, 94,
95 TTIK. O6miee mpaBuiIo — pacxojibl pacHpenesstoTCs MPONOPLIUOHAIBHO
yAOBJIETBOPEHHBIM CyMMaM MCKa, BO3MEUIAIOTCA TOW CTOPOHE, KOTOpas He-
000CHOBaHHO ObljIa MPUBJIEYEHA K CYAY, M MOHECHIA U3-3a 3TOT0 W3AECPHKKH,
pacxofpl HeceT nmpourpasuias ctopoHa. [1o Xxoay noka3pIBaHUS pacxXojbl OI-
Ja4yuBaeT Ta CTOPOHA, KOTOpas MPOCHUT MPOBECTH OIJIAYMBAEMOE JIEHCTBHE,
OTOM BO3MOYKHO €i1 OyIeT BbIIIJITa4ueHa KOMIIEHCALIHSI.

T'ocnownuna — 310 00s13aTENBHBIN IUIATEXK, YCTAHOBJIEHHBIA 3aKOHOM,
00s3aTeNbHBIA HA BCEl TEPPUTOPHUM rOCYIAapCTBA U IS BCEX CyOBEKTOB, Ha
KOTOPBIX 3aKOHOM BO3JIOXKEHA yIlIaTa TOCYJapCTBEHHOW MOLIJINHBI.

['ocnomnmyHa B3MMAaeTCs 32 COBEPIICHHUE IOPUINYECKH 3HAYMMBIX JECUCT-
Bui cT.] 3akoHa «O rocyapCTBeHHOM nouuinHe». OTnpaBIeHUE TPaBOCY AU
IIyTEM PACCMOTPEHHUS M PA3pPEIICHUs TPAXKIAHCKUX 1€, KaK U IpyTasi Tocy-
JTAapCTBEHHAs JeATeNbHOCTh (HoTapuart, 3AI'C, nuiieH3upoBaHue u T.1.) Tpe-
OyeT 3HAUYMTENIbHBIX OIOJIKETHBIX 3aTpaT, Tak, COracHO OrokeTa HA 1999 r.
Ha cojepxkanue DenepanbHoOM cyaeOHoM cucteMbl ObUTO BbiaenaeHOo 4 200 712
ThICSIY pyOJIel, a HAIOrOBBIA 10X0J OT rocnouuinHbel — 600 MiTH. pyOueid, ka-
3aJ10Ch OBl BBIJIEJIEHO HAa PacXoAbl MEHbILIE YeM J0XoAbl, HO 4 200 712 T.p. —
3TO ellle He BCs cyAeOHas cucrtema, eme KoHcTuTyunoHHbIN cyl, BepxoBHBIi
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cya, Apoutpaxusiii cyn, cymmsl 61 003, 76 913, 525 185 1.p. (bromxker Ha
1999 r., HoBble 3akoHbl 1 HOpMaTuBHBIE akThl Nel1-12 3a 99 r.).

Kak BugHO rocymapcTBeHHas MOINUIMHA, KaK BUJ JCHEKHOTO cOopa HEoO-
xonuMa. l'ocymapcTBeHHas MONUIMHA B3BICKMBAETCS, 3aYUCISIETCS C HIOJIA
1997 r. no genam, paccMaTpuBaeMbIX B CyAax oOOIIeH IOpUCIUKIUU (KpoMe
BepxoBuoro Cyna) B MECTHBIN OIOIKET, T.€. HA cueTa pallOHHBIX aJMHHHUCT-
panuii — B JIMIE TOCYJAPCTBEHHBIA HAJOTOBBIX MHCTaHUMWN. Takoe m3meHe-
HUE 3aKOHa (paHee Bce 3auucisioch B DenepanbHblil OIOIKET) HE COTJIacyer-
¢ ¢ TeM, 4To Bce cyasl, cornacHo Koncturtynuu PO, aeusarorcs denepanb-
HeIMU. DUHAHCHPYIOTCA 3a cueT cpeactB (enepanbHbIX. CyliecTByeT MHe-
HUE, 4TO 1eJeco00pa3Ho, Ipu OETHOCTU CYAOB CO3/aTh (POHA-CUET Pa3BUTHUS
CyJOB, KyJa U OyJeT 3a4UCHAThCA TOCMONUINHA, (OH MOT Obl KOHTPOJIUPO-
BaTh cyaeOHblii Jlemaprament. Ho, BO3MOXHO Ji TOrjja OCBOOOXKACHUE OT
YIUIaThl TOCIIOLUIMHBI IO PEIICHUIO CYJa, CYAbH, BEJlb TAKOE pelieHue Oyaer
HaIpsMYIo B yiiep0 ceoe.

[IpoGnemsl pacripeaesieHrs rOCHONUIMHBL, @ UMEHHO yIUIaTa FOCHOUUTHHBI
IpH BblJAYe CyAeOHOro MpuKasa 1o jaejaaM o0 aluMeHTaX, IPH OTKa3€ B BbI-
Jade cylneOHOro mpukasa, moJpoOHO H3JIOKEHBI B cTaThe «Pacnpenenenue
CcyneOHOI NMOLIMHBI MeXy Oropkeramu» TpopumoB A., xxypHan «Poccuii-
ckas rocturs» Nel, 2000 r. ¢1.24-25 — nOnONMHUTENBHBIN MaTepua).

['ocnomnmHOM OnIaYMBarOTCS:

1. VickoBbie 3asiBlieHUs], 3aBJICHUSI 0COOOT0 MPOU3BOJICTBA, KaTOOBbI.

2. Kaccanuonnsie xano0sl — 50% OT rocnoluIMHbI P MOJa4e 3asiB-
JICHUS.

3. Hagzopusie kanobbl, 1o AenaM, KOTOpble HE ObUIA MPEIMETOM Kac-
canuoHHoro o6anoBaHuss — 50%. [ToHOCTRIO AaHHBIA BONPOC HE Ypery-
JMPOBAH, TAK, €CJIM B JIEHCTBUH — MPUHECEHUU MPOTECTA OBLJIO OTKa3aHO, TO
Y TOCIONUIMHA JTOJKHA OBITh BO3BpAllleHa, TaK Kak HE ObUIO IOPUINYECKU
3HAYUMOTI'O JIEUCTBUS, 00JIaraeMoro MOUUIMHOW, TAKXE HE YpEeryJupOBaHbI
BOIIPOCHI OCBOOOKJEHUS, OTCPOYKM M T.I., MOXXHO MPUHUMATh PELIEHUS
JIMILb 110 AaHAJIOTUU C 3aKOHOM.

4. 3a NOBTOPHYIO BblJauy KONMUN PELICHUs, ONpPEIEICHUs, 1yOIUKAaTOB
UCIIOJIHUTEIBHBIX JJUCTOB, IPYTUX TOKYMEHTOB U3 JIEja.

5. 3a Bbjauy cy1e0HOTO MpHUKa3a.

OO0miee NpaBuIO0 — TOCHOIUIMHA OIJIAYMBAETCS 3asBUTENEM /10 MOJAUU
3asIBJICHUS U SIBISIETCS HEOOXOAUMBIM MPUII0KEHUEM K TIEPEUHIO MOaBAEMbIX
B cyJ 3asBieHui. Eciu rocrnonuinHa He yriaueHa, TO 3asBJICHUE OCTAeTCs
6e3 neumxenus ct.130 ['TIK.

Pa3zmep rocronmHbl yCTaHOBIIEH 3aKOHOM CT.4 3aKOHA O TOCIOLLINHE U
ct.82 I'TIK.

ITo uckam UMyIIECTBEHHOTO XapakTepa, TOCMOUUIMHA 3aBUCUT OT IEHBI
HCKa — JICHE)KHOE BBIPAKEHHE UMYIIECTBEHHBIX TPEOOBAHUM, 3asBICHHBIX

60



UCTIIOM, OTIPEACNACTCA MO JICHEKHBIM TPEOOBAHUSAM MX CYMMOMH, IO UMYIIIECTBY
— €ro CTOMMOCTBIO, 10 CTPOCHHUSM — CTOMMOCTBIO CTPOCHHSI, 110 MEPHOIUuYe-
CKHM ILIaTeXaM — UX CTOUMOCTBIO 3a Tpu roja. Eciiu ncren MeHsieT LeHy UcKa,
TO TOCHONUIMHA MOXeT ObITh moruiadeHa cT.83 u 84 I'TIK, nubo Bo3BpaieHa
cT.85 I'TIK u c1.6 1.4 3akoHa o rocnouuiiHe. Bo3BpaT rocnouuiiHbel B T€YEHUE
rojila co JHA NPUHSATHUS €€ B OIOJDKET, T.e. TOT/la PeLIaeTCsl MOJIO0KUTEIHHO BO-
IPOC O BO3BpaTe MOLUIMHBI, a IOCE MPUHATHS PELICHUS B TEUEHUE OJJHOTO Me-
csilla BO3BPALAETCS TUIATEIBIINKY .

Pa3mep rocnonuimHbl MOKHO KJIacCU(UIIMPOBATH:

a) TBepJiasi CTaBKa MPOILICHTHI B 3aBUCUMOCTHU OT LIEHBI UCKA;

0) B pazMepe KpaTHOM MHUHUMAJIbHOMY pa3Mepy OIUIaThl TPYa;

B) B IIPOLIEHTax OT paHee OIUIAYEHHOW WJIM B3bICKAHHOM IO PEUIEHUIO Cyna
MOTLTHBI.

K mpumepy, non nyskt a) Kak ucuuciauTh rocnouuinHy Mo UCKY O MpU3Ha-
HUU HEJIEHCTBUTENBHBIM JIOTOBOPA IapEHUs 1oMa?

OTBeT: 11eHa UCKa ONpENEseTCsl CTPOCHUEM J0Ma, HE HM)KE€ MHBEHTAapHOU
OIICHKH, a €CJIM OHa OTCYTCTBYET MO OIICHKE MO 00s3aTebHOMY OKJIAIHOMY
CTPaxXOBaHHUIO.

[Touemy? Tak kak TpeOOBaHUE, B CIy4ae €ro y/10BIETBOPEHUS MPEANOIaraet
BO3BpAaT CTOPOH B NIEPBOHAYAILHOE IOJIOKEHUE, XOTS IIPH 3aKJIIFOUEHUH J0T0OBO-
pa CTOPOHBI M HE TUIATUJIM CTOUMOCTH JIOMa, TapeHrue — Oe3BO3Me3THas CIeIKa,
HO TOCHOINUIMHY M HAJOTH OHM TUIATWJIM, UCXOMS HE W3 MPUPOJBI CACIKH, a U3
CTOMMOCTH J0OMa.

0) 3asiBIIeHHE O PACTOPXKEHUHU Opaka — OAHOKPATHBIN pa3Mep OIIaThl TpyJa
MUHAMaTBHBINA 100 15% ot MPOT npu mogade >xano0sl.

B) KaccalmoHHas >kanooa.

HmeroTcst IbroThl MO TOCHONUIMHE, TaK KaK 3aKOHOJATeNb HIET M0 MyTH 3a-
HIUTHl OTAEIBHBIX JIMIl: OCBOOOXKIAIOTCSA OT YIUIATHI TOCHONLIMHBI YepHOOBLIb-
eI, Betepansl, MmanoumMyIiue (pelieHue NpUHUMAET CyJ KOHKPETHO MO Kaxa0u
npocbOe ¢1.80 u.3 I'TIK), Tak u 3amuTa onpeneaeHHbIX MpaB — MPaBO Ha 3allly-
Ty TPYAOBBIX HHTEPECOB, 3alUTa JETe — HMCK O B3BICKAHUU 3apIUIaThl, O B3bI-
CKaHUU AJTMMEHTOB HE 00JararoTcsl TOCIONUTMHON, HE3aBUCUMO OT CyMMBI B3bI-
ckaaus. [Toapo6no ¢1.80 I'TIK 1 cT.5 3akoHa «O ToCIONUIHHEY.

Takxe BO3MOYKHO OTCPOYMUTH YIUIATY TOCIOIUIMHBI, PACCPOYUTh, YMEHb-
Tk pasmep cT.81 I'TIK, 370 3aBUCHT HE OT KaTeropuu Jesa, Jula, a OT €ro Ma-
TEPUAIBHOTO IOJIOKEHUS, 3aKOHOM HE OrOBOPEHBI YCJIOBHUS, CyJ NPUHUMAET
peLIeHUs.

JIroboe pemieHre O B3bICKAHUHM CYAECOHBIX PACXOJO0B, FOCIOILIMHBI MOMKET
ObITH 00xanoBano ct1.96 I'TIK.

He BxoasT, corfnacHo rpakaaHCKO-IPOIECCyallbHOM HayKe, B COCTaB Cy/e0-
HBIX M3JIEP)KEK — PacXOJbl 10 yIulaTe IIOMOILIMY MPEICTABUTENIS, YCIYT aJBOKa-
ta. OIHaKO, 3aKOHOJIATEJIb IIOMECTHII ATH PAaCXObl B OJMH pa3fieN ¢ CyAeOHbIMU
pacxogamu tiaBa 7 ¢t.91 u 93 T'TIK.
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Nx 0coOEHHOCTh COCTOUT B TOM, YTO Y4YacTHeE MPEACTaBUTEN, aJBOKaTa 3a-
BUCHUT OT JK€JIaHUSI CTOPOHBI. BOMPOCH! 0 BO3MEIMIEHUH ATHX PACXO/I0B PEIIA0T-
Csl CYJIOM MO 3asBJICHUIO CTOPOHBI, CyJ JOJKEH UCXOAUTh U3 PAa3yMHBIX pa3Me-
pPOB TOHOPAapOB a/IBOKaTOB, UMYILIECTBEHHOI'O IIOJIOKEHUSI CTOPOH, KAaT€ropuu
Jienna U 00CTOATENBCTB ena. Tak, mpuMep U3 TUYHOW MPAKTHKH, UCTUIA TPETb-
SIBUJIA UCK O B3BICKAHHMH C OOJIBHHIIBI MOPAJIBHOTO Bpeaa B pasmepe 250 MiH.
pyOJIei o MpUYMHE CMEPTU MYyXka, B UCKE ObLJIO OTKa3aHO, OOJIbHUIIA 3aTpaTHiIa
Ha OIUIATy YCIIYT aJBOKaTa 3 MJIH. pyOJieid, pa3yMHO JM B3bICKMBAaTh UX C UCTLA,
BO B3BICKAaHUU OBLIO OTKA3aHO.

AnBokatel 00s3aHBl OKa3bIBaTh MOMOIL OECIUIATHO MO TPYAOBBIM JIejiam,
ABTOPCKUM U O B3bICKAHUU AJIMMEHTOB, KPOME TOTO, IPU KOHKPETHBIX MPOChOax
MaJIOUMYIIUX, PYKOBOJUTEDL aJBOKATCKOW aCCOLMALUU TAKXXE MOYKET OCBOOO-
JUTH OT yIUIaThl TOHOpapa.

B Hacrosimiee BpeMs o4eHb MHOTO MyOJIMKAlMKA O TOM, YTO MPaBOCYIUE He-
BO3MOXHO JIOPOroe, CTal0 HEAOCTYIHBIM (Harpumep, cT. «JoCTynHo 1M rpax-
naHaMm Hamre mpaBocyaue?» SpkoB B. Poccuiickas roctumus 2/99 ctp.25-26).
ABTOp TmpeaiaraeT crneuuaibHbli 3akoH (BO3MOXHO M B pamkax [TIK) «O ra-
PaHTHUSAX MPABOBOM MOMOIIU MO CyACOHBIM U IOPUAMYECKUM JI€JaM MallouMYy-
MM TpakJaHam», 1eJIb KOTOPOro — IMOBBIIIEHUE YPOBHS MPaBOBON 3alIUILIEH-
HOCTH, 00O€ecliedeHre MPUHIMIIA PABEHCTBA MIPAaBOBOTO U IKOHOMMUYECKOIO, TaK
KaK UMEIOIINECS JIbIOThl HE YUYUTHIBAIOT MATEPHAIBHYIO CTOPOHY.

Opnako, quieMMa — Kak yCTAaHOBUTH JCHCTBUTENIBHOE MaTepuajbHOE IO-
JIO’KEHUE CTOPOHBI?

NMmeercs MHOTO MPEAJIOKEHUN U O CO3JaHUM MYyHULMIAIbHBIX, TOCY1apCT-
BEHHBIX a/IBOKATyp, TJ€ aJBOKAThl OyIyT MOy4aTh 3apIuiaTy, a TpaKaaH 3alllu-
aTh OECILIATHO.

Cyoeonvie wumpadgot.

IImpagh — Hemenkoe cI0BO — HaKazaHUE, JICHEKHOE B3bICKaHUE, MEpa Ma-
TCPUAIIBHOI'O BOSI[GI‘/'ICTBI/IH, npuMEcHACMad CyaoM K JulaM, y4aCTBYIOIIHMM B JC-
JIC, 3a HCHUCIIOJIHCHHUC CBOUX IIPOHCCCYAJIbHBIX 065133HHOCT€I\/'I, HapymcHUC I10-
psiika cyeOHOro 3aceqaHus U K JIMIaM, Ha KOTOPBIX ObUIa BO3JI0XKEHa 00s3aH-
HOCTb T10 COJICHCTBHIO MTPABOCYIHIO.

ITpad Hamaraercs TONBKO TOTAA, KOTAA 3TO MPETyCMOTPEHO 3aKOHOM CTa-
ThH 65, 70, 134, 149, 160, 344, 201 4.2, 406 I'TIK.

Bonpoc o Hanoxenuu mrpada pazpemaercsi CyJ10M, CyIbel MmyTeM BhIHEce-
HUS ONPEIEIICHUs, KOMHS KOTOPOr0 BPY4YaETCs JMIYYy. JTO JIMIIO MOXET B Teue-
Hue 10 mHel mpocuTh 0 ciokeHnH mrpada mudo yMeHbIeHn: pasmepa. Bompoc
paccMaTpuBaeTcs B Cy1e0OHOM 3aceJaHWuH, HesIBKa HE MPEMsTCTBYET paccMOTpe-
HUIO 3asBieHus. OmpeneneHue o0 OTKaze B MpockOe CIOXKWTH MITpad WU
YMEHBUIUTh MOXKET OBbITh 00KajI0BaHO, MPU 3TOM IO YACTHOM kajole rocrno-
[JIMHA HE TUIATUTbHCS.

Omnpenenenue o mrpade obpamiaercs Ko B3bICKaHHUio 4epe3 10 aHelt co
JTHSI BBIHECEHUSI.

tpad ynnauyuBaercs B J0XOJ MECTHOTO OIOJIKETA.
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JIEKIIUS Ha temy:

JOKA3ATEJBCTBA 110 IN'PAZKIAHCKOMY JIEJTY.

Bunpl moxa3aTenbCTB.

[Ipouecc noka3pIBaHUS.

O1eHKa J0Ka3aTENLCTB.
DKCIepTr3a Kak J0Ka3aTelibCTBO.

Jumepamypa:

I'TIK crateu 49-78, 161, 162, 163, 165, 166, 167, 168, 169-174, 175, 178,
179, 180, 197.

Yuebnuk ctp.164-203.

[Ipumeuanue:

JlanHast TeMa o4eHb 0ObEMHA U TUCKYCCHOHHA, TO3TOMY B JICKI[UU JJAI0T-
Csl OCHOBHBIE TOHATUS U MOJOKEHUS, YKa3bIBA€TCA YTO U e 0oliee moapo0-
HO MOHO IIPOYECTh MO JAHHOMW TEME, TE€ KE BOMPOCHL, KOTOPHIE BCTPEUAIOTCS
B XOJI€ U3YUYEHHUsI JPYTUX KypCOB, HAIPUMED, JOIPOC CBUIETENS, IKCIIEPTHU3A
(YroJIOBHBIH MPOIECC) HE PACKPBIBAIOTCS.

JlanHasi TeMa Hepa3pbIBHO CBSI3aHA C MOHATUEM OOBEKTUBHOW HCTHUHBI.
Bormpocsl uCTHHBI M JA0Ka3aTENbCTB SBISIIOTCS UCKycCHOHHBIMU. [Ipotiecc
HavyMHaeTcs: Ojarojapsi BoJie CTOPOH, a XOJ €ro OIpeAeNsieTcs WX BOJIeH U
pamkamu 3aKoHa. OCHOBHOE B 3TOM IPOIIECCE — 3TO MPOIIECC JOKA3bIBAHMUS.
VY noka3blBaHMs JOJKHA OBITH CBOS 11€JIb. Y UEHBIE IO CUX TOP CIOPST Ha ATy
TeMmy (Hampumep, cMOTpH kypHal «Poccuiickas roctunusi» Nel u 5 3a 1999 r.
COOTBETCTBEHHO CTp.23-24 u 43).

MHe KaXeTcsl, 4TO LIENbI0 JOKa3bIBaHUS SIBJISICTCSl YCTAHOBJICHUE JIEHUCT-
BUTEJIBHBIX OOCTOSTEILCTB JI€JIa, CJIEeN0BATEIbHO, NEHCTBUTEIBHBIX 00CTOS-
TEIBCTB MAaTEPUAIHLHO-TIPABOBOIO CIIOpa U IOPUANYECKUX (HaKTOB €My COACH-
CTBYIOLIUX. Y CTOPOH MMEETCS MPOTUBOIOJIOKHBIN UHTEPEC, CY/l )K€ KaK ap-
OUTp JOJHKEH MO3HATh JEHCTBUTEIBHOCTh, HA OCHOBE CTPOTO PErjJaMeHTHPO-
BAaHHBIX 3aKOHOM TMpaBWJ U OLEHUTHb TO3HAHHOE, a OLICHUB IOPUIUYECKHU
KJ1acCU(UIIMPOBATh M Pa3pElIUTh CYIIECTBYIOIIUE MEXKAY CTOPOHAMH OTHO-
HICHUS.

CaMo moHATHE J0KA3aTENbCTB, JOKA3bIBAHMS CYIIECTBYET HE TOJBKO B
pamkax ['TIK. M3BectHa noroBopka: «Jlerko ckasarp, Aa He JIETKO JI0Ka3aTh.

CornacHo cioBapro Jland: «J10ka3bIBaTh, J0Ka3aTh YTO, YOEXKAaTh B UCTU-
HE, 4ero J0BOJaMH, CBUJIETEILCTBOBATh; MOATBEPKIATh YTO Heocrnopumo. Ha
KOT'0 JIOHOCUTh, TOBOJUTh, OOBUHSTH U YJIUYaTh; BHIBOJAUTH, OOHAPYKUBAThH
JIENO... IOKa3HOM, MOTYIIUN OBITh JOKA3aHHBIM; K JOKA3aHUIO OTHOCSIIHIM-
csl... JlokazaTreabCTBO MPSMOM TOBOJ, 00CTOSATEIHCTBA, OOCTOSITENLCTBA, IO~
TBEPXKIAIOIINE WA JOKa3bIBaIOIIME 4TO. JloKkazaTelnb... ynu4uuTensb... Jloka-
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MKy TepBas MykKa (IEpBBbIM KHYT), KOJU HE JOKaxellb JoHoca. JKeHa Ha
My’a He JOKAIIMIA...» . KpaTko, a ompeJieneHo, KTO TaKoi «IOKAIMK», J10-
Ka3aTesIbCTBA, IPUHIIMII HUKTO HE MOYKET CBHUJETEIBCTBOBATH BO Bpej cede,
OpoTUB ONM3KHX. B rpaxmaHckoMm MpoleccyaabHOM IpaBe HE 3alucaHo,
Koncrutynueit PO 3akpennennoe npaBuino «HUKTO He 00s3aH CBUIETENBCT-
BOBAaTh MPOTUB CAMOI0 CEOsl, CBOEr0 Cymnpyra, OJM3KUX POJCTBEHHUKOB, KPYT
KOTOpBIX ompexaensercsa (enepanbHbiM 3akoHOM» cT.51. Kpyr onpeneneH B
VIIK PO.

Jloka3pIBaHHWE B CyJi€ ONPEAEISIETCS] NMPUHLUIIAMH COCTSI3aTE€IbHOCTH U
paBHONPABUS U HANPABJICHO HA Pa3pellieHHE CIOopa, Jejia B COOTBETCTBUU C
YCTaHOBJICHHBIMU O0CTOSITENIBCTBAMU U JACHCTBYIOIIMMH HOPMaMU IIpaBa.

Wtak, 4TO0BI 4TO-TO YTBEpPKIAATh, TPEKOOBATh, MPOCUTH, HAZO 3TO JIOKa-
3aTh.

JlokazarenbCTBaMU IO JETy SIBISIOTCS (DaKTUUECKUE JTaHHBIE, COJEpKa-
1iMe cBelieHus: 00 00CTOSATENhCTBAX JIefa. DTU JIaHHbIEC JTOJKHBI OBITh MOJTY-
YEHBI CTPOIO ONPEAECICHHBIM 3aKOHOM MOPSIKOM, JOJIKHBI OBITH JOITYCTHUMBI
Y OTHOCHMBI.

B rpaxkxmanckoM KoJeKce ¢ MOMOIIbIO0 JOKA3aTeNbCTB BBISICHAIOTCA (hak-
Thl, COCTaB (PaKTOB, OOYCIIOBIMBAIOIINX TPEOOBAaHUS 3asIBUTENS, BO3PAKECHUS
CTOpPOH, JIpyrue oOCTOSITENbCTBA, HEOOXOIMMBIE /JIsi BBIICHEHUS JEHCTBU-
TEJIBHOI0 NMPABOOTHOLIEHUSI CTOPOH U MOCIEACTBUS HECOOIIOIEHUSI CTOPOHA-
MU CHIOPHOT'O TPaBOOTHOLIEHUS.

JlokazarenbcTBa — 3TO AaHHble. CyeOHbIE 10Ka3aTeIbCTBa — 3TO CPell-
CTBA, UCIIOJIb3YEMBIE ISl YCTAHOBIICHUS IEMCTBUTENIBHBIX O0CTOSATEIBCTB JIe-
na. CyneOHble 10Ka3aTeNbCTBa BKIIOYAIOT B c€0sl 1Ba OHSTHUSA:

1. Conepxkanue — 3T0 caM (DaKT, CYKJI€HHE O HEM.

2. IlporeccyanbHasi GopMa — TO €CTh CPEJICTBA, C MOMOIIBID KOTOPHIX

IPOUCXOIUT YCTAHOBJIEHUE (PAKTOB: OOBSCHEHUS JIMLI, YYACTBYIOLIUX
B JieJie, OKa3aHus CBUAETENEH, 3aKII0UEHUE KCIIEPTa, MMCbMEHHBIE U
BEIIIECTBEHHBIE JoKa3aTenbcTBa (¢1.49 I'TIK).

Cnenyer paznuyarh NOHATHS:

CyoebHvie Ooxaszamenvcmea — mnonydeHHble 1o npasuiam ['TIK cene-
HUS, HA OCHOBaHMHM KOTOPBIX CyJ YCTaHABIMBAET HAJIWYHE WM OTCYTCTBHE
00CTOSTENHCTB, UMEIOIINX 3HAUCHUE JIJIS JIeTIa.

IIpeomem Ookazvieanuss — OOCTOSTENBCTBA, KOTOPBIE CTOPOHBI U APYTHE
YYaCTHUKH TpOIEcca TOKHBI JO0Ka3aTh, a CyJl yCTAHOBUTD.

loka3zviganue — NESTENBHOCTD, HATIPABJICHHASA Ha YCTAHOBIEHHE 00CTOS-
TEJBCTB JIea C MOMOIIBI0 CyAeOHBIX JA0Ka3aTenbCTB. COCTOMT U3 MpE/CTaB-
JIeHHUsI COOUpaHUsl, UCCIEIOBAaHUS U OI[CHKH.

' TonkoBsIii ci10Baph kUBOro Benmukopycckoro s3eika, B.W. [lans, MockBa, u3a-so «Pyc-
CKHI s13bIK», 1999 1., cTp.455 ToMm 1.

64



Daxmuueckue 0anHvle — 3TO UH(GOpPMaLUs, CBEeACHUSA 00 00CTOSTEIbCT-
Bax JieNla, JOKa3aTeJbCTBAMU MOTYT OBITh JIOObIe (paKTUUECKHE ITaHHBIC,
TJIaBHOE, YTOOBI OHH OBLTN MOTYYEHBI HAAIEKAIIUM 00Pa30M.

Jokazamenvcmeennvie ¢hakmvl — 3TO TE€, KOTOPhIE HE UMEIOT MPSIMOTO
OTHOIICHHUS K JeNTy, HO JaeT OCHOBY JUIS BBIBOJOB 00 MCKOMOM (hakrte (T.e.
¢akTe, KOTOPBI CyH AOJDKEH YCTAaHOBHUTDH, HAPUMED, UCK MPEABSIBICH K JH-
1y, KOTOpPO€ YTBEPKAAET, UTO HE MOTJIO B ATOT JIEHb IPUUMHUTH yIIEpO UCT-
1y, TaK KaK HAXOJWJIOCh B IpPyTOM IOpOJE, CYJl JOJKEH B JAHHOM CIIy4ae yc-
TAHOBHUTH (PAKT IPUUMHEHHS yIIepOa OTBETYMKOM, a €CITU OTBETUUK JOKAXKET,
YTO OBLI B APYIOM IOpOJIE, 3HAUUT OH — HEHAJIEKAIIUNA OTBETYUK, HEOOXO-
JUMO YCTaHAaBJIMBATh CTOPOHY IPABOOTHOIIEHHS U OOCTOATENBCTBA JIENA).

YT0oOBI KaK-TO OPUEHTUPOBATHCS B 3TOM TEOPETUYECKOM BOIIPOCE, PUHS-
TO JIOKA3aTeJbCTBA KJIACCU(DPUIIMPOBAThH, TO €CTh BHICTPAUBAThH IO «KJaccam,
JIOTUYECKHU CBA3BIBASI UX MEXKIY COOOW M pa3jiesssd M0 KakoMy-JIH0o Mpu3Ha-
KY.

Cywiecmeyem neckonvko Knaccuguxayuii:

1. Ilo cpedocmeam dokaszvieamus
Ha TIOJTyYCHHBIE

- OT CTOpOH,

- OT TPEThUX JIHII,

- OT JIPyTHUX YYaCTHUKOB IpoIiecca,

- OT CBHUJCTEIICH,

- OT JIMII, HE YYaCTBYIOIIUX B MPOIIECCE,

- OT DKCIIEPTOB.

2. Ilo ucmounuky — no ghaxmuueckomy 8blpaiceHuro

- Ha JIMYHbIE — HCXOJAIIUE OT JIOACH, Jt00bie 00BICHEHHS YYaCTHH-
KOB IpoIIecca;

- Ha BEIIECTBEHHBbIE — OOBEKTHl HEXKUBOU MPHUPObI, HECYIIUE CIIEY,
OTIEYaTKH COOBITHH, SIBIECHUHN, HATHUUYUE KOTOPBIX MU OTCYTCTBHE KOTOPBIX
YCTaHaBJIMBAETCS B MIPOLIECCE JOKA3BIBAHMUS.

3. Ilo xapaxmepy cesa3u 0okazamenbcmea ¢ 00Ka3vleaemvim Gaxmom

- Ha TpsIMbIE — 3TO JOKA3aTeJIhCTBA, COJEP)KAHHE KOTOPHIX HMEET
OJIHO3HAYHYIO CBSI3b C MCKOMBIM (PaKTOM, Cpa3y IMO3BOJIAET CAENaTh OJIUH
€IMHCTBEHHO BEPHBIN BHIBOT,

- Ha KOCBEHHBIE — 3TO MMEIOIINE MHOTO3HAYUTENBHYIO CBSA3b C HCKO-
MBIM (DaKTOM, TO €CTh M3 COJEP)KaHMs JOKA3aTeIhCTBA MOXKHO ClieJaTh He-
CKOJIbKO BEPOSATHBIX BBIBOJIOB, O HAJIMYUU WM OTCYTCTBUU (PAKTOB, UMEIO-
IIMX 3HaYEHWe JJIS Jella, TO €CTh KOCBEHHBIE JTOKA3aTeNbCTBA JOJIKHBI COUE-
TaThCSA MEXKAY COOOH, a eIl JyUIlle U ¢ MPSIMBIMH JI0Ka3aTeIbCTBAMH.

4. Ilo cnocoby obpazoeanus

- Ha MepBOHAYAIbHBIC, X €I[e MOXHO Ha3BaTh HEMOCPEICTBCHHBIEC —
3TO JIOKA3aTeNbCTBA, CPOPMHUPOBABIIHECS HEMOCPEICTBEHHO B IMpolecce ca-
MOTO SIBJICHUSI, COOBITHS, TCUCTBUS;
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- TNIPOM3BOAHBIE — BOCIIPOU3BOIAT CBEIAECHUS U3 IEPBOHAYAIbHBIX.

5. Knaccughuxayus no omuoweHnuro Kk peaibHol 0eucmeumenrbHOCmu.:

- TOJIOKUTENbHbIE — MOATBEPKIAIOLINE BEPCUIO, OOCTOSITENLCTBA Je-
7na;

- OTpHULATENbHbIE — ONPOBEPraroIlue BEpCrur, 00CTOSTENLCTBA JIETa.

Kcraru, cocts3aTenbHOCTh M IPEAINONAraeT HAJIMYUE MOJOKUTENbHBIX U
OTpULIATEIbHBIX (DAKTOB, YTO YTBEP)KIAET OJHA CTOPOHA, TO JIOJDKHA OTPHU-
uath Apyras. [lo HEKOTOpPBIM KaTeropusiM Aell, CyJa JOJIKEH YyCTaHOBHUTb, a
3asiBUTENIb JOKA3aTh MMEHHO OTpUUATENbHbIE ()aKThl — HEyIIaTa JIOJKHU-
KOM HEYCTOWKH, HE BBIMIOJHEHUE POJUTENEM 003aHHOCTEM, OTCYTCTBUE JIULIA
B MecTe kuTenbcTBa. OQHAKO, aHAIM3 MPAKTUKHU MOKa3aj, 4To ToJbKO 20%
JIeJl, pacCCMaTPUBAEMbIX B MOPSAKE IPakJIaHCKOTO CYJONpPOU3BOACTBA, B KO-
TOPBIX CTOPOHBI CCBUIAIOTCA Ha OTpUUATEIbHbIE (PakThl (cM. xypHan «Poc-
cutickas roctuius» Ne3 3a 2000 r. ctp.19-20).

OnHO ¥ TO K€ JT0Ka3aTeIbCTBO MOXKET ObITh OJJTHOBPEMEHHO OTHOCSIIUM-
C U COOTBETCTBEHHO KJIACCU(UUUPOBAHHBIM IO HECKOJbKHM IpU3HAKaM
kjaccupukanuu. Tak, OAHUM W3 BHUJAOB JOKAa3aTEIbCTB SBJISIOTCA MUCbMEH-
Hble JTI0Ka3aTenbcTBa. OHM Hanbosiee YacTO MCHOJb3YIOTCS, MIPUCYTCTBYIOT B
Ka)KJIOM JIeJie, €Ile Ha CTaluu BO30YKIEHUs Jiea B CyJIe, 3asiBUTENb YiKE MO-
KET MPEJICTAaBUTh XOTsI Obl OJIHO MUCBMEHHOE J10Ka3aTeNIbCTBO, MyCTh U KOC-
BEHHOE, HO JOKa3blBarolee (akT TOTO, UTO OH UMEET MpaBO OOpaTUThCS B
Cyl C MOJAaBaeMbIM 3asiBJIEHUEM, HAnmpUMep, JOKYMEHT, YAOCTOBEPSIOLIUN
(dakT poJcTBA M0 JENy O HACJIEICTBE.

[TucbMeHHOE TOKA3aTeNbCTBO BCETa BEUIECTBEHHO, TAK KAK SIBISETCS Ma-
TEpPUAIbHO BBIPAKEHHBIM, Yalle Oymara, HO U Apyroe — 3JIEKTPOHHbIE HOCH-
TEH, dKpaH JTUCIUIES — HO TJaBHBIA OTIMYUTENbHBIA MPU3HAK OT JPYTUX
BELIECTBEHHBIX — 3TO YUTAEMOCTb, U COAECpPKAHUE TEKCTOBON MH(POpMALINH,
rpadguyeckoi, nudpooil. Ho mucekMeHHOE 10Ka3aTeIbCTBO SIBISETCS U JIMY-
HBbIM, TaK KaK COJIEPKUT MBICIM COCTABHUTEJIS, BbIPA)KEHHE BOJIM, 3HAUEHUE
JUISL Cy/la UMEET CaMO BBIPAXXEHUE MBICIH, a He Oymara. MoxkeT ObITb Ipsi-
MBIM MOJUIMHHUK JI0TOBOPA, MOXKET ObITh U KOCBEHHBIM — MPEIJIOKEHUE 3a-
KIIFOYUTH JOTOBOP, — 3TO €II€ HE 3HAYMT, YTO JIOrOBOP ObLI 3aKIIIOUEH; HE-
MOCPEJICTBEHHBIM — aKTOBAs 3aMUCh O POXKIECHUU U MPOU3BOAHOM — KOMUS
CBUJIETEJIbCTBA O Opake.

Camu nuCcbMEHHBIE JOKA3aTEIbCTBA MOKHO Pa3JI€IUTh HAa TPYIINbI:

a) MUCbMa JIMYHOTO XapakTepa — MUCbMa, OTKPBITKH, 3aIIUCKU U T..., TO
€CTh UCXOJSLIUE OT YYACTHUKOB MpoIecca, He 0OJMYEHHBIE B OMPEIEIIEMYIO
3aKOHOM GopMmYy;

0) TOKyMEHTBI, KOTOPBIE B CBOIO OUEPEAb MOTYT UCXOAUTH MO TPYIINaM OT
OpPraHoOB, U3 KOTOPBIX UCXOMAT: IOpUCIUKIHOHHBIE opraHbl: 3AI'C, HoTapuar,
Cyll, IPOKypaTypa, X034iCTBYIOIIHNE CyOBEKThI, O OTHOUIEHUIO K yYaCTHHU-
KaM Tpoliecca, OTHOCSIIMECS K HUM — aKT O HECYaCTHOM Clly4ae, OTHOCS-
HIMeCs K OpraHy, UX BbIJIaBIIEMY — YCTaB, MOJIOKEHUE 110 HHPOPMALINH;
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B) 1o dopme:

- TPOCThIE MUChMA, 3aMETKH,

- COCTaBJICHHBIC MO 00s3aTENbHON (POpMEe — aKThl, CBHJETEIbCTBA H
T.1.;

- moJIeanire o0sA3aTeNbHON PETUCTPAllMU JTUIOM, MX H3/JaBIIUM —
KypHaJ ydyeTa Kajoo;

- TOJUIeKalINe PETUCTPALMU B APYTOM OpraHe — JIOTOBOPHI O HEABH-
KUMOCTH.

[IucbMeHHbBIE JTOKA3aTeNIbCTBA MOTYT OBITh NPEJICTaBIEHBI Cyay B IOJ-
JMHHUKE WM B KONUH, IPU 3TOM BO3MOKHO JIMIIb BBIIMMCKA U3 JOKYMEHTA,
HO M KOIHSI U BBIITHCKA JI0JKHA OBITh 3aBEpEHA.

[IucbMeHHbIE OKA3aTeIbCTBA MOTYT OBITh Pa3IMYHbI 10 00BEMY U opMe
— 3TO MOXET OBITh KPAaTKOE€ WU JIAKOHUYHOE CBUJETEIBCTBO O POXKICHHUH, a
MOKET OBITh aBTOPCKUI Tpy Oosiee yuem Ha 100 aucTax WM miaH goma.

HccnenoBanre NHCbMEHHBIX JOKA3aTEIbCTB MPOXOAUT WM Ha MECTe
cT.66 I'TIK nnu B cyne myrem ormamenus. OryameHue BO3MOXKHO U TOTJa,
KOI'JIa CTOPOHBI 3HAKOMWJIMCh C MaTepHajlaMy Jieda J0 CyAa, TaK KaK He Or-
JallleHHe MaTepruagoB — HapylIeHWE MPUHLNINA YCTHOCTH. KoHeuHo, He 00s1-
3aTEJIbHO 3a4YUTHIBATh BCE CIIOBO B CJIOBO, INIABHOE, YTO MHCbMEHHOE JOKa3a-
TEIBCTBO OBUIO HA3BAHO U OTJIAIlleHa ero MH(POPMAaTHUBHAS YaCTh.

[IucbMeHHbIE JOKA3aTeIbCTBAMU SIBJISIOTCS UMEHHO T€ JTOKYMEHTBI, KO-
TOpbIE OBUIM CO3/IaHbl J0 T'PaXAAHCKOTO MpPOLEcca, B MOMEHT HAXO0XKJICHHUS
JieNa B CyJ€, HO MPU TOM YCIOBHH, YTO OHHM BHOCST U3MEHEHHS B YXeE pac-
cMaTpuBaeMoe MpaBooTHOIIEHHE. OOBSCHEHUSI CTOPOH, TPEThUX JIULI, OT3bIB
HA HUCK U T.II. MOTYT OBITh TaKX€E JaHbl B MMCbMEHHOM BHJIE, HO 3TO HE JI0Ka-
3aTeIbCTBA MMCbMEHHBIE — 3TO JIMYHbBIE JOKA3aTEIbCTBA B MMCbMEHHOM BHU-
1€, COAEPKAT aHAIN3 IPABOOTHOIIEHUS C X TOUKH 3PEHHUS.

Jloka3zarenbCTBa MOTYT OBITH pa3HbIMH. B KaXIOM KOHKPETHOM Jieiie
cBou. Ho B KaxX/10M Jienie 10Ka3aTeNnbCcTBa UMEIOT JIBa CBOMCTBA OTHOCUMOCTHU
(ct.53 I'TIK) 1 nonyctumoctu (ct.54 I'TIK).

Omnocumocms JOKA3aTE€IbCTB O3HAYAET, YTO CYJ JOHKEH NPUHUMATh K
JIeJy ¥ BO BHUMaHHUE IIPU PAaCCMOTPEHUH Ji€JIa U BBIHECEHUH PELIEHUS TOJIBKO
T€ JI0Ka3aTeNIbCTBA, KOTOPhIE HMEIOT OTHOIIEHHE K PacCCMaTpUBAEMOMY JIENTY.
[ToaTOMy OTHOCALIMMUCS AOKa3aTeIbCTBAMU OYIyT T€, KOTOPBIE CBSI3aHBI C
IpPEeIMETOM JOKa3bIBaHUSA, MMO3TOMY CyJl MPUHUMAET J0Ka3aTelIbCTBA, KOTO-
pble coAepkaT UHPOPMALUIO O MaTepUaIbHO-IPABOBOM OTHOILIEHHH CTOPOH
WIN HPOLECCYyaIbHO-IIPABOBOM OTHOIIEHHH CTOPOH. UTOOBI CTOPOHBI U y4a-
CTHUKHU Ipoliecca HE 3JI0yNOTPEeOJIsI IpaBaMu, a TAKXKe JJIsl COOIIOAEHUs
OTHOCHMOCTH 3aKOH BO3JIaraeT Ha JIML, IPOCALIMX CyJ UCTpeOOBaTh JOKa3a-
TENLCTBA, 00SI3aHHOCTL OOBSICHHUTE 3TO X BOJIEU3BIBIICHHE cTaThu 61, 63, 68
I'TIK. IlepBoHayanbHasi OLEHKAa OTHOCMMOCTH J10KAa3aTENbCTB IMIPOXOIUT €IIe
Ha CTaJIUM NMPUHATHUSA 3asIBJICHUS U B CTaJUU MOJITOTOBKH JIE€NA, CYJbs MOXET
Ha 3TUX CTaJusAX BO3BPATUTHh KaKUE-IMOO JOKA3aTeabCTBA MO MPUHILMITY HX
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HEOTHOCHMOCTH, IPOIECCYaNTbHO 3TO HEe 0(OPMIISIETCS, HO B JAJIbHEHIIIEM H B
X0JIe CyZeOHOTO 3aceaHus JUI0 MOKET BHOBB 3asBUTh MOJOOHOE XOAaTai-
CTBO WJIM IIPEACTABUTH €r0 CY1y, YTO YK€ OTPAXEHO B MIPOTOKOJIE Cy1eOHOTO
3acellaHus M B JAHHOM Ciy4ae yxe InporeccyaibHo opopmiieHo. Koneunas
OLICHKa OTHOCHMMOCTH OCYIIECTBIISIETCSI B COBEIIATEIbHOW KOMHATE U BO3-
MOJKHO, UTO OHa OyJIeT OTIMYaThCs OT TOW, KOTOpas ObUIa Ha IPEIBAPUTEIb-
HBIX CTAJHSIX U B X0JI€ CyAcOHOTO pa30upaTenbCcTBa.

Jlonycmumocms n0OKa3aTeNbCTB — 3TO IPABWIIO, B CHIy KOTOPOTO CYyA
MOKET NPHOOMIMTH K AEIy U HCCIEI0BaTh, MOJOXKUTh B OCHOBY pELUEHUS
TOJIBKO MPELYCMOTPEHHBIE 3aKOHOM BHJIbI JTOKA3aTeJbCTB: OOBICHEHHS CTO-
POH, YYaCTHHUKOB IIpoIlecca, MOKa3aHUsl CBUIETENICH, MUCbMEHHBIE JT0Ka3a-
TEIbCTBA, BEIIECTBEHHbIEC JOKA3aTEIbCTBA U 3aKIIIOUEHUS SKCIEepTOB. Bropas
4acTh NPABWIA O JOIIYCTUMOCTH COCTOUT B TOM, YTO HEKOTOpbIE (PAKThI MO-
I'yT OBITh JOKa3aHbI JIIIb ONPEIEICHHBIMHU CPEICTBAMHU JIOKa3bIBAHUS, a IpY-
TMMU HE MOTYT, TO €CTh €CJIM B OTHOIICHHHM KAKUX-TO JI€]1 3aKOHOM IMpe.y-
CMOTPEHHBIE ONPEJEICHHbIE JOKA3aTeIbCTBA, TO HA PYTrU€ HU CTOPOHBI, HU
CyJl HE MOT'YT CChLJIaThCsl, XOTs Obl UX M ObUIA JOCTATOYHAS MAacca, U OHU OT-
HOCWJINCH Obl K Jeny. ['paxkJaHcKoe MpolecCyallbHOE MPaBO HE OIMpEAeseT
KpYT 3THUX JOKAa3aTeJIbCTB, 3TO YCTaHABIIMBAIOT MaTepHalibHbIE 3aKOHBI. Kitac-
CHYECKUM npumep — norosop 3avima. «Ilo moroBopy 3aiima omHa CTOpOHA
(3aliMojiaBel]) mepenaeT Ipyrod CTOpPOHE (3aEMINUKY) JACHbIU WU JAPYyTrUe
BeIH... JIOroBOp 3aiiMa CYMTAETCS 3aKJIIFOUEHHBIM C MOMEHTA IEpelaun JEHET
WIH Bellei... JloroBop 3aiiMa OJIKEH ObITh 3aKI0YEH B TUCBMEHHON (opMe»
cT1.807 1 808 yacts 2 'K P®. «Ecnu noroop 3aiiMa 10JKE€H ObITh COBEPILIEH
B IIMCBMEHHON (OpMe, €ro ocrnapuBaHHUe MO OE3ACHEKHOCTU IMYTEM CBHJIE-
TEJIBCKUX NMOKa3aHUM He gomyckaercd...» cT.812 4.1 'K POD.

ToXnecTBOM JOIMYCTUMOCTH SIBJISIETCS MOHATHE «IOPUIUYECKask CUjia J0-
Ka3aTeJIbCTB» — 3TO CIIOCOOHOCTH JI0KA3aTENIbCTB CIYKUTh CPEICTBOM JIOKa-
3bIBAHUS OOCTOATENBCTB, UMEIOIINUX 3HAYEHUE JJId Jena.

Konctutymus P® 4.2 c¢1.50 rimacur: «lIpn ocymecTBieHnn npaBoCyaus
HE JIOMYCKAETCs UCIOJIb30BAHUE JI0KA3aTENbCTB, MOJYUYEHHBIX C HAPYIIEHUEM
3aKOHA.

[IpaBuna OTHOCUMOCTH M JOMYCTUMOCTH JAECUCTBYIOT OJHOBPEMEHHO U
coobmra. Cyx onpeaenser OTHOCUMOCTb IIPH KaXJA0M KOHKPETHOM JIETE, a 3a-
KOH ONpEENsIeT TOMyCTUMOCTb MO KaTeropusM gemna. OTHOCUMOCTh CIiacaer
JIEJIO OT 3arPOMOXKJICHHUS JI€T1a, T0IyCTUMOCTh — rapaHTHUsl HAXOKIEHUS Jela
3aKOHHBIX, HAJIEKHBIX JJOKA3aTEJIbCTB.

Crnenyst NpUHLKIY COCTSI3aTE€IbHOCTH, 3aKOH BO3JIOKUJ OpeMs JT0Ka3bl-
BaHUS HA CTOPOHBI, TaK, CTOPOHBI JOJIKHBI JI0Ka3aTh JUOO OMPOBEPIHYTH T€
00CTOSITENBCTBA, HA KOTOPBIE CCHUIAIOTCS,, HA OCHOBAHMHM KOTOPBIX OCHOBBI-
BalOT CBOU TPEOOBAHMSI, CBOU BO3PAKEHUS.

Cyn IOMMKEeH JIUIIb Pa3bsCHITH NPAaBa U OKa3bIBaTh COAEUCTBUE cTaThu S0
[TIKun.1, 2, 8 u.1 cT.142 T'TIK.
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« PeanbHas cocTs3aT€IbHOCTD CYLIECTBYET JIMILb TaM, 1€ OT AKTUBHOCTH
YYAaCTHUKOB MPOLECCAa 3aBUCUT KOHEUHBIN pe3yJbTaT s KaKIOr0 M3 HUX.
Cyn maccuBeH: ero 3ajada — 3T0 00ecleyuTh 000I0IHOE COOIII0IEHUE TPO-
LEeAypHbl, IpaBU UIpslL... JJoka3piBaHME — OAPOMETP COCTA3ATEIBHOCTH MPO-
necca. Ilo crenenu yyactus cyja B I0Ka3aTeJIbCTBEHHON J1€ATEIbHOCTH MOXK-
HO CYJIUTh O KOJUYECTBE (00bEME) COCTI3aTEeIbHOCTA BO BCEH mpolieccyanb-
Holt mozenu...» (Measenes U.I'. «IIpoekT ApOuTpakHOTO MPOIECCYyaTbHOTO
KOJIEKCa: BOIPOCHI IMUCBMEHHBIX TOKa3aTenbCTB» KypHan «fOpuct» Ned 3a
2000 r. ctp.18-20). D10 MHEHHME Npo apOUTpakHbIN Ipouecc. B oTHoEeHnn
IPaKJAHCKOIO MpoIecca MHEHUE TAKOE, YTO KOJIMYECTBO I'PAKIAHCKUX UCKOB
pacTeT, Jula He MOTYT ce0sl 3alllUTUTh CaMU, JIOPOTH YCIyTH aJBOKATOB, a B
JIPYruX cTpaHax HaoOOpOT, CyJ MOXKET coOMpaTh AOKa3aTeIbCTBA Ha JHO0OM
CTaJnM, HE MOXET JuIlb ceM BbI3biBaTh cBuuaerenenn — [TIK DkBamopa
(cmotpu crarbto E.I1. EpmakoBa «KoHuenmus ponu cyaa B JTOKa3bIBAHUH I10
IPKJAHCKUM JeJlaM B COBPEMEHHOM POCCHUKCKOM IPaBE U IpaBe 3apyOex-
HBIX rOCyJapcTB», )KypHall «Poccuiickuii cyaps» Nel 3a 1998 r. ctp.57-57).
YroOs! HE OBLTO MPOOJIEM € T0KA3bIBAHUEM HEOOXOAMMO YCTAHOBHUTH KATETO-
pHUH 1€, 10 KOTOPBIM B 0053aTE€ILHOM MOPSIIKE JHIaM Obl OKa3bIBaiach Oec-
IUIaTHAs Iopuandeckas nomoinb. Kpome toro, mpodiemMsl JOKa3bIBaHUS KOpPE-
HATBCA W B IOPUIWYECKONW T'PAMOTHOCTH W TNCHXOJIOTMHU TPaXJaH, 4TO Mbl
XpaHUM, Kakue AOKYMeHTbI? CyJ BBIHYXAEH J€laTh 3alpOChl HA OOBIYHBIC
BBIIMCKH U3 JOMOBBIX KHHI, TaK KaK UX HE JaayT MO 3asBJICHUIO COCENa, KO-
TOPBIA XOUeT MoAaTh UCK Ha cBoero cocena («IIpobnemsbl qokazpiBanusy Ju-
opnueBa O.H., xxypHan «Poccuiickuii cyapsa» Ne2 3a 1999 r. ctp.11-12).

Wrak, oOuiee nmpaBuiio AOKa3blBaHUS (2 JOKa3bIBAHUE — ITO JESTEIb-
HOCTb CTOPOH, APYTHX YYACTHHKOB IIPOLIECCA, LI€JIb KOTOPO COCTOUT B 000C-
HOBAaHUU CBOMX TPEOOBAHMI MM BO3PAKEHMI) — Ka)KJ0€ JHUIO JOKA3bIBAET
T€ (aKThl, KOTOPbIE 0OOCHOBBIBAIOT €r0 IOPUANYECKYIO MOo3uIMIo. Mcren Mo-
KET MPEeAbIBUTh UCK, OCHOBBIBAs €r0 Ha OJIHUX 0OCTOATEIBCTBAX, HAIIPUMED,
MaTh MOAAET UCK O B3bICKAHWU AJIMMEHTOB, YKa3bIBAET, YTO CEMbS pacnaiach,
OHa OJJHAa BOCIMTHIBAET ChbIHA, HA MPAKTHKE OT HEE HE TPEOYIOT JOKa3bIBATh,
YTO OTel] peOEHKa HE y4acTBYET B BOCIUTAHUU U COAEP)KaHUU, HO OTBETUUK
MOKET B CBOIO OUEPE/Ib BO3PaXKaTh IO UCKY, CChUIASICh MMEHHO HA CBOE y4a-
CTHE, MMOATOMY HCTHULA MOKET YTOYHUTh CBOM OCHOBAHUS MCKa, UCIPABUTH
CBOIO MOIIATHYBIIYIOCS B CBSI3M C BO3PAXKCHHUSIMHU OTBETUYHMKA MO3ULIUIO U TIpe-
JIOCTaBUTh CBOM JI0KA3aTeNIbCTBA.

Ecnu B npuBeAeHHONW CUTyallMl OTBETYMK HE BO3PAXKAET, HE yYACTBYET B
npoLecce JT0Ka3bIBaHUs, TO Takas CUTyalus SIBISETCS MPUMEPOM MpPaKTHUE-
CKOH (IMPUMEHSEMON CyI0M) IPE3yMIILUH.

JIns mpoueccyanbHOM 3KOHOMHM 3aKOH HMCIIOJIB3YET IMOHSTHE IPEe3yMIl-
uuu. Ilpezymnyus — B NEPEBOJAE C JIATUHCKOTO — MPEAINOIOKEHUe. Y cTa-
HOBJICHHO€ 3aKOHOM MPEJIOJIOKEHUE, YTO JaHHBIM (DaKT CyIIECTBYET, €CIIU
ecTb apyrue. Tak, o0iiee npaBuiIo O BO3MEUIEHUH Bpea — BPEA BO3MEIIAET
COOCTBEHHHMK MCTOYHMKA IMOBBIIIEHHONW onacHOCTH. [lpu mpe3ymmimu ucrery
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0CBOOOXKTaeTCS OT JIOKAa3bIBAaHUSI BUHBI OTBETYMKA, & OTBETYUK JIOJDKEH JTOKA-
3bIBaTh OTCYTCTBHE CBOEH BUHBI, €CIIM XOYET, YTOOBI B MICKE OBIJIO OTKA3aHO.
BTopoii Buj npe3yMnium — 3TO MPE3yMIIIUsl BUHBI JIUIA, HE UCIIOJIHUBIIETO
00513aTeNIbCTBO WJIM UCTIOJIHUBIIETO €r0 HEHAJISKAIIUM 00Pa30M.

3aKOHOM 3aKperyieHbI JBa BUJa OCHOBAHUN OCBOOOXKEHUS JIUIIA OT JI0KAa-
3bIBAHUS:

1. Obweuszsecmuvle ¢haxmevr — OOMIEU3BECTHOCTD MOPOXKIACT HEHYXK-

HOCTh UX JIOKA3bIBaHUS, 3TO CIY)KUT SKOHOMHUHU BPEMEHHU W M30aBIIICT
OT HEOOXOAMMOCTH JOKa3bIBaTh OUEBUIHOE.

2. IlperoouyuanbHocms — B IEPEBOJIE C JJATUHCKOTO — OTHOCSIITUNCS K
npeablIyneMy CyJleO0HOMY peIIeHHIO, B JaHHOM cllydae cyJeOHoe
pelieHrne — pelieHrue Wik NPUroBOp. JTU JBA OCHOBAHUS HE 3aBUCAT
OT BOJIU CTOPOH.

Ecth elie 0jHO OCHOBaHME, KOTOPOE 3aBUCHUT OT BOJIM JAPYTOM CTOPOHHI,
TaK, €CJIM CTOpOHA MPU3HAET (PaKT, HA KOTOPBIN CChUIAETCS JIpyTrasi, 3TOT PakT
nokasbiBaTh HE Hano cT.60 I'TIK.

Wtak, nokas3piBaHuE — 3TO JEATEIbHOCTh YYaCTHUKOB Ipoliecca, B OC-
HOBHOM CTOPOH, TPETHUX JHI], HO 3TO MOXET ObITh ESITEIHLHOCThH MIPOKYPOpA.
Tak, TpoKypoOp 3HAET JIeJI0, €CIIM OH €ro Bo30yaui ele U 10 Cyaa, OH MOXKET
MPOBEPUTH JIOKA3aTEIbCTBA, 3aKOHHO MX 3aKPENUTh U UCTPEOOBATH, MOXKET
caM TMPOBECTU MPOBEPKY WIH HOPYUUTH APYTOMY AOJKHOCTHOMY JIHUILY. IDTO
0COOCHHO MOXET MPOSIBUTHCS MO TAKUM JEJIaM, B KOTOPBIX y4acTHE MPOKY-
popa 00s13aTeNbHO.

Cyn He TOJKEH HUYEro JOKa3bIBaTh, a JOJDKEH JIMIIb HANPBIATH FOPUIH-
YECKH 3HAYMMYIO I0Ka3aTeJIbCTBEHHYIO (DYHKIIMIO CTOPOH.

Cyn cam HUYEro He JOKa3bIBAET, a IOJHKEH JIUIIL OMPEACIUTh PABUIBHO
npeAMET JT0Ka3bIBAHUSI — 3TO COBOKYIMHOCTH (DAKTOB, UMEIOIINX MaTepualb-
HO-TIPAaBOBOE 3HAUYECHUE, YCTAHOBJICHUE KOTOPHIX HEOOXOAUMO JIJIsi BBIHECEHUS
CyJZIOM 3aKOHHOTO ¥ 0OOCHOBAHHOTO PEIICHUSI.

@DakThl — 3TO SIBJIICHUS OOBEKTHUBHOM nercTBUTENbHOCTU. CBEACHUSI O
bakTe — 310 MH(pOPMAILIUSL, IPU MOMOITU KOTOPOM MOKHO MO3HATh (HaKT.

Uctunnas uHdopMmanus JaeT BO3MOXKHOCTb MO3HATH JEHCTBUTEIBHBIN
(bakT, 10KHas MPENATCTBYET 3TOMY.

JUts cyia MMEIOT 3Ha4€HHUsI He MMPOCTO (PAKThI, @ UMEHHO IOPUINYECKUE —
ATO COOBITHUS, ACHUCTBUSI, TOCTYNKU. Bee opuandecku 3HaunMbie (PakThl, BXO-
JSMe B TMPEAMET JOKa3bIBaHUSA, 00pa3yroT (haKTUYECKHM cOCTaB MO ey,
dbopMupyembiil UCXOJd U3 MpeAMETa CIopa, OCHOBAaHUM HCKa, JIOBOJIOB OT-
BETUMKa, HOPM IpaBa.

3amauda cyna — mo3Hath (akThl U OLEHUTH UX. «CyJ OCYIIECTBISIET MO-
3HABATEIbHYIO JIEATEIIbHOCTh MO3TAMHO, KaX/IbId U3 3TAroB 0003HAYEH B 3a-
koHe. Tak, no cmbiciy cT.306 I'TIK cyneOHbIi opraH JOJIKEH:

a) IPaBUJILHO ONPENCIUTh IPUANYECKUA 3HAYUMbIE 00CTOATENIbCTBA;

0) nokazaTh OOCTOSATENbCTBA, UMEIOIME 3HAUYCHHE JIJIS JIeJIa; - OTMEUy HE
JI0Ka3aTh, @ CO3/]aTh YCIOBUS JUIsl JOKA3bIBAaHUS —
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B) C/€NaTh TaK, YTOOBI BHIBOJIbI, U3JI0)KCHHBIE B PEIICHUH, COOTBETCTBO-
BaJM JIEHCTBUTENBHBIM O0CTOsATENbCTBaM Jena». («Crenuduka cyaeOHOTO
MO3HAHMS B TPAKIAHCKOM MPOIECCe», )KypHAT «ApOUTPaKHBIA U TpakIaH-
ckuii mporece» Ne2 3a 1999 r. crp.27-28).

- 3aMedy B OTHOILIECHMHM II.B, CyJ CAENaThb HE MOKET, a JOJDKEH pEelIeHue
OCHOBBIBaTh Ha JJOKa3aHHBIX (DaKTax, yCTpAaHUTHh MPOTHUBOpPEUHs B (PakTax H
JIOKa3aTeNbCTBAX -

Oyenka Ookazamenbcme — 3TO ONPEIEIEHUE CYJIOM JOCTOBEPHOCTH H
JIOCTAaTOYHOCTH MCCIIEIOBAHHBIX B X0/€ Cyl1e0HOr0o pa3dupaTenbCcTBa JJoKa3a-
TenbCTB. MHOrAa, NMpu OIEHKE TO0Ka3aTEIbCTB IPUXOIMTCS COOTHOCUTH HE
TOJIBKO caMU (paKThl, HO U UX IPUYMHHBIE CBSI3U, MOTHUBBI (IIpU3HaHUE Opaka
HEJICCTBUTEILHBIM). Y CTAaHOBJIEHHE BCEX OOCTOSATEILCTB U CBSI3€H — KO-
HEYHas 1eNb OlleHKU. KoHeuHast oleHKa — 3TO I€ATEIbHOCTh CyIeW MPU BbI-
HECEHHMM PELICHUs B COBELIATEIBbHOM KOMHATE. JTO «HEBUIUMBIN», CKPBITHIN
OT TJIa3 YYaCTHUKOB ITPOLIECCA, A €CIIN CYIbsl €AUHOJIMYHO PacCMaTpUBAET Jie-
JI0, CKPBITBIM M OT APYTUMX CyJIe€W — HAPOIHBIX 3acedaTesied, MBICIUMBIN
npoLecc, HaXOAAIMIMI BbIpakeHHe Ha Oymare — perleHuu cyaa. Haunnaercs
OH C MOMEHTA MPUHATHS 3asBJICHHS U 10 MOANUCAHUS penieHus. Bxiatouenue
B TNOHSATHE OLEHKUM OTHOCUMOCTH JOKAa3aTENbCTB, BO3MOXHO TOJIBKO TOT[A,
KOI'JIa CyJl OTBEPraeT, Kak HE OTHOCSLIUECS K JIeTy KaKhe-Tu0O JT0Ka3aTellb-
CTBA.

VYkazaHo, 4yTO CyJ OLICHMBAET J10Ka3aTelbCTBAa MO BHYTPEHHEMY yOexe-
Huto c1.56 T'TIK, cnenoBarenbHo, 3TO CyObEKTHUBHAS OLICHKA, HO CY/bs HaJle-
JIEH MPABOM BEPILUTH IPABOCYIUE, IOATOMY €ro YOekKJAEHHE JOJKHO OBITh B
pamMKax 3aKOHa ¥ MOTHBHPOBAaHO B perieHuH. [IpoOiiema ceromHsmHero aHs
— DTO BBIHECEHHE PELICHUM HE TOJBKO CTPOTrO HA 3aKOHE, HA OCHOBE JTOKa-
3aHHOTO, HO ¥ C TOYKH 3PEHUS CHPABEUIMBOCTH, OT 3TOTO CyAbH YUTH €IE HE
MOTYT, TaK KaK )KUBYT B OOILIECTBE.

OneHKy IpoM3BOIAT M APYrHME YYACTHUKH MpOLEcca: TPOKypop HaeT 3a-
KJIFOUEHHUE MO /ey, SKCIEePT JaeT 3aKII0UEHUE 10 AENly — 3TO UX (PYHKIIHO-
HaJlbHasi 00A3aHHOCTh; CTOPOHBI, aJJBOKAThI, TPEThU JULA JAIOT OLICHKY, BbI-
CTymnasi B CyJ1I€OHBIX MPEHUSAX — 3TO UX MPABO, HO HE 00SA3aHHOCTh, KPOME TO-
ro, OHM y4acTBYIOT U B INPEIBAPUTEIIBHOW OLIEHKE, KOIJa PEelarT BOIPOC,
KAKO€ JI0Ka3aTeNIbCTBO UM IIPEACTABUTH HA CY/I.

KOHTpOJIbHYIO OLIEHKY JTalOT BBIIECTOSAIME UHCTAHIIMM, IPU PACCMOTPE-
HUU JIe] 10 KajlobaM M MpoTecTaM, a TaKKe CyJbl IPH MEPECMOTPE AEI 0
BHOBb OTKPBIBILIUMCSI OOCTOSITENIbCTBAM.

3aKIr0YeHNe 3KcnepTa — OCOoObI BUJ JOKA3aTEeNbCTBA — 3TO U JUYHOE,
Y BELIECTBEHHOE, M MUCBMEHHOE J0Ka3aTenbCcTBO. OUEHUBATh €ro Cya J0JI-
KEH TaK )K€, KaKk U JPYyrue, yYuThIBaTh KaTETOPUYHOE 3aKIOYEHUE WU BEPO-
ATHOE, OBUIM JIM HAPYIICHUS MPOLECCYANbHBIE MPU HA3HAYEHUU IKCIIEPTHU3BI,
JOCTAaTOYHO JIM Y 3KCIepTa ObLIO MaTepHalia, HECOIJIaCHE C 3aKIIFOUEHHEM
JOJIKHO OBITh MOTUBUPOBAHO.
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Croponbl 0e3 J10Ka3aTeabCTB HE MOTYT J0Ka3aTh MO3UIIMIO, YTBEPXKIae-
MYIO UMU B CyJI€, & OTCYTCTBHE JOKA3aTEIbCTB, UX MJIOX0E KAaUeCTBO U MaJIOe
KOJIMYECTBO — IMPUUYMHA HEMOJHOTO U HEOOOCHOBAHHOTO penieHus cyaa. [lo-
ATOMY 3aKOH IPEeAyCMOTPEN MpoLeaypy — oOecredyeHue JoKa3aTeabCTB. ITO
3aKpeIUICHNe U COXPAaHCHHE ISl CyeOHOTO pa3OupaTesbcTBa CBEACHUH, CO-
nepxkanux (hakTUIeCKUue JaHHbIe, UMEIoNMe 3HadeHue it Aena. [IpuauHsn
TaKuX MEp JIBYX BUJIOB:

-  OOBEKTHBHBIE — HMCYE3HET camo J0Ka3aTelIbCTBO — CJIE/bl aBapuid,
JUII0, YbW TIOKA3aHWS Ba)KHBI, BHI3BIBAET OMACECHHE, YTO YTPATHUT CIIO-
CcOOHOCTB JIaTh MOKAa3aHU;

- CyOBEKTHUBHBIE — JIpyTasi CTOPOHA MOXET WX CIPSATaTh, YHHYTOXUTH
— YHMUYTOXXEHHE TOKYMEHTOB-IIONIMHHUKOB cT.57-59 I'TIK.

NuanunmatuBa B 00€CTICUCHUH JOKA3aTEILCTB MPUHAMICKUT JIUIAM, a HE
cyny. ObecnieyeHue A0Ka3aTebCTB MPOU3BOJUTCS HE TOJBKO CYJOM, HO U
HOTapuycamu, KOHCYJIaMHU.

Mepsl obecrieueHus 10Ka3aTelbCTB: OCMOTP HAa MECTe, TONMPOC, Ha3Haye-
HUE AKCHEPTU3bI, UCTpeOOBaHUE NJOKyMEHTOB (cT.168, 62, 68, 175, 178, 173,
179 T'TIK). ITpu obOecrnieueHnu A0Ka3aTeIbCTB UX HE OLIEHUBAIOT, YIOBJIETBO-
psis XoJaTaiicTBO 00 0O0ecreyeHrnn JO0Ka3aTeabCTB, CYyAbs JOJKEH JUIIb pac-
CMOTPETh BOMPOC O JOMYCTUMOCTH U OTHOCUMOCTH Jl0oKa3arenbcTBa. B ompe-
JIEJICHUU YETKO JIOJDKHO OBITh YKa3aHO, KaKoe JIEMCTBUE MPOU3BECTU U KOMY
JUISl COBEpIICHUS IEUCTBUS 1O 0O0ECTICUCHUIO JIOKA3aTEIbCTBRA.

OnuuM U3 cnocoOoOB oOecredeHusl JTOKa3aTeIbCTB SIBIAETCS CyAeOHOE
nopyuenue ct.51 u 52 I'TIK, Ho cyneOHOe nmopyyeHue — 3T0 U cnocod coOu-
paHus J10Ka3aTeNbCTB, M JIMYHOE MUCHMEHHOE JI0KAa3aTeIbCTBO — ECJIH CY-
nebHoe MopydeHre ObUIO MOoJaHo O Jompoce jauna. MHpopmarius, noaydeH-
Has Mo CyJIeOHOMY MOPYUYEHHIO, HE OLICHUBAETCS, a HANpaBJseTCa Cyay, KO-
TOPBI paccMaTPUBAET JAEIIO.
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JIEKIIUS Ha temy:

HUCK B F'PAKIAHCKOM ITPOIIECCE.

Jumepamypa:
['TIK crarsu: 83, 3, 4, 126-130, 131, 132, 133-140.
Yuebnuk ctp.144-163.

HckoBoe Mpou3BOACTBO SIBJISETCS OCHOBHBIM CPEACTBOM 3aIUThl Hapy-
HIEHHBIX TpaB. Bo3pacTaeT oT roja B roj KOJUYECTBO MCKOBBIX €I, MOCTY-
naromux B cybl. Tak, eciu oOpaTUThCS K cTaTUCTUKE, TO B 1999 rony B cyabl
P® noctynwio «mpoyux JieJ1 ICKOBOTO Mpou3BoaAcTBa» — 2209,4 ThIC., 4TO
Ha 49,1% Ooubie, yueM B 1998 roay (cmotpu xypHan «Poccuiickas 10cTu-
sy Ne7 3a 2000 r. c1p.58).

Hck — 3T0 cpelcTBO 3alIUThl HAPYIIEHHOTO WM OCIapUBAaEMOTro MpaBa.
Camo TpeOoBaHME O 3alllMTe MpaBa Ha3bIBaeTCs UCKOM. MIck — 3TO mpaBoBoe
CPEIICTBO, KOTOPBIM BO30YKJAeTCsl NEATEIBHOCTh CyJa MO 3allliTe OCHapu-
BaeMoro mnpasa. Mick — 3To cnopHoe mpaBoBoe TpeOOBaHWE OIHOTO JHIA K
JPYrOMY, COCTOSIIIUX MEXKIY COOOM B MaTEpHAIbHO-IIPABOBBIX OTHOIICHUSIX,
BBITEKAIOIIIEe U3 ATOTO MAaTepUATBHO-IIPABOBOTO OTHOIIEHUSI, OCHOBAHHOE Ha
IOpUANYecKuX (hakTax U MPEIbsSBICHHOE B CY[ JUIsl PACCMOTPEHUSI U pa3pe-
HICHUS 10 ONPEIeTICHHOM MpoIecCyallbHOM UCKOBOM (hopMme.

Paznuuator noHsTHE MCKA B MaTepUAILHOM CMBICIIE — ATO CIIOPHOE Ma-
TEepPUAIbHO-IIPABOBOE TPEOOBAHKE, KIIPUTA3ZAHUEY, KOTOPOE BBIIBUTAET HCTEII
K OTBETYMKY, TyTeM oOparnieHust B cya. Korga sto neno nepenaHo B ¢y, TO-
rla MaTepualbHO-MIPaBOBOE TpeOOBaHUE CTAHOBUTHCS UCKOBBIM. M 3T0 00-
panieHue B cyJl, KoTopoe opopMIIsIETCs] UCKOBBIM 3asBICHUEM — TpeOOBaHU-
€M HCTIA K Cyly O pa3pelieHuy BO3HUKILETO CIIOpa MEXIY UCTIIOM U OTBET-
YHUKOM — 3TO MPOIECCYaIbHO-IIPABOBasi CTOPOHA UCKa. «B mepBoM ciydae
pedb HJIET O BO3MOXKHOCTH YJIOBJIETBOPEHHMS 3asiBICHHOTO TpeOOBaHUS IO
CYILIECTBY, HA OCHOBE IOPUINYECKUX (PAKTOB U HOPM IpaBa, BO BTOPOM — O
IPABOMEPHOCTH OOpaIlleHUs B CyJ C II€JIbIO TMOJYYEHUsl CyJeOHOro perie-
Hus». (FOpunnueckuit cioBaps >HIMKIONEUYeckuii, Mocksa, 1987 r., «Co-
BETCKasl SHIMKJIONEAU», cTp.161).

[IpaBo Ha MCK BKIItOYAET B ce0sl ABA MOHSTHS:

1. TlpaBo Ha 3amIUTy, HAPYIIEHHOTO MPABOOTHOIIEHUS, BBITEKAIOUIETO U3

MaTepHAIbLHO-TIPABOBOTO OTHOIIEHUS, TO €CTh MPAaBO Ha yJA0BIETBOpPE-
HUE UCKa, HA YJIOBJICTBOPEHUE MPEABSIBICHHOTO «ITPUTI3AHUS.

2. TlpaBo Ha penbsBICHUE UCKAa — 3TO MPABO HA BO30YKIECHUE HCKOBO-

ro MPOU3BOCTBA U €r0 MOJIIEPKaHNUE IO pa3pelIeHus Cropa.

OTU J1Ba TOHATHUS HEPa3pHIBHO CBS3aHBI U TOJHKO KOTJA UMEETCS MPaBO
Ha 00a 3TH MOHATHUA, TO BO3MOXKHO YJOBJIETBOpEHUE UCKa. Tak, y UCTIa MO-
XKeT ObITh MPaBO TpeOOBaTh OT OTBETYMKA MCIIOJHEHHS 00s3aTeNIbCTB, HO OH
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HE MOXKET 3TO MOTPEOOBATh Yepe3 CyMd, TaK KaK MCTEK CPOK MCKOBOW J1aBHO-
CTH.

[IpaBo Ha WCK, 3TO HE caMO HapyIIEHHOE CYOBEKTHBHOE MPaBO MCTLA, a
BO3MOXHOCTb IOJIYYEHHS 3allMUTHl 3TOTO MpaBa MyTEM HMCKOBOI'O MPOU3BOJI-
CTBa.

JUtst ocyliecTBIEHUS MpaBa Ha MPEAbSIBICHUE UCKA JOJKHBI OBITH CO-
OJIFOJIEHBI YCIIOBHSI, HHAYE X HA3BIBAIOT MPEANOCHUIKA — 3TO OOCTOSITENbCT-
Ba, C KOTOPHIMU 3aKOH CBSI3bIBACT BOSHHMKHOBEHHE CYOBEKTHBHOIO IpaBa Ha
UCK B IPOIECCYalIbHOM 3HaueHuee. VX Hanmuuue mpoBepsieTcss NpH MpuemMe
VICKOBBIX 3asIBJICHUMN.

[TonoxuTenbHbIE, T.€. €CJIU OHU €CTh, TO MOXKHO MPEAbSIBUTh UCK:

A) ucren JOJKEH 00J1afaTh MpolecCyalbHONW MPaBOCIOCOOHOCTHIO, T.€.
CIIOCOOHOCTBIO UMETh T'PAXkJAAHCKUE MPOLIECCYaJIbHbIE IPABA U HECTU 00s3aH-
HocTH (4.1 c1.33 I'TIK).

b) TpeboBanue ucTia noasexKuT paccMoTpenuto B cyae (cr.25 T'TIK).

OTtpuiarenbHble — T.€. IPU UX HAJUYHMH, UCK HE OyAET MPUHSAT CyI0M:

A) OtcyTtcTBue akta cyga no 3tromy cnopy (.3 4.2 c1.129 I'TIK) u otcyT-
CTBHE aHAJIOTMYHOTO JieJa B mpousBojacTBe cyna (m4 4.2 ct.129 I'TIK), a
TaK)X€ OTCYTCTBHE pelieHus ToBapuileckoro cyaa (.5 4.2 cr.129 I'TIK).

b) OrcyrcTtBue cornameHusi 0 nepenaye cropa Ha pa3pelleHue TPeTen-
ckoro cyna (1.6 4.2 ct.129 I'TIK).

EcTp eme u cnenuanbHble IPEIIIOCHUIKH, CBA3aHHBIE C KATETOPUSIMH JEI,
TakK, MO TPYAOBBIM JieJlaM, I10 JIeJaM, CBSI3aHHBIM C IIEPEBO3KaMHU, 10 JeJaM B
CUJIy 3aKOHA O 3alllUTe MpaB MOTPEOUTENS NOKEH ObITH COOJIOIEH JOCY1€0-
HbIE MOPSAOK pa3pelIeHus Cropa, TO €CTh MOJAHO, PACCMOTPEHO 3asBIICHHE,
nperensus (.2 4.2 c1.129 I'TIK).

OTtcyTcTBHE IpaBa HAa NPENbABICHUE MCKAa O3HA4aeT OTKa3 WM MpPEeKpa-
IIEHHE MTPOU3BOACTBA M0 JIETy, a OTCYTCTBHE IIpaBa Ha UCK O3HAYAET OTKa3 B
UCKE, TaK KaK OTCYTCTBYET CaMO MPaBo TpeOOBaHHUs, 3TO MOCIEIHEE IPOBEPSI-
eTcsl B CyJ1IeOHOM pa30HMpaTenbCTBE NMPU PACCMOTPEHHMH Jieda MO CYIIECTBY.
Jlaxxe ecnu mpaBo HA UCK OTCYTCTBYET, CyJ BCE PaBHO MPU HAIUYUU MPEIIO-
CBUIOK M COOIIOZIEHUS MPABUJI MTOJAAYN UCKOBOT'O 3asIBICHUS JOJKEH €ro Mpu-
HSTh U PACCMOTPETD.

Ilepeuenp ocHoBanui, ykazaHHbIX B CT.129 I'TIK, ncuepnsiBarommuii. Cre-
JOBATENIbHO, CYy/l, Cy/1bsl HE MOTYT OTKa3aTh B IPUEME UCKOBOT'O 3asIBJICHUS 110
KaKUM-JIMOO JApyruM OCHOBaHUsM. [1loaTOMy, maxke ecnu cybsi cpa3y BUJMT,
YTO B UCK BIIOCJEACTBUM OyJET OTKa3aHO, OH HE JIOJKEH OTKa3bIBAaTh B NPH-
HSATUU 3asBJICHUS, TaK KaK TOJBKO B CyJIe€OHOM 3acellaHuu, cOoO0JIroaasl Bce
IpaBUJIa UICKOBOTO MPOU3BOJCTBA, MOXKET OBITh OKOHYATEBHO 3aKOHHBIM ITy-
TeM BBIICHEH 3TOT Bompoc. IIyHkr 1 ¢T.129 T'TIK o4yeHp mmpok, Koaekc He
NEPEUnCIeT TaKUX /e, U HEBO3MOXXHO MX MEPEYUCIUTh, ACHCTBYIOT MPaBU-
Ja TOJBEIOMCTBEHHOCTH, HO CyAbsi 00s3aH yKa3aTb, KyJa CleIyeT oOpa-
IATHCS 3asBUTENI0, OJIUH U3 MPUMEPOB, CT.17 CeMerHOro Kojgekca — orpa-
HUYEHHE MpaBa pa3Bo/ia; yA0BIETBOPEHUE TOBEPEHHOCTH — 3TO HOTApHUaT.
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Ilepeuensb aen, 1ysl KOTOPBIX YCTAHOBJIEH MOPSAOK BHECYIAEOHOro Ipen-
BapUTEJIBHOIO pa3pelIeHusl Copa TakKe OTCYTCTBYET B Kojekce. Takoil mo-
PANOK YCTaHABIMBAETCS HOPMATHUBHO-IIPABOBBIMU aKTaMM, Harpumep: cT.135
TpancnopTHOro ycTaBa KeJE3HBIX OPOT TMPEAyCMaTPUBAET 00s3aTeNbHOE
NPENBSABICHUE K JKEJIE3HOW AOpPOre NPETeH3UH 10 00palleHus B CyJl C UCKOM
0 BO3MEILIEHUH ylIepOa, BO3HUKIIIEM B CBS3U C MEpEeBO3KoM rpys3a. UTo kaca-
€TCsl TPETEMCKOro Cyaa, TO CIEeAYeT 3HaTh, €CJIU CyA0OM OyAET OTKa3aHO B BbI-
Jlay€ MCIOJIHUTEIBHOIO JIMCTA MO PELIEHUI0 TPETEHCKOro Cyaa, TO CHOp MO-
KET OBITh pACCMOTPEH B CyZ€ OOLIEH FOPUCIUKIIMH, TO €CTh MOYKHO IIPEIbsB-
JISITh UCK.

I'pasicoanckas deecnocobnocms — 3TO YCIOBUE NPEIbABICHUS HCKA B
CyJ, €CJIM Yy JIWIlAa €€ HET, TO OCHOBAHME OTKa3a B IMPUHATUHU HCKa I.8 ¢T.129
yactu 2 'TIK.

[Tonmnomouust mpeactaBurens (ct.45 I'TIK) noimkHBI OBITH HaIEXKAIIUM
o0Opa3oM o(opMIIEHBI, HHAYE OTKA3 B MPUHATUU HUCKOBOTO 3asBJIeHUA 1.9 4.2
ct.129 I'TIK.

Ecnu cyaps otkazan no 1.7, 8, 9 wactu 2 cr.129 I'TIK, TO nocne ycrpane-
HUS HEJJOCTAaTKOB-O0OCTOSITENIbCTB BO3MOKHO BTOPHUYHOE OOpAIleHHE B CY/I.

Cynpst 00s13aH 0(DOPMUTH OTKA3 BBIHECEHHEM ONPEIEIEHUS C YKa3aHUEM
MOTHBOB OTKa3a M CCBUIKON Ha 3aKOH, ONPEJEICHUE MOXKET ObITh 00XkKaloBa-
HO, TaK KaK MpEerpaxaaeTcs ABM>KEHHE Jena.

Wrak, npeabsBUTh UCK — 3TO 3HAYUT OOPATUTHCS B CYJ C UCKOBBIM 3asB-
nenueM. Ero ¢opma pernamentupoBana 3akoHoM cT.126 T'TIK, kpome Toro
MCKOBOE 3as1BJIEHUE JIOJXKHO OBITh OIIAY€HO FOCHOLIIMHOM, pa3Mep KOTOpOu
3aBUCHUT OT KAaTE€TOpUHU JI€Na, LEHbl UCKA. 3aKOH HE TOBOPUT 00 UCKE, KaK 00
oOpallleHuH B CyJA, TOBOPUTCA 00 MCKOBOM 3asBJIICHUH, KOTOPOE SIBISETCS
dopmoii ncka. MickoBoe 3asiBI€HUE COCTOMUT M3 PA3IUYHBIX PEKBU3UTOB: Ha-
MMEHOBaHUE, CyJla, aJipeca CTOPOH U T.J. MICK Takke COCTOUT U3 3JIEMEHTOB:
IpeIMET U OCHOBaHMUS.

[IpeameTt ucka — 3710 TO TpeOOBAHHE UCTLA K OTBETYMKY, KOTOPOE BBITE-
KaeT M3 CYLIECTBYIOIIMX MEXIYy HUMHU MaTe€pUaJbHO-IIPABOBBIX OTHOILECHHIH,
10 MOBOJY KOTOPBIX BO3HHMK MEXAy HUMHU criop. Hekoropsle aBTOpbI 100aB-
JSIFOT, YTO CYJ JJOJKEH BBIHECTH PELICHHE MO 3TOMY CIOPHOMY OTHOILIEHUIO.
Ho cyn BbIHECTH JOJKEH BBIHECTH PELICHHE TOJBKO TOrAa, Korjna OyAeT Bo3-
Oy»XJE€HO MCKOBOE MPOM3BOJCTBO, & €CIM HMCTEL] €ro He BO3OYAMII, MpeaMeT
MCKa BCE PABHO CYILIECTBYET.

CocTaBHOH 4acThIO MpPEAMETA UCKa ABIISIETCS MaTepUaAIbHBIA OOBEKT, 3TO
KOHKpETHas Belllb, UMYIIECTBO, T.€. TO, 0 YeM uzet cnop. Korga peus uger oo
YMEHBIIEHUU KCKa U T.II. UMEETCS B BUAY HE M3MEHEHHE MpEeJMETa UCKa, a
€ro pasmepa, 00bemMa, U3BMEHEHNE 00bEKTA UCKA.

Tak, eciu npeIMeT UCKa — MPUCYKACHHUE B MOJIb3Y UCTLA CYMMBbI JIEHET
B KaueCTBE yIUIaThl aJJMUMEHTOB, TO MPEAMET HUCKAa — IPABO HA AJIMMEHTHI, a
JEHEXXHBINA pa3Mep aTMMEHTOB — MATEpUaIbHBIA OOBEKT.
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OcHoBaHME HCKa — 3TO T€ TPeOOBaHHUsS, HA KOTOPBIE CCHUIAETCS HCTEIl,
NPEIBSBISIS CBOM TPeOOBaHMS K OTBETYMKY. VICKOBBIE TpeOOBaHMS BHITEKAIOT
U3 CyOBEKTUBHBIX TpaXJaHCKUX TpaB. Tak, COOCTBEHHHMK 0Ma, KOTOPHIHA
MOJIIEKUT CHOCY, CChIIAETCSA Ha CBOE MPaBO COOCTBEHHOCTH, TPEOYsl KOMITCH-
CalHH.

JlaHHbIE, HA KOTOpBIE CCHUIAETCS MUCTEL, SIBISIOTCS OPUIWYECKHU 3HAYU-
MBIMH, T.€. ABIIAIOTCSA IOPUANYECKUMU (PaKTaMH — OOCTOATEIHCTBAMHU, KOTO-
pBIE CO3HAI0T, U3MEHSIOT, IIPEKPAIAIOT NPAaBOOTHOLIEHHWE. Yame Bcero 3To
LeNblid COCTAaB IOpHUANYECKUX (akToB. Hampumep, npu3HaHuEe CHEIKU HEE-
CTBUTEJIBHON OCHOBBIBAETCSI HA CaMOM JIOIOBOPE CHIEIKH, OOCTOSTENIbCTBAX,
110 KOTOPBIM OHA JIOJKHA OBITh MpU3HAHA HEACHCTBUTEIBHOW — 3TO MOXET
KacaTbCs U OTBETYMKA — HENEECIIOCOOHOCTh M MOJHOMOYMIA NPEICTaBUTENS
OTBETYHKA.

I'paxxgaHckuii npoueccyalbHbI KOJEKC HE OOSI3bIBAET UCTLA YKa3bIBaTh
HOpPMY IIpaBa, 0 KOTOPOH omnpeaensieTcs: IpaBoBoe ocHoBaHUe ucka. Ho, kak
IPaBUJIO, OHA YKA3bIBAETCA, TAK KAK BO3MOXKHBI Pa3JIMYHbIE OCHOBAHUS U Pa3-
JUYHBIE BUABI TPEOOBaHUN MO OJHOM U TOM ke cuTyauuu. Hanpumep, no 3a-
KoHy «O 3amuTe mpaB MOTpeOUTENEe» MOKHO TpeOOBAaTh 3aMEHbI TOBapa,
B3bICKAaHUHU HEYCTOMKH, IEHU, MOPAJILHOTO Bpea.

WNHorna BBLAEIAIOT B KAUECTBE 3JEMEHTA MCKA €ro COJAEp>KaHHE — BHJ]L
CyneOHOI 3alUThl, KOTOPOH JTOOMBAETCsS MCTEL, 3TO BBIPAXKAETCS B IPOCHU-
TEIbHOM YaCTH UCKOBOTIO 3asiBiieHHsA. Ho 3aBHCHUT 3TO «IpollI€eHHEe» HE OT BO-
JIM UCTLA, a OT 3aKOHa M 00CTOATENbCTB Aena. [I03ToOMy HE CTOMT rOBOPUTH O
coJiepKaHUM, KOTOPOE TPAKTYETCS KaK BUbI HCKOB.

Bunabl MCKOB 3aBHUCAT OT MaTe€pUalbHO-IIPABOBOTO OTHOILUEHUS — 3TO
TPYZIOBBIE, CEMENHBIE, KUJIUIIHBIE U T.1. Takoe JeleHue MojJ0KeHO B OCHOBY
CTaTUCTHKHU, CyA€OHON MpaKTUKHU, (POPMHUPYET OCOOEHHOCTH PACCMOTPEHUS
JEIL.

[IponeccyanbHo-ipaBoBast kjiaaccu(uKaiusi HUCKOB MMEET OCHOBAaHHEM
1[EJIb UCKa (€T0 COJIEPIKAHUE):

A) Ucku o npucy X AeHIN, THOE HA3BAHHE UCIIOJHUTEIbHBIMH, BKIIOYAIOT
B ce0s 1Ba MOMEHTA, BO-NEPBBIX HAJ0 MPHU3HATH 3a UCTLOM IIPaBO, a 3aTEM
IPUCYJIUTH B €r0 MOJIb3Y C OTBETYMKA, TMOO K 00S3aHHOCTH OTBETUMKA HE CO-
BeplIaTh AeHcTBUN. [Ipumepsl: anuMeHThl, UCTPeOOBaHUE UMYILECTBA, OTO-
OpaHue peOeHKa, O BBICEJICHUH (KaKue pa3HbIe, a OJMH BUJ).

b) Wcku 0 mpu3HaHMM — 3TO KOI/IA MPaBO YK€ HAPYIIEHO WA MOYKET
OBITh HApPYIIEHO HEONPENEIEHHOCThIO OTHOIICHHUM, CUTyaluld, HO HE TpeOy-
€TCsl OT OTBETYHMKA KaKMX-TUOO MPUHYIUTEIbHBIX JEHCTBUM, 3T UCKU yCTa-
HOBUTENbHBIE. PenieHne cya U ycTaHaBIMBaeT 3TH OTHOIIEHHS. CyJl MOXKET
IPU3HAThH 3a UCTLOM MPaBO, HAIPUMEP, PABO HA aBTOPCTBO, & MOXKET MPHU-
3HAaTh OTCYTCTBHUE MpaBa — MpU3HAHUE OpaKa HEIEHCTBUTEIbHBIM.

B) IlpeoGpa3oBarenbHbie UCKH, OHU TTPEOOPa3yrOT UMEIOIIEECS MTPABOOT-
HOILIEHWE, UHUIIMATOPOM 3TOTO SIBJISIETCS MCTEL — pa3/iesl MMYIIEeCTBa, pac-
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TOpKeHHEe Opaka (SBJISE€TCS CIIOPHBIM, HEKOTOPBIE OTPHULAIOT €ro CYLIECTBO-
BaHUE).

Bo3moxHO, uT0o TpeboBaHMe UCTIA OYAET COCTOATH U3 IBYX BHIOB HCKOB,
TaK, MCTEL] MOXKET TpeOOBaTh MPHU3HATH CAEJKY HEIECWCTBUTEIBbHOH (HMCK O
IPU3HAHWUK) U TpeOOBaTh BO3BpaTa MOJYUYEHHOI'O MO ClEIKe (MCK O MPHUCYK-
JICHHH ).

Hcren MOKET pacnopsKaTbCs 10 CBOEMY YCMOTPEHHIO HCKOBBIMU Cpel-
CTBAMM 3aILHUTHI, B IPEAEIIAX JOIYCKAEMBbIX 3aKOHOM.

1. I3meHeHue ncka. DT0 U3MEHEHHE OCHOBAaHUM WM NIPEAMETA HCKA, eC-
JIM MEHSIETCS U TO, U JIPYToe, TO ATO yKe pyroiu uck. Tak, TpeboBaHue o pac-
TOP>KEHUU JOTOBOPA HalilMa MOYKET OCHOBBIBATHCS:

- HA [0JIb30BAaHMU KBAPTUPOMU HE IO HA3HAYCHHIO,

- HA HEBHECEHME OIUIATHI,

- HA HENPOBEJECHUE KANUTAIBHOTO PEMOHTA.

N3meHeHnue npeamMera MCKa — HM3MEHEHHE €r0 MaTepHaIbHOIO OOBEKTa
— 3TO MOKET OBITh U3MEHEHUE CYMMbI, U3MEHEHHE BEILIH.

2. BO3MOXKEH OTKa3 OT MCKa — OTKAa3 MCTUA OT CyJIeOHOM 3alllUThI, UCTELl
HE JKEJIaeT 3alUIIATh ce0sl CyIeOHBIM MOPSAKOM. DTO MOXKET MPOU30UTH 11O
pa3IMYHBIM MOTMBAM, KOTOpbIE HE MMEIOT I CyAa 3HadeHus cT.219 n.4
ct.165 I'TIK (TpeboBaHMe KCTLA BBIMOJHEHO OTBETYMKOM 10 PACCMOTPEHUS
JieNna B CyJe, UCTEL MPEeAOTBpallaeT MpPeabsIBICHUE TPeOOBaHUS K HEMY CO
CTOPOHBI OTBETYMKA, IPOCTO HE JKEIAET CYJUTHCH).

3. MupoBoe coriameHue — 3TO COMIAIIEHHE HWCTIA U OTBETYHMKA IO
CIIOPHOMY OTHOLIEHHIO, TJIABHOE, YTOOBI OHO HE MPOTHUBOPEUYMIIO 3aKOHY, HE
HapyILAJIO MIPaBO TPETHUX JIML, TaK, MaTh HE MOYET OTKAa3aTbCsl OT AJTMMEH-
TOB Ha peOEHKa, MOTOMY YTO OTBETYMK HE OYyJET MpPETEeHI0BaTh HA KHIYIO
momans. CienoBarenbHO, U3 NPUMEPA, MOKHO CHENaTh BBIBOJ — pPa3HbIC
OTHOLIEHUSI HE MOrYT OBITh NPEIMETOM MHUPOBOrO coryiamieHus. MupoBbIM
COTJIAIIEHUEM CTOPOHBI ONPEIEISAIOT CBOM IIPaBa CaMu, IIyTEM YCTYIIOK.

4. Korpa criopHoe MaTepHajibHO-IIPABOBOE OTHOILIEHHE B3aUMOCBSI3aHO C
JPYTUM MaTepHalbHO-IIPAaBOBBIM OTHOLIEHUEM, HAIPUMEP, BO3MEIICHHE Ma-
TEPUAIBHOIO yIiepOa — 3TO SIBISIETCSI U OCHOBAHUEM MOPAJIBLHOTO BO3MEIIIe-
HUE€ OJTHOBPEMEHHO, CIEJOBATEIbHO, UCTEL] MOXET MOAATh B CyJ Cpa3y JABa
UCKa — JIBa TpeOOBaHUS O MPUCYXKJIEHUU. Takoe 00ObeIMHEHHE Ha3bIBACTCS
coearuHeHneM UCKOB. OHO MOKET IPOXOAUTH 110 MHUIIMATUBE CyJ1a, KOTJa HC-
TEIl MOJAET OJHOBPEMEHHO JIBAa MCKOBBIX 3asBJICHUS, PAa3HBIC MCKOBBIC 3as51B-
JIEHUS IOJIat0T UCTIBI, HO K OJTHOMY OTBETUHKY, & TP€OOBaHUS OJJHOPOAHBI —
B3BICKaHME 3apIUIaThl.

ITo ykazanuto 3akoHna, ct.128 u.1, 132 I'TIK, nanpumep, cyn o0s3aH of-
HOBPEMEHHO PAacCMaTpUBATh JEJIO O PACTOPKEHUH Opaka, pa3Jesne UMyIecT-
Ba, IIepeaye AeTeN Ha BOCIIUTAHUE.

CoenrHEeHNE MCKOB MOXKET MPOUCXOINUTHh U 110 WHHUIIMATUBE CAMOTO HCT-
1a, 1Mo Npoch0e OTBETUYMKA (€C/IM K HEMY MPEABIBICHBI OJHOPOIHBIE UCKH,
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HaIpuMep, CIOp MEXIAy NPEAUpHITHEM M €ro pabOTHUKaMH, JUOO Korjaa
OTBETYHK NpebsABIseT Becrpeunblid uck — 131, 132 I'TIK).

Bo03MOXHO pa3zeneHue UCKOB, BBIJEIEHHE OJTHOI'O MCKOBOI'O TpeOOBaHUs
WIM HECKOJIBKHUX M3 TPYIIIbI 3asBJIEHHBIX. Tak, B cllyyae pas3zesia UMyIecTBa
CyNpyroB, UMYILECTBA, HA KOTOPOE MPETEHAYIOT APYTHUe, HAPUMEpP, UX PO-
JUTENH, CyJl TOJKEH BBIICIUTH pa3/ie] UMYIIECTBA — 3TO MOXKET OBITh B OT-
HOIIEHUH OJHOT0 00BEKTa CIopa B OTAEIBHOE MTPOU3BOJICTBO.

WNHcTUTyT coenMHEeHHUs], pa3AesieHUs, BbIIEIEHUS, BCTPEYHOIO0 UCKa UMEET
LENbI0 OBICTPOTY, 3P(PEKTUBHOCTH MpOIIECCa.

Borpocsl 3TH pematores cyaoM, CyIbei, He 00KaTyroTCs.

OOBbeKTUBHOE OOBEIMHEHHE HCKOB, JIEJ, 3TO IO NpeAameTy (0ObeKTam)
CIOpa, HO CTOPOHBI OJTHU.

CyObeKkTuBHOE 00bEIMHEHUE MCKOB, JI€JI, TO KOI'/Ia HECKOJIbKO UCTIIOB
WJIM HECKOJIBKO OTBETYMKOB IO OJJHOMY OOBEKTY CIIOpa.

Korzaa nmeer mecTo ydactue B ji€Jie HECKOJIbKUX UCTLOB WM OTBETYUKOB,
TO 3TO IPOLECCYATBHOE COYYaCTHE.

B nocnegHee BpeMsi CTAHOBUTCSI MHOTO TPYIIIOBBIX UCKOB. 3aKOHO/IATEIb
TaKOro TEPMUHA HE yKa3bIBAET, 3TO BUJ coydactud. [Ipumep, Takoro coyya-
CTHUS JieJla BKJIQJUMKOB, €]1aj] JKUTEJIEe palloHa K MECTHBIM WJIM TOPOACKUM
opranam Biactd. [Ipu 3TOM BO3MOKHO /1Ba BapHaHTa — IpyIIa UCTLOB MO-
XKET OBITh ONpEEIeHa — BKJIAJIYUKH, UMEIOTCS 10I0BOPa, & MOXKET OBITh He-
ONpeJEeNeHHbI KPYyr — JieJa 00 OXpaHe MPUpOAbI, O IpaBax NOTpeduTenen
(mpumepsl cmotpu «Poccuiickas roctuuus» Nel0/98 r. ctp.43-45).

Br160p crioco0a 3amuThl MpaBa MPUHAAJIEKUT UCTILY, OH OIPEAETSET, UYTO
OH XOY€T OT OTBETUYHUKA.

OTBeTyMK ’X€ BIpPABE NPHU3HATH WCK MOJHOCTHIO MJIM YACTUYHO — 3TO
BBICKa3aHHOE MMCbMEHHO WJIM YCTHO B XOJI€ Cy/1eOHOro pa3OuparenbCcTBa, HO
C 3aHECEHUEM M MOJNUCEN B MPOTOKOJIE CYIe€OHOr0 3aceaHusi, COrjlacue oT-
BETUYMKA Ha yJOBJIETBOPEHUE TPEOOBAaHUM MCTLA, HO OHO HE JOJKHO MPOTHU-
BOPEYUTH 3aKOHY, IOJXKHO ObITh 100poBOIbHBIM cT.34 T'TIK.

Kpome Toro, oTBETYMK MOXET 3aIUIIATHCA OT MPEABSIBICHHOTO K HEMY
UCKa.

CrocoObl 3a1UThl OTBETYUKA:

1. OH MOXeT NoJaTh BO3paXEHUs, OOBICHEHNUS 110 UCKY.

2. IlpenbsBATH BCTPEUYHBIN HCK.

Berpeunslii uck nomkeH otBedarsh yciaoBusM cT.131 u 132 T'TIK, ObITh
HaJIeXaIuM 00pa3oM oPopMIIeH, IPEAbIBISETCA TOJbBKO K UCTIY, TOJIBKO B
NEPBOI MHCTAHILIMU J10 BBIHECEHUS CYJIOM PELLEHUS.

[Ipu noaye vcka B CyJ1 BO3MOKHO TPU BapUaHTa:

1. VckoBoe 3asBieHue (UCK) OyAeT CyJOM MPUHAT K IPOU3BOJCTBY, U CO-
OTBETCTBEHHO BO3HUKHYT MIPABOBBIE MOCIEACTBUSA: BO30YKIECHO IPAKIAHCKOE
JIEJI0 UICKOBOT'O IPOU3BOJACTBA, MEXKIY HCTLOM M CYIAOM, APYTMMU JIULIAMH,
YYaCTBYIOIIMMH B JieJie, BOZHUKAIOT MPOLIECCyaIbHble MPAaBOOTHOLIEHUA. Tak,
y CyJa BO3HUKAET MPaBO M O00A3aHHOCTb paccMaTpuBaTh CHOP, Y CTOPOH —

78



JIOKa3bIBaTh UCTUHY (3TO MPOLECCYATbHBIE MTOCIEICTBHS); TPEPHIBAETCS CPOK
MCKOBOM JaBHOCTH, BO3MOKHO IPHUCYKIEHUE CYMM C MOMEHTa IOJIayu UCKa
— 3T0 MaTePUAIIbHO-IIPABOBBIE MTOCIIEICTBHUS.

2. UckoBoe 3asBneHue Oynet ocrtaBieHo 6e3 apmwkenus cT.130 I'TIK.

3. B npuHATHH HCKOBOTO 3asBieHus Oynet oTkazaHo cT.129 I'TIK.

Ecnu 3asBneHne npuHATO, TO UCTEI] BIpaBe TpeboBaTh Mep oOecreueHus
UCKa — JCICTBUM, HANPABJICHHBIX HA IPUMEHEHHUE MPEAYCMOTPEHHBIX 3aKO-
HOM Me€p, FapaHTUPYIOUIMX HaJJIekKallee NCIIOJHEHUE PELICHUs cy1a B Oyay-
1ieM (KacaeTcsi UCKOB O MPUCYKICHUN).

Crarbu 133-140 I'TIK nepedeHb ncuepbIBAIOLIIUN.

Uck mMoxer ObITh oOecrieueH Ha 1000 cTtaguu mpoiecca. MOXeT ObITh
oOecrieyeH U 4acTUyHO. Tak pacrpocTpaHeHbl TpeOOBaHHS O BO3MELIECHUU
MOPAJILHOTO Bp€a, CYMMBI, IIOPOIl TPOMaJHbIE, TO3TOMY OOECIIEYEHUE UCKA
MO>KET OBITh MPOU3BEJICHO CYJ0M B pa3yMHbIX npezenax. Ansokar Pe3nuk I,
CUMTAET, YTO HEMMYILECTBEHHBI UCK HE MOKET OBbITh 00ECIEYEeH UMYILECT-
BEHHBIM apecToM. Bo3MmelleHne MopaibHOro BpeJa — 3TO CraKUBaHUE
(cmotpu crartbto «OOecreueHne UCKOB O BO3MELIEHUU MOPAJIBHOTO BPEAA»
xypHan «Poccuiickuii cyapsa», Nel 3a 98 r. ctp.51-54). TpeymnukoB M. cuu-
TaeT, YTO UCK O BO3MELIEHUU MOPAIBHOIO BpE/la — UCK O MPUCYKIAEHUH, 1O0-
TOMY MOXET ObITh oOecnieueH. ObecreueHne ueka AoMyCTUMO Kak 1o JejiaM
UMYILIECTBEHHOTO XapaKTepa, TaK U M0 JeJlaM HE UMYIIECTBEHHOr0, HO KOr/ia
0 MOCJEAHUM BO3MOKHO BO3MEILIEHHE MOPAJIBHOT'O BpEa.

Nrak, uCK — OCHOBaHHE BO30YXIEHUS IPAKJAHCKOIO Jie]a B CyAe, KOTO-
poe paccMaTpuBaeTcs MO MpaBUiiaM HCKOBOIO MPOU3BOACTBA. YepThl HCKOBO-
ro MPOU3BOACTBA — HAJIMYHUE COpa O CYyOBEKTUBHOM IpaBe, HAIMYUE MaTe-
pUAIBHO-IIPAaBOBOT0 TPeOOBaHUS — T.€. UCKA, HAJIMYUE JBYX CTOPOH C IpO-
THUBOIOJIOKHBIMH MHTEPECAMU: UCTIA U OTBETUMKA, KOTOPBIE CBSI3aHBI JIMILb
MaTepHaIbHO-IIPABOBBIM OTHOILIEHHEM.
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JIEKIIUS Ha temy:

BO3BY XKIAEHUE I'PA’KIAHCKOI'O JEJIA B CYJAE. IOCYIEBHASA
IMOATI'OTOBKA JEJIA. IPUKA3ZHOE ITPOU3BOACTBO.

JIumepamypa:

I'TIK crareu 106-112, 125-1 — 125-10, 141-143.

ITocranosnenne Ilnenyma BepxoBHoro Cymga P® Ne2 «O moaroroBke
TPpKIAHCKUX JeN K CyJeOHOMY pa3ouparenscTBy» OT 14 ampens 88 T. ¢ u3-
MEHEHUSIMH U JoIoJHeHusMu 22.12.92, 21.12.93, 26.12.95, 25.10.96 T.

[Tocranosnenne Ilnenyma BC P® Ne3 «O npumenenuun nHopm [TIK
PC®OCP npu paccMoTpeHuu el B cyjlie nepBoil nHctanuum» ot 14.04.88 r. ¢
W3MCHEHHSMU M JOIOoJIHeHuIMH 22.12.92, 21.12.93, 26.12.95, 25.10.96 T.

Bo30Oyxaenune rpakIaHcKoro neia B CyJie BO3MOXHO NMPU COOJIOJICHUN
yCIJIOBHIA: 0CO00€ yCIIOBUE — JTO CaMO OOpallleHue JIMIa B CyJ C HCKOM, Ka-
71000#, 3asBIEHUEM, 3TO JIMIIO MOXXET OBITh U TPAKJAHUHOM, U JHUIIOM 0e3
rpaXkJIaHCTBA, U opraHu3zauuii, u npokypopom ct.4 I'TIK, HO 3TOrO yCnoBus
HEJIOCTAaTOYHO.

3a cyneOHOI 3amUTON MOXET 00paTUTHCA KaXKIblid, HO CaMO 3TO MPABO
Ha 3allUTy UMEET MaTepUaIbHO-IPABOBOM M MPOLIECCYyalIbHO MPAaBOBOM ac-
nekThl. [IporeccyalibHbIi acieKT MpaBa CyJl MMPOBEPSIET B CTaIUU BO30YKIIe-
HUA JieNa, TaK KaK MPOMCXOJIUT pealiu3alys HOPM IMPOLECCYyaIbHOIo IpaBa.
[IpaBo Ha oOparieHre 3a cyJeOHON 3aUTON — COCTaBHAs 4aCTh KOHKPETHOU
polieCCyaTbHOM MPABOCTIOCOOHOCTH JIHI], KOTOphIE BO30YykaatoT Aeno. Ot-
HOCHTEIIHO TPaXKJIaH MPaBoO Ha CyACOHYIO 3aIIUTy MOXET ObITh OTPAHUYECHO
TOJIBKO (heZIepaIbHBIM 3aKOHOM., TaK, CT.28 CeMeHHOTo KOoJIeKca ONpeeIseT,
KTO MOXET NPEIbSIBUTh UCK B CyJ O MPU3HAHUM Opaka HEJACHCTBUTEIHHBIM,
eI OTPAaHUYECHUS — 3alllMTa MPaB CaMOro CYIpyTa, HE KEJIaloIIEro Ocrapu-
BaTh Opak. Jlyis opranu3aius rnpaBo Ha Cy/1eOHYIO 3alllUTy 3aBUCHUT HE TOJIBKO
OT CTaTyca IOPHIMYECKOTO JIMIA, HO U OT UX MOJIOKEHUS B MaTepUATIbHO-
MPaBOBOM OTHOILIEHHH, OT UX KOMIETEHUUU. Tak, OTAeN ONeKu — HE I0pH-
JUYECKOE JIUII0, HO OH MOXKET M 00s3aH MOJaTh UCK B CyJ B 3aIIUTY PEOCHKA.

Kpome mpaBa Ha oOpaiieHust B Cya, CyJIbs TOJKEH MPOBEPUTH, COOII0IEH
JIY TIOPSAJIOK 0OpaIleHus B Cy/I.

DTOT NOPSAJOK 3aKITI0UYAETCs B COOJIIOJCHUU YCIOBHUM (MX €Ill€ Ha3bIBAIOT
MPEANOCHUIKH):

a) coOJII0ICHUE TIPABUJI TTOIBEJOMCTBECHHOCTH;

0) coOIro/IeHrEe MPaBHUII TIOJICYTHOCTH;

B) JICECITIOCOOHOCThH 3asABUTES, UCTIIA;

) Hajexanie oopMICHHBIC TIOTHOMOYMS MPEACTABUTENS JUIsl BEJCHUS
nena, 3aMeTy, YTO y MPEICTABUTENS] MOXET ObITh MOJHOMOYHE TOJIBKO Ha
NpeabsBICHUE — NTOAAa4y UCKa B CY/;
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1) HaJIexKaiee opopMIIeHUE 3asBICHUS (TOJBKO MUCHbMEHHO);
€) oruiaTa TOCIOIUTHHEI.

Bo30yxaeHue rpaxxaaHCKOro Jiejga B CyJ€ — CAaMOCTOSITENbHAsl CTaThs
IPaKJAHCKOIO Ipoliecca, AeJI0 BO30YKIAeTCsl IPUHIATHEM CYIbEl 3asBIICHUS
K CBOEMY Npou3BOACTBY. Llenb gaHHOW cTaguu — BO30YXAEHHE CyAeOHOU
3alUThI, OCYLIECTBIISIEMON 1O mpoueccyanbHoi (opme. Cyabs BBIHOCUT I10
KaXJI0My IPHUHATOMY M COOTBETCTBEHHO BO30YKIEHHOMY 3asBJICHHIO OTpe-
JIEJIEHHE, C ’TOTO MOMEHTA JIEJI0 HAaXOIUTCS B IPOU3BOJCTBE Cy/1a.

[ToaroToBka nena K cyaeOHOMY pa30uparesnbCTBYy — 3TO BTOpasi, Clie-
Jyromiast 3a BO30y>KJI€HUEM JieNa, CTaaus mpoLecca.

[lenp maHHOM cTagnM — MOArOTOBKA YCJIOBHM ISl YCHEIIHOTO W Ipa-
BUJIBHOTO Pa3pelleHtsl CIIopa, 3asBICHHUS, KaJ00Bbl, )KEJIaTEIbHO B IIEPBOM K€
3acelaHuu, JIMOO yperyjaupoBaHue KOH(MIMKTa CTOPOH JI0 CyAeOHOro pa3ou-
paTesbCTBa.

JlanHas ctaaust Heo0xoauMma, o0s3aTeNIbHA, OHA BBIMOJIHSAET BO3JI0KEHHbBIE
Ha Hee 3akoHOM cT.141 I'TIK 3agaun. A ycremHoe BBIITOJHEHUE 3THUX 3a]ad
— 3aJI0I KAYECTBEHHOT'0 Cy/1I€0HOr0 pa3oUpaTeabCTBa.

JlaHHas cTagusi MPOXOAUT B OCHOBHOM YCTHO, C MOMEHTA BBIHECEHUS OIl-
peaeneHusl 0 MPUHATUM 3asBICHHUS OHA HAUYMHACTCS W MPOJOJDKACTCS HEMO-
CPEACTBEHHO N0 CyaeOHOro pa3zdouparenbcTBa, XOTs 3akoH 4.3 c1.142 T'TIK
BBIJICJISIET, YTO CYJbs, MPU3HAB JI€JO0 MOATOTOBICHHBIM, BEIHOCUT OTpezese-
HUE O Ha3HAYEHUHU €ro K pa30dMpaTenbCTBY B Cy1eO0HOM 3acenanuu. Tak, eciu
CyJIOM OBLJIO HaIlpaBJIEHO CyAeOHOE MOPYUYEHHE, TO OHO, KaK MPaBUJIO, U Oy-
JIET BBIMOJHEHO KO JHIO CYJ€0HOTO pa30UpaTesibCTBa, a BOT ONPENEICHUE O
JHE CyAeOHOro pa3zduparenbcTBa OyAeT mocTaHoBieHO paHee. Kpome Toro,
ycedeHHas (opMa AaHHOUM cTaauu npolecca, (PaKTUYECKH OCYIIECTBISETCS B
nepepbIBax MEXIy CyAeOHBIMH 3aceJaHUsIMH, TaK KaK MPUYHHBI UX OTIIOXKe-
HUSI B OCHOBHOM — T€ € 00CTOSTENbCTBA, KOTOPHIE HEOOXOIMMO BBISICHUTH
B XO/JI€ OJATOTOBKH JIEJa.

Bo3MOXHO oOcCylecTBIEHUE 3a/ay JaHHOW CTaJuU, COBEPIICHHE JIEUCT-
BUI, KOTOpPBIE TPOBOJUT CY/bsl IPU MOJTOTOBKE JieNa K Cy/1Ie0HOMY pa3oupa-
TEIbCTBY M NPHU KAaCCAlMOHHOM O00’KajOoBaHUM, IPH BO3BpALICHUM Jejia Ha
HOBOE PACCMOTPEHUE, TOCIIE OTMEHBI PEIICHHS IEPBON MHCTAHITHH.

B naHHON MHCTaHIMM CyJbsS M YYAaCTHUKH INPOLECCA B3aUMOIECHCTBYIOT.
[Ipu 5TOM y4aCTHHKH TPOIECCa COCTOSAT U3 ABYX TPYIIIL: JIUIA, YIACTBYIOIINE
B JIeJie, U JIMLA, COACHCTBYIONIME MPaBOCyIMi0. Kpyr yHacCTHUKOB 3aBHCHUT OT
KaTEeropuu JeNa, OT 10Ka3aTelIbCTB, OT CTOPOH.

Cama crtaausi 00SI3bIBAaET CYAbIO COJAEHCTBOBATH CTOPOHAM B PEATLHOM
ocyuiecTBiieHun uMu cBoux npas n.4 Ilocranosnenus [lnenyma BC PO «O
TMOATOTOBKE IPAXIAHCKUX Je K CyAeOHOMY pa3GupaTenbcTBy» . KoHKper-

' 3ech u gasee Tekcet [oCTaHOBICHUS HE IPUBOIUTCS, TAK KaK B 9TOM HET HEOOXOIUMO-
CTH , HO JIEKTOPOM OYJIeT OIJIalleH, CTyA€HThl MOTYT O3HAKOMHUTBCSA U CAMOCTOSITEIIBHO,
nanHoe IloctaHoBiieHHEe — XOpolIee MOACIOPhE I U3YUYEHUS 3TOU TEMBI.
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HbIE€ JIEWCTBHSI, KOTOPBIE MPOXOAAT B JAHHOM CTAaJMU 3aBUCAT OT YKa3aHHBIX
paHee OOCTOSITENIbCTB, a TAKKE OT CIAEAYIOIIMX 00CTOSATEIBCTB!

- OT OCYIIECTBJICHHS B3aUMHBIX IPETEH3HI

- OT HEOOXOJMMOCTH HalpaBIICHUS CYAEOHBIX OPYUYECHUH,

- KCTpeOOBAaHMS 10KA3ATENbCTB OT APYTUX JIUL U T.JI.

Cratpsa yactb.l cr.142 I'TIK. 3aKOH HE MOXKET NEPEUUCIUTH BCE JCUCT-
BUsI, KOTOpBIe OyJeT MPOU3BOANTH Cy/Absl B JaHHOM CTaauu, TaK KakKk 3TO He-
BO3MOXHO. Ho Te nelicTBUs, KOTOpbIE CyJbsi COOMpaeTcs caenarb, OH yKa3bl-
BaeT B ONPEJEICHUHN O NOATOTOBKE JieNa K Cy1eOHOMY pa3OupaTesbCTBy, pU
TOM IO MEpe HEOOXOAMMOCTH MOXET IMPOU3BECTH U JEUCTBUS, KOTOPHIE B
HEM He yka3zaHsl (1.3 ykazanHoro [loctaHoBieHus).

Bce noaroroButenbHble JEHCTBUS MOXKHO Pa3JI€AUTh Ha TPYIIIbL:

1. /[lelicTBus 1O yperyJaupOBaHUIO CIIOPA U MPEKPALLIECHUIO JI€]a B CyIE
n.1,2,4 cr.142 u ct.143 TTIK.

2. Omnpenenenue i, ydacTByromux B gene m.3, 6, 5 cr.142 T'TIK,
TaK)K€ pPeIIaeTcs BONPOC 00 y4acTuu B A€l MPOKypopa.

3. JlelicTBUs IO COXpaHEHUIO U COOpY JoKazaTenbCcTB 1.7, 8, 9,10.

4. Tlpunumaer Mepbl MO 00ECIEUEHUIO UCKa — (PAKTUUECKHU ITO JeH-
CTBUE IPOU3BOAMT CYbsl B CTAANHN BO30YKIEHUS IPAKIAHCKOIO JIea B Cy/Je€.

Oco00 Xxo4eTcss OTMETUTh JEHCTBHUE CYAbH IO 3aMEHE HEHaJyIeKallen
CTOPOHBI.

Ecnu cropoHa HeHajuiexkaniasi, CyJbs HE MOKET OTKAa3blBaTh B MPUHATUU
3asIBJICHUS, @ €CIIM 3asIBICHHE MPUHATO, CTO CTAAUs 10CYN€OHOM MOArOTOBKH
HeoOxoauma. Henauexkamas CTOpoHa o0J1afjaeT MpOLECCyalbHO MPaBOCIIO-
COOHOCTBIO, TO €CTh BCEMH YCTAHOBJIEHHBIMH 3aKOHOM MPOLECCyabHBIMU
paBaMU U 00513aHHOCTSAMU. 3aMEHa MOXKET MPOUCXOIUTh 110 MHULIUATUBE CYy-
Ja, 10 XOJAaTaliCTBy APYrod CTOPOHBI, JaK€ CaMOro HEHaJleKalias JIMLA,
IPOKYpOpa, HO 00sA3aTeIbHO COOIIOACHHUE YCIOBHIl. JTU YCIOBHS yCTaHOB-
JIEHBI, TaK KaK ACHCTBYET NPUHLHUII JUCTIO3UTUBHOCTH.

VYcioBus 1 NOPSAOK XOPOIIO BUJIEH IO TaOJIULE-CXEME:!

3amena Henadﬂeafcamezo omeemuuKa.

Ucren cornacen Ha 3ameny HeHamie- | CY ITPOU3BOJAUT 3AMEHY
JKaIllero OTBETYMKA HEHAJIJIEZXKAIIIEI'O OTBET-
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YUKA.

HUCTEIl HE COI'JIACEH HA
3AMEHY HEHAJUVIEXKAIIEI'O
OTBETYHKA.

CYA IIPUBJIEKAET HAJIJIE-
KAHIEI'O OTBETYUKA B KA-
YECTBE BTOPOI'O OTBETYH-

KA, BOBHUKAET COYYACTHE.

3amena HeHaonexcauezo ucmuda.

Henamnexxammit ucren

Hannexxammit ucrelr.

Ilocnencraus.

He cornacen Ha cBOIO
3aMEHY.

CoraceH BCTyIUTh B
porecc.

Hamnexxammit ucrenn
BCTYMAeT B MPOIIECC B
KadecTBe 3-ro JIMIA C
CaMOCTOSITEIbHBIMU
TpeOOBAHUSIMHU.

He cornacen Ha cBOIO
3aMEHY.

He cornacen Bctynutsh B
nporecc.

Cyn paccMmaTpuBaeT je-
JIO COTJIaCHO 3asiBJIe-
HUIO.

CorJjiaced Ha CBOIO 3a-
MEHY.

CoraceH BCTyIUTH B
porecc.

Cy 1 BBIHOCHUT OIpe/ie-
JIEHHE O 3aMEHE UCTIIA.

CorJjiaced Ha CBOIO 3a-
MEHY.

He cornacen Bctynutsh B
nporuecc.

Cy 1 BBIHOCHUT OIlpe/ie-

JIEHHWE O MPEKpaIlCHUN

JieJia B CBSI3U C OTKa30M
OT HMCKa.

Henaonesicawas cmopona — nuuo, B OTHOIIEHHH KOTOPOTO 1O MaTepua-
JaM JieJla W COTJIaCHO MAaTepUAIbHO-IIPABOr0 OTHOIIEHUIO HCKIIOYAETCS
MPEANOI0KEHNE, YTO 3Ta CTOPOHA SIBISIETCS CyOBEKTOM CIIOPHOTO MPaBOOT-
HomieHusi. CJIOBO MpeNroiaraeTcsi He MPOCTO TakK, MOPOM Cpa3y BbIACHUTD,
KTO HaJUJIeXallass CTOPOHA HE NPEACTaBISIETCS BO3MOXKHBIM, TOTrAAa CyI B
JaJIbHENIIEM MOKET IPOU3BECTH 3aMEHY HEHAJICKAIIEH CTOPOHBI.
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Haoneorcawas cmopona — 3710 Ta, KOTOpas NPEANOI0KUTEIBHO U SBIIS-
eTcsl CyOBEKTOM CIIOPHOT'O OTHOLUEHUSI.

B nurepatype, npeasiarator 0CBOOOJIUTH CyJ OT 3aMEHbl HEHaJIeKallen
CTOPOHBI, TaK KaK B TPaXJAAHCKOM IIpaBe ACHCTBYET NPUHLIUI JUCIIO3UTUBHO-
CTH, pPaBHOIIPABUsI CTOPOH, COCTA3ATEIBHOCTH. DTO MHEHHE OCHOBAHO Ha TOM,
YTO M 3aKOHOJATENb yIIEJ OT MPHUHIMIA, TEHCTBYIOIIErO0 paHee — HHHIIMA-
TuBa cyaa. OHaKo, CaeayeT MOMHUTH U 00 SKOHOMHHU CyIOTPOU3BOACTBA.

B craguu moArotoBku aena MOTyT OBITh BBISICHEHBI OOCTOATEIHCTBA, KO-
TOpBIE SIBJISIOTCS OCHOBAHMEM IPEKpPALICHUS JieJa WM OCTaHOBJICHUS 3asiB-
nenus 6e3 paccmorpenus (ct.143, 219, n.1-4 c1.221 I'TIK) — 3TN 006CTOS-
TEIbCTBA MOIJIA CYLIECTBOBAaTh U HA MOMEHT I10JIaYy UCKa, 1 HA MOMEHT BO3-
OyXIAEeHHS IPaKJAHCKOIO MPOU3BOJICTBA — TOTJA CYyJl OUIMOOYHO IPHUHSII Ta-
KO€ JIeJI0, @ MOIJjla U BO3HUKHYTH I1OCJE MOJa4H, U BO30YKIEHUS JeNa, OMIHO0-
KU CYJIbM B IPUHSATHH 3asBJICHUS HE ObUIO, HO U JAJIbHEUIINI MPOLIECC HE pa-
3YMEH U HE I11eJIecO00pa3eH.

OpnHako, MpeKkpanieHo Jel10 MOXKET ObITh B JAHHOM CTaauu, eciii COOJI0-
JAIOTCS YCIIOBUS: CTOPOHBI HE BO3PAXKAIOT, YTOOBI J1€J0 OBLIO MPEKpaAIIEHO
WIN OCTAHOBJIEHO 0€3 PacCMOTPEHUs, UM pa3bICHEHbI IMOCIEICTBHS 3THX
poLEeCcCyalbHbIX JEHCTBUIA, OHU MPEICTABUIN MHUCbMEHHBIE 3asBICHUS JTUO0
pacnucalich B MPOTOKOJIE OTAEIBHOIO MPOLECCYaIbHOIO JEUCTBHS, KOIJa
3TO 3aBHCHUT OT MX BOJIM — OTKa3 OT MCKa, MUPOBOE COIJIAIIEHUE, 110 IPYTUM
ocHOBaHusAM 11.1-4 c1.221, n.1, 2, 3, 7, 8 c1.219 I'TIK cocraBnenne npoTokoia
Ao 3asBieHUs HE TpeOyeTcsi, HO TpeOyeTcs Halu4yue B JIeJe COOTBETCT-
BYIOIIMX (pakTam 0OCTOSTENbCTB. B 1000M ciydae cyn BRIHOCUT ompejesie-
HUE, KOTOPOE MOXKET ObITh 00KaJI0BAHO, TAK KaK MPEMATCTBHE B AAJIbHEUILIEM
X0JIe Aena.

Korzaa neno rotoBo K ciyllaHuio, Cy/absl Ha3HA4YaeT AaTy U BpeMmsl cyael-
HOT'O 3aC€JaHusl, MECTO €ro MPOBEACHHUS.

«IIpucrynas K cyneOHOMY pa3OupaTesbCTBY, HAJUIEKUT YCTAHOBUTH, U3-
BELIEHBI JIM HESBUBIIMECS JIMLIA O BPEMEHU U MECTE CyJeOHOro 3aceqaHus ¢
coOmoieHneM TpeOoBanuid 3akoHa...» [loctanoBnenue [lnenyma BC PD Ne3
«O npumenennn HopM ['TIK PCOCP npu paccmoTpeHun nen B CyAe NeEpBOR
WHCTaHLUN.

ITouemy 3710 BaxxHO? He mpuiuin, 310 UX pereHue.

Hssewenue yuacmnuxog npoyecca — 310 00513aHHOCTh cyja. OcyniecTs-
JsieTCs MyTeM HampaBiieHUs: moBecTok. Cojepkanue cy1e0HON MOBECTKHU pe-
rynupyer 3akoH cTr.107 I'TIK. JleficTByeT 0cOObIi MOPSOOK WX BpPYUEHHUS
cT.108-109 I'TIK.

Kpome moBecTok cya MOKET HalpaBisTh W3BELIEHUS — 3TO OOBIYHO HA
IPUEM y Cylbe€, TeJErpaMMbl, TeIe(hOHOrpaMMbl — 3TO JUISI IEPEBOIYUKOB,
AKCHEPTOB, paOOTHUKOB OpraHu3alnuii — B 0CHOBHOM. Ho B cBsi3u ¢ ¢uHaH-
COBBIMHU TPYJIHOCTSMH MHOTJA CTOpOHA OepeT Ha ceOsi OpeMs U3BEUICHUS U
HaIpaBJISIET TeJErpaMMy OT UIMEHH CyJia 32 CBOM CUET.
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IToBecTka MoxeT U He ObITh BpyueHHO. Ilo nmpuunmHe oTkaza B mosyde-
Hun ct.110 I'TIK, nepemensr agpeca cr.11 u 112 I'TIK, mocnencreus perina-
MEHTHUPYET 3aKOH.

W3Benienue y4acTHUKOB Mpolecca Tak MOAPOOHO PEerJaMeHTHPOBAHO 3a-
KOHOM, TaK KaK 3TO YCJIOBHE pacCMOTpPEHMs Jiesia B cyAeOHOM 3acenanun. Ha-
3HAYEHUE [IeNa, OTIPaBICHUE MOBECTOK JOJKHO MPOU3BOJIUTHCA C TaKUM
pacdeTroM, 4TOObl YYACTHUKH MPOLECCA MOTJIM O3HAKOMUTHCS U C MPEICTaB-
JIEHHBIMH JOKyMEHTaMH (Bellb UM MOKET OBbITh OTIIpaBJj€HAa HE OJIHA MIOBECT-
Ka, a €le KOIMS MUCKOBOIO 3asiBJICHUS, KOMUS KaJ00bl, 3asBJICHUS, €CIIU OT-
BETYMK HE y4acTBOBAJ B CTAaJuU AOCYACOHON MOATOTOBKHU J€J1a) U MOATOTO-
BUTBHCA B JIETY, MOKET JJaXKe HAHATh aJIBOKaTa, CBOEBPEMEHHO SIBUTHCSI B CY/I.

OTtaenbHO 3amedy, YTO JIJaHHAas CTaaus Mpouecca TpeOyeT MHOIO BpeMe-
HU, a, YUYUTBIBas Harpy3Ky cyJei, 3Ta paboTa OCyIIECTBISAECTCA B 4achl MpUE-
Ma, TO €CTh BO BpeMsl IPUEMa HOBBIX 3asBJICHUI, HA 3TH K€ Yachl BbI3bIBAIOT-
Cs M CTOPOHBI I IpoBeneHus codecenoBanus. [logpoOHO 00 3TOM cTaThs
«IIpueM rpaxaa u gocyaeOHas MOArOTOBKA A€ WK MPeJBapUTEIBHOE pac-
cMoTpenue aem» aprop Jnopauesa O.H., HareyataHa B OHOM M3 JKYpPHAaJIOB
NI «¥Opucr».

Wtak, Bam yKe U3BECTHO, YTO T'PAXKJTAHCKHUE J€JIa Pa3IMYHbI 10 KATETOPHU-
SIM, 110 KPYT'y YYaCTHUKOB, IO (adyJe nemna, o CI0KHOCTH JT0KA3bIBaHUS.

Te nena, KOTOpble HE MPEACTABISIOT COO0M 0COOOM CIOXKHOCTH IO JT0Ka-
3aTeIbCTBAM, JOKA3aTeIbCTBA OJHO3HAYHBI U MOTYT OBITh IIPE/ICTABIICHBI 3as1-
BUTEJIEM, HE TPEOYIOT JalbHEMIIEH MPOBEPKHU, MOTYT OBITh PACCMOTPEHBI 110
ocoboil mpouenype, HazpiBaeMoil «CyneOHbiii npukaszy». CyneOHbI NMpuKa3
BBIJICJTIEH B OTIEIbHBIN MHCTUTYT: «lIpukasnoe nmpousBoacTeo». [lencTByer ¢
HOs10ps 1995 roga. Ho ewe B nopeBomonronHoi Poccun Oblia n3BecTHa Ta-
Kas cyAeOHas mpoueaypa, Takxke Obuta oHa npexycmorpena u I'TIK 1923 r.

Henb manHO# (POpMBI 3aIIUTHI, OCYIIECTBISIEMON CyI0M (MIpUKa3 BbIAACT-
csl cyaped U 3TO (popMa MPaABOCYAMS) — pa3pelICHUE CIopa O MpaBe B yIpo-
IICHHOM TNOpsAAKe. B oTiuuMe OT BbIaYu HUCIOIHUTENIBHOW HAANUCH, MPU
NPUKA3HOM IPOM3BOJICTBE 3AIUIIAIOTCSA HE TOJIBKO MHTEPECHI 3asBUTENS, KO-
TOPBIN SIBJISIETCA KPEIUTOPOM, HO M MHTEPECHl JIOJDKHHUKA (OTBETUMKA), TaK
KaK €My CTaHOBUTCS U3BECTHO O TOM, YTO B3bICKATENh (KPEAUTOP) BO3OYkKIa-
€T MPUKAa3HOE MPOU3BOJACTBO, CIIEIOBATENBHO, OH MOYKET MPEICTABUTh CBOU
Bo3paxkeHus. M Torga crop Oyzer paccMaTpuBaThes O OOBIYHON MpoLEaype
— B ICKOBOM MOPSIKE.

Cyabu B 1999 r. BbiHecan 1322,5 teic. CyneOHBIX NpPHUKa30B, YTO Ha
24,3% wmensblie, yem B 1998 r., ormeneno xe B 1999 r. 6buio 84441 nmpukas
(Cratuctuka, xypHan «poccuiickas roctuuusi» Ne7 3a 2000 r. ctp.59).

‘Iepm bl NPUKA3HO20 np0u3600cm6a:

1. Hpm<a3Hoe IMPpOU3BOACTBO IOKYMCHTAJIBHOC.
2. B paMKax, OIMpPCACIICHHBIX 3aKOHOM.
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3. YmpomenHas popma Cy10nporu3BOICTBA.
4. 3aBUCHT OT BOJHU CTOPOH.

3asBuTenb (eciiv npuka3 0yneT BbIHECEH, UMEHYETCSl B3bICKATENb) MOJAET
B CyJ 0 OOIIMM IpaBWiIaM MOJCYJIHOCTH 3asBJICHHE O BblJaue CyneOHOTO
IpHUKa3a, 3as4BJICHUE JOJDKHO OTBEYaTh TpeOoBaHUAM CT.125-4, ObITh Oruaue-
HO rocnoumuHoil — 50% oT cyMMbl, eciii Obl OBLIIO MOJAHO UCKOBOE 3asBIIE-
HHE, a 10 JbI'OTHBIM JeJIaM He oruraunBaercs cT.125-5 I'K.

Ecnu 3asBnenue He orBeuaer TpeboBaHusiM cT.125-4 u ct.125-5, 125-2,
TO Cy/bsl BBIHOCUT OIIpe/esieHne 00 0TKa3e B NPUHATUU 3asBICHUS (KaK BU-
HO cT.130 I'TIK He neicTByeT, YTO CUUTAIO PAa3yMHO, MOJIPOOHO MOXKHO MPO-
yecTb 00 3ToM «O coBepuieHcTBOBaHMU HOpM ['TIK», sxypHan «ApOutpax-
HBI 1 rpaxkaanckuii mporece» Nel u Ne4 3a 1999 r., aprop uopauesa O.H.).

OnHrM U3 OCHOBAaHMM K OTKa3y B IPUHSATUH 3asBJICHUS O BbIIAYE NPHUKA3a
aBisieTcst kareropust TpeboBanuid cr.125-5 I'TIK, 3TOT mepedyeHb ucyepribl-
Baroluii. HeoOX0aMMO y4HTBIBaTh, UTO MO B3BICKAHUM KaK IOCIEICTBHS HE-
JNEUCTBUTENBHOCTH CIEIKH, IPU3HAHUSA €€ HEACHCTBUTEIBHON — JICHEKHBIC
CYMMBI TOX€E MOTYT B3bICKAaHBI, HO 3TO YK€ TOJIBKO B UCKOBOM nopsiake. Taxk,
HE MOXET ObITh CYJ€OHBIM MPUKA30M PACTOPTHYT JOIOBOP U B3BICKAHA HEYC-
Toiika. To, 4TO HE MOXET OBITh PACCMOTPEHO B MOPSJIKE MPUKA3HOTO MPOU3-
BOJICTBA, MOKET OBITb PACCMOTPEHO B UCKOBOM, a TO, YTO MOET OBITh pac-
CMOTPEHO B NMPUKA3HOM NOPAJIKE, MOKET ObITh, @ UHOT/IA TOJIBKO TaK U JIOJIK-
HO, PACCMOTPEHO B MCKOBOM. Tak, aJTMMEHTHI B IPUKA3HOM IOPSAKE MOYKHO
B3bICKMBATh, TOJIBKO €CIM HET 3aMHTEPECOBAHHBIX JIMI, HE TpeOyeTcs ycra-
HAaBJINBATh TBEP/BIN pa3Mep CyMMBI.

Ecnu cynps npuHUMAaeT 3asBJIEHHE O Bblaue CyJeOHOro MpukKasa, TO HU-
KAKOTO ONPENEIICHNUS] HE BBIHOCHUTCS, & KOIWS 3asBICHUS C KONWAMH, MPEJ-
CTaBJICHHBIMH B3bICKaTEJIEM (3asBUTENEM) IOKYMEHTOB, HAIIPABJISETCS J1OJIK-
HUKY, B TPEXTHEBHBIN CPOK, U €My IPEAOCTABISAETCS BO3MOKHOCTD B TEUEHUE
20 nmHelt st OTBETA Ha 3asBIICHHOE TpPeOOBaHMUE.

,Zla.rlee 6O3MOJIICHO mpu eapuanma:

1. Cynpst oTKaXeT B BbIJaye IpHUKas3a, €CIM YCMATPUBAETCA HAIUYUE
copa O TMpaBe, KOTOPbIA HEBO3MOXKHO pa3pelluTb Ha OCHOBAaHUU
IIPEACTABIECHHBIX JOKYMEHTOB I1.2 4.2 ¢T.125-8 T'TIK.

2. EcnM TOMKHUK HE COTJIACEH C 3asiBJIEHUEM B3bIcKarend I.1 4.2 cT.125
I'TIK, 3TO 0dopmitseTcs onpeaeaeHueM, KOTOPOe MOKET OBITh 00KAJIOBAHO, U
€cJIi He OyJIeT OTMEHEHO, TO 3asBUTEIb MOKET 0OPAaTUTHCA B CYJ C HCKOM.
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3. Cynabst BblA@eT CyJeOHBIN MpHKa3, Bbllaya MpUKa3a — €AUHOJIMYHOE
nerctBue cyapu 4.1 ¢1.125-8 mu.2 cr.125-7 I'TIK.

[Tpuka3 Beimaercs no ¢opme ct.125-9 I'TIK. OH umeeT cuily HCIOIHU-
TEJIBHOIO TOKYMEHTA, U HEITOCPEJICTBEHHO OH IMPEACTABIIACTCS JUIsl UCIIOTHE-
HUSL.

CyneOHbliil IprKa3 Kak UCIOJHUTEIbHBIA JOKYMEHT NPEIbSABISAETCS K UC-
noJiHeHuto 1o ucredeHun 10 aueil. To ecTh yxke Ha 11 qeHb OH MOXKET OBITh
UCIIOJIHEH. Y JIOJDKHHKA KE MPaBO MPOCUTH CYJbI0 OTMEHUTH CYJE€OHBIA MpHU-
Ka3, KOTOPBIM OH MOKET BOCIOJIb30BaThCs B TeueHue 20 nuen. Hamumo kour-
JU3US HOPM.

Cyzapst MOKET OTMEHHUTH IPHUKaA3 M0 (POpMaIbHOMY OCHOBAHHMIO — €CIIU
OH 00OCHYET, YTO HE MMEJT BO3MOXHOCTH B TeueHue 20 JHeH 3asiBUTh O CBO-
UX BO3PAKEHUAX NPOTUB TPEOOBAHMS B3bICKATENS MO YBAXKUTEIBHONW MPUYU-
He. 3aKOH HE YKa3bIBA€T MX, HO CIEIYET UCXOAUTh M3 o0UIMX: O0JE€3Hb, KO-
MaHJMPOBKA, HEMOJYYEHHUE U3BEIICHUS U T.[.

Cyzapst Takke €IMHOJIMYHO PACCMATPUBAET BOMPOC MO 3aSIBJICHUIO JIOJIK-
HUKa 00 oTMeHe cyJeOHoro npukasa. OnpeaeneHue 00 0Tka3e B OTMEHE MPU-
Ka3a o0xkanyercsl B KaccallMOHHOM mopsiike. Eciau ke cyq oTMeHser cyne0-
HBII TpUKa3, TO 3asBUTENb (B3bICKATENb) BIpaBe Mojath UcK. KaccarmonHas
MHCTaHIMSI pacCMaTpUBAET ajno0y Ha ONpeleseHUue Cyabh 00 OTKa3e B OT-
MeHe cy1eOHOro MpuKasa, He PoBepsET CyTh npukasa. [Ipuka3 moxer 00xa-
JIOBaTh B MOPSAKE HAA30pa, 3TO MOXKET CIENATh KAK B3bICKATElNb, TaK U JOJIK-
HUK, IPOKYPOP.

(Kparkas xapakrepuctuka cyaeOHoro npukasa gasa B jekuuu: «llocra-
HOBJICHUSI CyJla IEPBOM MHCTAHLIMM).

Wrak, npukazHoe MpPOU3BOACTBO — ATO YIPOILEHHAs (opMa rpaxkiaH-
CKOI'O CYyAOIPOM3BOJCTBA, BBITEKAIOIIAs M3 HMCKOBOIO CYJIONPOM3BOJICTBA,
BO3MOXHAasl MO CTPOTO OMNPEJEICHHBIM 3aKOHOM KaTEropusiM MaTepUalbHO-
IPABOBBIX OTHOIIECHHM, OCYIIECTBIIsIEMas CyAbEl €IUHOJNYHO, 0€3 BHI30BA
CTOPOH U BEIEHUS MPOTOKOJIA CYJEOHOr0 3ace/laHus, 3aBEPIIALOIIAsICS BbIHE-
CEHUEM CYJIeOHOro MpuKas3a, MMEIUIEro CHIIy CyJeOHOro PEIIeHHs] U UCIIOJI-
HUTEJIBHOTO JTOKYMEHTA, CTOPOHAMH SIBJISIFOTCSI B3bICKATENb M JOJDKHUK, Ope-
Msl JIOKa3bIBaHUS MMyTEM MPEIOCTABICHHS MUCbMEHHBIX JOKA3aTEIbCTB, KOTO-
pble OECCIOPHO JIEKUT Ha B3bICKATEIE, MMEHYEMOM B MOMEHT MOJA4M 3asiB-
JICHUS 3aIBUTEIIEM.
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