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§ 1. IIpeamMeT n MeTO CEMEIHOrO NMpaBa

1.1. IIpenmer cemeiinoro npasa. CeMeliHOE MPaBO KaK OTPACib
npaBa XapakTepusyeTcsl ocoObIM MpPeIMETOM W METOAOM IMPaBOBO-
0 peryjivMpoBaHUs.

B npaBoBeaeHUM MOO npedmemom npaso8oeo pecyauposanus
MPUHATO TTOHUMATh COBOKYITHOCTh €OMHBIX MO CBOE CYIIHOCTH 00-
ILIECTBEHHBIX OTHOLLIEHUI, KOTOpPbIE PETYJIUPYIOTCS HOpMaMU JaH-
Ho#i oTpaciu mpasa. IIpeameT MpaBoBOrO peryavMpoBaHUsSI OTBeYaeT
Ha BOIpPOC, YTO PEryjaudpyeT, Ha 4TO BO3ACWCTBYET Ta WM HHas
oTpacib npaBa. B cBSI3M ¢ 3TMM aHalMU3 MpeaMeTa ceMelHO-TIpaBo-
BOTO PEryJIMpOBaHUSI JOJDKEH BKJIIOUYATh, BO-TIEPBBIX, PACKPBLITHE
cylllecTBa M HauOoJjiee BaKHBIX OCOOEHHOCTEN OOIIECTBEHHBLIX OTHO-
LIeHW, 00pa3yrollX B CBOS COBOKYITHOCTM JAHHBINA MpeaMeT, U,
BO-BTOPbIX, OOILYI0 XapaKTepPUCTUKY YYACTHUKOB yKa3aHHBIX OTHO-
IIEHUIA.

CeMeiiHoe TIpaBO KaK OTpaciib IIpaBa pPeTyJIUpPYeT OmpenelieH-
HBI BUJ OOILLIECTBEHHBIX OTHOILLEHUI — CceMelHble OTHOLIEHUSI, KO-
TOpbl€ BO3HMKAIOT M3 (pakTa Opaka U TMPUHAIJIEXKHOCTH K CEMbE.
B ceMmeltHbIX OTHOLIGHUSIX 3aK/II0UeHa OJHA U3 BaXKHEWMIIUX CTOPOH
JKWU3HU 4YeJIoBeKa, 37eCh HaXOAAT CBOIO peau3alMIo ero CyIIeCTBEH-
Hble MHTepechl. B TO ke BpeMsl U ceMbsl BJIMSIET Ha XXU3Hb OOIle-
CTBa, TaK KaK WUrpaeT peliarolylo pojb B MPOAOKEHNUU YeJioBeYec-
KOTO pojia, B BOCITMTAHMU AETel, B CTAaHOBJIEHNM JMYHOCTU. C yye-
TOM 3HAUYMMOCTU CEMEUHBIX OTHOIIEHUM AJIS1 KaXIOro 4ejioBeKa U
o0I1IecTBa B LIEJIOM OHUM PEryJIUPYIOTCS He TOJbKO HOpMaMu Mopa-
JIM, OOBbIYAsSIMU, PEJIUTMO3HBIMU YCTAHOBJIEHUSIMU, HO U HOpMaMU
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IpaBa, o0Opa3yloIMU 000COOJIEHHYIO cepy 3aKOHOAATe/bCTBa —
ceMeifHoe 3aKOHOAaTebcTBO. [IpaBoBOe peryinpoBaHUE CEeMEMHBIX
OTHOIIIEHMIA HAIPaBJIEHO TIPEXIE BCETO Ha OXpaHy IpaB M MHTepe-
COB WJICHOB CeMbM, Ha (DOpMHpOBAHME MeXKAYy HUMH OTHOIICHUH,
MOCTPOEHHBIX Ha YYBCTBaX B3aMMHON JIOOBU U YBaXK€HMSsI, B3aMO-
IIOMOILIM Y OTBETCTBEHHOCTU APYT IEpel APYIrOM, Ha CO3IaHWE B
CeMbe HEOOXOOMMBIX YCJIOBUI IJISI BOCITUTAHMS JCTEMA.

COBpeMeHHaH CEMbA ABJIACTCA PEIYJIbTATOM MHOI'OBEKOBOI'O
MCTOPUYECKOTO PA3BUTUS PA3HOIUJIAHOBBIX OTHOILIEHUM, CBSI3aHHBIX
¢ OpakoM 1 ceMbeil. B commonornyeckoM CMBICTIE IO CEMbEil TIOHM-
MaeTcsl «OCHOBaHHasl Ha Opake WJIM KPOBHOM POJICTBE Majiasi TpyIl-
Ma, YWICHBI KOTOPOM CBS3aHBI MEXIY COOOI OOIIHOCTBHIO 61>1Ta,l B3a-
MMHOU IMOMOLIbIO, MOPAJIbHOM M IIPaBOBOU OTBETCTBCHHOCTLIO» WJIN
«TpyIIa JIIoIei, COCTOsIIIAsI M3 MyXa, XXeHbI, IeTeil U IPYTUxX OJIn3-
KUX POICTBEHHUKOB, XXMUBYIINX BMecTe» . COBMECTHOE MPOKMBAHUE
JIMI] 1 HAJIMYUE Y HUX B3aMMHBIX IIpaB U 00g3aHHOCTEN IIpU3HAaIT-
Cd TJIaBHBIMU IIpU3HAKaMMU CEMbU U B TCOPHU CEMENHOro IpaBa.

B cBs3u ¢ orcyrctBueM B CemeiiHoMm komekce PD (mamee —
CK)’ onpesiesieHHsl CeMbM M Pa3INUHBIM TOJKOBAHMEM €€ TPUPOIbI
M XapaKTepHBIX YepT B psie OTpacieil mpasa (rpakIaHCKOM, XKU-
JIMIIIHOM, TPYJIOBOM IIpaBe, TIPaBe COIMAIBHOTO 00eCTIeYeHNsT) Mpei-
JaraeMble B Hay4HOH JIUTepaType OMpenesieHUs] CeMbU He Bcernma
OHO3HAYHBI. B 10pEBOTIOIIMOHHOM CEMEHOM TpaBe CeMbsl, Halpu-
Mep, paccMaTpuBaIach «Kak COIO3 JIMII, CBSI3aHHBIX OpakoM, W JIWII,
OT HUX TPOUCXOASIIMX... B OCHOBE ceMbu JEeXUT (puzmMonornyec-
KUIi MOMEHT, CTpEeMJICHHE K YIOBJIETBOPEHUIO TIOJIOBOI ITOTPEOHO-
CTU. DTUM OINpenessieTcs dJIeMEHTapHbI COCTaB CeMbU, Tperoia-
ralolnil COeMMHEHNE MYXYMHBI M XKEHIIUHBI. JleTn sIBIsItoTCS ec-
TECTBEHHBIM TIOCJEACTBUEM COXHUTENbCTBA... DuU3nyeckKuit u
HpPaBCTBEHHBIN CKJIaJ CeMbU CO3/1aeTcsl ToMuMo TpaBa... KOpumou-
YeCKU 3JIeMEHT HeoOXOmMM W 1iesiecoo0pa3eH B 00J1acTh UMYILE-
CTBEHHBIX OTHOLIEHUII YWIEHOB CEMbU». DTH PACCYXIEHUS O CyLI-

" Bonbluoii aHUMKIONEANYecKuit ciosapb / IMox pen. A. M. Ipoxoposa. M.,
1997. C. 1082; Bosnbuioi sHIMKIONEANnYecKuii cinosapb / . pen. A. M. Ilpoxo-
06. M., 1991. T. 2. C. 334.

CroBapsb pycckoro si3bika / Tlon pen. A. I1. Eeeensesoir. M., 1985. T. IV. C. 76.
* Cm.: ®emepanbHBIil 3aK0OH 0oT 29 mexadpst 1995 1. Ne 222-D3 (¢ u3M. ¥ 1o,
BHECEHHBIMU (heliepalbHbIMM 3aKOHaMu OT 15 Hosiopsa 1997 r. Ne 140-dD3, or
27 wronst 1998 1. Ne 94-®3 u ot 2 ssHBaps 2000 r. Ne 32-®3). BeeneH B aeiicTBre
¢ 1 mapra 1996 r. // C3 P®D. 1996. Ne 2. Cr. 16; 1997. Ne 46. Cr. 5243; 1998.
Ne 26. Cr. 3014; 2000. Ne 2. Cr. 153.
* Hlepwenesuy I ®. Y4eOHUK PycCKOTO IpaxiaHCKoro mpasa (mo usg. 1907 r.).
M., 1995. C. 406.



§ 1. Ilpeamer u MeTox cemeitHOro mpasa

HOCTU CEMbU IOABEPrajiiCh KPUTHUKE B COBETCKOM CEMEHHOM IIpa-
Be, B yactTHoctu I. K. MarBeeBbIM, pacCMaTpUBaBIIMM CEMbIO 0O-
Jiee IHUPOKO, T. €. KaK OCHOBAaHHOE Ha Opake WM POACTBE O0beay-
HEHME JIMLI, CBSI3aHHBIX MEXY COOOW B3aMMHBIMU JIMYHBIMU U UMY-
LIECTBEHHBIMU IpaBaMU U OOS3aHHOCTSMU, B3aUMHOI MODPaIbHOM
W MaTepuaIbHOUN OOIIHOCTBIO W MOJIEPXKKOM, POXKIECHUEM U BOCIU-
TaHMEM TIOTOMCTBA, BeleHUeM oOLIero xosdiictea'. B. A. PaceHues
BBIIEJISUT IBa TIOHSITUSL CEMBU: 00Ilee (COLIMOJIOTUYECKOE) U CIELM-
anbHOE (fopuanyeckoe). B colmonornyeckoM MoHMMaHUU CeMbsl pac-
cMaTpuBajiaCh KaK «COI03 JIMII, OCHOBaHHBI Ha Opake, pOJCTBE,
NPUHATUM JETeil B CEMbIO Ha BOCIIMTAaHMUE, XapaKTepU3YIOLIUIiCs
OOIITHOCTBIO XWU3HU, WHTEPECOB, B3aMMHOI 3a00Thl». B 1opuanyec-
KOM CMBIC/IC CEMbsI OMpPENe/saeTCsI UM KaK <«Kpyr JIMLI, CBSI3aHHBIX
MnmpaBaMyd M OOSI3aHHOCTSIMHU, BBITEKAIOIIMMM M3 Opaka, pOJICTBa,
YCBHIHOBJIEHMST WIM MHOM (hOPMbI IIPUHATUS I€Tell Ha BOCIIMTAHUE U
MPU3BaHHBIMU SIIZOCO6CTBOBaTb VKPEIJICHUIO W Pa3BUTHUIO CeMeli-
HBIX OTHOILIEHMI» .

B coBpeMeHHOI OpUIMYECKON JIMTepaType TakXke He cyllie-
CTBYeT OOLUENpM3HAHHOIO omnpeneaeHus ceMbu. Tak, A. M. Heuae-
Ba yKa3bIBAaeT, UYTO «C TOUYKW 3pEHUS CEMEWHOro MpaBa CEMbs UMe-
€T CBOM OTJIMYUTENbHbIE OCOOCHHOCTH. DTO, KaK IMpPaBUIO, OOII-
HOCTb COBMECTHO TPOXUBAIOIIUX JIWL], OObEAMHEHHbIX MpaBaMUu WU
00$513aHHOCTSIMHU, IIPEAYCMOTPEHHBIMU CEMEMHBIM 3aKOHOAATEIb-
ctBom»’. T1. M. CenyrMHbIM [aeTcsl MOHSTHE CEMbU KaK OIpejie-
JIEHHOM COBOKYITHOCTM (OOIIHOCTM, TPYIIIbl) JIIOAEH, IO OOIIeMy
MpaBUJly POACTBEHHUKOB OCHOBAaHHOI Ha Opake, pOJACTBE W CBOM-
CTBE, COBMECTHOM IIPOXMBAHMU M BEICHMHU OOILEro XO3SCTBa,
00pa3yolleil ecTeCTBEHHYIO Cpeay s OJIaromoydusl €€ YIEHOB,
BOCITUTAHMS JeTeil, B3aUMOIOMOLIM, MpoaobkeHust poga’. OH xe
rnoJjiaraetT, 4ro Hazpesja HaCTOSITeIbHasT HEOOXOAUMOCTb 3aKOHO-
JATeIbHOTO 3aKPEeIJICHUS TOHSTUSI «CeMbsl», KOTOPOE HMMEJO Obl
obieorpacyieBoe 3HaueHue. OmHako M. M. KysHelioBa nogyepku-
Baet, uro orcyrctBue B CK oOllero ompenejieHus] ceMbUd HE CIIy-
yaitHocTh. [loHsITME CeMbU MMEET COLIMOJIOTMUYECKUIA, a HE MpaBoO-
BOIl XapakTep. B mpaBoBbIX aKTax IOHSATHE CEMbM CBSI3aHO C YyCTa-
HOBJICHVEM Kpyra 4WIEHOB CEMbHM, O0Opa3ylollMX €€ COCTaB, U OH
onpezensieTcs Mo-pa3HOMY B 3aBUCMMOCTU OT LieJieid TIPaBOBOIO pe-

' Cwm., Hamp.: Mameees I K. CoBerckoe cemeiiHoe mpaso. M., 1985. C. 46—48.
* Copetckoe cemeitHoe mipaso / IMox pen. B. A. Pacenyesa. M., 1982. C. 42—43.
* Heuaesa A. M. CemeitHoe mpaBo: Kypc nexuuit. M., 1998. C. 8.

* Cm.: Kommentapuit k CemeitHoMy konekcy Poccuiickoit ®@enepauuu / Ilon
obut. pen. I1. B. Kpawenunnuxosa vi I1. U. Cedyeuna. M., 1997. C. 2.
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TYJIMPOBaHMUSI B Pa3IMYHBIX OTpacisax mpasa. [losToMy BKiIOUEHUE
omnpeneacHus moHaTus «ceMbsl» B CK 1 ycTaHOBJIeHME MCYepPIIbiBa-
IOLLETO IIEPEYHs JIML, OTHOCSIIMXCS K WIEHAM CEeMbU, MOXKET IIpH-
BECTU K HapyLICHWIO MX MpaB JMOO K HEOOOCHOBAHHOMY pacllivpe-
HUIO Kpyra 4IeHOB ceMbu. J1JIs TIpaBUILHOTO MOHMMAHMS 4acTO YIIOT-
peonsieMbix B CK TepMHHOB «ceMbsl», «wieH ceMbi» M. M. Ky3HenoBa
npeiaraeT paccMaTpuBaTh CEMbIO (B IOPUIMYECKOM CMBICIE) KakK
«KpYT JIML, CBSI3aHHBLIX JUYHBIMM HEMMYIIECTBECHHLIMU M MMYIIIE-
CTBEHHBIMU TIpaBaMM U O0SI3aHHOCTSIMM, BBITEKAIOIIMMU U3 Opaka,
POICTBA, YCHIHOBJIEHMS WM MHOM (hOPMBI IIPUHSTUS IETei Ha BOC-
NUTaHUE B CEMBIO» .

PaznuuHble B3risgabl Ha IOHSATHUE CEMbU, OJHAKO, B LICJIOM
COBMNANAIOT B MPU3HAHUU €€, C OMHOM CTOPOHBI, CBOEOOPA3HBIM KOJI-
JIEKTUBOM, OCHOBAHHbIM, KaK MpPaBUJIO, Ha Opake, WIEHbI KOTOPO-
IO COBMECTHO ITPOXMBAIOT U CBSI3aHbI POACTBOM, B3aMMHBIMU IIpa-
BaMM U OOSI3aHHOCTSIMU, a C JPYIOi CTOPOHBI, KaK HEOOXOIMMOIO
(dakTopa pa3BuUTHSI LIMBWIM30BaHHOTO oOmIecTBa. CeMbsl SIBIISICTCS
HUM C YeM HE CpaBHMMbIM OOIIECTBEHHBIM OPraHU3MOM, YIOBJIETBO-
PSIOIIMM 1LIEIbIM KOMILIEKC HACYIIHBIX YEI0BEUYECKMX IIOTPEOHOC-
Teil (B POXACHUM M BOCIUTAHUU JETEH, TyXOBHOM OOILIEHUM, B3aUM-
HOI MOPaJTbHOM W MaTepUaIbHON MOIAEPKKE WICHOB CEMBH M T. I1.),
B CBSI3U C YeM IIpeAyCMaTpUBAIOTCSI OCOObIE MEPHI IO €€ IMOKPOBU-
TEJIbCTBY M 3alUTE CO CTOPOHBLI TOCYJapCTBa B ACCTBYIOLIEM 3a-
KOHOAATENbCTBE (CEMEMHOM, IpaxkaaHCKOM, YTOJIOBHOM U ap.). LleH-
HOCTb CEMbHM M €€ 0c00asi poJib B OOIIIECTBEHHOM pa3BUTUU M GOp-
MMPOBAaHUM KAXIOTO YeJIOBeKa IMPU3HAETCS] MUPOBBIM COODILIECTBOM.
Tak, B MeXAyHapoOHO-IIPAaBOBBLIX JOKYMEHTax B 00JacTu IIpaB
yeigoBeka (BceobOmas gexmapanus IpaB uyenoBeka oT 10 mexkaOps
1948 r., MexayHapoaHbIii MaKT 00 3KOHOMMYECKHUX, COLIMATbHBIX 1
KYJIBTYPHBIX TIpaBax oT 16 mekaOpst 1966 r., MexxmyHapOOHBII TaKT
O TPaXIAHCKMX U TOJUTUYECKUX IpaBaxXx OT 16 mekabps 1966 T.)
KOHCTATUPYETCS, YTO CEMbsl SIBJISIETCS €CTCCTBEHHOM M OCHOBHOIA
SIYEMKOM 00IllecTBA M MMEET MPaBO Ha 3allMTYy CO CTOPOHBI OOIlIe-
CTBa M rocyrapctBa’. XapaKTepHO, YTO JAHHblE MOJIOXEHUsS 3aK-

" KommenTapuit k CemeitHomy komexcy Poccuiickoit ®@emepauuu / OTB. pen.
HU. M. Kyzueyosa. M., 1996. C. 10.

> Cm. c1. 16 Bceobuieit aexiiapauuy npas uesnoseka ot 10 nexaGps 1948 r. (Jeii-
crByoiiee MexayHapogHoe mpaBo / Coct. FO. M. Konocos, 5. C. Kpusuuio-
6a. M., 1997. T. 2. C. 8); cr. 10 MexayHapogHOro nakra 00 3KOHOMUYECKHUX,
COLIMANIBHBIX M KYJIBTYPHBIX mpaBax or 16 gekadbps 1966 r. (Tam xe. C. 14);
cT. 23 MeXayHapogHOTo TMakTa O TIPaXIaHCKUX M TIOJUTUYECKMX TpaBax OT
16 nexa6ps 1966 r. (Tam xe. C. 29).
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peIUIeHBl B KOHCTUTYLIMOHHOM 3aKOHOJATEJbCTBE OOJBIIMHCTBA
pa3BuThix crpadH EBponbl. Tak, B Koncturyumm Urtamum ceMbst 1mo-
HMMaeTcsl KaK eCTeCTBEHHBIIi COl03, OCHOBaHHBI Ha Opake', B KoH-
ctutyiuu I'peunu, Oosnee TOro, Kak OCHOBA COXpaHEHMSI U pa3BU-
T Hauuu'. KoHcruryuueit MpnaHauyu ocobo OrOBOPEHO, YTO <«IO-
CyAapCTBO MPU3HAET CEMbIO KaK €CTECTBEHHBIN MEPBOMCTOYHUK U
OOBEOUHSIONIYI0O OCHOBY OOILIECTBA, a TakKKe HPABCTBEHHBIA WMH-
CTUTYT, 00JagaloNIMii HEOTbEMJIEMbIMU U HEOTUYYXKAAeMbIMM ITpa-
BaMM, MPEAIIECTBYIOIIMMU BCSIKOMY ITO3UTMBHOMY IPaBy U BbIC-
LMY TI0 OTHOILIEHMIO K HeMY». B 3TOli CBSI3U «TOCymnapcTBO TapaH-
TUpYET 3allUTy CEMbM, €€ OpTraHMU3alUI0 U aBTOPUTET KakK
HEeOoOXOIMMYI0 OCHOBY COLIMAJILHOTO IIOPsiAKa, HE3aMEHMMYIO IS
MPOLBETAHUSI HApOJA U TOCYIapCTBay .

Hopmbl MeXayHapomHOIro IIpaBa O CeMbE HAlUIM OTpakeHUe
W B HOBBIX KOHCTUTYLIUSIX cTpaH — ydactHull CHI. B wacTHOCTH,
ct. 38 Koncrturynmum P® mpoBosriamiaer, 4yro <«MaTepMHCTBO W
JIETCTBO, CEMbsl HAxXOAATCS IO 3alllUTOM rocymapctsa». B cr. 32
Konctutyunm Pecriyonmukm Apmenus, cr.. 48 Koncrurynum Pec-
nyoavku Mosnosa, cr. 63 Koncturyuun Pecriyonuku Y3oekucraH
YCTAHOBJICHO, YTO CEMbsl SIBJISIETCSI €CTECTBEHHOI M OCHOBHOM sleii-
KOI O0IllecTBa M MMEET MpPaBO Ha 3alllUTy CO CTOPOHBI OOIllECTBa U
rocynapctsa’. Koncruryuus Pecriyomiku Tamkukucras (cr. 33) Ha-
3bIBAET CEMbBIO OCHOBOI OOILIECTBA’.

[IpeameroM peryaumpoBaHUsI CEMEMHOIO mpaBa SIBJISIETCS He
CeMbsl KaK TakoBas, a CYIIECTBYIOIME MEXAy €€ WieHaMU OTHO-
meHus: (ceMeliHble oTHoleHus ). OOHAKO He BCe OHU IOABEPKEHBI
BO3JEHCTBUIO HOPM IIpaBa (HampuMmep: Jr000Bb, YBaXKeHUE, TICUXO-
JIOTUYECKME, TYXOBHbIC CBS3W M OPYrue B3aWMHbIC YyBCTBa CYII-
PYroB 1 JPYIMX WIEHOB ceMbu). MHOIvMe ceMmeilHble CBSI3W Haxo-
JSTCS TOI MHTEHCHUBHBIM BO3IEWCTBUMEM HPABCTBEHHBIX MPEICTaB-
JIEHU! 1 HopM Mopaiu. [Toatomy BHE cpepbl BO3AEHCTBUSI CEMEMHOIO
3aKOHOJATEIbCTBA OCTAETCs AOBOJILHO OOIIMpPHAs 00JacTb OTHO-
LIEHW MeXIy WieHaMU CEeMbM, KOTOpble, MCXOAS M3 MX CyIle-

" Cm. c1. 29 KoHcturyuuu UranbsHckoit Pecry6nuku // Konctutyuuu 3apy-
OexHBIX Tocymapcts. M., 1997. C. 249.

> Cm. cr. 21 Koncruryuuu Ipeuunu // Tam xe. C. 374.

* Crarpst 41 (. 1.1, 2) Koncruryumn Mpnanmmm // KoHCTHTYIME TocymapcTB
Esporreiickoro Coroza / Ilom pen. JI. A. Okynskosa. M., 1997. C. 351.

* Cm.: Konctutyumsi Pecriybmku Apmenusi // HoBble KOHCTUTYLMM CTpaH
CHI' u crpan bantuu. Bom. 2 / Ilox pen. 4. A. Muxanesoii. M., 1997. C. I1O;
Koncrurynust Pecriyonuku Monnosa // Tam xe. C. 320; Koucturyuus Pec-
nyonavku Y3oekucran // Tam xe. C. 460.

5 Cm.: Koncrurymust Pecnyonmuku Tamkukuctan // Tam xe. C. 406.
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CTBa, HEBO3MOXHO perlaMeHTUpPOBaTh 3akoHOM. CemeliHOe 3aKoO-
HOJIaTEJIbCTBO BBIIEJSECT U3 OOIIEH MAacChl OTHOIIECHWM, CYIIECTBY-
IOIIMX B CEMbE, TOJIbLKO T€, KOTOpBIC IMOIJIEXAaT IPaBOBOMY BO3-
JNEWCTBUIO B CUJIY MX CYILeCTBa M 0co0oi 3HaumMoctd. OHM 1 obpa-
3YIOT B CBOE€H COBOKYITHOCTM IIpEAMET CEMEMHOIO IIpaBa.

B cootBerctBuu co cT. 2 CK npedmemom peeyaupoearus ce-
MelUH020 3aKOHO0amenbcmaa SIBJISIIOTCS: YCAOBUS U TIOPSIIOK BCTYII-
JIeHUs1 B Opak, TpeKpalleHus Opaka M IMpU3HAHUS ero HelelCTBU-
TEJIbHbIM, JIMYHBbIE HEUMYILCCTBEHHbIE U MMYIIECTBEHHBIE OTHO-
LLIEHUS MEXAY YIEHAMM CEMbM: CyINpyramu, poaUTeNsIMU U J€TbMU
(YCHIHOBUTE/ISIMU U YCHIHOBJIEHHBIMM), a B CllydasiX UM B Tpejesax,
MPEIyCMOTPEHHBIX CEMEMHBIM 3aKOHOMATEJILCTBOM, MEXIY IPYIU-
MM POACTBEHHHWKAMW M WHBIMU JUILIAMU, (POPMBbI U TMOPSIOK YCT-
pO¥ICTBa B CEMbIO JE€Teii, OCTaBLIMXCS O€3 MOIMeYeHUs POAUTENECH.
Takum ob0pazom, ct. 2 CK onpeneneH cTporo ovyepyeHHbI Kpyr
OTHOLUEHUI B CEMbE, IOAJIEXKAILIMX IPABOBOMY DPETYJIUPOBAHMUIO.
K HMM OTHOCSTCS camble BaxKHbI€ MOMEHTBI CEMEMHOM XWU3HU, CBS-
3aHHBIE C BO3HWKHOBEHMEM, peaiM3aliieil U MpeKpalleHueM Hau-
OoJiee 3HAUMMBIX IIpaB U OOSI3aHHOCTEH YIEHOB CEMBU, TPEOyIO-
IIMX YETKOW TIpaBoBOi pernaMmeHTauuu. MHBIE OTHOIIEHUS B ce-
Mbe€, IPSIMO HE MpPeIyCMOTPEHHBIE 3aKOHOM, HE BXOIAT B cdepy
JIEVCTBUSI CEMEMHOIO IIpaBa.

Ilepeuncinennsie B cT. 2 CK cemeiinvie omuouieHuss yCIOBHO
MOXHO TMOApa3fAe/uTh Ha 4emvipe OCHOBHbIe ePYNNbl B COOTBET-
ctBuu co ctpyktypoit CK. K nepeoii 3 HuUX OTHOCATCSI OTHOIIIE-
HMSI, BO3HMKAIOIIME B CBSI3M CO BCTYIUIGHHMEM B Opak, Ipekpalie-
HMeM Opaka M IMPU3HAHMEM €ro HeAeiCTBUTENbHBIM (TaK Ha3bIBae-
MbIe OpayHble OTHOIIEHUS). YUUTBIBAsA, YTO OpakK SIBISIETCS OCHOBOM
CeMbM, CEeMEeHOEe 3aKOHOAATEeJIbCTBO YCTaHaBIMBAET YCIOBUS U
MOPSAOK BCTYIUIEHUSI B OpaK 1, YTO HEMAJIOBaXKHO C TOUKU 3PEHUS
o0OecreyeHMsl MpaB M MHTEPECOB UICHOB CEMbM, — IIOPSIOK IIpe-
KpalleHusi Opaka M MpU3HaHUS ero HeneucTBUTeNbHbIM. Bo émo-
pyl0 TPyMIy BKJIIOYAIOTCS JUMYHbIE HEUMYLIECTBEHHbIE W WMYyIIE-
CTBEHHBIC OTHOLICHUS MEXAY WICHAMHU CEMbU: CYIIpYraMu, POIu-
TEJISIMU U 1€TbMM (YCBIHOBUTEISIMU U YCHIHOBIIEHHBIMM). [IprMepom
TaKUX OTHOLICHUI SIBJISIIOTCSI OTHOILIEHUSI CYIIPYTOB IO TOBOMY BbI-
Oopa pofa 3aHATUIA, MECTa >KUTEJbCTBA, IO BJIAJACHUIO, MOJIb30Ba-
HUIO U PACHOPSKEHUIO OOIIMM MMYILIECTBOM WJIM OTHOLICHUSI, BO3-
HUKAIOIIYEe MEXAY POAUTEISIMU U ASThbMU MO BOCIMTAHUIO U OOpa-
30BaHUIO JeTei. JIMuHble HEMMYIIECTBEHHbIE M WMYIIECTBEHHBIE
OTHOIICHUSI MEXOy APYTMMH POACTBEHHMKAMM M WHBIMU JIALIAMU
(menymikamu, 0a0ylIKaMu, pOOIHBIMM OpaTbsIMU U cecTpamu, (pak-
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TUYECKUMHU BOCTIUTATEISIMU WM BOCIIMTAHHUKAMU U JIP.) MOTYT pery-
JINPOBATbCS TOJBKO B IpeAeaax U caydasx, MpeayCMOTPEHHBIX ce-
MEWHBIM 3aKOHOJATEIbCTBOM, UYTO TO3BOJISIET BBIAEIUTH UMX B OT-
JeNbHbIA OJ0K, T. €. B mpemovio Tpymiy. Tak, CK ycTraHaBauBaeT
npaBo peOeHKa Ha OOIIeHWEe ¢ AEMyIIKOi, 0aOyIIKoi, OpaThsIMu,
cecTpaMU U IPYTUMU POJACTBEHHUKAMU (JIMYHBIE OTHOILICHUS), 00sI-
3aHHOCTU JSAYIIKMA W 0aOyIIKW MO COIEPXKAHMIO BHYKOB, O0SI3aH-
HOCTHM TAChIHKOB M IMagyepull II0 COAEPXKAHUIO OTYMMA U Mavyexu
(MMyllIeCTBEHHBIE OTHOILICHUS). Yemeepmyro, 1OCTaTOYHO OOJBIIIYIO
M BaXHYIO TPYIITy COCTaBJISIOT OTHOLUEHMS, BO3HUKAIOLIVE B CBSI-
31 C YCTPONCTBOM B CEMBIO [I€Teil, OCTaBIIMXCS Oe3 IOomNedYeHUs
ponuteneit (B ciaydasix CMEpTU POAUTENCH, NTUILIEHUS UX POAUTE/Ib-
CKUX TpaB, OrpaHUYEHUS] UX B POIAUTENILCKUX MpaBax, MPU3HAHUSI
ponuTteseil HedeecroCOOHBIMU, OOJIE3HU POAUTENCH, IIUTEILHOIO
OTCYTCTBUSI POAUTENICH, YKIOHEHUSI POIUTEIEH OT BOCTIUTAHUS Je-
Tei WIM OT 3alUMThl MX IIpaB U MHTEPECOB, a TakKXKe B APYIUX
CTy4asix OTCYTCTBUSI POIOUTENIBCKOIO ITONeueHus1). Takue OTHOoIIe-
HUSI BO3HMKAIOT B CBS3U C YCBIHOBJICHUEM AETEil, yCTaHOBJICHUEM
HajJ, HUMU OTEKU W MOMEYMTEbCTBA, MPUHATHUEM JIeTell Ha BOCIIU-
TaHUE B IIPUEMHYIO CEMbIO.

Kak BummMm, CK oxBaTbIBaeT JOBOJIBHO OOIIMPHYIO OOJIACTH
CeMEIHBIX OTHOLIeHUI. BMmecre ¢ TeM, ydyuThIBasi UX cHelU(UKY,
BMEIIATEIbCTBO TOCYAApCTBa CBEIEHO 0 Pa3syMHOro MHUHUMYyMa
CO 3HAYUTEJIbHBIM pacliupeHrueM cdepbl JOTOBOPHOIO PEryJIMpO-
BaHUs (OpayHbIli JOTOBOP CYMNPYIroB, cOIIallleHue o0 yraTe aju-
MEHTOB).

Ilo 1opumuyeckoil HPUPOAE ceMeliHble OMHOULeHUS, PETyIu-
pyeMble CeMelHBIM 3aKOHOAATEIbCTBOM, MOTYT OBITb AUYHBIMU W
umyujecmaenHvimy. JInuHble (HEUMYILIECTBEHHbIE) OTHOILICHUS BO3-
HMKAIOT TIPY BCTYIUIEHMM B OpakK W Mpuv OpekpalleHur Opaka, Mmpu
BBIOOpE CyIpyramMu (paMWIMM TpUA 3aKIIOYEHUU U PacTOpKEHUU
Opaka, Mpu pelIeHUM CyMpyraMM BOIIPOCOB MaTEpPUHCTBA U OTLIOB-
CTBa, BOCIIUTAHUS W OOPa30BaHMSI AECTEil M IPYruX BOIIPOCOB XKM3-
HM ceMbu. K HMM OTHOCSTCSI TakXKe OTHOILEHMSI, BO3HUKAIOIINE B
CBSI3U C peanmu3alueil peOEHKOM IIpaBa XKWTb 1M BOCIUTHIBATHCS B
ceMbe, Ha OOIIEHUE C POAWUTENISIMU M APYTMMU POACTBEHHUKAMMU,
MpaBa Ha 3alUTy €ro MpaB M 3aKOHHBIX MHTEPECOB U Ap. JIM4yHbIC
(HEeMyILIeCTBEHHbIE) OTHOIIEHUSI MEXIy WieHaMW CEeMbM, TaKuUM
00pa3oM, BechMa MHOIOOOpa3HbI, pPa3HOIIJIAHOBBI, HO TOABEPKEHBI
MPaBOBOMY BO3ICUCTBUIO JIMIIIb B TJIABHBIX, OCHOBHBIX MOMEHTAaX.
HMmyliecTBeHHBIE OTHOLICHUS KaK MPEAMET PeryJdpOBaHUST CeMeli-
HBIM 3aKOHOAATEJbCTBOM II0 CBOEMYy OObEMY 3aHMMAIOT OOJBIIOE
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MECTO. DTO OTHOIIEHMSI MEXIY CyIpyramMu IO IIOBOMY MX OOIIEro u
pa3noeibHOTO MMYILECTBA, aJMMEHTHBIE 0053aTelIbCTBA CYIPYroOB
(OBIBIIMX CYIpPYroB), aJMMEHTHBIC 00si3aTeJbCTBA pPOAUTEJICH U
JIIeTEN, a TaKXe APYTUX YWIEHOB ceMbu (Iemyliek, 0alyluek, BHY-
KOB, POIHBIX OpaTheB M cecTtep). B cemeitHOM mpaBe, Kak yKa3bIBa-
IOT OOJIBIIMHCTBO aBTOPOB, JIMUYHBIC OTHOIIECHUS WUMEIOT MPUOPU-
TETHBI XapakTep, TaK KaK WUMYIIECTBEHHbIE OTHOIIEHUS BCEraa
CBSI3aHBl C HUMU M BBITEKAIOT U3 HUX . JIMYHBIE OTHOLIEHUS BO
MHOI'OM IIPEIONpeAeIsIIOT COAePKaHNEe HOPM, PEryIUpYyIOIINX UMY-
IIECTBEHHbIE OTHOIIeHUsI. MIMyIlleCTBEHHbBIE OTHOIIECHUSI B CEMbE
XOTSI U UMEIOT BaXKHOE 3HauyeHWE, MPOU3BOAHBI OT JUYHBIX, TaK
KaK BO3HUKAIOT JIMIIb NPU HAJIUYUKU MOCIACIHUX W MIPU3BaHBI 00-
CIYyXMBaTh WX.

BrlmeckazaHHOe ITO3BOJISIET CAEJaTh BHIBOA O TOM, YTO CeE-
MEHHOe MPaBO MMEET CBON COOCTBEHHBIM MPEIMET PETyJIMPOBAHUS —
JIUYHbIe (HEUMYIIIECTBEHHbIE) U WMYIIECTBEHHbIE OTHOLIECHUS, —
OTJIMYHBIII OT IIpeaMeTa PEeryJupoBaHUSI APYrMX OTpacjeil IIpaBa
(B 4aCTHOCTH, TpakKIaHCKOIO MpaBa).

HMccnenoBanust mpaBoBeIOB HAa MPOTSKEHUM TTOCISIHUX ECs -
TWIETUW TO3BOJUIMN BBISIBUTH CJEAYIOIIUE cheyuduynble uvepmol
OMHOWEHUIL, De2yAUPYemMblX CeMelHbIM 3aKOHOO0amenbcmeom (ce-
MeliHbIX  NpaAéoOMHOULEHUTL) :

1) cyOBbexTaMu CeMEWHBIX OTHOIIEHUU MOTYT OBITH TOJBKO
rpaxaaHe;

2) ceMeliHbIe IIPAaBOOTHOIIEHUS (KaK JIMUHBIE, TaK U UMYIIE-
CTBEHHBIC) BO3HUKAIOT M3 CBOCOOpPA3HBIX IOPUIAMYSCKUX (PAKTOB:
Opaka, poJCTBa, MaTEpUHCTBA, OTILIOBCTBA, YCHIHOBJIEHUS, TTPUHSI-
TSI peOeHKa Ha BOCHUTAHME B IMPUEMHYIO CEMbIO (a sl TpakaaH-
CKOIO IMpaBa XapaKTepHBI TaKue Iopuaudeckue (akTbl, KaK JOT0O-
BOPbl M WHBIE CIAEJKM, ACJIUKTBI, CyAeOHbIE PEIICHUSI, aKThl rOCy-
MAapCTBEHHBIX OPTaHOB U OPraHOB MECTHOTO CaMOYIIpaBJIeHUs ), T. €.
JIJISI CEeMEMHOTO MpaBa B OOJIbIICH Mepe, YeM OJISI APYTUX OTpacieit
npaBa, XapakTepHBbl opuamdeckue ¢akToi-cocTossHus, xoTsd CK
JOMyCKaeT BO3HMKHOBEHUE CEMEWHBIX TMpaB M O0sI3aHHOCTEH U M3
TaKuUX OpUANYECKUX (PAKTOB, KaK AOroBop (OpadHbIil JOTOBOp,

' Cm., Hanp.: Kommenrapuii k CemeitHomy konekcy Poccuiickoit @enepanuu /
ITon oour. pen. I1. B. Kpawenunnuxosau I1. U. Cedyeuna. C. 10; KomMmeHTapui
K CemeitHomy kozekcy Poccuiickoit @enepauuu / OtB. pen. 4. M. Kysueuosa.
C. 9; Coserckoe cemeitHoe npaBo / Ionm pen. B. A. Pacenyesa. C. 10,

Cwm., Hanp.: Bopoxceiikun I. M. Cemeitnble nmpaBooTHomenusi B CCCP. M,
1972. C. 53; Kawanuna T. B., Kawanun A. B. OcHOBBI poccHiicKOro mpasa. M.,
1996. C. 403—404; Mamesees I. K. Yka3. cou. C. 34—35; CoBerckoe cemeitHOe
npaBo / Iox pen. B. A. Pacenyesa. C. 10.
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corjameHue MexXAay poAuTeSIsIMU OO yIiaTe ajJuMEHTOB Ha peOeH-
Ka), T. €. CBOMCTBEHHBIX I'PpaXXJIaHCKOMY MpaBy;

3) ceMeliHble OTHOIIEHUSI, KaK TPaBUJIO, SIBJSIIOTCS AJSIIIM-
MUCSI M CBSI3BIBAIOT MEXIY COOOM HE IOCTOPOHHUX JIomeil (Kak B
rpaxkgaHCKOM IIpaBe), a OJM3KUX: CYIpPYyroB, poaMTeseil U IeTei,
JIPYTUX POJICTBEHHMKOB (POOHBIX OpaTheB M cecTep, MemyIieKk, Oa-
Oyl1eK, BHYKOB);

4) nasi ceMeWHBIX OTHOIICHMII XapaKTepHBI CTpOrasi MHIVWBH-
Iyanau3alnus MX YYaCTHUKOB, UX HE3aMEHUMOCTb B JIaHHBIX OTHO-
MICHUSX IPYTMMU JIMIIAMU, B TOM YMCJIE U MHBIMUA YieHaMU CEMbMH,
U, KaK CJeACTBUE 3TOr0, HEOTUYYXKIAEMOCTb CEMEWHBIX MpaB U 00sI-
3aHHocTel. CemeiiHble MpaBa W OOSI3aHHOCTH SIBJISIIOTCSI «BHEO0O-
pOTHBIMU», HelepeaaBacMbIMU HU B TMOPSIAKE YHUBEPCAIbHOTO
MpaBOIIPEEMCTBa, HU TI0 COIVIAIIEHUIO CTOPOH, T. €. MX HEeJb3s IIPO-
JIaTh, MOJApUThb, 3aBelllaTh, YCTYNUTh ApyroMmy Jjuily v T. a. Ha-
npuMep, ajJuMEHTHBIE 00s3aTebcTBa WieHOB ceMbu (cT. 80, 85,
87, 89, 90 CK) He MOryT ObITh BO3JIOXXEHBI Ha Apyrux auil. ['pax-
JTaHCKME X IpaBa M OO0S3aHHOCTH I10 OOIIeMYy IPaBUJIy OTYYXKIA-
eMbl, UX MOXHO TiepelaTh APYroMy JIMILy BO3ME3IHO WM 0e3BO3-
ME3IHO;

5) 1o colepKaHUIO CeMEiHbIe OTHOILICHUS SIBJISIIOTCSI IIPEUMY-
IIIECTBEHHO JIMYHBIMM M JIMIIb 3aTE€M WUMYIIeCTBeHHbIMU. [lTpuuem
MMYIICCTBEHHbIE OTHOIICHUSI B CEMEITHOM IIpaBe BCErJa U HEIoC-
pPEICTBEHHO CBSI3aHbI C JIMYHBIMM W KaK Obl BBITEKAIOT U3 HMUX,
TOorma Kak B TpaXIaHCKOM IIpaBe Npeo0sagaroT MMYIIECTBEHHEIC
OTHOIIIEHUS (IPaBO COOCTBEHHOCTHU, 00S13aTeJIbCTBEHHBIE MPABOOT-
HomieHUs U ap.). KpoMe Toro, mMyiiecTBeHHBIE OTHOILICHUS, PETy-
JIMpyeMble TPaXIaHCKUM IIpaBOM, BbIpaxkaloT MO CBOEH CYIIHOCTU
MMYILIECTBEHHYIO 000COOJICHHOCTh MX YYaCTHUKOB, UX MMYIIECTBEH-
HO-PacIopsIAUTEIbHYIO CAMOCTOSITEIbHOCTh, AaBTOHOMMIO BOJIU, 3K-
BUBaJICHTHOCTb CBsI3eil (TOBapHO-AeHEXHbIe OTHolIeHus). Hampo-
TUB, UMYIIECTBEHHbIC OTHOIICHUSI B CEMbe — B3TO IIPEXIe BCEro
OTHOIIICHUSI OOIIHOCTA MMYILECTBA CYIIPYrOB, OTHOILICHUS OeTeil 1
poauTeNeii MO COBMECTHOMY BJIAJICHUIO U TIOJb30BAHMUIO WMYIIIE-
CTBOM JOpYyT Apyra, OTHOIICHUS OE€33KBUBAJICHTHOI MaTepualbHON
TMOMOILIM U TOIACPXKHN HECOBEPILICHHOJETHUX U COBEPIICHHOJIET-
HUX HETPYAOCIHOCOOHBIX HYKIAIOIIMXCS WICHOB CEMBM,

6) ceMeilHbIM OTHOIIEHUSIM TPHUCYII OCOObII, JTUYHO-AOBEPH-
TEJABHBIM XapaKTep, MOCKOJBKY IJIABHOE MECTO B HHUX 3aHUMAlOT
WMEHHO JINYHBIC CBSI3M WICHOB CEMBM.

HazBaHHBIC BbIllIE OCOOCHHOCTH CEMEMHBIX OTHOIICHMN (JIM4-
HBIX ¥ UMYIIECTBEHHBIX) TTO3BOJISTIOT BBIACIUTD UX U3 OOIICH MacChl



10 I'maBa 1. IloHsaTHe M TIpeaAMET CeMEHOro mpaBa

UMYIIECTBEHHBIX W JIMYHBIX OTHOIIEHUI B 000COOJEHHYIO cdepy,
PeTyIMpyeMyI0 OTIEIBLHOM OTPAC/bl0 MpaBa — CEMEMHBIM IIPABOM.

B ormmmuue or cr. 2 Konekca o 6pake u ceMbe PCOCP (nma-
1ee — KoBC)' B 4uCI0 peryampyeMbX CeMeHbIM 3aKOHONATENb-
ctBoM oTHomeHuH cT. 2 CK He BKIIIOYEH ITOPSIIOK perucTpalny ak-
TOB TI'PaXJAHCKOTO COCTOSIHMSI. DTO CBSI3aHO C TeM, YTO OH HeEIo-
CPEICTBEHHO HE CBSI3aH C CYIIHOCTHBIM COAEp:KaHWEM IpaB U
00sI3aHHOCTEI WIEHOB CEMBM, a JIMIIb OIpEeAessseT OCHOBAHUS, yC-
JIOBUSI U MIPOLIEIyPHBIC BOIIPOCHI COBEPIIICHMS 3aMceil akToOB Irpaxk-
JAHCKOro coctossHus. B coorBercTBUU cO cT. 47 I'paxmaHCKOro
komekca P® (manee — T'K)’ ykasaHHBbIE BONpPOCHI PEryJIUPYIOTCS
®enepanbHbIM 3aKOHOM OT 15 HOs10pst 1997 1. No 143-P3 «O0 akTax
IPaXIaHCKOTO COCTOSIHUS» .

Cybsekmamu cemeiHblX OMHOWeHUll SIBJISIIOTCS JIMLA, Haje-
JIEHHbIE CEMEWHBbIMU MpaBaMUu M 00siI3aHHOCTAMU. B Mx uncio Bxo-
JST CYMPYrW, POAMTENU WIM JIMLA, UX 3aMeHsionme (YyChbIHOBUTE-
JIU, OMEKyHbl, MOMEUYUTEIN), ACTU (B TOM YMCJIE€ YCHIHOBJICHHBIE),
JIpyTMe WieHbl CeMbU B Ciaydasix, NpsiMo mpeaycMorpeHHbx CK
(menmyiika, 0aOyllKa, BHYKM, pOOHbIE OpaThbs U CECTPbl, OTYUM,
Mayexa, TacblHOK, mamuyepuiia). CyObeKkTbl CeMEMHBIX MPaBOOTHO-
HIeHWH (T. €. CeMEWMHBIX OTHOILIEHMI, YpPeryJupoOBaHHBIX HOPMaMU
CeMEHOro mnpaBa) HaJENsIIOTCSI 3aKOHOM CEMEWHHOM MpaBOCIoco0-
HOCTBIO U ceMeliHoM neecrocooHocThio. B CK HeT moHsTuil ceMeii-
HOU MpaBOCHOCOOHOCTU U JAeecniocobHocTu. OmnpesesieHue 3TUX Ka-
TEeropuii paspaboTaHO B TEOPUM CEMEMHOro IpaBa, e OTMeuaeT-

' MIpunar Bepxosusim CoseroM PCOCP 30 mions 1969 r. Beenen B aeiicTsue ¢
1 Host6pst 1969 1. (c u3Mm. u gom.) // BBC PCOCP. 1969. Ne 32. Cr. 1086; 1979.
Ne 49. Cr. 49; 1984. Ne 5. Ct. 169; 1985. Ne 9. Cr. 305; 1986. Ne 48. Cr. 1397.
Yrpatun cuny ¢ 1 mapra 1996 T. (3a uckimoueHueMm pasaena [V «AKTbI rpax-
JIAHCKOTO cocTosiHusl»). Pasgen IV yrpatun cuny ¢ 20 Host6ps 1997 r., T. e. ¢
MOMeHTa BBeleHus B neiictBue MdenepanbHoro 3akoHa ot 15 Hostops 1997 .
No 143-®3 «O6 akTax rpaxkIaHCKOTO COCTOSTHMSI».

> Yactb nepsasg 'K BBeneHa B geiictsue ¢ 1 sitHBaps 1995 r. ®@enepanbHbIM
3aKoHOM OT 30 HOsI6pst 1994 1. Ne 52-D3 (c usm. u nomn.) // C3 PD. 1994. Ne 32.
Cr. 3301, 3302; 1996. Ne 9. Cr. 773; No 34. Ct.4026; 1999. Ne 28. Cr. 3471; 2001.
Ne 17. Cr. 1644; Ne 21. Cr. 2360; uacth BTOpasi 'K BBemeHa B geiicTBHe C
1 mapta 1996 r. denepadbHBIM 3aKOHOM OT 26 stHBapst 1996 r. Ne 15-D3 (¢ usm.
u gor.) // C3 PD. 1996. Ne 5. Crt. 410, 411; Ne 34. Cr. 4025; Ne 43. Cr. 4903;
1999. Ne 51. Cr. 6288; uactb Tpetbst 'K BBeaeHa B meiictBue ¢ 1 mapra 2002 r.
denepanbHbIM 3aKOHOM OT 26 HOos1opst 2001 1. Ne 147-d3 // C3 PD. 2001.
Ne 49. Cr. 4552.

> C3 Pd. 1997. Ne 47. Cr. 5340; 2001. Ne 44. Cr.4149; 2002 Ne 18. Cr. 1724;
2003. Ne 17. Cr. 1553.
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cs1 Kak OJIM30CTh CEMEMHOM MPAaBOCIIOCOOHOCTH U JICECIIOCOOHOCTH C
MPaBOCITIOCOOHOCTBIO U JICECITIOCOOHOCTBIO B TPasKIaHCKOM IIpaBe, TakK
U UX OIpele/ieHHOe CBoeoOpasue.

Cemeiinas npagocnocoOHOCMb — 3TO IOPUANYECKasT BO3MOX-
HOCTb (CITOCOOHOCTb) IpakIaHMHA MMETb CeMEiHble IIpaBa U 00s-
3aHHOCTH (IIpaBO Ha BCTYIUIEHUE B Opak; MpaBO POOMTENS, MpPO-
>KMBAIOIIIETO OTAEJIBHO OT pebeHKa, Ha OOIIEHWE C HUM; IpaBO U
00s13aHHOCTh POJUTEJISI BOCIUTHIBATH CBOMX JIeTeil; 00sS3aHHOCTH
poouTeNei comepxkKaTh CBOMX HECOBEPIICHHOJECTHUX JETEH; IPaBO
peOeHKa XUTh WM BOCIIMTBIBATHCS B CEMbE, Ha MM, OTYECTBO, (pa-
o U np.). CemeliHas MpaBOCHOCOOHOCTb, KaK U IpakaaHcKas,
BO3HUKAET C MOMEHTA POXICHUS TPAXIAHWHA, HO €€ COJAEpKaHUE
3aBUCUT OT ero Bo3pacta. C IOCTIKEHUEM OIMpeaeIeHHOIO BO3pac-
Ta ceMeifHasi PaBOCIOCOOHOCTh paciuupsiercsl . Tak, CIOCOOHOCT
BCTYIIUTh B Opak IO OOIIEeMy TpaBUJIy MOSIBISIETCS B COCTaBE Ce-
MEHOM MpaBOCIIOCOOHOCTU TpakIaHMHA C MOMEHTa AOCTUXXEHUS
UM OpauHoro Bo3pacta (T. €. coBepiueHHoneTus1). C Bo3pacToM CO-
BEPILECHHOJIETHS TOSBISIETCSI CIOCOOHOCTb CTaTh YCBIHOBUTEJIEM,
OMeKyHOM, MorneuuTeneM, npueMHbiM ponutenem. CK pomyckaer B
psiie ciayvyaeB OrpaHUYEHUE CeMEWHON IPaBOCIIOCOOHOCTU Tpak-
naH. Hampumep, nuiia, mpu3HaHHBIE CYIOM HEIeeCIIOCOOHBIMU WIN
OTPaHMYEHHO AEECIIOCOOHBIMM, a TaK:Ke JIMIIA, JUIIEHHBIE IO CYIy
POOUTENBCKUAX TMpaB WJIM OTPAHWYECHHBIE CYIOM B POIUTENBCKUX
MpaBax, HE MOTYT OBITb YCBIHOBUTEJISIMU, OIEKYHaMU, TOINECYUTE-
JIIMM HeCOBepIlleHHOJIeTHUX aeteit (cr. 127, 146, 153 CK).

Cemeiinas deecnocobHocms — 3TO IOpUANYECKAsT CIOCOOHOCTh
(BO3MOXXHOCTb) TpaXkIaHMHA CaMOCTOSITEJIbHO, CBOMMM COOCTBEH-
HbIMU JICWCTBUSIMU TIPUOOpPETaTh U OCYIIECTBIISTh CEMEHbBIE Tpa-
Ba, co3daBaTh IJisl ce0s ceMeiiHble OOSI3aHHOCTU W UCITOJHATDL UX.
IMonHas meecnocoOHOCTb IpaXkJaH B CEMEMHOM IIpaBe BO3HUKAET,
Kak M B IpaxIaHCKOM, ¢ BoceMHaauatu jer. He oGmamaior cemeii-
HOM J1eecrioCOOHOCTBIO JIMIla, MPU3HAHHBIE CYJIOM HEIeeCIOCOOHbI-
MM BCJIEICTBHME IICUXMYECKOro paccrpoiictBa. HecoBepleHHOET-
HMe 00/1afaloT CeMEMHOI [eecrOoCOOHOCThIO HE B MOJHOM OObeMe,
T. €. SIBJISIIOTCSI YaCTUYHO JieecriocOOHbIMU. OHAKO B CEMEHOM MpaBe
JUIST y4acTUsl B CEMEWMHbIX MPaBOOTHOIIEHUSIX He 00s3aTeIbHO 00-
JlanaTh TIOJHOM JeecriocoOHOCThI0. Hampumep, yacTuyHas JeecIio-
COOHOCTb HECOBEPILIEHHOJIETHETO pebeHKa He MPEMsSTCTBYET BO3-
HUKHOBEHMIO MPABOOTHOIIEHUSI MEXTy HUM 1 €r0 POAMTEISIMU (TTpa-
BOOTHOIIEHWSI MO BOCIMUTAaHUIO, OOPA30BaHUIO U COAEPKAHUIO

' Cm.: Coserckoe cemeitHoe npaso / Ion pen. B. A. Pacenyesa. C. 47.
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pebeHka). PebeHOK BIIpaBe BhIpaxkaTh CBO€ MHEHUE IPU pPeIIeHUHN
B CEMbE JIIOOOTO BOIIPOCA, 3aTParvBaloller0 €ro MHTEPEChl, a y4eT
MHEHUs1 peOdeHKa, JOCTUTIIEro Bo3pacTa HecsITd JIeT, oOs3aTesieH
(ct. 57 CK). B psage ciayvaeB pellieHue MOXKET ObITh IPUHSTO TOIbKO
¢ comtacusl pebeHKa, MOCTUIILIEro BO3pacra AECSITU JieT (YChbIHOB-
JleHue peOeHKa, mepenada B IIPUEMHYIO CEMbIO, BOCCTAHOBJICHUE
ponuTeeil B pOAUTENbCKUX IpaBax — 1. 4 cT. 72, cT. 132, m. 3
cr. 154 CK u gp.). Pebenok moboro Bo3pacTta mMeeT IIpaBO Ha
3allUTy OT 3JI0YIMOTPeOJIEeHWI CO CTOPOHBI poAauTenei (UL, HX
3aMEHSIONINX) M MOXET CaMOCTOSITEIbHO OOpallaThcs 3a 3allM-
TO B OpraH OIeKM M TMOMNEYUTEJIbCTBA, a MO JOCTUKEHUM BO3pa-
cTa 4yeThlpHaguatu jetr — B cyn (ct. 56 CK). Moryr yyacTBOBaTh
B CEMEWHBIX ITPABOOTHOLICHUSX (HAIpUMeEp, aJIMMEHTHBIX 00s13a-
TeJIbCTBAX) W JIMIA HEAEeeCIIOCOOHBIE, IIPU 3TOM HEIeeCIOCOOHOCTh
JIUIIA BOCITOJHSIETCSI JEWCTBUSIMM €ro 3aKOHHOTO IpeaCTaBUTEJIS
(omekyHa).

Kak ormeuaer A. M. HeuaeBa, meecriocoOHOCTb B cdepe pery-
JIMPOBAaHUSI CEMEMHBIX OTHOIIIEHUI HE UMEET CAMOCTOSITEIbHOTO 3Ha-
YEHMSI B OTJIMYME OT TpaXIaHCKOro Mpasa. boyiee 3aMeTHy0 poib
B PEryJMpOBaHUU CEMEMHBIX OTHOIIEHMI WMIpaeT BO3PACT CyOBEK-
Ta, OCOOEHHO €CJIM OH HEe JOCTUI COBEPIIEHHOJIETHS .

1.2. Meton cemeiinoro npasa. CeMeitHOMY IIpaBy KaK caMOCTO-
STEJIHOM OTpaciy IpaBa MPUCYIl M CBOM METOH PeryIMpOBaHMS
CEMEMHBIX OoTHolIeHuii. Ecau xapakTepucTuKa MpeaMera IpaBOBO-
TO PeryauMpoBaHMS JAHHOK OTpaciv, OTBEYaeT Ha BOIPOC, YTo (Ka-
Kre OOILEeCTBEHHbIE OTHOIIEHUS) PEryJIupyeT OIpeaesieHHas OT-
pacib mpaBa, TO XapaKTepUCTHKA €€ METOoJa OTBeYaeT Ha BOIIPOC,
KaK (KaKiMH IPaBOBBIMU CIOCOOAMU) OCYILIECTBISIETCSI YKa3aHHOE
peryavpoBaHue.

Memoo cemeiinoeo npaeéa — 3mo COBOKYNHOCMb CHOCO008,
cpedcme, npuemos pecyauposaniss OMHOULEHUIL, 6X00UUX 8 npeo-
Mem cemelinoeo npaea. Ilpyn MOMOILIY COOTBETCTBYIOIIMX CIIOCOOOB
BO3JICHCTBUS HAa CEMEWHBIE OTHOLIEHUS CEMEWMHOE IPaBO TMOMYUHS-
€T UX OIpeae/IeHHbIM MPaBUjiaM C LIEIbI0 YKPEIUIEHUSI CEMbU 1 00ec-
TeYrBaeT peaJn3aluio BCeMU WieHaMU CeMbM CBOMX ITpaB U MHTeE-
PECOB, a TaKXe HWCIIOJIHEHUE MMM CBOMX OOSI3aHHOCTEH.

B Teopuu cemeiitHoro npaBa OTCYTCTBYET €IWMHBIM ITOIXOH K
OIIPEIC/ICHUIO CYIIHOCTM METOAAa CEMEMHO-IIPABOBOIO PEry/IMpOBa-
Hus. I1lo maHHOMY BOIIPOCY BBICKA3BIBAIMCh Pa3IMYHbIE TOYKH 3pe-
HUS, IpUYEM TUCKYCCUSI IIPOIOJIKAECTCS U B HacTosllee Bpems. Tak,

"CMm.: Hewaesa A. M. Yxa3. cou. C. 14.



§ 1. IIpemMeT m MeTOd CeMEWHOro IIpaBa 13

HanpuMep, B. @. fIkoBieB yKa3bIBaj, YTO «METO CEMEHOro Ipa-
Ba TI0 COJECPXaHWIO BO3ICUCTBUS HA OTHOIICHUS SIBJISIETCST TO3BO-
JIUTENIbHBIM, a TI0 (hopMe TpeanucaHuit — umnepatuBHbIM. Coue-
TaHWE 3TUX JBYX Hadal W BBIpaXaeT €ro cpoeobOpasue. Bcenen-
CTBHE 3TOIO CEMEMHO-IPAaBOBOM METOH MOXKET ObITb 0003HAYEH KaK
J03BOJIUTENTLHO-UMITEPATUBHbINA> . J103BOIMTEILHOCTD CEMEHHO-TIpa-
BOBOIO PETYJMPOBAHMS 3aKJIIOYAeTCsd B TOM, YTO CeMeiHOe MpaBo
HAJEIsIeT TPaXIaH TMPAaBOBBIMUA CPENCTBAMM YIOBJIETBOPEHUS WX
MoTpebHOCTel U MHTEpecoB B cdepe ceMeiHbIx oTHolueHui. K Ta-
KWM TIPAaBOBBIM CPEACTBAM OTHOCSITCSI CEMEWHAasl MPaBOCTIOCOOHOCTh
rpax/aH W KOHKPETHbIe CYObEKTHMBHBIE TpaBa CYIPYroB, POIWTE-
JIed, neTeid U Apyrux WieHoB ceMbu. OMHAKO ceMeiHOoe MpaBo COCTO-
WUT HE TOJbKO M3 YIpaBOMOYMBaOIIMX HOpM. B cemeiiHoM Tmpase
€CThb W OOsI3BIBAIOIIE HOPMBI, 1 3amnperatomue. Ho obs3aHHOCTH
CyOBEKTOB CEMEMHBIX ITPABOOTHOLICHUII HE SIBISIIOTCSI CaMOLIEJIbIO,
OHM TIPOU3BOIHBI OT CYOBEKTUBHBIX MPaB, UM KOPPECTIOHIUPYIOT 1
obecrneurBaloT CyllleCTBOBaHME W peai3aliMIo ToceHue. A umIie-
PaTUBHOCTb CEMEWHO-TIPABOBOTO PETYJIUPOBAHUST YXOIUT KOPHSIMU
B OIOCpelyeMble OTHOILIEHWSI M CIYXUT CPEICTBOM Haubosiee Ha-
JIEXKHOTO OOECTIEUEHUST MHTEPECOB YYACTHUKOB CEMEWHBIX OTHOIIIE-
Huit. CeMeifHOe MpPaBO COCTOUT M3 OOJIBIIOTO YWCIa UMIIEPATUBHBIX
HOPM B OTJIMYME OT TPAXKITAHCKOTO TpaBa, TI€ BEJIWKO 3HAYECHWE
JIACTIO3UTUBHBIX HOPM, U HE OMYCKAeT YCTAHOBJEHMS MpaB U 00sI-
3aHHOCTEW COIJIAIIEHNEM CTOPOH, TMOCKOJBKY OHW TPENyCMOTPEHBI
3aKOHOM (K TaKMM HOpMaM OTHOCSITCSI HOPMbI, OMNpeAesIsItone yc-
JIOBUSI BCTYIUIEHWSI B Opak; OCHOBAaHMS, MOPSIOK W TIPABOBBIE TO-
CJIeNCTBUSI TIPU3HAHMST Opaka HeNeWCTBUTEbHBIM; TIpaBa W 00sI-
3aHHOCTM poauTesieid u p.). OmHaKo MOPSIOK OCYIIECTBICHUS TTPaB
W WUCHOJHEHWs O0sI3aHHOCTE CTOPOHBI BITpaBE OIPEIEISITh CBOUM
comtaneHueM. KpoMe Toro, KOHKpETM3WPOBAHHOE DPETYJIMPOBAHUE
B CEMEMHOM TIpaBe JOCTUTAETCs C TOMOIIBI0 TaK HA3bIBAEMbIX CH-
TYallMOHHBIX HOPM, KOTOPBIE HANIENSIOT BOZMOXHOCTBIO BBIOOpA TIpa-
BOBBIX DEIIEHUI C YY4ETOM KOHKPETHBIX OOCTOSITELCTB HE CaMUX
YYACTHUKOB CEMENHBIX OTHOIIIEHUH, a TTPABOTIPUMEHUTETBHBIE Opra-
HBI (CyI, OpraH OIleKM U IloleuuTebeTBa). Hampumep, cyn Moxer
C YYETOM KOHKPETHBIX OOCTOSITEJILCTB JEJIa OIPEACIUTh paszMep
QIMMEHTOB Ha APYTMX YJIEHOB ceMbU (Hmeaylliek, 0alOyiliek, BHY-
KOB, POIHBIX OpaTbeB U CECTEP); HYXKIAEMOCThb cCyrpyra (ObIBIlE-
rO Cylnpyra); HaJluuue CpelACTB Y cyrpyra (ObIBIIEro cyrpyra)
JUISL yIUIaThl @IMMEHTOB Ha CoAepxKaHWe ApYyroro cympyra (ObiB-

' Coserckoe ceMeitHoe npaso / Ilox pen. B. A. Pacenyesa. C. 11.
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mero cympyra) u T. A. IlpuBeneHHBIE BBILIE pPacCyXACHUS
B. @. fAxoBneBa 0 MeTode CeMEMHOro IpaBa 3aclIyXMBAaIOT BHUMa-
HUSI U B HACTOsIIIEe BpPeMs, XOTsI 0Oe3yCJOBHO HYXIAIOTCSA B psiae
KOPPEKTUBOB B CBSI3M C CYIIECTBEHHBIMM M3MEHCHUSIMU B CeMeEii-
HOM 3akoHogaTesnbcTBe. CK mpemocTaBu ydyacTHHMKAM CEMEMHBIX
OTHOLICHUI OOJIbIIIYI0 CBOOOAY B OMNpPEACICHUU CBOMX OTHOILICHMIA,
TaK Kak IIpeoOyiagjaHue MMIIEPaTUBHBIX HOPM B CEMEHOM IIpaBe
BCTYIIWJIO B IIPOTMBOpPEUYME C IOTPEOHOCTSIMM peaqbHOM >KWU3HMU.
M. B. AnTokonbckag otMeuaer, uto B CK Besme, Ifie 3TO TOJIBKO
JOMYCTUMO, PEryIupoBaHME CEMENHBIX OTHOIIEHWI OCYIIECTBIISI-
€TCSl OUCIO3UTUBHBIMM HOpPMaMM, IPeJOoCTaBISIOIIUMUA YYaCTHU-
KaM CEMEWHBIX OTHOLICHWI BO3MOXHOCTh CAMUM ONpPENEsSTh CO-
JIep>KaHWe CBOMX ITPABOOTHOIIEHMI C TIOMOIIBIO OpayHOIo ITOTrOBO-
pa, aIMMEHTHBIX M MHBIX coraiueHuii’. [IpaBuia, yCTaHOBJIEHHBIE
JUCIO3UTUBHBIMU HOpMaMU (HampuMep, 3aKOHHBIN pexkKUM HUMYIe-
ctBa cymnpyroB — cr. 33—39 CK; aqmMeHTHBIE 005S3aTeIbCTBa CYIT-
PYroB 1 ObIBIIMX CynpyroB — cT. 89—92 CK), nmpuMeHSII0TCS TOJIBKO
B cllyyae OTCYTCTBUSI COIVIAILICHUIA.

OpHako HapsAy C AUCIO3UTUBHBIMU HOpMaMU B CEMEWMHOM 3a-
KOHOJATEIbCTBE IMPUCYTCTBYET M OMNPEAEICHHOE KOJUYECTBO MM-
MepaTUBHBIX HOPM, KOTOpbIE HEJIb3sl HapyllaTh IpU 3aKJIIOUEHUU
comameHuit. M. B. AHTOKoJIbCcKasl MojiaraeT, 4To B CBSI3U C YBEJIM-
YEeHWEM YKCJIa JUCHO3UTHMBHBIX HOPM B CEMEMHOM 3aKOHOAATENIb-
CTBE <«MMIIEPAaTUBHO-I03BOJINTENbHBII» METON PETYIUPOBAHUS Ce-
MEWHBIX OTHOLLIEHMI YCTYIIMJI MECTO AUCIIO3UTUBHOMY. Kpome Toro,
C YCWICHMEM AMCITO3UTMBHOIO Hayajia B CEMEMHOM IpaBe Bo3pacTa-
€T 3HaYeHUE M CUTYAllMOHHBIX HOPM, ITO3BOJISIOIIMX OCYILECTBJISATh
KOHKpETU3MpOBaHHOEe peryiaupoBaHue. [Ipuyem Kpyr cyOBEKTOB,
YIPaBOMOYEHHBIX OCYIIECTBISATh KOHKpeTu3aiuio, CK cyiectBeHHO
pacmmpeH (3T0 He TOJBKO IMPaBOIPUMEHUTEIbHBIC OpPraHbl, HO U
caMH YY4aCTHMKM CeMeHbIX oTHoleHuit). [Toatomy MeTon ceMeiHo-
IO MpaBa MOXET ObITb OXapaKTepU30BaH B LIEJIOM KaK AUCIIO3UTUB-
HbI U CUTyallMUOHHBIN C COXpaHEHWEM 3HAYMTEIbHOIOo MMIIepaTUB-
HOTO Havasa’.

Ha nHamr B3rjisim, yBelWYeHHE 4MCIa AUCIO3UTUBHBIX HOPM B
CEMEMHOM 3aKOHOJATEILCTBE ITPMBEJIO JIMIITb K PACIIMPEHUIO TIPH-
MEHEHUsI JO03BOJUTEIBHOIO MeToda (KaK IpaBWIO, B OTHOILEHUSIX
MeXOy wieHaMu ceMbd). OmHAKO YMCI0 MMIEPATUBHBIX MpPEaInca-

' Cm.: Coserckoe cemeiiHoe npaso / Ilon pen. B. A. Pacenyesa. C. 11—14.
> CMm.: Aumoxoasckas M. B. CemeiiHoe mpaBo. M., 1996. C. 26.
*Tam xe. C. 26—30.
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HMII B CeMEMHOM IIpaBe IIO-TIpeKHEMY BEIMKO (OTHOILCHUSI, BO3-
HUMKAIOIIMe B CBSA3M CO BCTYIJIEHMEM B Opak, IpekpaileHueM Opa-
Ka U IPU3HAHUEM €ro HENEWCTBUTEIbHBIM; JUYHbIC ITPAaBOOTHOIIIE-
HUSI MEXAY CYIpYyraMM; JMYHbIC IIPABOOTHOLICHUS MEXAY POAM-
TEJISIMUA U JE€TbMM; OTHOILEHUS MO YCHIHOBJIEHUIO peOeHKa U T. 1.),
YTO MO3BOJISIET TOBOPUTH O MeMOoOe CeMellHO-Npagoso2o pecyaupo-
B8AHUS KAK 0 00360AUMEAbHO-UMNEPAMUBHOM C YCUACHUEM 00360~
aumenvrvix Havan. CK npenocTaBuil IpaBo CyObEeKTaM CEeMEHHBIX
OTHOIIIEHWI B psijie CJIydaeB CaMOCTOSITEJIbHO OIPEAesisiTh Conep-
>KaHue, OCHOBAHMS U ITOPSIIOK OCYIIECTBICHMSI CBOMX IpaB U 00SI-
3aHHOCTEl B COOTBETCTBYIOILIEM COIJalleHMd (OpavyHbIil IOTOBOD,
comnalieHue o0 yruiaTe ajJMMEHTOB, COIVIAIICHUE O IIOPSIIKE OCy-
IIECTBIICHUSI POOUTEILCKUX IIpaB POIUTESIEM, ITPOXKUBAIOIIUM OT-
JIIeTbHO OT pedeHka). IMEHHO B 3TOM 3aKJIIO9YaeTCsl MPUHIIAINAIb-
Hoe ormnuue CK OT paHee AeiCTBOBABIIETO CEMEHOrO 3aKOHOMA-
TEJIbCTBA, YTO HAIILIO OTpakeHHEe KaK B €ro COACpXKAHWU, TaK U B
cTpykType. Takoil momxon HauOoJiee ONTUMAIBHO CIIOCOOCTBYET
MPaBMJILHOMY M B3BEIIEHHOMY PETYJIMPOBAHUIO OTHOIICHWIT MEXIY
BCEMU WIEHAMU CEMBbU.

Takum oOpa3oM, CYIIECTBYIOILINE CIIOCOOBI IIPABOBOIO BO3ICH-
CTBUSI Ha CEeMEIHBIC OTHOIICHMS (HaIeJeHHEe CYOBheKTOB ITpaBaMU;
orpejae/ieHMe MX MPaBOBOrO IOJIOKEHMS, IOpsAKa OCYIIECTBJIe-
HMS IIpaB U 00S13aHHOCTEi; JO3BOJICHUS U 3amlpeThl; cBOOOAA B yC-
TAHOBJICHMY HMYIIECTBEHHBIX MpaB U O0S3aHHOCTEI) OTIMYAIOTCS
pa3zHooOpa3uMeM M Jal0T BO3MOXHOCTb MX YIOPSIIOYMTb, WCKIIIO-
YUTh MPOM3BOJILHOE BMEIIATEIbCTBO KOrO-IM0O, B TOM YHCIE U
rocyiapcTBa, B Jiea CEMbM, a TakXke OOeCIeuMTh 3allUTy IIpaB U
MHTEPECOB BCEX UICHOB CEMbM.

Hapsny co crnenudukoii mpemMera M METoAa IIPaBOBOIO PEry-
JINPOBaHUSI CeMEMHOMY IpaBy IPUCYIIA U COOCTBEHHBIC LICIM IIpa-
BOBOIO PETYJMPOBAHUS CEMEWMHBIX OTHOILICHUIN, KOTOPHIE B CBOIO
odepenb OIPEeAesITIOT OCHOBHBIC NPWHLMITEI (Hayaja) JaHHOM OT-
paciy 3aKOHOJATENbCTBA .

B cootBerctBuM ¢ 11. 1 cT. 1 CK yeasmu npasosoeo pecyaupo-
BAHUSI CeMEUHbIX OMHOUIEHUN SIBJISIIOTCS: YKPEIJICHUE CEMbM, TO-
CTPOCHHE CEMEMHBIX OTHOIICHWII Ha 4YyBCTBax B3aMMHOI JIIOOBU,
YBaxKe€HMS Y B3aMMOIIOMOIIM ¥ OTBETCTBEHHOCTHU IIEpe]l CeMbE BCEX
ee wieHoB. CeMeilHOe 3aKOHOAATEIbCTBO, KPOME TOrO, IMPU3BAHO
obecreunTh OeCHpPernsITCTBEHHOE OCYIIECTBICHUE YJIeHAMM CEMbU

' 06 OCHOBHBIX Hauajax (IPUHIMIAX) ceMeifHoro mpasa cMm. § 2 . 1.
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CBOUX TpaB, a B cjydyae HEOOXOAMMOCTH CYAEOHYIO 3allUTy ITUX
npaB, a TakKXe He OOIycKaTh HapylIeHUs MpaB rpaxiaaH Ha He-
MPUKOCHOBEHHOCTh YAaCTHOU XW3HU, JIUYHYIO U CEMEWHYIO TailHYy,
rapanTupoBaHHbIe cT. 23 Konctutyuunm PO.

PaccMmoTpeB OCHOBHBbIE XapaKTEpUCTUKW CEMEWHOTOo MpaBa,
MOXHO JaaTh cienymwliee ero onpenencHue. CemeiiHoe npago Kak
00Ha u3 ompacaeii pocculickozo npasa — 3mo cucmema npaosvix
HOpM, pesyaupyrujux cemelinble OMHOWEeHUs, M. e. AUYHble U
UMYU,eCMEeHHble OMHOUICHUS, BO3HUKAruwue medxucoy epaxicoamna-
MU U3 Opaka, KpoeHo2o podcmea, NPpUHAMuUA O0emell 8 CeMbl0 Ha
eochumatue.

HeobxonumMo OoTMETUTb, UTO MPAaKTUYECKU Ha BCEM MPOTSIXKe-
HM XX CTOJISTUS TOCTATOYHO aKTUBHO 0OCyXKHanachk IIpodJjiemMa co-
OTHOIIIEHUSI CEMEWHOro M rpaxKJaHCKOTO IpaBa, 4YTO ObLIO CBs3a-
HO C pa3jJInM4yHOM OLIEHKOUW MPaBOBOWM IMPUPOJbI CEMEWHBIX OTHOILIE-
Huit. Juckyccus 1o 3Toii mpobyieMe Bejiach ellle B Havyanie XX B.
B xone nuckyccuu 1o aToii IpobieMe ObUIM BbICKa3aHbI IBE OCHOB-
HbI€ TOUKU 3PEHUS:

a) ceMeilHoe MpaBO — 3TO CaMOCTOsITe/IbHasi OTpacjb IpaBa,
OTJINYHAsI OT TpaXkIaHCKOTro IIpaBa;

0) ceMmeliHOe MpaBO cCjledyeT paccMaTpuBaTh KaK COCTaBHYIO
YacTh TpaxKJaHCKOTO TpaBa, €ro MmoaoTpacb.

Tak, npodeccop-tuBunuct I'. ®@. lleprnieHeBUY CUUTAJI, YTO
ceMeifHoe MpaBo JOJKHO BOWTM B COCTAaB TpaXIaHCKOro mpasa'.
B To ke BpeMs apyroil usBecTHblli uuBuauct, . M. Meitep, 3ana-
Basi BOIIPOC: «A €CTh JIU MECTO YUYPEXICHUSIM CEeMEHCTBEHHOTO CO-
1032 B TPaXJIaHCKOM IIpaBe?» — caM Xe Ha HEero u oTBevasl: «...eClu
XapakTepucTuueckas yepTa BceX yUpexKIeHUN ceMelCTBEHHOIo Co-
103a 4yxJa cdepe rpaxmIaHCKOTro mpaBa, TO IO CTPOIoil moclieno-
BaTeJIbHOCTU JOJKHO CKasaTbh, YTO YUYPEXKISCHUSIM 3TUM U HE Me-
CTO B CUCTEME rpakjaHCcKoro npasa. K HeMy OTHOCUTCS JUIIb UMY-
IIIECTBEHHAasl CTOpOHA CEMEWCTBEHHBIX OTHOIIEHUI; Apyrue Xe
CTOPOHBI JTOJIKHBI ObITh paccMaTpuBaeMbl TOJIbKO IO Mepe Hamgo0-
HOCTU, JUISl ypa3yMeHUs MMYLIECTBEHHOI CTOPOHBI» .

Bonpoc o npu3HaHUU CEMENHHOTO IMpaBa CaMOCTOSITEIbHON OT-
paciiblo TipaBa He OblJ1 OKOHYATEJIbHO pa3pellieH U B TEOPUU COBET-
ckoro ceMeitHoro mpana. [Ipobnema 3akiioyaiack B IIpU3HAHWUU
HaJIUYUS y CEMEUHOro IpaBa CHelUu@UIHOro MmpeaMera peryainupo-
BaHMsI, HE COBITAAIONIETO C MPEAMETOM T'PakIaHCKOTro Mpasa, J1bo

' CM.: Hlepwenesuy I @. Yxa3s. cou. C. 12, 13.
* Meiiep JI. H. Pycckoe rpaxnaHckoe mpaso. Y. 1 (mo usa. 1902 r.). M., 1997.
C.33—34.
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B MPaKTUYECKOM OTOXIIECTBJIEHUMW TPEIMETOB CEMEWHOTO MpaBa W
TPAXIAHCKOTO TPaBa M COOTBETCTBEHHO PAaCCMOTPEHWU WX Kak
eIMHOI OTpacyiv TpaBa. B 3Toil cBSI3M oTMeEYaloch, YTO TOA Ipea-
METOM IIPAaBOBOIO PETYJIMPOBAHUS TIOHUMACTCS U3BECTHAS COBOKYII-
HOCTb E€IMHBIX TI0 CBOEW CYIITHOCTA OOIIECTBEHHBIX OTHOIIECHWIA,
KOTOPBIE PETYJIMPYIOTCS HOPMAaM¥M JAHHOW OTpaciu MpaBa, W 4TO
IJIaBHBIM TIpY BbIIEJICHUM JI000KM OTpaciy IpaBa B CaMOCTOSITE/b-
HYIO SBJISIETCH <«XapaKTep TMOJIEXKAIMX IPAaBOBOMY pEryJIdpoBa-
HUIO OOLIECTBEHHBIX OTHOLLEHUI»', a He (POPMaTbHOE COBMAIECHUE
MPEeIMETOB BEIECHUSI TPAKIAHCKOTO M CeMEHOoro rpasa (T. €. uMy-
IMIECTBCHHLBIX W JIMYHBIX HEMMYIICCTBEHHBIX OTHOMGHHﬁ).

HMmenHo cneuuguyHbie 4epThl CEMEHMHBIX MPAaBOOTHOILLIECHUI,
KaK MMYIIECTBEHHBIX, TaK M HEUMYILIECTBEHHbIX (BO3HUKHOBEHME
CEMENHBIX MTPABOOTHOIIIEHUI 13 CBOCOOPAa3HbIX I0pUANYECKUX (aK-
TOB: Opaka, poiCTBa, MaTePMHCTBA, OTILIOBCTBA U T. IL; TIpEUMYIIE-
CTBEHHO JIMYHO-IPABOBOI XapaKTep CEMEMHBIX OTHOILEHMI1; HEOT-
Yy>XKIaeMOCTb CEMEWHBIX MpaB U O00S3aHHOCTEH, YCTOMYMBOCTD,
MOCTOSIHCTBO, CTporas MHIMBUIyaJIM3alvsl YYaCTHUKOB CEMENHBIX
OTHOILIEHWI W JIp.), TIO3BOJIUIN OTACIUTh UX OT TPaKIAHCKUX Tpa-
BOOTHOIIeHUI1. B pe3yibTare B TeOpUM COBETCKOIO CEMEITHOTO IIpaBa
BO3001aaMa TOYKa 3pEHUsI O TOM, YTO CEMEMHOE U TIpakIaHCKOe
MPaBo SIBJISIIOTCS XOTS U CMEXKHBIMM, HO Pa3IMUHbIMU OTpacssMu
MpaBa, IMOCKOJBbKY CeMEHOe MpaBO MMEET CBOM OCOObIA IMpeamMeT
peryaupoBaHus. JIaHHBII BBIBOJ, MOIKPEIUISUICS TaKxKe U CChLIKA-
MM Ha HaJM4Me CBOEOOPA3HOIO METOAAa CEMEHO-IPaBOBOIO pery-
JIUPOBaHUS (IO3BOJIMTEILHO-UMIIEPATUBHOIO METO/A).

CnenyeT OTMETUTh, YTO BOIIPOC O HEOOXOOVMMOCTU pa3rpaHM-
YeHHUsI CEMEMHOI0 M TPaXAAHCKOro IIpaBa OOCYXKAAJCs HE TOJIbKO
B HayKe CeMEWHOro IpaBa, HO U B TEOPUU TPaKIAHCKOrO IipaBa.
Tak, O. A. KpacaBuuKOB NOAYEepKMBAJI, YTO CeMeiHbIe OTHOLIECHMS
PEryJIUpYIOTCS CEeMEMHBIM 3aKOHOIATEILCTBOM U K IIPEAMETY I'paXK-
JIAHCKO-TIPAaBOBOTO PETyJMPOBAHUS HE MNpUHAMIEXKAT, a Takxke
«CeMelHbIe OTHOIIIEHUSI — 3TO OCOOblIe OOILECTBEHHBIE CBSI3U, KO-
TOpBIE CYIIECTBEHHO OTAWYAIOTCS OT BCEX WHBIX JIMYHBIX HEUMY-
ILIECTBEHHBIX M UMYILECTBEHHBIX OTHOLLICHUI, PETYIUPYEMBIX Ipax-
JaHCKUM TipaBoM. CeMeiiHble OTHOIIECHUSI 00pa3yloT OCOOBI caMmo-
CTOSATENIbHBII TIPeIMET MPABOBOTO PErYIMPOBAHUS» . AHAIOTMYHOTO
MHeHus1 npuaepxuBaics B. A. Jlo3opues, MojiaraBUIvii, 4TO «Ce-
MEMHOEe MpPaBO PETyIMpyeT B OCHOBHOM HEHMMYIIECTBEHHBIE OTHO-

' Mameeee I. K. Yxa3. cou. C. 34.
> CoBerckoe rpaxiaaHckoe mpaBo: Yue6Huk. T. 1. Usn. 3-e / Ilom pen.
O. A. Kpacasuukosa. M., 1985. C. 8, 35—36.
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LIEHUSI, U, CJeI0BaTebHO, CEMEMHbIE OTHOILIEHMS BBIXOST 32 paM-
KM TPaxXJaHCKOIro MpaBa», Pa3bsSCHUB MPU BTOM, YTO <«MMYILE-
CTBEHHbIC OTHOILIEHUSI, BXOJSIIME B COCTaB CEMEMHOro IpaBa, He
SIBJISIIOTCSI TOBApHO-ACHEXXHBIMU, OHM HE OOCIYy>XKMBAIOT SKOHOMMU-
YecKuid 00OpOT, YTO XapakKTepHO IS rpaxkaaHckoro npasa. Mmy-
1IECTBEHHbIC OTHOILLICHUS 4YWIEHOB ceMbU (yILIaTa aJMMEHTOB) He
SBJISIIOTCS] TVIABHBIMM M OTPAXaloT MX JIMYHblE CBSA3MW» . [lomoOHas
NO3UIMA MOAIEPXKUBAIacCh W APYrMMU aBTopamu. B dacTHOCTH,
B. I'. BepaHuKOB oTMEYal: «...CEMEWHOE IIPaBO PEryJupyeT OTHO-
LICHUS, CBSI3aHHBIE ¢ OpakoM, MPUHAIIEXKHOCTbIO K CeMbE. DTU
OTHOILICHUS SIBJISIIOTCSI JIMOO JIMYHBIMU HEUMYILECTBEHHBIMU, JIM0O
MMYILIECTBeHHbIMU. BMecTe ¢ TeM, TecHO meperuieTasich ApYr C APY-
IOM, OHM O0pa3ylOT OCOOYIO I'PYIITy OOIIECTBEHHBIX OTHOILUEHUN —
ceMeliHble OTHOILIEHUS, CYLIECTBEHHO OTIMYAIoIIuecs OT HMMYIe-
CTBEHHBIX U JIMYHBIX HEHMMYILIECTBEHHBIX OTHOILLEHUI, peryJupye-
MBIX COBETCKMM IpakKgaHCKMM IipaBoM. lleHTpaibHOe MecTo B ce-
MEWHBIX OTHOIIEHMSIX 3aHMMAIOT JIMUHBIE CBSI3U MEXIy CYIpyra-
MM, POOUTEISMU, UX IETbMU U IPYTMMM YI€HAMU CEMbU. Pa3anyHbl
TAKXKE MEPCTIEKTUBbl PA3BUTUS IPAXIAHCKO-TIPABOBBIX cemeii-
HO-TIPaBOBLIX MMYILIECTBeHHbIX oTHOLIeHui» . O. C. Modde, He Bo
BCEM Pa3Ie/ISBIIMIA TOCIOACTBYIOIIYIO TOUYKY 3PEHUS Ha CEMEMHOE
MpaBO KakK OCOOYI0 M OTJAMYHYIO OT IPa’kJIaHCKOro IpaBa OTpacib,
TEM HE MEHee BBbIACJS TPYILy 00s513aTEIbCTB, KOTOPbIE <«CJIyXKaT
pacnpeacaeHuI0 MEeXIy IpakaaHaMHu YXKe IIOJIyYeHHBIX UMU TpY-
JIOBBIX JTIOXOJ0B», K KOTOPbIM OTHOCWJI aJIMMEHTHbIE 0053aTe/IbCTBA.
IIpn sTOM OH CuMTall, YTO ANMMEHTHBIE 0053aTEIbCTBA «BBIXOIST
3a Tpeesibl 00s13aTe/IbCTBEHHOIO MpaBa B COOCTBEHHOM 3HAaYeHWU
5TOr0 CJI0Ba M BKIIIOYAIOTCS COOTBETCTBEHHO B cepy CEMEMHOro
npasa»’. OTMEYAINCh B TEOPUU IPAKIAHCKOTO MpaBa U OCOGEHHOC-
TA METOJA PEeryJMpOBaHMUS CEMEHHOIo MpaBa BCJIEACTBUE 3HAYM-
TEJILHOIO KOJIMYECTBA B HEM IPEANMCaHUI MMIIEpaTUBHOIO XapaK-
Tepa, MoAjIeXalluxX 00s3aTeIbHOMY MCIOJHEHUIO, TOIIa KakK rpax-
JIAHCKOE TpaBO COCTOUT B OCHOBHOM M3 AWCITO3UTUBHBIX HOPM,
JOIYCKAIOLINX BO3MOXHOCTb OINpPEIEICHUSI XapaKTepa B3auMMOOT-
HOILIEHUI CTOPOH TIOJIHOCTBIO WMJIM B OIIPEACIEHHOM Mepe Mo MX
COOCTBEHHOMY YCMOTPEHUIO B COOTBETCTBYIOIIEM COTJIALICHUMN.
C y4eToM M3JI0XXKEHHOTO MPaKTUYECKHW OJHO3HAYHO TMPU3HABAIOCH,

' CoBeTckoe rpaxpaHckoe mpaso: Yue6Hux / Ilom pen. O. H. Caduxosa. M.,
1983. C. 8§, 9.

* Cogerckoe rpaxpaHckoe mpaso: YueoHuk. U. 1 / Tom pen. B. A. Pacenyesa.
3-e uza. M., 1986. C. 19—20.

* Hoghgpe O. C. Obs3atenvcTBeHHOE pao. M., 1975. C. 9.
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YTO CeMeilHOoe TpaBO — CaMOCTOsITeIbHAas OTpacib Mpasa, y KO-
TOPOM MMEIOTCSI CBOM OCOOEHHOCTH (2 MMEHHO: cIielndurKa mpeame-
Ta U MeTola MPaBOBOTO PETyJIMPOBAHUs), OTIMYAIOIINE €€ OT ApYy-
IMX oTpacjiell MpaBa, MPEXIe BCEro rpakaaHCKOro.

TlonobHbIA Moaxon K ONpeaesieHUI0 CeMEHOro IMpaBa Kak ca-
MOCTOSITEJTbHOM OTpaciu mpaBa, HO CMEXHOM C IrpakIaHCKUM Mpa-
BOM, MpeodiagaeT U B HacToslee Bpemsi, XoTsd ¢ npuHsatuem CK B
COBPEMEHHOIM HayyHOW 1 y4eOHOI JuTepaType OTMeYaeTcss HEKO-
TOpoe COMVDKEHUE OTHOILIEHMU, PEeryjaupyeMbIX CEMEUHBIM IpPaBOM,
C COOCTBEHHO TpaxkKIaHCKO-TTPABOBbIMU OTHOIIIEHUSIMU (IOMyCKaeT-
cs 3aKJIIYEeHUE MEXAY CylpyraMu OpauyHOro JOTroBOpa; BO3MOXKEH
repexoJl OT OOILE COBMECTHOI COOCTBEHHOCTH CYIPYTOB K OOIIeH
JI0JIEBOM COOCTBEHHOCTU; JOOPOCOBECTHBIN CYIIPYT MpPU MPU3HAHUU
CyIoM Opaka HeIeHCTBUTEIbHbIM BIIpaBe TPeOOBaThb BO3MEIIECHUS
MIPUYMHEHHOTO €My MaTepualbHOr0 M MOPAJIbHOTO Bpeia To Ipa-
BWIaM TpaKIaHCKOTO 3aKOHOJATEJbCTBA; OpayHblii JOTOBOp MO-
XeT OBbITb MPU3HAH CYIOM HEAEeNCTBUTEIbHBIM IO OCHOBAHUSIM,
npeaycMoTpeHHbIM 'K 111 HelelCTBUTENLHOCTU CENIOK U T. I.).
ITpuuem A. M. HeuaeBa paccMaTpuBaeT ceMeiiHOe MpaBO HE TOJIb-
KO KakK CaMOCTOSITEJIbHYIO OTpacib IpaBa (COBOKYITHOCTb rocyaap-
CTBEHHBIX TpPEIINMCaHUI, alpecOBaHHBIX JIMIIAM, HaMepeBaIOIIM-
Csl co3[aTh CEMbIO WM YCTAHOBUTH CEMENHbIE MPABOOTHOIIEHUS),
HO TaKke KaK OTHO M3 HallpaBJIeHUI HAayKW U KaK CaMOCTOSITEJb-
HylO OTpaciib 3aKOHOJATeJbCTBA. UTO KacaeTcs CrocoOOB peryJiv-
pOBaHMSI CEMEMHBIX OTHOIIEHUI, TO OHM, 10 MHeHMI0O A. M. Heua-
€BOIi, OTJINYAIOTCS OOJIBIIMM pa3HOOOpa3ueM U 3aKTI0YAI0TCS B 3ar-
perax ¥ J03BOJICHUSIX PA3JIMYHOIO XapakTepa, IOoApa3iesIsseMbIX
Ha TIPSMBIE U KOCBEHHbIE .

Muoit nozuumu npuaepxusaetcsd M. B. AHTOKoJbCKast, 000-
CHOBBIBAIOILIAS] OMHOIUIAHOBOCTh MPUPOIBI TPAKIAHCKUX U CeMEM-
HBIX OTHOIIEHWII U ToJjaramolias, YTo ceMeiiHoe 3aKOHOIATeIbCTBO
HE COAEPXUT KAYECTBEHHBIX MATePUATbHBIX KPUTEPUEB, MO3BO-

' Cm., Hamp.: 'paxnanckoe npaso: Yue6uuk. Y. I / Ion pen. FO. K. Toacmo-
20, A. II. Cepeeesa. M., 1996. C. 14; I'paxkmaHckoe mpaBo: YueOHMK. YacTh mep-
Bast / [lon pen. A. I Kaanuna, A. U. Macasesa. M., 1997. C. 26—27; I'paxxnaH-
ckoe mpaBo Poccun: Kypce neximii. Y. 1 / OtB. pen. O. H. Cadukos. M., 1996.
C. 9; Hepcecany B. C. O6iuas teopust mpaBa u rocymapcrtsa. M., 1999. C. 439—
440; CemeitHoe TIpaBO: ITPOOJIEMbI U TIEPCIIEKTUBBI Pa3BUTUS (MaTepUaIbl «Kpyr-
Joro crona») // TocymapctBo u mpaBo. 1999. Ne 9. C. 94—95, 100—101; Toa-
cmoti 0. K. I'paxnmaHckoe MpaBo U rpaxiaaHCcKoe 3akoHopatenabcTtBo // Ilpa-
BoBeaeHue. 1998. Ne 2. C. 147—148; fxoeree B. @. Poccus: 3KOHOMUKA,
rpaxaaHCKoe MpaBo (BOIMPOCHI Teopuu M mpaktuku). M., 2000. C. 136—143.

’ Cm. nonpo6Ho: Hewaeea A. M. Yka3. cou. C. 5, 12—21.
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JITIOIIMX OTTPAaHWYUTh CEMEMHBbIE OTHOIIECHUsI OT OTHOIICHMI, pe-
TYJIMPYEeMBIX APYTMMU OTpacsaMu IipaBa. B 3Toii ¢BsI3M ero aeaer-
cs1 BBIBOI 00 OTCYTCTBUM CHEIM(PUKN CEMEMHBIX TTPAaBOOTHOIIICHMIA,
JOCTATOYHBIX [JIsl IPU3HAHMUS CEMEMHOIo IpaBa CaMOCTOSITEILHOM
otpacanio. [loaToMy cemeiiHoe TpaBo paccMarpuBaeTcss M. B. An-
TOKOJIbCKOM KaK IIOAOTpacib TpaXJaHCKOIO IIpaBa, XOTsa Oe3yc-
JIOBHO M 0OOJamaroiasi 3HaAUUTEJbHOM BHYTPUOTPACIEBOM CITCIIM-
(ukoii, HO OTHOCSILIASCI B LIEJIOM K cepe YaCTHOTO I'paxkaaHCKO-
ro mpaBa. MeTon ceMeiHOTO mpaBa B COBPEMEHHBIX YCJIOBUSX, IO
e€e MHEHUIO, — 3TO, II0 CYTH, METOH, KOTOPBbIM OIEPUPYET Ipax-
JMAHCKOE IIPaBO, M MOXKET ObITh OXapaKTepM30BaH KaK TUCITO3M-
TUBHBIA Y CUTYAaLIMOHHBIA (C Y4eTOM 3HAYMTEJIbHOTO YBEIMYEHUS B
CK 1o cpaBrenmio ¢ KobC mucrno3snuTuBHBIX HOPM, TTPEIOCTABISIO-
LIMX CTOPOHAM BO3MOXHOCTb PELIECHUS TeX WM MHBIX BOIIPOCOB I10
B3aIMHOMY COIJIACHIO, a TaKXXe HaJW4Wsl CUTYallMOHHBIX HODPM,
TpeOYIOIMX MHAVBUAYAILHOIO MOAX0Aa ITPaBOIIPUMEHUTEIBHBIX OP-
TaHOB K OTHOIIICHUSIM, BOZHUKAIOIINM B KOHKPETHOI CEMbE), OIHA-
KO C COXPAHEHUEM 3HAYMTEJIbHOIO MMIIEPATMBHOIO Hayaua . Bmec-
TE C TeM TOHOOHAs TTO3MIIMS TIOKa He pa3fensieTcs OOJIbIIIMHCTBOM
aBropoB. IloaTomy, Kak u mpexniae, mpeodiiagaroleii mpoaoKaeT
OCTaBaTbCs TPAAMIIMOHHAS TOYKA 3PEHUS] Ha CEMEiTHOe MpaBO KakK
Ha CaMOCTOSITE/IbHYIO OTpacib IIpaBa, MMEIOIIYI0 CBOE COOCTBEH-
HOE 3aKOHOMATEJIbCTBO, a TakKe KaK Ha OIHO W3 HaIlpaBJICHUA

HayKn M COOTBCTCTBYIOLIYIO y‘{C6Hy10 JUCHUILINHY.

§ 2. OcHoBHble HaYaIa (IIPUMHIMIIBI)
ceMeiHoro npasa

IIpy packpbITUM CYIIHOCTA CEMEMHOro IpaBa HEOOXOOMMO
VUUTBIBATH HE TOJBKO CIIELIM(PUKY €ro mpeaMera M MeToia ceMeii-
HO-TIPABOBOIO PEryJIMPOBaHMsI, HO M OCHOBHbIC Hayaja (IpUHIIM-
TbI) CEMEHOro IpaBa, oTpaxalolle Haubosee XapaKTepHble yep-
ThI JAHHOM OTpac/u IIpapa.

OcHogHble Havana (MPUHYUNBL) CEMeLiHO20 npasa — 3mo py-
K0800siujUe NOAONCEHUSl, ONpedeasouue CYuUHOCms OaHHOU Om-
pacau npasa u umeroujue oouleobsa3amenvHoe 3Ha4eHue 6 Cuny uUx
npaeosoeo 3axpenienus. be3 yderta OCHOBHBIX Hadasl (MPUHIIUIIOB)
CEMEMHOro IpaBa HEBO3MOXHO ITPaBMJIBHO TOJKOBATb U IIpUMeE-
HATHb €ro HOpMbL. [IpMHLMIIBI CeMEHHOro mpaBa BaXKHbI HE TOJILKO

' Cm.: Aumokoasckaa M. B. Yka3s. cou. C. 7—9, 25—30, 35.
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JUISL TIpPAaBOMPUMEHUTEbHOW MPAaKTUKU, HO U IJs Oojee TiyOooKoro
YSCHEHMsI CYIIHOCTU JNEeUCTBYIOIIEr0 CEeMEHHOTro 3aKOHOAAaTeJbCTBa,
€ro TIOCJENYIOIIero COBEPIIEHCTBOBAHUS.

IToaToMy BBeleHHME B 3aKOH CIlellMaJIbHONW HOPMBI 00 OCHOBHBIX
Havajax cemeiiHoro 3akoHopaTteabcTBa (c1. 1 CK) mmeeT uckiio-
yuTeJbHO BaxHoe 3HadeHHe. Kak ormeuaer A. M. Heuyaena, cr. |
CK, omnpenensis OCHOBHbIe Hauajla CeMEHHOTO 3aKOHOJATeJlbCTBa,
JaeT B 00lIeM BUIE MepeyeHb, C OJHOW CTOPOHBI, XKeJlaTeJIbHBIX, a
C JIPYroM CTOPOHBI, HENOMYCTUMBIX NEUCTBUM U MOCTYIKOB, YTO
«ITO3BOJISIET COCTABUThL IIPEACTaBJICHUE O TIJIABHBIX 4YepTax, IT0JIO-
KUTEJIbHOIM MOJEIN 0100pSAEMOro MOBEAECHUSA B CEMbE» .

K ochosnbim nHauasram (npunyunam) cemeiinoeo npasa ct. 1 CK
OTHOCHT:

1) nmpuHUMI TTpU3HaHUS Opaka, 3aKJIIOYEHHOTO TOJbKO B Opra-
Hax 3arca. B coorBerctBuu ¢ 1. 2 ct. 1 CK B Poccuiickoit ®enepa-
LIMY MO-TIPeXHEMY MPU3HaeTCs TOJbKO Opak, 3aKJIOUEeHHBIN B opra-
Hax 3arca. C 1917 r. B Poccun cormacHo [dexkpery BIHIMK u CHK
PCOCP ot 18 mekabps 1917 r. «O rpaxamaHcKoM Opake, O IeTSIX U
0 BeJIeHUM KHWUI aKTOB TPaXXIaHCKOTO COCTOSHMs»  Oblla OTMEHEHa
liepkoBHas ¢bopMma Opaka U NMPpU3HABAJIUCH NEHCTBUTEJIbHBIMU Opa-
KU, 3aKJIOYEHHBIE B TPaxXJaHCKOM IOPSAAKE, T. €. B YIOJHOMOYEH-
HBIX Ha TO TOCYJAAapCTBEHHBIX OpraHax, KOTOPbIMHU SIBISIIOTCSI opra-
Hbl 3arca. [ToaTomy Opaku, 3aK/JOUeHHbIE MHBIM CIOCOOOM (IO pe-
JIMTUO3HBIM, LIEPKOBHBIM M MHBIM OOpsiam), He MpPU3HAIOTCS, T. €.
HE MMEIOT HUKAKOIro IMPaBOBOTO 3HAUYEHUS M HE TMOPOXKIAIOT HHKA-
KUX TIpaBOBBIX TocieacTBuil. He mpusHaetcst 6pakoM u dakTuyec-
KOE€ COXUTENbCTBO MYXXUMHBI U XEHIIMHBI 03 TocyaapcTBEHHON
perucTpanmy B opraHax 3arca, CKoJib Obl JJUTEJbHBIM OHO HU OBLIO.
Kak 000CcHOBaHHO MOIYEPKUBACTCS B IOPUIMUECKON JHUTEpaType,
3HauYeHUE aKTa TOoCyJapCTBEHHOU perucTpaluu 3akjroueHusi 6paka
COCTOMT B TOM, 4YTO B pe3yJbTaTe 3TOr0 COI3 MYXUYWHBI U XKEH-
IIMHBI MOJy4YyaeT OOIeCTBEHHOEe MPU3HAHMWE U 3aIUTY CO CTOPOHbI
rocylapcTba, Kak ydoBJIeTBOpsAOLIMil TpeboBaHUAM 3aKoHa . Heob-
XOJIMMOCTb TOCYIapCTBEHHOU perucTpaliuu Opaka 3akperieHa B 3a-
KOHO/ATeJIbCTBE OOJBIIMHCTBA pa3BUTHIX cTpaH (HunpepnaHnwl,
Benbruga, ®panuusa, 'epmanug u ap.);

2) TPUHUUN JOOPOBOJBHOCTU OPAyHOrO COMO3a MYXUYUHBI U
JKEHIIMHBI, O3HAaYalIlMil MpaBO KaXJOTO MYXYWHBI U KaXIOW

' Heuaesa A. M. Yxas3. cou. C. 30.

> CY PC®CP. 1917. Ne m. Cr. 160.

* Cm., Hamp.: KommenTapmit k CeMeitHoMy Konekcy Poccumiickoit @eneparim /
OrtB. pen. 4. M. Kysueuyosa. C. 3.
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JKEHILMHbI BHIOpaTh cebe XKEeHY WM MyxXa II0 COOCTBEHHOMY YC-
MOTPEHUI0O M HEIOMYCTHUMOCTb KaKOTo-JIM0O CTOPOHHETO BO3Ieii-
CTBUS Ha WX BOJIO TIIPM PEIIEHMH BOMNpPOCAa O 3aKIIOYeHUU Opaka.
BzanmMHoe 100pOBOSILHOE cOIlacMe MYXKUYMHBI M XKEHIIUHBI, BCTY-
naroumx B Opak, — o00s13aTeJIbHOE YCIIOBUE 3aKJIIOueHUsl Opaka.
s 3akimoueHusT Opaka He TpeOyeTcsl COIIacusl WM pa3pelieHUs
co cropoHbl nHBIX JuIl (cT. 12 CK — cm. § 2 1. 2). JlaHHBIi TpuH-
LIMIT TIpearnoiaraeT U BO3MOXHOCTh pacTOpXKeHHus Opaka (CBOOOMY
pa3Boja) Kak Mo XeJaHWI OOOMX CYNpPYroB, TaK W IO 3asBICHUIO
ToJbKO ogHoro m3 Hux (cr. 16—23 CK — cm. § 1-3 1. 3). Cyn He
BIIpaBe OTKa3aTh B PacTOPXKEHUM Opaka IPU OTCYTCTBUU COTJIACHS
OIHOTO M3 CYNPYIrOB Ha 3TO, €CJIM MepPbI 10 MPUMHUPEHUIO CYTIPYTOB
OKa3aJMCh Oe3pe3ylbTaTHbIMM, a JPYroM Cymnpyr HacTaMBaeT Ha
pactopxenun o6paka (cr. 22 CK — cm. § 3 . 3);

3) NpUHLMI paBEHCTBA IpPaB CYNpPYroB B CEMbE OCHOBAH Ha
nosnoxeHusx cr. 19 Koncturyumu P® o paBeHCTBe IpaB MyX4u-
Hbl M XEHIIUHbI U BbIpakaeTcsd B TOM, YTO MYX U XKeHa WUMEIOT
paBHbIE TpaBa MPU PELIEHUM BCEX BOMPOCOB XXM3HU CEMbM (Mare-
PUHCTBA, OTLIOBCTBA, BOCIUTAHMS M OOpa3OBaHMS NETeil, OromrKeTa
cembu ¥ T. 1) (ct. 31, 32, 34, 39, 61 CK);

4) MpUHLMI pa3pelieHus] BHYTPUCEMENHBIX BOMPOCOB IO B3a-
MIMHOMY COIJIaCHIO COTIJIacyeTcsl C BbIlIEHa3BaHHBIM MPUHIIMIIOM pa-
BEHCTBA MpaB CYIIPYTOB B CEMbE M TECHO CB3aH ¢ HUM (1. 2 cr. 31
CK — cM. nogpobHo § 1 mi. 4). JleficTBUe AaHHOTO IIPMHIIMIIA pac-
MPOCTPAHSIETCS Ha pPELIEHKHE JIIO0Oro BOMpoca XU3HU CeMbU (pac-
XOJI0BaHUE OOIIMX CPEACTB CYIpPYroB; BjaleHue, I0Jb30BaHUE U
pacropsikeHre OOIMM MMYILECTBOM; 3aKJII0UeHUe CylpyraMu Opay-
HOTO JIOTOBOpA, YCTAHABJIMBAIOILIETO JOTOBOPHBIA PEXUM HMX HMMY-
LIECTBA, WIM COMALIEeHUsI 00 yIulaTe IMMEHTOB Ha COjepXaHue
HYKIAIOILEerocsl HETPYAOCIOCOOHOIO CYIpyra; MNOpSAOK HeCEeHUs
KaXIbIM U3 CYNPYroB CEMEWHBIX PacXO/IOB; BBIOOP 0Opa3oBaTeb-
HOIO yuypexXaeHUSI U (opMbl OOydeHUs OeTel U Ap.);

5) TpUHIIMIT IPUOPUTETA CEMEWHOTrO BOCTIMTAHMSI JETei, 3a-
00Tbl 00 WX OJJAarOCOCTOSIHUM W Pa3BUTHUM, ODOeCIieueHUs MPUOpPU-
TETHOM 3alIUTHl UX MPaB U UHTEPECOB. JlaHHBII MPUHIIMIT BbITEKA-
eT u3 cojepxaHusi KoHBeHIMM o mpaBax pebeHKa', paccMaTpu-
Balollel ero Kak caMOCTOSITEJIbHYIO JMUYHOCTh, HaleJIEeHHYIO

' MpuHATAa ¥ OTKPHITA JUISI TIOAMUCAHUS, PaTUOUKALIMU U TIPUCOEIMHEHUS Pe-
3omouueii 44/25 T'enepansHoit Accambiaen OOH or 20 Hosiops 1989 r. Berynu-
Jna B cuiy 2 ceHtsa6pss 1990 r. ParuduuupoBana BepxosHbim Coetrom CCCP
13 uronHst 1990 r. Berynuna B cuty niss CCCP ¢ 15 centsiops 1990 r. (CoopHMK
MexayHapoaHbix gorosopoB CCCP. Beim. XLVI. 1993).
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COOTBETCTBYIOIIMMMU IpaBaMUu, HYXIAWOIIYIOCS B CUJYy BO3pacTa
B mojaepxke u 3amute. Poccuiickas Pegepanns, Kak y4aCTHUK
KonBeHIIMu o mpaBax pebeHKa, MpUHsJIAa Ha ceds 00si13aTeNbCcTBA
MIPUBECTU AEUCTBYIOIEe CeMeilHOe 3aKOHOJATeIbCTBO B COOT-
BeTCTBUE ¢ TpeboBaHUsAMU KOHBEHIMHM U 00ECIeUYuTh BCEMEp-
HYI0 3allUTy IpaB u uHTepecoB pedeHka. B CK 3akpemnen me-
JIBIA KOMIUIEKC TMpaB HECOBEPUICHHOJETHUX (JIMUHBIE HEUMYILE-
CTBEHHBIE U MMYIIEeCTBEHHbIe TpaBa — cT. 54—60 CK), a Takxe
MnpaB W 0O0sS3aHHOCTEUW POAUTEJIEN MO BOCMUTAHUIO, CONEPXKAHUIO
u obpazoBanuio aereit (cr. 61—68, 80 CK). Ocoboe 3HaueHUE UMe-
€T TMpPaBO HECOBEPILICHHOJIETHETO XUTh U BOCIUTHIBATHCS B CEMbE,
HAcKOJbKO 3TO0 BO3MOXHO (cr. 54 CK). MMeHHO cemeliHOe BOCIIM-
TaHUE JaeT BO3MOXHOCTb OCYIIECTBUTbh WHIMBUAYAJIbHBIU MOAXOM
K KaxXaomy peOeHKY C y4ETOM €ro JIMYHOCTHBIX, IICUXWYECKMX,
¢u3nYeCcKUX, HALMOHAJBHBIX U MHBIX OocoOeHHocTel. IloaToMy 3a-
KOH, ompeaensis GopMbl yCTpOHCTBa neTel, OCTaBIIMXCsS 0e3 Io-
MEYeHUs pOIUTENed, OTHAaeT MPUOPUTET CEMEWHOMY BOCIUTAHUIO
(YCBIHOBIIEHUIO, OINEeKe M TMOIEYUTEIbCTBY, IPUEMHON CEMbe —
ct. 123 CK).

Kak cnpaBemmnBo oTMedaeTcsl B JUTEpaType II0 CeMEHOMY
MpaBy, B pe3yJibTaTe peaju3alliy JaHHOTO MPUHIIMIIA HAa MpPaKTU-
K€ pebeHOK CTAaHOBUTCS CaMOCTOSITEIbHBIM CYOBEKTOM CEMEWHOTrOo
npasa'. OmpelejeHUe MPaBOBOIO IOJOXEHUS peOeHKa B CEeMbe
IIOJDKHO OCHOBBIBAaTBHCSI Ha MHTEpecax camMoro pebOeHKa, a He Ha
npaBax U OO0SI3aHHOCTSIX POJAMTEJICH;

6) MpUHLMUI oOecreYeHUs MPUOPUTETHON 3alUTHI NIpaB U UH-
TEpeCcOB HETPYIOCITIOCOOHBIX WICHOB ceMbH. CeMbsI KaK OOBEIMHE-
HUE JUIll, OCHOBaHHOE Ha OpakKe WM POJICTBE, €CTECTBEHHO IIpEI-
rmojaraeT okKkazaHue MMM IPYT APYry HE TOJIbKO MOpaJibHOW, HO W
MaTepuaJIbHOM MOAAEPXKKHU U MToMoluu. [Ipuyem takagd nomouip, Kak
C HPaBCTBEHHOM, TaK M C MPaBOBOW MO3WUIIMU, TOJKHA OKa3bIBATh-
Csl TIpeXIe BCEro HETPYIOCIIOCOOHBIM 4YjieHaM CEMbH, JUIIEHHBIM
M0 OOBEKTUBHBIM NMPUYMHAM BO3MOXHOCTU O0ECIeuynTh cebs HeoO-
XOOUMBIMU cpeacTBamMmu cyiiectBoBaHus. CK B cBSI3M ¢ 3TUM He
TOJILKO MpeayCMaTpuBaeT MPUOPUTETHYIO 3alUTY MUMEHHO HETpY-
JOCIIOCOOHBIX YJICHOB CeMbM (HECOBEPIISHHOJETHUX, WHBAJIUIOB
I, IT u III rpynmbl, JUII MEHCMOHHOIO BO3pacTa), HO M COAEPKUT
HOPMBI, HaIlpaBJIeHHbIE Ha pealu3aluio 3Ttoro mnpuHoumna (ct. 80,
87, 89, 90, 93—98 CK). Tak, HanmpuMep, 3aKOH OOSI3bIBAET TPYAO-

' Cm.: KommenTapuit k CemeltHomy Komekcy Poccmiickoit ®enepartyu / OTB.
pen. 4. M. Kysueyosa. C. 5.
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CIOCOOHBIX COBEPILIEHHOJIETHUX IETEi COOepXKaTh CBOMX HETPYIO-
CMOCOOHBIX, Hy:Knatoluxcs B nmomoiim poauteneit (ct. 87 CK), aHa-
JIOTUYHAs 00513aHHOCTh BO3J1araeTcsl Ha TPYJAOCIOCOOHbBIX COBEPIIEH-
HOJICTHMX BHYKOB B OTHOIICHUW HETPYAOCIIOCOOHBIX, HYXIAIOIIMX-
¢ B nmomMowM aeaymku u 06adymku (cr. 95 CK) u 1. n. Eciu
00s13aHHBIE JUlIA JOOPOBOJBLHO MAaTEPUAIbHYIO ITOMOILIb HETPYIO-
CITOCOOHBIM, HYXIAIOIIUMCSI B IIOMOIIM WIEHAM CEMbM HE OKAa3bI-
BalOT (IlepedyeHb TaKuX 4wieHoB ceMbM gaH B CK), To oHM MoOryr
OBITb IIPUHYXICHBI K €€ UCIIOJHEHMIO B CyIeOHOM ITOpSIIKE.

Taxum o0pa3oM, OCHOBHbIE Hayajaa CEMEMHOro 3aKOHOAATesb-
CTBa, BKJIIOYas TMpU3HaHWE Opaka, 3aKIIOYEHHOIO TOJIbKO B Opra-
Hax 3arca, JOOpOBOJIBHOCTb Opaka, eIumHoOpauue, paBHOIIpaBHUE
CYIIPYTOB B CEMbE, IPUOPUTETHYIO OXpaHy IpaB U MHTEPECOB HeE-
COBEPILEHHOJIETHUX W HETPYIOCHOCOOHBIX YJIEHOB CEMbM, OCTaIOT-
cs TpaguuoHHbIMU 1711 Poccuu. CymiectBeHHoi Hoemoi CK (1. 3
cT. 1) gaBisieTcs 3aKpeIUICHUE NPUHLUNG NPUOPUMEMA CeMELIHO20
éocnumanus demeii (ct. 54, 123) u 3ab6omut 06 ux 6racococmosi-
Huu u pazeumuu (ct. 60, 63).

CK ¢ yuetoM crieliupuKyA peryJaupyeMbiX UM OTHOIICHUIA KOH-
KPeTU3UPYET BaKHEUIINI KOHCTUTYLIMOHHBIA MPUHIIMIT PaBHOMpPA-
Bust rpaxnaH (cr. 19 Konctutymmu P®), cornmacHo KoTopomy To-
CYIapCTBO rapaHTUPYET PaBEHCTBO IIpaB M CBOOON IpaXKgaH He3a-
BUCHMMO OT I10J1a, Pachl, HALIMOHAJIILHOCTH, SI3bIKa, ITPOUCXOXKICHMUS,
WMYIIIECTBEHHOTO Y JODKHOCTHOTO TIOJIOXKEHUSI, OTHOIICHUS K pe-
JIUTUU, YOEXAEeHW, MPUHAIIEXXHOCTU K OOIIECTBEHHBIM OpraHu-
3allMsIM, a Takke npyrux oocrtosateiabeTB. B 1m. 4 cr. 1 CK 3ampe-
1IAI0TCS J1I0ObIe (hOpPMbl OIpaHUYEHMI TIpaB rpakaaH MpPHU BCTYILIE-
HMM B OpaK M B CEMEMHBIX OTHOIIEHMSIX 10 MPU3HAKAM COLIMAIbHOM,
PacoBOil, HALIMOHAJIBHOM, SI3bIKOBOM WJIA PEJIMTMO3HON NPUHAILJIEXK-
Hoctu. Orcloma cieayeT, 4To Oe3yCJOBHBIM IPUHLIMIIOM CEMEHHOTIO
mpaBa SIBJISIETCS pasHonpasue epajicoan 8 Cemeibix OMHOULeHUSX.

BaxHoe 3HayeHMe MMeEeT OCHOBAHHOE Ha COIEpXKaHUU CT. 55
Koncturynmun P® monoxenme m. 4 ct. 1 CK o ToM, 4yTo mpaBa
rpaxaaH B CEMbE MOTYT OBITb OrpaHMYEHBl TOJBKO Ha OCHOBAHUM
denepaabHOrO 3aKOHA M TOJBKO B TOM Mepe, B KaKOW 3TO HeoO-
XOOUMO B LEJSIX 3allMThl HPaBCTBEHHOCTH, 3I0POBbs, IIpaB U
3aKOHHBIX MHTEPECOB WIEHOB CEMbU M MHBIX I'paxKaaH. YKa3zaHHOE
TpeboBanue m. 4 ct. 1 CK rapantupyer mpaBa rpaxinaH OT MPOM3-
BOJIbHOTO YIIEMJICHMSI KaK CO CTOPOHBI OTHEIBHBIX I'pPaXkmaH, Tak
Y TOCYIapCTBEHHBIX OpraHoB. I1py 3TOM Iof, 3alUTOM 300POBbS MOXK-
HO TOHMMATh OXpaHy HE TOJbKO (PU3UYECKOro, HO M AYXOBHOIO
3I0POBbSI YJIEHOB CEMbM, OCOOEHHO JeTell (orpaxiaeHue OT Ipora-
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raHabl HACUJIUs, XECTOKOCTU, ceKca, MopHorpaduu u T. 1.). [ToHs-
THE HPABCTBEHHOCTU HOCUT MCTOPUYECKHU ITOIBIIKHBIA XapakTep U
3aKJII0YAeTCS B COOMOACHUM TpaXkJaHAMU yCTAaHOBJICHHBIX B OOILe-
CTBE HOPM MOpPaJId M mpaBuj noBeaecHus. OrpaHuueHue MpaB rpax-
JIaH B CEMbe MOXET OBITh IpemycMoTpeHo min B camoM CK, mmm B
Ipyrux denepalbHbIX 3aKOHaX. Tak, HalpuMep, COIJIaCHO CT. 73
CK cyn MOXET ¢ y4eTOM MHTEepecOoB pedeHKa MPUHSThL pelleHue 00
OTOOpaHMN pedeHKa y poxuTeneil (OOHOrO M3 HUX) 0e3 JIMIICeHUS
POIUTENILCKUX TIpaB (T. €. OTpaHUYUTh POAMTESbCKUE TipaBa). Miau
. 4 cr. 66 CK pmaeT mpaBo BOCHMTATE/IBHBIM, JICUEOHBIM YUpExKIe-
HUSIM U YYPEXICHUSIM COLMAIbHONM 3allUThl OTKA3aThb POAUTEIIIO,
MPOXKMBAIOIIEMY OTAEIBHO OT pebeHKa, B MPeIoCTaBIeHUN UHOOP-
MallMM O ero pebeHKe B ciydyae Hajluuyus Yrpo3bl IJIs KU3HU U
3I0pPOBbSl peOCHKA CO CTOPOHBLI 3TOrO POIAUTEJIS.

HMcKmounTeTbHO BaXXHOE 3HAYEHWE B peaanu3alliid HPUHIIM-
MOB CEMEMHOro IipaBa M JOCTVDKEHWU IIeJIeli IPpaBOBOIO PEryIrpo-
BaHMSI CEMEMHBIX OTHOIIEHUIA MMeeT IpeayCMOTpeHHas cT. 7 U 38
Koncturyunu PO n . 1 ct. 1 CK o6s3amenvuas eocyoapcmeennasn
noddepicka cemblu, Mamepuncmea, omyoecmea u demcmea. Hop-
MBI POCCHUICKOTO 3aKOHOHATEILCTBA O 3alllUTe TOCYIApCTBOM Ce-
MbM, MaTepPUHCTBa, OTLOBCTBA U JETCTBAa COOTBETICTBYIOT TpeOOBa-
HUSIM MEXIYHapOOHO-IIPaBOBBIX aKTOB MO MpaBaM 4ejioBeka. Ce-
MbSI SIBJISIETCS €CTECTBEHHOM 1 OCHOBHOM SIYEKOI O0LIECTBA U UMEET
MpaBO Ha 3alllUTy CO CTOPOHBI OOIIECTBA M TOCYyJapcTBa, a MarTe-
PUHCTBO M MJIAJEHYECTBO IAlOT IIpaBO Ha OcCo0Oe IMOoIleueHue u
MOMOIIb. DTO BbIpaXaeTcsl B TOM, YTO BCE TOCYIapCTBa, MCXOMS
W3 HAlMOHAJBHBIX YCIOBUI M B IIpenesiaX CBOMX BO3MOXHOCTEM,
NPUHAMAIOT HEOOXOOUMBIE MEpBI 10 OKA3aHMUIO ITOMOIIA POIUTE-
JISIM U APYTHAM JIMLaM, BOCHUTBHIBAIOIIMM JeTelf, B OCYILUECTBICHUU
9TOro MpaBa M B Clydae HEOOXOIMMOCTM OKa3bIBalOT MaTepuallb-
HyIO TTOMOIIb ¥ TOAAEPXKUBAIOT MPOrpaMMBbl, OCOOEHHO B OTHOIIIE-
HUM O0OECIIeUEHUs] TUTAHUEM, ONEXKION U XKUIbEM .

B Poccuiickoit Denepaiiny cemMbsl SBISETCS OOBEKTOM TOCY-
JTAPCTBEHHOM ceMelHON MoauTuku. Llens rocynmapcTBeHHON ceMeit-
HOI MOJIUTUKU 3aKJII0YaeTCs B 00eCIeUeHU rocyaapCTBOM HEO0XO0-
IVMBIX YCJIOBMI IJIsSI pealu3allii ceMbell ee (byHKIMIA U MOBBIIIE-
HUS KayecTBa XXKU3HU ceMbU. I'ocynapCcTBEHHas1 ceMeiftHas MOJUTHUKA
SIBJISIETCS COCTABHOM YaCThIO COLIMAIBHOU MOJIMTUKM CTPAHbI U TIPEI-
CTaBJIsIET COOOI LIEJIOCTHYIO CUCTEMY IIPMHLIMIIOB, OLIEGHOK U MEp
OpraHM3allMOHHOIO, 3KOHOMMWYECKOro, ITPaBOBOro, HAayYHOIO, MH-

' Cm., Hamp., . 3 cr. 27 KoHBeHIMu o mpaBax peGeHKa.

2 CewmeitHoe mpaBo Poccuu
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¢dhopMaIIMOHHOTO, IPOIAaraHAMCTCKOTO M KaapOBOIO XapakTepa, Ha-
NpaBJIeHHBIX Ha YJIy4llleHHWEe YCJIOBUIM M IIOBBIIIEHWE KadecTBa
KU3HU CEMBbHU.

OcHo8Hble HANPABAeHUsl 20CYOAPCMBEEHHOU CEMEUHOl NOAUMU-
xu 6 Poccuiickoii Dedepayuu BKIIIOUAIOT:

1) obecneyeHne YCJIOBUMIL HJISI TIPEOMOJICHUSI HEraTUBHBIX TE€H-
JIEHIIMI U CTaOMIM3allM1 MaTePUAILHOTO TTOJIOXKEHUS CeMEl, YMEHb-
lieHue OEeMHOCTHU W YBEJIMYEHUE TIOMOIIU MAIOUMYIIUM CEMBbSIM;

2) obecneuyeHne pabOTHMKAM, MMEIOIIUM JIETeli, OJIarormpusT-
HBIX YCJIOBMU JIsI COYETAaHUST TPYAOBOM NESITEIbHOCTU C BBITTOJHE-
HUEM CeMENHBIX OOSIBAHHOCTEIA;

3) KapaWHAJIBHOE yAydIIeHUe OXpaHbl 3MOPOBBSI CEMBM,

4) ycuieHue MOMOIIUA CEMbE B BOCIIUTAHUU AETEil .

OCHOBHbIMU NPUHUUNAMU 20CYOAPCMEEHHOI CeMelHOU NoaAu-
muxu ¢ Poccuiickoii Pedepayuu NMpoOBO3TIAIICHDI:

a) CaMOCTOSITEJIbHOCTh M aBTOHOMHOCTb CEMbM B MNPUHSITUU
pelIeHUl OTHOCUTEJIbHO CBOETr0 Pa3BUTUS;

0) pPaBEHCTBO CEeMEil M BCEX MX YICHOB B IpaBe Ha ITOAACPKKY
HE3aBHCUMO OT COLIMAJILHOTO ITOJIOXKEHMSI, HAllMOHAJIbHOCTH, MEC-
Ta KUTEJbCTBA U PEJIMTMO3HBIX YOEXKIEHUI;

B) MPUOPUTET UHTEPECOB KaXKAOro pedbeHKa HE3aBUCHUMO OT O4e-
PEIHOCTUA POXIEHUSI M OT TOrO, B KAKOW CEMbE OH BOCITMTBIBACTCS;

I) paBHONpaBUe MEXAY MYXYMHAMM M KCHIIUHAMU B HOCTHU-
XKeHUU OoJjiee CHpaBeJIMBOrO pacIpenesieHUsI CeMEWHBIX O00s13aH-
HOCTEll, a TakXe B BO3MOXKHOCTSX caMopeaiu3allii B TPYAOBOU
cepe U B OOLICCTBEHHOI AESATEIILHOCTM,

1) €IMHCTBO CEMEHOW MOJUTUKM Ha (erepalbHOM M PEruo-
HaJIbLHOM YPOBHSIX;

€) MapTHEPCTBO CeMbUM U TOCyJapcTBa, pasaejeHUue OTBEeT-
CTBEHHOCTHM 3a CEMbIO, COTPYIHUYECTBO C OOIIESCTBEHHBIMH OOBE-
IUHEHUSIMM, OJIarOTBOPUTEIbHBIMU OPraHM3alUsSIMUA U TIPEIIIPUHUN -
MaTeJIsIMU;

K) TIpUHSITUE Ha cebsl TOoCyIapCTBOM O0sI3aTe/IbCTB MO Oe3yc-
JIOBHOM 3allIMTe CEMbU OT HUILIETHI U JIMIICHUI, CBSI3aHHBIX C BBI-
HY>KIEHHOUW MWTpanueit, Ype3BblYaiiHbIMU CUTYallUSIMU IIPUPOIHO-
ro M TEXHOTEHHOIO XapakTepa, BOMHAMM M BOOPYXEHHBIMU KOHD-
JIMKTaMU,

3) ocyuiecTBiieHUe aud@epeHIMPOBAHHOIO I10AX0Aa B Ipemo-
CTaBJICHUM TapaHTUIl I10 MOIAEPKAaHUIO COLMAIILHO MNPUEMJIEMOTO

' Cm. 1. 18—21 OCHOBHBIX HaNpaBIeHUIl TOCYIAPCTBEHHON CeMeiHO MOMUTUKH,
yTBepXkIeHHBIX YKa3oM [pesunenta P® ot 14 mas 1996 . Ne 712 (C3 PD. 1996.
Ne 21. Cr. 2460).
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YPOBHSI XW3HU JJI1 HETPYOOCTIOCOOHBIX YJIEHOB CEMbU M CO3[IaHUE
9KOHOMMWYECKM aKTMBHBIM 4YJieHaM CEMbU YCJIOBUI 1Jid oOecrieue-
HUS 0J1arOCOCTOSIHUST HA TPYAOBOII OCHOBE;

1) NPEEMCTBEHHOCTh U CTAaOMIBLHOCTh MEp TOCydapCTBEHHOM
CeMEeHOM MOTUTUKN .

3amuTa ceMbM, MAaTEPUHCTBA 1 JETCTBA MMEET KOMIUICKCHBII
XapakTep M OCYIIECTBISETCS MHYTEM IIPUHATHUS Pa3HOOOpPA3HBIX
TrOCYyIapCTBEHHBIX MEp MO YKPEIJIEHUIO W TIomaepxkKe cembu. Oj-
HOI 13 OCHOBHBIX CTpaTEerMyeCKMX 3aJad COLMAJIbHON ITOJIUTUKU
rocyfaapcTBa SIBJISIETCS CO3MaHMEe HEeOOXOMMMBIX YCIOBMI ST pea-
JIN3alUM CeMbEil ee SKOHOMUYECKOI1, BOCIIPOM3BOACTBEHHOI, BOC-
MMUTATEIbHON U KYJBTYPHO-TICUXOJOTMYECKON (DYHKIIMIA, MOBBIIIE-
HMe KadecTBa XXU3HU cemeit. B aToi1 cBs13u KoHneniueit nemorpa-
duyeckoro pasputus Poccuiickoit @enepanym Ha nepuon 1o 2015 T,
onoopeHHoI pacriopstkeHreM IlpaBurtensctBa PO ot 24 ceHTAOpS
2001 r. Ne 1270-p’, mpedycMOTPEHO BCECTOPOHHEE YKpeIUleHUe
WHCTUTYTa CeMbU KaK (pOpMBI TAQpMOHWYHON KU3HENESATEIbHOCTU
JIMYHOCTHU, OOECIIeYeHUE aApecHOM COLMAJIbHON 3alllUThl CEMbU U
CO3JaHue MPEANOChUIOK IS MOBBIIICHUS POXIAEMOCTU, MCXOMIS
U3 TaKuX MPHOPUTETOB, KaK:

a) TIOBBIIICHWE MAaTepUaJIbHOIO 0OJIATOCOCTOSIHUS, YPOBHS U
KayecTBa KMU3HU CEMBU;

0) MOBBILLIEHWE BOCIUTATEILHOTO ITOTEHLMAIA CEMBbMU;

B) CO3[MaHME COLIMAIbHO-9KOHOMUYECKUX YCJIOBUIA, Oiaromnpu-
SITHBIX JUJISI POXKACHUS, COAEPKAHMS M BOCIIMTAHUSI HECKOJIbKUX
JeTeid, BKJIIOYAs YCJIOBMS IJis caMOpeaM3allii MOJIOICKU, B TOM
YyuClIe MOJIydeHHe OOIIero v mpodecCMOHAJbHOTO 00pa3oBaHMA,
paboTta 3a JOCTOMHYIO 3apa0OTHYIO TIIaTy, a TaKKe BO3MOXHOCTh
00eCTIeunTh CEMBIO COOTBETCTBYIOIIMMM KUJIUIIHBIMU YCIOBUSIMU;

r) obecrieyeHre pabOTHUKAM, UMEIOIIUM JeTeld, yCaoBuii, 6J1a-
TONPUATCTBYIOIIMX COYETAHUIO TPYIOBOM HESTEABHOCTU C BBIMOJI-
HEHVEM CEMEHBIX 00S3aHHOCTEIA.

B naydHoli 1uTepaType BBICKA3BIBAIOTCS IIPEAJIOKEHUS O He-
00XOIMMOCTH pa3pabOTKU B OJVKalIlel MepcreKTUBE KOMILIEKC-
Horo (eaepanbHOro 3akoHa «00 oxpaHe CeMbU», YTO ITO3BOJIUT
YKPEIUTh IIPaBOBbIE TApaHTUX TOCYAAPCTBEHHOU IMOJIUTUKU I10 OX-
paHe CEeMbH .

' CM. . 9—17 OCHOBHBIX HaNpaBJIeHNIl FOCYIAPCTBEHHOI CeMEHOI MONTUTUKN.
> C3 P®. 2001. Ne 40. Cr. 3873.

> CM.: Heuaesa A. M. CeMbsi KaK CaMOCTOSITEJIbHBIII OOBEKT IPaBOBOI OXpa-
Hbl // TocymapctBo u mipaBo. 1996. Ne 12. C. 99—107.
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B Hacrosiiiee BpeMst KOHCTUTYLMOHHBINA MPUHIUIT 3aLIUThI Ce-
MbM, MAaTE€PUHCTBA, OTLOBCTBA M AETCTBA I'OCYJAapCTBOM peajin3y-
eTCsl HE TOJILKO B CeMeilHOM 3akoHomaTelbcTBe PP u ee cyObek-
TOB, HO U B MHBIX OTPAC/ISIX 3aKOHOIATEIbCTBA (IpaXkKJaHCKOM 3a-
KOHO/ATeJIbCTBE, 3aKOHOAATEJbCTBE 00 OXpaHe 3JI0pPOBbS, O
COLMAIbHOM O0eCIeYeHUM, O TPyde, XUIMIIHOM 3aKOHOIATE/b-
CTBE, YTOJOBHOM 3aKOHOJATEJbCTBE U T. A.). 3ajiokeHHble B KoH-
BEHIIMU O MpaBax peOeHKa MPUHLMUIbI 3alIUThl UHTEPECOB peOeHKa
HallUIM CBOE OTpPaXXeHUE B Pa3MMYHBIX OTpaCisiX 3aKOHOAATEJb-
ctBa Poccun.

B obGnactu 3mpaBooxpaHeHUsI rocygapcTBO OepeT Ha ceOsl 3a-
00Ty 00 OXpaHe 3I0pOBbS WICHOB CEMbM, BKJIIOYasl IIPOBEICHUE
KOHCY/IbTalMil, oOcjaemoBaHUIA, OIpeAcieHUE YCIOBUM OKa3aHWUSI
MEIUIIMHCKOM MOMOIIM OepeMEHHBIM XXEHIIMHAM, MaTEPsIM U HECOo-
BEepLICHHOJETHUM JeTsM (cT. 22—24 OcHoB 3akoHoAaTesibcTBa PO
00 OXpaHe 310poBbsl rpaxaH oT 22 wmionst 1993 r. Ne 5487-1).

®enepanbHbIM 3aKOHOM OT 19 Masg 1995 r. Ne 81-d3 «O rocy-
JAapCTBEHHBIX ITOCOOMSIX IpakgaHaM, MMEIOLIMM JeTeil» (C M3M.
por.)’, TlonoxeHnueM o MOpsiIKE Ha3HAYeHMS U BBILIATHI rocylap-
CTBEHHBIX ITOCOOMIA TIpaxkiaHaM, MMEIOLIMM JETei, YTBep>KICHHBIM
nioctaHoBeHneM IlpaButenncTtBa P ot 4 centaops 1995 r. Ne 883
(c u3M. 1 J01.)’, B LieJIsIX 3allUThl MATEPUHCTBA YCTAHOBJIEHA BBbII-
JlaTa CJIeOYIOIIMX IMMOcoOMiA: Mo OepeMEHHOCTU W PoJaM; €IMHOBpE-
MEHHOE ITOCOOME KCHIIMHAM, BCTaBLIMM Ha y4eT B MEIULIMHCKMX
YUPEXIEHUSX B paHHUE CPOKU OEpeMEHHOCTH, €OMHOBPEMEHHOE
rocodue IpU POXICHUM peOeHKa; eXeMeCcsSYHOe IocoOue Ha Iie-
puoa OTIyCKa II0 YXOOy 3a peOEHKOM [0 JOCTWXKEHHWS MM BO3pac-
Ta TIOJyTOpa JIET, eXeMecCsIdHOe IocodOue Ha pebeHka. BecbMma cy-
LLIECTBEHHO, YTO B COOTBETCTBMM C HAJOTOBBIM 3aKOHOAATEILCTBOM
P® 51u mocobust He MOMIEKAT HATOTOOBIOKEHUIO .

3aKOHOAATEILCTBOM O TPYAE B LICJISIX CO3MaHUs OJaronpusiT-
HBIX YCJIOBU JJISI BOCIIMTAHUS ACTE IMpEAyCMaTpUBAIOTCS CITCLIM-

' BBeneHbl nocraHoBieHueM BepxosHoro Coseta P® or 22 wrona 1993 T.
Ne 5489-1 ¢ momenTa onyoukoBaHust (Bemomoctt PD. 1993. Ne 33. Cr. 1318).

> C3 P®D. 1995. Ne 21. Ct. 1929; Ne 48. Ct. 4566; 1996. Ne 26. Ct. 3028; Ne 49.
Cr. 5489; 1997. Ne 1. Ct. 3; 1998. Ne 30. Cr. 3613; Ne 31. Ct. 3812; 1999. Ne 29.
Cr. 3692; 2000. Ne 29. Cr. 3002; Ne 33. Crt. 3348; 2001. Ne 23. Cr. 2284; 2285;
No 53. Cr. 5017; 2002. Ne 30. Cr. 3033).

*C3 Pd. 1995. Ne 37. Cr. 3628; 1996. Ne 6. Cr. 568; Ne 39. Cr. 1092; 1997.
Ne 8. Ct. 950; Ne 36. Cr. 4174; 1999. Ne 47. Cr. 5705; 2000. Ne 19. Cr. 2092;
2001. Ne 1. Y. M. Cr. 130; 2002. Ne 7. Cr. 698.

“Cm. . 1 cr. 217 Hanorosoro koaekca P® (C3 P®. 2000. Ne 32. Cr. 3340; 2001.
Ne 1. Y. M. Cr. 18; Ne 33. Y. I. Cr. 3413; 3421; 3429).
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aJbHbIe MepbI IJ1 paboTaloIIMX POAUTENIC (OMEKyHOB, MOMEYUTE-
JieW, TIpUEMHBIX POAWTENIC) B BUIE TPENOCTaBICHUS XEHIIWHAM
OTITyCKOB TI0 OEpeMEHHOCTM M polaM, IO yXOmy 3a PeOeHKOM 0
JOCTWMXKEHUST UM BO3pacTa TpeX JIeT, JOIOJTHUTENbHBIX OTITyCKOB
0e3 coxpaHeHMSI 3apaOOTHOI IIIaThl B YHOOHOE IJISI HUX BpeMs,
JIOTIOJTHUTEIbHBIX OIUIAYMBAEMbIX BBIXOOHBIX OHeN (cT. 255—257,
262, 263 Tpynosoro kogekca PD (manee — TK)'. Hexkoropble u3
3TUX MEpP B YCTAHOBJIEHHBIX 3aKOHOM CJTy4yasiX paclpOoCTpPaHSIIOTCS
Ha OOHOTO M3 pabOTaIOIIUX POAUTENIE MU POJCTBEHHUKOB peOEH-
Ka. JIns1 GepeMeHHBIX SKEHIIWH 3allpellleHbl HOYHBIE, CBEPXYpOU-
HBIE PabOTHI, paboTa B BBIXOAHBIC W ITpa3gHUYHBLIC Hepabouue AHU,
cIIyxkeOHble KOMaHAUPOBKU (cT. 96, 99, 262 TK).

3aKOHOM 3allpelleHO OTKAa3bIBaTh B 3aKIIOYEHUM TPYIOBOIO
JIOTOBOpa >KEHIIIMHAM M0 MOTHMBAM, CBSI3aHHBLIM C OEpEeMEHHOCTBIO U
HammureM geteit (cr. 64 TK). PacropXeHue TpymoBOro moroBopa
[0 MHULIMATUBe paboTomaresis HE MOMYyCKaeTcs ¢ OepeMeHHBIMU
KEHIIMHAMK (KpoMe CJIydaeB JMKBUIOALMK opraHu3anuu) (cr. 261
TK). OrpannumBaeTcsl IpUMEHEHME TPyAa KEHIIMH Ha TSKEIbIX
pabotax M paboTax ¢ BpeAHBIMA M (WIM) ONACHBIMM YCJIOBUSIMU
TpyZa, a TakXke Ha Iom3eMHbIX pabortax (cT. 253 TK). Hamparie-
HME B CIyXeOHble KOMaHIMPOBKY, IMPUBICYCHME K CBEPXYPOUHOM
paboTe, paboTe B HOYHOE BpeM:, B BBIXOIHbIC M Hepabodyue mpas-
JHUYHBIC JHU XKEHIIWH, MMEIOIIUX IeTeil B BO3pacTe IO TpeX JIeT,
PabOTHUKOB, MMEIOIIUX AeTei-UHBAIMAOB WIA WHBAIMIOB C JET-
CTBa 0 AOCTIDKEHMS MMM BO3pacTa BOCEMHAAUATH JIET, IOITycKa-
€TCSI TOJbKO C MX ITMCbMEHHOIO COIJIacHsl IIPU YCJIOBUM, YTO 3TO
HE 3alpelieHO0 MEIULIMHCKUMU peKoMeHmauusMu (cT. 96, 99, 113,
259 TK). B kauecTBe IONMOJHUTEILHBIX TapaHTUI MOpeAycMOTpeHa
BO3MOXHOCTb YCTAHOBJIEHUSI HEIOJIHOTO paboyero OHS WIM pabo-
yeil Heaenau OepeMeHHBIM XEHIIMHAM M pabOTHUKAM, MMEIOIIM
JeTeil B BO3pacTe 0 YeThbIpHAALATH JIET WIM pebdeHKa-UHBaIMIa
J0 IOCTYKEHMS Bo3pacTa BoceMHaauatu et (cT. 93 TK), a Ttakke
YCTAaHOBJICHBI MOIOJIHUTENbHBIE IIEPEePbIBEI B paboTe KEHIMHAM
IJ11 kopmiteHus1 pedeHka (cr. 258 TK).

Hopwmbl, HampaBieHHbIE Ha 3alUTy IIpaB ¥ 3aKOHHBIX UHTEpE-
COB JE€TEH, MPYIMX YICHOB CEMBU, COMEPXKATCI B TPAXKIAHCKOM WU
KWJIMIITHOM 3aKOHoAaTeabcTBe. Hampumep, HOpMBI 0 cOXpaHEHUU
>KWJIOTO TIOMEIIEHUS 3a AeTbMU, YTPATUBIIVMMU IIONEYCHUE POIM-

' MenepanbHbIi 3aKk0oH oT 30 mekabpsa 2001 r. Ne 197-®3. BseneH B meiicTBue C
1 deBpansa 2002 1. // C3 PD. 2002. Ne 1. Cr. 3; Ne 30. Cr. 3014; 3033.
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TeJiel, Ha Bce BpeMsl IpeObIBaHUS B BOCIIUTATEIbLHOM YYPEXKICHUN
1 00 YCTAaHOBJIEHUY BHEOYEPEIHOIO MOpSAKa MpPedoCTaBICHUS KU-
JIOTO TIOMEIIEeHUS IEeTSIM, OCTaBIIMMCS Oe3 IOIeUeHUsT poauTeliei,
10 OKOHYAaHMM TPEOBIBAHUS B 3THUX YUPEKICHUSIX 3aKPEIUICHBI B
ct. 37, 60 >Kwmmnoro komekca PCOCP (nanee — XKK)', o Bce-
JICHUM B XUJIO¢ ITOMEIICHUEe HaHMMATeJIeM HECOBEPIICHHOJIETHUX
JIeTeit 0e3 commacus rpaxaaH, ITOCTOSHHO C HUM IIPOXKMBAIOIINX, —
B cT. 679 I'K, 0 HEOOXOMMMOCTHU TIOJTYIeHUST COTJIaCHSI OpraHa OIeKH’
1 MOMEUYUTEILCTBA HA OTYYKACHUE XKWIOTO ITIOMEIICHUS, B KOTOPOM
MIPOXMBAIOT HECOBEPIIEHHOJIETHIUE, HEAEeCIOCOOHbIE YIEHBI CEMbU
COOCTBEHHHUKA KWJIOTO ITOMEILEHUSI, €CIM IpU 3TOM 3aTparuBaroT-
cs TIpaBa M OXpaHseMble 3aKOHOM HMHTEPEChl YKa3aHHBIX JIUL, —
B II. 4 c1. 292 T'K. 3akoHoM P® ot 4 urong 1991 r. Ne 1541-1 «O nipu-
BaTU3aluu XuauiHoro doxHga B Poccuiickoit Menepaunm» (¢ U3M.
1 JI0M.)” MPEeLyCMOTPEHBI CIELMATbHbIE TAPAHTUN COOMIONEHNUS UH-
TE€PECOB HECOBEPILIECHHOJETHUX B MPOLIECCEe MPUBATU3ALMU XKUIbIX
MoMelleHui (0TKa3 OT BKJIIOUYEHUS] HECOBEPIIEHHOJCTHUX B YHUCIIO
YYaCTHUKOB OOIlE COOCTBEHHOCTH Ha IIPUBATU3UPYEMOE XKUJIOE
ITOMEIIIEHUE MOXKET OBITh OCYILIECTBJIEH POAUTEISIMU, YCHIHOBUTE-
JISIMM, OIEKyHaMU Y IIOMEUYUTEIMU TOJIBKO IIPW HAIW4YMU paspe-
LIEHUSI OPraHOB OIEKU U IIOMEYUTEbCTBA; HECOBEPLICHHONETHUE,
CTaBILIKME COOCTBEHHUMKAMU 3aHMMAEMOTO XUJIOTO TMOMEILEHUS B IO~
pSiIKe ero MpMBaTHU3allM, COXPAHSIOT IIPaBO Ha OJHOKpaTHYIO Oec-
IUIATHYIO TPMBaTU3aLMIO XXKWJIOTO ITOMEIIEHUS MOCae JOCTYXKECHUS
UMM coBepieHHoaeTus U ap.). B c1. 31—40 I'K 3akpenieHbl ocHO-
BaHUS U MOPSIOK YCTAHOBJICHMS U MPEKPAICHUS OIEKU 1 TTOIeUM-~
TEJbCTBA HaJ HECOBEPIICHHOJIETHUMM, TapaHTUPYIOLIME HaIeXKHYIO
3alMTY MHTEPECOB AeTell, OCTaBLIMXCS 0€3 POAUTEIBCKOIO IIOIe-
yenusi. B I'K umerorcs u apyrve HOpMBI IIpaBOOXPAHUTEILHOIO Xa-
pakTepa.

B cucreMe rocymapcTBEHHBIX MEPOIPHUATHI IIO 3alllUTe MaTe-
PUHCTBA U JETCTBA 0CO00E MECTO IPUHAMIEKUT UMEHHO MepaM IIO0
3alllMTe 3aKOHHBIX MpaB U UHTepecoB AeTeit. [locraHoBmeHueM Ilpa-
ButeabcTBa PD ot 25 aBrycra 2000 . Ne 625 «O denepalbHbIX 11e-
JIEBBIX IIpOrpamMMax IO YIydYIlIeHWIO TOJIoKeHMS aeTeil B Poccuii-
' Mpunat Ha cembMmoii ceccun BepxosHoro Cosera PC®CP necstoro cosbiBa
24 wironst 1983 1. (c m3m. u jmor.) (BBC PCOCP. 1983. Ne 26. Cr. 883; 1985. Ne 4.
Cr. 117; 1986. No 36. Cr. 1023; 1987. Ne 29. Cr. 1060; 1988. No 47. Cr. 1493; Ne 51.
Cr. 1619; 1989. Ne 26. Cr. 642; 1991. Ne 28. Cr. 963; C3 P®d. 1995. Ne 5. Cr. 346;
Ne 35. Cr. 3503; 1998. Ne 13. Cr. 1467; 2001. Ne 17. Cr. 1647).

* Benomoctu PCOCP. 1991. Ne 28. Ct. 959; Bemomoctu P®. 1993. Ne 2. C1. 67;
C3 P®. 1994. Ne 16. Cr. 1864; 1998. Ne 13. Cr. 1472; 1999. Ne 18. Cr. 2214.
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ckoit @enepauun Ha 2001—2002 roxbl»' ObLIM YTBEpXKAEHBI (ele-
pajibHbIE liejieBble IIporpamMmbl «/eTu-mHBanuabl», «Pa3BuTHe Co-
LIMATLHOTO OOCITY:KMBAaHUS CeMbU M aeTeii», «[Ipodmmakruka 6e3-
HaI30PHOCTU Y IMPaBOHAPYIICHUI HECOBEPIICHHOJICTHUX», «/leTu-
CUpOThbl», «OmapeHHble OeTh», «Pa3BuThe BCepOCCHICKUX METCKUX
1eHTpoB «OpneHok» u «OkeaH», «Ietn CeBepa», «/letn cemeit Oe-
>KEHIIEB M BBIHYK/IEHHBIX TiepecesieHIIeB»-, «/letn YepHoObLIS», «be-
30I1aCHOE MaTepMHCTBO». OCHOBHOI 1ieJIbl0 Ha3BaHHBIX (peaepaib-
HBIX 1IeJIeBbIX IIPOrPaMM SIBJISIETCSI CO3JaHUE OJArONpHUSITHBIX YCJI0-
BUI JJIS1 XKU3HEAEITEIbHOCTU JIeTell, obecrieueHrue MX COLIMaIbHON
3aIIUTHl B MIEPUOJ COLMATBHO-3KOHOMMUYECKUX MPEOOpa30BaHUN U
pedopM. ITocranosiaenueM IpasurenanctBa P® ot 3 okTa6ps 2002 r.
Ne 732° yrBepxneHa denepaibHasi LejaeBast mporpamma «Jletn Poc-
cvm» Ha 2003—2006 1T., BKJIIOYaloasi B ceOsl MOAIPOrpaMMBbI «310-
POBBIIT pebeHOK», «OmapeHHbIe JeTh», «IIpodunakTrka 60e3Han30p-
HOCTM M IIPaBOHAPYIIECHUI HECOBEPILIEHHONETHUX», «/leTU-CUPOThHI»
u «JleTM-uHBAIUABI».

JI1s yKpeTuleHWs TIpaBOBOM 3allIMThI IETCTBA, JIUIHBIX U MMY-
IIECTBEHHBIX TIpaB JieTeil 3akoHomaTenbecTBO Poccuiickoii Denepa-
oK1 TIPpUBOAUTCA B COOTBETCTBUEC C ITOJIOKECHUAMMU KOHBGHL[I/II/I (0]
npaBax pebeHka. OnpeneneHHasi OCHOBA ISl 3TOrO yXe MMeeTcs .

[ToctanoBnenuem I'ocymapctBeHHoit dymbl @PenepanbHoro Co-
opanust PD or 5 mexkabps 1996 r. Ne 881-H I'l «O commanbHOM

'C3 P®d. 2000. Ne 37. Cr. 3712.

>C3 P®d. 2002. Ne 41. Cr. 3984.

> Cm.: Ykas Tpesunenta P® or 1 mons 1992 r. Ne 543 «O mepBooyepeHbIX
Mepax 1o peanu3anuu BcemupHO#N meximapaiiuv o6 obecredeHUH BBIKMBAHMS,
3alUThl U pas3BuTusl aereir B 90-e rompl» // Bemomoctu P®D. 1992, Ne 23.
Cr. 1276; Tlocranosnenue CoBeta MunuctpoB — I[paButenbctBa PD ot 23 aB-
rycta 1993 r. Ne 848 «O peanuzanuu Konsenuuu OOH o mpaBax pebeHka u
BcemupHoit neknapamu 06 obecrieyeHMM BbDKWBAHUS, 3aIIUThl U Pa3BUTHS
nereii» (c uaMm.) // CAIIIT P®. 1993. Ne 35. Cr. 3318; C3 P®. 1998. Ne 41. Cr. 5034;
OCHOBHBIE HaITpaBJIeHUs] TOCYAAPCTBEHHOW COLMAIBHOM TIOJMTUKM TIO YIIyd-
IeHUIo TojioxkeHus neteii B Poccuiickoit @eneparuu no 2000 r. (HamoHambHbIN
IJIaH OeACTBUII B MHTepecax aereil). YTBepxkaeH YkazoM [lpesumenta P® or
14 centsiopst 1995 1. Ne 942 // C3 PD. 1995. Ne 38. Cr. 3669; IToctaHOBIEHME
IMpaButensctBa PD or 8 oktsaops 1998 r. Ne 1174 «O MexXBemnoMCTBEHHOM
KOMUCCUU TIO KOOpAWHAIMK paboT, CBSI3aHHBIX C BbITIOJHEHWEM B Poccuiickoit
®enepanmu Koneenumu OOH o mpaBax pebenka u BecemupHoii aekinapauuu oo
obecrieueHUM BbKMBaHMSI, 3alIUTHI U pa3Butus aeteit» // C3 PD. 1998. Ne 41.
Cr. 5034; TMocranoenenue [IpaBurenbctBa PD ot 2 HosOps 2000 r. Ne 839 «O6
yrBepxaeHun [lpaBun pa3paboTKu U pacnipoCTpaHEHUST TOCYAapCTBEHHOTO JTOK-
nama o moynoxeHuu nereit B Poccuiickoit deneparym» // C3 PO, 2000. Ne 45.
Cr. 4488.
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3alUTE U MONAEPXKKE CEMbH, IETell U MOJIOAEXKU» B 3aKOHOINPO-
eKTHoI nmesTeabHocTy I'ocymapcTtBeHHOM Jymbl MpM3HAHA IIPUOPU-
TETHOUW IMOATOTOBKA Y IIPUHITUE 3aKOHOIATEJIbHBIX aKTOB O COLIU-
aJIbHOM 3allldTe M MOOAEpXKKe CeMbU, AeTell M Monodexu. B sroi
CBS3M 3aCJIyKMBAIOT BHUMAHUS BBICKA3bIBAEMbIE B HAYYHOM JIMTE-
paTtype TpeiIoXeHUs O HEeOOXOOUMOCTH BBEAEHMSI 00sI3aTe/IbHOM
SKCIIEPTU3bI IPUHUMAEMBIX T'OCYJAPCTBEHHBIX PEIIEHUNA W HOpMa-
TUBHBIX ITPABOBBIX AKTOB C TOYKU 3PECHUS UX BO3ICUCTBUS HaA XXU3-
HEJIESITeILHOCTh CEMbH, T. €. O IPOBEACHMHM TaK Ha3biBaeMoi a-
MIUTMCTUYECKO 3KCIIEPTU3BI .

TakuMm o0pa3om, 3alluTa MaTepPUHCTBA, OTLIOBCTBA U JETCTBA,
ceMbd B Poccry oCyllecTBIsIeTCs KaK MyTeM IIPUHSTUS U peann3a-
LMK Ha IIPpaKTUKE Pa3HOOOpPa3HBIX IOCYJAapCTBEHHBIX MEp, TaK U
IYTEM COBEPILUCHCTBOBAHUSI 3aKOHOIATEILCTBA, B TOM YHUCJIE U CE-
MEMHOTO.

§ 3. Cucrema ¥ HCTOYHMKM CEMEMHOro MpaBa

3.1. Cucrema cemeiinoro nmpaBa. Hopmbl cemeiiHoro mpasa,
peryavpylonme OrnpeaejeHHbIii BUA OOLIECTBEHHBIX OTHOLIEHUIA,
pacIiojioKeHbl HE XaOTMYHO, a HAaXONSTCS B OIpeNeJeHHON Ccuc-
teme. Cucmema cemeiiHo2o npasa — 3mo e2o CMpyKmypa, cocmae
OMOENbHBIX €20 UHCMUMYMO8 U HOPM 8 UX ONpeoeNeHHOU nociae-
dosamenvrHocmu. CUcTeMa CEeMEHHOro ImpaBa CKJIaJbIBAaeTCsl 00bEK-
TUBHO, TaK KaK OTpaxaeT cHelu(UuKy OOILIECTBEHHBLIX OTHOIIE-
HUIA, BXOISIIMX B TIPEAMET CEMEWHOro IpaBa, W TPEACTaBISCT
co00ii €MMHCTBO M pa3rpaHUYEHUE B3aMMOCBSI3aHHBIX CEMEWHO-
MPaBOBbIX UHCTUTYTOB. 1o MpaBOBBIM MHCTUTYTOM MOHUMAIOT 3a-
KOHOJIATeJIbHO 000CO0IEHHYI0 COBOKYITHOCTh ITPaBOBBIX HOPM, 00ec-
TeYMBAIOIINX KOMIUIEKCHOE PETyJIMpPOBAaHME TPYIIIHl OTHOPOTHBIX
M B3aMMOCBSI3aHHBIX OOILECTBEHHBIX OTHOIICHMIA. 11 MHCTUTyTa
MpaBa XapakKTepHbl OIHOPOAHOCTb €ro CoAep>KaHUs, KOMIUIeKC-
HOCTb TPaBOBOTO PETYJIMPOBAHMS U 3aKOHOJATEIbHAs 0060co0JIeH-
HOCTb .

'C3 PD. 1996. Ne 51. Cr. 5754.

> Cm., Hanp.: Japmodexun C. B. K Bompocy o pa3paboTKe 3aKOHOIATENbCTBA
Poccuiickoit ®Penepaiiuu o cemeitHoit monutuke // Cembs B Poccuu. 1996.
Ne 3, 4. C. 18—22; Jlykoé B. A. O xoHuenuuu HaMUIMCTUYECKONW 3KCIEPTH-
3b1 /./ Tam xe. C. 22—36.

> CM.: Anexcees C. C. Ipobnembl Teopuu npasa: Kypc jexuuii. CBepmioBck,
1972. T. 1.C. 139—140.
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Cucrema ceMeiiHOTO IIpaBa ITOJIydyaeT CBOE BBIPAXXKEHUE B 3a-
KOHOMATEeNbCTBE, TMPEXIE BCEro B akTaX KOAU(PUKAIIMOHHOTO Xa-
paktepa, Takux kak CK. OHa BeIpaxkeHa Takke B HayKe CeMeHHO-
ro mpaBa U B y4yeOHOU mucimiuiiHe «CeMeilHoe MpaBo».

Cucrema cemeifHOTo TpaBa BKJIIOYaeT B ceOs1 OOllyl0 U Crely-
albHYI0 (0cOOeHHYI0) yacTy. OOIast 4acTh COAEPXKUT HOPMBI, UMe-
IolIMe 3HAYEHME IJIs BCEX MHCTUTYTOB CIICLMAILHON YacTW ceMeii-
HOro TpaBa. TakoBbI HOPMBI, OMpEACIISIONINE 3ada4d U OCHOBHBIC
Hauajga CeMEWHOro IpaBa; Kpyr PeryjiupyeMbIX WM OTHOIIEHWH M
CyOBEKTOB 3TUX OTHOIIEHUII; UCTOYHUKU CEMEHHOro IpaBa; OCHO-
BaHUs IIPMMEHEHUS K CEMEMHBIM OTHOIICHUSIM TPaKOAHCKOIO 3a-
KOHOJIATeJIbCTBA, a TakKKe aHAJOTMM 3aKOHA WJIM aHAaJIOTMU IIpaBa
(manpumep, cr. 7, 38 Koncrurymuu PO, cr. 16 CK). B o6iryio
YacTh BXOIST HOPMbI, YCTaHABJIMBAIOIIKE YCJIOBUS OCYIIECTBIIE-
HUSI CEMEMHBIX IIpaB M UCIIOJIHEHUSI CEMEMHBIX 00SI3aHHOCTEM, MO-
PSAIOK M CPOKM 3allMThl CeMeMHbIX mpaB (Hampumep, cT. 7—9 CK).

CreumanbHasi (0COOGHHAs1) 4acTh CEMEMHOrO ITpaBa BKJIIOYACT
0O0JIbIIIOE YMCJIO WHCTUTYTOB, KaXIblii U3 KOTOPBIX PEryaupyeT
OIIpeNeIeHHYIO0 pa3HOBUIHOCTL OOILIECTBEHHBIX OTHOIIeHUiA. K HyM
OTHOCSITCS:

bpax (YCloBUsI U MOPSIOOK 3aKiIioueHus Opaka, IpeKpalleHUs
Opaka, HENEUCTBUTEIbHOCTh Opaka);

npasa u 00313aHHOCMU Cynpyeoé (JTMYHBbIE TpaBa U 00sI3aHHO-
CTU CYNPYIOB, 3aKOHHBIA PEXUM HMYILECTBA CYIPYrOB, JIOrOBOP-
HBII peXVM HMYILECTBA CYIIPYIOB, OTBETCTBEHHOCTb CYIPYIOB IIO
00513aTEILCTBAM);

npasa u ob6s3anHocmu podumeneii u demeii (YyCTAaHOBJIEHUE
MPOUCXOXACHUS NeTel, ImpaBa HECOBEPLICHHOJETHUX OeTell, Ipa-
Ba M 00SI3aHHOCTU POIMTENEI);

arumeHmHuuvle 0053amenvcmea 4aeHo8 cembu (UTMMEHTHBIE
00s13aTeIbCTBA poAUTEIeld M AeTell, allMMEeHTHBhlE 00s3aTeIbCTBa
CYIIPYTOB YW OBIBIIMX CYIPYIOB, aJMMEHTHBIE 00SI3aTeIbCTBA IPY-
IMX YICHOB CEMbM, COMJIALIEHWsS] 00 yIulaTe ajJMMEHTOB, MOPSAOK
VILJIaThl U B3BICKAHUS aJTUMEHTOB);

gopmbl 6ocnumanus demeil, ocmasuiuxcs be3 noneueHus po-
dumeneil (BBISIBIGHWE M YCTPOMCTBO HeTeil, OCTaBIIMXCS 0e3 Io-
MeYeHusl poauTesieli, yChIHOBIeHUE (yoodyepeHue) neTeid, oreka U
MOTIEUNTEILCTBO Hal AECThbMU, NPUEMHAsT CEMbS);

ApUMEHeHUe ceMeliH020 3aKOH00amenbCMead K CeMeliHbIM Om-
HOWEHUAM C y4acmuem UHOCMPAaHues U auy 6e3 epaxcoancmaea.

3.2. UcToyHuKHU cemeiiHOro npasa. B crielimaibHOM ropuandec-
KOM CMBICJIE MCTOYHMKAMMU IIpaBa MPU3HAIOTCSA (POPMBI BBIPAXKEHMUS
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npaBoBbix HopM'. OTcioga CjeoyeT, 4YTO UCMOYHUKU CeMeiiH020
npaeéa — 3T0 (OPMbI BHEUIHETO BbIpaXeHUsl (3aKpenjaeHus) ce-
MEWHO-TIPaBOBBIX HOPM. K HMM OTHOCSATCSI COOTBETCTBYIOIIME HOP-
MaTHUBHO-IIPABOBBLIE aKThl, KOTOpbIC IIOApPA3AC/ISAIOTCS Ha CeMeil-
HOE 3aKOHOJATEJbCTBO M WHBIE IPABOBBIE aKThl, COAEpKallue
HOPMBbI CEMEMHOro IIpaBa.

B coorBerctBumn co cr. 72 Konctutyuum P®D cemeiiHoe 3aKo-
HOJATEJIbCTBO HAXOAMTCS B COBMeCTHOM BeneHuu Poccuiickoit De-
Jllepaluuu U ee cyobekToB, uTo 3akperieno u B m. 1 cr. 3 CK. Ce-
MeliHOe 3akoHomatelbcTBO BkJouaeT CK, mpyrue denepanbHbie
3aKOHBI, MIPUHUMAaeMbl€ B COOTBETCTBMMU C HHM, a TaKXe 3aKOHBI
cyobekToB P®. C yuyetom riaBeHcTByouieii poan Koncturyuuu PO
B IIpaBOBOi1 cucteMe Poccuu Bce 3aKOHBI U MHBIE IPaBOBBIC aKThl,
npuHuMaembie B Poccuiickoit denepanuu, B TOM YUCJIE U IO BOII-
pocaM peryJupoBaHUsl OpayHO-CEMEWHBIX OTHOILIEHUM, HE MOJIXKHBI
NpoTUBOpPeYnuTh mnojoxeHusM Koncruryuum PD (Hanpumep,
cT. 19— o paBeHCTBe MpaB W CBOOON MYXUYMHBI W XEHIIWHBI;
cT. 38 — 0 paBeHCTBE IpaB M 00SI3aHHOCTEN POIMTENIEI IO BOCIIH-
TaHUIO JeTeil, 00A3aHHOCTU COBEPILICHHOJETHUX AeTei 3a00TUThCS
0 HETPYIOCIIOCOOHBIX POAMUTENAX U T. 1.) .

OCHOBHBIM UCMOYHUKOM CeMeliH020 npasa, «CepAleBUHON» BCeE-
ro OOLIMPHOrO MaccHUBa ACUCTBYIOIIETO0 CEMEMHOro 3aKOHOAATENb-
crBa sBasercss Cemeiinbiii kodeke P®. O 6b11 npuHdatr TIocymap-
ctBeHHOU Jlymolt 8 nmexkaOpst 1995 r. u BcTynua B cuity (3a UCKITIOYE-
HUEM OTIEJIbHBIX TooXeHui) ¢ 1 mapra 1996 r.

Kaxk u3BecTHO, B nmocjepeBoaolMoHHON Poccuu O6b110 Tpu Opau-
HO-ceMeiHbIX Kozekca (1918, 1926 u 1969 r1r.). HeiHe nmeicTByIO-
muiit CK — 4eTBepThli B MOPSAKOBOM pPsIYy OCHOBOIIOJIATAIOIINX
3aKOHOB B 00JIaCTH peryJupoBaHUs OpayHO-CEMEMHBIX OTHOLICHU —
BKJIO4YaeT B cedsa 170 craTeil M COCTOMT M3 BOCBbMM pa3naeiaoB (00-
nMe IOJIOXKEHUs; 3aKJoUueHWe W MpekpalleHue Opaka; InpaBa U
00513aHHOCTH CYIIPYIOB; IIpaBa U 00SI3aHHOCTH POAUTENICH U IETEH;
aJIMMEHTHBIE 00s3aTeIbCTBA YJEHOB CEMbU; (POPMbI BOCIIUTAHUS
IeTeil, oCTaBIIMXCs 0e3 IIOIeYeHUs] poAuTesiell; MpUMEHeHue ce-
MEMHOro 3aKOHOJaTeNbCTBA K CEMEWHBIM OTHOIIEHUSIM C y4yacTUEeM
MHOCTPAHIIEB W JIMI 0e3 IpaXmIaHCTBa; 3aKJIIOYMUTEIbHBIE ITOJIOXE-
HUsI).

Pazpaborka u mpunstue CK — BaxXHOe 3BEHO B CHCTEME
MEpPONpUATUI MO KOPEHHOM pedopMe CEeMEMHOro 3aKOHOmATeNlb-

' Cm.: Anexcees C. C. Tocynapctso 1 npaso. HavanbHblit Kype. M., 1993. C. 76—78.
> Cm. cr. 15 Koncruryuuu P®.
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ctBa. KoHuenuus pa3BuTus ceMeiitHoro 3akoHomareabctea PD Obiia
pa3paboTaHa yYEHBIMU-IOPUCTAMM OTIENa TPaXTAaHCKOTO 3aKOHO-
nareiabcTBa MHCTUTYTA 3aKOHOAATENbCTBA U CPABHUTEIBHOTO Tpa-
BoBenieHus nipu [lpaBurennctBe PD. MHorue ee moyioxXeHuUs1 Ha-
num otpaxenue B CK. C ero npuHsITUEM BCE OCHOBHbIE WHCTUTY-
Tbl CEMEHOro Mmpasa MPUBENEHbI B COOTBETCTBUE ¢ KoHCcTUTYLIMEH
PO, I'K, mexmyHapomHo-mpaBoBbiMU akTamu. B Hopmax CK 3ak-
pErJIeHbl IeMOKPAaTUUYECKME TTPUHIIUITBI TTOCTPOEHUSI CEMEMHBIX OT-
HOIIEHUH, TapaHTUM 3alUThl MpPaB U MHTEPECOB UYJIEHOB CEMbHU.
B CK yuTeH ombIT NMpMMEHEeHUsI 3aKOHOAATEIbCTBA O Opake U ce-
Mbe (B yactHocTH, KobC 1969 r.), HOpMBI ceMeitHOro 3aKOHOIa-
TEJbCTBA 3apyOEeKHBIX TOCYIAPCTB, a TakKXe MPeIJIOXKEHUs, BbIC-
KazaHHble B mporuecce moarotoBku CK y4eHbIMM, MpaKTUYECKUMU
pabOTHUKAMM, OpraHaMu 3aKOHOAATEIbHOU M UCTIOJTHUTEJIbHOM BJ1a-
ctn cyorekToB PD. CK oxBaThiBaeT MIMPOKUIA KPYT CEMEUHBIX OT-
HOILIEHWA, BMEIIATEIbCTBO TOCYAapCTBA CBEACHO J0 Pa3syMHOTO
MUHUMYMa, BBEIEHO JOrOBOPHOE pPEryjvMpoBaHUE psifa OTHOILEe-
HUI MEXIy 4YJeHaMu ceMbU. B HEM He COAEepXWUTCS HOPM, HOCS-
IIMX YUCTO JeKJIapaTUMBHBIA XxapaKTep, MpearuvcaHus] HPaBCTBEH-
HOTO XapakTepa CBEICHbl JO MUHUMYMa, yCTpaHeHa 4pe3MepHasi
Y He Bcerja orpaBlaHHasl JAaKOHWYHOCTb HEKOTOPBIX CTaTeid, 4To
nmeno Mecto B KobC.

Crpykrypa CK nperepnena nameHeHus 1mo cpaBHeHMIo ¢ KobC.
B otnenvhbie pasgenst CK BblmeneHbI HOPMbI, PEryaupylollye
3aKJIIOUeHUe U IpeKpaileHue Opaka (pasa. 1I), mpaBa u ob6si3aH-
Hoctu cynpyros (pas3a. III), mpaBa u 00sS3aHHOCTU poauTelieil 1
meteil (pasm. 1V), aauMmeHTHBIE 00s13aTebLCTBA YICHOB CEMbU
(pa3n. V), ¢opMBl BOCIIMTaHMS JETEi, OCTaBIIMXCs Oe3 Ioreue-
Hus1 ponutenieit (pasa. VI). C npyroii cropoHsl, umeninuiics B KobC
pasaen «AKThI IrpaxkgaHCKOro cocrossHus» B CK oTCcyTCTBYeT, Tak
KaK 3TU OTHolueHus coriacHo cT. 47 'K gBnsroTcs mpeaMeToMm
rpaxknaHckoro mpaBa. M3ameHenuss CK BKIO4alOT HOBIIECTBA HE
TOJIKO CTPYKTYPHOI'O, HO M COfepKaTeJbHOro IjaHa. Tak, B HeM
BIEPBbIC TOSBUIMCH WHCTUTYThI JOTOBOPHOIO peXMMa HMYIIE-
CTBa CymnpyroB (OpayHOro JOroBopa), MpaB HECOBEPLIEHHOJIETHUX
JIeTeli, corjaileHuili o0 yIuiaTe aJMMEHTOB, IPHUEMHOI ceMbe.
Bmecte ¢ tem crnemyetr ormeruTh, 4To B CK coxpaHEHBI T€ I10JI0-
KEHUSI paHee JeiCTBOBABILETO CEMEWHOro 3aKOHOAATENIbCTBA,
MPaBUIBHOCTh U 3(PPEKTUBHOCTh KOTOPBIX MOATBEPXKICHBI MpaK-
TUKOM.

HeiictBue CK Bo BpeMenm omnpenensiercs cr. 168, 169. B co-
orBerctBuM ¢ m. 1 cr. 168 CK oH BBemeH B neiictBue ¢ 1 maprta
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1996 1., 32 MCKITIOUEHNEM OTICIBHBIX TToNoXeHuit. CiemoBaTebHO,
o obmemy npasuiy (. 1 cr. 169 CK) Hopmbl CK 10/KHBI TTpuMe-
HATbCS K CEMEMHBIM OTHOIIEHUSIM, BO3HMKILIMM TIOCJE BBEIECHUS
ero B AelcTBUE, T. €. mociae 1 Mapra 1996 ., 1 He UMEIOT OOpaTHOM
cuibl. OMHAKO €CIM CeMeiHOe IPaBOOTHOIIEHUE HOCUT AJISIIUICS
xapakTep (IPaBOOTHOLICHUSI MEXIY CYIpyraMH, IPaBOOTHOLICHMS
MEXIYy POAMTEISIMUA U AETbMU U Jp.), BO3HUKIIO A0 1 mapta 1996 r.
U MpojaoJKaeT CyIIecTBOBaTh Iocjie 3Toil maThl, To HOopMmbl CK
MPUMEHSIOTCS JIMIIb K TeM IpaB'aM 1 00s3aHHOCTSIM, KOTOPBIE BO3-
HUKJIM TI0C/Ie BBEAEGHUS €0 B eiiCTBUE.

s otmenbHBIX nojioxkeHuid (Hampumep, cT. 125 CK — o cy-
JIeOHOM TTOpsIIKe YChIHOBIeHMs neTeif; cT. 25 CK — o6 ycraHoBie-
HMM MOMEHTA IpeKpallleHUsI Opaka IpU €ro pacTOpXEHUU B Cyle
CO ITHSI BCTYIUIEHUSI pelleHUs] Ccylda O pacTOpXKeHWM Opaka B 3a-
KoHHY10 cuity u ap.) CK yctaHOB/IeHBI MHbIE (CIielMalIbHbIE) CPOKHU
BBEIECHUSI B JIeWiCTBHME, T.¢. OHM He ¢ 1 Mapta 1996 . DT CpoKmM
OIpeAensitoTcsl KoHKpeTHol aatoii (ct. 25 CK) wim cBsi3aHbI ¢ IpU-
HSITUEM CITELIMAJIBHOTO (OTHAEILHOIO) 3aKOHOAATEIbHOro akTa (cr. 125
CK). Psaa Hopm CK B cuity mpsIMOro ykasaHusl 3aKOHOAATeNsl UMeeT
obpatHyto cuiy (cr. 34—37), T. €. OHM PacCHpPOCTPAHSIIOTCS Ha Te
OTHOLLIEHUSI, KOTOpble BO3HUKIM 10 1 Maprta 1996 r. Tak, u3 1. 3
cr. 169 CK cnenyer, uto ycraHoBieHHoe cT. 25 CK mpaBuio o
MOMEHTe TIpeKpalleHus Opaka TpU €ro pacTOpXEeHWM B Cyde CO
IHSI BCTYIUICHMSI PEIICHUsS Cylda B 3aKOHHYIO CHJIY MPUMEHSETCS
TOJILKO K OpakaM, pacTOpPrHyTbIM cymoM mociae 1 masa 1996 r. IMo-
3TOMY OpaK, pacTOPTHYTHIM B CymneOHOM mopsinke 10 1 mast 1996 r.,
CUMTAETCS MPEKPAIIEHHBIM CO THSI TOCYIapCTBEHHOMN PerucTpaliviu
pacTopxXeHusl Opaka OpraHOM 3arca B KHUI€ PETUCTpaluy aKTOB
TPaKIAHCKOTO COCTOSIHMS (TaKoe IOJIOXEHHE ObLIO MpemaycMOTpe-
Ho cT. 40 KoBC).

B cootBercTBUM C 1. 2 cT. 169 CK cymneOHBIII MOPSIIOK YChIHOB-
JIeHUs1 aeTelt, mpemycMoTpeHHbli cr. 125 CK, nmpumeHsieTcst co THS
BBEIEHUS B JEHCTBUE (DelepaibHOTO 3aKOHA O BHECEHUM COOTBET-
CTBYIOLIMX M3MEHEHUI 1 TONOAHeHUH B ['paskiaHcKuli mpolieccyalib-
Hblit konekc PC®CP. Takoit 3aKOH B MOC/EIYIOLEM ObLT IPUHAT U
BCTyNUJ B cwiy no uctedeHur 30 gHel co JHS ero opUIraIbHOTO
ONy6JIMKOBaHUS , T.e. ¢ 27 ceHTa6ps 1996 r. C 310it naThl B Poccun

" denepanbHbIt 3aKkoH oT 21 aBrycta 1996 r. Ne 124-®3 «O BHeceHUU U3Me-
HeHMIT ¥ nomoiHeHui B ['paxmaHcKuii Tiporueccyaibhblii Komekc PCOCP» //
C3 PD. 1996. No 35. Cr. 4134.

? Poccuiickas raseta. 1996. 28 asr.
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MpUMEHSIETCS CYAeOHbI MOPSIAOK YCHIHOBJIEHUS NeTeil, KOTOPbIii
BHauaJie perjaMeHTUpoBajcs n. 29' ['paxmaaHCKOro MpoLecCyalbHOTO
kogekca PC®CP, a ¢ 1 ¢peBpang 2003 r. — 1. 29 I'paxmaHcKoro
npoueccyaibHoro kogekca P® (manee — I'TIK)'. Jo 27 ceHTa6ps
1996 r. meiictBoBan npeaycMoTrpeHHbIl ¢T. 98 KobC anMuHHUCTpaTUB-
HBI MMOPSIAOK YCHIHOBJIeHUS neteil. OQHAaKO M NPU YCHIHOBJICHUM Je-
Teil B aAIMMHUCTPATUBHOM MOpsiaKe (T. €. MO MOCTaHOBJEHUIO TJIaBbl
pallOHHOI, TOPOJACKOM WJIU pailOHHOI B ropoAe aAMUHUCTpPALIUU, a TIPU
YCBIHOBJICHUM WHOCTPAaHHBIMM TpaXaaHaMu neTeil — rpaxaaH PO —
MO TOCTaHOBJICHWIO OpraHa MCIIOJHUTEJbHOUN BJacTU cyObekTa PD)
00s13aTenbHBIM ¢ 1 MapTa 1996 T. ABISLIOCH COOMIOAeHUE TPeOOBaHMIA
HopM Ti1. 19 CK (ct. 124—144) — 006 OCHOBaHUSIX U YCJIOBUSX YCbI-
HoBJieHUsT U cT. 165 CK — 00 yc/10BUSIX YCHIHOBJIEHUS AeTei MHOCT-
PaHHBIMM TpaxXJaHaMy W JULaMKU 6e3 TpaXJaHCTRBa.

CK (. 6 cr. 169) npeayCMOTpEHO, YTO IMOJIOXKEHUSI O COBMECT-
HOM COOCTBEHHOCTU CYIPYIOB M O COOCTBEHHOCTU KaxKAOIO M3 CYIIPY-
roB, yctaHoBJieHHBIe cT. 34—37 CK, mpuMeHSIOTCI K WMYIIECTBY,
HaXUTOMY cynpyramMm (OoOHMM W3 HUX), 1 no BBegeHus CK B meii-
crBue (o 1 mapra 1996 r.), T. e. uMeloT oOpaTHyio cuiay. Takum obpa-
30M, COCTaB JIMYHOTO U OOIIEr0 COBMECTHOTO HMMYILIECTBA CYIIPYIOB,
Haxkutoro mo 1 Mapra 1996 r., Gymer ompenensThes o Hopmam CK.

Hopmer CK, perynmpyromune OpadHbIe ITOTOBOPHI M COTJIAIIE-
HUs 00 yIiaTe aTMMEHTOB, 0OpaTHOI CUJIbl He uMeloT. B . 5 cr. 169
CK crnenuajibHO OrOBOPEHO, YTO yCTaHOBJIeHHBIe I. 8§ M 16 CK
YCIIOBUS M TOPSIOK 3aKJI4YeHHUs OpayHBIX JOrOBOPOB M COTIJallle-
Huii 06 ymiarte anumeHTOB (cT. 40—44, 99—105) mpuMeHSIOTCA K
OpauyHbIM JIOTOBOpPAM W COTJAllleHWSIM OO0 yrjaTe ajJMMEHTOB, 3aK-
JMoYeHHbIM Tocie 1 maprta 1996 r., 1. e. mocie BBeaeHust CK B meii-
CTBHE. DTO CBSI3aHO C T€M, YTO BO3MOXHOCTb 3aKJIIOUEHUSI OpayHO-
ro JOroBOpa M COTJallleHus 00 yrjaTe aJMMEHTOB Ha CoaepXaHUe
JIeTeil mpeaycMaTpuBaiach U paHee NeiCTBOBABIIMM 3aKOHOATEb-
ctBoM (cM. cT. 256 T'K u ct. 67 KobC). Ilo s1oit npuunne B CK (1. 5
cT. 169) yTOouHeHO, UYTO 3aKJ4yeHHbIe mHo 1 Mapra 1996 r. 6pau-
HblE JOTOBOPHI M COIJIAIIEHUSI OO0 yIUlaTe aJlMMEHTOB AEMCTBYIOT
TOJIbKO B 4YacTU, He MpoTuUBOpedvaniedl mojoxeHusMm cr. 40—44 u
99—105 CK.

B CK He TOJIbKO yCTaHOBJIEH CPOK BBEJEHUSI €ro B JE€HCTBUE,
HO M pelleH BOIIPOC O IMPUMEHEHUM APYIMX aKTOB CEMEMHOIO 3aKO-
HOJATE/JIbCTBAa, paHee NPUMEHSBIIUXCS Ha Tepputopum PO.

' ®enepanbHblil 3aK0H OT 14 Hos16pst 2002 r. Ne 138-D3. BeeneH B aeiicTBUe ©
1 deBpans 2003 r. @enepanbHbIM 3aKOHOM OT 14 HosiOpst 2002 r. Ne 137-®D3 //
C3 PD. 2002. Ne 46. Cr. 4531, 4532.
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Tak, cormacHo m. 2 cr. 168 CK co nust BBenenuss CK B neii-
cTBUe, T.¢. ¢ 1 mapra 1996 r., mpusHaH yrpatuBnM cuty KobC
PCOCP 1969 r., 3a uckmoueHueM pasneia IV («AKTbI TpaxkmaHc-
Koro cocrosiHusl» — cT. 148—159) KobC. Jdanusiii pazgen KobC
JECTBOBA B yacTu, He nportuBopevaiieii CK, BmioTh mo BCTym-
nenus B cury MenepanbHoro 3akoHa oT 15 Hostopst 1997 1. No 143-
@3 «O6 aKTax rpakIaHCKOTO COCTOSIHMSI»', TaK Kak AjId peaju3a-
LMY IpaB U 00S3aHHOCTEI YJICHOB CEMbM CYIIECCTBEHHOE 3HAYCHUE
MMEET MMEHHO TOCyJapCTBEHHAs PeTUCTpalus aKTOB I'PaKIaHCKO-
IO COCTOSIHMS (BKJIIOYasi POXACHME, 3aKJIloueHue Opaka, pacTop-
>KeHue Opaka, yChIHOBJIeHUE (YIO4YepeHME), YCTAHOBJIEHMUE OTLIOB-
CTBa, IMEepeMeHy UMEHHU), KOTOpas IMPOU3BOJUTCS OpraHaMM 3arca
IyTeM BHECEHUSI COOTBETCTBYIOLIMX 3aMMCE B KHUTU PErUCTPALIAMN
aKTOB I'PaXXJAHCKOIO COCTOSIHUSI (AKTOBbIE KHUTM) W BbIOAYM T'PAXK-
JaHaM CBUICTEJIbCTB Ha OCHOBaHMM 3THX 3amnuceil. [Tockombky Pe-
JepaJibHBIN 3aKOH «O0 aKTaX IrpaXXIaHCKOTO COCTOSIHUST» BCTYITWII B
cuiy ¢ 20 Hos10pst 1997 ., T. €. ¢ MOMEHTa ero o(PULIMAIbHOIO OMMy0-
mukoBaHua’, KoBC 1969 r. oKOHYaTeJIbHO YTPAaTWJI CUIY YX€ B
MOJIHOM O0beME MMEHHO C 3TOM JaThl.

B 1. 3 cr. 168 CK npuBeneH nepeyeHb paHee MPUMEHSIBILIMXCS
Ha Tepputopun P® B coorBercTBUM ¢ 3akoHoM PCDOCP ot 24 ok-
6ps 1990 . Ne 263-1 «O neiictBun aktoB opraHoB Coroza CCP Ha
tepputopun PCOCP»’ 3akoHonarenbHbix aktoB Coroza CCP, ko-
TOpbI¢ MPU3HAHBI YTPATUBLIIUMU CUJIy Ha Tepputopuu P® co mHs
BBeneHud B meiictBue CK, 1.e. ¢ 1 mapta 1996 r. K HuUM oTHOCSITCS:
OcHoBnl 3akoHogatesbcTBa Coroza CCP 1 Ccoro3HBIX pecITyOiK O
Opake 1 cembe, yTBepxaeHHble 3akoHoM CCCP ot 27 uions 1968 r.*;
Va3 IIpesunnyma BepxoBHoro Coseta CCCP ot 20 ceHTs16ps 1968 T.
«O mopsanke BBeacHMs B AciicTBue OcHOB 3akoHomaTesbcTBa Co-
103a CCP ¥ cOM03HBIX pecrybinK o Opake 1 ceMbe»’; Yka3 Ipesu-
nuyma BepxoBHoro Coera CCCP ot 21 utons 1967 r. «O06 yiydiiie-
HUM TOpSIAKa YIUIAaThl M B3BICKAHMSI aJIMMEHTOB Ha COACpXKaHME
neteit»”; Yka3 [pesummyma BepxoBHoro Coera CCCP or 1 deBs-
pansg 1985 r. «O HEeKOTOpOM M3MEHEHUN TOPsI/IKA B3bICKAHUS ajlu-
MEHTOB Ha HECOBEPIICHHOJIETHUX IETEi» .

"C3 PD. 1997. Ne 47. Cr. 5340; 2001. Ne 44. Cr. 4149; 2002. Ne 18. Crt. 1724; 2003.
Ne 17. Cr. 1553.

* Poccuiickas razera. 1997. 20 Hos6.

* BBC PCOCP. 1990. Ne 21. Cr. 237.

* BBC CCCP. 1968. Ne 27. Cr. 241.

> BBC CCCP. 1968. Ne 39. Cr. 353.

* BBC CCCP. 1967. Ne 30. Cr. 418.

" BBC CCCP. 1985. Ne 6. Cr. 101.
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Kpome Toro, PenepaibHbIM 3aKOHOM OT 14 aBrycra 1996 T.
Ne 113-®P3 «O npusHaHUMU YTPATUBIIMMM CHUJIy HEKOTOPBIX 3aKO-
HomatebHbIX akToB Poccuiickoit denepariuy B CBSI3W ¢ TIPUHATHEM
CemeiiHoro konekca Poccuiickoit Denepaunn»' Npu3HaHbBl yTpa-
tuBMMK cuty Yka3 [pesunuyma BepxoBHoro CoBera PCOCP ot
20 dpespansa 1985 r. «O HEKOTOPOM U3MEHEHUHU MOPSIAKA B3bICKAHUS
ATMMEHTOB Ha HECOBEPLIEHHOJIETHUX JeTeil»” U MocTaHoBIeHe Bep-
xoBHOro Coseta P® or 18 mexkabpss 1992 r. Ne 4132-1 «O HeoT/IOX-
HBIX Mepax IO YNOPSAOUEHUIO YCHIHOBJICHUS JETel, SIBJISIIOLIMXCS
rpaxgaHamMu Poccuiickoit @enepaliny, rpaxxaaHaMU APYTUX TOCY-
JapcTB» KakK He cooTBeTcTBylole TpeboBaHusmM CK o mopsiike
yaepXXaHUsl aJJMMEHTOB Ha HECOBEPILUECHHOJIETHUX OETeil U O MO-
pSAIKEe YCHIHOBJICHMS NETeil, SBISIOMMXCS TpaxmaaHamu Pd, uHo-
CTpaHHBIMU TpakKJIaHAMMU.

Brnocnencrenn MenepanbHBIM 3aKOHOM OT 18 okTsiopst 1997 .
No 132-®3 «O mpu3HaHUU YTPATUBIIMMM CHITy HEKOTOPBIX 3aKO-
HomaTeIbHbIX akToB Poccuiickoit Menepaliuiy B CBSA3U C MPUHATUEM
CemeitHoro konekca Poccuiickoit ®enepaunu»’ npusHaHbl yTpa-
TUBIIMMU CWJIYy pa3jdndHble 3aKoHoparesibHble akThli PCDOCP n
Poccuiickoit denepaiiny, BHOCUBILIVE pa3INIHbIEe U3MEHEHUS U J10-
nonHennst B KobC: ykaswl [1pesnnnyma BepxoBHoro Coeta PCDOCP
or 30 auBaps 1984 1., or 25 ampens 1984 r., or 19 HosOps 1986 r.,
oT 24 ¢eBpang 1987 r., a Takke (eaepaabHble 3aKOHBI OT 22 HO-
s0pst 1994 1. Ne 73-®3 u or 7 mapta 1995 r. No 28-D3. [TpuHsTue
JaHHOro 3aKoHa HEMOCPEACTBEHHO CBSI3aHO C MEPBOHAYAJIBLHON pe-
JMAKIIMOHHOW HemopaboTkoil 1. 2 cr. 168 CK, He mpemycmarpuBaB-
1Iero MpU3HAHWE YTPATUBIIMMU CUIY M3MEHEHMII M ITOMOJTHEHUI,
BHeceHHBIX B KoBC B mepuon ¢ 1984 mo 1995 r.

B cocTaB MCTOUHMKOB CeMEMHOro IMpapa BXOMSAT WM MPUHMUMAE-
Mble B cootBeTcTBUM ¢ CK npyrue ghedeparvrbie 3axonsi. Harnpu-
Mep, B pa3BuTHe ycTaHoBIeHHBIX B pasaene VI CK «Popmbl Boc-
MUTAHUST OETEH, OCTaBIIMXCS 0e3 IOIEYCHMSI pOAMTENICH» HOpM
npuHAT PenepanbHblii 3aKoH oT 21 mekabpst 1996 r. Noe 159-®3
«O [IOTOJHUTENIbHBIX TapaHTUSX IO COLMAIbHOM 3allluTe AeTeil-
CHPOT W JIETE, OCTABIIMXCS Oe3 TIONMEYEHUs POTUTENEH» . DTUM
3aKOHOM OIIpeNeIeHbI MPUHLIMIIBI, COACpPKAHUE W MEpbl rocymap-

' C3 POD. 1996. Ne 34. Cr. 4028.

> BBC PCOCP. 1985. Ne 9. Cr. 305.

* Benomoctu P®. 1992. Ne 52. Cr. 3061.

*C3 P®D. 1997. Ne 42. Cr. 4731.

*C3 Pd. 1996. I 52. CT. 5880; 1998. N 7. CT. 788; 2000. N 33. CT. 3348; 2002.
N 15. CT. 1375; 2003. ¥ 2. CT. 160.
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CTBEHHOI 3allIUTHI AETEH-CUPOT U NETei, OCTABLIMXCS Oe3 Imoreye-
HUs ponuTeneit. KpoMe Toro, oH peryjivMpyeT OTHOILIEHUSI, BOZHU-
KaplIlyde B CBSI3U C IpedocTaBlieHHUeM M o0ecleyeHrueM OpraHaMu
TroCyIapCTBEHHOI BJIACTU JOIOJHUTEIbHBIX FapaHTUM 10 COLMAIb-
HOM 3aIuTe TIpaB JIeTel-CUPOT U JeTel, OCTaBIIMXCs Oe3 Ioreue-
HUSI poAuTesieil, a TakxKe JIMI U3 MX 4MCiIa B Bo3pacTe no 23 JeT.
OtnenbHble HOPMbI CEMEMHOIO IpaBa COAEPXKAaTCs U B HEKOTOPBIX
Ipyrux ¢eaepaibHbIX 3aKoHax: oT 24 uiong 1998 r. No 124-D3 «006
OCHOBHBIX IapaHTUSX MpaB pedeHka B Poccuiickoit Penepauun»;
oT 24 monst 1999 1. Ne 120-®D3 «O6 ocHOBax cUCTEMbI TTPOPUITaKTH-
K1 GE3HAN30PHOCTH U MPAaBOHAPYIIEHUI HECOBEPILIEHHONETHUX .

Kak ycranosneHo n. 2 ct. 3 CK, ceMmeliHoe 3aKOHOAATEIbCTBO
BKIo4aeT He Tojbko CK M mpuHMMaeMble B COOTBETCTBUU C HUM
npyrue denepaabHble 3aKOHbI, HO TaKXE W 3AKOHbl CYO6eKmoe
P®. HeobxomguMo OTMETUTh, YTO B 3aKOHOOATEILCTBE CYOBEKTOB
P® nonrBepkaeH ycraHoBleHHbI KoHcTutynumeit PO (cr. 72) n
n. 1 ct. 3 CK nprHLIMIT HaX0XAEHUSI CEMEHOIO 3aKOHOIATEIbCTBA
B COBMECTHOM BeneHUM ¢ Poccuiickoit ®enepanueit’.

3akoHamu cyobekToB P® B coorBerctBuM ¢ m. 2 cT. 3 CK
MOIYT PEryJIuMpOBaThCsl CeMEMHbIE OTHOIIEHUS JIMIIb B Ipeaeliax,
yctaHoBieHHbIX CK. Bo-mepBhIX, 3aKOHBI CyOBeKTOB P®D perynu-
pPYIOT ceMeliHble OTHOIIECHMS MO BOIIpOcaM, HENOCPEICTBEHHO
otHeceHHbIM CK K BemeHuio cyobekTtoB P®: ycraHoBiIeHHE MHO-
psiiKa W YCJIOBUI, MPU HAaJIWYUM KOTOPBIX BCTYIUIEHHE B OpaK MoO-
JKET OBbITh pa3pellieHO B BUAEC MCKIIOUEHUS OO TOCTUKEHUSI BO3pa-
cTa IecTHanuatv jetr (. 2 cT. 13); BeIOOp cympyraMu JIBOMHOM
damMuIny mnpu 3akaodyeHun Opaka (m. 1 cr. 32); nmpucBoeHue da-
MWIMK U OoT4YecTBa pebeHKy (I 2 1 3 ¢T. 58); opraHu3alus U gesi-
TeJIbHOCTb OPraHOB MECTHOIO CaMOYIIPABJICHMS II0 OCYILIECTBIIE-
HMIO OIleKH M MOIICYUTEJIbCTBA Hal J€ThMHU, OCTABIIMMUCS 0€3 Mo-
nedyeHus poauteneir (. 2 cr. 121); ompeneneHue IOMOJHUTEIbHBIX
no cpaBHeHuio ¢ CK ¢dopM ycTpoiicTBa neTeit, ocTaBIINXCS Oe3
nonedyeHus1 poanutenein (. 1 cr. 123); ycraHOBIeHMHE pa3Mepa OIl-
JIaThl Tpyda IPUEMHBIX POIUTEIEH U JIbIOT, IIPEeAOCTaBISIEMbIX IIPU-
emMHoli cembe (1. 1 cr. 152).

C3 P®. 1998. N 31. CT. 3802; 2000. N 30. CT. 3121.

“C3Pd. 1999. N 26. CT. 3177.

* Cm., Hamp., . «&» cT. 10 YcraBa SIpocmaBckoit o6macti or 23 mast 1995 r;
M. «k» cT. 5 YcraBa YcTb-OpabiHcKOTO BypsITCKOTO aBTOHOMHOTO OKpyra OT
30 mag 1995 r; m. «m» ct. 20 YcraBa (OcHOBHOro 3akoHa) XaHThI-MaHCHUIICKOTO
aBTOHOMHOTo okpyra ot 30 masg 1995 r. (YcraBel KpaeB, oOjacTeii, ropomoB
(enepanbHOro 3HaYeHUsI, aBTOHOMHOI O0JIACTH, ABTOHOMHBIX OKpYroB P®.
Boim. 2. M., 1996. C. 200, 269, 295).
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Bo-BTOpBIX, 3aKOHBI CyOBEKTOB PMD B 007aCTM CEMEMHBIX OT-
HOIIEHMIT MOTYT MPUHUMATLCS 10 BompocaM, HemocpeacTtBeHHO CK
HE YperyJaMpoBaHHBIM. DTO COINIACYETCS C MNPUHLMIIOM €IWHCTBA
CEeMEMHON MOJUTUKY Ha (eAepalbHOM U PErMOHATBLHOM YPOBHSIX,
YTO IIPEAroNaraeT, B YaCTHOCTHU, AOIMOJHEHWE M Pa3BUTUEC CyObEeK-
TaMmu P® u opraHamMum MeCTHOrO caMOyIpaBieHUSI IPeaOoCTaBICH-
HBIX CeMbe (hbelepaIbHbIM 3aKOHOMATEIBCTBOM MUHUMAJIBHBIX CO-
LMAJIBHBIX TapaHTUil W Jipror. OIHAKO B JIOOOM ClIydae 3aKOHBI
cyobekToB P®D, perymupyoniye ceMeilHble OTHOIIECHMSI, HE JOJI-
XHbI TTpoTuBOopeunTh Kak CK (1. 2 cr. 3), Tak U uHbIM (peaepasib-
HBIM 3aKoHaM. Ilpy HaMMUMK TIPOTUBOPEUYMIA MEXAY HUMH IIPHME-
HeHuto nomiexut CK wiu denepaibHbI 3aKOH .

K ucrouHukam cemeitHoro mpasa OTHOCSITCS He ToJibko KoH-
crutyuuss PO, CK u npuHUMaeMbie B COOTBETCTBMU C HUM [IpY-
rve enepajibHble 3aKOHBI U 3aKOHbI CyObekTOB P®, HO U uHble
HOpMamue@Hble Npasogvie aKmul, PETYIUPYIOLLIUE CEMEWUHBIE OT-
HOLIEHUSI, BKJIIOYasi B MepBylo ouepenb ykasel llpezudenma PD,
KOTOphIe, coracHo 4. 2 cT. 90 Koncturyimuu P®, ob6s3aTeabHbI 111
ucrosHeHus1 Ha Bceil Tepputopun P®. Kak npasuiio, ykassl [1pe-
suneHta P® 1o Borpocam peryaupoBaHUSI CEMEMHBIX OTHOILEHUIA
HOCSIT HOPMATMBHBII XapakTep, T. €. coAepxkaT oOllue MpaBuia,
paccuMTaHHblE HA MHOIOKpaTHOE MpuUMeHeHue. B ocCHOBHOM yka-
3amu [lpesunenta PD yTBepxknaioTcsi MeporpusiTUsl odlierocyaap-
CTBEHHOTO YPOBHSI, MMEIOINEe KOMIUIEKCHBIN XapakTep (Hampu-
Mep, denepaibHbie lieJieBble MPOrpaMMbl MO Pa3jIMYHbIM BOIPO-
caM 3alllThl CEMbU, MaTEPMHCTBA U JETCTBA)’, WM OMpeessioTcs
KOHLENTyaJbHble MOAXObI K PELIEHMIO NpoOsieM B TaHHOM cdepe’.

' CM. 1. 13 OCHOBHBIX HalpaBJIeHUil rocy1apcTBEHHOH ceMeiiHOi OMUTUKMU.

* Cwm., Harmp., T1. 4 nmocraHoBiaeHus [Tnenyma Bepxosroro Cyna P® ot 31 okTs6-
ps 1995 r. Ne 8 «O HekoTopbix Bompocax npuMmeHeHus: Koncruryumu Poccuii-
ckoit Demepalviv pu ocyiecTiaeHun npasocyaus» (BBC P®D. 1996. Ne 1).

> Cm., Hanp.: Yka3 [Ipesugenta PO or 29 nexa6ps 1994 r. Ne 2231 «O HekoTo-
PBIX Mepax IMo 00eCITeYeHUIO BBIMOTHEHUST MPE3UIEHTCKOW MporpaMMbl «JleTn
Poccun» // C3 P®D. 1995. Ne 1. Cr. 43; Yka3 [lpe3unenta P® ot 19 despans
1996 r. Ne 210 «O mpomjieHUU OEWCTBUSI MPE3UAEHTCKON IMporpaMMbl «Jletu
Poccum» // C3 P®. 1996. Ne 9. Cr. 799; Yxa3 Ilpesunmenta PD ot 8§ wioHs
1996 . Ne 851 «O6 ycwiIeHMM COIMAJIbHON MOAIEPXKKU OAMHOKUX MaTeped u
MHOTOIETHBIX ceMel» // C3 PD. 1996. Ne 24. Cr. 2885; u np.

* Ykasom Ipesuaenta PD or 14 mas 1996 r. Ne 712 yrBepxaeHbl OCHOBHBIE
HampaBJIeHUs TocyaapCcTBeHHON ceMeitHoW moiauTuku (C3 P®. 1996. Ne21.
Cr. 2460); Yxazom Ilpesunenta P® ot 14 centsaops 1995 . Ne 942 yTBepKaeHbI
OCHOBHBIE HaIlpaBJIeHUsI TOCYIapCTBEHHOMN COIMATbHONW TOJUTUKU TIO YITy4-
IIeHUIo moJioxkeHus neteil B Poccuiickoit Denepamum o 2000 roma (Hammo-
HaJIBHBINA 1aH AeiicTBuiil B uHTepecax mereit) (C3 PD. 1995. Ne 37. Cr. 3669).
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Kak cinenyer u3 1. 3 cr. 3 CK, IIpasumeavcmeo PD maroice
8npase NPUHUMAMb HOPMAMUBHbLE NPABOGbIe aKMbl HA OCHOBAHUU
u Bo ucnosHeHune CK, apyrux eaepanbHbIX 3aKOHOB U YKa30B
IIpe3nnenra P®. OnHako, B OIMYME OT 3aKOHOB CYOBEeKTOB P®D,
3TO BO3MOXHO, cormacHo 4. 1 cr. 115 Koncturymmu PO u . 3 cr. 3
CK, nump B ciaydyasix, HeNnocpedcTBEHHO mnpeaycMoTpeHHbIX CK,
IpyruMu ¢eaepaibHbIMU 3aKOHaMM, a Takxke ykazamu [IpesumeH-
ta PO.

Tak, B coorBerctBUM ¢ CK K kommnereHumu IIpaBuTeiabcTBa
P®, B wyacTHOCTH, OTHOCSITCS: OMpeAesieHHe BHUIOB 3apaboTKa U
VHOIO JI0XOAa, W3 KOTOPBIX ITPOM3BOAUTCS yIep:KaHUE aIMMEH-
TOB Ha HECOBEPIICHHOJETHUX neTeil (CT. 82); ompemencHue I0-
psiiKa Ilepedayy IeTeil Ha yChIHOBJIEHHME, a TakKxkKe OCYILeCTBJIC-
HMSI KOHTPOJIS 32 YCJIAOBUSIMM XKM3HM M BOCIIMTAHUS ACTei B CEMb-
SIX YCBIHOBUTeJIeH Ha Tepputopun P® (1. 2 cr. 125); ycTaHOBIIeHUE
Mo TipencTaBieHnio MuHucrepcTBa loctuimun P® u Munuctep-
CTBa MHOCTpaHHBIX nej1 P® mopsaka nesTeNbHOCTH OPraHOB M Opra-
HU3alMii MTHOCTPAHHBIX TOCYAAPCTB I10 YCHIHOBJICHUIO JAETe Ha Tep-
putopun P® u mopsiaka KOHTPOJS 3a €€ OocyllecTBAeHueM (IL 2
ct. 126'); ycraHOBIeHME NepeyHsl 3a00eBaHMil, TIPU HAJIMYUKU KO-
TOPBIX JIMLIO HE MOXKET YChIHOBUTh PeOEHKA, IPUHSTD €r0 MOJ OIEKY
(TomeYmnTebCTBO), B3SITh B IIPUEMHYIO ceMblo (cT. 127); ompenene-
HME TIOpsiAKa U pa3Mepa BBIILIAThl ONEKYHY JE€HEXHBIX CPEACTB Ha
comepxanne pedbeHka (cr. 150); yrBepkaeHHE IOJOXKEHHUS O IIPU-
eMHol ceMbe (cT. 151); ompeneneHue Mopsiika BBITLIATHI M pa3Mepa
JEHEeXXHBIX CPEelICTB Ha coiepKaHue pebeHKa B MPUEMHOM CEeMbe
(ct. 155); ompeneneHue MOpsiIKa ITOCTAHOBKM Ha y4€T KOHCYJIbCKU-
MU yupexneHusMu P® nereii, gpisiommxcs rpaxigaHamu P® u
YCBIHOBJIEHHBIX MHOCTPAaHHBIMU TpaXkKaaHAMU WIW JTULIAMU 0e3 Tpaxk-
nmaHcTBa (cT. 165). C ygetoMm omnpeneneHHbix CK BompocoB, oTHeceH-
HbIx K BeneHuio [IpaButenbcrBa P®, mo OONBIIMHCTBY M3 HUX YKe
NPUHATH COOTBETCTBYIOLIME NMocTaHoBaeHusa Ilpasurtenscrea PXD'.

' Cm.: MMocranosnenue Ipasutenbctsa PO or 1 mMas 1996 r. Ne 542 «06 yTBep-
xaeHnun IlepeyHs 3a6oieBaHU, TIPU HAJTUYMKU KOTOPBIX JIUIIO HE MOXET YChI-
HOBUTb pebeHKa, MPUHSTH €ro Mo OrneKy (MOMeYMTENbCTBO), B3SITh B MPUEM-
Hyto ceMblo» // C3 PD. 1996. Ne 19. Cr. 2304; IMoctanoBneHue [1paButenscTa
P® or 17 wrons 1996 r. Ne 829 «O mpuemHoii cembe» // C3 P®D. 1996. Ne 31.
Cr. 3721; IMTocranoBnenue IlpaButenbctBa PD ot 18 wmions 1996 r. No 841
«O mepevHe BUIOB 3apabOTHOM IJIATBI U MHOTO JOXOMA, U3 KOTOPBIX MPOU3BO-
IUTCS yAepXaHWe alMMEHTOB Ha HecoBeplleHHoneTHux xaereit» // C3 PD.
1996. Ne 31. Cr. 3743; 1998. Ao 21. Cr. 2240; IloctaHosnenue IlpaBuTenbcTBa
P® or 3 aBrycra 1996 r. Ne 919 «O6 opraHM3allM LIEHTPAIM30BaAHHOIO ydyeTa
JeTeil, ocTaBIIMxcs 6e3 moredeHus poauteneit» // C3 PD. 1996. Ne 33. Cr. 3395;
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DenepanbHbIM 3aKOHOM oT 27 wmioHa 1998 r. Ne 94-@3
«O BHeceHUM M3MeHeHU U gornoyiHeHuil B CeMeiiHbll Kogekc Poc-
cuiickoit @enepaiu» K KomnereHuuu [pasurensctBa PO norosn-
HUTEJIbHO OTHECEHO OTNpeleeHue MopsaKa mnepeaayu JeTeid Ha
YCBIHOBJIEHUE, a TaKXXe€ OCYIIECTBJICHUS KOHTPOJSI 3a YCIOBUSIMU
XKM3HW M BOCIIMTAHWS JIETEd B CEMbSIX YCHIHOBUTEJIE Ha Teppu-
topuu P® (m. 2 cr. 125 CK); ycraHOoBiIeHHE TO TPeNCTaBICHUIO
MunucrepctBa toctuimu PO 1 MuHuctepcTBa MHOCTPAHHBIX Je
P® nopsinka nesTebHOCTM OpraHOB M OpraHM3alUdii MHOCTpaH-
HBIX TOCYIAapCTB MO YCHIHOBJEHHWIO jaeTeil Ha Tepputopunt PD u
nopsiKa KOHTPOJIS 3a ee ocyllecTieHueM (. 2 cr. 126' CK); om-
pernesieHre TopsiiKa MOCTAHOBKM Ha YYE€T KOHCYJIbCKMMU YyUpexk-
neHussmu P@ perteit, aBasiiomuxcs rpaxaaHamMu P® u ycbiHOB-
JIEHHBIX MHOCTPAaHHBIMU TpaxKJIaHaMW WX JUllaMU 0e3 rpaxiaH-
crBa (ct. 165 CK).

Crenyer uMeThb B BUJy, UYTO B psifie Cly4yaeB HOpPMaTWMBHbIE
MpaBOBbIe aKThl (ITOCTAHOBJICHUSI WM PACTIOPSIKEHUSI) MOTYT TIpU-
Humatbest [lpaButensctBoM PP B cooTBeTcTBUU C enepabHbI-
MM 3akoHaMu. Tak, TlojsoxeHue O TOpsiiKE HAa3HAYEHUSI U BbIII-
JIaThl TOCYJAPCTBEHHBIX ITOCOOMIA TpakJaHaM, KMEOIIUM JIeTei,
yTBepXaeHO roctaHoBieHueM [IpaButenbctBa PD ot 4 ceHTSAOps
1995 r. Ne 883 (c u3M. u gorm.)' Ha ocHoBaHuM PeepaJbHOTO 3aKO0-
Ha or 19 masg 1995 r. Ne 81-DP3 «O rocynapCTBEHHBIX IMOCOOMSIX
rpax1aHaM, MMEIOLIMM JeTeit» (¢ u3M. U Jom.)’. B HeM KOHKpeTu-

IMocranopnenue IlpaButenbctBa PO or 28 mapra 2000 r. Ne 267 «O Mexse-
JIOMCTBEHHOW KOMUCCHM TI0 BOMPOCAM YCHIHOBJICHUS (YIOUEPEeHUs!) MHOCTpaH-
HBIMUA TpaIaHaMU IeTeill, sSBAsSomuxcs rpaxknaHamu Poccuiickoit Penepa-
> // C3 PO®. 2000. Ne 14. Cr. 1500; [ToctraHosnenue IpaButensctBa PO oT
28 mapra 2000 r. No 268 «O mesiTeIbHOCTH OPraHOB UM OpraHu3aliil MHOCTpaH-
HBIX TOCYIApCTB MO YCHIHOBJIEHUIO (yIOuYepeHuIo) aereid Ha Tepputopuun Poc-
cuiickoit Menepaliii ¥ KOHTpoJie 3a ee ocyiuectBieHuem» // C3 P®d. 2000.
Ne 14. Cr. 1501; TTocranoBnenue IIpaButenabctBa P® ot 29 mapra 2000 r.
Ne 275 «O6 yrBepxnmenum [lpaBuir mepegauym meteil Ha yChIHOBIeHME (ymode-
peHre) M OCYILECTBICHUS KOHTPOJISI 32 YCJIOBUSAMM UX XXKM3HU U BOCITUTAHUS B
CeMbSIX yChIHOBUTeNeH Ha Tepputopun Poccuiickoit @enepamviu u [paBun mo-
CTAHOBKHM Ha Y4eT KOHCYIbCKMMHU yupexaeHusmu Poccuiickoii ®denepaiuu ne-
Teil, sBasAtonIMXcd rpaxknaHnamMu Poccuiickoit denepaniuu M yCHIHOBIEHHBIX MHO-
CTpaHHBIMU TpaxIaHaMU WU Juiamu 06e3 rpaxnmaHcrBa» // C3 P®. 2000.
Ne 15. Cr. 1590.

' C3 PD. 1995. Ne 37. Cr. 3628; 1996. Ne 6. Ct. 568; Ne 39. Ct. 1092; 1997. Ne 8.
Cr. 950; Ne 36. Ct. 4174; 1999. Ne 47. Cr. 5705; 2000. Ne 19. Cr. 2092; 2001. Ne 1.
Y. II. Cr. 130.

> C3 P®d. 1995. Ne 21. Cr. 1929; Ne 48. Cr. 4566; 1996. Ne 26. Crt. 3028; Ne 49.
Cr. 5489; 1997. Ne 1. Cr. 3; 1999. Ne 29. Cr. 3692; 2000. Ne 29. Cr. 3002; Ne 33.
Cr. 3348; 2001. Ne 23. Cr. 2284, 2285; Ne 53. Cr. 5017.
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3UPYIOTCS OCHOBaHMSI, YCJIOBUSI U IOPSIIOK IPEIOCTABICHUSI TOCY-
JApCTBOM MaTepUabHOI TIOMOIIM TpakIaHaM, WMEIOIIMM JeTeit.

B cootBerctBum ¢ ykaszamu Ilpesunmenra P® HopmaTuBHBIC
npaBoBble akThl [IpaBuTtenncTBa PO nmpuHMMAIOTCS B OCHOBHOM I10
BOMNPOCaM OPraHM3allMOHHO-PACTIOPSANTEILHOTO WM (DUHAHCOBO-
ro xapakrepa. Hanmpumep, Bo ucronnenne Ykasa Ilpesnnenta PO
or 18 monsa 1996 r. Ne 932 «O HauyoHajbHOM IulaHe ACUCTBUIA 1O
YAYYIICHUIO MOJOXEHUS XKEHIIWH U TOBBIIECHUIO UX POJU B OOLIE-
ctBe 10 2000 roma» mocraHosiaeHueM IlpasutenbctBa PD or
29 aBrycra 1996 r. No 1032 Gbu1 yTBepXIeH HalmoHambHBIN IUIaH
MO YJIYYIIEHWIO TIOJIOXKEHUS KCHIIMH W TIOBBIIIEHUIO WX POJU B
obmecrse g0 2000 r.

CylecTByeT 3HAYUTEIbHOE KOJIMYECTBO HOPMATHMBHBLIX aKTOB
(enepanibHbBIX MMHUCTEPCTB M BEIOMCTB MO BOMpPOCAM CEMEHOro
rpaBa, pa3BUBAIOIIMX U KOHKPETU3UPYIOLIMX OTIEJIbHbIE TMOJIOXE-
HUS, comepxkaiumecss B mocraHopineHusix IlpaBurenbcrBa P®. Ilo-
ckojibky B ¢T. 3 CK OoTCyTCTBYyeT ymOMMHAHHWE O TaKMX HMCTOYHM-
KaxX CeMeiHOro rpaBa, KaK HOpMaTMBHbIE aKThl (hefepabHbIX Op-
TaHOB MCIIOJHUTEJIbHON BIACTH, B IOPUAMYECKON JUTEpaType
BBICKA3bIBAETCS MHEHUE O HEOOXOAMMOCTU CYIIECTBEHHOIO Orpa-
HUYEHUS BO3MOXKHOCTM MX NPUMEHEHMS JIMOO O MX IEepeyTBEpXK-
JIEHUU Ha YPOBHE TPaBUTEILCTBEHHBIX TOCTAHOBIEHUIT . Takue akThl
MU3AaBavCh Kak A0, Tak u nocie npuHatusg CK. Tak, Bo ucronHe-
Hue noctaHoBieHust [IpaButenbcTBa PO or 1 Masg 1996 r. No 542
«00 yrBepxneHuu IlepeuHst 3aboyieBaHUii, TPU HATUYMK KOTOPBIX
JIMIIO HE MOXET YChIHOBUThH pPeOeHKa, MPUHSTH €ro Ioj oreky (1o-
MEYUTETLCTBO), B3SATh B MPUEMHYIO CEMbIO»' ObUT M3IaH MPUKAa3
MunuctepctBa 3npaBooxpaHeHus P® or 10 ceHTsiopss 1996 . Ne 332
«O mopsinke MEIUIIMHCKOTO OCBUIIETEIbCTBOBAHUS TpaxaaH, XXe-
JIAIOIIMX CTaTh YCHIHOBUTENSIMU, OTNEKyHaMU (TOTMEUUTENSIMUA) WIN
NPUEMHBIMMA POIUTEIAMU» . DTUM TIPUKA30M yTBepxkaeHbl Iloo-
J)KEHUE O MEIMIIMHCKOM OCBHUIETENbCTBOBAHUHU TpaXKaaHWHa(KHU),
JKEJIAIOLIEro CTaTh YCHIHOBUTEJIEM, OINEKYHOM (IIOMEUMTEIeM) WIN
MpUeMHbIM ponutesieM, U Popma «MeIUIMHCKOTO 3aKJIIOUEHMS 110
pe3yabTaTaM OCBUACTEIbCTBOBAHUS TpaxkaaHuMHa (TpaxkgaHKu),
Kesaroniero(ei) yCoIHOBUTb, TTPUHSTD MOM OMeEKY (MONeYnuTeTbCTBO)

' C3 P®. 1996. Ne 26. Cr. 3060.

> C3 P®. 1996. Ne 37. Cr. 4300; 1999. Ne 40. Cr. 4860.

> CMm., Hanp.: KommenTapuii k CemeiiHomy Konekcy Poccuiickoit ®enepauuu /
IMon o6, pen. 1. B. Kpawenurnnuxosa v S1. H. Cedyeuna. C. 15.

“C3 P®. 1996. Ne 19. Cr. 2304.

> BHA. 1996. Ne 8.
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pedeHKa WM CTaTh MPUEMHbIM POIUTEIEM», BblAaBaeMasi rocynap-
CTBEHHBbIM Yy4pexaeHueM 3apaBooxpaHeHusi. Ha ocHoBanuu Ilpa-
BWI mepedauyu JeTell Ha YChIHOBJACHUE (YOOUEpPEeHUE) U OCYLIECTB-
JIEHUSI KOHTPOJISI 3a YCJIOBUSIMU MX XKM3HU M BOCIIUTAHUSI B CEMBSIX
yCchIHOBUTENE Ha TeppuTopuu Poccuiickoii Pepepanyy, yTBEpXK-
JeHHBIX noctaHoBieHueM [IpaBurensctBa PP or 29 mapra 2000 r.
Ne 275', mpukazoMm Munuctpa o6pasosanus P® or 20 mrons 2001 T.
Ne 2750° yTBep:KaeHbl TUIMOBbIE (DOPMBI JOKYMEHTOB 10 YUETY KaH-
JUOATOB B YCHIHOBUTEIM, O(OPMJICHUIO YCHIHOBJACHMSI U OCYILECTB-
JIEHUIO KOHTPOJIST 32 YCJIOBUSIMU KW3HU U BOCITUTAHUST YCHIHOBJICH-
HbBIX JETeil B CEMbSIX.

B sT0ii cBSI3UM mpeacTaBiSIeTCsS, YTO BEIOMCTBEHHbIC HOpMa-
THBHBIE aKThl, 3aTparvuBaloOllMe OTHOLICHUS, pEeryjIupyeMbie ce-
MEMHBIM IIpaBOM, MOTYT M3[aBaTbCsl TOJNbKO HA OCHOBAaHUMU, IIO
MOPYYEHUIO U BO UCIOJIHEeHWe ToctaHoBleHuil [IpaButenpctBa PO
(B cBOIO odYepenb IPUHATHIX B paMKaxX KommereHIuu IlpaButesnb-
ctBa PD 1o perynupoBaHUIO CEMEMHBIX OTHOLIEHUIA). B ipoTMBHOM
claydyae uX M3JaHUEe M IIPMMEHEHME Ha IpakTUKe OyayT MpPOTUBO-
peunth TpeboBaHusiM CK.

[Ipu pemeHuu Borpoca 00 OTHECEHUHU TOTO WJIM MHOTO HOpMa-
TUBHOTO TIPaBOBOTO aKTa K MCTOYHMKAM CEMEMHOro IpaBa BaxKHO
VUUTBIBATh TPeOOBaHME ITPUHLMIMAIBLHOIO XapakKTepa O TOM, YTO
HOPMaTMBHbIE aKThl JIIOOOIO TOCYIApCTBEHHOIO WM WHOTO Opra-
Ha, B TOM 4YHuCJe yKa3bl HOpMaTMBHOro xapaktepa Ilpesumenta
P®, nocranosnenus nanat PenepanpHoro Cobpanus PP, mocra-
HoBJeHUs U pacrnopsekeHus: [IpaBurensctBa PO u Ap., HOIKHBI
cooTBeTcTBOBaTh MoyioxkeHussM CK u npyrux genepaibHbIX 3aKO-
HOB.

Takke ciemyeT UMeTh B Buiy, 4to, cornacHo 1. 1 cr. 170 CK,
Ha niepuon nocie npunsatus CK v 1o mpuBeneHUsI B COOTBETCTBUE
C HUM 3aKOHOB M MHBIX HOPMATUBHBIX MPABOBBIX aKTOB, NCHCTBYIO-
myx Ha Teppuropun PO (Bkitouasi 3aKoHOOATeIbHbIE M UHbIE HOP-
MatuBHble akThl Coro3a CCP, 3aKOHBI U MHbIE HOPMATUBHBIE ITpa-
BoBble akThl P®), oHM mpuMeHSIOTCA B Mpenejax U B IOPSIIKE,
npeaxycMoTpeHHbIX KoHctutyuueir P® (ct. 15), mocronbKy, mo-
ckoibKy He mpotuBopeuar CK. Takum obpa3om, ImpuMeHEeHUE He-
MOCPEICTBEHHO HE OTMEHEHHBIX HOPM paHee NeHCTBOBABLIETO ce-
MEMHHOro 3aKOHOIATeJbCTBA IIPU3HAHO BO3MOXHBIM B 4acTH, He
npotuBopeyaiieid CK, ¥ TOIbKO Ha Mepuonm OO MPUHSITUSL HOBBIX

'C3 PD. 2000. Ne 15. Cr. 1590.
? Poccwuiickast tazera. 2001. 12 ceHr.
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HOPMATUBHBIX IIPAaBOBBIX aKTOB, T. €. JEUCTBUE TaKMX IIPABOBBIX
HOPM HOCUT (WJIM HOCWJIO) BpeMeHHBII xapakTep. C TaKMMU Xe Or-
paHUYCHUSMU MPUMEHSUIUCh, B YACTHOCTHM, HOPMATUBHbIC aKTHI I10
BOIIPOCaM 3allMCH aKTOB IPaKJAaHCKOIO COCTOSIHUSA: MHCTpyKuus o
MOPSIIKE PErvucTpallMi akToB IpaxaaHckoro coctostHuss B CCCP';
HHucTpykuusa o TMOPsAZIKE PETMCTPAllMK aKTOB TPAXIAaHCKOTO Co-
crostHust B PCOCP’; MopMbl 3ammceil 0 perucrpaliy akToB Ipax-
JaHCKOro coctossHus 1 MopMbl CBUAETEILCTB, BbIIABaEMbIX Ha oc-
HOBAaHMM 3aMuUCeil O PETUCTPaLlU aKTOB IPAKAAHCKOIO COCTOSIHUS .
Wnu, nanpumep, mnocie NpuHATUS MoctaHoBiaeHus [IpaBurenbcTBa
P® or 17 utona 1996 r. Ne 829 «O mpueMHOR ceMbe» U YIBEPXKIE-
nus TosnoxeHus o npUeMHoil ceMbe' Ha Tepputopuu PP npusHaHO
HezaelcTByromyM nocraHoBneHre Cosera MuHuctpoB CCCP ot 17 aB-
rycra 1988 r. No 1022 «O co3naHuK JEeTCKUX JOMOB CEMEHOTO THIa»
npuMeHsiBiieecss B Poccuiickoii @enepalii Kak 10 BBEACHUS B A€~
crBue CK, Tak u ¢ 1 mapra g0 17 wronst 1996 r., HO TOJILKO B YacTH,
He IIpoTHBOpevalleli TpedoBaHusM cT. 151—155 CK.
[IpaButenbctBy P® ObLIO maHO MOpyYyeHHE, MMEIoIIee KOM-
IJIEKCHBIM xapakTep: mpuBecTM B cooTBeTcTBUMe ¢ CK u3naHHbIE
YIM HOPMAaTMBHBIE IPaBOBbIE aKThl; MOATOTOBUTh M BHECTU B yCTa-
HOBJIEHHOM MOPSIIKE MPEII0XKEHUSI O BHECEHWM W3MEHEHUI U H0-
MOJTHEHWI B 3aKoHOmatenbcTBO P®; MpuHSATH HOpMATUBHBIC Mpa-
BOBBIE aKkThl, obecneunBaiomme peanuszanuio CK (. 2 cr. 170 CK).
D10 TIopyyeHue B Oosiblleit yacTu yxke peanuszoBaHo. Tak, IlpaBu-
TesbcTBOM P® npu3HaHbI yTpaTUBIIMMU CUJTY HEKOTOpbIE HOpMa-
TUBHBIE TPAaBOBbIE€ aKThl, B TOM 4ucjie: nocraHoBieHue CoBeTa
MunuctpoB PCDOCP or 30 anpenst 1986 . Ne 175 «O6 yTBepxkie-
Huu [losoxeHust 06 opraHax oneku u noneuuntensctsa PCOCP»’;
nocraHoBieHre Cosera MunuctpoB PCOCP ot 14 okTtsiops 1987 .
Ne 401 «O mepax Mo KOpEHHOMY YJIYYIIIEHUIO BOCIIUTAHMS, OOyde-
HUS UM MaTepUajibHO-TEXHMYECKOTro o0ecriedeHus AeTel-CUpoT U Jie-
Teil, ocTaBLIMXCS Oe3 MOMeYeHUs] poauTeei» ; nocraHosaeHe Co-

" VrBepxaeHa Munuctpom roctuiu CCCP 22 wions 1991 r. (BHA CCCP. 1991.
Ne 11).

? VrBepxkeHa noctaHosneHneM Cosera Munuctpos PCOCP ot 17 okTsa6ps 1969 T.
Ne 592 (c u3Mm. u j1or1., BHeceHHbIMU nocTaHoBIeHussMUA CoBeta MuHucTpoB PCOCP
or 18 mapra 1981 . Ne 156 u ot 5 mionHst 1984 1. Ne 232) (CIT PCDCP. 1969. Ne 22.
Cr. 123; 1981. Ne 12. Cr. 73; 1984. Ne 16. Cr. 137).

* VTBep:kaeHbl MocTaHoBleHneM IlpasutensctBa PO or 11 oxTabps 1992 .
Ne 774 (CAIIIT P®. 1992. Ne 18. Cr. 1463).

*C3 PO. 1996. Ne 31. Cr. 3721.

° CIT CCCP. 1988. Ne 30. Cr. 85.

° CIT PCDCP. 1986. Ne 15. Cr. 109.

" CIl PCOCP. 1987. Ne 21. Cr. 132.
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Beta MuHuctpoB PCOCP ot 18 Hosa6psa 1988 r. Ne 475 «O cozpaHumn
JIEeTCKUX JOMOB ceMeiiHoro tuna B PCOCP»'; n. 4, 8 noctaHOBIEHUS
ITpaButensctBa P® or 20 uioHg 1992 1. Ne 409 «O HEOTIOXHBIX
Mepax IO COUMAJIbHOM 3allUTe HAETECHM-CUPOT U NETE, OCTABIIUXCS
0e3 momneyeHUs poauTteneil»; moctaHoBieHue [lpaputenbctBa PD ot
5 mions 1994 r. Noe 786 «O mepax rocyaapCTBEHHOUN MOAAEPXKU JET-
CKUX IOMOB CEMEWHOTOo THIIA, CO3MAaHHBIX Ha OCHOBE KPECTBhIHCKUX
(dpepMepcKuxX) XO3SHCTB» .

IToctanosnenus Ilnenyma BepxoBHoro Cyga P®, rme 00600-
maeTcs MpakKTUKa IO OejlaM, BHITEKAIOIIUM U3 OpavyHO-CeMeNHBIX
OTHOIIICHUM, He SIBISIOTCS MCTOYHMKAMHU ceMeiiHoro mpasa. OmgHa-
KO OHM HMMEIOT BaXHOe 3HadeHWe IJIs MPaBWILHOTO NPUMEHEHUS
HOPM CeMeiHOro 3akoHomaTeJbcTBa. K HUM TIpexie BCEro OTHO-
caTcs pykoBozasuiue pasbsicHeHus [Inenyma BepxosHoro Cyma PO,
JaHHbIe yXe Tocie NpuHITUsS CeMeilHOro Kojaekca B IOCTaHOBIIE-
Husx Ilnenyma BepxosHoro Cyma P® ot 25 oktsab6ps 1996 r. Ne 9
«O npumeHeHuu cygamu CemeiiHoro komaekca Poccuiickoit Dene-
pamuy TIpW PacCMOTPEHMU OeJl 00 YCTaHOBIEHHHW OTIIOBCTBA M O
B3bICKAHUU aJIUMEHTOB»’, oT 4 miond 1997 r. Ne 9 «O mpuMeHeHUU
cyIaM{ 3aKOHOIATeIbCTBA TPHU PACCMOTPEHHMHU OeJI 00 YCTaHOBJIE-
HUM yCHIHOBIEHUs»', oT 28 Mast 1998 r. No 10 «O mpuMeHeHuu cy-
IaMHW 3aKOHOMATeIbCTBA TPHU pa3pelleHUM CIIOPOB, CBSI3aHHBIX C
BOCIIMTaHUEM JeTei»’ U oT 5 Hosa6ps 1998 r. Ne 15 «O mpumeHeHUM
cydaMH 3aKOHOZATENbCTBA TPU PACCMOTPEHUU Oeld O pacToOpXKe-
HUU Gpaka»’.

Kpome Toro, cieayer Takxke MMeTh B BMUAY, YTO OO NMPUHS-
THS COOTBETCTBYIOIIMX 3aKOHOIATEIBHBIX akKTOB P® HOpMBI GHIBIIE-
ro Coroza CCP u pa3zbsicCHeHUS MO UX MPUMEHEHHUIO, COMepKalluecs
B nmoctaHoBneHusAX Ilnenyma BepxoBHoro Cyma Cowoza CCP, moryr
MPUMEHATBCS CylaMU B 4acTH, He NpoTuBopevanieit KoHcTuTyuum
P®, 3akoHonarenbctBy P® u Cornamenuio o cosganuu CHI'.

' CI1 PCOCP. 1988. Ne 23. Cr. 136.

*C3P®. 1994. Ne 11. Cr. 1302,

“BBC P®. 1997. Ne 1.

*BBC P®. 1997. Ne 9.

:BBC P®. 1998. Ne 7.

BBC P®. 1999. No 1.

" Cm.: 3akon PC®CP or 24 okta6psa 1990 r. Ne 263-1 «O neiicTBuUM aKToB

IO\FFaHOB Coto3a CCP Ha tepputopuu PCOCP» // Bemomoctu PCOCP. 1990.
0 21. Cr. 237; Iocranosnenue Ilnenyma BepxosHoro Cyma P® ot 22 ampens
1992 1. Ne 8 «O mpumeHeHun cynamu Poccuiickoit ®denepainy ocTaHOBICHUIA

ITnenyma BepxoHoro Cyna Coioza CCP» (B pen. mocraHopieHust [lnenyma ot

21 nekabps 1993 . Ne 11) // BBC P®. 1992. Ne 7; 1994. Ne 3.
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§ 4. OcHoBaHusI NPpUMEHEHUS
K CeMeiHbIM OTHOIIEHUSIM
rPaKIAHCKOT0 3aKOHOJAATEJbCTBA
M HOPM MEXIYHAPOJHOIro mnpasa

4.1. IlpumeHeHre K ceMeiHbIM OTHOIIEHUSAM TPAKIAHCKOIO
3akoHoaareabcTBa. OCHOBAaHUS U Mpeaeibl MPUMEHEHUs TpaxkaaH-
CKOI'0 3aKOHOJATe/IbCTBA K CEMEUHBIM OTHOLIEHUSM yCTAHOBJICHbI
ct. 4 CK. 13 conepxaHus 3TOM CTaTbU CJIEAYET, YTO B PETyJIMpOBa-
HUM BO3MOXKHOCTU TIPUMEHEHHSI TPaKIaHCKOTO 3aKOHOIATEILCTBA K
CeMeHBIM OTHOILIEHUSIM MPOM301IUIA 3HAYUTeIbHbIC M3MeHeHusI. B pa-
Hee MElCTBOBABILIEM 3aKOHOMATE/IBCTBE PETyIMPOBAaHUE CEMEHHBIX
OTHOIICHUII HOpPMaMM TpakJIaHCKOTO 3aKOHOAATebCTBA JIOITyCKa-
JIOCh TOJIBKO B CJIy4Yasix, TIPSIMO MPEIyCMOTPEHHBIX B 3aKOHE (Ha-
npumep, cr. 46 KobC s omnpeneneHuss IpaBoBOrO peXuma Co-
BMECTHO IMPUOOPETEHHOIO MMYIIECTBA JULAMMU, OpaK KOTOPBIX
MpU3HAH HEAEHCTBUTEIbHBIM, OTChUIaJla K CT. 116—125 I'pax-
naHckoro konekca PCAOCP'). B cr. 2 TK PCOCP 1964 r. conepxa-
JIOCh yKa3aHWe Ha TO, YTO CEeMEiHbIE OTHOIICHUS PEryJIupyloTCs
CeMeMHBIM 3aKoHOoAaTeNbLCTBOM. CyocuauapHoe (T. €. JOIOJIHUTEIb-
HOE) MPUMEHEHUE TPaKJIaHCKOTO 3aKOHOAATEIbCTBA K CEMEHBIM
OTHOIIIEHUSIM B 3aKOHE HE YIOMHWHAJIOCh, a MPaKTUYECKU HMEIIO
MECTO, TaK KaK CeMEeWHOe 3aKOHOIATEeJIbCTBO HE COAECPXKalo B
psiie clydaeB HEOOXOAUMBIX MOHSATUHA W MHCTUTYTOB (IIPaBOCIIO-
COOHOCTh U JeeCIOCOOHOCTh TIpaxJdaH, 00s3aTelbCTBa, BallOTa
JIEHEXHbBIX 00s13aTe/IbCTB, HajJiexalllee HCIOJHeHUE 00s3aTellb-
CTBa, CPOK MCITOJIHEHHs, 3a4eT BCTPEYHBIX TpeOOBaHMI W T. I.).
Bo3moxHOCTh cyOCHMIMApHOTO MPUMEHEHUs TPaXkJaHCKOTO 3aKo-
HOJATeJIbCTBA K CEMEWHBbIM OTHOIIEHUSIM BIIEpBbIe Ha 3aKOHOJA-

' MpuHar Ha TpeTbeit ceccun BepxoBHoro Cosera PC®OCP 1mectoro cosbiBa
11 monst 1964 1. (¢ usm. u nor.) // BBC PCOCP. 1964. Ne 24. Cr. 406; 1966.
Ne 32. Ct.771; 1969. Ne 23. Ct.783; 1970. Ne 26. C1.511; 1972. Ne 33. Cr. 825;
1973. No 51. Cr. 1114; 1974. Neo 51. Cr. 1346; 1977. Ne 6. Ct. 129; 1985. Ne 9.
C1.305;1986.Ne23. Ct.638; 1987.Ne 9. Ct.250; 1988. Ne 1. Cr. 1; Ne 16. Ct.476;
1990. Ne 3. Cr. 78; 1991. Ne 15. Cr. 494; Benomoctu P®D. 1992. Ne 15. Cr. 768;
Ne 29. Cr. 689; Ne 34. Ct. 1966; 1993. Ne 4. Cr. 119. B cooTBeTCcTBMM ¢ Denepab-
HbIMM 3akoHaMu OT 30 Hosiops 1994 . Ne 52-P3 «O BBeneHUU B IeiCTBUE
yactu nepBoit I'paxnaHckoro kogekca Poccuiickoit @enepaunu» (C3 PD. 1994.
Ne 32. Cr. 3302), or 26 sguBaps 1996 r. Ne 15-®P3 «O BBemeHWU B JeiCTBHE
yacTu Bropoit I'paxxmanckoro koaekca Poccuiickoit @enepanun» (C3 PD. 1996.
No 5. Cr.411) u or 26 Hosiops 2001 1. Ne 147-D3 «O BBeAeHUU B IeHCTBUE
yacti TpeThell I'paxkmaHckoro komekca Poccuiickoit Denepaunu (C3 PD. 2001.
Ne 49. Cr. 4552) yrpatunau cuny nipeam6yna, pazmenst I, 11, 111, VII u VIIL.
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TeJIbHOM YpOBHE ObLTa oTpaxkeHa B OCHOBaX IpakAaHCKOIO 3aKO-
HogatenbcTtBa Cotoza CCP u pecrny0avK, NpUHSTHIX BepxoBHBIM
Cosetom CCCP 31 mas 1991 r.' ¥ NOAyYMBIIMX CHITy HA TEPPUTO-
pun P® ¢ 3 mag 1992 r. B yactv, He IIpOTUMBOpeYallleii 3aKoHoAa-
TedbHBIM akTamM P®, npunaTeiM 1ociae 12 moHg 1990 1, T.e. ¢
MOMEHTa IPOBO3IIallieHUs cyBepeHnTeTa Poceuiickoit Meneparmn’.
B . 3 ct. 1 OcHOB rpax/1aHCKOro 3aKOHOAATeJIbCTBA OTMEUasIoCh,
YTO K CEMEHHBIM OTHOILICHUSM TIPaXXIaHCKOE 3aKOHOJATEIbCTBO
MNpUMEHSIETCS B CJIydasX, KOrga 3TU OTHOILIEHUS HE YperyJupo-
BaHbI ceMelHBIM 3aKoHomaresibcTBoM. HoBblil 'K cemeiiHbie OTHO-
IIEHUST B KavyecTBa IMpeaMeTa peryJMpoBaHUsl He Ha3biBaeT. Bor-
poc O MPUMEHEHUM TPaxkAaHCKOrO 3aKOHOAATEIbCTBA K CeMeEli-
HbIM OTHOIIeHHSIM ObUI penieH B CK.

B cr. 4 CK 3akperuieHO BaXkKHOE TMOJIOKEHHE O TOM, 4YTO K
nepeuucieHHbIM B cT. 2 CK umywecmeennvim u auunviv Heumy-
UeCMBEHHbIM OMHOUEHUAM MeNcOy YaeHaAMU cembl (T. €. MEeXIy
CyNpyramuy, pOAUTENSIMA U NeTbMU (YCHIHOBUTEJISIMU M YCHIHOB-
JICHHBIMH), a B ClIy4dasix M B TMpefeliax, MpeayCMOTPEHHBIX CeMeii-
HBIM 3aKOHOJIATEJIbCTBOM, — MedcOy Opyeumu poOCMEeHHUKAMU U
UHBIMU AUYAMU), HE YPecYAUPOBAHHbIM CeMEelHbIM 3aKOHO0amenb-
CMBOM, NPUMEHAEMCS 2PANCOAHCKOE 3AKOHOOAMEeNbCMEO NOCMOAb-
KY, NHOCKOAbKY 3MO0 He NPOMUBOPEeHU CYUW,eCMBY CEMEUHbIX Oml -
Howternuii. TakuM o0Opa3oM, TpaxXmZaHCKOE 3aKOHOIATEJILCTBO MO-
KET MPUMEHSITbCA KaK K MMYILIECTBEHHBIM, TaK U K JIMYHBIM
HEUMMYILIECTBEHHBIM OTHOLLICHUSIM MEXIYy WIeHAaMU CEMbU, HO TOJIb-
KO TIpU YCJIOBUU, YTO OHU HE YPEryJMpPOBaHbI COOTBETCTBYIOIIMMU
HOpPMaMM CEeMEHOTO 3aKOHOMATEeIbCTBA M MMEIOTCSI HEOOXOMMMbIE
HOpPMBbI TPaXKIaHCKOTO 3aKoHojarteJbcTBa. OmHAKO B JIIOOOM CIIy-
yae MpUMEHEHME HOPM TIPakJIaHCKOIro 3aKOHOAATeJIbCTBA HE JI0J-
3KHO TIPOTMBOPEYMTH CYIIECTBY CEMEWHBIX OTHOIICHWIA, 00JIamaro-
KX orpeneneHHon crelmdukoi. 3akperuieHue B ¢T. 4 CK ocHo-
BaHUS TIPUMEHEHUSI TPAXKAAHCKOIO 3aKOHOAATEIbCTBA K CeMEMHBIM
OTHOIIEHUSIM CBSI3aHO C YCWJIEHMEM JOTOBOPHBIX Hayall B CeMeii-
HOM TIpaBe.

ITlpumenernue epaxcoancko2o 3aKk0Ho0amenbcmea K CeMetuHbiM
OMHOWEHUSIM MONCEM OCYULeCMBAIMbC MAKNCe 8 CAYHASX, He-
nocpedcmeenno npedycmompernuoix CK. B psime crateit CK yka-
3aHbl KOHKpeTHble HOpMbI 'K, KOTOpbIMM cjienyeT pyKOBOACTBO-

' Bemomoctt CCCP. 1991. Ne 26. Cr. 733.

> Cm. . 1 mocraHoBnenus Bepxosaoro Cosera P ot 14 utons 1992 r. «O pery-
JIMPOBAaHWM TPaXXTAHCKUX MPABOOTHOIIEHUI B TIEPUO/ MPOBEIEHUST 9KOHOMU-
qeckoit pepopmbl» (Bemomoctn PD. 1992. No 30. Cr. 1800).
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BaThCsl MPU paspellleHUM TeX WUJIU MHBIX BOIMPOCOB OpayHO-ceMeii-
HbIX oTHoleHuit. Tak, CK mnpsimo o0si3pIBaeT UCIOJb30BaTh CleLy-
folllMe HOPMbI TPaXIaHCKOTO 3aKOHOIATEJIbCTBA:

a) cr. 198—200 u 202—205 'K — npum mpuMeHEeHUU HODPM,
yCTaHaBJIMBAOIIMX UCKOBYIO n1aBHOCTH (cT. 9 CK);

6) cr. 257, 258 TK — mpu ompeaejieHWU MpaB CYNPYyrosB Bja-
JIeTh, TOJIb30BAThCS W PACTIOPSKATHCS MMYIIECTBOM, SIBJISIOUIMM-
Csl COBMECTHOU COOCTBEHHOCTbHIO WIEHOB KpecTbsiHCKOTOo ((epmep-
ckoro) xossictia (1. 2 ct. 33 CK);

B) cT. 451—453 TK — npu npenbsaBIeHUU KPEAUTOPOM CYII-
pyra-gokHrUKa TpeboBaHUSI 00 M3MEHEHUU YCJIOBUU WM pacTop-
KEHUM 3aKJII0YEHHOTo MeXIy HUMM goroBopa (mm. 2 cT. 46 CK);

r) cr. 26 u 28 'K — npu omnpeaejieHMu IpaBa pebeHKa Ha
pacriopsixkeHue TpUHAIIEXKalMM €My Ha MpaBe COOCTBEHHOCTH
umyinectsoM (. 3 ct. 60 CK);

n) cr. 37 'K — mpu ocyliecTBAeHUU POAUTENSIMU MPaBOMO-
YU MO yIpaBJeHUI0 UMylIecTBOM peberka (1. 3 ct. 60 CK);

e) m. 1 ct. 165 T'K — npu HecoOI0aeHUN MTPEAYCMOTPEHHOM 3a-
KOHOM (bOpMBI corjaiieHus o6 yriate anuMeHToB (. 1 cr. 100 CK);

x) m. 2 cr. 36 'K — mpu pelreHMu Bompoca O BO3MOXKHOCTHU
pa3aeabHOI0 MPOXMBAHUS AETEM, HAXOMSIIMXCS IO ITOICYUTEb-
ctBoM, u momeyuTeneir (. 1 ct. 148 CK);

3) ¢T. 36—38 'K — mpu ompeneneHUM TpaxkXAaHCKHUX TpaB U
o0s3aHHOCTel onekyHoB (momeuuteneit) (m. 4 cr. 150 CK);

un) cr. 181 'K — mpu nmpuMeHeHMHM CpPOKa MCKOBOI HJaBHOCTHU K
npu3HaHUIo Opaka HeaelcTBUTeNAbHBIM (M. 3 cT. 15 CK).

Kpome Ttoro, B ormenpHbix HopMmax CK OraHKeTHOTO XapakTe-
pa UMEIOTCS CChUJIKM Ha HEOOXOAUMOCTb NMPUMEHEHMS MPaBUJI I'pax-
JIAHCKOTO 3aKOHOJaTeJbCTBA 03 yKazaHus MPU 3TOM KOHKPETHBIX
crateii 'K uiaM MHOro HOpMaTMBHOrO MPaBOBOTO akTa, MOJJIexa-
WX MMpUMEeHeHWo. B JacTHOCTH, oOpalmeHne K rpaXJIaHCKOMY 3a-
KOHOAATEJIbCTBY HEOOXOAMMO B CJIydyasX: MPUMEHEHMS TOJIOXEHUIA
0 J0JIEBO COOCTBEHHOCTU K MMYILIECTBY, NMPUOOPETEHHOMY COBME-
CTHO JUllaMHU, OpakK KOTOPbIX NMPU3HAH HEAeUCTBUTENbHBIM (M. 2
cr. 30 CK); Bo3MelmeHNsT TOOPOCOBECTHOMY CYIIPYTY NpH IIpU3HA-
HUM Opaka HeAeHCTBUTEIbHBIM TMPUYMHEHHOTO €My MaTepHalibHO-
ro u mopanpHoro Bpeaa (im. 4 cr. 30 CK); usMeHeHUsI WJIM pacTop-
KeHus1 Opady”Horo gorosopa (m. 2 cT. 43 CK); mpusHaHus GpadyHOTO
noroBopa HepelcrBureabHbM (. 1 cr. 44 CK); OTBETCTBEHHOCTH
CYyNpYroB 3a Bpeld, MPUYUHEHHBIN UX HECOBEPIIEHHOJETHUMU IeThbMHU
(. 3 ct. 45 CK); ompeneneHUsI BOIPOCOB OpTaHU3alUU U IESITe/Ib-
HOCTU OpPraHOB MECTHOIO CaMOYIpaBJEHUS IO OCYIIECTBICHUIO
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OIIEKM U TIOTIEUMTEILCTBA Ham JeThMU (11. 2 ¢T. 121 CK); ycTaHOBIIe-
HUS WA OpEeKpalleHUs] ONMEKU WM TOIEeYMTEIbCTBA Hal HAETbMU
(m. 3 ct. 145 CK).

s ceMeifHOro mpaBa MMEIOT TaKKe TEOPETUYECKOe U IIpaK-
THYeCKOoe 3HaueHue Te mooxeHuss I'K, B KOTOpbIX comepzkKarcs
OIpeNeICHUSI OCHOBOITOJIATAIOIETO XapakTepa (HampuMmep: IpaBo-
CITOCOOHOCTD U JEECITIOCOOHOCTD IPaKIaH, MECTO KMTEIbCTBA, YMaH-
CUITaLMsI, UMSI TpaxXAaHWHA, YOBITKHA, MOpaJbHBIA Bped, HeAeu-
CTBUTEJIbBHOCTb CIEJIKM, MCKOBasl JABHOCTb, OTBETCTBEHHOCTb U Ap.).
B cBsa3u ¢ atmM psan aBTopoB paccMmarpuBaioT 'K kak camocTosi-
TEJbHBIA MCTOYHUK CEMEMHOIO npaBa‘. OpHako 37ech HEOOXOOUMO
0obpaTuTh BHMMaHWe Ha To, 4to cT. 4 CK ycTaHOBJIeHa BO3MOX-
HOCTb IPUMEHEHUSI K CEMEIHBIM OTHOILIEHUSIM TpaXkIaHCKOTO 3aK0-
HOZIATEJIbCTBA TOJABKO B TE€X CIydasx, KOraa 3TO HE IIPOTUBOPEYUT
WX CYIIECTBY M OTCYTCTBYIOT HEOOXOOVMBIC HOPMBI CEMEIHOIO 3a-
KOHOJATe/IbCTBA. YKa3aHHOE ITOJIOXEHUE MMEET IMPUHLIMIIMAIbHOE
3HaYeHME, ITIOCKOJIbKY IT03BOJISIET U30eKaTh JJIOObIX UCKAXKEHUI CYyTU
OTHOIIICH!IA, BXOAAIIMX B IIPEAMET CEMEMHOro mpaBa, B pe3yJibTa-
T€ IPMMEHEHUS K HAM Te€X WJIM MHBIX HOPM I'PaXKIaHCKOIO 3aKOHO-
JIaTENbCTBA.

HccnenoBaHuio mpoGsieMbl COOTHOLIEHUST TPaXKIaHCKOTO U ce-
MENHOTOo 3aKOHOJATENbCTBA TMPU PETYJMPOBAHUN CEMENHBIX OTHO-
LLIEHUI ynessieTcs 3HauuTeJIbHOe BHUMaHWE B IOpUIMYECKON JIuTe-
patype nocieaHero BpemeHu. [Ipu 3T10M BbICKA3bIBalOTCS BE pas-
JIUYHbIE TOYKM 3PEHMSI, YTO B HEMAJIOW CTENeHW OOYCJIOBJIEHO
MPUHILIMITUAIBHO MPOTUBOIIOIIOXHBIM MOAXOAOM K MECTY CeMeHO-
ro MpaBa B CUCTeME IpaBa (CeMeiHOe MpaBO — CaMOCTOSITEIbHAs
oTpacib MpaBa; CEMEMHOE IMPaBO — IOAOTPACIb TPAXAAHCKOTO
npaBa). BOJBIIMHCTBO aBTOPOB, CTOSIIMX Ha MO3ULMU CYLIECTBO-
BaHWS CEMENHHOro IMpaBa KaK CaMOCTOSITEJIbHOW OTpaciau Tpasa,
000CHOBAHHO IOJaraioT, YTo Mcxoad u3 cmbiciaa cr. 4 CK npume-
HEHWE HOPM TpakIaHCKOTO IpaBa K CEMEHHBIM OTHOILIEHUSIM UMe-
eT cyOCHIMapHBIi XapakTep'. DTO 0O3HAYaeT, 4TO CeMeiHbIE OTHO-
IIEHUS PETyJMPYIOTCSl TMPEeXJIe BCEro HOPMaMM CEMEHOIo 3aKo-
HOAATEJIbCTBA, a TPAXIAHCKOE 3aKOHOAATEJIbCTBO MPUMEHSETCS
JIUIIb K TEM CEMEMHBIM OTHOLIEHUSIM, KOTOPbIE HE YPEryJIupOBaHbI
HOpMaMU CEMEMHOro TpaBa, W JIMIIb MOCTOJbKY, MOCKOJbKY 3TO
HE MPOTHUBOPEUYUT CYIIIECTBY CEMEMHBIX OTHOIIeHUid. C apyroii cTo-
POHBI, CTOPOHHUKHU IPU3HAHUS CEMEHHOro mpaBa IOAO0TPacC/blo

! Cwm., Hanp.: Heuaesa A. M. Cemeitnoe npaso: Kypc nekuuii. C. 36.
2 Cwm., Hanp.: Kommenrapuii k Cemeiinomy komekcy Poccuiickoit @enepaunnu /
IMon o6, pen. 71. B. Kpawenunnuxosau I1. H. Cedyeuna. C. 16.
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IPpaXXJAaHCKOTO IIpaBa MpemaraloT paccMaTpuBaTb COOTHOILLEHUE
TPaKIAHCKOTO M CEMEMHOIo 3aKOHOHATEILCTBA KAaK COOTHOIIIEHWE
o0IIMX U creuradbHbIX HOpM. Ha 3Toil ocHOBe nenaeTcsi BBIBOA, O
peTYyIMPOBAaHNM CEeMEMHBIM 3aKOHOJATEILCTBOM JIMIIL CIIELMAIb-
HBIX YepPT CEMEWMHBIX IIPABOOTHOILICHUI, B TOM K€ 4aCTH, B KaKOM
CEeMeiHBIe TTPAaBOOTHOIICHNS He 00JIamaloT CrielM(UKONM, OHU TOJI-
JKHBI PEryJIMpoBaThcsl IPaKIaHCKUM 3aKOHOAATETLCTBOM .

Ha nam B3ryisi, onpenensioniiM HavyajaoM B pellieHUH BOIIPO-
Cca O COOTHOILIEHMM TpaxkJIaHCKOIO M CEMEHOIo 3aKOHOAATe/bCTBa
SIBJISICTCSI OTHOIIIEHNE K CEMEMHOMY IMpaBy KaK K CaMOCTOSITEJIbHOM
oTpacau mpaBa. Kak yxXe oTMeyanoch, B TEOpPUM CEMEHHOro IpaBa
npeo0OIagaeT UMEHHO TaKOW IOAXOm K ceMeitHoMy mpaBy. Iloatomy
0oJjiee MPEANOYTUTEIbHON SBJSIETCS MO3MIMSI, COIJIACHO KOTOPOit
2pascoOancKoe 3aK0OH00amenbCmao 00AICHO NPUMEHIMbCS K ceMell-
HbIM OMHOWeHUSM KaK K OTHOIIEHUSIM, PEryJupyeMbIM ApPYroi
OTpacibio TIpaBa, T. €. 8 Nopsodke cyOCUOUAPHO2O NPUMEHEHUs.
B stom xe cmbicie BbickasbiBaeTcsi U M. Y. bparuHckuii: «...rpask~
JTaHCKME HOPMBI TIPUMEHSIIOTCS K CEMEHHBIM OTHOLICHUSIM CyOCH-
auapHo»’. B LieJoM Takoil Xe TOUKU 3peHus MpUAepKUBAETCS
B. ®.SkoBneB’.

AHanoeus 3aK0Ha U aHaAO2Us NPABa NpuU pecyiuposaHull ce-
Melinbix omHouwlenuil. BocronHeHre npo0OesoB B CeMEMHOM 3aKOo-
HOJIaTeJbCTBE MOCPEACTBOM aHAJIOIMM 3aKOHA WIM aHaJOrMy IIpaBa
npexycMmotpeHo c¢r. 5 CK. B Teopum npasa 1o aHaJIOTMEl 3aKOHa
MPUHSITO MOHUMMATH PEIIeHUE Meja WIM OTAEIbHOIO IOpUANYECKO-
ro BOIIpOCa HAa OCHOBAaHWM 3aKOHA, PETYJIMPYIOIIETr0 CXOTHBIE OT-
HOILIEHUSI, a IoJ aHaJorueil IpaBa — pellleHue Aejda WM OTACIb-
HOTO IOPUIMYECKOIO BOIpOCa Ha OCHOBE OOIIMX Hayajdl M CMbICTA
3aKOHOJATeIbCTBA' .

TeopeTndyeckn He MCKIIOYaeTCs BO3HMKHOBEHUE CHUTYyallU,
Korga KaKue-JIuO0O OTHOIIEHUS MEXAy WIeHAaMM CEeMbM OKaXyTCs
HE yperyJIMpOBaHHLIMU HE TOJBKO HOpMaMU CEMEHOro, HO U Tpax-
JIAHCKOI'O IIpaBa, a COMNAllleHHWe CTOPOH II0 CYIIECTBY BO3HUKIIIETO
MEXIy HUMM CIiopa He OymeT JOoCTUTHyTo. Ilpym Takmx oOCTOSITEIb-
CTBaX B pe3yJibTaTe MpoOena B 3aKOHOAATENIbCTBE OyIdeT BechMma

1 Cwm.: Aumoxoavckas M. B. Yka3. cou. C. 40—43; KommeHrtapuii k CemeitHOMY
komekcy Poccwuiickoit Penepatuu / OTB. pen. M. M. Kysueyosa. C. 16.

2 bpaeunckui M. HU. Tpaxnpanckuii kogekc. Yacte nepsas. Tpu roma crycrs //
XoazsiicTBo 1 TipaBo. 1998. Ne 1. C. 7.

3 CM.: Aroenes B. ®@. Poccusi: 5KOHOMUKA, TpakIaHCKOe npaBo (BOMPOCHI TEO-
puu u nipakTuku). C. 142—143.

4 CwMm., Hanp.: Asexcees C. C. TocymapctBo u mpaBo. C. 139.
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CJIOXKHO pa3peliuThb NOA0OHbIM KOH(MIUKT B MOJIb3Yy OTHOTO U3 YJje-
HOB CEMBUA C YYETOM COOJIONCHUS IpPaB BCEX 3aMHTEPECOBAHHBIX
quu. Panee cemeiiHbiM 3akoHogaTeabcTBoM PCOCP mopsinok pas-
pellleHHsI cropa B TaKMX ClIydasXx He IIpeaycMaTpUBajICs BCel-
CTBME XECTKOU TrocynapCTBEHHON periaMeHTallud pa3HOOOpa3HbIX
CTOPOH CeMEWHBIX OTHomeHwmi, xXoTsa cr. 10 I'paxkmaHckoro mpo-
neccyanbHoro kogekca PCOCP pgomyckana mpuMeEHEHUE cydamMu
IpY PaCCMOTPEHUM IpaXkIaHCKMX JeJI KaK aHaJAOrMy 3aKOHa, Tak U
aHaJIOTUM TpaBa K CIIOpHOMY MpaBooTHolleHuto. [Toatomy ct. 5 CK
SIBJISIETCST HOBEJUION B cEMEMHOM IIpaBe. B Heit ripemycMoTpeHa npuH-
LUIK1AaIbHAsI BO3MOXHOCTh IPUMEHEHMS TIPYA PETYIUPOBAHMUM OTHO-
IICHUIA MeXIy WieHaMWd CeMbU aHaJIOTMM (aHaJOTMM 3aKOHa WU
aHaJIOTUU TIpaBa).

O0s13aTeIbHBIM YCJIOBMEM MPUMEHEHUS! Ha MpaKTUKe aHalo-
MM 3aKOHA SIBJISIOTCSI: a) HEyperyJIMpOBaHHOCTb CIIOPHBIX CEMEM-
HbIX OTHOLIEHMII HOpMaMM CEMEWHOIo 3aKOHOHATEIbCTBA WIM CO-
[JIallIeHWEM CTOpPOH; 0) OTCYTCTBME HOPM TIpaXIaHCKOro IIpaBa,
MPSIMO PETYJIUPYIOLIUX 3TU CeMeiHble oTHoleHus. MeHHO B Ta-
KON CUTyalluM K CIIOPHBIM OTHOIIEHMWSIM MEXIY WICHAMU CEMbU
MNPUMEHSIOTCS HOPMBI CEMEHOro M (WIu) TpaxkIaHCKOro IIpaBa,
peryIupymolme cxoaHble (T. €. OJM3Kue II0 XapaKTepy) OTHOIIE-
HUS. B IIpOTMBHOM cilyyae OCHOBAHWIA MCIIOJb30BAaHMSI aHAJIOTMU
3akoHa He mmeetcsa. OmHaKO clieayeT UMEThb B BUIY, YTO paspe-
IIEHE CEMEMHOro cropa Mpy MOMOIIY aHAJIOTUK HE JOJDKHO IIpO-
THMBOPEUYUTh CYIIECTBY CEeMEMHBIX OTHoueHuil. OT aHajoruy 3a-
KOHa CJiefyeT OTJIMYaTh 3aKOHOJATEJbHbIN IPHEM OTChUIOYHOTO
peryaMpoBaHus, KOIIa B HOPMAaTUBHO-IIPABOBOM aKTe€, PErJIaMEH-
TUPYIOILIEM OIIPEACICHHOE OTHOIIEHMWE, COAEPXKUTCS YKa3aHHUE O
TOM, YTO TOT WM MHOW BOMNPOC OOJDKEH pellaThCcs B COOTBET-
CTBUM C KOHKPETHBIMU HOpPMaMH, PeryJvdpyrolIMMU APYroil BU
OTHOIIIEHUI (Tak, He OymeT aHajoruMeil 3akKoHa IpPMMEHEHUE
cT. 168—179 I'K, ycTaHaBIMBaIOLIMX OCHOBAHUSI HEAEHCTBUTEIb-
HOCTU CHEJNOK, IJs MNpU3HAHMS OpadyHOro AOroBopa HemelCTBU-
TEJIbHBIM B CBSI3U C TeM, uTo 1. 1 cr. 44 CK mpsiMO OTChLIaeT K
atum HopMmam I'K).

Ecin ke OoTCyTCTBYIOT HOPMBI CeMeHHOro M (Wav) rpaxaaH-
CKOro mpasa, KOTOpbIE MPEACTABIISAETCS BO3MOXHBIM MPUMEHUTH
B TOM WU WHOM XXWU3HEHHOM CUTYyallMM MO aHAJIOTMU, KaK Peryyiv-
pYIOIIIE€ CXONHBIE OTHOIICHWS, TO B TaAKUX CIydasx MpaBa U O0s-
3aHHOCTHU YJIEHOB CEMbMU ONPEIECIISIIOTCS MCXOIsl U3 aHAJIOTUM IIpa-
Ba, T. €. U3 OOIIMX Hayajl W MPUHIIMIIOB CEMEWHOro MW I'paKaaH-
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ckoro TipaBa, 3akperuieHHbIX ¢cT. 1 CK u cr. 1 I'K. AHanorus mpa-
Ba MPUMEHSIETCA B KpailHeM cjiydae Ipu HEBO3MOXKHOCTU ITpuoer-
HYTh K aHajoruyd 3akoHa. IlpyM MCHojiib30BaHMU aHAJIOTMM IIpaBa
HeoOXoIUMO 00$13aTeIbHO YUYUTHIBATh MPUHLIMIILI TYMAHHOCTH, T. €.
YyeJIoBeKoo0us (ot jar. humanus), pa3yMHOCTH (OCHOBaHHOCTHU
Ha 3[PaBOM CMBIC/IE)' U CIIPaBeJIMBOCTU (OECIIPUCTPACTHOCTH, Ipa-
BUJIBHOCTH, COOTBETCTBUSI UCTHHe) . JlaHHOE MONOXEHUE MPSMO
BbITeKaeT U3 TpeboBaHuii cT. 18 Koncturynum P®, ycranaBmu-
Balolleli, YTO TOJbKO IpaBa M CBOOOABI YEJIOBEKA OMNPEACISIOT
CMBICJI, COAepXKaHMe U IpUMeHeHue 3aKoHoB. Kpome Toro, oHo
oTBedaeT CMBICIAy BceoOmieil mexiapauwy mpaB 4denoBeka, EBpo-
MEMCKOM KOHBEHLUMM O 3allUTEe MpaB 4YeJIOBEKA M OCHOBHBLIX CBO-
0on 1 MexXayHapoaHOTO MakTa O TPaXJAaHCKMX U IOJUTUYECKMX
mpaBax.

[IpuMeHeHre aHAIOrMKU 3aKOHA WM aHAJOTUMU IIpaBa BXOAMT B
KOMIETEHLIMIO Cy/la, a He OTIC/IbHBIX WIEHOB CEMbU MO WX Kejia-
Huto. I1py 5TOM NMPUHSATOE MO aHAJIOTMKM 3aKOHA WJIM aHAJIOTUM IIpa-
Ba pellieHue Cyla He MOJDKHO HAaXOAUTHCS B MPOTUBOPEUYMHU C JIEi-
CTBYIOILIMM 3aKOHOAATEILCTBOM P® M ocHOBOmoOJArarolMy IIpruH-
LIMIIAMU POCCUICKOTO IpaBa.

3akperieHHas cr. 5 CK Hopma 00 aHajiorMu 3aKOHAa WIM aHa-
JIOTUY TIpaBa MpU PEryJIvupoBaHUM CEMEHHBIX OTHOIICHUI HEe MMEeT
IIMPOKOrO MPUMEHEeHUsT Ha mpakTuke. OgHaKO ee BBEIEHHE HMMEEeT
NPUHLUIIMAILHOE 3HAYeHME KaK IS 3alllUThl IpaB U HMHTEPECOB
YJICHOB CeMbU (CylI He BMpaBe OTKa3aThb B IPABOCYIMM, CChUIASICh
Ha OTCYTCTBME KOHKPETHOIO 3aKOHa), TaK WM JJISI COBEPILIEHCTBOBA-
HUSI CEMEIHOIo 3aKOHOIATEJbCTBA B LICJTIOM.

4.2. ITpuMeHenye K ceMeifHbIM OTHOIIEHHSIM HOPM MEKTyHA-
poaHoro npasa. YcrtaHoBieHHbId KoHcruryuueit PO (4. 4 ct. 15)
MPUHLIUI TPUOPUTETHOTO TPUMEHEHMST TPaBWI MEXIyHapOIHOIO
noropopa P®D B ciyyae HECOOTBETCTBUS €My 3aKoHomareabcTBa PD
3aKperuieH Takxke u B ¢T. 6 CK.

B cootBerctBuM ¢ 4. 4 cT. 15 Koncturyuym P® B mpaBoByio
cuctreMy P® BBemeHbl ABE KATeropuyd MEXIYHApOAHO-IIPABOBBIX
HODPM:

a) oOluenpu3HaHHbIE MPUHLMIILI M1 HOPMbI MEXIYHApOIHOTO
MpaBa, K KOTOPHIM OTHOCSITCSI MPUHIIMIIBI U HOPMBI, YCTAHOBJIEH-
Hble ¥ TIpU3HAHHBIE MEXIYHAPOAHBLIM COOOIIECTBOM TOCYIApCTB,
T. €. 00s3aTe/ibHbIe IJisI BCeX ero uiaeHoB. OmpeaeneHue MCTOUYHU-

1 Cm.: CrioBapb pycckoro si3bika / Ilox pen. A. I1. Eszenvesoi. M., 1988. T. 3. C. 634.
2Tamxe.T.4.C.231.
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KOB OOILIEr0 MeXIyHApOTHOIO IpaBa coAepXuTcs B cT. 38 Craty-
Ta MexayHaponHoro cyma OOH';

0) MexmyHapomHble OOroBopbl P®, BKiIIOYas MexXrocymap-
CTBEHHbBIE, MEXIIPaBUTEIbCTBEHHbIE TOTOBOPHI U JIOTOBOPhI MEX-
BEIOMCTBEHHOI'O XapakTepa He3aBUCUMO OT BUIa U HaMMEHOBaHUSI
(moroBop, corjaiieHue, KOHBEHIIMS, a PaBHO MHBIC BUIbI), 3aKIIO-
YEHHbIE KaK C MHOCTPAaHHBIMU T'OCYIapCTBaMM, TaK M C MEXIyHa-
POMHBIMY OPTaHU3ALIMSIMU .

HasBaHHBIE KaTeropyMv MeXIyHAapOIHO-IPABOBbIX HOPM SIB-
JISIIOTCST B3aMMOJOMOJHSIOIIMMHM, MOCKOJBKY MEXITYHApOAHbIE HO-
roBopbl P® MOIDKHBI 3aKITI0YATHCSI, BBITIOJHITHCS M IIPEeKpallaTh-
Csl B COOTBETCTBUHU C OOILIECNPU3HAHHBIMU MPUHIMIIAMU 1 HOPMaMU
MEXIyHapOmHOTro Mpaa. OJHAKO 3TO HE MCKIIIOYAET BO3MOXXHOC-
i nnpuMeHeHust B Poccutickoit @enepaiiny o01enpru3HaHHBIX TPUH-
LIMIIOB ¥ HOPM MEXIYHApOJHOIO IIpaBa MpM PEryJdpOBaHUU Ce-
MEWMHBIX OTHOILIEHMI CIIeLMPUIecKuM 00pa3oM, MCXOAs 13 HalLMOo-
HaJIbHBIX OCOOEHHOCTeW W Tpamuiuii. B ciaydae pacxoxmeHus
OTJIEbHBIX TOJIOXKEHUI CeMEHHOro 3aKOHOJATENbCTBA C MpaBMJIa-
MM MEXIyHAapOIHOIO JOTOBOpa, B KOTOpPOM ydacTByeT Poccuiickast
®enepanys, WM ¢ OOLIECNIPU3HAHHBIMIA HOPMAMU MEKyHAPOSHO-
ro TpaBa TPUMEHSIOTCS TpaBWUJia, YCTAHOBJIEHHBIE 3TUM JIOTOBO-
poM win Hopmamu. [1puyem coracHo cT. 46 Koncturyunnu PO kax-
IbIii BIIpaBe B COOTBETCTBUM C MEXKIyHApOIHBIM Joroopom P®
o0palaThCsl B MEXTOCYIapCTBEHHBIE OpraHbl IO 3allldTe IpaB U
CBOOON TpakjJaH, €CAu McYepraHbl BCE MMEIOIIKUECS BHYTPUTOCY-
JIApCTBEHHbIE CPEACTBA IPABOBOM 3alUTHI.

Bcrymienue B cuity, OpSAoK MoanucaHus, paTugukaluu,
YTBEPXKICHUS, IPUHSATHUS MEKIyHAPOIHBIX 10roBopoB P® wnu npu-
COEIMHEHUS K HUM pernaMeHTupylorcs pasn. 11 denepanbHoro 3a-
KoHa «O MexmyHapomHbIX moroBopax Poccuiickoii Denepain».
B wactHOCTH, BCce MeXIyHapomHble HOroBopbl PMD, mpenmeToM KO-
TOPBIX SIBJISIIOTCSI OCHOBHBIE IIpaBa M CBOOOIBI YeJIOBEKA W IpaxKaa-
HUHA, rojyiexat patuduxkaunu OenepanbHbiM CodbpanueM PD. Ta-
KM 00pa3oM, pelllieHHe O coIlacuy Ha o0s13aTeIbHOCTh MEXIyHa-
POOHOTrO OOroBOpa IO yKa3aHHBIM Bompocam A Poccuiickoit
Denepanuy, BKIOYas ceMEMHBIC IpaBa, JOJLKHO OBITH IMPUHSITO
B hopMe denepanbHOro 3akoHa. Hampumep, B 1994—1997 1. (e-

1 Cm.: Craryr MexaynaponHoro Cyma // JeiicTByiolee MeEXIyHapogHOE Ipa-
Bo / Cocr. YO. M. Konocos, 3. C. Kpusuuxosa. M., 1996. T. 1. C. 805.

2 Cm. cr. 1—3 DenepanbHOro 3akoHa or 15 uromg 1995 r. Ne 101-@3 «O Mexy-
HapoaHbIx goroBopax Poccuiickoii @enepanyu» // C3 PD. 1995. Ne 29. Cr. 2757.



56 ['masa 1. [NoHsATHE M IIpeaMET CeMEMHOro IIpaBa

JepallbHbBIMU 3aKOHAMM paTU(UIMPOBaHbI AoroBopsl P® o mpaso-
BOI TIOMOILIY U TTPABOBBIX OTHOILIEHUSIX 10 TPAXKTAHCKHUM, CEMEMHBIM
U YrOJIOBHBIM JenaM ¢ Pecry6mmkoit Mommosa', A3epOaiiixaHCcKoil
Pecniy6nukoitr’, Jlutosckoit Pecry6mnmkoii’, JlatBuiickoii Pecry6mm-
koit', Deronckoit Pecry6nukoit’, Ucnamckoit Pecriy6nukoit Upan’.
EcrecTBeHHO, yKazaHHOe TpeOOBaHWE HE pacHpocTpaHseTcs Ha
MeXIyHapOIHbIE JOTOBOPHI, B KOTOPhIX Poccuiickast denepaninst siB-
JISIETCS CTOPOHOM B Ka4yecTBE rocydapcTBa — IIPaBONpPEEeMHUKA
CCCP. MexnyHapoaHble TOroBOphI, paTuduiumrpoBaHHble Pene-
panbHbiM CobpanueM P®, moaexar peructpaliiv U opuiiMaibHOMY
OITyOJIMKOBAaHMIO IJIsT BceoOmiero cemeHus. OOlee HaOmoneHue 3a
BBINOJIHEHMEM JOTOBOPOB OCYILIECTBIseT MMHUCTEPCTBO MHOCTPAH-
HbIX 1e71 PO.

B Poccuiickoit @enepaiiuu npu3HaHO 00s13aTEIbHBIM COOTHE-
CEHUEe CeMEMHOIro 3aKOHOJATEJbCTBA C ITOJOXEHUSIMU OCHOBHBIX
MEXIYHApOIHO-MIPABOBLIX aKTOB, BKIIoYas BceoOiyio mekiapa-
LIMIO TIpaB 4ejaoBeKa, MexXIyHapOoOHbII MAaKT 00 SKOHOMMUYECKUX,
COLMAIbHBIX M KYJbTYpHbIX MpaBax, KOHBEHLMIO O JUKBUIALIUU
Bcex (OpM AMCKPMMUHALMK B OTHOIIEHUHU XEeHIIWMH, KOHBEHIIMIO
0 mpaBax pebeHka, BeHckyto mexknapauuio u Ilporpammy neiicTBuiA
BcemupHoii koHpepeHIIMM MO MpaBaM 4eloBeKa, [IeKMHCKylo meK-
Jnapauuio u Ilnardopmy neiictBuit yeTBepToit BcemupHoii KoHpe-
PEHLIMU IO TOJIOXKEHMIO KEHIIMH, a TakxkKe JOKYMEHThl Mexmy-
HApOJHOM OpraHu3aluu Tpyda, BceMupHoli opraHu3auyu 3ApaBo-
oxpaHeHus, Jlerckoro ¢onga OOH u apyrux MexayHapOIHBIX
opraHu3aLuii .

Ocobo0 creayeT BbIAEAUTh TaKOW MEXIYHApPOJIHbBI JI0roBOp
P® 1o Bompocam peryimpoBaHus CeMEWHBIX OTHOIIEHUI, Kak KoH-
BeHLMs cTpadH — ydactHul CHI' o mpaBoBoii moMolu 1 IpaBOBBIX
OTHOLIEHUSIX [0 IPAXIAHCKUM, CEMENHHBIM M YTOJOBHBIM IejaM’.

1 C3 PO. 1994. Ne 15. Cr. 1682; 1995. Ne 20. Cr. 1766.

2C3 P®. 1994. Ne 15. Cr. 1683; 1995. Ne 18. Cr. 1598.

3C3 PD. 1994. Ne 16. Cr. 1862; 1995. Ne 19. Cr. 1712.

4C3 PD. 1994. Ne 34. Cr. 3546; 1995. Ne 21. Cr. 1932.

5C3 PD. 1994. Ne 15. Cr. 1688; 1998. Ne 2. Cr. 229.

§C3 PD. 1997. Ne 3. Cr. 360; 2000. No 47. Cr. 4549.

7 Cm. 1. 7 OCHOBHBIX HampaBJIEHUI TOCYIApPCTBEHHON CEMENHOM MOIUTUKMU.

8 3acenmanue Coseta miaB rocymapctBs CHI. 22 guBaps 1993 r, MuHck, Pec-
nyonvka benapyck. PatuduiiupoBana @enepaibHbIM 3aKOHOM OT 4 aBrycTa
1994 r. Ne 16-3 (¢ u3M., BHeceHHbIMU [IpoTokonom K KoHBeHIiu ot 28 mapra
1997 r., patudunupoBaHHbIM DenepadbHbBIM 3aKOHOM OT 8 OKTs0pst 2000 r.
No 124-$3) (C3 PO. 1994. Ne 15. Cr. 1684; 1995. Ne 17. Cr. 1472; 2000. Ne 41.
Cr. 4036).
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§ 5. OcyiiecTBieHWe M 3alMTa CEMEMHBIX MpaB

5.1. OcymectBiienne cemeiinbix nmpaB. B CK moarsepxkueH
BBITEKAIOLIMII 13 TpeboBaHuii c¢T. 2 u 17 Koncturyumum P® npun-
LA CBOOOOHOIO pacIopsKeHUs (T. €. 0 COOCTBEHHOMY YCMOTpE-
Hmo) TpakmaHamMu P® mpuHamtexxammmy M ripaBamu. CtaThst 7
CK ycraHaBiuBaeT, 4To rpaxiaaHe MO CBOEMY YCMOTPEHHUIO pac-
MOPSKAIOTCSL TIpUHAMICXKAIIMMY UM MpaBaMy, BHITEKAIOIIMMM M3
CEMEMHBIX OTHOILIEHWI (CeMEMHbIMU MpaBaMMu), B TOM YHUCJIE Ipa-
BOM Ha 3allUTy 3TMX IpaB, €CIM MHOE HE MPEeayCMOTPEHO 3aKO-
HoM. TakmM obOpasom, CK mpemocraBiseT TpaxkagaHaMm CBOOOIy B
OCYIIECTBJICHMU U 3alllUuTe CBOMX CeMeiHbIX mpaB. CBoboma rpax-
JaH B CEMEMHBIX OTHOLLIEHUSIX OOECIIeYMBAETCsI, B YACTHOCTU, TEM,
YTO peajau3alysl MHOIMX IIpaB, IPEIOCTABICHHBIX MM 3aKOHOM,
3aBUCUT OT MX COOCTBEHHOTO BOJIEM3bSIBIACHUS (HAampuMeEp, CyI-
pyr, MMEIONIMII MpaBO Ha IOJyYeHHE aJMMEHTOB OT JIPYIOro CyIl-
pyra (ct. 89 CK), yacto 310 mpaBo He ocyiiecTBiaseT). OmHakKo
pacnopsbkeHue TpaxkaaHamMy MOpUHAAIeXKallMMKU UM CEMEUHBIMU
MpaBaMM MO CBOEMY YCMOTPEHUIO MOXET ObITb OIpaHUYEHO 3aKO-
HOM. DTO BBI3BAaHO OOILECTBEHHBIMU (ITyOJMYHBIMM) MHTEpPECaMMU,
HeoOXOAMMOCTBIO 3alIUTUThL IIpaBa HETPYAOCIIOCOOHBIX WM HECOo-
BEpIICHHOJIETHUX WIEHOB ceMbM. [lo 3Toil mpuymMHe MHOrME IpaBa
YJIEHOB CEMbM OJHOBPEMEHHO BBICTYMAIOT B KAayeCTBE MX CeMEi-
HBIX 00sI3aHHOCTEH (peyb MOET IpexXAe Bcero o cdepe JUIHBIX
MPaBOOTHOIIIEHUI MEXAy WieHaMu ceMmbM). Tak, Hampumep, poau-
TeJI HEe TOJBKO MMEIOT MPaBoO, HO M 00sI3aHbl BOCIIUTHIBATH CBOMX
HecoBepIeHHoeTHUX aeTeit (cT. 63 CK). AHaJlorM4HO pelieH BOI-
POC B OTHOIIIEHUM OIMEKYHOB (ITOINEYMTENICH), MPUEMHbBIX POAUTEICH
(ct. 150, 153 CK). IToaToMy OCYIIECTBIEHUE WM HEOCYILIECTBICHME
MpaBa Ha BOCIIMUTAaHWE HE MOXET ObIThb B CUJIY 3aKOHA OCTaBJIEHO
Ha YCMOTpeHME pPOAUTENei (OMeKyHOB, IOIEUYUTENeH, MPUEeMHBIX
ponuteneii). B psanme ciaydaeB CK, Hamenssi 4ieHOB CeMbU KOHK-
PEeTHBIMU MpaBaMu (IIPaBOM CYIPYIOB 3aKJIIOUUTh OpavyHbIi JOTrO-
BOp; MpaBOM POIUTENIEH 3aKIIOUMTh COIMAILCHUE O TOPSIAKE OCy-
LIECTBJACHUSI POAUTEBbCKUX IIpaB POAUTENIEM, ITPOKMBAIOIIMM OT-
JIeIbHO OT pebeHKa, WiayM o0 yIuiaTe ajJMMEHTOB Ha peOdeHKa —
ct. 40, 66, 99), ompenensieT rpaHULbl UX peanusanuu. Hampumep,
3aKJoyasi OpauHbIii JOTOBOP M YCTaHABIMBAs B HEM MMYIIECTBEH-
HblE TpaBa M O0SI3aHHOCTH, CTOPOHBI O0SI3aHBI PYKOBOACTBOBATHCS
OCHOBHBIMM HauajaMy CeMEWHOro 3akKoHomareiabcTBa (M. 3 cT. 42
CK), a ponurtenu B comalieHUHd 00 yIuiaTe allMMEHTOB Ha pebdeHKa
He BIIpaBe YCTAaHOBUTb pa3Mep aJIMMEHTOB HIDKE IIPEIyCMOTPEH-
Horo 3akoHoM (1. 2 c1. 103 CK).

3 CewmeitHoe npaBo Poccun
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IIpaBa 1 00513aHHOCTU YJIEHOB CEMbM (CYIIPYTOB, pOAUTENICH U
JeTelt, APYruX pOACTBEHHUKOB M WHBIX JIUI[) BOZHUKAIOT M3 OCHO-
BaHMii, peaycMoTpeHHbIX CK, a B psae ciayyaeB — TpaXIaHCKUM
3aKOHOIATEIbCTBOM, a TaKXKe MEXIyHapomHbIMU JoroBopamu PO.

Ocyl1iecTBiaeHEe CEMEHBIX TpaB (B TOM 4YKCJIE TpaBa Ha 3a-
LIMTY 3TUX TpaB) HECOBEPIIEHHOJETHUMMU WM HeIeecITOCOOHBIMU
rpaxaaHaMd MMeeT CBOM OCOOEHHOCTM, TaK KaK BO MHOIOM 3aBH-
CUT OT HaJUIeXallero WMCIOJHEHUS] OOSI3aHHOCTEH WX 3aKOHHBIMU
npencTtaBUTeIsIMU (Y HECOBEPIIEHHOJIETHUX 3aKOHHBIE TPeICTaBU-
TEIU — POAUTENU, OINEKYHbl WM TOMEYMUTEIU, Y HeIeecrocod-
HbIX — omekyHbl). Eciiv 3a HemeecrmocoOHOro rpaxaaHWHA €ro ce-
MeHHbIE MpaBa OCYLIECTBISIET, a O0S3aHHOCTU MCITOJIHSET OMEKYH,
TO HECOBEPIICHHOJETHUE TpaXKJaHe psii CBOMX CEMEHHBIX IpaB
MOTYT peaJii30BbIBaTh JWYHO (IpaBO BbIpakaTb CBOE MHEHMUE,
MpaBo Ha OOIIEHWE C POAUTENIIMU, MPABO Ha 3alUTY OT 3JI0yMOT-
pebsieHuit co CTOpOHBI poauTeneit u ap. — cT. 55—57 CK).

ObnagaHve ceMelHbIMU MpaBaMKM HEPA3PBIBHO CBSI3aHO C yBa-
>KEHWEM TIpaB IPYTMX WIEHOB CEMbU, KOTOPbIE HE NOJDKHBI Hapy-
1aThcs HU TIpU KakKux oOcrositenbcTBax. B atoit cBs3u cr. 7 CK
YCTAHOBJIEHO, YTO OCYILECTBJICHUE WIeHaMM CEMbU CBOMX IpaB U
WCIIOJIHEHWE UMM CBOMX OOSI3aHHOCTEN He JO/DKHBI HapyllaTh Mpa-
Ba, CBOOOIBI M 3aKOHHBIE MHTEPECHI IPYTMX WIEHOB CEMbU M MHBIX
rpaxnaH. JlaHHoe TpeOoBaHMe BhITeKaeT U3 4. 3 cr. 17 KoHcTuty-
umu P® u HopMm MexxmyHapoaHoro mpasa (cT. 29 BceoOieit nexia-
pauuMM mpaB yesnoBeka, cT. 21 MexayHapoagHOro Makra O Tpax-
JAHCKUX Y TIOJUTUYECKMX TMpaBax), MOATBepxkaaeT (hopMaabHO-
IOPUIMYECKOE PABEHCTBO BCEX WIEHOB CEMbU TIepel 3aKOHOM MU
CBUIETEJbCTBYET 00 OTCYTCTBMM Yy JIIOOOIO 4YjieHa CeMbM KaKMX-
JMOO MPUBWIETUI U TPEUMYILIECTB Tepel APYTMMU WIEHAMU CEeMbU
B cdepe ceMeiHbIX oTHOLIEHW. OHO TakKe O3HayaeT, 4To CBOOOIA
BbIOOpa, TIpefocTaBisieMasl JIMIYY B OCYIIECTBJICHUM WHIWBUIYaTb-
HBIX MHTEPECOB B cepe CEMEMHBIX OTHOILIEHWI, UMEET OIpeeseH-
Hble TPaHUIIbI, HANpaBJeHHbIE KaK Ha TMpPeIoTBpallleHWe 3TOMCTH-
YECKOr0 CBOEBOJIMS M aHapXWM3Ma, CTOJKHOBEHUI M KOHMJIMKTOB,
TaK M Ha oOecrieyeHHe TpaB M MHTEPECOB IPYTMX WIEHOB CEMbBH.
Tak, cr. 17 CK 3ampelmiaeT MyxXy Bo30yXaaTb AEJI0 O pa3Boje
0e3 coracusi XeHbl BO BpeMsl ee OepeMEHHOCTM M B TeUEHME roma
nocjie poxaeHus: pedbeHka. OrpaHuYeHHe MpaB MyXa BBEIEHO 3a-
KOHOM C IIeJIbI0 OXpaHbl 30POBBSI KEHIIMHBI U peOeHKA.

HeoOxomnMoli MpearnochUIKOl pacIopsKeHUs TpaXkaaHaMu

MPUHAIIEKAITUMI UM CEMEMHBIMU MpaBaMy SIBJISIETCST 3aKPeTIeH-
Hoe CK mpaBo rpaxigaH Ha OXpaHy CBOMX CEMEWHBIX mpaB (M. 2
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cr. 7). OxpaHa ceMeiHbIX MpaB 3aKOHOM HCKJIIOYAETCsl TOJbKO TOT-
Jla, KOrja OHM OCYIIECTBJISIIOTCS B MPOTUBOPEYMHU C MX Ha3HA4YeHU-
eM. OTO MPaBUJIO MMEET OOILIMIA XapaKTep WM OTHOCHUTCSI K JIIOObIM
rpaBaM, BBITEKAIOIIMM 13 CEMEHHBIX OTHOIICHWI, HEe3aBUCUMO OT
UX CONIEpXaHWUs, a MOTOMY He TpeOyeT JeTalu3aldi B OTACJIbHBIX
HOpMax 3akoHa. XOTS B psifie CydyaeB B 3aKOHE IPSIMO YKa3bIBaIOT-
Cs1 KOHKPETHbIE TPOSIBIEHUSI 3/10yMOTPeOIeHUsI CEMEMHBIMU TTpaBa-
MU ¥ TIpaBOBbIC TOCJIEACTBUS TAKOTO TMOBEACHMSI CYOBEKTOB CeMeii-
HBIX MPaBOOTHOILIEHUH (I1. 2 cT. 64, 11. 1 cT. 65, 1. 1 cT. 66, cT. 69 CK).

5.2. 3amuTa ceMeiHbIX npaB. 3alnTa CEMEIMHBIX ITpaB U OXpa-
HSIEMBIX 3aKOHOM WHTEPECOB OCYIIECTBIISIETCS B MPELYCMOTPEHHOM
3aKOHOM TOpsIfiKe, T. €. MOCPEJACTBOM MPUMEHEHUS Hajjexalnei
(opmbl M criocoboB 3amUThl. [IpUHATO BBIACISITH 08€ OCHOGHbBLIE
¢opmbL 3auwumst npas: OPUCIUKIIMOHHYIO Y HEIOPUCAUKIIMOHHYIO.
FOpucduxkyuonnas gopma 3auumsr — 310 NEITENBHOCTD YIIOJTHO-
MOYEHHBIX TOCYIApPCTBOM OpPraHOB MO 3alllUTe HapYIIEHHBIX WIN
OCMapvBaeMbIX MpaB (cyma, MPOKYpaTypbl, OpraHa OINEKW W Tore-
YUTEILCTBA, OpraHa BHYTPEHHMX JeJI, opraHa 3arca u ap.). B pam-
KaxX IOPUCAMKIIMOHHON (DOPMBI 3alIUTHI B CBOIO OYEPE/Ib BBIICISIOT
o01IMiA (CyneOHbIN) U crienuaTbHbIA (AIMUHUCTPATUBHBINM) MOPSIAOK
3allMThl HAPYIIEHHBIX TMPaB .

Hewpucduxyuonnas gopma 3aujumsl — 3TO NEUCTBUS TpaK-
JaH W OpraHu3alMil TI0 3alluTe TpaB U OXpPaHsSIEMbIX 3aKOHOM WH-
TEpecoB, KOTOpPbIE COBEPIAIOTCS MMM CAMOCTOSITENIbHO, 0e3 oOpa-
IICHUS 3a TIOMOIIBI0O K KOMIIETEHTHBIM opraHam. Takue aeiicTBus
Ha3bIBAlOT CaMO3alUTON TpaB.

OCHOBHBIM TIPaBOBBIM MEXaHM3MOM 3alllUThl CEMEWHBIX IpaB
ABygeTcs cyaeOHas cucTeMa’. 3allnMTa CeMENHBIX TpaB, COIIACHO
cr. 8 CK, ocyiliecTBisieTcsl B CyneOHOM MOPSIKE MO IMpaBUiaM IPa-
JTAHCKOTO CYIOIPOU3BOJACTBA, a B clydasix, npemycMoTpeHHbIx CK,
rOCyIapCTBEHHBIMU OpraHaMU WJIM OpraHaMU OIEKHW W MOTeYNTEb-
cTBa. BO3MOXHOCTb CyneOHOI 3alMThl YJIeHaAMU CEMbU CBOMX Ce-
MEMHBIX TIpaB OTHECEHA K OCHOBHBbIM HayajlaM CEeMEHOro 3aKOHO-

1 B 1opuanyecKoil IUTepaType BHICKA3BIBAETCA TOYKA 3PEHMSA 00 MIEHTUYHOC-
TU TIOHSITUI <«IOPUCAUKIIMOHHAs (hopMa 3alIUThl» U «IIpaBoBasi (popma 3aliuThl».
CMm. 00 3toM moapobHo: becnanoe H). @. CemeiiHO-TIPaBOBOE ITOJOXEHUE pe-
6enka B Poccuiickoit ®enepanuu. Bragumup, 2000. C. 81—85.

2 Cm. 00 sroM mompoGHo: I'paxmaHckoe mnpaso: Yue6uuk. Y. I / Ilox pen.
10. K. Toacmoeo, A. I1. Cepeeesa. C. 242—243.

3CMm. 06 3toM: Jlokian o JAeATeNLHOCTU YIIOMHOMOYEHHOIO IO IpaBaM YeJIOBE-
ka B Poccuiickoit ®enepatuu B 1999 rony // CraHoBieHUE U Pa3BUTHE WH-
CTUTYTa YIIOJJHOMOYEHHOIO IO IpaBaM 4ejioBeka B Poccuiickoit Denepaunu u
ee cyobekTax. M., 2000. C. 77—79.
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JaTebCTBA, YTO COOTBETCTBYET M TpeOoBaHUsIM CT. 46 KoHcTuTy-
i P®, rapanTupylonieii cyaeOHyo 3alluTy TpaB M CBOOOI Kax-
Joro rpaxmaHuHa P®.

Hopma o 3amure ceMeiiHBIX MpaB 3akperyieHa W B IPYrUx
(denepanbHbIX 3aKkoHax. Tak, cr. 10 MegepaabHOro 3aKkoHa oT 21 me-
Kabpst 1996 r. No 159-P3 «O IOMOTHUTENBHBIX IapaHTHUSIX TI0 CO-
LIMAJILHOM 3alluTe OeTei-CUpOT M NeTeil, ocTaBIIMXcs Oe3 rmorneye-
HMS POIUTENE» yCTAHOBJIEHO, YTO 3a 3aLMTON CBOMX MNpaB JIETH-
CUPOTBHI U JIETH, OCTaBIIWecs Oe3 IMOIeuyeHUs] pPOAMTesIeil, a paBHO
UX 3aKOHHbIE TpEeICTaBUTENU, OINMEKYHbl (MONMEYUTENIN), OpraHbl
OMEKM W MOMEUYUTEIbCTBA U MPOKYPOp BIIpaBe OOPATUTHCS B yCTa-
HOBJIGHHOM TIOPSIIKE B COOTBETCTBYIOIIME Cymbl PD.

3anyra HapylIeHHBIX WIM OCTIOPEHHBIX CEMENHBIX IpaB Ipo-
WCXOIUT B Cyle OOlIel IOPUCIUKIMK B MOPSIIKE MCKOBOTO IMPOM3-
BOJCTBa WM TPOU3BOJCTBA, BO3HUKAIOIIETO M3 IMyOJUYHO-IIPaBO-
BbIX OTHOIIeHUIA. Cyll paccCMaTpUBAeT U pa3peliaeT Cropbl O CyObeK-
TUBHOM TIpaBe WIM OXpaHsSIEeMOM 3aKOHOM MHTepece, BO3ZHMKAIOIINe
M3 CEMEMHBIX MTPaBOOTHOILEHUI MeXIy YieHaMu ceMbd. Kpome Toro,
B Cyld MOIyT OOXaJlOBaTbCSl pELIeHUs] W NeUCTBUSI (Wiu Oe3neit-
CTBME) TOCYJApCTBEHHBIX OPraHOB M MOJDKHOCTHBIX JIMIL BCEX BET-
BEil BJACTM — 3aKOHOJATEJIbLHOM, MCITOJHUTEIBHONM M CyIeOHOH, a
Takke TPearpusThil, yIpexIeHWil, opraHu3aluii Bcex (opM cod-
CTBEHHOCTH, OPTaHOB MECTHOTO CaMOYIIPABJICHUsI W OTIEIbHBIX TO-
CYIApCTBEHHbIX M MYHULMIIAIbHBIX CIYXalllMX, HapylIalollyie Te
WIM WHBIE CeMeiiHbIe TpaBa (HampuMep, OTKa3 OopraHa 3arca B pe-
rucTpauuu Opaka — 1. 3 cr. 11 CK; oTka3 opraHa MeCTHOIO CaMo-
yIpaBJIeHUs] BO BCTYIUIEHWM B Opak JulaMm, He JOCTUTIIMM Opauy-
Horo Bo3pacta, — 1. 2 cT. 13 CK)’. CnemyeTr Takke MMETh B BUIY,
yTo JIIOOON TpaXmaHWUH MMEET MpaBo 00paTuThcs B KoHCTUTYLIM-
oHHbIt Cyn P® c¢ xanoboii Ha HEKOHCTUTYILIMOHHOCTh 3aKOHa, KO-
TOpBI ObLT MPUMEHEH B €ro_jiefie M yiemui Kakue-11Mbo ero, B
YaCTHOCTU CEMEiHbIe, TpaBa .

OcHoBaHM, B CWJIy KOTOPbIX IrpaxiaaHe oOpallaloTcsl B cyl 3a
3allMTON CeMEeMHBbIX IMpaB, BeCbMa pa3HOOOpa3Hbl M, KaK IPaBWIIO,

1C3 P®d. 1996. Ne 52. Cr. 5880; 1998. Mo 7. Cr. 788; 2000. Ne 33. Cr. 3348; 2002.
Ne 15. Cr. 1375; 2003. Ne 2. Cr. 160.

2Cwm. cr. 1, 2 3akoHa P® or 27 anpens 1993 r. Ne 4866-1 «O6 06XaaoBaHUU B
CYI NeMCTBMII U pellleHMii, HapyIIalomuX paBa rpaxaaH» (C U3M., BHECCHHBI-
mu DenepanbHbIM 3aKOHOM OT 14 mekabpst 1995 r. Ne 197-P3) (Benomoctu PO.
1993. Ne 19. C1. 685; C3 P®. 1995. Ne 51. Cr. 4970).

3 CMm. cr. 36 DenepanbHOro KOHCTUTYLIMOHHOIO 3akoHa oT 21 wmions 1994 r.
Ne 1-DK3 «O KoncruryumonHoM Cyne Poccuiickoit @enepanyun» (C3 PD. 1994,
No 13. Cr. 1447).
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yka3zaHbl B CK: pactopxkenmne Opaka (cT. 21); mpu3HaHUe Opaka
HelelcTBUTENIbHBIM (CT. 27); pa3mes oOllero MMYyIIecTBa CYIpy-
roB (. 3 cr. 38); u3MeHEeHNe U pacTOpKeHHEe OpavyHOIo JOroBopa
(ct. 43); ycraHoBiaeHue oTuoBcTBa (cT. 49, 50); ocnapuBaHUE OT-
LIOBCTBA U MaTepuHCTBa (CT. 52); pa3pellieHHe pa3HOIIACUiA MeXK-
Iy POAUTENIIMM O BOCIIMTAHMM M MECTe XXMTEJIbCTBA HECOBEPIICH-
HOJIETHUX AeTeil (CT. 65, 66); ocylliecTBIeHUE POAUTEILCKUX IpaB
poouTesieM, MPOKUBAIOIINMM OTIEIBHO OT pebeHKa (cT. 66); ycTpa-
HEHME MPEemnsSITCTBUI K OOIIEHHI0 pebeHKa ¢ pOACTBEHHUKAMU
(ct. 67); 3amMTa POOUTEILCKUX MpaB (CT. 68); IUIICHNE POAUTEIb-
ckux mpaB (cT. 70); BOCCTaHOBJIEHHE B POAUTEIbCKUX IIpaBax
(ct. 72); orpaHMYEHUE POAMTENBLCKUX MpaB (CT. 73); OTMEHA oOrpa-
HUYEHUST POOUTEIBCKUX TIpaB (CT. 76); B3bICKaHWE aJIMEHTOB Ha
HECOBEPILIEHHOJIETHUX JIeTel U COBEPIIEHHOJIETHUX HETPYIOCIIOCO0-
HbIx Aetei (cT. 80, 85); omnpeneaeHue NOpsSAKa yJacTUsl poaUTeneit
B JOITOJIHUTENIBHBIX pacxomax Ha meteil (CT. 86); B3bICKAHUE C CO-
BEpIIEHHOJIETHUX JETeil alMMEHTOB Ha poauteneit (cT. 87); ompe-
JieJIeHe TIopsiIKa HECEHUSI COBEPIICHHOJIETHMMU IETHMU JTOTIOTHU-
TEJbHBIX PacXoloB Ha poauteseit (cT. 88); B3bICKAHUE AJIMMEHTOB
Ha cympyra, ObiBiIero cympyra (cr. 89, 90); B3bICKaHHWE C ITaChIH-
KOB Y Tagdyepull] aJIMMEHTOB Ha OoT4MMa WM Madexy (cT. 97); mpu-
3HaHWE HEICHCTBUTEILHBIM COIJIAIICHUS 00 yIulaTe aJIMMEHTOB
(ct. 102); u3mMeHeHUe pa3Mepa aJMMEHTOB U OCBOOOXKIEHME OT YII-
JIaThl B3bICKAHHBIX B CyIcOHOM IIOpsAKe antuMeHTOB (cT. 119) u ap.
Takum 00pazoM, K KOMIIETEHLIMM Cyla 3aKOH OTHOCUT ITPUHSITHE
pelleHui 1o HanboJjiee BaXKHBIM BOIIpocaM B cepe ceMeHHBIX ITpa-
BOOTHOLLIECHMA.

MHorue nena, BO3HUKAIOIIME U3 CEMEMHBIX MPaBOOTHOILICHUIA,
OTHeceHbI 3aKOHOM (cT. 23 TI'IIK) K BeIeHWI0O MUPOBBLIX cylei (3a
HUCKJTIIOYEHUEM JieJ1 00 OCIlapMBaHUM OTLIOBCTBA (MaTepPUHCTBA), yC-
TAHOBJICHUM OTLIOBCTBA, O JIMILIEHUM POAUTEIBCKUX IIpaB, 00 YChI-
HoBJIeHUHU (yaouepeHun) pedeHka). MupoBble Cynbd SIBISIIOTCS CY-
JIbSIMU OOIIEH IOPUCAMKIINKM 1 BXOOST B €IMHYIO CyIeOHYIO CUCTEMY
P®. Ilopsimox Ha3zHAYeHUST U ACATEIBHOCTM MUPOBBIX CYIEH, UX
KOMITETEeHLIMS ompeneaeHbl DeaepalbHbIM 3aKOHOM OT 17 nexkabps
1998 . Ne 188-®3 «O mupoBbx cymbsx B Poccuiickoit Menepa-
AN .

1C3 P®D. 1998. Ne 51. Cr. 6270. ®enepanbHbIM 3aKOHOM OT 29 mekabpst 1999 r.
Ne 218-®3 «O06 00I1eM 4YuCIe MUPOBBIX Cyleil M KOJIMYECTBE CyHeOHBIX ydac-
TKOB B cyobekTax Poccuiickoit @enepannu» (C3 P®. 2000. Ne 1. Y. I. Cr. 1; 2001.
Ne 7. Cr. 611) ompeaeieHO YMCIO MUPOBBIX CYIeil M KOJMYECTBO CyAeOHBIX
Y4aCTKOB B cyObekTax P®.
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3amuTa ceMeNHbIX MpaB B MPEAYCMOTPEHHBIX 3aKOHOM CJIyya-
SIX OCYILIECTBJISIETCS] TAKXKE UM TOCyIapCTBEHHbIMU opraHamu. K Hum
OTHOCSTCSI HE TOJILKO (enepalibHble OpraHbl MCIIOJHUTEILHOM Bila-
CTU U OpraHbl UCIOJHMTENbHOUN BJIACTU CyObeKTOB P®P, HO U mpo-
KypaTypa, OpraHbl BHYTPEHHMX J€JI, OpraHbl 3arca, BOCIIMTAaTeNlb-
Hble yupexaeHusi. Tak, CK o00s13biBaeT OpraHbl WCIOJHUTEIbHOMN
BJIACTU IIPUHMMATh MEpPhI 110 3allUTe IIpaB U 3aKOHHBLIX MHTEPECOB
JeTeil, ocTaBIIMXCsl Oe3 IMoredyeHus poauteneit (cr. 122, 123, 126,
1. 4 cT. 165). B 3TUX 1LieJI9X OpraHbl UCIOJIHUTEILHOM BIACTH CyOBeK-
ToB P® 1 denepanbHbie OpraHbl UCIIOJIHUTEIBHON BJIACTU TOJIKHbBI
OpPraHU30BBIBATL YYET ACTEH, OCTaBLIMXCS Oe3 IMOIEeYCHUs pPOAUTe-
JIEW, M OKa3biBaTb CRAEMCTBME B YCTPOMCTBE TAKUX NETE B CEMbM.
OpraHbl BHYTPEHHHUX J€Jd MOTYT y4acCTBOBaThb B IPUHYAUTEIbHOM
WCIIOJIHEHUH peILeHUIA, CBSI3aHHBIX C OToOpaHMeM pebeHka (cT. 79
CK), a Takke B pO3bICKE JIMILI, YKIOHSIOLIMUXCS OT YIUIAThl aTuMEH-
ToB. OpraHbl 3arca MpaBOMOYHBI BOCCTAHABIMBAaTh Opak B ciydae
SIBKM CYIIpyTa, OOBSIBJICHHOTO yMEpIIMM WM NPU3HAHHOTO Oe3Bec-
THO oTcyrcTBytomM (cT. 26 CK), ycraHaBIMBaTh OTLIOBCTBO JIMIIA,
HE COCTOSIILIEro B Opake ¢ MaTrepblo peOeHKA, Ha OCHOBAHMU COBME-
CTHOTO 3asiBJIeHUsI OTHa 1 MaTepu pedeHka (m. 3 cT. 48 CK) u T. .

IIupoxkrmMu MoMHOMOUMSIMU B C(pepe 3alUThl CEMEMHBIX ITpaB
HajieJieH MpokKypop. Ero aeficTBusl 1o 3aluiute CeMEHHBIX MpaB MoO-
I'YT BBIPAXaThCsl B MPEIbIBICHUU B Cyld psifa TpeOOBaHUIA: O IpU-
3HaHuU Opaka HenelicTBuTeabHbIM (cT. 28 CK); o nuineHuun poam-
tenbcKnX mpaB (cr. 70 CK); 00 orpaHmuyeHMN pOAMTEILCKMX ITpaB
(ct. 73 CK); 0 mpu3HaHUM HEIEHCTBUTEbHBIM COINIAILIEHUST 00 yII-
nate anmuMmeHTOB (cT. 102 CK); 00 oTMEeHe YCHIHOBJICHHUS peOeHKa
(ct. 142 CK). Kpome Toro, mpokypop 00s3aH y4yacTBOBaTh B JAejIax
O JIMILIEHUY, BOCCTAHOBJICHUM U OrPaHUYEHUM POIUTEIbCKUX IpaB
(ct. 70, 72, 73 CK), 00 ychiHOBAeHUM pedbenka (cr. 125 CK; cr. 273
ITIK) u 06 orMeHe ycbiHOBNeHUsT pedeHka (ct. 140 CK) HezaBucu-
MO OT TOro, II0 Ybel MHUIMATUBE BO30OYXICHO OEJ0 CyIOoM, a
TakXe OCYIIECTBIITh HAA30p 3a 3aKOHHOCTBIO OTOOpaHUsI peOeH-
Ka y poIuTelieil opraHaMu oreku U roneuntenbcTBa (cr. 77 CK) u
B Apyrux ciaydasx. IlonHoMounsl MpoKypopa OCHOBaHbI Ha OO0sI3aH-
HOCTU MIPOKYpPaTyphbl OCYILIECTBJIATh HAA30p 3a COOMIOACHMEM IpaB
U CcBOOOJ Ye0BeKa U MPUHUMATh MPEAyCMOTPEHHbBIE 3aKOHOM MEpbI
(BKJIIOYAsl yyacThe B pacCCMOTPEHUU NI CylaMu, a TakxKe MpeabsiB-
JIeHUe U TojJepKaHue MCKa B Cyae) IO 3alluTe IpaB JUI, KOTO-
phle IO COCTOSIHMIO 3J0POBbS WJIM BO3pacTy (HECOBEpILICHHOJIET-
HHME) He MOTYT JIMYHO MX OTcTamBaTh. IIpokypop (Mmm ero 3amec-
TUTEJb) TaKXKe HaleJdeH MpaBOM Ha BHECEHWE IMpelacTaB/ieHuid 00
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YCTpaHEHUU HapylLIeHUIl 3aKOHa, OObsSIBJIEHUE TPEeAoCTepeKeHUMN
0 HEIOMYCTMMOCTH HapylleHMsI 3aKOHa, MPUHECEHUEe IMpOoTecTa Ha
HE3aKOHHBIE aKThl aJfMUHUCTPATUBHBIX OPraHoB (CT. 23—25', 26—
28, 35, 36 ®epepanbHoro 3akoHa «O mpokypatype Poccuiickoii
Denepaun»').

3amuTa mpaB HECOBEPIIEHHOJETHUX AETeil, OCTaBIIMXCS Oc3
MOTEeYEeHUsT POAMUTENICH U HAXOASMIIMXCS B BOCIIMTATEJIbHBIX, Jeueo-
HBIX YYPEXKISHUSIX Y YUPEXKICHUSIX COLMAIbHOM 3allluThl Haceye-
HUsI, BO3JIaraeTcsl 3aKOHOM Ha aIMUHMCTPALUIO 3TUX YIYPEKACHUN
(m. 1 ct. 147 CK). B cooTtBercTBUM ¢ TUTTOBBIM TOJIOKEHEM 00 00-
pas3oBaTEIbHOM YYPEXKACHUM IS OETEU-CUPOT M JIETEH, OCTaB-
muxcsl 6e3 MoneveHus PoauTeNeii’, peryJupylolM Mpexae Bce-
ro JeSITeIbHOCTh COOTBETCTBYIOLIMX TOCYJAPCTBEHHBIX WU MYHUIIM-
NaJbHBIX YYPEXACHUIA, K YUCIY MX OCHOBHBLIX 3aJa4 OTHECEHBI
obecrieyeHre COLIMAIbHOM 3allMThl M OXpaHa MpaB BOCITUTaHHUKOB.
BocnuTarenbHble yYpeXaeHMsT BBIMOJHSIOT OOS3aHHOCTM OITEKY-
HOB (TIomneumTesieil) BocnuTaHHUKOB (cT. 147 CK), HampaBisioT co-
OOILEHUSI B OpraHbl OINEKU U IIOMEYUTEILCTBA O BO3MOXHOCTH HX
nepenauyu Ha BocruraHue B cembio (cT. 122 CK). B HeKoTOphIX Cly-
yasgx B LEJsIX 3alMThl UHTEPECOB JAeTeli (B YaCTHOCTM, MPU HEBO3-
MOXHOCTU MCIIOJIHUTh PEllIeHUe cyda I0 Aely, CBSI3aHHOMY C OTO-
OpaHueM pebOeHKa U Ilepemadeil ero apyromy jauiy, — cT. 79 CK)
JIOITYCKaeTcsl UX BPEMEHHOE ITOMELIEHME B BOCIIMTATEJIbHOE Y-
pexXneHue, JedeOHoe yupeXkIeHUe W IPyroe aHaJOTMYHOE yUpeXK-
JIEHUE.

JOJDKHOCTHBIE JIMLA TOCYIapCTBEHHbBIX OPraHOB U IPYTMX Opra-
HM3aLMI 00s13aHbI COOOIIATh 00 M3BECTHBIX UM HapylIeHMsX MPaB
1 3aKOHHBIX MHTEPECOB peOCHKA B OpraH OMeKU U IOIeYUTEIbCTBA
(. 3 cr. 56 CK). K 00s13aHHOCTY TOJDKHOCTHBIX JIMIT 00pa30BaTelib-
HBIX, JICYSOHBIX M MHBIX YYPEKACHUI JTIOOBIX (DOPM OTHECEHO Ha-
MpaBjieHue COOOIICHWIT B OpraH OIEKW M IIOTNEeYMTE/NIbCTBA CBEIE-
HMI1 O AETSIX, OcTaBIIMXcs 0e3 momnedyeHus poauteneit (cr. 122 CK).

CyobektamMu P® moryr yTOUHATHECS (YHKLIMUA OPraHOB TOCY-
JApCTBEHHOM BJACTU U JOJDKHOCTHBIX JIMII MO 3allliTe CeMEHBIX

! Bemomoct P®. 1992. Ne 8. Cr. 366; C3 P®D. 1995. Ne 47. Cr. 4472; 1999. Ne 7.
Cr. 878; Ne 47. Cr. 5620; 2000. Ne 2. Cr. 140; Ne 32. Cr. 3341; 2001. Ne 53.
Cr. 5018; 2002. Ne 26. Cr. 2523; Ne 30. Cr. 3029; Ne 40. Cr. 3853.

2 VrBepxaeHo nocraHosieHueM IIpasurensctBa PO or 1 urona 1995 r. Ne 676
(c u3M., BHeceHHbIMU TocTaHOBNeHUsiMU [IpaBurensctBa PO ot 14 okTs6ps
1996 r. Ne 1203, ot 28 aBrycta 1997 r. Ne 1117 u ot 30 mapta 1998 . Ne366)
(C3 PD. 1995. Ne 28. Cr. 2693; 1996. Ne 43. Cr. 4917; 1997. Ne 36. Crt. 4191; 1998.
Ne 14. Cr. 1595).
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npaB rpaxmaad. Tak, B coorBeTrctBUM C 1. 2.2.6.12 TlomoxeHus ob
yrpaBe paifoHa ropoma MOCKBBI, YTBEpPKIEHHOTO IMOCTaHOBJIEHU-
eM IlpaButennbctBa MockBbl ot 3 aekadpst 2002 r. No 981-TIIT, yii-
paBa paifoHa ropoga MOCKBbBI, KaK TEpPUTOPUATbHBIA OpraH Mc-
MOJHUTEILHOI BJIACTU ropoja, MoaBeAOMCTBeHHbI [1paBUTENLCTBY
MocKBbI, KOOPIUHUPYET OpraHU3alMIo padoT IO peaju3aluu To-
POJCKHMX, OKPYXXHBIX MpOrpaMM IO COLMAIbHON 3allUTE CEMbH,
JNEeTe-CUPOT U JIETei, OCTaBUIMXCS 0€3 MOMEeYeHUs] POJUTENEN,
MOIPOCTKOB U MOJIONEKM, HETOCPEICTBEHHO pean3yeT COOTBET-
CTBYIOILLIME pallOHHBIE TporpaMmbl. OriepaTMBHOE PYKOBOJACTBO,
KOOPIMHALIMIO U KOHTPOJb 3a AESTEJbHOCTbIO YIIPaBbl OCYIIECTB-
JisieT mpe@eKkT COOTBETCTBYIOLIETO AJIMWHUCTPATMBHOTO OKpYyra.
OcylecTBIsisSl UCTIOJTHUTETBbHO-PACTIOPSIIUTEIBHYIO JESITEIbHOCTD,
npedeKTypa, B CBOIO OYepe/lb, HEMOCPENCTBEHHO peaiusyeT ¢e-
JepajibHble, TOPOJACKHUE M OKPY>XHbIE MPOrpaMMbl MO COLIMATbLHOMN
3allMTe CEMbH, AETEW-CUPOT U NETEH, OCTaBIIIMXCS 0e3 rmoreye-
HUSI pONUTESICH, TTOAPOCTKOB Y MOJIOICKH .

3amura ceMeHbIX MpaB OCYLIECTBIISIETCS U OpraHaMu OTEeKU
U TIOIEYUTEILCTBA, T. €. OpraHaMy MECTHOTO CaMOYIIpaBJICHHUSI, Ha-
JIeJICHHBIMU TTOJIHOMOYMSIMU T10 PEIIEHUIO BOIPOCOB MECTHOIO 3Ha-
YeHUsI U HE BXOISIIIMMM B CHCTEMY OPraHOB IOCYyJapCTBEHHON Biia-
CTH, HO TOJIbLKO B CiIydasiX, HEIOCPEICTBEHHO MpPeayCMOTPEHHBIX
CK. Bomnpochkl opraHu3alyuy 1 ASSITEIbHOCTU 3TUX OPraHOB OIIpeie-
JISIIOTCSI yCTaBaMU MyHULIMIIAAbHBIX 00pa30BaHUI B COOTBETCTBUU C
3akoHaMu cyobekToB PD (ct. 121 CK). B coorBercTBMM cO cT. 121
CK Ha opraHbl OIeKM 1 MOIMEYMTETBLCTBA BO3JI0XKEHA 3alllMTa TpaB
M MHTEPECOB JeTeil, OCTaBIIMXCS Oe3 IOIeYeHUS] POIUTENICH, YTO
TpeOdyeT OT HUX COOTBETCTBEHHO BBISIBJICHMS, ydeTa, YCTPOMCTBa
TaKMX JETe W MOCJEAYIOIIero KOHTPOJIS 3a YCIOBUSIMMU COJepKa-
HuUs 1 BocniuTaHus aeteid (cr. 122, 123 CK). 3amuTa mpaB BBIITyC-
KHMKOB BOCHUTATENbHBIX YUYPEXKICHUN — TakKxKe 00SI3aHHOCTb Op-
TaHOB ONeKM 1 moreunTennbcTBa (1. 3 cr. 147 CK).

CK oTBOAUT 3HAYUTEJIbHYIO POJIb B 3allMTE MPaB YJIEHOB CEMbU
WMEHHO OpraHaM orneku 1 noneuntesnbetBa. ComtacHo cr. 78 CK opraHbl
OINEKM U IOIEYUTE/ILCTBA JOJIKHBI ObITh MPUBJICUEHBI CyIOM K yda-
CTUIO B JigJie TIPU PACCMOTPEHUM CIIOPOB, CBSI3aHHBIX ¢ BOCHUTAHUEM
JieTell, He3aBUCUMO OT TOTO, KeM IMPeIbsBIEH WCK B 3allUTy peOeH-
Ka. BecbMma 3HauMMOIT M OTBETCTBEHHOM ABJIsIETCS (PYHKIIUS TIOTICUE-

1 Becthuk Mapa u IpasurenscrBa Mocksel. 2003. Ne 1.

2Cm. 1. 2.2.6.13 TlonmoxeHust o npedexType aIMUHUCTPATUBHOIO OKpyra ropoma
MockBbl, yTBEpKIeHHOro noctaHosieHueM [lpaBurenbcTBa MockBbl OT 3 neKad-
pst 2002 1. Ne 981-TIIT (Becthuk Mapa u ITpaButenbctBa Mocksbl. 2003. Ne 1).
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HUS Hag peOEeHKOM, KOTOPbI MepeaaeTcs OpraHaM ONeKU U IOIedu-
TEeJIbCTBA MO PEIIEHHUIO Ccyda B CJydasiX, YCTAHOBJIEHHBIX 3aKOHOM
(IullleHre poauTelieil POAUTEIBCKUX MpaB, OrpaHUYEHUE POIUTENIb-
CKMX IIpaB, OTMEHA YCBHIHOBJIEHMsI peOeHKa U T.a.— cT. 68, 71, 74,
143 CK). O0s13aTenbHBIM SIBJISIETCS yYacTHE OopraHa ONeKU U MOIedr-
TeJIbCTBA B WCIIOJIHEHWU pEIIEHUN Ccyda 1Mo OTOOpaHUI0 pebeHKa U
nepemade ero apyromy auiry (cr. 79 CK). B Oe3zoTnaraTellbHBIX CIIy-
qasix, T. €. TIPU HEMOCPEICTBEHHON yrpo3e >XKU3HU pebeHKa WU €ro
3[I0POBbIO, OpraH OITEKM U IIONEUYUTENIbCTBA BIPABE CAMOCTOSTEb-
HO oroOparth pedbenka y pomuteneir (cr. 77 CK).

B 1eioM Xe MOXHO YCJIIOBHO BEIIEIWTH TPU OCHOBHBIE (hop-
Mbl 3QUUMBL CEMEUHbIX NPaé OPeaHamu ONeKU U NONeHUmenbCmea:

a) caMOCTOSITeJIbHOE NPUHSITHE PEIICHWM B Ipelneiax CBOeM
KOMITETCHIINM, BKJIIOYas mady comiacus (pa3pemieHusi) Ha KaKue-
b0 HeNCTBUS,

0) HaIpaBJICHME COOTBETCTBYIOIIMX TpPeOOBAaHMU B Cyd B IIO-
pSIKEe MCKOBOTO TPOM3BOJICTBA;

B) yyacTue B CylIeOHOM pa30upaTesbCTBE.

B HekoTopbIX ciydyasix TepedyuciaeHHble (OpMBI 3allUTHl Ce-
MEHBIX MMpaB OpraHaMu OIEKW U TOMEYUTEIbCTBA SIBISIIOTCS B3au-
MOCBSI3aHHBIMU, B3aWMOAOIOJHSIOIIMMU. Tak, Hampumep, JUIIe-
HUE POAUTEIEN POIUTEIbCKUX TMpPaB OCYIIECTBISIETCS CYIOM Kak
MO 3asIBJICHUIO, TaK U C y4aCTUEeM OpPraHOB OMNEKW U TTOTEeUUTE]b-
ctBa (ct. 70 CK).

Hnsa ocymecTBieHuss (YHKIIMM 1O 3alllMTe CEMEMHBIX IpaB B
paMKax Ha3BaHHBIX BhIIIe (hOPM OpraHbl OMEKW U ITOIEYUTEIhCTBA
HaJeJIeHbl HeOOXOMUMbIMU TToaHOMouMsIMM (cT. 121—123 CK, cT1. 31—
40 I'K).

K monHoMouMsiM TIepBOro BUIA TIPEACTABISETCS BO3MOXKHBIM
OTHECTU TIPaBO OpraHa OIeKW M ITONEUYMTEIbCTBA JaBaTh corjiacue
Ha: yCTAHOBJICHME OTIIOBCTBA MO 3asIBJIEHUIO TOJBKO OTIA pedeHKa
(ct. 48 CK); n3ameHeHne UMeHM, (PaMUJIMM peObeHKa, HE IOCTUTIIETO
BO3pacTa 4eThIpHAALIATU JIET, Mo Tpockde pomuteneir (cr. 59 CK);
KOHTaKThl peOCeHKA C POIUTEISIMU, POIUTEIbCKUE IMpaBa KOTOPBIX
orpaHuueHbl cygom (ct. 75 CK); ychlHOBJIeHUE peOeHKa HeCOBep-
LIEHHOJIETHUX POAUTENCH, He MOCTUTIINX BO3pacTa IeCTHaALaTh
JIET, — MOpPU OTCYTCTBUU MX POIUTENICH WJIM OMEKYHOB (ITOIeUUTe-
neit) (cr. 129 CK). Croga ke MOXHO BKJTIOYUTH TTOJTHOMOYMSI OpraHa
OTeKM M TIOTIEUYUTENIbCTBA I10: pa3pellleHUI0 Pa3HOTJIACUI MEXIy
OTIEKyHOM pebeHKa M HEeCOBEPIICHHOJIETHUMU POIUTEISIMU peOeH-
Ka (cr. 62 CK); pa3pelieHUIO pa3HOIJIACUIN MEXAY POAUTEISIMU O
BOCHUTAaHUM U obOpaszoBaHuu Aeteil (cr. 65 CK); Ha3zHayeHUIO npes-
CTaBUTENS IS 3alllTHl TIpaB M MHTEPECOB AcTeil B ciiydae pas-
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HoIJIacuid Mexay poautenassMud U aetbMu (cr. 64 CK); perneHuio
BOIpoca 00 OOIIEHNM pedeHKa ¢ OJIM3KMMU POACTBEHHUKAaMHU (CT. 67
CK); 3akiIo4eHUIo ¢ IpUEMHBIMU POIMTEISIMU AOrOBOpa O Iepena-
ye pebeHKa Ha BocmuTaHue B ceMblo (cT. 151, 152 CK).

K monmHoMoursiM BToporo Buia OTHOCSITCS: IpaBO OpraHa OIEKU
Y TIOMNEUUTENBCTBA TpeOOBaTh MPU3HAHMS HEeACHCTBUTEILHBIM Opaka
WM corjaiieHus o0 yraTe aJuMEHTOB MO OCHOBaHUSM, IIpemyc-
MOTpeHHbIM 3akoHOM (cT. 28, 102 CK); npaBo TpeGoBaThb OTMEHBI
ychIHOB/IeHUs pedeHka (cr. 142 CK), a Takke mpaBo HPEedbsBISITH
TpeboBaHUe O JIMIIeHUU poauTenbckux mpaB (cr. 70 CK), o6 orpa-
HUYeHUM poauTeabekux mpaB (cT. 73 CK) u o B3bICKAaHUU aJIMMEHTOB
Ha gereil (cr. 80 CK). CootrBeTcTByIOlIee TpeOOBaHUE OpraHa OITeKU
U TIOINCUUTENbCTBA OOPMIISIETCSI UICKOBBIM 3asIBJICHUEM B Cy,

K mosHoMOUYMsSIM TpeThero BuIa OTHOCUTCS MPaBO OpraHa orie-
KW U TIOTIEYMTENhCTBA YYaCTBOBATh B PACCMOTPEHUU CyldaMu JAeJ: O
MPU3HAHUM HEACHCTBUTENIbHLIM Opaka B CllydasX, IIPeIyCMOTpPEH-
HbIX 3aKOoHOM (cT. 28 CK); 00 ocyllecTBIEHUN POAUTEIbCKUX MpaB
pomuTesieM, TPOXHWBAIOIIMM OTAEIbHO OT pedeHka (ct. 66 CK); o
JIMILIEHUW POJUTENbCKUX MpaB MU O BOCCTAHOBJIEHWM B POJAUTE/b-
ckux npaax (ct. 70, 72 CK); 00 orpaHMYeHUU POAUTEILCKMX IIpaB
1 00 OTMEHE OrpaHMYEHMs] POIUTENbCKUX mpaB (cT. 73, 76 CK); 00
ycbiHOBNeHUM pedeHka (cT. 125 CK); 06 oTMeHe yChIHOBJIEHMS pe-
oenka (ct. 140 CK).

HeoOxomumMo oTMeTUTh, YTO B IIOC/IEAHEE BpeMsl BCe dalle
MpoIaraHaMpyeTcss OCHOBAHHAs Ha 3apyO0cXKHOM OIIbITe MIAes. CO-
30aHUST CUCHMEMbl 108eHAALHBLY CY008 (T. €. CYIIOB IO JIeJlaM CEMbU
M HECOBEpIICHHOJIETHNX), KOTOphIe ObI Oonee 3(OEeKTUBHO 3allu-
1AM TMpaBa JeTel, a Takxke O0OpoJIUCh C MPaBOHAPYILIEHUSIMU Cpe-
IV HECOBEpILIEHHOJIETHUX. KpoMe Toro, BBIIBUTAIOTCSI TAKXKE IIpeE.-
JIOXKEHUS 00 YUYPEKICHUU UHCMUMYmMA YNOAHOMOHYEeHHO20 N0 Npa-
eam pebenxa é Poccuiickoii Pedepayuu’. B OTIeNbHBIX CYOBEKTAX
P® (B Bonrorpanckoii 1 HoBroponckoii obiactsax, Mockse, CaHKT-
IletepOypre), a Takke Ha perdoHaJbHOM YypoBHe (ExarepuHOypr
U Jp.) Takue AODKHOCTU YK€ BBEACHBI B LICJISIX CO3JaHUS IOMOJI-
HUTEIBHOTO TMPABOBOIO MeXaHM3Ma 3alllUThl MpaB pedeHka. Bmecre

! Cwm.: loksan o AesITeTbHOCTH YIIOTHOMOYEHHOTO 10 TIpaBaM dejioBeka B Poc-
cuiickoit Penepannu B 1998 romy // CraHOBJIeHWE M pPa3BUTHE WHCTUTYTa
YIOJTHOMOUYEHHOTO TI0 TIpaBaM YesioBeka B Poccuiickoit deneparinu u ee cyobek-
tax. M., 2000. C. 38; [loxiam o AeITeIbHOCTU YIIOJHOMOYEHHOIO II0 IIpaBaM
gyenoBeka B Poccuiickoit ®enepanmu B 1999 rony // Tam xe. C. 74; Tlnan
JIEVMCTBUIl MO YIydlIEeHWIO TOJIOXeHUsI nereit B Poccuiickoit @Denepaunu Ha
2001—2002 roap! (1. 22). YTBepxaeH pacrnopsikeHuem I[paBurenabctBa PO or
21 aBrycra 2001 r. Ne 1090-p // C3 P®. 2001. Ne 36. Cr. 3600.
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C TeM TIPEACTaBJsETCSI, YTO C YY€TOM OINbiTa (DyHKIMOHUPOBAHUS
paHee CyILIEeCTBOBaBIIMX B Poccuu colMaNbHBIX MHCTUTYTOB IIO
3alllUTe CeMbU M JIETCTBA, K PELICHUIO JAHHOIO BOIpOCca CJeAyeT
MOMOMTH B3BEIIEHHO M IO3TAHO, MEPBOHAYAJIbHO YAEIWUB TJIaB-
HOe BHMMAaHUE COBEPILIEHCTBOBAHUIO JESITEIbHOCTU YXKe UMEIOLINX-
cs CTPYKTYpP W MHCTUTYTOB.

OrnpeneneHHblE MEPbI MO 3alllUTe M BOCCTAHOBJICHUIO TpaB U
3aKOHHbBIX UHTEPECOB HECOBEPILEHHOJIETHUX B COOTBETCTBUU CO CT. 11
®epnepanbHOro 3akoHa ot 24 uonHs 1999 r. Ne 120-®3 «O0 ocHoBax
crcTeMbl TPOGMIAKTUKM 0€3HAA30PHOCTA Y MPaBOHAPYILIEHUI He-
COBEPILEHHOJETHUX» OCYILECTBIISIOT KOMUCCUU T10 Je1aM HeCOBep-
IIEHHOJIETHUX W 3alllUTe UX MpaB, oOpa3yeMble opraHamMu MECTHO-
o caMOyIIpaB/IeHus. B 4aCTHOCTHU, OHU HaJedeHbl [IPABOM MPEIbsIB-
JISITh B CylI TpeOOBaHWE O JUIICHUM POAMUTENICH POAUTENbCKUX MPaB
(ct. 70 CK).

3aKOHOM HE MCKJIIOYAEeTCs M camo3alllMTa TpakaaHaMU CBOMX
CEMEUHBIX IIpaB IIyTEM COBEPIICHMS ACUCTBUM, MPEeCEKaIolMX Ha-
pylieHus npasa. Takas ¢opma AOIyCTMMA B CIyvasiX, Koraa CyObeKT
CEMEHOro IPaBOOTHOIICHUSI PacIioaraeT BO3MOXKXHOCTSIMU IIpPaBo-
MEPHOTo BO3/ICHCTBUSI HA HapyluuTtess 6e3 MOMOIIM cyda WIK ro-
CYIapCTBEHHBIX OPraHOB.

Cnocobbl 3auumsl cemelinbix npas. 3alinuTa CeMEeNHBIX IIpaB
U OXpaHSEMbIX 3aKOHOM HMHTEPECOB OOeCIIeYrBaeTCs IIPUMEHEHUEM
MPEeIyCMOTPEHHBIX 3aKOHOM CIOCO00B 3a1uThl. Iloa crnocobamu 3a-
IIATBI CYOBEKTUBHBIX CEMEMHBIX ITPaB MMOHMMAIOTCSI 3aKpeIUICHHBIE
MaTepuaibHO-TIPaBOBbIE MeEpbl MPUHYIUTEJIBHOTO XapakTepa,
MOCPEACTBOM KOTOPBIX IIPOU3BOAUTCS BOCCTAaHOBJICHUE (IIPU3HAHUE)
HapylLIEHHBIX (OCIapMBacMbIx) IIpaB M BO3IEKWCTBME Ha ITpaBOHA-
pymmtens. B CK HeT mepedHsi ciocoOoB 3alMThl CEMEHHBIX TpaB.
OHHM yKa3BIBAIOTCSI TIPUMEHUTEILHO K OTIEIbHBIM BUAAM IIPaBOOT-
HouleHnit B KOoHKpeTHhIX HopMmax CK. ITostoMy obnagatens Hapy-
ILIEHHOTO CEMEMHOro IMpaBa MOXET BOCIIONb30BaThCs HE JIIOOBIM, a
BITOJIHE KOHKPETHBIM CIIOCOOOM (Croco0amMM) 3alliuThl CBOETro Ipa-
Ba, MPEIyCMOTPEHHBIM B COOTBETCTBYIOLIMX HOpPMaX CEMEHHOro
3aKOHOJATeNIbCcTBa. B CBOIO ouepenb CIIOCOOBI 3allIMThI CEMEMHBIX

1C3 P®. 1999. Ne 26. Cr. 3177; 2001. Ne 3. Cr. 216.

2 [Topsimok 0Opa3oBaHKMsI KOMUCCHIA 110 [IeJlaM HECOBEPIICHHOJIETHUX U 3allUTe
WX TIpaB W OCYIIECTBICHMS MMM OTIENbHBIX TOCYTapCTBEHHBIX TMOJHOMOYMIA
ompezessaeTcs 3aKkoHonarebcTBoM P® 1 3aKOoHOMATENIbCTBOM CyOBhekTOB PD.
CMm. Takxke 00 stoM: Jlokimam o mesSTeabHOCTH YIIOJTHOMOYEHHOIrO IO IIpaBaM
yenoBeka B Poccuiickoit @eneparuu B 1999 rony // CtaHOBIeHWE U pa3BUTHE
MHCTUTYTa YTIOJIHOMOYEHHOTO T10 MpaBaM uesoBeka B Poccuiickoit @enepannm
u ee cyonekrax. C. 128.
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MpaB ONpeAessioTcs creur@uKoi 3alMiaeMoro npaBa M Xapak-
TepoM HapyuieHusi. Hampumep, Takue crocoObl, KaK BO3MEILEHUE
YOBITKOB M B3bICKAHWE HEYCTOWKMW, MPUHYXAEHUE K MCIOJIHEHUIO
00513aHHOCTU, TPUMEHSIIOTCS, KaK MPaBWIO, NP HApYIIEHUU UMY-
LIECTBEHHBIX TpaB (YKJIOHEHWE OT YIUIaThl aJJUMEHTOB Ha pebOeH-
ka — cT. 80 CK; oOpa3oBaHue 3ad0JLKEHHOCTH IO alMMEHTaM —
. 2 er: 115 CK). A HauboJjiee xapaKTepHBIM CIIOCOOOM 3alUThI JINY-
HbIX HEMMYIIECTBEHHBIX MPaB CyObEKTOB CEMEWMHbBIX MPAaBOOTHOIIIE-
HUIA SIBJSIETCSl MpecevyeHue NeHMCTBUM, HapyllIaoIMX TpaBo WU
CO3AIOIIMX YIPO3y €ro HapylleHus, U3MEeHeHWe WM TMpeKpalie-
HME TIPAaBOOTHOLIEHUS (OrpaHUYEeHUE POAUTENBCKUX MpaB — CT. 73
CK; orMeHna yceiHoBieHnsT — cT. 140 CK).

3akperuieHHble B CK crocoObl 3alliMThl CEMEWMHbIX MpaB He-
OIHOPOIHBI TI0 CBOEH HOPUIMYECKOW TIPUPOIE, YTO TAKXKE OKa3bI-
BaeT BIMSHME Ha BO3MOXHOCTh MX peanm3anuu. Hambomee pac-
MPOCTPAaHEHHBIM B JINTEpAType SIBJISIETCS WX MOApa3iejieHHe Ha
Mepbl 3alMThl XU MEpPbl OTBETCTBEHHOCTH, KOTOpbIE DPa3IWYalOTCs
MO OCHOBaHUSIM TPMMEHEHMS, COLMATIBLHOMY Ha3HauYeHUIO, (hyHK-
musIM 1 hopMaM peanmsany. HanbonbIyio pakTUYeCcKyo 3HAUM -
MOCTb MMEET TO OOCTOSATENbCTBO, YTO MEPbl OTBETCTBEHHOCTU, B
OTIMYME OT MEp 3allUThl, MPUMEHSIOTCS JIMIb K BUHOBHOMY Ha-
PYLINUTENIO CYOBEKTHBHOIO TpaBa W BbIpaxaloTcs sl HEro B J0O-
MOJHUTENbHBIX OOpEMEHEHMSIX B BMJE JIMILIEHUS TpaBOHAPYILIMTE-
JISl OTIPEeNEeIEHHBbIX CEMENHBIX TMpaB WM BO3JIOXKEHUS] Ha HEro Jo-
MOJTHUTEbHBIX 00s13aHHOCTEN. OTBETCTBEHHOCTb IO CEMEWHOMY
MpaBy HACTyMaeT JIUIIb MPU HAIMYUM CEMEMHOIo IMpaBOHApYIle-
Hus. OO0s13aTebHBIMU 3JEMEHTaMU CEeMEMHOro MpaBOHApPYIIEHUs
SIBJISIIOTCSI TIPOTUBOIPABHOE JeiicTBUe (Oe3neiicTBue) cyObekTa u
€ro BUHA (YTO KacaeTcsi HaJIM4YMs Bpena, a CliefoBaTe/bHO, U TpH-
YMHHOW CBSI3WM MEXIy MPOTHUBOIPABHBIM JIETHUEM W HACTYyMUBLIUM
BpEIHBIM PE3YJIbTAaTOM, TO 3TU 3JEMEHTHI HeO0O0s3aTeJIbHbI JJIsI BCEX
ciyyaeB IpaBoHapyieHuii). Cpeay Croco0OB 3allUThl CEMENMHBIX
MpaB MepamMu OTBETCTBEHHOCTH MOTYT ObITb MPU3HAHBI: BO3MeEIlE-
HME MaTepUaJIbHOTO W MOPAIbHOIO Bpeda J00pPOCOBECTHOMY CYII-
pyry Inpu npusHaHuu Opaka HemelicTBuTeabHbBIM (1. 4 cT. 30 CK);
yIulaTa HEyCTOMKM W BO3MEILEHUE YOBITKOB MOJYYaTesto aJlMMEH-
TOB TMpPU 00pa30BaHUM 3aI0JKEHHOCTH MO BMHE JIMIIA, O0SI3aHHOTO
yriaumBath aiMMeHThl (cT. 115 CK); nuieHune poauTebCcKuxX npan
(ct. 70 CK); ormena yceiHoBaeHus (. 1 cr. 141 CK) u ap. Mepsl
OTBETCTBEHHOCTH 32 HapyllIeHUWE CEeMEWHBIX MpPaB M HEUCIOJTHEHUE
CeMEMHbBIX 00SI3aHHOCTEl MOTYT OBbITh YCTAHOBJIEHBI B OpayHOM J0O-
TroBOpe, B cOMIallleHWH 00 yruiare aMMEHTOB CAMUMU CYObEKTaMU

1 Cm. moppo6Hee: Bopoaceiikun E. M. Yxa3s. cou. C. 254—301.
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CeMEeUHBbIX MPaBOOTHOIIEHUN (Yallle BCEro 3TO BO3MEUIEHUE YObIT-
KOB, B3bICKAaHME HEYCTOMKM, KOMIIEHCAllMsl MOpaJbHOro Bpenaa).

Crioco0bl 3alIUTHl CEMEMHBIX IIPaB B CHUJIY UX HEOJHO3HAYHOTIO
XapakTepa MOTYT B OIHHMX CIIy4asX IPUMEHSTBHCS TOJBKO CYIOM
(mpusHaHue Opaka HENEeWCTBUTEIbHBIM; IpU3HAHME OpavyHOro M0-
roBopa HEIEWCTBUTENbHBIM; JUIIEHUE POAUTENBCKUX TIpaB; orpa-
HUYEHHNE POIMTEIbCKMX IIpaB; OTMEHA YCHIHOBJIEHUS U Ap.), B APY-
rMX ciydasx 3aKOHOM YyCTaHaBJIMBaeTCS aIMUHUCTPAaTUBHBIN MO-
pSAIOK WX peaju3allMu, T.€. OpraHOM OIIEKM M TOINeYUTEJbCTRBA,
opraHoM 3arca (pacTopxXeHHe Opaka B opraHe 3arca; OOsI3bIBaHUE
poauTeseil OpraHOM OIIEKM M ITONEYMTEJIbCTBA HE MPEIsITCTBOBATh
0o0IIeHNI0 peOdeHKa ¢ OJM3KMMHU POACTBEHHUKAMU U IIp.).

B CK mpenmycMoTpeHBI pa3IMYHBIE CIIOCOOBI 3alUTHI CeMeii-
HBIX MpaB C YYeTOM XapakTepa M BHMAa HapylleHHUil, a UMEHHO:

a) npusHanue npasa (ct. 30 (m. 4, 5), 38, 39, 48—50, 66, 67
u Jip.);

6) BoccTaHOBJIEHUE HapylleHHoro mpapa (cr. 26, 30, 44, 52,
72, 76 n np.);

B) MpekpalleHue (MpeceyeHue) TeX WM UHBIX JeUCTBUIA, Ha-
pymaomux (YyIeMISIONINX) IIpaBO WIKM CO3MAIOIIUX YIpo3y [JIs
€ro HapylIeHWs, B TOM YMCJIE IIyTeM JIMIIeHUs WU OTpaHUYCHUS
IpaB OJHOrO JIMIla B LIEJSX 3allMThl mpaB apyroro juua (cr. 65,
68—71, 73, 77);

I) OpUHYXIEHHUE K MCIOJIHEHUIO O0S3aHHOCTHM, HAIpuMep K
ymuiate anumeHToB (ct. 80, 85, 87, 89, 90, 93—97), K BO3MeEIICHUIO
MaTepuabHOrO WM MopajiabHoro Bpema (cr. 30 (. 4), K ymiate He-
ycToiiku (1. 1 c¢r. 115) M K Bo3MelleHUIo YObITKOB (1. 2 ¢T. 115);

) IpeKpalleHue WIM M3MEeHEHUE MNpaBOOTHolIeHU# (cT. 43,
101, 119, 120, 140—143, . 2 cTt. 152) u np.

Bonee netanbHO Ha3BaHHbBIE CIIOCOOBI 3aIIUTHl CEMEHBIX TIpaB
OyIyT MpoaHaIU3UPOBAaHbl B TIOCIEAYIOUIMUX [JIaBaX YYeOHUKA TIPU-
MEHUTEJILHO K OTIEJIbHBIM BUJIaM CeMEHBIX IpaBooTHoOIIeHU. Cie-
IyeT TakKXe OTMETUTb, YTO 3alllUTa CEMEWHBIX IIpaB OCYIIECTBIISI-
eTCS M C MOMOIIbI0 HOPM APYTUX OTpacyieid MmpaBa: rpaxkJgaHCKOIo
npaBa (Hanpumep, cr. 30 'K npenycmaTpuBaeTr orpaHudeHue aee-
CHOCOOHOCTH TpaxXJaHWHA, 3JIOYHOTPEOJISIONEr0 CIMPTHBIMM Ha-
MUTKAaMUA WIM HApKOTMYECKMMHU CPEACTBAMM M CTaBSIIET0 TaKUM
TOBEJIEHNEM CBOIO CEMbIO B TSIKEJIO€ TOJIOXKEHNE), YTOJIOBHOTO MpaBa
(ct. 150—157 YronosHoro komekca P® (manee — YK)', tpymosoro

! @PepepanbHblii 3aKoH oT 13 mroHs 1996 1. Ne 63-MD3. BeeneH B meiicTBHE C
1 suBaps 1997 r. @enepadbHBIM 3aKOHOM OT 13 umioHs 1996 . Ne 64-D3
(C m3m. U jom.).
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npasa (rin. 41 TK). Kpome Toro, B mensix peaan3aluy NPUHSATHIX Ha
ce0s rocymiapcTBOM 0053aTeNbCTB IO 3alIMTE CEMbU IMpeaycMar-
puBaeTcsa YKpENJEHUE U CO3JaHWE B cocTaBe (pemepaibHBIX Op-
raHOB MCIIOJHUTEIbHON BIACTU COLMANBHON HAIIPaBIEHHOCTH CIIe-
LMaJbHBIX TOApa3fdeIeHud IS pa3pa60TKI/I U peanusalnuu Mep
rOCylapCTBEHHO} CeMeiHOi MOMUTUKM', YTO MPENNONaraeT U Bbl-
MOJHEeHUEe B OyAylleM yKa3aHHBIMU HOI[paSL[eJIeHI/IHMI/I oTpeseieH-
HbIX (YHKLUK MO 3alIMTe CeMEHHBIX IpaB.

§ 6. Cpoku UCKOBOIi TaBHOCTH
B CeMEWHOM IMpase

[lon uckoeoii dagnocmvlo TIOHUMAETCSI CPOK IIJISI 3aIMTHI Tpa-
Ba II0 MCKY JiMiia, IpaBo KoToporo HapymieHo (cT. 195 I'K). B te-
YeHUEe CPOKa MCKOBOM JABHOCTHU JIMIIO MOXET 3allUTUTh HAPYIICH-
HOe CYOBEKTMBHOE TPaBO B NPMHYIUTEIBHOM Topsiake. MckoBas
JABHOCTb IIMPOKO IPUMEHSIETCS B TPaXKIAHCKOM IIpaBe K MMYIIe-
CTBEHHBIM ITIPABOOTHOIICHUSM M HEoOXommMma IJisi MX YCTOMIMBOC-
TH, YKPEIJICHUS JOTOBOPHOI MUCLIMIUIMHBI, 4 KPOME TOrO, CTUMY-
JUpyeT YYaCTHUKOB TPaXkIaHCKOTO 000pOTa CBOEBPEMEHHO OCY-
LIECTBJISIThL NpUHAMIEKAIIXe MM IIpaBa, OO0JierdaeT YCTaHOBJICHUE
cymamMu OOBEKTMBHOM MCTHHBI 110 Aeny. B ceMeitHoM mpaBe MHCTH-
TYTy MCKOBOM JABHOCTU TaKOrO 3HAYCHUS He IIpUIAeTCS.

B n. 1 cr. 9 CK 3akpernieHo o0lliee MpaBUIO, COIIaCHO KOTO-
pOMYy Ha mpeb08aHusl, GblMEKAWUE U3 CeMEUHbIX OMHOUEeHUI,
uckoeasi 0agHoOCMb He pacnpocmMpansemcs, 3a UCKIIOYEHUEeM CITy-
yaeB, korga B camoM CK ycTaHOBJIEH CpOK IS 3alllMThl HapyIlIeH-
Horo mpaBa. [lpaBuio HepacrpocTpaHEeHMsS MCKOBOMl NTaBHOCTH Ha
TpeOOBaHMSI, BHITEKAIOIINE W3 CEMEHMHBIX OTHOIICHWI, O3HAYaerT,
41O JI000€ HApYIIEHHOE MpaBO B 00JaCTU CEMEWHBIX MPAaBOOTHO-
LIEHUIT MOXeT OBbITh 3AIIWIIEHO B MCKOBOM IIOPSIAKE IO IIpaBUjIaM
IPaXIaHCKOTO, CYIONMpPOM3BOACTBA HE3aBUCHUMO OT BpEMEHM, WC-
TEKIIETO C MOMEHTAa €ro HapylleHHs. DTO CBSI3aHO C TeM, 4YTO B
0o0JlacT¥ ceMeHHOro IpaBa Mpeo0JanaT JUYHbIE HEUMYIIECTBEH-
Hble IIpaBa, MMEIOIIME JIAIINICS XapaKTep, IMPUpPoda KOTOPBIX
MOXKET ITOTpeOoBaTh WX 3allMUTHI B 000e BpeMs. TakuM o0pa3om,
YYaCTHUKU CEMEWHBIX OTHOILICHWI TIPAKTUYECKN HE OrpaHUYCHBI Bpe-
MEHHBIMM paMKaMM TpM peaju3aliMy IIpaBa Ha 3alllMTy HapylleH-
HBIX CeMEMHBIX TpaB. Tak, MCKOBasl JaBHOCTb HE pacIIpOCTPaHSIET-

1 Cm. 1. 15, 22 OCHOBHBIX HaITpaBJIEHMII TOCYIAPCTBEHHOM CEMEWHOM MOTUTUKH.
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cs Ha: TpeOOBaHUS O PacTOpKEHMHU Opaka; TpeOOBaHHUS O MpHU3HA-
HUM Opaka HeAeNCTBUTEIbHBIM; TpeOOBaHMUSI 00 YCTAHOBJIEHUU OT-
1I0BCTBA; TpeOOBaHMS O MPU3HAHWM OpPayHOIo JOroBopa HeAehCTBU-
TEbHBIM; TPeOOBAHUSI O B3BICKAHUM AJMMEHTOB B TEYEHUE BCErO
CpoKa IEWCTBUS MpaBa Ha MX MOJy4eHHe U T. A. B omimmuue ot
KoBbC (ct. 49) B CK He ycTaHOBJIEH CPOK MCKOBOM JABHOCTU IS
MpeabsBiaeHUsT TpeOOBaHWI 00 ocrapvBaHWK OTLIOBCTBA WJIM MaTe-
puHCTBa (CT. 52).

McKoBasi 1aBHOCTh K CEMEWHBbIM OTHOILIEHUSIM TPUMEHSIeTCS
JIMIIb B CTPOrO OIIPEIEJICHHBIX CIydasiXx, a MMEHHO KOIJa CPOKU
JJI 3alIUThl HApYLICHHBIX CEMEWHBIX IpaB IIPEIyCMOTPEHBLI B Ca-
MoM CK. Takmx ciygaeB HECKOJIBKO.

Bo-mniepBbIX, TOAMYHBINA CPOK MCKOBOM JAaBHOCTU IIPEIYCMOT-
peH 1. 3 ct. 35 CK a1 TpeboBaHuUii cynpyra O MpU3HAHUU CAEIKU
HEJIECUCTBUTENIBHON, Ybe HOTAPUAIBLHO YIOCTOBEPEHHOE COIJlacue
Ha COBEpILIEHUE CACJKH 10 PACIOPSLKEHUIO HEABMKUMOCTBIO U CIEI-
K1, TpeOyolleii HOTapuaabHOTO YAOCTOBEpEeHUS W (MIM) PErUCT-
pauuu, APYTMM CYTNpPYroM He Obuto mojydyeHo. CpokK MCKOBOM AaB-
HOCTM WICUYMCIISIETCS CO JTHSI, KOrma CYIpYT Y3Hasl WIM TOJIKeH ObUT
y3HaTb O COBEPLICHUM TAKOM CIOECNIKU.

Bo-BTOpBIX, TpexJeTHUI CPOK MCKOBOM NTAaBHOCTH yCTAHOBJICH
m. 7 cr. 38 CK mist TpeboBaHMil pa3BeIeHHBIX CYIIPYIOB O pa3ieiie
o0l11Iero MMyIIecTBa. 3Jech TeUCHUE CpoKa MCKOBOHM JABHOCTM Ha-
YMHAETCSl CO AHS, KOLAa pa3BeNCHHBIM CYNpYTr y3HAI WIM JOJDKEH
ObUT y3HaTh O HApyIIEHWM ero IMpaB Ha oOIIee MMYIIECTBO APYTUM
cympyroM (. 2 ¢t. 9 CK, 1. 1 c1. 200 I'K).

B-TpeTbux, romMyHbIN CPOK MCKOBOI JABHOCTU YCTAHOBJIEH II. 4
cr. 169 CK (a oH oTchuiaeT B ceoto ouepenb K cr. 15 CK u cr. 181
I'K) nnst mpenbsiBieHUS OTHMM M3 CYIPYroB TPeOOBaHUS O MpPU-
3HAaHMM Opaka HeAeHCTBUTEIbHBIM, KOIIA APYTOM CYMpPYT CKPBLT OT
Hero Hajauyue BeHepuyeckKoit OosesHu uiu BUY-unpexkuuum npu
BCTYIUIEHUM B Opak. B Takux ciydasix cpoK MCKOBOI JaBHOCTU MC-
YUCIISIETCS CO IHSI, KOrJa CYIpPYT-MCTell y3Hal WM JOJDKEH ObLT
y3HaTh O COKPBITUM 0O0JIE3HU CYIIPYIOM-OTBETYHMKOM, T. €. 00 00-
CTOSITENIbCTBAX, MAIOIIMX OCHOBaHMS TpeOOBaTh TMpU3HAHUS Opaka
HenencTBUTeNbHBIM (11. 2 ¢T. 9 CK, . 1 ct. 200 I'K).

B . 2 ct. 9 CK 3akpemnieHO TIOJIOXEHHUE O TOM, UTO & cayuae
HeobX00UMOCMU NPUMEHEHUS. K CEeMEUHbIM OMHOUEHUIM HOPM,
YCMAHAGAUBAIOWUX UCKOBYI0 0ABHOCMb, CY0 00ANCEH PYKOBOOCMEO-
samoucs npasusamu cm. 198—200 u 202—205 I'K. I3 ux comepxka-
HUSI, B YaCTHOCTH, CJEAYeT, UYTO: CPOKM MCKOBOM MABHOCTU U TO-
PSAIOK MX UCUMCICHUS HE MOTYT ObITh U3MEHEHBI COIJIAIICHUEM CTO-
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poH (ct. 198 T'’K); TpeboBaHMe O 3alliyMTe HApPyIIEHHOIO ITpaBa MpU-
HUMAaeTCsl K paCCMOTPEHUIO CyIOM HE3aBHUCHUMO OT MCTEYEHMS CPO-
Ka WMCKOBOM HAaBHOCTHM, a WMCKOBas JaBHOCTb IIPUMEHSIETCS CYIOM
TOJILKO TIO 3asIBJICHUIO CTOPOHBI B CIIOpEe, CIOeJaHHOMY IO BBIHECE-
Hus cynoMm pemeHus (cr. 199 I'K); ncreyeHue cpoka MCKOBOM JaB-
HOCTU, O MPUMEHEHUU KOTOPOI 3asiBICHO CTOPOHOM B cIlOpe, SIB-
JISIETCSI OCHOBAHUEM IJIST BBIHECEHUs CYIOM pellleHusl 06 OTKa3e B
ncke (. 2 cr. 199 I'K); Teyenue cpoka MCKOBOI TaBHOCTU HaYWHa-
eTcsl cO JHsSI, KOorja JIMO Y3HaJlo WJIM JOJKHO ObUIO y3HaTh O
HapylIeHUM CBOEro MpaBa, €CJAM WHOE He TPelyCMOTPEHO 3aKO-
HoM (ct. 200 I'K).

I'paxxnaHckoe 3aKOHOMATENIBCTBO JOITYCKaeT MPUOCTAHOBJICHUE,
MepepblB U BOCCTAHOBJICHWE CPOKOB HMCKOBOW MTaBHOCTU TIpU HaJIU-
YUU IS 9TOTO0 HEOOXOMWMBIX OCHOBaHWii. [lpmocTaHOBIEHHWE CpoKa
HMICKOBOI TaBHOCTH O3HAyaeT, YTO B CPOK MCKOBOM MaBHOCTU He 3ac-
YUTBIBAETCS TOT IPOMEXYTOK BPEMEHU, B TeYEHUE KOTOPOTrO JIUIO
HE MOIVIO MPEeIbsBUTb MCKa B 3alllUTy CBOUX MpaB B CUIY OObEK-
TUBHBIX IIPUYMH (OCHOBaHMIT), yKa3aHHBIX B 3aKoHe. CortacHo cT. 202
I'K TeuyeHMEe cpoKa MCKOBOI JTaBHOCTH TTPUOCTAHABINBACTCH:

a) eclu TIPEIbSBICHUIO MCKa ITPETSITCTBOBAIO UpPE3BbIYANHOE
U HENpegOoTBpaTUMOE TPU AAHHBIX YCJIOBUSIX OOCTOSITENIbCTBO (HE-
npeoaoanuMasl cuia);

0) ecnu ucCTell WJIM OTBETUYMK HAaXOAUTCS B cocTaBe BoopyxkeH-
Hbix CuJj, TepeBeIeHHBIX Ha BOEHHOE IOJIOXEHMUE;

B) B CUJIy YCTAaHOBJICHHOW Ha OCHOBaHWM 3aKoHa llpaButesb-
ctBOM P® OTCpPOYKM WCITOTHEHHST 00SI3aTeIbCTB (MOpaTOpHs);

I) B CUJIy TIPMOCTAaHOBJIEHUS AeUCTBUS 3aKOHA WJIM WHOTO TIpa-
BOBOIO aKTa, PEryJupyollIero COOTBETCTBYIOIEE OTHOIIEHMUE.

IlpryeMm TeyeHUe CpoKa WMCKOBOM MAaBHOCTU ITPUOCTaHABIMBa-
eTcsl MpU YCJIOBUM, €CJIM MEPEUYUCICHHBIE BBIIIE OOCTOSITEIbCTBA
BO3HUKIIW WJIW TIPOJOJIKAIN CYIIECTBOBATh B MOCHEIHUE IIECTh ME-
cs1eB cpoka gaBHocTu. Co IHS MpeKpalleHus 00CTOsATeIbCTBA, MO-
CJIY>KWBIIIETO OCHOBAaHMEM NPUOCTAHOBJIEHMSI, TE€UEHUE CpOKa HC-
KOBOW JaBHOCTU mponosikaercsd. Ocraiouasics 4yacTb CpoOKa yIUJIM-
HsIeTCSl IO IIECTU MECSIIEeB.

OcHoBaHUEM IS TIepepbiBa TEUEHHUSI CPOKa MCKOBOM JaBHOCTU
MOXET OBIThb IPEIbsBICHUE B YCTAHOBJICHHOM IIOPSAKE MCKa WA
COBepllIeHUue OOSI3aHHBIM JIUIIOM JEUCTBUM, CBUAETEIHCTBYIOIIUX
o npuszHaHuM noira. [locne nmepepbiBa TeueHWe CpoOKa MCKOBOM aB-
HOCTM HauyuHaeTcsl 3aHOBO; BpeMs, MCTeKIllee A0 TMepepbiBa, He
3acuuTbiBaeTcss B HOBbINM cpok (cT. 203 I'K). Ecnm mck ocraBieH
CyooM 0€3 pacCMOTpPEHMs, TO HayaBLIeecs N0 MPEeIbsSBICHUS HUCKa
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TEYeHUE CpPoKa MCKOBOW NABHOCTM MPOAOJIKAETCS B OOLLEM IMOpPsII-
ke (ct. 204 TK).

Cratbst 205 TK npemaycMaTpvBaeT BOCCTAaHOBJIEHME CpOKa MC-
KOBOI JJaBHOCTU B MCKJIIOUMTEJbHBIX CIydasiX, KOraa Cyl MpU3HaeT
YBOXUTEJIbHON MPUYMHY IPOITyCKa CpOKa WCKOBOM JaBHOCTU MO
00CTOSITENIbCTBAM, CBSI3AaHHBIM C JIMYHOCTBIO MCTHA (Tsikenas Oo-
JIe3Hb, OECMIOMOIIIHOE COCTOSIHUE, HErPaMOTHOCTb Y T. 1.) ITpuunHbI
MPOITyCKa CPOKa WCKOBOW MABHOCTM MOTYT IPU3HABAThCSl YBaXKu-
TEJIbHBIMU, €CJIM OHM MMEJIU MECTO B IMOCJIENHME LIECTh MECSLEB
cpoka naBHoCT. [Ipy BOCCTaHOBJIEHUM CPOKA MCKOBOI JTABHOCTU CYI
CUMTAET HEOOXOAMMBIM 3allUTUTh HAPYIIEHHOE IPaBO, HECMOTPS
Ha MPOITyCK MCTLOM CpPOKa MCKOBOM NTaBHOCTHU.

[IpuBeneHHbIE MOJOXEHUS TPakKAAHCKOIO 3aKOHOJATEIbCTBA
00 MCKOBOI ITaBHOCTU MPUMEHSIIOTCS CYIOM U K TpeOOBaHUSIM, BbI-
TEKaIOIIMM M3 CeMelHbIX oTHolreHui, ecau CK ycTaHOBIEH CpoOK
3alllUThl HapYIIEHHOIO IIpaBa.

OT CpPOKOB MCKOBOM JaBHOCTA HEOOXOAMMO OTJIMYaTh IIpece-
KaTe/IbHbIe (IIPEKJII03UBHBIC) CPOKM, T. €. CPOKHU CYLIECTBOBAHMS BO'
BPEMEHM HEHApYIIEHHOT0 CYOBEKTMBHOIO CeMEMHOro IpaBa (Ha-
MpuMep, TpaBa POAUTENIC Ha BOCIUTAHUE NETEH M 3alIUTy HX
IpaB U MHTEPECOB [0 JOCTIDKCHUS VMU COBEPIICHHOJETUS; ITpaBa
HECOBEPILCHHOJICTHUX ACTE Ha MOJyYeHUE aJIMMEHTOB OT POIUTE-
neit u ap.). [puHIMIMATbHOE pa3Iudre MEXIy CPOKOM HMCKOBOIA
JMABHOCTH WM TIpeceKaTeJIbHBIM CPOKOM COCTOMT B TOM, YTO ITO MCTe-
YeHUU MpeceKaTeIbHOro cpoka mpemycmorpeHHoe CK mpaBo (Ha-
MpuMep, 3aKperuieHHoe B M. 2 cT. 89 mpaBo Ha B3bICKaHWE ajlu-
MEHTOB Ha CBOE cojepkKaHue OBbIBIIIEH XXEeHOH ¢ OBbIBIIEro Cyrpyra
B TEUYEHME TpeX JIET CO ITHS POXIACHMS OOIIEro pedOeHKa) yXe He
MOXET OBIThb peaiIn30BaHO HU IMPU KaKUX YCIOBUSX, TOrda Kak
CPOK MICKOBOI JaBHOCTA MOXET OBbITh IIPMOCTAHOBJICH, MPepBaH WIA
BOCCTaHOBJIEH B ycTaHoBlIeHHBIX ['K mopsinke u ciaydasx. [Ipeceka-
TEJIbHBIX CPOKOB, IPEIOCTABIISIIONINX YIIPABOMOYCHHOMY JIMITY CTPO-
ro OIpele/iecHHOe BpeMs IJIs peaju3alliy CBOCTO IpaBa, B CeMeii-
HOM 3aKOHOOATeIbCTBe HEMHOro. IloMuMoO yxke Ha3BaHHbBIX, K HUM
CllelyeT OTHeCTH npeaycMoTpeHHbIi 1. 2 ¢T. 107 CK TpexiieTHMi1 cpok
JUTSI B3BICKAHUST aJTMMEHTOB 3a TIPOLIUIOE BpEeMsl, T. €. BpeMsl, TIpe/le-
CTBYIOILIEE OOpAILIEHUIO B, CY/l C 3asiBJIEHHEM O B3bICKAHUU aJIMMEHTOB.
[IpyyemM aavMMEHTHI 3a IPOILIOE BpeMsl B Mpeaesax TPEXJIETHETO Cpo-
Ka, comtacHo 11. 2 cT. 107 CK, Moryr ObITb B3bICKAHBI, €CIN:

a) CyIOM YCTAaHOBJICHO, YTO IO OOpallleHHs B Cyl yIIPaBOMO-
YEeHHBIM JIMIIOM TPUHUMAIUCh MEPHI K TTOJYYeHUIO CPEICTB Ha CO-
nepKaHue;
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0) aJTMMEHTbI He ObLIY MOJIyYeHbl BCIAEACTBUE YKIOHEHUST 00sI-
3aHHOIO JIMIA OT WX YILIAThI.

B nutepatype 1mo ceMeiiHOMY MpaBy CpPOK B3bICKAHUS aju-
MEHTOB 3a MPOILICOIINI MEPUOI MHOLAA OTHOCIT K CPOKaM MCKO-
BOI JABHOCTM , YTO HE COIJIaCYeTCsl, MO HallleMy MHEHUIO, C I0pU-
JUYECKON CYIIHOCThIO M Ha3HAYEHUEM CpPOKa MCKOBOIl JaBHOCTH.
M. B. AHTOKOIBCKAsT BEPHO 3aMedaeT, UYTO JAaHHBIA CPOK SIBJISIETCS
TPECEKATE/IbHBIM, TMOCKOJIbKY B3BICKAHNE aTMMEHTOB 3a €ro mpe-
JieaMy HEBO3MOXKHO .

B cemeitHoM mpaBe Hapsmy CO CPOKAMM MCKOBOM JaBHOCTH U
CPOKAMM CYILIECTBOBAHUSI IIPaBa YCTAHOBJICHBI U JIPYTMe BUIbI CPO-
KOB, KOTOpPbI€ HEOAMHAKOBBI IO CBOEH IOPUINYECKOM CYIIHOCTH, CTE-
MeHU orpeAeaeHHOCTH U HeisiM. Cpely HUX BBIACSIOT CPOKU paspe-
LIMTEbHbIE (HallpuMep, CPOK 3aKJIIOYEHUST 1M pacTopxKeHMsl Opaka B
opraHe szarca — cT. 11, 19 CK), 3anpeTutenbHble (Hampumep, 3ampeT
JJIST My>Ka Ha BO30yXXIeHUe JAejia O PacTOpXeHWU Opaka B TeUeHUE
roga mocie poxaeHus pedeHka 6e3 cornacus XeHbl — cT. 17 CK) u
obs3bIBatole (HampuMep, O0sI3aHHOCTh Cyla B TPEXTHEBHBIA CPOK
CO JHSI BCTYIUIEHMSI PEllleHUsI B 3aKOHHYIO CUJTy HaIlpaBUTh pelLICHUE
0 TIpM3HAHWUM OpakKa HeJeHCTBUTEILHBIM WM O JIMIICHUM POAUTEITHC-
KUX IIpaB B opraH 3arca — ct. 27, 70 CK)’.

KoHTpoJibHBIE BONPOCHI

1. lavite ompeneneHue cemeiHoro npasa. Kakwe oTHoIIEHWMS
PEeryJIupyloTcs ceMeiHbIM TipaBoM? B uyeM ux ocobeHHocTH?

2. Ha3oBuTe OCHOBHBIC 3aJauyM CEMEHHOIO IIpaBa.

3. B uem coctout crniennduKka MeEToma PeTyJIupOBaHUS CEME-
HO-TIPAaBOBBIX OTHOIIEHUI?

4. JlaiiTe TIOHSITUE CEMbU B COLIMOJIOTMYECKOM M IOPUINYECKOM
cMmbiciie. Kakue (yHKIMU BBITIOJHSIET CeMbsl B 00ILIECTBE?

5. Yto BBl MOHMMAaETe MON MPUHIMIAMU CEMEWHOro mnpasa?
HazoBute ux M packpoiiTe comepzKaHue.

6. B xakux orpacisx 3akoHonarenbctBa PP, kpome cemeiiHO-
r0, 3aKperuieH TPUHIIMIT 3alllUThl CEMbU, MAaTEPUHCTBA, OTLIOBCTBA
U JETCTBAa TOCYIapCTBOM?

7. HazoBute ¢hopMbl TOoCyTIapCTBEHHOI MOAIepKKK ceMbu. Oxa-
PaKTEpU3yTEe B LEJIOM CYILIeCTBYIOIIYI0 B Poccuiickoit Pepepa-

! Cm.: Kommenrapuit k CemeitHomy komekcy Poccmiickoit @eneparuu / Tlon
o6 pen. I1. B. Kpawenunnuxosawn I1. U. Cedyeuna. C. 27.

2 Cm.: KommenTapuit k CemeitHoMy Komekcy Poccuiickoit ®@enepauyu / OTs.
pen. U. M. Kysueyosa. C. 285.

3Cwm.: Heuaeea A. M. Yxas. cou. C. 21—23.
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M1 CUCTEMY BBITIJIAThl TOCYJapPCTBEHHBIX TTOCOOMIA POAUTEISIM, UME-
IOIIMM HECOBEPIIEHHOJIETHUX AETEH.

8. KakoBbl 1iejib, OCHOBHbIE HAIpaBJe€HUsS W MPUHLIMUIIBI TOCY-
JlapCTBeHHOM ceMeliHol nmoautuku B Poccuiickoit denepannu?

9. Kakue opraHbl SIBASIIOTCS CyOBbEKTaMU TOCYAapCTBEHHOM
CeMEMHOI MOIUTUKU?

10. HaiiTe MoOHSATHE CeMEWHBIX TpaBOOTHOIIeHU. OxapakTe-
pU3YUTE UX CTPYKTYpPY.

11. Kakue BuUAbl CeMEWHBIX MPAaBOOTHOIICHUII Bbl MOXETE Ha-
3BaTh?

12. Kakue ropuanueckue ¢akThl BbI3bIBAIOT BO3HUKHOBEHMUE,
W3MEHEHHE WJIM MNpeKpallleHWe CEeMEWHBIX MPaBOOTHOIICHMIA?

13. Bce i cemeilHble OTHOIIEHUSI YyperyJiupoBaHbl HOPMamu
nmpaBa, T. €. SIBJSIOTCS MpaBooTHolleHUussMu? Kakue OTHOIIeHUs
MEXIy WiIeHaMM CeMbM HaxoIsTcsl BHe cdepbl BO3AEUCTBUS ce-
MEMHOro 3aKOHOoAaTebCcTBa?

14. Kto MoOXeT SIBASTbCS CYOBEKTOM CEMEWHBIX IPaBOOTHO-
mieHnuit? KakoBbl 0COGEHHOCTU CEMEWHBIX MPaBOOTHOIIEHUIA?

15. Yto Takoe poACTBO M CBOIMCTBO? B ueM 3akimiodaeTcst Mx
IopuaMUecKoe 3HadeHue?

16. Kakue TIpUMHIUIIBI OCYIIECTBICHUSI CEMEMHBIX TpaB U MC-
MOJTHEHUsI CeMeWHbIX obsizaHHOoCcTe chopmynupoBaHbl B CK?

17. HazoBuTte caHKuMU (Mepbl BO3JAEUCTBUS), MPUMEHSIEMbIE K
YYaCTHUKAM CEMEWHBIX MPaBOOTHOIICHUI 3a HECOOJIOICHNE CeMeli-
HO-TIPABOBBIX HOPM.

18. JomyckaloTcs Ju 3aKOHOM Kakue-aubo orpaHuyeHus IMpas
rpaxngaH B ceMeMHBIX oTHomeHusx? Eciam ma, To Ha KaKOM OCHO-
BaHUU U B KakKoul mepe?

19. KakoBa cucteMa ceMeiHOro Iipana?

20. PacckaxxuTe O pa3sBUTUM CEMEHHOIO 3aKOHOAATEIIHLCTBA B
Poccuiickoii denepanum.

21. IlepeuuciuTe UCTOYHUKMU CEMEHHOro Ipana.

22. B yeMm 3akiitoyaeTcss MPUHLIMIT HAXOXAEHUSI CEMEMHOro 3a-
KOHOJIaTeIbCTBA B COBMECTHOM BeneHuU Poccuiickoit Denepauu u
cyobekToB P®? KakoBbl MojJHOMOYUsI cyObekToB P®d mo perynu-
POBaHUIO CEMEMHBIX OTHOIICHUIA?

23. MoryT 11 NPpUMEHSITbCS HOPMbI CEMEWHOTO 3aKOHOJATeb-
crBa ObiBiIero Coro3a CCP u pa3bsiCHEHUs MO UX IPUMEHEHMIO,
coaepxalnuecs: B mocTtaHoBieHusix Ilnenyma BepxosHoro Cynma
CCCP? Ecom pa, TO Ha KaKOM OCHOBaHMM M B KaKOM 4acTu?

24. Kakue Bompochl ceMeiiHoro mnpaBa B cooTBercTBUM ¢ CK
OTHOCSITCSI K KoMmItereHIUM [IpaButenbcrBa PD?

25. PerynupyloTcsl U CEeMEWHBIM 3aKOHOAATEJIbCTBOM BOMPO-
Chbl, CBSI3aHHBbIE C TOCYIapCTBEHHOI perucrpaiueil akToB rpaxiaaHc-
Koro cocrosiHusi? B cBs3u ¢ yeMm, no Bamemy MHeHuio, B CK or-
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CYTCTBYET pasliesl O TOCyIapCTBEHHOW perucTpaiyd akToOB Ipax-
NAHCKOIO COCTOAHMA?

26. K KaKuM OTHOIIIEHUSIM MEXIY WIeHaAaMH CEMbU MOXKET TTpH-
MEeHATHLCA. TPaXIaHCKOE 3aKOHOAATeabCTBO? [IpM Kakux yCIOBUSIX
3TO OOITycKaeTcsi?

27. Tlepeuucnute nipeaxycMorpeHHble CK ocHoBaHUSI TIpuMeHe-
HUSl TPaXIaHCKOro 3aKOHOJATEJIbCTBA K CEMEWHBIM OTHOLIEHUSIM.

28. JlaliTe MOHsATHME aHaJlorMu 3akoHa. PackpoliTe OCHOBaHWUS
MPUMEHEHUSI K OTHOILIEHUSIM MEXIy YJeHaMU CeMbHd HOPM CeMEM-
HOro u (W) rpaxkHaHCKOTO IpaBa II0 aHAJIOTUM.

29. aiiTe TOHSITUE aHAJIOTWU TipaBa. B Kakux ciydasix mpaBa u
00513aHHOCTH YWJIEHOB CEMbM MOTYT OIPEAessiTbCsS MCXO[sl U3 aHaJo-
ruu TipaBa? Kakumuy npuHUMIIAaMU CliefyeT TPU 3TOM PYKOBOJCTBO-
BaTbCs?

30. KakoBbI OCHOBaHMS ITPUMEHEHUSI K CEMEMHBIM OTHOIIEHUSIM
HOPM MEXIYyHapOOHOTO IipaBa?

31. PackpoiiTe mpUHIUIT TPUOPUTETHOTO MPUMEHEHUS IIPaBUI
MeXIyHapoaHoro goroBopa P® k cemeitHbIM oTHoleHusiM. Ilepe-
YUCJIUTE OCHOBHBIE MEXIYHapOJHO-IIpaBOBble aKThl, C TpeboBa-
HUSIMM KOTOPBIX HEOOXOIMMO COOTHOCUTH CEMEMHOE 3aKOHOAATEeb-
ctBo P®D (11pu otBete comuiuTech Ha 1. 7 OCHOBHBIX HAaIlpaBJIEHUMA
rocyIapCTBEHHOM CEeMEMHOMN MOJUTUKU).

32. Kakum MexxayHapoaHbIM goroBopoM P® perynupyiorcs
ceMeliHble OTHOIIEHUSI C y4dacTueMm rpaxaaH rocymapcts CHI?

33. B uem 3akusitoyaeTcsl MPUHLIMIT CBOOOJHOTO pPAaCTIOPSKEHUS
rpaxkgaHaMu P® mpuHagaexallluMU UM CeMeMHbIMU MIpaBaMu?

34. PackpoiiTe nmoHsiTUe, 3HAaUYeHUEe U (POPMbI 3alIUTHI CeMeii-
HBIX TIpaB.

35. KaknMu opraHamMm OCYIIECTBJISICTCS 3allldTa CEeMEHHBIX
npaB? Ilepeuuncnure npexycmorpeHHble CK ocHOBaHUSI MPUHSITUS
CyIOM pelleHU B 00JacCTU CEMEUHBIX OTHOILICHUIA.

36. Kakumu crocobamMy OCYILECTBSIETCS 3allldTa CEMENHBIX
npan?

37. B kakux ciiyyasix Ha TpeboBaHUS, BbITEKaOIIMe U3 CeMeN-
HBIX OTHOIIIEHWI, PacIIpOCTPaHSIETCs UCKOBasi HJaBHOCTH?
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ITonsaTue Opaka. YcioBusi 1 mopsiioK
ero 3akimoueHus. HenmelicTBUTEIbHOCTh Opaka

$§ 1. Ilousamue 6paxa no cemetinomy npaesy. § 2. Ycaosus 3akaroue-
Hus oOpaxa. Ilpensmcmeus Kk 3akawuenuro opaxa. § 3. Meduuyun-
cKoe obcaedosanue auy, ecmynaruux 6 opax. § 4. Ilopsdok 3a-
Karouenus opaka. § 5. HedeiicmeumenvHocms bpaka.

§ 1. ITonarue 6paka nmo ceMeiiHOMY NPaBY

B nocnegHue aecatuietust 6pak 6 couuoa0eUHeCKOM CMbICAe
paccmatpuBaics B Poccur B OCHOBHOM Kak «COHO3 MEXAy JIMLAMU
MYXKCKOIO M JKEHCKOIO I10J1a, ITIOCPEICTBOM KOTOPOIO PETrYJIUpPY-
JOTCSl OTHOIIECHUS MEXAY TOJIAMU U OTIPEIEIISIETC TOJOXEHUE pe-
OeHKa B OOLIECTBE» , WIM KAaK «UCTOPMYECKU OOYCIIOBJIEHHAs, CaH-
KLIMOHUPOBAaHHAsI M peryarpyemasi oOIIeCTBOM (opMa OTHOIICHUI
MEXIY XCHIIWHOW W My>K‘IHHOI>;I, YCTaHaABJIMBAIOIIAsA WX OTHOIIIE-
HUS Ipyr K APYTy W K IeTsIM». B COBpeMEHHOI OTeYeCTBEHHOM
SHIIMKJIONEANYECKON JuTepaType Moa OpakoM, KakK MpaBujiIo, IO-
HUMAaeTCcsl CeMEMHBIN COI03 MYXUMHBI U XKEHIIUHBI (CyMpPY>KeCTBO),
MOPOXKTAOIIMI MX MpaBa 00513aHHOCTU IO OTHOIIEHUIO IPYr K
IPYry U K IETSIM .

Onnako B CK oTcyTcTByeT ompeaejieHMe Opaka KakK KOHKpPET-
HOTO OpUAMYECKOro ¢akTa M OJHOTO M3 IVIABHBIX MHCTUTYTOB CeE-
MEMHOro ImpaBa, YTO BIIOJJHE 3aKOHOMEPHO, ITOCKOJBKY OTpHIIa-
TEJbHBII MOAXOA K HOPMATHBHOMY 3aKpEIUICHUIO IIOHSATUS Opaka

1 Cwm., Hanp.: Bonbinas coBeTckas sHimkioneaus. 2-¢ usn. / I'm. pen. C. 4. Ba-
sunoe. M., 1951. T. 6. C. 41.

2 CM., Hanp.: Bonbiuas coserckasa sHuukionenus. 3-e usn. / Ilox pen. A. M. Ilpo-
xoposa. M., 1970. T. 3. C. 634; ®unocodcknii SHUMKIONEAUUECKUI CI0Baphb /
I'n. pen. JI. @. Havuues, I1. H. ®edocees, C. M. Kosanes, B. I. [larnos. M., 1983.
C. 60.

3 Cm., Hamp.: CinoBapb pycckoro si3bika / Ilox pen. A. II. Eszenvegoti. M., 1985.
T. 1.C. 111; bonbioit sHIMKIONEAMYecKuid cinoBaps / . pen. A. M. Ilpoxopos.
M., 1991. T. 1. C. 162; Bonblmoii sHUMKIONeAUYECKUii cioBapb / Ilom pen.
A. M. IIpoxoposa. M., 1997. C. 151.
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ObLT XapakTepeH Ha IIPOTSLKEHMU IJIMTEIbHOTO BPEMEHU U IJIS
paHee IEMCTBOBABIIEr0 CEMEMHOro 3akKoHoAaTeNlbcTBa Poccuu,
BKJIIOYAs TPM MPEAbIOyIIMX OpauyHO-CeMEWMHbIX KOaeKca Iociepe-
BomooHHoro nepuona (1918, 1926 u 1969 rr.). Kak nomyepkusa-
€TCSl B COBPEMEHHOW IOpUIMYECKOW JUTepaType, OTCYTCTBME 3a-
KOHOJATENbHO YCTAHOBJICHHOIO ONpeAe/ieHUs Opaka CBSI3aHO C TEM,
YTO Opak SABISETCS CAOXKHBIM KOMIUIEKCHBIM COLIMAIbHBIM SIBICHU-
€M, HaxOOSAIIMMCSI ITOJ BO3IECTBMEM HE TOJILKO IPaBOBBIX, HO M
9TUYECKUX, MOPAJbHBIX HOPM, a TaKXKe SKOHOMMUYECKUX 3aKOHOB,
YTO CTAaBUJIO OBl ITOJ, COMHEHUE IOJHOTY OIpeeacHUsI Opaka TOIbKO
C TIPaBOBBLIX IMO3ULIMI, TeM 0oJjice UTO <«IyXOBHbIE U (pU3UUECKUE
BJIEMEHThI Opaka, Oe3yCJIOBHO, HE MOTYT PEryjauMpoBaTbCs Ipa-
BoM»'. [TogoOHAas MO3MLIMS HE HOBA M B LIEJIOM COIJIACYETCS C TEO-
peTUYeCKMMHU BBIBOAAMM M3BECTHBIX MpaBoBeJoB A. M. bensiko-
Boii, H. B. OpnoBoii, B. A. PsceHlieBa u Ap. 0 TOM, UTO «IOpUIAYEC-
Koe ompezaefaeHue Opaka HenM30exXHO ObLI0 Obl HEMOJIHBIM, TaK Kak
HE MOIIIO OBl OXBATHUTh CYIIECTBEHHbIE MPU3HAKY Opaka, jexa-
1IYe 3a IpenejamMu IpaBa» .

B 1opunnyeckoil uTepaTtype BbICKA3bIBaJUCh Pa3IMYHbIE TOY-
KM 3peHMs] O IOHITUX Opaka, ero CyIIHOCTM W Mpu3Hakax. B aroi
CBSI3U TIPEACTABISCTCS 1ieJeCOO0pa3HbIM AaTh OO30pPHBIA CpaBHU-
TEJbHBIA aHaJM3 pa3IdYHBIX TOYEK 3pPEHUSI Ha IIOHSATHE Opaka,
CYILIECTBOBABIIMX B POCCUMCKOM CEMEMHOM IIPaBE B IIPOIIUIOM CTO-
netun. Ilpexne Bcero oOpalaeT Ha ceds BHUMaHUWE TOT (PakT,
yro manHoe I'. @. IllepiieHeBuYeM eiie B Hadaie XX B. onpedeie-
HuUe bpaka ¢ rpudu4eckoll mouKy 3peHuss Kak colo3a MY>XKUUHbBI U
JKeHIIUHBI C LIEJIbI0 COXUTEIbCTBA, OCHOBAHHOIO Ha B3aMIMHOM CO-
IJIAIIEHUY W 3aKJII0YEHHOIO B YCTAHOBJEHHOM (hopMe, B LIEJIOM CO-
JepXKajao COBOKYIMHOCTb OCHOBHBIX YCJIOBWIA, MPU HAJIWYUU KOTO-
PbIX <«COXWTENbCTBO JIMI PA3HOrO Iojia MPUOOpETaeT 3aKOHHBIN
XapakTep, T. €. BJIe4eT 3a Cco0Oi Bce MOCJIENCTBMSI 3aKOHHOIO Opa-
Ka»'. He ciyyaitHo npemioxeHHoe I'. ®. IllepiueHeBUYEM MOHSTUE
Opaka BO MHOIOM SIBUJIOCH OMNPEE/ISIONIMM W JUIST TTOCJISIYIOIIEro
000CHOBaHMSI TOUYEK 3pEHUs] Ha OpakK MMEHHO KakK Ha T0OPOBOJIbHbIN
COH3 MYXXUYMHBI M XEHIUMHBI (B pa3/MYHBIX BapuallUsX), XOTS U
MOABEPrajioCh KPUTUKE B COBETCKOM CEMEMHOM IIpaBe «3a IPETEH-
3M1 Ha YHU(PUIIMPOBAHHYIO MPUTOTHOCTH JJIsI BCEX BPEMEH M Hapo-

1 Cm.: Makcumosuy JI. ®uktuBHbIi Opak // 3akoH. 1997. Ne 11. C. 73; Aumo-
Koavckas M. B. Yxa3. cou. C. 110.

2 Cwm., namp.: Coserckoe cemeitnoe mpaso / Ilom pex. B. A. Pacenuesa. M.,
1982. C. 64.

3 IHepwenesuu I. @. Yxas. cou. C. 408.
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JIOB» U OTCYTCTBME CHEeUM(UUYECKUX IPU3HAKOB OpayHOIo Com03a
OIpeIe/IEeHHOI MCTOpUYEcKoii (opmaiuu .

Kak 13BeCTHO, B COBETCKOIl IOpUAMYECKOM HAYKE IPOCIIECKU-
Bajlach yCTOWYMBas TEHAEHLMS OOOCHOBAaTh Opak KakK MPUHLIMITM-
aJlbHO HOBYIO (OpMYy CEMEHHOro coo3a MYXUYMHBI U KEHILMHBI
COLMAIMCTUYECKOTO O00IlIecTBa, OTIMYHYI0 OT ¢opMm Opaka, IpU-
MEHSBIIMXCS B 3apyOexXHBIX cTpaHaX. IlpemnmpuHumanuch M I0-
MBITKY 3aKPETUTh TMOHSATHE Opaka B CEMEMHOM 3aKOHOAATEIbCTBE
PCOCP, kotopnie, OOHAKO, HE IPUHECIU ITOJOXMUTEJIBHOIO pe-
3ynbpTata’. B COBpEMEHHBIX MCCIENOBAHMAX OTMEYAETCS, YTO Of-
HMM U3 OCHOBHBIX IPM3HAKOB Opaka B MOCIEPEBOIOLIMOHHOI Poc-
CUY MpuU3HaBajach NpeXJae BCEro B3aMMHas CKJIOHHOCTb (JIIO-
0OBb) CymIpyroB, B CBS3M C YeM B MOHOrpadusx TOro mnepuona
mon OpakoM IIOHMMAJIOCh <«OTHOIIIEHME COBMECTHOIO COXKUTEIIb-
CTBa, OCHOBAaHHOE Ha Hayajax JoO0BM, APYXObI, COTpyIHUYE-
CTBa» WM <«CBOOOJHOE COXMTEIbCTBO IBYX Jull». Kpome TOro,
HUCXOASl M3 OCOOCHHOCTEWM aHaIU3UpPyeMOM WCTOPUYECKOM 3IOXU
00s13aTeJIbHBIM 3JIEMEHTOM Opaka SIBISIIOCh TaKXKe Hajaudue o00-
ILETO XO3SMCTBA CO B3aMMHOM MaTepUAbHOU NOMIECPXKKON CyII-
DYTOB U COBMECTHOE BOCHMTaHUE JAeTeii’, 4yTo (PaKTUUECKU ObLIO
3akperuieHo B Konekce 3akoHOB o Gpake, cembe U omeke 1926 r.’
KaKk OTpaxXXeHHMe CYIISCTBOBAaBIIEro B TOT IIEpMOA B3IJsgAa Ha
CEMBIO KaK Ha CBOEOOpasHOE «TPydOBOE OOBEAMHEHUE» MY>KUMHBI
M XEHIIVUHBI .

B mocnenmyiomiem moHsiTue Opaka B HAyKe COBETCKOTO CEMEii-
HOIO TIpaBa IMpeTepreBajio ¢ pa3BUTUEM OOIIEeCTBA OMpeAeeHHbIE
U3MEHEHUS, C COXPaHEHUEM, OTHAKO, MOHMMAaHWS €r0 IJIABHOM CyIIl-
HOCTM B BUIE COI0O3a MYXYMHBI U XKEHIIMHBI B LIEJSIX CO3JaHMS Ce-
MbU. HeoOXomuMo OTMETUTH, YTO Ha pe3yabTaTax HCCAeI0BaHUIA
10 JJaHHOMY BOMPOCY HE MOIJIa HE OTPa3UThCsl CYLIECTBOBABILIAs B
TOT Mepuof OOIIECTBEHHO-TIoIMTUYecKas obctaHoBKa. [loatomy moc-
TaTOYHO YacTO MPUMEHSICS TEPMUH <«COLIMAIMCTUYECKUI Opak»,
opManbHO MOAYEPKUBAIOLIUI €ro SIKOObl MPUHUMIIUAIBHOE OTJIM-
yue oT Opaka <«OypxkyazHoro». OTHOBPEMEHHO KOHCTaTHMpPOBAJICS

! Cwm., nanp.: Mameees I. K. CoBerckoe cemeitHoe mpaBo. M., 1985. C. 43.

2 CM.: IToaanckuir I1. JI. OtedecTBEHHOE OPAayHO-CEMEWHOE 3aKOHOAATENLCTBO:
or K3AI'Ca 1918 roma mo Hamux aHeit // 2KypHan poccuiickoro mpasa. 1997.
Ne 10. C. 127.

3Tam xe. C. 128—129.

4 CY PCOCP. 1926. Ne 82.

° Clg., H'gnp.: bBpandenbypeckuti 4. H. bpak 1 ero mpaBoBbIe ITOCIEACTBUSI. M.,
1926. C. 6.



§ 1. IloHaTue Gpaka Mo ceMeliHOMY MpaBy 83

(hakT, uTO B 3aKOHOZATEAbCTBE 3apyOexKHBIX CTpaH Opak, Kak
MpaBWIO, pacCMaTpUBAeTCs HE B BUAE CBOOOOHOIO M PaBHOIPAB-
HOTO C€OI03a MYXXUMHBI M XEHIIMHBI, a KaK I'paxkJaHCKO-IIPaBOBas
caenka'. TloaToMy, Hampumep, MOABEPrajJoch KPUTUKE IaHHOE
dpany3ckuM TpaBoBenoM ZKiommo ne 1a MopaHapepoM oIpese-
JleHMe Opaka KakK TpaXXJaHCKOIO IOTOBOpa, KOTOPBIA COCAMHSIET
MY>XYMHY U XKEHILMHY [IJIs COBMECTHOM XM3HM M B3aMHOIO OKa-
3aHMS MONIEPXKKM M TIOMOLLM IO PYKOBOACTBOM Myxa’. ITpu aToM
B OOJIBIIMHCTBE HAyYHBIX padOT HEM3MEHHO MOAYEPKMBAIOCH, UYTO
Opak He MOXET ObITh CIEJKOM WM JOTOBOPOM, a SBJSIETCS IOPUAM-
yecKu O(OPMIICHHBIM CBOOOOHBIM U JTOOPOBOJBHBIM COIO30M MYK-
YMHBI Y XEHILIWHbBI, HAMPaBJICHHBIM Ha CO3MaHUE ceMbM, MTOPOXKIa-
IOIMM B3aMHBbIE 11paBa M OOS3aHHOCTH .

B ropumuueckoil nureparype IIMTENbHOE BpeMsi TakKXKe BbI-
cKa3bIBajach TOYKA 3pEHMs O TOM, YTO Opak KakK COI03 MY>KUMHBI
Y XEHIIVHBI, HAllpaBJICHHbINM HA CO3JAaHUE CEMbU, B IIPUHLIUIIE JOJI-
KE€H UMETb MOXU3HEHHbI xapaktep'. [1o106Has O3ULIUS OCHOBbI-
Bajach Ha €CTECTBEHHOM ITPEIIOJOXEHUM, YTO OIHOM M3 OCHOB-
HbIX LEeJel ceMbu IOJLKHO SIBJISITHCS POXIECHUE M BOCIUTAaHUE
neteir’. TIpudeM Takoii MOIXOM K ONpeNeIeHUIO Leseil 3aKII0YeHNs
Opaka 1 CO3IaHus MYXXYMHOI 1 XEHIIMHOI CEMbU ObLT XapaKTepeH
HE TOJIbKO JJISI COBETCKOrO CEMEMHOTro MpaBa, HO M HaxOIWJ OTpa-
JKeHUE B 3aKOHOMATEIbCTBE HEKOTOPBIX 3apyOeXHBIX CTpaH, CO-
JIepKallleM HOPMbl O 3aKJIIOYeHUMM Opaka «Ha BCIO XXKU3Hb», XOTS
M3-3a 3HAUYMUTEJIHLHOM pPACIpOCTPAHEHHOCTU Pa3BOAOB HOCUI CKO-
pee MOpalbHO-3TUYECKMil, YeM MMIepaTUBHbIN XapakTtep'. ITpak-
TUYECKasl YSI3BUMOCTb Te3uca O Opake KaK IOXM3HEHHOM COI03e
(life-long marriage) craja O4eBUOHON U B CBSI3U C PACIPOCTPAHEH-
HOCTBIO B IIOC/IEIHUE JECITUIETUS B HEKOTOPBIX CTpaHax Opaka B

! Cm., Hamp.: Bonbas coBerckas sHiuukioneaus. 3-¢ usn. T. 3. C. 635.

2 Cm., Hanp.: Mamesees I. K. Yka3. cou. C. 43.

3 Cwm., Hanp.: beasxkoea A. M. BoIpochl COBETCKOTO CEMEWHOIO IpaBa B CyAeo-
Hoil mpaktuke. M., 1989. C. 8; KOpumndeckuii SHIMKIONEINIECKU CloBaph /
Ilom pen. A. 4. Cyxapesa. M., 1984. C. 28. C HEKOTOpbIMU HE3HAYUTEITbHBIMU
OTVIMYMSIMM TIONOOHOE TIOHSITHE TIpUBOAMIIOCH B padoTtax B. M. bomko, I'. K. Mar-
BeeBa, A. M. HeuaeBoii, B. A. Pacenuesa, B. A. Tapxosa, B. H. IllaxmaroBa u
JIPYTUX aBTOPOB.

4 Cwm., nanp.: beaaxoea A. M., Bopoxceiikun E. M. CoBeTcKoe ceMeiiHOe MpaBo.
M., 1974. C. 87; Heuaesa A. M. bpax, cembs, 3akoH. M., 1984. C. 6.

5 Cwm., nanp.: Mameees I. K. Yka3. cou. C. 44—45.

6 Cwm., Hanp., § 1353 I'paxnanckoro ynoxenus I'epmanuu (I'paxmaHckoe, TOp-
rOBOE M CeMEWHOe MpaBO KalWTaJIUMCTUYeCKUX rocygapcts / Ilom pen.
B. K. IIyyuncxoeo, M. H. Kyaaeuna. M., 1986. C. 158).
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(dopme Opaka-ToBapuulecTsa (partnership)'. OqHAKO MPUHLIUI T10-
>KM3HEHHOCTH Opaka M BO BpeMeHa «pa3BuToro counamizma» B CCCP
HOCWJI CKOpe€e >KeJaeMbiii, 4yeM (PaKTUYECKUil' xapaKTep, a HbIHE
HE MOXET IpPU3HABAThCs 00s13aTeIbHBIM MPU3HAKOM Opaka MCXOMs
u3 conepxanusi CK. HekoppeKTHBIM SIBJISIOCH Ob1 U MpEAjIaracMoe
paHee HEKOTOPHIMM aBTOpaMM BKJIIOUEHHUE B OmpeacieHue Opaka B
Ka4yecTBe HEOOXOIMMOro IMpU3HaKa LEeJU B BUAE POXIECHUS U BOC-
MUTaHUs AeTeil’, 4To MPU3HAETCS B COBPEMEHHOUN IOPUANYECKOMN
JauTeparype’.

Takum o0Opa3oM, MO OUYEBMIHBIM IPUYMHAM, HE BCE MpU3Ha-
BaBIIMECS B COBETCKOM CEMEIHOM IMpaBe MpU3HAKMU Opaka Kak CIie-
nuduyeckoin GopMbl Opaka «COLMAIUCTUYECKON dopMauun»
MOTYT IPU3HABATbCSI TAKOBBIMU U B COBPEMEHHOM CEMEWHOM MpaBe
Poccuu, ornuuaromieMcst MHOroodpasueM B3IJIs1I0B Ha Opak. besyc-
JIOBHO, TTOIO0HASI CUTYalMS SIBJISIETCSI OTPaKEHUEM He TOJIBKO CYILIEe-
CTBEHHOIO CMEILEHMSI aKLEHTOB B HAyYHBIX MCCIACHOBAHUIX IO
CeMeHOMY mpaBy B CTOpPOHY 0OoJjiee CBOOOTHOTO OOCYXXIEeHUS
JUCKYCCUOHHBIX BOIIPOCOB, HO M 3HAUMTEJIBHOTO YCUJICHUS IIO-
roBopHbix Hayaia B CK, BK/IIOYasi COBEPIICHCTBOBAHUE IIPABOBO-
0 MHCTUTYTa OpayHOro OOroBopa, IepBOHAYAJIbHO BBEICHHOIO B
Poccuiickoit @epepanym cr. 256 'K (yacte mepBast) ¢ 1 saHBaps
1995 r. Ha oT0li MoYBe BO3HMKAIOT COBEPILIEHHO HOBBIE, HETPaIU-
LIMOHHBIC U1 OTEYECTBEHHOM IOpUANYECKON HAyKU B3JISIABLI HA Opak,
NPUHIUIIMAIBHO OTJAMYAIOLIMeCs] OT paHee CYILEeCTBOBABILIUX B Ce-
MEIHOM TIpaBe Touek 3peHus. Hampumep, M. B. AHTOKONBCKAS,
1OCJIeIoBaTeIbHO KCCieAysl IpaBOBble TEOpUMM Opaka Kak IOroBO-
pa, KaKk TaMHCTBAa M KaK MHCTUTyTa OcOOOro poda (sui generis),
MPUXOIUT K BHIBOAY, UTO «COIVIAllleHMEe O 3aKjiioveHue Opaka IIo
CBOEI MPaBOBOK MPUPOAE HE OTIMYAETCS OT TPAXKAAHCKOTO JIOro-
Bopa. B Toit yacTu, B Kakoi OHO peryaupyercs NpaBoM U MOPOXK-
JaeT IpaBOBLIC MOCIEACTBUSI, OHO SIBJISIETCS JOroBopoM». Ilpu atom
Opak BO BHEIMpPaBOBOil cepe MOXKET pacleHMBAThCS BCTYHAIOLIM-
MM B OpaK «KakK KJISITBa Iiepel] OOroM WM KaK MOpajbHOE 00s13a-
TEJIbCTBO WM KaK YMCTO MMYIIECTBEHHasl caesika». OmHako cama
ke M. B. AHTOKOJbCKass OTMEYaeT, YTO OOJIBIIMHCTBO YYEHBIX-
npaBoBefoB B Poccuiickoit Peaepaniy He MPU3HAIOT COIVIAllIEHUE
0 3aK/IIoYeHMH Opaka TpaXKIaHCKUM JOTOBOPOM, TakK Kak Oymylue

1 Cm., Hamp.: Xazoea O. A. Bpak u pa3Bon B Oyp:Kya3HOM CeMeMHOM IIpaBe.
CpaBHUTeIbHO-TIPaBOBOM aHanu3. M., 1988. C. 5.

2Cwm., nanp.: beaakoea A. M., Bopoaceurxun E. M. Ykas3. cou. C. 87; Mameees I. K.
Vkas. cou. C. 45.

3 Cm., Hanp.: Kawanuna T. B., KawanunA. B. Yxa3. cou. C. 405.
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CYNIpYTM HE MOIYT OTPENENSTh IUII ce0s COlepXKaHWue OpauHoro
MPABOOTHOIIEHUSI B CUJTy TOIO, YTO MX IpaBa U OOSI3aHHOCTU yCTa-
HOBJIEHBI MMIIEPATUBHBIMA HOPMAaMHU 3aKOHA, YTO HEXapaKTEPHO
IS TOTOBOPHBIX MpPaBOOTHOIIEHW. KpoMe Toro, 11e/b 3aKI0YeHUs
Opaka — He TOJbKO BO3HMKHOBEHWE OpavyHOTO TMPABOOTHOIIEHWS,
HO U CO3[IaHME COl03a, OCHOBAHHOIO Ha JIIOOBU, YBaXXEHUM, B3au-
MOTIOMOLLY, B3aUMHOM TIOANEpKKE U T. IL.'

C npyroii CTOpOHbI, B TEOPUU COBPEMEHHOIO OTEYECTBEHHOTO
CEMEIHOro TpaBa B OCHOBHOM ITPOIOJIKAIOT MpeodaaaaTh B3IJISIIbI
Ha OpaK Kak CBOOONHBIN, JOOPOBOJIHBIA W PABHOMPABHBINA COMO3
MY>KUMHBI U XKEHILMHBI,- OCHOBaHHbIM Ha YYBCTBaX B3aMMHOM JI100-
BU U YBaXXEHWS, 3aKIIIOYAEMbIN B OpraHax 3alucy aKTOB TPaKIaH-
CKOTO COCTOSIHUSI JUJISI CO3[aHUSl CEMbU M TTOPOXIAIOLINWIA B3anM-
HbIE TIpaBa ¥ 00s3aHHOCTH cynpyros . [TonoGHOe onpeaeneHue pu-
BOAMTCS B HAYYHOU JIUTEepaType Mo ceMelHOMY TpaBy ¢ HEKOTOPbIMU
koppektuBamu. Tak, O. A. Xa3oBa NMOHMMAET IOJ OpakoM «MOHO-
raMHbIi TOOPOBOJIbHBIN M PaBHOIMPABHBINA COIO3 MYXXUMHBI U XKEH-
IIAHBI, 3aKITIOYEHHBIN C COONMOACHUEM YCTAHOBJIIEHHOTO 3aKOHOM
Mopsiika M TIOPOXKAAIOIIMI MeXIy CYNpyraMM B3aMMHBbIE JIMYHbBIE
Y MMYyLIECTBEHHbIE TIpaBa U 00s3aHHOCTH» . IIpUMepHO Takoe Xe
MOHsTHE Gpaka MPUBOAMUTCA U ApyrUMU aBTopamu'. A. M. Heuaesa,
TakXe JaBasi TPAIUIIMOHHOE MOHSITHE Opaka KaK COo3a MYXKYWHBI
M KEHIIWHBI, BJIEKYILIEro 3a coOOli MpaBOBbIE IMOCJIEACTBUS, BMeC-
T€ C TEM PaClEHWBAET €ro Kak (hOpMy OTHOIIEHWI MEXIy JIMIaMu
pa3sHOro Mojia M KaK CBOEOOpPa3HbI CHMBOJ IS BCTYNAIOLIMX B
Opak W Ui TOCYyAapCTBa .

B T0 Xe BpeMs, Kak crnpaBemmuBo ykaspiBaeT E. C. I'etmaH, B
IOpUINYECKON JINTEPAType HET E€IWHCTBA MHEHWI OTHOCUTENTbHO
NpaBoBOil MPUPOIBl Opaka Kak coraiieHus cymnpyros’. Ilpu atom
OTHW aBTOPBI PACCMATPUBAIOT OpaK KakK BOJIEBOM IIeJIEHATTPaBIEH-
HBII aKT, COBEPILIEHHBIN C 1IEIbI0 TOPOIWTD IPAaBOBbIE MOCIECACTBYSI,
W B 3TOM TPOSBISIETCS CXOACTBO Opaka C TPaXKTAHCKOM CHENTKOMI

L CMm.: Aumorxonsckas M. B. Yka3. cou. C. 109—114.

2 CMm.: Bosbiuoii ropuanueckuii ciosaphb / Ion pen. A. 5. Cyxapeea, B. JI. 3opoku-
Ha, B. E. Kpymckux. M., 1997. C. 57; IOpunuueckas sHumkioneaus / Iox pen.
M. IO. Tuxomuposa. M., 1997. C. 53.

3 Cm.: Kommenrapuit k CemeitnoMy konekcy Poccuiickoit ®@enepauyuu / OTs.
pen. U. M. Kysueyosa. M., 1996. C. 33.

4 Cwm.: Zlodonoe B. H., Pymanuyes O. I. DHLUMKIONEINYECKUI IOPUIAIECKUIA CIIO-
Bapb. M., 1996. C. 31; Kawanuna T. B., Kawanun A. B. Yxa3. cou. C. 405.

> Cm.: Heuaesa A. M. CemeitHoe npaBo: Kypc nekuuii. M., 1998. C. 95.

6 Cm., Hamp.: KommeHrapuit k CemeitHomy komekcy Poccuiickoit Deneparnu /
Ion obw. pen. /1. B. Kpawenunnukosa v I1. H. Cedyeuna. M., 1997. C. 29.
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(310 nmosutus O. C. Uodde)', npyrue xe — Kak OObIMHBIA Ipax-
JIaHckuit gorosop. Lenasio BeTyruieHus B 0pak, Hampumep, O. C. Mod-
(e ompenensn XKejaHue JIMIL TOJIYYUTh TOCyAapCTBEHHOE MpU3HA-
HME CO3[IaHHOIO CO03a, OCHOBAa KOTOPOIO — B3aMMHas J00OBb U
yBaXeHNe — He BXOAUT B €ro Iopuanyeckoe comaepxaHue. Kak
TOJIBKO 3Ta OCHOBa OyJeT MoJopBaHa, Opak MOXKET IMpPeKpaTUThCS
B JIl0OOOE BpeMsl, UYTO HEBO3MOXHO B TPaXKAaHCKO-IPABOBBIX CHEJI-
kax. [loaToMy couuanbHOE copepxKaHue, LEIU U IIPaBOBLIE 0CO-
OeHHOCTM Opaka MCKIIIOYaloT ero OLIEHKY KaK OIHOM M3 Pa3HOBUI-
HOCTEl IPaXIaHCKO-MPABOBBIX CHEIOK .

MHoroobpa3Hble TOUKM 3peHHUSI Ha MPaBOBYIO MPUPOAY Opaka
CYIIIECTBYIOT HE TOJBKO B OTEYECTBEHHOM CEeMEHHOM IIpaBe, HO U B
CeMEeITHOM ITpaBe 3apyOekHbIX rocymapcTtB. B wactHoctu, E. A. Ba-
CUJIBEB BBIICJISIET U3 UYMCIa CYIISCTBYIOIIMX 3a pybGesxoM TpU OC-
HOBHBIX KOHLIENTYyaJIbHbIX TOYKM 3peHMSI Ha Opak: Opak-I0roBop
(Haubosee pacrpocTpaHeHHas KOHLeMNUus), Opak-craryc, Opak-
MMapTHEPCTBO .

XapakTepHO, 4TO, KakK U B Poccum, KOHCTUTYIIMOHHOE 3aKO-
HOOATEILCTBO OOJILIIMHCTBA 3apyOeXKHBIX CTpAaH YCTAaHABIMBAET HE-
00XOIMMOCTb TOCYHAPCTBEHHOM 3alIUThl Opaka KaK OCHOBBI CEMbH.
Hanpumep, Koncruryumeii Mpnanany 3akperjieHO, 4To «Trocyaap-
CTBO OepeT Ha ceds1 00s13aTeIbCTBO C OCOOOM TILIATEIBLHOCTBIO OX-
paHATb MHCTUTYT Opaka, Ha KOTOPOM OCHOBAaHAa CeMbs, U 3allll-
IIATh €ro OT Hamagok». A B HEKOTOPbIX TOCYAApCTBaX MOCYUTAIU
HEOOXOOMMBIM JaTh HOPMATHMBHOE OIpeaesieHue Opaka, mpuyeMm
MMEHHO B KOHCTUTYyIMHU. Tak, cr. 46 KoHcturyumm Pecry6iamku
bonrapuu 1991 r. mpoBo3mialiaeT, 4To «Opak IIpeacTaBisieT coOoi
JI0OPOBOJIbHBII COK3 MYXUMHBI U KEHILUHbI» .

Takum 00pa3oM, BbIIECKa3aHHOE [e€JaeT BO3MOXHBIM J1aTh
ciedylollee IIOHATHE Opaka: Opak — 2mo GadcHeluui opudu-
yeckuil (pakm, bvl3vl6ArOUUI B03HUKHOBEHUE Cemelino-npasosuLy
ceés3eil u npedcmasasrouwuil coooil c60000HbLIL U J0OPOBOAbHDLIL

1 CMm.: Hogge O. C. Cosetckoe rpaxmaHckoe npaso. JI., 1965. T. 3. C. 187—188.
2 Tam xe.

3 Cm.: I'paxkgaHcKoe ¥ TOPrOBOE IMPaBO KAIUTATMCTUYECKMX TOCYIapCTB: Ydel-
nuk / lon pen. E. A. Bacuavesa. M., 1993. T'n. 25. C. 515—531.

¢ Cwm. cr. 41 (3. 1) Koncruryuuu HUpnanaum // Koncruryuuu rocynapcts Es-
poneiickoro Coroza / Ilom pen. JI. A. Oxynwvrosa. M., 1997. C. 351.

2 Cwm., Harp., cr. 46 Koncruryuun Pecnyonuku Bonrapun (KoHCTUTYLMU ToCy-
mapctB LlenTpanbHoit m Bocrounoit EBpombl / OtB. pen. H. Bapaamosa. M.,
1997. C. 66); cm. takxke cT. 36 Koncturyuuu I'pysuu (HoBble KOHCTUTYLIMU
ctpad CHI' u crpan bantun. Bein. 2 / Tlonm pea. H. A. Muxanesoii. M., 1997.
C. 184).
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COI03 MYJCHUHbL U JICEHWUHbL, 3aKAIOHAeMblil 8 YCMAHOBAEHHOM
nopsadke c¢ cobaodeHuem mpebO8aHUll 3AKOHA, HANPABGACHHbILU HA
coszdanue cembu. B KaxkmoM ciiygae Opak sABIsSeTCSI KOHKPETHBIM
MIPaBOOTHOIIICHUEM, ITOPOXIAIOIIUM Y. CYIIPYTOB OIpeaeIcHHbIE
CyOBEKTUBHBIC TIpaBa W OOSI3aHHOCTH JIMYHOTO W MUMYIIECTBEHHO-
ro XapakTepa.

§ 2. YciaoBusa 3akjJH0YeHHUs Opaka.
IIpendaTcTBHA K 3aKJIOYEHHIO OpakKa

2.1. YciaoBus 3akimoveHus Opaka. [IpaBo My>XXYUHBI U XKEH-
IMMHBI 0€3 BCSIKMX OTpAaHUYEHUI MO MpPU3HAKY pachl, HallMOHAIb-
HOCTW WJIM PEJIUTMU BCTYMaTh B Opak U OCHOBBIBaTb CEMbIO B COOT-
BETCTBUU C BHYTPEHHMM 3aKOHOAATEJIbCTBOM, PEryJUPYIOIIUM OCY-
LIECTBJIEHNE 3TOTO MpaBa, SIBJISIETCS OOIIETPU3HAHHBIM MMPUHIIUTIOM.
OCHOBHBIE MEXIYHApOJHO-TIpaBOBbIE NOKYMEHTHl B 00JIacTH TIpaB
yeJioBeka, BKIouyas BceoOuywo nekjapaluio MmpaB uyeidoBeka OT
10 nexabpst 1948 r., MexayHapodHBI# MaKT 00 3KOHOMUYECKUX,
COLIMAJIbHBIX U KYJBTYPHBIX IMpaBax oT 16 mexabps 1966 r. u Mex-
OYHAPOIHBIN MaKT O TpakAaHCKUX U MOJUTHUYECKUX MpaBax oT 16 me-
Kabps 1966 T., MpU3HAIOT MpaBo 3a MyX4YMHAMM U KEHIIMHAMU,
JOCTUTIIMMM OpayHOTrO BO3pacTa, Ha BCTyIJIeHUWE B Opak M IMpaBo
Ha OCHOBaHUE CEMbM IIPU YCIOBUU CBOOOJHOTO M TIOJHOTO COTJia-
cusl BCTyMaloliux B Opak.

HanHble TpeOoBaHus 3akperjeHsl U B c¢r. 12 CK, ycraHaB-
JIMBAIOILEl ycJIOBUS 3akKiloyeHUs Opaka B Poccuiickoit ®enepa-
uuu. JYcaoeus 3akaoueHus Opaka — 3mMo 00CmMoAmMeNsbcmea, He-
00xo0umvle 0451  20CYOApCMBEHHOU  pecucmpauuu  3aKJAH4eHUs
6paka u Oas npusnanus Opaka JdelicmeumMenvHbiM, M. e. UMer-
Wum npasosyr cusy. YCIOBUSIMHU 3aKJIIOUeHUs Opaka SBJSIOTCH:

a) B3aMMHO€ NOOpPOBOJIbHOE corjiacie MYXYMHbBI U KEHIIWUHBI,
BCTyMNamwIux B Opak;

0) mocTHXeHue MMU OpayHOro BoO3pacra.

N3 texcra cr. 12 CK cunenyet, uyro 6pak B Poccuiickoit dene-
paluuu MoXeT OBbITh 3aKJIIOYEH TOJbKO MEXIY MYXUYMHOW U XKeH-
IIMHOW, a MOHOCEKCyaJibHble Opaku, KOTOpble 3aKOHOIATEJIbHO

1 Cum. cT. 16 BeeoOieit neknapanuu mpas ueoBeka or 10 gekadpst 1948 r. ([eii-
cTByIomee MexayHaponHoe mpaBo / Coct. fO. M. Konocos, 3. C. Kpusuuxosa.
M., 1997. T. 2. C. 8); cr. 10 MexXmyHapogHOTO MakTa 00 SKOHOMUYECKHX, COLM-
AIlbHBIX M KYJBTYPHBIX TIpaBax oT 16 mekabps 1966 r. (Tam xe. C. 14); ct. 23
MeXmyHapomHOTO MakTa O TPakTaHCKMX M TOMUTHYECKUX IpaBaX OT 16 me-
Kabps 1966 1. (Tam xe. C. 29).
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paspelieHbl B HEKOTOPBIX 3allaJHOEBPONENCKUX CTpaHax (Hampu-
Mmep, B Mcnanauu, benbrun, Iseuuu, Januu, Hunepaanmax)', B
Poccun, Kak U mpexiae, He OOITyCKalOTCS.

Bzaumnoe 0o6poeoavroe coenacue myxucuuHvl U HCEHULUHDBL,
ecmynaruwux 6 Opax, TOJDKHO ObITb BBICKa3aHO MMM CBOOOTHO U
He3aBucumo. Mx obGorogHast Boisl Ha 3aKiIiodeHHE Opaka HOoJDKHA
ObITb BbIpaxkeHa JIMYHO, T. €. MUCXOAUTh HEMOCPEACTBEHHO OT JIUII,
couetatoiuxcsi 6pakom. CobmoneHre JaHHOro TpeboBaHWSI Hema-
JIOBaXXHO, TOCKOJbKY HA€T BO3MOXHOCTb JOJDKHOCTHBIM JIMIIAM
opraHa 3arca yO0enuThCsl B JTOOPOBOJBHOCTH KEJTaHWUSI MY>XUYMHBI U
>KEHIIUHBI BCTYMUTh B Opak. B cBsI3W ¢ TeM, YTO BOJISI HA BCTYILIE-
HMe B Opak J0JkKHa ObITh BbIpaxkeHa JUYHO, HE JOMYCKaeTcsl 3aK-
JoueHre Opaka yepe3 MpeACTaBUTENST MO JOBEPEHHOCTU JMOO 3a-
ouHo. [IpeacTaBUTENBCTBO MCKIIIOYEHO 3aKOHOM Jaxe B TeX CIIy-
yasix, Korja JMIo, ToJaBllee 3asiBJeHUE C 3aKI0YeHUuU Opaka, B
CHIIy YBaXXKUTEJIbHBIX NMpUUMH (OONE3HU €ro caMoro WM OJM3KMX
POICTBEHHUKOB, OTb€3la B KOMAaHIUMPOBKY) HE MOXET SIBUThCS B
opraH 3arca ISl TOCYIapCTBEHHON perucrpaliy 3akjialodeHMsT Opa-
Ka B Ha3HaYeHHbIN AeHb. B Takoii cuTyalmu Juiia, BCTyMalollie B
Opak, MOIYT JIMIIIb TTPOCUTh PYKOBOIWTENSI OpraHa 3arca o Cokpa-
IIEHUW WM YBEJWYEHUU YCTAHOBJIEHHOTO CpOKa TrOCYIapCTBEHHOM
pEeTUCTpallMU 3aKJTIOUYeHUs Opaka. B COBpeMEHHOU IOpUIMYECKON
JIUTepaType B3aMHOE coIJlace Ha BCTyIUIeHWe B OpakK paccmar-
pMBaeTCsl KaK «COMIacOBaHHOE BCTPEUHOE BOJEU3bsIBICHUE Oymy-
IIMX CYIPYroB, HalpaBJieHHOE Ha BO3HMKHOBEHME OpayHOro IMpa-
BOOTHOILIEHUs»', WM KaK <«CBOOOJHOE, OCO3HAHHOE BOJIEU3bsIBIIE-
HHME 3aKJIOYUThb COI03 C KOHKPETHBIM YE€JIO0BEKOM, HaMepeHHue
co37aTh C HUM CEMblO, TPHUOOPECTH TpaBa M O00SI3aHHOCTU CYMpY-
TOB»’, 4TO B LIEJIOM COIJIACyeTcs C TPaAMLMOHHBIM B3DISIIOM Ha
JAHHOE YCJIOBME BCTYIUIEHUSI B Opak, KakK CBUIECTEJbCTBO Opauy-
IOLIMXCA 00 OOOIOIHON TOTOBHOCTH CO31aTh CEMBIO .

BosteusbsaBieHne CTOPOH Ha BCTYIUIEHUE B OpaK JOJDKHO OBITH
OCO3HAHHBIM, M OHM JOJIKHBI OTHAaBaTh OTYET B CBOMX JIEHCTBUSIX.
I'. ®. llepmeneBny mogyepkuBai: «B ocHoBaHMM Opaka JIEKHT
COIJIALICHUE MEXAY COYETAOIIMMUCI — Opak HE MOXET ObITh
3aKOHHO COBEpPIIEH 0€3 B3aMMHOIO0 W HENPUHYXICHHOIO CoIja-

1 Cm.:-Maxcumenxo FE. Cynpyroit MoxeT ctath Kaxabiii // KomMepcants. 1999.
16 oxr.

2 Cm.: Aumokoasckas M. B. Ykas. cou. C. 118.

3 Cm.: Kommenrapuii k CemeitHomy komekcy Poccuiickoit @enepauuu / Ilox
oot pea. I1. B. Kpawenunnuxosa v I1. U. Cedyeuna. C. 36.

4 Cwm.: Heuaesa A. M. Bpak, cembst, 3akoH. M., 1984. C. 6.
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cus covertaronuxcs aui. Kak u Bcakuii JoroBop, Opaxk mpenaroia-
raeT cBobomy BoJIM M COo3HaHUs. I1oaToMy Opak, COBEpIICHHbIN MO
MPUHYXXIECHUIO WIA TI0 0oOMaHy, OyneT HEAEWCTBUTENEH, IO OT-
CYTCTBUIO CYILIECTBEHHOIO 3JeMeHTa» . HeManoBaxxHo, 4To cBOGOII-
HOe BCTYIUIEHHE B OpaK CBUACTEIbCTBYET HE TOJBKO O B3aMMHOI
M OCO3HAHHOM I'OTOBHOCTM K CO3IaHUIO CEMBHU JIMII, BCTYIAIOIINX B
Opak, HO M O3HayaeT OTCYTCTBUE MPUHYXACHUS B ¢opme (pusm-
YEeCKOro WM MCUXMYECKOTro HACWJIMSI Ha MX BOJIIO CO CTOPOHBI KOTO
Obl TO HU ObLIO (YIpO3bl, U30MEHMSI, UCTSA3aHUS WIM UHBIE CIIOCO-
Obl Bo3aelcTBUS Ha TICMXUKY). ITomoObHoe MpUHYXASHUE MOXKET
WCXOAUTh KaK OT OJHOIO0 M3 BCTyMaloluMX B Opak, TaK M OT HX
poauTesnei, poACTBEHHUKOB, 3HAKOMbBIX WM WHbIX JIML. OmHaKO
OpU 3TOM CJIeAyeT OTAUYaTh MPUHYXKIEHUE OT POAUTEILCKUX CO-
BETOB M PEKOMEHJAIMIA MO TOBOAY 1IEJIECOO0PAa3HOCTH MPENCTOS-
mero Opaka.

[ToxuilieHre >XEeHIIUHBI B LEAIX MPUHYXIEHUSI €€ K BCTYM-
JIEHWIO B Opak Tpu OMNpeeeHHbIX YCIOBUSIX MOXET TOBJIEYb YIo-
JIOBHYIO OTBETCTBEHHOCTh IO cT. 126 VK, mpeaycmarpuBalolieit
HakKa3zaHW€ B BUIE JMILEHUS CBOOOIbI OT YEThIPEX OO BOCHMM JIET,
a eciau 3TO JesHUE COBEPIIEHO TPYMION JUIl, — OT MSITH [0
JIECSITU JIET.

BzaumMHoe 100poBOILHOE CoIvlacKe MY:KUMHBI 1 >KEHIIMHbI Ha
BCTYIICHME B OpaK BBIPAxKaeTCs B UX COBMECTHOM ITMCBMEHHOM
3asIBJICHUU O 3aKJII0YeHNM Opaka B opraH 3arca. Ecim KTo-To 13 Hux
He MMeeT BO3MOXKHOCTU SIBUTbCSl B OpraH 3arca JiJisl mojayu CoBMe-
CTHOIO 3asiBJIEHUS, TO BOJI€U3bSIBICHME Ha 3aKIloueHue Opaka
MOXeT ObITb 0(DOPMJICHO coIsIacHO CT. 26 DenepanbHOro 3aKOHaA OT
15 Hos16pst 1997 1. Ne 143-3 «O6 aKTaX IpakIaHCKOTO COCTOSTHUS»
OTHEJIbHBIMU TTMCbMEHHBIMU 3asiBieHusIMU. [loamnuck 3asBaeHUs
JIMlIa, HE MMEIOLIET0 BO3MOXHOCTHU SIBUThCSI B OpraH 3arca, JOJIXK-
Ha OBITb HOTapHuaJbHO yaocToBepeHa. Cornacue Ha BCTYIUICHUE B
Opak BbIpaXKaeTcs TaKXKe M ycTHO JIMIIAMU, BCTyMalollMMU B Opak,
HEMNOoCPeICTBEHHO MPU T'OCYIapCTBEHHOW PEerMcTpaluu 3aKI0YeHUsT
Opaka B opraHe 3arca M IIOATBEPXKIAETCS WX ITOAMNMCSIMU.

Jpyrum o0s13aTesIbHBIM YCJIOBMEM 3aKJIlo4eHUs Opaka 3aKoH
onpeaeisieT docmuxiceHue AUYaAmMu, CMynaruumy 6 bpak, opau-
Hoeo eo3pacma. B ct. 13 CK O6pauyHblii BO3pacT yCTaHABIMBAETCS B
BOCEMHA/ILIAaTh JIET U COBMAAaeT C BO3pAaCTOM HACTYIUIEHUS Tpax-
JIAHCKOM JEeeCITOCOOHOCTU TpaKJIaHWHA B TTOJHOM O0beMe, KaK 3TO

'Mepwenesunul’. ®. Vkasz. cod. C. 408.
2C3 PO. 1997. N 47. CT. 5340; 2001. M 44. Cr. 4149; 2001. I 44. Cr. 4149;
2002. N 18. CT. 1724.

4 CewmeitHoe nipaBo Poccun
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npexycmorpeHo cr. 21 IT'K. B sr1oif cBSI3M Takke BakKHO MMETHb B
BUIy, YTO JIMILIO, HE JOCTUTIIEe Bo3pacTa BOCEMHAILATU JIET, CUM-
TaeTCsl HECOBEPIIEHHOJIETHUM PeOSHKOM CO BCEMM BBITEKAIOIIVMU
otcrona nociaencrsusiMu (1. 1 cr. 54 CK). BpauHblii Bo3pacT orpe-
JIIeJIeH 3aKOHOM B KayeCcTBe MMHHMMAJIbHO HEOOXOAMMOIO [IJISI
BCTYIUIEHUSI B Opak M, KaK OTMeuYaeTcsl B JUTepaType MO ce-
MeHHOMY IIpaBy, CBUACTEJIbCTBYET O COOTBETCTBYIOIIEH CTelle-
HU 3PEJIOCTHU JIMII, BCTYIAIOIIUX B Opak (CoLMaJbHOM, (pu3nyec-
KOI M TICUXMYECKOH)', O HAJIMUMM Y HUX 3PEJIOif BOJM U CO3Ha-
HUS 1 00yCJIOBJIEH MOTHBAaMU HE TOJBKO IOPUINYECKOTO IMOpsiaKa,
HO U COOOpaXeHMSMHU COLMAIBbHON TMrueHbl. YTo Xe KacaeTcs
TpeneabLHOro Bo3pacTa JIsl BCTYIUIEHMSI B Opak, a TakXke pa3Hu-
LIkl B BO3pacTe Jivll, BCTynaromux B 0pak, To onu CK He ycTtaHOB-
JieHbl. OOLIMM MPaBUJIOM SIBJISIETCS TO, YTO JIMILIO, KeJIalollee BCTY-
nuTh B Opak, AOJDKHO NOCTUTHYTH YCTAHOBJIEHHOIO 3aKOHOM BO3-
pactTa Ha MOMEHT TOCYJApCTBEHHOM perucTpaluy 3aKII0UYeHUS
Opaka, a He Ha JIeHb IT0JaYM B OpraH 3arca 3asiBJICHUSI O BCTYyILIe-
HUU B Opax.

B . 2 cr. 13 CK nipenycMoTpeHa BO3MOKHOCTb CHIDKEHMST Opay-
HOTO BO3pacTa JiMliaM, JOCTUTIIMM Bo3pacTta IuectHanuaTu jeT. Co-
IJIACHO YKa3aHHOM CTaThe IIpU HAJIUYMM YBaXXUTEJbHBIX MPUYUH
OpraHbl MECTHOIO CaMOYIMpaBJeHUSI MO MECTY XUTEJbCTBA JIUII,
JKeJIalolUX BCTYNMTb B Opak, BOpaBe MO IIPOChOe JAHHBIX JIMII
pa3pelInTh BCTYNUTh B OpakK JuIaM, JOCTUIIIMM BO3pacTa IIEeCT-
Hanauatv jeT. TakuMm o0pa3oM, CHUXEHHWE OpayHOro Bo3pacTa 10
LIECTHALIATH JIET OTHECEHO 3aKOHOM K KOMIIETEHILIMM OpPraHoOB Me-
CTHOTO CaMOYMpPaBJICHUSI MO MECTY XWUTEIbCTBA JIMII, XKEIAIOIIUX
BCTYNUTh B Opak. g 3Toro TpeOyeTcs Haaudne YBaXKUTEIbHBIX
MPUYMH, KOTOpPbIE 3aKOHOM HE PAaCKPBIBAIOTCS, HO Ha MpaKTUKE
yallle BCEro TaKOW MPUYMHON SIBIIsIETCSI O€peMEHHOCTh HECOBEP-
LIIEHHOJIETHE! WIM poXIeHue e pedeHka. K HMM Takxke MoOryr
OTHOCUTBCA M HEKOTOpBIE APYruMe OOCTOSTENbCTBA (MPEACTOSIIUIA
MPU3bIB Ha BOECHHYIO CIY>KOY WM YObITUE B JJIUTEIbHYIO KOMaH-
IUPOBKY XeHMXa, (haKTUUYECKU CJIOXUBIIMECS OpayHble OTHOILIEe-
HMS C JIMLIOM, HE JOCTUTIIMM OpayHOro BO3pacra, W T. IL.).

PelieHne o CHICDKEHUMM OpadyHOIO BO3pacTa BBIHOCHUTCS Opra-
HOM MECTHOTO CaMOYIMpPaBJIEHUSI MO MECTY XUTEIbCTBA JIUIL, Xe-
Jnarmommx BCTYMUTh B Opak. [IpuyemM B pellieHuu 10KHO ObITh yKasa-

1 Cwm.: Heuaesa A. M. Bpak, cembs, 3akoH. C. 8; CoBeTcKoe ceMeliiHOe MpaBo /
Ilon pen. B. A. Pacenuesa. C. 71; Aumokoavckas M. B. Yka3s. cou. C. 119.
2 CMm.: Mameees I. K. Yxas3. cou. C. 67.
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HO, KOMY M Ha CKOJIBKO JIeT (MeCSIIIeB) CHIDKEH OpayHBIi BO3pacT
B CBSI3M C HaMepeHHWEeM BCTYIIUTh B OpaK ¢ KOHKPETHBIM JIUIIOM.
B cr. 13 CK umeercs mpssMoe ykKazaHUE Ha TO, YTO pEIICHHE O
CHIDKEHUU OpavHOro BO3pacTa MOXKET OBITh INPUHSITO TOJBKO IO
MpOChkOe caMuX JIMI, BCTyMalolIUX B Opak, Torga Kak paHee B
3aKOHe MomoOHbBIX TpeboBaHMit He nMmenoch (cT. 15 KobC). Orcro-
Ja CJeayeT, YTO 3asiBJIEeHHEe B OpPraH MECTHOTO CaMOYITpaBJICHUS
C MpochOOii O CHUXKEHMU OpavyHOro BO3pacTa JOJLKHO OBITh IMOja-
HOo umu camumu. Coryacus poauTesieil HECOBEpPIICHHOJETHUX Ha
Opak He TpeOyeTcs.

DenepanbHbIiM 3akoHOAaTeabeTBOM (1. 2 cr. 13 CK) mpeny-
CMOTpeHa BO3MOXKHOCTb CHIIKEHHUsI OpauyHOro Bo3pacTa He Oolee
yeM Ha jJBa roma. B To e Bpems cyobektam P® mpemocraBicHO
MpaBO B COOTBETCTBYIOIIEM 3aKOHE YCTaHABIMBATh IMOPSIOK U yC-
JIOBYSI, TIPY HaJIMYMM KOTOPBIX BCTYIUICHWE B Opak B BUIE MCKITIO-
YEHUSI C YIETOM OCOOBIX OOCTOSITEJIHCTB MOXKET OBITh pa3pelieHO
JIO0 JTOCTVKEHUS BO3pacTa IIeCTHAIATH JIET (T. €. pedb UICT O pa3-
pelIeHNN CHIDKEHMSI OpadyHOro Bo3pacTa Oojiee yeM Ha JIBa Troja).
JlaHHast HOpMa SIBJISIETCSl HOBEJIJIOM CEMEMHOro 3aKOHOJATEeIbCTBA,
HampaBJieHa Ha BO3pacTaHWE POJIM B YpEryJMpPOBAHUU CEMEMHBIX
OTHOILIEHWI 3aKOHoAaTeNbCcTBa CcyobeKToB P®. COOTBETCTBEHHO
TaKkue CIelaIbHbIe 3aKOHBI O TIOPSIIKE M YCIOBUSIX BCTYIUICHUS
B Opax JIMlI, He TOCTUTIIMX BO3pacTa IIeCTHAIATHU JIET, ObLIU TIPH-
Hatel B benroponckoii, Bomoronckoit, Bramnmupckoii, Kamyskckoii,
Mockosckoii, Mypmanckoit, Hikeroponckoii, Hosroponckoii, Op-
JoBckoi, PocToBckoii, Psizanckoit, Camapckoii, TamboBckoit, TBep-
CKOM M IPyrux OOJIaCTSX.

Oco0ble 00cTOsITEIbCTBA (YBaXKUTEbHBIE TIPUYKMHBL), JAIOLIUE
OCHOBaHMSI Ha BCTYILIEHWE B Opak J0 TOCTHXKEHUSI BO3pacTa IecT-
HaJaTU JIET, 4Yallle BCero 3akKIi4varoTcsi B OEpeMEHHOCTU HeCo-
BEpLIECHHOJIETHEN MM POXIEHUH eto pedeHka. K HUM Takke MOryT
OTHOCUTBCSI U JIpYTMe OOCTOSITEbCTBA: OTCYTCTBUE OOOMX POIUTE-
Jiel y BCTyMalllux B Opak, HEMOCPeJACTBeHHas yrpo3a XKU3HU Ofl-
HOMY M3 BCTyMalollMX B Opak OO0 WHbIE Ype3BblUailHble 0OCTOSI-
teawcTBa. Hanpumep, ct. 3 3akoHa Bonoroackoii obnactu ot 14 aB-
rycta 1996 r. Ne 95-O3 «O cHmXeHUM OpayHOro Bo3pacrta» (B pel.
3akoHa Bomoroackoit o6mactu or 21 Hosiops 2000 r. Ne 600-03)
TaKUM OOCTOSITEIbCTBOM TPU3HAH TPEACTOSIIIUI MPU3BIB XKEeHMXa
Ha BOGHHYIO CJIyXOy'.

1 Cm.: Kpacusiit Cesep. 1996. 27 asr.; 2000. 19 nex.
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Kax mpaBwiio, pellleHHMe O CHIDKEHMM OpadyHOro Bo3pacra (Ho
YeThIPHAAUATA WIM [0 MATHAALATUA JIET) MPUHUMAETCSI COOTBET-
CTBYIOLIMMU KOMIIETEHTHBIMM OpraHaMM (IJIaBoii 00JIacTHOM (Tropom-
CKOM, pallOHHOI1) aAMUHUCTPALIMA WX YIIOJHOMOYEHHBIMU UMU J0JI-
>KHOCTHBIMU JIMLIAMU) TI0 3asIBJICHUSIM HECOBEPIICHHOJICTHUX JIMII,
JKEJIAIOIIUX BCTYIIUTh B OpakK, U UX POOUTEICH IIpU 00s3aTeIbHOM
NpeACTaBACHUM JTOKYMEHTOB, ITOATBEPKIAIOIIMX HAJIUYME OCOOBIX
OOCTOSITEIBCTB [UIS1 3aKJIIOYEHUsS] Opaka'. 3aKOHOIATeIbCTBOM He-
KOTOpBLIX cyObekToB P®M B KadyecTBe MOIMOJIHUTEILHON TrapaHTUM
cobmonenus tpedbosannii CK mpu BCTyIieHNMM B Opak JIMII, HE JIO-
CTUTIIMX BO3pacTa IlleCTHAALaTH JEeT, YCTAHOBIeHA HEOOXOIUMOCTb
MOJy4eHUs] 3aKJIIOUEHMsI OpraHa OIEKM U IIONEeYUTEIbCTBA 00 OT-
CYTCTBUU TPEMSATCTBUII K BCTYIUIEHUIO B Opak .

locymapcTBeHHas1 perucTpalysl 3aKjilodeHMsl Opaka JIMI, KO-
TOPBIM CHIDKEH OpavyHbI BO3PACT, OCYLICCTBIISICTCS Ha OOIIMX OC-
HOBaHMSIX. BcTymeHue B Opak rpaxkmaHMHA OO HOCTIDKEHUS WM
BO3pacTa BOCEMHAIIATH JIET BJIEUYET IJISI HETO MPUOOpETeHNE Ipax-
JAHCKOI IeeCrIOCOOHOCTH B ITOJTHOM OOBEME CO THSI TOCYIapCTBEH-
HO perucTpalny 3aKiIoueHus Opaka. [IpuyeM meecriocoOHOCTh Co-
XpaHsIeTCs B TOJTHOM OObeMe M B CJIydae pacTOpXKeHUs Opaka o
OOCTUKEHMST coBepieHHoneTuss. OmHako Tpy NpU3HAHUU Opaka
HEIENCTBUTEIbHBIM CYI MOXET IPHUHSTH pelleHue o0 yTpaTe He-

1 Cwm., Hamp., cr. 3 3akoHa MockoBckoii obmactu ot 15 mast 1996 r. Ne 9/90
«O TopsIKe M YCIIOBMSIX BCTYIUIEHUST B O6paK Ha TeppUTOopur MOCKOBCKOM 00J1a-
CTU JIWII, HE JOCTUTIIMX BO3pacTa IECTHAIIaTh JeT» (C M3M., BHECEHHBIMU 3a-
KoHaMu MockoBckoii o61actut ot 9 anpenst 1997 r. Ne 20/97 u ot 21 mapra 2001 T.
No 43/2001-03) (Bemomocti MockoBckoii obmactHoi dymbr. 1996. Ne 7; 1997.
Ne 9; 2001. Ne 5); cr. 4 3akona OpnoBckoii obactu ot 21 anpenst 1997 r. Ne 33-
03 «O mopsiiKe W YCJIOBMSIX BCTYIUIEHUsI B Gpak JIMII, He OOCTHMIIIMX BO3pacTa
mectHanuatu jer» (OpnoBckas npaaa. 1997. 13 mas); cr. 2, 5 3akona Poctosc-
Kot obyactu ot 12 mas 1996 r. No 18-3C «O06 ycI0BHSIX U MOPSIIKE PETUCTPALIUN
Opaka HeCOBepIIIEHHOJEeTHUX rpaxnaH B PocToBckoii obmactu» (B pen. 3akoHa
Poctosckoit o6mactu ot 30 utonsa 1998 1. Ne 8-3C) (Hame Bpemst. 1996. Ne 98—
99; 1998. No 148); ct. 3 3akoHa Psg3aHckoii obmactu or 14 gHBaps 1997 T.
«O TIopsiKe W YCJIOBUSX pa3pellleHUs BCTYIJICHUSI B OpakK JMIIaM, He TOCTHT-
MM Bo3pacTa mectHanuaty et (ITprokckast razeta. 1997. 8 siHB.).

2Cwm. cr. 2 3akoHa Kanyxckoii o6mactu ot 6 mionst 1997 r. Ne 10-O3 «O mopsinke
M YCIOBMSIX BCTYIUICHHMSI B Opak Ha TeppuTopum Kamyxkckoii o0jacTu Juil, He
IOCTUTIIMX Bo3pacTa IecTHaanaTtu jer» (Bectb. 1997. 11 mions); cr. 2 3akoHa
Hogroponckoit obmactu ot 31 wmionsg 1996 . Ne 65-03 «O perynupoBaHUM
HEKOTOPBIX BOIIPOCOB CeMEWHbIX oTHoleHuir B HoBroponckoit obaactu» (B pen.
3akona Hosroponckoit oonactu or 10 mas 2001 . Ne 199-03) (HoBroponckue
BenomocTH. 1996. 9 asr.; 2001. 16 mas); cr. 2 3akoHa MypMaHCKOi 001acTH OT
18 Hos16pst 1996 r. Ne 42-01-3MO «O0 yCIOBUSIX U TTOPSIIKE BCTYILICHUS B Gpak
JIMLI, He AOCTUTLIMX BO3pacTa ILIecTHaauaTu Jjer» (MypMaHCKuii BeCTHHUK. 1996.
6 11ex.).
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COBEPILIEHHOJIETHUM CYITPYTOM TOJTHOM JIEeCIIOCOOHOCTH ¢ MOMEHTa,
onpenesnsiemoro cynoM (1. 2 cr. 21 T'K).

IIpenycmotpenHbie cr. 12 CK ycnoBusi 3akiioueHus Opaka
BBITEKAIOT M3 CYIIHOCTM ¥ Ha3HaueHus Opaka. Mx coOmoneHue
HeoOXomuMO [Jisl TOro, 4TOObI Opak MpUOOpesa MNpPaBOBYIO CHUITY.
B npotuBHOM cityyae Opak MOXKET ObITb MPU3HAH HENECUCTBUTEIIb-
HbIM, TaK Kak IIOf YCJIOBUSIMU 3aKJIIOYeHMs Opaka B Hayke ce-
MEMHOro mpaBa MPU3HAIOTCS OOCTOSTENbCTBA, HEOOXOAMMBIE ISt
TOTO, ‘{T06LI Opak ObLT 3aperMCTpUpOBaH M MPU3HAH JEUCTBU-
TebHBIM'. PaccMOTpeHHbIE YCIOBUS 3aKJIIOYeHMs] Opaka Ha3blBa-
10T elle MaTepUaNbHBIMU YCIOBUAMM, YTOOBI TIOTYEPKHYTh MX
OT/JIMYME OT YCJIOBI/II/I CBSI3aHHBIX C (bopMOI/I U TIPOLIEAYpOI 3aK-
moueHusi 6paka’. CoOMoneHne 3TUX YCJIOBUIA HEOOXOIMMO B JIIO-
O6om ciryyae. MIx nepeueHb SBISIETCS MCUYEPITBIBAIOIIMM 1 HE BKJTIO-
YyaeT WHBIX YCJIOBUI (Hampumep, IIOJydeHHMe coIjlachsl Ha Opak
ponuTeNeil WiIM HayaJbCTBa [IJIs JIMIA, COCTOSIIIETO Ha CIyxO0e,
KakK 3TO TpelycMaTpuBaIoCh JOPEBOTIOIMOHHBIM CEMEHHbIM 3a-
KOHOJATEILCTBOM) .

B3animHoe 100GpOBOJIBHOE comacke MYXXYMHBI M XKEHIIWHBI,
BCTyMaIIMX B Opak, a TakxXe MOCTHXKEHHWE OpauyHOro Bo3pacTa
MpeaycMaTpUBAIOTCS B KadyecTBE 00s13aTe/IbHBIX YCJIOBUI 3aKIIIO-
yeHus Opaka M 3aKOHOAATEJbCTBOM OOJBIIMHCTBA 3apyOekKHBIX
crpaH. Hampumep, cr. 146 I'paxmaHckoro kojgekca PpaHIuu Tiia-
cut: «Her Opaka, ecnu HeT cornacusi». bpaunbliii Bo3pacT Bo @paH-
LMK PA3TUYEH JUT MyXI1H (BocemMHanaTh JIET) U XEeHIIWUH (MsIT-
Haauate jer)’. B Mcnanum oTcyTCTBME COIVIacHsl CTOPOH Ha 6pak
BJIEYET €ro HeNeHCTBUTENbHOCTh. ECiM Xe cornacue Ha BCTyILIe-
HMEe B Opak COJAEPXKUT KaKue-aubo YCIIOBHSI, TO 9TU YCJIOBUS pac-
CMaTpMBaIOTCA Kak HecylecTsylomye . IIpy 3ToM, Kak MpaBuio,
cyuTaercs, 4To (hopMajabHO BbIpaXKEHHOE COorlache CTOPOH Ha 3aK-
JoyeHre Opaka JOKHO COOTBETCTBOBaTh MX (DaKTUYECKOMY XKe-
JaHuio (Bojie) Ha BCTyILUIeHME B Opak. YTo Xe KacaeTcss OpavyHOro
BO3pacTa, TO B CEMEWHOM IIpaBe 3apyOekKHBbIX CTpaH paziuyaeTcs
BO3pacT IpaXkIaHCKOTO COBEPIIEHHOJETUSI (IOCTHXKEHUE KOTOPOro
ABTOMATUYECKU CBUIETEIbCTBYET O BOBMOXHOCTH BCTYIUTh B OpaK)

1 Cwm.: Aumoronbckas M. B. Yka3s. cou. C. 116.

2 Cm.: Kommenrapuii Kk CemeiinoMy kozekcy Poccuiickoit ®@enepauuu / OTB.
pen. 4. M. Kysneyosa. M., 1996. C. 42.

3Cwm.: Hlepwenesuy I. D. Yxas. cou. C. 415—416.

4 Cm.: I'paxkmaHcKoe, TOProBoe M CEMEWHOE TPaBO KaIMTATUCTHYECKHUX TOCY-
napcts / Ion pen. B. K. Ilyuunckoeo, M. H. Kyaaeuna. M., 1986. C. 23—24.

> Cwm. c1. 45 I'paxxmanckoro koxekca Mcmanuum (I'paxmaHckoe, ToproBoe u ce-
MeliHoe mpaBo KamuTanuctudeckux rocymapctB / Ilom pen. B. K. [lyuunckoeo,
M. U. Kyaaeuna. M., 1986. C. 192—193).
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1 BO3pacT OpayHOro COBEpIIEHHOJETUsI (KOTOPbI B OCHOBHOM KO-
JeOJIeTCsd B IIpefeiax OT MITHAAIaTHM IO BOCEMHAIIATH JIeT AJIs
KEHIIUH W OT BOCEMHANIATU 10 NEeBSATHAALATU JIET IS MYX4YUH).
B GonpmmHCcTBe rocymapcTB (AHrims, ABctpanus, ['epmanus, Mc-
nanus, Kanaga, @paHuus U Ap.) pa3pellaeTcs CHUXeHUEe OpadyHo-
ro Bo3pacTa (OMCIEeHCAallusI — OTCTYIUIEHUE OT YCTaHOBJIEHHBIX
3aKOHOM YCJIOBUIA) TIPU OMNpeAeJeHHBIX O0CTOSITEIbCTBAX IO pellle-
HUIO COOTBETCTBYIOIIETO KOMIIETEHTHOIO opraHa. B HeKoTopsIx cTpa-
Hax CYIIECTBYIOT OTAEJIbHbIE OCOOEHHOCTM B BHUJE YCTAaHOBJICHUS
IOTIOJIHUTEIbHBIX YCIOBUM 3aKilo4eHHUsI Opaka (pa3pellieHHe po-
JAUTeNeit Ha Gpak, OTCYTCTBUE OMpeAe]eHHBbIX OosesHeit u ap.).

O HeCOMHEHHON BaXHOCTHU IIPAaBOBOTO PETyJMPOBAaHUS TOCY-
JlapCTBOM YCJIOBUU 3aKIOUYeHUs Opaka CBUIAETENbCTBYET HMX 3aK-
peIUIeHre He TOJIBKO B CEMEMHOM, HO M B KOHCTUTYIIMOHHOM 3aKO-
HoAaTeabCcTBE psaa rocygapctB. Hampumep, B Konctutryuuum Uc-
nanuu (cT. 32) 3aKpemieHO IMpaBO MYXYWHBI Y XEHIIMWHBI BCTYIIaTh
B 6paK Ha OCHOBE MOJHOTO IOPUIMYECKOTO pPaBHOMpPaBUs'. AHAaJO-
rMyHas HopMa cojepxurcd B cT. 36 Koncturyuuu IMopryranuu’.

B Koncturyuuu SAnmonum (cr. 24) ycTaHOBJIEHO, YTO Opak MoO-
KeT GBITh 3aKJII0UEH TOJIBKO TPU B3aMMHOM COIJIACUU 06EUX CTOPOH'.

IlpaBo kaxmoro yejgoBeKa, OOCTUTIIEro OpayHOTO BoO3pac-
Ta, CBOOOAHO BHIOMpAaTh CyHpyra M CO3IaBaTh CEMbIO 3aKPEIJIEHO
HOBBIMU KOHCTUTYLMSIMU OONBIIUHCTBA cTpaH BocTtouHoit EBporibl
u bantunm (An6anum, bonrapum, JIutoBckoit Pecnmyoaukm, Py-
MBIHUM) .

B xoHcturynusix crtpan — wieHoB CHI (AzepOaiigxaHcKoi
Pecnyonuku, Pecnyonuku benapych, Pecnybiuku TagXukucTaH,
TypkMeHucTaHa) 3aKperieHO MpaBoO Ha Opak XEHIIUH U MYXUYUH
0 MOCTMKEHMU YKa3aHHOTO B 3aKOHe OpayHOTO BO3pacTa Ha OC-
HoBe moOpoBoabHOro coriacus. Ilpuuem B KoHctutyuum Pecrmy0-
muku TamXuKucTaH oco00 OroBOPEeHO, YTO 3allpellaeTcs MHOTO-

! Cm.: Xazoea O. A. Yka3s. cou. C. 20—39; Mameees I. K. Yka3. cou. C. 75—78.
2 Cm. c1. 32 Konctutyiun Mcnanum (KoHcTuTymy 3apy0exXHBIX TOCYIapCTB.
M., 1997. C. 306).

3 Cm.: Koncrurynus Iopryramm ot 2 ampens 1976 r. // KoHncturyimu rocy-
napctB EBpormeiickoro Coroza / Ilom pen. JI. A. Oxynwxosa. M., 1997. C. 530.
¢ Cm.: Konctutyums Anonuu // KoHctuTyumu 3apybexkHbix rocynapcts. C. 445.
> Cm. ct. 32 KoHctutyimoHHoro 3akoHa Pecnyonuku AndaHuu «O0 OCHOBHBIX
KOHCTUTYIMOHHBIX TojoxeHusix» (KoHctuTymu rocymapcts LlentpanbHoil u
Bocrounoit Espornst / OtB. pen. H. Bapaamosa. M., 1997. C. 52); cr. 46 Konctu-
tyuun Pecriyonuku Bonrapum (Tam xe. C. 66); cr. 38 Koncturyuuu Jlutosc-
1((20%7%ecny6nm<14 (Tam xe. C. 156); cr. 44 Koucruryuuu Pymbiaum (Tam xe.
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opaune’. B Konctutyuuu I'py3um 6pak Ha3BaH J0OPOBOILHBIM CO-
1030M’. B cr. 48 KoHcturyuuu Pecriybnuku MonnoBa 3aKpervieHo,
YTO CEeMbsl OCHOBaHA Ha Opake, 3aKIIOUEHHOM II0 B3aMMHOMY CO-
IIACHIO MYXUMHBI M XEHIIMHbI . AHAJOTMYHAs HOpMa 3aKperuieHa
B cT. 63 Koncturyuuu Pecnyoimku Y3oekuctan u cr. 51 KoHctu-
TYUMU YKpauHbI'.

2.2. IlpenarcTBuA K 3aKmodennio opaka. Hapsiny ¢ ycioBusi-
MU 3akiodyeHus1 Opaka CK ycraHaBiIuBaeT npensmcmeus K 3aK-
AIOYEHUI0 bpaKa — 00CMOoAmenbCcmed, Npu HAAUYUU KOMOpPbIX 20~
Cy0apcmeeHHas pecucmpayus 3aKA4eHus opaKka Heeo3mMoNCHA U
HenpasomepHa. bpax Xe, 3aKJIOUEHHbIM TMPU HaJUYUW TIPETIsIT-
CTBU, MOXET OBbITb MPU3HAH CYIOM HEACUCTBUTEIbHBIM.

ITpensarcTBus K 3akimoyeHuIo 6paka nepeuuciensl B cr. 14 CK
U TPUHLMIIAAILHO HEe M3MEHWJIMCH II0 CPaBHEHMIO C paHee deii-
CTByIOLIMM 3aKoHonaTesbeTBoM (cT. 16 KobC). Mx mepeyeHb BIIsI-
eTCs MCYepIIbIBAIOIIM, HE TOMJIEXUT PaCIIMPUTEIbBHOMY TOJKO-
BaHMIO M BKJIIOYAET CleAylole OOCTOSITEIhCTRA:

a) He JOITycKaeTcsl 3aKjJloueHue Opaka MeXAy JullaMu, U3
KOTOPBIX XOTd OBl OOHO YK€ COCTOMT B JPYIOM 3apeTrHCTPHUPO-
BaHHOM Opake. Ilom apyrum 3aperucTpupoBaHHBIM OpakoM ITOHM-
MaeTcsl He MPeKpaTUBLIUICS B YCTAHOBJIEHHOM 3aKOHOM IOPSIIKE
MPEeXHUI 3apeTUCTPUPOBAHHBIN Opak. Bmecte ¢ TeM ¢akTuyec-
Kue (He3aperucTpUpOBaHHBIE) CYIPY:KECKME OTHOIICHUsS HE SIB-
JISIIOTCSL TIPEMSITCTBUEM K 3aK/II0YeHUIO Gpaka.

JaHHbIi1 3ampeT BhITEKAET U3 MPUHIMIIA eIUHOOpayns (MOHO-
raMMM), COIVIACHO KOTOPOMY MYXKYMHA M >KeHIUuHa HMEIOT IpaBO
OTHOBPEMEHHO COCTOSITh TOJILKO B OTHOM 3aperMcTpUpOBaHHOM Opa-
Ke, YTO ObLIO 00s3aTeJIbHbIM M B CEMEMHOM IIpaBe JIOPEBOIOLIM-
oHHoii Poccum. Kak cmpasemmiBo otmedan I. @. IllepiieHeBuy,
«BCTYMNaTh B Opak MOXET TOJIbKO XOJOCTOM, BIOBBIM WM pa3Be-
JIEHHBIN» .

HeobOxomuMo OTMETUTh, YTO MPUHLMII MOHOTAMMM 3aKperuieH
B 3aKOHOAATEJILCTBE OOJBIIMHCTBA 3apy0OexkHbIX cTpaH. Mckioude-
HME COCTaBJISIIOT CTpaHbl, [J€ CUJIbHO BJIUSIHME MCjaMa U COOT-

1 Cwm. cr. 40 Konctutynmm Asep6Gaitmkanckoit Pecry6nuku (HoBble KOHCTHTY-
uuu crpad CHI' u ctpan bantuu. Beim. 2. C. 63); cr. 32 Koncturyuuu Pecry6-
muku benapych (Tam xxe. C. 140); Koncturynusa Pecny6nmmku TamkukucraH
(Tam xe. C. 406).

2Cwm. cr. 36 Koncturyumnu Ipysum (Tam xe. C. 184).

3 Cwm. cr. 48 Koncrurymn Pecriyomuku Momnmosa (Tam xe. C. 320).

4 Cm. cr. 63 Koncruryuum Pecny6nuku Ysoexucrad (Tam xe. C. 460); cr. 51
Koncturytmm Ykpannsr (Tam xe. C. 522).

2 [llepwenesuy I. @. Ykas. cou. C. 413.
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BETCTBEHHO OObIYAEB, TPAAUIIMI, TOMYCKAIOIIUX MHOTOKEHCTBO. He-
MPEMEHHBIM YCJIOBUEM 3aKJII0UeHUs JelCTBUTEIbHOIO OpaKa sIBJIs-
€TCsl HeCOCTOsiHME B JpyroM Opake. [TpuHLMIT MOHOramMuy Haries
CBOE OTpaXXEHME TAKXKe B CTaBILIEM <«KJIACCUYECKMM» OIPEACTICHUN
Opaka Kak <«I0OpOBOJILHOIO TOXM3HEHHOTO CO3a OJHOTO0 MYXYH-
HbI Y OMHOM XXEHIWHBI TTPU UCKIIIOUEHUM BCEX OCTAIbHBIX...», COp-
MYJIMpOBaHHOM cyabeii [Tenzancom B 1866 T. B cBsi3u ¢ nenom Hyde
v. Woodmansee!. B oTeueCTBEHHOM CeMEHOM TpaBe MPUHLIUI MO-
HOTaMMH HE TOJIbKO OOOCHOBAHHO CBSI3bIBAETCS C €BPONEHUCKOM KYJIb-
Typoil ¥ PeJMIMO3HOM TpaauLMei’, HO U paccMaTpuBaeTcsd Kak
CBOEOOPA3HOE CPENCTBO OXPaHbl 3I0POBbSI CYNPYIOB U MUX IMOTOM-
CTBa, a TakXe 00s13aTeIbHbII 3JIEMEHT YMOPSI0YEHUsI OTHOIIIECHUIA
B 00JIacTU Opaka M ceMbM’. B 3Toii CBA3M cledyeT 3aMeTHTb, 4TO
SMU30AUYECKN TOSIBJISIONIMECS TIPeAIOKeHUsI 00 oTKaze OT IMpUH-
LMna eIuHOOpaYrs U 3aKOHOJATEIbHOM pa3pellieHUH MOJUTaMHBIX
OpakoB (MHOTOXEHCTBA) ITyTEM BHECEHUSI COOTBETCTBYIOIIMX M3Me-
Henwit B CK' BBIISIAT cOBEpLIEHHO HENpPUEMIEMBIMU, KaK IPO-
TUBOpEUaIlle OCHOBHBIM HayajaM CEMENHOIO 3aKOHOaTeNsCTBa U
TpaaulIMsIM PYCCKOIO Hapoja.

B uenax mpemoTBpallleHUs] CIydaeB MHOTOXKEHCTBA 3aKOHOM
(cT. 26 3akoHa 00 aKTax TPakIAHCKOTO COCTOSIHUSI) IIPEIyCMOTpPE-
HO 00s13aTeJIbHOE YKa3aHHWE B MOJaBaeMOM B OpraH 3arca COBMECT-
HOM 3asiBJICHUM JIWII, XeJIaloIIMX BCTYIIUTh B Opak, Ha TO, COCTOSI-
JIO A KaXIoe M3 HUX B IpyroM Opake wid HeT. JIMia, cOCTOSIB-
IIMe paHee B 3aperMCTPUPOBAHHOM Opake, HOJDKHBI MPeIbSIBUTH
opraHy 3arca JIOKYMEHT, TOATBEPXXIAIOIINil TpeKpalleHue Ipe-
JXHEero Opaka. DTo MOXET ObITb CBUIETEIBCTBO O PACTOPXKEHUU
Opaka, CBUICTEILCTBO O CMEPTU CYIIpyra JMOO BCTYIIMBIIEE B
3aKOHHYIO CWJIy pellleHHe cyga O TNpU3HAHUM Opaka HemeiCcTBU-
TEJIbHbBIM;

0) He JOMycKaeTcs 3aKJIIoUYeHne Opaka MeXIy OJTM3KMUMU POI-
CTBEHHMKAMU: POJICTBEHHUKAMU I10 TIPIMOM JIMHUU (BOCXOISIIEH 1
HUCXOISIIEH), a TaK:Ke MEXIY ITOJIHOPOAHBIMU W HEIIOJHOPOMHBI-

1 Cm.: Xazoea O. A. Ykas. cou. C. 20.

2 Cm.: Aumokoasckas M. B. Yxas. cou. C. 121.

3 Cm.: Heuaesa A. M. Bpak, cembs, 3akoH. C. 10.

4 Cwm., Hanp.: FOgeposa . XotnM Tpex XeH M OpKecTp B mpumauy // Vssec-
tus. 1996. 24 okr.; M'pudnesa H., [lecmepesa O. B Poccun pasperieHO MHOIo-
xkeHcTBo // KommepcanTb. 1999. 21 utons; [TopTper siBlieHUsI: MHOTOXEHCTBO //
Komcomonbckasa mpasma. 2000. 7 okr.; { HazHavaio TeOsS M0OMMOI KeHOU //
Poccwuiickas razera. 2000. 13 okr.; Yaiika FO. 4. W1 Ha nByX XeH HalmeTcsl OMUH
3akoH // Poccuiickas razera. 2000. 21 okrt.; @apuzosea C. [Aenyraty 2KupuHOB-
CKOMy onHO# XeHbl Mano // Kommepcants. 2000. 26 OKT.
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MU (MMEIIMMU OOILIMX OTLIA WIM MaTbh) OpaThsMu U cecTpaMu. K
POICTBEHHUKAM MO IIPSIMOM JIMHUM OTHOCSTCS JIMIA, ITPOMCXOsi-
IIME OTHO OT APYroro (Hampumep, OTell W J04Yb, 0adylllKa W BHYK
U T. 1.). [IpsiMast TMHMST poACTBA MOXKET OBITh BOCXOMSIIEH M HUCXO-
nsiieit. Bocxopsiass poacTBEHHAsI JTUHUSI BEETCS OT MOTOMKOB K
npekam,. HUCXOMAIash — OT MpeaKoB K moToMkam. IloaHopomHbI-
MM SBIISIIOTCSI OpaThsl M CECTPhI, MMEIOIME OOILIMX Kak OTLa, TaK U
MaTb, a HEIMOJHOPOIHBbIMA — WIM OOILEro oTiHa (€AMHOKPOBHBIC)
WA OOLIyI0 MaTh (€OIMHOYTPOOHEBIE).

3anpeleHue 0pakoB MexXay OIM3KUMU POACTBEHHUKAMU IPO-
JMKTOBAaHO MEAUKO-OMOJIOTUYECKUMHU Y MOPAJIbHO-3TUYECKUMU CO-
00pakeHUsIMU, CBSI3AHHBIMU KaK C 3a00TOl O 3J0pOBOM TMOTOM-
CTBE CYyIpYroB (IIOCKOJBKY B CBSI3M C HAKOIUIEHMEM I1aTOJIOIMYEC-
KHUX TEHOB CYMTAETCSI, YTO PUCK POXACHMSI ACTE C TSKEJIbIMU
3a0071eBaHUSIMU B pe3yJibTaTe IMOJOOHBIX OpakoB BecbMa 3HAUYUTE-
JIeH), TaK U C €CTECTBEHHbIM OTBpAalllEHWEM IIMBUIU30BAHHOTO CO-
BPEMEHHOTO OOILECTBA K KPOBOCMEIICHUIO.

3akimoyeH0 Opaka MO Ha3BaHHBIM COOOPAaKEHUSIM ITPEITsIT-
CTBYET HE TOJIbKO POJACTBO, BO3HMKIIEe B Opake, HO Takxke U
BHEOpayHOE POJACTBO TeX ke crerneHeil. IlpuueM, Kak oTMedaeTcs
B JIATEpaType, He MMEeT 3HauyeHMs, YCTAaHOBJIEHO BHeOpayHOe
POICTBO B IOpsAKe, MpemycMOTpeHHOM 3akoHoM (cT. 48, 49 CK),
v Het. [IpendTcTBUe K 3aKiIOueHMIO Opaka cieayeT Mpu3HaBaTh
CYIIECTBYIOIIIMM U B OTHOIIEHWM JIMLI, COCTOSIIIIMX B IOPUINYECKU
Heo(OPMJIEHHBIX POICTBEHHBIX OTHOILEHMsX . HegomyctuMocTs 6pa-
KOB MeXIy OIM3KMMHU MO KPOBU JMLIAMM OTHOCHUTCS K YMCIIy OOIle-
MpY3HAHHBIX TpeOOBaHUI B COBPEMEHHOM OOILECTBE, XOTSI OMpee-
JieHre Kpyra OJIM3KMX POJACTBEHHUKOB B Pa3HBIX rocynapcTBax He-
OIIMHAKOBO .

PonctBo Oonee oTmaneHHBIX CTENeHeW (Osas W IJIEMSIHHUIIA,
JIBOIOPOJTHbIE OpaT M cecTpa W T. I.) XOTS TEOPETUYECKH MOXKET
MPEACTaBIISATh OMMACHOCTD ISl 340POBbsSI IETEl CYIIPYTOB, HO B MEHb-
el crerneHu, a moaromy coracHo CK He gBisieTcsl mpensTCTBU-
eM K 3aKkioueHuto Opaka. He BXomsIT B 4Mc/IO TMPEMNSTCTBUIA U OT-
HOIIIEHWsI CBOMCTBA, TaK KaK OHM HE OCHOBaHbI Ha KPOBHOM OJIM30-
CTU, IIPOMCXOXIEHMU. B CBOMCTBE COCTOAT KaXObId CYIpPYTr C
POLCTBEHHMKAMM [IPYIoro Cympyra, a TakXe POACTBEHHUKHU CYII-
PYrOB MeXIy co00il (IachblHKM, Maadepulibl, OTYMM, Mayexa, Tella,
TECThb, 35Th, CBEKOp, CHOXa, 30JI0BKA, ILIIypWH, OpaT XeHbI, CecT-

! Cm., Hamp.: Coserckoe cemeiitioe mipaBo / [lon pen. B. A. Pacenyesa. C. 74—175;
Aumokonsckas M. B. Ykas. cou. C. 122.
2 Cwm., Hanp.: Heuaesa A. M. Cemeiinoe nipaBo: Kypc nekuuii. C. 98.
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pa MyXxa U T. 1.). B 3T0i1 CBsI3u 3aKOH HE CONEPKUT OrpaHUYEHUId 1
M0 BO3MOXHOMY 3aK/IIOYEHHIO Opaka MeEXIy CBOOHBIMM CECTpaMu
U OpaThsIMU, T. €. AeTbMM KaXKIOTO M3 CYNPYroB OT UX IpeAbIay-
IIUX OpakoB C IPYIMMU JIULIAMU;

B) He JOIyCKaeTcsl 3akjlouyeHMe Opaka MexIy JullaMu, U3
KOTOPBIX XOTS Obl OJHO MPU3HAHO CYIOM HENEeCrOCOOHBIM BCJIE/I-
cTBUE TicuxuyeckKoro paccrpoiictBa. CornacHo cr. 29 I'K Henmee-
CIIOCOOHBIM MOXET OBbITh MPU3HAH CYIOM TIpaXIaHWH, KOTOPbIi
BCJIE/ICTBUE TICUXUYECKOTO PacCTPOCTBA HE MOXET IMOHUMAaTh 3Ha-
YEHMSI CBOMX ACUCTBUI UM PYKOBOAUTL MMU. T1opsSioOK Npu3HaHUS
rpaxkJaHMHAa HeIeeCOCOOHBIM YCTAHOBJIEH TPaXXIAaHCKUM ITPOLEC-
CyaJIbHBIM 3aKOHOJATEIbCTBOM.

BcaenctBue Toro, yto HeaeecrnocoOHbIC JiMIla HE MOIYT IIO-
HUMAaTb 3HAYCHMSI CBOMX NCMCTBUI WIM PYKOBOAUTh MMU, OHM HE
CIIOCOOHBI BBIPA3UTh CBOIO OCO3HAHHYIO BOJIIO HA BCTYILIEHUE B Opak.
YkazaHHBIN 3alpeT TakKe BbI3BaH 3a00TON CO CTOPOHBI rocyaap-
CTBa 1 OOILECTBA O CO3MaHUM HOPMAaJIbHOM CEeMbU U 3MOPOBOM IIO-
TOMCTBE CYIPYIOB, TaK KakK HEKOTOpble 3a00JeBaHUs TCUXUYEC-
KOIo XapakTepa MOIYT mepeaaBaThcsl mo HacieAcTBy. [lpuBemeH-
Hble 00OCHOBAHUS BBEACHUS B CEMEIHOE 3aKOHOIATEILCTBO JAHHOIO
3anpeTa PacUEeHNBATNCh B KAYECTBE OMPENENIAIONIMX KaK B COBET-
CKOM', TaK U B COBPEMEHHON IOPUIAMYECKON JUTepaType .

Cnenyer oOpaTUTh BHMUMaHUE Ha TO, YTO MPEMSTCTBUEM K 3a-
KJIIOUEHMIO Opaka SIBJISIETCSI HeIeeCIIOCOOHOCTh JIMIIA, BCTYMAIOIIE-
ro B Opak, yCTaHOBJIEHHasl pelleHUEM Cyaa 0 TOCYIapCTBEHHOM
perucTpalMu 3aKiaodeHusl Opaka. Ecim Xe cynpyr Npu3HaH Hede-
€CIOCOOHBIM TIOC/IE 3aK/II04YeHUsl Opaka, TO AaHHOE OOCTOSITENb-
CTBO MOXET pacCMaTpuUBaTbCS B KayecTBE OCHOBaHMS [Jis pa3Bojaa
no vuHuimaTuee apyroro cympyra (ct. 19 CK), Ho He misi mpu3Ha-
HUSI Opaka HeOelCTBUTEILHBIM.

ITcuxuueckoe paccTpoMCTBO B TOM WM WHOW (hopme, a paBHO
WHbIe 0OJIE3HU, HE TOCIYy>KUBIIIME OCHOBAHUEM JJIS1 IPU3HAHUS JILIA
CY/IOM HENeeCIIOCOOHbIM, HE SIBJISIOTCS MPEMSITCTBUEM K 3aKIioye-
HMIO Opaka. B TakoM ciyyae rocygapCTBEHHasl perucTpauus 3ak-
JIIoUeHus1 Opaka ¢ yKa3aHHbBIM JIMIIOM MOXET CTaTh HEBO3MOXKHOI
M3-3a OTCYTCTBUSI Y HETO OCO3HAHHOI BOJIM Ha BCTYIUICHHME B Opak.
Ecmm Opak ObUT 3aperucTpupoBaH, HECMOTPSI Ha TO YTO B MOMEHT
€ro 3aKJIIOYEeHUS MCUXMYECKOE PACCTPOMCTBO JiMila ObUIO OYEBU/I-

! Cm., Hamp.: CoBerckoe cemeiinoe mpaso / Ilox pen. B. A. Pacenyesa. C. 75.
2 Cm., Hanp.: Kawanuna T. B., KawanunA. B. Yxa3. cou. C. 41; KommeHTapmii K
CemeitHomy kozekcy Poccuiickoit ®enepauyu / Ion o6 pen. I1. B. Kpawenun-
nuxosa M I1. U. Cedyeuna. C. 41.
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HO, XOTSI pellleHHeM Cyla HeIeeCcrocOOHOCTh JIMIAa M He YCTaHOB-
JIeHa, TO Opak B TOCJEAYIOLIEM MOXET ObITh MPU3HAH CYIOM He-
NEHCTBUTEIbHBIM BBUIY HapYIICHUs YCJIOBUS, IPEIyCMOTPEHHOTO
ct. 12 CK, T. e. OTCYyTCTBHSI JOOPOBOJIBHOIO OCO3HAHHOIO COINIACUSI
Ha BCTyIUIcHHWE B Opak. B To e BpeMsl orpaHW4eHHe Oeecroco0-
HOCTM TpakJIaHWHa BCJEICTBUE 3JIOYMOTPEeOJeHUsST UM CIUPTHBIMU
HaImTKaMM WK HapKoTndecknumu cpeactsaMmm (cT. 30 I'K) He saB-
JISIETCSI TIPETSITCTBMEM K 3aKJIIOYeHUIO Opaka;

I) He JIOMyCKaeTcs 3aK/odeHue Opaka MeXIy YChIHOBUTESI-
MU W YCHIHOBJICHHBIMH, MOCKOJIbKY WX OTHOIIICHMS TTPUPAaBHUBAIOT-
Csl K OTHOILIEHUSIM pOAUTeNeil 1 aeTeil mo npoucxoxaeHuto (cr. 137
CK). B ocHOBy maHHOTO 3aIpeTa ITOJIOKEHBI HPaBCTBEHHBIC W OTH-
yeckue ¢akTopsl. [Ipy oTMeHe B cyneOHOM TOpPSIIKE YCHIHOBJICHMS
TP HAJTAYWHA JIJTST 3TOTO COOTBETCTBYIONIMX ocHoBaHMit (cT. 141 CK)
TIPENSTCTBUS ISl 3aKJIIOUEHMST Opaka MeXIy OBIBIIMM YChIHOBUTE-
JIEM ¥ YCHIHOBJICHHBIM He CYIIECTBYET. 3arpeT Ha 3aKiIoueHre Opaka
MeXIy YChIHOBUTEJIEM M YCHIHOBJIEHHBIM HE PaclpoOCTpaHseTcsl Ha
Opak pOINCTBEHHMKA YCHIHOBUTEINS C POICTBEHHUKOM YCBIHOBJICH-
Horo. Yto kacaercss OpakoB MeXIy YCHIHOBUTEISIMA U TOTOMCTBOM
YCHIHOBJICHHBIX, TO B 3aKOHE HUYEro IPSIMO HE TOBOPHUTCSI O He-
JIOITyCTUMOCTU OpakoB Mexay HuMU. B nuteparype e BbICKa3aHO
MHEHHE, C KOTOPHIM CJIEMyeT COIJIACUThCS, O HEBO3MOXKHOCTHU ITIO-
JNOOHBIX OpaKkoB, TaK Kak Ha Ha3BaHHBIX JIMIL JOJKHBI pacrpocTpa-
HSATBHCS Te XKe TpaBWia, YTO M Ha POICTBEHHUKOB II0 TIPSIMOI BOC-
XOIAILIEH Y HUCXOALIEH JTMHUN .

PaccMoTpeHHBII TTepedeHb MPEMATCTBUAM K 3aKIIIOYeHMIO Opa-
Ka, Kak yXXe OTMeYasJocCh BbIllIe, SIBJISIETCSl McyeprbiBatomm. OT-
Ka3 opraHa 3arca B TOCYIapCTBEHHOIM PpETUCTpaIuy 3aKITIOYeHUSs
Opaka 1Mo MHBIM OCHOBaHUSM OYIeT HeMpaBOMEPHBIM. YCIOBUS 3aK-
JOYeHUsT Opaka M OOCTOSITEJIbCTBA, IPEISITCTBYIOIINE 3aKITIoue-
HUIO Opaka, MOJDKHBbI YCTaHABIMBATLCS OPraHOM 3arca Ha MOMEHT
TOCYIapCTBEHHOM pervucTpalny 3aKimodeHus Opaka. [Tostomy cam
YCTAHOBJIEHHBII 3aKOHOM TOPSIIOK T'OCYIapCTBEHHON PEervMcTpaliviu
3aKJTIOYEeHMST Opaka TIpeIyCMaTpUBaeT COOJIONCHHUE OIpeIeIEHHBIX
TpeOOBaHUI, HANpaBIEHHBIX Ha BBISIBIEHUWE OpPraHOM 3arca BO3-
MOXHBIX TIPEISITCTBUI K 3aKimoueHuIo Opaka. Tak, 00 OTCyTCTBUM
MPEMSITCTBUIA K 3aKIIOYeHUI0 Opaka JOKHO OBbITh 00s3aTeIbHO
yKa3aHO B COBMECTHOM 3asIBIICHWU JIMII, BCTyMaonmx B Opak. Kpo-
M€ TOro, 3TM JMlla — KaK MYX4YWHa, TaK M XEHIIMHa — TIpe-

! Cm.: Kommenrapuii k Koznekcy o 6pake u cembe PCOCP / Mon pen. H. A. Ocem-
posa. M., 1982. C. 31—-32.
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AYIpesKaalTes OPraHOM 3arca 00 OTBETCTBEHHOCTH 33 COKPBITHE
MPEeNsITCTBUM K BCTyIUIEHUIO B Opak. OJHAKO KOHKPETHBIX HOPM,
YCTaHABIWBAOIIUX BUA U (POPMY TAHHOW OTBETCTBEHHOCTH, B (he-
NepaIbHOM 3aKOHOIATENbCTBE HET. PeabHO cocTosiBLIAsICS TOCY-
JNapCTBEHHAsl pErucTpalms 3aKI0UYeHrs Opaka Npy HAUIMYKUM Tpe-
nycMoTpeHHbIX cT. 14 CK mpensTcTBUIF K 3TOMY AaeT OCHOBAaHUE
JINIIaM, YKa3aHHBIM B 3aKOHE, TpeOoBaTh MPU3HAHUS TAKOTO Opaka
HEJIEHCTBUTEIbHBIM B CyA€OHOM TMOPSIIKE B COOTBETCTBUU CO CT. 27
u 28 CK.

B ToMm cnyyae, ecaiu B opraH 3arca IIOCTYIIaeT COOOLICHHUE O
HAIMYMU TIPEMSITCTBUI K 3aKIIOYEHUIO Opaka KOHKPETHBIMM JIMLIA-
MU, TOCYAApCTBEHHAsl PEerucTpalusl ero OTKiagbpiBaeTcs. OmHOBpe-
MEHHO 3asiBUTEJIIO IpeajaraeTcsl IIpeACTaBUTh COOTBETCTBYIOIIVE
JIokazaTesbcTBa. OpraH sarca MO IIPOCHOE 3aMHTEPECOBAHHBIX JIMIL
MOXET CaM IIPOBECTH HeOoOXOOMMYIO IMpOBEpKy. EcrecTBeHHO, 4TO
Mpy 3TOM JIMIIa, TOAABIIME 3asiBJIieHWE O BCTYIUICHMU B Opak, yBe-
JIOMJISIIOTCSI 00 OTCpPOYKE IOCYAapCTBEHHOI perucTtpauuu Opaka.
B cootBercTBUM ¢ 1. 9 cT. 27 3aKoHa 00 aKTax rpaXkIaHCKOIO COCTO-
SIHUSI PYKOBOAMUTE/Ib OpraHa 3arca MOXET OTKa3aTh B TOCYIapCTBEH-
HOM perucrpalMu 3akjalodeHus Opaka, €C/Iid pacriojaraeT aokKasa-
TEJIbCTBAaMM, ITOATBEPXKIAIOIIMMU HAIWIME OOCTOSITENILCTB, MPEIIsT-
CTBYIOILIMX 3aKIoueHUI0 Opaka. Ecim Xe cBeleHUSI 0 TaKux
MPEensITCTBUAX He OymyT MOATBEPXKIEHbI, TOCYIapCTBEHHAS! PETMCT-
paius 6paka IpOM3BOAMTCS Ha OOIIMX OCHOBAHUSIX.

§ 3. MeauuuHCKOe 00cjaea0oBaHue JINII,
BCTYHNAKIIUX B Opak

st mui, BcTymarlomvx B Opak, BeCcbMa BaXHO 3HaThb O CO-
CTOSIHUM 3JI0pOBbsI Apyr apyra. HeocBeAOMJIEHHOCTh IO JAHHOMY
BOIIPOCY MOXKET MPUBECTU K HEraTUBHBIM ITOCJCACTBUSM (3apake-
HUE IOpyr Apyra TsDKeJbIM MH(MEKLIMOHHBIM 3a00JeBaHUEM, POXK-
JIeHrne OonbHOro pebeHka M T. 1.). B cBsg3u ¢ atum cr. 15 CK
MpeyCMaTPUBAET GOZMONCHOCHb OECHAAMHO20 MEOUUUHCK020 00-
Cc1e008aHUA AUY, BCMYNAIOWUX 6 OPaK, A MaKice UX KOHCYAbMU-
POBAHUSL NO MEOUKO-2eHemU4eCKUM 80NPOCAM U GONPOCAM NAAHU-
POBaHUSI cembU, YTO corjacyercs ¢ TpeboBaHUSIMU (heAepabHOIO
3aKOHOAATeJIbCTBA B 00JacTU 3apaBooxpaHeHUsl. [1omoOHble KOH-
CyJbTAallMd MOTYT JABaThbCS BCEM 3aMHTEPECOBAHHBLIM IpakKgaHam
[0 CaMbIM Pa3JIMYHbIM MHTEPECYIOLIMM MX BOIPOCAM MEIUKO-TICHU-
XOJIOTMYECKOTO, MEIMKO-TeHETMYEeCKOT0 M MHOIO XapakTepa, Ie-
peyYeHb KOTOPBIX 3aKOHOM He orpaHumycH. Tak, B COOTBETCTBMM CO
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cr. 22 OcHoB 3akoHomateiabcTBa P® 00 oxpaHe 3M0pOBbSI I'pax-
JaH KaXIbli rpakIaHWH MMEET MpaBO MO MEIUIIMHCKUM ITOKa3a-
HUSIM Ha OecIuIaTHbIe KOHCYJIbTAlIMM TI0 BOIPOCaM IIaHWPOBAHUS
CeMbU, HAJIWYMUSI COLMAIBHO 3HAUYMMBIX 3a00JIeBaHUIA, TPEICTaB-
JIAIOIMWX ONAaCHOCTb IJId OKpyXKalolluxX, I10 MCOUKO-IICUXOJIOTH-
YECKMM acIleKTaM CeMelHO-OpauHbIX OTHOIIEHWI, a TakXe Ha
MeNUKO-TeHETUIeCKUe, APYrue KOHCYIbTallud M 00CenOBaHUS B
YUPEKICHUSIX TOCYIAPCTBEHHOM WJIM MYHUILIMITATBHONW CHCTEMBI
30PaBOOXPAHEHUS C LEIbI0 MPEAyNPeKaAeHUs BO3MOXHBIX Hacse/-
CTBEHHBIX 3a00JieBaHUi1 Y MOTOMCTBA.

becruiatHoe MeauIIMHCKOE OOCeNOBaHUE JIUL, BCTYHAIOIINX
B Opak, KaK M KOHCYJIbTAlUM O MEIVWKO-TEHETMYECKUM W WHBIM
BOIpPOCaM, MPOBOAMTCS TOJBKO MPHU YCIOBUM MX COIJIacus, T. €. Ha
Havajax JO0OpPOBOJILHOCTH, YYPEXKICHUSIMU TOCYIapCTBEHHOU W
MYHULIMTIATBHON CUCTeMbI 31paBooxpaHeHus. OIHaKO clienyeT UMETh
B BUdy, yto B cT. 15 CK ycraHOB/IeHbI ompeae/eHHbIe OrpaHUye-
HMSI, 3aKJIIOYAIOIIMECS B TOM, YTO PE3yJbTaThl TAKOTO OOCIEmOBa-
HMSI COCTABJISIIOT MEIULIMHCKYIO (BpayeOHYI0) TaliHy M MOIYT ObITh
COOOILIEHBI IPYTOMY JIMILY, BCTYIAIOIIEMy B Opak, TOJbKO C COrja-
CUs JIMLA, MpOIIeAlero oocaenoBanue. Pe3yabTaTbl 00Caen0BaHUS
BKJIIOYAIOT CBEACHUSI O COCTOSTHUM 3I0POBBSI TPaXXIaHWHA, AUArHO-
3¢ €ro 3a00JIeBaHUSI U JIIOObIE MHBIE CBEACHMS, IOJYYEHHBIE TPU
obcnenoBaH. HeoOXomMMocTh MoJydeHUsI corjacusl JIMIA, Mpo-
meamero oocnenoBaHre (WIM €ro 3aKOHHOTO TpencTaBUTeNs ), Ha
rnepefayvy APYTMM JIMLAM CBEIEHWI O pe3yJbTaTax MEIWULIMHCKOTO
00cyiefoBaHMs SIBJSIETCS OOIIMM MPaBUJIOM, KOTOPOE MTPUMEHSIETCS
BO BCEX XXM3HEHHBIX CUTyalMsX, BKJIOYas U paccMaTpUBaeMYIo.
B 3Tux 1ensx 3akoH mpemycMarpuBaeT TpeOOBaHME, MO KOTOPOMY
rpaXIaHWHY Tepeln MPOBENECHWEM OOCIENOBaHUS IPEABAPUTETBLHO
JOJKHA OBITh TTOATBEPXKACHA rapaHTUsl KOH(UACHIMATbHOCTU Tie-
penaBaeMbIX UM cBeAeHUI. MeauumHckas (BpaueOHasl) TailHa He
JOJKHA pasrilalliaThesl JULIAMKM, KOTOPbIM OHA CTajla U3BECTHA Mpy
00yYEeHUH, WCIIOJHEHUU MPOMECCUOHATIBHBIX, CIY>KEOHBIX M WHBIX
00s13aHHOCTeM, 4To mpemycMarpuBaercd M cr. 31, 61 OcHOB 3aKo-
HomaresnbcTBa PP 00 oxpaHe 310pOBbsI I'paxkaaH.

W3 cmpicna cr. 41 Koncturyunm PO u ct. 14 OcHOB 3aKOHOa-
TenbcTBa PP 00 oxpaHe 3M0pOBBSI TpakIaH CIAEMyeT, YTO Melu-
LIMHCKUE YCIYTHU 10 TPOBEACHUIO OOCIeIOBaHMSI M KOHCYJIbTallWiA
MOTYT TPEAOCTABJISTHCS JIMIAM, BCTYMAIOIIUM B Opak, TakxXe W
YUPEXKICHUSIMUA YaCTHOM CUCTEMbI 31paBOOXPAaHEHUsI, HO He O€3BO3-
ME3[HO, a 3a IiaTy. B TakoMm mopske Mo XeJaHWIO JIUL, BCTyMa-
IOIMX B Opak, MOIYT OBITh IPOBEAEHBI OOCJIEIOBAHUS IO CAMBIM
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pa3HOOOpPa3HBIM BOMPOCAM MEIMKO-TEHETUUECKOro XapakTepa. B ua-
CTHOCTHU, CErOIHSI BO3MOXHbI OOC/IECAOBAHMS 1 KOHCYJbTAalUU JaXKe
M0 oIpezesyeHuIo TMoja Oyayniero pedbeHka.

MemuiHckoe obcnenoBaHue (OCBUIETEILCTBOBAHUE) B yUpeK-
JEHUSAX TOCYJapCTBEHHOM, MYyHULIMIAIBHONM WIM YAaCTHON CHUCTEMBbI
3/paBOOXpPaHEHUS, B TOM YMCJI€ U aHOHUMHOE, MOXET IO Mpochbe
JIUL, BCTyHaloIIMX B Opak, MPOM3BOAMTLCS lieJ€HAMpPaBICHHO: B
nensx BeistBiaeHuss BUY-undexunm, T. €. 3a00eBaHNs, BhI3bIBAE-
MOTO BMPYCOM MMMYHOIe(ULIMTA YeJIoBeKa. DTO CBSI3aHO C 0co0oit
OMAaCHOCTbIO JAHHOIO 3a00JIeBaHUSI, KOTOPOE SIBJSIETCSl TOKa HEU3-
JIEYMMBIM U CO31aeT yrpo3y 0e30MMacHOCTU OKpPYKalOlIMX, U IpexkK-
J¢ BCEro 4WieHOB ceMbd MHOUUMpoBaHHOro juua. I[lo pesynbratam
00cIeI0BaHUS JINLO, Y KOTOPOro BhbisBicHA BUY-undexims, yBe-
JOMJISIETCSI O HEOOXOIUMOCTU COOJIIOAEHMUSI Mep IPEAOCTOPOKHOC-
TA B LIEJSIX MCKIIOUEHMSI paclpoCTpaHeHMsl 3a00jieBaHUSI M Tpe-
OyIpexkaaeTcss 00 YroJOBHOM OTBETCTBEHHOCTU 3a IIOCTaBJICHUE B
ONacHOCTb 3apakKeHUs APYroro JIMLA .

Jluuo, crpanatomee BUY-undeximelr nim BeHEpUIeCKoO 00-
JIe3HbIO U 3Halollee 00 3TOM, MpU BCTYILUICHMM B OpaK 3aBeIOMO
CTaBUT B OIACHOCTb 3apaxeHus cBoero cympyra. [loatomy cokpbi-
THE OOHMM M3 JIML, BCTYMNAIOIIMX B Opak, HaJU4MUs Yy HETO TaKOIo
3aboneBanus commacHo 1. 3 cr. 15 CK gaer mpaBo apyromy JHiy
IJIs oOpaillieHus B ¢yl ¢ TpeOoBaHMEM O IMPU3HAHUYU 3aKIHOYEHHOTO
Opaka HeaelcTBUTEIbHBIM. B 3TOM ciydae, Kak cienyeT u3 1. 4
ct. 169 CK u cr. 181 I'K, uCK cynpyroM MOXeT ObITh MpeabsiBIeH
B TeUYE€HHE roja CO JHs, KOrga OH y3Haj WM AO/KEH ObUT y3HAaTh
O COKPBITUM JIPYTWIM CYTNPYIOM TIPU BCTYIUIEHUM B Opak OOJIE3HMU.
VYcranoBneHnHasa m. 3 cr. 15 CK Hopma umMeeT BaxXHOE 3HauyeHUeE
IJ1sI cOOMIONEHUST 3aKOHHBIX MpaB M MHTEPECOB T00POCOBECTHOIO
cymnpyra (T. €. cympyra, MpaBa KOTOPOIO HapylleHbI 3aKJIIOYEHUEM
Takoro Opaka) C y4eTOM 3HAUYUTEIbHON pachpoCTPaHEHHOCTU B
Poccuiickoit Menepauvy BeHepUdeCcKUX 3abojieBaHuii. Tak, B Iie-
puon ¢ 1991 mo 2000 r. KoaM4YeCcTBO OOJBHBIX CU(UINCOM C BIEp-
Bble YCTAaHOBJIEHHBIM JMArHO30M Bo3pocio Oojee yem B 20 pas
(c 10,7 Teic. mo 229,5 THIC.), a COCTOSIIMX Ha ydyeTe B JieueOHO-
NMpoPUIAKTUYECKUX yupexkaeHusix — B 18 pa3 (c 46,6 Thic. 10

1Cm. cr. 1, 4, 7, 8 u 13 degepansHoro 3akoHa ot 30 mapra 1995 r. Ne 38-D3
«O mpenynpexaeHun pacrpoctpaHenus B Poccuiickoit Denepannm 3abojeBa-
HUSI, BBI3BIBAEMOTO BMPYCOM HMMMYyHoneduuura yenoeka (BUY-unbexkimm)»
(c uam. u gom.) (C3 PD. 1995. Ne 14. Cr. 1212; 1996. Ne 34. Cr. 4027; 1997.
Neo 3. Cr. 352; 2000. Ne 33. Cr. 3348).
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845,8 rwic.). Tombko B 2001—2002 1T. 3apeructpupoaHo 115 449
GOJIbHBIX ¢ quarHozoM BUY-undexuus win CITHM.

IIpn ompeneneHHbIX OOCTOSITEILCTBAX MEMCTBUSI, CTaBSIILIME
B OITacHOCTh 3apaxkeHuss BUY-uHdekuue, B COOTBETCTBUU C 4. 1
cr. 122 YK moryr moBileyb Haka3aHWE IJISI BUHOBHOIO JIMIA B
BUIIE OrpaHMYECHMSI CBOOOOLI CPOKOM A0 Tpex JeT, Jubo apecTa
CPOKOM OT TpeX OO IIeCTU MecsleB, MO0 JMIIEHUST CBOOOABI Ha
CPOK [0 omHoro roga. Eciu ke 1Mo BMHE BCTYIMBIIErOo B Opak
JIMIIa TIPOM3OLIIIO 3apaxeHue ero cympyra BUY-undexmueit, To
YIOJIOBHO-TIPABOBbIE MOCAEACTBUS comiacHo 4. 2 cT. 122 YK moryr
3aKJII0YaTbCs YK€ B BUOC JIMIIEHUS CBOOOABI Ha CPOK A0 IISATU
JIeT. YToJI0BHasi OTBETCTBEHHOCTb IPEIyCMOTpPEHA U IpHU 3apaxe-
HUM JIPyToro juiia BeHepuueckKoi 0ose3nbio (cT. 121 YK). Ompako
MpUBJICUYCHNE BUHOBHOIO CYIIPYra K YIOJIOBHOI OTBETCTBEHHOCTHU
U TIpU3HaHUE Opaka HEASMCTBUTEILHBIM HE BO BCEX Cllydasx
MOXET KOMIICHCUPOBATh Bpel, IPUYMHCHHBINA 310pPOBLIO OIHOIO
U3 CympyroB. B 310i1 CB3u B nauTepaType IO ceMelHOMY IpaBy
oTMedaeTcsd HecoBepiueHcTBo pemakumu cT. 15 CK. Hampumep,
M. B. AHTOKOJIbCKasl MoJIaraeT LeJecoo0pa3HbIM IIPEeayCMOTPETh
00s13aTeIbHOE COOOILEHUE pPe3yIbTaTOB OOCAEAOBaHUS JIMIY, C
KOTOPBbIM 00CJIeayeMbliA HAMEPEH 3aKIIOUYUTh Opak, ecliu o0cieny-
eMbIii caM He OTKa3bIBaeTCs OT HaMepPeHUsI BCTYIUTh B Opak moc-
JIe TOro, KaKk y3Hall O HaJlu4uud y cebsi Heu3JIedyuMoro 3aboJieBa-
HUsI, TepeJalollerocss Mo HacleICTBY, WIM TaKOrO OITACHOIO MH-
¢exkmonHoro 3adoieBaHus, kKak BUY-nHbekius, 4To mo3BoIuiIo
Obl 00EMM CTOpOHAM MPHUHATH OCO3HAHHOE PEIICHME O 3aKJIIoue-
HUM Opaka B CBSI3U CO 3HAYUTE/IbHBIM PUCKOM Ilepedadu 3aboJie-
BaHUIl MO HACJIEACTBY .

Hpyrve aBTOpbI MpeaiaraloT BBECTH 00s3aTeIbHOE IIpeaBa-
pUTebHOE MEIULIMHCKOE OCBMIETEIbLCTBOBAHMWE HAa HAIW4YUE BU-
pyca BUY-uHdexkium y aul, BCTYIAKIINX B Opak, ¢ MOCIeIyIO-
LM TIpEACTaBIEHUEM COOTBETCTBYIOILEH CIIpaBKM OpraHy sarca U
COOTBETCTBEHHO YCTAHOBUTh O0SI3aHHOCTb OPraHOB 3arca IpemyIl-
pexXnarh IpaxJIaHMHA O TOM, YTO €ro M30pPaHHMK SIBJSIETCS HOCH-
tesieM BUY-undexunn’.

1 Cwm.: Poccuiicknmii cratuctmdeckuit exxerogauk. 2002. M., 2002. C. 250; Couu-
aJbHO-3KOHOMIYeCcKoe TonoxkeHne Poccun (stHBapph 2003 1.). M., 2003. C. 254.

2 Cwm.: Aumokonvckas M. B. Yxa3s. cou. C. 123—124.

3 Cm., Hamp.: Mareuna M. O BUU-undexuuu (npaBoBoii acniekr) // Poccuii-
ckag roctuiust. 1995. Ne 8. C. 36; KommenTapuii Kk CemeitHoMy Kozekcy Poccuiickoit
Denepaumu / Ion obu. pex. I1. B. Kpawenurnnuxosa v I1. H. Cedyeuna. C. 44.
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B ommuue ot Poccum 3akoHOAATENbCTBOM HEKOTOPBIX 3apy-
OEXHBIX TOCYAAPCTB IMPEAyCMaTpUBaeTCs 00513aTeIbHOE MEIULIVH-
cKoe oOcieaoBaHMe JIMII, BCTyIAlolIMX B Opak. B yactHocTu, maH-
Has TIpoleaypa sIBJsieTCsl 00s13aTeNIbHOM coracHo cr. 63 I'pax-
JaHckoro kopekca @paHIMM, XOTS Pe3yJbTaThl MEIUIIMHCKOTO
o0cnenoBaHus (HAKTUYECKU HE MOTYT CIYKWTh MPEMSITCTBUEM IS
BCTyIUIEHUSI B Opak. 3akoHonaTeabcTBO psiga iratoB CIIA Takske
YCTaHABJIMBAET 00s13aTeIbHOE MEIUIIMHCKOE OCBUIECTEILCTBOBAHUE
OyIylLMX CYNPYToB C LIEJbIO MpPEeayNpexXaeHus 3aKkioueHus Opaka
C JIMLIOM, CTPAJAIOLIUM XPOHMYECKON Gosie3HbIO!.

§ 4. Ilopsanok 3aKia0YeHuss Opaka

B cootBerctBuu ¢ . 1 cr. 10 CK Opak g0JKeH 3aKjio4aThes B
opraHax 3arca. JlaHHas ¢opMma 3akioueHus Opaka (rpaxkmaHcKas
¢opma Opaka) BeITeKaeT u3 cogepxanus 11. 2 cr. 1 CK, yctaHaBiu-
Batoiiero, uro B Poccuiickoit Denepaiiy nmpusHaeTcsl Opak, 3aK-
JIIOUEHHBIN TOJABKO B opraHax 3arca. Orcioma cienyeT, 4To Opak,
3aKJIIOUYEHHbIN Ha Tepputopun PAD 1100bIM MHBIM CITIOCOOOM U B JIpY-
TOM Y4YpeXJeHUU, TIOMMMO OpraHa 3arca, He MpU3HaeTCsl rocymap-
CTBOM U HE TIOPOXIAaeT HUKAKUX IMPaBOBBIX MOCASACTBUI. Takum
obpa3zoM, Opak, COBEPIICHHbIN IO PEJIUTMO3HbIM 00psiiaM (Harpu-
Mep, BeHYaHWEe B LIEPKBM) WM 1O HAlIMOHAJIbHBIM OObIYasiM, He
SIBJISIETCSI OpaKoM C IOPUAMYECKON TOUKM 3pEHMSsI, a 3HAYUT, U He
MOpPOXKAAET MpaB U O0sI3aHHOCTel cymnpyroB. I'paxmaHckasi (CBETC-
Kasi) popMa Opaka, 3aKJII0YAEMOI0 MOCPEACTBOM €0 perucTpauuu
B TOCYJIapCTBEHHBIX OpraHax, Oblia BBeaeHa B Poccum cornmacHo
Hekpery BLIIMK 1 CHK PCOCP or 18 nekadpst 1917 r. «O rpax-
JAHCKOM Opake, O JETSIX M O BelIEHMM KHHUI aKTOB TIpaXKIaHCKOTO
COCTOSIHUS» . DTUM Xe JleKpeToM OTMeHslach LiepKOBHas (opma
Opaka M ee TpU3HABaJIM BMpeAb YAaCTHBIM JEJOM BpPauyYIOLIMUXCS.
Hckmouenne JlekpetoM M IpyrMMM HOPMATHMBHBIMU aKTaMu Jejia-
JIOCh TOJIbKO /IS PEJTMTMO3HBIX OpakoB, COBEPIIEHHBIX 10 00pa30-
BaHMSI WM BOCCTAHOBJICHUSI TOCYIAPCTBEHHBIX OPraHOB 3aIllMCH aK-
TOB TI'paXIaHCKOTO COCTOSIHMSI. DTW Opakyd MpUpaBHUBAIUCH K 3a-
PETUCTPUPOBAHHBIM U HE HYXXIAJIWUCh B MOCIEMYIOICH perucTpaiuu
B OpraHax 3arca.

CK pemaeT enmHCTBEHHOE WCKIIIOYEHUE W3 npaBujaa O IIpU-
SHaHUUN HpaBOBOfI cuJbl TOJIBKO 3a 6paKOM, 3aK/IIIOYCHHBIM B Opra-

L Cwm.: Xazosea O. A. Ykas. cou. C. 40, 47.
2 CY PCOCP. 1917. Ne 11. Cr. 160.
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Hax 3arca (. 7 cT. 169), mig 6pakoB rpaxnaH P®D, coBepleHHBIX
M0 PEeJIMIMO3HBIM 00psiIaM Ha OKKYITMPOBAHHBIX TEPPUTOPUSIX, BXO-
guBimx B coctaB CCCP B nepuon Benukoit OteyecTBEeHHOI BOMHBI
JI0 BOCCTAHOBJICHUS HAa 3TUX TEPPUTOPHUIX T'OCYIAPCTBEHHBIX Opra-
HOB 3arca, — MpPHU3HAeT MX JCUCTBUTEIbHBIMM U WMMEIOIIMMU TIpa-
BOBYIO cwiy. Taxue Opaku He HYXIQJIWCh B TOCIEIyIOIIEH Tocy-
JApCTBEHHOI perucTpalyy B OpraHax 3arca.

Crnenmyer 3aMeTUTb, YTO B HACTOsIIee BpeMsl, HECMOTpSI Ha
pacrpoctpaHeHHOCTh B Poccuiickoit Menepauu pakToB odopmiie-
HUS B LIEPKBU Opaka JIMILIAMM, BCTYIAIOLIMMU B Opak, Takoil Opak
OyoeT uUMETh IOPUOMYECKYI0 CHUJIY TOJBKO MPU €ro. rocyJapCTBEH-
HOM pErucrpaluy B OpraHax 3arca.

[IpaBa 1 00s13aHHOCTU CYIIPYIOB HE MOTYT BOBHUKHYTb U3 (haK-
TUYECKMX OpayHbIX OTHOLIEHMI MYXYMHBI M KEHIIMHBLI 0e3 Trocy-
JMAPCTBEHHOM PErvCTpallMK 3aKJII0oUeHUsT Opaka, CKOJIb Obl JUTUTE/b-
HBIMU HM ObUIM 3TU oTHolIeHus. MakTudeckue Opaky MpuU3HAaBa-
JIUCh HapsiAy C 3apeTMCTpUPOBaHHBIMU B miepuo aelictBusl Koaekca
3aKOHOB O Opake, cembe U oreke PCOCP 1926 r.' 10 npuHATUS
Vkaza Ilpe3sunuyma BepxoBHoro Coseta CCCP ot 8 mronsg 1944 r.
«00 yBeJIMYEHUN TOCYJApPCTBEHHOI IMOMOIIM OCpeMEHHBIM KEHILM-
HaM, MHOTOIETHBIM M OJMHOKHMM MaTepsiM, YCWJICHUM OXPaHbl Ma-
TEPUHCTBA M JIETCTBA, 00 YCTAHOBJICHWM TOYETHOIO 3BaHUSI «Marb-
TepOMHSI» M YUpEXIEeHUU opleHa «MarepuHcKasi ciaBa» U Menaiu
«Meatb MaTepUHCTBA» . DTUM YKa30M YCTaHABIUBAJIOCH, YTO TOJb-
KO 3aperucTpuMpoOBaHHbBIM Opak IMOpOXAAeT MpaBa M OOS3aHHOCTU
CYNIPYTOB, B CBSI3W C 4YeM (DaKTUUYECKUM CYMpyraM IIpeiiarajoch
0(DOPMUTHL cBOU OTHOLLEHUS IyTeM PErMCTpaly Opaka ¢ yKa3aHU-
eM cpoka (haKTUYECKOI COBMECTHOM u3HU. Eciu dakTmyeckuii
Opak He ObUI 3aperucTPUpPOBaH, OH COXPAHSI CBOIO IIPABOBYIO CUJIY
TonbKo A0 8§ wmionst 1944 r. dpyrum Ykazom [lpesmmmyma Bepxos-
Horo Cosera CCCP or 10 Hos0ps 1944 1. «O mnopsinke Mpu3HaHUS
(pakTMyeCKMX OpayHBbIX OTHOIIECHWI B Caydyae CMEpPTU WM IIpoIla-
XU 6e3 BecTM Ha (pOHTE OTHOTO U3 CYIIPYroB» ObLIO OINpesese-
HO, 4TO B TeX Ciydasx, Korma (akTudyeckue OpayHbie OTHOIIIe-
HUSI, BOBHUKIIIME O MPUHATUSL YKaza oT § utong 1944 r., He Mor-
JI1 ObUIM OBITb 3apeTMCTPUPOBAHbI B CUJIY psila MPUYMH (CMEpPThb
omHOro 13 (paKTUYECKMX CYNPYroB WM Mponaxa 0e3 BecTd Ha
¢poHTE B BOEHHOE BpeMsl), APYroil CyIpyr MMea MpaBo OOpaTUTh-
Cs1 B Cyl C 3asBJIGHUEM O MPU3HAHUM €r0 CYNPYroM yMepIlero wiu

L CY PCOCP. 1926. Ne 82. Cr. 611.
2 BBC CCCP. 1944. Ne 37.
3 BBC CCCP. 1944. Ne 60.
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MpOITaBIIero 0e3 BeCTH JIMIa Ha OCHOBAaHWM paHee IelCTBOBaBIIIEC-
IO 3aKOHOIATEJIbCTBA B ITOPSIKE OCOOOr0 ITPOM3BOACTBA. YCTaHOB-
JIeHue cygoM (aKTHUYeCKUX OpadyHbIX OTHOLICHUIA, BOZHUKIIMX ITOC-
e 8 wiond 1944 1., He DOITyCKaeTcsl, IOCKOJIbKY 3aKOH HE CBSI3bI-
BacT C HUMM IIPABOBHIC ITOCIICACTBHUSI.

ComracHo cT. 25 3akoHa 00 akTax IpakAaHCKOIO COCTOSIHUS
20CY0apCcmeeHHAs pecucmpayus 3aKa4erus opaka npou3eooum-
cs 6 abom opeare 3aeca Ha meppumopuu PD no ewvibopy auu,
écmynarowux 6 0pax, U COCTOMT B TOM, YTO OpraH 3arca COCTaB-
JISeT 3aluch akTa O 3aKIIOYEHUM Opaka MeEXTy KOHKPETHBIMU JIM-
LIAMHY 1 BBIJACT UM CBUIETEILCTBO O 3aKioueHun Opaka. C MOMEH-
Ta TOCYIapCTBEHHOM pPErMCTpallMy 3aKJIIo4eHMsI Opaka B OpraHax
3arca, Kak ycraHoniyieHo 11. 2 ¢T. 10 CK, Bo3HUKAIOT B3aMMHBIE JINY-
HblE ¥ MMYILIECTBEHHbIC MpaBa 1 00s13aHHOCTU cympyros. IloaTeep-
KICHUEM JaHHOTO IOPUANYECKOro (pakTa SIBISIETCS COCTaBisieMast
OpraHOM 3arca 3aIliCh aKTa O 3aKJIIOYeHMM Opaka M BhIIaBaeMoe
OpraHoOM 3arca CBUAETEIbCTBO O 3aKJIHO4YeHUU Opaka. B 3amucu akra
0 3aKJIIoUYeHMU Opaka M B CBUICTEIILCTBE O 3aKJIIOUYEHMU Opaka
coaepxXaTcs CleIylolIye CBEICHUS O JIMLAX, BCTYIAIOIIUX B Opak:
damMunus (10 U Tocie 3aKiaudeHusl Opaka), MMsl, OTYECTBO, JaTa
1 MECTO POXICHMSI, BO3PACT, IPaXkIaHCTBO, HALIMOHAILHOCTL (BHO-
CUTCSl MO XEJaHWIO JIWI, 3aKJIOUMBIIUX OpaK), MECTO KUTEeJb-
CTBa, CBEICHUS O AOKYMEHTE, IOATBEPXKIAIOIIEM IIpeKpalleHue
npeaplayliero opaka (ecau auuo (auMua), 3akjJOYMBIIME Opak,
COCTOSZIM paHee B Opake), peKBU3UTHI JTOKYMEHTOB, YIOCTOBEPSIO-
IIMX JIMYHOCTHU 3aK/IIOYMBIIMX Opak, JaTa 3akjIrodyeHus Opaka, JaTa
COCTaBJICHWSI U HOMEP 3alMCHU aKTa O 3aKIIOYeHUM Opaka, MecCTO
TOCYIapCTBEHHOM pEerucTpaliuy 3aKaodeHus Opaka (HauMeHOBaHUE
opraHa 3arca), cepMsi 1 HOMEp BBIIAHHOTO CBUIETEILCTBA O Opa-
Ke, JaTa BbIIAYM CBUAETENIbCTBA O Opake (cr. 29, 30 3akoHa o0
aKTax rpaxiaaHckoro coctosHus). Co BCTYIUIEHHMEM B OpaK MyX-
YMHA UM KCHIIMHA CTAHOBITCA CYOBEKTaMU OTHOILICHWH, YperyJiu-
pOBaHHBIX HOpPMaMM KaK CEMEWHOro IpaBa, TaK M JIPYTMX OTpac-
Jieil mpaBa (IpaXIaHCKOIO IIpaBa, IpaBa COLMAILHOIO oOOecIiede-
HUS U Op.). DTUM OTHOLICHUSIM IIPUAAETCS YCTOMYMBOCTb U

1 CM.: MopMbI QNAHKOB 3aIMCH aKTa O 3aKITFOYeHNN 6112?1@ U CBUICTEILCTBA O
3aKIFOYeHNM Opaka. YTBepskaeHbI rocraHorieHreM IlpasurenscrBa PAD or
6 mtonsg 1998 . Ne 709 (C3 P®. 1998. Ne 28. Cr. 3359). 3amonHeHre O1aHKa
3alliMCM akKTa O 3aKJIIOYEHUUN 6pa1<a PETIaMECHTUPYCTCA HpaBI/IJIaMI/I 3allOJIHE-
HUS GJIAaHKOB 3aIliCceil aKTOB TpakKaIaHCKOro COCTOAHUA 1N 0JIaHKOB CBUACTEILCTB
(0] rOCYﬂapCTBCHHOﬁ PETUCTPALIMNU AKTOB TIPaXJIaHCKOIO COCTOAHUA, YTBEPXK-
NeHHBIMU TiocTaHoBleHUeM [IpaButenbctBa PD ot 17 ampensa 1999 r. Ne 432
(C3 PD. 1999. Ne 17. Cr. 2149).



§ 4. Iopsimok 3akiIoYeHus Gpaka 107

OIpe/Ie]ICHHOCTh MU — YTO BeCbMa BaKHO — oOecrieyrBaeTcs mpa-
BOBOI cTaTtyc OymaylIMX AeTeil CYIpYyroB.

Tonpko 3aperucTpUpOBaHHBIN B YCTAHOBJIEHHOM 3aKOHOM ITO-
psiaKe Opak IMOpPOXIAEeT COOTBETCTBYIOIINE ITPABOBBIE ITOCECACTBHS.
Kak oTMmedaeTcsa B Teopuu CEMEWHOro mpaBa, MMEHHO B 3TOM 3a-
KJTI0OYAeTCsI KOHCTUTYTMBHOE 3HAYEHME TOCYIapCTBEHHOM PErucT-
palMy 3aKJII0YeHUs Opaka', B HEKOTOPBIX CiIyyasiX ¢ 3aKIIOUYEHUEM
Opaka 3aKOH HEIOCPEICTBEHHO CBS3BIBACT IPEHOCTABICHHUE I'pax-
JaHaM OIIpeIeICHHBIX JIbIOT U IpenumylnecTs. Hampumep, BoeHHO-
CIy>KallluM, MPOXOOSINM BOEHHYIO CIyXOy IO KOHTpPAakTy, B Te-
YEHME TPEX MECSIIEB C MOMEHTA 3aKJIIOYEHMs IIEPBOro Opaka BbIIl-
JIauMBaeTCs OeCHpPOLIEHTHAsI CCyla Ha CPOK OO0 TpeX JET B pa3Mepe
10 12 OKIagoB MX JEHEXHOIO COMEpP>KAaHUS .

Tl'ocynapcTBeHHast perumcrpalivsl akTOB T'PaKAAHCKOTO COCTOSI-
HUS YCTAaHABJIMBACTCS B LIEJISIX OXPaHbl MMYIIECTBEHHBIX W JIMYHBIX
HEMMYIIECTBEHHBIX IpaB TpaxXgaH, a TaKXXe B MHTEpPEcax IocCy-
napctBa. IlocpencTBOM rocyaapCTBEHHON perucrpaluy 3akjtoue-
HUSI Opaka MpenCTaBJISIONIME TOCYIapCTBO OpraHbl 3arca BBIMOJI-
HSIOT CJICAYIOIIME OCHOBHBIE 3aTayuu:

KOHTPOJUPYIOT COOJIOEHNE YCTAHOBJIEHHBIX 3aKOHOM IOpsIi-
Ka U yCJIOBUI BCTYIUIEHUSI B Opak;

ouaIbHO 0(POPMIISIIOT BOZHUKHOBEHHE OpayHbIX OTHOIIIE-
HUIA MEXIYy MYXYMHOU M >KEHIIWHOW, YIOBJETBOPSS UX JIMYHBIC
MHTEPEChl U MOTPEOHOCTU B CO3NAHMU CEMbMU;

MOJIy4aloT CBeAeHUS O OpadyHOM cTaTyce TIpaxidaH U BeoyT
y4eT Kaxaoro ¢akra 3akIIoueHMs] Opaka, 4TO MCIIOJIb3YeTCs IIpU
BEICHUM CTAaTUCTUYECKOI oTyeTHOCTU B Poccuiickoit @eaepaunu u
BbIPaOOTKE OCHOBHBIX HampaBJeHWII rOCyIapCTBEHHOI CeMeHON U
JeMorpapuuecKoi NOJIUTHKY;

MpUOOPETalOT BO3MOXHOCTb OCYILECTB/ISATh B OydyllieM KOHT-
pOJIb 32 3aKOHHOCTBIO BO3MOXHBIX CJIy4aeB pacTOpXKEeHMsT Opaka.

Yro KacaeTcd OpakoB Mexny rpaxigaHamu P®, mpoxuBaio-
IIMMU 3a IpeaeaaMu Tepputopun P®, To B coorBeTCTBUU €O CT. 157
CK oHM 3aKio4alTcs B OUILIOMAaTUYECKUX IMpPeAcTaBUTEIbCTBAX
WIM B KOHCYJIbCKMX yupexkaeHusx P®, kortopeiM 3aKOoHOM (cT. 6
3akoHa 00 aKTaX I'paxkJIaHCKOI'O COCTOSIHMSI) MPeIOoCTaBIeHbI COOT-
BETCTBYIOILIIME MOJHOMOYMSI Ha TOCYIApCTBEHHYIO PETMCTPALMIO

1 Cm.: Anmokoavckaa M. B. Yxa3. cou. C. 117—118; Kommenrapuit k CeMeitHO-
My Kozaekcy Poccuiickoit @enepauuu / OtB. pea. A. M. Kysueyosa. C. 36.

2 CMm. 1. 9 cr. 13 ®enepanbHoro 3akoHa ot 27 Mas 1998 r. Ne 76-d3 «O cratyce
BOEHHOCTYXaInx» (¢ u3M. 1 fo11.) (C3 PD. 1998. Ne 22. Cr. 2332; 2000. Ne 1. Y IT.
Cr. 12; Ne 33. Cr. 3348; 2001. Ne 31. Cr. 3173; 2002. Ne 1. Ct.2; Ne 19. Cr. 1794;
Ne 21. Cr. 1919; Ne 26. Crt. 2521; Ne 48. Cr. 4740).
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aKToB TpaxigaHckoro cocrossHus. Kpome Toro, cr. 158 CK ycra-
HOBJIEHO, 4TO 3a TipeaenaMu Poccuiickoii Denepanuu Opaku Mex-
oy rpaxknaaHaMu PD Moryr ObITh 3aKJIIOUEHBI HE TOJILKO B JUILIO-
MaTUYECKUX IIPeICTaBUTEIbCTBAX WIM B KOHCYJIBCKMX YyUpexIe-
Husx P®, HO 1 B KOMIIETEHTHBIX OpraHax MHOCTPAHHBIX TOCYIapCTB
C COOMOACHMEM 3aKOHOIATEILCTBA CTPAaHBI MECTa WX 3aKJIIOUCHUS,
B TOM 4YMCJIe ¥ MO LIEpKOBHOMY 0Opsimy. Takue Opaku IpU3HAIOTCS
neiictBuTeNbHBIMU B Poccuiickoit @enepaunu, €CiId OTCYTCTBYIOT
MNpensTCTBUS, HEMOCPEICTBEHHO IpeaycMoTpeHHble cT. 14 CK.

CaMm mopsoK 3akiioueHus1 Opaka perjlaMeHTUpyercs CT. 11
CK, corimacHO KOTOPOH 3akxaroueHue 0paKka npou3eo0umcs moabko
8 AUYHOM MNPUCYMCMEUU AUY, 6CMYNAWUX 6 Opak. DTO O3Haya-
€T, YTO TOCyIapCTBEHHasl perucTpalMsl 3aKIIoUyeHUs Opaka 4depes
npencrasurelis B Poccuiickoii Peaepanu He paspeinaercs. [1pu-
YeM MIPUCYTCTBHE JIWII, BCTYITAIOIINX B OpakK, SIBISETCS 00sI3aTelIb-
HBbIM, HE3aBUCHMO OT MecTa 3akJiroueHus Opaka. Hamuuue yBaxku-
TEJbHBIX MPWYMH, IMPEISITCTBYIOIIMX SIBKE B OpraH 3arca 00oux
WA OMHOTO W3 OYIYIIMX CYIPYTOB, SIBJISIETCSI OCHOBAHWEM [IJISI CO-
KpallleHUsI WM YBEJIMYEHMS] YCTAHOBJICHHOIO 3aKOHOM CpPOKa Iocy-
JApCTBEHHOM perucrpaluy 3aKiIiodeHus: Opaka, HO HE MOXET CIIy-
>KUTh OCHOBaHWEM [IJISI MX (€ro) OTCYTCTBMSI B MOMEHT 3aKJIIOUECHMS
Opaka.

Kenarliue BCTynuTh B Opak JIMYHO MOAAIOT 00 3TOM COBMECT-
HOE MHCbMEHHOE 3asIBIEHUE YCTAaHOBJICHHOU (OpMBI IO CBOEMY
BBIOOPY B JII00OI opraH 3arca Ha Teppurtopun P@®. B Hem oHn momk-
Hbl TIOATBEPAUTh B3aMMHOE TOOPOBOJIBHOE COMJIacMe Ha 3aKJIroyve-
HUe Opaka, yKa3aTb, YTO K BCTYIUIEHHUIO B OpakK He MMeEeTcCsl IIpe-
naTcTBUii, npeaycMoTrpeHHbIX cT. 14 CK. Kpome Toro, B coBmecT-
HOM 3asIBJIEHWM O 3aKJII0OYEHWM Opaka JuIia, BCTyMarIue B Opak,
IOJDKHBI YKa3aTh CIEOyIOIIde CBedeHUs: (aMUIUIO, UMsI, OTIe-
CTBO, JaTy U MECTO POXKIEHMSI, BO3pacT Ha JeHb IOCYyIapCTBEHHOI
perucTpaliy 3aKiIlouyeHus Opaka, rpaXkdaHCTBO, HAIlMOHAJIBHOCThb
(YKa3bIBaeTcCs MO KEJaHUIO JIMI, BCTYMAIOIMX B OpaK), MECTO KU-
TEJIbCTBA KaXIOro M3 BCTYIMAKIIMX B Opak; (paMUiInu, KOTOpPBIE
U30MpaloT JIMla, BCTyHalollue B OpakK; PEeKBU3UTHI JOKYMEHTOB,
YIOCTOBEPSIOIINX JIMYHOCTH BCTYMAOLMX B Gpak’. OIHOBPEMEHHO
C Tofadeil 3asBICHUS HEOOXOOUMO MPEIBbSIBUTH TOKYMEHTHI, YIO-
CTOBEpSIIOIINE JIMYHOCTY BCTYITAIOIINX B OpakK, a TaKxKe JOKYMEHT,
MOATBEPKAAIOIIMI MpeKpallleHue IpeAblayinero Opaka (B ciaydae,

1 Cm.: @opma GiaHKa 3asiBJICHMS O 3aKitoueHuu Opaka (popma Ne 7). YTBepk-
neHa moctaHoBiaeHueMm [IpaButenbctBa P® ot 31 oktsaops 1998 r. Ne 1274
(C3 POD. 1998. Ne 45. Cr. 5522).
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eclii JIMIO, BCTymarollee B OpakK, paHee COCTOsIo B Opake), W
paspellieHUe Ha BCTYIUIEHME B Opak /10 JOCTUXEHMSI OpayHOro
BO3pacTa, €cJiM JIMIo, BCTynarollee B Opak, sSIBJSIETCSI HECOBEp-
IIEHHOJIETHUM (cT. 26 3aKOHa 00 aKTax IpaskIaHCKOTO COCTOSTHUSI).

Eciu mo kakoii-nubo mpuuurHe IPUCYTCTBUE B OpraHe 3arca
Npy TIomaye 3asiBJICHUST O0OMX JIMII, BCTYMHAlOIMX B Opak, HEBO3-
MOXHO WJIM KpaiiHe 3aTpyIHMUTEIbHO (OTHAJIEHHOCTh MPOXUBAHMS
Jpyr OT jpyra, 0oJie3Hb, MPOXOXIAEHWE BOCHHOW CIYy>XObl U T. IL.),
BOJIEV3bSIBIIEHWE JIWII, BCTYMalOIKUX B Opak, MoXeT ObITh 0(opM-
JICHO OTIENbHBIMU 3asiBIecHUSIMU. B 3TOM ciydyae moammch 3asiBiie-
HUS JIM1A, HE MMEIOIIET0 BO3MOXHOCTU SIBUTHCSI B OpraH 3arca, B
COOTBETCTBUM C T. 2 cT. 26 3akoHa 00 aKTaX rpaXJIaHCKOTo COCTO-
STHUSI TOJDKHA OBbITh HOTApUAJIbHO YIOCTOBEpEHa B YCTAHOBJIEHHOM
3akoHOM Topsiake'. Tak, NMOUTMHHOCTb TOMMUCH MOXET OBbITh 3ac-
BUIETEIbCTBOBAHA HOTAPUYCOM, pabOTAIONIMM B TOCYIapCTBEHHOM
HOTApUAIbHO KOHTOpE, WIM HOTApMyCcOM, 3aHMMAIOIIMMCS 4acT-
HOI TIPaKTUKOM, a TakKXe CHelMaJbHO YIMOTHOMOYEHHBIMU IOJIXK-
HOCTHBIMM JIMIIAMU OPTaHOB MCIIOJIHUTEIBHON BJIACTH, B CiIydae OT-
CYTCTBMSI B HAaceJIeHHOM IyHKTe HOTapuyca’.

Crnemyer umeTb B BUIY, 4TO (bakT MoJayy B OpraH 3arca 3asiB-
JIEHUSI O BCTYIUIGHUMM B Opak CBUIETEJbCTBYET JIMIIb O TEepBOHA-
YaJIbHOM HaMEpeHWM TMOAINMCABIIMX €ro JIMI[ CO3[AaTh CEMbIO U caMm
1Mo cebe He TOpOXAaeT HUKAKMX TIPABOBBIX MOCIEACTBUN MJIST HUX,
T. €. HE CBS3bIBACT JIMII, MOJABIIMX TAKOE 3asiBJIEHUE, B3aUMHbBIMU
obsi3atesibctBaMu. [loaToMy oHM B 00O MOMEHT BIpaBe OTKa-
3aThCsl OT TIPUHSITOTO PEILIEHMS] BCTYNUTh B Opak U He SIBUTHCS B
OpraH 3arca B YCTAHOBJICHHBI CPOK JUISI TOCYIapCTBEHHOM PEeTUCT-
pauuu 3akitoueHus: Opaka. OmHaKO perieHue 0TKa3aThCsl OT BCTYII-
JleHUs1 B Opak, HE3aBUMCUMO OT €ro MOTMBOB U TIPUYMH, TOJIKHO
OBbITb MPUHSTO TOAABLUIMMU 3asIBJIEHUE JIMLIAMU TOJBKO 10 MOMEH-
Ta ToCyIapCTBEHHOM pervcrpauuu 3akiarodeHus: Opaka. Ilocie ro-
CYIapCTBEHHOI PETMCTpaliMKU 3aKI0YeHus1 Opaka B IMOCIEeIyIOIeM
Opak MOXeT ObITb PACTOPTHYT WM TPU3HAH HENeHCTBUTEIbHBIM
JIMIIb C COOJIONIEHUEM YCTAHOBJICHHOTO 3aKOHOM TOpSIIKA.

1 Cwm. cr. 35—37, 42, 46 OcHoB 3akoHomaTenscTBa PD o Hortapuarte ot 11 des-
pans 1993 r. Ne 4462-1, BBeleHHBIX IMocTaHOBIeHUEM BepxoBHoro Cosera P®
or 11 ¢eBpang 1993 r. No 4463-1 ¢ MomeHTa ony6nukoBaHus (Bemomoctu PO.
1993. Ne10. Cr. 357).

2 Cm. cr. 37 OCHOB 3aKOHOHATENILCTBA O HOTapuare; 1. 1-—3 13—15, 59—61
WHCTPYKIIMM O TMOPSIIKE COBEPIIEHUS HOTapUaIbHBIX NCHCTBUIl JOJXKHOCTHBI-
MU JIUIIAMM OPTraHOB MCTIOJTHUTELHOM BJIACTH, YTBEPXKIEHHOM MHWHUCTEPCTBOM
foctuiin PO 19 mapra 1996 r. (BHA P®. 1996. Ne 6).
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Ilo obiemy npaBuiy, 3akperuieHHoMy B 1. 1 ¢1. 11 CK, 3ak-
Ato4ueHue 6paka npou3eo0umcs no UCmeYeHuu mecaya co OHsA no-
dauu 6 opean 3aeca 3asA64eHUsi AUUAMU, BCIMYNAWUMU 8 OPaK.
Teuenne maHHOTrO cpoka (a OH YCTaHOBJEH JJIST TIPOBEPKU CEPbhE3-
HOCTM HaMEpEeHWI JIMII, JKeJIaroIIuX BCTYIUTh B OpaK) HauyMHAETCs
Ha CIeAyIOlIWi JAeHb IOcie MOoAauu 3asBACHUS B OpraH 3arca u
HUCTEKAEeT B COOTBETCTBYIOIIEE YMCIO IOCJIEIHEro Mecslia Cpoka
(ct. 191, 192 T'K). B ToMm ciiyyae, eciyd 3TO YMCIO MPUXOAUTCS Ha
Hepabouuii AeHb, JHEM OKOHYAHUSI CpOKa CUMTaeTCsl OiavKanllui
caenytolmnii 3a HuUM padouuii meHb (cr. 193 I'K). Cnemyer 3ame-
TUTb, YTO YCTAHOBJIEHHBII 3aKOHOM MECSIYHbII CPOK ISl Tocynap-
CTBEHHOM pEerucTpaliiy 3aKjJIioueHus] Opaka JaeT TakkKe BO3MOX-
HOCTh 3aMHTEPECOBAHHBIM JIUI[AM COOOIIMTh B OpraH 3arca o0 Haju-
YU TPETSITCTBUI K 3aKITIOYEHUIO Opaka MeXTy KOHKPETHBIMU
Juuamu. OpraH 3arca o0si3aH TMPOBEPUTb, COOTBETCTBYIOT JIM 3TU
CBEJICHUST 3asBUTEJISI JEHCTBUTEIbHOCTU WIM HET.

HeobxonuMo nMeTh B BUILY, UTO B COOTBeTCTBUM co cT. 11 CK
OpeaH 3az2ca Npu HAAUMUU YEANCUMENbHbIX NPUUUH MOdCem KaK
cokpamums ycmarosaernvlii CK mecsunwvlii cpok 045 eocydap-
CMBEHHOU pesucmpayuu 3aKA4eHUs Opaka, mak U Yeeaudumso
e20, HO He Oonee uem Ha Mecay (paHee 3TOT CPOK MOT OBbITb YBEJIM-
yeH g0 Tpex MecsueB — cT. 14 KobC). Onnako B camoii ct. 11 CK
He JaeTcsl HU IMOHSITUSI, HU NPUMEPHOIo IIepeyHsl IPUYMH, KOTO-
pble B TaKWX CJIydyasiX MOTYT ObITb TPU3HAHBI YBAXKUTEJIbHBIMMU.
Borpoc 00 3TOM peiiaeTcsl pyKOBOAMTEJIEM OpraHa 3arca MCXo[s
U3 OLIECHKU KOHKPETHBIX XKU3HEHHBIX 00CTOSITEIBCTB U CIOKMBILICICS
npakTuky. Tak, CoKpallgHHe MECSIYHOIO CpOoKa [IJisl BCTYIUICHMS B
Opak cuuTaeTcsl BO3MOXHBIM TPY HaJIWYUK CJIEAYIOLIMX OOCTOSI-
TEeJNbCTB, TpeOyrowux 0ojee ObICTPOro 3akJOUYeHUs Opaka: Mpu-
3bIB XXEHMXa Ha BOCHHYIO ciyxk0y, OThE3[I KOro-T0 M3 OymylMX
CYIIPYroB Ha JJIMTEIbHBIM CPOK B KOMAHIWPOBKY, B TOM YHUCJIE 3a
py0Oex, OepeMEHHOCTh HEBECTHI, POXICHUE peOeHKa B pe3yJibTa-
Te BHEOpAuHbIX OTHOILIEHWM, HaJW4YUe MeEXAy CTOpoHamMHu (pakTH-
YECKMX OpayHbIX OTHOIIEHUI U T. 1. Be3ycloBHO, YTO HEKOTOpLIE
W3 3TUX OOCTOSITEILCTB JOJIKHBI OBbITh IMOATBEPKACHBI COOTBETCTBY-
IOIIMMU IOKYMEHTaMM (Harpumep, ClipaBKamu Y4YpexIeHus 31apa-
BOOXpaHEHUsI O OepeMEeHHOCTH, OOJIe3HU, POXIEHMU pedeHKa, KO-
MaHIUPOBOYHBIM YIOCTOBEPEHUEM U T. IL.).

C COBMECTHBIM 3asIBJICHUEM O COKPAILlEHMU YCTAaHOBJICHHOIO
3aKOHOM CpOKa I 3aKjIioueHusi Opaka oOpalllaloTcs caMM JIvIia,
BcTynawoonme B Opak (cr. 27 3akoHa 00 akTax IpaXIaHCKOro CO-
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cTostHusl). UTo KacaeTcsl yBeIMUYEHMSI CpoKa IJIsl 3aKI0YeHMsT Opa-
Ka, TO TaKoe JOIyCKAaeTCsI Ha MpaKTUKe M3-3a HaXOXICHUS OIHO-
TO U3 JIULI, BCTYMAIOIIMX B Opak, Ha CTAllMOHAPHOM JICUEHUU BCJIe/I-
CTBUE TSIKeJIoi 0O0JIe3HU, OTbhe3[da, HEOOXOOMMOCTU MPOBEPKU CO-
OOIIEHUST O HAJTMYMU MPEMSATCTBUIA K Opaky U B JPYyTrUX IMOJOOHBIX
caydasx. Kak cnenyer u3 cogepxkanus 1. 3 ¢r. 27 3akoHa 00 akTax
IPaXXIAHCKOTO COCTOSIHMSI, C COBMECTHBbIM 3asiBJI€HUEM O Tpojie-
HMM MECSIYHOTO CpoKa OOpalllaloTcsl B OpraH 3arca TakxKe caMu
JIMiia, BCTynaiolye B Opak. Ilpu yBeamyeHUM opraHoM 3arca cpoka
IS TOCYIapCTBEHHOM perucTpaluy 3akjalodeHus Opaka co JHS
MojayM 3asBJeHUs O 3aKJIIOYEHUM Opaka 10 JHS rocylaapCTBEeHHOMN
perucTpalyy 3akiaouyeHuss Opaka JO/DKHO TMPONTH He Oojiee IBYX
MeCSILIEB.

JIuia, BcTymamooiiye B Opak, MOTYT OOpaTUTLCS B OpraH 3arca
¢ 3agBjieHMEM 00 U3MEHEHUU MECSYHOIO CpoKa TocydapCTBEHHOM
perucTpalny 3aKiIiodeHus1 Opaka M B TOM cJlydae, KoInma jJaTa pe-
TUCTpallMy Opaka yxKe HasHadyeHa. [Ipy Haamymyu HEOOXOMMMBIX yBa-
KUTEJIbHBIX IIPUYMH PYKOBOIUTEIb OpraHa 3arca IPMHMMAET COOT-
BETCTBEHHO pEIIeHUE O COKpAICHWU WU 00 YBEJIMYECHMHU CpOKa U
Ha3HayaeT HOBYIO HaTy TOCYIApCTBEHHOM pEeruMcTpaluy 3aKIode-
HUS Opaka.

HoBbeiM B TIOpsinke 3akaiodeHust opaka B Poccuiickoii Menepa-
1y saBasgercsd ykazaHue cT. 11 CK Ha 6o3moxcrHocmob 3axkarouenus
Opaka 6 derb nodauu 3a564eHUsL NPU HAAUYUU 0COObIX 00CMOS-
menvcmeé (0epeMEHHOCTh, pOXIEeHHE peOeHKa, HEIMOCpeICTBEeHHAs
yIpo3a XWU3HU ONHOM M3 CTOPOH, KOMaHAMpPOBKA B TaK Ha3bIBae-
MblI€ TOpsYMe TOYKX U T. M.). OcoOble 0OCTOSITELCTBA, HA KOTOPHIE
CChIIAIOTCS JIWIIA, BCTyIAOIIME B Opak, JOJDKHBI OBITh MOATBEPXK-
JIEHbl COOTBETCTBYIOILIMMU AOKYMEHTAaMM (HAIIpUMEp, CIIpaBKa Me-
JMULAHCKOTO YYPEXIECHUS O OepeMEHHOCTH WIM O POXICHUU pe-
OeHKa, cIipaBKa O MecTe pabdOoThl, O KOMaHIWPOBKE B Hebe3orac-
HbIE PETUOHEI U T. I1.). Bormpoc 0 BO3MOXHOCTH 3aKJII0ueHUs Opaka B
JIeHb TOJAYM 3asIBJICHUSI PeIlIacTCsl OpraHOM 3arca B KaXKIIOM KOHK-
PETHOM CJIydae C YYEeTOM BCeX OOCTOSITeNIbCTB jAeia. B mobom ciy-
yae y JIMl, BCTyHalolIMX B Opak, HeT 0e3yCJOBHOrO IpaBa KakK Ha
COKpallleHHe CpoKa TOCydapCTBEHHON pPEerMCcTpaluy 3aKITIoYeHUS
Opaka, Tak M Ha 3aKJIOUYeHUEe Opaka B JEeHb NOJAYM 3asiBICHUS
Jaxe Mpyd HaJMYMU YBAXKUTENIbHBIX MHPUYUH.

Yr1o Xe KacaeTcs HEeMoCPeJCTBEHHO CaMOl TOCyNapCTBEHHO
perucTpaumm 3akiatoueHusi 6paka, To coracHo cT. 4, 27 3akoHa
00 aKTax TpakIaHCKOTO COCTOSIHMSI OHa TPOM3BOIMTCS OpraHaMu
3arca B TMOpSIIKE, YCTAHOBJIGHHOM [JISI PETUCTpAIlMU aKTOB TIpax-
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JaHcKoro coctosiHus. OOIye mpaBuiia 3aech TakoBbl. [lpu npueme
3asIBJICHUsI OpraH 3arca JIOJKeH O3HAKOMMTb JIMII, KeJIaloIUX 3a-
KJIIOUUTH Opak, ¢ MOPSIKOM U YCAOBUSMU TOCYAapCTBEHHON peruc-
TpaluMu 3aKI0YeHus Opaka, pa3bsICHUTh UM UX IpaBa U 00sI3aHHO-
CTU KakK OyIylIMX CYIPYIrOB M POAMTENIe W YOEOIUTbCS, YTO OHM
B3aMMHO OCBEIOMJICHbI O COCTOSIHUM 310POBbSl M CEMEHHOM MOJIO-
XKeHuu Apyr apyra. Kpome Toro, BcTynamliue B Opak B 00s13a-
TEJIbHOM TMOPSIKE IMPEeAyINpexkaaoTcs AOKHOCTHBIM JIMIIOM Opra-
Ha 3arca 00 OTBETCTBEHHOCTU 3a COKPBITHE TPETSITCTBUI K 3aKJIIO-
yeHuto Opaka. 1o cornacoBaHUIO C JIUIIAMU, XEIAIOIIMMU 3aKTI0YUTh
Opak, opraH 3arca Ha3HayaeT BpeMs (IeHb M 4Yac) rocylaapCTBeHHOM
perucTpalMmu 3akaodeHus Opaka. Bpems peructpanuu Opaka Ha-
3HaYaeTCsl C TaKMM pacyeToM, YTOObl OHO HE COBIIANajo CO Bpe-
MEHEM pPEeTUCTpallMM CMEPTH WIM PACTOPXKEHUS Opaka B TOM Ke
opraHe 3arca. Ilo >kemaHuro aul, BCTyNalOIIMX B Opak, OpraH 3ar-
ca obecrieurMBaeT TOPXKECTBEHHYIO OOCTAHOBKY TIOCYIapCTBEHHOI
perucTpalnu 3aKJIoueHUsT Opaka (BBIIEISIOTCS 0J1aroyCTpOeHHbBIS
MOMEIIIeHMSI, TIPUTJIAIIAOTCS CBUAETENIM, 3HAKOMbIE U T. IL.).

T'ocynapcTBeHHast perucrpauus 3akaoyeHus: 6paka MpPOU3BO-
JUTCSI B MOMEIIEHUM OpraHa 3arca B IMPUCYTCTBUM JIMILI, BCTyMaro-
mux B Opak. OgHako B cilyyae, Korja Jiviia, BCTyMarolue B Opak
(omHO M3 ML), HE MOTYT SIBUTHCS B OpraH 3arca BCJICACTBUE TSI-
JKeJIo OOJIe3HM WJIM IO JPYrol YBaXKUTEJbHOW MpUYMHE, Tocydap-
CTBEHHasl pervMcTpanus 3aKiodeHust Opaka, KaK yCTaHOBJIEHO II. O
cr. 27 3akoHa 00 aKTax TPaXIAHCKOTO COCTOSIHMSI, MOXKET ObITh
Mpou3BeieHa B APyroM Mecte (Ha J0MYy, B MEIULIMHCKOW WJIM WHOM
OpraHu3allu), HO TIPU YCJIIOBUM O0s13aTE€JIbHOTO MPUCYTCTBUS 000-
WX JIMILI, BCTyMarolux B Opak. ['ocynapcTBeHHasi perucrpaius 3aK-
JIOYeHUs1 Opaka C JIMIIOM, HAaXOASIIMMCS TOJ CTpaxkei WM OTOBI-
BalOIMM HakKa3aHue B MeCTax JIMIIEHMSI CBOOOAbI, MPOU3BOAMTCS
OpraHoM 3arca B MPUCYTCTBUU JIMII, BCTYMamIIUX B Opak, B rome-
LIEHUY, OMNpeAeasieMOM HaYyaJIbHUKOM COOTBETCTBYIOIIETO YUYpexk-
JIIeHWs TI0 COIVIACOBaHMIO ¢ opraHoMm 3arca (m. 7 cr. 27 3akoHa 00
aKTax TPaXAaHCKOTO COCTOSIHUS).

Bo3moxHa cutyaiusi, Korma Jiviia, BCTynarolive B Opak, He
SIBUJIMCh B HAa3HAYEHHBIN CPOK [JIs1 TOCYTAPCTBEHHOW PETrUCTpaliu
3aKiioueHus Opaka. Ecau nmpuumHa HesiBKM OyneT mpu3HaHa opra-
HOM 3arca HeyBaXXUTEJIbHOW, TO JWIla, XeJlalollMe BCTYMUTb B
Opak, MOTYT elle pa3 MoAaTh B OpraH 3arca 3asiBJI€HHE O 3aKJII0-
YyeHuUM Opaka.

3a rocyIapCTBEHHYIO PErMcTpalvio 3aKJIloueHusi Opaka, BKIIO-
yas BblOA4yy CBUJETEJIbCTBA O Opake, B3MMAETCsl TOCYIapCTBEHHasI
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MOIUTMHA B OMHOKPATHOM pa3Mepe MUHMMAJIbLHOTO pasMepa OIljia-
TBI TPYyJa .

B mokyMeHTax, yOOCTOBEpSIOIIMX JUYHOCTh JIML, BCTYIMB-
murx B Opak (mmacmoprax, yIOCTOBEPEHMSIX JUYHOCTA OG(UIIEPOB,
MparnopuIMKOB, MUYMAHOB, BOGHHOCIYKALLIUX CBEPXCPOYHOM CITYXK-
Obl; BOEHHBIX OuWJIeTaX BOSHHOCTYXAIIMX CPOYHOM CIYyKObI, BOCH-
HBIX CTPOMTENEil M KYypCaHTOB), IIPOM3BOAUTCS OTMETKa O TOCY-
JIapCTBEHHOM perucTpalMy 3aK/II0UYeHHUs] Opaka C ykazaHuem ¢a-
MWINKM, UMEHHU, OTYECTBA U rolla POXKICHUS APYroro Cympyra, Mecra
Y BpPEMEHU perucTpaluy Gpaka’.

B cootBerctBUM ¢ mojoxXeHUsIMU 3akoHa P®D ot 27 ampens
1993 1. Ne 4866-1 «O0 oOXajloBaHUM B Cyl JEHCTBUIA U pEILIeHUH,
HapylIaloIMX IpaBa rpaxmaH» (¢ u3M., BHeceHHbIMU Demepalib-
HBIM 3aKOHOM OT 14 neka0Opst 1995 r. Ne 197-93%) cr. 11 CK ycra-
HaBJIMBaeT, YTO OTKAa3 OpraHa 3arca B IOCYJIapCTBEHHON perucrpa-
LK1 3aKJIIOYeHMsT Opaka MOXKET OBITh OOXajaoBaH B Cyl JIMLIAMM,
KeJalIMMU BCTYNUTh B Opak, Wid ogHMM M3 HuX. 2Kajoba Ha
pelIeHre opraHa 3arca MoXeT ObITh MoAaHa MO YCMOTPEHMIO JIUII,
BCTyHalolmux B Opak, MO MECTYy HX XKMTEJbCTBA WJIM II0 MECTY
HaxoxaeHusT opraHa 3arca (cr. 4 3akoHa P® «O0 obxaioBaHUU B
Cyn IEeWCTBUI M pellleHnid, HapylIaIuX IIpaBa Tpaxknan»). B mm-
TepaType BBICKa3aHO OOOCHOBAaHHOE, Ha Halll B3MJISIA, MHEHUE O
ToM, 4to 1. 3 cT. 11 CK HyxXnaeTcd B paclIMpUTEILHOM TOJIKOBa-
HUMU, T. €. 00KaJIOBaTh B CyJl MOXKHO M HEOOOCHOBAHHbBIN OTKA3 OpraHa
3arca COKpaTUTh WM YBEJIWYUTh CPOK PEerMcTpalvy Opaka IIpy Ha-
JIMYMW YBAKUTEbHBIX TIPUUMH, a TaKkKe HEOOOCHOBAaHHBIN OTKa3 B
rOCYIapCTBEHHOM PEerncTpaliuy 3aK/IoueHus Opaka B JeHb Iogauu
3asIBJIEHUS TIPY HAJTMYUKM OCOOBIX OOCTOSITENBCTB .

CemeliHoe 3aKOHOIATEILCTBO OOMBIIMHCTBA 3apyOeXKHBIX CTpaH
TakxKe MpeaycMaTpuBaeT 00s13aTeIbHYI0 TOCYIapCTBEHHYIO PETUCT-
pauMio 3akimoueHusl Opaka. OgHAKO B HEKOTOPBIX TOCYIapCTBax

1Cwm. momm. 1 1. 5 cr. 4 3akoHa PD «O rocynapcrBeHHoi nonumHe» (B pen. Pene-
pasnibHOrO 3aKkoHa oT 31 gekabpst 1995 r. Ne 226-dD3, ¢ U3M. U JOIL.).

2Cwm. 1. 5 TMonoxeHus o macnopre rpaxganuHa PO u n. 12 Onucanus G1aHka
nacropra rpaxnaHuHa P®, yTBepxkIeHHBIX MOcCTaHOBIeHUEM [IpaBUTENbCTBA
P® ot 8 utonst 1997 . Ne 828 (C3 PD. 1997. Ne 28. Cr. 3444); ®opma OTMETKH
(OTTHCKa IITaMIla) TOCYIApCTBEHHOW PEruMCcTpallMi 3aKIloYeHUs Opaka ycra-
HOBJIeHa TIpwiIoXeHueM 4 K MHCTpyKLMU O MOpsiAKe BbIAauM, 3aMEHbI U ydeTa
MacIoproB rpaxaaHuHa P®, yrBepxneHHoii mpukazoM MBJl Poccum or
15 centabps 1997 r. Ne 605 (BHA. 1997. Ne 22).

3 Benomoctu PD. 1993. Ne 19. Cr. 685; C3 P®d. 1995. Ne 51. Cr. 4970.

4 Cm.: Kommenrapuit k CemeitHomy kxozxekcy Poccuiickoit @enepauuu / OTs.
pen. 4. M. Ky3zueyosa. C. 42.
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(Aurmusg, Wranusa, Wcnanms, Abcrtpanus, CKaHIMHABCKHME TOCY-
JapcTBa) JOITycKaeTcsl KaK IpaxXgaHCKasl, TaK 1 LepKoBHas dopMma
Opaka. M nuiiib B HECKOJBKUX cTpaHax (AHmoppa, JIMXTEHIUTe’H,
Kunp u ap.) 3axmodeHne Opaka Ay JIALL OIPeIeJIeHHOTO BEpOUC-
MOBEIAHUS BO3MOXHO TOJIBKO B PEJIMTUO3HOM (opMme'.

C yyeroM ocoboii BaXXKHOCTU 3aKJIIOUEHUsI Opaka B KOHCTHUTY-
LIUSIX HEKOTOPBIX TOCYIapCTB MMEeTCsl yKazaHue Ha HeoOXOIUMOCTb
3aKOHOAATEIbHOIO PEryJIMPOBAHUS CBSI3aHHOK C 3TUM IIPOLEIYPHI.
Tak, 8 Konctutyuun Mcnanmum (cr. 32) 3aKkpeluieHo, 4To ¢opMa
Opaka, OpayHbIil BO3pacT, IIPABOCHOCOOHOCThb, HEOOXOOMMasl IS
€ero 3aKJIIoYeHMs, JOJDKHBI PEryjJupoBaTbcsl 3aKOHOM'. B cooTset-
ctBun co cT. 24 Konctutynum fnoHny 3aKOHaMU JOJDKHBI Perysim-
poBaThCsl BBIOOpP CYIpyra M Ipyrue BONPOCHI, CBSI3aHHBIE C Opa-
KoM U ceMbeil. Ilpu sTOM mpemycMaTpuBaeTcs, YTO 3TU 3aKOHBI
JIOJKHBI COCTABJISIThCSI MCXOJSl M3 MPUHILIMIIA JTUYHOTO JTOCTOMHCTBA
Y PaBEHCTBA I10JIOB .

CormacHo cr. 36 Koncturyuuu [lopryranmm 3akoH IOJKEH
yCTaHAB/IMBAaTh HEOOXOMMMBIE YCIOBUS 3aK/IIOUeHMsI Opaka U IIO-
CJIEICTBUSI BCTYIUIEHUSI B HEro HE3aBUCUMO OT (DOPMbI COBEpILIE-
Hus uepemonun’. Koncruryumst Jlrokcem6ypra (cr. 21) ycTaHaBiu-
BaeT, 4YTO TpaxAaHCKuK Opak IOJKEH Bcerga IpeallecTBOBAThb
LEPKOBHOMY OpaKy’.

IIpumepHO Tako# Ke IOIXOH 3aKperieH M B KOHCTUTYIIUSIX
psina tocymapctB Bocrounoit Esponmr (Ambanmm, boarapum, Py-
MblHuK, PecnyOnuku CrnoBenuu, PecnyOnmnku XopBaTtuum), KOTO-
pbIMU TIpEIyCMOTpeHa HEOOXOAMMOCTh PETYJIUPOBAHUSI 3aKOHOM
OCHOBAHMII M TOpSAIKA 3aKJIIOUYeHUs] Opaka’. AHAJIOrMYHbIE HOPMBI
MMEIOTCS M B KOHCTUTYLMsIX HekoTopbix crpaH CHI'. B yactHocTH,
B Y. 4 ct. 48 Konctutyunmn Pecrrydommku MosngoBa 3aKperuieHO, 9To

1 Cm. mompobHo: Xazoea O. A. Ykas. cou. C. 42—52; Mameees I. K. Yka3. cou.
C.58—62.

2 Cwm. cr. 32 Koncruryumn Hcmanun (KoHcTUTynMM 3apyOeXHBIX TOCYIApCTB.
M, 1997. C. 306).

3 Koncruryuust dnonuu // Tam.oxe. C. 445.

4 Koucruryuus Ilopryranum // Kouctutyumu rocymapers Espomneiickoro Co-
103a / Ilon pen. JI. A. Oxynwvrosa. C. 530.

> Cm.: KoHctutyums Bemmkoro repuorctsa JlrokcemOypr // Tam xe. C. 458.

6 Cm. cr. 32 KoHctutyioHHOro 3akoHa Pecry6nuku Anbannn «O0 OCHOBHBIX
KOHCTUTYLMOHHBIX TonoxeHusix» (KoHctutyuuu rocynmapers LleHTpanbHOl U
Bocrounoit Esporniel / OtB. pen. H. Bapaamosa. C. 52); cr. 46 KoHctuTyuuun
Pecnyonuku bonrapun (Tam xe. C. 66); cr. 44 Koncturyuun Pymbinuum (Tam
xe. C. 277); cr. 53 Koncruryuum Pecryonuku Crnosenuu (Tam ke, C. 374);
cr. 61 Koncruryuum Pecnyonuku Xopsatuu (Tam xe. C. 436).
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YCJIOBUSI 3aKJIIOYEHUS] OpaKa YCTaHABIMBAIOTCS 3aKOHOM . KOHCTH-
tymusamu JIutoBckoii Pecriyommkm m Pecniyonukn CroBeHMHM crie-
LIMAJIbHO OrOBOpPEHa HEOOXOAUMOCTh 3aKOHOMAATEIbHOTO PEeryJIrpo-
BaHUS TOCYJIApCTBEHHON perucTpaluu Opaka’.

§ 5. HeaeilcTBUTEILHOCTD Opaka

5.1. OcHoBaHMS M1 IOPSIZIOK NPU3HAHKS OpaKa HeNElCTBUTE Ib-
oM. B cootBeTcTBUM cO cT. 27 CK HeaeicTBUTEIbHBIM IIPU3HACT-
cs Opak, 3aKIIOYeHHBI C HapylIeHUWEM YCJIOBUI W (WIM) BOIIPEKU
MpensaTCeTBUAM, IIPeIyCMOTPEHHBIM cT. 12—14 u 1. 3 cr. 15 CK, a
Takke Opak, 3aK/IIOUYEHHBIN 0e3 HaMepeHUs CYIPYroB miu OIHOIO
M3 HUX CO3[aTh CEMbIO (TaK Ha3bIBaeMblil (PUKTUBHBII Opak).

KaxnpIii 3aperucTpMpoBaHHbIN B YCTAHOBJIEHHOM 3aKOHOM I10-
pslike Opak mpearoaaraeTcsi 3aKOHHO COBEPIIEHHBIM, T. €. TeCTBU-
TeJbHBIM. IloaTOMY 10 mpu3HaHuMsg Opaka HeXeHCTBUTEIBLHBIM OH
CYIIECTBYET CO BCEMM BBLITEKAIOIIVMMM OTCIONA TIPABOBLIMU ITOCTIEHA-
crBusiMu. [lpusHanue Opaka HemeHCTBUTEIBHBIM MOXET OBITh ITIPO-
n3BeleHO ToJbKo cyaoM (1. 2 cr. 27 CK). o BeIHECEHUSI CyIOM pe-
IICHUsI O MPU3HAHUM Opaka HeAeHCTBUTEIBLHBIM COCTOSIINE B HEM
JINIIA CUMTAIOTCS CYIIPYTaMM C COOTBETCTBYIOIIMMM B3aIMHBIMU IIpa-
BaMM M 00sI3aHHOCTSIMU. Bce mpaBoBBIE ITOCICACTBUS 3aKIIOUCHUS
Opaka aHHYJMPYIOTCS TOJbKO Ha OCHOBAaHWM CYIEOHOIrO peIleHUs O
MpU3HAaHUKM Opaka HeAaeWcTBUTENbHBIM. Hukakoit mpyroii opras,
KpoMe cy/ia, He MpaBOMOYEH paccMaTpuBaTh A0 O MPU3HAHUU
Opaka He meiicTBuTeNbHBIM. Ilpu3HaHMe cymoM Opaka HeIeHCTBU-
TEJIbHBIM TTPOM3BOAMTCS B IOPSIIKE MCKOBOTO ITPOM3BOACTBA.

[Mpe3ymrmius neiicTBUTEILHOCTH Opaka, 3aKIIOUYeHHOTO B yC-
TAaHOBJICHHOM 3aKOHOM ITTOpPSIIKE, HE BhI3bIBajla COMHEHUS KaK B Te-
OpUM COBETCKOTO CEMEWHOTO IpaBa, TaK U B COBPEMEHHON IOpUIN-
Jyeckoi nuTepaTtype. B mocmenHue mecsaTuieTHsI He TIpeTepriesia
M3MEHEHUS M TOYKa 3peHHUs Ha TMpu3HaHWe Opaka HeaehHCTBUTEIb-
HBIM KaK Ha CaHKIIVIO 32 HapyIIeHUsI CEMEHOIo 3aKOHOIATeIbCTBA,
JOTYILIEHHbIe BCTYMUBLIMMU B Opak JMLAMKU (WM OTHUM U3 HUX)'.

! Cm.: Koucrutynust Pecriy6nuku Mosgosa // HoBble KOHCTUTYLMM CTpaH
CHT u crpan bantuu. Bein. 2 / Tlon pen. H. A. Muxaaesoii. C. 320.

2 Cwm. cr. 38 Koucrutyuuu JIntockoit Pecriy6nuku (KoHcTUTYLMM rocynapcTs
HenrpansHoit u Bocrounoit Eporibl / OtB. pen. H. Bapaamosa. C. 156); cr. 53
Konctutymun Pecniyomuku Cnoennn (Tam xe. C. 374).

3 Cm., Hamp.: Coserckoe cemeitnoe npaso / IMox pen. B. A. Pacenyesa. C. 81;
Mameees I. K. Yka3. cou. C. 74; Aumokoavckas M. B. Yxa3. cou. C. 125—126;
Kommenrapuit k CemeitHomy Koaekcy Poccuiickoit ®enepanuu / OTB. pen.
HU. M. Kysneyosa. C. 69.
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KoHKpeTHbII TIepedyeHb OCHOBaHUW JJisl TpU3HaHUsI Opaka He-
NercTBUTEeNbHBIM orpenesneH m. 1 cr. 27 CK, HOCUT ucyeprbiBalo-
WA XapaKTep W HE TOMIEXKUT paCIIUPUTEIbHOMY TOJKOBAHMIO.

K ocnoséanuam npusnanus Opaka HedelicmeumenbHbiM OTHO-
cATCSl clieaylole oOCTOSITeIbCTBA:

a) OTCYTCTBME B3aMMHOTO AOOPOBOJILHOTO COTJIaCUSl MYXKUM-
HBI 1 XEHIIWHBI, BcTynamomux B 0pak (cr. 12 CK);

0) HegoCTUXXKE€HHUE BCTYMUBIIMMU B Opak jJullaMu (WIM OJHUM
U3 HUX) OpauyHOro BO3pacTa, €CJiu OH He ObLT CHUXKEH B YCTaHOB-
JIeHHOM 3akoHoM Ttopsiake (ct. 12, 13 CK);

B) HaJu4iMe y BCTYIMBIOMUX B Opak aull (WIA OJHOTO M3 HUX)
JIPyroro HepacToprHyroro opaka (a63. 2 cr. 14 CK);

) 3aKJII0oYeHre Opaka MexXmy OJM3KUMU pOJACTBEeHHUKaMu (ab3. 3
ct. 14 CK); 3akiaoyeHue Opaka MeXIy YCBIHOBUTEJEM M YChIHOB-
JneHHBIM (a03. 4 cr. 14 CK);

JI) 3akJloYeHUe Opaka MeXAy JUILaMM, U3 KOTOPBIX XOTSI Obl
OIHO JIUIIO TIPU3HAHO CYJIOM HEeIeeCrOCOOHBbIM BCJEACTBUE TICUXHU-
yeckoro paccrpoiicta (a63. 5 cr. 14 CK);

€) COKpBbITUE OJHMM U3 JIMII, BCTyMNawIlluX B Opak, BeHepHU-
yeckoit 6one3nn mim BUY-undexnuu (1. 3 cr. 15 CK);

K) 3aKJioueHue (DUKTUBHOTO Opaka, T. €. eCv CYNPYTryu Wiu OIuH
W3 HUX 3aperMCTPUPOBAJIM Opak 0e3 HaMepeHUsI CO3IaTh CEMBIO.

Hnsg mpusHaHusg Opaka HeAEeUCTBUTENbHBIM JOCTATOYHO MOJ-
TBEPXIEHUS B Cyde OIHOTO W3 MEepeUYMCICHHBIX OCHOBAaHUM, XOTS
Ha MPakTUKe MOXET MPUCYTCTBOBAaTh U UX COBOKYITHOCTb. PaccMoT-
puM ux OoJiee MOAPOOHO.

Omcymcmeue 83aumMH020 000POBOAbHO20 CO2AACUSL MYHCHUHDBL
U JICCHWUHbL, 6CMYNarnwux 6 Opaxk, HepeakKo MMEHYETCS B TEOPUU
CeMeHOro mpaBa IO aHAJOTUM C TPaXJIaHCKUM IIPaBOM ITOPOKOM
BOJIM TIpU 3aKJitoueHuM Opaka. [Topok Boiau mpu 3akaOYeHUU Opaka
MOXET ObITb OOYCJIOBJIEH Pa3JMYHBIMU TMPUYMHAMU, K OCHOBHBIM
U3 KOTOPBIX, KaK IPaBUJIO, OTHOCSTCS IIPeAyCMOTPEHHBIE CT. 28
CK o0cTosiTennbcTBa: MPUHYXAEHUE K 3aKII0OYEeHUI0 Opaka (Tpume-
HEeHUe WU yrpo3a TMpUMeHEeHUs (PU3MUECKOTro WJIM MCUXUYECKOTO
HacuJius); obMaH; 3abyyXJaeHue Jivlia, BCTyIaloilero B Opak (He-
MMpaBUWJIbHOE IIPEACTaBICHUE O JUYHOCTU Oyayliero cymnpyra u
00OCTOSITEILCTBAX BCTYIJICHUSI B OpakK, MMEIOIIMX CYIIECTBEHHOE
3HaYeHUE), HECMOCOOHOCTh JIMIa TMPU 3aKkJIloYeHUU Opaka B CUITY
CBOETO COCTOSIHUS OTAaBaTh OTYET B CBOMX JEUCTBUSIX U PYKOBO-
IUTh UMM (HApKOTUUYECKOE WJIM aJIKOTOJIbHOE OTIbSTHEHUE, TSIKE-
joe 3aboneBaHue). B yacTHocTH, B CyneOHOU MpakTuke Opak Mpu-
3HAEeTCs HEeNeWCTBUTEIbHBIM, €CJIM COTjlacue Ha ero 3aKJI4YeHUue
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JAHO JINIIOM, KOTOpPO€ B TO BpeMsl B CUJIYy OOJIE3HCHHOIO COCTOSI-
HUSI HE MOIJIO OTAABaTh OTYET B CBOMX NEUCTBMSIX M PYKOBOIWTH
VMM, a TI0 BBI3IOPOBICHUM HE MPOAOJIKANIO CYMNPYXKECKMX OTHO-
mrenmii. Ilo genmamM maHHOM KaTeropuy CyIOM MOXKET ObITh Ha3Hade-
Ha cyaeOHO-TIcMXuaTpuyeckass 3KCIepTu3a (B LIE/ISIX BBISICHEHUS
CITOCOOHOCTU JIMIIA OTJABaThb OTYET B CBOMX JNCUCTBUSIX M PYKOBO-
JUTh UMW IPU BCTYIUIEHMU B OpaK) WM CydeOHO-IICUXOJIOrMYecKast
9KCIIepTH3a (B LIEJISIX BBISBICHUSI OCOOCHHOCTEN ICUXNIECKUX TIPO-
LIECCOB M COCTOSIHMSL JIMLIA, KOTOphbIe IO3BOJIWIM Obl CHENIaTh BEp-
HBIA BBIBOJ, O €r0 CMOCOOHOCTH K OCO3HAHUIO (haKTUUECKOIO CONIep-
JKaHUSI COBEPILEHHOIO AECTBUS B BUIE BCTYIUICHUSI B Opak W O
CITOCOOHOCTU K BOJICBOMY YITPaBJICHUIO MM), 4TOOBI JOKa3aTh HaJM-
yye MOpoKa BOJIM KaK IOPUAMYECKU 3HAYMMOIO OOCTOSITEILCTBA IIPU
BCTYIUIEHUU B OpaK .

Jng npu3HaHUs Opaka HENEeMCTBUTEIbHBIM HE HMMEIOT CyIe-
CTBEHHOTO 3Ha4YeHMsI KOHKPETHBIE TTPUUMHbBI, 00YCIIOBUBIINE OTCYT-
CTBME B3aMMHOIO JOOPOBOJIBHOIO COIJIACHSI MYKUMHBI Y SKEHILIUHBI,
BCTYNUBIIMX B Opak (IpUHYXIEeHUE, 0OMaH, 3a0y>XKAeHUE, HECITO-
COOHOCTBH JIULIA MPHY 3aKJIIOUYEeHUMM Opaka OTHaBaThb OTYET B CBOMX
JEUCTBUSIX M PYKOBOIWTH MMU), TIOCKOJIBKY B JIIOOOM U3 IIepeUmC-
JICHHBIX CJIy4yaeB, HE3aBUCHUMO OT €r0 KOHKPETHBIX IPOSIBICHUIA,
MMEET MECTO HECOOTBETCTBHE (POPMAaTbHOTO BHIPAXKCHMUST BOJIM ACH-
CTBUTEJILHOM BOJIe BCTYIAIOLIMX B OpaK WM OLIMOOYHOE BhIpazKe-
HHUE BOJIM BCTYIAIOIIMX B Opak, T. €. HapylIaeTcsl YCTaHOBJIECHHOE
ct. 12 CK ycioBue J00pOBOJILHOCTH BCTYIIJIEHUSI B Opak.

JpyrM ocHOBaHUEM [IJIs1 IIPU3HAHMS OpaKa HelelCTBUTEILHBIM
SIBJISICTCSI Hedocmudicenue 6Cmynarouumuy 8 opax auyamu (uiu oo-
HUM U3 HUX) Opa4HOo20 803paAcma HA MOMEHm 3aKA4eHUs bpaka,
€CJI OH He ObLI CHIDKEH B YCTAHOBJICHHOM ITOPSIIKE OPraHOM MECT-
HOIo caMoyIpaBiecHUs. [ocynapcTBeHHAsl perucTpalysl 3aKII0OUYCHUS
Opaka ¢ JIMIIOM, He JOCTUTIIMM OpayHOro BO3pacTa W HE MMEIOIINM
pelIeHUS] OpraHa MECTHOTO CaMOYIIPABJICHUS O €r0 CHIDKEHMM, MO-
JKET SBJISITbCS KaK pe3yJIbTaTOM HapyILICHWI CO CTOPOHBI pabOTHM-
KOB OpraHa 3arca, Tak M1 oOMaHa CO CTOPOHBI BCTYIIAIOLIUX B Opak
Jmi (HarpuMep, TpeAcTaBiIeHbl MOMIOXKHBIE CBEICHUSI O BO3pac-
te). [Ipr3HaHue Opaka HeAEHCTBUTEIbLHBIM B TAKOM CJIy4dae IIpeaoI-
penensieTcsl MHTepecaMu HecoBeplleHHoIeTHero cynpyra. [Toatomy
B cooTBeTCTBUU C II. 2 ¢T. 29 CK cym MoxeT oTKa3aTh B UCKE O IIpU-
3HAaHUU HeIeWCTBUTENIbLHBIM Opaka, 3aKJIIOYeHHOIO C JIMLIOM, He

' Cwm.: Caxnosa T. B. OCHOBBI CyneOHO-TICHXOJOTUYECKONM SKCIIEPTU3BI 0 TPaX-
naHckuM genam. M., 1997. C. 27—29, 52—55.
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JOCTUTIIMM OpavyHOro BO3pacTa, €CJIM 3TOro TPeOYIOT MHTEPEChH
HECOBEpPIICHHOJIETHETo Cynpyra (Hampumep, HeCOBEPLISHHOJETHSIS
JKeHa OepeMeHHa WM poiauia pedeHKa), a TakXKe MpU OTCYTCTBUU
ero coriacusl Ha IpU3HaHME Opaka HEeIeHCTBUTEIbHBIM.

be3ycioBHBIMM OCHOBaHUWSIMUA TIpU3HAHUS Opaka HeIeiCTBU-
TEJIbHBIM SIBJISTIOTCS HapyIlleHUsT TipeaycMoTpeHHbIX cT. 14 CK Tpe-
0oBaHMIA O MPENATCTBUAX K 3aKIIIOUeHUIO Opaka. IIpexme Bcero, K
HUM OTHOCUTCS 3aKAr4eHUue OpaKa mexcoy Auuamu, U3 Komopwlx
Xomst Obl 0OHO Yice COCMOUm 6 0py2om 3ape2ucmpupoeanHom opa-
Ke, yeM HapymaeTcst u rpsiMoit 3anpet CK, m mpuHIMIT enrnHoOpa-
qust (MOHOTAMHM), COTJIACHO KOTOPOMY MYXUYWHA W KCHIIIMHA MMe-
IOT TPaBO OIHOBPEMEHHO COCTOSITH TOJBKO B OOHOM 3aperMCTpPH-
poBaHHOM Opake. HapymeHue mpuHIuMIa eamHoOpayusi (4acTo
BCTpeyaroleecss B CyIeOHONM TpaKTUKE) — OCHOBAaHME TIPU3HAHUS
Opaka HeIeHCTBUTEIbHBIM. Bo Bcex cCiydasX HeIeHCTBUTEIbHBIM
MPU3HAETCS TOJLKO BTOPOI Opak, T. €. mocienytoumii. OmHako cie-
IyeT MMETh B BHIY, YTO €CJIM JaHHOE€ OCHOBaHME OTMal0 K MO-
MEHTY pacCMOTPEHUs CyIOM Jejla O TIPU3HaHWM Opaka HelIeicTBU-
TEJIBHBIM BCJICACTBHE TIpEKpallleHUs MpeabImyIero opaka (pactop-
THYT B OpraHe 3arca WiMd B cyae), To, Kak ciaemyeT u3 m. 1 cr. 29
CK, mocnemyromuii Opak MOXeT OBITb IMPU3HAH CYIOM ICHCTBU-
TEJbHBIM.

OcHoBaHUEM TIpU3HAHUSI Opaka HENEeHCTBUTEIIBHBIM SIBISIETCS
3aKaouenue opaxka mexcoy bau3Kumu poocmeeHHukamu (POICTBEH-
HUKaMH 110 TIPSIMOI BOCXOMSIIEH M HMCXOOSIIEW JUHWUM, a TaKKe
MEXIY MOJTHOPOAHBIMU M HEMOJHOPOIHBIMU OpaThsIMUA M CECTPaMM)
WU 3aKao4verue 0paka mexcdy YColHO8UMENIMU U YCbIHOBACHHbl-
Mu, TaK KaK MX oTHoureHus, commacHo cr. 137 CK, mpupaBHUBa-
I0TCS K OTHOILIEHUSIM POAWTEIeH U AeTell 110 MIPOUCXOXACHUIO (ecau
YCBIHOBJICHME HE OTMEHEHO B yCTaHOBJIEHHOM cT. 140—144 CK mo-
psinke). Ciaydyan npu3HaHus Opaka HeACHCTBUTEIbHBIM MO YKa3aH-
HbIM OCHOBAaHMSIM B CyI€OHOM MpaKTHUKE IIOYTHM HE BCTPEYAIOTCH.
Tem He MeHee, ecnu Opak MeXny OIM3KUMM POACTBEHHMKAMW U
OyIeT 3aKII04€H, OH HE MOXET OBbITh MNpHU3HAH CyIOM IE€HCTBHU-
TEJIbHBIM HU MPU KaKMX OOCTOSTENIbCTBAX.

ITpuMeyaTesibHO, YTO HapyllleHWe OpayHOro Bo3pacTa, JIBOe-
MYXECTBO (IBOEXEHCTBO), 3aKJIlOoueHue Opaka MexXay OJU3KUMU
POICTBEHHUKAMU MO pacCMaTpUBAThCs LIEPKOBHBIMM BJIACTSIMU
B Poccuu B kadyecTBe OCHOBaHMWIA I MpU3HAHUSI Opaka Hemeil-
CTBUTEJIBHBIM WIM Ul pacTopxXeHus Opaka ewie B XVIII B.

1 Cwm.: Hyauxapesa H. JI. YacTHas XU3Hb PYCCKOM XEHIIMHBI: HEBECTA, XEHA,
moboBHua (X — Havano XIX B.). M, 1997. C. 236—237.
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bpax npusznaemcs nedeiicmeumenvHoviM, ecau OH OblA 3AKAI0-
yeH mexncoy Auuamu, U3 Komopwix xoms 0bl 00HO AUUO NPUHAHO
cydom HedeecnocoOHbIM 6caedcmaue NCUXUUEeCcK020 paccmpoicmea
B MOpSIIKE, YCTAHOBJICHHOM TIPaKIaHCKUM IIPOLECCYaIbHBIM 3aKO-
HomaTenbCcTBOM. HenmeeciocobHoe NMII0O HE MOXET MOHMMAaTh 3Ha-
YEHUSI CBOMX ACMCTBUN WM PYKOBOAUTH MMU U, CJIEIOBATEIbHO,
He CITOCOOHO BBIPA3UTh CBOIO OCO3HAHHYIO BOJIO HAa BCTYIUICHHE B
Oopak. Bmecte ¢ TeM He MCKITIOYEHA CUTyalMsl, 4TO ITOCJE 3aKJTIO-
yeHMsl Opaka B5TO JIMIO BCACACTBUE BBLI3NOPOBICHMS MPU3HAETCS
CYIOM JIeECHOCOOHBIM 1 OCO3HAHHO BBIPAXKAET CBOIO BOJIO Ha Jajib-
Helilllee IPpOJoJDKeHUEe Opaka, B CBSI3M C YEM OOCTOSITC/IBCTBO, SIB-
JISIIOILeeCs] OCHOBAaHMEM JUISI TIPU3HAHUS Opaka HeleCTBUTEILHBIM,
ornano. B takoM ciydae cyn comiacHo cT. 29 CK MoxeT Impu3HATh
TaKkoil OpakK NeiCTBUTETbHBIM.

Eme omHnM ocHoBaHMEM IJISI TIPU3HAHMS Opaka HEIEHCTBU-
TeJIbHBIM B cooTBeTcTBUU C M. 1 cr. 27 CK sBnsiercs cokpoeimue
O00HUM U3 NUY, GCIMYNAIOWUX 8 OpaK, eeHepu4ecKoil 60Ae3HU Uil
BUHY-ungpexyuu, Ho He caM (paKT HAJIWUMSI TAKOTO 3a00JIeBaHUS Y
OMHOTO M3 CyrpyroB. Eciau sxe nuio, BcTymaloliee B Opak, He
CKpBIBaIo (PakT cBoeli BeHepuueckoil Oonesnu win BUY-uHbpek-
LMK, TO HET OCHOBAHUS ISl IPU3HAHUS Opaka HeNeWCTBUTEIbLHBIM.
TakyM o0OpazoM, MpaBOBOE 3HAYEHME MMEET HE HaJU4ue OJHOIO
U3 3TUX 3a007eBaHMIl y cympyra, a (akT ero COKPBITUSI UM MpHU
BCTYIUIGHUM B Opak, TaK KaK B 3TOM CJIy4ae CTaBUTCS IIOH yTPO3y
300pOBbe (a MHOIIA M XKW3Hb) OPYroro Cyrmpyra M Oymyllero pe-
OeHka. Kpome Toro, zapaxeHue Apyroro JiMla BEHEPUYECKO 0o-
JIE3HBIO JIMIIOM, 3HABIIMM O HAJWYMM Y HETO 3TOK OOJIe3HM, a TaK-
K€ 3aBEIOMOE TIOCTaBJICHME APYIOro JMLA B OMACHOCTb 3apaxe-
Hust BUY-uHbexkyeil sBasgeTcsl yrojJoBHO HaKa3yeMbIM JesSHUEM
(ct. 121, 122 YK).

Oco0o B 11. 1 cT. 27 CK BBIAEIICHO TaKOE OCHOBaHME TTPU3HAHUS
Opaka HeleHCTBUTEIIbHBIM, KaK gukmuernocms 6paka. OUKTUBHBIM
Ha3bIBaeTCsI Opak, 3aK/IHoYaeMblii 0€3 HaMEpPeHUSI CYNpPYyroB (OIHOIO
M3 HUX) CO30aTh CEMBIO, a JIMIIb B LIE/ISIX BOCIIOJb30BaTLCSI BhITEKA-
IOLIMMU 13 HETo MpaBaMU U JIbTOTaMU MMYILECTBEHHOTO WJIM MHOIO
xapakTepa (IpaBo Ha >KWIILIOWIAAb, MPaBO HA PETMCTPALMIO TIO
MECTy XXUTEJbCTBA CYIIpyra, IpaBO Ha MMYILIECTBO CyIpyra B CIIy-
yae e€ro CMepTv, IIpaBO Ha IleHcuio U T. A.). [loaTomy BHelllHee
BbIpaXk€HME BOJIA BCTyHAIOLIMX B Opak JiMi (MM OOHOTO U3 HUX) B
MONOOHBIX CUTYalMSIX HE COOTBETCTBYET €€ BHYTPEHHEMY COIep-
JKaHWIO U WCTUHHBIM HaMepeHMsIM Opauyiommxca (WIA OTHOTO U3
HMX). B 2T0i1 CBSI3U B IOpUAMYECKOM JUTEepaType IpaBoBask MPUPO-
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Ja (PMKTMBHOIO Opaka COMOCTABIISICTCS C IIPaBOBOI IIPUPOIOIl MHU-
MO CIEJKHU, ITOCKOJIbKY B OOOMX CIIydasix OIpeAe/eHHBbIC IOPUAM-
YeCcKue IEMCTBUS COBEpILAIOTCS 0e3 HaMepeHUs BhI3BaTb COOTBET-
CTBYIOLIME MPABOBbIE MOCAEACTBUS ', T. €. OpaK 3aKJII0YaeTcs JULIb
JJIsl Buaa, 0e3 HaMepeHUsI CO3[1aThb CEMbIO.

B teopuu cemeitHoro mpaba IpU3HAETCS HEOOXOMUMBIM OTJIM-
4yaTh MOHATUE (PUKTHMBHOIO Opaka OT TaK Ha3bIBAEMOI'O HECOCTOSIB-
merocs 6paka’, a Takxke OT Opaka MO pacueTy’, XOTS 3aKOH O
Taknx Opakax He ynmomuHaeT. «HecocrosiBimiicst Opak» — 3To Opak,
3aKJIIOUEHHBbIA C HapylleHWeM MpaBwi (MpOLeAyphbl) €ro PerucT-
pauuu (Hampumep, OpakK 3aperucTpUpOBaH B OTCYTCTBUE OTHOTO
U3 OpauvylolIuXCs, 3a04YHO, 4Yepe3 YIOJHOMOYEHHOE JIMLO, MpU
MPeabSABICHUM YyKOro macrnopra u T. 1.). «HecocTosBiumiics Opak»
IOPUINYECKN HE CYIIECTBYET M IO3TOMY He HYXIAeTcsl B INpU3HA-
HMM €r0 HEACHCTBUTENbHBIM. AKTOBasl 3alllMCh O Takom Opake aH-
HYJIMpPYETCS] Ha OCHOBAHMM CyIeOHOIO PEIICHUSI, BHIHECEHHOIO II0
WCKY 3aMHTepecoBaHHOTO Juma (cT. 75 3akoHa 00 akTax IpakKgaH-
ckoro cocrosiHusi). «bpak mo pacuety» — 3T0 Opak, 3aKIIOYeHHBII
XOTSI U U3 ONpeIdeJCHHbIX KOPBICTHBIX IOOYXIACHUM CO CTOPOHBI
OIHOTO MM O0OMX CYIPYroB, OJHAKO ¢ 0e3YyCIOBHOM (haKTUUYECKO
LIEJbI0 CO3AaHMSI CEMbHM, TOINA Kak IpY 3aKIIOUeHUU (PUKTMBHOIO
Opaka mofo0Hasl 1ieJib TOJHOCThIO OTCYTCTBYeT. HecmoTps Ha To
YTO «OpaK II0 pacueTy» MMEET HEraTMBHYIO OLIEHKY B OOIIECTBE, OH
HE MOXKET ObITb IPU3HAH HEIEMCTBUTEIbHbIM, TaK KaK HaIlpaBlieH
HE TOJILKO Ha TOJIydeHHWE KaKMX-TO BbIrof (MaTepuaibHBIX, COLIM-
aJIbHBIX U T. 1.), HO ¥ Ha YCTAaHOBJICHUE CYIPYXXECKUX TpaB U 00sI-
3aHHOCTEM.

Hena o mpuszHaHuM Opaka HeAeHCTBUTEIbHBIM 110 OCHOBAHUIO
(puKTUBHOCTU Opaka B CyIeOHOM mpakTukKe Hepeaku. IIpuyem puk-
TUBHBIM MOXKET OBbITh IPpU3HAH OpakK KakK B Cay4ae OTCYTCTBUS LieIv
CO3MaHMSI CEMbU Y O0OMX JIMII, BCTYMNalIIMX B Opak, TaKk U B CIIy-
yae OTCYTCTBUSI TaKOM 1ieJM y omHOro u3 cymnpyroB. C TOYKU 3pe-
HUSI JOKa3bIBaHUs Aejla 0 (PUKTUBHOCTU Opaka MpeACTaBJISIOT AJISt
cyla 3HAYUTEJbHYIO CJIOXHOCTb, OCOOCHHO KOIZa HAMEPEHMSI CO3-

1 Cwm., Hamp.: Aumokoasckas M. B. Ykas. cou. C. 131; Kommenrapuii k Cemeii-
HoMy kogaekcy Poccuiickoit @enepanuu / Ton obwi. pea. I1. B. Kpawenumnnu-
xoean Il. U. Cedyeuna. C. 64.

2 Cwm., namp.: CoBerckoe cemeitHoe npaBo / Ilom pen. B. A. Pacenyesa. C. 93;
Mameees I. K. Yxa3. cou. C. 69; Kommenrapuit k CemeitHoMy Komekcy Poccwii-
ckoii Penepanum / OtB. pen. 4. M. Kysneyosa. C. 75.

3 Cwm., Hamp.: Makcumosuu JI. Yxas. cod. C. 74; Kommenrapuii k CeMeitHOMY
komekcy Poccuiickoit @enepaunm / Iom obm. pen. [1. B. Kpawenunnuxosa n
I1. Y. Cedyeuna. C. 64.
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JaThb CEMbI0 HE ObLIO TOJBKO Y OIHOIO M3 CYNPYroB, TaK KakK 3TOT
HeZOOpOCOBECTHBIN CYIPYr Ha OMNpeAe/]eHHOE BpeMsl CO31aeT BU-
MMMOCTb CEMbM, a TIOJYYMB XejlaeMoe (ITpaBO Ha PETUMCTPALMIO TT0
MECTy >KWTEJbCTBA CYIpyra, IMpaBO ITOJb30BaHUS KWJbIM ITOMe-
LIEHUEM U JIp.), PE3KO MEHSET CBOe IOBeAcHUE (IIPEabsBISET Tpe-
OOBaHME O pa3BojAe, O pasielie XWiIoi Iomanu). OUKTUBHbBIN
XapakTep Opaka MOXeT ObITb MOKa3aH JIOObIMU J0Ka3aTelbCTBa-
MU, TOMYCKaeMbIMU I'paxkIaHCKMM MpOoliecCyalbHbIM 3aKOHOAATE/b-
CTBOM, B TOM UHCJIe 1 MokKazaHusIMu cBuaeteneit. Cyn o0s3aH olie-
HUTh BCe MMEIOLIMECS B Jejie A0Ka3aTeIbCTBa, OTHOCSIIMECS K
3aKJII0OYEHHOMY Opaky (IIpOJOJLKUTEIbHOCTh HAXOXIEHUSI CTOPOH B
Opake; COBMECTHOE BeleHHE OOIEro XO3siCTBa WJIM €ro OTCyT-
CTBYE; HAJIMYME WIM OTCYTCTBUE AeTeil B Opake M IPUYMHBI 3TOTO
(akTa; mpsAMble JTOKa3aTeJabCTBAa (PUKTUBHOTO Opaka; MHbIC CYILE-
CTBEHHBIE 00CTOsITeNIbcTBA). Bompoc o (uKTMBHOCTM Opaka HOJI-
JK€H pellaTbCsl CYIOM Ha OCHOBE TIIATEJbHOTO, BCECTOPOHHEIO
HCCIeNOBAHUS BCEX OOCTOSITENLCTB JAeJa M OLEHKM COOpaHHBIX I0-
KazaTeabCTB. bpak MoxeT ObITh HNpM3HAH CYOOM HeICHCTBUTE]Ib-
HBIM JIMIIb TIPU TOKa3aHHOCTU (haKTa perrcrpanuru Opaka cyrpyra-
MU WIA OTHUM U3 HUX 0e3 HaMepeHUs CO3[aTh CEMBbIO.

Takum oOpa3oM, XapakTepHOUl 4yepToil (UKTHMBHOIo Opaka
SIBJIIETCSL TO OOCTOSITEJIbCTBO, YTO OH 3akKjwuyaeTcs 6e3 Hamepe-
HMS CO3[aTh CEMbIO, TaK KakK BCTYMNAlOLINME B HEro Julia (WM OTHO
M3 HUX) MMEIOT CBOCH LIENbIO IIOJIydeHWE TeX WIM WHBIX OJar wid
MPEUMYIIECTB KaK MMYIIECTBEHHOTO, TaK W HEUMYIIECTBEHHOTO
XapakTepa.

B cootBerctBuu ¢ 1. 3 cr. 29 CK 0Opak He MOXET ObITh NpU-
3HaH (DMKTHUBHBIM, €CJIM JMlA, BCTYIUBIIME B Hero, ¢pakKTUYeCKU
CO3MaI CEMBIO 0 PACCMOTPEHHUS Ieja CYIOM, T. €., HECMOTpsI Ha
MepBOHAYaJbHbIE HAMEPEHUS, MEXIY CTOPOHAMM BCE-TaKW CJIO-
KUJIMCh CYIIPY>KECKWE OTHOILIEHMS.

He moryr paccmaTpuBaThCsl B Ka4eCTBE OCHOBAHUMA, BJIEKY-
IIMX OpU3HAaHMEe Opaka HEeACHCTBUTEIbHBIM, KaKHMe-Iu0O0 Ipyrue
obcTosiTeNbcTBa, TPsIMO He mpeaycMoTpeHHbie 1. 1 cr. 27 CK (Ha-
MpYMep, yMOJIYaHUe OJIHMM M3 BCTYIMAIOIIMX B Opak JIMI[ O HaIu-
YUKW y HEro JAeTeil WIM O HEBO3MOXHOCTH IO COCTOSIHUIO 3I0POBbSI
HUX MMETb, COKPBHITHE 3a00jieBaHMsI (32 MCKIIOYEHHEM BEHEpUYEC-
koro wim BUY-uHbeknmn), MO0 HapyllleHWe YCTaHOBJIEHHBIX 3a-
KOHOM TpeOOBaHMI K MOPSAKY 3aK/IIOUeHUsI Opaka (Harpumep, pe-
TUCTpalusl Opaka A0 MCTEYEHUS] MECSYHOIO CPOKa CO OHS Iogauu
3asBJCHMUSI B OpraH 3arca, €ciM 3TOT CPOK He ObLI COKpallleH B

5 CewmeitHoe mpaBo Poccun
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MopsiaKe, IpemycMoTpeHHOM 1. 1 cr. 11 CK)'. B Takux ciay4asx Bo3-
MOXHa JIMIIIb [IOCTAHOBKA BOIPOCa O MpeKpallleHnH Opaka o MHM-
LIMaTUBE CyIpyra (CyIpyros).

Kak yxe ormeuanoch, mpu3HaHue Opaka HeACHCTBUTEIbHBIM
MIPOU3BOIUTCSL TOJBKO CYIOM B TIOPSIIKE TIPakKAaHCKOTO CYyHIOIpO-
MU3BOJCTBA, T. €. MO UCKY NPABOMOYHBIX JIMII, YKa3aHHBIX B CT. 28
CK. Ha mpakTtuke UMeIOTCS cayvyau MpedbsBIeHUS B CYI MCKOBBIX
3asIBJICHUI C BBIABIDKEHMEM HCTLIOM ABYX TpeOOBaHWIL: O MpU3HA-
HMM Opaka HeAeHCTBUTEIbLHBIM M O pacTopxeHuu Opaka. OmHOBpe-
MEHHOE TNpeIbsBIeHUE CTOPOHOI TaKUX TpeOOBaHMIT HEBO3MOXHO .
Tem He MeHee cyl BIIpaBé pacCMOTpPeTb B OOHOM ITPOM3BOACTBE
KakK B3aMMOCBSI3aHHbIE TPeOOBaHMS CYIPYrOB O PacTOpKeHUU Opaka
1 O TPU3HAHUM €T0 HEeACHCTBUTEIbHBIM (30eCh KaXKIbIii U3 CyTMpy-
TOB BBIIBUIAET CaMOCTOSITEJIbHOE TpeOOBaHUE: OMMH — O PacTop-
>XeHuu Opaka, APYroi — o IpU3HAHMU Opaka HEAeHCTBUTEIbHBIM,
wm Haobopot). ClienyeT TakKe MMEThb B BUAY, YTO COIVIACHO 1I. 4
cT. 29 CK Opak He MOXeT ObITb IpU3HAH HEAEHCTBUTEIbHBIM ITOC-
Jie ero pacTopXeHus (Kak B CydeOHOM TOpsiIKe, TaK M B OpraHax
3arca), 3a MCKJIIOYEHUEM CJIydaeB, KOrma AeHCTBUTEIBLHOCTH Opaka
OCITapUBAETCs MO0 MOTMBAM HaJIMYMsSI MEXIYy CyNpyramy 3ampelieH-
HOI 3aKOHOM CTEINEeHU POJACTBA JMOO COCTOSIHUSI OTHOTO M3 HMX B
MOMEHT TOCYTapCTBEHHOW perucTpalliM 3aKJIoueHMs Opaka B Apy-
TOM HEpacTOPrHYTOM Opake’.

Ha tpeGoBanme o mpusHaHuM Opaka HeACHCTBUTEIbHBIM HE
pacopocTpaHsieTcs uckonas naBHocTh (1. 1 ¢t. 9 CK), 3a uckimode-
HMEeM ciydasi, npsiMo npeaycMoTpeHHoro CK: xorma omHo M3 Juii,
BCTyMAIIMX B Opak, CKPbLIO OT JPYroro Jiviia Hajauyue BeHepu-
yeckoii 6ome3an wim BUY-undekuum (. 4 cr. 169). Ha tpeGoBa-
HME Cymnpyra, mpaBa KOTOPOrO HapyllIeHbl 3aKJII0YEHUEM TaKOIo
Opaka, pacIpOCTpaHseTCsl CpPOK HCKOBOM TaBHOCTHU, YCTaHOBJICH-
Heii cr. 181 T'K, T. e. omuH rom co OHSI, KOrga Cynpyr y3Haja WU
JIOJDKEH OBUI Y3HAaTh O COKDPBITMM IPYTMM CYIIPYIOM IIPUA BCTYILIE-
HUM B Opak BeHepudeckoit 6ome3nu wm BUY-nHdexkmmm.

B pe3omoTuBHOI YacTu pelieHus] cyda O NMPU3HAHUM Opaka
HeIeMCTBUTEIbHBIM YKA3bIBAIOTCSl BpPEMsI TOCYIapCTBEHHOM PErucT-

1 Cwm. 1. 23 nocraHoBneHust [Tnenyma BepxoBHoro Cyna P® ot 5 Hos6ps 1998 T.
Ne 15 «O mpuMeHEeHHU CylaMU 3aKOHOIATEIbCTBA TPU PACCMOTPEHUU A€ O
pactopxennu 6paka» (BBC P®D. 1999. Ne 1).

2 Cm.: TIpakTrka paccMOTpPEeHUSI MEXMYHMIMIAIbHBIMM HApOXHBIMU CyIaMU
T. MOCKBBI TpakIaHCKUX JeJI TI0 CIopaM, BBITEKAIOIIMM M3 CEMEMHBIX MpaBo-
oTHolIeHuit // Xo3siicTBo u npaBo. 1995. Ne 10. C. 144—145.

3 Cwm. 1. 24 ocranosnenus ITnenyma BepxoHoro Cyma P® ot 5 Hostopst 1998 T.
Ne 15.
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paluy 3aKkiaodYeHus Opaka, HOMep aKTOBOM 3alMCH O 3aKJI0YEHUM
Opaka M HaMEHOBaHUE OpraHa 3arca, 3aperMcTpUpOBaBIIEro Opax.
B c1. 27 CK ycraHoBieHa 00s3aHHOCTh Cyla B TPEXIHEBHBIN CPOK
CO JHS BCTYIUICHMS B 3aKOHHYIO CUJTY PEIlIeHUS Cyla O MpU3HAHUU
Opaka HeIeMCTBUTEIBbHBIM HAIIPaBUTh BBIMMCKY M3 3TOTO PEIIeHUS
cyla B opraH 3arca I0 MECTy IOCyJIapCTBEHHOW perucrpaiiuy 3ak-
JmoueHMst Opaka. B cBoio odepenn, opraH 3arca Ipu IOCTYILUICHUU
BBIIMCKY W3 PEIIeHUS Cyla B COOTBETCTBMU CO CT. 75 3akoHa 00
aKTaX TPaXKIaHCKOTO COCTOSTHUS JOJDKEH aHHYJIMPOBAaTh 3aIIMCh aKTa
0 3aKJIIOYEHUU Opaka, clejlaB B HEl COOTBETCTBYIOLIYIO OTMETKY,
IIe¢ yKasniBaeTcs, KOIMAa M KaKMM CyJOM BbIHECEHO pEeIlIeHHE O
NpU3HAHUU Opaka HelelCTBUTEIbHBIM. B moKymMeHTe, ymocToBeps~
JOILIEM JIMYHOCTh OBIBIIETO CyIpyra, OpraHoM 3arca, aHHYJIMpOBaB-
IIMM 3aMyCh, IEJaeTCsl COOTBETCTBYIOIIAS OTMETKA, KOTOpasl yao-
CTOBEPSIETCS TIOAIMCHIO TOJDKHOCTHOTO JIMIA U TeYaThio.

Bbpak mpusHaeTcss HemeWCTBUTEIBHBIM CO AHSI €r0 3aKjoye-
aHusg (. 4 cr. 27 CK), a He co IHS BBIHECECHMS CYIOM PEILICHMUSI.
Takum oOpa3oMm, OpauyHble MPABOOTHOIIEHWS, a 3HAYUT, TpaBa U
00S13aHHOCTU CYNPYTOB aHHYJIMPYIOTCS C MOMEHTa 3aKJIIOUeHMUS
Opaka BciezncTBMe OOpPATHOM CWIIBI pElIEHMS Cyla O MPU3HAHUU
Opaka HeACHCTBUTEIbHBIM.

5.2. JIuna, uMemue MpaBo TpeOOBaTh NPU3HAHUS Opaka He-
JeiictBuTebHbIM. Kpyr jnuil, mMeromux ImpaBo TpeOOBaThb MpU3HA-
Hus1 Opaka HelelCTBUTENIbHBIM, onperesieH cT. 28 CK u 3aBucut or
OCHOBaHUS TPU3HAHUS Opaka HeIeHCTBUTEIbHBIM B KaXKIOM KOHK-
petHOM ciydae. 1o cpaBHeHuio co cr. 44 KobC (B Heit mpaBo Tpe-
OoBaThb mpu3HaAHUS Opaka HeAeWCTBUTEIbHBIM IIPEAOCTaBJISLIOCH
cylpyram, JuliaM, TipaBa KOTOPBIX HapyIlIeHbl 3aKIl0ueHHeM Opa-
Ka, opraHam oreku M MomneyuTenbeTBa, Mpokypopy) CK cyiectBeH-
HO YTOYHSIET M KOHKPETU3UPYET KPYT JIML, MMEIOIIMX IIpaBO 00-
paTUTBLCS B CyI C MCKOM O INMPU3HAHMU Opaka HEACHCTBUTEIbHBIM.
IIpenocraBiaeHre 3aKOHOM KOHKPETHBIM JIMLIAM IpaBa TpeOoBaTh
MpU3HAHUSI Opaka HeAeUCTBUTEIbHBIM OOYCIOBJIEHO UX WHTEpeca-
MM Kak JIMYHOTO XapakTepa (CyIpyr, OBIBIIMI CYIpPYyr, HECOBep-
IIEHHOJIETHUI CYIIPYT, €ro poAMTeINd WIW JWIa, UX 3aMEHSIOIIE),
TaK M BBITEKAIOT M3 (DYHKIMI TOCYyIapCTBEHHBIX U MHBIX OPraHOB
(TTpoKypop, opraH ofekM M IoIeYuTeNbcTBa). B yacTHOCTH, MOTHO-
MOYMSI TIPOKYpOpa OOpaTUThCS B CYII C 3asBJICHHMEM B 3allIUTY IIpaB
U OXpaHSIEMbIX UHTEPECOB I'paxkaaH, B TOM YMCJIE W CYIpPYyroB, IIpaBa
KOTOpBIX HapyIIeHbl 3aKIIoueHreM Opaka, 3akperuieHbl B Deme-
panbHOM 3akoHe «O mpokyparype Poccuiickoit @eneparmum» (cT. 35)
ulTIK (cT.45).
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N3 comepxanns cr. 28 CK caemyeT, 4To ¢ MCKOM O TIpM3HA-
HMM Opaka HeIEeMCTBUTEIbHBIM MOTYT OOpPaTUTHCS TOJBKO JIMIIA,
MpsIMO yKa3aHHBIE B 3aKOHE.

B cooTBeTcTBMM ¢ KOHKPETHBIMM OCHOBAHUSIMU TIIPU3HAHUS
Opaka HeOeHCTBUTEIbHBIM KPYI JIML, MMEIOIIMX IIpaBO TpPeOOBaTh
B CyneOHOM ITOpsIIKE NpU3HAHWS Opaka HeACHCTBUTEIbHBIM, BbI-
[JISIIUT CIICAYIOIINM 00pa3oM:

a) ecliM OpakK szakJyoued C JIMIOM, He JOCTUTLIMM OpavyHOro
Bo3pacTa (B CiIydyae KOrma paspellieHue OpraHa MeCTHOTO CaMOyII-
paBIeHUSI HA CHUXKEHME OpayHOro BO3pacTa OTCYTCTBYET), TO Tpe-
0oBaTh NIPU3HAHUS Opaka HeACHCTBUTEIbHBIM MMEIOT ITPaBO: HECO-
BEpILLUCHHOJIETHUI CYIIPYT; €r0 POOUTEIN; OMNEKYyHBI (IIONEeYUTEIN);
YCBIHOBUTEJIM; OpraH OMNEKU U IIOINEYUTENbCTBA; NpoKypop. OmHaKo
Moc/Ie AOCTHXKEHUS HEeCOBEPIIEHHOJETHUM CYIIPYTOM BO3pacTa BO-
CEMHAAIATH JIET 3TO IpaBO MPUHAIIEXKUT TOJBKO €My, TOIIa Kak
paHee TakuM MpaBoM ObUT HanmeleH U mpokypop (cT. 45 KobC).
JIvieHue Tipu TaKuMX OOCTOSATENbCTBAX IMPOKYpPOpa BO3MOXKHOCTHU
oOpallleHUsI ¢ UICKOM O MPU3HAHMM Opaka HelelCTBUTEIbHBIM O0YyC-
JIOBJIECHO CTpeMJIEHHEeM MpeaoTBpaTUTh HEOOOCHOBAaHHOE BMellla-
TeJILCTBO TOCYJAapCTBa B YACTHYIO KM3Hb, JIMUHYIO M CEMEHYIO0
TaliHy. DTa HOpMa JaeT BO3MOXHOCTb CYNpPYIy CaMOMY PEIUTh BaX-
HBIA 1151 ce0sl BOIIPOC O MPOMOJLKEHUN WIM MPEeKpalleHUU CeMe-
HBIX OTHOIICHMI TIOC/IE IOCTVDKEHUSI COBEPIICHHOJIETHUS;

0) ecau Opak 3aK/IIOYEH IIPU OTCyTCTBMM JOOPOBOJBLHOIO CO-
IJIacusl OTHOTO M3 CYNPYrOB Ha €ro 3akJoueHUe B pe3yjibTaTe
oOMaHa, 3a0yXIeHUs, TTPUHYKICHUS WM HEBO3MOXHOCTH B CHITY
CBOETO COCTOSIHMSI B MOMEHT TOCYIapCTBEHHON pPErucTpalliu 3aK-
JIIOYeHUSI Opaka IMOHMMATh 3HAYEHME CBOMX JCMCTBUII M PYKOBO-
JIUATHb UMM (T. €. IpU HAJTMYMK TTIOPOKA BOJIM IIPU BCTYILIEHUH B Opak),
TO TIpaBO TpeOOBaTh NMPU3HAHUSI Opaka HEIEHCTBUTEIBHBIM MMEIOT
TOJIKO CYNpYT, MpaBa KOTOPOTo HapylleHbl 3aKIoYeHueM Opaka,
¥ TIPOKYpOp;

B) eci Opak 3aKJIiodeH ¢ HapylleHueM TtpedoBanmii cr. 14 CK,
T. €. BOIIPEKH YKa3aHHBIM B HEll TIPENSTCTBUSIM, TO IIPaBO OOPaTUTh-
cs B Cyl ¢ TpeOOBaHMWEM O TMpU3HAHUM Opaka HeleWCTBUTEIbHBIM
MpeaOCTaBIEHO: CYNPYry, He 3HABLIEMY O HAJIMYMM IPENSATCTBUI
K 3aKJII0YeHUIO Opaka; Cymnpyry IO IpeablayllieMy HepacTOPTHYTO-
My Opaky; OIIEKYHY HEIASeCIIOCOOHOIrO CyIpyra; IPYTMM JIMIaM,
MpaBa KOTOPBIX HapylIeHbl 3aKJII0YEHWEM 3TOro Opaka (Hampumep,
HAcJIeAHUKAM); OpraHy OIleKM M IIONEUMTEbCTBA; MPOKYPOPY;

) OpU 3aKI0OYeHUM (PUKTUBHOTO Opaka IpaBo TpeOoBaTh Ipu-
3HAHUS Opaka HeNeWCTBUTEBHBIM MMEIOT TPOKYPOp W CYIpPYT, He
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3HaBIIUU O (PUKTUBHOCTU Opaka (100pOCOBECTHBIN CyIpyr). Takum
o0pa3oM, B CUTyallMM, Korja o0a Cyrnpyra 3aperucTpupoBalid Opak
0e3 HaMepeHUsl CO3l1aTh CEMblO, OHM He BMpaBe TpeOOBaTh B Cy-
JICOHOM TIOpsIIKEe MpU3HAHUS Opaka HeAeHCTBUTENbHBIM. B moboM
cydae He MMeeT TpaBa Ha MpeabsBIeHUE MCKa O MpU3HaHuU Opaka
HeJEeHCTBUTENIbHBIM JIMIIO, BCTYMUBILIEEe B Opak 0e3 HaMepeHHUs Co-
3l1aTh CEMbIO, T. €. BUHOBHOE B 3aKJIIOUEHWU HEACHCTBUTEIHLHOIO
Opaka;

1) TIPU COKPBITMM OJHUM W3 JIMII, BCTYMAlOIIMX B Opak, BeHe-
pudeckoit 6one3Hn win BUY-undexkuuu (. 3 cr. 15 CK) npaBo
TpeboBaTh Mpu3HaHUs Opaka HenmevicTBUTeabHBIM CK mpemocTas-
JISIET TOJIBKO CYIPYTY, MpaBa KOToporo HapyuieHbl. [Ipu aToM ucK
O TpU3HAHUM Opaka HeNeHCTBUTEbHBIM MOXKET ObITb MpeabsBICH
WM B TEYEHUE OIHOIo rojia co JHs, KOIIa OH y3HaJ WU JOJKEH
ObUT y3HaTb O COKPBITUM OT HEro 3a0o0JjieBaHUs IPYTMM CYIPYTOM.

Takum 00pa3oM, B KaXIOM OTAEIbHOM ClIydyae B 3aBUCHUMOC-
TA OT OCHOBaHUI MPU3HAHUS Opaka HEeIEeWCTBUTEIbHBIM OIpPEeaeisi-
eTcsl UL, MMEIOLIEe MPaBO MPeabIBUThL 00 3ToM MCK B cyd. On-
HaKo, Kak caexayet U3 comepxanus cr. 28 CK, He nMeerT IpaBa Tpe-
O0oBaTh Mpu3HAHUS Opaka HEIEHCTBUTENbHBIM JIMIIO, BUHOBHOE B
3aKJTIOYEHUN HENEWCTBUTEIBHOIO Opaka, T. €. 3aBelIOMO 3HaBIIIEE O
HapylIeHUM TpeOoBaHMiA 3akoHa (cT. 12—14, . 3 cr. 15 CK). UHoe
MPaBUIO MPOTUBOPEUYWIO Obl MPEACTaBICHNUSIM OOIlecTBa O CIIpa-
BEIJIMBOCTU 1 MOpPaJbHbIM HOpMaM. [1oaToMy Cyabs Mpy NPUHATUAN
KMCKOBOTO 3asIBJICHMSI O MIPU3HAHWM Opaka HEIEeHCTBUTEIbHBIM BbI-
SICHSIET, MO KaKOMY OCHOBAaHMIO OCITapMBAETCs NE€MCTBUTEIBHOCTD
Opaka ¥ OTHOCUTCS JIU UCTEL] K KATETOPUU JIULI, KOTOPbIE B CUITY II. 1
ct. 28 CK BmpaBe B030yXIaTh BOIIPOC O MpU3HAHUM Opaka Hemeli-
CTBUTEIbHBIM MMEHHO II0 3TOMY OcHOBaHUIO. Eciu 3asBuTelb He
OTHOCUTCSI K TaKUM JIMIIaM, CYIbsl OTKA3bIBa€T €My B IIPUHSITUU
MCKOBOTO 3asiBJIeHMs Ha ocHoBaHuM 11. 1 u. 1 cr. 134 TTIK'.

[To nenam o mpu3HaHUM Opaka HeNEWCTBUTEIbLHBIM CyIl B CO-
otBercTBUM €O cT. 113 TTIK 00s13aH CBOEBpeMEHHO WM3BECTUTH O
BpEMEHU M MecTe cynebHOro pasouparesibcTBa HE TOJIBKO MCTIIA,
HO M OTBeTYMKa. HempuHsITHME CyIoM Mep MO YCTaHOBJICHUIO MecC-
TOHAXOXIEHNS OTBETYMKA M PACCMOTPEHHE Jejla B €ro OTCYTCTBHUE
MOTYT SIBJISITbCS OCHOBAaHMEM [IJISI OTMEHBI PEIeHUs cyla O TpH-
3HAaHUU Opaka HeAeUCTBUTEIbHBIM. BakHo, uTo 3aKOH (1. 2 cT. 28
CK) ycranaBnuBaeT 00SI3aHHOCTh Cyda ITPUBJIEYh K YYACTHIO B Jeje
0 TIPU3HAHUM HEACHCTBUTEIBHBIM Opaka, 3aKJIIOYEHHOTO C JIMIIOM,

1 Cwm. . 22 mocranosnenus Inenyma Bepxosroro Cyna P® ot 5 Hos6ps 1998 T.
Ne 15.
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He JOCTWUTIIMM OpayHOro BO3pacTa, a TakXe C JIMIIOM, MpU3HaH-
HBbIM CYJIOM HENIeeCIIOCOOHBIM, OpraH OMNEeKW W MOIMeYUTEIbCTBA. DTO
MO3BOJIsSIET O0ECHeUnTh HaAJeXalllylo 3alllUTy 3aKOHHBIX MHTEpe-
COB JTAHHOI KaTeropuu JIMI. Y4acTHe OpraHa OrneKd W TOIeYUTeb-
CTBa SIBJISIETCSI 00s13aTeIbHBIM HE3aBUCUMO OT TOTO, KeM TpPeIbsiB-
JIEeH UCK O TIpU3HaHuM Opaka HeneicTBUTe bHBIM. [IprHUMas yyac-
TUE B JieJie, OpraH OMeKW U IOIEeYUTEbCTBA TOTOBUT 3aKJIIOYeHHE
O ToM, OyneT JM YyIOBJIETBOPEHME MCKAa O TMpPU3HAaHUM Opaka He-
NENCTBUTEIbHBIM COOTBETCTBOBATh MHTEPECAM HEIeeCIOCOOHOTO WU
HECOBEPIICHHOJIETHETO CYTpyra.

5.3. O0CcTOATEILCTBA, YCTPAHSIONMIME HEIEHCTBUTEIBHOCTD OpaKa.
B n. 1 cr. 29 CK ycraHoBieHO, 4yTO Opak MOXeT ObIThb NMpU3HAH
CYIOM AEMCTBUTEIbHBIM IPU YCJIOBUM, YTO K MOMEHTY pPacCcMOTpe-
HUS Ieia O TIPU3HAHUM OpakKa HeaeHCTBUTEIbHBIM OTIAIU T€ 00CTO-
SITEJbCTBa, KOTophlie B cuiy 3akoHa (cr. 27 CK) mpemnsgrcTBoBaim
€ro 3aKiIo4eHuto. Pedb umeT o Takux oOCTOSTENbCTBAX, KaK JOCTH-
>KEHME BCTYIMBIIMMU B OpaK HECOBEPILIEHHOJCTHUMHU JULAMU (WA
OOHMM M3 HMX) OpayHOro BO3pacTa, MPM3HAHUE CyIpyra, paHee
SIBJISIBLLIETOCSl HEIEECIIOCOOHBIM, IEeCIOCOOHBIM B pe3yJibTaTe BbI3-
JOPOBJEHMS, TpeKpalleHue MNPeAbIAyIIero HepacTOprHyToro Opa-
Ka BCJEACTBME CMepTH cynpyra u T. 1. IlpusHaHue cymom Opaka,
3aKJIIOUEHHOIO C HapylIeHWEeM YCTAaHOBJIEHHBIX 3aKOHOM YCJIOBUIA
WJIA BONPEKU MPEAYCMOTPEHHBIM 3aKOHOM IIPEISITCTBUSIM, IEHCTBU-
TEJIbHBIM HA3bIBACTCSA B IOPUINYECKOM JUTEpaType O3I0POBICHU-
eM (caHauueit) 6paka’. OmHAKO CaHMPOBaHME OpaKa HEBO3MOXKHO
Mpd PacCCMOTPEHMM CYIOM Jejia O MpU3HAHMKU Opaka HeAeHCTBU-
TEJIbHBIM B CBSI3M C HaJWYMEM MEXIy Cynpyramu OJM3KOHN CTeleHU
pornctBa. BMmecte ¢ TeM 3aKOH He yCTaHaBIMBaeT 00sS3aTeIbHOCTU
0370pOoBJIeHNS (CaHMpOBaHUsA) Opaka CydOM, €CId OOCTOSITEILCTBO,
MpY HaJIMYMKM KOTOPOIO 3aKiioueHue Opaka He AOIyCKalaocCh, OTIa-
j0. O3noposnenne Opaka, cortacHo 1. 1 cr. 29 CK, — 310 mpaBo,
a He 00s13aHHOCTh cyaa. I[loaToMy He MCKII0YeHa BO3MOXKHOCTD IPU-
3HaHUs Opaka HeAeHCTBUTENbHBIM U IIPU OTMAACHUN OOCTOSTEILCTB,
MPEeMsATCTBOBABIINX €ro 3akmioueHuo. Ilo mHenmio A. M. bensko-
BOI, 3TO CBSI3aHO C TeM, 4YTO OpakK He SIBISIETCS TPaXKIaHCKO-
MpaBOBOI CHIENIKOM, B CBSI3M C YEM B OTHOIICHUM HETO HE MOTYT
TNPUMEHATHCA HOPMBI IPKIAHCKOTO 3aKOHOATENLCTBA O TPU3HA-
HMM CIEIKU HEACHCTBUTEIHHOM .

OcoOble TIpaBMJIa IO CAHMPOBAHUIO HENEWCTBUTEIILHOIO Opa-
Ka, 3aKJIIOYEHHOTO C HECOBEPIIEHHOJIETHUM, ITPEIYyCMOTPEHHI II. 2

! Cwm., Hanp.: Aumokoasckas M. B. Yxa3. cou. C. 133.
2 Cm.: Coserckoe cemeiinoe npaso / Ilon pex. B. A. Pacenyesa. C.
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ct. 29 CK. Cynmy mpenocTaBlieHO IpaBO OTKa3aTh B HCKE O IIpU-
3HAHUM HEAEHCTBUTEIBHBIM Opaka, 3aK/IIOUEHHOIO C JIMIIOM, HeE
JOCTUTIIMM OpayHOro BO3pacTa, €CJIU 3TOro TPeOyIT MHTEPEChH
HECOBEPILIEHHOJIETHETO CYMpyTra, Iaxe IpyM HAJIMYUM Ha MOMEHT
paccMOTpeHus JieJla MPEMSITCTBYIOIIEro Iopuandeckoro ¢axkra (He-
coBepileHHoneTus cymnpyra). [Ipm 310M MOIYT OBITH IIPUHSITHL BO
BHUMaHME pa3IMYHbIE OOCTOSATEILCTBA (OEPEMEHHOCTh WM POXK-
JIEHWE HECOBEPIIEHHOJIETHEN Cymnpyroii peOeHKa, BAUsSIHUE Opaka
Ha COCTOSIHME 3I0POBbSI, 4 TaKXKe MOPAIbHO-TICUXOJOTMYECKOE CO-
CTOSIHME HECOBEpILICHHOJETHETO Cymnpyra u T. 1.). B mcke o mpu-
3HAHUU HEACHCTBUTEIbHBIM Opaka, 3aKJIIOYeHHOIO C JIMIIOM, He
JOCTUTIIIMM OpayHOro BO3pacTa, MOXKET OBITh TAaKXKe OTKAa3aHO IpU
OTCYTCTBMU COIJIAaCUSI HECOBEPILIEHHOJIETHETO CyMpyra Ha TNpU3Ha-
HMe Opaka HEeAeHCTBUTEIbHBIM. DTO ycCJoBME€ SIBISETCS HOBBIM U
0oJiee KOHKPETHBIM IT0 cpaBHeHMIO ¢ pemakimeit cr. 45 KobC, mpe-
IycMaTpUBABILeN.B KauecTBe OOILEro rpaBuia MpU pacCMOTPEHUU
MOMOOHBIX J€J YYeT MHTEPECOB CyMNpyra, BCTYMUBILIErO B Gpak N0
JOCTHXKEHUST OpauHOro BO3pacTa.

Cewmetinblii Komekc (. 1 cr. 29) B ommmuue ot KobC (ct. 43)
HE CONEPXKUT IPSIMOTO yKa3aHMsI O TOM, C KaKoro MoMeHTa Opakx,
3aKJTIOYEHHBI C HapyllIeHWEM YCTAHOBJIEHHBIX 3aKOHOM YCJIOBWIA,
MPU3HAETCS CyIOM MMEIOIIMM IOpUIMYECKYIO CHIIy, T. €. JeCTBU-
TelbHBIM. B JuTeparype mo cemeiiHOMy mpaBy HET €IMHOIO MHE-
HM 110 3ToMY Borpocy. Tak, M. M. Ky3sHelioBa cuuTaeT, 4To MCXO-
I U3 OykBajibHOro TojikoBaHus II. 1 cr. 29 CK Opak npusHaeTcs
JEUCTBUTEIBHBIM C MOMEHTA €r0 3aKJII0YEHMS, 32 HCKIIOYECHHUEM
ciyyasi, Korja Opak ObUT 3aKJII0YEH C JIMLOM, COCTOSIIIVM B JIPYTOM
3aperucTpupoBaHHOM Opake (3TOT Opak MOXeT OBITh IIpU3HAH Jei-
CTBUTEJILbHBIM C MOMEHTAa IpPEKpalleHUs MNpeablayliero 6paka)'.
M. B. AHTOKOIBCKas MoJIaraeT, 4ro Cyd Npy HAIUYWKU IIPaBOBOC-
CTaHaBIMBAOIIMX (haKTOB BIpaBe BBHIHECTM PEIIEHUE O AENCTBU-
TeJbHOCTM Opaka, HO TOJIbKO C MOMEHTa, KOIma OOCTOSITEIbCTBA,
TPENATCTBYIOIIME €r0 3aKJII0UYEHUIO, MepecTaly CyllecTBoBaTh . Ha
Halll B3IV, Haubojiee IPUEMJIEMOR C TOYKM 3PEHMSI OCHOBHBIX
HayaJl ceMelHOro 3aKoHoaaTeabCTBa aBasgeTcs nosuuusa M. M. Kysz-
HELIOBOA.

Cyn He MOXeT MpU3HaThb OpaK HEAEUCTBUTEIbHBIM IO OCHO-
BaHUIO €ro (DUKTUBHOCTH, €CJIM JIMLA, BCTYMUBIIVE B (PUKTUBHBIN
Opak, (pakTM4ecKM cO3[dad CEMBIO IO PACCMOTPEHMS Aejia CyIoM

! Cm.: Kommenrapuii k CemeitHoMy Koaekcy Poccuiickoit @enepauuu / OTB.
pen. 4. M. Kysneyosa. C. 81.
2 Cwm., Hanp.: Aumokoasckaa M. B. Yxas. cou. C. 133.
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(T. e. MeXJy CTOpOHaMM, HECMOTpsI Ha TepBOHAYaJIbHble Hamepe-
HUS, CIOXWIKUCH CYIIpyXecKue OTHolleHMs). JlokazaTeabCTBaMU
CO3MaHMSI CEMbU SIBJISIIOTCS TaKMe OOCTOSITENbCTBA, KAaK COBMECT-
HOE TIPOXMBAHME M BEACHME OOIIETO XO3sMCTBa, OOIIMIA OIOMKET,
pacxoloBaHWe OOILMX CPEICTB Ha MPUOOpPETEHUE PA3JIMYHOTO UMY-
1IeCTBa, B3auMMHas MoajaepxKKa M 3a00Ta JApYyr O ApYyre, poxIeHUe
o01ero pedbeHKa WJIM COBMECTHOE BOCIIMUTaHME peOeHKa IPyroro
cymnpyra oT Ipenpiayiiero opaka u T. 1. Cym, M3y4uB BCE OOCTOSI-
TEIbCTBA JieJla U OLIEHUB MMEIOIIMECS J0KAa3aTe/IbCTBa, AejIaeT BbIBOJ
0 (uUKTUBHOCTM Opaka WIM O ero JAelcTBUTEeNbHOCTU. IlpuueM B
ommmuue ot m. 1, 2 c1. 29 CK (1o KoTopbIM cyd BIpaBe, HO He
00s3aH CaHUPOBATh OpakK) Cyd HE BIpaBe BHIHECTU pPeLICHHE O
HEJIEiCTBUTELHOCTH OpaKa Mo OCHOBAHUIO €ro (PMKTUBHOCTH, €CJIU
OymeT ycTaHOBJeH (PpakT CO3JaHUS CEMbM JO PACCMOTPEHMS Oeia
CYJIOM JIMIIaMU, 3apervcTpUpOBaBIIMMM Takoi Opak. OmHaKo, eciu
CYTIPYKECKHE OTHOIICHUSI MEXIY YKa3aHHBIMM JINIIAMU BO3HUKIIU
yKe TocJie MPUHSTUST CYIOM pEellleHUs O TIpUM3HaHUU Opaka Henew-
CTBUTEJIbHBIM, OCHOBaHMI [IJisl IepecMOTpa CyaeOHOro pelieHUst
He Oymer. Ilpu paccMoTpeHuU aea MONOOHOM KaTeropuu Cyd AOJ-
>KeH TIIATEeJIbHO pa3o0paThbcsl B (PaKTUUECKMX OOCTOSITEILCTBAX U
OOBEKTUBHO OLIEHUTh BCe COOpaHHbIE J0Ka3arejabcTBa. B HeKoTo-
phIX cuTyalusx (Opd 3HAYUTEILHONM pa3HMUIE B BO3PACTE MEXIY
CYIIpyramu, IOAAEPXKAHUM MMM CYIPYXXECKUX OTHOIIEHUI Ha Ipo-
TSKEHUUM HEIPOJOJIDKUTENIBHOTO BpeMEHU, HaJIMUMM SIBHO BhIpa-
JKEHHOW MMYIIECTBEHHON 3aMHTEPECOBAHHOCTU OIHOM M3 CTOPOH B
Opake ¥ T. I1.) BbIBOA cyda O (paKTMYECKOM CO3JaHMU CEMbU TpeOy-
€T apryMEHTUPOBAaHHOIO OOOCHOBAHMSI MCXOASl M3 MCCJEIOBaHHBIX
B CyleOHOM 3acelaHuM J0Ka3aTeJbCTB. BMecTe ¢ TeM KaKUX-JIM6O
OTJIMYUTEJIbHBIX MPU3HAKOB, OECCIIOPHO CBUIETEIbCTBYIOIIMX O
(pakTMUECKOM CO3IaHUU CEMbU MPU 3aKII0YeHUU (PUKTUBHOTO Opa-
Ka, B HaydyHOU JuTepaType M IoctaHoBieHusx [lienyma Bepxos-
Horo Cyma P® He mpuBomutcs. B KaxkmomM KOHKpPETHOM cCiiydyae
BOITPOC 00 3TOM JOJDKEH pellaTbesl CYIOM Ha OCHOBE BCECTOPOHHE-
IO MCCJeIOBaHUs O0CTOATENLCTB neja. He uckimoueHa curtyanus,
YTO MPU BHEIIHE CXOOHBIX OOCTOSITEILCTBAX CYIOM IO Pa3IMYHBbIM
JeaM MOXeT OBITh TIPUHSTO pelleHrWe O MPU3HAHUM Opaka Kak
(pUKTUBHBIM, TaK U JEUCTBUTEIBHLIM, B 3aBUCMMOCTH OT OLICHKU
VIMEIOLIMXCS J0KAa3aTeIbCTB, CBUACTEILCTBYIOIIMX O (paKTUUECKUX
OTHOILIEHMSIX, CJIOXKMBIIMXCS MEXOY cynpyramMmyd B Opake.

1 Cwm.: IlpakTuka paccCMOTPEHUS MEXMYHULUNATbHBIMA HApPOOHBIMU CyIaMu
I. MOCKBBI TpaxXgaHCKUX JeJI TI0 CIOpaM, BBEITEKAIOIIMM M3 CEMEHMHBIX ITPaBO-
otHomreHuiA. C. 147—148.
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Bpak He MoxeT OBITh MPU3HAH HENEWCTBUTEIbHBIM MOCJE €ro
pacTopxeHus (Kak B cyaecOHOM MOpsIIKe, TaK U B OpraHax 3arca),
3a MCKJIIOYEHUEM IBYX CJIy4YacB:

a) HaJau4YMe MEXIY CyIlpyraMy 3allpellleHHO 3aKOHOM CTelle-
HU pOJICTBA;

0) COCTOSIHHME OIHOTO M3 CYIIPYIOB B MOMEHT perucTpanuu Opaka
B JApYyroM HepacTopruytom Opake (m. 4 cr. 29 CK).

DTO 03HAYaeT, YTO €CJIM CYyOOM BBIHECEHO pEICHUE O PacTop-
KeHUM Opaka, TO MCK O IPU3HAHUM 3TOro Opaka HeAeHCTBUTEIbHBIM
MOJJIEXXUT PACCMOTPEHUIO JIUIIb MPU OTMEHE YKa3aHHOTO pelleHMHA,
MOCKOJIBKY, TIPUHUMAST €ro, Cyl MUCXOAWI U3 (akKTa IeidCTBUTEIbHOC-
™1 Opaka. PakThl U MPABOOTHOLICHUsI, YCTAHOBJICHHBICE TaKUM pe€-
IIeHUEeM, HE MOTYT ObITh OCIIOPEHBI TEMHM XE CTOPOHAMM B APYroM
npoiecce (4. 2 cr. 209 I'TIK). B Tex cnyyasx, korma 6pak pacTOPrHYT
B OpraHax 3arca, a BITOCJICJCTBUU YITPABOMOYEHHBIM JIMLIOM MPEIbsIB-
JICHBI TpeOOBaHUSI 00 aHHYJIMPOBAHUM 3aIlCU O PACTOPXEHUU Opa-
Ka U NpM3HAaHUM €ro HeIeHCTBUTEIbHBIM, CyI BIIpaBE€ pacCMOTPEThb
3TU TpeGoBaHUS B OJHOM mpousBoactee (4. 1 cr. 151 T'MK)"

5.4. IIpaBoBble nocJjieICTBUS PU3HAHUSA OPaKa HeeiiCTBUTEIb-
oM. [IpaBoBbIe MoOCHEACTBUS IIpU3HAHUSI Opaka HeAeilCTBUTEIIb-
HeIM ompeneneHsl B ¢r. 30 CK. WX cyTh cocToUT B TOM, 4TO Opak,
NPUBHAHHBIIL cyOoM HeOelicmBUmMEeNbHbIM, He nopodcoaem nNpas u
obs3anHOCIMell cynpyeos, T. €. pellleHue Cyda O HeIelCTBUTEIbHO-
cTu Opaka BJIe4eT 3a cOo0OM aHHYJMpOBaHHUE IIpaB U O0SI3aHHOCTEH
CYIIPYIOB, BO3HHMKIINX C MOMEHTa IOCYyJapCTBEHHOIl perucrpanuu
3aKII0YeHUs Opaka M CYIIECTBOBABIIMX IO NMPU3HAHUS €ro Hemei-
CTBUTEJIbHBIM, 3a HCKJIIOYEHUEM CJydyaeB, YCTAHOBJIEHHBIX 3aKO-
HOM, a UMeHHO 11. 4 u 5 cr. 30 CK. Ilpu 3TOM IIpaBa U 00sSI3aHHOCTU
CYIIpYTOB aHHYJUPYIOTCS He Ha Oyayliee BpeMs, a ¢ oOpaTHOM
CUJIOf — co IHS 3akjiodyeHuS Opaka. Takmm oOpa3om, Opak, mpu-
3HAHHBIA CYIOM HeIeHCTBUTEIbHBIM, CUMTACTCS TaKOBBIM CO IHSI
ero 3axnoueHus (m. 4 cr. 27 CK). B 3ToM COCTOUT MPUHIIUITHATBHOE
OTIMYMEe IIPU3HAHUSA Opaka HeOeiCTBUTEIbHBIM OT PacTOPXKEHUS
Opaka, Korma mpaBa M OOSI3aHHOCTHM CYIIPYIOB ITpeKpallaloTcs Ha
Oyayuiee BpeMs.

[IpaBoBOe 3HAYeHME MHCTUTYyTa HEACHCTBUTEILHOCTH Opaka B
CeMEeMHOM IIpaBe 3aK/I0YaeTCsI B TOM, YTO OH JaeT BO3MOXKHOCTH
MPEKPaTUTh TMPABOOTHOIICHUS MEXIY CyNpyramMu, BO3HUKIIWE U3
dakTa rocymgapCTBEHHO perucTpaluy 3akKIi4yeHUsi Opaka, UMEH-
HO CO JOHS 3aKJIIOUeHUsI Opaka M TaKMM 00pa3oM KakK OBl BO3Bpa-

1 Cm. m. 24 mocranosienus Ilmenyma Bepxosrnoro Cyma P® or 5 Hos6psa
1998 . Ne 15.
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TUTh CYNPYIOB B IPAaBOBOE IIOJIOXEHHUE, CYIISCTBOBaBIlEee OO 3a-
K1odyeHus: Opaka. B pesynabraTe pelieHMs cyda O HEeOeWCTBUTEIIb-
HOCTH Opaka OH CuMTaeTcsl KakK Obl HeCyllleCTBOBABLIMM BOOOIIEC U
y TpaXKIaH, COCTOSIBIIMX B HeM, B cootBerctBuM ¢ 1. 1 cr. 30 CK
HE BO3HUKAET HU JIMYHBIX, HU MUMYIICCTBEHHBIX MpaB U 00SI3aHHO-
CTeli, KaK 3TO MMEET MECTO B ACHCTBUTEIbHOM Opake. 1o aToii ke
NpUYMHE TPU3HAETCS HENEHCTBUTEIbHBIM OpayHbIid TOrOBOp, 3aK-
moueHHbIi cynpyramu (. 2 cr. 30 CK). bpaunblii JoroBop — 3T0
corjaileHue Jull, BCTYMAMOLIMX B OpaK WIM COIJIALICHUE CYIIpY-
IOB, ompeesollee MMYIIECTBEHHbIE IIpaBa U OOSI3aHHOCTU CYII-
pyroB B Opake u (mwiM) B ciayyae ero pacropxeHus (cr. 40 CK).
HeneiictBurenbHoCTh Opaka BjiedeT 3a COOOM M HEACHCTBUTEIIb-
HOCTb (HMYTOXHOCTb) OpauyHOro I0roBopa ¢ MOMEHTA €0 3axJiode-
Hus. IlocnencTBust HemEeMCTBUTEILHOCTU (HUYTOXHOCTU) OpauyHOro
nmorosopa ormnpeaensiorcs cr. 167 I'K, ycraHaBiIMBawlleil mpaBo-
Bble IIOCJICACTBUS HEIECUCTBUTEILHOCTU caenku. OOIme mpaBuia
3[IeCh TaKOBbI: HEICHCTBUTENIbHAS CIEJIKA HE BJCYeT IOpUANYEC-
KUX IOCJEACTBUI, 3a MCKIIOYEHMEM TeX, YTO CBSI3aHBI C €€ He-
JIEeUCTBUTEILHOCTBIO, U OHA HEACHCTBUTEIbHA C MOMEHTa €€ CO-
BEepIICHMS; KaXaasi U3 CTOPOH 00si3aHAa BO3BpaTUTh IPYroil BCe
MOJy4eHHOE 110 CAeJIKe, a B cliydae HEBO3MOXHOCTH BO3BPaTUTh
MOJy4eHHOe B HAaType — BO3MECTUTb €r0 CTOMMOCTb B JIE€Hbrax
(Tak Ha3bIBacMasl IBYCTOPOHHSISI PECTUTYLIS).

K wumyiiecTtBy, mpuoOpeTeHHOMY COBMECTHO JIMLIaMM, Opak
KOTOPBIX MPU3HAH HEACHCTBUTEIbHBIM, TTPUMEHSIOTCS TTOJ0XKEHUS
cT. 244—252 T'’K o pomeBoit cobctBeHHOCTH, a He HOpMBI CK 00
o01Ieil coBMeCTHOI coOcTtBeHHOCTH cympyroB (. 2 cr. 30). Homm
YYaCTHUKOB JI0JI€BOM COOCTBEHHOCTH MOTYT ObITb YCTAHOBJIEHBI CO-
[JallleHueM OBIBILIMX CYIPYIOB WJIM CUMTAIOTCS paBHBIMM. Takoe
MPEIIOJOXKEHNE MOXET ObITb OMPOBEPTHYTO 10KAa3aTeIbCTBAMM,
B TOM 4YHUCJIE BKJIAJAOM KaXIOro M3 CyIpyroB (I€HEXXKHBIMU Cpem-
CTBaMM, JIMYHBIM TPYIOM M T. 1) B IPUOOpETEHHE U yBEIMYECHME
o0l1Iero MMyIiecTBa MM MHBIMK (akTtamMu. BmameHue m 1moip3oBa-
HME MMYILECTBOM, HaXOISIIMMCS B J0JEBOM COOCTBEHHOCTH, OCY-
LIECTBIISIIOTCS MO COIVIAIIEHUIO OBIBIIMX CYNPYrOB, a MPU HEIOCTHU-
JKeHUM COIJIacusl — B IOPSIIKE, YCTaHABIMBaeMOM cyaoM. Kaxabrii
13 OBIBIIMX CYNPYroB MMEET MpaBO Ha IPEeNOoCTaBIeHUE B €ro Bila-
JIeHMe U TOJIb30BaHME 4YacTy OOILEro MMYIIECTBa, COpa3MepHOM
€ro Josie, a Impyu HEBO3MOXHOCTM 3TOro BIIpaBe TpeOOBAaTh OT ObIB-
LLIET0 CYIpyra, BJIAACIOIIETO 1 TOJb3YIOIIErocsl UMYIIECTBOM, IPH-
XOISIIMMCSl Ha €ro MO0, COOTBETCTBYIOIEH KommeHcauuu. Pac-
MOPSIKEHUE MMYILECTBOM, HAXOASIIUMCS B J0JEBOM COOCTBEHHOC-
TH, OCYILECTBJISIETCS 110 COMIAILIEHUIO BCEX €€ YUaCTHUKOB. BhIBIIMiA
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CYIIPYr KaK y4YaCTHHUK JOJIEBOM COOCTBEHHOCTM BIIpaBe IO CBOEMY
YCMOTPEHMIO MpoaaTh, IMOJapUTh, 3aBellaTh, OTAATh B 3aJIOT CBOIO
JIOJTIO JINOO PaCIIOPSIAUTHCS €10 MHBIM 00pa3oM C COOJTIOICHUEM TIpe-
MMYILIECTBEHHOTO TIpaBa JIPYroro Cympyra Ha TMOKYTKY aoiau. Mmy-
IIECTBO, HAXOSIIIEeCs B JOJEBOM COOCTBEHHOCTU, MOXET OBITh pa3-
JIeJIEHO MeXIy OBIBIIMMM CYIIPYraMy MO COIJIAIIEHUIO MEXIy HUMMU.
Kaxnpiii u3 HuUx BOpaBe TpeOOBaTh BhIAEJA CBOSUM JOJM U3 OOIIETO
umyiecTa. [Ipy HETOCTMIKEHUN MEXAy OBIBIIMMU CYIIpyraMH CO-
IJ1alIeHusT O CIOco0e M YCJIOBMAX pasjiesia OOIIero MMyIlecTBa Winu
BbIZeJIa JIOJIM OMHOTO M3 HUX JII0OOI M3 OBIBIIMX CYIIPYroB BIIpaBe
B CydeOHOM ITOpsiiKe TpeOoBaTh BbIEa B HAType CBOEH MOIU U3
obmiero umymiectsa. Ecnu ke BbIIEaT O0JM B HaType HEBO3MOXKEH
0e3 HecopasMepHOro yiiepba WMYILIECTBY, HaXOISAIIeMycs B 00-
el COOCTBEHHOCTH, WJIM HE OMYyCKAaeTCsI 3aKOHOM, BBIICJISTIOIINICS
COOCTBEHHUK MMeEET IIpaBO Ha BBITIJIATY €My CTOMMOCTU €ro IOJIu
JIPYTMM YYaCTHMKOM J0JieBoii coOctBeHHOCTH. HecopasmMepHocThb
WMYIIIECTBA, BBIIEISIEMOTO B HAaType YYaCTHUKY JOJE€BOM COOCTBEH-
HOCTU, MI0Jie B IpaBe COOCTBEHHOCTM YCTpaHsSIETCS BBITLUIATON CO-
OTBETCTBYIOIIEH IEHEXKHOW CyMMBbI MJIU WHOI KommeHcauueit. C mo-
JIydeHUEeM KOMIIeHCAllMM COOCTBEHHMK yTpayMBaeT MpaBO Ha MOJIO
B OOIIIEM MMYIIECTBE.

BoilepaccMOTpeHHbIE MMOJO0KEHUSI KacaloTCsI COBMECTHO MPH-
OOpeTeHHOTO MMYIIECTBA JIMLIAMU, OpakK KOTOPBIX TMPU3HAH CYIOM
HeJnelcTBUTEebHBbIM. Eciiu ke cyrnpyr npuoOpen B IMepuoji TaKoro
Opaka Kakoe-JIM0O MMYIIECTBO Ha CBOE MMSI, TO OHO CUYMTAETCS
MpUHaAIeXaluM emy. JIpyroii cynpyr B TaKOM cjydyae MOXKET Tpe-
6oBaTh MPU3HAHUS 32 HUM IMpaBa Ha JIOJIO0 B 3TOM UMYIIECTBE, HO
TOJIBKO TOTJA, KOIJa OH y4yaCcTBOBAJl B €ro INMpUOOPETEeHUH CBOUMU
cpeacTBaMUu U (WIM) CBOUM TPYIOM.

I[MpusHanue 6paka HeaeCTBUTEbHBIM BiieUeT aHHYJIUPOBaHUE
U TaKuX MpaB CYINPYros, Kak:

a) MpaBo Ha HollleHUe (haMUINU, ITPUHSTOU MIPU rOCyAapCTBEH-
HOI perucTpainmu 3aKIIoYeHusT Opaka;

0) mpaBO Ha MOJIyUeHHWE B ciydae HYXITAEMOCTH M HETPYIOC-
MOCOOHOCTM COJEpPXaHUSI OT NIPYroro Cympyra;

B) IIPaBO ITOJb30BAThCS KWJIOW TJIONIANbIO JPYroro CyIpyra
NPy BCEJIEHUM B HEe MOCJe 3aKIueHUs Opakxa;

I) MpaBO HacCJeAOBaHUs TI0 3aKOHY IMOCJIe CMEPTU CYIIpyra;

JI) TIpaBO Ha IIEHCMIO MO CJIy4Yaro MOTepU KOPMWJIbLIA U JIp.

Tak, Hampumep, Cymnpyr, IMPUHSIBIIMNA MPU roCyIapCTBEHHOMN
perucTpanum 3aKJIIoueHUs Opaka (paMHIIMIO IPYyroro CyIpyra, yT-
payMBaeT MpaBO HOCUTh 3TY (paMUIUIO C MOMEHTA MpU3HaHUS Gpa-
Ka HeIeWCTBUTEbHBIM, M €My IIpHCBanBaeTCs 1o0padyHas (paMuins.
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W3 mpaBuiia 0 TOM, YTO HEAEHCTBUTESIBHBIN OpaK HE ITOPOXK-
IaeT HUKAKWX IIPAaBOBBLIX ITOCIAEACTBUI IJISI JIMI[, B HEM COCTOSIB-
mumx, CK (. 4, 5 cr. 30) npenycMoTpeHbl uckimodyenuss. OHU Kaca-
IOTCST dobpocosecmHoeo cynpyeaa, T. €. Cyllpyra, IpaBa KOTOPOIO
HapyIlIeHbl 3aKJIOYeHMEM TaKoro Opaka (HaIlpumep, cCyIpyra, He
3HABIIETO0 O HAJMYMU MPEISTCTBUI K 3aKIIOYEHMIO Opaka) W Ha-
OpaBjieHbl Ha 3alllATy €ro MpaB U 3aKOHHBLIX MHTepecoB. B u3bsaTue
13 OOLIMX ITpaBWJI Cyl BIIpaBe:

a) IMpMU3HATh 3a JOOPOCOBECTHBIM CYIIPYIOM IpaBO Ha IIOIyde-
HHUE OT IPYroro cCympyra comepkaHus (aJIdMEHTOB) IO OCHOBaHU-
IM U B TIOpsiaKe, IpeaycMoTpeHHbIM cT. 90, 91 CK;

0) npuMeHUTH noJjioxeHus cr. 34, 38, 39 CK 006 oOiieit coBme-
CTHOI COOCTBEHHOCTH CYIIPYTOB B OTHOIIEHUM IOOPOCOBECTHOIO
cympyra mnpu pasiielie MMYIIECTBa, IPUOOPETECHHOTO CYyIIpyraMu
COBMECTHO O MOMEHTA IIpU3HAaHUs OpakKa HeACHCTBUTENbHBIM (€CIu
HOPMBI 00 OOIIEeil COBMECTHOI COOCTBEHHOCTM CYNpyroB Oosee OJja-
TONPUSITHBL IJISI JOOPOCOBECTHOIO CYIIpyTra);

B) MPU3HATh 3aK/IOYEHHBIM OpaydHbIid JOrOBOpP NE€WCTBUTEIb-
HbIM TIOJTHOCTBIO WJIM YACTUYHO, €CJIM 3TO OTBeYyaeT MHTepecaMm J100-
pOCOBECTHOTO cyrpyra. Bo3aMoXXHOCTM TIpU3HAHUSI CyIOM OpavyHOro
JIOTOBOpa JIEWCTBUTEIBHBIM TIOJHOCTBIO WM YacTUYHO, a TaKXke
pasgena COBMECTHO IIPHOOpeTeHHOro mMmyilectBa Imo npaBujam CK
O COBMECTHOI COOCTBEHHOCTU CYMNpPYTrOB OOYC/IOBJIEHbI HEOOXOIU-
MOCTBIO 3alllUThl HApyILICHHBIX ITIpaB IOOPOCOBECTHOIO CyIIpyra B
KOHKPETHBIX XXW3HEHHBIX CUTyalMsIX U MOTYT OBbITb peau30BaHbI
TOJIKO B BTHUX LIEJsX.

JloopocoBectHoMy cympyry CK (. 4 cr. 30) mpemocTtaBieHO
TakKe IIpaBO TpedOoBaTh OT APYroro BMHOBHOIO CyIpyra BO3Me-
IeHUST NPUYMHEHHOIO €My MaTepuajlbHOrO M MOPaJIBbHOIO Bpeaa
o IIpaBWJIaM, IIPEIYCMOTPEHHBIM TIpakKIaHCKMM 3aKOHOIATEIIb-
cTBOM (T. €. B COOTBETCTBMHM co cT. 15, 151, 1064, 1082, 1085, 1100,
1101 I'K). Ilox BpemomM moHMMaeTCs yMaJIeHHE OXPaHSIEMOIO 3aKO-
HOM MaTepUaJIbHOTO WM HeMaTepuajabHOro Ojiara (HampuMmep, 310-
POBBSI 4YeJIOBEKa, YeCTU, IOCTOMHCTBA, 0o0poro mMmeHu). OH Ton-
pasmenseTcss Ha MMYIIECTBEHHBIM W MoOpaibHBII. Bpem, KoTophblit
MOXET OBITb OIleHEH B IeHbIaX, — 3TO MMYILIECTBEHHBIA (MaTepu-
aJlbHBIN) Bpen. MMyIIecTBEeHHBIN Bped MOXET OBITb pe3yJabTaToOM
HapylIeHUs KaK MMYIIECTBEHHBIX, TaK M HEMMYIIECTBEHHBIX OJjar
(mpaB) rpaxknaHuHa. MopaJlbHBIM Bpel — 3TO0 (U3MYECKHE WIN
HpPaBCTBEHHBIE CTpaJaHUs IrpaXkgaHWHA BCJICICTBUE HAapYyIICHUS €Tro
pas.

IIpu Bo3MelIeHUM MMYIIECTBEHHOTO Bpeda HAeiCTBYET OOLIUIA
NPUHIIAN MOJHOIO €ro BodMemeHus. JIMo, OTBETCTBEHHOE 3a NMpH-
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yyuHeHWe Bpeda (B paccMaTpyMBaeMOM CJydae 3TO HemoOpOCOBECT-
HbIii BUHOBHBII CYIpPYr), 00sS3aHO BO3MECTUTh YOBITKM, MOHECEH-
Hble J00POCOBECTHBIM CYNPYroM B pe3yJjibTaTe 3akjioueHusi Opa-
Ka, NIPM3HAHHOIO- BIOCJAENCTBMM CyIOM HeAeHCTBUTEAbHBIM. [lpum
3TOM Mof, yObITKaMu comtacHo cT. 15 'K moHumarorcst pacxopbl,
KOTOpHIC JIMLIO, Yb€ IIPaBO HapyLIEHO, MPOU3BEIO WIM IODKHO
OyJeT MPOU3BECTM IS BOCCTAHOBJIEHUSI HApPYLIEHHOTO IpaBa, yT-
pata WM TIOBpPEXKACHME ero MMyIecTBa (pealbHBIN yIiepO), a
TakKe HEMOJIyYeHHbIC IOXOAbl, KOTOPbIC 3TO JIMILO IOJYYWIO Obl,
ecau Obl ero MmpaBo He ObLIO HapylleHo (YIIyIleHHasl BhIrona).

Cyn MOXeT BO3JIOXHMTb Ha HEIOOPOCOBECTHOIO CymNpyra Tak-
XK€ 00SI13aHHOCTh KOMIIEHCALIMM MOpPAJIbHOTO Bpeda J00pOCOBECT-
HOMY CYIpyry (T. €. IPUYMHEHHBIX eMy (bM3UYECKUX WA HpaB-
CTBEHHBIX cTpafaHuit). KomMmeHcauusi MOpaabHOTO Bpeaa Cympyry
OCYILECTBIISIETCS] HE3aBUCHUMO OT MOJJIEXKAIIET0 BO3MEIIECHUIO UMY-
1IecTBeHHOro Bpeaa. Ilpu ompeneiaeHuM pasmepa KOMIIEHCALIUM
MOPaJIbHOTO Bpela B ACHEXHOI ¢opMe cyd NMPUHMMAET BO BHMMA-
HME CTerNeHb BUHbBI HApYLIUTEs U MHbIE 3aCIyXMBalOI1Me BHUMA-
HUSI OOCTOSATENbCTBA, a TaKXKe YUYMThIBAET XapaKTep U CTEIeHb
(pu3UYEeCKUX UM HPABCTBEHHBIX CTpaJaHUii, CBSI3aHHBIX ¢ WHAWBU-
IyaJbHBIMA OCOOCHHOCTSIMU CYIIpYyra, KOTOpPOMY HpPMYMHEH BpE/.
Kpome Toro, cynom o0s13aTeibHO MPUHUMAIOTCSI BO BHUMaHUE Tpe-
O0OBaHMSI Pa3yMHOCTU M CIPaBEIIMBOCTH, KaK 3TO CJEAyeT M3
cr. 151, 1101 T'K.

JIoOpOCOBECTHRBIN CyMpyr TIpU MPU3HAHUU Opaka HEASWCTBU-
TeabHBIM, cormacHo m. 5 cr. 30 CK, mMmeeT mmpaBo COXpaHUTb U3-
OpaHHYI0O MM IIpU 3aKJIIO4eHUM Opaka (haMUINI0 BHE 3aBUCUMOCTHU
OT OCHOBaHUIA MpU3HAHUs Opaka HeAeHCTBUTEIbHBIM. MOTUBBI CO-
XpaHeHMsT (paMWIMK MOTYT ObITh Pa3JMYHbLI U MPABOBOTO 3HAYCHUS
He mMeroT. OgHaKo IpU XKeJIaHWMM JOOPOCOBECTHOIO CyIpyra a-
MUJIUSI MOXET ObITb MM M3MeHeHa Ha aodpayHylo. Llenecoobpas-
HocTh coxpaHeHus B CK panee 3akperieHHoro B ¢T. 46 KobC npa-
BUJa OOYyCJIOBJIEHA HE TOJIbKO MPEIOCTaBIECHUEM J00OPOCOBECTHOMY
CyIpYyry BO3MOXHOCTH IIPUHSATHUSI aJbTEPHATUBHOIO PEIICHUSI O
cBoeli (haMwiIuu TIOc/ie NMPU3HAHMUS Opaka HeNelCTBUTENbHBIM, HO
M T€M, YTO M30paHHas MpY BCTYIUIEHUMU B Opak damMuivs MmpucBa-
MBaeTcs JEeTsM, POXIACHHBIM B HEIEWCTBUTENbLHOM Opake, IIpaBa
KOTOPbIX HE MOTYT OBITb YIIIEMJIEHbI UCXOMsl U3 TpeOOBaHUM CT. 25
BceoO1ieit nexmapaiiud npaB yeaoBeKa.

CK (. 3 cr. 30) 3akperieHO NMPUHLMIMAIBHO BaxKHOE ITOJI0-
JKEHHE O TOM, UTO MPpU3HaHue Opaka HeoeliCmEeumenbHbiM He 8au-
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sem Ha npasa demeii, pOOUBUIUXCS 6 MAKOM OpaKe Ulu 8 meveHue
mpexcom OHell co OHA NpU3HAHUA OpaKka HedeilcmeumenbHbiM,
YTO coriacyercs ¢ IpemycMoTpeHHo 11. 2 ¢r. 48 CK mpesymmimeit
OTIIOBCTBa cyrpyra (ObIBILIETO CyINpyra) mMaTepu pedeHka (ecid He
JOKa3aHO MHOE), B TOM YMCJIe Y IIPpU IMpU3HAHUU Opaka HeAeHCTBU-
TeNbHBIM. [leTu, poauBlivecs B Opake, MPU3HAHHOM HeJIEHCTBU-
TeJIbHBIM (WM B TE€UEHHE TPEXCOT AHEW cO JHS MpU3HaHUS Opaka
HEIEeHCTBUTENbHBIM), UMEIOT TaKue Xe TpaBa U OOS3aHHOCTU I10
OTHOLIEHUIO K POIUTEISIM M UX POACTBEHHUKAM, YTO MMEIOT IETH,
POXIEHHbIE B NEHCTBUTEIbHOM Opake. TakuMm oOpa3oMm, MpaBOBbIe
MOCJEACTBUSI HEACHCTBUTEIHLHOCTU Opaka, yCTaHOBJAEGHHBbIE 1. 1
ct. 30 CK, KacaloTcs TOIbKO CYIIPYTOB, HO He 3aTparvBaloT IIpa-
Ba JICTEMN.

KoHTpoJibHBIE BONPOCHI

1. Chopmynupyiite MOHATHE Opaka MO CeMEMHOMY IIpaBy U
BBIICIUTE €ro IOpUINYecKre IMPU3HAKMU.

2. PaznmuuaroTcs 1M NMOHATUS <«3aKIIIOYEHHE Opaka» U «IoCy-
JapCTBeHHasl perucTpaius 3akiaodeHus Opaka»? Ilpu oTsere co-
LUTUTECh Ha MPAaBOBbIE HOPMBI.

3. B ueM 3akJjoyaeTcsl IOpUAMYECKOEe 1 MPaKTUYEeCKOe 3Have-
HHUE TOCYyIapCTBEHHOM perucrpaluu Opaka?

4. NmeeT 11 1opuandecKyio CUly Opak, 3aKJIIOUYEeHHBIN 10 pe-
JINTUO3HBIM 00psimam?

5. HazoBute yciioBusl 3aKoueHus Opaka.

6. JlommyckaeTcsl M 3aKjiioueHHe Opaka 4depe3 MpeiacTaBUTE-
JIeit, 3a04HO?

7. B 4eM cOCTOMT IOpUIMYECKOE COJAEep>KaHUE B3aUMHOIO CO-
[JIacysl JIML, BCTyNaloIMX B Opak?

8. Kakoii OpauHbIii BO3pacT yCTAHOBJICH 3aKOHOHATEILCTBOM?
VYKaxuTe oCHOBaHUS U IOPUINYECKKME MOCAENCTBUSI €r0 CHYXKEHUSI.

9. B kakux ciy4dasix AOIycKaeTcsl CHIDKeHHE OpayHOro BO3pa-
cTa, 10 Kakux rpaHul? Kem periaeTcs BONpoc O CHUXKEHUM Opay-
Horo Bo3pacTta?

10. Kakue mpensTCcTBUS K 3aKII0YEHHUIO Opaka IpeaycMOTpe-
Hbl JEHCTBYIOIIMM 3aKOHOAATEIbCTBOM?

11. JlomycTuMO M 3akJiloueHue Opaka MexXay OpaTbsMu U
cecTpaMM, YCHIHOBUTEISIMU M YCHIHOBJIEHHBIMU?

12. IMmeroT 1 1opuaddeckoe 3HaueHue (haKTUUEeCKUE CYIIpy-
>K€CKME OTHOLICHUsI?
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13. PacckaxuTe O IOpSIKE TOCYIapCTBEHHOM perucTpaliin
3aKIo4YeHus Opaka. KaknuMu HOpMAaTUBHBEIMUA aKTaMU OH PEryJIvupy-
ercs?

14. MoxeT 1 ObITH COKpalllcH WM YBEJIMYeH YCTAaHOBJICHHBIN
3aKOHOM CPOK 3aKJII0UYEeHUS Opaka Iocjie mojayu 3asiBJIEHUsI B OpraH
3arca JMIIAMU, >KEJaIoLUIMMM BCTYIIUTh B Opak?

15. Pacckaxute 00 OCHOBaHHUSX M MOPSIKEe MEIULIMHCKOTO
o0cJieoBaHUs JIMI], BCTyNarommx B Opak.

16. HazoBuTe OCHOBaHWUS, HEOOXOOUMEIE AJs MPU3HAHUS Opa-
Ka HEIEUCTBUTEIIbHBIM.

17. Yro cimemyer MOHMMATh 1o (DUKTUBHBIM Gpaxom?

18. PacckaxkuTte o mopsiake MpU3HaHUsI Opaka HeAeHCTBUTEb-
HBIM.

19. Kto MOXeT 00paTUThCS B Cyll C UICKOM O TIPU3HAHUM Opaka
HEeJIEeMCTBUTEIIBHBIM?

20. Kakwue mpaBOBBIE MOCJIEACTBHS HACTYIIAIOT IIpU IIpU3HA-
HUM cyooM Opaka HedeilcTBUTEIbHBIM? C KakKoro MOMEHTa Opak
CUMTAETCsl HEIEUCTBUTEIbHBIM?

21. MmeroTcst 11 MCKIIIOYEHUST U3 TIpaBUja O TOM, YTO Heneii-
CTBUTEIbHBIII OpaK He MOpPOXIAaeT HMKAKWX IIpaB M OOSI3aHHOCTEI
IJIs1 CynpyroB?

22. Ilepeuncaure OOCTOSITEAbCTBA, YCTpaHSIOIIMEe HEeOeHCTBU-
TEJbHOCTh Opakxa.

23. BnpaBse 5 TOOPOCOBECTHBIN CYIIPYT IIPM BBIHECEHUU CY-
JIOM pEIICHMs O TNpU3HAHMM OpaKa HEACHCTBUTEILHBIM TPeOOBaTh
BO3MeEIIEHWsI €My MaTepuaJbHOro M MopajibHoro Bpena? Eciau na,
TO B KaKOM ITopsiake?
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Fnasa 3
IIpekpameHne Gpaka

$ 1. Hlowsamue u ocnoeanus npexpauwenus opaxa. § 2. Pacmopoce-
Hue bpaka 6 opeanax 3aeca. § 3. Pacmopocenue 6paxa 6 cydebrnom
nopsoke. § 4. Momenm npexpauwenuss 6paka npu ezo pacmopice-
Huu. IlIpasosevie nocaedcmeus pacmopicenus opaka. § 5. Boccma-
HosaeHUe Opaka 6 cayuae SA6KU cynpyea, 0065181eHH020 YMepUulUM
UAU NPUSHAHHO20 0e36eCHO OMCYMCMEYIOUUM.

§ 1. IlonsATHE M OCHOBAHHA NpPEKpalleHHs Opaka

B teopum cemeitHoro mpaBa mom IpeKpaiieHueM Opaka MOHHU-
MaeTcsl «O0YyCJIOBJIEHHOE HACTYIUIEHUEM OIpelesIeHHbIX IOpUaAnYec-
Kux (akTOB TpeKpalleHWe MPaBOOTHONIEHUIN, BO3HUKIIKX MEXIY
CynpyramMu M3 Opuandecku odopmieHHoro 6paka»'. K ropuauuec-
KuM (dakTaM, npekpaiamimmM Opak, comtacHo cr. 16 CK ortHO-
CATCSl Creayliue OOCTOSITe/IbCTBA:

a) cMepTb CyINpyra;

0) OOBSIBJIEHME CYIOM OIHOIO M3 CYNpPYroB yMEpIIUM;

B) pacTopxXeHHe Opaka (pa3Bom).

INepeuncienHbie (GaKTbl U SIBASIOTCS OCHOBAaHUSIMM IpeKpa-
LIeHUs Opaka.

B ciyuae cMeptu cymnpyra Wiu OObSBJIEHUS] CYIOM OIHOIO M3
CyNpyroB YMepIlMM He TpeOyeTcsl KaKoro-aubo crneuraibHOro opopM-
JIEHUsl mpeKpallleHus1 Opaka. B Takux ciiyyasix 6pak cuMTaercs npe-
KpallleHHbIM C MOMEHTa CMEPTU CyMnpyra Wjiu ¢ MOMEHTa BCTYIUICHUS
B 3aKOHHYIO CUJTy pellleHUs cyda 00 00'bABJIEHUM CYIIpyra yMEpIIUM.
EnyHCTBEHHBIM JOKYMEHTOM, TOATBEPXKIAIOIIMM IpeKpalleHue opa-
Ka BCJIEACTBUE CMEPTU CYINpyra, SIBJASIETCS CBUAETENbCTBO O €ro
CMepTH, BbIAaHHOE opraHoM 3arca (cr. 68 3akoHa 00 akTax rpax-
JIAHCKOTO cOCTOsIHUS). [TopsinoK 1 ycioBuUs OObsIBJAEHUS IpaxkIaHUHA
ymepiinM yctaHobiieHbl ['K. CormacHo cr. 45 T'K rpaknaHuH MOXKeT
ObITb OOBSIBJIEH CYJIOM YMEPIIMUM, €CJIM B MECTE€ €ro >XUTEeJbCTBa
HET CBEICHMII O MeCTe ero IpeOblBaHUsI B TeUeHUE IMSATU JIET, a
ec/ii OH Ipornaj 6e3 BeCTU MpU 0OCTOSTENBCTBAX, YIPOXKABIINX CMep-

1 Cm.: CoBetckoe cemeitHoe TipaBo / ITon pen. B. A. Pacenyesa. M., 1982. C. 115.
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THIO WIM AAIOIIMX OCHOBaHMWE MPEAINOJaraTh €ro rmdeib OT OIpele-
JICHHOTO HECYaCTHOTO cjydasl, — B TeUEHMe IlecTu MecsieB. BoeH-
HOCTy>KallIuii WM UHOI TpakKJIaHWH, MPOMNAaBIIMii 0e3 BECTU B CBSA3U
C BOGHHBIMU JIEMCTBUSIMU, MOXET ObITh OOBSIBJICH CYIOM YMEPIIUM
He paHee Y4eM M0 MCTEYECHMM JABYX JIET CO JHS OKOHYAHMS BOCHHBIX
JercTBuil. JIlHeM cMepTu rpakiaHuHa, OOBSIBIEHHOTO CYAOM yMep-
ILIMM, CYUTACTCS JIeHb BCTYIUICHUS B 3aKOHHYIO CUJIy PELICHUS cyda
00 OOBSIBIICHNH €0 yMepIInM. B cirydae oObSIBIeHNS YMEPIINM TpaX-
JaHWHA, TPOMAaBIIero 0e3 BeCTU MHpU OOCTOSITENILCTBAX, YIPOXKaB-
IIMX CMEPTHIO WM JAIOIIMX OCHOBaHME MPEArojaraTtb €ero rudeab ot
ONpeAeIeHHOTO HECYaCTHOIO CJydas, Cyd MOXET IIPU3HATh JHEM
CMEpPTU 3TOr0 TIpaXkKJaHWHA JIEHb €ro IpearosaraeMoi rubeau, Ko-
TOPBIM M YKa3bIBaeTCs B pelleHUU cyaa. OObsBICHUE CYIOM OIHOIO
M3 CYNpPYroB YMEPILIUM BJIeYEeT TaKME K€ IPaBOBbIC ITOCICACTBUS,
yro U u3nUecKass cMepTh cympyra. bpak cuurtaeTcsl mpekpaileH-
HbIM. JloKa3aTeJIbcTBOM MpeKpalleHusl Opaka BCJIEACTBUE OObsIBIIE-
HMSI CyIOM OJHOIO U3 CYIPYTOB yMEpPIIMM SIBJISIETCS BCTYIMBIIES B
3aKOHHYIO CUJIy pellieHHe cylda 00 OOBSIBICHUM CyMpyra yMEpILUM.
l'ocymapcTBeHHasl perucTpauusi CMEPTUA CYNpyra MpOU3BOAUTCS Op-
raHOM 3arca Ha OCHOBAHMM YKa3aHHOTO CYJIEOHOIO peIleHUSI.

Ilpu xu3HM 0OOMX CYMPYroB Opak MOXKET ObIThb MpeKpalleH
IyTeM ero pacropxeHus (pasBoga). Ciemayer MUMeThb B BUAY, 4YTO
MOXET ObITb PACTOPTHYT TOJIBKO 3aperuCTPUPOBAHHBIN B yCTAaHOB-
JICHHOM 3aKOHOM mopsake Opak. B pesynbrare pacropxeHus: Opa-
Ka (pa3Boia) Cympy:KecKue OTHOILICHHMS IpeKpallaloTcs Ha Oymy-
mee BpeMs (32 HEKOTOPbIMU MCKJIIOYEHMSIMU) C COOTBETCTBYIOLIM-
MU TIPaBOBBIMU TTOCJIEICTBUSIMU JIJIsT OOOMX CYIIPYTOB.

TepMuHBI «pacTopxKeHUE Opaka» U «pa3BOI» PacCMaTPUBAIOT-
Cs B TEOPUMU CEMEHOro IpaBa U MPUMEHSIIOTCS B IPABOIPUMEHH-
TEJIbHOM MPAaKTUKE OPTaHOB 3arca M CylI0B KaK CUHOHMMBL. DTU Tep-
MUHBI YIIOTPEOJISIIOTCSI KaK CMHOHUMBI M B 3akoHe (cT. 24 CK).
B nopeBomoMOHHOM CeMEHOM IpaBe JaBajloCh ONpeAc/ieHUE pa3-
BOJA KAK «IPEKPAlICHNE 3aKOHHO CYLIECTBOBABIIEIO Opaka 110
yKa3aHHbIM B 3aKOHE NpHYMHaM» . B cOBpeMeHHOI Hay4HOU JINTE-
patype mod pacTopxkeHueM Opaka (pa3BoAOM) ITOHMMAeTcs IIpe-
KpalleHre Opaka IpM XKU3HU CYIPYroB  WIM IOPUAMYECKUI aKT,

1 TTepwenesuu I. @. Ykas. cou. C. 420.

2 Cwm., Hamp.: Bonblias coBerckas sHumkionemus. 2-¢ usn. / I pen. b. A. Bee-
dencrxui. M., 1955. T. 35. C. 605; Boabliasi coBeTcKast SHIMKIIONEUs. 3-¢ U3, /
Ilon pen. A. M. Ilpoxoposa. M., 1975. T. 21. C. 494; bonbluoil sHIMKIIONEANYEC-
kuii cnoBapb / Im. pen. A. M. Ilpoxopos. M., 1991. T. 2. C. 245; Bonbliuoii
SHUMKIIoNeanyeckuii ciosapb / Ilon pen. A. M. Ilpoxoposa. M., 1997. C. 998;
IOpunnueckuii sHUMKIONeAMYeckuii cioapb / Ilonm pen. A. 4. Cyxapesa. M.,
1984. C. 315; bosbiioit opunuueckuit ciosapb / [lom pen. A. 4. Cyxapesa,
B. JI. 3opvkuna, B. E. Kpymcxux.M., 1997. C. 315.
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MpeKpalialoliiii MpaBoBble OTHOLIEHMS MEXIY CyINpyraMu Ha Oy-
nyiiee BpeMs (33 HEKOTOPBIMU U3BATUSIMH, MPEAYCMOTPECHHBIMU B
3aKoHe)'.

CrnenyeT OTMETUTh, YTO B IOCJIEIHIO 4eTBepTh XX B. B Poc-
cry HaOJIIoaNach yCTOMYMBASI TEHISHIMS YBeJIUUEHUsT KOJIMYeCTBa
pactopraembix OpakoB. Ilo manHbIM ['ocymapcTBEeHHOro KOMUTETa
P® 1o cratucTtuke, odumii KoaOUILMEHT pa3BOAUMOCTH (T. €. KO-
JyecTBO pa3BonoB Ha 1000 yemoBek HaceneHus) B mepuon ¢ 1975
mo 1995 r. Bo3poc B 15 pasa (c 3,0 no 4,5). K 2002 r. koadpuunreHT
pa3BoaMMocTH emie Oonee Bo3poc (mo 6,0), a oOllee KOJIMYECTBO
pa3BOMIOB B Hayajieé HBIHEIIHEro CTOJETUS TPOMOIKAECT YBEJIUYM-
Batbesl. Tak, B 2002 1. Ha 1019,2 ThIC. (paKTOB rocyIapCTBEHHOM pe-
TMCTpalMM 3aKJI0YeHus1 Opaka MpUILIoch 835,5 ThIC. pa3BOAOB, UTO
Ha 11,8 % Oombiie, yem B 2001 1. - 763,5 TeIC?

B cootBercTBUM ¢ 1. 2 cT. 16 CK Gpak MOXeT ObITh MpeKpalleH
MyTEM €r0 PACTOPXEHUS MO 3asBJICHUIO OJHOTO WJIM OOOMX CyMpy-
TOB, a TakXKe IO 3asBJEHUIO OINEeKyHa Cymnpyra, MpU3HAHHOIO Cy-
JOM HeleecroCOOHbIM, YTO SIBJSIETCS HOBBIM II0 CPaBHEHUIO CO
ct. 30 KobC, mpemycmaTpuBaBIIeil pacTOp:KeHHEe Opaka TOJIbKO
M0 3asIBJICHUI0 OTHOTO WM OOOWX CYMPYTOB.

IIpaBom Ha pactopxkeHue Opaka CK HamenseT Kaxaoro us
CYNPYIOB, 3a MUCKIIOYEHUWEM CJydasi, MpeaycMOTpeHHoro ct. 17.
B cr. 17 CK conepXutcst HopMa O HEIOITyCTUMOCTH TpeIbIBIie-
HUST My>XKEM TpeOOBaHUSI O PACTOPXKEHUM Opaka 0e3 coriacusl KeHbl
BO BpeMs ee OepeMEHHOCTM M B TeUYeHWE roja Iocye POXKACHUS
pebenka. JlaHHOe orpaHMyeHue ASHUCTBYET KaK IPU Mogadye MyxKeM
KMCKOBOTO 3asIBICHUSI O pacTOpXKeHUM Opaka B Cyl, TaK W IIpU €ro
oOpallleH1H JIs1 pacTOpXeHMsI Opaka B opraHbl 3arca. OHO HampaB-
JIEHO Ha orpax/eHue XXKEeHIIMHbI B Meproa 0epeMeHHOCTH U B Teve-
HME Tofa MOCJe POXIEeHUS peObeHKa OT HEeHYXKHBIX BOJHEHUN U
MepeXXUBaHUM, CBA3aHHBIX C pa3BOAOM, a 3HAYWUT, U Ha OXpaHy
3IOPOBbSI MaTepu U pedeHKa.

D10 orpaHMYeHHe OTHOCUTCS M K TeM ciydasiM, Korma pebe-
HOK POIMICS MEPTBBIM WIM He NOXWI A0 roja’.

L Cwm., Hanp.: Beaaxkosa A. M. Yxa3s. cou. C. 64; Kawanuna T. B., Kawanun A. B.
VYxkas. cou. C. 411.

2 Cm.: Poccuiickuit cratucTrdeckuii exxerogHuk. M., 1999. C. 100; CoumanbHo-
skoHOMHUYeckoe mosioxkeHue Poccuum (sHBaps 2000 r.). M., 2000. C. 209—210;
CormanbHO-3KOHOMMUYeCcKoe mojioxeHne Poccum (sHBaps 2001 1.). M., 2001.
C. 233.

3 Cwm. . 1 mocranosneHust ITnenyma BepxoBHoro Cyma P® or 5 Hos0pst 1998 r.
Ne 15.
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Kpome Toro, B cBs3u ¢ TeM, 4To 3akperuieHHas cr. 17 CK
HOpMa HampaBjicHa B IIEpBYIO o4epedb Ha 3allUTy MHTEPECOB Ma-
Tepu U pebeHKa, MyX He BIpaBe IPEAbIBISITHL TpeOOBaHUE O
pacTopkeHur 6paka 6e3 coryacusi XeHbl B Ha3BaHHbIN JaHHOM CTa-
Thell Iepuod BpeMEHU M B TOM CiIy4yae, KOrma OH He SIBJISIeTCS
oToM pebeHKa. B ropumnyeckoii IMTepaType BbICKAa3bIBaJIOCh MHE-
HME O HEOOXOOMMOCTH HCKJIIOUEHMSI HOPMbI, IPEAyCMOTPEHHOM
cr. 17 CK, Kak CylIeCTBEHHO YIIEMJISTIOIICH IpaBa MyXa, KOTO-
poe, OHAKO, He HaIUIO TMOIEPXKKW y 3aKOHOAATEs.

TpedoBanust cr. 17 CK g0omKHBI IIPUMEHSITHCST B JTFOOBIX XK1 3-
HEHHBIX CUTYyallMsX He3aBUCUMO OT MeCTa IIPOXMBaHUS peOeHKa,
He IOCTUTILIEro BO3pacTa OOHOIO roma (C MaTepblo, C ACHyILIKOMN
Wi 0a0yIIKOM, OTHOM WM ApyruMu Junamu). Commache XXeHbl Ha
BO30YXIIEHME Jejla O PacTOp:KeHUM Opaka BBIpaXaeTcs B IHCh-
MEHHOI1 (popMe IyTeM I10JaYv COBMECTHOIO C MYXKEM 3asBJICHUS O
pacTop:KeHUM Opaka B OpraH 3arca Wid ITyTeM COOTBETCTBYIOILIEH
HaaMMCU Ha 3asiBJICHUMM MyXa O pa3Bonae B opraH 3arca. Ilpum or-
CYTCTBUU COINIACUS >K€HBI OpraH 3arca OTKa3bIBaeT MYXY B IIPUHSI-
TUM 3asIBJICHUSI O PACTOPXKEHUU Opaka, a €ClId 3asiBIeHMUE IIPUHSI-
TO, TO OpraH 3arca Bo3BpaiuaeT ero. [Ipu momaye MyKeM HMCKOBOTO
3asIBJICHUSI O Pa3BOME B Cy/ COIVIAaCME XKeHbI Ha pacCMOTpeHHue jaefia
MOXET OBbITb ITOATBEPXKIECHO €€ MMCHBMEHHBIM 3asiBieHHEM (camo-
CTOSITEJIbHBIM WM B BUAE COOTBETCTBYIOLICH HAOIIMCU Ha 3asBie-
HUM MyXa). B MpoTWMBHOM cilyyae Cyabsl OTKa3bIBa€T B MPUHSITAMN
KICKOBOIO 3asIBJICHUS, @ €CJIM OHO ObLIO MPUHSTO, Cyl MpeKpaiiaeT
MPOM3BOACTBO IO JIETY, O YeM BBIHOCUTCSI COOTBETCTBYIOIIEE OIIpe-
nmenenue. OOHAKO yKa3aHHOE OMpede/ieHUE Cyla He SIBISETCS IIpe-
MSTCTBUEM I MyKa K ITIOBTOPHOMY OOpAIllCHMIO B Cyd C MCKOM O
pacTopXXeHnr Opaka, e€Cji BITOCICACTBAM OTIIAIM IIepEUMCIICHHBIS
B cT. 17 CK obcrositensera’. Beenennsiii cr. 17 CK 3anper pacnpo-
CTpaHsIeTCSI TOJBKO Ha AeiicTBUsS Myxa. UTo Ke KacaeTcsl KEHbl,
TO OHa BIIpaBe B JIIOOOH MOMEHT BO30OYIMTH JEIO O PaCTOPKEHUU
Opaka, B TOM YHCJIC BO BpeMsI OEpeMEHHOCTH U TIPY HEOOCTIDKCHUN
peGeHKOM BO3pacTa OTHOIO rofa.

Tlopsidox pacmopacenus 6paxa yctaHosiieH ct. 18 CK. Pac-
TOpXXeHHe Opaka MOCTaBJIEHO MO KOHTPOJb T'OCYIapCTBA U MOXET
OCYIIECTBIISITbCS TOJBKO COOTBETCTBYIOLIMMM TOCYAApPCTBEHHBIMU
opraHaMU: WIM OPraHOM 3arca, WiM CyIOM B CydasiX, IpsMO IIpe-
nycmotpeHHBIX CK. ToT MM mHOI TIOpsIIOK pacTop:KeHUsT Opaka
npenycMotrpeH B CK B 3aBHCHMMOCTH OT OIIpeIe/IeHHBIX OOCTOSI-

1 CM. n. 1 mocranosnenus ITnenyma BepxosHoro Cynga P® or 5 Hos0pst 1998 r.
Nels.
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TEJbCTB U HE MOXET OBbITh MpedoNpeaescH XelaHueM CTOpPoH. Tak,
Opak C JMIIOM, MIPU3HAHHBIM CYJIOM HEAEeCIIOCOOHBIM, pacTopraeT-
¢ ToJIbKO B opraHax 3arca (m. 2 cr. 19 CK). [pyroii cynpyr He
MOXET TpeboBaThk PACTOPXKEHMsI Opaka C HEOeeCIIOCOOHBIM CYIIpY-
TOM B CyIe.

®dakTryeckoe pasaeibHOE IPOXMBAHUE CYIPYIOB, CKOJbKO
Obl BpeME€HU OHO HU JIUTWJIOCH, IOpUAMYecKUd Opaka He IMpeKpalllaerT.

Kak M3BECTHO, MOJHOMOYMSI IO PACTOPXKEHUIO Opaka ObLIU
U3BATHl U3 BeleHUs LEPKBU U IepedaHbl FOCYIapCTBEHHBIM Opra-
HaMm (opraHam 3arca u cymy) Jekperom BHMK n CHK PC®CP or
19 nexabpst 1917 r. «O pacropxeHun 6paka»'. Takoil HOPSIIOK ObLT
00yC/IOBJIEH HEOOXOAUMOCTBIO TOCYIAapCTBEHHOIO KOHTPOJSI 3a pac-
TOpXKEeHUEM Opakxa.

CoOTBEeTCTBYIOIIMI MOPSAAOK pacTOpXKeHus Opaka IpemaycMOT-
ped B CK B 3aBUCMMOCTH OT OmpeaeieHHBIX OOCTOSITEIbCTB M HE
MOXeT OBITh IIpeloIpeaesieH XXeJlaHheM CTOpoH. Tak, Opak ¢ Ju-
1I0M, TIPM3HAHHBIM CYIOM HEIEeCITOCOOHBIM, PAacCTOPraeTcsl TOJbKO
B opraHe 3arca (. 2 cr. 19 CK). [dpyroii cynpyr He MOXeT Tpebo-
BaTb pacTOpXXeHUsT Opaka ¢ HENeeClOCOOHBIM CYMPYroM B CyIe.

N3 comepxkanuga cr. 18 CK ciemyeT, 4TO OCHOBHON MOPSIIOK
(mpolienypa) pacTtopxkeHus Opaka — 3TO pacTOpXeHue Opaka B
opraHax 3arca. Ilopsimok TrocymapCTBEHHOII perucTpaluy pacTop-
>XKeHUs1 Opaka B opraHax 3arca NoApoOHO perjaMeHTHUpyeTcsl 3aKo-
HOM 00 aKTaxX IpaXAaHCKOro coctostHus (cT. 31—38). OpraHbl 3ar-
ca HEe BBIICHSIOT NPUYMH PAacTOpXKEHHUS Opaka, He TpeOylOT JoKa-
3aTEJIbCTB HEBO3MOXHOCTM COXPaHEHHUSI CEMbU, HE IIPUHUMAIOT
Mephl MO0 MPUMUPEHUIO CYMPYIroB, T. €. Opakopa3BoAHas Mpoleaypa
yOpollgHa U He TpeOyeT OONMBLIMX 3aTpaT CWI U BPEMEHU CYIIPY-
roB. B opeanax 3aeca npouzsodumcs pacmopocenue 6paka: npu
B3aMMHOM COIVIACUM CYIIPYTOB, HE MMEIOIIMX OOIIMX HEeCOBEpILEH-
HosnetHux aeteit (. 1 cr. 19 CK); mo 3asBiaeHUIO OMHOTO U3 CYNpY-
TOB B CJIydyasiX, €CJIM JAPYroil Cymnpyr MNpu3HaH cydoM Oe3BECTHO
OTCYTCTBYIOILIMM, HEAEECIIOCOOHBIM WJIM OCYXIEH 3a COBEpIlIeHUE
MPECTYIUICHUS K JIMIICHUIO CBOOOIbI Ha CPOK CBBIIIEC TpeX JeT (M. 2
ct. 19 CK).

CyOebHhblii nopsdok (npouedypa) pacmopiceruss bpaka Ipu-
MEHSIETCSI B CITy4asix, MPeayCMOTpeHHbIX cT. 21—23 CK: npu Hanm-
YUA Y CYIIPYIOB OOIIMX HECOBEPIIEHHOJETHUX IETeid; IIPU OTCYT-
CTBUM COIIACUSI OIHOIO M3 CYIPYrOB Ha pacTOpXeHue Opaka; eciiu
OIVH W3 CYIPYroB, HECMOTPSI Ha OTCYTCTBME Y HEro BO3paKECHWIA,

1 CY PCOCP. 1917. Ne 10. Cr. 152.
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VKJIOHSIETCSI OT pacTOpXeHHs Opaka B opraHax 3arca. OgHako cie-
IyeT MMETh B BUIY, YTO CYI OTKaXeT B MPUHSITUU MCKOBOIO 3asIB-
JICHUsI O PacTOpXEHUU Opaka, eCliMi MMEIOTCSd OCHOBAHUS PEIIUTHb
BOIIPOC O pacTOpxXeHuM Opaka B opraHax 3arca. CymeOHBII ITOpsI-
JIOK PacTOpXEHUsI Opaka MOAYMHSIETCS TpeOOBaHUSIM TPaXKIaHCKO-
ro IpoILECCYallbHOTO 3aKOHOJATeIbCTBAa 00 MCKOBOM HPOM3BOICTBE,
rIe JOCTAaTOYHO TMOAPOOHO OmpeAesicHbl MpaBa M OOSI3aHHOCTU CTO-
pOH, ydacTBylomux B aeje. OH Ipu3BaH 0OECIEYUTh HE TOJILKO IO-
CyJIapCTBEHHO-TIPaBOBOE PEryJMpOBAaHUE OTHOIICHUI, CBSI3aHHBIX C
IpekpameHueM Opaka, HO W 3alllUTUTh B CiIydyae HEOOXOAUMOCTHU
WHTEpeChl KaXJIOro M3 CyNnpyroB U UX HECOBEPLICHHOJETHUX IETei.

IIpu pactopxeHuu Opaka B CyAeOHOM MOPSIAKE OOAUH U3 CYI-
PYroB BBICTYNAET B POJM MCTUA, APYroi — B posn orBeTynka. Co-
rJacHO OO0lleMy MpaBUJy MCK O pacTOpXeHMU Opaka MpeabsBJIsi-
eTCS CYIPYIroM WJIM €ro ONEKyHOM B Cyd MO MECTY XMTeJIbCTBa
CYyNpyroB, €CJAW OHU MPOXMBAIOT BMeCTe, a MpU pa3faebHOM IMpoO-
XKMUBAaHUU — II0 MECTY XUTeJbCTBa cynpyra-orBetuynka (cr. 28 I'TIK).
HMck o pacTopxxeHuu Opaka C JIMIIOM, MECTO MPOXHUBAHUS KOTOPO-
ro HEM3BECTHO, MOXET OBITh IIPENbsSBICH IO BBIOOPY MCTIA, T. €.
MO IMOCJeAHEeMY U3BECTHOMY MECTY XKUTEJIbCTBA OTBETYMKA WJIMU IO
MECTY HaXOXIEHMs ero MMYIIecTBa, a B cliydae Koraga C HCTIIOM
HaXOISITCS HECOBEPIICHHOJIETHUE AETH WU BBIE3N K MECTy XU-
TeIbCTBA OTBETYMKA JJISI HErO II0 COCTOSIHUIO 3I0POBbS 3aTPYIHMH-
TeleH — MO MecTy ero xureabcTBa (4. 1, 4 cr. 29 TTIK)'. Tlo
COTJIALIEHUIO MEXIY CYIIpPYraMu IeJ0 O pacTOpXeHWH Opaka MeX-
Iy HUMHU MOXET pacCMaTpUBATBLCS 1O MECTY XXUTEJIbCTBa JHOOOTO
n3 Hux (cr. 32 I'TIK).

[ena o pacTopxXeHMHM Opaka C JMIIAMH, OCYXIEHHBIMH K JIM-
IIEHUIO0 CBOOOIBI, paccMaTpUBAIOTCS, B ciyyae IMOABEIOMCTBEHHOC-
T 3TUX JIeJ Cydy, C COOJIIOIeHWEeM OOIIMMX IpPaBUI O MOICYTHOCTH.
Eciun uckoBoe 3asiBicHHME O pacTOPXKEHUU Opaka C JIMILIOM, OCYX-
IeHHBIM K JIMIIEHWIO CBOOOMBI, IIPUHUMAETCS CyIOM K IIPOU3BOJICTBY
B cooTBeTcTBUU cO cT. 28 T'TIK, TO HamjaexXUT UCXOAUTh U3 MOCIeI-
HEro MecTa XXMTEeJbCTBA YKA3aHHOTO JIMLA [0 €ro OCYXIEHUS .

C KCKOBOToO 3asiBJIEHUSI O PACTOPXEHUU Opaka B3bICKMBAETCS
rocygapCcTBeHHas MOUIJIMHA B OJHOKPAaTHOM pa3Mepe MUHHUMaJbHO-
ro pasmepa omjaatel Tpyaa (monm. 4 m. 1 cr. 4 3akoHa o rocyaap-
CTBEHHOM IIOIUINHE).

1 Cwm. . 5 mocranosneHus Inenyma BepxosHoro Cyma P® ot 5 Hostopst 1998 .
Ne 15.
2 Cwm. 1. 4 mocranosnenus Inenyma Bepxosroro Cyma P® or 5 Hos0ps 1998 T.
Ne 15.
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HenocpencTBeHHO YyCIOBMSI M TOPSIIOK pPacTOpXXEHMsT Opaka
MO0 pa3IMYHBLIM OCHOBAaHMUSIM CYJIOM PacKpHITH B CT. 21—24 CK.

3akoHo/aTe/IbHOE YpEryJMpoBaHUE pa3BoAa B 3apyOekKHbIX
CTpaHax MMeEeT CBOM CIlel(UYecKre OCOOSHHOCTU, OTJIMYHBLIE OT
TpeboBaHuii CK, ogHako B LIEJIOM CBUIETEJILCTBYET O CYILECTBO-
BaHUU TMPAKTUKW TOCYIAPCTBEHHOTO KOHTPOJISI 3a PacTOp>KEHUEM
Opaka BO BceX LIMBUJIM30BAaHHBIX ctpaHax. C ydyeToM 0Oe3yClIOBHOM
BaXXHOCTM OAHHOTO BOIPOCA HOPMbI O HEOOXOAMMOCTU 3aKOHOJA-
TEJIBHOTO YPEryJIMPOBaHUSI pacTOpXXeHUs Opaka BBEIEHBI jJaxe B
KOHCTUTYLIMM HEKOTOPBIX 3apyOekHbIX rocymapcTB. Hampumep, B
KouHctutyumu Mcnanuu (ct. 32) 3aKkperjieHo, YTO MPUYUHBI 1 MO-
CJIEICTBUSI PACTOPXEHMUST Opaka JOKHBI PETYJIUPOBATHCS 3aKOHOM.
B cootsercTBUM co cT. 24 KoHcTUTylMMn ANOHUM 3aKOHOM TOJIKHBI
peryJimpoBaTbcsl pa3BOM W JIPYrMe BOIPOCHI, CBsI3aHHbIE C OpakoM
u cembeir'. ComtacHo cT. 36 Koncturyuuu I[TopTyrajimuu 3aKoH 101-
JKEeH yCTaHaBJIMBaTh YCJIOBUS U MOPSIIOK pacToOpxkKeHus1 Opaka (He-
3aBUCUMO OT ()POPMBI COBEPLICHUS LIEPEMOHUM) .

HeobGxomnMocTh peryanpoBaHusl 3aKOHOM OCHOBAaHWN M IIO-
psKa pacTopxKeHus Opaka MpeaycCMOTpeHa KOHCTUTYLMSIMU psiia
rocygapcts Bocrounoit EBponbl (Andanuu, boarapum, Pymbinnm,
Pecnyonuku Cnoenuu, Pecnybsuku Xopsaruu, PecnyOiauku
Monzosa)’.

B HayyHoi1 nuTepaType, IMOCBSILIEHHON MPaBOBOMY PEryjaupo-
BaHUIO pacTOpKeHHus Opaka B 3apyOeXHBIX CTpaHaX, OTMevaercs,
4yTO MpoBeAeHHbIe B 70-X IT. pedOpMbl 3aKOHOJATEILCTBA O Pa3BO-
ne (Anrnus, @panuus, Hopserud, Jdanus, @UHAIHIUS U 1Op.)
MPUBEJU K CEPbe3HON TpaHchOpMallMM YKAa3aHHOIO WHCTUTYTA.
OcHoBHOIT M Haubosiee BbIpa>k€HHOUW TEHICHIIMEN MPOBEICHHBIX
pedopMm SBSIETCA OTKa3 OT MAEU «pa3Boja — CAaHKIIMS WM Kapa 3a
BUHOBHOE TIOBEICHUE CYMpPYyra» U Mepexo K KOHLEILIUU «Pa3Boja —

1 Cwm. cr. 32 Koncturyuun Mcnanun (KOHCTUTYIIMM 3apyOeXHBIX TOCYIapCTB.
M., 1997. C. 306); ct. 24 Konctutyuuu dnonuu (Tam xe. C. 445).

2 Cm.: Kouctutyums Iloptyramum ot 2 ampens 1976 r. // KoHcTutyuuu rocy-
napctB Eporeiickoro Cotoza / Tlox pen. JI. A. Oxywnwvroea. M., 1997. C. 530.
3 Cm. cr. 32 KOHCTUTYLUMOHHOIO 3akoHa PecriyGnuku AnbGanuu «O6 OCHOBHBIX
KOHCTUTYLMOHHBIX ToJoXeHusix» (KoHcturyuuu rocymapcts lleHTpanbHOR U
Boctounoii EBpornibl / OtB. pen. S. Bapaamosa. M., 1997. C. 52); cr. 46 KoHctu-
tyuuu Pecniy6nvku Boarapuu (Tam xe. C. 66); cr. 44 KoHctutyuuu PymbiHMMT
(Tam xe. C. 277); ct. 53 Koncrutyiuu Pecryonuku CnoBenuu (Tam xe. C. 374);
ct. 61 Koncruryiuu Pecniyonuku Xopsatuu (Tam xe. C. 436); u. 4 ct. 48 KoH-
crutynuu Pecnyonmku MonnoBa (Hosble koHctutynmu crpan CHIT u ctpan
bantun. Beim. 2 / Ilon pen. . A. Muxanesoii. M., 1997. C. 320).
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KOHCTaTalusl HeyJauu, KpylleHus 6paka» . Takoii Moaxon MCKIIo-
Yyaja 3akpeluleHue B 3aKOHOAATelbCTBE (DOPMaIbHBIX OCHOBAaHUM
pa3Bolia, XOTsI CYINPYTU U CBSI3aHBI C OoNpele/ieHHBIMU TpeOOBaHM-
sIMU 3aKOHa, TaKk Kak B 00OCHOBaHUE pacriaga Opaka JOJIKHbBI Mpu-
BECTU OITpelieJieHHble AoKa3aTelbcTBa. OTHeIbHbIE OCHOBAaHUS U
MOPSIIOK PacTOPKeHUsI Opaka B HEKOTOPBIX CTpaHaX B CPAaBHEHUU C
MOJIOKEHUSIMUA CEMEMHOro 3akoHopatejlbcTBa P® Oymyr paccMoT-
peHbl B TIOcJenylolux naparpadax TaHHOW TJaBbl.

§ 2. PacTop:keHue Opaka B opraHax 3arca

OcHOBHOI TOpSIIOK (TIpoLieaypa) PacTOp>KEHUST Opaka — 3TO
pacTtopxeHue Opaka B opraHax 3arca. CornacHo ct. 19 CK B opra-
HaxX 3arca Npu HaJIWYMU COOTBETCTBYIOIIMX OCHOBAaHWI pacTopra-
IOTCSl Opaku MeXIy CyINpyraMu, BbIpasuBIIMMU OOOIOTHOE COTja-
cue Ha pa3Boi, T. €. MO 3asBJEHUI0 OOOMX CYIPYroB, a TakxXKe IO
3asIBJICHUIO TOJbKO OJHOTO M3 CYINpyroB. PaccMOTpuM KaXIblii U3
9TUX cJiyyaeB OoJsiee MOApOOHO.

2.1. PacTop:keHue Opaka B OpraHax 3arca 1o 3asiBJIEHHIO 000-
ux cynpyroB. B coorBerctBuu ¢ 1. 1 ct. 19 CK pactopkeHue 6paka
B OpraHax 3arca mno 3asiBJeHMI0 000MX CYNpPYroB MPOU3BOIUTCS MpHU
HaJlU4uu JBYX OCHOBAHMUIA:

1) ecnu cyrnpyru BbIpa3ujd B3aMMHOE coIjlache Ha pacTopKe-
Hue Opaxa;

2) eciy CyIpyrd He MMEIOT OOIIMX HEeCOBEPIIEHHOJIETHUX NIETeil.

B3aumHoe corjlacue cynmpyroB Ha pacTopxXeHue Opaka BbIpa-
J)KaeTcss B UX COBMECTHOM IMMCbMEHHOM 3asiBJIEHMM B OpraH 3arca
(ct. 31, 33 3akoHa 06 akTax rpaxkmaaHcKoro cocrosHus)’. BiaHk
3as1BJIEHUS] YCTaHOBJEHHOI (DOPMbI O pacCTOpPXKEHUM Opaka MMeeT-
csl B opraHax 3arca. Eciim onvH U3 cyIlpyroB He MMeeT BO3MOXKHOC-
TU SIBUTbCS B OpraH 3arca JAJjisi MoJadyud COBMECTHOIO 3asiBJ€HUS O
pacTopxkeHUM Opaka (HampuMep: B CBSI3U C TsXKeJloll 0O0JIe3HbIO,
MPOXOXKAEHUEM CPOYHOU BOEHHOW CIIY>KObl, JUIUTEJIbHOU KOMaHIU-
POBKOIi, MPOXXUBAaHUEM B OTIAJICHHOW MECTHOCTU M T. A.), TO BOJIe-
U3BSIBICHUE CYNPYroB 0OpMIISIETCS OTIAEIbHBIMU 3asSBJICHUSIMU O

1 Cm. mompoOHo: Xazoea O. A. Yxa3. cou. C. 108—122; I'paxmaHCKoe U TOPrOBOE
MIPaBO KaMUTaJMCTUYECKUX rocynapcts: Yueonuk / Ilox pen. E. A. Bacuavesa.
M., 1993. C. 527—529.

2 Cum.: ®opma O1aHKa 3asBJIEHMS O PAaCTOPXEHUU Opaka To B3aMMHOMY COIJia-
cuto cynpyroB (cdopma Ne §). YTBe gmeHa noctaHoBieHreM [IpaBUTeNbCTBA
P® or 31 okrsops 1998 r. No 1274 (C3 P®. 1998. Ne 45. Cr. 5522).
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pactopxkeHur Opaka. [lommuch 3asiBlIeHUsI OTCYTCTBYIOIIETO CYyII-
pyra mooKHA OBITh HOTAPHAILHO YAOCTOBEPEHA B YCTAHOBIEHHOM
3aKOHOM Tiopsiake (1. 3 ¢r. 33 3akoHa 00 akTax IpakmaHCKOIo CO-
CTOSTHMSI).

[ pacTopxkeHUs1 Opaka B OpraHax 3arca KpomMe B3aMMHOIO
corjacusi CyImpyroB HeOOXOIMMO TaKKe, 4TOObl Yy HMX He ObLIO
OOIIMX HECOBEPIICHHOJICTHUX naeTeil. B TpoTmBHOM ciydae Opak
MOXET OBbITh PacCTOPTHYT TOJbKO B cyne. Eciu y omHoro us cympy-
TOB MMEETCS HECOBEPILICHHOJCTHUI PeOCHOK, POIUTEIEM MU YChI-
HOBUTEJIEM KOTOPOIO HE SIBJISIETCSI APYroi Cympyr (Hampumep, pe-
OCHOK OT MPEebIIYIIEro Opaka WiM pebeHOK, pOXICHHBIN BHE Opa-
Ka), TO NI pacTOp>XKeHMsI Opaka B OpraHe 3arca MpersiTCTBUII He
umeercd. CreayeT MMETb B BUOY, YTO K JETAM II0 IIPOMCXOXKIE-
HMIO B MPABOBBIX OTHOIICHUSX IPUPABHUBAIOTCS NETH, YCHIHOB-
JeHHble obommMu cynpyramu (cr. 137 CK), a moaroMy, eci y CyII-
PYroB UMeeTCsl HECOBEPIIIEHHOJIETHUI YChIHOBIEHHbBI peOEHOK, OHU
HEe MOTYT pacTOPTHYTh Opak B OpraHe 3arca.

l'ocynapcTBeHHast perucTpalMsl pPacTOpXKEHMSI Opaka IIpou3-
BOAUTCS OpPraHOM 3arca B IOPSIIKE, YCTAHOBJIGHHOM IUISI TOCyIap-
CTBEHHOI pervcTpaliy aKTOB IPaXIaHCKOro coctostHus (1. 4 cr. 19
CK). Kak caemyet u3 cT. 32 3akoHa 00 aKTax I'paxkIaHCKOIO COCTO-
SIHUSI, 20CYy0apCMeEeHHas pecucmpayus pacmopiicerus opaxka mpo-
W3BOJUTCS OPraHOM 3arca 1o MECTY KUTEJIbCTBA CYIPYroB (OIHOIO
M3 HMX) WIA MO MECTy TOCYIapCTBEHHOI perMCTpaly 3aKIIiode-
Hus Opaka. ['ocymapcTBeHHasl perucTpaiys pacTop:KeHUsT Opaka I1o
npenycMoTpeHHBIM . 1 ¢T. 19 CK ocHoBaHMSIM (BKJIIOYasl BbIIady
CBUIIETE/ILCTBA O PacTOpKEeHUM Opaka) BO3MOXKHA JIMILb IPM YILIa-
Te TOCYJAPCTBEHHOM ITOIIMHEI B IBYKPATHOM pa3Mepe MUHUMAab-
HOTo pa3mepa oruiathl Tpyaa (momm. 2 1. 5 cr. 4, nonmn. 6 m. 2 cT. 6
3aKkoHa 0 rocygapcTBeHHON nouumiHe). IlonumHa yriayuBaeTcs of-
HMM WIM OOOMMH CYIIPYraMM MO JTOTOBOPEHHOCTU MEXAY HUMMU.

OpraH 3arca He BBISICHSIET IIPUYKMH pa3BoAa, B €ro 00SI3aHHOCTh
HE BXOAUT W IpUMUpeHHUE cynpyroB. OIHAKO B LEsX MPEIOCTaB-
JICHUsI CYIIpyraM cpokKa Uil OOOyMBIBaHMS 1I€JIeCOOOPA3HOCTU MPH-
HSTOTO MMM pEIIeHMS, a TaKKe B LIeJSIX 3allUThl MHTEPECOB CYII-
pyra B ciydyae HemOOpPOCOBECTHBIX IEHMCTBHMIA APYroro Cyrnpyra Ipu
pacTopxkeHun Opaka 1. 3 cr. 19 CK ycTaHOBJIeHO, 4TO caMO pac-
TOpXKeHHe Opaka M Bblgaya CYIIpyraM CBMIETEILCTBA O PacTOpPXKe-
HMM Opaka MPOM3BOMSTCS OpPraHOM 3arca I0 MCTEYeHUU MeEcsla CO
JTHS TIOfa4YyM Cymnpyramy 3asBJIEHUS O pa3Boje. TeueHHe YKa3aHHO-
IO CpOKa HauMHAeTCs Ha CIeAyIOLIMii JeHb MOCie MoJadyu CyIpyra-
MM 3asiBJICHUSI O PacTOp>KEHMU Opaka B OpraH 3arca M MCTeKaeT B
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COOTBETCTBYIOIIIEE YMCIIO TTOCTIeaHEro Mecsiia cpoka. Ecim ato unc-
JIO TIpPUXOJUTCS Ha Hepabouuii AeHb, THEM OKOHYAHUS CpOKa CYM-
TaeTcs OavKanIumii cieayroluii 32 HUM padouurii 1eHb. YCTaHOBJIEH-
HBII 3aKOHOM MECSTYHBIN CPOK [J1s1 0(DOpMJIEHUS Pa3BoJa U BbIIAuYU
CBUJIETEJIbCTBA O PACTOPXKEHMU Opaka He MOXKET ObITh HU COKpa-
1lIeH, HU YBeJIMYEeH OpraHoM 3arca. Bmecte ¢ Tem, eciu Cympyru Io
KaKMM-JIM0O MpUYMHAM HE MOTYT SIBUThCSI B OpraH 3arca B Ha3Ha-
YEHHBIA UM AeHb IJis1 oOpMIICHMS pa3Boaa, TO IO MX COBMECTHOM
MPOCchOEe CPOK TOCYIapCTBEHHOI perrcTpallii pacTOpXKeHUsT Opaka
MOXKET OBITh IIEPEHECEH Ha IPYroe BpeMsl.

[1pu rocynapcTBeHHOI perncTpalyd pacTop:KeHus Opaka 10J-
JKeH MPUCYTCTBOBAThb XOTsI ObI OOvH U3 cympyroB (M. 4 cr. 33 3ako-
Ha 00 akTax IpaXkIaHCKOIo cocTosiHusI). PacTtopxkeHue Opaka ue-
pe3 MpeacTaBUTENIsA HE NOIYCKAeTCS.

l'ocynapcTBeHHas1 perucTpalus pacTOpXKeHMsT Opaka 3aKjiioda-
€TCSI B COCTaBJICHMU OpPraHOM 3arca 3alliCy akTa O PacTOp:KEHUU
Opaka M BbIIaue CBUIETEIHLCTBA O PACTOPKEHUU Opaka KaxKIoMy
U3 1L, pacToprHyBiux Opak (cr. 37, 38 3akoHa 00 akTax rpax-
JAHCKOTO cocTosiHUs)'. B macrmoprax WM MHBIX JOKYMEHTAX, YI0C-
TOBEPSIIOIINX JIMYHOCTH PAaCTOPTHYBILMX OpaK, MPOM3BOAUTCS OTMET-
Ka 0 pacTopxeHUu 6paka’. Ecau rocynapcTBeHHash perucTpaLys
pacTopkeHMsI Opaka MPOU3BOAWIACH B OTCYTCTBHE OTHOTO M3 CYII-
PYIOB, TO OTMETKA O pacTOpKeHUHU Opaka B €ro macropTe Wi MHOM
TOKYMEHTE, YIOCTOBEPSIOIIEM JTUYHOCTb, TTPOM3BOIUTCS OPraHOM
3arca IIpu BblIaye eMy CBUACTENILCTBA O PACTOpPXKEHUM Opaka.

K xommeTeHIIMM OpraHoB 3arca He OTHOCUTCSI pa3pelleHHe
CIIOPOB, BO3HUKIIMX MEXIY CYNpyraMi B CBSI3U C pacTOpXKeHUEM
opaka. Ilostomy cr. 20 CK ompeneneHo, 4To He3aBUCMMO OT pac-
TOp>XKEHMSI Opaka B OpraHax 3arca CIOpbl, BO3HUKAIOIIUE MEXIy
cylpyramMu o pasiejie OOIIero MMYILIECTBA, O BbIIIATE CPEIACTB
Ha cojepaHue HYXXIAIOIIErocsl HeTpyI0CIIOCOOHOIo Cyrmpyra, pac-
CMaTpUBAIOTCS B CyneOHOM Iopsiake. Haauuue cniopoB MMYIIECTBEH-

1 CM.: @opMbl GJIaHKOB 3aIlCU aKTa O PACTOPXEHUU Opaka U CBUAETENBLCTBA O
pacTopxxXeHuu Opaka. YTBep:KaeHbl mocraHopieHueM IIpaBurenbctBa PP or
6 mona 1998 r. Ne 709 (C3 P®. 1998. Ne 28. Cr. 3359). 3amonHeHue GiaHKa
3alMCU aKTa O PaCTOPXKEHWM Opaka permameHTupyercs IIpaBuiaamu 3arosHe-
HUsI OJJTAHKOB 3aNMCEN aKTOB TPaXKTAHCKOTO COCTOSTHUS U GJJAHKOB CBUIETEILCTB
O TOCYJApCTBEHHOM PEruCTpalMi akKTOB TIPaXkKIaHCKOTO COCTOSTHUSI, YTBEpXK-
IZeHHeliMu TI0cTaHoOBIeHMeM [IpaButenbctBa PP ot 17 ampens 1999 r. Ne 432
(C3 PD. 1999. Ae 17. Cr. 2149).

2 Cwm. 1. 5 Tonoxenus o nacropre rpaxnanuda P u n. 12 Onucanus 6iaHka
nacrnopra rpaxnaHuHa P®, yrBepxkaeHHBIX IocTaHoBlIeHUeM [IpaBuTeabCcTBa
P® ot 8 urons 1997 r. Ne 828 (C3 P®D. 1997. Ne 28. Cr. 3444).
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HOTO XapakTepa MeXIy CYINpyraMu He SBISIeTCS IPENSITCTBUEM
IJIST pacTOpXeHUs Opaka B opraHax 3arca. HasBaHHBIE CITOpBI He-
3aBMCHMO OT pacTOpXeHHus Opaka B OopraHax 3arca paspeliaroTcs
CYIOM TI0 3agBJIECHUIO OJHOTO W3 CYMPYroB (OBIBIIMX CYNpPYroB) WU
OINEKyHa HeaeecrnocoOHOro cyrpyra (OBIBIIETO CyNpyra) B IOpSIKe
MCKOBOIO TpoM3BoAcTBa. Pa3zmen umyliecTBa U pelleHUE APYTUX
CHOPHBIX BOIIPOCOB MEXAY CyIpyramMu, TaKuM 00pa3oM, MOIYT OBITh
OCYIIEeCTBJIECHBI KaK B Iepuoa Opaka, TakK U IOCJIE €ro pacTopXKe-
Husg. OgHAKo clenyeT MOMHUTH O TOM, 4To corjacHo 1. 7 c¢T. 38 CK
K TpeOOBaHUIM CYINpPyroB, Opak KOTOPBIX PACTOPTHYT, O pasiesie
0011IeT0 MMYyIIecTBa IPUMEHSIETCSI TPEeXJIETHUII CPOK MCKOBOI OaB-
Hoctu. C TpeGOBaHMEM K€ O B3BICKAHUM aJMMEHTOB Ha CBOE CO-
mepxaHue cynpyr (OBIBIIMII CYIIPYr) B COOTBETCTBMU cO cT. 107
CK MmoxeT obpaTuTbCcs B Cyd B JI000€ BpeMs HE3aBUCUMO OT CpPO-
Ka, UCTEKIIEro ¢ MOMEHTa BO3HMKHOBEHMs IIpaBa Ha aJIMMEHTHI,
ecnu cynpyru (ObIBIIME CYNpyru) He OOCTUTIM COTIALIeHUs IO
JaHHOMY BOIIPOCY.

IMTonoxenus ct. 20 CK gBasSI0TCS HOBEJJION B CEMETHOM 3aKO0-
HOIATENIbCTBE, OHU IO3BOJMJIM YCTPAaHWUTh CYIIECTBOBABIIWE pa-
Hee (GopMajibHbIe TPEMSATCTBUS AJsSl pacToOpXeHusi 6paka B opra-
Hax 3arca, Korma pacman Opaka ObUT OYeBHICH, CYNMPYTWM HE MMEIOT
HECOBEPIIEHHOJETHUX NeTell, HO TeM He MeHee BOIIPOC O PacTop-
KeHUM Opaka M3-3a MUMEBIIMXCS MMYIIECTBEHHBIX CIIOPOB CYIPYTIU
ObLIM BBIHYXIEHBI pellaTh B Cyle.

2.2. PacTop:keHne Opaka B OpraHax 3arca mno 3asiBJIEHHIO OJ-
Horo u3 cympyroB. CorjnacHo 11. 2 cT. 19 CK pactopkeHue 6paka B
opraHax 3arca MOXET IPOU3BOAUTHCSA MO 3asIBJCHUIO HE TOJBKO
000MX, HO W OJHOTO W3 CYNpPYyroB, MpUYEM HE3aBUCUMO OT HaJu-
YU Yy HUX OOIMMX HECOBEPIIEHHOJETHUX IeTeil. 3aKOH HOIycKaeT
TaKyl0 BO3MOXHOCTh B TpeX CIyJasx:

1) ecnau apyroii cympyr NMpu3HaH CyAoM Oe3BEeCTHO OTCYTCTBY-
IOIIINM,;

2) ecaud IOpYroil cympyr Mpu3HaH CyJIOM HEIeeCIIOCOOHBIM;

3) ecnu Apyroi Cympyr OCyXJAeH 3a COBepllieHHe IMpecTyIlie-
HUs K JUIISHWIO CBOGOOH Ha CPOK CBBHINIE TpeX JIeT.

IIpaBo Ha pacTopxXeHHe Opaka B 3THUX CIydasx IMpPemocTaBe-
HO CYIIpYyTy, He HaxoAslIeMycsl B OIHOM M3 TepeYUCICHHBIX M. 2
cT. 19 CK cocTossHuiA.

B 3T0i1 ¢BSA3M cienyeT UMeTh B BUAY, YTO OCHOBAHMS ITPU3HA-
HUs TpaXmaHWHAa Oe3BECTHO OTCYTCTBYIOIIMM WJIM HEIEeCIoco0-
HbIM TipeaycMmoTpedbl 'K (ct. 29, 42). Tak, rpaxknaHMH MOXET ObITh
Mo 3asIBJEHUI0 3aMHTEPECOBAHHBIX JIMI] MPU3HAH CYIOM 0OE3BECTHO
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OTCYTCTBYIOILLIMM, €CJM B TEUEHME rofa B MECTe €ro XXUTeJIbCTBa
HEeT CBEICHUI O MecTe ero mnpedbiBaHus. [1pyn HEBO3MOXKHOCTU yC-
TAHOBUTH JIEHb TOJIyYEHUs TOCJIEIHUX CBEIEHUI 00 OTCYTCTBYIO-
IIEM HavyaJloM MCUMCIICHUS CPOKa ISl IPU3HAHMSI Oe3BECTHOTO OT-
CYTCTBUSI CUMTAETCS TEPBOE UMCIO Mecslia, CIEAYIOIIEro 3a TeM,
B KOTOPOM OBLIM TOJYYEHBI TOCICAHUE CBEIACHUSI 00 OTCYTCTBYIO-
IieM, a TMPU HEBO3MOXHOCTU YCTAaHOBUTb 3TOT MECS — IEepBOE
sHBaps cienymoomiero roga. Cymn MOXeT BBIHECTU PEIIeHUE O MpPH-
3HAHUU TpaxaaHWHA OE3BECTHO OTCYTCTBYIOLIMM TOJBKO TOTIAA,
KOIZla He YJAJoCh YCTAaHOBUTH MECTO ero IpeObiBaHusA. M3moxeH-
Hble OCHOBAaHUs U TOPSIAOK TPU3HAHMS TpaxkiaaHWHA Oe3BECTHO
OTCYTCTBYIOILIMM Ppa3bsICHSIOTCS CyIbeil CyNpyry, €cili TOT oOpa-
TUJICSI B CYIl C UICKOM O PacTOPXEHUU Opaka K JIMILy, B OTHOIIEHUN
KOTOpPOTO B TEUEHME roja B MECTE €ro KUTEJIbCTBA OTCYTCTBYIOT
cBeseHMsa O MecTe ero rpeObiBaHus. OmHAKO B TOM clyvae, e€ciu
CYIpyT He XeJlaeT 00pallaThes B CyI C 3asBICHUEM O NMPU3HAHUU
JPyroro cympyra Oe3BECTHO OTCYTCTBYIOIIMM, CYyIbsi HE BIIpaBe
OTKa3aTh B IPUHSITUU WCKOBOIO 3asiBJICHMSI O PacTOPXKEHUU Opa-
Ka, a JIOJDKEH PacCMOTPETh MCK Ha OOIIMX OCHOBAHUSIX .

HeneecriocoOHbIM MOKET OBITh MPU3HAH CYJIOM IPaKAaHUH, KO-
TOPBIM BCIIEACTBUE MCUXUYECKOTO PACCTPOMCTBA HE MOXET ITOHU-
MaTh 3HAYEHMSI CBOMX AEHMCTBUI MU pyKoBoauTh nmu (cr. 29 T'K).
Hap HuM ycraHaBiuBaeTCs OIeKa, a OpraHOM OMEKM U TONEeYUTE b~
CTBa Ha3zHavaeTcs onekyH. [lopsaok mpu3HaHus TpaxaaHuHA 0e3-
BECTHO OTCYTCTBYIOIIMM WJIM HEIECCIIOCOOHLIM YCTAHOBJIEH I'PaX-
JAHCKMM TIPOLECCYaTbHBIM 3aKOHOIATEILCTBOM (cT. 276—285 I'TIK).

ITpu pacropxkeHuu Opaka B opraHe 3arca IO 3asiBJEHUIO Ofl-
HOTO M3 CYIPYIOB B BBIIIEYKA3aHHBIX CIy4asX COINIACHUSI Ha pa3Bo.
HEJIEeCIIOCOOHOTO CYIpyra WiIM CyIMpyra, OCYXICHHOTO K JIMIIe-
HUIO CBOOOIBI HAa CPOK CBBIILIE TpeX JieT, He Tpebyercs. Hemeecno-
COOHBIN CYIPYr He MOXET BbIPa3UTh CBOIO BOJIO Ha pacTOpXKeHHe
Opaka B CWJIy CBOEH HEIEeCIIOCOOHOCTH; COINIACUIO CYIIPYra, OCYXK-
JEHHOTO K JIMILIEHWIO CBOOOIBI HAa CPOK CBBIIIIE TPEX JIET, 3aKOH He
npuaaeT IOPUAMYECKOro 3HA4YeHMs, M OpaK pacToOpraeTcs B €ro
orcyrctBue. Hannuue y cyrnpyroB oOIIMX HECOBEPILIEHHOJIETHUX JIe-
Tell TaKKe HE SIBJISIeTCS MPEMSATCTBUEM [IJISl paCTOpXKeHUsI Opaka B
9TUX Cy4yasix. 3asiBJIEHHME O pacTOpXKeHUM Opaka Ha OJlaHKe ycTa-
HOBJIEHHOM (hOpMBI IIOAAETCSI B OpraH 3arca CYIpYyroM, COOTBET-
CTBEHHO HE TPU3HAHHBIM CyIOM O0E€3BECTHO OTCYTCTBYIOIIMM WU

1 Cwm. m. 6 mocranosnenus ITnenyma Bepxosraoro Cyma P®D or 5 HosiOpsa 1998 T.
Ne 15.
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HEJIeeCIIOCOOHBIM M HE OCYKIEHHBIM K JIMIIEHUIO CBOOOIBI Ha CPOK
cBbilie Tpex jeT. Cynpyr, OCY:XA€HHbIA K JIMIIEHUIO CBOOOIbI Ha
yKa3aHHBII CPOK, IpaBoOM moaath 3asBiieHue 1o 1. 2 cr. 19 CK He
HaJe/IeH, OH MOXET PeIIMTh BOMPOC O PaCTOPXKEHUU Opaka TOJb-
KO B 00IIeM mopsiake. MecTo Mmomadyu CyIpyroM 3asiBIEHUSI O pac-
TOpXXeHMHU Opaka orpezaejieHo cT. 32 3akoHa 00 akTax rpaxiaH-
CKOTO COCTOSIHUSI — B OpraH 3arca 1o MeCTY XHMTEJIbCTBA CYIIPYTroB
(omHOrO M3 HUX) WJIM MECTY rOCYIapCTBEHHOM PEeTMCTpaly 3aKIIio-
yeHMs Opaka. K 3asiBlIeHUIO 0 pacTOpKeHUM Opaka CYIpyr JOJIKEH
MPUJIOKUTL HEOOXOMMMBIE JOKYMEHTHI: pEIIeHHWE cyda O IpH3Ha-
HUM JIPYTOro cymnpyra 0e3BeCTHO OTCYTCTBYIOIIMM WJIM HeIeecro-
COOHBIM JIMOO MPUIOBOpP cyda 00 OCYXXAEHUU IPYyroro cCympyra K
JIMIIEHUIO CBOOOIBI Ha CPOK CBbIIE TpeX JieT. Cymnpyr, KeJIaroluii
pacTOprHyTh Opak, JOJKEH TakKKe COOOIIMTh MECTO XXWTEJIhCTBa
OIEKyHa HeIeeCrIOCOOHOrO Cympyra WM YIIPaBJISIONIETO MMYIIE-
CTBOM O€3BECTHO OTCYTCTBYIOIIEIO CYIIpyra MO0 MECTO HaxoX-
JIEHNST VCTIOTHSIIOIIETO HaKa3aHue Y4peKIAeHUSI, B KOTOPOM OCYXK-
JIEHHBIN CYTIpyTr OTOBbIBAeT HakazaHue (ITU CBEIEHUST yKa3bIBalOTCS
B 3aBJIEHUM O PACTOPXEHUU Opaka)'.

OpraH 3arca, TpUHSBIIUI 3asiBJIEHUME O PAaCTOPXKEHUU Opaka,
00s13aH B TPEXIHEBHBI CPOK M3BECTUTH CYIPYyra, OTOBIBAIOIIETO
HaKa3aHue, JIMOO OIeKyHa HeleecIiocCOOHOro Cyrnpyra Wid yrpaB-
JIIONIETO MMYIIIECTBOM O€3BECTHO OTCYTCTBYIOIIETO CyIpyra O
MOCTYMUBIIIEM 3asIBJICHUM U JlaTe, Ha3HAYeHHOM ISl rocy1apCTBEeH-
HOI peTMCTpallMM pacTopXeHus Opaka. Ecim onekyH Heneecrnoco0-
HOMY CYTIPYTY WM YMPaBJSIONIAA UMYIIECTBOM OE3BECTHO OTCYT-
CTBYIOIIIETO CYyIpyra He Ha3Ha4eHbl, TO M3BEIIEHUE O IOCTYIMB-
1meM 3asiBJeHUM O pACTOPXEHUM Opaka M Ha3HAYeHHOW maTe
rOCYyIapCTBEHHOM perncTpaiuym pacTopXKeHusi Opaka HampaBisieT-
Cs B OpraH orneKku u moreunTteabcTBa (1. 4 cT. 34 3akoHa 00 akTax
rpaxnaHckoro coctostHust). [lpy pacTopkeHuu Opaka ¢ Heleecro-
COOHBIM WJIM OCYXXIEHHBIM K JIMILIEHWIO CBOOOIBI Ha CPOK CBBIIIE
TpeX JIET CYNpyroM B M3BEIIEHWM OpraHa 3arca Takke yKa3bIBaeT-
Csl Ha HEOOXOOMMOCTb COOOIIUTh A0 Ha3HAYEHHOM JaThl rocygap-
CTBEHHOI perucTpalMu pacTopxkKeHus Opaka, Kakou damuaueit
OylIeT MMEHOBATbCsl CYMpYT MOC/e pacTOpKeHUsi Opaka — CBoeil
JOOpaYHON WJIM K€ TIOXKeJIaeT OCTaBUTh cebe (pamwinio, n3bpaH-
HyIO TIpU 3aKJIIOYeHUU Opaka.

1 Cm.: ®opma GaHKa 3asiBJICHUS O PACTOPXXEHUU Gpaka 1o 3asBICHUIO OTHOTO
n3 cyrnpyroB (dpopma Ne 9). YTeepkneHa mocraHoBieHueM [IpaButenbcTBa PO
ot 31 okts6ps 1998 r. Ne 1274 (C3 P®D. 1998. Ne 45. Cr. 5522).
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TlocymapcTBeHHas1 perucTpalys pacTOPKEHMST Opaka 1o 3asiB-
JICHUIO OIHOIO W3 CYIIPYTOB IPOU3BOIUTCS B €0 MPUCYTCTBUU I10
WCTEYCHUM Mecsila co AHs nomauu 3asasieHus (m. 3 cr. 19 CK). 3a
rOCyJapCTBEHHYIO PETHMCTPaAlMIoO pacTOPXKEHMsSI Opaka C JIMIIOM,
MPU3HAHHBIM B YCTAHOBJICHHOM TMOpPSIIKE 0OE3BECTHO OTCYTCTBYIO-
MM WM HEAeeCIOCOOHBIM BCJICICTBUE IICUXMYECKOIO PACCTPONi-
CTBa, OO C JIMIIOM, OCYXIEHHBIM K JIMIIEHWIO CBOOOIBI Ha CPOK
CBBIIIIE TPEX JIET, B3LICKMBAETCS TOCydapCTBEHHAs! TOLUIMHA B pa3-
Mepe 20% OT MUHUMAJILHOTO pa3Mepa OIUIaThl Tpyaa C CYIIpyrTa,
MOIABIIIETO 3asiBJICHHE O PacTOpXXeHWU Opaka (rmomm. 2 m. 5 crT. 4
3aKoHa O TOCYIapCTBEHHON ITOILIMHE).

PacTop:xeHue Opaka B opraHax 3arca Io 3asiBICHUIO TOJIBKO
OIHOTO M3 CYNPYTOB IPH JIIOOBIX MHBIX OOCTOSITETHCTBAX, KPOME yC-
TaHoBJeHHBIX I1. 2 cT. 19 CK, ne gomyckaercs. B aToi1 cBsI3u HE0O-
XOIMMO WMETh B BUJY, YTO IPEIyCMOTPEHHBIM 3aKOHOM ITOPSITOK
pacTop:KeHMsT Opaka ¢ JIMIaMU, TIPU3HAHHBIMU CYIOM HEIeeCIToco0-
HBIMH, HEe TIPUMEHSIETCS K CITyJasiM pacTOPXKeHUsI Opaka ¢ JIMLIaMU,
OTPaHMYCHHBIMU B JICECIIOCOOHOCTH BCIICACTBHUE 3JI0YIIOTPEOICHUS
CIMPTHBIMU HAITMTKAMM WJIM HAapKOTUYECKUMU CpelcTBaMU. B aTmx
CIyJasiX pacTopKeHHe Opaka ITPOM3BOAMTCS B OOIIEM TOPSIIKE.

Cnopsl 0 paszesie OOILIETO MMYIIECTBAa CYIIPYTOB, BBIILIATE
CPEICTB Ha cojepKaHWe HYXXIAIOIIEToCsT HETPYAOCITOCOOHOTO CYII-
pyra, a TakKe CIOpbI O IETSIX, BO3HMKAIOIIME MEXIYy CYIpyra-
MU, OIVH M3 KOTOPBIX MPU3HAH CYIOM HEIeeCITOCOOHBIM WIM OCYXK-
JICH 3a COBEpIICHME TPECTYIUICHUS K JIMIIEHUIO CBOOOIBI Ha CPOK
CBBIIIIE TPEX JIET, PacCCMATPUBAIOTCS B CyIeOHOM TIOpSIIKE He3aBU-
CMO OT pacTopxkeHusT Opaka B opraHax 3arca (ct. 20 CK). Ilepe-
YUCIIEHHBIC CITOPHI MOTYT OBITH pa3pellleHbl CYIOM B JII000E BpeMs
KakK B Tiepyon Opaka, TaK M TIOCJIE €r0 pacTOPXKEHMS MO MCKY OfI-
HOTO M3 CYIPYrOB WJIM OIeKyHa HeIeecriocoOHOro cympyra. JIuib B
OTHOIIICHUM pa3aejia OOIIero MMYIIECTBA pa3BeICHHBIX CYIIPYTOB
3aKOHOM YCTaHOBJICH TPEXJICTHUI CPOK MCKOBOW maBHOCTU (M. 7
ct. 38 CK).

§ 3. PacTropxkeHue Opaka B cyeOHOM MOpsIKe

PacropxxeHue Opaka B CymeOHOM MOpPSAKE IPOU3BOIUTCS B
ciayyasix, npeaycMoTpeHHbix cT. 21 CK:

a) y CyIpyroB MMEIOTCS OOIlMEe HECOBEPIICHHOJETHUE IEeTU
(XpoMe ciTydaeB, KOrma OIvH U3 CyNpyroB NPU3HAH CyIoM O€3BECTHO
OTCYTCTBYIOILLIMM, HEIEECIIOCOOHBIM WIM OCYXIEH 3a COBEpIICHUE
MIPECTYIUICHUST K JIMIIIEHUIO CBOOOIBI Ha CPOK CBBIIIIE TPEX JIET);
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0) OTCYTCTBYET corjacue OIHOIo M3 CYyIIpyroB Ha pacTopxke-
HUe Opaka;

B) OJMH W3 CYIPYroB, HECMOTpPs Ha OTCYTCTBUE y HEro BO3pa-
KEHUM, YKJIOHsSIETCS OT pacTOpXXeHusi Opaka B opraHe 3arca (Ha-
MpUMeEp, OTKa3blBaeTCsl MOAATb COBMECTHOE 3asiBJIECHUE).

Ha npakTtuke Haubosiee pacrpoCTpaHEHHbIM OCHOBAaHUEM pac-
CMOTpPEHUSsI CyJaMu JieJl O pacTOpXEeHUU Opaka sIBJsieTCs Hajauuue
y CYNpYyroB OOIIMX HECOBEPILICHHOJETHUX JeTell, MpaBa KOTOPHIX B
pe3yJibTaTe pacTOpXeHUsl Opaka MeXIy POAUTENSIMU He MHOJIXKHBI
obITh yiiemsieHol. Hanpumep, B 2001 r. Takue aena cocraBuwiu 8,1%
OT OOLIEro KOJMYECTBAa BCEX PACCMOTPEHHBIX CylaMU OOIleil ropuc-
JUKIIMA TPaXIaHCKUX AeJ, XOTSI MX KOJMYECTBO U COKPaTWJIOCh Ha
32% 1o cpaBHeHUto ¢ 2000 r. (c 489 ThIc. B 2000 1. 1o 330,8 ThIC. B
2001 r.) DTO CBSI3aHO C TEM, UTO 3HAYMTEJbHAS YacThb JeJI yKa3aH-
Hoit kateropun (B 2001 r. — 170 ThIC.) paccMaTpuBaeTCsI MUPOBBIMU
cynpsiMu'. TIpumepHO Takasi e TEHAEHILMS 3aperMcTpUpOBaHa U B
nepBoM moayronuu 2002 T., Korma aejia JaHHOM KaTeropuM COCTaBU-
mm 7,8% (106 Teic.) B 06LueM CTPYKTYPE PACCMOTPEHHBIX CylaMH
o0LIeil IOPUCAMKIIMKA TPAKIAHCKUX Je .

PaccmoTpenue nen o pactopxkeHuu Opaka OCYIIECTBIISIETCS Cy-
JIOM B mopsiake UcKoBoro mpousBonactsa (cr. 22, 23 I'TIK). C uckom B
Cyl MOXET OOpaTUThCS OAWH U3 CYNPYTroB WJIMU OINEKYH HeJAeecrocod-
Horo cympyra (ct. 16 CK). IToxcyzHocTs nefl 0 paCTOpXKeHUU Opaka u
MOPSIIOK TOoJayM McKa ornpenensitorcss no obiuMm npasuiam [TIK.
B nckoBOM 3asiBIEHMM O pacTOpXKEHMU Opaka yKas3bIBaeTcsl, KOoraa u
rae ObUl 3aperucTpUpoBaH Opak, MMEITCS JM OT Opaka NeTv, MX
BO3pacCT, JOCTUTHYTO JIM CYIIpyraMM corjallieHue o0 MX coAepKaHUU
U BOCIIMTAHWUM, TIPU OTCYTCTBMU B3aMMHOIO COIJIacHMsi Ha pacTopxke-
Hue Opaka — MOTUBBI PacTOpXeHUsI Opaka, MMEIOTCS JIM Jpyrue
TpebOBaHUsI, KOTOPbIE MOTYT OBITh PACCMOTPEHbI OJHOBPEMEHHO C
KWCKOM O pacTopxkeHUM Opaka. K 3asiBjJeHHI0 HEOOXONMMO MPUIOXKUTD
CBUJETENBCTBO O 3aK/JIOYEHUU Opaka, KOMUM CBUIETEIBLCTB O POXK-
JIEHUU AeTeid, TOKYMEHThI O 3apabOTKe W MHBIX MCTOYHUKAX JOXOIOB
CyNpyroB (eciud 3asiBJI€HO TpeOOBaHME O B3bICKAHUM AJIMMEHTOB),
Jpyre HEeOOXOAUMbIE JTOKYMEHTHI .

B ciygae, ecay Mexxmy cympyraMM OTCYTCTBYET CITOpP O HETSIX,
JleJla 0 pacTOpXKeHUU Opaka pacCMaTPUBAIOTCSI MUPOBBIM CyIbeil B
KayecTBe cyna nepBoii mHcTtaHuu (1. 2 4. 1 c1. 23 I'TIK).

‘CC%/IS: %/Z[GGHaﬂ cratuctuka 3a 2001 ron // Poccuiickas roctuims. 2002. No 8.

2Cwm.; Cynebnas craTcTika 3a nepBoe monyromue 2002 roma // Poccuiickas

foctuims. 2003. Ne 1. C. 74.

:];\ICI\TSH 7 nocranosnenus Ilnenyma BepxosHoro Cymza P® ot 5 HosiOps 1998 .
015.
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dakTnyeckre MOTUBBI (IIPUYMHBI) PACTOPXKEHUSI Opaka MOIYT
ObITh caMbIMU pa3dHooOpa3dHbiMM U B CK He ykasbiBatoTcs. Yaiie
BCErO0 OIVH M3 CYNPYroB BO30YyXIaeT NIeJi0 O pa3Bole IIpU yCTa-
HOBJIEHUU (aKkTa CYINMPYXKECKOW HEBEPHOCTU, 3JIOYINOTpebdIeHnNn
JIPYTOro CcyImnpyra CHMPTHBIMM HAaIIUTKaMM, CEKCyaJlbHOMl HEeyHdOB-
JIETBOPEHHOCTHU, B CBSI3M C HECOBIIaJICHUEM XWU3HEHHBIX WHTEpe-
COB, HECXOICTBOM XapaKTEpoOB, (DMHAHCOBLIMU M MHBIMM pa3HOTIJIa-
cusimu 1 T. 1. C BBeIeHMEM B CEMEHHOM 3aKOHOAATEJIbCTBE MHCTH-
TyTa OpayHOro IOroBopa MCKOBOE 3asiBI€HME O pacTOpPXKeHUU Opaka
MOXET OBbITb MOAAHO W3-3a HApPYLIEHUS APYTUM CYIIPYrOM YCJIOBUIA
OpayHOro IOroBOpa.

He3aBucumo OT NpUYMH II0Ja4M CYIPYIOM HMCKOBOIO 3asiBJie-
HUSI O pacTOpXeHUM Opaka cyd o0s3aH THIATEJIbHO ITOATOTOBUTH
Ieno K cyaeOHOMY pa30oupaTelbCTBY. B 3THUX Lensx cynbsi, IIpU-
HSIB 3asIBJIECHME O pacTOpXEHWM Opaka, BBI3BIBACT BTOPOTO CYIpY-
ra ¥ BbISICHSIET €ro OTHOILLIeHUE K JaHHOMY 3asiBiaeHuo (cT. 150 I'TIK).
Kpome Toro, cymps Takxke pa3bsICHSIET CTOpPOHaM, KakKue Tpebo-
BaHMsI MOIYT OBITb PacCMOTPEHbI OAHOBPEMEHHO C KMCKOM O pac-
TopxkeHuu 6paxa (cr. 150 I'TIK)'.

ITo obmemy mpaBuily Aejia O pacTOp:KeHMU Opaka paccMar-
PUBAIOTCA B OTKPBHITOM CYJAEOHOM 3acelaHWy B MPUCYTCTBUU OOOUX
cynpyroB (ct. 10, 167 I'TIK). OgHako Mo MOTUBUPOBAHHOMY OIIpE-
JIeJIEHUIO cyna (B OCHOBHOM B CBSI3M € OIVIallIEHHMEM Pa3IUMYHbIX CTO-
POH MHTMMHOW >KW3HU CYIIPYTOB) Jejia IMOJOOHON KaTeropuu MOIYT
paccMaTpMBaThCSI U B 3aKpBITOM CyaeOHOM 3acemaHuu. Borpoc o0
3TOM MOXET OBITh pellleH CydoM KaK II0 IpochOe CYIpyroB (OTHOIO
U3 HUX), TaK U MO cOOCTBeHHOUW wHuumatuse. Cyrnpyru (OOUH U3
HUX) BIOpaBe IIPOCUTH CyI PacCMOTPETh AEJI0 B HMX OTCYTCTBHUE.

B CK mpemycMoTpeHBl ABE CUTyalluM, CBSI3aHHBIE C Cyne0-
HBIM IIOPSIIKOM PACTOPXKEHUSI Opaka, U COOTBETCTBEHHO OIIpejc-
JIEHBI OCOOEHHOCTH OpaKopa3BOIHOTO ITpoliecca JJIs KaxKIoi M3 HUX:

1) pacropxxeHue Opaka B CydeOHOM MOpPSIAKE HPU B3aMMHOM
corjacum CyIpyroB Ha pacTtop:keHue Opaka (ct. 23 CK);

2) pacTtopxeHue Opaka B CyIeOHOM TIOpsIAKE MPU OTCYTCTBUU
corjacusi OOHOIO M3 CYIIpYroB Ha pacTopxkeHue Opaka (ct. 22 CK).

OcTaHOBMMCSI Ha KaXKI0i M3 Ha3BaHHBLIX CUTyalluii OoJiee I1O-
poOHoO.

3.1. PacTop:keHue Opaka B CyJaeOHOM NOPsIKE NPY B3aUMHOM
COIIACHM CYTIPYTOB HA pacTopzKeHnue o0paka. OCHOBaHMUS U ITOPSITOK

1 Cm. n. 8 mocra”osieHus [nenyma Bepxosroro Cyna P® or 5 HosOpst 1998 T.
Ne 15.

6 CemeiiHoe mpaso Poccun
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pacTopxXeHus 6paka B CyldeOHOM TOpsAKe, Korjaa CyIpyrd B3auM-
HO cOIVIaCHBI Ha pacTopxXeHue Opaka, ompenensworcs ct. 23 CK.
3aKoH Ha3blBaeT d6e MPUHUHbI PACCMOMPEHUS BONPOCA O pACMOp-
JceHuu Opaka 6 cyode npu 83AUMHOM CO2AACUU CYNPY208 HA DPAa3800:

a) CYNpYrd HMMeEIT OOIIMX HECOBEPIIEHHOJETHUX AeTel;

0) omMH U3 CYNPYroB, HECMOTPSI Ha OTCYTCTBUE y HEro Bo3pa-
KEHUM, YKIOHSETCS OT pacTOpXeHus Opaka B opraHe 3arca.

IIpu aTOM MoOA YKJIOHEHUEM CYyNpyra oT pacTOpXeHUs Opaka B
opraHax 3arca MOHMMAIOTCSI cllyyad, KOrma oH (opMajbHO HE BBIC-
Ka3blBaeT BO3paXeHUN MPOTUB pa3Boaa, HO (PaKTUUYECKU CBOUM
MOBEAEHUEM MPETATCTBYET PacTOpPKeHUI0 Opaka (OTKa3bIBaeTCs MO-
JaTh COOTBETCTBYIOIeE 3asiBJeHUE WM, IOAaB €ro, He XejaeT
SIBJISITbCS IJISI pErMCTpallMd pa3Bojaa M TPU 3TOM HeE XOdaTailCcTBY-
€T O perucTpaldu pa3Boja B €ro OTCYyTCTBUE U T. IL.).

ITopsimok pacTopXeHus Opaka NMpU B3aMMHOM COTJIaCUU CYII-
pYroB SIBIISIETCSI YIPOIIEHHBIM. DTO BBIpaXkaeTcsl B TOM, 4YTO CYI
pactopraer O0pak 0e3 BBISICHEHUSI MOTHMBOB pa3Boga M He o00s3aH
MPUHUMATh MEPbl K MPUMUPEHUIO CynpyroB. OcHoéanuem 0as pac-
mopocenus Opaka cydom SIBISIETCS B3aMMHOE JTOOPOBOJIbHOE CO-
rjacue cympyroB Ha pasBon. Cya MCXOAUT M3 TOTO, YTO OO0OIOAHOE
corjiacue CymnmpyroB Ha pacTopXeHue Opaka BBI3BAaHO HEIMOIpaBU-
MBIM pacraioM CeMbU W HEBO3MOXHOCTHIO MPOJOJIKEHUS HUX CO-
BMECTHOM XM3HU. B 3TOI CBSI3UM CylIeCTBEHHBIX CIOXHOCTEH pac-
CMOTpEHUE JIeJ TOA0OHOT0 poja C BHIHECEHUEM pEIIeHUs O pa3BO-
Jle He BBI3bIBaET.

VhpouieHue mnpouenypbl pacTOpXXeHHUs Opaka TeM He MeHee
00s13pIBAaCT Cyl NMPUHITHL Mepbl IO 3alllUTe NMpaB U UHTEPECOB He-
COBEPIICHHOJETHUX AeTei, Ybd poauTean pasBonsitcsa. CraTbhsd 23
CK roBoput o mpaBe CyNpyroB, COIJIACHBIX Ha pacTopxXeHue Opa-
Ka, TpeAcTaBUTh Ha pacCMOTPEHHUE Cyda CcorjalleHUe O NETSAX: O
MecTe TMPOXMBaHUS AeTeld M O BBIIJATE CPEACTB Ha MX colepxka-
Hue. Takoe corialieHNe 3aKJo4aeTcs B MICBEMEHHOM dopme (cT. 66
u 100 CK). Ecnm cymnmpyru He IpeacTaBUIM Ha pacCMOTPEHME cyda
corjalieHue O TOM, C KeM M3 HUX OYAyT NMpPOXUBATh HECOBEPIIEH-
HOJICTHUE NIeTU, a TaKXe O TMOpsAKe BBIIJIATHl U padMepax CPeAcTB
Ha coJepxXaHue aeTell, WAM €CJU Cyd YCTaHOBUT, 4YTO MpeJcTaB-
JIEHHOE corJlallleHWe HapylllaeT MHTepechl NeTeil, TO B TaKuUX CIy-
gasgx cyd o0si3aH B3sTh Ha ce0sl pellleHue BOIPOCOB IO 3alluTe
WHTEepPECOB JeTell W ONpeAesuTb, ¢ KeM M3 poauTesieil OyayT mpo-
KMBaTh HECOBEPILIEHHOJIETHUE IETH Iocje pa3Boia; C KOro u3 po-
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IUTeJled U B KaKUX pazMmepax OynyT B3bICKMBATBLCS aJIUMEHTHI Ha
ux neteut (. 2 cr. 24 CK).

YToO6bl IpeRyIIPeRUTh HEMIPOAyMaHHbIE AEeCTBUS CYIIPYTrOB IO
pacTtopxeHuio Opaka, B m. 2 cT. 23 CK ycTaHOBJIEH CPOK pacTop-
XKeHHUST Opaka CyIoM He paHee MCTeYeHUs Mecslla ¢ MOMEHTa Ioja-
Yyu Ccymnpyramy 3asiBJ€HUSI O pacTOpXeHUu Opaka. Bo3MOXHOCTb
COKpallleHUsI JAHHOTO CpoKa 3aKOHOM He TpelycMOTpeHa.

Heob6xoauMo OTMeTUTb, UTO B3aMMHOE COTJacue CYINpPYyros
paccMaTpuBaeTCsl KakK OCHOBaHWE IJisl pacTOpXeHUsl Opaka ceMmeii-
HBIM 3aKOHOJATEJbCTBOM TaKXe€ HEKOTOPbhIX 3apyOeXHbIX CTpaH
(®panuuu, benbrun, IIBeuun, Janum, Hopseruu, Snonuu u ap.),
rae AeMcTBYeT MPUHUMIT MPUOPUTETHOTO yuyeTa KeJaHUs CYIpy-
roB OCYLIECTBUTh pacTopxeHue 6paka. Tak, B cr. 230 I'paxaaHc-
Koro Komekca MDpaHIIMU 3aKpeIuIeHO, YTO <«ECIIM CYNPYTH COBMEC-
THO TpeOyIOT pa3Boja, TO OHU He 00sI3aHBI COOOILIATh €ro MpPUYU-
HY; OHU IOJIXKHBI TOJIBLKO MPENCTaBUTh Ha OJA0OpEHUE CYAbU MPOEKT
coralleHus, KOTOpoe OIpejesseT MOoCieACTBUs pa3Boaa»’. Bmec-
Te C TeM B CEeMEWHOM 3aKOHOIATEeJNbCTBE OTAEJbHBIX CTpaH TMpe-
JyCMaTPUBAIOTCS JOTOJHUTENbHbBIE YCIOBUS AJsl pa3Boaa MO B3a-
WMHOMY corjacuio cynpyroB. B ywactHocTtu, B ['epMaHuu OGpak Mo-
XET OBbITb PACTOPTHYT CYIOM MO 3asBJICHUIO OOOUX CYMPYroB IpU
YCJIOBUU MPU3HAHUS €ro pacrnaBliuMcs (eciu Cynpyrud XKMBYT pa3-
JIeqbHO OoJjiee Toma M 00a HacTaMBalOT Ha pa3Bojie JIMOO BTOpOU
CYNPYT COTJIACEH C Pa3BOAOM)’.

C npyroii CTOpOHBI, Mpolleaypa pas3Bojia B psAAe TOCyIapcTB
SIBJISIETCS BECbMa CJOXHOM, a ero OCHOBaHWS OXBAaTbIBAIOT OTpaHU-
YEHHBIM KPYT YCJIOBUIi, CBUAETEJLCTBYIOIIUX O BEChbMa CEPbE3HBIX
noBoaax JJisi pacTopxXeHust Opaka. Hampumep, B AHIMIMKM OCHOBa-
HUEM JJIsl pa3Bojia SIBJIsIeTCS HemonpaBUMBINA pacmnaa 6paka. B Up-
JJaHIUU Opak MOXeT ObITb PACTOPTHYT CYIOM, €CJIM Ha JeHb BO3-
OyXIeHUs TpoLeAypbl O pa3BoOjAE CYNPYTrd XUJIU OTAEAbHO IpYT
OT Jpyra B OOuIeil CIOXHOCTM He MeHee MATM JIeT U IMPU OTOM
OTCYTCTBYIOT «pa3yMHble TepCleKTUBbl TPUMUDPEHUS] CYIPYTOB»'.

1 CM.: I'paxxmaHcKoe ¥ TOpProBoe MpaBo KamUTaIMCTUUYECKUX TOCYIapCcTB: Yueh-
Huk / Ilon pen. E. A. Bacuavesa. T'n. 25. C. 526—529; Mameees I. K. Yxa3. cou.
C. 98—99; Xazoea O. A. Yka3s. cou. C. 132—133.

2 Cm.: I'paxkmaHcKOe, TOProBoe M CEMEHOE MPaBO KalMUTAIUCTUUECKUX rocy-
gapcts / Ilox pen. B. K. Mywuncxozo, M. H. Kynaeuna. M., 1986. C. 26.

3 Cum. § 1564 I'paxganckoro yiaoxenust ['epmanuu (I'paxkpaHcKoe, TOProBoe 1
ceMeiiHoe MpaBo KamuTalucTuuyeckux rocynapcts / Ilon pen. B. K. Ilyuunc-
k020, M. U. Kyaaeuna. M., 1986. C. 160).

¢ Cm. c1. 41 (3.1) Koncruryumu Mpnanauu // Koncruryuuu rocyaapcets EBpo-
nieiickoro Coto3a / Ilon pen. JI. A. Okynskosa. M., 1997. C. 351—352.
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3.2. PacTopxxeHue Opaka B cyneOHOM MOpPsIAKE MPU OTCYTCTBUU
comiacusi OMHOTO M3 CYIPYroB Ha pacTopxkeHue Opaka. OcHOBaHUS
U TIOPSIIOK PacTOp>KeHUs Opaka B CylaeOHOM IMOpsiAKE B CUTyalluu,
KOIJa OMH W3 CYNpPYyroB Ha pacTopxkeHue Opaka He COIJIaceH, yc-
TaHOBJIEeHHI CT.. 22 CK 1 nMmeroT onpeneneHHylo crielimduky. B coor-
BETCTBUM C TPEeOOBAHUSIMU 3aKOHA Opak MOXET ObITb PAaCTOPTHYT
CY[IOM JIMIIb TOTJA, KOrAa YCTAaHOBJIEHO, YTO JajibHEMIlasi COBMeC-
THasl KU3Hb CYMPYrOB U COXpAaHEHUE CEMbU HEBO3MOXHBI, T. €. UTO
CeMbsl pacrajach OKOHYATEJbHO M OUYeBMIHA HEBO3MOXHOCTh €€
coxpaHeHMs. TakuM o0Opa3oM, ocHosaHuem pacmopiceHus Opaka
SIBJISIETCSI HEMOIPaBUMbI pacrnal ceMbHM, K 3TOMY MOTYT MPUBECTH,
B CBOIO O4Yepelb, pa3IMYHbIE OOCTOSITENbCTBA (MPUYMHBI), KOTO-
pble 1 00s13aH BBISIBUTH cyd. B aTom 3akiiouaercsl MpUHUMITHAATb-
HOE OTJIMYME DPACTOpXKEHMs] Opaka MpU OTCYTCTBMM COIJIaCHsl OfI-
HOTO U3 CYIPYroB OT pacTOpKeHMsl Opaka IMpu B3aUMHOM COIJIACUU
CYIpYyroB, Korma Opak pacTopraercs cylAoM 0e3 BbISICHEHUs TpU-
YUH pacliaja CeMbU. YUWUTbIBasi MHOIoOOpa3ue >KU3HEHHBIX CUTya-
LIMiA, B 3aKOHE HE MaeTcsl MepeyHsi MpUYMH, MPUBOISIIMX K pacra-
JIy CeMbH, a caMO OCHOBaHHWE pacToOpKeHMs Opaka, chopMyImpo-
BanHoe B 1. 1 cr. 22 CK, HocuT BecbMa oO1mii xapaktep. I[loaromy
NPy PaCCMOTPEHMU KOHKPETHOTO Jejia O pacTOpXKeHUU Opaka Ipu
OTCYTCTBMM COIJIaCUSl OJHOTO M3 CYIPYTOB Ha pas3BOX Cyad JOJKEH
YCTAaHOBUTb HAa OCHOBE IJTyOOKOTO M BCECTOPOHHETO M3YyYeHUs UMe-
IOIMXCSl MaTepUaJIOB — BO3MOXHbI MM HET JajibHElIas coOBMec-
THasl XM3Hb CYNPYrOB U COXpPAaHEHUE CEMbM.

BrioaHe BO3MOXHO, YTO MPUYMHON TPEAbSIBICHMS MCKA O
pacTopXKeHUM Opaka IIOCIYXWIM BpEeMEHHBI pasjial B ceMbe U
KOH(IUKTB MEXAY CyNpyramu, BbI3BaHHbIE CIydalilHBIMU (DaKTO-
pamu. B mocnemyroliemM nepBoHavaabHOE XelaHue pacTOPrHyTh Opak
Yy CynpyroB (Waud OJHOTO M3 HUX) MOXET U3MeHUThcs. OO0 3ToM, B
YaCTHOCTH, MOXET CBHUETEIbCTBOBATh OTKA3 OMHOI M3 CTOPOH Ha
pa3Boja. B aTOii CBSI3U MpPU PACCMOTPEHMM Jieja O PacCTOPXKEHUU
Opaka B 3aBUCMMOCTM OT (DaKTMUECKUX OOCTOSTEIbCTB B COOTBET-
ctBuM ¢ 1. 2 ¢T. 22 CK cyn BIpaBe NPUHSTb Mepbl K NPUMUPEHUIO
Cynpy2o8 U MOXET OMAO0ICUMb pa3dupamenpcmeso dead, Ha3HAYUB
CYIpyram cpok JiJIs TPUMUPEHUs B TIpejieiax Tpex MecsiieB. B atux
Leasx cya o0s3aH BBISICHUTb XapaKTep B3aMOOTHOILICHUN MEXTy
CyIpyramMu, MOTHMBBI NpeIbsBICHUS MCKAa O PacTOpXKEHUU OGpaka,
NpUYMHBI KOH(MJIUKTA B CeMbe U JICHCTBUTEILHO JIA MMEET MECTO
HeToIpaBUMBbIiA pacraj ceMbu. Mepbl K MPUMUPEHUIO CYTIPYTOB MOTYT
OBbITb TIPUHATHI CYIOM KakK B XOf€ ITOArOTOBKM Jejia K CyaecOHOMY
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pacCMOTPEHUIO, TaK U B CydeOHOM 3acenaHuu. Eciu mpumupeHust
CYTIPYTOB B CylIeOHOM 3acelaHuM He yIaJoch TOCTUTHYTH, CyI BITpa-
BE OTJIOXWUTb pa30MpaTesibCTBO Jieja W HAa3HAUYMTh CYNpyram CpoK
IUIST IPUMUPEHUST B TIpefesiax Tpex MecsiieB. B 1ensix o3moposie-
HUSI CeMEHOI OOCTAaHOBKM M BO3MOXKHOTO MPUMUPEHUS CYNpPYroB
penieHre 00 OTJIOXKEHUU CyneObHOro pasoupaTesbCcTBa MOXKET OBbITh
MPUHATO CYIOM MO MPOCHOE CTOPOH WM ONHOM M3 HUX JIMOO 1o
coOcTBeHHOI MHUIMaTBe. OMHAKO ClienyeT YYMThIBATh, UTO TIpHU-
HSITHE YKa3aHHOTO pelleHUs SIBJISIETCS He O0sI3aHHOCTbIO, a Tpa-
BoM cyna. Kpome Toro, mMepnl 1Mo NMPUMUPEHHUIO CYIIPYTOB MOTYT
MPUHKUMATBLCSI CYIOM JIMIIb B CJydae, €CJId OOWH U3 CYINPYroB He
COITIaceH Ha pa3BOJ M MMeEeTCs peajbHasi BOBMOXHOCTb COXPAHUTH
cemblo. OrmpeneneHre cyaa o0 OTJIOXEHUM pa3doupaTesbCcTBa Jena
JUIST TIDUMUPEHUST CYIPYTOB HE MOXKET OBbITh OOXaJoOBaHO B CYIe
BTOpOIi MHCTaHIMU, TaK KaK OHO HE MperpaxjaaeT BO3MOXHOCTh
JanbHeiiero apuxenus aena (cr. 331, 371 TTIK)'.

Cratpa 22 CK mpemycmaTpuBaeT Ha3HAu€HUE CYIOM CpokKa
IJIsl TIPUMMPEHUST CYNPYroB B Ipenenax Tpex mecsuen. Ilo panee
JIeMICTBOBABIIIEMY 3aKOHOJATEJILCTBY 3TOT CPOK MOrI Ha3HA4yaThCs
cyaoM B mpenenax mectu MecsueB (4. 2 ¢r. 33 KobC). IIpencrassi-
€TCsI, YTO COKpallleHWe CpPOKa IS NMPUMUPEHUST CYIIPYTOB IO TpeX
MecsLeB SBIISeTcs Haubojiee IMPUEMIEMbIM KaK C TOYKU 3pECHUS
HaJIMYMs OOBEKTUBHOM BO3MOXKHOCTH MPUMUPEHMS CYIIPYIOB 3a 3TO
BpeMsl, TaK U HEOOXOOMMOCTH OMNEpPaTMBHOIO PAaCCMOTPEHUS CyAOM
JieJa O PacTOpXKeHUU Opaka IpyM HEBO3MOXHOCTU MPOIOJIKEHMSI
JaJdbHEWIle COBMECTHOM XM3HU cynpyroB. M3 comepxanust cT. 22
CK oueBMOHO, YTO CpPOK IJISI MMPUMHUPEHUS CYIIPYroB He 00s13a-
TEIbHO JOJDKEH JOCTUIaThb TpeX MecsieB. HampoTuB, Takoil cpok
SIBJIIETCS MAaKCUMaJIbHO BO3MOXHBIM. B KaXXnoMm OTIOEIBHOM CiIy-
yae MPOAOLKUTEILHOCTh CPOKa IJis NMPUMUPEHUS CYIPYroB yCTa-
HaBJIMBACTCS CYJIOM MCXOHS M3 OOCTOSITELCTB nejia. KoHeyHo, OT-
JIOXKeHUEe pa30upareabCcTBa Oejla M Ha3zHayeHUe CYIpyraMm cpoka
IJIST IPUMUAPEHUS TOJDKHBI MMETh peajibHylo ocHoBy. OHM He OymyT
MMeTh CMBIC/IA, €CIIA B IpoLEecce CyIeOHOro pa3oupaTelbCTBa Cyd
MPUAET K BBIBOAY, UTO COXpaHEHWE CeMbU YK€ HEBO3MOXHO M He
COOTBETCTBYET MHTEpecaMm [pyroro cympyra wim jaereil. C ydyetom
KOHKPETHOM CHUTyallud Cyd BIpaBe II0 IIPOCkOe cympyra (Cymnpy-
TOB) WM MO COOCTBEHHOM MHMIIMATUBE OTKJIAAbIBaTh pa30oupaTesib-
CTBO JieJla C Ha3HAYeHWEM CYIIpyraM CpoKa JJIg IpUMMpPEHUs He-

1 Cm. takxke 1. 10 mocranosienust [lnenyma BepxoHoro Cyma P® ot 5 HostOpst
1998 1. Ne15.
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CKOJIbKO pa3 (HeomHOKpaTHO). OIHAKO B OOLIEH CI0XKHOCTU MEPUOL
BpEeMEHU, MPEIOCTaABISIEMbIi CylIpyraM IJisi MIPUMHUPEHUSI, HE OOJI-
JK€H NpeBbIIaTh YCTAHOBJIEHHbI 3aKOHOM TpeXMeCsYHbIi cpok. Ecnu
B TeUeHHE HA3HAYEHHOIO CYIOM CPOKa CYMNpPYrd IPUAYT K MPUMU-
pEHHMIO, TO TMPOM3BOACTBO IO Oy O PacTOPKEHHM Opaka mpe-
kpamaetrcs (ct. 220 I'TIK). Bmecte ¢ TeM mpekpaiiieHue ITpou3BOI-
CTBa IIO ey B CBSI3U C IPUMHPEHUEM CYIIPYrOB HE MOXET Ipe-
MSATCTBOBATh ITOBTOPHOMY OOpAaIlleHHIO OTHOIO M3 CYNpPYyroB B Cyn C
HWCKOM O pacTopxkeHuM Opaka. CpoK, Ha3HAYEHHbLINA NI MIPpUMHUpPE-
HUSI, MOXET OBbITb COKpallleH, €ClIh 00 3TOM TMPOCSAT CTOPOHBI, a
IIPUYMHbBI, YKa3aHHbIE MMM, OyIyT NpPU3HAHBI CYIOM YBa*XUTEJb-
HBIMU.

Ecnu ke B TeyeHrMe HA3HAYEHHOIO CYAOM CpOKa CYHNpyrd He
MPUMUPUINCH, TO CyJI pacCMaTpPUBACT JIeJO0 U BLIHOCUT COOTBET-
cTBylolee pemieHue. Ilpuyem cyd ume eénpase omkazame 6 ucke o
pacmopriceHuu 6paka, €Ciyu Mepbl 110 NPUMUPEHUIO CYIIPYroB OKa-
3a7IMCh 0e3pe3ybTaTHBIMU U CYNPYTY WJIM OINMH M3 HUX HacTauBa-
10T Ha pactopkeHuu O6paka. Ilo paHee nelicTBOBaBIIeMY 3aKOHOIA-
TEJILCTBY CyJ MOI OTKa3aTh B MCKE O PAaCcTOPKeHUU OpaKa, HECMOTPSI
Ha MHEHHE CYNpPYIroB, €CJIU IPUXOAWI K BBIBOMLY, YTO COXpaHEHUE
ceMbU BO3MOXHO. TakuM oOpa3oM, AJIsI BBIHECEHUS CYIOM pelleHUs
O pacTOpXeHUU Opaka HEOOXOOMMBI CJEeAyIOIINe OCHOBAHMSI:

a) yCTaHOBJICHO, 4YTO HaJbHEHIIas COBMECTHAsI XM3Hb CYIpY-
TOB M COXpaHEHHE CEMbU HEBO3MOXHBI;

0) MepHl 110 IPUMHUPEHUIO CYNIPYTOB OKa3aJanCh 0e3pe3ysIbTaT-
HbIMU (€CJIM TaKOBbIE€ TPUHUMAINCH);

B) cynpyru (OIWH M3 HMX) HACTaMBAIOT HAa pPacTOpPXXEHUM Opaka.

Cyn, Kak OpaBWIO, JOJKEH pPacCMOTPETh HEJI0 O pacTOpxKe-
HUM OpakKa C ydacTHEM OOOHMX CYIIPYroB. B MCKIIIOYUTEILHBIX CIIy-
YasiX MO0 MOTHMBHPOBAHHOMY OIpPEAEJICHUIO Cyla AeJIO O pacTOpxKe-
HUM Opaka MOXKET ObITh PAacCCMOTPEHO B OTCYTCTBHE OIHOIO M3
cynpyroB (cr. 167 I'TIK). B To ke BpeMsI pacCMOTpeHHE Iejla O
pacTopXeHuu Opaka C y4acTUEM TOJBKO OHHOM M3 CTOPOH MOXKET
IPUBECTU K HEAOCTATOYHO MOJHOMY M BCECTOPOHHEMY MCCJIEIOBa-
HUIO OOCTOSITEJIbCTB JieJla U COOTBETCTBEHHO K OTMEHE peIleHUS
cyla B alle/UISLMOHHOM MJIM KacCallMOHHOM MOpPSIIKE.

3.3. Bompocsl, pa3peinaemMbie Cy/IOM NP BHIHECEHUH pPeleHus
0 pacrop:keHuu Opaka. B 6pakopa3zBogHOM mpoliecce OTHOBPEMEH-
HO C pacTop:KeHHeM OpakKa Cyld MOXET, KakK CJICOyeT U3 CojlepxKa-
Hus 1. 1 cr. 24 CK, paspeminTh U APYrue BOIPOCHI:-

a) ¢ KeM U3 poauTeseil OyayT IMpOKMBAaTh HECOBEPIIECHHOJIET-
HHUE JETH IIOC/E Pa3BoOAa;
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0) 0 B3BICKAHMU C POAUTENIell CPEeACTB Ha COAEpXaHUE NeTeli;

B) O B3bICKAHMHU CPEACTB Ha COAEPXaHWE HETPYAOCIIOCOOHOIO
HYXIAIOIIEerocsi CyMpyra;

I) O pasjaejie MMYIIECTBa, HaXOMSIIErocs B OOIleid COBMECT-
HOIl COOCTBEHHOCTHU CYIPYTOB.

Bce nmepeuunciieHHbIe BOIIPOCH! SIBJASIOTCS BeCbMa BaXKHBIMU TSI
pPa3BOASIIUXCS CyNpyroB. B 3Toit CBSI3W 3aKOH HaJeJsieT UX MPaBoOM
pEeUINTh 3THU BOMPOCHI CAMOCTOSATEIbHO U MO B3aMMHON JTOTOBOPEH-
HOCTH, HO C cobOmomeHneM ycraHoBiaeHHOTO 1. 2 cT. 24 CK T1pebo-
BaHUSI 00 y4yeTe MHTEepPeCcOB JAeTell M KaXIOro M3 CYNpPYroB (Hampu-
Mep, pa3Mep aJMMEHTOB Ha HECOBEPIIEHHOJETHUX AeTeil, moaje-
XalllMX BBHITIATE 1O COTJIallleHUIo, HE MOXeT ObITh HUXe pa3Mmepa
aIMMEHTOB, KOTOPble OHM MOTJM Obl MOJYYMUTH TMPU B3BICKAHUU
alUMEHTOB B cyneOoHoM nopsiake, — cr. 103 CK). Cornamenue cyrm-
pYyroB 0 TOM, C K€M W3 HUX OyayT MpPOXHUBATh HECOBEPIIEHHOJIET-
HUE NeTU, O MOpsiAKE BBHIILUIATHI U pa3Mepe CPeACTB Ha coaepxKa-
Hue jaeteid U (WIM) HETPYIOCIMOCOOHOTO HYXAAIOUIErocs Ccyrnpyra,
a TakxXe o pasaelsie oOIIero MMyIIecTBa IO XeJaHUIO CYINpPYroB
MOXET OBITh IpencTaBJeHO Ha paccMoTpeHue cyaa. Ilpu orcyt-
CTBUM COTJIAIIEHUSI MEXAY CylpyraMu IO yKa3aHHBIM BoOIlpocaM, a
TakXe eciau OylIeT YCTaHOBJIEHO, YTO MpeJCTaBIEeHHOE corjalle-
HUEe HapyllaeT MHTepechl AeTeil WM OAHOTO U3 CYINpPYyroB, cym o0si-
3aH CaMOCTOSITEJIbHO OMpPEeNeuTh, C KEM U3 poauTeseit OyayT mpo-
KWBaTh NETU TOCJe pa3BoJa W C KOTO M3 POOUTEIE U B KaKoM
pa3Mepe OyIyT B3bICKMBAThCS aluUMeHThl Ha jneteii. Kpome Toro,
yXe 1o TpeOOBaHUIO CYNMPYroB (OMHOTO W3 HUX) CyI 00sI3aH MPOU3-
BECTU pasliesl ux olleld COBMECTHON COOCTBEHHOCTU M IO TpeboBa-
HMIO CYIIpyra, MMEIOIIeTo MpaBO Ha aJMMEHTBl OT APYroro cymnpy-
ra, omnpeaeauTb WX pa3Mep.

Pemras Bompoc o ToMm, ¢ KeM M3 poauTesieit OyayT MpoXuBaTh
HECOBEPLIEHHOJIETHUE OETU, CyI NOJIKEH Yy4YUThIBATh MpeXIe Bce-
ro WHTepechl JeTeil, a TakXe HaJlu4yuMe BO3MOXHOCTHU Yy KaXIoro
U3 pOAMUTENE co3maTh HEOOXOAUMBIE YCJIOBUS IJISI HOPMaJbHOTO
BOCIUTaHUA U pa3Butusd aeteit (m. 3 cr. 65 CK). Pasamep anuMeHTOB
Ha HECOBEPIICHHOJETHUX NeTeil ompenensieTcss cyaoM Jubo B Mpe-
JNIYCMOTPEHHBIX 3aKOHOM J0JIX K 3apaboTKy U (WJIM) UHOMY JOXOIY
ponutens, 11Mbo B TBepaoil feHexHoit cymme (ct. 81, 83 CK). B3bic-
KaHWEe aJlUMEHTOB Ha coJepXaHWe HETPYAOCIOCOOHOro HYyXIalo-
LIerocsi Cympyra mo ero TpeboBaHUIO TMTPOU3BOAUTCS CyOOM MO Tpa-
BMJIaM, yCTaHOBJAeHHBIM cT. 89—92 CK, T. e. cym cHavanma OOJKEH
YCTAaHOBUTh HalUYUE OCHOBAHWU, CBUAETEILCTBYIOIIUX O IpaBe
cymnpyra Ha aJIUMEHTbl (HETPYA0CHOCOOHOCTh U HYXIaeMOCTb CYMNpYy-
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ra, TpeOYymIIero NMpemaoCcTaBICHUS aTMMEHTOB; APYTrol Cympyr o00-
JlajaeT HEOOXOOMMBIMM CpeACcTBaMM OJISI YIJIAaTHl aJIMMEHTOB), a
3aT€M OIPEeAeJUTbh pa3Mep aJIUMEHTOB B TBEPAOM NEHEXHOU CyM-
Me, MojJiexallneil BuimjaTte exemecsuyHo. Ilo TpebGoBaHUIO CYyIpy-
roB (OMHOTO W3 HUX) CYA HPOU3BOAMT pas3iaei MX OOIeil COBMeCT-
HOIl COOCTBEHHOCTH, PYKOBOACTBYsICh mojioxXeHusAMu ct. 38, 39 CK
00 ompeleseHUU O0JIC CYpyroB B OOIEM MMYIIECTBE W O MOPSII-
Ke Takoro pasiaena. bojiee mogpoOHO 3TH BOMNPOCH OYAYT paccMOT-
PEHBl B COOTBETCTBYIOIIMX TJIaBaX ydyeOHMKA.

Takum o6paszom, ct. 24 CK dakTtuuecku o0sI3bIBaeT Cyi Ipu
IOATOTOBKE Jiejia O pacTOpPXKEHMM Opaka K cyaeOHOMYy pas3Ooupareiib-
CTBY BBISICHUTb, MMEIOTCS JIX y CYIIPYTOB CIIOPHBIE BOIIPOCHI, 3aKJIIO-
YeHO JIM TI0 HUM COOTBETCTBYIOIIIEE COIIAllleHUEe, OTBeYalollee Tpe-
0OBaHMSIM 3aKOHA, a KPOME TOro, Pa3bsSICHUTbH CyIpyram, Kakue ele
BOIIPOCHI MOI'YT OBITh PACCMOTPEHBI CYIIOM OTHOBPEMEHHO C MCKOM O
pacTtopxXeHuu Opaka. I1pu aTOM ciieayeT UMeTh B BUIY, YTO M. 3 cT. 24
CK mpemnycmartpuBaeT MpaBO Cyda BBIASAUTH TpeOOBaHUE CYIPYTroB
0 pasmejie MMYILECTBAa B OTAEJbHOE MPOM3BOJACTBO, €CIAU pasaen
MMYIIeCTBa 3aTparuBaeT MHTEPEChl TPETbUX JIMI[ M pa3IeabHOE pac-
CMOTpPEHHME COEOUHEHHBIX TpeOoBaHUII OoJjiee IieiecoOOpa3HO, TOTda
KakK B MpexHeM 3akoHomateibcTBe (4. 2 ¢r. 36 KobC) nmpunstue Ta-
KOro pelleHusI MPU3HABAJIOCh HE TPaBOM, a O0SI3aHHOCTBHIO Cyaa.

Tak, ykazaHHOe MpaBO MOXET ObITh MPUMEHEHO CYIOM B Clyya-
sIX, KOTga CIOp O pasjielie MMYIIecTBa 3aTparMBacT TpaBa KpeCTh-
STHCKOTO ((hepMepCKOro) X03sIcTBa, B COCTaBe KOTOPOTO, KpOMeE CYII-
PYTOB U HUX HECOBEPUICHHOJIETHUX NETEW, UMEIOTCA U APYrUe YJIEHBI,
JIM00 XMJIMILHO-CTPOUTEIBHOIO WJIM JIPYroro KoonepaTrusa, 4JeH
KOTOpPOTO (a 3TO CYNPYTWM WJAM OJWH M3 HMX) eIlle IOJTHOCThIO He
BHEC CBOW MaeBOW B3HOC, B CBSI3M C 4eM He IMPHOOpes TMpaBo Co6-
CTBEHHOCTM Ha COOTBETCTBYIOILEE HMYIIECTBO, BBIACIEHHOE EMY
KOOII€EpaTnuBOM B ITOJIb30BAHMUCE. B takux clIyqyasax pa3p€licHHUE MCKOB
O pacTopXeHuUu Opaka W paslese MMylllecTBa JOMYyCKaeTcs B pas3-
HBIX TIpolieccaX, YTOOBI He 3aTSITWBATh peIleHHe BOIpPOCa O pacTop-
'xeHuu O6paka. OgHako npenycMmoTrpeHHoe 1. 3 cT. 24 CK mpaBo cyna
BBIZIETIUTh TpeOOBaHWE O pasfesic MMYIIecTBa CYMpPYyroB, 3aTparu-
Balolllee WHTEPEChl TPETbMX JIMI[, B OTHEJbHOE IPOM3BOACTBO HE
pacrpocTpaHsieTCs Ha CIy4ad pasfelia BKJIAIoB, BHECEHHBIX CYIPY-
raMu B KPEAUTHBIE OpPTaHM3allMM 3a CYeT OOIIMX JOXOA0B, He3aBU-
CHMMO OT TOIro, Ha MMs KOro M3 CYIIPYIOB BHECCHBI NCHECXKHBIC CPCI-
CTBa, TIOCKOJBKY IPHW pasfefie TaKWX BKIAOOB TpaBa OaHKOB WU
MHBIX KPEIUTHBIX OPraHM3alMil HE 3aTparuBaloTCH .

1Cwm. . 12 nocranosnenus ITinenyma BepxoBHoro Cyga P® ot 5 Hosi6pst 1998 r.
Ne 15.
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BoiHOCsT pelileHre 00 YIOBIETBOPEHMM MCKA O PACTOPXKEHUU
Opaka CyIpyroB, UMEIOIIMX HECOBEPIICHHOJIETHUX OCTE, Cym 00s-
3aH, HE3aBMCHMO OT TOIO, PacCMaTpPUBAJICS JIM CIIOp O OETSIX WA
HET, Pa3bACHUTH CTOPOHAM, YTO B COOTBETCTBUM C 3aKOHOM OT-
JE€NBHO TIPOXUBAIOLIUI OT peOeHKa pOaUTEb 00sI3aH U UMEET IIPaBO
NIPUHAMATh YJ9acTHE B BOCIIMTAHWU peOeHKa, a POAUTENb, C KOTO-
pbIM TIPOXMBAEeT PeOEHOK, HE BIIpaBe MPEISITCTBOBATH 3TOMY
(ct. 61, 63, 66 CK). [laHHoe TpeOOBaHKME 3aKOHA MMEET BaXKHOE
3HaUYEHHME C YYETOM 3HAYUTEJILHOTO KOJIMYECTBA HECOBEPILEHHO-
JIETHUX JIETEN, OCTAIOLIMXCH IPU PACTOPKEHUM Opaka C OIHUM K3
POIUTENEN.

§ 4. MomeHT npekpainieHus opaka
npu ero pacropxenuu. IIpaBoBbie mociaencTBust
pacTopxKeHHus Opaka

4.1. MoMeHT npeKkpaiieHysi Opaka npy ero pacTop:kKeHuu. Yc-
TAaHOBJICHHE MOMEHTA IIpeKpallleHusI Opaka IpHU ero pacTOpPXKEHUU
MMeeT OYEeHb BaXKHOE IPABOBOE 3HAYCHME, ITOCKOJBKY MMEHHO C
5TOr0 BPeMEHM MEXIy CYIpyraMu IpeKpallaloTcs JTMYHbIE U UMY-
LIECTBEHHBIC ITPABOOTHOIICHUS, BO3HUKAIOIIUE CO ITHS Tocyaap-
CTBEHHOI1 perucTpaluy 3aKJII0oueHUs Opaka B OopraHe 3arca, 3a MC-
KIIIOYEHHEM CJTydaeB, MpeayCMOTPeHHBIX 3akoHOM. B cr. 25 CK Mo-
MEHT IMpeKpalleHus Opaka OIpelesieH ¢ y9eTOM ITPUMEHSIBILIETOCST
TopsiTKa pacTopKeHust Opaka (T. €. B OpraHax 3arca Wih B CYIE).

Ecau 6pax pacmopeaemcs 6 opeaHax 3aeca, TO OH CUMTACTCS
MPeKpaIieHHbIM CO JHSI TOCYIAPCTBEHHON PETUCTPAlMA PacTOpIKe-
HMS Opaka B KHUTE PETUCTpPAllMM aKTOB TPAKTAHCKOTO COCTOSIHUSI
(m. 1 cr. 25 CK). OcHoBaHMSIMM JJIsS1 TOCYJApCTBEHHON PETUCTpaLN
pacTopkeHUsT Opaka B OpraHax 3arca SIBJISTIOTCSI: COBMECTHOE 3asiBJic-
HUE CYIPYIroB, 3asBIICHHE OMHOTO M3 CYIPYrOB, €CII IPYroi CYIpyT
TPU3HAH CyIOM OE3BEeCTHO OTCYTCTBYIOIIMM, HEIEeCIIOCOOHBIM WU
OCYXIEH K JIMIIIEHMIO CBOOOIbI Ha CPOK cBhbille Tpex JeT (cT. 19 CK).

Ilpu pacmopxcenuu 6paka 6 cyoebHom nopsioke OH IpeKpaliia-
€TCS CO OHS BCTYIUICHUS peIleHUs CyJa B 3aKOHHyI0 cuiy (. 1
ct. 25 CK). Pemenne cygma BcTymaeT B 3aKOHHYIO CHIIy IO MCTede-
HMM CpOKa Ha ameJUIIIIMOHHOE MJIM KaccallMOHHOE OOXKalloBaHUE,
€CIM OHO He ObUIO oOXajmoBaHO. Tak, pelIeHMsI MUPOBBIX Cyaei
MOTYT OBITh 00XaJI0BAaHbBI B AICIUISIIIMOHHOM ITTOPSIIKE CTOPOHAMM U
JOPYTMMU JIMLIAMU, YYaCTBYIOIIMMU B JIeJIe, B COOTBETCTBYIOIINIA paii-
OHHBII1 CyI Yepe3 MHUPOBOTO CYIbI0O B TEUECHME NECATH THEH CO IHS
MIPUHSTHASI MUPOBBIM CYIbeil pellleHUWs B OKOHYATeIbHOI (opMme.
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Kpome TOro, Ha pelreHre MHUPOBOTO CyObH ITPOKYpPOp, Y4aCTBYIO-
LU B JIeJie, B TOT XK€ CPOK MOXET IMPUHECTH alle/UISILIMOHHOE TIpeI-
ctaBlieHue. B ciaydyae momaum amesUISIIMOHHONM XaJloObl pelIeHue
MHPOBOIO CyObHM BCTYIAeT B 3aKOHHYIO CHIIy IOC/IE PAaCCMOTPEHMS
paioOHHBIM CYIOM 3TOIl XaJoObI, ecli 0o0XajyeMoe pellleHHe cyla
He oTMeHeHo. Ecim pelieHreM pailOHHOTO cyga OTMEHEHO WIIA W3-
MEHEHO pellleHrne MUPOBOTO CYIbU U IPUHSITO HOBOE PEIlIeHUE, OHO
BCTyIaeT B 3aKOHHYIO CHJIy HeMemjleHHO. Ha pelreHust Bcex Opyrux
cynoB B Poccuiickoit Denepany, IpyHATHIE TI0 MIEPBOM MHCTAHLIVH,
CTOPOHAMW W JIPYTUMM JIUIIAMM, YYACTBYIOIIAMU B JE€JIE€, MOXKET
OBITh B TEUEHME NECATU THEH CO AHS MPUHSTHUSI PELICHUS CYIOM B
OKOHYATEJIbHOI (hopMe IMomaHa KaccallMOHHas Kajoba, a IIPOKypo-
POM, YYaCTBYIOIIMM B JeJie, — IIPUHECEHO KacCallMOHHOE TpeICTaB-
neHre. B ciaywae momaum KaccallMOHHOM KalloObI pellleHhe Cya,
€CJII OHO He OTMEHEHO, BCTYIAaeT B 3aKOHHYIO CHITY IOCJIE pacCMOT-
peHus Jea CyIoM KaccaluudoHHOM mHcTaHumu (4. 1 cT. 209, cr. 320,
321, 336—338 I'TIK).

ITonoxenus m. 1 cr. 25 CK o MoMeHTe mpeKpallleHusI Opaka
TIPU €ro pacTOPXKEHUU B CYICOHOM MOPSIIKE SIBJISIIOTCS TMPUHLMIM-
QTbHO HOBBIMM B CEMEHOM 3aKOHOAATEIbCTBE, TaK KaK paHee B
cootBeTcTBUU €O cT. 40 KobC 6pak cumTasics mpeKpaleHHbIM TTpr
€ro pacTopXXeHWM KaK B OpraHax 3arca, Tak M B CyIe TOJbKO CO
BpeMeHU (MOMEHTA) PEerucTpallMu pa3Bola B KHUIE PETrUCTpalivuu
akTOB IpaxmaHckoro coctostHus. Ilpwmuem KobC He TpeGoBan ot
pa3BeleHHbIX CYNPYroB IMPOM3BECTH PETrUCTpallMIO pelleHus cyna
0 pacTopXeHMM Opaka B OMNpeAeeHHbI CPOK, OHM MOIJIM OOpa-
TUTbCSI B OpraH 3arca JUisl 3TOro B Jitoboe BpeMsi, U JO 3TOro Mo-
MeHTa OpaK CUMTaICS IOPUAMYECKM CYIIECTBYIOIIMM. 3aKOHOM He
MpeaycMaTpUBaJIOCh TakXke M TPUHYIUTEIbHOE WCIIOJHEHUE Cy-
JIEOHBIX pelleHHII O pacTOPXKEHWU Opaka. YCTaHOBJEHHBIA cT. 345
I'paxknaHckoro mpoueccyanbHoro konekca PCOCP tpexseTHMil cpok
IJIsl TIPUHYOUTEIBHOTO WCIOJHEHUS] pelleHUi Mo TpaxkJIaHCKUM
JieiaM He MpPUMEHsUICS T0 JejaM O pacTopxeHuu Opaka. Bce ato
Ha MpaKTUKE BHOCWUJIO HEOMNpPeneJeHHOCTh BO B3aMMOOTHOIIEHMS
CYNIpPYroB U MopoXxaaio psa mnpobiem. YcraHorieHue CK HoBoro
MpaBuja IO OIpeAeeHUI0 MOMEHTa MpeKpalleHusl Opaka Mpu ero
pacTopXXeHUM B Cyle MPUBEIO K YCTPAaHEHUIO HEOIpeneJeHHOCTU
B PEryJIMpOBaHUM OpayHO-CEMEWHBIX OTHOIICHUI.

B cootBerctBuu ¢ 1. 3 c1. 169 CK Hopmbr ct. 25 CK, ycraHaB-
JIMBAIOLIE MOMEHT MpeKpallleHWsI Opaka HpM €ro pacTOp>KeHUU B
CyIeOHOM TOpPSIAKE CO OHSI BCTYIUICHUS PEIeHHUs Cyla B 3aKOHHYIO
CUJTy, IPUMEHSIOTCS TIPY pacTOpXKeHUM Opaka B cyde Imociae 1 mas
1996 t. B a10if CcBSI3M Opak, PacTOPTHYTHINA B CyIeOHOM MOPSIIKE 10
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1 mast 1996 r., cuMTaeTcst mpeKpalieHHbIM CO ITHSI TOCyAapCTBEHHOIM
perucTpaly pacTopXeHusl Opaka (T. €. pellleHMsI CyJa O pacTop-
KeHuU Opaka) B KHUTC PETMCTpaliMM aKTOB IPasKIaHCKOIO COCTOSI-
HMSI TI0 3asIBJICHUIO KaK OOOMX CYIPYrOoB, TaK M OTHOTO M3 HUX.
T'ocymapcTBeHHas1 perucrpaliusl pacTOpXKeHUs1 Opaka B 3TOM CIIy-
4yae MOXET IPOU3BOAMUTHLCS B 1000 BpeMsl HE3aBUCHUMO OT CPOKa,
MCTEKIIIETO II0C€ BBIHECEHUS CYIOM pPELICHMUSI O PacTOPXKEHUU
Opaka, B CBs3M ¢ TeM, uTo Kak paHee cT. 40 KobC, Tak u ceituac
3akoH 00 aKTax rpakgaHCKOro cocTosiHus (cT. 35) He ycTaHaBiIu-
BalOT 00SI3aHHOCTb Pa3BeJEeHHBIX CYIPYroB 3apericTpUpPOBaTh pa3-
BOI B OpraHax 3arca B CTPOIO OIIpeAeJICHHBIN CPOK.

IIpu pactopxxeHun Opaka B cyme mociie 1 mas 1996 r. nmeii-
CTBYIOT HOBbIE IIpaBWia IO TOCYIapCTBEHHON PETUCTpaluud pac-
TopxkeHus 6paka. CornacHo 11. 2 cT. 25 CK cyn 00s13aH HanpaBUThb
BBIIUCKY M3 peIIeHUs O pacTOpPXEHUU Opaka B OpraH 3arca IIO
MECTY TOCYJapCTBEHHOI perucrpaluuu 3akiaodeHus opaka. Ilpuyem
JaHHas BbIMMCKA AOKHA ObITh BbICJIAHA B TEYEHME TPEX IHEHM CO
JIHS BCTYIUIEHUS PELIeHUs Cyla B 3aKOHHYIO cuily. B Heil obs3a-
TEJIbHO JOJDKHBI CONEPKAThCS CBEACHUS, HEOOXOMUMBIE IJISI PErU-
CTpallUM pa3BoJa B OpraHax 3arca B KHWUIC PErMcTpaluyd aKTOB
IpaXkIaHCKOTO COCTOSIHUSI (BpeMsl perucrpauuvu Opaka, HOMEp ak-
TOBOM 3aIlMCU, HaMEHOBAaHME OpraHa, 3aperucTpUpOBaBIlIero Opak,
4yucIo OOIIMX JeTeid 10 BoceMHanuaru jaet). ['ocygapcTBeHHas pe-
TUCTpALYs pacTOpXKeHUsI Opaka IPOM3BOAMTCS OpraHaMu 3arca Io
MECTY roCyAapCTBEHHOM PErucTpaliuy 3aKiIro4eHusl Opaka Ha OCHO-
BaHWM TIOJYYEHHOIH BBIMMCKMA W3 PEIICHMSI Cyda O PaCTOPIKEHMM,
Opaka 1100 MO MECTy XMTEJIbCTBA OBIBIIMX CYIIPYroB (JIOOOIo 13
HMX) Ha OCHOBAaHMM BBIIMCKU W3 PEIICHUS Cyda W 3asBJICHUS KaK
000MX, TaK U OIHOTO M3 CYNpPYIOB, WM 3asBJICHUSI OMEKyHa Hele-
€CIIOCOOHOro cyImpyra. 3asiBieHHMe O TOCYOapCTBEHHOM perucrpa-
LMY pacToOpxKeHUs1 Opaka MOXKET ObITh CIAEIAHO KaK B YCTHOM, Tak
U B MUCbMeHHON (opme'. BpiBIMe cynpyru (Kaxablii U3 HUX) WU
OINEKYyH HEIEeCIoCOOHOro Cympyra BIIpaBe B NMMCbMEHHOU (opMe
VIOJIHOMOYUTh AIPYTMX JIML CAedaTh 3asiBJICHUE O TOCydapCTBEH-
HOIl perucrpaluu pacTopxkeHus Opaka (cT. 35 3akoHa 00 akTax
rpaxgaHckoro cocrtosHus). CraenyeT MMeTh B BUOY, YTO Trocydap-
CTBEHHAsI PerUCTpallvs pacTOpXKeHMsl Opaka B JaHHOM Clydae HO-
CUT JIMIIIb YOAOCTOBEPUTEIbHBIN XapaKTep W 3aKOH C Helo Oojiee He
CBSI3bIBACT MOMEHT IpeKpallleHus Opaka.

1 Cm.: Dopma GiiaHKa 3asiBJCHUS O PACTOPKEHUM OpaKa HAa OCHOBAHWU peEIe-
Hust cyna (popma Ne 10). YTeepxaeHa nocraHoBieHueM IpasurenbctBa PO or
31 okta6ps 1998 r. Ne 1274 (C3 P®D. 1998. Ne 45. Cr. 5522).
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HecmoTpst Ha TO, yTOo Opak, pacTopraeMblii B cyme, NpeKpa-
1IaeTCcsl CO JAHS BCTYIJIEHUSI PELICHUS CyJa B 3aKOHHYIO CUIIY, CYyII-
pyru (yxe OBIBIINME) HE BIpaBe BCTYHaTh B HOBBIII OpakK A0 IMOJY-
YeHUsI CBUIETEJIbCTBA O pacTOpXeHMU Opaka B opraHe 3arca IIO
MECTY XMTEJIbCTBA JII0OOro u3 HUX. s MmosydeHus] CBUAETEIbCTBA
O pPacTOpxXeHMU Opaka HEOOXOOMMO IPEeACTaBUThL BBLIIIMCKY U3 pe-
IMICHUS Cyda M KBUTAHLMIO 00 yIJIaTe€ YCTAaHOBICHHOM CYIOM CyM-
MBI TOCYIapCTBEHHOM IOHIIMHBL. Pa3Mmep rocymapcTBEHHOI MOII-
JIMHBI 3a PErucTpaluio pacTOpPXEHHs Opaka MO pelleHUI0 cyla U
BbIJJauy CBUJETEILCTBA COCTaB/IIEeT OJHOKPATHBIA pa3Mep MUHU-
MaJIbHOTO pa3Mepa OIIaThl TpyAa C KaXAOro M3 CyInpyroB (moar. 2
m. 5 ¢r. 4 3aKoHa O TOCYIapCTBEHHOMN ITOIIIMHE).

4.2. IlpaBoBble NMOCJAEACTBHS PACTOPKEHHs] OpakKa COCTOST B
MpeKpallleHUN Ha Oyayilee BpeMsl IUMYHBIX U UMYIIECTBEHHBIX Mpa-
BOOTHOLIEHMI, CYIIECTBOBABIIMX MEXAY CYINpyraMu BO Bpems Opa-
ka. [Ipu 3TOM OOHU MPaBOOTHOILIEHUS MpeKpallalTcs cpaldy IMocie
pa3Bojia, Ipyrue MOTYT ObITb COXpaHEHbI JMOO MO KeJaHUI CyI-
pyra (Hampumep, coxpaHeHue OpauHoil ¢dammauum — cr. 32 CK;
BBITLJIATa KOMIIEHCAIlMM CYMPYTy 3a pacTOpXeHUe Opaka 10 MHU-
LIMaTUBE IPYroro CyIpyra corjacHo OpayHOMYy OOTOBOpY — CT. 42
CK), nu6o B cully ImpsIMOTO yCTaHOBJEHUs 3akKoHa. Tak, B CUIY
3akoHa (cr. 90 CK) Hyxnmalouiuiicsd HeTpPyLOCIIOCOOHbIN CyNpyr co-
XpaHsAeT MpPaBo Ha TOJIydeHHe COAEPXaHUS OT OBIBIIETO CYIpYyTa,
€CIM OH CTaJl HeTPYAOCHOCOOHBIM JO0 pPacTOpPXeHUsS Opaka WJIU B
TedeHUe rofa C MOMEHTa pacTopXeHus Gpaka. CoxpaHeHUe Opau-
HOM (DaMWJIMU 3aBUCUT OT YCMOTPEHUs Cylpyra, NpUHSIBIIETO ¢a-
MUWJIMIO IPYTOro cympyra mnpu 3akmodeHun Opaka (cr. 32 CK).

C pacTopxeHHeM Opaka mepecTaeT AelCTBOBATh 3aKOHHBIN pe-
KHAM MMYIIECTBA CYIIPYIoB, T. €. peXHUM HMX OOIIei COBMECTHOI CO0-
CTBEHHOCTHU, HO IIpW YCJIOBUM, UYTO CYIIPYTH pa3geanu COBMECT-
HO HaXwuToe B Opake mmymiecTBo. Eciu cymnpyru He pasnesiuiu
o0lIee MMYIIECTBO, TO M TIOCJE pa3Bojla OHO TMPOJOJKaeT OcTa-
BaTbCs OOIIMM C COOTBETCTBYIOLIMM IIPAaBOBBIM PEXMUMOM, TaK Kak
OBIJTO HaXXUTO BO BpeMs Opaka. CaM mo cebe pa3Bonm 0Oe3 pasmeia
WMYIIIECTBA HE MOXET IMpPeBPaTUTh OOIIYI0 COBMECTHYIO COOCTBEH-
HOCTb CYIIPYroB B J0JIEBYIO WJU B pas3lejbHYI COOCTBEHHOCTbD.
K TpeGoBaHMsSIM pa3BeIcHHBIX CYIIPYTOB O paslelic OOIIero MMY-
IecTBa IPUMEHSETCSI TPEeXJIETHUN CPOK HMCKOBOM maBHOCTU (m. 7
cr. 38 CK). TeueHme TpexjJeTHEro cpoka HMCKOBOW HTaBHOCTH IIO
9TUM TpeOOBaHMAM HaUYWMHAETCS CO AHSI, KOTAa pa3BeJAeHHBIN Cym-
pyr y3Hajl WIM JOJKeH ObUI y3HAaTh O HapyIICHMM €ro IpaBa Ha
o0Iiee MMYIIECTBO (Hampumep, APYroid CyImpyr IpogaeT oOliee
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umyiectBo 6e3 ero comtacusi) (cr. 9 CK, cr. 200 I'K). B cBs3u ¢
pacTtopxXeHreM Opaka He MOXET AeHCTBOBAaTh YCTAHOBJIEHHAS CT. 35
CK npe3yMiius coryiacusi Cynpyra Ha COBEpIICHME CASIKM IO pac-
TOPSIKEHUIO OOLLMM MMYILIECTBOM IIpYyruMm cynpyrom. Ui cosep-
LIEHUSI OJHUM M3 Pa3BeJEHHBIX CYNPYIoB CACJIKU MO PacHopsiKe-
HUIO OOIIMM MMYILECTBOM TPEOYETCS SICHO BBIPAXXEHHOE COIJIaCUe
JIPYTrOoro COOCTBEHHMKA HMYIIECTBA, T. €. Pa3BEIEHHOIO Cympyra.

BosMoxkHa cuTyaims, 4Tto Iocje pacTOpxKeHusl Opaka Cymnpy-
I'M TIPOXMBAIOT BMECTe M IMPUOOPETAlOT KaKoe-JIubO MMYIIECTBO.
B TakoM cnyyae mnpuoOperaeMoe UMK HMYIIECTBO CTaHOBUTCS
O00BEKTOM JIMYHOM (YacTHOM) COOCTBEHHOCTM KaXIOro M3 pa3Be-
JEHHBIX CYIIPYTOB WIM MX OOILLE I0JIeBOM COOCTBEHHOCTHIO.

C pacropxeHueM Opaka cynpyraMud yTpauuBalOTCSl W JpyTve
MpaBa, NpeAyCMOTPEHHbIE MHBIMUA OTpAC/ISIMM IIpaBa: MpaBO Ha
MOJydYeHWE HACJEACTBA IO 3aKOHY IIOC/IE CMEpPTU OBIBILIETO CyI-
pyra; rpaBo Ha MEHCUOHHOE oOecrieueHHe B CBSA3M C TOTepeit CyI-
pyra mo yCTaHOBJIEHHBIM 3aKOHOM OCHOBaHMSM U Jp. OgHAKO pac-
TOpXKeHHe Opaka, IpeKpalliaiollee IIPABOOTHOILIEHUSI MEXAy CyII-
pyramMm, He BJIe4eT 3a Co0Oi IpeKpalleHWe MNPaBOOTHOILICHUM
MEXy POIUTEISIMU U JCTbMM.

IIpaBoBEIe MOCIEACTBUS pACTOPXKEHUs Opaka ClieAyeT OT/IMYaTh
OT MPAaBOBbBIX IMOCIEACTBUI MPU3HAHUS Opaka HeAeHCTBUTEIbHBIM.
HeneiictBurenbHBIM TTpU3HAETCsT Opak, 3aKIIOUEHHBIN C HApYyILIeHU-
€M YCJIOBUI, YCTAaHOBJIEHHBIX B 3aKOHE, a TakxKe (PUKTUBHBIN Opak
(ct. 27 CK). Takoii Opak He MOPOXIACT MPaBOBLIX MOCJEICTBUI C
MOMEHTA €ro 3aKJIIOUEHMsI, 3a UCKIIOYEHUEM CIIy4aeB, IPEeIyCMOT-
PEHHBIX B 3aKOHE (BCE 3TU MCKIIIOUEHMS KacaloTcs 100pOCOBECTHO-
ro cynpyra — cT. 30 CK). PacTopraercsi e TOJIbKO AEHCTBUTEIb-
Hblli Opak. IlpaBoBbIe OTHOILIEHUS, TTOPOXIAEMbIE ACHCTBUTEILHBIM
OpakoM, MpeKpalllaloTcsl Ha Oymayllee BpeMsl, a OTAENbHbIE U3 HUX
MPOOJIKAIOT CYIIECTBOBATh M IIOC/E PAcTOpXKeHUs Opaka.

HMmerotcs pasnuuus B NOpsaKe NpU3HAHUS Opaka HelelCTBU-
TeNIbHBIM M pacTopxkeHus Opaka. HenelcTBUTEIbHBIM Opak MOXET
OBITH TIpU3HAH TOJLKO B cyaeoHoM nopsinke (cr. 27 CK). Pacropxe-
HUEe Xe Opaka TpPOM3BOOUTCS KaK B OpraHax 3arca mnpy HaJIdduu
COOTBETCTBYIOILIMX OCHOBaHMi, Tak U B cyde (cT. 18 CK). Kpyr mmi,
VMEIOIIMX TIPaBO OOPAaTUTLCS B Cyl C MCKOM O pacTOpXeHUM Opaka
Y TMPU3HAHUM €T0 HEeNeCTBUTEIbHBIM, He coBramaeT. bpak pactop-
raercsli B Cyle 10 MCKY OTHOIO m3 CYIPYIOB, a TakxXe II0 3asiBjie-
HUIO OmeKyHa HemeecriocooHoro cympyra (cr. 16 CK). Kpyr imi, Ko-
TOpbIE MOTYT IMPEAbSIBUTh UCK O MPU3HAHWU Opaka HeIelCTBUTEIb-
HbIM, ycTaHOBJIeH cT. 28 CK 1 3aBUCUT OT OCHOBaHWIA MPeabsBIECHUS
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TAKOro TpeOOBaHMSI. DTO MOIYT OBITh JIMIIA, MMEOIMe KaK JUYHBIA
uHTEpec (Cyrpyr, poOaMTeNd HECOBEpIIIEHHOJETHEro CyIpyra, Jula,
MpaBa KOTOPBLIX HApYIIeHbl 3aKIlo4eHWeM Opaka), TaK W rocymap-
CTBEHHBIII MHTEepec (ITPOKYpOp, OpraH OINEeKU M IMOIEeUUTeTbCTBA).

bpak pacTtopraercsl cynoM Kak Mpy HaIM4MK B3aMHOTO CO-
rJacusl CyIpyroB, MMEIOIIMX OOIIMX HECOBEPIICHHOJIETHUX ETeil,
Ha pactopxeHue Opaka (cr. 23 CK), TaKk ¥ npu OTCYTCTBMU COIJIa-
CUS OIHOTO M3 CYNpPYroB Ha pacTOpXXeHue Opaka, eClM yCTaHOB-
JIEHO, YTO HEBO3MOXHO coxpaHUTh ceMmblo (cT. 24 CK). HeneiicTBu-
TEJIbHBIM OpaK MOXeT OBbITh MPH3HAH TOJBKO IO OCHOBAHMSIM, TIPSIMO
npeaycMoTpeHHbIM 3akoHOM (cT. 27 CK), u maxe B TOM cilyyae,
KOIZla B CEMbE MEXIY CyMpyraMd HOpMajbHbIe B3aMMOOTHOIIECHUSI.
IIpu pactopxeHuu Opaka B Cylie OH CUMTAETCsl MpeKpallleHHbIM CO
JIHSI BCTYIUICHUS pellieHns cyaa B 3akoHHYI0 crity (cr. 25 CK). A npn
MpU3HAHUM Opaka HeNeWCTBUTEIBHBIM PEIICHUIO Cyla TPUaaeTcs
oOpaTHasi cwia U OpaK CUMTAETCS HEIEeHCTBUTEIBHBIM C MOMEHTA
ero 3akmoueHus (. 4 cr. 27 CK). IIpu BcTyruieHMM B HOBBIN Opak
JINIIO, COCTOSIBIIIEE paHee B HENEHCTBUTEIBEHOM Opake, He 00s3a-
HO KOIo-JM0O OCBEIOMJIITH 00 3TOM, Tak KaK INMpPM3HAHME Opaka
HEICHCTBUTEILHBIM O3HAaYaeT ero aHHyJIMpoBaHUE. A JIMIIO, pac-
TOPTHYBILIee OpaK, MpH 3aKII0YSHUM HOBOTO Opaka COOOIIaeT OpraHy
3arca, COCTOSIO OHO paHee B Opake Miau HeT (cT. 26 3akoHa 00
aKTax TPaXJIaHCKOIO COCTOSTHMS).

§ 5. BoccranoBiieHue Opaka B ciayuyae sIBKM Cynpyra,
O00BSBJIEHHOTO YMEpPIIMM WM NPU3HAHHOTO
0€e3BeCTHO OTCYTCTBYIOIIUM

Kak yxe ormeuanoch paHee, OOTHMM M3 OCHOBAHMIA TIpeKpa-
1eHus1 Opaka SBisieTCsS OObsIBIIEHUE B cymeGHOM MOPSIAKE OIHOIO
u3 cympyroB ymepium (cr. 16 CK). Ilpuuem mpexpaiieHue Opaka
He TpeOyeT Kakoro-iaubo crieuuaibHoro opopmieHus. I[lpusHaHue
XK€ B CyIeOHOM ITOpSIIKE OIHOTO M3 CYMPYroB OE3BECTHO OTCYT-
CTBYIOIIUM B OTJIMYHE OT OOBSIBIIEHUS €TI0 YMEPIINM HE BJICYET 3a
coboii TpekpainieHus Opaka. I[Ipu3HaHume cymom cympyra 0e3BECTHO
OTCYTCTBYIOILIUM MOXET CJIYXKUTb TOJIbBKO OCHOBaHUEM [Jisd pac-
TOpP>XKEHUST OpaKa B YITPOIIIEHHOM TOPSIIKE, T. €. 1O 3asBICHUIO IpYy-
roro cympyra B opraH 3arca (cr. 19 CK).

OObsIBIIEHHE CyIOM CyIpyra yMepIldM WIM TIpU3HAHUE ero
0e3BECTHO OTCYTCTBYIOIIMM OCHOBAHO COOTBETCTBEHHO Ha IIPE3yMII-
uyy (TIPEANoNIOXKEHNN) CMEPTH CYIIpyra WIM KOHCTaTauuu ¢dakra
HEBO3MOKHOCTH pEIIeHNsI BOMPOca O ero XXU3Hu uiu cmepTu. [Toarto-
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MY HE€ HCKJIIoUueHa BO3MOXHOCTb SIBKM WJIM OOHapyXeHus MecTa
npedbiBaHUs cymnpyra. B ciaydae sBKM WAM OOHapyXeHUsT MecTa
npedbiBaHUS T'paxJaHUHA, MPU3HAHHOTO OE3BECTHO OTCYTCTBYIO-
MM WA OOBSIBJICHHOIO yMEpIIWM, CyI HOBBIM pellIEeHUEM OTMe-
HSIET CBOE paHee BBIHECEHHOE pellleHuWe O MPU3HAHUM ero Oe3Be-
CTHO OTCYTCTBYIOIIMM WK OOBsIBIeHUM yMepminM (cT. 44, 46 T'K).
DTo peuieHUe cyla SIBJASETCS OCHOBAHUEM [JISl aHHYJIMPOBaHUA 3a-
MUCU O CMEPTU TpaxIaHWHA, OOBSABICHHOIO yMepIIUM, B KHUIE
3aluceil aKTOB I'paxJaHCKOTO cocTosHus (cT. 75 3akoHa o0 akTax
IpaXIaHCKOTO COCTOSIHUS). B Takux cuTyauusix BO3HUKAET BOMPOC
0 IopUAMYECKOU cynbbe mpekpallieHHoro Opaka. OH pelraeTcs Mo
npaBuiaM, yctaHoBiaeHHBIM B ¢T. 26 CK. CorjacHo yKa3aHHO# cTa-
The B Cjyyae SIBKM CYIpyra, OObSBJIEHHOIO CYIOM yMEpIIUM WU
MPU3HAHHOTO CyIOM Oe3BECTHO OTCYTCTBYIOUIMM, U OTMEHBI COOT-
BETCTBYIOILIMX CYIEeOHBIX pELIEHUN Opak Mmodicem Obimb occma-
HOGAEH 0peaHOM 3daeca MOAbKO NO CO8MECMHOMY 3dA6A€HUI0 CYN-
pyeos. Orcilojga cienyeT, 4To Opak BOCCTaHaBJIMBAETCS HE aBTOMa-
TUYECKU, a JIMIIb MPU HaJUYUM B3aUMHOTO XeJlaHUS CYNpPYroB
BOCCTAHOBUTH ceMblo. OmHaKO ucxons M3 TpeboBaHMsS M. 2 CT. 26
CK Opak He MOXeT OBITb BOCCTAHOBJIEH HaXe IpPU COBIAJACHUU
XKeJJaHUSI CYMPYroB O €ro BOCCTAHOBJIEHUU, €CJIU JAPYroi cympyr
BCTYINUJ B HOBbII Opak. [1o paHee nelicTBOBaBIlIEMY 3aKOHOAATEJb-
ctBy (cT. 42 KoBbC), B ciiygae gaBKM cylpyra, OOBSIBIEHHOIO CV-
JOM YMeplIMM, OpakK cYuTajcsd BOCCTAHOBJIEHHBIM, €CIU APYroi
Cymnpyr He BCTYNWJ B HOBBI Opak, TO €CTb, MO CyTH, aBTOMAaTH-
YEeCKHU, HE3aBUCUMO OT XeJaHUs CYNPYros.

CrnenyeT uMeThb B BUOY, YTO BOCCTaHOBJIEHHME Opaka C CYMpy-
TOM, MPU3HAHHBIM CYIOM O€3BECTHO OTCYTCTBYIOIIMM, BO3MOXHO,
€CJIu OH ObLT MpeKpallleH B YCTAHOBJIEHHOM 3aKOHOM MOpPSJKE, YTO
JOJKHO OBITh TIOATBEPKIEHO COOTBETCTBYIOIIMMHU ITOKYMEHTaMU.
[TosToMy Mpu OTMeHe pellleHUs cyda O MPU3HAHUM OIHOTO U3 CYI-
pyroB 0€3BECTHO OTCYTCTBYIOLIMM OpPraH 3arca 1o 3asiBJ€HMIO 3TO-
ro cyrnpyra JIOJDKeH BBbIIATh €MY CBUAETEJbCTBO O PACTOPXKEHUU
Opaka, eciu Opak ObLI IpeKpalleH 1Mo MPeaAyCMOTPEHHBIM 1. 2 cT. 19
CK ocHoBaHUsSIM, T. €. MO 3asIBJICHUIO JPYyroro cympyra.

dnsa BoccTaHOBJieHUSI Opaka, TakKMM 00Opa3zoM, HeoOXOAUMbI
ClieyIolllue OCHOBAaHUS:

a) sIBKa cynpyra, OObBSIBIEHHOTO CYyIOM YMEpPIIUM WJIU TpU-
3HAHHOTO O€3BECTHO OTCYTCTBYIOIIUM;

0) oTMeHa COOTBETCTBYIOIIUX CYAEOHBIX pellIeHUi (T. €. O Mpu-
3HAaHUU CyINpyra 0€3BECTHO OTCYTCTBYIOLIUM WU 00 OOBSBICHUU
€ro yMepIluMm);

B) COBMECTHOE 3asiBJICHHE CYIIPYrOB O BOCCTAHOBJICHUU Opaka
B OpraH 3arca;

r) Apyroil cympyr He BCTYNMJ B HOBBIM Opak.
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BoccraHoBneHne Opaka opraHOM 3arca MMeeT OOpaTHYIO CHITY.
B pesynbTare yero cyrnpyru NMpuU3HAIOTCS COCTOSIIMMU B Opake ¢
MOMEHTa TOCYIapCTBEHHOW PETHMCTpalMK 3aKTI0YeHUs] Opaka, a He
C MOMEHTA €ro BOCCTaHOBJICHUSI.

KoHTpoJibHbIE BONPOCHI

1. HazoBute ocHoBaHMS TpeKpailieHust Opaka. TpebyeTcs au
perucTpauus npekpaileHus Opaka B OpraHax 3arca B ciaydasix cMep-
TU Cylpyra Wiy OObSIBICHUS €r0 YMEpLIMM B CcydeOHOM mopsiake?

2. Jlaitte monHsiTe pa3Boda (pacTopxkeHusi Opaka). B ueM ot-
JIMYMe pacTOpXKeHUs Opaka OT IpekpalleHus: opaka?

3. Kto MoxeT ObITh MHMLIMATOPOM paszBojaa? B kakux ciydasx
HUCK O PacTOpPXEHUU Opaka MOXET OBbITb IpedbsBIIEH OINEKYHOM
OITHOTO W3 CYIIpYyroB?

4. B kakux ciydasix Ha IpeabsBlieHHEe TPeOOBaHUS O pacToOp-
JKeHnM Opaka TpeOyeTcsl coIylache IIpyroro cyrpyra?

5. OnpenenrTe MOMEHT IIpeKpallieHUsI Opaka BCIeICTBUE CMEP-
TU WIM OOBSIBICHUS B CyIcOHOM IIOPSIAKE YMEPIIMM OJHOIO U3
CYNpPYIOB.

6. Kakue ocHOBaHMSI M TIOPSIIOK YCTAHOBJICHBI 3aKOHOM JIJIst
pacTopxXeHMs1 Opaka B opraHax 3arca rno 3asiBJICHHIO O0OUX CYIIpY-
roB?

7. HazoBuTe OCHOBaHUSI M M3JIOXUTE MOPSIOK PAaCTOPKEHMUSI
Opaka B opraHax 3arca Mo 3asiBJI€HMIO OTHOIO W3 CYIIPYTOB.

8. MMeroTcs MM 0COOEHHOCT pacTOp:KeHMs Opaka ¢ 0e3BeCTHO
OTCYTCTBYIOIIMM WJIA HEACECIOCOOHBIM CYNPYIOoM, a TakKxKe ¢ CyIl-
pPYIOM, OCYXIEHHBIM 3a COBEpILIEHUE IPECTYIUIEHUSI K JIMILIECHUIO
CcBOOO/IbI Ha CPOK CBBIILIE TpeX JeT?

9. MoxeT M ObITb OTKa3aHO OPraHOM 3arca B pervucrpaluu
pacTopxXeHMsl Opaka MO MOTHUBY OTCYTCTBUSI OCHOBaHWM ISl pac-
TOpkKeHUsT Opaka?

10. Kakue noxymenTs! JOJDKHBI ObITh MPWIOXEHBI K 3asiBie-
HUIO O PacTOpXEHUU Opaka B OpraH 3arca 1o OCHOBaHWUSIM, Tepe-
yycaeHHbIM B ¢T. 19 CK?

11. B xakoM TopsiaiKe paccMaTpUBaIOTCs CIOPbI, BOSHUKAIOIIIME
MEXIy CYIpyramu Ipyd pacTOpXXeHMU Opaka B opraHax 3arca?

12. B xakux ciydassx IpUMeEHsIeTCsl CydeOHbI IMOpsIIOK pac-
TOop>XeHus: Opaka?

13. Kakue criopbl MeXmay CyNpyramMmyd MHoJjiexkaT pa3pelieHuto
CYIOM OJHOBPEMEHHO C pacTOp:KeHHeM Opaka?
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14. KakoBbl OCOOEHHOCTH PAaCCMOTPEHMS JeJ O PacTOPKEHUU
Opaka cyloM MpH B3aMMHOM COIJIaCMM CYIIPYTOB Ha pacTOpXeHUe
Opaxka?

15. OGs3aTtenbHO M y4yacThe OOOUX CYIPYroB B CyIeOHOM
pa3oupaTesIbCTBE Jeja O pacTopXXeHUu Opaka?

16. Ha3oBuTe OCOGEHHOCTM PAcCTOpKEHUs Opaka B CylaeGHOM
MopsAKEe MPU OTCYTCTBUM COIVIACUSI OOHOTO M3 CYNpyroB Ha pac-
TOpKeHue Opaka.

17. Yto ABIsIETCS OCHOBaHMEM JIJISI PACTOPXKSHMS Opaka cymom?

18. Kakoe peliieHre MOXKET BBIHECTHM Cyl, pacCMaTpUBAIOIIWIA
Opaxkopa3BojiHOe Je0?

19. B xakoM ciyyae cyd BIIpaBe NMPUHUMATh MEpPbl K IMPUMU-
peHuio cyrnpyroB? Kakoli cpokK mjis MPUMUPEHUST MOXET ObITh Ha-
3HAYEH CyaoM?

20. Kakue TpeOGoBaHMs CYNMpPYroB Cyl BIIpaBe BBLIACIUTH B OT-
JleJIbHOE TIPOU3BOJCTBO?

21. HazoBute pazMep rocymapCTBEHHON ITOIIJIWHBI, ITOAJIeXa-
1LIei yriaTe CylpyroM ¢ MCKOBOTO 3asiBJIEHUSI O pacTOp>XXeHUU Opaka
U 3a TOCYyJapCTBEHHYIO PEerucTpaiyio pacTopXeHus Opaka Mo pe-
IIEHUIO Cylla O pacTOpXXeHWU Opaka.

22. C Kakoro MOMEHTa CUMTaeTCsl MpeKpallleHHbIM Opak, pac-
TOopraeMbiif B opraHax 3arca?

23. C Kakoro MOMEHTa CUMTaeTCsl MpeKpallleHHbIM Opak mpu
€ro pacTOpXKEeHUU B cCydcOHOM Topsiake?

24. C kakoro BpemeHU npuMeHsietcs cT. 25 CK, ycraHaBiuBa-
I011asi MOMEHT TIpeKpallleHUs1 Opaka TIpu ero pacTOp>KeHUM B cyie?

25. HazoBuTe mnpaBOBble TMOCIEACTBUSI pacTOpXeHUs Opaka
(pa3Bona). Kakue mnpaBOOTHOIIEHUSI MEXAY CyINpyraMu MOTYT CO-
XpaHATbCS TMOce pa3Bopa?

26. Kakue ocHOBaHUS HEOOXOIVUMBI IJISI BOCCTAHOBJICHUST Gpa-
Ka B cjydae SIBKM CyNpyra, OOBSBICHHOIO yMEpPIIUM WIW MpPU-
3HAHHOTO 0€3BeCTHO OTCYTCTByIOIMM? IIpemycMoTpeHBI JIM 3aKO-
HOM OrpaHWYeHMs AJs1 BOCCTaHOBJIeHUsI Opaka?
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§ 1. JInuHble HeMMYIIECTBEHHbIE MPABOOTHOIEHUS
MeXKAy Cynpyramu

3aKIIOYeHHBIIT B YCTAHOBJIICHHOM TIOpSIIKE OpakK MOpOXIaeT
pa3sHOOOpa3HbIe IO CBOEMY COMCPXKAHHWIO MpaBa U OOS3aHHOCTU
CYNIPYTOB, IPYTUMU CJIOBaMU, OTHOIICHUST MeXmy cynpyramu. [1paBa
1 00SI3aHHOCTU CYIIPYTOB BO3HMKAIOT CO IHS TOCYIapCTBEHHOM pe-
TUCTpallMM 3aKJIouyeHUsT Opaka B opraHax 3arca (. 2 cr. 10 CK).
OTHOIIIECHYSI, BO3HUKAIOIINE MEXIY CYIpyraMu, ITOApa3nesIsioTCs
Ha JIMYHBIC HEMMYIIIECTBEHHBIC W MMYIecTBeHHbIe. Kak yxe ObLIo
OTMEUEHO TIPY PACCMOTPEHUM TIPEAMETa CEMEIHOro IpaBa, B 0OJIb-
eI YaCTW 3TH OTHOIIEHUST (OCOOCHHO JIMYHBIC) PeryIMpyIOTCs HpaB-
CTBEHHBIMU HOpPMaMU, OOBIYasIMM, a TAKXKe CJIOXUBIIMMUCS Y KaxX-
JIOTO M3 CYNPYTOB IPEACTaBICHUSIMU 00 YKJIaJe CEMEMHON XU3HMU.
OTHOIIIEHUST MEXIy CYIpyraMu, yperyJIMpOBaHHbIE HOpPMaMU Ce-
MEIHOTO TIpaBa, HA3bIBAIOTCSI IMPABOOTHOIICHWSIMU W MOTYT ObITb
JIBYX BUIOB: JIUYHBIMUA HEMMYIIECCTBEHHBIMM W MMYIICCTBEHHBIMU.

JIvyHbIe TIPAaBOOTHOIIEHMS CYNPYrOB, B OTIMYME OT HMYyIIe-
CTBEHHBIX, HE MMEIOT SKOHOMUYECKOTO COIEpXKaHWUSI W HE HOCHT
MaTepUaIbHOIO XapakTepa. B To ke BpeMs OHU SIBJISIIOTCSI OIIpe-
JEJIIOIIMMU, 9TO OOYCJIOBJIEHO CYIIHOCTBIO Opaka KakK JOOpOBOJIb-
HOTO COI03a MYXUYMHBI M KEHIIMHBI C LENbI0 CO3JaHUSI CeMbM Ha
HayajiaX pPaBeHCTBA CYMPYroB. B3aIMOOTHOIIIEHUSI CYIIPYTOB OCHO-
BaHBl Ha JIIOOBM, B3aMMHOM YBaXX€HUU M OTBETCTBEHHOCTH IIPYT 3a
npyra. [IpaBoBoe peryivMpoBaHWE JUYHBIX IIpaB M OOS3aHHOCTE
CYIIPYTOB CBeIEHO K MMHMMYMY M HaIlpaBJICcHO Ha obecredcHue
paBEHCTBA CYIIPYTOB B CEMbE, CO3MaHME HOPMAJIbHBIX YCIOBUIA IS
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Pa3BUTHUS KaXIOT0 U3 HUX U YKPEIUIEHUST CeMbU B 1ieioM. [ToaTtomy
B 3aKOHE Ha3BaHbI JIMIb T€ JIMYHBIC OTHOLIEHUS CYIIPYroB, Ha
KOTOPBbIE MOXKHO BO3/IEICTBOBaTh HOPpMaMM CeMeHOro 1pana. boJib-
1Iast Xe 4YacTh JUYHBIX OTHOLICHUNA MEXIY CyIpyraMM HaxOAMTCS
BHe c(epbl MPaBOBOIO peryJvpOoBaHUS.

JInuHble mpaBa U O0S3aHHOCTU CYIPYIOB TECHO CBSI3aHbI C
JIMYHOCTSIMU CYIPYTOB, HEOTAEIMMBI OT HMX M HE MOTYT OTYYXK-
Jatbest. Ha Hux He BausieT ¢akT COBMECTHOTO WM Pa3dc/IbHOTO
MpOoXuBaHUS CynpyroB. Kaxabiii U3 CyIpyroB MOXET I10JIb30BaTh-
cs IMYHBIMU IIpaBaMU II0 CBOEMY COOCTBEHHOMY YCMOTPEHMIO.

JInuabie paBa 1 00SI3aHHOCTU CYNPYTOB HE MOTYT OBITH IIpe-
KpallleHbl WY U3MEHEHBI COoIVIallieHUeM Mexay cynpyramu. He moryr
OHM OBITb M MPEAMETOM OpavyHOIO JOTOBOPa, a TAKXKe KaKMX-JIMOO
MHBIX CHEJIOK. DTO 00ecIieyrMBaeT HEYKOCHUTEILHOE COOMOACHUE
OCHOBOIIOJIAraloIeT0 MPUHIIMIIA PAaBEHCTBA CYNPYTOB B CEMbE U
WCKJII0YaeT BO3MOXHOCTb IMPUHSITUSL COIJIALICHMS, YMAJISIOIIEro B
TOW WJIM WHOM Mepe IpaBa U JOCTOMHCTBO OOHOIO M3 CYIIPYIOB.

HazBanHble 0COOCHHOCTH JIMYHBIX OTHOILICHUI MEXAY CYIpY-
raMyd M TpaHMIbI UX TIPABOBOIO PETYJIMPOBAaHUS JAOCTATOYHO ITOJHO
ObUIM OOOCHOBAHBI B TEOPMM COBETCKOTO CEMEHOro mpapa', a B
THOC/IEIYIOIEM — B COBPEMEHHOI IOPUINYECKOi JTUTepaType .

XapakTepHo, 4To psif 3aKkperieHHbIX B CK TMYHBIX TTpaB CyII-
PYroB IIpUHAMJICKUT UM Kak rpaxigaHamM P® u no BCTymieHUS B
Opak. Berymienue B Opak He orpaHMYMBAeT CyIpyra B €ro IpaBax
Kak rpaxagaHuHa P®. B To ke BpeMsi ¢ MOMEHTa rocyaapCTBEHHOM
perucTpalMu 3akaoyeHus1 Opaka JIMYHbIe ITpaBa IMOJOOHOIO pona
HAYMHAIOT BBICTYIIATh TAKXKE W B KAUECTBE CYOBEKTHUBHBIX CeMeEl-
HBIX MpaB KaXAOro M3 CYIPYIoB, a IOTOMY OOECIeYMBAIOTCS 3a-
LIATOI CEMEMHOro 3aKOHOAAaTe/NbCcTBa. [Ipy HEOOXOMMMOCTH 3alliy-
Ta CEeMEWHBIX MpaB OCYIIECTBISIETCS CyIOM IO IIpaBWiIaM TIpax-
JAHCKOTO CyIONpPOMU3BOIACTBA, a B ciaydasx, IpemycMorpeHHbIX CK,
rOCyIapCTBEeHHBIMI OpraHaMu WJIM OpraHaMy ONEeKU U MOMNeUYUTe)b-
ctBa (ct. 8 CK).

JIMYHBIM HEMMYILIECTBEHHBIM MpaBaM U O0SI3aHHOCTSIM CYIIPYTOB
rocesimieHa 1. VI CK, cocrosiiias n3 nByx crareit (cr. 31 1 32). Ber. 31
CK 3akpernieH NpUHLMII paBEeHCTBA CYNPYroB B CEMbE, KOTOPHIA B

! Cwm., Hanp.: Peasxosa A. M. Yxa3. cou. C. 27; Heuaesa A. M. Bpax, cembs,
3akoH. M., 1984. C. 20; CoBerckoe cemeitHoe npaBo / Ilom pen. B. A. Pacenye-
6a. M., 1982. C. 93.

2 Cwm., Hanp.: Awmokoasckaa M. B. VYka3s. cou. C. 146—147; Heuaeea A. M.
CemeitHoe npaBo: Kypc nekumii. M., 1998. C. 122—123; Yegparosa E. A. Umy-
IIECTBEHHbIE OTHOILIEHUSI B poccuiickoii cembe. M., 1997. C. 7.
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CBOIO ouepeab OazupyeTcst Ha mnojoxeHusx m. 3 cr. 19 KoHcrtury-
uuu P® o paBeHCTBe MpaB M CBOOON MYXXUYMHBI U KeHIIWHBI. KoH-
crutynneir P® Ttakke yCTaHOBJIEHO, YTO TOCYIapCTBO TapaHTH-
pyeT paBeHCTBO IpaB M CBOOOM 4YejloBeKa U rpakJaHWMHa He3aBU-
CUMO OT MOJia, pachl, HAIIMOHAJIBHOCTU, SI3bIKa, WMYIIIECTBEHHOTO
U JOJDKHOCTHOTO TIOJIOXKEHUSI, MecTa XWUTeJbCTBAa, OTHOIIEHUS K
peJiuruu, yoexXIeHWi, NMPUHAIJIEXKHOCTU K OOIIECTBEHHBIM OO0be-
JIUHEHUSIM, a TakXe ApYyrux ooctosaTenbcTB (M. 2, 3 cr. 19 KoHctu-
tyuun P®). D10 paBeHCTBO pacIpoCTpaHsIETCsSI M Ha CeMeHHEBbIe
OTHOIIIEHUSI, TIIe CyNpyru o0jaaaloT paBHBIMU JIMYHBIMU MpaBaMU.
Eme B gopeBostolivoHHol Poccuum, rme paBHoOIlpaBue MyXka U
KeHbl He MPU3HABAJOCh OCHOBOIIOJATAIOIIUM MPUHIIATIOM CeMeil-
HbIX OTHOIIIEHWUH, P U3BECTHBIX YUEHBIX-TIPABOBEIOB WCXOIWIU
13 HEOOXOAMMOCTH 3aKOHOMATEJIbHOTO 3aKperJieHUsI paBeHCTBa
CymnpyroB B ceMmbe. Tak, B yactHocth, . ®. IllepmeHeBUY momuep-
KMBAJI, YTO <«U3 HOPUINYECKOTO TMOHSTUS O Opake U TIpU3HAHUS
CBOOOJIbI JIMYHOCTU 3a KaXIbIM IpakJaHWHOM, K KaKOMy Obl Kjac-
Cy ¥ MOJly OH HU MpUHAIJIeXal, cJeayeT, YTO B JIMYHBIX U UMYIIe-
CTBEHHBIX OTHOILIEHUSIX CYIPYT'U JOJKHBI ObITh TaK Xe paBHOMPaBHbBI
U CaMOCTOSITEJIbHBI, KaK OHU ObUIM 10 Opaka. bpak He HOJKEH
OKa3bIBaTb HUKAKOTO BJIMUSHUS Ha TIOJOXEHWUE CYIpPYTroB, HOPUIU-
YeCKHe OTHOIIEHUSI KOTOPBIX JOJLKHBI OBbITh TAKOBbI, KaK W MEXIY
MOCTOPOHHUMM JIMLIAMU»' , a TAKXKe, YTO «Haes OOLIEHMs Iperio-
JaraeT paBeHCTBO OOLIECTBEHHOTO TOJIOXEHUS CYIPYroB» .
PaBeHCTBO CyrnpyroB B ceMbe IpearoJiaraer:

a) mMpaBO KaXIOro M3 CyNpyroB Ha CBOOOMHBI BBIOOp poma
3aHATUM, TIpodeccrur, MecTa TMPeObIBaHUS W XXMUTEJIbCTBA;

0) COBMeCTHOE pellleHWe Cynpyramu BOIIPOCOB MaT€pUHCTBA,
OTLIOBCTBA, BOCHUTAHUSI U OOpa3oBaHUsI NETei, WHBIX BOIPOCOB
KU3HU ceMbM (MIPaBO Ha COBMECTHOE pellleHHE Pa3IMUHbIX BOMPO-
COB XXM3HU CEMbH);

B) 00SI3aHHOCTbH CYIIPYTOB CTPOUTH CBOU OTHOILIEHUSI B CEMbE
Ha OCHOBE B3auMMOYBaXKeHHUSI U B3aUMOIIOMOIIIM, a TakXKe O0s3aH-
HOCTb CYIIPYTOB COAEUCTBOBATh OJIArorojyduio U YKperJjeHUIo ce-
MbH, 3a00TUTHCS O OJIarOCOCTOSIHUM W Pa3BUTUM CBOUX NIETEM.

BwMmemiaTenbCcTBO B pellieHWE BOMPOCOB CEMbU H3BHE, B TOM
YUCJIE CO CTOPOHBI OJU3KUX POJCTBEHHUKOB WJIM CTPYKTYp, obJa-
JAIOIIUX BJIACTHBIMU TOJTHOMOYUSIMU (OPraHOB TOCYIapCTBEHHOM
BJIACTH, OPraHOB MECTHOTO caMOYIMpaBJieHUs, PyKOBOAUTEJIel Mpe-

lepwenesuu I. @. Ykas. cou. C. 426.
2Tamxke. C.431.
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npuATHIt, YIPEXKACHWI U opraHu3aluii), HegomycTuMo. Bce Bax-
HBIE JJI1 CEMBU IPOOJIEMBI PEIIAIOTCS TOJIBKO CYNpPyraMy Ha OCHO-
BEe MX JOOPOBOJLHOIO BOJIECU3bSBICHUSI Ha IIPUHLMIIAX PaBEHCTBA.
Conepxanue cr. 31 CK, packpbiBalolieil CyThb IIpUHLIMIIA pa-
BEHCTBA CYIIPYIOB B CEMbE, MOJIHOCTbIO OTBEYAET TPeOOBaHUSIM CT. 19
(4. 2) 1 38 Koncruryuun P®, ct. 16 Bceobueii aexiapaluy mnpas
yejioBeka, cT. 12, 13, 15, 16 KoHBeHLMU O JUKBUAALIMU BCEX
(GbOpM AUCKPUMMHALIMU B OTHOILEHUM XEHIIUH', a Takxe [leKuH-
ckoil pexknapauuu u Ilnatdopme aeicTBUil udeTBepToii Bcemup-
HOII KOH(epeHIIMU 10 MNOoJIoXeHMIo XeHIIH (1995 r.) u moarsep-
>KAaeT OOIIyl0 TEHACHLMIO IO TPUBEISHMIO CEMEMHOro 3aKOHOJa-
TeabcTBa PP B COOTBETCTBUE € MEXIYHApOAHO-IPABOBLIMU
JokyMeHTaMu. Tak, B aTux ueisax ®eaepalbHbIM 3aKOHOM OT 30 OK-
T0ps 1997 r. Ne 137-®3 patudpunmponana KoHBeHLIST 0 paBHOM
oOpalllecHMM W PaBHBIX BO3MOXKHOCTSX JJISI TPYASIIUXCS MYXUYUH U
KEHIIUH: TPYISIIUecsd ¢ CeMEHHBIMU OOS3aHHOCTSIMM, IPUHSTAS
67-i1 ceccueil I'eHepanbHON KOHMbepeHLIMM MeXayHapomIHON opra-
Huzauuu Tpyaa B 1981 r. B JKenese’. A moctaHosieHueM [ocymap-
ctBeHHOM [lymbl ot 20 HosiOps 1997 r. Ne 1929-II I'Jl yTBepxKaeHa
KoHuenuusi 3aKOHOTBOPYECKOU AESITEbHOCTU IO 00eCeuYeHUIO
PaBHBIX 1IPaB M PAaBHBIX BO3MOXHOCTEH MyXUMH U KEHILUH .

3akperieHHasd B cT. 31 CK BO3MOXHOCTh CBOOOIHOTO BBIOOpA
cylipyramu poza 3aHsTuii u npodeccuu coorBercTByeT cT. 37 KoH-
ctutyiuu P®, mpoBo3miamaonieii cBodoay TpyJa M yCTaHaB/IMBa-
IOIlel IIpaBO KaXKIOro CBOOOOHO pPacIopsiKaThCsl CBOMMMU CIIOCO0-
HOCTSIMM K TpyAy, BbIOMpATh oA AESITEALHOCTU UM IMpOodecculo.
Kaxnpiii cynpyr, pyKoOBOACTBYSICh CBOMMHW HAKJIOHHOCTSIMU, WMHTE-
pecaMu, TBOPYECKMMM BO3MOKHOCTSIMM Y VMMEIOIIMMMCS TTO3HAHU-
SIMU, CaMOCTOSITEJTbHO BBIOMpPAET AJis1 ce0sl poJ TPYyAOBOK JesITebHO-
ctu. Bo3MOXHBI JMILb OrpaHMYEHMST OOILEIPUHSITOIO XapakTepa,
CBSI3aHHBIE C JIMYHBIMU KayecTBaMU, CIIOCOOHOCTSIMU, MPUPOIHbI-
MM JapOBaHUSIMM U CTENEHBIO KBAIM(PUKALINM TpaXmaHWHA, Ipe-
TEHIYIOIIEr0 Ha 3aHSTHE TeM WIM WHBIM BUIOM JeSITEIbHOCTH.
Kakue-nmbo Bo3paxeHHUs IPYroro Cymnpyra, CBSI3aHHBIE C TaKUM
BBIOOpOM, HMKAKOIrO IIPAaBOBOIO 3HAYeHUs He uMmeroT. OcyllecTB-
JIeHHWe JIMYHOrO TpaBa cyrpyra (a 3TO M ero KOHCTUTYLIMOHHOE
MpaBo) Ha BLIOOp poda 3aHATUN M MpodecCUu B TOM WIM WMHOM
CTeeHU MOXET 3aTparmBaTh MHTEPECHl IPYroro Cyrpyra Wi ce-

! TIpuHsITa M OTKPHBITA IJIs1 IOAMUCAHMSI, paTU(MUKALIMHI 1 TIPUCOSTUHEHMSI PE30-
morueit 'enepanbHoit Accambiaen OOH Ne 34/150 or 18 meka6pst 1979 .
2C3 PD. 1997. Ne 44, Cr. 5020.

3C3 PD. 1997. Ne 48. Cr. 5527.
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MbU B 1IEJIOM, YTO MpPEANoJaraeT COBMECTHOE OOCYXIEHUE CYIpYy-
raMy JIaHHOTO HeMaJIoBaXKHOro Bompoca. OmHako TMOBIUATb HA BbI-
0op mpodeccur APYTUM CYMPYrOM BO3MOXKHO JIMINb TYTEM Jadu
coBeTOB 1 peKkoMeHnmauuii. IlpaBo ke NMPUHATUS OKOHYATEJIbHOTO
pelieHus] MPUHAIEKNUT MCKIIOUUTENIbHO KaXIOMy W3 CYNpYyroB
VHIVBUIYaTbHO.

[IpaBo Kaxkmoro, KTo 3aKOHHO HaxomuTcsi Ha Tepputopun PO,
CBOOOIHO TepeABUraTbCs, BbIOMPATh MECTO MPEObIBAHUSI U XKU-
TeNbCcTBa 3akperieHo B cT. 27 Konctutymmum P®. Bro mpaBo He
OrpaHUYMBaeTCs TOJbKO Tepputopueit P®. Cynpyrn umerorT npaBo
BBbIE3XKATh 3a IIpeAesibl TOCylapcTBa € MOCASIYIOIIMM OecIpernsiT-
CTBEHHBLIM Bo3BpallleHueM B Poccuiickyio @enepaunio’. OrpaHude-
HUe TipaB rpaxnaad P® Ha cBoOomy mepenBuKeHUs, BHIOOP MecTa
MpeObIBAHKS U XXUTEJbCTBA AOMYCKAETCs TOJbKO Ha OCHOBAaHUM 3a-
KOHa.

MectoMm xutenbcTBa cymnpyra cortacHo cr. 20 'K nmpusnaer-
Csl MECTO, 1€ CYINpPYr MOCTOSHHO WM MPEUMYIIECTBEHHO MPOXMU-
BaeT. MIM MOXeT SBIATbCS KWJOW JIOM, KBapTUpa, ClyXeOHoe
KWJIOE TIOMEIlleHUE, CIelUaIM3MpOBaHHbIE J0oMa (OOIIeXUTHE,
TOCTUHUILIA-TIPUIOT, JIOM MaHEBPEHHOTro (DOHIA, CHEUaJIbHBINA I0M
JUISI ONMMHOKUX TMpPeCTapesblX, TOM-UHTEPHAT IS UHBAIMIOB, Be-
TepaHOB M [Ip.), a TakKXXe WHOE XKUJIOe IOMEIIeHUE, B KOTOPOM
rpaXIaHWH TOCTOSIHHO WM TPEUMYILECTBEHHO MPOXMBAET B Ka-
YyecTBe COOCTBEHHMKA WM HaHMMaTen sl (TogHaHWMaTesisl) Mo J0ro-
BOpY Haiima (rmogHaiima) JIMOO Ha WHBIX OCHOBAaHMSIX, MPELyCMOT-
PEHHBIX 3aKOHOHaTeIbcTBOM PD.

ITon MecTtoM mpeObIBaHKSI TOHUMAETCSI TOCTUHUIIA, CAHATOPUI,
JIOM OTIbIXa, MAaHCUOHAT, KEMITMHI, TypMCTCKas 0a3a, OOJBHMIIA,
Jpyroe MofaoOHOe YUYpexIeHMe, a TakxKe XWJIOoe IOMEIlIeHWe, He
SIBJISIIOLLIEECS] MECTOM XMTEJIbCTBA I'paXKIlaHMHA, B KOTOPBIX OH IMPO-
KNBAET BPEMEHHO .

L Cm. cr. 2, 15 ®DepepanpHoro 3akoHa or 15 asrycra 1996 r. Ne 114-$3
«O mopsinke Boie3ga u3 Poccuiickoit Menepauuu u Bbe3ga B Poccuiickyio Pe-
nepanuio» (C3 PD. 1996. Ne 34. Cr. 4029; 1998. Ne 30. Cr. 3606; 1999. No 26.
Cr. 3175; 2003. Ne 2. Cr. 159).

2 Cwm. ctr. 2 3akoHa P® ot 25 mioHsa 1993 r. Ne 5242-1 «O mpaBe rpaxmaH Poc-
cutickoii Denmepaliii Ha CBOOOMY TEPENBIIKEHMS, BBIOOD MecTa TOCTOSTHHOTO
MpeObIBAaHUS U KUTEIbCTBA B Tipenenax Poccuiickoit Penepanun» (Bemomoct
P®. 1993. Ne 32. Cr. 1227); ct. 3 IpaBui perucTpallu M CHSITHS rpaxnaH Poc-
cuiickoii Demepallii ¢ PETUCTPAIIMOHHOTO ydyeTa MO MeCTy MpeOBbIBaHUS U TI0
MECTy XUTEJNbCTBAa B Tipenenax Poccuiickoit Pemepannu, YTBEPKIEHHBIX TMO-
cra"oBieHuneM [lpaButenbcTBa PO ot 17 wrons 1995 . Ne 713 (¢ mM3M. H JIOIL.)
(C3 PD. 1995. Ne 30. Cr. 293; 1996. Ne 18. Ct. 2144; 1997. Ne 8. Cr. 950).
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I'paxxnane P® o00s13aHbl pPErMCTPUPOBATLCI TI0 MECTY ITPeObI-
BaHUS U II0 MECTY XUTEJbCTBa B Ipeaenax PD. OmnHako perucrpa-
LML WIM OTCYTCTBUE TaKOBOM HE MOXKET CJIY>KUTh OCHOBAHMEM OI-
paHWYEHUSI WM YCJIOBUEM pealu3alliyd IIpaB M CBOOON TpaxiIaH,
npenycMoTpeHHbIX KoHctutynueir P® u denepanbHBIMU 3aKOHA-
MU, a TaKXKe¢ KOHCTUTYLMSIMM U 3aKOHaMU CyObeKTOB PD.

B pa3nuuHBIX XU3HEHHBIX CUTYaIMsSIX BO3MOXHO W3MEHEHME
KEM-TO M3 CYIIPYrOB MeCTa KUTEJIbCTBA IO MPUYMHAM OOBEKTUB-
HOTO XapakTepa (B CBSI3U C BBIIOJHEHUEM IIPOPECCUOHAIBHBIX 005~
3aHHOCTe!, U30paHKeM Ha BBIOOPHYIO JTOLKHOCTb, HEOOXOOUMOCTHIO
MIPOXOXKIEeHMST Kypca JiedeHUs1, ydeboil u T. 1.). Ilepemena mecta
KUTEIbCTBA OOHUM M3 CYIIPYTOB HE BJI€UeT 3a CO0OI 00SI3aHHOCTU
JIIPYTOro CyIpyra TakXke M3MEHUTh MeCTO XUTelbcTBa. C mpyroit
CTOPOHBI, HECOMHEHHO, UTO CeMbsI MOXeT 3((EKTUBHO BBIINOIHSITh
CBOIO COLIMAJIBLHYIO POJib M (PYHKIIMU TOJBKO IIPU COBMECTHOM IIPO-
KMBAaHUM CYIIPYIOB, CO3[AlONIEM TaKXKe HauOoJjiee ONTHUMAJIbHbIC
MPEANOChUIKA I HajieXallero BOCIIMTaHUS JeTeil.

Crnenyer oTMETUTb, YTO 3aKoHomaTeJbcTBOM P® mpemycmar-
pUBAIOTCS B PSNIE CIy4YacB CTUMYJMPYIOIIWE YCIOBUS TSI COBME-
CTHOTO TMPOXMBAaHUS CYNpyroB. Tak, Ipu mepeesae pabOTHUKA IO
MpeaBapuTeIbHOM JTOrOBOPEHHOCTH ¢ paboTodaTesieM Ha paboTy B
JIPYTyl0 MECTHOCTb paboTodaTesib 00s3aH ITPOM3BECTH KOMIICHCA-
LIMOHHBIE BBIILIATHI (pacXodbl MO Tepee3ay paboTHUKA, WIEHOB €ro
CEMbM U TPOBO3Y MMYIIECTBA, PACXOAbl IO OOYCTPOMCTBY Ha HO-
BoM Mecte XutenabetBa) (cr. 169 TK). Ilpu Bcemenmm cympyra Ha
KAYIO0 TUIOIIANb JPYrOro CyIrpyra — COOCTBEHHWKA JKWJIOTO TIO-
MEILEHUSI OH IPHUOOpeTaeT MpaBO MOJb30BAHUS KUJIBIM ITOMEIIE-
HueM (ct. 292 I'K). Cynpyr — HaHMMaTe/Ib XWIOTO TOMEIEHUS 10
JIOTOBOPY COLIMAJIbHOTO HaliMa MMeEET IpaBO BCEJIWTh B YCTaHOB-
JIEHHOM TIOpSIAKE CBOEro cympyra. BceneHHBbI cynpyr npuoOpera-
€T TIpY 5TOM paBHOE C HaHMMAaTeJIEeM IpaBO Ha XXUJIOe ITOMEICHUE
(ct. 53, 54 XK).

IIpaso cynpyeoe Ha coemecmHoe peuieHue 80NPOCOE8 HCU3HU
cembl BecbMa OOIIMPHO IO COAEPKAHWUIO M OXBAaThIBAET, IO CYILE-
CTBY, BCE€ CTOPOHBI CeMEWMHOI >KM3HU: BOIPOCHI MaTepUHCTBA, OT-
LIOBCTBA, BOCIWTAHUS, 00pa30oBaHUs JeTeii, BKIoJast 3a00Ty 00 Mx
300pOBbE, OINpeAeIcHUM MecTa y4eObl M XKUTEIbCTBA (HAIIpUMED,
rmoMelieHue pebeHKa B KaIeTCKMII KOpIyC WIM B MHOE y4eOHOe
3aBeicHUE), paclpeleiicHUue CeMeiHOro OoakeTa, IMOKYIIKH, OII-
peneleHUe BpeMEHM M MecTa OTAbIxa W T. O. BocrnuraHue aereit
SIBJISIETCSL PaBHBIM IIPAaBOM M OOSI3aHHOCTBIO POAUTENEH, KaK 3TO
3akperieHo B cT. 38 KoHcturynun P®. Bce Bompochl, cBsI3aHHBIE
C BOCIIUTAaHWEM JeTeil, KaK 3T0 ycraHOBJIeHO cT. 65 CK, moinKHbI
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peliaTbCsl POIUTENIMU 1O WX B3aMMHOMY COIJIACMIO, MCXOIs W3
WHTEPECOB JIETEM U C YYETOM MHEHUS NETEH.

JInuHOMY HEeMMYIIECTBEHHOMY MpaBy KaXAOTo M3 CYIpPYroB
(mpaBo Ha cBOOOMY BhIOOpa poda 3aHSTUI, IIpodeccuu, MeCT mpe-
ObIBAaHMSI M KUTEJIbCTBA, MPABO Ha COBMECTHOE PEIICHUE pPa3HO-
00pa3HbIX BOIPOCOB XXM3HU CEMbM) COOTBETCTBYIOT OOS3aHHOCTH
Apyroro Cymnpyra JIMYHOTO HeMmaTepuajibHOro xapakrepa. OHM 3a-
KJIIOYAIOTCSl B TOM, YTO CYNpPYr O0si3aH HE YMHUTh MPEMsITCTBUMA
JPYroMy CYIIPYTy B OCYIIECTBJICHUM WM JIMYHBIX HEUMYILECTBEH-
HbIx mpaB. K o06s3aHHOCTM cynpyroB, kpome Toro, 1. 3 cr. 31 CK
OTHECEHO CTPOMTh CBOM OTHOILIEHUSI B CEMbE Ha OCHOBE B3aMMO-
YBaXXEHUSI U B3aMMOIIOMOILM, COAEMCTBOBATH OJIArOMOIYYMIO U YK-
PEIUIEHUIO CEMbM, 3a00TUTHCS O OJarOCOCTOSIHUM U Pa3BUTUU CBO-
ux pereit. IlpaBwio m. 3 cr. 31 CK HocuT AekiapaTUBHBIN Xapak-
Tep; B HEM, MO CYTH, MEpPEeYMC/IeHbl MOpajibHble O00S3aHHOCTHU
CYNpYroB JApYT Mepel IpyroM; CieAoBaHMEe MM CO3IaeT HeoOXOmu-
MYIO Cpeny ISl HOPMaIbHOM XU3HENESITeJbHOCTU BCEX YJIEHOB Ce-
MbU KakK BHYTpU €€, TaK W 3a ee IpeaeiaMu.

3aKOH MpeaycMaTpuBaeT PaBEHCTBO IpaB U OOS3aHHOCTE
CYIIPYIOB B CeMbe, HE YCTaHABIMBasi MPEUMYIIECTB HU OIHOIO W3
HMX B pelleHNH JII000ro Borpoca. PasyMHEBIN IToaxon K MCIOJIb30Ba-
HHIO KaXXIbIM U3 CYIIPYIroB IMMPEAOCTaBJICHHBIX 3aKOHOM JIMYHBIX ITPaB
C OIHOBPEMEHHBIM MCIOJIHEHMEM OOSI3aHHOCTEM OyIeT COmeHCTBO-
BaTh YKPEIUICHUIO CEMbU M B3aMMOIIOHUMAHUIO CyrpyroB. CaHKIIMii
3a HEWCIOJHEHUE CYNpyraMu OO0sS3aHHOCTEM HEUMYILIECTBEHHOIO
xapakTtepa CK mnpsimo He mpemycMorpeHo. OgHAKO 3JI0ymoTpediie-
HHME OOHUM W3 CYIPYTroB JIMYHBIMU MpPaBaMU WIM OOSI3aHHOCTSIMU,
SIBHOE TIpeHeOpekeHne MHTepecaMy CeMbHM, a paBHO WTHOPUPOBA-
HYE€ WM BOCHPEMATCTBOBAHUE OCYILIECTBICHUIO APYTAM CYIIPYTOM
€ro JIMYHBIX IPaB MOXET ITOCIYXXUTb OCHOBAHUEM IS PACTOPKE-
HMS Opaka, a B psie clydaeB BJIe4eT IJIsI CYIpyra-IipaBOHapyIlu-
TeJIsT OTpMIATeJbHBIC TTOCIEACTBUS B MMYIISCTBEHHOU cdepe (Ha-
MpUMEpP, YMEHbBIIEHUE IO 3TOr0 CyIpyra B OOIIEM WMYIIECTBE
CymnpyroB Iipu ero pasaeie — cT. 39 CK).

K nmaHBIM HeMMyIIeCTBeHHBIM mpaBaM cympyroB CK otHocuT
npaeo évibopa amuruu npu 3aKAHEHUU U pacmopICeHUU OpaKa.
@aMWIns rpakIaHMHA BBIMOJIHSET BAXXHYIO COLUATBHYIO (DYHKIIMIO
WHIWBUIYAIU3aUMU JIMYHOCTU B OOILIECTBE M BHOCHUTCS B TACTIOPT U
HMHBIC OOKYMCHTLI, YAOCTOBCPAIOIINC J'[I/I‘IHOCTI)I.

1 Cm. 1. 9 Onmcanust 61aHKa TacnopTa TpaxnaHuHa Poccuiickoit deneparuu, yr-
BepaeHHOro ToctaHoBieHueM [IpaButennctBa PD or 8 wmroma 1997 r. Ne 828
(C3 PO. 1997. No 28. Cr. 3444).
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B cootBercTBum ¢ 11. 1 c¢1. 32 CK BBIOOp TTO CBOEMY KEJIaHUIO
MpU 3aKJII0YEeHUM Opaka (paMWIMKM OPYyroro cylpyra B KadecTBe
o0uIel (paMUIUM WIK coXpaHeHUEe T0OpayHON (haMUIUU SBISIETCS
JIMYHBIM IIpaBOM, IIpUHAIEXKAIIUM KaxXmoMy cynpyry. OHO He
MOXET OBITb OrOBOPEHO WJIM OIpaHMYEHO KaKMMHU-JIMOO YCIOBUSI-
Mu. Borpoc o coxpaHeHMM mim M3MEHEHUU CBoell (haMuauud mpu
BCTYIJIECHWM B Opak pellaeTcs KaXIbIM M3 CYIPYrOB CamMOCTOSI-
TeNbHO. BO3MOXHOCTb yyacTusl B pellleHUMU JaHHOTO BOIPOCA MHBIX
JIMLI, BKJIIOYAsl pOAMTEICH M APYrMX OJM3KUX POACTBEHHUKOB CYII-
PYroB, 3aKOHOM He TipemycMoTpeHa. PakThl MPOTUBOMPABHOTO BO3-
JIEACTBUST M JIaBJICHUs] Ha BCTYIAIOIIEro B Opak cymnpyra ¢ npume-
HEHMEM HeI03BOJICHHBIX METOOOB U CPEACTB (Yrpo3bl, MPUHYXOE-
HHME, OrpaHMYEHME B IIpaBax U T. I.) MOIYT IIPU OIPEAeICHHBIX
00CTOSITEILCTBAX M IOCJEICTBUSIX OBITh pacleHEeHbl KaK BOCIIpe-
MSITCTBOBAHUE OCYIIECTBICHUIO TPaXIaHWUHOM 3aKOHHBIX MpaB U
CBO0OOM, C TIPUBJICYEHNEM BUHOBHBIX JIUI] K YCTAHOBJIEHHON 3aKOHOM
OTBETCTBEHHOCTH.

Peanuzauust cynpyramMmu mpaBa BbIOOpa (aMIIMKU OCYILECTB-
JIieTCsl MpU 3aK/IIOUeHUU Opaka MyTeM YKa3aHWsSl B 3asiBJICHUU O
BCTYIUIEHMM B Opak m30paHHoi nMvu pammnmn. Kak mpaBuio, cym-
pyrd IpuHMMaIOT 00IIyl0 (pamMuinio. DToil aMuinein MOXeT ObITh
Kak ¢aMuIus Myxa, Tak U paMuiaus keHbl. OQHAKO KaXXKIbI U3
CYIIPYTOB BIIpaBe COXPAHUTb IIPU BCTYILUIEHUU B Opak CBOIO J0Opay-
Hyto damwimio. [Ipu rocymapcTBeHHON perMcTpaliuy 3aKIOYeHUS
Opaka OpraHoOM 3arca BHOCSITCSI COOTBETCTBYIOILIME CBEIEHMS B 3a-
MUACh aKTa O 3aKJIIOUYEeHUM Opaka U B CBUIETEIBCTBO O 3aKJIIOYEHUU
Opaka, TOATBEpXKAAMOIIME CAeJaHHBLIA CylmpyramMyd BbIOOp (amu-
Jmn — «(haMWIMs J0 3aKII0UYeHUs Opaka», «paMuiaus Iociie 3aK-
moyeHus Opaka» (cr. 29, 30 3akoHa 00 akTax IpaXkIaHCKOIO CO-
cTtosiHus). MI3MeHeHue (haMUINMK OpU TOoCydapCTBEHHON perucTpa-
LMY 3aKJTI0YEHMsI Opaka sIBJISIETCSI OCHOBAaHMEM [IJ1s1 3aMEHbI nacropTa
KaK OCHOBHOIO JOKYMEHTa, YIOCTOBEPSIOIIETO JUYHOCTh Tpakaa-
HMHA'.

Cratbg 32 CK mpemocraBisieT CylpyraM Tak:Ke ITpaBO MMe-
HOBAaTbCs JIBOMHON (haMUJIMEH, T. €. IPU 3aKJIIOUYEHUU Opaka Cymnpyr
MOXET TMPUCOENUHUTh K CBOE (haMwinm (HaMWIMIO IPYroro Cyr-
pyra, eciii MHOE He IpeAyCMOTPEHO 3aKOHaMM cyObekToB P®.
Coenunenne (paMWIMI He NOIyCKaeTcs, eclid aoOpadHas (amu-
JIUST XOTS1 Obl OMHOTO M3 CYIPYIOB yXe SIBJsieTCs OBOMHOM. PaHee B

1. Cwm. 1. 12 TlonoxeHus o macropre rpaxaannHa Poccuiickoit Denepanyn, yrep-
XIeHHOro roctaHoBineHueM IpaBurenbctBa PO ot 8 utonsa 1997 r. Ne 828 (C3 PO.
1997. Ne 28. Cr. 3444).
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Poccru BO3MOXHOCTH IIPUCBOEHUST CYNPYTry ABOMHONM (haMWIMU He
npenycMmarpuBaiack (cr. 18 KoBbC), uro cymecTBeHHO OrpaHnIm-
B&JIO 3aKOHHBIE TpaBa U MHTEPECHI CYIIPYIOB, & B HEKOTOPBIX CIIy-
yasiX CO3AaBalO CIOXHOCTU IJIS1 OTACIBbHBIX KATETOPUIA JIML, BCTY-
narmlux B Opak.

IIpaBo BbIOOpa cynpyramu paMuinyd AOIYCKAETCS TOJIbKO IpU
3akmodeHuM O6paka. Ilociae rocymapcTBeHHOH perucTpaluy 3aKiIio-
yeHMs1 Opaka TepeMeHa (aMWIMK OIHUM M3 CYNPYrOB OCYILECTB-
JIIeTCS B OOILLEM MOpPSIAKE B COOTBETCTBMU C 3aKOHOM 00 aKTax
IPaXJAHCKOIO COCTOSIHUSI. DTOT IOPSAOK PacCIpOCTpaHSIETCsS KakK
Ha ClIyyad, KOrja OAMH M3 CyHpyroB 0e3 pacTOpXeHMs1 Opaka pe-
M TIEPEeMEHUTh M30paHHYIO MPU 3aKIIOUYCHUM Opaka (haMuIdio
JIpyroro cympyra (B KadecTBe oOIIeH (haMWIMKM) Ha OOOpavyHYIO
daMuuio, TaKk U Ha clydayd M3MEHEHMSI COXPAaHEHHOM MpU 3aKJIIO-
yeHUM Opaka moOpavyHoil pamMuianyu Ha (aMWIMIO OPYroro Cympyra.
Cormnacno 11. 2 cr. 32 CK nepemeHa ¢aMUJINy OOHAM W3 CYIIPYTOB B
repuon Opaka He BJeUeT 3a CO0Oil aBTOMAaTMYECKYI0 mepemMeHy (da-
MWIMK APYTOoro Cympyra, TaKk KakK IIpaBO Ha MepeMeHy daMuiuu
(MMEHU, OTYECTBA) SIBJISICTCS JIMYHBIM IIPABOM CYIPYra U MOIKET
OBITH OCYILECTBIICHO TOJIBKO IO ero kejaaHnuio (cr. 58 3akoHa 00
aKTax rpaxaaHcKoro coctosiHus). ITpuuMHbI MPUHSTUS CYIIPYTOM
pelleHust 0 IepeMeHe (GaMWwIMK yXe Iocie 3akKIodyeHUs Opaka
MOTYT OBbIThb Pa3JMYHBI: HEOJIArO3BYYHOCTb WIM TPYAHOCTH MPOU3-
HOleHUS (aMUIUM, KeJaHUe CyNpyra HOCUTb OOILIyI0 C APYIUM
cynpyroM ¢aMuidi0 WIM BEepHYTh CBOIO J00payHyio ¢aMuiuio,
KeJlaHWe HOCUTh (PaMUIvI0 oTyMMa (MayexXu), BOCIIMTABLIETO €ro,
KeJlaHWe HOCUTb (DaMUJIMIO M UMsI, COOTBETCTBYIOIIME HALMOHAJIb-
HOCTH, U Jp.

B cootBerctBuu ¢ 1. 2 c1. 58 3akoHa 00 aKTax IpaxkIaHCKOIO
COCTOSIHUSI TiepeMeHa (haMujIvii, UMEH, OTYeCTB (Hmajee — Iiepe-
MEHa MMEHM) TPOM3BOAMTCS OPraHOM 3arca I0 MECTy XKMTEJIbCTBa
WM TI0 MECTY TOCYIAapCTBEHHON pEruCTpaliuy pOXKICHUST 3asiBUTE-
. K miceMeHHOMY 3asIBJICHUMIO CYIIpyra O IlepeMeHe UMEHH J0JI-
XKHbI OBITh MPUJIOXEHBI: CBUAETEILCTBO O POXICHUU 3asiBUTEIS;
CBHUIETEIBCTBO O 3aKJIIOUEHUM Opaka; CBUIETEILCTBO O pOXIe-
HUU JeTeit (€C/M Y 3asiBUTEISI IMEIOTCSI HeCOBEPIIIEHHOJIETHIE IETH).
B camom 3agBiieHUU O NEPEMEHE MMCHU YKa3bIBAlOTCA: IMPUYUHDBI
nepeMeHbl MMeHM; (aMUIIMSI, UMSI, OTYECTBO, JaTa U MECTO POXK-
JeHUsI, TPaxIaHCTBO, HALIMOHAJbHOCTb (MO xesaHuI), MECTO
KUTENIbCTBA, CEMEWHOEe IIOJOXEHUE 3asiBUTENS; (paMuius, uMmsl,
OTYECTBO KaXXIOIO0 M3 HECOBEPLICHHOJCTHUX HIeTeil 3asBUTEIIS;
PEKBU3UTHI 3aIlCeil aKTOB I'PaXkKIAHCKOTO COCTOSIHUSI, COCTaBJICH-
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HBIX paHee B OTHOIICHUHU 3asBUTENSI M KaXIOro M3 €ro HeCOBep-
LIEHHOJICTHUX AeTell; haMuins, COOCTBEHHO MMS M (WIM) OTYe-
CTBO, M30paHHBIE JIMIIOM, KEJaIIUM TepeMeHUTh ums (cT. 59
3akoHa 00 aKTax rpaIaHCKOTO COCTOSIHUS)'.

OpraH 3arca paccMaTpuBaeT 3asBJI€HHE O NepeMeHe UMEHU B
MECSIUHBIM CPOK CO JHS MOJAYM 3asiBJICHMSI, HO MPU HAJIMYUM YBa-
KUTENbHBIX MPUYMH (HEMOJIydYeHUe KOMNUiA 3alKcell aKTOB Ipax-
JTAHCKOTO COCTOSIHUSI, B KOTOpPbIE HEOOXONMMO BHECTU W3MEHEHMS,
HEOOXOIUMOCTb BOCCTAHOBUTb 3alUCh akTa IpaXkIaHCKOIO COCTOSI-
HUS U Ap.) CPOK PaCCMOTPEHUs 3asIBJICHUSI MOXET ObITb yBEJIMYEH
PYKOBOIMTEJIEM OpraHa 3arca He Oojiee yeM Ha aBa Mecsaua. OpraH
3arca TIpYM YIOBJETBOPEHWM XOAaTalicTBa 3asiBUTENSI O TepeMeHe
MMEHM He BITpaBe TpeOOBaThb, YTOOBI OH IMPUHSI UMsI, M30paHHOE
3arcoM. O IIPUHSITOM OpPraHOM 3arca pelleHMr COOOIaeTcs 3asiBU-
temo. Ilpu orkase B mepeMeHe MMEHM 3asiBUTENIO BO3BpallalOTCs
MOJyYEeHHbIE OT HEro TOKYMEHThI. PyKoBoauTeNb OpraHa 3arca o0si-
3aH COOOIIUTh NMPUUYMHY OTKa3a B MUCbMEHHOI ¢dopme. B cooTseT-
cTBUM cO cT. 60 3aKoHA 00 aKTaxX rpaskIaHCKOTO COCTOSIHUSI O TOCY-
JApCTBEHHOM perucTpaluy MepeMeHbl MMEHU OpraH 3arca cooOlla-
€T B OpraH BHYTPEHHMX e TI0 MECTY KWTEJIbCTBA 3asBUTEIS B
CEMUIHEBHBIA CPOK CO JHS T'OCYJapCTBEHHOI perucrpaiuy Iepe-
MEHbI UMEHH.

OTKa3 B TOCyIapCTBEHHOI perucTpalyy epeMeHbl UIMEHU MO-
XET ObIThb 00KaJOBaH 3aMHTEPECOBAHHBIM JIUIIOM B OpraH MCIOJ-
HUTEJILHON BiacTu cyobekra P@, B KOMIETEHLIMIO KOTOPOTO BXO-
JAT OpraHu3alysl AEeSTeJbHOCTM II0 TOCYAAapPCTBEHHON perucrpa-
LIMM aKTOB IPAKIAHCKOIO COCTOSIHMS, WK B cyA (1. 3 cT. 11 3akoHa
00 aKTax rpaXIaHCKOIO COCTOSTHUS).

B cBs13u ¢ perucTpaiyeit opraHoM 3arca rnepeMeHbl UMEHU BHO-
cITCS HeoOXOmMMble M3MEHEHMSI B 3alMCU aKTOB TPaXkIaHCKOTO
COCTOSIHUSI, paHEe COCTaBJICHHBIE B OTHOILIEHWM JIUIIA, EPEeMEHUB-
mero umsl (B TOM YMCJI€ B 3alMCh aKTa O 3aK/IIO4YeHUM Opaka), U
OpraH 3arca BbIJA€T HOBbIE CBUJETEJIbCTBA O TOCYIApPCTBEHHOM
perucTpaluy akTOB IpaXkJaHCKOTO COCTOSIHUSI, a TaKXXe CBMIE-
TEJILCTBO O MepeMeHe MMeHM (cT. 63 3akoHa 00 akTax IpaxkaaH-
CKOIO COCTOSTHMA).

Ilpu pacropxeHnu Opaka KaxKIblii U3 CYNpYroB BMpaBe TaK-
K€ CaMOCTOSITEIbHO M HE3aBUMCHMO PEIIUTb BOIMPOC O cBoeil ¢ha-

! Cm.: @opma GiiaHKa 3asaBjieHUs 0 epeMeHe umenu (dpopma Ne 15). YrBepxk-
neHa mocraHoBieHueMm [IpaButenbctBa P® or 31 okrsops 1998 r. Ne 1274
(C3 PD. 1998. Ne 45. Cr. 5522).
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muiin. CornacHo m. 3 cr. 32 CK npu pacTopXeHuu Opaka Cymnpyru
BIpaBe COXPaHUTh OOIIYI0 (HaMWINWIO WIA BOCCTAHOBUTb CBOM IO-
Opaunble amwiuK. BaxHo, 4yTto cormtacusi cynpyra, GpaMuwins Ko-
TOPOTO COXPAHSAETCSl IPYroMy CYNpyry, IJis 3TOro He Tpebyercs.
JInuHoe mpaBo cyrnpyra Ha coxpaHeHue oOuIed ¢aMuaIuu Mocie
pacTopkeHMs Opaka He MOXET ObIThb OCIOPEHO Jaxke B CyaeOHOM
nopsake. Cynpyr, kejlamolnii, 4ToObl eMy Obllla IIpMCBOEHa J00-
pauHasi amMuiivsl, AOJKEH 3asiBUTh 00 3TOM B OpraHe 3arca Ipu
rOCY/IapCTBEHHON perucTpaluyu pacTopXKeHus Opaka Tiepen Bblaa-
Yyell CBUIAETENIbCTBA O pacTopskenmu. Opaka. IIpu sTomM moOpayHoOI
cuutaeTcsl damMuiaus, KOTOPYIO CYNpYyr HOCWI 1O BCTYIUIEHUSI B
JaHHbINM Opak (Kak (paMuavs, MoJydyeHHas UM IIpU POXKIEHUM, TaK
U damMuang 1o npeapiayiiemMy o6paky). O NMprUCBOEHUU CYIPYTy 100-
payHOil (hamMWIMKM OpraH 3arca MpPOW3BOAMT COOTBETCTBYIOIIYIO OT-
METKY B 3allMCU aKTa O pacTopxeHuu Opaka. B ciydae, eciu cyn-
pyr ocTaBUJI ceOe IpU pacTOpKEeHUM Opaka (haMUINIO, M30paHHYIO
UM TIpY 3aKJII0YeHUU Opaka, TO MU3MEHEHME ero haMWJIuu Ha J00-
payHyl0 MTPOM3BOAMUTCS B OpraHe 3arca yxke Ha OOLIMX OCHOBaHMSIX
MO OTAEJbHOMY 3asiBieHMIO (CT. 58 3akoHa 00 aKTax IpakJaaHCKO-
IO COCTOAHMA).

DTU TpaBWIa ACMCTBYIOT HE3aBUCUMO OT TTOPSIIKA pacTOpKe-
HUs Opaka: B opraHe 3arca Wiv B cyle. B pemieHun cyga o0 yooB-
JIETBOPEHUM MCKa O pacTOpXKeHUM Opaka (haMuIMM CyNpyroB 3a-
MUCBHIBAIOTCSI B COOTBETCTBUM CO CBMIETEILCTBOM O 3aKIIOYEHUU
Opaka, a rmpaBo BbiOOpa (paMWJIMK peaIu3yeTcsl CyrpyraMu B opraHe
3arca NpM TOJyYeHUM CBUIETENILCTBA O PACTOpPXKEHUM Opaka.

K nuyHBIM HEMMYIIECTBEHHBIM MpaBaM CYIPYIOB CIEAYeT OT-
HecTu Takxke He ynomsHytoe B mI. VI CK mpaBo Kaxkmoro cympyra
JaBaTh COIVIACKE Ha YCHIHOBJICHWE peOeHKA APYTUM CYIIPYIOM, €CiIu
pebeHOK He ycbiHOBseTcss oboumu cynpyramu (. 1 cr. 133 CK).
JIndHBIM SBASIETCS MpaBO CyIpyra Ha pacTopXeHue Opaka (Im. 2
ct. 16 CK). Ux comepxaHue OymeT pacKpbITO B MOCIEAYIOIIUX Ia-
Bax ydyeOHMKa.

[IpyHIMIT paBeHCTBA CYNpYyroB B CeMbe, Mpearoaaralonuii
HaJeJdeHUe UX JIMYHBIMU IIpaBaMU M OOS3aHHOCTSIMU, XapaKTepeH
He TOJbKO Ul Haileil ctpaHbl. OCHOBHBIE MEXIyHAapOAHO-IIPaBO-
BbIe IOKYMEHTBI B 00JacTu mpaB uejoBeka (BceobOmiast neximapanms
npaB yesnoBeka oT 10 nexabps 1948 r. u MexmyHapoaHbI MakT O
IpaXkIaHCKUX U TMOJUTUYECKUX ITpaBax oT 16 mekabpst 1966 I.) KOH-
CTaTUPYIOT, YTO rocygapcTea JOJDKHBI MPUHUMATh MEPHI IJIs 00ec-
MeYeHUs paBeHCTBA MpaB M O0SI3aHHOCTEH CYIPYroB B OTHOILICHUU
BCTYILJIEHUSI B OpaK, BO BpeMsi COCTOSIHUSI B Opake W IpU ero pac-
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TopkeHuU. [1oaTOMy paBeHCTBO IpaB CYIIPYTOB B CEMbE 3aKperlie-
HO He TOJIbKO B POCCHIICKOM CEMEMHOM IIpaBe, HO M B 3aKOHOJIa-
TEJIbCTBE OOJIBIIIMHCTBA 3apyOeXXHBIX CTpaH, B TOM YHWCJIE M B MX
KOHCTUTYLIMAX. Ecan KOHCTUTYLMSIMM HEKOTOPBIX rocynapcTs (BeH-
rpuu, IlIBeruu, TypkMeHUCTaHa 1 JIp.) YCTAHOBJIEHO TOJLKO MPWH-
LMIMHUAIBHOE PABEHCTBO IPAB MYXUYMHBI M KEHIIMHBI B LIEJIOM', TO
B KOHCTUTYLMSIX Apyrux ctpaH (Mtamuu, Anonum, Ilopryranum u
ap.) Ooyee MpeIMETHO Pealu3yIOTCsS HOPMbI MEXIYyHApOMHO-IIpa-
BOBBIX JIOKYMEHTOB O PaBEHCTBE MpaB U 00SI3aHHOCTEU CYyNpyroB B
cempe. Hanmpumep, B KoHcTutyumm MTaaum mpemycMOTPEHO MO-
palibHOE UM IOPUIMYECKOE PAaBEHCTBO CYNPYroB B Ipeiesax, ycTa-
HOBJICHHBIX 3aKOHOM ISl O0ecIieueHusT eMMHCTBA ceMbr. KoHcTuTy-
umeir AmoHum (cr. 24) ycTaHOBJEHO, YTO OpaK CYILIECTBYeT MNpu
YCJIOBUM B3aMMHOIO COTPYAHWYECTBA, B OCHOBY KOTOPOIO IIOJIO-
KEHO pPaBEHCTBO TIpaB MyXka M XeHbl. B coorBercTBUM cO CT. 36
Konctutyuym Ilopryranum paBHbIe IIpaBa M OOSI3aHHOCTU CYMpPY-
TOB B Opake BKJIIOYAIOT I'paxkIaHCKYI U TOJITIYECKYIO TPABOCTIO-
COOHOCTb, CONEpPXKAHUE M BOCIUTAHUE JAETEil.

Konctutyiusimu psina rocynapcts BoctouHoit Esporibl u ban-
tan (bonrapum, Jlutosckoit Pecrryomukm, Ilomasckoit PecryGmmku,
Pymbinuu, Pecniyonuku CroBeHnu, DCTOHCKOR PecryOnukm) Tak-
K€ YCTaHOBJIEHO PaBEHCTBO IpaB 1 00SI3aHHOCTE CYNpYyroB B Opake
U ceMbe’. AHAJIOTMYHBIE HOPMBI CYIIECTBYIOT U B KOHCTHTYLIMOH-
HOM 3akoHojaTenbcTBe cTpaH — ydactHui CHI. Tak, B HOBBIX
KOHCTUTYLIMSIX AzepOaiimkaHckoi Pecryonuku, Pecnyonmvku be-
napych, I'py3un, Pecnydnvku MonpoBa, Pecnyonuku Tamkukuc-
TaH, TypMeHucrana, PecnyOnaukm ¥Y30ekucraH v YKpauHbl 3a-

1 Cwm., Hamp., § 66 Koncturyumn Berrepckoit Pecriy6nuku (KoHCTUTYIME TOCy-
napctB llentpansHoit 1 Bocrounoit Espombr / OtB. pen. H. Bapaamosa. M.,
1997. C. 127); cr. 33 Koucturyuuu [lonmbckoit Pecnyonuku (Tam xe. C. 204);
ct. 18 Koncturyuimm Typkmenucrana or 18 mast 1992 r. (HoBble KOHCTUTYIIMU
ctpan CHI u ctpan Bantuu. Bem. 2 / Tlox pen. H. A. Muxanesoii. M., 1997.
C. 428); § 2 Koncrutymuu IIBenmu (Konctutyumm rocymapcts EBpomeiickoro
Coroza / on pen. JI. A. Oxynsrosa. M., 1997. C. 701).

2 Cwm. cr. 30 Koncruryimu Uraneaackoit Pecniyonuku (KoHcTuTynmm 3apyoex-
HbIX TocymapctB. M., 1997. C. 249); cr. 24 Koncruryumm Amnonuu (Tam xe.
C. 445); cr. 36 Koncruryuuu ITopryransckoit Pecriyonuku (KoHCTUTYLIMEM TOCY-
napctB EBpomneiickoro Coroza. C. 530).

3 Cm. cr. 46 Koncruryuuu Pecnyonuku Bonrapuu (KoHcTuTylmu rocyaapcts
HenrpansHoit 1 Bocrounoit Epombl. C. 66); cr. 38 Koncrutyiuu JIuToBCKOi
Pecniyonuku (Tam xe. C. 156); cr. 33 Kouctutyuuu IMonbckoit Pecry6onuku (Tam
xe. C. 204); cr. 44 Koncruryuuu Pympinuu (Tam xe. C. 277); er. 53 KoHctuty-
umuun Pecnyonuku Cnoenuu (Tam sxe. C. 374); cr. 27 KoHcTUTyLIMM DCTOHCKOM
Pecnyonuku (Tam xe. C. 537).
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KpPEIUIEHO pPaBEHCTBO TNpPaB CYNpPYroB B CEMEHHBIX OTHOIUIEHUSX .
B cr. 32 Koncrturyiuu Pecnybinku ApMeHUU OCO00 MOMYEPKHY-
TO, YTO XEHIIWHBbI U MYXYWHBI OOJIAIAIOT PaBHBIMU IIpaBamMy MpU
BCTYTUIEHUU B Gpak, B XOJe CYINpPY>KECKOi >KM3HU U TpU pas3Boje’.

§ 2. UmymecTBeHHbI€ OTHOIIEHUS
MEKYy CynpyramMu

C rocymapCTBEHHOI permcrTpaimreil 3akjIlouyeHUs Opaka 3aKOH
CBA3BIBACT BOZHUKHOBCHHE MCEXKAY CYIIpyraMm HE€ TOJIbBKO JIMYHBbIX,
HO U MMYIIECTBEHHBIX OTHOIICHUII. MMylllecTBEeHHbIE OTHOIICHMS
MEXAy CyIIpyramMu B OTJIMYME OT JIMYHBIX ITPAaKTUYSCKU BCE U JO-
CTaToOYHO moapobHO periaaMeHTHUPYIOTCS CK, 9T0 00YyCIOBICHO HX
CYIIHOCTbBIO U HCO6XO,B,I/IMOCTI)IO BHECTU B HUX OIIPCACJICHHOCTb KaK
B MHTEpecax caMHX CYIIPYroB, TaK W TPETbUX JUL (KPEOUTOPHI,
HACJIeMHUKU M 1p.). JINIIb HeKOTOopasi 4acTh UMYIIECTBEHHBIX OTHO-
IIIEHUW CYNPYTrOB HE TIOJIBEPXKEHa ITPABOBOMY BO3JICHCTBUIO KakK
HETIOCPEACTBEHHO CBSI3aHHBIE C OBITOM CeMbU (HAIIpUMeEp, pacipe-
JleJIeHUue OOMAIIHUX OOS3aHHOCTE! MO MPUTOTOBJEHWIO MUILM, 3a-
KyNKe TIPOAYKTOB U T. /I.) U HE MpPUEMJIIOIIUE IIPUHYIMUTEJIHHOTO
OCYIIECTBIICHMSI.

MMmyiiecTBeHHbIE OTHOLICHMSI MEXAY CYNpyraMu, yperyJiv-
poBaHHBIE HOpMaMM CEMEWHOTOo mnpaBa (MMYIIECTBEHHBIC ITPaBOOT-
HOIIIEHUSI), MOTYT OBbITh MOJpa3laejieHbl Ha ABE TPYMIbI:

a) OTHOIIEHMS MO ITOBOLY CYIIPYXECKOW COOCTBEeHHOCTH (T. €.
MMYIIECTBa, HAXXMTOrO CyINpyramMmm BO BpeMs Opaka);

0) OTHONICHMS IO IIOBOAY B3aMMHOI'O MaTepUaIbHOIO COIEp-
XaHus (aTMMEHTHBIE 00sI3aTelbCTBA).

Hopmer CK, perynmpylomue MMYIIECTBEHHBIE OTHOIICHMUS
MEXIY CyINpyramu, MpeTepriean CYIIECTBEHHbIE MU3MEHEHUS MO
cpaBHeHu1o ¢ KoBC. B ominune oT paHee AEMCTBOBABIIErO 3aKO-
HomatesbcTBa CK gaeT mpaBo cynmpyraM camMuM OIIpedeisiThb CO-
JIepXaHWEe CBOMX MMYIIECTBEHHBIX OTHOLICHUI ITyTEM 3aKJIIOYCHUS

1 Cm. c1. 40 Konctutynmu Asep6aiimkaHckoil Pecrmyonuku (HoBble KoHCTH-
tyuuu ctpad CHI u ctpan bantuu. Bem. 2. C. 63); cr. 32 Koncturyuuu Pecrny6-
muku benapych (Tam xe. C. 140); cr. 36 Koncturyuuu I'pysuu (Tam xe. C. 184);
Koncrurymmsa Pecnyonuku Monmosa (Tam xe. C. 320); cr. 33 KoHcruryuuu
Pecnyomiku Tamkukuctan (Tam xe. C. 406); cr. 25 KoHctuTyuu Pecry6mmku
Typxkmenucran (Tam xe. C. 429); cr. 63 Koncruryuuu Pecriydnuku Y36ekuctan
(Tam xe. C. 460); cr. 51 Konctutyuuu Ykpaunsl (Tam xe. C. 522).

2Cwm.; Koncrurynust Pecriyonuku Apmennu (Hosble koHcTuTynmu crpad CHI u
ctpan bantuu. Bem. 2. C. 110).
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OpayHOro AOroBopa (IOrOBOPHBINM PEXXUM MMYIIIECTBA CYIIPYTOB) WJIN
corylalieHusT 00 yruiate aJlMMEHTOB Ha cynpyra. [lpu orcyrcTBumn
OpayHOro JOroBOpa WMJIM COTJIALIEHUSI 00 yrjiaTe aJuMEHTOB WU B
cllydyae WX pacTOPXXEHWS WIA MPU3HAHUSI HEACUCTBUTEIBHBIMU B
YCTAaHOBJICHHOM MOPSJIKE K MMYIIECTBEHHBIM OTHOIIEHUSIM CYIIPY-
roB OymyT MPUMEHSITbCS AUCHO3UTUBHBIE HOpMbl CK O 3aKOHHOM
pexnme nmyiecTBa cyrnpyroB (cr. 33—39 CK) mim cooTBETCTBEH-
HO HOPMbI 00 aIUMEHTHBIX 00si3aTesbCcTBax cyrnpyros (ct. 89, 91,
92 CK).

B nanHOl raBe ydyeOHMKa paccMaTpUBAIOTCS TOJBKO OTHO-
LIEHWsI MEXIy CyINpyraMu Mo MOBOJY MX MMYyIlecTBa. 3aKOH Tpe-
NyCMaTpPUBaeT ABAa BUIA PeiCUMA UMYULECMEa CYNpy2o8:

a) 3aKOHHBIM PEeXMM MMYIIECTBA CYIPYroB, KOTOPBI O3HaYa-
€T, 4TO BJIaJicHUE, TMOJb30BAHUE U PACTOPSIKEHUE WMYIIECTBOM,
HaXWUTBIM CYNpyramMu BO BpeMms Opaka, a TakxKe ero pasaea ocy-
mecTBasoTcsa no npaswiaMm 1. 7 CK (cr. 33—39);

0) MOTOBOPHBIN PEXUM MMYIIECTBA CYNpPYTroB, KOTOPHIM O3HA-
4aeT, YTO UMYIIECTBEHHBIE MpaBa W OOSI3aHHOCTU CYIIPYTOB B Me-
pvon Opaka m (MJIM) Ha CIIydail €ro pacTOPXKEHUS OIIPeHeISTIOTCS
comtameHueM cyrnpyroB (m1. 8 CK — cr. 40—44), B KOTOPOM OHU
BITpaBe OTCTYMUTh OT 3aKOHHOIO peXHWMa MMYIIEeCTBAa CYIPYIOB.

IMonoxenus wi. 7 u 8§ CK o Bugax pexxnuMa MMyIIeCcTBa CyIIpy-
TOB COOTBETCTBYIOT cozmepskanuio 1m. 1 cr. 256 'K, KoTOophIif OTHO-
CUT MMYIIECTBO, HAXUTOE CYNMpyramMmu BO BpeMs Opaka, K UX CO-
BMECTHOI COOCTBEHHOCTH, €CJIM JOTOBOPOM MEXKIY HMMM HE ycCTa-
HOBJICH WHOI pPEXWM 3TOr0 MMYIIECTBA.

§ 3. 3akOoHHBIA peXXUM UMYIIECTBA CYNPYTroB

3.1. CoBmMecTHAsAA COOCTBEHHOCTDh CYNPYIOB KAK 3aKOHHbIA pe-
XKUM uX umyiiecTBa. [ToHsITMEe 3aKOHHOTO pexXuma UMYIIECTBa CyI-
pyroB maetcs B 11. 1 ct. 33 CK.

SAKOHHBII PeNCUM UMYULECMBA CYNPY208 — 3IMO PENCUM UX
coemecmuoll coocmeennocmu. OH HEUCTBYET, €Cld OpayHbIM JIOTO-
BOpPOM He MpPeayCMOTPEHO WHOE.

CoemecmHoil cobcmeeHHOCMbIO Cynpyeoé corjacHo 1. 1 cr. 34
CK gBnsieTcss MMYIIECTBO, HaXKWTOE CyIpyramMmu BO BpeMsl Opaka,
3aKJIIOYEHHOTO B YCTAHOBJIEHHOM 3aKOHOM TMopsiake. BaxkHo, 4To
COBMECTHasi COOCTBEHHOCTB ‘CYIIPYTOB — 3TO COOCTBEHHOCTb 0e3/10-
neBas. Jloom cyrpyroB B COBMECTHOI COOCTBEHHOCTHM (OOIIEM UMY-
IIIECTBE CYNpPYroB) OMPENEJISIIOTCSI TOJbKO MpU €€ pasaese, KOTo-

7 CemeiiHoe mpaBo Poccum



186 I'naBa 4. IlpaBa 1 005I3aHHOCTH CYNPYTroB

pBIii BJedeT 3a coOOi MpeKpalleHUE COBMECTHON COOCTBEHHOCTH.
Kaxnplii U3 cynpyroB MMeeT paBHO€ (OJMHAKOBOE C JPYTMM CyM-
pyromM) mpaBoO Ha BjaJieHUE, MOJIb30BaHUE U PACIIOPSIXKEHUE CO-
BMECTHOI COOCTBEHHOCTBIO B MoOpsake, ompenesiemoM cT. 35 CK.
IIpaBo Ha oOIlee MMYIIECTBO MPUHAIICKUT OOOMM CylpyraM He-
3aBUCUMO OT TOTO, KEM M3 HUX U Ha UMSI KOIO0 U3 HUX MpUOOpeTe-
HO MMYIIIECTBO (BHECEHBbI JEHEXHbIe CpPEeACTBa), BblIAH IMpaBOyC-
TaHaBJIWBAIOIIMKI TOKYMeHT. JIro0oil M3 CympyroB B cliyyae cropa
He 00s13aH OOKa3bIBaTh (PAKT OOIIHOCTU HMMYIIECTBAa, €CJIIU OHO
HaXXWTO BO BpeMs Opaka, TaK KaK B cuiIy 3akoHa (m. 1 cr. 34
CK) cymecTByeT mpe3yMnOnus (IIPeaIloIOKECHME), 4TO yKa3aH-
HOE HMYILECTBO SIBJSIETCS COBMECTHON COOCTBEHHOCTBIO CYMNpYy-
roB. [IpaBo Ha 0O0lllee MMYIIECTBO MPUHAMAIECKUT TaKXKe CYIIpPYyTy,
KOTOpBIA B TEepUoJ Opaka OCYIIECTBJISIJI BEIEHHE JIOMAIIIHETO XO-
341CTBa, yXOI 3a NETbMU WIU IO OPYIUM YBaXKUTEJIbHBIM IIPUYU-
HaM (0oJie3Hb, yyeba M T. 1) HE MMEJI CaMOCTOSITEJIbHOIO J0XOIa
(. 3 ct. 34 CK). Dta HOpMa HarpaBJjieHa IJIJaBHbIM 0Opa3oM Ha 3a-
LIIMTY 3aKOHHBIX MpaB HepaOoTalolIMX XEHIIMH. B pe3ynbrare nx
JOMAaIIHUN Tpyd, ucxons u3 3akpermieHHoro cr. 31 CK mpuHnmna
paBeHCTBa CyINPYroB B CeMbe, MPUPABHUBAETCS K Tpyly paboTa-
IOIIIETO MY>Ka.

Takum obpa3oM, TMpaBO CYINPYroB Ha oOOlllee MMYIIECTBO SIB-
JIsieTCsl paBHBIM HE3aBHMCHMMO OT pa3Mepa BKIada KaxKIoro U3 HUX
B €ro rnpuoOpeTeHue.

B CK mnepeuuciieHbl BO3MOXHBbIE OOBEKTbI COBMECTHOU COO-
CTBEHHOCTU CYMNPYTrOB U OCHOBHBIE MUCTOYHUKU €€ BO3ZHUKHOBEHMUS.

K obwemy umywecmay cynpyeog corsiacHo 1. 2 crt. 34 CK ort-
HOCSITCS:

a) JOXOIbl CYIIPYroB OT TPYIOBOU AESTEIbHOCTU, MPEANPUHU-
MaTeJIbCKO JIESITCJIbHOCTU U PE3yJIbTaTOB MHTEICKTYyaJlbHOU e~
SATEJIbHOCTH;

0) nmosydyeHHble UMW TMEHCUU, TIOCOOUSI U MHbIE IEHEeXXHbIE Bbl-
njaaThl, HE MMEIIMEe CMelUaIbHOrO HeJaeBOro HasHauyeHUs (CyM-
Mbl MaTepuajlbHOM IIOMOIIM, CyMMBbl, BbIILIa4YE€HHbIE B BO3MeEIIle-
HUe yuiepda B CBSI3U C YTPaTOW TPYHAOCIOCOOHOCTU BCJIEICTBUE
YBeUbsl JIMOO MHOTO MOBPEXIACHUS 3JI0POBbSI, U JIPYrue SIBIISIIOTCS
JIMYHOUW COOCTBEHHOCTBIO CYIIPYra);

B) MPUOOPETEHHBbIE 3a CUET OOIIUX JOXOIOB CYIIPYTrOB ABMKU-
Mbl€ U HEJBUXUMbIE BelllM (KUJIble U HEXMUJIbIE CTPOCHUS U TOMe-
1IeHUsI, 3eMeJibHble YYacTKM, aBTOTPAHCHOPTHbIE CPEeACcTBa, Me-
0Oenb, ObITOBAsI TeXHUKA U T. I1.);
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I') MPUOOPETEHHBIEC 32 CUET OOIIMX JOXOJOB CYINPYIOB LIEHHbIE
Oymaru, mnau, BKJIaabl, JIOJIM B KalluMTalle, BHECEHHbIE B KpEaUT-
HblEe YYPEXJEeHUS U MHble KOMMepuyecKue OpraHu3alluu;

1) mo0oe Ipyroe HaXXuToe cynpyramMu B Ilepuoj Opaka UMY-
1LIECTBO.

ITpuBenennbiii B CK mnepedyeHb 0OlLEro MMYyIIECTBa CYIpPYyroB
HE HOCUT McUeprbiBallllero xapakrepa. OgHako OH JaeT Ipen-
CTaBJ€HUE O NMPUMEPHOM COCTaBE OOIIEr0 MMYIIECTBA CYIPYroB
M MOXET B OTOM IJIaHE MOMOYb B pa3pelleHUU BO3HUKILIETO MEX-
Jly cCyIlpyramu cropa Io JaHHOMY Borpocy. B coBMmecTHoli co0-
CTBEHHOCTHM CYTpYyroB, Kak cieayeT u3 'K, MoXeT HaxogUTbCS
JII000e HaXUTO€ MMHU B Mepuoj O6paka IBUXUMOE U HEIBUXKUMOE
UMYIIIECTBO, HE U3BITOE U3 TpaxkJaHCKOro obopora, KOJUUECTBO
U CTOMMOCTb KOTOPOTO HE OTpaHUYMBAIOTCS, 3a OTIEJIbHBIMU MC-
KJIIOYCHUSIMM, TIPEAyCMOTPEHHBIMU 3akKoHOM (cT. 128, 129, m. 1, 2
cr. 213 T'K). /gt oTHECEHMS TOTO WJIM MHOTO MMYIIECTBa K OOIICH
COBMECTHOM COOCTBEHHOCTU CYMNPYTroB MMEIOT 3HAuYeHUE CJIeaylo-
e OOCTOSITEbCTBA:

a) MMYILIECTBO MPUOOPETAIOCH CYIIpyraMyu BO BpeMsi Opaka 3a
CUeT OOIIMX CPEICTB CYIPYTOB;

0) UMYLIECTBO MOCTYMNWUJIO B COOCTBEHHOCTb OOOMX CYMNpYroB B
nepuon Opaka (Mo 0e3BO3ME3AHBIM CAEIKaM).

TepMUH «UMYIIECTBO», MPUMEHSIEMbI B CT. 34 U Apyrux cra-
Thsix mI. 7 CK, MHOrozHaueH, Tak Kak OXBaTbIBaeT HE TOJILKO BEIlHU,
HO M WMYIIIECTBEHHbIEC TpaBa, a TakKXe 00s3aTeIbCTBa CYMpPYTOB,
BO3HUKIIIWE B pe3yJibTaTe paclopsi>KeHUs O0lIei COOCTBEHHOCTHIO.
B aTOi1 CBSI3M HEOOXONMMO OTMETUTb, YTO B HAydyHOW JiUTepaType
BbICKA3bIBAIOTCSI PA3JIMUHbIE TOUKU 3PEHUST HA BO3MOXHOCTb BKJIIO-
YEeHUSI B COCTaB OOIIEro MMYIIECTBA CYIIPYrOB O0SI3aT€IbCTB UMY-
1IECTBEHHOTO xapakTtepa (goyiroB). OnHW aBTOPbI MOJaraloT, 4yTo B
cocTaBe OOILEro MMYIIECTBA CYINPYroB MOTryT ObITb KakK MpaBa Tpe-
0oBaHUs (HampuMep, MpaBO Ha IMOJyYeHUE NUBUICHIIOB, CTPaxo-
BOIO BO3MEILEHUSI U ApP.), TaK M OOS3aHHOCTU IO HCHOJHEHUIO,
Jnojri (00s13aHHOCTh BEPHYTh JEHbIM MO JOTOBOPY 3aiiMa, eciu
JIOTOBOP 3aKJIoYaJIcA B MHTEpecax CEMbHU; OIUIATUTh MO JOTOBOPY
MoIpAJa HAa PEMOHT KBapTUphLI paboty u T. 1.)'. JIpyrue aBTOpLI
OTPUIIATEJIbBHO OTHOCSITCSI K TaKOMYy IIOIXOMdy, IoJjiarasi, 4ro OO0si-
3aTeJibCTBa (JOJTM) HE MOIYT BXOJIMUTb B COBMECTHYIO COOCTBEH-
HOCTh CYIPYTOB, 3aKOH BKJII0YaeT B He€ TOJbKO HMYIIECTBEHHbIE

! Cwm., Hanp.: Kommenrapuii k Konekcy o 6paxe u cembe PCOCP / Ilox pen.
H. A. Ocemposa. M., 1982. C. 41; Yegpanosa E. A. Yxa3. cou. C. 12—13.
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npasa'. [lepBast mo3uLMA, HA HAI B3I, COIJIACYETCH C YCTAHOB-
JeHHbIM T1. 3 cT. 39 CK mpaBujioM, cOrjlacHO KOTOpPOMY Cyld Mpu
paszaesie oOllero MMyllecTBa CyNpyroB pacripeaeaseT TakKe MeXIy
HUMU ¥ OOIIMe AOJTU MPOINOPLMOHAIBHO MPUCYKASHHBIM UM H0O-
JISIM, YTO KOCBEHHO MOATBEPXKIAET BXOXISHUE 00s13aTeJIbCTB (IOJI-
TOB) B COCTaB OOILEro MMYIIECTBA.

BaxxHoe mpakTuueckoe 3HaYeHUE HWMeeT YCTaHOBJIEHHWE MO-
MEHTa, C KOTOpOro 3apaboTHas TuiaTa (I0XOAbl) KaXJAOro M3 CyM-
PYTOB CTaHOBSITCSI MX OOIIeit coOcTBeHHOCTRIO. I1o 3TOMY BOTipocy B
JUTepaType MO CeMEWHOMY mIpaBy ObUIM BbICKAa3aHbl TPU OCHOB-
Hble TOUKM 3peHMs. 3apaboTHas IuiaTa (JOXOIbl) BKJIIOUAIOTCS B
COCTaB OOIIET0 MMYIIECTBA CYIPYTOB:

a) ¢ MOMEHTAa HAYUCJICHUS ;

6) ¢ MOMEHTa MepeJayu B OIOIKET CeMbU';

B) C MOMEHTa MX (PaKTUYECKOTO MOJIydeHUs ' .

IMpunumas Bo BHuManue, 4yro CK (. 2 cr. 34) oTHOCHUT K 00-
IIeMY UMYIIECTBY CYMNpPYroB MOJdy4YeHHbIE UMU MEHCUU, TTocoOUs, a
Tak>XXe WHble JeHEeXHble BbIIJIAaTbl, HE HMEIONIUe CIelUaTbHOTIo
11eJIeBOTO Ha3HAa4Y€HHUsI, TO 3TO MPaBWJIO MOXHO MPUMEHUTb U K
JIPYTUM JIOXOJIaM CYIIPYTOB, B OTHOIIEHUM KOTOPBIX 3aKOH TaKOTO
yKa3aHus He coiepxuT. OTcioma HauboJiee MpaBUIbHOM MpencTaB-
JISeTCs TOYKa 3PEHMsl, COTJIaCHO KOTOPOW MOXOMAbl KaXXIOro U3 CYM-
pyros (B 4acTHOCTH, OT TPYyIOBOW, MPEeANPUHUMATEIbCKOU, WH-
TEJIJIEKTyaJlbHOU MNEesITeIbHOCTH) BKJIIOYAIOTCSI B COCTaB OOIIIETo
UMYIIIECTBA C MOMEHTA WX TIOJyYeHMUs.

OcHOBaHMEM BO3HUKHOBEHUS ITPAaBOOTHOLLIEHII COBMECTHOM CO0-
CTBEHHOCTM CYIIPYIOB SIBJISIETCSI TOJILKO Opak, 3aKJIIOYEeHHBI B yC-
TAaHOBJIECHHOM 3aKOHOM MOpsIAKe, T. €. B opraHax 3arca. ®akruye-
CKUE CceMelHbIe OTHOIIEHUsS MYXYWHBI M XXEHIINWHBLI 6e3 rocymap-
CTBEHHOM perucTpaluy 3aKJII04eHHs Opaka He3aBUCUMO OT HUX
IIPOJOJIKUTEIBHOCT HE CO3JAl0T COBMECTHYIO COOCTBEHHOCTBH Ha
UMYIIECTBO. MIMyIIeCTBEHHbBIE OTHOLIEHUSI (PAKTUYSCKUX CYIPYTOB
OyOyT peryiupoBaTbCsI HOPMAMU HE CEMEWHOro, a TpakIaHCKOTro
3aKOHOJATeNbCTBA 00 0OMIeH moneBoit cooctBeHHOCTH. CIIop 0 pas-
JeJie MMYIIECTBA JIML[, COCTOSIILIMX B CEMEUHBIX OTHOIIEHUSIX 0e3
perucrtpauum Opaka, CjleJoBaTeJIbHO, JOJKEH pellaThcs II0 IIpa-
BuiaMm cr. 252 IT'K (pazgen mmylnecTBa, HaxXONSIIErocst B AOJAEBOI

1 Cm.: KommenTapuii k CemeiiHoMy Konekcy Poccuiickoit @enepariuu / OTB.
pen. U. M. Kysueuyoga. M., 1996. C. 97.

2Tamxke. C. 98.

3 Cm.: Cosetckoe cemeitHoe nipaBo / Ilox pen. B. A. Pacenyesa. C. 102—103.
4 CMm., Hamnp.: Yegpanosa E. A. Yka3s. cou. C. 14.
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COOCTBEHHOCTH, U BbIJEa U3 Hero nosu). [Ipu 3ToM omkHa yYnThI-
BaTbCsl CTEMEHb YYaCTUsI TUX JIMIL CPEICTBAMU U JIMYHBIM TPYIOM
B TIPMOOPETEHUU MMYIIIECTBA.

B CK oco60 BbIeNeHO MpaBO Ha COBMECTHYIO COOCTBEHHOCTD
CYIPYIOB — WIEHOB KPeCThIHCKOTO ((hepmepckoro) xo3siicTa (1. 2
ct. 33 CK). Ero cneuucuka cocTOMT B TOM, YTO IIpaBa CyMHpPyroB
BJIAJIeTh, TOJB30BAThCSI U PACIIOPSIKATHCS MMYIIIECTBOM, SIBJISIIO-
IIMMCSI COBMECTHOI COOCTBEHHOCTBIO UJICHOB KPECThSIHCKOTO (hep-
MepcKoro) xossiiicta, ompeaenstorcs cr. 257, 258 I'K. CornacHo
ct. 257 T'K umy1iectBo KpecTbsiHCKOro ((hepMepcKoro) xossiiicTBa
TIPUHAJICXKUT BCEM €ro YjeHaM (B TOM YMCJIe U CYIIpyram) Ha mpa-
BE COBMECTHOI COOCTBEHHOCTH, €CJIM 3aKOHOM WJIM JJOTOBOPOM MEKIY
HUMM He ycTaHoBjeHo mHoe. 'K oTHocuT K coBMeCTHOI COOCTBEH-
HOCTH YIEHOB KPECThSHCKOTro ((hepMEepCKOro) Xo3sIicTBa ITpeaoC-
TaBJIEHHBI eMy B COOCTBEHHOCTh WJIM MPUOOPETEHHbIN 3eMeJIbHbIN
YYaCTOK, HacCaxIECHWS, XO3IUCTBEHHBIE W WHBIC TMOCTPOMKU, MeE-
JIMOPATUBHBIE W APYTHMe COOPYKEHUsI, TPOMAYKTUBHBIA M paboumii
CKOT, TITUILY, CEJTbCKOXO3SIMCTBEHHYIO M MHYIO TeXHUKY U 000pyIo-
BaHME, TPAHCIIOPTHBIE CPEACTBA, MHBEHTAph U JIPYroe MMYIIECTBO,
MpUOOpPETEHHOE JIsI XO3sMcTBa Ha OOIIME CPelCcTBa €ro 4WiICHOB.
[Tnonpl, TpOAYKIIMST M JAOXOMbI, TOJyYeHHBIE B pe3yJibTaTe Hes-
TEJIBHOCTU KPECTBhSIHCKOIO ((PepMEpPCKOro) XO3sMCTBa, SIBIISIIOTCS
OOIIMM MMYIIECTBOM YJICHOB KPECThSTHCKOTO XO3SIMCTBA U UCITOJNb-
3YIOTCSI TIO COIVIAIICHUIO MEXAYy HUMH, BKIIIoYas M cynpyroB. [1pu
MpeKpalieHu KPeCcThsIHCKOro ((hepMepcKoro) Xo3sicTBa B CBS3U C
BBIXOIOM M3 HEr0 BCEX €ro YJIeHOB WIM IO MHBIM OCHOBaHUSM 00-
1ee MMYIIECTBO TMOUICXKUT pa3aeiay Mo IpaBuwiaM, MpPeayCMOT-
peHHBIM cT. 252, 254 TK. YTto KacaeTcs 3eMeIbHOIO ydacTKa, TO
B TaKMX CJIy4asiXx OH JEJUTCS TO TIpaBUJiaM, YCTAaHOBJIEHHBIM Kak
rpaXXIaHCKUM, TaK M 3eMeJIbHbIM 3aKOHOMATeJILCTBOM. [1pu BBIXO-
Jie e U3 KPeCThSIHCKOro ((hepMepcKOoro) xo3siicTBa TOJbKO OIHO-
IO U3 €ro WieHOB 3eMeJIbHbI Yy4acTOK M CPeAcTBa IPOM3BOJCTBA
pasmenly He TomiexaT. B 3Tom ciydae BBIIEOIIMIT M3 KPEeCThSIH-
ckoro (epMepcKoro) xo3siiicTBa MMeEEeT IpaBO Ha MOJydeHue Je-
HEXXHOI KOMIIEHCALIMM, COpa3MEPHOI €ro JoJjie¢ B OOIIell COOCTBEH-
HOCTM Ha 3TO MMYyIECTBO. [Ipu 3TOM J0M WIEHOB KPECThSIHCKOTO
(dbepmepckoro) Xo3sIiicTBa B IpaBe COBMECTHOM COOCTBEHHOCTH Ha
MMYILECTBO XO3SIMCTBA TPU3HAIOTCS PaBHBIMM, €CJIM COIIAllleHUEM
MeXJly HUMU HE YCTaHOBJICHO WHOE.

[IpaBoBoOii peXuM HMYyIIECTBAa CYIPYrOB, HE BXOMISIIECTO B
YICII0 OOBEKTOB COBMECTHOM COOCTBEHHOCTH KPECThSTHCKOTro (dep-
MEpPCKOro) xo3siicTBa, onpenesercs Hopmamu CK o6 ob.eit co-
BMECTHOM COOCTBEHHOCTH CYIIPYTOB.
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3.2. BiaaneHue, nmojib30BaHHE U PACTOPSDKEHME OOIIMM HUMY-
mecTBOM cynpyroB. CBOM paBHbBIE IpaBa B OTHOILLIEHUM OOIIEr0 MUMY-
IIECTBA CYIPYTH PEaTu3yIOT B TMOPSAKE, YTBEPKIEHHOM 3aKOHOM.
B coorBerctBuum ¢ n. 1 c1. 35 CK BnageHue, moab30BaHUE U PaCIio-
pPSKEHME HMMYIIIECTBOM, HAXOMSIIMMCS B COBMECTHON COOCTBEHHO-
CTU CYNPYIOB, OCYLIECTBJSIIOTCS IO MX OOOIOMHOMY COIJIaCHIO. DTO
MPaBUJIO COOTBETCTBYET 0OOGLUMM , TOJIOXKEHUSIM TPAaXIAHCKOTO 3a-
KoHojarenbeTBa (cr. 253 I'K) o BhajeHuM, MoJib30BAHUU U pacro-
PSKEHUU MMYIIECTBOM, HAXOISIIMMCSI B COBMECTHOM COOCTBEHHO-
CTH 1L

CosepiiaTh CACJIKU IO PACHIOPSKEHUIO OOLIMM MMYILIECTBOM
(mapeHue, KyrJisg-mpojaaxka, OOMeH U Ap.) CYNpPyrM MOTYT KakK BMe-
CTe, TaK U KaXnplii B oraeiabHocTU. [Ipy 3TOM mpenrosiaraercs,
YTO IIPYA COBEPILICHUM OIHUM M3 CYIIPYIOB CIEIKU MO pPacHopsikKe-
HMIO OOIIMM MMYILIECTBOM OH IEHMCTBYET C COIJIacus APYroro Cym-
pyra (. 2 ct. 35 CK, m. 2 cr 253 T'K). TakuM 00pa3oM, 3aKOHOM
yCTaHOBJIEHA Npe3yMmius (MpearnojiokeHre) coriacusi JIpyroro
CyIIpyra Ha akT pacIopsKeHUsT 00LIMM MMYILIECTBOM OIHUM U3 CYII-
pPYroB, a 3TO O3HAYaeT, YTO JIMIy, 3aKIIOYalolIeMy CHCIKY C Of-
HMM U3 CYNPYroB, HE HYXHO MPOBEPSTHb, COIJIACEH JIM HA CHEJKY
JIPYroii cyrnpyr, TpeboBaTh IPEICTABICHUSI JOBEPEHHOCTH OT IIO-
CJeIHEro, a cleAyeT MCXOmUTh U3 ¢akTa ero corjacus. MHoe pe-
lIEHMWEe 3aKOHOJATeJeM JaHHOIO BOMIpoca IMpHMBEIO Obl K 3HAYU-
TEJILHOMY 3aTPyAHEHMIO TpaxnaHcKoro oboporta. IlpearonoxeHue
0 HaJIMYWMM COIJIacUsl CyIpyra Ha COBEpLIEHME CAEJKM IO pacro-
PSKEHUIO OOLIMM MMYILIECTBOM APYTYMM CYIIPYIOM Ha MpaKTUKE MO-
JKEeT HE COOTBETCTBOBATH ACHCTBUTEIbHOMY ITOJOXEHUIO Ae. B Ta-
KOM CJIyyae CYIpYT, Yb€ COIJIaCh€ Ha CIEJIKY IOJydeHO He ObLIO,
BIIpaBe OOPaTUTHLCS 3a 3alllMTOM CBOMX HAPYLICHHBIX IIpaB B CYI U
OCIIOpUTh TaKylo caejky. Bmecte ¢ TeMm ero tpeboBaHuEe O IpU3HA-
HUM CACJIKM HEACHCTBUTEIbHOM MOXET OBbITh YIOBJICTBOPEHO CY-
JIOM JIMIIb B TOM CJydyae, €CIM J0Ka3aHO, YTo JApyras CTOpOHa B
cle/iKe 3Haja WIM 3aBeloMO JOJ/KHa ObUla 3HaTh O HECOIIachu
JIPYroro Cyrpyra Ha COBEpIlIeHUE JAHHOW COEIKH, T. €. JIeiCTBOBa-
JIa 3aBeIOMO HedoOpocoBeCTHO. YKazaHHoe B 1I1. 2 cT. 35 CK maHHoe
clielajibHOEe YCJIOBME, HEOOXOAMMOE MJISI YAOBJIETBOPEHUS HCKa
cynpyra o IpU3HAHUM CACJIKM HEACHCTBUTEIBLHOM, HAIIPaBJIeHO Ha
3allUTY 3aKOHHBIX MHTEPECOB ITOOPOCOBECTHBIX KOHTPAreHTOB B
cAenKax M yIpollgHWe MpaBWI IpaxgaHckoro odopora. Ha tpe6o-
BaHMe cynpyra o 11. 2 cT. 35 CK o nmpu3HaHuM CACIKH 10 pacropsi-
KEHUIO OOILLMM MMYIIECTBOM, COBEPIICHHOI IPYIMM CYIIPYIOM, He-
JEUCTBUTE/IBHOM 110 MOTUBY OTCYTCTBUSI COIJIACHSI CYIIPYyra-uCTLA
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CK cpok mckoBoit JaBHOCTU HE YCTAHOBJIEH, YTO HEJIb3s TpU-
3HaTh NpaBwibHbIM. C y4yeToMm mnojoxeHuit ct. 4 CK o npumene-
HMM K CEMEMHBIM OTHOLICHMSIM, HE YpPeryJMpOBaHHBIM CEMEMHbIM
3aKOHOAATEILCTBOM, TPaXkIaHCKOro 3aKOHOMAATEJbCTBA MPEJACTaB-
JISIeTCSl BO3MOXHBIM NMPUMEHUTh K TaKOMY TpeOOBaHWIO CPOK HC-
KOBOW JaBHOCTH, MpeaycMoTpeHHbIl M. 2 cT. 181 T'K, T. e. mpume-
HUTENBHO K paccMaTpMBAeMOM CUTyalluW OOWH TOA CO JHs, KOoraa
CYTIpYT y3HaJl WM JOJKEH ObLI Yy3HAaTh O COBEPIICHUU CHEIKH
JIpyruM cymnpyrom 6e3 ero coriacus. OTCYTCTBUE € CpoKa MCKO-
BOIi IaBHOCTU II0 TpeOOBAaHUSIM JAHHOIO BMAa OyIeT BIMSTH Ha
CTaOMJIBLHOCTD U MPABOBYIO OMNPEIEICHHOCTb I'PakIaHCKOTO 000-
pora. TeM Oojiee Ha MPaKTUKE BCTPEYAIOTCS CUTyallMy, KOTJa CyIl-
pYr 3HaJ1 00 OTYYKIEHUU MMYILECTBA JAPYTUM CYIPYroM U HE BbIC-
Ka3bIBaJl BO3PAXEHUIA 110 CYLIECTBY CACJIKM, MOJTYAIMBO e€e 0J00-
pas. EctecTBeHHO, 3TO CYOBEKTMBHO PacCLiEHUBAJIOCh CTOPOHAMU
B CHEJKE Kak COIJIaCMe€ BCEX 3aMHTEPECOBAaHHBIX JIMII Ha COBEP-
meHue caesku. OIHaKo 3aTeM B CWITy U3MEHEHUSI 00CTOSITEIbCTB,
B OCHOBHOM CBSI3aHHBIX C pa3BOJOM U pa3liesioM UMYILIECTBA, 3TOT
CYIPYT 3asIBJISIJI O CBOEM HECOIIACUMU C COBEPILIEHHON CHEJKOM.

[MpaBwio o mpe3yMmnuuM cOrjacusi Cympyra Ha COBepIIeHUE
CHEJIKY MO PacHOPSDKEHUIO OOLIMM MMYIIECTBOM JAPYTUMM CYIIPYTOM
HE pacHpoCTpaHsIeTCsl Ha CAEIKU OTHOIO M3 CYNPYroB MO PacIio-
PSDKEHUIO HEIBVKMMOCTBIO M CHENIKW, TpeOyollre HOTapuaaIbHO-
IO YIOCTOBEpeHUs W (WIU) perucTpaliii B YCTAHOBJIEHHOM 3aKO-
HOM Topsiake. [lJ1s1 coBepilieHUsI TAKOTO BUIA CACJIOK OOHUM U3 CYII-
PYTOB HEOOXOAMMO IIOJYYUTh HOTApHMaJbHO YAOCTOBEPEHHOE
cornacue apyroro cynpyra (1. 3 cr. 35 CK). K HenBmkumocT (He-
JBUXKMMOMY HMYIIECTBY) 3aKOH OTHOCHUT 3e€MeJIbHble YYacCTKH,
YYaCTKU Heap, 000COOJIGHHbIE BOAHBIE OOBEKThI M BCE OOBEKTHI,
KOTOpBbIE CBSI3aHBI C 3eMJIEHl TaK, YTO MX IepeMelleHHEe HEBO3-
MOXHO 0e3 Hecopa3MepHOro yiiepda WX Ha3HAYeHWI0, B TOM YMC-
Jie jleca U MHOTOJISTHUE HaCaXKIEHMS, XWIble U HEXWIble MOoMe-
LIECHUS, 3AAHUS, COOPYXECHUS, NPEANPUITUS KaK UMYIIECCTBEH-
Hele KoMmImiekcebl (cT. 130 TK, ct. 1 ®DemepanbHOro 3akoHa OT
21 mronst 1997 1. Ne 122-P3 «O rocynapCTBeHHOM perucTpaiy IpaB
Ha HEIBIKMMOE MMYLIECTBO M CIEJIOK C HUM» ).

Kpyr caenok, momjexamimx HOTapUaJbHOMY YIOCTOBEPEHUIO
U (W) rocydapcTBeHHOM peructpanuu, ompeaeneH B ['K. Tak,
Hampumep, 00s13aTeTbHOMY HOTapHaJbHOMY YIOCTOBEPEHUIO TIOM-
JIEXXUT AOrOBOp 00 urnoteke (3ajiore HeaBwkuMocTH) (cT. 339 T'K),

1C3 PD. 1997. Ne 30. Cr. 3594; 2001. Ae 11. Cr. 997; Ne 16. Cr. 1533; 2002. Ne 15.
Cr. 1377.



192 I'masa 4. [1paBa u 00s13aHHOCTH CYNPYTOB

JIOTOBOP O 3ajiore ABMXKMMOIO MMYIIECTBA WM IIpaB Ha HMYIe-
CTBO B obeclieueHre 00s13aTEILCTB 110 JOrOBOPY, KOTOPBI JOJIKEH
ObITh HOTapualbHO ygocTtoBepeH (cT. 339 I'K), moroBop peHTHI
(ct. 584 T'K). I'ocymapcTBeHHOI perucTpaliid TpeOyIoT: JOroBop 00
unoteke (cT. 339 I'K); noroBop mpomaxku Kujioro nomeiieHus (cT. 558
I'K); moroBop mapenust HeaBxXKUMOCTH (cT. 574 T'K); moroBop peH-
ThI, MPEAYCMATPUBAIOIINI OTYYXIECHUE HEIBWKMMOIO MMYIIECTBA
non BblTuiaty peHThbl (cT. 584 T'K); moroBop apeHbl HEABUXKMMOIO
umytiectBa (cr. 609 I'K); moroBop apeHIbl 3maHMST WU COOPYKe-
Hust (ct. 651 T'K); noroBop apenas! npeanpusatust (ct. 657 I'K); mo-
TOBOP AOBEPUTCIBLHOIO YIPAaBJICHUS HEABWXKMMbIM HMMYILIECTBOM
(ct. 1017 T'K). B nepuon 1o BBeAeHMS B IeCTBME 3aKOHA O rocy-
JIAPCTBEHHON perucTpalyu MpaB Ha HEABKMMOE MMYIIECTBO, T. €.
1o 30 suBaps 1998 1., coxpaHsiid cuiIy IpaBuia 00 00si3aTeIbHOM
HOTapMaJbHOM YIOCTOBEPEHMU TaKWUX JIOrOBOPOB, KaK IIpoaaxa,
JapeHye, MEHa HEABIKUMOCTH'. B cityuasix, MperycMOTpeHHBIX 3a-
KOHOM, Hapsay C TOCYIapCTBEHHOW PerucTpalueid MOXET OCyIlle-
CTBJISIThCS CIlelMaibHasl PETUCTpaLsl OTASIbHBIX BUAOB HEIBUKM-
moro umytiectsa (. 2 cT. 131 I'K), a Takke perucrpalus IpaB Ha
nBrkuMbie Bemu (1. 2 cr. 130 I'K).

Kak Buaum, mepedyuciieHHbIE BBIIE CACIKM MOIYT UMETh C
TOYKU 3pEHUS IOCICACTBUIA BaXHOE 3HAYeHUE IJIsI CEMbU B Iic-
JIOM, TIO3TOMY JIJISI MX COBEPIIEHUS HEOOXOOUMO YETKO BBIPAXKEH-
Hoe coriacue oboux cynpyroB. Eciau caenka mo pacnopsoKeHUIO
O0ILIMM HEABMKMMbBIM MMYIIECTBOM WIM CIEIKa, COBEpLICHHAsS C
OOIIMM MMYIIIECTBOM, TpeOylolllasi HOTapUaIbHOTO YIOCTOBEPEHMUS
1 (WIN) TOCYIapCTBEHHOM permcrpanuy, ObUla 3aKiIioueHa OTHUM
W3 CYIIpyroB 0e3 MpeaBapUTe/IbHO MOIYYEHHOTO HOTApUaJbHO YIO-
CTOBEPEHHOI'O COIVIaCUS OPYroro Cympyra, Takas CHeJIKa sBJISETCS
ocriopumoii. Cymnpyr, 4be MpaBO ObUIO HapylleHO, BIpaBe TpeOo-
BaTb MPU3HAHUS COBEPLICHHOW CIOEJIKW HEOCUCTBUTEIBHOM B Cy-
neoHoM mnopsake (. 3 cr. 35 CK). Takoe TpeboBaHMe B CUITY IpSi-
MOIO yKa3aHHUS 3aKOHA MOXET OBITh IIPEAbSIBICHO UM B TEUCHUE
OIHOTO Trojma CO JHSI, KOrJa OH Y3Haj WIM JIOJDKEH ObLT Y3HAaTh O
COBEPIICHUM TaKOW CICIKMU.

IIpu ynoBneTBOpeHMU CydOM TpeOOBAaHMI OTHOTO M3 CYIPYIOB
O TMPU3HAHUU CHEJIKM [IPYIoro Cynpyra Ino pacrlopsKeHUIO OOLLIMM
VMYIIECTBOM HEACCTBUTEILHOM MPUMEHSIIOTCS MpaBUjla IpakKaaH-

! Cm. ct. 7 DenepanbHOro 3akoHa oT 26 sHBapst 1996 r. Ne 15-d3 «O BBeneHUU
B IelicTBMe 4acTu Bropoii I'paxmaHckoro komekca Poccuiickoit ®enepaiimm»
(C3 PD. 1996. Ne5. Cr. 411).
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CKOI0 3aKOHoAaTesbcTBa. OHM 3aK/IIOYAIOTCSI B TOM, UTO HEIC-
CTBUTEJIbHBIE CIOECIKM HE BJIEKYT HUKAKMX IOPUIWMYECKUX ITOCIIEI-
CTBUIi M HEICHCTBUTEIbHBI C MOMEHTa MX coBepiueHus. Otcioma
CJIeMyeT, YTO Kaxkaash M3 CTOPOH JOJDKHA BEPHYTb JIPYroil CTOPO-
HE Bce IOJIyYeHHOE IO CAEJKE, a B ClIydae HEBO3MOXHOCTU BO3-
BpaTUTh TOJTy4EHHOE B HAType — BO3MECTUTb €0 CTOMMOCTH B
nJeHbrax (cr. 167 I'K).

B CK Her cneuuallbHOII HOPMEL O IIpaBe CYIIPYIOB 3aK/II0YaTh
MexXay coboil cnenku. OgHaKo Taxkoe IPaBO Yy CYIIPYroB 0Oe3yCI0B-
HO CYILECTBYET KaK y CYOBEKTOB, HaJEJCHHBIX I'PakIaHCKOM mpa-
BOCTIOCOOHOCTBIO U JieecriocobHocThio (cT. 17, 18, 21 T'K). OHu Mo-
IYyT coBepllaTh OPYr C APYroM JIIOOble CIOEIKU, HE IPOTHUBOpeYa-
mue 3akoHy. OOBIMHO 3TO 0e3BO3Me3IHbIe CAEJKM (AOroBOp
JapeHusl, JOrOBOp ITOPYYEHUsI), YTO OOBICHSETCS CIelu(pUKON ce-
MEWHBIX OTHOILICHUIA.

3.3. CoOCTBEHHOCTh KaXJIOTro M3 CymnpyroB (pasaenbHasi coO-
CTBEHHOCTh). 3aKOHHBIN PeXWM HMYIIECTBA CYNPYroB Ipearnoa-
raer, 4ro Cyrnpyram BO BpeMs Opaka MHpPUHAIIEKUT HE TOJbKO
COBMECTHAsl COOCTBEHHOCTb, HO U JIMYHAs (YacTHasl, pa3dcjibHasi)
cOOCTBEeHHOCTh Kaxkmoro m3 Hux. B cr. 36 CK u m. 2 cr. 256 T'K
OIpe/ie/IeHO, KaKue BUAbl MMYIIECTBA OTHOCATCS K JIMYHON (pa3-
JIEIbHOM) COOCTBEHHOCTU CYTPYTOB.

Bo-nepBbIX, 3mo umyuwiecmeo, npuraonedxicasuiee Karcoomy u3
cynpyeoé 00 ecmynierus 6 bpax (00bpaurHoe umyuecmeo).

Bo-BTOpBIX, 59mM0 UMywecmeo, noay4eHHoOe CYnpyeoMm 60 8pe-
Ms 6paka 6 0ap, 6 nopsioke Hacae008aHUS UAU NO UHBIM 6€3603Me30-
HbiM cOeaxam (HAIIpUMeEp, B pe3y/bTaTe OeCIUIaTHOM ITpMBaTU3a-
LN >KUIIBSA).

OnpenensionM B OTHECEHU MMYIIIECTBA K pa3AeJbHOM CO0-
CTBEHHOCTH CYIPYTOB B NBYX BBIIIIEHA3BAHHBIX CIIydasX SIBJISICTCS
BpeMs 1 OCHOBAHMSI BOSHMKHOBEHMS IIpaBa COOCTBEHHOCTU Ha KOH-
KpPETHOEe MMYIIECTBO Y OIHOIO M3 CYNpyroB (10 Opaka wiud B Opa-
Ke, HO Mo 0e3BO3ME3NHbIM caenkaMm). B To e BpeMsl K MMyIie-
CTBY OITHOTO M3 CYMPYIOB MOXET ObITh OTHECEHO MMYILIECTBO, TPU-
00peTeHHOe MM BO BpeMsl Opaka II0 BO3ME3IHBIM CAEJIKaM, HO Ha
€ro JIMYHbIC CPEeACTBa, MpUHAIJICXKAIINE CYIPYry OO0 BCTYILICHUS
B Opak wiM TOJydyeHHble B Opake Mo 0Oe3BO3ME3IHBIM CAEJIKAM.
JlokazaTenbcTBaMM TPUHAIJIEKHOCTA MMYIIECTBA OOHOMY M3 CYII-
PYTOB MOI'YT OBITh: CBUAETEIbCKME MOKa3aHUs (C y4eTOM ITOJIOXKe-
HUl cT. 158—165 'K 0 ¢opMe clelKy 1 MPaBOBBIX MOCIAEACTBUAX
ee HeCcoOMoAeH S ); KBUTAHLIMM, YeKU, JOKYMEHTHI, YKa3bIBalolIne,
B YaCTHOCTH, Ha JaTy MPpUOOpETEeHMST MMYIIeCTBa U Ha CaMOIo Mpu-
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oOpeTaresis; AOTOBOPHl Ha IMPHOOpPETEHME MMYIIECTBA; 3aBelllaHue
YU CBUIETEJILCTBO O IIpaBe Ha HAC/IEACTBO; cOeperarejabHas KHUXK-
Ka, cOeperaTenbHBI cepTuduUKar U T. II. Heobxomumo 3aMeTUTh,
yTO npuMeHsieMblid B ¢T. 36 CK u m. 2 cr. 256 'K TepMun «map»
IMpe MOHSITUSI «iapeHue». K umyliecTBy, noaydeHHOMY OIHUM U3
CYIIPYrOB BO BpeMsl Opaka B Jap, OTHOCUTCS KakK TO, 4TO IpUoOpe-
TEHO MO JOTOBOPY AapeHMsl, TaK WU Harpajbl, MOOIIPEHUs 3a ycre-
XU B TPYJOBOI, HAaydyHOIi, OOILIECTBEHHOW W WHON JesTeJbHOCTH.
[Tosromy, Hampumep, [ocymapctBenHast mipemusi PO B oGiactu
JIUTEpaTypbl U MCKYCCTBa, 3a IOCTVKEHUS B cepe HAyKu U TeX-
HukK', ipemust IIpasutenbctsa PP B 061aCTM HAyKHW M TEXHUKU
a TakxKe MEXAyHapodHas MpeMus W T. I, MOJy4eHHas OTHUM M3
CYTIPYTrOB, OYIET SIBJISIThCSI €ro COOCTBEHHOCTHIO.

B-TpeThux, K IMYHOM COOCTBEHHOCTH CYNPYIOB OTHOCSITCSI 8elyu
UHOUBUDYANbHO20 NOAL30BAHUSL, XOMS U NpUOOpemeHHble 60 8pe-
Ms 6paka 3a cuem obuiux cpedcme cynpyeog. OHU TIPU3HAIOTCS
COOCTBEHHOCTBIO TOIO CyIIpyra, KOTOphIii MMM Tojib3oBaiics. B CK
JaH TIpMMEpHBIN IepeyeHb TaKuX Bellleil: omexna, oOyBb W T. II
K HuM, B 4acCTHOCTM, MOXHO TakKXe€ OTHECTH TMpeAMEeTbl JIMYHOM
TUTMEHBI, YKpALIeHUs U IPYrue BELM, OOCIYy>KMBAIOLIME WHIUBU-
JyaJibHble HYXIbl CynpyroB. VckiioueHUeM U3 3TOro TepevyHs siB-
JISIIOTCSI TOJIBKO JAParoleHHOCTU U APYrve IpeaMeThl pockoiu. JlaH-
Hble BEUIM He MPU3HAIOTCS COOCTBEHHOCTBIO TOTO CYIpyra, KOTO-
pblii MU TOJIB30BAJICS, a IOAJIEXAT BKIIOYEHUIO B COCTAaB OOILIETO
nMyliecTBa cynpyroB. K JparolieHHOCTSIM OTHOCSTCSI AparolieHHbIe
KaMHU (TIPUPOAHbIE aJiMa3bl, carupbl, U3yMpPYAbl, PYOUHBI U aJeK-
CaHJPUTHI, MPUPOTHBIN KEMUYYT B CHIPOM (ECTECTBEHHOM) U OOpa-
0oranHOoM Bug). K aparolieHHbIM KaMHSIM IIpUPAaBHUBAIOTCS YHU-
KaJbHble SIHTapHble 0Opa30BaHMSI U U3MAEJMST U3 JAPArolieHHbIX Me-
TaJUIOB — 30JI0TO, cepedpo, MIaThHA, METaJUIbl IUIATUHOBOI TPYIIbI
(Mayutaguii, MpUaMii, poauii, pyTeHuii U ocMmuii). B 3akoHe He or-
penesieHo, YTo CcJieAyeT IMOHMMAaTh IO MPeAMETaMM POCKOLIN. DTO
OOBSICHSIETCSI TEM, UYTO MPEAMETbl POCKOIIM — TOHSITUE OTHOCH-
TeJIbHOE, TaK KaK HEPa3pbIBHO CBSI3aHO C YPOBHEM >KU3HU BCETO
oOIlIeCTBA B 1IEJIOM M KaxJOW CeMbu B OTIEJbHOCTU. B cyneOHoit

1. CM., Hamp.: Pacnopsxenue Ilpesugenra PD or 5 mons 1992 r. Ne 282-pm
(Bemomoctu P®. 1992. Ne 34. Cr. 1337).

2 Cm.: IMocranosnenue INpaButensctBa PO ot 27 mexabps 1994 r. Ne 1424 //
C3 P®. 1995. Ne 1. Cr. 73.

3CM. cr. 1 @DenepanbHoro 3akoHa ot 26 mapra 1998 r. Ne 41-@3 «O mparoueH-
HBIX MeTa/lJlax U AparoueHHbIX KaMHax» (C3 PD. 1998. Ne 13. Cr. 1463; 2000.
Ne 2. Cr. 144; 2002. Ne 2. Cr. 131).
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MMpakTUKe K HUM OTHOCATCS HauboJiee IIEHHBIE BEIIM CYIIPYTOB:
ofexaa M3 TOPOTOCTOSIIIIETO MeXa WM OleXma, W3TOTOBJICHHAas
U3BECTHBIMU MOJE/IbepaMU MO WHAMBUIAyaJIbHBIM 3aKa3aM, W T. II.
B cnydae criopa MexXay cynmpyraMu Mo 3TOMY BOIIPOCY OH pellaeT-
Cs CYIOM C YY4eTOM KOHKPETHBIX OOCTOSATEIBCTB ZIejia W JOXOIOB
ceMbU. BriosHe BO3MOXXHO, YTO B ONHOM CJIydae CyI MOKET TpH-
3HaTh, HaIpUMeEp, HOPKOBYIO IIIyOy MpeaMeToM pocKoir (a 3Ha-
YUT — COBMECTHOM COOCTBEHHOCTBIO CYIIPYTOB), a B OPYrOM CJIy-
yae — HMCXOIS M3 YPOBHS TOXOMOB CYIIPYTOB — BEIIbIO OOBIYHOM,
T. €. THINBUIYIFHOTO TTOJIb30BaHUS (JIMYHON COOCTBEHHOCTBIO CYII-
pyra). B uenisix onpeneseHusi CTOMMOCTHA M Ka4eCTBEHHBIX XapaKTe-
PUCTUK CIIOPHBIX MPEAMETOB HE WCKIIOUEHO ydacTue B CydeOHOM
pa3bupaTenbCcTBe IKCHepTOB. Hellb3ss OTHECTH K JTMIHOMY MMYIIEe-
CTBY CYIIpyTra T€ BeIId, KOTOPBIMHU OH ITOJIb30BAJICS TOJBKO OIWH
(My3bIKQJIbHBIN 1LIEHTP, BUICOKaMepa, aBTOMAalllMHa, IIBeiiHas ma-
IIMHA U T. 1), €CIU UM He TIPUCYI] KPUTEPUN WHAUBUIYaJTbHOTO
MOJIb30BaHUS U B cllydae HEOOXOIMMOCTH COOTBETCTBEHHO 3TH BEIIHN
MOIJIA OOCIIYXKWBaTh HYXIbl BCEX WICHOB CEMbBH.

B-4eTrBepThHIX, K JIMUHOI COOCTBEHHOCTU CYIIpyra COIJIACHO II. 2
cT. 34 CK OTHOCSTCSI CyMMbL MAmMePUAAbHOU NOMOULU, CYMMbl, Gbli-
NaYeHHble emMy 8 Go3MeuleHue yuepoa 6 c8s3u ¢ ympamoi mpyoo-
cnocobnocmu écaedcmeue ygeubst AUb0 UHO020 NO8PeNcOerUst 300P0-
8bs1, A MaKce UHble BbINAAMbL CReYUANbHO20 UeNeB020 HA3ZHAYEeHUS]
(romo1b B CBSI3U CO CMEPThIO OJIM3KUX POJCTBEHHUKOB U T. I1.).

Kak yxe orMeyanaoch paHee, CYyNpyru BIIpaBe 3aKJIlouyaThb
MeXIy co0oil Io0ble CHENKW, He NpOoTHMBOpedallue 3akoHy. [lo-
3TOMY OHM MOTYT IO COIJIAIIEHUIO TepeaaTh JIIoOylo Belllb U3 CO-
cTaBa OOILEr0o MMYIIECTBA CYIIPYTOB B JIMYHYIO COOCTBEHHOCTb O[I-
HOIO M3 HUX.

JIMYHBIM MMYIIECTBOM KaXXAbIA U3 CYIPYrOB BJAAceT, IOJIb3Y-
e€TCSI U pacIIOpsIKaeTCsl CaMOCTOSITEIbHO, IO CBOEMY COOCTBEHHO-
My ycmotpeHuto (ct. 209 I'K). Orcroga ciemyer, 4TO He TpeOyeTcs
corjacusi pyroro cyrpyra Ha OTUYYXXIE€HHEe CYIpyroM CBOEro Jud-
HOro MMyllecTBa (mapeHue, IIpojaxka, MEHa U JIp.) U COBEplICHUE
MHBIX CIIENOK II0 paclopsDKeHWIO MM (3ajlor, apeHna, 3aBelllaHue).
OnmHako HEOOXOIMMO YYUTHIBaTh, YTO OOIIME ITOJOXKEHMsS 3aKOHa,
OTHOCSIIIUECS K JIMUHOU COOCTBEHHOCTU CYIIPYTOB, MOTYT OBITb U3-
MEHEHBI COIJIallleHMEeM CYIIPYroB IIyTeM 3aKJIIOYEeHUSI OpayHOro JO-
roBopa.

CnenyeT uMeTb B BUAY, YTO B COOTBeTCTBUU C II. 4 cT. 38 CK
(a B Hell 3aKOHOJATEJIb 3aKpeNuyl yXXe KaK HOpMY IIpaBa CJIOXKMB-
IIYIOCSI paHee CyleOHyIO0 IMPaKTUKY) CyId MOXKET HpU3HATh MMYIIE-
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CTBO, HaXUTOE KaXIbIM M3 CYMNPYroB B MEpUON WX pa3le]bHOro
NPOXKUBAHUS NpU (PaKTUIECKOM IMPEeKpallleHU CEMEHHBIX OTHOILIS-
HMI, COOCTBEHHOCTBIO KaXkmoro u3 Hux. [daHHyi0 HOpMy clieayer
paccMaTpuBaTh KakK HCKJIIOUEHHME W3 OOINEero mpaBuia, TaK Kak
3aKOH CBSI3bIBA€T HACTYIUJICHUE OIPEIeJIEHHBIX MPABOBBIX IMOCTE-
CTBUI (B YACTHOCTHM, BOBHMKHOBEHME MMYIICCTBEHHbBIX IIPaB U 00sI-
3aHHOCTEM CyNpPYyroB M MX IpeKpalleHue) ¢ OpakoM, 3aKII0YeHHBIM
B YCTAHOBJICHHOM TIOpSIIKE, M, COOTBETCTBEHHO, C pa3BomoM, ohop-
MJIGHHBIM TaKXXe HamjlexalluMm oOpa3oM (B opraHe 3arca Wid B
cyne). IloatoMy cym BmpaBe, a He 00s3aH, IpM3HABaTh MMYILE-
CTBO, HAXWUTOE CyNpyramMmyd B MEepUOI Pa3deJbHOTO IPOKUBAHUSI,
BbI3BAHHOI'O (DaKTUUYECKUM pacraaoM Opaka, JUYHON COOCTBEH-
HOCTBIO KaXOOro u3 Hux. Tem Oojee UTO MCTOYHUKOM IIpUOOpE-
TEHUsI CylpyraMu HMYIIECTBA W B BTOT IIEPUOI MOIYT OBITh MX
obiiMe, a He JU4YHbIe cpeacTBa. PaszgenbHoe MpOXUBAaHUE CYII-
pyroB, BBI3BAHHOE OOCTOSITEILCTBAMM MHOIO Xxapakrepa (yueOa,
ciayx6a B BoopyxeHHbix Cuiiax, IJIMTeJIbHAs KOMaHAWPOBKA), HE
MOXET IOBJIMATh Ha HPUHLMIT OOIIHOCTA MMYILIECTBA, HAXXUTOIO
B Opake.

3aKkoH JOMycKaeT MpY HaJMYMM OIpeAeSIeHHBIX YCJIOBUI BO3-
MOXHOCTb TpaHc(OpMallMd JUYHOTO UMYIIECTBA OIHOIO U3 CYIIpY-
TOB B MX COBMeCTHYIO cobcTBeHHOCTh (cT. 37 CK, m. 2 cr. 256 T'K).
TTomobHoe BO3MOXKHO, €cir OyaeT yCTaHOBJIEHO, UTO B Meproj Opaka
3a cYeT OOIIEero MMYIECTBA CYIIPYrOB, JIMYHOIO HMYIIECTBA APY-
TOr0 Cymnpyra Wid JIMYHOTO TPYAOBOTO BKJala OTHOIO U3 CYIPYTOB
ObLIM MHPOM3BENEHBI BIIOXEHMS, 3HAUYUTEIBbHO YBEIMYMBAIOLINE
CTOMMOCTh 3TOT0 MMYIIECTBA (KalUTaIbHBI PEMOHT, PEKOHCTPYK-
usl, AOCTpoiika, mepeobopymoBaHue M T. 1.). B maHHOM ciyyae
ONPEIE/ISIIOIINM SIBJISIETCSI COOTHOIIIEHVE pealbHOH CTOMMOCTUA UMY-
IIECTBA [0 M IIOC/IE MNPOM3BOACTBA YIOMSIHYTHIX BJIOXEHMI, Tak
KaK KOHKPETHOE OoIlpeaejeHue 3HAUYUTEJbHOTO YBEJIMYEHUS CTO-
MMOCTM HMYIIIECTBA B 3aKOHE OTCYTCTBYET. YBEJIWYEHUE CTOMMOC-
T UMYILIECTBA MOXET ObITb PE3yJbTaTOM KaK MaTepHaJibHbIX 3aT-
paT, TaKk M HEMOCPEICTBEHHOIO TPYIOBOIO BKjIaga APYroro Cympy-
ra (Hampumep, KamuTaJbHbI PEMOHT MMYILIECTBA, pecTaBpalius).
Ha npakTtuke ykazaHHOe TpPaBWJIO TMPUMEHSETCS CYIOM IJIaBHBIM
00pa3oM K 00beKTaM HEIBUKUMOCTH (CKWUJIBIM JOMaM, KBapTHUpaM,
CaZioBBIM JOMMKAM U T. IL.), XOTSI HE MCKJIIOYEHO M BeChbMa JOPOro-
CTOSIIIIEE YCOBEPIICHCTBOBAHUE U I€PeO0OpYNOBAaHUE WM PEMOHT
MHOTO MMyIliecTBa (IIEPCOHAIBHOIO KOMIIbIOTEPA, JAOMAIllHEero BU-
JIEOLIEHTpa, aBTOMAaIWHbLI U T. M.). Eciu ke OpayHbIM JOrOBOPOM
MEXIYy CyIpyraMd IIpelyCMOTPEHbI MHbIE OCHOBAHUSI IIPU3HAHMS
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MMYIIECTBA KaXIOrO0 M3 CYMNPYroB MX COBMECTHOM COOCTBEHHOC-
THIO, TO 3TO IPABUJIO HE MOXKET IPUMEHSTHCS.

PaccmoTpeHHbBIE MOIOXEHUSI CEMEMHOIro 3aKOHOAATEIbCTBA O
COBMECTHOM COOCTBEHHOCTM CYIIPYTOB M COOCTBEHHOCTH KaKIOTO
U3 Ccymnpyros cornacHo m. 6 cr. 169 CK mpuMeHSIIoTCsSI U K MMYILIe-
CTBY, HaxuToMy cynpyramu 10 1 mapra 1996 1., T. e. 10 BBeIeHUS
B nericrBue CK.

34. Paznen ob1iero uMyiiectna cynpyros. OCHOBaHMS U TTOpPSI-
JIOK pasiesia UMYILECTBa, HAaXOASIIErocss B COBMECTHOI COOCTBEH-
HOCTU cyIpyroB, peraMmeHTupytorcs cr. 38 CK. Urto kacaeTrcs ciopa
0 pasaesie MMYIIECTBA JIMII, COCTOSIIIMX B CEMEMHBIX OTHOIICHUSIX
0e3 rocy1apCTBEHHOM perncTpalliy 3aKjiIo4yeHus: Opaka, TO OH J0JI-
KeH paspeliaThcs He mo IpasBwiaM cT. 38 CK, a B cOOTBeTCTBUU
co cr. 252 TK, ycraHaBiauBalollel MOpSIAOK paslesia MMYILIEeCTBa,
HaXOJSIIEerocsl B I0JIEBOM COOCTBEHHOCTH.

Paznen mmyllecTBa, HaxOASILIErocss B COBMECTHOM COOCTBEH-
HOCTU CYIIPYTOB, MOXET OBITb IIPOM3BEACH 1O Mpedo8anuro A006020
uz cynpyeos. Kpome TOoro, oH BO3MOXEH TakxKe B CIydae 3dséne-
HUs Kpedumopom mpeboéarus O pa3aeie OOIIero MMyIecTBa CyIl-
PYroB 1Jist obOpallleHUs] B3BICKAHUS Ha JOMI0 OOHOIO U3 CYIPYrOB B
00IIeM MMYILECTBE CYIIPYToB, KOIJa JMYHOIO MMYIIECTBa CYIIpyra
JIJIs] OTBETCTBEHHOCTM II0 €ro AOJraM HEIOCTATOYHO (peub MOXKET
UOTA 00 aJIMMEHTHBIX O0sI3aTeNIbCTBAX CYIIpyra, 00s3aTeIbCTBaX
U3 TIPUYMHEHNSI Bpena U T. 1I.).

Kax mpaBuiio, paszgen oOIIEro MMyIIECTBa CYHpPYroB OCYIIE-
CTBJISIETCSl MIPU pacTopxKeHuu Opaka. OmHAKO OH BO3MOXEH U JI0-
MycKaeTcsl 3aKOHOM Takxke M B mepuon Opaka. [lostomy cym He
BIIpaBe OTKa3aThb B IPUEME MCKOBOIO 3asIBJICHUSI O pas3ieciic UMYy-
IIECTBA CYMNPYroB MO TOMY OCHOBAaHMIO, YTO OpakK MeXay HUMM
elle He pactoprHyT. [loTpeOHOCT B pasjaene OOIIEro MMYIIECTBa
CYTIPYrOB MOXET BO3HMKHYTb W TIOCJIE€ CMEPTU CYMpyra B CBSI3U C
HEOOXOAUMOCTBIO BBIACIUTh JOMIO YMEpPIIEro M3 OOIIEro MMYIIe-
CTBa, KOTOpasl U MEepeiieT MO HaCleICTBY.

CornacHo 1. 2 cr. 38 CK o0lliee MMYIIECTBO CYIIPYTOB MO-
XKET ObITh pa3fe/icHO MEXAY CYIpPYyTraMu MO UX cozaguieHuto, T. €.
JIOOPOBOJIBHO, YTO COOTBETCTBYET M HOpPMaM I'paxkIaHCKOTO 3aKO-
HomatenbeTBa (cT. 252, 254 T'K). Jlomm cympyroB B OOIIEM WMY-
1IECTBe MPU €ro pasiesie MPU3HAIOTCS PaBHBIMU, €CIM WHOE HE
MPEeAYCMOTPEHO OOroBopoM Mexnay cympyramu (L 1 cr. 39 CK).
Cympyr MOTYT IIOAEJIMTb MMYIIECTBO KaK B PaBHBIX AOJISIX, TaK
U B MHOIM mponopuuu. [lpryeM Mo KeJaHWIO CYNPYroB MX COIJia-
IIEHWE O pasiaeje OOIIEero MMYIIECTBA MOXET OBITh HOTapUaslb-
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HO ymocToBepeHo. Horapmyc MoxeT BbIIaTh KaK MyXy, TakK WU
JKE€HE CBUJETEIbCTBO O MpaBe COOCTBEHHOCTM Ha JIONIO B OOIIEM
MMYVILECTBE, €CJIU CYIPYIM He 3aKperuIsiloT CBOMM COINIAallleHUEM
3a KaXIbIM M3 HUX KOHKPETHbIC MPEIMEThI, a XKEJal0T JIUIIb OIM-
peleNInTh CBOIO IOMO B 00IIeM muMylecTtBe (cT. 74 OCHOB 3aKOHO-
JaTeJIbCTBA O HOTapuare).

B ciiyuae criopa pasgen COBMECTHONO MMYIIECTBA CYIIPYTOB, a
TaKKe OIpeleeHue O0oJiel cynpyro B 3TOM HMMYIIECTBE IPOU3BO-
muTcsa B cyneoHoM nopsake (1. 3 cr. 34 CK). [ena o pasnene MexIy
CYIIpyraMu COBMECTHO HaXKMTOTO MMYIIECTBA HE3aBUCUMO OT IICHBI
ncka, cormacHo 1. 3 4. 1 ct. 23 I'TIK, paccMmaTpuBaloTcss MMPOBBIMU
CyIbsIMU B KaueCTBE Cyaa MepBoil mHcTaHUUKU. Pa3mep rocymapcTBeH-
HOH MOLUIMHBI C MCKOBBIX 3asIBJICHUI O pasaenie oOIIero Mmylle-
CTBa CYIIPYTOB OITPE/ENSeTCd B MPOLEHTAaX K LIEHE MCKa'.

Crnenyer MMeTb B BMIYy, YTO TIpYM Mojadye B Cyl OIHUM U3
CYIIPYIOB MCKa O pasfesie OOIIero MMYIIEeCTBa CynpyroB cyd (Cy-
Ibsl) MOXET IIPUHSTh MEPhI K 00€CIeYeHNIO UCKA. DTO JOITyCKAETCs
B JIIO0OI CTaauy TPaxkIaHCKOTO TIpoliecca KakK IO 3asBICHUIO U
XO/IaTalCTBY 3aMHTEPECOBAHHOIO CYIIpyra, Tak W MO WHMIIMATUBE
cyna (cympu). MoryT, B YaCTHOCTH, IIPUHUMATBCS CJICAYIOLINE MEPhI
no oOeCIeYeHnI0 MCKa: HaJOKEHUE apecTa Ha MMYIIECTBO, IpU-
HaJjiexallnee OTBETUMKY M HaxOMISIIeecs Yy Hero Wik y JIpYyTux
JIVLI; 3arpelleHre OTBeTYMKY COBEpILAaTh OMNpeae/eHHbIE NelCTBUS;
3arpenieHre NpyruM JINIaM TepeaaBaTh WMYIIECTBO OTBETUYUKY
WM BBIMOJHSATH IO OTHOILIEHUIO K HEMY MHbIE 00513aTeIbCTBA U AP.
(ct. 139, 140 I'TIK). IIpryeM B HEOOXOIMMBIX CIIydasiX CyIOM WJIN
Cybeil MOTYT OBITh TTPUHSITHI UHBIE MEPHI 11O OOECTIEYEHUIO MCKa, a
TAaKKe MOXKET OBITh TOIMYILIEHO HECKOJIbKO BUIOB 00ECIICUeHUs UCKa.
Onpeaenenue cyga 00 obecrie4eHMH MCKa MPUBOIUTCS B MCIIOIHE-
HME HEeMEUIEHHO B MOPSIIKE, YCTAHOBJICHHOM JUISI UCTIOJTHEHUSI CY-
NeOHbIX moctaHoByieHui (cT. 142 T'TIK).

K TpeboBaHMsIM pa3BedeHHBIX CYIIPYIOB O pasieiie MMYyIe-
CTBa, HAXWTOTO MMM B mepuon Opaka, cormacHo 1. 7 cr. 38 CK,
MPUMEHSIETCSI TPEeXJIETHUI CPOK MCKOBOM gaBHOCTU. [Ipu 3TOM Te-
YeHWe TPeXJIETHEro CpoKa MCKOBOM NABHOCTU i1 TpeOOBaHUM O
pasaesie OOILIEro MMYIIECTBA CYMNPYroB, Opak KOTOPHIX pPacTOpr-

1'Cwm. moan. 1 u 6 m. 1 cr. 4 3akoHa o rocynapcTBeHHoi nouutHe. (Hampumep,
npu 1eHe ucka or 10 mo 50 TeIC. py0. pasMep rocymapCTBEHHOM ITOIIIMHBI
cocrabinseT 410 py6. (rmoc 3% ot cymmsbl cBbiiie 10 Toic. py6.) Eciu 1ieHa ucka
HaxogutTcs B mpenenax mexay 50 u 100 Teic. py0., TO pa3Mep rocymapCTBeH-
HOI1 MOLUIMHBI OyIeT paBHAThCS 2 Thic. 610 py6. (umoc 2% OT CyMMBI CBBIILIE
50 TeIC. PY0.) M T. 4. Ilpu 1ieHe ucka 6omee 500 ThIC. py0. B3MMaeTCs rocymap-
CTBEHHasl TIOIITMHA B pa3Mepe 1,5% OT LIeHBl MCKa.)
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HYT, CJIeAyeT UCUMCIISATh HE ¢ MOMEHTAa MpeKpalleHUsl Opaka (IHs
TOCYIapCTBEHHOM PEerdcTpaliMy PacTOpXKeHUsl Opaka B KHUIE PEru-
CTpalli aKTOB TPAXKAAHCKOTO COCTOSIHUS TIPU pacTOpKeHUU Opaka
B OopraHax 3arca, a IMpy pacTOpXXeHUU Opaka B cyle — JHS BCTYI-
JICHUSI B 3aKOHHYIO CWJIy PELICHMSI), a CO JHsI, KOrja pa3BeAcHHBIA
CYIIpYT y3Hal WM AOJDKEH ObUI y3HATh O HapylIEHWU CBOETO Ipa-
Ba Ha obmee umymecTBo (1. 2 ct. 9 CK, m. 1 ct. 200 TK).

PaccmatpuBast TpeboBaHue cymnpyra (CylpyroB) Wid KpeauTo-
pa cympyra-io/LkHUKa O pasiesie OOILIero MMYILIECTBA CYIIPYIOB,
CyIl TOJDKEH CHavaja OINpeAe/iuTh pa3Mep J0Jiel CyMpyroB B 3TOM
umytectse. [lpu pelieHru TaHHOTO BOIPOCa CyI PyKOBOJCTBYETCS
ct. 39 CK, B KOTOpOIi 3aKperuieH IPUHLIMIT paBeHCTBA AOJIEH CYIIl-
pYroB B Hux o01IieM umyllecTBe. MMIHOe MOXeT ObITh YCTaHOBJICHO
TOJIBKO JOTOBOPOM MexXay cynpyramu. [lpuHumm paBeHcTBa mosei
CYMpyroB MNpu pazjesie oOIlero MMylIecTBa COOTBETCTBYET OC-
HOBHBIM HayajaM CEMEHHOro IIpaBa, a TaKxKe TpeOOBaHUSIM Ipax-
JJaHCcKoro 3akoHonaTeabcTBa (1. 2 ¢r. 254 T'K) u npumeHsieTcs He-
3aBUCMMO OT pa3Mepa JOXOAOB KaXAOro M3 CYNpPYyroB B IEepUOL
Opaka u poaa ux gedTesbHOCTH. OMHAKO B OTIEIBHBIX CIIydasix
MpU HAJIMYUK OIpEeAe/ICHHBIX OOCTOSITEILCTB Cyl BIIpaBe, COIJiac-
Ho 1. 2 ct. 39 CK, oTCTynuTh OT IpaBujia paBeHCTBA JOJCH Cympy-
TOB B MX OOILIEM MMYILIECTBE M YBEJIWYUTDH JIOIIO OIHOIO U3 CYIPY-
TOB B OOILIEM MMYIIIECTBE 3a cyeT Japyroro cympyra. OcHoBaHUEM
JJUIS TIPUHSITASL TAKOTO PELICHUS MOTYT OBIThb IIpEXKAe BCEro uHme-
pecovl HecogepuleHHONemHUX demel, KOTOPbIE OCTAIOTCS, HAIlpU-
Mep, ¢ OMHUM u3 cymnpyroB. Cyl MOXET y4eCTb U UHbIC 3ACAYHCUBA-
rowue BHUMAHUs UHmMepechbl 00H020 U3 cynpyeod. B yactHocTH, 10151
.OJTHOTO M3 CYIIPYTOB MOXKET ObITb yBeJM4YeHa (a APYroro Cympyra,
COOTBETCTBEHHO, YMEHBILIEHA) C YYETOM €ro HETPYIAOCIIOCOOHOCTH,
a Tak:Ke B cliydasix, Koraa dpyeoil cynpye He noayuan 00xo0oe be3
V8aNCUMeNbHbIX NPUHUH UAU PACX0008aA 00ulee UMYULeCmeEo Cyn-
pPyeoé 8 yuepb unmepecam cemvu (310ynoTpeOIeHUE CIUPTHBIMU
HAIIUTKAaMU WIM HAapKOTUYECKMMU CPEACTBAMM, a3apTHHIE WUIPHI,
JIOTEpen).

IIpuBenenHslii B m. 2 cT. 39 CK mnepedyeHb 3aciyKMBalOLINX
BHUMAHUSI UHTEPECOB OOHOIO M3 CYIPYIOB HE SBJSETCS MCUEPIIbI-
BaloIUM. OTO aeT BO3MOXHOCTb Cyly MHPUHHUMAaTh pelleHue O
pasMepe J0Ju CyIpyra B OOILIEM MMYILECTBE MCXOMs U3 KOHKpPET-
HbIX IPUYMH HEMNOJy4eHUSI HOXOAOB OOHMM U3 Cympyros (yueoa,
0oJie3Hb, HaXOXIEHUE Ha BOEGHHOM CJIyxKOe, NMpeObIBaHUE B MeEC-

LCwm. 1. 19 mocranosnenus ITnenyma Bepxosroro Cyna P® ot 5 Hos6ps 1998 T.
Ne 15.
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Tax JMIIEHUs] CBOOOABI, HEBO3MOXKHOCTb TPYIOYCTPOUTLCS U T. II.)
U IPYTHX OOCTOSITENNBbCTB nAejia. HeoOXomuMo Takxke OTMETHUTb, UYTO
Cy/l BIpaBe OTCTYIIMUTh OT Hayaja paBeHCTBA J0JIeil B OOLIEM UMYIIE-
CTBE CYINpPYTOB IIPY HAIMYMK OJHOTO M3 yKa3aHHBIX B 1. 2 cT. 39 CK
00CTOSITENILCTB, TaK KaK 3aKOH He TpeOyeT Mx CoBOKYIHOCTU. O0-
CTOSITENIBCTBA, HAMOIIME CYIy IPaBO OTCTYMUTh OT Havajla paBeH-
CTBa JIOJIeW CYINPYTOB, JOJDKHBI CYIIECTBOBaTbH Ha MOMEHT paspe-
IICHUS CIIopa O pasjaesie mMyiectBa. OmpeneneHne Aoiei Cympy-
rOB B OOIIEM MMYIIECTBE MHPOM3BOAUTCS CYIOM B HOACATbHOM
Boipaxxenuu (1/2, 2/3, 1/3 u 1. ), T. €. KaK AoJjieii B mpaBe, a
3aTeM I10 KeJIaHWIO CYIIPYTOB OCYIIECTBIISIETCS] HAaTypalbHbIN pa3-
Jie]l UMYIIEeCTBa COINIACHO TIPUCYKICHHBIM MM IOJISIM.

B cocraB ummyiiecTtBa, momjexaliero pasjiesy, BKIIIOYAeTCs
o0llIee MMYIIECTBO CYIIPYroB (B TOM 4YMCII€ U ACHEXHBLIE CYMMBI),
HaXXUTOE CyNpyramu B Tepuoj Opaka U UMeoIleecs y HUX B HaJlu-
Yyl Ha BpeMsI pacCMOTPEHUs [ejla CydoM JMOO Haxomsiueecs Y
TpeTbuX Jull (apeHna, 0e3BO3Me3IHOE MOJIb30BaHUE, XpaHEHUE,
JOBEpUTEJIbHOE YIIpaBJecHUE, MOApsa U T. IL). Ilpu pasngene umyiie-
CTBa YYUTHIBAIOTCS Takxke oblye aoaru cyrpyroB (1. 3 ct. 39 CK) u
npaBa TpeOOBaHUS II0 003aTeIbCTBAM, BO3HUMKIIMM B MHTEpecax
cembu. OOLIME JOITU CYNpPYroB (HarpuMmep, KpeauT B KOMMepYec-
KOM 0aHKe Ha HYXObl CEMbM) U IpaBa TpeOoBaHUS (HampuMep, Mo
LIEGHHBIM OyMaraM — akIysIM, OOJMTalysIM, BEKCENIsIM) paclipene-
JISIIOTCSI MEXIY CYIpyraMy MHpOIIOPLUOHAILHO IPUCYKACHHBIM MM
ponsim. OOIIMe 00s13aTeNIbCTBa (HOJTH) CYIPYroB, KakK CleayeT 13
cogepxanus m. 2 cT. 45 CK, — a10 Te 00s13aTeNbCTBa, KOTOPHIE
BO3HMKJIY T10 MHUIIMATUBE CYINPYroB B MHTEpecax BCEil ceMbU, WIU
00513aTeIbCTBA OMHOIO M3 CYIIPYIOB, II0 KOTOPHIM BCE MOJYyYEeHHOE
MM OBLIO MCMOJIb30BAaHO Ha HYXIBI CEMbU (HAIpUMEpP, KPEIWT,
B3SITBIM CYIIpyramMy B 0aHKe Ha CTPOMTEILCTBO IOMa, JOIOBOp 3aii-
Ma). OOLIMI JOAT MOXKET ObITh PEe3yJbTaTOM COBMECTHOIO IPUYM-
HeHUs cynpyraMmu Bpeaa apyrum juiam (ct. 1080 I'K).

HeobxonuMocTh 00s13aTeILHOTO ydeTa MpM pasiesne UMylle-
CTBa CYIIPYTOB BCEX OOCTOSITEILCTB €r0 IPUOOpEeTeHUST YOeaIUuTeIb-
HO WJITIoCTpupyeTcs npaktukoit BepxoBHoro Cyma PO.

Tak, W3 MaTepuaJoB jAeja MO MCKYy AJlekceeBa K AJIEKCeeBOM O
pacTopXXeHUM Opaka M pasiesie HAXUTOro B Mepuoa Opaka HMMYIIeCTBa

(B TOM umciie aBroMamuHbel BA3-21063) BUIHO, YTO aBTOMAIIMHA, O KO-

TOpOIi BO3HUK CIOp, ObUIa BbIIeleHa AJIEKCeeBOM MO MecTy ee pabOThI

3a 100 ThIC. py0. nmpu cromMmocTy MaiiuHbl 430 ThiC. py0. Kak IMOOIIpeHue

3a JIOJrUii JOOPOCOBECTHBINM TPYI B CBSI3U € 35-J€TUEM MPEANPUSATUS. DTO
00CTOSITETLCTBO HE OTPUIIAIIOCH M MCTLIOM. B TO ke BpeMs AllekceeBa He
ocrmapuBaja YTBEepXIeHUIl ObIBIIETo MyXa o ToM, 4ro 100 ThIC. pYyoO.,

BHECEHHBIX €10 3a MallUHY, SBJSUIUCH CCYIOi MO MecTy paboThl AJleKce-

eBa, M Ipu3HaBaja 3Ty CyMMYy MUX OOLLUMMHU CpeICTBaMMU.



§ 3. 3aKOHHBINM peKVM UMYIIECTBA CYyIIPYyTrOB 201

IIpu ykazaHHBIX 00CTOSITENBCTBAX BbIBOA KpacHoapmeiickoro paii-
OHHOIO Cyda O TOM, 4YTO aBTOMAIllMHA — COOCTBEHHOCTb AJIEKCEeBOM,
HeJIb3s1 MPU3HATh NMPAaBWIbHBIM, TaK KakK Cyl He JaJl OIIeHKY ToMy (ak-
Ty, 9TO OHa ObUIa KyILJIeHa Ha oOlve cpeactBa cymnpyroB. Cyn Takxke He
ydeJsl, YTo MpUoOpeTeHrne AJIEKCEeeBOM aBTOMAIIMHBI IO JILITOTHOM IIeHe
M0 MecTy paboThl He yKas3blBaeT Ha TO, YTO OHA IepenaHa OTBETUMIIE
6e3BO3ME3IHO B BUJIE NapeHUs W, CJIEAOBaTeNbHO, NOJKHA OBITh MpH-
3HaHa €€ JIMYHBIM MMYIIECTBOM.

B cBsi3u ¢ aTum CynebHasi KoJulerust Mo rpaxaaHCcKuM aenam Bep-
xoBHoro Cyna P® B cBoeM onpeneneHun ot 10 deBpans 1997 r. ykazana,
YTO aBTOMOOWJIb, BBIIEJIEHHBIN IO JBIOTHOW 1IeHEe OJIHOMY U3 CYIPYTOB
Mo MecTy paboThl KakK IMOOIIpeHUe 3a J0OPOCOBECTHBINA TPYI, MOMIEKUT
BKJIIOYEHUIO B 00Illee MMYIIECTBO CYIIPYTOB MPU pa3pellieHUU CyIOM CIIO-
pa o pasjiesie 3TOr0 MmylecTBa, TaK KaK OIllaTa 3a HEro IMpou3BeaeHa
3a CcyeT OOIIMX CPEACTB CYNMPYroB, a yKa3aHHbIe OTBETUYMIIEH OOCTOSI-
TEJILCTBA MOJIyYeHUs] MallIMHbI He SIBJISIIOTCS OCHOBAHUEM IJISI TIPU3HAHUS
MpaB JIMYHONW COOCTBEHHOCTU AJIEKCEEBOIA.

B o6ocHoBaHue npuHaATOro peteHuss CymeOHast KOJIIeTHs 1o Tpax-
nmaHcKuM nenaM BepxoBHoro Cyma P® cocnanack Ha TO, YTO B COOTBET-
CTBUH KaK C paHee IeICTBOBABIINM 3aKOHOIATeILCTBOM (CT. 20—22 KoBbC),
TaK M C JEUCTBYIOIIMMU B HacTosiiee BpeMs cT. 34, 36, 38 CK umyiie-
CTBO, HAXWTOE CYNpyraMM BO BpeMsl Opaka, SIBJISIETCSI MX COBMECTHOM
cobcTBeHHOCTBIO. [Ipy pasmesie oOIIEero MMyIECTBa JOJMU CYMPYTOB MPH-
3HAIOTCH PAaBHBIMU .

Cynpyri BrOpaBe TpeOoOBaTh pasiefia BceX pasHOBUIHOCTEH
00l1Iero MMYILIECTBa, BKIIIOYas LIEHHbIe OyMaru, BKJaabl, Mau, JOJU
B KallMTaJIC, BHCCCHHBLIC B KPCIUTHLIC YUYPCXKIACHUA WM HHBIC
KOMMepYecKre OpraHu3allMid Ha WMs OJHOIo M3 Hux, u np. Ilpm
9TOM BaXXHO YCTAHOBUTDb I[CflCTBI/ITCJ'IbHYIO CTOMMOCTbL MMYLICCTBA
C YYETOM €ro peajbHON IIeHbl HE HAa MOMEHT IpUOOpEeTeHUs], a Ha
JCHDb pa3acjia UMyHICCTBaA. 3I[CCI> BO BHUMAHUME OOJIKHBI OBITD npu-
HATBI KaK CTeIleHb €ro M3HOCa M YTpaThl MOTPEeOUTENIbCKOM CTO-
VIMOCTH (aBTOMAaIUMHBI C OOJIBIIMM CPOKOM SKCILTyaTalluu, TeJIeBH-
30pbI, ayalo- WM BUACOTEXHMKA YCTApPEBIIMX MOIEIEH W T. IL.), TaK
u, HaOGOpOT, BO3MOXHOCTb CYIICCTBECHHOI'O poCTa CTOMMOCTU UMY-
1IECTBA BCJAEACTBUME MHQJISLUMU U UHBIX NMPUYMH (TIPEeAMETbl aHTHU-
KBapuara, OOBEKTHI HEABMKMMOCTHU, B TOM YUCJIEC KMJIBIC JOMa U
KBapTUPBI, KOTTEIXU, LIEHHbIe Oymarn u T. I1.). Ecium cynmom He
OymyT IPWHSTHI WCUEPITBIBAIONIME MEPhl K IPAaBUJIILHOMY OIIpee-
JICHUIO COCTaBa 06H1€l"0 NMyHI€CTBa CyIlpyroB m €ro CTouMOCTU Ha
MOMCHT BBIHCCCHUA PCLICHUA, TO 3TO IIPUBCIALCT K He0OOCHOBAHHO-
CTU CydeOHOIo pelleHMUs.

B cnydae korma mpu paccMOTpeHUMM CyIOM Jejia O pasmelie
COBMECTHOI COOCTBEHHOCTH CYIIPYTOB OyleT YCTAaHOBJIEHO, YTO ONWH

'BBC P®. 1997. Ne 6.
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U3 CyMpyroB Bompeku TpeboBaHusM cT. 35 CK mpousBen ortdyxie-
HME OOILEro MMYyIleCTBa WM M3pacxoioBajl e€ro mo CBOEMy ycC-
MOTPEHHUIO BOMIPEKU BOJIE APYroro Cympyra M He B MHTepecax ce-
MbU JIMOO CKPbUI MMYIIECTBO, TO TpPU pasiesie JOKHO ObITb y4-
TEHO 3TO MMYLIECTBO JIMOO €0 CTOMMOCTD .

PaccmatpuBasi neno o paszmesie oOIlIero MMYIIECTBa CyMpy-
TOB, Cyl TakKxe OmpenesisseT BUAbI MMYIIECTBA, HE IIOAJIEXKAIEro
pasneny. Tak, M3 cocTaBa MMYIIECTBA, 3asBJICHHOTO CYIpyramu K
pasneny (OHO OTpaXXeHO B ONMCHM MMYIIECTBA), Cyd MCKIIOYaeT
COOCTBEHHOCTh KaXKJIOTO M3 CYIIPYroB (pa3neibHYI0 COOCTBEHHOCTD).
Kpome Toro, 1. 4 cr. 38 CK maeT mpaBo cyny IpH3HATh WUMYIIIE-
CTBO, HAXWUTOE KaXIbIM U3 CYMPYroB B IEPUON WX DPa3lebHOIo
MPOXUBAHUS MPU TIPEKPaIIeHNH CEMEWHBIX OTHOIICHUH, COOCTBEH-
HOCTBIO KaXIIOro M3 HMX.

He nomnexar pasneny BelliM, IPUOOPETEHHBIE MCKIIOUUTEIb-
HO N1 YIOBJIETBOPEHUS TOTPEOHOCTE HECOBEPIIEHHOJIETHUX JIe-
teit (m. 5 cr. 38 CK). OHu nepenaroTcs TOMy U3 Cynpyroe, ¢ KOTO-
pPbIM TIPOXUBAIOT HeTH, NpudyeM 0e3 KaKoil-1nbo KOoMIIeHCcAluu
npyromy cympyry. K takum Bemiam, cormacHo 1. 5 cr. 38 CK, otHO-
cATCSl oneXkna, OOyBb, IIKOJbHBIE M CIIOPTUBHBIE TPUHAIICKHOC-
TU, MY3bIKaJIbHble MHCTPYMEHTHI, JeTCKasi OMOIMoTeKa W UHBIC,
He TMpUBEACHHBIE B TEKCTE CTAaTbM BEIIU (UTPOBBIE IMPUCTABKH,
KapTpuaxu u T. 1..). [IpumevarenbHO, YTO 3aKOH HEe TOBOPUT B IaH-
HOM CJIydyae O TOM, YTO 3TO JOJDKHBI OBITh OOILME METU CYIpPYTOB.

He yuuthiBatoTcsl mpu pasaelie oOIlIero MMYIIEeCTBa CyIIPYIoOB
BKJIaJbl, BHECEHHbIC CYIIpyraMM 3a cYeT OOIlero MMYyIlecTBa Ha
MMsI UX OOIIMX HECOBEPIIEHHOJIETHUX JeTeld. Takue BKJIaabl CUMTa-
10TCs npuHaieskamymu AeTsaM (4. 2 m. 5 cr. 38 CK). Eciu ke ooy
M3 CyNpyroB NejlaeT BKJIAAbl B OAHKOBCKOE yUpeXIeHue Ha HMs
CBoero pedbeHka OT mpeAblayllero opaka 6e3 coriacust Ipyroro Cyr-
pyra, HO 3a CYeT OOIIMX CPEACTB, TO JAaHHBINA BKJIaA TOIICKUT
pasgeny.

YcTraHOBUB COCTaB MMYILECTBA CYIPYTrOB, TMOJIEXKAIEro pa3-
Jedy, U ero CTOMMOCTb, Cyl OIpeAe/sieT, KaKoe KOHKPETHO UMY-
IIECTBO MOJJICXKUT Tepeaade KaxkIoMy M3 CYIPYrOB B COOTBET-
cTBUM C ero goneit. [lpu pelleHMM JaHHOrO BoIpoca Cyd, €CTe-
CTBEHHO, PYKOBOJICTBYETCS TTOXETaHUSIMU CYTIPYrOB. A €CIIA CYTIPyr1
HE MOTYT IPUIATU K COIJIACHIO, TO CYI MPHUCYKIAET CIIOPHBIC Ipe-
METhI U3 COCTaBa OOILErO MMYILECTBA C YUETOM BCEX OOCTOSITESIHCTB

1CM. 1. 16 mocranosenus Ilnenyma BepxoHoro Cyma P® or 5 Hosi6ps 1998 T.
N° 15.
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Jiesia TOMy U3 CYTIpYTroB, KTO 0ojiee BCero B HUX HyKaaeTcs (B CBSI3U
C COCTOSIHHEM 300POBbSI, NPO(PECCUOHATBLHON AEATEIbHOCTBIO, ISt
BOCIIMTAHUS HecOBepllleHHOJAeTHUX aereii). Cym MoxeT IepeaaTb
OTHOMY U3 CYIPYTOB MMYIIECTBO, CTOMMOCTh KOTOPOIO IIPEBHILIA-
€T ero A0/, eCAv paclnpeneuTh MMYIIECTBO B COOTBETCTBUU C
omnpeae/IeHHBIMU J0JISIMUA HeBOo3MOXHO. Kak ycraHopeHo 11. 3 cT. 38
CK, eciu omHOMY M3 CYIIPYrOB IepenaeTcsl UMYIIECTBO, CTOMMOCTD
KOTOPOIO MPEBbIIIAET MPUYUTAIOLIYIOCS €My AOJI0, APYroMy CYII-
PYIy MOXET OBITh NPUCYXKIECHA COOTBETCTBYIOLIAS JEeHEXHAasl WU
MHas KoMIeHcauus (T. €. BelllaMu, TOIJICXKAIIMMU TakKe pa3aesy).
Bompoc o aeHexHOol KOMIIEHCALMM MOXET BO3HUKHYTh U IIPU pa3-
Jiejie UMYIIECTBA, COCTOSIIETO M3 MPeAMETOB MPoghecCUOHATbLHON
JIesITeIbHOCTH (MEIMIIMHCKOe O0OpyIoBaHUE, IIBEHHOE 000pymo-
BaHWE, MY3bIKAJIbHbIE MHCTPYMEHTBI, CTYAUS 3BYKO3aIlMCU W Jp.).
Ha npakTtuke nmpeaMersl TpodeCCUOHAILHON AeITeIbHOCTU Tepe-
JAIOTCS CYTIPYTY, OCYILECTBISIONIEMY COOTBETCTBYIOIIYIO JESITE/Ib-
HOCTb, a JIPyroMy CYIIPYTy MPUCYKAAETCSI COOTBETCTBYIOIIASl KOM-
MeHCcalMs COIJIACHO €ro IoJie B 00LIeM UMylecTBe. JleHexXHass KOM-
neHcalys OPUCYXKIACTCS CYIOM OIHOMY M3 CYIPYIOB U B TOM
cydae, Korga cyl He YIAOBJIETBOPSIET €ro TpeOOBaHWSI O BbIIEIE
oI U3 OOIIero MMYyIlecTBa B HaType. Tak, B COOTBETCTBMM CO
ct. 254, 252 (m. 3) I'K cyn BmpaBe oTKa3aTh B MCKE YYaCTHUKY
JIOJIEBOII COOCTBEHHOCTH O BBIJEJIE €ro JOJM B HAType, €CJd BhI-
JIe]l; a) He JOITycKaeTcsl 3aKOHOM (CM., Hampumep, II. 2 cT. 258 T'K);
0) HEeBO3MOXEH 0e3 Hecopa3MepHOIo yllepba MMYIIECTBY, HaXo-
JIdiieMycs B obieid coocteeHHocTU. Ilon Takum yiepbom clieayeT
MMOHMMAaTh HEBO3MOXHOCTh MCIOJIb30BAaHMUS UMYIIECTBA M0 LIEJIEBO-
MY Ha3HAYeHMIO, CYIIECTBEHHOE YXYAIIEHHE €ro TeXHUYECKOIO
COCTOSIHMSI MO0 CHIDKEHUE MaTepHaIbHOM WM Xyd0XKeCTBEHHOM
LICHHOCTU (HampuMep, KOJUIEKLIMU KapTUH, MOHET, OMOIMOTeKa),
HeyI0OCTBO B MOJIB30BaHUU U T. I OIHAKO TOLJA 3TOMY CYIIPYTY
JIOJDKHA OBITh BBIILJIAY€HA CTOMMOCTb €TI0 J0JM (B BUAE JEHEXHOM
CYMMBI WJIM MHOM KOMITEHCALIMM) OpYruM cyrpyrom. Ilpuyem BBITI-
JlaTa MOJOOHON KOMIIEHCALMM CYIpPYTy BMECTO BbIAE/Ia €ro A0Iu B
HaType OOMyCKaeTcs II0 OO0IIeMy IMpaBUJIy TOJbKO C €ro Corjiacus
(m. 4 cr. 252 IT'K). JIuiub B ciay4asix, Korga J0Jsl CyIpyra He3HauM-
TeJIbHA, HE MOXET OBITh peaJIbHO BBIIEICHA WU OH HE MMEET CyIlle-

1 Cm. . 35 mocranosnenus Ilnenyma Bepxosroro Cyga P® u Ilnenyma Bric-
rero Apoutpaxtoro Cyma P® or 1 uiona 1996 r. No 6/8 «O HEKOTOPBIX BOIT-
pocax, CBSI3aHHBIX C MIPUMEHEHNEeM JacTu nepBoil ['paxkpaHckoro koaekca Poc-
cuiickoit @eneparn» (BBC PD. 1996. Ne 9).
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CTBEHHOIO MHTEpeca B MCIIOJIb30BaHMM OOILIEro MMYIIECTBA, CYI
MOXET U IIpU OTCYTCTBMM €ro CoIjlacusl 00s13aThb APYroro cympyra
BBIIUIATUTh €My KOMIIEHCaluio. Bompoc o Tom, MMeeT JM Cympyr
CYILIECTBEHHBI WHTEPEC B UCMOJb30BAaHMM OOIIETO0 UMYIIIECTBA, pe-
1IaeTcsl CyAOM B KaXXJOM KOHKPETHOM CJydae Ha OCHOBAaHWU HC-
CJIEZIOBaHUSI U OLIEHKU B COBOKYITHOCTU MPEACTABJIEHHBIX CTOpPOHA-
MM J0Ka3aTeJbCTB, MOATBEPKAAIOIINX, B YACTHOCTU, HYXIAEMOCTh
B HCMOJIb30BaHUM 3TOT0 MMYIIECTBA B CUJTy BO3pacTa, COCTOSIHUSI
300pPOBbs, IPOPECCUOHANIBHON NeATEIbHOCTH, HAJWYUS JEeTeH,
IPYTMX 4YJICHOB CEMbM, B TOM YMCJIE HETPYAOCIOCOOHBIX, M T. .
ITpaBuna cr. 252 T'K o pasgene mmyllecTBa, HaxoOAsSIIErocss B J10-
JIEBOW COOCTBEHHOCTM, W BblEJie M3 HEro JOJU TPUMEHSIOTCS Cy-
JaMy W TIpY pa3pelleHrM Cropa MEXIY CylpyraMmu O pasjiesie He-
JIENVMOM BelIM — Belly, pas3fea KOTOpPOH B HAType HEBO3MOXEH
0e3 M3MEHEHHUS €€ Ha3HA4yeHHUs, HapuMep aBTOMAIMHBI, Tapa-
>Xa, OMTHOKOMHATHOM KBapTHpPbI, MY3bIKQJIbHOTO MHCTPYMEHTa U T. TI.
B otnmenbHbIX ciydasix ¢ y4eTOM KOHKPETHBIX OOCTOSITESIbCTB Jejia
Cyl MOXET MepenaTh HeASAMMYIO Belllb B COOCTBEHHOCTb OTHOMY
U3 CYIPYroB, MMEIOIIEMY CYILIECTBEHHBII MHTEPEC B €€ MCIIOJIb30-
BaHWM, HE3aBUCHMMO OT pa3Mepa €ero J0jJu, a JIPYyroMy Cymnpyry
COOTBETCTBEHHO MNPUCYAUTH ACHEXHYI0 WIM MHYIO KOMIICHCALIUIO
(mpyroe uMyILIECTBO, 3asABICHHOE K pasieldy, COOTBETCTBYIOLIEH
ctoumoctr). HeBo3MOXHOCTh pasjena oOOILIEro MMYIIeCTBAa B HATY-
pe nubo BbIAESa U3 HEro JOJAM B HaType HEe MCKIIYaeT TpaBa
OIHOTO M3 CYIIPYroB 3asiBUTh TpeOOBaHME 00 OMpeAcACHUU CYIOM
MOopsAAKa ITOJB30BAHUA 3TUM HMMYILECTBOM, €CJIA 3TOT IOPSNOK HE
YCTAHOBJIEH COIVIAIIEHUEM CTOPOH (pedb MOXET MATU O XKWJIOM JOME,
KBapTHUpe, 3emessHOM y4yacTke). Paspeliast Takoe TpeOGoBaHUE, CyI
YUUTHIBAET (DAKTUUECKU CAOXKMBIIUICS MOPSIAOK MOJIb30BAHMST UMY-
LIECTBOM, KOTOPBbIA MOXET TOYHO HE COOTBETCTBOBATh AOJSIM B
MpaBe OOLUEH COOCTBEHHOCTH, HYXKIA€MOCTb KaXIOrO0 M3 CYMpY-
TOB B BTOM MMYIIECTBE U PEAIbHYIO BO3MOXHOCTb COBMECTHOIO
TOJIb30BAHMS .

HeobxonMo MMeTh B BUY, UYTO IMPOU3BEIACHHBIA BO BpeMs
Opaka pa3zmes COBMECTHON COOCTBEHHOCTH CYIIPYIOB O3HAadaeT IIpe-
KpallleHWe TpaBa OOl COOCTBEHHOCTH TOJBKO Ha pasle/ieHHOe
nMylecTBo. [1oaToMy Ta ero yacth, KOTopasi He Oblla pasielicHa,

1 Cm. m. 36, 37 mocraHosieHus Ilmenyma BepxoBHoro Cyma P® u Ilnenyma
Bricmero Apoutpaxknoro Cyma P® or 1 uronst 1996 1. Ne 6/8 «O HEKOTOPBIX
BOTIpOCaX, CBSI3aHHBIX C MPUMEHEHMEM YacTH TIepBoi ['pakmaHCKOro Kojekca
Poccuiickoit @enepanyn» (BBC PD. 1996. Ne 9).
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a TakKKe MMYILECTBO, HAXKUTOE CYIIpyraMu B Iiepuoj Opaka B Jajib-
HeWIIIeM, COCTaBJIsSIIoT B cooTBeTcTBUH € 1. 6 cT. 38 CK mx coBmec-
THYIO COOCTBEHHOCTb, €CJIM, KOHEYHO, MHOE He IIPEAyCMOTPEHO
JIOTOBOPOM MEKAY HUMMU.

§ 4. /loroBopHbIid pe;KMM UMYIIECTBA CYNPYroOB

4.1. Ilonsitue, hopma 1 comepkanue OpayHoro aorosopa. MH-
CTUTYT JOTOBOPHOTO pexXuMa MMyIlecTBa cynpyroB (cT. 40—44 CK)
SIBJISICTCSI HOBEJUIOM CeMelHOro 3akoHomartesibcTBa. OH AaeT IMpaBo
CyIpyraM CaMOCTOSITEJIbHO OIpeIe/ATh COAEp:KaHUE CBOUX HMY-
LLIECTBEHHBIX OTHOLLIEHUH (MpaB U 00sI3aHHOCTEI) B OpayHOM JIOTOBO-
pe. Bo3aMoxkHOCTB 3aKkiitoueHMs1 OpayHOro JIOroBOpa BIEPBBIE B pOC-
CHMIACKOM 3aKOHOJATEeJIbCTBE ObLIa TpemycMoTpeHa I 1 cr. 256 TK
(metictByeT ¢ 1 auBapsg 1995 r.), rme ObUIO yKa3aHO, YTO «MMYILIE-
CTBO, HAXWUTOE CYNpyramy BO BpeMs Opaka, SBJISETCS UX COBMeE-
CTHOW COOCTBEHHOCTbIO, €CJIM JOTOBOPOM MEXTY HUMU HE YCTaHOB-
JIeH WHOI pexXXyMM 3TOro MMmyliliecTBa». B pesysnbraTte cymnpyru mo-
JIYIUJIM TIPABO CBOOOMHOIO PACIIOPSIKEHUS HAXUTBIM B Opake
MMYIIECTBOM C YYE€TOM COBPEMEHHBIX COLMAIbHO-3KOHOMUYECKUX
YCJOBUI M yKJIafa XW3HM HaceJeHMs], a TakXKe MCXOMAs U3 CBOMX
KOHKPETHBIX 00CTOSITENhCTB U MHTepecoB. Hopmbl 'K obiiiero xa-
pakTepa O OpayHOM AOTOBOpPE CYNPYroB MOJYYWIU JajbHEHIIee
paseutne B CK. B m1. 8 «/loroBopHBIi pesknM MMYIIIECTBA CYIIPYrOB»
CK pocraTtoyHO MOmpoOHO YperyarMpoBaHbl OTHOIIEHUSI, CBSI3aHHbBIC
C 3aKJII0YEHVEM, UCTIOIHEHUEM, U3MEHEHUEM, PaCTOPXKEHUEM, a TaK-
Ke MpU3HAHMEM OpayHOro AOroBopa HeaehcTBUTEIbHBIM.' IToHsTHE
OpagHoro moroBopa maetcs B cT. 40 CK.

bpaunsiii doeco6op — smo coenauienue AUy, 8CMYNAIOWUX 8
Opak, uau coenauleHue cynpy208, onpeoensioujee UMyu,ecmeeHHble
npaea u 06s3aHHOCMU Cynpyeoe 6 bpake u (uaiu) 6 cayuae eeo pac-
mopxucenus. TlyreM 3aKiodeHus] OpavyHOIO JOTOBOpA yCTaHAaBJM-
BaeTCsl JIOTOBOPHBI pEXUM MMYIIECTBA CYMPYroB, KOTOPBIA MO-
KET OTJIMYAThCSI OT 3aKOHHOTO PekrMMa MMYIIECTBA CYIPYTOB.

MOXHO ¢ TOCTaTOYHOM CTETIEHbIO YBEPEHHOCTH TIPEATOIOXKUTD,
YTO Ha TIEPBBIX ITOpaxX OpayHbI JOTOBOP HE TMOJYYUT IIMPOKOTO
pacmnpoctpaHeHus: B Poccun. OcoOeHHO 3TO KacaeTcsl 3aKJII0UeHUS
OpakoB MeXIy MOJIOIbIMU JIIOIbMHU, HE OOpPEMEHEHHBIMHU JIOpPOTrO-
CTOSIIIIMM MMYILIECTBOM M KPYIMHBIMU JTEHEKHBIMU HaKOTUICHUSIMU.
[IpencraBasieTcs, 4TO TMOJIB30BATHCS HA TMPAKTUKE BO3MOXXKHOCTHIO
3aKJIIOYEHUS] OpavyHOro JoroBopa OYyIyT B OCHOBHOM COCTOSITEJNIb-
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Hble TpaXKJaHe, KaK 3T0 U MPUHSATO B OOJBIIMHCTBE 3apy0esxkHbIX
TOCYIapCTB, II€ TAaKOW MEXaHW3M pPEryJMpOBaHUsS MMYIIECTBEH-
HBIX OTHOIIEHMI MEXIy CYIpyraMM IpeayCMOTpPeH IaBHO, OIHAKO
(bakTUYEeCKU MMEET OrpaHUYEHHOE MPUMEHEHME .

BpauHblii TOroBOp MMEET CIOXHYIO IOPUAMYECKYIO IIPUPOLIY.
OH npeacTaBiisieT co0OM ONHY M3 Pa3HOBUAHOCTEN TIpakdaHCKO-
MPaBOBBLIX JOTOBOPOB, HAMpaBJE€HHBIX HAa YCTAaHOBJICHUE WIM W3-
MEHEeHMe TIpaBoBOro pexmma umyuiectsa (cr. 420 T'K onpenensi-
€T JIOroBOp Kak corjiallleHWe ABYX WIM HECKOJbKUX JIUIL 00 ycTa-
HOBJICHMY, U3MEHEHUM WM IpeKpallleHUM TPaXIaHCKUX MpaB U
o0s13aHHOCTei). TToaToMy OpauHbIii JOrOBOp JOJDKEH OTBedyaTb TeM
TpeboBaHMsIM, KoTopble 'K mpenbsiBasieT K IpaxkaaHCKO-IPaBO-
BBIM JIOTOBOpaM (IeeCIoCOOHOCTh CTOPOH, MX CBOOOMHOE BOJIEU3b-
SIBICHUE, 3aKOHHOCTh COJAEpXKaHMS AOroBOpa, COOJIOAEHUE YcTa-
HOBJIEHHOI ¢opMbl). KpoMe Toro, namMeHeHue U pacTopkeHue opayd-
HOTO J0roBOpa IIPOM3BOASTCS MO OCHOBAaHMSIM U B IOpPSAKE,
npeaycMotrpeHHbIM 'K a5t udMeHeHUsT 1 pacTopxkeHus AOroBopa.
B 10 e Bpemsi OpauHblii JOroBOp O0JadacT OMpEAC]IEHHON Crelu-
(ukoii 1Mo CpaBHEHUIO C OPYTMMM TIPaXIaHCKO-IPAaBOBbIMU JOI0O-
BopaMu, KoTopasi U Hauuia cBoe 3akperieHue B CK. OcobeHHOCTU
Opa’yHOro JOroBOpa OTHOCATCS K €ro CyObeKTHOMY COCTaBy, Bpe-
MEHU 3aKJII0YEeHUSI, MPEeIMETy M COACPXKAHMIO JI0roBOpa.

Cybsexmamu bpaunoeo doeosopa, Kak ciaenyet us cT. 40 CK,
MOTyT OBITh KaK JIMIla, BCTyIawllue B Opak (T. €. rpaxkmaHe, elie
He SIBJIAIOLIMECs CyNpyraMu, HO HaMepeBalollecss MU CTaTh), Tak
U JINLA, Y€ BCTYNUBIIME B 3aKOHHBIM Opak, — cymnpyru. Croco0-
HOCTh K 3aKJIIOYEHUIO OpayHOro JOroBopa CBSi3aHa * CO CIOCOOHOC-
ThIO K BCTYIUIEHUIO B Opak. [ToaToMy OpayuHbIii TOrOBOP MOXKET ObITh
3aKJTIOUEH MEXIy MeeCrOCOOHBIMU TpaXkaaHaMu, JTOCTUTIIIMMU Opad-
HOTo Bo3pacTa (T. €. BOCeMHaAuaTy JieT). Ecau o He JOCTHUINIO
OpayHOro BO3pacTa, HO TOJYYWUJIO paspelleHhe opraHa MECTHOIO
caMOyIpaBJIeHUsI Ha BCTYIIEHWE B Opak, TO OHO MOXET 3aKJIIO-
YUTh OpavyHbIA JOTOBOP OO MOMEHTA perucrpaluu Opaka C MHUCh-
MEHHOTO cornacusl poaureiieid wim noneuuteneir (cr. 26 I'K). IToc-
Jie BCTYIUIEHMSI B OpaK HECOBEPILIEHHOJIETHUI CYIIPYT MpUOoOpeTaeT
rpaXkJIaHCKYIO JieecrocobHOCTh B mosiHOM obbeme (cT. 21 TK), a
3HAYUT, BIIPaBE 3aKIIOYUTH OpayHbIii JOTOBOp caMocTosiTesibHO. Ca-

1 Cwm., Hamp.: Yegpanosa E. A. Ykas. cou. C. 63—64; I'paxkaaHcKoe ¥ TOProBoe
MpaBo KalMUTAJIMCTUUECKUX TocynapcTB: YuyeoHuk / [lox pen. E. A. Bacuavesa.
M., 1993. C. 520—521.
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MOCTOSITEJIBHO BIIpaBe 3aKJIIOYUTh OpayHbIii JOTrOBOP IIPU BCTYII-
JICHUX B OpaK B YCTAHOBJICHHOM IIOPSIIKE 3MaHCUITMPOBAHHBIE HE-
COBEPIIIEHHOJIETHUE, TTOCKOJIBKY C MOMEHTA SMaHCUMNALMM OHU CTa-
HOBSITCSI TIOJTHOCTBIO AeecriocoOHbMM (cT. 27 I'K). I'paxkmanmH, or-
paHuuyeHHbI cymoMm B aeecriocooHoctu (cT. 30 CK), mMoxeTr ObITh
CyOBEKTOM OpavyHOro IOroBOpa, HO C COIVIACHSI CBOETO IIOIEeYUTe-
qs1. Ilomaraem, 4to OpayHbI TOrOBOP OTHOCUTCSH K CACJIKAM CTPO-
ro JIMYHOTO XxapakTepa (3TO IOATBEPXKAAET M CPaBHEHME COIEP-
xKaHug ct. 40 u 99 CK), ciegoBaTesibHO, OH HE MOXET ObITh 3aK-
JIIOYEH HU 3aKOHHBIM ITpeACTaBUTENIEM JIMLIa, BCTyHAIOLIEro B Opax,
WIH CyIpyra, HA MO JOBEPEHHOCTHU IpEACTaBUTENEeM (IOBEPEHHbBIM
JINLIOM).

bBpaunstii docoeop modcem Obimb 3aKAOHUEH KAK nepeod eocy-
dapcmeeHnoll pecucmpauuetl 3aKA4eHUs opaka, maxk u 6 arboe
eépemsa 6 nepuod oparxa (ct. 41 CK). OgHako OpayHBIN JTOTOBOD,
3aKJIIOYEHHBIN 10 TOCYIapCTBEHHOM perucTpalnm 3aKJIroYeHus oOpa-
Ka, BCTyHaeT B CUJly C MOMEHTa TroCyJapCTBEHHOW perucrpauuu
3aKiIoueHus Opaka. I1py 3ToM BpeMEHHBIX OrpaHUYeHUI, CBSI3aH-
HBIX C YCTAHOBJIEHMEM KaKOro-J100 MpeaebHOrO CPpoKa OT MOMEH-
Ta 3aKJIIOYEeHUs1 OpavyHOro AOroBOpa J0 MOMEHTAa TOCYyIapCTBEHHOM
pervucTpaumy 3akJiloueHus Opaka, 3aKOH He MpeaycMaTpuBaert.
Taxkum obOpa3zoM, OpavHbIil JOrOBOP MOXKET BCTYIUTh B CHUIIy 4epe3
o001 (B TOM 4YMCII€ IOCTAaTOYHO UIMTEbHbBIN) MEpPUOI BpPeMEHU
rmocJsie €ro 3akiodeHus. BaxkHo, 4ToObI cocTOsIIach rocyiapCcTBEH-
Hasl perucrpaiys Opaka MeXay JWIaMu, 3aKJIIOYMBIIMMU Opay-
HBIIA JOroBop. M HampoTuB, eciau, HECMOTPsI Ha 3aKjIoYeHue Opad-
HOTO JOroBOpa, IOCYAapCTBEHHAsl pervucTpalusi Opaka Tak M He
COCTOSIIaCh, TO TAKOW JIOTOBOP HE MMEET IOPUIMYECKON CWJIBI U He
MOPOXAaeT HUKAKKUX TPaBOBbIX MocyeacTBUid. CrenyeT Takke UMeTh
B BUOY, YTO 3aKjII04eHHE OpayHOro IOroBopa — 3TO MpPaBO, a He
00513aHHOCTb JIMII, BCTyHAlOIIUX B OpakK, W CYIIPYIOB.

BpauHblil 1OroBOp 3aKII04AETCSI 8 HUCbMEHHOU (opme TIyTeM
COCTaBJICHMS OTHOTO JOKYMEHTA, MOAMMCAHHOTO CTOPOHAMMU, U MO~
JICXKUT 00513aMeAbHOMY HOMApuaibHomy yoocmoeeperuro (1. 2 cT. 41
CK). bpayHBIii JOroBop yAOCTOBEpSIETCS HAOIIMChIO HOTapuyca B
rOCyIapCTBEeHHON WJIM YacTHOM HOoTapuajabHOI KoHTope. I[Ipu stom
HOTapuyC MOOKEH HE TOJbKO MPOBEPUTH COOTBETCTBUE 3aKOHY
OpayHOro JOroBOpa, HO U Pa3bsICHUTH CTOPOHAM €r0 CMBIC] U 3Ha-
yeHHe. TeKCcT IOoroBopa JOJDKEH ObITh HAIlMCAH SICHO M YETKO, He
COEPKAaTh MOMYMCTOK, MPUIIMCOK M HEOTOBOPEHHBIX MCIIPABICHUIA.
[Tpyryem amuauu, UMeHa U OTYECTBA CTOPOH B OpavyHOM JOTOBOpE
BO M30€XaHME BO3MOXHBIX HEeIOpa3yMEeHMIA NOJKHBI OBITh yKa3a-
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HBI TTOMHOCTEIO (cT. 1, 35, 44, 45, 53, 54 OcHOB 3aKOHOIATEILCTBA
o HoTapuare). HeykocHuTenbHOe MCHOIHEHUE JAHHBIX TPEeOOBAHUIA
3aKOHA SIBJISIETCSl OYeHb BAXKHBIM KaK JISI CAMMX CTOPOH OpayHOro
JIOroBOpa, TaK W IJISI TpeTbux Jui. JlelficTBue OpayHOro AOroBopa,
KaK MpPaBWIO, PACCUYUTAHO HA UIUTEJIbHBIM TMEPUON BpeMeHu, YTO
TpeOyeT SICHOCTU 1 YETKOCTHU B ONPEACICHUN MMYILIECTBEHHBIX IIpaB
1 00SI3aHHOCTEl CYIIPYrOB, KOTOpbIe U OOECIEUYMBAIOTCS HOTApU-
aJbHOI (bopmolt OpayHoro moroBopa. HecoOmomeHne HoTapuaib-
HOIl (popMBI OpayHOIO IOroBOpa BJIEUET €r0 HENeCTBUTEIBHOCTD
(. 1 cr. 165 I'K). Takoit moroBop sIBisieTCSI HUYTOXHBIM U HE BJIe-
YeT IOPUANYECKUX IMOCJIEACTBUI, 33 UCKIIOYCHUEM TeX, YTO CBS-
3aHBI C €r0 HeNeHCTBUTENBHOCTBIO (cT. 167 T'K).

3a HoTapuajabHOE OEWCTBUE MO YAOCTOBEPEHUIO OpavyHOro a0-
roBOpa B3MMAaETCs rOCyJapCcTBEHHAs MOLUIMHA KaK 3a YIOCTOBEpE-
HHME JTIOTOBOPOB, MPEAMET KOTOPBIX TOIEXUT olleHke. Ee pazmep
coctaBisieT 1,5% or cymmbl goroBopa, HO He MeHee 50% or mu-
HUMAaJIBLHOTO pa3Mepa oruiaThl Tpyna (romm. 3 m. 4 cT. 4 3akoHa o
rocyaapcTBeHHOI mouuivHe). Ecau ke mpeamMeToM OpayHOro I0ro-
BOpa sBJISIETCS Oymylllee MMYIIECTBO CYIPYroB, HE IMOJJjiexallee
OlLIEHKE Ha MOMEHT 3aKJI0ueHMsl AOroBopa, TO pa3Mep rocynap-
CTBEHHOI IIOIUIMHBI B TaKWUX Cay4yasx OydeT paBeH ABYKPAaTHOMY
MMHHMAaJILHOMY pa3Mepy oIuiaThl Tpyda (mmoam. S 1. 4 cT. 4 3aKoHa o
rOCYIapCTBEHHOU TOLUIMHE).

BpauHbie 10roBophl, 3aKJIIOUEHHBIE CYIIpyraMu B COOTBETCTBUU
cm 1 cr. 256 TK ¢ 1 gauBapst 1995 r. mo 1 mapra 1996 r., umeror
IOpUINYECKYIO CUIY M 0€3 HOTapMaJIbHOTO YIOCTOBEPEHUSI, TaK KakK
I'K He mpemycmaTpuBan Uit OpauyHBIX JTOTOBOPOB 00s13aTEIbHOMN
HoTapuabHOI (opmbl. CilenoBaTebHO, OpauyHbIil JOTOBOp, 3aK-
JIIOUEHHBIN CyMpyraMu B 3TOT MEPHUOJ BpPEMEHHU B IIPOCTOM ITHMCh-
MEHHOI (popMe, ABISIETCS NEeCTBUTEIbHBIM, €CJIM TOJBKO €ro Co-
JIepxaHue He mpoTtuBopedut TpedoBaHusM CK. B atoif cBs3u m. 5
cr. 169 CK crneumaibHO OroBOpeHO, 4YTO ycTaHOBJIeHHbIEe . 8 CK
(cT. 40—44) yCNnoBUS U TIOPSNOK 3aKIIFOYSHUS OpPavyHBIX JOTOBOPOB
MNPUMEHSIOTCS K OpavyHbIM JOTOBOpaM, 3aK/II0OYEHHBIM Hocjie 1 Mapra
1996 r., T. e. mocne BBeaeHuss CK B neiicTBre. 3aKIIIOUEHHBIE Ke 10
1 mapra 1996 T. OpadHble OOTOBOPHI JIEHCTBYIOT TOJIBKO B YacTH,
He npotuBopeyaileit noaoxenusm CK.

BpauHblii 1OroBop MOXET OBITh 3aKJIIOUeH Ha OIpeaeeHHBIN
CPOK (CPOYHBII JAOTOBOp) MM 0e3 yKazaHUsSI CpoKa (IOTOBOp C He-
OIIpeNEeICHHLIM CPOKOM AelicTBus). [IpaBoBoil pexum MMyIIECTBa
CYIpPYroB, HaXWTOIO JO BCTYIUIEHUs OpayHOro AOroBopa B JEWi-
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cTBUE, Oyner ompenesitbest mo npaswiaM 1. 7 CK, T. e. Ha 310
VMIMYILIECTBO OyIeT pachpoCTpaHSIThCI PEXUM OOIlel COBMECTHOM
CcOOCTBeHHOCTH CyIpyroB. OgHako B OpayHOM OOTOBOPE CYIIPYTH
MOTYT MPEeIyCMOTPETh U3MEHEHUE IIPABOBOIO PeXXMMa TaKOrO MMY-
IecTBa Kak Ha Oymylee BpeMsl, TaK U C OOpaTHOW CWJION, HaIlph-
Mep, ¢ MOMEHTa 3aKitoueHus Opaka. Ilocine okoHYaHUsT cpoKa Jeii-
CTBUS OpavyHOro JOroBOpa MMYIIECTBEHHBIE IpaBa M 00sS3aHHOCTHU
cymnpyroB OymyT perynaupoBaThbcsas HopMamu CK o 3aKOHHOM pexu-
M€ WMMYIIECTBA CYIPYTOB.

ITpumepHBIe 00pa3lbl OpavyHOIro JOTOBOpa MPUBOASATCS B Ha-
VUHOI JHTepatype'.

IIpedmem 6paunoeo docoéopa — UMyILIECTBEHHBIE OTHOILICHMUSI
MEXIY CYNpyramu, Kakue-JIn0o Apyrue cCeMeiHble OTHOILLEHUS
OpaYyHbBIM JTOTOBOPOM PEryIupoBaThcsl He MOryT. C IOMOIIbIO Opay-
HOTO JIOrOBOpa CYITPYTM MOTYT PeajvM30BaTh CBOE MPABO Ha M3MeE-
HEHUE TI0 COOCTBEHHOMY YCMOTPEHWIO YCTAaHOBJEHHOIO 3aKOHOM
pexxrMa COBMeCTHOI cobcTBeHHOCTU cyrpyroB (1. 1 cT. 42 CK).

Codepaucanuem bpaurnoeo 0oeo6opa SIBASIIOTCS €r0 YCJIOBUS, B
KOTOPBIX CTOPOHBI YCTaHABIMBAIOT MPABOBOM PEXUM CYMPYKECKO-
ro uMmyiiectsa. B ycioBusix OpadyHoro goroBopa (OUKCUPYIOTCS pe-
IIeHUSI CTOPOH IO BaxKHEHINUM, C MX TOYKU 3PEHUS, acIieKTam
MMYIIECTBEHHBIX OTHOLICHUI CyNpyroB B Opake M (WIM) B CiIydae
ero pactopxeHusd. Ilo cytu, OpauyHbIii JOTOBOp — 3TO BOJEBas
MojIeJTb TIOBEICHMS CYTIPYroB IOC/Ie BCTYTUIEHUS I0roBopa B CUIY B
cdepe UMYILIECTBEHHBIX OTHOIICHUIA.

Crartbg 42 CK mpenocTabiisieT BOSMOXHOCTD JIMIIAM, BCTYIIalO-
MM B Opak, WIM Cympyram IIpMMEHUTb K MMYIIECTBY CYIIPYTOB
JIOTOBOPHBIN PEXHUM COOCTBEHHOCTH, B TOM YMCIIE:

a) COBMECTHOM CODOCTBEHHOCTH;

0) moneBO¥ COOCTBEHHOCTH;

B) pas3mesnbHO COOCTBEHHOCTH.

IlepeuncieHHbie pexXXuMbl COOCTBEHHOCTH MOTYT UMETh KaK BCe-
OXBATbIBAIOIIMI XapaKTep (pacrpoCTpaHSITLCS Ha BCE MMYIIECTBO
CYTIpYroB 0€3 WCKJIIOYEeHHs), TaK U JIOCTATOYHO Yy3KO€ IpHUMEHe-
HUe (MMETb OTHOIIIEHME TOJBKO K OTHEJIbHBIM BMIAM MMYIECTBA
CYIIPYIOB WM Jaxe K MMYILECTBY KaXIOro M3 HUX).

! Cwm., Hanp.: 'nudenxo T. B., Kysneuyosea HU. M., Maxcumosuu JI. b., Baa-
coé 0. H., Xazosa O. A. CemeliHblii KofeKC U OpauHblii foroBop // Bubnuore-
Ka XypHana «ColyanbHast 3amuta». 1996. Ne 5. C. 128—131; Mypadvan 3. M.
OCHOBHBIE TpaXkIaHCKO-TIPaBOBbIE NOKYMEHThI: 00pa3ubl. M., 1997. C. 181—185;
Yegpanoea E. A. Yka3. cou. C. 152—157.
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I[Ipn aTOM cieayeT 3aMETUTb, YTO pPelcUM COBMECHHOU cOoO-
CMGeHHOCMU Ha olujee UMYWecmeo cynpyeoé yCTaHOBJIEH 3aKO-
HOM U He TpeOyeT MOIOJIHUTEJIbHON perjaMeHTalMM OpadyHbIM J0-
TOBOPOM IIpM €ro NPMMEHEHWM Ha OOIIMX OCHOBaHUSIX, T. €. 0e3
KaKMUX-JTM00 WCKITIOUEHUN M HOMOJHUTENBbHBIX ycioBuii. IlosTomy
OpayHBIM JOTOBOPOM CYIIPYTOB MOTYT OBITH IPEAYCMOTPEHBI T€ WU
WHBbIE OCOOCHHOCTHU MCIHOJIb30BaHUSI pEXXMMa COBMECTHON COOCTBEH-
Hoctu. Hampumep, He MCKIIOUEHO €ro IMpUMEHEHHEe He KO BCEeMY
HaXXUTOMY B Opake HMMYIIECTBY, a TOJHBKO K €r0o OTHEILHBIM BH-
naM (TOJIbKO K HEOBMKMMOCTHM WJIMW IEHHBIM OymMaraM W T. 1) WJIH
MOXET OBITh MNPEAYCMOTPEHO HEPaBEHCTBO OOJiell CYIpPYyroB Mpu
pasgeine obOmiero mMmymiecTBa u T. n. Kpome Toro, mo xeJlaHUIO
CTOPOH PEXWM COBMECTHONW COOCTBEHHOCTHM B KayeCTBE IOTOBOPHO-
ro MOXeET OBITh MPUMEHEH M K MMYIIECTBY KaxXIOTO W3 CYIIPYTOB
(K KaKOMY KOHKPETHO — OIIpedesisieTcss B JOroBOpe).

Peocum Oonesoii cobcmeennocmu cynpyeos, yCTaHOBIIEHHBINI
OpayHbIM JOTOBOPOM, OCHOBAaH Ha COOTBETCTBYIOIIMX MOJOXEHUIX
rpaxjaaHckoro 3akoHogatejnbcTBa (cT. 244—252 T'K) u B OGonblieit
CTEIIEHU II03BOJISIET YYEeCTh pa3Mep BKJajJa KaxXOIoro M3 CYIPYroB
cpeacTBaMy U JUYHBIM TPYIOM B IpuoOpeTeHUM umylnectBa. [Ipu
5TOM CTeTeHb YYaCTUS KaXXJIOro M3 CYNpPYTroB B MPUOOPETEHUU UMY-
1eCTBa MOXET ObITh MPU3HAHA CYINpPYramMu OINpenessioneii B ycTa-
HOBJICHMM IIPUHLUIIOB MX B3aMMHBIX MMYILIECTBEHHBIX OTHOIICHUI
B Opake B HejdoM. BMecTte ¢ TeM Mo ycjloBHSIM OpadyHOIO IOTOBOpa
peXHUM J0JIEBOM COOCTBEHHOCTHU CYNPYTOB MOXKET PacIpOCTPaHIThCS
JIVIIIb Ha OMpeaesieHHble MPeaMEThl, SBJISIONIUECS YacTbiO OOIIETO
uMyIIecTBa cynpyroB. OTcioga BaxXXHO ONpPEAcIUTh B JOrOBOpEe KOH-
KPETHO€ MMYIIECTBO, K KOTOPOMY OyAeT MPUMEHSATHCSI UMEHHO 3TOT
peXMM COOCTBEHHOCTU, U YCTAHOBUTH KPUTEPUU OIPEIACICHUS H0-
Jefl KaxIoro M3 CYIpyroB B MpaBe N0JeBOil COOCTBEHHOCTU (paB-
HbIE JOJU, JOJU B 3aBUCHUMOCTH OT JOXOJa KaXIOTO M3 HUX U T. I.).

' 3aKOHOM IIpeayCMaTPMBAETCS BO3MOXHOCTH yCTaHOBJIEHUS
OpavyHBIM JIOTOBOPOM U pexcuma pa3oeabHoil COOCMBEHHOCMU CYN-
pyeos. PexXxuM pas3nelibHOCTU OyAeT O3HadaTh, 4YTO MMYILIECTBO,
npuobpeTeHHOe B OpaKe KaXXIbIM M3 CYIPYIOB, SIBJSIETCS €ro Ju4-
HOIl COOCTBEHHOCTBIO, KOTOPOM CYIIPYr BIIpaBe BJaAeTbh, I1OJb30-
BaThCS M PaACIOPSIKATHCS MO COOCTBEHHOMY YCMOTpPEHUI0. YKaszaH-
HBIII peXHWM MOXET OBITh PaclpoOCTpaHEH KaK Ha BCE HMMYIIECTBO
CYIIPYroB (KOIla B COBMECTHOII COOCTBEHHOCTH CYIIPYTOB BOOOIIE
He OymeT Kakoro-ambo MMYIIEeCTBa), TaK M Ha €ro OTIEJIbHbIC BUIBI
(xorma K pa3jiMYHBIM BelllaM OyayT NMPUMEHSITbCSI COOTBETCTBEHHO
pPEeXHMM COBMECTHOM COOCTBEHHOCTH CYIPYTOB WMJIUM PEXUM COOCTBEH-



§ 4. JlIoroBOpHbIli peXUM MMYILECTBA CYIPYroB 211

HOCTH KaXIOro M3 HUX). Hampumep, pexkuM pasneibHOM COOCTBEH-
HOCTU CYIIPYI'OB MOXCT paCIIpOCTPaHATHCA TOJIBKO Ha TPaHCIIOPT-
HbIe CpeAcTBa (aBTOMAIIMHY, MOTOLMKI M T. IL), JOPOTOCTOSIIIUIA
CIIOPTUBHBIA MHBEHTaph (MJIs 3aHSITMH TEHHUCOM WM TOPHBIMU
JbDKaMU W T. IL), LIEHHBIE OymMaru, a K OCTaIbHOMY HMYILIECTBY
OyZeT IpOmOJEKaTh MPUMEHSITECS PEXXKMM COBMECTHOM COOCTBEHHO-
ctu. B OpauHOM noroBope CyIpyru BIIpaBe YCTAaHOBUTh CMEIIaH-
HBIl peXUM COOCTBEHHOCTH, COYETAIOIIMII 3JIEMEHTHI OOLIHOCTH U
pasnenbHOCTH. Hampumep, OHM MOTYT IPeIycCMOTpeTh B OpauyHOM
JIOTOBOpPE, YTO KBapTWpa (IOM), 3eMEJIbHBINA yJacTOK OyoyT Haxo-
JUTBhCS B UX OOILlEl COOCTBEHHOCTU (COBMECTHON WM JOJIEBOM), a
JOXOIbl OT TPEIITPUHUMATEIIBCKOM AEITeIbBHOCTU — 3TO pa3ieiib-
HOE WMYILECTBO.

HTak, OEWCTBYIOIIMM 3aKOHOOATEIBLCTBOM CYyMNpyraMm ITIpeao-
CTaBJICHA BO3MOXHOCTb YCTAHOBJIEHUS PA3JIMYHBIX BUIOB JOTOBOP-
HOIo pexyma umyiiectBa. IlpryeM K pasHOMY MMYILECTBY B JOIO-
BOpE MOTYT IIPUMEHSITBCSI Pa3IUYHbIE PEXMMBI COOCTBEHHOCTH (CO-
BMECTHOIM, [TOJIEBOM WM pasfaeibHoil). Kpome Toro, m0roBopHbIN
pPEXMM HMMYIIECTBA MOXET NPUMEHSTHCS CYNPYyraMu HE KO BCEMY
HaXXUTOMy B Opake MMYIIECTBY, a JIMIIb K OTACJbHBIM €r0 BUIAM.
B sTOM ciydyae B OTHOIIEHWM MMYIIECTBA, OCTAaBILETOCS 3a paMKa-
MM OpayHOro A0roBopa, OyaeT AelCTBOBAaTh PEXWM COBMECTHOM
COOCTBEHHOCTU CynpyroB. JlaHHbIE BOMPOCHI HAXOISATCS B UCKIIIO-
YUTEIbHOM KOMIIETEHIIMHA CYINPYTOB U MOIYT OBbITh peIlIeHbl TOJIbKO
WM 10 B3aMMHOMY COIJIACOBAHUIO.

bonrploe mpakTMyeckoe 3HAYCHHWE MMEET YCTAaHOBJICHHOE B
n. 1 cr. 42 CK moioxeHre O TOM, 4TO OpadyHBINA JTOTOBOP MOXKET
OBITh 3aKJIIOYEH HE TOJIBKO B OTHOLIEHUM YXE€ MMEIOLIETOCH, HO U
Mo IoBomy Oydylllero MMYIIECTBa CyHpyroB. B mpoTMBHOM ciydyae
Ha MMYIIECTBO, KOTOpPOE MPUOOpPETaIoch Obl MMU TOCIE 3aKIOYe-
HUS IOrOBOpa, aBTOMATHYECKM PACIPOCTPAHSUICA OBl HE JTOTOBOp-
HBIM, a 3aKOHHBIN PEeXUM HMMYIIecTBa CynpyroB. [Iopsmok u ocHo-
BaHUs IIPMMEHEHUS TOTOBOPHOIO pexXrMa K (haKTUYECKM VMEOIIe-
Mycs U OyaylleMy HMYIIECTBY CYIIPYTOB OIMHAKOBbL. OH MOXET
OBITh YCTAHOBJIEH KaK KO BCEMY MMYIIECTBY, KOTOPOE MPUOOPETYT
CYNpyru B OydyllleM, TaK U K €ro OTIEJbHbIM BUIIAM.

B GpauyHoM noroBope CYIpyru BIpaBe OIpPEACIMTh CaMble pas3-
JIMYHBIE ACHeKMbl UMYUW,ECIMBEHHbIX OMHOUleHUll MEXIY COOOM:
CBOU TpaBa U 00SI3aHHOCTW IO B3aWMHOMY COMIEPXKAHUIO; CIOCOObI
y4yacTus B JOXOHIAX APYT Apyra; NOPsSAOK HECEHWS KaXKIbIM M3 HUX
CEMEMHBIX PacXOIOB; MMYILIECTBO, KOTOpPOE OyIEeT IepeaaHO Kax-
JIOMY M3 CYIIpYrOB B ciiy4yae pacTopxkeHus Opaka. Ilo mx ycMmotpe-
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HUIO B 6padnblii JOTOBOP MOIYT ObITh BKJIIOUCHBI JIIOObIE MHBIE I10-
JIOKEHUSI, Kacaloluecss UMYIIECTBEHHBIX IIPaB U 00s13aHHOCTEH CyII-
PYTOB.

Ompenensist B OpayHOM JOTOBOpPE TIpaBa M OOSI3aHHOCTH 110 B3a-
VIMHOMY COIEPXXKAHUIO, CYIPYTd MOIYT YCTAHOBUTHL OpaYyHBIM JIOTO-
BOPOM YCJIOBUSI, AOMOJIHSIONINE, HO HE OTMEHSIOIIME IMPEAyCMOT-
penHbie cT. 89, 90 CK ocHOBaHUS NMPEAOCTABICHUSI MaTepUalbHOM
TIOMOIIIM CynpyramMu (OBIBIIMMM CYyNpyramu) Ipyr apyry. Tak, mo
OpayHOMY JIOTOBOPY COAEpKaHUE MOXET IMPEIOCTaBISITLCS CYIpPYy-
ry (OBIBILIEMY CYIIPYTY), KOTOPBIii IO 3aKOHY IIpaBa Ha 3TO HE MUMEEeT
(cormacHo cr. 89 CK mpaBo Ha comepxaHue HMMEET HETPYIOCIO-
COOHBIM HY:XKAAroLIUiics cyrpyr). B OpauHoM 10oroBope cympyru MOTYT
MPENyCMOTPETh OCHOBAHUSI, pa3Mep, MOPSIIOK U CPOKU TPEI0CTaB-
JICHUSI colepKaHUs APYr APYTY Kak B Ilepuojn Opaka, TaK M IOCje
€ro pacTOpKEHUS.

CnocoObl yyacTusl CYIIPYroB B J10XOAax IPYr Apyra B COOTBET-
CTBUU € OpayHbIM JIOTOBOPOM MOIYT ObITh CAMbIMU Pa3HOOOpPa3HbI-
mu. Ilon moxomamu MMeOTCs B BUAY BCe BUAbI 3apaOOTHOM IIAThl U
JOIMOJIHUTEIbHOTO BO3HArPaXKIeHUs CYIIPYroB B JEHEXHOM (HalMo-
HaJIBHOM WJIM WHOCTPAaHHOM BaioTe) M HaTypaiabHO# (opme. OHuM
BKJIIOYAIOT U JOXOJbl OT 3aHSITUU MpeANPUHUMATEILCKON AeITENb-
HOCTbIO 0e3 00pa3oBaHMs IOPUAMYECKOIo Julia, 0 aKLusIM U OT
y4yacTusl B YIPaBJICHUM COOCTBEHHOCTBIO OpraHM3alMid, TpaXaaH.
Kpome Toro, cioma OTHOCSTCS M JOXOObI, MOJYyYEHHBIE B PE3YJib-
TaTe UCIOJIb30BaHUs (HapUMeEp, cladyd B apeHy) MMyIleCTBa W1
3eMesbHOro yuactka (cr. 136 I'K). Joxompl TakKe MOIYT OBITh ITO-
JIy4EHBI TIO JIIOOBIM JAPYTUM YCTAHOBJIEHHBIM 3aKOHOM OCHOBAaHUSIM.
Cyrmpyru BIipaBe M30paTh JIIOOOI CIIOCO0 pacmpencaeHUsT CBOUX JI0-
XOJIOB, YCTaHOBUB, HallpuMep, YTO JOXOAbl KaXAOro W3. HUX —
5TO pa3iaeibHasl COOCTBEHHOCTh WIM JI0JIeBasi COOCTBEHHOCTh CYII-
pyroB (¢ ompenaeiaeHueM A0AM Kaxaoro — 1/3, 2/3 u 1. ).

BpauHbIM TOroBOpoM MOXET OBbITh OMpeneeH MOPSIIOK Hece-
HUSI KaXXJpIM U3 CYNIPYTOB CEMEMHBIX PacXOIOB, K KOTOPbIM OTHO-
CATCSI pacxojbl, HampaBJIeHHble Ha oOeclieyeHue MOoTpeOHOCTeH
KaK CEMbU B LIEJIOM, TaK U KaXJIOrO U3 €€ YJICHOB B OTIEIbHOCTH.
B cr. 42 CK, ompenenstoiieii cogepxkaHue OpayHOTro J0roBopa, He
MPUBENEH N1ake MPUMEPHbIN TepedeHb CeMelHbIX pacxoaoB. Ha
MpaKTUKe HCO6XO,HI/IMbIMI/I MpU3HAIOTCA pacxXodbl, CBA3aHHBLIC C OII-
JJaTON KWJIMIIHO-KOMMYHAJIbHBIX YCJIYT, 3JEKTPOIHEPTuu, Tele-
(boHa, npuobpeTeHreM TTPOAYKTOB MUTAHUS, OAEKIbI, MEIUKAMEH -
TOB, JICUEHUsI, COAEPKaHWS NeTeil B MOLIKOJbHBIX NETCKUX Y4-
PEXIACHUAX U T. II. BMecTte ¢ TeM B 3aBUCUMOCTU OT YPOBHA



§ 4. JIoroBOpHBIN PEeXXUM MMYIIECTBA CYIIPYTOB 213

0J1arOCOCTOSIHMSI M YKJIala >KM3HM CeMbM BO3MOXHO BKJIIOYEHUE B
MX COCTaB M MHBIX 3aTpatr (10 COmEp>KaHUIO aBTOMOOWIISI, IKCILTY-
aTalMK TIePCOHAIILHOTO KOMITBIOTEPa, TJIaTHOMY MEIUIIMHCKOMY 00-
CIY>XKMBaHUIO, OIIaTe TYPUCTUYECKUX MOE3MOK U T. 1.). 31eCh He
MOXET ObITb PeKOMEHAALMi 00s13aTeIbHOIO XapakTepa, TaK Kak
JaHHBI BOIPOC BIIpaBe pellaTh TOJAbKO CaMM CYIPYTM MPUMEHM-
TeJIbHO K KOHKPETHBIM YCJIOBUSIM CYIIECTBOBAHUSI KaXIOW CEMbHU.
B OpauHoM moroBope ycTaHaBIMBAeTCsl CTENEHb y4acTHs KaxIOro
M3 HUX B YKa3aHHbIX pacxofax (B paBHBIX JOJISIX BO BCEX pacxomax
WM YaCTUYHO — TOJIBKO Te WJIM MHbIE BUIBI 3aTpar). Pacxombl 1o
COIEPKAHMIO CEMbM MOTYT OBITh pacIipelneieHbl MeXIy Cylpyramu
JIOCTATOYHO TIPOM3BOJIBLHO C YUETOM WX B3aMMHOI TOTOBOPEHHOCTH.
YKkazaHHblEe pacxofbl B MOJHOM 00bEMe BIpaBe JT0OPOBOJLHO BO3-
JIOXKUTb Ha ce0s1 ¥ ONMH U3 CYNPYTOB.

B OpauHoMm moroBope Cympyr MOTYT PeryJMpOBaThb OTHOIIIE-
HUSI TIO0 pasiesly MMYyIlecTBa Ha CJydail pacTopxeHMsl Opaka, B
YACTHOCTH, OIPEAC/IUTh, KAaKOe MMYILIECTBO OyIeT IepelaHo Kax-
JIOMY M3 HUX MPU pacTOpxKeHUM Opaka (MM BbIIUIAYeHa JeHEXHas
KOMIICHCAIIMSI 32 HEero), a Takke TMOPSIIOK M CPOKHU ero Tepeaadm.
[MpenHazHayeHHOE MJIS1 Mepeaauyd KakKaoOMy W3 CYIPYroB MMYIIe-
CTBO MOXET OBITh IEepeYrCIeHO B JOroBope (WIM yKa3aHa €ro CTo-
uMocTh). B GpauHom morosope, kax ciemyeT u3 1. 1 cr. 42 CK,
MOTYT OIPENENSAThCS MMYIIECTBEHHBIC TpaBa M OOSI3aHHOCTU CYII-
PYTOB Ha cJiy4ail pacTopxXeHMs1 Opaka, HO He TIpU ero mpekpaiie-
HUM B pe3yJbTaTe CMEPTU ONHOIO M3 CYNPYIOB, KOLa IEMCTBYIOT
CIlelIMaIbHbIe HOPMBI TPaXKIAHCKOTO 3aKOHOIATENIbCTBA O Hacle-
JOBaHMM. B MpoTMBHOM ciiydae MOTYT OBITh YIIIEMJIEHBI MHTEPECHI
JIPYTYX JIML — HacCJIeAHMKOB (IO 3aKOHY WJIM 10 3aBelliaHuio). Ilo-
STOMY MMYIIECTBEHHbBIE IpaBa IMEPEXKUBIIETO Cylpyra MOIYT ObITh
MPEIyCMOTPEHBI OpaYHbIM JOTOBOPOM TOJILKO B YacTH, HE IPOTH-
Bopeyaleil TpeOoOBaHMSIM TPaXKIaHCKOTO 3aKOHOAATEIbCTBA O T0-
psiIKe U OCHOBAHUSIX HacJeOBaHMSI.

Cynpyru BIpaBe II0 CBOEMY YCMOTPEHUIO BKJIIOYMTH B Opad-
HbIIi JOrOBOpP JIOObIE MHBIE IOJOXEHUSI, HE IPeIyCMOTPEHHBIE
npsiMo 11. 1 cr. 42 CK, kacamluyecss MX UMYILIECTBEHHBIX OTHOIIIE-
Hmii. Tak, HampuMep, B JTOTOBOpPEe MOIYT ObITb YCTAHOBJIEHBI YCJI0-
BUSI TI0JIb30BaHUSI CYIPYIOM XKWJIBIM ITOMEIIeHUEM (KBapTUPOM, J0-
MOM), MpUHAIJIEXKAIIUM APYTOMY CYIpyry Ha MpaBe COOCTBEHHOC-
TH, B Tiepuos O6paka M 1ociie pacTopxKeHusl bpaka. B yactHocTu, Ha
cydaii pa3Boja MOXET ObITh OrOBOpPEeHa O0SI3aHHOCTh CyHpyra-He-
COOCTBEHHMKA OCBOOOIWTDL XKWJIOE MOMEIIEHUE B CTPOro OIpese-
JIEHHBII OpayHbIM JOTOBOPOM CPOK WM OOSI3aHHOCTh CYITPYra-co0-
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CTBEHHMKA, BMHOBHOIO B pacmaiae Opaka, NMpuoOpecTu ApYyroe
KUJIbE JJISI Cynpyra, ero He MMeIoIero, u T. 1.

IIpaBa 1 00s3aHHOCTH, TPEAYCMOTPEHHBIE OpauyHbIM JIOTOBO-
POM, MOTYT OTpaHNYMBATLCS onpedenseHubimu cpokamu (1. 2 cT. 42
CK). D10 MOXeT ObITh yCTaHOBJIEHHASI JIOTOBOPOM KaJleHAapHasi 1ara
(4mciio, Mecsll, rom), UCTeUYeHUe IleproJa BpeMeHHU (KOTOpBIA MC-
YUCISETCS TogaMu, MecslaMu U T. I1.). CpoK MOXKET ONpeacisiThCs
TakXe yKa3zaHMEM Ha COOBbITHE, KOTOpPOE JODKHO HACTYIMTh (HOC-
TUXXKEHME cymnpyramu onpeneseHHoro Bospacta — 30 jet, 50 jeT u
T. A.). C HacTyIUIeHUMEM TeX WIM MHBIX CPOKOB COINIACHO OpayHOMY
JIOTOBOPY MOTYT BO3HHMKATh WIM IpeKpallaTbCsd HMMYIIECTBEHHbBIC
npaBa U 00SI3aHHOCTU CYIpyroB. Tak, CynmpyrM B OpayHOM AOTOBO-
pe BIpaBe MpPeayCMOTPeTh, YTO B TEUEHHUE TMEPBBLIX MSITU JIET CO
JIHSI TOCYIapCTBEHHON perucTpaluy 3akJIloueHusl Opaka Ipuoope-
TaeMoOe MMM MMYILIECTBO OyIAeT pa3delbHbIM, a 3aTeM, 110 UcTede-
HUM 3TOTO CpoKa, K IpUoOpeTacMOMy HMYIIECTBY OYIeT MprMe-
HSTBCSI PEXUM OOIIEeil COBMECTHON cOOCTBeHHOCTU. CpPOKM MOTYT
yCTaHABJIMBATbCSA B JOIOBOPE B CBSI3U C BAXXKHBIMM IJISI CYIIPYTOB
JKW3HEHHBIMU OOCTOSITELCTBAMU (BbIE3[, 3a pyOex JJisi padOThI MO
KOHTPAaKTYy, TOJydeHUe BbICIIero obpa3zoBaHus u T. 1.). Hanpumep,
B JIOTOBOpPE MOXKET ObIThb MpeaycMOTpeHa O00s13aHHOCTb HECEHMSI
MYyXEM CEMEHHBIX PAacXOIOB B IOJHOM OObEME N0 3aBEpIICHUS
00yueHUsT KEHbI B BBICIIIEM y4eOHOM 3aBeAcHMU (3alUThl KaHIM-
JIaTCKOM IUCCcepTalMu U T. 1), HO He TMOo3IHee TON WM MHOK KOH-
KpPETHOI JaThl, KOrjga Takoe obydeHue.IOJDKHO ObITb 00s13aTelib-
HO 3aKOHYEHO.

IIpaBa 1 00SI3aHHOCTU CYIIPYIOB, MPEIyCMOTPEHHbIE OpavyHbIM
JIOTOBOPOM, MOTYT TaKXK€ CTaBUThCSI 8 3A8UCUMOCHb OM HACMYN-
NeHUs UAU HeHacmynaeHus onpedenennuix ycaosuii (1. 2 ct. 42 CK),
T. €. B OpayHblii JOrOBOp MOXKET OBbITh BKIIOYEHO OTJararejibHoe
WM OTMEHUTEJbHOE ycjoBue. TpeboBaHMsI, MpeabsIBIsieMble K
yCJIOBUSIM (OTJIarareibHbIM WJIM OTMEHMUTEbHBIM) B OpauHOM J0TO-
BOpe, TaKkue e, Kak mnpenbsBisaiorcs cr. 157 I'K K ycioBusiM B
YCJIOBHBIX CAENKaX. YCI0BUS B OpauHOM IOrOBOpe — B3TO OIpeae-
JIEHHbIE OOCTOSITEJIbCTBA, OTHOCUTEIBHO KOTOPBIX HEU3BECTHO,
HACTYIISIT OHU B OyIyllleM WM HET, OHU MOTYT HOCUTb Pa3HOOOpa3-
HbI XapakTep (COOBITHSI, OEMCTBHUSI), HO B JIOOOM Cilydae JOJIXK-
HbI OBITb 3aKOHHBIMHU 1 OCYIIeCTBUMbIMU. Hanudue ycinoBus B Opad-
HOM JOTOBOpE MOXHO paccMaTpuBaThb B KayeCTBE IOIOIHUTENIb-
HOM rapaHTuUW COOJIONEHMSI MHTEPECOB CYIPYroB (WM OJHOTO M3
HMX) B pa3JIM4YHBIX MpeanogaraéMbiX (IIPOrHO3UPYEMbIX) UMU KW 3-
HEHHbBIX CUTyalusx. bpadyHblil TOroBop OyIeT CUMTAThCsI COBEPIIEH-
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HBIM TIO[ OTJaraTeJbHbIM YCJIOBHMEM, €CJIU CYIpPYru II0CTaBUJIU
BO3HUKHOBEHME CBOMX KOHKPETHBIX IPaB U O0SI3aHHOCTEl B 3aBUCH-
MOCTh OT OOCTOSITE€JIbCTBA, OTHOCHUTEIBbHO KOTOPOTO HEWU3BECTHO,
HACTYIIUT OHO WJIM He HacTynut. Hampumep, mpaBo OTHOIO U3 CyI-
PYrOB Ha TIONyYeHME KaKoro-imbo umyuiecTsa (IparolieHHOCTEH,
aBTOMAILIMHBI OIpeAeeHHON MapKu U T. 1.) WIX JONOJHUTEIHLHOIO
JIEHEXXHOTO COJAEPXaHMSI M COOTBETCTBEHHO OOS3aHHOCTH JPYroro
CYyIIpyra II0 €ro IIpeAOCTaBJCHUIO MOIYT BO3HMKHYTh B CIIeLIAalb-
HO OrOBOPEHHBIX CiIydasx (poxaeHUe pedeHKa, HETPyAoCHoCco0-
HOCTh CyIIpyra, y4yeba CyIpyra B BBICIIEM Yy4eOHOM 3aBEICHUU,
yTpara colepXaHus U3 APYTUX MCTOYHUKOB MO HE 3aBUCSIIUM OT
cympyra npuuruHam). Mnu: cynpyru u3oupaloT B Ka4eCTBE TOIOBOD-
HOTO peXuMa MMYILIECTBA PeXUM OOIlei J0JeBOil COOCTBEHHOCTH,
HO YKa3bIBalOT, YTO B CJIy4yae POXACHUSI pebeHka 3TOT PEXUM
3aMEHSIETCS PEXMMOM OOIIEH COBMECTHOM COOCTBEHHOCTH CYMpPY-
roB. C apyroii CTOPOHBI, B JIOTOBOPE MOXHO TPEeIyCMOTPETh, Ha-
npuMep, MpeKpalleHrue 00s3aHHOCTU OOHOTO M3 CYMPYroB IO Ipe-
JIOCTaBJICHUIO TOIOJHUTEILHOIO COAEPKaHUsI APYIrOMY CYNPYTY IIpU
BO3HMKHOBEHMH IO €r0 BMHE OIPeNeeHHBIX OOCTOSATEILCTB Hera-
TUBHOIO XapakTepa (HENOCTOHOe MOBeACHUE B Opake, OTCYTCTBUE
CaMOCTOSITEJILHOTO J0XOMa M3-3a HeXXeJaHUs TPYAUThCS, IbSIHCTBO,
pacxomoBaHKe OOIIEro MMYILECTBA B JIMUHBIX LeaaX U T. 1L.). Ilo-
JOOHBIE TIOCIEACTBUSI MOTYT KacaThCsl M MHBIX IIPEIyCMOTPEHHBIX
OpayHbIM JOTOBOPOM IIpaB U 00s3aHHOCTEN (IpeKpallleHue AeACTBUS
peXruMa COBMECTHOI COOCTBEHHOCTM Ha HEIBIKMMOE MMYIIECTBO
U LieHHble OyMaru U T. I.). TakuMm o0pa3oM, Mol OTMEHUTEIbHBIM
yCJIOBUEM OpauHbIii JOTOBOp 3akjo4aeTcsl B TOM cllydae, €ciu
CYIIPYTH TOCTaBUIX B 3aBUCUMOCTb OT OOCTOSITE/ILCTB, OTHOCUTEILHO
KOTOPBIX HEM3BECTHO, HACTYISIT OHM WIM HE HACTYIAT, HE BO3-
HUKHOBEHME, a MpeKpallleHUe MX B3aMMHBIX MMYLIECTBEHHBIX IIPaB
n obs13aHHocTel (1. 2 cr. 157 T'K).

bpauHbIM 1OroBOopoM MOTYT OBITH YPEryJIMpPOBaHbI caMble pas3-
HOOOpa3HbIE CTOPOHBI MMYILIECCTBEHHBIX B3aMMOOTHOIICHUM MEXKIY
CyNpyraMM, HO C YY€TOM YCTAHOBJICHHBIX 3aKOHOM OTIpaHWYCHUI.
DTN OrpaHUYEHUS BBITEKAIOT U3 OCHOBHBIX Hayasl (MPUHIIAIIOB) Ce-
MEMHOIO 3aKOHOMATeILCTBA M HaIpaBJCHbI IpeXIe BCero Ha 3a-
LIUTY IIpaB M 3aKOHHBLIX MHTEPECOB KaXIOrOo U3 CYIPYIOB, a TaK-
Ke ux aereut. [lepeuens ycaosuii, 8xaroueHue Komopslx 8 OpauHblil
doeosop nedonycmumo, naH B 1. 3 cT. 42 CK u nmeer obs13aTeib-
HBII XapakTep. bpayHblii JOTOBOP HE MOXET OrpaHMYMBaTh IIPaBO-
CITOCOOHOCTb WX JEECIIOCOOHOCTh CYIIPYIOB, MX IpaBO Ha oOpailiie-
HME B Cyl 3a 3alllUTOM CBOWX IpPaB; PEryJIupoBaTh JUYHBIC HE-
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WMYIIECTBEHHbIE OTHOILIEHWSI MEXIy CyNpyraMu, mpaBa M o0s3aH-
HOCTU CYIIPYIOB B OTHOIICHUM JeTeil; IpeaycMaTpuBaTh ITOJIOXE-
HUSI, OTpaHMYMBAIOIIME IIPABO HETPYHOCIIOCOOHOIO HYXXIAIOIIETO-
cs CyIpyra Ha TIOJlydeHHe COAEpPKaHUS; a TaKxKe comepXaTh ApY-
TMe YCJOBHUSI, KOTOpbI€ CTaBSIT OJHOIO M3 CYIPYIOB B KpaliHe
HeOIaronpusITHOS IMOJOXEHWE WM IPOTUBOPEYaT OCHOBHLIM Haya-
JlaM CEMEMHOIO 3aKOHOIATENIbCTBA. YCIOBUS OpayHOro J0roBopa, Ha-
pymaroiue TpedoBanus 1. 3 cr. 42 CK, amuroxHs! (I1. 2 cr. 44 CK).

3ampeT 3aKOHa Ha BKIIOUEHME B OpavyHbI JOTOBOP MOJIOXKE-
HMIA, PEryJupyOIIMX JUIHbIE HEMMYILECTBEHHbIE OTHOILIEHUS CYII-
pYroB, 0OYCJIOBJIEH HE TOJBKO CYIITHOCTHBIMU OCOOCHHOCTSIMU 3THX
OTHOILIEHUI, HO U HEBO3MOXHOCTBIO B C/Ty4yae HEOOXOAUMOCTH TTPU-
HYJIWUTEIBHOTO OCYIIECTBACHUS (T. €. ¢ TIOMOIIBIO CYIeOHOro pelie-
HUS) 00SI3aHHOCTE! JMYHOro XapakTepa. bpauHblii noroBop, Kak
corjaiieHve co crelualbHbIM CyObEeKTHBIM COCTaBOM, MOXET OIl-
peneisiTh TOJbKO MMYIIIECTBEHHbIC OTHOILIEHUS CYNPYTroB U HE A0JI-
JKEH COIepKaTh YCJIOBUI, KAacarolIUXCs MpaB U 00sI3aHHOCTEI Tpe-
ThUX JIUL (OeTeit, pomMTesiel cympyroB u T. A.). Jletu aBIsSIIOTCSA
CaMOCTOSITEIbHBIMUA CYOBbEKTaMU CEMEWHBIX OTHOILEHMI, TO3TOMY
BCE BOMPOCHI, Kacarolluecss UX Mpas, JOKHBI peliaTbCs ¢ YYETOM
nx MHeHus1 (cr. 57 CK) u Toabko B UX MHTEpecax, KOTOPbIC OMpe-
JEJISIIOTCS B KaXkIOM KOHKPETHOM CJIydyae ¢ y4eTOM BceX 00CTOsI-
TEJbCTB JieJJa UMEHHO Ha MOMEHT pacCMOTpeHMs1 Borpoca. Otciona
HeJIb3sl, HalmpuMep, yKa3aThb B OpauyHOM JIOTOBOpE, YTO B cCiyyae
pacTopxXeHUsl Opaka CyNpyroB HECOBEPIIEHHOJETHUI peOSHOK Oy-
JIeT MPOXMUBATh C MAaTePhIO (WK C OTHOM). JlaHHBII BONPOC HOKEH
pelaTbCs POIUTENIIMU pedeHKa OTAEJIbHO, MO B3aMMHOMY COIJIa-
cuio (IIpu crope — CyIoM) C YYeTOM psiia OOCTOSITeNIbCTB, BBISIC-
HSIEMbIX Ha MOMEHT pacTOp:KeHUs Opaka: MpUBSI3aHHOCTb peOeHKa
K KaXXIOMy U3 pOAuTeNeii; BO3pacT peOeHKAa; HpaBCTBEHHbIC 1 UHBIC
JIMYHBIE KayecTBa poauTeneit u T. 1. (cr. 65 CK). 3anperaercs BKITO-
yeHWe B OpayHbIil JOTOBOP MOJIOKEHWI, KOTOpPbBIE CTaBSIT OTHOTO
U3 CYIpPYroB B KpailHe HeOJarompusITHOE MOJIoXeHue. B mpoTuB-
HOM cjlyyae TakKoi OpayHblii TOTOBOP MOXET ObITh IMPU3HAH CYIOM
HEJIeUCTBUTEIbHBIM T10 MCKY CYIIpyra, MpaBa KOTOPOrO HapylleHbI
(m. 2 cr. 44 CK). [IpumepoM OpadyHOro IOroBOpa, CTaBSIIIETO OTHO-
r0 U3 CYIPYroB B KpailHe HeOJaronpusiTHOE MOJIOXeHue, OyaeT
JIOTOBOP, 10 KOTOPOMY CYIpYyr — WHMIMATOP pa3Boja IiepeaacT
CBOIO COOCTBEHHOCTh (KBapTUPY, 3€MEJbHbIN Y4acCTOK M T. 1) JIpy-
TOMy CYIpPYry B cjiydyae pacTOpxKeHHus Opaka.

BbpauHblit 10roBop He MOXET OrpaHUYMBATh MPABOCIIOCOOHOCTh
U aeecriocodHocTh cymnpyros. Ilo cytn, B CK BocmpousBeneHo 1o-
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JoxeHue cr. 22 I'K, He momyckarwolee orpaHUYeHUe TpaxiaaH B
MPaBOCIIOCOOHOCTH U JEECIIOCOOHOCTH, MHAYe KaK B CJIy4asx U B I10-
psIiKe, YCTAaHOBJIIEHHBIX 3aKOHOM. ITOJHBIA WJIM YaCTUYHBIA OTKa3
rpaxiaaHWHA OT IIPaBOCIOCOOHOCTU U JAEECIIOCOOHOCTH HUYTOXEH.
B conepxaHue mpaBoCHOCOOHOCTH BXOIWT ITpaBO HacjaeI0BaTh U 3a-
BelllaTh UMYIIECTBO, 3aHUMAThCS NpeNIpUHUMATENbCKON NeITeNb-
HOCTbIO, UMETb B COOCTBEHHOCTH MMYIIECTBO, COBEpILATh CHCJIKH,
y4acTBOBaTh B 00s13aTesibcTBax U T. A. (cT. 18 I'K). ITosTomy, Hanpu-
Mep, B OpauHOM JOTOBOpE CYIPYT HEe BIpaBe MPUHSITH Ha ce0st 00sI-
3aTeJIbCTBO HE 3aHMMATHCS IPEANPUHUMATEIbCKON IeATeIbHOCThIO
WM 3aBelllaThb CBOE MMYIIECTBO TOJIbKO APYTOMY CYIIPYTY.
Takum 00pa3oMm, Hameyssl CyIpyroB NpaBOM OMpPENesisTh B
OpayHOM JOrOBOpPE CBOM MMYIIECTBEHHbIC MpaBa U OO0S3aHHOCTH,
3aKOH BMECTE C TeM MpPeayCMaTPUBAET OIpeAeSeHHbIE OrpaHuye-
HMSI CBOOOABI OpayHOIroO JOTroBOpa C LIEAbI0 HE MOIYCTUTH Hapyllie-
HUSI TIpaB M MHTEPECOB KaK CaMUX CYIIPYIOB, TaK W APYTUX JIWII.
bpauyHbiii 1OoroBop — pa3sHOBUIHOCTb JBYCTOPOHHEH CHEJIKU.
CnenoBaTe/IbHO, OH JOJ/DKEH ITOAYMHSTBCS OOLIMM ITpaBWIaM Acii-
CTBUTENBHOCTU caeiaku (cT. 153—181 I'K). Bons kaxmoro u3 cyr-
pyroB (Oymylmux CymnpyroB) OTHOCUTEIbHO 3aKJIIOUEHUsI OpayHOro
JIOTOBOpa U €ro YCJIOBUIA JOKHA (DOPMUPOBATHCS CBOOOIHO, CaMO-
CTOSITEIbHO, 0€3 MPUHYXICHMS. B MpoTMBHOM cCilydae 3aKJIIOYeH-
HbII TMON BAMSIHWEM HACUJIMsI, YTpo3bl, 0OMaHa, CTeYeHUS TSIKEJIbIX
00CTOSITEILCTB OpavHbBIN JOTOBOP MOXKET ObITh IIPU3HAH CYIOM He-
JIEMCTBUTENIBHBIM TI0 MCKY TToTepIieBieil cropoHsl (cr. 44 CK).
4.2. i3meHneHnue u pacTop:keHue opayHoro norosopa. 1o B3a-
VIMHOMY COIJIaCMIO CYIIPYTOB OpayHbIif TOTOBOp MOXET OBbITh HM3Me-
HEH Win pacToprHyT B nodoe Bpems (1. 1 cr. 43 CK). IIpuuem co-
rjameHue o0 M3MEHEHMW WM pacTopxKeHue OpayHOro J0roBopa
JOJDKHO OBITh 3aK/IIOUYEHO B TOM Xe (popMe, YTO M caM OpadHbIii
JIOTOBOp, T. €. B IMCbMEHHOI (popMe ¢ 00si3aTeIbHBIM HOTapuasib-
HBIM yaocToBepeHueM. O0s13aTebcTBa CYIIPYTOB CUMTAIOTCS U3Me-
HEHHBIMU WM TpeKpallleHHBIMU ¢ MOMEHTA 3aKJII0UYeHMs corJailiie-
HUS1 00 U3MEHEHUM WIM O PacTOPXKEHUU OpadyHOro J0roBopa, eCiau
MHOE He BBITEKAeT U3 COMAllEHUs] WM XapaKTepa U3MEHEHMS H0-
rosopa (1. 3 cr. 453 I'K).
3akoHoM (1. 1 ct. 43 CK) He nomyckaeTcsl OMHOCTOPOHHUI OT-
Ka3 OT MCHOJHEHUs OpadyHoro moroBopa. OmHAKO IIpU OTCYTCTBUM
B3aIMHOI JIOTOBOPEHHOCTHM CYMPYrOB 00 M3MEHEHUU WM PacTOpXKe-
HUM OpayHOIo JOroBOpa 3aKOH IIPEJOCTABIISIET IIPaBO 3aMHTEPECO-
BaHHOMY CYIIPYI'y OOpaTUTBCS B Cyd C MCKOM 00 M3MEHEHUM WU
pacropxxeHuu 6padroro gorosopa (1. 2 cT. 43 CK). OcHoBaHMS U TTOPSI-

8 CemeitHoe nipaBo Poccun



218 I'naBa 4. IIpaBa 1 00sI3aHHOCTU CYIIPYTOB

JIOK M3MEHEHHUSI WM PACTOPKEHMsI OpauyHOro J0ropopa Io Tpedosa-
HUIO OJHOTO M3 CympyroB, comiacHo TI. 2 cT. 43 CK, omnpenensiiorcst
COOTBETCTBYIOILIMMM HOpPMaMU TpaXkIaHCKOTO 3aKOHOJATeJbCTBa
00 M3MEHEHUHU WU PacTOPXKEHUM J0roBopa, T. €. CT. 450—453 I'K.
Orclona cieayer, 4ro 00sI3aTeIbHBIM YCIOBUEM M3MEHEHUS WIU
pacTopxkeHusi OpadyHOro IOroBopa IO pPEIIEHUIO Cylda SIBJISETCS
cobmoagHre A0CYIeOHOM MpOLeAyphl YPEeryJupoBaHUs CIiopa He-
MOCPEACTBEHHO MEXIY CTOpOHaMU OpayHOro J0roBopa, T. €. MEXIy
cynpyramu. TpebGoBaHue 00 MU3MEHEHUM WM O pacTOPXEHUM Opau-
HOIO JOroBopa MOXKET ObITh 3asBJIEHO ONHMM U3 CYIPYIOB B CYI
TOJIBKO TIOCJIE TIOJIYYEHUSI OTKa3a APYroro Cyrpyra Ha TIpeajio-
KeHUe U3MEHUTh WM pacTOPrHYTb OpayHbIii JOroBOp JUOO He-
MOJIYYeHUSI OTBETA B CPOK, YKa3aHHBI B TIPEMIOXESHUU WIA B
OpayHOM JIOrOBOpe, a TPU ero oTcyrcTBUU — B 30-THEBHBIN CPOK
(m. 2 ct. 452 T'K).

Pemienne o pacTop:KeHUM WM U3MEHEHUU OpayHOIro JIOrOBO-
pa TIPUHMMAETCSI CYIOM 1O OCHOBAHUSIM, KOTOPbIC YCTaHOBJIEHbI
rpaXkIaHCKUMM 3aKOHOAATEIbCTBOM IJIsI M3MEHEHMSI U pacTopxKe-
HUST JO0roBopa. TakMM OCHOBAaHMEM MOXKET CIYXUThb CYUeCmBeHHOe
HapyuieHue bpauHoeo doeogopa oOHUM u3 cynpyeos (1. 2 cT. 450
I'K). Tlom HUM TTOHMMaeTCsl TaKoe HapyllIeHue, B pe3yJbTaTe KOTO-
poro JIpyroil Cyrnpyr B 3HAYUTEIbHOU CTENEeHU JIMIIAETCSl TOro, Ha
YyTO OBLI BIpaBe PAcCUMTHIBATH MPHU 3aKIIOUYEHMM OpavyHOro J0ro-
Bopa. Hampumep, cyiiecTBEeHHbIM HapylleHHeM OpayHOIro JIOrOBO-
pa MOXHO MpPU3HATh YKJIOHEHWE OAHOIO M3 CYMNPYroB OT BBLIMOJHE-
HUSI YCJIOBUIA JOroBOpa, KacalolUXCs oOecreyeHusT HOPMaJbHBIX
YCJIOBUI CYIIECTBOBAHMS APYroMy Cymnpyry (TperocTaBieHUE Mec-
Ta MPOXMBAHMS, JIEHEXXHOIO COIepXKaHUS U T. IL).

M3mMeHeHue wiu pacTopkeHue OpayHoOro J0roBopa BO3MOXK-
HO TaKXKE 8 C8A3U C CYULeCIMBEHHbIM U3MEHeHUeM 00CmMOoameabcme
(ct. 451 TK). U3ameHeHue OOCTOSITEILCTB MPU3HAETCS CyIeCTBEH-
HbIM, KOIJla OHM M3MEHWIMCh HACTOJbKO, YTO €CJIM Obl CTOPOHBI
MOIJIM 3TO pa3yMHO MpeaBUlIeTh, OpayHbIii TOroOBOp BOOOILE HE
ObLT Obl MMM 3aKJIIOYEH WJIM ObUI Obl 3aK/IIOYEH Ha 3HAYMTEJIbHO
OTJINYAIOIIMXCS yCoBUsIX. [lo 3TOMy OCHOBaHWIO OpayHbIid J10Tr0-
BOpP MOXET OBbITh PacCTOPTHYT WM M3MEHEH B CyIecOHOM IIOpSIKe,
eCc/Ii MHOe He MPEeAyCMOTPEHO OpayHbIM JOrOBOPOM, a CTOPOHbI HE
JOCTUIIA COIJIAlIEHWSI O MpPMBEICHUM OpayHOro IOroBopa B COOT-
BETCTBUE C CYIIECTBEHHO M3MEHUBIIMMMUCSI OOCTOSITEILCTBAMU WU
o ero pactopxeHuu. B m. 2 cr. 451 T'K yka3zaHbl Takxke yCJIOBUS,
HEeOoOXOoAMMbIE ISl YAOBJIETBOPEHMSI MUCKA CTOPOHbI 00 M3MEHEHUU
WIN PaCTOP>KEHWU JOTOBOpa B CBSA3U C CYILIECTBEHHBIM M3MEHEHMU-
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eM oOctosTenbcTB. CrnemyeT 3aMeTUTh, YTO 3TU YCIOBUSI, MCXOIS
U3 UX CYLIHOCTHU, HEJb3sl HEMOCPEACTBEHHO IIPUMEHUTh K OTHOIIE-
HUSIM CyNpPYTOB, BO3HMKAIOIIMM K3 OpayHOro JOroBopa, TaK Kak
OHM pacCYuTaHbl Ha TpaXkIaHCKWE IPABOOTHOIIEHUSI U CBSI3aHBI C
BO3ME3MHBIMU AoroopaMu. [loatomy cyn B KakJIoM KOHKPETHOM
cjlydyae C y4eTOM OCOOEHHOCTE peryaupyeMbIX OpauyHbIM JOTOBO-
POM OTHOIIIEHUI TOJDKEH BBIICHUTD: JEHCTBUTEIBHO JIU UMEET ME-
CTO CYIIECTBEHHOE M3MEHEHUE OOCTOSITEJIbCTB, Ha KOTOPHIE CChI-
JIaeTCsl OMH M3 CYNPYroB, TPeOysl U3MEHEHUS WIM PACTOPXKEHMSI
OpauHoro nmoroBopa. Ckopee Bcero B JaHHOM cCJydae peub OyaeT
UATH 00 M3MEHEHUM MAaTep