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BBEJIEHHUE

OO6mast Teopusi rocynapctBa M IpaBa — OJHA M3 HaMOOJIee CIOXKHBIX
y4eOHBbIX AMCLUMIUIMH, U3yYaeMbIX Ha MEPBOM Kypce HOpHAMYECKHX By30B. OHa
COZIEPKUT 00001IEHHbIE A0CTPAKTHBIE MTOJIOKEHUS O MPABE U TOCYyAapCTBeE.

Ha nporskeHuM UIMTENBHOrO Iepuoda pPa3BUTHS LMBUIM3ALMUU JIHOJEH
BOJIHOBAJIM BOIPOCHI: NIOYEMY MPABO U TOCYAAPCTBO CYIIECTBYIOT? MOYEMY OHU
HEeoOX0auMbI? Bcerja Ju OHU ObUIM? MOYEMY OHM TaK HEOJMHAKOBBI B PA3HBIX
CTpaHaX M B pa3HbIe AMOXU? U BOOOIIE, KAaKOBbl 3aKOHOMEPHOCTU HX OBITHS U
pa3BUTHA?

OTU BONPOCH! KAcarOTCs HE TOJIbKO Ka)/J0ro 4ejoBeKa, HO M OOIIEecTBa B
LIEJIOM, ¥ 3TO 0c000 MPOSBISAETCS B MEPEIOMHBIE MOMEHTHI OOIIECTBEHHOM XKU3HU
(ckaxem, B YCIOBUSAX peBoironuil). Hampumep, eciv y4yecTb, YTO MHOTHX
BOJIHYIOT TakKuW€ BOIIPOCHl, KaK BIJIACTb, COOCTBEHHOCTb, IIpaBO, OpraHbl
roCy/apCcTBa, MOJUTHUECKUA peXuM, (opMa MpaBiICHUs, TO CTAHET MOHSATEH TOT
OOJBIIOM HWHTEpPEC, KOTOPBI — TOXE C JaBHUX BPEMEH — MPOSBIAIOT K
rocyJapcTBy M TNpaBy HayKa, pa3JM4YHbIE OTPACIU YEJIOBEUECKHX 3HAHUU:
¢dunocodus, SKOHOMUKA, UCTOPUS U T. 1. bojee Toro, Bompockl rocyaapcrsa u
npaBa TOPOM CTAHOBSTCS B IEHTPE JKU3HM OOIIECTBA, MHUPOBO33PEHUS,
MOJINTUYECKOM U  HJICOJIOTHYECKON OOphOBI, MPUOOpPETaIOT MEPBOCTEIECHHOE,
pematoriee 3HadeHue (Hampumep, B Poccuiickoit deneparuu — 3TO COOBITHS
1917 r., aBrycra 1991 r.).

Bonpocel npaBa A IOPUCTOB MMEIOT IPEXkKAE BCEro MpoeccCHOHATbHOE
3HaueHue. Beap ¢ mnpaBom cBsizaHa UX NOpodecCHOHaTIbHAs JAESTEIbHOCTb.
[IoHATHO, I FOPUCTOB — CyJEH, MPOKYPOPOB, aJIBOKATOB, CJIEAOBATEIIEM — B
NEPBYI0 OYEpeIb BaXXHO TO, 4YTO HMMEET 3HAYEHUE HEMOCPEACTBEHHO IS
NPAKTUYECKUX HYXJ, a HMEHHO COJEpKaHHE TeX WM HHBIX HOPMATHBHO-
IPaBOBBIX AaKTOB, IOpUAMYECKUE Npoueaypbl U T. . Ho cyTh nena B TOM, 4TO Bce
3TO MOXET OBITh MO-HACTOSIIEMY OCHOBATEIbHO MOHITO U UCIOJIb30BAHO B )KU3HU
TOJIbKO Ha 0a3e IIyOOKMX 3HAHMHM O MpaBe B LEJIOM, O MPABOBOH IMOJMUTHUKE, O
CYILECTBYIOIIUX B ATOM 00JacTH 3aKOHOMEpHOCTAX. Jla W BooOIIe ropucTaM st
pElIEHNs YHUCTO MPAKTUYECKHUX BOIIPOCOB, a TAKXKE ISl MU3YUYEHUS OTPACIEBBIX
IOPUIMYECKUX HAYK HYKHO MPEABAPUTEIHHO MMETh UYETKHE MPEACTaBICHUS 00
00IIUX IOPUANYECKUX MMOHSATHUSX.

[TosTomMy, XOTS ropuaMyYecKas HayKa BO3HHMKJIA M JOJrO0 pPa3BUBajach
NPEUMYIIECTBEHHO KaK TMPUKIaaHAas o0JacTh 3HAHUK Uit OOCTy>KUBaHUS
IOPUINYECKON TMPAKTUKU, B HEW MOCTENEHHO (opMupyercs meopus npasa Kax
HayKa, M3y4Yaromias 3aKOHOMEPHOCTH (DYHKIIMOHMPOBAHUSA W PA3BUTHUS TpaBa U
rocyzapcraa.

JanbHenmee pa3BUTHE POCCHICKOM MPaBOBOM CHUCTEMBI 151
rocyJapCTBEHHOCTH, NpPU3HAHWE NPUOPUTETA MpaB U CBOOOJ YEIOBEKA U
rpaXJaHWHA, TMPUHLUIIA pa3lelieHus BJacTe, TpPa)¥AaHCKOTO IMPaBOBOIO
of1iecTBa — Bce 9TO TpeOyeT HOBOro IMOAXOJa K TPAKTOBKE U H3JI0KCHUIO
MPaBOBBIX MOHSATUNA U UHCTUTYTOB.



B kHure naercs M3J0KEHHE COBPEMEHHOIO MOHHMAHMS OOIIEH TeopHH
rocyZapcTsa M Mpasa, U3y4aeMou B BBICIIUX IOPUIUUYECKUX YUEOHBIX 3aBEICHUSIX.
B nocrynHoi gopme mznararorcsi 0000IIEHHbIE CUCTEMATU3UPOBAHHbBIE 3HAHUS O
(GYHKIIMOHUPOBAHWM M PA3BUTUU NPABOBBIX SBJICHUNW M WHCTUTYTOB, HAy4YHbIC
NPEICTaBICHUs O COUMAIBHOM NpHUpOJAE, CYUIHOCTM M Ha3HAYEHUHU I[IpaBa.
[lenTpasibHast Uesl KHUTH — MPUOPUTET U OOecTieueHre MmpaB U CBOOO] YeIOBEKa
KAaK BBICIIEH couuanbHOM LeHHOCTU. [lox 3ThM yriioM paccMaTpUBaKOTCs BCE
M0JIOKEHUS OOIIIei TEOPUU TOCyAapCTBa U MpaBa.

Kuura He TosbKO MpeHa3HAuY€HA JJI1 YCBOCHHUS IpeIMeTa yueOHOoro Kypca,
HO ¥ 3aJlyMaHa Kak MepBBIM Mar K TiTyOOKOMY M3yYEHHIO U OCMBICICHUIO TpaBa
(ero MHCTUTYTOB) — CJIOKHOTO COLIMaJIbHOrOo (eHoMeHa. Peub uaer o BecbMma
CIIOXHBIX TpoOiieMax MpaBa KaK HMHCTUTYyTa OOIIECTBEHHOW Ku3HH. [loaToMy
HEO0OXOMMO TTOMHUTH, YTO MIPaBO, OyAy4YH SBICHUEM YEIOBEUYCCKOU IMMBUITH3AIIAN
U KyJbTYPbl, IPU3BAHO MPEAKIE BCETO CIYKUTh YETOBEKY.

OO61as Teopusi rocyJapcTBa M MpaBa UMEET HE TOJBKO MHUPOBO33PEHUECKOE,
HO W BMECT€ C JpYyrMMU HOPUJAMYECKUMH HayKaMH HENOCPEICTBEHHO
IPaKTUYECKOE 3HaYeHue il FopUcTOB. DyHAaMEHTAIbHbIE TEOPETUYECKUE 3HAHUS
O IpaBe€ M TOCYAApCTBE SBISAIOTCS HEOOXOAUMBIM ycioBUEM 3((HEKTUBHON
npodeccHoHanbHON  AESITENIbHOCTH IOpUCTa Ha MPAKTHUYECKOW paboTe 1o
o0ecreyeHuo 3alIUThl UHTEPECOB JIMYHOCTH U OOIIIECTBEHHOTO MPABOIOPSIIKA.

PaGota B ompeneneHHOW CTENEHM HOCUT W HAYYHO-UCCIEI0BATEIbCKUMA
XapakTep, TaK KakK aBTOPY MPHUILIOCh MOABEPIHYTh NEPEOLEHKE HEKOTOpPbIE
MOHSATUSI U TEPMHUHBI, a TAKXKE I[O-HOBOMY OCMBICIUTh MHOTHE IOJOXKECHUS
IOpUJIMYECKON HAyKH U MPAKTUKH, CIOKUBIIHECS B TOJIbI COBETCKOM BIJIACTH, YTO
HE J1aBajJO0 BO3MOXXHOCTH IMPABWIbHO TPAaKTOBaTh M IIOKAa3aThb HUX MECTO B
MEXaHU3Me [IPABOBOI'0 PETYIUPOBAHUS OOIIECTBEHHBIX OTHOLIEHUH.

B paboTe Hauwm OTpa)keHHE OOIIETEOPETHYECKHE B3IJISAAbl Ha NPABO H
rocyJapCcTBO MBICIUTENEH MPONUIOrO M HACTOALIErO0 BpPEMEHH, HOBEUIINE
JOCTH)KEHUSI OTE€YECTBEHHOM U 3apyOeKHOH IOpUAMYECKON HayKu. ABTOpOM
WCIIOJB30BaH IIUPOKUNA KPYr HMCTOYHUKOB, CpPEAU KOTOPBIX TPYAbl AHTUYHBIX
¢unocodos Ilnarona, Apucrorens, Luuepona; mpicauteneid s3noxu Bo3poxaeHus
u Pedopmanuu; ¢unocopor u mnpocBerureneit smoxu Hopeiero BpemeHU
I'. I'poumsi, T.IT'066ca, JIx.Jlokka, II. Monteckbe, XK.-XK.Pycco, W. Kanra,
I'. Terens, A. H. Pagumena, T. Ileiina, T. Ixeddepcona; pocCUUCKUX HOPHUCTOB
H.H. Anekceea, H.M. KopkynoBa, E.H. Tpy6enkoro, I'.®. IllepuieneBuua,
JLN. Ilerpaxuuxoro, M1.A. Unbuna, E.b. ITamykanuca, A.®. Konu, I1.1. Ctyuku,
M.C. CtporoBuua, M. /1. Illapropojickoro, N.C. Uodde, JI.C. SIBnua,
C.C. Anekceena, B.H. KynpsiBuena, B.A. Tymanoga, M.B. barmas,
E.A. JlykameBoi, B.C. Hepcecsnua, P.3. JIuBmuua, J.N. JIykoBckou,
JI.b. Tuynosou, N.10. Koznuxnna u np.

ABTOp BBIpaKAeT HMCKPEHHIOI OJarofJapHOCTh pElEH3EeHTaM Yy4YeOHHMKa —
JOKTOPY IOpUANYECKUX HayK, npodeccopy B.A. Tymanosy, NOKTOPY HOPUIAUYECKUX
Hayk, nipodeccopy I A. 'adxcuesy, noxropy wopunndeckux Hayk C.M. Kazanyesy,
JIOKTOPY Iopunueckux Hayk, npodeccopy C.A. Komaposy 3a MoJIe3HbIE COBETHI B
nporecce paboThl HaJl PYKOMHUCHIO KHUTH.
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1.1. OOmas Teopusi roCyIapcTBa M NMPAaBa KAK COIMAJIbHO-TYMAHUTAPHAS HAyKa

C npeBHMX BpEMEH JIIOJEH HHTEPECOBA] BOINPOC, UYTO TAKOE IMPAaBO M 4YTO TaKoe
rocynapctBo. ®unocodsl, MpiciuTenu u B [[peBaeM Pume, u B JIpeBHem BocToke Tak niam nHave
KacaJuch 3TUX BONPOCOB. BrlaBUTAIN CBOM CY’>KIEHHS, CBOM TEOPUU O POJIM M MECTE MpaBa U
rocyapcTBa B )KM3HU Ka)I0T0 YesloBeKa M OOIIEeCTBA B LIEIOM. DTOT BOIPOC MHTEPECOBAT MX
IpeX/ie BCEro MOTOMY, YTO MPABO U TOCYJIApPCTBO U B JPEBHEM, U B COBPEMEHHOM OOIIECTBaxX
3aTparuBaroOT Ka)/J10ro U3 Hac.

Ha xaxxom sTane pa3BUTHS YEIOBEYECKOW MUBUIM3ALMN UMEINCH CBOM IIPEICTaBICHUS
0 TpaBe U TOCYJIapCTBE, UX POJHU B 00IIecTBE, 00 UX colMalbHOM HazHadeHuH. Ho ¢ pazButuem
o0I11ecTBa MHOTHE TIOJIOKEHUS IOPUIMUECKON HAYKH MPETEprIeBaId U3MEHEHHS. JTO CBSI3aHO C
3BOJIIOLHAEH MUPOBO33PEHHMSI, MHOTUX JKU3HEHHBIX OPUEHTHPOB U YEJIOBEUECKUX LIEHHOCTEN.

OOmiecTBO, Kak U NMPHUPOJA, CYHIECTBYET M pPa3BUBACTCS IO OMPEACICHHBIM 3aKOHAM.
3aKoHBI Pa3BUTHs OOIIECTBA W YEIOBEYECKOTO OBITHSA H3ydaroTcs ¢umocodueit, ncropuei,
ATUKOHM, COLMOJIOTHEH, KOHOMMYECKUMHM W JIPyIMMHU OOILECTBEHHBIMH HaykamMu. B umcio
OOLIECTBEHHBIX BXOAMT U IOopuanuYeckas Hayka. OHa pacKpblBaeT 3aKOHOMEPHOCTHU



CyILIeCTBOBaHMSA, (DYHKIIMOHUPOBAHHUS WM PA3BUTHUS TpaBa M TOCYAApCTBA, MOJUTHYECKOTO WU
MIPABOBOTO CO3HAHMSI, MOJIUTUYECKUX U MPABOBBIX OTHoIeHUH. KOpuandeckas Hayka mpu3BaHa
O00BEKTHBHO OTPa)KaTh MCCIIETyEMbIC SBICHHUS M BOOPYXKaTh YEIIOBEKa 3HAHHMSIMH O TIPUPOJC U
CYIIHOCTH MIPABOBBIX SBICHUH.

Cpenu 10puan4ecKux HayK 0c000e MECTO MPUHAJJICKHUT OOIIEeH TEOpHH MpaBa, KOTOpast
U3y4aeT 3aKOHOMEPHOCTH (YHKIIMOHUPOBAHUS U pa3BUTHUs MpaBa. [IpaBo — 3TO 0oOIIeCTBEHHOE
seneane. OHO TIPU3BAHO PETYJIHUPOBaTh, YIOPSAOYMBATH ONpEACICHHbIE OOIIECTBECHHbIC
otHomieHus. CrenoBaTeNnbHO, HET oOIIecTBa 0e3 mpaBa U HET mpaBa Oe3 obmecTBa. U Hayka,
U3ydaloas NpaBO, OTHOCHUTCS K OOIIECTBEHHBIM HaykaM. Bmecte ¢ TeM 3TO Hayka W
TYMaHUTapHas — HayKa O 4YeloBeke (ero mpaBax u cBoOomax). To wiM MHOEe MOHMMAaHUE
OpUPOABI YelIOBeKa OOYCIOBIMBACT Ty WJIA HWHYIO MOJENb OOIIECTBEHHOTO OBITHA,
CJIeIOBaTeNbHO, U TIPaBa KaK OCHOBBI ATOTO OBITHSA, OOIIIECTBEHHBIX OTHOLICHHHA.

W3naBHa npupoay yenoBeKa MOHUMAIU IMO-pa3HOMY. MBI MpUIEpKUBAEMCS TPaTULIHIA,
Bocxoasmux K IIporaropy (rpedeckuii coduct) 1 ApucToTemnto, KOTOpble MOHUMAU YeIOBEeKa
KaK CyIIeCTBO OOIIECTBEHHOE M MOJIUTUYECKOE, T. €. CKIIOHHOE K OOIIEHHI0 ¢ ceOe 1mo100HBIMU
(co Bpemen Cokpara NMpUPOAY 4YEIOBEKa OMpPENeNsId KaKk pa3yMHOe cymiecTBo). IIporarop
mHcaj, 4TO «Mepa BCEX Bellei — YeloBeKk». VMIMEHHO dYeloBEeYecKOoe Hadajo BBICTYIAIO IO
[Tporaropy B kadectBe MacimiTaba U Mepbl BCETO CyIIeCTBYIoIIero. TakuMm oOpa3om, Hapsay co
CTpEMJICHMEM HaWTH BCEOOIIME HOPMBI, PETYJHPYIOUIHE YEIIOBEUYECKHE OTHOIICHHMS,
MOSIBJISIIOTCST TIPEJICTAaBIICHUsI, B KOTOPBIX Yy4YMTHhIBaeTcs mpupoja uHauBuia. IlompobGHee o
dunocopckom yueHnn copuctoB OyIeT paccka3aHo B IiiaBe 7.

KakoBbl ke ycioBus ero oOmieHuss ¢ Apyrumu joabmu? HeoOXoauMbl pasyMHBIE
YCJIOBHSI COBMECTHOM JKHM3HHM, COIVIACHE BOKPYT 3THX YCIOBUN, HOPM, INPAaBHJI COBMECTHOU
xu3Hu. YenoBek — cymiecTBo oOmiectBeHHoe. OTciojia CleayeT, 4TO HYXHO corjacue B
BOTIpOCaxX MpaBa. To MM WHOE MOHMMAaHUE MPUPOIBI YellOBeKa OOYCIOBIUBACT Ty WM MHYIO
MoOJieJb  OO0IIecCTBEHHOro ObiTusl. KakoBbl yclioBust OOIIEHHS B COBMECTHOM KH3HU?
[TorpeOyercst u cornacue A7 COBMECTHOTO cCymiecTBoBaHUSA? OTBET Ha 3TH BOIPOCHI OJUH:
rOCyAapCTBO CO3/1a€TCs INIaBHBIM 00pa3oM JUIsl 3alIMTHI U YAOBICTBOPEHUS HYK] YEJIOBEKa, €T
npaB u cBoOon. B Bompocax ompeneneHus MPUPOABI B3aUMOOTHONIICHWW WHAWBHUAA U
rocyapcTBa HEKOTOPbIE Yy4YEHblE MCXOIAT W3 IMOHUMaHHUS TOrO, YTO JIOAHM, OMHUpAasch Ha
JOCTHKEHUSI CBOErO IMO3HAHUS, CAMU CO3HATEIBHO OIPEIEINIIOT YCIOBHS CBOETO OOIEHHS H
CBOM 00pa3 xu3HH. TakuM 00pa3oM, OHM CO3HATEIHHO 3aKIIOYAIOT OOIIECTBEHHBIM JOTOBOP
(cornmarmenue) st oO0ecreueHrs B3aMMHON 0€30MaCHOCTH U CIIPABEIJTMBOCTH.

Jlpyrasi mo3unus: 4eiaoBEeK — ATOUCT, OH acOLMaJieH, MPEANOYUTaeT CUy. 3AeCh MHas
Mojenb obuiectBeHHON xku3HHU. [lo mHenuto T.I'006ca, acoruanbHble MOPBIBBI, MPHUCYIIHE
YeJIOBEKY, HEOOXOIMMO CIEp>KUBATh paju IIaBHOW LIEHHOCTU — Mopsiaka B obmectBe. Bo ums
HOPSI/IKA JTFO/IM PACCTAIOTCS CO CBOMMU TpaBaMH U CBOOOJaMH.

Takum o00pa3oM, MBI BHIUM, YTO CJOXKWUJIUCH JBa IMPOTHUBOIOJOXKHBIX MOAXOAa B
MOHMMAaHUU TIPUPOABI YENOBEKa U OOIIECTBA, COOTBETCTBEHHO W pA3IUYHBIC THIIBI
npaBonoHuManus. OT TOro, Kak MOHUMAaTh MPHUPOJY 4YeOBEKa M 0OIecTBa, OOIECTBEHHBIC
OTHOIIICHMS, 3aBUCUT HAyKa O CaMOM YEJIOBEKE U OOILECTBE.

Obwas meopus npasa — 3T0 cucteMa OOOOIICHHBIX 3HAHWKW 00 OCHOBHBIX M OOIIMX
3aKOHOMEPHOCTSIX CYIIEeCTBOBAaHUS M pa3BUTUs mpaBa. OOmas Teopusi NpaBa Kak Hayka
UCCIIEIyeT COLMAJIbHYIO NPUPOIY IpaBa, NaeT OOBSICHEHHWE CYIIHOCTU IIpaBa, IMOKa3bIBAaeT
COIMaTbHOE Ha3HAUCHUE TIPaBa B )KU3HU o0I1IecTBa. Hay4HbIe TOI0KEHUS, BEIBOJBI U OCHOBHBIE
KaTeropuy STOW HAyKH 3aHMMAIOT CaMOCTOSITEIbHOE MECTO B CHCTEME COLIMaJbHBIX HayK.
Crneunduka »5TOW HAyKH, TO3BOJSIIONIAS BBIJCIUTh €€ B CaMOCTOSTEIBHYIO OTpacib
00IIeCTBOBEICHUS, COCTOUT MPEXkKIE BCEro B TOM, YTO TOJILKO OHA UMEET IVIaBHBIM U OCHOBHBIM
00BEKTOM CBOETO MCCIIEJOBAHUS MPABOBYIO U FOCYAaPCTBEHHYIO OPraHMU3alUI0 OOIECTBA.

OcoOenHocTr 00IIel Teopuu MpaBa Kak HAyKH COCTOSIT B TOM, YTO OHA SIBISIETCS, BO-
HepBbIX, OOIIECTBEHHO-TYMAHUTAPHONW HAYKOMH, MPEeIMET KOTOPOMl COCTABIISIOT OOIECTBEHHBIE



SIBJICHUS — TPAaBO W TOCYIApCTBO. DTHM TEOpHWs IpaBa OTIMYACTCA OT psila APYTUX Hayk
(eCTeCTBEHHBIX, TEXHUYECKHUX ).

Bo-BTOpBIX, MNOJIUTUKO-IOPUAMYECKON HAyKOM, M3ydyarolleil Takue OOIeCTBEHHbIE
SBJICHUS, KOTOpbIE HEMOCPEIACTBEHHO OTHOCATCA K OOJIaCTM IpaBa, IOJUTUKH, BIACTHOM
JeSITeIbHOCTH TOCYNAapCTBA. DTHM TEOpHS NpaBa OTIMYACTCS OT JPYTHX OOIIECTBEHHBIX HAYK,
HEMOCPEJCTBEHHO HE M3YYaIOIUX MPAaBOBBIC SIBICHUS.

B-Tperpnx, O0OmIETEOPETHUECKOW  HAYKOH, HW3ydYalomleld OCHOBHBIE W  OOIIne
3aKOHOMEPHOCTHU U 001ue YyepThl (PyHKIIMOHUPOBAHUS U pa3BUTHS IIpaBa.

B-uerBepThIX, Haykoil Quimocopckoro (METOmONIOTHYECKOro) xapakrepa. Ocsermas
o0mue 3aKOHOMEPHOCTH (DYHKIMOHUPOBAaHMS W Ppa3BUTUS IPABOBBIX SBJIEHUI, OHa
KOHKPETH3UpPYeT TMoJokeHus (unocodhun B obimacTu mpaBa, pa3zpadaTbiBaeT METOABI (T. €.
Croco0bl) U3yUYEeHHUs IPABOBBIX SBJICHUM.

OOmiast Teopusi mpaBa Kak COIHMAJIbHO-TYMAaHUTapHas HayKa, HayKa O YEIIOBEKE B €ro
OOIIECTBEHHBIX OTHOILEHUSIX B3aUMOJEHCTBYET € JPYTMMH OOIIECTBEHHBIMH HayKaMU:
dwunocodueit, wcTOpHEH, HSKOHOMHYSCKHMH  HAayKaMH, COIMOJIOTHCH, IICHXOJIOTHEH,
KYJIbTYpPOJIOTHEH, MOJUTOJIOTHEN U JIp.

OOmast Teopusi TIpaBa TECHO B3aWMOCBSI3aHA C @urocogueli — HAYKOW O BCEOOIIHX
3aKOHaX Pa3BUTHUS NPUPOABI, OOIIECTBA U MBIIUICHUS.

OCHOBBIBAsICH Ha TMOJIOKEHHSX, pa3paboTaHHBIX (rIocopueil 0OIECTBEHHOTO Pa3BUTHS,
TEOpHsl IpaBa paccMaTpuBaeT HaubOosiee OOIIME 3aKOHOMEPHOCTH (PYHKLUHMOHUPOBAHUS MU
Pa3BUTHSI TAKUX COIMAIBHBIX SBICHUH, KaK MPaBoO U TOCYAapCTBO.

Teopus mpaBa kak Hayka cOpMyIHpOBajiach AAJEKO HE cpa3y, M MO3TOMY 3/€Ch MbI
YIOTPeOIIsieM TEPMUH «TEOPETUYECKOE 3HaHUE O MpaBe». CTaHOBJICHWE TEOPETHUECKUX 3HAHHUM
0 TpaBe MPOUCXOAUT TOJBKO 4epe3 GopmupoBaHue (puinocockux 3HaHUIl 00 obmiecTBe. ITO
€IMHBIA TIPOLIECC, KOTOPBIM MPOHMCXOAWT OxHOBpeMeHHOo. Camo craHoBieHue (unocodun
CBSI3aHO, B YAaCTHOCTHU, C OCMBICIICHUEM BIIACTH, NpaBa. Puinocodus Bceraga onpezensia CTUIb
MBIIICHHSI, MUPOBO33PEHUYECKIE OPUEHTHUPHL. [Jii BOZHUKHOBEHHUS TEOPETUYECKUX 3HAHMHA O
npaBe Obl1a HeoOxoauMa ¢Gunocodus npasa (TEOPETUUECKHUE 3HAHUS O TIPABE).

B pamkax ¢unocodunu MpOUCXOIUT OCMBICICHHE MOHATUS CBOOOIBI JHYHOCTH, €€
IPEJONPENEICHHOCTh JyXOBHBIMM M MaTepHalbHBIMU yCIOBUAMH ku3HH. Co BpeMeH
AQHTUYHOCTH U TI0 HACTOSIIEE BpeMs HJIET Mpouecc Gpuaocopckoro OCMBICICHHUS ATOTO CIOKHOTO
IPOSIBJIEHUS] YEJIOBEUECKOrO MOBEACHUS — CBOOOIBI BOJIEBOTO BbIOOpa noseneHus. MIMeHHO co
cBOOO/I0M BOJICBOT'O TOBEACHUS MHOTHE BBINAIOUIMECS MBICIUTENH U (QHIOCO(BI CBS3BIBAIOT
BO3HMKHOBEHHUE U Pa3BUTHE TAKOI'O CIIOKHOTO COLMAIBHOrO (peHOMEeHa, Kak mpaBo. Bo3Hukaer
BOIIPOC: YbIO K€ MMEHHO BOJIIO BhIpaxkaeT mpaBo? l'ocymapcTBa, Hapoja, TOCIOACTBYIOIIETO
KJlacca WIM JK€ DITO OIpesesneHHas Mepa (Macmrald) cBOOOIBI B paMKax OIpPEAeSIEHHOTO
coumyma? OT mNpaBUIBHOTO MOHUMAHUS 3TUX BONPOCOB BO MHOTOM 33aBHCUT M pELICHHE
HAaYYHbIX U PAKTHYECKUX MPOOIeM B 001aCTH FOPUCTIPY ICHIIHH.

CrnenoBarenbHO, Guiocodckas Hayka BO BCE BpeMeHa BiIMsAJA HA TO, KAaKUM OyJeT 3To
npaBo. Bo BpeMeHa aHTMYHOCTM NpPU3HABaNach MJEsl KOJJIEKTMBHOM CBOOOJBI, CBOOOJHBIX
rpaxnas. [IpaBo — mepa 3T0if cBOOOABI (KOJIEKTUBHON CBOOOIBI rpaXkaan). PaObl nckIoyamich
u3 cepbl TPABOBOM 3aIUTHI.

B HoBoe Bpemsi mosiBisieTcss MHIMBUA, KOTOPBIM HE XOueT ce0sl CBA3BIBATH HUKAKMMU
COCJIOBHBIMHU, KOPIOPAaTUBHBIMU y3aMH, OOBSIBISET ce0s CBOOOTHBIM OT HUX W OOJagarouIuM
€CTECTBEHHBIMH IpaBaMH (Ha KU3HB, CBOOOY, UMyIIecTBO). MIMeHHO B pamkax ¢unocoduun
npaBa HoBoro BpeMeHH CKJIaIbIBalOTCA IPEJICTABICHUS O IIpaBe KaK COBOKYIHOCTH
€CTECTBEHHBIX MpaB M CBOOOJ] 4EJIOBEKAa — HEOTHEMIIEMBIX YCJIOBUH €ro CBOOOJHOTO U
TBOPYECKOI'0 CYIIECTBOBAHUS U PA3BUTHSL.

Ha ceromusmuuii fneHb BCe pa3BUThIE JEMOKpPATHUYECKHE TOCYJapcTBa B CBOMX
KOHCTUTYLUSAX 3aKPEIUIAIOT NMPUHLMII MPUOPUTETA €CTECTBEHHBIX IPAB JMYHOCTH, OOBSBIIAIOT
IepevYeHb OCHOBHBIX MpPaB M CBOOOJ dYeloBeKa M TPaXJaHMHA WU YCTAHABIMBAIOT CHCTEMY
IOPUINYECKUX FapaHTUH ATHUX MIPaB.



Takum oOpa3oM, Kakaas 310Xa BIMSET HA MapaJurMy TEOPETUYECKUX 3HAHUU O Tpase,
Ha Ty WIH UHYIO HAPaBJICHHOCTh TEOPETUYECKOTO 3HAHUS O TIPaBe.

Teopus mpaBa u3naBHa cBsizaHa ¢ asmuxou. B JlpeBHeM BocToke ydeHue o mpase
dopMynupoBanoch B O3TUKE, chenuanbHOM pasfene ¢uiocopuu. CoraacHO YyUYSHHIO
3HAMEHHUTOTO JApeBHEeKUTalckoro ¢miocopa Kondyuus, xoropsiii xui B VI-V BB. 10 H. 3., B
OCHOBE YEJIOBEUYECKOM KU3HU JIC)KHUT KATETOPHsI <«GK€HbY», T. €. TYMaHHOCTh. He nemait apyrum
TOTO, YEro He JKeJaemb cebe — OCHOBA (PTHUECKMI NMPHUHIHWI) y4eHus o npaBe Kondymus u
MIPaBOBOM TOKTPUHBI KOH(PYIIMAHCTBA.

AHTUYHBIE aBTOPHI U3JIarajd yuyeHUEe O IpaBe B KHHUrax «dTuka». OHU OTOXAECTBISIIH
MPaBO U CIPaBEJIMBOCTh. {11 HUX MPaBO — ATO MOJHCHASA (MOJUTUYECKAs!) CIPaBEITUBOCTb.
I'pedeckoe cnoBo (tepmun) dike (Dike — «OOTHHS, ONHMIICTBOPSIONIAS HMJICIO CIIPABEIITUBOCTH,
MPaBJbD»), pABHO3HAYHOE PUMCKOMY CIIOBY jus, IPUMEHSJIOCH Uil 0003HAaYSHHSI TIOHSTHUS TpaBa.

B Hosoe Bpems U. KaHT cTpous cBOo€ y4€HHE O MpaBE€ HA OCHOBE KATETOPUUYECKUX
umnepatuBoB. [lepBbIif mocTymar: mocTymail Tak, 4yToObl MakCcMMa TBOEH BOJH MOTJa CTaTh
MPUHIIUIIOM BCEOOIIETr0 3aKOHOAATENbCTBA. BTOpOW KaTeropmyeckuii UMIEpaTHB: MOCTyIan
Tak, 4TOObI BCErJa BUICTh YEJIOBEYECTBO B KauecTBE IIEIM M HUKOTJAa B BHJIE CPEACTBA.
OTHYECKUMHU OCHOBaMHU IpaBa BbIcTynaeT no KaHTy ydyeHne o KaTeropu4eckux UMIEepaTuBax.

Takum 00pa3oM, KaTeropusi «CHpPaBEeATUBOCTB» — OOIIAast U JUIsl STHUKU U AN TEOpUU
npaBa (mpaBoBeneHus). CrnpaBeUIMBOCTh — OJMH M3 BaXKHEMIIMX MPU3HAKOB MpaBa. XOTd C
TaKUM yTBEP>KICHUEM COTJIaCHBI HE BCE YUCHBIE.

OO6mast Teopusi mMpaBa TECHO CBSI3aHA C UCMOPUYECKOU HAYKOW, KOTOpash H3ydaeT
UCTOPHUIO Pa3BUTHUSl YEIIOBEUYECKOW NMBUIU3ALMKM BO BCeM ee MHOroooOpasuu. CeromssiiHee
IPaBo — ATO PE3YJIbTAT MPEIIIECTBYIONIETO UCTOPUIECKOTO pa3BUTHs obmiecTBa. OT TOTO, Kak
MBI MIPEICTABIISIEM HCTOPHUIO OOIIECTBEHHOTO Pa3BUTHSA, BO MHOTOM 3aBHUCHUT TO, KaK MbI OyJieM
IPEJICTaBIISITh PAaBO U CBSI3aHHBIE C HUM JIpyTHe MpaBoBble siBiIeHUs. Onupasich Ha KOHKPETHbIE
JaHHBIE UCTOPHYECKON HayKH, TEOpHUsS MpaBa HCCIeAyeT Haumbosee oOlue 3aKOHOMEPHOCTH
BO3HUKHOBEHUS, (PYHKIIMOHUPOBAHUS U PA3BUTHUS TOCYAAPCTBEHHO-IIPABOBBIX SBJICHHIA.

Kaxnas crynmeHb HCTOPUYECKOTO pa3BUTHS IO3BOJISIET HaM II0Ka3aTh KOHKPETHBIE
0COOEHHOCTH (DYHKIIMOHUPOBAHMS W Pa3BUTUS TIPABOBBIX SBICHMNA 3TOM osmoxu. s
AHTUYHOCTH UCTOPHUS — 3TO KPYTOBOPOT MOMUTHYECCKUX U TpaBoBbIX GopM ([lomubuit, [InaTon).
[Momubuii yTBEepkgay, 4To B pe3yibTare OOIIECTBEHHOIO JOrOBOpA MOSBISAETCS MOHApPXHS.
3areM MOHapXus BBIPOXKJIAETCS B TUPaHUIO. B THpaHUU MOSBIAIOTCS MHTEIUIEKTyalbl. 3aTeM
TUPaHUS TEPEXOJUT B APUCTOKPATHIO, KOTOpas CHadaja 3a00THTCA O YECTH, JOCTOWHCTBE,
PaBEHCTBE, HO TTOTOM 3JI0YIIOTPEOISET BIACTHIO (KOPPYIILIHS, MPOU3BOJI CTAHOBITCS HOpMOii). B
CBOIO OYepe/lb ApUCTOKPATHUS MEPEXOAUT B OJUTAPXHIO U OOIIECTBO pa3OuBaeTcs Ha OOraThIX U
OCTHBIX, MEXIY KOTOPBIMH TPOUCXOIUT OopbOa. YcTaHaBIMBaeTCS IEMOKpaTHYecKas (opma
npasiieHus. OAHAKO 3Ta JAEMOKpaTHs CHOBa IpeBpamaercss B aHapxuto. CHoBa MOsABIAETCS
CUJIbHAS BJIACTh MOHapXa.

Hctopus CpeqHux BEKOB MOKA3bIBAET HaM pa3BUTHE HJIEU WHAMBHUIYaJIbHON CBOOOIBI.
XoTsi Teonorus Oe3pa3lelbHO TOCMOACTBOBaja BO BceX cdepax OOIIECTBEHHOW KU3HH,
CpPEIHEBEKOBasl IOJIMTUKO-IIPaBOBas MBICIIb IPOJOJKAJa BHOCUTH OIPENEICHHBIA BKIAJ B
pa3BuTHE HIEH O mpaBax M cBoOodax NWYHOCTH — Benukas xaptus BosbHOcTed (1215). B
OOIIEeCTBEHHO-TIONUTHYECKOM ~ xu3HM  Aurmuu  (XIII)  yupexpmaiorcss ~ MHCTUTYTHI
napjaMeHTapu3Ma U cy/1e0HON BiacTH, 6e3 KOTOPBIX HEBO3ZMOXKHBI TapaHTHH JTUYHBIX CBOOO/.

Hctopus HoBoro BpemeHu maer OoraThlii mMaTrepuaid HE TOJBKO BBICOKOTO DPa3BHTHUS
MOJIUTUKO-TIPABOBOM MBICIIH, HO U 3aKOHOJATEIbHOTO 3aKPEIJICHUs] HHCTUTYTa OCHOBHBIX IpaB
U cBOOOJ JMYHOCTH, MPHUHLUIA pa3JeJeHUs BiacTed, HE3aBUCHUMOCTH CyJeOHOW BIIACTH,
MIPaBOBOI OpraHU3alMK OOIIECTBEHHOTO YCTPOMCTRA.

IIpaBoBBIE Tpaguuuu, CIOXKHUBIIMECSA B 310Xy HOBOro BpemMeHH, M HOBBIM B3IUIAA Ha
MIPABO MOCITYKHIIN UCXOJHBIM IMyHKTOM JIEMOKPATHUECKOI0 YCTPOIICTBA COBPEMEHHBIX 3aIaHO-
€BpOIECHCKUX CTPaH.



Teopust mpaBa Kak Hayka BCErJa TECHO CBsi3aHAa U B3aUMOJIEHCTBYET C HayKoll 00
obmiectBe — coyuonocueti. TepMUH «COIMOJOTHs» OBUT BBEIEH B HAy4YHBIH 000pOT
dpaniysckum puocopom Ortoctom KoHTOM (ero Ha3bpIBaIOT OTIIOM COIMOJIOTHH) B padoTe
«Kypc nosutuBHON ¢umiocopun» (1842). 3arem 3Ty HayKy pas3BWI aHIIMHUCKUN (uinocod,
counonor cepenunbl XIX B. I'. Cniencep. JlanpHeliiee pa3BuTHE U IPU3HAHUE COLIMOJIOTHS KaK
HayKa TONyYWsia TOrjAa, Koraa Obuid paspaboTansl U cHOpPMYIMpPOBAHBI OCHOBHBIC
TEOPETHUECKHE KOHLEMIMA B 00JlacTh M3ydeHusl comuanbHbIX siBneHuil (Kapnm Mapkc, Makce
Beb6ep, Omunp J{topkreim u 1p.).

Coyuonocuss — 5mo HAyKa, u3y4yaowas CcmpyKmypHvle OS1eMeHmbvl o00wecmea 60
83AUMOCBA3U, YCIOBUA UX CYWECME08AHUs, a4 MAKd’ce QYHKYUOHUPOBAHUE U pA3GUmMuUe 6cex
CMOpOH OesamenbHOCmu Jooeli 8 obwecmee. B pamMkax COIMOIOTUA MOKHO BBIJICIMUTH HOBOE
HAay4YHOE HAIIPaBJICHUE — COYUONO2UIO Npasd, KOTOpas pacCMaTpUBAET IMPaBOBYIO CHUCTEMY B
TECHOH B3aMMOCBSI3HU C KU3HBIO, OOIECTBEHHOM MPAKTUKOM.

Conmonorus npasa 3apoaunach Ha cTelke XIX—-XX BB., a B Poccun Hadana pa3BuBaThCs
B 20-¢ rr. nponwtoro Beka. H. M. Kopkynos, C. A. Mypomues, H. H. Kapees u npyrue, kotopsie
BHECJIM 3HAYUTENbHBIM BKJIAJ B pa3BUTHE MPABOBOI MBICIH, BHIPAOOTAM COLIMOJIOTMYECKUN
MOAXO0J K MOHATHIO mpaBa. B wyactHoctu, H. M. KopkyHOB omnpeaensi mpaBo Kak MeEpy
pasrpaHu4eHus THTepecoB mroel, a C. A. MypoMIieB — Kak IpaBOOTHOIIECHHE.

Conmonorust mpaBa pa3ian4aeTr, Kak 0OCTOUT JIETIO C «IPaBOM B KHU3HU» U C «IIPaBOM B
KHHUTaxX», a TaKXKe M3y4aeT, KaKOBbI OOIECTBEHHBIC SBICHUS HA CaMOM Jielie, B TOM YHWCJE U
«TpaBO B )XKM3HU», U COMOCTABIISIET 3TO C «IIPAaBOM B KHHUrax». KOHKpeTHbIE COLIMOIOrHYEcKue
UCCJIE0OBAHUS B MPABE NAIOT BO3MOXXHOCTb W3YUWUTh IPABOBBIE SIBICHUS, CYILIECTBYIOIIUE B
oOmiecTBe, ¥ Ha 3TOW OCHOBE COBEPILIEHCTBOBATh NPaBOBYIO cucTteMy. I[IpaBoBble sBIIeHUS
(mpaBOCO3HAHME, TMPABOOTHOIIEHHUS, TMPABOBbIE HOPMBI) MMEIOT CBOIO  COLHAJIBHYIO
00ycII0BI€HHOCTb. KOHKpETHBIE NpaBOBbIE MHCTUTYTHl U HOPMBI BO3HUKAIOT Ha OCHOBE M C
Y4YETOM OIPEACNIEHHBIX COLMAIBHBIX OTHOHIEHUH. OT TOro, HaCKOJIBKO MPAaBUIBHO MPAaBOBBIE
MHCTUTYTHI U HOPMBI OTPAXKAIOT CUCTEMY CYIIECTBYIOUIMX OOIIECTBEHHBIX OTHOIICHUH, 3aBUCHUT
u 3hdEeKTUBHOCTh (YHKIIMOHUPOBAHUS M Pa3BUTHS TpaBa. B CBOI0 odepenb MpaBoO TOXKE
CHOCOOCTBYET JalbHEHIIEMY Pa3BUTHIO  COBEPIICHCTBOBAHUIO PETYIMPYEMBIX UM COIMATIBHBIX
oTHoweHuM. [IpaBoBbIE OTHOLIEHUSI HEPA3PBIBHO CBSA3aHbI C SKOHOMUYECKUMHU, OJTUTUIECKUMH,
OpraHU3allMOHHBIMU  (YNIPaBICHYECKUMH), CEMEHHBIMH W  HUHBIMH  OOIIECTBEHHBIMHU
OTHOLLIEHUSIMH.

CrnenoBarenbHO,  COIMOJIOTMYECKHE  HCCIEJOBAaHUS B IpaBe  00ecreuyuBaroT
IOPUCTIPYACHILINI0O BaXXHEHIIUM (aKTOJIOTUYECKUM MaTepualioM, KOTOpBIM CHOCOOCTBYET
pedopMe M COBEpIUICHCTBOBAHMIO 3aKOHOJATENBCTBA, a TaKXKe pealM3alud IPaBOBBIX
NpEeANUCaHuil B COLMAJIBHOM IOBEICHUN JIMYHOCTH M COLMAIBHBIX Ipymil. B cBoro ouepens,
o0Im1ast Teopus MpaBa CIIYKUT METOAO0JIOTHIECKONH OCHOBOW COITMOJIOTUYECKHUX HCCIeIOBAaHUN. A
pe3yNbTaThl 3TUX UCCIIEI0OBAaHUI CIIOCOOCTBYIOT Pa3BUTHUIO TEOPUH ITPABa.

Teopust mpaBa TeCHO B3aUMOACWUCTBYET C ncuxonocuei (OT Tped. psyche — «aymiay,
logos — «yueHue, Hayka»)— HayKOH O 3aKOHOMEPHOCTSX pa3BUTHS M (PYHKIMOHUPOBAHUS
ncuxuky Kak oco0oi (OpMBI KHU3HEACATETBHOCTH. YenoBedeckass ICHXHUKA, CYIIHOCTHOU
XapaKTePUCTHUKOW KOTOPON SIBISIETCS CO3HAHUe, SIBISETCA TOPOXKACHHEM U (yHKuuen
OMOJIOTMYECKUX U COLMAIBHBIX TporieccoB. Co3HaHNE MHANBUAYAIBHOTO CyObEKTa UMEET CBOIO
CHUCTEMHYIO M CMBICIIOBYIO OPraHM3alHI0, NPHUIAMOIIYI0 PA3IUYHBIM MPOSBICHUAM ICUXUKU
(mo3HaBaTeNbHBIM,  MOTHBAIIMOHHO-aQ(QEKTHBHBIM,  ONEPALMOHAIBHBIM,  JINUYHOCTHBIM)
omnpeneneHHbple cBoicTBa. lIcMxonorus BBIABIISIET XapakTep COOTBETCTBHS JEMCTBUTEIBHBIX
MOMUB08, YCMAHOBOK, OPUEHTALIUI JIMYHOCTHU CJIOKHUBIIMMCS y HEE MIPEICTABICHUSIM O HUX.

[Icuxonorus uccneayer NUIIb ONPEIEICHHBIM aCIIEKT YeJIOBEUECKON JESITENIbHOCTH, T. €.
3aBHCUMOCTh YEJIOBEYECKOTO IMOBEJIEHHUS OT OMOJIOTMYECKUX M COLHUAIbHBIX (akTopoB. B
paMKax MCUXOJIOTUH BBIIEISIIOT OPUINYECKYIO IICUXOJIOTHIO, KOTOpask U3y4aeT 3aKOHOMEPHOCTH
U MEXaHU3MBbI ICUXUYECKOH JEATEIbHOCTH JIIOJICH B cepe peryIrupyeMbIX MPaBOM OTHOIICHHH.



OaHuM M3  OCHOBOINOJOXXHHKOB  IICUXOJIOIMYECKOH TEOpUM MpaBa  sBISETCS
JI. N. Metpaxunkuii. IleTpakunkuii cuurtan, 4To €CTh NpaBo OQUIHAIBHOE (TIO3UTHUBHOE),
KOTOpOE€ BBIPA)KEHO B 3aKOHAX M JPYIMX aKTaX rocylapcTrBa, U UHTYHTHBHOE IIPABO, UCTOKHU
KOTOPOTO KOPEHATCS B ICUXUKE Jtojeil. HTYUTHBHBIM IpaBoM 00JalaloT pa3Hble TPYIIIbI
mojen. YenoBeKk B CBOMX OTHOLIEHUAX C JAPYTMMH JIIOJbMU IOCTOSSHHO CTaJKHUBAaeTCs C
Pa3IMYHBIMM  TICUXOJIOTUYECKMMHU MNEPEXHUBAHUAMHU  (SMOLMAMH), MOOYKIAIOIUMH  €ro
coBepwiath onpeneneHubie nerctBud. [lo maenuro JI. U. [leTpaxuukoro, u3 Takux 3MOLHMN U
CKJIAIbIBAETCS MHTYUTUBHOE IpPaBO, KOTOPOE 3aHUMAET IEPBOCTEIIEHHOE MECTO B
peryJiMpoBaHUM HMYILECTBEHHBIX, CEMEHHBIX, HACJICICTBEHHBIX M JPYIMX OTHOIICHUM.
[Tpobnema npaBa, O €ro MHEHUIO, 3aKIII0YaeTcs B cepe yenoBeyeckoit ncuxuku. [lox npaBom
OH MOHUMAET NPABOCO3HAHKUE U NTPABOOTHOLIEHUS.

Teopus JLU. Ilerpaxkunkoro mpuoOpena HIMPOKOEe MpU3HAHKME B Hayaie XX Beka B
Poccun, a mno3nnee, Omaromaps ycuwiusMm ero yueHukoB JK. ['ypsuua, II. Copokuna,
H. Tumamesa, u 3a ee npeaenamu. I1. Copoxun rosopuin: «Kak Mbl MOKEM IMOHATh HE TO YTO
paBo, a BOOOIIE OTHOIICHUS MEXIY JIOAbMH, TOJIBKO OJHU JEHCTBUS JIOJCH, HEe oOparias
BHUMAaHUS HAa MOTUBBI 3TUX JEHCTBUII.

HepaspbiBHast CBSI3b CYLIECTBYET MEXIy TEOpUEH IpaBa U IKOHOMUUECKOU HAYKOLL,
KOTOpasi JlaeT aHaju3 pPBIHOYHOIO XOo3sicTBa (MPOMU3BOJCTBO, pacHpeneseHre, OOMeH u
notpedeHne MaTepuaIbHbIX 0Jiar). DKOHOMHUYECKask TEOpUs U3ydaeT HE pecypchl Kak TaKOBbIE,
a SKOHOMUYECKOE IMOBEAEHUE JIoJe B cdepe MPOU3BOJACTBA MaTepHANbHBIX OJlar — OCHOBBI
KHU3HENIEATSIFHOCTH YeloBeKa W oOmiecTBa. [IpoM3BOACTBO OTpa)kaeT B3aMMOJCHCTBHE, BO-
IIEPBBIX, 4YEJIOBEKAa M IPUPOIBI, a, BO-BTOPBIX, JIIOJEH B IPOLECCE HX XO3SHUCTBEHHON
JeATEIbHOCTH.  Pe3ynbTatoM  NpPOM3BOACTBA  SABJIIETCS  CO3JAHME  MATEPUAIBHBIX U
HeMaTepUabHbIX OJ1ar, y0BIETBOPAIONIMX YEI0BEYECKHE NOTPEOHOCTH.

[Ipu ynoBneTBOpeHUHM CBOMX CyOBEKTUBHBIX MHTEPECOB JIIOJU BE3IE HAXOIATCS IMEpen
HEOOXOMMOCTBIO BBIOMpaTh AJIbTEPHATHBHBIE CIHOCOOBI HCHOJb30BAaHUS OrPaHMYEHHBIX
HKOHOMHMYECKHX Ojyar. EcTecTBeHHO, UTO Ui pealu3aliy CBOETO PalMOHAIBHOTO TMOBEACHUS
UHIMBUAYYMbI JOJDKHBI 007a7aTh cBOOOMOM BbIOOpa. C pa3BUTHEM LUBUWIM3ALUU CTETEHb
cBOOOJIBI BHIOOpPA SKOHOMHUYECKOTO TOBEAEHHUS YBEIMYMBACTCS, YTO CBS3aHO C IOCTETIEHHOU
JUKBHAJALUECH COCIOBHBIX, KACTOBBIX, MOJUTUYECKUX, HJICOJOTHMYECKUX, IPABOBBIX M IPOYUX
OrpaHWuYeHU 3TO cBOOOABl. Mmew cBOOOABI, paBEHCTBA, pasymMa M Iporpecca MOTydaroT
OKOHYATEJIbHOE BOIUIOIICHHE B DPBIHOYHBIX JKOHOMHYECKMX OTHOIIEHUsAX HoBoro BpeMeHH.
CyOBeKTBl PHIHOYHBIX SKOHOMUYECKUX OTHOIICHUN — OypiKya 3asBUIM O CBOMX HEOTHEMJIEMBIX,
HEOT4Yy>KJaeMbIX IIpaBax U cBOOOJaX, KOTOPBIE 3aTeM ObLIM 3aKOHOJATEIbHO 3aKPETLIICHBI.

Onupasch Ha TONOXKEHHS U BBIBOJbl JIKOHOMHUYECKOW MBICIH, TEOpUs IIpaBa
paccMaTpUBaeT BCE IIPABOBBIC SIBICHHUS B OPTaHUYECKOW CBSI3M C DKOHOMUYECKHMMH YCIOBHAMMU
XKHU3HHM JIIOJICH, pPAacKphIBaeT MX aKTUBHOE OOpaTHOE BO3JCHCTBHE Ha SKOHOMHUKY. Pa3Butas
IpaBoBas CHCT€Ma CHOCOOCTBYET IpOrpeccy 9SKOHOMHYECKHMX  OTHOUIEHHH, pPOCTY
0J1Iar0COCTOSIHUS HApOa.

Teopust mpaBa B3aMMOJACHCTBYET TAKKE U C KYIbmypoJocueld — HaAyKOW O CYIIHOCTH,
3aKOHOMEPHOCTSAX CYIIECTBOBAaHMA M pPa3BUTHs, 4YEJIOBEUYECKOM 3HAYEHMH U crHocodax
IOCTKEHUS. KyJNbTypbl. KynbTypa— 3TO Bce TO LEHHOE, YTO CO3JaHO 4YEJIOBEYECTBOM.
[lepBUYHOH IIEHHOCTBIO SIBISIETCS YEJOBEK (€ro mpaBa M CBOOOJBI), pa3BUTHE €TO JHMYHOCTH.
[TosTOMy cTeneHb pa3BUTHS KyJIBTYPBI ONIPEENIAETCS €€ OTHOECHUEM K CBOOOIE U JOCTOUHCTBY
YeJI0BEKa ¥ BO3MOYKHOCTSM, IPEJOCTABIISEMBIM €0 JUIsl TBOPYECKOM CaMOpeaIn3aliy 4eI0BEKa
Kak JUYHOCTH. KynbTypa ecTh peanu3anus 4eJoBE4EeCKOro TBOPYECTBA U CBOOOIBI, OTCIOJA —
MHOTr000pasue KyJbTyp u GOpM KyJIbTYPHOTO Pa3BUTHSL.

KynpTyposnorus usydaer He TOJBKO KyJBTYypy B LIEJIOM, HO U Pa3JINYHbIC, YaCTO BECHMa
cneuupuyeckue chepbl KyJIbTYPHOH JKU3HU, B TOM YHCJIE M MPAaBO KaK SIBICHUE LHUBUIM3AIUN
(peub uAET O comMaNbHOW IeHHOCTH TpaBa). Kpymueimmuii commosor I1. Copokun B cBoei
rnaBHOW pabote «CounumanpHas W KyJbTypHas JUHAMUKa» pacCMaTpUBaJl MPaBO KaK YacTb
KyJBTYDBI.



CornmacHo TeOopuM «MHOXKECTBEHHOCTH KynbTyp» (Pp. ¢on CaBunbn): «Kakosa
KyJbTypa, TAKOBO U MPaBO». DTO OOBICHIET HAJIHUME PA3IUYHBIX MPABOBBIX CHCTEM B KaXKIOU
ctpade. OOHAaKO B COBPEMEHHOM WHTETPUPOBAHHOM MHUpPE WAET Tpouecc COMMKEHHS U
B3aMMOO0OOTAIIEHUS] HAI[MOHATBHBIX MPABOBBIX CUCTEM M MX COTJIACOBAHHUS C MEXIYHAPOIHBIM
IIPABOM.

Takum 00pazoM, KyJbTypOJOTHS CIHOCOOCTBYET Pa3BUTHUIO MPABOBHIX HHCTUTYTOB, a
JOCTHXKEHHsI OOIIed Teopuu IpaBa W IOPUCHPYACHLUU B LIEJIOM, B CBOIO OYepelb, BHOCAT
CYILIECTBEHHBIN BKJIaJ] B OOIIYIO KyJIbTYypY YeIOBEUECTBA.

Oco0oe 3HaueHue MMEET BOMNPOC O B3aUMOJEHUCTBUU TEOPHUM IIpaBa C HOAUMONO2UEl —
HAyKOW O TMOJMTHKE, MOJIUTUYECKON cucteme obOmiectBa. CoBpeMeHHas MOJUTHYECKas Hayka
TECHO IeperIeTaeTcs ¢ Teopuei npasa. M nmonuronorus, ¥ Teopus mpaBa U3y4daroT roCyAapcTBO.
Ho rocymapctBo oHM HM3yuaroT mo-pasHoMmy. IIpenMeToM MOTUTHUECKON HAayKW aMepUKaHCKHE
YY€HbIE CUMTAIOT MOJUTHUYECKYIO0 CHCTeMy oOmiecTBa (COBOKYINHOCTh TOCyAapcTBa, MapTHIA,
0OIIECTBEHHBIX OPTaHU3allNii), @ EBPOINEHCKHE MOJUTOJIOTH, B YACTHOCTHU (DpaHIy3CKHE YUEHBIE,
CUMTAIOT, YTO NPEIMETOM IOJUTHUYECKONM HAyKU SIBISIOTCS OTHOIIEHMS JIIOJEH MO IOBOAY
BJIACTH B OOIIECTBE: M3yUYEHHE BJIACTU B Pa3jM4YHBIX cepax; aHaIN3 OTHOIICHWN JTIOJEH MO
MIOBOJIY BJIACTH HE TOJIBKO B TOCYAapCTBE, HO M B JPYTUX COLMAIBHBIX 00pa30BaHHSIX.

B nonutHueckoit Hayke rocy1apcTBO BBICTYMAET KaK OJHO 3B€HO MOJUTHYECKOMN BIACTH.
B Teopum mpaBa TOCYHApCTBO — OTO MyONMYHO-TIpABOBas OOLIHOCTH, OOJamaromIast
CYBEpEHUTETOM, ACHCTBYIONIAs B paMKax MpaBa M OCYIIECTBIISIIOIIAS CBOIO NEATEIbHOCTh Ha
OCHOBE IIPUHILIMIIA Pa3/I€TICHUS BIacTeN U B3aUMHONW OTBETCTBEHHOCTH JIMYHOCTH U FOCYAapCTBa.

Takum o0Opa3zom, Teopusi MpaBa HE HU3Y4yaeT TOCYJAPCTBO KaK AJIEMEHT MOJUTHYECKOU
CHUCTEMBI, a pacCMaTPHUBAET €r0 KakK IMyOJMYHYI0 OOIIHOCTH, OOJaJAIONIYI0 OINpPEACIICHHBIMU
npu3HaKaMu (pOpMBbI TOCYAAPCTBA, MOTUTUYECKUE PEKUMBI B CBS3H C IPABOBHIMU OCHOBAMHU ).

JU11 HOMUTHYECKON HayKU TOCYJapCTBEHHOE yIpPaBJIEHUE — 3TO yIpPaBJIE€HUE OOIECTBOM
C ULENbI0 COTJIACOBAHUSA PA3NUYHBIX HHTEPECOB COLMANBHBIX TPYIM, C IENbIO CMSATYCHUS
KOH(JIMKTOB B OOIIECTBE MEXIY IpyNIaMy — KOHCEHCYC uepe3 KOH(IUKT. [ Teopun mpasa
rOCyapCTBEHHOE YyMpaBIEHHE — 3TO YIPaBJICHHUE, OCYIIECTBISIEMOE TPEMsl BETBSIMH BIIACTH:
3aKOHOAATEIHHOW, UCTIONTHUTEILHON U Cy1eOHOM!.

s ropucta JeragbHOCTh TMOJIUTHUYECKON BJIACTH — €€ KOHCTUTYLHMOHHOCTh, a JUIs
MOJIUTOJIOTA JITUTUMHOCTh TOJIMTUYECKOW BJIACTH — O3TO €€ MPU3HAHWE OOJBIIMHCTBOM
HaCeJIEHUsI Ha OCHOBE Pa3HbIX LIEHHOCTE!. Pa3nnyaror cienyromnye TUIbl JeTUTUMHOCTH: 1) Bepa
B IIPaBo (3amagHasi KyJIbTypa); He0OX0IuMOCTh peopM, OCHOBAHHBIX Ha MPABOBBIX MPHUHIIUIIAX;
2) Bepa B XapU3MaTHUECKOro Jnjepa, Takoro kak I['urinep wim Cranmuna (xapuzma (rped.)—
«TPOPOKH, 00TaaI0IINE OCOOBIM TAPOM BO3JICHCTBUS HA ayIUTOPHUIO»; ITOT TUI JETUTUMHOCTH
xapakrepeH ansa Poccun); 3) Bepa B TpaAuLIUK — TPAIUIUOHATUCTCKUI TUI JIESTUTUMHOCTH (e1Le
Koudymuiit roBopuii, 4To BIacTh JETUTUMHA, €CJIM OHA OMUPAETCS HAa CIOKUBIIHECS OObIYaH,
TpaaulUHU, PUTYaJbl; IJIOX TOT PYKOBOAMTEIb, KOTOPBIA MPOBOAUT pedOpMbI, HE CUUTASICH CO
CIIOKHBIIMMHUCS B OOIIECTBE TPATUIIHSIMH).

Takum oOpa3om, Teopusi IpaBa— 53TO COLMAIbHO-TYMaHUTAapHas Hayka, KoOTopas
OTIIUYAETCS OT JAPYTHX COLUUAIBHO-TYMAaHUTAPHBIX HAyK TEM, YTO OHAa H3y4aeT, Kak
B3aMMOJICHCTBYeT MpaBoO (KaK COIUAIbHOE SIBJICHHE) C APYTMMHU COIMAIBHBIMH SIBICHUSMU U
o0palleHo K IMYHOCTHU KaK BBICIICH COIMATBHOU IEHHOCTH.

1.2. OOmasi Teopusi rocyIapcTBa M NMPaBa KaK IOPUAMYECKAs] HAYKa

IOpunnueckas Hayka BKJIIO4aeT B ceOs, MOMHUMO OOLICH TeopuM mpaBa, U Jpyrue
00J1aCTH MPaBOBBIX 3HAHWH. B 3aBUCHMOCTH OT TOTO, Ha KaKUX SIBJICHUSAX IMPABOBOW >KH3HU
COCpPEIOTOYMBAET CBOE BHHMAHHME Kaxaas O0JacTh OPHIMYCCKOW HAayKu, (OpMHUpPYETCS ee
COOCTBEHHBIM TIpeAMET HccheoBaHUs. B 3aBUCHMOCTH OT OCOOGHHOCTEH mpeaMera
HUCCICOOBAHUS JIIO6a$I O6JIB.CTI: 3HAHUS CO34acCT U I/ICHOHL?)yeT OC06BI€ METOABI UCCICAOBAHUA,
CHUCTEMY TIOHSITHI M TEPMUHOB, B KOTOPBIX OMHMCHIBACTCS M OOBSICHSACTCS U3ydaeMasi peajbHOCTb.



Oco0oe MecTo B CHUCTEME IOPUAMYECKHX HAayK 3aHMMaeT obOmas Teopus npasa. OHO
ompeneNnsercss cBoeoOpa3ueM IpeAMeTa MHCCIEIOBaHUS M METOAOJOTMYECKOH 3HAUYMMOCTBIO
oOuieil Teopun mpasa ISl ApYrHX OpUAWYecKUX HayK. OCHOBaHUEM /Jisi BBIIEIEHHSI TEOpUU
npaBa B 001ell cucreme 0oOIIeCTBEHHBIX HAyK CIyKHUT OOBEKT MO3HAHUA — BCs cepa npaBoBOH
KU3HU O0IlecTBa B 1IEJIOM, @ B CHUCTEME IOPUCIPYACHLUU OHA BBIACIAETCA MO MPEIMETY
no3HaHus. Teopus nmpasa — 3TO Hayka 00 O0IETEOPETHUYECKUX 3HAHUAX O MpaBe.

Teopust mpaBa TeCHO B3aUMOJEHUCTBYET C JPYTMMH IOpUandecKuMu Haykamu. OHa
ABJIAETCS HMCXOAHOM TEOPETHUYECKOM OCHOBOW Ul CYyIIECTBOBAaHUS M Pa3BUTHA JPYIHX
IOPUIMYECKUX HAYyK, BBIIOJHSAET M0 OTHOLIEHUIO K HHUM OIPEAEICHHYIO METOJI0JIOTHUYECKYIO
pOJIb, T. €. 3aHUMAET BEyIllee MECTO B CUCTEME IOpUANYECKUX HayK. C Apyroi CTOPOHBI, TEOpUs
IpaBa MOKET YCHEIIHO pa3BUBAThCS, JIMIIb ONHUPAsCh Ha KOHKPETHBIM MaTepuall UCTOPUKO-
IIPABOBBIX, OTPACIIEBBIX U MIPUKIIAJHBIX IOPUINYECKUX HAYK.

B cucreme ropucnpyaeHINN YCIOBHO MOXHO BBLAECIUTh HECKOJIBKO I'PYII OTHOCUTEIHHO
CaMOCTOSITENIBHBIX IIPAaBOBBIX HaykK. [lepByro rpymiy cOCTaBJISIOT HCTOPUKO-TIPABOBBIE HAYKU:
UCTOpHS rOCyJapcTBa M IpaBa, UCTOPUS MOJUTHUYECKUX WM MpaBoOBbIX yueHui. [Ipeamerom ux
UCCIICIOBAHMs  SIBJIIIOTCA ~ MCTOPMYECKHE  TIPOLIECCHl  BO3HMKHOBEHMsS, pa3BUTHS U
(YHKIIMOHMPOBAHUS NpaBa U IOCYyAApCTBA, MOJUTUYECKUX M MPABOBBIX YUEHUN B KOHKPETHO-
UCTOPUYECKOH OOCTAaHOBKE M XPOHOJOIMUYECKOW IOCIENOBaTEbHOCTU. M CTOpHKO-IIpaBOBbIE
HAYKH HCCIIEAYIOT TaKue HCTOpUYecKre (aKThl, KaK IMaMSATHHKH TIpaBa, TOCYAapCTBEHHO-
npaBoBas opraHuzanus oOmiectBa U T.A. KOHKpeTHble HCTOPUKO-IIPABOBBIE HCCIEIOBAHUSA
IPEJICTaBISIIOT LIEHHBIM MaTepual A TeopeTHuueckoil Hayku. Teopus mpaBa CBOU BBIBOJBI U
CY’K/IEHUS] CTPOUT Ha OCHOBE aHAIN3a U 0000IIEHUS ONPEeIEHHOI0 HICTOPUYECKOT0 MaTeprana,
OTPAKAIOIIEr0 TOCYAapCTBEHHO-NIPABOBOE PA3BUTHE C JPEBHEHIINX BPEMEH [0 HOBEHMILEro
BpeMeHu. OOoOlIeHHe Ha BBICOKOM YPOBHE TEOPETHYECKOM Hay4yHOM aOCTpaKkIMU 3STHX
KOHKPETHBIX HCTOPUYECKHX (DAaKTOB TIIO3BOJIAET TEOPHH IpaBa PACKPBITh 3aKOHOMEPHOCTH
(YHKLIIMOHMPOBAHUS U Pa3BUTHUA TaKUX OOIIECTBEHHBIX SIBICHUH, KaK MpaBo U rocynapcrso. Ho
camMa MCTOpHUYECKas HayKa TOXK€ HY)KIAeTcs B TEOpeTHUecKuX paspadboTkax. OHa Oonee KOH-
KPETHA, B TO BpeMsI KaK JUIsl TEOPUH BaXKHO BBISABICHHE OOIIMX MOJIOKEHHUH, 3aKOHOMEPHOCTEH.

Bropas, camas Oosblasi Tpymnia COCTOMT U3 OTPAcieBBIX IOpUAMYECKHX HayK. K HuM
OTHOCSITCSI HayKa TPakKIaHCKOIO IIpaBa, HayKa yTOJIOBHOIO IIpaBa, HayKa TPYAOBOTO IIpaBa,
HayKa aJMUHUCTpAaTUBHOro nmpaBa u JAp. IlpeameroM wuX uccaenoBaHUs — SBISIOTCS
3aKOHOMEPHOCTU IPABOBOIO PEryJMPOBAaHMsS COOTBETCTBYIOLIMX OOaacTedl OOIIEeCTBEHHBIX
oTHOLIeHU. Teopus mpasa, ¢ OJHOM CTOPOHBI, IUTAETCA JOCTHIKCHUSAMU ITUX HAYK, C APyrou
CTOPOHBI, B3aUMOJCHCTBYSl C OSTUMH HAayKaMH, WIPaeT METOA0JIOTHYECKYI0 (YHKIHIO.
OtpacnieBble IOPUAMYECKHE HAYKH pPYKOBOJCTBYIOTCS pPa3paOOTaHHBIMU TEOpPHEW MpaBa
HOJIOKEHUAMHU O CYIIHOCTH U COLIMAJbHOM Ha3HAa4eHHUU IpaBa, OOIIMMH IMOHATUSAMH IIPaBa,
HOpMaMu IIpaBa, HOPMATUBHBIMU aKTaMH, OTPAC]bl0 MpaBa, MPaBOBbIM MHCTUTYTOM, aKTaMU
IOPUMEHEHUs1 TpaBa, I[PABOOTHOLICHUAMH, CYOBEKTHBHBIM  IIPaBOM, IOPUANYECKHMHU
00s13aHHOCTSAMH U T. 1. ['1aBHOE — 00€ TpyIIbl, OObEINHSAS CBOM YCHJIHS, PEIIAloT MPOOJIeMbI
CETOAHSIIHETO JHS.

B Tperbio rpynmy BXOAAT MNPHUKIAIHBIC IOPUAWYECKHE HAyKd (KpUMHHAJIHCTHUKA,
cylneOHas MeaMLMHa, cyaeOHas mcuxuarpus U 1p.). WX 3amadell ABnsercsd MCHOIb30BaHHE
JOCTHKEHUH €CTEeCTBO3HAHMS U TEXHHUKH JUIS PELICHHUS TPOOJIEM IOpUANYECKON PAKTHKH.

OtpacneBsle U Ipyrue IOPUIANYECKUE HAYKH M3Yy4YalOT OTAEIBHBIE CTOPOHBI, OTAEIbHBIC
o0lacTd mpaBa M TOCYJapcTBa WM HCTOPHIO IPaBOBOM opraHm3anuu obOmecrtBa. B
COBOKYITHOCTH OHH IIMPOKO M BCECTOPOHHE HCCIECAYIOT BCE TPOSBICHMs, BCE TIPaHU
roCyAapCTBEHHO-IIPABOBOM JEHCTBUTENBHOCTH. OIHAKO BCSI CyMMa 3HAHUM, HAKOIUIEHHBIX
9TUMH HAayKaMH, HE MOXET JaTh LIEJOCTHOTO U IOJHOTO INPEACTABIEHUS O TOCYAapCTBEHHO-
NpaBOBOW  opraHm3auuu  oOmiecTBa.  M3yueHue — cnenm@uyecKMX  3aKOHOMEPHOCTEH
(YHKIIMOHMPOBAHUS U PA3BUTHA IIPaBa U COCTABIISET 3aady OOLIe TeopuH Ipasa.

3aKOHOMEPHOCTH pa3BUTHs ¥ (YHKIMOHMPOBAHUS IIpaBa pPacCMAaTPUBAIOTCA B
HEpa3pbIBHOW CBA3M C 3aKOHAMM pa3BUTHs oOuiecTBa. [IpaBo u npaBoBbIe ABICHUS U3Yy4arOTCA



KaK 3JIEMEHTBl €IMHOI0 OOLIECTBEHHOrO ILIEJIO0r0, B 3aBUCHUMOCTH OT HKOHOMHMUYECKOTO CTPOs
oOmiecTBa, 00yCIOBICHHON WM COLMAIbHOM CTPYKTYpBl, YPOBHS pa3BUTHsS KyJIbTYyphbl U T. .
[TosTomy B mpenmer oOmiedl Teopuu MpaBa BXOAWUT HU3yUEHHE M OOIIMX 3aKOHOMEPHOCTEH
pa3BuTHs oOlIecTBa B TOH Mepe, B Kakoil OHM BO3JCHCTBYIOT Ha pa3BUTHE IpaBa, MPABOBOM
MaTepHH.

OTnenbHble SIBIEHUS MPABOBOM JKM3HM 0OLIecTBa (IIPaBOCO3HAHUE, MPABOOTHOIICHUS,
IIPaBOBbIE HOPMBI, IPAaBOHAPYLIEHHUS WU T.J.) Takxke o0JalaloT CBOUMMH cClHeUU(PUUECKUMU
3aKOHOMEPHOCTSIMU ~ (YHKIIMOHMPOBAaHUS U  pa3BuUTuss. OHU H3YyYalOTCA  OTPACIEBBIMU
IOpUINYECKIMHA HAayKaMM JIMIIb B OINPEACIICHHOM AacCIeKTe, ¢ TOYKHM 3PEHHsI XapaKTEPUCTHK,
CBOWCTBEHHBIX JIaHHBIM SIBJICHHSM B KOHKPETHBIX OTpacisfiX MHpaBoOBOM >ku3HU. OOmme xe
3aKOHOMEPHOCTH JIaHHBIX SIBJICHUM B LIEJIOM — MPEAMET HCCIe0BaHUs OOIIe Teopuu mpasa.
Hampumep, Teopus npaBa u3ydaeT HE YroJIOBHO-IIPABOBBIE IIPABOHAPYLICHMS, HE TPAKIAHCKO-
IPaBOBBIE U T. . — 3TUM 3aHUMAIOTCA COOTBETCTBYIOLIUE OTpacieBble Hayku. OOmas Teopus
IIpaBa, OMMPAsACh Ha JOCTHIKEHUS OTPACIIEBBIX IOPUIMYECKUX HAYK B 3TOM BOIIPOCE, UCCIEAYET
IPaBOHAPYIICHUS B LEJIOM KaK CIEHU(PHUUECKOE COILMATbHO-IIPABOBOE SIBICHHE OOIIECTBA, €ro
OpUpoay, OOILIMe 3aKOHOMEPHOCTH BO3HMKHOBEHHMSI W Ppa3BUTUS BHE 3aBUCHUMOCTH OT
KOHKPETHBIX (OpPM HX TMpOsIBIEHHWS B TOW WIM HMHOW oTpaciu mpaBa. Takum o0paszoMm,
OpeIMETOM H3y4eHHUs oOlell TeopuM mpaBa SBIAIOTCA o00mue U crneuupuyeckue
3aKOHOMEPHOCTH PAa3BUTHA U PYHKIMOHUPOBAHUS IIPABOBOM OpraHU3aliy OOIIECTBA.

OOmiast Teopusi MmpaBa OKa3bIBae€T MOILHOE BO3JEHCTBHE Ha JBM)KEHUE IOPHUIANYECKOMN
MBICIM B ILeJIOM. TeopeTudeckass KyJbTypa IPaBOBBIX HCCIEAOBAHMM M IPAKTUYECKOU
JEATEIIBHOCTH MMEET MCKIIIOUNTENBHO Ba)XKHOE 3HAYCHME Ui IOPUAMYECKON akTMBHOCTH. Kak
(yHIaMEHTaJIbHOE 3HAHUE TEOpHUS NpaBa SBISIETCS Ba)XKHEWIIMM HCTOYHMKOM IPABOBOTO
nporpecca. TeopeTHUeckHe IOJIOKEHUS IIUPOKO  MCHOJB3YIOTCS  CIELUAIMCTaMU B
IIPaBOTBOPYECKOW M INPABONPUMEHUTEIBHON JCATENBHOCTH, IIPU PELIEHUH BOIPOCOB
COBEPUICHCTBOBAHUS FOCYAAPCTBEHHOTO aIlllapara, B IpPaBOBOM BOCIIMTAHUU U T. 1.

1.3. IIpeamert o0uieii TeOpuM rocy1apcTea U NpaBa

Kaxnas Hayka ummeeT CBOM NpeIMET HMCCIEI0BAaHUS — KpPyI BOIIPOCOB, KOTOpBIE OHA
uszydaer. KOpuanueckas Hayka (IpaBOBeIEHHUE, FOPUCIIPYICHINSA) H3ydaeT MPaBo, Pa3InYHbIC
aCHeKThl MPABONPUMEHHUTEIbHOW JAESITETbHOCTH, T.€. ONPEICNICHHBIH KPYr OOIIEeCTBEHHBIX
OTHOILIEHUHN, PETYJIUPYEMBIX ITPABOM.

Oco0oe MecTo B cuUCTeMe IOpPUCIPYACHLMU 3aHUMaeT oO0Iias TeopHs IpaBa, KOTOpOe
OTIpefieNisIeTCsl CBOe0Opa3ueM MpeMeTa UCCICIOBAHMS U METOJOIOTUIECKON 3HAYMMOCTBIO JIIIst
JpYTuX HOPUANYECKUX HayK. Ecimm oTpacneBble IOpUAMYECKHME HAYKU H3Y4YarOT OTICIbHBIC
CTOPOHBI W OOJACTH IOPHUCIPYACHIMH, TO TEOPHsl IpaBa H3ydaeT IOPUCIPYACHIHUIO B €€
00001IIEeHHOM BHJE, T. €. C TOUYKH 3peHUs (YHKUMOHMPOBAHHS U PA3BUTHUS IpaBa, MPAaBOBBIX
WHCTHUTYTOB (IIPAaBOCO3HAHUS, TIPABOOTHOIICHU!, TIPABOBLIX HOPM U T. 1.). O01as Teopus npasa,
ONMMpasiCh Ha JOCTHKEHHS OTPACIIEBBIX IOPUAMYECKUX HAyK, CTPEMHUTCS PacKpbITh Hauboliee
o0II1e YepThl KAKAO0T0 U3 3TUX SBJICHUHN, BEIPA0OTATh MOHATUHHBIN anmapar HayKu.

Teopuss mpaBa wu3yyaer oOIIKME 3aKOHOMEPHOCTH, MpPHUCYLIHME IMpaBy Kak ocoOomy
COIIMAIIBHOMY SIBJICHUIO: TOHSITUE IpaBa, €ro KayeCTBEHHBIC IPU3HAKU, €r0 CYUIHOCTh U
COLIMAIBHYIO TPUPOJY, OCHOBHBIE DJJEMEHThl W HWHCTUTYTHl IIpaBa, 3aKOHOMEPHOCTHU
(GYHKIIMOHUPOBAHUS TpaBa Ha OMPEIEICHHOM HCTOPHYECKOM JTare, HO HE BEeCh MPOIECC
(MCTOpUYECKUIA) Pa3BUTHS MPaBa.

B ornauume ot gormel mpaBa (FOpUIMYECKOW JOTMATHKH), M3Yy4alolled W pelIaronieit
INpakTHUECKUe IOpUAMYECKHE 3ajaud M TMpoOJieMbl, Teopus ImpaBa H3ydaeT oOluime u
crienuguIecKre CBOMCTBA M TSHACHIIMYU MpaBa BooOIe, HE3aBUCUMO OT TOTO, T/ie Obl, Korja Obl
OHO HHU CYyIIECTBOBAJIO.

Teopus mpaBa wu3ydaeT HE TOJBKO TMPUHUUIIBI W HOPMBI I[paBa, HE TOJIBKO
MIPaBOOTHOLIEHUS, NTPABOMEPHOE M HEMPABOMEPHOE MOBEJCHHME, HE TOJIBKO NPABOCO3HAHUE U



IIPABOBYIO KYJIbTypy, HO U IMpPHUPOAY OOBEKTHUBHOIO M CYOBEKTUBHOTO IIpaBa, CUCTEMY
€CTECTBEHHBIX IPaB M cBOOOA JIMYHOCTH. [l TeopeTHka U MpaKTUKA-IOPUCTa MEPBOCTETIEHHOE
3HaUEHUE MMEET 3HAHWE MPHUPOJbI U CYIIHOCTH NpaB U CBOOOJ YeJIOBEKa M TpakJaHWHA, UX
3aKOHOJaTeIbHOE IPU3HAHKE, COOJIIOICHHUE U 3alllUTa.

HayuHoe wccrnenoBanue mnpaBOBBIX MPOOJEM JaeT BO3MOXKHOCTH Oojiee JI€TalbHO U
pEaIbHO TNIPOTHO3UPOBATh PA3BUTHE IPABOBBIX WMHCTUTYTOB M aJE€KBaTHO MX IPHUMEHATH B
IOpUINYECKON TIpakTUKe. BBIBOMBI U MOJI0KEeHUs OOIIEi TEOpUHU TpaBa CIIy>KaT TEOPETUUECKON
OCHOBOH TNIpH pa3pabOTKe OTPaACiIeBBIMU IOPUIMUECKUMH HayKaMU TOJIOKEHUHM U MPaKTHYECKUX
pexomenaauuid. Tem cambiM oOIIast TEOpHsl IpaBa CIIY>)KUT METOAOJIOTMYECKONM OCHOBOM IS
BCEX IOPUAMYECKUX IucHMIUIMH. OHa mpu3BaHa pa3palaTbiBaTh €IUHBIC METOJ0JIOTHYECKUE
MIOJIXO/IbI ¥ YCTAHOBKH TIO3HAHUS MIPABOBBIX SIBJICHUI, METO/IBI M CITIOCOOBI MX MCCIICIOBAHUS IS
BCeX lopuauueckux Hayk. HaydyHo oOocHOBaHHas pa3paOoTKa METOAOJOTHU FOPUAMYECKOU
HayKd CHOCOOCTBYET IMOBBIIIEHUIO €€ II03HABAaTEJIbHOIO IOTEHIMala, YBEJIUYUBACT
3¢ (EKTUBHOCTH UCCIIEJOBAHUS MPABOBbIX SBJICHUH.

HayuHnble mo3HaHus B Ipoliecce aHajan3a MPaBOBBIX SIBICHUN U IOPUINYECKON MPAKTUKU
MIO3BOJIAIOT BBIABUTH CYIIHOCTh U 3aKOHOMEPHOCTH CYLIECTBOBAaHUS M Pa3BUTHS MpaBa, MHBIMU
CJIOBaMH — PacKphITh IPeMET 001l TEOpHUH MpaBa.

[Ipenmer oOmieit Teopun NpaBa B IOPUAMUECKON IUTEPATYpe ONPEAEsAeTCs MO-Pa3HOMY.

Bo-mepBrIX, Teopus mpaBa M3ydaeT 3aKOHOMEPHOCTH, MPHUCYIIME IMpaBy Kak ocoOoMmy
SBJICHUIO: 3aKOHOMEPHOCTH (DYHKLIMOHUPOBAHMSI IIpaBa Ha ONPEIEICHHOM 3Tare HCTOPHYECKOTO
pa3BUTHA (OHTOJIOTMYECKUI aCTIEKT).

Bo-BTOpRIX, Teopus  mpaBa  HU3ydaeT  3aKOHOMEPHOCTM  IIO3HAHUSA  IIpaBa
(THOCEOIOrMUECKUI acCleKT).

B-Tpetbux, TEOpHs MpaBa CTPOUT BECh IPOLECC MO3HAHUS IIpaBa B 3aBUCUMOCTH OT TOTO,
KaKoW THII TOHUMAaHMsI IIpaBa MOJI0XKeH (JIEKUT) B OCHOBY IIPABOIIOHUMAaHMsI (TEOpUHU MpaBa), TO
WIHM NHOE ITIOCTPOEHHE Kypca.

1.4. Tpagunuu B HCTOPHH NPABOBOIl MBIC/IH

B ropuanueckoil Hayke MOXKHO BBIJEIHUTD JBE OCHOBHBIE TPAIUIUU B MIPABOIMIOHUMAHHH.
OpnHa U3 HUX — amamucmckas (0T (HPaHIy3CKOTO CIIOBa «2mam» — YTO B MEPEBOJIEC O3HAYAET
«TOCYIapCTBO»), Apyras — aubepanvras (OT nart. liberal — «CBOOOTHBINY).

B coumyme, rae meperuieTaroTcsl pa3iUyHbIE MHTEPEChl MHIUBUAYYMOB, COLIMATBHBIX
TpyIN, OpraHu3alyii, MpaBO UrpaeT BaKHEHIIYIO POJIb B YPEryJIHpPOBaHHUH, B YMOPSI0YECHUU
3TUX OoTHOWEeHWH. Ho He Bcerja 3TH OTHOUICHHUS MOJIyYal0T FTApMOHUYHOE PELIeHUE MPOOJIEMBI,
OLICHKY CO CTOPOHBI TOCYJapcTBa, OTAENbHBIX WL, opraHu3anuil. M mpaBo sBIseTcs TeM
COLIMATBHBIM HMHCTUTYTOM, KOTOPBI TpHU3BaH CyIIECTBEHHBIM OOpa3oM BIHATh Ha
YPEryJIupOBaHHOCTb 3TUX OTHOIICHUH.

Uro mnpotuBononoxHo mnpasy? IIpousBon, OecnpaBue (aHapxus), ¢ KOTOPHIMH OHO
HecoBMecTUMO. OOIIEeCTBO BCeraa CTPEMHJIOCh, YTOOBI OBUT MPaBOMOPSIOK, OOecreynBaIach
3aKOHHOCTb, TJI€ TOCYIapCTBY, €r0 OpraHaM OTBOJMJIACH OBl IIaBEHCTBYIOLIAsl POJIb B PEIICHUH
9TUX BONpOcoB. [l 3TOr0 TOCylapCTBO HAJENseTcs OIpeAelCHHbIMU  BIACTHBIMU
MOJTHOMOYHMSIMH B 00ECIIEYEHUH TMPaBOIOpsAKa U 3aKOHHOCTU. OJHAKO BCErAa €CTh peabHas
OIMACHOCTb, YTO FOCYAAPCTBO MOKET 3JI0YNOTPEOIATh MPEOCTaBICHHBIMU €MY MOJTHOMOYHUSMHU.
[TosToMy, BO-IIEpBBIX, JIIOAM OOSTCS MPOU3BOJIA CO CTOPOHBI TOCYAapCTBa, OOSATCS TOTO, UTO
npapsme OyAayT 3710ynoTpeOnsaTh cBoei cB00O00i. Bo-BTOpHIX, 60ATCS aHAPXHUU CO CTOPOHBI
YJIeHOB o0miecTBa, camoro obmectBa. CrieoBaTeNbHO, HY)KHO HATH Takyr Mepy CBOOOJBI,
YTOOBI YHOPSAAOUYUTH 3Ty cBoOOy. [IpaBo u ecTh 3Ta Mepa cBoboabl. Kak onpenenuts 3ty Mepy?
Krto-T0 ee ycraHaBmmBaeT WM cama 3Ta Mepa POXKAAETCs, BhIPAOATHIBACTCS B OOLIECTBEHHON
*u3Hu? B 3aBUCHUMOCTH OT Mepbl CBOOOMBI, KOTOpas MOJKHA OBbITh BbIpa)keHa B IIpaBe, U
CJIOXKHIIUCH 3TH TPAIUIIUH.



CornacHo amamucmckou TPaJuliK, 3Ty MEPY CBOOOABI FOCYAaPCTBO OMPENEISAET IyTEM
W3/1aHUS IOPUANYECKUX HOPM, 3aKOHOB. CeoBaTesbHO, MTPaBO — TS 3aKOHA IOPUIAYECKOTO.
lNocynmapctBo mapyer Ham cBoOomy. CBoOoma— map TocyaapcTBa. JTa TpaaulMsl HOCHT
namepHAIUCMCKY0 OKpacky (OT cloBa namep — «oTely). [larepHanus3m — XapakTepHas depra
ATATUCTCKOIO MOHMMAaHHUA IMpaBa. ['ocy1apcTBO MpeNOCTaBIIseT IpaBa U CBOOObI JIMYHOCTU. B
9TOW TpaJWLIMU HE Pa3IUYyaroT MpaBo U 3akoH. [lo oOmeMy mpaBuily HE CTAaBUTCS BOMPOC O
CIPaBEJIMBOCTH, O IMPAaBOBOM XapakTepe 3akoHa. He craBuTcs BOmpoc O MOpaJIbHOCTH,
MOpaJbHBIX OCHOBaX 3aKOHA, MPaBOCYIMs, MpaBa, MOJIUTHYECKUX BOMpocoB. [lonuTuka — Toxe
He jgeno topucta. FOpucT [oKeH 3HAaTh 3aKOHOAATENbCTBO, CUCTEMAaTH3UpPOBATh,
aHAIM3UPOBATh, KOMMEHTHPOBATH €ro. Teopus mpaBa CBOAUTCS K TEOPUU JCHCTBYIOIIETO MpaBa
(IEeUCTBYIOMIMX 3aKOHOB).

B aT0i#i Tpaguimy, Kak npaBuiIo, HE CTABUTCS BOIPOC O COOTHOIIEHUH MpaBa U MOpaJH,
npaBa M IOJUTUKM, TpaBa U 3akOoHOB. IOpHCT JOMKEH 3aHMMATbCA 3aKOHOBEIUECKOM
JEeSATENbHOCThIO. JTO XOPOMIO JUIsi CTpaH C yCTaHOBUBIIEHCS, c(OPMUPOBABIICIHCS CUCTEMOU
npasa. He cTaBuTCst BOnmpoc 0 paBeHCTBE Mepe]] 3aKOHOM U CY/I0M, a TOJIbKO O PaBEHCTBE Mepes
BiacThio. OTCIOZ]a 3aKOHHOCTh CBOAMTCSA K COOJIIOJICHUIO JCUCTBYIOUIMX 3aKOHOB (M TOJIBKO K
3TOMy). B 3TOlN Tpaauuum He cTaBUTCS BONPOC O COOTHOIIEHHWH OOIIECTBA U TOCyJapCTBa.
['ocynapctBo mormomaet o6mecTBo. ['ocy1apcTBo onpeaensercss Kak BCeoXBaThIBaromiasi popma
ObiTust oOmiecTBa. CBA3BIBACT JIM TOCYIApCTBO c€e0s JEHCTBYIOIIMM 3aKOHOJATEIHCTBOM
(ropuIUYEeCKMMH 3aKOHAaMHU, KOTOpbIe caMo U u3aaeTr)? Bo-mepBbIX, B OMPENEIeHHBIX CITydasx
OHO HE CBA3BIBAET ce0s MpPaBOM (3ampelIeHO BCE, KPOME TOT0, YTO NPUKAa3aHO), HUKAKUMU
HOpPMaMH; BO-BTOPBIX, B paMKax JaHHOM TpaWIMH TOCYJapCTBO MOKET CBSA3BIBATH ceOs
3aKOHAMHM, KOTOpbIE OHO camo e U u3aaer. CienoBaTeabHO, OHO MOXET OTpaHUYUBaThH ceOs
IOPUAMYECKUMU 3aKOHAMHU.

B pamkax stoit Tpaauumu B I'epmanum Bo 2-ii monmoBuHe XIX B. PobGepr don Moib
YOOTPeOU TEPMHUH «MNpagogoe 20cy0apcmeoy, UMes B BUIY TaKOe€ TOCYyAapcTBO, KOTOPOE
OTpaHHYMBaeT ceOs UM K€ CO3JaBacMBbIMU IOPUAMYECKUMHU 3akoHaMu. Cama ujaes MpaBOBOTO
rocyapcTBa, T.€. TOCYIapcTBa, OrPAaHUYEHHOTO pPAaMKaMH 3aKOHA, BOCXOJUT K BpEeMEHaM
aHTUYIHOCTH. OHO MOXKET OBITh U ABTOPUTAPHBIM U JIEMOKPATHICCKUM.

MHorue Tpaauuuu OTHOCSATCS K OTATUCTCKUM. OTO, BO-NEPBBIX, MOPUOUUECKUL
nosumususm, yTeepauBluiica B EBporne Bo Bropor mnonoBuHe XIX Beka. [lo3uTUBHUCTBI
CUMTAIOT, YTO MPaBO — 3TO O(QUIMAIBHO MPU3HAHHOE IPaBO, T. €. 3aKOHBI, CyJEOHBIC AKTHI,
MpHUKa3bl OPraHOB T'OCYJapCTBEHHOM BIACTH, HE3aBUCHMO OT UX COAEpkKaHus. Bo-BTOphIX, K
STAaTUCTCKON TPAIULUU OTHOCUTCS U HOPMAMUBUCMCKAs TEOPUs MpaBa, OCHOBATENIEM KOTOPOU
CUMTaeTCsi M3BECTHBIN aBcTpuiickuil ropuct ['anc Kenb3en. HopmaTuBHCTBI paccMaTpuBaroT
IIPaBO HCKIIOYUTENIBHO KaK COBOKYIHOCTh HOPM, SIBIISIFOIIMXCS IMPOAYKTOM T'OCYIapCTBEHHOMN
BOJIU. B-TpeThux, 310 cosemckas meopus npasa, KoTopas cioxuiach ¢ cepeaussl 30-x rr. XX
B. A. 5l. BRIIMHCKHI ¥ €ro mocieAoBaTeIu CUMTAIM, YTO IMPABO — 3TO BO3BEJCHHAS B 3aKOH
BOJISI TOCYJapCTBEHHOM BIACTH, MHCTPYMEHT IMOJUTHUKH, OTCTAUBAIU MPUOPUTET TOCYJIapCTBa
HaJ MPaBOM, YTBEpXKJAJIM, YTO MpaBaMU U CBOOOJAMHU TpakJaHWHA HaJENseT ToCyJapcTBO, U
YTO C MOCTPOCHUEM KOMMYHHU3Ma MPABO U TOCYAAPCTBO OTMHUPAIOT.

CormnacHo squbepanbHoti TPaIUIMA Mepa CBOOOABI POXKIAETCS B CaMOM OOIIECTBEHHOM
JKU3HHU B TIPOLIECCE COTIACOBAHUS JIFOJIbMHU CBOUX MOPOU MPOTUBOIOJIOKHBIX HHTEPECOB, B XOJI€
3aKJIIOUEHUS JOTOBOPOB, Pa3BUTHUS JOTOBOPHBIX OTHOLICHHH (JOTOBOP — IOPUANYECKOE CPEACTBO
oOmieHus ). 3aaya 3aKOHOAATENsI, TOCYAapCTBA U COCTOUT B TOM, YTOOBI O(UIMATIBHO MIPU3HATH
3Ty Mepy CBOOO/IbI, CPOPMUPOBABIITYIOCS B CaMOW OOIIIECTBEHHON KU3HH.

B sToii Tpaguuuu pasiavYaroT IpaBO M IOPUAMYECKUN 3aKOH, KOTOPBIM M JOJDKEH
COOTBETCTBOBATh Mepe CBOOOIbI, BhIpaKeHHOU B mpaBe. OHAKO HE BCET/a B peajbHOM JKU3HU
ATOT MPUHIIMII MPpaBa HAXOJAUT CBOE MOATBEPKICHUE B 3aKOHOIaTenbcTBe. CBOOOAA HE €CTh Aap
rocyaapcTBa, cBo0OIa €CTh MPUPOKIECHHOE CBOMCTBO YeNOBEKa — 3TO CaMO€ Ba)KHOE KayecTBO,
KOTOPBIM 00J1a/1aeT YeNoBeK, >KUBYIMH B obmectBe. [lo mpupoae cBoeil yenoBek CBOOOJICH.
Onnako sTa ero cBoOoma He Oe3rpaHWyYHA, HE a0OCOJIIOTHA, @ UMEET ONpENEICHHBIC PaMKH



(rpanuub). CB0oOOIa TMUYHOCTH BBIPA)KAaeTCsl B PAaBEHCTBE MEpe]] MPaBOBbIM 3aKOHOM, a HE Tepe]
BJIACThIO. 3aKOH JOJDKEH o00iafaTh MPaBOBBIM COJEP)KAaHUEM, TapaHTUPOBATh CBOOOAY
anaHoCTH. [103TOMY HYXHO pa3rpaHMYMBaThH IPAaBO U 3aKOH, IPABOBBIE U HEMPABOBBIE 3aKOHBI.

B nubepanpHO Tpaguluy MpaBOMOHUMAHMS TJABHBIM BOMPOC 3aKJIIOYAETCS B TOM,
YTOOBl NOJYMHUTH MPaBy MPABALIUX U IMOJABJIACTHBIX, MPEXJIE BCero mpapsimux. ['ocynapcTBo
OTpaHUYMBaET ceOsl MPAaBOM MO MPHUHIIMITY: 3alpEIIeHO BCE TO, YTO HE pa3penieHo 3aKoHOM. B
paMKax JaHHOW TpaJMLIMU NPU3HAIOTCA €CTECTBEHHBIE M HEOTUY’KJaeMble NpaBa U CBOOOJIbI
JUYHOCTH, @ TOCYJapCTBO pAacCMaTpUBACTCA Kak IOJUTHYECKas OpraHu3auus Jisi OXpaHbl
WHIUBUyJIbHBIX MPaB U CBOOO (CBOOOBI CIIOBA, M€YaTH, MUTHUHTOB, IiecTBUi). ['ocymapcTBo
JOJKHO CIIYKHTh OOIIECTBY, a HE Ha000poT. OOIIECTBO, T/ie MPU3HAIOTCS pa3HbIE HHTEPECHI
Pa3IUYHBIX COLMAJIBHBIX TPYII, OpraHU3aluil, WHCTUTYTOB, I/€ NpU3HAETCA CBOOOAHAL
JUYHOCTh, HA3bIBACTCS 2padcoanckum obujecmeom. CaMo TOHSATUE «TPAXKAAHCKOE OOIIECTBO»
dbopmupyeTcss B paMkax 3Tod Tpaaunmu, cHadana B lllortnmamgum, a morom u B AHIIUU U
BOCXOJHT KO BpeMeHaM aHTIInicKoro ¢unocoda u mpiciurens Jx. Jlokka. imeHHO OH sBIsieTcs
OCHOBOIIOJIO)KHUKOM KJIAaCCHUYECKOTO JInOepaanu3Ma, aBTOPOM KOHLENIMM €CTECTBEHHBIX MpaB U
CBOOO TUYHOCTH.

I'paxxmanckoe OOIIECTBO W NPAaBOBOE TOCYJAPCTBO BBICTYMAIOT KaK TapaHT CBOOOIBI
JUYHOCTH, €€ TBOPUYECKOI0, TAPMOHUYHOTO CTAHOBJICHUS U pa3BUTHs. B sToMm Hamie Oynyiiee, u
YeM paHblIe Mbl CTAHEM Ha IMYTh MPOrPECCUBHOTO, IIUBUIIMN30BAHHOTO PA3BUTHS, IO KOTOPOMY
UAYT Pa3BUTHIC CTPAHBI, TEM OBICTpEE Mbl BEPHEMCS B IOHO MUPOBOI IIMBUIIN3AIIHH.

1.5. Meroagonorus oduei Teopuu rocyaapcTsa u npasa

Hayunas Teopust comepxutr B ceOe HE TOJBKO CIOXKHUBIIYIOCS CHUCTEMY 3HaHUN 00
00BEKTUBHOM MUpPE, HO M CIIOCOOBI, METOMBI MOJYyYEeHUs] U TIPEyMHOKeHUs 3HaHui. [Ipenmer
HayKH, KaK U3BECTHO, HE OCTAeTCS HEU3MEHHbIM. HampoTuB, OH HaxOOUTCS B TOCTOSTHHOM
pPa3BUTUM W W3MECHCHHH. 3HAHHE OOIIMX 3aKOHOMEPHOCTEW TIO3BOJSET 3a0liarOBpEeMEHHO
pacmo3HaTh TjaBHbIE TEHICHIMM B DPAa3BUTHH MPaBOBbIX sBIeHUN. Tem cambiM B KadyecTBe
METO/Ia U3YUYEHHUsl HOBBIX 3HAHUU BBICTYIIAE€T caMa TEOpHs, MO3HAHHbIE 3aKOHOMepHOCTH. Ho Ha
KOHKPETHBIEC BOIPOCHI MOBCEIHEBHOM KU3HU HENb3sl OTBETUTH, pacrojaras TOJIbKO 3HAHHEM
o0mnx 3akoHOB. [ToaTOMYy Hayka JOKHA pa3pabaThiBaTh Pa3HOOOPA3HYIO M IIUPOKYIO CHCTEMY
METOJIOB UCCJIeI0BaHUSI OOBEKTUBHONW PEaJTbHOCTH BO BCEM MHOI000pa3uu €€ 3aKOHOMEPHBIX U
CIIy4ailHBIX TPOSIBIICHUH, CIOCOOHYI0 YYyTKO M OBICTPO pearupoBaTb Ha BCE W3MEHEHUS
OBICTPOTEUHOM KU3HHU.

MeTon HayKH — 3TO CHOCOO H3Y4YECHHs], BBIPAKAIOMIUN OOIIME WCXOIHBIC MO3UIUH H
NOIXO0J K JaHHBIM sBJIEHUsAM. MeToa Haykud Xapaktepusyer ee  (uiaocodckyio,
MHUPOBO33PEHYECKYIO OCHOBY — Ty (PHIOCO(CKYIO CHCTEMY, Ha KOTOPOI IMTOCTPOCHA HAyKa.

Mertononorus IOPUAMYECKON HAyKW TMPEACTaBIsSET COOOW CIIOKHOE oOpa3oBaHue,
BKJIIOYAIOIIEE LETYI0 CUCTEMY Pa3HBIX METOOB, JIOTUYECKUX MTPUEMOB U CPEJICTB MO3HAHUS TEX
WM UHBIX MIPABOBBIX SIBIEHUI. MeTo0M0rus U3yueHus rpaBa BKIIOYAET B ce0sl TP AJIEMEHTA!
1) ¢unocockoe ocMbICICHHE H3yYaeMbIX SBICHUH; 2) OOIIeHAayyHbIE METOABI, CIIOCOOBI
UCCJIEIOBaHMsI; 3) YaCTHONPABOBBIE METOJbl HCCIENOBAaHUS, CHEHU(PHUUYHBIE TOJIBKO s
IOpUINYECKUX JUCIHUILINH.

B ocHOBE METOM0I0THH FOPUANYECKON HAYKHU JSKHUT HUI0COPCKUN MOIX0/ K TTO3ZHAHUIO
MPABOBOM MaTepHH, KOTOPBIA O3HAYAET, YTO MCTOUYHUK (HOPMUPOBAHUS U (PYHKIMOHUPOBAHUS
IpaBa, MPaBOBBIX SBJICHUI paccMaTPUBAETCS B MOCTOSIHHOM JBUKEHHUH, PA3BUTUH, OOHOBIICHUU.
JlaHHBII MOAXOJ MO3BOJNSET HM3y4aTh IPABO U CBSA3aHHBIE C HUM I[IPAaBOBHIC SBJICHUS B
HEPa3pbIBHOM CBSI3U C SKOHOMHYECKHM pa3BUTHEM OOIIECTBA, COLMAIBHBIM YCTPOMCTBOM U
UHBIMH (DaKTOpaMU, KOTOPbIE X 00yciaoBnuBalT. CyIIHOCTh U COIMAIILHOE Ha3HAUCHUE MpaBa
MOTYT OBITh MPaBWJIBHO TMOHATHI TOJIBKO B TOM CJIyyae, €ClM MOAXOAWTh K HUM KOHKPETHO
HUCTOPUYECKH, T. €. YUUTHIBASI BCE OCOOCHHOCTH W CIEU(UICCKUE YCIOBUS UX CYIIECTBOBAHUS
u pa3BuTHs. Ha cymiecTBoBaHuMEe M pa3BUTHE IpaBa M3BECTHOE BIMSHHUE TAKXKE OKa3bIBAIOT



UCTOPUYECKHE U HAallMOHAJIbHBIE TPAIULH, MOpPAIbHbIE MPUHIUIBI O0IIECTBA, MEKYHapOIHASL
0o0CTaHOBKA U T. TI.

Obmwedunocopckre MeTolbl MO3BOJSAIOT H3y4aTh IPaBO B HEPa3pbIBHOM CBSI3U C
o0mIecTBeHHOM MpakTukoil. O01IecTBeHHAs MPAKTUKA, OMBIT TOCYJapCTBEHHOTO CTPOUTENHCTBA,
U3JIJaHUE U BBEJCHHE B JCIHCTBHE IOPUAMYECKHX HOPM HMMEIOT CYIIECTBEHHOE 3HAU€HHUE MpU
UCCJIEIOBAaHUM TpaBa. Takyl poJb WUIPAlOT, B YAaCTHOCTHU, KOHKpPETHBIC CyAcOHble M HHBIC
IOPUIMYECKUE JIea, KOTOpbIE MO3BOJISIIOT INIyO)Ke MO3HATh ropuaudeckue HopMbl. Ilpaktuka
CIY’KUT KPUTEPUEM HMCTUHHOCTH HAy4YHBIX BBIBOJOB: HX IPaBUJIBHOCTH IIPOBEPSIETCS Ha
IpaKkTHKe, B ku3HU. Kak roBopus Benukuil (paHIly3ckuil mMbicauTenb Bonbrep, Hayka — 3TO
TOT1a, KOT/Ia €€ MOJIOKEHUS ONPABABIBAIOTCS HA MTPAKTHUKE.

OOmiass Teopusi IMpaBa KakK IOpHUIMYECKas HayKa HCIOJIb3YEeT LIMPOKUA KOMILJIEKC
HAyYHBIX METOJIOB TIO3HAHUS TMpaBOBOW JaeicTBUTeNnbHOCTH. K  o0bwenayunviv metonam
OTHOCSITCS CJIEYIOLINE: METOJI BOCXOXKACHUS OT a0CTPAKTHOIO K KOHKPETHOMY, HCTOPUUYECKUH,
JIOTUYECKHUM, CUCTEMHBIN, CpPaBHUTEIbHBIM, CTATUCTUYECKUH METOJbl, METOJ KOHKPETHBIX
COLIMAIBHBIX HCCIEAOBAHUM, COLMAIBHBIA JKCIEPUMEHT W JAp. KaxIbplil M3 NepeduciIeHHBIX
METO/I0B BO B3aMMOCBSI3H C APYTMMH MO3BOJISET MOJTYYUTh KOHKPETHBIE 3HAHUS O TE€X WM UHBIX
3aKOHOMEPHOCTSX pa3BUTUS U QYHKIIMOHUPOBAHUS ITPABOBOW MAaTEPUHU B LIEJIOM U €€ OTAEIbHBIX
4acTeu.

Memoo socxoxcoenuss om abcmpakmHo2o K KOHKPemHOM) COCTOUT B TOM, YTO IPOIECC
HAay4YHOr'0 TMO3HAaHUS MpEeAMETa HAYMHAETCA C BBIJEICHUS OINPEICICHHOIO0 Kpyra €IMHUYHBIX
DIIEMEHTOB B COCTaBE KOHKPETHOTO LEJIOTO M COOTBETCTBYIOIIEH BBIPAOOTKM aOCTPaKTHBIX
(OIHOCTOPOHHMX) OMHUCAaHUK ATHX SJIEMEHTOB. B mocnenyromeM OT 3THX OJHOCTOPOHHUX
(yacTHYHBIX), (pparMeHTAPHBIX MPEICTABICHUN COBEPIIACTCS NEepexoa K OOMIMM TOHSTHIM, B
KOTOPBIX HAaXOJAT OTPaKEHHE NPHUPOAA, CYLIHOCTb, 3aKOHBl KOHKPETHOTO IIEJIOro, BCS
COBOKYITHOCTh CBOMCTBEHHBIX €My B3aMMOCBSI3€i, OTHOILIEHUMH, CBOMCTB. Tak, MCXOJHBIM B
MO3HAHUM MpaBa MOXKET CIYKHUTh caMmoe oOliee, abCTpakTHOe ompeneneHue npasa. Ho ogHoro
ero OyaeT HeIO0CTAaTOYHO, CKOJb Obl yJa4HBIM OHO HU Obul0. «Bce nepuHUIMU, — OTMeval
@. DHrenabc, — UMEIT B HAYYHOM OTHOILIEHWH HE3HAYUTENbHYIO IIEHHOCTh. YTOOBI MOTYyYUTh
JIeMCTBUTENFHO MCUEPIIBIBAOIIECE MIPECTABICHUE O KU3HHU, HAM MPUIIOCH ObI IPOCIEAUTH BCE
€e TPOSIBJIICHHS, OT CaMOW HU3IICH 0 HAWBBICIICH». UTOOBI MONYYUTH YyIOBICTBOPHUTEIbHBIN
OTBET Ha BOIPOC O MPUPOAE, CYLUIHOCTH, Pa3BUTUU IPABOBOM MaTepuH, NPEABAPUTEIHHOE
a0OCTpakTHOE  (HETOJIHOE) OMpEJCICHHE HYXXHO JIOTOJHUTH  Pa3BEpHYTOM  CHCTEMOU
TEOPETUYECKUX MOHATUH O mpaBe. HykHa neranbHO pa3paboTaHHas TeOpus, OTpaskarollas
CHUCTEMY JCHCTBUTEIBHBIX CBSI3€M M CTOPOH, CBOMCTB W 3aKOHOMEPHOCTEH IPaBOBOM
PEaIbHOCTH.

C MeTomoM BOCXOXAECHHUA OT aOCTPAaKTHOTO K KOHKPETHOMY TECHO CBSI3aHbI
ucmopuieckoe W Jjocuyeckoe B TIO3HAHUM TMpaBa. Jlormueckuili M HMCTOPUUYECKUN METOMBI
OTIpEeCIIAI0T MOPSAOK M MOCIEA0BATEIbHOCTh BHIPAOOTKU OMPENEICHUN, MOHITHH, KaTerOpuid,
BXOSIIUX B coAep)kaHue TeopuH. 11oJ] MCTOPHUECKUM MOHMMAIOT pPEabHYI0 OOBEKTHBHYIO
JNEHCTBUTENBHOCTD, B3STYIO B €€ BPEMEHHOM JIBYKEHUH, Pa3BUTUU U (YHKIIMOHUPOBAHHH, A TIOJT
JIOTHYECKUM — OOBEKTUBHYIO U HEOOXOIUMYIO CBS3b MOHATUN M KaTErOpHii, B KOTOPHIX HAaluIa
CBO€ OTPAKECHME JIAHHAS PeasbHAsl ACHCTBUTEIBHOCTh. JIOrMYEeCKOEe MOKa3bIBAET, KAaK IMOHSITO
UCTOPUYECKOE, a HCTOPUYECKOE, B CBOIO O4YEpedb, CIYXXUT MaTE€pUAJIbHON OCHOBOM
jgorgueckoro. OJHAKO HENOCTATOYHO MPOCTO  pa3ivyaTh JIOTHYECKHH  (TEOPETHKO-
MI03HABATENIbHBIN) U UCTOpUUYECKUH (MaTepuanbHbli) nporecchl. COOTHOIIEHUE JOTMYECKOro U
MCTOPUYECKOr0 KacaeTcsl Havana camoro no3Hanus. «C 4ero HauMHaeTCsl UCTOPHUsS, — OTMEYAET
®. DHrenbc, — ¢ TOro K€ JOJDKEH HAYMHATHCA U XOJ MBICIEH, U ero JajibHelllee IBUKEHUE
OyIneT mNpencTaBiATh CcOOOW HE 4YTO HHOE, Kak OTpaX€HHEe HCTOPHYECKOro IIpolecca B
a0CTpPaKTHOM W TEOPETHYECKU TMOCIEeI0BATENbHON (opMe; oTpakeHHE HWCHpPABICHHOE, HO
UCIIPaBJIEHHOE COOTBETCTBEHHO 3aKOHAM, KOTOpBIE JAET caM JAECMCTBUTEIbHBIA MCTOPUYECKUI



IIpoLecC, NMPUYEM KaKIbIi MOMEHT MOYKET PacCMaTpHUBAThCA B TOW TOYKE €ro pa3BUTHS, TIe
MpOIEce JOCTHTAET TOJTHOM 3PEIOCTH, CBOEH KIACCHUECKOH (opMbD» .

Pasnuune Mexnqy HCTOPHUYECKMM M JIOTUYECKMM METOJAaMU COCTOUT B CIIEIYOLIEM.
Hcropudeckuii METOJ IpenaroyiaracT KpPUTHYECKUH aHalIu3 U COIOCTaBICHHE CYXKACHHH,
NOHATHI W KAaTEeropHid C TEMH HCTOPUYECKHMHU (aKTaMH, COOBITHSMH, IMPOIECCaMHU, B XOJE
OCMBICTICHUSI KOTOPBIX 3TH CYKJCHHS, OHATHUS, KATETOPUU BO3HUKAIHU, GopMyiaupoBaiuck. [Ipu
JIOTUYECKOM CIIO0C00€ MCCieI0BaTeNb MPOBOJUT AHAJIU3 U CONOCTABICHUE MOHATHH O MpeaMeTre
C COBPEMEHHBIMHU €My UCTOPUYECKMMHU (haKTaMH, COOBITUSAMH, IPOLIECCAMHU, C COBPEMEHHOH eMy
(da3oii pa3BUTHS IPEIMETA.

[IpumensieTcs Takxe cpasHumenvHulil Menoo TO3HAHMS TpaBa, KOTJa CONOCTaBIISIOTCS
pa3IUyYHbIE MPABOBBIE CHUCTEMBbI, NPABOBbIE MAMATHUKU Pa3HbIX 3MO0X U T. 1. CpaBHUTEIBHO-
IIPAaBOBOM METOJ IMPUMEHSETCS 110 OTHOUICHHIO K IIPEIMETaM U SIBJICHHUSAM, COCYILECTBYIOIIUM B
JIAHHBIM HMCTOpUYECKHA MOMEHT. Tak, Hampumep, B Poccuiickorr ®enepanuu ¢ MOMOLIBIO
CPAaBHMUTEIBHOTO METOJA MOXXHO M3YUYUTh pPa3jIM4YHbIE DPETMOHAIBHBIE IIPABOBBIE CUCTEMBI,
(denepanbHOE  3aKOHOJATENBLCTBO U 3aKOHOJATENICTBO CyOBEKTOB B  cocraBe PO,
3akoHogarenscTBO crpadn  CHI', MexayHaponHoe 1TpaBO UM BHYTPUIOCYAAapCTBEHHOE
3aKoHOAaTenbcTBO. CpaBHUBas pa3lIMYHBIE IIPABOBBIE CHCTEMBI, MOKHO AaHaJU3UPOBATH
KOHKPETHBIE JAaHHBIC, IOIY4YEHHbIE KaXXKIOW IpaBoBoM cuctemon. CymiecTByeT oTpacib
IOPUIMYECKON HayKu (CpaBHHUTEJIBHOE IIPABOBEJIEHUE), KOTOpass 3aHUMAeTcs H3y4YEeHHEM
pa3IMYHBIX IPABOBBIX CUCTEM MUpA.

OO01ieHayyHOEe 3Hau€HUE B IOPUAMYECKUMX HayKax, KaKk M B MHBIX OOJACTSAX 3HAHM,
UMEET METOJ  CUCMEeMHO20 aHAAu3d, C TIOMOIIBI0 KOTOPOrO IPaBOBBIE  SBJICHUSA
paccMaTpUBarOTCS B €JUHCTBE, B3aUMOCBSI3H, T. €. B KAUECTBE AJIEMEHTOB LIEJIOCTHBIX CHCTEM.

Uro KacaeTrcs uacmHOnpasoevix Memooog, TO BBIIEIUM, BO-TIEPBBIX, (OPMATbLHO
1opuoudeckull Memood. ITOT METOJ UCIOIb3YeTCs sl ONPEAENICHUs Pa3INUHbIX IOPUINUYECKUX
HOHATHUH, /U1 KJIacCU(UKALUMKN T€X WIM WHBIX IOPUIAMYECKUX SBJICHUH, JUIsl TOJIKOBAHMs IpaBa,
IOPUIMYECKUX HOpPM. BO-BTOpBIX, Kubepnemuueckuti — ¢ TIOMOILIBIO TEXHHUKH, TEXHMYECKHX
CPEICTB, IPUEMOB KUOEPHETUKU. B-TpeTbux, mMemoo coyuonocuueckux ucciedosanuti 6 npase.
B-ueTBepThIX, Memoo cmamucmuiecKui.

1.6. Crpykrypa o01uIeil TeopuM rocy1apcTaa v npaBa

B nmanHOM ciywae pedb MIET O pa3NUYHBIX HAyYHBIX HANPABICHUSX B OOIIEH Teopwu
npaBa. PaccMOTpUM TOJTEKO OOIIYI0 XapaKTEPUCTHKY ATHX HAIPABICHUH B TEOPETUKO-TIPABOBBIX
UCCIIeIOBaHUAX. Bo-TepBBIX, 3TO meopus npasa W meopus 2ocyoapcmeda. B pamkax Harien
HayKH, KOTOpasi UMeeT pa3Hble Ha3BaHUs (00IIas Teopus mpaBa, TEOpHUs NpaBa U rOCyAapcTBa,
TEOpHs TOCYJIapCTBA U MpaBa) pacCMaTPUBAIOTCS U MPABOBHIC, U TOCYJAPCTBEHHBIC WHCTUTYTHI.
OpHako cienyerT IMOAYEPKHYTh, YTO COCTAaBHOM YacThIO TEOPHM TpaBa SIBISETCS TEOpPHUs
rocyaapcTBa. ['ocymapcTBo (Kak MHCTHTYT BJIACTH) SIBIISETCS MPEIMETOM M3YyYCHUs MOJHUTHYE-
CKOW HayKH, a B paMKaxX TEOpUHU IpaBa OHO M3ydyaeTCs KaK MPAaBOBOC SIBICHUE. 37ECh MOXHO
HCIIOJ30BaTh MAaT€PUANIBI COOTHOIICHUS TEOPUU TMPaBa M MOJHUTOJIOTHH, O YeM YK€ BBIIIIE IIIia
pedb, TaKk KaK TEOpHs rOCyapcTBa — COCTABHAS YaCcTh U TEOPUU MPaBa, U TOJTUTOJIOTHH.

Bo-BTOpBIX, B AHCHUIUIMHE TEOPUM IIpaBa MOXKHO BBIJCIUTh TaKOE HAMPaBICHHUE
UCCIeN0BaHus, Kak gurocopus npasa, dhunocodcko-npaBoBbie ucciaeaoBanusi. OqHU aBTOPHI
OpeMeT S3TOW OTpacid 3HaHWH, T.e. ¢uiocopun mpaBa HIH (HUIOCO(CKO-TPABOBHIX
UCCIIC/IOBAaHWI B TIpaBe, CBOIAT K THOCEOJOTHYECKUM MpodieMaM TIpaBa, a HMEHHO — K
3aKOHOMEPHOCTSIM T[O3HAHUS TpaBa, K TOMYy, KaKk MMEHHO IIO3HAETCS IPaBO, BBIWICHSS U3
npeaMeTa TEOpUH TpaBa UMEHHO STOT €ro JIEMEHT B KauecTBe mpeamera duiocoduu mpasa.
Jpyrue aBTOpbl, W 3TO Oojiee TMO3JHHE HANpABICHUS HCCICIOBAaHMN MpaBa, HE OTpHUIAs,
KOHEYHO, TOTO, YTO MPOOIEMBbI TIO3HAHUS TIPaBa COCTABIISAIOT BKHEUITYIO 3a1a4y (uiaocodcko-
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IIPABOBBIX MCCIIEIOBAaHUM, JIEIal0T aKIIEHT Ha aKCEOJOrMYECKHUX acrleKkTax IpaBa (aKCceoJIorus —
HayKa O LIEHHOCTSIX), T. €. Ha MO3HAHUU LIEHHOCTHBIX OCHOB mpaBa. [lo cyTu gena 3Tu y4yeHbIe
HE3aBUCHMO OT TOr0, MPHU3HAIOT OHM O3TO MPSAMO WIM HET, SBIAIOTCS CTOPOHHUKAMU
€CTEeCTBEHHOI'0 IpaBa, €CTECTBEHHO-IIPABOBOTO HANpaBJi€HUS B IOPUCIPYACHIHMH, KOTOPOE
HACUUTHIBACT JIBE C TIOJIOBMHOW THICAYM JieT. Takum 00pa3oMm, 3TH aBTOPBI CUUTAIOT, YTO
dunocodus mpasa U Teopus MpaBa U3Y4arOT Pa3IMYHbIC [ICHHOCTHBIE aCMeKThl (OCHOBBI) MpaBa,
IIPaBOBOM JEMCTBUTEIBHOCTH, CBA3b IpaBa M KYJbTYphI, MPEXJE BCEro — CBA3b IpaBa U
HPaBCTBEHHOCTH.

B-TpeThux, BaKHEHIIEH COCTABHOW YacThIO, BAXKHBIM HAMNPABICHUEM B TEOPHUM IpaBa
ABIISIETCS] COYUOI02USL NPABA, COLUOIOTHYECKO-TIPABOBbIE UCCIIEAOBAHUS.

OTtedecTBEHHAs COLIMOJIOTHS NTpaBa Hayaja pa3BUBAThCS (€CIM HE CUYUTATh Hadaso XX B.)
B TIOCJICBOCHHBIN MEpHOJ, ¢ KoHIa 60-X IT., U Jenaa akIeHT, II1aBHbIM 00pa3oM, Ha mpobieme
3 PEKTUBHOCTH JEHCTBYIOMNX HOPM MpaBa, OCTaBasCh B paMKaX MCCIIEIOBAaHHS JEHCTBYIOIIETO
3aKoHO/aTenbcTBa. Ho BCe e B 3TOM Kpyre MpeAcTaBIeHU HaMevyalach CBA3b MIPABOBEICHUS C
KU3HpO. VIMEHHO 371ech, B paMKax COLMOJIOTMYECKUX HCCIIEOBaHUI B IpaBe, YTOOBl HE
3aTparuBaTh HMACOJOTUYECKHE, TOJUTUYECKHE OCHOBBI, CTaJlM BIEPBbIE IPOBOJUTHCA
KOHKPETHBIE COLIMOJIOTUYECKUE HCCIIeZIOBaHUS. B mocneaHee BpeMsi B MpOLECCE CTAHOBIICHUS
9TOW HAayKH TOBOPSAT O CMEHE MapaJurMbl (IIpeiMeTa, HampaBlIeHUS UCCIEIOBaHMs) B 001acTH
COLIMOJIOTMM TpaBa, T.€. pedb HUAET 00 HHOM TIOHMMAaHUU IMPEJIMETa, HaIpaBIICHUS
UCCIIeIOBaHusI B 00JacTH COLMONIOTMM TpaBa. M BOT KOHCTAaTUPys, YTO COIIMOJIOTHS IpaBa,
HauMHasg ¢ koHua 60-x rr. XX B., Bce-Taku CIIOCOOCTBOBAJIa YKPEIUICHUIO HaMe4aBILEHCs CBSI3U
IOPUCIIPYICHIIMM C KU3HbIO, CTOPOHHUKHM HTOTO0 MOAXOJA JENAal0T aKLUEHT Ha BbISBICHUU
IIPABOBBIX Hayaa OOIIeCTBEHHOM >ku3HU. COLMOJOrUs IpaBa Kak pa3 M JIOJDKHA 3aHUMAThCS
BBISIBJICHHMEM IMIPABOBBIX Hayal OOIIECTBEHHOW KHU3HHU, T.€. TAaKUX OTHOIICHUH, KOTOpPHIE
CTPOSITCSI HAa OCHOBE B3aUMHOIO TPH3HAHMSA CYOBEKTaMH MPABOOTHOIICHUH CBOOOABI W
paBeHCTBa ApPYyr JApyra, NPU3HAHUU B3aWMHBIX WHTEPECOB, HE MPOTHBOpPEYAIINX HHTEpecam
TPETHUX JIMI] U BCEro OOLIECTBAa B LIE€JIOM, & UMEHHO TaKUX OTHOILICHWH, KOTOPBIC JOJKHBI
MOJIYYUTh 3aKPEIJICHUE B IEUCTBYIOIIEM 3aKOHOAATENbCTBE, TAKMX HOPM, KOTOPBIE POXKIAFOTCS
caMOH ku3HbIO. [103TOMYy CTOPOHHHKHM BOT TaKOM CMEHBI aKICHTOB B IIOHUMAaHHUM IpEIMETa
COLIMOJIOTMM IIpaBa paccMaTpUBAIOT €€ KaK COIMOJOTHI0 HOpMOOOpa3oBaHHWs, HW3yYEHUs
nporecca HOPMOOOpPa3OBaHHUs CaMOW peajbHOM JKHM3HH, C TeM, YTOOBI OKa3aTh peaJbHYIO
MOMOIIb 3aKOHOJIATENII0 U OPUEHTHUPOBATh €ro Ha CO3JaHHe COOCTBEHHO MPABOBBIX 3aKOHOB,
KOTOpbIe 0a3upoBAIMCH Obl HA HEKUX YK€ CPOPMHUPOBABILIMXCS MEXaHU3MAaxX B CAMOM OOIIECTBE,
a He MpeINHChIBAINCh OOIIECTBY CBEPXY, MMOKa OHO HE TOTOBO K MX Bocmpusatuio. K Tomy xe,
€CJIM Pa3pelleHO BCE, YTO HE 3aIPELIEHO 3aKOHOM, TO COLIMOJIOTHS IIPaBa U JI0JKHA BBISIBUTH 3TU
IIPaBOMEPHBIE AKThI, KOTOPHIE TOJIKHBI MOJYYUTh 3aKPEIJIEHUE B 3aKOHOJATEIBCTBE C y4ETOM
TOTO, YTO HY>KHO C()OPMYIHPOBATH M XOPOIIHE 3aIPETHI.

B-ueTBepThIX, B paMKkax 0OIIell TEOpUH MpaBa U3yUyaeTCsl meopusi NO3UMUEHO20 Npasd,
TO, YTO Ha3bIBAIOT JIOTMOM IIpaBa — 3aKOHOBEIEHUEM. OTO TEOpUS JEHCTBYIOIIETO
(TMOJIOKUTENBHOT0) MpaBa, KOTOpasi OUYEeHb HYKHA MPAKTUKYIOLIUM IOPUCTaM, YTOObI MOJIYYUTh
3aKOHOBEIYECKHE 3HAHUs, HE 3a0bIBas IpPU ATOM O TMOJOXKEHHAX (MIocCOPUN TIpaBa H
COIIMOJIOTHH IIPaBa.

Kypc oGmeli Teopun nmpasa BooOIIe HEPEIKO B IOPUANIECKOM JINTEPAType CBOJSAT TOIBKO
K TEOpUM JEHCTBYIOLIETO MO3UTUBHOrO IpaBa. Teopus nelcTBylomiero npasa B Poccuu emie
Ha3bIBAJIaCh U YHIMKIIONEANEN ITpaBa, B paMKax KOTOPOH MU3y4daauch 3aKOHOBETUECKUE 3HAHUS.

Bomnpocs! 1151 camonpoBepku

UYro sBseTCS IPEAMETOM TEOPUH FOCYAAPCTBA U IpaBa’?

Ha3oBute MeTOIbI M3yUeHMS TEOPUU TOCYAAPCTBA U MPABA.

Teopus rocyiapcTBa u ImpaBa B CUCTEME COLMATIbHO-TYMaHUTapPHbBIX HAYK.
MecTo Teopuu rocyAapcTBa U MpaBa B CUCTEME IOPUINYECKUX HAYK.

b s



Kaxue npaBoBbie TpaulLuU CYLIECTBYIOT B HCTOPUHU IPABOBOI MbICIH?
CrpykTypa o0111eil Teopur rocy1apcTsa 1 mpasa.
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2.1. IloHsiTHe M MPU3HAKH IOCyAapCcTBA

locymapcTBo — cnokHasi TONUTUKO-TIpaBoBasi ¢GopMa OpraHu3ali OOIIEeCTBEHHOM
xu3HH. OHO MPHU3BAHO CITY)KUTh CPEICTBOM YIIPABICHHS OOIECTBEHHBIMHU MPOIIECCaMU (3aIuTa
npaB W 3aKOHHBIX HWHTEPECOB TpakaaH, oOOECIedYeHHe 3aKOHHOCTH U MPaBOIOPSIKA,
0e30MacHOCTH TpakJIaH U 00IIEeCTBA).

l'ocynapcTBo ecTh MPOAYKT BOSHHUKHOBEHHSI M Pa3BUTHs YEJIOBEUECKOM ITMBUIIM3AIIH.
[Ipomniecc cTaHOBIEHUS TOCyAapcTBa MMEET MECTO JIMIIL Ha OIPEICIIEHHOM 3Tane pa3BUTHS
yenoBedyeckoro odmiecTBa. B pesynpTaTe 3BONIOIMOHHOTO Pa3BUTHUS YEIOBEUECTBO BHIPaOOTAJIO
JUIL YIpaBJeHUs OOIIECTBEHHBIMU IPOLECCAMU CHUCTEMY OINPEACICHHBIX IMPABHJ IMOBEICHHUS,
yCTaHABIMBAaeMbIX NyOnMMuyHOW BiacThio. [lo Mepe yCIOKHEHHS COLMATbHBIX CBsI3eH 3TH
COLMAIIbHBIC HOPMBI 1 HHCTHTYTHI TMOJIMTHYECKON BJIACTH MPUHUMAIOT O0JIee CIIOKHBIE (POPMBI.

[Ipenmnoceiiku BO3HUKHOBEHHUS TOCYJapcTBa JieXKaT B MPHUPOAE CaMOro OOIIEeCTBaA.
OO0111ecTBO — 3TO ONpPENEICHHbI TUI OTHOLIEHWHW U CBSI3€H MEXAy JIOAbMH (COLUANIbHBIX,
SKOHOMHMYECKUX, TMOJUTUYECKHX, JyXOBHBIX, IOPUIMYECKHX H T.[.), OOBEAMHEHHBIX
TEPPUTOPUAIBHO, B paMKaxX KOTOPBIX YJIOBICTBOPSIOTCS UX OCHOBHBIC KU3HEHHBIC WHTEPECHI H
notpebHocTH (obOecmeueHue mpaB MW CcBOOOJ, Oe3omacHOCT, u Ap.). HeoOGxoammocTh
peamm3oBBIBaTH M O0ecreYWBaTh ATH  IMOTPEOHOCTH  SIBISETCS  MPEINOCBUTKOW IS
BO3HUKHOBEHHUSI U CYLIECTBOBAaHUA TrocynapctBa. OxpaHa OOIIECTBEHHO 3HAYMMBIX MHTEPECOB,
OTIpeNIeNIIEMBIX HEOO0XOJUMOCTBI0 HOPMAJIBHOTO COIMABHOTO CYIIECTBOBAHHUS M Pa3BUTHUSA
YyeloBeKa,  SABJSIOTCS — 3afauell  Bcero  oOmiecTBa,  YCJIOBHEM  €ro  CTaOWJIBHOTO
(YHKIMOHUPOBAHUS. YTOPSIOYCHHE B ATHX LENAX OOIIECTBEHHBIX OTHOLICHUH MPOUCXOAUT
IpU TOMOILU 1YOIUYHOU 6nacmu, TIPEACTaBISABIIEH OOIIECTBO BO BHEIIHUX M BHYTPEHHHX
OTHOLICHMUAX. ['ocynapcTBeHHast BIacTh OOJIaZlaeT MOHONOJHMEH Ha NPUHYXKACHUE B Ciydae
HapyLIeHUs 3aKOHOB M HMeEET HJs pealu3ali 3THUX MHOJHOMOYHMI CHUCTEMY CHEIHalIbHBIX
OpraHoB (roCyJapCTBEHHBIN anmapar). BracTHbie pemeHus, UCXOASIINUe OT MyOJIMYHON BIACTH,
UMEIOT 00111e00s3aTeNbHBIA XapaKkTep U MOJIeKaT UCIONHEHUI0. TakuM 0o0pa3oM, Mbl BHIUM,
YTO TOCYAAapCTBO BO3HMKIIO U YNPOYHJIOCH B MOUCKAaX 00ECIeUeHUs] BHYTPEHHErO IMOpsKa |
BHemIHeW Oe3omacHocTu. Emie ApucToTens TOBOPHI, YTO TOCYIAapCTBO CO3JACTCS «paju
IIPEKPACHOM JKU3HI.

[Ipuuunbl, umu yciaoBus, (GOpMHpPOBaHHUS TOCYIAPCTBEHHOCTH 3aJI0KEHBI B CaMUX
OOIIeCTBEHHBIX OTHOIIEHUSAX. [lepBoHauanbHO HAa 3ape CBOETO BO3HUKHOBEHHUS COLMAIbHAs
OpraHM3alisi OCHOBBIBaJaCh Ha IPUCBAMBAIOIIEM XO3siicTBe (0XO0Ta, pBHIOOJIIOBCTBO U
COOMpATENBbCTBO, T. €. Ha NMPHUCBOSHUHM TOTOBBIX MPOIYKTOB). UeNOBEK YIOBIETBOPSIICS TEMHU
MPOAYKTaMH, KOTOpPbIE OH HaXOJIUJ B IPUPOJE.

[TocTrenenHoe pa3BUTHE YEIOBEYECKOTO OOIIECTBA MPUBEIO K TOMY, YTO B pe3yJbTare
TaK Ha3bIBAEMOM «HEOJUTHYECKON pEBOJIIOIMM» Hauajics Ipolecc Iepexoja oO0IliecTBa OT
«TIPUCBANBAIOLIETO XO3SHWCTBa» K Mpou3BojsieMy. C 3TOro BpeMEHH 0XO0Ta, phIOOJIOBCTBO U
coOMpaTeNbCTBO MOCTENEHHO CTaIM 3aMEHSTHCS 3eMJIEACTUEM U CKOTOBOACTBOM, BO3HHUKIIU
METaUTyprus U Metamoobpaborka. Ilo maHHBIM apxeonoruu W STHOTpauH, 3TOT Mpolece
NPOJOJDKANCS Yy pasHbIX HApOJOB HECKOJbKO ThicsueneTnil. I[IpoaykTel 3emienenus u
CKOTOBO/ICTBA, IPOM3BOIMMbIE TIEPBOHAYAIILHO I COOCTBEHHBIX HYX]I, HAYaJId TIPOU3BOUTHCS
B KOJIMYECTBE, MPEBBIMIAIONIEM MOTPEOHOCTH CaMUX MTPOU3BOIUTENECH.

OBnageHue KyJabTypoi 3emiie/ieNnsi, CKOTOBOJICTBA M 00paOOTKU MeTaJlla JaJio TOITYOK K
JalbHEUIIeMy Pa3BUTHUIO MPOU3BOAUTENBHBIX CHJI, B CBSI3U C Y€M BO3HHK H30BITOK MPOAYKTa
(mpubaBOYHBIA MPOAYKT), T. €. HAYAJICS MPOIECC MEPBOHAYAILHOTO HAKOIUICHHS KaluTana U
MOSIBJIGHHWS ~ YaCTHOM  COOCTBEHHOCTH, UYTO  CO3[aBaji0  BO3MOKHOCTb  INPHUBJICUEHUS



JIOTIOJIHUTEIbHON paboueli Cuilbl AJ pa3BUTHUSI CBOETO MPoU3BOACTBa. [locTeneHHo pa3BUBaINCh
OOMEHHbIE OTHOIIEHUSI MEXIY TOBApONpOM3BoAUTENsAMU. [Iporomkancs nanbHeHIni nporuecc
OOLIECTBEHHOIO pa3/ielleHuss TpyAa M €ro cleuuaiu3anuss 10 OTAEIbHBIM OTpacisM
IOPOM3BOJICTBA, YTO CIIOCOOCTBOBAJO OBICTPOMY MPOrPECcCY XO3SAWCTBEHHBIX OTHOILLIEHHIH,
Pa3BUTHIO peMecell, UCKYCCTBa, TMCbMEHHOCTH, BOBHUKHOBEHUIO MEPBBIX ropo10oB. [locTeneHHO
C pa3BUTHEM HMYILIECTBEHHBIX OTHOIIEHUWH Hayala YCJIOXHATBCS CTPYKTypa OOILEecTBa.
[TosBunMCH conuanibHble TPYIbL, OOUTHOCTH, UMEIOIINE CBOM UHTEPECH 1 OCOOEHHOCTH.

NmymectBeHHass W couuanbHas AuddepeHunanus pas3BuBajach MapajljiebHO ¢
GyHKIMAMU ~ yOpaBieHUs OOLIECTBEHHOW opraHuzauueid. BaxHoe MecTto B Takoi
T depeHIraui 3aHUMaId BOSHHBIE BOXKAU M KPELbl, KOTOPbIe UMEIH OOJIbIIOE BIMSHUE HA
oOmiectBo. brarogapst pa3BUTHIO peMeciia U TOPrOBIIM, BO3HUKIIU COCJIOBUSI PEMECIEHHUKOB U
KyTILOB.

VYcnoxxHeHre OOIIECTBEHHOW JXKM3HM MoTpeboBano Ooyiee COBEpIICHHOH (OpMBI ee
OpraHu3alli W CTUMYJUPOBAJIO pa3BUTHE TeX MOJIMTUYECKUX MHCTHTYTOB, KOTOpBIE
3aHUMAIUCh (QYHKIUSMHU yhpaBicHus (0OecliedeHreM TMopsiika B OOIIeCTBE, OXpaHOU
COOCTBEHHOCTH U T.J.). B MexaHu3me peryinpoBaHHsl OOIIECTBEHHBIX OTHOLICHHH OCOOYIO
pOdb WIpaeT TOCYJAapCTBO KAaK BaXHEUIIMN MOJUTHYECKUA WHCTUTYT, BBITOJIHSAIONIUN
HEoOXoIuMble JJIs OOILIeCTBa COLMANbHbIC, NOJIUTUYECKHE U IOpUAMYECKUE (DYHKIUH.
HsBectHbil pycckuii ropuct I1.M. HoBropoaues mucan, 4TO «rocyJapcTBO HE €CTh TOJBKO
KJIACCOBOE T'OCHOJICTBO, 3TO MPEXJE BCEro IMyOIUYHO-IIPABOBOE PETYIUPOBAHME YAaCTHOW MU
0OIIIECTBEHHOI KHU3HI .

I'ocynapcTBo Kak oaHa u3 (HopM NOIUTUKO-IOPUANYECKON OpraHU3alMi OOLIeCTBEHHON
YKU3HU XapaKTepU3yeTcs CIeIyIOUIMMI OCHOBHBIMU IPU3HAKAMHU.

1. Hapoo. T'ocynapctBo ecTb coio3 nodeti, OpraHU30BaHHBI Ha Hayajax IpaBa Ha
enuHoi Tepputopuu. Ho He Beakuii coro3 mrojeit oOpa3zyeT rocyaapcTBO. JTOT COI03 JIIOJCH,
Ipex/ie BCEro, OJKEH MMETh eIUHbIN oOumii uHTtepec. TakuM OOIIMM HHTEpecoM JUIsl BCeX
rpakAaH TOCYyAAapCTBa SIBIISIETCS YCOBEPIIEHCTBOBAHUE COBMECTHOM JKM3HHM IOCPEACTBOM
YCTAHOBJICHUsI M TOAJEPXKAHUSA CHpPaBEJIMBOrO IpaBomnopsaka. ['ocynapcTBEeHHbBI COMO3
OCHOBAH Ha HayaJjax Mpasa.

I'paxxnane rocynapctBa 0071aat0T CyObEKTUBHBIMU Ty OIMYHBIMU NIPABAMU U SIBJISIOTCS
cyObeKkTaMu MmyOauuHBIX 00si3aHHOCTEH. [lyOmu4HO-IpaBOBOM COIO3 TPakJaH C TOCYJapCTBOM
OIpeIeNsIeTCs 3aKOHOAATENIbCTBOM KaX /10l KOHKPETHOM CTpaHbl CAMOCTOSTENBHO.

2. TlocTosiHHBIM TPHU3HAKOM TIOCYJapcTBa SBISETCS HAJIM4YUE ONPEACIICHHOU
meppumopuu,  T. €. TEppUTOpUANbHAs  OpraHu3alus  TOCYAApCTBEHHOW  BJIACTH.
TepputopuanpHas OpraHu3anys rocyJ1apcTBa O3HA4aeT, YTO €0 BIACTh PACIPOCTPAHIETCS Ha
ONPENICIEHHYI0 TEPPUTOPUIO, KOTOpas HaXOAWUTCS TMOJA IOpUCAMKLMEH rocynapcrtBa. B
rOCyJIJapCTBEHHO-OPTaHM30BAHHOM OOIIECTBE Ha CMEHY MPHHLUUIY KPOBHO-POJCTBEHHOM
OpraHu3aly HacCeJICHUs MpUIle] NPUHLKII €ro TeppUTOpHaIbHOM opranuzanuu. Hacenenwue,
NPOXKMBAIOLIee Ha TEPPUTOPUM TOCYJAPCTBA, CTAHOBUTCS NOJJIAHHBIMU WM TpakJaHAMU
JAHHOTO rocyjapcTBa. FOpuauuecku TOJIBKO TIpaXkJaHe BXOIAT B COCTaB TOCYAAapCcTBa U
00IajaloT BCEMHU TPAKIAHCKMMU M TOJWTHYECKUMHU TpaBamMH (IpaBOM H30UpaTh M OBITh
N30paHHBIMHU B IIPEJCTABUTENIbHBIE OpraHbl TOCYJAapCTBEHHOM BJIACTH, 3aHUMAaTh JOJKHOCTH B
OpraHax rocyJlapCTBEHHOM BJAacTH, OCYLIECTBIIATh ONPEIECIICHHBIE BUbI AE€ATEIBHOCTH U T. 1.).
['ocynapcTBo 00s13yeTcsi obecrneunBaTh TpakaaH BCEMHU IpaBaMU U CBOOOJAaMH Kak BHYTPH
CTpaHbl, Tak U 3a ee npeaeaamu. OCHOBHBIE MTPaBa U CBOOO/IBI YEIOBEKA U TPaKJaHUHA JOJKHBI
OBITh 3aKOHOJIATENILHO I'ApaHTUPOBaHbl rocygapcTBoM. OIHAKO rocynapcTBO, IPU3HABAs MPaBa
U CBOOOJIBI YeNlOBEeKa, 00s3yeTcs 3allMIaTh TaKKe MpaBa U CBOOOJBI MHOCTPAHLIEB U JIHIl 0e3
IpakJJaHCTBA.

3. BaxxHeWmmmM npu3HaKoM rocy1apcTBa SBISIETCS HAIMUUE NYOAUUHOU 81ACU, KOTOpast
YUpEXKAAETCsl HAapOJOM M BBICTYNaeT OT ero uMeHu. [lyOmuunas (rocynapcTBEHHas) BIIACTb

' Hoseopooyes IT. F. 06 obmecterrom uaeare. M., 1991. C. 289.



npeanosaraeT ocoOyro rpynmy Jrojed (yrnpaBieHILEB), MPU3BaHHBIX OCYIIECTBIATH 3aJaud U
¢yHkuun rocyaapctBa. OOBEKTMBHO HEOOXOAMMOHM (yHKIMEH TOCydapCTBEHHOW BIacTH
SBIISICTCS  YHOPSIIOUYEHUE OOIIECTBEHHOW JKM3HHW, OOIIECTBEHHBIX OTHOIIEHWH. OTHIONb HE
BCSKas BIAcTb — yIpaBieHdyeckoe Omaro. Mcrtopus 3HaeT MHOrO TNPUMEpPOB, KOT/Aa
TOCyJIapCTBEHHAS BJIACTh Hapyllana IpaBa W CBOOOABI JIMYHOCTH. Biacth sddexTnBHa, Koraa
JIeMCTBYEeT B COIJIAaCHU C YIpaBlIsieMbIMH CyOBEKTaMM. BiacTHbE MOJHOMOYHMS TOCYAapCTBa
OTPaHUYEHBI, BO-TIEPBBIX, MPaBaMH M CBOOOJAaMU, NPUHAIICKAIMIMMHU €ro Ipa)kIaHaMm M, BO-
BTOPBIX, BIACTHBIMU MOJTHOMOYMSIMU APYTUX TOCYJapCTB.

Cama nenp ynopsijoueHns: OOIECTBEHHBIX OTHOIICHUH (CTPEMIIEHHE K MOPSAKY) MOXKET
JOCTUTaTbCsl W AHTUNPABOBBIMU  cpeincTBamMu. OnHaKo, CTpeMsChb K MOPSAKY, OHH
CaMOYHHYTOXKAIOTCS, JIMIIUB ce0sl BCEX MpaB U CBOOO, CBOeH JIMYHOCTH. W3 3TOTO CliefyeT, 94To
cama BJIaCTh HY/1aeTCsl B TAKOM LIEGHHOCTHOM peryJisitope, Kak rnpaso. I[IpaBo — ocHOBa BiacTH,
OCHOBA JIESITEIbHOCTU IrOCyAapCTBa, T. €. OPraHU3alMsl roCyJapCTBEHHOM BJIACTH JOJKHA OBITH
OCHOBAaHa TOJIbKO Ha IPABOBBIX Haydalax, a €€ JesITeIbHOCTh — B paMKax IpaBa (IPaBOBOTO
3aKOHA).

l'ocynapcTBeHHass BiacTh, B CBOIO OUY€pelb, XapaKTepU3yeTcs CIEAYIOUMMHU
npu3HaKaMu. Bo-TIepBBIX, IS OCYIIECTBJICHUS CBOMX (DYHKIMH W 3amad OHA WMEET CBOU
annapam ynpaeieHus, KOTOPbIA NMPU3BaH OCYIIECTBIATh (PYHKUMU yHpaBieHUs OOIIECTBOM C
MIOMOIIBIO  CIIEIMANIBHBIX TOCYAAPCTBEHHBIX OpraHoB. OCYyIIECTBICHHE TOCYIapCTBEHHBIX
yHnpaBleHYeCKUX (YyHKIMHI sBiIseTcs HMX Npo(ecCHOHAIBHOW AeATeNbHOCThIO. Bo-BTOpPBIX,
nyOJuyYHasl BJIACTh SIBIIAETCS NPeoCcmagumenbHoll, KOTOpasi OCYIIECTBISIET CBOIO JIEATEIbHOCTh
0T MMEHHU Hapojaa. B-TpeTbux, mpu3zHakoM NyOJWYHON BIAcTU SIBISETCS €€ JecUmumMHOCHb.
DeHOMEH JISTUTUMHOCTH TOCYAapCTBEHHOW BIIACTH — MPU3HAHNE HAPOJIOM TIpaBa yIpaBIATh UM
U corjlacue MOAYUHATHCA 3ToW BiaacTu. HeoOXoIuMo OTIMYaTh JIETUTHUMHOCTh BJIAacTH OT €e
neranbHOCTH. He Besikast JierainbHast BIAcTh SBISIETCS JISTHTUMHOM.

4. Hanozoseas u gpunancosas cucmemvi. '0Cy1apcTBO yCTaHABIUBACT CUCTEMY HAJIOTOB U
cOOpoB st (OPMHUPOBAHUSI TOCYJAPCTBEHHOTO OIO/pKeTa. 3aTeM OHO paclpenemseT 3TH
CpeACTBa Ha pa3Iu4Hble OOLIECTBEHHBbIE HYXKABI, B TOM YHCIE€ Ha COJCpXKaHHE
rOCYJIJapCTBEHHOT'O afmmapara, KOTOPbIi 3aHAT TOJIBKO YIPABICHUECKON JESTEIbHOCTHIO, a TAaKXKe
Ha COJZIep’KaHKe COLIMAIBHO HE 3aIUIIECHHBIX CI0OEB HACEICHMS.

5. Cysepenumem. B 10puin4eCcKoi U MOIUTOIOTMYECKON JINTEPATYPE TOCYNAPCTBEHHBIN
CYBEPEHUTET TPAKTYETCsI KaK BEPXOBEHCTBO I'OCYJapCTBEHHOM BJIACTH HA CBOEH TEPPUTOPHU U
€€ He3aBUCUMOCTh B MEXIyHapOIHOH cdepe.

BepxoBeHCTBO rocy1apcTBEHHOM BJIACTH BHYTPHU CTPAHbI 03HAYAET:

60-NepeviX, PACIpPOCTPaHEHHE €€ BIACTHOM CWJIBI Ha BCEX TpaxIaH U
OpraHu3alM, O00s3aTE€IbHOCTh PEIIEHUH OpraHoB TOCYIAPCTBEHHOM BIIACTH s APYTUX
CyOBEKTOB MPAaBOOTHOIICHUI;

60-8MOpbLIX, TONBKO YCTaHOBJIEHHBIE TOCYAApCTBOM IpaBHja IOBEIEHUS
NPU3HAIOTCS 001e00M3aTeNbHBIMU M 00ECTICUNBAIOTCS CUCTEMOM IOPUANYECKUX TapaHTHIA;

6-mpemuux, BO3MOKHOCTb IIPUMEHEHUSI MEpP T'OCYJapCTBEHHOTO NMPUHYXICHUS B
CJlydae COBEpIICHUS MPOTUBONPABHBIX JESHUM.

CaMoCTOATENbHOCTh U HE3aBUCHUMOCTb TOCYAAPCTBEHHOW BIIACTU BBIPAXKAETCSI B €€
UCKJIIOUYUTEIFHOM IIpaBe CBOOOHO pelIaTh CBOM 33Ja4d U BBIMOJHATH CBOM (DYHKIIMU B paMKax
npasa.

I'ocynapcTBeHHBIM CyBEpEHUTET CIIEAYET OTINYATh OT cygepenumema Hapood. XoTs OHU
U TECHO CBSI3aHbl MEXIY COOOMH, HO MPEICTABIISAIOT Pa3IMUHble UCTOPUYECKHE U OOLIECTBEHHO-
NOJUTUYECKHE SBJICHUS. ['0CyTapCTBEHHBII CyBEepEHUTET BOSHUKAET BMECTE C TOCYAApCTBOM, a
CYBEPEHUTET Hapo/la OCHOBAH Ha MIPU3HAHUU BCErO IPa)<IaHCKU ITPABOMOYHOI'O HACEJIEHUS TOU
WIM WHOM CTpaHbl E€IWHCTBEHHBIM MCTOYHUKOM TOCYJapCTBEHHOM Biactu. Haponnsli
CYBEPEHUTET — MHCTOYHHMK TOCYJapCTBEHHOro cyBepeHuTeTa. CyBepeHHTET TrocyaapcTBa
OTPaHUYEH CYBEPEHHUTETOM Hapoja, KOTOPOMY M MPHUHAIICKUT BBICHIEE IPABO OIPEIACNIATH
9KOHOMHUECKYI0, COLIUAIBHYIO U MTOJUTHYECKYIO CUCTEMY CTPAHBI.



Hapon ocymiecTBisieT CBOIO BIacThb HENOCPEACTBEHHO, a TAaKKe YEpe3 OpraHsbl
TOCyAapCTBEHHOW  BIACTH WM  OpraHbl ~ MECTHOTO  CaMOYINpaBie€HHS. A  BBICIIUM
HEINOCPEACTBEHHBIM BBIPDAXKEHWEM BJIACTU Hapoja SBIAIOTCS pedepeHIyM U CBOOOIHbBIE
BbIOOpEI. [IpencraBuTenbHble OpraHbl TOCYIAPCTBEHHON BJIACTH OCYIIECTBISIOT BIACTHBIC
MOJIHOMOYHSI OT UMEHH HapoJa.

CrnenoBaTenbHO, 20CY0apCcmEeHHblll Cy8epeHumem — 3mo 02PAHUYEHHAs NPABOM 8llACHb
KaK 6HYMpU CMpaHvl, MaxK U 8 MeHCOYHAPOOHBIX OMHOULEHUSX, OCYUeCMBIseMds Om UMeHU
Hapooa.

Ha coBpemeHHOM 3Tarne pa3BUTUS LUBUIN3ALUU TOCYIaPCTBEHHBIN CYBEPEHUTET UMEET
CBOM TIpelesibl, KOTOpbIe BO BHYTPEHHEW KH3HU TOCYAAapCTBA OMPEIEISIOTCS MPUTI3aHUSIMU
IpyTUX CyOBEKTOB IpaBa, a B MEXKIYHAPOAHBIX OTHOMICHUSX — PAMKaMH MEXIyHapOIHOTO
npaBa. B HacTosiee BpeMsi B COBpeMEHHOM HHTETPUPOBAHHOM MHUpE BCE Yallle TPU3HAETCA, YTO
MEXYHAPOIHOE MPAaBO, MEKAYHAPOIHOE COOOMIECTBO M MEXTyHAPOIHBIE OPTaHU3AI[MH MOTYT
U JTOJDKHBI BMEIIIUBATHCS BO BHYTPEHHHUE JIejIa TOCYIapCTB, €CIU BIacTh Tpy0o0 HapyIIaeT mpasa
U CBOOOJBI UeJIOBEKa, MpaBa U CBOOOJBI MajbIX HapOAOB M HAIIMOHAIBHBIX MEHBIIUHCTB. JTO
3a(MKCUPOBAHO B IIEJIOM PsAJIE MEKTOCYAApCTBEHHBIX COTIAIIEHUH, pex e Bcero B [lapikckoit
XapTuu s HOBOM EBpomnbl M psae Apyrux. SIpkumM mpuMepoM 3TOTO SIBJISETCS OrpaHUYEHHE
cyBepeHuTeTa rocyaapctB EBporneiickoro coro3a pamkamu mpaBa EBpomneiickoro corosa.

6. Cucmema npasa. T'ocygapcTBO — 3TO HE MPOCTO COO3 JIIOJACH, O0OBETHMHEHHBIX
TEPPUTOPUAIBHO, HO WU TPAaBOBOM COIO3, OPraHU30BAHHBIM W JAEWCTBYIOUIMI MO MPaBOBBIM
HopMaMm. [ocymapcTBo, ycCTaHaBiMBasi CHCTEMY OOIIEOOs3aTeIbHBIX TMPaBUJI TOBEJICHUS,
PEryIupyeT U YIOpsI0UUBAET CYLIECTBYIONIYIO CUCTEMY OOIIECTBEHHBIX OTHOIIEHUH. Hannuune
NPaBOBOW CHCTEMBI — IOPUAMYECKH OPOPMIISET TOCYTAPCTBEHHYIO BIACTh U TEM CAMBIM JEaeT
ee merutuMHOM. CrcTeMa mpaBa OMpeenseT IOPUAUNYECKUe paMKU U (OPMBI OCYIIECTBICHUS
¢yHkMii W 3amay rocyaapctBa. Bce cyObekThl mpaBa (B TOM 4YHCIIE M TOCYJapCTBO)
(GYHKIIMOHUPYIOT B paMKax MPaBOBBIX HOPM.

Takum o0pazom, eocyoapcmeo — 2mo mMeppumopudibHO Op2aHU308AHHASA NYOIUYHO-
npagosas oOWHOCMb HACeNeHUs, NOCMPOEHHAs. HA HAYaNax 61acmu U OCyujeCmeisomds c80
0esmenbHOCMb HA OCHOBE NPABA C NOMOWBIO CREYUATILHO20 20CYOAPCMBEHHO20 annapamd.

lNocynapctBo kak (eHOMEH OOIIECTBEHHOW KH3HU MOXHO TOHHMAaTh B Pa3IUYHBIX
acnekTax. B  HHCTUTYLHMOHAJIBHOM CMBICIE TOCYJapCcTBO — 3TO CHUCTEMa OpIaHOB
rOCYy/IapCTBEHHOW BIIACTH W YUYPEKICHUM, NEHCTBYIONIMX HAa OCHOBE IpaBa. B 3TOM cmbIcie
TOCYAapCTBO BBICTYIAET KaK PaBHOMPABHBIN CYyOBEKT MTPABOOTHOLICHHIA.

B ny0GnuuHOM cMBICTIE TOCYAapCTBO — YHUBEPCAILHO 3HaYUMasi BJIACTh, IpU3BaHHAs IS
OXpaHbl IPaB ¥ CBOOOJ JIMYHOCTH, OOecTedeHrs: 0€30MacCHOCTH TPaKJaH U OOIIECTBA B IIEJIOM,
YCTaHOBJICHHSI 3aKOHHOCTH M MPaBOMOPSAKA.

B ¢yHKIIMOHATEHOM CMBICIIE TOCYAAPCTBO — CIOCOO PEryJMpOBaHUS U YNOPSIOUYCHHUS
OOIIECTBEHHBIX OTHOLICHHH.

2.2. T'ene3mc rocynapcrsa

BosnukHoBeHME U HOPMHUPOBAHUE TOCYIAPCTBEHHOCTH (TIOJIUTOTEHE3) B Pa3HBIX CTpaHax
[UI0 Pa3IUYHBIMHU IYTSAMH, HMEs CBOM crenuduueckue d4epThl. B ucTOpuU deroBeuecTBa
nepBoil (HOpMOit KUZHEICATSTLHOCTH JIIOJIEH CUNTAIOT TIEPBOOBITHOE 0OIECTBO, OCHOBAHHOE Ha
ponoBoM camoymnpaBieHud. Ilepexox oT caMoympaBieHHs NEepBOOBITHOTO OOIIECTBA K
TOCYJIapCTBEHHOMY YIIPABICHHIO JUTHIICS HECKONbKO cTonetuii. CoBpeMEHHBIC HayYHBIC
JOCTHKEHHSI B 00JIACTH apXeoJIOTUH, 3THOTpaduu U UCTOPUH JAIOT MHOTO HOBOTO MaTepuala,
KOTOPBIM TIO3BOJISIET HaM IMOKa3aTh 3aKOHOMEPHOCTH M YCJIOBHUSI BOBHUKHOBEHHSI TOCYAapCTBa,
YCTaHOBJICHHS 3aKOHOB.

[Ipu 1epBOOBITHO-OOIIMHHOM CaMOYTIPaBJICHUN OTCYTCTBOBaja ITyOJIMYHAs BIACTh.
3nech He OBLIO 0COOOrO ammapara ynpaBJieHHs, KOTOPBI MOT Obl IPUMEHUTh NpUHYXKAeHuE. B
yIpaBJICHUU JenamMu poja (OOIIMHBI) TOCIOJCTBOBAIM OOBIYaH, aBTOPUTET W YBAKCHUE



crapedlnH. Bce BaKHEWIHWE BONPOCHI PEIIATIUCh B3POCIBIM HACEJICHHEM KOJUIEKTHBHO Ha
00X coOpaHusIX OOITHHBI.

C TeueHreM BPEMEHH B pe3yJIbTaTe UMYIIECTBEHHOW M colManbHOU nuddepeHuanim B
paMKax pOJOBOM OpraHM3alMH IMOCTENEHHO CO3/1aBaJICsl ApUCTOKPATUUECKUN COBET CTapEHIlINH,
KOTOpBIA COCPEOTOYMBAI B CBOMX pyKaX 3HAUMTEIbHYIO BJIAacTb M paccMaTpuBal Bce
Ba)KHEHIIIME BOMPOCHI, BBIHOCUMbIE Ha pEIIeHHEe 00IIEro cCoOpaHusl.

[lepexon  or  camoympaBieHHs  NEPBOOBITHOTO  OOIIECTBA K COLMAIBHO
muddepeHIIMPOBaHHOMY OOIIECTBY COMPOBOXKIAICS 00pa30BaHUEM TEPPUTOPUATLHON OOIIKHBI,
COCTaB KOTOPOM OMpeessyics YK€ HE POJCTBEHHBIMU OTHOLICHUSIMH, a PACCEJIEHUEM B OJHOU
MECTHOCTH.

MOXHO BBIIAEIUTH CIEAYIOIIME OCHOBHBIE MPU3HAKH, OTJIMYAIOIIME TOCYNapCTBO OT
POIOBOM OpraHU3ALMHU:

60-nepeviX, pPA3AEICHUE HACEIEHHUS [0 TEPPUTOPUAIBHOMY IPHU3HAKYy, T. €.
aIMUHUCTPATUBHO-TEPPUTOPUAIIbHAS OpPTraHU3alisl HACEICHUS;

80-6MOpbIX, YUPEXKIEHUE MyOJIMYHOW BIACTH, KOTOpas OCYIIECTBIsIa
yIpaBlieHUE 00IIeCTBEHHOW CUCTEMOIA;

6-mpemvux, BBEJICHHE HAJIOTOBON CHCTEMBI, OCHOBY KOTOPOW COCTABIISLTH COOPBI
C HaceNeHUs Ha co/iep KaHKe My OIUYHON BIaCTH.

OnHuM 13 3TanoB (GOPMHUPOBAHUS TOCYAAPCTBEHHOCTH OBLIA 8OeHHAs OeMOKpamus, TIpu
KOTOPOM TMOSBWINCH 3a4aTKH BOEHHO-HACHIJIBCTBEHHOTO HpI/IHy)K,Z[eHI/I}Iz. TepMuH «BOEHHas
JEMOKpAaTHsD» OBUT BBEJACH B HAYUYHBIA O0OPOT aMEPHKAHCKHM apXeoyioroM, 3THorpadgom u
uctopukoMm JI. MopraHom [jsi XapakTEepUCTUKU IPEBHETPEUECKOro oOIecTBa B MEPUOJ €ro
nepexojia OT POJOBOM OOIIMHBI K TaK HA3bIBAEMOU COCENCKOU. BrocmencTBuu 3TOT TepMUH ObLT
BOCHPUHAT @. DHrenbcoM, KOTOPbIA COEIMHUI BOSANHO TPU HEMPEMEHHBIX 3JIEMEHTa BOCHHOMU
JIEMOKPATHI: BOGHHOTO BOYXIs1, COBET BOXKIEH M HAPOIHOE COOpaHHe”.

[IepBbie rocynapctBa BO3HHMKalOT B IV Thicsuenetun 10 Hamed 3pbl HA TEPPUTOPUHU
Hpesuero Bocroka (Eruner, BaBunon). {ns nepBbix GpopM rocyapcTBEHHOCTH, BO3HHUKIINX B
HpeHem BocToke, XapakTepHO HAJIMYME CUIIBHOM IECTIOTUYECKON BJIACTH U 3aBUCUMOE OT ATOM
BJIACTH TOJIOKCHHE WHANBHUAA. [ '0Cy1apCcTBO TPU ATOM JOMUHHUPYET HaJl OOIIECTBOM.

Jpyroii mcropuueckuii MmyTh OOpa30BaHMsI TOCYJapCTBa MPOIUIA aHTHYHBIC TOPOJIa-
rocynapctBa. Jna  amwmuunoii  2ocyoapcmeennocmu  XapakTEpHO  HaJIM4YHe  YacTHOM
COOCTBEHHOCTH Ha 3eMJII0 U OpYIus IPOU3BOJCTBA, YTO CO3/aBaj0 MPEANOCHUIKH st
dbopMUpOBaHUS TPakKAAHCKOTO OOIIECTBA M TPAXKIAHCKUX 3aKOHOB. MM H3HAYaNbHO OBLIN
OpUCYIIM HJed TOJIUTUYECKON JEeMOKpaTHH M TOJUTHYECKOM CBOOOJbI. XOTS aHTHYHAs
npaBoBasi CHUCTeMa M TMpU3HABaja B KAaKOW-TO CTENEHH AaBTOHOMMIO JIMYHOCTH U
HENPUKOCHOBEHHOCTh YAaCTHON COOCTBEHHOCTH, OJHAKO B OOIECTBEHHOM IPaBOCO3HAHUU
TOCMOJICTBOBAJIA UJIEsl O MPUMATE rOCYIapPCTBEHHBIX UHTEPECOB HAJ/ JIMYHBIMU, T. €. IMYHOCTHOE
HayvaJo ObLIO MOJAYUHEHO COCIOBHO-KOPIIOPATUBHBIM UHTEpPECaM.

@. DHrenbCc yKasblBal Ha TPH TIaBHbIE (OPMBI 00pa3oBaHUS TOCYIAPCTBEHHOCTH Y
IPEKOB, PHMIISIH ¥ TepMaHIEB: aQHHCKYIO, PUMCKYIO M JPEBHErepMaHCKYIo'. ['0CyIapcTBO B
Adunax mpencraBiasier coOoil Hamboliee YHUCTYH, KIACCHYECKyr0 (OpMy — BO3HHKAET
HEIOCPEICTBEHHO U MPEUMYIIECTBEHHO U3 KJIACCOBBIX AaHTarOHM3MOB, Pa3BUBAKOIINXCS BHYTPHU
camoro pojoBoro o0rmectBa. B J/[peBHeM Pume oO6pa3oBaHue rocyaapcTBa yCKOPHIOCH B CBS3U C
O0opp0Oil TIEOCEB W TMaTpuilMeB. Y JAPEBHUX TIEepMaHIEB OOpa30BaHHWE TOCYAapCTBa OBLIO
YCKOPEHO 3aBOEBAHUSAMHU Uy KUX TEPPUTOPHUI.

XOTs1 BOBHUKHOBEHHE U Pa3BUTHE IOCYNAPCTBEHHOCTH Y Pa3IMYHBIX HApOJOB HUIO MO-
pa3HOMY, TOCYJapCTBO BBITIONHSUIO U OINpeAeTcHHbIe (YyHKIUU, OOIIUEe IJii BCETO HACEICHHUS

* Mopean JI. [lpeBHee 0GIIECTBO, HIIM HCCIEI0BAHNE JINHHI YeTOBEUECKOT0 porpecca
OT JJUKOCTH Yepe3 BapBapcTBO K nuBuian3anuu. JI., 1935.

3 Mapxce K., Oneenvc @. Cou. T. 21. C. 107.

* Tam xe. C. 171.



(HarmpuMep, 3aIIUTy OT BHEIIHUX BParoB, 00ECIICUCHHE TIOPSAKA U BBITOJIHEHUE OOIECTBEHHBIX
pabot). byayunm odunuanbHbBIM TpeacTaBUTENEM OOIIECTBAa, TOCYIAPCTBO OCYIIECTBISIIO
«BBITIONIHCHHE OOIIMX [CN, BBITCKAIOUIMX M3 HPHPOIBI BCAKOrO obmiectBa» . Obmme nena,
BBITEKAIOIINE W3 TPUPOIBI OOIIeCTBa, ATO BCE TO, YTO OOBEKTHBHO HEOOXOIUMO st
CYIIIECTBOBaHMS W HOPMAJIBHOTO (PYHKITMOHUPOBAHHS YEIOBEUECKOTO OOIIECTBA, HE3aBUCHMO OT
€ro COIUAIBbHO-2KOHOMHUYECKOT0 CTposi U GOopM MOJIUTHYECKOM opraHu3anuu. Pasymeercs, He
TOJIBKO 00BEM, HO M XapaKTep TaKWX OOMMX JeNl Ha Pa3IMYHBIX HMCTOPHYECKUX CTYIEHSX
pa3BUTHS YEIOBEUYECKOTO OOIIECTBA, PABHO KaK POJIb TOCYAAPCTBA B UX OCYIIECTBICHUH, BECbMa
pa3IUYHEIL.

B uctopun yenoBedeckoro odIecTBa nepBbie TOCynapcTBa ObLIN paboBiIaIeIbueCKIUMH.
OpHako B HEKOTOPBIX CTpaHax BO3HUKAIM HE paboBiazenbueckue, a (heoanbHbIe TOCYAapCTBa,
YTO CBSI3aHO C OCOOEHHOCTSMHU Pa3BUTHSI COIMANBLHO-9KOHOMHUYECKUX YCIIOBUHM 3TUX CTpaH. Tak
BO3HUKIIM TOCYJIapCTBa Yy JAPEBHUX T'EPMAHIICB, apab0B M MHOTUX JIPYTHMX BOCTOYHBIX HAPOJIOB.
JlpeBHEpyccKOoe TOCydapCTBO TaKXkKe CIOXKHIOCh B BHIE paHHE(PEOJAIbHOTO TOCyAapcTBa B
IPOLIECCE Pa3IOKEHUS IEPBOOBITHO-OOIIMHHOTO CTPOs y ciaBsiH BocTouHoii EBporsbl.

OOmiecTBO B CBOEM HCTOPUYECKOM PA3BUTUM MPOXOJUT HECKOJIBKO ITarloB:
JIOWHYy CTPUAIBHBIN, WHAYCTPHAIBHBIA, TOCTUHAYCTPHAIBHBIA M OOIIECTBO COBPEMEHHBIX
UHGOPMAIIMOHHBIX TeXHOMOruid. Kaxknaplii »Tam pa3BUTUS [HMBHIM3ALUUA XapaKTEpU3yeTCs
MPUCYIIMMH €My Ka4eCTBAMU U OCOOCHHOCTSIMH HHCTUTYTOB TOCYIaPCTBCHHOHN BIIACTH.

B nounnyctpuanbHOM 00IIECTBE TOCYJApPCTBO B OCHOBHOM CITYKUT OPYJIUEM HACHIIHS B
pyKax TOCIOACTBYIOIIETO Kiacca. DTo paboBianenpueckue U (eomaabHbIe TOCYaapcTBa. 31eCh
HE MPU3HAIOTCS OCHOBHBIE MpaBa M CBOOOJIbI YEIOBEKA U OHU HE MOJYYaroT 3aKOHOJATEIBHOTO
3aKpeIUICHHS.

C coBepieHHEM TPOMBIIUICHHBIX PEBOMIONMN B cTpaHax 3amaaHoil EBpombl akTHBHO
CTalll pa3BUBATHCS MPOU3BOJICTBEHHBIC OTHOIICHUS W COBEPIICHCTBOBATHCS OOIIECTBEHHBIE U
MOJIUTUYECKHE HHCTUTYTHI. [ '0Cy1apCcTBO yKe MPU3HAET HEKOTOPHIE MpaBa U CBOOOBI IMYHOCTH
U 3aKpeIUIseT UX B 3aKOHOJATENbHBIX aKkTaX. B amoxy HoBoro BpeMeHu rocy1apcTBo yxKe CTallu
MOHMMAaTh KaK TIOCYJapCTBEHHO-OPraHM30BaHHOE  OOLIECTBO, T.€. KaK  IOJHTHUKO-
TEPPUTOPUANBHYI0O W CTPYKTYPHO OpraHu3oBaHHyio ¢opmy obmectBa. C  dunocopckum
obocHoBaHMeM Takou mo3uiuu BeicTynuia eme Y. Kanr. «'ocynapcTo (civitas), — muimier oH, —
9TO 0GBEIMHEHHE MHOKECTBA IIOJEH, MOAYMHEHHBIX IPABOBBIM 3aKoHam»'. [71aBHas 3amaua
roCyAapcTBa, I7le CyBEpEHUTET MPUHAMICKUT HApPOIy, 3akitodyaercs, no Kanry, B ToM, 4TOOBI
OXPAaHSTh U TAPAHTUPOBATH MPaBa U CBOOOBI TPaKIaH.

C cepenunbl XX B. MHOTHE Pa3BUThIE CTPAHbl B CBOEM 3aKOHOJATENIbCTBE 3aKPEIUISIOT
WHCTUTYT OCHOBHBIX IPaB U CBOOO/] YEIOBEKA U CO3JIAI0T MEXaHU3MBbI MX 3aIuThL. ['ocyaapcTBa
B 3THX CTpaHax HOCST MPAaBOBOM XapaKTep U UMEIOT IeMOKpaTudeckue GopMbl MPaBICHHUS.

2.3.  CymHocTb M (PYHKIHH TroCyIapcTBa

Hasnauenue u cymHoOCTb TOCy1apcTBa COCTOUT B TOM, YTO OHO NMPU3BAHO OCYILIECTBIIATH
YHOpaBJICHUC O6IJ.I€CTBOM Ha OCHOBC JICMOKPATUYCCKHUX MNPUHOUIIOB IIPABJIICHUA B HMHTCPCECAX
3alIUTHl OCHOBHBIX NPaB M CBOOOJ JMYHOCTH, a Takxke Ui obOecredeHus OOIIECTBEHHOTO
cornmacust (COIMAILHOTO KoMmmpomucca). [IoCKONBKY TocyaapCcTBO TPEIACTABISIET CcOOOM
TEPPUTOPHATBHBIA TyOJIMYHO-TIPABOBOM COIO3 HACEJIEHHUs, OCYIISCTBISIONMNNA CBOW 3aJa4dl H
BBITIOJTHSIONIMA CBOM (DYHKIIMU C MOMOIINBIO CIEIHAIBHBIX OPTaHOB TOCYAapCTBEHHOW BJIACTH,
TO MOXHO CKa3aTh, YTO oOecleyeHue npaB U cBOOO/ YeloBeKa U rpakIaHlHa, PeryJIMpOBaHUE U
ynopsasaoueHue OGH.[CCTBGHHLIX OTHOIIICHUN U SBJISICTCS OCHOBHOM 06H3aHHOCTBIO rocyaapcCrTaa.

> Mapxe K., Dueenvc ®@. Cou. T. 25. C. 422.
% Kanm M. Merapusndeckne Hauana yaeHus o npaBe. KpuTHKa TPaKTHIECKOro pasyMa.
CIIb., 1995. C. 354.



[Ipupona rocynapcTBEHHON BJIaCTH — B OXpaHE MpaB M CBOOOJ 4YEIOBEKa U TpakJaHUHA, B
o0ecrneyeHnr TpakJaHCKOI0 MUpa U COTJIacusl.

ConmanpHOE Ha3HAYEHHE TOCYAapCTBA 3aKIIFOYAETCS B TOM, YTO ATO TaKas OpraHU3aIUs
HOJUTUYECKON BIIACTH, MPU3BaHHAsI MPEJICTABIATH OOLIMEe UHTEpeChl HaceneHus. JlesaTenbHoCTh
roCyJlapCTBa HamNpaBJIeHa Ha pelieHHe OOIIeCONHaIbHbIX MpoOyieM. YTpaBisis AelTamMu
o01iecTBa, roCyAapcTBO CTPEMHUTCS K CTAOMIBHOCTH ¥ TaPMOHMYECKOMY Pa3BUTHUIO OOLIECTBa, K
00ECTIEYeHNIO COIMAJIBPHOTO KOMIIpOMHcca M TpaBomopsiaka. Eme Ilumepon mnwmcan, yto
«rOCyapcTBO €CTh JIOCTOSIHME Hapoja, a HapoJ He J000e COeAMHEHHE JIIoJeH, coOpaHHbIX
BMECTE€ KakuM OBl TO HH OBUIO 00pa3oM, a COCTUHEHHWE MHOTHX JIOJICH, CBSA3aHHBIX MEXKIY
co6oii COrIaceM B BOIPOCAX MPaBa M OBLIHOCTHIO HHTEPECOBY .

B uyem xe cocrout cywyrocms rocynapcrtsa? B uem ero eauHas M 0ObEKTHUBHAs LENb?
OTBeuass Ha 3TU BONPOCHI M3BECTHBIM pycckuil ropuct M. A. InbuH mMIIET, YTO «CYIIHOCTb
TOCyJIapCTBa COCTOHUT B TOM, UTO 6Ce €20 2pajxcOaHe WMEIOT W TPHU3HAIOT — MOMHUMO CBOHUX
Pa3JIMYHBIX M YaCTHBIX MHTEPECOB U LIEJEH — ellle eounslll unmepec u eOunyio yeib, a UMEHHO:
06wl HHTEPEC U 06110 Yelb, HO0 TOCYIAPCTBO €CTh HEKas OYXO8HAsS OOUWUHAY .

ConmanbHOe Ha3Hau€HHE M CYIIHOCTb IOCYIapcTBa MPOSBISIOTCA B €ro (QyHKIHAX U
3amauax. [loxg gpyukyuamu ecocyoapcmea NOHUMAIOT OCHOBHBIE HAIPABJICHUS €TO JIESTEILHOCTH,
BBITEKAIOLINE W3 €ro CYIHOCTH M POJM B OOLIECTBEHHOW XH3HM. B oTnuume or 3ajgau
rOCyJIapCTBa, KOTOPBIE MOTYT HOCUTh BPEMEHHBIH, IOKAJIbHBIN XapakTep, PyHKIUN TOCy1apcTBa
UMEIOT TIOCTOSHHBIA XapakTep M OOIIeCOLMANbHYI0 HANpaBICHHOCTb, XOTS B pa3iIUYHbIC
UCTOPUYECKHE DMIOXHW OHU MOTJIHM OBITh HANpAaBJICHBI M Ha Y3KOKOpPIIOpaTHBHBIE Henu. Ecim B
HpeBHem mupe unu CpelHEBEKOBbE T'OCYAAPCTBO AKTUBHO OCYILECTBIISIO TAaKUE KIIACCOBBIE
(GYHKIMHM, KaK IIOJABJICHUE CONPOTHBICHHS PAaOOB M KPEMOCTHBIX KPECThsIH, OOecledeHne
YCIOBUM JUIl MX SKCIUTyaTallMM, TO (PYHKIMM COBPEMEHHBIX Ppa3BUTHIX JIEMOKPATHUYECKUX
TOCYJIapCTB HAIPaBJIEHBI HA OCYIIECTBICHUE O0IIECONUATBHBIX TPO0IeM, CBI3aHHBIX C 3aIIUTON
npaB U CBOOOJ JMYHOCTH, HOJJIEPKAaHHUEM OOILIECTBEHHOIO IMOpsAJIKa, OOECIIEYeHHEM MHUpa U
0€30MaCHOCTH U T. JI.

Ha xapakrep u coxepxaHue (QYHKUMH TrocylapcTBa OKa3bIBAlOT BIUSHHE MHOIHE
(axTOpBl COLMANTBHO-3KOHOMHYECKOTO, TMOJIMTHYECKOT0, SKOJIOTHYECKOTO XapakTepa. BypHbIit
POCT PKOHOMMKH, €€ HayYHO-TEXHUUYECKHH Mporpecc, crabuiabHas MOJUTHYECKass 0OCTaHOBKA BO
MHOTOM ONpEACTSAIOT HaNpaBICHUs! IESATEILHOCTH TOCYAApCTBA, CBsSI3aHHbIE C OOecrieuyeHHEeM
paB U CBOOOJ 4YeJOBEKA, IKOJOTMUECKON O€30MacHOCTbIO, PAa3pelIeHHEM MEXHALMOHAIbHBIX
KOH(IUKTOB, OOpbOOH C mpecTynmHOoCThI0O W T.A. Ha comepxkanue ¢yHKUMH TrocyaapcTsa
00NbIIOE BIMSHUE OKA3bIBAET U MEXIyHAapoJHas 0O0CTaHOBKAa. B cOBpeMEHHOM MHpe aKTHBHO
IPOJOJDKACTCS  NPOIECC HMHTETPalliM  TOCyNapcTB, YTO OOYCIIOBIMBAaET HX TECHOE
COTPYAHUYECTBO 110 MHOTUM KJIFOUYEBBIM BOIIPOCAM (3alllUTa MpaB YelIoBeKa, MOoAAepKaHue MUpa
U MEXJTyHApOTHOTO MPABOMOPAIKA, SKOJIOTUIECKON 0e30macHoCTH, 00ppda ¢ MEKAYHAPOIHBIM
TEppOpPU3MOM U T. A.). Bo3pacTaer 3HaueHHME MEXKIYHApOJHOrO IpaBa, MEXIyHAPOIHBIX
OpraHu3aIfil B pEIICHUH BCEX ATUX BOIIPOCOB.

@DyHKIUHN rocy1apcTBa U UX KOHKPETHOE COJIEpKaHME 3aBUCAT OT (POPMbI OpraHu3aLuu
rOCyJJapCTBEHHOM BJAacTH, OT TOrO, KaKHe LEJIM TOCYyAapcTBO CTaBUT Iepen coboil. B
3aBUCUMOCTH OT COLIMAJbHOM HANpaBICHHOCTU (DPYHKIUHM IOCYJapcTBa MOTYT B 3HAUUTEIIbHOU
Mepe OTIIMYaThCs APYT OT apyra. Tak, npu 1nbepanbHO-IeMOKPAaTHIECKOM peKUMe TOCYAapCTBO
MpHU3HAeT 3a co00i (PYHKITMIO OXpaHBI IIPaB U CBOOOJ YETOBEKAa W IpakIaHWHA, oOecreueHne
MHUpa M COrjacusi, COIHaIbHONH 0€30MacHOCTH, a MPHU TOTAIUTAPHOM IMOJUTHYECKOM DPEXKHUME,
HA00OpOT, CTPEMUTCS MOJHOCTBIO JEp)KaTh MOHOIOJIMIO CBOEM BIIACTM HaJ OOILECTBOM
(cBOOOMAa JIMYHOCTH OrpaHUYEHa, OTCYTCTBYET MOJUTHYECKHH IUTIOpAU3M M TJIACHOCTb,
9KOHOMHKA MOJIHOCTBIO YIPABIIAETCS TOCYAaPCTBOM).

7 uyepon. Tuanoru. O Tocynapctse. O 3akonax. M., 1966. C. 20.
8 Unoun 1. A. Cobpanne counnenmii: B 10 . T. 1. M., 1993. C. 241.



OcHOBHBIE (YHKIMHM TOCYJapCTBa TIOAPA3ICISAIOTCS HAa BHIABI 10  Pa3IMYHBIM
ocHoBaHusM. Hambonee obmieit knaccudukanueil OCHOBHBIX (YHKIUI TOCyJapcTBa SBISETCS
JieNIeHUE X Ha gHympeHHue (IeITeNbHOCTh BHYTPH JaHHOW CTPaHbl) U gHeuiHue (IeITeTbHOCTD
Ha MEXIYHapOJHOW apeHe). Mexay BHYTPEHHHUMH W BHEIIHUMU (QYHKIUSMHU CYIIECTBYET
Hepa3pblBHAs CBs3b, HMOO BHEIIHSS MOJUTHKA JIIOOOTO TOCYAapCTBa IPEAONPEaCIseTCs
BHYTPEHHUMH YCIIOBUSIMH €r0 CYIIECTBOBAaHHWSA, a MEXKIYHapOJIHBIE 005S3aTelIbCTBa, B CBOIO
ouepeib, B3SATHIE TOCYIapCTBOM Ha ce0s, AUKTYIOT HEOOXOAMMOCTh CTPOUTH CBOIO JICATEIIEHOCTh
BO BHYTPEHHHX OTHOIIIEHHUSAX B COOTBETCTBHUHU C OOIIEUETIOBEUECCKUMHU CTaHAapTaMH.

[lo BpeMeHHM OCYIIECTBICHHS pa3IHyaloT (YHKIHHA nocmosHHble (Ha BCEX OJTamax
pa3BUTHUSL TOCYNapCTBA) U 6peMeHHble, TIOSBICHHE KOTOPBIX OOECHedeHOo crnenuduueckuMu
YCIOBHSIMHA KOHKPETHOTO TIEpHOJIa Pa3BUTHSI TOCY1apCTBa.

I[lo d¢opmam  mesTenbHOCTH  (QPYHKIMH  TOCyJapcTBa  MOAPA3JCNSIOTCS — Ha
3aKOHOTBOPYECKHE, yIpaBIeHYECKHE, CyJeOHbIe U KOHTPOJIBHO-HA30pHBIE, KOTOPHIE OTPaXKAIOT
MEXaHHU3M pealln3alliy TOCYJapCTBEHHON BIAcTH. 3aKOHOJATENbHbIE (DYHKIIUU OCYIIECTBISIOT
OpraHbl 3aKOHOJATENIFHOW BIIACTH, YIPABICHYECKHE — OpraHbl HCIIOJIHUTEIHBHOW BIIACTH,
cyneOHble — OpraHbl CcyJneOHON BiacTU, HAA30pPHBIE — OpraHbl MPOKYypaTypbl U JApyTHe
KOHTPOJIbHO-HA[30pHBIE OPTAHBI.

locymapctBo B mpoiecce cBoel NeATEIbHOCTH OKa3blBaeT —IIeJiCHANpaBlIeHHOE
BO3/ICIICTBME Ha pa3au4Hble c@epbl OOIIECTBEHHON >XM3HU. B 3aBUcMMOCTH OT 3TOro
6HympeHHue QYHKIMHA TOCYJapCTBa MOXKHO MOAPA3JICIUTh HA MOJUTHYECKUE, SKOHOMUYECKUE,
COLIMANIbHBIC, SKOJIOTHYECKHE, a TAK)KE OCYIIECTBISIEMbIE B KYJIbTypHOU cdepe.

B nonumuuecroii cpepe dyHk1MM rocyapcTBa CBA3aHbI:

C MpPHU3HAHMEM W 3aIIUTON MpaB W CBOOOJ YeJIOBEKa M TPaKJaHWHA. YBa)KCHUE
YeJIOBEYECKOT0 JIOCTOMHCTBA, 3alllMTa IMpaB U CBOOOJA ueloBeKa M TpakJaHWHA, a Takxke
o0ecrieyeHne yCIOBHN Il TAPMOHUYHOTO Pa3BUTHS IMYHOCTH — BOT MEpBEHIIasi 00sI3aHHOCTD U
3a/1la4a TOCyJapcTBa, €ro OpraHoB. ['0CyapcTBO B CBOMX 3aKOHOJATENbHBIX aKTaX 3aKperuiseT
OCHOBHBIE ITpaBa M CBOOOIbI YEIOBEKA U TPAXKIaHWHA U CO3JIAET CHCTEMY MX TapaHTHIA;

C pEryJMpoBaHHEM IOJUTUYECKUX TMPOIECCOB B OOIIECTBE MOCPEICTBOM
3aKOHOAATENTHFHOTO 3aKPEIUICHHUS MPUHIUIIOB OPTaHM3AIMH W JICATEIHHOCTH MOJIUTHYECKUX
napTUil 1 00bETMHEHHM, NX B3aUMOJICHCTBHSI C OpraHaMH TOCYIapCTBEHHON BJIACTH M MECTHOTO
CaMOYIIPaBIICHUS;

¢ obecrmedyeHreM OOIIECTBEHHON 0€30macHOCTH. [ OCymapcTBO pasperiaeT
COllMaNbHBIE WM MEKHAIMOHATbHBICE KOH(DIUKTHI, TOIEPKUBACT OOIIECTBEHHOE COTJIAacHe,
OKa3bIBAET MOMOIIb OEKEHIIaM U BBIHYKJIEHHBIM MI€peceeHIaM U T. I.

B axonomuueckoii cghepe rocynapcTBo obecrieunBaeT HOpMaibHOE (DYHKIIMOHHMPOBAHUE
U pa3BUTHE HKOHOMHUKH. JleSITeNTbHOCTh TOCynapcTBa B OOJACTH SKOHOMMKH HAalpaBjieHa Ha
NOJJCp)KAHUE  MPHOPUTETHBIX  HAMPABICHUA  DKOHOMHUYECKOTO  DPa3BUTHS,  OXpaHy
CyHIECTBYIOIIMX (OPM COOCTBEHHOCTH, 00ECTICUCHHE CBOOOIBI IKOHOMHYECKOW ACATEIHHOCTH,
OpraHu3aIMI0 BHEITHEIKOHOMUYECKUX CBSI3€H, yCTAaHOBJICHUE CHCTEMbI HAJIOTOB U T. 1.

DKOHOMHMYECKasi poJib JEMOKpPAaTHYECKOr0 IPAaBOBOIO TOCYAapcTBa B  YCJIOBHSX
PBIHOYHON YKOHOMHUKH B OCHOBHOM CBOJIMTCSI:

1) K 3aKOHO/JATEIIbHOMY  OMpEIEICHUI0 Kpyra CyOBEKTOB  XO3AHCTBEHHOU
JACATCIIbHOCTH, 4 TAKIKEC €€ O6’bCKTOB Y B3aUMOOTHOIICHUI MCXKIY HUMU,
2) K MOOIIPEHUIO, 3alIUTE U OXPAaHE COIMAIbHO M 3KOHOMHYECKH 11eJIeCO00pa3HbIX

dopm 3TOii JesTenbHOCTH (TIOBEACHUS €€ YYaCTHHKOB), OCYIIECTBIISIEMBIX TJIaBHBIM 00pa3oM ¢
IIOMOIUIBIO PETYIATUBHBIX MEP SKOHOMUYECKOT0 XapaKTepa.

l'ocynapcTBeHHOE  peryaupoBaHME OKOHOMHUYECKMX OTHOLUEHUNM IIPU  PBIHOYHOM
XO0351CTBE HE HOCHUT JKECTKOIO XapakTepa, a OCHOBAHO HA HCIIOIb30BAHMM 3KOHOMHMYECKHX
METOOB U CPENICTB (HATOT000JIOKEHHS, KPEAUTOBAHNUS, CYOCUIHIA U JIp.).

OnHuM M3 OCHOBHBIX HAIIPaBJICHUMN EATEIBHOCTH COBPEMEHHOIO TOCYAapCTBa ABIISIETCS
ero coyuanvHas ¢ynkyus. OCHOBOIONATAIOUIMM MPU3HAKOM COIMAJIBHOTO TOCYAapCTBa
ABIISIETCS YTBEPKIECHUE CUCTEMbl OOIIECTBEHHBIX OTHOIICHHM, OCHOBAHHOM Ha yBaXEHUU U



COOJIIOJICHUH €CTECTBEHHBIX IMpaB U CBOOOJ 4YEIOBEKAa M TpaKJIaHWHA, HAJIMYME B OOIIECTBE
YCIIOBUH, 00ECTIEUNBAIOIIUX JOCTOMHYIO KU3Hb U CBOOOHOE pa3BUTHE TUUHOCTH.

B commanbHON cdepe ACATENBHOCTh TOCYIapCTBa HaMpaBlIieHa Ha MOAIEpKaHUE
JOCTOMHOTO ypOBHS KM3HM HACEJCHHs, OKa3aHWE MOMOIIM TEM JHIaM, KOTOpble HE MOTYT
CaMOCTOSITEJIbHO 00ECTIeYnTh Cce0sl Cpe/ICTBAMU MJIsi CYHIECTBOBAHUS (MHBAIH/bI, IEHCUOHEPHI,
MHOTOJIETHBIE CeMbHU, Oe3paboTHbIe). ['oCcymapcTBO pacuIupseT CBOM COIUANbHBIE TapaHTUU,
HamNpaBJICHHbIC Ha TOIJICPKKY HaAWOOoJiee COIMATBLHO HE 3allUIICHHBIX CJIOCB OOIIeCTBa.
Koncturynmonnoe monoxkeHue o Tom, uto «B Poccuiickoii denepanuu OXpaHSIOTCA TPYI U
3I0POBBE JIIOJICH, YCTaHABJIMBACTCS TapPAaHTUPOBAHHBI MUHUMAJBHBIN pa3Mep OIUIaThl Tpya,
obecrieunBaeTcs TOCYJapCTBEHHAsl MOAJEPKKA CEMbH, MaTEPUHCTBA, OTIOBCTBA W JETCTBA,
WHBAJIMJIOB U TIOXKHIIIBIX TPAXKIaH, PA3BUBAETCSA CUCTEMA COLIMAIIBHBIX CITY>KO, YCTaHABIMBAIOTCS
rOCyAapCTBEHHBIC TIEHCUH, MMOCOOUSI U MHBIE TAPAHTHH COIMAIBHOM 3alUThD (CT. 7), O3HAYAET
3asBIeHue Poccum 0 CBOEM TMPUBEPKEHHOCTH OJHOMY M3 OCHOBOIIOJIATAIOIIUX TMPUHIIUIIOB
NESTENIbHOCTH COBPEMEHHOTO JEMOKPAaTHUYECKOrO TOCYAapCcTBa, COTJIACHO KOTOPOMY CO3/aHHE
YCJIOBHM, 00€CTICUnBAIONIUX JOCTOWHYIO KU3Hb U CBOOOTHOE PAa3BUTHE UEJIOBEKA BO3BOJUTCA B
paHr o0IIerocy1apCTBEHHOM MOTUTHUKH.

B peanuzanuu conmanbHOW (YHKIIUM 3HAYUTEILHOS MECTO MPUHAMICKHUT IMPOBEICHUIO
3¢ (eKTUBHONW TOCyJapCTBEHHOM TMOJUTHKU B O0JacTH 00pa3oBaHUs, KyJIbTYpbl, 3I0POBbS
rpakaaH, B KWIHIIHON chepe. ConupanbHas GyHKIUS B JaHHBIX cepax OOIMIeCTBEHHOMN KU3HU
ocyuiecTBiseTcss B (opmMe TocyAapCTBEHHOW MOINACPXKKU (MaTepHalbHOM, (DHUHAHCOBOM,
MPOTrpaMMHOM U JIp.) 00pa30BaTENbHBIX, BOCIUTATEIBHBIX, HAYYHBIX YUPEIKICHUHN, YUPEIKICHUN
KyJbTYpBI U 3paBooxpaHeHus. Hanpumep, B coorBercTBUU ¢ 3akoHOM Poccuiickoit denepanuu
«O0 ob6pazoBanun» ot 10 utons 1992 r. (B penakuuu denepanbHoro 3akoHa ot 13 sHBaps 1996
r. Ne 12-®3) «mpaBo rpakaad Ha oOpa3oBaHHe 00ECIIEUNBAETCS TOCYJAPCTBOM MyTEM CO3/IaHuUs
CUCTEMBI O00pa30BaHUS ¥ COOTBETCTBYIOIIMX COIUAIBHO-3KOHOMUYECKUX YCIOBHHA IS
MONTy4eHUs 06pa3013aH1/151»9.

Kynerypa, oOpa3oBaHme, 3ApaBOOXpaHEHHE JOJDKHBI CTaTh  OOIIEIOCTYITHBIMH,
MOCKOJIbKY B JIaHHOM CIlIy4ae pedb HAET O IJIaBHBIX COLMAJIbHBIX HEHHOCTSAX: 3/I0pOBbE U
WHTEIJICKTYyallbHOM TOTeHIMane oobmiecTBa. BceoOmast nmeknapamust mpaB yenoBeka (1948)
MPOBO3TJIaCKJIA TMPABO KAXJAOTO Ha JOCTOMHBIM KU3HEHHBIH YpPOBEHb, HEOOXOIMMBIN st
MOJIICPIKAHUS 37J0POBbsI M OJIATOCOCTOSIHUS KaK CaMOro 4eJIOBEKa, TaK M ero ceMbH (4. 1 cT. 25).

B xynemypnoti cgepe rocynapcTBO OKas3bIBa€T MOANEPKKY PAa3BUTHIO HCKyCCTBa H
KyJbTYpPBI, 3a00TUTCS O KyJIbTYPHOM M HPaBCTBEHHOM BO3pOXACHHMH oOmiecTBa. I'ocymapcTBo
OTBETCTBEHHO Tepe]] TpakJaHaMU 3a o0ecrieueHre yCIOBUH sl 00IIeI0CTYTHOCTU KyJIbTYPHOU
NEeSTENIbHOCTH, KYJbTYPHBIX IIeHHOCTed W Onar. B mensx oOecmeueHus: OOIIETOCTYMHOCTH
KyJIbTYPHOH J€ATEIbHOCTH, KYyJIbTYpHBIX II€HHOCTEH M Onar A BcCeX TIpaxaaH OpraHbl
rOCyAapCTBEHHOW BIACTH BBICTYIAIOT TapaHTOM MPaB U CBOOOJ BCEX CYOBEKTOB KYJIbTYPHOMU
NESITEIbHOCTH.

3aIuUIIaT 3TU TpaBa U CBOOOBI TOCPEICTBOM:

3aKOHOJATEIbHONM U UHOM HOPMATUBHOM JIEATEIIbHOCTH;

pa3paboOTKU U OCYIIECTBIICHUS TOCYAaPCTBEHHON MOJIUTUKUA U TOCYAAPCTBEHHBIX
IpOrpaMM KyJIbTYPHOT'O Pa3BUTHS;

MPECEeUSHUS MOCATATEILCTB Ha MPpaBa U CBOOOIBI B 00JIACTH KYJIBTYPHI.

B npupooooxpannou cgpepe dbynxuumein rocynapctpa SBISETCS OXpaHa M pallMOHAIBLHOE
UCIIOJIb30BAaHUE TMPUPOJHBIX PECYpCOB B LENAX YIYUIICHHS YCIOBUM JKH3HU JIIOJIEH.
['ocynapcTBeHHOE pEryJMpOBaHUE OXpPaHbl OKPYKAIOIIEH MPUPOJAHON Cpeidbl, OINpelesieHHe

? Benomoctn Cwbe3na HaponHbix naemnyTtaTtoB Poccuiickoit denepanun u BepxoBHOro
Cosera Poccuiickoit ®Depepammu. 1992. Ne 30. Cr.1797; CobOpanue 3aKOHOIATEIHCTBA
Poccuiickoit @enepanuu. 1996. Ne 3. Cr. 150; 1997. Ne 47. Cr. 5341; 2002. Ne 12. Cr. 1093;
Ne 26. Ct. 2517.



MOpSZIKA TIPUPOJIOTIONB30BAHUS, O0SCIICUCHHUE DKOJIOTUYECKOW 0e30MmacHOCTH — BOT OJIHA U3
nepBeriux 3a1a4 U PyHKIUNA TOCy1apcTBa HAa CETOAHSIIHUAN JCHb.

[TpaBo Ha GIATONPUATHYIO OKPYKAIOIIYIO CPEAyY SBISICTCS OJHUM M3 (yHIaMEHTAIBHBIX
npaB yenoBeka. Ctaths 42 Koncrutyuuu Poccuiickoit denepanuu 3aKperisieT, 4YTO «KaXKIbIn
MMEeT TPaBO Ha OJArONMpPHUATHYIO OKPYXKAIOIIYI0 Cpeay, JOCTOBEPHYIO HH(POPMAIMIO O €€
COCTOSSHUM W Ha BO3MeIIeHUe ymiepda, MPUUYUHEHHOTO €ro 3J0pPOBbI0 WM HMMYIIECTBY
HKOJIOTHYECKUM TIpaBOHApyIIeHHEM». [0CyIapCTBEHHBIMU TapaHTUSIMU COOJIIOJICHUS TIpaBa
YeJioBeKa Ha OJarOnpUsTHYIO OKPYKAIOIIYIO CPEly SIBISIFOTCS:

obecrieueHne 0IaronpUsATHBIX YCIOBHM JIJIS ’KU3HEICATETLHOCTH YEJIOBEKA;

HAyYHO OOOCHOBAaHHOE TUIAHUPOBAHHWE U TOCYJapCTBEHHOE HOPMHUPOBAHHE
KauecTBa OKPYKalOUIEH CPEeIbI;

MPEIOTBPAIICHHE SKOJOTUYECKH BPETHOM MEATEIBHOCTH, MPEAYNPEeKICHHE H
JUKBHIAIS aBapuid, CTHXUHHBIX OCICTBUH, KaTacTpod;

TOCyAapCTBEHHOE M OOIIECTBEHHOE CTpaxOBaHHE TpaxaaH, o0Opa3oBaHUE
pe3epBHBIX (OHJIOB TIOMOIIH, BO3MENICHUE Bpea, NMPUIMHCHHOTO 30POBBIO TPaXKJIaH B
pe3yJbTaTe 3arps3HeHUs IPUPOABI M MHBIX BPEAHBIX BO3JICHCTBUM;

OXpaHa, BOCIPOM3BOJICTBO U PAlMOHATIBHOE HCIOJIL30BAHUE TPUPOJIHBIX
pECypcoB Kak HEOOXOAMMBIE YCIOBUSA OOecredeHHs ONarompusiTHOW OKpYyXKarolied cpelnbl U
HKOJIOTHYECKOM 0€30MacHOCTH;

TOCYAapCTBEHHBIH KOHTPOJIb 3a COONIOJIGHHEM MPUPOJOOXPAHUTEIHLHOTO
3aKOHO/IaTEIIbCTBA;

OTBETCTBEHHOCTh OPTaHOB TOCYJapCTBEHHOW BIACTH M OPraHOB MECTHOTO
CaMOYIIpaBJICHUsT 3a oOOecTieueHue OJIATONPHUATHON OKPYKAIOMICH Cpeasl M IKOJOTHYCCKON
0€30I1aCHOCTH;

OTBCTCTBCHHOCTh 33 HApYIICHUE 3aKOHOAATEIhCTBA B O0JIACTH  OXPaHBI
OKpYKAaroIlen Cpeibl.

K grewnum GyHKIUSAM TOCYIapCTBa OTHOCSATCS:

COTPYJIHUYECTBO C JPYTUMHU TOCYJapCTBaMH B COLMAJIbHO-3KOHOMHYECKO,
NOJMUTUYECKOM, BOCHHOH U KyJIbTYpHOH cepax;

000pOHa CTpaHbl U 00ECTICYCHHE TOCYTapPCTBEHHON O€30MTaCHOCTH;

noJ/iepKaHue MUpa U MUPOBOTO MTPaBOMOPSIKA;

MPEOTBpaleHUE BOMH, pa3opyKeHHe, IUKBUAALUS SIEPHOTO U APYTOTO OpPYKHUS
MacCOBOI'0 YHUUTOXEHUS;

0opb0a ¢ MEXITYHAPOIHBIM TEPPOPHUIMOM;

OKa3aHWE IMOMOIIM TOCTPAJABIIMM B pE3yJbTaTe YpPE3BbIYANHBIX CUTyallUd H
CTUXUUHBIX Oe/ICTBUH (3eMIIeTpsiceHe, HABOJAHEHUE, YparaH, U3Bep >KeHHE ByJIKaHa U T. [1.);

COTPYIHUYECTBO B PEUICHUH II100ATBHBIX MTPOOIEM COBPEMEHHOCTH.

Oco0oe 3HaueHUE B COBPEMEHHBIX YCIOBUSIX MPHOOPETAET COTPYAHUUYECTBO IFOCYAAPCTB
Mo MOJACPKaHUI0 MHUpPA U MHUPHOTO COCYUIECTBOBaHHSA, KOTJa HaJ YEJIOBEUECTBOM HaBHCIIA
yrpo3a YHUYTOXKEHHUSI B TepMOsiiepHOM BoitHe. C 1eNbl0 YKPEIUIEHUST MHUpa U MHPHOTO
COCYIIIECTBOBAHUS TOCYIapCTBa BEIyT aKTHBHYIO paboTy 3a:

PaBEHCTBO U CyBEPEHUTET BCEX HAPOJOB;

MHUPHOE€ YPETyJIUPOBAHHUE CTIOPOB;

OTKa3 OT BOMHBI, OT MPUMEHEHUSI CUJIbI WJIH YTPO3bI CUIION KaK CPEACTBA PEIICHUS
CIIOPHBIX BOMPOCOB, PAa3pEIICHUE UX MTyTEM IIEPErOBOPOB;

HEBMENIATEILCTBO BO BHYTPEHHUE Jiejia IPYTUX TOCyAapCTB;

COTPYAHUYECTBO MEXK]Ty TOCYAapCTBAMH;

OTpaHUYECHUE BOOPYKEHU;

TO0OPOCOBECTHOE BBITIOJIHEHUE 005S3aTENbCTB, BHITEKAIOIINX M3 OOIIEPU3HAHHBIX
INPUHLIAIIOB U HOPM MEXIYHapOJHOTO TpaBa, U3 3aKIIOYEHHBIX MEXIyHApOJHBIX JI0TOBOPOB
U T. ]I



B nestenpHOCTH TOCYNApCTB, HANPABICHHON Ha 3alUTy M YKpEIUICHHE MHUpa, 0co0oe
3HAUYEHHE TPHOOpeTaeT 3ajada BCEOOIIEr0 M TIOJHOTO pa3opYKEHHUs TOJ CTPOTHM,
BCEOOBEMITIOIINM MEXTYHAPOJAHBIM KOHTpOJIEM. MHpOBOE COOOIIECTBO B IENSAX COXpPAaHEHHUS
YeJIOBEYECKON IMBIIIM3AIMH TPeOyeT, YTOOBI TOCyAapcTBa IMyTEM B3aHMMHBIX JOTOBOPEHHOCTEH
UCKJTFOYMIIA BO3MOKHOCTH SIAEPHON KaTacTpo(dbl M OCTAHOBWIIM Pa30PHUTEIBHYIO U1l BCEX CTPaH
TOHKY BoopykeHMH. Ho  TOCKOmBKY  eme  COXpaHSIOTCS  NPOTHUBOPEYHS  MEKIY
TCONOJUTUISCKIMHA U YKOHOMHYECKHMMH WHTEpECaMU Pa3HBIX CTpaH, yrpo3a HamaJeHUs M3BHE,
TO HEMPECTAaHHOW 3a00TOH TOCyAapCTBa SBIISETCS COXpAaHEHUE apMUU Ha YPOBHE, HEOOX0IUMOM
Ui oOecriedeHus  Oe30MacHOCTH  CTpaHbl, W OOOPOHHOTO BOCHHOTO MOTEHIIHAJA,
rapaHTHPYIOUIETO PEIIeHHE 3TUX 3a/1aY.

OyHKIMM  TOCYAapCTBa MOXXHO — TOJPA3JCIUTh TaKKe Ha  pecyisamugHvie U
oxpaHumenvHvle, KOTOPbIE MOTYT PEANN30BBIBATHECS B MMPABOBBIX M OPraHU3AIMOHHBIX (hopMax.
Cpenmn mpaBOBBIX (OPM  MOXKHO  BBIJICIUTh  3AKOHOMBOPUECKVIO  (HOPMOMBOPUECKYI0)
JeATeNIFHOCTh TOCyAapcTBa (pa3paboTka M MPHHATHE 3aKOHOB M JPYTMX HOPMAaTHBHBIX aKTOB),
NPasonpuMeHUmenbHyo TEATEIbHOCTD (rocynapcTBEHHO-BIIACTHYIO JeSITeTbHOCTD
KOMITCTEHTHBIX OPTaHOB I10 pealu3allid HOPM TIpaBa) U NPA60OXPAHUMENbHYIO ESTEIbHOCTS,
HANpaBJICHHYIO Ha OCYIIECTBJICHHE TIPABOBOTO KOHTPOIS M PEATH3AMI0 FOPUIMYECKON
oTBeTcTBeHHOCTH. K opeanusayuonnsim GopMam OTHOCAT CO3/aHHE OPTraHOB IOCYJapCTBEHHOM
BJIACTH, UX MaTEPUAIBHO-TEXHUYECKOE U MHPOPMALMOHHOE 00eCTIeUeHHE U T. 1.

Meronamu ocymiecTBiIeHHs (QYHKIUH TOCYAapcTBa SBISIOTCS:

: METOJ HOPMATHBHO-TIPABOBOTO PETYJIMPOBAHHS;

METOJl YOCKICHHS;
METOJ MIPUHYKICHHUS;
METOJI HaZ30pa ¥ KOHTPOJISL.

Hcnions3yst memoo HOpMAmueHO-npagosoco pecyiuposanusi, TOCYJapcTBO 3aKpEIIsieT
KOHKPETHBIC IpaBa W OOS3aHHOCTH YYAaCTHUKOB OOINECTBEHHBIX OTHOILCHHH, TEM CaMbIM, C
OIHOW  CTOPOHBI, MOOMIPSS  OOIIECTBEHHO  MOJE3HYI0  JEATENbHOCTh  CyOBEKTOB
NPaBOOTHOLICHUH, a C JPYrod CTOPOHBI, B Cilyd4ae HapyIICHUS OOIIEOOs3aTeIbHBIX
IpeANUCaHui, IPUHUMAs MEPbI TOCYIaPCTBEHHOTO PUHYKACHUS.

l'ocymapcTtBO B CcBOEH OEATENBHOCTH B OCHOBHOM HCHOJB3YET METOH VOeHcOeHus.
CosHarenpHOE 100pOBOJILHOE BBINOJIHEHHE TPEOOBAaHUI rocy1apcTBa, YOSKAEHHOCTh TPaKIaH B
CNIPaBEUIMBOCTH €r0 TPeOOBaHMH CTAHOBHUTCS OCHOBHBIM  METOJOM  OCYIIECTBICHHS
TOCYJIapCTBOM CBOCH JeATeNbHOCTH. [Ipumysicoenue Kak OAMH W3 METOJIOB OCYIIECTBICHHS
TOCYZAapCTBOM CBOEH [ESTENbHOCTH HMMEET MECTO B TeX CIydasX, KOrja ecTh HapyIICHUS
OpeANnucaHuii HOpPM TMpaBa W HEOOXOIMMO TMPHBIEYh BHHOBHBIX K IOPUAMYECKOU
OTBETCTBCHHOCTH.

OcymecTBisist QyHKIIMUA 3alTUTHI TIPaB U CBOOOJ JTMYHOCTU, OOECTICUEHHUsI COLUATBHON
0€301MacHOCTH, 3aKOHHOCTH H MTPABOTIOPSAKA, TOCYIAPCTBO aKTUBHO HCIIOIB3YET Memoo Hao30pa
u kouwmpona. Hampumep, opranbl NPOKypaTyphl OCYIIECTBISIOT BBICIIMH HAa30p 3a
UCTIOTHEHUEM  JCHCTBYIOIIETO  3aKOHOMAATEIbCTBA;  (PMHAHCOBO-KOHTPOJBHBIE  OPraHbI
rocynapctBeHHOH Biactu (CueTHas majara, HaJOroBas MHCHEKIMS) — (PMHAHCOBBIA KOHTPOJIb.
CymecTBYIOT W Jpyrue OpraHbl TOCYJApCTBEHHOW BIIACTH, OCYIICCTBISIOIINE DPa3IHMYHbBIC
KOHTPOJIbHO-HA30pHbIE (PYHKINHU (TOCTEXHAA30pP, aTOMHAI30p U JIp.).

2.4. OO0masi XapaKTepUCTUKA OCHOBHBIX TeOPHii 0 MPOUCXOKIACHUN U CYIIIHOCTH
rocyaapcraa

B ropuanyeckoil ¥ MOJUTOJIOTHYECKON JIMTEPATYpe CYILIECTBYIOT Pa3IMYHbIE TEOPUU U
KOHIICTIIINH, OOBSCHSIOIME MPUPOAY M CYIIHOCTh TocyaapcTtBa. B JlpeBHeM mupe pacuBer
dunocockux yuyeHuil o Tocy1apcTBe CBA3aH C UMEHAMH TaKUX JAPEBHEIPEYECKUX MBICIUTENEH,
kak Cokpar, [lnmaton u Apucrorens. ['ocynapcTBO paccMaTpuBalioCh C TOYKH 3pEHUS
MOJIUTHYECKON J100poieTenu (CrpaBeUIMBOCTH), a WACATbHBIM CUHTAJIOCh TaKOE TOCYNapCTBO,



KOTOpOE BOILIOIIAET 3TUYECKHN TpHUHIMN goOpoxaerenu. Hampumep, ApucTtorens, ucxons 3
STHUYECKOTO MPUHIUIA «MEphD», pa3Aensa (GOpMbl MpPaBIEHUS HA «IPABHIbHBIE» (MOHAPXHS,
ApUCTOKpATHsl) U  «HEMNPABWIbHBIC» (TUpPAHUA, OJUTApXus, «KpalHsAsS» JIEMOKpaTHs),
IpeanoynTasl B KaueCTBE UACATBLHOTO 00pasiia «CPEeIHIOY, «CMEIIaHHY0» (HopMy TpaBlIeHUs
(«TIONMUTHION, UM YMEPEHHYIO IeMOKpaTuio). ['ocyaapcTBo obpasyercs, mo ApUCTOTENIO, paau
«obmero Onara», «Omaroii xu3HuW». BMecre c TeM, MOAYEpPKUBAI OH, CYIIECTBOBaHUE
rocyJ1apcTBa BO3MOKHO M MBICIIMMO JIUIIb HA OMPEACIICHHOW TEPPUTOPHUH, TIPHU OMPEIeICHHOM
KOJIMYECTBEHHOW HOpMe HacelleHus. Besikoe rocy1apcTBo JA0KHO, KPOME TOTO, YAOBIETBOPSTH
HEOOXOIUMBIC SKOHOMHUECKHE IOTPEOHOCTH IPasKaaH .

Onna w3 TepBBIX TEOPH, OOBIACHSIONIAs MPHUPOLY TOCYyAapCTBAa ECTECTBEHHO-
HUCTOPUYECKUMHU MPUIMHAMHU, KOPEHSAIMMUCS B MPHUPOJIC YETIOBEKA KaK CYyIIeCcTBa, KOTOPOE HE
MOKET JKHUTh BHE oOIecTBa (rocyJapcTBa), MOJNyYHJIa HAa3BAHUE eCcmecmEeHHO-NPaABosol.
Hampumep, Lluuepon cuutan, 4To NPEeANOCHUIKON OOBEAMHEHHs JIOJEeH B TOCYJapcTBO Ha
OCHOBE JIOTOBOpa SIBJISETCSI €CTECTBEHHOE CTPEMIJICHHE YeJOBeKa K OOIIEHUIO, K JKU3HU B
oOuiecTse.

B smoxy cpenHeBeKOBbsS TOCIOJICTBOBANIA Me0102U4ecKds KOHYEenyus NPOUCXOHCOeHUs
eocyoapcmea u npaea, cOoriacHO KOTopod bor, co3naB rocyaapcTBo M 3aKOHBI, OJTHAKO, HE
yKaszall HEMOCPEACTBEHHO IHI], OCYIIECTBISIOUINX BJIACTh, KOHKpPETHBbIE (POPMBI MpaBICHHUS,
METOAbl BJACTBOBaHUA U T.N. (OCHOBaTeleM JaHHOM TEOPUH CUUTAETCA CPEIHEBEKOBBIN
OorocnoB ABrycTuH. Mmes TeokpaTuu colepkaiach B €ro YUYeHUH O «JABYX rpaaax». Hu onuu
«3eMHOM rpaa» (T.e€. TOCyIapCTBO), TOMYEpPKHUBAI ABIYyCTHH, HE 3HaJl MOMJIUHHOU
CIPaBeJIMBOCTH, a IOTOMY TMOXOJWJ, CKOpee, Ha «Iaiiky pa30oiHUKOB». KpuTukys peanbHO
CYIIECTBYIOIINE TOCYJapCcTBa, OH IMPOTHBOMOCTABHJI MM IIEPKOBb B KayeCTBE HJICAILHOTO
«HebecHOro» cooOIecTBa, AYXOBHON OOIIMHBI Bepyromux. TeM cambiM OOOCHOBBIBAIUCH
MPUTSA3aHMUS 1EPKBH HA PYKOBOACTBO TOCYJAapCTBEHHBIMH JeiaMu. [IpropuTeT LEepKBU HaJ
rocyaapcTBoM 3amuiian u ®oMa AKBHHCKHI, IMoyiarasi, 4To MPaBUTENd MOTYT HCIIOJIb30BATh
CBOIO BJIACTh BONPEKH 3aBeTaM O0XKecTBa, WX JEATEIBHOCTh JOJDKHA KOHTPOJIUPOBATHCS
nepkoBbio' . COBpeMEHHasi KATONMYECKAs [EPKOBb TAKKE 3AlIMIIACT TE3UC O GOKECTBEHHOM
MPOUCXO0KICHUH T'OCYIapCTBa U MpaBa.

Teopus 0oecosopro2o npoucxodcoerus eocyoapcmea u npasa ([Ix. Jluns6epn, T. I'o66c¢,
JIx. Jlokk, JK.-)XK. Pycco, A. H. Paguies u ap.) npeactasisieT rocyaapcTBO U IPaBo MPOAYKTOM
YeJIOBEYECKOro pa3dyma, a He O00KeCTBEHHOM Bosu. Mnes o TOM, YTO TOCyIapcTBO M MPaBo
MOSIBJISIFOTCSL B PE3YJIbTAaTE CO3HATENbHBIX NEUCTBUH JIOJEH, 3aKIIOYMBIINX JOTOBOP O CO3JJaHUU
rocyJapcTBa U YUYPEKIECHUU 3aKOHOB (coducThbl, Dmukyp), obopmmiack B XVII-XVIII BB. B
TEOPUIO JIOTOBOPHOTO MPOUCXOXKIEHUS rocyaapcTBa U npasa. CoriacHO JaHHOM TEOPUH JIIO/H,
BBII/I1 U3 «ECTECTBEHHOT0» (JIOrOCYJapCTBEHHOI0) COCTOSHUS, OOBbEIUHIINCH B TOCYJApPCTBO
Ha OIPE/ICTICHHBIX YCIOBUSIX, OTOBOPEHHBIX B 3aKITIOYCHHOM UMH TOOPOBOJIBHO U TIO B3AUMHOMY
COTJIaCHIO0 OOIIIECTBEHHOM JOTOBOpPE. Ba)KHEHIITMMU W3 3THX YCJIOBHM CUMTAINCH MPU3HAHUE U
3aluTa TOCYJapCTBOM MpaB M CBOOOJ JMYHOCTH, obecriedeHne 0e30MacHOCTH 3aKIIFOUMBIINX
JIOTOBOP HWHIWBUIOB, a TaKKe OXpaHa YacTHOM cOOCTBeHHOCTH. HecoOmromeHue yclioBUiA
JIOTOBOpa O3HAYaJI0 €ro PAacTOP>KEHHE M BO3BPAILCHUE JIIOJEH B «ECTECTBEHHOE» COCTOSHHE.
CnenoBarenbHO, peub WIET O 3aKOHHOCTH BJIACTH TOTO WJIM WHOTO MPaBUTENS C TOYKU 3PEHUs
BHITIOJTHCHHSI WJIM HEBBIIOJIHEHUS WM TIEPBOHAYAILHOTO COTJIAlIeHuss 00 o00pa3oBaHUU
roCyAapcTBa M YUPEKJACHUN 3aKOHOB.

HIupoxoe pacnpocTtpaHeHue B 310Xy HoBOro BpeMeHH MONydusa meopus pasoeneHus:
eénacmeti, B OCHOBE KOTOPOM JIeKAT WJEM pAlMOHAIBHOM OpraHu3allid BJIACTH U
KOHCTHTYIIMOHHBIX TapaHTHii 00ECTIeYeHUsI OCHOBHBIX MPaB U CBOOOJ TUYHOCTH. Bhiaromumcst
MIPEACTaBUTENIEM TEOPUHU pa3feiieHus Biacte Obul (paniry3ckuii mpicautens 1. MoHTeckbe,

19 Cwm. momp.: Apucmomens. Tlomuruka. Cou.: B 4 1. T. 4. M., 1983.
" TonuTrdeckue yueHus: HCTOPHS U COBPEMEHHOCTH. JJOMAPKCHUCTCKas MTOIMTHYCCKAS
MbICTb. M., 1976. C. 200-201.



KOTOPBIA yTBepkaal: «UToOBl He OBUIO BO3MOXKHOCTH 3JIOYIOTPEOJIATh BIACTHIO, HEOOXOIUM
TaKOH MOPSAIOK BelleH, MPU KOTOPOM pa3MYHbIE BIACTH MOTJIH OBl CIEPKUBATH JIPYT z(pyra»lz.
MoHnTeckbe paznudall 3aKOHOAATENIbHYI0, UCTIOJIHUTEIBHYIO U CyAeOHyt0 BiacTH. OH HCXOAMII
13 BEPXOBEHCTBA IMapJaMEeHTa Kak 3aKOHOJATEIbHOW BJIACTH B CUCTEME OPTraHOB TOCYAAapCTBa,
npeaycMaTpuBasi B IMapiiaMEHTE JBE TalaThl, O0JAJAfOIINe B3aMMHBIM IIPABOM CICPKUBATH
pemieHuss Kaxjaod u3 Hux. [lapmament, mo MoHTecKkbe, HE3aBUCHUM OT IpPaBUTEIbCTBA —
WCIIOJIHUTENILHOM BJIACTH, KOTOpas IOJOTYETHA €My B CBOEH JesTeabHOCTH. WHCTHTYT
OTBETCTBEHHOCTH TMPABUTENbCTBA TMEpEA MapiaMeHTOM ObUl TpH3BaH MPEIOTBPATUTH
«JIECTIOTHU3MY HWCIIOJIHUTENIbHON BiacTH. UTo Kacaercst cyAeOHOW BIacTH, TO OHA OTIEJEHA OT
NEpBbIX JBYX M JOJDKHA JIEWCTBOBaTh B CTPOTOM COOTBETCTBHUM C 3aKOHOM, W3/IaHHBIM
napJaMeHTOM. YUEHHUE O pa3JeJICHUH BJIACTEH CTABHJIO BONPOC O pasrpaHWyYeHUM (QYyHKINN
rOCyJIapCTBa, BHIMOJIHSAEMbIX Pa3IMUHBIMU TOCYAapCTBEHHBIMU OPTaHAMM.

OnHo¥t U3 pactpoCTPaHEHHBIX KOHIEMIUN, KOTOPasi U3y4aeT T€ UM UHBIE €CTECTBEHHBIC
3aKOHOMEPHOCTH BO3HMKHOBEHHS U TOCTEAYIONIETO (PYHKIIMOHUPOBAHUS TOCYIapCcTBa U TpaBa,
ABIIIETCS. OpP2aHU4ecKas KOHYenyusi NpOUCXONHCOEHUsl 20Cy0apcmed U npasd, KpymHEHInMm
npenctaButeneM kotopoii 6bu1 I'. Ciencep. CorniacHO opraHH4ecKoi KOHIICTIIMU, TOCYIapCTBO
€CTh TMPOAYKT OPraHHUYECKOW HBOJIIOIMH, PA3HOBUIHOCTHIO KOTOPOW SBJISIETCS COIMAIbHAs
spomonus. [logo6HO Tomy, Kak B KUBOW mpupoje, moiaran CreHcep, BBDKUBAIOT Haubouee
MIPHUCIIOCOOJICHHBIC, TaK U B OOIIECTBE B MPOIIECCE BHEIIHUX BOWH M 3aBOEBAHUN MPOHMCXOIUT
€CTECTBEHHBI  OTOOp, ONpENeNAIIIUNA  3apOoKIEHHUE TMPaBUTENBLCTB U JajbHeiiiee
(GyHKIIMOHUPOBAHUE TOCYAAPCTBA B COOTBETCTBHH C 3aKOHOM OPTraHUYECKOM 3BOJIIOIIIH.

Teopusa Hacunus, TIABHBIM IIpEACTaBUTENIEM KOTOpou sBisgercs JI. ['ymruioBuy,
paccMaTpuBaeT roCyJapCTBO KakK pe3yJbTaT HACWIIMS, BPaXKIbl, 3aBOEBAHMS OJHUX HApPOIOB
npyrumu. Hacunue npeBpaiianocs B IEPBOOCHOBY TOCYAAPCTBA.

Mamepuanucmuueckas (MapKcucmckas) meopus paccMaTpuBala TOCYyAAapCTBO Kak
pe3yiabTaT HENPUMHPUMOCTU KJIACCOBBIX MpoTuBOpeunid. llox cymHOCTBIO TrocyaapcTBa
MOHUMAJINCh €ro KJjaccoBas MpHUpOAa, UCIOIb30BaHUE TOCyJapcTBa JJsl YTBEPKIEHHUS BIACTH
TOCIO/ICTBYIOLIETO KJlacca. XapakTep rocyAapcTBa OOYCJIOBIEH TEM, YTO OHO BBICTYIMAET
PETYISTOPOM KJIACCOBBIX OTHOIICHH, a C TOCTPOSHHEM KOMMYHHCTUYECKOTO OO0IIecTBa
rocyJ1apCcTBO OTMHUPAET.

[IpyuunHBl BOBHMKHOBEHHUS TOCyJapcTBa U IpaBa Pa3bsCHIET TAKXKE U TaK Ha3bIBaeMasi
ncuxonozcuyeckas —meopus, SAPKAM —TpenacTaButeneM kKotopod  Obim  JI. [lerpakuikumid.
Bo3HuKHOBEHHE TOoCcyJapcTBa U IMpaBa OOBSCHSIETCS TEMH WJIM MHBIMH CBOWCTBAMH TICHUXUKU
Jto7iel, GMOTICUXOIOTHYECKUMH UHCTUHKTaMU. JlaHHas Teopusi UCXOAUT U3 SIKOObI M3HAYaJIbHO
NpUCYIICH TMCUXWKE WHAWBHIA MOTPEOHOCTH K TOBHHOBEHHUIO, TMOJYMHEHHUIO «BBIIAIOIIUMCS
JUYHOCTSIM.

B mnpoTtuBoBec MHAMBUIYAIBHO-NICUXOJOTUUECKUM TEOPUSIM CTOPOHHUKH COYUATbHO-
ACUXO0I02UYeCK020 HANpasieHus PacCMaTPUBAIOT YEJIOBEKa KaK CYIIECTBO OOIIECTBEHHOE, a He
ounoncuxuueckoe. Ha 3T0ii OCHOBE OHH CTPOAT U CBOE YUEHHUE O MPOUCXOKICHUH TOCYIapCTBa U
npaBa. Camo OOIIECTBO OHHM CYHTAIOT MPOJYKTOM KOJJIEKTMBHOTO CO3HaHUS JroAei. B
KOJUIEKTUBHOM CO3HAaHUU CHayayia GOPMUPYETCS UJesl COIUAIBHON CONMIAPHOCTH, a 3aTeM s
oOecrieyeHns CONMIAPHOCTH CO3JAI0TCS HOPMBI MpaBa U pealibHas MOJUTUYECKas BIIACTb,
MoJIyYarouiasi BIpaKeHHE B COOTBETCTBYIOIIUX TOCYAapCTBEHHBIX HHCTUTYTAX.

[upokoe pacmpocTpaHEHUE MONyUYHIIa Meopusi «Npagosoco 20cy0apcmeay, KOoTopas
oTcTanBaeT TpeOoBaHWE OO0 OrpaHWYCHHH JCSITEILHOCTH TOCYIapcTBa, €ro OpraHoB
UCKJIIOYUTENBHO (HOPMATBbHO-IOPUANYECKUMH PAaMKaMH, MPEXIE BCEr0 3aKOHOM, MPUHSITHIM
napiameHToM. [lpeacraBuTenu AaHHOW TEOPUM OTCTAMBAIOT NPHUHIMI HEBMEIIATEIbCTBA
rocyJapcrsa B J€Jla YacCTHBIX MpEeANpUHUMATENIECH, WK «MUHHUMAIBHOIO» TOCYAAapCTBa,
o0ecrnevynBaronero CBOOOIY MPOW3BOJCTBA M TOPTOBIH, MPUOPUTET WHIUBUAYAIbHBIX IPaB,
BEPXOBEHCTBO MIPABOBOTO 3aKOHA BO Bcex cdepax OOIMIECTBEHHOW KW3HHM. TakoW MOIXO.

12 Monumeckwe II1. N36pannbie npousseaeHus. M., 1955. C. 289.



HalpaBJIeH NPOTUB IPOM3BOJIA U O€33aKOHUS B JEATEIIBHOCTU TOCYAapcTBa U €ro OPraHOB.
Bonee noapoOHO 0 MpaBoBOM rocyiapcTBe OyIeT CKa3aHO HUXKeE.

Bonpocs! 1151 camonpoBepku

1. OO111e 3aKOHOMEPHOCTH BO3HUKHOBEHUS M Pa3BUTUS TOCY1apCTBa.

2. OcCHOBHBIE TIPU3HAKH T'OCYIapCTBA.

3. CyIHOCTb ¥ collManbHOE Ha3HAaYeHUE TOCYAapCTBa.

4. PackpoiiTe conepkaHre OCHOBHBIX (DYHKITHI TOCy1apCTBa.

5. JlaiiTe o0ILIyI0 XapaKTEPHCTHKY OCHOBHBIX TEOPHH, PACKPHIBAIOLUIMX MPUPOLY H
CYIITHOCTH TOCYIapCTBa.

6. EcrecTBeHHO-TTpaBOBast TEOPUS IPOUCXOXKICHHS TOCYIapCTBA U TPaBa.

7. CyIIHOCTh TOTOBOPHOM TEOPUHU TPOUCXOKICHUS TOCY1apCTRA.



I'/IABA 3. ®opma rocygapcra
Jluteparypa
1. Aboynamunos P. I'. Poccuss Ha mnopore XXI Beka: CocTtosiHue u

NepCreKTUBHI (helepaTUBHOTO yCTponcTBa. M.,1996.
2. Apeno X. Uctoku Totamutapuszma. M., 1996.

3. Apon P. lemokpatus u Totanurapusm. M., 1993,

4. I'ynues B. E. Poccuiickas ~ TOCYyJapCTBEHHOCTb: COCTOSIHUE U
teHaeHnuu // [Tonmutudeckue mpoOiaemMbl Teopur rocyaapersa. M.,1993.

5. Jlans P. BBenenue B Teoputo qeMokpatuu. M., 1992,

6.  rcunac M. JTuuo Totanutapuzma. M., 1992.

7. Keneg 7K. ®ammsm. ToranurapHoe rocynapctso. M., 1991.

8. Unoun Y. A. O wmonapxun u pecmnyommke // Cobp. cou.: B 10
T. T. 4. M., 1994.

0. Kamenckasa I'. B. I'ene3uc uneu nemokparuu // Ionuc. 1994.

10.  Kawmencxas I B, Poouonos A. H. llonutuueckue CHUCTEMBI
COBpeMEHHOCTH. M., 1994.

11. Kocmenxo M. JI., Jlaspenosa H. B. EC mnocie Maacrpuxra:
dbenepanus, koHdenepalus UM MexIyHapoaHas opranuzanus? // [IpaBoBenenue.
1994. Ne 4.

12.  Meoywesckuii A. H. Jlemokpatuss ¥ TuUpaHUsi B HOBOE WM HOBEHIIee
Bpemsi // Borpocst pummocoduu. 1993. Ne 10.

13. Haman P. I, Xoggman J.Il. CoBpemeHnHsiii denepanuzm //
Mexnynapoanas xu3Hb. 1991. Neo 4.

14.  Ocmpom B. Cmbicn amepukanckoro denepanuzma. M., 1993.

15. Ilempos B. C. CymHOCTbh, conepkanue u (opmbl Tocyaapctsa. Jl.,
1981.

16.  Ilonnep K. OTKpbITOE 0011IECTBO U ero Bparu: B 2 1. M., 1992,

17. TIpob6nemsl cyBepenutera B Poccuiickoit deneparuu. M., 1994.

18.  Conromamxun A. C. AIMUHUCTPATUBHO-TEPPUTOPUAIIBHOE YCTPOMCTBO
Poccuiickoit @eneparuu: Borpockl Teopuun u npaktuku. M., 1995.

19.  Caxapos H. A. IHCTUTYT TPE3UACHTCTBA B COBPEMEHHOM MHpE. M.,
1994.

20. Cenaxun U. H. ®enepanuszm 151 pa3BUTHE POCCHICKOTO
3akoHosaTenbcTBa // [IpaBoBenenue. 1996. Ne 3.

21.  Cepeesnun C. JI. CyObexT ¢enepanuu: CTaTyc U 3aKOHOJATEIbHas
nesitenbHOCTh. CIIO., 1999.

22.  Cunioxos B. H O ¢dopme ¢deneparuu B Poccum // T'ocymapctBo m
npaBo. 1993. Ne 5.

23.  CysepenurterT B ¢eepaTUBHOM rocyaapcTBe: HayuHo-aHanuTuuecKkui
0030p. M., 1993.

24.  Taoesocsan 3. B. O wmonenupoBaHuu B Teopuu (denepaiusma Hu
npo0iemMbl aCUMMETPUYHBIX (eneparnuii // I'ocynapctBo u npaBo. 1997. Ne 8.

25. Tuxomupos JI. A. Monapxudeckas rocyaapctBeHHocTh. CII106., 1992.



26. Tokeunv A. lemokparus B AMepuke. M., 1992.

27.  Ymnoea U. A. KOHCTUTYLIMOHHBIE OCHOBBI COBPEMEHHOI0
poccuiickoro denepanuzma. M., 1998.

28. ®enepanus B 3apyOexubix crpanax / Ilox pen. . A. KoBauesa. M.,
1993.

29.  Ivicankos A. I1. CoBpeMeHHbIE MOJUTUYECKUE PEKUMBI: CTPYKTYpa,
TUIIOJOTHS, TUHaMuKa. M., 1995.

30. Yemsepnun B. A. ]leMmokpaTuiueckoe KOHCTUTYLMOHHOE TOCYyAapCTBO.
Bgenenue B Teoputo. M.,1993.

31.  Yupkuwu B. E. Hetunuunasle (HOpMbI TMpaBlIeHUS B COBPEMEHHOM
rocynapctse // I'ocygapctBo u ipaBo. 1995. Ne 8.

32.  Yupkuwu B. E. Monenu coBpeMeHHOTO (enepann3mMa: CpaBHUTEIbHbBIN
anaym3 // T'ocymapctBo u mpaBo. 1994, Ne 8-9.

33.  Yupkuwn B. E. OCHOBBI CpPaBHMUTEIBHOIO TOCyAapcTBOBeAEHUs. M.,
1997.

34. D63ees b.C., Kapanemsn JI. M. Poccuiickuii benepanusm:

paBHOIIpaBUME W aCMMMETpHUsl MPABOBOIO craTyca cyOwbekToB // I'ocymapcTBo u
npaBo. 1995. Ne 3.

3.1. IlousitHe (popMBbI rocygapcTBa

JIto6oe rocyaapcTBO, MOMUMO €T0 CYIIHOCTH W COLMAJIbLHOTO HAa3HAYCHUS,
XapaKTEPHU3yeTCs TAaKKE HEKOTOPHIMU BHEITHUMHU Npu3HaKaMu. COBOKYITHOCTh €ro
BHEITHUX  XApPaKTEPUCTHK, ONPEACISIONMX TOpANoK  (OPMHUPOBAHUS U
OCYIIECTBJICHUSI TOCYAApCTBEHHOW BIIACTH, aJAMHUHUCTPATUBHO-TEPPUTOPHAIBHOE
yCTPOMCTBO, U cocTaBisieT (opMmy rocydapcTBa (uiau (opMmy OpraHusanuu
rocygapcTBeHHoi Biacth). Popma TOCymapcTBa XapakTEepPU3yeT OTHOIICHUS
MEXIYy JIOABMH M TOCYJapCTBOM B TMPOIECCE YIPABICHUS WMH, CIOCOOBI
OpraHW3allMM BBICIIUX OPraHOB TOCYJApPCTBEHHOW BJIACTH, aJIMHHHCTPATUBHO-
TEPPUTOPHAIBHYIO OpTaHU3AINIO ToCy1apcTBa. Bee 3Tt npasoommuowenus, B3siToie
BMECTE, O00pa3yloT  nyOauyHslii  NpaonopsooK,  KOTOPbIA  Ha3bIBACTCS
20Cy0apCcmeenHbIM YCMpOUCEOM.

TepMmuH «ycTpoiiCTBO rocyaapcTBay B oOIel TEOPUHU rocy1apcTBa U MpaBa
NOHUMAETCSI B Pa3MYHBIX CMbICIax. Peyb MokeT wuATH 00 YCTpOICTBE
rocyJiapcTa Kak o (hopMe rocyaapcTsa, 00 ycTpoicTBe Kak o (hopMme IpaBJeHHUs,
00 yCTpOHCTBE KaK aJIMHUHUCTPATUBHO-TEPPUTOPUATHLHON opranmu3aiuu. Bo Bcex
ITUX Ciy4yasx pedb HujIeT o0 YCTPOWCTBE rocynapcTBa (OpraHu3aIuu
rOCy/JIapCTBEHHOW BJIACTH), HO TOJBKO B PA3HBIX ACMEKTaX: MOJMTHKO-TIPABOBOM,
CTPYKTYPHO-(DYHKITHOHAIEHOM, aIMUHUCTPATUBHO-TEPPUTOPHATHHOM.
['ocymapcTBO — 9TO CTPYKTypHpOBaHHAs OpraHW3amus, CTPOSIIas CBOO
NeSITENHHOCTh Ha OCHOBE TIPaBa.

dopMa rToOCymapcTBa HEPA3pPBIBHO CBs3aHa C €ro CymrHoCThio. OIHAaKO
TIOCIICTHSS TpeonpenaesieT GopMy rocyaapcTBa HE HEMOCPEICTBEHHO, a 4yepe3
ero couepkaHue, OOYCIOBIMBAEMOE YPOBHEM  KYJIbTYPhI, TpaJAHIHMIMHU,
XapaKTepOM pa3BUTUS DKOHOMHMYECKHX OTHOIICHUM, BHEIIHENOIUTHYECKUMU



OTHOILICHUSIMU, CYHIECTBYIOIIMMHU B OMNPEACICHHBIX HCTOPUYECKUX YCIOBUSAX.
[TorTOMyY coliepaHue rOCy1apCTBa OTPAXKAET HE TOJIBKO TO, YTO CBOMCTBEHHO €MY
KaK crienu(puyecKoMy SIBICHHUIO OOIIECTBA B JIIOOBIX UCTOPUYECKUX YCIOBUSX, HO
TaKX€ M TO, YTO MPHUCYIIE TEM WIM UHBIM IOCYJapCTBaM B CUJIy OCOOEHHOCTEH
KOHKPETHO-UCTOPUUYECKUX YCIOBUM MX BO3SHUKHOBEHUSI U Pa3BUTHSI.

dopmMma rocyaapcTBa — 3TO CI0KHOE MOHSTHE, BKIIOYAIOIIEe TPU DIIEMEHTA!
dbopMy mpaBlieHHs, TOCYJAAPCTBEHHOE YCTPOMCTBO U TMOJUTHYECKUN PEXKUM.
dopma rocyaapcTBa — 3TO HE TMPOCTask COBOKYMHOCTb COCTABJISIOIIUX €€
JJIEMEHTOB, 4 €JIMHCTBO IIEJIOCTHON CUCTEMBI, OOYCIIOBJIEHHOE €€ BHYTPEHHUMHU
CBSI3AIMM U OTHOLIEHUsIMU. DopMa KaKJO0ro KOHKPETHOTO TOCYJIapCTBa Kak
€IMHCTBO YKa3aHHBIX 3JIeMEHTOB ((opMbl TpaBieHUs, (OPMBI TOCYIAPCTBEHHOTO
YCTPOMCTBA U TOJUTHYECKOTO PEXKUMA) CKIAIbIBACTCS HCTOPUYECKU TI0]
BIUSTHUEM I1eJI0T0 psna ¢akropoB. HecoMHeHHOE BO3/EHCTBHE HA HEE OKA3bIBACT
YPOBEHb YKOHOMUYECKOTO Pa3BUTHUSI, JOCTUTHYTHIA OOILIECTBOM Ha OMPEICICHHOM
JTare CBOETO pPa3BUTHUS, W OTHOIICHUS MEXKJIY OCHOBHBIMU TOJUTUYECKUMU
cuinamu B obOmiectBe. [loaToMy B pa3Hble HUCTOPUYECKHUE DMOXU MPeodsIaanud Te
dbopMBI TOCyaapcTBa, KOTOpbIe B OOJIBIICH CTENEHU COOTBETCTBOBAIM CTYNEHU
SKOHOMMYECKOTO POCTa U COOTHOIICHUIO MOJUTHYECKUX CHUJ B CTpaHe. DTUM
oOBscHseTcs To, uTo B CpenHue Beka, Hampumep, Haubojiee pacrnpoCTpaHEHHON
dbopmoil mpaBieHuss Obl1a MOHApXHs (pa3sHBIX BHUJIOB). A mociie OypKya3HBIX
PEBONIIONMIA B HEKOTOPBIX CTpaHax MOHapxuueckas QopMa NpaBieHHS JTUOO
npeTeprena CymeCcTBeHHbIE W3MEHEHHMs, JTU00 Oblila 3aMEHEHa pPecITyOIuKaHCKON
(TO€ pa3HbIX BUOB).

Takoe pasznooOpaszue OOBSICHSAETCS TEM, YTO, TOMHUMO YKAa3aHHBIX BBIIIIE
daktopoB, Ha ¢GopMy TOCyIapcTBa MOTYT OKa3bIBaTh BIHMSHUE TaKKE HWHbBIE
yCIIOBHS, B YAaCTHOCTH, T€OrpauUecKoe TIOJOKEHHE CTPaHbl, HCTOPUUYCCKUE
TpaaulMy, TPUCYIIHE HACENAIONIMM €€ HapojaM, rOCIOACTBYIOIIAS HJI€OTIOTHUs,
peurusi, ypoBeHb KYJIbTYpPHOTO Pa3BUTHS U HAIIMOHAJIBHOTO CO3HAHUS Hapoja,
CTEIEHb €T0 MOJTUTUYECKON aKTUBHOCTH.

dopma rocymapcTBa — 3TO OpPraHH3allMOHHO-(DYHKIIMOHATBHASL CTPYKTypa
rocyJlapcTBa, BbIpaxarollas Ccrnocod  opraHu3ald W OCYIIECTBJICHUS
rOCyIapCTBEHHOM BJIACTH U €€ B3aMMO/JICHCTBUE C HACEJICHUEM.

Ha npoTsokeHMM MHOTHX CTOJETHM MOJIUTUKO-IIPABOBAsk MBICIH IBITANACH
OOBACHUTH YCTPOMCTBO T€X WJIM MHBIX TOCYJIApPCTB, BBIAEISAS CaMOE OCHOBHOE B
dopmax rocymapctBa. B TeopeTHueckoM OCMBICICHHH TOCYJapCTBEHHOTO
YCTpOHCTBa 0CO00OE MECTO 3aHMUMAeT XapaKTepUCTUKA (OpPMBbI TMpaBiICHUS,
MIOCKOJIbKY UMEHHO 10 (hOpMe MPaBICHUS OMPEAEIISIOT, KTO U KaK OCYIIECTBISET
roCyJapCTBEHHYIO BJIACTh B TOCYJapCTBEHHO-Oprann3oBaHHOM oOmiecTBe. Emne B
HpeBHeM mupe GuimocoPsl W MBICTUTENH PACCMATPUBAIH Pa3IUIHBIC (HOPMBI
MIPABJICHUS, BBIICISAS «IPABUJIBHBIC» U «HEMPaBUIBHBIC» (DOPMBI OpraHHU3aIlid
roCylapCTBEHHOM BnacTtu. Hampumep, oauH W3 BeIMYANIIMX MBICIHUTENIEH
AHTUYHOCTU [Inamon WCXOIWUJ U3 TOTO, YTO HJEaIbHOM (OpMOH mpaBiIeHUS
«HUJICATBHOTO TOCYJIAPCTBa» KaK rOCyAapCTBa «IYUlIUX U 0JaropoJaHbIX» SBIISETCS
«3aKOHHAsl BJIACTb HEMHOTHUX» — apuUCTOKpatusi. Kpome TOro, uM BBIIEISINCH U



paccCMaTpUBAINCh «3aKOHHAs MOHApXUs» — ILApCKas BIACTb U «HE3aKOHHAs» —
OJINTapXUsl.

O mHorooOpazuu (opMm rocygapcrBa roBopusl U Apucmomens — yYEHUK
[InaToHa W OJHOBPEMEHHO €ro KpuTuUK. PaccmaTpuBas ¢GopMmy rocymapcrBa Kak
CUCTEMY, OJIMIIETBOPSEMYIO BEPXOBHOW BJIACTBIO B TOCYJAapCTBE, APHUCTOTEIh
OMpeNeNsl €€ B 3aBUCUMOCTH OT YHUCJa BJIACTBYIOUIMX (OAWMH, HEMHOTHE WIIU
OOJIBIIMHCTBO) KaK MOHApPXMIO, apUCTOKPATHUIO M TOJUTHIO, WU YMEPEHHYIO
JIEMOKpaTuio. DTH (OPMBbI TOCYJIapCTBA CUUTAINCH UM «IPaBUIBLHBIMU», HOO B
HUX [pocMaTpuBayiach o00Omas 1mosib3a npasuTenei. Kaxnas u3  gaHHBIX
«TIpaBWIBbHBIX» (OPM  MOIJIa JIETKO MCKaXaThCid W  TMpeBpamarbCs B
COOTBETCTBYIOIINE «HEMPABWIbHBIC» (POPMBI — THPAHUIO, OJIMTAPXUIO WITU
oxJjokparuio. «HempaBunbHbIe» (DOPMBI  HCMONB30BATUCH TPABUTEISIMH, 10
MHEHHUIO APUCTOTENS, JTUIIb B TUYHBIX LETSX.

[uiiepoH, Hanpumep, BBIACISI B 3aBUCHUMOCTH OT YHUCJIA IpaBUTENEH TpU
pocThie GOPMBI TOCyMapcTBa (IAPCKYIO BIACTh — MOHAPXHUIO, BIACTh ONTUMATOB
— apUCTOKPATHIO, a TaKXE€ HAPOJHYIO BJIACTh — JAEMOKPATHUIO) W CMENIAaHHYIO
bopmy.

B snoxy HoBoro Bpemenu B Tpynax Jlx. Jlokka, III. MonTeckbe, T. ['066ca,
K.-K. Pycco, A.H.PaaumieBa ¥ MHOTMX JPYrUX MBICIUTEIEH MTPEATPUHSITHI
NOMBITKKM OOOOIIMTh M CHUCTEMATHU3UPOBATH 3HAHUS O CYIIECTBYIOIIUX (opmax
rOCYJapCTBEHHOTO IPABJICHUS, BBISIBUTh NPUYMHBI W MPEANOCBUIKA, KOTOPbIE
OTIPEIEISUTA Ty WM UHYIO0 (OPMY TpaBIICHHUS.

B Hacrosimiee BpeMsi B IOPUAMYECKOW M TOJMTOJIOTHYECKOW JIUTEPAType
kiaccuduxanus GopMbl TOCYapCTBA OCYIISCTBISIETCS TJIABHBIM 00pa3oM 1O ee
aneMeHTaMm:  Qopme  mpaBieHus  (MOHapxus W pecmyOnmka), (opme
rOCyJapCTBEHHOTO  yCTpOWCTBAa (YHUTApHOE TOCYIapcTBO, denepamus U
koH(penepamus), (GopmMe  TOCYymapCTBEHHOTO  (TOJUTHYECKOTO)  pexuMa
(IeMoKpaTUYECKHE WM aBTOPUTAPHBIE METO/Ibl TOCYIAPCTBEHHOTO MIPABIICHUS ).

HexoTopelie aBTOpHI, HApUMEDP, TOMUMO Ha3BAaHHBIX JIEMEHTOB, BBIACIISIIOT
cieaywonme  (GOpMbl  rocyAapcTBa:  MOHOKparthueckas  (MOHUCTHYECKas),
cerMeHTapHass  (CerMEHT —  OTpPE30K  IeJoro) W MOJUKpaThuuecKas
(mmopanuctuyeckas)'. IIpu 3ToM Mox Moxokpamuueckoii GOpMOii roOCymapcTBa
MOHUMAIOT TaKOE€ TOCYJapCTBO, IMpPU KOTOPOM TOCYJAApCTBEHHAas BJACTh
XapaKTEPU3YETCs] BBICOKOW CTEMEHbIO LIEHTPAIM3ALHUU B pyKax OJHOrO JULA WA
oprana (Oman, OAD, Caynosckas Apasusi, Katap). Hu pa3genenue Biacreil, Hu
NOJJIMHHAs aBTOHOMHUS B TEPPUTOPHAIBHO-TIOJUTUYECKOM YCTPOICTBE, HU
peabHOE€ MECTHOE CcaMOyIpaBJeHUE MpPU Takoh QopMe He JomyckamTcs. B
roCyJJapCTBEHHOM PEKHUME JOMUHUPYIOT aBTOPUTAPHBIE METO/IbI YIIPABICHUS.

CeemenmapHas TOCyNapCTBeHHAss (Qopma MpearnojaraeT OmpeaeieHHOe
pasliefiecHHe MOJHOMOYUN MEXAY Ppa3iM4YHbIMH HWHCTUTYTAaMH TOCYJApPCTBEHHOU
BJIACTH IO YIPaBJICHUIO OOMECTBOM. OJTa (popma XapaKTepU3yeTCs HAIMYHUEM
KOHCTUTYIIMM W TapjlaMeHTa, MPOBO3IMJIAIIAIOTCS U OTYACTH OCYIIECTBISIOTCS
JEMOKpAaTUUECKHME TMpaBa U CBOOOJbI, TMPU3HACTCS pa3jeiieHUue BIIACTEH,

' Yuprun B. E. OCHOBBI CPaBHUTEIBHOTO TOCYyAapcTBOBEACHM. M., 1997. C. 54-55.



ONnpeJeNeHHasl CTeNeHb MECTHOro camoynpasieHus. CermeHtapHas ¢(opma
rocyJapcTBa CYILIECTBYET B TAKHX CTpaHaxX, kak Benecyana, Eruner, Mopnanus,
Mapokko u zp.

llonuxkpamuueckas rocyJ1apCTBEHHAs dbopma XapaKTepUu3yeTcs
JEMOKPAaTUUYECKUMHU MPABOBLIMU METOAAMHU yIpPaBJICHUS OOIIECTBOM, TapaHTUSIMU
OCHOBHBIX IpPaB U CBOOOJ TMYHOCTHU, Pa3ACIICHUEM BIIACTEH, CUCTEMOW B3aMMHBIX
CHEPIKEK u IIPOTUBOBECOB, 3HAYUTENBHON CTEIEHbBIO aBTOHOMHUH
aJIMUHUCTPATUBHO-TEPPUTOPHUATIBHBIX €IUHUI] U CYOBEKTOB (heneparuu (Tam, rie
OHa  CYIUECTBYET), HAJUYUEM  CaMOCTOSITEJIbHBIX  OpPraHOB  MECTHOIO
caMoyrmpaBiieHusi. JTO Takue pa3BuThie crpanbl, kak CIIA, BemukoOpurtanus,
I'epmanus, [Hanusa, Wranusa, Hopserus, Punnsaausa, Ppannus, [lIBennapwus,
[Isenus, Anonus u ap.

Ha ceromnAmHnii 1eHp KOHCTUTYLHS KaKJIOM CTPAHBbl YETKO 3aKPEIUIIET U
peTIIaMEeHTHUPYET CTPYKTYpPY, CHOCOOBI (POPMUPOBAHUS W TIPABOBOE IOJOKEHUE
BBICIIMX OPraHOB I'OCYJIapCTBEHHOU BiacTu (TJIaBhl rOCyAapcTBa, MapiiaMeHTa U
MPaBUTEJIbCTBA), @ TAKXKE YCTAHOBJICHHBIN MOPSAOK B3aMMOOTHOIICHUN MEXIY
HUMM.

Konctutymuss Poccuiickoin @epepanmun 1993 r. B rnaBe 1 «OcHOBBI
KOHCTUTYLIMOHHOTO CTPOS» 3aKPEIUIAET OCHOBHBIE NMPU3HAKU T'OCYIAPCTBEHHOTO
ycrporictBa Poccuiickoit @enepanun. Ctarbsi 1 ycTaHaBIMBaeT, 4to «Poccutickas
Deodepayuss — Poccus ecmv Oemoxpamuueckoe @hedepamugHoe npasosoe
20cy0apcmeo ¢ pecnyOIuKaHckou ¢opmoi npasierusy. D10 3HA4YMT, 4To Poccus
no ¢opMe rocyAapCTBEHHOIO YCTpoWcTBa — (enepanus, KOTOpas COCTOUT M3
cyOonekToB (enmeparuu, mo ¢opMe TpaBiIeHUS — pecrnyOnHKa, TIe TIjaBa
rocyJlapCTBa M MapjaMEHT W30MpaIOTCA IMyTeM MPSIMBIX BBIOOPOB TpakJaHAMU
CTpaHbl, & B TOCYJAPCTBEHHOM VIIPABJICHUH JECUCTBYET NPUHLMUIT Pa3ACICHUS
BJIacT€M. [ OCyapCTBEHHBIM PpPEXUM  OCYUIECTBISICTCS  JIEMOKPATHYECKUMHU
METOJaMU YyMOpPABJICHUS UM TapaHTUSIMU KOHCTUTYUMOHHBIX IpaB U CBOOOJ
YyeloBeKa M rpaxzaHuHa. Hexkoropelie BaxkHeWiue IpusHakd Poccuiickon
Oenepaunu coaepxkarca U B Ipyrux cratbsx Konctutyuuu. IIpexne Bcero 3to
onpenenenre Poccuiickoit ®deaeparuu Kak coyuanvroeo (CT.7) U ceemckoeo
(ct. 14) rocynapcTaa.

3.2. ®opma npaBJieHUS

l'ocymapctBo — 310 (opMa oOCyIIecTBICHUS CyBEpEeHHOM BiacTd. B
3aBUCUMOCTH OT TOTO, KTO SIBJISIETCSI HOCHUTENIEM CYBEPEHHOM BIIACTU MOYKHO
TOBOPUTH O paznuyHbIx (popmax npasnenus. [lon popmou npasnenus nonumaercs
OopraHu3anusi BEPXOBHOW TOCYIAApCTBEHHOW BJIACTH, TMOPSIOK OOpa3oBaHUS €e
OpPraHOB, MX KOMIICTCHIIMSI ¥ B3aUMOOTHOIIIEHHUE C HACEICHUEM, CTCTICHh YUaCTHs
HaceslneHus B (GOPMUPOBAHUH dTUX OPTAHOB.

ITo ¢dopmam mpaBiaeHUS TOCYAapCTBa MOAPA3ACIAIOTCS HAa MOHAPXHH H
pecnyOonuku. Mouapxus — smo makas ¢opma npasienus, npu KOMopou 6cs
BEPXOBHASL BIACHb COCPEOOMOUEHA 8 PYKAX eOUHONUUHO20 21d6bl 20CY0apCmed
(monapxa), nepedaemcs no Hacieocmsy, uau ounacmudecku. MoHapXUYECKas



¢dopMma mpaBIeHUS CKIAIbIBACTCA €lie B paOOBIaAEIbYECKOM OOIIECTBE M JI0 CUX
IIOp COXPAHSIETCA B HEKOTOPBIX CTpaHaX. KOHEYHO, mpW 3TOM MOHApXHs Kak
dbopma mpaBiieHHs HE oOcTaBajach HeusMeHHOW. OHa mperepreBaja BecbMma
3HAYUTEIbHBIE U3MEHEHHUS B 3aBUCHMOCTH OT YCJOBHI pa3BUTHSA OOILECTBEHHO-
MOJIMTUYECKUX HWHCTUTYTOB M PACCTAHOBKU COLMAIBHO-TIOJUTUYECKUX CHII
oOrrecTna.

MoHapxusi XapakTepu3yeTcsl CIeAYIOINMU OCHOBHBIMU MPU3HAKAMMU:

IJIaBOM rocyAapcTBa SBJISIETCS MOHAPX;

BJIACTh MOHApXa MEPENAeTCA 10 HACIEICTBY, WU JUHACTUYECKU;

NEeATEIIbHOCTh MOHApXa HE OTPAHMYEHA ONPEIEICHHBIM CPOKOM, T. €.
OH HCIIOJIHSET CBOU 00S3aHHOCTHU MOYKU3HEHHO.

B HacTos1ee Bpemst MOHapXudeckue (popMbl IPaBIEHUS CYIIECTBYIOT:

B EBpone — BenukoOpurtanusi, benwsrus, [omnanmgus, Janus,
Ucnanus, JlrokcemOypr, Hopserus, [lIBenns, Monako, Jluxtenmreitn, AHIOppa;

B Asnum — baxpenn, byran, bpynen, Karap, Kyseur, Mopaanus, OAD,
Caynosckas Apasus, Taunann, Anonus, Manaisus;

B A¢puke — Jlecoro, Mapokko, CBazuieH.

Monapxuu ToApa3AeNsItoTcsT Ha a0CONIOTHBIE (HEOTpAaHWYECHHBIE) U
orpaHu4eHHble. MoHapXusi Ha3bIBAC€TCA  aOCOMIOMHOU, €CIU  BEPXOBHYIO
rOCYJapCTBEHHYIO BJACTh €IWHOJIMYHO OCYILIECTBIISIET TIJaBa TIOCYJapcTBa —
MOHapx (KOpoJib, I1apb, UMIEPATOP, IIaX, SMUP), HE OIPAHUYEHHBIN KaKUM-THOO0
JAPYTMM OpraHOM TIOCYJapCTBEHHOM Biactu. Hampumep, ucropus 3HAET MHOIO
npuUMepoB aOCOJIFOTHON MOHapXuu: caMojepkaBHast Poccusi, AHrnus — B nepuon
npaBieHuss auHactun CrroaptoB, @PpaHuus — 0OpU MPaBICHUM JAUHACTUU
BypOonoB. B HacTosee BpeMs aOCOJIIOTHbIE MOHAPXMHM B €€ «YHUCTOM» BHJIE
COXpPaHWJINCh B HEKOTOpBIX cTpaHax Asum u Ilepcmackoro 3amusa. Hampumep,
byran, bpyneii — cambple u3BeCTHble aOCONIOTHBIE MOHAPXHH. AOCOIIOTHAs
MOHapxus Kak popMa MpaBjeHUsl CYLIECTBYET TaKXKe B TAKUX CTpaHax, kak Karap,
baxpeiin, Oman, Kyseit, CaynoBckas ApaBusa. XOTs B 3TUX CTpaHax IMPUHATHI
KOHCTUTYLIMM W CO3JaHbl IApJaMEHThI, OJHAKO BCS BJIACTb IPUHAIIIEKHUT
MOHapXy, a MapJIaMeHThl UMEIOT JIMIIb KOHCYJIbTaTUBHBIM XapaKTep.

Oepanuyennas MOHapXus — 3TO Takas (opma MpaBiieHUs, NMPU KOTOPOH
BJIACTb MOHAapXa OIPAaHMYEHA IMPEIACTABUTEIIbHBIM OPraHOM — IapJIaMEHTOM,
NEUCTBYIOIMM Ha OCHOBe KoHcTUTyuuu (BemuxoOpurtanus, benbrus, [lanus,
[Isenus, Anonus, Mcmanus, Hunepmanas, HopBerus, Tawnann, Mamnaiizus,
JlrokcemOypr, Jluxtenmreitn, Monako u np.). OrpaHuyeHHbIE MOHAPXUU
HOAPA3AEIIAIOTCS HA YyAIUCTUYECKUAE U TAPJIAMEHTCKHE.

Jlyanucmuyeckas Mmomapxusi — 3TO TepexojHas ¢opMa TMpaBlIeHUS OT
aOCOIOTHOM K MapiiaMeHTapHOM MoHapxuu. OHa XapaKTepusyercs CIEAYyOIIMMU
OCHOBHBIMU ITPU3HAKAMMU:

MOHApPX BBITIOJHSAET (PYHKIIMH PEATBHOTO TTIaBbl TOCYAapCTBA;

Hapsay C MOHApXOM CYIIECTBYIOT W MHBIE BBICIIAE OpPraHbl
roCcyJ1IapCTBEHHOU BiacTH (MapjaMeHT U MPaBUTEIHCTBO);

HEKOTOpbIE YJIEHbl MapjlaMEeHTa Ha3HayaroTCs MOHApXoM (B OTJIMYHUE
OT MapJaMeHTapHONW MOHAPXUHU, T]Ie TTApJIAMEHT U30UpaeTCs HapOIOM);



YJIEHBl IPABUTEIbCTBA HA3HAYAIOTCS MOHAPXOM, W IPABUTEIBCTBO
HECET OTBETCTBEHHOCTD JINYHO NIEPE] MOHAPXOM.

JlyaIMCTU4eCKUMHU MOHAPXUSAMM HA CErOJHSIIHUMN JIeHb ABISIIOTCS: KyBenr,
Noppanus, Henan.

llapnamenmapnas mouapxus — 3T0 Takas (opma mnpaBieHus, Ii€ BIACTh
MOHapxa OrpaHMuYeHa mapiamMeHToM. [Ipu3HakamMu napiamMeHTapHONH MOHApXUHU
SBJISIFOTCSL:

Hapsly C MOHApXoM (PYHKIIMOHHPYIOT M HWHBIC BBICHINE OPraHbl
roCyapCTBEHHOM BJIACTH (MapiaMEeHT, IPABUTEIBLCTBO U . );

napJiaMeHT U30UpaeTcs HapoIOM;

MPABUTENHCTBO (POPMHUPYET MAPTHsI, 3aBOEBABINAS OOJIBITMHCTBO MECT
B [1apJIaMEHTE;

MIPABUTEIBCTBO HECET OTBETCTBEHHOCTHD MEPE MapIaMEHTOM;

JNCUCTBYET NMPUHIHUI PA3JCICHUS BIIACTEN;

BJIACTHhIC (YHKIIMM MOHApXa OTPAaHWYCHHI M B OCHOBHOM HOCST
LHEPEMOHHUAIIbHBIN XapakTep (IIpeACTaBICHUE TocyAapcTBa 3a pyOexom, MPUHATHE
OTCTaBKM MIPaBUTEIbCTBA, BPYUCHHUE TOCYJAPCTBEHHBIX HArpaa U T. 1.).

B Hacrodmiee BpeMs napiaaMEHTapHBIMU  MOHApXHUSIMM  SIBJISIFOTCSI:
Benuko6putanus, benerus, Janus, IIBenus, Anonus, Vcnanus, Hunepnanmsl,
Hopgerus u np.

Pecnybnuxa — smo makas ¢oopma npasnenus, npu KOmopoti gvicuiue 0peaHbul
20CY0apCmMeeHHoU  61acmu  u3dUparomcss HapooOOM HA OCHO8e BCEHAPOOHO20
2010CO8AHUS, M. e. UCMOYHUKOM GI1ACMU BbICMYNnaem cy8epenHbvlli Hapoo. B
pecnyOnuKax BBICHIME OpPraHbl TOCYJAPCTBEHHOM BJIACTH KOJUIETHAJbHBIE U B
OCHOBHOM BBIOOpHBIE (TJ1aBa TOCYyAapCTBa — NPE3UACHT, MapIaMEHT), KOTOPbIC
n30MparoTCA Ha OMpPEACNICHHBINH CpOK. J[OKHOCTHBIE JUIla BBIOOPHBIX OPTaHOB
rOCYyJapCTBEHHOM BJIACTH HECYT IMOJUTHYECKYH) OTBETCTBEHHOCTH MEPEJ CBOMMH
n3ouparensMu. OHa MOXKET BhIpa)KaThCsl B TaKuX (hopMax, Kak JIOCPOUHBIA OT3bIB
JIEIyTaTa, POCIyCK NapJIaMEHTa, yXOJ B OTCTABKY IPaBUTEIBCTBA, OTPEIICHHUE OT
JOJKHOCTH MPE3UICHTA.

Pecnybnuka kak hopma mpaBiieHusi BO3HHKIA TOJIbKO B koHIle X VIII B. (J1ar.
res publika — «neno corymacusi Hapona»). PecryOnukod Ha3bIBalIOCh J000€
roCyJapCTBO, CTPOSAILEE CBOKO NEITENIBHOCTh Ha OCHOBE IpaBa, HA IPAaBOBBIX
Havanax. PecnyOnukanckas (opma mpaBieHUs Mpeanosaraia OCYIIECTBICHUE
YIIPaBJIEHUs TOCYJAPCTBOM Ha OCHOBE NPUHLMIA Pa3[ECICHUs BJIACTEH, YTO, IO
MHEHHUIO aBTOPOB 3TOM HJIeH, JOHKHO OBLJIO 00ECTIeUnTh KaueCTBO MPUHUMAEMBIX
3aKOHOB W MX HMCIIOJTHEHHUE, & KOHTPOJIb UCIIOJIHEHUS ATHX 3aKOHOB ObLT BO3JIOKEH
Ha CyJeOHYI0 BIIacThb. B cTpaHax ¢ pa3BUTONW IKOHOMHKON M BBHICOKUM YPOBHEM
MOJUTUKO-TIPABOBOM KYJBTYPOW WJIEs pa3leieHuss BiacTeil (yHKIMOHUPYET
ycrenHo, odecneuynBasi CTA0MIBHOCTh U MPOLIBETaHUE OOIIECTBA.

PecnyOiinku moapasfensaroTcss Ha NMPE3UJIEHTCKHE W mapjaMeHTckue. Jlis
npe3udenmcKkol PecnyOlIrKd XapaKTepHO TO, YTO MPE3UIEHT, OyJayud TIJIaBOU
roCyJ1apcTBa, BO-IIEPBBIX, BO3IJIABJISET HUCIOJHUTENBHYIO BJIACTh, HAa3HA4YaeT U
0CBOOOX/Ia€T OT JOJIKHOCTH WJICHOB MPABUTEIBCTBA; BO-BTOPBIX, MPABUTEIHCTBO
HECET MOJINTUYECKYI0 OTBETCTBEHHOCTh NEPE] MPE3UAECHTOM; B-TPETbUX, 3/1€CH B



KJIACCUYECKOM BapUaHTE JIEUCTBYET MPUHILMI pa3/ieJICHUs BiIacTel (Hampumep, B
CIIA, Aprentune, bpazunun).

B nmpe3upeHtckux pecnyOiMKax —IJaBa TOCYJapCcTBa — NPE3UACHT
n30UpaeTcs Ha OMNPENENICHHbIA CPOK: IMyTEeM IMPsSMBIX BBHIOOPOB TpaxkaaHaMU
rocynapctBa (B Poccuu, bpaswiuu, Erunte u 1p.); KOCBEeHHBIMU BbIOOpamu (B
CIIA, AprentuHe TrpaxkJaHe BbIOMPAIOT BBIOOPIIMKOB, a TMOCIEIHUE —
npe3uneHTa). [lpe3uneHToMm MoOXkeT ObITh TOJBKO TPAaXKAAHUH  JTAHHOTO
rocyapcTBa, JOCTUTIINNA OINpeAeIeHHOro Bo3pacTa (Hampumep, B Poccum — 35
JIeT) U 00J1aJaoUi TPaXIAHCKUMHU U MOJIMTHYECKUMU TIPaBaMHu.

B napramenmckux pecnyOnmkax HCIONHHUTENIbHAS BJIACTh BO3IJIABIISICTCS
IIPEMbEP-MUHUCTPOM (npencenarenem MIPaBUTEIIbCTBA), IIPaBUTEIIBCTBO
Ha3Ha4yaeTcsl MapJaMEHTOM MU HECET Iepe]l HUM ITOJIUTUYECKYIO) OTBETCTBEHHOCTH
32 CBOK JedTelbHOCTh (Hanpumep, B Mramuu, ['epmanum, I'perun, Munun).
CocTaB M NMOJIUTHKA NPABUTENIBCTBA HEMOCPEICTBEHHO OTPAKAIOT COOTHOILIEHUE
CUJI B mapjlaMeHTe. DTO MOXKET ObITh, C OJJHOM CTOPOHBI, IOCTOMHCTBOM TaKOH
dbopMBI MpaBlieHUs], HO, C IPYTrOM CTOPOHBI, U HEJOCTAaTKOM. Jleno B TOM, 4TO MpHU
OTCYTCTBUM MPOYHOIO OOJBIIMHCTBA Yy KAKOU-TMO0 OAHOW mapTuu (yCTOMYMBOTO
COI03a HECKOJIbKMX MapTui), MpU pPacKoJiax NpaBslledl mapTUU U TOSBICHUU
bpakuuu (dpakuuii), TOIOCYIOIUX BMECTE C €€ MPOTHUBHUKAMM, MPABUTEIHCTBO
yTpauuBaeT CTaOMJIBHOCTh, YTO CO3[aeT HECTaOWJIBHOCTh IMOJUTHYECKON
00CTaHOBKH B CTpaHe.

Boinensitorcss u pecnyonuku (@pannus, OUHISHAMS), TI€ COUYETAIOTCA
YepThl MApPJIAMEHTCKOW W Tpe3usieHTcKor ¢opm mpasieHus. [lpu cmemanHon
¢dbopme mpaBlieHUS TIABON MCIIOJHHUTEILHON BIIACTH SBIISIETCS TPEMbEP-MUHUCTD,
KOTOPBI  HAJENeH IMPOKUMH  TojJHOMouusmu. llpu  dopmupoBanuu
MpPaBUTEJILCTBA YYAaCTBYIOT W MPE3UACHT, U mapiaaMeHT. (COOTBETCTBEHHO
MPaBUTEJILCTBO OTBETCTBEHHO U IEpe/] MapJaMEeHTOM (BOTYM HEIOBEpHSs), U Mepe.
MPE3UICHTOM (OTCTaBKa).

B Poccuiickoit ®enepanuu  cymiecTByeT pecnyOiukaHckas — (opma
IIpaBJICHHUs, TJ€ IJ1aBOM rocynapcrsa siBisiercs [Ipe3uaeHT, a 3aKOHOAATENbHYIO
BiacTh ocyuectsisier [lapnament — denepanbHoe Cobpanue, cocrosiiee u3 AByX
paBHomnpaBHbix mnanatr — CoBera ®enepamuu u ['ocymapcTtBeHHON J[yMBl.
Poccuitickonn ®enepauuu TPUCYIIE YEPThl KaK MPE3UICHTCKOW, TaK U
napJiaMeHTCKOM pecnyOnuku. DTO BbIpakaeTcs B ToMm, uTo [‘ocymapcrBeHHas
Hyma, Bo-mepBbIX, nmaer cornacue Ilpesmnenry Poccuiickot ®Penepanuu Ha
HaszHaueHue [Ipeacenarensa I[lpaBurensctBa Poccuiickoint denepaiuu, BO-BTOPBIX,
pemaer Bonpoc o aosepuu llpaBurenscTBy Poccuiickoin denepanuu, B-TPEThUX,
BBIIBUTaeT oOBuHeHHWe mnpotuB Ilpesmaenta Poccmiickori dDepeparuu s
OTpelIeHus1 ero OoT JAOKHOCTU. A Kk BeaeHuto Cosera denepalii OTHOCUTCS
Bonpoc 00 otpemenuun lIpesuaenta Poccuiickoit denepanuui OT MOKHOCTH B
Cay4yae TOCYJapCTBEHHOM HM3MEHbl WM COBEPUIEHHUS HHOTO  TSKKOIO
npectyiieHusa. B cBoro ouepenpb, IIpesmment Poccuiickorn dDepepanuyd MOXKET
pacnyctuTh l'ocynapctBeHHyro JyMy B ciaydasix U HOPSIAKE, TPEAYCMOTPEHHBIX
Koncturynuen Poccuniickonn @enepanumu.



3.3. ®opma rocyiapcTBeHHOI0 yCTpoiicTBa

Ilox ¢opmou 2ocyoapcmeennoco ycmpoiicméa B IOPUAMYECKON HayKe
MOHUMAETCSl  aJIMUHUCTPATUBHO-TEPPUTOPUAIIbHAS OpraHu3alus ToCyJIapcTBa,
XapakTep B3aMMOOTHOUIEHUN MEX]y €ro COCTaBHBIMU YacTsIMHU (CyObeKTamu), a
TAaK)K€ MEX]y LEHTpPaJIbHBIMA M MECTHBIMH opraHamu. Bce rocymapctBa mo
CBOEMY TEpPPUTOPUATIBHOMY YCTPOMCTBY TOJPA3JEsOTCd Ha yHUTapHbIE
(mpocthie) u dhenepaTUBHBIC (CIOKHBIC).

Yuumapnoe rocynapctBo (OT JATUHCKOTO unitas — «EAUHCTBO») — 3TO
€IMHOE TrOCyJapCTBO, HE MMEIOLIEE B CBOEM COCTAaBE HMHBIX I'OCYAApCTBEHHBIX
oOpa3oBaHMii Ha TpaBax €ro CyOBeKTOB. Takoe TocyAapCTBO MOXET JEIUThCS
TOJIbKO Ha aJMUHUCTPATUBHO-TEPPUTOPUATLHBIC €IWHUIIBI, HE O00JIaaolme
CYBEPEHHUTETOM. Opransl BJIACTHU aJIMUHUCTPATUBHO-TEPPUTOPHATTLHBIX
00pa30BaHU MOJUUHSIOTCS €AUHBIM, OOIIMM i1 BCE CTPaHbI BHICIIMM OpraHam
rocynapctBeHHoil Bnactu (Hamnpumep, benbrusi, Jlanusi, Hopserus, IlIBenus,
Uranusa, ®pannus, Beurpus, [lopryranus, JlarBusi, JlutBa, DctoHus u ap.). B
YHUTApPHOM TOCYJIapCTBE — €IMHOE 3aKOHOJATEIbCTBO, €AMHOE IPaXAAHCTBO IS
BCEM CTpaHbl, €AuHas JEHEXKHas CUCTeMa, aJMUHHUCTPATHUBHO-TEPPUTOPUATILHOE
YOpaBJICHUE  OCYUIECTBISETCS  €IMHBIM  LEHTPOM.  AJMUHUCTPATHUBHO-
TEPPUTOPUAIIbHBIE  €IMHULIBI  HE  O00JaJaloT  KakoH-IIMOO  MOJMTHUYECKOU
CaMOCTOATEIbHOCTBIO.

Pa3HOBUAHOCTBIO YHUTAPHBIX TOCYJapCTB MOXKHO CUMTATh TOCyJapcTBa, B
KOTOPBIX MPU HAIUYUU €IUHON TEPPUTOPUU UMEIOTCSI aBTOHOMHBIE 00pa30oBaHUSI.
Hanpumep, 310 Takue rocynapctBa, kak Kwutail (uMeer B CBOEM cocTaBe psll
aBroHomuii — Tuber, ['onkonr u nap.), Ucmanus (O6macte GackoB), YkpamHa
(KppimMckas aBTOHOMHasI pecity0auKa) u Jip.

Dedepamuenoe  20cy0apcmeo  XapaKTePU3YeTCs  CIOXKHOU  (opMoit
TEPPUTOPUAIBHOIO YCTPOUCTBA, IPU KOTOPOM rOCYIapCTBEHHAs BJIACTh pa3zeiieHa
MEXIy UEHTPaIbHbIMU, T. €. (peaepasbHbIMU OpraHaMH T'OCYJapCTBEHHOUW BJIACTH
U OopraHamMu BJacTU CyOBeKTOB, BxoAsumx B denepanuo. Denepanus (OT
JATUHCKOTO foedus — «COIO3») — 3TO COI3 HECKOJbKUX TOCYJapCTBEHHBIX
oOpazoBaHuil (rocy1apcTB), OCHOBaHHBIA Ha joroBope. CyOnekThl (denepanuu —
TEPPUTOPHUAIIbHBIC €IMHUILIBI, 00JIaJAI0Ne HE BCEMU, & HEKOTOPBIMU MPU3HAKAMU
rocyaapcrtsa  (Hampumep, KOHCTUTYIMEH, 3aKOHOJATEIbHBIMH  OpTraHaMH).
[TooToMy coBpeMeHHOe TmMOHMMaHue ¢Geaepanuy O03Ha4yaeT, YTO JTO TaKoe
rocyJapcTBO, B COCTaB KOTOPOTO BXONAT TEPPUTOPHAIbHBIE OOpa3OBaHUS —
cyObekThl  denepanmu  (IITaThl, KaHTOHBI, MPOBUHIIMH),  O00JATAIONINE
ONPE/ICIICHHbIM CYBEPEHUTETOM, T.€. OTHOCHUTEIIBHOM CaMOCTOATEIBHOCTHIO B
OCYIIECTBIICHUH BIACTH Ha COOCTBEHHOU TeppUTOpHH. Takum o0pa3oM, CyObEeKTHI
denepanii  UMEIOT ~ OMPENEICHHYIO  MOJUTHYECKYIO  CaMOCTOSATEIHHOCTb.
['ocynapcTBeHHass BiacTb B (PEAEPATHBHOM TIOCYIAapCTBE pasleieHa MEXIy
HEHTPAJIbHBIMUA TOCYAApPCTBEHHBIMU OpPraHaMH, PEIIAIONIUMU MPEUMYIIECTBEHHO
BOIIPOCHI OOIIEro 3HAa4YeHWs, M OpraHaMM BJlacTU CyOBEKTOB (enepauuu,
NPEACTaBISIONIMMUA  HUHTEPECHl JTAHHBIX PETMOHOB M MPOXKUBAIOIIETO TaM
HaCeJICHHUS.



Bce cyObekTsl denepanuu sSBISIIOTCS PaBHOIIPABHBIMU €€ wieHamu. Hapsiay
c obmmMu sl Bcex uieHOB (emeparuu denepaibHBIMA BBICIIUMHA OpraHaAMU
roCyJIapCTBEHHOM BJIACTH AHAJIOTMYHBIC OPraHbl BJIACTH HUMEIOTCS B KaXJIOM
cyobekTe, BxoasmeM B denepanuto. COOTHOIIEHUE MEXKAY BBICIIMMHU OpraHaMu
roCyJlapCTBEHHOM BiacTH (Qeaepanud B I1E€JIOM M BBICIIUMH OpraHaMu
rOCYJIapCTBEHHOM BJIACTH KaXJAOro M3 CYObEeKTOB (denepanuu, a TakkKe HX
KOMIIETEHIMSA ONPEAEISIIOTCS Ha OCHOBE JOTOBOpA. 3aKOHOJATENILCTBO B TaKHUX
roCy/IapCTBaX COCTOMUT U3 (efepalbHOTO 3aKOHOAATENHCTBA M 3aKOHOATEIbCTBA
Kaxaoro cyowbekra (enepanuu. denepanusmMu sgBisitotcsi, Hampumep, CIIA,
I'epmanus, Uagus, Poccus, [Bennapus u ap.

BaxxnbiM nipu3zHakoM (eiepaTUBHOTO TOCYIaPCTBA SBISETCS TAK)KE HATUUIHE
JBOMHOTO  TpaXJAaHCTBA:  TrpaxkaaHcTBa  ¢eaepanii W TPaKIAHCTBA
COOTBETCTBYIOIETO CyOBeKTa B cocTaBe (heaepauu.

[Tonsitne «deneparus» mUpe, dYeM NpocTo (opma TOCYAapCTBEHHOTO
yCTpOHCTBA. XapakTepuzyeT OTOT (EHOMEH BCIO TIOJUTHYECKYIO CHCTEMY
oO1ecTBa.

BoinenstoT paznuynbie BUIbI Geaepaiui:

nyanuctudyeckue  (denepanud,  OCHOBAaHHbIE  Ha  Jyallu3Me
cyBeperurera (mrarel W 1eHtp B CIIIA), B3aumMHOIl KoOpAMHAIIMM HX
NEeATEIbHOCTH;

HAIlMOHAJIBHO-TEPPUTOPUAITIbHBIE (efepalini;

JIOTOBOPHO-KOHCTUTYIIMOHHBIE (eIepallni;

CUMMeETpHUYHbIC (heepalny;

acUMMeETpHU4YHble defepalnnun, T.€. B KOTOPBIX HE COONIomaeTcs
PUHITUI PaBEHCTBA CyOBEKTOB (heeparuu.

OcHoBHOM mpoOiemMol 000  (emepanuu  SIBISETCA pasTpaHUuCHUE
MIPEIMETOB BEJACHHS M TIOJTHOMOYNN MEXKTY (eaepaabHBIM IIEHTPOM U CYOBEKTaMU
dbenepanuu. OT penieHus 3TOro BONPOCA 3aBUCHUT MPABOBOU CTaTyC CyObEKTOB B
coctaBe (demepauuy U XapakTep B3aMMOOTHOIICHHN Mexay GdenepaibHbIM
HEHTpOM U cyObekTamu (Qeaepanii. ITH  OTHOIICHUS  OMNPEICISIOTCS
KOHCTUTYLMEH (denepaunu uin (enepaTuBHBIMU JIOTOBOpAMH O pa3rpaHUUYEHUU
pPEeIMETOB BeJEHUs M MOoJIHOMOYMi. B 3aBucumMocTu oT 3toro B Qenepanuu
peanu3yercss JMOO KOHCTUTYUMOHHBIA, JHOO JIOTOBOPHO-KOHCTUTYIIMOHHBIN
MPUHIMIT TOCYAapCTBEHHOTO ycTpoicTtBa. Hanpumep, Konctutyuus Poccuiickoit
Oenepaunu 1993 1. onpenensier OpeaAMEThl  UCKIIOYUTEIBHOTO  BEJICHUSA
Poccuiickoit @enepanuu (ct. 71), mpeaMeTbl COBMECTHOTO BeaeHUsI Poccuiickoit
®denepanuu u cyonrexktoB Poccuiickoit deneparuu (CT. 72) U MpeAMEThl BEICHHUS
cyowrekToB B coctaBe Poccutickoit deneparuu (ct. 73).

CornacHo Koncturyuuu Poccuiickas @enepanusi cocTout u3 89 cyObeKkToB
denepanuu, paBHONPABHBIX B OTHOIIEHUSAX C (eaepadbHBIMU opranamu. K HuM
OTHOCATCA pecHyOJIuKH, Kpas, oO0jacTu, ropoja (enepansbHOro 3HaYEHUS,
aBTOHOMHAsl 00J1acTh, ABTOHOMHBIE OKpyTa. PazHooOpasue (hopm COCTaBISIOMIUX
denepanuo 0o0pa3oBaHUN — pe3yibTaT MCTOPUUYECKOTO pa3Butus Poccuw,
OCOOEHHOCTE €€ HalUMOHAJIBHOrO cocTaBa. Bo  B3aMMOOTHOLIEHUSX C



dbenepanbHBIMU OpraHaMU TOCYJApPCTBEHHOUW BJIACTH BCe CyOBEKTHI Poccmiickoii
denepaunn Mexay co00i paBHOIIPABHHBI.

@enepatuBHOe ycTpoucTBO Poccuiickon dPenepauru OCHOBAHO Ha €€
rOCyJJapCTBEHHOM LIENOCTHOCTH, €IUHCTBE CHUCTEMBI TOCYJAPCTBEHHOW BIIACTH,
pasTpaHUYCHUM TPEIMETOB BEJACHUS U IOJHOMOYMM MEXKIYy OpraHaMu
rocyJapcTBeHHOM Biactu Poccuiickoit Denepaliy U opraHaMu BJIACTH CyObEKTOB
Poccuitickonn ~ denepanun, paBHONPABUM U CAMOOIIPEICIEHUM  HApPOIOB
Poccuiickon @enepanumu.

Kongeoepayuss (or natuHckoro confoederatio —  «COOOIIECTBOY)
npencraBnsier coOOM  COI03  HECKOJNBKUX — CaMOCTOSITENBHBIX — TOCYJIapCTB,
o0pa3oBaHHBIM, KaK MPaBWUJIO, HAa OCHOBE JOTOBOpA, JUISI JIOCTHUKCHUS
ONPEICIICHHBIX 1elel (MOJUTUYECKUX, BOCHHBIX M 3KOHOMHUYECKHX), KOTOpPbIE
MO3BOJISIOT CO34aTh HanOoJyiee OJIATOTPUSTHBIC YCIOBUS IS JACSITEIBHOCTH 3THX
rOCyAapCTB. OTH UEIW MOTYT HOCUTh KaK BPEMEHHBIM, TaK W MOCTOSHHBIN
xapakrep. Hammpumep, crpansl EBponerickoro Coro3a, npexie BCero, npecieyoT
SKOHOMHUYECKHE U  MOJUTHYECKHEe 1end il  obOecrnedeHus  HauOoliee
OJIarONpUSITHBIX ~ YCIOBUWA  JUIi ~ DKOHOMHUYECKOTO0 M TMOJUTUYECKOTO
COTPYJIHHUYECTBA.

[Topsinok BeryrieHust B KOHGEAEpallio U BbIX0/a U3 HEe ONpeesieTcss Ha
OCHOBE JIOTOBOpA MO MPUHIUITY T0OPOBOJIBHOCTH U COTJIACHUs BCEX YJICHOB.

B koHdenepaTuBHbIX rocygapcTBax Juisl TOCTHXKEHHS MMOCTABICHHBIX IEei
CO3/1aI0TCA HEOOXOAMMBIEC OpraHbl yrpaBieHus. OgHAKO 371eCh HET IEHTPATBLHOTO
roCyJJapCTBEHHOIO armapara, OTCYTCTBYeT e€JuHas cucTeMa ImpaBa. Bce
rocyzapcTBa, oObeIUHUBIIMECS B KOH(eAepaln, 00JagaloT CyBEpEHUTETOM U
UMEIOT TIOJHYI TIOJUTUYECKYI0 caMocTosiTeNbHOCTh. (OOnamaer 7nu  cama
KoHbeaepanus cyBepenurerom? Ha 3TOT cyeT B 1OpuINYecKOl JTUTepaType ecTh
pa3Hble TOYKM 3peHus. XOTsA B KOH(penepauusx U UMEIOTCS BBICIIME OpraHbl
BJIACTU, HO PEILICHUS ITUX OPTraHOB HE SBJISIIOTCS 00s13aTEIbHBIMU JJIsI TOCYJIApPCTB,
BXOJAIMX B 3TOT COK3, €CIIM ATH peuieHuss He OJ00peHbl UX MapjaMeHTaMHu.
KondenepatuBuble opraHbl HEMOCPEACTBEHHO HE MOTYT MNPUHYXKIATh YJICHOB
COI03a K HCIOJIHEHHMIO CBOUX peuieHud. MarepuanbHas 0a3a KoHdenepauuu
Co3/aeTcs 3a CYET B3HOCOB €€ UJICHOB. YUUTHIBAsI BCE 3TO, KOH(EAepaluio OOBIYHO
HE CUUTAIOT CYBEPEHHBIM T'OCYAapCTBEHHBIM 00pa30BaHUEM.

Kondenepanuss B 0CHOBHOM HOCUT BpeMEHHBIN Xapakrtep. VMcropus 3naer
HECKOJIbKO TpuMepoB koHbpeaepanuu. Hampumep, coro3z Cesepa ¢ FOrom mocine
rpaxkaanckoi BoviHbl B CIIIA ¢ 1776 o 1787 r., coto3 kantoHoB B IlIBeitnapuu B
1815-1848 rr. Ha cerognsmHuii AeHb KOH(eAepaluii Tak TaKOBBIX HE
CYIIECTBYIOT, HO €CTh COIO3bI, OOJIaJaloNIe OIpPEACICHHBIMU TPU3HAKAMU
koHbpenepanuu (EBpomneiickuii Coro3).

B coBpeMeHHOI IOpUANYECKON JIUTEPATYPE BBIACISIOT U COOPYHCECMBO KaK
dbopmy oObenmunenuss rtocymapctB (CHI'). CompyxkecTBo Tak Xe, Kak |
KOoH(penepaus co3gaeTcs A JOCTHKEHUSI ONPEIeNIEHHbIX LieeH.

Wcropun u3zBecTHa Takke Takas popma rocyJapcTBEHHOTO YCTPOMCTBA, KaK
umnepus — CJIOXKHOE TOCYIapCTBO, CO3JaHHOE HACHWIbCTBEHHBIM IIyTEM B
pe3yJibTaTe 3aBOCBAHUI M IPUCOEOUHEHUS] OTHENbHBIX TeppuTopuil. MMnepun



CYIIECTBOBaJIM C TIyOOKOW JpeBHOCTH (umriepus Ajekcanapa MakeaoHCKOro,
Pumckas umnepusi) no Hauvana XX B. (BenukoOpurtanusi, JOpEBOJIOIMOHHAS
Poccust). OgHako eAMHOTO TrOCYAapCTBEHHO-IIPABOBOIO CTaTyca y COCTaBHBIX
yacTel UMIEPUl HUKOTa He OBLIO.

3.4. TocymapcTBeHHBIH (IOJUTHYECKHA) PeKUM

THonumuueckuii pesxcum npeocmasnsiem coOOU COB0KYNHOCHb Memo0o8 U
NpUemMo8  OCyWecmenenus 20CYOapCmeeHHOU  61ACMU,  XaAPAKmepu3yiouyo
ROIUMUYECKYI0 0OCMAHOBKY 6 cmpane, m. e. CMeneHb NOAUMUYECKOU c80000bl 8
obwecmee u npagosoe nonodicenue auyHocmu. I1omuTHYECKUl pexkUM BO MHOT'OM
npefonpeaenseT He TOJBKO OCOOCHHOCTHM OpraHu3allMd W JAESTEeIbHOCTU
rOCyJIapCTBEHHOM BJIACTH, HO TAKXKE €€ COOTHOILIEHHUE CO BCEMU CYILECTBYIOIIUMHU
HEroCyapCTBEHHBIMU OOIIECTBEHHO-TIOJUTUYECKUMHU OpPraHU3ALMIMHU, CTEIEHb
y4acTHsl HACEJIEHHWs B YIPABIEHUU JeNIaMH OOIIecTBa M rocyaapctsa. VHbIMU
CJIOBAMH, TOCYAApCTBEHHBIN (HOJUTUYECKUN) PEKUM BO MHOI'OM IIPENONpeaeseT
0COOEHHOCTH (PYHKIMOHUPOBAHUS MOJTUTUUECKON CUCTEMBI OOILIECTBA B LIEJIOM.

['ocyaapcTBeHHBIN pEeKUM XapaKTepU3yeTcsl MPaBOBbIMU WIIM HEMPABOBBIMU
croco0amMu (METOoJaMHu) OCYILECTBICHUS BIAacTU. B 3aBUCHMOCTH OT METOJIOB
OCYILIECTBJICHUSI TOCYJAPCTBEHHON BIACTH MOJUTHYECKUI PEXKUM MOXKET OBITh
JNEMOKPATHYECKUM WUJIA aHTUIEMOKPATUYECKHUM.

Hemokpamus (0T Tped. demos — «HApon» U kratos — «BIACTb») —
HapOJOBJIACTHE — O3HAYAET IIUPOKUI 00bEM MOJIUTHYECKUX U TPAXKIAHCKUX IpaB
YeJI0BeKa, aKTUBHOE ydacTHe IpaxaaH B GOPMUPOBAHUU U JIEATEIHHOCTH OPraHOB
rOCyJIapCTBEHHOW BJIACTH, IPU3HAHKME BOJM HAPOJA €JUHCTBEHHBIM MCTOYHUKOM
roCy1apCTBEHHOM BJIACTHU.

[Ipr3HaKu 1EMOKPATUYECKOTO OJUTHYECKOTO PEKUMA:

HIMPOKUIA Kpyr mHpaB M cBOOOJ JIMYHOCTH, WX KOHCTUTYLIMOHHBIE
rapaHThy;

: HaJIM4YMe y BIACTHBIX OPIaHOB MaHJaTa HApOAa;

HaJINYUE PBIHOYHOU, CAMOPETYJIUPYIOLIENCS DKOHOMUKHU;
MHOT000pa3ue GopM COOCTBEHHOCTH;
cB000/1a IKOHOMHYECKOM U MPEANPUHUMATEIbCKON IEATEIbHOCTH;
BEPXOBEHCTBO MPaBa, HE3aBUCUMOCTH MPaBOCYaus (Cy1a);
IPUHIUI pa3/iesICHNs BJIaCTEl;
U/ICOJIOTMYECKOe MHOTooOpa3ue, MOJUTHYECKUN IUTIOpaiu3M, B TOM
YHUCIIE MHOTOIIAPTUHHOCTB;

IIPUHLIAIL: PAa3pELIEHO BCE, YTO HE 3aIPELICHO 3aKOHOM.

JIeMOKpaTH4eCKUld TOJUTHYECKUNA PEKHUM  SABISIETCA  IPEANOCBUIKON
dopMupOBaHUs TPaXAAHCKOTO OOIIECTBA M MPABOBOM T'OCYAapCTBEHHOCTH.
['ocymapcTBeHHOE  ymnpaBieHHME  OCHOBAHO  HA  MPABOBBIX  IPUHLMUIIAX
OCYILIECTBJICHUS BJIACTH.

OKOHOMHUYECKOW  OCHOBOM  JIEMOKPAaTHYECKOIO  pEKHMa  SIBIIIETCS
MHOT'OYKJIa/IHasl 9KOHOMHUKA ¢ pa3HbIMU (popMaMH COOCTBEHHOCTH (B TOM YHCJIE U
YacTHOM) U pbIHOYHbIE  OTHomeHus. CB0oOOJa  SKOHOMHUYECKOHM U



MPEINPUHUMATENIBCKON JEATENIbHOCTA SIBISIETCS BAXKHEWILIHMM  YCIOBHEM IS
pa3BUTH DPKOHOMHUKU CTpaHbl. Pa3BuTasi SKOHOMHKA CHOCOOCTBYET COIMAIBHON
3AIIMIIEHHOCTH JJUYHOCTU U PA3BUTHIO €€ TBOPUECKOr0 MOTEHIINAIA.

B Poccuiickoit ®@enepaunu B cooTBeTcTBUM ¢ KoHcTtutynuend Hapon
OCYIIECTBIISIET CBOK BJIACTh HEMOCPEJACTBEHHO, a TaKX€ Yepe3 OpraHbl
rOCYJapCTBEHHOW BJIACTH W OpraHbl MECTHOTO CaMOYIpaBieHUs. Bpicmmm
HEMOCPE/ICTBEHHBIM BBIPAKEHHWEM BJIACTH HApojAa SBIAIOTCS pedepeHayMm u
cBoOOHBIE BBIOOpHI. (ClenoBaTenbHO, HAPOJOBIACTHE UMEET JBE (POPMBI:
MIPEACTABUTEIIBHYIO U HEMIOCPEACTBEHHYIO JEMOKPATHIO.

[IpencraBurenpHass AEMOKpaTHsl O3HAYAET OCYLIECTBJICHUE ITOJHOBIIACTUS
HapoJa uepe3 MPEeCTABUTEIbHBIC, T.€. BBIOOPHBIE OpraHbl TOCYAAPCTBEHHOU
BIacT (Ha ¢enepalibHOM YpOBHE M B CyObekTax (denmepanuu) U MECTHOTO
caMmoympasieHus. TakoBeiMu B Poccuiickoin ®@enepanuu  SBISIOTCA: HA

dbenepanbHoM ypoBHe — locymapctBennas Jlyma ®enepanbnoro Cobpanus
Poccuiickoit ®eneparun, [Ipesugent Poccuiickoit ®epeparun; B CyObekTax
benepanuu — mnapiaMeHThl CcyObekToB DenepanMu U TJaBbl CyOBEKTOB

depnepaliy; Ha MECTHOM YPOBHE — OpPTaHbl MECTHOTO CaMOYyTIPaBJICHUS.

HemnocpencrBenHas 1eMoKpatusi — 3TO IPsIMOE ydacThe Hapojia B PEIICHUU
BOIIPOCOB  TOCYJApPCTBEHHOM BJIACTM IYTEM BCEHAPOJHOTO TOJOCOBAHUS
(pedepenayma) uinm MecTHbIX pedepeHayMoB. JJOCTOMHCTBOM HEMOCPEACTBEHHOM
JEMOKpaTHH SIBJIISIETCS TO, YTO BOJISI HApOJa BBISABISETCS NPSIMO UM 0€3 BCSKHUX
uckaxxeHui. HegoctaTok €e COCTOMT B CIIOXKHOCTH OpraHU3alMy U JIOPOTOBHU3HE
MPOBEJEHUS BCEHAPOJAHOTO TOJIOCOBAHUS.

JleMOKpaTHUecKuii TMPaBOBOM PEKUM SBJISCTCS OCHOBOM JJIs OOIICHUS
[IMBUJIM30BAHHBIX HAPOJIOB, TapaHTOM OOECIeYeHUs] MHpa M OE30MacHOCTH Ha
3emsie. PemieHue MHOTrMX Tria00aJIbHBIX MPOOJEM COBPEMEHHOCTH BO3MOKHO
TOJIbKO COBMECTHBIMH YCHJIMSIMUA Ha OCHOBE MPABOBBIX CPEJICTB U MEXAHU3MOB.

Aumuodemoxpamuueckuti  pexcum  (TOTAIUTapHBIA M aBTOPUTAPHBIN)
XapaKkTepU3yeTcs YCTPAHCHUEM IMOJMTUYECKUX TpaB U CBOOOJ, OTCTpaHEHUEM
HapojJa OT TOCYJapCTBEHHOM BJIACTH, €€ y3yphaiued OTIEIbHBIM JIMIIOM WU
TPYNNOM  JUI, TOJABJICHUEM  BCSIKOIO  WHAKOMBICIHS,  YIpa3JaHEHUEM
IIPEACTABUTEIIBHBIX OPTaHOB BJIACTU WJIM UX MPEBPALLICHUEM B MOCIYUIHbIE OPYAUs
BBIPAKEHUS BOJIU (PaKTHUECKUX PYKOBOJAUTEIECH.

[Ipu momanumapnom pesicume (0T JATUHCKOTO fotalis — «BECh, TOJTHBIN)
rOCyJIapCTBO OCYIIECTBIISAET TOTAIBHBIM, T. €. MOJHBINA, BCEOOIINI KOHTPOJIb HaJl
BceMu cdepamMu KU3HH OOIecTBa. DTOT PEXKUM OINPEACNSIeTCS TOTAIbHBIM
00bEMOM TOCYJIapCTBEHHOTO peryiupoBaHusi. B skoHomuke mpeobOiamaer
rOCyIapCTBEHHAs] COOCTBEHHOCTh, >KECTKOE TOCYJApCTBEHHOE pETyJIMpPOBAHUE
HSKOHOMUYECKUX OTHOILICHMM KOMAaHJHBIMU, MPUKA3HbIMH MeTonamu. B
MOJINTUYECKON cdepe — CYIEeCTBYeT OAHA TMpaBsIias IOJTUTHYECKAs TMapTus,
NPOUCXOJUT  CpalllUBaHWE MApTHUMHOTO M  TOCYJAapCTBEHHOrO  armapara,
Yype3MepHasi IeHTpaiu3alus rocyJapCTBEHHOIO alapara U ero OropoKpaTu3alus.
['ocynapcTBEHHOE YIpaBIICHUE XapaKTEPU3YETCs KpalHUM LEHTPATIU3MOM U
MPAKTUUYECKU OCYIIECTBIISIETCSl MPABSAIIEH MOJIUTHUYECKON DIIUTOM, MOJUTUYECKUM
JUAEPOM WM BOXIEM Hapoda. BmecTo 3akoHOB JEHCTBYIOT MapTUKHbBIC



MHCTPYKIIMM W pacnopsbkeHus. lIpu ToTamuTapHOM IONMTHYECKOM PEXUME
JNEUCTBYET MPUHIIUIL: 3aIPEIIEHO BCE, KPOME TOTO, YTO MPUKA3AHO.

B TotanuTapHOM rocynapcTtBe BCSl NEATENBHOCTh Tpa)KJaH, YaCTHBIX JIULL
MOJIHOCTBIO KOHTPOJIUPYETCSI TOCYJIAPCTBEHHOM BIACTHIO, HE MpU3HAIOTCA cdepa
YaCTHBIX HHTEPECOB M CBOOOJA JMYHOCTU. ['ocyaapcTBO 3asBisieT, 4YTO €CTh
TOJIKO TOCYJIAapCTBEHHBIN HHTEpec. « ToTtanutapusm, — ormevaetr M. A. UnbuH, —
COCTOUT B MCKJIFOUCHUHU BCEU U BCAKOM CaMOJEATEIBHOCTU I'PaXKIaH: UX JIMYHOU
CBOOO/IbI, X KOPIMOPATUBHOW OpPraHM3alMU, UX MECTHOTO U MPOo(ecCHOHaTBLHOTO
CaMOYIIPABJIEHUs, MX YCMOTPEHUsI B J€JlaX JIMYHBIX M CEMEMHBIX, HX
XO3SIMCTBEHHOW MHULIMATUBBI U UX KYJIbTYPHOU CAMOJICSITETLHOCTI .

CyniHoCTh TOTaauTapu3Ma COCTOMT BO BCEOXBATBHIBAIOUIEM YIIPABICHHUU
BceMu cepamu oOuiecTBeHHON >kKu3HU. Co3maercss opraHu3alus YIpaBlICHUS,
KOTOpasi MPOHUKAET BO BCE c(hepbl YETOBEUECKON KU3HU. TOTamTuTapHbIN PexKUM —
3TO CTPOM, B KOTOPOM HET CyOBEKTOB IIpaBa, HET 3aKOHOB, HET IPaBOBOTO
rocynapcrea. 1103ToMy TOTamuTapHBIM pEeXUM HE SBISIETCS HHM IPAaBOBBIM, HHU
rOCyJ1apCTBEHHBIM.

AHTHIEMOKPAaTUYECKUM TaK)KE CUMTAIOT asmopumapuvii pedcum. Ilpn
aBTOPUTAPHOM PEKMME CYLIECTBYET JKECTKAs LIEHTPAIM3ALUS T'OCYNAPCTBEHHOMN
Bnactu. I[lpm »TOM TroOCymapcTBeHHass BJacTh He (QOpMUpYEeTCsl U He
KOHTPOJIUPYETCST HAapOAOM. ['OCynapCTBEHHOE YIPABICHUE OCYIIECTBIISIETCS
IIOJIMTUYECKOM DJJIUTOM BO TJIaBE C €€ JUACpOM. XOTd U CYLIECTBYIOT
IIPEACTABUTEIIbHBIE OpraHbl, HO OHM HE HWIPAKT CYIIECTBEHHOM pOJIM B
OOIIECTBEHHON >XKM3HU. B OCHOBHOM OHU IyOJHMpYIOT pellIeHus, NMPUHUMaeMble
npaBsmed  maptued.  Ilpm  aBTOpuTapHOM < pexume — yCWIIEHa  POJIb
MIPAaBOOXPAHUTENBHBIX M CyIeOHBIX opraHoB. OHU MOTYT JEHCTBOBaTh U
HEINPABOBBIMU METOJAMH OCYILECTBICHUS CBOUX ITOJTHOMOYHM.

OnHako npu aBTOPUTAPHOM PEXRUME B ONPENEICHHON CTENEHN JTOITyCKAETCS
cB000/a SKOHOMHYECKOM NEATETHbHOCTH M MHOTrooOpasue ¢opM COOCTBEHHOCTH,
XOTsI IPUOPUTET OTIAETCS TOCYNapCTBEHHOM popMe coOCTBEHHOCTH. B monutuye-
CKOM JKM3HHM O0IIecTBa MOTYT y4acTBOBAaTh HECKOJBKO MapTHil, OJHAKO BCE OHU
JOJDKHBI ~ MPUJIEP)KUBATBCS  JIMHUM, BbIpA0OTAaHHOM  mMpaBslied  HapTUEH.
Onrmo3unus He JOIyCKaeTcsl.

Bo B3auMOOTHOWIIEHUSX TOCYyAapCTBA M JIMYHOCTU HPUOPUTET OTAACTCS
rOCyZIapCTBEHHBIM MHTEpEecaM. XOTs MpaBa U CBOOOABI IPaXKJIaH 3aKpEIUISIOTCS B
KOHCTUTYLIMOHHBIX aKTax, HO MOJIb30BaThCSI UMU MOYKHO TOJIBKO B OrPaHUYECHHBIX
ciaydasx. He cyimiecTByeT peanbHbIX rapaHTuil obOecriedeHus: mpaB U CBOOOJ
auyHocTH. Pamm  obecreueHUs: TOCYJAapCTBEHHBIX  HHTEPECOB  3a4acTylo
HapYLIAIOTCA MPaBa U CBOOOIBI TPaXk/IaH.

B Hacrosmee BpeMsi aBTOPUTAPHBINA PEKHUM CYLIECTBYET B TAKHUX CTPAHAX,
kak CeBepnasi Kopesi, Ky6a, Beetnam u ap. EcTh Hagexma, 4To cO BpeMEHEM B
3THX CTpPaHAaX TOXKE YCTAHOBSITCS JAEMOKpaTHueckue (GOopMbl MpaBICHUS, U Ha
3emJie OyJIeT MUp U COTJIacue.

* Unvun M.A. Cobpanue counnennii: B 10 1. T. 2. Ku. 1. M., 1993. C. 114.



Bonpocsl aj1s1 camonpoBepKu

1. Packpoiite nonsitue GopMbl TocyapcTBa.

2. Kakue ¢popmbl mpaBieHus CYIIECTBYIOT B COBPEMEHHOM MUpE?

3. OOmas  xapakTepUCTHKa MPE3UACHTCKOM M MapIaMEeHTCKOU
peciyOuK.

4. HazoBute npusnaku Qeaepanuu Kak CI0KHOW (OPMbI OpraHHU3alUU
rOCyJJapCTBEHHOI'0 YCTPOKCTBA.

3. [To xakomy mpunIIUITY 00pa3oBaHa Poccuiickas deneparus?

6. SBnsiercs a1 KoHpenepanus rocygapcTBEHHbIM 00pa3oBaHuEM?

7. Ykaxure popMbI OCYIIECTBICHUS TOCYIAPCTBEHHOTO PEKUMA.



I'TABA 4. Cucrema opraHoB rocyapcTBeHHOH BJIACTH U NPABOBbIE
NPUHIANBI
UX OPTraHU3AIHUHU U 1eATeTbHOCTH
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4.1. T'ocynapcTBeHHBIH anmapar: NOHATHE U NPU3HAKH

l'ocynapcTtBo kak onHa U3 (OpM MOJUTUYECKOM OpraHu3anuu oO0IIecTBa,
NpU3BaHA OCYIIECTBISATh YNpaBlieHHWE OOIIECTBOM HAa OCHOBE IpaBa C MOMOIIbIO



CIIEIMAJIBHBIX OpPraHOB TOCYyAAapCTBEHHOM BiacTu. CucTeMa TIoCyIapCTBEHHBIX
OpPraHOB U YYPEXKIAEHUW, IOCPEACTBOM KOTOPBIX OCYLIECTBIAIOTCA 3aJadyd U
(GyHKUMM TOCYyHapCTBa, HMMEHYETCS 20Cy0apcmeeHHblM — annapamom. Jns
BBINIOJIHEHUS CBOMX (YHKUMA W 3aJad OpraHbl TOCYAapCTBEHHOW BIIACTH
HaJIEJIEHbI BJACTHBIMU MTOJTHOMOYHSIMU.

Ha crpykrypy rocyaapCTBEHHOro ammapara MW OPUHLUIBL  €ro
(opMUpPOBaHUs OKa3bIBAIOT BIMSHME pa3iIMuHble (HAKTOPbl HCTOPUUYECKOTO,
KYJBTYPHOI'O, S)KOHOMHUYECKOTO, ITOJIUTUYECKOr0 U UHOI0 Xapakrepa. Ha xaxaom
3Tane MCTOPUUYECKOTO pa3BUTHs OOILIECTBA B 3aBHUCHUMOCTH OT T€X KOHKPETHBIX
3aja4 U QyHKUUN, KOTOPBIE BHIMOIHIET FOCYAapCTBEHHAS BIACTh, MOTYT MEHSATHCS
XapakTep M CTPyKTypa TIOCYyAapCTBEHHOrO ammapara, ero opraHos. B
JI€MOKpPAaTUYECKOM IPaBOBOM OOIIECTBE CYIIHOCTh TOCYJIapCcTBa, €ro OpraHoB
BbIpaXKaeTcs B 00ECIIEUEHUH MpaB U CBOOO JIMYHOCTH, OE30MACHOCTH TPaXKIAaH U
0011ecTBa B LIETIOM.

OCHOBHBIM  CTPYKTYPHBIM  3JIEMEHTOM T[OCYJIapCTBEHHOI'O  amnmnapara
ABJISIETCS TOCYAAPCTBEHHBIM oOprad. Kaxaplii OpraH rocyJapCTBEHHOW BIIACTH
npeAcTaBisieT CO00N OTHOCUTEIBHO CAMOCTOSITEIbHOE, CTPYKTYPHO 000CO0JIEHHOE
3BEHO TOCYJApCTBEHHOI'O amlapara, OCYLIECTBISIOUIEE CTPOrO OIPEIEIICHHbIC
(YHKIMH, perJaMeHTUPYEMbIE 3aKOHOIaTEIbCTBOM.

Opranbl TOCyJIapCTBEHHOM BJIACTU O0JIAJAlOT PSAJOM TaKUX XapaKTEpPHBIX
KAueCTB WIM IPU3HAKOB, KOTOPBIE IO3BOJIAIOT OTIMYATh UX OT APYTUX OPraHOB
HETOCYJapCTBEHHBIX OOLECTBEHHO-MIOJUTHYECKUX OpraHU3alIil.

Bo-nepBbIX, NOpPALOK  OpraHuM3auMd U JEATEIBHOCTH  OpPraHOB
roCyJapCTBEHHOM BJIACTM OCHOBAaH Ha €IAUHCTBE IIPABOBBIX IIPUHLIMIIOB,
3aKpEIUICHHBIX B KOHCTUTYLIMM CTPAHBI U IPYTUX 3aKOHOAATEIIbHBIX AKTaX.

Bo-BTOpBIX, OpraHbl TIOCYyZApCTBEHHOM BJIAaCTU Ui  BBIIOJHEHUSA
BO3JIOKCHHBIX HAa HUX (DYHKUMH M 3a7a4 HaJEJICHBI rOCYAapCTBEHHO-BIACTHBIMU
IIOJITHOMOYHSIMH.

B-TpeTpux, Mexay opraHaMM TOCyJapCTBEHHOM BJIaCTU W (YyHKUUSAMHU
rocyJapcTBa CylIECTBYET TeCHasi oOpaTHasi CBA3b.

B-ueTBepThIX, OpraHbl TrOCYJAapCTBEHHON BJIacTH s OOecHedyeHHUs
BO3JIOKEHHBIX Ha HHMX 3a7ady M (QyHKUUH pacrnojararoT HeoO0XOAUMbIMU
MaTepUaIbHBIMUA CPEICTBAMMU.

'ocynapcTBeHHbIN  ammapaT BKJIOYaeT B ce0s CHUCTEMY OpIaHOB
roCy1apCTBEHHOU BJIACTH, IIOCPEACTBOM KOTOPBIX OCYILIECTBIISIETCS
rocy/apCTBEHHOE yrmpaieHue o0mecTBoM. OpraHbl TI'OCyJIapCTBEHHOM BJacTH
BBICTYIIAIOT OT MMEHM I'OCYJIapCTBa, NMPEIACTABIIAsS IOCYAAapCTBO B ILIEJIOM Kak B
MEXIyHAapOIHBIX, TaK W BO BHYTPUIOCYIAapCTBEHHBIX OTHOLICHHAX. Pemas
KOHKPETHBIE 33Jauyd M BBINONHAA (QYHKIUHM B ONPEICICHHBIX 00JacTsIX
OOIIIECTBEHHON JKU3HH, OpTraHbl TOCYJAapCTBEHHON BIIACTH TaKUM 00pa3oM
YYacCTBYIOT B PEIICHUH HauOosiee OOIIMX 3aJad rocyJapcTBa B OCYIIECTBIECHUU
ero (yHKIIHM.

Oprasbl rocy/1apCTBEHHOM BJIAacCTH B3aMMOCBSA3aHbI ¢ OOLIMMHU IPABOBBIMU
npuHiMnaMu. OHU BBINOJHAIOT QYHKUMU U 33Ja4d FOCYJapcTBa B COOTBETCTBUU
CO CBOMMH NMOJTHOMOUUsAMHU. OpraHsl rocy1apcTBa UMEIOT €IUHYIO PaBOBYIO 0a3y,



a MOPSIAOK UX OPTAHU3ALMU U JIEITEIIbHOCTH OMPEACIISIeTCS KOHCTUTYIIUEH CTpaHbl
U JPYTMMU HOPMATUBHO-TIPABOBBIMU aKTaMHU.

[IpaBoBble  MPUHIMIBI  OpPraHU3allMd W JICATEJIBHOCTH  OpPraHOB
roCyJIapCTBEHHOM BJIACTH CIEAYIOLIHUE.

1. Ilpuopumem npas u 80600 uenoseka U 2PANHCOAHUHA, UX
HenocpeocmeenHoe Oelicmeue;, 005A3AHHOCMb  20CYOAPCMEEHHBIX OpP2aHO8 U
O0JIDICHOCMHBIX IUY NPUHABAMb, COON0AMb U 3AWUWAMb NPAsa U c80000bl
yenogexa u epadcoanuna. Yenosek, ero mpasa U cBoOoabsl mo KoucTuTynum —
BbICIIAS LEHHOCTb, MO3TOMY KOHCTUTYLIMSI OrpaHMYMBAET TOCYIAPCTBEHHYIO
BJIACTh, O0SI3bIBAsl €€ MPU3HABATh, COONIIOAATh U 3AIUINATh TU MPaBa, JIOMYyCKas
UX OTPAaHUYCHUE TOJBKO BPEMEHHO M B 0c000 mpeaycmoTpeHHbix KoHcTurynmen
UCKITIOUMTEIBHBIX  ciydasx. KOHCTUTYIIMOHHAs OO0S3aHHOCTb TOCYJIapCTBa
co0JiroAaTh M 3aluuiaTh MpaBa U CBOOOJBI YETOBEKA M IpakJIaHMHA COCTOUT B
CO30aHUU YCr06ull OISl UX peanuzayuu u mexamusma ux sawumol. ObecrieueHne
TaKUX YCIIOBHM M 3alllUTa IpaB U CBOOOJ YelIOBEKAa M TPaKJIaHMHA BXOMAST B
(GyHKIIMM BCEX OpPraHoB TOCYJApCTBEHHOW BIACTU W OPraHoOB MECTHOTO
camoynpaBieHus. KOHCTUTyIMs Takke yCTaHaBJIMBAET, YTO IpaBa 4EJIOBEKa W
rpakJIaHUHA SBIISIOTCS HEMOCPEICTBEHHO JCHCTBYIOIUMH U ONPENEISIOT CMBICH,
COJCp)KaHUE U NPUMEHEHHE 3aKOHOB, JAEATEIbHOCTh 3aKOHOJATEIBbHOM U
UCIIOJIHUTENbHON BJIACTHM, MECTHOIO CaMOYIpaBJIeHUST M 00€CIeuynBaIOTCS
npaBocyaueM. JlesaTenbHOCTh OPraHOB TOCYAapCTBEHHOM BJIACTH, JTOJKHOCTHBIX
JIUI], OPTaHOB MECTHOTO CaMOYTIPABIICHUS JODKHA OBITh MOJYMHEHA 00ECIIEYEHUIO
mpaB ¥ CBOOOJ YeloBeKa W rpaxkaanuHa. [Ipu HecoOMt0neHnH 3TOrO MPUHIUIIA
BCTyNaeT B JCHCTBHE MEXaHU3M CYACOHOTO0 KOHCTUTYIIMOHHOTO KOHTPOJIS U
CyleOHOM 3aImuThl MpaB U CBOOOJ YelIOBEeKa M rpakJaHWHA. KOHCTUTYIIMOHHBIN
Cya Poccuiickoit ®@enepanuu 1o »xanodaM Ha HapylLI€HHUE KOHCTUTYLHMOHHBIX
paB ¥ CBOOOJ TpaxKJAaH M TO 3ampocaM CyA0B MPOBEPSET KOHCTUTYIHOHHOCTH
3aKOHA, MPUMEHHOrO0 WM TMOJJIEKAIIET0 MPUMEHEHUI0O B KOHKPETHOM JIETie.
Pa3BuBaeTcs Takke MpakTUKa NPAMOro npuMeHeHus: KoHCTUTyIuu, mpexk/ie BCEro
B cdepe 3amuThl MpaB U CBOOOJ TPakJIaH U B JACATEIbHOCTU IPYTHUX 3BEHHEB
CylleOHOM BIACTH — CYJIOB OOIIEH IOPUCAMKLUMM M apOUTPaKHbIX CylIoB. B
coorBercTBUM ¢ KoHctutymuenr Poccuiickoit ®denepanuyu B cyd MOTYT OBITh
00>KajoBaHbl peleHus U JercTBUs (W 0e37eiicTBHEe) OpraHoB rocy1apCTBEHHOMN
BJIACTH, OPraHOB MECTHOTO CaMOYINpaBJIeHHs, OOUIECTBEHHBIX OOBEIUHEHUH,
JOJDKHOCTHBIX JIMI U TOCYAApCTBEHHBIX CIYyXKalllMX, MOCITAIOUIME HAa IpaBa U
cB00OIbI TpaXkiaH (CT. 46).

2. Ilpunyun napooosnracmus. llpuHIUMIT HAPOJOBIACTUS NPOSBISETCA B
JEMOKPATHYECKON OpraHu3aly rocy/1apcTBa, OPraHoB TOCYJapCTBEHHOW BIACTU
¥ OpPTaHOB MECTHOTO CaMOYIIPaBJICHUS, PECITyOIMKAaHCKON (popme mpaBieHus, pu
KOTOPBIX HOCHUTEJIEM CYBEPEHUTETA M E€IUHCTBEHHBIM HCTOYHUKOM BIIACTU B
Poccuiickoii ®enepanny BBICTYHAaeT €€ MHOTOHAUIMOHAIBHBIA HApod. OITO
O3HayaeT, 4TO BCE KOHCTUTYLMOHHBIC MPaBOMOYHUSI OPraHOB TOCYAapCTBEHHOMU
BJIACTU M OPraHOB MECTHOTO CaMOYIPaBJICHHS HCXOASAT OT Hapoaa. Hapon
OCYIIIECTBIISIET CBOIO BJIACTh HEMOCPEJICTBEHHO B (hOopMe BCEOOIIEro rojoCOBaHUs



(pedbepenayma), a TakKe UYepe3 OpraHbl TOCYAAPCTBEHHOW BIIACTU WU OPTaHbI
MECTHOT'O CaMOYIIPaBJICHUS.

3. Bepxosencmeo Koncmumyyuu. KOHCTUTYIIMS UMEET BBICIIYIO IOpUANYE-
CKyl0 cuily U 1npsmoe jeiictBue. Ee  BEpXOBEHCTBO  TrapaHTHPYETCS
Konctutynmonneim Cynom Poccuiickont @enepanuu. Oprasbsl rocygapCTBEHHOU
BJIACTH, OPTaHbl MECTHOTO CAMOYIIPAaBJICHUS, I0J>KHOCTHBIE JIULA 10JKHBI CBEPATH
CBOM IOPHUJIMYECKM 3HAYUMMblEe JACUCTBUS mpexnae Bcero ¢ KoHcTuTynuen,
PYKOBOJICTBOBAThCS €1O.

Hopmbl KoHcTUTyLMM HMMEIOT HENOCPEACTBEHHOE MPUMEHEHUE. ITO
03HAYaeT, YTO OPraHbl 3aKOHOAATEIIbHOW BIACTH MpU pa3pabdOTKe W MPUHATUU
3aKOHOB JIOJKHBI PYKOBOJCTBOBATHCS KOHCTUTYLIMOHHBIMHM TIOJIOKEHHUSIMHU, T. €.
STU 3aKOHBbI HE JOJDKHBI MPOTUBOPEUUTH HOpMaM KOHCTUTyHMH. A Oprasbl
UCIIOJTHUTEILHOM M CyJeOHOM BIAcTU MOpPH MPUMEHEHUU 3aKOHOB B TMEPBYIO
ouepellb TOJKHBI PyKOBOJICTBOBAThCA HOpMaMu KOHCTUTYLIUH.

4. Ilpunyun pazoenenus enacmeti. OAHOM U3 HE3BIOJIEMBIX OCHOB
KOHCTUTYIIMOHHOT'O CTPOs JAEMOKPATHYECKOro IPaBOBOrO OOIIECTBA SIBISETCS
ocywecmeierue  20CYOapCMEEHHOU  lACMU HA  OCHOGe  pa30eleHus Ha
3aKOHO0AmMenbHyI0, UCNOIHUMENbHYIO U cyOeOHyo. Llensimu npuHIuna pa3aeieHus
rOCYJapCTBEHHOM BJIACTH  SIBJISIIOTCS, BO-TIEPBBIX, YMNOpsOYEHHUE pabOThI
rOCyJapCTBEHHOI'0 arnmapara, B TOM YHUCJE CHEHUAIU3UPOBAHUE HANPABICHUS
JEATENIbHOCTH OPraHOB T'OCYJIapCTBEHHOUW BJIACTU U, BO-BTOPBIX, HENOIYLIECHUE
KOHIIEHTpAI[MU TOCY/IapCTBEHHOMN BJIACTH B OJHHMX M TEX K€ OpraHax, YTOObl HE
OBLIIO MIPOU3BOJIA U 3JI0YTOTPEOJICHHSI 3TON BIACTHIO.

Opransl  3aKOHOJATCIIPHOW, HCIIOJTHUTEILHOW ©  CyJeOHOM  BJIacTu
CaMOCTOSITENIbHBI MPU OCYLIECTBICHHH CBOUX KOHCTUTYLHMOHHBIX NOJHOMOYHH.
CucreMa pasziefieHusl BIACTed HE HapylIaeT €JUHCTBA rOCYJapCTBEHHOM BIACTH,
a, HaoOOpOT, CO3JaeT ONpeACIICHHOE  paBHOBecue  (OamaHc)  MExay
CaMOCTOSITEIbHBIMU BETBSIMH TOCYJIapCTBEHHON BJIACTH MPU OCYIIECTBICHUU
CBOMX NOJHOMOYMH. Paznenenrue rocy1apCTBEHHOW BJIACTU PEAIbHO CYILIECTBYET
IPEXJe BCEro Ha YPOBHE HApPOAOBIACTHSA, NPSIMOTO MM MPEICTABUTEIBHOTO,
BBIPAJKAEMOI'0 OpraHaMu 3aKOHOAATENIbHOM, UCIIOJHUTENBHOW U Cy1€OHOM BIACTH
B (opMe OCyIIEeCTBICHUS CBOUX KOHCTUTYLIMOHHBIX (YHKIMH, a Takxke
B3aUMOJECHCTBUS, B3aUMHOIO KOHTPOJIS, «CHEPKEK W IPOTUBOBECOB» MEXKIY
HUMH. 3aKOHOJATEJIbHbIE OpPraHbl H3JAI0T 3aKOHbI, HA OCHOBAaHMH KOTOPBIX
JEUCTBYIOT OpraHbl HCIOJHUTENIBRHON # CyAeOHOM BIACTH, OCYHIECTBISIOT
OIOPKETHBIN KOHTPOJIb, HA3HAYAIOT WJIM YTBEPIKAAIOT TOJDKHOCTHBIX JIUIl OPTaHOB
UCTIOJIHUTENFHON ©  cyneOHoi Brnactd. OpraHbl HCHOJHUTEIHHOW BIIACTH
MPETBOPSIOT B KU3Hb NPUHATHIE OpraHaMy 3aKOHOJATEJIbHOW BJIACTU 3aKOHBI.
I'maBa rocymapctBa (IPE3UACHT) YTBEPXKAAET U IMyOJHMKYEeT MPUHATHIE
[apJIaMEHTOM 3aKOHbI, BHOCUT B MapjaMEHT 3aKOHOIPOEKThI, HA3HAYAET CYJEH,
YJICHOB MPABUTEILCTBA, OCYIIECTBISET MOMUIOBaHUE U T. 1. Opransl cyaeOHOM
BJIACTU  OCYUIIECTBIIAIOT IMPaBOCyJue, TMPUMEHsS 3aKOHbl IIPU  PEIICHUU
KOHKPETHBIX Jel. Beicime opranbl cyfeOHOM BJIacCTU TaKXke JAlOT TOJIKOBaHUE
KoHctuTynuu. A mpu HECOOTBETCTBUU KOHCTUTYIIMU MPEINUCAHUN 3aKOHOB U



JpYyTUX HOPMATHUBHO-IPABOBBIX  AKTOB, MPU3HAIOT HX HE HUMEHOUIMMU
FOPUANYECKON CHUJIBI.

5. Ilpunyun 3axkonHOCMU — OCHOBHOW METOJI OCYLIECTBIICHUS IEATEIBHOCTH
OpPraHOB TOCYJIApCTBEHHOW BiacTU. lIpMHIMIT 3aKOHHOCTH B JI€SITEIBHOCTH
OpPraHoB TOCYAApCTBEHHOM BIJIACTM O3HA4YaeT, BO-NEPBBIX, YTO BCE OpPraHbl
rocyJapcTBa M HX JOJDKHOCTHBIE JIMIA JOJDKHBI JIEMCTBOBATH CTPOrO B PaMKax
3aKO0Ha, BO-BTOPBIX, 00€CIEUMBATh HCIOJHEHUE 3aKOHOB BCEMHU IMOAYMHEHHBIMU
OpraHu3alMsIMU U YUPEKICHUSIMHU, B-TPEThUX, O0ECIEUMBATh OXpPaHy U 3aIIUTY
paB ¥ CBOOOJ TpaXaaH.

[Ipunuun 3akoHHOcTH 3akperieH B cr. 15 Koscrutyuum Poccuiickoi
®epnepanuu, rae ckazaHo: «Opranbl TOCYJapCTBEHHOW BJIACTH, OpraHbl MECTHOTO
CaMOYTIpaBJIeHUs, JOKHOCTHBIE JIMIIA, TPAKIAHE M MX OOBEIWHEHUS O0S3aHbI
coOmoaaTe KOHCTUTYIIUIO U 3aKOHBD».

[Ipu ocymiecTBiIeHUH CBOMX MOJHOMOYMN B OTHOILICHUHU TOCYJAapPCTBEHHBIX
OpPraHoOB JIEUCTBYET MPUHLMIL: 3AIIPELIEHO BCE TO, YTO HE Pa3pEIEHO 3aKOHOM.

6. Illpunyun eodepanuzma B OpraHU3alMM U JEATEIBHOCTH OpPraHOB
roCyJ1apCTBEHHOM BJIACTH O3HAYAET, YTO:

BCE TOCYJapCTBEHHbIE OpraHbl 00Pa3ylT €AMHYIO CHCTEMY OpraHoB
roCyJapCTBEHHOW BJIACTH;

Mexay ¢eaepalbHbIMU OpraHaMM TOCYJIapCTBEHHON BJIAaCTU U
OopraHamMM TOCYJIapCTBEHHOM BiacTh CyObekToB Poccuiickoit ®Denepaiuu
pasrpaHUyYeHbl TPEAMETHI BeeHUsI (IIOJIHOMOYHS) — BOMPOCHI UCKIIOUUTEIBHOTO

BEICHUS denepanuu, BOIIPOCHI COBMECTHOTI'O BEJICHUS, BOIIPOCHI
HCKITFOUMTEILHOTO BeicHUsT CcyObeKkToB Poccuiickoit denepanmu;
BO B3aMOOTHOIIICHUIX C benepaibHBIMU opraHamu

TOCy/IapCTBEHHOM BJIACTH  OpraHbl TOCYJapCTBEHHOW BJIAcTH CyOBEKTOB
Poccuiickoii @enepannn paBHOIIPaBHbBI MEX]Ty CO00ii;

CyOBEKTBI denepanun CaMOCTOSITEIILHO YCTaHAaBIIMBAIOT
COOCTBEHHYIO CUCTEMY OPraHOB IOCyJapCTBEHHOW BJIACTH;

cyObekThl Denepanuu yyacTBYIOT B (OpMUpOBaHUU (eepanbHbIX
OpraHoB rocyjaapctBeHHOM Biactu  (BbiOopel  IIpesunmenta  Poccuiickoi
denepanuu, aenytatoB [ocyaapctBenHor [lymer ®denepanbHoro CobOpanus,
npencraButenbctBo B CoBere denepanuu dPenepansuoro CobOpaHus, yyacTue B
dbopMHpOBaHUU CYJIEHCKOr0 KOpIyca, jJada COorjlachs Ha Ha3HauyeHue MpoKypopa
cyonekra denepauu u 1ip. ).

7. Ilpunyun pagnozo Oocmyna 2paxcoan K 20CyOoapCmeeHHOU cayicoe.
Koncturyuus Poccuiickorn @enepanuu 3akperuisieT, 4Tto rpaxaanHe Poccuiickon
denepauuyu B COOTBETCTBUU CO CBOMMH CIIOCOOHOCTSAMM U IMPO(ecCHOHAIbHOM
NOJTOTOBKOM UMEIOT PaBHBIN TOCTYI K TOCYIapCTBEHHOM ciyxk0e. [Ipu npueme Ha
TOCy/IapCTBEHHYIO CIY>OY M MpHU €€ MPOXOXKIACHUH HE JOMyCKaeTcs KakuxX Obl TO
HU OBbUIO MPSIMBIX WM KOCBEHHBIX OrpPaHUYEHUN WM NPEUMYIIECTB B
3aBUCUMOCTH OT TI0Jla, pAChl, HAIMOHAIBHOCTH, S3bIKa, IPOUCXOKIACHUS,
MMYLIECTBEHHOTO WJIM JOJDKHOCTHOTO IOJIOKEHHUS, MECTA JKUTEJIbCTBA, HAJIUYUSA
WIM OTCYTCTBUSI TpakaaHCTBa cyObekToB denepanuu, OTHOIIEHHS K PEJIUTHUH,
yOeXIeHUH, MPUHAICKHOCTH K OOIIECTBEHHBIM OOBEIMHEHUSM, CO3JaHHBIM B



nopsake, npeanycmMorpeHHoM Konctutynmenn  Poccuiickorn @enepaunu  u
dbenepanbHBIMU 3aKOHAMH. JTO TOJO0KEHHWE TOJHOCTHIO COOTBETCTBYET II. «C»
CT. 25 MexayHapogHOTO TMakTa O TPaXJAHCKUX M TOJUTHYECKUX IMpaBax,
COTJIACHO KOTOPOMY KaXK[IbIi TpaKJJaHUH JI0JKEH UMETh 0€3 Kakoi Obl TO HU ObLIO
JUCKpUMUHALIMM U 0€3 HEOOOCHOBAHHBIX OrpPaHUYEHUN MPaBO JIOMYCKAThCS B
CBOEH CTpaHe Ha OOIIMX YCIOBUSX PABEHCTBA K TOCYAapCTBEHHOMN CITyK0e.

BakantHasi rocynapcTBeHHash JOJDKHOCTH 3aMEIIAaeTcsl Ha KOHKYpPCHOU
OCHOBE C Y4€TOM MPO(PECCUOHATILHON MOATOTOBKHU U JIMYHBIX KA4eCTB.

8. Ilpunyun enachocmu 6 ocywecmeneHuu 2ocyOapCmeeHHOU CyxHcobl.
[TpuHIIMNT THacHOCTH O3HA4YaeT WH()OPMUPOBAHUE TPaXKIAH O JACSITEIBHOCTU
rOCyJIapCTBEHHBIX OpPraHOB M TOCYJapCTBEHHBIX CIyXalux. B cpeacrBax
MaccoBOW HWHGpOpPMAIMK JIOJDKHA OCBEHIAThCS JCSTENBHOCTh TOCYJAPCTBEHHBIX
OpPraHoB M TOCYJAapCTBEHHBIX CIYyXKAlllMX, UX YCIIEXW U HeAOCTaTKu. ['macHoCTh B
paboTe TOCYyIapCTBEHHOW CIIykObl — HEOOXOIMMOE YCIOBHE TIOBBIIICHUS
0OIlIECTBEHHOI0O MHEHHUSI O HEeM, 0oJiee aKTUBHOIO €€ y4acTusi B JESTEIbHOCTU
rOCyJIapCTBEHHBIX OPraHOB, MPUBJICUCHUS TpaXkAaH K yIPaBICHUIO TOCYIapCTBOM.
Tonpko Onarogaps rIaCHOCTU MOXET ObITh YCTAHOBJIEH OOIIECTBEHHBIM KOHTPOJIb
3a (DyHKIIMOHMPOBAHUEM IOCYJaPCTBEHHOM CITYKOBI.

B coorBerctBuM ¢ 4.2 cT.24 Konctutyuun Poccuiickoit ®enepaiuu
OpraHbl TOCYJAapCTBEHHOW BJIACTM M OpraHbl MECTHOTO CAMOYIIPABIICHMS, HX
JOJKHOCTHBIE JIMIa 00s3aHbl 00ECTICUNTh KaKJIOMY BO3MOXKHOCTh O3HAKOMJICHUS
C JOKYMEHTaMH U MaTepualiaMy, HEIOCPEACTBEHHO 3aTParuBarolIUMU €ro Npasa u
CBOOO/IBI, €CITM MHOE HE MPeayCMOTpeHO 3akoHOoM. Bmecrte ¢ tem denepanbHbIii
3ak0oH «O0 ocHOBax rocyaapcTBeHHOU ciry»)0bl Poccuiickoit deneparum» (cT. 10)
3aKpervisieT M OINpENEJICHHbIE paMKU ATOTO MPHUHIMIA, YCTAaHABIWBAs, YTO
TrOCYJIapCTBEHHBIN ClIyXaluid 00s13aH «XPaHUTh TOCYJAPCTBEHHYI0 U HHYIO
OXpaHsSIEMYI0 3aKOHOM TaliHy, a TaKKe HE pa3rjialiaTh CTABIIUE €My U3BECTHBIMU B
CBSI3M C WCIIOJHEHUEM JIOJDKHOCTHBIX OOS3aHHOCTEH CBEICHWSI, 3aTparvBaroNIne
YaCTHYIO JKH3Hb, YECTh H JOCTOUHCTBO TPAXKIAH» .

4.2. Bwuabl OPraHoB rocyAapcTBEHHOM BJIACTH

Knaccugukanuss opraHoB rocylapCTBEHHOM BJIACTHU OCYIIECTBISETCS 110
Pa3IMYHBIM OCHOBAHUSIM.

Ilo ucmoynuky gpopmupoarus Opranbl rOCYJapCTBEHHOM BIIACTH JENSATCS
Ha IIEPBUYHBIC U ITIPOU3BOIHBIC.

Ilepsuunvie — 93TO, Kak NpaBWIO, U30UpaeMble HAPOAOM OpraHbl
rOCYJapCTBEHHOW  BJIACTH. K HuM  oOTHOCATCI  TIpeACTaBUTEIBHbBIC
(3aKOHOJIaTeNbHbIC) OPTraHbl rOCyAapCTBEHHOM Biactu Poccuiickoit denepanuu u
cyObekToB B cocraBe Poccuiickoit denepanuu, riasa rocyaapcrsa — [Ipe3naeHt
Poccuiickoit @eneparun, rinassl cyObekToB Poccuiickoit denepanuu.

IIpoussoomnvie — 310 popMUpyEMbIE JPYTUMU OpraHamMHu rocyJ1apCTBEHHON
Binactu (Hampumep, IlpaBurenscTtBo Poccuiickoit ®Penepauuu GopmupyeTcs

! Co6panmne 3akononarenscra Poccuiickoii ®enepammi. 1995. Ne 31. Ct. 2990.



[Ipesunentom Poccuiickonn @enepaumn npu  yrBepxkaeHnu [Ipencenarens
[IpaBurenscTBa I'ocynapcreennon ymon; Koncrurynmonnsii Cyn Poccniickon
®enepanuu, Bepxosubiii Cyn Poccuiickoit denepanuu, Boicimit ApOuTpakHbIii
Cyn Poccuiickoit denepannu popmupyrorcs Coserom dDenepanun Poccuiickoit
denepauuu u T. 1.).

Ilo meppumopuanvrHomy npusHaxy OpraHbl TOCYAApPCTBEHHOM BIIACTH
noJipa3fieNsoTca Ha (elnepaibHble OpraHbl FOCYJApCTBEHHOM BIACTH W OPTaHbl
rocyJIlapCTBEHHOM BiacTu cyobekToB Poccuiickoit deneparuu.

@DeoepanvHble OpraHbl TOCYJAPCTBEHHON BIIACTH OCYHIECTBIISIIOT CBOIO
JEeATENbHOCTh Ha Bcer Teppuropun Poccuiickonn @enepauunu. K HUM OoTHOCATCS:
[Ipesunent Poccuiickoit Deneparnuu, DenepansHoe Cobpanue Poccuiickoi
®epnepanuu, IIpaBurensctBo Poccuiickoit denepaunu, Koncruryuuonusii Cyn
Poccuiickoii ®enepanuun, Bepxosublii Cyn Poccuiickoir ®enepanuu, Beicmmii
ApoOutpaxubiii  Cyn Poccuiickoit ®enepauun, ['enepanvhas Ilpoxkypatypa
Poccuiickoii @enepanuu, CuetHas nanarta Poccuiickoit @enepannu, penepanbHbie
MUHHCTEPCTBA U T. 1.

Opeanbl 2ocyoapcmeeHnou eracmu cyovekmoe Poccuiickoii ®edepayuu
OTrPaHUYMBAIOT CBOIO JESATEIBHOCTh HA TEPPUTOPUU COOTBETCTBYIOIIETO CYyObEKTa
Poccuiickoit  ®enepanuu  (rmaBa  cyobekta  Poccuiickoit  denepanuw,
NpeACTaBUTEIIbHBIN (3aKOHOIaTeIbHBIN) opran cyonekTa Poccuiickoit deneparuu,
MpaBUTENILCTBO cyOBbekTa Poccuiickoit deaeparuu u T. 1.).

Ilo xapakxmepy komnemenyuy BBIAEISIOT OpraHbl TOCYAapCTBEHHON BIIACTH
oOIell KOMIIETEHIIMM ¥ OpraHbl TOCYJApCTBEHHOW BJIACTH  CHEIHAIBHON
KOMIIETCHLIUH.

Opeanbl 2ocyoapcmeeHHoU eracmu ooujeli Komnemeryuy UMEIOT MUPOKUN
kpyr mnoaHomounii (IIpesupent Poccuiickoit ®enepanuu, I[IpaBurenscTBO
Poccuiickoit @enepanuu u 1ip.).

Opeanbl  20cyO0apCmeenHol 61acmu CneyuarbHou KOMNnemeHyuu WUMEIOT
OTpaHUYEHHBIA Kpyr T[OJHOMOYMH B CBOEH JIEATENbHOCTH (Hampumep,
MuHHCTEPCTBO ~ MHOCTPAHHBIX  J€d,  MMHUCTEPCTBO  3/IPAaBOOXPAHEHUS,
MunucTepcTBO 00pa3oBaHus U T. 11.).

Ilo nopsaoky peanuzayuu noaHomMoyuil OpPTraHbl TOCYJAPCTBEHHOH BIACTH
OCYULIECTBJISIIOT CBOIO JIEATEIbHOCTh Ko/tecuanrvHo (DenepanbHoe ColOpanue
Poccuiickoii  ®enepanuu, MpeaCcTaBUTEIbHbIE (3aKOHOAATENbHBIE) OpraHbl
cyowektoB Poccuiickoit ®enepanmn) u edunoruuno (Ilpesugent Poccuiickoit
deneparuu, riaBa cyobekta Poccuiickoit @eneparuu u ap.).

Ilo gopme ocywecmenenus eocyoapcmeennou oesmenbHocmu (QyHxkyuil),
KOTOpPBIE BBIIOJHAKT OPraHbl rOCyAapCTBa B CUCTEME I'OCYJAapCTBEHHOM BJIACTH,
OHU NOAPA3ACISIIOTCS Ha CIEAYIOIIUE TPYIIIIbL:

: OpraHbl MPEACTaBUTEIILHON (3aKOHOJATEIBHOM ) BIACTH;

OpPraHbl UCIIOJIHUTEIIBHOM BIIACTH;
OpraHbl CyIcOHOM BJIACTH;
KOHTPOJIbHO-HAA30PHBIE OPTaHbl TOCYIAPCTBEHHOM BIIACTH.

Ocoboe MecTo B CHCTEME OPraHoB TOCYJAapCTBEHHOW BJIACTM 3aHUMAET
enasa eocyoapcmea. I'nmaBod rocymapcTBa IPU  MOHapXHueckux ¢dopmax



IpaBJICHUS SABISETCA MOHApX (KOPOJb, UMIEPATOP, LAPb, CYJITaH, SMUP U T. 1.), @ B
pecnyOnukax — mnpe3ujieHT. MHCTUTYT MNpEe3HJIEHTCTBA YUYPEXKIEH BO MHOIHMX
rocyjapcrBax, TIJIE HMEIOTCS JeMokpatudeckue ¢Gopmbl MpaBieHus. B
NPE3UJEHTCKUX PECIyOMKax MPE3UJIEHT — IJIaBa MCIOJHUTENbHOW BIACTH, OH
bopMHUpYET TPABUTEIBCTBO M HECET MOJUTHYECKYI0 OTBETCTBEHHOCTh 3a €ro
paboTy. A B MapJIaMEHTCKUX pecHyOJMKax CTaTryc Mpe3u/IeHTa HMEET HHOU
XapakTep, €ro pojib 3HAYUTEIBHO CKpomHee. I[Ipe3uaeHT numb GopmanbHO
NPEACTABISAECT BBICUIYK0 MCHOJHUTENBHYKO BJIAacTh, TAaK KakK pEajlbHO €€
OCYILIECTBJISIET TJIaBa IPAaBUTEIIbCTBA.

[IpaBoBou craryc u nosHomouus [Ipesunenrta Poccuiickon denepanun 3a-
kpemwsitorcs B Koncturyuuu crpassl. B coorBerctBuu ¢ Koncrurynueinn Poccnii-
ckoii @epeparuu IlpesuneHt sBusiercs enasou 2ocydapcmea. Kak riaBa
rocyaapctBa lIpesmpnent saBnsercs rapantom Konctutyumu Poccuiickoit
®denepanuu, npaB M cBOOOJA 4YEIOBEKAa MW TpaxaaHMHA. B ycTaHOBIEHHOM
Koncturynuen Poccuiickon @enepanuu nopsaKke OH IPUHUMAET MEPBI IO OXPaHe
cyBepenurera Poccuiickon denepanuu, €€ HE3aBUCUMOCTU U TOCYAAPCTBEHHOM
LEJIOCTHOCTH, o0ecreunBaeT COTJIACOBAHHOE (yHKUHOHUPOBAHUE "
B3aMMOJEHCTBUE OPraHOB TOCYNApCTBEHHOM BiacTu. [Ipe3maeHT omnpenenser
OCHOBHBIE HAIIPaBJICHUS BHYTPEHHEN M BHEUIHEH IOJUTHUKHU TOCYJapCTBa U Kak
rjiaBa rocyJapcTsa npencrasisieT Poccuiickyto denepannio BHYTpU CTPaHbl U Ha
MEKyHApOIHOW apeHe.

Kpyr mnomnomoumit  (pynkmuit) Ilpe3mpenta dYeTKO  OmpeaenseTcs
Koncruryumen Poccuiickoit @enepanuu. YKassl U pactiopsbkeHus [lpesuaenra He
JIOJKHBI TpOTUBOpeunTh KOoHCTUTYIMH M 3akoHaMm Pocculickon @enepanumu.

Opransl 3aKOHOJATEJIbHOMN BJIACTH. K npeocmasumebHbIM
(3axoHOOamenbHbiM) Op2AHAM 20CYOAPCMBEHHOU 81acmy OTHOCSTCS: apJIaMeHT —
®enepanbHoe  CoOpanue  Poccuiickoit ~ ®denepauuu,  MOpeaCcTaBUTEIbHBIE
(3aKoHOJaTeNnbHBIE) Opranbl cyobekToB Poccuiickoit @enepanmn. DenepanbHoe
Cobpanue — [Tapnament Poccuiickoit @enepanuin — sBASETCS NPEICTABUTEIbHBIM
Y 3aKOHOJAaTeNbHbIM Opranom Pocculickount Denepannm.

[IpencraButensHbIi xapaktep @enepansuoro CoOpaHus 03HAYaeT, YTO OH B
MIPaBOBBIX OTHOLIEHUAX IpeacTaBisieT Hapon Poccuiickont denepaunu, ABiseTcs
€ro JETMTUMHBIM mpezacTaButTeneM B cuiny Konctutyuuu. OcHoOBHas (yHKIMS
®enepanbHoro CoOpaHusi — MPUHATHE HOPMATHBHO-TIPABOBBIX AKTOB (3aKOHOB),
KOTOpbIE 001a/1at0T BHICIICH FOPUTUIECKON CHIION.

®denepanpHoe Cobpanue — [Tapmament Poccuiickoit @enepaniuu — COCTOUT
n3 aByx namar — Cosera @enepanmuum u ['ocymapcrBenHoi Jymbl. Ilopsioox
¢opmupoBanuss Cosera @Dexepallii U TMOPSIOK  BHIOOPOB  JIEMYTaTOB
["ocynapcTBenHoi JlyMbl ycTaHaBIMBaIOTCS (eiepaibHbBIMU 3aKOHAMH.

B Coser ®@enepaunun BXOIAT MO JABA NPEICTABUTENS OT KaXKIOT0 CyObeKTa
Poccniickont @enepanuu: 1Mo OTHOMY OT IPEICTABUTEIBHOTO U UCIIOIHUTEIBHOTO
opraHa rocyJIapcTBeHHOM Biactu. [ocynmapcrBeHHas nayma coctour u3 450
JenyTaToB,  KOTOpble  KM30MparoTcsi MO  CMEIIAHHOM  Ma)KOpUTapHO-
npornopuuoHansHoil  cucteme.  IlomoBuna — nemyrtatoB  u30upaercs B
OJIHOMAHJATHBIX  M30MpaTENbHBIX OKpyrax IO MaKOPUTApPHOM  CHUCTEME



OTHOCHUTENFHOTO OOJIBIIMHCTBA, COTJIACHO KOTOPOH W30paHHBIMU CUHUTAIOTCS
JemyTaThl, MOJIyYMBIIME HAWOOJbIIEE YHUCIO TOJOCOB MO Okpyry. Jpyras
NOJIOBUHA JIEMyTaTOB M30upaercss B (denepaibHOM H30MPATETBLHOM OKpYTE,
OXBAaThIBAIOIIEM BCIO TeppuToputo Poccuiickonn @enepauuu, I0 CHUCTEME
PONOPLUHOHAIBHOTO  IPEACTABUTENIBCTBA,  COIVIAaCHO  KOTOPOM  KaxkJaoe
u30upaTenbHOe  O0OBEIMHEHHE TOJIy4aeT YHUCIO JENYTaTCKUX  MaHJIaTOB
OPOIMOPIMOHATILHO YHUCIY TOJIOCOB, TMOJAaHHBIX 3a (QenepaibHbli  CIUCOK
KaHJIUJIATOB 3TOr0 0ObEIUHEHHUS.

OcHOBHast NIEATENIBHOCTh OPraHOB 3aKOHOJATENIbHOW BIACTU — MPHUHSTHE
3aKOHOB ¥ (OPMHUpPOBAHUE JPYTHX TOCYJIAPCTBEHHBIX OpPraHOB (HAa3HAUYCHUE
TOJKHOCTHBIX  JuIl). Opnako ¢ynkuuu I[lapmamMeHTa HE OrpaHUYMBAIOTCA
3aKOHOJIATENIbHOM  JIESITEIbHOCTBIO, HO OXBAaThIBAKOT TAKXKE€ KOHTPOJIb 3a
UCTIOTHUTENFHON BJIACThIO TOCPEACTBOM (OpM M CHOCOOOB, OMPEIEIECHHBIX
Koncturynuen  Poccuiickon — Pepepanum M COOTBETCTBYIOIIMMH €U
benepanbHBIMU 3aKOHAMU.

K seoenuro Cosema @edepayuu OTHOCATCS:

a) YTBEPKJICHUE WM3MEHEHUsl TpaHul] Mexay cyobektamu Poccuiickoi
Qenepannu;

0) ytBepxkaeHue ykasza IIpesumenta Poccuiickoit ®enepanuu o
BBEJICHUU BOCHHOTO MOJIOKEHUS,

B) ytBepxkaeHue ykaza Ilpesupenra Poccuiickoni @enepamuu 0
BBEJICHUH YPE3BBIYANHOIO MOJIOKEHUS;

r) peleHre BOIIpoca O BO3MOXKHOCTH MCIIOJIB30BaHMUS BoopyKeHHBIX
Cun Poccuiickoit @enepauuu 3a 1npeaeinamu Teppuropun  Poccuiickoi
denepanuu;

) HazHaueHue BbI00poB [Ipe3unenta Poccuiickoit denepanu;

e) oTpeieHue ot nospkHocTH IIpesnnenra Poceuiickoit denepanuu;

)  Ha3HayeHue Ha JoJbKHOCTh cyned Koucrurynnonnoro Cyna
Poccniickont ®@eneparuu, Bepxosnoro Cyna Poccuiickont ®@enepanuu, Beicuiero
Apoutpaxunoro Cyna Poccuiickoit denepanuu;

3) Ha3HAYE€HUWE Ha JOJUKHOCTb M OCBOOOXIEHUE OT JIOJKHOCTH
I'enepansHoro IIpokypopa Poccurickon ®@enepanuu;

M)  Ha3HAuYeHHE Ha JIOJDKHOCTh W OCBOOOXKAEGHHE OT JOJKHOCTH
3amecturens [Ipencenarens CyeTHOM nanaThl U MOJOBUHBI COCTABA €€ Ay IUTOPOB.

K seoenuio I'ocyoapcmeennoii [[ymbr OTHOCATCS:

a) nava cornacus IIpesunenty Poccuiickon denepaunyu Ha Ha3HAYEHUE
[Ipencenarens [IpaButenscrBa Poccuiickon denepanuu;

06) pemenue Bompoca o goBepun IlpaBurensctBy Poccuiickoit
denepaunu;

B)  Ha3HAYCHHE HA JOJDKHOCTD W OCBOOOXKICHHE OT JOJKHOCTH
[Ipencenarens Llentpansnoro banka Pocculickon ®@enepaiuu;

r) Ha3HAYE€HUWE Ha JOJUKHOCTb M OCBOOOXIEHUE OT JIOJKHOCTH
[Ipencenarens CueTHON MaaThl U MTOJIOBUHBI COCTABA €€ Ay AUTOPOB;



1)  Ha3HAYCHWE Ha JODKHOCTh W OCBOOOXKICHHE OT JOJKHOCTH
YIIOJJHOMOYEHHOIO [0 MpaBaM YeEJIOBEKa, JCHUCTBYIOIIETO B COOTBETCTBUU C
dbenepaibHbBIM KOHCTUTYIIMOHHBIM 3aKOHOM;

e) 00BABIICHNE AMHUCTHH;

)  BbIIBIKEHHME  oOBuHeHHMs mpoTuB  IIpesmgenta  Poccuiickoi
denepanuu Uil OTPELIEHUS €70 OT HOJIKHOCTH.

Opranbl MCNOJHUTENBHOW BJACTH. JcnoanumenvHyro  81acmb B
Poccuiickon @enepaunn ocyuiectsisaeT IpaBurensctBo Poccurickoin denepanuu.
[IpaBurensctBO  Poccuiickoin ~ @enpepaumu  coctout w3  llpencemarens
[IpaButensctBa  Poccuiickont ~ ®Denepaunuu, 3amecturenedn  [Ipenacenarens
[TpaButenscTBa Poccuiickoit @eaepanun u henepanbHbIX MUHUCTPOB.

K opranam uCMONHUTENHHON BIACTH TaKKe OTHOCATCS (QeaepaabHble
MUHUCTEPCTBA, QeaepanbHble CIyXObl, (QenepanpbHble areHTCTBA, OPTaHbBI
UCIIOJIHUTEIBHOM BiacTH cyObekToB Poccuiickoit @enepanuu.

[Topsimok popmMupoBaHUs U ACATSIHPHOCTA OPTaHOB UCTIOJIHUTEIHLHOMN BIACTH
onpenensiercss  Koncrtutynuedn  Poccuiickoit  ®enepauuu,  denaepanbHbIMU
3akoHamu, ykazamu IIpesunmenrta Poccuiickon @enepanuy, KOHCTUTYLHUSAMHU
pecnybnuk B coctaBe Poccuiickoin @enepanuu, ycraBamu cyobekToB denepanuu,
3akoHaMM cyObekToB Poccuiickoit denepanuu.

B coorBerctBun ¢ Koncturyumeit Poccuiickoit ®enepauuu I[IpesuaeHt
Poccuiickoit denepanuu Haznauyaet IIpeacenarens (¢ cornacus ['ocygapcTBeHHON
Hdymbl) u uneHoB IlpaBurenbcTBa, NPUHUMAET pEUIEHUE O €ro OTCTaBKe,
YTBEPXKIAET CTPYKTYPY (PeaepaabHbIX OpraHOB UCTIOJHUTEIHLHOM BIACTH.

[IpaBurenscTtBO Poccuiickonn denepannu UCHOJIHAET U NPOBOAUT B KU3Hb
dbenepanbHbIC 3aKOHBI.

IIpaBurenscTBO Poccniickon Penepanun:

a)  paspabarteiBaeT M npeacTaBisier B l'ocymapctBeHHyro  [lymy
dbenepanbHbIil  OFOKET W O0ECMEeYMBACT €ro MCIOJIHCHHE, TMPEACTABISICT B
['ocynapctBennyto [Jymy otder 00 ucnogHeHuu (eaeparbHOro 0rKeTa;

0) obOecneunBaer mnposeneHue B Poccuiickoir denepanuu  egUHOM
(MHAHCOBOM, KPEIUTHOM U ICHE)KHOU TOJUTUKH;

B) obecrnieunBaeT mnpoBeaeHue B Poccuiickoit denepanum  eauHON
rOCyJJapCTBEHHOM TOJUTUKKM B O0JacTH KYJbTYpbl, HayKu, 0Opa3oBaHus,
3/IpaBOOXPaHEHUs, COLIMAIBHOTO 00eCTIeUeHH s, SKOJIOTUH;

r) OCYIIECTBIISIET ynpaBiieHne (henepaibHO COOCTBEHHOCTHIO;

)  OCYIIECTBISET MEpbl IO OOeCreYeHH0 O0OOpPOHBI  CTpPAHBI,
rocyJapCTBEHHOM O€30MaCHOCTH, peaju3allii BHEIIHEW MmoiauTuku Poccuiickoii
denepanuu;

€)  OCYIIECTBJISIET MEphI MO 00ECHEYEHUI0 3aKOHHOCTH, IpaB U CBOOO
TpaXaaH, MO OXpaHe COOCTBEHHOCTH W OOIIECTBEHHOrO MOpsAaka, Oopbde ¢
MPECTYIHOCTHIO;

)  OCYIIECTBJISIET MHBIE IOJHOMOYMS, BO3JIOKEHHBIE Ha  HEro
Konctutrynueit Poccuiickoit ®denepanuu, ¢eaepaibHbIMU 3aKOHaAMHU, yKa3zaMu
IIpesunenra Poccuiickoit @enepannu.



IIpaButensctBO Poccuiickon depepanuu B LENAX pealn3aludyd  CBOUX
KOHCTUTYLIMOHHBIX TIOJHOMOYHAM HW3JA€T IIOCTAHOBJIEHUS W PACIOPSKEHUS,
o0ecreynBaeT ux UCIOJHEHHE.

Opransl cyneonon Baactu. I[IpaBocynue B Poccuiickoit ®Denepannu
OCYILECTBIISIETCA TOJBKO CYJIOM B YCTaHOBJIEHHBIX 3aKOHOM IIPOLIECCYAIbHBIX
dbopmax, a cyaeOHas BJIacTb — MOCPEACTBOM KOHCTUTYIMOHHOTO, TPaXAaHCKOTO,
aAMUHUCTPATUBHOTO U YTOJOBHOI'O CYJOIPOU3BOICTBA.

Cynebnas  cucrema  Poccuiickoit ~ ®enepanu  yCTaHABIUBACTCS
Koncturynueit Poccuiickoit ®enepanuu u  QpeaepaibHbIM KOHCTUTYIIHOHHBIM
3akoHoM. K opranam cypneOHoit Biactu B Poccuiickoit denmepariii OTHOCSTCS:
denepanbHbIe CyIbI M CYIbI CyObeKTOB Deneparuu.

K ¢denepanbapiM cynam otHocsatcs: Koncrurynuonnsiii Cyn Poccuiickoi
Oepnepannu; BepxoBubii Cyn  Poccuiickoit ®Depnepaiuu, BepxoBHbIE Cynbl
pecnyOuK, KpaeBbie M 00JIACTHEIE CY/IbI, CYABl TOPOJOB (hemepasbHOTO 3HAUYCHUS,
Cy/Jbl aBTOHOMHOW 00JIACTM M aBTOHOMHBIX OKPYI'OB, pallOHHBIEC CY/bl, BOCHHbIC
CHeUaIN3UPOBAHHBIE CY/Ibl, COCTABJISIONINE CUCTEMY (eepalIbHBIX CYI0B 00LIei
opucaukuuy;  Beicummit ApOGutpaxkubii  Cya  Poccuiickoit  ®denepanuu,
denepanbHble apOUTpaXHbIE CYAbl OKPYroB, apOUTpakHbIe CYAbl CYOBEKTOB
Poccuiickoii denepaiuu, cocTaBisiolide cuctemMy (eaepabHbIX apOUTPaX)KHBIX
CyJIOB.

K cynam cyOwektoB Poccuiickoit denepanuu oTHOCATCS: KOHCTUTYLIMOHHBIE
(ycTaBHBIC) CY/IbI I MUPOBBIE CY/IbI CYOBhEKTOB Denepanuu.

Koncmumyyuonno-npagosvle npunyunsl OpraHA3alud U JIEATEIBHOCTH
cynebnoit Brmactu B Poccuiickoit denepamuu 3akperieHsl B KoHctutyruum
Poccuiickoii @eneparun 1 B PDenepaibHOM KOHCTUTYLHMOHHOM 3akoHe oT 31
nexabps 1996 r. Ne 1-DK3 «O cyne6noii cucteme Poccniickoit demeparmmy»’.

1.  Ocywecmenenue npagocyous moavko cyoom. OcCyllleCTBICHUE
MPaBOCYIMSl TOJBKO CYJIOM O3HaudaeT, yTo B Poccuiickonn denepanuu HET U HE
MOKET ObITh HUKAKUX, KPOME CYJIOB, OPraHOB TOCYAapCTBEHHON BIACTU, KOTOPHIC
MOTYT pacCMaTpUBaTh W Pa3peliaTh TPaXKAAaHCKUE, YrOJIOBHBIE W JPYTHE Jeia.
[IpuHIMIT OCYIIECTBICHUS MPABOCYAUS TOJBKO CYyJOM — 3TO FapaHTUsl 3aKOHHOCTH
U TpaBOIOPSAKA, OXpPaHbl NpaB M 3aKOHHBIX HHTEPECOB TpaxJaH M HX
OpraHU3aIUN.

2. Cyobu nezagucumul u nooyuHsromes moavko Koncmumyyuu Poccuiickoti
Deodepayuu u @edeparvbHomy 3axowny. HezaBUCUMOCTBH cynell — BaKkHeIee
yCIIOBHE CaMOCTOSITEIBHOCTU CyA€OHOW BIACTH, YTO TO3BOJISIET OOBEKTUBHO U
OecrpucTpacTHO OCYHIECTBIISITH MPaBOCYyJIME, 3allMIaTh TMpaBa U CBOOOJBI
rpaXKJ1aH. JeucTpyromiee 3aKOHO/1aTEJIbCTBO Poccuiickoit denepanuu
YCTaHABJIMBAET CIICAYIOLIME MPABOBBIC TAPAHTUU HE3aBUCUMOCTH CYIECH:

YCTAHOBJIEHHAS] 3aKOHOM OIpEJIENICHHAas IpoLeaypa OCYyIIECTBICHUS
IPaBOCYyAMsA, KOTOpas MCKIIOYAET IIOCTOPOHHEE BO3JCUCTBHE Ha Cyleu
(BBIHECEHHUE CYJIOM PEIICHUS B COBEIIATEIIbHOM KOMHATE U T. 11.);

2 Cobpanue 3akoHoaarenbeTBa Poccniickoit @enepanuu. 1997. Ne 1. Cr. 1.



npeciaeoBaHue M0 3aKOHY JI000T0 BMEMIATEIhCTBA B JEATEIBHOCTD
110 OCYILECTBIICHUIO MPABOCYIUS;

OCBOOOXIEHHE CyJiel OT 00sI3aHHOCTEW OTUUTHIBATHCS MEpe] KeM Obl
TO HU ObUIO O CBOEH JIEATEIbHOCTH;

YCTaHOBJICHHE 3aKOHOM CIIELIMAIBHOTO MOPSAAKa NPUOCTAHOBICHUS U
IPEKpaLIeHNs] TOJTHOMOYUH CY/IbU;

IPaBO CyJbU HAa OTCTABKY II0 COOCTBEHHOMY MEJIAHUIO HE3aBUCHUMO
OT BO3pacTa;

IPEJOCTAaBIECHUE CYAbE 3a CUET TOCyJapcTBa MAaTEpUaIbHOIO U
COLIMAJILHOTO 00€eCIIeYeH sI, COOTBETCTBYIOIIETO €T0 CTaTycCy;

ocobasi 3amuTa TOCYJapCTBOM CYJbH, YJIEHOB €ro CEeMbU M HX
UMYIIECTBA.

3. Cyovu necmensiemol. IlomHOMOUYNS CyAbU MOTYT OBITH NPEKpPALIECHBI WU

IPUOCTAHOBJICHHl HE WHAYE KaK B MOPSAKE M MO OCHOBAHHUSAM, yCTaHOBJICHHBIM

denepanbHbIM 3aKOHOM. HecMmeHsieMOCTh Cyapu — OJHAa W3 CYNIECTBEHHBIX
rapaHThi €ro He3aBUCUMOCTH.
4. Cyovu HenpukocHoeHHbl. HENpUKOCHOBEHHOCTb Cylned — OJHa U3

HamOoJjiee CYIIECTBEHHBIX TapaHTHl  HE3aBUCUMOCTM  CYyJIeOHOW  BIJIaCTH.
HenpukoCHOBEHHOCTh pacpOCTPaHAETCsS HE TOJBKO Ha JIMYHOCTh CyAbU, HO U Ha
ero JKWIMIIE M CIy>KeOHOEe TIOMEIleHHE, KOPPECHOHACHIINIO, HMYIIECTBO U
JOKYMEHTBI, UCIIOJIb3YEMbIE UM TPAHCHOPT U cpeacTBa cBsi3U. Cylpsd HE MOXKET
ObITh TIPUBJICYEH K YrOJOBHOW OTBETCTBEHHOCTH WHAY€ KaK B TMOPSIKE,
ornpezaensieMoM (eepaibHbIM 3aKOHOM.

5. Pazbupamenvcmeo Oen 6o 6cex cyoax omkpwvimoe. KoHcTutymus
Poccuiickon @enepanuu yCTAaHABIMBAECT, 4YTO CIYLIAHUE JEla B 3aKpPbITOM
3aceJaHNM JIOMYCKAeTCs B CIy4asX, MPEeIyCMOTPEHHBIX (erepalbHbIM 3aKOHOM.
Takke He TOIyCKaeTCsl 3a04HOE Pa30MPATENbCTBO YIOJIOBHBIX J€1 B CyAaX, KpOMeE
Clly4aeB, IPElyCMOTPEHHBIX (peepaibHbIM 3aKOHOM.

6. Cydonpouzeo0cmeo ocywjecmensaemcs. Ha OCHO8e COCMA3AMENbHOCIU U
pasHonpagus cmopoH. IIpuHIHMN COCTA3ATEIPHOCTH W PABHONPABUSA CTOPOH —
BAKHEWIIEE YCIOBUE JIEMOKPATUYHOCTHM  OCYLIECTBIICHHS IPAaBOCYIUs U
BBIHECEHUSI CITPABEUIMBOTO CYIEOHOTO PEIICHUSI.

7. Ilpaso epasicoan yuacmeosams 8 ocyujecmeaieHuu npagocyous. I'paxiane
Poccuiickoii ®enepanuu B MoOpsiaKe, MPeyCMOTPEHHOM (peepanibHbIM 3aKOHOM,
MMEIOT IMPaBO YYacTBOBAaTh B OCYLIECTBICHHM TmpaBocyaus. KoncTutyius
Poccuiickon @enepainuy yCTaHABIMBAET, 4YTO B CIy4dasx, IPEIyCMOTPEHHBIX
(denepanbHbBIM  3aKOHOM, CYJONPOU3BOJICTBO OCYIIECTBISIETCS C y4acTHEM
IIPUCSKHBIX 3aCeNaTeNeH.

8. B coorBerctBun ¢ Koncrturynmen Poccmiickon — ®denepanun
Gunancuposarue cyoo8 npoussoOUmMcs mojbko u3 geoepaibHo2o 0w00xcema u
00JIHCHO 0becneyu8ams 603MONCHOCMb NOJHO20 U HE3ABUCUMO20 OCYULeCMBIIeHUS
npasocyouss 8  coomeemcmeuu ¢  peoeparvHbiM  3aKoHOM.  JlaHHOE
KOHCTUTYIIMOHHOE TOJIO)KEHHUE SIBJISIETCS TapaHTUEH HE3aBUCUMOCTH CyAeOHOMU
BJIACTU KaK OT MCIIOJHUTEIBHOM, TaK U OT 3aKOHOJATEIbHOMN BIACTH



KoHTpoJibHO-HAA30pHBIE OpraHsl rocyAapCTBeHHOU BJIACTH
(mpaBooxpaHuUTENbHBIE OpraHbl). KOHTPOJIbHO-HAI30pHBIE OPraHbl OCYIIECTBISIOT
MOCTOSIHHBIN MOBCEIHEBHBIM HAA30pP U KOHTPOJIb 3a MPABWIBLHOW peanu3anuen u
MPUMEHEHHUEM HOPM IIpaBa OpraHaMu HCIOJHUTEIBHON BIJIACTH, Pa3IUYHBIMU
OpraHu3alysiIMU, YUYPEKICHUSIMH, TPEANPUITUAMHU, TOHKHOCTHBIMU JIUMLIAMHU H
rpaxkaaHaMu. K KOHTPOJIBHO-HAA30pHBIM OpraHaM TIOCYJIapCTBEHHOM BJACTU
otHocarcs: [Ipokyparypa Poccuiickoii @enepanun, CuetHaa nanara Poccuiickoit
denepaluu U Ipyrue OpraHbl TOCYAApPCTBEHHOW BJIACTH, OCYLIECTBIISIOLINE
KOHTPOJIbHO-HAJA30PHBIE byHKUIUU. KoHTponapHO-HAA30pHBIE OpraHbl
rOCYy/JApCTBEHHOM BJIACTU BBIABIISIOT PA3JIMYHbIC HAPYLIECHUS 3aKOHHOCTU W
IIPABONOPSAKA, NPUMEHSIOT K IPAaBOHAPYIIUTEISAM COOTBETCTBYIOIIME CAHKLUU
WIM CTaBAT Tepell KOMIETEHTHBIMH OpraHaMd BOMPOC 00 yCTpaHEHUHU
JONMYUICHHBIX HAPYIICHUM 3aKOHHOCTM W TMPHUBJICYCHUM BHHOBHBIX JIUI[ K
FOPUANYECKON OTBETCTBEHHOCTH.

B cootBercTtBHM ¢ PenepanbHbIM 3aKOHOM OT 17 HOs10ps 1995 1. Ne 168-D3
«O IIpokyparype Poccuiickoii ®enepaunn»3 Ilpoxypamypa  Poccutickou
Dedepayuu — enuHas (QenepaibHas UEHTPAJIU30BaHHAs CHUCTEMA OPraHoOB,
OCYIIECTBIISIOMMUX OT UMEeHH Poccuiickoit deaeparuu HaI30p 3a COOJIOJACHUEM
Koncturyuuu Poccuiickoit denepanuu U MCMOJHEHUEM 3aKOHOB, AEHCTBYIOIIMX
Ha tepputopun Poccuiickoit Penepanuu.

B mensx obGecrniedeHusi BEpXOBEHCTBA 3aKOHA, €IMHCTBA M YKPEIUICHUS
3aKOHHOCTH, 3alllUTHl TPaB M CBOOOJ 4YeENOBEKA M TpakIaHWHA, a TaKKe
OXpaHsIeMbIX 3aKOHOM HHTEpecoB oOmectBa U rocyaapctBa [Ipokypatypa
Poccuiickon denepanuu OCyLIECTBIISECT:

HAJ30p 3a WUCIOJTHEHHEM 3aKOHOB (heJepalbHBIMH MUHUCTEPCTBAMM,
roCyJapCTBEHHBIMA KOMHUTETAMH, CITy>)kKOaMHu U WHBIMU (eepaIbHBIMUA OpTraHaMu
UCIIOJTHUTEILHOM  BJIACTH,  MPEJICTABUTEIBHBIMU  (3aKOHOJATEIBHBIMU) U
UCIIOJIHUTEIBbHBIMU OpraHamMu cyobekToB Poccuiickoit ®Penepanuu, opraHaMu
MECTHOTO CaMOYIIPaBJICHUS, OpraHaMd BOCHHOTO YIIPABJICHHUS, OpraHaMH
KOHTPOJIS, X JOJKHOCTHBIMU JIUIIAMU, OPraHaMU yYIIPABICHUSA U PYKOBOIUTEIISIMU
KOMMEpPYECKMX M HEKOMMEPUYECKMX OpraHM3alvii, a TaKXe 3a COOTBETCTBUEM
3aKOHaM M3JaBAEMbIX MU MPABOBBIX AKTOB;

HAJ30p 3a COOJIIOJICHHEM MpaB U CBOOOJ YeJIOBEKa U TpaKJaHWHA
dbenepanbHBIMU MUHUCTEPCTBAMH, TOCYAAPCTBEHHBIMU KOMUTETAMHU, CIY>KOaMu U
WHBIMH (peiepaibHbIMA OpraHaMU UCIOJIHUTEIBLHOM BJIACTU, TIPEICTABUTEILHBIMU
(3aKOHO/IATENFHBIMU) W UCIHOJHUTEIBLHBIMU OpraHamMu cyObekToB Poccuiickoit
denepauyy, OpraHaMd MECTHOTO CaMOYNPABJIEHHS, OpraHaMyd BOECHHOTO
YIIPaBJIEHUs, OPTaHAMU KOHTPOJIS, UX JTOJDKHOCTHBIMU JIULIAMH, a TAKXKE OpraHaMu
YIIPABJICHUA U PYKOBOJUTEIISIMA KOMMEPUYECKNX U HEKOMMEPUYECKHUX OpPraHU3alnil;

HAJ30p 3a WCHOJHEHHEM 3aKOHOB OpPraHaMH, OCYLIECTBISIONIMMHU
ONEPATUBHO-PO3BICKHYIO JIESATEIBHOCTD, TO3HAHUE U IPEABAPUTEIBLHOE CIIC/ICTBUE;

HAJ[30p 32 UCTIOJIHEHUEM 3aKOHOB CyACOHBIMU MPUCTaBAMU;

3 CobGpanmue 3akoHOnaTenbctBa Poccmiickoit deneparmn. 1995. Ne 47. Cr. 4472.



HaJ30p 3a HCIIOJHEHHEM 3aKOHOB AJMHUHUCTpPAlUsMH OpPraHOB M
YUPEKICHUM, WCIIOIHAIONIMX HAKa3aHUE W IPUMEHSIOIMX HAa3HA4aeMble CyAO0M
MEpbl MPUHYAUTEIBHOIO XapakTepa, aJIMHHUCTPAUUsSMHM MECT COAEPKAHUSA
3a/IEpKAHHBIX U 3aKIIOYEHHBIX TIOJ CTPAXKY;

YTOJIOBHOE MPECIECIOBAHUE B COOTBETCTBHUM C IIOJHOMOYMSIMU,
YCTAHOBJIEHHBIMU YTOJIOBHO-IIPOLIECCYAJIbHBIM 3aKOHOJATENbCTBOM Poccuiickoi
Oenepanuu;

KOOPAMHALMIO JIESITEJIBbHOCTH IPABOOXPAHUTEIBHBIX OpPraHoOB [0
060pb0e ¢ MPECTYMHOCTHIO.

Opransl IpOKypaTyphl:

OCYIIECTBIISIOT MOJHOMOYMS HE3aBUCUMO OT (heiepaibHbIX OPraHoB
roCy/1apCTBEHHOM BJIACTH, OPraHoB TOCYJIapCTBEHHOM BJAcTH CyObBEKTOB
Poccuiickoit ®denepainny, OpraHoB MECTHOTO CaMOYMHpaBIEHHs, OOIIECTBEHHBIX
00BEIMHEHNI W B CTPOIOM COOTBETCTBUU C JCHCTBYIOIIMMHU Ha TEPPUTOPUU
Poccniickont @enepannn 3aKkOHAMU;

JNEUCTBYIOT IJIaCHO B TOW Mepe, B KaKOM 3TO HE IPOTUBOPEUUT
TpeOOBaHMUSIM 3akoHOJaTenbcTBa Poccuiickoit ®enepanuu o0 oxpaHe IpaB U
CcBOOOJ TpaxaaH, a Takxke 3akoHojarenbcTBa Poccuiickoin ®enepauuu o
rOCyJapCTBEHHOM Y MHOM CIIELIMATIbHO OXPAaHsEMOM 3aKOHOM TalHE;

uHopMUpPYIOT (deaepalibHble OpraHbl TOCYJAapCTBEHHOM BIIACTH,
OpraHbl TOCYJapCTBEHHOW BJIacTH CyOBeKTOB Poccuiickoit denepanuu, opraHbl
MECTHOI'0 CaMOYIIPABJICHUS, & TAK)KE HACEIICHUE O COCTOSTHUMU 3aKOHHOCTH.

Cuemnas  nanama  Poccutickoii  @Dedepayuu  SBISIETCS  TOCTOSHHO
JIEHUCTBYIONUM OpPraHOM TOCYJapCTBEHHOTO (UHAHCOBOTO KOHTpossi. B cBoei
nearenpHoct CuerHas mnanara pykoBoacTByercs Koucrtutryuweit Poccuiickoi
Oenepaunn, DenepanbHbiM  3akoHOM  «O  CuernHo mnamare Poccuiickon
Oeneparun» ot 11 suBapa 1995 1. Ne 4-@3, npyrumu 3akonamu Poccuiickon
denepanni.

CueTHas manara OCyLIECTBISIET KOHTPOJb 32 MCHOJHEHUEM (eaepalbHOro
OroJ)KeTa Ha OCHOBE NMPUHLHUIIOB 3aKOHHOCTH, OOBEKTUBHOCTH, HE3ABUCUMOCTH U
[JIACHOCTH.

K npasooxpanumenvuvim opeanam 6 Poccuiickoii @edepayuu OTHOCSTCS
TaKkxke opeanvl muauyuu. Mumuus B Poccuiickoin denepauuu — 3TO CUCTEMA
rOCYJapCTBEHHBIX OpPraHOB MCIIOJIHUTEIBHOM BJIACTH, MPU3BAHHBIX 3alUIIATH
KHU3Hb, 3]I0pOBbE, IpaBa M CBOOOABI TIpa)KAaH, COOCTBEHHOCTb, HHTEPECHI
oOImecTsa W TroCylapcTBa OT TPECTYNHBIX W HMHBIX MPOTHUBOIPABHBIX
MOCATATENbCTB W HAJCIICHHBIX IPABOM NPUMEHEHUS MEP IMPUHYXKACHUS B
IpeJiesax, yCTaHOBJIIEHHBIX 3aKOHOATeIbCTBOM Poccuniickoit @enepannu.

Munnnms BXOAUT B cucteMy MuHHCTEpCcTBa BHYTpEeHHMX nen Poccniickon
denepannm.

B coorBerctBun ¢ ®enepanbubiM 3akoHOM OT 18 ampens 1991 r. Ne 1026-1
«O MunMUUM» 3a1a4aMy MUJIULUA SABIISIIOTCS:

oOecneueHne 0€30IMaCHOCTH JIUYHOCTH,

NPEAYNPEKICHHUE u [IpECEYEHUE NPECTYIUIEHU I u
aIMUHUCTPATUBHBIX IIPABOHAPYLIECHU;



BBISIBJICHUE U PACKPBITUE NTPECTYIUICHUN;

oxpaHa OOIIECTBEHHOTO TMOpsAKa M oOecredeHnue OOIEeCTBEHHON
0e30IacHOCTH;

3alllMTa YaCTHOM, rocyJapCTBEHHOM, MyHUIIMIAIbHOW U UHBIX (POpM
COOCTBEHHOCTH;

OKa3aHHe MOMOIIY (PU3NYECKUM U IOPUJIMYECKUM JIMIAM B 3alIUTE UX
IIpaB 1 3aKOHHBIX UHTEPECOB B MPEJIETaX, YCTAHOBICHHBIX HACTOAIIUM 3aKOHOM.

JleATenbHOCTh MWJIMLMK  CTPOMTCS B COOTBETCTBUM C IPUHUHUIIAMU
YBaXEHUSI MpaB M CBOOOJI YeJIOBEKAa M Tpa)KJaHWHA, 3aKOHHOCTH, T'yMaHU3Ma,
[JIACHOCTH.

Mwmnusa pemaer CTodlMe Nepel HEM 3aJadyd BO B3aUMOJICHUCTBUU C
JAPYTMMM T'OCYJAapCTBEHHBIMU OpraHaMM, OpPraHaMd MECTHOI'O CaMOYIIPaBIICHHS,
OOIIECTBEHHBIMU OOBEAMHEHUSIMU, TPYAOBBIMU KOJUIEKTUBAMHU U TpakJIaHaMH, a
TAK)K€ MYHUIMOAIbHBIMA  OpraHaMy OXpaHbl OOLIECTBEHHOI'O  MOPSIKA,
NEeATENbHOCTh KOTOPBIX PEryJupyeTrcss (enepaibHbIM 3aKOHOM, 3aKOHAMHM U
MHBIMH HOPMATHBHO-IIPABOBBIMU aKkTamMu cyObekToB Poccuiickoit denepanuu u
HOPMaTUBHO-IIPABOBBIMU aKTaAMH OPraHOB MECTHOT'O CaMOYIIPAaBJIEHU.

4.3. IIpaBoBbl¢ OCHOBBI OPraHU3ALMHU IOCYAAPCTBEHHOM CIIYKObI

l'ocyoapcmeennas cayscoa — 310 NpodecCHOHAIbHAS JEATEIbHOCTh I10
00ECHeUYeHNI0  HCIOJHEHHUS  IOJHOMOYMN  TOCYAAapCTBEHHBIX  OPraHOB.
['ocynapctBennas ciyx06a B Poccuiickoit denepariu BKItOYaeT B ceOsl:

a) (denepanbHyI0 TOCYJapCTBEHHYIO CIYKO0Yy, HaXOMSIIYIOCS B BEJCHHUU
Poccuiickon denepanuu;

0) rocymapCcTBeHHYIO0 CIyx)O0y cyObpekToB Poccuiickort ®Denepanuu,
HaxOJSIIYIOCS B UX BEICHUMU.

HopmaruBHO-ipaBoBOi 0a30il OpraHu3aluy TrOoCydapCTBEHHOW CIy>KObI B
Poccuniickont @enepauun sasistores: Konctutynus Poccuiickonn ®Penepanuu,
OenepanbHbii 3akoH «OO0 OCHOBax TrocyAapCcTBEHHOW ciyxObl Poccuiickoi
Oenepaunmn» oT 31 uronsg 1995 r. Ne 119-D3 ¢ nocneayommMu U3MEHEHUSIMU U
JOTIOJTHEHUSIMU, (peiepaibHble 3aKOHBI M HWHbIE HOPMATHBHBIE MPABOBBIC AKTHI
Poccuiickoii ®denepanuu, a TakKe KOHCTUTYLUHH, YCTaBbl, 3aKOHbl U WHbBIC
HOPMAaTHUBHBIC MPABOBBIEC aKThl CyOBEeKTOB Poccuiickoit deneparuu.

INocynapcTBenHas cityx06a OCHOBaHA Ha CJIEIYIONTUX MPABOBBIX MPUHIIUITAX:

1)  BepxoBenctBa  Konctutynum — Poccuiickoit ~ ®enepauun U
dbenepanbHbIX 3aKOHOB HaJl HMHBIMH HOPMATHBHBIMH IPAaBOBBIMU aKTaMH,
JOJDKHOCTHBIMM ~ MHCTPYKLMSMU  IIPU  HCHOJIHEHUHU  T'OCYHAApPCTBEHHBIMU
CIIy’KallliMU JIOJDKHOCTHBIX 00s13aHHOCTEH M 00ecTIieueHH UX IPaB;

2)  nOpuoputrera mnpaB M cBOOOJ UEIOBEKA W TPAXKIAHUHA, UX
HETIOCPEICTBEHHOTO  JEHCTBHUS: O0O0SI3aHHOCTH TOCYJAApCTBEHHBIX — CIY’KallUX
IPU3HABATh, COOJIIOIATH U 3alUILIATh ITpaBa U CBOOO/IbI YEIOBEKA U TPaXAaHNHA;

3) eouHCTBA CHCTEMBI TOCYJApCTBEHHOM BIACTH, pa3TpaHUUYCHUS
IPEAMETOB



BefeHuss Mexnay Poccuiickoit @enepanmern u cyobekramu Poccuiickoit de-
JepaLtH;

4)  pa3nmeneHuss BIACTH HA 3aKOHOJATENbHYIO, HCIOIHUTENIbHYIO H
CyeOHY10;

5)  paBHOro Joctyna TpaxJaH K TOCYJapCTBEHHOM Cilyk0e B
COOTBETCTBHUH C UX CIIOCOOHOCTSIMM U PO(HECCHOHATIBHOM MOATOTOBKOM;

6)  00s3aTe’abHOCTM ISl TOCYJApCTBEHHBIX  CIIy)KallUX pELIeHUl,
IPUHATHIX BBIILIECTOSIIIUMU TOCYJaPCTBEHHBIMU OpPraHaMu M PYKOBOJUTEISIMU B
npenenax ux MOJHOMOYMH M B COOTBETCTBUM C 3aKOHOAATENLCTBOM Poccuiickoi
denepanuu;

7)  enuHCTBa OCHOBHBIX TpeOoBaHUil, IPEIbABISEMBIX K
rOCyapCTBEHHOM CITYKOe€;

8)  mpodeccuonanuzma U KOMITETEHTHOCTH rocyJapCTBEHHBIX

CITyKalluX;
9)  INIACHOCTH B OCYILIECTBIEHUHU TOCYAAPCTBEHHOU CIIyKOBI;
10) OTBETCTBEHHOCTHU roCyAapCTBEHHBIX CILyKalux 3a

IIOArOTaBJINBACMBbIC nu IMPUHUMACMBIC PpeIICHUA, HCUCIIOJTHCHHUC 00
HCHaJJICKACC UCIIOJTHCHUC MU CBOUX JOJIXKHOCTHBIX O6H33HHOCT€I>1;

11) BHemapTUHHOCTH rocyJapCTBEHHOU CITY kOBl OTJICJICHUS
PEIUTUO3HBIX 00BEAMHEHHH OT TOCYAapCTBa;
12)  crabuibHOCTH KaJIpoB rocyJapCTBEHHBIX CITyKalux B

rOCyapCTBEHHBIX OpraHax.

T'ocyoapcmeennas 001x#cHOCMb — 3TO NOJDKHOCTH B (pefiepalbHbIX OpraHax
roCyJJapCTBEHHOM BJACTH, OpraHaXx TOCYJapCTBEHHOW BJIACTH CyOBEKTOB
Poccuiickon ®enepaunu, a TakKe B HMHBIX T'OCYJIApPCTBEHHBIX OpraHax,
oOpazyembix B coorBerctBUM ¢ Koncruryuumeir Poccuiickoit ®enepanuu, ¢
YCTAHOBJICHHBIM KPYIOM OOSI3aHHOCTEH 1O UCHOJHEHUI0O W  O00ECICUCHUIO
MMOJTHOMOYMK JAHHOTO TOCYJapCTBEHHOTO OpraHa, JCHEKHBIM COJEpPKAHUEM H
OTBETCTBEHHOCTBIO 32 UCIIOJTHEHUE ITUX 00S13aHHOCTEM.

Bce rocymapctBenneie  nmoimmkHoctd B Poccmiickon  depepanuun
NOAPA3AEISIOTCS HA TPU OCHOBHBIE KaTeropuu: «A», «b» n «By.

l'ocymapcTBeHHBIE  OJDKHOCTH — KaTEropuM  «A»  yCTaHABJIMBAKOTCSA
Koncruryuuei Poccuiickon denepauuu, dbenepanbHBIMU 3aKOHaAMH
(rocynapctBeHHble JoiKHOCTH Poccuiickoit  denepaiuu), KOHCTUTYIHUSIMHU,
yctaBamMu cyObekToB Poccuiickoit ®denepainuu (rocyJapCTBEHHBIE JOHKHOCTU
cyorektoB Poccuiickoit deneparuu) s HEMOCPEICTBEHHOTO HCIOTHEHUS
noJIHOMOUYU rocyaapctBeHHbIX opraHoB (IIpesmaent Poccuiickoit ®enepanuu,
[Ipencenarens IlpaButenscrBa Poccuiickoii Penepanuu, npeacenaresid IMajiaT
®enepansnoro CoOpanmst Poccuiickoit ®denepannu, pyKOBOAWTEIH OPraHOB
3aKOHO/ATEIbHOW U UCIIOTHUTEILHOM BllacTh cyObekToB Poccuiickoit denepanuu,
JEMyTaThl, MUHUCTPBI, CYJIbU U IPYTHE).

l'ocynapcTtBeHHble  JOJDKHOCTHM — Kateropuu  «b»  yupexparorcss B
YCTaHOBJICHHOM 3aKOHOAATenbCTBOM Poccuiickon dPenepauuu NOPsSAKE I
HETMOCPEJACTBEHHOTO 00€CTICYeHUsI MCTIOJHEHUS MOTHOMOYMM JIMI, 3aHUMAIOIIUX
JOJKHOCTH KaTErOPUH «A».



I'ocymapcTBeHHBIE JOJKHOCTHU KaTeropuu «B» YUYPEKIAIOTCS
roCyJapCTBEHHbIMH OPIaHAMM ISl UCIIOJHEHUS U 00€CIeUeHUs: UX MOJHOMOYHH,
T. €. HE KOHKPETHBIX JOJDKHOCTHBIX JIMI, 4 TOCYyJAapCTBEHHBIX OpPraHOB Kak
TaKOBBIX.

T'ocyoapcmeennwiii cayscawuii — 3T0 JOIKHOCTHOE JIUIO, HAXOAIIEecss Ha
rOCYJIapCTBEHHOM CIIy»0e, HCIONHSIomEee O0sS3aHHOCTH, MPEeayCMOTPEHHbIE
3aHUMAE€MOW TOCYJAapCTBEHHOM JIOJKHOCTBIO, U  IOJYYarollee 3a CBOIO
NESTENBHOCTh JICHEKHOE BO3HATPaXKICHHE U3 CPEACTB (PeAepalbHOro OroKeTa
WM CPEJCTB OI0KEeTa COOTBETCTBYIOMIEro cyobekTa Poccuiickoit deneparumu.

['ocynapcTBeHHBIM — CIIyXKaIllUM  MOXET OBbITh  TOJBKO  TpaKJIaHUH
Poccuiickoii @enepanuu. MHOCTpaHHbIe rpakaaHe WK JiMIa 0€3 TPaXTaHCTBA HE
MOTYT OBITh TOCYJAPCTBEHHBIMH CITy>KamuMu. He MOTYT OBITh rOCY1apCTBEHHBIMU
coykampMmu H rpaxnpaHe Poccuiickon ®enepanmu, MMEHOLIME TPaXIaHCTBO
MHOCTPAHHOI'O T'OCYJapcTBa (JIBOMHOE Ipa)KJaHCTBO). VCKIIFOUEHHE COCTABIISIFOT
Clly4ad, KOTJa UX JIOCTYI K rOCYIJapCTBEHHOW CIy»)0e MpsIMO YpETryJIHpOBaH Ha
B3aMMHOW OCHOBE MEKI'OCYAapCTBEHHBIMU COTJIAIICHUSMH.

['ocynapcTBeHHast JOJKHOCTh YCTAaHABIMBAETCS TOJIBKO B TOCYJaPCTBEHHBIX
opraHax. He  SABIAIOTCA  TOCYyIAapCTBEHHBIMM  CIY)KAIIMMH  CIy’)Kallue
rOCYJapCTBEHHBIX MPEANPUATUNA, YUPEKICHUH W OpraHu3aluii (B TOM YHCIE
YUpEeXKACHUHN 3JpaBOOXPAHECHHUS, KYJIbTYPbl, 00pa30BaHUs U . ).

B 3aBucuMocTM OT BHAA TOCYJAapCTBEHHOIO OpraHa pas3IMYyaroTcs
rOCYJJapCTBEHHBIE CIIyXKallue:

OpraHoB MPEJICTABUTEILHON (3aKOHOJATENIBbHOM) BIACTH — almnapaToB
nanat ®enepanpHoro CoOpaHus U 3aKOHOIATEIBLHBIX OPraHOB CyOBheKTOB Poccuii-
ckout denepanunu;

OpraHoB HCIOJIHUTEIbHOM BiacTu — Aamuuuctpauuu lIpesuneHra
Poccwmiickoit ®@enepanuu, aAMUHACTpPALMA TPE3UACHTOB (TJIaB) CyOBEKTOB
Poccniickonn ®@enepannn, annaparos lIpaBurenscrBa Poccniickonn ®Penepannn u
paBUTENBLCTB CyOBbEeKTOB Poccuiickoil dexnepanuu, anmnapaToB MUHUCTEPCTB U
BEJIOMCTB;

opraHoB cyneOHoM Biactu — anmapatoB KonctutynuonHoro Cyna
Poccuiickoii  ®enepanyiv, KOHCTUTYLUHMOHHBIX CYJOB pecnyOJuK B COCTaBe
Poccuiickoit ®denepanii U yCTaBHBIX CYAOB Jpyrux cyoOnekToB Poccuiickoi
Oenepaunu, anmapatoB BepxoBHoro Cyaa Poccuiickoit  ®@enepaiuu  u
COOTBETCTBYIOIIMX  CYJOB  OOIEH  IOPHUCIUKIIMH, amnmapatoB  Beiciiero
Apoutpaxxnoro Cyna  Poccuiickoii  ®emeparui ¥ COOTBETCTBYIOIIMX
apouTpaxHbIX cyaoB Poccutickoit denepanyuy;

opranoB IIpokyparypsl Pocculickon @enepanumn.

l'ocynapCTBEHHBIN CIIy)KalllMil TPHU MUCIOJHEHUUM CBOUX JIOJKHOCTHBIX
00s3aHHOCTEN BCTYIIAET B OINPEAEIICHHBIE PABOBbIE OTHOILIECHMS. Bo-niepBhIX, 3TO
OTHOWIEHUS TOCYAAPCTBEHHOI'O CIYKAIleTO C TIOCYJApCTBEHHBIM OpPraHOM IO
MOBOJYy CBOEH MpodecCHOHAIIBHOW (TPyJ0BOM) AesATEIbHOCTU. BO-BTOpBIX, 3TO
OTHOILIEHUS TOCYJTapPCTBEHHOTO CIIYKAIIETO ¢ TPETBbUMHU JIMLIAMU — OPTaHU3aLUsIMU
WM TpaxaaHamMu. Takue OTHOILIEHHS BO3HUKAIOT B CBSI3M C MCIOJIHEHUEM



rOCyJapCTBEHHbIM  CIIYXalllMM  T'OCYJapCTBEHHO-BJIACTHBIX  MOJHOMOYHUMI
(mpuHATHE PELICHU, 0053aTENbHBIX ISl TPETHUX JIMI U 1. ).

4.4. OpraHsl rocy1apcTBeHHOH BJIACTH M MECTHOE CaMOYIIpaBJICHUE

Mecmnoe camoynpasénenue — 3T0 OfHa U3 (POPM OCYIIECTBICHHS BIACTH
HApoJaOM.  SIBissick  MHCTUTYTOM  TpaXJaHCKOro  o0IlecTBa  MECTHOE
caMOYIIpaBJIeHUE BBICTYMAET Kak crnocod (opmupoBaHus MyOIMYHON BIACTH HA
MEeCTaXx M OJHOBPEMEHHO Kak QopMa yyacTusi TpaxJaH B YIpaBICHUU
roCy1apCTBOM.

MecTHOe camoymnpaBieHHe Kak (opMa OCYIIECTBICHHs BJIACTH BO3HHUKJIIA
eme B TIyOOKOH apeBHOCTH'. B Hambonee IIONHOW CTENEHH MECTHOE
CaMOyIpaBJIEHUE pAa3BHUBACTCA B YCIOBUAX JeMOKpaTthd. ImeHHO 1ipm
JEMOKPAaTHYECKOM  ITOJIMTHYECKOM  PEXKHUME  MECTHOE  CaMOyIpaBJICHUE
00ecreuynBaeT CaMOCTOSITEIbHOE PELICHUE HACEJIEHUEM BOMPOCOB MECTHOTO
3HAYEHUS HEMIOCPEACTBEHHO U YEPE3 CBOUX MPEICTABUTENEH.

MectHoe camoympaBieHue B Poccuiickoit  ®epepaunu  —  ¢dopma
OCYLIECTBJIEHUS HApOJOM CBOEW BiacTH, oOecneuyuBaromas B Ipeenax,
YCTAHOBJICHHBIX 3aKOHOM, CaMOCTOSITEIbHOE U TMOJI CBOK OTBETCTBEHHOCTH
pELIEHNE  HACEJIICHUEM  HENOCPEACTBEHHO W  4YE€pe3 OpraHbl  MECTHOIO
caMOyIpaBJI€HUs BOIPOCOB MECTHOTO 3HAYEHUSI, UCXO/Isl U3 UHTEPECOB HACEIEHUS,
C Y4ETOM MCTOPUYECKUX U UHBIX MECTHBIX TPaAULUN.

Byayun wmakcumanbHO  OpUOIMIKEHHBIM K  HACEJEHUIO, MECTHOE
CaMOYIpaBJIEHUE SBJISIETCS MEPBUYHBIM YPOBHEM OpraHH3alud IyOJIUYHOU
BJIAcTH, 0OECIEUNBAIOIIUM B KOHEYHOM CUETE YCTOMYUBOCTD U JIEMOKPATUYECKUI
XapakTep BCEU CUCTEMBI BIIACTHBIX CTPYKTYP.

IIpasosyro ocHogy MECTHOIO CaMOYMNPABJIEHUS COCTABISIOT: KOHCTUTYLMS
Poccuiickoit denepanuu, deaepanbHble KOHCTUTYLIMOHHBIE 3aKOHBI, (heepaabHbIe
3aKOHbI U NIPUHUMAEMBIE B COOTBETCTBUU C HUMU WHBbIE HOPMATHBHBIE ITPABOBBIC
aKThl (enepagbHbIX OPraHOB rOCYJIapCTBEHHOM BiAacTH (yKa3bl U PacCOPsHKEHUS
[Ipesunenra Poccuiickonn ®denepanuyd, NOCTAHOBIEHUS U PACHOPSKEHUS
[IpaBurensctBa Poccuiickoi @enepanuy, WHbIE HOPMAaTUBHBIE IIPABOBBIE AKTHI
benepanbHbIX OPraHOB UCTIOIHUTEIBHON BJIACTH), KOHCTUTYIIMH (YCTaBbl), 3aKOHBI
U HMHbIE HOPMATUBHBIE TIpaBOBbie akThl CyOBekTOB Poccuiickoit denepanumu,
yCTaBbl MYHHIIUTIAIBHBIX 00pa30BaHUI, MPUHATHIE HA CXOJIaX TPaXXIaH U MECTHBIX
pedepeHymMax pelieHus, HOpMaTHBHbIE IPaBOBbIE AKThl OPraHOB MECTHOIO
CaMOyIIpaBJICHU.

Opranbl MECTHOTO CaMOYIpaBIEHUs O00JIaaloT  0CcOoOO0W  MPUPOION.
Cormacno Konctutynun Poccniickonn @enepanuyn OHM HE BXOASAT B CUCTEMY
rOCYJJapCTBEHHBIX OpPraHoB. B3aMMOOTHOIIEHUS OpPraHOB TOCYJAapCTBEHHOU
BJIACTHU M MECTHOI'O CaMOYIIPABJICHUS OCHOBBIBAIOTCA HAa IPABOBBIX ITPUHLHAIAX,
3akpemieHHbix  Konctutrynueir  Poccuiickoit  @enpepauuu,  deaepanbHbIM

4
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3aKOHO/ATEIbCTBOM M 3aKOHOJATEIbCTBOM CcyObekTa PDemepanii 0 MECTHOM
CaMOyIIPaBJICHUN.

XOTd OpraHbl MECTHOTO CAMOYIIPABJIEHUSI M HE BXOIAT B CHUCTEMY
rOCYJIapCTBEHHBIX OPraHOB, HO OHM HAaXOJATCS B CHUCTEME TIOCYIAapCTBEHHO-
BJIACTHBIX ~ OTHOWIEHWWA. Dbyayun  OpPraHM3allMOHHO  OTACJIEHHBIMH  OT
rOCyJJapCTBEHHOM BJIACTH, OpraHbl MECTHOI'O CaMOYIPAaBJIEHUS (PYHKIMOHAIbHO
CBsA3aHbl ¢ HeW. OpraHbl TOCYJIapCTBEHHOM BJIACTH CO3AAI0T HEOOXOAMMBbIE
IPAaBOBbIE,  OpPraHU3AallMOHHBIE, MaTEepUAIbHO-(UHAHCOBBIE  YCIOBHS  JIs
CTAHOBJICHHS U Pa3BUTUSA MECTHOI'O CaMOYIIPABICHHsS U OKa3bIBAIOT COJIEUCTBUE
HACEJICHUIO B OCYLIECTBICHUM IIPaBa Ha MECTHOE camoympasieHue. ['ocynapcrso
yCTaHABIUBAeT oOOIIMEe IPaBOBbIE MNPUHIUIBl OPraHU3alUA M AESITEIbHOCTU
MECTHOTO  CaMOYIPABJICHUSA, pa3sTPaHUYUB IIPEAMETbl BEICHHUS  OpPraHOB
rOCy1apCTBEHHOM BJIACTU U OPTaHOB MECTHOTO CaMOYIIPABIICHHUS.

K nonHomouusiM QenepanbHbIX OpPraHoB TOCYJAapCTBEHHOW BJIACTH
OTHOCUTCA  ONpeleieHue OOUMX  NPUHUMIIOB  OpraHU3aldd  MECTHOTO
caMoyImpasieHus B Poccuiickonn @enepanuu, a TakKe IPAaBOBOE PETYJIHUPOBAHUE
o npeaMeram BegeHuss Poccuiickon depepanuy v 1Mo npeaMeTaMm COBMECTHOTO
Benenus Poccuiickoit ®enepauun u cyobektoB Poccuiickoit ®denepanuu B
o0jacT MECTHOro camoympasiieHus. IlepeueHp BOIPOCOB IO COBMECTHOMY
BEJICHUIO — 3TO BOIIPOCHI, KOTOPbIE TPEOYIOT €IMHCTBA [IPABOBOI'O PErYJIUPOBAHUS
Ha BCEH TEPPUTOPUM CTPAHbl U MOT'YT IIPUBECTH K HAPYLICHUIO SKOHOMHYECKOIO
1100 MOJIUTUYECKOTO MPOCTPAHCTBA CTPAHBI.

K nomHomouunsM opraHoB ToCyAapCTBEHHOM BiiacTu cyObekToB Poccuiickoit
®enepauyn B 00JaCTM  MECTHOTO CaMOYIIPAaBJICHHUS OTHOCUTCS IPaBOBOE
peryJMpoBaHie BOIPOCOB OpraHU3allMd MECTHOI'O CaMOYIIpaBJiCHUS B CyOBEKTax
Poccuiickoii  ®enepany, NpaBOBOE pPETryJIUPOBAHHME IpaB, OOS3aHHOCTEH U
OTBETCTBEHHOCTH JOJKHOCTHBIX JIMII U OPTaHOB MECTHOI'O CaMOYINPABJIEHUS I10
npeaMeTam BeleHUs cyOobekToB Poccuiickoit ®denepanuu, a Takke B Ipenaenax
MOJIHOMOYMI  OpraHOB TOCYAapCTBEHHOM BiacTH CcyObekToB Poccuiickoi
Qenepauuu 10 MpeAMETaM COBMECTHOTO BeneHus Poccuiickon dPenepauuu u
cyowrekToB Poccuiickoit denepanuu.

Opranpl MECTHOI'O CaMOYIpPAaBJICHUS HaJElIeHbl O0BEMOM COOCTBEHHBIX
IIOJIHOMOYMM, KOTOpBIE O4YepuYeHbl paMkKaMu IpaBa. CBOM IIOJHOMOYHS OHHU
OCYILECTBJISIIOT  CaMOCTOATENIBHO, II0 CBOEMY YCMOTPEHHIO B  IIpejelax
MOJTHOMOYHM, YCTaHOBJIEHHBIX 3aKOHOM. (COOCTBEHHBIE MOJHOMOYMSI — 3TO MX
cOOCTBEHHasl MOJMTHYECKas OTBETCTBEHHOCTb Iiepe] Uu30upareasiMu, Mepen
I'PaKIaHAMM.

Oprasbl MECTHOI'O CaMOYIIPABJICHUS U JIOJDKHOCTHBIE JIMI[A MECTHOI'O CaMo-
YIPaBIEHHUsT HECYT OTBETCTBEHHOCTb MEPEN HACEJIECHHEM MYHMIIUMIIAJIBHOIO
o0pa3oBaHMsl, TOCYAApCTBOM, (PU3NYECKMMH U IOPUAMYECKUMHU JIMLIAMU B
COOTBETCTBUM C 3aKOHOM. OCHOBaHMSI M TOpPAJOK PELICHHUS BOIPOCOB 00
OTBETCTBEHHOCTHM  OpPraHoB  MECTHOI'O  CaMOYIpaBJEHUS U  BBIOOPHBIX
JOJKHOCTHBIX JIML] MECTHOT'O CaMOYIIPABJICHUS II€pe]l HACEIICHUEM OIPEACIIIOTCS
yCTaBaMM MYHULMINAIBHBIX OOpa3oBaHUN B COOTBETCTBUM C (heaepalibHbIM
3aKOHOJATEIBCTBOM O MECTHOM CaMOYIIPABJICHUHU.



OTBETCTBEHHOCTh OPTaHOB MECTHOI'O CAMOYIIPABJIEHHUS U JOJKHOCTHBIX JIUIT
MECTHOTO CaMOYIIPABJIEHHUS MEPe] rOCyAapCTBOM HACTYNAET B CIy4ae HapyLICHUS
umu Konctutynuu Poccuiickoit ®denepanun, KOHCTUTYHMH (ycTaBa) CyObeKTa
Poccuiickoit @enepanuu, GpeaepaibHbIX 3aKOHOB, 3aKOHOB cyObekTa Poccuiickoi
®denepanuy, ycTaBa MYHHMIMNAIBHOIO OOpa30BaHUs, a TaKKe HEHaIJIEkKaIIero
VICIIOJIHEHUS OTJIEJIBHBIX FOCYAAPCTBEHHBIX ITOJJTHOMOYHNN.

Opranbel rocyapCTBEHHOM BJIACTU MOTYT JEJIETHMPOBATH OIPEIEICHHbIE
BOIPOCHI (YacTh CBOMX TIOJHOMOYHMU) OpraHaM MECTHOTO CaMOYIPaBICHUSI.
YOJIHOMOUYEHHBIE OpraHbl TOCYAAPCTBEHHOM BIIACTH OCYILECTBIISIOT KOHTPOJIb 32
VICIIOJIHEHUEM OPraHaMH MECTHOI'O CaMOYIIPABJIEHUS U JOJDKHOCTHBIMU JIMIAMHU
MECTHOT'O CaMOYIIPABJIEHHUS MIEPENAHHBIX FOCYAAPCTBEHHBIX IMOJHOMOUYMM. Bomnpoc
OTBETCTBEHHOCTH 3a BBITIOJIHEHHE COOTBETCTBYIOIIUX JIE€JIETUPOBAHHBIX (YHKIIUN
pemaercs B KaKJIOM KOHKPETHOM CIIy4ae OTIEIBHO.

ITo cBoeit mpupoae B (deaepaTHBHOM TOCYAApCTBE MYHUIIAIIATUTETHI B
pasnuYHBIX CyObekTax Deaepannu WUMEIOT CBOM OCOOCHHOCTH, CBSI3aHHBIE C
UCTOPUYECKUMU W HHBIMH MECTHBIMHU TpaguuusMu. CTpyKTypa, NPUHIHUIBI
00pa3oBaHUsl U JEATEIIBHOCTH MYHUIIMMNAIBHBIX OOpa30BaHUM yCTaHABIMBAIOTCS
(denepanbHbIM 3aKOHOAATENBCTBOM. A 3aKOHOAATENbCTBO cyObekTa denepanuu
0osee MoApOOHO pEryaupyeT MOPSIOK O0pa3oBaHUS U JIEATEILHOCTH OpPraHOB
MECTHOT'O CaMOYIIPaBJICHUS.

CyObekTsl Dezepaliud CaMOCTOSITEIBHO PEIIAIOT BOMPOCHI O CHocoOax
dbopMHupOBaHUA OpPraHOB MECTHOTO camoyrmpaBieHusi. Opranbl MECTHOTO
caMOYTIpaBlieHUsI W30MpAlOTCS BCEM HACEJICHHEM HEMOCPEJACTBEHHO WM JKe
OpraHbl MECTHOTO CaMOyNpaBieHHs (HOPMHUPYIOTCS 3a CYET BBIOOPHBIX
JOJDKHOCTHBIX JIAI[ MaJIbIX TOPOJIOB M IIOCEJIKOB, KOTOPBIE BXOISAT B COCTaB
paroHa.

B3auMooTHOMmIEHNST OpraHOB rOCYJaPCTBEHHOW BJIACTH U OPTaHOB MECTHOTO
CaMOyIpaBJIEHUS CTPOSITCS CIECAYIOIINM 00pa3oM: BO-IIEPBBIX, OPraHbl MECTHOTO
CaMOyIPaBJIEHUs OCYIIECTBIISIIOT CBOIO JAESATENBHOCTh B CTPOTO YCTAHOBJICHHBIX
3aKOHOM TIpEeAeiax HMX KOMIIETCHIUH; BO-BTOPBIX, KOHTPOJIb 34 3aKOHHOCTBIO
pELIEHUH OpPraHoB MECTHOIO CaMOYIIPABJIEHUSI OCYILIECTBIACTCS OpraHamu
CyneOHOM BIIaCTWU M OpraHaMu NpPOKYpaTyphbl; B-TPETbUX, B COOTBETCTBHH C
Koncturyumeit Poccuiickoit deaepanuu opraHbl MECTHOTO CaMOYIIPaBJICHUS
MOT'YT HaJEATbCA HEKOTOPBIMU I'OCYAaPCTBEHHBIMU ITOJTHOMOYUSMMU.

JleATenbHOCTh OpPraHOB MECTHOI'O CAMOYNPABJICHUS IO pean3aluu
JIEJIETUPOBAHHBIX WM T'OCYJApPCTBEHHBIX IOJHOMOYHN ITOAKOHTPOJIbHA OpraHam
rocyJapcTBeHHOW BiacTh. Opra"bl TOCYJapCTBEHHOW BJIACTU B 3TOM Clyyae
OCYIIECTBJISIOT TPSIMOM  KOHTPOJb 3a IEJeCOO00Pa3HOCThI0 TMPHUHUMAEMBIX
OpraHaMy MECTHOTO CaMOYNPABJICHUS PELICHUM.

3aKOHOIATENBCTBO O MECTHOM CaMOYIIPABJICHUH YETKO 3aKpEeIUISIeT
MIOJITHOMOYHSI OPTaHOB MECTHOTO CaMOYTPAaBIIEHUS, MOPSAOK MX (OPMHUPOBAHUSA,
UX OTBETCTBEHHOCTh U CIIOCOOBI 00ECTIEYEHUS UX PECYPCOB.

OYyHKIIMM  MECTHOTO CaMOYIpaBJEHUS, KOTOpPblE HEOOXOAUMBI ISt
oOecrieueHusl >KU3HEJEATCIIbBHOCTH HACEJIEHHBIX IYHKTOB, 3TO0 — JKUJIMUIIHO-
KOMMYHaJIbHOE X031 CTBO, 0JIar0yCTPOMCTBO TEPPUTOPUI, OPTaHU3AIUS IIEKTPO-,



TEJI0-, Ta30-, BOJOCHAOXKEHUS IKUTENICH, OpraHU3alMs TPAHCIIOPTHOTO
oOCIy>)KMBaHUSI HACEJICHUsS, OXpaHa OOIIECTBEHHOTO TOPSAIKA, OpPTraHU3aIus Hu
cozepkaHue o0pa30BaTEIbHBIX YUPEKACHUHN I MPEAOCTABICHUS JOIIKOJIBHOTO,
Ha4yaJlbHOTO OOIIEro, OCHOBHOrO 00IIero, cpeaHero (MOJHOro) OOIIEero
oOpa3oBaHMsI, OpraHu3aIUs M COJACPKAHME MEIUIMHCKUX VUPSKIACHUN s
OKa3aHUs CKOPOU MEIUIIMHCKOM MOMOIIY U JPYTHUE BOMPOCHI MECTHOT'O 3HAYCHUS.

Dopmamu  ocywecmeneHusi HACeleHUeM MeCmHO20 CAMOYNPABIEHUs.
ABNAIOMCSL  MeCMmHbLL  pepepeHOyM U MYHUYUNAIbHble — 8bloopbl.  Jlns
HETIOCPECTBCHHOTO PEIICHUs HACEJICHHUEM BOIPOCOB MECTHOTO 3HAYCHHUS MOXKET
MIPOBOJMTHLCSA MECTHBIN pedeperayM. MyHHUIUIIATbHBIC BBIOOPHI IIPOBOMSITCS C
1eapl0  M30paHusl BBIOOPHBIX JIMI[ MECTHOTO CaMOYIIpaBJIE€HHUS Ha OCHOBE
BCEOOIEr0, PAaBHOTO H NPSAMOro M30MpaTeIbHOrO0 TIpaBa MpH TalHOM
TOJIOCOBAHHH.

K opeanam mecmmuoco camoynpasnenus OTHOCATCS: NPEACTaBUTEIbHbBIN
OpraH MYHHIIMITAJILHOTO OOpa30BaHWs, TJIaBa MYHUIIUIIATHLHOTO 00pa3oBaHUS,
MECTHas aIMUHUCTPALIHSI (MCTIOTTHUTETBHO-PACTIOPSTUTETHHBIN opras
MYHHUITUNIATHPHOTO  00pa3oBaHMs), KOHTPOJIBHBIA OpraH  MYHHUIIUIIAIBLHOTO
oOpa3oBaHus (KOHTPOJIBHO-CUCTHAS TajlaTa, PEBU3MOHHAS KOMHUCCHUS U JIPYTHE),
n30uparenbHas KOMUCCHUS MYHUIMIAIBHOTO OOpa30BaHMs, UHBIC KOJUICTUAJIbHBIC
W €JIMHOJIMYHBIC OPraHbl MECTHOTO CaMOYIIPaBJICHHS, N30UpaeMble HACCIICHUEM U
(wm)  dbopMuUpyeMBbIE  MPEACTABUTEIBHBIM  OPraHOM  MYHHUIMIAIHHOTO
oOpa3oBaHus, 0OJAJAOIIME COOCTBEHHBIMH ITOJHOMOYHMSAMH TIO PEIICHHUIO
BOIIPOCOB MECTHOTr0 3HaueHus. OpraHpl MECTHOTO CaMOYIPaBJICHUS B IIpejaesiax
CBOCH KOMITCTCHIIMN MPUHUMAIOT MYHUYUNAIbHbIE HOPMAMUBHbBLE NPABOBLLE AKINbL
10 BOMpPOCaM MECTHOro 3HaueHus. CUcTeMa MYHHUIMIAIbHBIX IPABOBBIX AKTOB
BKJIIOYAET B ceOs:

a)  yCTaB MyHHUIIMIIAJLHOTO 0Opa30BaHMS;

0) odopmieHHBIE B BHUAE AaKTOB pELICHUS, NPHUHITHIE HA MECTHOM
pedepeHayme,  pelieHWs, TNPUHATBIE HAa  CXOAC  TpaxaaH, PEIICHUS
MPEICTaBUTEIILHOTO OpPraHa MyHHUITUIIATLHOTO 00pa30BaHuUS,

B)  pacmopsoKeHHUS M TPUKA3bl TJIABBI MYHHUIIUMIIAJIBLHOTO OOpa30BaHUSA,
pacropspDKeHUsl W TPHUKa3bl TJIABBI MECTHOM aIMUHHMCTPAIIMM W WHBIX OPraHOB
MECTHOTO CaMOYIIPABJICHUS W JOJKHOCTHBIX JIMII MECTHOTO CaMOYyIpaBJICHUS,
PEAYCMOTPEHHBIX YCTABOM MYHHIIMIIATLHOTO 00pa30BaHMUs.

YcraB MyHHITMIIAIBHOTO 00pa3oBaHUs ¥ O(GOPMIICHHBIE B BHJC AaKTOB
pelieHus, MPUHAThIC Ha MECTHOM pedepeHayMe WM CXOJAC TpaKIaH, SBIISTIOTCS
aKTaMH BBICIICH FOPUANYCCKONW CHJIBI B CHCTEME MYHHIIMITAJIBHBIX IPABOBBIX
aKTOB, HMMEIOT TpsAMOE JEHCTBHE W TNPHUMCHSIIOTCS HAa BCEH TEPPUTOPUU
MYHHULMIIATBHOTO 00pa30BaHUs.

OKOHOMUYECKYI0O ~ OCHO8Y  MECHHO20  CAMOYNPAGIEHUs  COCTaBIISIIOT
HAXOJAIIUECS B MYHHIIMMAIBHOW COOCTBEHHOCTH WMYIIECTBO W CPEACTBA
MECTHBIX OFOJIKETOB.

BOHpOCbI AJIs CAMOIIPOBEPKHU



1. Yrto Takoe rocyaapCTBEHHbIN amnmapar?

2. OCHOBHBIE MPABOBBIC IPUHIMUIIBI OPraHU3alUU W JEATEIbHOCTU
OpPraHoOB rOCyAapCTBEHHOM BJIACTH.

3. B d1em o0coOeHHOCTh TocCynapcTBeHHOUM ciyxObl B Poccuiickoit
Oenepaunn?

4. MecTto 1 poJib OPraHoB 3aKOHOAATEIBHOM BJIACTH B TOCYAapCTBEHHOM
amnmapare.

5. CyneOHast BIacTh B CUCTEME I'OCYJIaPCTBEHHBIX OPTraHOB.

6. CucreMa UCHOJTHUTENBHBIX OpraHoB B Poccuiickoi deaepanuu.

7. HazoBute QyHKIIMU KOHTPOIHHO-HAI30PHBIX OPTAaHOB.

8. HazoBure npuHLMIBI B3aUMOJEUCTBHUS OPraHOB TIOCYJIapCTBEHHOU

BJIACTH U OPraHOB MCCTHOI'O CaMOYIIPAaBJICHHA.
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S5.1. Bo3HMKHOBEHHE M Pa3BUTHE HJEH IPABOBOI0 rOCyAapcTBa



Nnesa mnpaBoBOro rocynapcrsa CBOMMHM KOPHSIMHM YXOAUT B AHTHYHOE
oOmectBo. ['ocymapcTBOo  Kak  opraHuzauus MyOJIMYHO-BIACTHOM  CHIIBI,
OCHOBAaHHOW Ha 3aKOHE, SBWJIOCh Kak Obl IPOTOTHUIIOM MPaBOBOrO T'OCYIapCTBA.
Mpeicnutenu antuyHoctu (Cokpar, Ilmaron, Apucrorens, Llumepon u 1p.)
IBITAJIMCH BBIIBUTH CBSI3M MEKIY IPAaBOM M I'OCYAAPCTBEHHOW BIIACTBIO, KOTOPBIE
Obl oOecrieynBaJii TapMOHUYHOE (QYHKIMOHUpPOBaHUE oOuiecTBa. OHU cuuTaly,
4yTo Hauboyee pa3yMHa U cHpaBexIuBa Ta (opMa OOLIEKUTHUS JIIOJEH, IpU
KOTOPOM 3aKOH oOs3aTeNieH Kak Juisl TpaxaaH, Tak M i1 T[OCyJapcTBa.
['ocynapcTBeHHasl BIAcTh, MPU3HAIOMIAS MPABO U OJHOBPEMEHHO OTpaHUYEHHAs
UM, T1I0 MHEHMI0 aHTUYHBIX  MBICIMTENEH, CUMTAETCS  CIPABENINBOM
rOCyapCTBEHHOCThIO. Hampumep, ApucToTeNh CYMTAI, YTO «TaM, TJIe
OTCYTCTBYET BJIaCTh 3aKOHA, HET MecTa U (Kakou-1100) GopMe rocy1apcTBEHHOTO
cTpos»' . OH TaKKe OTMEYal, UTo BO BCAKOM FOCY/IAPCTBEHHOM CTPOE HMEETCS TPH
AJIEMEHTA: NIEPBbIM — 3aKOHOCOBEIATENbHBIA OpPraH O JeJax rocy1apcTBa, BTOPOU
— MarkCTPaTyphl, TPETHil — CyIeOHbIC OPraHbl .

C uaessMu IpeBHETPEUECKUX MBICIUTENEH O MpaBe, CBOOOE, YEIOBEUECKOM
JOCTOMHCTBE  NEPEKIMKAIOTCS T'yMaHUCTUYECKHE  B3IVISIABI M BO33PEHUSA
JPEBHEPUMCKUX TIOJUTHUECKUX U OOIIECTBEHHbIX JesTesnied. OHU TpaKTyIOT
roCyJlapcTBO Kak MyOJIMYHO-IIPaBOBYIO OOIMIHOCTH mroAeil. «['ocymapctBo, —
yTBepxaaer LluepoH, — ecTh OCTOSHUE HAapoJa, a Hapoj He J00oe eAUHEHUE
JIOJICH, COOpaHHBIX BMECTE KaKUM Obl TO HU OBLIO 0Opa3oM, a COCAMHEHHUE
MHOTHX JIIOJIeH, CBSI3aHHBIX MEXIY COOOI0 corjacMeM B BOIpocax IpaBa u
OGIIHOCTBIO HHTEPECOB .

CHMBOJIMYECKUM BBIPAKEHHEM DPA3yMHOM M CIPaBEUIMBOM OpraHU3aLMH
nyOnuuHOM BIAcTH cTan obpa3 OorumHM mpaBocyauss deMuasl (C MOBA3KOM Ha
rjia3ax, C MEYOM M BEcaMH IPaBOCYIHs), OJULUETBOPSIONIEH €IUHEHUE CHIIbI U
paBa — IPaBONOPAJIOK, B PABHOM Mepe 0053aTeNbHbII 11 BCEX.

Nnen o B3auMOCBSI3M NpaBa ¥ TOCYAApCTBA, 3a4KOHA U MOJUTUKH aHTUYHBIX
MBICIUTENEN OKa3aJld 3aMETHOE BIIMSHUE HA CTAHOBJIEHWUE M PAa3BUTHE YUYEHUH O
npaBax M CBOOOJAX JUYHOCTH, Pa3/ACJIEHUU BJIACTEH, KOHCTUTYLUHMOHAIU3ME B
snoxy HoBoro Bpemenu. HoBoe ropuanueckoe MUPOBO33pEHNE TPEOOBAIO HOBBIX
IpEICTaBICHUA O CBOOOAE M JOCTOMHCTBE JIMYHOCTU IYTEM HX YTBEPXKICHUS
nocpeacTBoM mpasa. ObecrnieueHue MOIUTUYECKON CBOOOIbI TMUHOCTH BO3ZMOXKHO
TOJIBKO HAa OCHOBE IIPaBOBOM OpPraHM3alliM U  JEATEIBHOCTH CUCTEMBI
3aKOHOJIATEIHLHOM, UCTIOTHUTEIBHON U Cy1e0HOM BIacTeH.

B ocHOBE COBpEMEHHBIX KOHILIENIMN MPABOBOI0 TOCYAApCTBa JIEXKaT WUIEU
JIx. Jlune6epua, I'. I'ponus, b.Crounossl, JIx. Jlokka, III. MonTeckse, XK.-
K. Pycco, U. Kanra, I'. I'eresnst u apyrux eBpoOnenCcKUX MPOCBETUTENEH, KOTOPBIE
10JIarajii, YTO Ha CMEHY OIOpOKpPaTHYECKOMY IOCYAapCTBY 3MOXH a0COJIIOTH3MA
JOJDKHO TPUWTH TOCYyAApCTBO, B OCHOBE KOTOPOTO JEXKHUT HAEA aBTOHOMHOMU

' Apucmomens. Tomutuka. M., 1911. C. 180.
? Tam xe. C. 188.
3 Huyepon. Inanoru. M., 1966. C. 20.



JUYHOCTH, OONafaroned HEOThEMJIEMBIMU, HEOTUYX IAEMbIMUA IMpaBaMH U
cBoOomamu. BriepBbie 3aKOHOJATENIbHOE 3aKpEIJICHHE MIpaBa U CBOOOIBI YETIOBEKA
nonyuniau B Konctutyuu CHIA (1789), a Takke Obutn 00bsABIICHBI B Jleknapaiuu
npaB uyenoBeka u rpaxaannHa Bo ®panuuu (1789). C Touku 3peHUs] KOHIICTIUU
€CTECTBEHHOI'0 IpaBa, JIOJIU IO JOTOBOPY 00pa3yroT rocyAapCTBO IJsl OXpPaHbl
CBOUX IIPaB U CBOOO/I.

Nneda npaBoBOTro rocynapcTsa BMECTE C 3TUM TECHO CBSI3aHA C KOHyenyueu
pasdenenus enacmeti. JInbepaabHOe NPABOBOE TOCYAAPCTBO 3aMHTEPECOBAHO B
U3BECTHOM OCIA0JICHMH TOCYAApCTBEHHOW BJIACTH NYTEM OCYLIECTBICHUS
npuHUUna ee pazaeneHud. CMbICI 3TOM HJEW 3aKI4YaeTcss B TOM, YTO
rocyZIapCTBO HE JOJDKHO BO3JIaraTh BCE CBOM MOJHOMOYHMS HAa KAKOTO-TM00 OJTHOTO
npaBurend (wim oprad). CocpeloTOUeHHE BCEH BIACTU B OAHUX PyKax MOPOKIAET
MpPOU3BOJI, YHUYTOXKaeT cBoOomy. CBoOoja MoOXeT ObITh TaM, TIJ€ BJIACTh
OrpaHu4eHa MpaBoM. Peub WIeT O TOM, YTO HAJ0 pa3iuyarh 3aKOHOJATEIbHYIO,
UCIIOJHUTEIBHYI0O U CylneOHyl0 BiacTH. OHM JOJDKHBI OBITh CaMOCTOSITEIbHBI.
[TpuHIMN pa3neneHus BlIacTe MCKIII0YAET KaKoe-Iu00 COCpeOTOYEHUE BJIACTU B
OJIHUX pyKax WM B OJHOM OpraHe, 4YTO CIYXHUT TapaHTUEHd OT MpPOM3BOJIA,
HEOTPaHUYEHHOTO ¥ OECKOHTPOJIBHOI'O CAMOBJIACTHSI.

[IpyHIMDO pa3jnesieHuss BIAcTEd MNPELyCMATPUBAET HE MPOCTO OTIEIEHHUE
3aKOHOJIATEIbHOM, MCHOJHUTEIBHOM M CyneOHOM BiIacTedl Apyr OT JApyra, HO U
CO37laHUE TaKUX YCIOBUU, MPU KOTOPHIX OHU OTpaHUYMBAIM ObI APYT Jpyra Ha
OCHOBE CHCTEMBI «CAEPKEK U MPOTHUBOBECOBY». 3aKOHOAATEIbHAS BJIACTh MOKET
KOHTPOJUPOBATH BJIACTh UCIIOJHUTEIBHYIO ITyTEM M3JAaHUsS 00s13aTEIbHBIX IS Hee
3aKOHOB. VcronHuTEIbHAs BJIACTh UMEET MPABO 3aKOHOAATEIbHON MHUIMATHUBBI.
CyneOHass BJacTh KOHTpPOJUPYEeT o00€ BETBHM BJIACTH IyTEM IPOBEPKH
KOHCTUTYIIMOHHOCTH (3aKOHHOCTH ) MPUHUMAEMbIX UMU IOPUINYECKUX aKTOB.

®uinocopckre OCHOBBI TEOPUM NPABOBOrO TOCYAAPCTBAa COAEPHKATCA B
tpynax Mmmanynma KaHta, KOTOpBIE MOXHO CBECTH K CIEAYIOIIMM TE3HCaM:
MCTOYHUKOM HPABCTBEHHBIX W TIPABOBBIX 3aKOHOB BBICTYMAET NPAKTUUECKUU
pa3yM, WM CBOOOJIHAs BOJIA JIIOJICH; YETOBEK CTAHOBUTCS MOPAJIbHOM JTUYHOCTHIO,
€CJIM BO3BBICWJICS 10 IOHMMAaHHUSI CBOEM OTBETCTBEHHOCTH NEPE]] YEJIOBEUECTBOM B
1IEJIOM; B CBOEM IOBEJIEHUU JTUYHOCTD JIOJKHA PYKOBOACTBOBATHCS TPEOOBAHUSIMU
Kamez2opuuecko20 UMnepamuea: «IocTyrad Tak, 4YTOObl Thl BCETJa OTHOCHJCS K
YEJIOBEUYECTBY M B CBOEM JIMIIE, U B JIMLE BCAKOTO APYTOro TaK K€, Kak K LENH, U
HUKOT/Ia HE OTHOCWICS Obl K HEMY, KaK K CPEJCTBY» M «IIOCTYIail TaK, 4TOOBI
MakCHMMa TBOErO0 TIOCTYIKa MOIJIa CTaTh BCEOOIIMM 3aKOHOM»; IPaBOM,
OCHOBAaHHBIM Ha HPABCTBEHHOM 3aKOHE, JIOJDKHBI OBITh OMpPENeNeHbl TPaHUIIBI
NOBEJIEHUs JIFOJeH, AJI TOro, YTOObl CBOOOIHOE BOJIEU3BSBICHUE OJHOIO JIMIA HE
IPOTUBOPEYMSIO CBOOOJAE Jpyroro; IMpaBoO IPU3BAHO OOECIEUNUTh BHEILIHE
0JIaronpPUCTONHBIE, IUBUIN30BAHHBIC OTHOIICHUSI MEXY JIFOABMU; TOCYJAPCTBO —
TO COEIMHEHUE MHOXECTBa JIOJEH, MOAYMHEHHBIX MPABOBBIM 3aKOHAM, WIIU
«rocyJapcTBO B HMJEE, TaKoe, KakKUM OHO JIOJDKHO ObITb»  00s3aHO
CcOo00pa30BBIBAThCA «C YHUCTHIMU HPUHIMIAMHU MpPaBa»; TOCYAApCTBO IPHU3BAHO
rapaHTUPOBATh MPABOMOPSAIOK U CTPOUTHCSA HAa HAYaJlaX CyBEpPEHUTETA.



Tepmun «mpaBoBoe rocynapctso» (Rechtsstaat) BmepBbie ObuT IPUMEHEH B
HEMELKOM HOpUANYECKONW JuTepaType B nepBor nosiopuHe XIX Beka B Tpynmax
yuenbix K. T. Benbkepa, P. ¢don Mozns, a 3aTeM U B Apyrux CTpaHax, B TOM YHCIIE
B Poccuu. CBoro Teopuio npaBoBoro rocyaapcrsa P. pon Mok U3710KuUI1 B KHUTE
«Hayka nosmuum B COOTBETCTBMM C NPUHLMUIIAMM IPABOBOrO rocyaapcrsay». B
AHIIOCAKCOHCKOU IIPaBOBOM CUCTEME INPUMEHSETCS TEPMHUH «IIPABJIICHUE IIPaBa»
(The Rule of Law).

KoHuenuust npaBoBOro rocyapcrsa, CIOKUBIIASACA B IMOJUTUKO-IIPABOBOU
noktpuHe XVIII-XX BB., BKJIIFOYAET: YCTAHOBIICHUE PEaJbHBIX FApAHTHUN MpPaB U
cB00O/ TMYHOCTH; pa3JieJICHUE BJIACTeH Ha 3aKOHOAATEIbHYI0, UCIIOJIHUTENbHYIO U
CyJ1IeOHYI0; BEpXOBEHCTBO IIPAaBOBOI'0 3aKOHA; B3aUMHYI0 OTBETCTBEHHOCTb JINYHO-
CTH Y I'OCYJIapCTBA; OCYIIECTBICHUE BBICUIETO KOHCTUTYILIMOHHOTO KOHTPOJIS.

Takum oOpazoM, Mbl BHAMM, 4YTO HJIES [PABOBOIO TOCYAApPCTBA,
3apOJUBIIASACS B AHTUYHYIO JIIOXY, YCHJIMSAMM IEPENOBBIX MBICINUTEICH MHOTHX
CTOJIETUH NPEBPATWIACH B CTPOMHYIO TEOPHIO, a 3aTEM HAIlJIa CBOE MPAKTUYECKOE
IIPUMEHEHUE B Pa3BUTHIX CTpaHax MUpa, B TOM uucie u B Poccurickon denepannu
Ha COBPEMEHHOM JTaIe €€ Pa3BUTHS.

B coBpemeHHON 3anagHON MOJMUTUKO-FOPUIUYECKONW MBICIU YTBEPAUIACH
KOHLENLIMS aubepanvHo2o npagogo2o 2ocydapcmea. llo cyuecTBy Teopus
IIPaBOBOI'0 IrOCyAapcTBa OCHOBaHA Ha IMPHU3HAHUM HE3bIOJIEMOCTH INpaB U CBOOOJ
YeJIOBEKa M INPHUHIUIA pa3JeleHus BiacTed. B3anMOOTHONIEHUS JIMYHOCTU U
rOCYJapCTBEHHOM BJIACTH B YCJIOBHUAX IPABOBOTO TOCYAApCTBAa IPUHLUMUIIHAIBHO
UHbIE, HEXKEJIU B a0COJIIOTUCTCKOM rocyAapcTBe, U0 I MPaBOBOTO rocyAapcTBa
XapakTepHO OrpaHUYEHUE TOCYJAPCTBEHHOW BIIACTH, CBA3AHHOCTH €€ IPABOM H
3aKOHOM.

JUist Toro, 4toObl MOHATH CYTh IMPABOBOIO TOCYAAapCTBa, HEIOCTATOYHO
OTPAaHUYUTHCS HAOOPOM BHEIIHUX XapAaKTEPUCTHK M OIMPEACICHHOW CHUCTEeMOU
IPUHIMIIOB, UHCTUTYTOB M HOpM. CyThb MpPaBOBOTO TrOCYJapCcTBa 3aKIHOYAETCS
MMEHHO B XapakKTepe 3aKOHOB, MX COOTBETCTBUM IIPAaBOBOW IPUPOAE BEIIEH,
HaIpaBJIeHHOCTH Ha oOecrneueHue npaB W cBoOox auuHoctu. Eme ['erens
NOAYEPKUBAJI, YTO XOPOIIHE 3aKOHbl BEAYT K NPOLBETAHHUIO TIOCYAApCTBa, a
cB00O/IHAsE COOCTBEHHOCTb €CTh OCHOBHOE YCJIOBUE €T0 OJIecKa.

5.2. T'paxkaaHckoe 001IeCTBO U IPABOBOE rOCY1apCTBO

Pa3Buroe nemokparnueckoe MpaBOBOE IOCYAAPCTBO SIBISETCSA COLMAIBHOU
IIEHHOCTHIO BCErO 4YEJIOBEUECTBA, YCIOBUEM pAa3BUTHS CBOOOIHOW JMYHOCTH,
rapaHTOM COXpaHEHHWs CTaOWIBbHOTO MHpa u Omaromonyuus. [IpakTuyecku
IIPaBOBOE TOCYNapCcTBO Ha 3amaje chOpMUPOBATIOCH B JOCTATOYHO 3aBEPLUICHHOM
BHJIE K cepearHe XX B. B OCHOBHOM B Pa3BUTHIX MHIYCTPHAIBHBIX CTPAHAX.

Jns  momHOrOo  (DOPpMHUPOBAHHS  MPABOBOTO  TOCYAApCTBAa, IMOMHUMO
MPOBO3TJIAIICHUS  KOHCTUTYIIMOHHOTO TPUHIIMIIA, TMPEKIE BCErO HYXEH
OTPE/ICJICHHBI YPOBEHb MaTepUaJIbHONW OOECIEUEHHOCTHU JIIOACH, pa3BuTas
SKOHOMHUKA, OIpPENICICHHBIN KYyJIbTYPHBI YpOBEeHb HaceneHus. Orcranas crpaHa
HE B COCTOSIHUM C(POPMHUPOBATH MPABOBOE rocyAapcTBO. B yciioBUsX OTCYTCTBUS



JI€MOKpAaTUHU MPABOBOE TOCYAAapCTBO HEMBICIUMO. [IpaBoBOEe TOCynapcTBO HEIb3s
YCTAaHOBUTh OJHUM KaKUM-IHOO akToM. JlJis €ro CTaHOBJIEHHUS HEOOXOIUMO
CO3/1aTh TPAXKJIAHCKOE OOIIECTBO C JIOCTATOYHO BHICOKMM YPOBHEM MOJUTHYECKON
¥ TPAaBOBOM KyJbTYpPhl HACEJIEHWS M TOCYJApCTBEHHOTO ammapaTa, ¢ pa3BUTOU
nemokpatueil. [lonnoe ogopmieHne mpaBoBOTO roCyAapcTBa MPOUCXOIUT IMOCIHE
nepro/ia MOCTUHAYCTPHAIBHOTO 00I1IeCTBA.

OcCHOBOI MPaBOBOTO TOCYJIAapCTBAa CIY>XKUT PA3BUTOE TPakIaHCKOE
o0IIeCTBO, Tle ACHCTBYET MNPUHIMI CBOOOABI SKOHOMHUYECKOHN JEsITeNIbHOCTH,
OCHOBAHHOW Ha BEPXOBEHCTBE IMPABOBBIX 3aKOHOB. ['pakiaHckoe OOLIECTBO U
roCy/apCTBO — HE paBHO3HA4HbIE MOHATUSA. C rpaKAaHCKUM OOILECTBOM HEJb35
CMEIIMBATh MOJIUTUYECKOE OOIIECTBO (IOCYNapCTBO U JIPYTH€ HMHCTUTYThI), MO0
OCHOBHOH (urypoil u coaepKaHMEM TIPa)XJTaHCKOrO OOIIecTBa SBISIOTCSA
npuobpeTaronye BceoOlee COMraabHOe 3HAYCHHE YENIOBEK KaK JIMYHOCTh M €ro
YaCTHBIE MHTEPECH U MOTPeOHOCTH, CBOOOAHASA peann3anusi KOTOPBIX BO3MOXKHA
JMIIb BHE TOTUTHYECKOTO KOHTPOJIS. DT UHTEPECHI U MOTPEOHOCTH BBIPAKAIOTCS
¥ OCYUIECTBIIIOTCS Yepe3 TAKUE WHCTUTYTHI TPAXKIAHCKOTO OOIIECTBa, KaK CEMbS,
[IEPKOBb, KYJIbTYPHBIE O0BEIUHEHNUS, HAYYHBIE aCCOLMAIUH, TPOQCOIO3BI U JIP.

['paxkmanckoe oOIIECTBO — O3TO AaBTOHOMHAs M HEMOCPEICTBEHHO HE
3aBucsAlIas OT rocyAapcTBa cepa OOIIECTBEHHBIX OTHOIICHUM, T.€. CHUCTEMa
DKOHOMHYECKUX,  JOYXOBHBIX,  KyJbTYPHBIX,  HPAaBCTBEHHBIX,  IPABOBBIX,
PEUTUO3HBIX M JPYTUX OTHOILIEHWW WHAMBUIOB, CBOOOJHO U J1OOPOBOJIIHHO
OOBEIMHUBIIUXCS B pa3jMyYHble OpraHU3allMd M COIO3bI JJIS YJOBJIETBOPEHUS
CBOMX JYXOBHBIX M MaTepUalbHbIX MOTpeOHOCTEH M MHTEpecoB. ['ocygapcTBo —
muiib (opma rpakaaHckoro odmectBa. ['paxmgaHckoe 00IIECTBO Mpearoiaraet
HAJINYME MHOTOYHUCIICHHBIX HE3aBUCHUMBIX MHCTUTYTOB, OpraHU3alliii U COIO30B,
JEHCTBYIOIIMX B paMKax MpaBa, KOTOPHIE CIy:KaT OapbepoM Jii MOHOMOJIU3ALNN
rOCyapCTBEHHOM BJIACTH.

I'pasxcoanckoe obwecmeo — 3TO CBOOOJHOE JAEMOKPATHYECKOE MPaBOBOE
00IIIeCTBO, OPUECHTHPOBAHHOE HA KOHKPETHOTO YENIOBEKa, CO3/aroliee arMochepy
YBO)XECHUS K MPABOBBIM TPAIUIMSIM U 3aKOHAM, OOIIETYMaHUCTUYECKUM HJIeaTaM,
obecnieunBaroniee cB0OOy TBOPUYECKOW U MPEANPUHUMATEIBCKOU JEATEIbHOCTH,
co3aroniee BO3MOXKHOCTh JOCTHMIKEHHUsS OJaromoyiydvsi W pealu3aluu IpaB
YyeJioBeKa U IpaKJaHuHA, OPraHUYHO BhIpaOaTHIBAIOIIEe MEXaHU3MbI OTPAaHUYCHUS
¥ KOHTPOJIS 32 JeSTEIHHOCThIO TOCY1apCTRA.

CTaHOBJIEHHIO U PAa3BUTHUIO T'PaXJTaHCKOro OOLIecTBa CIIOCOOCTBYIOT TpHU
(akTopa: MpaBOBOI XapaKTep rocyJapcTBa, KyJIbTypHOE COCTOSHUE OO0IIecTBa U
IpeBpallieHne MOJJAAHHBIX TOCylapcTBa B CBOOOJHBIX TIpaxkaaH. OCHOBHBIM
IPENATCTBUEM K Pa3BUTHIO I'Pa)JIaHCKOIO OOIECTBa SBISETCS JOMUHUPOBAHUE
rocyiapcTBa Hajx oOmecTBoM. BepxoBeHCTBO rocygapcTBa MO OTHOILICHHIO K
JUYHOCTH BEJET K MOJYMHEHUIO U Pa3pyILICHHUIO TPasKJaHCKOTO O0IIecTBa.

I'paxxmanckoe OOIMIECTBO — 3TO COOOIIECTBO CBOOOJHBIX HWHAMBHUAOB. B
YKOHOMUYECKOM IUTAHE CKa3aHHOE O3HAYaeT, YTO KaKABbIH HHIWBUJ SIBISIETCS
coOctBeHHUKOM. OH peanabHO 00aJaeT TeMU CPEJCTBAaMH, KOTOPhIE HEOOXOIUMBI
YeJIOBEKY AJI1 €ro HOpMalbHOro cymiectBoBaHusi. OH cBOOOJEeH B BbIOOpe (opMm
COOCTBEHHOCTH, OIpEACIeHUH TMpoPeccud U BUJA TPyAd, PACHOPSIKEHUU



pe3ysbTaTaMu CBOEro Tpyaa. B cormumanpHOM TU1aHe MPUHAAJICKHOCTh HHIUBHUIA K
ONPE/ICICHHON COIMAaIbHOM OOUIHOCTH (CEeMbs, KJIacc, Halusl) He SBISIETCS
abcomoTHON. OH MOXKET CYyIIECTBOBaTh CAaMOCTOSITEIBHO, WMEET IIpaBO Ha
JIOCTaTOYHO AaBTOHOMHYIO CaMOOPTAaHM3AIMIO I YJOBJICTBOPEHUS CBOMX
noTpeOHOCTe M WHTEpecoB. [lOMUTHYECKUI acleKT CBOOOIbI WHAMBUIA KAk
rpaKJaHUHA 3aKJII0YaeTCs B €ro HE3aBUCUMOCTH OT TOCYyJapcTBa, T.€. B
BO3MOXXHOCTH, HalpuMep, OBITh YICHOM IOJUTHYCCKONM TapTHH WU
00beIMHEHNS, BBICTYTAIOIIUX C KPUTUKOW CYIICCTBYIOIICH TOCYIapCTBEHHOW BJa-
CTH, BIIpaBE Y4YacTBOBaTh MJIM HE Yy4YyacTBOBaTh B BBIOOpAax OpPraHoB
roCyJapCTBEHHOM BJIACTH M MECTHOTO caMmoympaienus. ObecrneueHHon cBo0oa
CUHMTAETCsl TOTJa, KOT/Ia MHANBHU Yepe3 OMNpeleJICHHbIE MEXaHU3MBbI (CYl U T. 11.)
MOXXET OTpaHUYMBATh CBOEBOJHUE TOCYJAPCTBEHHBIX WM HMHBIX CTPYKTYp B
OTHOIICHUU CeOs.

I'paxxnanckoe 00IEecTBO — 3TO MPABOBOE JAEMOKPATHUECKOE OOIIECTBO, TC
CBBYIOMMM  (DaKTOpOM BBICTyHalOT MpU3HAHUE, oOecleueHne © 3aluTa
CCTECTBEHHBIX W TIPHUOOPETCHHBIX TIPaB 4YEJIOBEKa W TpakaaHuHa. Muaesm
IPKIAHCKOTO OOIIECTBAa O Pa3yMHOCTH M CIPABEIJIMBOCTH BIIACTH, O CBOOOJE U
OJIaroMmoyYuyd JUYHOCTH COOTBETCTBYIOT WJCH NPHOPUTETA TpaBa, €IMHCTBA
IpaBa W 3aKOHa, MPABOBOTO pPa3rpaHUYCHUS JEATCILHOCTH PA3JIMYHBIX BETBEH
rOCyJapCTBEHHOW BJIACTH. ['pakJIaHCKoe OOIIECTBO Ha MYTH K TIPaBOBOMY
pa3BUBAETCsS BMECTE C rocyIapcTBOM. lIpaBoBoe rocyaapcTBO MOYKHO CUHTATh
pEe3yIabTATOM PA3BUTHS TPAXKIAHCKOTO OOIECTBA U YCIOBHEM €r0 JATbHEUIIEro
coBepmieHcTBOBaHus.  [IpaBoBoe  rocymapctBoO —  3TO  TOCYAapCTBO,
00cITyKUBaroIee MOTPeOHOCTH IPaKJaHCKOTO OOIIECTBA, HA3HAYCHHE KOTOPOTO —
obecrieuuTh CBOOOTY M 0J1ar0COCTOSTHHE TPk IaH.

Bcest unest mpaBoBoro rocyzapcTsa CBOIMIACH K W€ BEPXOBEHCTBA 3aKOHA.
Ho sto ynpomennoe npencrasinenne. Cam 3ak0H — 3T0 (popma BeIpakKeHHS MpaBa.
Hewmano Op110 1 €CTh 3aKOHOB, KOTOPBIE CAHKIIMOHUPYIOT IPOU3BOII U O€33aKOHUE.
['OBOpUTE O TIPAaBOBOM TOCYAAapCTBE KaK BEPXOBEHCTBE 3aKOHA HEAOCTATOYHO.
Peub MaeT UMEHHO O BEPXOBEHCTBE MPABOBOIO 3aKOHA, 3aKOHA, OCHOBAaHHOTO Ha
MIPABOBBIX MTPUHITUTIAX.

[IpaBoBOE TOCYmapCTBO MpEANOJaracT OrpaHHYCHHE BJIacTH mMpaBoM. Ho
B3aMMOJICHCTBHE MEXIY MMPABOM M TOCYJapCTBOM B PEaIbHOM JKU3HH MOXKET OBITh
U JIPyTHM, TJI€ CYIICCTBYET MPOM3BOJ M Oe33akoHue. KOHIEMNIUs MpaBOBOTO
roCyJlapCTBa HEMPEMEHHO TMPEANOJaraeT TEOPEeTUYECKOe H  MPAKTUYECKOe
NpU3HAHWE TPUOPUTETA TMpaBa HAJA TOCYJAAPCTBOM, TOJUTHUKON, HACUIIUEM,
OTBEPraeT JSTATUCTCKUE TMPEJCTABICHUS U PEKUMBI, HUCXOISIINE U3 TPAKTOBKHU
mpaBa, OTOXKJECTBIAEMOIO C 3aKOHOM, — W3 TPAKTOBKM TIpaBa Kak OpPYIus
rocyJapcTBa, CpeacTBa ympaBieHus, (popmbel momuTuku. Tem Oonee wumes
MIPABOBOTO TOCYAApCTBa OTBEPracT W HJCOJIOTH3UPOBAHHOE TIPEICTABICHUE O
rocyJapCcTBe Kak MEXaHW3ME TOCIOJCTBA OJHUX HAJl APYTHMMH, KaK JUKTAType
OJTHOTO KJ1acca Haxa apyruM. ['ocyaapcTBO B COOCTBEHHOM CMBICTIE CJIOBA 1O CBOCH
TIyOMHHOW TIPUPOJIE W COITMAIIBHOMY MPEIHA3HAYCHUIO — 3TO MOJUTHYECKAs CHIIa
(opranm3anus), TpeIHa3HAuYCHHAs JJIs1 OXpaHbl TpaBa W JCUCTBYIOIIAs cama B
rpaHUIax TpaBa. VIMEHHO CBSI3aHHOCTH IPAaBOM M OTJIWYACT JICHCTBHTEIBHOE



rocyJ1apcTBo (rocyJlapcTBO B COOCTBEHHOM CMBICIE) OT HMHBIX IMOJUTUYECKUX
OpraHm3anuii, oT HWHBIX (OpPM BHEMPABOBOIO TOCHOJACTBA M BJIACTBOBAHUS.
KoHeyHO, BHEMIHMMM MpU3HAKAaMH TOCYJIapcTBa MOXKET o0Jajarb M Takas
MOJIMTUYECKAsI BJACTh, KOTOpasl Ha JIeJIe TBOPUT IPOU3BOJI, HE CBSI3aHA MPABOM U
HE 3alllMIlaeT MPaBOMOPSIOK — TaKOB JIFOOOW TOTaJUTAPHBIN MOJUTUYECKUN
pEXUM, KOTOpPBI, CTPOrO TOBOPS, HE MOXKET M CUHUTAThCA TI'OCYIApPCTBOM:
HarpuMmep, daims3m, O0JIbIICBU3M.

Kosb ckopo KOHUENIMS NPaBOBOIO IOCYJIapCTBA MCXOAUT M3 IMPU3HAHUSA
npuMara MpaBa, TO OKA3bIBAIOTCS COBEPIICHHO HEMPUEMIIEMBIMU M TPAKTOBKHU
paBa Kak HOPM, YCTaHOBJICHHBIX TOCY/IapCTBOM, T. €. AKOObI UM MOPOKICHHBIX U
OT Hero 3aBUcUMbIX. IOpuanueckoe npaBo Kak HEUTO NMPU3HAHHOE TOCYIAPCTBOM,
3aKpEeIJICHHOE 3aKOHOM, €CTh JIMIIb HEKas BHEWHAA (IyCTh U HeoOXoaumast)
dbopMa TIPaBOBON CHUCTEMBI CTpPaHbI, IMOPOXKIACHHOW OOIIECTBOM Ha aHHOMN
CTyIEHH €ro pa3BHTHs, B TOM UYHCIE W MPEXIE BCEr0 CYIIECTBYIOLIEH
HPKOHOMHMYECKOM CHUCTEMOI: OTHOLIEHHs COOCTBEHHOCTH M €CTh IPaBOBOE
BBIPA)KEHUE ITPOU3BOJCTBEHHBIX OTHOHIEHMH. OJHAKO YUCTO «IKOHOMHUYECKHIN»
NOAXOJ K TpaBy HpeAcTaBisieT cOOOM ByJbrapHbId MaTepuagu3M U JIMIIb
OJIHOCTOPOHHEE BBIBEJICHUE IpaBa M3 OTHOLIEHUWA COOCTBEHHOCTH, B KOTOPBIX
HAJIMUIO0 CAMOCTOSITENIbHBIC, PaBHbIE, CBOOOAHBIE CYOBLEKMbL, TPEKIE BCETO JIIOJIU.
M TyT MBI IOAXOAUM K JEMCTBUTEIBHOW OCHOBE OCHOB MpaBa — K YEJIOBEKY.
ConmanbHOE CBOMCTBO, KauecTBO (OJHO M3 KayecTB) yelioBeka — mpao. [Ipaso
ecTb cpepa cBOOOABI IMYHOCTH, TO, O€3 YETO UETOBEK HE MOXKET OBbITh JIUYHOCTHIO,
HE MOXET CaMOOIPEACIIUTBCSA U PACKPBITH CBOE TBOPUYECKOE, NEATEIBHOE HAYAJIO.
Ho npaBo He ecTth Oe3rpaHuuHas cBo0OOJa, paBHO3HAa4YHasl BCEIO3BOJICHHOCTH WU
npousBoiy. IIpaBo — wmepa (macmTa®) coManbHONW CBOOOMBI, MacIITad
OTHOCHUTENFHO CIPaBEeIJNBBIA U paBHBIM (popmanbho). [IpaBo Xxapakrtepusyer
TPUEIUHCTBO: CBOOOJA, CIPaBEIJIMBOCTh, PABEHCTBO BO3MOXHOCTEH. ['panmiia
npaB ¥ CBOOOJ YeIOBEKa — MPaBO U CBOOOJA APYroro 4enoBeKa, APYTUX JIIOMACH,
TEM CaMbIM IpaBa 4YeJIOBEKa MPEANOaratoT U €ro o0sI3aHHOCTH IMepes IpYyTruMu
JH0bMU (CBSI3b MpPaB M 00A3aHHOCTEM — MPAaBOOTHOILIEHUE: T'€HETUYECKas KIIETKa
BCEl MTPaBOBOM 1€MCTBUTEIIBHOCTH).

N3 cka3zaHHOro BbITEKaeT (yHIAMEHTAIBHOE HCXOJHOE TOJOKEHUE:
KQXK/IbI Y€JIOBEK POXKIAETCS CBOOOJHBIM M PaBHBIM JIPYTOMY YEJIOBEKY, KaXKIbIi
OT POXJIEHHUs 00JIaJaeT HEOTUYKJIAEMbIM KPYroM OCHOBHBIX mpaB. st oxpaHbl
CBOMX IpaB M CBOOOJA JIOAU O00pa3ylOT TOCYJAapCTBO — IOJUTUYECKYIO CHILY,
[JIABHOE IIPEIHA3HAYEHHE KOTOPOM — OXpaHa €CTECTBEHHBIX M HEOTUYKAAEMBIX
npaB yesnoBeka. ['ocy1apcTBO MOXKET BBINOJIIHATH CBOIO OCHOBHYIO (DYHKIIMIO B TOM
cllydae, €ClIM OHO TPUHAUIEKHUT Hapoay — BCEM JIIOASM, €ro oOpa30BaBIIUM U
o0Opa3yroluM HalM. Y3ypnauus BJIACTH THPaHAMH, JUKTATOPaMH, BOXISMH,
IIUTaMM M3BpAIIAeT MPUPOY TOCYAApCTBA, 0OpalIaeT CHILy TOCYAapCTBA MPOTUB
€ro TIpaXkIaH, a camo roCyJapCTBO IIPEBpAIACTCd B JUKTATOPCKHAU
NOJINTUYECKUA PEeXUM, B CAMOJEpKaBUE, B TOCIOJCTBO OIOPOKpATUH U
Munurapusma. Hapon wmmeer mpaBo Ha pEBOJIIOIMOHHOE YCTPAHEHHE TAaKOI'O
no00Msl TOCYy/IapCcTBa W Ha OCHOBE JAEMOKPATHUYECKHX BBIOOPOB YCTAHOBJICHUE
BJIACTH, CBS3aHHOM IIPaBOM, YCTAaHOBJIEHME MPABJIEHUS 3aKOHA W TOCIOACTBA



npaBa. Ho HbIHE pedb MOXET WATH TOJIBKO O MHPHOM CMEHE BIIACTH, HACHIINE
NOPO’KJACT HACUIINE, pa3pyIIaeT KyJIbTypy W IUBHIN3ALNIO, TOIABISET JUYHOCTb.
Hacunue, rpaxaanckasi BoifHa, arpeccusi 0COOCHHO HEJIOMYyCTHMBI B COBPEMEHHOM
MHUpPE, IPU HATUYHUU CPEICTB MACCOBOI0 YHUUYTOXKEHUA Iroaei. Mrak, rocynapcrso
10 TIPUPOJIE CBOCH — MPABOBOM CO03 TPaXJAaH M CIY>KUTh OHO JIOJDKHO OOIIECTBY,
0€30MacHOCTH YeJOBEeKa, a CBOOOAAa B TOCYAapCTBE JOCTUTAETCS JHIIb B TOM
cllyyae, KOIJia BJIAaCTb OrpaHHYE€HAa TMPAaBOM M CTPOUTCS HaA MPUHIUIIE
OTHOCUTEJILHOM CaMOCTOSITEIbBHOCTH 3aKOHOJATEIbHBIX, MCIOJHUTENbHBIX U
cyneOHbIX opranoB. TyT yMecTHO 0OpaTuTh BHUMaHUE Ha TO, YTO CY/JI, IPaBOCYIue
BBICTYIIA€T BBICIICH rapaHTHedl mpaB u cBoOoxa dyenoBeka. CyneOHYIO BIacTh
HENb3d  TpPaKTOBaThb Kak  opraH  OOpsOBI €  TPECTYMHOCTHIO,  Kak
«TPABOOXPAHUTENBHBII» OpPraH — CyJA, 3TO GIAcCHb, NEUCTBYIOIIAs HapaBHE C
3aKOHOJATENbHOW M MCHOJHUTEIBHOM BlacTAMU. Beicmumii cyaeOHbIM oOprax
JOJDKEH 00JIamaTh TMOJTHOMOYHMSMHU OXPaHbl KOHCTUTYIIUH, TPABOM OTMEHBI
pelieHuil mapiaMeHTa, NPE3UJEeHTa, NPABUTEIbCTBA, €CIM OTU PEIICHUs
NPOTUBOpPEYAT KOHCTUTYLIMM TOCYyJapCcTBAa M HapyIIAlOT TpaBa MU CBOOOIBI
YeNoBeKa U rpakJaHrHA.

IIpasosoe cocyoapcmeo — asmo maxkoe deMOKpamuieckoe 20cy0apcmaeo, 20e
obecneuusailomcsi 20CNOOCMB0 Npasd, pPAGEHCMBO 6cex nepeo 3aKOHOM U
He3a8UCUMBIM CYOOM, 20€ NPUSHAIOMCA U 2APAHMUPYIOMCA npasa u c80000vl
yenogexka u 20e 8 OCHOBY OP2aHU3AYUU U OesIMeNbHOCIU 20CYO0apCMEeHHOU 61aCMU
NOJIOJICEH NPUHYUN pazoenenus (0bocobnenus) 3AKOHOO0AMENbHOL,
UCNONIHUMENbHOU U CYOeOHOl 81acmell.

5.3. IIpuHIMIBI IPABOBOIrO rocyaapcTBa

[IpaBoBoe rocymapcTBO — 3TO Takas (opma OpraHu3aluu IMTyOJIUYHOU
BJIACTH, KOTOpPasi JEUCTBYET U pa3BUBAETCS B paMKax IpaBa (MPaBOBOIO 3aKOHA) B
nenax obecneueHuss npaB U cBoOox amuHOocTH. IIpaBoBoe rocynapcTBo
IpeoJaraeT OrpaHUYEHHE TIOCYJapCTBEHHOH BiacTH mpaBoM. CoBpeMEHHOE
IIPAaBOBOE TOCYJAapCTBO — 3TO JIEMOKPaTHMYECKOE TIOCYyIapCTBO, B KOTOPOM
o0ecneunBaroTCsl OCHOBHBIE MpaBa U CBOOObI YEJIOBEKA U IPAKIAHUHA, y4acTUe
HapoJa B OCYIIECTBICHUH rOCYAapCTBEHHON BIACTU. DTO IPEAIOIAraeT BbICOKUN
YPOBEHb IIPABOBOI U MOJIUTUYECKOHN KYJIbTYpPBI, PA3BUTOE IPAXKAAHCKOE OOILECTBO,
BO3MOXHOCTh OCYLIECTBJIEHHUS WHJMBHUIYaIbHBIX MpaB. MOXHO yTBEpXKAaTh, YTO
KOHLEIIKS [IPaBOBOTO TOCYJApCTBAa TOYHO TaK K€, KaK WAEHU IpPaB JUYHOCTH,
3aKOHHOCTH U JIEMOKpPATUH, UMEET OOIIEUETIOBEUECKYIO [IEHHOCTh, XOTS B KaXKIOU
CTpaHE OHa pealiu3yeTcsi CBOEOOpa3HO, B 3aBUCHUMOCTH OT €€ MCTOpHUH,
KYJIbTYPHBIX TPaJHLIMI, HAIUOHAIBHBIX OCOOEHHOCTEH H T. 1I.

HeoOxogumo wuMeTh B BUAY, YTO MPaBOBOE TOCYAApCTBO — 3TO
ONpeeICHHBIN HOJINTUKO-TIPABOBOI peXUM (yHKIMOHUPOBAHUS
rOCy/IapCTBEHHOM BJIACTH, TJE€ CO3AAIOTCS BCE YCIOBUS Ul BCECTOPOHHEIO HU
FapMOHUYHOT'O PAa3BUTHUA JTUYHOCTH, JJI1 PA3BUTHUS OOLIECTBA B LIEJIOM.

MO>XHO BBIACIUTH CIEAYIOIIME OCHOBHBIE YEPThl M CBOICTBA IPABOBOIO
roCyJ1apCcTBa, XapaKTEPU3YyIOIIME €ro CYIIHOCTh U COLIMAJIbHOE Ha3HAUCHUE:



IPUOPUTET MpaBa BO BceX chepax oOLIECTBEHHOHN KU3HH;

rapaHTUPOBAHHBIM KPYr OCHOBHBIX NpaB M CBOOOJ delOBEKa U
rpaXJaHWHA KakK I[OKa3aTellb YPOBHS LMBWJIM30BAaHHOCTH OOILECTBA, KayecTBa
NEATEIbHOCTH I'OCYIAPCTBEHHBIX OPraHOB;

B3aMMHAsl OTBETCTBEHHOCTh TOCYAAapPCTBA U JTUYHOCTH;

OCYLIECTBJIEHUE I'OCYAApPCTBEHHOW BJIACTH IO NPUHLHUILY pa3IeicHUs
BJIACTEH;

OCYILIECTBIECHUE KOHCTUTYLIMOHHOI'O HAaJ30pa TOJIBKO CYyJIOM.

OngHa W3 BaXHEHMIIMX 4YepT INPABOBOIO TOCYJapCTBA — XapakTep
B3aUMOJIEHCTBHUS MEXJy TOCYJapCTBEHHON BJIACTBIO M IIPABOM, NPHU KOTOPOM
rOCyapCTBO OKa3bIBAETCS CBA3aHHBIM IIPAaBOM U CIIyXKUT ero oxpane. IIpaBoBoe
rOCyJapCcTBO HAYMHAETCAd TaMm, IJI€ 3aKOHOAATENb CUMTAET IPHUHLIMIIBI
OrpaHUYEHMS CBOEH BOJIM PeaIbHBIMUA OObEKTUBHBIMU IIPABOBBIMH HayaJIaMHu.

[IpaBO M TrOCYZapCTBO — 3TO OTHOCHUTEJIBHO CaMOCTOSATENIBHBIC SIBJICHUS
OOIIECTBEHHOM JKM3HM. Mexay MpaBOM U TOCYJAapCTBOM  CYILIECTBYET
@dYHKYUOHANbHAS CB8A3b, KOTOpAsk O3HAYAET: FOCYIapCTBO HE MOXET HOPMAaJIbHO
dbyHKUMOHUpPOBaTH O€3 mpaBa, a MpaBo 0e3 rocynapctBa. ToOJIBKO MpPU HATUYHUU
IIPAaBOBOM CpeIbl MOKHO F'OBOPUTH O BO3MOYKHOCTH M PEATBHOM CYLIECTBOBAaHUU
IIPAaBOBOM TOCyNapCTBEHHOCTH. CTaHOBIEHUE IIPaBOBOM TIOCYNAPCTBEHHOCTH
IpeanojaraeT rocrnoiCTBO IpaBa B OOIIECTBEHHBIX OTHOLIEHUSX, NPU3HAHUE
puMara IpaBa B IOCyJapCTBEHHOW IIOJUTUKE, OTPaHUYECHHME BIACTH OCHOBaMH
IIpaBa U HPAaBCTBEHHOCTH, [IPABJIECHUE IPABOBOr0 3aKOHA.

[Ipu ycraHoBieHUH MPaBOBOIl OCHOBBI OOIIECTBA MPaBO UMEET MPUOPUTET
HaJ TOCyJapCTBOM B TOM CMBICIE, YTO TOCYJApCTBEHHAs BIACTh, IOJIMTHKA
noxuuHsierca npasy. [IpuMar mpaBa Haj rocylapcTBOM O3HAYaeT, YTO Ka)AbId
YeJI0BEK 00J1a/1aeT €CTECTBEHHBIMU M HEOTUYKJAEMBIMHU MPAaBAMH U CBOOOJIaMH,
TOJIBKO HapoJl UMEET CYBEPEHHOE M HEOThEMJIEMOE MPAaBO ONPEAENATh (PopMy U
COZEp/KaHUE JEATEIBHOCTHA IOCYyAapCTBa, a TAKKE IEMOKPATUYHOCTh MHCTUTYTOB
rOCYyJIapCTBEHHOW BJIACTH.

l'ocnioacTBO mpaBa BO Bcex cdepax OOIIECTBEHHOW >KU3HU MPEANoJaraet
COUeTaHue JIBYX acCleKTOB: BO-IIEPBBIX, B (JOpME MPaBOBOW OPraHU3ALUU CUCTEMBbI
rOCyapCTBEHHOW BJIACTHU U, BO-BTOPBIX, B BUJIE€ BEPXOBEHCTBA IIPABOBOI'O 3aKOHA.
ITpu 3TOM HEOOXOIMMO HMMETh B BHUIY TOT (PakT, 4TO NpaBOBasi 3aKOHHOCTb U
IpaBoOBas OpraHU3alUsl TOCYJAapCTBEHHOH BJIACTU JOJKHBI OBITh TaKOBBIMHU HE
TOJIKO 10 HA3BAHUIO, HO U II0 COACPKAaHMUIO. Peub MIeT MMEHHO O NMPUOPUTETE
IPaBOBOI'O 3aKOHa, B OCHOBY KOTOpPOTO TIIOJIOKEHBI MPUHIUIBI CBOOOJIBI,
PaBEHCTBA U CIPABEUIMBOCTH. B MPOTUBHOM ciydae 3aKOH U 3aKOHHOCTb MOTYT
CILYKUTb NOJJIEP>KAHUIO U ONPABJIAHUIO AHTUIIPABOBBIX MOPSAIKOB.

[Touemy ynoTpeOisieTcsi UMEHHO TEPMHH «IpaBOBOM 3akoH»? W3BecTHO,
YTO 3aKOHOJATENbCTBO HauOosiee JEeMOKpaThyeckas U COBpeMeHHas (opma
BBIPAKEHUSI IIpaBa, U MOTOMY HET JM TaBTOJOTMH, KOTJa IOBOPAT O MPAaBOBOM
3akoHe? Jlemo B TOM, 4YTO B OOBIJCHHOM CO3HAHUM M JOTMAaTHYCCKOMU
IOPUCTIPYAEHLIUA IPAaBO M 3aKOH OTOXKIECTBIAKOTCA. MeEXIy TeM 3aKOH —
BOJIEBOM aKT rocyJlapcTBa, 00JIaJaroluii MOJIUTHYECKON HAIPaBIEHHOCThIO, B TO
BpeMs KaK IPaBO KOPEHUTCS B OOILECTBEHHBIX OTHOILIEHUSX U HE MOPOXKIAETCS



BJIACThIO. B cuiy TexX win MHBIX 0OCTOSATEIBCTB 3aKOH MOXET CAaHKLIMOHUPOBATh
IPOU3BOJI 3aKOHOJATeNsl W B 3TOM ciydae Oyzaer aHtunpaBoM. C Takum
MIOJIOKEHUEM CTAJIKMBAIOTCS TEM Yallle, YEM MEHEE IEMOKPATUYEH MOJUTHYECKUI
peXUM, YEM CHJIBHEE 3aBHCUMOCTH BBICHIETO NPEACTABUTEIBHOIO OpraHa
rocyzapcTBa OT arrapaTa yrnpaBieHUs U (PaKTHYECKOro rocrojICTBa OOPOKPATHH,
4eM HACTOSTEJIBHEE 3aKOH IIOJMEHSIETCS aKTaMM MCIIOJIHUTEIBHOM BIIACTH,
KOTOpPBIE HENPABOMEPHO OTHOCAT K paspsAly «3aKOHOJATEIBHBIX aKTOB» U
KOTOpbIE€ (PAKTHUECKU MOAMEHSIOT 3aKOHBI, PETYJIUPYIOT BaKHEUIIINE OTHOLLIECHUS
BOIPEKU 3aKOHY, SIBIISISICh, TEM CaMbIM, IBHBIMHM aKTaMU 0€33aKOHUS U IPOU3BOJIA.

B npaBoBoM rocyzapcTBe JOJDKHBI JEHCTBOBATH TOJBKO IMPABOBBIE 3aKOHBI,
aJICKBAaTHBIC MPABOBOW MPUPOJE PETYIHPYEMBIX OOIIECTBEHHBIX OTHOIIEeHUU. He
3aKOH PpOXKJAeT IpaBo, a MpaBo TpeOyeT 3aKOHOJATEIBHOIO IPU3HAHUS, HE
roCyJlapCTBO TOCHOJACTBYET HaJa IIPaBOM, a IPaBO TOCHOJACTBYET Haj
rocyJapCcTBOM, ITOJAYHHSS €ro OOLIECTBY M OOIIECTBEHHBIM ITOTPEOHOCTSIM.

[IpaB0O W 1pPaBONMOPSAOK CYHIECTBYIOT MW Pa3BHUBAIOTCS TOJIBKO IIpHU
JEMOKPATUYECKOM MOJIUTUYECKOM peKUMe (PYHKIMOHUPOBAHUS TOCYAAPCTBEHHOM
BJIACTH, TaM, IJie 00eCeunBalOTCs U FapaHTUPYIOTCS OCHOBHbBIE MpaBa U CBOOObI
andyHocTU. IIpaBo Kak siBIE€HME LMBWIM3AaLMU W KyJbTYphl (Qopmupyercsa u
COBEPILEHCTBYETCS MOCTOJIBKY, IIOCKOJIBKY OHO B COOTBETCTBMM C IPUHLUIIAMH
JEMOKpPaTUU OrPaHUYMBACT TOCYNAPCTBEHHYIO BJIACTh, YCTAHABIMBACT IOPSIOK
OpraHu3alMK U JEATEIbHOCTH CUCTEMBI TOCYAAPCTBEHHBIX OPIaHOB.

[IpyHIMI BEpXOBEHCTBA IIPAaBOBOIO 3aKOHA O3HAYAE€T, YTO 3aKOH Kak
BBIPQ)KCHUE BOJIM HApOJa HAXOIUTCS BO TIJIaBE MEPAPXMU HOPMATHUBHO-IIPABOBBIX
aKTOB M MMEET BBICUIYIO FOPUIHYECKYIO crily. OJHAKO HE BCSAKHA 3aKOH MOXET
ObITh Ha3BaH NPaBOBbIM. [log TMpPaBOBBIM 3aKOHOM IMOHUMAETCS TaKOM 3aKOH,
KOTOPBIM OTBEYAET ONPEACIICHHBIM IPABOBBIM INPHUHIMIAM W HE NPOTUBOPEUYUT
€CTECTBEHHBIM M HEOTUYKJIAEMbIM IIpaBaM M CBOOOJaM YeJIOBEKa. «3aKOH — 3TO HE
IIPOAYKT ITPOU3BOJIBHON AESATENBHOCTH rocynapcersa, — numer B. H. Kynpssues, —
OH JOJDKEH OTBEYaTh JIEMOKPATUYECKHM NIPAaBOBBIM IPUHILMIIAM PABEHCTBA U
cripaBeTHBOCTH» . [IpaBoBOE TOCYIapCTBO HAYMHACTCS TaM, IE 3aKOHOIATENb
NOHUMAET MNPUHLMIBI OTPAHUYEHHUS CBOEH BOJIM pEAIbHBIMU OOBEKTUBHBIMU
IIPaBOBBIMU OTHOILEHUSIMU, B OCHOBE KOTOPBIX JI€KaT CBOOOAA M PaBEHCTBO MX
YYaCTHHKOB. Mcxond M3 3TUX KPUTEpPUEB M CIENyeT NOBOPUTH O BEPXOBEHCTBE
IpaBa, €ro roCHoJICTBE B OOIIECTBEHHOM KU3HHU.

Bricuiyto OpuAMYECKYH0 CHIIly HMMEET OCHOBHOM 3aKOH TOCYJapCTBa,
KOTOPBIM YCTaHABJIMBAET OCHOBBI KOHCTUTYLIMOHHOI'O CTpPOs CTpPaHbI, IIPaBOBOE
IIOJIOKEHHUE JTMYHOCTH, MOPSAOK OPraHU3ALUU U ACATEIbHOCTU BBICIIMX OPraHOB
rOCyJapCTBEHHOW BiacTu cCTpaHbl. KOHCTUTynMs CTpaHbl HMEET 3HAyeHue
HETIOCPEICTBEHHO JECHCTBYIOMIErO MpaBa. B KOHCTUTYLMH CTpaHbl HEOOXOAMMO
3aKpENUTh M KOHKPETM3UPOBATh NPUHIMIBI BEPXOBEHCTBA IPAaBA U MEXAHU3MBI
€ro OCYIIECTBIICHUS, I TOro, 4ro0Obl u30€XaTh IPOU3BOJIA U COXPAHUTH
CTaOMJIbHBIN TIPABOMOPSIOK.

* Kyopseyes B. H., Jlyxawesa E.A. CoumamicTHUecKoe MpaBOBOE TOCYAApCTBO //
ConuanucTuyeckoe mpaBoBOE rOCy1apcTBO: Mpodiaemsbl u cyxaeaus. M., 1989. C. 12.



BepxoBeHCTBO mpaBa JOMKHO OBITh HE TOJBKO B 3aKOHOTBOPYECKOM
NESTENHPHOCTH TOCYJapCTBA, HO W B TPABOMPUMEHHUTEIHLHON JEATEIHHOCTH.
Opranbsl TOCYJAapCTBEHHOM BJIAaCTH, OpraHbl MECTHOTO CaMOYIPaBIICHUS,
JOJDKHOCTHBIC JIMIIa O0s3aHbl JIEWCTBOBATH CTPOrO0 B paMKax MpEaINUCaHUuiN
3aKOHOJATeNbHBIX akTOB. CoOnoeHne TPUHIMIA 3aKOHHOCTH — TapaHT
CTaOMJIBHOCTHU U Pa3BUTHS OOIIECTBA.

BepxoBeHCTBO MpPaBOBOI0 3aKOHA TAKXKE O3HAYAET €ro BCEOOUTHOCTD, T. €.
€ro NpeANnucaHus B PaBHOW CTEMEHUM pPACHPOCTPAHSIOTCS HAa BCE CYOBEKTHI
MIPABOOTHOIICHHUM. 3aKOH OJMH JIJIi BCEX U B JIO0OOM CUTyallMu TMepea HUM BCe
paBHBL. EMy 00s3aH MOMUMHSATRECS U TJlaBa rOCy1apcTBa, 00IaIaronuii OOJbIINMHU
MOJIHOMOYHSIMH, W JOJDKHOCTHBIC JIMIIA B OpPraHaxX HCIOJHUTEIHHON BIACTH, U
KK/l JIeTyTaT, KOTOPHI B COCTOSHUM M3MEHUTH 3aKOH TOJBKO COBMECTHO C
JpYyTUMH JenyTaTaMyd, B Ipolecce oO0co0OM ¢ JOCTaTOYHO —TIIATEJIbHOU
JUTATEIILHON MPOTIEAYPHI OOCYKICHUS U MPUHSATHAS HOBOTO MPOEKTa. TaKOB CMBICI
MPUHITMIA TPABICHUS TPABOBOrO 3akoHAa. OTCTyIUIGHWE OT JAHHOTO TMPUHITUIIA
MIPUBOJIHUT K Pa3ITUIHOTO pona 370yNOTPEOICHUSM, IPOU3BOILY,
IIPaBOHAPYIIICHUSAM, YTO, B KOHEUHOM CUETE, CKa3bIBACTCS M Ha OOIEM COCTOSHUN
CTabMILHOTO (PYHKIIMOHUPOBAHMS OOIIECTBA U TOCYapCTBRA.

Hcroxom mnpuoputera mpaBa B JIEMOKPATUYECKH YCTPOECHHOM OOIIECTBE
CIIyXaT ecmecmeeHHvle, HeomveMmiemble npasa U ceo00O00bl Yenogeka U
epadicoanuna, OOYCIOBIIEHHbIE COLMAIBHON Npupoaod audHocTu. lIpaBoBoe
roCyZIapCTBO 3IDKIAETCS Ha O€3yCIOBHOM MPU3HAHWHM HEOTUYX IAACMBIX TpPaB U
CBOOOJT 4eJIOBEKa W TpaXKJIaHWHA, HA WX KOHCTHUTYLIMOHHOM 3aKPEIUICHHH U
cyneOHoi 3amure. Jltonu OoT mpupoibl paBHEI U CBOOO/HBI, UMEIOT HE3bIOJIEMbIE
mpaBa, U3 KOTOPHIX BBITEKAIOT M HMX OOS3aHHOCTH TEpel IPYTUMHU JIOJbMU U
obmectBoM. [IpaBa u cBOOOABI JIMYHOCTH HE SABIAIOTCA OCOOBIM JapOM BIACTH,
OHM KOPEHSTCS B OOIIECTBEHHOM CTPOE, HO HETPEMEHHO JIOJIKHBI OBITh MPU3HAHBI
¥ 3aKpeIUICHBl TOCYJapCTBOM B OCHOBHOM 3aKOHE€ M WM TapaHTUPOBaHBL B
HACTOsIIee BpeMsl MpaBa JTUIHOCTH JOCTATOYHO OMPEEIEHHO COPMYIUPOBAHBI B
psAne BaXHEHIIMX MEXKIYHAPOJHBIX TIPABOBBIX AaKTOB, TOJ KOTOPBIMH CTOSIT
NMOANMCA B TOM 4uciae U npexacrasurener  Poccuiickon  ®Denepauum.
BuyTtpurocyaapcrserntoe 3aKOHOJIATEIBCTBO JIOJIKHO COOTBETCTBOBATh
MEXIYHAapOJHbIM TAKTaM W JIOrOBOpaM, MPOBO3TJIAIIAIONIMM OCHOBHBIE MpaBa U
cB00OJbI JIMYHOCTH. (OCHOBHBIE TMpaBa M CBOOOJBI POCCUHCKHUX TPaKIaH
3akperienbl B Konctutymum Poccwmiickoit ®deneparuu, ogHako OHH clado
rapaHTUPOBAHBI, TPEOYIOT 3P PEKTUBHOM 3aIUTHI CO CTOPOHBI TOCY1apCTBA.

W3 nmpuszHaHus NEpPBUYHOCTH TpaB 4YEJIOBEKA BBITEKAET MPABOBOM CTATYC
TpaXJIaH, XapakTep OTHOUICHUH MEXIy HUMU M TocydapcTBoM. OTHOIIEHUS
MEXIy TPOKIAHHHOM M TOCYAApCTBOM HOCST CTPOTO IMPaBOBOM XapakTep, 3TO
OTHOIICHUS B3aMMHBIX TpaB M 00s3aHHOCTEH, OOECHeunBaOIINE CBOOOTHOE
pa3BUTHE JUYHOCTU M MOJYMHEHHE rocyjaapctBa oOuiecTBy. CB0OOJA Ka)a0ro
WHJVBUAA — TPEANOChUIKa CBOOOJHOrO oOIecTBa, KOTOpas IMpeBpallaet
TOCy/IapCTBO M3 ammapara IyOJIMYHOW BJAcTH, CTOSIICH Haa OOIIEeCTBOM, B
OpraHM3aIlio, MOJYNHEHHYI0 MHTepecaM OOIIeCTBa M 3allUTe MPaB €ro 4JICHOB.
He nuuHOCTB M 00111€CTBO CIIy>KaT TOCYAapCTBY, a TOCYAapCTBO JOJKHO CIY>KUTh



YeNI0OBEKY M OOILECTBY, HE MPAaBO CIYXHUT rOCYJapCTBY, a TOCYAAPCTBO JIOJKHO
CIIY’KUTb IIPaBYy.

CranoBieHue NpaBOBOM TOCYAAPCTBEHHOCTH NPEANOJIAracT M HOBBIA THII
OTHOLIEHUN MEXIy JHUYHOCTBIO M TOCYHApCTBOM. OTO HPUHYUN B3AUMHOU
OmMBemMcmMeeHHOCMU TUYHOCU Nneped 20CYO0apcmeom U 20Cyo0apcmed nepeo
JUYHOCMbI0. XapaKTep B3aMMOOTHOILIEHWM TOCYJapCTBa M JIMYHOCTU SIBIISIETCS
BOXHEHIIIUM TI0Ka3aTeJIeM COCTOSIHUSI OO0IIecTBa B I1[E€JIOM, IEPCIEKTUB €ro
pa3BUTHSL.

Bce oTHOmIEHUsT MEX Y IpaXkJaHUHOM U TOCYJApPCTBOM CTPOSTCS TOJIBKO Ha
OCHOBAaHMHM 3aKOHA, T. €. TPAXJAAHUH HECET OTBETCTBEHHOCTh NIEPE TOCYAAPCTBOM
TOJIBKO B TE€X CIy4asx, KOrja 3TO MPsSMO MNPEIyCMOTPEHO B 3aKOHOJATEIbHBIX
aktax. ['ocynapcTBo, onpenensst Mepy cBOOObI IMYHOCTH, TAKKE OTPAHUYUBACT U
ceOss B COOCTBEHHBIX JCHCTBHSIX M pelIeHUAX. B choydae, ecim oprad
roCyJapCTBEHHOM BJIACTH WJIM JIOXKHOCTHOE JIMIIO CBOMMM JACUCTBUSAMHU WIIU
Oe3geiicTBMEM NPUYMHWIM Bpel T[PaXJaHWHY, TO TOCYJapCTBO JOJIKHO
BO3MECTUTHh yuIepO B IMOJHOM OOBEME, HE3aBUCUMO OT BHHBI KOHKPETHOTO
NPUYMHUTENSA Bpena. Bce cmopbl mo mOBOAY NpaBa MEXKAY TIPaXIAHUHOM U
rocyJlapCTBOM  TIOJJIEKAT  pacCMOTPEHHIO B  cyae. locymapcTtBo  Ha
KOHCTUTYIIMOHHOM YpOBHE YyCTaHaBIMBAaeT 3(P¢ekTuBHbIE (HOPMBI KOHTPOJS M
HaJ30pa 32 OCYUIECTBICHUEM 3aKOHOB.

BaxHeldmuM NpUHIMIIOM OPraHu3allMil W JEATEIbHOCTH IPaBOBOIO
rOCyAapCTBa SIBIIACTCS NPUHYUN pa3oeneHuss 20CYOapCmeeHHOU 61acmu  Ha
OMHOCUMENLHO CaMOCMOSIMeNbHble 8eMBU. 3AKOHO0AMENbHYI0, UCHOTHUMETbHYIO
U cy0eOHy10, KOTOPbIE JOKHBI COCTABIISATh TaK HAa3bIBAEMYIO CUCTEMY «CAEPIKEK U
IIPOTUBOBECOB)». [ JTaBHBIM CMBICIIOM IPHUHIMIA Pa3/IeJE€HUs BJIACTEN SBISETCA HE
npoctoe 000co0JIeHHE X IPYT OT JIpyra, a B3aMMHOE CIIEP>KUBAaHUE BJIACTEN pajn
oOecrieyeHus: cBOOObI TUYHOCTU. [IpUHIMN pa3jieneHuss BIacTeil HAaNpaBlIeH Ha
o0ecnieueHrne KOHCTHUTYIIMOHHBIX MPaB U CBOOOJ JTUYHOCTH, KOTOPHIE MOTYT OBITH
rapaHTUPOBAHbI TOJBKO MPU CAMOCTOATENbHOM (DYHKIIMOHUPOBAHUU ITUX BETBEU
BJIACTHU.

CyTh KOHLENUMH pa3JIeJCHUH BJIACTEM 3aKIIOYAECTCS B PA3rPAHUYECHUU
(pa3nenenuun) (QYHKIUH OPraHOB TOCYJapCTBEHHOW BIACTH: 3aKOHOZATeNIbHAs
NEATENIbHOCTh, HCIOJHEHUE 3aKOHOB, OTIPABICHUE MPABOCYAUS JIOJKHBI
OCYILECTBIIATBCA CaMOCTOATENIbHO. (COrJacHO TEOpUM pa3AClICHUs] BJACTEl
COCIMHEHHE BJIACTEeH (3aKOHOAATENLHOM, MCIOJHUTEIBHOM, Cy/1e0HOI) B OJHOM
oprase, B pyKax OJHOIO JIMLIA YpPEBaTO ONACHOCTBK)  YCTAHOBJICHUS
JIECIIOTUYECKOI0 pexuMa, IJe HEBO3MOKHa cBoOoja auuHocTd. [loaTomy s
TOT0, YTOOBI MPEIOTBPATUTh BO3SHUKHOBEHUE aBTOPUTAPHOW aOCOIIOTHOW BIACTH,
HE CBSI3aHHOW TPaBOM, OTH BETBH BIACTH JOJDKHBI OBITH  pPa3/eieHBbI
(pasrpanuyensl). C MOMOIIBIO pa3[eieHusl BJIACTEN TOCYIAapCTBEHHBIE OPraHbl
JNEUCTBYIOT B PaMKax CBOEH KOMIIETEHLHHM CAMOCTOSITENBHO, HE MOAMEHSSA IPYT
Jpyra; YCTAaHABJIMBAE€TCS B3aUMHBIH KOHTPOJIb, MPEAYCMATPUBAIOTCS (HOPMBI
BO3JICUCTBUSA BO B3aUMOOTHOILIECHUSAX rocyJapCTBEHHBIX OpraHoB,
OCYLIECTBJISIOIIMX 3aKOHOAATENIbHYI0, UCTIOTHUTENbHYIO U CYJEOHYIO BIACTH.



OmHako pedyb HE HAST O IIOJMHOM OTHAEJIEHMM JApyr OT JApyra
3aKOHO/ATENIbHBIX, UCIIOJHUTEIbHBIX U CYyJACOHBIX OPraHoB, 00 YpaBHEHHUM 3THUX
OpraHoB. B mpaBOBOM rocynapcTBE CYHIECTBYET MEXAHUZM 83AUMHO20 KOHMPOA
3aKOHOJATENbHOW, WCIOJHUTENbHOW M CyneOHOM BiacTed, MpU COXpPaHEHUU
Ka)JI0W 3HAYUTEIIbHOW CTENEHU HE3aBUCUMOCTH OT APYTOM BIIACTH.

Tak, B coorBerctBuM ¢ KoHctutynueir Poccuiickoit ®Denepanuu
[IPEJICTABUTEIIBHBIM M 3aKOHOJATENIbHBIM opraHom Poccuiickor denepauuu
apisiercss  DenepanpbHoe CoOpanue Poccuiickoii ®enepauun  (Ilapmament).
[TapiamenT, o6anas UCKIIOYUTEIHHBIM IPABOM MPUHITHUS U U3MEHEHUS 3aKOHOB,
ompenenser Ha OCHOBE KOHCTUTYyLMM MOJHOMOYMST W PaMKH, B KOTOPBIX
JIEHUCTBYET M 3aKOHO/IAaTebHAS, U UCTIOJIHUTEIbHAS, U Cy/1e0Hast BIACTH.

Baxueimumu cpeacrtsamu Bosaeuctsus [lapiameHTa Ha UCIIOJTHUTEIBHYIO
BJIACTh SIBIISICTCS YTBEP)KICHHE W KOHTPOJIb 3a MCIOJHEHHUEM OOJDKETa CTPAHBHI,
y4acTHE B HA3HAYCHUHU NPEACENATEIN U WICHOB MPABUTENIBCTBA, @ TAKKE KOHTPOJIb
3a JIEATEJIbHOCTBIO CIIELMAIIBHBIX CIIY0 M BHeUIHEHN pa3Benku. CTpykTypa, cocTaB
Y KOMIIETEHLMS IPAaBUTEIBCTBA ONPENENAI0TCS PeiepaabHbIM 3aKOHOM.

B cucreme cnepxek 1 IpOTHBOBECOB CBOIO POJIb UTPAET IJ1aBa TOCyAapCTBa
(npe3unent). I'maBa rocygapcTBa BO3IJIABISET MCIOJHUTENBHYIO BJIACTh M HEIO-
CPEICTBEHHO M30upaeTcsi HaceneHueM. [Ipe3useHT uMeeT MpaBO «BETO»: MOMKET
HE IIOAIIACATh 3aKOH M BO3BPAaTUTh €r0 Ha BTOPUYHOE PACCMOTPEHUE B
3aKOHOJIATeIbHBIN OopraH. B cBO0 ouepenb, OHO MOXKET ObITh MPEOJIOJICHO, €ClU
Ipy TOBTOPHOM paccMOTpeHuH (deaepalbHbIii 3aKOH OyaeT ol00peH B paHee
NPUHATON peakiuu OOJNBIIMHCTBOM, HE MEHEE JIBYX TPETEH roJIOCOB OT OOIIETO
yucina uieHoB CoBera @expepanuu u jaenyratoB ['ocymapctBeHHoil Jlymbl
®enepanpHoro CobOpanus. IlpesupeHT ocymiecTBiasier o0IIee PyKOBOJCTBO
[IpaButenscTBOM M mnpencrasisier Poccuiickyro @enepanuio BO BHYTPEHHHX U
BHEIIHUX oOTHomeHusX. Ilpesunent Poccuiickoit ®egepanuu MOXKET OBITh
orpemieH ot gokHOocTH CoBerom @Denepannu  TOJBKO HA  OCHOBaHUHU
BbABUHYTOr0 ['ocyngapcrBenHoi Jlymoli oOBHHEHHMSI B rOCYJapCTBEHHON H3MEHE
WM  COBEPIICHUHM  HMHOTO  TSKKOTO  MPECTYIUIEHUS,  IOATBEPKIACHHOIO
3akmoueHuem BepxoBHoro Cyna Poccuiickonn @eaepauuv O HaJUyud B
nevctBusax llpesunenta Poccurickor denepaunu NMpU3HAKOB MPECTYIUIEHUS U 3a-
kiouenneM Konctutynuonnoro Cypa Poccuiickoit denepanuu o0 coOMI0EHUN
YCTaHOBJICHHOTO MOPSAKA BBIABUKEHUSI 0OBUHEHUs. BhICIIUii KOHCTUTYIIMOHHBIN
KOHTpoJib B cTpaHe ocymectisieT Konctutyuumonnsii Cyn Poccuiickoit
denepannv, KOTOPBIM MOXKET OTMEHHUTh 3aKOH MM akT lIpe3uneHra, eciim oHU He
cooTBeTcTBYIOT KoncTturynuu Poccuiickon ®@enepanuu.

CyluecTBEHHBIM  CBOMCTBOM  IPaBOBOIO  TOCYJlapCcTBa  SIBJISIETCS
aBTOPUTETHOE W HE3aBUCHUMOE, OCHOBaHHOE Ha OOIIeIEeMOKPATHUECKUX
IPUHLANAX U Ha IPAaBOBOM 3aKOHE, CIIpaBeNInBOE IpaBocyaue. OCHOBHAsA 3a/1a4da
Cyla — oxpaHa mpaB U CBOOOJ 4YelOBeKa M TpaXJAaHWHA OT MPOU3BOJIA
aJMUHUCTPATUBHOMN BJIACTU M OT JIFOOBIX UHBIX TMpaBoHapyiieHui. [IpaBocyaue —
BBICIIIasi TapaHTUsl IpaB M CBOOOJ TpaxkJaH, CPEACTBO OOECHeueHHs] MPaBOBOU
3aKOHHOCTH B J€ATEJIBHOCTH I'OCYJAapCTBEHHOTO YIIPABIICHHUS, JOJKHOCTHBIX JIULL
U TpaxkaaH, MPaBOBOW CIOCOO yIpoyeHHUsi B CTpaHe OOIIECTBEHHOIO MOpsAKa U



00IIecCTBeHHOM 06e30MacHOCTH, (YHKIIMOHUPOBAHMSI IPABOBOM FOCYAaPCTBEHHOCTH
B 1enoM. Cynonpou3BOACTBO JOMKHO OBITh OCHOBAHO Ha TJIACHOCTH U
COCTS3aTELHOCTH CTOPOH, Ha TMPE3yMMIMM HEBHHOBHOCTH, IO Hamboee
CJIOKHBIM JIeJlaM JOJDKeH (YHKIIMOHHUPOBATH CYJl MPHUCSIKHBIX. AJBOKAT JOJKEH
JIOMTyCKaThCSl C MOMEHTa 3aJepKaHus W TPEIbsBICHHsS OOBMHEHHS OpraHaMH
JO3HaHMSI WIK NpeABapUTenbHOro cieacTsus. Ha apect nogo3peBaeMoro u oobICK
HOMEIIEHUS JOJDKHA ObITh CaHKLUA cyJbu. CIeACTBEHHBIN annapar — He 3aBUCUM
OT OpraHoB JI03HaHUs (MWJIHMLKHU, OPraHOB OE€30MACHOCTH), JOJDKEH HAaXOJUThCS
[OJl KOHTPOJEM CyJa M NOJ HaJI30pOM IPOKYpaTyphl, COCTOSTb B CHCTEME
MunucTepcTBa FOCTULIUU.

CyneOHast BiIacTh HE JOJDKHA IMOAMEHSTh COOOW 3aKOHOJATENIbHYIO WIIH
UCTIOJHUTENbHYIO BiacTh. HO HU 3aKOHOJaTeNbHbIE, HU UCIIOJHUTENbHbBIE OpraHbl
HE JOJDKHBI MpucBauBaTh cebe PyHkuuu cyaa. OCHOBHOW 3aKOH TOCyAapCcTBa
3aKperuisieT MPUHIUI HE3aBUCHUMOCTH, HECMEHSIEMOCTH CyAed M MOJYMHEHUs
CYJIOB TOJIBKO 3aKOHY.

@denepaTUBHOE YCTPOIMCTBO TOCyJapcTBa SIBISETCS TakKXke CHocoOOM
JNEUEHTpAIM3allMl W «pa3leNieHus»  BIACTH,  MPEIyNpeKJAlolUM €€
KOHIICHTpAIUIO B (heJiepaIbHOM LIEHTPE.

5.4. IIpob6saembl u myTH (pOPMHUPOBAHUS NIPABOBOM
rocyaapcreeHHoOcTH B Poccuiickoit Denepanuu

Ha 3anage craHoBieHHE NPAaBOBOM T'OCYIAPCTBEHHOCTH 3aHSUIO HE MEHEE
JBYXCOT JIET WU MOXHO YTBEPXKAaTb, YTO IPAaBOBAasi I'OCYNAPCTBEHHOCTb — 3TO
MOJINTUYECKAsT BIACTh, aJICKBAaTHAs pPa3BUTOMY TPaXIAHCKOMY OOIIECTBY,
JEMOKPATHYECKOMY  IUIIOPAIN3My, NOCTUHIAYCTPHAIBHOW CTYNEHW MHUPOBOU
UUMBWIM3aLMM W KyJabTypbl. IlepBeie pocTku (MU Teopuw) MPaBOBOM
rocynapctseHHOCTH Poccum otHOcATes K koHIy XIX m Hawaiy XX B., IPUHIMIIBI
KOHCTUTYLIMOHHOCTH TBITAJIOCH YCTAHOBUThH B CTpaHe BpeMeHHOE MpaBUTEIBCTBO
nociie deppanbekoii peposonuu. OKTIOpbCKOE BOOPYKEHHOE BOCCTAHUE, MPUXO/]T
K BJIACTH OOJIBIIEBUKOB OTBEPIJIM BCAKOE M0JI00KME MPABOBOM TOCYAapCTBEHHOCTH,
cama wujes TMpaBlieHUd 3aKoHa Obula OOBSIBICHA KOHTPPEBOIIOIMOHHOM.
HauaBmeecss B cepeaune 80-x rr. mnpeoOpa3oBaHUE CTpaHbl, MOJYYUBIIEE
Ha3BAHUE MEPECTPOMKHU, JIOTMYECKU IIPUBEIO K IIPU3HAHUIO HUIEU [PaBOBOU
roCyJJapCTBEHHOCTH.

B Hamem rocynmapcrBe nenmaercs IONBITKA HE TOJIBKO BO3POIAUTH HICHO
IIPAaBOBOI'0 I'OCYIapCTBa, HO U MPETBOPUTH €€ B KU3Hb. POpPMUPOBAHUE IIPABOBOM
roCyIapCTBEHHOCTU B PoccumM — 3TO CIIOKHBIA U JJIMTENBHBIA MPOLIECC, KOTOPBIN
OyZneT pa3BOpayuMBaThCs MO MeEpe NPOBEIECHHUS B JKU3Hb IOJUTUYECKOH,
SKOHOMUYECKOW U MpaBOBOW pedop™, BO3POXKACHHUS HPABCTBEHHBIX YCTOEB WU
00IIEYeIOBEYECKUX LIEHHOCTEH, MOCTPOEHUS COBPEMEHHOI'O JIEMOKPATUYECKOTO
TpakIaHCKOI'0 OOIIECTBA.

[IpoBeneHne B XKM3Hb YKOHOMUYECKOMW, MOJTUTUYECKON, MPpaBOBOM pedopm
MO>XHO CUMTaTh HEOOXOJAMMOW MNPEANOCHUIKOW OKOHYATEIBbHOTO (POPMUPOBAHUS
npaBoBoro rocygapcta. IIpoBenenue stux pedopm 0e3 ydacTusi MPaBOBOTO



rocyapcTBa  TOXE  HEBO3MOXHO. JlokHO  OBITh WX  OpPraHUYecKoe
B3aMMO/JICHCTBHE.

Kpome ToOro, cranoBieHuWE NpaBOBOM T'OCYIapCTBEHHOCTH IPEAIOJIAraeT
reHe3uc OCOOBIX MPABOBBIX OTHOUIEHUH MEXAY IPAKIAHUHOM U TOCYAapCTBOM,
MEXAy OpraHaMd TOCYJapCTBEHHOM  BJacTH, a Takke OOHOBJIEHHOE
B3aMMOJICUCTBHE MEX]Iy OOLIECTBOM, MPABOM U MOJIUTUKOM.

B kadecTBe oaHON M3 BaKHEWIMUX 3a]ay, CBA3AHHOW C (OpMHUpPOBaAHUEM
IIPaBOBOI'0 TOCYAApCTBa, CIAEAYET pACCMAaTPUBATh PA3BUTHE U COBEPLICHCTBOBAHUE
3aKOHOJIATEIbCTBA, (POPMUPOBAHUE HOBOW MO CYIIECTBY MPAaBOBOW CUCTEMBbI. B
IIOCJIEIHEE BPEMs INPUHATO OYEHb MHOI'O 3aKOHOAATENIBHBIX aKTOB, CO3JAOLIMX
OCHOBBI IS JAJIBHEHIIETO Pa3BUTHs HALIETO I'OCYIapCTBa KAK JEMOKPATUYECKOTO,
npaBoBoro. B  KoHcTuTynuu CTpaHbl MOJYyYWIM 3aKPEIUIEHUE BaKHEUIINE
INPUHLANBI KOHCTUTYIMOHHOTO cTpos Poccuiickon denepannn. Caenansl epBbie
iaru B CTOPOHY I'OCHOJCTBA IIPaBa M PAa3ICIECHUS BIACTEH, FapaHTUPOBAHHOCTHU
€CTECTBEHHBIX IMpaB yenoBeka. CaenaHa MOMbBITKA MOCTPOUTH oOuIedeaepantbHbIe
OpraHbl rOCYJIapCTBEHHOM BJIACTH, & TAKKE OPraHbl rOCyAApCTBEHHOM BIIACTH B
cyOBbeKTax Poccuiickon denepanuun Ha IIPUHIATIAX IIPaBOBOM
roCyJ1apCTBEHHOCTH.

OnHako 3aKOHOJATEIBHOIO 3aKPEIUICHUS MOJIOKEHUM, COCTABIISIIOLINX CYTh
MPUHIIMIIOB MPABOBOI'O IOCYJApCTBa, €Ie HEAOCTATOYHO JIA €ro (PaKTUYEeCKOTo
nocTpoeHusi. B peasbHON XU3HM CTajdd 3aMETHO Oo0Jiee pacrnpoCTpaHEHHBIMU
dakTbl TpyOeiiero HapymIeHUs Ba)XXHEHIIMX TMpaB U CBOOOJI dYelIOBEKa U
IrpaKJIaHNHA, HEYBAKECHMS K 3aKOHy M IpaBocyauro. [lootomy 1 peanpHOro
IOCTPOEHUsI MPABOBOIo rocynapcrsa B Poccun Heo6xoaumo:

HOBBICUTh OOIIYI0 KYJbTYpPY HAceJIeHHs, 4TOObl OHa MOTJja CTaTh
4aCThIO MUPOBOM LIMBWIN3ALINN;

IIOCTPOUTH PA3BUTYIO DKOHOMMKY, CO34aTh MOLIHYI0 MaTE€pHAIBHO-
TEXHUYECKYIO 0a3y ¢ BBICOKOA((EKTUBHBIMHU TEXHOJIOTUSIMU;

o0ecreynuTh BBICOKMI YpPOBEHb MATEpUAIBHON 00ECIeueHHOCTH
IpaK/JiaH;

co3gaTh  CTAOWJIbHYIO  MOJUTHUYECKYID  OOCTAaHOBKY,  PpELIUTh
HallMOHAJIbHBINA BOMPOC;

CO3[1aTh Pa3BUTYI0 IIPaBOBYIO CHUCTEMY, IIOBBICUTH IPABOBYIO
KyJbTYpPY U IIPABOCO3HAHHUE IPAK]aH, 00ECIEYUTh YETKYI0 U POodecCuOHaTbHYIO
paboTy MpaBOOXpPAaHUTENIbHBIX OPraHOB.

[Ipouecc GopmupoBaHusi MpaBOBOrO rocyJapcTBa MpeaNoiaraeT Co3JAaHue
CHUCTEMBI COLMAJIbHBIX, JKOHOMMUYECKUX, MOJUTUYECKUX, IOPUAUYECKAX U HHBIX
rapaHTHii, —KoTopble oOecnedyuBaqu Obl  PEAIbHOCTb  KOHCTUTYI[MOHHBIX
IIOJIOKEHHWM, PAaBEHCTBO BCEX MEPEeN 3aKOHOM W CYIOM, B3aUMHYIO
OTBETCTBEHHOCTb TOCYAAapPCTBA U IUYHOCTH.

CoBpeMeHHOE JEMOKpPATHYECKOE IIPABOBOE TOCYAAPCTBO IPEANOJIAraeT
Pa3BUTOE TPaXJAAHCKOE OOIIECTBO, B KOTOPOM B3aMMOJCHCTBYIOT pa3InyHbIC
OOILIECTBEHHbIE OPraHMU3alUH, MOJIUTUYECKUE MAPTUM M HUKaKas UACOJOTHUS He
MOKET yCTaHaBJIMBATHCSA B KaUeCTBE OPUIIMAIBHONU TOCYAApPCTBEHHON UACOJIOTUH.
[lonuTnyeckass KW3Hb B IPABOBOM TOCYJapCTBE CTPOUTCS HAa OCHOBE



UJIC0JIOTHYECKOTO, MOJIUTUYECKOTO MHOT000pa3us (utropanuzma),
MHOTOnapTuitHoct. [loaToMy oOmHMM w#3 TyTel (GOPMHUPOBAHUS MPABOBOTO
rocyJlapcTBa, OJHUM U3 HaNpaBJICHUWA OTOM palbOThl SIBISETCS Pa3BUTHE
IPaKJAHCKOTO OOIIECTBA, BHICTYIAIOIIETO BaXKHBIM 3BEHOM MEXKIY JIMYHOCTHIO U
rocyZapcTBOM, B KOTOPOM peanu3yeTcsi O0jbliasi 4acTh MpaB U CBOOO] YEIOBEKA,
YTBEPKIAEHUE MPUHILIMIIOB MOJIUTHYECKOTO ILUTFOPAIA3MA.

Hemnpemennoit npennoceuikoid (GopMUpOBaHUS MPaBOBOTO TOCYAApCTBA
ClelyeT CUMTaThb CPABHUTEIBHO BBICOKYIO OOUIYI0 KYJbTYpPY HAaceleHUs.
JIoCTaTOYHO BBICOKMU YPOBEHb KYJIbTYpbl HACEIEHUS MPEANOJAracT pa3BUTYIO
cucTteMy o0Opa3oBaHUs W BOCHUTAHUS, COIMAIBHO-OBITOBOTO M MEIMIIMHCKOTO
oOecnieueHusi, CBOOOJHOE pa3BUTHE HAYKH M HCKYCCTBA, XY/JI0KECTBEHHOI'O
TBOPUYECTBA, B3alMHOE YBAXKECHUE JOJIEH, MHTEJUINT€HTHOCTb,
100pONOPSAOYHOCTh, MHUJIOCEPIUE, YECTHOCTb, BO3MOXHOCTh BCECTOPOHHEIO
pa3BUTHA JUYHOCTH, B MEPBYI0 O4YEpEIb €€ AYXOBHOro mupa. Bospoxiaenue u
pa3BUTHE KYJIbTYypbl — CTEP)KHS IMBHJIM30BAHHOTO OOIIECTBA — MPEIINOCHIIKA
(bopMHpOBaHUS 1EMOKPATUYECKOTO ITPABOBOr0O I'OCY1apCTBA.

B 1yXoBHO-KyJbTypHOU cdepe BaKHEHIIee MECTO 3aHMMAIOT BOMIPOCHI
obpazoBanus. OOpazoBaHue SBIAECTCS PyHAAMEHTOM JJISl PA3BUTHS YEIOBEYECKOM
JUYHOCTH. Ero cocTosiHMe XapakTepu3yeT MEPCHEKTUBBI PA3BUTHS KOHKPETHOIO
oOrecTna.

HeobxoaumbiM akTopoM, OnpeaessiouM YyCIeX MHOTHX MpeoOpa3oBaHUiA
B FOCYJJapCTBEHHOM ¥ MOJUTHUYECKON KM3HU HAIIETO 00IECTBa, SBIISIETCS YPOBEHb
MOJINTUYECKOM U TIPaBOBOM KyJbTypbl. HeoOxomumMo wu30aBiSTBCS OT TOTO
MIPABOBOTO HUTHIIN3MA, KOTOPHI OCOOEHHO OTUYETIMBO MPOSBHICA B TMOCIEIHEE
BpeMsI HE TOJbKO y TpaXJaH, HO MU Yy IMPEICTABUTEIIEN TIOCYyJapPCTBEHHOIO
anmapaTta. YBakeHue M coOmtogeHne KOHCTHTYIMHM, 3aKOHOB BCEMH UJICHAMH
o011ecTBa, BCEMU JIOJXKHOCTHBIMM JIMLAMHU, OPraHAMHM TOCYJAapCTBEHHOM BIIACTH,
OpraHaMy MECTHOI'O CaMOYIIPABJICHHSI — HEOThEMIIEMAs YepTa JEMOKPATHIECKOTO
rocyJ1apcTBa.

[IpoBogumass B cTpaHe cyjaeOHo-paBoBasi pedopma mpeamnosaraet
oOecrieyeHne CTaOMIIBHOIO, aJ€KBAaTHOIO JEWCTBUTEILHOCTH, LIMBUIM30BAHHOTO
3aKOHOAATENbCTBA, MPECTHKHOTO W CHPABEUIMBOTO MPABOCYJIUS, PEATBHO
rapaHTUPYIONIETO MpaBa U CBOOObI IPAXKJIaH, BEICOKONPO(HECCHOHATBHOM OXpaHbl
NPaBOMOPSKA, YTO JOJDKHO OBITh HENPEMEHHO JOCTUTHYTO Ha OCHOBE
MOBBIIIEHUS YPOBHS IMPABOBOU U MOJUTUUECKON KYIbTYPBHI.

[uBmiM30BaHHOE 3aKOHOJATENBCTBO, ABTOPUTETHOE U  HE3aBHUCUMOE
npaBocyaue, NpOPEcCHOHAIM3M B OXpaHE IMPaBONOpPsIKA U OOLIECTBEHHON
0€30I1acCHOCTH — HEMIPEMEHHAsl YepTa IPaBOBOM TOCYJapCTBEHHOCTH.

Baxueitmum  daxtopom (opmupoBaHHS MPAaBOBOM TOCYAapCTBEHHOCTH
SIBJIIETCS. BBICOKHM yPOBEHb pPAa3BUTHS SKOHOMHUKHM CTPaHbl M MAaTE€pHUaIbHAS
o0ecrieyeHHOCTh ~ HaceneHus. B OenHOM cTpaHe, Ha HHU3KOM YpOBHE
SKOHOMMYECKOTO Pa3BUTHA HEBO3MOYKHO IOCTPOCHHME MPABOBOTIO I'OCYIApPCTBA.
Pa3zBurass 5KOHOMMKA, JOCTAaTOYHBIA MaTEpUAJIbHBIA JOCTATOK Yy HACEIICHUS |
HOPMAJIbHBIE COLMAJILHO-OBITOBBIE YCIIOBHS JIIOJIEH CIIy»aT 0a30il sl pa3BUTHUSA



o0miel KyJbTypsl HapoJa M CIOCOOCTBYIOT CTAaHOBIICHHIO TPaXXIaHCKOTO
oOmiecTBa U (HOPMHUPOBAHHIO MPABOBOM rOCYAapCTBEHHOCTH.

Baxwueiiien 3agadeit ocTpOeHUsl IPaBOBOM rOCy1apCTBEHHOCTU B Pocculi-
ckoil Denepannu SIBISIETCS YTBEP)KJIECHUE MPUHIMIIOB TOCIOACTBA IpaBa B cepe
MEKHALIMOHAJIBHBIX OTHOILICHH, B HAallMOHAJIBHO-TOCY1apCTBEHHOM
CTpOUTEIbCTBE, B  (QopMax ¢deaepaTUBHON  OpraHU3allUd  POCCUICKON
rOCyJapCTBEHHOCTU. Poccuss — MHOroHalMoOHajdbHAs CTPaHa, U €l KakK BO3AYyX
HE0OX0IMMbl MUP M HAIlMOHAJIbHOE coryacue. PelieHne HallMOHAIBLHOTO BOMpOCa
— 3aJI0T CTAaOMJIBHOCTHU U TIOPAJIKAa B OOIIECTBE U IOCY1apCTBE.

Ceiiuac B Poccun npoucxosT CiI0KHbBIE IPOLECCH] B Pa3BUTHHU TOCY1apCTBA
u npaBa. Mper mpouecc CTaHOBIECHUS HOBOW TOCYJIapCTBEHHOM M MPaBOBOU
CHUCTEM, COOTBETCTBYIOIIMX TpPEOOBAHUAM COBPEMEHHOIO  T'PaXXIaHCKOIO
oOmecTBa. Pa3BuTue mpaBa U rocyaapcTa Bce Oosee OCIOXKHAETCS H3-3a TOTO,
9TO OOIIECTBO TEPEKMBACT JKECTOYANIIMIA DKOHOMHUYCCKHH U  COIMATBHBIN
KPH3UC, CYLIECTBEHHO OTPA3MBIIMMCA Ha YPOBHE JKU3HU JIIOAEH H PE3KO
BBICBETUBILIMK T€ HETAaTHBHBIE MOCIEICTBHUS, KOTOPBIE MOPOAWIIA TOTaJIUTapHAas
CUCTEMA 3a JOJITUE JECATHIIETHS CBOErO IOCIOACTBA.

Bosepamienne Poccun B JI0OHO MHMPOBOM LMBUIM3AlLMM, BBIXOA W3
riyooyaiiero Kpusuca M OOHOBJIEHHE BO3MOKHBI TOJIBKO HAa MYTH IMPABOBOM
rOCyAapCTBEHHOCTU. JlJIi JOCTHKEHMSI JTOM €M HYXKHO, YTOOBI KaXKIbId
IpaXJaHWH, BCE TIOCYIAapCTBEHHBIE OpraHbl, JOJDKHOCTHBIE JIMIA OCO3HAJIU
BA)KHOCTB ATOU 3aJa4HU.

Hecmotps Ha Bce TPYyIHOCTHM M KPU3UCHBIE SIBJICHUSA, IPOUCXOIAIINAE B
HalleM TIOCyJapCTBE, HAaJIeeMCs, 4YTO Mbl IIPUJEM K  HOPMAaJIbHOMY
JEMOKpPAaTHYeCKOMY OOIEeCTBY W 3aiiMeM JIOCTOMHOE€ MEeCTO B MHUPOBOU
LBWIN3ALIAH.

Bonpocsl 1151 camonpoBepKu

1. ['paxxanckoe oOIIEeCTBO U MPABOBOE TOCYAAPCTRO.

2. Ha3zoBuTe OCHOBHBIE TPUHIIUIIBI TPABOBOTO FOCYAapCTBa.

3. Packpoiite coaepkanue NpuHLKIIA BEpXOBEHCTBA IIpaBa.

4. [IpaBa u cBOOOBI UEIOBEKA U TpaXkJaHWHA KaK BBICIIAs IIEHHOCTh B
JEMOKPAaTUUECKOM OOIIIEeCTRE.

3. [IpyHumMn  pa3neneHuss BJIACTEd B CHCTEME  OCYIIECTBIICHUS
rOCyJIapCTBEHHOW BJIACTH.

6. Ponp u MmecTo cyneOHOM BIacTH B 3alIUTE MPaB U CBOOOI TNYHOCTH.

7. [TpoGaembr U yTH (GOPMUPOBAHUS MPABOBOM TOCYIaPCTBEHHOCTH B

Poccuiickon ®@enepanumu.



PA3SJIEJI I11. CYIIHOCTD ITPABA

I'/TABA 6. IIOHATHUE IIPABA

Jlutepartypa

1. Anexcees H. H. OcHoBnbl punocoduu mpasa. CII6., 1998.

2. Anexcees C. C. IIpaBo: a30yka — Teopusi — Gpusiocopusi: ONbIT KOMIIJIEKCHOTO
uccienoBanusa. M., 1999.

3. Anekceeg C. C. Bocxoxnenue k npaBy. [loucku u pemenuns. M., 2001.

4. Annepc 3. Uctopus eBporeiickoro npasa. M., 1996.

3. bavimun M. A. O coBpeMeHHOM HOpMaTUBHOM MOHUMaHUU Tipasa // Kypnan

poccuiickoro mpasa. 1999. No 1.

6. beporcens 7K.-JI. O6mas Teopus mpasa. M., 2000.

7. bepman I'. 3anagnas tpaguuus npasa. Jnoxa GopmupoBanus. M., 1995.

8. Bnacte u npaBo: 13 ucropun pycckoi npaBoBoit meiciu. JI., 1990.

0. T'ecens I'. B. @. ®unocodus mpasa. M., 1990.

10.  I'pesyos FO. U. Ouepku Teopuu u couuoioruu npasa. CII0., 1996.

11.  Emenvanos C. A. IlpaBo: onpenenenue nousitus. M., 1992,

12.  Kamwm U. Metadusuka HpaBoB B JIByX uactsx // Cou. B 6 1. T. 4(2). M.,
1965.

13.  Kuennep I'. OT npaBa npupoAsl K npupoje npasa. M., 1988.

14.  Koenep A. 1. Antpononorus npasa. M., 2002.

15.  Kopkynos H. M. Jlexuuu nio o6mieit reopuu npasa. CII6., 1904.

16. Kyopsasyes B. H. IlpaBo kak snemeHT KyubTyphl // IlpaBo u Bimacts. M.,
1990.

17.  Kyopsaeyes B. H. O mpaBomoHWMaHud W 3akoHHOCTH // T'ocymapctBo u
npaso. 1994.

18.  Jleucm O. 3. Tpu konuenuuu npasa // CoBeTCKOe rocyJapcTBO U IMPaBo.
1991. Ne 12.

19.  Jinotuio /]. Unes ipaBa. M., 2002.

20.  Jloxxk /. JIBa Tpaktara o mpaBienun // Cou. B 3 1. T. 3. M., 1988.

21.  Jlyxawesa E. A. IIpaBo, Mopaiib, TMYHOCTH. M., 1986.

22.  Mamysos H. U. TlpaBo B cucteme coruaibHbix HOpM // IIpaBoBeneHue.
1996. Ne 2.

23.  Henoscku H. ITpaBo u uennoctu. M., 1987.

24.  Hepcecany B. C. IlpaBo — mnonutuka cBoOoAbl. ONBIT MNPONILIIOTO U
nepcrekTuBbl. M., 1996.

25.  Hepcecany B. C. ®unocodus mpasa. M., 1997.

26.  Moumeckwve I1I. O nyxe 3akoHoB // U30panubie ponsBeacHus. M., 1955.

27. Ilanasn P. A. XpucTUaHCKUE KOPHHU COBPEMEHHOTO nipaBa. M., 2002.

28.  Ilempaorcuyxuu JI. M. Teopus mpaBa W TOCyJapCTBa B CBSI3M C TEOpUEH
HpascTBeHHocTH. CII6., 2000.

29. IIpaBo u nonutuka coppemenHou Poccun. M., 1996.

30.  Pynan H. FOpunundeckas anrpomnodorus. M., 2000.



31. Teopwns npasa: HOBbIE uaeu. M., 1991.

32.  Tpybeyxor E. H. DQunuknonenus npasa. CII0., 1998.

33. Cumxa Cypus Ilpaxaw. ¥Opucnpynenuus. dunocodus npasa: Kparkuit
Kypc. M., 1996.

34, Asuu Jl. C. Conmanusm: mpaBo 1 oOlIeCTBEHHBIN mporpecc. M., 1990.

35. Kelsen H. The Pure theory of Law. Berkely, Los Angeles, London, 1970.

6.1. IIpaBo kak eHOMEH 00IIECTBEHHOM JKU3HU

TepmuH «1paBo» BO BCEX S3BIKAX MHUPA JOBOJIBHO MHOI'O3HAYEH, MOITOMY
TaK WJIA UHAYe OTPaKaeT MHOTO0Opa3HbIC MPOSBIECHUS STOT0 MHOTOCTOPOHHETO H,
MOXXHO CKa3aTh, MHOTOJIMKOTO (eHOMeHa oOImecTBeHHOW Ku3HH. ClioxkHas
BHYTPEHHSISI CTPYKTypa MpPaBOBOM Marepuu JaeT HaM OCHOBAaHHE TOBOPUTH O
MHOTOTPAHHOCTH KaXJOro OTAEJBHOTO 3JEMEHTAa MNPaBOBOrO0 MPOCTPAHCTBA U
MOKa3aTh PA3JIMUHbBIC ACTIEKThHI M 3HAYEHHUS ITOTO COILIUATBHOTO SBJICHUSI.

MHoroo0pasue «IIpaBO3HAUYCHUI» U CIIOXKHBIM COCTAaB MPABOBBIX OOBEKTOB
COLIMAJIBHOTO PEryJMpOBaHUs, MNOAJEKAIIUX OCO3HAHUIO M 3aKPEIUICHUIO B
MPaBOCO3HAHUU W TPABOBOM KyJbTYype, MO3BOJSIOT BECTH pPEeUb O IMpaBe B
00IIEeCOIMaIbBHOM U IOPUAMYECKOM CMBICIIAX, O MpaBe CyObeKkTa (CyObEeKTHBHOM
npaBe) U 0ObEKTUBHOM TPaBE, O YaCTHOM M IyOJIMYHOM NIpPaBE, «MaTEPUATBHOM)
U TPOLIECCYyalIbHOM IMpaBe, O MPaBe HApOJa W IpPaBE€ HALMU M, HAKOHEL, JaeT
BO3MOKHOCTh IMPOBOAUTH OTPACIEBbIC PA3JIUUMUsl OTIEIbHBIX BETBEW IPaBOBOM
cyOCTaHIIUM — BBIICTSATH CAMOCTOSATEIBHYIO MPEIMETHO-METOUYECKYIO TTPUPOTY
IpaXXIaHCKOM, aJMUHUCTPATUBHOM, YTOJOBHOM, KOHCTUTYIIMOHHOM, (DMHAHCOBOM,
cyneOHOIM oTpacieil mpaBa W CBOWCTBEHHBIX WM OTACIBHBIX CHEIU(UUECKUX
UHCTUTYTOB.

Ilon obwecoyuanvnvim TPaBOM OOBIMHO IMOHUMAIOT IPaBO, KOTOPOE HE
BBIPAKEHO B 3aKOHAX WJIM MHBIX aKTaX rOCyAapCTBa, B TO BPEeMsl KaK IOpUOUYECKUM
CUMTAIOT 3aKOHOJATENbHOE, O(QUUHUATIBLHO MpU3HAHHOE MpaBo. CybwvekmusHoe
npaso — 3TO TO, KOTOPOE MPUHAMICIKUT CYOBEKTY — HHAUBHUIY, YUPEKICHUIO,
OpraHu3alliu, a 0ObeKmMUgHoe npago — To o0IMe, aOCTPaKTHbIE HOPMBI (B 3TOM
CMBICJI€ TOBOPSIT, HAIIPUMEDP, O POCCUMCKOM WK (paHIly3CKOM MpaBe, TOBOPUIIU O
Oyp>Kya3HOM WJIM COLIMAIIMCTUYECKOM IIpaBe, COJIep)KallleMCsl B T€X WM HHBIX
aKTax — WUCTOYHMKax mpasa). lloxg wacmwueiv npasom TOHUMAIOT TaKUe
MPAaBOOTHOIIIEHUSI, B KOTOPBIX YYAacCTBYIOT TpaKJaH€ M HETroCyJapCTBEHHbIC
OpraHu3aly, COOCTBEHHOU BOJICH peanu3yronue 00beM YCTaHOBJICHHBIX 3aKOHOM
MPABOTIPUTSA3AHUN, MEXKIY TeM KakK nyOauyHoe npago TpeArojiaracT MpaBo, B
KOTOPOM BBIPAXKEH TOCYIJApCTBEHHbIM HMHTEPEC, MPABOOTHOLIEHHUS, B KOTOPBIX
y4acTBYET roCyJapcTBO Ui ero oprausl. K «mamepuanvruomy» npaBy oTHOCAT Bce
OTpaciid, PEryaupyronme OOIIEeCTBEHHbIE OTHOUICHHUS, 3a HCKIIOUYEHHEM TeX,
KOTOPBIE CKJIAJIBIBAIOTCS B XOJI€ CYJ€OHOU AESATENBHOCTH, a K NPOYECCyaibHOMY —
cyneObHOoe TpaBO, T.€. TMpaBO OOECHeYeHUs TapaHTHUH  TrpaxkAaHCKOU
3AIIUIIEHHOCTH TP OCYIIECTBICHUU MPUHYIUTEIbHO-PErIaMEHTUPOBAHHON
peanu3aluy MpaB B CHOPHBIX W HAPYUIEHHBIX OTHOIICHUSX C MPUMEHEHUEM
0COOBIMM ~ KOMIIETEHTHBIMU  OpraHaMu  CyJIeOHBIX M  aJMUHUCTPATHUBHBIX



IOPUCAUKIIMOHHBIX W WHBIX CHEIMU(PUYSCKUX MPEANMUCATEIBHBIX  BIACTHO-
MOJIHOMOYHBIX Tpouenyp. I pasxcoanckoe TpaBO PEryIUPYyeT HUMYIIECCTBEHHbBIC
OTHOIIEHHS] M  HEKOTOpbI€  JIMYHBIE  HEUMYIUECTBEHHBIE  OTHOIIECHUS,
AOMUHUCMPAMUBHOe — YIPaBIEHYECKUE OTHOIICHUS, Y207106HO€ — OTHOIICHUS,
CBSI3aHHBIE C COBEPLICHUEM MPECTYIUICHUS W NPUMEHEHUEM MEp YTOJOBHOIO
HaKa3aHus U T. 1. HeTpyaHO 3aMeTUTh, YTO BO BCEX CIy4YasX Mbl UMEEM JIEJIO C
ONIPE/ICIICHHBIM SIBIICHUEM, UMEIOLIUM HEKHE €UHBIE KAUeCTBA, U B TO K€ BPEMS C
TaKUM HMEHHO SBJICHMEM, KOTOPOE B Pa3JIMYHBIX CBOMX (opMax o00JagaeT u
0COOBIMM YepTaMHU.

[Tonsatue npaBa — BaKHEUIINI KOMIIOHEHT OpUcpyAeHIMU. OT MOHUMaHUs
IIpaBa BO MHOT'OM 3aBHUCHUT IIOCTAHOBKA 3aJa4M HAYYHBIX MCCJICAOBAHUM, & TAKKE
oOIasi OpUEHTalUs IOPUIWYECKON TNPAKTUKUA. 3ajadya HAYYHOTO TO3HAHUSA
3aKJIFOYAeTCsl B TOM, YTOOBI 3a MHOTOOOpa3HBIMH MPOSIBICHUSMU IIpaBa Ha
MIOBEPXHOCTH OOIIECTBEHHOW W3HHU TOMBITATHCSA HAWUTU €r0 JEHCTBUTEIHHYIO
CYIIHOCTb, COIMAJbHYIO MPUPOAY M OOIEeUeTOBEYECKY0 LEeHHOCTh. U, kpome
TOT0, UYTO HE MEHEE BAXKHO, MOHSIB CMBICH ITPaBa KaK COLMAIbHOW [IEHHOCTH, UMETh
BO3MOXHOCTb PacIio3HaTh, COJICPKUT JIM TO, YTO HA3BIBAIOT 3aKOHOM, IIPABO, WIIH
3TO BCEro JUIIb NPHUKA3, ICHUCTBUE BIACTH, OKA3bIBAIOIIMECS HA JEJIE aHTUIIPABOM,
CaHKIIMOHUPOBAaHHBIM  TOCYJAapCTBOM  IPOM3BOJIOM, TpydO  HapyHIaroUUM
€CTECTBEHHBIE, TMPUPOKACHHBIE MpaBa YEJIOBEKA, WM HE NPEACTABISIOLIINM
MUHUMYM  OOILIENPUHATON HPABCTBEHHOCTHM W  CHPABEIJIMBOCTH, WA HE
COOTBETCTBYIOIIMM OOBEKTHUBHO TpeOyeMoMy TMpaBoONoOpsAnKy u T. 1. HMuaue
rOBOpPs, HAJO PaCIO3HATh, YTO €CTh MPABO M HE CKPBITO JIM NOJ €r0 BHELIHHM,
(dbopManbHBIM TI0JI00MEM HEUTO MHOE, TPOTUBOIIOIOKHOE TPaBY.

Ecnou Obl BHemHSs (popMa Bcerjia COOTBETCTBOBAlA CYTH HHTEPECYIOIIETO
JIOJICH TIpeIMeTa, TO He HyKHa Obl1a Obl HayKa. TO OTHOCHUTCS HE TOJIBKO K HAyKe
0 MIpUpPOJIe, HO U K HayKe 00 oOlIecTBe, O MpaBe U rocygapcTse. Yacto monararor,
YTO HAayKa O MPHUPOJE CIOXKHEE, a 00JaCTh OOIIECTBO3HAHUS MPOIIE. DTO HE TaK
XOTsl Obl MOTOMY, YTO COLIMAJIbHBIC SIBJICHUS W CBSI3U HEPEIKO OKa3bIBAOTCS
UJICOJIOTU3UPOBAHBIMH, A HUJIEOJOTHSl — Bpar HAyKH, HMCKAKEHHOE OTPa)XKEHUE
JEUCTBUTENBHOCTU. VICKaXKEHHO OHO HEKMMH KJIACCOBBIMH, HAIMOHAIBHBIMU HJIU
KOPIOPAaTUBHBIMU ~HMHTEPECaMM: «IIPOOUTHCA» Yepe3 MOJ00HOE HCKaKEHUE
peabHOCTH TMOpOM ObIBaeT oueHb TpyaHo. IIpuBegem numib oauH npumep. B
OOBIZICHHOM KM3HU HEPEJIKO MPABO CBOAAT K 3aKOHaM rocynapctsa. [Ipu noaxone
K MPaBy TOJBKO KaK K CUCTEME HOPM, PEryJIUPYIOIIHNX 0OIIECTBEHHBIE OTHOIIICHUS,
Pa3MBIBAIOTCS COOCTBEHHO MPABOBBIE TpaHUIlbl. TOrja JIETKO CMENIaTh MPaBO C
JPYTUMU HOPMATHUBHBIMU CHCTEMaMH, YMOPSJOYMBAIOIIMMHU  OOIIECTBEHHBIC
oTHoueHusl. CBelleHHE MpaBa K HOPMaM 3aKOHOAATENbCTBA HOCUT 3TATUCTCKUUN
XapakTep, UCXOAUT U3 MNPUOPUTETA HAJ HUM BIIACTH M HACHWIHSA. DTATUCTCKUN
pexuM — Oe3aneiUIIUMOHHBIA  a0CONIOTU3M JIEWCTBHM BJIACTH B IOJIB3Y
rocyJlapcTBa, HO NPOTHUBOHAIPABICHHBIA MNyONWYHON BOJE€ U HMHTEpEcaM
obmiectBa. CBeleHHE MpaBa K HOPMaM CTaHOBUTCSI peAJIbHOM yIpO30il IPaBOBOMY
0OIlIeCTBY MpU HAJIUYUM pPsJla HEraTUBHBIX YCIOBUUA B JCUCTBUSIX BIACTH,
HaIrpuMep, Npu MpeHeOpeKEHUU MyOJIMUYHOCTHIO BIACTEIPUMEHEHUS B YCIOBHUAX
peX)rMa MPUOPUTETA NHTEPECOB YUNCTON FOCY/1apCTBEHHOCTH.



HeTtpynHo MOHATH, 4TO B TAKOM OTOKJISCTBIICHUU TIpaBa W 3aKOHA, MIPUKa3a
«CBBIIIIE» BCETJa 3aMHTEPECOBAHBI T€, KTO OCYIMIECTBISIOT BIAcTh. B
JEUCTBUTEILHOCTU BCE€ OOCTOMT ropaslio cliokHee. B Hayke Takod MOAXOf,
OTOXCCTBIISIFOITUI MPaBO W 3aKOH, 00CTHSET COACp)KaHUE MpaBa, HE BCKPHIBACT
€ro TIyOMHHOW COIMANBHOW TIPUPOABI M TPHBOJUT K €ro HCKAKCHHOMY
BOCHPUATHIO.  3aKOHOJATEIbCTBO  JACHCTBUTEIBHO  MpEACTaBIsieT  coOoM
BaXHEHITYIO (POpMY BBIpaKEHHUsI ITpaBa, 0COOCHHO B COBpEeMEHHOM Mupe. B cBs3u
C 3THM O JJOCTOMHCTBAX 3aKOHa elle Oy eT ckazaHo jajiee. OHaKo HE CTOJIb PEKO
1OJI BUJOM 3aKOHA CKPBIBAETCS MPOMU3BOJ, 3aKOH TauT B cebe OecrmpaBue, Mpu
MOMOIIM 3aKOHA TOCY/IapCTBO CAHKIMOHUPYET TO, YTO MPOTHUBOPEYHT mpaBy. Ha
MIPAKTUKE TPAKTOBKA MpaBa KaK HOPM, YCTAHOBJIECHHBIX TOCYJIaPCTBOM, T. €. SIKOOBI
UM TIOPOXKJIEHHBIX U OT HEro 3aBHCHMBIX, MOCTOSHHO MPUBOAMIA U MPUBOJIUT K
OTPaBIaHUIO  JIOOBIX  aKTOB rOCyJapCTBEHHOW  BJIACTH, 3aKOHOB,
CAaHKIIMOHUPYIOIINX MPOU3BOJ CO CTOPOHBI T€X, KTO MOJUTHYECKH TOCIIOJICTBYET,
BHE 3aBUCHMOCTH OT TOTO, WJET JU Pedb 00 dIuTe, OIOPOKpATHH, MAPTUU WA
muktarope. CBOJ TPaBO K 3aKOHY, MBI, IO CYIIECTBY, MOXKEM OKa3aThCs CPEIn
TeX, KTO OINPaBIbIBAET MPOU3BOJ, a TO U CPEIU TeX, KTO, MPUMEHSS 3aKOH, CaM
TBOPUT TPOU3BOJI M HECHPABEAJIMBOCTH. ECTh B CBeleHHMM TpaBa K 3aKOHY W
Jpyroif HepocTaToK. Bee 3Hal0T, 4TO 3aKOHBI YCTAHABIMBAIOTCSI TOCYJaPCTBOM, HO
€CJIM MPABO U 3aKOH TOXJAECTBEHHBI, TOT/Ia BBIXOAMT, YTO U MPABO MOPOKIAACTCS
rOCyJapCTBOM, MPEJCTABISET €ro «BO3BEACHHYIO B 3aKOH» Bojdt0. M3 Takoro
JIO’)KHOTO TOJXO0JIla MOTYT CJIeOBaTh HE TOJBKO HEBEPHbBIE, HO W OMACHBIC IS
JIOJIEH W BCETO 00IIecTBa BBIBOABI O TOM, YTO TOCYJIaPCTBO, HACWIIHME, MOJUTHKA
UMEIOT TIPUOPUTET Tepea NMPaBOM, HE OTPaHUYEHBI OCHOBAMH HPaBCTBEHHOCTH,
CIPaBEJIUBOCTH,  OOIIEYETIOBEUECKMMH  I[EHHOCTSIMH;  YTO  JIYXOBHOE,
HPAaBCTBEHHOE, pa3yMHOE Hauyajo, IMpaBla M TMpaBO BCEraa yCTYyHaioT
MPUHYKJIECHUIO U CUJIE; Y4TO TIpaBa, CBOOOBI YEJIOBEKa HE JaHBI €My OT POXKICHUS
COIMAIBHOW TPHUPOAON JUYHOCTH, a JUIIh JAPYIOTCS BIACTHIO, TOCYIApCTBOM,
CaMOJICPXKIIEM, IMPaBUTEILCTBOM; UYTO TOCYJAApCTBEHHAsl BJIACTh OJApSET CBOMX
MOJJIAaHHBIX, TPaXXAaH KaKUMH-TO MpPaBaMH, HO H, CJIEIOBATEIHHO, MOXKET y HHX
3TH TpaBa OTOOpATh MO CBOEMY JKEJIAHWIO W YCMOTPEHHIO; YTO IPaBO — JIMIIb
HOPMBI JIOJDKHOTO TOBEICHMS, HUMEIoIIMe Maio o0mero ¢ (akTHYeCKUMU
orHoumieHusiMA. O TpaBe CTpaHbl HAAO CYAWTHh JUIIb MO MPUHATHIM HOpMaM
3aKOHOB, KOHCTUTYIMH, JI€KJIapalui, a He MO TOMY, HACKOJbKO 3TO JOJKHOE,
BO3MOXHOE, a0CTpaKTHOE, MPOBO3MIANICHHOE TOCYJapCTBOM HAXOIUT CBOIO
peanu3aiuio B )KU3HU JIIOJICH, B OOIIECTBE.

Ha camom ke nene mpaBo — 3TO HE «BO3BEACHHAS B 3aKOH» BOJIS, €CITH JIAXKe
9TO BOJIS TOCIOACTBYIOIIETO Kilacca WM BCETO HApoJa. 3aKOHOO0amenbCmeo
(ropuM4YecKoe TMpaBO) ecmb JUUb GHEeWHSs, HeobXooumas gopma npasosoll
cucmemvl Cmpawsl, TMOPOXKIECHHAS OOIIECTBOM Ha JAHHOM O3Tale€ €ro pa3BHUTHUA.
OTOXIECTBISIT TPABO C 3aKOHOM, MBI CMEIIMBAEM COJEPKAHME C BHEINTHEH
dbopmoil mpaBa, nuiiaeM ceOsi BO3MOXHOCTHM TO3HATh MPAaBO KakK peaabHbIN
dbeHoMeH OOIIECTBEHHOW JKM3HHM, HWCKaKaeM JEHCTBHUTEIBHYIO COIHAIBHYIO
IpUpPOAy TpaBa. ITO M €CTh ATATUCTCKOE IPABOIMIOHMMAHWE, HABS3BIBAIOIIEE B
TEOPUU U Ha MPAKTUKE MBICIH O 3aBUCUMOCTH MpaBa OT rocyaapcTsa. Kak Buaum,



CMellaB COJEp)KaHWe C BHEIIHEH (QopMOil MpaBa, Mbl HE TOJBKO JMIIaEM ceOs
BO3MOXXHOCTH TO3HATh MIPABO KaK peajbHbIM (eHOMEH OBITHS 00IIecTBa, HO, YTO
elle XYK€, OKa3bIBaeMCsl B IUICHY HJCOJIOTHHU, HMCKAXAIoIIeH JCHCTBUTEIbHYIO
COIMAJILHYIO TIPUPOJY MpaBa, COIVIAIIAEMCSI C ATATUCTCKUM, OJHOCTOPOHHUM
YTBEPXKIECHUEM O 3aBUCHUMOCTH TIpaBa OT rocyaapcTBa. Eciu npu 3ToM elnie u camo
roCyIapCTBO TPAKTYETCSl KaK OpyJMe roCIoCTBA OAHUX JIFOJIeH HAl IPYTUMHU, KaK
anmnapar HacUJus W MPUHYXKJEHUsS, CTOSIIMA HaJl OOIIECTBOM W TMOJAYMHSIONINMA
cebe 00IIecTBO M KaXJ0ro WHIMBUIA, TO TOT/A Mbl BOJBHO WM HEBOJIBHO,
YMBIIIJIEHHO WM HEYMBIIIEHHO OKa3bIBa€MCS CTOPOHHUKAMM TaKOW KOHLIETILIUH,
KOTOpast «0OOCHOBBIBAECTY, ONIPABABIBACT, CYUTACT 3aKOHOMEPHBIM CYIIIECTBOBAHUE
AHTUJEMOKPATHYECKOTO,  TOTAJUTAPHOIO, HMMIIEPCKOTO  rOCyJapcTBa,  HE
OTPAaHUYCHHOTO B CBOCH MOJUTHUKE KAKUMHU-IUOO COOOPAKEHUSIMH TYMAHHOCTH,
YEeJIOBEYHOCTH, €CTECTBEHHOI'O IMpaBa U CHpPAaBEIMBOCTU. TO, 4TO Takoro poja
rocyjiapctea ObUIM M €II€ CYIIECTBYIOT, HU B Majoll CTENEHH HE SBISETCA
JIOKA3aTeIbCTBOM HAyYHOW OOOCHOBAHHOCTH M MPAKTHUYECKOW MPHUEMIIEMOCTH
ATATUCTCKO-TOTAIUTAPHBIX  KoHIenuuid.  CyllecTBOBaHUWE  TOTaJUTaAPHBIX
roCyJlapCTB Ha HBIHENTHEM YypPOBHE MHPOBOM IUBWIM3ALMU U KYJIbTYPBI
CBUJICTEJILCTBYET TOJIBKO O TOM, YTO W B HAIlle BpEeMsl B CHUJIy PsiJia COLMAIbHBIX
IPUYUH €CTh €Ill€ MOJUTUYECKUE CTPYKTYPhI, UCKAKAIOIINE UCTUHHYIO MPUPOIY
IpaBa ¥ rocy1IapCTBEHHON OpraHu3aluu 00I1IecTBa.

Cronb BaXKHBIE OHTOJIOTMUYECKHME M THOCEOJIOTMYECKHME MOMEHTHI B
npoOieMaTiKe 3allUIIEHHOCTH OPUCHPYACHIIMU OT BO3MOKHBIX 3a0yKIECHUMN
BKyIl€ C TMEPBO3HAYMMOCTbIO MPABOBOW HAyKH I COLMYMa MPEIbSBISIOT
UCKITIOUMTEILHO  BBICOKME  TpeOoBaHHMS K  pa3pabOTKe W YCBOCHHIO
METOJO0JIOTMYECKOr0 anmnapara MpaBOBOM HAyKHd, MPUOPUTETHBIN BKJIAd B
CTAHOBJICHHE W PA3BUTHE KOTOPOTo, O€3yCIOBHO, MPUHAICKUT OOIIEH Teopuu
npasa.

Urak, nepen HaMu CTOUT 3ajjaya — 32 MHOTOOOpa3uWeM MPaBOBBIX U OyATO
Obl TPABOBBIX SIBICHHM, JEXalIMX HA IMOBEPXHOCTH OOLIECTBEHHON KU3HH,
BCKPBITh TO, YTO MPEJCTABISIET CO00M EUCTBUTEIBLHOE MPABO, OMPEACIUTH T€ €ro
KauecTBa U CBOMCTBA, KOTOPBIC OTIMYAIOT, OTJIMYAIU U OyIyT OTJIMYATh IIPaBo OT
MHBIX 00pa30BaHU YEJIOBEYECKOIro OOIECTBa, TUIAHETAPHON IUBMIM3auu. Mmes
B BHJly camble pa3iuyHble (OpPMBI CYIIECTBOBaHUSA, OBITUS TIpaBa Kak
OMpENEICHHON TOTAJIbHOCTHU, HETPYIHO YOeauThCs B TOM, 4YTO CaMOM
HEMOCPEJICTBEHHONW JaHHOCTBbIO 00JaJlaeT eCTECTBEHHOE /I  COIMAIbHOU
IPUPOBI YETIOBEKA MPaBO — €r0 OCHOBHble Npasa U c800600bl OT POXKICHUS.
UenoBek pOXIACTCS c80O00HBIM W PABHLIM JAPYTOMY 4Ye€lIOBEeKy. B aToM cMmeIcie
IpaBO €CTh OJHO U3 BAXKHEHIIUX KA4eCTB W CBOMCTB CBOOOJHOM JIMYHOCTH.
YesioBeK Kak JUYHOCTh HE TOJBKO BKJIIOUEH B OINPEJEICHHBIE CBSI3U C APYTUMHU
JIIOJIbBMHU, HO U HEMPEMEHHO BbIJIENsAET ce0s, CBOE «s» M3 00IlecTBa, B KOTOPOM
CyIlIeCTBYeT (U3 pojia, IUIEeMEHHU, HapoJa U T. 1.). be3 oliiecTBa HET YenoBeKa, HO
noka OH (Aa W KaxAbli WMHAWBUI) HE CaMOONPENCIUTCS, Mepell HaMH —
NEepPBOOBITHOE CTafo, a He conuyMm. CTaHOBJICHUE HUBWIM3ALMMU TPEAIoJiaraet
dbopmupoBaHrue CBOOOJHON JTUYHOCTH, YTO O3HAYAET, IOMUMO BCETO OCTAJILHOTO,
OCO3HaHWE WHIWBUJIOM CBOEH COLMAIBHOM IIEHHOCTH, CBOEH CIIOCOOHOCTH



MBICTIUTh U JCHCTBOBAaTH CaMOCTOSATEIBHO, PACKpbIBas MPU ITOM CBOeoOpasue
CBOETO WHAWBUAYATLHOTO TaJlaHTa, CBOUX MPHUPOJOA JaHHBIX TBOPUYECKHUX
HakJIOHHOCTEW. CMBICT CyIIECTBOBAHHUS JTUYHOCTH — peaau3anusi COOCTBEHHOTO
«s1» (HE3aBHCHMO OT TOTO, TIOJy4aeM JIU MbI 3TOT WHIWBHUIyAIbHBIA dap oT bora,
OT T€HOB, OT YCJIOBUM U3HM MOKOJEHUH U T.1.). OOLECTBO pPa3BUBAIOCH U
pa3BUBaeTCs MMEHHO TIOTOMY, 4YTO OHO — HE€ J>KMBOTHOE COOOIIECTBO,
YHUUTOXAIOIEe 0CO0€il, ero COCTaBJISIONIMX, a KOJUIEKTUB JIIOZEH, B KOTOPOM
pa3BuBaeTcs CBOOOAHAS JMYHOCTh, PEANM3ysl CBOM CIIOCOOHOCTHM U TaJlAHTHI.
CBoOona nHIUBHIA — MIPEANOChUIKA CBOOOHOTO ob1iecTBa. CooOIIecTBO JIH0/IeH,
B KOTOPOM IIOJ[aBJ€Ha JIMYHOCTh, HET TBOPYECKOW WHIWBHUIYATHHOCTU, HET
HUKAKOW BO3MOXXHOCTH WHJWBUJY HAHECTH HA YCJIOBHS JKU3HU COIIMyMa CBOW
OTIIEYaTOK, — OJTO OOpEeuYeHHOe, CTarHUpylollee, 3arHuBaroliee oOIIECTBO,
ocrtaromeecss Ha OOOYMHE NUBWIM3AIMH U KyJIbTypbl. [lomobnoe cooOrmiecTBO
(mmemsi, HapoJ, 3THOC) YMHpPAET, €CIM TOJbKO HE CyMeeT BO3pOJIuThCS. Bces
UCTOPHS YEJIOBEUECTBA €CTh B 3TOM CMBICIIC HE YTO HHOE, KaK CTYTIEHU 3aBOEBaHUs
JIOJbMU  COLMANIBHOW CBOOOMABI. BakHeHmuil KpuTepuil LMBUIM30BAHHOCTH —
YellOBEeK W ero cBoOOAa, CTENeHb pPa3BUTHS M pealnu3aliil ero TajaHTa,
CTaHOBJICHHS] CBOOOHOM TUYHOCTH.

PaccmarpuBas mpaBo Kak colMaibHOE CBOMCTBO YETIOBEKA, €T0 CBS3BIBAIOT C
HEeoOX0oaMMOM Il yesnoBeka cBoOonoi. IIpaBo mpusBaHo obecrneunTh cBOOOAY,
0e3 KOTOpO# HE MOXKET (POPMHUPOBATHCS U PA3BUBATHCS JIUYHOCTD, & B TOCYJaPCTBE
HET cBOOO/IbI, €CJIM BJIACTh HE OTpaHHYCHA MpaBOM. Briciias 1eHHOCTh O0IIecTBa
— cBoOoJla 4YeJIoBeKa, €ro 4ecTb M JocToMHCTBO. HO cBOOOjNa MHIMBHUIA HE
Oe3rpaHuyHa U HE caMOCTHIHA. Pedb uaeT o Tol BO3MOXKHOCTH M HEOOXOIUMOCTH
COIMAIbHOW CBOOOBI, KOTOpasi MpemomnpenesieHa IEeNbIM psAaoM  (HakTopoB
JyXOBHOCTH, HPaBCTBEHHOCTH, KYyJIbTYypbl, dKOHOMUKH. [IpaBo um ecTh cdepa
cB00O0IbI, OOIIECTBEHHOE MPU3HAHUE BO3MOKHOCTH BBIOOPA, CAMOCTOATEIHHOCTH
JCHCTBHsI, B TO BpeMsSl KaKk CcaMO KauecTBO BbIOOpa, cojiepxaHue CBOOOAHON U
CO3HMIaTeTbHON JeSITEIbHOCTH oTpenemseTCs dakTopamu JTyXOBHO-
HPaBCTBEHHOT'O, KYJIbTYPHOTO U MaTepHalbHOTO mopsaka. CBoOOaa B ATOM TIaHe
HE CaMOJOCTaTOYHA ® JIMIIb TPUMUTHBHO MOXKET OBITh IIOHATA Kak
BCEJI03BOJICHHOCTh U KaK CBOOOJIa OT OTBETCTBEHHOCTH YEJIOBEKA 3a CBOM BBIOOD,
3a CBOM MOCTYNKHU. UelloBeK OTBETCTBEH 3a CBOM CBOOOJIHBIN BHIOOp mepes coOoi,
nepei CBOE COBECThIO, Mepe]l CBOUMH MOPAIIbHBIMU YCTOSIMU, MOXKET OBITh (eciu
OH penuruo3ex) — nepes; borom. OH HE TOJIBKO OTBETCTBEHEH IE€PEl CBOUM MUPOM
yOexXIeHni, BO33pEHUMN, YyBCTB, HO U OTBEUAET IMEpe]| APYTUMU JIFOJIbMH, TIEPE]T
obmiectBoM. OH JODKEH MOCTYIATh TakK, YTOOBI €ro MOCTYMOK ObUT IIpUEeMIIEM B
€ro CO3HAaHUHU, KaK TaKOMU K€ MOCTYMOK JAPYTroro 4eJoBeKa 10 OTHOIIEHUIO K HEMY.
Bot modyemy mpaBo He ecTh MPOCTO 00JIACTH CBOOOIBI, TPABO — MACIITA0 CBOOO/IHI,
T. €. CB0OOOJIa B ONpEAENeHHBIX TpaHulax. besrpannynas cBoboAa Kaxkaoro Obuia
OBl TUIIH aHAPXHUEH, TPU KOTOPOH HUKTO HE MMEII Obl BOBMOXXHOCTH TIOJIb30BATHCS
cBoei cBoOooi. Ho monuManus npaBa kak maciitada cBoOObI HEIOCTAaTOYHO. B
npaBe pedb UIET 0 POPMAIBHO PABHOM M OTHOCUTENIBHO CIPaBEIMBOM MaciiTade
CBOOOJIbI CYBEPEHHOTO (CaMOCTOSITEBLHOI0) 4YEJNOBEKa, TapaHTUPYIOIIEM He
TOJIbKO TBOPYECKYIO MHMIIMATHBY, HO U 0€30IaCHOCTb, HE TOJBKO BHIOOp, HO U



OTBETCTBEHHOCTh 32 OCYIIECTBJIECHHBIA CBOOOJIHBIN BHIOOp mocTynka. B cBoboe,
PaBEHCTBE, CIPABEIIIMBOCTH, OTBETCTBEHHOCTHM B PABHOM Mepe ISl KaxKJI0ro
YeJIOBEeKa 3aKJI0YaeTcs TJyOMHHBIM CMBICI IIpaBa Kak O0OIleYeI0BeuYeCKOn
LEHHOCTH, COOTBETCTBYIOIIEH CaMOil MpUPOJIe JIUMYHOCTH, O€3 KOTOPOMl HET U He
MOKET OBbITh LIMBUJIM30BAHHOTO OOLIECTBA.

Poxnennble cBOOOJHBIMU U PAaBHBIMU JIPYT APYTY Jitoau (CBOOOJHBIMU B
paMKax HPABCTBEHHOW JIO3BOJIEHHOCTH, PABHBIMM B CMBICIE pPaBHBIX H
CIIPAaBEIJIMBBIX BO3MOXHOCTEH), OT POXKICHHUS HUMEIOIIME HEOTUYKIAEMbIC
OCHOBHBIE IpaBa, 00pa3yIoIIue HAPO, CO3/Ial0T U MOJUTUYECKYIO CHUITY, KOTOpas
npenHa3HavyaeTcss Uil OOeCnedYeHHsl WX OCHOBHBIX MpaB W cBobOoj. Takoi
MOJINTUYECKON CHUJION SBIISETCS TOCYJAPCTBO — KaK COI03 PAaBHBIX W CBOOOHBIX
rpaXKjaH, MPOKUBAIOIIMX HA OMNPEJCICHHOW TeppuTopuu. [ ocyoapcmeo 6
COOCMBEHHOM CMbICNe C08a — BMO NOIUMUYECKAs Op2aHu3ayus, KOmopas
@yHKYuOHUpyem O OXpauvl eCMmeCmEeHHbIX Npas uYelo08eKa U KOmopdas cama
Oelicmeyem Ha OCHO8e npaea, obecneuusas 0e30NACHOCMb CO030A8UIE20 €20
Hapooa.

Benukas wuzues HEOTUyX JaeMbIX MpaB U CBOOOJA YelOBEKa 3apOoJuiach
JABHO, Ha 3ape uuBwiIM3anuu, B JlpeBHem wmwupe. JlomkHbl ObUIM TPOUTH
ThICSTYEIIETHUSI, YTOOBI C PA3BUTUEM LIUBUIIM3ALMUU U KYJIBTYPbI 3Ta UJES HAlUIA WIINA
Hayalla HaXOAUTh CBO€ O(QUIMAIbHOE MpU3HAHME B 3aKOHOAATENIbHBIX aKTax
OTJACJIBHBIX CTPaH, a 3aTeéM U MEXAYHApOJHOE IpPU3HAHWE, B TOM YHCIE U B
Hexnaparmuun ~ Opranuzanuu  O0benuneHHbix Hamwmit. HoBeiM  sTamom B
IIPAKTUYECKO-TIOJIMTUYECKON pealn3aluy MPUPOKICHHBIX IIPaB YEJIOBEKAa MOKHO
cuMTaTh Bce OOJee 3aBOEBBIBAIOIIEE MHUPOBOE OOLIECTBEHHOE IpPU3HAHUE
MOJIOKEHUE O TOM, YTO OOECHEYeHHe MpaB U CBOOOJ TPAKIAH SIBISETCA HE
BHYTPEHHHM JIEJIOM Ka)KJ0T'0 FOCyAapCTBa, a LEJIbI0 BCEr0 MUPOBOIO COOOLIECTBA,
YTO TMpaBa ¥ CBOOOBI YeIOBEKa — TaKasi HAaWBbICIIAsl IEHHOCTh, KOTOPOIl yCTymaeT
CYBEpEHUTET TOCYyAapCTBA, U MEXKAYHAPOAHOE COOOIIECTBO MOXKET BO UMS ATOU
o0IIeYeIoBeYeCKOM LIEHHOCTH W JUIsl €€ 3alluThl NPUHUMATh BCE MEPHI
BO3JICMCTBHS HA IMpaBdlllMe KPyrM TOCYAapCTBa, IMONUPAIOIIME  IIpaBa
yejoBedeckod JyHOCTA. C  MO3UIUMK  TMEepPeIoBOr0O MHUPOBOTO  COOOIIECTBA
rOCy/IapCTBEHHAsI BJAcCTh B KakOW-IMOO CTpaHe HE MOXET TBOPHUTH MPOU3BOII,
rpy00 Hapyliath MpaBa YeJOBEKa, MPUKPHIBASCH CBOMM CYBEPEHHTETOM. ODTOT
CYBEpPEHHUTET — HE€ MPENsATCTBUE K BOCCTAHOBJIICHHIO MpaB W CBOOOJ] 4YelIOBEKa
cuwion  Opranmsanuun  OObeauHeHHBIX  Hammii, pemenusmu ee CoBera
be3zomacHoctu. TyT urpaer posib U BeiCIIas NEHHOCTh MPAB JIMYHOCTH, U TO, YTO
NONUpaeT IpaBa 4YEJOBEKAa BCErja AaHTUAEMOKPATUYECKUH, TOTAIUTAPHBIN,
BOCHHBIA PEXXUM, KOTOPBIN TPeACTaBIseT cOO0H B HAIle BpeMs yTpo3y HE TOJIBKO
JUIsl 0€30IaCHOCTH CBOMX Tpa)KJaH, HO W JJIsl BCEro 4eJoBe4YecTBa — JUISl BCEX
CTpaH ¥ PETHOHOB CBOWMH HWMIEPUATUCTUYECKUMH aMOUIUSIMHU, CBOEH
HEKOHTPOJIMPYEMOM  HApOJOM  BHEUIHEHM IIOJMTUKOW, YIpO30M BOMH C
IIPUMEHEHUEM CPEICTB MACCOBOTO MTOPAKEHUS.

PackpbiBasi counanbHyto (4eJI0BEYECKYI0) MPUPOY MpaBa B €CTECTBEHHO-
UCTOPUYECKOM IJIaHE, HEOOX0IUMO MMETh B BUJY, UTO IPABO — 3TO M PE3yJIbTaT
OCO3HAaHMS YEJOBEYECKUM pPa3yMOM MPUHIMIIOB MU HACAIOB YEIOBEUYECKOTO



oOmexuTus. [loHnManre oOIIECTBA KAK €IMHCTBA PA3HOOOPA3HBIX 3JIEMEHTOB —
MIPEANOCHIUTKA JJII TTOHUMAHMS CYITHOCTH TPaBa W €r0 CMBIC/Ia KaK COIMAILHOTO
dbeHomMena. llpaso e6o03nHuKaem MmMOAbLKO M0o20d, Ko20a NpusHaemcsi c80000HASA
ABMOHOMHAS TUYHOCTb, ee Npasd U c80000bl, NPAsa u c0000bl MALIX HAPOOO8 U
HAYUOHAIbHBIX MEHbUWUHCMS, a 3HAYUm U pasHooOpazue 6 Yeno8eyecKoM
oowecmse. Iloamomy npaso ecmv pasHas mepa 0ns 6cex.

Hcropuueckuil xapakTep 4YeJOBEYECKHX ILIEHHOCTEW Mpenarnosiaraer, 4tro C
pa3BUTHEM OOIIECTBA OHU M3MEHSIOTCS M MO 00BbEMy, M MO cyliecTBy. B aTom
IUTaHE MPaBO KaK OTHOCHUTENILHO PaBHBIM M CHpaBeIMBBIA MacimTad cBOOOBI 1O
CBOCH COIMaIbHOM (YEIIOBEUECKOH) IIEHHOCTH oOO0oramaercsi BCE HOBBIM
colepkaHueM. 3ajaya IOPUCTA-TIPAKTUKA COCTOMT B TOM, 4YTOOBI TIOJIHEE
WCIOJIb30BaTh TMOTEHIMAN TpaBa Uil OOECIEYEeHHsS 3allUuThl TpaB W CBOOOI
JUYHOCTH, OOIIECTBEHHOIN OC30IMaCHOCTH.

EcTtecTBeHHbBIE, HEOTUYX)AaeMbIe TIpaBa W CBOOOIbI YEIOBEKA JTOJDKHBI OBIThH
opuUIMaTHHO TPU3HAHBI B KAXJIOW CTPaHE M 3aKPEIUICHBI B €€ 3aKOHOATEIhHBIX
akTax. l'ocymapcTBO BBICTyHmaeT 3AeChb Kak oOfHa ©3 (GOpM TOJUTHUECKON
opranm3anuu (CWibl) OOIIECTBa, KOTOpas MPU3BaHAa OXpaHATh JTH TpaBa U
cBOOOABI M KOTOpas cama JeHCTBYyeT B pamkax mnpaBa. «lIpaBa dyemoBeka u
OCHOBHBIE CBOOO/IbI C POKICHUS TPUHAJICKAT BCEM JIFOISIM, OHH HEOThEMJIEMbI U
rapaHTUPYIOTCS 3akoHOM. MX 3ammura U coaelcTBUe UM — TMepBedas
00s13aHHOCTh MpPaBUTENILCTBA. VX yBakeHHE — CyIIECTBEHHas rapaHTHsl MPOTHUB
o0asarolero 4pe3MepHoil BiacTbio rocynapcra. Mx coOmiojeHue U MojHoe
OCYILECTBICHHE — OCHOBAa CBOOOJBI, CNPABEUIMBOCTH H MHpa»'. YpOBEHb
JIEMOKpaTUM B TOW WM MHOM CTpaHE KaK pa3 W OOYCIOBJIEH TEM, HAaCKOJBKO
oxpaHa TpaB W CBOOOJ UeJOBEKa TMOJy4YWIa CBOE€ TNPHU3HAHUE BO
BHYTPUTOCYIapCTBEHHON 3aKOHOIaTEIbHON U CyAeOHOI MpaKTUKE.

Wtak, ecTeCTBEHHO-UCTOPUYECKAS, 00WecoyuanvHas npupooa npasa
Maumcst 8 NPUPOICOEHHBIX U Heomuyxcoaemvlx npasax uenogexa. Vcxons w3
3TOr0, €CThb OCHOBAHHWE MOJarath, YTO npasa u ceo0O00bl Uelo8eKa COCMABAAIOM
CYWHOCMb Npasa KAk COYUAIbHOU UYEHHOCMU, 2lA8HOe CoOoepicanue 00020
nposieienus ucmuHno2o npasa. Koib CKOpO MpaBO OKa3bIBAE€TCS CBONWCTBOM
JMYHOCTH, CIIOCOOHON T'€HEpUpPOBATHCS U PA3BUBATHCA B YCIOBUAX COIMATBHOU
cBOOOIBI, @ €e cBO0O/Ia Ha KaKJIOM JdTale pPa3BUTHUS COLMyMa HeOEe3rpaHHyHa, TO
MOXXHO JaTh CIIeyIollee OIpejesneHue mnpasa. [Ipago — 2mo omHOCUMENbHO
PAasHulll U CNpageoIusvlil macumad (mepa) ceob600vl, OUKMYeMblil pa3eumuem
yusunuzayuu. Jlrobas u3 GopMm mpaBa, KOTOpas TaK WIM HHA4Ye OOECIICUMBACT
cBOOO/y U €CTECTBEHHbIE IpaBa YesOBEKa, MPEACTaBIAEeT OO0 AeHCTBUTEIbHOE
npaBo. ®opma, He obecreynBaroias Tak WK MHa4Ye CBOOOAY U MpaBa 4YeIOBEKa,
HE €CTh CIOCO0 BBIPAKEHMS M CYIECTBOBAHMS MpaBa, HE €CTh ObITHE MpaBa Kak
TaKOBOT0, 1000HAast popMa JI0’KHA U HEJIEHCTBUTEINbHA.

Bmecre ¢ Tem mpaBo — 3TO HE TOJNBKO pAaBHBIW MU OTHOCHUTEIHHO
CIpaBeJIUBbIA MacITad CBOOObI, HO U OMBEMCMEEeHHOCHb 34 OCYU,eCMEIeHHbI

: OobmeeBponeiickas BcTpeua B Bepxax. Ilapmwxk. 19-21 Hoa6psa 1990 r.: JlokyMeHTsI U
matepuaisl. M., 1991. C. 5.



c80000ubIL 8b100p nocmynka. Kak yxke TOBOPHIOCH, O€3rpaHWYHAas CBOOOA
KaKJI0TO — BCETO JINIh aHapxwus. [IpaBo Taxke mpeamnoiaraet rapaHTUPOBAHHYIO
0€301acHOCTb IPaB U CBOOO]I JIMYHOCTHU, BHE U TOMUMO KOTOPOU HET U HE MOXKET
OBITH IIMBHJIM30BAHHOI'O OOIIIECTBA.

Oguyuanvro npusHanHoe u 3awuujaemoe 20Cy0apcmeom npaso, B OTINYHE
OT €CTECTBEHHOI'0, OOIIECOMAIBHOTO MpaBa, npedcmasisenm cobou no3UmueHoe
unu uHave — rpuoudeckoe, 3aKkoHooamenbHoe, aecaivioe npaso. KOpucTbl UMEIOT
JIeJ10, TIPEXKAC BCETrO, C OPUANYECKUM MPABOM, HO OHHM HE JOJIKHBI 3a0bIBATh, YTO
B OCHOBE IOPUJIMYECKOTO JICKUT OOIIECOIMaIbHOe MMPaBoO, YTO 3aKOHOATEIHCTBO
rocynapcrsa (IO3WTHBHOE IIPAaBO) HE JIOKHO IPOTHBOPEYHUTH €CTECTBEHHBIM
mpaBaM H cBoOojaM deloBeka. Bemp pa3pplB MEXIy OTUMH IOHATHIMU
JecTabMIM3UpyeT OOIIECTBEHHBIM MOPSAOK, JelaeT JIoAed — TrpaxiaaH
rocyJapcTBa OeCripaBHBIMY TMOTAHHBIMU BJIACTH, OTHUMAET y YeJIOBEeKa CBOOO.TY,
mpeBpaimaer ero B pada wim KpenoctHoro. CiemnoBaTenbHO CTpanaeT WHIWBHI,
KOTOPBIN HE MOXKET peaTn30BaTh CBOM BO3MOKHOCTH, ¥ TIOTOMY CTPAJaeT U IEIbIN
HapoJ, BCe OOIIECTBO, Tepsisi AWHAMHU3M, CBOOOMY, TBOPUYECKHH TOTCHIIHAI,
JTyXOBHOCTh u HPaBCTBEHHOCT. [Tpoucxoaut 9TO B YCIIOBHSX
AHTUJIEMOKPATUYECKHX PEXKUMOB, y3yphmamw¥ BJIacTH y Hapoja, JHYHON
JUKTATYPbl WX TUKTATypPhl MPABSIIEH SJTUTHI, TBOPSAIIUX MIPOU3BOJI U O€33aKOHHUE.
B kxoHeuHOM cueTre MPOTHBOPEUHME MEXKIY OOIIECONMAIBHBIM U HOPUINYECKUM
MIPaBOM MHMITUUPYET MPOTECT HACEIICHHS, OYHT, PEBOJIIOIIHIO.

W3Bectuwiii  pycckuit  guinocod B.C. ConoBreB  cBsi3bIBa)l  O0IIIee
BO3POXJICHHE U YCIIeIHOE pa3BuTHE Poccru ¢ HE0OXOAMMOCTRIO OTKa3a OT IIpaBa
CHJIBI, OT JIECTIOTM3MAa M HacCWUJIMs, ¢ 0OpeTeHreM Bepbl B cuiy mpaBa. OH mucal:
«OmHO TOJIBKO MBI 3HaEM HaBEpHOE: eciu Poccus... He OTKaXXETCS OT IpaBa CHIIBI
W HE TIOBEpUT B CHUJIy MpaBa, €CIM OHAa HE BO3KEIACT HCKPEHHE M KPEIKO
JyXOBHOUM CBOOOJIBI M HCTHHBI — OHA HUKOTJ]A HE CMOXET UMETh IPOYHOTO yCrexa
HH B KaKUX JIeJIaX CBOMX, HU BHEIIHUX, HU BHyTpeHHI/Ix»2.

6.2. I'ene3nc npasa

[IpaBo mosiBUIIOCH HA TpaHU Mepexojia OOIIEeCTBA U3 COCTOSHUSA JIUKOCTU U
BapBapcTBa K nuBuiau3amnuu. C tex mnop jirodoe 6osiee WM MEHEE [TMBUIM30BAHHOE
00IIIECTBO MOCTOSIHHO MOPOXKAAET MPaBO, & MOTOM U IOCYJIapCTBO, MPU3BAHHOE €TI0
oxpaHsiTh. ['eHe3uc mpaBa MPOUCXOIWIT M TMPOUCXOIUT MOJ BO3JAEHCTBUEM, IO
KpaiiHel mepe, Tpex (paKkTopoB:

1) counanbHO-KYJIBTYpPHOTO;

2) cOUHUAIBHO-3KOHOMHYECKOTO;

3) KJIaCCOBO-TIOJIUTUYECKOTO.

1. Yenoseueckoe oOIIECTBO, OOYCIOBIEHHOE COBMECTHON CO3HATEIbHOU
JeSITENIbHOCTBIO JIIOICH, HE MOXKET CYIIeCTBOBATh M Pa3BUBAThCS KaK MUP
KUBOTHBIX, JIUIIb Ha OCHOBE IMPUMHUTHUBHBIX WHCTUHKTOB, OHO — COOOIIECTBO
aofed — TpedyeT ocoObIX, COUMAIbHBIX PEryISATOPOB MoBeAeHUs. Ha mepBbix

? Conoswes B. C. JluteparypHas kputuka. M., 1990. C. 294-295.



mopax, TOKa eIle¢ WHIWBHI HE BBIACISUT ce0s W3 TMEePBOOBITHOTO CTaja, s
BBIPAKCHUS HEKOW COIMAIBHOCTH JOCTAaTOYHO OBUIO psifa 3alpeToB, TOTEMOB,
OMM3KKUX TI0 CBOEMY IIPOMCXOXKICHHUIO K E€CTECTBEHHBIM TPEOOBAHHIM
MOAJIEP)KaHWS ~ CaMOTO  poJla  4YeJOBEUEeCKOro,  HampuMmep,  3ampera
KPOBOCMECHUTEIIBHOTO  Opaka,  KOTOPBIA  PE3KO  yXyAmana  370pPOBYIO
HACJICJICTBEHHOCTh. B manmpHEimeM, Mo Mepe pocTa CO3HAHHUS M YCIOKHEHUS
COBMECTHOM JIeATEIbHOCTH, COLIMATBHBIX CBsI3eH, POPMUPOBAHUS TUIHOCTH, CTAIO
BO3MOXKHBIM M HEOOXOAMMBIM JOIOJHUTH 3alpeThl BO3JOKEHHUEM Ha Ka)JI0TO
HEKOTOPBIX 00s[3aHHOCTEH B BUJEC HPABCTBEHHOIO JOJTa MEpe] APYTUMH JTFObMHU
U Tepel COOOIMIECTBOM — TIOSIBJICHHE MOpaJIM KaKk HOPM, COJIEepIKaIInX
HPABCTBEHHBIE 00S3aHHOCTH, OBLIIO KPYIHEUIITUM PEBOJIIOIMOHHBIM COOBITHEM Ha
sTame mepexoda K mmBwim3anuu. K unmcny Takux 00s13aHHOCTEH OTHOCHIICH,
BEPOSITHO, JIOJIT TIO/JIEPKAaHMS OTHSI, Y4acTHsl B 0X0Te | T. 1. OHAKO 3ampeThl U
0053aHHOCTH Maj0 CIIOCOOCTBOBAJIM CaMOJCATEIbHOCTH 4eiaoBeka. JlampHenmumia
pPOCT CO3HAHUS W YCIOXHEHUE COIMAIBHBIX CBSI3EH, MOTPEOHOCTH B JHMHAMH3ME
coobmiecTBa W (OPMHUPOBAHUE CAMOCTOSTEIHBHOW JIMYHOCTH CIIOCOOCTBOBAIU
0o0OTaIlICHUIO  PETYJIUPOBAHMS  TOBEIACHUS TYTeM TNPHU3HAHUS  COIMYMOM
OTIPEICTICHHOM JIOJM CBOOOJBI YEIOBEKA, YTO CTajl0 CAaMbIM Ba)KHBIM YCIOBHEM
JUTS Pa3BUTHS Y€JIOBEUECKOM JIMYHOCTH, PE3KOH aKTUBU3AIMH €€ HHIUBUIYaTbHON
JESITEIbHOCTH W TIOBBIIICHUS TEMIIOB Pa3BUTHs COOOINECTBA, €ro MPsIMOTro
BXOXKICHHUS Ha CTYNEHb IUBWIM3auu. llosBiieHne mpaBa Kak cdepbl CBOOOIBI
03HAYaJI0 HE MEHEee KPYIHYIO PEBOJIIOINIO, HEXKEIH MOSBJICHUE HPABCTBEHHOCTH, a
C TOYKHU 3PEHHSI CAMOCTOSITEIbHOW aKTUBHOCTU JIMYHOCTH JAJI0 €M KyJa OoJibiie
BO3MOXHOCTEH, peaau3aiusi KOTOPhIX 3aBHCEIa, KOHEYHO, U OT YPOBHS KYJbTYPHI,
JyXOBHOCTH, MOPAJIbHBIX MPHUHIIUIIOB YEJIOBEKAa U OT TOW Cpelbl, B KOTOPOl OH
KW U TBOPUJI, OT XapakTepa MaTepuaIbHbIX OTHOIICHUH. Takum 00pa3om, npaso
KaK pe2yismop, onpeoeiumend noeoetust 100ell GKIOYUN0 6 ceOsl U 3anpemovl, U
00513aHHOCMU, HO C €20 NOABIEHUEM Peuanuwum CMUMYIMOPOM NOBeOeHUs
cmana c800600a uenoseueckol 0essmeibHOCmu 6 COOCMBEeHHOM UHmepece, He
pacxooswemcss ¢ unmepecom coodbwecmea. B ONpeneIeHHOM CMBICIE npaso
OKA3bIBACC  YUBUIUZOBAHHBIM — CPeOCMBOM  DA3TUYEHUS,  NPUSHAHUS U
CO2NACOBAHUsL ~ UHMeEpecos,  peanu3ayus  KOMOpPbIX  HblHe  obecneyeHa
2apaHmupoBaHHbIM  NPAGOM Macuimabom (mMepotl) c80600bl: NO NPUHYUNY
00360JIeHHOCMU He 3aNpeweHH020 3aKOHOM, N0 NPUHYUNY PABEHCMEA 8cex nepeo
3AKOHOM U CYOOM, NO NPUHYUNY NPE3YMNYUU HEBUHOBHOCTNU U OMBEMCMBEHHOCMU
MONILKO 3a 6UHY, NO NPUHYUNY OSPAHUYEHUS 61ACmU NpAGoM u 3axkoHom. VIHOe
JIEJIO, YTO HA PAHHUX CTYMNEHSIX IUBWIM3AIMK paObl HE ObLIM CyOBEKTaMU IMpaBa,
YTO TO3KE CYIIECTBOBAIM COCIOBHOE TMPAaBO WU TMPUBHIETHH, YTO (HOpMaIbHOE
pPaBEHCTBO TPaXKJaH Mepea CyJAO0M W 3aKOHOM TpyOo Hapymayioch, naxe Oyaydu
MPOBO3TJIANICHO TOJUTUYECKHM TOCYJAapCTBOM, TMPHUIICANIAM Ha  CMEHY
dbeomamusmy. [lo cyTm  CTaHOBJIEHHWE  TIPABOBOM  TOCYJIapCTBEHHOCTH
IIPOJI0JKAIOCh Ha 3amajic He MEHEE JIBYX CTOJICTHIA.

2. Jlpyrum (akTopoMm TeHe3uca IMpaBa OKa3ajlach 3KOHOMHKA, a TOYHEE,
oTHOIIEHUsT  cobctBeHHOocTH. OHHM-TO W CBHITpAIM  POJIb  ¢hakmopa,
noooepoicugaroueco COIMATLHO-KYIBTYPHBIN, YenoBeueckuid Gaktop. Jlemo B ToMm,



910 cBO0OO/AA JMYHOCTH JOJKHA Oblla OOpEeCTH CBOIO MATEPHAIBHYIO OCHOBY, U
OHa €€ NOJIydWsa B CBA3U C IIOSBJIEHUEM YacCTHOM COOCTBEHHOCTH, CTaBIIEH
pe3yiabTaToM OOLIECTBEHHOIO pasjiefieHus Tpyda W oOMmeHa ToBapamu. MIMeHHO
paszieneHue TpyAa, COOCTBEHHOCTb M TOBAPHBIE OTHOIICHMS MNPEIONPEASTUIN
rIyOoYaiiyro peBoNIIOLMI0 B chepe MaTepualbHbIX OTHOILICHHM, KOTopas
B30pBajia MEPBOOBITHO-OOIMHHBIA CTPOW W BbIBEJA YEJIOBEYECTBO HAa YPOBEHB
UBUIIM3AIIMHY, OKOHYATEIbHO MOKOHYMB CO CTaAUsIMU JIUKOCTH M BapBapCTBa.
OTHolleHHs COOCTBEHHOCTH OKa3aJluCh HENMPEMEHHOW M CTaOmibHOU (popmoii
IPOU3BOJICTBEHHBIX OTHOIICHUH, CTUMYJIMPOBABIIUX POCT MPOU3BOJUTEIbHBIX
cwi. Ho oTHomeHuss CcOOCTBEHHOCTH, HUMYIIECTBEHHbIC, TOBAapPHO-PHIHOYHBIE,
CTOMMOCTHBIE OTHOLIEHHWS — 3TO THUIMYHO IPAaBOBBIE OTHOILECHHS, UMEIOIINE
DKOHOMMYECKOE  coAep:KaHhe. B TOBApHBIX  OTHOWICHUSX  JACHUCTBYIOT
CaMOCTOSITENIbHBIE, paBHBIE MKy COO0H COOCTBEHHUKH, KOTOPHIE OCYIIECTBISIOT
HKBUBAJICHTHBIN (CIIPaBEUIMBLIN) OOMEH TOBapaMu. TOBapHBIC OTHOIICHHS — 3TO
CBS3b CYOBEKTOB, 00Jamaromux CcBOOOJONH BhIOOpa MOBEACHHUS TOKyHaTess
(mpoaaBua) U paBHBIM MPABOBBIM CTAaTYyCOM JIMILI, O0JaAAar0IIMX COOCTBEHHOCTHIO
(Bemamu, nenbramu). CBo0oAa, paBeHCTBO, CIPABEIIUBOCTh XapaKTEPU3YIOT ITH
OTHOLIEHUSI KaK CBSI3b MpaB U OOSA3aHHOCTEH WHAMBUAOB (MX OpraHu3auuid —
IOPUINYECKUX JIMII), T.€. KaKk (haKTHUYEeCKHE OTHOUICHUS MpaB06020 XapaKTepa.
Bhue u moMuMo mnpaBa OTHOIIEHHS COOCTBEHHOCTH HE CYIIECTBYIOT, HO MOYKHO
CKa3aTh U Tak, 4TO BHE 00JaJaHUsi COOCTBEHHOCTHIO YEIOBEK HE MOXET B MOJIHON
Mepe pean30oBaTh CBOIO cBoOOAY. HeyauBUTENbHO, YTO MMEHHO C MOSBIIEHUEM
COOCTBEHHOCTH Ha CpEACTBAa MPOM3BOJACTBA M €ro pe3yJbTaTOB 3aBEPILACTCS
CTaHOBJICHHE CBOOOJAHON JTMYHOCTH. Pa3BUTHIE TOBapHbIE, PHIHOYHBIE OTHOILICHUS,
MO>KHO CKa3aTh, «BBITAJKHBAIOT» K YXM3HM IIPaBO W CTABAT IMPABOOTHOLUEHUS
COOCTBEHHOCTH MOJI IMBUJIM30BAHHYIO 3allIUTY CO CTOPOHBI 3aKOHA U Cyna, T. €.
nyOJMYHON BJIACTH, rocyapcTBa. M 3TH NpaBOOTHOILIEHHUS, TpaBa U 00sI3aHHOCTH
UX CyOBEKTOB OKa3bIBaIOTCS TaKWMH, KaKOBbl XapaKTep 3KOHOMHKH, IMPUPOJA
YeJI0BEUECKON JIMYHOCTH, CTYIE€Hb PAa3BUTHUSI TOTO U JPYroro, a He TaKUMH, Kak
3TOr0 MPOU3BOJIBHO, IO CBOEMY KEJIAaHUI XOTena Obl NyOJauYHas BIACTb.
HampotuB, mnocnenssisi, B KOHEYHOM CYETE, CAHKUMOHUPYET TaKUe IpaBa U
CBOOO/IbI, KOTOpPbIE MpEeayCMaTpUBAET TOCHOJCTBYIOIIUN CHOCOO MPOU3BOJICTBA.
Brnacte oTBewaer wuHTEpecaM M MOTPEOHOCTSM JIIOACH, YYAaCTBYIOIIMX B
MIPOU3BOJICTBE, TOU J10JIe CBOOOBI YeIOBEKa, KOTOpas noTpedHa asis 3pPpeKTUuBHO-
CTM JAHHOIO IPOM3BOACTBA, JUIA JIAHHOIO YPOBHS €ro TEXHUKH U
npo(heCCUOHATIBHOCTH, KYJIbTYpPbI, CBOOOJbI, CAMOCTOSATEIBHOCTH TOrO, KTO €I
II0JIB3YETCS.

3. JIONOJIHUTENBHBIM, CYuecmeyrouum IUllb 6PeMEeHHO, Ha HEKOTOPOM
OTpe3Ke [MBWIM3ALMU, @Hakmopom TEHE3Wca TpaBa SBISIETCS KJIaccoBas
CTPYKTypa COLIMyMa, WM €r0 HAalMOHAJIBbHO-3THUYECKas pa3o0meHHoCcTh. Cpasy
3aMETHM, YTO OOLIEYEIOBEYECKHE LEHHOCTH, KOTOPbIE OTpaKaeT M 3aKpeIuisieT
paBo, CaMO MPEACTaBIIAs OJHY M3 3TUX OOIIECOLMATBHBIX LIEHHOCTEH, — 3THU
LIEHHOCTH B COBPEMEHHOM LIMBMJIM30BAHHOM O0O0ILECTBE OOBEKTHBHO JOJHKHBI
3aHMMAaTh MPEBATUPYIOIIEe MeCTO. TeM He MeHee, MOCKOIbKY M 10 HaCTOSIIEro
BPEMEHHU JlaK€ B Pa3BUTHIX CTpaHaX MMEIOT MECTO KJIACCOBO- M HAIMOHAIBHO-



IPYIIOBBIE, JOKAJIbHBIE MHTEPECHI, HCKIKOYUTHh WX BIMSHHAE HA NPaBO H
roCyJlapCTBO, €ro OXpaHAILIeEe, HENb3s. BCTyleHue dYenoBedyecTBa B 3Py
LIMBWIN3ALMH BBI3BOJIWIO JIFOAECH U3 JUKOCTH U BapBapCTBA, NOJHOW 3aBUCUMOCTH
OT TPUPOABI M KECTKUX YCIOBUM TOJYTOJOJHOTO CYIIECTBOBAHUS: JIIOObIE
OMMCAHUS «30JIOTOTO BEKa» MEPBOOBITHOIO CYIIECTBOBAHHUA JIIOJEH — JIOMBICET,
pe3ynbTaT UACOJOTH3AUUU JaJIeKoro npouutoro. KoneuHo, Halmm Jajekue Nnpeaku
3aIUIaTAIM 33 BCTYIUICHME B MaJO-MalbCKM LHBWIN30BAHHBIE OTHOLIEHUS
CTOpHIIEM, HO HE CTOJBKO OTKAa30M OT IPEXKHEr0 COCTOSHUS JMILEHUH, Oex u
CTPaxoB, OT BbIIYMaHHOW MO3e «CBOOOABD», OT OyATO OBl CyIIECTBOBABILEH
«CTIpaBeJIMBOCTH» M O€3ynpeyHOW MOpaiH, CKOJIBKO TEeM, 4YTO pa3lioKEeHUe
BEKaMU JJIMBLIETOCS CTpos OecrnpaBus U MNPUMUTHUBHOTO BHEIMYHOCTHOI'O
CTaJHOTO M POJOIUIEMEHHOTO OBITUS NPUBEJIO HE TOJBKO K KOPEHHOMY
MU3MEHEHUIO YCIOBUHN KU3HEICATSIbHOCTH JItO/IeH, K HEOBIBAIOMY ISl TEX BpEMEH
B3JIETY JAYXOBHOM M MaTepUajJbHON KYyJbTYphbl, K OCBOOOXKJIEHHUIO YEJIOBEKA OT
ObUIBIX ~Tpaauiui, MH(QOB U CyeBepud, HO M K HACTYIUIGHHUIO 3PbI
UMYIIIECTBEHHOIO HEPABEHCTBA, PACKOJIa OOIEeCTBa Ha KJIAacChl, COLMAIbHBIE U
ATHUYECKUE BPAXKICOHBIE TPYIIIBL, a MO3KE — K MEKHAIIMOHATIbHBIM KOH(JIMKTaM,
JEJICHUI0 HAa  OTHEJbHbIE TOCYJapcTBa, pPa3BS3bIBAaBIIME MEXIy COOOM
3aXBaTHUYECKHE BOMHBI, nopabomiaBiiude 1enble HapoAsl. KiaccoBble u
HAllMOHAJIBHBIC IIPOTUBOPEYMS], PEIUTHO3HBIE TOHEHUs, WACOJOTH3alUsl >KU3HU
LEJIBIX MOKOJICHUH OBLIM CIIEJCTBUEM HE TOJBKO TIIyOMHHOTO MMYIIECTBEHHOI'O
HEPaBEHCTBA, HO M OCTPOMl HETEPIHMOCTH K 4YyXJAOMYy 00pa3y MBIIUICHUS U
JKU3HHU, HE HCUE3HYBIIMX OCTATKOB IUIEMEHHBIX PACIPEUN, HEPACKPEIOLIEHHOCTU
JUYHOCTH, paOCKOW NCHUXOJOTUU. AHTArOHU3M HMHTEPECOB TOJKAJI K YCTPAaHEHUIO
KOH(IMKTOB IUBMWJIM30BAHHBIM IIyTEM, C MOMOIIBIO 3aKOHA U CyZa, C MOMOUIbIO
mpaBa, CIOCOOHOTO IO CBOEH MPHUPOAE K OOSCIEYCHHIO CBOOOIBI JEHCTBUS B
pamMKax COrJIacOBaHUs MPOTHUBOIOJOXKHBIX NOTpeOHOCTEW U ycTpeMieHui. B toi
CTEIEeHHU, B KaKOI Ha ONpeNeICHHON CTYIEHN Pa3BUTHS OOIIECTBA B T€X MJIM MHBIX
peruoHax WM CTpaHaxX MPOTHUBOPEYMUS OKAa3bIBAIMCh HENPUMUPUMBIMHU, 3aKOH H
Cyl  OKa3pIBaJUCh  OECIOMOILHBIMHM,  MpUpOJA  MpaBa  HUCKaXKajach,
nedopMupoBangach,  rOCyJapCTBEHHOE  MNPUHYXKIEHUWE, 3aKOH U Cy.
VCIIOJIB30BAJIMCH ISl 3aIUTHl HHTEPECOB TOCHOACTBYIOIIMX COLUAIBHBIX CUII, IS
IIOJIaBJICHUSI KJIACCOBBIX M MHBIX IMPOTUBHUKOB, OTPAHUYEHUS UX CBOOOJBI, a TO U
uxX (U3MYECKOro HUCTpeOeHUs] MyTeM MaccoBbIX penpeccuil. 'ocynapctBo mnpu
OTOM TaK)Ke TEPsUI0 CBOK W3HAYAIBHYIO IIPUPONY, IIPEBpaIllajoCch B
HEOI'PAaHUYECHHYI0 3aKOHOM JuKTaTypy. [lommTHka rocymapcrsa OKas3blBaach HE
CBSI3aHHOU IIPABOM.

Taxum 06pazoM, MOKHO YTBEPKJaTh, UYTO €CJIU HEIPUMHUPUMBIE KJIACCOBbBIE
(HallMOHAJIbHBIE, PETHMOHANBHBIC U WHBIE) MPOTUBOPEUYHUS U SBISUIHCH (PAaKTOPOM
IIpaBOreHe3a U MOJIUTOreHe3a, TO 3TOT (PAKTOP r€HEPUpPOBAII PABO U TOCYAAPCTBO
B WX M3BpPAIICHHOM BHJE, HE COOTBETCTBOBABIIEM WX IIPUPONE U
o011ecoaIbHOMY IIpeIHa3HAYECHHUIO.

6.3. CryneHu 4ej0Be4eCcKOM UMBUIM3ALUM U NIPABO



MOXHO TOBOPHUTH O TpPEX CTYINEHSX pPOCTAa MHUPOBOM ULMBWIM3ALHU —
JOUHAYCTPUAIIBHOW, HWHAYCTPUAIBHOW M IOCTUHAyCTpHanbHOM. Ilepexom ot
JOMHIYCTPUAIIBHOIO K  HMHAYCTPHAJIbHOMY  00miecTBy Obul  00yCIOBJIEH
IIPOMBIIIJIEHHBIM PEBOJIIOLMOHHBIM IIEPEBOPOTOM, KOTOPBIM B Pa3BUTHIX 3alagHbIX
ctpanax npowusomien B XVI-XVII BB. (B Poccun — Bo BTOpo# mosioBuHe XIX —
nepBoil Tpetr XX B.); MEePeXo]i K MOCTUHIYCTPUATBLHOMY OOLIECTBY MPOU3OIIEI
Ha 0a3e Hay4YHO-TEXHUYECKOW peBoIIOIMHU cepeaunbl XX B. (B Poccuu oH elie He
ocymiectBieH). [IpaBo u rocymapcTBO Ha JBYX TE€pPBBIX CTYINEHSIX pOCTa
MBUJIM3AIMK CYLIECTBOBAIM Yallleé BCEr0 B U3BPAIEHHBIX (popmMax, 0COOEHHO Ha
IIEPBOM CTYNEHM, MAJIO MPOSBIAS CBOK HCTUHHYIO Ipupoay. OIHAaKo Ha BTOPOM
CTYIIEHU LIMBWIN3ALHUH YXKE MOSIBUIUCH TEOPETUYECKUE KOHIIEIIIMHU, a B YCIOBUAX
JEMOKpAaTUU M Tpa)KJIaHCKOro oOmiecTBa B MEPENOBBIX CTpaHax 3amajga U
IIPAKTUYECKHE IIaru B CTOPOHY 3aKOHOAATENBHOTO IIPU3HAHUSA €CTECTBEHHBIX
paB U CBOOO] YEJIOBEKA, CYBEPEHUTETA HAPOAA, Pa3ACIICHUs BIACTEH, PaBICHUS
3aKOHa.

Ha TpeTbe CTYIIEHU pocra UMBWIN3ALAU bopmupyertcs
NOCTUHAYCTPHAIbHOE OOILIECTBO, MOCTENEHHO YCTPAHSAETCA MPOTHUBOMOJIOKHOCTh
MEXI1y FOPOJIOM U JE€PEBHEHN, YMCTBEHHBIM U (PU3NYECKUM TPYAOM, CIIIAKUBAIOTCS
KJIACCOBBIE ~ NPOTUBOPEUYHS W  HALMOHAIBHBIM  CEmapaTus3M, YCUIMBAIOTCSA
TEHJCHIIUU K MHTEPHAIIMOHAIU3AIMK MTPOU3BOJICTBA U OOMEHA, HAYKH, TEXHUKU U
CPEICTB CBSA3M W HMH(POPMALIUM, AKTUBU3UPYETCS B3aMMOOOOTalIeHHE KYJIbTYP,
OJIHOBPEMEHHO  IPOUCXOJUT  CBOECOOpPA3HBI  MpPOLECC KOHUEHTpalUuu U
JEKOHIIEHTPAIMH MTPOU3BOCTBA, PACTET 00JaCTh HHPPACTPYKTYPHI, TPUOOPETAIOT
ocoboe  3HayYeHUE IUTIOPATTUCTUYECKUE dbopmbl COOCTBEHHOCTHU u
AHTUMOHOIIOJIM3MA B JKOHOMMKE, COOTBETCTBEHHO — IUIIOPAIUCTUYECKON
JNEMOKpPATHH, HWICWHOIO IUTIOPAIIA3MA, AHTUMOHOIIONIM3MA B IOJUTHUKE W
uaeogorud. B pa3BUTBIX CTpaHax HAOIIOJAETCS PE3KUH POCT OJArocOCTOSHUS
HAaCEJCHWss M  COLMAJIbHOM  3AIMINEHHOCTH JIFOAEH HAeMHOro  Tpynaa,
MaJiIooOecIieyeHHbBIX cj10eB. Ha DTON cOnMalibHONM ITOYBE MOBBIMIAETCS 3HAYUMOCTD
0011IeYesIOBEYECKUX LIEHHOCTEH, Y3KOKIACCOBBIE M Y3KOHAIIMOHAJIbHBIE MHTEPECHI
OTXOAAT Ha 3aaHui miaH. M1 yTo 0coOOEHHO Ba)XHO, MPOUCXOJUT OKOHYATEIbHAsS
NepeoleHka B TEOpPUM U NPAKTUKE TMPUPOABI IIpaBa, pPaCKpbIBAETCA €ro
oO1eyesnoBeyeckas 1IeHHOCTh U MPEoA0IEBaAETCA y3KOHOPMATUBHAS, 3TATUCTCKAs,
HAallMOHAJIMCTUYECKAss W KJIaccoBash TpakTOBKa ImpaBa. B Hayke MW JKHU3HHU
IIEPEJOBBIX PA3BUTBIX JEMOKPATUM YTBEPKIACTCA IMPUOPUTET IpaBa IEepex
roCyIapCTBOM, CHUJION, MOJTUTHKOM, 0€3yCIIOBHBIN IPUMAT MEXIYHAPOHOTO MTpaBa
nepes;  BHYTPUIOCYIApCTBEHHBIMM  IIPABOBBIMM  CHCTEMaMH, HA4YMHACTCSA
(dopMupoBaHre MUPOBOTO IpaBonopsiaka. HactynaeTr Bpems, korzia Bce 60JbIIEMY
KpyTy JIFOJI€ CTAHOBUTCS SICHO, YTO BHE W IOMHMO IIpaBa HE MOXKET OBITh
0OILIECTBEHHOI'O IIPOrpecca, HOPMaJIbHOIO MATEPUAIbLHOrO MPOU3BOJCTBA, OOMEHA
U pacrpeeneHus, JeMOKPaTUIeCKMX MHCTUTYTOB M 3((EKTUBHOTO YIPaBIICHUS,
Pa3BUTHS JINYHOCTH.

B coBpeMeHHOM TpaKTOBKE IpaBa €CTh pa3Hble No3uuuu. Hayka npasa, xak
u Jiro0asi HayKa, HE MOXXET pa3BUBaThCi 0e3 OOMEHAa MHEHUSIMU U JIUCKYCCHUH,
aNbTEPHATUBHBIX CyXkAeHUU. HO coBpeMEeHHOE MOHMMAaHUE MpPaBa €IUHO B CBOEM



OTKa3e OT  CIHEKYJSTUBHO-aOCTPAKTHBIX M  3TaTUCTCKO-UICOJOTMYECKHX
IIOCTPOCHUHM, OHO CWIBHO CBOEHM JEMOKPATHYECKOM  HAIIPABICHHOCTBIO,
NepCOHANU3alMe TpaBa, €ro COJMKEHUEM C YEJIOBEKOM M €ro CcB0OOOJaMu,
IPU3HAHUEM HENPUEMIIEMOCTH CBEJEHHUS MpaBa K JOOOMY 3aKOHY M IpPHKa3y
BJIACTH, a IMpaB TPAXKJIaH — K HEKoeMy «aapy» rocyaapcrBa. COBpPEMEHHOE
I'YMaHHCTHUYECKOE IIPABOIIOHMMAHME C TPYJIOM BOCIIPUHHMAETCS B CTpaHax, HE
BCTYNMBILUX B NOCTUHAYCTPUAIBLHOE OOLIECTBO, JUIIEHHBIX IPAaBOBOI KyJIbTYpHI,
OCOOEHHO B T€X, IJle €Ille CYIIECTBYIOT NOJy(eoJalbHbe OTHOLIEHUS WIN
IIPOXOJUT IPOLECC UHAYCTPUAIN3ALUH, TJ1€ CYIIECTBYIOT TOTAIIMTAPHBIE PEKUMBI
WIM HMX OCTaTKH, Illeé He C(OpPMHUPOBAIOCH €LIE IOJHOLIEHHOE TIPa)JIaHCKOe
o0IIecTBO, — B PErMoHax, OKAa3aBIIMXCS CEroAHs Ha OOOYMHE NepeaoBOU
KyJbTYPbI U IUBUIIM3ALUU.

EcTp Ooubllive CIIOKHOCTH B COBPEMEHHOM BOCIPHUSATUU MPaBa U B HalleH
CTpaHe, XOTs JUIs OOIIECTBEHHON MBICIH JOOKTSOPHCKOM, A0cOoBeTCKOM Poccum
XapaKTEpHbl BBICOKUE B3JE€Thl (JJII TOrO BPEMEHHM) HUAECH €CTECTBEHHBIX IpPaB
YEJI0BEKA, IMIMPOKOTO COLMAIBHOTO IOAXO0JAa K IPABOBOW JIEWCTBUTEIBHOCTH H
OOprOBl MPOTUB MPOM3BOJA BIACTEH, AaKTUBHOM pa3pabOTKUM  KOHIIEHIUU
JEMOKPATHYECKOTO KOHCTUTYLMOHAIM3Ma M JaXe IONBITKA TPOJABHKECHHUS B
CTOpPOHY IpPaBOBOW rocyjapcTBeHHOCTH. OaHako peBoironus B okTsaope 1917 r.,
OKa3aBIllasi CWIBHOE BIIMSHME HAa XOJ MHUPOBOW HCTOpHMM, NpuHecna Poccum B
KOHEYHOM cyeTe OOJIbIIME HECHaCThs. 3[€Ch YCTAaHOBMJICS PEXHUM IPOU3BOJIA, U
BJIACTh OKa3aJlaCh HE CBSI3aHHOMW MPaBOM, JIMYHOCTb U €€ MpaBa rpyoo NONHUpanCh,
a cama ujes IpaBoBOro rOCyJapCTBa CUUTAIACH AHTUCOLUATUCTUYECKOM.

C 1985r. B Hamem oOmIECTBE HayalWCh OOJBIINE MPeoOpa3OBaHUS
IPOrPECCUBHO-IEMOKPAaTUYECKOW HAIpPaBIEHHOCTH, XOTS U He 0e3 CpHIBOB,
3aTSKEK, HEOOXOJUMOCTH  MPEOAOJEHUS  INIyOOKOrO  MOJUTUYECKOTO U
PKOHOMHYECKOI0 KpHU3HCa, AECTAOMIM3AalMK MEKHALMOHAJIBHBIX OTHOILUEHUH,
MAacChl JI0 CUX MOp HE PEIICHHbBIX COLUUAIBHBIX Mpo0aeM. OHAKO B TOM CTENEHH, B
KAKOM CTpaHa IPUIUIA B JBUKEHHE, a €€ JEMOKPATHYECKUE CHJIBI BCTYIIWJIN Ha
0yTh JUKBUAALMK HMIIEPCKOW CTPYKTYphl M TOTajduTapusMma, (QopMUpOBaHUS
CBOOOJHOT0, TYMaHHOTO, OTKPBITOTO, I'PaXJIaHCKOr0 OOIIECTBa, B KaKOW cTpaHa
cTajla MpUOOLIAThCS K IEPEAOBOM 4YaCTM MHPOBOIO COOOIIECTBA, HACTYNHIIO U
BpeMsl MPU3HAHUS OOILEYEIOBEYECKUX IIEHHOCTEH, MepecMoTpa B TEOPUU M Ha
IOPAaKTUKE HOPMATHUBHOIO, JSTaTHUCTCKOIO IPaBOIOHUMAaHUs, O€3yCIOBHOIO
IIPU3HAHUS HEOTHEMIIEMBIX IPAaB YEJIOBEKA, BPEMS BOCHPUATHA COBPEMEHHOU
I'YMaHUCTUYECKOW TPAKTOBKM IpaBa. Havancs nepruos 0XKUBIEHUs U HAyKU IIpaBa,
OCBOOOXKIEHHSI €€ OT MJICOJIOTMYECKOro JO0rMaTru3Ma, €€ BbIX0Ja Ha MHUPOBOMU
YPOBEHB.

6.4. Cy0bekTHBHOE U 00BEKTHBHOE NPABO

Hamu yxe OblJ10 OTMEUYEHO, UTO MPaBO MOHUMAETCS KaK «CYObEKTHBHOE» U
«00beKTUBHOE». TepMHH «OOBEKTMBHOE TMPaBO»  paccMaTpUBAETCA  Kak
COBOKYIHOCTb (cucrema) o011e00s3aTeIbHbIX IOPUINYECKUX HOPM,
YCTQHOBJICHHBIX U OXPAaHSIEMBIX TOCYJapPCTBOM, a MOHATHE «CYOBEKTUBHOE MIPABOY



O3HAYaeT TpaBa, MPUHAICKANME KOHKPETHOMY CYOBEKTYy, WHIAWBUIY.
CybvexmugHnoe npago ecmv mepa 803MONCHO20 Nnogeoenus: cyovekma. Jins Toro
9TOOBl HCIIOJI30BaTh BO3MOXKHOE TMOBEACHHWE, OH JOJ/DKEH CYHUTAThCA C
AQHAJIOTMYHBIMA ~ BO3MOXKHOCTSIMH ~ JPYTMX CYOBEKTOB TipaBa. IIpaBo B
CyOBEKTUBHOM CMBICIIC €CTh HWHIWBHIyaTU3UPOBAHHOE TpaBo. B Hem oOmume
IOPUIMYECKUE TIpaBa U 00S3aHHOCTU CTAHOBSITCS MPUHAICKHOCTbIO KOHKPETHBIX
JIMI] ¥ TAKUM 00pa3oM MEpPEBOST €0 B INIOCKOCTh MPAaBOOTHOIICHUH.
CyObeKTUBHOE TIPaBO HEPA3PHIBHO CBS3aHO C CYyOBEKTUBHON HOPUAMYECKON
00513aHHOCTBI0. CYOBbeKmuBHas 10puouyeckas 00a3aHHOCMb eCMb Mepa O0INCHO2O
nosedenus auya. Ecim CcyOBEeKTHBHOE TMPaBO CBSA3aHO C CYOBEKTUBHBIMU
WHTEpPECaMH JIMIA, TO CyOBEKTHBHAas OOS3aHHOCTh CBSA3aHA C BO3MOXHOCTHIO
MPUHYKICHUS.
B TpakTOBKE CyOBEKTHMBHOIO MpaBa MMEIOTCA JBa MOAXO0/a, B 3aBUCUMOCTHU
OT CYHIECTBYIOLIETO B IOPUIMYECKOW HAayKe M TMPAKTUKE MPaBONOHUMAHUS.
[lepBblli W3 HHUX CBfi3aH C CYIIECTBYIOLIEH XapaKTEpUCTHKOM IIpaBa Kak
COBOKYITHOCTH OOMICOOSI3aTENbHBIX OPUAMYECKAX HOPM, YCTaHOBIEHHBIX U
OXpaHsSIEMbIX TOCYIapCTBOM (TIO3UTUBHOE MPaBo). [Ipu 3TOM CyOBEKTUBHOE MPABO
U CyOBbeKTHBHAs 00S3aHHOCTh PACCMATPUBAIOTCS KaK CJIEJICTBUE IEHCTBUS HOPMBI
00OBEKTHUBHOTO TpaBa. Takoil MOAXOJ UMEET MECTO TaMm, T[e TOCHOJICTBYET
CUCTEMa MTO3UTUBHOTIO IPaBa, TJie MPaBo U 3aKOH COBMAAAIOT MO COACPIKAHUIO.
[IpeacraBuTenn  €CTECTBEHHO-NIPABOBOM  TEOPUHM  MPOUCXOKACHUS U
TPaKTOBKH MpPaBa CYUTAIOT, YTO CyOBEKTHUBHBIC IOPUINYECKHE MPaBa — CIICJCTBUE
MPABOBBIX NPUTSI3aHUN (MPABOMOYHII), TPHUCYIIUX CYObEKTaM OOIIECTBEHHBIX
otHomieHud. Takum 00pa3om, CKIAAbIBAIOTCA (PaKTUYECKHUE MPABOOTHOIICHUS,
KOTOpbIE 3aTeM JTOJIKHBI MOJIYYHTh oduIanbHOe MIPU3HAHNE
(CAaHKIMOHUPOBAHKE) CO CTOPOHBI TOCYAAPCTBA UJIU K€ CYJCOHYIO 3aLIUTY.
CyObEeKTUBHOE IOPUAMYECKOE IMPABO XapaKTEPU3YETCAd  CIEAYIOLIUMHU
OCHOBHBIMH TIpU3HAKaMU. Bo-TIepBBIX, 3TO BO3MOXXHOCTh CYOBEKTa TIpaBa
CaMOCTOATENLHO OCYIIECTBIIATh CBOM MpaBa B MpeiesaxX, yCTAHOBIEHHBIX HOPMOU
o0beKTUBHOTO MpaBa. Hampumep, onpenensts cynpOy NMpuHAAJIekKalleidl eMy Ha
npaBe COOCTBEHHOCTH BELIU: BJAJETh, PACHOPSIKATHCS U IOJIb30BATHCA €10 IO
CBOEMY YCMOTpeHUIO. Bo-BTOpBIX, CYOBEKTUBHOMY IMpaBy OJHOTO JIMIA
COOTBETCTBYET CYOBEKTHBHAs IOpPUAMYECKAss OOS3aHHOCTh JPYroro Jihia Ha
ONpENICTICHHOE IMOBEJEHUE B paMKax IOPUAMYECKOrO OTHOIICHHS, T.€. OJIMH
cyOBEKT OTHOIICHHI 00s3aH HE HapymaTh npaBo apyroro. (IIpumep: 06s13aHHOCTH
BO3BpAIICHUsI B CPOK B3SITOM B3aiiMbl CyMMBbI JIeHET.) B-TpeTbux, BO3MOKHOCTb
3alMIaTh CBOE TMPaBO IyTeM OOpamieHus K TMPaBOCYAUI0 WIM B HMHOU
KOMIICTCHTHBII Opram’. LICHTPAIbHBIM DIEMEHTOM SBISETCS BO3MOMKHOCTB
COOCTBEHHBIX JICHCTBHI, B TOM YHCIIC BO3MOXHOCTHh O0JIaaHUs, MOJb30BAHUS U
pacTopsKEeHUsT COLUANBbHBIMU OnaramMu W 1eHHOCTsMH. OpHako 0e3 BTOpOTO U
TPETHETO DJIEMEHTOB BO3MOXHOCTh COOCTBEHHBIX JCHCTBUI HE TMOJKPEIUICHA
00513aHHOCTBIO APYTOro JIMIA U €r0 OTBETCTBEHHOCTBIO.

3 I'pesyos FO. F. Ouepku Teopuu u comuostoruy npasa. CII6., 1996. C. 63.



Hcropuueckn CyOBEKTUBHOE NIPABO 3apOKJAETCS paHbLIE, YeM IPaBo
oObekTHBHOE. IIpupoga CyOBEKTHBHOIO IOPUIMYECKOTO IpaBa 3aKIOYaeTCs B
HAJIMYHBIX €CTECTBEHHBIX MPABaX YEJIOBEKA, KOTOPhIE HE MOTYT OBITh OTUYK/IECHbI
IIPUHYIUTEJIBHOM CWJIOW TOCYIapCTBEHHOW BIAacTU. BHociiencTBUM OCHOBHBIE
npaBa M CBOOOJBI YeJIOBEKAa M TpaKJaHWHA TMOJYUYWIM 3aKOHOAATEIbHOE
3aKpeIUICHUE.

[IpaBo kak Mepa CBOOOJIbI HEMBICIUMO BHE OOIICO0SA3aTENbHBIX MPaBUII
noBeZeHusi.  COBOKYNMHOCTh  OOIIEOOS3aTENbHBIX  IOPUAMYECKUX  HOPM,
PEryJIUPYIOIIUX CUCTEMY OOIIECTBEHHBIX OTHOIIECHUH, OOBIYHO MPUHSATO HA3BIBATH
00beKMUBHbIM NpPagomM. ITO TPaBo OOpalIeHO KO MHOTUM CyObEKTaMm
MIPaBOOTHOIIICHUH, HO HE 3aBUCHT HH OT OJHOro cyowmekra. M mostoMy oHO
HA3bIBACTCS OOBEKTUBHBIM IIPABOM.

OOBEKTUBHOE MPaBO B paMKaxX POMAHO-TE€PMAHCKOW IPABOBOM CHUCTEMBI
OTOXKJECTBIISIETC C COBOKYIHOCTBIO HOPM NIO3WTHBHOTO IIPaBa, IZl€ OCHOBHBIM
VCTOYHUKOM IIPaBa SBJIETCS 3aKOH.

Cucrema COBpPEMEHHOTO OOBEKTMBHOIO IIpaBa CO3/A€TCS B PE3yJbTaTe
HOPMOTBOPUYECKOW JI€ATEIbHOCTH TocyaapcTBa (ero opraHoB). OHa BKIIOYAET
KOHCTUTYLIMIO, KOJEKCBI, pa3JIM4HbIE HOPMATHBHO-NIPABOBBIE AaKThI, T.€. BCIO
CUCTEMY 3aKoHoJaTelabcTBA. CTPYKTypa OOBEKTMBHOIO NpaBa CKIIAJBIBACTCS W3
oTpacieil  3akoHOAATeNbCTBA  (KOHCTUTYIMOHHOTO,  aJIMHUHUCTPATUBHOTO,
IpaXKIaHCKOT0, YTOJIOBHOIO, MIPOIIECCYATBHOTO U JIp.).

JlnanekTuyeckoe B3auMoIecTBHE CyOBEKTUBHOTO U OOBEKTUBHOIO MIpaBa —
CTPYKTYPHBI CTEpXeHb OS()PEKTUBHOrO JEHCTBUSA MEXaHU3Ma IPABOBOTO
peryIupoBaHusi 00IIECTBEHHBIX OTHOILIEHUH.

Bomnpocs! niia camonposepku

I. CoBpeMEHHOE TOHUMAHKE CYIIHOCTH IIpaBa.

2. HasoBute sTamnsl pa3BuTus mpasa.

3. Kakune npuHIMIBI XapaKTEPU3YIOT CYLIHOCTh IIpaBa?

4. CoBpeMeHHBIE TOIXOAbI B ONPEAEIECHUN MIPaBa.

5. [IpaBo kak Bceobmast hopma u paBHast Mepa CBOOO/IBI.

6. OCHOBHBIE  XAapAaKTEPUCTUKH ECTECTBEHHO-IPABOBOM  KOHLEIUU
npasa.

7. JaiiTe ornpezenenne CyObeKTUBHOMY M OOBEKTUBHOMY TIPABY.
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7.1. I/ICTOpI/I‘leCKOG PAa3BUTHEC HHCTUTYTA IIPaB Y€JI0BCKAa U I'PakIaHUHA



[IpaBa denoBexka M Tpa)KJaHWUHA — SIBJIEHUE COLMAIBHO-UCTOPUUYECKOE.
Oco3HaHue HX COUUAIBLHOM IEHHOCTH HUMEJO JOJATMi MyTh B HCTOPUU
yejoBedyecTBa. Teopus mpaB U CBOOOJ JIMYHOCTA B  3alajHOM MHUPE
chopmupoBanace B Hooe Bpemss (XVII-XVIII BB.) B OCHOBHOM B paMmKax
auOepabHON Tpaguuuu npaBonoHuManus. OqHAKO UeH UHIUBUIYaIbHBIX MPaB,
BbIpaOOTaHHBIE B paMKaX €CTECTBEHHOIO MPaBa, yXOAAT KOPHSIMHU B aHTUYHOCTb.

B [peBHem mupe, B 310Xy 3apOXKIAEHUS FOCYIapCTBEHHOCTH U IOJUTUKO-
MIPABOBBIX MJIEH, BCS KYJbTypa M *KU3Hb JIIOACH ObLIM nMpoHU3aHbl Mudosoruei. B
MU(DOTOTUU BBIPAXKATUCH MOHITHS MUPOBOTO TMOPAJIKA, MPaBIbl U CIPaBEIJIUBO-
CTH, HEOOXOJUMOCTH COOJIIOJICHHS YCTAaHOBJICHHBIX MIPABWII, BIACTH KaK CPEACTBA
ux obOecrieuenus, popm rocymapcrea. B 310 Bpems mien mporecc CTaHOBJICHUS
MNOJIMTUYECKOTO M ATHUYECKOTO CaMOCO3HAHUS, YTO [ajJ0 YEeJOBEYECTBY
BO3MOXHOCTH MOJTUTHICCKON OpraHU3aIliy 00IECTBEHHON KU3HHU.

AHTHYHAs KJIacCUYecKash NpaBOBas TEOpPUS W MPAKTUKA CTPOUIIUCH Ha
ATATUCTCKUX Hayajgax, B TOM YHUCJIE U B BOMNPOCE O TMOJIOKEHUM JUYHOCTH B
rocynapctee. llonmutuko-mpaBoBas MbIC/Ib M MPaKTUKA IMOJMCHON OpraHu3aluu
oOlecTBa ellle He 3HAIM MOHATHS IIPAB JIMYHOCTH. Y CIIOBUEM O0JaJaHMs IpaBaMu
B aHTUYHOM MOJuce («ropoA-rocyJ1apCTBO») SBISJIOCH T'paxaaHcTBO. OCHOBHOM
[EHHOCTBIO TOJIMCAa TpPHU3HABAJaCh HE HMHAMBHUAyajbHas CBOOOJA JIMYHOCTH, a
KOJUIEKTHBHAsE CBOOO/Ja — CcBOOOJa 4YeNOBEKAa B KayeCTBE Tpa)kJaHWMHA TMOJHCa,
CUMTABILAACS OCHOBOM pa3yMHOro 3aKOHONOpsaka. Bce rpaxaaHe B moJuce
BOCIIPUHHUMAJINCh KaK PaBHBIE.

[TosiBnenue naeun mpaB UHAMBHIA (CBOOOIHBIX rpakaan) B V-1V BB. 110 H. 3.
B npeBHUX noiucax (Adwunel, Pum), T. . IpuHIUIIA TPaXKIaHCTBA — KPYITHBIN I1ar
HAa TyTH K mporpeccy u cBoboge. CBOOOAHBIE TpakIaHE TOJUCOB HMETHU
ONpEe/ICJICHHbIE TIpaBa M OO0S3aHHOCTH, B YAaCTHOCTH, MPABO Yy4acTBOBAaTh B
yIOpaBJIE€HUHU TOCYJAPCTBEHHBIMHU J€JdaMU Ha HApOJHBIX COOpaHUSX (IKKIIECHS),
IpaBO y4yacTBOBaTh B OTIPAaBICHUM TMPABOCYJMS, IMPaBO Ha YaCTHYIO
COOCTBEHHOCTb, BOBMOKHOCTh COBEPIIEHUS Pa3IUYHbIX CAEJIOK, IPAaBO Ha CBOOOIY
cinoBa u Ap. Hanuuue 3Tux mnpaB, 0COOEHHO MpaBa Ha YaCTHYIO COOCTBEHHOCTb, U
CO37aBaji0 MPEANOCBUIKA 1 (OPMUPOBaHUS TPAXKIAHCKOrO oOOIIecTBa U
rpaXXJaHCKUX 3aKOHOB. VIMEHHO B aHTUYHBIX MoaHcax OepeT CBOE Hayalo
paBoBasi cucrema 3amnaja, OCHOBAaHHAs HAa YaCTHOM COOCTBEHHOCTH U aKTMBHOMU
pOJIM UHAUBUyyMa.

Ha ocHOBe mnpuHuMnma pasgeneHust BiacTed Ha 3aKOHOJATEIIBHYI0 U
CyneOHyI0 ObUI TOCTATOYHO YETKO pa3pabOTaH MEXaHW3M pealn3allid U 3allUThl
npaB apUHCKUX TpaXJaH TMpPU TIJIABEHCTBYIOMIEH pOJNM TOCYJapCTBEHHBIX
uHTEpecOoB. AQUHCKOMY TMpaBy MNPUHAUISKUT Ileas CUCTeEMa  Mep,
o0ecneunBalOIUX CTaOWIbHOE pa3BUTHME OOIIecTBa H  MPEAOTBpalleHUE
aHTUJEMOKPATUUECKUX TEPEeBOPOTOB. Brinaromieecs 3HaYeHUE HMHCTUTYTa
TPaKJAHCTBA COCTOMT B TOM, YTO BIIEPBHIC B UCTOPWUU UYEIOBEYECTBA OBLIO HE
TOJIbKO BBIJIBUHYTO, HO U YTBEPXKJEHO MpEACTaBIeHUE 00 ONMpPEACICHHBIX MpaBax
rpaxJaH, a Takxke o0 uX 3amuTe rocyaapctBoM. OJHAKO B JIPEBHEIPEUYECKHUX
rocyJapcTBax 4eJOBEK HE IMOJb30BaJCA CBOOOJONW B COBPEMEHHOM IOHMMAaHUH,



TaKk KaK TpaXIaHe TIOJUCOB TOJHOCTHIO OTOXIECTBISLIM Ce0S CO CBOUM
roCyJ1IapCTBOM, €T0 IEISIMU U CTPEMIICHUSIMU.

HpeBHerpeueckue GpuaocoPpri-coOPUCThI BEICTYNIIIM C UACEH paBEHCTBA BCEX
JIOJIEW OT POXKIEHUs, HMMEIOIHUX OJMHAKOBBIC, OOYCIIOBIICHHBIC MPUPOIOH
€CTECTBEHHBIE MpaBa, KOTOPHIC JTOJKHBI FapaHTUPOBATHCS 3aKOHOM. ['paxkaaHuH
J1000r0 ropoja, Mo YTBEPKIACHUIO COPUCTOB, TAKOM ke, KaK IPAKIAHUH JAPYTroro
ropojia, a MpeJCTaBUTEIb OJIHOTO KJIacca paBeH MPEICTABUTEIIO JPYroro, uo 1o
IPUPOJE CBOCH OAMH YEJIOBEK PaBEH JAPYrOMY YEJOBEKY: BCE OHU MUMEIOT OJIHU U
T€ K€ eCTeCTBEHHble MOTpeOHOCTH. OCHOBOMOJATAONIMI MPUHIUIT BO33PEHUN
codpucroB Obl1 chopmymnupoBan Ilporaropom: «Mepa Bcex Belield — 4YEIOBEK,
CYLIECTBYIOIIUX, YTO OHHM CYIIECTBYIOT, & HECYIIECTBYIOIIUX, YTO OHH HE
cymectBytor» (Ilnaton, Tearer, 152a). IMeHHO YenoBeYeckoe, a HE TPAIUIIMOHHO
00XECTBEHHOE Hadajo BBICTyNHasio, mo [Iporaropy, B kauecTBe mMacmradba U Mepbl
Bcero cymecTtByromniero. Oce Bcero muposnanus y [Iporaropa — yenosek.

Takum oOpazoM, Hapsay CO CTpEeMJICHHEM HAWUTH BCEOOITUE HOPMBI,
pEeryJIMpYIOIIUE YEJIOBEUECKUE OTHOIICHUS, TMOSBIISIIOTCS TMPEACTABICHUS, B
KOTOPBIX YYUTBHIBACTCS IPUPOJIa UHAUBUIA. B OCHOBE 3THX MpeaCcTaBICHUMN JICKUT
MBICIb O TOM, YTO TOCYJAapCTBO CO3Ja€TCs TJaBHBIM OOpa3oM i 3alllUThl U
yAOBJIETBOPEHUSI €r0 HYX/I. BBIMOIHUTH JaHHYIO 3aJlady TOCYyAapCTBO CHOCOOHO
JUIIb B TOM CJlydyae, €CJIM OHO OCHOBAaHO Ha JIOTOBOPHBIX Hayaiax. A TakuM
JIOTOBOPOM  MEXAY JIIOJbMU, KOTOPBIM «B3aUMHO TapaHTUPYET TMpaBa», IO
JlukodpoHy, SBIAIOTCS 3aKOH WM oObail. Co CChUIKOM Ha ApHUCTOTENA
(ITomutuka, 1280a) K. P.Ilommep ytBepxkmaet, uro JlukodpoH paccMaTpuBal
rocyJlapCTBO KakK OpyJu€ 3alluThl TPaKJaH OT HECHPABEIIMBOCTA M CUHUTAI
rOCYIapcTBO COIO30M «B ILENSX IPEAOTBPALICHAS BO3MOXKHOCTH —OOHI» .
[TonmuTHUKO-TIPaBOBEIE BO33PECHUS CODHUCTOB XapPaKTEPUIYIOTCS TYMAHUCTHUYCCKUM U
STAUIMTAPUCTUYECKUM HauajlaMM B BOMNpPOCax OOIIECTBEHHO-MOJIUTHYECKOTO
YCTPOMCTBA U MOJIOKEHUSI UHIUMBHIA B TOCYAapCTBE.

Pumckoe mpaBo Kak caMOCTOATENIbHAs CBETCKas HOpUIAMYECKAs Hayka
BO3HUKJIIO B Hadaine IIIB. g0 H.3. PuMckue mOpUCTBI BECbMa TUIATEIBHO
pa3paboTanu MHOTHME UHCTUTYTHI ITPaBa Kak TEOPETUUECKH, TaK U B OTACIBHBIX €T0
orpacisix. Ocoboe MecTo MPUHAICKHUT B UX HACIEAUHU MPABOBOMY IOJIOKEHHIO
JUYHOCTU B rocyjapcTtse. B 1enom puMckas 1opUCpyACHIIUS Jlaja YeI0BeueCTBY
TaKhe MHCTUTYTHI MpaBa, Kak CyObEKTUBHOE MPABO, CYOBEKT MpaBa, IOPUANYECKOE
JUI0, a Tak)K€ MHOTHE JPYTru€ MHCTUTYTHI MyOJWYHOTO W YACTHOTO IpaBa, HE
MOTEPSBILINE CBOETO 3HAYECHUS T10 CEH JECHb.

B pamkax XpUCTHAHCKOTO MHPOBO33PEHHUS BIIEPBbIEC MOSBWIOCH MOHSTHE
JUYHOCTH, KOTOpas HE MOXKET BCELENO MNPHUHAMJIECKAaThb IOCYIApCTBY, TaK Kak
co3maHa «1mo obpasy u momoouto boxuio», n «Bcenenckuit boxxectBenHsiii Pazym
— Jloroc Oomee Bcero OTpaK€H B JIMYHOCTHOM pa3yMe€ H BOJIE YEIOBEKa.
JlyxoBHasI KW3Hb YEJIOBEKAa, TAKUM 00Opa3oM, ObUTa OTAENICHA OT MOJTUTHYECKOM,
JyXOBHBIM OMNBIT OT JEITEJIBHOCTH BO Onaro rocynapcTtBa. Ilockoibky B
pPEUTHO3HOM OINbITe B0OXECTBO MOIJIO OTKpPHIBATHCSA KakK BBICIIAsl CBOOOAA U

! ITonnep K. P. OtkpoiToe 061mectso 1 ero Bpard. B 2 1. T. 1. M., 1992. C. 153.



BBICIIIEE TBOPYECTBO, MIPUCYILHE YEJIIOBEKY, UMEHHO B C(epe yXa YeJIOBEK Hayall
CcUMTaTh ce0s CBOOOJHBIM OT rOCY1apCTBA.

B xpuctuanckom yueHUM OBbUIA BBIpa)KEHBbI OOIIEYEIOBEUECKHE IIEHHOCTH,
NonpaHue  KOTOPHIX  MOIJIM  HAOMIOAaTh  MEpPBBIE  XPUCTHAHE, HOPMBI
HPABCTBEHHOCTH U CIPABEMJIMBOCTU: «M TaK BO BCEM, KaK XOTHUTE, YTOObI C BaMu
MOCTYNaIM JKOJU, TaK MMOCTyNanuTe U Bbl ¢ HUMU», — roBoputTca B HoBom 3aBere
(Martd. 7: 12). B Hoseiii 3aBer u3 Berxoro mnepenmia ¥ 4acTh 3HAMEHHUTBIX
3anoBenei Mowuces (Btop. 5: 7-21), B ToM uymcie: He coTBopu cebe Kymupa,
MoYMTal OTIIa U MaTepb TBOIO, HE yOUBal, HE Kpajau, HE JHDKECBUACTEIbCTBYH, HE
npento00eHCTBYl U T. 1., B 3aMOBEISX XPUCTHAHCKON PENNTUU PACKPHIBATUCH
TaKhe ECTECTBEHHBIC MpaBa, KaK MpaBO Ha >XU3Hb, COOCTBEHHOCTh, MPaBO Ha
CEMBIO”.

XPpUCTHAHCTBO BBIIBUHYJIO HICIO AyAJIM3Ma YEJIOBEYECKOM IPUPOIBL: C
OJIHOM CTOPOHBI, YENOBEK — TBOpPEHUE bora, a ¢ Ipyrom — CONMAIBHOE CYLIECTBO.
Tem cambpIM JyXOBHasl BJIacTh OblIa OT/EJIE€HA XPUCTUAHCTBOM OT CBETCKOM. M3
HOBBIX HUJIEM XPUCTHUAHCTBA TJIABHAS — OTIEJICHUE NYXOBHOM JKU3HU OT MUPCKOM,

LIEPKOBHOM BJIACTU OT CBETCKOM — O3Hayajga HE MOIVIOLIEHHUE JIMYHOCTU
rocyJapcTBOM, Kak 3TO ObUIO CBOMCTBEHHO TIPEKO-PUMCKOM Tpaiaulvu, a
npuoOpeTeHrue €  [EepBOro  HEOThEMJIEMOro IpaBa — IpaBa  Ha

coBepuleHCTBOBaHUE U Oeccmeprue. Eciom Berxuit 3aBer mnpusbiBan K
Olpee/eHHbIM JAEMCTBUSIM WM 3ampelian ux, To HoBeli 3aBeT roBopuil «Oyap»:
«bynbTe coBepiiensl, kak copepiieHeH Orer Bamn HebGecHbI».

B memoM XpHCTHMAaHCTBO CONEWCTBOBAJIO TyMaHHU3aLUUA IOJIUTHYECKOU
MBICJIM, IPOIIMTAB €€ WACSIMU HPAaBCTBEHHOM OTBETCTBEHHOCTH. I'pexo-pumckoe
IIOHUMAaHUE  yPAaBHUBAIOIIEW WM  PACIPENEIUTEIbHONM  CIPaBEIJIMBOCTH
XPUCTHAHCTBO 00OraTUiIO MPU3BIBOM K Muiocepauto. [IpoBo3riamenue paBeHCTBa
BCEX JIIOJAEH HE3aBUCUMO OT 3JTHUYECKOIO IPOUCXOKICHHS W COLMAIBHOIO
MOJIOXKEHUS], YBAXKEHHE K (PU3HUECKOMY TPYIy TOXKE CHPABEIJIMBO CBA3BIBAIOT C
XpucTHaHcTBOM. Ilpu 3TOM, O/HaKO, HOBOM penuruud ObUIO CBOMCTBEHHO HEKOE
npeHeOpexeHue npodieMamMu 3€MHOIO0 MUpa M BBIJIBUJKEHHE Ha TEPBbIM IUIaH
PEIIUTHO3HOI0 HJeala ClaceHHus AylM. BaXHeMIMM BKJIAJIOM XPUCTUAHCTBA B
COBPEMEHHYIO KYJIbTYPY SBIACTCA KOHLENLMS JUYHOCTU. M3 2TOM KOHuenuuu
JUYHOCTM M IPOUCXOAUT CETOAHAIUHAS HIed O IpaBax 4esoBeka. Jlumb
IIOCTEIIEHHO, C TEYEHUEM CTOJIETUM, OHA YTBEP)KJIAlach B yMax JIIOACH, HO CBOE
Hayaj0 BEAET MMEHHO C XPUCTHAHCKOM HMIEU O YEJIOBEKE KAK YHUKAJIbHON HU
HEMIOBTOPUMOU JINYHOCTH.

B Cpennue Beka ObUIO XapaKTEpHBIM NOHHMaHUE IMpaB Kak MPUBUIIETHH,
JAPOBAaHHBIX CEHbOPOM BaccasiaM. Peoganusm, ¢ OJHONU CTOPOHBI, U LIEPKOBb C €€
PEIMTHO3HON HETEPITUMOCTBIO, C APYTOi, HEMAJIO CAENai, YTOObI MPErpaanTh BCE
NyTH CTPEMJICHUSIM dYellOBEeKa K TMOJUTHYECKON cBobOoxae, cBobome cosectu. O
peasIbHBIX MpaBax IMIMPOKUX CIIOEB OOIIecTBa BONPOC JaXe HE cTaBwics. B
KOJIEKCax MpaB, NOSBHUBUIMXCS B OTO BpeMs, NpaBa Ha IOJUTUYECKYI0 U

* Backun FO. A. CBsitooTeuecKas TUTEpaTypa o BIACTH 1 rocynaperse // [IpaBoBe/eHue.
1997. Ne 1. C. 52.



TPAKIAHCKYI0 CBOOOTY, CBOOOJy COBECTH HE OBUIM YHHUBEPCATHHBIMH U
NPU3HABAIMCh TOJBKO JJIi OJHOTO cjosi oOmectBa — aBopsHCTBA. (Camblit
3HAMEHUTHIA U3 TaKUX KOJEKCOB — Benukas xaptusi BoibHOCcTed (1215). B sTom
JOKYMEHTE MPOBO3IJIAIIAICA KOHCTUTYIMOHHBIA NPUHLHUIN, B CHIY KOTOPOIO
KOpOJb MOI yCTaHAaBIMBaTh HAJNOTM HE HHA4Ye, Kak C  corjacud
HaJIOTOIJIATEIbIIMKOB, — IPUHIMII, [TOCIEA0BATEIBLHOE OCYIIECTBIEHUE KOTOPOIO
BEJIET K OpraHu3alliyd HAPOJHOTO MPEICTABUTEIBCTBA, @ BMECTE C TEM U K
00ECIIeUCHHIO TOIMTHYCCKO cBOGOAB. TaM sKke BIEPBBIC OBLT 3aKOHOIATEIHHO
3aKperuieH M TMPUHIUIT TpakJaHCKo cBOOOIbI. TakuM o0Opa3oM NpU3HABAIOCH,
YTO WHIWBHUJ BIIpaBe CBOOOJHO pacmoiiaraTh cO00M M MOXKET OBbITh MOJBEPTHYT
HAaKa3aHUIO HE MHAYE KakK 10 MPUTOBOPY Cy/a.

[Tozxxke CratytoM o HeHamoxkennn moxarei (1295) Takke Obun
MPOBO3IJIAIIEH MPUHLIWN YCTAHOBJICHHS HAJIOTOB KOPOJEM TOJBKO C COIJIAcUsd
HAJIOTOTUIATEIIBIINKOB, TJ€ TOBOPUIIOCH, YTO «HHKAKOW HAJIOT WM MOCOOWe HE
Oyler BOpeAb HajaraTbCs WJIM B3UMaThbCid B KOPOJIEBCTBE HamieM Oe€3 BOJIU U
o0111er0 corjacusi apXMEeMUCKOIOB, EMHUCKOMOB W JPyTrHX ImpenaTtoB, rpados,
O0apoHOB, pbhIllaped, TOpoXaH M JAPYrUX CBOOOJHBIX JIIOJIEH B KOPOJEBCTBE
HAIIeM» .

[IpunsiTue STUX JOKYMEHTOB — BaXKHBIM IIar BIepel B 00JacTH TMpaB
yesnoBeka. IMEHHO W3 JaHHBIX aKTOB B JIaJbHEWILIEM B AHIJIOSI3BIYHBIX CTpaHax
BBIBOJIMJIM IIPABA YEJIOBEKA, K HUM BO MHOT'OM BOCXOJUT COBPEMEHHOE IOHMMAHUE
JUYIHOM cBOOOABI YesloBeKa. Bce, 4TO TOCTUTHYTO aHTJIMHCKHM IIPAaBOM CO BPEMEH
YTBEPXKACHUA Benmukon xapTuu, sBJISETCS HE YEM HHBIM, KaK JaIbHEWIIUM
Pa3BUTUEM €€ OCHOBHBIX IMOJIOKEHHM.

OTOT MEePUOJ XapaKTepU3yeTcs U TeM, YTO B OOIIECTBEHHO-TIOTUTHYCCKON
KU3HU aHTJIMICKOro OOIIeCcTBa Havyall yUpexXAaThbCs UHCTUTYT MapilaMeHTapu3Ma.
[TapiameHT BO3HHK B pe3yJibTaTe NMEPEXoJa BIACTH B PYKHM BOCCTABIIHUX IPOTHB
Koposisi OGapoHoB B 1264r. B 1265T. OBUIO CO3BAaHO COBEMIAHHUE C IIENBIO
YKPEIUIEHHUS COK03a MEXKAY Pa3IMYHBIMU CIOSIMU HAaceJeHHs AHIJIMU, KOTOPOE U
CTAJI0 AHIVIMHUCKUM TapiaMeHTOM. llocTeneHHO mnapiaaMeHT MpeBpaTUiICS B
BBICILIMM 3aKOHOJATENbHBIM OpraH CTpaHbl. B TOT XK€ mepuon B aAHITIMKHCKOM
oOIIiecTBE CTajdu MOHUMAaTh HEOOXOJAMMOCTh CO3/IaHUS HE3aBUCHUMOW CyIeOHOU
BJIACTH, 0€3 4ero HEBO3MOXHBI FapaHTHUHU JMYHBIX cB00OA. OCHOBHOW MPUHIMII
TakoW CyZIecOHOM BIIACTU — HUKTO HE MOKET OBITh JIMIIEH CBOOOJbI M UMYIIECTBA
6e3 IPUroBOpa Cya’.

B snoxy Bospoxnenuss u Pedopmaiuu crano ckiagpiBaThCs COOCTBEHHO
IOPUANYECKOE MUPOBO33peHHue. llocime noarux BEKOB T'OCHOACTBA TEOJIOTUHU H
PEIUTHO3HOTO HJeajda B LIEHTPE BHHUMAaHUA oOKaszajics uenoBeK. CIOXWINCH
MPEJCTABICHUS] TYMaHU3Ma, KOTOPbIE KOHIIEHTPUPOBAJIMCh HA HYXJaX, HHTEpecax
U MpUPOJE JIMYHOCTU. MIHAMBUJI MOCTEIEHHO OCBOOOXKIAJICS OT OKOB IIEPKBU U

* I'op6ynos A. TapanTiu madsoil cBo6oas! B Anrmun. Poctos-u/]l., 1905. C. 8.

* Mamsmuuxu ucropun Aurmun XI-XI11 8. M., 1936. C. 228.

> FOoosckas A. A. DBomonus npasa B rocynapctax Espomsl m Amepuku (XVII-XIX
BB.). CIIG., 1996. C. 15.



roCyJlapCTBEHHOTO JuKrata. VIMeHHO Toraa 3apoawics WHIMBHUAYalu3M B
COBPEMEHHOM IIOHMMAaHMM — KaK YTBEPXKICHHE CaMOCTOATEIBHOW IEHHOCTU
YEJIO0BEKA, IMOIVIOMIABIIETOCA IO TOW IMOPBHI Pa3IMYHOrO poOjAa PEIUTHO3HBIMH H
MHPCKHUMHI KOPIIOPALHSIMHE' .

IOpuanueckoe  mupoBo33peHne HoBoro BpeMeHM mpuAano HUAESIM
€CTECTBEHHO-IPABOBOM TEOPUHM KaYECTBEHHO HOBYIO TPaKTOBKY. MIHIMBHAYyanu3m
KaK yYE€HHUE, CJIOXKHMBUIEECS B pPaMKaX €CTECTBEHHO-IIPABOBOM JIOKTPHHBI,
MIPOBO3IJIaCKII MpPaBa 4YEJIOBEKA BbICHIEH LEHHOCThO. CUMTANOCh, YTO 3TU IIpaBa
CTOSIT BBIIIE 3aKOHOB, YYPEXKIAEMBIX TOCYAapCTBOM. BaXHO OTMETHUTh, 4TO
OCHOBHasi (yHKLHMS €CTECTBEHHBIX IIpaB BHJEIach B 3allUTe HHIUBUIA OT
IIOCATATEIBCTB CO CTOPOHBI T'OCYIAPCTBA.

Ora wujaes NpOCIHEKUBACTCI B YUYEHUSAX I[IOYTH BCEX MBICIUTENIEH
€CTECTBEHHO-NPABOBOTO HarpasiieHus. Ho tonbko y /xona JIokka oHa mosryyaer
JIOTUYECKOE 3aBepUICHUE. XapaKTepusys JEUCTBYIOIIUE 2padcOAHCKUe 3aKOHbl
rocynapcrs, JIOKK yTBEp:KZAeT, YTO «OHM JIMIIb HACTOJBKO CIIPABEIJINBHI,
HACKOJIBKO OHM OCHOBBIBAIOTCSI HA 3aKOHE NPUPOABI, TIOCPEACTBOM KOTOPOTO OHU
JIOJKHBI PEryTMPOBATBCS M HCTOIKOBBIBATHCS .

B uentpe yuenus Jlokka — cucTeMa €CTECTBEHHBIX NpaB U CBOOOA
JUYHOCTH, BKJIIOYAIOIIAs NPaBO HA JKU3Hb, MPaBO Ha CBOOOIYy, MpaBO Ha
umyiectBo. Yenosek, nuimier JIOKK, 1Mo mpupojie o0ianaer BIacTblO OXPaHSTh
«CBOIO COBCTBEHHOCTb, T. €. CBOIO JKH3Hb, CBOOOLY M HMYIIECTBO»'. UacTHYIO
coOcTBeHHOCTh JIOKK paccMaTpuBaeT KaKk HEOThEMJIEMOE €CTECTBEHHOE IIPaBO
KOKIOM JIMYHOCTU: «ToO, 4TO YelmoBEeK H3BIEK H3 IPEAMETOB, CO3JAHHBIX U
IIPEAOCTABJICHHBIX €MY IIPUPOJION, OH CIHJ CO CBOMM TPYAOM, C YEM-TO TAKUM,
YTO €MY HEOTBEMJIEMO MPUHAMICKHUT, U TEM CAMBIM J€JIaeT 3TO CBOEU
COGCTBEHHOCTHIO» . JIOKK BUJUT B COOCTBEHHOCTH OCHOBY HE TOIBKO CBOGOJIBI H
HE3aBUCUMOCTH 4YEJOBEKa, HO W OpraHU3alMHM O0OIllecTBa B COOTBETCTBUU C
3aKOHOM IIPUPOJIBI.

[Tonutuko-npaBoBble  Bo33peHus JIxk. Jlokka pasBun 1. MoHTECKbBE.
OcHoBHast 3acinyra MOHTECKbEe — B OTCTAaUBAHUM MOJUTHYECKOM CBOOOJBI
JUYHOCTU U pa3pabOTKe KOHUENUMU PA3[ENICHHs BJIacTeld Ha 3aKOHOIATENIbHYIO,
UCIIOJIHUTENBHYIO0 U CyAeOHYI0, HEOOXOAUMBIX ISl OOECIEYEHHS] TOJUTUYECKON
CBOOO/IbI JIMYHOCTH, HOPMAJIBHOTO (YHKIMOHUPOBAHUS TOCYJApPCTBEHHOM KU3HU
1 OOIIECTBEHHON 0€30MacHOCTH.

C BO3HHMKHOBEHMEM TOCYAApCTBA U YTPATOl NEPBOHAYAIBHOI'O PaBEHCTBA,
yTBepxkaaeT MOHTECKbe, BO3HMKAeT HOBas CBOOOJa — IMOJUTUYECKas, KOTOpas
COCTOUT B 3aBHCHMOCTH JIMIIb OT 3aKOHOB, a CaMU 3aKOHBI JIOJDKHBI YUUTBHIBATh
TpeOOBaHMs COLMAIBLHON cpeibl. 3aaua MOJIUTUYECKON BIACTH — BOCCTAHOBJICHHE
yTpaueHHOH CBOOO/IbI B paMKax 3aKOHa.

% Asapxun H. H., Jlesuenko B. H., Mapmuiwun O. B. VIcTOpHs MONATHYECKHUX yueHHit. B
21.T.1.M,,1994. C. 7.

7 JToxx Jloc. JlBa Tpakrarta o npasiernn // Jlokk k. Cod. B 3 1. T. 3. M., 1988. C. 268.

8 Joxx [Joc. N36p. pumocodekue mpousseaenns. B 2 1. T. 2. M., 1960. C. 50.
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PopgonavanbHuk Hemenkod kinaccudecko  ¢unocopun M. Kant B
CUCTEMAaTU3HpPOBaHHOM  (opme  00OCHOBajd  MOJHUTHUYECKYIHO  JOKTPUHY
ombepanuzma.  Kant  cuurtan — auOepanu3M  yYEHHUEM,  €IMHCTBEHHO
COOTBETCTBYIOIIIMM pa3yMy, M MBITAJICA TMOJBECTH 107 Hero ¢uiocodcko-
ATUYECKYI0 OCHOBY. KaHTa 1o mpaBy Ha3biBaloT (Quiaocopom CcBOOOIBI.
KBunTaccennueit atuku Kanra siBiasieTcsi yueHrue o TOM, YTO YEJIOBEK — CYIIECTBO
HE TOJBKO MpPUPOJHOE, HO M cBoOoaHOe. «KaHT mpojaraer HOBbIE Haudasa
Pa3BUTHUS ¥ ONMPE/IeNICT HAIPABICHHE FOPHIMKO-IONUTHICCKON Mpici XIX B.»'C,
—mucai [1. . Hosropoaues.

Kant cuuraer, 4To HE0OXOAUMO BO3BBICUTH IPABO HAJ TOCYJapCTBOM. A
rocyZapcTBO — 3TO MPEXKIE BCEro OpraH 3allUThl MpPaB JUYHOCTU. JIMYHOCTH
MO’KET MOTpeOoBaTh OT TOCYIapCTBa TOTO XK€, YTO M rocyAapcTBO OT Hee. Takum
oOpa3zoM, KaHT pa3BuBaeT uAE€H0 B3aMMHOM OTBETCTBEHHOCTHM TOCYyJapcTBa U
JUYHOCTU. B 1ensx oxpaHbl HHIMBHIYAIbHBIX NPAB JIMYHOCTH OH OOOCHOBBIBAET
Y Pa3BUBAET TAKXKE UJICIO MPABOBOM IOCYAAPCTBEHHOCTH.

[IpuHUUIT TPUOPUTETHOCTH HEOTUYKJIAEMbIX MPAB JIMYHOCTH U MOJIOKEHHUE
0 HEOOXOJUMOCTH MX 3aKOHOJATEJIbHOTO 3aKperyieHus (B IOPUIUYECKOM
3aKOHO/ATENILCTBE) BBITEKAIOT W3 BCEW ATUKO-MpaBoBoi koHuenuuu Kanra.
JlaHHbIE IPUHIIUIIBI CIIYKAT KPUTEPUEM JIETUTUMHOCTH BCEX IOPUIUUYECKUX AKTOB,
BBITEKAIOIINUX U3 BOJU 3aKOHOIATEIS.

JInbepanbubie Tpaguiuu yuenus M. Kanra o mpaBax u cBo0oax 4yesioBeka u
rpakJjaHuHa, €ro MJIEU O MPaBOBOM I'OCYAapCTBE M IPABOBOM 3aKOHE WUIPaId U
OPOAOJKAIOT WUrPaTh OTPOMHYIO pPOJb B (GuiIocopuu mnpaBa W B IpPaKTHKE
roCy/apCTBEHHO-IIPABOBOM  opraHu3anuu  obmectBa. B koHCcTUTyHMSIX
OOJBIIMHCTBA CTPAH HAILIM OTPAXEHHE TaKHMe€ OCHOBHBIE MPUHLMUIIBI MPaBOBOIl
rocyJapCTBEHHOCTH, KaK BEPXOBEHCTBO IPaBa, HEOTUYKJIAEMOCTh €CTECTBEHHBIX
npaB U cBOOOJ, pa3lejeHHE BIACTEH, B3aUMHAas OTBETCTBEHHOCTb JUYHOCTH U
rocyaapctB. Oco0oe 3HaYeHUuEe UMEIOT 3TH LIECHHOCTHU ISl TOCYIapCTB, BBIOPABIIMX
JEMOKPaTUYECKUH yTh pa3BUTHSL.

Pycckue yueHble-IopUCTbl ONMUPAINCh Ha pa3pabOTaHHOE B KJIACCHYECKHUX
¢unoco(CcKO-MpaBOBbIX U IOPUIUYECKUX YUECHMSIX TOHSTHE €CTECTBEHHBIX NpPAaB
JUYHOCTH, MO-CBOEMY MPEJIOMJISISi €r0 B OTEYECTBEHHOM TyXOBHOM, dTUYECKON U
npaBoBoil  Tpaauuusax. Haubosee 3HAUMUTENbHYIO pa3pabOTKy KOHIEHIUS
WHIMBUIYAIbHBIX TIpaB TOJy4YWJia B TPABOBBIX JOKTPUHAX JUOEPaTBLHOTO
HaIlpaBJICHUSI.

B wucropunm pycckoro nmpaBoBoro juOepaqu3Ma  HPOCIIEKUBAIOTCS
IOCJIEOBATENIBHO ~ CMEHSIOUIME  Jpyr  JApyra  KOHLENIMH:  KOHLEHUUs
€CTECTBEHHOI'O IIpaBa, BO3HHUKINAs KaK aJbT€PHATUBA HECIPABEIIMBOCTH
NpUBWIETHN cocioBHOro obOmectBa B koHIe XVIII — mnagane XIX B,
TEOPETUYECKOE OOOCHOBAHME NPHHIIMIIOB KOHCEPBAaTUBHOIO JMOepaiu3ma B
nopeOpMEHHBIN MEePHOJ MOCIEe OTMEHBI KPEMOCTHOTO MpaBa M «BO3POKICHHE)
dbunocodpuu ecTeCTBEHHOIO Mpapa B Havajie XX B.

' Hoseopooyes I1. M. Vicropusi HOBO# (umocoduu mpasa (Hemerkue yaernns XIX B.):
Jlexuu. M., 1898. C. 18.



Konnenmust ecTeCTBEHHBIX IMpaB BIEpPBbIE ObUIA  3aKOHOJATEIHHO
3aKpeIUIeHa aHIVIMMCKUM mapiiaMeHToM B buie o mpasax 1689 r. M xors Hu
3/1eCb, HU B JAPYIMX 3aKOHOAATENbHBIX NaMATHHKAaX AHIJIMA Mbl HE HAaXOIUM
YIOMHHAHUS O KaKMX-JIMOO0 MPUPOXKIECHHBIX U €CTECTBEHHBIX MpPaBaxX JIMYHOCTH, B
TOT NIEPUOJI MIPaBa JUYHOCTH ObLIM OOecIieueHbl B AHTIIUK B OOJIbIIIEH Mepe, YeM B
Apyrux crpaHax. Ecim B HEKOTOPBIX TOCYJAapCTBaXx €CTECTBEHHBIE H
IIPUPOXKACHHBIE IPaBa JUYHOCTU IPOCTO JACKIAPUPOBAINCH, TO B AHINIMK HX
CYILIECTBOBAHME MOATBEPKAAIOCH HAMHOI'O PaHbIIEC W IMOJHEE, HAYMHAs €Ile CO
BpeMeH Bennkoil XapTuu BOJBHOCTEHM, KOTOpas BIEPBBIE 3aKpENWiIa IMPUHLUII
MOJINTUYECKON U TPAXKIAHCKON CBOOOIBI TNYHOCTH.

OnHolt M3 BaXHEWIMX TapaHTUH JUYHOM CBOOOABI B AHTJIMMCKOM IIpaBe
SIBJISIETCS] TaK Ha3bIBaeMblil UHCTUTYT Habeas Corpus. B okoHuUaTelIbHOM BHJI€ OH
cnoxwuics Bo Bropoil monoBune XVII B. mocne toro, kak B 1679 r. Obu1 u3nan
cratyt Habeas Corpus Act.

[Ipunstue AxTta 0 ydmeM oOecreuyeHHH CBOOOABI TMOANAHHBIX ©U O
npeaynpexaeHun 3aroueHuit 3a mopeM (Habeas Corpus Act), KOTOpbIN 3aKpenui
uHCTUTYT Habeas Corpus U yCTaHaBIMBal CTPOTYI0 OTBETCTBEHHOCTh
JOJDKHOCTHBIX JIML 332 MOAOOHOTO poja HApyIIEHHs 3aKOHA, SBJISETCS
HECOMHEHHOM 3aciiyroii napiaamenrta. Takum oOpa3om, Oblia JOCTUTHYTA FapaHTUs
HEIIPUKOCHOBEHHOCTH JINYHOCTH OT MPECIEAOBAHUS KOPOJIS U €70 CIIOABUKHHUKOB.
[To3nHee 3TOT 3aKOH CTal OAHUM M3 BaXHEHIIMX KOHCTUTYLMOHHBIX JTOKYMEHTOB
AHrIuu.

Crnenyromuii BayXHEHIINMA mar B 00eCredeH!H MpaB JUYHOCTH B AHTIIUU —
npunsatue Ilernuun o mpaBax. ODTOT 3aKOH NPUHAMIEKUT K YHMCIYy HEMHOI'MX
OCHOBHBIX aKTOB, Ha KOTOPBIX 3WXKJIETCS AHTIIMHCKOE KOHCTUTYLMOHHOE MpaBo. B
ATOT MEPHUOJI YK€ B AHIJIMU CIIOXKUJIACH ONPEACIICHHAs TPAAULUs TIOHUMAaHUs [IpaB
JUYHOCTH, U mpuHaATHEe bumisgs o mpaBax 1689 r., B KOTOpOM 0OOCTOSTENBHO
NEPEYUCIISUTUCH ITOJIMTUYECKHE MPABA KAK [TApIaMEHTa, TaK U OTAEIbHBIX TPaKIaH,
CTaJO0 UTOTOM BCETO MPEAUIECTBYIOIIETO Pa3BUTUS IOJUTUYECKOW M IPaBOBOMU
KyJbTYpbl aHruiickoro ooduiectsa. Bmecre ¢ Tem buib o npaBax 3aduxkcupoBal
HOBYIO BEXY B Pa3BUTUHU €BPOIIEHCKONU IPABOBOU CUCTEMBI.

HemanoBaxHoe 3HaueHuWe HMEET M yCTaHOBJIEHHME 3akoHOM 1701 .
IPUHIMIA HECMEHSEMOCTH M HE3aBUCUMOCTH CYJEH, 4YTO TaKXe SBISETCS
OONBIIMM  JOCTUKEHHMEM B  3aKOHOAATEIbHOM  3aKPEIUIEHUM  TapaHTHil
oOecrnieueHus: CBOOO bl TMUHOCTH.

IIpaBoBBIE TOKYMEHTBHI IITATOB CEBEPOAMEPUKAHCKOIO KOHTUHEHTA, CIIENys
AHTJIMMACKOM ITPAaBOBOM TPAJWLIMM, OUYEPTUIIA OIPEIEIICHHbIA KPYI €CTECTBEHHBIX
HEOTUYXKAAeMbIX IpaB JUYHOCTU. OJIHUM M3 MEPBBIX TAKUX JOKYMEHTOB OblLia
Jexmapanus npaB Buprunun, npunsatas kouBeHToM CIIA 12 wnrons 1776 r. Oror
aKT, MPEACTaBISBLIMN COOOM MO CyTH OMJUIb O MpaBax, OKa3all 3aMETHOE BIIMSIHUE
Ha IOCJIENyIOUee KOHCTUTYLUMOHHOE pa3BUTUE HWHCTUTYyTa NpaB U CBOOOJX
yenoBeka. Benen 3a Ttem aHanoruuHbld akT — Jleknapauuio He3zaBucumoctu (4
utonss 1776 r.) — oOnapopoBaiiu 13 ceBepoaMEpUKAHCKUX IUTATOB. OTHU
JEKJIapaly MOCIy UK 00pa3loM ISl BCEX JIPYTUX ITAaTOB. AHAJIOTMYHbBIE aKThI



ObUIM MPUHATBL BO BCEX CEBEPOAMEPHKAHCKHMX LITaTax e€ule [0 MPHUHITHUS
Koncrutynuu CIIA B 1787 1.

NHCTUTYT HEOTUyX ZaeMbIX MpaB M CBOOOJ JUYHOCTH, CIIOKHUBIIMICS B
ecrecTBEHHO-TIpaBoBOM JOKTpuHEe XVII-XVIII BB. — omHa w3 BaXHEUIIUX
LICHHOCTEH YEeJIOBEYECKOW KYJbTYpbl. Takue NOKyMEHTBI, Kak [leknapauus Ipas
Buprunuu (1776 r.), Hexnapanus HezaBucumoctu CIIA (1776 r.), Konctutymus
CIIA (1789r1.), dpanmysckas Jleknmapaius TIpaB dYeIOBEKa W T'pakIaHUHA
(1789 r.), 3HaMeHOBaIM BBIJAIONIMECS BEXU B Pa3BUTHUU YEJIOBEUYECTBA, B HCTOPUU
IpaBa U rocyJapCTBEHHOCTH. Bce ganbHelee pa3BUTHE TEOPUU IIPaB YEJIOBEKa U
UX peaju3anys TaK WIA NHAaYe UCIBITHIBAIN BIUSHUE ITUX JOKYMEHTOB.

B coBpeMeHHOM MHpe MHCTUTYT IpaB M CBOOOJ uYe€lIOBEKa U Ipa)kJIaHUHA
ABJISICTCS. HEOTHEMJIEMOM COCTABHOW YACTBIO KOHCTUTYLUHH JIEMOKPATHYECKUX
rocynapctB. KoHumenmuss HEOTUy)XIaeMbIX TMpaB M  CBOOOJ  JTUYHOCTH,
YTBEpAMBIIAACS B  €CTECTBEHHO-NpaBoBOM  nokTpuHe XVII-XVIIIBB., B
MOCJIEAYIOIIEM CTajla PeajJbHO BOIUIOUIATHCA B KOHCTUTYILIMOHHOM DPa3BUTUU
MHOTHUX rocynapctB. JlnuBmascs croinetusiMu B EBpomne m Amepuke Oopnba 3a
npaBa JMYHOCTH (pa3yMHOE MpPaBO) MONYYWIa KOHCTUTYLIMOHHOE NpHU3HAHUE,
KOTOPOE MOJIOKUIJIO Ha4aJI0 HOBOMY MX OCMBICIIEHUIO.

[TosiBunace HOBas KOHCTUTYIIMOHHAs WJAEs — MPUHLMN [PU3HAHUSA
JOCTOMHCTBA YEJIOBEUYECKOM JIMYHOCTH, OrPAHUYMBAIOIINI TOCYIAPCTBEHHYIO
BJIACTh OCHOBHBIMHM IIpaBaMHU 4YejOBeKa. TeM caMbiM ObUIO IMOJOXKEHO Hayayo
dbopMUpOBaHUIO CBOOOAHOTO 00IIECTBA CBOOOTHBIX TpakaaH. B aTom cMeicie
OCHOBHBIE TIpaBa COCTaBJSAIOT (yHAAMEHTaJIbHOE COJAEpXKaHUe 3aragHou
KOHIIECTILIUY I'OCYJapCTBA B COBPEMEHHYIO JIIOXY.

Eciu ocobennoctero XVIII B. B O0oprOe 3a mpaBa ueiIoBEKa SBISIIOCH
CTPEMJIEHME K OTPAaHWYEHHIO BJIACTH IrOCyAapcTBa, TO ¢ Hadana XIX cronerus B
KOHCTUTYILIMOHHOM Pa3BUTHUH (POPMHUPYETCS HOBBIM MOAXOJ K MpobieMe IpaB U
cBoOoz. [locne 3aKk0OHOAATETLHOTO 3aKPETICHUS JIMUHBIX MPaB sIPKO 0003HAYMIIACH
TeHJICHIIMST OOphOBI 3a MOJUTUYECKHME TMpaBa TIpaxaaH, OCOOCHHO 3a
u3luparenbHoe MnpaBo. B rmutane oOecrieyeHuss MpaB M PABEHCTBA TpakJaH
LEHTPAJIbHOE MECTO 3aHSUIO NMOCTENEHHOE PAaCUIMPEHUE KpyTa JIUIL, YYaCTBYIOIINUX
B BBIOOpaX, ¢ KOHEYHOM 11eJIbI0 BCEOOIero n3dupaTeabHOro npasa.

XX croneTue XapakTepu3yeTcs KaueCTBEHHO HOBBIM MOJXOJ0M K IIpaBaM U
cBoOOJaM yenoBeka W TrpaxaaHuHa. OHU HE TPOCTO JACKIAPUPYIOTCA U
3aKPEIUIIOTCS B KOHCTUTYLIMOHHO-IIPABOBBIX AaKTax, HO, YTO OYEHb Ba)KHO, HA
roCy/apCTBO BO3JaraeTcsi 00s3aHHOCTh MX 3allUIIATh U CO3[aBaTh YCJIOBUS IJIf
uX peanu3anuy. B HacTosee BpeMsi BO MHOTHX CTpaHax MPUHUMAIOTCS PEAJIbHbBIE
MEPBI 10 CO3/IaHUIO YCIIOBUH JJIsl IPAKTUYECKOH peanu3aliu npas U CBOOOI.

OCc00EHHOCTH COBPEMEHHBIX KOHCTUTYLHI CBUIETEIBCTBYIOT O TOM, YTO B
HACTOsLIEe BpEeMs HWHCTUTYT TpaB MU CBOOOJ HauOoiee 3HAYNM B CHCTEME
LIEHHOCTEW KOHCTUTYLIMOHHO-IIPABOBOTO Pa3BUTHs I'OCY1ApCTBa.

B Hacrosmee BpeMs CYyIIECTBEHHO IIHpE CTal CcaM  IIepeyYeHb
KOHCTUTYIIMOHHBIX ITpaB 1 cB000J. B XX B. MOSIBUINCH U NPUHLMIIHAIBHO HOBbBIE
npaBa U CBOOOJBI, HE3HAKOMbIE KOHCTUTYUHOHHOMY mpaBy XVIII-XIX BB. D10
COLIMAJIbHO-DKOHOMHYECKUE  TMpaBa (Tak Ha3blBa€Mble  «IpaBa  BTOPOTO



MOKOJICHUS»), KOTOpbIE KacaloTcs c(hepbl TPYIOBBIX OTHOLIECHUH, COIUAIBHOTO
obecrieueHus1, 3paBOOXPaHECHUS] U 00pa3oBaHusl, MPO(COIO3HON ACSITEIBLHOCTH, a
TAK)KE€ IpaBa pa3IUYHBIX KaTEropuil HaceleHus — MOJIOACKH, >KCHILHUH,
IpecTapesbiX, 3alldTa KOTOPbIX OOECIEYMBAET OXpaHy CEMbHM U MaTEpPUHCTBA,
CBOOOJly HAYYHOTO M XYAOXKECTBEHHOro TBOpuecTBa U Jip. OHU MMEIT 0CO0YIO
3HAYUMOCTH B HAILIK JTHU, B ATIOXY COLUAIBLHOTO U TEXHUYECKOTO Mporpecca, Korjaa
YeJIOBEK OKAa3bIBaCTCS OJWH Ha OAMH C PBHIHOYHOW CTUXHMEH W COLMAIbHON
HE3aIUIIEHHOCTHIO.

[IpuoOperenue UHCTUTYTOM COLIMAJIbHO-DKOHOMHYECKUX npas
KOHCTUTYLIHOHHOTO 3HAUEHUS XapaKTepU3yeT JalbHEHIee pa3BUTHE JEMOKPATUU
HE TOJBKO B TMOJHUTUYECKOW, HO M B COLMAIBbHON cdepe. B KoHCTHUTYHHSIX
OOJIBIIMHCTBA CTPAH COJIEPKUTCS MOJIOKEHUE, XapaKTEPU3YIOIEe «COLUAIBHYIO
npupoAy AaHHOro rocynapctBa. Cpeau mpaB U CBOOOJ, KOTOPBIM CHELHAIBHO
NOCBSILIEHBI IIE€JIbIE TJIaBbl MJM JaXe pas3fesibl OCHOBHBIX 3aKOHOB MHOTHX
eBPONEHCKUX TOCYJapcTB, OONBIIOE BHHUMAaHUE yHAEISETCS  COLMAIbHO-
SKOHOMHUYECKUM ITpaBaM.

Ecnu nuuHble mpaBa B OCHOBHOM HallpaBJi€Hbl HA 0OecreueHne CBOOOIbI OT
IPOTHUBOIIPABHOIO BMEUIATENIbCTBA FOCYJAPCTBEHHOM BJIACTH, TO JUJISl COUMAIBHBIX
IpaB XapaKTepHO HAJIM4YMUE TMPUTA3aHUN Ha oOecleyeHue W OCYIIECTBICHUE
WHTEPECOB MHAMBHUIA C MOMOINBIO TOCYJapCTBEHHBIX JeicTBuil. Ha rocymapcTBo
BO3JIAraroTcs JOTIOJTHUTENbHbBIC TpeOOoBaHUS o OCYIIECTBJICHUIO
rocyJapCTBEHHOM COLMAIbHON MOJUTUKHA Ha OCHOBE TEX PECYPCOB, KOTOPBIMU OHO
pacnoyiaraeT JJis 3Tux Leseid. IMEeHHO 103TOMy, €CJIM OCHOBHBIE IPAKJIAHCKHUE U
NOJIUTUYECKHE TpaBa 4yejoBeKa (Takue Kak MpaBO Ha JKWU3Hb, IPABO HA MPU3HAHUE
paBoCyOBEKTHOCTH, CBOOOJA MBICIH, COBECTH, PEIUTMU W Jp.) HANOJIHSIIOTCS
OJIM3KUM COJEpP)KaHUEM, YPOBEHb 00ECIEUEHHUS COLMAIbHO-O)KOHOMUYECKUX MPAB
B Ppa3HBIX CTpaHax MOXET 3HAYUTENIbHO pa3jIinyaThCs, TaK KAK BO MHOI'OM
0OyCJIOBJIECH YpPOBHEM HMX HPOMBIIUIEHHOIO M COLHUAIbHO-3KOHOMUYECKOTO
pa3BUTHSL.

[IpoOnema CcOIMANIBHO-IKOHOMUYECKUX M KYJbTYPHBIX IpaB B HAy4YHOU
JUTEpaType MOJyuYHusia Ha3BaHUE TAK HAa3bIBAEMBIX «IIpaB BTOPOTO MOKOJICHUS.
OTU npaBa IpUOOPENId IOPUANYECKOE 3HAYCHIE B OCHOBHOM B Pe3yJibTare 00phObI
TPYISALIUXCS 32 YIIYUIIEHUE CBOETO MOJI0KEHUS.

7.2. 1IpaBoBOii CTATyC YeJI0BEKA U IPAKIAHUHA

OCHOBBI TNPAaBOBOrO IMOJIOKEHHUS JIMYHOCTU CKJIQJbIBAIOTCA B 00JIacTH
OTHOIIEHUH «OOIIECTBO — TOCYNAapCTBO — JWYHOCTHY». Ilpu 3TOM naHHBIE
OTHOILIEHMS U CBS3U HOCAT OCHOBOIIOJATAKOIIMN XapaKTep U BBIPAXKAIOT B3AMMHYIO
CBs13b OOIIECTBA, FTOCYapPCTBA U JINYHOCTH.

[IpaBoBoii cTaTyc 4YenoBeKa © TpaXIaHWHA NPEJACTABISIET COOOU
KOMILJIEKCHBIN I'OCYIapCTBEHHO-IIPABOBOU UHCTUTYT, COCTABHOM YaCTbIO KOTOPOIO
SBIIIIOTCS OCHOBHBIE IpaBa, cBOOOAbI M 00s3aHHOCTU. [IpaBoBOE mNONIOKEHHE
WHIMBUJA ONPENIESET €ro MECTO B MPABOBOM OOIIEHUH U OTPa)KaeT PaKkTUYeCKoe
€ro COCTOSIHME BO B3aMMOOTHOILIEHHUSX C OO0IIecTBOM U rocynapctBoM. OHO



00yCIIOBIMBAETCS OCOOEHHOCTSMM COLMAJIBHOTO CTaTyca, CYIIECTBYIOUIEIO B
JTAHHBIN MIEpUOJ] Pa3BUTHS TOCYJapCTBa U OOIIECTRA.

[lenTpanbHOE MECTO B COJICP>KaHUKM OCHOB MTPABOBOIO MOJIOXKEHUS JINYHOCTH
MPUHAJJICKUT KOHCTUTYIIMOHHBIM MpaBaM U cB0OOJIaM ueioBeKa U TpakannHa. B
Konctutynun Poccuiickont @enepanun 1993 r. BnepBble B 3aKOHOAATENIBCTBE
Poccun Obuta BhIpakeHa HJIes] €CTECTBEHHBIX, HEOTUYKIA€MbIX IPaB YeIOBEKA.
DTO 3aKperieHo B crathe 2: «YUenoBek, ero mpaBa U cBOOObI SIBJISIOTCS BBICIICH
IIEHHOCThIO. [Ipu3HaHuWe, cOOMIOIGHHE M 3allluTa MpaB U CBOOOJ 4YeJIOBEKa U
rpaxJIaHruHa — OOS3aHHOCTH rocyz:apCTBa»”. Tem cambiMm Koncturynus
MPOBO3TJIAIIACT BAXHEUIIMN MPUHIMII OCHOB KOHCTUTYIIMOHHOTO  CTpOSA
Poccuiickon @enepanum.

«ITox KOHCTUTYITMOHHBIMHU TIpaBaMU M cBoOoaamu, — numer M.B. barnaii, —
MOHUMAIOTCA HanOoJiee BaXKHBIE TpaBa W CBOOOJBI YENIOBEKA W TPAKIAHWHA,
pPaCKpBIBAIONINE €CTECTBEHHOE COCTOSHHUE CBOOOJBI M TIOMYYAOIIHE BBICIIYIO
IOpUJIAYECKYIO 3amHTy»12. JlanHble TpaBa  3aKpEIUIAIOTCA B KAauecTBE
CyOBbEKTUBHBIX KOHCTUTYIIMOHHBIX MPAB B BBICIIUX IO IOPUIAYECKON CHUIIE HOpMAX
roCyJIapCTBEHHOTO IpaBa, HAIIPaBJIECHHBIX TPOTUB T'OCYIAPCTBA, HO OJJHOBPEMEHHO
U rapaHTUpyembiXx uM. Takum oOpaszoM, nmpoBo3riaiieHHbie Jlekiapanueit npas u
cBO0OJ uyenoBeka W rpaxiaanmHa 1991 r. kak mnpaBa €CTECTBEHHBbIC, OHU
CTAHOBSITCSI B HAlEWd CTpaHE MpaBaMM B IOpUIWYECKOM cMbicie. WMnpes mpas
YeJI0BEeKa M KOHCTUTYLMOHHAs HJIes] CIMBAIOTCS M OKa3bIBAIOT BO3ACHCTBUE HA
rocyJ1apcTBo, GOPMUPYEMOE B COOTBETCTBUH C IIPUHITUIIAMH OCHOBHBIX ITPaB.

HNHcTUTYT paB B cBOOO]T YEIOBEKA U IpakJIaHWHA SBIISICTCS IIEHTPAIbHBIM
B KOHCTUTyUHOHHOM mnpaBe Poccuiickoii ®denepaunu. B OcHoBHOM 3akoHe
NpU3HAH MUHUMAJIBHBIA CTaHJAPT OCHOBHBIX TMpaB M CBOOOJ 4YEIIOBEKa,
CIIOKMBIIMKCA B MEXIYyHApOJHOM IIpaBe. TeM caMbIM y4eHHEe O CcBoOoxe
JUYHOCTH TOJIy4aeT CBOK MaTepualibHyr0 OCHOBY. Camo mo cebe 3TO 3HAMEHYET
OTPOMHOE MPOJIBUAKEHUE BIEPE] POCCUMCKOTO 0OIIECTRA.

®dunocodpckoii OCHOBON M HOPMATUBHBIMU UCTOUHUKAMU MHCTUTYTA IMpaB U
CcBO0O/I POCCHUHCKOTO 3aKOHOJATENIbCTBA CIY)KaT y4eHue 00 WHIUBUIYATbHBIX
mpaBax W CB0O0OJAaX, a TaKXKe MPUHIMIBI U HOPMBI MEXIYHAPOIHOTO IIpaBa,
3aKpeIuIsone rnpapa JuyHOCTU. OCHOBHBIE IIpaBa 4YEJIOBEKAa W Tpa)xJaHHUHA,
onpeneneHHble  KoHctutynue, ¢GUKCUpPYIOT (QyHIaMEHTaJIbHBIE TapaHTUU
CcBO0OOABI W TPUHIUIHUAIBHBICE 1IEHHOCTHBIE OpHEHTUPBL. OHHM TNPU3BAHBI
dbopMUPOBATH MTPABOBYIO MOJIUTHKY.

IIpaBa yenmoBeka W rpakJaHWHA B KOHCTUTYIIMOHHOM CTPOE€ MPHUOOPETAIOT
ocoboe 3HaueHWe i1 HMHAMBHIA HW TeM Ooyiee IS TOCyJapcTBa.
KoHCTUTYLIMOHHOE MPU3HAHUE €CTECTBEHHBIX MPaB JIa€T OCHOBAHUE I10JIaraTh, 4YTO
rOCyJIapCTBO €CTh KaXJblil, TJI€ BCE — MHAUBHUJIBI, U OHO 00sI3yeTcsl ompaBIaTh
CBOE MpeaHa3HaueHue. TakuM 00pa3oM, OCHOBHBIE TIpaBa 3aKPEIUISIOTCS U B
KAauecTBE MO3UTUBHBIX HOPM. Clie10BaTeNIbHO, HOPMbI KOHCTUTYIIMIOHHOTO TpaBa,

' Koucrurymmst Poceniickoit @eneparun. M., 1993. C. 4.
2 Baznaii M. B., I'abpuyuoze b. H. KoncturynuonHnoe npaBo Poccuiickoiit denepanuu.
M., 1996. C. 156.



KacCalolrecs] OCHOBHBIX IPaB, JOJKHBI OBITh (PYyHIAMEHTOM BCEH IOPUANYECKON
CUCTEMBI.

OcCHOBHBIE, WJIM KOHCTUTYLIMOHHBIE, TIpaBa U CBOOOJBI UMEIOT
OPUHIMINAIBHOE 3HAYEHWE JUIsi MPaBOBOTO cTraryca J0oro uMHauBuia. Bo-
NepBbIX, B OJTUX MpaBaX MOJy4YyaeT YTBEPKACHUE NPUHIUI yBaXKEHUS
YeJIOBEYECKOIO0 JOCTOMHCTBA. BO-BTOPBIX, B HHUX pEANU3YIOTCS IPUTA3aAHUA
WHIUBUAJA Ha  JIOCTOMHOE  CyIIECTBOBAaHME M  pa3BuUTHE.  B-TpeThux,
KOHCTUTYIIMOHHBIE IIPAaBa BBICTYIIAIOT KaK OCHOBA IPAaBOBOIO CTATyCa JIMYHOCTH.
OHM  ABIAIOTCS  UCXOOHOM 0a3oil st  npuoOpeTeHuss ApPyTrux  Ipas,
IPELYCMOTPEHHBIX 3aKOHAMU W TMOJ3aKOHHbIMM akTamMu. OCHOBHBIE IIpaBa
HaxoJsAT CBOIO KOHKPETM3AaLMI0 B HOpPMax TEKYIIEro 3aKOHOJATENbCTBA. B-
YETBEPTBIX, KOHCTUTYLIMOHHBIE IIpaBa MMEIOT OJWHAKOBBIMA, IOCTOSHHBIA U
pPaBHBIA IIPAaBOBOM XapakTep Ui BceX Jul. OTUM KOHCTHUTyIus 3akperuiser
OPUHIUI COLMAIBHOW CHPAaBEIJIMBOCTH, MPEAOCTABIAA KaXIAOMy HHIUBUIY
UCXOJHO PaBHBI MUHUMYM CBOOOJBI (I BO3MOXKHOCTEH), KOTOpas HeoOxoauma
eMy KaK TBOPYECKOU JTUYHOCTH.

OcHoBHBIE MpaBa ¥ CBOOOBI YEIOBEKA U IpakJaHUHA C(HOPMYIUPOBAHBI B
Konctutynun Poccuiickoii deaepaniiy B COOTBETCTBUM C MEXIYHApOIHBIMU
JToKyMeHTamMu — BceoOmieit nekiapanueit npas venoBeka ot 10 mpexabps 1948 r.,
MexyHapoAHBIM IAKTOM 00 5SKOHOMHYECKHMX, COLMAJIbHBIX M KYJBTYpPHBIX
npaBax 1966 r., MexnyHapoJHbIM IAKTOM O TPaXXJaHCKMX M IOJUTHYECKHX
npaBax 1966 T. u ap. KoHcrturynuonHsle mpaBa oOpa3ylOT KOHCTUTYIIMOHHO-
IPaBOBOM CTAaTyC JUYHOCTH. OTH TPABOOTHOLIEHHUS COCTaBISIIOT OCHOBY
NEATENBHOCTH OPraHOB IOCYAAPCTBEHHON BIIACTH.

KOHCTUTYLIMOHHYIO KOHILIETILIMIO OCHOBHBIX MpaB M CBOOOJA JIMYHOCTH
OTJIMYAIOT CIEAYIOIINE XapaAKTEPHBIEC YEPTHI.

1. Ouna cnenyer JaubepanvubiM mpaduyusm TIOHUMaHUS 4YEJIOBEKa,
CIOXHUBIIMMCA B CTpaHax 3amaJHOM JEeMOKpaTHH, 3HAMEHYeT OTKa3 oOT
MHCTUTYLIMOHAJIBHOTO MOAXOAAa K 3aKPEIUIEHUIO IMPAaBOBOIO CTaryca JIUYHOCTH,
OCHOBAHHOT'O0 Ha TE3UCE O JIapOBAaHUMU JMYHOCTU MpaB U CBOOOJ TrOCYyAapCTBOM.
Ecnu He B Teopuu, TO 1O KpalHEW Mepe Ha IMPAKTUKE TaKOE MHEHHUE
rOCIOACTBOBAJIO. MIHCTUTYLIMOHANBHBINA MTOAXOA K IIPpaBaM 4eJIOBEKAa «IIPUBOIMI K
NOJIABJICHUIO JIMYHOCTH, HapyLIEHUIO CBOOOMABI, O3Ha4dall IPUHYAUTEIBHOE
HaBA3BIBAHUE  YEJIOBEKY COLUAJIMCTHYECKMX ILIEHHOCTEW, HE IIPU3HaBal
3/IEMEHTAPHOr0 MpaBa YeloBeKa Ha CBOOOLY MBICTH» ~. OrocyaapcTBICHHE BCEX
cdep oO1LIEeCTBEHHON KHU3HU BJIECKIJIO 32 COOOM CTarHalui0 HE TOJbKO SKOHOMUKH,
HO W KyJbTYpbl, HPENATCTBOBAJIO pPa3BUTHIO HHAMBUAA. (COIJIacCHO HOBOMY
KOHCTUTYLIHOHHOMY 3aKOHOJIaT€JIbCTBY «OCHOBHBIE IpaBa U CBOOOJBI YEJIOBEKa
HEOTUY)X/IaeMbl W MNPUHALIEKAT KKIOMY OT poxaeHus» (4.2 cr. 17
Koncrutynuu PO).

2. Ha KOHCTUTYLIHIOHHOM yYpOBHE BIIEPBBIE 3aKPEIUJIEHBI «IIpaBa YEJIIOBEKa» U
«1paBa TpaxAaHUHAY, He UOeHmUYHble TI0O CBOEMY COJEPKAHUIO, OTpa)karoulue

1 Kosnosa E. U, Kymagun O. E. KoncturynmonHoe npaso Poccuiickoit @enepanuu.
M., 1996. C. 180.



pa3Hble acCMEKThl MPABOBOTO cTaTyca JUYHOCTU. «IIpaBa yenoBeka MpOUCTEKAIOT
U3 HEOTHEMJIEMOTO KaYECTBA YEJIOBEUECKON TUYHOCTH — JOCTOUHCTBA, IPUCYIIIETO
BCEM UJICHAM YeJIOBEUYECKOH ceMbH, H cBOOOIb . IIpaBa desoBeKa — 3TO TaKue
npaBa, KOTOPbIE MPUHAMJIEKAT KAKJIOMY YEJIOBEKY HE3aBUCHMO OT €ro rpak/iaH-
CKOM MPUHAIJIEKHOCTU, T.€. OHHU HMMEIOT ECTECTBEHHOE IPOUCXOXKACHUE U
pUHAAJIEKAT YEJIOBEKY OT MPHUPOJIbI, YEJIOBEK 00JaaeT UMH MO POKICHUIO, ITH
paBa HEOTHEMJIEMbl. OTH IIpaBa CYUIECTBYIOT HE3aBUCUMO OT KOHKPETHBIX
ATArioB Pa3BUTHs OOIECTBA, OT 3aKOHOAATENbHBIX HOpM. OHU HMMEIOT BBICHIUMN
COILIMAJIBHBIN CTaTyC, BBICTYNAIOT KPUTEPUEM OIIEHKH JHO0O0M MOTUTHKO-IPABOBOM
opraHu3anuu oo0ImecTBa. 3ajada o0IIecTBa U roCy1apcTBa COCTOUT B TOM, YTOOBI
3alllMIIaTh [paBa 4Ye€JIOBEKa, HE JOIMyCKaTh MX HapylueHus. [IpaBa rpaxngaHuHa
ONPENEIIAI0OT MOJUTUKO-IIPABOBYIO CBSA3b JMYHOCTH M rocyaapcta. lIpaBoBoit
CTaTyC TrpaxkJaHWHA BO3JIara€T Ha JUYHOCTh M TOCYJIapCTBO JOIMOJHUTEIbHbIC
npaBa U OO0S3aHHOCTH, OMOCPEIyEMbIE Yepe3 pa3IMyHbIE MOJIUTHUKO-IIPABOBbHIC
MHCTUTYTHI. Uepe3 MHCTUTYT TpakKJaHCTBA UHAMBUJI MOJIYYaeT JOMOJHUTEIbHbBIC
rapaHTuu B 00ecleueHn CBoMX IpaB U cBo0oj. KaTeropus «mpaBa rpakJaHUHAy
OPraHUYEeCKH CBsI3aHa C KATErOpPUEN «TPaKIaHCTBO», 1101 KOTOPOH B POCCUUCKOM
3aKOHOJATENbCTBE IMOHUMAETCS «yCTOMYMBAasg MpPaBOBas CBA3b YEJIOBEKa C
rOCyZIapCTBOM, BBhIpaXKarolllasi COBOKYITHOCTh MX B3aWMHBIX IPaB, 00sS3aHHOCTEN U
OTBETCTBEHHOCTH, OCHOBAaHHAas Ha IMPU3HAHUM U YBAXKEHUM JOCTOMHCTBA
OCHOBHBIX IPAB U CBOOO] YEIOBEKA» .

3. B KoHcTuTyuuum TpuU3HAH HPUHYUN  NPUOPUMEMHOCMU  HOPM
MeACOYHAPOOHO20 Npasa 6 obiacmu npas venogekda. ITO 03HAYAET, YTO UHIAUBHU]L
BIIpaBE B COOTBETCTBUU C MEKIYHApOAHBIM TIPaBOM  OOpamaThCsi B
MEXTOCYapCTBEHHBIE OPTaHbI 0 3aIIUTE CBOMX MPaB M CBOOO/I, €CIIM MCUYEPIIaHbI
BCE HMEIOIIMECS] BHYTPUTOCYAapCTBEHHbIC CPEACTBAa IMPAaBOBOM 3amuThl (4. 3
cT. 46 Koncruryuuu P®). [Ipucoequnenne Poccun k EBporneiickoit Koneniuu o
3alMTE MPAB YEJIOBEKAa U OCHOBHBIX CBOOOJ pacIIUpSET BO3MOXKHOCTH Ka)KJIOTO
pOCCHUSIHUHA 110 3alllUTE CBOUX MPAB.

OcHoBomnoJnaratoniie MPUHIUIIBL, OIpeaesoe xXapaxkrTep
B3aMMOOTHOIICHUM JIMYHOCTH M TOCyJapcTBa, MNPOBO3IIAIIAIOTCS B TJase 1
Konctutynun — «OCHOBBI KOHCTUTYLHMOHHOrO cTposi» U riaee 2 — «IIpaBa u
CBOOO/IbI YEJIOBEKA U TPaXKIaHUHAY. DTO TAKKE UCXOJAHbIC TPUHITUIIBI, KAK:

NpU3HAHHUE YeJIOBEeKa, €ro IpaB W CBOOOJ BBICIIEH COLMATILHON
LEHHOCTBIO;

00513aHHOCTh T'OCYIapCTBa COOIIOIaTh M 3aIlMINATh MTpaBa U CBOOOIBI
YeJI0BeKa U IpaXJaHuHa;

npU3HaHWE TpaB W CBOOOJ YeIOBEKAa W TPakKJIaHWHA KPUTEPUEM
JEATEeNIbHOCTU TOCY/IapCTBEHHON BJIACTH M OCHOBOM COJIEpXaHUSI U MPUMEHEHUS
POCCHIICKOTO 3aKOHOIaTEJIbCTBA;

1% Meacoynapoonas 3ammra npas u cBo6os denoeka: COOPHHK TOKyMeHTOB. M., 1990.
C. 14.
1 Cobpanue 3akonogarenscrea PO. 1995. Ne 7. Cr. 496.



NpU3HAHKE HEMOCPEACTBEHHOT'O XapaKTepa MpaB U CBOOOI YeIOBEKa U
IrpaXIaHUHA, UX HEOTUYKIAEMOCTB;

OpU3HAHWE W TapaHTUPOBAaHHOCTb MpaB M CBOOOJA 4YelOBEeKa U
rpakJaHWHA B COOTBETCTBUM C OOUIENPU3HAHHBIMM TMPUHLUIIAMH W HOPMaMu
MEXKyHAapOIHOIO IPABa;

HEJONYCTUMOCTb OTPULIAHUS U YMAJICHUS IPYIMX OOIIENPU3HAHHBIX
IpaB U CBOOOJ] U€I0BEKA U IPaXAAHNUHA;

PABEHCTBO BCEX IIEPEJ 3aKOHOM H CYZOM;

PaBEHCTBO MpaB YeJIOBEKA U IPakJaHWHA HE3aBUCUMO OT I10JIa, PacChl,
HAallMOHAJIBHOCTH, A3bIKA, MPOUCXOXKACHUSA, UMYIIECTBEHHOIO MU JOJDKHOCTHOI'O
IOJIOKEHUSI, MECTa IKUTEJIbCTBA M OTHOLIEHUS K pPEIuruu, yOexaeHuH,
OPUHAUIEKHOCTY K  OOIIECTBEHHBIM OOBEAMHEHHUAM, a TaKke Jpyrux
00CTOSITENLCTB.

JlaHHbIE TPUHIMUIBI O00YCIOBIMBAIOT COJAEP)KAHUE, CMBICI M NMPUMEHEHHE
HOpM KOHCTUTYIMH, Kacaroluxcs MPaBOBOIO CTAaTyca JIMYHOCTH B Poccuiickon
Qenepauuu.

7.3. Cucrema npas 4 cBO00J YeJI0BEKA M I'PaKIAHUHA

OcHoOBHBIE TpaBa W CBOOOJBI MOXKHO KJIaCCU(PHUIIMPOBATH Ha OCHOBE
BOXHEHIINX cep YeI0BEUECKON KUZHHU:

1) nuuneIe;

2) MOJUTUYECKUE;

3) counanbHO-3KOHOMHUUYECKUE U KYJIbTYPHBIE.

Cpenr OCHOBHBIX MpaB JIMYHBIE BBIABUTAIOTCS HA MEPBBIA IUIAH. DTUM
roCyJIapCTBO MOAYEPKUBAET UX COLMAIBHYIO 3HAYMMOCTb, YTO OOBSACHSETCS, MO-
BUJIUMOMY, XapaKTepOM IEepBOHAYAIBHOW OOpPHOBI TPOTHUB TOCYMAPCTBEHHOUN
BJIACTU UMEHHO 3a UX OCYILIECTBIICHHUE.

KoHctutynuu coBerckoro oOmiecTBa ObUIM HaleJeHbl Ha oOOecredeHue
COI[MAJIbHO-DKOHOMUYECKUX TpaB W UX TapaHTHU. OITO NPOUCTEKAIO U3
rOCIOJICTBA TOCYAAPCTBEHHON coOcTBeHHOCTH. [lonuTuueckas cBoboaa TMYHOCTH
OTPaHUYMBANACh OIPEAECICHHBIMU LIEJISIMU €€ UCIOJIb30BaHUsA. JIMUHBIM mpaBam
yACNAIOCh HE3HAUUTENbHOE BHUMaHMe. BakHeiiliee oOIenpu3HaHHOE TMPABO
YyelloBeKa Ha JKU3Hb KOHCTUTYIMSIMH COBETCKOIO TOCyJlapcTBa BOOOIE He
MPU3HABAJIOCH.

Heine peiictByrommii OcHOBHOM 3akoH Poccuu 3HAUUTENBHO pPACIIMPUIT
KpYT JINYHBIX MPaB Y€JIOBEKA, 3aHSABIIMX ITIaBEHCTBYIOIIEE MOJIOKEHHE B CUCTEME
npaB JUYHOCTH. JInuHble mpaBa 3akpervieHbl B cT. 20-30 Koncruryuun. K Hum
OTHOCATCS: TPaBO Ha Xu3Hb (cT. 20), MpaBO HA 3aMUTy CBOCH YECTH U JTIOOPOTO
umenu (cT. 21 u 4. 1 cr. 23), mpaBo Ha cBOOOAY W JIMYHYIO HEPUKOCHOBEHHOCTH
(cT. 22), mpaBO Ha HENPUKOCHOBEHHOCTh YACTHOW KU3HU, JUYHYIO U CEMEUHYIO
TaliHy, Ha TallHy TIEPENUCKH, TeIe()OHHBIX MTEPErOBOPOB, MOUTOBBIX, TEJIErPAPHBIX
U UHBIX CcooOmeHud (cT.23), HENPUKOCHOBEHHOCTh Kuiauia (cT. 25).
OrpaHu4eHusi ATUX TMPaB MOTYT OCYHIECTBIATHCS TOJBKO B  CIIy4asx,
YCTaHOBJICHHBIX (heJIepaIbHBIM 3aKOHOM M Ha OCHOBaHMHU cyJeOHoro pemenus. Co



BcTyIuieHHeM B EBponeiickoe CooOuIecTBO rocy1apcTBo 0043a10Ch UCKIIFOUUTh U3
MPaKTUKW U IPUMEHEHUE CMEPTHOM Ka3HH.

K nuuHbIM mpaBaM 4ellOBEKa OTHOCSTCS TakX e MpaBO Ha CBOOOJHOE
nepeiBIKeHHE, BBIOOp MecTa KUTenbcTBA M HpeObiBaHus (cT.27). XoTs
Konctutynmonnsiii  Cyn  Poccuiickoit  ®enepanuu  opuuuaibHO  OTMEHMI
MHCTUTYT MPOINUCKH, PEANN3alIMs 3TOTO MpaBa Bce ellle 3arpyaHeHa. Koncturyus
3aKpeIuisieT TaKkKEe I1paBO  KaKIOrO0  ONpeleisaTh U yKa3blBaTb  CBOIO
HAIMOHAJIBHOCTH (CT. 26), MpPaBO Ha MOJIb30BAHUE POJHBIM SI3BIKOM, CBOOOIHBIN
BBIOOp sI3bIKA OOINEHMS, BOCIUTaHMS, OOydeHUss W TBopuecTBa (4.2 cT.26). K
JMYHBIM TIpaBaM CIIeyeT OTHECTH CBOOOY COBECTH M BepoucnoBenanus (CT. 28),
CcBOOOY MBICIIH U CJI0Ba, CBOOOAY HH(popmMaruu (cT. 29).

Ocoboe 3HaveHHWE Cpead OCHOBHBIX MpaB MPUOOPETAIOT TOJUTHUYECKUE
npaBa, MpeXkAe BCEro MpaBO ydyacTBOBATh B YIPAaBICHUM JI€JIaMU TOCYyJapcTBa U
nzbuparenbHoe npaBo (cT. 32). TosbKO TpaxaaHe SBISIOTCS CyObEKTaMu
NOJNUTHYECKUX MpaB. OHU OJULETBOPSIOT AKTUBHBIM CTaTyC TIpakJaHWHA, AAIOT
€My BO3MOXKHOCTb MPUHHMMATh Yy4acTHE HEMOCPEACTBEHHO WJIM 4Yepe3 CBOUX
NpeACTaBUTEIICH B YIIPABICHUH IOCYIapCTBEHHBIMU J€JIaMU, B OpraHax MECTHOTO
caMOYIIpaBJIEHUs, a TaKXKe Y4acTBOBATh B pedepeHymax.

OcHOBHOI 3aKOH 3aKperuiieT NpaBo TpaxaaH coOUpaThCsi MHUpPHO, 0e3
OpyXHs, TPOBOAUTH CcOOpaHUs, MUTUHTM U JAEMOHCTpAllMW, UIECTBUS U
nuketupoBanue (ct. 31), mpoBo3riaiias TakuM 00pa3oM MPaBO Yy4YacTHUsl FPAKIAH
B TIOJINTHYECKOM XU3HU oOmecTBa. OCHOBOIOIATAIOMIUA TPUHIIAIT TTOJTMTHYSCKOM
KU3HU WU3JI0KEH B CT. 1, KOTOpas 3akpervisieT JIEeMOKPATHYECKUW XapakTep
dbopMHUpOBaHUSA TOCYJApPCTBEHHOTO CTpos. K mMONMMTHUECKHM TpaBaM TaKkKe
OTHOCATCS: PaBHBIA JOCTYN K TOCYAapCTBEHHOW CiykOe (4.4 ct.32), mpaBo
y4acTBOBATh B OTIIPaBJICHUHU MpaBocyaus (4. 5 cT. 32), nmpaBo oOpamaTbcsi JUYHO,
a TaKXKe HANPABISITh WHANBUAYAIbHBIE ¥ KOJUICKTHBHBIC OOpaIlIeHUS B
rocyJapCTBEHHbIE OPraHbl U OPraHbl MECTHOTO camoyIrpaBieHus (cT. 33).

CuctemMa WHCHOJIB30BAaHUS U 3alUTHl BAXKHEUIIUX MOJIUTHYECKUX TIpaB
rpaxJaH MNOAPOOHO peryiaMmeHTtupyercss (QenepanbHbiMM 3akoHamu. IIpaBo
rpak/JlaH Ha MUTUHTHU U JICMOHCTpAIIUU, IIIECTBUS U MUKETUPOBAHUE YCTAHOBJICHO
Vkazom Ilpesupenta Poccuiickoit ®@enepanun «O MOpsAAKe OpraHu3aluyd M
MIPOBEJEHUN MUTHUHIOB, YIUYHBIX IIECTBUN, I€MOHCTPALMI U TUKETUPOBAHUS» OT
25 mas 1992 r.

N3buparenpbHoe MpaBO OCYIIECTBISETCS HAa OCHOBAHUM IIEJIOW CHUCTEMBI
MIPABOBBIX HOPM H MPEXKE Bcero geaepaabHoro 3akoHa «O0 OCHOBHBIX TapaHTUSX
n30MpaTeNbHBIX TIPAaB U IMpaBa Ha ydacTue B pedepenmyme rpaxaan Poccuiickoi
@®eneparun» ot 19 cenrsaOps 1997 r. IlpaBo rpaknaHuHa Ha yd4acThe B
pedepenHayMe OCYIIECTBISETCS U COTNIACHO (penepaqbHOMY KOHCTHTYIIHOHHOMY
3akony «O pedepennyme PD» ot 3 okts0pst 1995 r. denepanbublii 3akoH oT 31
utoist 1995 r. «O6 ocHOBax rocyaapcTBEeHHOU ciy»)0bl Poccuiickoit deneparimm
Npu3BaH OO0ECMEUUTh MEXaHW3M OCYIIECTBJICHUS MpaBa TpaxaaH Ha paBHbBIN
JOCTYM K TOCYJIJApPCTBEHHOM CIIy»KOe.

KoHctuTynust mpoBo3riamaer Takue COLMATIbHO-DKOHOMHYECKHE U
KyJIbTYypHbIE IIpaBa, Kak I@paBO Ha CBOOOJHOE UCIOJIb30BAaHUE CBOMX



CIIOCOOHOCTEM W HMYIECTBa, CBOOOJA AKOHOMUYECKOW AesiTenbHOCTU (CT. 34),
npaBO 4YacTHOM coOcTBeHHOCTH (CT.35) W MpaBO TpakJaH HMMETh B YaCTHOMU
cobctBeHHoct  3emit0  (cr.36).  KoHcTUTyuMOHHOE  NpaBO  YacCTHOM
COOCTBEHHOCTU JJA€T BO3MOXHOCTh Ka)/J0MYy CBOOOJHO BJIAJI€Th, MOJIb30BATHCS U
pacnopspKaThes UMYIIECTBOM, TIPUHAIISKAIIMM €My Ha 3aKOHHOM OcHOBaHUHU. K
COIIMAJIbHO-DKOHOMHYECKUM M KYJIbTYpPHBIM INpaBaM Tak)Ke€ OTHOCSTCS: IPaBO Ha
Tpya (ct. 37), mpaBo Ha OTABIX (4. 5 cT. 37), MpaBO Ha COIMAIbLHOE OOCCIeUeHNe
(ct.7 m 39), mpaBo Ha >xuiume (ct.40), mpaBO Ha OXpaHy 3J0POBbI U
MEUIMHCKYI0 MoMoulb (CT. 41), mpaBo Ha OJIArONPUATHYIO OKPYXAIOLIYIO CpPEeay
(ct. 42), mpaBo Ha oOpa3oBanue (CT. 43), IpaBo HA y4yacTue B KyJIbTYPHOU >KU3HU
Y TI0JIb30BAaHUE KYJIbTYPHBIMHU YUPEKICHUSIMH, TOCTYT K KYJIbTYPHBIM IIEHHOCTSIM,
cB00OOIYy TBOpYecTBa (CT. 44).

Borpoc 0 KOHCTUTYIIMOHHOM XapakTepe COIHMAIBHBIX MpaB C TCUCHHUEM
BPEMEHU MpHOOpETaeT O0co0yr akKTyalbHOCTh. XOTs OCHOBHOW 3akoH U
3aKpeIUIIET OCHOBHBIE COLMAIbHBIE MPaBa, HO FOCYJIApCTBEHHOE IPaBO €lIe He
pa3zpaboTano eIuHON KOHIENIMU X ocyuiecTBiIeHUs. OO0 3TOM CBHETEIbCTBYIOT
YUCTO JIEKJIapaTUBHBIC OIPEACICHUS] TOCYIapCTBa KaK <«JIEMOKPAaTHYECKOTO
dbenepaTuBHOr0  mpaBoBoro rocyaapctBay  (ct. 1, 4. 1), «couuaibHOTO
rocyaapctBa» (ct. 7, 4. 1). Pazymeercsi, koryna o0IIecTBO HAXOAUTCS B IIIyOOKOM
KpU3Kce, OO0ECHEYUTh 3alUTy COLMAIBHBIX TMpaB TpaxkJaH CI0XKHO, HO C
rocyJlapcTBa Takas OTBETCTBEHHOCTh He cHumaercd. CouuanbHbpie Osara,
3aKperuieHHble B KOHCTUTyIHMH, BO3JaraloT Ha TOCYJapCTBO OO0S3aHHOCTH
obecrieunth ux 3amuTy. OnHako KoHCTUTYIMS MPSMO HE TOBOPUT 00 3TOM, B HEM
ckazaHo: «Poccuiickas ®enepanusa — COLMAIBHOE TOCYHApPCTBO, IOJUTUKA
KOTOPOTO HampaBjieHa Ha CO3JlaHWE YCIOBUW, O00ECIEeYMBAIOMINX JOCTONHYIO
KU3Hb U CBOOOJHOE Pa3BUTHE YEIOBEKa» (CT. 7).

7.4. T'apaHTHu NpaB U CBOOOJ JUYHOCTH

Bo MHOTOM peanu3aiiys OCHOBHBIX IPaB U CBOOO T TMYHOCTH 3aBUCHUT OT TEX
rapaHTHH KYJIbTYpPHOTO, COIMATBHO-DKOHOMHYECKOTO, MaTepuaIbHOTO,
NOJINTUYECKOTO, OPTraHU3AIllMOHHOTO U IOPUIUYECKOTO XapakTepa, KOTOpbIe
yCTaHaBJIMBAIOTCS M 0OOecreyuBaloTcs TrocyaapcTBoM. OOIIEM3BECTHO, YTO C
YPOBHEM MaTEpUAIbHO-TEXHUYECKOIO0 Pa3BUTHUS OOIIECTBA CBA3aHBI COLIMATIbHAS
CTaOMIIBHOCTh U 0€30MacHOCTh, B YCIOBUAX KOTOPBIX YEJIOBEK B OONbBIICH Mepe
CIoco0EeH peaan30BaTh CBOM COIMATIBHBIN U TBOPUYECKUU MOTeHIMAN. Ero audnbie
U COIMAJIbHBIE HMHTEPEChl HE BCTYMAIOT B NpoTHBOpeune. boratoe o001iecTBO
BCET/Ia B COCTOSIHMM TPaTUTh OOJIbIIIE CPEJICTB HA COLMANIbHYIO cdhepy u pabory
TEX OPTaHOB, KOTOPHIE 00ECIIEUNBAIOT OCYIICCTBICHHUE MPAB IPak/IaH.

[Topsimok opraHu3anuu U AEITEILHOCTH OPTaHOB TOCYJapCTBEHHOW BIACTH
U OpPraHOB MECTHOTO CaMOYIPAaBJICHUS OCHOBBIBACTCS HA HWCXOJTHBIX Hadaiaax
KOHCTUTYIITMOHHOTO TPABOBOTO craryca JUYHOCTH. CooTBeTcTBeHHO OCHOBHOM
3aK0H 3aKpeIIsieT U KOHKPETHBIC TapaHTHH MX PeaTH3aIiy.

CrnenyeT mpuBETCTBOBaTh CTPEMIICHHE POCCHUHCKOTO 3aKOHOJATENS CO31aTh
U 00ecneynTh Bce HEOOXOAMMBIE CPEICTBA, TAPAHTUPYIOIINE YBAKEHUE U 3aIIUTY



byHIaMEHTANBbHBIX TpaB M CBOOOJ TpaxJaH, a TakKkKe MPEmsITCTBYIONIUE
BO3BPALLIEHUIO K MPAKTUKE MPOLUIBIX AECITUIECTUM.

Ocoboe MecTo B CHCTEME TapaHTHUH IpaB U CBOOOJ TI'pakJaH 3aHUMAIOT
IOPUMYECKUE TapaHTHH, MOCPEACTBOM KOTOPBIX OOECIEUMBAIOTCS pa3IuYHbIC
CTaJIMH Tpoliecca OCYIECTBIEHHUS, OXPaHbl U 3alIMTHl MpaB U cBOOO rpaxkaaH. B
oOlecTBe JEHCTBYeT pa3BepHyTass CUCTEMa TrapaHTHl CyObEeKTHBHBIX IIpaB
rpaxzaadH. OIHAKO B KOHEYHOM CYETE 3Ta cucTeMa oOecredeHHus: CyOBbeKTHUBHBIX
npaB  pealu3yercd  Jullb  4Yepe3  IOPUAUYECKHE  TapaHTUHA,  HOPMBI
[IPaBOYCTAHABIIMBAIOIIETO W TMPABOBOCCTAHABIMBAIOIIETO XapakTepa, KOTOpbIE
HEMOCPEICTBEHHO 00€CIIeUYNBAIOT pPeabHbIN MPAaBOBOW CTATYC JTUYHOCTH.

B mnpaBoBoii Hayke IOJA TrapaHTHsIMU IOHMMAETCS CUCTEMA COLMAIBHO-
HKOHOMHUYECKUX, HOJINTUYECKHUX, HPABCTBEHHBIX, IOPUINYECKUX,
OpPraHU3aLMOHHBIX MPEANOCHUIOK, YCIOBUM, CPEACTB M CIOCOOOB, CO3JAIOIIMX
paBHbIE BO3MOYKHOCTH JIMYHOCTH JUISl OCYILIECTBIEHUS CBOMX IIpaB, cBOOOA U
uHTepecos . FOpuauueckue TrapaHTHM TpaB M CBOOOA TIPakmaH — 9TO
COBOKYIHOCTb CIELMAJIbHBIX MPAaBOBBIX CPEJICTB M CIOCOOOB, MPU MOMOIIU
KOTOPBIX PEANU3YIOTCS, OXpaHSAITCS U 3allMIIAIOTCS 1paBa U CBOOOJBI,
IIPECEKAIOTCS UX HAPYILIEHUs, BOCCTaHABIMBAIOTCS HApYLIEHHBIE MTPaBa.

K ropuauyeckuM rapaHTUsM peald3aluud MpaB U CcBOOOJ 4YelOBEeKa U
IrpaKJIaHWHA OTHOCATCS 3aKpPEIUICHHBIE IMPAaBOBBIMM HOPMaMH MpEIETbl HX
OCYIIECTBJIEHUS, CITIOCOOBI KOHKPETU3AINH; IOpUIudecKrue (PaKThl, CBA3aHHBIEC C UX
obecrieueHuEM; TpoleccyaibHble (OPMBI OCYIIECTBICHUS MPaB U CBOOOM; MEpPHI
HOOLIPEHUS U JIBIOTHI JJIs CTUMYJIMPOBAHMSI [IPABOMEPHOUN MX pealn3aliu.

Hekoropsle aBTOpBI BBICKa3bIBAIOT MbICIAb, YTO B YHCIO HOPUANYECKUX
rapaHTU NpaB JIMYHOCTH CJEAYyET BKJIKOYUTH: 3aKPEIUICHHbIE HOPMaMH IIpaBa
Mepbl HaJ30pa W KOHTPOJIA JUIsl BBISBIEHUS CIy4aeB IPABOHAPYIICHHM; MeEpbI
[IPaBOBOM 3aIMTHI; MEPbl IOPUINYECKON OTBETCTBEHHOCTH; MEPBI MPECEUEHUs U
JIpyrue TPaBOOXPAHHUTEIbHBIE MEPBI; MpoleccyalbHble (OPMBI OXpaHBl IPaB
(BkIrO4Yasi opMbI MPUMEHEHHUS IPABOOXPAHUTENBHBIX MEP); MEPbI MPOPUTAKTUKI
U NPEeNyNpPExKICHUS npaBOHapymeHHﬁ”. Takon xe IMO3ULHUU IPUIACPKUBAIOTCS
aBTOpbl yueOHMKa «OOIas Teopus mpaBa M rOCyIapcTBa», HO MPU 3TOM OHHU
BHOCAT [IBa CYLIECTBEHHBIX YTOUYHEHUS: BO-IIEPBBIX, B pAMKax TEOPUHM TapaHTUH
HEOOXOMMO paccMaTpuBaTh HETaTHBHBIC BO3ACHCTBUS, 0€3 3HAHUA KOTOPBIX
HEBO3MOXHA J(p(eKTUBHAS NEATEIBHOCTh IO YKPEIUIEHUIO 3aKOHHOCTH,
00ecCnedeHn0 MpaB JUYHOCTH;, BO-BTOPBIX, PEAbHO TapaHTUU JCHCTBYIOT Kak
COBOKYITHOCTh ~ KakKHUX-JIHOO  SIBJICHHUH, MPOLIECCOB,  BKIIOYAIOUIMX  Kak
TOJIOKHTEIbHBIC, TAK U OTPHIATEIIBHBIC BO3ICHCTBHS

Cucrema ropuanuecKkux rapanTuii oyaer s pexTuBHee, ecIu HOpMATUBHBIE,
UHCTUTYLIMOHAJIbHBIE, IPOLECCyalIbHbIE, OpPraHU3allMOHHBIE 3JIEMEHTHl 3TOMU

' Cm., Hanp.: Mopoosey A. C. ConualibHO-IOpUINYECKUN MEXaHU3M OOecreueHHs NpaB
yesioBeka U rpaxaanuHa. Caparos, 1996. C. 168.

7 Cwm.: IIpasa nuunoctu B conmanuctuyeckom odmectse. M., 1981. C. 178, 204; O6wasn
teopus npasa: Kypc nekunii. Huwxunit Hosropon, 1993. C. 532.

'S Cm.: O6uyas Teopust mpasa u rocynapersa: YueGuux / Ilox pen. B. B. Jlasapesa. M.,
1994. C. 187-192.



CUCTEMBI OyIyT OCHOBBIBaThCS W (HYHKIIMOHWPOBATh HA TPHHIIUIE «TapaHTHUS
rapantusiM». Tak, B. C. HepcecsHu yTBepkmaer, 4To IOpPUAMYECKHME TapaHTHH
BOIUIOLIAIOT MJICI0 COIJIACOBAHHOI'O JIEWCTBHS IMpaBa M rocydapcTBa, KOIr/a OJIHU
dbopmbl, HampaBieHuss W (YHKIUU TOCYJAPCTBEHHO-NPABOBON pETyIslUUA U
NEATeIbHOCTU CIIy»aT OJHOBPEMEHHO 3alUTHBIM MEXaHU3MOM i JPYTHUX, U
Hao00poT. VMIMEHHO B KOHTEKCTE B3aUMHOW MOMJEPKKH M COTNIACOBAHHOCTHU
pa3IMYHBIX YacTEd M acCIEeKTOB BCEr0 TIOCYNAPCTBEHHO-IIPABOBOIO KOMILIEKCA
OTJIeTIbHBIE CrielMaibHble (POPMbI U KOHCTPYKIIMH IOPUIUUECKUX TapaHTUI TIPaB U
CBOOOJI TUYHOCTU MOTYT peajbHO OCYIIECTBUTH CBOIO 3alIUTHYIO poJib. CIIOBOM,
IOPUINYECKUE TapaHTUU CaMH HYXKJIAIOTCS B IOPUIUYECKUX TapaHTHIX, B GopMme
KOTOPBIX BBICTYTIAIOT IIPABOBOE FOCYAAPCTBO U IIPABOBBIC 3aKOHbI'

IOpuanueckre rapaHTUM 3allMTHI MIPAB YEJIOBEKA MOXKHO MOAPA3IAECIUTH Ha
BHYTPUTOCYJIapCTBEHHBIE M  MEXJAYHAPOJHBIE MEXaHU3Mbl TapaHTUH IMpaB
YeJIOBEKa U IpaXkJIaHHUHA.

3amuTa U HENOCPEACTBEHHOE O0ECIEYeHHE MPaB YEJOBEKA M OCHOBHBIX
CBOOOJI  OCYILECTBIIAIOTCS  MpEXAE BCEr0 BO  BHYTPUIOCYJapCTBEHHOM
3aKOHOJATENbCTBE. BHYTpUroCy 1apCTBEHHbIE MHCTUTYTHI 3alUThI MPAB YEIOBEKa
U TpaXJIaHMHA — OTO CHUCTEMa KYJbTYPHBIX, COIMAIbHO-2KOHOMUYECKUX,
MOJINTUYECKUX W  TPaBOBBIX CPEACTB M YCIOBUHM, 00€CIEeYUBAIOIINX
HEIMOCPEACTBEHHYIO 3alllUTy IMpPaB YeJIOBEKAa W rpaxxaaHrHa. OHU 3aKpervieHbl B
OcHOBHOM 3akoHE rocyJapcTBa JMOO B 3aKOHAX, MUMEIOIIMX KOHCTUTYLIMOHHOE
3HAYECHHUE.

KoHcTuTymust ycraHaBIuMBaeT oOwue npuHyunsi HOPUOUYECKUX 2apaHmull.
OO0muMH IOPUANYECKUMHU TAPAHTUSIMU SIBIISIIOTCS TOJI0KEeHMsI Ty1aBbl 1 OCHOBHOTO
3akoHa: «OCHOBBI KOHCTUTYIIMOHHOTO CTpOsi» M Tpexiae Bcero crt. 1,2, 7,15.
I'naBa 2 «IIpaBa u cBOOOABI UETIOBEKA U TPAXKIAHUHAY 3AKPEIUISET 1EIYI0 CUCTEMY
IOPUINYECKUX TapaHTUH, OO0ECTCUUBAIONINX WHANBUAY OECHPENsITCTBEHHOE
OCYLLIECTBJIEHUE €r0 MPaB.

K uucny BakHEMIIMX KOHCTUTYIIMOHHBIX TapaHTUUA OTHOCSTCS: MPUHITUIL
pazaenenus Biacted (cT. 10), oOecneyuBarONUi TMOJUTHYECKYIO CBOOOIY
JUYHOCTH; OOSI3aHHOCTh TOCYAApCTBA 3allMILATh IpaBa W CBOOOJBI YEIOBEKA
(cT. 45), B TOM umncae U 00A3aHHOCTb CyJeOHOM 3amuThl ero mpas (4. 1 cT. 46);
IpaBO Ka)XJOro 3alluIlIaThb CBOM MpaBa M CBOOOJB BCEMH cCHoco0amMu, HeE
3anpeneHHbIMU 3aKOHOM (4. 2 CT. 45); IpaBo Ha MOJIyYeHHE KBATU(PUIIUPOBAHHON
opuinueckoil momomu (cT. 48); NpUHIMI MPE3yMIIUA HEBUHOBHOCTH (CT. 49);
paBo OOBUHSIEMOTO B COBEPIICHHH MPECTYIUICHUS HA PACCMOTPEHHE €ro jena
CyIOM C Yy4YacTHEM IMPHUCSHKHBIX 3aceiaTesieil B ciydasX, HpeayCMOTPEHHBIX
denepanbHbIM  3akOHOM (4.2 cT.47); mpaBO Ha 3alUTy MOTEPHEBIIUX OT
NPECTYIVICHUH | 3JI0YNMOTpeOJIeHui BiIacThio, OOECHedYeHWe UM JIOCTyma K
IPaBOCYUIO0 U KOMIIEHCAlMU IPUYMHEHHOTO yiepoa (cT. 52); npaBo Kaxaoro Ha
BO3MEIIECHUE TOCY/IapCTBOM BpeAa, NPUUYMHEHHOTO HE3aKOHHBIMHU JACHCTBUSIMU

" Cwm.: ConmanucTiaeckoe MpaBoBOe TOCY[APCTBO: KOHIENIMS | Ty TH Peatu3aiii. M.,
1990. C. 60-61.



(umu Oe3/IeHCTBUEM) OPraHOB TOCYAAPCTBEHHOW BJIACTH WM WX JOJKHOCTHBIX
murt (cT. 53); TapanTun B obsactu nipaBocyaus (ct. 50, 51).

[Ipaa u cBOOOIBI YENOBEKA M TPaKIAHWHA OMNPENETSIOT CMBbICIH,
COJECp)KaHUE MW NPUMEHEHHE 3aKOHOB, JCATEIBHOCTh 3aKOHOJATEIBHOM U
UCIIOJIHUTENbHON BJIACTE€H, MECTHOIO CaMOYIpaBJeHUST M 00€CleynBaIOTCS
npaBocyaueM (ct. 18). Omo nenocpeocmeenno oeticmsyrowue npasa. B nanHou
chepe Koncruryuuss orBoautr ocoOyio poib Ilpesuaenty. Beictymas rapantom
npaB U cBOOOJ dyenoBeka M rpaxaanuHa (ct. 80), IlpesugeHT peanusyer cBoe
KOHCTUTYLIMIOHHOE TOJIHOMOYHE B IPOLECCE OCYIIECTBICHUS 3aKOHOJATEIbHOU
WHULIMATUBBI, 4 TAK)KE IIPU U3/IaHUM YKa30B, HAIIPABJICHHBIX Ha 3alIUTy IIPaBOBOIO
IOJIOKEHUSI JIMYHOCTU B LEJIOM M OTHEIbHBIX TPYII HACEJICHHUs, BKIIOYasd
NEHCUOHEPOB, BOEHHOCIYKAIIUX, CTYJEHTOB U JPYIHX 0CO00 HYXJAIOLIUXCS B
3allHTe CO CTOPOHBI FOCYIapCTBa .

BaxxHelIMMy rapaHTUsIMA OCHOBHBIX IPaB U CBOOOJ JINYHOCTH SIBIISIOTCS
UHCIMUmMym KOHCMUMYYUOHHO2O KOHmMpOJA, YCTaHOBJIEHHBIN cT. 125
Koncturyuuu Poccuiickoit denepanuu, U npunyun npesymnyuu He8UHO8HOCMIU,
CyTb KOTOPOTO B TOM, YTO KaXIbli 4YEJIOBEK, OOBHHEHHBIA B COBEPIIECHUU
PECTYIJICHUS, CYUTACTCS] HEBUHOBHBIM, [I0KAa €r0 BUHOBHOCTh HE Oy/IeT JI0Ka3aHa
B Cy/1e0HOM TIOpSJIKE.

MexayHapoHble MEXaHM3Mbl TapaHTUH NpaB JUYHOCTH — 3TO MEPBHI,
HaIpaBsieMble MUPOBBIM COOOIIECTBOM Ha 00ECreYeHHe U 3alIUTy MPaB YeIOBeKa
W TrpaxJaHuHA. OTU  MEpbl  BKJIIOYAIOT  KYJIbTYpHBIE, IOJHUTHYECKHUE,
OpPraHM3allMOHHBIE W IIPABOBBIE CPEACTBA  MEXIYHApOJHOIO  Xapakrepa.
[TonuTuko-mpaBoBasi CHCTEMA MEXKAYHAPOJIHBIX TapaHTUN MpaB 4YEIOBEKa, B
YaCTHOCTH, BKJIIOYAET: CUCTEMY MEKIYHAPOJHBIX ITAKTOB M KOHBEHILIMU 110 IIpaBaM
yenoseka; Komucento o npasam genoBeka B pamkax OOH; Komurer o npaBam
yenoBeka; EBponencKyro KOMUCCHIO 1O mpasBaM uesnoBeka; EBponerickuii Cyn no
npaBaM 4YelOBeKa H pAJ JAPYTUX MEXaHU3MOB, CIOCOOHBIX YCTaHOBUTH
MEKyHAapOIHO-IIPABOBYI0 OTBETCTBEHHOCTh 3a OpPJAWHAPHBIC HApYyLIEHUS IIPaB
YEJI0BEKA.

O} dexTuBHOCT U JIEUCTBEHHOCTh IOPUAMYECKUMX TapaHTUH 3aBHCHUT
MPEXJIE BCEr0 OT 3PEOCTH MHCTUTYTOB TPA)kKJAAHCKOTO OOIIEeCTBA M IMPABOBOTO
roCyJlapCTBa, BBICOKOIO YPOBHSI IPAaBOBOM KyJIbTYpbl HACEJIEHUS U BCEX 3BCHBEB
rOCyJapCTBEHHOIO0  amnmapara, KadecTBa  pabOThl  HOPMOTBOPYECKUX U
MPaBOIPUMEHHUTENBHBIX OPTaHOB, UX JOJKHOCTHBIX JIMII.

IIpaBa u cBOOOBI YENIOBEKA — 3TO T€ YHUBEPCAIbHbIE TIPABOBBIE LIEHHOCTH,
JUIl KOTOPBIX XapaKTEPHO YCTAHOBJIIEHUWE E€IUHBIX MEXIYHAPOIHO-IIPABOBBIX
CTaHJIApTOB B O0OJIACTH OXpaHbl MpaB JUYHOCTU. B HacTosiee Bpemss B MHUpE
CYILIECTBYET MHOT'O CPEJICTB, HAIPABJIEHHBIX HA 3alUTy IPaB U CBOOO YEJIOBEKA U
rpaxaanrHa. OHAaKO IpaBa JUYHOCTH IMOKA €Ille YacTO HapYIIAIOTCs, a CIIOCOOBI
UX 3allUThl HE BCEr/a JOCTATOYHO 3(PPEKTHUBHBI, TaK KaK HE AKIECHTHPOBAHBI
UMEHHO Ha 3ammre. Bor mnodyemy BO3HMKaeT mnpoOiemMa HE TOJbKO

20°C3 PD. 1994. Ne 15. Cr. 1712; Ne 17. Cr. 1954; C3 P®. 1995, Ne 6. Cr. 474; Ne 9.
Cr. 735; Ne 51. Cr. 5054.



COBEPILEHCTBOBAHMS YK€ UMEIOIIMNXCS METOJIOB M CPEJICTB, HO U CO3/1aHUS HOBBIX
WHCTUTYTOB, TAPAaHTUPYIOIIUX M OXPAHSIOLIMX IpaBa JIMYHOCTH — YeM OoJibllIe
TaKMX HWHCTUTYTOB, TeM »J(p@exTuBHee oOecneueHre MpaB uYeJIOBEKa B
COBPEMEHHOM MHpE.

K cepenqune XX B. B CBA3M C pPAa3BUTHEM MPABOBOTO M COLMAIBHOIO
rocylapcTBa MOSIBUJIACH HEOOXOJMMOCTh TapaHTUPOBAHHS MpaB U CBOOOJ Bcex
rpaxiaH HE3aBHUCHUMO OT HMMYILIECTBEHHOI'O IOJIOXKEHUS W KaKoro-imbo, Kpome
BO3pacTHOro, IeHza. OCHOBHBbIE MpaBa U CBOOOJBI YEJOBEKa MepecTaid ObITh
YHCTO BHYTPEHHUM JIeJIOM rocyaapcra. ObecrnieueHrne Bceil COBOKYIHOCTH TpaB U
cB00O/ YenoBeKa — HE BHYTPEHHEE JIeJ0 TOCYJapCTB, a UX 00s3aTENbCTBO IO
Ycerapy OOH, MexyHapOIHBIM MMaKTaM, KOHBEHIIHUSIM.

Obecrieuenue npas qeJIoBeKa OCYLIECTBIISIETCS KaK BO
BHYTPHUIOCYJIaPCTBEHHOM 3aKOHOJAATENIbCTBE, TAK U HA YPOBHE MEXIYHAPOIHOTO
coobmectBa. Konctutynus PO (4. 3 cr. 46) ycTaHaBIMBAET, YTO «KAXK/bI BIIpaBe
B COOTBETCTBMM C MEXIyHapOIHbIMH JoroBopamu Poccuiickonn @Penepanun
oOpamiarbCsi B MEKIOCyAapCTBEHHbIE OPraHbl M0 3alUTe MPaB U CBOOO/ YEI0BEKa,
€CJIM McYeprHaHbl BCE MMEIOUIMECS BHYTPUIOCYJAPCTBEHHBIE CPEJCTBA MPaBOBOM
3aIUTHD. OcHOBHOII ~ MeXaHM3M  Takoro  oOpalleHHss  YCTaHOBJIEH
@akyabTaTUBHBIM IPOTOKOJIOM K MEXIyHapOoJIHOMY MakTy O TPaXXTAHCKUX U
MOJIMTUYECKUX TPaBaX.

C wmomenta npussatus YctaBa OOH u BceoOmeit aexnapanuu mpas
YeJIoBEeKa HAyaJoCh PealbHOE COTPYIHUYECTBO IOCYIapCTB B OOECIIEUEHUU IIPaB
yesioBeKa. bputum BbIpabOTaHbl MEXIyHApPOJHbIE CTaHAAPTHI B O0NAacTH IpaB
YeJIoBEeKa, OINpEeIeIUBIINE 00IIee MOHATHE MPaB YEJIOBEKa U OCHOBHBIX CBOOO/, a
TaK)K€ UX NepedeHb. BriocnencTBUM JaHHBIE MMOJIO0KEHUS MTOTYYUIN 3aKPEIJIEHUE B
MEXAYHApOJHBIX IMAKTaX O MpaBax YEJOBEKA — MEXIAYHApPOJHBIX JOrOBOPAX
00S3BIBAIOIIETrO XapakTepa. B HUX BOLIM HOPMBI U MOJIOKEHUS, B CHIIYy KOTOPBIX
2ocyoapcmed, noonucaguie naKkmol, 00s3aHbl 0becneuusams 8 npeodeiax ceoell
IOPUCOUKYUU YBAMCEHUE K NPABAM Hello8eKa U Hecmu OMEemCcmeeHHOCHb nepeo
MENCOYHAPOOHBIM COOOUWECMB8OM 3d UX COOI0OEeHUe.

7.5. CoumnajgbHOe rocyaIapcTBO U 3a1UTA NMPAaB 4YeJI0BeKa

B coBpeMeHHBIX YCIOBHUSX IJI00albHOIO 3KOJIOIMYECKOIO U COLUAIBHOIO
KpU3UCa BBDKMBAHUE YEJIOBEYECTBA HEBO3MOXKHO 0O€3 pean3allud MPHUHIIUIIOB
COLIMAJILHOM CIIPABEIINBOCTH u 00I11eY€eI0BEYECKOM MOpAJIH. Ee
T. Ixedpdepcon nucan: «Bce nonum co3naHbl paBHBIMU U HaJleleHbl TBOPIIOM
onpeoeneHHbiMu [BPOKAECHHBIMU M| HEOTHEMIIEMBIMU ITPABAMHU, CPEIH KOTOPBIX —
NPABO Ha XKM3Hb, HA CBOOO/Y M HA CTPEMIICHHE K CUacThio» . [IPAKTHKA PA3BUTHIX
JEMOKPATHYECKUX TOCYAApCTB IOKA3bIBAET, YTO y TOCYAAPCTBA €CThb pPEAIbHBIC
BO3MOXHOCTH 00ECIICUMBATH TOCTOMHBINA yPOBEHb XKHM3HU CBOMX IpaxcaaH . Takas

2V Ibicegppepcon T. Aprobuorpadust. 3amerku o mrate Buprumms / Cocr. u o6mas
pemakuus A. A. @ypcenko. JI., 1990. C. 34.
CoyuanvbHoe TOCYIapCTBO U 3alllUTa MpaB 4yesnoBeka. M., 1994. C. 4.



00s13aHHOCTh TOCYJApCTBAa 3akperyieHa W BO BceoOmiedt neximaparuu  mpaB
yenoBeka (cT.25), u B cr. 11 MexayHapogHOro mnakra O COLHAIbHBIX,
PKOHOMHMYECKUX U KyJbTYPHBIX IIpaBaX, KOTOpas NpelycMaTpUBAET IPaBO
KaKJOT0 «Ha JOCTATOYHbIM KU3HEHHBIA YPOBEHb JJII HETO CaMOI'0 U €r0 CEMbH,
BKJIFOUAIOIIMI JIOCTaTOYHOE NUTAHUE, OJEKAY U KWIMILE, U HA HENpEepbIBHOE
YIIy4IIeHNE YCIOBHI KH3HI» .

OcyuiecTBiieHHE TaKOW JEATEIBHOCTH M COCTAaBISET OJHY M3 Ba)KHEWUIIHX
3a/1a4y COBPEMEHHOTO COLIMANILHOTO rocyiapcTBa. Mexay TeM «Haiie o0IIecTBO, —
numer E. A. JlykameBa, — B HBIHEIIHUX YCJIOBHSIX MpOSBIAET Oe3pazivuue K
Ba)KHEHIIEMY BOIIPOCY TEOPUU U MPAKTHKU — B3aUMOOTHOLIEHUSAM TOCY1apcTBa U
rpaIaHUHA B YCIOBHAX CBOOOIHBIX SKOHOMHUYECKHX OTHOLICHHI» . Peub muer
HE O roCcyJapCTBEHHOM BMEIIATEIbCTBE B SKOHOMHUYECKHE MPOLIECCHI, a 0 3a00Te
roCy/apcTBa O 4YEJIOBEKE, OOECIEYCHHH KaXXKIOMY JIOCTaTOYHOTO >KHU3HEHHOTO
ypoBHs. locymapcTBO HE MOXKET MpeHeOpeYb HHTEpecaMu  COLUAIbHO
HE3AIUIIEHHBIX CJI0E€B HACEJICHHUS.

Ecnu nuuHble mpaBa B OCHOBHOM HallpaBJI€Hbl HA 0OecrieueHne CBOOOIbI OT
IPOTHUBOIIPABHOI'O BMEUIATENIbCTBA FOCYJAPCTBEHHOM BJIACTH, TO JUJISl COUMAIBHBIX
IpaB XapaKTepHO HAJIM4YME TMPUTA3aHUI Ha oOecreyeHue W OCYILIECTBICHUE
MHTEPECOB MHAMBH/IA C MTOMOUIBIO TOCYJAapCTBEHHBIX nAeiicTBuid. Ha rocynapcrso
BO3JIAraroTCs JOTIOJIHUTENbHBIE TpeOOBaHUS o OCYILIECTBIICHUIO
rOCYJapCTBEHHOM COLIMAJIbHON IOJIUTUKH Ha OCHOBE TEX PECYPCOB, KOTOPbIE
MOKET BBIJIEIUTh I'OCYIapCTBO Ha 3TH Lieau. [103TOMy OCHOBHBIE Tpa)KAaHCKUE U
NOJINTUYECKHE TIPAaBa YEJIOBEKA, TAKHE, KAaK IPAaBO Ha )KU3Hb, IPABO HA IPU3HAHUE
paBoCyOBEKTHOCTH, CBOOO/1a MBICIIH, COBECTH, PEJTUTUU U IpYTHe B IPUHLIUIIE HE
UMEIOT CYIIECTBEHHBIX Pa3IMUMii, YEro HeJb3sl CKa3aTb 00 ypOBHE oOecreueHus
COLIMAJIbHO-D)KOHOMUYECKUX TpaB, KOTOPBII BO MHOTOM OOYCIIOBJIEH YPOBHEM
IPOMBIIUIEHHOTO M COLMAJIbHO-3KOHOMUYECKOTO pa3BUTUS TOrO WJIM HHOTO
rocymapcrsa’. B MexayHapoZHOM MaKTe 06 SKOHOMHYECKHX, COLHATBHBIX H
KyJIbTYpPHBIX MpaBax OTMEYaeTcs, YTo, «corjacHo BceoOuieil nexnapamuu mnpas
YeJloBeKa, MJeal  CBOOOJHON  4YeIOBEYECKOW  JIMYHOCTH, MOJb3YIOLIEHCs
rPaXIaHCKON U TTOJIMTUYECKOM CBOOOION U CBOOOION OT CTpaxa M HYXkbl, MOXKET
OBITH OCYUIECTBJICH, TOJIBKO €Ciu OyAyT CO3JaHbl TaKUE YCIIOBUS, MPU KOTOPHIX
KOKIBIA MOXET II0JIb30BATHCS CBOMMHU JKOHOMUYECKUMH, COLHMAIBHBIMU U
KYyJbTYPHBIMHU IIPaBaMHU, TaK K€ KaK 1 CBOMMH T'PAKIAHCKUMH U MOJUTUYECKUMU
npaBamu»>’. Bce mpaBa M CBOOOJBI UENTOBEKA KAK COLMAIBHOrO CyIIECTBA
HEPa3pbIBHO CBA3aHbI MEXIy c000i. UenoBek He MOXKET ObITh MOJIUTHYECKU

2 MexyHapoaHas 3amuTa mpaB U cBo6ox dyenoBeka: COOpHUK JOKyMeHTOB. M., 1990.
C. 25.

24 Jlykawesa E. A. ConumanbHOE TOCYJapCTBO M 3alllUTa MpaB TPaKIaH B YCIOBUAX
PBIHOYHBIX OTHOIIEHUH // ColraabHOe TOCyIapCTBO | 3alluTa IpaB dyenaoBeka. M., 1994. C. 6.

% Baxun C. B. O KJ1acCU(UKAILIMU TIPAB YeIO0BEKa, MPOBO3TJIAMICHHBIX B MEXIyHAPOIHBIX
cornamrenusix // IlpaBoBenenue. 1991. Ne 2. C. 43.

26 MesxyHapoaHas 3amuTa mpaB U cBo6oa yenoBeka: COOpHUK JOKyMeHTOB. M., 1990.
C. 20.



CBOOOJTHBIM, €CJTM OH 3aBUCUM dKOHOMHYECKH, U Ha000poT. [loaToMy HeT cmbicia
OTAABATh MPEANOYTCHUE TEM WIH APYTUM IIPABaAM.

[IpobGiiema coluaaIbHO-?PKOHOMUYECKUX U KYJbTYPHBIX MpaB B HAy4YHOU
JIMTEpaType TONy4HIa HA3BAHHE TAK HA3BIBAEMBIX (NPAE BMOPO2O NOKONCHUAY: .
OTH npaBa NIpuoOpeu IOPUINYECKOE 3HAYEHHE BO MHOTOM B pe3yJjibTare 00pbObl
TPYISALIMXCS 32 YJIy4dIlIEHUE CBOETO MOJIOkKEHUs. TeopeTnueckoe 000CHOBAaHHE, 110
MHEHHUIO HEKOTOPBIX AaBTOPOB, ATH IpaBa IOJYyYWJIA B OCHOBHOM B IpOLECCE
pa3BUTHS MAEH COLMAINA3MA, B TOM 4YHUCIE€ U B YYEHUHU OCHOBOIIOJOKHUKOB
Mapkcu3ma. JI. XeHKUH yTBEpKIAeT, YTO «MEXIYHApOAHOE IBUKEHHE 3a IpaBa
YeJI0BeKa B3sJI0 ujer 00 aBToHOMUU U cBoOozae nHauBuaa X VIII B. u monomHuio
UX HUISSIMH COIMAJIM3Ma M TocyJapcTBa BceoOmiero OmaromeHcTBus XIX u
XX BB,

B 3amagHON NMOJIUTUKO-IIPABOBOM MBICIM CO BPEMEHHM CBEPILICHHUS MEPBBIX
Oypya3HbIX PEBOJIOLMI YETKO OOO3HAUMWJIMCH JBa HANpPaBJIEHUS B OCBEIICHUU
B3aHMMOOTHOIIIEHUI JIMYHOCTH M TocynapctBa. [lepBoe mpencraBieHO Teopuen
uHauBUAyalbHOU  cBOOOABl JsimuHocTH  (A. Cmut, C. Mwuwmuib, b. Koncran,
JIx. JIokk, L. Monteckbe). CorsiacHO 3TOM TEOpHUU TJIaBHAs 3ajadya rocyJapcTBa
— o0ecrneunuTh MOJIUTHYECKYI0 U IKOHOMUYECKYH0 CBOOOIY JIMYHOCTU. BTopoe
HaIpaBJIeHUE MPeayCMaTpUBaeT y4yacTHe TOCyAapCTBa B 00ECIEUeHUH PAaBEHCTBA
anyHocTeN. OCHOBOIOJNIOKHUKOM TEOPHUH, KOTOpAsk MIPU3HAET POJb TOCYAapCcTBa B
oOecrieueHnn paBeHcTBa Ju4HocTed, cumtaercs JK.-XK. Pycco, yTBepknaBiiui,
YTO MPUHIIUITY PABEHCTBA JOHKHO OBITh MOJYMHEHO BCE, B TOM YHCIIE U BIIACTb,
3alaya KOTOpod — oOecredeHne paBeHCTBA. «B TakoMm moaxoze, — 3amedaer E.
A. JlykaimieBa, — 4€TKO MPOCTYIAET HE TOJIbKO HEraTMBHOE MOHUMaHUE CBOOOIBI
(0T BMeIIATENbCTBA IOCYAApCTBAa), HO U €€ MO3UTUBHOE MOHUMAHHUE KaK IMpaBa
rpaxJaHNHA Ha OIPEICIICHHbIE JEUCTBUS TOCY1apCTBA, CB3aHHbBIC, B YACTHOCTH, C
obecredeHneM PaBeHCTBa» .

PaBeHCTBO B OTHONICHWSIX «WUHIAWBUJ — OOIIECTBO» W «TIPAXKIAHUH —
roCyJlapCTBO»  BBICTYNMAaeT KaK «OO0s3aHHOCTh TOCyJapcTBa 0OecleunBaTh
ONPE/CIICHHYI0 CBOOOJY B KaueCTBE HMEHHO COIMAJIbHOIO TOCYJapCTBa, IO
KpaiiHeil Mepe B Mpejenax, KOTOpble HEOOXOIUMbI JIJIsi YBaKEHUS YEJIOBEUYECKOTO
nocTonHcTBa» . TpeGoBaHHE TapaHTHH TOCTOMHOTO COLHMANBHOTO CTATyca H
ONPENCIICHHOW CTENEHU COLMAIbHOM 3allMIIEHHOCTH CIYXaT HE TOJbKO
OTIIETBHOMY JIMIy, HO Y (PYHKIMOHUPOBAHHUIO JE€MOKPAaTUU B  IEJIIOM.
b.H. Tomopuun B CBS3UM C 3TUM OTMEYaeT: «Y SKOHOMHUKH, B OCOOCHHOCTH
PBIHOYHOM, €CTh COOCTBEHHAs JIOTUKA Pa3BUTHS, CBOM 3aKOHOMEPHOCTH, MTOPOU HE
UMEIONIMEe HHUYEro OOIIero C COIUAIbHBIMH HYXXJIaMu Hacenenus. VIMeHHO

*" Tlompobuee cm.: Human Rights in the World Community / Ed. R. P. Claude, B. H.
Weston. Philadelphia, 1989. P. 17-18. Mwarepcon P. A. TlpaBa dYenoBeka: WaeH, HOPMBHI,
peanbHOCTh. M., 1991. C. 29-30. O0mias Teopus mpas yenoseka. M. 1996. C. 21-22.

28 Hut. no: Mrmoanepcon P. A. IlpaBa yenoBeka: uaeu, HOPMBI, peaabHOCTh. M., 1991.
C. 30.

¥ Jlykawesa E. A. CoumanbHOe TOCYJapcTBO M 3allMTa MPaB IPAKAAH B YCIOBHAX
PBIHOYHBIX OTHOMIEHHH // ConManbHOE rocy1apcTBO U 3aliMTa npas yenoseka. C. 7.

% ocyoapemesennoe npaso Tepmannm. B 2 1. T. 2. M., 1994. C. 164.



roCcyJIapCTBO MPU3BAHO OOECMEUMBATh ATU HYXKJbI, JOOUBATHCA HEOOXOIUMOIO
GaaHca B Pa3BUTHH SKOHOMHKH M COLHAIBHON chepby . JlaHHAs TOUKA 3PCHHS,
OJIHAKO, HE sBIsIeTCs TmpeoOsanaronieii. B mpaBoBoit Hayke HaOMOAal0OTCsS U
MOMNBITKM HUCKYCCTBEHHO pA3JIeIUTh IO CBOEMY BHYTPEHHEMY COACPKAHUIO H
IOpUJINYECKON 0053aTEILHOCTH, C OJTHOW CTOPOHBI, IPaKTAHCKHUE U TOJIUTHUYECKUE
npaBa, a C JAPYrol — COIMAJIbHO-DKOHOMUYECKUE M KYJIbTYpHbIC, XOTSI U T€ U
JIpYrue — SIBJICHUS OJHOW COLMAIIBHOW NEUCTBUTENBbHOCTU. OCHOBHON apryMeHT
COCTOHUT B TOM, YTO TOCYAApCTBO 00s3aHO yBakKaTh U 00ECNEYMBATH IPAKIAHCKUE
U MOJUTHUYECKHUE MPaBa, a YTO KACAETCsl COLUUAIbHO-JKOHOMHUYECKUX IpPaB, TO Ha
rOCyJIapCTBO HE BO3Jaraercs IOPUANYECKUX OO0S3aHHOCTEH, a PEKOMEHIyeTCs
JUIIb TPUIEPKUBATHCS TEX CTAHAAPTOB, K JOCTUKEHUIO KOTOPBIX JIOJKHBI
CTPEMUTHCA rocyz{apCTBa32. Takoil BbIBOJ JAenaeTcssi €O CChUIKOW Ha 1. 1 cT. 2
MexayHapoaHOTO MaKTa 00 SKOHOMHYECKHX, COITUANTBHBIX U KYJIbTYPHBIX TIPaBax,
KOTOPBIN 00S3bIBaCT TOCYAAPCTBA «IPHUHITH MEPHI K TOMY, YTOOBI 00ECIICUUTH
MIOCTENEHHO IMOJHOE OCYUIECTBICHUE IMPU3HABAEMBIX B HACTOSAIIEM IAKTE ITPaB
BCEMHM HQUICKAIMMHU  criocob0amu, BKIIOYas, B  YaCTHOCTH, MPUHSTHE
3aKOHOJATENIBHBIX MEP».

Co1manbHO-3KOHOMHUYECKHE MPAaBa HE MEHEE 3HAYMMBI, YEM IPaXJaHCKUE U
MOJINTUYECKHUE, TOCKOJIbKY IIpaBa M CBOOOJBI 4YeJIOBeKa HE pa3feiuMbl U
B3auMMoOCBsizanbl. Hu omHo mpaBo W HU ogHAa cBoOOJAa HE  MOTYT
IIPOTHUBOIIOCTABJIATHCS IPYTUM WJIU TPAKTOBAThCs B yuiepO M. Bee onn o6pazyror
€ANMHYIO0 CUCTEMY ITPABOBOT'0 CTAaTyCa JUYHOCTHU. A 3TO, B CBOIO OU€pE/lb, HAJIaraet
Ha TOCYJapCTBO OOSI3aHHOCTH MPEANPHUHITH BCE HEOOXOAMMBIC MEPHI, BKIHOYAs
3aKOHOJIATEIbHBIE M AJMUHUCTPATUBHBIC, NI OCYIIECTBICHUS TPaB U CBOOOI
YeloBeKa W TpaXkJaHWHA. bojee TOro, MODKHO OBITH MPETyCMOTPEHO TPABO
KOKJIOTO Ha CyneOHyH 3aIluTy COIHUATbHO-DKOHOMHYECKHX TpaB. «Ecmu
peanm3arus psAga TPOKIAHCKUX W TOJUTHYECKUX TpaB TpeOyeT KOHKPETHBIX
JEUCTBUM B OCHOBHOM OT KaXJOrO0 WHIAWBUJA B OTIAEIBHOCTH, — IHILIET
B. A. Kapramkud, — TO COUMAIBbHO-J)KOHOMHYECKHE TMpaBa MOIYT ObITh
OCYILIECTBJICHBI TJIaBHBIM 00pa3oM MYyTeM TMPOBEACHUS ONPEACICHHOW U
LIEJICHAIIPABIICHHOW MOJUTUKU CO CTOPOHBI rocyaapcrtBa. OgHAaKo IpoBEIEHUE
TaKOW MOJINTUKU BO3MOKHO, KaK MPAaBUIIO, JUIIb B IEMOKPATHYECKUX CTPAHaXx, I11e
HAPOJ KOHTPOIMPYET MPOLIECC YIIPABICHHUS H y4aCTBYET B HEM» .

Jns  peanu3anuy  COUMAIbHO-DKOHOMHUYECKMX M KYJbTYPHBIX IIpaB
HEoOXoaMuMbl  0oJiee 3HAUUTETbHBIE TIO3UTHUBHBIE JIEUCTBUSL CO  CTOPOHBI
rocyaapctea. HO DOCKOJBKY KOHCTUTYLIMOHHOE 3aKOHOJATEJIbCTBO €IIE HE
paspaboraino YETKOTO MEXaHu3Ma peanuzaiuu ATUX 1pas, B
IIPABOIPUMEHUTEIBHON MPAKTUKE UM HE BCErla YAENSAETCS NOJDKHOE BHUMAHME.

1 .
' Tonopuun B. H. KOHCTHTYLIMOHHO-TIPABOBBIE MPOOIEMbI (POPMHPOBAHHS HOBOIA

SKOHOMHUecKoM cucteMsl // Konctutyumonnslii ctpoii Poccun. Boin. 1. M., 1992. C. 11-12.

32 Cwm., Hanp.: Robertson A. Human Rights in the World. Manchester, 1972. P. 35; Trubek
D. Human Rights in International Law. Legal and Policy Issues. Vol. I. Oxford, 1984. P. 205—
271.

3 Kapmawixun B. A. MexIyHapogHOe NMpaBO M 3alIMTA MPaB 4eJOBEKA B YCIOBHAX
nepexojia K poiHKY. C. 48.



KoHTponb 3a BBIMIOJHEHHWEM TOCYAapCTBAMH B3SATHIX Ha ceOs 00s3aTeIbCTB B
00JIaCcTH COLUAIBHO-PKOHOMHYECKON M KYJIbTYPHOW MOJHUTHKUA OCYIIECTBISET
MEXIyHapoaHbld KOMUTET 1O SKOHOMUYECKUM, COLMAIBHBIM U KYJIbTYPHBIM
nmpaBaM, co3gaHHblii B 1984 r., KOTOpBIN paccMarpuBaeT AOKIabl rocygapcts. C
BcTymieHueM Poccum B CoBer EBpomnbl €€ HAalMOHAIBHOE 3aKOHOAATEIBCTBO
TaK)K€ JIOJDKHO OBITh NMPUBEJIEHO B COOTBETCTBUE C €BPOINEUCKUMU CTaHIapTaMu U
o0ecrieunBaTh peaan3alrio OCHOBHBIX MPaB U CBOOO/I.

Oco0yr0 3HaYUMOCTH 3alllUTa M 00ECleueHrue COLMATBbHO-2KOHOMHYECKHUX
npaB MpuoOpey B HallleH CTpaHE B «IOCTIEPECTPOCUHBIN» MEPUOJI, B YCIOBUIX
0TKa3a OT COLMAJIMCTUYECKUX LIEHHOCTEN U MEPEXO0AA K PHIHOYHBIM OTHOILLICHUSIM,
Korja oOOIIEeCTBO OKa3ajloCh HE TOTOBO K PE3KUM IEepeMeHaM H HaMEeTHJICS
rIyOOKUH KpU3UC BO Bcex cdepax oOmecTBeHHOW ku3HU. [ocymapcTBo
JUXOPAJUT  TOJIUTHYECKOW  HECTaOWIIBHOCTBIO,  HapacTaeT  dcKaianus
HAITMOHAIBHBIX ~ KOH(MIUKTOB, COMPOBOXKIAIOMIASACS JIOKAJTLHBIMU  BOWHAMHU,
OBICTPBIMU TEMITIAMU UJET MpOliecC MaJeHusi MPOU3BOJICTBA, B COLIMANIBLHOM cdepe
IPOJOJIKAETCS PE3KOE COIMAIbHOE pacCiIOCHHE OOLIECTBA, YBEIUYMBACTCS
MMYILIECTBEHHOE HEPABEHCTBO, YTO TMPUBOAUT K POCTY TMPECTYNHOCTH U
COIIMAJIbHOM HaNpsbKeHHOCTH. Bce 3Tu  ¢dakTopbl MPUBOAAT K  MAJCHUIO
KU3HEHHOI'O YPOBHSl TPa)KJaH, CHWKEHUIO HMX COLMAJIbHOM 3alUIIEHHOCTH.
OO0111ecTBO OKa3aJIOCh Mepe]] JIMIIOM CEPbe3HON MpoOJieMbl — HEOOXOAMMOCTHIO
COLIMAJIbHON 3allUThI JIt0oJIeH, oOecrieueHus: MpaB TpaxJaH, B MEPBYIO OYEpeb
CO37IaHUsI MEXaHNU3Ma 00ECTICUCHUSI 1 3aIIUThI COIIMAIBHBIX TPaB

CounanbHasi HE3alIMIIEHHOCTh HACEJIEHUs, MPOJOJDKAIOLIAiACs MecsAllaMu
HEBBITUTATA 3apa0OTHOM IIIaThl MOXXET BBUIMTHCS B KOH(JIUKT, YpEBATHIN
OOJBIIMMHU  COIMATBHO-TIONUTHYECKUMHU  moTpsiceHusmu. B 90-e  rT.
[TpaBUTENHCTBO MONYYWIO TMPEAYNPEKICHUE B BHIC 3a0aCTOBOK IIAXTEPOB,
Bpauel, yuuTesred, HayyHbIX pPaOOTHHUKOB, MPOJOJKAETCS HEMOBUHOBEHHE B
dbopme «pesbcoBOil BOMHBI». Eciu Obl Tak W Aalibllie OPOJOJIKAIOCh, B CTpaHE
Bolapuics Obl xaoc. B mojgoOHOM cuTyanuu Hy)KHaA 4YeTKash ToCyJapCTBEHHas
colajgbHas MpOrpaMma, KOHIEMIMS, KOTOpash Morja Obl BBIBECTH CTpaHy U3
3aTsiHyBIIErocs: Kpusuca. Ho TyIaBHBIM sIBJsieTCS BCE K€ HE BBIpabOTKa U
MPOBO3TJIAIICHHNE TaKOW KOHUEMIMU, a CcOaJlaHCUpOBAaHHBIE JEHCTBUS BCEX
OpraHoB TOCYJIapCTBEHHON BJIACTH, OOECIEUMBAIONIME pPa3yMHBIA BBIXOJ U3
CIOKMBUIEHCA CHUTyallud C HAWMEHBIIMMHU COLUHUAIIBHBIMU IOTPSICEHUSAMHU U
3aTparamMu. XOTs y MPaBUTEIbCTBA U UMEETCS aHTUKPU3HMCHAs Mporpamma, Moka
OHA OIIYTUMBIX PE3YyJbTATOB MOKA HE A€T. BOJBIIMHCTBO HACEIEHUS! HAXOAUTCS
3a yepToi O€AHOCTH, MHOTHE CJIOM HACEJICHUS COIMATBHO HE 3aIIUIIEHBI.

[Io mHameMy MHEHHIO, T[OMUMO 3aKOHOJATEJIBHOIO NPU3HAHHUS U
3aKpEIUICHUs COLMAIbHO-DKOHOMUYECKUX IIpaB, HYXHA KOOPOUHUPOBAHHAS
cucmema 2apaHmuli  ocywecmenenus s3mux npag. B 3aKOHONATENBHOW U
MIPABONPUMEHUTEIbHON NPAKTUKE TOJBKO HAYMHAECT CKJIAABIBATHCS TPAAUIUA
YBaXXEHUSI YEJIOBEUECKOro JOCTOMHCTBA, €ro mnpaB u cBoboxa. Kpome Ttoro,

34 Aepanosckas E. B. ®opmupoBanue pbiHKa B Poccum u 3ammra mpaB rpaxaaH //
ConuanpHOE TOCYAapCTBO U 3aimuTa mpas yenoBeka. C. 80.



HEOOXOMMO NpU3HaHUe UHCMUmyma udacmuou cobcmeennocmu. VIictopudyeckuid
OTBIT TOKa3aJ, YTO HAIMOHAJIW3alUs TPOU3BOJCTBA, OTOCYAAPCTBICHUE
COOCTBEHHOCTH TPHUBEIN K OTYYXIACHHIO JUYHOCTH KaK OT BJIACTH, TaK U OT
COOCTBEHHOCTH, K OTPaHMYCHUIO CBOOOABI W TONPAHHWIO CIPABEIIUBOCTH.
3adacTyio TpaxaaHe W IOPUAMYECKUE JIMIA JIMIISHBI MPOCTHIX (OpM 3aIUThI
cBoeil co0cTtBeHHOCTU. «ObecreueHrne COUalbHbBIX MPaB B OOIIECTBE, — MHILET
E.B. ArpanoBckass, —  TpeOyeT  KOpPEHHOW  TMEpPEeCTPOMKH  OTHOIICHUMN
COOCTBEHHOCTH, MPHU3HAHUS HE3BIOJEMOCTH M TapaHTHUPOBAHHOCTH KaXKIOMY
rpaXxJIaHUHy SKOHOMHUYECKOW cB0OOAbl. CoxpaHeHHe W pa3BUTHE Bcex (popm
COOCTBEHHOCTH, MMPU3HAHUE YACTHON COOCTBEHHOCTU — HEOOXOAMMOE YCIOBHE ISt
MPUOOPETEHHS JTMIHOCTHI0 IKOHOMHYECKOM CBOOO/IBI, 0€3 KOTOPOil HEBO3MOXKHA U
cB00OJIa MOTUTHYECKAsl. JKOHOMUYECKas CBO0OIa MHANBHUIA, €r0 IKOHOMHYECKAs
HE3aBHUCUMOCTh — YCIIOBHE CTAHOBJICHUS TPaKIaHCKOTO OOIIECTBa Kak OOIIecTBa
HE3aBUCUMBIX W TIOJHOMPABHBIX T'PaKIaH, CBOOOJIa KOTOPBIX TapaHTHPOBAHA,
IpaBa HAJCKHO 3alIMICHB» . M HAKOHEI — B CBS3M C MOSBICHHEM B HAIICH
CTpaHe MaccoBOW 0e3paboTHIIbl U 0OOCTPEHUEM MEKHAIIMOHAIbHBIX KOH(PIUKTOB
(mepBbIMH ~ JKEPTBAMU  KOTOPBIX  CTAHOBATCS  KCHIIWHBI,  IEHCHOHEPHI,
BOCHHOCITY)KAaIllUe M JIUIA, 4Ybsi mpod)eccHs Ha pPBIHKE TpyJda OKa3ajach He
BOCTpeOOBaHa) 0COOBIN CMBICT MPUOOPETAET BONPOC O NPAKMUUECKOU peanu3ayuu
npasa epadjxcoan Ha mpyo. 31ecCh CO CTOPOHBI TOCyAapcTBa MOTpeldyeTcs
B3BEIICHHAs Mporpamma JIeUCTBUM 10 3alUTe TPYJOBBIX MPaB, KOTOpask MOIJia Obl
00€eCreunTh ATUM JIMIIAM TPYA0YCTPONUCTBO U KIITLIONMIA b, IEPeo0yUeHUe U T. 1.

HasBanubie pakTopsl ABIAIOTCS TPUUYUMHON POCTA COIMATBHOM HAMPSKEHHO-
CTH, TOJUTHUYECKON HECTaOUIBLHOCTH, mpecTynmHocTu. W 3amaua rocymapctBa —
pa3paboTaTth YETKO JEHCTBYIOIIMK IMPABOBOM MEXaHWU3M COLMATBHON 3allUThI
TpakKJIaH, BOCCTAHOBIICHUS WX HapYIICHHBIX MPaB.

Bonpocsl 1151 camonpoBepKu

1. ConeprkaHue KOHIICNIMY UHIUBUAYANIbHBIX TIpaB [[x. JIokka.

2. Korma nonyuniia 3aKk0HOIATENIBHOE 3aKpEIJICHUE Ues MpaB u CBOOO
JIUYHOCTU?

3. WUness monauTudeckoil CBOOOIBI JUYHOCTH B TEOPUH pa3leieHUs
Biacre L. MoHTeckbe.

4. Konnenmus npas u cBo6o1 muaHOCTH B hunocodun npasa U. Kanra.

3. MexayHapoaHO-TIPAaBOBBIE aKThl O MpaBaX M CBOOOJAX dYelOBEKa U
rpakIaH1HA.

6. Koncrurynuus Poccuiickon @enepanuu v rnpasBa 4ea0BeKa.

7. [IpaBoBo¥ craryc imuHOCTH B Poccuiickoit @enepanni.

8. Opunnueckne MexaHu3Mbl OOECIEUEHHUSI M 3aIUTHI MPaB U CBOOO

YCJIOBCKA U I'paX/[aHHA.

35 Tam xe. C. 81-82.



I'JTABA 8. MEKAYHAPOIHOE ITPABO U HAIIMOHAJIBHBIE
ITPABOBBIE CUCTEMbI
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3. A6oynaee M. U. MexayHapogHOe TIpaBO W BHYTPUTOCYAAPCTBEHHOE
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10. Kaum H. Meradusuka HpaBoB B aByx uactsax // Cou.: B 6 1. T. 4(2). M.,
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11.  Kapmawxun B. A. IlpaBa YEJI0BEKA B MEKTyHApOIHOM 51
BHYTPUIOCYIapCTBEHHOM nipaBe. M., 1995.

12.  Kypc mexaynapoanoro npasa. T. 1-7. M., 1989-1992.

13.  Miwnnepcon P. A. COOTHOLIEHUE  MEXIAYHAPOAHOTO W  HAUHUOHAIBHOTO
npasa. M., 1982.

14.  Camosuu FO. B. O COOTHOLIEHHM POCCHICKOTO 3aKOHOJATEIbCTBA B
00JIaCTH 3allIUTHI IPAB YEJIOBEKA C OCHOBHBIMHM MEXIYHAPOIHBIMU CTaHIApTaMHu //
MockoBCKkuUit )KypHan MexayHapoaHoro mpasa. 2000. Ne 3.

8.1. CoumanabHasi NpUPoOIA MEKIYHAPOAHOI0 U HALMOHAJILHOIO MPaBa

Bropas mupoBasg BOWHA CO BCEM aKTyaJbHOCTBIO IIOCTaBWJA BONPOC O
3aKpeTUICHUH U 00ECTIEYCHUH MPaB YesI0oBEeKa B MaciiTabe MUPOBOTO COOOIIECTRA.
Uy 10BUILIHBIE TOCJIEACTBUS 3TONM BOWHBI MOOYIUIM MHUPOBOE COOOIIECTBO K
coznanuto Opranmzauun  OObenuunennsix Hamuit (OOH), VYcraB kotopoit
3aKpenwl OOIIMe MPUHITUIBEI 00eCIeUeHUsT MUpa M OE30MacCHOCTH, COOIOICHUS
paB YEJIIOBEKA. OTH MPUHIUIIBI U IEIM MEXKJIYHApOJHOTO IMpaBa MOIYUYUIIU
nanbHeiee passutue B npuHatod 10 nexaOps 1948 r. BeeoOmieit nexnapauuu
npaB 4yejloBeka U B MEXIyHApOAHBIX MAKTaX O TPAKIAHCKUX U TMOJIUTHYECKUX
npaBax, a TakkKe 00 HIKOHOMHYECKHX, COLHUAIbHBIX W KYJIbTYPHBIX IpaBax,



KoTopbie Obutn mpuHATH ['eHepanpHOl Accambneerr OOH 19 nexabps 1966 1. u
nociie caauu 35 paTu(UIMPOBAaHHBIX IPaMOT BCTYIIWJIM B CHITy B Havane 1975 r.

Takum 00pa3oM, ¢ MOMEHTa MPU3HAHUS OCHOBHBIX MPAB YEIOBEKA KaXKIbIi
WHIMBU/] MOJYYUJI PABOBOM CTATyC B COOTBETCTBHM C MEXIYHAPOJHBIM MPABOM.
CrnenoBaTenbHO, OCHOBHBIE MpPaBa YEIOBEKA HOCAT HEMOCPEICTBEHHO IOpHUIAYE-
CKMM XapakTep, W LEHHOCTH, IPUCYIIUE OTACIBHON JIMYHOCTH, IPU3HAKOTCH,
3AIIMINAIOTCS W TOOUIPSIOTCA MEXAYHapoIHbIM mpaBoM. CeromHs nodru
IIOBCEMECTHO IPUHATA (popMyJia, U3 KOTOPOU CIIEAYET, YTO KaKI0€ rocyaapcTBO B
MEXyHapOJAHO-IIPAaBOBOM IUIaHE 00s3aHO 10 OTHOIIEHHWIO K CBOMM TIpa)<JaHaM
rapaHTHPOBATh M COOIIONATh OCHOBHBIC CTAHIAPTHI B OOJACTH NPAB HYEIOBEKA .
«Cy11ecTBYIOT pa3jInyHble KOHILENIMMU MpaB yenoBeka, — numer b. Hazapos, — u,
€CTECTBEHHO, UX cucTeMbl. OJTHAKO BpPEeMsI CETOJHS BBIIIBUTAeT UJICI0 pa3pabOTKU
o0IIIeueI0BeYECKOM, TI00aNbHON KOHIENIIMM TMpaB 4YeJlOBeKa B LEJIOM U
00I11eUeI0BEYECKOM KOHUEMIIUN UX CUCTEMBI B 4aCTHOCTHU. M 3/1eCh TOMKHO OBITH
B3aMMOJICMCTBHUE: HE TOJIBKO HAIIMOHAIBHBIE CUCTEMBI JOJDKHBI COTJIACOBBIBATBCS C
MEXIyHAapOJHOW, HO W TIOCIHEOHAs, NPOJOJKas pa3BUBATbCA, JOJDKHA
COBEPLIEHCTBOBATHCA C YYETOM HOBBIX JOCTHXKEHUU B CHCTEMAax MPAB YEJIOBEKA
BCEX CTPAH MUPa»”.

B coBpeMEHHOM Mupe, KOrja IPOUCXOAAT MOIIHBIE WHTEIPAallMOHHBIC
IIPOLECChl, HM OJWH PEruoH, HU OJIHA CTpaHa, HU OAWH HApPOJ HE MOTYT
HOpMAaJIbHO Pa3BUBAThCS, €CJIM OHU M30JMPOBAaHbI OT MUPOBOTro coobiiectBa. Bee
Oosiee OYEBUIHBIM CTAHOBUTCS (PAKT, UYTO KUZHEHHO Ba)KHbIEC JJIS YEJIOBEUECTBA
npo6sieMbl YCHEIIHO PEeHIaoTCs JUIIb YCHWJIMAMHU BCEX CTpaH M HapoJoB. OJTO
CBUJETEIBCTBYET O HEOOXOJMMOCTH IMEPECMOTPA MHOTUX TPAIAUIMOHHBIX 3ajad,
OpHEHTHPOB, LEJEH, KOTOPbIE XapaKTEPU3YIOT IIyTh Pa3BUTUS UYEJIOBEYECTBA,
OpUBEAIINIA €ro Ha rpaHb rudenu. HexemnaHwe cuumTaTtbCcs C 3TUM, a TaKKe
BIIMSIHUE MJIeH HAallMOHANTU3Ma U YHU(GOPMHU3MA, PEaKIIMOHHOTO (pyHAaMEeHTaIn3Ma
M pacu3Ma [OPOXKIAIOT TEHJICHLHIO Iepexofa TIJIOOATbHBIX NpodiieM B
r100aJbHBIA KPU3KC.

BaxxHo oco3Hath, 4TO pAx (AKTOPOB IKU3HEHHO BaXEH IJs Camoro
CYILIECTBOBAHMS YEJIOBEYECKOr0 COOOIIEeCTBAa M Cpeaud HHUX — O€3yCIIOBHbBIN
OPUOPUTET OOIIEUYETIOBEUECKUX LIEHHOCTEH Iepes HalMOHAIbHBIMU U CyTryoo
MECTHBIMH, KOTOPBII MPEANONaracT COXpaHEHUE BCETO MHOrooOpasusi KyJbTyp
yenoBeuecTBa. OTCOfa, B YaCTHOCTH, BBITEKAaeT M IpodiemMa IpHOpUTETa
OOUIENpPU3HAHHBIX TNPUHIMUIOB M HOPM MEXAYHapOAHOrO IpaBa IMepen
HallMOHAJIbHBIMH, BHYTPHUIOCYIaPCTBEHHBIMU IIPaBOBBIMU CUCTEMaMU.
duminocopckoe M moauUTHYECKOe MblnuieHHe XX B., TpeOyiomee BO HMS
BBDKMBAHHUSA Y€JIOBEYECTBA IIPUMaTa 00IEUEIOBEUECKUX LIEHHOCTEN, ECTECTBEHHO,
JUKTYET U UJICI0 IPUMAaTa MEKIyHapOAHOTO IIpaBa.

B cuwiy Takux OCOOEHHOCTEH, Kak OJHOBPEMEHHbIE HAJMYUE CBS3EH C
BHEIIHEW CPEeAOM W  BHYTPUCHUCTEMHBIM  XapakTep, MEXKIYHAPOOHOE W
BHYTPHUIOCYJIapCTBEHHOE 00JIaCTU MpaBa — 3TO JABE CUCTEMbl OJJHOW COIMAIIbHON

: I'ocynapctBennoe npaso I'epmanuu. B 2 1. T. 2. M., 1994. C. 169.
* [TpaBa uenoexa. McTopust, Teopust n pakTiKa. M., 1995. C. 60.



JNEUCTBUTEIBHOCTH, 00€ 001agaloT psAIOM CBOWCTB CXOJIHOIO XapakTepa,
BBICTYNAIOT 8 Kauecmee HympeHHe20 eOUHCmaa 0o.Jiee 8biCOKOU CUCeMbl — Nnpasa
KaK 00uecmeeHH020 s167IeHUS.

OpnHako 3TO HE 03HAYaeT, YTO JIaHHbIE NMPABOBBIE CUCTEMBI (CYILIECTBYIOIINE
B KOHKPETHO-UCTOPUUYECKON JIEMCTBUTEIBLHOCTH) TOXKJEeCTBEHHbI. KOoHEYHO, OHU
UMEIOT OOIIMe YepThl, HO MEXIY HUMHU €CTh U Pa3iinyusi, KOTOPbIE ONPEIEISIIOTCS
CIOKMBUIMMHUCS ~ SKOHOMHUYECKMMH,  COLUMAIbHBIMU M IMOJUTAUYECKUMU
CTPYKTypaMu TOW WJIM UHOM CTPaHbl, a TAKKE€ YPOBHEM KYJbTYpPbl, TPAIAULMAMU,
HAIlMOHAIbHBIMU M AeMmorpadudyeckumu ¢akropamu 4 T. 1. OgHM U3 3THX
(GakTOpOB OKAa3bIBAIOT pEIAIOIIEEe BIMSHUE Ha CBONCTBA MPABOBBIX CHCTEM,
JIpYTHUE TPUIAI0T UM JIUITH OCOOBIA KOJIOPHT.

B Hameit cTpaHe, 1m0 MOHATHBIM NPUYMHAM, HUCCIENOBATEIN MpoOIIeM
COOTHOIIEHUS] BHYTPHUIOCYJIApCTBEHHOIO W MEXIYHApOAHOTO IIpaBa CBOAMIIU
IpaBO TOJBKO K HOpPMaM 3aKoHojaTelbcTBa. lloHMMaHMEe mpaBa Kak CHCTEMBbI
HOPM HE TIO3BOJISIET MCCJIEAOBaTh B  JIMHAMUKE  OTHOIICHHUS  MEXIY
BHYTPUTOCYJIapCTBEHHBIM W  MEXJIYHAapOJHBbIM MPAaBOM U, KpOME TOrO,
UCKYCCTBEHHO CyXaeT cepy uX B3auMOJEHCTBUA. Takoe MOHMMaHUE IpaBa He
JaeT BO3MOXHOCTb PacKphITh B3aUMOCBSI3b MEKTyHAPOIHBIX u
BHYTPHUTOCYIapCTBEHHBIX MPABOOTHOLIEHUI U POJIb paBoco3HaHus. [loatomy st
aHaJM3a MpaBa BaKHO, YTOOBI €ro Cyrybo ImpaBOBOE COJEpKaHHUE HE CY>KaJlOCh.
3TO BaXXHO M ISl TOTO, YTOOBI MOKHO OBLIO BBISICHUTH, TOYEMY MEX]Y JTaHHBIMU
MPaBOBBIMH CUCTEMaMH YCTAHOBWJIMCH PA3JINYHBIE CBSI3U.

I[Io wmepe pa3BUTHS YEIOBEYECKOrO0 OOIIECTBA IOBBIIIAETCA  POJIb
MEXKIYHApPOAHbIX OTHOHIEHHUW. [IOCKOIBKY B MUpE Ha NEpPBbIM IUIAH BBIXOIAT
oO1iecTBeHHass 0€30MacHOCTh HAPOJOB, PELICHHE TNI0OATBHBIX 3KOJOTUYECKUX U
COLIMAJbHBIX  MpoOieM,  OOIICYETOBEYECKUE  I[IEHHOCTH, IIOCTOJIbKY B
MEXAYHapOJIHOM COBPEMEHHOM IpaBe€ KJIACCOBbIE WM HalUWOHAJbHbIE (WU
Cyry00 pervoHalibHbI€) MHTEPECHI TEPSIOT CBOE OINPEIESIONIee 3HAUYCHUE, U
oO1econuanbHas npupoia npaBa BBICTYIIAET HauOosee YETKO.
OO1ieyenoBeyeckiue IEHHOCTH HalUIM  CBOE IMPU3HAHME B  BAXKHEUINX
MEXAYHapOJHO-IpaBoBbIX akTax: Jlexnapauuu Opranuzanuun OObeIUHEHHBIX
Hanwii, 3akmounTenbHom akte CoBenianus 1o 0€30MacHOCTH U COTPYAHUYECTBY B
EBpone, urtoroBom nokymente BeHckou Bcrpeunm u [lapuxckon xapTtuwm s
Hogou EBporibl.

OO6menpu3Hano, 4To oOecredueHne NpaB U CBOOOJ TpaKJaH HE SBISETCA
TOJIBKO JEJIOM KaXXJI0r0 OTAEJBHOIO0 TOCYJapCTBAa. JTO LEJIb BCErO0 MHUPOBOIO
coobmiectBa. Oco3HaHUE MAHHOTO BBIBOJA MOJydYaeT Bce OOJblliee MpU3HAHUE B
MHUPOBOM OOIIECTBEHHOM MHeHWH. [IpaBa u CcBOOOIBI dYenoBeKa — OTO Ta
HauBbICIIAs LEHHOCTb, MEpe] KOTOPOW YCTYNAaeT U CYBEPEHUTET OTHAEIbHOIO
rocygapctBa. Ha ocHoBe MexIyHapogHoro mnpaBa U no pewmeHuto Cosera
bezonmacnoctu  OOH  ycTaHOBiI€Ha BO3MOXKHOCTH HPSIMOTO  BMEIIATENIHCTBA
MHUPOBOTO COOOLIECTBA BO BHYTPEHHHE Jieja TOCyAapcTB, NOMUPAIOIIMX IpaBa U
CBOOO/IbI YEJIOBEKA.

B coBpemeHHOM Mupe, jisl KOTOPOro XapaKTepHa CMEHAa «KOJ1a» KYJbTYpHI,
KOI/Ia Tepes] YeJIOBEYEeCTBOM CTOSIT TJI00abHBIE MPOOJIeMbl BBDKHBAHUS U



CYIIECTBYET OMACHOCTh SJACPHOTO YHHUUYTOXKCHHS, TMPOOJIIEMBbI OOIIEeCTBEHHON
Oe3omacHoCcTH MpHOOpeTaroT ocoboe 3HadeHue. Cpean HUX HA MEPBOM IUIAaHE —
3alIUTa TpaB M CBOOOJ 4YEIIOBEKa, CJIOXKHUBIIMXCA OSKOCHUCTEM, KYyIbTyp U
UBUIM3AIMI, oOecrieueHrue CTAaOMIBHOTO DPa3BUTHS BCeX HapoAoB mwupa. s
STOTO0 HEOOXOJAMMO CO3J]JaHHE€ MeXaHu3Ma, KOTOphIi MOr Obl 00ecreyuThb
OTBETCTBEHHYIO [EATEIbHOCTh BCEX IPABUTENIBCTB, T.€. CO3JaHUE HOBBIX U
pacHIMpeHHe CYHIECTBYIOMIMX IMOJHOMOYHMM MEXKIyHapOJHBIX OpraHU3aIMM.

HyxHna KoHIeNnus pPaBHOBECHOTO pa3BUTHUsI 4YEJIOBEYECTBA — IICJIOCTHOMU
[MBWIM3AlMM, TapMOHUYECKH CoueTawIllell B ce0e Hacleaue BceX CTpaH u
HapOJIOB.

TotanurapHble, TUKTATOPCKUE PEKHMBI HE MPU3HAIOT OOIIEUEITIOBEUYSCKUE
IIEHHOCTH, TIPUHITUAIIBI 1 HOPMBI MEXKTyHAPOJHOTO IpaBa, Ipy00 HApyIIaloT IpaBa
U CBOOOABI TpaxkJaaH, HAMOHATHHBIX MEHBITMHCTB. B 3TOH CBSI3M BO3HHUKAET
BOIIPOC TIPHOPUTETA OOIIEUETOBEUYECKUX IIEHHOCTEH Tepell KIaCCOBBIMH U
HaIMOHATBHBIMUA. OTCIO/Ia TAK)KE BBITEKAET MPUMAT MEXTYHAPOIHOTO TMpaBa HaT
BHYTPHUTOCYIaPCTBEHHBIM HpaBOM3. [IpumaT MeEXIyHApOAHOTO TIpaBa JOJKEH
OBITh 3aKpeIyIeH B KOHCTHTYIHMAX BCEX CTpaH, a CcyaeOHas BIacTh IPHU
PacCMOTpPEHHH JCN JO/HKHA YYHMTHIBATH MPHUHITUIBI U HOPMBI MEXIYHApPOIHOTO
npasa.

OCHOBHBIM MOTHBOM, II0 KOTOPOMY OOJBIIMHCTBO YYEHBIX, B IEPBYIO
ouyepe/ib MEKIYHAPOIHUKOB, OYKBAJIIBHO BO3BOJUIIO «OCPIMHCKYIO» CTCHY MEXKIY
BHYTPUTOCYJIapCTBEHHBIM M MEXIyHApPOJIHBIM IIPAaBOM, CYWTas, YTO HOPMBI
MEXTyHApPOIHOTO MpaBa MOTYT JACHCTBOBATh BHYTPH CTPaHbI TOJBKO C CAaHKIIUU
rocyjmapcrsa, ObUIO TO, YTO CHCTEMa MEXIYHApOAHOTO IIpaBa W CHCTEMBI
BHYTPHUTOCYJIapCTBEHHOTO TIpaBa MMEIOT Pa3IMUHYI0 MPUPOAY; MEKIyHAPOIHOE
paBO — pE3yJbTaT COTJIACOBAHMS BOJHM TOCYAAapCTB, W TO3TOMY Jake Ha
MEXIYHApOJHONW apeHe MPHOPUTET OCTAeTCS 3a BOJIEW TOCyIapcTB, a HE 3a
npaBoM. Ha camoM nene MeEXIyHapOJHOE W BHYTPHUTOCYIApCTBEHHOE IPABO
UMEIOT OJHY COITMAIBHYIO MPUPOIY, B IICHTPE TOW U JPYTOM CUCTEMBI — 4el06¢K,
€20 ecmecmeeHHbvle U Heomuyacoaembvle npasa u c600600bl.

Bormpoc HCCIIEI0OBAHUS COOTHOIIIEHUS MEXTYHapPOHOTO U
BHYTPHIOCYJIapCTBEHHOTO  MpaBa TpeOyeT TakKe BBIICHCHUS  OOBCKTa
pPETYJIUPOBAHMS STHUX IPABOBBIX CHCTEM. TakuM OOBEKTOM IIpaBa BBICTYIAIOT
OTIpEJICIICHHBIC 0OUeCMBEHHblE OMHOUEHUS, BO3ZHUKAIOWUE NO NOBOOY PAZIUYHBIX
MAMEPUATbHLIX U HeMamepuaibulx Onae, a He camu >mu oOnaza. «bmaro — 3to
00BEeKT CyOBeKTHBHOro mpaBa. OOBEKTOM Ke TpaBa B OOBEKTHBHOM CMBICIIC
ABJIAIOTCS ~ OOLIECTBEHHBIE  OTHOLICHHN . CymiecTBylOT  OOIIECTBEHHBIC
OTHOIIICHUS, KOTOPHIC SBIISIIOTCS MPEIMETOM PEryJIMPOBAHUS U MEXIYHAPOIHOTO,
U BHYTPUTOCYJApPCTBEHHOTO TmpaBa. K HHUM OTHOCATCS T€ OOIIECTBEHHBIE
OTHOIIEHUS, KOTOPBIE CKIIATBIBAIOTCS IO TMMOBOJY peaM3aIiui CyOBEKTOM TpaBa —

3 A6oynaes M. M. TlpuMaT MEKIYHApOAHOTO TMpaBa HAX BHYTPUIOCYIapCTBEHHBIM
MPABOM: HCTOpHS MPOOJIEMBI U COBpeMeHHOCTh (mpoOsieMbl Teopun) // IlpaBoBenenue. 1992.
Ne 4. C. 45.

* Anexcees C. C. O6mast Teopust mpasa. B 2 1. T. 1. M., 1981. C. 155-156.



WHJIMBUIOM CBOMX OCHOBHBIX IpaB U cBOOOA. J{aHHBINM KPYr OTHOILIECHHUH clienyeT
pacleHUBaTh B KAYECTBE OCHOBHOI'O, TaK KaK 3T OTHOLUEHUS, PETYIUPYIOLIUECS U
MEXyHAPOJIHBIM, U BHYTPUTOCYJAAPCTBEHHBIM IPABOM, SIBJISIIOTCS TEPBUYHBIMU.
OHU CKJIaABIBAIOTCS MO MOBOJY peaiu3alliid YEJIOBEKOM CBOMX OCHOBHBIX IpaB U
CBOOOJ] M COCTABJISIIOT CYTh YUYEHHUsI O IIPaBe.

B oOmactu MeXIyHApOAHBIX OTHOIIEHHH JIOJDKEH IMPEBaJIUpPOBATH
LIEHHOCTHBIA TMOAXOJ, a HE KPUTEPUM CHIOBOIO XapakTepa, CHIIOBOU
obOecrieueHHoCTH. [IpaBo camMoO COAEPKUT COLMAIbHBIE IIEHHOCTH, KOTOpPbIE
JOTIOJIHUTENIBHO  MOAAECPKUBAIOTCS  CWJIOW IpU WX HapylleHHH. A B
MEXKIyHApOJHOM TIpaB€ ATOT LEHHOCTHBIM XapakKTep MpaBa BbIPAXKEH €Il
CUJIbHEE.

8.2. CoBpemeHHOe MeKIYHAPOIHOE IPABO U BHYTPUIOCYIapCTBEHHOE
3aKOHOAATEJIbCTBO

OcHOBHBIMH (DaKTOpaMH, OMPEACISIONMIUMHA TPHOPUTET MEXIYHAPOTHOTO
npaBa HaJ BHYTPUTOCYAAPCTBCHHBIM, SBJISTFOTCSI:

1)  yennocmmwrii  gpaxkmop, T.e€. TPUOPUTET  OOIICUEIOBEUECKUX
IICHHOCTEH HaJl BCEMU JAPYTUMU IICHHOCTSIMU;

2)  ¢akmop sSKOHOMUUECKO20 Xapakmepa — WHTEpHALUOHAIU3ALUs
MIPOU3BOJICTBA, MEXIYHApPOJHOE pa3jelieHue TpyJa, oOpa3oBaHHE MHPOBOTO
PBIHKA;

3) noaumuueckuil — HAIUYUE CPEICTB MAaCCOBOTO YHUYTOKEHMUS,

KOTOPBIE MPEJCTABISAIOT ONIACHOCTH JIJIsl BCETO YEJI0BEYECTBA.

PaccmarpuBass BOHpOCHI  NPUOPUTETHOCTH  MEXIYHAPOJHOIO  IIpaBa,
HEOOXOJAMMO MOJAOWTH K HUM C IMO3MIMI OpHMaTra MEXIyHapOJHO-IPaBOBOU
CUCTEMBI HaJ| BHYTPUIOCYJApCTBEHHOM. B TakoM cilydae B IpPaBOBYIO CHUCTEMY
BOWIyT MPABOCO3HAHWE, NMPABOOTHOLIEHNS W MPaBOBble HOpMBL. OTCIONA NEPBBIN
MOMEHT — HNpuUMam MedCOYHAPOOHO20 NpPABOCO3HAHUSA, BTOPOH — npumam
MeAHCOYHAPOOHO-Npasosvix Hopm. [lodemy ucciienoBaHue npooiaeM, Kacaroluxcs
IPUOPUTETHOCTH MEXIYHAPOJHON MPAaBOBOM CHCTEMbI, CJIEAyeT HayUuHATh C
BOIIPOCAa O IPHUMATE MEKIyHApOJHO-IIPABOBBIX OTHOLICHWW? ODTO BBITEKACT W3
CaMoro XapakTepa MEeX/IyHapOJHbIX OTHOLIEHUH, UX (pakTHuecKoro 3HayeHus. Bo-
IIEPBBIX, B COBPEMEHHOM MHpE MPOUCXOJUT MPOLECC HHTEPHALMOHAIU3ALUN
MaTepuaibHOIO IPOU3BOJICTBA, BO-BTOPBIX, YIIAyOJIseTcs MeEXAyHapoaHOE
OOIIECTBEHHOE pa3felieHue TpyJa, AaKTUBU3UpYIOIlee OOMEH MpoayKTaMu
IPOU3BOJCTBA, B-TPEThUX, HA OSTOW OCHOBE YCTAHABJIMBAIOTCS (HaKTUUYECKUE
HDKOHOMMYECKHE U TOPrOBbIE OTHOIIECHUA. IMEHHO CIIOKUBIINNCS YKOHOMUYECKUN
oOMeH TpeOyeT CBOEro mpaBOBOr0 O(GOPMIICHHSA, MPABOBOTO 3aKPEIUICHUS, T. €.
npeBpalleHus de facto B de jure.

['moGanbHast Hay4YHO-TEXHHYECKAs PEBOIIONUS (HTP),
pacnpocTpaHsIoasics B pa3HOU CTEeNeHH Ha cepy MaTepHaIbHOIO MPOU3BO/ICTBA
U ee HHPPACTPYKTYpY, COINPOBOXKIAETCA YIIyOJEHHWEM IIpoliecca Hay4YHO-
TEXHUYECKOW MHTErpaluuy, YCWJIEHHEM HWHTErpaluy CpeacTB HHpOpMauuud u
CBSI3U, aKTUBU3UPYET MEXAYHApOHbIC PUHAHCOBO-KpEeAUTHBIE OTHOLEHU. «IIpu



OJIarONMPUSITHBIX COLUAIBHO-3KOHOMHYECKUX YycloBusix, — nuiet JI. C. SIBuu, —
coBpeMenHass HTP mpenomnpenensier kauecTBEeHHOE OOOraiieHue BO3MOXKHOIO U
HE00X0AMMOro maciurada cBoOOIbl JMYHOCTH, YCUIIEHUE TOCHOJICTBA JIIOJEH HaJl
CHUJIaMU TPUPOALI M COOCTBEHHBIMU OTHOIIEHUSAMU. B sTomM cmeicie HTP —
BOKHEHINIAS] W pelIarolias MaTepuajbHash MOPEANOChUIKA CTAaHOBJICHUS HOBOU
oO1iecTBeHHON (popmanuu, “MOCTUHAYCTPUATIBHONW NMBWIM3ALMU, HE 3HAIOLIEH
DKCIUIyaTalluM W YOpaBJIEHUS OJHUX Joaed apyrumu. B ycinoBusix HTP
BO3pPACTAIOT MPOLECCHl MUPOBOM HWHTETrpalMyd MaTEpPUaIbHOTO NPOU3BOACTBA,
KyJbTYpbl 1 00pPa30BaHHOCTH JIIO/IEH, B3aUMHON MH()OPMUPOBAHHOCTH PETHOHOB,
oOMEHa COLMATBHBIMU JOCTIKEHUSMH, BO3pAcTaeT pojib OOIIEYeIOBEUYECKUX
HPABCTBEHHBIX OPHEHTHPOBY .

Bce 3ti 00cTOSITENHCTBA BBI3BIBAIOT K KHU3HU KOHKPETHBIC HOPUIMYECKHE
OTHOULIEHHS, HE3aBUCHUMO OT TOr0, MPU3HAHBI OHU TOCYJAPCTBOM WM HeT. B
9TOM — TJIyOMHHBIE HCTOKH TMOJbE€Ma 3HAYMMOCTH POCTA MEXIAYHapOIHO-
IPaBOBOM cHCTEMBI B 1ieioM. VIMeHHO 3kxoHOMHUecKas cdepa ¢ ee (PMHAHCOBBIMU
CBSI3IMHM TMOPOXAAaeT (PaKTUUEeCKHWE MPaBOBBIC OTHOIIEHUS, KOTOpbIE TpPeOyIOT
MPU3HAHUS CO CTOPOHBI TOCYAapCTBA M 3AKJIIOYECHUSI UM  OIPEICIICHHBIX
MEXKIYHAPOIHBIX COTJIAICHUM.

Takum o0Opa3oMm, B COBPEMEHHOM B3aMMOCBSI3aHHOM M B3aUMO3aBHCHUMOM
MUpe ObLIO Obl HEMPABUIIBHBIM CUUTATh, YTO MEXKIyHAPOHBIE MPOU3BOJICTBEHHbBIE
(PKOHOMUYECKHE) OTHOIIEHUS HWMEIOT «BTOPUYHBIN» XapakTep, Kak dTO
yTBepknan, Hampumep, P.JI. bobpos, cceutasice Ha K. Map1<ca6. Ecmn Ttakoe
3aKioueHUe ObuIo BepHO it dmoxu K. Mapkca, To B HacTosIiee BpeMs
MEKIYHAPOIHbIE NPOU3BOACTBEHHBIE OTHOIICHUS MEPBUYHBI M0 OTHOLICHUIO K
BHYTPUTOCYJIapCTBEHHBIM IPOU3BOJCTBEHHBIM OTHOLIEHUSIM. (COOTBETCTBEHHO
MEKIYHAPOIHbIE MPaBOOTHOIIEHUS MIPUOPUTETHBI nepen
BHYTPUTOCYIapCTBEHHBIMU ITPABOOTHOLICHUSAMM.

Hu y ogHO# cTpaHbl IPaKTHYECKU HET BHIOOpA, MHOM allbTEPHATUBBI, KPOME
y4acTHusi B COXpPAHEHUHU YEJIOBEUYECTBA U PEIICHUU TJI00ATbHBIX MPOOJEM, B IEMO-
KPaTUYECKOM MEPEYCTPOMCTBE BHYTPUTOCYAAPCTBEHHOTO, HAIIMOHAIBLHOIO W
MHUPOBOT'0 OOIIECTBEHHOTO U MIPABOBOI0 MOPSAJIKA, B YKPEIUICHUU rapaHTUN MpaB U
CBOOO/I TMYHOCTH, B AKTUBHOM MPEAYIPEKACHUH TOTATUTApU3MaA U MUJIUTAPU3MA.
Otcioga — 0cob0e 3HAYeHHE SKOHOMHUYECKHX CAaHKIUN MO OTHOIICHUIO K TeM
rocyJapCcTBaM, B KOTOPBIX JIUKTATOPCKUE PEXUMBI OTTOPAKUBAIOTCS «KEIE3HBIM
3aHABECOM» OT MEXIYHAPOIHOTO COOOIIECTRA.

N3 ckazaHHOro cieayer, 4ro NMPUOPUTETHOCTh MEXKAYHAPOIHOM IPaBOBOM
CUCTEMBI  OIIPEHEIAECTCS PA3BUTUEM COBPEMEHHOTO MHUpa, MAYIIETO OT
yHUGOpMH3MA K IUIIOpAIM3MY, HAJIMYMEM OOMICCOIMAIBHBIX IIEHHOCTEH, WX
OonbplIeld 3HAYMMOCTHIO CPAaBHUTEIBHO C  KJIACCOBBIMHM, HAIIMOHAIbHBIMU
uHTepecamu. Pemaromeil o0miecouranbHO LEHHOCTBIO TPH 3TOM  SIBJISIETCS
yenogeyeckas IUYHOCb, ee npasa u c60600bl.

> Seuy JI. C. ConpanusmM: mpaBo u obIecTBeH b nporpecc. M., 1990. C. 110.
% Bo6pos P. JI. OcHOBHBIE POBIEMBI TEOPHH MEXIyHAPOIHOro mpasa. M., 1968. C. 18.



Jleranusanusi €CTECTBEHHBIX U HEOTHEMIIEMBIX IPAB YEJIOBEKA, TPU3HAHHBIX
B aktax OOH wu MexayHapOIHO-NPABOBBIX COIVIAIIEHUSX, MNOATOTOBJICHHAS
Pa3BUTHEM 3TUYECKOW M MOJUTUYECKOM MBICIH, IMPOU3OLUIA B 3HAYUTEIIBHOU
CTENEHU Ha 0a3e MHTErpaluu MUPOBOM IKOHOMUKHU. V3 Ipu3HaHUs NpaB U CBOOO
YeJIOBEKa BBITEKAIOT (PaKTUUECKHWE MPABOOTHOIICHHUS, JaXXE €CIU OTU MpaBa U
CBOOOJIBI TOCYJIapCTBOM HE TpHU3HaHBL. M kK KOHEYHOM cYeTe J1H000e ToCyIapcTBO
BBIHYKJICHO UATH HA TaKOE NMPU3HAHUE.

HoBoe mnpaBoco3HaHue, aJe€KBATHOE PEaJIbHOCTSIM COBPEMEHHOTO MHPA,
npejarnojiaraeT MOHMMAHWE 3HAYMMOCTH OOIIeYesIOBeUeCKUX IeHHocTel. OHo
3apOJUIIOCh, KOTjJa B OOJACTH PETryJUPOBAHMSA MEXIYHAPOIHBIX OTHOIICHUM
CTAIM PYKOBOJACTBOBATHCS YCTAHOBJICHUAMHU MEXIYHApOAHOro mpaBa. HoBwid
MOJIXOJT K MPaBy M 3aKOHHOCTH HAET BO3MOYKHOCTh OCMBICIUTH CYIIECTBYIOIIUE
napajurMbl B HCCIEIOBAaHMM  MPOOJIEM, KacCaloIIMXCS  MPUOPUTETHOCTH
00I111€4eTTIOBEYECKUX IEHHOCTE M COOTBETCTBEHHO IpUMAaTa MEXIAYHAPOIHOTO
npaBa. HoBoe mnpaBonmoHMMaHW€ BKIIOYAECT TAKXKE HAEHM NOpUMara IpaBa HaJ
roCyJ1apCTBOM, €CTECTBEHHBIX IpaB M CBOOOJ YEIOBEKa, UJCI0 CYBEPEHUTETOB
OOJIBIIMX U MaJIbIX HAPOJOB.

[Tpumar mexayHapoIHOTO IIpaBa MpernoaaracT cBoOOAy BbIOOpa HapoIaMu
MyTed CBOEr0 COLUUAIBHO-DKOHOMHUYECKOTO M IOJIUTUYECKOrO0  Pa3BUTHSL.
Hapoanslii cyBepeHUTET — HCTOYHUK TOCYIapCTBEHHOTO CyBEepeHUTETa. ITO OBLIO
MOJYEPKHYTO eule B cT. 3 Jleknapanuu nmpaB 4esloBeKa W IpakIaHUHA, TPUHATOM
26 amrycra 1789r. VYupenurenbHbiM coOpanuem Dpanmuu: «Mcrounuk
CYBEPEHHOM BJIACTU 3WIKJECTCA MCKJIIOYMTENIbHO B Hanuu. Hukakue ydpexiaeHwus,
HU OJWH WHJWBHJ HE MOTYT 00JIaJiaTh BJIACThIO, KOTOpas HE HCXOJHT SIBHO OT
Hainy». CyBEpEeHHUTET rocyapcTBa OTPAHUYEH CYBEPEHUTETOM HapO/ia, KOTOPOMY
Y TPUHALICKUT BBICHIEE IPABO OMNPEACISITh YKOHOMHUYECKYIO, COUHUAIBHYIO H
MOJUTHYECKYD  CUCTeMYy  CTpaHbl. Jlaxke  pOJOHAYalbHUK  KOHLENIWH
rocyaapctBeHHoro cysepeHureta K. boneH, ompenenssi CyBEepeHUTET Kak
BBICIIYIO BJIACTh HAJ MOJJAaHHBIMU, OIPAHUYMBAT ATy BIACTh O0XECTBEHHBIM U
€CTECTBEHHBIM MpaBoM. Clie0BaTeNbHO, 20CYOAPCMBEHHbIU CY8epeHument — 3mo
02PAHUYEHHAS NPABOM G1ACMb KAK 8HYMPU CMPAHbL, MAK U 8 MeHCOYHAPOOHBIX
OMHOUEHUSIX.

OnHaKo B pPeajbHOCTH B MEXKIYHAPOJHBIX OTHOIICHHUSX TOCYAapCTBEHHBIN
CyBEpEHUTET J0JIroe BpeMs adcomtoTusupoBaics. He obOpaianocs BHUMaHUS Ha
TO, YTO BHYTPHU TOCYJApCTBAa CYBEPEHUTET HApOJa W TOCYIAPCTBEHHBIM MOTJIH
BCTYIIUTh B MPOTUBOPEYME, T. €. BIACTh MOIJIa HAPYIIUTh CYBEPEHUTET Hapoaa. 1
TOTJIa TOCYAAapPCTBO, MOJIB3YSICh CBOUM CYBEPEHUTETOM, MOTJIO JI€JaTh YTO YTOJIHO,
BILUIOTh JIO MCTPEOJICHUs HapoJa, a MEXKIyHApOJHOE MPaBO Kak Obl HE MMEJO K
TOMY HUKAKOTO OTHOIIEHHS. XapaKTEPHO, YTO B HOPUANYECKOM cioBape 50-X IT.
MOHATUE «CYBEPEHUTET» TPAKTOBAJOCh KAaK «BEPXOBEHCTBO TIOCYIAapCTBEHHOMU
BJIACTU BHYTPU CTPaHbl U €€ HE3aBUCHMOCTh BO BHEIIHEIOJUTHYECKOU ccpepe»7.
Pycckuit ropuct-mexaynapoanuk JILA. KamapoBckuii emie B Hawane XX B.
OTMEYall, YTO «OrPAaHUYECHHOCTh CYBEPEHUTETA U B TOCYJIAPCTBEHHOM OTHOIIEHUH

7 FOpunmuaeckwuii coaps. T. 2. M., 1956. C. 460.



BBITEKAET M3 OTHOCUTEIBHOrO (a He aOCOJIIOTHOTO) XapakTepa CcaMoro
rocyJapcTBa..., ¥ 3TO MOJIOKEHUE Hau0oJiee MOATBEPKAAECTCS U Pa3bACHIETCS HaM
UMEHHO B MEXIYHApOJAHOM IpaBe, KOTOPOE BIIOJHE IMPEBPAIIAET BEPXOBEHCTBO
rocygapctB B wopuauyeckoe rmnoHstue». Ccbutascs Ha [omsuengopda,
KamapoBckuil yka3piBaja, 4YTO HU OAMH HApOJ HE MOXET OTHOCUTHCS K JAPYrUM
HapoJaM [0 CBOEMY YCMOTPEHHUIO U MPOU3BOIY M yTBepxkAanl: «BoT mouemy Mbl
TOBOPUM, YTO KaK B (PAKTUYECKOM, TaK MU B HPABCTBEHHOM M IOPUIUYECKOM
OTHOLIEHMM B CaMOM I[IOHATHM CYBEPEHUTETAa YXKE JIEKUT MOMEHT €ro
OrPaHUYEHHOCTH, HO B CMBICIIE CAMOOTPAHHYCHHOCTID) .

B Hacrosiiee BpeMsi Bce yallle NPU3HAETCS, YTO MEXKIYHAPOIHOE IPaBo,
MEXIYHApOHOE COOOIIECTBO M MEXKIyHAPOHBIE OPTaHU3AIMU MOTYT U JOJDKHBI
BMEIIIMBATHCSI BO BHYTPEHHHE Jela TOCYJapCTB, €CIU BJIACTh I'py0O HapyliaeTr
npaBa U CBOOOBI YEJIOBEKa, MpaBa M CBOOOJBI MajbIX HAPOJIOB M HALMOHAIBHBIX
MEHBITUHCTB. JTO 3a(UKCHPOBAHO B TIEIOM PsIE MEKIOCYJapCTBEHHBIX
corjameHu, npexnae Bcero B Ilaprkckon xaptum mia Hoson EBponbr m psge
JPYTHX.

['maBHast TeHOEHUHMS B COLMAIBHOM OO0JACTH 3aKIHOYAETCS B IOBBIIICHUU
3HAYUMOCTH «UEJIOBEYECKOro (hakTopay. XOTs MbICIb O TOM, YTO «YEJIOBEK — Mepa
BCEX Bellel» Oblla BbICKa3aHa e€Ile JpeBHerpeueckumu (Quiocodpamu, a
3aKOHOJIaTeIbHOE MPU3HAHNUE €CTECTBEHHBIX MPaB U CBOOO/ YeJIOBEKA MPOU30IILIO0
Oonee Tpex BekoB Haszaa B bwine o mpaBax 1689 r., a 3atem B Jlexknapamuu
HezaBucumoctu CIHIA 1776 r. m Koucruryuun CIIA 1787 r., a Takxke
Jlexnapamnuu mpaB 4eoBeKa U rpaxkaanuna 1789 r., B MexxIyHapogHOM Maciitade
HE3BIOJIEMOCTh IIPaB U CBOOO JIMYHOCTH ObLIa 3aKpervieHa mo3xke: Jlurow Harui
nocse IlepBoit mupoBoitl BoitHel 1 OOH mnocne Bropoit MuUpOBO BOWHBI, a TAKKe
XeNbCUHCKUM COTJIallIEHUeM, corjianieHueM BeHckoil BcTpedud M OCOOEHHO
[Tapmxckoin xaptuen 11 Hosou EBponbl, T.€. yke B HEPUOL BIOJHE
ONPEJEIUBIIErOCs aKTUBHOTO Ipollecca BO3pACTaHUS POJIM MEKIyHApOIHBIX
SKOHOMHUYECKMX OTHOIICHWM Ha 0a3e WMHTEepHAMOHAIM3AIMU MPOU3BOJICTBA U
MHUPOBOTO pa3/ieieHus Tpy/a.

BaxxubiMm 00CTOATENBCTBOM, BIUAIONIUM Ha (POPMHUPOBAHUE CHUCTEMBbI
MEXAYHApOJHOIO IpaBa, SIBISETCA BO3pOCHIas POJb OXpaHbl MpaB U CBOOOJ
yelioBeKa B MHUPOBOM Maciutade mepes JUIOM ONacHOCTH UCTpeOJeHus
YeJIOBEYECTBA B PE3YJbTaTE SACPHBIX BOWH, KOTOpas YCUJIMBAET YIPO3y
JUKTaTOPCKUX PEKUMOB HE TOJIBKO B KPYITHBIX, HO M CPABHUTEIHHO HEOOIBIINX
ctpanax. [IockoJbKy B TOTAIMTAPHBIX TOCyAapcTBaxX (HaKTUUECKU HE MPU3HAIOTCS
dbyHIaMEHTAIbHbIE TPAXAAHCKAE U TIOJUTUYECKUE MpaBa JIMYHOCTH, OCHOBHBIC
mpaBa U CBOOOJBI MajblX HAPOJAOB W HAIMOHAIBHBIX MEHBIIUHCTB, IPABO
NOHUMAETCS] KaK BO3BEJEHHAsl B 3aKOH BOJI FOCIHOJCTBYIOLIEIO KJIacca U CIIYKUT
T€M, KTO HaxOJUTCS Yy BIIACTH, «JapylOIIMM» MpaBa M CBOOOJBI, a HE
3aKpEIUISIONMM U o0ecrieunBaromiuM uX. OT TakKuX TOTAIUTAPHBIX PEKUMOB

8 Jleeun JI. b. Hayka mexnaynapoanoro npasa B Poccun B koHue XIX u B Hauasie XX B.
M., 1982. C. 163-164.



MOXXHO OXHUJAaTh arpeCCUBHOM BHEIIHEW MOJUTUKH, PpPA3KUTAHUS BOWH,
MOAABJIECHUS IMYHOCTU U JEMOKPATUUECKUX CBOOO/I.

Ho ecnu TotanutapHoe rocyaapcTBo (IMycTh Aaxke HeOObInoe) obagaet
AJIEPHBIM OPY>KHEM, 3TO CTAaHOBUTCS OMACHBIM JJii Cyne0 BCEro 4ejaoBEYECTBaA.
Hapymienue npaB 1 ¢cBoOOJ] HAllMOHAJBLHBIX MEHBIIMHCTB TaKXKE BJICUET 3a COOOM
JajgeKko uuaynme rmnocieAcTBus (npumepsl HepaBHero BpemeHn — CCCP wu
FOrocnaBus, npu pacmane KOTOPhIX OOOCTPHIICS «HAIIMOHAIBHBIM BOIPOCY), TaK
KaK BOCHHbIE KOH(JIMKTHI B KOHEYHOM CYETE MOTYT IepepacTarb B BOMHY, a B HEl
MOXKET OBITh HCIIOJIB30BAHO, €CJIM OHO HMeEeTCs, sjaepHoe opyxue. OmnbIT
FOrocnaBum mokas3pIBae€T OTPOMHYIO 3HAYMMOCTH COOJIFOACHUS IPaB HE TOJIBKO
OT/ICJIBHOTO MHIWBH/IA, HO ¥ TIpaB U CBOOO/] HAITMOHAIBHBIX MECHBIITUHCTB.

Bosnukaer BOIIPOC 0 11eJec000pa3HOCTH, 000CHOBAaHHOCTH,
CIPaBEJIMBOCTY M HEOOXOAMMOCTH  BMEIIATEIhCTBA  MEXKITyHAPOIHBIX
OpraHu3aluii W MEXIAYHAPOJHOTO COOOIIECTBA BO BHYTPEHHHUE JieJla TaKHUX
roCyJlapCTB, IOCKOJIbKY BHYTPUTOCYJAapCTBEHHbIC BOWHBI, CBSI3aHHBIE C
MEKHAIIMOHAJIbHBIMU OTHOIICHUSIMH W OOpHOOIl OTACIBHBIX HApOJOB 3a CBOIO
HE3aBUCUMOCTh, OMACHBI JJIsI MEXIYHAPOIHOIO COO0IIECTBAa (OCOOEHHO €CU ATH
rocyJiapcTBa 001a4atoT SI€PHBIM OPYKUEM).

Hpyras rinobanpHas npobiiemMa, CBsi3aHHAs C MpaBaMU YEJIOBEKa, — pacraj
dbenepaTUBHOTO TOCYJApCTBa, KOTJIa BO3HHUKAIOT HOBBIE CaMOCTOSITEIIbHbBIC
rocy/1apCTBa, HO HA UX TEPPUTOPUU COXPAHSIOTCS MPABOBbIC OTHOILICHUS, KOTOPHIE
MpY LEHTPAJIM30BaHHOM T'OCYJIapCTBE HOCUJIM BHYTPUTOCYAapPCTBEHHBIN XapakTep
(mpaBO COOCTBEHHOCTH, CeMEWHO-OpayHble OTHOIICHUSA U Jip.). Hy»XHO MOMHUTB,
YTO B HOBBIX YCJIIOBHSAX OHH IIPHOOPETAIOT MEKIyHAPOIHBIA XapaKTep, CTAHOBSATCS
MIPaBOOTHOIICHUSIMH JIPYTOT0 COJCP)KAHMSA, U B UX PETYJIMPOBAHUU 0co0as poiib
NPUHAJICKUT MEKAYHAPOJHOMY MpaBy U MEKIYHAPOJHOMY COOOILECTBY,
CTpPEMSILEMYCSI HE JIONMYCTUTh YIIEMJICHUS MpaB W CBOOOJ JIMYHOCTH, MPaB U
CBOOOJIT MaJIbIX HApOJIOB ¥ HAIMOHAIBHBIX MEHBIMMHCTB. BoT moueMy MbI
TOBOPHUM, YTO MEXJIYHapOJAHOE IMPaBO — IPaBO BCEro YEJIOBEYECTBA, KOTOPOE
MPU3BAHO COXPAHUTh UHTEPECHI IMYHOCTH U YEJIOBEUYECTBA B IIEJIOM.

Henpusnanue u ymajneHue 3HAYUMOCTH OOIIEUYETOBEYECKUX IEHHOCTEH B
Haleld CTpaHe 0 IMOCIETHEr0 BPEMEHH OOBSICHSAIOCh YHU(DOPMUCTCKUM, YUCTO
KJIACCOBBIM IMOJIXOJIOM K PEIICHHUIO BCEX MPOOJIeM, Haeeii HEMPUMUPHUMOCTH JIBYX
dbopM COOCTBEHHOCTH, XapaKTEPHOHN NI MapKCUCTCKO-JICHUHCKOM uaeosnoruu. C
MepexooM K  TOJMTUKE  IUIIOpaiM3Ma  IMPUOPUTETHOCTh  MPUHIUIIOB
001IIeueIoBeYeCKuX IIeHHOCTEeH (M COOTBETCTBEHHO MEXKIYHAPOHO-TIPABOBBIX
HOPM) HavaJla HAXOUTh Bce OOJIbIIee MPU3HAHKE.

K Mex1yHapo/IHO-IpaBOBBIM HOpMaM OTHOCSITCS:

1) oOCHOBHbIE MPUHLMIOBI MEXKIYHApOAHOTrO TmpaBa (BbICIIME U
UMIIepaTUBHbIE HOPMBI, coaepxamuuecs B Ycrase OOH, B 3aKkiIFOUUTEILHOM aKTe
CoBemanus mo 6e30MacHOCTH U coTpyaHuuecTBy B EBpomne 1975 r.), mpuHIHIIBI
npaBa, B TOM YHWCJ€ U OCHOBHbIE — HOPMAaTUBHbIC (WU, KaK MO-IPYyrOMYy HX
Ha3bIBAIOT, HOPMbI, UMEIOIIINE XaPaAKTEDP jus cogens),

2) MEeXIyHapOJAHBIC IOTOBOPHI, IBYCTOPOHHUE U MHOTOCTOPOHHHUE;

3) HopmaTuBHBIC akThl, npuHUMaeMmble OOH u ero opranamu;



4) pemiennst MexayHapogHoro Cyza v ero cyeoHasi IpakTHKA.

B mo0oMm ciayyae, 0€3yCIIOBHO HPUOPUTETHBIMU HEOOXOJIMMO CUHUTATh
MPU3HAHHBIE MEXIYHAPOIHBIM IPABOM, MEXIYHAPOAHBIMU COTJIAIICHUSIMU U
MEXIyHApPOJHBIMU OpraHU3AIMsIMU OCHOBHBIE IpaBa M CBOOOJBI YEJIOBEKa,
OCHOBHBIE TMpaBa U CBOOOJIBI OOJIBIIMX M MaJIbIX HapoaoB. OTcroAa CIeAayeT, 4To
MPUHIIUAI TIPUMaTa MEXIyHAPOHOIO MpaBa JOJDKEH OBbITh 3aKPEIUICH B OCHOBHOM
3aKOHE (KOHCTUTYIMH) TOCyAapcTBa. A TIpH MNPOTUBOPEUYUH HAIMOHAIBLHOTO
3aKOHAa HOpMaM MEXJIYHAapOJIHOTO TMpaBa HAIIMOHAIBHBIM 3aKOH JOJKEH OBITh
MIPUBEJEH B COOTBETCTBUE C HOPMaMM MEXTYHAPOIHOIO IIpaBa.

B nemokparuyeckoM MpaBOBOM TOCYAapCTBE, IAe ACHCTBYET IPHUHIIUII
pas3jieliecHusl  BlIacTe, cyneOHas  BIacTh HMMEET TpaBO W JOJDKHA
PYKOBOJCTBOBATbCS TPUHITUIIOM HEMOCPEICTBEHHOTO IOPUIUYECKOTO JIeHUCTBUS
ME3KTyHApOIHO-TIPABOBBIX HOPM.

Hame npeacraBnenne o mnpumare MEXAYHApPOJHOTO IpaBa  HaJ
BHYTPUTOCYJIAPCTBEHHBIM IIPABOM PACIPOCTPAHSACTCS HE TOJIBKO Ha YaCTHOE
paBo, HO ¥ Ha MyOJUYHOE MEXKIyHApPOIHOE MpaBo. B mMexayHapOoIHOM YaCTHOM
MpaBe HAUUOHAIBHOE  3aKOHOJATEJIbCTBO  IOCTENEHHO  YCTYIAE€T  CBOIO
[JIABEHCTBYIOUIYI0 POJIb TMPH PEIICHUH MEXIYHAPOIHBIX YaCTHOMPABOBBIX
BornpocoB. Ha mepBbIi IJIaH BBIXOJAT MEXAYHApPOJAHO-IIPABOBBIE JIOTOBOPHI, HA
OCHOBE KOTOPBIX PETYJIUPYIOTCS MEXAYHAPOAHBIE YACTHOIIPABOBBIE OTHOIICHMUS.

B o6nactu myOGiaum4HOrO mpaBa MNPUHIMI TPUOPUTETA MEXKIYHAPOIHOTO
npaBa HaJl BHYTPUTOCYJAPCTBEHHBIM BBIPAKCH cllabee, XOTs, Hampumep, B
nestenbHocTH  ObiBIiero Komurera Konctutymmonnoro Hamsopa CCCP m
ueiHemHero Kouctutynuonnoro Cyma Poccum oH cram o6o3Havatbest Ooliee
YeTKO, YeM paHbllle, KOrja IOpHJAUYEcKass IMPAKTUKA TOJbKO IIbITAJaCh
BOCIIPUHHUMATh HUJCI0 MPUMAaTa MEXKIYHApOJHOTO NpaBa HaJ HAIMOHAIBHBIM, O
yeM cBujieTenbeTByeT aearesbHocTh ObiBiero KKH CCCP mno 3ammure npaB u
OCHOBHBIX CBOOO]T YEIIOBEKA.

Nnes npumara MeXTyHapOJHOTO IpaBa HAaJ BHYTPUTOCYAapCTBEHHBIM
HalllJla CBO€ 3aKOHojJaresbHOe 3akperieHue B Koncturynuum Poccuiickoi
Oepeparuu 1993 r., B koTopoil roBopurcs: «OOIIenpu3HaHHbIe MPUHIUIBL U
HOPMBI MEXKJIYHAPOJHOIO MpaBa W MEXAYHApOJHbIE JOroBOphl Poccuiickoii
Qenepauuu  ABJIAKOTCS COCTAaBHOM YacTblO €€ MPaBOBOM CHUCTEMBI. Eciu
MEXKIYHapOJIHbIM JoroBopoMm Poccuiickoit denepanuu yCTAHOBJIEHBI HWHbBIC
npaBujia, YeM IPEIyCMOTPEHHBIE 3aKOHOM, TO MPUHUMAIOTCS TMpaBHIIa
MEXKYHAPOHOTO AOTOBOpa». [JanHoe nonoxenne KOHCTUTYIMH JOJKHO HAUTH U
HAaXOJIUT CBOE OTPAKECHUE BO BCEM 3aKOHOAATENILCTBE Poccuiickon denepannu U B
MIPaBONPUMEHUTEILHON I€ATEIbHOCTH TOCY1apCTBEHHBIX OPTaHOB.

CylleCTBEHHBIM NPH PACCMOTPEHUHU BOMPOCOB IMPUMATa MEXKIYHAPOIHOTO
npaBa HaJ BHYTPUTOCYJAPCTBEHHBIM SIBJISIETCS BBISICHEHUE CYOBEKTOB 3THX
MPaBOBBIX CHUCTEM, MOCKOJbKY JaHHBIC MPABOBBIE CHUCTEMbI 3ALIUIIAIOT UMEHHO
UHTEpEChl CyObEeKTOB mpaBa. Takum 00pa3omM MokeT ObITh BbIsiBIEHA cdepa
JIEUCTBUS TIPaBa.

CyObekT mpaBa — OJIHa U3 BaXHEUIINX KAaTEropui HOPUAMYECKOW HAYKU U
npaktukyd. CorjlacHo TeopuM TIpaBa, CYOBEKTOM IIpaBa CYHUTAeTCA JIMIIO,



y4acTBYIOIIEE WM CIIOCOOHOE YyYacTBOBaTh B MPaBOOTHOIICHHU. [IpaBOBBIE
OTHOIIEHUS OTIUYAIOTCS OT JAPYTUX BOJCBBIX OTHOIICHUN HAIMYUEM Y UX CTOPOH
IOPUINYECKUX TIPaB M IOPUIAMYCCKUX OOS3aHHOCTEH, YCTAHOBJIEHHBIX HOpPMaMH
mpaBa. OTH CTOPOHBI MPABOOTHOIIEHWH MBI M Ha3bIBaeM «CyOBEKTaMHU
npaBoOTHOMICHN». CyObEeKT MPaBOOTHOIICHU — HEOOXOAMMAsi COCTaBHAs YacTh,
00s13aTeNIbHBINA 3JIEMEHT MPAaBOOTHOIICHUN, KOO MMpaBOMOYUE, MPABO — BCET/IA Ybe-
100 mpaBo, a IpUInYecKas 0053aHHOCTh — TAKXKE BCEra Ybsi-1100 00SI3aHHOCTbD.

[Ipunamyiexamiee JUYHOCTH WM KOJUIGKTUBHOMY OOpa30BaHUIO Kak
YYaCTHUKY KOHKPETHOIO OOILECTBEHHOIO OTHOIIEHWS TMpaBO HMEHYeTCs
cyObeKkTUBHBIM TpaBoM. CyOBEKTMBHOMY IpaBy HPOTUBOCTOUT CyOBEKTHBHAs
00S13aHHOCTh — JIOJDKEHCTBOBAHUE OIPEEICHHOTO TMOBEJACHUS Y APYroro JUIa.
OO0111eCTBEHHOE OTHOIIIEHHE, B KOTOPOM CTOPOHBI (CyOBEKTHI) CBSI3aHBI MEXIY
co00l CyOBEKTHBHBIM IPAaBOM M IOPHIWYECKONW OOSI3aHHOCTBIO, HMEHYETCS
MIPABOOTHOIICHUEM.

[Tpu paccmoTpennu poOIeMbl CyObeKTa TpaBa CIIeAyeT pa3indaTh OHITHE
«CyOBeKT TpaBa» M TOHATHE «CYOBEKT MpaBOOTHOIICHUs». CyOBEeKT
NPaBOOTHOIICHWI — JTO CYOBEKT TMpaBa, pealu3ymollnid CBOE IPaBOBOE
coaepxkanue. «CyobekT npapa, — numieT C.C. AnekceeB, — 3To JHI0, 001aaaroiee
MPaBOCYOBEKTHOCTBIO, T. €. JHUIO MOTEHIUAIBbHO (BOOOIE) CrocoOHOE OBITh
YYaCTHUKOM TMPABOOTHOIIEHUH. A CYOBEKT MPABOOTHOIICHUH — ATO peabHBIN
YYAaCTHHK JAHHBIX MPABOOTHOIICHHI . Hampumep, Bce rpakaaHe O06IagaioT
MpolecCyaIbHOM MIPaBOCIIOCOOHOCTBIO, T. €. SIBJISTFOTCSI cyObeKTaMHu
npoleccyanbHoro npasa. OgHAKO JIMIIL OYE€Hb HEMHOTHE W3 HUX PEATU3YIOT €€
KOrja-Tubo B CBOEW JKM3HU. ['pakIaHuH MOXeT ObITh  YYaCTHHUKOM
NPABOOTHONICHUM  JMIIb  Oyay4d  HAAENEH  MPaBOCIOCOOHOCTHIO U
neecrocoOHOCThIO. Ecnu rpaaannH HaJelleH TOJIBKO MPaBOCTIOCOOHOCTHIO, TOT/IA
3TO — CyOBEKT mpaBa, a HE NPABOOTHOILICHHM. JIMIIO C MOMEHTa pOXKACHUS
o0aaeT mpaBOCIOCOOHOCTHIO, HO CTAHOBHUTCS JIEECIIOCOOHBIM MPH JOCTHKEHUU
OmpeAeNieHHOr0 Bo3pacTa. Torma OH W MOXKET CTaTh pPEalbHBIM YYaCTHUKOM
NIPaBOOTHOIICHUI, MHAUY€ TOBOPS, CTENEHb COLUAIBHOW 3PEIOCTH OMpEeeseT
CTEIEeHb MPABOBOM 3peIOCTH (IIPABOBBIX 00s3aHHOCTEN U OTBETCTBEHHOCTH).

Bce 3T0 HEeCOMHEHHO crpaBeyIuBO KakK /i BHYTPUTOCYAapCTBEHHOI0, TaK
U 11 MEXIYHAPOIHOTO MpaBa, MOCKOJIbKY MOHSATHE «IIPABOOTHOILIEHUE» JIJIST HUX
TOJIECTBEHHO.

Takum  oOpa3oM, B COOTBETCTBMM C HOPMaMd COBPEMEHHOIO
MEXIYHApOJIHOTO TIpaBa €ro CyObEeKTaMHu SBJISIOTCS (DU3WYECKUE JIMIlA, HAIUH,
HAPOJHOCTH, rocyJapcTBa, MEXTyHapOTHbIE (MeXrocy1apCTBEHHBIE)
OpraHu3alliy, OpUIdYecKre Juna (TOoCyAapCTBEHHBbIE U OOIECTBEHHbBIC
opranuzanuu). CyObeKTamMH  BHYTPUTOCYJAPCTBEHHOTO  IpaBa  SBJISIFOTCS
busndeckne JMIA, OPUIUYCCKHAE JIUIA, MEXKIYHAPOJIHBIE OpTaHHU3AIUH,
roCyAapCTBO, HAIIUH, HAPO/I.

Henp3st cornmacuthcs ¢ HEKOTOPHIMUA aBTOpPaMH, KOTOPBIE YTBEPKIAIOT, UTO
«OTHECEHHE BCEX JIMII MEXAYHAapOAHOTO  coo0miecTBa K  CyOBeKTam

? Anexcees C. C. OGuias Teoprst mpasa. B 2 1. T. 2. M., 1982. C. 140.



MEXKIyHApOJHOTO TIpaBa, BO-NMEPBBIX, OTOXACCTBISCT MEXKAYHAPOJHOE U
BHYTPUTOCYJIapCTBEHHOE  IPaBO;  BO-BTOPBIX, IMOHATHE  MEXIyHApOJIHOU
IPaBOCYOBEKTHOCTH TEpPsIeT CBOK OCOOCHHOCTb M AaXe CMbICI» . Hampmmep, B
«Kypce MexayHapogHOTO MpaBa» OTMEUAETCS, YTO «UHIAUBUILI U IOPUTAYECKUE
JUIa BCErJia MOAYMHEHBI BHYTPUTOCYAAPCTBEHHOMY MPABOIOPSAKY U BBICTYHAIOT
HOCHUTENISIMU CyOBEKTHUBHBIX IOPUAMYECKHUX MPaB U 0053aHHOCTEN UCKIIOUUTEIIBHO
B CHJy HOPM BHYTPUTOCYAApPCTBEHHOrO TmpaBa JHOO Kak TpaxkgaHe U
HAIMOHAJIbHBIC IOPUIUYECKUE JIMIIA, JTUOO KaK WHOCTPAHLbI WK WHOCTPAHHbBIE
ropunueckue mna. CooTBETCTBEHHO, UHAUBU/IBI U FOPUIMYECKHUE JIMIA HE MOTYT
SIBIATBCA  CYOBEKTAMH MEKIYHAPOAHOro mpaBay . Takoe yTBEP/KACHHE MBI
CUMTaeM HEBEpPHBIM, W00 MEXIyHApOJIHAsS TMPABOCYOBEKTHOCTh WHIUBUIA
OTIpeIeIsIETCSl CaMUM MEXKIYHApPOIHBIM TpaBoM. Tak, MexmayHapoaHbIi OMILTb O
mpaBax 4YeJOBEKAa 3aKpEIUIIeT OCHOBHBbIE MpaBa U CcBOOOAbI yenoBeka. Ct. 87
VYceraa OOH mnpenycmarpuBaer npaso nerunuu B CoBer mo omneke. Hekoropsie
MEXIYHApPOIHBIE JOTOBOPHI TPEJCTABISIOT WHIWBHIAM TMPaBO OOpamieHus B
MEXTyHApOIHbINA Cy/1eOHbIN opraH. [10100HBIX MPUMEPOB MOKHO IPUBECTU OUYEHD
MHOT0. TakuM 00pa3oMm, «KadyecTBO MPABOCYOBEKTHOCTHU JIMIIO MPUOOPETAET BHE
3aBUCUMOCTH OT BEJIUYUHBI Kpyra MPaBOOTHOIIECHUN, B KOTOPHIX OHO y4acCTBYET
WJIM MOJKET y4acTBOBAaTh. JlOCTATOUHO HAIMYMS OJHOTO TAKOTO MPABOOTHOUIEHUS,
4TOOBI MPHOGPECTH KAYECTBO MPABOCYOBEKTHOCTHY . [0OBOPS 0 MEXIyHapOIHO-
npaBoBoM oOmienuu, I1.E. Kazanckuii otmevai, 4to ero cyObeKTaMu «SBIISIOTCS
KaK OTIeJbHbIC (U3MUYECKHE JIWIA, TaK M JIMIA IOPUIUYECKUE: TOCyJIapcTBa U
JPYTHUE TMOJUTHYECKUE COI03bI U OOIIECTBA B CHEIUATHPHOM 3HAYEHUU MOCIICTHETO
CJIOBa, T.€. COIO3bI, MPECIENYIONMe OJHY KaKyr-IHOO Ielbh YeT0BEYECKOTO
CYILLIECTBOBAHMUS HITH YETOBEIECKOM ASATCIBHOCTI .

[Ipu paccMoTpeHMH MEXAYHAPOIHON MPAaBOCYyOBEKTHOCTH WHAWBHUIA
HEOOXOJIMMO OIpEEIuTh, B KaKUX CIydasX OH MOXET ObITb CyObEKTOM
MEK/TyHApOIHO-IIPABOBBIX OTHOIICHHII . B JaHHOM CIIydae 9TO TaKHe OTPACIIH

' Mexnynaponmas mpaBocyObekTHBHOCTE. Hekotopsie Bompocsl Teopun. M., 1971.
C. 20.

H Kypc mexnynapogsoro mpasa. B 7 1. T. 1. M., 1989. C. 163.

> Baxaposa H.B. Wnamsug — cyObekT MexmyHapoaHoro mpasa // CoBeTckoe
rocyaapcTtso u mpaso. 1989. Ne 11. C. 114.

1 Kazanckuii IT. E. BeeneHue B Kypc MeskayHapoxHoro mpasa. Omecca, 1901. C. 257—
258.

' MummBumy kak cyObeKTy AesATeTbHOCTH HMMAHEHTHO MPHCYIE CBOMCTBO PACIIMPSTH
MaciTaObl CBOEH  JIEATENbHOCTM B paMKax BCEOOIEro MHUPOBOro  OOIIECTBEHHOI'O
BOCIIPOM3BO/ICTBA (COLMAIBHOTO, SKOHOMHUYECKOTO, MOJIMTUYECKOTro, AyXoBHOro). IIpobiema
COCTOUT B TOM, YTOObI MOHATh MHAMBHJA (CyObeKTa MpaBa) Kak CyOBEKTa HCTOPUUYECKOU
NesITeIbHOCTH. BHE COMOCTaBIeHHS STHUX JBYX MOHSATHH TIPEACTABISICTCS HEBO3MOXKHBIM
OTpeNIeIUTh UCTUHHOE CoJiepKaHue CyOBbeKTa MpaBa, Tak Kak B JaHHOM KOHTEKcTe Impobiema
mpaBa HEPa3pbIBHO CBsi3aHAa C MpoOJEeMOH peanu3aii CyOBEKTOM CBOEH JesTEIHbHOCTHOM
cymHocTd. [IpaBo JOMKHO CHOCOOCTBOBAaTh €€ peanu3alM, T.€. BOCHPOHU3BOJCTBY
MaTepHAIbHBIX M JyXOBHBIX YCIOBHI >KM3HM YeIIOBEKAa, MHBIMH CJIOBAMH, CAMOTO YeJIOBEKa.
CrnenoBarenbHO, HA COBPEMEHHOM 3Tale pa3BUTHs YEJIOBEUECKON LIMBUIM3ALNU — UHmMeSpayuu
MUpP0o6020 coobujecmea, TOBOPUTh, YTO WHAWBUA OTOPBaH OT HETO, HEMpaBWIBHO. YenoBek



npaBa, KaKk SKOHOMHUYECKOE MPaBO, TYMaHUTApHOE MPAaBO U HEKOTOPHIE JPYTHE.
Ectb ob6nmactu, rae HMHOWBUL HE MOXKET OBITh CyOBEKTOM MEXIyHApOIHBIX
IPaBOOTHOIICHUI — MPABO BOWHBI, TEPPUTOPUATBHBIE CTIOPHI U IPYTHE.

B mexnyHapoaHOM mpaBe, Kak M BO BHYTPHUTOCYJapCTBEHHOM, MMEIOTCS
pa3Hble Kareropuu cyobekToB. OCOOEHHOCTh MEXIYHAPOJAHOIO MpaBa — HAJIUYUE
paBooOpa3yoIx (HOPMOOOPA3yIOIIUX) U HEMPaBOOOPA3YIOIINX CYOBEKTOB.
HenpaBooOpa3zyrouiue cyObeKTbl HE MOTYT HEITOCPEACTBEHHO CO3/1aBaTh IIPAaBOBBIE
HOpMBl. K TakuM cyObeKkTamM OTHOCSTCS, B YaCTHOCTH, HENPAaBUTEIbCTBEHHbIE
opranmsanuu, pusndyeckue auna. Ho onn o00s3aHbl coOnoaaTh psl NpeAnucaHui,
BBITEKAIOIIMX U3 OOUIENPU3HAHHBIX IPUHIIMIIOB U HOPM MEKIYHapOIHOTO MpaBa.

Ecnu paccmarpuBaTh cyOBEKT MpaBa KakK COLMAIbHYIO €IUHUILY, HOCUTEIS
CyOBEKTUBHBIX NpaB U HOPUIANYECKUX OOS3aHHOCTEH, TOI/Ia HECOCTOATEIbHOCTh
TOYKH 3peHUsT 00 aOCOMIOTHONH O00OCOOJICHHOCTH  MEXIYHAPOJAHOTO U
BHYTPUTOCY/IapCTBEHHOTO MpaBa CTAaHOBHUTCA o4eBuAHOW. Kak ormeyan
B.I'. byTkeBn4, ecnv B3IVISSHYTh Ha OTH IIPABOBBIE CUCTEMBI CKBO3b IIPU3MY
CyOBEKTHBHBIX MpaB U IOPUIMYECKUX OOSI3aHHOCTEN CYyOBEKTOB, y KaXKIO0M M3
paccMaTpuBaeMbIX MPABOBBIX CHCTEM OOHApy>KaTCsi OTHOIIEHHUS CBS3H C
CyOBeKTaMH Jpyrod IOPUAMYECKOH CHUCTEMBL. OTH CBSI3H  Pa3BUBAIOTCSA
HETOCPEICTBEHHO (€ciiu CyOBEKTOM SIBISIETCSI TOCYIapCTBO) MIIM ONOCPEOBAHHO
(uepe3 rocyaapcTso) . 31ech BaXKHO HYETKO ONPEACINTh NPUPOAY CBs3eH M
oTHoleHui. HecomHeHHO, uTro 0€3 eaAMHCTBAa CBsI3ed Mexay CyObeKTaMu
MEXIyHApOJHOTO U BHYTPUIOCYAAPCTBEHHOTO MpaBa HEJb3s ObLIO ObI TOBOPUTH O
TaKUX HWHCTUTYTaX, MPUCYHMX OO0EUM CHCTeMaM I[paBa, KaK WHCTUTYTHI
rpak/1IaHCTBa, IPABOBOTO IOJIOXKEHHS HWHOCTPAHIIEB, BbIAYM IPECTYIHUKOB,
HOJIUTHYECKOro yoexuia u T. A. [lpu onpenenenun cyObeKkTa MpaBOOTHOIICHUN
BaXHOE 3HAUCHUE UMEET TOT (DaKT, KTO UMEHHO SIBISIETCSI OCHOBHBIM CYOBEKTOM
IIPaBOOTHOIICHUH TAHHBIX MPABOBBIX CHCTEM. DTO UMEET 0c000e 3HaUeHHUE, KOTIa
peub HAET O CyOBEKTe MEXAYHAapOJHO-NPABOBBIX OTHOIIeHWH. Hampumep B
«Kypce MexayHapoAHOTO MpaBa» YTBEPXKIAETCS, YTO «rOCyIapcTBa SIBISIOTCS
OCHOBHBIMH CYOBEKTaMH COBPEMEHHOTO MEXIyHapOJHOTO TIpaBa HE TOJBKO
MOTOMY, YTO OHO PETYJIUPYET MPEXKAE BCETO U TJIABHBIM 00pa30M MEeXIyHapOIHbIE
B3aMMOOTHOIIEHUS TOCYJIapCTB, HO U MOTOMY, YTO NPABOCYOBEKTHOCTh JIPYIHX
YYaCTHUKOB MEXTyHAPOIHO-IIPABOBBIX OTHOIIEHUI TAK)KE MPOSBISAETCS TJIaBHBIM
oOpazoM B HX B3aMMOOTHOLIEHMSX C rocygapctBoM. MmeHHO 3Tu
B3aMMOOTHOIICHUS U  PEryJHpPyIOTCSI B  OCHOBHOM  COOTBETCTBYIOIIMMU
MEXTyHAPOIHO-IIPABOBBIMU HOPMaMHU» .

C Takolf MOCTaHOBKOW BONpOCA HEJb3sl COTJACUTHCA B CHUJIYy HECKOJBKHUX
npuyuH. Bo-mepBbIX, OCHOBHBIM CyOBEKTOM MEXAYHAapOIHOrO IpaBa, Kak U
BHYTPUTOCYIapCTBEHHOTO TPaBa, SIBISIETCA YEJIOBEK C €ro MpaBaMu U CBOOOJaMH,
TaKk KaKk OH, a HE TOoCyJapCTBO, — pealbHbId NpaBOHOCUTENb. ['ocyaapcTBo

ABJIIETCS. OCHOBHBIM IIPaBOHOCHUTENIEM B COBpeMeHHOM Mupe. OCHOBHbBIE IpaBa U CBOOOIbI
YesoBeKa — BOT OCHOBHOM 0OBEKT MEX/1yHapOJHOTO IpaBa.

' Bymxesuu B. I'. COOTHOMIEHHE BHYTPHTOCYJApCTBEHHOTO M MEXIyHAPOIHOIO IPaBa.
Kues, 1981. C. 33.

'® Kypc mexaynapoxsoro mpasa. B 7 1. T. 1. M., 1989. C. 167.



BBICTYIIA€T OT UMEHH HApOJa KAaK YIpaBOMOYEHHOE JU1o0. OHO, T. €. TOCy1apCTBO,
MIPU3BAHO OXPAHSTH MpaBa W CBOOOBI JTMYHOCTH. [IpaBa m cBOOOMBI YeIOBEKA —
3TO HE Jap TOCyAapCTBa, IPABUTEIBCTBA, @ CYBEPEHHBIM, HEOTUYKIAEMBbIU
aTpuOyT KaXXJOro 4esioBeKa, KaxaoW JuyHocTH. He Hapon cymiecTtByer st
rocyJ1apcTBa U NPABUTEIBCTBA, & TOCYAAPCTBO U IPABUTEIBCTBO — JUIsl HAPOJA, HE
HapoJ — JJId 3aKOHa, a 3aKOH — I Hapoaa. Majo mpoBO3IMIACUThH IpaBa U
CBOOOJIBI YENOBEKA M 3aKpeNuTh HMX B 3aKOHAX, HEOOXOAUMO JIOOUTHCS
oOecrieueHus 3TUX mpaB U cB000A. ToIbKO 00ECIeYynB rapaHTUPOBAHHOCTH TPaB U
CBO0OO/I YeI0BEKa, MOKHO TOBOPHUTH O MPABOBOM T'OCYAAapCTBE, MO0 CaMO MOHSATHE
IPaBOBOTO rocyJ1apcTBa O3Hayaer npuMar  Mpasa, BEPXOBEHCTBO
JEMOKPAaTHYECKOTO  3aKOHa,  IpUMarT  MEXAYHApOJHOro  IpaBa  Haj
BHYTPHUTOCYJIapCTBEHHBIM, BEPXOBEHCTBO OOIIEYEIIOBEYECKUX IIEHHOCTEH Hal
BCEMHM [IpyTMMHM LEHHOCTSIMHU. Eciu MexayHapoJHOE MNpaBO MpPU3HACT U
3aKpeIUIsieT JIaHHbIC MPUHIUIIBI, TO HET COMHEHMS, YTO HOPMbI HAIMOHAJIHLHOIO
npaBa JOJKHBI HE TOJBKO 3aKpEIUIsiTh, HO M rapaHTUPOBATh MpaBa U CBOOOJbI
yesoBeka U rpakaanuHa. COOTBETCTBEHHO (M MbI XOTENU ObI 3TO MOIYEPKHYTh) BO
BHYTPUTOCYJIapCTBEHHOM TIpaB€ JOKHO OBITh 3aKOHOJATENIBHO 3aKpPEMICHO
NEeHCTBUE HOPM MEXIYHAPOHOTO MpaBa M YCIOBUS UX peali3aliu.

Bo-BTOphIX, Ha COBPEMEHHOM 3Tal€ pa3BUTHUS YEJIOBEYECTBA, IEpPEN
KOTOPBIM CTOSAT 3aJa4d PEIICHHs I[I00aIbHBIX MNPOOJieM, KOrJa MPOUCXOJUT
OypHOE pa3BUTHE pPa3zHOOOpa3HbIX (OPM MEXIYHAPOJHOTO COTPYIHUYECTBA,
yIayONstoTCsl  MPOIEeCChl  MHTEPHAMOHAIM3allud  JKU3HM  HApOJOB U
HYKOHOMHYECKOW MHTErpaliu, MEXIYHAPOTHOMY TIPaBy, MUPOBOMY COOOIIECTBY U
MEXIYHApPOJHBIM OpTraHW3aldsIM MPUHAICKUT o0codasi poib, YYUTHIBAS U
00II1eYeI0BEYECKYI0 OMACHOCTD SIIEPHOTO YHUYTOXKeHus. Ecnu paHbie pemienue
MHOTUX HpOO0JIEM MOIJIO OBITh AEJIOM HAIIMOHAIBHO-IIPABOBOTO PErYJIUPOBAHMUS, TO
Terneph HEOOXOAMMO TMIMPOKOE HCIIOIH30BAHUE TOCYAAPCTBAMH MEXIYHAPOIHOTO
IpaBa JJisi COTJIACOBAHUS CBOUX JICMCTBUM.

8.3. CorstacoBanue HAIIMOHAJIBHOI'O MIPABA C MEKAYHAPOAHO-IIPABOBOM
CUCTEeMOM

Pa3Butune u 3¢ ¢dekTUBHOE OCYIIECTBICHHE MpaBa JOCTUTAETCA TOJIBKO
TOI'/1a, KOTJIa €CTh BHYTPEHHS COTJIaCOBAHHOCTh €TI0 COCTABHBIX AJIEMEHTOB, B TOM
yuciie W OpexAe Bcero camux HopMm 1mpasa. [IporuBopeuuBOCT W
HECOIJJAaCOBAHHOCTh IPABOBBIX HOPM BEAET K HApPYUIEHUK) CUCTEMHOCTHU
MIPABOBOTO PETYJIMPOBAHUS U TEM CaMbIM CHIDKaeT ero 3(()EeKTUBHOCTh KaK B
MacmTabe CTpaHbl, Tak H B  MEXIYHApOJAHOM TMpaBomopsake. Bo
BHYTPHUTOCY/IapCTBEHHOM TMpaBe HEO0OXOAWMMO, dYTOOBI BCE HOPMBI IIpaBa
COOTBETCTBOBAJIM KOHCTUTYyIMU. W 3Ta cucremMa HOpPM IpaBa JOJKHA OBITh
CTPOMHOW, BHYTPEHHE COIVIACOBAHHOM W  HENPOTUBOPEYMBOM  JUISI  HX
CYIIECTBOBAHMUS W YCIHEMHOro (yHKIMOHUpOBaHUA. be3 TakoW coriacoBaHHOU
CUCTEMBbI HEBO3MOXHO YCIICIIHOE OCYUIECTBICHUE (DYHKIMI IpaBa, oOecrieyeHue
PEryJIMPYIOIIETO BO3ICUCTBUS €r0 HOPM Ha OOIIECTBEHHBIE OTHOILICHHUS.



JlanHoe mostoxeHue, Oyaydu OOIIUM JIJisi BCEX MPABOBBIX CHCTEM, KacaeTCs
TaKX€ W  MEXJIYHApOJHO-NPABOBOM  CHUCTEMBI, YacTb HOPM  KOTOPOM
OCYILIECTBIISIETCS. BO BHYTPUTOCYAapCTBEHHOM cdepe. YcmemHoe mpaBoBOe
pETYIUPOBAHUE BHYTPUTOCYJAPCTBEHHBIX OTHOIIEHUA B HACTOSIIEE BpeMs
CTAHOBUTCSI BCE€ B OOJIbIIEH Mepe 3aBUCUMBIM OT COTJIaCOBAHHOCTH HOPM
HAaIlMOHAJIBHOIO IPaBa C MEXIYHAPOJIHBIM IIPABOM, YTO, B CBOKO OYE€pElb, TAKKE
JUKTYETCS LEJNBIM PSAOM I100aNbHBIX (PaKTOPOB:

1) oco3HaHWeM  TNPUOPUTETHOCTH  OOIICYETIOBEYECKUX  IICHHOCTEH,
YBaXEHUEM TPaB YEJIOBEKAa U OCHOBHBIX CBOOOJ, HEOOXOAMMOCTBIO MO ACPKAHUS
MEXIYHApOJHOTO MHpa, OE30MaCHOCTH M CHPABEMJIMBOCTH, CTAOMJIBHOCTH U
JIEMOKpPaTHH;

2) UHTepHAIMOHAIIM3AIMEH TIPOU3BOJICTBA, HAYKA U 0OMEHa TEXHUKOM;

3) 3aj1aueil coxpaHEeHUs! OKPYIKAIOILIEH CPEAbL;

4) KylIbTYPHBIM COTPYAHUYECTBOM;

5) 3agayeil BBHKUBAHUS Y€JIOBEYECKOM ITUBUIN3AIINH.

C mnepBbIM, TPETBUM U MATBIM M3 3ITUX (PAKTOPOB CBs3aHBI 3aluTa
STHUYECKOM,  KYJIbTYpPHOM, SI3bIKOBOM W  PEIUTHO3HOM  CaMOOBITHOCTHU
HAllMOHAJIbHBIX MEHBIIUHCTB, CO3JJaHUE YCIOBUM ISl UX CTaOUJILHOTO Pa3BUTHSI.
[TpoOiemMbl HAIMOHAIBHBIX MEHBIIMHCTB MOTYT PEIIaThCsl yAOBIECTBOPUTEIHHO
TOJIBKO B CTPAaHaX C JIEMOKPATUYECKUM IOJIUTUYECKUM pexxumoM. [Ipu 3Tom npasa
JUYHOCTU SIBJIAIOTCS TJABHBIM KpPUTEpPUEM TMpPU ONpPENEJICHUU TIpaB JIH0OOH
comuaabHON 00mHOCTH. KaKIpIii 4enoBeK, HE3aBUCUMO OT €ro MPUHAIICKHOCTH
K TOW WM WHOM COIMAIbHOW TPYIIe, KIACCy, dTHHUYECKOW OOIIHOCTH, JOJIKEH
MOJIB30BAThCSL  JIOCTYMOM K A(PQGEKTHBHBIM CpEJCTBAM IPABOBOM  3aIlIHTHI,
HAITMOHAJIBHBIM ~WJIM  MEXIyHapOJIHBIM, TPOTUB Jt0OOOTO HAPYIICHHUS €T0
€CTECTBEHHBIX TIPaB W CBOOOM. BTopolt ¢akTop — MHTETpaIriMoOHHBIC TPOIECCH —
0COOEHHO 3HAYUM JJIsI CTPaH C PIHOYHON SKOHOMMKOM WUJIM IBUTAIOLIUXCS B 3TOM
HalpaBJICHUM, a TaKXKe  CTPEMSIIUXCS  YCTAHOBUTH  JEMOKPATUYECKHE
MOJUTUYECKUE WHCTUTYTHL. JIeMOKpaTUYE€CKUE HHCTUTYThl U SKOHOMHUYECKAs
cBO0O/Ma CTUMYJHMPYIOT IKOHOMUYECKUH, HAYYHO-TEXHUUYECKUU U COLUATbHBIN
porpecc, KOTOPbIH HEBO3MOXKEH 0€3 TECHOTO OOIIEHUS] HApPOJOB U CTPaH, YTO
BJICYET 3a COOOI €ero MpaBoBOE PEryIUpPOBaHUE.

Crnenyer mNOAYEpKHYTb, YTO €CThb 3aMETHAas B3aUMOCBS3b  MEXIY
Pa3BUTOCTBIO MHCTUTYTA I[PAaB 4YEJIOBEKAa M HAYYHO-TEXHUYECKUM IIPOTPECCOM,
ypoBHEM Onarococtossausi Hapojaa. COTpyTHUYECTBO B 00JACTH HAYKH U TEXHUKHU
WUrpaeT CYUIECTBEHHYK) pOJIb B 3KOHOMHYECKOM pa3BuTuu. Ha 31Ol OCHOBE
BO3HHMKAET HEOOXOIMMOCTh ©Oojiee TIHyOOKOW HWHTErpalud TOCYJapCTB B
MEXIYHAPOJIHYI0 YKOHOMHYECKYIO0 U (DMHAHCOBYIO CHUCTEMY, B3aMMOOOOTAICHUS
B 00JacTH KyJNbTypbl. PhIHOYHAsS JKOHOMHKA TpeOyeT OT KaxJAOW CTPaHbI
COIVIACOBAHMSI CBOETO HAIMOHAJIBHOIO MpaBa C MEXKIYHAPOIHBIM, KakK H
COTPYJHUYECTBO B 00JIACTH SKOHOMHUKH, HayKM M TexXHUKU. I[IpaBoMoums
CyOBEKTOB TpaBa, y4acTBYIOIIMX B ATHUX MPOIECCaX, BBIXOJAT JAJCKO 32 PaMKHU
HaIIMOHAJIBLHOTO TIpaBa v TOCY1apCTBa.

Uto kacaercs TpeTbero ¢akTopa, 3allUThl OKPYKAIOIIEeH Cpelbl B IENIX
BOCCTAHOBJICHUSI U TOJJICP)KAHUS YCTOUUYMBOIO 3KOJIOTMYECKOTO PABHOBECHUS, TO



3TO OO0S3aHHOCTh U BCEr0 MHUPOBOIO COOOIIECTBA, M Ka)XIOro TOCyNapcTBa, U
OTIETBHON JWYHOCTH Wiu opranu3anuud. C 3TOW TOYKU 3peHUsT HEO0OXOIUMO
obecneuums 3¢hhexmusHOCMb CO2NACOBAHHOU, €OUHOU NPaABOBOU NOJUMUKU 8
obnacmu  oxkpyxcaioweu  cpedbl, TOJIKPENUTh €€  COOTBETCTBYIOLIMMU
3aKOHOJATEIbHBIMU MEpaMH M CO3JJaHUEM HEOOXOJUMBIX aJIMUHUCTPATUBHBIX
cTpykTyp. HaimmoHanbsHOE 3aKOHOAATENLCTBO B O0JACTH OKpYKArOIIEH CpeJibl
JIOJKHO HE TOJIBKO MCXOJUTh M3 NPUHUMUIIOB COXPAHEHHS MPUPOAHON Cpeabl, HO
OHO B OO0JIbIIIEeH Mepe JOJIKHO ObITh CTOCOOHO POBOJUTH B KU3Hb T€ TPEOOBaHUS,
KOTOpBIE MpeaycMaTpuBaeT nporpamma 1o okpyxatomen cpene OOH (FOHEIT)
EBponelickoit s3xoHomuyeckoir komuccun OOH (EDK OOH) u Opranuzanuu
AKOHOMHUYECKOTO coTpyaHuuecTBa U pazputus (OOCP).

UerBepThiii  (akTop, OOYCIOBIMBAIONIMKA 3HAYUMOCTH  COTJIACOBAHUS
BHYTPUTOCYJIapCTBEHHON W MEXIYHApOJAHOW MpPaBOBBIX CHUCTEM, — TpeOOBaHUS
KyJbTypHOTO nopsjika. [I[puBep>keHHOCTh K CBOOO/I€ TBOPYECTBA, a TAKKE 3alUTa
YU Pa3BUTHUE KYJIbTYPHOTO M JYXOBHOTO NOTEHLMANa Ka)KJI0ro HapoJia U BCEX
HapoJOB BO BCEM HX CaMOOBITHOCTH W Pa3HOOOpAa3UWU OMNPENENSIIOT aKTUBHOE
COTPYJHHUYECTBO M TIOJIMTUKY TMPABOBOM OXpaHbl KYJbTYpHOTO OOTrarcTBa.
B3anmHOe o0O3HaKOMJIEHHWE C JOCTHKEHUSMH B 0O0JIaCTM MY3BIKH, Tearpa,
JUTEPATYPbl U UCKYCCTBA CIIOCOOCTBYET MOBBILIEHUIO OOIICH KYJIbTYPhl KaXJI0T0
YeJIOBEKa, a COTPYAHUYECTBO HApPOJOB MOXKET IIO3UTHUBHO BJIUATH Ha
B3aMMOIIOHMMAaHUE B pealM3allMd HAIMOHAIbHOM mnoiuTuku. I[IpaBoBOE
obecrieueHre 00IIEeHNsI HApOJOB B cpepe KyJIbTYphl — JEJI0 HE TOIBKO OTAETHLHOTO
rocyJiapcTBa, HO M BCEro MHPOBOIO €OOOIIECTBAa, MOO BCE LIEHHOE B KaXKIOU
HAallMOHAJIBHOW KYJIBTYpE — JOCTOSIHUE Bcero uenoBeuecTBa. C yTBEpKICHUEM B
HAIlMOHAJIBHBIX  MPABOBBIX  CHUCTeMax  OOIIEYEIOBEYECKUX  KYJIBTYPHO-
HPAaBCTBEHHBIX IICHHOCTEH CBA3aH W MATHIA (DaKTOp, KacCAIOUIMIICS yMpOUYeHUs
MHUPOBOTO TIPABOIMOPSAKA, — (PAKTOP COXPAHEHHS MHUpPA, MPEKPAIEHUS TOHKU
BOOPYKEHHMU U XOJIOJHOW BOWHBI, BBDKHBAHUS YEJI0BEYECTBA.

[Io cBoel npaBOBOM IPUPOJE COIJIACOBAHUE BHYTPUIOCYIAPCTBEHHOIO
(HaIMOHAIBLHOTO) TMpaBa C MEXJAYHAPOIHBIM TIPaBOM IMPEJCTaBISIET CoOOM
YIOPSAIOYEHHE HALMOHAIBHO-IIPABOBBIX CHUCTEM HCXOJd W3 CYIIHOCTH IIpaBa
BoOOIIe M OOUEenpU3HAHHBIX oO0IeyenoBeyeckux IeHHocted. CorimacoBaHue
BHYTPUTOCYJIapCTBEHHOM IMPAaBOBOM CHUCTEMBI C MEXIAYHApOAHON IPaBOBOM
CHUCTEMOW MpPENIOoaracT COrjJacOBaHHE HE TOJIBKO HOPM IMpaBa HAIMOHAIBHOU
MIPABOBOM CHUCTEMBbI, HO W COIJIACOBAaHME B O0JACTH MPaBOBBIX OTHONICHUH U
IIPABOCO3HAHMUSL.

CornacoBaHue BHYTPUTOCYJaPCTBEHHOIO MPaBa ¢ MEKIyHAPOAHBIM ITPaBOM
MO>KHO CUMTATh HE TOJHKO MPABOM, HO U 00SI3aHHOCTHIO TocyaapceTBa. [Ipusnanue
npyuMaTa MEXIYHApOJHOrO IpaBa MPEANoaraeT HeoOXOAMMOCTb COrJIacOBaHUS
HAIIMOHAJBHOTO IIpaBa C MEXKIYHAPOJIHBIM. JTO MPAMO BBITEKACT M W3 pAna
MPUHIIUIIOB COBPEMEHHOTO MEXKIyHApOAHOro rpasa. FOpuanueckass 00s3aHHOCTh
rOCyJIapCTBEHHOM BJIACTHU COTJIACOBBIBATH CBOE HALMOHAJIBHOE 3aKOHOJATEIBCTBO
C MEXJIYHApOJIHBIM IPABOM 3aKPEIJIEHA B MHOTOYHUCIICHHBIX KaK JBYCTOPOHHMX,
TaK 1 MHOTOCTOPOHHUX MEXyHApOJHO-ITPABOBBIX aKTaX.



Cornacno Ycrasy OOH, rocynapctBa NpUHSUIIA Ha ceOsl 0053aTENbCTBO
«co3AaTh YCIOBHUS, IpPU KOTOPBIX MOTYT COOJIIOAAThCA CHPaBEIJIUBOCTh U
YBaKEHHE K 00s13aT€JIbCTBAM, BBHITEKAIOIIUM U3 JOTOBOPOB U JAPYTUX UCTOUHHKOB
MexxayHapoaHoro npasay» (IIpeamOyna). Craths 27 BeHCKON KOHBEHIIMU O TIpaBe
MEXyHApPOJIHBIX JIOTOBOPOB YKa3bIBAE€T, YTO YYACTHUK COTJIAIICHUS HE MOXKET
CChUIATHCS HA TIOJIOKEHHUE CBOEIO BHYTPEHHETO MPaBa B KAYECTBE ONPABAAHUSA IS
HEBBIIIOJIHEHUSI WM JI0roBopa. Hamnume caMMX HOpPM  HAlMOHAJIbHOIO
3aKOHOJIATEIbCTBA, HAPYIIAIOMIMX MEXIAYHAPOJHbIE 0053aTeIbCTBA, COCTABISET
CYIIECTBEHHYIO YIrpo3y HapyLICHHUIO MUPOBOTO IpaBomnopsaka. Tak Ha3zpIBaeMble
KOJUIM3UM HOPM MEXIYHapOJHOIO M BHYTPUIOCYJApCTBEHHOTO IpaBa 4acTo
BO3HHMKAIOT HE M3-332 HEJOOPOCOBECTHOTO HCIIOJHEHHS MEXKIyHapOIHBIX
JIOTOBOPOB, a MOJAYaC M3-3a «TEXHUYECKOW» HECOrJaCOBAHHOCTH MPEANUCAHUN
3aKOHOB M HOPM MEXKIyHapOJHOro mpasa. PaccoriacoBaHHOCTh MEKIyHApPOAHBIX
U HalMOHAJIBHBIX MPABOBBIX HOPM OOBSICHSETCA W TEM, UYTO TOCyJapCcTBa —
CyOBEKThl MEXIyHapOJHbIX OTHOIIEHHM YacTO HAaxXOJSITCS Ha pa3HbIX 3Tamax
COIMAIbHO-2KOHOMUYECKOT0, TOJIMTUYECKOTO0 M KYJbTYPHOTO pa3Butus. MMeroT
MECTO U  OOCTOSATENbCTBA  IMOJUTHUYECKOrO  XapakTepa, OOYCIOBJICHHbIC
crenuPuKor HMCTOPUYECKOTO pPa3BUTHSL CTpaH W peruoHoB. Kommmsuu HOpM
MEKIyHApPOJIHOTO U BHYTPUTOCYJAPCTBEHHOI'O MpPaBa, KAK MOKA3bIBA€T UCTOPUS,
BCErJa BO3HUKAIOT, MPEOJOJIEBAIOTCS U BO3HHMKAIOT BHOBb. M COIrIacoBaHHOCTb,
HEMPOTUBOPEYMBOCTh BHYTPUIOCYJIAPCTBEHHON M MEXKIYHApOJHOW IPaBOBBIX
CHUCTEM MOKHO PAaCUEHHMBAThb KaK MEHOCeHYUl0 COBPEMEHHOU Cmaouu pa3eumus
yenoseuecmea, KOTOpas IIOCTOSSHHO HapyllaeTcss MU JOJDKHA CBOEBPEMEHHO
BOCCTaHABJINBATHCS.

CylecTtByer  ONpeaeieHHbII MOPANOK  pa3pelieHus KOJUJIU3UU,
NpPEAYyCMOTPEHHBIM COBPEMEHHBIM MEXKJyHAPOAHBIM MpaBoM. Kpome Toro, B
KQXKJIOW CTpaHE€ Ha KOHCTUTYLUIMOHHOM YpOBHE, a B OTACJIbHBIX CIydasX U B
OTpacCIIIX MpaBa, JOJKHBI COAEPKATHCS MPUHITUIIBI, TO3BOJISIONINE YCTAHABINBATh
MPaBUJIO: MPU PACXOXKJIECHUM HOPM HAIIMOHAJIBHOTO MpaBa € MEXIyHApOIHBIM
JEUCTBYIOT HOPMBI MEXAYHAPOTHOTO MpaBa. ITO KacaeTcsl MPEkKE BCETro MpaB U
OCHOBHBIX CBOOOJI uejoBeKa M OOIIECTBEHHOU Oe3omacHocTh. OIHAKO Jaxe
KOHCTUTYIIMOHHOE 3aKpeIIeHUE TaKoro oOIIero npaBuiia He PeIIUT OOJIBIIMHCTBA
npo0sieM, Tak Kak BBEIACHHE «IIOCTOPOHHE» HOPMBI B CJIOKHBIIYIOCS B CTpaHE
CUCTEMY HOPM U HWHCTUTYTOB IIpaBa HEpPEAKO BjedeT 3a coboill ux
paccornacoBaHue. UToObl ATOTO HE MPOMCXOAMIIO, HYKHO IOCIIEIOBATEIHHO H
TIIATEIIbBHO OOHOBUTH LETbIE TPYNIBI IOPUANYECKUX HOPM, a MOXET OBbITh, U
LEeJble OTpaciu IpaBa, IMOCKOJIbKY COINIACOBAHME HAIIMOHAJIIBHOTO IIpaBa C
MEKyHAPOIHBIM MPABOM ONPEACISIET JEMOKPATUUECKYO HAPABIEHHOCTh BCETO
HOPMAaTUBHOT'O MacCHBa BHYTPUTOCYJJapCTBEHHOTO IpaBa.

CornacoBaHue BHYTPUTOCYAapCTBEHHOI'O TIpaBa C  MEXKIAYHAPOIHBIM
MPOUCXOJUT KaK Ha HOPMOTBOPYECKOW CTajuu, TaK M HaA CTaJuU peaau3aluu
npasa.

B pa3nbIX cTpaHax mMo-pa3HOMY pEIIAIOT BOIPOCHI COIJIACOBAaHUS HOPM
HAllMOHAJILHOTO 3aKOHOAATENILCTBA C HOPMaMU MEXIAYHApOJIHOro mpama. Tak, B
benbrun, Tonmnangum, @panmuu, CIHIA, [lIBeiluapun  HaIMOHAIBHOE



3aKOHO/ATEIHCTBO OOBSABISIET MEXKAYHAPOIHBIE JOTOBOPHI YACThIO MpPaBa CTPAHBI.
[Io KOHCTUTYIIMM 3TUX CTPaH MEXKIyHApOJHbIE JOrOBOPbI MOTYT JIEHCTBOBATH
BHYTPU CTpaHbl, B cdepe AeiCTBUS HalMOHAJIBLHOTO mpaBa. Hampuwmep,
Koncturyuuss CIIA npexycMarpuBaer, 4To «Hactosmas KoHCTUTyus: 1 3aKOHbI
Coenunennsix IllTaToB, U3gaHHbIE B €€ UCIOJIHEHUE, PABHO KaK U BCE JIOTOBOPHI,
KOTOpbIE 3aKitoueHbl uium OyayTt 3akimtodeHbl CoenunennbiMu  IlITaTamu,
SIBJIAIOTCS. BBICIIMMM 3aKOHAMU CTPaHbl, U CyAbH KaXXJIOro IITara 00si3aHbl HX
UCIIOJIHATH, XOTs Obl B KOHCTUTYIIMU M 3aKOHAX OTACJIbHBIX IITATOB BCTPEUATIUCH
IIPOTUBOPEYAILNE TOCTAHOBICHUSY.

Camo mpoBO3TalIEHUE MEXKIYHApOAHBIX JOTOBOPOB BEPXOBHBIM IIPaBOM
CTpaHbl — OTHIOJIb HE TapaHTUs OT HapYLICHUS MEXIYHAPOIHBIX TOrOBOPOB.
HeobOxoaum opunnyecknii MEXaHU3M UCIIOJIHEHUSI MEKIYHAPOAHBIX IOTOBOPOB B
HallMOHAJILHOM 3aKOHOJ1aTeNbeTBE. [Ipy 3TOM CyJibl JOJKHBI BBIHOCUTH PEIICHUS
HAa OCHOBE MEXIYHApOJHOIO IIpaBa B CIy4ae HECOIJIAaCOBAaHHOCTH HOPM
HAllMOHAJIBHOIO IpaBa € MEXIYHapOAHbIM IpaBoM. OCOOEHHO 3TO Kacaercs
3allUTHI PAB YEJIOBEKa U 00ECIeUEHUsI MEXIYHAPOAHOIO MPABONOPSIKA.

B psiae cTpan KOHCTUTYIIMU MPOBO3TJIAIIAIOT, YTO OOIIETPU3HAHHBIE HOPMBbI
MEKIyHAapOJHOrO IpaBa BhILIE IpaBa cTpaHbl. Tak, cT. 25 OCHOBHOIrO 3aKkoOHa
@OPI' mpexycMaTpuBaeT, 4TO «0OIMEe HOPMbI MEXKIYHAPOIHOTO IMpaBa SBISIOTCS
coctaBHOM yacTbto mpaBa Denepaunn. OHU HMEIOT MNPEUMYLIECTBO IEPEN
3aKOHAaMHU U HEMOCPEJCTBEHHO MOPOXKAAIOT MpaBa M OOA3aHHOCTH ISl KUTEJIEeH
denepanvuoit tepputopun». Crates 10 Koncturyuum Wramum onpenenser:
«IIpaBoBoii mopsimok HMramuu cormacyercss ¢ OOMENPU3HAHHBIMU HOPMaMH
MexxayHapoaHoro mpasay. IIyHkr 1 cr. 28 Konctutynuu ['peuuu riacur, 4To
«OOIIeTPU3HAHHBIE HOPMBI MEXKIYHAPOJHOTO TpaBa, a TaKKe MEXKIYHAPOJIHBIC
JIOTOBOPBI C MOMEHTA UX CAHKIIMOHUPOBAHUS MPU MOMOIIY 3aKOHA U BCTYIICHUS B
CWIIy, COIJIACHO  IIOJIOXKEHUSIM  CaMOro  JIOrOBOpa,  SIBISIFOTCS  YACThEO
HallUOHAJILHOTO TMpaBa ['penud W UMEIOT MPEUMYIIECTBO TMEpell 3aKOHAMU,
npotuBopedamiumMu  umM». COOTBETCTBYIOIIME W3MEHEHHSI BHECIW B CBOE
3akoHoAaTtenbcTBO U  Hpmanaus (ct. 29 Koucturyuuwu), [lanus (3akoH o
npucoeaunenun Jlanuu k EBpomeiickum coobmectBam), Hopserus (ct. 29
Koncturynun), Poccus (ct. 15 Korctutyiun).

Korma peusr umaeTr o corjzacoBaHMM BHYTPUIOCYIJApPCTBEHHOIO IIpaBa C
MEXAYHAapOJHbIM, TO HEOOXOJUMO MMETh B BHUJY, UYTO 3TO COTJIACOBAHUE MOKET
ObITh AU depeHIPOBaHO U MO BUAAM MCTOYHUKOB IpaBa. A 3TO 3HAYUT, YTO BO
BHYTPUTOCYJIapCTBEHHOM MpaBE MPEIMETOM COIJIACOBAHUA C MEXIyHapOIHbIM
IPaBOM MOTYT OBITh UX KOHCTUTYIIMH, 3aKOHBI, aIMUHUCTPATUBHBIC U CyAcOHbBIC
aKTBhl.

CnenoBarellbHO, pe4Yb MUAET O COIVIACOBAHMM KaK Ha  YpOBHE
HOPMOTBOPUYECKOI, TaK U Ha YPOBHE MPABONPUMEHUTEIBHOMN AEATEILHOCTH.

B rocymapctBe, mpuHsABImIEM Ha ceOs 005S3aTENbCTBO JOOPOCOBECTHO
coOI0IaTh MEXAYHApPOJHbBIE JIOrOBOPBI, BCE HAIMOHAJIbHBIE IIPABOBBIE AKThI
JIOJDKHBI OBITh COTJIACOBAHBI C MEXIYyHApOIHO-IIPABOBBIMU MPEANMUCAHUAMHU. DTO
TpeOOBaHUE BHITEKACT TAKXKE M U3 IMOJOKECHUS MpUMaTa MEXIyHApOJIHOro IMpaBa
nepen HauuMoHANbHBIM. [Ipu 3TOM 3akoHOJATENb MOJKEH CTPEMHTHCS, UYTOObBI



IPEANUCAHNS HAMOHAIBHBIX MMPABOBBIX aKTOB HE MPOTUBOPEUMIIN MPEAIUCAHUSAM
MEXAYHapOIHOIO MpaBa.

OcHOBHas poJib O OCYIIECTBIEHHUIO COTJIaCOBaHUS HAILIMOHAJIBLHOTO MpaBa C
MEXIYHAapOJHBIM BO3JIO)KEHA Ha CHElHaJbHbIE OpraHbl, T.e€. CyOBEKTHl IpaBa,
KOTOpbIE ~ MOTYT  OCYUIECTBUTh  MpOLIECC  COIVIACOBaHMUS  HA  CTaJuU
HOpMOTBOpuecTBa. K Takum opraHaMm OTHOcATCS: 1) NOJHOMOYHBIE W3/1aBaTh
BHYTPUIOCYJIapCTBEHHbIE ~ NPAaBOBbIE  aKThl; 2)  o0jajamIiue  MpaBoM
3aKOHOJATEIbHON MHULIMATUBBI.

CoryiacoBaHue  BHYTPUTOCYJApPCTBEHHBIX  IPABOBBIX  aKTOB  (HOPM)
OCYLIECTBJISIETCS CO BCEMHM HCTOYHHMKAMHU MEXIyHapOJHOro IpaBa. B mepByro
ouepesb — 3TO COIVIACOBAaHME HALMOHAJIBHOTO 3aKOHOAATENIbCTBA C IMPUHLUIAMHU
MEXAYHapOJHOrOo mpaBa. B  maHHOM cilydyae  BHYTPUIOCYJAapCTBEHHOE
3aKOHOJATENbCTBO  COIVIACYETCS C OCHOBHBIMU HadyaJlaMH  COBPEMEHHOI'O
MEXAYHapOHOro npaBa. OCHOBHbIE NPUHILIMIIBI COBPEMEHHOIO MEXIYHAPOIHOTO
npaBa — 3TO HOPMBI BBICHIME W HMIeEpaTuBHbIE. VX Ha3pIBalOT HOpPMaMH,
UMEIOIIMMH  Xapakrtep jus cogens. OHM conepxkarca B YcrtaBe Opranuzauuu
OO0bennuennniXx Hamuii, B 3akimountensHOM akte CoBelanus 1o 0e30MacHOCTH U
corpyanuuectBy B EBpome 1975 r. Otu npuHuunel GopMyIupyrOT KOpPEHHbIE
Hayajlla MpaBOBOM cucteMbl BooOmie. Takum o0OpazoM, corjacoBaHue
HAallMOHAJIbHBIX TIPABOBBIX AaKTOB C OCHOBHBIMM HadaJlaMM COBPEMEHHOIO
MEXIYHapOJIHOIO IpaBa SBISIETCS O0S3aHHOCTBIO TocyaapcTBa. Bo-BTOpBIX, 3TO
COIVIACOBAHME HAIIMOHAJIBHBIX IPABOBBIX AKTOB C HOPMaMH MEKIyHApOIHOTO
npaBa. Ha cragum HOpMOTBOpUYECTBA BHYTPUIOCYAAPCTBEHHBIE IPABOBBIE AKThI
COrJIacyrTCsl KaK C HOPMATHUBHBIMM IPEANMCAHUAMU CHUCTEMBI MEXIYHAPOIHOTO
IpaBa B LEJIOM, TaK U C KOHKPETHO-ONPEACICHHOM HOPMOW WIIM TPYIIIOW HOPM
MEXAYHapOJHOIro Mpasa. HalMoOHaNbHO-IPABOBBIE AKThl COIIACOBBIBAIOTCS C
MEXIAYHApOJHBIMU JIOTOBOPaMH, C MEXIyHapOAHbIMH OOBIYasIMU, a TaKXeE C
aKTaMu MEXTYHapOIHbIX OpraHu3aLui. B CBOIO ouepenb
BHYTPHUIOCYJIapPCTBEHHBIE aKThl (MCTOYHUKHU IpaBa) JOHKHBI COTJIACOBBIBATBHCS C
pemienusiMu MexaynapogHoro Cyna u ero cyneOHoi nmpaktukoi. Kacaercs 3To
IPEXJIe BCEro MpaB 4yeloBeKa M oOLIecTBeHHON Oe3omacHocTu. Hama cynebnas
MIpaKTHKa yKe IbITaNach BOCIIPUHSATD 1991 (S0 COTJIACOBAHUS
BHYTPUTOCYJIapCTBEHHOTO IpaBa C MEXAYHAPOAHBIM, O YEM CBHUAECTEIBCTBYET
nestenbHOCTh ObIBIIETO Komurera Koncrurynunonnoro Hamzopa (KKH) CCCP no
3alIMTe TIPaB U CBOOO/I YeIOBEKa.

I'maBHas 3aga4a npy COrNIACOBAHUN HOPM BHYTPUTOCYJAPCTBEHHOI'O IIPaBa C
MEXAYHapOJHO-NIPABOBBIMM aKTaMH — 3TO IIPUBEJEHUE B COOTBETCTBUE C
MEXAYHapOIHO-IIPABOBOM CHCTEMON HALlMOHAIBHO-IIPABOBBIX HOPM.

I'ocynapcTBo, npuHsBIiliee HA ceOsl 00s3aTENBCTBO COOMIOIATH U BHITIOIHATh
N00OpPOCOBECTHO MEXKIYHAPOIHO-IPABOBBIE AKThI, JOJKHO COIJIACOBBIBaTH CBOE
HAllMOHAJIBHOE 3aKOHOJATENICTBO € MEXIYHAapOJIHbIM NpaBoM. Bce cyOBeKTbI
BHYTPUIOCYJIapCTBEHHOI'O  MpaBa JIOJDKHBI  COACHCTBOBaTH  3(PPEKTUBHOMY
UCIIOJIb30BAHUIO  TOCYJAapCTBOM  CBOMX  MEXKIOCYJAapCTBEHHBIX MpaB U
J00POCOBECTHOMY BBIMIOJHEHUIO UM €r0 MEXTOCYIapCTBEHHBIX 00sS3aHHOCTEN, BCE
NOCIIEAYIONINE JCHCTBUSA O3TUX CYOBEKTOB JIOJKHBI  COTJIACOBBIBATHCS €



MOJIOKEHUSIMU ~ MEKIYHapogHOTrOo TmpaBa. Takum o00pa3oM, 3aKOHOAATENb
NPUHUMAET MEPbI, YTOOBI COTIIACOBBIBATH HOPMBI BHYTPUTOCYIAPCTBEHHOTO MpaBa
C MEXIyHapoJIHbIM TpaBoM. Takumu wmeToaamu (croco0aMM) COTIJIacOBaHUS,
KOTOPBIE CIIOKWINCH B TIPAKTUKE Pa3HBIX TOCYIAPCTB, SIBISIOTCS:

1) oTchuika;

2) peuentus;

3) yaudukanmus;

4) npeoOpaszoBaHue;

5) co3aHue CenuaaIbHOTO MPAaBOBOTO PEXKUMA;

6) OTMEHa  BHYTPUTOCYJIApPCTBCHHBIX  aKTOB,  IPOTHBOPEYAIIUX
MEKTyHApOHBIM 0053aTeIbCTBAM.

He3aBucuMo oOT TOro, KakoMy W3 pPACCMOTPEHHBIX BBINIE METOJ/IOB
3aKOHOJIaTeIbCTBO CTPAHBI OTJAACT MPEANOYTEHHE, HEOOXOJUMOCTh COTIaCOBaHUs
HAI[MOHAJIBHOIO TIpaBa C MEKIYHAPOJIHBIM TPH  TPOTUBOPECYHH  HOPM
BHYTPHUTOCY/IapCTBEHHOTO TMpaBa C MEXKIyHapOAHBIM TIPAaBOM  OCTAeTCS
aKTyaJbHOU MPOOIEMO.

B ropuandeckoil MpakTHKE OYEHb YacTO BCTPEYAIOTCS CHUTYalldH, KOIJa
BO3HUKAET HEOOXOJUMOCTh COTJIACOBAaHUS BHYTPHUTOCYAApCTBEHHOTO TMpaBa C
MEXIyHApOJHBIM Ha CTaJdW pealu3anud mnpaBa. HeoOXOoaMMOCTh TaKoro
COTJIACOBaHUsI OOBIYHO OBIBACT, KOT/Ia BO3HUKACT KOJUIM3HS MEXy HOPMaMH dTHX
NPAaBOBBIX CHCTEM W TIPOSIBISIOTCS TPYAHOCTH TMPU WX COMIacoBaHUHW. Ecmun
BHYTPUTOCYIaPCTBCHHBIE TPAaBWJA OTIUYAIOTCS OT TPAaBHI MEXKIyHAPOIHOTO
mpaBa W TOCYJIapCTBO MPHUHSIIO 0053aTeNbCTBO JIOOPOCOBECTHO COOJIOIATH
MEXTyHApOJJHBIC JIOTOBOPHI, TO HEOOXOIUMO MPHUMCHSTH IOCICIHUE. TakuMm
o0pa3oM, ecTb HEOOXOJUMOCTh HW3JIaHUSI TOCYJAAPCTBEHHO-IIPABOBOTO aKTa 00
UCIIOJTHCHUM  HOPMBI  MEXAyHapoJHOro TmpaBa. B  gaHHOM  ciydae
TOCYy/JIapCTBCHHBIC OpraHbl W  (U3WYCCKUE JIMIA HAACISIIOTCA  IPABOM
HETIOCPEJICTBCHHOTO MPUMEHEHHSI HOPM MEXKyHAPOJIHOTO IpaBa. DTH CYOBEKTHI
BHYTPHUTOCY/IapCTBEHHOTO TIpaBa HE COIMVIACOBBIBAIOT TNPEANMHUCAHHUS HOPM
HAI[MOHAJIBHOTO MpaBa ¢ HOPMaMU MEXyHAPOJHOTO MpaBa, a Pean3yloT TOJIbKO
HOpPMBI MEXAyHapoaHoro mpaBa. Kacaercs 3To mpexkae Bcero mpaB M CBOOOJ
YeJI0BeKa M 00IIeCTBEHHON 0€30MacHOCTH.

Ho Ha mpakTuke BcTpedaroTcs Clydad, KOTJIa €CTh KOJUTH3USI HOPM TpaBa,
T. €. HOpMa MEXTyHApOTHOTO npaBa, «TpeBpaIeHHAs BO
BHYTPUTOCYIapCTBCHHYI0, U HOpMa, BHOBb NPUHATas B HAIMOHAJIHLHOM IIpaBe,
MOTYT MIPOTUBOPEUYUTH IPYT APYTy. B naHHOM cilydae BOHHUKAIOT TPYIHOCTH JJIS
pealin3anuu dTHX HOPM cyObekTaMu mpaBa. OOBIYHO B HAITMOHAJILHOM IIPABE MPH
KOJUTU3UU JCHCTBYET NIPHHIMII lex posterior derogat priori («0O31IHEE U3TAHHBINA
3aKOH OTMCHSCT paHee W3JIaHHBI»). B JIaHHOM ciydae TOXE IOJYYHTCS, YTO
MO37HEE M3JIaHHBIN 3aKOH OTMEHUT paHee M3JaHHBIM (Ta HOpMa, KOTopas Oblia
MPUHATA BO MCIOJHEHUE MEXIYHApPOIHOTO o0s3aTenbcTBa). Ciydaercs Tak, 4To
3aKOHOJIaTeNlh KaKUM-TO 00pa3oM He MPEeayCMOTpeN Takue pacxoxaeHus. O1HuM
U3 MPAKTUYECKUX CIIOCOOOB MPEAYNPEIKACHHS KOJUTM3UI B IIPaBONPUMECHUTEILHON
NPAaKTHKE TOCYJApCTB SBJISCTCS 3aKPEIICHHE KOHCTUTYLHOHHOIO IPHUHIIKIIA
IPUOPHUTETA MEXKITYHAPOIHOTO MIpaBa B OTJACIBHBIX CIydyasX M B OTpAcisixX Mpasa, a



TAaK)K€ CO3JaHUE HAa OCHOBE MEXIyHapOJHOIO TMpaBa yHU(PUUHUPOBAHHBIX
MaTepHaAIbHBIX HOPM BHYTPEHHETO MpaBa.

briBaroT 151 Ipyrue TPYJHOCTH. Hanpuwmep, BIIpaBe B0
BHYTPHUIOCYJIapPCTBEHHBIE OPTaHbl, CyJeOHAas BIACTh TOJIKOBATh «IIPEBPAILCHHBIN
3akoH? BrpaBe 1M HAIMOHANBHBIN CyJ TOJKOBAaTh MEXKIYHAPOIHBIM JOTOBOP?
Ecnu BmnpaBe, TO W3 IpeANUCaHUNA KaKOW MPaBOBOW CHUCTEMBI (MEXIyHapOIHOU
WM BHYTPUTOCYJAPCTBEHHOW) OH JOJKEH UCX0AuTh? Tak, B HEKOTOPBIX CTpaHax
(ABctpusa, CIIA wu ap.), UCXOAs W3 TEOPUH Ppa3fCICHUsI BIACTEH, 3a CYIbSIMHU
IPU3HAETCS MPABO TOJIKOBATh MEXAyHApoJHble noroBopbl. IIpencraBnsiercs
OTIPaBIaHHBIM MPUACPKUBATHCS TAKOTO MOX0/a, MO0 cyzeOHas BIacTh HapaBHE C
3aKOHOJATEIbHOM BJIACTHIO BIPAaBE TOJIKOBATh KaK HAI[MOHAJIbHBIE 3aKOHBI, TaK U
MEXKIyHapOJIHbIE JOTOBOPBI, MCXOHsl W3 HJIEU TOCHOJICTBA IpaBa Kak B
MEKTyHAPOIHbIX, TAK U BO BHYTPUTOCYAAPCTBEHHBIX OTHOIICHUSX.

HanunonanbHbIe CyJIbl UIMEIOT ITPaBO HE TOJBKO TOJKOBATh MEXKTyHAPOIHBIH
JIOTOBOpP, HO M OOBSBIATH HE MOMIEKAIIMMH MPUMEHEHUIO U OTMEHE HOPMBI
BHYTPHUIOCYJIapCTBEHHOI'0 MpaBa, MNPOTUBOPEYALME MEXKIyHApPOIHOMY MpaBy.
Takoro mnonxona Hayan Obulo mOpujepkuBaTbess u  ObBIIMA  Komurer
Koncturynmonnoro Hamzopa (KKH) CCCP B cBoeli mpakTuke MO jejiaMm Ipas,
cB0O0O/I 1 00s13aHHOCTEHN TPaXKJIaH.

Takum 006pa3zoM, KOHCTUTYIHMOHHBIA MPUHIMUI MPUMaTa MEXIYHAPOIHOTO
paBa, a B OTIEIbHBIX CIy4YasX M B OTpACIAX I[paBa, CHUMET MPOTUBOPEUHS U
HECOIJIaCOBAaHHOCTH BHYTPUIOCYAAPCTBEHHOIO MPaBa ¢ MEXIYHAPOIHO-IPaBOBOM
CHUCTEMON.

N3 3TOro momnokeHHsl BBITEKAET, YTO CYOBEKThl HAIMOHAIBHOTO TpaBa
JOJKHBI COOJTI0/1aTh, TOJKOBATh U PYKOBOJCTBOBATHCS MPUHIIMIIAMH W HOPMaMu
MEXIyHApOAHOTO TMpaBa. M 3TOMy SBHBIM NpuUMEp IEATEIHHOCTh OBIBIIETO
Komutera Koncturynmonnoro Hamzopa CCCP mo 3ammte mnpaB U CBOOOJ
rpaKaaH, GpakKTUYECKH HUCTIOIHABIIEro 00s13aHHOCTH KoHcTuTynmonnoro Cya.

CoracoBbIBaTh MEXJIYHApOJHOE U BHYTPUIOCYJAPCTBEHHOE IpPAaBO Ha
CTaJMM peaju3aliy MpaBa MOTYT OMHMO 3aKOHOJATeNsl U cyAeOHble opraHbl. B
IPAKTUKE HA CTaJAMM peann3aluuu GU3HMUECKUMHU U IOPUIUYECKUMHU JUIAMU CBOMX
npaB M OO0S3aHHOCTEH MOTYT BO3HUKHYTH MpPOOJIEMbl COTJIACOBAHUS HOPM
BHYTPUIOCYJIapCTBEHHOTO IIpaBa € HOpPMaMU MEKJIyHapoJAHOro mpasa. Tak,
HallpuMep, TaKue CIydyan BO3HHMKAIOT, KOrJa yKa3aHHbIE JULA IOCTYNAKT IO-
MHOMY WIM K HUM MPUMEHSIOT HOPMBI, HE COBIAJAIOIINE C TEMHU, KOTOpPbIE
roCcyJIapCcTBa 00S3BIBAMCH COOJIFOAATh B MEXKTYHAPOHOM JIOTOBOPE.

Kak yxe Obuto mokaszaHo, (U3MYECKHE W IOPUIUYECKUE JIHIA SBISIOTCS
cyOBeKTaMM  MEXAYHApOJHOTO MmpaBa. Takum  00pa3oM, MpeanucaHus
MEXAYHApOIHOIO MpaBa paclHpoCTPaHSAIOTCS HE TOJBKO Ha FOCYJapcTBO, HO U Ha
ero moAjaHHbIX. Pa3 rocymapcTBo B3sul0 Ha cebsi 00S3aHHOCTH COOIIOIATH
IOpEINUCaHusl MEXIyHAPOJHOTO MpaBa, TO M CYOBEKTHl HAI[MOHAJIHHOTO IpaBa
JOJIKHBI MOCJEN0BaTh 3TOMY. D(PPeKTUBHOE (PYHKIIMOHMPOBAHUE MPABOMOPSIKA
KaK B Mmaciutade CTpaHbl, TAK U B MEXIYHAPOJHOM IUIAHE 3aBUCUT OT TOTO,
HACKOJBKO  JIOOPOCOBECTHO  CYOBEKThl  pEalM3ylOT  MpPEINUCaHus  Kak
BHYTPHUTOCYIapCTBEHHOTO, TAK U MEXIYHAPOJHOTO MpaBa.



B kaxagoM rocymapctBe JODKEH OBITh CO3/aH JOCTAaTOYHO UETKUU
MEXaHHU3M COTJIACOBAaHUS HAIIMOHAIBHOTO TMpaBa C MEXIyHapOIHO-IPAaBOBOU
CUCTEMOM. DTO 00ecrneyuT B KOHEUHOM cyeTe HauboJiee MOJHOE COOJI0JEHUE U
OXpaHy MpaB U CBOOO]I YEJIOBEKA, a TAKXKe 00IeconaIbHy0 0€301aCHOCTb.

Bonpocsl 1151 camonpoBepKu

1. B dem BbIpaxaeTcst o01as couuaibHasi MPUPOAa MEXAYHAPOIHOIO U
BHYTPUIOCYIapCTBEHHOTI'O ITpaBa’?

2. B3anmopencTBre MEXyHapOAHOIO U HAIMOHAIBHOIO IIPaBa.

3. [TpumaT COBpEMEHHOI0 MEXIyYHApPOJHOTO IIpaBa HaJ HAllMOHAJIBHBIM
3aKOHOJIaTEIbCTBOM.

4. MexynaponHoe IIpaBo 51 COBPEMEHHOE POCCHUICKOE
3aKOHOJATENbCTBO.

3. CornacoBaHye HalMOHAIBHOTO 3AKOHOAATENBCTBA C MEXKIYHAPOIHBIM
IPaBOM Ha CTaJ MU 3aKOHOTBOPYECTBA.

6. CornacoBaHre HalIMOHAIIBHOTO 3aKOHOAATENBCTBA C MEXKIYHAPOIHBIM
IPaBOM Ha CTaJUU IPUMEHEHUS IIpaBa.

7. MexayHapoJiHOE IIpaBo U Cy/ieOHast BJIaCTh.

8. EBporneiickoe nmpaBo U pocCUCKOE 3aKOHOIaTEIbCTBO.
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9.1. IloHsiTHe MPaBOCO3HAHUS

JUIss COBpEMEHHOM HW3HHM XapaKTepHO MEpeIryieTeHue pa3HooOpa3HbIX
UHTEPECOB, MOTPEOHOCTEN  OTHENABHBIX JIIOAEH M COUMAJIbHBIX [Py,
COOTBETCTBEHHO M PA3JIMYHOE OTHOIICHHE JIIOJEH K OOIECTBEHHBIM SIBICHHSIM, B
TOM YHCJIE U K FOPUANYECKON NEUCTBUTENBHOCTH. OHN CO3HATEIBbHO BBIIOJIHSIIOT
IpeIIucCaHus PAaBOBBIX HOPM M 3aKOHOB, IPYTHe€ — TaK WK MHaue (YMBILIJIEHHO



WIM HEYMBILUIEHHO) — JOIYCKAaIOT OTCTYIUIEHWE OT HuX. MHbIMH ciioBaMH, y
JHOJEH, COLUMAIbHBIX TPYNN HEOJAMHAKOBOE IIOHUMAHWE M OTHOIIEHHE K
IOPUINYECKON JEHCTBUTENBHOCTH (TIPABOBBIM HOpMaM, HOPUAMYECKH 3HAUYUMbBIM
JNEUCTBUAM U T. 11.), T. €. Y HUX Pa3HOE MPABOCO3HAHUE.

[IpaBoco3Hanue — 310 OAHA U3 (POpPM, BUAOB OOILIECTBEHHOIO CO3HAHMS.
Crneuuduka mpaBoCO3HaHUS MO CPABHEHHUIO C APYTMMH BUAAMH OOIIECTBEHHOTO
co3HaHUs (TOJUTUYECKUM, PEIIMTHO3HBIM, HPABCTBEHHBIM) B TOM, YTO B HEM
BBIPAKAETCS OTHOLIECHUE K FOPUANYECKON IEUCTBUTEIBHOCTH, U, YTO XapPaAKTEPHO
JUIS. TIPAaBOCO3HAHMS, 3TO OTHOILIECHUE IMEPEAAECTCS Yepe3 TEPMHUHBI «IpPaBay H
«o0s3anHOCTMY. [Ipexae Bcero, kakoW AOMKHA OBITH Mepa MPaBOBOM CBOOOJIBI,
XOPOIIIO JIM 3alUIICHBI CyObEKTUBHBIE TIPaBa, KAKUMH OHH JIOJDKHBI OBITh, KAKUMU
JOJKHBI OBITh IOpUAMYECKHE O0S3aHHOCTH, T. €. B IPABOBOM JOJDKEHCTBOBAHUU C
aKIEHTOM Ha Mepy IOPUIUYECKHX IMpaB u o0s3aHHOCTeH. [loaTOMYy npasocosnanue
MOJICHO Onpeodeiums KAk O0OHY U3 (opm, U008 00WeCmBeHH020 CO3HAHUSI, 8
KOMOPOM 8bIpadicaemcs OmHouleHue ooetl K 1opuouieckol 0eucmeumenbHoCmu,
K Npasogot Mmamepuu.

B orecuyecTBEHHON KOPUIMYECKOM JUTEPAType YaCTO IPABOCO3HAHUE
OTNPEICIIAIOT KAK «OTPAKEHHE IOPUINIECKOH TeHCTBUTEILHOCTHY , @ B HEKOTOPBIX
y4eOHUKaX M0 IOPUCHPYIEHIUMU AaXKe IMPOCTO KaK «OTPAXKEHHE HOPM IIpaBa,
3aKOHOAATENbCTBA». [IpaBoCO3HAaHME XapaKTEpU3YETCsl OTHOIICHUEM JIIOACH HE
TOJIbKO K TIpaBy KakK COBOKYIHOCTH O(UIMAIbHBIX MPABUJI TOBEJICHUSA,
3aKpEIUICHHBIX TOCYJapCTBOM, HO W OTHOLIEHHWEM K pEaJbHOMY COCTOSIHUIO
IIPaBONOPSAJKA, KO BCEM IOPUAMYECKHA 3HAYMMBIM JIEUCTBHUSM, K TOMY, 4TO
IIPOUCXOJUT B MPAaBOIPUMEHUTEIBHON U PABOOXPAHUTEIBHON IEATEIBHOCTHU: KaK
MPAaBOOXPAHHUTENbHBIE  OpPraHbl ©W  CcyjaeOHas  BJIacTh  pearupyroT  Ha
[PaBOHAPYIIEHUS] M MPECTYMHOCTh, T. €. OTHOLIEHUEM KO BCEH IOPUINYECKON
MaTepUH IpaBa, HE TOJBKO K KAKOMY-TO OJHOMY €€ KOMIIOHEHTY, HO U KO BCEM
IOPUIUYECKUM SIBJICHUSIM.

OTHoOILIEHHE K IOPUANYECKON JEUCTBUTEIILHOCTU BBIPAXKAETCS U B APYrUX
dbopmax OOIIECTBEHHOIO CO3HAHUSA, TaK KaK BCE OHM B3aUMOCBS3aHbl U
B3aUMOJICUCTBYIOT. B3aumMopeilcTBys apyr ¢ apyroM, ¢GpopMmbl OOUIECTBEHHOTO
CO3HAHMUS ONPEACISIIOT LEJIW M CTaHAapThl IOBEJCHUS, B COOTBETCTBUU C
KOTOPBIMU CyOBEKTbl OTHOLIEHUHN JOJKHBI COU3MEPATH CBOU MOCTYNKU. OcOOEHHO
TECHO  B3aMMOJCHCTBYIOT IIPAaBOCO3HAHME W  HPABCTBEHHOE  CO3HAHHE.
HpaBcTBeHHbIE OPUEHTHUPHI, NPEICTaBICHUS O J00pe, 37I€ U CIPaBEIMBOCTU
MPOHU3BIBAIOT COAEPKAHUE MPABOBBIX B3IJIAJIOB U BO MHOTUX CIydasX JIEkKaT B
ocHOBe ux ¢opmupoBanus. [IpaBoco3HaHME TaKKe CBSI3aHO C MOJIUTHUYECKUM U
PEJIUTHO3HBIM CO3HaHHEM. Te, KTO HaCTPOEH ATaTMYECKH, 0CO00 MOJUEPKUBAIOT
B3aMMOCBS3b MPABOCO3HAHUS C MOJUTUYECKUM CO3HAHUEM, pacCMaTpUBasl MPaBO
KaK pe3yJbTaT MOJUTUYECKON BOJIM, APYIME — C PEIUTHO3HBIM CO3HAHUEM.
Hanpumep, m3BecTHBIM pycckuil penuruosnbiii ¢gumiocod u ropuct UW. Unbun

! O6mmas Teopus mpasa. H. Hosropox, 1993. C.474; OGuiasi Teopusi rocyaapcrsa u
npasa. T. 2. Teopus npasa. M., 1998. C. 378; OGmas Teopus mpasa u rocyaapcrsa. M., 1994.
C. 159.



CUMTaJ, YTO MPABOCO3HAHUE OOJIBIIE BCETO CBA3AHO C PEIIMTUO3HBIM CO3HAHUEM.
OH mucaln, 4To «3CTETUYECKUH BKYyC, caM IO cebe, HE MOXKET MPETEeH/I0BAaTh Ha
BEPXOBEHCTBO B BOIPOCAX MPABOCO3HAHMS; HAYYHOE MBIIILJIEHUE, caMo 10 ce0e, He
B COCTOSIHUM HAIIPaBJISTh TFOCYJApPCTBEHHOTO JEATENS; U JIAXKE COBECTh MOMKET
OCTaBUTh B HEKOTOPOW OECIOMOLIHOCTH TOT0, KTO BeJeT 00prOy 3a mpaBo. OaHa
PENATHS OKA3bIBACTCS 3/16Ch B UCKITIOUHTETBHOM MOTOKEHUN» .

N3 BbIIECKAa3aHHOIO MOXHO CHEJIaTh BBIBOJ, YTO IIPaBOCO3HAHUE
TEeCHEHIIMM 00pa30oM CBSI3aHO C camoil ujaeei mpasa. [IpaBoBbie uyen o cBoOoE
JMYHOCTH, O COLMAJIBbHOM PABEHCTBE U CIPABEIIMBOCTH BCErJa CIIYKWIH
MEpPUJIOM YEJIOBEYECKOTO IMOBEJACHHS, U MOTOM OHM IOJYYAIH 3aKOHOJATEIIBHOE
IIPU3HAHUE LMBUIM30BAHHBIX rocyaapcTB. lIpaBoBoe CO3HaHME T€HETUYECKU HU
VCTOPUYECKHU MPEALIECTBYET BCAKOMY ITO3UTMBHOMY IIPaBy, 3aKOHOTBOPYECKOMY
npoiieccy. Oco3HaHUE COIMAIbHOM IEHHOCTU JIMYHOCTH, €r0 WHIUBUIYATbHBIX
IIpaB, UX €CTECTBEHHOI'0 XapaKTepa — Y>Ke€ TOBOPUT O TOM, UYTO 3aKOHOJATEIBCTBO
KOKJIOr0  rocyJapcTBa, CUMTAIOMIEro ce0s  JEeMOKpPAaTUYECKUM,  O0S3aHO
pU3HABaTh, COOIIOATh U FapaHTHUPOBATH BCEOOIME OCHOBHBIE MpPaBa U CBOOObI
YEJIOBEKA U IPaKJJaHUHA.

[IpaBoco3HaHue XapaKTepU3yeTCsl MPEEMCTBEHHOCTHIO. M3 MOKOJIEHUs B
[IOKOJICHUE MOTYT MEPENAaBaTbCs WIACHU, B3IJIAbL, NPEACTABICHUS O IIpaBe.
Bo3moxxHO BocHpuaTHE NPABOBBIX HJEH, B3IVISAOB, BbIPAaOOTaHHBIX JIPYTUMHU
Hapojamu. [IpumepoM 3TOro Ciay>kKuT penenius (3aMMCTBOBaHUE) PUMCKOTO TTpaBa
B 3anagHod EBpome, koTopas ceirpana 31€Ch Ype3BbIYAHO BaXXHYIO pPOJb B
pPa3sBUTUM TPABOBBIX CHCTEM. PHMCKOE 4YacTHOE IMpaBO C €ro pa3BUTHIMU
MHCTUTYTAMM W  BBICOKOM IIKOJOW  IOPUAMYECKOTO  MBILUICHHUS  CTajo
MHOTOBEKOBBIM OPUEHTHUPOM JUIS MPABOBBIX CHCTEM 3aIlaJHbIX TOCYIapCTB,
KOTOpbIE€  CTPEMUJIUCh O00ECHEYUTh HMHAMBUIYAIBHYIO CBOOOAY  KaXKJIOTo
rpaxganuHa. lllupokoe pacmpocTpaHeHne OHO TMOMY4YWwIO Ojarojgapst Tem
€CTECTBEHHO-TIPABOBBIM IIPHUHIIUIIAM, KOTOPBIC OBLIN 3aJ0KEHBI B OCHOBY JIAHHOM
cucteMbl npasa. Ha HoOBeHIIME 3aKOHONATENbHBIE AKTbl MHOTHX E€BPOIEUCKUX
roCyapCTB HAJIIOKWIIM OTIEYATOK POMAHCKUE MPABOBbIC Tpaaulu. OHU UMEIOT
YepThl, KOTOpble OBUIM  CBOWCTBEHHHI  PUMCKOMY  YacTHOMY  IpaBy:
VHJIMBUIyaJIn3M, CBETCKUM XapakTep, BBICOKUM YPOBEHb IOPUIAUYECKON TEXHUKHU.
PuMckoMy yacTHOMY npaBy IIOCBSILIIEHO OIPOMHOE KOJIMYECTBO HAYYHBIX TPYJOB.
OnHo npenojaaercs B Ka4ecTBE 003aTEIbHOM TUCIUIIUHBI B FOPUAMYECKUX By3aX.

[IpaBoco3Hanue oOka3piBaeT O0OpaTHOE BO3ACHCTBHME HA OOIIECTBEHHBIC
OTHOIIEHUS, BBICTYMAeT KaK aKTUBHAs CWJA, CIOCOOHAs BJIMATH HAa IPOIIECCHI
COLUAJIBHBIX W3MEHEHUW, YCKOPATh WM TOPMO3UTh uUX. Hampumep, B mepsbie
roJibl COBETCKOW BJIACTH PEBOJIIOLMOHEPHI CYUTAIINA, YTO C MPOLIIBIM IMOKOHYEHO
HaBCer/la. 3HAUUT, BCAKWE IOPUJUYECKUE TPAIULHUM W BCE MPOULIOE B OOJACTU
IOPUCTIPYJICHIIMKA OBUIO TEePEYEPKHYTO, B TOM YHCJIE M CTapble 3aKOHBL. bbiia
BBIJIBUHYTA TEOPHS, YTO PEBOJIOIMOHHOE MIPABOCO3HAHNE MACC CIIOCOOHO TMOHSTH
colMajbHble MOTPEOHOCTH TOpa3/o Jydlle, 4eM KTO-Tu0O0 JApyroi. A >KHU3Hb

> Hnoun M. A. O cyuHocTH npaBoco3HaHust / Cobpanue counHenuii: B 10 1. T. 4. M.:
Pycckas kuaura, 1994. C. 387.



II0Kas3ajaa, 4YTO 3TO HE TaK: JOJITME TOAbl B HAIIEH CTpaHe LAPWIA IPOU3BOJI U
0e33akonue. I HA0OOpOT, Te€ CTpaHbl, B KOTOPBIX €CTh OOTraThieé IPAaBOBHIC
TpagulLM{, BBICOKMH YPOBEHb IPABOCO3HAHUSA M MPABOBOM KYJBTYpPbl, MOTYT
CIY’XMT TMPUMEPOM  PA3BUTOrO MEXaHU3Ma IPABOBOTO  PETYIUPOBAHUSA,
CTAOMJIBHOCTH OOLIECTBA, YBAXKEHUS YEJIOBEKA U €ro JOCTOUHCTBA.

IIpaBoCcO3HAaHME HIpacT OYEHb BAXHYK POJb B MEXaHU3ME IIPABOBOIO
perynupoBaHusi OOLIECTBEHHBIX OTHOIIEHUN, B OOECHEYEHHWH 3aKOHHOCTU H
npaBonopsaka. PasznuuHble aBTOpPBI IO-pasHOMY BBLICISAIOT W AHAIU3ZHPYIOT
DYHKIMM TPABOCO3HAHHSA B MEXaHM3Me JeiiCTBHs mpaBa’. MOXKHO yKa3aTh Ha
CIIEyIOIlNE€  OCHOBHbIE  (YHKUIMM  MIPABOCO3HAHUS —  IO3HABaTeJbHas
(THOCEOJIOTHYECKas ), OIEHOYHAs U PETYJISITUBHAS.

[To3naBaTenbHas