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IIpenucnosue

IMpennaraeMplii BHUMaHUIO 4yuTatejeil yueOHUK «IIpemmpuHu-
MaTeJibcKoe TpaBo (IpaBoBasi OCHOBA IMPEANPUHUMATEIbLCKON mes-
TEJIbHOCTH)» IIOCBSIIIEH BeChMa aKTyaJbHON B HACTOSILEe BpeMs
rmpobjieMe. B Hem aBTOp Ha OCHOBE aHalM3a ACHCTBYIOIIETO 3aKO-
HOZATeJIbCTBA U OOJIBIIOr0 (haKTUIECKOro MaTepuaia pacKpbUl 3Ha-
YyeHUe IMPaBOBOIO PETyJIMPOBaHMs IMPEeANIPUHUMATENbCKON AeATeNb-
HOCTH, MMOAPOOHO pacCMOTpea coiepkKaHue crieunduIeckon dop-
Mbl JESITEJbHOCTH, HallpaBJIeHHOW HE TOJbKO Ha W3BJIeYeHUeE
NpUOBLJIM, HO MU B KOHEYHOM CuUeTe Ha YJOBJIETBOpEHHE crpoca Io-
TpEeOUTENEN.

JlanHast paboTta MMeeT 0co0yio LIEHHOCTh Oyaromapsi TOMy, YTO B
Hel MpeIMEeTHO IToKa3aHa CBSI3b 9KOHOMMKM M IIpaBa, UCCIEA0BaHbBI
HopMBI ['paxkpaHckoro koaekca Poccuiickoit Denepauyyu, MHOTIMX
3aKOHOB M JPYIMX INPaBOBBIX aKTOB, PEryJIMpyIOLIMX 3KOHOMUYE-
CKMe€ OTHOIIEHMs, MMPUHSTHIX B €r0 pa3BUTHE.

IIpu 3TOM aBTOp He OrpaHMYMBAETCS AHAJM30M TEX WM MHBIX
3aKOHOMIATEIbHBIX MOJOXEHU, a NeTaJlbHO paccMaTpuUBaeT IPo-
O0JeMBI, KOTOpHIE XXIYyT CBOETO pEeIIeHUs. DTO OTHOCHUTCS, B YacCT-
HOCTHM, K COBEPILIEHCTBOBAHMIO 3aKOHOAATEJIbCTBA O NPEAIIPUHU-
MaTeIbCTBE.

Boapioii mpakTuyecKuii MHTEpEC MPeacTaBisIiOT TeMBI, B KOTO-
PBIX pacKpbiBaeTcsl pojib rocydapcTBa B IIPaBOBOM peTYJIMPOBaHUU
NpeANPUHUMATENbCKOM NeATEIbHOCTA, B TOM 4ucie GOpPMBI U Me-
TOJBl 3TOrO PEryJMpoBaHMsI, COAEMCTBUE Pa3BUTHIO MAajiOro Ipej-
MMPUHUMATEIbCTBA, CyneOHasl 3alluTa MpaB MMOTpeOUTEIICH.

3HayeHHe SKOHOMMWYECKUX NpeoOpa3soBaHMil, IPOBOAUMBIX B
HacTostiee Bpemsa B Poccuu, TpymHO TepeoleHUTh, OCOOEHHO ceii-
yac, B CUTyallMM BBIXOJA M3 3KOHOMMYECKOTO Kpusuca. [loaTomy
paccMOTpeHHMe IIMPOKOTO Kpyra IMpobsieM, MpaBOBOTO obecrieueHUs
WX pellleHUs] MpUIaeT HacTosIIeld paboTe COBPEMEHHOE 3By4YaHUE.
Hapsny ¢ obmmMu BompocaMy COOTHOIIIEHUSI 9KOHOMUKM M TIpaBa,
COOCTBEHHOCTH, €€ IMpUBATU3alMU U JPYTMMM aBTOP pacKpbIBaeT
pOJb TpaxkAaHCKO-TIPaBOBOTO IOTOBOpa KaK OCHOBHON mopuadue-
CcKOM (popMBI MpeANpUHUMATEIbCTBA, MOHATHE, COAEPXaHUE U Tpa-
BOBYI0O OCHOBY OaHKOBCKOI JesITeJIbHOCTU, IIpaBOBbI€ TapaHTUMU
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KOHKYPEHIIUM W OrpaHMYeHUs] MoHonoausma. CrielimaibHble TEMbI
MOCBSIIEHbI €CTECTBEHHBIM MOHOIIOJIMSIM, TOBADHBIM OMpXKaM, TOP-
TOBO-TIPOMBIIIJICHHBIM TajiaTaM, XOJIIMHTaM, HECOCTOSITeJIbHOCTH
(GaHKPOTCTBY).

HccaenoBanue Ha3BaHHBIX BbIIIE IMPoOJeM Oe3yCIOBHO Oyder
MPEICTaBISAITh MHTEPEC UIST BCeX paOOTHUKOB, 3aHMMAIOIIMXCS IIpa-
BOIIPUMEHMTEIBHON NESITEIbHOCTBIO, MPAKTUKYIOIIMX IOPHUCTOB, a
TakKe I IperoaaBaTesieii, aCIMPaHTOB U CTYISCHTOB IOpUINYEC-
CKMX M 3KOHOMUWYECKUX BBICIIIUX YYCOHBIX 3aBEICHUI.

B. @. fkosBaes,

ujeH-KoppecnoHaeHT PAH,

JNIOKTOP IOPUAMYECKUX HayK, mpodeccop,

coBeTHUK IlpesuaeHra P® 1o mpaBoBBIM Bompocam



BBenenue

1. HanpsokeHHEWIMMU YCUJIUSIMU TOCYAapCTBa, OOIIECTBA U BCEX
TPpaxIaH yIaJIoCh OCTAHOBUTh OMTACHEU NI KpU3KC B HAlllel CTpaHe,
MOJYYUBIIUI BeCbMa CUMBOJIMYECKOE Ha3BaHUE CUCTEMHOIO, OC-
TUYb CTAOMIM3AIIMK, TTIOCTETIEHHO Niepexoasiieii B pa3putue. B pado-
T€ MO MPEOJOJECHUIO €ro MOCAEACTBUI, HEJOMYIIEHUIO PeUUIuBa U
najibHelIlIeMy MOoAbeMy SKOHOMUKU HEOOXOAUMO YYUTHIBATH OCO-
OeHHOCTU 3TOro Kpusuca. CUCTEMHBIN KPU3UC O3HAYAET, BO-TEPBbIX,
4YTO B OOJbIIIEH WK MEHBIIIEN Mepe UM MOpakeHbl Bce 0e3 UCKIToUe-
HUS cpepbl U UHCTUTYTHI 00IlIeCTBA U rocyaapcTBa. Bo-BTOphIX, cUC-
TEMHOCTb KpU3HUCa CBUJIETENbCTBYET O HATMUUN OOBEKTUBHO 0OYCIIOB-
JIEHHBIX B3aMMO3aBUCUMBIX KPU3UCHBIX SIBICHUU, UX OMpPEIeICHHON
Wepapxuu, TIyOMHBI U PACIPOCTPAHEHHOCTU, KOTAA KPU3UC OJHUX
3JIEMEHTOB HEU30EXXHO MOPOXKIAET KPU3UC APYTUX, IpyTe — KPU3KC
TPETBUX U TaK aajiee 10 6eckoHedHOCTHU. [1o3HaHUe CTPYKTYphl KPU3K-
ca, ero MPUYMHHO-CJIEJACTBEHHBIX CBSI3€ MO3BOJSET YIOPSIAOYUTh U
chenaTh ynpasisieMbIMUA Pa3IWYHbIE KPU3UCHBIE SIBJEHWSI, pa30pBaTh
WX TOPOYHBIA KPYT U TEM CaMbIM TOOWMTHCS CHadajla OOIIECTBEHHOM
cTabunu3aivu, a 3aTeM MOCTYIATEIbHOTO IBUXXEHWST BIEPE/.

ITouck BbeIXxoma U3 KpuU3uca, MPEOAOJICHUE €ro MOCIEACTBUN CTa-
JIM o0lIeHalIMOHabHOM 3afaueil. be3 ee pellleHUs] THIETHBI MOIbBIT-
KA pa3BUTh TpaxkIaHCKOe OOIEeCTBO, YKPENMUTh TOCYAapCTBEHHOCTD,
JIOCTUYb OnarococTostHus ofaeil. OO0liecTBeHHasT aKTUBHOCTh Hau-
OoJsiee OTYETIMBO HAOJIIOAAETCS BO BpPEMSI MEPUOANYECKU TPOXOJs-
X BBIOOPOB OPraHOB TIPEICTABUTEIbHOW U 3aKOHOMATEIbHOU
Bractu Poccuiickoit denepanuu, ee cyobekroB, Ilpesunenta P®D,
miaB (Mpe3uaeHToB) cyobekToB Poccuiickoit denepauny U opraHoB
MECTHOTO camoyrmpaBieHusi. Kaxaplli U3 y4aCTHUKOB 3TOU CIOXK-
HOU M OTBETCTBEHHOW MOJUTUYECKOU KaMMOaHUU TIpejiaraeT CBOU
pELEenThl 3KOHOMUYECKOTO, COIIMAJIbHOTO, MOJUTUYECKOTO, TYyXOB-
Horo Bo3poxaeHus Poccuu.

3a060Toi1 00 UCKOPEHEHUHU CYIIECTBYIOIIMX HETaTUBHBIX TEHIAEH-
LM MpOoHUKHYTHI Nocaanus Ilpesunenta PO denepanbHomy Co06-
panuto P® ot 8 urona 2000 r. «Kakyio Poccuio Mbl CTpouM»', OT

Poccuiickag rasera. 2000. 11 urong.
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3 ampenst 2001 r. «He Oymer HM peBoIOLUiIA, HM KOHTPPEBOJIO-
uuit»', ot 18 anpenst 2002 r. «Poccuu Hamo ObITb CUIBHOI U KOHKY-
peHTOCTIOCO6HOI» , oT 16 Mas 2003 r., oT 26 Mas 2004 r., oT 25 arn-
peas 2005 r. 1 or 10 mas 2006 r. — Ge3 HasBanus (masee — Ilocia-
HUe C yKasaHMeM rona, nocianusi Ilpesunenra P®)’.

Jlas npouecca npeodoseHusi NOCAeOCMEUll CUCIEMHO20 KPU3Uca u
HedonyujeHust e20 NO8MOPeHUs. UMelom onpedeasroulee 3HaYeHue 08a
gaxmopa. TlepBblii — omopa Ha IpaBO, 3aKOHOAATEIbCTBO: JUIIb
yepe3 CO3JaHME€ M HEYKJIOHHYIO peaju3aluio 3aKOHOIAaTeIbCTBa,
aJeKBaTHO OTpaKaloIero IMPOUCXOMASIIMEe B OOIIECTBE IPOLIECCHI,
MOXHO JOCTUYb LIMBUJIM30BAaHHOIO MPOrPeCCUBHOIO pedopMupoBa-
HUusg Poccuu. TakoBo KaTeropuyeckoe ycTaHOBiIeHUE KOHCTUTYLUM
CTpaHbl, MpUHSATON Ha pedepeHayme 12 mekadbpss 1993 r. u oOBs-
BuBlieil Poccuiickyto Penepanuio neMoKpaTUUYeCcKUM GeaepaTuB-
HBIM MPaBOBBIM COLIMAJbHBIM U CBETCKMM T'OCYIapCTBOM.

Bropoili (akTop — mNpaBUJIbHBIA BBIOOP TOYKM IPUIOXKEHUS
rJaBHBIX ycuinid. CoOOTBETCTBYIOLIME ITOIBITKU, KaK Obl CaMu IO
ce0e OHU HU ObUIM BEIMKM, HE MPUBEIYT K YCIIEXy IPU WX pacHbl-
JICHHOCTHM II0 BCEM ITOPaXXEHHBIM KPU3MCOM CTPYKTypaM oOIlilecTBa
n rocygapctBa. CUCTeMHBI KpU3MUC JOTUYHO TpeOyeT, UYTOOBI He
MeHee CHUCTeMHBIMU ObUIM M Mepbl 1o ero jJukBugauuu. Cdepoii
TaKOr0 COCPENOTOYEHMS TIJIaBHBIX YCUJMIA IO BBIXOAY M3 KpuU3Kca
SIBJISIETCSI 9KOHOMMKA, W B IIEPBYIO ouyepeab ee (pyHAaMEeHT — IIpo-
U3BOJCTBO. be3 3h(heKTUBHO NENCTBYIOIIETO OTEYECTBEHHOIO IpO-
M3BOJCTBA HE MOXET OBITb 00CCIEUEHO YCTONMYMBOE (PYHKIIMOHUPO-
BaHME CaMOU 3KOHOMMKM KakK II€JI0r0, HEeBO3MOXHO JOCTUYb Ha-
JIEXKHOTO YOOBJIETBOPEHUS CIIpoca Ha TOBaphbl, pabOThl U YCIYIH,
MOJIMTUYECKON U COLIMAJIbHON CTaOMJIBHOCTM, BKJIIOYAsl HEOOIYIle-
HUE KOHMPOHTAUUM MexXny deaepalbHbIMA OpraHaMM TOCYdapcCT-
BEHHOI BJIaCTU W OpraHamMu BJlacTU cyObekToB PDemepalvu, a Tak-
K€ MEXIy TOCJIeIHUMU M OpraHamMy MECTHOTO caMOYIIpaBJICHUS,
HaJlaXXMBaHWE KOHCTPYKTUBHBIX BHEIIHEOKOHOMMWYECKUX CBSI3€l, B
ToM uyuciae co crpaHamu CHI'. be3 pelieHust octpeiiiux mpoodjiem
pPa3BUTUSI MPOU3BOACTBA HEBO3MOXHbI HAIOJHEHUE HEOOXOAUMBIMU
JNEHEeXKHBIMU CPelCTBAMM OIOMKETOB BCEX YPOBHEU, CBOEBPEMEHHBIE
BBIMJIATHl IpaXkJaaHaM MNEHCHN M 3apabOTHOI IUIaThl, YAOBJIECTBOpE-

" Poccuitckast rasera. 2001. 4 amp.

" Poccuiickas rasera. 2002. 19 amp.

- Poccmiickas razera. 2003. 17 mas; 2004. 27 mas; 2005. 26 amp.; 2006.
Masi.
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HUE UHBIX COLMAJIbHBIX U KYJIBTYPHbIX MOTpeOHOCTel moneil. Ilpe-
sugaeHT P® B [Mociaanuu 2006 T. HAOMHUI: «...KaK 00 abCOTIOTHOM
MPUOPUTETE — MBI HEOJHOKPATHO TOBOPUJIM O HEOOXOAUMOCTH J0-
OMBaTbCSl BBICOKHUX TEMITOB 9KOHOMUUYECKOI'O POCTa».

2. Ob6a Ha3BaHHBIX (paKTOpa U B TEOPUM, U HA MPAKTUKE WUHTET-
PUPYIOTCS, K COXAJICHUIO, MEIJIEHHO. DKOHOMUYECKUE U I0puande-
CKMe HayKM WAYT KakK Obl MmapajuleJIbHBIMM TIyTSIMU, He aefiasi JOJIK-
HBIX IIaTOB HABCTpeudy Apyr Apyry. Jlo cux mop, Mo cyTu, He co3aa-
HO KOJIJIEKTUBHBIX MOHOTrpaduii, coaBTOpaMu KOTOPBIX BBICTyMHaIN
Obl 5KOHOMUCTHI M IOPUCTBI. B 3TO#l CBSI3W BCIIOMMHAETCS NaBHSIA
cryaeHueckas rmopa. FOpuauyeckuit dakyabreT JIeHMHrpaacKoro
TrOCYJapCTBEHHOTO YHUBEpPCUTETa, TAE JOBEJOCh YUYUTHCSI aBTODY,
ObUT pacmoi0XeH B OJJHOM KOPHUAOPE C MOJUTIKOHOMUYECKUM (a-
KyJIbTeTOM. bymylmum topucTaM TpernojaBajiyd MOJUTIKOHOMUIO IO
TEM Xe TporpaMmaM, 4YTO M CTyAeHTaM-coceasiM. YacTo BO3HUKAIU
IUCKYCCUM, KTO BaxKHee IJisl HApOIHOTO XO3SIHCTBA — 3KOHOMMCTHI
C UX DKOHOMUWYECKMMU HayKaMU WJIU IOPUCTBI CO «CBOUMU» 3aKO-
Hamu. PaboTtass MHOTO JieT Iocjie OKOHYaHMs y4eObl B IIpaBOOXpa-
HUTEJIBHBIX OpraHax M IMO3JHee Ha HayYHO-TIpernoaaBaTeIbCKOM IO-
npuie, aBTOp HabgoAan U ObLT YYaCTHUKOM TaKMX XKe CITOPOB.
VYauBuTeabHO, HO (PaKT: COP O TOM, «4YTO MOET BIEpeAd — 3KOHO-
MHKa WIU 3aKOHBI, PETYJIUPYIOLLINE €€», HEJAaBHO OXMWBJIIEHHO BeEJICS
B ['ocynapctBeHHOl lyme mpu OOCYKIEHUM OIHOTO U3 3aKOHOIPO-
€KTOB.

Mexay TeM sl TOAOOHOTO MPOTUBOMOCTABIEHUS! HET HMKAKMX
cepbe3HbIx TToBoAOB. Ilpexne u ocobeHHO Temnepb, korna B Poccuu
CO37aeTCsl PhIHOYHAsI 9KOHOMMKA, CJyXalllMM BCEX OPraHOB TroCy-
JapCTBEHHOW BJIACTM M OPraHOB MECTHOTO CaMOYIIpaBJIeHUSs, MOIU-
TUYECKUM U XO3IUCTBEHHBIM ACSATENAM KpaiiHe HEOOXOAUMBI U Te U
npyrue 3HaHus. CTpPYKTypy O3THUX 3HAHUU JETEPMUHUPYET OOBEK-
TUBHO' CKJIQJbIBAIOIIEECs] COOTHOIIEHUEe YKOHOMUKHM U TpaBa, MO0
HapOJHOE XO3SIMCTBO Pa3BUBAETCS MO CBOUM 3KOHOMMYECKUM 3aKO-
HaM, He TepISIIIUM HUKAKOTO HacUIUs Haja coboit. [TonbITKM BoJie-
BBIMM METOJAMU TIpepBaTh 3TO pa3BUTHE, MOBEPHYTh B APYIYIO CTO-
pOHY, TOJOTHATh MOJ KaKWe-JIubO CXeMbl, BHEIIHE MHOTAA OYEHb
3aMaHYMBbIe, B KOHEUHOM cueTe 3aKaHYMBAIOTCSl KPYIHBIMU MPOBa-
JlaMU, WAET JU pedb O KMTAMCKOM «OOJBIIOM CKayke», CO3UIaHUU
«pa3BUTOTO COIMATN3Ma» WM CKOPOTMAIUTEIbHON «Iubepaninza-
LIMWU» D9KOHOMMKU.

VYIpollleHHO uepapxusi 3KOHOMUUYECKMX 3HAHUM MOXET ObIThb
npeacTaBieHa ciaeaylomuM obdpa3zom. [lepBasi U MocTosiHHas 3agaya
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SKOHOMMWYECKON HAyKW U ee MpeACTaBUTEIeii — BBHISIBIEHUE CKPHI-
TBIX OT HEMOCPEACTBEHHOTO BOCHPHUITUSI SKOHOMUUYECKHX 3aKOHO-
MEpPHOCTEM, T. €. OOHApYXXeHUE YCTOMUMUBBIX ITOBTOPSIIOIIUXCS B3au-
MOCBSI3€il B MPOM3BOJACTBEHHBIX OTHOIIEHUSX. Jlajiee, BCKPbIB KOH-
KPETHYIO 3aKOHOMEPHOCTh, HEOOXOOWMO €€ BBIUWJIEHUTh U3 OOILIMX
B3aMMOCBSI3€il U JOCKOHAJIbHO M3YyYWTh, a 3aT€M <«BIIMCATb» B CHUCTE-
My TTIO3HAHHBIX U JAEMCTBYIOIIMX SKOHOMUYECKUX 3aKOHOB. Hakowelr,
Ha TIOBEPXHOCTU TTONyYeHHbIE 3HAHUSI KOHLIEHTPUPOBAHHO BbIpaXka-
JOTCSI B ME€XaHU3Me JeHCTBUS OOBEKTUBHBIX 3aKOHOMEPHOCTEl (Tak
Has3bIBaEMOM XO3SCTBeHHOM MexaHusMme). CyTb ero — 000CHOBa-
HUE HAayYHBIX peKOMEHAALNNA MO MCIIOJb30BAHUIO 3KOHOMMWYECKMX
3aKOHOB M 3aKOHOMEPHOCTEI' B MPAaKTUUECKOi AESTeNbHOCTU JIIO-
el — yYaCTHMKOB MPOU3BOICTBEHHBIX OTHOLIEHU, TOCYIapCTBEH-
HBIX U MYHULIMITAJIBHBIX CIyXKaIluX W Ap.

Bunnmo, omHa M3 OCHOBHBIX NMPUYMH MHOTMX OIIMOOK, TpO-
CYETOB M TMPOMAXOB B MPOBEACHUM SKOHOMMYECKMX pedOopM Kak
pa3 MU COCTOMT B OTCTAaBAHMU 3KOHOMMWYECKMX 3HAHWI OT peajbHO-
cTeil B HapoOOHOM Xo3siicTBe. Hepenko oTeuecTBEeHHBIE YYEHBIE,
BMECTO TOTO 4YTOOBI TOTPY3UTHCS B TNIyOb IPOLIECCOB, IMPOMCXOJIS-
IIMX B Hallell 3KOHOMUKE, 3arJITHYTh BHYTPb WX, YBJIEKAIOTCSI pac-
MPOCTPaHEHUEM MOIHBIX, HO He aJalTUPOBAHHBIX K POCCUMCKOM
JIeICTBUTENIBHOCTH SKOHOMMYECKUX Teopuii. Kak ciemcTtBue, 3Ko-
HOMHUYECKasl TOJUTHKA HEe TOJydaeT AOJKHOIO TEeOPEeTUYSCKOro
000CHOBaHUS W TMOIKPEIJICHUS, JIMIIeHa HeoOXOOUMO# eil cuc-
TEMHOCTH.

IOpunnueckass Hayka U ee TIPEICTABUTENN KaK Obl MPOJOJIKAIOT
JIeJio, HavyaToe KOJiJIeraMH-3KOHOMUCTaMU. BKian ropucnpyaeHIUN
B pa3BUTUE B3KOHOMMKHU COCTOUT IIPEXIE BCETO B MOCTOSHHOM M
HUKOTJA He JOCTUTaloIIeM 3aBeplleHUsI pellleHUW OBYESAWHON 3a1a-
YW: U3YYEHUM U OCMBICJICHUU C TO3ULIMIA TpaBOBEICHUS OOIIeCT-
BEHHBIX OTHOIIEHWI, CKIIAAbIBAIOIINXCS U (DYHKUIMOHUPYIOIINX B
HapOIHOM XO3SICTBE, B LIEJISX BHIPAOOTKM PEKOMEHIALIUIA IO TOCY-
IapCTBEHHO-IIPAaBOBOMY BO3IECTBUIO Ha HUX; B OCBOCHUM, OISTH
K€ C TIO3ULIMIA TIPaBOBEICHUSI U C TOM 3Ke LIeNblo, 3HAHUM, JOOBITHIX
SKOHOMMYECKON HayKoM, «IepeBoie» WX Ha IOPUIANYECKUN SI3BIK,

I DKOHOMUYECKHE 3aKOHHI U 3aKOHOMEPHOCTH — 0u3KKMe 10 3Haye-
HUIO TIOHATHUA, HO B 5KOHOMUYECKOMN JIMTEPATYpPEC OHU TPAKTYIOTCA HEOOM-
HakoBo. boriee 000CHOBaHHOU MPEACTaBIACTCA TOYKa 3pE€HUA, COIIaCHO
KOTOpOfI B 3dKOHOMCPHOCTHU IIPOABJIACTCA OAHOBPEMECHHOC JIECTBUE HE-
CKOJIbKMX 3daKOHOB.
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KOTOPBINA MOXET OBITh MCIOJb30BaH B IPaBOTBOpYECTBE. A Jalibllle
CNeAyoT YCUIWS IO BOIUIOUIEHUIO TEOPETUUYECKUX TMOJOXEHUN U
peKoMeHIaluil B XXU3Hb. 3JeCh NpaBOBEAaMU TOXE pEIIaloTCs Be
3a7ayu.

IlepBas cBsizaHa ¢ 3aKpeIuieHMEM B IPAaBOBBIX aKTax — 3aKOHax,
yka3zax Ilpesugenta P®, mnocranoBneHusix IlpaButenncrBa P®D,
Ipyrux demepaibHBIX OpPraHOB TOCYIApCTBEHHON BIACTHU, aKTax
cyonbekTOB Poccuiickoit Penaepaliun — Hay4YHO MO3HAHHBIX U apry-
MEHTMPOBAHHBIX MMPaBUJI MOBeAEeHUS B chepe IKOHOMUKU U APYTHX
cepax oOmiecTBa, IENAOIINX X IOPUINYECKU 00S3aTeTbHBIMU IS
BCEX YYAaCTHUKOB COOTBETCTBYIOLIMX OOIIECTBEHHBLIX OTHOIIECHMIA.

. Bropas 3amaya — n0o0uThCS peadbHOr0 BO3AEUCTBUS HOPM IIpaBa Ha

9KOHOMUKY. IIyTh K ee pellleHUI0 TOJIbKO OAUH: BCE, KTO TPYIUTCS
B chepe DKOHOMUKHM, AOJKHBI 3HATH NEHCTBYIOIIEE 3aKOHOAATEb-
CTBO, OBITH YOEXIEHHBIMM CTOPOHHUKAMMU €ro IOoCed0oBaTeIbHOM
peanu3aliyd U YMETh C YUYETOM CHeUMMUKHN CcBOei pabOThl MCITOIb-
30BaTh IpaBOBble HOPMBI Ha MpakThke. Ha »ToM 3akaH4YMBaeTcCs
CBOCOOpPA3HBIM KPyrooOoOpoT: IpaBuja ITOBEIEHMsS, IMOYEPITHYTHIC
00beIMHEHHBIMU YCUJIMSIMU YUYEHBIX, CIIELIMAIUCTOB, BCEX 3aMHTE-
PECOBAHHBLIX JMI[ M3 MNPAaKTUKA DKOHOMUYECKMX OTHOIIECHUN U
TpaHC(POPMUPOBAHHBIE B IOPUIMYECKM 00s3aTeJbHbIE IpaBOBLIE
HOPMBI, OMNSATh BO3BpAIlalOTCs B MPAKTUKY YKOHOMUYECKUX OTHO-
IIEHU, YTOOBI eIMHOOOPAa3HO YITOPSAAOoUYMBaTh UX. Kpyroobopor 3a-
BEPIIMJICS, YTOOBI TYT XK€ BHOBb HayaThcsl. Tak maeT OecIrpepbIBHOE
B3aMMHOE OoOoramieHue TeOpUU M MPaKTUKU Ha Oyaro Hapojga, o0-
1IecTBa, roCyaapcCTBa.

BoiBog u3 cKa3aHHOI'O BBITEKAeT caM CcoO00Ml. Ikonomuueckue
3HAHUS, AUUEHHble NPAaBo8ol hopmbl, 0NOpbl HA Opuduueckuil gax-
mop, 6HympeHHe He C8A3AHHbIE C NPABOM, PecyAupyIOUUM IKOHOMUYE-
CKUe OMHOUuleHUsl, 0arom Mano noav3sl ux oonadamensm. PaBHbBIM 00-
pa3oM Mano3¢G@eKTUBHEI U IpaBOBLIC 3HAHUSI, HE 00OCHOBAHHBIE
9KOHOMUYECKU. B 3TOM cMbICie 3KOHOMUYECKHWE 3HAHUSI, HECO-
MHEHHO, MMEIOT IIPUOPUTET Hajl NpaBoBeIMU. Ho ciemyer momuepk-
HYTb. B HENOCPEACTBEHHOM MPaKTUYECKOM AeITEeIbHOCTU yJYaCTHM-
KM DKOHOMUYECKUX OTHOLIEHUI 00sI3aHBI PYKOBOACTBOBATLCSI, CO-
IJIAaCOBBLIBATh CBOE IMOBENEHME HE C SKOHOMMYECKUMU TEOPUSIMU U
MOJENSIMM, a MPU YPEryJIMpOBAaHHOCTU KOHKPETHOIO KOHOMMUYE-
CKOTO OTHOIIEHMSI HOPMaMM MpaBa UCXOIUTh TOJLKO M3 HUX. U B
YKa3aHHOM CMbICJIE IIPaBOBbIE 3HAHUS HE MOIYT HE MMETh IPUOPU-
TeTa HajJ dKOHOMMUYECKUMU. [IpoTHMBOpeumns MeXAy STUMU IBYMs
oTpacisiMyd 3HAaHUM Heu30eXHbI, HO pa3pellaTh MX HAAO Clemaylo-
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1M oOpa3oM: AEWCTBYIOIIYIO MPaBOBYIO HOPMY, JaxKe OTCTABIIYIO
OT PEryJIMPYyEeMOIo €10 SKOHOMMWYECKOI0 OTHOILIECHUS, HAIJIEXKUT He-
YKOCHUTEJIBHO COOJMIONATh, UCHOJHITh U MIPUMEHSTb, OMHOBPEMEH-
HO MpMHHUMAas MEPHI K €€ COBEPILICHCTBOBAHUIO, IIPUBEACHUIO B CO-
macue ¢ Xu3Hblo. Ilpy MoAroToBKE MAaHHOro ydyeOHMKa aBTOp M
CTaBUJI Mepen coOOi 1ieJib BHECTUM MOCUJIBHYIO JIENITY B OCla0eHue
pa3pbiBa MEXIY 3KOHOMMYECKMMHU U IIPAaBOBBIMU 3HAHUSIMH. AK-
LICHT B HEM CleJIaH KaK pa3 Ha CTBIKOBKE 5KOHOMMWKHW W TpaBa, aK-
TyaJbHbIE MPOOJIEMbI MpaBa pacCMaTPUBAIOTCSI B TECHOM YBSI3KE CO
CXOIHBIMU NPOGIEMaMU SKOHOMUKH .

3. llenmpanvHroii gpueypoii 6 HapoOHOM X0351licmee, MEOPUOM U OC-
HOBHBIM 0eliCMEYIOUWUM AULOM NPOBOOUMbBLX 8 HACMOSAUEE 8PEMAIKOHO -
Muueckuxpeghopm sensemcesi npeonpunumamens. Ipesngent PO B [1o-
cranum 2003 r., roBOps 0 HEOOXOAMMOCTHU 3a AECITUICTHE KaK MHU-
HUMYM YABOMTb BaJOBOM BHYTPEHHWII MPOAYKT, Ha MEPBOE MECTO
cpeny (paKTOPOB pOCTa ITOCTABUJI ITOTEHIIMAN, KOTOPHI €CTh B IIpe-
NpUHUMATEIbCTBE, Ha3BaB ITOCIAEIHEE MOTOPOM 3KOHOMUYECKOTO
pocta. OT ycIiexa poCcCUIICKOro IMpeAalpuHUMaTe/ sl BO MHOTOM 3aBH-
CHUT yCIIeX CTPaHbl B LEJIOM. DTUM OOCTOSTEIbCTBOM AETEPMUHUPO-
BaHbl Ha3BaHME U cojaecpxXaHue ydyeOHuka — «[IpaBoBasg ocHOBa
NpeaNpUHUMATETECKON NesITEIbHOCTA». [IpearpuHuMarTe M, CTos -
UM Y UICTOKOB COBPEMEHHOM POCCUIMCKOU PIHOYHON 5KOHOMUKH,
B MEPBYIO OUepelb HYXXKHO 3HaTh YCTAHOBJIEHHbIE TOCYIapCTBOM Ipa-
BUJIa MPpEANPUHUMATEIBCKOM AeSITeIbHOCTU. be3 TaKux 3HaHUH, XO-
TSI OBl CaMbIX 2JIEMEHTApPHBIX, HEM30€XKHO MOTEPIIUT (PUACKO CaMbIid
SHEPTUYHBIA U Ha MEPBBIA B3IJISIA MpeyCIieBalOIIMKA ITpeanpruHuMa-
TeJb, OyoyT 0OpedeHbl Ha HeycleX NPOBOAMMBIE SKOHOMUYECKHUE Pe-
(GOpMBI, OKAXYTCS HallpaCHBIMM TSIKEJIble MaTepHUalbHbIE U MOpPab-
HbI€ ITOTEPU, TOHECEHHBIE HBIHEITHUMM MOKOJEHUSIMU POCCUMCKUX
rpaxmaH.

OnHako OCHOBHOE Ha3BaHME HaHHOro ydyeOHuka — «IIpemmpu-
HUMAaTeJIbCKOe IpaBo». TeM caMbIM aBTOp OTHAeT AaHb IOJTYYMBIIIE-
MY pacIpoCTpaHEHHUE, C €r0 TOUKU 3PEHUS, HETOUYHOMY O0O3Haye-
HUIO KOMIUIEKCA ITPaBOBBIX HOPM, PETYJUPYIOLIUX MNpearpruHUMA-
TEJIbCTBO. B y3KOHOpMaTMBHOM IpaBonmoHMMaHuu Kypc «IIpaBoBas
OCHOBa IIPEeINPUHUMATEILCTBA» ITOJHOCTHIO BKIo4aeT «IIpemmpu-
HUMAaTeJIbCKOoe MpaBo». [IpenMylecTBO Xe IepBOTO COCTOUT B TOM,
YTO Hapsay C MU3YYEHUEM COOTBETCTBYIOIIMX IOPUAMYECKMX HOPM B

' O6paboTKa HOPMATHBHBLIX AKTOB OCYLIECTBIS/IACH C TOMOLIBIO CIpa-
BOYHO-TTOUCKOBOM cucTteMbl «KoHcynbraHTIImoC».
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CcTaTUKe aKIeHT B HEM JejlaeTcs Ha MpobjieMax peaau3alluv 3TUX
HOPM, MPaKTUKU UX ocyiiecTBieHUus. [Ipu mupokoM mpaBOMOHU-
MaHUM 00a Kypca MOJHOCTbIO UAeHTUYHBI. 000 BCeM 3TOM MOAPOO-
HO OyleT M3JI0XKEeHO B TeMe «MexaHU3M MpaBOBOTO PEryJIupoBaHUS
MpeANPUHUMATEILCKOU AeATETbHOCTH».

CkazaHHOE€ OTHOCHUTCSI HE TOJIbKO K MpeArpuHUMAaTe sIM. 3HaHUE
MPaBOBOIi OCHOBBI MpPEeINpPUHUMATENbCTBA KpailHe HEOOXOAMMO IeIy-
TaTtaM 3aKOHOJATENbHbBIX U MPEICTaBUTEIbHBIX OPraHOB BJAacTU, paboT-
HUKaM OpraHOB TOCYIapCTBEHHOU BJaCTW U OPraHOB MECTHOTO CaMoO-
yrnpaBJieHUsI, HAUYMHAsI C BBICHIUX IOKHOCTHBIX JIUIL U KOHYAsT PsII0-
BBIMU TOCY/IapCTBEHHBIMU U MyHUIIUTIATbHBIMU CykaluMu. MMeHHO
yepe3 MOCPEACTBO MPEeANPUHUMATEbCKUX CTPYKTYP OCYILECTBIISIETCS
TJIaBHBIM 00pa3oM yMpaBsiollee BO3AECUCTBME Ha COBPEMEHHYIO pOC-
cuiickylo skoHoMuKky. Kak 3amerun Ilpesupentr P® B Ilocianum
2002 1., «3HaHME YMHOBHUKAMU COBPEMEHHOW HAyKHW YyMIpaBJIeHUS...
BCE ellle OUeHb OoJIblIas peaKocTh». HeoOXomuMblii xXe 3JIeMEHT 3TOM
HayKU COCTaBJISIIOT 3HAHUS TPAaBOBbIE, B TOM YMCJIE OTHOCSIIUECS K
cepe 3KOHOMUKU, €€ MPeaPUHUMATETLCKOMY XapaKTepy.

Onopa Ha MPaBOBYIO OCHOBY MpPeANPUHUMATEIbCTBA €CTh HEMpe-
MEHHOE ycioBUe 3(P(HEeKTUBHOTO y4acTUsI B XKU3HU CTPaHbl OTIE/b-
HBIX MOJUTUKOB, MTapTUll, OOLIECTBEHHBIX OpraHu3aluil, IBUXKEHUN
W WHBIX HEroCyAapCTBEHHbIX oObenuHeHuli. KoMmeTreHTHOe Biaje-
HUE UCTOJb3YEMbIMU B KOHOMUKE MPABOBBIMU pbluaraMu MO3BO-
JISIeT UM OBICTPO HaJIAXXUBATh JAEJIOBOE COTPYIHUYECTBO C rocymap-
CTBEHHBIMM OpraHaMu, OpraHaMud MECTHOIO CaMOYIIpaBJIeHUS U
MpeAnpUHUMATEIIMU, 3aBOEBBIBATh TIOBEPUE Yy HACETIEHUSI, TIPUBJIE-
KaTh Ha CBOIO CTOPOHY IMOTEHIMAJIbHBIX U30UpaTeieil — sJjieKTopar.

3HaHUSI O MpPaBOBOW OCHOBE MpPEANPUHUMATENBCTBA HYKHBI
BCEM CTYJEHTaM BBICIIMX U CPEIHUX CHElUaTbHBIX YYeOHBIX 3aBe-
JEeHUU — TyMaHUTapHbIX, TEXHUYECKUX, MeauluHckux u ap. Cre-
LIMAJIUCT TMOCJie OKOHYaHUSI y4eObl BoJieli-HEBOJIE OKa3bIBaeTCs ce-
TOJHSI MPUYACTHBIM K TPEANPUHUMATEIbCKOU AESITEIbHOCTU: OH
WJIN OCYIIECTBJISIET €€ HEIMOCPENCTBEHHO CaM, WJIU COIMpUKacaeTcs
C HEIO TIPU BBIMOJHEHUU CBOUX CIy>KeOHbIX o0siz3aHHOCTeil. B Tlon-
MOCKOBbe oceHbio 2006 r. OTKpbUIach OM3HEC-IIKOJA JUIST MOArO-
TOBKM ympaBieHYeCcKUX KaapoB. CTpOUTENbCTBO Y4YEOHBIX 3aBele-
HUI MOJOOHOTO THUIA HAayaTo B KOHIe Hos0psa 2006 r. B Caukr-
ITerepOypre.

C mpaBoBOIl OCHOBOW MpeaNpUHUMATEILCTBA HEPA3PHIBHO CBSI-
3aHa XW3Hb Bcex rpaxaaH Poccuu. Benp kaxaslii U3 Hac BIIpaBe
Mpy COOJIIOCHUU HEKOTOPBIX HECIOXHBIX YCIOBUI B JI000€ BpeMs
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OTKPBITh COOCTBEHHOE NPEANIPUHUMATENLCKOE JEJI0 U TeM CaMbIM
CTaTh TOJHBIM XO3SIMHOM CBOeil cyabObl. Kpome Toro, Kaxmblid rpa-
XKIAHWH, 4acTO caM TOTO He CO3HaBasl, IMOCTOSIHHO BCTYNAaeT B KOH-
TaKTHl C Pa3HOTrO poja MpeINpUHUMATEISIMUA TIPU YIOBICTBOPSHUU
CBOUX TOBCEIHEBHBIX HyXI. [IpaBoBble 3HAHUSI MOMOTAalOT HaM 00-
Jiee YBEPEHHO W JEHMCTBEHHO 3alllMINaTh CBOM IIpaBa MOTPEOUTENS B
cayyae MX HapylleHUs.

Haxkoneu, 3HaHMe MpPaBOBOI OCHOBBI MPEANIPUHUMATEIBCTBA U
(GYHKIIMOHUPOBAHUSA POCCUUCKUX CYOBEKTOB IpeaIpUHUMATEb-
CKO#l JesSITeIbHOCTH HEeOOXOAMMO WMHOCTPAaHHBIM TrpaXiIaHaM, U B
MEepBYI0 ouYepelb TeM U3 HMX, KOTOPbIe 3aHUMAIOTCS MpeANpUHUMA-
TEJbLCTBOM Ha TeppUTOpUU Poccuu miau MHBIM 00pa3oM CBS3aHBI C
POCCUNMCKUMU JIeIOBBIMU KPYraMu.

M3 BblllIeCKa3aHHOTO MOXHO CIENaTh BBIBOM: U3VYeHUe NPAo8ol
OCHOBbI NPeONPUHUMAMENbCMEA, ee UCOPUL, MeOpUl U NPAKMUKU He-
00X00UMO 8CEM YHACMHUKAM COUUANbHO20 00ueHus. [laHHbBI y9eOHUK
M pacCYMTaH Ha TO, YTOOBI BO3MOXKHO ITOJIHEEe MOKa3aTh HBIHEII-
HIOIO TMHAMUKY KOHOMWKHM, COLIMAbHON chepbl, TpeApuHUMA-
TeJbCTBA M IpaBa PoccuM B MX CHUCTEMHON LEJOCTHOCTH M, KakK
ClIeICTBHE, YTOOBI KaXKAblii YMTaTeNb HAlleJl B HEeM IOJIE3HYIO IS
cedsT mHpopMalIo.

4. JIBa OoCHOBOITOJAralOIINX POCCHUUCKMX 3akKoHa — «O cobcT-
BeHHOCTU B PCOCP» u «O npeanpusiTusx M IpearpuHUMATEb-
CKOM JeITeTbHOCTH» BCTYIUIM B cvuty ¢ 1 staBaps 1991 r. Bmecte ¢
TeM HM HayKa Cc ee yuyeOHOI 0a30ii, HU caMM IpernojaBaTeIn He3a-
BUCHMO OT UX YYEHBIX CTENEeHEeW M 3BaHUI He ObLIM TOTOBBI K TaKO-
My KpPyTOMY TI€peJIoMy B pa3BUTUU CTPaHbI B LIEJIOM U €€ HApOIHOTO
X03sgiicTBa B 4YacTHOCTU. [loib3ysach MpPEeXHUMU METOIAMU, YXKe
Helb3sl OBLIO HU TIpernogaBaTh OOIIECTBEHHBIE HayKM (B TIEPBYIO
ouepelb — SKOHOMUYECKHE U IOPUANYECKUE), HU BECTHU XO3SUCT-
BeHHyI0 npakTuky. OIHaKO HOBBIE U KpaliHe HeOOXOIMMBbIE OTede-
CTBEHHBIC YUYeOHUKU M Yy4eOHBIE IMMOCcoOus oTcyTcTBoBanu. I[lpen-
MMPUHUMABIIKECS Xe TOMbITKUA MCIOIb30BaTh B y4eOHOM Mpoliecce
3apyOeXXHbIe MCTOYHUKM OKa3aJKMCh HEYZaYHBIMHU, TaK KaK COAep-
XaBlIasics B HMX MH@OpMAaLUS HE COOTHOCUJIACH C POCCUIMCKOM
NeICTBUTENBbHOCThIO. Beib HM B ONHON CTpaHe MHUpa, BKIIOYast U
rocyaapcta OBIBIIEH COLCUCTEMBI, TOXalyil, He OBUIO CTONb Xe
YPOMIUBO OTOCYIApCTBICHHBIX OOIIECTBEHHBIX OTHOIICHUM (BKIIO-
yasi 3KoHoMHnYecKue), Kak B Poccuu. Hurme HayaBimumecs pecopMbl
HE COIPOBOXIAIUCH MOJOOHBIMU MOIIMHBIMU Pa3pyIIUTEIbHBIMU
MOCJEACTBUSIMU B HAPOJIHOM XO3SICTBE.
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Ilepen cnemmanucTaMy BCTajla OCTpellias M HEOTJOXHas 3ana-
Ya: B BOBMOXHO KOPOTKHME CPOKM HaJaIuTh B CTpaHE IpeIojaBaHUE
NpeaIMETOB 3KOHOMUKO-MPABOBOTO 1IMKJa, aAeKBaTHOE peaJlbHOMY
MOJIOXEHUIO OeJI, TMMOATOTOBUTh HEOOXOMMMBIX AJS 3TOTO Ipemnojaa-
BaTeJiel, M3MaTb COOTBETCTBYIOIIME YYEOHUKU M HHYIO JIUTEPATypy.
ITo mepe 006001IeHMSI MPAKTUKU MPOBEACHUS SKOHOMMYECKUX pe-
¢dopM, YKpeIUIeH!SI MX HOPMAaTUBHO-IIPAaBOBOIl OCHOBHI, pacIliupe-
HUS Y YJy4lIeHMUs TOATOTOBKM MpPeIoaaBaTeJIbCKOro COCTaBa, Ha-
KOIIJIEHHUS OITbITa CaMOTO MpeIofaBaHUsl IMMOCTOSSHHO OOHOBISIUCH
y4yeOHO-MeTOAUYECKNE MaTepuaibl, 060jiee COBPEMEHHBIMM CTaHO-
BUJIMCH (DOPMBI M METOIBI IpeIiogaBaHMs.

Bce BhIlIEN310XKEHHOE MPUBEIO aBTOpa K JOTMYECKOMY BBIBOIY
0 HEOOXOOMMOCTH CO3JaHMI 0COOOro ydyeObHOro HuKJIa MO U3yye-
HMIO NPAaBOBBIX MPOOJEM PBIHOYHONA 3KOHOMHWKM, BKIIIOYAIOIIETO
yeTeipe Oj0Ka. LleHTpaibHOE MECTO B HEM 3aHUMAET nepebili OJI0K,
CBSI3aHHBIN C MIPeANPUHUMATEIBCKMM IIPAaBOM, CO3TAHUEM U MpPOBE-
IEHWEM B XXM3Hb MPaBOBOM OCHOBBI IPEANPUHUMATEIbLCKON mes-
TenbHOCTU. B Hauvanme 90-x rr. XX B. jJerajgbHOE IIpeAlpUHUMATEIIb-
cTBO B Poccum ObUIO SIBJIEHUEM COBEPIICHHO HOBBIM, HUKAKOW Mpe-
€MCTBEHHOCTH C MpPEXHHUM COBETCKHM HAapOAHBIM XO3SIUCTBOM B
YacTH, Kacalollehcsa S5KOHOMUYECKON MPaKTUKNA U 3aKOHOAATEIbHO-
ro peryaupoBaHusl, He UMEBIIMM. HampoTuB, MOMBITKA 3aHUMAThLCS
NpPeaNpPUHUMATEILCTBOM M KOMMEPYECKMM ITOCPEAHUYECTBOM, a
TakKe MHBIMU MOAOOHBIMU (hOpMaMM XO3SMCTBOBAHMUS paclieHUBa-
JIUCh COBETCKOM BJIACTHIO KaK CEPbE3HbIC MPECTYILICHUS.

IIpu paspaboTke yuyeOHOro Kypca NpeanprMHUMATEIbCKOTO IpaBa
YpEe3BBIYAMHO CJI0XHBIM OKAa3aJloCh PEIIEHWE TpPeX OCHOBHBIX BO-
npocoB. IlepBriii OB CBSI3aH C €ro COAEp>KATEIbHOM HAMOJHSEMO-
cThio. Bemp mpaBoBBIe MUMCHUILUIMHBI, OOCIyXXMBaBIIWe cdepy Ha-
POIHOrO XO34icTBa, B OOJBIIEH WMJIM MEHbBIIEH Mepe yxXe mnpernoma-
BaJWCh B paMKax IpaBoBbIX Hayk. Ha mepBbIX mopax HeM30€XHO
MMEJI0 MECTO OOMJIbHOE MyOJIMpOBaHUE, CBI3aHHOE C ONpeneIeHHOM
KOHKYPEHILIMENH MEXOy Y4eOHbIMU AMCLUUIUIMHAMU, YTO HECKOJBKO
IUCKPEIUTUPOBAIO HapoXAaBlIeecsd MpealpuHUMATEIbCKOE IPaBo.
Bropoit Bommpoc — MOMCK ONTUMAaJIbHOW BHYTPEHHEW CTPYKTYpPhI
npaBa, pacnojloXeHUe MaTepuaja TaKMM o0pa3oM, UYTOOBI Kaxmas
nocieayoas TeMa JJOTUYHO BBhITEKaJa M3 MpeAblayllieid, onupagach
Ha Hee. PemieHue TpeThero BoIpoca 3aKIOYaaoCh B TOM, YTOOBI
HalTU NpeanpUHUMATENbCKOMY IIpaBy IoJaraBlleecs eMy MeCTO B
o011elt cucTeMe poOCCUICKOro mpasa.
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Bmopoii 610k 1ukna — rpaxmaHckoe TpaBo. OHO, HECOMHEH-
HO, ITIEPBEHCTBYET B pETyJMPOBAHUM PBLIHOYHBIX DKOHOMMWYECKUX
otHomeHuit. [lpeanmpuHUMATENBCKOE TIPpaBO MOXET paccMaTpu-
BaTbCsl IO OTHOIIEHMIO K HEMY KaK CBOEro poja JodyepHee: Tpaxk-
JAHCKOE IpaBO IOINMTHIBAET BCE OCHOBHBIE MHCTUTYTHI IPEAIIPH-
HUMAaTeJbCKOTO mpaBa. Pa3paboTka, paBHO Kak IIpernofaBaHue U
n3yyeHue, TpeANPUHUMATEIBCKOTO TpaBa HEBO3MOXHBI B OTpPHIBE
OT IpaxXHAaHCKOIro IIpaBa, a TakKKe 0e3 ero mIyooOKoro 3HaHWUS.

I'paxxmaHckoe TpaBo, XOTS M B OYE€Hb OTpaHUUYEHHOM OOBEME,
MIPUMEHSIJIOCh TAKXe B COBETCKON 3KOHOMUKe. B cBsI3M ¢ 5TUM 3a-
Jadya BKJIIOUEHHUs €ro B paccMaTpuBaeMblii HaMU LIMKJ pelllajach
HECKOJIbKO TIpOIIle: HEOOXOAUMO OBIJIO HAMOJHSITh HOBBIM COAepXka-
HMEM HOPMBI JelCTBOBABIIEIO TOTJA €Ile COBETCKOIO TIpakIaHCKO-
ro MpaBa M MHTEHCUBHO OCBaMBAaTh MOSIBJISBIIMECS B OOJIBIIOM KO-
JINYECTBE HEM3BECTHbIC HAM paHee I'pakIaHCKO-NPaBOBbIC MPUHIIM-
IIbI, TTOAOTPACIU, UHCTUTYTHI U T. II.

I'maBHast TpyOIHOCTb COCTOsIa B pa3rpaHUYEHUU TPAXAAHCKOTO U
MpearnpuHUMaTeIbcKoro mpasa. M B mpoliecce NpernogaBaHUs ITUX
IUCLUUIJINH, U B IOCBSIIIEHHON MM y4yeOHON JuTepaType HaOIona-
JIOCh MHOTO, Ka3aJioch ObI, HeM30eXKHBIX MOBTOpOB. Cleayer 3ame-
TUTh, YTO C DTOM IMPOOJIEMOM CTOJIKHYJIMUCh, HO TaK U HE CyMEIH €¢
J0 KOHIIA TIPEOJOJIETh elle TOPEBOJIOIMOHHBIC POCCUIICKUAE yUeHBIE
(cp., Hanpumep, Tpyasl I'. @. IllepuieHeBuYya «Y4eOHUK PYCCKOTO
rpaxaaHckoro rpaBa» 1907 1. um «Y4eOHUK TOProBOro IipaBa»
1914 r.).

B HacTosiieM y4eOHMKE MPOBOIUTCS MBICIb O TPeX OCHOBHBIX
JIMHUSX, TI0 KOTOPHIM IIeJIeCO00pa3HO TPOBOAUTH pa3rpaHUYEeHHE
npeaMeTa TpaXTaHCKOro W MpearpUuHUMATEeIbCKOro mpapa: 1) 1o
cyOBeKTaM IIpaBa; 2) IO 3aKJII0YaeMBIM JOTOBOpaM; 3) MO XapakTe-
py HOPUANYECKON OTBETCTBEHHOCTH. BbICKazaHbI peKOMEHIAUU
3aKOHOJATEeJbHO 0oJjiee MpeAMEeTHO OTJMYaTh: B OOIIEM COCTaBe
IOpMIMYECKUX JINL — MpeAlpUHUMATENbCKUE OpraHu3alii, a cpe-
IU TOCIEIHUX — KOMMEpUYecKue; OOIIerpaXaaHCKue JOTOBOPhI —
OT MPEeANPUHUMATEIBCKUX, a OT IOCICIHUX — KOMMEpPUYECKHUE;
IOPUINYECKYI0O OTBETCTBEHHOCTh KOMMEPUYECKMX OpraHu3aluii OT
OTBETCTBEHHOCTH HEKOMMEPUYECKMX NPEeANPUHUMATEBCKUX Opra-
HU3ALUN.

Tpemuii 610K UMKJIa — KPUMUHOJOTUYECKUI. Yxe B Hayaie
OCYIIECTBJIEHUSI PHIHOYHBIX pecddopM B Poccum OBLIO COBEPIIEHHO
SICHO, YTO peajnM3allisl Ha IMPAaKTHKE CTOJb IPaHAMO3HBIX Tpeodpa-
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30BaHMI TIOBJIEYET 3a COOOM yCIOXHEHNEe KPUMHUHOTEHHOM 0oOCTa-
HOBKHU B CTpaHe, B TOM YHCJIe CBSI3aHHOMW C TTOSIBIEHHEM paHee CO-
BEePIIEeHHO HEW3BECTHBIX TIKKHUX IMPECTYIICHUH B chepe d9KOHOMMU-
ku. CroXuBIIasics Tpexae cuctemMa Mpo@UIaKTUKU TPEeCTyTUICHUM
B Havase 90-x rr. XX B. yXe HE COOTBETCTBOBaJla HOBBIM COLIMaJIb-
HBIM, DKOHOMUYECKUM W TOJUTHUYECKUM YCIOBUSIM M, KaK CIENCT-
BWe, ObUTa paspyireHa. BaxHeitmeil 3amadeil 3aKOHODATETBHBIX U
MMPaBOOXPAHUTEIbHBIX OPraHOB B HACTOSIIEe BpeMsl SBISIETCS pas-
paboTKa ageKBaTHBIX HBIHEITHEH AeHCTBUTEILHOCTA MEp IO TIpemy-
MPEeXACHUIO W TIPECEUYCHUI0 SKOHOMHWYECKUX TpeCcTyIuleHui; 6e3
YCIEUIHOTO €€ PelIeHMs] YYeOHbIA LMK, MOCBILIEHHbI MPaBOBbIM
po6ieMaM PHIHOYHON SKOHOMWKM, HE MOXKET CUYUTATHCS TOJTHO-
LIEHHBIM.

B 2000 . BBIIIEN KOJJIEKTUBHBIN Tpyn «Poccmiickass KpUMHHO-
Jlornyeckas aHuukioneaus. [lpectynHocTh 1 60pbda ¢ HEll B KOM-
MEHTapusix». B MoMellleHHbIX B HEll CTaThsX aBTOpa C TOUKU 3PEHUS
KPUMUHOJOTUH, T. €. OOINX 3aKOHOMEPHOCTEH IMPECTYITHOCTH KakK
OIIHOTO W3 SIBJICHWI OOIIeCTBa, pacCMaTPUBAIOTCS MEPHI 1O COOJIIO-
NEHWI0 3aKOHONATEbCTBA, HEIOMYIIEHWIO MPECTYIUICHUH TIPU CO-
BepIIeHNM OAHKOBCKHUX OIepaIvii, MPOBEeIeHNUN Pa3TUIHBIX pacye-
TOB IO COBEPIIAEMBIM CIEJIKAaM W WHBIX pacyeToB, TPU OOpalieHUU
C IeHHBIMM OymMaramu, WMCITOJIb30BaHUW ITATEHTOB M OCYIIIECTBIIC-
HUU IPYroil NpeanpuHUMaTeIbCKON NeATeIbHOCTH.

Yemeepmoiti 610Kk — obOmereoperudeckuii. Co3maHue CTOJb
CJIOXKHOTO M 00BEMHOTO y4eOHOIO IMKJIa MOTPeOOBaNIO TPUCTAIb-
HOTO OOpalieHnsT K BOIpOcaM TEOPHWH TOCYIapcTBa M IIpaBa, OIOPHI
Ha ee HayJYHBbIe TOJIOXEHMS. BO-TIepBBIX, MMEBIINE MECTO 3KOHO-
MUWYECKME, COLMATbHBIE, MOJUTUYECKUE U AYXOBHbBIE YCIOBUS HYX-
Maqich W B COBPEMEHHBIX OOIIETEOPETUUECKUX OOOOIICHMIX, OT-
KPHITUM HOBBIX 3aKOHOMEPHOCTEM, CKIAIBIBAIONINXCS B Pe3yyIbTaTe
HEBUJAHHOTO paHee «ClEIUIEHUs» 3KOHOMMKM U mpaBa. Bo-BTo-
PBIX, KOHIIEMIIWS COAECPXaHWS HAPOXIABIIEToCs IpeaImpuHIMa-
TEJTBCKOTO TIpaBa HE MOTJIA SBISATHCS YOSAUTETbHOW W TIPEeTeHI0BaTh
Ha TIPOYHOE YTBEPXKICHNUE B MPaKTUKe — U TPEIOJaBaTesIbCcKOM, U
XO3MCTBEHHOM, W YIIpaBJIeHYECKOH, — ecinu Obl He OblTa 000CHO-
BaHa HayyHo. OOIIeTeopeTnyecKre HapabOTKW aBTOpa, BOIICIIINE
B HACTOSIIIUI yI4eOHUK, OOJIBIIOE BHUMAHME YICSISTIOT MMEHHO «de-
JIoBeYecKoMy (akTopy» B cdepe PKOHOMUKH — CYOBEKTaM Ipel-
MIPUHUMATETBCKOMN NeATeTbHOCTH M KacaloTCsl TIPEXIe BCETro BOIPO-
COB TIPaBOBOM KYJIBTYPHI TPEIITPUHUMATETHCTBA KaK (OPMBI XO3STii-
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CTBOBaHMs, 3aKOHHOCTM W TapaHTUM TMpPeITpUHUMATEITbCKOMN
NEeSITeIBHOCTH, TPENIPUHUMATEIBCKOTO TIPAaBOTIOPSIIKA W €T0
CTPYKTYPBI, OCOOEHHOCTE# TPaBOCO3HAHWS TpeampuHUMaTeIel u
WX TPaBOBOTO BOCIIMTAHUSI.

5. Hacrosmuif y9eOHUK yCIOBHO COCTOWT M3 HECKOJBKUX OTHO-
CUTEJIbHO CaMOCTOSITEIbHBIX pa3nenoB. [lepgwii (Tembl 1—3) TOCBSI-
IIeH TPEANOChUIKAM TPEeaITPUHUMATEILCTBA M €T0 TIPAaBOBOTO PETY-
JMpoBaHMUs. EOWHCTBEHHON BO3MOXHOCTBIO YOSMUTEIIBHO PAaCKPBITh
WX, TI0 MHEHMIO aBTOpa, SBJSIETCS OOpalleHne K MCTUHHOMW CyTH
9KOHOMMKH, e¢ 6OraToMy MHPOBOMY M OTEYECTBEHHOMY ITPOILIOMY.
[MocTxeHre ee TMoKa3ajo, YTO KaK CaMO IPEIIPUHUMATETHCTBO,
Tak M €ro MPaBOBOE OIOCPeNOBaHWE — HE CIyJalfHbIe, TIPEXOMSIIne
SIBICHUSI B POCCHUIICKOM HapOTHOM XO3SWCTBE, OHM WMEIOT TIybo-
KWe WCTOpUYeCKue KOpHU. [IpenmpumHUMAaTeIbCTBO — 3TO OOIIe-
MMpU3HaHHas B MHUpe dhopMa XO3SMCTBOBaHUsS, KOTOpasl OOYCIIOBIIE-
Ha OOBEKTUBHBIMM MPUYMHAMHM M <«U3TOHSTHCS» U3 HAPOIHOTO XO-
3S1CTBA MOXET TOCYTApCTBOM JIMIITb HACUJIBbCTBEHHBIMM METOMAMM.

Bo emopom paznene, Takxke OOBbEeAUHSIOIEM TpU TeMbl (4—6),
peub UAET O MPABOBBIX BO3MOXHOCTSIX, UMEIOIIUXCS B OOIIECTBE U
MMO3BOJISIIOIIUX MPAaKTUIECKN KaXIOMY >KeJalolleMy MPUCTYINUTh K
OCYILIECTBJICHUIO HEMOCPEICTBEHHO TMpeANpUHUMATENIbCTBA, MOoKa3a-
HO, KTO, KaK M B KaKUX IOpUANYECKUX (DopMax BIIpaBe 3TO CAEJATh.
3nech moapoOHO (B CpaBHEHUM C OOIIMM MPAaBOOTHOIICHUEM) HC-
clieIoBaHbl OCOOCHHOCTU TPEANPUHUMATEIBLCKOTO MPAaBOOTHOILIE-
HUd, crienn@ukKa TpeOoOBaHUI K ero cyobeKTaM, OOBbeKTaM, COIep-
XaHUO, (GOpMe U XapaKTepy COBepIIacMBIX CACIOK, 00eCIeYeHUIO
WX UCHOJTHEHMSI, OTBETCTBEHHOCTU YYACTHUKOB.

Tpemuii paznen oobenuHseT mecTb TeM (7—12), oTpaxarommnx B
paccMaTpuBaeMoOi TMpobieMaTUKe 0CcO0YI0 poJib TOCYIapcTBa U IO-
Kas3bIBalOIIMX €€ MHOTOIpPaHHOCTh. locymapcTBo mMeeT B cdepe
MPeANpUHUMATENIbCTBA CBOM MYyOJMUYHbIE M YAaCTHBIE MHTEPECHI, TO-
5TOMY B YKa3aHHOM paszleiie MHPOCIEXKEHO B3aUMOICHCTBUE 3THUX
WHTEpEeCcOB, 000CHOBAHbI MPUUMHBI «CYXKEHMSI» YAaCTHOTO MHTepeca
U Bce Oojiee pacrpOCTPaHEHHOM B IMOC/eIHee BpeMsl TIPAKTUKU BBE-
NIeHUsI OTpaHMYEHUI Ha BMEIIATEJIbCTBO TOCYJApCTBA B JIWIIE €O
OpPraHOB U JOJDKHOCTHBIX JIMI[, a TaKXe OPraHOB MECTHOIO CaMoO-
yIpaBlieHUs] B 4YacTHBIE JAejila mpeAnpuHuUMaTtencii. Bmecte ¢ TeM
yKa3aHbl cdepbl, re 6e3 onopbl U MOAAEPXKKM BIacTei MPeaITpUHM-
MaTeJIbCTBO HE MOXET YCIeIIHO (PyHKIIMOHUPOBAaTh U Pa3BUBAThCA.
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Npess B3aMMOOTHOLIEHMI rocymapcTBa M IPEeANIPUHUMATENLCT-
Ba SBJSETCS CKBO3HOM, LEMEHTUPYIOLIEH BCe COmepXaHUE Ha-
crosuiero yyeoHmka. l'ocymapcTBo 3aHMMAaeTcsl NMPEXAE BCETO TEM,
YTO YCTAHABJIMBAET NpaBuja IOBeAEHUs CYOBbEKTOB IpeAIIpUHUMA-
TENbCKOM JeSTeNbHOCTM Ha PBIHKE M pa3pellaeT BO3HMKAaKOLIMe
MEXIYy HMMM HMMYILIECTBEHHbIe cropbl. OmHAKO 3TUM [OajeKO He
OrpaHMYMBAETCS 3KOHOMMYECKAs POJIb COBPEMEHHOIO POCCHUIICKO-
ro rocymapcrsa. Benb B COBpeMEHHbBIX YCIOBMUSIX e1deHas 3adaua
20Cy0apCmeEeH Ol 6Aacmu NoO pecyAupoSaHui0 PblHOYHOL SKOHOMU-
KU — @opmuposatue percuma MaKkCuMaibio2o 01a2onpusmcmeosa-
HUS NPEONPUHUMAMENbCKOMY NOBCOCHUIO, COOMBEMCMEYIOULeMY UHMe-
pecam nompebumens.

l'ocynapcTBo He BmpaBe IMAaCCMBHO HaOJ0maTh 3a IPOLIECCAMU,
MPOUCXOASIIMMMU Ha pbIHKE, M BMEIIMBATHCS B HUX TOJHKO I1OCIIE
MOJYyJYeHUST OT MX y9aCTHMKOB Hekoero curHaima SOS. Ero mpemHa-
3HAYE€HHUE COCTOUT B TOM, YTOOBLI HE JAOIYCKATh CYLIECTBEHHBIX MPO-
TUBOIIPABHBIX DKCLECCOB Ha PbIHKE, MOAAEPKMUBATH MPABOIIOCTYII-
HBIX MpeanpUHUMaTeIed, MOMOorarb UX OObEeIMHEHUSIM U MPUHMU-
MaThb Mepbl (B TOM 4YHCE yIOpexialoliue, aaiMUHUCTPATUBHOTO
BO3IEMCTBUS U IOPUAMUYECKON OTBETCTBEHHOCTM) K MpeaNpUHUMA-
TeNAM-IIPaBOHAPYLIMTENSAM €llle A0 TOT0, KaK MX MPOTUBOMPABHOE
MOBeJeHNE HaHECET yluepd MHTepecaMm APYIMX YYaCTHMKOB PBHIHOY-
HbIX OTHOIIEHUN M TOCYdapCTBa.

Hauunas ¢ mepBoro mM3gaHus B KaXIOW U3 paccMaTpMBaeMbIX B
HacToseM y4yeOHMKE TeM IT0Ka3aHO, KaK M3 roja B IOl COBeEp-
LIEHCTBOBAJINUCh (POPMBI U YIYydIIAJIUCh COAEPXKATEIbHO B3auMMO/IEi -
CTBME W MHBbIE CBSI3M rocyaapcTBa U NpeAlpuHUMaTenbcTBa. Hana-
KMBAaHUIO ONTUMMAaJbHBIX B3aMMOOTHOILUEHUI MeEXAy BJACTHBIMU
opraHaMu (rocyaapCTBEHHBIMU UM MYHMLIMIIAJAbHBIMM) M MHpPEIIpu-
HUMATEAbCKUMHU CTPYKTYPaAMM, YKPEIUIEHMIO 3aKOHHOCTU B UX JesI-
TEJIbHOCTU HEOOXOOMMO YAEJITh MOCTOSIHHOE BHUMAaHHUE B Y4eOHOM
Mpoliecce, HaAYyYHBIX MCCIENOBAHUSIX, B MPAKTUKE TOCYIapCTBEHHOIO
CTPOUTEJILCTBA U OCYLIECTBIEHUS NpeAnpuHumareabcTtsa. B Ilocna-
Hun 2006 r. Ilpesugent P® ormermsn ycuIMBalOUIyIOCS 3aBUCH-
MOCTb TOCYIapCTBa U IPEANPUHUMATEILCTBA OT BOCIIPUATHUS UX 00-
LIECTBEHHBIM MHeHMeM. OmHOI M3 CYLIECTBEHHBIX YEPT COBPEMEH-
HOIo COCTOsSIHMS Haiero obuiecrsa Ilpe3uaeHt PP HasBan HU3KUM
YPOBEHb IOBEPUSI I'paXIaH K OTAEJbHBIM HMHCTUTYTaM TOCYIapCT-
BEHHOM BJIACTU M K KpynHoOMy Ou3Hecy. Hu Biacth, HU Ou3HEC He
onpaBjaiyi OOJBLIMX HaAeXI MUUIMOHOB JIIOAEl, CBI3aHHBIX C Iie-
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peMeHaMmu Hauaja 90-x 1r. «boljiee TOro, HEKOTOphIE MpPEeACTaABUTEIN
3THUX COOOIIEeCTB, MpeHeOperas HOpMaMHu 3aKOHAa M HPAaBCTBEHHO-
CTH, Tepeluin K OecrpelieleHTHOMY B WCTOPMM Halleil CTpaHbI
JINYHOMY OOOTAlIeHUIO 3a CYET OOJIBIIMHCTBA IpakKIaH».

B uemeepmom pazgene (tembr 13—17) aHAIU3UPYIOTCS OCOOBIE
GOopMBI  O0OBETMHEHUST XO3SHCTBYIOIINX CYOBEKTOB. CMBICT 3THX
dopM 3akitouaeTcss B MOBBIIIEHUU 3DOEKTUBHOCTU W MPUIAHUUN
MPO3PAaYHOCTU ACSITEIBHOCTU OTHCIbHBIX XO3SHCTBYIOIINX CYOBEK-
TOB, YTO, K COXaJIecHWIO0, He BCeraa MPOMCXOOUT Ha TMPaKTHKE.

Ilamuii pazgen cocTaBUlia CaMOCTOSITeNIbHAsl TeMa 18, ToCBs-
IIeHHas peKjiaMe, a 3aKIIOYUTENbHBIN, wecmoii pa3aen Mo BOIPO-
caM HECOCTOSITeIbHOCTU (0aHKPOTCTBA) MpeANpUHUMATENCH JTOTUY-
HO 3aBepllIaeT yueOHMK MO0Ka30M IOC/eIHEro akra B ApaMe Heymad-
HOH TpeAnpPUHUMATENbCKON AeTETbHOCTH.

6. Creundurka mpaBoBoii MHGOPMALMK COCTOUT B TOM, UTO OHa
HE TEPIUT HEYETKOCTU, IBYCMBICICHHOCTU. [loaTOMy B yueOHUKE
NOCMOSIHHO 00paUAemcst GHUMAHUE HA UCNOAb3YEeMbLIL 8 NPABOMEopHe-
CKOUl OessmenbHOCmuU NOHAMUUHBLI annapam, e2o YymouHeHue u aoan-
mayuo K npeonpunumamenscmey. TepMUHONIOTHYECKUI pa3zHOOOIM
IIOMTYCKAeTCs YYEHBIMU, HE TOJBKO MPEACTABISIOIIMMU pa3IMIHbIC
o0lIeCTBEHHBIE HAyKM, HAIpUMep 3KOHOMUYECKHE W HCTOpUYE-
CKHE, HO W CIIEHMAJM3UPYIOIIMMUCI B OJHOW M TOM Xe OTpaciu
3HaHUU. [TOBBIIIEHHBIM MPUCTPACTHEM K CIIOpaM I10 IOBOAY IOHSI-
TUI OTIIMYAIOTCS IOPUCTHI, YTO BIOJIHE 0OBACHMMO. Benb 3a mpaBo-
BbIMM TE€pMUHAMU, HOPMAMH CTOST peryinpyemMble MMU OOIIECT-
BeHHbIe OoTHolIeHUs. [logyac or cjoBa, a TO U 3HAaKa NMpeHUHAHUS
MOXET 3aBHUCETh Cyap0a Jiofeil U gaxe WX XU3Hb. OOCTOSITENbHAS
oTpaboTKa TMOHSITUMHOTO ammapara HyXXHa He TOJBKO IJISI CaMMX
OOIIIECTBEHHBIX HAayK, HO ellle¢ B OOJIbIICH CTEIEeHU IS TPaKTUKU.
be3 3nanus u oceoenus hyHoameHmanbHbIX HAYUHBIX NOHAMUL U OMpa-
HCAeMbIX UMU COUUANbHBIX SEACHUT HEB03MONCHO 3(hheKmueHoe npume-
HeHUe npasosbix cpedcme 8 pechopmupo8anuU pocCculicKko2o oouecmaa
8000U4e U 8 NPEONDUHUMAMEAbCKOU 0esIMeNbHOCMU 8 YACIHOCMU.

Ocoboec BHMMaHHWE B y4eOHUKE YAEIEHO OCMBICICHUIO HOBEi-
IIETO POCCUICKOTO 3aKOHOIATEIbCTBA, MPAKTUKHU €ro peaau3aliiu.
OnmHa M3 caMBIX TPYOHBIX MpoOJeM — oOHapyXeHWe Ha Heo003pu-
MOM HOPMATMBHO-TIPABOBOM TMIOJIe TEX €ro Y4acTKOB, KOTOpPbIE
MPU3BaHbI MMUTaTh, OOCIYXMBATh MPEANPUHUMATEICKYIO ACSTEb-
HOCTb. 31eCh HEOLEHMMYIO IOMOIIb aBTOPY OKa3aju padoTa Hap
3akoHomnpoektamMmu B l'ocymapcrBennoit Jyme, Hapomnom Xypane
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Pecniyormuku bypsatug n I'ocymapctBenHoit Jlyme CTaBpOmnoJIbCKOTO
Kpas; ydacTue B 3acemaHusx HaydyHO-KOHCYJIbTaTMBHOTO COBETa
npu Briciiem Ap6utpaxHom Cyme P®; oGuieHue B hopMe Hayd-
HOIO0 pYKOBOACTBAa MUCCEPTALIMSIMU M OUILUIOMHBIMM paboTamu,
MIpOBeJCHNE WHBIX 3aHSATUI C acIMpaHTaMHu M ciymarenasimu Poc-
CUMCKON aKageMWu TOCyJapCTBEHHOM CIyxkObl nipu Ilpe3umeH-
Te PD, ee dpuauanos, yyebHoro LeHrpa «HaxabuHo» agMuHUCTpa-
uuu MockoBckoil ob6yactu, Komm PecnybiuMkaHcKoOl akageMuUu
rocyIapCTBEHHOM cJyXObl M yrnpaBiieHUus npu InaBe Pecnyoauku
Komu. ABTOp BBIpaxaeT MCKPEHHIOIO IPU3HATEIbHOCTh BCEM KOJI-
JeraM, CTaplIMM TOBapuIlllaM M YYeHMKaM, C KOTOPBIMM B XOJe
OCTPBIX OOCYXIEHWI BENNCh HEJeTKME KOJUIEKTHMBHBIE MCCJIEI0Ba-
HUS CJIOXHEWUIINX IIPaBOBBIX IPOOJIEM 3KOHOMWMKH, COBMECTHBIC
MMOMCKM OTBETOB HAa HEOpAMHAPHBIE BOIIPOCH], IOCTaBICHHbBIE
MMPaKTUKO# pedopMm.

7. B Teopuu maBHO MpHM3HAHA MCTUHA, YTO M3y4YeHHE OOIIECT-
BEHHBIX SIBJICHUI TIpedriosiaraeT 3HaHue X ucropuu. WM aBTOp
y4eOHMKA XapaKTEepMCTHUKE COBPEMEHHOIO COCTOSIHUSI OTHEIbHBIX
WHCTUTYTOB IIPEANPUHNMATEIBCKOTO IIpaBa CTapalics IIpearocjaTh
XOTs OBl KpaTKO€ OCBEIlIeHME TOro, KOraa, B KaKMX KOHKPETHO yC-
JIOBUSAX W B CHJIY KaKMX IMPUYMH OHM BO3HUKIM, KAaKUMHU ITyTSIMU
IOILIA OO0 HAIIMX AHEN, YTO TIOMOXET YSICHUTb MX POJb M Iep-
CIEKTUBHI pa3BUTUSI B coBpeMeHHol Poccum. Benp msmeHeHwue
9TUX YCJIOBUM M NPUYMH HEM30€XHO BBIZOBET aJCKBATHYIO IMHA-
MHUKY B CaMMX NEMCTBYIOIIMX HBIHE WHCTUTYTaX IPEeAIIPUHUMATEIIb-
CKOTO IIpaBa.

8. JJormka jaHHOTO YU4eOHMKA, HaBEpHOE, MOTJIAa OBl OBITH M MHOM.
W3ydyeHue u mpernomaBaHue y4eOHOIO IMKJIA MPaBOBBIX IIPOOJIeM
PBIHOYHOM 3KOHOMMKM HaXOMSTCS JMIIb B CTaAuX CTAaHOBJICHMS.
B BhIcIIMX yu4eOHBIX 3aBeNeHUSIX, HA JOJITOCPOYHBIX U KPaTKOCPOU-
HBIX CEeMUHapax IMOBBHIIIEHUS KBadWu(pUKALIUU IIPeapuHUMAaTeIe,
TOCYIapCTBEHHBIX M1 MYHUIIMNAJBHBIX CIYXaIllUX MCIOJb3YIOTCS pa3-
JIMYHBIE ITPOTPaMMBbI, IIJIaHBI, METOAUKNA OCBOEHMS IIPaBOBBIX ITPO-
0yieM peIHOYHOM KoHOMUKH. [IpenomaBaTenbcKuii OMBIT aBTOpa Ha-
CTOSIIIIEr0 y4eOHMKA, OnpoOOBaHME MM pa3HBIX MOAXOIOB yOemWiIn,
YTO TpeajaraeMasl CTPyKTypa 3HAaHUI OMXHOTO M3 3JEMEHTOB IIMK-
Jla — TpeInpUuHUMATEIBCKOTO IIpaBa BIOJHE IpUeMjIeMa, XOpOIIo
BOCIIPUHUMAETCS CIYIIATeIsIMM, XOTS KOHEUYHO K€ HYyXIaeTcs B
IalbHEHIIIeM COBepllieHCTBOBaHMMU. K aBTOp Oymer mcKpeHHe Oyaro-
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JapeH 3a JIIoOble KPUTUYECKME 3aMeUaHUs] U KOHCTPYKTHMBHBIC TPEI-
JIOXKEHUS.

9. Vkazom Ilpesunenta P® ot 9 mapra 2004 r. Ne 314 «O cucte-
Me ¥ CTPYKType (beliepabHBIX OPraHOB MCIIOJHUTENbHON BIaCTU»'
OBLIM MPOU3BEACHBI KapJWHAJIbHbIE U3MEHEHUS Ha3BaHHBIX Opra-
HOB, YTO TPUBEJIO K CYILIECTBEHHOW MEPECTPOMKE OTHOLIEHUM MEX-
Iy TOCYIapCTBOM M IpeANpUHMMATe]bCTBOM. B HacTosiem wusna-
HUM ydyeOHMKAa BHMMAaHHUE COCPEIOTOYEHO Ha BO3HUKIINUX HOBBIX
aCIeKTaX B3aMMOCBS3M TOCYIAPCTBEHHBIX OPTaHOB C XO3SMCTBYIO-
IIUMHU CyObEeKTaMMU.

' C3 P®. 2004. Ne11. Cr1. 945; nocneHoo pegakiumio cM.: Ykas Ipe-
sugeHTa P® ot 23 nekabps 2005 r. Ne 1522 // C3 P®. 2005. Ne 52. Y. III.
Cr. 5690.



Tema 1
BDKOHOMMKA, PBIHOK, ITPABO

§ 1. Okonomuka kak cucmema: ocHogHule wepmol u yuxyuu. §2. Co-
OMHOUeHUe MAKPO- U MUKpodkonomuku. §3. Codepiucanue u cmpyk-
mypa poinka. § 4. Poinok Kak 06sekm npasoeozo peayauposanust

§ 1. DKoHOMHKA KAK CHCTEMA: OCHOBHbIE YepThl U (DyHKIMHA

1. DKoHOMUKa JTIO00K CTpaHbl €CTh CJIOXHAas AMHAMMUYHAsI CHUC-
Tema, c(hOpMHUPOBABIIASICSI KaK 1I€JOCTHAs COBOKYIMHOCTb MPOYHO
B3aMMMOCBSI3aHHBIX XO3SIMCTBEHHbBIX OTHOILLUEHUMN. O,Z[HI/IM n3 cy61>el<—
TOB 3TUX OTHOLIEHWN M MOXET B ONpeacIC€HHbIX 39KOHOMMNYECKUX
YCJIOBUSIX BBICTYIATh MpEeANpUHUMATENb. XapaKTepHbBIMU YepTaMU
110001 CUCTEMBI SIBASIETCSI Halu4ue: DJIEMEHTOB CUCTeMBbI (MEepBUY-
HBIX KJIETOUEK), a TakKe TMOJCHUCTEM; pPa3JUYHbIX CTPYKTYPHBIX
YpOBHEH, MepapxXuu CTPYKTYp; LIEJOCTHOCTU, CKJIadbIBalOlIelics Ha
OCHOBE INIyOOKOTO B3aMMOMAEUCTBUSI DJIEMEHTOB CHUCTEMBI, a CJIEHO-
BaTeJIbHO, U YCTOMYMBOCTHU; CBSI3M C BHeIIHel cpemoil. OCHOBY Iie-
JIOCTHOCTA 3KOHOMHUYECKOU CUCTEMBI COCTABJSIOT TPYHd, TPYAOBBIE
otHoeHUs. C OOIIEeCTBEeHHBIM pa3lejicHUeM Tpyla, ¢ ero crielua-
JII/I3aLlI/IeI71 OTACJIbHBIEC ITPOU3BOAUTEIN BBICTYIIAIOT KaK OpraHbl CO-
BOKYITHOT'O pa0OTHHMKA, BBIMTOJHSIONIME OMHY M3 €ro MoaGyHKIIUA.

IlenocTHO# cucTtemMe OOIIECTBEHHOTO pa3fejieHUsT Tpyaa MpOTH-
BOCTOMUT Jpyrasi — IIEeJOCTHasl CUCTeMa OOIIEeCTBEHHBIX MOTPEeOHO-
creii. Mcropuyecku Tpoliecc pasnesieHus Tpyla COBepIlIaeTcs Ha
OoCHOBe Aud@depeHINAlUA IMOTPEOHOCTE M pPa3BUTHUS YCIOBUI
Mpou3BOIACTBAa. B3aumopeiicTBUE cUCTEMBbI OOIIECTBEHHOTO pasie-
JIEHUs Tpyda M CUCTEMBbI IOTPEOHOCTEM COCTaBISIET OCHOBY CTPYK-
Typhl TIPOU3BOJICTBA. YCIOXHEHHE CHUCTEMBI MOTPEOHOCTEH, TOBHI-
HMIeHNnEe UuxXx AUHaMu3Ma, 3JaCTUYHOCTU Tpe6y10T COOTBETCTBYIOIIINX
W3MEHEHUN B CTPYKType IPOMU3BOACTBA. PeryimpoBaHMe CTPYKTYpPhI
MPOU3BOJCTBA CBOIMUTCS K OIPEAEIEHUIO TOM 4acTU OOIIECTBEHHOIO
Tpyga, OOIINECTBEHHBIX PECYpPCOB, KOTOPYIO OOIIECTBO MOXET U
JNOJIKHO M3pacXoj0BaTh JJISI YAOBIETBOPEHUS] NaHHOW MOTPEOHOCTH.
I'myOMHHYI0 OCHOBY CTPYKTYpbl 3KOHOMMKM COCTaBJISIET paclipee-
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JIeHHEe OOIIECTBEHHOIO Tpyla B OMNPEACJICHHBIX IPOIOPIUSIX MEXIY
chepaMu SKOHOMUKH.

2. KakoBo ke IIaBHOe Ha3HaueHue 3KOHOMUKM? OTBEeT Ha JaH-
HBII BOIIPOC BBITEKAET U3 €€ OIpecicHUs. DKOHOMMKA ecTh ctepa
NeSTeJIbHOCTH JII0Jiel, B KOTOPOii CO31aI0TCs MaTepuajibHble U JyXOB-
Hble [EHHOCTH ISl Y/IOBJIETBOPEHHSI PA3HOOOPA3HBIX NOTPeOHOCTEM
YyeJioBeKa, a 0ojiee KOHKPETHO KOHOMMKA — HallMOHAIbHOE XO3sIii-
CTBO, COBOKYIHOCTh €ro OTpacjeil, Iae MPOU3BOAATCS MaTepUalb-
Hble M AyxoBHBIe Ojara. OTcioma ciemyeT, uyTo obOuas (riodajibHas)
ee (byHKIMSA — IIPOM3BOACTBO, CO3IaHUE HAIMOHAJIBLHOTO OOraTcT-
Ba, CyXalllero nmHTepecaMm Jioaeil. OHa TPOSBIsIETCS B OCOOCHHBIX
(4acTHBIX) QPYHKUMAX, TPUCYIIUX PA3IUYHBIM (pazaM BOCIPOU3BOMI-
cTBa. BocIipou3BoaCcTBO OXBaThIBaeT YeThIpe (Pasbl: MPOM3BOJICTBO,
pacripeneneHue, ooMeH, nmorpedaeHue. Kaxnoi ¢gase cBoiCcTBEHHa
cBosl cnenuduueckas ¢pyHKuus. B mpoliecce mpom3BoacTBa co3na-
eTcs MaTepuaJibHBIM IPOAYKT WIM yciyra. DTo 6a3oBasi, Ompeiae-
Jsomas ¢asa, Tak Kak 0e3 IMPOM3BOACTBA HET HU paclipelesIeHuUs,
HU oOMeHa, HM ToTpebyieHus1. Bropas ¢asza — pacripeneseHue mpo-
u3BeaeHHbIX Omar. Ha TpeTbeil ¢aze coBepluaeTcsi 0OMeH MpPOIyK-
Mel MeXIy ydacTHMKaMHu Tpou3BoncTBa. M HakoHell, Ha 4yeTBep-
Tol (ha3e MPOAYKT IOCTyMaeT B MOTPeOICHHE.

KonHeuHast 11e1b pa3BUTUSI BCSIKOM KOHOMUYECKON CHUCTEMBI —
YIOBJICTBOPEHHUE MOTPEOHOCTE YICHOB OOIIECTBAa, Ha YTO HaIlpaB-
JICH TIpoIlecC IPOM3BOJCTBA, CBSI3aHHBIM C PacXOmOBaHHEM HMEIO-
IIMXCSI B paclopsKeHUU obliecTBa pecypcoB. IloTpedHocTh ecTh He-
OﬁXOIll/lMOCTb B 4eM-JIH00 JJIA MOAJEeP2KAHUA 2KU3HEAEATCJIbHOCTH H
pPa3BUTHUA JIUYHOCTH.

Cucrtema motpebHocTeil nuHaMu4Ha. 1o Mepe ymoBIeTBOpeHUS
OIHMX BO3HUKAIOT Ka4yeCTBEHHO HOBHIE. McTOpHsI 93KOHOMUYECKOM
LUBWIM3AIMN OTpaXkaeT MPOLEeCC HEIMPEPHIBHOIO BO3BBIIICHUS I10-
TpedbHocTeil. OMHAKO B OTHE/IbHBIC IEPHOIbI BO3MOXKHBI 3aCTOM I10-
TpeOHOCTe#l, MX Aerpamalus W aaxe perpecc. Perpecc Bo3HHMKaeT
TOrJa, KOrha JUIMTEIbHBINA YHaJoK XO3SiCTBa BeleT K KOJIMYECTBEH-
HOMY M, TJaBHOE, Ka4eCTBEHHOMY YMEHBIICHUIO IOTPeOHOCTEI.
ITpoucxoauT IMOMSITHOE ABMKEHME K HIXKHEMY YPOBHIO 4YeIoBeYe-
CKMX HYXJ, BO3HMKAaeT IIyOOKOE IPOTHBOPEUME MEXIY 3JIeMeHTap-
HBIMM TOTPEOHOCTSIMM JIIOACi M HEBO3MOXHOCTBIO MX YIOBJIETBO-
puth. YacTHBIM cilydyaeM perpecca SIBJISIETCSI 3aCTOil, MPU KOTOPOM
BBIITYCK CPaBHUTEJILHO OTPAaHMYEHHOro Habopa IPOIYKTOB pacTeT
KpaiiHe MeIJICHHO, MOTPEOHOCTH YCTOMYMBO TI'PAJAMIIMOHHBI U pac-
IIUPSIOTCS HE3HAYUTEJIbHO, B pe3yjbTaTe 4ero IPOM3BOJACTBEHHAas
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JIeATeIbHOCTh UMM MaJIo CTUMYJIUpyeTcs. s pa3BUTBIX CTpaH, Ha-
MPOTUB, XapaKTePHBIM SIBJISIETCS MPOrpecc MOTpeOHOCTe, UX MO3U-
TUBHOE KauyeCTBEHHOE M KOJMYECTBEHHOE M3MeHeHue. I[lpu 3TtoMm ¢
TOBBIIIIEHUEM YPOBHS XXU3HMU JIIOAEH MOTPEOHOCTU IepeMelIaroTCs
B 30HY 2JIACTUYHBIX (M3MeHYMBBIX). Bce Oosblliee 3HaueHUE MPUOO-
peTaloT MOTPEOHOCTH NYXOBHBIE, COLIMaJbHbBIC, B IpeAMeTaxX KyJb-
TypHO-OBITOBOrO Ha3HauYeHMSI.

Cpenu oTpOMHOTO MHOIrooOpa3usi MOTpPeOHOCTE MepBOCTEIICH-
HO€ 3HAYE€HME MMEIOT MaTepualibHble MOTPEOHOCTHU JIOACH, mod KO-
TOPBIMUA TMOHUMAETCSI HEOOXOAMMOCTh IPUOOPECTU U MCIOJIb30BaTh
MPOAYKTHl W YCJIYTM, MX YIOBJIETBOpSIOIIME W OOecIeuuBaolIne
BOCIIPOM3BOACTBO YeJIoBeKa. DTO IIpexXIe BCEro IMOTPeOHOCTU .1u4-
Hble — B TIMTAaHUU, onmexne, Xuibe. K MaTepuanbHbIM MOTPEOHO-
CTSIM OTHOCSITCSI M YCIYTM, MOJIE3HBIN Pe3yJIbTaT KOTOPHIX IMPOSIBIISI-
eTCsA BO BpeMs Tpyaa: MeAUIMHCKAs MOMOIb, KOHCYJIbTalUsI I0pU-
CcTa, TeaTpajbHOE TIpelIcTaBieHUe W T. A. B cocTtaB MaTepuaabHBIX
BXOISIT TaKXKe MOTPEOHOCTHU TPEANPUATHUI, TOCyIapCTBEHHBIX Opra-
HOB U YYpPEXICHUI, OOIIeCTBEHHBIX OpraHU3alnii B HEOOXOAUMBIX
30aHUSIX, COOPYXKEHHUSIX, 0O0OPYAOBAaHUM, TPAHCIIOPTHBIX CPEICTBax
u T. 0. Ilompebrocmu, CBsSI3aHHBIE C MPOM3BOACTBOM IIPOAYKTOB U
YCJIYT, Ha3bIBAIOTCSI HPOU3BOOCHBEHHbIMIL.

Bce morpebHocTH oOlecTBa (Kak MHAMBUAOB, TaK M MHCTUTY-
TOB) YIOBJIETBOPSIIOTCS 3KOHOMWYECKUMU pecypcaMu. DKOHOMHYE-
CKU€e pecypchbl — 3TO NMPUPOIHbIE, JIIOICKME U TPOU3BEIEHHbIE YeJioBe-
KOM IIEHHOCTH, KOTOpbI€ MCIIOJIB3YIOTCA I MPOM3BOJICTBA TOBAPOB U
ycayr. K HUM OTHOCSATCST 3eMJIsI 1 BCEBO3MOXHBIE MOJE3HBIE MCKO-
nmaemMbie, (aOpUUHBIC M CEIbCKOXO3SMCTBEHHBIE CTPOCHUS, 000pYy-
JOBaHWE, UHCTPYMEHThI, MAalllMHBI, CPEACTBA TPAHCIIOPTA U CBS3H,
pa3HoOOpa3HbIe BUIBI Tpyda. B mocienHee BpeMs B 4yMCIO Haubo-
Jjiee 3HAYMMBIX (PAKTOPOB COBPEMEHHOTO IIPOU3BOJACTBA YacTO
BKJTIOYAIOT KaIUTAaIbl, TEXHOJOTHUIO, MH(MOPMAIINIO, BHICOKOKBAJIM -
dunmupoBaHHy0 padouyio cuiay. Bce pecypchl meisTcss Ha IBe TIpyIl-
mel: 1) MaTepuanbHbie — 3eMJISI M CPEACTBa IPOU3BOACTBA; 2) JIIOMI-
CKMe — TPyl W MpeAnpUHUMATEIbCKasl CITOCOOHOCTD.

OCHOBHOII 0COOEHHOCTHIO PKOHOMUYECKUX PECYPCOB SIBISIETCS
UX OTPaHUYEHHOCTh, BCJEICTBME YE€ro OrpaHUYEH U OObEM MPOU3-
BOJACTBa. TakK BO3HMKAET MPOTUBOpPEUYHE MEXIY BO3pacTalOIIUMU
MOTPEOHOCTAMM M OTPAHUYEHHBIMM BO3MOXHOCTSIMU HX YIOBJIE-
TBOpeHUsi. OOIIEeCTBO MOJKHO BBIOMpaTh, KaKWe TOBApbl U YCIYTU
Halo MPOU3BOAUTH B IEPBYIO ouyepedb. XO3SIUCTBEHHBIE pElIeHUS
HaIpaBjJieHbl Ha IOCTUXEHHE HauOOJIbIIEeTO YAOBIETBOPEHUS MO-
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TpeOHOCTel MpU palMoHaJbHOM MCIIOJb30BaHUM pecypcoB. lleH-
TpajbHasi MpobjieMa KOHOMMKM COCTOMT B TOM, KakK O0ecrnevyuTb
MaKCUMaJIbHBIN pe3yJabTaT NMpUW MUHUMAaNbHBIX 3arparax. Mmer He-
MPEPbIBHBIN MOWCK BapMaHTOB, IMyTeli HAWJIYy4YIlero MCIOJIb30BaHMS
Wi TIPUMEHEHUSI OrpaHUYEHHBIX PEeCypCoB IJIsl JOCTUXKEHUSI HaM-
0OJIbIIETO WJIM MaKCUMaJIbHO BO3MOXHOTIO YIOBJIETBOPEHUS DPACTy-
IIUX MOTPeOHOCTEN.

3. B pa3nuyHbIX ycIOBUSIX MOUCK 3(POEKTUBHBIX MyTel MCIOJb-
30BaHUS OTPaHWYEHHBIX PECYPCOB pelllaeTcsl no-pasHomy. Mctopum
WU3BECTHBI CJIEAYIOIIME TUIIBl OPraHU3alluu YKOHOMMKU:

a) X034UCMEO NPUMUMUBHO20 00Ulecmea NI mpadulyuOHHAS CUC-
mema, CyIIeCTBYIOIIasi B CJabOPa3BUTHIX CTpaHaX. DTOT TUIT Opra-
HU3ALMU dKOHOMUKHU 0a3upyeTcss Ha OTCTAlIOi TEXHOJOTMU, IIUPO-
KOM pachpoCTpaHEHUU PYYHOTO Tpylda, MHOroykjiamHoe™ 3KOHO-
MUKM. MHOroykjiaagHoe™ o03HayaeT OIHOBPEMEHHOE CYIeCTBOBAHUE
pa3mmuHbIX (popM Xo3sliicTBOBaHMsl. B Takux cTpaHax B 3HAYUTENb-
HOl Mepe COXpaHSIOTCS HaTypaJlbHO-OOUIMHHbBIE OTHOIIEHUS,
0oJibllIOe 3HAYEHME MMEIOT MEJIKOTOBapHOE MPOU3BOICTBO, a TaKXKe
nepenaroniMecss U3 MOKOJEHUsI B MOKOJEHUE KOHCepBaTHMBHbIE Tpa-
IULIUKA. DKOHOMMYECKHME PO WHIMBUIOB OIpEAessIoTCS Hacjen-
CTBEHHOCTbIO M KAacCTOBOU MPUHAIEXKHOCTHIO;

0) pbiHOUHAA 3KOHOMUKA, CIIOXMBIIAsiCs B psiae cTpaH K XVIII B.
Ee oTnnuuTenbHble YepThl — 4YacTHasi COOCTBEHHOCTb Ha CPENCTBa
MPOU3BOJCTBA; PHIHOYHBIN MeXaHW3M PEryJIMpOBaHUS XO3SIMCTBEH-
HOI IesiTeIbHOCTU, OCHOBaHHBIN Ha CBOOOJE KOHKYPEHIMU; MHO-
>KE€CTBO CaMOCTOSITEJIbHBIX, JIMYHO CBOOOIHBIX MOKyMaTeaeid U Mpo-
IaBIIOB TOBAapoOB. B pBIHOYHOI 3KOHOMWKE OCHOBHBIE SKOHOMUYE-
CcKMe BOMpOCHl (YTO MPOU3BOAUTH, B KAaKOM KOJMYECTBE; Kak
MPOU3BOAUTh, K€M, YeM M U3 KaKUX PecypcoB, C MOMOIIbIO KaKOW
TEXHOJIOTUM; JIsI KOTO MPOU3BOAWTH, KTO IOKYMaTesib) peulaloTcs
MOCPENCTBOM PbIHKA C MOMOILbIO TAKMX €r0 MHAMKATOPOB, Kak lie-
Ha, IpuoObLIb, YOBITKU. KonebaHue 1ieH, WX BbICOKMM WM HU3KUKI
YPOBEHb CIIyXkaT MokaszaTejieM MOTpeOHOCTe B TOM WM WHOM TOBa-
pe U ONpeAesisIloT CTeNeHb JOXOAHOCTU IOCJEIHETO.

JI711 cOBpeMeHHOM PhIHOYHON 9KOHOMUKU MOKa3aTeIbHO aKTHB-
HOE€ BO3IEHCTBUE rocylaapcTBa Ha pa3BUTHUE HAIIMOHAJIbHOU 3KOHO-
MUKM, 4YTO TIOBJEKJIO HW3MEHEHUE XO3SAUCTBEHHOTO MeXaHu3Ma.
B pamkax OTaeNbHBIX MPEANPUSTUI TOJYyYaloT pa3BUTHUE IJIaHOBbIE
METOJbl XO3UCTBOBaHUSI B BUAE MapKETUHTOBOU ciyxXObl. [lnaHo-
Bble METOJbl MCIOJB3YIOTCSI MU B TOCYJapCTBEHHOM PeryJupOBaHUM.
3amaya MCIMOJb30BaHUSI PECYPCOB pellaeTcsl B paMKax KPYIHBIX XO-
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3SIUCTBEHHBIX O0OBbEAUHEHUI Ha OCHOBE CTPATErMyeCcKOro IMpOrHO3M-
poBaHus. [ocymapcTBeHHbIE OOIlEHAILIMOHAIbHBIE M OTpacjeBble
MporpaMMbl TaKXke OKa3bIBalOT CYIIECTBEHHOE BJIMSIHME Ha 00beM U
CTPYKTYpPY TIPOM3BOAMMBIX TOBApOB U YCIYT;

B) KOMAHOHO-OIOpOKpamu4eckasl cucmema, XapakTepu3sylolasics
HaJWu4UeM OOIIEeCTBEHHOI, a B peaJIbHOCTU TOCyIapCTBEHHOI cOOCT-
BEHHOCTHU MPAaKTUUYECKM Ha BCE DKOHOMUYECKME PECYPChl; HETTOCPE -
CTBEHHBIM yIpaBJICHUEM BCEMU TIPEATIPUITUSIMU U3 AUHOTO LIEHTPA;
LIEHTPaJIM30BaHHBIM TIJIAHMPOBAHUEM IMPOM3BOACTBA U paclpeeie-
HUS MPOAYKIMM, a TaKKe MaTepUaIbHO-TEXHUUYECKOT0 CHaOXeHUs
MPEeANPUSITUIA; YCTAHOBJIIEHUEM TOCYyJapCTBOM TBEPABIX 1I€H Ha TOBa-
pBl 1 HOPMATUBOB (poHAa 3apaboTHOI TIaThl. Ype3amepHas rocynap-
CTBEHHAsT MOHOIIOJIM3AalUsI TTPOU3BOJACTBA U CObITA MPOMYKIIUU 3a-
TPYIOHSET, a TOYHEEe, UCKIII0YaeT CBOOOIHbIE PHIHOYHBIE B3aUMOCBSI3U
MEXIy OTIEJIbHBIMU MPEANPUITUIMU U XO31CTBAMM, TTOAABJISIET ca-
MOCTOSITeJIbHOCTh M MHUILMATUBY YYaCTHUKOB IPOU3BOACTBEHHBIX
9KOHOMUYECKUX OTHOIIeHU. KoMaHIHO 9KOHOMMKE MPUCYII 3HA-
YUTEAbHBIN AEUIIUT, TaK KaK U3 €NUHOIr0 LIEHTpa HEeJb3sl OIpeae-
JINTh BCE TTIOTPEOHOCTHU U 3alVIAaHMPOBATh «BCE J0 TBO3MSI».

B ycioBusix KoMaHIHO-O0MOPOKPATUUECKON CHUCTEMbI, CJIOXUB-
meticss B CCCP, mo cymiecTBy, IIpoM30IIa MogMeHa O0IeCTBEHHO-
ro pasfejieHus Tpyaa MaHy(akKTypHBIM pasfejieHueM Tpylda, KOTO-
poe TIOBJIEKJIO KOHIIEHTpPAILUI0 CPEACTB IPOU3BOJACTBA B pyKax Of-
HOro cyObeKTa — TocymapcTBa. MaHygakTypHOe paslIejicHUe Tpyna
TpearnoJiaraerT 0e3yCAOBHYIO BJAaCTh XO3SIMCTBYIOIIETO CyObeKTa Ha
JIIOAbMM, KOTOpbIE O0pa3yloT IPOCThIE 3BEHbS MPHHAMIEKAIIEro
€My COBOKYMHOro MexaHu3ma. Kak M3BECTHO, B YCJIOBUSX MaHY-
¢akTypHOTO pasaefieHus Tpyda OTAEAbHBIN pabouyuii He MPOU3BO-
AT TOBap.

OcHoOBaHMeE K€ BCSIKOI'0O TOBAPHOTO MPOU3BOJACTBA COCTaBJISIET 00-
IIeCTBeHHOEe pasaeieHue Tpynga. ClemoBaTebHO, YTOOB cpopMUPO-
BaJICS E€MCTBUTEJIbHBIN, @ HE MHUMBIM PBIHOK B HalllEl CTpaHe, He-
o0xonuMo MaHy(daKTypHOE pasjeiieHue Tpyla 3aMeHUTh OOIIECTBEH-
HbIM. B oTauuume oT mepBOro oOIlECTBEHHOE pasjieieHue Tpyaa
O3HayaeT paclipefieJieHUe CPEeACTB INPOM3BOIACTBA MEXIY MHOTUMU
HEe3aBUCUMBIMU JPYT OT JApyra ToBapoIpousBoauTeasiMu. CBs3b Me-
KAy 3TUMHU HE3aBUCHMMBIMU IIPOU3BOAUTENSIMU OOBEKTHMBHO YCTa-
HaBJIMBAETCS Yyepe3 MPOU3BOAUMYIO UMU MPOIYKIMIO B BUAEC TOBAPOB
(ycayr). OTAUYUTENbHBIM MPU3HAK peaIbHBIX TOBApOIIPOU3BOAUTE -
JIeid COCTOUT B TOM, YTO OHU BCTYIAIOT MeXIy co00il B 3KOHOMUYE-
CKM€ OTHOIIEHUS B KaUECTBE CaMOCTOSITEIbHBIX CYOBhEKTOB.
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4. B peanbHOM XM3HU «4UCTas» DKOHOMMWKA BCTpeYyaeTcsl Kpaii-
He penko. «Hucras» 3KOHOMMKA, Oyldb TO PbIHOYHASI WM KOMaH/I-
HO-OlopokpaTtuyeckasi, MaoaddeKTuBHa, a TTOTOMY HEIOJroBeYHa.
CoBpeMeHHasi MolieJib OpraHU3alluM HApOJHOTO XO3SIMCTBA — CMe-
IIaHHasi S5KOHOMMKA, B KOTOPOW PHIHOUHBIE OTHOLIEHWSI COYETaloT-
Csl C TOCYIapCTBEHHBIM peryiupoBaHueM. /sl cMelllaHHONW 3KOHO-
MUMKHU XapakTepHO MHorootpasue ¢hopM COOCTBEHHOCTH W HaJlUuue
JIBYX PEryJsiTopoB (PIHOYHOI'O M TOCYAapCcTBeHHOro). B psine crpaH
CO CMelIaHHOW KOHOMMKOU (Hampumep, B SAIMMOHUU) HIUPOKO MC-
MOJIb3YeTCsl TOCYAapCTBEHHOE IJIAHUMPOBaHUE, XOTS TIUIaHbl 31eCh
HOCST peKOMeHJaTeIbHbI (MHAUKATUBHbBIN) XapakTep. J10CTOMHCT-
BO CMelIIaHHOW 3KOHOMMKM — KOMIIJIEKCHOE BBeJ€HHE B TOBapoO-
000pOT pecypcoB U dKOHOMMUYecKasi cBoOoIa MpoU3BoAUTEIeH. DTa
cBoOONIa TO3BOJISIET Hauboiee 3(h(heKTUBHO UCIOIb30BaTh PECYPCHI,
BHEJPSITb COBPEMEHHbIE TEXHOJOTMM, TaK Kak MpearnpuHUMaTeIn
CBOOOJHO MepeMellaloT KanmuTal B Te OTpaciu, KOTopble HauboJiee
BBITOJTHbI.

Ho Henb3st urHOpupoBaTh M rocydapCTBEH HO-TIPaBOBOE BO3Meii -
CTBUE Ha 3KOHOMUKY. OTKa3 OT rocygapCTBEHHOTO PEryJvMpOBaHMS
9KOHOMHUYECKUX UM COLMAaJbHBIX MPOIIECCOB MPUBOAUT K IOTEpE
yrnpaBisgeMocTd. BO3HUKIINMI BakyyM TroCydapCTBEHHOTO PEryJupo-
BaHUs 3aIlOJIHSIETCSI POCTOM Y3KOTPYIMOBBIX MHTEPECOB, Pa3BOpO-
BbIBAHMEM HAlIMOH&UYBHOTO OOraTcTBa CTpaHbl. B pesysnbrare JoMKuU
CJIOXUBIIMXCSI TOCYIAPCTBEHHBIX CTPYKTYp YHOpaBJeHUSI TTPOUCXO-
AT pa3pylieHUe BEPTUKAIbHBIX U TOPU3OHTAIBHBIX XO3SMCTBEHHBIX
CBSI3ei, TEXHOJOTMYECKOTO B3aMMOAEHCTBUS, TEPSIETCS KOHTPOJb 3a
lleHaMU U JOXOAaMU, paclpeleieHreM U IepepaclpeeeHueM pe-
CYpCOB.

5. OcobeHHO BeluKa poJib rocynapcTBa B coBpeMeHHol Poccuu,
KOTma pas3pylIMJuCh KOHOMMYECKHME U TEXHOJOTMYECKUEe CBSI3H,
MPOU30III0 OOHUIIAHWUE OCHOBHOW MacChl HaceJIeHWsI, Ociadio
OblJIOE MOTYIIIECTBO CTpaHbl. 3acayuMBaeT BHUMaHUsSI MHEHMUE aBTO-
POB, YTBEpXKIAIOILIMUX, YTO HYXEH IJJaH BOCCTAHOBJIEHWSI HApOIHOTO
XO3511CTBa, KOTOPBIM NOKEH CTPOUTBHCS HA COYETAHUW JOBYX OCHOB-
HBIX HaMpaBJIeHUIi: BBeleHHWE 3JIEMEHTOB ILIaHOBOTO XO35iCTBa
TaM, rae 06e3 HUX He OOOWTUCH (ECTeCTBEHHO, 0e3 MJIaHUPOBaHMUS
Kaxmoi raiiku v 0ojTa), pazBUTUE YK€ almpOOUPOBAHHBIX PHIHOY-
HBIX MEXaHM3MOB, KOTOpbIe OompaBaaiu cebs Ha MpaKTUKe.

O cospemeHHOI POCCULICKOLL DKOHOMUKE NPUHSIMO 2080PUMb KAK O
nepexoonoi. TlocnenHsisi ecTb 0c000€ COCTOSIHME HApOMHOTO XO3si-
cTBa, Korma oHO (yHKIIMOHUPYET B IMepUoi Tepexona oOIlecTBa OT
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OJHOII MCTOPUYECKON CTymeHu K apyroi. Tem caMbiM 3KOHOMHKA
OoTpaxkaeT MPOMEXKYTOUHOE COCTOsiHUE obuecTBa. OCHOBHBIMMU 4Yep-
TaMU MNEePeXOAHON 3KOHOMMKU SIBASIIOTCS HEYCTOWYMBOCTb, Bapu-
AaHTHOCTb, HaJAW4YMe OCOObIX BPEMEHHBIX 3KOHOMHUYECKUX (opM
(HanpuMep, MHIMKATUBHOIO IJIAHUPOBAHUS, «OyGhepHbIX» CTPYK-
Typ). IlepexomHblii mepuon orpaHUYeH OMpeacieHHbIMU UCTOpUYE-
CKMMHU paMKaMU.

Crneunpuka coBpeMeHHOM 3KOHOMUKU Poccum cocTouT B TOM,
4TO Mepexo] K PhIHOYHON 3KOHOMMUKE OCYIIECTBJISIETCSI HE OT IpU-
MUTUBHOW, TPaIUIIMUOHHOW 3KOHOMHUKM, a OT MJAaHOBOW, KOMaH/I-
Ho-0OropokpaTtuueckoil. OKTsA0pbcKkasg peBomouus 1917 r. mpepBana
B Poccuu mpoiecc mjiaBHOTO mnepexoja OT TpaAWLIMOHHON 3KOHO-
MMKHM K PBIHOYHOM M MOJIOXKaAa Hayajlo (OpMUPOBAHUIO TJIaHOBOM
9KOHOMUKHU. YHUKAIbHOCTb POCCUMCKMX IpOOJIeM B HacTosllee
BpeMsl O3HAyaeT, YTO HeJib3sl KOMUPOBaTh, CJEIO IojaraThbCs Ha Ka-
Kre-1u00 U3BECTHbIE MoJeaun (IIBeAcKasi, SIMOHCKas U T. I1.). Y Hac
CcoBepllIaeTcsl Kak Obl oOpaTHOe OABUXEHUE, «BO3BpaT» K 3¢ (PeKTUB-
HOMY HCIOJb30BAaHUIO PBIHOYHBIX OTHOIIEHWM, K MHOroo0pa3uio
GopM COOCTBEHHOCTHU, peaHUMallus U pa3BUTUE MpeAllpUHUMATEb-
ckoil mesaTenbHOCTU. IlepexomHbI Mepuoa MPOTEKAaeT B YCIOBUSIX
M3MEHSIOLIEeNCcs reonoJUuTUYeCcKoir 00CTaHOBKU U O0COOOIo Teppu-
TOpUaibHO-Teorpaguueckoro mojaoxeHus. Poccus, BbicTynasi cBoe-
o0pa3HbIM MOCTOM Mexay 3amagoM M BocTokom, oObeaUHSIET B ce-
0e 371eMeHThl BOCTOYHOW U 3aMaJHOW KyJIbTyphbl, TPagULIUi, yCIO-
BUii mpousBojacTBa. CiemoBaTebHO, 3JeCh HEJb3sl NPUMEHSITH B
YUCTOM BHUJIE 3amajHble Moiaeau. HeobxoauMmo mckaTh Takue (op-
MBI Mepexoja, KOTOopble oTBedalu Obl ocobeHHOocTsIM Poccuu. Ilpu
3TOM LEHTPaAIbHOU MpoOIEeMON SIBJISIETCS COLMAJbHas OpUEeHTALIUs
nepexoaHO 3KOHOMUKHM.

6. CouuaJbHO OPHEHTHMPOBAHHOM, MM <«9KOHOMHKOM I 4YejoBe-
Ka», CYMTAEeTCHA Ta SKOHOMHYECKasd CHCTEMAa, B KOTOPOi NMPOM3BOJACT-
BEHHbIC OTHOIIEHMS W MEXAHW3M XO3SiiCTBOBAHHSA 00€CIEeYHMBAIOT MOJ-
YUHEHHEe NMPOU3BOJCTBA MOBBIIEHUIO KAYECTBA XXKHU3HU YeJIOBEKa, BO3-
BbllieHNIO JimyHOcTH. OOBbEKTUBHA HEOOXOAMMOCTh TaKOIo IOAX01a
K 3KOHOMUKE IUKTyeTcsl TeM, yTo B XXI B. MMEHHO COLIMaJIbHO
OpUEHTHUPOBaHHAsT 9KOHOMUKA Haubojee 3GheKTUBHA U TUHAMUY-
Ha. DTO OOBSCHSIETCS TeM, UTO HAayYHO-TEXHUYECKMU Mporpecc ae-
JaeT LEeHTpalbHON (PUrypoil MPOM3BOACTBA BHICOKOKBAJIU(DULIUPO-
BaHHOIo paboTHHMKA, o00Jagalollero TBOPYECKMM MOTEHLMAIOM.
HoBeiilye TeXHOJOTUM MOTYT OBbITh pa3paboTaHbl U MCHOJb30BaHBI
YeJIOBEKOM C BBICOKMM MHTeaneKToM. OTciofga BbITEKaeT BaxKHEi-

2 Kumuuckuit "TpeanpuHuM.mpaBo”
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mass 0COOEHHOCTh COBPEMEHHOM 3KOHOMUKM: TyMaHM3alus IIPOU3-
BOJICTBA, ITOJYMHEHME IPOM3BOACTBA Pa3BUTUIO TBOPYECKMX CIIO-
coOHOCTE paboTHMKA.

Heob6xomuMocTh colManbHON OpUEHTAIUM 3KOHOMUKU TUKTYET-
cd TeM, 4TO pe3KOoe pacCIOeHHEe HaceJeHUsI Ha OoraTtbix M OemHBIX
MOPOXAAeT IMPOTUBOPEUMs, TIyOOKHE COIMAbHO-3KOHOMUYECKUE
KOH(MIUKTBI B paMKaX KakK OTACIbHON CTpaHbI, TAK U MUPOBOTIO CO-
o0IIecTBa B LIEJIOM, SIBJISICTCS OMHOM M3 NMPUYUH Teppopudma. M3-
BECTHO, 4TO COOTHoIIeHUe moxomoB 10% Haubosee GoraTtoit yactu
HaceJieHus1 cTpaHbl U 10% HaubGojee OeTHOR €ro 4acTu He AOJIKHO
npeBbimath 10:1. MHavye BO3HMKAET yrpo3a COLMAJILHOTO B3phIBA.
OngHako B HEKOTOPBIX CTpaHaX, U B 4YacTHOCTU B Poccum, 310 COOT-
HOIIIEHWE HapyLIeHO M IOKa3bIBaeT 3HAYMTENILHO OOJIBIIMI pa3phbiB
Mexmy OoraToii M OemHOM YacTIMM HaceleHMsI. bemHoCTb, ckaszal
Ipesuaenr PP B IMocianunm 2002 r., oTcTynmiaa TOJAbKO HEMHOXKKO
U «IIPOJOJDKAET MYYUTh KaK MUHUMYM elle 40 MUJIIMOHOB HaIIMX
rpaxaaH». YXyOIIaeTcs IO 3TOMY IlapaMeTpy M IOJOXEHHE B MHDPE.
Ecim B XIX B. Ooratele cTpaHBl OBITM Oorade OegHBIX B 3 pasa, TO
Ternepb — B 86 pa3. Kak Mbl BUOAUM, HaJMIO HEOOXOAUMOCTDb CMSIT-
YeHMSI COIMAJIbHO-3KOHOMMYECKUX ITPOTUBOPEYMil, IPEOXOJICHUS
OrpoMHO#1 auddepeHIMaIMY B TOTPEeOJCHUMU, 4YTOOBI M30eXKaTb
100aJIbHOTO KOH(IMKTA.

HecomHeHHO, omnpenelleHHBIM ypoBeHb nubdepeHIInanul 10~
JK€H COXPaHSITHCS I CTUMYJIMPOBAHMUS BHICOKOKBaIU(DUIIMPOBaH-
HOro, TBOpYecKoro, sddexTuBHOro tpyma. Ho a3TOT ypoBeHb He
IIOJDKEH TIPEeBBIIATh MaKCHMAaJbHO AOITyCTUMOTO IIpenera.

§ 2. CootHonleHre Makpo- 1 MUKPOSKOHOMUKH

1. B o0mecTBeHHON XU3HU, KaK U B TIPUPOJE, Pa3INIaloT MaK-
pOCUCTEMBI — OOJbIINE CUCTEMBI 1 MUKPOCUCTEMbI — Mallble CHC-
TeMbl. DKOHOMHMKA CTpaHbI MPeACTaBIseT CO00i MaKpOCUCTEMY, OT-
HOCUTEJIbHO KOTOPOW OTAENbHbIE MPEINPUITHs, OpTaHU3alu eCTh
MukpocucteMbl. C omnpeneleHHOW Mepoil YCIOBHOCTH MX MOXKHO
paccMaTpUBaTh B KAayeCTBE BJIEMEHTOB CHUCTEMBI, XOTS KaXIbId U3
HHUX caM TI0 cebe MMeeT CIOXHYI0 CTpyKTypy. Ho skoHoMMKa He
eCcTh CyMMapHoe o0Opa3oBaHMe, T. €. MpOocTas MexaHWdYecKas CyMMa
HU30BBIX, MEPBUYHBIX 3BEHbEB HAPOJHOTO XO3SMCTBA. DKOHOMMKA
o0pasyeT 1LEJIOCTHYIO CHCTEMY, OO0Jamalollyl0 MPUHIUIHATIBHO
WHBIMM CBOMCTBAMU, UHBIM KAayeCTBOM IO CPaBHEHUIO C MEPBHY-
HBIMU 3jieMeHTaMu. OHa eCThb COBOKYITHOCTb IEPBUYHBIX CBSI3€ii,
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MHTETPpUPYIOLINX 3JEMEHThl B €IMHYIO 1I€JIOCTHOCTh. be3ycloBHO,
npupoaa OBTOW CHUCTEMBI OIIpeaeasieTCs] TPUPOJOM TIEPBUUHBIX
3BeHbeB. Ho B TO XXe BpeMsl MU MHTeTrpallMOHHbIE, CUCTEMHBbIE Mapa-
METPbl OKa3bIBalOT CYILIECTBEHHOE BO3AeMCTBUE HAa (PYHKIMOHUPO-
BaHHE TEPBUYHBIX 3BCHBEB. OHHM CO3mAIOT yCIOBUS (OJIAaTONPHSIT-
HBIC WM HEOJaronmpusITHBIC) IJIsl Pa3BUTHS IIPEAIIPUHUMATEIBCTBA
B cTpaHe. st 3hpeKTUBHOrO BO3OEHCTBHUSI Ha SKOHOMHUKY HEO0XO-
VMO BBISIBJISITh M YYUTHIBAaTh HE TOJBbKO BHYTPEHHHE CBSI3U B HU30-
BbIX, TIEPBUYHBIX 3JI€MEHTaX CUCTEMBbI, MEXIY HEMOCPEICTBEHHbIMU
YYaCTHUKAMU PbIHOYHBIX 9KOHOMUYECKUX OTHOIIEHUI, HO U MHO-
roobpazHoe OOBbEKTUBHO OOYCJIOBJIEHHOE B3aMMOAEWCTBUE, BO3HM-
Kaloliee MeXay MUKPO- 1 MaKpPO3KOHOMUKOM.

JlaHHO€ 0OCTOSITENLCTBO JelaeT HeOOXOaUMBIM TuddepeHInpo-
BaHHOE KCCAeJ0BaHNE MAKPOIKOHOMUKU U €€ BJIEMEHTOB, PacCMOT-
peHue MX B TeX aclieKTax, KOTOpbI€ IMO3BOJSIOT 3a MaKpoIllpolecca-
MU BBISIBUTb KOHKPETHBIX JAEUCTBYIOLIMX JUIl U CAEIaThb MOCIAEIAHUX
Y4aCTHMKAMU PETYJIUPYEeMbIX HOpMaMU IIpaBa OOIIECTBEHHBIX OTHO-
meHuii. UMEHHO U TOJbKO MEXaHU3M MPaBOBOTO PETryJMPOBaHUS
CITOCOOEH ONTUMU3UPOBATH COOTHOILIEHUE MUKPO- U MAKPOIKOHO-
MHUKU U TEM CaMbIM CO31aTb CTpAaTerMUeCKUE MPEATOCHIIKU A yC-
TOUYMUBOM, ONTUMHUCTUYHON M IIJIOOZOTBOPHON INpeaOpUHUMATEIIb-
CKOW 1esTeIbHOCTHU.

BaxHeiimeid xapakKTepUCTUKOW MaKpPOIKOHOMMKHU SIBJISIETCS
CTPYKTypa, T. €. e¢ BHyTpeHHee cTpoeHHe. CTpyKTypa MaKpO3KOHO-
MUK UMEET pa3inudyHble ypOBHU. [JIyOMHHYIO OCHOBY MAKPO3KOHOMM-
KM COCTABJISIET pacnpe/iesieHie OOIMEeCTBEHHBIX PECYpPCOB B OMpeeJieH-
HBIX MpPONoOpuUax Mexnay chepammu 3KOHOMHMKH, a3aMu BOCIPOM3BOICT-
Ba, €ro noapasiejieHusIMd, OTPACJSAMU M PErHOHAMHU B COOTBETCTBHHU C
00IEeCTBEHHO HEOOXOAMMBIMHM NOTpPeOHOCTAMH. aHHOE oIIpemec-
HME CTPYKTYPbl XapaKTepU3yeT 3aKOH CBSI3U 3JI€MEHTOB HEMOCPEICT-
BE€HHO MPU MPOM3BOJICTBE U MOTPEOJEeHUN OOIIECTBEHHOIO MPOAYKTA.
I'maBHBIM IpU3HAK €€ — MPOIIOPLUU pacTipeaesieHUs 001eCTBEHHOTO
Tpyza.

2. JIng aHanm3a MaKpO3KOHOMHUKHM C TOYKHU 3PCHUS IIPaBOBOIO
peryJiMpoBaHUs 1IeJIeCOOOpPa3HO pacCMOTPETh TPU €€ CTPYKTYPHBIX
YPOBHSI: BOCHPOM3BOJACTBEHHBII, MEXOTpaciaeBO, MEXpPEernoHalb-
HBIN:

1) o6wesxonomuueckue, uau 80CnpoU3800CcmMEeHHble, NPONOPUUL OT-
paxaroT riao0ajabHble COOTHOIIEHWS B MPOU3BOJICTBE U MCIIOJb30Ba-
HMM OOIIECTBEHHOI0 MPOAYKTa U HALIMOHAJIBHOIO 10X0Aa Ha MaKpo-
ypoBHe. X nMHaMKKa N1eTEpMUHUPOBaHA 3aKOHOMEPHOCTSIMU pac-
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IIUPEHHOIr0 BOocIpou3BoacTBa. Ha MX ocHOBe ompenesitoTcs I0s
OpoayKTa, MAylas Ha BO3MEILIeHUE MOTPeOJEHHBIX CPEACTB MPOU3-
BOACTBA, a TakKxKe AOJs TMPOAYKTa, clyXallasi MoTpeOJeHUI0 YJIEHOB
o0ImecTBa M JaJbHEHIIEMY POCTY TPOU3BOACTBA. Pe3yiabTaToM (pyHK-
LIMOHMPOBAHUS U BOCIIPOU3BOJICTBA MAKPOASKOHOMMUKU SIBIISIETCS Ba-
JOBOM BHYTPEHHUI NMPOAYKT. BajloBoii BHyTpeHHHIA NMPOIXYKT €CTh CO-
BOKYIIHAsA PbBIHOYHAsA CTOMMOCTDH BCEro KOHE4YHOro nmpoms3BoacrTrBa Ipo-
JYKTOB M YCJIYT B CTpaHe 3a roa. B oTjiMyMe OT UCUMCISIEMOIO paHee
BaJIOBOTO OOIIECTBEHHOIO IMPOAYKTa BaJlOBOM BHYTPEHHMUU MPOAYKT
MCKJIIOYaeT MOBTOPHBIN CYET, HO B TO K€ BPEMSI BKJIIOYAET MPOU3BOI -
CTBO yciyr. BanoBoii BHYyTpeHHMI NPOAYKT MCKJIIOYAET CTOMMOCTD
MPOMEXYTOUHBIX MPOAYKTOB, a OyIydd KOHEUHBLIM pe3yJIbTaTOM ITIpo-
M3BOACTBA, BKJIIOUAET TOJbHKO J0O0ABJIEHHYI0 CTOMMOCTb, CO3JIaHHYIO
KaXIbIM CYOBEKTOM 3KOHOMMYECKUX OTHOLLIEHUA.

JIas uaMepeHUsl BaJlOBOTO BHYTPEHHETO MPOAYKTa MCIIOJb3yeTCS
cUcTeMa HAaIlMOHAJBHBIX CYETOB, KOTOpAsT BBITOJNHSET Ty Xe (QYyHK-
LMIO, YTO M OyXTaJdTepCKMU y4eT I OTAEIbHOIOo MNpeanpusITUS.
CucreMa HAIMOHAJILHBIX CYETOB — 3TO CHIENMAJIbHbIE 0AIAHCHI, B KO-
TOPBIX OTPAXKEHbI, C OJJHO CTOPOHBI, PACXO/Ibl, CBSI3AHHbIE C NMPOU3-
BOJICTBOM BAJIOBOI'O BHYTPEHHEIO MPOIYKTA, C JAPYroil — JA0XO0/bl, NO-
JlyYeHHble B Mpolecce €ro mpomsBoacTea. Kpome BajioBOro BHYTPEH-
HEro TMpOAYyKTa IO CUCTEME HALMOHAJbHBIX CUETOB OIIPEHACHSIETCS
YUCTBIM HALIMOHAJIbHBIA MPOAYKT, HAIMOHAJIBHBIA JOXOI WU JIUYHBIN
noxon. TakuMm obpa3zoM, OOIedKOHOMUYECKas CTPYKTypa OTpaxkaeT
GYHKIMOHATbHOE Ha3HAUYCHHWE Pa3TUIHBLIX YacTeil BaJoOBOTO BHYT-
pEeHHETO MPOIYKTa B Mpoliecce Bocnpomn3BoacTBa. OHa MMOKa3bIBaET,
Kakasl 4acTb BaJJOBOTO BHYTPEHHEro IMpOAyKTa MAET B MOTpedJieHueE,
Kakass — B HAaKOIIJICHUE, ONITUMAJIbHOE COOTHOILIEHUE KOTOPBIX BbI-
CTyITaeT BaXXHEHUIINM ycIoBHEeM 3(h(HEKTUBHOTO BOCIPOM3BOJICTBA;

2) mexucompacaesas cmpykmypa TPeaCcTaBIsIeT COOOM KOIMYecT-
BEHHOE COOTHOIIIEHNE OTpacyieil M CBSI3M MexXnmy HuMHM. OHa orpene-
JSEeTCS KakK J0JS OTPaciu B BaJIOBOM BHYTPEHHEM MPOAYKTE, B OC-
HOBHBIX NTPOM3BOJICTBEHHBIX (DOHAAX, B TPYHOBBIX pecypcax M T. II.
MexoTpacaeBasi CTpyKTypa MOXKeT ObITb ITPOTPECCUBHOM, obecrneun-
BalOIIE 5KOHOMMWUYECKUU POCT U TTOBBIIIEHUE YPOBHS XM3HU HApO-
a, a MOXET OBbIThb JNEeNPEeCCUBHOM, AEUCTBYIOIIE B OOpaTHOM Ha-
npaBJIeHUH. 3a MocjiefHre Toabl B Poccum IMpon30NnIo yXynmeHne
MEXXOTpacJeBbIX CBsI3el, YTO HE MOXKET He CKa3aTbCs Ha ODOIIEM CO-
CTOSSHUM HallMOHAaJIbHOTro Xo3sgicTBa. Heobxoaumo obecrieuuTh OI-
TUMAaJBHYIO CTPYKTYPY, MOBHIIIAIOIIYIO 3P(PEKTUBHOCTh 3KOHOMM-
KM, POCT BaJIOBOTO BHYTPEHHETro MPOIYKTa Ha AYIIly HaceJeHUs. DTO
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TpeOyeT ompeaesieHUsI TPUOPUTETHBIX OTpacjeii, ObICTpOe pa3BUTHE
KOTOPBIX CITIOCOOCTBOBAJIO ObI TOIBEMY SKOHOMUKHU B LIEJIOM.

BaxxHbIM MHCTPYMEHTOM TIPOTHO3UPOBAHUSI MEXOTPACIEeBOM
CTPYKTYphI CJykaT MOJEJM MeXOTpacjeBoro OajlaHca, KOTOpbie
BIEpBble ObUIM pa3dpaboTaHbl B Halleil cTpaHe. Takue Moaenud TMo-
3BOJISIIOT OCYIIECTBUTb BapUaHTHBIE, MPOTHO3HBIE pacueThbl, BECTU
MOMCK ONTUMabHOro BapuaHTa. C MX MOMOIIbIO MOXHO OCYILECTB-
JIITh MHAMKATUBHOE IJIAHMPOBaHUE, KOTOPOE YCIELIHO IIPUMEHSET-
Csl B CTpaHax C Pa3BUTOM PBIHOYHOW 3KOHOMUKOMN;

3) mnst Poccuu BaxkHOE 3HAUGHHUE MMEET TaKXKe MelNcpecuOHANbHAS
cmpykmypa, T. €. pa3MellleHue MPOU3BOAUTENbHBIX CUJl. PernoHanb-
Hble MPOMOPUUU Oa3UPYIOTCS HA TEPPUTOPUATBHOM pasae/ieHUU
TpyJa, Ha MCIOJb30BAaHUM TaKUX PETMOHAJbHBIX OCOOCHHOCTEH, Kak
MIPUPOJIHBIE U TPYIOBbIE PECYpPChbl, HAYYHO-TEXHUYESCKUI MOTECHIU-
an, kaumat. B HacTosiee BpeMsi 0COOCHHO akTyalibHa IIpodjiema
ONTUMAJIbHOTO COYETAaHUSI MHTEPECOB LIEHTpa U PErMOHOB. YTyOIe-
HUE TEPPUTOPUATIBHOTO pas3fesieHUsl TPyAa JOJKHO CONMPOBOXIATHCS
CriaxXKMBaHUEM M3HA4YaJIbHBbIX Pa3jiudMii B YPOBHE 3KOHOMUYECKOTO
M COLIMAJIbHOTO Pa3BUTUSI PETMOHOB, obOecrieueHHueM SKOHOMMYE-
cKolt 6e3omacHocT Poccuu M 93KOHOMUUYECKON YCTOMYUBOCTU pe-
ruoHoB. Ilpomoxarwilleecs yriaybdjeHue HEpaBHOMEPHOCTU pa3BU-
THUSI PETMOHOB YTPOXKAET 1EJIOCTHOCTU 3KOHOMUKMU Poccun.

PaccMmoTpeHHBIE TpU CTPYKTYPHBIX YPOBHSI MaKpO3KOHOMUKHU
HEeOOXOAMMO YUUTHIBATh B TIpOLleCcCe IPAaBOBOTO PETyJIMPOBaHUS
MPEeANPUHUMATEILCKON NesITeIbHOCTU. MaKpOCTPpYKTYpPHbIE YPOBHU
obecrieynBaloT 0o0ILIMEe YCJIOBUSI (PYHKIIMOHUPOBAHUS MPEINIPUHU-
MaTeJbcTBa. MaKpO3KOHOMUYECKHUE CBSI3UM, YCTaHABJIMBaeMble IO
BEPTUKAJIM, COCIMHSIOT BCE IPENNPUSITUS U OPTaHU3ALUU B eAUHOE
nenoe. l'ocymapcTBo uepe3 Takue BEPTUKAJIbHBIE CBSI3U MPOBOIUT
aKTUBHYIO 9KOHOMUYECKYIO IOJIMTUKY, UCIIOJNB3ysl (hMHAHCHI, Kpe-
IUT, OIOMXET W Apyrue pblyaru. locymapcTBO 3aMHTEPECOBAHO B
o0ecrneyeHu YCTOMYUBOTO 3KOHOMUYECKOTO POCTa BCEro Haluo-
HaJILHOTO XO35IICTBa, CHUXEHUM YPOBHSI 0e3pabdOTHIIBI, paclIupe-
HUU COBOKYITHOTO CITPOCAa HACEJEeHUS U COBOKYITHOTO TMpeaIoXe-
Husi. Bce 3TO ckaspiBaeTcsl Ha Tpoliecce BOCIPOM3BOJCTBA KaK OT-
JeJIbHBIX TIPEINPUSATUI, TAK U SKOHOMUKU B LICJIOM.

3. Camoe BaxXHOE€ B roCygapCTBEHHOM BO3JCHCTBMU Ha 3KOHO-
MUKy — JOCTUXEHHUE OINTHUMAJILHOIO B3aUMOJEHCTBUS MaKpO- WU
MUKPO3KOHOMUYECKUX TpoleccoB. B KoHuenuuu pedopmupona-
HUS NPEeAINpUSITU U MHBIX KOMMEPUYECKMX OpraHu3alluii, yTBep-
XIeHHOM TmoctaHoBjeHueM IIpaButenbctBa P® ot 30 okTsa0ps
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1997 r. Ne 1373, oTmMeyanoch, YTO yCWIMsS OPTraHOB FOCYdapCTBEH-
HO# BJIACTU B XOI€ KOHOMUYECKOU pedopMbl HampaBieHbl Ha MPO-
BelleHNWEe PBIHOYHON MaKpOdKOHOMUYECKON MoauTuKku. B 3T0i 06-
JIaCTM K TOMY BpE€MEHHU ObUIM JOCTUTHYTHI OMpeaesieHHbIE YCIIEXU:
MnpoBeJeHa Jubepanu3aiys 3KOHOMUKU, OCYIIECTBIeHa MpUBaTU3a-
1Sl 00BEKTOB TOCYIapCTBEHHOW COOCTBEHHOCTH, IMOJaBJeHa WH-
Gasguus, cTabWIU3UPOBaJCI OOMEHHBIA Kypc pyOJsi, CHUXaIHUCh
MPOLIEHTHBIE CTaBKW 3a IMOJb30BaHUE MPUBJICUCHHBIMU ACHEXHBIMU
CpeACTBaMU.

OaHako co3faHWe MaKpO3KOHOMMYECKUX YCIOBUM IJIsI 9KOHO-
MMWYECKOTO POCTa He TepeslOMUTI0 HeraTMBHbIE TEHIEHLIMU M He
c(hopMUpOBaIO pealibHble MPEANOCHIIKUA [JIs1 TPeofoJeHUs] Tpo-
MBIILJIEHHOTO KpM3uca, Tepepociiero B ooBaj (uMHAHCOBON cucTe-
Mbl. HegocrarouHoe BHMMaHUe OPraHOB rOCyIapCTBEHHOM BJIACTH K
MPOBENCHUIO AaKTUBHOW MUKPOIKOHOMUYECKOW MOJUTUKMU HE TO-
3BOJIMJIO MaKCHMMaJbHO peaqu30BaTh IMOTEHIMAT 3KOHOMMYECKON
pedopMbl U HanaauTh 3DdekTUBHOE DYHKIIMOHUPOBAHUE PHIHOY-
Horo MmexaHuszma. C poctuxeHueMm (UHAHCOBOW cTaOMIM3ALUU U
BBICOKOH CTeTeHU Jubepalu3alui 3KOHOMUKW OIHUM U3 OCHOB-
HBIX MPENSITCTBUIA Ha MYTM K dKOHOMHUYECKOMY POCTYy CTaHOBUTCS
MeIJIEHHBIN Mpollecc Mpeodpa3oBaHUil Ha YPOBHE MPEANPUSITHIA.

§ 3. ConepxkaHue M CTPYKTypa pbIHKA

1. PoiHOYHAs 3KOHOMHWKAa — 3TO TPEXIEe BCETO IPOM3BOICTBO
ToBapoB. ToBapHOE TTPOM3BOACTBO W PHIHOK BO3HHMKIIM TBHICSIEICTHS
Hazall, B MepHO Pa3IoKeHHUs NepBOOBITHON OOIIMHLL. M3 mokore-
HUSI B TIOKOJICHHE JIIOAM TBITAJTUCH PENTUTh M3BEYHYI0 SKOHOMMUYE-
CKyI0 TIpoOJieMy: KaK OTpaHWYeHHBIMH pecypcaMU YIOBJIETBOPHUTH
pactyiue TmoTpeOHOCTH. B KaXmblif TaHHBIT MOMEHT JIIOOBIM 3KO-
HOMHMYECKUM pecypcaM, (pakTopaM MPOU3BOICTBA — TPYAY, 3eMJIe U
ee MCKOITaeMbIM, CpPEICTBaM IIPOM3BOICTBAa — CBOMCTBeHHa, KakK
Ve OTMedYaJoch, OTpaHMYeHHOCTh. MX KOMM4ecTBO (UKCHUPOBAaHHO
U UMeeT Tipenenbl. OrpaHUIeHHOCTh S9KOHOMUYECKUX PECYypCOB BBI-
CTyIaeT OXHOM W3 MPUYMH OOIIECTBEHHOTO pasleieHUs Tpyma |
CIIeIIMaIN3allii OTpacjieil M BUIOB YEJOBEUECKOM MeITeTbHOCTH.

' C3 P®. 1997. Ne44. Cr. 5078. Cm. Takxke: Ilocranosnenue ITpasu-
tenbetBa PD or 9 centsiops 1999 r. No 1024 «O KoHuenuuu ynpapieHus

TOCYTapCTBEHHBIM MMYIIECTBOM M TpuBaTu3anuu B Poccuiickoit denepa-
> // C3 PO. 1999. Ne 39. Cr. 4626; 2000. Ne 49. Cr. 4825.
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OO1IecTBeHHOE paslejeHue Tpyda — IiepBasi oOluas Ipearno-
ChUIKa TOSIBJICHUSI OOMEeHa U phlHKa. be3 o0liecTBeHHOTO pasaeie-
HUsI Tpyla He MOTJIO BO3HUKHYTh TOBapHOE MPOU3BOJCTRBO.

Bropoe ycinoBue pa3BuUTHSI phlHKa — 3KOHOMMUYECKass 000c00-
JICHHOCTb IIpou3BoauTeNieli. B paMKax OOIIMHBI WM OOJIBIION MaT-
puapxajibHOM CeMbU HE MOT BOZHUKHYTh OOMEH, TaK KakK COOCTBEH-
HUKOM IMPOU3BEJEHHOTO ObUTa OOIIMHA Win ceMbs. [lepBoHaYaibHO
0o0MeH BO3HHUKaJ MeXIy OOIIMHAMM, BBICTYNaBUIMMKU 3KOHOMMUYE-
CKM 000COOJIEHHBIMU COOCTBEHHMKaMU. B yclnoBusx pa3BUTOrO
pBIHKA KaXIblii MPOU3BOAUTENb U KaXaoe TMPEANpUsITUE CaMO pac-
MopsIKaeTcss OCHOBHbIMU (akKTopaMu MPOU3BOJACTBA (3emMiielt, Tpy-
JIOM, KaIluTajJoM), caMO pelIaeT, YTO MPOU3BOAUTh U B KAKOM O0be-
M€, caMO pacHopsiKaeTcsl pe3yiabTaTaMu Tpyda. Hawunydinum oOpa-
30M 3TOMY YCJOBMIO OTBEYaeT YyacTHasi COOCTBEHHOCTD.

Tpetbe yciioBue (PyHKIMOHUPOBAHUS PhIHKA -— CAMOCTOSITE/Ib-
HOCTb TIPOU3BOAUTENSI, CBOOOAA MpeANMpUHUMATENIbCTBA. BHephI-
HOYHOE PEeTyJIMpOBaHUE XO3WCTBA MMEET MECTO B JII0OOW cucTteme.
Ho uem MeHbllle CKOBaH TMPOU3BOAMTENb, TeM OOJIbIlIE TMPOCTOpaA
JUIS1 pa3BUTHUSI PBIHOUHBIX OTHOIIIEHUIA.

2. BaxHellIMM OOBEKTOM PBHIHOYHOW 3KOHOMMKM BBICTYIAET
ToBap. ToBap — 3TO NMPOIYKT TPyAA, YAOBJIETBOPSIOIIMIA Ty WM UHYIO
O0IIECTBEHHYIO IOTPEOHOCTH NOCPEACTBOM KyIM-npoaaxu. OH o01a-
JaeT IByMsI CBOWMCTBAMU: YIOBJIETBOPSITh MOTPEOHOCTH JIIOJAEH U 00-
MeHuBaTbhCsl. CoCOOHOCTB TOBApPA YIOBJIETBOPATH IOTPEOHOCTD Y€JI0-
BEKa €CTh MOTpedoMTe/bHAs cToMMocTh. Hanpumep, xyebd, macio,
oleXxaa yIoBJIETBOPSIIOT JIMYHBIE MOTPEOHOCTH YeloBeKa, a CTaHOK,
WHCTPYMEHTbI — MPOU3BOJACTBEHHYIO MOTpeOHOCTh. [loTpeduTesnb-
Hasi CTOUMOCTb TOBapa CBsI3aHa C €ro IMOJIe3HBIMU CBOMCTBAMM.

B yclioBusiX pplHOYHOTO XO3SIMCTBA MOTPeOUTEIbHAsT CTOUMOCTD
TOBapa, BO-TIEPBBIX, YIOBJIECTBOPSIET MOTPEOHOCTh HE CAMOTO MPOU3-
BOAUTEJISI, a OPYruX JIOAeii — OOIeCTBEeHHYI IMOTpeOHOCTh. Bo-
BTOPBIX, MOTpeOUTENbHAs CTOMMOCTh TOBapa IOCTynaeT B MOTpeO-
JIeHue 4yepe3 oOMEH, IMOCpeACTBOM KyIuiu-TipoAaxku. CregoBaTesib-
HO, TOBap o0JjiafaeT APYruM BaXHBIM CBOMCTBOM — CIIOCOOHOCTHIO
B ONpejeeHHBIX MPOMOPLUUSIX OOMEHMBATLCS Ha Ipyrue TOBapHI.
HpOl’[Op].H/lﬂ, B KOTOpOﬁ OJHUH TOBap 00MEeHUBaeTCs Ha Apyrue ToBaphnli,
€CTb €10 MEHOBasi CTOMMOCTb. DTa CIIOCOOHOCTH TOBapa 00yC/IOBJICHA
TeM, YTO B HEM BOILJIOLIECHBI 3aTpaThl (PU3UUYECKOTO U YMCTBEHHOTIO
Tpyla, YTO COCTaBJISIET ero CTOUMMOCTh. Ha pbIHKE CTOMMOCTH MpPO-
saBiasieTcss B (popMe MEHOBOW CTOMMOCTHM, B BHUAE OIpeaeJeHHBIX
MpOTIOpIUIL OOMeEHa.
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ToBap ecTb €IMHCTBO TMOTPEOUTETbHON CTOMMOCTU U CTOMMO-
ctu. IloTrpebutesbHasi CTOMMOCTb XapaKTepu3yeT 0COOEHHOCThb, He-
MOBTOPUMOCTb TOBAPOB, CTOUMOCTb — WX OAHOPOAHOCTh. C pa3Bu-
THEM PBIHOYHBIX OTHOIIEHWI M3 BCErO MHOroo0Opasusi TOBapOB BbI-
nessieTcsl ocoOblii ToBap — AeHbrd. Ha HUX MOXHO OOMEHSITh WM
npuodpectu a060i ToBap. JeHbru, obiaagas CIOCOOHOCTHIO OOMe-
HUBaTbCS Ha BCE APYrMe TOBapbl, BHIMOJHSIOT POJb BCEOOIIETro K-
BUBAJIEHTA.

3. HeoTbeMieMBIM aTpmOyTOM TOBapHOTO IPOM3BOICTBA SIBJISICT-
¢ pelHOK. CyIIEeCTBYIOT pa3TWYHble Te(WHHUIINN PHIHKA B KadecTBe
SKOHOMUWYECKOW KaTeropuu, HammpuMep, KaK CUCTeMbl SKOHOMUYE-
CKUX OTHOIICHHWH MeXTy MpodaBIIaMU W TOKYIATeIIMH; MeXaHM3-
Ma B3aMMOICHCTBHUS TIPONABIIOB W IIOKYIIaTeJeil; COBOKYITHOCTHU
CHENIOK KYIUTM W TIPOAaKW TOBAapoOB W yciyr. M3 mociemHuX Tpemio-
SKEHHBIX YYCHBIMM OIpeNeICHUI MOXHO BBIICIUTH CISHYIOIIee: Phi-
HOK — 3TO OOIIEeCTBEHHBINI WHCTUTYT, CBOISAIINIA BMeCTE TOKYIIaTe-
JIS W TIpOJaBLa U COBEPIIEHUS WMH CIOEIKHA KYIUIU-TIPOTaXXKH OTI-
pefleIeHHOro ToBapa U (MJIM) YCIYTH'.

B npuBeneHHBIX U OPYTMX MHOTOYUCJIEHHBIX OIpENeIEHUsX
pBIHKA, OTpaXaloIllMX €ro KaK OOBEKTHBHYIO peabHOCTh, BaXKHO
BBIICTUTD IS TTOCTEOYIOMETO TMOAKIIOUEHNST K HEeMY MeXaHM3MOB
MIPaBOBOTO PETYJIMPOBAHUS CIICOYIONINE CYIIeCTBEHHBIE MOMEHTHI.
IIpexne Bcero, Bce CXOMATCS Ha TOM, YTO PBIHOK €CTh OIpemesIcH-
Hasl crcTeMa OOIIeCTBEHHBIX OTHOIICHWI, a UMEHHO TTOCIETHHUE CO-
CTaBIAIOT TIpeaMeT oot oTpacnu TipaBa. Jlamee, cyObeKTaMu
pPBIHKA SBJISTIOTCS TTPOMABIBI M TOKYITATeNIM, KOTOPhIe, KaK MPaBHIIO,
Ha pBIHKE BBHICTYIIAIOT OJHOBPEMEHHO B 000MX KadecTBaX. Hako-
Hell, 00beKTaMU PBIHKA SBJISIOTCS TOBaphl U AeHBIW. [1py 3TOM TO-
Bapbl OJIMIIETBOPSIOT HE TOJBKO MPOM3BEICHHYIO MPOAYKIINIO, HO U
(akTOpBI TTPOM3BOICTBA, PAOOTHI, YCIYTH.

Pa3BuToii pPHIHOK XapaKTepu3yeTcsl HeOrpaHMYECHHBIM YKCJIOM
YYaCTHUKOB KYIUIM-TIPOJAXHW, CBOOOMHBIM IOCTYIIOM Ha pPHIHOK.
IIpousBoauTean BHIOMPAIOT 000K BUI AEITEIbHOCTUA (IIPOM3BOI-
CcTBO, (DOHIOBEIE Omepali, 0AHKOBCKYIO HOESITEIbHOCTh U T. IL.).
B cBoio ouepenp morpeduTenn (IMOKyIaTelIn) MOIYT KyIUTh BCE, YTO
HyxHO uM. CiemoBaTelbHO, Yy IIPOM3BOIMUTEIE M IIOTpeOMTENei
MMEIOTCS paBHbIE MpaBa, T. €. HAJIMIIO PKOHOMHUYECKas cBoOOIa, B

' Cm.: fOo0anos A. I0. KoHKypeHUUs: Teopusi ¥ TpakTuka. M., 1996.
C. 28.



§ 3. ComepxaHue ¥ CTPYKTypa phIHKA 41

pe3yJbTare 4ero JOCTUTAeTCsl MOOUIBHOCTh PECYpPCOB, MOJHAST WUH-
dopmanus o OpeIoXKEeHUU, CIPoce, IIeHaX U T. II.

4. PoHouHaa neHa — 3To aKTHUYecKas lieHa, KoTopasl orpeje-
JISIETCSI B COOTBETCTBUMU CO CIIPOCOM U MpeajoxeHueM ToBapoB. Oc-
HOBY LIEHBI COCTaBJISIIOT OOLIECTBEHHO HEOOXOMMMbIE 3aTpaThl Tpynaa
Ha TOT WIA WHOU MPOAYKT — CTOUMOCTb ToBapoB. lleHa sBusiercs
neHexHoi ¢opmoii crommocTi ToBapa. B pesynbraTe KosnebaHUs
cnpoca U TMPEAOXEHUs LIEHbl OTKJIOHSIOTCS OT NEeWCTBUTENbHOU
CTOUMOCTU B Ty WJIU JpYryto ctopoHy. Mcxonst u3 cnocoboB pery-
JIMPOBaHUS 1IeH Pas3inyvaloT c60000Hble UeHbl, KOTOpbie (hOPMUPYIOT-
csl B 3aBUCMMOCTHU OT COCTOSIHUSI pbIHKA, Ha OCHOBE CBOOOIHOI N0-
TOBOPEHHOCTU TpojJaBlia M Tmokynartensi. Ha oTnenbHble TOBaphl
TOCYIapCTBO YCTAHABJIUBACT pecyiupyemvie UeHvl, ONpenecsisi, Ha-
MpUMep, UX BEpXHUI mpeaes. DTO KacaeTcsl, B YaCTHOCTH, TaKUX
)KM3HEHHO BaXXHBIX TOBApOB U YCIYT, KaK dHEPrOHOCUTENU, MOTpe-
OuTeNbCKME TOBaphl MEPBOW HEOOXOAUMOCTH, Tapudbl Ha TpaHC-
MOpT, JeKapcTBEHHbIe cpeiacTsa'. LocynapcTBeHHble LieHbI, TBEPIO
(uKcUpoBaHHBIE B TOCYJAapCTBEHHBIX TOKYMEHTaX, HU MPOU3BOAM-
TeJ, HU TPOAABLIbI HE MMEIOT MpaBa U3MEHSITh.

LleHbl HaxomsATCH MOM CYLIECTBEHHBIM BO3JAEHCTBUEM CIIpoca U
npenjioxeHus. B cBowo ouepenb, LIEeHBI 3aKOHOMEPHO BJIMSIOT Ha
MMOJIOXKEHHME MPOAABILOB U ITOKYyIIaTelell, Ha UX 3aMHTePECOBAHHOCTD
B KyIUIe-IIpOJaxKe TOBAapOB, Ha cIpoc U mnpeainoxenue. Copoc — 310
¢opMa miaTexecnocoOHO NMOTPEOHOCTH, T. €. CyMMa JICHEr, KOTO-
pyIo IIOKYyIIaTeJIXd MOTYT 3aIlJIaTUTh 3a HyXHbIe UM ToBapbl. OH Ha-
XOJUTCSI TOJ, BO3AEHCTBUEM TaKMX PHIHOYHBIX (PaKTOPOB, KaK JOXO-
Dbl TIOKyIIaTeJieil, UX BKYChl U IIPEAINIOYTCHMS, LIcHAa Ha JaHHBINA TO-
Bap U Ha CXOAHbIE TOBaphl U T. N. YeM BhbIlIE LIEHLI HA TOBAphI, TEM
HUXe cIpoc, U HaobopoT. KoimuecTBeHHOe M3MEHEeHHE COpoca B 3a-
BHCHMOCTH OT M3MEHEHHMA LeHbl XapaKTepu3yeT 3JACTHYHOCTb CIpOCa.

LleHbl BO3AEICTBYIOT HE TOJBKO Ha CIPOC, HO U Ha Mpeasioxe-
Hue. Ilpenyioxkenne — 3TO KOJIMYECTBO TOBAPOB M YCJYT, KOTOpOe
NMPOU3BOIMTE/IM I'OTOBBI NPOJATH MO CYIIECTBYIONMM HeHaMm. Ha ripen-
JIOXKEHHUE BIUSIOT HECKOJbKO (PaKTOPOB: YMCIIO IIPOJABLIOB HA PHIH-

' Cwm., nanpumep: Ilocranosnenus IlpasutennctBa P® or 9 HoaGps
2001 1. Ne 782 «O rocymapCTBEHHOM pETYJIMPOBAHMM LieH Ha JIEKAPCTBEH-
Hble cpeactBa» (C3 PD. 2001. Ne 47. Cr. 4448; 2005. Ne 43. Cr. 4400) u ot
17 oxtsi06pst 2005 1. Ne 619 «O coBepliIeHCTBOBAHUU IOCYIAPCTBEHHOIO pe-
IyJIMpOBaHUS LIEH Ha JieKapcTBeHHBIe cpeacTBa» (C3 P®. 2005. No 43.
Cr. 4400).
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Ke, YpOBeHb 3aTpaT Ha IMPOM3BOIMMYIO MPOAYKIMIO U COOTBETCT-
BEHHO IIEHBbI, HaJW4YMhe B3aMMO3aMeHsIEeMBIX TOBapoB. I[IpomaBIibl
OIHOTO ¥ TOTO X¢ BHIA TOBApPOB YCTAHABIMBAIOT ONTUMAJbLHYIO Iie-
Hy, C OMHOW CTOPOHBI, HMXE KOTOPOU UM HEBBITOAHO TOPTOBAaTh, C
IIpyroii — BEIIIE KOTOPOil He OymeT crpoca Ha ToBap. Ilo Mepe yBe-
JINYEHUS LeHbl MpeIIoXeHNe TOBApOB pacTeT, U Hao6opoT. Takum
0o0pa3oM, IieHa OKa3bIBacT peryIupyollee BO3AEeiCTBUE HAa COOTHO-
IIeHWEe CIIpoca U MpPeMIOKEHUs, a CclefoBaTeIbHO, Ha SKOHOMUYE-
CKOe TOJIOKEHWE TPOU3BOAUTENIe U moTpebuTeneit. PocT peIiHOY-
HOH LIeHBbI BeAEeT K CHUXXEHUIO CIpoca M YBEIIMYEHMIO MpeasioxKe-
HUSI, CTUMYJIUPYET pacllMpeHHre MPOU3BOACTBA, YTO B KOHEYHOM
cyeTe BhI3BIBAeT 3G GHEKT, 0OpaTHBIA MCXOOAHOMY, — CHIXEHME Iie-
HBI ¥ COKpallleHue MPOU3BOJCTBA.

B pesynbrate KonebGaHus ILieHBI TIOJ BO3IEHCTBHEM CIIpoca M
MPeUTOKEHUST yCTaHABIIMBAETCS UeHa pasHosecus. lleHa paBHOBeCHSI
BBITOJHA KaK JUIS TPOJABLOB, TaK W IJIsI MOKyMNaTeseil, ycTpauBaer
u Tex u apyrux. Ilpu Takoil 1LieHe JOCTUraeTcsl paBeHCTBO CIpoca U
MpeIIoXeHUs, TTOOTOMY OHA Ha3bIBaeTCSd PaBHOBECHON HeHOM. Ec-
JIK K¢ OHa OyleT U3MEHSThCS, TO HAPYIIMTCS paBHOBECHUE: MPU POC-
Te TpeNIoXeHWe OyaeT pacTh, a CHpoC TafaTh;, MPU CHUXEHUU
crpoc Oymer pacTu, a mpenjioxeHue mamatb. KoHeyHO, Takoe paB-
HOBecHe WJIM OajJaHC CYLIECTBYIOT KaK MOEaJbHBbIi MOMEHT PbIHOY-
HbIX OTHOILIEeHMIi. B peanbHOI IeiiCTBUTENIBHOCTH TPYAHO JOOUTHCS
CTPOTOrO PaBEHCTBA CIIpOCAa U TIPEIJIOKEHUS, a B PBIHOYHBIX Iie-
Hax — IeHbl paBHOBecHs. [JOCTUTHYTOe paBHOBECHE CBUAETENBCT-
ByeT O HaMOOJbIIEH SKOHOMUUYECKON 3(PMEKTUBHOCTU CIOXKUBIIIEH-
¢ peIHOUHOM cutyanuu. [Ipu paBHOBeCHOI lieHe He OOHapyXKuBa-
eTcsl HHM WU30bITKA TOBApOB, KOTOpBIE HE MOXET IpHOOpecTH
HaceJieHWe TIpU JaHHOM YPOBHE IOXOIOB, HM Ae(MUIIMTA, HEXBATKU
MaTepUalibHBbIX OJIar.

5. CTpyKTypa pBIHKa CKJIaJbIBacTCSI OOBEKTHMBHO KaK CJIEICTBUE
CJIOXXHBIX ¥ MHOTOOOpa3HBbIX B3aMMOOTHOIIEHUI MEXIy ero cyob-
eKTaMU IO MOBOAY MOKYNKU W MPOAAXH pazHOOOPa3HBIX TOBApOB.
3HaHUE U Y4YeT 3TOM CTPYKTYPHl HEOOXOOMMBI HE TOJBKO HEmocpen-
CTBEHHO CaMHUM CyObeKTaM PBbIHKA, a 3HAYUT, M BCEM HaM, PsSIIO-
BBIM TIOKYMATEISIM-TIOTPEOUTENISIM, HO TakKxXKe AemyTaTaM W 4iIeHaM
3aKOHOJATEIbHBIX W MPEICTABUTENBHBIX OPTraHOB TOCYIapCTBEHHOM
BJIACTH, YCTaHABJIWBAIOIIUM IOPUINYECKU 00s13aTeNbHbIC MpaBUIIa
MOBEIEeHUS CYObEKTOB PHIHOUHBIX OTHOILIEHMI, TOCYIapCTBEHHBIM M
MYHULIMNAJIbHBIM CIYyXallluM, IIAPOKOW OOILIEeCTBEHHOCTH, y4acT-
BYIOILIMM B 00€CITeYeHUU COOJIOAEHUS 3TUX TpaBUIL.
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OOBEKTUBHO JAETEPMUHUPOBAHBI U KPUTEPUU KiaccubUKaAUU
PBIHKOB. McXOnHBIN KpUTepuii — 00beKT puiHKa. [1o JaHHOMY Kpu-
TEPUIO BBIIESIOTCSI: PHIHOK pabOyveld CUJIbI; PBIHOK CPEJCTB MPOU3-
BOJICTBA; MOTPEOUTENBCKUN PBIHOK; PHIHOK MaTepUAbHBIX U JyXOB-
HBIX YCJIYT; PBIHOK HEABUXXMMOCTH; PBIHOK TEXHOJOTU; (puHaHCO-
BbIif pbIHOK. [lo KpuTepuio opraHu3aluu PHIHOYHOTO OOMEHa —
OMNTOBBIN (OMpKa, OMTOBbIE 3aKyMKU IOCYIapCTBOM, MPEANPUSTUS -
MM U T. 1.), PO3HUYHbBIN, SKCIOPTHBIN, UMIOPTHBIA. BoJibilioe 3Ha-
YeHUE UMEET KJIacCU(PUKAIIUS PHIHKOB MO TEPPUTOPUATIBHOMY TIPU-
3HaKy. OHM HauboJiee TMHAMUYHBI U (DOPMUPYIOTCS TIOH BIUSHUEM
Pa3INYHBIX (PAaKTOPOB — MPUPOAHO-TeoTpapuuecKoro, TpaHCIOPT-
HOW CUCTEeMbl U CPEACTB MepeaBUXEHUSI, alMUHUCTPAaTUBHO-TEP-
PUTOPUANIBHOTO JEJIEHUSI CTpPaHbl, MECTa TrOCylapcTBa B MHUPOBOM
coobuiectBe U Ap. B coBpeMeHHo#t Poccuu neicTBYIOT pbIHKU paii-
OHOB U TOponaoB, cydobekToB Poccuiickoit denepaliuu, peruoHaab-
Hble U MEXpeTMOHaJIbHbIE, OOIIEePOCCUMCKUI (HALlMOHAJbHBIN).
Kak cyObeKT BHEIIHE3KOHOMUYECKUX OTHolleHuil Poccus u ee
npeacTaBUTeId ydyacTBYlOT B obmeMm peiHke CHI' u Mexrocymapct-
BEHHBIX pbiHKax otaeiabHbix ctpaH CHI (ckaxem, Poccuu u beno-
pyccun), pbIHKE CTPaH MAJIbHETO 3apyOeXbsi, MEXIYHAapOJHOM (MU-
POBOM) PBIHKE.

6. PoIHOYHBIE OTHOIIEHWSI OKAa3bIBalOT OTPOMHOE BIMSHHE Ha
BCE CTOPOHBI XO3MCTBEHHOM XXM3HU, BBIMOJHSSI HEMPOCThie (yHK-
uuu. IlepBast u onHa U3 TNAaBHbIX — yenoobpasywujas byHkius. Ha
PBIHOK TOCTyMNaeT MPOAYKIIMS OAHOTO M TOro e HaszHayeHus. Ho
MaTepUaibHbIE U TPYIOBBIE 3aTpaThl HA HEE y Pa3JIUYHBIX MPOU3BO-
nuTeneil padHble. PbIHOK MpU3HAeT JIMIb OOIIECTBEHHO HEo0Xo-
IUMBIE 3aTpaTthl, JUIIb UX COIJIACEH OIUIATUTh TokKymnatenab. Oo1e-
CTBEHHO HEOOXOAMMBIMM 3aTpaTaMU TIPU3HAIOTCS Te, KOTOpbIe
CKJIQIBIBAIOTCSI Y MOMABISIONIETO YKUCAa Mpou3BoauTeneii. Dto yc-
peIHEHHbIe 3aTpaThl, T. €. BO3HUKAIOIIME MPU CpeJHEM YpPOBHE pas-
BUTUSI TEXHUKU, KBaJIU(UKALUU U UHTEHCUBHOCTHU Tpyna. [Ipous-
BONUTENIN, WMelolMe Oojiee BBICOKME 3aTpaThl, OKa3bIBAalOTCS B
npourpsliie. Tak pplHOK CTUMYJIUPYET CHUXKEHUE 3aTpaT Ha MPOU3-
BOAMMYIO MPOAYKIINIO.

Bropas ¢byHKLMS pblHKA — uHGpopmayuonHas. Uepes MOCTOSIHHO
MEHSOIIMeCcs LIeHbI, MPOILEHTHbIE CTABKM Ha KPEIUT PhIHOK Mpenoc-
TaBJISIET CBEJEHUST YYaCTHUKAM MPOU3BONCTBA O KOJUYECTBE TOBAPOB
U yCIIyT Ha PBIHKE, UX AaCCOPTUMEHTE, KAa4yeCTBE, a TAKXE CIIPOCE Ha
Hux. OH JIeiCTBYyeT KaK TMTaHTCKUI KOMIbIOTEP, COOUpaIIUi U
nepepadaTbBAIOIIUN KOJTOCCATbHBIE O0BEMbI MH(MOPMAIIUU. DTO TO-
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3BOJISIET KaXKIOMY MPEINPUSITUIO TTOCTOSSHHO CBEPSITh CBOE COOCTBEH-
HOE TIPOM3BOJICTBO C MEHSIIOIIMMUCS YCIOBUSIMU PBIHKA.

Tpetbst dyHKuMS — peeyaupyroujas. C NMpaBOBOM TOUKM 3PECHUS
oHa Hambosiee BaxHas. OTa (QyHKUMS ITO0Ka3bIBaeT BO3ICHUCTBUE
pbIHKA Ha Bce c(pepbl 9KOHOMHUKM, U MpEXIe BCErO Ha MPOU3BOICT-
Bo. UMeHHO pBIHOK JaeT OTBEThl Ha BOMPOCHI, YTO MPOU3BOIUTH U
Kak TIpOU3BOIMThL. B perynmmpoBaHMM IaHHOTrO Ipollecca pelaro-
LIYI0 pOJIb UTPacT COOTHOIIEHUE CIpoca U TPEIIOXKEHUSI, peryu-
pylolliee LieHBI. PacTeT 1leHa — CUTHaJ K pacIIUPEHUIO TTPOMU3BOMI-
CTBa, MagacT — CHUTHAJl K COKpalleHWI0. B pesynbrate CTUXUITHBIX
JIEeUCTBUI TOBApOIPOU3BOAUTEICH YCTAHABIMBAIOTCS OMpeaeIeHHbIE
9KOHOMUYECKHE TPOMOPLUMHU, KOTOPBIE YIOBJICTBOPSIOT OOILECTBO
Ha gaHHOM o3Tame. OJIHAKO B COBPEMEHHBIX YCJIOBHUSIX PBIHOYHAS
SKOHOMMKA BCe OOJIbIle yMpaBisgeTcss He CTUXMIAHO, He B Ipoliecce
CaMOYIIpaBJIeHUsI, a TOCYJAapCTBEHHBIMU pblYaraMu.

YeTBeprast GyHKLUS — canupyrouias. PeIHOUHAs cucTeMa XecT-
Kasg ¥ Jaxe xectokas. Eil mpucymy coumanbHOe paccioeHue, Gec-
MOIIATHOCTh IO OTHOIIEHUIO K ciaabweiM. Pacrer mmddepeHnmamms
MMPOU3BOAUTENICH, cllabble He BBIACPXMBAIOT KOHKypeHHUU. C 1o-
MOIIIbI0 KOHKYPEHIMU PBIHOK OUYMIIAET OOIIECTBEHHOE MPOU3BO/I-
CTBO OT DKOHOMMYECKM HEYCTOMUYMBBHIX, HEXM3HECITOCOOHBIX XO-
3IUCTB M JAeT MpOCTOp GoJiee MPEeANTPUUMYIUBBIM, 3G GEKTUBHBIM.
B pesynabTare moBhIIIAETCS YPOBEHb BCEM SKOHOMUKM B IICJIOM.

7. Pa3BuTHe PBHIHOYHBIX OTHOIICHUWI B Pa3IWYHBIX CTPaHAX MO-
IUGUIIIpoBago U caM pbiHOK. COBpeMeHHBIN PHIHOK Ka4eCTBEHHO
OTJINYAETCSI OT PbIHKA Ha paHHMX CTAAUWSsIX €ro pa3BUTUs. M3MeHMI-
cs XapakTep KOHKypeHUuH. Pe3ko ycunmmachk muddepeHmnanmus
crpoca U TpeajoxXeHust. bojblioe BHUMaHUE yaesieTcs MoTpeou-
TEJbCKMM CBOMCTBaM TPOOYKIIMU, KadecTBY. OCHOBHOI 3amayeil ro-
CYyIApCTBEHHOTO PETYyJMPOBAHUSI CTAHOBUTCSI TOBBIIIEHWE KOHKY-
PEHTOCITOCOOHOCTH M 3(P(PeKTUBHOCTH Mpou3BoAcTBa. I'ocymapcTBo
obecrieynBaeT COOJIOACHNE TOTOBOPHBIX 00SI3aTEIbCTB, IMOBBIIICHUE
OTBETCTBEHHOCTH 3a KayeCTBO NMPOMYKIIUU, YXKECTOYeHUE HOPM OX-
paHbl OKpyKalolleil cpelabl M 6e30MaCHOCTH TPOMYKLIMU IJIST 3I0PO-
Bbsl HaceJIeHUS.

PasBuBasi pplHOUHBIE OTHOILIEHMSI B Poccuu, HEOOXOOUMO Y4u-
TBIBaTh, C OJHOW CTOPOHBI, COBPEMEHHBIE OCOOCHHOCTH PBIHKA, C
Ipyroii — HMCTOpHYeCKUe YCJIOBUSI cTpaHbl. Ilepexon K phIHOYHOMY
XO3SIMCTBY OT KOMaHIHO-O0IOPOKPATUYECKONM CHUCTEMBl B 3HAYUTEIb-
HOIl Mepe 0OyCJIOBIMBAET TPYAHOCTU W HEraTUBHbIE SBJEHUS KO-
HoMmuueckux pedopM. Jlloou, B TOM 4uce yIpaBisiolne 3KOHO-
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MUKOI, CBBIKJIMCH C MOTEPEil CaMOCTOSITEIbHOCTU U WHUIIMATUBHI,
He MpuoOpenu enle HaBbIKU CBOOOIHON MPeNNpUUMUYNBOCTH, C TPY-
JIOM MpUBUBAETCS pabOTHUKAM MaTepuaibHasi 3aMHTEPECOBAHHOCTH
B pe3yJibTaTax Tpyda. YXe B caMOM Hayajle SKOHOMUYECKUX pe-
¢dopMm B 1992 r. BcTaym Bompoc: KakK YUTU OT KOMaHIHO-0IOpOKpaTH-
YeCKOUW CHUCTEMBI YIPABJIEHUS HALlMOHAJbHOM 3KOHOMUKOW, KaKoOW
TUI MaKpOperyJupoBaHUsl Tpeamnodyectb? BpiOop ObLT ciaenaH B
MOJIb3Yy CaMOTo ObICTPOro Tepexona («IIoKa») OT OIHOW KpalWHOCTU
(KOMaHIHOU CcHUCTEMBbI) K MPOTUBOIMOJOXHOU (TrbepasbHON phI-
HOYHOI 3KOHOMUKeE). PedopmaTopsl 0OOCHOBBIBAJIU CBOW BBIBOJ
T€M, 4TO CBOOOAHBIN PHIHOK BCE CaM OTPETYJIMPYET U CIEaeT 3KO-
HOMUKY 3D HEeKTUBHOMU.

CraHOBJIEeHME PBIHOYHBIX OTHOUIEHUU B Hallleli CTpaHe OCJIOX-
HSIETCS U TE€M, YTO peyYb UJET O KPYMHOMACUITAOHOM PBIHKE IO Tep-
PUTOPUU U HACEJEHUIO, C OTPOMHBIMU Pa3IMUYUSIMU B YPOBHE XO-
3CTBOBaHUSI, TPOU3BOAUTEIbHOCTU TPY/Aa, paclpeaeeHuu J0X0-
noB. B Hacrtosee Bpems IIpaButenbctBo P®D B umcie ogHux us
TEePBBIX TMBITACTCS pelllaTh CJAeAyIOLIUE 3aJauyu: HajllaJuTh yIpaBJsie-
MOCTb MaKPO3KOHOMUKHU U 00ECTIeUUTh MAaKPOIKOHOMUYECKYIO CTa-
OMIM3alMI0, CO3[aTh TOCYIapCTBEHHbIE U WHBIE OpPraHbl, CIOCO0-
HbI€ YIPABJSITh HALIMOHAJIBHOW 3KOHOMUKOW; BOCCTAHOBUTH yIIPaB-
JIEHUE TOCYAApCTBEHHBIMU MPEANPUSITUSIMU; CAelaTh 3KOHOMUKY
couunaibHo opueHTUpoBaHHO#. CornacHo ct. 7 Koncturyuuun P®
roCyJapcTBO 00513aHO OOECIEUUTh «IOCTOMHYIO XM3Hb U CBOOOIHOE
pa3BuTHe yenoBeka». OgHako pechopMbl, TPUBEAIINE K HEBUIAHHO-
My KPU3UCY, MOKa HE Ay XKEeJAeMbIX COLMAIbHBIX PE3YIbTaTOB.

8. O deKTUBHOCTb BO3AEHCTBUS PBIHKA HA 9KOHOMUKY BO MHO-
TOM 3aBUCUT OT CyOBEKTUBHOro (hakTopa — MPaBUJIBHOIO OIpele-
JICHUSI ero MecTa B CUCTeMe OOILIEeCTBEHHBIX CBSI3ell M OTHOIICHUA,
YTO YpEe3BBIYAMHO BaXXHO B YCJIOBUSIX MPOBOAUMBIX ceiiuac B Poc-
cuu pedopm. JIas pacKpbITUSI MOCTaBICHHOM Ipo0JieMbl HEOOXOIU-
MO BEpPHYThCS K MEPBOMY BOTPOCY ITON TeMbl — OOIIECTBEHHOMY
BOCIIPOU3BOJICTBY U ero ¢azaMm. PwIHOK pa3melnaercs B ¢daze oOMe-
Ha MeXJy MoTpebjieHrueM U pacrpefesieHUueM, KOTOPOMY TpeaIecT-
ByeT MpPOU3BOACTBO. McTopuyeckasi IipamMa COBETCKOTO, a HbIHE U
POCCHUIACKOTO OOIIleCTBA COCTOUT B TOM, YTO, CO IIKOJbHOU CKamMbu
BblUEpUMBas Ha Oymare CTPYKTypy OOIIECTBEHHOTO BOCIIPOU3BOJCT-
Ba, Mbl HE CUMTaeMcs C Hell B XO3MCTBEHHOM IpakTHKe. B rombl
COBETCKOM BJIACTU JOIyCKaJlach OJHA KPpaMHOCTb, KOIrjJa BCE CBOIM-
JIOCh TJIaBHBIM 00pa3oM K MPOM3BOJACTBY, a TOYHEE, K €ro mjaaHam,
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UX BBIMOJIHEHUIO U TlepeBbINoJiHeHWO. [IpousBoauTteneii He OYeHb
BOJIHOBAJIO, YTO OyJeT ¢ CO3AaHHOW MMM MPOIYKIIUEN.

ABTOpY MPUIIJIOCh HEMalo JIeT TMopadoTaTh B CEBEPHBIX paii-
OHax cTpaHbl. BcmomuHaeTcs KapTMHA: OTPOMHbIE TEPPUTOPUM BbI-
pyOJIEHHOTO TPEKPACHOTO XBOWHOTO Jieca, KOTOPBIM Aayibllie BepX-
HUX CKJIAJOB TaK W He Toulea (BEpXHUMU CKJIagaM{d Ha3bIBalOTCS
YYaCTKM CKJIaAUPOBAHMUS Jieca Ha MECTe ero BhIpYOKM B OTJIMYME OT
HUXXHUX CKJIaloB, INe JieC XpaHUTCS TIOCJIe ero BbIBO3a C JIECOCEK,
OOBIYHO TIPU KEJIE3HOJOPOXHBIX CTAHUMSAX, MPUCTAHAX U T. II.).
T'ubnu pecaTKu ThICAY KyOOMETpoB ApeBecuHbl. Ho opraHu3oBaB-
1IMe ee BBIPYOKY JIECONIPOMBIIIJIEHHbIE X03giCTBa 0OIPO OTYMTHI-
BaJIUCh O TEPEBBIMOJIHEHUU MPOU3BOACTBEHHBIX TJIAHOB, a JIECOpY-
Obl 3a ymapHbId Tpyn Tojdydaid opieHa u Menanu. [loTpedutenn
Xe, eIWHCTBEHHBIN, KOMY M MpeaHa3Havyansach JecHas MPOAYKLMS,
ee He mosyyas. OH HEpenKo ocTaBajicsi B CTOPOHE, BHE HENOCpea-
CTBEHHOMW CBSI3U C TPOU3BOAUTENSIMM, (pa3a oOMeHa MeXITy HUMU
HelloolleHMBaJlach, UTHOPUpOBaiach, Kak Obl BblNafgaja U3 0OIlIecT-
BEHHOTO BOCIPOU3BOACTBA, YTO, €CTECTBEHHO, Ae(opMUpOBaAJIO TO-
cnegHee. Kak cineiacTBue, XpOHUUYECKOW Oblla HeXBaTKa MPOCTel-
IIMX TOBapoB NpU (YHKIIMOHUMPOBABIIMX B CTpaHE OTPOMHBIX IMPO-
U3BOJCTBEHHBIX MOIIHOCTSIX.

C camMoro Havaja TpPOBEIECHHUS SKOHOMUYECKNX pedopM B CO-
BpeMeHHO# Poccum ObUTa momyleHa apyrasd KpalHOCTb. B meHTpe
5KOHOMMYECKOH TTOJUTHKM OKazajlach ¢aza ooMeHa (PBIHOK), €10,
IO CYTH, OTPaHWYMBAINCH MW TIPOBOAMMBIX IIPeoOpa3oBaHUIA.
JlosyHTOM mHS cTajo: Jo00W IIeHON HAMOJHUTHh PBIHOK TOBapaMu.
Ponb «rmaBHOTO Teposi» B 9KOHOMHUKE, Ha KOTOPOM COCPEIOTOYMBa-
JIOCh BHUMaHHe TOJUTHUKOB U CPEICTB MAacCOBOM MHMOpMAIIMU, OT-
BOAWIACh PBIHKY M IeHCTBYIOIIMM Ha HeM TpomaBiiaM. Jlmmamw,
CITOCOOHBIMM OKa3aTh pelllaflliee BAWSHHE Ha pehOpMHUPOBaHUE
HapOMHOTO XO3SMCTBA M BBHIXOH €r0 M3 KpHM3Hca, M300pakaauch Ie-
PEKYINIIMKN TOBAapoB, 06ojice M3BECTHBIC IO COBETCKOMY 3aKOHOIA-
TeJIbCTBY KaK 3aypsimHBIC CHEKYJISHTH. He mpummaBaimoch 3HaYeHUe
TOMY, OTKyHa ITOSBUJICSI TOBap M MOCTYIEH JM OH ITOKYIaTeJIsIM.
IIvpunock ¥ MHOXUIOCH IBMXKEHWE YETHOKOB, MEPEBO3UBIINX TO-
Bapel M3-3a pybexka. Poccmiickme pBIHKM OKa3alMCh IMeperoTHeH-
HBIMM MMITOPTHBIMH TOoBapaMu. 3Ha4YeHUE IPOM3BOICTBA, OTEUECT-
BEHHOTO TIPOM3BOAUTENS SIBHO HETOOIleHWBAnoCh. I[lpemmpusTus,
MIPOMYKIIAS KOTOPBIX HE HaxXoIwia cObITa, OTHO 3a IPYTMM OCTaHaB-
JuBaiuch. MIX pabOTHUKM — TIOTEHLIMAJbHbIE MOKyMaTeJIu — He
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MOJyYaJu NEeHEXHBIX CPeACTB M HE MOIJIU KYIUTh 3TU TOBAapBHI.
B TeHu okazanuchk M Apyrue MoTpedUTE I TOBAPHOI MPOAYKIIVN.

KopenHas omubka 3akiroyajgach B HEIIPAaBUJIbHOM OIIpeaeIeHUN
MecTa phIHKa B 3KOHOMHUKe M obmiecTtBe. OH mpeBpaTUiICS B caMoO-
LIeJIb. HaIlloJJHEHWE phIHKA TOBapaMU paayd BHEUIHEH IpUBIIeKATellb-
HOCTHU caMoOro pblHKa. Mexay TeM MpeaHa3HaueHue oOMeHa (pbIH-
Ka) coBepuieHHO MHoe. OH JOJKeH CIYKUTh HE 1IeJIbI0 SKOHOMUKMU,
a CpeICTBOM, OITOCPEIYIOIIMM CBSI3M MEXIY MPOU3BOAUTENSIMU U
MOTPpEeOUTENSIMU, OJHOBPEMEHHO CTUMYJIUPYSI aKTUBHOCTh U TeX U
JIpyrux. 3Aech 3aj0KEeHO BechbMa lieieco00pa3Hoe MOCTOSTHHO Hallu-
YEeCTBYOIIEE NUAEKTUYECKOE IMPOTUBOpEeUYre MHTEPECOB MPOU3BO-
IuTeneld (MpoIaBlLIOB) M MOKYyIaTeaei (ImoTpeduTesieii), B HeIpe-
PBIBHOM pa3spelliecHUM KOTOPOTO U TPOSIBISIETCSI CYIIHOCTh PBIHKA
KaK JBHUTAaTesIsI, MOTOpa 3KOHOMUKHU.

B mocienHee Bpemsi HaMeTUJICS TTOBOPOT B 9KOHOMUYECKOM TO-
JINTUKE K OTEYECTBEHHBIM MPOU3BOIUTEIISIM, UTO OTKPHIBAeT HE00O-
3pUMBII TIPOCTOP IIJisI KAYeCTBEHHO HOBOTO 3Tala B pedopMUpOBa-
HUU 5KOHOMUKHU, Pa3BUTUM PBIHKA U TpeANpUHUMATEIbCTBA. [1po-
M3BOJCTBO U 3aHSIThie B HEM IpeINpPUHUMATENIM HalleIMBaOTCA Ha
VIOBJETBOPEHUE HYXI MOTPEOUTENSI C YIETOM €ro peajbHOM ITOKY-
MmaTeJbHO# crmoco6HocTH. Takast cMblUKa MTPOM3BOJACTBA U TOKYIIa-
TeJsd B MHTepecax Mx oooux. PBHIHOK ke, KaK «CBs3Ka», Oydep Mex-
Iy HUMU, TIPU3BaH BO3AciCTBOBATh Ha MPOU3BOIAUTEINS TaK, YTOOHI
BCEMEPHO CTUMYJIMPOBATh M3TOTOBJICHUE IOJB3YIOIIMXCA CIIPOCOM
TOBapoOB B LIEJAX BO3MOXHO 0ojiee TOJHOTO YIOBJIETBOPEHUS TIO-
TpeOHOCTEN TOKYyMNaTeae.

§ 4. PbIHOK KaK OOBEKT NPABOBOIO PETY/IMPOBAHUS

1. IIpenHa3zHayeHMWe MPABOBOTO PEryJMPOBAHUS COCTOUT B TOM,
YTOOBI BO3MOXHO aJeKBaTHEE OTPa3uTh B TOCYJapCTBEHHBIX HOpMa-
TUBHBIX aKTaX O0BEKTUBHO CKJIaIbIBAIOIIMECS CONEpPXKAaHUE U CTPYK-
Typy PHIHKa U TeM CaMbIM CO37aTh OJIarOMpUSITHOE IPaBOBOE IPO-
CTPAHCTBO JJISI BOBHUKHOBEHMSI, QYHKIIMOHUPOBAHUS U Pa3BUTHUS
PBIHOYHBIX OTHOIIeHUI. COOTBETCTBYIONIMI MOHATUWHBINA armnapar,
UCIIOJB3YEMBII B TMPAaBOTBOPYECKOUW, TMPABONPUMEHUTEIBHOU U
MpeANPUHUMATEIbCKOM MpakTUKe, 3aUKCUPOBAH B JEMCTBYIOLIEM
aHTUMOHOITOJIBHOM 3aKOHOJATeabCcTBe (0ojiee MOAPOOHO O IIOCeI-
HeM cM. Temy 10).

bazoBoe 3HaueHHE MMEIOT TPU KATEropuu PHIHOYHBIX OTHOIIIE-
HUM, OT KayecTBa 3aKPEIVIEHUS KOTOPBIX B 3aKOHAX U MHBIX HOpMa-
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TUBHBIX aKTaX B ICPBYIO Oodepelnb 3aBUCUT pa3BepThIBAaHUE BCEX IPY-
TMX MEXaHM3MOB PBIHOYHON »KOHOMHKH. HeobxommMmast mpenmo-
ChUIKa 00pa30BaHMs pBIHKA — HAJMYUE TOBAPOB.

B camoMm Hayaje IpoOBeOeHUSI POCCUNCKUX SKOHOMHYECKHUX pe-
dopM TOBap ompemeNsUICSI KaK IIPOAYKT HeSITeJIbHOCTH (BKIIIOYast
paboTHl M YCIIYTH), TIpeAHA3HAYCHHBIN IISI 0OMeHa. DTO COOTBETCT-
BOBAJI0O SKOHOMUYECKNM IIPEICTABICHUSIM O PHIHKE B OOIIECTBCH-
HOM BOCIIPOM3BOACTBE KaK O (a3ze odOMeHa, HO SIBHO HEMIOJHO OT-
paxaso TpaBOBYIO CyTh OOpalialolIMxcsi Ha phIHKEe ToBapoB. Ceii-
Yac TPYTHO OOBSICHUTH, YeM OBLI BBI3BaH CTOJIb OTHOCTOPOHHUIA
Homxon K IPaBOBOM XapaKTepUCTUKE TOBapa. Bemb oOMeH Ha Iopu-
IWYEeCKOM SI3BIKE O3HayaeT He YTO MHOE, KaK IOTOBOp MEHBI, IO
KOTOPOMY KaXmasi U3 CTOPOH O0sI3yeTcsl IepelaTh B COOCTBEHHOCTH
JIpPYrol CTOpoHe OIWMH ToBap B oOMeH Ha apyrou. Ilpu 3Tom Kax-
Iast U3 CTOPOH IIPpM3HAETCS MPOHABIIOM TOBapa, KOTOPBII OHA OO0S-
3yeTcs IepemaTb, W IIOKyIIaTeJieM ToBapa, KOTOPHEIM OHA 00sI3yeTcs
OpUHATH B 00OMeH. ToBaphl, ITomjiexaliie oOMeHy, ITpeaItojiararoT-
Ccsl paBHOIICHHBIMM, a pacXodbl Ha WX Ilepedadyy M IPUHSITHE OCY-
IIECTBIISIIOTCS B KaXXIOM CJIydae TOM CTOPOHOI, KOTOpas HECET CO-
OTBETCTBYIOIINE O0SI3aHHOCTH. TOJNBKO B cllydae, KOIZla B COOTBET-
CTBUU C JOTOBOPOM MEHBI OOMCHHMBAaeMBIE TOBAphl MPH3HAIOTCS
HepaBHOILICHHBEIMU, CTOpPOHA, 00sI3aHHAas IepemaTh TOBap, IieHa KO-
TOPOTO HWXXE IEHBI TOBapa, MPEIOCTaBIIEeMOro B OOMCH, HOJIKHA
OIJIATUTH Pa3HUILy B IIeHaX HEMOCPEACTBEHHO IO WJIM ITOCIIE HC-
MNOJIHEHUS ee¢ O0S3aHHOCTH IIepedaTh TOBap, €CIU WHON MOPSIIOK
OIIaTBI HE MPEAYCMOTPEH IOTOBOPOM.

OTpuiiaTepHBIC ITOCICACTBUASI OPUANYECKN HEKOPPEKTHOTO
MOIXoda K OIpeIeICHWIO ToBapa HE 3aCTaBWJIM ceOsI MOJITO KOATh.
3aKOH KakK OBl CaM MNOATAJKWBaJI YYaCTHUKOB PHIHOYHBIX OTHOIIIC-
HUU K OOMecHY (MeHE) ToBapaMM, MOJYYMBIIEMY HEe O4YeHb OJiaro-
3BYYHOE W MOHSITHOE POCCUSIHUHY Ha3BaHue «baptep». IlocimegHuii
OBICTPO IIPEBpaTWICSI B IIPeoOIamaloNnlyo IIpaBOBYIO (DopMy cBsi3eit
MEXIy MpodaBIaMM M ITOKyHaTelIsIMH. JIeHbIM W3 TOBAapHOTO obOpa-
IMeHUST KaK OBl MCKJIIOYAJIMCh, YTO YK€ B CaMBlil MOMCHT 3apOXKIe-
HUS OeOPMUPOBAIO PBIHOYHYIO 3KOHOMUKY, OTOpachIBaIO €€ B
IajaeKoe IIpolmnioe. B xome oOHOBIEHMSI 3aKOHOIATEJILCTBA COBEP-
IICHCTBOBAJIOCHh W JIETaJbHOE ompenencHUe ToBapa. CoriacHo 1m. 1
cr. 4 @PenepanbHoro 3akoHa ot 26 uronst 2006 r. Ne 135-P3 «O 3a-
IHUTe KOHKYPEHLMU»' TOBAp €CTh 00bEKT IPaKIAHCKHX NpaB (B TOM

' C3 P®. 2006. Ne 31. Y. I. Cr. 3434.
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gpciae padora, yciayra, BKOYas (PMHAHCOBYIO YCJIYTY), NpeaHA3HAYEH-
HBI 1)1 MpoAaXKu, 00OMeHA WM HHOTO BBeIeHHS B 000poTr. PomoBHIM
MOHSTHUEM, OTpaXKalolllMM TIOHSTUSI «TOBap», <«paboTa», «ycClyra»,
SIBJISIETCST «IIpomyKimss». CaM mo cebe (pakT Golece MIM MeHee Kade-
CTBEHHOIO OTpaXk€HHUsI B 3aKOHOJATEJIbCTBE OOBEKTUBHOW CYIIIHO-
CTH TOBapa KOHEYHO € He MrpaeT pellalolleil poau B PbIHOYHBIX
oTHoueHUsXx. Ho BMecTe ¢ TeM ObLIO Obl HENIPaBUJIbHO HE YYUTHI-
BaTb JaHHOE OOCTOSITEIbCTBO, OCOOEHHO B COBPEMEHHBIX POCCHUM-
CKUX YCJIOBUSIX, KOTJda WAET JUIlb (POPMUPOBAHUE PBIHOYHOMN KO-
HOMMWKM Y COOTBETCTBYIOIIECH €U MPAaBOBOW KYJIBTYPHI.

Btopas 6a3oBast kaTeropusi pbIHOUHBIX OTHOILEHUI — B3auMMO-
3aMcHsieMble TOBapbl. OHa COBEPIICHHO HOBas B OTCYCCTBCHHOM
3aKOHOJATENbCTBE U MPAKTUKE €ro peaausdanuu. ToBapbl, BXOISIINUE
B I'PYMIly B3aMO3aMEHSIEMbIX, MO PSAy NMPU3HAKOB HEOJMHAKOBHI.
Ho Ha pblHKEe OHM IUIIOCYIOTCS OJMH K JAPYroMy M paccMaTpuBaloT-
¢S KaK €OWHBIN O0OBEKT IIPAaBOBOTO peryiampoBaHus. OIeHKY ToBa-
pPOB KakK B3aMMO3aMEHSIEMbIX WJIW, HANpOTUB, HEB3auMMO3aMeHse-
MBbIX 3aKOHOJATeJNb JeidaeT, Kak Obl MOCTaBUB Ce0sS Ha MECTO IOKY-
narejieii. B Tpymnmy B3amMo3aMEHSIEMBIX BKJIIOUAIOTCSI BHEIIHE
pPa3HOPOJHBLIE TOBapbl MPU OJAHOM HEIPEMEHHOM YCJIOBUM: €CIu
IJIsl TOKyTaTeas NeUCTBUTENbHO Oe3pa3IuyHO, KaKoil MmMpuodpecTu
TOBap M3 Macchl npemIoxXeHHBIX. IIyHKT 3 c1. 4 DenepanbHOro 3a-
KoHa oT 26 uroasg 2006 r. Ne 135-D3 ormnpenesieT B3auMo3aMeHse-
Mble TOBApbI KaK TaK1e, KOTOPbIe MOTYT ObITh CPABHMMBI IO HX (hyHK-
IMOHAJIbBHOMY HA3HAYEHUI0, TPUMEHEHHMIO, KaYeCTBEHHbIM M TEeXHMYe-
CKHM XapaKTEepHCTHKAM, IIeHe M JPYTMM IlapaMeTpaM TaKuM 00pa3oMm,
410 MNpHOOpeTaTeNlb NEHCTBHUTENbHO 3aMEHSEeT HIH TOTOB 3aMEHHThb
OIMH TOBAp APYIHM NpH NmoTpedaeHnn. HeoOxonmmMo mMoguepKHYThH,
4TO CKa3aHHO€ OTHOCHUTCS HE€ TOJbKO K JIMYHOMY, OBITOBOMY, Ce-
MeWHOMY IOTpeObIeHUI0, HO M K IPOMU3BOJCTBEHHOMY IOTpebdJie-
HM10, KOrJda KYIUIEHHBIM TOBap B BUIE ChIPbs, KOMILJIEKTYIOIIUX W3-
JIEeJU U T. TI. MaTepuajoB IMOABepraeTcs AajibHelei nepepadboTke,
T. €. MoTpebJIsieTCs B MIPOU3BOACTBEHHBIX LIEJISIX.

IlpakTuyeckas peajuzalvss NMPpUBEAEHHOW OOIel XapaKTepu-
CTUKM B3aMMO3aMEHSEMbIX TOBAapOB BbI3bIBAET 3HAYMUTEJbHbIE 3a-
TpyaHeHus1. [loaToMy HeoOXOAMMO YCTaHOBJIEHWE IOIOJTHUTENb-
HBIX, 00Jlee KOHKPETHBIX MapaMeTpoB, IO KOTOPBIM MEXIy COOOii
COMOCTABJISIOTCS TOBapbl — IPETEHAEHTHl HAa BXOXIEHWE B OIHY U
Ty Xe€ TPYHIly B3aMMO3aMeHseMbIX TOBapoB. B yacTHocTH, TOBaphbl
CPaBHUBAIOTCS 1O WX (PYHKIMOHAJIbHOMY Ha3HaYe€HUIO, TIPUMEHE-
HUIO, KaYeCTBEHHBIM M TEXHUYECKUM XapaKTepUCTUKaM, ILI€HE.
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JlaHHBIM TIepeyeHb He SIBISIETCS MCYEPIIBIBAIOMIMM. [0Bapbl MOTYT
COMOCTABJISITECSI M TIO IPYTMM CBOWMCTBEHHBIM TOJBKO WM TapaMeT-
pam. Ha mpaktuke ompeneneHrne B3aMMO3aMEHSIEMOCTH TOBAapOB 1Ie-
JIECOOOpa3HO MPOBOAMUTH C MO3UIIMI 00EMX CTOPOH yYaCTHMKOB PbI-
HOYHBIX OTHOIIIEHUN — IIOKyIaTesieil (ImoTpeduTesieii) U MpoaaBIOB
(mpou3BoauTeNeit), T. €. C TOUKUA 3PEHMST MCIOIb30BAHUS TOBAPOB 1
C TOYKM 3pEHUS UX MPOMU3BOJICTBA.

Paccmorpum 0Oosiee akTyanbHBIN IS PBIHOYHBIX OTHOIIEHUM
MEePBbIII BaApMAHT B3aMMO3aMEHSIEMOCTH, T. €. C TOUKU 3PEHUS I10-
TpebseHuss. EcTh ToBapbl, CXOmMHBIE IO HAa3HAYEHUIO M JdaXKe Ha3Ba-
HUIO, HO HEOOITyCTUMOCTh 3a4YMCJICHUS UX B TPYMITy B3aMMO3aMe-
HSIEMBIX OYeBMIHA. B KadyecTBe IpOCTEMIEro mpumMepa pacCMOTPUM
TaKoM TOBap, KakK ITOKPBIIIKA JIJIsS JETKOBBIX aBTOMOOMIIeit. Jpyroro
TOBapa, KOTOPBIA ObLI Obl (DYHKIIMOHAJBHO 3KBMBAJICHTEH €il, HE
cymecTtByeT. [TOKPBIIIKKM IJI TPY30BBIX aBTOMOOWJIEH HE MOTYT BbI-
MOJIHATH (DYHKIIMIO ITOKPBIIIEK Il JIETKOBBIX aBTOMOOMIICH YK€ IT0
OQHOMY MpPHU3HAKy — CBOMM pa3MepaMm. BBIBOm sICeH: IMOKPHIIIKHA
IIJISI JIETKOBBIX M TPY30BBIX aBTOMOOWJIEH UIST TIOKyMNaTejaei IIpem-
CTaBJISIIOT COOOI pa3HbIe TOBApHBIE PHIHKU.

OnHako, Kak IpaBWJIO, IMPOBEAEHNWE CPABHEHMS Pa3IMYHBIX TO-
BapoB, MpexXae YeM BKIIOUWTh WX B TPYIIIy B3aMMO3aMEHSIEMBIX
WIA UCKJIIOYUTh M3 HEe, MOUCK U CIMYEHUE COOTBETCTBYIOIINX KO-
JIMYECTBEHHBIX M KAa4eCTBEHHBIX ITapaMETPOB €CTh IIPOIIECC TBOpYE-
CKWIi, TI0 CBOEH CyTM HCCJeIOoBaTeJbCKMiA. B KaXxmoMm oTaenabHOM
ciaydae TpeOyeTcsl MHAMBHUAYyajdbHas METONMKA CPaBHEHMS, y4YeT Xa-
PakTEepUCTUK HE TOJHKO HEMOCPEICTBEHHO CaMUX TOBapOB, HO U
0COOEHHOCTEM MX IMOKYyIaTeldeid — TICUXOJOTUYECKUX, COIIMOKYJIb-
TYPHBIX, HAITMOHAJILHBIX X MHBIX, a TAKXKE TEPPUTOPHUiIL, HA KOTOPHIX
obpamamTcsa ToBaphl (paiionbsl KpaitHero CeBepa, 10XHBIC U T. II.).
Bo3bMeM B KauecTBe IpuMepa MPOCTEMINNE TOBaphbl: OEIbIii M Yep-
HbIi x1e0. OHM B3amMmo3aMeHsieMbl Wi HeT? ToT Xe BOompoc BO3-
HUKAET MPpY CPaBHEHMM SI0J0K M TPyIl, Meda M caxapa, pa3IudHbIX
BUIOB OBoOIeil. Buaumo, MpaBUAbHO MOCTYMAalOT KOMIIETEHTHBIE
TOCyIapCTBEHHBIE OPTaHbl, KOTMa B OJHUX CHUTyallMsX IePeYHCIIeH-
HBbIE <«IIapHbIe» TOBaphl PaclIEHUBAIOT KaK B3aMMO3aMEHSIeMbIEe, a B
IPYITMX — HEB3aMMO3aMEHSIEMbIE C YI€TOM HE TOJbKO MX (DYHKIIMO-
HaJbHOrO HaszHauyeHUs (MPOAYKTHI NMUTAHUSI), HO M ILIEHBI, APYIUX
BaXKHBIX MOMEHTOB.

Hakonen, nmepeitneM K TpeTbeit M IIaBHOM 0a30BOM KaTeTOpUH
PBIHOYHBIX OTHOIIIEHUN — caMoMy puiHKy. Kakum obGpazom ero oob-
eKTUBHbIE 3KOHOMMUYECKHE CBOMCTBA <«II€PEBOIITCS» Ha IPaBOBOi
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a36Ik? I[logoOHO ToBapy, ero JjerajbHOE OIpeaeJeHUEe 3a TOIdbl pe-
¢dopMUpPOBaHUS POCCUNCKON IKOHOMUKHU TAKXKE TMPETepIiesio cylie-
CcTBeHHbIe MeTaMopdo3bl. BHavasie OH XKeCTKO MpPUBS3bIBAJICS K Ha-
LIMOHAJIbHO-TOCYJapCTBEHHOMY YCTPOMCTBY M aJMWHUCTPATUBHO-
TeppPUTOPUATBLHOMY JieieHUIO cTpaHbl. [Ipy 3TOM ypoBeHb, ¢ KOTOPO-
rO HauYMHAJCS OTCUET TEPPUTOPUANIBHOUN (BEPTUKATBHOI) CTPYKTYpbI
pbIHKA, OBUI HOAHST CAUIIKOM BbICOKO. 3akoH PC®CP or 22 mapra
1991 r. «O KOHKYpPEHIIUU U OrPaHUYEHUU MOHOTIOJUCTUYECKON Jesl-
TEJIbHOCTU Ha TOBAapHBIX PbIHKAX» BBIIEJSUI PECIyOJUMKAHCKUN PbI-
HOK (cdepa obOpalleHUs TOBaApoOB B Ipeaeiax I'paHul Poccuiickoi
®enepalii) U MECTHBIE PIHKU (cdepa oOpallieHUs TOBapOB B Ipe-
Jenax rpaHull cyobekToB Poccuiickoit @enepauun). B nanbHeitem
3TOT 3aKOH MHOTOKPAaTHO M3MeHsuIcs U pomonHsiics'. B 1993 r.
CTPYKTypa pbIHKa Obljla YTOUHEHA, «MOHWXEHa» M0 agMUHUCTPATUB-
HO-TEPPUTOPUATBHBIX EANHUI] — PalilOHOB, TOPOAOB U JIp.

Ho Tyt )Xe oOHapyXWiuch HOBbIE MPOOJEMBbl MPABOBOI XapaKTe-
pUCTUKU pbIHKA. Bce Oojiee OTYETIMBO TPOSIBISIACH HECYPA3HOCTh
y3aKOHEHHOU CTpyKTypbl pbiHKa. CKaxeM, 1Ba Mara3uHa, CTOSIIUE
HAIpOTUB JAPYT Ipyra, TOPTYIOIIUEe OJMHAKOBBIMU WIM B3aMMO3aMe-
HSIEMBIMUM TOBapaMu, HO pas3lieJIeHHbIE MPOXOASIIE MeXIy HUMU
JIOPOTO#, SBJLIONIEHCS TpaHULIEH ABYX HALMOHAJIbHO-TOCYNApCT-
BEHHBIX WU aJMUHUCTPATUBHO-TEPPUTOPUATIBHBIX OOpa3OBaHUIA,
0Ka3bIBAJIUCh CYyOBEKTaMU Pa3HbIX PHIHKOB.

IlepBast poOKasi MOMBITKA BHECTU KOPPEKTUBBHI B MPaBOBOE MO-
HSTHE pBIHKA ObLIa caejlaHa B ['ocymapCTBEHHOI IIporpamme JAeMO-

' Begomoct PCOCP. 1991. Ne 16. Cr. 499; B pegakuuu 3akoHoB P®
ot 24 wions 1992 r. Ne 3119-1 // Benomoct P®. 1992. Ne 34. Cr. 1966; oT
15 wronsg 1992 r. Ne 3310-1 // Benomoctu P®. 1992. Ne 32. Cr. 1882; dene-
paibHBIX 3aKOHOB OT 25 mas 1995 r. Ne 83-@3 // C3 PD. 1995. Ne 22.
Cr. 1977; ot 6 mas 1998 . Ne 70-®3 // C3 PD. 1998. Ne 19. Cr. 2066; or
2 auBaps 2000 r. Ne 3-@3 // C3 P®. 2000. Ne 2. Cr. 124; or 30 nexabps
2001 r. Ne 196-®3 // C3 P®. 2002. Ne 1. Y. I. Cr. 2; ot 21 mapra 2002 r.
Ne 31-@3 // C3 P®. 2002. Ne 12. Cr. 1093; ot 9 okrsi6ps 2002 r. Ne 122-@3 //
C3 P®d. 2002. Ne 41. C1. 3969; ot 7 mapra 2005 r. Ne 13-®3 // C3 PO.
2005. Ne 10. Cr. 761. B mocnenytomeM TeKcTe yueOHUKA, €CIM B TIPUBOAN-
MbIe B HEM HOpPMaTHBHBIE aKThl ((hedepanbHble 3aKOHBI, YKa3bl, TOCTAHOB-
JIEHUS W JIp.) BHOCWJIOCH IBa U 0ojiee M3MEHEHUN W JOTMOJHEHUH, CChUIKU
JeNnaTcs JUIIb Ha WX MYyOJMKallMU B TEPBOM M TMOCTEAHEH peaakiMu.
B nmanHoM ciyyae 3T0 BbIIAAEeao Obl Tak: Bemomoctu PC®CP. 1991.
Ne 16. Cr. 499; nocnenHioo peaakiuio cM.: DenepaabHblil 3aKOH OT 7 Map-
ta 2005 r. Ne 13-®3 // C3 P®. 2005. Ne 10. Cr. 761.
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Homoym3amiu 3KoHoMuKu (1994 r.)', re BBUIBMHYTO MOJIOXEHUE O
«reorpaduecKrX rpaHUIaX PbIHKAa» KaK IMPOCTPAHCTBE, B KOTOPOE
Hapsay ¢ HallMOHATbHO-TOCYJAPCTBEHHBIMM M aIMUHUCTPATHBHO-
TEPPUTOPUATIBLHBIMU O00pPa30BaHUSIMM BXOHAT TakKe TPYIITBI Hace-
JICHHBIX TIYHKTOB WJIM WHBIE TEPPUTOPUM, HAXOMSIIMECS B TIpemesiax
IpaHUIl 3TMX oOpa3zoBaHmMii. Ho To ObLTa Bcero JMIIb Waes, «WH-
dbopmanmsa mia pasMBIIIICHUS», TaK KaK BBIIIIEeHa3BaHHBINH 3aKOH
PC®CP or 22 mapra 1991 r. moHATUE pbIHKA TPAKTOBAJ WHAYe.

B HBIHE nmelicTByOIIEM 3aKOHONATEIBCTBE PBHIHOK paccMaTpHUBa-
eTCs MCXOms U3 CYTy0o 3KOHOMHMYECKOTO TOJTKOBAHMS TPaHMI] PHIH-
Ka, T. €. KaK TeppuTopus (GakTUUeCKOro pacmpocTpaHeHus (obpa-
meHus) TtoBapa. ToBapHblii ppHOK — cdepa oOpamieHusi ToBapa
(B TOM YHCJIEe TOBApA MHOCTPAHHOIO MPOM3BO/ICTBA), KOTOPbIii HE MO-
ZKeT ObITh 3aMeHeH JIPYIVIM TOBAPOM, WIH B3aMMO3aMeHsIeMbIX TOBAPOB,
B IPAHMIIAX KOTOPOii (B TOM umMcJie reorpahmiecKnx) NCXOIA U3 IKOHO-
MUYECKO#, TEXHUYECKOI WIM WHOI BO3MOXKHOCTH JIM0O 1ejiecoo0pas-
HOCTH TPHOOpETATENb MOXKET NMPHOOPECTH TOBAP, M TAKAS BO3MOXK-
HOCTb JIM0O 11eJIECO00PA3HOCTh OTCYTCTBYET 32 ee npeaesaMu. Kak Mbl
BUIWM, BOIIPOC O TpaHUIAX TOBAPHOTO PBIHKA, T. €. O TpaHMIIAX
chepbl obpaieHus ToBapa, pemaeTcsl TAKUM Xe 00pa3oM, 4To M B
PacCMOTPEHHOM BHIIIIE CJIy9ae BOIIPOC O B3aMMO3aMEHSIEMBIX TOBA-
pax, — C TO3WIMI TIOKYITaTeNIsl: TPAHUIIBI OYEePUYUBAIOTCS MCXONST W3
9KOHOMHUYECKON WM WHON BO3MOXHOCTH JIMOO I1eJIeCO00pa3sHOCTH
IUTST TIOKYTIAaTeJsT TTPUoOpeCcTH TOBap Ha COOTBETCTBYIOIIEH TEPPUTO-
PUU W OTCYTCTBHSI 3TON BO3MOXHOCTHU 3a ee TIpeneaMu.

Cornacurech, YMTaTeNlb, YTO IPEMIOXEHHBINM KPUTEpHIA HE OT-
JIMYaeTCsl 0CO00M SICHOCTHIO M yIOOCTBOM B MPaKTUYECKOM IIpUMeE-
HeHUHU. YTO KOHKPETHO O3HAYaeT «BO3MOXKHOCTB» JIMOO «IIeJIeco00-
PA3HOCTb» IJISI TOKYIIATessl B OJHOM CJIy4yae U «HEBO3MOXHOCTb» JIW -
00 «Heleeco00pa3HOCTh» WIsd Hero — B Apyrom? [lpu Hamuuwum ne-
HEXHBIX M TPAHCIOPTHBIX CPEICTB OH MOXET MoexaTb U MpPUOOpPECTH
cebe HYXXHBII TOBap B JIIOOOI TOYKE poccHiickoil Tepputopun. M3-
JIOXKEHHBIE HOPMATUBHBIEC IIOJOXEHUS HOBBI, MOIAAIONIETOCs 0000-
IIEHUIO ONbITa UX MPUMEHEHUS €llle He HAKOMMUJIOCh — UAET TPYI-
HBII TTIOMCK, KOTOPBI, HABEPHOE, MPUBEAET K HEOOXOIMMOCTU BHE-
CTA OYEpEeIHOE YTOYHEHHE B IPABOBYIO XapaKTEPUCTUKY TOBAPHOTO
peiHKa. [loka Xe BCIIOMHMM M3BECTHYIO PYCCKYIO ITOCJIOBHUILY, KO-

" CAIIIT P®. 1994. Ne 14. Cr. 1052; mocsenHo peaakumio cM.: Ilo-
craHoBieHue IIpaButensctBa PD ot 4 centsaopst 1995 r. Ne 880 // C3 PO.
1995. Ao 37. Cr. 3627.
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TOpasli 3By4YUT MPUMEPHO TaK: 3a MOpPEM Teylllka — MOoJyIliKa, 1a
pyosb mepeBo3 (MoJylika B CTapUHY O3Hayaja MEJIKYl0 MEIHYI0 MO-
HETy B YETBEPTb KOTEWKU). DTa XKUTecKass MyIpOCTb U 3aKperuieHa
B 3aKOHOAATENbCTBE. Bo TInaBy yria mocTaBjieHa 3KOHOMMYECKast
11eJ1IeCOO0Pa3HOCTh IIPUOOPETEHUST MOKYyIaTeJieM OMNpeaceHHOIo
TOBapa, MUMEIOLIErocsl Ha oIpelaeaeHHoN Tepputopuu. Eciau toBap
MpojaeTcss Ha Pa3IMYHBIX TEPPUTOPUSIX M TOKYyMaTeIsIM BCE PaBHO,
Ha KaKoil U3 HUX MPUOOPECTH 3TOT TOBAp, TO TaKUe TEPPUTOPUU U
MOXHO paclieHWBaThb KaK OAWH TOBapHBI PBIHOK.

2. DbdeKTUBHOCTh MPABOBOTO PEryJUMpOBaHUSI pbIHKA, KaK U
JII00OTO JIPYroro mpeamera ToCyAapCTBEHHOTO HOPMAaTHBHO-ITPaBO-
BOTO BO3JEMCTBUS, TeM BbIlle, yeM Oosee nudhepeHIIUPOBAaHHBIMU,
CTPYNIUPOBAHHBIMU OyIyT OOIECTBEHHbIE OTHOIIEHUS, OTIMYAIO-
1IMecs: onpeneaeHHON crien¢puKoi, o0ycIoBIUBaIOIIEH HEOOXOIU-
MOCTb y4yeTa B 3ToM peryaupoBaHuu. ChopMyIupoBaHHBINA Te3uC
00s13bIBaeT, pa3o0paBIIUCh C OOIEH IOPUANYECKON XapaKTepuCTH-
KOU TOBAapHOIO pbIHKA, OOpalllaloIMMUCS Ha HEM TOBapaMu, BKIIIO-
yasi B3aMMO3aMeHsIeMble, a TaKXe ero rpaHullaMu (TTPOAYKTOBBIMU
1 reorpauuecKMMU, TEPPUTOPUATBLHBIMU), TOMBITATHCSA MPOHUK-
HYTb BHYTPb CaMOTr0 PBIHKA, B3TJISHYTh Ha ACHCTBYIOIIMX Ha HEM
YYaCTHUKOB PBIHOYHBIX OTHOIIEHUN U KJIacCU(PUUUPOBATh UX.
B aT0i1 cBsI3M MHTEpec TpeacTaBisieT nocraHoBiaeHUe [IpaBUTEIbCT-
Ba P® or 3 aBrycra 1996 r. Ne 936, koropsiM Obuta omoGpeHa KoH-
LeTLUsT KOMIUIEKCHOM MpoTrpaMMbl pa3BUTUSI UH(PPACTPYKTYphl TO-
BapHBIX pIHKOB Poccuiickoit Denepauuu Ha 1998—2005 roxwr'.

B 3r1oii KoHulemuuu TOBapHblE PBIHKM paccMaTpUBAIOTCSI Kak
cucTeMa CyObeKTOB SKOHOMUKHW M UX OTHOIIEHUI (IMpOU3BOAUTENEH
U MOTpeduTeNield, MOCPEIHUKOB U OpraHu3aluii, odecreynBaIInX
WX OTHOUIEHUS), 1LEJbI0O KOTOPOU SIBJISIETCSl CO3MaHUE YCIOBUN IS
OecrnpensiTCTBEHHOro O0palleHUsI TOBAPOB KOHEYHOTO MOTPeOIeHUs
M MPOU3BOJACTBEHHO-TEXHUYECKOro HadHauyeHUsi. CTpyKTypa ToBap-
HOTO pbIHKA paccMaTpUBAETCsl 3[eCh TOJ CBOEOOPA3HBIM CPE3OM.
OnuH ee YKPYNMHEHHBIW 3JIEMEHT COCTABJSIIOT HEMOCPEICTBEHHbIE
YYaCTHUKU PBIHOYHOM TOPTOBAM (MPOJaBLbl U TMOKYyMATeIHn), O KO-
TOPBIX MOJAPOOHO TOBOPUJIOCH B TMEPBBIX YaCTSIX TeMbl. BTopoit aje-
MEHT — MH(PACTPYKTypa TOBApHOTO pbiHKa. OHa BKJIIOYAET MOMI-
cucteMy CyOBbeKTOB (OpraHu3aluii), KoTopash OOCIY:KMBaeT «IeUCT-
BYIOIIMX JIMI» TMEPBOTO CTPYKTYPHOTO 3JeMEHTa — TIPOJaBIOB
(mpousBoauTeneil) W Tokymnartenaeu (morpeduteneit). 3amaya 3TOM

C3 P®D. 1996. Ne 33. Ct. 4005.
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MOJACUCTEMBbl COCTOUT B HajlaXKMBAaHUM B3aMMOCBSI3EU MEXIy HeEIlo-
CPEACTBEHHBIMU YYAaCTHUKAMU PHIHOYHOI TOPTOBIM, B MaKCHUMallb-
HOM CHOCOOCTBOBAHUM CBOOOJHOMY IBWKEHUIO TOBAapOB, HeEIpe-
PHIBHOMY TIpOLIECCY BOCIIPOM3BOACTBA U OecrnepeboitHOMY (YyHK-
OAOHUPOBAHUIO c(pep KOHEUYHOTO IMoTpebseHus. B madpacTpykTypy
TOBAapHOTO PBbIHKA BXOIAT, B YaCTHOCTHU, TOPTOBBIE MOCPEAHUKU U
CKJIAICKOE XO3SIMCTBO, CPEACTBa MAacCOBOM WMHGOpPMALIMU, TOPrOBO-
YIaKOBOYHAsI MHIYCTPUSI, TPAHCIOPTHOE U (DMHAHCOBO-KPEIANTHOE
obcayxkuBaHue. O0a 3jeMeHTAa TOBApPHOTO pPBIHKA KaK CUCTEMbI
00beIMHSECT B OJHO 1IeJ0¢ OpPraHWYHO BXOASIIAs B Hee oOIIas
eJb — obecrieyeHre oOpalleHUsI TOBapOB.

3. OCOOHAKOM B CTPYKType TOBApHOTO PBIHKA CTOUT TEHEBON
PBIHOK, OOCYXMBAIOIIMI TEHEBYID SKOHOMMKY (Hajee IO TEKCTY
00a TepMHUHaA «T€HEBOM PBHIHOK» U «T€HEBasl SKOHOMUKA» OOBEIMHS-
IOTCSI B OMHOM TIOHSTUM — <«T€HEBOM PBIHOK», XOTS 3TO U HE OIHO
u TO0 Xe. Ho mjist ¢yt paccMaTpuBaeMBIX B TeM€ BOIIPOCOB MX pas-
JINYMe He MMeeT CYIIECTBEHHOTO 3HAYCHU).

[loHsiTME TEeHEBOTO pBIHKA IMMPOKO MCIIOJIB3YeTCS B HaydHOM
JINTEPaType, B BBICTYIUICHUSIX TOCYJAPCTBEHHBIX U JIPYTUX TOJUTH-
YyecKux aesTeneil. Ero MOXHO BCTPETUTb U B OTOEIbHBIX HOPMATHUB-
HBIX MPABOBBIX aKTaXx. B HaydyHOIl M y4eOHOI JIUTEepaType OHO B Jie-
TaJIsIX TPaKTyeTCcsl HEOAHO3HAYHO, HO O0IIasi CYyTb OTpaxkaeMOro UM
SIBJICHUST ONMHaKoBa. TeHeBOil PHIHOK KAaYeCTBEHHO OTJIMYAETCS OT
PACCMOTPEHHBIX BHIIIE CTPYKTYp PbIHKA. Te CTPYKTYphI JierallbHBIE,
OHUM (PYHKIIMOHMPYIOT OTKPHITO, HE TasiCh. VX y4aCTHMKM BBITIOJIHS -
0T CBOM OOSI3aHHOCTM TIepel], TOCYyAapCTBOM, OOILISCTBOM M Ipaxia-
HaMM: B YCTAHOBJICHHOM TIOpSIAKE PETMCTPUPYIOTCS B TOCydapcCT-
BEHHBIX OpraHax, BHOCSIT HaJOru B (eaepalibHbI OHOIKeT, OromKe-
Thl cy0BbeKTOB Poccuiickoit ®Demepauimu, MecTHbIe OIOIXKETHI, a
TaKKe OCYIIECTBIISIIOT MHBIE NMPUYMTAIONIMECS C HUX IIaTexXu. Te-
HEBOM PBIHOK (opMUpYeTCs, ACCTBYeT U pa3BUBAETCS Ha COBEp-
IEeHHO Apyrux HayagaXx. OH — aHTUIOJA PBIHKY JierajibHoMy, obu-
[IMAJIbHOMY, HaXOIUTCA «B TEHW», CKPBIT OT TOCYIAapCTBEHHO-IIPA-
BOBOTO BO3JEUCTBUS CO BCEMM BBITEKAIOIIUMU ITOCIEACTBUSIMMU:
YYACTHUKU TEHEBBIX PHIHOUHBLIX OTHOIIEHUM HE IUIATST HAJIOTOB, HE
BBIMOJIHAIOT ApyTrue O0sSI3aHHOCTU CYObEKTOB HOPMAJbHOTO PBIHKA,
BCe BO3HUKAIOIIME MEXAy HMMHU CIIOPHI pa3pelialT 0e3 yJacTusl
OpPraHOB TOCYIapCTBEHHOHN BJIACTM B MEXIOYCOOHBIX pa3bopKax ¢
MPUBJICUCHUEM <«CBOMX» KPUMMHAJBHBIX «BJIACTHBIX» CTPYKTYD.

TeHeBOIl PHIHOK — BEYHO CTapblif U B TO XXe BpPeMsI BEYHO MOJIO-
noit, ooHoBasgomMiACsI. OH XapaKTepu3yeTcsl ONpeaeeHHBIMHU Yep-
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TaMU, C KOTOPBIMU MPUXOAUTCS CUMTATbCS U B Tpoliecce rocyaap-
CTBEHHO-IIPAaBOBOr0 PEryJMpPOBaHUS PBIHOYHBIX OTHOLIEHUI, U B
MpeaNpPUHUMATEIbCKON MPaKTUKE.

Bo-nepebix, TeHeBOW PBIHOK 00JaaeT YAWBUTEIbHOW BBIXKMBae-
MocThi0. Hu KopeHHbIe U3MEHEHUST 001IECTBEHHO-TTOJUTUYECKOTO
CTpOs1 B OOIIIECTBE, HU BOMHBI U CTUXUIHBIC OeICTBUS HE BHIOMBAIOT
€ro u3 Hae3XeHHoU kojeu. OH oKazaJcs HeOMOJUMbIM U AJISI 1Ope-
BOJIIOLIMOHHOI'O 1JapCKOI'0 peXuma, U JJIsI KOMaHJIHO-0IpoKpaTuye-
CKOI CTpPOro LEHTPaJU30BaHHOMU CUCTEMBI YIIPaBJIEHUS, CYLIECTBO-
BaBiuieil B CCCP, oH pacuses yeptornojioxoM B Hamuu gHU. [lpume-
YyaTeJIbHO TIPYU 3TOM, YTO B COBETCKOW 3KOHOMMKE IIaBHBIMU U YyThb
JI1 HEe €JUHCTBEHHBIMU <«T€HEBUKAMMW» ObUIM KOMMEPCAHThBI, IIpe[-
npuHuMaTenu. M HeoObIlYaliHBIM MapagoKCcOM SIBUJIOCH TO, YTO, IMO-
JIyYMB B pe3yjbTaTe MPOBOAUMBIX pedOpM MO CO3JaHUIO0 PHIHOYHOM
9KOHOMUKM BO3MOXHOCTb 3aHMMAThCSI TTPEANTPUHUMATETbCTBOM Jie-
raJibHO, MHOTHE M3 HUX MPEANOYIN, MPUCITOCOOUBIINCH K HOBBIM
XO3SIMCTBEHHBIM YCJIOBUSIM M UCIOJIb3Ys yXKe HaKOIUICHHBIN MPOTU-
BOIIPABHBII OIBLIT, MO-IIPEXHEMY OCTaBAThCSI «B TECHU».

Bo-emopbix, TeHEBOMY PBIHKY TMPUCYIIE HE MEHee YAUBUTEIbHOE
CBOMCTBO — OBICTpasi IMPUCIIOCOOJISIEMOCTh, aJalTalisl KO BCEM MU3-
MEHEHUSIM, MPOUCXOASIIMM B TocynapcTBe U obuiectBe. OH XKUBO
«OTKJIMKAETCs» U aJieKBaTHO OTBEYaeT Ha Bce pedopMbl B 3KOHOMMU-
Ke, OyIb TO KOCBITMHCKHME CepeIuHBbl 60-X IT. WIM COBpEMEHHbBIE
nubepasibHbIE.

B-mpembux, n 31eCh TOXE €CThb YEMYy YIMBUTHCS, TEHEBOW PBIHOK
HEepeaKO WAET BIepeaud, B aBaHTrapie pbIHKA O(UIIMAIbHOTO, Jie-
ranibHoro. He cBsA3aHHBINN HUKAKUMU (POPMaATbHOCTSIMU TMPABOBBIX
HOPM, OH OBbICTpee OTpaXkaeT MPOTrPECCUBHbBIC TEHAECHIIUU B SKOHO-
MHMYECKOM Pa3BUTHUU, OTNlepaTUBHEE pearupyeT Ha U3MEHEHUS] KOHb-
IOHKTYpPbl PbIHKA, KOJIeOaHUS 1LI€H, JUHAMUKY CIIpoca U Tpeaioxe-
Husi. CBoeoOpa3Ha 3aKOHOMEPHOCTh, XapaKTepu3ylollasi B3aUMO-
JeiCTBUE TEHEBOIO PbIHKA C JieTaIbHBIM, O(PUIMAIbHBIM PHIHKOM.
Yem xyxe IJ1s1 pblHKa 0o(ULMATBHOTO, YeM OH MeHee 3¢ (DeKTUBEH,
TeM OoJjiee OaronpusiTHbIE YCIOBUSI CKJIAAbIBAIOTCS MJISI TEHEBOTO:
CO CHUXeHUEM 3(PpGhEeKTUBHOCTU ODUIIMATBHOTO PbIHKA BO3pacTaeT
MOTOK TOBAapOB, MPOXOISIINX Yepe3 TEHEBOUM PBIHOK.

Oco0ast ormacHOCTb TEHEBOrO PbIHKA COCTOUT B TOM, UTO OH IO
CPaBHEHMUIO C JIETAJIbHBIM BCErla «IMpoliBeTaeT». Ero yyacTHUKH, He
oOpeMeHeHHbIe HaJIoTaMU Y MHBIMHM «HEIPOU3BOJUTEIbHBIMU» PaC-
XOJlaMH, HaKalUIMBalOT OTPOMHBIM OMUIIMATbHO HE YYTESHHBIM Ha-
JU4YHBIK Kanutaia. 1o 3KCrepTHBIM OlLIEHKaM, Ha TEHEBOM pPbIHKE
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obpamialoTcsd JeHeXHbIe CyMMBbI, 3KBUBajeHTHble 40—50% BHyT-
perHero BanoBoro mpoaykra (BBII). KpaitHe HeymoBieTBOpUTENb-
HOE TIOJIOKEHME CIIOXMUJIOCh B CHUCTEeME KOMMEpPYEeCKHUX OaHKOB.
3HaunTeNbHAs YaCcTh 3TUX OAHKOB WM KOHTPOJMPYETCS IIPECTYI-
HBIMHU TPYOIIMPOBKAMM, WJIM IIPOBOAUT OIlepallMM C MX JCHbraMU.
JloXoabl TPECTymHOTO MHUpa €XETOZHO COCTaBISIOT 2,5—3 Mipa
py0., KOTOpBIE «OTMBIBAIOTCSI» TJIABHBIM 00pa3oM B KOMMEPUYECKMX
O0ankax. KpymHble CyMMBI CPeICTB, IIPOTHMBOIIPABHO HAaXWUTHIX Ha
omnepamnusix B TEHEBOM PBIHKE, TPaTITCSI Ha MOAKYIIT YMHOBHMKOB
BCEX PAHIOB — TOCYIAapCTBEHHBIX M MYHUIIMIAJIbHBIX. B TeHEByIO
9KOHOMMKY YXOHAT TJIyOMHHBIE KOPHU Koppymniuuu, Koropyio I[Ipe-
sugeHT P® B Ilocmanum 2006 T. Ha3Bal OOHUM M3 CaMbIX Cepbe3-
HBIX MPEISITCTBUMM Ha MyTH pa3BUTHSI Hallleil cTpaHbl. Bcem Hamo
0CO3HaTh, YTO KOPPYIIIIMS B CTpaHEe CTajla yrpoXaTh HAllMOHAJbHOM
6e3omacHocTr. OIyOJIMKOBaHHBIE CIIeIIMAIMCTAMU PE3yJIbTaThl HC-
CJIeMOBaHMI PUCYIOT YCTpAIlAIONIyl0 KapTUHY: POCCHUsSHE (JIbBUHYIO
JIOJII0 CpeAr KOTOPBHIX COCTaBJISIIOT MPEANPUHUMATENN) B BUAE B3s-
TOK €XEromHO pa3maloT Kak MUHMMYM 520 mMipa py0., WM IIOYTH
yeTBepTh Olo[KeTa CTpaHbl. YTBepxknaercs: 82% mpeanpuHUMATE-
JIei aOCOIIOTHO TOYHO NaBaliM B3SITKM. BBIBOI McciemoBaTeneil 3By-
YUAT KaK IPpUTOBOP: «B3sTKa ceromHs craja, Mo CyTH, KyJIbTYpOu Iie-
noro Hapopa. be3 B3sATKM Temepb 4enoBeKy Hurae He pambl. OHa
yXe TIPOYHO YKpenujach B CO3HAHMU JIIOAEH KakK camMo coboii pasy-
Melollieecsl siBJeHue»'. MCKOpeHeHue 3TOro 3j1a, pas3pyLIaloliero
OOIIIECTBO M TOCYIapCTBO, 3aBUCUT HE TOJBKO OT YCHJIEHHUS OOpHOBI
C HUM, MHBIX MEp, a B IIEPBYIO OYepeab OT CaMUX IIpeIrpuHUMATE-
JIeli: He OydayT OHM JaBaThb — Hedero OyaeT M OpaTh YMHOBHUKAM.
l'ocymapcTBO TBITaeTcsl OrpaHUYMTh M BHITECHUTH TEHEBOM PHI-
HOK (TToKa, K COoXaJeHWIo, 0e3yCIIeIIHO) ABYMSI myTsaMu. IlepBblit
OCHOBaH Ha 3KOHOMMWYECKMX Mepax. X HazHaueHue — caenaTh IS
MpeAarpuHUMAaTeIe yJdacThe B JIETAJIbHBIX, O(PUIIMAIbHBIX PBIHOY-
HBIX OTHOIICHUSIX 3KOHOMMYECKM, MaTepHaabHO 00Jiee BHITOIHBIM
1 0e30MmacHBIM, YeM B3aMMOICUMCTBME C PHIHKOM HeJIeTaJbHBIM, Te-
HeBBIM. BToOpoli myTh BKIIIOYaeT MEphl T'OCYIapCTBEHHOTO ITPUHYX-
IIEHUsI, a UMEHHO: COBEPIIeHCTBOBAaHME 3aKOHOIATEIbCTBA, HAIIPaB-
JICHHOTO Ha yCWJIeHHe OOpBOBI C «T€HEBHUKaMU», M OOECIIeUeHUE He-
VKJIOHHOTO IIPOBEAEHMSI ero B XuU3Hb. [Ipm 3TOM o0OCyXmaercs
BO3MOXHOCTh MCIIOJIb30BaHMs €IlI¢ U TPEThero IyTH, YCIIeITHO all-
pOOMPOBAHHOIO B HEKOTOPHIX TOCYIAapCTBaX C HBIHE Pa3BUTOM KO-

He moitman, HO Bop // Poccuiickas rasera. 2002. 5 mek.
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HOMMWKOM, UCIIBIThIBABIINX (DUHAHCOBEIC 3aTPpyIHEHUSI, — OOBSIBIIC-
HUE CBOEro poja aMHUCTUM «TeHeBUKam». Hampumep, B Upiaanaun
MMOJIy4eHHAas OT HaJIOrOBOl aMHUCTUM CyMMa IIpeBHICUJIA pa3Mep
nedunura Oromkera U coctaBwia 2,5% BBII, a Uugus, CIIA,
MekcuKa noay4YywiIn OT MoA0OHOM akKuuu cBhile 2 Mmiupa mojul. Ilo-
JIOKUTEAbHBIN 3D ¢EeKT OT Jerajium3aluy KaluTaloB, IMPUBJICYCHUS
«TEHEBBIX KallUTaj0B» B HALlMOHAJbHYI0 3KOHOMUKY IMOJYYeH U B
HeKkoTopbIx crpaHax CHT'.

Ha HeoOGxomuMMOCTh IIPOBEACHUS HAJIOTOBOM aMHUCTHUM yKasall
IIpesupent P® B [Mocnanuu 2005 r. Jleraau3oBaTh TEeHEBBIC HOXOIbI
npusBaH ®PenepanbHblii 3akoH oT 30 mekabps 2006 r. Ne 269-D3
«O0 ynpolleHHOM MOpsSIKe ASKJIapUpPOBaHUS HOXOAOB (PU3UUECKU-
MU JULAMU» , KOTOPBIIl BeTymuil B cuiy ¢ 1 mapra 2007 r. Cornac-
HO eMmy Jito6oe (U3MYECKOE JIULO MOXKET UCIOJHUTL 00S3aHHOCTb
[0 yIUIaTeé HaJOroB C JOXOAOB, MOJydeHHbIX A0 1 guBaps 2006 .,
0e3 IpeacTaBiIcHMSI HOKYMEHTOB 00 MX BHAAaX M MCTOYHMKAX. s
3TOTO JOCTAaTOYHO, HE BCTyHas B KOHTAaKT C HAJOTOBbIMUA OpTraHaMM,
BHECTU 4epe3 0aHK Ha CUET TeppPUTOpMaIbHBIX opraHoB Penepalib-
HOTO Ka3HauelicTBa OeKJIapallMOHHBIM IaTexX B pasmepe 13% c
CYMMBI, C KOTOPOIi paHee He ObUIM YIUIaYeHBbl HAJIOTU. YIIPOIIEHHOE
JIeKJIaprupoBaHuE JOXOAOB JOOPOBOJILHOE M KPAaTKOCPOYHOE. YIIpO-
LLIEHHBIA MOPSAOK OyAeT AeiicTBOBaTh TOJbKO A0 1 stHBaps 2008 r.

4. TloBegeHHWE YYaCTHMKOB PBIHOYHBIX OTHOIIECHMIA pPeTyIupyeT-
Csl He TOJIbKO IIPaBOBBIMM, HO U MHBIMU COLMAJIbHBIMM HOPMaMU —
HPaBCTBEHHBIMU, PEJIAMTMO3HBIMU, a TaKXKE 3CTETUYECKMMU, OOBI-
yasgMu U Tpagunusamu. CrcTeMa HOPM CKJIaAbIBajach ThICSYEICTUSI-
MU U HauyWMHAET CBOl OTCYET C TOTO CaMOIr0 MOMEHTa, KOrja IOsIBH-
JINCh TOBaphbl C UX MPOU3BOIUTEIAMU (IIPOJAaBLAMM) U T€, KTO HYyX-
Iajacsl B TOoBapax, Xejajl M MOI MX Inpuodpectu. Jlo Hammx mHeM
COXPaHUJIUCh MaMSITHUKM MaTepuajJbHOM KyJbTYpbl B BUAC 3aIuceil
Ha KaMHSIX, CKajlaX, OepecTe, mamupycax ¢ OTACAbHBIMU (parMeH-
TaMM HOAOOHBIX ITPaBUII.

DakTOpHl, MOA BIMSHMEM KOTOPBLIX BBIpAaOATHIBAIOTCS IIpaBUIIA
MOBEACHUS YYaCTHUKOB PHIHOYHBIX OTHOIIECHMI, BeCbMa MHOI000-
pa3Hbl. [1aBHBIA U ITOCTOSIHHO ACUMCTBYIOIIMI Cpead HUX — IIy0o-
KO€ BHYTpPEHHEe IIPOTHMBOpPEYME MHTEPECOB CYOBEKTOB PBHIHOUYHBIX
OTHOLIEGHUI, IpuoOperalollee IIog4ac XapakTep aHTaroHMW3Ma.

' Cm., Hanpumep: Moasomkosa K. ®PuHaHCOBas aMHUCTUS TO-Ka3ax-

cku // Poccuiickas razera. 2001. 19 uroHs.
> C3 P®. 2007. Ne 1.4. 1. Cr. 32.
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IIpoGaema crapa kak mup. Ha peIHKe HMpPOTUBOCTOSIT APYT APYIY IBE
cTopoHbl. OgHa — TIpojaBell, MHTepeC KOTOPOro B KOHEYHOM cueTe
CBOIMTCSI K TOMY, YTOOBI IO BO3MOXHOCTHU BBITOAHEE, T. €. JOPOXKE,
cObITh TOBap. Bropasi ctopoHa — TmoKyImartejib, MHTEPEC KOTOPOTO
MPSIMO TIPOTUBOTIOJIOXKEH: IO BO3MOXHOCTH BBITOAHEE, T. €. JIEIIEeB-
ne, mpuobpectu ToBap. M Bce 3T0 NMpu 0OBbEKTUBHO 3alaHHOM YCJIO-
BUM 00 3KBUBAJEHTHOM (BIIOJIHE paBHOLIEHHOM) oOMeHe. MupoBoi
OITBIT CTAHOBJICHUSI U Pa3BUTHUSI PHIHOYHBIX OTHOIIEHUN yOeauTeb-
HO CBMIETEJbCTBYET, UTO Ha PBIHKE IMOCTOSIHHO OOpPIOTCS ABE Kpaii-
HOCTH COOOpa3HO TOMY, Kakue coIllhajibHble HOPMBI MCIOBEIYIOT
ero cyonbekThl. OmHa — JI0Xb, XUTPOCThb, BbIpaxkamollasicsl B U3BECT-
HoMm adopusme «He oOmaHems — He Tpodalb». Bropast kpaii-
HOCTb — JOOPOCOBECTHOCTD, MOPSIAOYHOCTD, HAIIEAIINE OTpaXkeHue
B IocjioBullaXx «HYecTHoe CJIOBO KyMila Tskejiee KaHaaloB», «He man
CJIOBO — KpEMHuCh, a Jald CJIOBO — JEPXKHUCh». A MexXay 0003HauyeH-
HBIMU KpaWHOCTSIMMA COTHM BapMallMii Ha TeMy «HEMHOXKO KYJIHUK,
HEMHOXKKO T00POIOPSIAOYHBIN».

Hpyroii dhakTop — mnepemMeHHbIl. CyTh €ro B TOM, YTO HOpMa-
TUBHOE PEryJupoBaHUE OIPENEsIeTCs] COCTOSHUEM M ITMHAMUKOM
CcaMoOro pblHKa, YPOBHEM €ro pa3BuUTHUS. B ycnoBusX, Korma TOJIBKO
WIET CTAaHOBJEHME PbIHKA, HaKOTIJieHUue OoraTcTBa, HEOOXOAMMOTO
JUUISI €r0 HOPMaJIbHOTO (DYHKIIMOHMPOBAHUS U Pa3BUTUsI, Ha PBIHKE
MpeodiagaeT TeHeBass CTOPOHA, OOHAXaeTCs <«IHO» PBIHOYHBIX OT-
HOIIEHUM CO BCeU TIpsI3blo, HeumcToTamMu. Kak mpaBuiio, Mexmy
CcyOBeKTaMU PBIHKA OTCYTCTBYIOT CKOJIbKO-HUOYIb NJIWUTEJbHBIE CBSI-
31, TOPTOBBIE OIEepallMy HEPEIKO COBEPIIAIOTCS C IEePBbIM BCTped-
HbIM. B mpuHIMIIE mMpomaeTcsl Bce: HE TOJbKO MMYIIECTBO, WHBIE
1IEHHOCTH, HO 1 COBECTb, YeCTh, caMma Xu3Hb. [lo3mHee, Korma pbi-
HOK CJIOXWUJICS U 0(OPMUIICS, PIHOYHBIE KOHTAKThI TTPUOOPETH yC-
TOWYMBOCTh U TIOCTOSIHCTBO, y4acTHME B DPBIHOYHBIX OTHOIICHUSIX
MpeBpaTUJIOCh B CEMEHbIEe TpaaulluM, Ha MEPeAHUI TIJIaH BBICTYIMA-
eT UMUIX, JUIO, OOJUK CyObeKTa pbIHKA, KOTOPHIMHM JOPOXaT
00JIbllIEe, HEXENU CUIOMUHYTHOM BBITOIOW B PBIHOYHOM OIlEpaluu.

M3 ckazaHHOTO cieayeT aBa BbIBoJA, BaXKHbIEe ISl (hopMUpOBa-
HUSI HOPMATUBHOM CUCTEMBI, B TOM YMCJIE TIPAaBOBOM CUCTEMBI, pery-
JIMpYOLIEe phIHOYHBIE OTHOIEHMs. Bo-TepBbIX, MOCPEACTBOM CO-
LIMaJIbHBIX HOPM HaJIEKUT CTUMYJIUPOBATh, MOAIEPXKUBATh 1 3aIU-
1IaTh BCE MO3UTUBHBIE IMPOIIECCHl HA PHIHKE M JIWII, YYaCTBYIOIIUX B
HuX. Bo-BTOpbIX, HOpMaTUBHAas CUCTEMa JOJKHA yJaBIMBaTh JMHA-
MMKY PbIHKa M B 3aBUCHMOCTU OT HEE yCTaHaBJIMBATb CTEII€Hb XKECT-
KOCTHU TIpaBuJI. bojee TBepable MpaBuia HEOOXOAMMbl Ha HayajJbHOM
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3Tare CTAaHOBJIEHUSI PbIHKA, 0011€00s13aTeIbHOCTh KOTOPBIX JIJISI BCEX
YYaCTHUKOB PHIHOUHBIX OTHOILIEHUU TMMOMOraeT HeUTpaau3oBaTh He-
TaTUBHYIO [NESITEIbHOCTh HEI0OPOCOBECTHBIX YYACTHUKOB pbIHKA.
Ilpu pa3BUTOM pBIHKE 3HAYUTENbHAsl 4YacTh OOIE00s3aTENbHBIX
MpaBWJI YCTyMaeT MECTO CBOOOJTHOMY YCMOTPEHUIO CTOPOH, BBIOOPY
WMU CAaMUMU TIPaBUJI CBOMX B3aMMOOTHOIIEHUM.

5. B Havane pedpopMuUpoOBaHUS POCCUNCKON 3KOHOMUKHU OXKUB-
JIEHHO 00CyXJajcsi BOMPOC O 11eJ1eCO00pa3HOCTU TOCYAapCTBEHHOTO
BMeEIIIATeJIbCTBA B PhIHOYHBIE OTHOIIeHUsI. He Tak yxX peako Jjuiia,
MpUCTyNnaBire K GOPMUPOBAHUIO HOBBIX PHIHOYHBIX OTHOIIECHUMH,
MPU3bIBAIM K MUHUMMU3AIUY MTPABOBOTO PETYJIUPOBAHUSI 3TUX OTHO-
IIEHU WIU BOBCE K OTKa3y OT Hero. «JlaiiTe HamM cBoOOdy, U MBI
caMu, 0e3 rocynapCTBEHHOTO BMeIIaTebCTBAa CIIPABUMCSI CO CBOMU-
MU TpobieMaMu» — TaK MPUMEPHO MOXHO OO0OOIIEHHO M3JI0XUTh
nx no3uuuio. OTrojlocKu MOJOOHBIX PACCYXIEHUN MOXKHO YCJbI-
marhb 10 cux nop. IToHATh CTOPOHHUKOB TaKOW TOUKU 3pEHUsS He-
TpynHo. BocnomuHaHusi 0 GecrnpefebHOM BMELIATEIbCTBE TOCY-
JlapCTBa B XO3SMCTBEHHYIO JESTENbHOCTh, MOJABJIEHUU WHULIUATU-
Bbl, MPEANTPUUMYUBOCTUA, MMEBIIUX MECTO B YCJIOBUSX COBETCKOU
BJIACTH, HE BBI3BIBAIOT O0COOOI HOCTAJAbIMU IO JEUCTBOBAaBIIEMY B
T€ TOAbl TIPAaBOBOMY MEXaHU3MY PETYJMPOBaHUS dKOHOMUKU. OmHa-
KO U HeoOOCHOBaHHOEe ociabjieHue, a TeM 0oJjiee OTKa3 OT rocyiaap-
CTBEHHO-TIPAaBOBOT0 BO3ACHCTBUS Ha BKOHOMUYECKHE IPOIECCHI
uMmenu Obl ellle Oosiee TyOUTENIbHbIE MOCAEACTBUSI, YEM HENOCTAaTOY-
HO MOTMBUPOBAHHOE BpacTaHWE TOCyJapcTBa, €ro OpraHOB M JOJIK-
HOCTHBIX JIUI[ B 9KOHOMMUKY.

ITouck mpaBUbHBIX OTBETOB Ha MOCTABJIEHHBIN BOIPOC MPEaro-
JlaraeT BbIIEJIEHUE B HEM JIByX OTHOCUTEJIBbHO CaMOCTOSITEJIbHBIX ac-
nmekToB. OOAUH — BO3MOXHOCTb U HEOOXOAMMOCTh TOCYIAapCTBEHHO-
TO PEeryJMpoBaHUSI PHIHOYHBIX OTHOIIEHWM, BTOPOW — TMpeaesibl
9Toro peryaupoBaHusi. OTBET Ha TEPBYIO 4YacTh BOMpPOCAa OTHOCHU-
TEJIbHO TIPOCT.

B monb3y rocymapCTBEHHOTO PEryJMpoOBaHUS PBIHOYHBIX OTHO-
IIEeHUN yOeAUTENbHO CBUIETEIBCTBYET TPEXAE BCEro OIBIT CTPaH C
pa3BUTOM pBIHOYHON 3KoHOMUKOI: CIIHA, Aurnuu, ®paHuumu,
I'epmanuu u ap. Umu BeipabOTaHBI U MPOILIM MHOTOJETHIOI MPO-
BEPKY MPAKTUKOU KOHKPETHBbIE MEXaHU3Mbl FOCYIapCTBEHHOIO pe-
TYJIUPOBAHUSI, B YAaCTHOCTU CO3JaHUE Pa3BETBJIECHHOW TOCYIapCT-
BEHHO-00513aTeJIbHOI CUCTEMbl HOPMATHBHO-TIPABOBBIX aKTOB B BU-
JIe aHTUMOHOIIOJBHOTO 3aKOHOJATelbCTBa, 3aKOHOAATEIbCTBA O
3allUTe MpaB IOTpeduTeseit, o0 oxpaHe MPUPOABI U IPYTUX, yCTa-
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HaBJIMBAIOLIMX XECTKWE IpaBuia IMOBEIEHUST ST «PbIHOYHUKOB».
IIprMeyaTeabHO, YTO MHOIOE M3 TOrO, YTO OTHOCHUTCH K IJIAaHMPO-
BaHMUIO M IPOTHO3MPOBAHMIO Pa3BUTUsI DKOHOMMUKM, MO3aMMCTBOBA-
HO M3 OIbITa LIEHTPAJIM30BAHHO YIIPaBJISIEMON 3KOHOMUKMU OBIBIIIE-
ro CCCP.

Hanee, BbICOKasl NEMCTBEHHOCTh I'OCYJAPCTBEHHOIO PEryjIMpoBa-
HUS PBIHOYHOM 3KOHOMMKM ObLIa IPOAEMOHCTPUMPOBAHA COBETCKOM
BiacThio. MMeHHO U B IEpBYIO o4Yepeab HOPMATUBHO-IIPAaBOBOE OIO-
CpeloBaHME HOBOM 3KOHOMMYECKON MOJUTUKM ITO3BOJIMJIO B Kpat-
Yyajilne CpOKM peaHMMUPOBATh PhIHOYHBIE OTHOIIEHMSI, BOCCTAHO-
BUTb pa3pyllieHHOe BOWHAMM HapOJHOE XO3giCTBO U JOOUTHCS Oyp-
HOTO €ro pa3BUTHSI B cepearHe U B KOHILe 20-X IT. MPOILLJIOro BeKa.

HaxkoHel, Hama coGCTBEHHasl COBpeMeHHasl MpakTUKa MpPOBeae-
HUS pedopM IO CO3IaHMIO PHIHOYHOM SKOHOMHMKM OIIPOBEPraeT
MHEHUE CKENTUKOB B OTHOILIEHWU BO3MOXKHOCTA U HEOOXOIMMOCTH
rocyJapCTBEHHO-IIPABOBOr0 BO3IENCTBUS Ha PbIHOYHBIE OTHOILIE-
Hus. Kak ormeueno B IMocnanun Ipesunenta PO 1997 r.', adpdek-
TUBHOE PBIHOYHOE XO3SIMCTBO — 3TO HE TOJLKO CBOOOJA YaCTHOM
MHULIMATUBBI, HO Y CTPOrMii IIPaBOBOM MOPSIOK, €AMHbIE, CTAOMIb-
Hble M HEYKJIOHHO COOJII0JaeMble BCEMM IpaBWia 3KOHOMUYECKO
IEATETBHOCTH.

OTBET Ha BTOPYIO 4YacTh BOIpoca — O IIpeaeiax rocyaapCTBEH-
HO-IIPABOBOIO PETYJIMPOBAHMSI PHIHOYHBIX OTHOLIEHUNA — HE MOXET
OBbITh JAaH CTOJIb OJHOCJIOXHO, KaK Ha IIepByl0 ero 4yactbh. Ilomxon
3/1eCh BCErna JOJ/KEeH ObITh KOHKPETHO-HUcTopudeckuM. Mckarb oT-
BET HAIO B caMOMl PBHIHOYHOW 3KOHOMHKE, B YPOBHE €€ pa3BUTUS U
IJIaBHBIM 00pa3oM B CyOBbeKTaX PbIHKA, MUX OTHOILIEHUM K MPOBOAM-
MbIM B Poccum skoHOMMYEeCKMM pedopMaM, B MOHUMAHUU UMU
MPUYMH, YCJIOBUIM M PE3YIbTAaTOB (MYHKIIMOHMPOBAHUS PhIHKA, CBO-
el TMYHOM PO B MPOMCXOOIIIMX DKOHOMMYECKUX, COLMATbHBIX,
MOJIMTUYECKUX M OYXOBHBIX mpoileccaX. PbIHOYHBIE OTHOLUIEHMST Of-
HOIl M TOM € CTpaHbl B pa3Hble roibl IOCYIapCTBOM PEryJIMPYIOTCS
JlaJIeKO HE OAMHAKOBO, 0ojiee MM MEHee IIMPOKO U OOCTOSITENIbHO.
He ucxmouenne n Poccma. OO6mme moaxonbl K BEISIBICHWIO ACTEp-
MUHAHT HOPMATUMBHOM CUCTEMbI PEryJMpOBaHUsS PLIHOYHBIX OTHO-
LIIEHW, BKJIIOYasl paBo, BbICKa3aHbl Bbille. KOHKPETHO pedb O HUX
MOMAET BO BCEX ITOCEIVIOIIMX TEMaXx.

6. Ilepexon K poIHOYHOM SKOHOMUKE OCYIIECTBIISETCS OT IJIaHO-
BO-LEHTPAIM30BAaHHOM 3KOHOMUKM. K 00Cay:KMBaHUI0O KOMaHIHOMI

' Poccuiickas razeta. 1997. 7 mapra.
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OIOpOKpaTUM, YIIPABJISBIICH MPeXHEH, TAK Ha3blBAEMOW COLIMAJIV -
CTUYECKOM 3KOHOMUKOM, OblIa IIPUCIIOCOOJIEHA M COBETCKAasl HOP-
MaTMBHO-IIpaBoOBasl cucteMa. B mociienHell TaBHBIM BBICTYMAlO
MpaBOBOE OMOCPEIOBaHME BEePTUKAJIbHBIX CBSI3€M, ILIEAIINX OT LIEH-
TPaJIbHBIX TVIAHOBBIX M CHAOXEHYECKO-COBITOBBIX OPTAaHOB K MUHU-
cTepCcTBaM UM BEIOMCTBaM, OT HUX — K IJIaBKaM U IMPOMBIILJIEHHBIM
00bEIMHEHUSIM M TaK Jajiee BIUIOTh 10 MEePBUYHOrO HU30BOI'O 3BE-
Ha — TOCYIapCTBEHHOIO TPEATPUSITUS, XO35UCTBA U UHOTO CyObeK-
Ta. ['Opu30HTaNbHBIE CBSI3M, OCOOEHHO OTHOIIEHMS MEXIy HEeIo-
CPEICTBEHHBIMU TTPOU3BOIUTENSIMU, HE UTIPAd CKOJIbKO-HUOYIb CY-
IIECTBEHHOW POJIM; BCE PEIIAJIOCh B BEPXHUX BIIIEJOHAX YIIPaBJICHMSI.

®opMupoBaHUEe HOPMATUBHO-IIPABOBOM CHUCTEMbl PHIHOYHOM
9KOHOMUMKHU TOMHMMO CO3JaHMsI KAaYeCTBEHHO HHBIX TOCYIapCTBEH-
HBbIX HOPMATHMBHBIX aKTOB BKJIIOYAET TAaKKe CJIOM OTXUBIIEH BEpTU-
Kajqu M, IJe BO3MOXHO M HEOOXOAMMO, B YaCTHOCTU MPU OTCYTCT-
BUM HOBBIX IMPaBOBBIX HOPM, €€ MPUCIIOCOOIeHUE K TOPpU3OHTab-
HBbIM PBIHOYHBIM OTHOIIEHUSIM. [IpyM 3TOM MPOUCXOAUT CBOEro poaa
«0OMeH» HOPMATUBHBIX PETYJSITOPOB: BBOASITCSI HOPMBI MpaBa B Te
9KOHOMUYECKHNE OTHOIIEHUSI, B KOTOPBIX OHU paHee OTCYTCTBOBAJIU,
HEKOTOPHBIE XK€ APYrMe SKOHOMUYECKHUE OTHOIIEHUSI, HAlIPOTUB, OC-
BOOOXIAIOTCS OT TOCYyIapCTBEHHO-HOPMATUBHOIO BO3AEHCTBUSI.
WNHaue roBops, 6 ropuduueckom cmwicae cmpameeuss Gopmupoeanus
PBIHOYHOU 3KOHOMUKU COCMOUmM 6 nepexode om Npamo20 YnpaeaeHus
SKOHOMUKOI CO CIMOPOHbL 20CY0apcmea K ee pecyauposanuro uepes 3a-
KOHbl U OPeAHU3AUUI0 UCNONHEeHUsA 3aKOH08. Dmo u ecmb npasosoil
nymo 6 pblHOK.

OOBEKTUBHO MJISI ITPABOBOIO PEryJupoOBaHUSI PHIHOYHOU 3KOHO-
MUKHU 3alaHbl IBa IapaMeTpa: BHEIIHWW W BHYyTpeHHUi. BHem-
HUN — co3laHue MpPaBOBBIMM CPEACTBAMU OJIaTOMPUSTHON DPBIHKY
oKpyXamliei cpeabl. UMu oxBaThIBalOTCSI aHTUMOHOIIOJbHOE U Ha-
JIOTOBOE pPEryJupoBaHMEe, TOCyJapCTBEHHAas perucTpanusl U JULEeH-
3UpOBaHUE MEATEIbHOCTH CYOBEKTOB pPBIHKA M MHOTOE Apyroe.
BuyTpeHHUMii — peryaMpoBaHue OOIIECTBEHHBIX OTHOIIEHUM, CKia-
JIBIBAIOIIMXCSl HEMOCPEACTBEHHO Ha PBIHKE, B YAaCTHOCTU IIPU CO-
BEPIICHUM aKTOB KYyIJIU-TIPOIdAXKH.

IIpy 3TOM B TOCYZapCTBEHHOM pETyJIMPOBAaHUM YUYUTHIBAIOTCS
0COOEHHOCTHU OTAEJbHBIX BUIOB PIHKOB. ITpuHsT, Hanpumep, Pe-
nepaibHblii 3aKoH oT 30 meka6pst 2006 r. Ne 271-D3 «O po3HMYHBIX
PBIHKAX...» .

C3 P®. 2007. Ne 1. 4. 1. Cr. 34.



Tema 2
OBIIECTBO, ITPEAITPUHUMATEJIBCTBO, ITPABO

$ 1. Hlonamue u gpynkyuu npeonpunumamenscmea. § 2. Ilpasosas xa-

PAKmMepUCmuKa poccuiicko2o npeonpurnumamenscmea. §3. I[lpeonpunu-

Mmamenbcmeo u ooujecmeo. §4. IOpuduueckue kpumepuu pblHOUHbIX
SKOHOMUHECKUXOMHOUWEHUL

§ 1. ITonsaTre M hyHKIMU NPeINPUHAMATEILCTBA

1. IIpeanpuHUMATEIBCTBO €CTb CIIOCOO XO3SMCTBOBAHMUS, KOTO-
pblii B pe3yjbTaTeé MHOTOBEKOBOM 3BOJIIOLIMU YTBEPAMUJICS B 3KOHO-
MHMKE pa3BUTHIX cTpaH. [lepBoHayajJbHO MNpeaNpUHUMATEIIMU Ha-
3bIBIM TPEANPUUMMUYMBLIX JIIOAEM, NEMCTBYIOIIMX Ha PBIHKE, WA
MPOCTO JIIOAEN SHEPTUYHBIX, a3apTHBIX, CKJIOHHBIX K PUCKOBAaHHBIM
omepanugaMm. B pmampHeinmeM K TIpeINTpUHUMATENLCTBY CTaJIM OTHO-
CUTb JIIOOYIO JeATENbHOCTb, HAIlpaBJIEHHYI0 Ha yBeJIWYeHUE MPUObI-
JIM U He 3alpelleHHyo 3aKoHOM. IlpeanpuHuUMaTeIbCTBO pa3BUBa-
JIOCh CJIOXHO, CONPOBOXIAJIOCh U COIPOBOXIAETCS OECKOHEYHBIM
MPOLIECCOM BO3HMKHOBEHUSI U pa3pelleHrs] MHOIMOYMCIEHHBIX MPO-
TuBOpeunii. Ero mepBble POCTKM Hadaju NPOOMBATHCSI BMECTE CO
CTAaHOBJIEHUEM PBIHOYHBLIX OTHOIIEeHWK. OmHaKO BO3HUKHOBEHUE
NpeanpUHUMATENLCTBA KaK O(OPMUBIIETOCsd YCTOMYMBOIO SIBJIEHUS
oTtHOCAT K XVII B.

ITocTeneHHO M B HaykKe CTajla «OTIIOYKOBBLIBATHCS» 0c0Dast 00-
JIacTh TMO3HAHUSI — Teopusl TMpearpuHUMaTeabcTBa . BoipaboTaHHas
y4eHBIMU NEPUOAM3ALMS 3TOM TEOPUU OTpaXaeT JMHAMUKY pa3BH-
THSI peaIbHOrO MpeanpUHUMATENLCTBA.

' CM. 06 atom: Illymnemep M. Teopus 3KOHOMUYECKOTO pasBuUTUs (McC-
CNIeIOBaHMS TIPEANPUHMMATENbCKON TPUOBLIM, KamuTaaa, KpeauTa U LUKIa
KOHBIOHKTYpHI). M., 1982; I'anc I. K. Ilpemnpunumarens. M., 1992; Map-
wann A. IlpuHIMIIBI 3KOHOMUYecKoil Hayku. M., 1993; baaye M. DxoHo-
Muueckas MbICIb B perpocrektuBe. M., 1994; 3ombapm B. bypxya: sTiomsl
10 MCTOPUHU TyXOBHOTO Pa3BUTHS COBPEMEHHOTO SKOHOMHUYECKOIO YeNIOBE-
ka. M., 1994; DxoHOMMKa M OpraHM3alusl PHIHOYHOTO XO03siicTBa: YueOHoe
mocooue. M., 1995; Aeanuyos C. A. IlpennpuHUMATEIbCKUN ITOTCHLIAAT
npoMblieHHocTH. Bonrorpam, 1997.
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Hauanenwiii 5man oxsarbiBaeT XVIII — konew XIX B. OH oTMe-
YEeH OTCYTCTBHUEM LIEJIOCTHOU CaMOCTOSITEJIbHOM CUCTEMBI B3IJISA0B
Ha MpeanpuHUMAaTeNbCcTBO. P. Kanmuavon ObUI TIepBBIM, KTO obOpa-
TUJ1 BHMMaHME Ha HOBOE SIBJICHUME M BBeJ B 00OPOT CaMO TOHSTHE
«IpeIpUHAMATENb», T. €. YeJI0BEeK, KOTOPbI CIOCOOEH BBIMOJHSTH
GYHKIMIO, OTIMYHYIO OT DYHKIIMU coOcTBeHHUKA. [lo3gHee B pa-
oorax A. Cmuma, /I. Pukapdo, K. Mapkca npeanipuHUMaTelb ompe-
nensieTcsl Kak (yHKIIMOHUPYIOIIUK B IpPOliECCe BOCIIPOM3BOACTBA
Kanutanuct. Ero poip 3akiioyaercsl B MPUCBOCHUM MPUOBLIU, CO3-
JTaHHOU paboueil CUIION.

IlepBBIM pOCCUICKUM aBTOPOM, MCCJIEAOBAaBIINM MpEeApPUHUMA-
TenbcTBO, MOXHO cuutate M. T. Ilocowrxosa, n3gaBiiero B 1724 r.
CBIOI 3HAMEHMTHIN TpeaHa3HauyaBIIMiics umIiepaTopy Tpya «KHuUry
0 CKyHOCTU 1 OorarctBe» (mepemsmaHa B Mockse B 1937 r.). B aToii
pabore U. T. ITocomKkoB paccMaTpuBaeT MpeANpUHUMATEIBCTBO B
Ka4yecTBe pellalolero ycJoBUsl COLMalbHO-3KOHOMUYECKOTO pa3Bu-
T Poccuu, moBHIIIEHUS 0J1aroCOCTOSTHUS TOCYIApCTBa M €ro Tpax-
JlaH, KakK TJaBHBIN 3JIeMEHT IpaXIaHCKOro Bo3poxneHusi Poccuu u
WCTOYHUK CHJILHOW TrocyaapCTBeHHOI Biaactu. PocT peanbHOro poc-
CUMCKOTO MpearnpuHUMATEIbCTBA TPOXOAWJ TOJ OIpeAeasIONINM
BIMSTHUEM JBYX (pakTOpoB: BBeAeHUs B 1653 r. mepsBoro Toprosoro
ycTaBa U NpeoOpa3zoBaHuil Bo BpeMs LiapctBoBaHus Iletpa I.

ITocie oTMeHBI KpenmocTHOro mpasa B 1861 r. ocoOeHHO 3aMeT-
HOE TMO3WTUBHOE BJMSHUE Ha TMPEANPUHUMATEIBCTBO OKa3alu JBE
MpaBoOBble aKIMU. Bo-TepBbIX, Mephbl 1O AajbHEHIIeMy Mpeoaosie-
HUIO HEpaBEHCTBA COCJOBMI B IMpaBaxX Ha 3aHSITUE TpeANpUHUMA-
TeJabCcKOl nesatenbHocThlo. CornacHo IlomoxeHuio oT 8 sHBaps
1863 r. «O momaMHaxX Ha MPaBO TOPTOBJIM U JAPYTUX HPOMBICIOB»
OCTaJIMCh TOJBKO JABe Kymeueckue Trwiapauu. Kiaccudukanus mpo-
MBIIIJIEHHBIX TIPEATIPUSITUN CTajla TPOBOIUTHCS MO SKOHOMMWYECKUM
MpU3HAKaM: TEXHUYECKOMY OOODPYAOBAHUIO U YMUCIY pabOYuX.

Bo-BTOphIX, Mephl MO MHULIMMPOBAHUIO MpPOILlecca CTAHOBJIECHUS
U pa3BUTUs OAHKOBCKOM cucTeMbl. JlTaHHBIM MpolecC COMPOBOX-
JaJicsl CTPOTMM MpPaBUTEJbCTBEHHBIM KOHTPOJEM Haa 0aHKOBCKHUM
JIeJioM. DTO HallJo BbIpaXkeHWE MpeXIe BCero B TOM, YTO MpaBU-
TEJIbCTBOM YTBEPXKIATUCh YCTaBbl 0aHKOB, TA€ ONPEACISIUCH BUIBI
NesITeIbHOCTH, KOTOPO MOT 3aHMMAaTbCs OaHK, MOPSIIOK BEACHUS
yyeTta M OTYETHOCTH. XapaKTepHO, 4To OaHKU (hYHKIIMOHMPOBAJIU
Ha OCHOBeE IPUHIIMIIA IJIaCHOCTU. B yacTHOCTH, OHM OBLIN 00S3aHBI
MEepUOANYECKM IyOJMKOBaTh MHG(pOpPMAIIUI0O O COCTOSHUU CBOUX
cueToB U 00 urTorax paborsl 3a rog. B cepeaune 80-x rr. XIX B. ObI-
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JIU ompenesieHbl MPOUEAypbl 3aKpbITUSI OaHKOB B Ciyyae IOTepu
WM BCEX WM YaCTH CBOMX KaITMTaJIOB.

Bmopoii sman — ot Havana 10 cepeauHbl XX B. —- XapaKTepu3y-
€TCs TOSIBJICHMEM IIEJIOCTHBIX KOHIEMIIMI TMpeanpuHUMAaTeIbCTBA.
IlepBBIM chenan MOMBITKY OIpenesIeHUsT MpeaIpUHUMATEIbCTBA KakK
OCHOBHOIO (hpakTopa 3KOHOMHUYECKOTO Pa3sBUTHUS, OCHOBAHHOTO Ha
HoBoOBBeneHusx, M. Illlymnemep, paccMaTpuBaBIIMI IIPEeANPUHU-
MaTeJbCTBO B KayeCTBE MHHOBAIlMOHHOW aedtenbHocTu. I[IpaBo
COOCTBEHHOCTH Ha MMYLIECTBO HE SABJISIETCS IS HErO MPU3HAKOM
npeanpuuMmarens. M. Illymmerep momuyepkuBan, YTO MacCOBOE
MOSIBJICHNWE MpeAIpUHUMATENIel CIYyKUT €AMHCTBEHHOM MPUYMHOM
noabeMa 3KOHOMUKU. [10100HOI TOYKM 3peHus TIPUAECPXKUBAIUCH 1
HEKOTOphIe Apyrue aBTopbl. B uyactHoctu, U. Tionen ompenensier
MpeANpUHAMATENS KaK MpEeTEeHIeHTa Ha PUCKOBAaHHBIM M HeTpe.-
ckasyembiit goxon. @. Haiim, pa3BuBas KoHuernuuio M. TioHeHa,
OIpeaeTua MPeINpUHUMATENbCKYI0 TPUOBLIb KaK MOXOMI 32 HECEHUE
OpeMeHM HEeOIIpeneJIeHHOCTH.

B namreit crpane mocie OkTss0pbckoii peBomonmu 1917 1. mpo-
OJieMbl TIpEeANPUHUMATEIbCTBA HAXOMSIT CBOE OTpaxkeHHe B paborax
B. U. Jlenuna, U. B. Cmaauna, U. HU. Byxapuna, TIe OHO paccMaT-
PUBAJIOCh KaK yIrpo3a COLMaJMCTHYECKOMY CTpoio. OTHOBpEMEHHO
JIOTYCKaJIOCh Pa3BUTHE COIMATUCTUYECKON NPEeANPUMMIYMBOCTU U
COIMATMCTUYECKOTO COPEBHOBAaHUS KakK (haKTOPOB YCIIEITHOTO XO-
35MCTBOBAHUS.

Tpemuii sman Hadancs ¢ 60-x rr. XX B. U MpoaoKaeTcsl 1Mo Ha-
crosgmiee BpeMs. OH XapaKTepHM3yeTcsl BCECTOPOHHEH pa3paboTKoi
KOHIIEIIINHU MIPeaNPUHIMATEIbCTBA KAK OCHOBHOTO (paKTOpa phIHOY-
HBIX TIpouieccoB. B uccnemoBanusx Jl. Muzeca, ®@. Xaiiexa, H. Kupyne-
pa v IpyTvx MPeaIpPUHUMATEIbCTBO OOBSICHIETCS KaK peakiius Ipea-
MpUHUMATENIS Ha IMOTEHIIMAJbHBIE MCTOYHMKM BBITONBI. CYIIHOCTH
MpeANpPUHAMATEIBCTBA PACCMATPUBACTCSI ¢ PAa3HBIX TTO3UIIMKA — DKO-
HOMMWYECKOM, COLIMAJIbHOM, YIIPAaBICHYECKOM, TUIYHOCTHOM.

2. B sKOHOMMYECKOIl JUTEepaType BBIACISIOTCS TPU OCHOBHBIE
¢GyHKIMM TpeanpuHUMaTeabCcTBa. [lepsas gyukyus — pecypcHas.
Jnst 1000 XO3IMCTBEHHON AESITEIbHOCTHM HEOOXOAMMBI 3KOHO-
MUYECKHUE pecypchl — (PaKToOphl IPOM3BOACTBA, O KOTOPHBIX T'OBO-
pwioch B TeMe 1. BaXHBIMM SIBISIOTCSI MHBECTUIIMOHHBIE DPECYp-
Cbl — MalluMHbl, 000pyIOBaHUE, WHCTPYMEHTbI, TPAHCIIOPT, APYrue
CpeICTBa, HMCIOJb3YEMbIE I IIPOM3BOACTBA TOBApOB M YCIYI U
IIOCTaBKM HX ITOTPEOUTENI0, a TakKXkKe COOCTBEHHO (hMHAHCOBBIE
pecypcol. TpeTuit BuI pecypcoB — 3TO YEJIOBEYECKHE TPYIOBBIE
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pecypcbl. OHM OTpEnessIIoTCSl Ka4eCTBEHHBIM M KOJIUYECTBEHHBIM
cocTaBoM paboueil cuiibl, ee KBajmuduKaluei, criemnrainsanmei,
YPOBHEM 3aHSITOCTU W T. TI.

3a mocnenHee BpeMsl B TEOPUM U Ha TPaKTUKE BCe Yallle aKIeHT
JleJlaeTCsl Ha 3HAUMMOCTH €llle OJTHOTO pecypca — MpeaIpUHUMATEb-
cKoil cmocoObHocTu. IlpennpuHumMarTenb, 60epyliuii Ha ceds1 nHULIA-
TUBY HOBAaTOPCKOTO, HETPAAUIIMOHHOTO COeNMHEHUsT (PaKTOPOB TPO-
W3BOJACTBA — 3€MJIM, KamuTaja, Tpyda, CIIOCOOCTBYET POCTY ITPOU3-
BOJICTBA TOBApOB U YCJIYT, MOBBITIIEHUIO 3(h(HEKTUBHOCTA SKOHOMUKMU.
JoOuBaeTcsi OH 3TOTO, OCYUIECTBIISISI 8MOPYI0 YHKYUIO TIPEITTPUHA -
MaTeIbCTBA — OpPraHM3aTOpcKywo. [IpenmpuHUMAaTENh UCIOJIb3YET
CBOM CITOCOOHOCTH, UTOObI 00ECIEYUTh TAKOE COeUHEHUEe U KOMOU-
HUpoBaHUE (PAaKTOPOB MPOU3BOJICTBA, KOTOPOE HAMJYUIIIUM O00Opa3oM
MPUBENET K JOCTUXEHUIO eV — MOJYyYeHUI0 BHICOKOU MPUOBLIN.

Tpembs @pynkyus NpeAIIPpUHUMATENILCTBA — TBOpYECKasl, CBSI3aH-
Hasi ¢ HoBaTOpcTBOM. Ee 3HaueHMe 0COOEHHO BO3pacTaeT B YCIOBM-
SIX COBPEMEHHOI'0 HayYHO-TeXHUYECKOTO Imporpecca. B cBsa3u ¢ ycu-
JeHueM (QYyHKIIUU, CBSI3aHHOW C MHHOBAIMSIMU, CO3JaeTCs HOBBIN
9KOHOMUYECKUI KJIMMAT JJIsI IPeANpUHUMATENbCTBA. PacTeT peIHOK
HayYHO-TEeXHUYECKUX Pa3pabOTOK, WM BEHYYPHOTO MpeAIpUHUMA-
TEJIbCTBA, 3aHSITOTO BHEIPEHWEM HOBWHOK TEXHWKU U TEXHOJIOTUM.
PazBuBaercss wmHbopMalnmoHHass WH@pacTpyKTypa MNpearnpuHruMa-
TEJIbCTBA, PACIIUPSETCS JOCTYIT K TOJIE3HOU MH(OpMaIUu, YKpeTis-
IOTCSl TTATEHTHO-JINIIEH3MOHHBIE CIIYXKObI, ceTh 0AHKOBCKUX UHGOP-
MAallMOHHBIX JaHHBIX, HaKaIJINBAEMBbIX C TTIOMOIIILIO 3JIEKTPOHHO-BBI-
YUCITUTEILHON TEeXHUKU. B pa3BUTHIX cTpaHax nejlaeTcsl craBKa Ha
UHGOpMallMOHHBIN O0u3Hec (AmoHus1), Ha HOBble TexHonaoruu (I'ep-
maHus, PpaHuus), HAa HapallMBaHUE WHTEJJIEKTYyaJTbHOTO TOTEH-
nuana (CIIA).

§ 2. IIpaBoBas xapaKTepucTHKA
POCCHIICKOro mpeanpuHUMATENbCTBA

1. MpennpuHUMATENBCTBO IJIsI COBpeMeHHOU Poccum — sBie-
HUE OTHOCUTEJIbHO HOBoe. KM cTopusi HBIHEUIHETO POCCUIICKOTOo
npeanpuHUMaTeabcTBa HaunHaeTcs ¢ 1 suBapsg 1991 r., korna BCTy-
nui B crty 3akoH PCOCP ot 25 gekabps 1990 r. «O mpenmpustu-
X W MpeANpUHUMATENbCKON AedTeNbHOCTU» (yTpaTua cuiay). Pa-
Hee, B COBETCKUI MEPUOJl, BOMPOCH TEOPUU U TPAKTUKU TIPEATIPU-
HUMAaTeJIbcTBa He wu3ydanuch. OHO oGUIMaIbHO pPacleHUBAIOCHh
TOJIBKO KPUTUYECKU, OTHOCWJIOCH K UYKIBIM COIIMAIU3MY TIEPEXKUT-

3 XKwummucknit "[peanpuHuM.paBo”
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KaM IIpoIIOTo, K ¢opMaM B3KCIUIyaTallud 4YeJI0BeKa YeIOBEKOM.
YacTHasa npennpUHUMATENbCKAsI NESTEJIbHOCTh M KOMMEpPUYeCKoe
MOCPEIHUYECTBO, BXOISIIME TEIeph B YMCJIO OCHOBHBIX DPBIUYAaroB
PBIHOYHOW 3KOHOMWKM, HAXOMWJIMCh TOI 3alpeToM, 3a HUX ObLla
YCTaHOBJIEHA YTOJIOBHAsl OTBETCTBEHHOCTb B BUE JIMTEIHLHOTO CPO-
Ka JUIIeHUST CBOOOIHI.

3HauyeHue MNpeANpUHUMATEIbCTBA JETEPMUHUPOBAHO TOM pO-
JIbI0, KOTOPYI0 OHO OOBEKTMBHO WIPAET B IPOBOIMMBIX ceiiyac pe-
dopmax oTeuecTBeHHOM 3KOHOMUKM. JIobast pepopma, mo ormpene-
JICHUIO, O3HAYaeT CO3HATEJIbHBIC IIeJieHarpaBJIeHHbIE YCHIUS TOCY-
JapCTBa IO M3MEHEHUIO CIOXMBIIUXCS OOIIECTBEHHBIX OTHOIICHMI
B 1eisIx Oosee >3pdekTuBHOTO MX (PyHKUMOHMpoBaHMS. OcobOeH-
HOCTh pedopMupoBaHUsI 3KOHOMHMKM Poccum cocrtouT B Kapau-
HaJIbHOM Ka4eCTBEHHOM IIpeo0pa3oBaHMM HApPOMHOIO XO3SHCTBA U,
cliefoBate/ibHO, Bcex JApyrux cdep obliecTBa — COlMalbHOM, MOJU-
TUYECKOMN, TYXOBHOMN.

Ilupoko pacnpocTpaHeHO MHEHME O TOM, YTO HEyaadyd MHOTHUX
9KOHOMMYECKHUX HOBEJJI OOYCJIOBJIEHBI OTCYTCTBUEM OOCTOSTEIBHO
pa3paboTaHHON M TOANEPXMBAEMOM HACEJICHUEM KOMILJIEKCHOM
MMpOrpaMMbl MPOBOAMMBIX M3MeHeHul. C IMOJ00HONH KPUTUUECKOM
OLICHKOM 2KOHOMUYECKUX PedOpM IOTHOCTHIO COIJIACUTHCS HEJb3S.
JleficTBUTEIbHO, B CTpaHe HE pa3pabOTaHO eIMHOro JOKYMEHTa, KO-
TOpBI OBl KOMILIEKCHO OXBaThIBAJl BCE CTOPOHBI OCYIIECTBIISIEMBIX
B cTpaHe pedopM, BKIIOYAsl MX CTpATeruMio M TakTuky. I[loatomy He
Tak yX penko rpaxmaHe Poccuu HLUTUPYIOT €CEHUHCKHME CTPOKM:
«..C TOTO M MYy4YarmCh, 4TO HE IOMMY — Kyda HeceT Hac POK COOBI-
tuii». He 0e3 BamsaHusS ykaszaHHOTro akTopa CJIOXHWJIAach U CHUTya-
1Y, TP KOTOPOM HBIHEITHME (DYHKIIMM TOCYyIapCTBEHHOIO ara-
para, o 4yeM rosopurcst B Ilocinanum Ilpesuaenra PD 2002 r., He
MPUCTIOCOOJIEHBI UISI PelIeHUsI CTpaTeTMYeCKUX 3a1ay.

HaszBanHbIl MpoOea YaCTUIHO BOCIIOJHSIETCS €XETOTHBIMU I10-
cinanusamu Ilpesunenra PO x PegepanbHomy Cobpanuio PD o mo-
JIOKEHUN B CTpaHE, OCHOBHBIX HAIIpAaBJICHUSIX BHYTPEHHE W BHEIII-
HEeW MOJUTUKM TocynapcTtBa. OmHAKO Mbl MMEEM M OCHOBOIIOJIArao-
Mt pyHTaMEHTAIbLHBIN YUPEIUTEbHBIN W IIPOTpaMMHBIN  aKT
Halero oOImecTBa M ToCydapcTBa, KOTOPOMY IOJDKHBI COOTBETCTBO-
BaTh Kak nocianus [pesugenta P®, Tak U Bce MHBIE aKIUU TI0 Te-
peycTpoiictBy ctpaHbl. 3to — Konctutyuus P®. KoHeuHo, B pac-
CMaTpMBaeMOM acCIIeKTe OHAa PEe3KO OTAMYAeTCS OT IPEXKHUX COBET-
CKMX KOHCTUTYLMI, WMMEBIIMX CIelUaJbHbIe TJaBbl, Ine ObLIN
CKOHIIEHTPUPOBAHBI MOJOXEHUSI 00 9KOHOMUYECKOW CHUCTEME 00-
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mecrtBa U rocygapctBa. B HbiHemrHeil KoHctutyuum P® Huuero
MOJOOHOr0 HEeT. DTUM OHA OTJIMYaeTCsI U OT KOHCTUTYIMII HEKOTO-
PbIX COBPEMEHHBIX T'OCYIapCTB C Pa3BUTON 3KOHOMMUKOM, comaepxka-
IIUX 0coOble AKOHOMUYECKUE pa3aeinbl. HampuMep, Ha3BaHHBIE BO-
Mpochkl 00CTOsITeNIbHO OoTpaxeHbl B KoHctutynuum Mcnmanuu. B ee
yacTu TepBOM ecTh miaBa «O0 OCHOBHBIX NMPMHIMIIAX COLMATIbHOU U
5KOHOMMYECKON TOJIUTUKHM», a YacThb celbMasl MOJHOCTbIO IMOCBS-
1eHa aKoHoMuKe U xo3gictBy. B KoHctutymuio HtanbsHckoi
Pecniyonukm BkmiodeHa 1. III «DKoHOMHMUYECKHE OTHOIIEHUS», B
Kouncturymuio I'peuyn — mi. 6 (pasn. C) «HamorooGioxeHnue u
duHaHCchl», B KoHcTUTynIuu ®enepatuBHoii Pecriydonuku epmanus
1 SMOHUM — COOTBETCTBEHHO pasn. X U . 7 «DuHaHCHI».

OTcyTCcTBME 9KOHOMMYECKOTO paszesia WM IiaBbl B HOBol KoH-
crutyunu P® MHorMe pacueHMBalIM KaK Cepbe3HbI HETOCTAaTOK
elle B XOJe BCEHApPOAHOIO OOCYXIEeHHUSI ee MpOoeKTa HaKaHyHE pe-
depennyma, cocrosBierocs 12 mexkadbps 1993 r. M ceityac BcTpeua-
I0TCSl yTBepXIeHus: o ToM, uyto B KoHcturyuum PP orcyrcrByroT
KOHKpPETHbIE HOPMBI O PBIHOYHBIX OCHOBax ¢opmupyemoit B Poc-
CUU 3KOHOMUYECKOI CUCTEMBI, YTO PHIHOYHBIE BOIIPOCHI BbIBEAECHBI
3a npenenbl Koncturyuuu P®, BciencrBue 4yero HacTtosiiue W Oy-
JyIIME BJIACTHBIE CTPYKTYPhl MOTYT CBOOOOHO, IO CBOEMY yCMOTpe-
HUIO BapbMpOBaTh Ipeaebl U COAepXKaHUE PHIHOYHBIX OTHOIIEHUM,
M 4TO IMO3TOMY Hallle OOIIEeCTBO HUKOTAA HE CyMeeT YCTAaHOBUTh
LIMBUJIM30BAaHHBIA PHIHOK, C(DOPMUPOBATh UCTUHHO MPABOBYIO 3KO-
HOMUKY'.

OnHako mJisl MOAOOHBIX MECCUMUCTUYECKUX OLEHOK DKOHOMMU-
KM KakK 00beKTa KOHCTUTYLIMOHHOTO PEryJMpOBaHUs U IEPCIEKTUB
ee pedopMUpPOBaHUSI HET AOCTATOYHO OOOCHOBAHHBIX MOBOMOB.
Konctutyuuss P® comepkutT HeoOXOIMMBIM HabOp KpUTEpUEB, B
COOTBETCTBUM C KOTOPBIMU HAJIEXKUT OCYILIECTBISATh pedOpMUpPO-
BaHUE HAPOAHOTO XO3SMCTBA U KOTOPbIE B CBOEW COBOKYITHOCTH
JAI0T TIOJHYIO TMPaBOBYIO XapaKTEPUCTUKY Oyaylleid pOCCUNCKOM
akoHoMuKHU. Ilepex TeM Kak oOpaTUTHCS K CUCTEME 3TUX KPUTepU-
eB, HanmoMHUM, uro KoHctuTynus P® umeeT BhICIIyIO IOpUAUYE-
CKYIO CUWJly, NMpsIMOE€ AEUCTBUE U TPUMEHSETCS Ha BCEWM TEPPUTO-
pumn Poccuiickoit ®@enepanuu. 3aKOHBI U WHbIE TPaBOBbIC aKThI,
npuHuMaemble B Poccuiickoii @enepauny, He JAOJKHBI TPOTUBO-
peuuth Koncturyuuu P®.

' C™.: ITasaywuna A. A. TIpaBoBoe peryInpoBaHUE PBIHOUHBIX OTHOLIE-
Huii: ABToped. auc. ... kKaHa. opua. HayK. CapartoB, 1994. C. 13—14.



68 Tema 2. OO0I1IECTBO, NPEMPUAMMATEILCTBO, TIPABO

A Temepp pacCMOTPUM CHUCTEMY YNOMSIHYTBIX KPUTEPHEB:

1) B Koncturyuun P® yeTKo pellleHa IJIaBHasi SKOHOMUYECKasI
U TIpaBoBasi mpobGiemMa — TpobiieMa codcTBeHHOCTH. [IpusHaercs
MHoOroo6pasue ¢popM COOCTBEHHOCTH M OJMHAKOBas WX TOCYIapCT-
BeHHas 3ammTa. Oco00 MOmMYEepKHYTH OXpaHa YaCTHOM COOCTBEHHO-
CTM M BO3MOXHOCTb MMETh B YaCTHON COOCTBEHHOE™ 3eMIII0 TOJIb-
KO POCCUMCKMM TIpaxaaHaM H HUX OObEeIMHEHUSIM;

2) yCTaHOBJIEHBI TapaHTUM CEIO60Ibl S5KOHOMUYECKOMN NesTeb-
HocTu. Kaxmaplii BIpaBe IO CBOEMY YCMOTPEHMIO MCIIOJIb30BaTh
CBOM CITOCOOHOCTM M MMEIOIIEECs] Y HErO MMYIIECTBO MJISI MPEeAIpy-
HUMAaTEIbCKOM eI TeIbHOCTH;

3) 3aKperuieH MeXaHW3M PBIHOYHBIX OTHOIIeHUI. B dacTHoCTH,
rapaHTUPOBaHbI co3MaHue U (PYHKIIMOHMPOBAHUE €IMHOTO SKOHO-
MUYECKOI0 IIPOCTPAHCTBA M E€IMHOTO OOIIEPOCCHUIICKOIO pBIHKA,
CBOOOMHOE TepeMelleHrue TOBApOB, YCIYr M (PMHAHCOBBIX CPEICTB
mo Bcell TeppuTopun Poccum, moamepxkka v pa3BUTHE TOOPOCOBECT-
HOIl KOHKYPEHIIUM, HEIOMYyIIEHNE dKOHOMUYECKON AeSITEIbHOCTH,
HaImmpaBJIECHHO HAa MOHOMOJIN3aIIMIO;

4) KOHCTUTYLMOHHO MOITBEPXKIEHO, YTO €IMHCTBEHHON NEHEX-
Hoit enuHuuein B Poccuiickoit Denepanuu gpusiercs pyosb. Tocy-
napcTtBo B auile banka Poccum B3si10 Ha cebsi 00513aTeIbCTBO 3alllM-
IaTh ¥ 00ECIIeYnBaTh YCTOMYMBOCTh PYyOIIs;

5) 3aUKCUpPOBAHO, UYTO CHCTEMa HAJIOTOB, B3MMaeMBIX B (peme-
paJibHBIM OIOMKET, W OOILIMEe MPUHIIMIBI HAJI0I000JI0XEeHUI U cOO-
poB B Poccuiickoii Deaepaliii yCTaHABIUBAIOTCS hedepaTbHbIM
3aKOHOM;

6) Poccus BrmepBble MPOBO3MIAIICHA COLIMAJBHBIM TOCYIapCT-
BOM, TOJMTHKA KOTOPOro, B TOM YMCJI€ B 0O0JJACTM 3KOHOMUKHU U
MPeANPUHAMATEIbCTBA, CIYKAT CO3MAHMUIO YCIOBME IJIST JOCTOMHO
KM3HU U CBOOOZHOTO pa3BUTHUS 4YenoBeka. YeaoBeK, €ro Impasa M
CBOOOMBI OOBSBICHBI BBICIIECH LIEHHOCTBIO: OXPAHSIOTCS TPYA U 3[0-
pPOBbE JIIOJEH, BBOAMTCS TapaHTUPOBAHHBI MUHMMAJIbLHBIA pa3Mep
OoIUIaThl TpyAa, OOECTeYyMBaeTCsl TOCYIapCTBEHHAas IIOAIEpXKKa ce-
MbH, MaTE€PUHCTBA, OTIIOBCTBA M HETCTBA, MHBAJMUIOB M ITOXMIBIX
rpaXaaH, pa3BUMBAETCS CHCTEMa COIMAIBHBIX CIYXXO, yCTaHaBIMBa-
IOTCSI TOCYJAapCTBEHHBIE IMEHCHUM, MOCOOMST M MHbIC TapaHTUU COIIM-
aJIbHOI 3allUTHI .

" ITompobHee o cucteMe KputepueB cM.. Kuaunckuii C. . TlpaBoBoe
obecIieueHre 3KOHOMUYECKUX pecdopMm // DKoHoMmYecKue pedopMbl 1
WHBECTULIMOHHAs ToJiTuka. M., 1
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CkaszaHHOE IO3BOJISIET CAEIaTh BBIBOI, UTO B Poccuu 6 pesysvma-
me npoeedenusi pegpopm 6ydem cqhpopmuposana couuasbHO OpUEHMUPO-
B8AHHAS PLIHOUHASL SKOHOMUKA ¢ npeobaadanuem 8 Hell npeonpuHumMa-
menvckoeo cnocoba xozsticmeosanus. OQHAKO yKaszaHHas 1eJib 10C-
THXXWMA JIMIIb B Clydae CTPOTOTO COOTBETCTBUSI OCYILECTBISEMBIX
pedopM KOHCTUTYLMOHHO-ITPABOBOM XapaKTEepUCTUKE POCCUIMCKOM
SKOHOMMKHM, 4YTO MpEAIoiaraeT akTUBHYIO TBOPYECKYIO posb (eme-
pajbHBIX OpPraHOB TOCYAApPCTBEHHOW BJIACTH, OPraHOB TOCydapCT-
BEHHOI BiacTu cyobekToB Poccuiickoit denepauyiu ¥ opraHoB Me-
CTHOTO CaMOYIIpaBJeHUsS B mpoliecce pedOpMUPOBAHUSI, a TaKXKe
aJeKBaTHYI0 KOHCTUTYLIMOHHBIM YCTAHOBIICHMSIM JIESITeJIbHOCTh Ca-
MHUX TpearnpuHUMaTeNe.

OnwiT peanusanu Koncturyuuu P® mo3Bojna 06OOLIMTH XOJI
U pe3yJbTaThl TPOBOAUMBIX peOpM M Ha 3TO OCHOBe 6oJyiee 3pUMO
MpeACTaBUTh Oyaylllee CTpaHbI, BKJIIOYas TPEINPUHUMATEIbCTBO.
B Iocaanun 2005 r. IlpesuaeHt P® ckaszan o TOM, 4YTO MOCJIaHUS
®enepanbHomy Cobpanuio 2004 u 2005 rT. ciemyer paccMaTpuBaTh
«KaK eJIWHYI0 TIporpaMMy ACWCTBMIA... Ha OJuXaiilliee aecsITUIIe-
tne». Tak BrepBoie Tociie 80-x 1T. XX B. OblIa 00BbABIIEHA KOHKpPET-
Hasl mporpamMma Poccum, paccumTaHHasi Ha ONpeaesIeHHBINA Mepuo
BpPEMEHM U CHUCTEMHO OXBATHIBAIOIIASl BCE TMPOSIBICHUS XU3HEIes -
TeTbHOCTU TpaxkaaH, obmectBa, rocygapcrBa. B Ilocmanum 2004 T.
ObLIM OIpee/ieHbl 3aJaul SKOHOMUYECKUEe U collMaabHbie, a B [1o-
cmaann 2005 T. — TIOJMUTHUYECKWE M MACOJIOTMUECKME, PACKPBIT
«TJTYOMHHBIA CMBICHT LIEHHOCTEH CBOOOIABI M JEeMOKpaTWUH, CIIpaBel-
JINBOCTU M 3aKOHHOCTU — B MX MPAKTUYECKOM IPEIOMJICHUU B Ha-
e XWU3HU», TMOATBEpPXKACHA IeJb CTPOUTEIbCTBA <«IEMOKpaTUie-
CKOTO, CBOOOZHOrO M CHpaBeIJMBOrO OOINECTBA M TOCYIapCTBa».
Kak momuepkrayto B Ilocmanum 2005 1., <1t coBpeMeHHOM Poccum
LIEHHOCTU JAEMOKpPAaTUU He MeHee BaXXHBI, YeM CTpEeMJICHUE K 3KO-
HOMUUYECKOMY YCIIeXy WIM COLMAJIbHOMY OJIaromoy4yuio JIOACi».
CylIecTBEHHBIM JIOTIOTHEHUEM COLMATIbHOM YacTH MpPOTpaMMbl CTa-
5o BeicTyiuieHue [lpesumenta P® Ha BcTpede ¢ uieHamu IlpaBu-
teabcTBa P®D, pykoBoactBoMm PenepanbHoro CobpaHMsT U WieHAMU
Mpesuanyma TocyrapcTBEHHOrO COBETa .

2. 3a mpomenmmue Troasl pedopmupoBaHuss Poccum topummye-
CKOe IMOHMMaHUue TPeANPUHUMATENICTBA IPETEPIIeiO CYLIeCTBEH-
Hble U3MeHeHUs. JlaHHOe OOCTOSITENIbCTBO CIEAYeT YYUTHIBATh
MpU O3HAKOMJICHMU C 3aKOHAMU W MHBIMM HOPMATUBHBIMU TIpa-

Poccuiickas razera. 2005. 8 ceHT.
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BOBBIMM aKTaMM, a TakKKe C HAydYHOW U y4eOHO#l JuTepaTypoit
pa3HbIX JeT. B camom Hauanme mpeanpuHUMATENIbCTBO TPEICTABIS-
JIOCh KakK CaMOCTOSITeJIbHAs WHUIIMATUBHAS [ESITEeIbHOCTh, Ha-
mpaBlieHHasT Ha mojiydeHue mnpuOblIn. [TocKONbKY Besikash 3KOHO-
MuyecKass (XO3SICTBEHHAs!) NESATeTbHOCTh TaK WIM WHA4Ye WMEET
JIeJI0 C TIOJydeHWeM TpUOBLIN, TPUBEACHHOE OIMpeAeicHUuEe IpaK-
TUYECKOW 3HAYMMOCTM HE WMEJI0O U BCKOpPE BCTaT BOIPOC O €ro
n3MeHeHuu, yrtouHeHwu. I[lo pelicTBylomeMy ceiiyac 3aKOHOIA-
TEJLCTBY NPeNNPUHUMATENLCKOI SBJISETCA CaMOCTOSITENIbHAS, OCY-
HIECTBJIsIeMasi HA CBOW PHUCK [IESTEIbHOCTh, HAMPABJIEHHAS] HA CHCTe-
MaTH4ecKoe TMOJyJYeHue TNpPUObLIM OT TMOJIb30BAHUSA WMYIIECTBOM,
NMPONaKM TOBAPOB, BHINOJHEHHSI PA0OT WM OKa3aHus YCJIYT JIAIAMH,
3aperuCTPUPOBAHHBIMM B 3TOM Ka4eCTBE B YCTAHOBJIEHHOM 3aKOHOM
nmopsmke (cM. cr. 2 K P®). AnHamornuHbie Wi BechMa OJU3KUE
MO0 CMBICITy Ne(UHUIINU TIPUBOISTCS B 3aKOHOMATEIBCTBE TOCY-
mapctB — ydactHukoB CHI.

PaccmoTpum coaepskaiiyecssi B 3aKOHE KOHKPETHBIE TIPaBOBBIE
XapaKTepPUCTUKHU TIPEANPUHUMATENILCTBA HECKOJIBKO IoIpoOHee.
Cpaenatb 3TO HEOOXOAMMO MO KpaliHeidl Mepe MO IBYyM MpUYMHAM:
BO-TIEPBBIX, TPEIOXEHHAsT 3aKOHomaTenaeM (OopMyJIMpoBKa TMpema-
MPUHUMATENILCTBA HE OTIUYAETCSI MOCTATOUYHOW OIPEIeIeHHOCTHIO,
IOTyCKAaeT pa3IMyHble TOJKOBAaHUSI W TOTOMY HYXIAeTcs B ysSICHeE-
HUW €€ CMBIC/Ia; BO-BTOPBIX, MPEANPUHSITHICE B HAyYHOW W Y4eOHON
JIUTepaType TPAKTOBKM 3aKOHOITOJIOXKEHUM 0O TMpearpuHUMATETbCTBE
MpU BCEW WX HEYETKOCTU TOAYAC €IIe W OTCTYIAIOT OT TEKCTa 3aKO-
Ha, HE BHOCAT SICHOCTU B BOTIPOCHI, YTO CITOCOOCTBYET CO3JIaHUIO
MPEeBPATHBIX TIPEJCTABICHUN O TPEANPUHUMATEIBCTBE, MOXET IO0-
BJIEYb HApYIIEHWE TMPaB TPpaXIaH W WHBIX YIaCTHUKOB COLIMAJIBHOTO
obmeHusi. Hampumep, yTBep:KmaeTcsi, 4TO <O MpEeAIPUHUMATETb-
CTBOM MOHMMAETCH... MOJIy4eHUe MPUOBLUIN» HE3aBUCUMO OT CUCTE-
MaTUYHOCTU €€ IMOJIy4YeHUs, 9TO K MPU3HAKaM TPeNnpUHUMATEIb-
CKOIl [EeATEIbHOCTA OTHOCUTCH <«M3BJ€YEHUE NPUOBLIM KaK LEeb
XO3SIICTBEHHOI HeSITeIbHOCTU» , YTO LieJb NPEeIIPUHUMATEIbCTBA
HEe TIONydyeHWe MpUOBIIM BOOOINE, a TOJydeHUE CBEPXIIPUOBIIN,
NpeANpUHUMATENbCKOTO 10X0Aa’, UYTO MpPEeINPUHUMATENLCTBO —

' OcHOBBI 3KOHOMHUueckoit Teopun: Kype nexumit. Ps3ans, 1995. C. 54.

* Tuxomupos 10. A. TlpennpuHuMatenp 1 3aKkoH: [IpakTudeckoe Moco-
6ue. M., 1996. C. 4.

> Cm.: IHonosunkun I1. 1., Casuenko B. E. DKoHOMMYECKas! CYLUIHOCTb
comepxanue mpennpuHuMarenscTsa. CI16., 1995. C. 17.
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«3TO co3gaHue GUPM 3a cYeT COOCTBEHHBIX WJIM 3a€MHBIX CPEICTB
IUIST TIPOM3BOACTBA M peajn3alliy TOBApOB WJIM YCIYT W ITOJIydeHHe
Ha 3TOil OCHOBE JOXOma» .

3. UcXOOHBIM M CaMBIM CYIIIECTBEHHBIM B ITIOHMMAaHUU MPEITIPH-
HUMAaTeJbCTBa gBasieTcss HopMma 4. 1 cr. 34 Koncturyuun P®, co-
IrJIaCHO KOTOPOIl NpepuHUMATEIbCKASI JIeATEbHOCTh €CTh Pa3HO-
BUJIHOCTD JIEATEIHLHOCTH SKOHOMHYECKOM. J[aHHOE O0O0CTOSTEeIBhCTBO
MOYEMY-TO He TTOJYYMIIO OTpakeHHs B NPUBEACHHOM BBIIIEC JIETATh-
HOM OIpeneeHUn TPeANPUHUMATEIILCKON IeITeIbHOCTH. DTO M
MO3BOJISIET B OTPHIBE OT KOHCTUTYIIMOHHONW HOPMBI BechMa IPOU3-
BOJIBHO TTOHMMATh MPEANPUHUMATEIBCKYIO JIeITeTbHOCTh, HAITOJ-
HATHh €¢ HEONMWHAKOBBIM CONIepKaHMEM B 3aBUCHMMOCTH OT CyOBEK-
TUBHOTO YCMOTpPEHUS JIMIla, TPOU3BOISIIIETO TOJKOBAHME JEralb-
HOW 1epMHUIINA.

Ho uTo Xe Bce-TakM TIpeIcTaBiIsIeT cOOOM 3KOHOMMWYECKas Jes-
TeTLHOCTD, UYTO BXOOWUT B Hee, KpoMe mpeanpuHumarenbctBa? K co-
JKaJIeHWIO, OTBET Ha JAHHBI KOPEHHOW BOIIPOC 3aKOHOHATEIh HE
nmaeT. He HaxommM MBI eTro M B HaydHOM JUTepaType, Ipekae BCETo
3KOHOMMYECKOI, HaBepHOE, BBUIY €ro OPAMHAPHOCTH IJII 3KOHO-
MUCTOB’. HO 3TOT CTBIK 3KOHOMMYECKON M MPEANPUHUMATEIbCKON
IeITeTbHOCTH, a B TJIaHE pacCMaTpMBaecMOil B TeMe ITpoOJieMaTH-
KM — 3KOHOMHUKM M TIpaBa TpeOyeT IMOJHOU SICHOCTH, aOCOJIOTHO
eIMHOOOpa3HOro IMTOHMMAaHUS: Bce ITOCNIEeAYIONINe MpaBOBbIe XapaK-
TEPUCTUKNA POCCUMCKOTO TIpeAIIPUHMUMATEIHLCTBA MPOU3BOAUM OT
Hero. B HoOpMaTMBHO-TIpAaBOBOM pETYJIMPOBAaHWU, TpeANpUHNMA-
TeJIBCKOW TpaKTHUKE, KOHTPOJE M HaA30pe CO CTOPOHBI TOCYHapCT-
BEHHBIX OpPTaHOB M OPTaHOB MECTHOTO CaMOYITPaBJICHUS MOCTOSTHHO
BO3HHMKAIOT NPOOJIEeMBI, CBSI3aHHBIE C OTHECEHHMEM TOW WM WHOM
«IIPUOBIIBHO» NEeATEAbHOCTH K NPEINPpHUHUMATETLCTBY.

K mpobneme pasnnueHUST 3KOHOMHUYECKOW IEITEIbHOCTH U
IeITEeIbHOCTH TIpeANPUHNMATEIbCKON KaK €e¢ pPa3sHOBUIHOCTH
BbIHYXAeH Obu1 obpamatbcd KoHcturyumoHHsli Cyn P®. B mo-
ctaHoBiaeHnn oT 3 miong 2001 1. Ne 10-IT oH oTHec He K mpen-
NPUHUMATEIbLCKOM, a K «<MHOM He 3alpelleHHON 3aKOHOM 3KOHO-

Cumonenxo B. JI. OcHOBBI TpeanpuHUMaTenbcTBa. bpsiHck, 1996.
C. 7.
> Cwm., Harpumep: [llecmakos A. B. DKOHOMUKA ¥ TIPaBO; DHLMKIOMNE-
nmaeckuit ciaoBapb. M., 2000. B crmoBape He 0Ka3axoch MecTa HM IS «3KO-
HOMUKHW», HU JUISI «9KOHOMMYECKOM NeSITeTbHOCTU.
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MUWYECKON JeATebHOCTU» NEeUCTBUS TpaxklIaH MO 3aKJIIYEHUIO N0-
roBOpPOB GAHKOBCKOTO BKJIAJA .

Ho ogHUM Uil YaCTHBIM CJIy4aeM MpPOOJEMYy HE PEIIUTh.

BospmeM mpocteiiiivue npumepbl. PykoBoauTenb Wid Bpad CTO-
MAaTOJOTMYECKON MOTUKIUHUKU B CBOOOMTHOE BpeMsl CUCTEMaTHU4e-
CKM Yy ce0d Ha JOMY OKa3blBa€T MEAMLMHCKYIO MOMOILLb OOJBbHBIM.
ApPTHUCT TOCYIapCTBEHHOro Tearpa, (UIapMOHUU TMOMMMO OCHOB-
HOIl paboOThl cUCTeMaTUUYEeCKU MO COOCTBEHHOW MHMILIMATHBE Opra-
HU3YyeT MJaTHbIE BBICTYIUICHUSI Tiepen 3puteasiMu. llpenomaBatenb
rOCylapCTBEHHOTO BBICHIETO YYeOHOTO 3aBelCHMSI CUCTEeMaTUYECKU
«Ha CTOPOHE» BBICTYMAET C IMJATHBIMU JIEKUMSIMUA U TPOBOAUT 3aHSI-
TUSI B UHBIX (popMax. XyIOXHUK MPOAAeT HApMCOBAHHbBIE UM Kap-
TUHBI. BbIBIIMI NMpodeccCuoHaNbHbINA XYPHAJIUCT, a HbIHE MEeHCUO-
HEep CUCTEeMaTUYEeCKU BBICTYMAaeT B CPEACTBaXx MaccoBOi MHbopMa-
IIMM, B YACTHOCTM THUILET CTaTbM, TOTOBUT peropTaxKu. AIBOKATHI
3a IJIaTy OKa3bIBalOT OPUAUYECKYIO TMOMOIIb OOpaulalIuMcs K
HuM Jjunam. WM Tak ganee, u ToMy momgodoHoe. OHM 4TO Xe, BCe
MpeANnpUHUMATEIN Ha TOM OCHOBAaHWHU, YTO «CUCTEMATUYECKU MO-
JIy4aloT MPUOBLIb OT... BBIMOJHEHUSI padOT WIX OKAa3aHWs yCIayr», U
MOTOMY JOJIKHBI OBITh «3aperMCTPUPOBAHHBIMU B 3TOM KauecTBe»?
(O 1opuaIMYEeCKOM IIOHMMAaHUU «paboT», <«yCIyr» OyIeT cKa3aHoO B
teme 5.) KonHeuHo ke Hetr! IlpemnmpuHuMaTelsiMU OyOyT T€ U3 HUX,
NIeSITEIbHOCTh KOTOPBIX SIBJISIETCS PA3HOBUIHOCTHIO IKOHOMMYE-
CKOH.

YTo e KOHKPETHO MOHUMAET MO MpeanpUHUMATEIbCKOU aes-
TEJIbHOCTHIO KaK Pa3HOBUIHOCTHbIO 3KOHOMUYECKOU NEeSITEebHOCTU
3aKOHOJATENb B yXe MPUHSTHIX U AEHUCTBYIOIIUX COOTBETCTBYIOLIUX
aktax? BospmeM 3akoH P® «O6 obpasoBanumn» (B pen. Meaepaib-
HOTO 3aKoHa oT 13 auBaps 1996 r. Ne 12-d3)°, noa BAMsiHMEM KOTO-
poro HaxonsiTcsl MpakTuyecku Bce rpaxknaHe Poccun. CoryiacHo
cT. 48 yKazaHHOro 3akoHa WHAMBMIYyaJbHasl TPydOBas Ieaaroruye-
CcKasl NEesITeIbHOCTh C TMOJYYEHUEM JIOXOJOB MPU3HAETCS Mpearnpu-
HUMAaTeJIbCKOW U TOJJIEXUT FOCyIapCTBEHHOW perucTpaiuu. 3Ha-
YUT, BCE€ TaK Ha3blBaeMble PEMETUTOPbI, B YACTHOCTU IIKOJbHbIE
YUUTENIsI, KOTOPbIE 32 IPOIIM CUCTEeMATUYECKU TMOMOTaloT JeTSIM Jyd-
1lI€ YCBOUTh PYCCKUU U MHOCTPAHHbBIC SI3bIKU, UHbIC IIKOJIbHbBIE TUC-

' C3 P®. 2001. Ne 29. Cr. 3058.

> C3 P®. 1996. Ne 3. Cr. 150; mocnenHiow pefakuuio cM.: Degepalib-
HbII 3akKoH oT 6 stHBapst 2007 1. Ne 1-D3 // Poccwmiickast razera. 2007.
10 stHB.
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LUTUJIMHBI, SIBJISIOTCS TPEANPUHUMATEISIMUA CO BCEMU BBITEKAIOIIM -
MU OTCIOJa MPaBOBBIMU U HPABCTBEHHBIMHU TOCIEIACTBUSIMU. Bmecrte
C TeM B COOTBETCTBUU €O CT. 45 1 46 TOro ke 3aKoHa rocyJapcTBEeH-
Hble U MYHUIMITaJIbHBIE, a TakKXe HErocylapCTBeHHbIE 0Opa3oBa-
TeJIbHbIC YYPEXIEeHUSI BIpaBe OKa3biBaTh HACEJICHUIO TJIATHBIC NO-
MMOJIHUTEIbHBIE 00pa3oBaTe/ibHbIE YCAYTU, KOTOpbIE, OIHAKO, He
paclieHMBAIOTCS KaK 3aHITHE TMPEeAIPUHUMATEIbCTBOM, €CIU T0XO0-
bl MOYT Ha obGpa3oBaTebHBIC 1IeJIM, B TOM 4YHUCJIe Ha 3apaboOTHYIO
TIaTy.

Ho BoT mocMoTpuMm apyroit HopMaTuBHbIN akKT — OCHOBBI 3aKO-
HomarenbcTBa Poccuiickoit @eaepauun o HoTapuaTte oT 11 deBpansg
1993 r.' Cratbst 1 mpososrnamaer: «HoTapuanpHast nesiTeIbHOCTD
He SBJISIETCS MPEeINPUHUMATEILCTBOM U He MpecienyeT LeJu U3BJe-
YeHHUsI MPUOBUIM». A 4TO X€ 3TO 3a JIeSITeJIbHOCTh, U IOYeMy OHa
«He TIpecliefyeT ey M3BJeueHUs mpubbUin»? Hapsay ¢ rocymapct-
BEHHBIMU HOTapUaJlbHBIMU KOHTOPAaMU HOTapHabHbIe AEHCTBUS OT
uMeHn Poccuiickoit Pemepauny COBEpLIAIOT HOTAPUYCHI, 3aHM-
Malollrecss YacTHOW mpakTtukoii. Hotapuyc, 3aHMMalOIIUiics JacT-
HOI MPaKTHKOM, BIIpaBe MMETh KOHTOPY, OTKPHLIBATh B JIIOOOM GaH-
K€ PacyeTHBIM W APYTrUe CYeTa, B TOM YMCJIE BAJTIOTHBIA, UMETh UMY-
IIECTBEHHbIC U JIMUYHbIC HEMMYIICCTBEHHBIE TIpaBa U 00SI3aHHOCTH,
HAaHUMAaTh W YBOJBHSITh PAOOTHUKOB, PacHOpPSIKATbCS ITOCTYITUB-
MM JIOXOAOM, BBICTYIIAThb B Cylde, apOUTPakHOM CyIe OT CBOETo
WMEHU U COBEpLIATh ApPYyrue AeHCTBUS B COOTBETCTBUM C 3aKOHOMAA-
TeabeTBOM Poccuiickoit Megepaimu U peciyOsvMK B ee cocTaBe. 3a
COBeplIcHME HOTapWaJbHBIX ACHCTBUI OH B3MMAaeT ILIaTy IO Tapu-
daM, COOTBETCTBYIOIIMM pa3MepaM TOCYIapCTBEHHON IOUIIUHBI,
MPEeIyCMOTPEHHOM 3a COBepIIeHWE aHAJOTMYHOrO IEHCTBUSI B TOCY-
IapCTBEHHOI HOTapuajJbHON KoHTOpe. B mpyrmx ciaydasx tapud
OIpeesieTcsl CorylallieHueM MexXay GU3nYecKUMU U (MIU) IOpUau-
YeCKUMHM JIULIAMU, OOpATUBIIMMUCS K HOTApUyCy, U HOTaApUyCOM.
JleHeXXHbIe CpelcTBa, IMOJydeHHBIe HOTApUYCOM, 3aHUMAIOLIUMCS
YaCTHOM MPaKTUKOM, IMOCJe YIUIAThl HAJIOTOB, APYTMX 00s13aTeIbHBIX
IUIaTeXel ITOCTYMalT B COOCTBEHHOCTh HOTapuyca U IIOJIHOE €ro
pacriopstxeHue. A cpelctBa 3T orpoMHbie. [lodyemy ke yduTesb-
pEeMeTUTOpP, 3aHMMAIOIINIICS YaCTHOM MPaKTUKOM, OTHECEH K YUCITY
MMpeAnpuHUMAaTesIe, a HOTApUYyC, TOXE 3aHUMAIOLIUKCS YaCTHOM

" Bemomoct P®. 1993. Ne 10. Cr. 357; mocieqHIoO pefaklMIo CM.:
®enepanbHblit 3akoH oT 30 uioHs 2006 r. Ne 93-P3 // Poccuiickas rasera.
2006. 7 urons.
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MIPaKTUKOM, U3 KOTOPTHl IpeAllpuHuMareleil uckimoueH? Hempocrto
pelraeTcss BOIpoc 00 OTHECEHUM WM HEOTHECEHUM K IIpeIIIpUHU-
MaTeJIbCKOM TaKOM HeSITeIbHOCTH, KaK cladya KBapTUpP B IOAHAEM.
ITo muenuto 6piBiiero MHC Poccun, 3ta gesaTeabHOCTh, Kak Iipa-
BUJIO, HE MOXET pacleHMBAaThCSI KaK 5KOHOMMYECKas, a 3HAYUT, U
KaKk TnpeanpuHumartenbckasg. Ho npyroe nemo, ecnym rpaxiaHUH
WMeeT B COOCTBEHHOCTM HECKOJIBKO KBapTUpP WMJIM MHOTOKBAapTHUP-
HBII TOM, HCIIOJb3yeMble I CIa4yyd Ha KOPOTKUI CPOK, T. €. KakK
TOCTUHUIIHL.

BriBonm oueBUIEH: 3aKOHBI M WHBIE HOpMaTUBHEIE IIPABOBHIE aK-
ThI, OTHOCSIIME KOHKPETHYIO HESITEIbHOCTb K IIPEAIIPUHUMATEIb-
CKOM WIM HeNpealnpUHUMATEIbCKOM, caMM TpeOYIOT IOPUIANYECKOI
OLICHKU C TOYKU 3pEHUS UX KOHCTUTYIHOHHOCTH. He HacTpoeHmeM
3aKOHOJaTeNell, He MX OTHOIIEHWEM K TOH WIM MHON «IIpUOBLIb-
HOI» NMEeSITEeIbHOCTU MOJIKHO OIIPEHEISIThCS IPEAIIPUHUMATEIBCTBO.
ITone mocnemHero HeaBycMbicaeHHO odepTuia Koncturynus PO:
MIPEeAIIPUHUMATEIBCTBO MOXET OCYIIECTBIISITBCS TOJBKO B paMKax
9KOHOMUYECKON HesITeIbHOCTU. JlesTeIbHOCTh, HaIllpaBJIeHHAs Ha
cucTeMaTUYecKoe II0IyYeHHe KaKOTOo-TO J0XOma, HO He SIBJISIoIasi-
Csl SKOHOMMYECKOI, He MOXET pacleHMBaThCsS KaK IpearnpuHUMA-
TelIbcKas. ABTOp TaHHOrO y4eOHMKA OTPaHMYMJICS B OCHOBHOM IIO-
CTaHOBKOM YKa3aHHOM IIpoOJIeMbl, KOTOpas HyXIaeTcs B HalbHEi-
IIEeM OCMBICICHUN. YIOBIETBOPUTEIbHBII OTBET MOXET OBITh
HaliieH JIWIIb KOJUICKTUBHBEIMM yCUJIMSIMH. B ImonMckax comepkaHuUs
9KOHOMMYECKOM MeSITEeIbHOCTU, OYEBUIHO, HAMIEKUT UCXOIUTh U3
MMOJIOXKEHU, M3JTOXKEHHBIX B TeMe | «DKOHOMMKA, PHIHOK, IIPaBO».
DKOHOMUKA eCTh cdepa, [Ie JIOObMHU CO3AI0TCSI MaTepualibHbIE
IIyXOBHBIC OJjiara ISl YIOBIETBOpEHUs IOTpeOHOCTeil 4yeiaoBeka. Ec-
JIM B pe3yJbTaTe AesITeIbHOCTH MaTepHalbHble W AyXOBHBIE OJlara He
CO30al0TCsI, TO OTHOCUTDH €€ K 3KOHOMMYECKOM OBLIO OBl HEIIpaBO-
MEpHO.

4. Tlocae Toro Kak yCTaHOBJIEHO, YTO KOHKpPETHAsI IeSATEIbHOCTh
SIBIISIETCSI 9KOHOMMYECKOI, OTHECEHNE WIM HEOTHECEHUE ee K IIpel-
TMPUHUMATEIBCKOU OCYIIECTBIISIETCS TPOIIE, XOTSI TaKXkKe Hebecnpo-
onemuo. B ct. 2 'K P® npuBeneH Kpurepuii BeIYJIeHEHUS TIPEIIIPH-
HUMAaTEeJIbCTBA M3 OOIIEl MacChl KOHOMMYECKOM OesITeIbHOCTH, a
HMEHHO TIpHCYyIlas eMy lieJb — CHUCTeMaTHYeCKOE IOIydeHHE IIpH-
obutn. PaccMoTpeHuMe 3TOi IpaBOBOI XapaKTEPUCTUKM MPEAIIPUHM-
MaTejIbCTBA IMPEIIIojIaraeT BBIIEICHME B HEil ABYX OTHOCUTENIHHO Ca-
MOCTOSITEJIBHBIX aCIEKTOB: YTO €CTh IPUOBLIL M YTO €CTh €€ CUCTE-
MaTU4YeCKOe IOJIydeHHUE.
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IMpubsuis — nousitue pogosoe, U B c¢T. 2 'K P® He cka3aHo, 0
Kakoil UMeHHO MIeT pedb. OTBET COOEpPXKUTCA B MeXaHM3MaX obpa-
30BaHMST TIPUOBLIN, JTIO00K M3 KOTOPBLIX MOAMNAAAET IOJ AcHCTBUE
cr. 2 'K P®. [Ipubsuib 1 ee BeJMYMHA U3HAYAILHO CBI3aHBI C CO3-
JaHMEeM HOBOTO TOBapa, HOBOW CTOMMOCTU B pe3yjibTaTe COCAUHE-
Hus1 pakTopoB MpousBoAcTBa. OCHOBHBIC U3 HUX — 3E€MJISI U UHBIE
MPUPOIHBIE pecypchl, KanuTaj, padoyas cuia. CoequHsIeT UX Mpel-
MMPUHUMATENIb, KOTOPBI B JAHHOM KOHTEKCTE TOXE BBICTYIIaeT B
KayecTBe CaMOCTOSITEJIbHOTO (akTopa IMpousBoacTBa. Kamurtan, B
CBOIO OoYepelb, COCTOUT U3 OCHOBHOTO U 000pOTHOTO. (OCHOBHOI Ka-
MATA]I — TA YACTh NMPOM3BOIMTEILHOIO KANMUTAJIA, KOTOPAasA HEIMKOM
Y4acCTBYET B Mpolecce MPOU3BOACTBA, HO €€ CTOMMOCTb NMEPEHOCUTCS
HA TOTOBYI0O MpOIyKimi0 mo yactsM. K HeMy OTHOCSATCS cpelcTBa
TpyJa — 3aBOACKHWE 3JaHUS, MalllMHBI, 00opyaoBaHue U T. 1. OHU
OKYIMaloTCs He cpa3y, a UX CTOUMMOCTb MEPEHOCUTCSI Ha CO3MaHHBIN
MPOOYKT MO Mepe u3Hoca. Tak, KaMeHHBIe TTPOU3BOACTBEHHbBIC 3/a-
HHAS MOTYT CaykuTb 50 jer, mammHel — 10—12 jeT, MHCTPpYMEH-
Tl — 2—4 ropa. JlomycTuM, MpeANpMHUMATE]b M3PAacXOIOoBal Ha
npuobperenne crankoB 100 mutH py0. M OHUM OymyT JelicTBOBAaTh B
teuenue 10 mer. Crajmo OBITh, CTAaHKM OymyT IiepeaaBaTh T'OTOBBIM
usnenusiMm exerogHo 1/10 wacte cBoeit ctoumoct — 10 MiaH pyo.

OO0O0POTHDIIA KANUTATT — NPEIMETHI TPYAA, B TOM YKCIe ObICTPOU3-
HalluBawuecsd (T. €. ClyXallhde MeHee OJHOIrO roja — Creluaib-
HBIII MHCTPYMEHT, CIELIOAEXKIa, ChIpbe, TOIUIMBO U T. 11.). OH mepe-
HOCUTCS HA BHOBb CO3IAHHBII TOBAp cpa3y, ITocjic 06paboTKM yTpa-
YMBAeT CBOM MpPEXHUE TOJe3HbIe KAueCTBA WM HMPUHUMAEM HOGble.
TonauBo M BIIEKTPOIHEPTUS BEIIECTBEHHO HE BXOASAT B IPOAYK-
LIMI0 ¥ MO0 Mepe IMOTpeOJIeHUsT 1UcUYe3aloT, HO 6e3 HUX HEBO3MOXKHO
co3math HyXHoe 6jaro. K 060poTHOMY KanuTally Ha MpakTHUKe OT-
HOCAT 1 3apabOTHYIO TUIATy, ITOCKOJIbKY CITOCOO 000poTa AeHEXHBIX
CpeICTB, 3aTpayeHHBIX Ha OIUlaTy Tpylda, OAMHAKOB C 000pOTOM
CTOMMOCTU npedmemos mpyoa.

HoBast ctrouMocTh, B TOM YMCIIe MPUOBLIL, CO3AETCS B IpoLecce
HETPEePbhIBHOTO ABMXEHUS (haKTOPOB MPOU3BOACTBA, KOTOPOE OXBa-
ThIBaeT Tpu cTaauu. Ha nepeoil cmaduu neHbru TmpeBpamialoTcs B TO-
Bap. OHa mporekaeTr B cdepe obpamieHus. [IpennpuHuUMaresb Ha
aBaHCHUPOBAHHbBIC JEHBbI'M MOKYMAaeT CPeICTBAa MPOU3BOACTBA U pabo-
Yyl0 CUJIy, HEOOXOAMMBIE IJISI TOrO0, YTOOBI HadaTbhb IPOU3BOACTBO.
Bmopas cmadus coBepiaercsl B cepe MPOU3BOJCTBA, TIe COCTUHSI-
I0TCS KYILJIEHHBIE CPECTBa MPOM3BOJACTBA U paboyas cuia IJsT CO3-
JIaHUsI HOBBIX TOBAPOB, HOBOI MOTPeOUTENBbHOI cTOMMOCTH. [1poun3s-
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BEICHHBIM IIPOMYKT MMEET YXKe OOJBIIYI0 CTOMMOCTb, YeM IIepBOHA-
YaJIbHO AaBAaHCHMPOBAHHBIM KamMTall JlaHHas ctangus — penaioiiasi B
mnporecce BO3pacTaHWs Kaluraia. 1pemws cmadus, KakK W TepBasd,
OTHOCUTCS K cdepe obOpalneHusA. 31ech BHOBb CO3MaHHBIA TOBap
npomaeTcss U CHOBA IIpeBpalllaeTcs B JcHeXHBIM Kanutai. Hempe-
PBIBHOE€ NIBMZKEHHE KalmuTalia, HOCHCZ[OBaTeHbHBIﬁ nmepexoa m3 OZ[HOﬁ
(yHKIMOHAIBbHOIT (DOPMBI B IPYTYIO M BO3BpallleHHe K HCXOAHOM (hopme
HA3BIBAETCS KPYroO0OOpPOTOM KAIMTAJIA.

B pesynabraTe Kpyroobopora KamnuTanaa KaxXIoMy U3 COOCTBEH-
HUKOB (HOcHTeNel) (aKTOPOB IIPOM3BOICTBA IIPUYUTACTCS CBOSI
nojst u3 obliero goxoga. PaGoTHUKM, HaHSTbIE MOpeaIllpUHUMAaTE-
JIeM, TIOJIy4aloT B COOTBETCTBUU C TPYIOBBIM JTOrOBOPOM (KOHTpaK-
TOM) 3apaOOTHYIO IUIaTy. 3a MCHOJb30BaHME IPHUBJIEYCHHOTO KaIlu-
Tajla BBIIUIAYMBACTCS MPOIECHT, IIPUPOIHBIX pPECypcoB — peHTa.
IIpennpuHUMAaTENIb XK€ 32 CBOM YCIUIMS M PUCK MMEET IPEIIIPUHU-
MaTeIbCKYI0 MpUOBUTE. PazyMeeTcs, majmeko He Bcerma IS ITOJIyde-
HUSI TpeINpUHUMATEIBCKOM TMPUOBIM (aKTopaM IIPOM3BOICTBA
HEOOXOIUMO TIPOXOXKIACHHE BCEX TPeX CTaauii Kpyroooopora Kallu-
Tama. IlpenmpuHMMATENbCTBO WHOTIA OTPAHMUYMBACTCS JIMINL cde-
poii oOpaleHnsT ToBapa (PBIHKOM) — MepeIpoiaxkeil mo 0ojiee BBI-
COKOIl MeHe KYyIUICHHBIX ToBapoB. CTagvsi IPOU3BOICTBA 3IeCh OT-
cyrctByeT. Ho maHHOe 0OOCTOSITeNIbCTBO CYTHM Ipoliecca MOJIydeHUs
OPeaIIPUHUMATEIBCKON IMPUOBLIA HE MEHSET.

CoeanHeHne (pakTOpOB MPOU3BOJACTBA M MOJIYyYEeHHE Ha 3TOI OC-
HOBE MPEAIIPUHUMATEIBCKON MPUOBUIM MPOUCXOMSIT Ha MUKPOYPOB-
He BKOoHOMUKH. [IpeanmpuHmMaTenb XKM3HEHHO 3aMHTEPECOBaH B
MaKCHUMaJIbLHOM YCKOPEHHMH HMX KPYrooObopoTa: BO3BpalllcHHME aBaH-
CHUPOBAaHHOTO KaIlMTaJia ITO3BOJISICT BHOBh 1 BHOBH MHBECTHPOBATH
€ro B IIPOM3BOJACTBO HOBBIX TOBApOB M TE€M CaMBIM IIOJy4YaThb BCe
0OJIBIIYI0 U OOJBIIYIO MPUObLIb.

OmHakKo TpoIecC BOCHPOM3BOIACTBA Ha IPEANPUSITUH, €ro Mac-
Tabbl U 3¢ eKTUBHOCTh HE TOJBKO OMNPEAESIIOT CyAbOy NaHHOTO
KOHKPETHOTO IIpeANpHMHUMATENSI, HO U CYIIECTBEHHO BJIUSIOT Ha
MaKpOBOCIIPOM3BOJICTBO. PaciimpeHne IMpon3BOACTBA Ha OTIEIHFHOM
OPEOIPUITHN O3HAdYaeT YBEJIMUCHHME BBIITYCKA M IPOIAXHM €ro IIpo-
OYKIMK, a CIAEOOBATEIbHO, W POCT IOXOMOB IPEeaANpUATUS. BhImyck
HOBO# TPOOYKIMU O3HA4YaeT MOTOJHHUTEIIbHOE HACHIIICHNE PBhIHKA,
a POCT IOXOIOB OOYCIOBIMBAET pacIIUpeHHE PHIHOYHOTO CIIpoca.
Bce 210 03HAvaer, 4TO pa3sBUTHE MaKPOIKOHOMUKHM KaK IIEJIOCTHOTO
9KOHOMMYECKOr0 OpraHM3Ma HEIIOCPEICTBEHHO 3aBHCUT OT (DYHK-
HOUOHUPOBAHUS KaXIOTO OTAEIHHOTO IIPEAIIPUSITHS.
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A Kak Xe KOHKpEeTHO ¢opMHUpYyeTCs MNpearnpuHuMaTeIbcKas
npu6buTh? CTOMMOCTH TOBapa IJIs caMOro IpealpuHUMaTessl BbIpa-
JKaeTcsl B M3nep:KKax mpoussoacTBa. K HUM OTHOCSTCS 3aTpaThl Ha
npuobpeTeHre (pakTOpOB MpPou3BoIcTBa (pabodeil CUJIBI, MaIlWH,
CBIpbs; apeH/ia 3eMJIU U T. I1.). /laHHbIe U3AEPKKH HA3bIBAIOT SIBHBIMH
Wi BHemHMMH. WX cymMMa BBICTYHAaeT KaK Ce0eCTOMMOCTb MPOLYKIHMH.
Pasnuna MeXIy pbIHOYHOW IIeHOW W ce0eCTOMMOCTBIO COCTABJISIET
NpUObLIb.

OnHako IMOCeIHsIsI TI0 CBOEH CTPYKType HEeOoJAMHaKOBa U 3aBU-
CUT OT XapakTepa u3AepxkeK. B 4yacTHOCTHM, Hapsily ¢ BHEITHUMMU
€CTh M3JEePKKM BHYTPEHHHE, KOTOpPble CBS3aHbI C MCNOJb30BAHMEM pe-
CYpPCOB, SBJISAIOUIMXCS COOCTBEHHOCTHIO NpeanpuHuMaresa. Hanpwu-
Mep, TpennpuHUMaTeb — COOCTBEHHMK 3eMJIM HE ILJIATUT PEHTY.
I'paxmaHvH, OOWH 3aHUMAIOIIVICS WHAWBUIYAJIbHON MPeanpUHU-
MaTeJIbCKOM NesATeIbHOCThIO, HE TIJIaTUT caMOMy cebe 3apaboTHYIO
wiary. [lpennmpuHUMAaTENb, BIOXWBIIWN COOCTBEHHBIE NEHBIU B
MPOU3BOACTBO, HE IUIATUT OAHKOBCKMI MpOLEHT. B »Toii cBs3m
MPUHSTO BBIAEIATh OYXTaATepCKyl0O W YUCTYIO (3KOHOMUYECKYIO)
NpUObLIb.

Byxranrepckasi npuObUIb paBHA oOOIIeil BBIPYYKE 3a BBHIYETOM
BHEIIHNX M31epxkeK. Uucras npuObLIL paBHA oOmIeil BbIPyYKe 3a BbI-
YeToM BHEIIHMX W BHYTPEHHMX M3/epxKeK. PeasbHoe MmoJjiydyeHue Impu-
ObUIM TIpeANPUHUMATEIEM CYIIECTBEHHO 3aBUCUT OT COCTOSIHUS
pBIHKA, IIeHbl Ha TOBap, CKJIAIbIBAIONIEWCS Ha PBIHKE IO BIMSHU-
€M CIIpoca M MPEeIJOXEHUSI, O YeM TOBOPUJIOCH BHIIIE B Teme |1
«DKOHOMMKA, PBIHOK, ITPaBO».

B ¢BsI3U ¢ aKIIMOHUPOBAaHWEM HAPOIHOTO XO3SIMCTBA OCTPO BCTa
BOIIPOC O TTOHMMaHMU TPUOBIIM, U3 KOTOPOUl ITPOWU3BOAUTCS BbI-
iata AuBUAeHAOB. [loa mpemioroMm HEOOXOAMMOCTU ITOIOJTHEHMS
GOHI0B aKIIMOHEPHOTO OOIIEeCTBa BJIAJEblIbl KOHTPOJBHOTO IMaKe-
Ta aKIMil YacTO JOOMBAIOTCS TOTO, YTO IMBUACHIBI BBHITUIAYMBAIOTCS
B KpaliHe He3HauyMTeJbHBIX pa3Mepax, YeM HapyllaloTcs WHTEPECHI
MHOTMX MWUIMOHOB aKIIMOHEPOB — TpaXJaH, a Takke pas3IMuIHbIX
opraHu3aluii U rocygapctBa B lieJ1oM. Bce 3TO MpUBOIUT K TOMY,
YTO yTpauyMBaeTCs CTUMYJI K MHBecTUIMsAM. DenepanbHbIi 3aKOH OT
6 amnpens 2004 r. No 17-®D3 ycTaHOBUIJI, YTO «MCTOYHUKOM BBIILIATHI
JTUBUACHIOB SIBJSETCS MPUOBLIb OOIIECTBA IIOCTE HaJTOroobyoxe-
HUS (4ucTass MpuObUIL oOIiecTBa). YucTtass mpuObLUIbL OOIIECTBA OIl-
penensieTcss Mo JaHHBIM OyXrajaTepcKoil OTYeTHOCTHM obuiectBa. Hdu-
BUICHIBI 1O MPUBUJIETUPOBAHHBIM aKIUSIM OIPEIEICHHBIX TUITOB
TakKe MOTYT BBITUIAYMBATBCS 3a CUET paHee C(HOPMUPOBAHHBIX IS
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9TUX LieJiel crieuuraabHbIX (POHIOB obmecTBa»'. Crates 247 HK P®
OIpeaessieT Ui POCCUMUCKUX OpraHu3aluii MpuObLUTh B LEJIIX HaIOo-
roo0J0XKEeHUsSI KaK JO0XOJA, YMEHbIIEHHbI Ha BEJMYUHY MpPOM3BE-
NIEHHBIX PACXOIOB.

I'maBHOE ke, pu (popMaIbHOU OlIEHKE POJM MPUOBLTA B TIPaBO-
BOUl XapakTepuUCTUKE MNPEANPUHUMATEIbCTBA HAJA0 WMETh B BUIY,
YTO HE MMEET 3HAUYEHUSI He TOJbKO (popMa moiayyaeMoil MpuObLIN,
HO U TO, ObUIA JTU OHA TOJyYeHa (paKTUUYECKU: NOCTAaTOYHO B JACUCT-
BUSIX CyObEKTAa KOHCTAaTUPOBATh HATUYME LU €€ TMOJy4EeHUS, YTO-
Obl OTHECTU WX K MPEANPUHUMATETbCKUM.

5. YcraHoBJIeHWE BTOPOTO acreKTa IMPaBOBON XapaKTePUCTUKU
LIeJIU TPEANPUHUMATEILCKON NEesITEIbHOCTU — €€ HaIMpPaBJIEHHOCTHU
Ha CHUCTEMaTHYECKOE IMOJydYeHUEe MPUOBLIM — HE BBI3BIBACT 3aTPYI-
HEeHUM, Koraa peyb MAeT 00 OCYIIECTBICHMM JIETaIbHOTO MpPEearnpu-
HUMAaTEbCTBA Ha MOCTOSIHHOW (mpodeccuoHanbHOM) ocHoBe. He-
KOTOpbIE aBTOPBI 3aHSITUE MPEANPUHUMATETHLCTBOM Ha MOCTOSTHHOM
(mpodeccroHanbHO) OCHOBE OTHOCSAT K CYUIHOCTHBIM MpU3HAKaM
NpeANPUHUMATENBCKO AeATEIBHOCTU , C YeM HeJb3 COMIACUThCA.

HesaTeIbHOCTh «CUCTeMaTU4YeCKas» U <«IIOCTOSIHHasl» — HE OIHO
u 1o xe. IlepBasg o3HayaeT HEOJHOKPATHOE MOBTOPEHUE YErO-TO,
BTOpasi — HETMpPEeKpalllarollylocs, BCErIallHIO BO BpeMeHU. B He-
pa3IMYeHUU, CMENIEHUN O0OOUX MPOSIBICHUN JAESATEIbHOCTU 3aJI0XKe-
Hbl KODHU CEpbE3HbIX KOHMIMKTHBIX cuTyaluil. B dacTHoCTH,
CJIOXKHOCTU BO3HUKAIOT TPU OLEHKE MNPEANPUHUMATEIBbCKON Aes-
TEJIbHOCTU, CYOBEKThl KOTOPOU CKPHIBAIOT €€, a MPU BBISBICHUU OT-
pULIAIOT HaJlU4yue MPEeANPUHUMATENIbCTBA, CChUIAICh UMEHHO Ha TO,
YTO aKI[UU, BHEIIHE CXOXUE MO LEIU C NPEeANPUHUMATEIbCKUMU,
HOCST HE CUCTEMATUYECKUI, a CIy4YalHbIA, pa3oBblil, TTOBTOPHBINA
U T. TI. XapakTep.

BospMmeMm TununuHbI npumep. Ilo moroBopy moapsiza ogHa CTO-
poHa (HOApSIAYMK) 00sI3yeTcsl BBIIIOJHUTH MO 3aJaHUIO APYroil CTO-
pOHBI (3aKa34yMKa) OMNpeAcICHHYI0 paboTy U claTh €e pe3y/IbTaT 3a-
Ka34MKy, a 3aKa34uK 00s3yeTcsl NPUHSITHb pe3yJIbTaT paboThl U OII-
nmatuth ero. Cratest 711 T'K P® ompenenuna ciaemyloliuii IOpsIoK
OILIaThl ITOAPSIAHBIX PadOT: €CIM JOrOBOPOM MOIpsaa He IIpedy-
CMOTpEeHa MmpeABapuTe/ibHasl OIlaTa BHIIOJHEHHOU pa®oThl WU OT-

' C3 P®. 2004. Ne 15. Ct. 1343.
> Cm., Hampumep: [MpennmpuHuMatenbckoe npaso: Kypc mekumit. M.,
1993. C. 11 —13; Tuxomupos K). A. Ilpennpunumarens u 3akoH. C. 4.
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IEeJbHBIX €¢ 2TaIoB, 3aKa34MK 00si3aH YIUIATUTh MOAPSIYMKY 00Yy-
CJIOBJICHHYIO 1IeHY MOCJIe OKOHYATEJIbHON coauu pe3yiabTaToB pabo-
TBl TIPU YCJIOBMU, YTO paboTa BHIMIOJHEHA HamjexXalluM obpa3oM U
B COTJIACOBAaHHBIA CPOK JIMOGO C cOMIacHusl 3aKa3uMKa JOCPOYHO.
IMonpsimunk BIpaBe TpeOOBaTh BHIILIATHI €My aBaHca JIMOO 3amaTka
TOJIBKO B CIIy4yasix M1 B pa3Mepe, YKa3aHHBIX B 3aKOHE WJIM JOTOBOpE
noapsina. CerogHsI MO pa3IMYHbLIM MPUYMHAM MHOIUME pabOTHMKU
3aHSTHl HA OCHOBHOM MPOU3BOACTBE HEMOJHBINM pabounii JeHb WIN
HETOJIHYI0 pabouyio Hemello, U OHU MEPUOAUUECKU MOAPSKAIOTCS
Ha BBIMNOJHEHUE CTPOUTEIbHBIX WM WHBIX TOAPSAHBIX pPaboT.
CKOJIBKO e pa3 B Mecsill, KBapTaj, IOl OHU JOJIKHbI BBHITTOJHSITH
HUX, YTOOBI Takasl OesITeIbHOCTb MOTIJIa OBITh paclieHeHa KaK TIpei-
npuHuUMarenbckasi? Wam, MoOXeT, BECTM OTCUET I10-IpYroMy:
CKOJIBKO pa3 B YKa3aHHbIE OTPE3KW BPEMEHU OHM TOJIy4alu OILIATY
3a BBIMOJIHEHHBIE paboThl? Ho BO3MOXHA M cUTyalMsi, IPSIMO Tpe-
nycMmorpeHHas cT. 711 TK P®. JIBa-Tpu 4enoBeKa B Te€YeHUE ITOJIY-
roga obycrpawBanu «ha3eHay», BO3BOAWJIM IIOM, capaii, 0aHIO, a
MHOTOTBICSIYHYIO OIUIATY TOJYYUJIM TIOCHIE ITOJTHOTO OKOHYAHUS pa-
60T, T. €. OOMH pa3. 3HAYUT, HET CHUCTEMATHUUYECKOTO IOJYyYeHUS
MpUOBLUIN, a CJAeAOBATEIbHO, U HET MpeApUHUMATENbCcTBA? A ecn
OHU TIOJIyYaJIM OILUIATY €XEeMECSAYHO, TO HAJWUIO MpeArnpUHUMATEIb-
ctBo? K coxanenuio, paspaboruuku 'K P® BBenum «cucremaTtud-
HOCTb» B YUCJIO KPpUTEPUEB TMPEANPUHUMATEIBCKOM ACATEIHbHOCTH,
BMECTO TOTO YTOOBI HaiiTU GoJiee TOUHYIO, OMHO3HAYHYIO IMPABOBYIO
XapaKTEePUCTUKY TOCIEAHEI.

Heo6xoanMocTh JIeraibHOTO TOJKOBAaHUS CJIOBOCOYETAHUST «CHUC-
TeMaTHYeCKOe M3BJIeYeHNEe MPUObUIN» BBI3BLIBAETCS M TEM, 4TO B He-
ro, Mo CyOBEeKTHBHBIM COOOpa’K€HUSIM, MOXET BKJIAIbIBATHCS pa3-
JINYHOE KOHKPETHOE comepxkaHue. [IlpuMeHeHMe Xe aHaJoTHH C
TPYAOBBIM WJIM MHBIM 3aKOHOAATEJIbCTBOM IPEACTABISICTCS HeyMe-
CTHBIM BBHWAY HOBM3HBI U CHEelU(UKHU MPEeINPUHUMATEIBCTBA KaK
(peHOMEHA COBpEMEHHON 9KOHOMMYECKOU XU3HU, Bpsim nmu, Hanpu-
Mep, TTOMOXET 37ech mojioxeHue 1. 11 cr. 4 DegepanbHOro 3aKoHa
orT 26 utons 2006 r. Ne 135-dD3, ripacdiiee, 4yTo IOA CUCTEMaTHU4e-
CKMM OCYILECTBIIEHUEM MOHOIIOJIUCTUYECKON HAEATETbHOCTA TTOHU-
MaeTcsl OCYIIECTBIEHHUE XO3SIHCTBYIOIIMM CYOBEKTOM TaKOro poja
NESITeIbHOCTH, BBISBJICHHOE B YCTAHOBJIEHHOM 3aKOHOM IIODPSIIKE
OoJiee IByX pa3 B TEYEHUE TPeEX JET.

Kak xe 6wiTh ceituac? IlpokypaType, HaJOrOBbIM M MHBIM Ha.-
30PHBIM M KOHTPOJIbHBIM OpPTaHaM, BBISBMBIIMM CIIydau CKPBITOTO
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(«TeHeBOTO») MPEANPUHUMATENBCTBA U NOKA3bIBAIOIIUM €ro Jeicrt-
BUTEJIbHOE HaJIM4ue, HAAJEXUT OLIEHUBATh C MO3UIIUI AEUCTBYIOIIMNX
HOPMAaTHMBHO-TIPABOBBIX aKTOB BCIO COBOKYITHOCTb (DaKTUYECKHUX 00-
CTOSITEJILCTB: OOBEKT U 00bEM COOTBETCTBYIOIIEH AESATETbHOCTH, Pa3-
Mep TIOJyYeHHOW MNpUOBUIM U IEIW €€ TpaThl (BKIIAABIBAIOTCS JIU
CpelcTBa B MOANEPXKaHWE W pacIIMpeHUe MpeanpUHUMATETbCKOTO
JleJla WA PacXOAylOTCsS Ha JIMYHOE, CEMEWHOe MOoTpebiieHue) u Ip.
EnnHooOpa3Hoe MOHUMaHUE U MMPUMEHEHUE MPaBOBOTO MOJOXEHMUS
0 «CHUCTEMaTUYECKOM MOJIyYCHUU MPUOBUIN» TOTPEOYET PEryJISIPHOTO
00001IeHUST OMbITa MPEANPUHUMATEIbCKONW NESITEIbHOCTU M Jady
pa3bsiCHEHU# Mo BOIpocaM cyaeOHON MpaKTUKM TUIeHyMamu Bep-
xoBHOro Cyma P® u Bricmiero ApoutpaxHoro Cyma P®. Moxer,
TakXe MOHANOOUTCSI OUIIUATBHOE TOTKOBAHUE JAHHOTO MPaBOBOTO
MOJIOKEHMS WM BHeceHUe n3MeHeHuii B cT. 2 'K PD.

6. Eme omHa mpaBoBas XapaKTepHCTHKa IpeArpUHUMAaTeIbCTBa
COCTOUT B TOM, YTO OHO PAacCMaTPUBAETCSl KaK NESITEIbHOCTh, OCY-
IIEeCTBJIsIEMasi Ha «CBOW PUCK». 3aKOHONATEJb HUKAK HE Pa3bsICHSI-
€T, 4TO TaKoe PUCK, PaBHO KaK W TO, 3a4€M MOHAA0OUIIOCh Mped-
CTaBJIEHUE O MPEANPUHUMATEILCTBE HEIMPEMEHHO CBSI3bIBATh C PUC-
KOM.

Puck — moHsiTME HEOMHO3HAYHOE, OTpaXkaeMble UM OOIIECTBEH-
Hble OTHOILEHUsI BHYTPEHHE MPOTHBOpPe4YMBHl. MHOTAa B Hay4yHOIt
JUTEpaType PUCK WHTEPNPETUPYETCS CIAUIIKOM OIHOCTOPOHHE,
TOJIbKO KaK <«BO3MOXHBI OTPULATEJbHBINA pPe3yJbTaT HesITeIbHO-
ctu»'. KOHeYHO, Kak ycuIMs B pacueTe Ha Oymyluii cripoc, KOTO-
pBIii He Bcermga MOXeT ObITh FapaHTUPOBAH B YCIOBUSIX DPBIHKA,
MPEeANPUHNUMATEIHCTBO OOBEKTUBHO COIPSIKEHO C HEKOTOPOUW He-
ONpeJeIeHHOCTbIO U HEYCTOMUYMBOCTHIO, BO3MOXHOCTBIO HEBOCTpE-
OOBaHUSI PE3YJbTATOB NIESATEIbHOCTU, UYTO O3HAYAaeT HEU30EXKHOCThb
pMCKa, B YAaCTHOCTU Yrpo3y IMOTEPb BPEMEHU, PECypcoB, MPUOBLIU,
BIUIOTh 0 BEPOSITHOCTU OaHKpOTcTBa. HO 3TO nuib omHa, mpudem
HE TJIaBHasl, TpaHb MpPeANpUHUMATENbCTBA. PHUCKYIOT Kak pa3 Io
JIpyroMy TOBOMY, B HaJeXe Ha YAauHbIi MCXOJ 3aTesIHHOW Heop-
NWHApPHOW Omepanuu, Ha MoJydyeHue 0oJiee BHICOKOW MpUOBLIN 1O
CPaBHEHUIO C JPYTMMU TPEANPUHUMATEISIMUA, 3aHUMAOIIUMUCS
CXOJTHOU JeSITETbHOCTBIO.

Puck — BeyHBIl CNYTHUK TMpeINpUHUMATENbCTBA, HO HEOOsI3a-
TEJIbHO TIPUCYTCTBYIOIIWIN B JAEATEIBHOCTH KaXIOrO OTIEIbHOTO
npeanpuHumatess. EcTb 1 HeMano mpeArpuHuUMaTeIe, CKIOHHBIX

Ipennpunumarens u mnpaso. M., 1996. C. 229.
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He pHMCKOBaTh, a JEMCTBOBaTb, KaK TOBOPMUTCS, HaBepHIKa, IO
MPUHIINITY <«THUIIE eAellb — aajblie Oyaenib». Hanuiio mportuBope-
yue. Ero paspemeHue tpeOyer OT IpealpuHUMATENS HE TOJIBKO
TOHKOTO pacyeTa B BbIOOpe BapMaHTa IOBEASHUSI, HO M MCCIeA0Ba-
TEJIbCKOT0, TBOPUYECKOTO ITOAXO0MIa, YTO IIPeBpallacT Pa3BUTYIO IIPEI-
MIPUHUMATENILCKYIO IeITeIbHOCTh B CBOeOOpa3zHoe mcKyccTBo. Kak
IMOKa3bIBA€T MUPOBOIl 1 OTEUECTBEHHBIM OMBIT, MPEeIIPUHUMATEIIb-
cKas IesaTeNIbHOCTh 0e3 pucKa WIM MHUHUMAJbHO PUCKOBaHHAs dJac-
TO OKa3bIBaeTCs OeCIepCIIeKTUBHOM, 3aTyXaeT, YaxHeT U, He BBIIep-
’KaB KOHKYPEHILIMM Ha pBIHKE TOBApoB, paboT, ycmyr, rubHer. Ha-
MpoTUB, Oojiee BBHICOKMM PUCK obecmeurBaeT U 0o0Jjiee BBICOKYIO
OpuObLIb.

[IpennpuHUMAaTEeNIbCKUI PUCK AOKEH OBITh pa3yMHBIM, HE Ie-
pexomuTh pybexX, 3a KOTOPBIM OH IIpeBpalllacTcs B 3JeMEHTapHYIO
aBaHTIOPY, roioBOTANCTBO. [Ipu mMOAroToBKE PUCKOBAaHHOM OIlepa-
MU CeIyeT UCXOAUTh M3 TOTO, YTO €€ MOCJEACTBHUS 3aBUCST IJIaB-
HBIM 00pa30oM OT ABYX (paKTOPOB: OT CAaMOI0 IpealpUHUMATEIsI, ero
YMEHUI, SHEPruy, HAaCTOMYMBOCTU B AOBEACHUM 3aAyMaHHOTO 10
YCIIELIHOTO 3aBEpIIeHUS; OT MapTHEPOB (ITapTHepa), BOBICYEHHBIX
MpealpuHUMaTe]IeM B PUCKOBAaHHYIO OIl€paluio, OT TOr0, HAaCKOJIb-
KO OTBETCTBEHHO OHM OTHECYTCS K BBIIIOJIHEHUIO B3SATHIX Ha ceOs
o0s13aTenbcTB. MIHOrma MOryT BMeEIIAThCS M COBEPIIEHHO HEOXMU-
IaHHBIE, HempeacKadyeMble OOCTOSATEIbCTBA: PEe3KOe HapylleHUe
COLIMAJIbHOM, KOHOMMUYECKON U MOJUTUYECKON CTAaOMIILHOCTH B
CTpaHe U B MUPE, HABOIHEHMS, 3eMJICTPSICEHMUS U MHBIE CTUXUITHBIC
oencTBUA.

B mpennmpuHuUMaTeNbCKON NESITEAbHOCTU, KaK M JIIO0OM APYroi,
IJIaBHBIM SBIISIETCS TIPUHSTHE PEIIeHMs O COBEPIIEHMM KOHKpPET-
HBIX TeHCTBUII, B KOTOPOM M BOILIOIIAETCS IMpeIpUHUMATEIbCKUMA
puckK. 3mech OOBIYHO Tepel NpealpHHMMATEIEeM pa3BepThIBAeTCS
MHOXECTBO BapMaHTOB, ajbTepHaTHB. M Ipu camMoM TIIaTeJIbHOM
«B3BEIIMBAaHMM» BCEX BO3MOXHOCTEI HEIb3s MOJHOCTHIO MCKIIIO-
YUTh Heyaady, HaCTyIJIEHWE HETaTUBHBIX ITOCIEICTBUII M30paHHOTO
BapraHTa OCYIIECTBICHUS KOHKPETHON MpeanpUHUMATEIbCKON aK-
nuu. CHUXEHUIO, a TO U YCTPaHEHMIO YOBITKOB OT MpearpruHUMAa-
TEJILCKOTO pHMCKa CIyXaT pa3zHooOpa3HbIe IpaBoBble Mepbl. OTHO-
CUTEILHO HOBasg 1 BechbMa 3((PeKTUBHAS CpPeaud HMX — CTpaxoBa-
HHE.

BaxHo oGpatuTh BHMMaHUEe Ha TO, 4To B 3akoHe P® or 27 Ho-
a6pg 1992 1. «O crpaxoBanun» (MemepanbHbIM 3aKOHOM OT 31 me-
Kabpsg 1997 r. Ne 157-®3 Ha3BaHue usMeHeHo Ha «O0 opraHu3sa-
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UM CTpaxoBoro meia B Poccmiickoit @enepannm») chopMyIrupoBa-
HO OMpeAesieHUe CTPaXOBOrO PUCKA, KOTOPOE BIIOJHE MPUMEHUMO K
YSCHEHUIO IOPUINYECKOTO CMBICAa pUCKA KaK TaKOBOTO: CTPAXOBbIM
PHICKOM SIBJISIETCS TPeANoJiaraeMoe COObITHE, 00Jafainee NMPU3HAKA-
MH BEpOSITHOCTH U ciydaitnoctn'. CTpaxoBaHME OCYILLECTBISIETCS Ha
OCHOBaHWU JOTOBOPOB WMMYIIECTBEHHOTO WU JUYHOTO CTpaxoBa-
HUS, 3aKIIOYaeMbIX T[PaXIAHWHOM WIM OPUAWYECKUM JULIOM
(cTpaxoBaTesieM) CO CTpaxoBOUl opraHusaunueil (crpaxosuiukom). Ilo
JIOTOBOPY MUMYIIECTBEHHOIO CTPAaXOBaHUS MOIYT ObITh, B YaCTHOCTH,
3aCTPaXOBaHbl CJAEAYIOIIME WUMYLIECTBEHHbBIE WHTEPECHI:

1) puck yrpaThl (Tubenu), HEAOCTaYM WA MOBPEXAECHUS OIpe-
JIEJIEHHOTO WMYIIECTBA;

2) pUCK OTBETCTBEHHOCTU MO 00s3aTeJbCTBAM, BO3HUKAIOIIUM
BCJIEICTBUE TPUYMHEHUS BpeAa XKWU3HU, 3M0POBBIO WIM HMYILIECTBY
NpYyTUX JIUI, @ B CilydyasiX, MPEeAyCMOTPEHHBIX 3aKOHOM, TakKXe OT-
BETCTBEHHOE™ MO AOroBOpaM — PUCK TPpaxkJIaHCKOW OTBETCTBEHHO-
CTH;

3) puckK yOBITKOB OT MPEANPUHUMATEIBCKOU NEATEIbHOCTA U3-3a
HapylIeHUs] CBOUX 0053aTebCTB KOHTpPAareHTaMu MpeanpuHuMaTess
WIA U3MEHEHUS YCJIOBUI 3TOW AEATEIbHOCTU MO HE 3aBUCIIAM OT
OpeanpuHUMaTess OOCTOSTENIbCTBAM, B TOM YMUCJIE PUCK HEmoaydye-
HUST OXUJAEMBbIX TOXOAOB — MpPEANPUHUMATEIbCKUI PUCK.

ITo moroBopy cTpaxoBaHUSI NPEANPUHUMATEIbCKOTO PUCKAa MO-
KeT ObITh 3aCTpaxoBaH MPEANPUHUMATEIbCKUN PUCK TOJIBKO CAMOTO
CTpaxoBaTesisi U TOJbKO B €ro mojb3y. JloroBop CTpaxoBaHUS Tpe-
NPUHUMATEBCKOTO pUCKA JIWIla, HE SBJSIONIErOCs CTPaxOBaTeseM,
HUYTOXEH. JlOoroBOp CTpaxoBaHUsI MPEANPUHUMATEIBCKOTO PUCKa B
MOJIb3Yy JIMIIa, HE SBJSIOLIETOCS CTpaxoBaTesieM, CUMTAeTCs 3aKIIo-
YEeHHBIM B TOJB3y cTpaxoBareasi. Cymma, B Tpenenax KOTOPOM
CTPaxoOBIIUK OOSI3yeTcsl BBIMJIATUTH CTPaAXOBOE BO3MEIEHUE IO JO-
TOBOPY MMYIIECTBEHHOIO CTPaxOBaHUS WIM KOTOPYIO OH OO0s3yercs
BBIIUIATUTh MO JOTOBOPY JIMYHOTO CTPaXOBaHUS (CTpaxoBasi cyMMma),
omnpeensieTcsl COrjallleHueM CTpaxoBaTessi CO CTpaxOBIIMKOM. [lpu
CTPaXOBaHUM WMMYIIECTBA WIM MPEANPUHUMATENIbCKOTO pUCKa, €CIU
JIOTOBOPOM CTPAaXOBaHUS HE TPEAyCMOTPEHO WHOE, CTpaxoBas CyM-
Ma He OJDKHA MPEBBIIATh WX JEUCTBUTENBHYIO CTOMMOCTD (CTpaxo-
BYIO CTOUMOCTB). Takoil CTOMMOCTBIO CUUTAETCS: IJISI UMYIIECTBa —

' Begomoctt PD. 1993. Ne 2. Cr. 56; nocienHow peakiuo cM.: De-
nepainbHbiil 3akoH ot 2) urons 2005 r. Ne 104-@3 //' C3 P®. 2005. Ne 30.
Y. L. Cr. 3115.
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€ro IeMCTBUTEIbHAS CTOMMOCTb B MECTE€ €ro HaXOXIEHUS B OEHb
3aKJII0OYEHUSI JOTOBOpA CTPAaXOBaHUS; IS NMPEeANPUHUMATEIbCKOTO
pucKa — YOBITKM OT NMpeANpUHUMATEIbCKON AEATECIAbHOCTU, KOTO-
pbIe CTpaxoBaTeb, KaK MOXHO OXMAaTb, MOHeC Obl MpU HACTYILIE-
HUM CTPaxoOBOIO Ciyyas.

Heckosbko nHas U 6ojiee pa3BepHyTasi TPAKTOBKA pUCKa MpPUBE-
neHa B @egepanbHoM 3akoHe oT 10 suBapsg 2002 r. Ne 7-DP3 «O6
oxpaHe OKpyXalollleii Cpelbl»: 3KOJOIMYEeCKUil PUCK — BEpOSIT-
HOCTb HACTYIUICHUS COOBITHSI, MMEIOIIEro HeOJarompusTHbIE IO-
CJIENCTBUS IJIs MPUPOTHON Cpelbl M BHI3BAHHOIO HETaTUBHBIM BO3-
JNEUCTBUEM XO3SMCTBEHHOW M MHOMW AEATEJbHOCTU, YPE3BbIYAWMHBIMU
CUTyalMSIMHM MPUPOTHOIO M TEXHOI€HHOro xapakrtepa (cT. 1).

7. Cratbg 2 'K P® B npaBoBOii XapaKTEpUCTUKE IpeANIPUHUMA-
TEJAbCKON MesATEIbHOCTU 0CO00 BBIAENISET CIOCOOBI CHCTEMaTuye-
CKOTO ITOJIyY€HUS MPUOBLIN «OT MOJIb30BaHUS MMYILIECTBOM, Mpoda-
KM TOBApOB, BBIMOJHEHMS pabOT WM oKazaHUs ycayr». [lpuBeneH-
HOE€ 3aKOHOIIOJOXEHUE IOPUAMYECKM HECOBEPIIEHHO, HEMOJHO M
HealeKBaTHO OTpaXaeT peajbHbl€ CIIOCOOBI MOJIYy4YEeHUSI HPUOBLIU.
IToBTOPMM: MpeanpuHUMATEILCTBO WIsI Poccun — SBJIEHWE OTHO-
CUTEJIbHO HOBOE, OHO OypHO pa3BMBAETCS, MOCTOSHHO BO3HMKAIOT
HOBBIE (POPMBI NpPEeINPUHUMATEIBCKON NEATEIbHOCTA M CIIOCOOBI
noiaydyeHus NMpuObUIM. B TakuX yCIOBUSIX MPETEH3UU 3aKOHOIATENs,
YTO MMEET MECTO B MTaHHOM cCjyyae, Ha TO, YTOObI JaTh 3aKPbITHIA
(McyepnBIBAIONINIT) TIepeYeHb CIIOCOOOB MOJIYYeHUSI MPUOBLIN, 3a-
paHee oOpedyeHBbl Ha Heymady. Kpome Toro, mpeanpuHsTasl IMOIbITKA
yiiepOHa ¢ TOYKM 3pEHUSI 3aKOHOIATEeJIbHON TexHuKu. Cpemnu cro-
Cco0OB MOJIyYeHUSI MPUOBLIM Ha MEPBOE MECTO MOYEMY-TO ITOCTaBJIE-
HO MOJIb30BaHHWE MMYIIECTBOM, XOTS CaMoO IO cede OHO, KaK IMpaBU-
JI0, HUKAKOW MpuObLIM NPUHECTU HE B cOCTOSIHMU. M3 mmpokoro
K€ acCOPTMMEHTa aKTOB PacCHOpsXKEHUS WMYIIECTBOM, ACUCTBU-
TEAbHO NMPUHOCIIIMX NMPUOBLIb, Ha3BaHa TOJBKO Mpoaaxa TOBapOB
(TTompoOHO O MOJB30BAHUU U PACIOPSIKEHUU MMYIIECTBOM CM. Te-
My 6). I[TosToMy TOJIKOBaTh MPOLUUTUPOBAHHBIN TeKcT cT. 2 'K PD
clieayeT paclpOCTPaHUTENbHO: NPUOBLIb B NpeANPUHUMATEIbCKOMN
NEeITEeIbHOCTA MOXKHO ITOJydaTh JIOOBIMM CIIOCO0aMHU, KpOME IIpO-
TUBOMNpPABHBIX, @ TOYHEE — 3aIPEIICHHBIX 3aKOHOM.

" C3 P®. 2002. Ne 2. Cr. 133; mocienHow pemakimio cM.: Penepaib-
HBIIE 3aKOH oT 31 mekabps 2005 r. Ne 199-®3 // C3 P®. 2006. Ne 1.
Cr. 10.
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Kputnueckoit OLEHKM 3acClIyXXMBaeT M 3aKJIIOYUTEIBHOE II0JIO-
xenue cr. 2 'K P®. U3 Hero cienyer, 4TO AEATEAbHOCTD JIUL, SIB-
JITIONIAsICS TI0 CBOEMY COAEpXaHUI0 (PaKTHUECKM ITpeanpuHUMA-
TeJIbCKOM, HE OTHOCHUTCS K NpPEANPUHUMATEIbCTBY, €CJIM OHa OCYy-
IIECTBISIETCS JIMIIaMM, KOTOpble B YCTAHOBJIEHHOM TOpsAIKe He
3apeTUCTPUPOBaHbLl B KadecTBe mpeanpuHumareneil. C Takoil olieH-
KO TIPEANPUHUMATENbCKOM [IEATEJIbHOCTU HUKAK HEIb3s ColJia-
cuThesd. OT OTCYTCTBUSI YMCTO (OPMAJILHOTO IIpU3HAKAa — Tocymap-
CTBEHHOM pPErucTpaiuy CyoObeKTa IIPeAIIPUHUMATEIILCKON NesITeab-
HOCTHU TIOCJIEHHSIST He IIepecTacT ObITh IpearpuHUMaTeaIbcKoil. OHa
JIMIIB TIOMyYaeT MHYIO IPaBOBYIO OIIEHKY: M3 JIETaJIbHOW IIpeBpala-
eTcsl B IPOTUBO3aKOHHYIO, UTO BJIEYEeT HACTYIJICHHUE IOPUINYCCKOM
OTBETCTBEHHOCTH (CM. 00 3TOM MOApOOHEee TeMy 4).

§ 3. IlpempyHAMATEIHCTBO M OOIIECTBO

1. KoHcTutylimoHHasi MoJieib pPOCCUICKON 3KOHOMUKHU BeChbMa
Jajieka OT CBOEro BOIUIOLIEHMS B XXM3Hb. BHenpeHue mpearnpuHu-
MarejbCTBAa TMOKa HE IPUBEIO0 K OXHUIAeMbIM CTaOWIM3aluu U
JIOJDKHOMY POCTY HApOJHOIO XO35IMCTBa, a cama IMpearnpuHUMAaTeIb-
cKasl NesITeIbHOCTh XapaKTepU3yeTcsl CJIOXHOCTBIO U TIyOOKHUMU
BHYTPEHHUMU TIPOTUBOPEYMSIMU. B MpakTuke XO3g4iCTBOBAHUS U
HOPMAaTHBHO-TIPABOBOM PETYJMPOBAaHUM HEOOXOAMMO YUYUTHIBATh
CKJIambIBAIOIIMECS TEHIEHUMU, C TEM YTOObI aKTUBHO BJIMITH Ha
TOJIOXKUTEJIbHBIE MPOLECChl MU MaKCHMaJbHO TOPMO3UTh, YCTPAHSITH
OTpULIaTE/IbHbIE SIBJIEHUS.

Bo-miepBeiX, Bce OoJjiee yTBepXKaaeTcsl TpeAcTaBlIeHUE O Ipel-
MPUHMMATEJIbCTBE KaK MHOTOOOpa3HOM SIBIEHUMM COBPEMEHHOM
Poccuu, Bo3meiicTBYyIOIIEM Ha TOCYIapCTBEHHYIO M OOIECTBEHHYIO
KU3Hb. BO-BTOpBIX, MOXHO TOBOPUTb O 0Oo0Jjiee BHICOKOW CTENEHU
3peJIOCTU CaMUX POCCUMCKMX TpeanpuHUMaTeNeil, 0OCO3HAHUU WMMU
CBOEHM BaxXHOHM colManbHO ponau. Tak, B CBSI3M CO CTUXMUHBIM
OencrBueM — 3artoruieHueM BecHoit 2001 r. psma paitoHoB MpKyT-
CKOl 00JlacTM  mpeanpuHUMAaTENbckoe oObeauHeHue «Pycckuii
aJIIOMUHU» OKa3ajo 00JacTh 0e3BO3ME3THYI0 TTOMOIIb B pasMepe
30 Mo py0. MHorma moOpwie aema MpOSIBISIIOTCS B 0ojlee MEIKUX
akumssx. Ho mxa 6ema Hawano! Hampumep, B psame obmacreit — Jlu-
neukoil, MOCKOBCKOW M ApP. — TIPEANPUHUMATENIN <«YCHIHOBISIIOT»
HaXOMSIIMXCS B 300MapKax XWBOTHBIX W NTUL (MenBeaeil, JbBOB,
Jnedeneil U T. 1.), BHOCS KPYyIHBIC CYMMBI JEHET Ha MX COAepxKaHUeE,
OKa3bIBAIOT 3HAYMTEJIbHYI0 MaTepUAIbLHYIO TIOMIEPXKKY TeaTpaM, My-
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3esIM, y4eOHbIM 3aBeaeHUsIM. OTpamHbl (aKThl MOIAEPXKKH POCCUIA-
CKOM HayKM CO CTOPOHBI mpenmnmpuHnMartencii. Tak, ocenno 2000 r.
npe3uauymMmoM Poccmiickoii akageMuum HayK W MpeAcTaBUTEISIMU
KPYITHOTO MpeINpUHUMATENIbCTBA CO3IaH 00IIecTBeHHbI POoHI co-
neiicTBUs oTeyecTBeHHOU Hayke. B nHawane XXI B. Ha cpencTsa
MpeANpuHUMATEIeil CTald CO34aBaThbCSl YAaCTHBIE OJIATOTBOPUTENb-
Hble (POHABI IJISI MOANEPXKKU TAJIaHTIMBOM MOJIOAEXM M MHBIX 00-
IecTBeHHO 3HauMMbIX meneir. K 2005 r. ux HacYMTHIBAJIOCH yke 00-
nee 10. JIlymaeTcs, 4To HacTajio BpeMsl U JUIsI Oojiee KapAMHAJIbHOIO
mara. MctopuyeckuMm akToMm OJ1aropoiCcTBa M HAIlMOHAJIbHOTO MPH-
MUPEHUS CTajla Obl, HalIpUMep, aKIMus, B PE3YJIbTaTE KOTOPOW TIpem-
MpUHUMATen (0OCOOEHHO <«IIepPBOM BOJIHBI»), HEBECTh KaK HaXXWB-
e MHOTOMWUIMOHHBIE M MHOTOMWJIJIMApAHBIE COCTOSHHS, B
CKIagunHy moracwian 06l BHemrHue moiru Poccum m CCCP. 3Oro,
IMMOMMMO OOJIeTYEHUSI B3BaJICHHOTO Ha IUICYM Hapom;a TsKeJeiliero
OpeMeHHU, JacT OyaylIMM MCTOPUKaM KJIOUYMK K MOHUMaHUIO TOTO,
Kak Oorareiiias 1o IIOJIE3HBIM MCKOMNAeMBbIM, HayYHO U TeXHUYE-
CKM MOIIHEHIIass cTpaHa, pacIipojaB B Mpoliecce NpHBaTU3ALUKU
YyTh JJM HE MOJOBMHY II€HHOCTEI, caMa HaKOITMJIa 3a TO XK€ BpeMs
OTPOMHBIN JOJIT — BHYTPEHHUUW W BHEIIHWMN.

B-TpeThbux, KaueCTBEHHO U3MEHSIETCSI COLIMANbHBIN CI0i TIpen-
npuHuMareneir. OcoOyro HamexXmay Ha YKpeIUIEeHHE M pa3BUTHE HOBO-
ro croco0a X03sIiICTBOBaHMSI BCENSET OBICTPBIA POCT MHTEpeca K He-
My CO CTOpPOHBI XeHIIMH. B mae 2002 r. B Mockse npoiuen @opym
KEeHIMUH-npeanpuHuMarenein Poccun u Ykpaunsl. I[Ipu ero nmoaro-
TOBKE U MPOBEACHUU BBISICHMUJIOCH, YTO TOJBKO 3a MOCJAEIHUE TPU
rofa AoJs XEHIIMH-IpeANpruHUMaTeNlell B 00IIell CTPyKType pado-
Talolero HaceneHus Poccuu Bo3pociia B IiecTh pa3. B-dyeTBepThiX, B
OOIIECTBEHHOM CO3HAaHMU W TIPEeANPUHUMATEIBCKON IIpaKTUKE
MpeanpruHUMaTeNIbcKasa IesITeIbHOCTh, K COXaJIeHMIO, IIOKa elle
CBSI3BIBAETCSI HE CTOJBKO C IPOM3BOACTBOM TOBApOB, BBLIIOJIHEHUEM
paboT, oKa3aHUEM YCIyr, WHBECTULMSIMU B IIPOMBIIUICHHOCTD,
CEJIbCKOE XO3SMCTBO, CTPOUTENILCTBO U T. II., CKOJIBKO C IOCPEIHU-
YeCTBOM Ha pBIHKE, CKYIIKOW M mepemnpomaxeill ToBapa B IIelsSX Ha-
KMBBI, YTO HEPEIKO PaclieHMBAETCs OOIEeCTBEHHBIM MHEHHEM KakK
aHTHOOIIECTBEHHOE NesTHUEe — cIeKyasuusd. [IpeanpuHUMaTeabCcTBO
ele KpaiiHe cabo MHUIMUPYET U CTUMYJIMPYET OT€YECTBEHHOTO TO-
Baponpou3BoauTesIsI. B-TISIThIX, HapacTaeT OIMacHOCTb Bce OOJblIeit
KpUMMWHAJIU3alMKU TIPeINpUHUMATEIbCTBA, OCOOEHHO KOMMEpYe-
CKOI HesTeIbHOCTUA, €T0 TECHOrO CpalllMBaHUs C MPECTYIIHOCTHIO, a
BCEX MX BMECT€ — C OpraHaMM I'OCYJIapCTBEHHOM BJIACTM M OpraHaMu
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MECTHOTO CaMOYIMpaBJIEHUSI. DTO OTUCKPEIUTHUPYET HOBBIE CIIOCOOBI
XO3SCTBOBAaHUSI, CTABUT IOJ COMHEHHUE UX MEPCIEKTUBHOCTD.

2. IlpengnmpuHuMaTeabcKasg OESITEIbHOCTH OyIeT MMETh Oymyllee
B Poccum M mpodHO yTBepAMTCS KaK CIOCOO XO3SIMCTBOBAHMSI TIPU
YCJIOBUM y4yeTa, B TOM 4YHUCJIEe B IPaBOBOM peryJuMpoBaHUU, MHOTO-
acriekTHoe™ ee TpsIMbIX M OOpaTHBIX CBsi3eil ¢ oOuiectBoM. [lpu
5TOM OJHOM W3 BEAyIIMX WACH B pallMOHAIM3AllMKU TpeanpUuHUMA-
TEJbCTBA MOJDKHA CTAaTh MAes 3allUThl TPEANPUHUMATE]bCTBA OT
KOMIIpOMETallMM B IJla3aXx OOIIECTBEHHOTO MHEHUs. 3a roabl Oec-
CJIaBHOM TMepecTpOrMKM M YxXe Iocjie MmpoBoariamieHus Hexkiapanuu
0 TOCyJapCTBEHHOM cyBepeHuTeTe Poccum Mbl ycreau AUCKPEeauTH-
poBaTh HEMaJIO TEepPCHeKTUBHBIX HAYMHAHWI B chepe DKOHOMUKM.
DTO OTHOCUTCS M K KOOIEPaTUBHOMY IBMXKEHMIO, U K apeHze, KO-
TOpble HEPEIKO BBIPOXIAIMCh B Pa3HOIO poja IMPOTUBOMpPaBHBIE
netictBus. Ilo3nHee TpycTHyio 3cradeTy IMpUHSIAa MpUBaTU3ALUS.
Ee opraHuszatopbl KaxXJIOJIHEBHO C MCIOJIb30BAaHMEM BCEX BO3MOXK-
HBIX CPEICTB MacCoBOl MH(popManum yoexnaiu, KakK IpeKpacHO
00CTOST fena ¢ MpuBaTu3alueill, Kak MHOTO MUJJIMOHOB POCCHUSTH
CTaJIi COOCTBEHHMKAMU B pe3yJbTaTe IOTOJOBHOU Bayuepu3aluu.
TonbKo, K coxaneHulo, rpaxaaHe Poccuu He olyianym M3MeHEHUI
K JIy4dIieMmy: IMagajl XXWU3HEHHBIM ypoBeHb, OCTAaHABIWBAJIUCH TpPEI-
MpUATHUS, BKJIOYass IPUBATU3MPOBaHHBIE, Bayvyepbl 3a OeCLEeHOK
CKyMnajJu pa3Horo poia MaXWHATOPHI.

Henp3s pomycTUTh, YTOOBI IMOMOOHASI y4acTh IOCTUTJIA U TIPEHd-
MIPUHUMATEILCTBO. Y HAc MPOCTO HET aJIbTePHATUBbI, pPaBHOILEHHOII
MpeanpruHUMAaTEIbCKO 9KOHOMUKe. Ho Benb HaCUMIBLCTBEHHO Tpe-
MPUHUMATELCTBO He BHEIPHUIIb, U OHO HE CTAHET MOJHOLEHHOM
YacThbIO Halllell 5KOHOMMKM, €CJIM He TMOJyYUT MOAAEPXKKM Hapoja.
Iloka xxe Haumbosiee 3pUMBIM TUIOAOM TMPEANIPUHUMATEILCTBA SIBJISI-
€TCS U3BECTHOE U HEKOTOPBIM APYTUM CTPaHAM HETaTUBHOE COCTOSI-
HUe, Koraa HOBbIE OoraThle CTaHOBSITCS Ooraude, a OelHBbIe ellle Oell-
Hee.

3a 2005 1. ymMcao HOJUIAPOBBIX MUJIIMOHEpOB B Poccum BEIpociio
Ha 4 ThIC. U cocTaBujio 88 ThIC. YyesoBeK. [lo moaIapoBbIM MUJIIN-
apaepaM — 33 deyjoBeKa — Hallla CTpaHa 3aHsjla BTOPOE MECTO B
mupe nocie CIIIA. OteyecTBeHHBIE MWILIHAPASPHl BIANCIOT aKTH-
BaMM Ha oOurylo cymmy 172 mupa mOJI., YTO paBHO YETBEPTU TOI0-
BOTO BaJIOBOTO BHYTpeHHero mpoaykra. CTojib ypominBas KOHIIEH-
Tpalus KarnuTaja BbI3bIBaeT, KaK MPaBUJIO, HETaTUBHYIO OIIEHKY CO
CTOPOHBI OOJBIIMHCTBA I'paxaaH. B To Xe Bpems ogHa U3 MPUYUH
OOHMIIAHUSI — TrpyOOe UTHOPUPOBAHMUE XO3SKCTBYIOIIMMU CyObeK-
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TaMu TpeOOBaHMiII 3aKOHOAATEIbLCTBA O CBOEBPEMEHHON BBIILJIATE
3apabOTHOM TJIaThl. 3aI0JKEHHOCTh paboromaresneili CBOMM paboT-
HuKaM Ha 1 ceHTa0psa 2005 r. paBHsmacek 10 Mupa pyo. KommereHT-
HBbIE XK€ OpraHbl rocydapcTBa OYE€Hb PEIKO NMPUMEHSIOT K BUHOB-
HBIM YCTaHOBJIEHHYIO OTBETCTBEHHOCTb 3a 3TO IMpaBOHapylIeHUE
(cM. ct. 236 TK P®, cr. 145' YK P®, cr. 5.27 KoAIl P®). Ux pea-
rMpoBaHMe OOBIYHO OTpaHMUYMBAETCs TpeOboBaHMEM K paboromare-
JIIM O BBIIIaTe paOOTHUKAM 3aJepKMBaeMOil 3apaOOTHOM IIJIATHI.
Tak, mpokypatypoii B 2005 1. 66110 TTOmaHo B cyapl 270 TBIC. TaKMX
HMCKOB.

HeoGxonuMo BceMu cpelncTBaMu, B TOM UYMCJIEe IIPaBOBBIMU, I10-
CTaBUTH 3aCJIOH 3TOM pa3pyIIMTENbHON IJIsI MpeanpUHUMATEIbCTBA
teHaeHuuu. OHO HyXIOaeTcs B MOOIEpXKKe OOIIEeCTBEHHBIM MHEHM-
eM, TeM 0oJjiee YTO MHOTHWE NECSATUIIETHS JIIOASIM BHYIIAIW TIpemd-
CTaBJIEHHE O YaCTHONPEINPUHUMATENIbCKON, KOMMEPUYECKON aes-
TEJILHOCTH KaK O HEe IPOCTO aHTMOOIIECTBEHHOM, a IPeCTyIHOM.
Hameuyaembie IIpaButenbctBoM P® cpoku Mo COKpalleHUIO IOJIU
HaceJeHMs, XUBYIIEro 3a 4yepToil OemHOCTU (a OHAa COCTaBIISIET Ie-
CITKM MUJLIMOHOB miofei), Ha 15% x 2010 r. u Ha 4yeTBepTh —
K 2015 r." Bpga aM BBI3OBYT corjacue B obmecTtBe. Mx HeoOxommmo
MaKCHUMaJIbHO COKPaTUTh B pe3yjbTaTe COTJIACOBAaHHBIX OEHCTBUIA,
MpexXae BCero, MpearnpuHUMAaTeNeil, M0 MCKOPEHEHUIO OETHOCTH,
YTO, HECOMHEHHO, MO3UTUBHO CKAa3aJIoCh Obl Ha MX UMUIKE.

3. [IpeanpuHUMAaTENBCTBO TECHO CBS3aHO M HEIPEPHIBHO B3au-
MojieficTByeT co BcemMu cdepamu obuiectBa. [lepBblil acnekT 3TOro
B3aUMOJEICTBUS — €ro IpsIMbIe M OOpaTHBIE CBSI3M C 3KOHOMUYE-
cKoit cdepoii ob1ecTBa, B IpeaeaaX KOTOpO MpealpuHUMATEIbCT-
BO TOJBKO M MOXET OCYIIeCTBIAThCA. IlpeampuHUMaTeIbCTBO
JIOJKHO OBITh 000CHOBAHO 3KOHOMMUYECKHU, JJOTUYHO BITMCHIBATHCS
B CHCTEMY IIPOU3BOJCTBEHHBIX OTHOIICHUI, NIeMOHCTPUPOBATh Ipe-
MMYIIECTBA Mepen IUIAaHOBO-IIEHTPaJIM30BaAHHON 3KOHOMUKON U
WHBIMM HENMpeanpUHUMATEILCKUMHU CIIOCO0aMU XO3SIiCTBOBAaHMSI,
obecrieunBaTh Ooyiee 3(HEKTUBHOE HMCIIOJb30BaHME MaTepUaIbHBIX
1 (QUHAHCOBBIX PECYpPCOB, HAyYHO-TEXHUYECKUI MPOrpecc, pocCT
MPOU3BOAUTENBLHOCTU Tpyna. OOI1as 3agaya TEOPETUKOB U TMPaKTU-
KOB — BBISIBUTb BHYTPEHHHE pe3epBbl MPEeANpPUHUMATEILCTBA, MC-
IMOJIb30BaTh BCE €r0 IMO3UTHUBHBIE BO3MOXHOCTH M MOAYUHUTH HX
adPpexTuBHOMY peOpMUPOBAHNIO HAPOIHOTO XO3SICTRA.

' B Ipasutensctse PP // Poccuiickas raseta. 2001. 24 apr.
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Ocoboro BHUMaHUs TPeOYET MPOU3BOAUTENHLHOCTh Tpyda. W3-
BeCTHO BbicKa3biBaHue B. U. JleHuHa, 4TO coOUMaaIM3M MOXET OAep-
XaTh NMOOEMy Hal KamuTaJu3MOM JIUIIb 00Jiee BBICOKOW MPOU3BOIM-
TEJIbHOCThIO Tpyda. Bce roabl COBETCKOW BIACTU TMPOU3BOAUTEIb-
HocTh Tpyna B CCCP MHOrokparHo oTcTaBaja OT aHaJOTMYHOTO
rokasartesisi B pa3BUTHIX KaMUTaIUCTUYECKUX cTpaHax. U ciayuusioch
TO, YTO OJIKHO OBIJIO CIAYYUTHCS «IO TEOPUM»: OOIIECTBEHHO-TIO0-
JIUTUYECKUN CTPOW, KOTOPBIA MBI HAa3bIBaAJIU COLIMATUCTUYECKUM, HE
BBIJIEPKAaB COPEBHOBAHUSI C KamMUTAaJTUCTUUYECKUM, MMOTEepIiesl Bce-
MUPHO-UCTOPUYECKOE TOopaxeHue. Ta ke yJyacTb paHO WU MO3IHO
MOCTUTHET U OOIIECTBEHHO-MOJUTUYECKUI CTpOoit HbIHelHel Poc-
CUM, €CId MpeANpUHUMATEILCTBO HE 00eCHeuyuT HeoOXOAUMBbIH
POCT NPOU3BOIUTEILHOCTU TPyda B OT€YECTBEHHOM HAPOJHOM XO-
34ICTBE.

4. Bropoii acmekT B3aMMOAECWUCTBUS TIpEeANPUHUMATEIbCTBA U
o01ecTBa OTpaXkaeT B3aMMOCBSI3b TMPEANPUHUMATEIBCTBA C COLM-
anbHOU cdepoit obuiecTBa. Pa3BuTHe TpeanpuHUMAaTETbCTBA AOJIK-
HO COTIPOBOXIAThCS IMOBBIIIEHUEM OJaroCOCTOSIHUSI HaceaeHUs,
0oJiee TOJIHBIM YIOBJIETBOPEHMEM HACYUIHBIX MOTPEOHOCTEN JIoneH,
HE JIOJDKHO BECTM K Pe3KOU MOJSIpU3alMy pa3lIUuYHbIX TPYII Ipax-
JlaH TIO YPOBHIO JOXOJ0B, O€3AyMHOMY MPOMAThIBAHUIO HAlIMOHAJb-
Horo 6orarctBa. I[Ipe3ugent P® B Ilocinanuu 2002 r. momdyepKHYII,
4YTO «OCHOBHOE ceiyac: 3TO CO3JaHue YCIOBUU, MPU KOTOPBIX Ipax-
naHe Poccum moryt 3apabaThiBaTh N€HBIU... U — C BBITOJOU JJISI Ce-
01 — BKJIAAbIBaTh B 9KOHOMUKY CBOEil COOCTBEHHOI CTpaHbI».

Crnenyer HalaauTb NEUCTBEHHBIM TOCYIapCTBEHHBIM U OOIIECT-
BEHHBI KOHTPOJb Haj JOXOAaMM, a MPU OINPENEJICHHBIX YCIOBUSIX
U orpaHMyuBaTh uXx. HeoOXomumbl, B 4aCTHOCTU, OoJiee NEACTBEH-
HbI€ MEpbl KOHTPOJISI 3a COOTBETCTBUEM pEaJTbHBIX U JeKJIapupye-
MBbIX JOXOJ0B (PU3NYECKUX JIULI, TPeayCMaTPUBAIOIIUE YXKECTOUCHUE
OTBETCTBEHHOCTH B Cjlydae oOMaHa rocygapcTBa, B TOM 4YMCJIE€ KOH-
duckanuio uMmyiiecTsa. B MojiHyI0 CUJTy HaloO UCIIOJb30BaTh U YXe
JIeMCTBYIOIIlEe 3aKOHOAATEIbCTBO JISI KOHTPOJISI 32 COOTBETCTBUEM
WMYIIECTBA, OCOOEHHO HEABUXMMOTO, NEKJIapUpPyeMbIM JIOXOAaM.
Peanuzanust aTMX M UHBIX aKIUi MO YMOPSIIOYEHUIO TOXOAOB OTBE-
yajia Obl MHTEepecaM He TOJbKO rpaxiaH, oOlllecTBa W TroCylapcTBa,
HO W caMMX IMpeycreBalolux npeanpuHuMareaeit. JI1lo60mbITHO
MpU3HaAHUE, HEOABHO cleJlaHHOE MpolBeTaBLIMM B Haudaie 90-x IT.
pykoBoauTeneM (GupMbl <«Annca»: «JleHbrM He NaloT HU CBOOOMMI,
HU 0€30MacHOCTU, HU TeM Oojiee cyacTbsi». KUThb ¢ HapoaoM, paau
Hapoia W WHTEepecaMu Hapoja — BOT MOIJWHHBINA CMBICT NESITENb-
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HOCTU MpeANpUHUMATENsI, CHUMAIOIIUI BCE MPOTUBOPEUUST MEX-
Iy TIpeANMPUHUMATEILCTBOM U Pa3BUTHEM COLMaIbHON chepbl 00-
1eCTBa.

JlexkpuMUHaIu3alu NpearnpuHUMaTeIbCTBA, HAPOAHOTO XO3sH-
cTBa M OOIIeCTBa B 1IeJIOM OyIeT CIocoOCTBOBaTb MpPOBEAEHUE B
XKM3Hb MojioxkeHut KoHBeHIIMM 00 OTMBbIBAHWU, BBISIBJIEHUU, U3bsI-
TUU U KOH(MUCKALUMU JOXOJOB OT MPECTYNHOW NESITeNbHOCTU OT
8 Hos10pst 1990 r., moamucanHoil oT uMeHU Poccum 7 mas 1999 r.
KonBenuust patuduuupoana @enepanbHBIM 3aKOHOM OT 28 Masd
2001 . Ne 62-®3'.

HeticrByromuii B 310l cpepe PemepanbHbIl 3aKOH OT 7 aBrycra
2001 r. Ne 115-®P3 «O mpotuBoAeicTBUM Jjeraau3anuu (OTMBIBa-
HUIO) JOXOJ0B, MOJYYEHHBIX TPECTYMHBIM MyTeM, U (pUHaHCUPOBA-
HUIO TeppOpMU3Ma»’ peryJaupyeT OTHOLIEHMS TIpaxaaH Poccuiickoit
®Denepalini, THOCTPAHHBIX TPaXIaH W JIMI Oe3 TpaXmaHCTBa, Opra-
HU3alLU, OCYHIECTBISIOIIMX OMepalui ¢ AEHEXHBIMU CpeacTBaMu
WJIX WHBIM MMYILECTBOM, a TakKXe TOCYIapCTBEHHBIX OPraHOB, OCY-
IIECTBISIIOINX KOHTPOJIb Ha Tepputopun Poccuiickoit Menepanuu
3a MPOBEJACHUEM ONepaluii ¢ AEHEXHBIMU CPEICTBAMMU WU WHBIM
UMYIIIECTBOM, B LIEJSIX NMpenynpexaeHus, BbISIBJICHUS U TMpeceye-
HUS AeSIHUM, CBSI3aHHBIX C Jieraau3auueid (OTMbIBAaHMEM) AOXOIOB,
MOJIYUEHHBIX TPECTYNHBIM MyTeM, U (UHAHCUPOBAHUEM TEPpPO-
pusma.

CpencTtBa MaccoBOil MHGbOpMaIlMM HEepeako coOoOIalT O MHO-
IMX HETOHSTHO KaK O0OTraTUBIIMXCS TMpPEeANpUHUMATENSIX U Jaxe
JIMLAX, 3aHUMAIIUX TOCyNapCTBEHHbIE NOJKHOCTH TOCYAapCTBEH-
HO# CJyXObl, rOCYIapCTBEHHBIX U MYHUUMIAJIbHBIX CIyXallux, O
BbIBO3€ MMHW HEBEIOMBIMU MYTSIMU KPYITHBIX NEHEXHBIX CyMM 3a
pybex W Tpare uX JajeKo He Ha TNpeaMeThl MepBoi HeoOXOIMMO-
CTM — Ha TOKYIIKY 3€MeJIbHbIX YYaCTKOB, IBOPLIOB, MOPCKMX U BO3-
IYIIHBIX CYIOB, CIIOPTUMBHBIX KJIYOOB, Ha YCTPOMCTBO MBIIIHBIX OaH-
keToB. [logoOHbIe MyOaMKALMU B YCIOBUSIX, KOTIAA Y MHOTHMX MUJI-
JIMOHOB JIIOJell HEeT CpeACTB, O0ecHeYMBaIOIIMX MPOXUTOUHBIN
MUWHUMYM, Oyngopaxar oOIlleCTBEHHOE MHEHHUE, YCWIMBAIOT HeTpU-
SI3Hb K MPEeINPUHUMATE]bCTBY M TOCYAApPCTBEHHON BIAcTH, HeoOBe-
pUe K UCXOASIIUM C MX CTOPOHBI akiusiM. OJHAKO O peakluuu Ha

' C3 P®. 2001. Ne 23. Cr. 2280.

> C3 P®d. 2001. Ne 33. Y. I. Cr. 3418; nocnenHioo pexakunio cm.: Pe-
nepalbHbIi 3aKoH oT 27 wmions 2006 T. Ne 153-®3 // C3 P®. 2006. Ne 31.
Y. 1. Cr. 3452.
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MofoOHbIe MYyOJMKALIMM KOMITETEHTHBIX TOCYIapCTBEHHBIX OPraHOB,
B YaCTHOCTHU ITPaBOOXPAHUTEJbHBIX, KaK MPaBUJIO, HE COOOIIAeTCs.

B INocnanuu Ilpesunenta PP 2005 r. ckazaHo: «JlocTaTok Kaxk-
JIOTO JOJIKEH ONPEAEIIATHCS €ro TPYAOM U CIIOCOOHOCTSIMU, KBAJIM-
dukalvenn u 3aTpauyeHHBIMU yCHIUAMU». W ecniu mpaBOMEpHOCTb
HaXXMUTOTO JOCTaTKa BBI3bIBAET COMHEHMUSI, UX HalO B LIEJsSIX KOHCO-
JUAAUUN OO0IEeCTBa, YKPEIUIEHUST JOBEepUsl TpaxaaH K JuliaM, pado-
TalOUUM B TIPeANPUHUMATEbCTBE M TOCYIapCTBEHHOM arinapare,
paccerBaTh, 4YTO CIOCOOCTBOBAJO OBl pealu3allMd MOJUTUYECKON
yCTaHOBKM, coaepxKauieiics B ToM ke [lociaHuu, o HEOOXOAUMOCTHU
«00ecTneynTh MpaBo rpaxaaH Ha 00beKTUBHYIO MHMopMmanuio». [lo-
Ka Xe IpaXJIaHWHY CTAHOBUTCS KOE-YTO M3BECTHO O XYJbHUYECKUX
MOXOXIEHUSIX 3TUX JIUIL JIUIIb B clydae BO3OYXIEeHUsI MPOTUB HUX
YTOJIOBHBIX JEI.

5. Tpetuii acmekT — B3aUMOCBSI3b TPEANPUHUMATENLCTBA C TO-
JIUTUYECKOU cdepoii obmiectBa. Hammexxut obecreunuTs MOIASPXKKY,
J1000MpoBaHUE TIPEANIPUHUMATEIBCKON OesTEIbHOCTU CO CTOPOHBI
rocylapcTBa, OpraHOB MECTHOTO CaMOYIIPaBJICHUS, UHBIX BIMSATEb-
HBIX TMOJMTUYECKMX CUJI oOIecTBa. be3 3Toro He yTBepaUTCS aBTO-
pUTeT TpearnpuHUMaTENss B OOlllecTBe, He OyIyT Cco3JaHbl OJaro-
MIPUSITHBIE YCJIOBUS JUTISl MPEeINMPUHUMATENbCKOM aeaTenbHOCTH. Kak
CJIeICTBUE, TMPEANPUHUMATEILCTBO HE OKaXeT CKOJIbKO-HUOyAb 3a-
METHOTO MO3UTUBHOTO BJIMSHUSI HU HA 3KOHOMUYECKYIO0, HU Ha CO-
IMaJIbHYI0 cdepy, O YyeM peub IIia BbIlIe MPU PACCMOTPEHMU Mep-
BbIX JIByX aCMEeKTOB B3aMMOJCHCTBUSI TpeANpUHUMATEIbCTBA U 00-
1IECTRBA.

6. YeTBepThlil acMeKT — B3aMMOCBSI3b MPEeAIPUHUMATEIbCTBA C
IYXOBHOM cdepoit obllecTBa, MHTETpUpPYIOLIEi Bce Apyrue chephl
obuecTtBa B equHoe 1enoe. Hago moOUThCS MO3UTUBHOIO BOCHPU-
SITUSI TIPEANTPUHUMATEILCTBA IIMPOKUM OOIIECTBEHHBIM MHEHMEM,
4TO MpearojaraeT ryooKue rnepeMeHbl B CO3HAHWUU, TCUXOJIOTUM
poccuiicKuX rpaxaaH. JIMIp MpU 3TOM YCJIOBUM TIpeANpUHUMA-
TEJBCTBO U OOIIECTBO CBSKYT XKUBUTEJbHBIE BCTPEYHBbIC MOTOKU, U3
CO3HAHWUS JIIofIe OyAeT UCKOPEHEHO TpPEACTaBICHUE O MPEANpUHU-
MaTeIsiX KaK CTSDKaTeNlslX, <«MUCTepaxX-TBUCTepax MUJIJIMOHEpax»,
«KYIMYMHAX ToJICTOMy3bix». [lpeanpuHumarenu mnpuoOpeTyT OJaro-
MPUATHBIM UMMIK, M UX KOPITyC OyIeT IMOTOJHSITHCS YEeCTHBIMU
WHUIUATUBHBIMU POCCHUSIHAMM.

7. OcMbICIMBasi MpOILIOEe W BIVISIABIBASICH B Oyayilee Mpearnpu-
HUMAaTeIbCTBA, HEBOJBHO TMPUXOIUIIb K BHIBOAY O €ro YHUBEPCAJb-
HOCTHU, BCEOOIIHOCTM KaK crocoba xo3giicTBoBaHUsS. BcrmoMHUM
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coBeTcKoe mpouuioe. Besg molb, Kak ceiiyac Obl cKa3ajiu, CUJIOBBIX
CTPYKTyp ObLIa HampaBjieHa B TO BpeMsl Ha MCKOpPEHEHHE TaK Ha3bl-
BaeMbIX HETPYIOBBIX JOXOMOB, B YaCTHOCTH CKYIIKHA U IIePEIpOdaKU
B LEJISIX M3BJedeHUsT npuobpin. OgHAKO, HECMOTPSI Ha 3TO, JaHHOE
SIBJICHHE HE MepecTajo CYIIeCTBOBaTh B mpHupoae. Moxer, He Ciy-
yuch pazBaia CCCP, ¢ HUM paHO MU MO3IHO ObLIO OBl MMOKOHYE-
HO? Bpsn nu! ITom KoHeIl cyIleCTBOBAaHUSI COBETCKOM BJIACTH MPEI-
NPUHUMATEIbCTBO (DAaKTUIECKM YXe OBUIO NPU3HAHO KaK CEKTOP
COLIMAIMCTUICCKON SKOHOMUKHU.

Iloka3zaTeneH B 3ToM oTHolueHuu U npumep Kurasa. Eime, kaza-
JIOCh, HETAaBHO TaM CaMbIM 3KECTOKHM pEIIPeCcCCUsIM IIOABEPrajaucCh
JIIOOYW, CTPEMUBIIHMECS K O0OTaIlleHUIO ITOCPEICTBOM MpeIIIpUuHUMA-
TenbcTBa. OgHaKo coctosBImMiicsa B Hosiope 2002 r. XVI cbe3nm KoM-
naptun Kuras yxxe opuraabHO pas3peliw IIpealpuHUMAaTeIbCTBO,
KoTopoe (pakTMUecKM Hadajo pa3BMUBATLCSI B CTpaHE 3HAYMTEIBHO
panbme. Ko BpeMeHM NpOBEACHUS Che3da TOJBKO HEIIOCPEIACTBEH-
HO KOMMYHUCTHYECKass mapTus HacuyuThiBana Oosnee 113 Thic. 4die-
HOB, 3aHMMAaBIINUXCS IPEeIIIPUHUMATEIILCKON NeSITEIbHOCTHIO.

§ 4. IOpunuyecKrie KpUTepry PhIHOUHBIX
3KOHOMMYECKUX OTHOILICHUIA

1. TTogpITOXMBas TMepBbIC IBE TEMbI Y4eOHUKa, HEOOXOAUMO 00-
paTUTbCS K BOMPOCY O TOM, YTO Xe€ IPEACTaBisieT cOOOi B HACTOSI-
1Iee BpEMS POCCHUIMCKOE HApPOIHOE XO3SMCTBO U, INIABHOE, IIOCTPOE-
Ha JU Yy Hac COLUMaJIbHO OPUMEHTUPOBAHHAsI PbIHOYHAS 3KOHOMMKA.
MMEHHO 3TUM OIpeneasieTcsl MEXaHW3M IPaBOBOrO PETryJIUMPOBAHUSI
NpeaAnpUuHUMATEIbCKON NesTeabHOCTU. M 3TOT BOompoCc — Mpu3Ha-
BaTh 11 3a Poccueil craryc cTpaHbl C pbIHOYHOM 3KOHOMUKOU —
MOCTOSIHHO BO3HMKAaeT IpU OMNpeAeJeHUM MeCcTa U poJd Halleu
CTpaHbl B €BPOMNENCKOM WJIM MUPOBOM COOOIIECTBE, WIET JU pPEYb,
Hampumep, O ee BcTyluleHMHM B EBpomneilickmit cow3 muiu Bcemup-
HYIO TOProByl0 opraHu3anuio. OCTaHOBUMCS KOPOTKO JWINb Ha
oUIIMAIbHONW WHTEpIIpeTallud JaHHOro Bompoca. B Ilocmanum
IIpesunenra P® 1998 r. Ha IMOCTaBIEHHBINA BOIIPOC HABaJiCs YTBEP-
,HHTCJII)HI)IfI OTBET: «DkoHomuka Poccum craaa NPUHIUITHAJIBHO
uHO#i... B Poccun mocTpoeHa peiHOYHAs 3KOHOMHKAa. W npyroii ona
yXe He Oymer». OOOCHOBBIBAJICS M3JIOXKCHHBIN BBIBOI, B YaCTHOCTH,
TEM, YTO pellieHa 3agaya Jubepajrn3alluM 9KOHOMUKU U JOCTUTHYTa
duHaHcoBas ctabunmsauusa. MHOM BwIBOA comepxutcsa B Ilocma-
Hun Ilpesunenta P® 1999 r.: «Poccusi MCIBITHIBAET HEIOCTATOK
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HOPMAJIBHBIX PHIHOYHBIX OTHOIIEHWiA. Y HAC CJIOXKMJIACH YPONJIUBasi
nepexoaHasi CUCTeMAa, 3acCTPsBIIasi HA TOJIIYTH OT ILUIAHOBOM KOMAaHII-
HOM PKOHOMHMKHU K PBIHOYHOM».

B nocnenytomux nocnanusx IlpesuaeHt P® BoszmepxkuBaercs: OT
CcToJIb KaTeropuuyHbix olleHOK. B Ilocianuu 2000 r. roBoputcs o
ToM, yTOo Poccum HyXHa ycTOWUYMBasi KOHOMMKKA, KOTOopas Obuia Obl
KOHKYpEHTOCITocoOHa, 3ddeKTuBHa, COLMaJIbHO CHpaBelIMBa,
obecrieyrBajia cTabuWiIbHOE MoauTtudeckoe paszsutue. B IlocinaHuu
2001 r. koHcTaTupyetcs: «Hala skoHoMuUYecKas CUCTeMa, IO CYTH
nena, Majao uaMeHunachk». Ilocimanue IIpesmpenra PO 2002 r. cra-
HOBJIEHWE LMBWJIM30BAHHOTO PbIHKA OTHOCUT K HAUIMM HEU3MEH-
HBIM 1IeJISIM, (PUKCUPYET, B OCHOBHOM 3a CUET COBEPIICHCTBOBAaHMS
3aKOHOJATeIbHOU 0a3bl, MPOABUKEHUE B Pa3BUTUU UHOPACTPYKTY-
pBl pbIHKA, KOHCTATHpYeT, YTO «MMPOBOI PBIHOK yXe€ Yy Hac, a Halll
CTaJl 4aCThl0 MUPOBOU CHUCTEMBI».

Poccusi HakoHell Modyyusiaa CTaTyc CTpaHbl € PHIHOYHOW 3KOHO-
mukoii. Kojib cKOpo peub UAET 0 PHIHOYHOW 3KOHOMUKE, TO HEeob-
XOIMM TIOMCK YETKMX OIIEHOYHBIX KPUTEPHEB 3KOHOMUKU MMEHHO
Kak pblHOYHOI. Cpa3y OTMETHMM, UYTO Ha pPOJib KPUTEPUEB HE TOMUT-
cs AMHaAMUKa HapoJaHoro xo3siiictBa. Iloka3aTenu pocta 3KOHOMUKU
caMM Mo cebe OTHIONb HE CBUACTEIbCTBYIOT B IIOJb3Y PBIHOYHBIX
OTHOLIEHUU. ¥ 9KOHOMUKU C MO3UTUBHON TUHAMUKONA MOXET ObITh
nedopMUpPOBaAaHHBI PBIHOK, paBHO KakK 3aCTOM, CITaabl, KPU3HCHI
MOTYT UMETh MECTO B MOJJIMHHO PHIHOYHOM HAIlMOHAJbHOM XO3Sii-
ctBe. Kputepum JOKHBI OBITh TAKOBBIMU, YTOOBI TMO3BOJISUIM OT-
TPaHUYUTh PHIHOYHBIE YKOHOMWYECKME OTHOIIECHUS OT HEPBIHOY-
HBbIX. DTO TeM OoJjiee BaxkHO mis1 Poccuu, mepexuBarolleil mepexom-
HbIA TIEpUON, KOrma B OOIINECTBE, M IMPEXIe BCEro HapOIHOM
XO3SCTBE, COXPaHUJIUCH YEPThl MPEXKHEH LIEHTPaJIM30BaHHO yIIpaB-
JIIEMOU COBETCKOW 3KOHOMHUKM M HE B IOJHOU Mepe MPOSIBUIUCH
elle 4YepTbl SKOHOMUKU PHIHOYHOM.

2. O00061masi >KOHOMUYECKYI0 MpakKTUKY 3apyOexXHbIX TIocy-
JIapCTB U COOCTBEHHYIO OTEUECTBEHHYIO, B TOM 4YHUCJE AOOKTIOpb-
ckyto 1917 r., MOXHO BBIACAUTH CJCAYIOLINE KpuUmepuu pPblHOYHbIX
aKOHOMUUecKux omuouenuil. ITlepauiii ucCXo0HbLI Kpumepuii — 4emkas
UMYUuecmeeHHas 000C00AeHHOCMb YYACMHUKO8 MAKUX OMHOUeHUU.
MmeeTcss B BUIy, YTO KaXKAblil, KTO BCTymaeT B HMYIIECTBEHHEIE,
3KOHOMUWYECKUE CBIA3U C IPYTMMU JIMLAMU, DPACIOJaraeT TOJbKO
eMy MNpUHAIeXallUM MMYIIECTBOM, WCUYMUCIEHHBIM B HaTypaJlbHOM
U NEHEXXHOM BbIPAKEHMH, KOTOPOE KaK Obl MOKa3bIBAET peaibHbIE
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MaTepHaJbHble BO3MOXHOCTU CTOPOH (CYOBEKTOB) COOTBETCTBYIO-
IIMX OTHOIUEHUI.

BaxkHOCTh OTMEUEHHOTr0 KpUTEpUsI MOAYEPKUBAETCS TeEM OOCTOSI-
TEJbCTBOM, UTO UMYILECTBEHHOE 000CcO0JeHue He eCTb IUIOA CaMo-
IeITeTHHOCTH CaMMX YYACTHUKOB OOIIECTBEHHBIX OTHOIIeHU#. OHO
MOXET WMETh MECTO JWIIL B (opMaX, YCTAaHOBJIECHHBIX 3aKOHOM.
ITokxa B Poccum y3akoHeHBI TpU BapuaHTa TaKoTro 000COOJeHUS:
NpaBoO COOCTBEHHOCTH, IIPaBO XO3SHUCTBEHHOI'O BEIEHMUS U TIPaBoO
OIepaTUuBHOTO YHpaBJeHUS.

Bmopoii kpumepuii — HenpuKocHO8EHHOCMb UMY ULECMBA COOCIBEH -
HUKa, pasHo Kak u a0b60eo opyzoeo cybsexma eeujHo2o npaéa. HUKTo
He MOXeT MOKYyLIaThCs Ha MMYLIECTBO, 000CO0O/JeHHOE B Iepedyuc-
JICHHBIX BBINIE JETAbHBIX (pOopMax, — OrpaHWYMBATL B 00OpOTE,
M3BIMAaTh TMOJTHOCTBIO WJIM YacTUYHO M T. 1. CKa3aHHOe Kacaercs 1
COOCTBEHHMKA, IIepelaBIlero CBOe HMYILIECTBO B XO3SIMCTBEHHOE
BelleHUe WJIM OIepaTUBHOE YyIpaBleHUE APYTUM JIMLaM: MOoCaeIHue
MMEIOT MNpaBO Ha 3alllMTy CBOEro BJaJAeHUS HMYIIECTBOM TaKXe
NPOTUB CaMOTO COOCTBEHHUKA.

Tpemuii kpumepuii — ropuduueckoe U paKkmuuecKoe pageHcmeo
YHACMHUKO08 UMYyujecmeenblx omuowenull. JlaHHas yepTta BecbMa ak-
TyadbHa ceiigac B Poccum, xorma dopmupyercst conmaibHO OpHEH-
TUpOBaHHasl pPBIHOYHAS 3KOHOMMKA Ha 0a3e CyllecTBOBaBLIETO
MHOTHE AECITUJIETUS CTPOro LEHTPAIUM30BAHHOTO U YIpPaBISIeMOTO
CBEpXy HaApOJHOro XO35MCTBa, IEPBUYHBIE 3BE€HbS KOTOPOIO —
OpeanpusTusl, IPOU3BOACTBEHHbIE O0ObeAUHEHUSI U IPyrue — B OT-
HOIIEHWM 3aKPEMJIeHHOIo 3a HUMMW MMYIIECTBA OBIIN (DaKTHMYECKH
OecnipaBHBIMMU.

Yemeepmeutil Kpumepuii — c60b60da cobcmeeHHUKA, a 8 YCMAHO8-
NEHHbIX 3aKOHOM npedenax u cyoseKmos UHbIX GeUiHbIX NPpae 8 NPUHS-
muu pewlenull, Kacarouwuxcs npunaonexcauieeo um umyujecmsa. Kax
MOCTyINaTh CO CBOMM MMYILECTBOM, KakKWE BBIIMYCKAaTb TOBAapbl, BbI-
MOJIHATHL paboThl M OKa3biBaTh YCIYTM, KyJa NPOM3BOAUTh MHBECTU-
MU U T. A., peliaeT caM cyObeKT BellHOro mpaBa. Kaxablil yeno-
Bek, 3anucaHo B KoHctutyuuu P®, mmeer mpaBo Ha cBOOOLHOE
HMCII0JIb30BaHWE CBOMX CIIOCOOHOCTEN WM MMYIIECTBa IJISI Mpearnpu-
HUMATEIbCKONM M MHOW HE 3alpelleHHOW 3aKOHOM 3KOHOMMWYECKOM
NeSITeIbHOCTU. BMellaTenbCcTBO BO BHYTPUXO3SMCTBEHHBIE Jelia
YYaCTHUKOB MMYIIECTBEHHbIX, 9KOHOMUUYECKMX OTHOIIEHUI HEI0-
NyCTUMO, B TOM YMCJIE CO CTOPOHBI OpPraHOB roCyJapCTBEHHON Bja-
CTM U OpraHOB MECTHOI'O CaMOYMpaBJeHMUS.
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Ilambiii kpumepuii 8vipax@caemcss 8 Mo8apHO-0eHelNCHOU Gopme
0NoOCpedoBanusa UMYUWeCMBEeHHbIX omHouwlenull. baptep, MeHa He TH-
MUYHBI IS COLIMAJIbHO OPUEHTUPOBAHHOM PBIHOUHON SKOHOMUKMU.
PasBuTtHe, pocT MMYyIIECTBEHHBIX OTHOILIEHU B TOBapHO-IACHEXHOIM
(bopmMe pacIUpSIOT BO3MOXHOCTA PHIHOYHONW 3KOHOMUKM.

C nmAaThIM KpUTEPUEM TECHO CBSI3aH Wecmoil — Haauyue cmabduns-
HOll HAYUOHANLHOU 8ANI0OMbL, €€ IKOHOMUUECKAsl U NPABO8AS 3AUUEH-
Hocms. CHUXXKEHME, a TeM OoJjiee yTpara ILIaTeXKeCIIOCOOHOCTH He-
HeXHoM eauHuUbl Poccuiickoit denepauun — pyossi, ero yYHUXe-
HHME B IVIa3ax HaceJeHMS HaBelIMBAHUEM SIPIbIKA <«IEPEBSIHHBIN» U
MPUCBOCHUEM TOMY TOJOOHBIX KJIWYEK Je30PraHU3YIOT HMMYIIECT-
BEHHBIE OTHOIUEHUS, TOPOXIAIOT Yy IpaXaaH HACTPOSHUS COLMANIb-
Hoii oopeueHHocTr. B IMocmanum 2003 r. Tlpesunent PP B uucie
KPYIHBIX 3a7a4 Has3Bal <«IOCTHXKEHUE ITOJHON KOHBEPTUPYEMOCTH
pyOJIsi... HE TOJIBKO BHYTPEHHEW, HO W BHEIIHEei», YTO Hapsay C
JIPYTUMU TIOJIOXKUTEJbHBIMAU MOMEHTAMM SIBUTCS BaXXHBIM (aKToO-
poMm uHTerpanuu Poccun B MUPOBYIO S5KOHOMMUKY.

Cedomoll kpumepuil — peanvHas u 006pPOCOBECMHASI KOHKYDEHUUSL
MeHcoy yUACMHUKAMU UMYULECIEEHHBIX, IKOHOMUUECKUX OMHOUEeHU,
02paHU4eHue U GbimecHeHue MOHONoAU3Ma. Ins HOpPMaJibHOW PBIHOY-
HOM ®KOHOMUKM OJWHAKOBO BpEIHBI KaK COXpaHEHHE KOHOMHUYE-
CKUX MOHCTPOB, JOMUHUPYIOIIMX Ha TOBAapHBIX PbIHKAaX, TaK U MC-
KYCCTBEHHOE CO3JaHME€ CUTyallud COCTSI3aTEIbHOCTUM MEXIy Yy4acT-
HUKaMKM 3KOHOMMYECKUX, MPOU3BOICTBEHHBIX OTHOLICHUIA.

Bocvmoii kpumepuii — noanasa mamepuanvHas omeemcmeeHHOCMb
VHACMHUKO8 UMYUW|eCMEEeHHbIX OMHOUleHUll dpye neped 0py20m 3a pe-
3yAbmamol ceoell 0essimeAbHOCMU KAK NAPMHepo8 6 IMUX OMHOUEHUSX.
XpoHMYECKHE 3aTSKHbIe HEIJIaTeXW He TOJbKO IPUHOCSIT HEBOC-
MOJTHUMBIE TIOTepU (OPMUPYIOLIEHCS PHIHOYHON 3KOHOMHMKE, HO U
BJIEKYT rpyOble HapyIleHUs COLMaJbHBIX TMpaB rpaxnaH. Bemercs
HACTOMYMBBIM TOUCK 3G GEKTUBHBIX CPEACTB — U OPTaHU3aIMOH-
HBIX, U TPABOBBIX, CIIOCOOHBIX MOKOHYMUThH C HEIUIaTeXXaMU, CIe/IaTh
HOPMOI CBOEBPEMEHHOE U Hajjiexallee BBIIMOJHEHUE B3aUMHBIX
00513aTeIbCTB yYaCTHUKAMM MMYIIECTBEHHBIX OTHOIICHUIA.

Zessameotil kpumepuili — c60600H0e onpedeseHue camumu napmHepa-
MU 1O 83AUMHOMY COAAUIEHUIO YeH HA Pa3iu1Hble mosapbl, pabomul U
yeayeu, cocmaeasoujue 00seKm umyujecmeeHbix omuoulenuil. TOIbKO
B MPEAYCMOTPEHHBIX 3aKOHOM CJydasx B 00s13aTE€JIbHOM TOPSIIKE
TIPUMEHSIIOTCS 1IeHBl (Tapudbl, pacleHKM, CTaBKU U T. II.), YCTAaHOB-
JICHHBIE WU PETyIupyeMble YIOJHOMOYEHHBIMU Ha TO TOCYIapCT-
BEHHBIMU OpraHaMM.
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HakoHel, ewe odun kpumepuii: obecneuenue 20Cyoapcmeom 3auiu-
mbl NPAB YUACMHUK OB PbIHOYHbBIX OMHOUEeHULL, NOBCeMeCmHOoe CO30aHUe
0bcmarnosKu, K020a Obl OHU 0451 npeceveHUs: Oelicmeull, co30arouux ye-
PO3Y HapyuleHus ux npaeg, u (uiu) 045 80CCMAHOBACHUS YICe HAPYULEH-
HbIX NPaeé o0pPawaIUCh 6 OpPeaHbl 20CyO0apCMEeHHOI éaacmu, npeicoe
6ceeo cyobl, a He UCKAAU cebe <Kpbluly» 8 KPUMUHAAbHBIX CMPYKIYPax
obuiecmea. OCTaHOBUMCSI Ha HEM 4yTb IoJpoOHee.

He3akoHHbIE 1 HEOOOCHOBAHHBIE PEUIEHUST CYIOB TUCKPEIUTH-
PYIOT TOCYJapCTBO, U MPEXAE BCEro — CyAeOHYI0 BIACTh, MPEMSITCT-
BYIOT Pa3BUTUIO 3I0OPOBOTO NEJOBOTO KJIMMAaTa, OYEHb YAaCTO CTaBSIT
B TYNUK npennpuHumateneii. HyxHa, ckazan [lpesuaent P® B Ilo-
cnanuu 2002 r., a¢pdexTuBHas cydeOHas cUCTeMa, C TeM YTOObI y
OTE€UYECTBEHHBIX MU WHOCTPAHHBIX MPEANPUHUMATEIBCKUX CTPYKTYD
HE BO3HUKAJIO COMHEHUN B €€ aBTOPUTETE U NEUCTBEHHOCTU. DTOU
LleJIM CIYyXWUT TpoBoaumas cynebHasi pedopma. B yacTHocTH, yXke
MPUHSTHI BaXXHEUIIUE JIs1 TpakXaaH U 3KOHOMUKU HoBble ['paxkmaH-
CKUU TIpolecCyalibHbIA U ApOUTPaXKHBIA MpPOlleCCyalbHbI KOMEK-
col P®, ®enepanbHblii 3akoH «O Tperelickux cynax B Poccuiickoi
Denepanynn».

B co3manum koM@OpTHBIX O€30TMaCHBIX YCIOBUI [JISI OTE€UYECT-
BEHHBIX U 3apyOeXXHBIX MPEeANPUHUMATENCH BeJNKa pPOJb MPaBOOX-
paHuTeNbHbIX opraHoB. Ilocinennue, noguyepkHyn IlpesuneHt PP B
IMocnanuu 2002 1., MOJXKHBI HAaNpaBIsITh CBOU YCWIUSI Ha 3alUTY
MpaB TpaxiaH, XECTKyl 00pbOy ¢ pIKETOM, aIMUHUCTPATUBHBIM
MPOU3BOJIOM U KOpPYIIUE, Ha OXpaHy MpaB COOCTBEHHUKA U TIPO-
U3BOJUTEIIS.

Jluwb 6ce decsimv kpumepueas, e3amole mMecme, C8UOCMeNbCMEYIOM
0 OdelicmeumenbHOM COCMOSHUU HAPOOHO20 X035Icmaa, 0 mepe e2o pbi-
HoyHocmu. VIX mpuioxeHue K GakTUdeckKu (GyHKIMOHUPYIOUIUM Y
Hac KOHOMMWYECKUM OTHOIIEHUSIM TMO3BOJISIET CYAUTb O TOM, Kak
JIaJIeKO Mbl MPOABUHYJIWCH HA TEX WJIW WHBIX HampaBleHUsIX dop-
MUPOBaHUs phIHOYHON 3KOHOMUKH.

3. Bcraer Bompoc: MOXET JiM ObITh MOCTPOEHA PHIHOYHASI 3KOHO-
MUKa, BbIpaxasichb SI3bIKOM TOCIOJICTBOBaBIlEeil B HeAaBHEM IPO-
LIJIOM MIEOJIOTUH, B OTIEIbHO B3ITOM perroHe Poccuiickoit Pene-
pauuu — pecryoiuke, Kpae, o0JacTU U T. I. WIN B OTpPENeeHHBIX
00benMHEHUsIX pernoHoB, HanpuMmep Cubupu winu JaneHero Boc-
Toka? Tak, pyKOBOAUTENb OMNHOTO M3 CaMbIX KPYMHBIX CYOBEKTOB
Poccuiickoit ®Penepaiiuu 3asiBUJI, YTO Ha TEPPUTOPUM TaHHOIO
cyOBbeKTa «B chepe 3IKOHOMUKU CIOXWINCH PHIHOYHBIE OTHOIIEHUS,
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3TO PBIHOK LIMBUJIM30BAHHBIN, a HE NTUKUI, KaK B HEKOTOPBIX pam-
oHax Poccum».

ITomoOHoOe yTBepxKIeHUE, TyMaeTcsl, €CIM He IIyOOKO OIIMO0Y-
HO, TO IO MEHbIIIEeH Mepe COMHUTEIbHO. DKOHOMMUKA CTpaHbI, Oy-
Iy9d OIMHAMWYHOM CHUCTEMOI, TIpelncTaBisiolIell coO00l ILIETOCTHYIO
COBOKYITHOCTh IPOYHO B3aMMOCBSI3aHHBIX XO3SIMCTBEHHBIX OTHOIIIE-
HUIT, MHOTOUYMCJIEHHBIX OTpacjieil HapOIHOTO XO35HCTBa, OOBEKTUB-
HO, HE3aBUCHMO OT BOJIM TOCYIapCTBa M €ro OpraHoB, a TakXKe BOJIM
CaMHUX YYaCTHMKOB 3KOHOMUYECKMX OTHOIIEHUI pacIpoCTpaHsSIeTCs
Ha BCIO TEPPUTOPUIO CTPaHBI, OXBAaThIBACT U OOBEAUHSIET BCE CYOB-
exkThl Poccuiickoit @enepanuu. I'ocynmapcTBo, B CBOIO o4epenb, 00s-
3aHO rapaHTUpPOBaTh Ha TeppuTopuu Poccum equHCTBO 3KOHOMUYE-
CKOro M MpaBOBOTO IMPOCTPAHCTBA, HaJW4YMe €IUHOrO OOIIEPOCCUi-
CKOTO pBIHKA.

KoHeuHo, gena B 3KOHOMHUKE pa3IMyHbIX cyObekToB Poccuii-
ckoii Degepaliv, B TOM YHUCIE CBA3aHHBIE ¢ GYHKIIMOHUPOBAHUEM
PBIHOYHBIX OTHOIIIEHUM, CKJIaAbIBalOTCSI HeoamHakoBo. IIpuBeaeH-
HbI€ BBIIIE KPUTEPUU KakK pa3 M MO3BOJSIOT CPaBHUBATh PETMOHBI
Mexay coboii. OmHakKo JJ000BOE IPOTHBOIIOCTABICHUE PETMOHAIIb-
HBIX 9KOHOMMK, KOIJa Y OJHMX OHa NEKJapupyercsl KaK MAeaJlbHO
pBIHOYHAS, a y OPYrMX KaK <«IuKas», BpPSI JIM YMECTHO M IUIOLO-
TBOpHO. OYeBMAHO, OECHEepCNEKTUBHO IBITAThCS CO3IaTh B POC-
CUICKOM HapOJHOM XO3SHCTBE HEKUE M30JMPOBAHHBIE PHIHOUHbBIE
0a3uchl. DKOHOMHUKA — €IMHBI HAapOIHO-XO35IMCTBEHHBI Mexa-
HU3M, U B KaueCTBE PHIHOYHOU OHA TOJBKO M MOXET «KWUTb» B Mac-
1mTabe BCeil CTpaHBbI.



Tema3
MEXAHU3M IPABOBOTO PETYJIMPOBAHVSI
MPEANIPUHUMATEJIBLCKOM NESTEJIBHOCTHU

$ 1. lonamue u cmpykmypa npagoeoti 0OCHO8bl NPeONPUHUMAMENbCMEA.

$2. Hopmamuerno-npasosas ocnoéa npeonpunumamenscméa. Illonsmue

npeonpunumamensckoeo npasa. §3. 3aKOHHOCMb U NPABONOPAIOK 8
npeonpuUHUMamensbCcKoldesmeabHoOCmu

§ 1. IlonATHE M CTPYKTYpPA NPABOBOI OCHOBBI
NpeanpPUHAMATEILCTBA

1. TToHsTHE TPABOBOI OCHOBBI BOIILJIO B OTEUECTBEHHYIO TEOPUIO
U MPaKTUKy, KOTa HAMETUJICS 3aKaT COBETCKOW BJIACTU U MPUILIO
CJIIMIIIKOM 3aMo031ajJi0o€ OCO3HAHUE HEOOXOMMMOCTU CYIIECTBEHHOTO
TMOBBIIIEHUSI POJM MPABOBOrO (pakTopa B XKU3HEAECATEIbHOCTU 00-
IIECTBa, BKJIOYas €r0 PYKOBOMSIIYID W HAMpaBISIONIYIO CUIy —
MpaBsIIy0 KOMMYHUCTUYECKYIO napTuio. Ceiiyac 3TO MOHSITUE IIU-
POKO MUCIOJIb3YETCSI B POCCUHCKOM TOCYIapCTBEHHO-IPAaBOBOM
ctpouTtenbcTBe. OQHAKO 1O CUX TTOP HE OMpeAeIeHbl O0IeTpU3HaH-
Hble 00BEM U COlep>XKaHUE MPABOBOM OCHOBBI, YETKO HE OUYEPUYECHBI
KpYT OTpaxkaeMbIX €l0 OOIIECTBEHHBIX OTHOIIEHUI U €€ MECTO B psi-
Iy CJIOXWBILMXCSI TTPABOBBIX KAaTErOPUId.

Haubonee pacrpoctpaHeHa Touka 3peHHUsI, B COOTBETCTBUU C KO-
TOpPOU MpaBoBasi OCHOBA OTOXAECTBIISIETCS C MPAaBOM B €ro rocynap-
CTBEHHO-OGUIMATbHOU (dopMe, T. €. C CUCTEMOUW JEUCTBYIOIINX
HOpM TIpaBa, 3aKpeIJIeHHbIX B 3aKOHaX, HOpMaTUBHBIX ykazax Ilpe-
s3ugeHTa P® u nocraHoBiaeHusix IlpaButenbctBa PP, deaepanbHbIX
OpraHoOB TOCYIapCTBEHHOW BJIACTHM, OPraHOB TOCYJapCTBEHHOW Bia-
ctu cyonekToB Poccuiickoii deaepaliuu U opraHOB MECTHOTO CaMO-
ynpasieHus. C TaKMMHU B3MISIIaMU Ha MPaBOBYIO OCHOBY BOOOIIE U
MPaBOBYIO OCHOBY MPEINPUHUMATEIbCTBA B YACTHOCTU COTJIACUTHCS
Henb3si. OHU HE TOJIBKO OOETHSIIOT OCHOBY, HO UM OCJHalJSIoOT ee,
CO3M1aI0T JINIIb WJITIO3UI0 TOCYNapCTBEHHON 3a00Thl O MPaBOBOU OC-
HOBe, Korga (yHKIIMU TOCyJapCTBEHHBIX OPraHOB U OPraHOB MeCT-
HOTO CaMOYMNpaBJI€HUs CBEIUCH Obl K TMPUHSITUIO BCE HOBBIX U HO-

4 Kwmnnckuit "TlpennpuHuM.npaso”
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BbIX HOPMAaTMBHBIX aKTOB 0e3 oOpeMeHeHHus cebds OTBETCTBEHHO-
CTHIO 32 MCIIOJIHEHNWE MPUHUMAEMBIX PEIIeHU.

2. IIpaBoBas OCHOBA KaK NMOHATHE OXBATHIBAET M HOPMATHBHO-TIPA-
BOBYIO 0a3y NpeInpuHUMATEILCTBA, W BECh NMPABOBOI MEXAHM3M peaju-
3alMM IOPWINYECKMX HOPM, PEryJMpyoIuX MpeanpuHIMATEIbCKYIO
nesTebHOCTh. CTpyKTypa IIPaBOBOII OCHOBBI IIPENNPUHUMATEIHCTBA
MPEACTaBISACT COO0M TUANEKTUUYECKOe €IMHCTBO MpaBa, 3aKOHHOCTHU
U TipaBomnopsaka. YTo ke maeT OCHOBaHME OTCTaMBaThb TAKOM B3TJISII
Ha TpaBoBYy10 ocHOBY? IlpaBo, 3aKOHHOCTb, IMPABOIOPSIAOK — TIJIaB-
HOE, CBOETO po/la KOCTSK B IPAaBOBOM DPETrYJIMPOBAaHUM OOIIECTBEH-
HbIX OTHOIIeHU. O0beAMHEHHBIE B OoJiee 00IIee TTOHSATUE, OHU CBSI-
3bIBAIOT B OJHO 1I€JI0€ OCHOBHBIE 3JIEMEHTHI ITPABOBOIO PEryIMpoOBa-
HUSI: UCXOMHBIM NMYHKT (IpaBOBBIE HOPMBI), IMPOIECC peanu3ainu
MPaBOBBIX IpENNUCaHU (3aKOHHOCTb) M €r0 KOHEUYHBINA pe3yabTaT
(mpaBomopsmok). [TpaBo, Kak MBIl BUAUM, €CTh HEOOXOAMMAsI IIPEITIO0-
ChLJIKA, OIOpa, Ha KOTOPOM pa3BOpauyMBaeTCs U NEMCTBYET MEXaHU3M
3aKOHHOCTH, (hOpMUpYyeTCs mpaBonopsimok. be3 mpaBa He MOryT BO3-
HUKHYTb HA 3aKOHHOCTb, HU IIPAaBOIOPSII0K, OHO €CTh MX OCHOBA.
B ykazaHHOM cMbICIe B yUeOHUKE YIIOTPEOISIETCS U CJIOBOCOYETAHNUE
«HOPMaTHUBHO-TIPaBOBasl OCHOBa» KakK 0a30BBIl, HO BCE-TaKM BCETO
JIMIITh ONWH M3 3JIEMEHTOB IIPAaBOBOI OCHOBHI.

IMompiTOXMBasE cKa3aHHOE, MOXHO IIPEIIOXHUTH CIIEAYIONIee OIl-
penejieHde IIPaBOBOl OCHOBBI: 3TO OJHA M3 OCHOB OOLIECTBA M TOCY-
apCTBa, KOTOpasi MOCPEICTBOM OTPaZKEHHs, 3aKpeIUIeHNs U peajm3a-
M MHTEPECOB POCCHIICKMX TPaXKIAH YIOPSI0UMBAET YKOHOMHYECKHE,
COolMAJIbHBbIE, TMOJMTHYECKNE M JYyXOBHbIE NPOLECCHI, MPUIAET UM KOpPH-
IUYECKH TAapPAaHTHPOBAHHYIO ONTHMAJIBHOCTh (PYHKIMOHMPOBAHUS W
pa3BuTHA.

3. MHorma B Hay4yHOIl JuTeparype WM OMUIIMATIbHBIX TOCYIapCT-
BEHHBIX PEIICHMSIX paccMaTpUBaeMoOe ITOHSITHE MCIONb3YeTCS BO
MHOXECTBEHHOM 4YHCJI€ — <«IIPaBOBBIE OCHOBBI», 4YTO BBI3BIBAET
Bo3paxeHue. O yeM Obl HU IIUTa pedb, ITOA KaKyl Obl KOHKPETHYIO
TPYNIly OOIIECTBEHHBIX OTHOIICHMWM, HAIIPUMEP CBSI3aHHBIX C TIPEI-
MPUHUMATEJLCTBOM, O0Opa3oBaHMEM, MEOUIIMHONM, TOCyIapCTBEH-
HOM, MYHULMNAAbHOU WM BOEHHOM CIY>XO00I, Mbl HU <«ITOJBOIM-
JIM» TIPABOBYIO OCHOBY, ITOCJIEIHsSI Bcerma onHa. JlaHHBINA BBIBOA CO
BCEll OUEBMIHOCTBHIO BBITEKAeT M3 Hallleii pealbHOCTU: B CTpaHe
NIEeMCTBYIOT earHas (0gHa) HOPMAaTHUBHO-IIPaBOBasl CUCTeMa, eAWHas
(omHa) 3aKOHHOCTb M YCTAHABJIMBAETCS €IUHBLINA (OOWH) ITPaBOIIO-
psSIIOK. DTO CBOE KayeCTBO OHM HE TOJBKO HE yTpauyMBamT, a, Ha-
MMPOTUB, YCUJIMBAIOT, OymIydd CHCTEMHO OOBEAMHEHHBIMM B ITOHSI-
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THE <«IIpaBoOBasi OCHOBa». O TpeX Ha3BaHHbBIX CTPYKTYPHBIX 3JIEMEH-
Tax NMpPaBOBOW OCHOBbI MPUMEHMUTEIbHO K MPEANPUHUMATENLCTBY U
MOWJIET peyb B HACTOSIIEH TeMe.

§ 2. HopMaTHBHO-NIPABOBAsA OCHOBA NPEINPUHUMATEILCTBA.
IMousATHE NPEMPUHIMATEILCKOIO NpaBa

1. IIpuctymass K pacCCMOTPEHUI0 HOPMATHUBHO-IIPaBOBOM OCHOBBI
MpeANPUHUMATEIBCTBa, HEOOXOAMMO B TIEPBYIO OYepelb OOpaTUTHCS
K TOHSITUIO, NaBIIEMy Ha3BaHWE ¢l M TIPaBOBOil OCHOBE B 1LIEJIOM, —
MpaBy, WMeEMOIIEMy KIIOYeBOEe 3HauyeHWE IS BCEl IOPUIMYCCKOMU
HayKM W TIPaKTHUKUA. BOKpYr NMpaBOMOHWUMAaHMS yXe MHOTO JIET Be-
IyTCsl TO 4yTh 3aTyXalolllie, TO BCHBIXMBAIOIIWE C HOBOM CHIIOW
IHUCKYCCUH. B HUX JOMUHHMPYIOT TpY KOHUEMNIIHMHU IIpaBa.

IlepBast — TpaAWLIMOHHAST KOHUEIILUS MAK HA3bIEAEMO20 Y3KO-
Hopmamuenozo npasononumanus. OHa TOCIOACTBOBaja CO BTOPOWM
mojoBuHBI 30-x IT. XX B. ¥ JJIWUTEIbHOE BpeMsI CYMTANach y Hac B
CTpaHe eIMHCTBEHHO IpaBmiIbHOM. COTIJIacHO eif IpaBO €CTh CHUCTe-
Ma YCTaHOBJICHHBIX (CAHKIIMOHUPOBAHHBIX) U 00eCIeYMBAEMBIX TO-
CyIapCcTBOM, B TOM YKCJIe TPUHYIUTEIbHON CUI0i, 00Imeobs3a-
TeJbHBIX TPaBHJI MOBeACHUS (IOPUANYECKUX HOPM), HampaBJIeHHBIX
Ha peryjiupoBaHue OOIIECTBEHHBIX OTHoIIeHMI. Ee HemocTaTok —
SIBHOE TpEyBeJMYeHHe B IPaBOTBOPYECTBE POJIM TOCYIapcTBa, KOTO-
poe BBICTYHaeT KaK Obl COYMHUTENIEM, CO3JaTesieM IPAaBOBBIX HOPM.
OTHOCHUTD Te WJIM MHBIC TIpaBUJia K ITPABOBBIM MM HE OTHOCHUTH, 3a-
BHMCHUT TOJIKO OT YCMOTPEHHUSI TOCyJapcTBa — TBOpIIA IpaBa.

B mocienHue Tpu gecSITUIIETHS Bce OOJbIIE CTOPOHHMKOB 3aBOe-
BbIBAa€T KOHLEMUUS «uupoko20» npasononumanus'. OHa MO CTENEHU
Mpeoa0JIeH!s] Y3KOHOPMATUBHOM TPAKTOBKM IIpaBa pPa3BETBISICTCS
Ha B¢ OCHOBHBIE M CaMOCTOSITCIbHbIC KOHIIEIIINU, B Mpeaeiax Ko-
TOPBIX, B CBOIO OYepelb, MMEIOTCS PACXOXICHUS B OTTEHKAX, JeTa-
JIIX IIHPOKOTO MOHMMaHMs TpaBa. Ha meransx MBI OcTaHaBIMBAThCS
He OyaeM, a TepeJaIuM JIUIIb CYyTh O0CUX «IMUPOKUX» KOHIIETIINIA.

OnHa M3 HUX 00BEIMHSIET aBTOPOB, KOTOPHIC MpEMIaraloT He Or-
pPaHMYMBATh MMPABO CUCTEMOM HOPM, a BKIIOYUTH B HEro TakKe Bce,
YTO CBSI3aHO C peajnu3alldeil MmpaBa, — €ro «Ku3Hb», GYHKINOHU-
poBaHMe, peallbHOEe BO3IeHCTBHE Ha OOIIECTBEHHBIE OTHOIICHUS.

' CM. 06 3TOM, Hampumep: Maavyes I. B. CripaBeTMBOCTb U I1PaBo.
M., 1977; Hepcecauy B. C. ITpaBo u 3akoH. M., 1980; Kepumoe /. A. ®uno-
co(ckre OCHOBaHUS TIOJIMTUKO-TIPABOBBIX UccienoBaHmii. M., 1986.
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M3znoxeHHBbIE CyXAEHUS BCTPEYalOT BO3paXeHUEe He TOJBKO CTO-
POHHUMKOB TPaAMIIMOHHOIO OIIpENeJICHUsI IIpaBa, HO M BBICTYIIAIO-
KX 3a ero mepecMoTp. VMU BITOJHE OGOCHOBAaHHO OTMedYaeTcs,
YTO MPEIIOKEHUSI O BKIIOYEHHH B TIOHSITHE IIpaBa KpPOME YCTAHOB-
JICHHBIX (CAHKLIMOHUPOBAHHBIX) TOCYJAPCTBOM HOPM ellle W, CKa-
K€M, TIPaBOOTHOIIECHWI, MPaBOCO3HAHMSI, CYObEKTUBHBIX MpaB HO-
CAT HENPUHUMITUAJBHBIN XapakTep M JIOTUYECKU HEKOPPEKTHHI:
MPAaBOOTHOIIECHUSI W JAPYTM€ MPABOBBIE SIBICHUS B MpELIaracMom
MHTEPIPETAllMM BBICTYNAIOT KaK MPOU3BOIHBIE OT HOPM ITIpaBa.

HaubGonee paaukanbHa KOHUEMIMS LIAPOKOTO MpaBOMOHUMA-
HUSI, pU3HAIoIIas CYIIECTBOBAHKME MPEA3aKOHHOTIO, HOTOCYIapCT-
BeHHOTOo mnpaBa. OHa HMCXOOUT W3 TAaKOTO Pa3jIMYCHUS <«IIpaBa» U
«3aKOHa», Korma IiepBoe, Oyayud SIBIeHHMEM OOBEKTUBHOIO MOPSI-
Ka, JJOTMUYECKM W UCTOPHYECKM MpeaiiecTByeT BTopoMy. CTOPOHHM -
KM JAHHOM KOHUENILMM pa3iMyaloT B NpaBooOpPA30BAHMH Ba WY-
IIMX KakK Obl mapasjielbHO IIpoliecca: OObEKTUBHBIN IIpoliecc (hak-
TUYECKOTO MPaBOOOpa30BaHUsI, B pe3yjIbTaTe 4ero oOIIeCTBOM, BCei
COBOKYITHOCTBIO OOILECTBEHHBIX OTHOHIEHH (hOPMUPYIOTCS HOPMBI
mpaBa, U (OpMaJbHBIA TPOIECC 3aKOHOTBOPYECTBA, O3HAYAIOIIMIA
opunuanbHOe MpU3HAHUE, TTPUAAHKUE TIPAaBOBBIM HOpMaM 3aKOHHOM
CHITBL.

IpuBeneHHbIE KOHLENLIMU OOBIYHO PACCMATPHUBAIOTCA KAaK ajlb-
TepHATHBHBIC, B3aMMOMCKIIIOYAIOIINE, MMPOTUBOCTOSIINE OAHA APY-
TOii, 4TO TIpeACTaBjsieTcd HeBepHBbIM. Kaxkmass U3 HUX pacKpbIBaeT
onpeneSeHHbI CYIIHOCTHBII MOMEHT B IpaBe, a B3SIThIe BMECTE,
OHM JAIOT IOCTATOYHO IMOJHOE BUACHMUE DTOTO CIOXHOTO U MHOTO-
oOpa3Horo (heHOMEHaA.

2. B mpeanpuHUMAaTENbCKON AEATEIbHOCTH KOMILIEKCHBIN, BCe-
CTOPOHHMI MOAXOA K TMTOHMMAHUIO TpaBa TakKkKe BaxkeH. B ee pery-
JINPOBAaHUU HEOOXOOWMBI U TOCYIapCTBEHHO-00S13aTe/IbHBIC MTPaBU-
Jla, ¥ MOCJieoBaTebHOE MPOBEIeHNE UX B XU3Hb. OCOObII MHTEpeC
IS MPeINpPUHAMATENbCTBA TIPEACTABISICT KOHILEMUIUsS TIpea3aKOoH-
HOro TIpaBa B roil ee 4acTu, Tiue JOKa3bIBACTCS, YTO SKOHOMHYECKHUE
W TIPaBOBbIE WHCTUTYTHI OOIECTBA (DYHKIMOHMPYIOT HEOTAEIUMO
JIPYr OT Jpyra, 4to MpaBO €CTb SBJIeHUE, JaHHOE OOBbEKTUBHBIMU
SKOHOMUYECKMMHU OTHOIICHUSIMU, a 3aKOH CyObEeKTHBHOE OTpa-
JKEHHWE MpaBa B BUIEC MO3WTHBHO YCTAHOBJIEHHOTO TOCYIapCTBEHHO-
BOJICBOTO aKTA.

BozHuKkaeT Bompoc: a 4ro 3T0 3a HOPMbI NMpaBa, KOTOpbIE JIEHCT-
BYIOT caMU TI0 cebe, 6e3 Kakoro Obl TO HM OBUIO y4acTHsI TOCYIApCT-
Ba M €ro OpraHOB, KAKOBbI MX 3HAYCHME M BO3MOXKHOCTH B PETYJIM-
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pPOBaHUU MPEANPUHUMATENbCKON AesdTebHOCTU? OTBETUTHh HA MO-
CTaBJIEHHBI BOTMPOC — 3HAYUT OMPEAETUTh KPUTEPUU, OMUPAsICh
Ha KOTOpBIE MOXHO OOHAapyXWTbh, BBIWICHUTh W3 HEOOO3PUMOTO
MHOXECTBa KacalolluXcsd MNpeanpUuHUMATEIbCTBA OOIIECTBEHHBIX
OTHOIIIEHUI, HE HaXOISIIUXCsI B cpepe MpsIMOro BO3NEUCTBUS Mpa-
Ba B (popMe 3aKOHOAATENbCTBA W PETYJIUPYEMBIX PA3JIUYHBIMU CO-
IIMaTbHBIMU HOPMaMH, T€ OTHOLIEHUS U COOTBETCTBYIOIIWE WM
HOPMBbI, KOTOpbIE UMEIOT MPAaBOBYIO MPUPOMAY, 3alpOrpaMMUpPOBAHBI
WMEHHO KakK TMPaBOBBbIE U B CWIY YKa3aHHBIX OOBEKTUBHO 3aJaHHBIX
CBOIMCTB MPU HEOOXOAUMOCTH TMOJIYYalOT O(pUIIMATbHOE 3aKperuie-
HUE B TOCyJapCTBEHHBIX HOPMATUBHBIX aKTaX. OTO, MOXalyi, ca-
Masi TpyAHasi TeopeTudeckas mpodiemMa, KOTopasi BO3HUKAET MpHU
WCCIEOBAaHUU TIpaBa B €ro IMMPOKOM MOHUMAaHWU.

J7ns ouleHKU, OonpeAeeHUsT U 0TOOpa MpeAPUHUMATEIbCKUX OT-
HOIIIEHUI TMPaBOBOrO XapakTepa M PEryJupylolIdX WX HOPM MOTYT,
Ha Hall B3MJISIA, CIYXUTb NMPUMEHSIEMbIE B €AWHCTBE CJEAYIOIIUE
KpUTEpUU. DTU OOLIECTBEHHBIE OTHOLICHUS JOJKHBI: HE HOCUTH Xa-
paKkTep CAy4YailHbIX, pPa30BbIX KOHTAKTOB OTIAEIbHBIX YYaCTHUKOB
MpeANPUHUMATENBCTBA, & UMETh IIUPOKOE PACHPOCTPAHEHUE, MHO-
TOKPAaTHYIO MOBTOPSIEMOCTh; OBITh COIMATbHO 3HAYMMBIMU U MOJIE3-
HBIMU; BbIpaXaTb OOIIECTBEHHBI WHTEpEC B TaKOW Mepe, 4TOObI
MpU BO3HUKHOBEHUU KOHMIUKTOB U WHBIX 3aTPYITHEHUN WX peau-
3amus He Obl1a 0e3pa3IuYHON OOIIECTBY U TOCYAapCTBY, HE Oomupa-
Jlach JIUIIb Ha YCMOTPEHUE CAMMX CTOPOH 3TUX OTHOIIEHUWU, HE OC-
TaBajlach WX JIMYHBIM JEJIOM, HE 3aBUCEIA OT UX JIUYHBIX CUMITaTUI
WU AaHTUTIATUA.

OOHapyXeHue JOTOCYHapCTBEHHBIX HOPM TIpaBa WMEET IS
MPeANPUHUMATEILCTBA TBOSIKOE 3HAYCHUE.

Bo-nepgbix, oHU Hepeako (pakKTUUECKU PETyaupyroT NpeanpUHU-
MaTeJbCKUe OTHOIlIeHUsi. MIcTopuky mpaBa yOeAuUTEIbHO TOKa3bIBa-
0T, 4YTO MpaBO KaK TOoCydapCTBEHHO-OO0s3aTeibHasi CUCTeMa HOPM
BO3HUKJIO U3 OOBIYAEB, KOTOPHIM TOCYJapCTBO CBOUMMU aKTaMU IMPU-
JaBajgo opuandeckyto cuwiry. O4eBUIHO, U TENepb roCydapCTBEHHO-
00s13aTeIbHOE TIPAaBO YacTO (PyHKIIMOHUPYET B Tou ke dopme. eit-
CTBYIOIIIUM POCCHUMCKUM 3aKOHOAATEJIbCTBOM MPEANPUHUMATETb-
CKUe O0blYaW TIPUPABHEHBI K ODUIMATbHBIM UCTOYHUKAM TIpaBa.
CornacHo ct. 5 'K P® o6Gbiuaem nenoBoro obopora Mpu3HaeTcs
CJIOXUBIIIEECS W HIUPOKO MPUMEHSIeMOe B KakKo-1nbo obyiactu
MPEeANPUHUMATEIbCKON JESITEbHOCTA TPAaBUJIO TIOBENECHUS, HE
MpPeAyCMOTPEHHOE 3aKOHOAATEILCTBOM, HE3aBUCUMO OT TOrO, 3a-
(UKCUPOBAHO JIM OHO B KakKoM-JIM0Oo gokymeHTe. He momyckaercs
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MIpUMEHEHHUE JIMIIb TaKUX OOBIYaeB JAEIOBOr0 000pOTa, KOTOPBIE
MIPOTUBOpPEYAT 00sg3aTeNbHBIM [JII YYaCTHMKOB COOTBETCTBYIOIIETO
OTHOIIEHUS ITOJIOXEHMSIM 3aKOHOAATEIbCTBA WIM JOTOBOPY.

W3noxeHHbIe IMOJOXEHUS IIPOIUIM IIPOBEPKY Ha MpPakTUKE U
nmoiayywnu ee moateBepxkaeHue. I[lmenym BepxoBHoro Cyma P® wu
ITnenym Briciiero ApoutpaxHoro Cyma P®, 060o0LIMB COOTBETCT-
BYIOIIYIO TPAKTUKY, B CBOEM COBMECTHOM IIOCTAaHOBJIEHUHU OT 1 MIO-
g 1996 1. Ne 6/8 «O HEKOTOPBIX BOIPOCAX, CBSI3aHHBIX C TIPUMEHE-
HHMeM 4YacTu mnepBoii I'paxmaHckoro komekca Poccuiickoit Menepa-
UUU» JadM Ha 3TOT CUeT CJeAyIOLIMe pa3bsICHEHMS: Noi 00blMaeM
JIeJIOBOr0 000poTa, Koropslii B ciwiy cT. 5 I'K P®D Moxker ObITh npuMe-
HEH CY/IOM TIpY pa3pellieHry CIOpa, BHITEKAIONIET0 M3 NpeanmpruHAMA-
TeJILCKOM JeSITeJIbHOCTH, CJieAyeT NMOHMMATh He NMPexyCMOTPEeHHOE 3a-
KOHOIATEJIb,CTBOM WM JIOTOBOPOM, HO CJIOKUBIIIEECS, T. €. I0CTATOYHO
onpeJieJIeHHOEe B CBOEM COIEPKAHMAU, IMPOKO NPUMEHsIEMOe B KAKOW-
JM00 00JIaCTH TPEINPUHAMATETLCKOM JEeATEIbHOCTH MPABWIO NOBee-
HHUs, HANpUMeP TPAIMIMHA MCIOJHEHMS TeX WIM MHBIX 0053aTejIbCTB
U T. n. OOblYali IeJIOBOTO 000pOTa MOXET OBITh MPUMEHEH HEe3aBU-
CUMO OT TOro, 3aMKCHpPOBaH JIM OH B KaKOM-JIMOO TOKyMEHTE
(omyOMIMKOBaH B MeYaTH, M3JIOXEH BO BCTYIIMBIIEM B 3aKOHHYIO CH-
JIy pelleHUuM Cyla MO0 KOHKPETHOMY AEIy, COAepXKallleMy CXOIHBIe
00CTOSITENICTBA, U T. II.).

IIpen3akoHHOE MpaBO, BKJIIOYAas OObIYaM JEJIOBOrO 00OpoTa, Hy-
KIaeTcss BO BHUMATEJIbHOM oOpamieHuu. OnepupoBaHUEe MM, KeM
Obl OHO HM TPOM3BOAMWIIOCH M KaKuWe Obl OJaropomHble IIeIM HU
MpecienoBago, Hen30exKHO OyIeT MMeTh OTTEHOK JIUYHOTO YCMOTpE-
HUSA, CYOBEKTUBU3MA, YTO CO3MaeT IPEANOCHUIKU IIJId BO3ZHMKHOBE-
HUs KoHGpAuKTOB. boiee Toro, ommpaminasca Ha Npea3aKOHHOE
MpaBoO OOIIECTBEHHO IOJIe3Has IpeAIpUHUMATEIbCKass aKTUBHOCTD,
JIMIIEHHAsT TOJKHOM YIIOPSIMOYEHHOCTM M KaKuX Obl TO HU OBLIO
¢opManbHBIX 0apbepPOB, CIIOCOOHA IPEBPATUTHCS B CBOIO IPOTHBO-
MOJIOKHOCTD, BKJIIOYAsl ITPOM3BOJL.

[ToaToMy BceMepHYIO MOIAEPKKY HAUIEXKUT OKa3bIBaTh CTPEMIIE-
HUIO IIpeAINpUHUMATeNIeil U UX OObeNMHEHUII K COOMpPaTEIbCTBY U
OIleHKe BhIpabaThIBa€MbIX IPAKTUKOM IIpaBuUjI, OTOOPY M CBOEro poaa
KoIuGUKaALMKM TeX U3 HUX, KOTOpble 00JagaloT KauecTBaMM paruo-
HaJbHBIX U cIpaBenauBbIX. Hampumep, ydactHuku BTOporo KoH-
rpecca pOCCUMCKUX IpeanpuHUMaTeseil, MMpeacTaBIsaBIINe ASTOBBIE
Kpyru u3 Bcex cyobekToB Poccuiickoit @enepauuu u 120 npodec-

" BBC P®. 1996. Ne 9; 1997. Ne 5; Bectux BAC P®. 1996. Ne 9.
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CUOHAJIBHBIX O6H1€CTBCHHle Oﬁ’beﬂ,l/lHeHI/lﬁ HallMOHAJBbHOTO IIPEa-
MpUHUMAaTeNbCcTBa, 1 HOSIOPs 1995 r. mpuHsau XapTuwo 6usHeca Poc-
CUn. C MOMCHTA MPUHATHUA OHA MOCTOAHHO OTKpPhbITA AJIA ITOAIMCA-
HUS Bcemu xenawomumu. Iloamucabuime XapTUio AOOPOBOJIBHO
MIPUHUMAIOT Ha cebsl OeccpoUyHbIe 00sI3aTE/IbCTBA, KacalolIuecs 3TU-
YECKUX OCHOB OEJIOBOIO IMOBEACHUA U B3al/lMOIleI7[CTBl/lﬂ npearnpuHu-
MaTeJield, a UMEHHO: OTKa3blBalOTCA OT NMPUMEHEHUS WU YyTIPO3bI
MMPUMEHEHUS HACUJINS KaK cIioco0a BeaeHUsl OM3Heca; 00SI3YIOTCS He
npuberaTh K HeIOOPOCOBECTHLIM (popMaM BeAcHUsST OM3Heca, OOMaHy
M YMBILLJIEHHOMY HaHECEHUIO yluepba cBOeMYy KOHTpareHty, (ajib-
cuduKaly KayecTBa ToBapa WM MPeIoCTaBIsIeMOM YCIyTU, a TaKXKe
K COOOIIIEHMIO JIOXKHBIX CBEJEHUI O cebe, CBOEU opraHu3aluu Wiu
CBOMX INMapTHEpax; CYUTAIOT JOJIKHBIM HE€ y4yaCTBOBaTb B Ji€raju3a-
O JOXOOJO0B, MMCIOIINX HE3AaKOHHOEC NJINM COMHUTEJIBHOEC C TOUYKU
3peHUs 3TUKU OM3Heca MPOUCXOXIECHWE. YUYAaCTHUKU XapTuUM, N0-
MyCTUBIIIME HapyllIeHUEe ee MOJOXEHUI, COrTacHbl C TEMU OOILEeCT-
BEHHBIMU CAaHKIMSIMU, BIJIOTh 0 00IKOTa, KOTOphIe OyAyT mpuMe-
HEHbI K HUM IPYTMMHU y4acTHUKaAMU XapTuu'.

B okTts16pe 2002 r. Poccuiickuii cor03 NPOMBIIIIEHHUKOB U MpPeJi-
MpUHUMAaTeel TPUHSII XapTUIO NeJIOBOI U KOPIIOPAaTUBHOU 3TUKH,
COTJIAaCHO KOTOpPOU OTEeYEeCTBEHHBbIE TPEANPUHUMATENN O0S3YIOTCS
CTPOUTh CBOIO pabOTy, «OCHOBBIBASICh HAa MPUHIMIIAX JOOPOTOPSI-
JIOYHOCTHU, CIPABEATUBOCTU, YECTHOCTU». OTHBIHE BCE KOHMIUKTHI
MEXIY XO3SUCTBYIOIIMMU CYObEKTaMM OyIyT paccMaTrpuBaTh He
TOJIbKO TOCYJapCTBEHHBIE CyIbl, HO U CyH YECTHU TMpeANpUHUMATEIS.

Ocobyro XapTuio AejoBOil 3TUKU B OKTsa0pe 2005 r. mommucaniu
KpynHeliine KHurousaateau Poccuu, MOJUTUKU U MOMYJIsSIpHbIE
aBTopbl. B XapTuum u3n0XeHBl TpaBWia B3aMMOOTHOIIEHUU Ha
KHUXXHOM PBIHKE.

HopmoTBopyecTBO caMux TMpeArpuHUMATENe MOJ0XUTEIbHO
3apekomengoBaio cedss B CIIIA Bo BpeMs XecToyalIllero Kpusuca
koHua 20-x — Havazna 30-x rr. mpouutoro Beka. C 1929 mo 1932 r.
MPOMBIIIJIEHHOE MPOU3BOJICTBO TaM COKPATUJIOCH MOYTU HATOJOBU-
Hy, a KanMTaJbHOE CTPOUTEILCTBO — MouyTu B 10 pa3, pa3opuioch
5 Teic. 0aHKOB. OObeAUMHEHUS TpeANlpUHUMATEIE B pasJIU4YHBIX
OTpacisgX 3KOHOMUKM pa3paboranu U npuHsau 6ojee 500 «komek-
COB YECTHOW KOHKYPEHLUU», OIMPEIESISIBIINX YCIOBUS MPOU3BOACT-
Ba, cObITa, YPOBEHb LI€H, TPYIOBble OTHOUIeHUS. VHTepecHO U To,

' Cm.: Untepdaxc-Aud. 1995. Ne 24.
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YTO KOJEKCHI, OHOOPEHHBIE MPE3UAECHTOM CTPAHBI, MOMYYAIN CUIY
3aKOHa.

Bo-emopuix, wcxoas W3 IHAPOKOTO MPABOTMOHUMAHUS, HENb3S
MPEYMEHBIIATh 0CO00E 3HAYEHUE TOCYIapCTBa B IMPaBOTBOPUYECTBE.
OdunmanbHON Culoil neicTByIOIIEro MnpaBa o01agaeT TOJAbKO 3aKO0-
HOIATENbCTBO. JlorocynapcTBEHHOE MPaBO CIYXWT MPU 3TOM HEWC-
CSIKAaEMBIM W HANIEXHBIM XKWBUTEIbHBIM MCTOYHUKOM TOCYHapCTBEH-
HOTO MpaBOTBOpYECTBA. XOTI WM POOKO, HO HaYMHAET MPOOUBATH Ce-
0e Hopory TJIOMOTBOPHAS TEHIACHIMS K BO3pPACTAONIE WHTETpPALlUN
00BEKTUBHOTO TIpoliecca (GOpMUPOBAHUS MpaBa, IMPOUCXOISIIETO
10 U HE3aBUCHUMO OT ero o(puiiMajibHOTO MPU3HAHUS, C TIPOLIECCOM
CYOBEKTUBHBIM, CO3HATEJIbHO-BOJIEBBIM, KOTJA CKJIAABIBAIOIIUMCS B
peanbHOU NEWCTBUTEIBHOCTH, MHOTOKPATHO TMOBTOPSIOIMUMCS U
WMEIOIIAM TTO3UTUBHYIO COLMATBHYIO HAIPaBIEHHOCTh MOBEIECHYE-
CKUM aKTaM TpHUIAETCS TOCYHAPCTBEHHBIA CTaTyc 0O0IIe00s13aTeNb-
HOW HOPMAaTUBHOCTH.

OTMedeHHasi TEHIEHIIMS 3HAUYUTEJIbHO IMOBBIIIAET KAYeCTBO 3a-
KOHOAATENbCTBA, CIYXUT 3aCJIOHOM TOSIBJIEHUIO <«aHTUIIPABOBOTO»
3aKOHOJATENbCTBA, O(GUIMATBHOMY 3aKPEIUIEHUIO CAyYalHbIX, He-
TUTIUYHBIX, HE COOTBETCTBYIOIIUX OOIIECTBEHHBIM MOTPEOHOCTSIM
HopM. CxilagbiBaeTCsl HOBasl CUTyallusi, KOrja JeiCTBYIollee 3aKo-
HOOATEJIbCTBO BO3MOXHO OLIEHUBATh C TOYKU 3PEHUSA €r0 COOTBET-
CTBUS TIpaBy, T. €. MPUMEHUTH MPaBO K 3aKOHOAATEIbCTBY, 0bOpa-
TUTh TIPaBO BOBHYTPh caMoro ceds. [IpaBo cTaHOBUTCS MepuUiIoOM
3aKOHHOCTH 3aKOHOB.

Takas TeHAEHUMWS O3HAYaeT, YTO MPU TOCYAAPCTBEHHO-IPAaBO-
BOM BOBZJEUWCTBAM HA T€ WJIW WHbIE CTOPOHBI MPEANTPUHUMATEIHCTBA
HAJO0 TPEXIE BCETO TIIATEIbHO W3YYUTh COOTBETCTBYIOIIYIO MpaK-
TUKY, Te HeodUlIMalbHble MpaBUJia, KOTOPBIMU YK€ PYKOBOACTBY-
IOTCSI OTE€YECTBEHHBIE MPEANPUHUMATEINA B CBOEW AEATETBHOCTH.
K coxaneHuto, Hepeako Mbl HabonaeM oOpaTHYIO KapTUHY. 3aKo-
HOJaTeIW BMECTO TMOE3[O0K B «IIyOMHKY» Poccum m mowcka Tam oT-
BETOB Ha BO3HUKAIOIIME MPaBOTBOPYECKUE BOIMPOCHI COBEPIIAIOT
JOPOrOCTOAIINE BOSXKU B APYrU€ CTPAHbl «UII U3YYEHUs OIIbITA»,
KOTOPBIA 4aCTO OKa3bIBAE€TCSI HETIPUEMIIEMBIM WA HE MPUKWBACTCS
Ha POCCUMCKON TOYBE.

3. TocymapcTBeHHO-TIPaBOBOE BO3AEWCTBHE B OOJbILIEH WM MEHb-
IIel Mepe OXBaThIBA€T BCE OCHOBHBIE chephbl MPEATTPUHUMATETHCT-
Ba, 0 4YeM MOAPOOHO OymeT CKa3aHO B Hayaje KaXAOU M3 TeM MpHU
PacCKpBITUM HOPMAaTUBHO-MPAaBOBOM OCHOBBHI 3TUX cdep. 3aech ke
OTpaHUYUMCS JIUIIb CBEAEHUSIMHU, KOTOPbIE HEOOXOOUMBI IS 00-
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el OpUeHTAllMd B OTPOMHOM MAcCCHBE COOTBETCTBYIOIIMX rocyaap-
CTBEHHO-00s13aTE/IbHBIX HOPM TIpaBa.

IlpaBoBoe peryauMpoBaHue MPEANPUHUMATEIHCKON NesATeIbHO-
CTU BeJETCS MO YEThIpEM OCHOBHBIM HAIpaBJICHUSM, KOTOPBIM KOp-
peCHOHAUPYIOT YeThbIpe KPYMHBIX OJJ0Ka HOPMATUBHBIX aKTOB.

Ilepguiii 610k ormipenesisieT BHYTPEHHUE OTHOIIEHUS B KOHKpPET-
HOM CYOBEKTEe MPEeANPUHUMATEIbCKOU NESITeIbHOCTU: TOPSAOK €ro
yupexXAeHUs, YIpaBAeHUsI U CaMOYIIpaBJIEHUsI, OpraHu3aluy Tpyaa.

Bmopoii 610k, camMblii BaXHBI U OMNpENesIIONINN, pPeryaupyer
OTHOIIIEHUS] CYOBEKTOB MPEANPUHUMATEIbCKON NESTeJIbHOCTU IO
«TOPU30OHTAJIU». CO CBOMMHU MapTHEpaMM MO 3KOHOMUYECKOU nesi-
TEJIbHOCTU: MOCTaBIIMKAMU, MOKYMaTeAIMU, TTIePEeBO3UMKAMU, CTpa-
XOBIIMKAMU U .

Tpemuii 610k pPEryaupyeT OTHOUICHUS MO <«BEPTUKAIU». MEXIY
cyObeKTaMu MpeanpuHUMATEIbCKON NeSITeIbHOCTU, C OJHOU CTOpPO-
Hbl, U OpraHamMy TOCYJapCTBEHHOU BJAacTM W OpraHamMu MECTHOTO
caMOYIIpaBJieHUsI — C JAPYroil, B TOM 4YMCJI€ C 3aKOHOAATEJbHBIMU
(mpeacTaBUTEIbHBIMUA) U UCIIOJHUTEIbHBIMU OpraHaMU TOCYAApCT-
BEHHOI BJlacTU cyObekTOB Poccuiickoit @enepannu, ¢ BBIOOPHBIMU
M MHBIMU OpraHaMU MECTHOTO caMOyMpaBJeHUs.

Yemeepmoili 640K OTMIOCPEAYET OTHOUIEHUSI CYOBEKTOB TPEAIpU-
HUMAaTEIbCTBA MO «IMaroHajan», B YaCTHOCTU C OaHKaMU U WHBIMU
KPEAUTHBIMU OPTaHU3ALUSAMM, OpraHaMu 1O BaJIOTHOMY PEryaupo-
BaHUIO M KOHTpot0. OcoOeHHOCTh 3TOro 0JioKa, JaBIasi Perysu-
pyeMbIM UM OTHOIIEHUSIM HaMMEHOBaHUE «IWaroHajJbHbIE», Ta, YTO
B HUX TeperieTeHbl TOPU3OHTAJIbHBIE U BePTUKAJIbHBIE CBSI3U Mpe-
MpUHUMATENeld CO CBOMMU MapTHepaMu. Te e 0aHKU He TOJIbKO
BBICTYIAIOT B OTHOLLIEHMSIX C MPEANPUHUMATEISIMU KaK paBHOIMpPaB-
Hble ¢ HUMU T'PaXIaHCKO-MPAaBOBbIe CYObEKThI, HO U B YCTAHOBJIEH-
HBIX 3aKOHOM CJy4yasiX W Tipefesax IMPaBOMOYHBI OCYIIECTBISATh
KOHTPOJIb 32 UX JESITEIbHOCThIO, HATIPUMED 3a LIEJIEBBIM MCIOJb30-
BaHUEM MpeANPUHUMATENSIMU JACHEXHBIX CPeACTB (KpeauTa), eciu
00513aHHOCTh UMEHHO TaKOTO0 UCTOJb30BaHUSI 3TUX CPEACTB MpEeIy-
CMOTpEeHa KPEIUTHBIM JOTOBOPOM, MO KOTOPOMY OaHK MpenoCTaBUI
MPEeANPUHUMATENIO ISHBIU.

B perynupoBaHuM mpeanpuHUMATEbCKON NEsTeIbHOCTU, 00ec-
MeYeHU 3KOHOMUYECKUX pedopM «3aleiiCTBOBAHbI» BCE OTPACIU
npaBa — roCyJapCTBEHHOE, aAMUHUCTpPAaTUBHOE, (PUHAHCOBOE, Yro-
JIOBHOE U Ap. Benyineil oTpacibio, SIApOM Cpelau HUX SIBJISIETCSI Tpa-
XJaHCKOoe MpaBo. MIMEHHO OHO onocpenyeT OTHOLIEHUSI PhIHOYHO-
ro, NpeanpUHUMATEIbCKOIO XapakTepa, T. €. T€ OTHOUIeHUS, Tie
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HEIOCPEACTBEHHO «KyeTCsl» TpealpuHUMaTeIbcKast puoblib. Of-
HOI MM 00eMMM CTOPOHAMM B 3THX OTHOLIEHMSX BBICTYHAIOT CYyOb-
€KThI TPEeANPUHUMATEIBCKON NeITEIbHOCTY — HEMOCPEACTBEHHBIE
YYaCTHUKU, TBOPLIbI HOBOW POCCUMCKOU 3KOHOMUKHM.

4. Cucrema TpaxTaHCKOTO IIpaBa HAXOAUTCS B IIPOIECCE CTa-
HOBJeHMsI. B 3aBepiieHHOM BHAE OHA OymeT BKIJIIOYATh YETHIpE
CTPYKTYPHBIX 3JIEMEHTA (YacTH TPaKTaHCKOTO IIpaBa), TpU M3 KOTO-
pbIX yxke chopMupoBaHbl. [lepsbiii OOBEANHSET «CTaTUYECKHE» HOP-
MBI TpaxaaHCKoro mpaBa. OH MOXeT OBITb paclieHEeH KaK TeOopus
rpaxagaHckoro mpasa. Yactb nepsasg 'K P®, B rmmaBax KoTopoii co-
IepXaTcs 3TM HOPMBI, BBeleHa B neiictBue ¢ 1 sHBapsa 1995 r.
(kpome 1. 4, BcTynuBIel B cuiy ¢ 8 nekadbps 1994 r.). Ilo moBoxmy
m1. 17, KoTopas ObUTa B TIOJITHOM O0OBEME «3aMOpOXKEHa» OoJyiee 4eM
Ha IIeCTh JIeT (KaK ObLIO YKa3aHO B CHOCKE K Hell — 10 BBEACHUS B
neiictBue 3eMmenbHOro Komekca P®D), mpuHaT cneuunaibHbiii Dene-
panbHbIl 3aKoH oT 16 ampens 2001 1. Ne 45-®3. OH MCKIIOYWIT
CHOCKY K I. 17 m ycTaHOBWJI NEMCTBUE MOCEAHEH HE B IOJHOM
o0obeme (cM. 00 atoM 11. 4 § 1 temnl 5). C nmpunHsaTHEM 3eMEIbHOTO
konmekca P® rmaBa 3apabGoTaia B TOJHYIO CHITY.

Bmopoii anemenm TIpencTaBlieH HOPMaMM T'PaXIaHCKOTO IIpaBa
«B JedcTBUU», «B pabore». COOTBETCTBYIOIIAs €My YacThb BTOpas
I'K P® BBeneHa B neiictBue ¢ 1 Mapta 1996 r. OHa BKJIIOYAaeT HOp-
MBI TPaXXIaHCKOIO IIpaBa O JOTOBOPHBIX M BHEIOTOBOPHBIX 00s13a-
TenbcTBax. Tpemuii ssemenm — dacth TpeTbsi K P®. Cioma BxomsT
HOPMBI JIByX KPYITHBIX MOIOTpacjeil TpaxkJIaHCKOTO IIpaBa: Hacjemd-
CTBEHHOE IIpaBO W OOIIENMpPU3HAHHbBIE MPUHIIMITEI 1 HOPMBI MEXIY-
HapoaHoro yactHoro Ipasa. Yacts Tpetbst 'K P® npunsara Dene-
paJibHBIM 3aKOHOM OT 26 Hosi0pst 2001 r. Ne 146-®P3 u BBeneHa B
neiicteue ¢ 1 mapra 2002 1. IlpaBoBOe peryanpoBaHHe WHTEIIECKTY-
aJIbHOW COOCTBEHHOCTM COCTaBUT Yemeepmbili CaMOCTOSITEIbHBIN
2/eMeHm CUCTEMBI TpaXXIaHCKOIo IIpaBa.

KoHkpeTHbIE MCTOYHMKHU TpaXkIaHCKOTOo mpaBa (aKThl, coaepkKa-
e TPaXIaHCKO-IPaBOBbIE HOPMBI) MHOTOUYMCIIEHHBI, CIOXHBI U
pa3HooOpa3Hbl. OJHOBPEMEHHO MEMCTBYET 3aKOHOIATEIbCTBO pa3-
JIn4YHbIX rocymapcrB: Poccuiickoit ®enepauun, CCCP u PCOCP.
®enepanbibiM CobpanneM, IlpesuneHTom u I[lpaBUTENBCTBOM Ha-
MEYEeHBbl KOHKPETHBIE MEphl MO NAJIbHEUIIEMY YIY4YIIEHUIO Tpax-
JIAHCKOTO 3aKOHOJATE/bCTBA .

*C3 P®. 1999. M> 33. Cr. 4109: Ne 41. Cr. 4904; Ne 42. Cr. 5071.



§ 2. HopmaTuBHO-1IpaBOBasi OCHOBA MpeaNpUHUMATEIbCTBA 107

3nauenune 'K P® B cucreme peryiMpoBaHUs TpeanpuHUMA-
TEJIbCKOU JesATeTbHOCTH O4YeBUAHO. BbIcKazaHO gaxe TpenioXeHue
0 TOoM, 4TOOBbl 21 OKTA0pss — AeHb, Korma [ocymapcTBeHHas [yma
MpUHSJIA ero MEPBYIO YacTh, — OBUIO OOBSBIEHO OOIIEHALIMOHATIb-
HbIM JIHeM poccuiickoro npeanpuHumarens. EcTb u apyrasgs MHU-
mMatuBa: OOBSBUTH BcepoccuiickuM JHEM MpeanpUHUMATENs
TpEThe BOCKPECEHbE arlpesisi B MaMsITh O ToM, yTo 25 ampens 1785 r.
Obuta ornaimieHa «I['pamMoTa Ha mpaBa W BBITOABI ropojgam Poccuii-
ckoit Umnepun» Exatepunsl I, rae BnepBbie B pOCCUNUCKOUN UCTO-
pUd HOPMATUBHO 3aKPEIUISIUCh CTAaTyC U MPUBUJIETUU PYCCKOTO
KyIeyecTBa Kak oco6oro, tperbero cocyiopusi. B 'K P® HeT miaBbl
WU pas3fefyia, MOCBSIIEHHBIX TOJbKO MpeANpUHUMATENbCTBY. Ero
0oco0ble MpeANpUHUMATEIbCKUE MpaBUia PacCCPENOTOUYECHBI 10 BCEMY
Konekcy, comepxatcs B ct. 5, 23, 25, 132, 401, 492 u MHoOrux apy-
rmx. Mx Hago peaqn3oBbIBaTh BMECTE ¢ 0osiee OOLIMMU, OTHOCSIIIU-
MUCS KO BCEM CYObEeKTaM TpakJaHCKOTo IpaBa, a B 1LIEJIOM OHU 00-
pa3yloT rpaxaaHCKO-MPaBOBYI0O HOPMATUBHYIO 0a3y pexuma Mpei-
MIPUHUMATENILCKON NEATEIbHOCTH.

5. Pa30pocaHHOCTh IOPUANYECKUX HOPM, PETYJIMPYIOLIUX IpPea-
MPUHUMATEIBCKYIO AESITEIbHOCTh, MO Pa3MYHbIM OTPAC/SIM TIpaBa
M 4aCTO OTCYTCTBUE MX CHUCTEMATU3ALMU BHYTPU TOCIAEIHUX TOAYAC
TMOPOXIAI0T HECOrJIaCOBaHHOCTh, MPOTUBOPEYUBOCTh, HECOBIIAAAIO-
1ee, a ToO U MpsSIMO MTPOTUBOTIOJOXHOE TOJTKOBAaHME 3TUX HOPM, BbI-
3bIBAIOT HEMaJIble TPYAHOCTH B IpaBOpeasu3allMOHHOU, B TOM YUC-
Jie TIpaBOMPUMEHUTENbHOM, TpakTuKe. CIOXUBIIASICS CUTyalMs
MOABEPrHyTa pe3Koil Kputuke B nociaaHusx IIpesugenta PO 2001 u
2002 rr. B yacTHOCTM, MPOTUBOpEYMBAas U HEBHSTHAas 3aKOHOIA-
TeJibHas 0a3a BBI3BIBAET OIpEACICHHbIE TPYAHOCTU B JESITEIbHOCTU
apouTpaxHbIX cynoB. «Cyapsl WM WHOW MpaBONPUMEHUTENb, — TO-
Boputcs B IlTocmanum 2001 1., — MOXET IO CBOEMY YCMOTPEHUIO
BBIOMpaTh HOPMY, KOTOpasi KaxeTcsi eMy HauOosiee MpuemMeMOi.
Kak pe3ynbrar, Hapsily ¢ «T€HEBO 3KOHOMUKOW» y Hac yxe ¢dop-
MUPYETCS U CBOETO pojia «TeHeBasi CTUllMsI». Kakue ke MpoOJeMbl
MMEIOTCS B 3TOM 3aKOHOJATeIbCTBE — HA30BEM €ro 3KOHOMUYE-
CKHUM, KOTOpbIE pellalTcs ceiyac u OymyT pemiatbcs B Oymyiiem?
HazoBeM HekoTOpbie U3 HUX.

A. KayecTBO 3KOHOMUYECKOT0 3aKOHOAATEJbCTBA HEOTHAEIUMO
OT KayecTBa HOPMATUBHO-TIPABOBOTO PETYJIUMPOBAHUSI OOIIECTBEH-
HBbIX OTHOIIIEHWI B CTpaHe B 1ejoM. M camas BaxHas mpoOsiema
3/leCb — rapMOHU3allMsl BCel HOPMATUBHO-TIPABOBOW OCHOBBI 00-
IIECTBA U rOCydapcTBa, MpUJaHUE €l CTPOMHOW CUCTEMHOCTH, HE-
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IoIylleHue npotuBopeunii Mexay Konctutyuuein PO u KoHCTUTY-
UMM, ycTaBaMu cyObekToB Poccuiickoit Denepanuu, mexny de-
IepaIbHBIMM W PEeTMOHAJIBbHBIMM 3aKoHaMmu. OIIaCHOCTH COCTOUT B
TOM, YTO 3TH MHPOTMBOPEYMS MOPOXKIAIOT HETaTUBHYIO LIEITHYIO pe-
aKIIMIO Ha pernoHaJbHOM ypoBHe. Ha 6a3e mpoTMBOMpaBHBIX MOJO-
XKEHUM KOHCTUTYLIMI, YCTAaBOB M 3aKOHOB CyObeKTOB Poccuiickoii
denepaliiy TPUHUMAKOTCS CTOJIb XK€ MPOTUBOIMPAaBHbIE HOPMAaTUB-
Hble UM MPaBONPUMEHMUTENbHBIE aKThl PAa3JIMYHBIMM OpraHaMU MC-
MOJIHUTENIbHOM BlIacTu cyobheKToB Poccuiickoit Mdeaepanuu, opra-
HaMy MECTHOI'O CaMOYMpPaBJE€HUS, XO3IUCTBYIOIIUMU CYObEKTaMU,
YTO MOAPBIBAET MPABOBOM MOPSIAOK, OCIA0ISIET POCCUMCKYIO TOCYy-
IapCTBEHHOCTb.

B namaxumBanum 3¢G@(EKTUBHBIX SKOHOMMWYECKMX OTHOIICHUM
ocoboe 3HAaYCHUE MMEIOT YCTAaHOBJIIEHME HEMPOTUMBOPEUYMBOM MpaBO-
BOl OCHOBBI €IWHOrO OOIIEPOCCHUMCKOTO phIHKA; (pMHAHCOBOE M
KPEIUTHOE PEeTyJIMpOBaHUE, OCHOBBI LIECHOBOU MOJUTUKU; IpaXIaH-
CKOe 3aKoHomaTelabcTBO. Bce ato cormacHo Konctutyuuu P® otHe-
CEHO K MpeaMeTaM UCKJIOUMTENbHOTro BeaeHust Poccuiickoit Mene-
panun. K coxaneHuo, UMEIOT MecTo (akThl, Korma cyobekTol Dene-
palMy BTOpPraloTcs B MpeaMeThl BeaeHust Poccuiickoii Penepaunu,
MIPUCBAaUBaAIOT cebe IMOJHOMOUYMS (elepalbHBIX OPraHOB TOCYdapCT-
BEHHOM BJIACTH, YTO, €CTECTBEHHO, BeleT K nedopMalliid peIHOYHBIX
9KOHOMMYECKUX OTHOIIeHuI. He mpekpainaercd omacHas mist Poc-
CUM KakK IMpaBOBOIO TOCydapcTBa IPpaKTHKa, KOrJa 3aKOHOAATeJIbHas
BJIACTb CBOEBPEMEHHO HE pearupyeT Ha mocTaHoBiaeHUS KoHcCTuUTy-
mmoHHoro Cyma P® o HeoOGXOOMMOCTH TIPUBEACHHUS IEUCTBYIOIIETO
3aKOHOJATENbCTBA B cooTBeTCTBUE ¢ KoHcTuTyumeit PO.

b. IloBhllIeHNIO KayecTBa HOPMAaTHBHO-ITPABOBOIO PEryJIMpOBa-
HUSI MNpeaNpUHUMATEIbCKOU NESITeNbHOCTH, OOECIEYEHUIO €ro
€IUHCTBa, IIPEOAOJECHUI0O NPOTUBOPEUYMBOCTU CIIOCOOCTBYET HBI-
HEIIHSS MpaKTHKa 3aKJIIYEeHUsT JOrOBOpOB, moamuchkiBaeMbix Ilpe-
sugeHToM P® u tnaBamu cy6bekToB Poccuiickoit ®Demepauun, o
npeKpalleHUU AEUCTBUS paHee 3aKJIIOYEHHBIX TOTOBOPOB O pasrpa-
HUYEHUM TPEAMETOB BEICHUS M MOJIHOMOYMM MEXIy opraHaMu ro-
cynapcTBeHHOM Biact Poccuiickoit Depepanii M opraHaMu TOCY-
IapCTBEHHOM BIacTU cyoObekTOB Poccuiickoit Peaepaunu. Jloropo-
pBl TOAYac CTaBWJIM B HEpPAaBHOE 3KOHOMMUYECKOE ITOJIOXKEHME 3T
CyOBEKTbl M COOTBETCTBEHHO XO3SIMCTBYIOIIMX CyOBEKTOB, paboTaro-
IIMX B Pa3IMYHBIX PETMOHAax CTpaHbl. BOJBIIMHCTBO TaKMX JOTOBO-
pPOB MpeKpaTWIN AeHCTBOBAaTbh BBUIY HOCTMIKEHHUS LieJel, KOTOphIe
CTaBWJIMCH TNPY MX 3aKJIIOYECHUU.
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B. lns moBbilIeHUST KayecTBa 9KOHOMMYECKOTO 3aKOHOJATeb-
CcTBa HEOOXOAMMO:

3aBEPIINUTh €ro KoaudukKaluio TaMm, Iae 3TO BO3MOXHO;

NPUHATL GdeaepajbHble 3aKOHBI, TPEIYCMOTPEHHbIE YacTSIMU
nepBoii, Bropoii u Tpetheil 'K P® (00 MMMyHUTETE TrocynapcTBa U
ero cobcTtBeHHOCTH — CT. 127 u np.);

MPUHSATH 3aKOHBI, KOTOPbIe XOTS M He mpenycMoTpeHbl 'K PO,
HO HEOOXOAUMBI JIJIsT HOPMAJIbHOTO (PYHKIIMOHUPOBAHUSI PHIHOYHBIX
otHoweHuii. Tak, B 'K P® umeercst m1. 58, nmpusBaHHasl peryjampo-
BaTh «IPOBEEHWE UTPp U mapu». B Hell Bcero nBe cratbu. KMropHoe
XK€ TMPEeANPUHUMATENBCTBO — TOTAJU3ATOPbI, Ka3WHO, 3aJIbl UTPO-
BbIX aBTOMaTOB W T. J. — TIOJYYUJIO OBICTpOE pacHpoCTpaHEHUE.
Jluiie B MockBe mogoOHBIX 0ObEKTOB HACUUTHIBAIOTCSI MHOTUE COT-
Hu. OmHako pa3pabaThiBaeMbIii B T€UEHUE HECKOJBbKUX JIeT (ene-
pajibHBIM 3aKOH, KOTOPBIM ycTaHaBiMBaJ Obl mpaBuja urp, locy-
JapcTBeHHas [lyma Tak ¥ He cMorjia MpUHATh. B pe3ynbTate 3TUM
3aHUMalOTCsA cyobekThl Penepauuu. Hanmpumep, MpUHSIINA peTHo-
HaJibHBIE 3aKOHBI: MockoBckasi ropoackasa yma — «O pasmelie-
HUU OOBEKTOB UTOPHOTO OM3HECa Ha TeppUTOpUU Topoga MOCKBBI»,
3akoHogateabHoe cobpaHue Ilepmckoit obmactu — «0O0 opraHu3sa-
LIMM UTOpHOro O6u3Heca Ha Tepputopuun [lepMckoro kpasi», XOTs He-
00XOIUMBI eIMHbIE 00IEepOCCUCKUE TIpaBUia OpraHU3alluu U Mpo-
BeaeHust urp. IlocranoBnenuem IlpaButenbctBa PP or 21 nekabps
2005 1. Ne 793 ycTaHOBJIEHO, UTO YMOJHOMOYEHHBIM (heaepaibHbIM
OpraHOM WCIOJTHUTEJIbHOW BJIACTU, OCYUIECTBISIOIINM (DYHKIIUU TI0
BbIPaOOTKE TOCYNAapCTBEHHON MOJIWUTUKU U HOPMATUBHO-TPABOBOMY
peryJiupoBaHuio B cdepe opraHM3allMu U TPOBEAEHUS a3apTHBIX
urp u napu, seasgercs Munpun Poccun'. C 1 ausapsa 2007 T. BCry-
mun B cuy DenepanbHbiit 3akKoH oT 29 mekabpst 2006 r. Ne 244-D3
«O rocymapCTBEHHOM pPEryJUpOBAaHUM JESTEJILHOCTU MO OpraHu3a-
IIUU Y TIPOBEJCHUIO a3apTHBIX WUTP...». YUUTHIBAsS BBICOKYIO KPUMMU-
HaJU3alUI0 UTOPHOTO MpEeANpPUHUMATENIbCTBA, OHO BBIBOJUTCS U3
TOPOJIOB M HACEJICHHBIX MYHKTOB U COCPENOTOUYMBAETCSI B YEThIPEX
WTOPHBIX 30HaX — JIByX B eBporelickoit yactu Poccun um mo onHoi
B Cubupu u Ha HanbHem Bocrtoke.

6. HopMaTtuBHO-1IpaBoOBasi OCHOBA IMpeANPUHUMATEIBCTBA BECh-
Ma noaBuxHa. OHa MOKHA OTBeYaTh HE TOJIBKO MEHSIIOIIMMCS 3a-
MpocaM OTEUYECTBEHHOIO MPEeANPUHUMATEIBCKOIO COO0IIecTBa, HO U
COOTBETCTBOBaTh MecTy Poccuu B MUpPOBOII 3KOHOMUKE, Ha YTO 00-

C3 P®. 2005. Ne 52. Y. 111. Cr. 5755.
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patun ocoboe BHuMaHue I[Ipesugent P® B ITocmanum 2006 r. Cy-
IIECTBEHHBIN MEePecMOTp ACUCTBYIOIIETO 3aKOHOAATENIbCTBA BbI3OBET
npeAcTosiiee BCTYIUIEHUWE Hallleli cTpaHbl BO BceMUpPHYIO TOProBylo
opranuzanuo (BTO), motpebyercs mMpuBsi3Ka HbIHEUIHENH HOpMa-
TUBHO-TIPaBOBOl OCHOBBI TMpeANPUHUMATENbCTBA K CTaHAapTaMm,
CIIOXMBIIUMCS B TOCYIapCTBaX, BXOMSIIUX B BTy OpraHU3aluio.
ITpuBeneM nuib onuH npuMep. CpaBHeHME, OlleHKAa 9KOHOMUYE-
CKOTO COCTOSIHUSI XO3SIMCTBYIOIIMX CYOBEKTOB, 9KOHOMUK pa3iny-
HBIX CTpaH B LIEJIOM IPOBOASITCS Ha 0a3e JaHHBIX OYXraJTepCKOTO
yyeTa. YToObI TOCHENHUE CIYXWUIW HAAEXXKHBIM MEPWJIOM sl CpaB-
HEHUS W BBIBOIOB, JUISl ONIpeAeseHUs] MePCIeKTUB SKOHOMUYECKOTO
pa3BUTHUSI HAa MUKPO- W MaKpOYPOBHSIX, CaM OYXTaJITEpCKUI ydeT
HaJJIeXKUT BECTU IO OAMHAKOBBIM MpaBuiaM — cTaHmaptaM. OmHa-
KO, KaK OTMeYaloT CMEeLUaJUCThl, POCCUNMCKHUE CTaHAApThl OyXraj-
tepckoro ydera (PCBY) 3amMerHO OTIMYaIOTCS OT MeXAYHApPOMTHBIX
craHgapToB puHaHcOBO# ordeTHOCTH (MC®O). VX mpuMeHeHUe,
CKaxeM, K OTHOMY U TOMY Xe OaHKy UM WHOMY XO3SIMCTBYIOIIEMY
CyObeKTy JaeT COBEpIIeHHO pa3jM4yHOe TpeacraBlieHue o ¢akTuye-
CKOM COCTOSIHUM H3y4aeMOro cyObeKTa, YTO MpemsITCTBYeT KakK Ha-
JIAXKMBAHUIO HaIeXallX MapTHEPCKUX KOHTAKTOB MpelnpuHUMa-
Tejieii BHYTpU CTpaHbl, TAK U MHOCTPAHHBIM WHBECTUIIMSM B Hally
9KoHOMUKY. [ns npoasuxeHus cucrembl MC®O Ha poccuiickoe
MpaBOBOE MOJie TOTOBUTCS 3aKOHOMPOEKT «O peryiupoBaHUU Oyx-
raJITepCKOro ydyera U (puHaHCOBOW OTYETHOCTU».

7. C Havyayla 3KOHOMHMYECKUX peopM M Pa3BUTHUSA MIPEIITPUHU-
MaTelIbCTBA aKTUBHO OOCYXHAaeTCsT BOIPOC O TOM, CYIIECTBYET JIH
HapsAoy ¢ TpaXIaHCKUM TIpaBOM U cOoOTBeTcTByIOIIMM emy 'K P®D
TaKXe TMpaBo MpeanpuHuUMaTelbckoe. [1o 3ToMy MOBOLY BBICKa3aHBI
IBe TIONSIpHBIE TOYKU 3peHMsA. OmHa CBOAMTCS K TOMY, YTO TpaXk-
MAaHCKOE TPaBO BMECTE C OPYTUMU YK€ CIOXWBITUMUCS OTPACISIMU
IpaBa CIIOCOOHO B ITOJTHOM Mepe OOCIYXKMBaTh MPEIIIPHHUMATEThb-
CKMI CEKTOp 3KOHOMHUKHU. BTopas WcXomuT u3 HeoOXOIMMOCTH
KOHCTPYMPOBAaHUS OTAEIBbHOM OTpaciyd TpaBa — TIpeINpUHUMA-
TETBCKOTO M pa3paboTKM MpeANPUHUMATEIBCKOTO KomeKca.

JlyMaeTcs, TIpaBbl aBTOPHI TTEPBOI TOYKM 3peHMsA. HopMmbl, pery-
JIUPYIOIINE TPEANPUHUMATETBLCTBO B €0 CYINTHOCTHOM TIPOSIBIIC-
HUU — JeSITeTbHOCTh IO CUCTEMAaTUICCKOMY TTONyUYSeHUIO TTPUOBLIH,
OPTaHWYHO CJIUTHI C TPaXTAaHCKUM ITPaBOM U HEOTIEIMMBI OT HEro.
TakoBa TpaguIMsT POCCUMCKOTO TOCOBETCKOTO M HBIHEITHETO 3aKO0-
HOZATeNbCTBA. [JIaBHOE X€ COCTOMT B TOM, UTO CIIOXMBIIAsSCS 3a
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MHOTHE HeCSTUJIETUSI OTpacyieBasi CTPYKTypa IipaBa HE €CTb IUIOJ
CYyOBEKTUBHOTO YCMOTPEHMsI, OHAa OOBEKTUBHO JI€TEPMMHUPOBAaHA.
Cucrema mnpaBa, 1uddepeHUIMpoBaHHas Ha OTpaciu Mo NpeaMeTy U
METOIy MPaBOBOIO PETYJIMPOBAaHUS, OXBAThIBAe€T COOOI BCE PErysM-
pyeMble paBoM OOIleCTBeHHBIe OTHOIeHUsl. HoBasi orpacib IpaBa
MOXeT chopMUpOBaThC JUIIb B Clyyae, €CliM B peajbHOU JOeicT-
BUTEJIbHOCTU BO3HUKAIOT KAaYe€CTBEHHO HOBBIE OOIIECTBEHHBIE OT-
HOIIIEHUS, KOTOPHIE IO TPeAMETY U METOMy MPaBOBOTO PEryJIvMpoBa-
HUSI He YKJIAAbIBAIOTCS B yXXe CYIIeCTBYIOlIMe oTpaciu. [Ipearpu-
HUMAaTeJIbCKUE OTHOIIEHUSI TMOAOOHBIMU MpU3HAKaMU He 00JIanaoT:
OHU Bce 0e3 MCKIIOYEHMsT PEeryIvupyroTcs HOPMaMM TPaaMIIMOHHBIX
orpacieii mpaBa. Pedyb MOXET WATHM JIUIIb O KOHCTPYWPOBAHUM
«IIPeANPUHUMATEIBLCKOTO IpaBa» Ha 0a3e CYIIECTBYIOIIMX TPaIUIIM-
OHHBIX OTpacjeil MyTeM BBIYWIEHEHUS M3 HUX HOPM, OTHOCSIIUXCS K
MpeAIPUHUMATELCKON NeITeIbHOCTH, T. €. O BTOPUIHOM, KOM-
MJIEKCHOM, MNPOU3BOAHOM TIipaBe. Takum o0Opazom, BO3MOXHO
(B 3aBUCHUMOCTH OT MPaKTUIYECKOHN IeJIeCOO00Pa3HOCTU U CYyOBeK-
TUBHOTO YCMOTPEHHUsI) KOHCTPYUMPOBAHME JIIOOBIX «IIpaB» —
CEJIbCKOXO3SIMCTBEHHOTO, aBTOTPAHCIIOPTHOTO, MEIWIIMHCKOTO,
TyMaHUTapHOTO U T. . Bo m3bexaHue MyTaHUIBI WX MpaBUJIbHEE
0003HaYaTh Yepe3 COOTBETCTBYIOIIME 3aKOHOIATEIbCTBO, HOpMa-
TUBHO-TIPAaBOBYIO OCHOBY, UTO OHM W MPEACTaBISIOT CO00i B Heil-
CTBUTEJIBHOCTH.

8. OtnmaBasi JOJKHOE BEOYLIMMCSI JUCKYCCHUSIM MO TOBOAY Mpe-
MPUHUMATEIBLCKOTO TIpaBa, CJemyeT BMECTe C TeM MUMETh B BUIY, YTO
W3ydYeHUEe TPaBOBOTO PETYJIMPOBaHUS MPEANPUHUMATEIbCTBA UMEH-
HO KakK TpennprMHUMATeIbCKOTO TpaBa IpemaycMoTpeHo Iocymapct-
BEHHBIM 00pa30BaTeIbHBIM CTaHAapTOM. M BceM CTajJKUBalOIIMMCS
C NaHHOW mpoOJieMO HaMJIeXUT UCXOAUTh U3 ITOr0 JEUCTBYIOILIETO
HOPMaTUBHOTO MPEAINMCaHUS, YTO OOSI3bIBAET M aBTOPa HACTOSIIIETO
yueOHUKa ChOpMYIUPOBATh OehUHULUIO NOHAMUSL NPEONPUHUMAMENb-
cKoeo npasa. VI3MOXEeHHBIE BBIIIE PACCYXICHUS TTO3BOJISTIOT OMpEIe-
JUTH €ro KakK CHUCTEMY IOPUIAMYECKHMX HOPM, PEryJMpYIOIIHX O0lecT-
B€HHbI€ OTHOILIEHUA, IaAe OIlHOﬁ U3 CTOPOH WA o0euMu CTOPpOHAMH
BBICTYNIAIOT NpEANpUHUMATE]IN.

B npuBeneHHOM oIlpeneieHNU 1eJecoo0pa3Ho 00paTUTh BHUMA-
HUE Ha CJIeMyIOIINe MOMEHTHI:

a) HOpPMBI NPEeINPUHUMATEILCKOTO MpaBa ComepxKaTcs IIaBHBIM
0o0pa3oM B TpaIUIIMOHHBIX OTPACISX MpaBa, MPU3BAaHHBIX OBIThH ITEepP-
BUYHBIM PETYJISITOPOM OOIIECTBEHHBIX OTHOIIEHMWM, B KOTOPBIX MO-
IyT y4acTBOBaTh Hapsily C APYTMMU CyOBEeKTaMM TakXKe IpeaIpUuHU-
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MaTenu, — KOHCTUTYIIMOHHOM, TPaXXAaHCKOM, aIMUHUCTPATUBHOM,
(MHAHCOBOM M HMHBIX. DTO OOCTOSITENLCTBO CHUMAET BOIMPOC 00 uc-
MOYHUKAX COOCMBEHHO NpeOnpuHUMamenbckozo npasa. mMu ciyxart
WCTOYHUKMU COOTBETCTBYIOIIMX OTpacieil TpaBa B TOW 4YacTh, B
KOTOPOW OHW PETYIUPYIOT OOIECTBEHHBIE OTHOIIEHUSI C YYaCTH-
eM npemnpuHumarencii, HanpuMmep Kounctutryuus PO, I'K PO,
KoAIl P®, HK P® u gp. IIpoGieMbl IIpaBOBOTO peryJIvMpoBaHUSI
MPEeANPUHUMATEICKON JESITETbHOCTU WCCIAEAYIOTCS C TMO3UIUHI
KOHCTUTYLIMOHHOTO, (PMHAHCOBOTO, TpaxkAaHCKOTO, TPYAOBOTO U
JpYTMX oTpacieii mpasa'.

Tem cambIM MbI MOJIydaeM OTBET M Ha BOIIPOC O Memode npeo-
NPUHUMAMENbCK020 Npasa, T. €. O CIOco0ax peannus3alui HOPM 3TOTO
npaBa. Kak M3BeCTHO, METOA HapsAy C MPEAMETOM TMPABOBOTO PETY-
JIUPOBAHUS WCIIONB3yeTCs KaK OOWH U3 KPUTEPUEB MOAPA3ICICHUS
cucTeMbl TipaBa Ha oTpaciu. CrenoBaresbHO, MpeANpUHUMATEb-
CKO€ TPaBO HE MMEET CBOEro, TOJIBKO €My MpUCyIlero meroma. Ero
HOPMBI TIPOBOJSTCSI B KU3Hb METOAAMM, CBOMCTBEHHBIMU TOU Tpa-
IUIMOHHOW, HA30BEM €€ POAUTEIbCKOW, OTpacid IMpaBa — TIpax-
TAHCKOMY, aAMUHUCTPATUBHOMY, (DMHAHCOBOMY U T. NI., K KOTOPOH
OHU TPUHAMIEXAT TEHETUYECKH, MO TPOUCXOXICHUIO U B TMpeaenax
KOTOpOU MPUBIEKAIOTCS IS PETYJIUPOBAHUS NPEANPUHUMATEb-
CKMX OTHOILICHUI;

0) camMoe TpymHOe B KOHCTPYMPOBAHUU TPEIITPUHUMATETBCKOTO
MpaBa — TIpUAaHWE CUCTEMHOCTH ero HopMaM. OTHeNbHBIC yIeHBIe
«IIPeOmoJIeBalOT» TPYAHOCTh TaKUM OOpa3oM, 4To B (OpMyIHpye-
MBIX MU OTpeNeIeHUSIX TpeliaraloT paccMaTpuBaTh MPEITPUHM-
MaTeIbCKOe TIPaBO KaK COBOKYITHOCTH IIPABOBBIX HOPM, DPETYIIM-
PYIOIIUX MPEeaNTPUHUMATETLCKIE OTHOIIEHUS, C YeM TPYIHO COIa-
cuThcs. «COBOKYITHOCTE» — TEPMHUH MEHee CTPOTHil, 4eM TEepMHH
«CHCTeMa», TIO3BOJIIONINI MOBOJTBHO-TAKM TPOM3BOJILHO paccpe-
MOTOYMBATh COOTBETCTBYIOIIWI HOPMATHUBHBIM MaTepuayn. Mexmy
TEM TIPaBOBBIE HOPMBI, MHCTUTYTHI, MOOOTPACTH, OOpa3yIOIIHe JII0-
Oyl0 oTpacib TpaBa, He TPEACTABISIOT COOOM TPOCTYIO COBOKYII-
HOCTb, HEKOE¢ MX cOoOpaHWe, a HOJDKHBI OBITh NPUBEIEHBI B CHCTE-
My — CHCTEMaTH3MPOBAaHBI, T. €. CTPOTO YIOPSIIOYCHBI, B TOM YHC-
Jle MepapXWJHO PaCITOJIOXEHBI MexXmy coboif. Ilo3ummsa aBTopa IO

' Cwm., Hanpumep: beavix C. B. CBobona MpeAllpUHUMATENbCKON Aesi-
TEJIBHOCTU KaK KOHCTUTYIIMOHHO-TIpaBoBasi Kateropusi B Poccuiickoii Pe-
nepaunu. CI16., 2005.
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JTaHHOW MpoOJieMe HM3JI0KeHa BO BBEACHUM K HACTOSIIEMY Yy4eO-
HUKY,;

B) YETKHUM KPUTEPHEM, MO3BOJISIIOIIMM BbIACIUTD MpeAIIpUHUMA-
TEJIbCKOE M3 YKMCJIa MHBIX MPAaBOOTHOILIEHUM, CIYXUT (haKT ydyacTus
B HEM mpeanpuHumMaresis. Bropoii cTopoHO#T MpaBOOTHOIIEHUS MO-
3KeT OBbITh IPYroi MmpearpuHruMarelb, paBHO KakK JI000i MHOH CyOb-
eKT TpaBa — TpaxJIaHWH, FOCYIapCTBEHHBI WM MYHUIIAIIAJIbHBIM
CITy>Kalllvii, BIacTHasl CTpyKTypa u T. A. Ilo aToMy KpuTepuio mpem-
MPUHUMATEJIbCKHUE IPABOOTHOIIEHUS MOXHO KjiIacCU(pUUUPOBATH
Ha <«4MCTble» MPEANPUHUMATEIbCKHUE TPABOOTHOLICHUS C ydyacTUEM
B HUX TOJIbBKO NpennpuHUMaTeIeil U WHbIE MPeANIPUHUMATEIbCKUE
MPaBOOTHOLIEHUS, TAe MpeanpuHuMaTesb (MpearnpuHUMaTeNIn)
TpeaCcTaBiseT JIUIIb OAHY CTOPOHY, a APYTYIl0 — JII0OOOU MHOM CcyOb-
eKT TIpaBa;

I') IpeaNpUHUMATEIbCKOE IMPAaBO PEryJupyeT He TOJbKO 3KOHO-
MUYECKME OTHOIIEHMsI, B KOTOPBIX OAHA WM 00€ CTOPOHBI — TIpeld-
MIpUHUMATEIU, HO TaKXe COILIMaJbHbIe U MHbIE OOIIECTBEHHBIE OT-
HOIIIEHUSI C MX ydyacTHEM. 31eChb MOXHO HabJiogaTh cBOoeoOpa3Hoe
paccioeHue IMpeanpuHuMareaeil kak cyobekToB mpapa. Ilpeanpu-
HUMAaTEeJIbCKOE MpaBO pacHpOCTPaHSIETCS TOJbKO Ha T€ OOIIECTBEH-
Hbl€ OTHOIIEHUS, B KOTOPBIX MPEANPUHUMATEIN BBICTYIIAIOT UMEH-
HO Kak TakoBble. [loBeneHue (IesATENbHOCTb) ITUX XK€ JIUI] MIPU UX
YY4aCTUM B KaKUX-TO OOIIECTBEHHBIX OTHOIIIEHUSIX B MHOM KayecTBe,
T. €. He o0siamasi cyObeKTMBHBIMU TMpaBaMU U O0SI3aHHOCTSIMU TTPE-
NpUHUAMATENEN, PEryaupyeTcs IpyruMU oTpaciisiMu npasa. Hampu-
Mep, IpaxknaHe-TIpeINpUHUMATEId YJ4acTBYIOT B BblOopax Ilpesu-
nenta P®, nenyratoB I'ocymapcTBeHHO# JIyMbI Ha OCHOBE HOPM
KOHCTUTYLIMOHHOTO MpaBa.

B HayuyHOUl M y4yeOHOW JuUTepaType akKTUBHO OOCYXHaeTcs BO-
MIPOC 0 COOMHOWEHUU NPasa NPeoOnpPUHUMAMENbCK020, KOMMEPUECK 020
U X03slHCMBeHH020. YXe OJHO TO, YTO B KayeCTBE IPETEHAEHTOB Ha
peryJIMpoBaHUE TPUMEPHO OIHUX M TeX e OOIEeCTBEHHBIX OTHO-
IIeHUI BBICTYMAIOT pa3Hble MO0 Ha3BaHWIO TPW OTpaciu IpaBa, a K
HUM MOXHO N00aBUTH €Ille M YETBEPTYyl0D — TrpaxIaHCKoe IIpaBo,
CBUIETEJCTBYET O TOM, YTO HaJIMIIO MpoOjema, HyXaalollasics B
JajbHeHIeM HCCleIoOBaHUM.

JymaeTcs, BblIeJIeHEe KOMMEPUYECKOro IpaBa B KauyeCTBE CaMO-
CTOSITEJILHOM OTpacjii MpaBa JIMIIEHO CKOJbKO-HUOYIb yOeaUTE/Ib-
HbIX 10BOJOB. «KoMMepLusi» B TIepeBO/ie Ha PYCCKUI S3bIK O3Haya-
et Toprosiao. Huyero mHoro, KpoMe Kak peryivMpoBaHMe OOIIECT-
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BEHHBIX OTHOIIECHMIA ITO0 TOPIrOBJIE TOBapaMM, HE MOXET O3HadaTb 1
KoMmMepyeckoe npaBo. B yactu Bropoit 'K PP ects ocobasg 1. 30,
KOTOpast Tak U HasbiBaeTcs «Kyrmisi-mponaxa». B Heil Hapsimy ¢ 06-
IIMMU TIOJOXEHUSIMHU O KyIuie-mipopaxke (§ 1) mpemycMOTpeHO ceMb
OTHEJIPHBIX BUIOB 3TOTO OOroBopa (PO3ZHUYHON KYIUIM-IIPOIAXKH,
IIOCTaBKM TOBApOB, IPOIAXM HEABWXKMMOCTH U 1p.). IIpuBemneHHBII
MepedYeHb He SIBISETCS MCcUeplblBaloIMM, HopMaMu 1. 30 peryiu-
pyIoTCs JT100BIe Ipyrue OTHOIIEHMS II0 KYIUIe-TIPOmaxe.

C 11. 30 TecHO cBSI3aHA HE TOJBKO «TEPPUTOPUATLHO», HO M CO-
nIepxartelbHO 1. 31 — o JmoroBope MEHBI, 10 KOTOPOMY Kaxmas U3
CTOPOH 00s13yeTcs IepeaaTb B COOCTBEHHOCTh APYIol CTOPOHBI TO-
Bap B 00OMeH Ha npyroii. K goroBopy MEHBI TTPUMEHSIOTCSI TTpaBUIa
0 KyIUIe-TIpoJaXxKe, €CJM 3TO He IPOTUBOPEYUT IpaBWIaM M CYIIECT-
By MeHBI. OOIlecTBeHHBIE OTHOIIEHMS, PEryJMpyeMble HOpMaMH
1. 30 u 31 TK P®, u npusBaHbl COCTaBUTh IIPEAMET KOMMEPUYECKO-
ro IIpaBa, M3 Y€ro CJIEAyeT, YTO OHO eCTh He 0cobas oTpacib IIpaBa,
a BCEro JINIIb MOIOTpacib rpaxmaHckoro npaBa. Hopmer 1. 30 u 31
'K P® BxomaT B CTPYKTYpy HOpeANpUHMMATENHCKOrO IpaBa IIO-
CTOJIbKY, TIOCKOJIBKY OJHO WIM 00€MMHN CTOPOHAMM PETYIMPYEMBbIX
MMM OOIIECTBEHHBIX OTHOIIEHWN BBICTYIIAIOT IIPEANIPUHUMATEIN.
[IpumeuarenbHO, 4TO U B NOOKTSAOpbcKoi (1917 1.) Poccuu He mme-
JIOCh KOMMEPYECKOTO IIpaBa, a JACKMCTBOBAJI0O TOPTOBOE IIPaBO Kak
crielMaIbHas 4acTh IpakIaHCKOro Ipasa'.

HMuaye oOCTOUT IEI0 C XO3SMCTBEHHBIM IIpaBOM. JIMCKyccus IO
IOBOJy O0OCHOBAaHHOCTH BBIACICHMSI €r0 B KA4eCTBE CAMOCTOSITEb-
HOI1 oTpaciu IpaBa YXOOUT B mayiiekoe Ipoiuioe. bbumm moarorosie-
HBbl JOKTPUHAJbHbIE MPOEKThl X03siicTBEeHHOro Konekca’. Miaesa o
XO3SIHCTBEHHOM IIpaBe BO3HUKJIA KaK OTBET Ha MTUPEKTUBHBIN Xa-
paKTep COBETCKOrO HApOIHOIO XO34MCTBA C MpeolbiamaHueM B HEM
BEPTUKAIbHBIX KOHOMWYECKMX CBfA3€il (BIACTHBIA IIEHTP—IIpen-
MpUATHE) W TIPUHIKEHUEM pOJIM, ITOJABJICHUEM TIPSMBIX CBI3ei
(mpeanpustue—npennpustue). IlocaegHue peryampoBaInch HOP-
MaM# TPaXIaHCKOTO IIpaBa, KOTOPBIE YAaCTO OKa3bIBaJIMUCh HEIIPU-

' CM. 06 stoM: Hlepuwienesuy I. ®. YyeGHUK ToproBoro mpasa. M., 1994
(0H¥6JII/IKOB3.H B 1914 1.).

CMm. 00 atom: [Tunubype JI. A. XoszsiictBeHHblii Komekc CCCP. M,
1933; Hogpgpe O. C. KpuTuka TeoprM «XO3SIACTBEHHOTro mpaBa». M30paH-
HBIE TPYIBI IO TpaxmaHckomy mpaBy. M., 2000. C. 696—741; Jlanmee B. B.
Ipeamer M cucteMa Xo3sdiicTBeHHOro mpaBa. M., 1969; XoasiicTBeHHOE
mpaBo. M, 1983.



§ 3. 3aKOHHOCTb U MPaBOIMOPSIAOK 115

TOAHBIMU JJI1 OTIOCPENOBAHUS CBI3€i BEPTUKAJIBHBIX U MTOCTETIEHHO
3aMEHSJIMCh, BBITECHSJIMCh HOPMaMU aiMUHUCTpaTUBHbIMU. Ceii-
yac, Korja BCJIENCTBME MPOBOAMMBIX pedOopM yKa3aHHas BepTUKAab
OKaszaJlach TMOYTHU ITOJHOCTBIO Pa3pyLIEHHOHW, a BCe 9KOHOMMUYECKHE
OTHOLIEHUSI TMOAIANAIOT TOJ peryaupyroniee BO3IEWCTBUE Tpaxk-
JAaHCKOTO TpaBa, HE OCTAJIOCh MECTa IJIs XO3SIMCTBEHHOTO MpaBa
HU B IOPUANYECKON TEOPpUM, HU B IPABOTBOPUYECTBE, HU B XO3SIUCT-
BEHHOW mpakTuke. Bce, Ha 4To mpeTeHOOBasa 3Ta OTpacib Ipasa,
OXBaTbIBAaeTCS MPaBOM MNpeanpuHUMaTebCckKuM. OZHAKO Bce elle
W3IAI0TCS YYEOHUKM MO TMpPeANpUHUMATEIbCKOMY IpaBy, KOTOpPbIE
PEKOMEHAYIOTCS i UCHOJb30BaHUS IMPU U3YYEHUU MpaBa XO3sMi-
cTBeHHOTO. MHOTIa e K peleHuo BOIpoca O COOTHOIIEHUHN TIpe.-
NPUHUMATEHCKOTO U XO3IMACTBEHHOIO IpaBa MPUBJEKAIOTCS HE MO-
HSTHO YTO O3Hayalollue CKOOKM, W TOrAa CUTyallus BBILJISAUT TakK:
«Xo351cTBEeHHOE (MpeAlpuHUMaTeabCcKoe) mpaBo», «IIpeanpuHu-
MaTeJIbCKoe (XO3SCTBEHHOE) MpaBo», a B yYEOHUKaxX MO Mpeanpu-
HUMATEIbCKOMY TMpPaBy BMECTO MNPEINPUHUMATEIbCKUX aHAIU3UPY-
IOTCSI XO3SUCTBEHHBbIE MpaBOOTHOIIEeHUsI. OnepupoBaHUe XO3SMUCT-
BEHHBIM IIPaBOM COXPaHMJIOCh KakK PYAUMEHT OT NPEeXHUX JeT U
BHOCUT JIMIIIb TyTAHUILY B PEryJMpOBaHUE OOIIECTBEHHBIX OTHOIIIE-
HUI M OpraHu3aluio O0ydyeHUs YIpaBJIEHUYECKUX KaIpoB.

§ 3. 3akoHHOCTb M MPABONOPSIOK
B NpeINpPUHAMATEbCKOM JAeSITeJIbHOCTH

1. 3aKOHHOCTh — OJAMWH M3 OCHOBHBIX YCTOEB POCCUNCKOro 00-
mecTBa U rocynapcta. Cyms ee cocmoum 8 mpebo8anuu HEYyKAOHHOL
peanu3ayuu 3aK0H08 U OCHOBAHHBIX HA HUX NOO3AKOHHbIX AKMO08 8ceMU
VUACMHUKAMU 00UWeCMBEeHHbIX OMHOULEHUTL, BbIPANCAIOUEMCS 8 COOM -
gemcmaeuu ux desmenvHocmu (nogedenus) Hopmam npaea. TpedoBa-
HHSI 3aKOHHOCTH PAcCIIPOCTPAHSIOTCS Ha BCe OpraHBI TOCYIApCTBEH-
HO# BJACTW M OpPraHBl MECTHOTO CaMOYMpaBJICHWs, Ha WX BBICIIUX
TOJDKHOCTHEIX JIMIL U PSIOOBBIX CIYKAIMX, Ha OOIIEeCTBEHHBIE 00be-
IWHEHUs — TMapTUHBIE, MTPOMCOIO3HbIC, JKEHCKHUE, MOJOACKHbBIE U
WHBIE OpraHu3allMM, Ha XO3SIUMCTBEHHBIE TOBApUIIECTBA M OOIIECT-
Ba, IIPOW3BOICTBEHHBIC W ITOTPEONTEILCKME KOOIIEPAaTUBEI, YHUTAP-
HBIe MPEeNIpUATUs, Ha BceX rpaxiaaH Poccum, WHOCTpaHIIEB W JINI]
0e3 rpaxkmaHCTBa, Ha BCIO MPEANIPUHUMATEIbCKYIO AeITeIbHOCTD.

OIHaKO MMEIOTCI M CYIIECTBEHHBIC OTINYUS 3aKOHHOCTH B JIesI-
TETBHOCTH BJIACTHBIX CTPYKTYp HAIllero OOIIecTBa M MHBIX YJYaCTHU-
KOB CcOLIMajibHOro obmieHus. OpraHbl TOCyZapCTBEHHOM BJIACTH W
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MECTHOTO CaMOVIIpaBJIcHHWs, B TOM 4MCJI€ BeOyllde KOHTPOJb M
Haa30p 3a MpeInpUHUMATETHLCTBOM, XECTKO CBSI3aHbI HOPMaTUBHO-
MpPaBOBBIMU yCTaHOBIeHUSIMNU. OHM MOTYT OCYIIECTBISITh JWIObL Ta-
KyI0 JIeITeJIbHOCTh, Ha KOTOPYIO TPSMO YIOJHOMOYEHBI HOpPMaMH
npaBa, 3aKpeIISIOINMI UX KOMITIETCHIINIO. DT HOPMBI M3JTOKEHBI
Bo MHorux akrtax: KoHcturyuun P®, KOHCTUTYLUSIX M ycTaBax
cyobektoB P®. denepaibHbIX 3aKOHax. BbIXxog rocymapcTBEHHbBIX
CTPYKTYp M CTPYKTYpP MECTHOTO CaMOYIIpPaBJIEHUS 3a TIpeIeiabl COOT-
BETCTBYIOIIMX HOPMATHBHBIX TpEeINUCAaHUN eCTh HapylIeHHe 3aKOH-
HOCTH, BIIEKyIllee WX IOPUINIECKYIO OTBETCTBEHHOCTb.

B orHoOmeHMM HerocymapCcTBEHHBIX YYACTHUKOB COIIMAIBLHOTO
0o0IIeHNns, BKIIoYasg CYOBEeKTOB ITpEeAIIPUHUMATEIbCTBA, NCUCTBYET
IpsSIMO TIPOTHBOIIOJOXKHOE TpaBuio. MM paspelreHo menaTbh Bce,
YTO HE 3allpellleHO 3aKOHOM. YKa3aHHOE TPaBUJIO CTaJIO0 BBOIUTHCS
B HaIlleM OOIIecTBe M rocymapcTBe ¢ KoHua 1980-x IT. m 3aMeHMII0
co0Oii mpekHee IPaBUIIO, KOTHa BO3MOXHOCTHM HETOCYHAapCTBEHHBIX
CYOBEKTOB, BKIIIOYas TpaxmaH, TakKe OTpaHUYMBAINCH IT03BOJE-
HHUSMM, YCTAaHOBIIEHHBIMA HOpMaMH TipaBa. HoBoe TpaBMIIO IO CHX
Mop MHOTHE TOABEPraloT KPUTHUKE, YCMATPUBAIOT B €r0 BHEIPCHUM
B pBIHOYHBIE OTHOIEeHUS Poccum ogHy W3 TPUYMH OCTaOIeHUS
IVCHUATUIMHBI, POCTa IpaBOHAPYIICHUIA, B TOM YHCJIE ITPECTYITHOCTH
B cepe 3KOHOMHMKH. MeXIy TeM 3TO TPaBIJIO SBUJIOCH HEOOXOmM-
MBIM CJIEACTBAEM pedOpPMUPOBAHMUS POCCHUICKOr0o OOIIEeCTBa, YCT-
paHEeHUS TIpeXHEel agMUHUCTPAaTUBHO-0IOPOKPATUUECKON, KOMaHI-
HOM CHCTEMBI YIIpaBJEeHUS, HEMOKpATH3allMM TOCYIApCTBEHHON M
obmrecTBeHHOM XU3HU. OHO CcO3mall0 IIMPOKOE TIoJie JJIsT CBOOOI-
HOTO BOJIEU3BIBICHUS TpPEANTPUHUMATENIeil, WHBIX HEeTroCyIapCTBeH-
HBIX CYOBEKTOB COIIMAJIbHOTO OOIIEeHWSI, 3HAYNTEIBHO CY3WJIO TIpe-
JIeJTBI TOCYIapCTBEHHOTO KOHTPOJIST M Han3opa 3a HUMHU. [pyroe me-
JIO, ¥ B 3TOM HEJIb3sT HE COTJIACUTHCSI C €ro KPUTUKAMHU, YTO HAIO0
Hay4YUThCI YMeEJIO ITOJIb30BaThCsd IIPENOCTAaBIIEHHON CBOOOIOM, He
HapymaTh TpaBa U WHTEPECHl IPYIUX JINII.

BBenenHBIE TOCYTApCTBOM 3aIlpeThl MOXKHO CBECTHM B JIBE TPYII-
nbl. B mepByio BXomar IpsiMble 3aIlpeThli, YCTAHABJIMBAIOIIAE HEIIO-
IMYCTUMOCTh KOHKPETHBIX NEeMCTBUil, MPSIMO YKa3aHHBIX (Iepedmc-
JICHHBIX) B 3aKOHe. Takue 3allpeThl COCTABJISIIOT OCHOBHOE COMAEp-
xaHne YK P® u KoAIl P®, roe npuBemaeH McuepITbIBAIOIINIA
nepeuyeHb COCTABOB ITPECTYIUIEHW W aAMWHUCTPATUBHBLIX IpaBOHA-
pylieHuii. 3a coBeplIeHWE 3allpellicHHBIX ACTHWIN OIpencaeHbl
CTPOTHME YTOJIOBHBIE W AIMHHMCTPATHBHbIE CAHKIIMM: JIMIICHUE CBO-
6omnl, mTpadel u np. IlogoOHBIE 3ampeThl coiep:KaT M WHBIE HOP-
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MaTuBHbIe akThl. Hampumep, cr. 928 'K P® 3ampemiaer crpaxoBa-
HUe YOBITKOB OT y4acTHSl B MIpax, JOTepesX U IMapu, pacXodoB, K
KOTOPBIM JIMLIO MOXKET OBIThb MPUHYXACHO B LEISIX OCBOOOXICHUS
3aJI0>)KHUKOB.

Bropyto rpynity cocTaBislioT KOCBeHHbIE 3amnpeTbhl. OHU BbITEKa-
I0T U3 peaju3alliyi UMIIEpaTMBHBIX HOPM IpaBa, IPeAIMChIBAIOIINX
CyObEeKTaM COLIMAJbHOTO OOIIEHHUSI COBEPILICHHO OIIpeleCHHOE O/-
HOBapuaHTHOE IOBeIeHUE B CIOXMBIIeHCs cuTtyauuu. Hampumep,
YCTaHOBJICHO, YTO B MPOCTOM MUCbMEHHOUN (hopMe MOIKHBI COBEp-
AThCsl CHENKU IOPUANYECKUX JIUL[ MEXITY COOO M ¢ TrpaxIaHamu,
a TakXke CHeJIKM TpaxlaH MexXday cOoO0Ol Ha cymMMy, MPEBBbIIIAIOIIYIO
He MeHee yeM B 10 pa3 yCTaHOBJIEHHBIM 3aKOHOM MUWHUMAaJbHBIN
pa3Mep oIulaThl TpyJa, a B clydasX, MPeayCMOTPEHHbBIX 3aKOHOM, —
HE3aBUCHUMO OT CYMMBI CAEJKU. TeM caMbiM BBOAMTCSI KOCBEHHBIM
3alpeT Ha COBEpIICHME B MOAOOHBIX CHUTyalIMSIX MHBIX AEHCTBUIA:
3aK/I04aTh COEJIKW B YCTHOU (opMe BMECTO 00S13aTeJIbHOW MHCh-
MEHHOM.

IIpaBoBBIe TOCIEACTBUS HapYIICHUsS KOCBEHHBIX 3aIlpeTOB, KakK
MpaBuio, 0ojee MATKUE MO CPAaBHEHUIO C TOCIEICTBUSIMUA Hapyllie-
HUS TpPSMBIX 3ampeToB. B yYacTHOCTHM, HECOOJIOJEeHWE MPOCTOMU
MUCbMEHHOU (hOPMBI CHENKU JIUIIAET CTOPOHBI MpaBa B Cilyyae CIO-
pa cchUIaTbCsl B MONATBEPKAEHUE CACAKM W €€ YCJIOBUI Ha CBUIE-
TeJIbCKWE ToKa3aHus U T. . HapyllleHre KOCBEHHBIX 3alIPpETOB MO-
KET TMOoBJIeub W 0o0Jiee cepbe3Hble TPaBOBbIE MOCHeACTBUS. Ta Xke
MUCbMEHHAsl ClieJika, TMoiexalias HOTapualbHOMY YIOCTOBEPEHUIO
WA TOCYIApCTBEHHOU peructpanuv, HO He MpOoIIeAlast 3TUX obsi-
3aTeJIbHBIX MPOLICAYP, CYUTAETCSI HUUTOXHOM, T. €. HEACHCTBUTEIb-
HOIi, C MOMEHTA €€ COBEPIUECHUSI.

MmMmnepaTuBHbBIE MpaBOBbIE HOPMBI CIAEAyeT OTJIUYATh OT AMUCIIO-
3UTUBHBIX. [locjienHue BBHICTYNAIOT KaK aJbTepHATUBa BOJICU3bSIBIIC-
HUIO YYaCTHUKOB OOIIECTBEHHBIX OTHOIICHMM. JuMcmo3uTuBHAas
HOpMa OyneT NPUMEHSThCS JIMIIb B CAydasiX, €CJAU CTOPOHBI 3TUX
OTHOIIEHUI HE JOTOBOPSTCS 00 MHOM BapuUaHTe AeicTBUI (MOBede-
Hus). Hanpumep, nucno3uTuBHAs HOpMa T'paXJaHCKOTo Mpasa Iia-
CUT: MNpaBO COOCTBEHHOCTH Yy NpuUOOpeTaTess Belld I10 JOTOBOPY
BO3HUKAET C MOMEHTa ee Tepenauu. Ilepemaueit mpuzHaeTcsl Bpyde-
HUE BellM TNpUOOpeTaTento, a paBHO claya TMEepPeBO3YMKY ST OT-
MpaBKu MpuoOpeTaTesio WiIK cladya B OpraHu3aiuio CBSI3W JJIS Te-
pechUIKM ee TpuodperaTesro. Ho CTOpoHBI B JOrOBOpe MOTYT IIpe-
JTYyCMOTPETh U JII000e MHOE ynoOHOE IJIsi HUX BpeMsl mepexoja mpasa
COOCTBEHHOCTU OT OJHOTO JHUIa K IPYroMy.
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Takum 00pa3oM, B OTJIMYME OT TOCYAAPCTBEHHBIX CTPYKTYp, Aajie-
KO HE BCE NEWCTBUS MpeAnpUHUMATENEH, UHBIX HETOCYAapCTBEHHBIX
YYaCTHUKOB COILIMAJIBHOTO OOIIEHUSI HAaXOMSITCS MON BO3JAEUCTBUEM
TpeOOBaHUII 3aKOHHOCTU. DTU TpebOOBaHUSI PACIPOCTPAHSIOTCS
JIIIIb HA TAKWE WX aKIIMU, KOTOPBIE MOAIMAAAI0T MO/ 3aKOHOAATEIbHO
YCTAHOBJIEHHbBIC 3aIPEThl UKW KOTAAa CaMM CTOPOHBI PEIIWIN BCTY-
MUTh B OTHOIIEHUS, TaK WIM WHAY€ YPEryJIUpPOBaAaHHBIE HOpPMaMU
npasa.

2. Bnauenue 3axonnocmu cocmoum 8 mMom, 4Ymo OHa cayicum nepe-
XOOHBIM <MOCIMUKOM» MeNCAY CKOHCMPYUPOBAHHOL Ha OyMmaee HopmMa-
mueﬂo—npaeoeoﬁ MOO0envro 06m€€m6’€HHblx OmHOLueHLllZ, 6 mom yucnae
NPeonpUHUMAMENbCKUX, UDaAKMUUECKOLHCUZHEDeAMEeAbHOCMbIO00ULe -
cmea. BbI3biBaeT BO3paXkeHME MO3UIMSI aBTOPOB, CMELIMBAOIIUX
3aKOHHOCTb C CAMUM MpPaBOM M, UCXOAS M3 TaKOTO ABYEAUHOIO CO-
Jep>KaHusl TIOHSITUS 3aKOHHOCTHU, PABHOBECHBIMU YacTSIMU TMOCEa-
HEW CUUTAIONMIUX 3aKOHOAATENCTBO M TPAKTUKY €T0 MCIIOJTHEHUS.
3aKOHHOCTM MpU BCel TECHOW CBSI3aHHOCTU C IMPaBOM MPUCYLIU
cnenuduyecKue 4epThl, BbIAESAIONINE €€ B psily MPaBOBbLIX sIBJie-
HUI Kak BIIOJIHE CAMOCTOSITEJIbHBIN (PeHOMEH. DTO BbIpaxaeTcs
MpeXae BCero B TOM, YTO MMEHHO 4epe3 3aKOHHOCTh I'OCYAapCTBEH-
HO-00s13aTeIbHbIE pellieHns, 3a(DUKCUPOBAHHBIE B PA3JTUYHBIX HOP-
MaTUBHBIX aKTax — 3aKOHax, yKa3ax, MOCTaHOBJIEHUSIX W Ap., BO-
TUIOIIAIOTCS B PEATbHYIO NEUCTBUTEIBHOCTD.

B HepaspbiBHOU CBSI3M C XU3HbBIO, C MPAKTUKOU MPOSIBISIETCS
aKTUBHAsl TBOpYECKAsT POJIb 3aKOHHOCTU. B 3aBUCUMOCTHU OT Xapak-
Tepa W HaNpaBJICHHOCTU MPABOBOW NESITEIbHOCTU Ha TEPBBIN IUIaH
BBIIBUTAIOTCSI PAa3JIMYHbIE CTOPOHBI 3aKOHHOCTU. OHa MOXET BbI-
CTynaTh KakK MNPUHIMUIN (OCHOBHOE Hayauao), OMPENesIOui aes-
TEJIbHOCTh Pa3MYHBIX OPraHOB, OpPraHW3alluil, MOBEIECHWE Tpemd-
MpuHUMAaTes e, TpaxknadH. B acnekre peajimszalnuu rocyiapCTBEHHO-
BJIACTHBIX TTOJJHOMOYMI 3aKOHHOCTh €CTh METOJ| WJIU CIOC00, Koraa
BCE OTHOILEHUS MEXIy TOCyJapCTBOM, KaXIbIM €ro OpraHoM u
JIOJKHOCTHBIM JIMIIOM, OpTaHaMy MECTHOTO CaMOYMpaBJIEHUS, C Ofl-
HOH CTOPOHBI, U BCEMU IPYIMMU YYACTHUKAMU OOLIECTBEHHBIX OT-
HOILIEHU — C ApYroi, CTPOSITCSI HA OCHOBE CTPOTOrO COOIOMEHUS
NEUCTBYIOIIMX HOPM TipaBa. ['ocyaapcTBo, opraHbl MECTHOTO CaMoO-
yIpaBjeHUsT MOTYT MOTpeboBaTh OT MpeANpUHUMATENIel, TpaxaaH 1
OpraHu3alvil JUIlb TAKOTO TOBEIEHUS, KOTOPOE MPEANUCHIBACTCS
MpPaBOBBIMU aKTaMHU. 3a TIpelesiaMU IOPUINYECKUX TpennucaHui
TOCyJapCTBEHHO-BJIACTHBIE OTHOIIEHUS HE UMEIOT MECTa, TaK Kak
JIVIIEHBI PEabHOH OCHOBBHI.
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W ecnu ceromHst Mbl BBIHYXIEHBI KOHCTATUPOBATH HEUCIIOTHE-
HHE MHOTMX HOPMATHMBHBIX aKTOB, mcxoadmmux ot MdemepaabHOro
Cobpanus P®, Ilpesunenta PD, IlpasurensctBa PP, apyrux de-
JlepabHBIX OPTraHOB TOCYIAPCTBEHHON BIACTH M OPraHOB rocymap-
CTBEHHOII BiIaCcTH cyOobekTOB Poccuiickoit Denepannu, opraHoB Me-
CTHOTO CaMOYITpaBJIEHUsI, TO MPOUCXOAUT 3TO BO MHOTOM HM3-3a OC-
nmabjeHusT WX TIPOCTO Oe3meiiCTBMS MeXaHM3Ma 3aKOHHOCTH.
IMosTOMY MEPBHIM M, MOXadyi, TIaBHBIM HaIlpaBJIeHUEM yKperuie-
HUsI 3aKOHHOCTHW, MCITOJHUTEIbCKON MTUCIHUIINHBI B OOIIECTBE U
rocymapcTBe, IepeBoJa HOpPM IIpaBa B ONMOCPEIyeMble MMM OOIIECT-
BEHHBIE OTHOIIEHWS, BKJIOYas MPEINPUHUMATEIbCKHE, SIBISIETCS
IMOBCEMECTHOE OXMBJIIEHHE MeXaHW3Ma 3aKOHHOCTHW, ITOBBIIIEHNE
€ro IeCTBEHHOCTH.

3. MexaHu3M 3aKOHHOCTH, COCTAaBISIOLIMI €€ COomepXaHue,
BKJIIOYAET HEKOTOPblE KOHKpPETHBbIE TpebOoBaHMs, OOpalleHHBbIE K
YY4aCTHUKAM OOIIECTBEHHBIX OTHONIEHUI. DTH TpeOOBaHMS, He3a-
BUCHMO OT (POPMBI MX 3aKOHOAATENBHOTO 3aKPEIJICHUSI, HE IIPOCTO
CIyXar TpaBAJIaMU, HAIpaBJIEHHBIMU Ha YIOpsIOYeHHEe OOILlecT-
BEHHBIX OTHOIIEHUIA. B mpaBoBOil cepe OHU BBICTYIIAIOT PETYJISATO-
paMM CaMOT0 BBICOKOIO paHra, paclpoCTpaHsSIOTCS Ha Bce (OPMBI
MpaBa — 3aKOHBI, YKa3bl, moctaHoBieHus u np. Comepxaiunecs B
HHUX MpaBUJia YKa3bIBAIOT, B OTJIMYME OT APYTMX HOPMAaTHMBHO-IIpa-
BOBBIX PETYJIATOPOB, HE HAa TO, YTO HYXHO COOJIOJATH, MCIIOJHSTH
M T. I., a HA TO, KaK 9TO JejaTh, KaKUM 00pa3oM JOOMBATHCS Mak-
CHMAaJIbHO TTOJHOTO BOTUIOIIEHUS MTPABOBBIX MPEANINCAHUN B KU3Hb.

BaxxwHeiiiiee KOHKpeTHOE TpeOOBaHWE — EIMHCTBO 3aKOHHOCTH,
O3HayYalollee, 4YT0 MOHMMAaHKE U UCIIOJTHEHNE HOPMATUBHBIX MPaBo-
BBIX aKTOB JOJIKHBI OBITh OMMHAKOBBIMM Ha BCEW TEPPUTOPHUU Ha-
e cTpaHbl. DTO TpeObOBaHME OCOOCHHO aKTyalbHO ceifdac, Korma
pean3yIOTCSI COBEPILIEHHO HOBBIE KOHCTHTYLMOHHBIE ITOJOXEHHS O
(denepaTuBHOM ycTpoiictBe Poccum, CO3MaHUM COLMATBHO OpHEH-
TUPOBAHHOM PHIHOYHON 9KOHOMHUKM C MpeoldiagaHreM B HEl Tpej-
MPUHKUMATeIbCTBA. EAMHCTBO 3aKOHHOCTM KaK pa3 M HallpaBIIeHO
Ha eAMHOOOpa3sHOe OCYIIECTBIEHWE TOCYIAPCTBEHHBIX PpEIIEHUH,
Mpexzae Bcero ¢eaepalbHBIX 3aKOHOB M HOPMAaTUBHBIX akToB Ilpe-
suneHTta P@D, B macmirabe Bceil CTpaHbl, Ha JOCTHMXKEHME PaBEHCTBA
cyobekToB Degepannn, pOCCUICKUX IpaXIaH W MpealpuHAMATE-
nmeii. TeM caMbIM 3aKOHHOCTb CIYXWT BHYTPEHHUM CTEPXKHEM,
MMPOYHO CKPEIUISIOMNM BCe TeppuTtopuu Poccuu W rapaHTHpYO-
MM €€ TOCYIapCTBEHHYIO LEJIOCTHOCTh, BBICTYIIAET BaXKHBIM (ak-
TOPOM MHTEHCU(PUKALMKY SKOHOMUUYECKUX pedOopM, CO3daET KOM-



120 Tema 3. MexaHr3M MPaBOBOIO PEryJIMPOBAHMUSI

(opTHBIC TPaBOBBIE YCIOBUSA U KaXXIOTO IpakIaHWHA, CyObeKTa
MpeANPUHUMATEIBCTBA HE3aBUCHMO OT MeCTa XHMTEJIbCTBA M MecTa
HaXOXICHUs, TpeOyeT ITOBCEMECTHOTO IIPOBEACHUSI OIMHAKOBOM
0EeCKOMITPOMUCCHOM GOPHOBI ¢ MPECTYIMTHOCTHIO M MHBIMH IIpaBOHA-
pyLIEeHUsIMU B chepe SKOHOMUKH U APYruX cdepax oOIIecTBa.

He MeHee BaxkHOe KOHKpETHOE TpeOOBaHMe, MMeolnee 0coboe
3HaYeHUEe B 9KOHOMUYECKUX, MPEAPUHUMATETbCKUX OTHOIICHUSIX,
COCTOUT BO BCEOOIIHOCTH 3aKOHHOCTH, T. €. B YTBEPXKICHUU OTHO-
IIeHWs K 3aKOHAaM KakK akTaM, HelpepeKaeMbIM ISl Bcex 0e3 uc-
kmoyeHust. CoOlfoeHHe 3aKOHOB OIWHAKOBO 00s3aTENbHO ISt
JMO6GOTO TpaXIaHWHA, KakIOW OpTaHW3allMyd W KaXJIOoro opraHa, 3a-
HUMATCSI JM OHU TPEANPUHUMATEIBCKON IeSITeIbHOCTHIO WU
NeATeIbHOCThIO MHOTO pona. Ilepem 3aKkoHOM Bce paBHBEI. TpeGoBa-
HHUE WCIOJHATh €r0 COCTABIISICT BaXXHEUIIYIO TMPEIIOCBUIKY YKper-
JIEHUs TOCYIapCTBEHHOM M OOIIEeCTBEHHOM OUCUMIUIMHBL. Hapyiie-
HHUE TPaBOBOl HOPMBI HE MOXET OBITh OINPABIaHO HU BBICOKUM
JMIOJDKHOCTHBIM TTOJIOKEHHEM 4YejloBeKa, HU XapaKTepoM paboThl, HU
He3HaHUEM 3aKOHa, HU KaKUMHU-AUOO ApYyrMMu NMpuuyuHamu. Ha-
MIPOTHUB, JUYHBIA TPUMEDP YBaXUTEJIbHOIO OTHOIICHHUS K 3aKOHY,
MocjIeIoBaTeIbHOE MCITOJTHEHWE HOPM IIpaBa CO CTOPOHBI PYKOBO-
IUTENIC BCeX CTYMEHEW M CTPYKTYp — TOCYHapCTBEHHBIX, MYHHIIM-
MaJbHBIX, XO3IHUCTBEHHBIX — OTHO M3 OJIATONPUSTHBIX YCIOBHIA
TMaJbHEWIIEro YIIpOYeHUsT 3aKOHHOCTH.

Emie ogHo KOHKpeTHOE TpeOoBaHWE CBOAUTCS K HEOOXOTMMOCTHU
MPaBUJIBHO COOTHOCHTH 3aKOHHOCTD U I1eIeCO00pPa3HOCTh B IpaK-
THYECKOU MEeSITeJIbHOCTH IO peaim3allii HOpM mpaBa. OQUHAKOBO
OIMOOYHO KaK WX MPOTHBOITOCTABJICHUE, TaK U OTOXIECTBICHHME.
[IpaBuibHOE U yMesioe TPUMEHEHUE 3TOr0 TpeOOBaHUS B MPEIAIIPH-
HUMAaTEeIbCKOM MEeATEIbHOCTU SIBJISICTCSI HEOOXOIMMBIM YCIOBHEM €¢
BBICOKOI 3¢ (GeKTHBHOCTU. JlesTeIbHOCTh €CTh CO3HATEJbHO Ha-
MpaBJIcCHHOE Ha JOCTHXXEHUE KaKoi-Inbo 1enu moBeneHue. lLlenpb
MOXET CTaBUTBLCS JIMIIb TOTAA, KOIMa MMEIOTCS CPeACTBa, CO3Iaro-
e BO3MOXHOCTh €€ MOCTIXeHUs. HaszHauyeHUe NesITeIbHOCTU U
COCTOUT B TOM, YTOOBI, CBSI3aB ILI€Jb CO CPEACTBAMU, OOECIICUYNTh
MpeBpalliecHrue BO3MOXHOCTU (MBICIMMOIO pe3yibTaTa JesTeIbHO-
CTH) B JEMCTBHUTEIBLHOCTD (pEaJbHO CYIICCTBYIOIIMIA pe3yJIbTar).

Ilepen rpaxkmaHaMu M UX OOBbEAWHEHUSIMHU MTOCTOSTHHO BO3HMKA-
0T camble pa3HOOOpa3HbIe 1M — OJM3KUE W OTHAJICHHBIE, 3KO-
HOMHWYECKHE, COLMAIbHbIC, MOJUTHYeCKUEe. YacTo cpemcTBOM J0C-
THXEHHS LEJIW W BBICTYMAIOT IPABOBbIE HOPMBI, YKa3bIBAOIINE,
KaKUM MOXET WIN JOJKHO OBbITh IMOBeAeHUE CYOBEKTOB OOIIECTBEH-
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HBIX OTHOIIEHUI B OIpeAeJeHHBIX yciaoBusX. Ho, ectecTBeHHO, B
HOpMax Helb3s 3apaHee MpPeIryCMOTPEeTh OCOOCHHOCTH KaXKIOW KM3-
HeHHO# cuTyauuu. [1oaTOMy MMM yCTaHABJIMBAIOTCS JMIIb OOIINE
MmpaBWIa, peaau3alus KOTOPBHIX IMOYTH BCETIa €CTh CIOXHBIM TBOP-
yeckuii mporecc. [loBwieHNe AEHCTBEHHOCTH IIPaBOBOTO PETYJIM-
pOBaHMS TpeAIojaraeT HE IIPOCTO UCIIOJHEHUE IOPUMANIECKUX
HOPM, a UX Haumbosee IejecooOpa3Hylo peanmsanuo. JluarekTude-
CKO€ COEIMHEHME 3aKOHHOCTU M IIeJIECO00Pa3HOCTU COCTAaBIISIET OT-
JIMYUTENIBHYIO YEepTy HAyYHOTO YIIPaBACHMS OOIIECTBOM B IIEJIOM M
€ro OTACJbHBIMU ChepaMy — 3KOHOMMUYECKOM, COLMAIbHOM, MOIN-
TUYECKOU, AyXoBHOH. MHOIrma mpaBOBBIMM aKTaMM BBOMSTCS OIHO-
BapMaHTHBIE TIpaBUJIA TIOBEACHUSI, HEYKJIOHHOE CJIEIOBAaHUE KOTO-
PBIM OTHOBPEMEHHO SIBJISIETCSI M 3aKOHHBIM, W HauOoJIee 1eaeco00-
pasHbpiM. OpHaKO yalle BCEro, 0COOEHHO B IPEANPUHUMATEILCTBE,
HOPMBI IIpaBa HE CTOJb XXE€CTKW, OHM JIMIIb YCTaHABIMWBAIOT TPaHU-
el (TIpefesabl) WIKM BapuaHThl BO3MOXHOTO moBeaeHus. llemecoo6-
Pa3HOCTh KaK CBOMCTBO 3aKOHHOCTHM IIPOSIBJISIETCS B BHIOOPE KOH-
KPETHOTO BapuaHTa IMOBEAECHUS M3 HECKOJbKMX WJIM MHOIMX JOITYC-
KaeMbIX HOPMOM IIpaBa.

Takoe moHMMaHME COOTHOIIEHUS 3aKOHHOCTU U IIejiecooOpas-
HOCTH II03BOJIIET OOPOThCS C OIOPOKPATU3MOM M JOTMAaTU3MOM B
MIPYMEHEHUH HOPM IIpaBa, IPOSIBISATh TBOPYECTBO, HAXOAUTb HEOP-
IWHApHBIE pEIIeHMs B NMPeANpUHUMATEIbCKOM mesdTeqbHOCTU. OHO
IMIOMOTaeT yJYacTHMKAM IIPEeANPUHUMATEIbCKUX OTHOIIEHUN ITOCTO-
STHHO COM3MEPSTh CBOIO NIESATEJIbHOCTh C HOPMAaTUBHBIMM IIPABOBHI-
MM aKTaMWd M B WX TpaHWIAx BeIOMpaTh Hambosee 3(PPeKTUBHBIC
MyTU OOCTUKEHUWSI CBOMX IIeJieil, CBSI3aHHBIX C CHUCTEMaTUYECKUM
noayyeHueM npuObin. OCOOEHHO CleayeT IpeaocTepedb OT IIPo-
TUBOIOCTAaBJI€HUS 3aKOHHOCTU M lefecoobpa3zHocTu. Bceskue mo-
MBITKA pagy «leJeco00pa3sHOCTU», HAIIpUMeEp IIOJydyeHUs OoJiblieit
npuObUIM, OOOWTU 3aKOH, COBEPIIUTH IIPECTYIUICHUE WIM HHOE
MIpaBOHAPYIIEHNE HEIOMYCTUMBI.

4. Bropoe HampaBieHHE YKPEIUIEHUS 3aKOHHOCTHU, ITOBBIIICHUS
€e poiau B OOIIECTBE M TOCYIapCTBE CBS3aHO C YPOBHEM KadecTBa
3aKOHOB M MHBIX HOPMAaTMBHO-MPAaBOBBIX aKTOB. 3aKOHHOCTh M 3a-
KOHBI KaK OOIIECTBEHHBIC SIBJICHUS HE TOJBKO OJM3KM IO Ha3Ba-
Huto. OHM HaxXoAATCS B TECHOM, HEpa3pbIBHOM CBSI3M, MOCTOSIHHOM
B3aNMMOJCHCTBUNA MEXIy COOOIA.

3aBUCUMOCTh 3aKOHHOCTH OT 3aKOHOB JABOsIKa. Bo-mepBbix, 3a-
KOHBl M WHbBIE IMPABOBBIE aKThl COCTABJSIOT OCHOBY 3aKOHHOCTH,
CIyXkaT HeoOXOAWMOM TPEANOCHIIKOM ee cymiecTBoBaHus. be3 3a-
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KOHOB HET U HE MOXET OBITh 3aKOHHOCTHA. DTO OOCTOSTEIBCTBO IO-
3BOJIIET TOYHO OIIPENEIUTh peajibHble TpaHUIbl €€ meicTBus. Bo-
BTOPBIX, YeM 0oJiee COBEPLIEHHBI MMPABOBbIE AKTHI, YEM IIOJIHEE OHU
OTpaxaloT OOBEKTUBHBIE ITOTPEOHOCTH OOILIECTBEHHOI'O pPa3BUTHS,
TeEM JIy4llde YCJIOBUS CO3JAIOTCA JI YIPOYEHUS 3aKOHHOCTH.
M HaoGopoT, akThl, yCTapeBlIMEe WM MPOTUBOpeYallie NHTeEpPECAM
0o0lLIeCTBa, roCyIapcTBa, HapoJa M pellaeMbIM MMM 3ajadyaM, CIIO-
COOHBI CJIYXUTh TOPMO30M OOILIECTBEHHOIO IpOrpecca, ocaadisTh U
Iaxe IMOIpbIBaTh PEXUM 3aKOHHOCTU B cTpaHe. OTcioma siCHO 3Ha-
YyeHHUe B YKPEIUIEHMU 3aKOHHOCTHU TOM OOJIbLION paboThl, KOTOpas
MPOBOAMUTCS TOCYIAPCTBOM I10 CO3JaHMI0O U OOHOBJIEHUIO 3aKOHOIA-
TEJIbCTBA, IIOBBLIIIEHUIO KayecTBa IPUHMMAEMBbIX HOPMAaTHUBHBIX
MPaBOBbIX AKTOB.

KopeHHble nepeMeHbl B CTpaHe MOTPeOOBaaId OOHOBJIEHUS BCeil
HOPMAaTUBHO-IIPABOBOM CUCTEMBI, U IMPEXAE BCEr0 3aKOHOMATEILCT-
Ba, PeryaMpylolIero o0llecTBEHHbIE OTHOLIEHHUS B IJIaBHOM cdepe
obuiectBa — 3koHoMmuyeckoii. B IMocmanum 2002 r. IIpe3ugent PO
orMeTu: «M cerogHs HaM NPUXOAUTCS NMPUHUMATbL MHOIO 3aKO-
HOB — JUISI TOTO, YTOObI OBICTpPEE agalTUPOBATHCI K MU3MEHSIOLIMM-
¢ DKOHOMUYECKHUM U COLIMAJbHBIM YCI0BUSAM». M3maHbl COTHM 3a-
KOHOB M HMHBIX aKTOB, YIIOPSA0YMBAIOLIMX IPEIIPUHUMATEILCTBO,
YTO CO3JJIO JOIOJHUTE]bHbBIE BO3MOXHOCTU Mg 3G(EKTUBHOIO
IEeNCTBUSI 3[0€Ch 3aKOHHOCTHM, I10CJEI0BATEIbHOIO IPOBEAEHUS B
KM3Hb €€ KOHKPETHBIX TPEOOBaHUIA.

K coxaneHuio, MoAroroBKa M NPUHATHE MHOTUX 3aKOHOB, Kpaii-
He HeOoOXOAMMBIX I IPaBOMEPHOTO pa3BepPThIBAHUS IIPEAIIPUHU-
MaTeJIbCKON NeATENbHOCTH, 0€3 BUAMMBIX MPUYUH 3aTITUBAETC,
YTO MOOUIPSET CaMOBOJIbHBIE HECHpaBeIJINBbLIE aKIIMM CO CTOPOHBI
Heg00POCOBECTHBIX MpeANpUHUMaTeaeil. B ycnoBusx mnepexuBae-
moro Poccueil mepexogHOro mnepuoaa IOArOTOBKA 0e3yKOpPM3HEH-
HBIX BO BCEX OTHOILUIEHUSAX M PACCUMTAHHBLIX Ha JECATUJIETUS CTa-
OMJILHOCTM 3aKOHOB — 3ajaya SIBHO HENOCHUJIbHAs U B IPUHIIMIIE
HEBBITTOJTHUMAS. 3aKOHBI YacTO MUIIYTCS «YMO3PUTEABLHO», WD
MpoBepPKa IMPAKTUKOW, B TOM YKCJE MPEANPUHUMATEIBCKOM, OOHA-
PYKMBAET cJiabble M CUJIbHBIE CTOPOHBI 3aKOHOB M MHBIX HOPMATHUB-
HBIX MPaBOBbIX akKTOB. IlycTb Jiydllle OEiCTBYIOT HEOE3yIIpeYyHbIe TO-
CyIapCTBEHHbIE pELIEHMsI, YeM MX OTCYTCTBHE IMOAMEHSETCS CBOE-
BOJIUEM M IIPOU3BOJIOM <«CWJIBHBIX MHUpa Cero». BuIIBUBIIMECS K€
HEIOCTAaTKM, HECOBEPLIEHCTBO 3aKOHOB (3aMeHa <«BPEAHBIX» HOPM,
W3MEHEHNE U JOMOJHEHME HENOCTATOUYHO 3 (HEKTUBHBIX, 3aIOIHE-
HHUEe TPOoOEeJIOB) JIETKO YCTpaHUMBI. [IJIsI 3TOro ecTh Bce HEOOXOmM-
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Mble yciaoBus: ®enepanbHoe Cobpanue P®D gpnsieTcss mMOCTOSIHHO
JNEUCTBYIOLIMM OPraHOM W B COCTOSIHUU OIEPAaTUBHO BHOCHUTH HYXK-
HbIC€ MCIIPaBIeHUs. DTO TO3BOJUT ObIcTpee CHOPMHUPOBATH MPOY-
HBIIl TPaBONOPSIIOK B OOIIECTBE, €r0 SKOHOMUKE U TPEAIpUHUMA-
TEJIbCTBE.

B oco06bIx citydyasix, KOrjga BO3HHMKAaeT COMHEHHE B TOM, COOTBET-
ctByeT 1 KoHctutyuuu P® TOo MM MHOE TOJOXEHWE 3aKOHA, Ha
nomMouip npuxoaut KoncruryumonHsiii Cyn P®. Hampumep, oct-
peiiive cropbl BbI3Baja MMeEIOIas 0co0oe 3HAYeHUE IS TIpearnpu-
Humartesneir HopMma cT. 113 HK P® o gaBHOCTM NpuBJiedeHUST K OT-
BETCTBEHHOCTHM 3a COBEpIICHME HAJIOTOBBIX IIpaBOHAPYIICHUIA.
CJI0XHOCTb 3aKJII0YaeTCs B TOM, YTO TaKHMe IpaBOHAPYIICHUS, KakK
MPaBWJIO, OTHOCSATCS K TaK Ha3blBaeMbIM IJsmiuMcsi. Hewmanbie
TPYAHOCTH BBHI3BIBAET 3[ECh OMNpEAeIeHHEe BpPEeMEHM Hayaja M OKOH-
YaHUS TEYEHUS] CPOKA JABHOCTHM IPUBJIEYECHUS K OTBETCTBEHHOCTH,
MOCJEACTBUS TIPOITyCKa CpPOKa, YCTaHOBJIeHME (DAKTOB MpepbIBaHUS
U IpuocTaHoBiaeHUs TedeHus cpoka. Cratbsg 113 HK P® mo-pas-
HOMY TOJIKOBajJach yYeHBIMHU, He OBLIO €IMHCTBA TakKXe B IPaBO-
MMPUMEHUTEJbHOM TPaKTUKE HAJIOTOBBIX OPraHOB U cyaoB. Bompoc
cran mpeaMeToM paccmotpeHus B KoHcturyumonHom Cyme PO.
Cyn nocranoBieHueM ot 14 wmions 2005 r. Ne 9-IT mpusnan cr. 113
HK P® ne nporusopevaieit Koncruryuuum P® n o6ocHOBaI KOH-
CTUTYLLMOHHO-TIPABOBOil CMBIC] MOJOXEHUI 3TOM CTAThU .

5. IlpaBonopsiioK ecTh CHCTEMA YNOPSIOYEHHBIX NMpaBoM (hakTH-
YeCKM CJIOKUBIIMXCA OOIECTBEHHBIX OTHOIEeHnii. Ho oH mipencras-
JIIeT co0Ooif He MPOCTYI0 COBOKYITHOCTh MHOXECTBA WHIWUBUAYallb-
HBIX aKTOB COOJIIONEHUS 3aKOHA, a CKJIaabIBacTCsl KakK OOIIWII MTOT,
KOHEUHBIN pe3yJbTaT BCeil AEsITEIbHOCTH OOIIecTBa IO COOJI0C-
HUIO IOpUIWYECKUX HOPM, MPEACTaBISeT cO00il MpaBOBOE JIUILIO 00-
IIeCTRA.

Ha coBpeMeHHOM 3Tane pedopMupoBaHusi Poccun HenaMepuMo
BO3pacTaeT 3HaueHMEe KOHEUYHOTO pe3ynbTara J00il CoUMaIbHO
3HAUMMOM AesTeJbHOCTU. MaeT mu peyb 06 9KOHOMUYECKOM Pa3BU-
THU U TIPEANPUHUMATEIbCKON NeITeIbHOCTA UM 00 MHOM HampaB-
JICHUU COLIMAJIbHOTO TpOrpecca, OOJKHBI ObITh HaydyHbIE KaTero-
pUM, MOHSITHUSI, KOTOPble KOHLIEHTPUPOBAHHO, BCECTOPOHHE U TIOJI-
HO oTpaxaiu Obl CHOPMUPOBABIIYIOCS 3IeCh Ha KaxXAbIi JaHHBII
MOMEHT OOBEKTUBHYIO pealbHOCTh ObITHSI. TaKMM TOHSITUEM B IIpa-
BOBOM DETYJMPOBAHUM BBHICTYIAET MPABOIMOPSAOK. byayun MMeHHO

" C3 PD. 2005. Ne 30. Y. II. Cr. 3200.
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CIIEICTBMEM TIPABOBOW AKTMBHOCTU TPEANIPUHUMATENEN W BCEX OPY-
TMX YYACTHUKOB COLIMAJIBHOTO OOIIEHUSI, OH TI0 CPABHEHUIO C NIPY-
TUMWA TPAaBOBBIMU SIBICHUSIMU OTJIWYAETCS OOJbIIENH CTaOUIBbHO-
CThIO, YCTOMYMBOCTBIO, OTHOCUTEJIBHOW HEM3MEHHOCThI0. [IpaBomo-
PSIIOK KaK HAYYHOE TIOHSATUE TEM W LIEHEH, YTO KOHIEHTPUPOBAHHO
OTpaXxaeT YCTOUYMBBLIA KOHEYHBIA pE3yJIbTaT MPaBOBOW AESATEIbHO-
CTA BCEX YYACTHWKOB COIMATBHOTO OOIIEHWS; TMO3BOJSIET, TMOJIb3Y-
SIChb METOIOM CPAaBHUTEJIBHOTO WCCIIENOBAHUS, BBISIBISITH MPOUCXO-
[SIIMe B ODINECTBE 32 OMpPENEICHHBIE MPOMEXYTKA BPEMEHU TO3U-
TUBHBbIE WJIM HEraTMBHbIE COBUTU (HapalllMBaHUE WU, HAMPOTUB,
CHUXXEHWE YHCJIAa COOTBETCTBYIOIIMUX 3aKOHOMATENIBCTBY 3aBEPIICH-
HBIX TIOBEACHYECKUX AKTOB); JNETAaeT BO3MOXHBIM ITyTEM COOTHECE-
HUS TPaBOMOPSIIKA C MAaCCUBOM TPAaBOHAPYLICHWN OTMPENETUTh 00-
1K€ TEHACHIIMW B Pa3BUTHUU TPABOBOTO PETYIUPOBAHUS.

Yto Kacaercsl 3aKOHHOCTH, TO OHA JIOTUYECKA W UCTOPUYECKU
MPENIIeCTBYET MPABOMOPSIIKY, CIYyXAT OCHOBOW, Ha KOTOPOU OH
dopmupyeTcs, pa3BUBaeTCI W YKpersgeTcsa. B Macmrrabax cTpaHbl
eXeJIHEBHO COBEpIIAeTCsl B YpeTyJIMpoBaHHOW TpaBoM cdepe oblie-
CTBEHHBIX OTHOIIEHUI OECUYMCIEHHOE MHOXECTBO CaMBIX Pa3HOO00-
Pa3HBIX MOBeIEeHYECKUX aKTOB. [lo pa3nWyHBIM TIpUYMHAM AAJIEKO
HE BCE OHUW COMJIACYIOTCS C TEMU MOMAEISIMU, KOTOPBIE 3aKPETIEHBI
WA AOTYyCKAloTCsl TIpaBoM. BmecTte ¢ TeM TpeOoBaHUS 3aKOHHOCTH
W CUCTEMa WX SKOHOMUYECKWX, TOJUTUYECKUX, COLMAIBHBIX U
IOPUANYECKUX TapaHTUN MPU3BAHBI CITYyXWUTh TOMY, YTOOBI KaXKIbIA
MOBENEHYECKNI aKT COOTBETCTBOBaJ MpaBy. Omnupasch Ha 3TH Tpe-
OOBaHUS W TapaHTUW, MOXHO W HEOOXOOMMO TMPEmynpexnarb W
npecekaTh JiloOble MpaBOHAPYILIEHUs, B TOM 4YucCe U B cepe 3Ko-
HOMHUKHU, B paMKaxX 3aKOHHOCTM e€Ille JO TOro, KakK OHW CTaHyT
MPOYHBIM TMPOTUBOBECOM TMPABOMOPSNKY, BOWIS COCTAaBHOW YacCThIO
B OOIIWIA MAacCHUB MPABOHAPYIICHUN, KOTOPHIN, TakXke obnamast OT-
HOCUTEJIbHOW YCTOWYMBOCTBIO, BBICTYITAET AHTUIIOAOM TPABOIOPSIA-
Ka. O0s13aTeIbHON MPEANOChIIKON JOCTUXEHUSI TAKOTO TOJOXKEHUS
SIBJISIETCSI YCTPAHEHWE MPUYUH U YCIOBUI, CITOCOOCTBYIOIIUX COBEP-
IIEHWIO TIpaBOHApYIIeHW. MeXaHu3M 3aKOHHOCTHU TMO3BOJISIET €IIe
B XOJI€ peajn3aliy TpaBa Ha MPEANIECTBYIONIECH MPaBOMOPSAKY CTa-
nuu 3dEeKTUBHO BO3AEHCTBOBATh HA MOBENEHUYECKUE aKThl B ypery-
JIUPOBAHHOW TMPAaBOM >XW3HEIEITEIBHOCTU OOIIECTBA, TOOMBATHCS
CBOEBPEMEHHOTO PEarMpOBAHUS Ha HAPYIIEHUS 3aKOHHOCTU. bopb-
0a ¢ TMpaBOHAPYIICHUSIMA HAa OCHOBE 3aKOHHOCTU — OJHO W3 BaX-
HBIX HAMpaBJIEHUN pabOTHI MO YIIPOYEHUIO MPABOMOPSIIKA.
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6. IIpaBomopsmoK Kak CUCTEMHOE 00pa3oBaHMWE MMEET CIIOXHYIO
CTpYKTYpy. B 3aBUCUMOCTM OT 3amay, KOTOpbIE€ pelIaloTcsl B 0OIie-
CTBE U TOCYAapCTBE, MOXHO MPUMEHUTh Pa3IMYHbIe KPUTEPUU OII-
peleneHusi, BBIYWICHEHUsI ero CTPYKTYPHBIX 3JeMeHTOB. sl TIpuHs-
THSI Mep IO YKpeIJIeHWI0 3aKOHHOCTH, a 3HAa4WT, U CaMOTro MpaBo-
nopsiika, 60pbObl C MPECTYMHOCTbIO U MHBIMU TIPAaBOHAPYIIEHUSIMHU
MPENCTaBISETCS BaXKHBIM MCIIOJIB30BaTh 10 KpaiiHell Mepe TpM «cpe-
3a» TIpaBOIOpPsIKA.

Ilepgbiii — TEeppUTOPUANIBHBIN, XapaKTepU3YIOUIUN COCTOSIHUE
npasonopsiaka B Poccuiickoit @enepaliiu B LieJIOM, B €€ CyObeKTax
W OTHENbHBIX aAMUHUCTPATUBHO-TEPPUTOPHATBHBIX SAMHULIAX: paii-
OHax, ropojax, rnocenkax u np. Kaxmas w3 Tepputopuii uMeeT oco-
OCEHHOCTM B COLIMAJIbHO-3KOHOMUYECKOM YCTPONCTBE, pa3BUTUU
MpeaNnpUHUMAaTEIbCTBA, peaiu3allud HOPM TIpaBa, CTPYKType Iipa-
BOHApYIIEHU, KaJApOBOM COCTaBE TOCYIapCTBEHHBIX, OOIIECTBEH-
HBIX U XO3SIMCTBEHHBIX OpraHMU3allMii, KOTOpble Halo 3HATb U y4u-
THIBaTh B paboTe IO YNPOUECHUIO MPaBOIOPSAKA.

Bmopoii — oTpacieBoii, Korga 3JeMeHTHI IIpaBoOIopsiaKa Moapas-
JIEJISIIOTCSI  COOTBETCTBEHHO OTPAC/sIM MPaBOBOTO PETYJIMPOBAHUS
OOIIIECTBEHHBIX OTHOIIEHUI OINpeJeeHHOTO BUa, HAaNlpUMeEp Tpaxk-
JaHCKO-TTPAaBOBBIX, aAMWHUCTPATUBHBIX, TPYIOBBbIX, (DUHAHCOBBIX.
IMonoGHBIE OTHOIIEHMS, OTJIMYAIOIIUEeCs OOJbIIeH WM MEHbIIeH
CTeNEeHbIO OJIM30CTU, COCTABJISIOT TMPEAMET TMPaBOBOTO PEryjimpoBa-
HUS, CIyXallliii OCHOBHBIM KpUTEpHEM IOApa3iesieHUs CUCTEMBI
MpaBa Ha OTpaciu, TOAOTpPAcJM M WHCTUTYThl. Kaxnblii Takoi
MpenMeT, TPEeACTaBICHHBI B BUIE peaIi30BAHHOTO KOHEYHOTO pe-
3yJIbTaTa MpPaBOBOTO PETyJMPOBAaHUs, BXOAUT B CTPYKTYpY MPaBOIO-
psaka. Ero MecTto 3iech AeTEpMUHUPYETCS MECTOM B CHUCTeME IMpa-
Ba. TeM caMbIM TPaBOMOPSIAOK B KaXIblii MOMEHT €CTh BOTLIOIIEH-
Hasl B XU3Hb, B (pakTUUYECKHUE OOIIECTBEHHBIC OTHOIIEHUS CUCTEMa
npasa. CTpykTypa TpaBomopsiika, odOpallleHHasi K OTpacjsiM Tpasa,
MOMOraeT BBISIBUTh Mepy BOILJIOLIEHWS TpaBa B peajbHble OOIIECT-
BEHHbIC OTHOIIEHUSI, OOHAPYXUTh MPOOETbl U MHBIE HEJOCTATKU B
MPaBOBOM PETyJIMPOBAHUU OTIPeNeSIeHHBIX OOIIECTBEHHBIX OTHOIIIE-
HUIi, TOTOBUTH OTBEYaOIIMe 3arpocaM MPaKTUKU HOBbIE HOPMATHUB-
Hble TIPaBOBbIC aKThl, U3MEHEHMUSI U JOMOJHEHUS B ACUCTBYIOIINE.

Tpemuii — 1o cepaM oblecTBa. 31eCh CTPYKTypa IpaBOIIOPSII-
Ka auddepeHUUPyeTCs MNPUMEHUTEIbHO K Haubosee KPYHMHBIM
rpyrraM yperyJupoBaHHBIX M OXpaHSIeMbIX MPAaBOM OOIIECTBEHHBIX
OTHOIIIEHU B KaXIOW M3 OCHOBHBIX cdep olllecTBa — IKOHOMMU-
YeCKOM, CcoLMaJbHOM, MOJUTUYECKON, myxoBHou. Kaxmas maHHas
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rpymma, Oyaydd OTHOCUTEJIbHO OOOCOOJIEHHOW, OJUIIETBOPSIET CO-
00l KOHOMUYECKUI MPaBOMOPSIOK, COLMATBHBINA MPaBOMOPSII0K
U T. I. KaK YacTU €AMHOTO IMPaBOBOro IMoOpsiika — OOILero KoHey-
HOTO pe3yjbTaTa MPaBOBOW JESITEbHOCTU BCEX YYACTHUKOB COIIU-
albHOTO OOIIEeHUs. 3/1eCh B OTJIWYKME OT OTPACIEBON CTPYKTYpPBI XO-
pOIIIO BUAHO COCTOSIHUE TPABOIOPSAKA B TOM WM WHOU chepe 00-
IIeCTBA HE3aBUCUMO OT OTPACJACBOU MPUHAIIEKHOCTA MPABOBBIX
HOPM, PEryJUpPYIOIINX COOTBETCTBYIOIIME OOIIECTBEHHBIE OTHOIIIE-
HUSI, B TOM YUCJI€ YPOBEHb MPABOHAPYIIEHUW W UHbIE HEraTUBHBIE
MpaBOBbIC SBJICHUS. BAyMUMBBI aHAIW3 U3MEHEHWI 3TOUM CTPYKTY-
pbl TIpaBOMOpsIIKa HEOOXonuM ISt 3(PPHEeKTUBHOTO U3O0UPATETLHOTO
YIPaBJSIONIETO BO3AECUCTBUSI HA KaxXAyl U3 chep obliecTna, 3aliu-
Thl COIIAATBHO-3KOHOMUYECKUX U TIOJUTUYECKUX TIpaB U CBOOOI
rpaxiaH, opraHu3aluu 60pbLObI C MPECTYMHOCTHIO U UHBIMU TPaBO-
HapylIeHUsIMU Ha 0a3e MCIOJb30BaHUS BCeX OTpacieil IMmpasa.

ITpu HeoOXOAUMOCTU MOXKHO B TIpelenax TOW WU WHOU chephl
OCYIIECTBUTh Oojiee NPOOHOE WIEHEHUWE CTPYKTYphl MpPaBOIMOPSIKA.
Hanpumep, pelamoliyo pojib B UCTOPUYECKUX CYIb0aX COBPEMEH-
Hoit Poccum mpusBaHa Urpatb 3KOHOMHKA, U B TIEPBYIO Ouepenb ee
¢yHIaMeHT — Tmpou3BoAcTBO. be3 3¢ (EeKTUBHO AECTBYIOLIETO
OTE€YECTBEHHOTO MPOU3BOJACTBA (MPOMBINLIEHHOTO, CEIbCKOXO3SIM-
CTBEHHOTO, CTPOUTEJILHOTO U T. A.) HE MOTYT ObITh 0OecrneueHbl yc-
ToiunMBoe (hyHKUMOHMPOBAHME CaMOW 3KOHOMMKM KakK IIeJ0ro, B
YAaCTHOCTM HaAEXHOE YAOBJIETBOPEHUE CIpOoca Ha TOBaphbl, pPabOThI
W YCIIyTU; TIOJUTUYECKAST U COLMaNIbHAsl CTAOWJILHOCTD; HAallOJHEHUE
HEOOXONMMBIMU JEHEXHBIMU CPEACTBAMU OIOIKETOB BCEX YPOBHEIA,
CBOEBPEMEHHBIE BBIMJIATHI TpaxkIaHaM TMEHCUW U 3apaboOTHOU Tia-
Thl; WUHBbIE COLUATbHBIE U KYJIbTYpHBbIE MOTPEOHOCTHU JTIONEH.

ITosToMy B 1ensix MOWCKA MYTEH YJIydIlIeHWS] SKOHOMWYECKOU
NIeSITETbHOCTU Hapsily C MPaBOMOPSIAKOM, CKJIAIbIBAIOIIUMCSI B 3KO-
HOMMKE U OTpaXalollluM €€ MPaBOBOE COCTOSIHUE B 1ieJioM (0b1ee),
ObIBaeT HEOOXOAUMBIM BBIACIUTH MPABOMOPSAOK KaK pe3yabTaT
MPaBOBOTO PETYJIUPOBAHUS TMPEANPUHUMATENbCKON (0COOEHHOE) U
KOMMeEpUYECKOl (OTAENTbHOE) NESITeIbHOCTU, KOHKPETHBIX OpraHu3a-
IIMOHHO-TIPAaBOBBIX (POPM MpPEeANPUHUMATEIBCTBA — OOIIECTB C OT-
paHUYEHHON OTBETCTBEHHOCTHIO, aKIIMOHEPHBIX OOIIECTB, Trocymap-
CTBEHHBIX U MYHUIIMNAIbHBIX YHUTAPHBIX TPEANPUSTUIA U NPYTUX,
a TakXkKe JIUI[, 3aHUMAIOIIUXCSI WHAUBUAYATbHOU TpeanpUHUMATEb-
CKOIi IeSITeIbHOCThIO (€AMHUYHOE).

Oco0bylo omacHOCTb ISl TpaBoIopsiika B cdepe 3KOHOMHUKH
MPEACTABISIOT TPECTYIUIEHUSI U WHbIE TMpaBoHapylueHusi. HoBblid
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YK P® comepxut obmmpHbiii pasn. VIII «IIpectynieHus B chepe
9KOHOMHKM». K HMM OTHECEHBI IPECTyIJICHUs IPOTUB COOCTBEH-
HOCTH; B chepe 3KOHOMUYECKOI NESTeIbHOCTH; IIPOTUB MHTEPECOB
CIIyX0bl B KOMMEPUYECKNX WM MHBIX OpraHm3auusgx. Psm KOHKpeTHBIX
COCTaBOB ITpaBOHApPYILIEHWI B NMPOMBIIUICHHOCTH, CTPOUTEILCTBE,
9HEpPTreTUKe, CEJIbCKOM XO3SMCTBE, HAa TPAHCIOPTE, B 00JIACTU OXpa-
HBI COOCTBEHHOCTHU, CBSI3M, IPEeANIPUHUMATEIBCKOMN AeSITEIbHOCTH,
¢uHaHCOB M pbIHKa LIEHHBIX Oymar npeaycmMorpeH KoAIl PO®.
3 mapra 1998 r. Ilpesument PP wuspgan cnenuanbHbiil YKas Ne 224
«O0 obecrneyeHMM B3aMMOIEHCTBMS TOCYIApCTBEHHBIX OPraHOB B
6opbbe ¢ MPaBOHAPYLIEHUAMU B chepe SKOHOMUKN» .

OnHOM M3 XapaKTepPHBIX 4YepT IIPECTYITHOCTH, B TOM YHCIE B
chepe MpeANTpUHUMATENIbCTBA, SIBISIETCS €€ JaTeHTHOCTh, T. €.
CKPBITOCTh, KOTIA IPECTYITHBIC MeSHUS HE BBIIBISIOTCS W HE PEeTH-
CTPpUPYIOTCI. YCTpaHEHMIO 3TOTO 3aCTapesioro mopoka B Oopnbe ¢
MIPECTYIMHOCTBIO CIYKUT COBMECTHBI IIpUMKAa3 CEMU MHHUCTEPCTB U
BenoMcTB — I'eHepanbHOi mpokyparypsl P®, MBJ Poccuu u np.
oT 29 nekadpst 2005 r. «O eIMHOM ydeTe MPecTYIICHUI» .

7. YrojioBHOe M aAMWHUCTPATUBHOE 3aKOHOIATEIBCTBO 00 OT-
BETCTBEHHOCTH TpeANpUHUMATENei ObLIO IMPUHSATO CPaBHUTEIBHO
HEIaBHO U IIPOXOIMT MCIIbITaHME NpakTukoi. Ilpu ero mayyeHuUm
1ejsecoobpas3Ho:

a) oOpaTUTh BHMMaHME Ha BBEICHHYI0O MM HOBYIO TE€PMUHOJO-
ruo. [IpyHIMNMAaNbHO BaXXHOE 3HAYEHUE IJISI PACCMOTPEHUS JIIO-
ObIX Oea1 00 aIMMHUCTPAaTUBHBIX ITpaBOHApPYILICHUSIX HMeEeT IIpa-
BUIbHOE ysicHeHHe mo HoBoMYy KOAIT P® mMoOHATHUS OOTKHOCTHOTO
JmMIa Kak cyObeKkTa 3TUX nmpaBoHapylieHuii. OHO 3HAYUTENBHO IIH-
pe TOil TpakTOBKM, KOTOpas naHa B mpuMedaHum 1 K cT. 285
YK P®, a uMeHHO: K JOJKHOCTHBIM JIMLIAM B TOCYIapCTBEHHBIX
opraHax, opraHaXx MECTHOTO CaMOYIIpaBJICHUS, TOCYIapCTBEHHBIX U
MYHUIIMITATbHBIX YIPEXIEHUSIX, BOMCKAaX MU BOMHCKUX (popMHUpOBa-
HUSIX TIPUPaBHEHBI 110 aAMWHUCTPATUBHON OTBETCTBEHHOCTH WHIM-
BUAYaJbHbIC IPEeINPpUHUMATENIN, PYKOBOIUTEIN U Ipyrue pabOTHM-
KM WHBIX OpraHm3anuii (KOMMEpYeCKMX U HEKOMMEPUYECKHMX), CO-
BEPIIMBIINE aAMWHMCTpATUBHBIE IpPaBOHAPYIIEHUS B CBSI3U C
BBHITTIOJTHEHMEM OPraHM3allMOHHO-PACHOPSIAUTEIbHBIX WIN afMUHU-
CTPAaTUBHO-XO3SIMCTBEHHBIX (DYHKIIUIA.

" C3 P®. 1998. Ne 10. Cr. 1159; mocaeaHIon penakiumio cM.: Yka3 Ipe-
suneHta PO ot 25 utons 2000 r. Ne 1358 // C3 P®. 2000. Ne31. Cr. 3252.

Poccuiickag rasera. 2006. 25 gHB.
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KoAIT P® BBen HOBBIH BUI aAMUHMCTPATMBHON OTBETCTBEHHO-
CTM — JUCKBaduMUKALMIO, TOA KOTOPOH TMOHWMAETCS JIMIIeHUe
(¢usznyeckoro auila MpaBa 3aHUMATh PYKOBOJMSIIUE TOTXKHOCTU B
WUCIIOJITHUTEIbHOM OpraHe YIpaBAC€HUS IOPUAUYECKOTO JUlla, BXO-
IIUTh B COBET AUPEKTOPOB (HAOJIIONATENbHBI COBET), OCYIIECTBISIThH
MPEeANPUHUMATENBCKYIO NESITEIbHOCTh IO YIPABICHUIO OpUANYE-
CKUM JIMIIOM, a TakKXe OCYIIECTBISATh YMpPaBICHUE OPUANYECKUM
JIUIIOM B WHBIX CJIy4asx, MPeAyCMOTPEHHBIX 3aKOHOIATEeIbCTBOM
Poccuiickoit Peaepaiiuu. AIMUHUCTpaTUBHAs OTBETCTBEHHOCTh B
BUIe OMCKBanudukauum HaszHauyaetcsl cynweit. [IpaButenbctBo P®
noctaHoBiaeHueM oT 11 Hos0ps 2002 r. Ne 805 yrBepawio ITonoxe-
HUe 0 HOpPMUPOBAHUU U BEICHUU peecTpa NUCKBATU(DUIIMPOBAH-
HBIX L', a mocTaHoBieHueM oT 2 asrycta 2005 r. Ne 483 dopmu-
poBaHMe M BeJeHHE peecTpa Bo3loxuio Ha MBJ Poccun’;

0) nmpubiieub akThl BepxoBHoro Cyma P®, rme o6oOiieHa Ipak-
TUKAa MPUMEHEHMS] CydaMU YroJIOBHOTO M aJIMUHUCTPATUBHOTO 3a-
KOHOJATeJIbCTBA U TAaHBl PA3bSICHEHUSI TI0 BO3ZHUKAIOIIUM B HEl BO-
npocaM: moctaHoBjaeHus IlneHyma or 18 Hos0pst 2004 1. Ne 23
«O cynebHOU MmpakTWKEe MO JAejaM O HE3aKOHHOM NpeanpuHUMA-
TEIbCTBE U JieTaJu3alu (OTMBIBAHUM) JEHEXHBIX CPEICTB WU
WHOTO WMYILECTBA, MPUOOPETEHHBIX IMPECTYMHBIM IyTeM»' M OT
24 maprta 2005 1. Ne 5 «O HEKOTOpBIX BOIIPOCAaX, BO3HUKAIOIIUX Y
cynoB npu npuMmeHenun Komekca Poccuiickoit @epepauuu o6 an-
MMHMCTPATUBHBIX [PAaBOHAPYILIEHUSX»'. MHTepec mpeacTaBiasieT U
onpeaeneHue KoHctutyumoHHoro Cyma PP ot 12 ampens 2005 T.
Ne 113-0 mo moBomy KoHCTUTyHHMOHHOCcTHM 4. 1, 2 m 3 cr. 30.11
KoAIl PD°.

8. DdGheKTUBHOCTh peanu3alryd 3KOHOMHYECKOIO0 3aKOHOJa-
TEbCTBA, MOJHOTA BOIUIOUIEHUSI TPeOOBAaHUI 3aKOHHOCTU B PbI-
HOYHBIE OTHOILIEHWSI, MPOYHOCTh MPEANPUHUMATEIBCKOTO MPABOMO-
psiiKa NeTepMUHUPYIOTCS psAaoM (dakTopoB. MHoOroe 3aBUCHUT OT
Haau4usl B OOIIECTBE U TOCYNAPCTBE YCTOWYMBOU ONMTUMUCTUYHON
COLMATIbHOW W TMOJUTUYECKOU cuUTyaunu. DKoHoMUYeckue pedop-
MbI, TIpEANPUHUMATENbCKASL ACSTEIbHOCTh HE MOTYT MPOBOAMUTHLCS B
HEKOeM BaKyyMe, M30JMPOBAHHO OT IMHAMUKHU OOIIEro Tmpoiecca

' C3 P®. 2002. Ne 46. Cr. 4584; 2005. Ne 32. Cr. 3323.
> C3 P®d. 2005. Ne 32. Cr. 3323.

* Poccuiickast razera. 2004. 7 mex.

* Poccuiickas razera. 2005. 19 amp.

* Poccwuiickas razera. 2005. 31 mas.
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MepeyCcTPONCTBa Halllero oOlIecTBa. 3aTsIrMBaHUe pa3pelleHus 060-
CTPSIOIIMXCS TIOAYacC MPOTUBOPEYUN MEXAY Pa3IMYHBIMU BETBIMU
TrOCYyIapCTBEHHOM BIAcTU, Mexmy (eaepalbHBIMM M PETMOHATbHBI-
MU OpTaHaMW TOCYIApCTBEHHOM BJIACTH, a IMOCJIEIHUX — C OpraHa-
MM MECTHOTO CaMOYIIpaBJeHMsI, JOKaJbHbIe MeXXHaIlMOHAJbHbIE
KOHGJIUKTBI, MACCOBbIE KOJJIEKTUBHBIE TPYAOBBIE CIIOpPBI, B KOTO-
pble BOBJIEKAIOTCSI COTHU ThICAY PAOOTHUKOB, XPOHUUYECKUE HEIlIa-
TeXU IO TOCTaBKaM M 3alepKKa BHIIJIATHI 3apabOTHOM TLIATHI,
WHbIe HEeraTUBHBIE COLIMAIbHBICE U MOJUTUYSCKHUE (DAKTOPHI MPEIsT-
CTBYIOT IeICTBEHHOI peanu3aluy 00ecHeYrnBaoIIero 3KOHOMMUYE-
ckne pedopMbl 3aKOHOAATEbCTBA.

Ho rmaBHOe, HaBepHOE, — TOBEACHME CaMMX IpeANpUHUMATE-
Jieil, comepXaHue UX HeSITEIbHOCTU KaK YYaCTHMKOB 3KOHOMMYE-
CKMX OTHOILIEHMIA, CTEIEHb €€ COOTBETCTBUSI 3aKPEILUIEHHBIM B 3KO-
HOMUYECKOM 3aKOHOJATEIbCTBE HOPMATUBHBIM IPABOBBIM IIPEIITH -
canussM. O00 BceM 3TOM — B CJIEAYIOIIUX TeMax.

S AKwmHckuit "TlpennpuHiM.Ipaso”
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§ 1. IlonsaTre n BBl CYOBEKTOB NMPEINPUHMMATEIHCTBA

1. CyObekThl NpeImpUHAMATENLCTBA — 5TO JIMIIA, ITPAaBOMOYHEIE
OCYIIECTBIEITh TIPEATIPUHUMATEBCKYIO JeSITeabHOCTb. JIJIsT pacKpbI-
THSI TIOHSTUSI M CTaTyca CyObeKTa IMpeanpUHUMATEIbCKON IesITeNb-
HOCTM HEOOXOIWMO MPONTU ABE IPEMIIECTBYIOIIME €My CTYyIIeHU, a
AMEHHO YSICHUTHL CYTh ITOHATHUHA «CYOBEKT IIpaBa» U «CYOLEKT Ipaxk-
IAaHCKOTO TpaBa». CyObeKT npaBa — camasi IIMPOKAs KATEropus mpa-
BoBeleHMs. B Hee BXOIAT BCe YYACTHMKH OOIIECTBEHHBIX OTHOIIEHMIA,
KOTOpbl€ B COOTBETCTBMM C JICHCTBYIOIIMM 3aKOHOIATEIbCTBOM CIIO-
COOHBI ObITH HOCHTEISIMU TIPaB U 00si3aHHOcTeil. OO0IIast MpaBOCyOb-
€KTHOCTh KOHKPETU3UPYETCS MPUMEHUTEIbHO K OTIEIbHBIM OTpac-
JISIM TIpaBa, Kaxmas M3 KOTOPBIX MMEET CBOil «HabOp» OTpacieBbIX
CyOBeKTOB IIpaBa. B KOHCTUTYLMOHHOM (TrOCyIapCTBEHHOM) IIpaBe
9TO, HAlpuUMep, U30Mparead W AeNyTaThl, B TPyIOBOM — paboTona-
TeJIu U pabOTHUKM, B (GPMHAHCOBOM — HAJIOTOILJIATEIBIIMKA 1 HaJO0-
TOBBbIE OpraHbl, B YTOJOBHO-IIPOLIECCYaIbHOM — JIO3HABaTesb, Cle-
JIoBaTeIb, ITOA03PEBACMblil, OOBUHSIEMBIi, IMOACYIMMBbI, OCYKICH-
HBIA M T. 1.

Bce Bo3MOXHBIE CYOBEKTHI TPaXIaHCKOIO IIpaBa, OObeIMHsIE-
MbI€ OOIIMM ITOHSITUEM <«JIWIa», MOAPA3NESIIOTCS Ha TPU TPYIIIIHL.
Ilepsas — dusznmyeckue auila, KOTOpbIe, B CBOIO ouepedb, IpeacTaB-
JICHBI TpeMSI MX Pa3sHOBUAHOCTSIMU: IpaXaaHe, MHOCTPAHIIbI, JIMIIa
0e3 rpaxmgaHcTBa. Bmopas — wopunudeckue auiia. OHU MOIYT OBITh
POCCUMCKMMHM, MHOCTPAHHBIMM U CMEIIaHHBIMU (COBMECTHBIMU).
IOpunnueckne nuiia ydpexmaiorcs M AeHCTBYIOT nuddepeHIpo-
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BaHHO B paMKaX OIPCACICHHBIX OpraHN3allMOHHO-ITPAaBOBLIX (l)OpM.
Tpemvio epynny coctaBisior Poccuiickas ®Denepanusi, CyObeKTbl
Poccuiickoit deaepauyu, MyHuLInnaabHble oopa3oBanust. @usuue-
CKHE€ N IOPpUINYCCKHE JUlla MOIyT OBITH Y4YaCTHUKaMU TIpaXKaaHCKO-
MPaBOBBIX OTHOILIEHUI B KauyecTBe MpeAlpuHUMATENIeld WU He 00-
Jlafgasi 9TUM KadyeCTBOM.

Takum oOpa3om, usydyeHue craTyca (IpaB, oOsI3aHHOCTEl, OT-
BETCTBEHHOCTU) CYOBbEKTa TMpEeANpUHUMATEIbCKOU NesITeTbHOCTHU
MpearnoiaraeT NpeaBapuTe/ibHOe MO3HAHME cTaTyca CcyObeKTa IpaBa
1 cy0beKTa TpaxkJAaHCKOTO MpaBa, MPaBOBOW PEXUM KOTOPBIX IMOJI-
HOCTBIO PAcIpOCTPaHSIETCS] U Ha CyOBEKTOB MpeANpPUHUMATETbCKON
JIesITeJIbHOCTU MO M3BECTHOU Tpuade: obuiee (CyObeKT mpaBa), OCO-
OeHHOe (CYyOBEeKT TrpaXJaHCKOTO TipaBa) U OTAEIbHOE (CYyOBEKT
MpeANPUHUMATENbCKOU NEeSITEIbHOCTH). JpyruMu cioBaMu, Mpexmie
4YyeM CTaTb Cy6’beKTOM Hpeﬂle/IHl/lMaTeﬂbCKOfI ACATECJIbHOCTH, JIULO
SIBJISIETCSI CYOBEKTOM TpakaaHCKoTo TpaBa. CyObeKT mpemmpuHuMAa-
TEeJILCKOI JIEATEILHOCTH — 3TO TAKOM CYOBEKT IPAXKIAHCKOIO IpaBa,
KOTOpbIii HA CBOM PHCK OCYIIECTBJISAET CAMOCTOSTEIbHYIO JesATeIb-
HOCTb, HANIPABJICHHYI0 HA CHCTEMATHYECKOE H3BJIeYeHHe NMPUObLUM OT
MOJIb30BAHMSI MMYIIIECTBOM, MPOJAXKM TOBAapa, BHIIOJHEHUSA padoT WM
OKa3aHMsl yCJIYT, W KOTOpPbIii 3aperucTPMpPOBaH B 9TOM KayecTBe B yC-
TAHOBJIEHHOM 3aKOHOM TOpsJIKe.

2. ®usuueckue aula (gajee — TrpaxiaaHe) MOTYT 3aHUMAThCS
MpeANPUHUMATEBCTBOM IMyTeM O(OpMJIEHUSI WHAWBUAYATbHOU
MpeANPUHNMATEIbCKON NeSTeIbHOCTU. B yCTAaHOBJIIEHHBIX 3aKOHOM
caydasx (m. 1 cr. 66 'K P®) rpaxmaHMH MOXET CaMOCTOSITEBHO,
OJVH CO3JaTh TakKXXe IOPUAUYECKOE JUI0, U TOrIa Ha Hero Oyaer
pPaCIpOCTPaHSATHCS PEXUM MOCTEIHET0, O YeM peyb MOUIET HUXKE.

Hns mpuoOpeTreHus craTyca WHAWBUIYAJTBLHOTO MpeANpUHUMATE-
JIs TpaXIaHWH JOJKeH objiafaTh CIeayIoIUMUA OOIIMMU TIpU3HaKa-
MM CyObeKTa I'pakIaHCKOTO TpaBa:

1) mpaBOCIIOCOOHOCTHIO (CITOCOOHOCTh UMETh TpaxkjaHCKUE IMpa-
Ba U HECTU 00SI3aHHOCTH);

2) TpaXJAaHCKOU NeecrnocoOHOCThIO (CIOCOOHOCTh CBOUMM JIeii-
CTBUSIMU MPUOOPETaTh U OCYIIECTBIISITh TPaXXJaHCKKWE TpaBa, CO3/a-
BaTh IJIsl ce0s1 TpakIaHCKUE OO0SI3aHHOCTU U UCIIOJHSTH UX);

3) umeTh uMs (pamMuausi, cOOCTBEHHO UMsI, a TaKXXe OTYECTBO,
€CJIM NHOE HE BbITEKAET U3 3aKOHA WJIM HallMOHAJbHOrO 0ObIYas);

4) UMeThb MECTO XWTEJIbCTBA (MECTO, TAe TpaXIaHUH MPOXUBAET
MOCTOSIHHO WJIA MPEUMYIIECTBEHHO).
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I'maBHBIM B TIpMBEIEHHBIX MpPU3HAKaX SBJSIETCS TpaXKmaHCKas
neecnocoOHOCTh. IIpaBocmocOOHOCT, M MHBIE HMPHU3HAKM CO3MAIOT
JIMIIb HEOOXOOUMEIE IIPENNOChLUIKM, BO3MOXHOCTH OCYIIECTBICHUS
rpaXXImaHMHOM IIpeIIpUHUMATEIbCKOM OesaTelbHOCTU. [eecmocon-
HOCTb K¢ IIpeBpallaeT BO3MOXHOCTb B JEMCTBUTEILHOCTb, B peajib-
HBIE TIPEeINPUHAMATEIbCKIE OTHOIICHUS.

I[lo mpu3HaKy OeecIioCOOHOCTU TpaXmaHe IIOApa3aelIsIioTcs Ha
YeThIpe TPYIIIHL:

1) HegeecmocoOHBIE — MaJIOJIETHHE B BO3pacTe IO IIECTH JIET, a
TakKe IIpU3HAHHBIE CYIOM CTPafalollMMM IICUXWUYECKMMU pac-
CTpOIicTBaMM, HE€ JIAIOIMIMMU BO3MOXHOCTH IIOHMMATh 3HaYeHUE
CBOMX ACUCTBUM WIM PYKOBOAUTh MMM. OHM caMud HE BIIpaBE CO-
BepIIaTh IOpMAMYECKM 3HaYMMble OeiicTBusi. Ho ckazaHHOe BoBce
HE O3HayaeT, 4YTO IpMHAajjIexXallee UM MMYIIECTBO HE MOXKET y4acT-
BOBaTh B TPaxXITAaHCKOM OOOPOTE, OBITh OOBEKTOM IIpeAIIpUHUMA-
TENIbCKOM AesTeNbHOCTU. OT MMEHU OeTeil CHCIKU COBEpIIAIOT MX
3aKOHHBIEC TPEICTABUTENIM — POOUTENIM, YCHIHOBUTEIN WIN OIEKY-
HBI, 2 OT UIMEHM CTPAJalolIero IICUXUIYECKUM PacCTPOMCTBOM — €ro
onekyH. Ilpy 3ToM Ha aKThl pacHOpPsKEHUSI MMYIIECTBOM HEO00XO-
IVMO TIpeaBapUTENIbHOE pa3pellleHre OpraHa ONEKW U ITOIeYUTEIb-
crBa (cm. cr. 37 TK POD);

2) He MOJHOCTHIO IeeCITOCOOHbIE — MAJIOJIETHHE B BO3pacTe OT 6
o 14 1eT 1 HecoBepllleHHOJNIETHUE B Bo3pacTe oT 14 mo 18 ;mer. Kak
MIpaBUJIO, CACIKM OT MMEHU MAaJIOJIETHEIO 3aKJII0YaloT €ro 3aKOHHBIE
npenctaBuTean ¢ codmonenuem mnpasui cr. 37 'K P®. Cam oH Mo-
JKeT COBEpIIATh JUIIb MEJKKWE OBITOBBIE M HEKOTOPHIE WHEIE CHE-
KM, MCUYEPIBIBAIOIINI IIepeuyeHb KOTOPHIX JaH B 3aKoHe (CM. CT. 28
I'K P®). HecoBepmieHHoIeTHHE ¢ 14-7€THEro Bo3pacTa BIIpaBe ca-
MOCTOSITEJIbHO COBEpIIaTh B chepe MMYIIECTBEHHBIX OTHOIICHUIMA
3HAYUTEJIBHO OoJiee IMMPOKUIT KpYyr aKlLMil, HeXelIu MaJoJIETHHE.
W Bce mpyrue cmeilkyu OHU TakKKe COBEpPIIAIOT OT CBOET0 MMEHU, HO
C MUCHMEHHOTO COIJIACHsI CBOMX 3aKOHHBIX IIpeICTaBUTENICil (CM.
cT.26 TK PD);

3) orpaHMYEHHO IEECIIOCOOHbIE — IIPUM3HAHHBIC CYIOM 3JIOYIIOT-
pEOISIIOIIUMHK CITMPTHBIMM HAaIIUTKAMK WIM HAapKOTUYECKUMU Cpel-
CTBaMHM, YeM CTaBST CBOIO CEMBIO B TSDKEJIO€ MaTepualibHOE II0JIO-
KeHue. DTH JIMLa BIpaBe COBEpIIATh MeJIKue ObITOBHIE caeiaku. Co-
BepIIaTh OpPYrue CAEJKM, a TakKe II0JydaThb 3apabOTOK, IEHCUIO H
WHBIE JOXOIbl M PACcIOpPSIKAThCsI UMM OHM MOTYT JMIIb C COTJIACHs
noneuyutens. Takue TpaxgaHe CaMOCTOSITEIbHO HECYT MMYILIECTBEH-
HYIO OTBETCTBEHHOCTbH II0 COBEPIIEHHBIM MMU CIEIKAM W 3a IpUYr-
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HeHHBI uMmu Bpea. OmHaKo, IO MHEHMIO aBTOpa, aKTyaJIbHOW SIB-
JIsieTcs mpobsieMa 0ojiee HAIEXHBIX IOPUAMYECKUX TapaHTWU It
YECTHBIX IPaBOMOCYIIHBIX MPEeANpUHUMATEIE W APYTHMX TpaXmaH,
C TeM 4YTOOBl WX IMapTHEPaMMW MOIJIM BBICTYIIATh JUIb IMOJHOIECH-
HbIe JeecrocoOHbIe du3mueckue auia. He Tak yxX penku ciydau,
KOIJa aJIKOTOJIUKWA M HapKOMaHBI, JEeCIIOCOOHOCTh KOTOPBIX Orpa-
HUYEHAa CyIIOM, HECMOTPSI Ha OrpaHUYEHUS, BCTYyHAlOT B 3allpelleH-
HbIE UII HUX MMYIIECTBEHHBIE OTHOIIEHMS: paclpomaloT ITOpOTro-
CTOSIIIIME BEIIM, MPMHMMAIOT B KauyeCcTBE 3agaTKa KPYITHBIE CYMMBI
JIEHEeT, KOTOpbIe 3aTeM IPOMMUBAIOT, 1 T. 1. BUAUMO, B yCIOBUSIX MH-
TEHCMBHOTO pPa3BUTHUS IIpEANIPUHMMATENbCTBA Ha3peja II0Tpeo-
HOCTb, 4YTOOBI Cyabl, OrPaHMYMBAsI B ME€ECIIOCOOHOCTM TpaxKaaH, He-
JIaIM B TAcIIOpPTax COOTBETCTBYIOIIME OTMETKU. CMOINIM XK€ B CBOE
BpeMsI TTOJOOHOI TpOCTEHIIell omepalmneil XOTb KaK-TO 3allUTHUTh
WHTEPEChl MUJIJIMOHOB JAETel, IMOJydYamlInX aJduMEHThl OT Hepaau-
BBIX pomuTteneii. Tak e NIpPOCTO MOXHO OIpagiuTh W HHTEPECHI
nmpeanpuHuMareieil, yoepedb Mx OT BCTYIUICHUSI B JEJOBBIE OTHO-
IIEHUsI C OTPAaHUYEHHO JeECIIOCOOHBIMM;

4) MOJHOCTBIO AeecriocoOHbie. OHM BIIpaBe CaMOCTOSITEILHO 3a-
HUMAaTbCs JI000M MpeanpuMHUMATEIbCKON OesITeIbHOCThIO. Takas
JIEeCIIOCOOHOCTh HACTYIIaeT B TPeX CJIydasx: a) ¢ HACTYIUICHHEM CO-
BEpIICHHOJCTUS — II0 JOCTVMKEeHNU 18-71eTHero Bo3pacra; 0) B CiIy-
Yyae, KOrja 3aKOHOM JOITyCKaeTCsl BCTYIUIEHHME B OpakK J0 JOCTHXKe-
Hug 18 jer, rpaxkmaHWH, He TOCTUTINWM 18-JeTHero Bo3pacrta, Ipu-
obpeTaeT AeecrocoOHOCTh B IIOJTHOM O0BEME€ CO BpPEMEHM
BCTYIUIEHUSI B Opak; B) B pe3yiabTare aMaHcumnanuu. CyTb €e COCTO-
WUT B TOM, YTO HECOBEPLICHHOJETHUI, HJOCTUTIIUNA 16 JeT, MOXeT
OBITb OOBSIBJICH MOJHOCTBIO IE€ECIOCOOHBIM, €CIM OH paboTaeT IIo
TPYIOBOMY JOTOBOPY, B TOM 4YHMCJIE IO KOHTPaKTy, WM C COTJIacHs
poauTesieil, YCBIHOBUTENEH WJIM TOMEYUTENSI 3aHUMAETCS MIPEeAIpu-
HUMAaTeJIbCKON HeaTeIbHOCThI0. OOBbSIBICHNE HECOBEPIICHHOJETHE-
o0 IIOJIHOCTBIO A€E€CIIOCOOHBIM (3MaHCHITAIIMsI) IPOU3BOMAUTCS IIO
peIIeHUIO OpraHa OINeKW U IIONEYMTENIbCTBA C COIIacusi 00OMX PO-
IUTEJIe, YCBIHOBUTEEH WIM IONedrTels Ju00 Mpu OTCYTCTBMM Ta-
KOIO corjlacusi — Mo pelneHuio cyna. OpraHaMu OIeKW M ITOIedu-
TEJbCTBA SIBJISIFOTCSI OpTaHBl MECTHOTO caMoympaBieHus. Takoi He-
COBEPIICHHOJIETHUI 00JIamaeT B IOJHOM OObeMe TpaxkgaHCKUMU
mpaBaMM U HeCET 00SI3aHHOCTHU (B TOM YMCJIE CAMOCTOSITEJIbHO OT-
BeyaeT 1o 00s13aTeJbCTBAaM, BO3HMKIIMM BCJIEACTBUE MPUYMHEHUS
WM Bpena), 3a UCKIIOUEHUEM TeX IpaB U 00sI3aHHOCTEM, MI Mpruoo-
peTeHust KOTOphIX denepalbHBIM 3aKOHOM YCTaHOBJIIEH BO3PACTHOI
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ueH3'. PoauTenu, yCHLIHOBUTENM M TIONEYUTE]Nb HE HECYT OTBETCT-
BEHHOCTHU MO 00s13aTebCTBAM 3MAaHCUITUPOBAHHOTO HECOBEPIIECH-
HOJIETHETO, B YaCTHOCTU MO 00s513aTe€bCTBAM, BO3HUKIIUM BCJIEICT-
BUE TIPUUMHEHUS] UM Bpeaa.

M3 Ha3zBaHHBIX TPeX OCHOBAHUU BO3HWKHOBEHUS MOJTHOU Jce-
CMOCOOHOCTH 0COOOro BHUMaHUS TpeOyeT mocjieaHee — dMaHCHIIa-
uusi. Mcrmonb3oBaTh €ro HAAJIEXKUT JUIIb B UCKIIOUUTEIbHBIX CITY-
yasix, MPU CIOXUBIIEMCSI KpailHe HeOJIaromnojiydyHoM MaTepuaibHOM
MOJIOXXEHUU HECOBEPIIEHHOJETHEro, ero ceMbu. [lompocTkam Hamo
YUUTHCS, a HE 3aHUMAThCS KOMMEpPLIMEN.

IMpennpuHuMareseM Ternepb MOXET CTaTh U HECOBEPIICHHOJET-
HUIA, TOCTUTIIUN 14-JeTHero Bo3pacTa, WU TO, YTO TOXOH AECTEH B
MPEANPUHNMATEIHLCTBO OOYCIIOBIMBAETCS COTJTACUEM WX 3aKOHHBIX
npejacTaBuTesiell, — cnadboe yremeHue. llpuBaTu3zanuus XWJbsl BbI-
SIBUJIa HEMAJIO POJUTENIE, CIIOCOOHBIX B OJHOYACHE CHEIaTh CBOUX
nereil 6e3moMHbIMU. IS McHpaBiIeHUsI CUTyalluM MOTPeOOBAIOCH
CPOYHO BHOCUTh MU3MEHEHHUSI B 3aKOHOIATEJbCTBO O MpUBATHU3ALIUKN
xunbs. He ciaemyer moBTopsiTh omnOKu. HaiimyTrcs mambl U Mambl,
0a0ylIky U JeAylIKW, KOTOpble 0€3 HYXIbl OyayT TOJKAaTh MOAPOCT-
KOB W B YJIWYHYIO TOPrOBJIO, W B WHYI NPEANPUHUMATEIbCKYIO
nesiteibHOCTh. Ho caMoe TaBHOe: He Haao AUCKPEAUTUPOBATH
MpeaNnpUHUMATEbCTBO, MpeBpalllaTh ero B HEKYI JETCKYI0 3abaBy.
YecTHO 1 MBI, B3pOCIIbIE, MOCTYIIMM B OTHOIIEHUU HEOIEPUBIINX-
csl TIOAPOCTKOB, OPOCUB HX, HEOOYyYEHHBIX, HE 00JamaloluX Xu3-
HEHHBIM OMBITOM, B CJIOXHEUIINIA MUp MpeanpuHUMaTeIbcTBa?!

3. OcobeHHOCTH cTaTyca WHAUBUAYAJTbHOTO IMPEANPUHUMATENS,
neiicTByolero 6e3 o0pa3oBaHUs IOPUAMYECKOTO JIMIA, MO CpaBHE-
HUIO C OOIllerpaxaaHCKOi MNpaBOCIIOCOOHOCTBIO TpaxIaHWHA 3a-
KJTIOYAIOTCSl B CJIEAYIOIIEM:

BO-TIEPBBIX, ATOT CTaTyC MPUOOpPETaeTCs B pe3ysbraTe (C MOMEH-
Ta) TOCYIapCTBEHHOIN perucTpaumu TpaxkIaHWHA B KayecTBE WHIM-
BUAYaJbHOTO mMpeanpuHuMaTess. [paxaaHWH, OCYIIECTBISIOMIMNNA
TaKylo IesTeJbHOCTh 0€3 rocydapCTBEHHOW perucrpaluu, AeUCTByeT
B HEJIETAIbHOW, <«TEHEBOW» BSKOHOMMKE. [JlaBa KpecThSIHCKOTO
(dbepmepckoro) xo3sqiicTBa, OCYIIECTBISIIONIUN NESITEILHOCTh 0€3
00pa30BaHUS IOPUANYECKOTO JWIla, TPU3HAETCS MpeanpUHUMATE-
JIeM aBTOMaTUYeCKM C MOMEHTa TOCYyIapCTBEHHOW perucrpauuu

' CM., HanpuMep, cT. 13 DenepaibHOro 3akoHa or 13 nexkabps 1996 r.
Ne 150-®D3 «O6 opyxumn» (C3 P®. 1996. Ne 51. Ct. 5681; Poccuiickas ra-
3era. 2006. 31 mek.).
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KpecThstHCKOro ((pepmepckoro) xossgiictBa. Ocoboil perucrpanuu
ero Kak MHAMBUAYAJbHOIO MpPEAIPpUHUMATENSI He TpeOyeTcs.

I'paxmanuH, (akTUYeCKW 3aHUMAIOIIMIICA MpeanpUHUMATEIb-
CKOH AesSITebHOCThIO, HO HE IPOIISAIINN TOCYIapCTBEHHYIO peru-
CTpallMi0 B Ka4eCTBe WHAMBUAYAJbHOTO MpeANpHMHUMATENs, HeE
nmpruoOpeTaeT B CBSI3M C 3aHITHUEM TaKOW NeITeIbHOCTBIO CTaTyca
npeanpuHuMartessa. [1oaToMy cmopbl ¢ yyacTheM TaKUX rpaxmaH, B
TOM YHCJIE CBSI3aHHBIE C OCYIIECTBICHHEM HMMHU MpPEeaIpUHUMATEIb-
CKOM JeATeIbHOCTH, MOABEIOMCTBEHHBI HE apOMTpakKHOMY Cymy, a
cymy obleit opucauKIuu. BMmecre ¢ TeM mpu pa3pelieHUu CIIOpOB,
BO3HUMKAIOIINX II0 MOBOAY HEY3aKOHEHHON IPeAIpUHUMATEIbLCKOM
IeSATeIbHOCTY, TpaxkAaHWH HE BIIpaBe CCHIIATHCS B OTHOIIEHMU 3a-
KJIIOUEHHBIX UM IIpM 3TOM CHEJIO0K Ha TO, YTO OH HE SIBJISIETCS Tpeid-
npuHuMareneM. Cymn MOXeET IPUMEHUTh K TaKUM cAeiIKaM IMpaBujia
I'K P® 06 00s3aTenbCcTBax, CBA3aHHBIX C OCYLIECTBJIEHUEM IpEN-
MIPUHUMATEIbCKON NesATeIbHOCTH;

BO-BTOPBIX, K IPEANPUHUMATEIbCKON AEATEIbHOCTA TpaxIaH,
ocylIecTBIIsieMOil 0e3 00pa30oBaHUS IOPUANYECKOIO JIMIIAa, COOTBET-
CTBeHHO TnipuMeHsoTcd mnpaBmia 'K P®, KoTopble perymmpyioT
IEeSITEIbHOCTh IOPUANYECKUX JIMII, SBIISIOIMIMXCSI KOMMEPUYECKUMU
OpraHm3alusIMM, €CJIM MHOE He BBITEKAaeT M3 3aKoHa, akToB Ilpe3n-
neHTa P® u IlpaButennpctBa P®D unu cyliecTBa MpaBOOTHOLIECHHUS,;

B-TPETBUX, C OKTSAOps 2006 T. OeiCTBYeT MpaBUIO O TOM, YTO pa-
OoTomaTeNb — MHAWBUIYAIbHBIA MIpeANpUHUMATENb 00s3aH Ha KaX-
JIoro pabOTHMKA BECTH TPYIOBYIO KHUXKY. PaboTomarens — ¢pusuyae-
CKO€ JINIIO, He ABIISIOMIMNICS MHANBUAYAIbHBIM IIpEeANpUHUMATEIIEM,
nenaTth 3To He Bropase (cMm. cT. 309 TK P® B pen. denepanbHoro 3a-
koHa oT 30 mtoHs 2006 1. Ne 90-D3);

B-YETBEPTBIX, B OTJIMYME OT I'paxnaH, He SIBJSIONINXCSI WHIUBU-
IyadbHBIMU TpPEeINpUHAMATEISIMUA, UMYIIECTBEHHBIE CIIOPBI MEXIY
WHIVWBUAYAIbHBIMU TIPEANPUHUMATEIAMU JTUOO0 MeXIy HUMHU U
IOPUANYECKUMU JIMIIAMUA TTOJABEIOMCTBEHHBI apOUTpPaxKHBIM CydaM.
Ho 310 Kacaercst TOJNBKO CIIOPOB, CBSI3aHHBIX C MPEAIIPUHUMATEb-
CKOH mesTeNlbHOCThI0. MHBIe CIOpHl ¢ y9acTHeM TpaxkaaHWHa, XOTs
M MMEIOIIEro CTaTyC MHAMBUAYAIbLHOTO NPEeANpUHUMATENS, MOABE-
IIOMCTBEHHBI cymaMm obO1eil opucaukiuuu. Cymbl o0lIeil :opucauK-
IIMM pacCMaTpMBAIOT TaKXKe BCE CIIOPHI C yJ4acTHMeM IpaxnmaH, ¢ak-
TUYECKU 3aHUMAIOIIUXCS MPEeAIIPUHUMATEIbCTBOM, HO HE IIPOIIEH-
IIMX B YCTAHOBJICHHOM IIOPSIIKE TOCYIAapCTBEHHYIO PETrMCTpaIlMIo.
OnpHako B ciydyasx, HNPeayCMOTPEHHBIX (helepalbHbIMM 3aKOHAMMU,
nejia TI0 3KOHOMMYECKMM CIIopaM M JApyTue aejia, CBSI3aHHBIE C OCY-



136 Tema 4. CyObeKTbl MpeaNpUHUMATEILCKON AeSITeIbBHOCTA

IIECTBJIEHUEM TPEANPUHUMATEAbCKOM W MHOU BKOHOMUYECKON
JEeSITeIbHOCTU, B KOTOPBIX YYaCTBYIOT rpaXaHe, He WMeEIoIue cTa-
Tyca WHIMBUAYAJTbHOTO TMpEANpUHUMATENsI, MOTYT pacCMaTpUBaThCs
u apbuTtpaxHbiMu cygamu (1. 2 ct. 27 AIIK P®);

B-TISITBIX, MWHIMBUAYAJIbHBIM MpeANpUHUMATENb, KOTOPBI HEe B
COCTOSIHUU YAOBJIETBOPUTH TPeOOBaHUSI KPEAUTOPOB, CBSI3aHHBIE C
OCYIIIECTBJIEHUEM UM TPEeNNpUHUMATEIbCKOU AESATEIbHOCTA, MOXET
OBITh MPU3HAH TI0 PEIICHUIO Cyla HECOCTOSTEJbHBIM (OAaHKPOTOM).
IIpu paspelnieHMM MOJOOHOTO CIOpa €ro yyaCTHHUKAM U apOMTpax-
HOMY Cyay cjeAyeT MMEeThb B BUIY, YTO CBOM TpeOOBaHUSI K WHIVBU-
JIyaabHOMY TPEANPUHUMATENI0 MOTYT MPEAbSIBUTH U KPEAUTOPHI IO
00s13aTeIbCTBaM, HE CBSI3AHHBIM C OCYUIECTBJIIEHUEM TpearpuHUMa-
TEJIbCKOW NIEeSITeIbHOCTA (O MPUYMHEHUU Bpeda XU3HU, 3I0POBBIO
WM WMYIIECTBY TIpaxIaH WIM IOPUAWYECKUX JIMI, O B3bICKAHWUU
aJIMMEHTOB U T. 1.). OCHOBaHUS U IMOPSIOK OCYILIECTBICHUS COOT-
BETCTBYIOIIMX TIpolieayp ycTaHaBiauBawTcsl DeaepaibHbIM 3aKOHOM
«O HecocTosATeNbHOCTU (0aHKPOTCTBE)» (cM. TeMy 19);

B-11IECTBIX, TPEOOBAHUSI KPEAUTOPOB MHAMBUIYAJIbHOTO TIPEATIPU-
HUMAaTeJsl B cjlydae MPU3HAHUSI €ro 0AHKPOTOM YIOBJIETBOPSIIOTCS 3a
CYEeT MpUHAJIeXKAIIETOo eMy UMYIIIECTBA, Ha KOTOPOE MOXET ObITh 00-
palieHo B3bicKaHUe. TpeboBaHUS YIOBJIETBOPSIIOTCS B MOPSIIKE U B
04YepeaHOCTH, YCTaHOBIEHHBIX 1. 3 cT. 25 'K P®. IlepeueHb umyiie-
CcTBa TpaxkJaH, BKJIIOYAash MHAMBUAYaJbHBIX MpeANpUHUMAaTeNeii, Ha
KOTOpPOEe He MOXKET ObITh 0OpallleHO B3bICKAHWE, YCTAHOBJIEH CT. 446
I'TIK P® (mepeyeHb TAKOTO MMYIIECTBA OPraHU3aIMi OMpeaeIsieTcs
denepaibHbIM 3aKOHOAATEIHLCTBOM);

B-CElIbMbIX, Ha WMHAWBMIYaJbHBIX TpealpUHUMATeNeil Bo3jara-
I0TCSI HEKOTOpPbIE NOMOJHUTENbHBIE OOpeMEeHEHUs, 00YCIOBICHHbIE
MOBBIIIEHHOW HArpy3Koil ¢ WX CTOPOHBI Ha YCIYT'W, OKa3biBacMble
Ha OJWHAKOBBIX YCJIOBHUSIX BCeM TpaxaaHaM. WHAMBUAyalbHbBIE
MpeANpUHUMATEIM WHOTIA WCIOJb3YIOT 3TU YCIYTM B CBOEHW IMpo-
deccuoHaNbHOU AeATEIbHOCTH 0e3BO3Me3HO. [1aBeHCTBYIOIIMIA
XK€ B TPaXJAHCKOM TIpaBe MPUHIMI CIPaBEIINBOCTU O0O0sI3bIBAET
YYaCTHUKOB PBIHOYHBIX OTHOIIEHU K COpa3MepHON KOMITeHCalluu
B paBHOI Mepe KakK TOJIyJdaeMbIX BbITOM, TaK U MPOU3BOIMMBIX 3a-
TpaT. OQHAKO B MOAOOHBIX CUTYalUsAX 3TOT MPUHILIMI HapylIlaeTcs.
BosbmeM mpocteiiimuii mpumep. MI3BeCTHO, HaNpuMep, 4TO TMOAAB-
Jisiolee OOJBIIMHCTBO WHAWBMIYAJIbHBIX MpeANpUHUMATEIEH Bce
BOIMPOCHI OpraHu3aluu U GYHKIMOHUPOBAHUS MpeanpuHUMaTEb-
CTBa pelIaloT IO MECTY CBOETro XMTEJIbCTBA — B JOMaX, KBapTUpax
U T. 1. 1 OCHOBHBIM «pabOYuUM MHCTPYMEHTOM» 31€Ch UM CIIYXUT
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IOMaIlHUK TeaedOoH, OIUIauyMBaeMbI IO €IMHOMY JUISI BCEX Ipax-
naH tapucdy. DTO MO3BOISIET UHANBUIYAILHBIM IpeANpUHUMATEISIM
3HAYMTEJbHO CHMXXAThb M3IEPXKU IIPOM3BOIACTBA, CEOECTOMMOCTh
MPOAYKIIMM W TeM CaMbIM MOBBIIIATH MOJIydaeMylo HNpuObLIb. Kak
CIIeACTBUE, TpaxkaaHe-HeIpeInpuHUMAaTeI, B TOM YMCJIe XUBYIIUE
3a 4YepTOi OeMHOCTH, Yepe3 yCpeAHEHHBI Tapud Ha JOMAIIHUM Te-
nedoH Kak OBl OIUIAYMBAIOT MHOI'OYaCOBBIE€ IEJOBBIE II€PErOBOPHI
WHIWBUIYATbHBIX MPEAIIPUHUMATENIeil CO CBOMMU IEJOBBIMU IapT-
HepaMM, agBoOKaTaMM U IPYTMMU JUIIAMU.

DTO 00CTOSITENILCTBO HE MOIVIO HE IPUBJICYb BHUMaHME Tocymap-
ctBa M obirectBeHHocTU. [locTaHoBineHueM IlpaButenbctBa P® ot
18 mag 2005 r. Ne 310 yrBepxknmennl IlpaBmiaa oka3aHUST yCIyT Me-
CTHOMW, BHYTPU30HOBOM, MEXIYTOPOIHOU M MEXIAYHApOIHOU Tee-
(doHHOi1 cBsi3u'. [IpaBuia peryJupyloT OTHOIIEHUSI MeXIy aGOHEH-
TOM ¥ (MJIM) TIOJIb30BaTelIeM yciayraMu Teae(OHHOM CBSI3M M OIlepa-
TOPOM CBSI3M TpPU OKa3aHUM YCIYyI MECTHOM, BHYTPM30HOBOIA,
MEXIYTOPOIHON M MEXIyHAapOTHOM Tele(OHHOI CBSI3U B CETU CBSI-
31 OOIIETo IMOJIb30BaHUS.

OueBUIHO, WHAVWBUAYAJBHBIM IPEANPUHUMATENSAM HAIJICXKUT
OIUIaYyMBaTh YCIAYId TeJaeOHHOM CBSI3M IO TeM Xe Tapudam, 4To
YCTAHOBJICHBI i1 KOMMeEpPUYEeCKMX opraHu3anmii (cm. m. 3 cT. 23
I'K P®). Inst 3T0oro HEOOXOAMMO YCTAHOBUTH MOPSAOK, YTOOBI Op-
raHbl, TPOBOJSIINE TOCYIapCTBEHHYIO PETUCTpAIlUI0 MHIAMBUIYaTb-
HBIX TIpeINpUHUMAaTesIeil, cOO0IIaI O TaKOi perucTpaluyd OpraHu-
3alMsIM, OKa3bIBAIOIIMM YCIIYTU TeJIe(OHHOMI CBS3U.

OnHako y MHAMBUAYAJIBHBIX MPEANIPUHUMATENIE eCTh M HeMajo
o0IIero ¢ rpaxiaaHaMHU-HENpPeANPUHUMATEISIMU. BDTO I103BOJISIET
choenaTh BBIBOJ O TOM, YTO MPaBOBOM CTaTyC WHAWBUIYaJTbHBIX
OpeaInpuHIMaTeNIe «pacIloIoXKeH» Ha CTBIKE NPaBOMOYUI OOBIY-
HBIX TpaxmaH M KOMMEpYECKHWX OpTraHu3aluii, BOMpas B ompeie-
JIEHHOM Mepe W Te W JApyrue. B 4YacTHOCTH, WHIWBUAYAJIbHBIA
MpeAIpUHUMATEb, KaK JII000i TpaXXIaHWH, MOXET OBITh pelIeHU-
€M Cyla OrpaHMYeH B JIeeCIOCOOHOCTM WM BOBCE JIUIIEH IEeCIIO-
COOHOCTH, TIpU3HAH O0E€3BECTHO OTCYTCTBYIOIIMM WJIM OOBSIBICH
ymepminM. OH e MOXeT paboraTh B 000N MOJKHOCTM Ha ILIaT-
HOIf OCHOBE B YaCTHBIX, TOCYIapCTBEHHBIX WJIM OOIIECTBEHHBIX Op-
TraHU3alMsIX, €CJIM TOJIbKO 3Ty paboTy M HOJDKHOCTb 3aKOHOM HE 3a-
MpeleHO COBMEIIaTh C NPeANpUHUMATENIbLCTBOM. B oTimuue oT
IOPUANYECKUX JIMI[ MMYIIECTBO WHIMBHUAYAJIbHBIX IIPEANIpUHUMATE-

C3 P®. 2005. Ne 21. Cr. 2030.
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JIel, cOoCTaBIsIIoNIee OOBEKTHl KOMMEPUYECKOU NEsITEIbHOCTHA, MOXET
OBITh UMM 3aBEIIaHO U TEPEXOAUTh MO HacjaenctBy. Ho mpaso 3a-
HUMATbCS MPEANPUHUMATEIbCTBOM MO HACJEACTBY HE MEPEXOIUT.
Cornactao ct. 1112 TK P® B cocraB HacjeacTBa BXOISAT IPUHAIJIC-
KaBIIWE Hacjienoaaresio (B JTaHHOM Ciydae MpeAlpUHUMATEN0) Ha
JIEHb OTKPBITUSI HACJENCTBA BEIIM, WHOE MMYIIECTBO, B TOM YMCJE
UMYIIECTBEHHbIE TpaBa M 00s3aHHOCTU. CTaB COOCTBEHHUKOM
MPEANPUATUST WIM WHOTO MMYIIECTBA W TPaBOMPEEMHUKOM BCEX
KPEOIUTOPCKUX U NeOUTOPCKUX 3aJ0JKEHHOCTE HacleaoaaTens,
HaCJIEMHUK ISl TIPOAOJIKEHUST MPEeANTPUHUMATETHCKOTO JIeJla CBOEro
Hacienoaaresss o0si3aH 3aperucCTpUPOBATHCS B KAUECTBE WHAWBUIY-
abHOTO MpEeANpUHUMATENSI.

4. CaMOCTOSITEILHOE MECTO B CTPYKType CYyOBEKTOB MpPEINPUHU-
MaTelbCTBa, OCYIIECTBISIONIMX CBOIO AEATEbHOCTh 63 obpa3oBa-
HUS OPUAMYECKOTro JULA, 3aHUMAIOT KpecmbsHcKue (hepmepckue)
xo3siicmea. lIlocinenHue MpeacTaBIsSIIOT co000i 00bEIMHEHUE TIpax-
JlaH, CBSI3AHHBIX POJACTBOM M (WJIM) CBOWCTBOM, MMEIOIIMX B OOLIEH
COOCTBEHHOCTH MMYILIECTBO M COBMECTHO OCYIIECTBIISIONIUX MPOU3-
BOJICTBEHHYIO U WHYIO XO3SIMCTBEHHYIO AESTEIbHOCTh (TIPOM3BOJICT-
BO, TMepepadOTKy, XpaHEHWE, TPAHCIOPTUPOBKY W peaTu3aluio
CebCKOXO03SIMCTBEHHOW MPOAYKIIMKM), OCHOBaHHYIO Ha JUYHOM y4Ya-
ctuu. PepMepcKkoe XO3SIMCTBO MOXET ObITh CO3JAHO TaKXe OJHUM
rpaxaaHuHoM. [IpaBo Ha co3gaHue XO3SIMCTB MMEIOT HE TOJIbKO
rpaxnaHe Poccuur, HO U MHOCTpaHHbIE TpaXAaHE W Julia 0e3 rpax-
naHctBa. OpraHbl TOCYJapCTBEHHOU BJIACTU M MECTHOTO CaMOYITpaB-
JIEHUSI OKa3bIBAalOT BCEMEPHOE COAEICTBME M TMOMOIIb B CO3MaHUU U
NEeSITETbHOCTA 3TUX XO3SIUACTB.

ITogo6HO WHAUBUAYATBLHBIM TPEANPUHUMATENSIM K MPEATPUHU-
MaTeJIbCTBY KPECThTHCKOTO ((hepMepCKOro) Xo3siiicTBa MPUMEHSIOT-
csl TMpaBWIa TPaXTAHCKOTO 3aKOHOMATEJbCTBA, KOTOPBIE PETYyIUpPY-
0T AEATEIbHOCTh IOPUANYECKUX JIUI[ — KOMMEPUYECKUX OpraHu3a-
uuit. C 17 uronst 2003 r. mpaBoBble, SKOHOMUYECKUE U COLMATIbHBIE
OCHOBBI CO3[IaHUSI U JNESITEIbHOCTU KPECThSIHCKUX ((pepmepcKux)
xo3siicTB omnpeaensier PenepanbHbiii 3akoH oT 11 wuioHs 2003 T.
Ne 74-®3 «O KpecTbsiHCKOM ((PepMEPCKOM) XO34icTBe»', KOTOPbIi
rapaHTUpyeT rpaxIaHaMm MpaBO Ha CO3AaHUE TaKUX XO3SIMCTB U UX
CaMOCTOSITEJIbHYIO JesATeNbHOCTh. OQHA W3 aKTyaJlbHBIX MPOOIEM
COCTOUT B TOM, YTO JAJIEKO HE BCE, KTO (DAKTUYECKU OCYIIECTBISIET
MPEANPUHNMATEIBLCTBO C MCHOJB30BAHUEM KpECTbsIHCKOTO ((ep-

C3 P®. 2003. Ne 24. Cr. 2249.
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MEPCKOI0o) XO3sHCTBa, JIETAIM3YIOT CBOH cTatyc (hopMajibHO uepes
TOCYJAPCTBEHHYIO PErMCTpalIMIO XO35IMCTBa, KaK 3TO MpearuchiBaeT
ct. 5 HazBaHHOTO MDenepasbHOrO 3aKOHA.

HekoTopoe cxoacTBo ¢ KpecThbsIHCKUM ((epMepcKrUM) XO3sMCT-
BOM UMEET AUUHOE NOOCOOHOE X03ICcm80 no npou3eodcmay u nepepa-
bomie ceabckoxossaiicmeenHoll npodykuyuu. Takoe X03I1MCTBO BeOeTCs
rpaXJaHWMHOM WJIM TpaXIaHWUHOM U COBMECTHO MPOXHUBAIOIIMMU C
HUM U (WJIM) COBMECTHO OCYIIECTBISIOIIMMU C HUM BeJIEHUE JUY-
HOTO TOJCOOHOTO XO3giCTBA YJ€HAMU €ro CEMbM B LEJSIX YAOBIE-
TBOPEHUS JIMYHBIX MOTPEOHOCTE Ha 3eMeJIbHOM Yy4acTKe, Mpenoc-
TaBJ€HHOM W (WJIM) TPUOOPETEHHOM [Jis BeJeHUs JIMYHOI'O MOJI-
COOHOTrO XO3SI1CTBA.

KauectBeHHOE OTJIMUME JTUUYHOIO TOACOOHOTO XO3HCTBa COCTO-
WUT B TOM, YTO OHO €CTb (hopma HenpeonpuHuUMamenbCcKoil 0essmenbHo-
cmu. COOTBETCTBEHHO M peaju3alius rpaxjaHaMu, BeIyIIUMU JTUY-
HOe TMOoJICOOHOE XO3SMCTBO, CEIbCKOXO3IWCTBEHHON MPOAYKIIUH,
MPOU3BEJEHHOU 1 MepepadoTaHHOW MPU BEAEHUW JUUYHOTO MOJACO0-
HOTO XO35{CTBa, He SIBJISIeTCSl MPEANpPUHUMATENIbCKON NesiTebHO-
CThIO.

MaxkcumaibHbIi pa3mep oOlleil Maonaau 3eMelbHbIX Yy4acTKOB,
KOTOpbIE MOTYT HaXOIMUThCSI OJHOBPEMEHHO Ha TpaBe COOCTBEHHO-
cTi U (MJIM) MHOM MpaBe Yy rpaxiaH, BeAyIIUX JUYHOE TOACOOHOE
XO3SJMCTBO, YCTaHABIMBaeTCsS 3aKOHOM cyobekta PD. YacTp 3emenb-
HBIX YYaCTKOB, TJIOLIAAb KOTOPBIX MPEBBIIIAET YKa3aHHBI MUHU-
MaJbHBIM pa3Mmep, NOJKHA OBITh OTYYXIEHA TpaXIaHaMH, y KOTO-
PBIX HaXOMASITCS OTU 3eMeJIbHblE yJyacTKW, B T€UEHUE Toaa co JHS
BO3HUKHOBEHHUSI TpaB Ha BTU 3eMeJibHble yYyacTKu, JUOO B ITOT
CPOK IIOJKHA OBITh OCYIIECTBJIEHAa TOCYyIapCTBEHHasl perucrpaius
YKa3aHHbBIX T'pax/aH B KaueCTBe WHIAWBUAYaJIbHBIX MpeanpuHUMaTe-
JIell WM rocylapCTBEHHas perucTtpalus KpecTbsiHckoro (dbepmep-
CKOT0) X03sicTBa.

OTHollleHUSsI, BO3HUKAIOIIME B CBSA3U C BEAEHUEM TIpaxkiaHamu
JIMYHOTO TIOACOOHOTO XO3sicTBa, perynupyiorcsas PdemepalbHBIM 3a-
koHOM oT 7 mrong 2003 r. Ne 112-D3 «O 1UYHOM TTOLCOOHOM XO-
3qiicTBe» .

5. KOpuaundeckue auia B OTJIMYME OT (PUBUUYECKUX SIBISIOTCS
«IIpEIMETOM HEOAYIIEBIEHHBIM» — OpPraHU3alUsIMU, KOTOPHLIM
MPUCYIIM COBEPILIEHHO OMpejeieHHbIe IOPUINYECKHN 00si3aTebHbIe
npu3Haku. [IpumeyaTespbHOE OTIUYUE IOPUAUUYECKUX JIULL OT HU3U-

C3 P®. 2003. Ne 28. Cr. 288]1.
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YeCKHMX COCTOUT M B TOM, YTO IOPUAMYECKUE JUIIA, KaK MPaBUIO, B
TOM WJIM WHOI Mepe 3aHMMAloTCs MpeArpUHUMATEILCTBOM. [103TO-
My B pPacCMOTPEHUM cTaTyca HOPHAWYSCKUX JIMI[ KaK CYyOBEKTOB
MPeANPUHIMATETBCKON NeATETbHOCTH HEOOXOIMMO YETKO YSICHUTh
10 KpaifHell Mepe IBa OOCTOSATEIbCTBA: MEPBOe — IPU3HAKU IOPH-
MWYECKOTO JIMIIA, MO0 KOTOPHIM OHO OTIWYAeTCs OT APYTMX OpraHM-
3alUii — HEe IOPUIMYECKUX JIUIl; BTOpoe — KiacCH(UKAIUIO, TPYII-
MMMPOBKY IOPUINYECKUX JIUI] MO CTEIIeHW M BO3MOXHOCTH HX yd4a-
CTUSI B MPEANPUHUMATENIBCKON MeATeTbHOCTH.

B 3akoHoOmaTeNbCTBE M HAy4YHOI JIMUTEpaType yKe JaBHO BEIETCS
IMOMCK OMHO3HAYHBIX MPU3HAKOB Opumudeckoro juma. C mpakTu-
YECKOM TOYKHU 3PEHHUS 1IeJIeCO00pa3HO 3TH MPU3HAKK IMOAPA3ICIUTh
Ha JIBe TPYIIIIHL.

IlepBas Tpymma — oCHoOBoOIONAramlIne Mpu3Haku, Mx derwipe:
HaJlMyye y OpraHu3alnu 000COOJeHHOIO MMYIIEeCTBa B COOCTBEH-
HOCTH, XO3SWMCTBEHHOM BEICHUW WJIM ONEPATUBHOM YIIpaBJICHUU,
BO3MOXHOCTb OT CBOET0 MMEHHU IPUOOpETaTh M OCYIICCTBIATH MMY-
IIeCTBEHHbIC U JIMYHbIE HEMMYIIECTBEHHBIE TpaBa, a TaKXKe HECTH
005I13aHHOCTH;, BO3MOXHOCTh CaMOCTOSITEIbHO OTBEYaTh IO CBOUM
00s13aTeNIbCTBaM; BO3MOXHOCTb OT CBOEr0 WMEHHM BBICTYIIATh MCT-
IIOM ¥ OTBETYMKOM B cyne. TOJbKO BCEe YeThIpe MpPU3HAaKa, B3SThIC
BMeCTe ¥ OJHOBPEMEHHO HAJIMYECTBYIOIIME Yy OpTaHU3alllu, MpUaa-
IOT €ii CTaTyC IOPHONYECKOro JIMIIA.

I'MaBeHCTBYIOIIMM Cpeld YKa3aHHBIX MPU3HAKOB SIBISIETCS Tep-
BBIii — Halnmyue 0060COGJIEHHOro MMyInecTBa. be3 Hero He BO3HU-
KaeT caM BOIIPOC O IOPUANYECKOM JIMIIEe, He TPUXOAST B IBMXCHUE,
HE OXWBAIOT ApyrHe NMpU3HAKW Iopuandeckoro juia. Hammane 31o-
ro NMpHM3HaKa KadyeCTBEHHO OTJIMYaeT CTaTyC IOCJETHEro OT cTaryca
WHIMBUAYAIbHOTO MpearnpuHuMaTesst. ['paxXmaHWH, SBISIOIIUCS
WHIVBUIYATbHBIM TIPEIIIPUHUMATEIEM 6e3 00pa3oBaHUs IOpUANYC-
CKOTO JIMIIA, BJAACET, MOJB3YETCS M PACIOPSIKACTCS CBOMM MMYIIE-
CTBOM HE€ TOJIBKO JJISI 3aHATHUSI MpeInpUHUMAaTeIbCcTBOM. OH WMC-
ITOJIB3yeT €ro TakKe JJIS YIOBJIETBOPEHUS JIOOBIX CBOMX IMOTPEGHO-
CTell M WMHTEPECOB, UL OCYIICCTBICHUS HEOTUYXIaeMBIX IpaB U
cBo6oxn. [loaToMy OTrpaHWYeHME C IMOMOINBIO IOPUINYECKU 00si3a-
TEJIBHBIX HOPM HMYIIECTBAa IpakIaHWHA, KOTOPHIM OH OINEpUPYET B
MpeANPUHUMATEIbCKOM NeSITSIbHOCTH, OT UMYIIECTBA, MCITOJIb3ye-
MOTO MM B MHBIX IIeJISIX, O3HA4YaJo Obl HapylIeHHMe KOHCTUTYLIMOH-
HBIX TIpaB U CBOOOI 4ejOBeKa M TIpaXkmaHWHA.

Bropast Tpynma — HDOMOJHUTENbHBIE MPU3HAKU, MPOU3BOIHBIC
OT TEePBBIX. DTO. B YAaCTHOCTU: OPraHM3allMOHHOE E€IWHCTBO, IMpE-
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roJiaraioiiee HaJluyue y IOpUANYECKOTO JUIla YETKOM BHYTPEHHEH
VIIOPSITOYEHHOCTH — OPraHOB YNpaBJeHMUS, HaACJICHHBIX CTPOTO
OINpeAeIeHHBIMM TTOJTHOMOYMSMM, Pa3HOTO pola CTPYKTYPHBIX MOJ-
pasmesieHuil, TpeaHa3HAYeHHBIX IJId BHIMOIHEHUS QYHKIMWKA OpU-
IWYECKOro Julia, W T. I.; 00SI3aHHOCTb MMETh CaMOCTOSITEIbHBIN
OajJlaHC WM CMETY.

6. Kinaccudukauusi, rpynnupoBKa OPUAAYECKUX JIUIL MOXET
IIPOBOAUTHCS MO PA3IMYHBIM KpUTepusaM. s xapaKTepUCTUKU CTe-
IIEHX M CaMOM BO3MOXHOCTU MX YYacTHSI B IIPEeANIPUHUMATEIbCKOMN
IeSITEIbHOCTU TIJIaBHBIM, MCXOMHBIM SIBJISIETCSI IPaBOCIIOCOOHOCTH
IOpUANYEeCKOro jaulia. I mpaBoBOTO CcTaTryca IpaXmaHWHa, KaK MBI
BUIEIM, TJaBHBIM Ha NpPaKTHKE SIBIISIETCS AeecrocoOHocTh. Ecmm
MIPaBOCIIOCOOHOCTD Y BCEX IpaXIaH OJMHAKOBAa M BO3HUKAET C MX
POXIEHUEM, TO Y IOPUANYECKMX JIMLL 1aXe B paMKax OIHOI OpraHu-
3allMOHHO-NIPaBOBO# (hOopMBI OHa ObIBaeT pasznuuHoii. [IpaBocmo-
COOHOCTb IOPUAMYECKOTO JIMIla BOZHUKAET C MOMEHTa €ro rocyaap-
CTBeHHOI peructpauuu. KpoMme T0or0, Ha OTAEIbHBIC BUIBI JCSTEIIb-
HOCTH, OIIpele/isieMble 3aKOHOM, I0PUANYECKUM JIMIIaM HeOOXOIMMO
MOJIy4eHNEe CTIeIIUaTbHOIO pa3pelieHnus — JIMIEeH3UH.

Jlo HemaBHETO BpPEMEHU BOIMPOC O KiaCCU(MUKALUU IOpUINYE-
CKUX JIMI TI0 KPUTEPUIO MPAaBOCIIOCOOHOCTH He BosHuWKan. Cormac-
HO cT. 26 TK PCOCP 1964 r. opuauueckoe JUIO MOIJIO COBEp-
ATh JWINb aKIWW, COOTBETCTBYIOIIME YCTAHOBIEHHBIM MJIsI HETO
LeJsIM, T. €. 00Jamajo TaK Ha3bIBAEMOW CIEeLMaJbHON IPaBoOCIIO-
coOHoCTbI0. CoenKu, He OTBEYaBIIME 3TUM LEISIM, BO BCEX CIYydYasix
MMPU3HABAINCH HEAEHCTBUTENbHBIMUA. YKa3aHHBIA MPUHIAI CTPOTO
MPOBOAMIICS W B IMOCJENYIOMINME TOALI BILUIOTH IO Hadasla SKOHOMM-
yeckux pedopm 90-x rr. Mo meiicTByloleMy HbIHE 3aKOHOAATENbCT-
By BCe IOPUIMYECKME JIMIA, BKJIIOYas MpPeINpUHUMATEIbLCKIUE Opra-
HU3ALUA, TOIPA3IeNsIOTCS Ha IBe OOJIbIINE TPYIIIIHI.

B nepsyio BxomaT Te MpeANpMHUMATENbCKHE OpTaHU3alUU, KO-
TOpble 00J1afaloT 00IIei MPaBOCIOCOOHOCThIO. OHM MOTYT UMEThb
rpaXJaHCKHWe TpaBa U HECTU TpaXIaHCKUe O0S3aHHOCTH, HEeobOXo-
IUMBbIE JJIS OCYLIECTBICHUS JTIOOBIX BUAOB MPEANPUHUMATEIbCKOM
IeITeIbHOCTH, He 3alpellleHHBbIX 3aKOHOM. B Kpyr Takux opuande-
CKHUX JIUII BXOISAT KOMMEPYECKHUE OpTaHMU3aluU (32 UCKITIOUEHUSIMU,
YCTAHOBJICHHBIMM 3aKOHOM). M3BlleueHUe MPUOBLIN IS HUX — OC-
HOBHasl LeJIb IeITEeIbHOCTU, OHU MPOodeCCUOHABHO 3aHUMAIOTCS
MPeaPUHNMATETBCTBOM.
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KOHKpeTHO K TaKMM IOPUIMYECKUM JINIIAM OTHOCSITCS:

a) noanvle mosapuuecmea (ct. 69—81 'K PD). Mx ygacTHUKHA —
MOJIHBIE TOBApUILM 3aHUMAIOTCS MPEANPUHUMATEIbCKON AesTe/b-
HOCTBIO OT MMEHU TOBApUIIECTBA M HECYT OTBETCTBEHHOCTbH IO €ro
00s13aTebcTBaM TIpUHAMJIEXAMM UM UMyllecTBoM. Hepeako moui-
Hble TOBapUIIECTBA IyTalOT C MPOCTHIMU TOBapHUILECTBAMU, O KOTO-
pbIx peub uneT B . 55 K P®. Mexmy TeM Hu4ero oblero, Kpome
CO3BYYMSI B Ha3BaHWM U TMOJHOTO COBMAACHUS] B COKpAIlEHHOM OYyK-
BeHHOM 00o3HaueHuu (abopesuarype) — IIT, mexmy Humu HeT. Mx
CYIIECTBEHHOE IOPUIMYECKOE pa3IMuue COCTOMT B TOM, UYTO HBIHE
MOJHOE TOBAPUIIECTBO — IOPUANYECKOE JIUIO. DTOT CTaTyC OHO TMO-
JIy4UJIO TIOc/ie BCTyruieHUsT B cwity dactu rnepoit 'K P®. [Ipocrtoe
TOBapHUIIECTBO, HAMPOTUB, IOPUAMYECKUM JUIOM He sIBIsIeTCs, a
MpeACTaBIsIeT CO00 Pa3HOBUIAHOCTh TPaxkIaHCKO-TTPaBOBOIO JOTO-
Bopa (0 HEM CM. HUXe);

0) mosapuwecmea Ha eéepe (KOMMAHOUMHbIE MOBAPUUECMBA)
(ct. 82—86 'K P®). OHU 00BEAMHAIOT JBE Pa3HOBUIHOCTH HEOIU-
HAaKOBBIX B TPaBOBOM OTHOIIEHWU YYACTHUKOB: TIOJHBIX TOBapHu-
e, OCYIIECTBISIIOIINX MPEeANPUHUMATENbCKYIO AEATEIbHOCTh OT
MMEHU TOBapHUIIECTBa M OTBEYAIOIIMX IO 00513aTeIbCTBAM TOBapU-
IIECTBA BCEM CBOMM WMYIIECTBOM, M BKJIaTYMKOB (KOMMaHIUTH-
CTOB), KOTOpbIE HECYT PUCK YOBITKOB B TIpelesiax CyMM BHECEHHBIX
MMHU BKJIAJIOB U HE MPUHUMAIOT YY4acTUSl B MpeanpUHUMATEbCKOMN
JeATeIbHOCTU TOBApUIIECTBA;

B) obwiecmea ¢ oepanuueHHol omeemcmaeennocmoio (cT. 87—94
I'K P®). VX yyacTHUKHU HECYT PUCK YOBITKOB, CBSI3aHHBIX C Jesi-
TEeJbHOCTbIO OOIlleCTBa, B TIpeaesiax CTOMMOCTH BHECEHHBIX WMU
BKJIanoB. Jlo koHma 1994 r. Haubosee TOMYJSIpHBIMU B Halllei
cTpaHe ObUIM TOBAapUIECTBA C OTPAaHUYEHHOUW OTBETCTBEHHOCTHIO.
Opnako 'K P® He mpemycMoOTpen BO3MOXHOCTU CO3JaHUSI TaKUX
KOMMepuecKux opraHusanuii. MeaepalbHblil 3aKOH OT 8 (eBpas
1998 1. No 14-P3 «O6 oblecTBax ¢ OrpaHUYEHHON OTBETCTBEHHO-
CTBIO» BCTYMuA B cuity ¢ 1 mapra 1998 r.';

' C3 P®. 1998. Ne 7. Cr1. 785; mocneaHion pexakuuio cM.: Pefepain-
HbIi 3akoH ot 27 wmionsg 2006 r. Ne 138-®3 // C3 P®. 2006. Ne 31. Y. I.
Cr. 3437; cm. takxe: [locranoBnenue IlneHyma BepxoHoro Cyma P® u
IMnenyma Beicuiero ApoutpaxHoro Cyma P® or 9 pekabps 1999 r.
Ne 90/14 «O HekoTopbix Bompocax TpuMmeHeHUs: DenepanibHOr0 3aKOHA
«06 obmectBax € OrpaHUYEHHOH OTBETCTBEHHOCTbIO» // BecTHHMK
BAC P®. 2000. Ne 2.
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I) obuecmea ¢ OonoaHumenvbHol omeemcmeeHnocmovio (CT. 95
I'K P®). Mx yyacTHMKM COJMIAPHO HECYT CyOCHOMApPHYIO0 OTBETCT-
BEHHOCTH IO 0053aTeIbCTBaM 00IlleCTBA CBOUM MMYILECTBOM B OJU-
HaKOBOM JIJIs1 BCeX KpaTHOM pa3Mepe K CTOMMOCTM WX BKJIAAOB, OII-
penensieMoM YYpeauTeIbHbIMU TOKYMEHTaMU CaMOro OOIlecTBa;

) axyuonepuoie oouecmea (ct. 96—104 'K PD). Mx yaacTHUKHT
HECYT PUCK YOBITKOB, CBSI3aHHBIX C JESITEIbHOCTbIO 0OIlECTBa, B
mpenejiax CTOMMOCTU IIpuHamiIexamux uMm akuuii. Kpome 'K PO
MpaBOBOE TOJOXEHUE aKIIMOHEPHBbIX OOIleCTB onpenessercs demne-
paTbHBIMHU 3aKOHaMU OT 26 mekadps 1995 r. Ne 208-P3 «O6 akimo-
HepHBIX obwecTBax»' U o 19 wmiona 1998 r. Ne 115-®3 «06 oco-
OEHHOCTSIX MPABOBOTO TOJOXEHUSI aKIIMOHEPHBIX OOIEeCTB padoT-
HUKOB (HApoAHBIX HpeanpusitTuii)»’. Ilo paHee AeilcTBOBaBIIEMY
3aKOHOMATENbCTBY Pa3inyaiuch aKIIMOHEPHBIE OOIIECTBA OTKPBHITO-
ro TMMNa M akKlMOHEPHbIe 0o0lIecTBa 3akpbiToro tumna. Ceityac oHu
MMEHYIOTCSI COOTBETCTBEHHO <«OTKPBIThIE aKIIMOHEPHbIE OOIIeCTBa»
U «3aKpbIThle aKIIMOHEPHbIE 00IlEeCTBa»;

e) npoussodcmeennble Koonepamuewi (aprenan). OCHOBBHI HX IIpa-
BoBoro craryca 3akpemieHsl B 'K P® (§ 3 1. 4), a Gonee mon-
pobHO — B 0COOBIX (pefepasbHBIX 3aKOHAX. B 4YacTHOCTH, YJIEHBI
MPOMU3BOACTBEHHBIX KOOTIEPATUBOB HECYT IO 00s53aTesibcTBaM KOO-
nepatuBa CyOCHMAMAPHYIO OTBETCTBEHHOCTb B pa3Mepax M MOpsIKe,
nmpenycMoTpeHHBIX PemepalbHBIM 3aKOHOM oOT 8 Masg 1996 .
Ne 41-®3 «O MpoU3BOACTBEHHBIX KOOMEPAaTUBax» U YCTABOM KOO-
nepatuBa. Hapsny ¢ ®enepanbHbiM 3aKoHOM «O MPOU3BOACTBEH-
HBIX KoomepaTuBax» neictByeT PDenepaibHblii 3aKOH OT 8 nekadps
1995 r. Ne 193-®3 «O ceabcKOXO3SHICTBEHHOII Koomepaluu»', yc-

" C3 PO. 1996. Ne 1. Cr. 1; mocneanion peaakumio cm.: OenepanbHblit
3akoH ot 27 mioys 2006 . Ne 155-®3 // Poccuiickas rasera. 2006. 29 wiond;
cM. Takxe: [locraHopnenue IlneHyma BepxoBHoro Cyma P®D u IlneHyma
Beiciiero Apoutpaxsoro Cyna P® ot 2 anpens 1997 r. Ne 4/8 «O HekoTo-
pHIX Bompocax mpuMeHeHHss PemepanbHoro 3akoHa «O06 aKIIMOHEPHBIX 00-
]H\IleXTBax» // Poccuiickas razera. 1997. 23 amp.; BectHuk BAC P®. 1998.

0

* C3 P®. 1998. Ne 30. Cr. 3611; mocnenniono penakumio cM.: Oenepaib-
HbIi 3aKoH oT 21 mapra 2002 1. Ne 31-®3 // C3 P®. 2002. Ne 12. Cr. 1093.

P C3 PO. 1996. Ne20. Cr. 2321; mocnenHioro pegakuuio cm.: Mege-
[():aﬂbl%bgl§ 3akoH oT 21 mapra 2002 r. Ne 31-@3 // C3 P®. 2002. Ne 12.

T. .

* C3 P®. 1995. Ne 50. Cr. 4870; mociaenHmowo peaakiumio cM.: Pegepans-

IéIBIﬁ 36aK0H oT 3 Hos0ps 2006 r. N 183-®3 // Poccwmiickas razera. 2006.
HOS0.
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TaHABJMBAIOILIWKA CTAaTyC OJHOW K3 MHOTMX Pa3HOBUIHOCTEW MpO-
N3BOACTBEHHbLIX KOOIIEPAaTUBOB — CEJIbCKOXO3SIICTBEHHBIX. YKe
YyINOMUHABIIUNCS 3aKOH O MPEANPUSATUSIX W TIPeANPUHUMATEb-
cKot JEATCJIbHOCTM HE IIpeaycMaTpuBal BO3MOXHOCTHU CO3JaHUA U
(GYHKIIMOHUPOBAHUSI TIPOU3BOJACTBEHHBIX KOOIEPAaTUBOB — 3TOW
BechbMa MOIMYJISIPHOW B MepBble TOAbl peOPMUPOBAHUS IKOHOMMU-
K1 (opMbl TipeanpuHuMateabcTBa. Ceiluac uaeT ee BO3BpallleHUE.
IIInpokoe pacmpocTpaHeHHWE OHA YXe TOoJydyua B CEJbCKOXO3si-
CTBEHHOM MPOU3BOJICTBE.

Oco0y10 pa3HOBUAHOCTh KOMMEPUYECKUX OpraHU3alLMil COCTaBIISI-
10T douepHue u 3asucumsle xossaicmeennole obuecmea (ct. 66 u 67
I'K P®). Xo3giicTBeHHOEe OOIIECTBO MPU3HAETCI JOYEPHUM, €CIIU
JIpyroe (OCHOBHOE) XO3SINCTBEHHOE OOIIECTBO WJIM TOBApUIIECTBO B
CUJly MpeoObIafallero yyacTuss B €ro yCTaBHOM KamuTaje, JMOo B
COOTBETCTBMU C 3aKIIOYECHHBIM MEXIAY HHMMHU JOIOBOPOM, anobo
WHBIM 00pa3oM MMeEeT BO3MOXHOCTb OIpPEACIISITh pellieHUsl, MPUHU-
MaeMble TaKUM OOIllecTBOM. XO3SIMCTBEHHOE OOIIECTBO IPU3HAETCS
3aBUCHUMBIM, eCjIM Apyroe (IpeobJjamarollee, ydacTBYyIollee) oOIie-
cTBO uUMeeT 0osee 20% roJioCcylOlIUX aKILWil aKIIMOHEPHOTO 00Ile-
ctBa win 20% ycTaBHOro KamuTaja OOLIECTBA ¢ OTPAaHUYEHHON OT-
BETCTBEHHOCTBIO.

IMepeuncieHHble KOMMEpPYECKHUE OpraHuW3aluu, objaaas 1Mo 3a-
KOHY OOIlleif TpaBOCIMOCOOHOCThIO, HEPEAKO CaMU OrpaHUYMBAIOT
CBOIO TIPaBOCTIOCOOHOCTb, MPUBOASI B YYPEAUTETbHBIX TOKYMEHTaX
HCUYEPIIbIBAIOIINI (3aKOHYEHHBIN) IepeuyeHb BUAOB IESITEJIbHOCTHU,
KOTOPbIMMN OHU BIIpaB€ 3aHMUMATbLCA. B peE3yJIbTaTC BO3HUKACT BO-
InpoC 0 IPUANYCCKUX ITOCJICACTBUAX HX LleICTBPIfI, HE 3anpeuicH-
HbIX 3aKOHOM, HO BBIXOAAIIMX 3a paMKMH, OUYEPUYCHHBIC YUYPCIUTCIIb-
HBIMU OJOKYMECHTaMMH. Cyne6Haﬂ NnpakTuka HCXOAWUT N3 TOIro, 4YTO
COCJIKN, COBCPIICHHbBIE KOMMEPUYCCKMMU OpraHmM3alndaMmn B MPOTU-
BOpeuMre LeIsAM AESATeJIbHOCTU, OTNpeaeIeHHO OTpaHUYEHHBIM B MX
YYpE€AUTEIbHBIX AOKYMEHTAX, MOIYyT OBITH NMpU3HaHbI HCﬂCﬁCTBM—
TeAbHBIMU B CJIydasix, IpEeIyCMOTPEHHBIX 3aKOHOM (cM. cT. 173
I'K POD).

Bo emopyro tpynmy BXOIAT IOpUAUYECKUE JIMIA, HajJeJeHHbIE
cIieMaJbHOM TpaBocnocoOHOCThIO. CyTh ClelMabHON MPaBOCIIO-
COOHOCTM COCTOMT B TOM, YTO €€ O0JiafaTeju MOTYT UMETh TpaxkIaH-
CKHE€ IIpaBa, JUIIb COOTBETCTBYIOIIUEC LECIAM OACATCIBHOCTHU, IIPEAY-
CMOTPC€HHBIM B UX YYPECANTCIbHBIX JOKYMCHTAaX, U HECTU CBA3aHHBIC
C BTOU JeSITeTbHOCThIO 005I3aHHOCTHU. DTy TPYIIITY COCTAaBJISIIOT:
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a) KommepuecKue opeaHu3ayul, KOTOpble B TMOPSAKE UCKIIOUEHUS
U3 o0llero npaBuja He 00JagaloT oOllel MPaBOCIIOCOOHOCThIO (ro-
CyJapCTBEHHbIE W MYHULMIAJIbHbIE YHUTApHbIE MPEANPUATUS U
WHbIe BUIbI OpraHu3aluii, MTpeayCMOTPEHHbIE 3aKOHOM, HallpuMep
0aHKM, CTpaxoBble OpTraHU3alMu). YHUTapHble MpEeNnpusTUs, a
Takke Jpyrie KOMMepyeckue opraHu3aluy, B OTHOUIEHUU KOTOPBIX
MpeaycMOTpeHa crelMalibHasi MpaBOCIOCOOHOCTh, HE BIpaBe CO-
BeplllaTh CAEJKM, MPOTUBOpeYallue LUEAIM U MPeAMETy UX AesTeNb-
HOCTHU, ONpeae/IeHHbIM 3aKOHOM WJIM MHBIMM MPaBOBBIMM aKTaMU.
Takue cHeNKU SABISIIOTCS HUYTOXHBIMK (cM. cT. 168 TK PdD).

I[IpUMeHUTENbHO K YHUTApHBIM MPEANPUSATUIM HEOOXOAUMO
BBIIEIUTh TPU MOMEHTa. Bo-mepBbiX, B (popMe YHUTApHBIX Mpel-
MPUITUNA MOTYT ObITh CO3JaHbl TOJbKO TOCYIapCTBEHHbIE M MYHHU-
LIMMaJbHble MPeAnpusaATUs. MMylliecTBO rocyaiapcTBEHHOTO WU My-
HULUIMAJIBHOTO YHUTAPHOTO MPEANPUSATUS HAXOAUTCS COOTBETCT-
BEHHO B FOCYJIapCTBEHHOI WJIM MYHUIIMITAJIbHON COOCTBEHHOCTH.

Bo-BTOpBIX, 3aKOHOAATEILCTBOM YCTAHOBJIEHBI BUIbI AeATEIbHO-
CTHU, KOTOpPbIE MOTYT OCYIIECTBJISATh TONbKO M UCKIIOUUTEIbHO rocy-
NapCTBEHHbIE MpeAnpusATUs (MPOU3BOJACTBO OpYXHUSl U Ooempuma-
COB, HApKOTMYECKMX U SIACPHBIX BellleCTB, MepepaboTka AparoueH-
HBIX METAJJIOB U PaMOaKTUBHBIX 3JIEMEHTOB U AP.).

B-TpeTbux, yHUTapHbIe MPEeANPUSATUS HEOAHOPOAHBI. OgHUM, a
TaKuX MoJaBjsiiollee OONbIIMHCTBO, UMYILIECTBO MPUHALIEKUT Ha
MpaBe XO3SWCTBEHHOIO BeleHUs, a APYyTMM — Ha IpaBe onepaTUB-
Horo ynpasieHusi. [locnenHue — denepaibHble Ka3eHHbIE Mpe-
MpUsITUST — paHee co3JaBaiuch Mo pelneHuto IlpaBurenbctBa PO
Ha 0a3e Haxonsuierocsi B deaepajbHOl COOCTBEHHOCTU MMYILECTBA.
Hanpumep, Ykazom Ilpesunenta PD ot 29 ceHtsa6pst 1995 r. Ne 977
«O mpeobpa3oBaHUM TOCYIAPCTBEHHbBIX TMPEANPUATUI YUPEXACHU,
HUCIOJIHSIOIIUX YTOJOBHBIE HaKa3aHUSI B BUAE JUIIEHUS] CBOOOIbI»
IpaButenbctBy PP mpemnoxeHo 6but0 obecreunTh B 1996—
1997 rr. mpeoGpa3zoBaHUe MPEANPUITUIA ITUX YUPEXKICHUU B dene-
paibHble KazeHHble npennpusatusi. CornacHo PeaepaibHOMY 3aKO-
Hy oT 14 HOst6ps 2002 1. No 161-D3 «O rocymapcTBEHHBIX 1 MYHU-
UUNAJbHBIX YHUTAPHBIX MPEANPUATUAX» Ka3eHHbIE MpPEANpPUATUS
MOTYT CO3/1aBaThCcsl TaKKe Ha 0a3e mMMyilecTBa cyobeKToB PD u my-
HULMITAJIBHOTO UMylllecTBa. PellieHue 00 3TOM NMpUHMUMAaeT COOCT-
BEHHUK COOTBETCTBYIOILIETO MMYIIECTBA;

' C3 P®. 2002. Ne 48. Cr. 4746; 2003. Ne 50. Cr. 4855.
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0) Hexommepueckue opeanuzayuu (V3BJIeYeHUE TTPUOBLUIN HE SIBIISI-
eTCsI JJISI HUX OCHOBHOM 1IeJIbI0, a TOJyYeHHast MPUObLIL He AETUTCS
MEXIy YYaCTHUKaMu opraHuzanuu). K HuM oTHocsTCA: mO-
TpeOUTENbCKIE KOOIMepaTuBbl (OHM — EIWHCTBEHHBIA BUA He-
KOMMEPYECKOIl OpraHM3alliM, JOXOAbl KOTOpOI, MOJIy4YeHHBIE OT
MPeINPUHUMATEBCKON AESATEIbHOCTU, PACHPENENSIIOTCS MEXIy ee
YJIeHaMM ); OOIIeCTBEHHbIEC WA PEIUTUO3HBIE OpraHu3aluu (00beIr-
HEHUS); co3laBacMble COOCTBEHHUKOM YYPEXICHHS — 4YaCTHbBIE
(co3maloTcsl TpakIaHWMHOM WA IOPUINYECKUM JUIOM), TOCYIapCT-
BEHHbIE WJIM MYHMIIMIIAJIbHBIE (CO3IAIOTCI COOTBETCTBEHHO Poccuii-
ckoit Menepanneii, ee CyObeKTOM WM MYHULIMMNAJIbHBIM 00pa3oBa-
HueM. OHU MOTYT OBITh OOMKETHHIMU WJIM aBTOHOMHBIMHU); 6JIaro-
TBOPUTEJIbHBIE U WHBIE (DOHIBI, OObEAVMHEHUS HOPUANYSCKUX JIHII
(acconuauyi M COI03bI); APYyrue OpraHU3allMOHHO-IIPaBOBEIE GOp-
MBI, TIPEAYCMOTPEHHbIE 3aKOHOM. B yacTHOocTU. DeaepalbHBIM 3aK0-
HoM oT 12 guBapsg 1996 r. Ne 7-D3 «O HeKOMMeEpPYECKUX OpraHu3a-
usx»' BBeleHbl TPU TakKe (GOPMbI: HEKOMMEPUECKOE MapTHEPCTBO,
aBTOHOMHAsI HEKOMMepUecKasi OpraHu3als U TocyJapCcTBeHHas: KOp-
nopauusi. MenepaabHBIM 3aKOHOM OT 17 mekabps 1999 r. Ne 211-®3
«O0 00IMX MPUHIIAIIAX OPTAaHU3ALM U IeSITeJbHOCTU acCOolalnii
SKOHOMMYECKOTO B3auMOAeicTBUS cyObeKTOB Poccuiickoii Menepa-
LIMW» CTATYC HEKOMMEPYECKUX OPraHM3alliil MOJYIWIN 3TH acColina-
uun’. Cratbeit 291 TK P® npenycMoTpeHO co3naHue HeKOMMepue-
CKHX OpraHusaiiuii B opme ToBapuiliecTBa COOCTBEHHUKOB XKUJIbSI.

B navane 2007 r. Bctynuin B cuiny PeaepaibHblil 3aKOH OT 3 HO-
a6pst 2006 r. No 174-D3 «O6 aBTOHOMHBIX YUPEXACHUSIX» , HAIpaB-
JICHHBIA Ha pedopMupoBaHUE OIOMIKETHON Ccdephl. ABTOHOMHOE Y4-
pexaeHre — HeKOMMeEpYecKasi OpraHusanus, co3naHHas Poccuiickoii
denepanpeii, cyobektom PO WM MyHMIMNAIGHBIM 00pA30BAHUEM
ISl BbIIOJHEHMSI PAa0OT, OKA3aHUSA YCIYT B LEIAX OCYIIECTBJIEHMS
NPEeIYCMOTPEHHBIX POCCUMCKMM 3aKOHOAATEILCTBOM MOJHOMOYMIA Op-

' C3 PO. 199. Ne 3. Cr. 145; mocnenniolo penakimio cM.: Penepanib-
Hflﬁ 3akoH oT 30 gekabps 2006 r. Ne 276-®3 // Poccuiickas rasera. 2007.
11 saHB.

P C3 P®D. 1999. Ne51. Cr. 6286; mocientiowo pepakuuio cM.: Defe-
%aﬂb&blf/i 3akoH oT 8 mekabpsa 2003 r. Ne 169-03 // C3 P®. 2003. Ne 50.

T. 4855.

> C3 P®D, 2006. Ne 45. Cr. 4626; cM. Takke DenepanbHblil 3aKOH OT
3 Host0pg 2006 . Ne 175-®3, KOTOpHIM BHECEHBI M3MEHEHMUS B PSif 3aKO-
HOZATENbHBIX aKTOB B CBsI3M ¢ TpuHATHeM DenepanbHoro 3aKoHa oT 3 HO-
sg6pst 2006 . Ne 174-®3.
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raHOB TOCYJAapPCTBEHHOIl BJIACTH, OPraHOB MECTHOTO CAMOYIPABJIEHHSA B
cepax HayKm, oOpa3oBaHHs, 3IPABOOXPAHEHMS, KyJIbTYpPbl, COIHAJIb-
HOil 3aIMTBI, 3aHATOCTH HacejleHHsA, (U3MIECKOi KyJIbTypbl H CHOpPTA
(ct. 2). CraTtycoM aBTOHOMHBIX OyIyT HaIelsaTbCsl HBIHCIIHHE TOCY-
IMapCTBeHHBIE M MYHMIIUIIAJbHBIC YUpPEXICeHHs 0Opa3oBaHUS, Hay-
KM, KyJbTyphl, YTO, OHAKO, HE O3HAaYaeT MX peopraHU3alldr, IIpe-
nycMmorpeHHou cT. 57 'K P®. OpranusaumnoHHo-1nipaBoBasi popMa
Opd 3TOM HE MEHSETCS, OHM IIO-IIPEXKHEMY OCTAlOTCS TOCYIapCT-
BEHHBIMU U MYHUIIMHOAJIBHBIMUA YIPEKICHUSIMU, HO HE OIOMKETHBI-
MU, a aBTOHOMHBIMU. CyTh U3MEHEHUSI — B MIPEIOCTABICHUU aBTO-
HOMHOMY YYPEXICHHUIO II0 CPAaBHEHUIO C OIOMXKETHBIM OOJIbIICH ca-
MOCTOSITEIBHOCTH, B CTUMYJMPOBAaHUM TIPEANIPUHUMATEIbCKOMN
aKTUBHOCTH.

HexoMmMepueckne opraHM3allMd MOTYT CO3IaBaThCS IJISI JTOCTH-
KEHMSI COIIMAJIbHBIX, O0JaroTBOPUTEIBHBIX, KYJIbTYPHBIX, OOpa3oBa-
TEAbHBIX, HAyYHBIX M VYIIPaBICHUYCCKUX IIejeil, B IMEJSIX OXpaHBI
300pOBbSI TpaxkmaH, pPa3sBUTUSI (GHU3NUECKON KyJIBTYpPHI M CIIOpPTA,
YOOBJICTBOPEHUSI OYXOBHBIX M HHBIX HeMaTepUAIbHBIX MHOTPEOHO-
CTel TpaxXmaH, 3allMTBhI IIpaB, 3aKOHHBIX MHTEPECOB TpaXmaH U
OpraHM3alluii, pa3pelIeHUusI CHOPOB U KOHMIUKTOB, OKa3aHUSI
IOPUANISCKON MOMOIIM, a TakKKe B WHBIX IEJISIX, HaIIpaBJIICHHBIX
Ha JOCTUXeHME oOluecTBeHHBIX Ojar. HeobxoaumMo IMOmYEpKHYTh:
HEKOMMEpUYECKUEe OpTaHU3AIlMM MOTYT OCYIIECTBIISITH IPEIIIPUHU-
MAaTeJIbCKYIO NESITEeIbHOCTh JHINb IOCTOJBKY, ITOCKOJIBKY 3TO CIy-
KUT OTOCTMKEHMIO 1IejIeil, paagu KOTOPBIX OHM CO3IaHbl, M COOTBET-
CTBYIOIIYIO 3THM MLesiM. Takoil JesTeIbHOCThIO MPU3HAIOTCS IIPU-
HoOcsIIee IMPUOBLIL IIPOU3BOACTBO TOBAPOB M YCIYT, OTBEYAIOIIMX
HeJisiM CO3MaHUsI HEKOMMEPUYECKOM OpraHM3allii, a TaKKe ITpHUo0-
peTeHHue U peanr3alus LIEHHBIX OymMar, UMYIIECTBEHHBIX U HEUMY-
IIECTBEHHBIX IIpaB, y4acTHE B XO3SMCTBEHHBIX OOIIECTBAX M yda-
CTHE B TOBapHUIIEeCTBAaX HAa Bepe B KadecTBe BKIamuumka. Hekom-
MepuecKas OpraHM3allus BeIeT YYeT JOXOOOB M pPacXoIOB II0O
OpearpuHIMaTeIbCKON mesiteapHocT. CrielaabHast IIPaBOCIIO-
COOHOCTB ycTaHaBIIMBaeTcsa 3aKoHoM. CliemoBaTeIbHO, CHCIKH, CO-
BepIICHHbIC 3a IpeaesiaMyd TaKOil ITPaBOCIOCOOHOCTH, SIBJISIIOTCS
HMYTOXHBIMU KaK IPOTHUBOpEYAllle 3aKOHY.

7. XO3sHCTBYIOILIME CYOBEKTbI, MCXOAS W3 CBOUX WHTEPECOB,
npexae BCero pagyd YKpEeIUICHUS CBsI3eil MeXIy cO0Oil M C BIACTHBI-
MU CTPYKTypaMu, WHTECTPUPYIOTCSI B caMbie pa3HOOOpa3HBIE 0O0BE-
IWHEHUS — COI03bI, accoumanuu u ap. IIImpoko pacmpocTpaHeHBI
00BEAMHEHUSI 10 TEPPUTOPHAILHOMY MNpPHM3HAKy — B MacluTrabax
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paiioHa, ropoga, 06JacTH; IO MPOU3BOACTBEHHOMY MPU3HAKY — 3a-
HUMAaIOIIMECs CTPOUTEIbCTBOM, IMEePeBO3KAMU, TOPTOBJICH, MPOU3-
BOJICTBOM CEJIbCKOXO3SICTBEHHOI MPOAYKLUU U T. H.

B mpakTuke opraHM3alMM B3aMMOMAEMCTBUSI BCe OOJIbIIce 3Haue-
HUE TPUOOPETAIOT He CTOJIbKO (popMajibHbie TPU3HAKU, HAIpUMeED
CTaTyC XO3SIMCTBYIOIIETO CyObeKTa, IPMHAMIICXKHOCTh K TOM WU
WHOM OpraHM3allMOHHO-IIPaBOBOM (popMe, IeITeIbHOCTb Ha OIpe-
JIeJICHHOW TepPUTOPHMU, CKOJBKO peajibHblii BeCc CyObeKTa B HApOI-
HOM XO3SIMCTBe, €10 (haKTUUeCKUEe SKOHOMMYECKHE BO3MOXKHOCTH.
Bce xossiicTBylolne CyObeKThl 1O 3TOMY KPUTEPHIO CBOISATCS B TpU
IPYHIIBI: MaJible, CpeAHNE U KPYITHHIC.

B ®enepanbHoM 3akoHe oT 14 mioHs 1995 r. Ne 88-D3 «O rocy-
JIApCTBEHHOM TOAAEpKKE MAaJoro mpeanpuHUMaTeIbcTBa B Poccuii-
ckoit Denepauuu»’ UYETKO OINpENENeHO, KaKue XO3gHCTBYIOLIME
CyOBEKTbI MOTYT 00JIaaTh CTATYCOM MAJOr0 MpeaNpHHUMATENS (CM.
temy 9). Kputepuit pasrpaHm4yeHUsI CpeaHETO M KPYMHOTO TIpemd-
MPUHUMATENIbCTBA Pa3MBIT, 3aKOHOAATEIbHO ITOKA HE OIpEAcsIeH.
K kaxkoii rpymme OTHECTM TOTO WM WHOTO XO3SWCTBYIOIIETO CyOb-
eKTa, pellaeTcsi KOHKPETHO, MCXOAS U3 €T0 JEeMCTBUTEIBLHOTO KO-
HOMMYECKOTO CcOCTOsTHUS. B paspabarteiBaeMoM mpoekTe deme-
panbHOro 3akoHa «O MajioM MpeanpuHUMATEIbCTBE» K CpEeIHEMY
MPeANPUHUMATENILCTBY TIPEAIoaaraeTcsl OTHECTU MPEANPUSITUS C
YHMCJIEHHOCThIO padoTatomux 10 200 yenoBex.

OpgHako B JI0OOM cllydae SICHO, YTO COCTaB KaXOOW M3 Tpex
IPYIIl OYeHb MHOTOYMCIIEH, HACUUTHIBAET ThICIYM CYOBEKTOB, U CO-
[JJacoBaTh C TOCYIAPCTBOM J1a M MEXIy COOOM MX MHTepeChl BeChMa
3aTpyaHuTenbHO. [lpakTuka monia Imo ImyTd OObeAUHEHMST CyObeK-
TOB, BXOISIIUX B KaXIYI0 M3 TPYIMIl, B OOHY OTICIbHYIO OpraHu3a-
LIMI0, C TeM YTOOBI CO3IaTh MEXaHU3M IS BHIPAOOTKMU OOILeil Mmo3u-
uuu. KpymHble TpeAnpMHMMATEIN BOLUIM IPEMMYIIECTBEHHO B
Poccuiickuii coo3 pOMBIIIJIEHHUKOB U TIpeANIpUuHUMaTeNneit (pabo-
tomareneit) — PCIIII, BHecmmii OOJBIIION BKIam B CTaHOBJICHHE
PBHIHOYHOM 5KOHOMMKU Y Pa3BUTHUE TPEANPUHUMATEIbCKON nes-
TeabHOCTU. Ha nmomo mnpeanpuHuMareneil, OObeIVMHUBIIUXCS B
PCIIII, npuxoautcst 6o1ee 50% BaloBOrO HALIMOHAJBHOTO MPOAYK-
Ta Poccum. Becnoit 2002 1. mostBMIICS CBOEOOpa3HBIN ITBOWHMK
PCIIII, Tonbko B apyroii chepe akoHOMUKU, — Poccuiickoe arpap-
Hoe nuxkeHue (PA/l). B Hero yke oObeOIMHMINCH HE BXOAMBIIME B

" C3 PD. 1995. Ne 25. Cr. 2343; 2006. Ne 6. Cr. 636.
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PCIIII kpynHble nmpeanpuHUMaTeId, padoTalolle B CEJIbCKOM XO-
39UCTBE U TPEACTABISIONINE MHOTUE PETUOHBI CTPAHBI.

IMosBunuce Ha ¢deaepajbHOM YPOBHE TakXe OObEAUHEHUS
CpeMHUX W MajbIX mpennpuHumareneit. CpenHue npeanpuHUMAaTe-
JIU BOIIUIM TJaBHBIM oOpa3oM B OOIIEpOCCUNCKYIO OOIIECTBEHHYIO
opranm3anuio «demoBast Poccus». Camast Gosblas rpyIma XO3sii-
CTBYIOIIIUX CYyOBEKTOB — MaJible TMPEANPUHUMATENIN, KOTOPBIX Ha-
CUMUTBIBAETCSI MHOTHUE COTHMW ThHICSIY, MHTETpUpOBaach MpeuMylie-
CTBEHHO B JiBa OOBEAMHEHUSI CO CXONHBIMU HAUMEHOBAHUSMU —
Oo6uepoccuiickass o0IIeCTBeHHAass OpraHu3alusi Majoro M CpeaHero
npeanpuHuMmatenbctBa <«OIIOPA Poccuu» M HEKOMMEpPUYECKOE
napTHepcTBO «OO0beAUHEHUE MPEANTPUHUMATEILCKUX OpPraHU3alui
Poccun» (OITOPa). B 2003 r. mexay HUMHU, IPUHMMAs BO BHUMa-
HUE €IWHCTBO YCTaBHBIX 1ieJiell W 3agad, 3akiwueHo CornameHue o
COTPYIHUYECTBE B OCYUIECTBJIICHUM COBMECTHOU JE€SITEIbHOCTH.
Cpean oOmwux 3amad, ompeaeieHHbIx CorjamieHWeM, Ha TMEPBOM
MecTe CTOMT MOoIJAepXKaHHWe TMOCTOSIHHOTO TECHOTO B3aUMOAECHCTBUS
C TMPEACTaBUTEISIMU OPTaHOB TOCYJAPCTBEHHOW BJIACTU W YIIpaBJe-
HUS TIO0 BOIMpocaM oOecneyeHUs] YCTOWUYUMBOTO PA3BUTUSI MAJIOTO U
CpENHEro MpeANpUHUMATENbCTRA.

8. PaccMoTpeHHBbIE BbIIIE CYOBEKThl MPEANPUHUMATEIBCTBA OCY-
IIECTBIISIIOT 9KOHOMUYECKYIO JESITETbHOCTh HE TOJIBKO BHYTPU Ha-
et crtpanbl. K mpeanpruHUMaTe bCKOl OTHOCUTCS M BHEIITHETOPrO-
Basl NesATEIbHOCTh. POCCUUCKMMU YyYaCTHUKAMU BHEIIHETOPTOBOU
NESITEIbHOCTA  (POCCUMCKUMU JIMIIAMU) SIBJISIIOTCSI IOPUAUYECKUE
JIu1a, CO3JaHHbIE B COOTBETCTBMM C 3aKOHOMATeIbCTBOM Poccuii-
ckoil Menepaliuu, MMeEIOIIUE MOCTOSSHHOE MECTO HaXOXACHMS Ha ee
TEPPUTOPUU, a TakKke (pU3MYecKUe JUIAa, UMEIOIIUE MOCTOSTHHOE
WIN TIPEUMYIIECTBEHHOE MECTO XUTEJIbCTBa Ha Tepputopuu Poc-
cuiickoit Penepaliuu U 3aperucTPUpOBaHHbIE B KaYeCTBE MHIMBU-
NyaJIbHBIX TPEANPUHUMATENIEH.

Ha tepputopuu Poccuiickoit Deaepaliuy 3aHUMAIOTCS Tpea-
MPUHUMATEIbCKOU NEATETbHOCThIO TaKXKE WHOCTPAHHbBIE TpaxkaaHe
W IOpUAWYECKUE JINIa, U C HUMU BCE 4Yallle BCTYyNAOT B JIEJOBbIC
KOHTaKThl HalllM OTEeUYEeCTBEHHbIE XO3SIMCTBYyIOIIME CYOBeKThl. [lo-
cllefHUEe PACIIUPSIOT CBOE MPUCYTCTBUE W HAa TEPPUTOPUU JIPYTHUX
TOCylapCTB, HaJIaXXWBasi MMAapTHEPCKUE CBSI3U C TaMOIIHUMMU Tpe.-
MPUHUMATEIbCKUMU CTPYKTYPaMU.

OnuH U3 caMBbIX CJIOXHBIX U CIIOPHBIX BOMIPOCOB, BO3HUKAIOIIUA
MPU 3TOM B TPaxkIaHCKO-TPaBOBbIX OTHOIIEHUSIX C y4YaCTUEM WHO-
CTPAHHBIX TPAXAaH WIM IOPUAUYECKUX JULL JIUOO TpaxkIaHCKO-Tpa-
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BOBBIX OTHOILIEHMSAX, OCJIOXHEHHBIX WHBIM WHOCTPAHHBIM 3JI€MEH-
TOM (HaIpuMep, Korga OOBEKT IpaXkIaHCKMX IIpaB HaxXOOMTCS 3a
rpaHuIleii), — KakKoe MpaBO MOMIEKUT NPUMEHEHUIO K TAKUM OTHO-
meHusaM. OTBeTy Ha Hero IocBsIleH paszn. VI «MexayHapomHoe
YyacTHoe npaBo» yactu TpeTheil 'K P®D.

9. Jlaxe KpaTkas IpaBoOBasl XapaKTepHUCTUKA IOPUINYECKUX JIUII,
B TOM YHMCJIe MPEeANpUHMUMATEIbCKUX OPraHu3aluii, CBUAECTEIbCTBY-
€T, 9TO OHUW SBISIOTCS TJIABHOM IBMXYIIEH CHIION pedopMHpyeMOn
poccuiickoit s3KoHoMUKM. OIHAKO O HUX HUYETro He cka3aHo B KoH-
cruryuun P®, oHu Tam gaxe He ymomuHawoTcs. OTCloga MOXHO
cleslaTh JIOXHBIM BBIBOJ, YTO MPaBOBbIE KOPHU IOPUAMYECKUX JIUII
JIMIIEHBbl BbIXOAA Ha KOHCTUTYLIMOHHOE IIOJ€ M, CJemOBaTEJIbHO,
NpeInpUHUMATEIbCKUE OPTraHU3allMK JUILIEHbBl ONOPhl Ha 3TOT OC-
HOBOITIOJIATAIOIIAMA TOJUTUYECKUM M NPAaBOBOM aKT COBPEMEHHOM
Poccuu. Ceityac 1o3gHO cripammBaTh pa3paboTYMKOB npoekra KoH-
crutyuun P® o mpuunHax, moueMy Takoe cliyduiiock. Ho Bompoc o
cBs13U 1opuandeckux aull ¢ Koncrurynueit P® HacToiiunBO BBIABU-
raja XXu3Hb, NMpeanpuHUMAaTeNbcKasa npaktuka. IlepByio oduimaib-
HYIO TIOIIBITKY HOaTh OTBET Ha Hero caenaad KoOHCTUTYUMOHHBIA
Cyn P®D, HO OTBeT, €CTECTBEHHO, HE MCUEPNbIBAIOIINI, a B paMKax
TOM KOMIIETEHIIMU, KOTOpoii HaaesneH 3ToT Cyn, U B Ipeaenax MoBo-
J1a, TOCIYXHWBIIEr0 OCHOBaHUEM IJISI PACCMOTPEHUSI UM Aea.

B Koucturyuuonusiii Cyn P® obparuiauch ¢ XajiobaMu ydpe-
IUTENIU — COOCTBEHHMKM JBYX TOBAPUILIECTB, B KOTOPBIX CTABUJICS
BOIIPOC O PAacCHpOCTPaHEHUM Ha IOPUANYECKUX JIUII TeHCTBUS T 2
«[IpaBa u cBOOOmBI 4YeyioBeEKa M rpaxigaHuHa» KoHctutyuuu PO.
Cyn koHctatupoBan: «KOHCTUTYLIMOHHOE MPaBO 4YejaoBeKa U Ipax-
IaHWHA, 3aKperieHHoe B cratbe 35 (wactw 2 u 3) Koncrturyuum
Poccuiickoit @enepanu, pacnpocTpaHsieTCsl Ha IOpUIAYECKUE JTH-
11a B TOH CTEIEHU, B KaKOM 3TO MpaBO IO CBOEH MPUPOIE MOXET
OBITh K HAM IpUMEHUMO... ToBapuiiecTBa (oOIecTBa) ¢ OrpaHu-
YEHHOM OTBETCTBEHHOCTBbIO — 3TO OpraHM3aluu, K KOTOPBIM MpU-
MEHAIOTCH TpaBWiia, DPETYJIUPYIOIINE NEATEIbHOCTh IOPUANYECKUX
JIUIL, SIBIISIIOIIMXCSI KOMMEpUYEeCKUMM opraHuzanusaMu. OHU ObLIN
CO3[aHbl I'paXaaHaMM CHEUMaJbHO B LIEJISIX COBMECTHOM peanu3a-
MM TaKWX KOHCTUTYLIMOHHBIX IpaB, KakK MpaBo Ha CBOOOMIHOE MC-
MOJb30BAaHME CBOUX CIIOCOOHOCTEM M MMyIECTBa IS MPEeaNpUHMU-
MaTejbCKOM M WHOW HE 3amnpeleHHONW 3aKOHOM 3KOHOMMYECKOW
nesatenbHOCTH (cTathst 34, yacth 1, Konctutynuu Poccuiickoit De-
Iepaluy) M IIpPaBO MMETh MMYIIECTBO B COOCTBEHHOCTHU, BJIANETh,
MOJIb30BaThCId U PaCHOPSKaThCd UM KaK €IMHOJMYHO, TaK U COBME-
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CTHO ¢ Apyrumu aunamu (ctatbsa 35, vacth 2, KoHctutyuum Poc-
cuiickoit Memepanuu)»'.

Hymaetcs, B OymylieM BO3HUKHYT W IpYTHMe JIeja, KOrma IpaBo-
BOM CTaTyCc IOPMIMYECKUX JUI TIPUAETCS pacCMaTpMBaTh C TOYKHU
3peHUsT KOHCTHTYIIMOHHBIX HOPM O TIpaBaX M cBOOOIAxX 4eloBeKa U
rpakmaHnuHa. DTO COOTBETCTBYET KOJICKTUBHOM MPHUPOIE TPEAIIPH-
HUMAaTEJIbCKON HeATeIbHOCTH IOPUANYECKHMX JIMII, B KOTOPHIX Ha
MOOGPOBOILHOM OCHOBE OOBEIMHSIOTCS TpakmaHe, IJIST TOTO YTOOBI
coo0Ila peaan30BaTh CBOM HEOTYYKIaeMble KOHCTUTYIIMOHHBIC
IpaBa M cBOOOAE. B yacTHOCTH, 00 OpraHMYHOM E€IWHCTBE TpaB U
WHTEPECOB IOPUINYECKUX JIMII M TpaXmaH, BXOIAMINX B IOPUIUYC-
CKOE JINIIO0 KaK OpraHW3aluio, CBUICTEIBCTBYIOT HOPMHEI pasm. V
yactu Tpetheit 'K P® u apyrux denepanbHbIX 3aKOHOB, DEryJu-
PYIOIINX HacJemoBaHWE TIpaB, CBA3AHHBIX C yJacTHEM HacCJIeIHUKOB
B XO3STMICTBEHHBIX TOBAapHUINECTBaX M OOINECTBaX, IMPOM3BOICTBEH-
HBIX M TTOTPEOMTEIBCKUX KOOIIepaTWBax, HacleIOBaHHWE MPEIIpH-
SITUA U MMYIIECTBA KPECThIHCKUX ((epMepCKMX) XO3SICTB (CM.,
HammpuMmep, cT. 1176—1179).

10. B HOpMaTUBHO-TIPAaBOBOM PETYJIMPOBAHUU M Ha TPaKTUKE BO
n36exXaHue OIMMOOK B OIMpenelIeHUN CTaTyca CyOBEKTOB IPEIIpH-
HUMAaTeTbCKOM AeITeIPHOCTH W HeIOopa3yMeHU BO B3aMMOOTHOIIIE-
HUSX C HUIMW OPTaHOB TOCYTapCTBEHHOM BJIACTA W OPraHOB MECTHO-
rO CaMOYIpaBJIeHUsS HaIJeXHUT MPaBUIbHO YSICHUTH COOTHOIIEHHUE
MIPEaITPUHUMATEbCKON NeSITEIbHOCTA CO CMEXHBIMU BHIAMHU Ies-
TEJbHOCTH, B YaCTHOCTH KOMMEPUYECKOM HesiTeTbHOCThI0. KoMMep-
YyecKas IesITeTbHOCTh — TOHSITUE HeoTHO3HauHoe. B y3KoM cMmbIcTe
cJIoBa OHO O3HAayaeT OCYIIECTBIEHHE TOPTOBIM, CKaXXeM, PO3HUY-
HOM KYyIUIM-TIpomaxu. B mmpokoMm cMbiciie (M 3TO 3aKperuieHO B
HBIHEITHEM 3aKOHOHATENbCTBE) K KOMMEpPUYECKON OTHOCUTCS Ies-
TEeJBHOCTh, KOTOpas B KayeCTBe OCHOBHOMW CBOECH e CTAaBHUT W3-
BJIcUCHUE TTPUOBIIN.

TakuMm o00pa3zoM, BcsgKasg KOMMepuecKas HesTeJIbHOCTh €CTh
TIpeaNTpUHUMATEIbCKass, HO He BCSAKas MpeaITpUHUMAaTEIbCKasT Tes-
TEJBbHOCTh €CTh KOMMepUecKas. ['paHb, UX pasmensiomias, — B IEIH
NMEeSITeIbHOCTU: «CUCTEeMaTUIeCKOe W3BJeYeHUEe MPUOBIIN» XapaKTe-

' Cm.: ITocranosnenue Koncruryuuonnoro Cyma PD or 17 mexabpa
1996 . Ne 20-I1 1o meny o MpoBepKe KOHCTUTYHMOHHOCTU M. 2 M 3 4. 1
ct. 11 3akoHa P® ot 24 uroHsa 1993 1. «O denepanibHBIX OpraHax HaJIOro-
Boit mojuumu» // C3 P®. 1997. Ne 1. Cr. 197.
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pU3yeT NMPEANPUHUMATEIIBCKYIO, 4 «OCHOBHAad LE€JIb — U3BJIEYEHUE
MPUOBLIIN» — KOMMEPUYECKYIO IeSITeTbHOCTD.

YeTkoe pazauyeHue MPeANPpUHUMATEIBCKON M KOMMEPUYECKOM
JEATCJIBHOCTU, a TaKXKE€ OTTPaHMYCHHNEC UX OT MHBIX, HCIIPCAIIPUHU-
MaTCJIbCKNX BHIOB OCATCIbHOCTU HMMEECT BaXHOE€ IIPAKTHUYCCKOEC
3HaueHue. Bo3MOXHOCTh BO3HUKHOBEHUS U (PYHKIIMOHUPOBAHMUSI
HEKOTOPKBIX ITPAaBOBbIX OTHOLIEHUI 3aKOH CTaBUT B NpsAMyI10 3aBUCH-
MOCTb OT COOTBETCTBYIOILLErO CTaTyca CTOPOH — CYOBEKTOB Mpend-
MPUHUMATEIbCKOW WJIM WHOW NesITeIbHOCTU. 3HAHHE cTaryca Io-
3BOJIIET HE OOITYCKAaThb IIPaBOHAPYWICHUs B IIPCAITPMHMUMATCIILCTBE.
DTO 00CTOSATENBCTBO CJEAYET YUUTHIBATh, 80-Nep8blX, TIPU HUCIIOJb-
30BaHMUN HEKOTOPLIX JABHO YCTOABIIMXCA, TPAOAULIMOHHBIX MHCTUTY-
TOB rpaxmaHckoro mnpasa. OOWH M3 caMbIX PaclpOCTPAaHEHHBIX Cpe-
I HUX — KYIUIS-TIpoJaxa, Y9aCTHUKAMU KOTOpOil 1o o0lIeMy mpa-
BWJIy MOTYT OBITh JIIOObIe pu3ndyeckue U opuauueckue auna. Korma
XK€ pe€UYb 3axoouT 00 OTAOCJIBbHBIX BUAAX KYIUIM-IIpOAazKM, TO KapTHUHa
MeHsieTcs. Ilo moroBopy pOo3HUWYHOI TOPTOBJM TPOAABIIOM BBICTY-
MaeT JUIO, OCYILIECTBISIONIee MPEeANIPUHNMATEIbCKYIO NesITelb-
HOCTb IO Tpojaxe TOBapoB B po3Hully. IlepemaBaeMblil ke MOKyIa-
TeJI0 ToBap IpelHa3HayeH ISl JIMYHOro, CeMEHOTO, AJOMAaIlHEero
NJIN MHOro MCIIOJb30BaHMHA, HE CBSI3aHHOTO C NpPEANPUMHUMATEIIb-
cKoit mesitesibHOCTBIO. [0 JOrOBOpY MOCTaBKM B KayecTBE IPEAIpPU-
HUMaTEeNs1 BBICTYMHAET YK€ IOCTaBIIMK-TIPOJAABELl, a TOBap Iepenaet-
Cd MM IIOKYNaTearo AJisd MCIIOJIb30BaHUSA B HpeHHpMHMMaTeHbCKOﬁ
JEATCJIbHOCTU WJIM B UHBIX LCJISIX, HE CBA3aHHBIX C IUYHBIM, ceMen-
HBbIM, JOMalllTHUM U MHBIM HO£[06HI)IM HUCITOJIB30BAHHEM.

CxomHa cutyanusi M ¢ apeHmoil. Kaxnbiii rpaxkmaHWH, KaK U
IOpUIMYeCcKoe JIMIIO (apeHaoJaTe/in), BIIpaBe IPH OIMpeIeIeHHBIX
YCJIOBUSIX TepeaaTh J0oMy ApyroMy Jauily (apeHaaTopy) HMelo-
1eecss y HEro MMYIIECTBO 3a IUIATy BO BPEMEHHOE BIaJeHUE MU
MoJIb30BaHUE WM B ToJib3oBaHMe. Ho cmarh B apeHIy MMYIIECTBO,
HalpuMep, MO JOTOBOPY IpoKaTa MOXKET TOJbKO apeHaonaTesb, 3a-
HHMaIOUlI/IVICﬂ 3TUM B KadecCcTBe MNOCTOSSHHOM npeanpmHUMaTeib-
CKOU JIeATEIbHOCTH.

Ilo doeosopy xpanenus XpaHuUTeneM, T. €. CTOPOHOM, 00s3aBIlIeii-
CS XpaHWUTH BEIllb, MEPEHAHHYIO €/ ITTOKJIaXxemaTeJeM, U BO3BPATUTh
3Ty BEIb €My B COXpPaHHOCTH, BIIPAB€ BBICTYIIAaTb U KOMMeEpUYECKasd
opraHmsaliusi, 1 HeKoOMMepuecKasi OpraHMu3alius, OCylIeCTBIsIoNnas
XpaHeHHME B KauyecTBe OOHOM M3 Iejei cBoeil mpodecCHOHaIbHOMN
nesteabHocTU. [Ipu XpaHeHMU Xe Ha TOBaAapHOM CKJIaje Iea0 00CTO-
ut nHauve. CKJIagoM OOIIETO MOJb30BaHMS, T. €. O0SI3aHHBIM IIpHU-
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HUMaThb TOBapbl Ha XpaHEHMWE OT JIOOOro TOBapoOBaJesblia, MOXET
OBITh TOJBKO KOMMeEpYecKasi opraHu3auus. BenoMcTBEeHHBIM Xe,
HampuMmep, CKJIagoM MOXeT BBICTYINAaTh Ji00asi opraHu3alus, ocy-
IIECTBJSAIONIAs B KavyecTBE MpeANpPUHUMATENbCKONW HesITeIbHOCTU
XpaHEHUE TOBAPOB M OKA3bIBAIOIIAS WHBIE CBI3aHHBIE C XpaHECHUEM
YCIIYTH.

Bo-emopuix, NTUHWS Ha pasauyeHue MpeANpUHUMATENbCKON U
KOMMEpPYECKOU NesITeTbHOCTU MPOBOAUTCS U B TpaxkaaHCKO-IPaBoO-
BBIX OTHOIIIEHUSIX, BriepBble oTpaxeHHBIX B 'K P®. Hampumep, Te-
nepb odullMaIbHO y3aKOHEHO (DMHAHCUPOBAHUE IOJ YCTYNKY Je-
HexHoro TpeboBaHus. 1o TakomMy J0roBOpY OJHa cTOpoHa (bUHaH-
COBBIM areHT) mepemaeT WM 00sA3yeTcsl MepeaaTh APYroil CTOpPOHE
(KJIMEeHTY) AeHEeXHbIEe CPeACTBA B CYET JIeHEXXHOTro TpeOOBaHUS KIIU-
eHTa (KpemnuTopa) K TpeTbeMy JUIY (IOJKHUKY), BbITEKAlOIeTo U3
MpenoCcTaBieHUs] KJIMEHTOM TOBapOB, BBIMOJHEHUS WM paboOT Wiu
OKa3aHMsl YCIAYT TPETbeMy JIMILY, a KJIMEHT yCTylaeT Wiau o0si3yeTcs
YCTYNUTh (DMHAHCOBOMY areHTy 3TO NeHexXHoe TpeboBaHue. I[lpu
3TOM 0CO00 TMOJYEPKHYTO, UYTO (PUHAHCOBBHIMU areHTamMu BIpaBe
OBITH JIMIIIb OAHKWU W WHbIE KpeIUTHble OpraHu3alluM, a Takxke Apy-
rMe KoOMMepuyecKre opraHM3allii, UMelollne paspelneHue (JIMLeH-
3110) Ha OCYIIECTBJIEHME NEITEIbHOCTU TaKOro BUIA.

Ilo doeosopy dosepumenvroeo ynpasaenus IMYIIECTBOM OJHA CTO-
poHa (yupenuTesb YNpaBieHUs) TepenaeT APYyroil cTopoHe (IoBepU-
TeJIbHOMY YIpaBJSIONIEMY) Ha OIpeldesieHHbI CpOK HMMYIIECTBO B
JIOBepUTEIbHOE yIIpaBlieHWe, a JApyras CTOpoHa 00sI3yeTcsl OCyIIeCT-
BJISITH YINpaBieHWE OSTUM MMYIIECTBOM B MHTEpecax yupeauTess
yOpaBjJeHUs] WM YKa3aHHOro MM Jula (BbIrogomnpuodperaTes).
JloBepUTENbHBIM YIPABASIONIUM BIIpaBe ObITb WHIMBUAYATbHBIN
MpeanpuHUMaTesib UM KOMMepYecKasi opraHusalus (3a MCKIoYe-
HUEM YHUTaApHOro mpeanpusitus). M TOAbKO B UCKIIOUUTEIbHBIX
cilydasix, KOTIla JOBepUTeJbHOE yMpaBjieHWe MMYILEeCTBOM OCYIIeCT-
BJISIETCSI TIO OCHOBaHMSIM, MPEAYyCMOTPEHHBIM 3aKOHOM, JOBEpU-
TeJIbHBIM YIPaBJSIOIIMM MOXET ObITh TPakJIaHWH, He SBJSIOIMUACS
MpeanpuHUMaTeeM, WM HeKoMMepueckasi opraHusaunusi (3a uc-
KJII0OUeHHeM yupexaeHus). Takoe HoBEepUTEIbHOE YIpaBlieHUe y4-
pexnaercsi, B YaCTHOCTH, MPU HEOOXOAUMOCTU TOCTOSIHHOTO yMpaB-
JIEHUSI HEJBUXUMbBIM U LIEHHBIM HMMYIIIECTBOM MOIOMEYHOTrO.

Ilo dozosopy npocmoeo mosapuwecmeéa (IOroBOPY O COBMECTHOM
MesITeILHOCTH) IBOE WUIM HECKOJBKO JIWII (TOBapHIIeit) 00s3yIOTCS
COCIMHUTHh CBOM BKJIAmbl M COBMECTHO HeHCTBOBaThH Ge3 0Opa3oBa-
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HUSI IOPUAMYECKOTO JIUIA Ui U3BJICYEHUs TIPUOBLIM WU JOCTUXKE-
HUSI UHOW He TMpOTMBOpeyalleit 3aKoHy 1eau. Eciau ke Tako goro-
BOp 3aKJII0YaeTCsl Jis OCYILIECTBJICHUST MPEeANPUHUMATEIbCKON nesi-
TEJIbHOCTU, TO €r0 CTOPOHAMU MOTYT ObITh TOJIBKO WHAWBUIYaJIbHbBIE
npearnpuHUMaTes v u (Uin) KOMMepUecKre opraHmu3aluu.

MHorna 3akoH ycTaHaBAMBaeT XECTKHWE Oe3aJbTepHATUBHBIC
TpebOBaHUS K CTaTyCy YYaCTHUKOB TPaXXJaHCKUX MPaBOOTHOIIECHUM.
MHTepec B 3TOU CBSI3U TIPEACTABIISIIOT HOBBIE MHCTUTYThI TpaKaaH-
CKOTO TIpaBa — KOMMepUecKasi KOHIIeCCUSI U 0e3BO3ME3THOE MOJb-
30BaHUE.

Ilo dozoeopy Kommepueckoili KoHUeccuu ogHa CTOpoHa (IIpaBo0O-
Jlajaresib) 00sI3yeTcsl MPeaoCTaBUTh JIPYroil CTOpoHe (I0Jib30BaTe-
JII0) 3a BO3HArpaxjeHue Ha CpOK Wiu 0e3 ykaszaHMs cpokKa IpaBo
WCIIOJIb30BaTh B MPEANPUHUMATEIbCKON NESITEIbHOCTU TIOCJIEIHETO
KOMILJIEKC MCKJIIOUUTENbHBIX TpaB, MpUHAIeXalInX MpaBoodiaia-
TeJII0, B TOM 4YuCJe MpaBo Ha GUPMEHHOE HAaUMEHOBaHUE U (UJIN)
KOMMepueckoe 0003HaueHUe TMpaBooOIagaTesisi, Ha OXpaHsIeMYIO
KOMMEpPYECKYI0 MHGpOpMAlIMIO, a TaKXkKe Ha Jpyrue MpeaycMOTpeH-
HbI€ JOTOBOPOM OOBEKTHl MCKJIIOUUTENbHBIX MpaB — TOBapHbBIA
3HaK, 3HaK oOciayxkuBaHus U T. A. CTOpoHaMU MO AOTOBOPY KOM-
MEpUYECKOW KOHIIECCUU MOTYT OBbITh TOJIBKO KOMMEpPUYECKUE OpraHu-
3allMU U TpaxJaHe, 3aperMCTPUPOBAHHbBIE B KaueCTBE WHIAWBUIYaJb-
HBIX TPEANPUHUMATENIEN.

Ilo docosopy b6e3603me30H020 noab306aHus (IOTOBOPY CCYAbl) OJIHA
cTopoHa (ccymomaTesib) 00si3yeTcsl IepedaTh WIM IlepedacT Belllb B
0e3BO3ME3IHOE BpEeMEHHOE I0JIb30BaHUE APYroil cTopoHe (ccymo-
MOoJIyyaTeJsilo), a MOCIeAHssI 00sS3yeTCss BEpPHYTb Ty XK€ Belllb B TOM
COCTOSIHUM, B KaKOM OHa ee IOJIy4Yuja, ¢ YYeTOM HOPMAaJIbHOTO M3-
HOCa WIM B COCTOSIHMU, 00yclioBJIeHHOM AoroopoM. Ho kommep-
yecKasl OpraHM3alivdsl He BIIpaBe IlepelJaBaThb MMYILIECTBO B 0e3B0O3-
ME3JHOE IO0JIb30BaHUE JIUILY, SBJISIOLIEMYCS €€ YYpeauTesieM, yda-
CTHUKOM, DPYKOBOIMUTEJIEM, WICHOM €€ OpTraHOB YIpaBJIeHUS WU
KOHTPOJIS.

11, PomoBbIM NOHSITHEM, OOBEIUHSIOIIMM BCEX JMIL, SIBIASETCS
XO3SIUCTBYIOIIMU CcyObeKT. CorjlacHO OEUCTBYIONIEMY 3aKOHOIATENb-
CTBY MOJ <«XO3SIMCTBYIOIIUM CYOBEKTOM» ITOHMMAIOTCSI WHAUBUAY-
aJIbHBIA TIpeANpUHUMATE]Ib, KOMMepYeCcKass OpraHu3alus, a Takxke
HEKOMMepYecKasl OpraHu3allus, OCYLIECCTBISIONIas NesITeIAbHOCTD,
MPUHOCAIIYIO € TOXOL.
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B 3axkonax, akrax IIpesunenra P® u Ilpasurenbcrsa P® cioso-
COUYETAaHMST «CYOBEKT MPEAIIPUHUMATEIBCKON NESITEIbHOCTU» U «XO-
3IUCTBYIOIINI CYOBEKT» MCIIOJNB3YIOTCS KakK MAeHTUYHBIe. Kak moi-
HOCTBIO pPaBHO3HAUHBIE YIMOTPEOJSIIOTCSI OHU U B TEKCTE€ JAHHOTO
yueOoHuka. OmHaKoO 4acTo B HOPMOTBOPYECTBE, IPEANIPUHUMATEIb-
CKOI MpakKTUKe WM Ha YUYEOHBIX 3aHSATUSIX BO3HUKAET HEOOXOIMMOCTD
BBHIWICHUTh B OCOOYIO TPYIINY XO3SUCTBYIOIIMX CYOBEKTOB — IOpH-
muyeckux aul. Ho Takoro pomoBoro moHsATHs elle HeT. Emy ObI
BITIOJIHE COOTBETCTBOBAJO CJIOBOCOYETAHUE <«MpeINpUHUMATEIbCKUE
OpraHu3alnn», KOTOpoe OO0BEIMHSIIO ObI KOMMEpYeCKre OpraHu3a-
IIUM, a TAKXKE HEKOMMEPUYECKHUE, MOTYIINE OCYIIECTBISITh TIPENIPU-
HUMAaTeJIbCKYIO AeITEIbHOCTD IJISI MOCTMXKEHUS LieJei, paad KOTO-
PhIX OHM CO3[IaHBl, U COOTBETCTBYIOIIYIO 3TUM IlieJsiM. B ykazaHHOM
CMBICIIE CJIOBOCOYETaHME <«IIPEANIPUHUMATEIbCKNE OpTraHM3alun»
BKJIIOYEHO B TEKCT y4eOHMKA.

12. B 3akiiouyeHue 3TOro BOIpOcCa TeMBl HEOOXOIMMO OOpaTUTh
BHUMAaHHUE €llle Ha ABa 0OCTOSATEAbCTBAa. Bo-mepBbIX, B MyOJMKaIlM-
SIX, 0OCOOEHHO HAyYHO-MOIYJISIPHBIX, IMMPOKO SKCILUTYaTUPYIOTCS IO-
HATUSI «OU3HECMEH», <«CYOBEKT 3KOHOMMUYECKON AedATEeIbHOCTU»,
«CyOBEKT XO3IMCTBOBaHMS». MeXIy TeM TakKuhe YYaCTHUKM MMYIIE-
CTBEHHbBIX OTHOIIEHWI, B TOM YHCIE MNpeANpUMHUMATEIbCKUX, B
I'K P®, ¢enepanbHbIX 3aKOHaX He (UTYPUPYIOT, U UTO TOI HUMH
MNOHMUMAIOT aBTOPbI, MCIIOJb3YIOIINE 3Ty TEPMUHOJOTUIO, HEU3BECT-
Ho. JlelicTBymolllee IpaXIaHCKOE 3aKOHOIATENbCTBO HE HAET HUKa-
KX OCHOBAaHWU OTOXIECTBISITH <«OM3HECMEHOB» C POCCHUMCKHMHU
NpeanpuHUMATEISIMU.

Bo-BTOpHIX, TOCHe aHalW3a TMOHSATUN <«IIpeANPUHUMATEBCTBO»
U <«XO3SIUCTBYIOIIUIA CYOBEKT» ILeJIeCO00pa3HO BEPHYTHCS K TPO-
OlleMe <«CHCTEeMaTU4YeCKOro IMOJydYeHUs] NMPUOBUIM» KaK 00s3aTelb-
HOTO TMpHU3HaKa TpeanpuHumarelbcTBa. Cymobl yXKe BILUIOTHYIO
CTOJIKHYJIUCh C 3TOM MpPOOJIEeMOM M pelIaiT ee Mmo-pa3zHomy. MHTe-
pec mpeacTaBisieT ciaenywollee neno. [paxkmanuH M. B TeuyeHUe
1994—1995 1T. CcKymaj JIOM IIBETHBIX METAJIJIOB C HaMEpeHHUEM IIe-
penpojath ero no 0Oojee BbicOKOW IeHe. OaHaKo Tmepenponarb
CKYIUIEHHOE OH He yCHell M HUKaKOW TMPUOBUIM OT CBOEH JesITeb-
HOCTM HE TMOJIy4MJI, TaK KaK OHa OblJa mIpepBaHa paGOTHUKAMU
MWIULMN' .

' BBC P®. 1997. Ne 10. C. 22-23.
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B rpaxmaHCKOM CymONpOM3BOJACTBE BCTal BOMPOC: SIBJSIETCS JU
JesaTeJIbHOCTh M. TpennmpuHuMaresbckoil? PailoHHBIN cyn mpu-
3HaJl ee TakoBo#. Ilpe3unuym KpaeBoro cyma pelleHue OTMEHWI,
COCJIaBIIMCh HA TO, YTO CYIOM I€pBOM MHCTAHIUU JESITEIbHOCTH
M. omuboyHO ObLIa KBaTUUIMPOBAHA KaK MpeanpUHUMATEb-
cKasl, TOCKOJIbKY B €ro NEWCTBUSIX OTCYTCTBOBAJIU TaKue MPU3HAKU
MPeANPUHUMATEIbCKOU NesITeIbHOCTU, KaK peaJibHOE IOoJIydeHue
NpuObLUIN, JOCTUTAEMOE TOJBKO TPU TPOAaXKe CKYIUIEHHOTO JioMa
LIBETHBIX METAJ/UIOB, a TakXX€ CUCTEMAaTUYHOCTb, KOTOpasi, IO yT-
BEPXJIEHUIO Mpe3uauyMa, MOJKHA OblUIa BbIpaXaTbCs B BUAE TO-
BTOPSIIOLIUXCSI TIOJHBIX IIUKJIOB TOPTOBOro 00OpOTa OT CKYNKU TO-
Bapa 10 €ro Mmpojaxu.

CynebOHasi KoJulerusi Io rpaxaaHCKkuM neiaM BepxoBHoro Cy-
na P® orMeHuMsIa MOCTAHOBJIEHHWE KPAaeBOro Cyla M OCTaBWJIa B CUJIE
pellieHHe PaifOHHOTO, YKa3aB, YTO TOJKOBAaHUE KpaeBbIM CYJIOM IO-
HSTUST NPEINPUHUMATENbCKON TesITeIbHOCTU HE COOTBETCTBYET CO-
nepxaHuio HopM 'K P®, B yactHocti m. 1 er. 2 1 . 1 cr. 50. Tlo
MHeHuo CyneOHOI KOJIIernu, WU3BJIeYeHUe MPUObLIM — LieJib IIpe-
MPUHUMATEILCTBA, a4 He e¢ 00si3aTe/IbHBIN peajbHbIl pe3yiabTaT. Ca-
MO MO cebe OTCYTCTBUE IPUOBLIM OT ITOI HESITebHOCTU HE CIIYKUT
OCHOBaHMEM [IJIsI BBIBOJA O TOM, YTO Takasi NESITeJIbHOCTb HE TIpem-
npuHuMaTebckas. [IpuOblIb OT TOProBO-3aKyNMOYHOU JesITeIbHO-
cTu obpasyeTcsi B pe3y/bTaTe MOKYNKUW ToBapa U IOCIEOYIONIe ero
Mpoaaxu mo OoJjiee BBICOKOW IeHe. Takasi JesITeTbHOCTh MpeacTaB-
JISIeT CO0OM IJISIIIMIACS IPOLIECC, Hayalo KOTOPOTO OIpeleasieTcs
MOMEHTOM TIOKYIIKM TOBapa, MpeIHa3HAauYeHHOTro sl JajibHEeHIIen
npoaaxu. Ilpy HamTMuuM HeOJArONMPUSITHBIX OOCTOSITEBCTB TOJHBIN
LIMKJT TOPTOBOTO 00OpOTa MOXET HE COCTOSIThCSI, B pE3yJbTare 4Yero
BEPOSITHBI YOBITKU. BMecTe ¢ TeM HajJiMmuve HeOJIaronpUsTHBIX IS
MpeanpuHUMaTENsT OOCTOSITENIbCTB HE TOJBKO HE MEHSIET CaMOro Xa-
pakTepa MpeanpuHUMAaTeNbCKON NesITeTbHOCTU, HO U SIBJISIETCS OfI-
HUM M3 COCTaBJISIIOIIUX 3JIEMEHTOB 3TOU NEeSITEIbHOCTU, CBSI3aHHOU
C pa3JIMYHOTO poJa PUCKAMU.

§ 2. OpraHM3anMOHHO-TIPABOBBIE (POPMBI
NPeaNPUHAMATEIHLCKUX OPraHM3auii

1. IIpeanpuHUMATEILCTBO OCYIIECTBIISICTCS B OIPEACICHHBIX
OpraHM3aloOHHO-NIPaBoOBRIX (opmax. Kakyio u3 ¢opm wu3zdbpatb, 3a-
BHCUT OT MHOKeCTBa (haKTOpOB: Cpedbl AeSITCIbHOCTU, (PMHAHCOBBIX
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BO3MOXHOCTEN XO3SIMCTBYIOIIMX CYOBEKTOB, CPaBHUTEIbHBIX IIpe-
MMYILECTB TONH uau Apyroil popmbl. B Kaxmoit cTpaHe neilcTByeT
CBOE 3aKOHOJATEJbCTBO IO OpraHU3allMu TpeaNpUHUMATEbCTBA.
BmecTe ¢ TeM cylIecTBYIOT TUIIMYHBIE JII MUPOBOW TMPAKTUKU OP-
raHU3allMOHHO-TIPaBOBbIE (DOPMBI MPEANTPUHUMATEIBCKOM aKTUBHO-
ctu. K HUM OTHOCSTCS IOJIHBIE M1 KOMMaHIMTHBIE TOBapUIIECTBa,
ToBapuilecTBa (0O0IleCTBA) C OTPAaHMYEHHON OTBETCTBEHHOCTHIO,
aKIIMOHEPHBIE OOIEeCTBa, rOCyIapCTBEHHBIC MpeanpusaTus. B pas-
JIMYHBIX CTpaHaX 3TU OCHOBHBIE (OpPMBI, BKJIIOYAIOIIME TE WU
WHbIE CYOBEKThl MpEANpPUHUMATENbCTBA, UMEIOT CBOIO MoAuUdUKa-
uuo. B yacTu mepBoii 3TO TeMbl JaHa KpaTKas XapaKTepucTuKa
MpeANpUHUMATEIbCKUX OpraHM3aliiii, co3gaHue KOTOPBIX JOIMycKa-
ercst B Poccun 'K P® u apyrumu 3aKoHamu.

2. Ho 4rto ke mpeacraBiseT coOoii cama opraHM3allMOHHO-TIpa-
BoBas (hopMa Kak TaKoBasi, KaK POJIOBO€ IMOHSITUE, KaKOBO €€ Iopu-
IMYecKoe coiepxkaHWe U 3HaYeHMe, 3a4eM IT0HamoOuI0Ch BBOAUTH
9TO MOHATHUE B cdepy mpeanpuHuMaTeabcTBa? OpraHU3allMOHHO-
npaBoBasi ¢opma IOPUAUYECKUX JIUI — MOHSTHE, HEJaBHO BOIIEHI-
11ee B 3aKOHOMIATEJIbCTBO U TMPAKTUKY U IIMPOKO MCIIOJb3yeMOE IS
XapaKTepUCTUKNW OpraHu3aluii — CcaMOCTOSITEIbHBIX CYOBEKTOB
9KOHOMUYECKO NeSITeIbHOCTH, B TOM YHCJE W TpeAlpUHUMATE)b-
cKoit. OHO KOHIIEHTPUPOBAHHO BOILIOIIAET CYIIIHOCTHBIE OpraHu3a-
LIMOHHBIE W MpaBOBbIE MPU3HAKU, SIBJSIONIAECS OOLIMMU IJIsSI IOpU-
IUYECKUX JIUL — TIPEeANPUHUMATEIbCKUX OPTaHU3alUi pa3sIUIHbBIX
BUIOB.

DT MpU3HAKM MOXHO CBECTM B JBE TpymIbl. [lepeas oTpaxaeT
OpraHu3alMOHHYIO CBS3b JIOOOTO IOPUAMYECKOTO JIMIAa C IPaBOM,
3aKOHOAATEIbCTBOM.

Bo-nepebix, 1opuanyeckoe JUIIO MOXET CO31aBaThbCs JUILIbL B MO-
psaKe, YCTAaHOBJIEHHOM 3aKOHOAAaTeNbCTBOM. HapyllieHue ycTaHOB-
JIECHHOTO TIOpSiAKa JWINaeT HOesATeJIbHOCTh IOPUAMYECKOro JMliia
JIOJKHBIX TIPaBOBBIX TMocieacTtBuil. [loaTomMy, mpexne 4em BCTyMaThb
B JIEJIOBBIC KOHTAKThI C TOM WM WHOM OpraHU3allucil, clieayeT yoe-
JIUTHCSI B COOJIIOACHUU TIOPsIIKA €€ YUPEeXkKICHMUSI.

Bo-eémopeix, moboe puandeckoe JUIO0 MOXET 00pa30BbIBATHCS
JIMIIb B T€X OpPraHM3allMOHHO-IPaBOBBIX (opMax, KOTOpbIE ycTa-
HOBJIeHBI 3aKOHOM. McuepnbiBalouiuii mepeyeHb BUAOB OpraHu3a-
LIMOHHO-TIPaBOBBIX ()OPM KOMMEPUYECKHUX OpraHU3allMii TpUBEIEH B
gactu nepBoii 'K P® (xo3stiicTBeHHBIE TOBapuIlleCTBa U OOIIECTBa,
MPOM3BOACTBEHHBIE KOOMEPATUBBLI, YHUTApHbIE MPEANPUSITUS).
B uHBIX OopraHM3alMOHHO-MPAaBOBBIX (popMax KOMMeEpUYeCKHUe opra-
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HU3alMKU Cco3[aBaThCcsl He MOryT. OpraHus3alMOHHO-TIPABOBbIE Xe
¢opMBI HeKOMMepuYecKHUX opraHusaumii Hapsagy ¢ 'K P® (cm.
ct. 116—123) MoOryr ompenensTbcsd M APYTUMHU (deaepalbHBIMU 3a-
koHamMu (cM., Hampumep, DenepanbHbili 3akOH OT 12 sHBaps
1996 r. Noe 7-®3 «O HeKOMMepUYECKUX OpraHu3alusx»). Bcrymas B
JIEJTOBbIE OTHOUIECHUSI C IOPUINYECKUAM JIUI[OM, HAJO BBISICHUTH, CO-
OTBETCTBYET JIM €ro OpraHM3allMOHHO-TIpaBoBasi (popmMa MpeaycMOT-
PEHHBIM 3aKOHOM.

B-mpembux, 0OpUIAMYECKOE JIMIIO IPaBOMOYHO JeiCTBOBATH
JIMIIb B TeX mpeaejax (pamMkKax), KOTOpble OouyepyeHbl 3aKOHOM ISl
TOTO BUJA OPraHM3allMOHHO-MPaBOBO (OPMBI, K KOTOPOMY MpU-
HaJJIeXKUT TaHHOE IOPUANYECKOE JIUIIO.

B-uemeepmuix, Ha BCeX OPUAMYECKUX JUI, K KaKOil Obl OpraHM-
3alIMOHHO-TIPaBOBOI (hOpMe OHM HU OTHOCWJIMCH, PACIIPOCTPaHSIET-
csl TpeboBaHUE COOJIOaTh B CBOEH NESITEIbHOCTU 3aKOHHOCTb.

Bmopas epynna Mpu3HaKOB OpraHM3allMOHHO-MPaBOBOK (OPMbI
OTpakaeT TIJIaBHOE B XapaKTepUCTUKE IOPUAUUYECKOTO JUIla Kak
y4aCTHMKA 3KOHOMUYECKUX, MPEeINPUHUMATEIbCKUX OTHOLIEHUN —
€ro MUMYILEeCTBEHHbIN cTatyc. Bo-nepébix, TOT WIM WHOW BUI Opra-
HU3allMOHHO-TIPaBOBOK (hOPMbI JaeT YETKWil OTBET Ha BOIPOC O
reHe3uce, MPOUCXOXIEHUM MMYLIECTBA, Ha 6aze KOTOPOIrO CO3IaHO
U JeHCTBYET JaHHOE IOpUANYECKOe JINIIO, U COOTBETCTBEHHO 00 OC-
HOBaHUM BJAaJCHUs UM 3TUM MMyllecTBoM. Hampumep, Ha umyle-
CTBO IOPUAMYECKUX JIUL — KOMMEPUYECKUX OpraHusaiuii B dopme
rOoCyJapCTBEHHbIX U MYHUIMMAJbHBIX YHUTAPHBIX MPEANPUITAN UX
YUpPENUTENd COXPAHSIOT IMpaBO COOCTBEHHOCTU. WMMyliecTBo y
MpeanpUsITUN HAaXOAUTCS Ha IMpaBe XO3SIMCTBEHHOI'O BEACHUS WU
ornepaTUBHOTO ympaBieHUs. [Ipyrue KomMmMepuyeckre U HEKOMMeEp-
yeckHue, KpoMe YYpexkIeHUi, opraHu3aluu sBIsSIOTCS COOCTBEHHU-
KaMM MMYILECTBa, JMOO BHECEHHOTO HaTypoil B KayeCTBE BKJIAJOB
(B3HOCOB) UX yuypeauTeNsIMU (Yy4aCTHUKAMU, WICHAMH), TUOO MpU-
OOpETEHHOr0 3TUMHU IOPUAMYECKUMU JIMLIAMU MO HWHBIM OCHOBa-
HUSIM.

BkiiamoM B MMYILECTBO XO3SMCTBEHHOTO TOBapuilecTBa (IMOJHO-
IO U KOMMAaHJMTHOTO) U XO3IHCTBEHHOro oOlecTBa (C OrpaHUYeH-
HOl WIM NOMOJHUTENbHON OTBETCTBEHHOCTHIO U aKIMOHEPHOTO)
MOTYT ObITh J€HbI'M, LIEHHbIE OyMaru, Ipyrue Belld WM UMYILIECT-
BeHHbIE MpaBa JMOO WHbIE MpaBa, UMEOIIME NEeHEXHYIO OLEeHKY.
Takum BKIIAZOM HE MOXET ObITh OOBEKT MHTE/UIEKTYaTbHOU COOCT-
BEHHOCTM (MaTeHT, OOBEKT aBTOPCKOTO IpaBa, BKIIOYas MpOrpaMMmy
w1t DBM, u T. n.) wim Hoy-xay. OgHaKo B KayecTBe BKJaJa MOXET
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OBITh MPU3HAHO MPABO IOJb30BAHUS TaKMM OOBEKTOM, IeperaBae-
MO€ TOBapuIlecTBY (0OILIECTBY) B COOTBETCTBUM C JIMIEH3WMOHHBIM
nmorosopoM. U erne. B yupemuTenbHBIX JOKYMEHTAX XO3SIMCTBEHHOTO
ToBapullecTBa (0OILIECTBA) MOTYT COAEPXKAThCS IMOJIOXEHMWSI, CBUIE-
TEJbCTBYIOIIE O TOM, UTO B YCTAaBHBINM (CKJIAZOYHBIA) KamuTaa yd-
penuteneM (Y4aCTHUKOM) TepeAaBajioch He MMYIISCTBO B HaType, a
JIIIb MpaBa BIAJEHUS U MOJb30BaHMSI UM. B TakoM ciydae xo3sii-
CTBEHHOE TOBApHUILECTBO (0OIIECTBO) He MPUOOpeTaeT MpaBo COOCT-
BEHHOCTH Ha 3TO UMYILECTBO.

Bo-émopuvix, opraHU3alMOHHO-IIpaBoBast ¢GopMa pacKphIBaeT
BHYTPEHHUE MMYIICCTBEHHbIC OTHOIICHUS IOPUANYECKUX JIUI: CO-
CTaB MMYILIECTBA, KaKoe OTHOIIEHHWE K HEMY HMMEIOT yYpeAUuTeIn
(4IeHBl) IOPUAWYECKOTrO JWIla, KAaKUM 00pa3soM OCYIIECTBISETCS
pacnopscKeHre uMylnecTBoM. OmHU IOpUANYECKUE JIMIA UMEIOT yC-
TaBHBIN KamuTaji (o0lIlecTBa ¢ OrPaHUYEHHOM U JOMOJHUTEIbHOMN
OTBETCTBEHHOCTBIO, aKIIMOHEPHBIE OOIIeCTBa), IPYrMe — YCTaBHBIN
doHA (rocygapCTBeHHBIe U MYHUILIUNAJIbHbIE YHUTAPHbIC MPEIIPU-
ATUS), TPETbM — CKIAJAOYHBINM KamuTan (IOJIHBIe TOBApHIIECTBA U
TOBapUILECTBA Ha Bepe), YeTBEepThie — ITaeBble B3HOCHI (ITPOU3BOI-
CTBEHHBIE U MOTPEOUTENHCKIE KOOTIEPATUBHI).

YcTaBHBIN KamuTal OOILIECTB ¢ OrPAHUYEHHOM W JOIMOJHUTEb-
HOW OTBETCTBEHHOCTBIO pasleiieH Ha JOJU, pa3Mep KOTOPBIX ycTa-
HaBJIVMBAETCS YYPEIUTEIbHBIMUA JOKYMEHTAMU, a YCTABHBINA KanuTall
aKIMOHEPHBIX OOIIECTB — Ha OMpeAeicHHOe 4uciao akuuii. Mmy-
IIEeCTBO, HaxoAslileecss B COOCTBEHHOCTU TPOM3BOACTBEHHBIX KOO-
MepaTUBOB, NEJIUTCS Ha Ak €Tr0 YJIEHOB B COOTBETCTBUU C YCTABOM
KoomnepaTuBa. MMyIIecTBO TOCYIapCTBEHHBIX W MYHUILIMIIAIbHBIX
YHUTAPHBIX TPEINPUITUN SIBISIETCI HEAEIUMBIM M HE MOXET OBITh
pacrpenelieHO MO BKiagaM (DOJISIM, TasiM), B TOM 4YHMCJIe MEXIy pa-
OOTHUKAMU MPEATIPUSITHUS.

YnpaBneHue AeSITENbHOCTBIO MOJHBIX TOBApPUILECTB WM TOBapu-
IIECTB Ha Bepe, BKIIOYAs pacHopsiKeHUEe MUMYIIECTBOM, OCYIIECTB-
JIsIeTCs, KaK TpaBUJIO, 1O OOIIEeMy COIJIACHUI0 BCeX YYaCTHUKOB
(monHBIX ToBapuieit). [MopsamoK pacmopsKeHUs UMYILIECTBOM XO-
3SIMCTBEHHBIX OOIIECTB M MPOU3BOJACTBEHHBIX KOOTIEPATUBOB OIpe-
HIeNeTCsl UX YUYPEeAUTEeNIbHBIMU TOKYMEHTAaMM — ycTaBaMu U (UJIK)
yUpeauTeNIbHBIMU JoroBopaMu. COOTBETCTBYIOIIMMU ITOJTHOMOYUS -
MU HaIelsoTcs o0lue cOOpaHUsl YIaCTHUKOB (YJIEHOB) OOIIECTB,
HUCITOJIHUTENIbHBIE OpraHbl (KOJUlerHajabHble U (M) eTUHOJINYHEIE),
WHBbIE OpTaHbl yrpaBieHus. JIlo6oe rocygapcTBEHHOE WM MYHUIIM-
MaJbHOE YHUTAPHOE MPEANpUITHE He MOXET MpoJaBaTh MpPUHAIJe-
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Kaliee eMy HeIBMXKMMOE MMYIIECTBO, ClaBaTh €ro B apeHay, OTda-
BaTh B 3aJI0I, BHOCUTh B KauyeCTBE BKJaga B YCTaBHBIN (CKIamgoy-
HBII) KalmuTajl XO3SIMCTBEHHBIX OOIIECTB WJIM TOBapUIIECTB WIU
WHBIM CITOCOOOM pacIiopsXaTbCsl 3TUM HMYILIECTBOM 0€3 corjiacus
coOcTBeHHUKA umyllecTBa. OCTaJbHBIM MMYILECTBOM (IBUXUMBIM),
MpUHaIIeXalluM TPEeINnpUsITAI0O Ha TMpaBe XO3sIHCTBEHHOrO Bele-
HUSI, OHO, KaK MpaBUJIO, pacIlopsKaeTcs caMocTosTebHO. KazeH-
HbIE Xe TIPpeNNpUsITUS BIpaBe paclopsikKaThCs JHUIIb C COTrJacus
COOCTBEHHHMKA JIIOOBIM MMYIIECTBOM, a HE TOJbKO HEIBUXUMBIM.

B-mpempbux, opraHu3aliMoHHO-IIpaBoBasi (popMa YETKO OIlpee-
JIsIeT, KaKMM HMYIIECTBOM OTBEYaeT IOPUAMYECKOE JUIIO0 MO CBOUM
o0s13aTeIbcTBAM. Y CTAaHOBJICGHO OOIllee MpaBHIO, YTO IOPUIMYECKHE
Juia, Kpome (pruHaHCUPYEeMbIX COOCTBEHHMKOM Y4YpeXIeHUI, OTBe-
YaloT M0 00s13aTebCTBAM BCEM MpPUHAJIEXKAIIUM UM HUMYIIECTBOM.
VYyacTHUKU (IMOJIHBIE TOBApPUIIM) XO3SIMCTBEHHBIX TOBAPHUIIECTB,
KpOMe TOTO, HECYT OTBETCTBEHHOCTbh MO 00s13aTeIbCTBAM TOBapUIIE-
CTBa CBOMM COOCTBEHHBIM HMYIIECTBOM. B OTHOIIIEHUU XO3SCT-
BEHHBIX OOIIECTB, YHUTApHBIX MPEANPUSITUI 3aKOHOAATEIbCTBOM
0co00 TogYepKHYyTa POJb YCTaBHOTO KamuTaja (¢oHaa), KOTOpPHIU
omnpeaensieT MUHUMAaJbHBIA pa3Mep MMYIIECTBA, TapaHTUPYIOIIETO
WHTEepeChl MX KpeauTopoB. HMXXHUI mpemen ycTaBHOTO KamuTaia
YCTaHABJIMBAETCS 3aKOHOM.

B cootBerctBUM ¢ @enepanbHbIM 3aKOHOM «O0 aKIIMOHEPHBIX
o01ecTBax» MUHUMAJbHBIA YCTaBHBIM KalWTajl OTKPBITOTO aKIIMO-
HEpHOro 00IIecTBa NOJKeH cocTaBisgTh He MeHee 1000-kpatHoi, a
3aKphITOro odiiectBa — He MeHee 100-KpaTHO#l cyMMbl MUHUMAaJIb-
HOTO pa3Mepa oriaThl Tpyga (cT. 26). Ecin 1mo oKoOHYaHUM BTOPOTO
U KaXIOro Iocjienyioilero ¢MHaHCOBOIO Toga CTOMMOCTb YMCTBIX
aKTHMBOB OOIIIECTBAa OKaXXETCsSI MEHbIIIE YCTaBHOIO KaluTaja, oOlle-
CTBO 00513aHO OOBSIBUTH M 3apErMCTPUPOBATh B YCTAHOBJIEHHOM I10-
pSIKe YMEHbBIIEHWE CBOEro yCTaBHOro KamuTana. EciM cTOMMOCTb
YKa3aHHBIX aKTUBOB CTaHOBUTCSI MEHbIIE OMpeAeIeHHOTO 3aKOHOM
MUHUMAaJIbHOIO pa3Mepa YCTaBHOIO KamuTana, OOIIECTBO IOIICXKUT
JUKBUAAMU. BbickazaHO MHEHUE, YTO JeieHUE aKIIMOHEPHBIX 00-
IIECTB Ha OTKPBIThIE M 3aKPBIThle HbIHE M3XUI0 cedsi. Cuuraercs,
YTO 3aKpbIThIEe aKIIMOHEPHbIE OOIIECTBA HE MPOSIBISIOT aKTUBHOCTHU
Ha (OHIOBOM pBIHKE, KakK ocobasi ¢hopMa He CTUMYIUPYIOT MHBE-
CTUIIMM B 3KOHOMUKY. [Ipennaraercst rnmpeodopa3oBaTh UX B OTKPHI-
Thle aKIIMOHEPHBbIE OOIeCTBAa MJIM OOIIEeCTBA C OrpaHMYEHHOMN OT-
BETCTBEHHOCTBIO.
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VY 06IIecTB ¢ OrpaHMYCHHON WM MOMOJHUTEIHLHOW OTBETCTBEHHO-
CTBIO, COTJIACHO ymoMWHaBImeMmycs Boime dDemepaibHOMY 3aKOHY,
YCTaBHBIN KaInmuTaax He MoXeT ObITh MeHee 100 MUHUMAaJBHBIX pa3-
MepoB oIuiatel Tpyma. B coorBercTtBMu ¢ DemepadbHBIM 3aKOHOM
«O TrocymapCcTBEHHBIX M MYHUIIMIATBHBIX MPEANPUSTHSIX> YCTaBHBIM
(GoHIOM TOCYmapCTBEHHOTO WM MYHUIIUTIATBHOTO TPEIIPHUSTHS
orpeneNaeTcss MUHUMAaJIbHBIN pa3Mep MMYIIEeCTBa, TapaHTHPYIOIIe-
o MHTEPECH KPEINUTOPOB TAKOTO TMPENNPUATUS. YCTaBHBIM DOHI
MOXeT (OpMUPOBAThCA 3a CUET ACHET, a TaKKe IIEHHBIX Oymar, Ipy-
IMX Bellleil, MMYIIEeCTBEHHBIX TIpaB WU WHBIX IIpaB, MMEIOINX TeHEX-
Hylo olleHKy. Pa3Mmep ycTaBHOro (hOHIA TOCYITapCTBEHHOTO TIpem-
MIPUSATHS TOJIKEH COCTaBIITh He MeHee yeM 5000, a MyHUIIUTIATb-
HOTO MpennpuaATHs — He MeHee yeM 1000 MUHUMAaNBHBIX pa3MepoB
OIIaTBI TPyHa, YCTAHOBJIEHHBIX (pemepadbHBIM 3aKOHOM Ha JaTy To-
CyIapCTBEHHON peTHMCTpallMy MPEaNpusITHsI. B Ka3eHHOM TIpenrpu-
SITUM YCTaBHBIN (HoHI He (HOPMHUPYETCS.

3akoHomaTeNb CTAaBUT B 3aBUCUMOCTb OT pa3dMepa YCTaBHOIo Ka-
nuTajsa He TOJbKO OpraHMU3allMOHHO-TIPaBOBYIO (hOpMY Mpearnpu-
HUMAaTeJbCKOW OpraHu3allii, HO WHOTAA U €€ MPOU3BOJCTBEHHbIE
Bo3MoxHocTU. Tak, PenepanbHBIM 3aKOHOM OT 22 HOs10ps 1995 r.
Ne 171-®3 «O rocymapcTBEHHOM pPeryJMpOBaHUM IIPOM3BOICTBA U
000opoTa 3TUIOBOTO CHUPTa, AJKOTOJbLHOW M CHOUPTOCOIepXKalllei
MPOAYKLUUU» YCTAHOBJIEHO, YTO MPOU3BOJAUTH STUIOBBIM CIIUPT UME-
0T TIPaBO TOJIbKO MPEANpUsITUS, YCTaBHBI KamuTadl KOTOPBIX CO-
crapisieT He MeHee 10 MJIH py0., a BOIKY — C YCTaBHbIM KallUTaJIOM
He MeHee 50 MJIH pyo.'

3. 3HaHue OpraHM3allMOHHLIX WM ITPaBOBLIX ITPU3HAKOB, OIMPEAC-
JIAIOIIMX (1)opMy IOpPUINYCCKUX JTUIL[, IMO3BOJACT KOMIICTCHTHO OpU-
CHTHUPOBATLCA BO BCEM MHOFOO6pa3I/II/I Y4aCTHUKOB S5KOHOMMHYC-
CKHX, MPpEANTPUHUMATEIbCKUX orHomeHui. C IIOMOIIbIO YKa3aHHBbIX
IIPHU3HAKOB MOXHO H€3aBUCHUMO OT KOHerTHOfI 3KOHOMMYECKON
JCATCJIbHOCTU IOPUIANYCCKUX JIUI YETKO ONPECACIATDH 0COOEHHOCTHU
X IpPaBOBbIX BOSMO)KHOCTCﬁ, o0s13aHHOCTEH M IOpI/I,Z[I/I‘{eCKOfI OoT-
BETCTBCHHOCTH, IO IIPpUCYIIMM HM o0IIUM nmapamMeTpaM CpaBHUBATb
Pas3aIndHbIC IOPUANYCCKHUE JIMLAa MEXIY co0oil 1 Ha OCHOBE BCEro
3TOro AejlaTb 00OCHOBaHHBIE IPaKTHUYCCKHME BbBIBOIbI. Haan/IMep,
IrpaxagaHe, caMM YYaCTHHMKHW SKOHOMHUYCCKUX, NMPEANPUHUMATCIIb-

' C3 P®. 1995. Ne 48. Cr. 4553; nociegHion pegakumio cm.: Dee-
paibHBII 3aKOH OT 16 okTsi6pst 2006 T. Ne 160-P3 // C3 P®D. 2006. Ne 43.
Cr. 4412.

6 ZKumunckuit "[IpeanpuHum.npaso”
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CKMX OTHOLIEHMI MOTYT, TAKUM 00pa3oM, B 3aBUCUMOCTH OT IIpe-
ceayeMbIX lieJieii BhIOMpaTh cebe Oojiee HAAEXKHBIX JEJOBBIX MHapT-
HEpOB, a OpraHbl TOCYIApCTBEHHOW BJIACTM U OpraHbl MECTHOTO
camMoympaBlIeHUsI — JeHCTBEHHEEe OCYIIECTBISITh KOHTPOJb 3a CO-
OMoIeHeM 3aKOHOIATEJbCTBA IOPUIAMYESCKUMHM JIMLIAMM pas3iindy-
HbBIX OPraHM3allMOHHO-MPABOBBIX (GOpM, 3(p(PeKTUBHEe HATAXKUBATDH
B3aMMOJIEICTBUEe ¢ HUMU. Eciu opraHm3allMOHHO-TIpaBoBasi hopMa
repecTaeT YIOBJIETBOPITh MHTEpecaM IOPUIANYECKOro JIMIA, TO 3TO
He BJIeYeT HeOOXOAMMOCTH JIMKBHMAALIMKM TAaKOro JIMla U oOpa3oBa-
HUS HOBOTO. M306paHHast Ipy CO3MaHUM IOPUAMIECKOTO JTUIA Opra-
HU3aLMOHHO-MpaBoBast ¢opMa B HaJbHEHUIIEM MOXET ObITh U3Me-
HEeHa ITyTeM ero peopraHu3aluu.

§ 3. Ilopsnok yupezxkaeHusi, peopraHn3amuy 1 JIMKBIAIM
NPeNPUHUMATEILCKUX OPraHv3alMiA

1. Co3maHue mpeanpUHUMATEIbLCKON OpraHM3alii COCTOUT U3
nByx crtamuii. Ilepeas — moaroroButenbHas. OHa s OymymIvix
npeanpuHuUMarTeseid, MoXalyid, caMasi OTBETCTBEHHAsI W CJIOXHas.
Ha stoit cragum pazpabarbsiBaeTcs J0KajabHasi HOpMaTHUBHAs MOACIb
NpeanpUHMAMATENBCTBA, BOIJIONIAEMAasd B YYPEAUTEIbHBIX JOKYMEH-
Tax — ycTaBe M (M) YIpeauTeJbHOM JoroBope. MIMeHHO Ha MX OcC-
HOBe Oy/eT nefiCcTBOBAaTh IOPUANYECKOE JIUII0, 3aHMMAThCS TPEaNpr-
HUMAaTEJIbCTBOM. Bmopas cmadus — TOCynapCTBeHHAs peTMCTpaIns.
Yupexnenne npeanpuHUMATEIbCKONW AEATEIbHOCTA TpaXiaaH, OCy-
IIEeCTBIsIeMOli 0e3 00pa30oBaHMs IOPUANUECKOTO JIMIAa, OrpaHUINBA-
€TCS BTOPOM CTal€ — TOCYIAapCTBEHHOM PETUCTPALIUCH.

O06e cramum B3aMMOCBS3aHBI. BBICTpOTAa MPOXOXIEHUST BTOPOM
CTaauu, BOSHUKHOBEHME MJIM OTCYTCTBME HAa HEil KOH(JIMKTOB C TO-
CYIapCTBEHHBIMM CJIYXaIllMMU, MIPOBOISIIMMU PETUCTPALIMIO, OMpe-
TIEJISIFOTCSl Ka9€CTBOM IOATOTOBUTENILHON pabOTHI, MpOAeJaHHON Ha
nepBoii ctanuu. [loaToMy, 3amymMbIBasi 3aHATHCS MPEITPUHUMATEIb-
CTBOM ITyTEM CO3aHUS IOPUINYECKOTO JUIA UKW B UHAMBUIYAIbHOM
MOpsIAKE, MOJIE3HO 03HAKOMUTHCS ¢ MeTOAUMYeCKUMH Pa3bsICHEHU S -
MU I10 MOPSIAKY 3alIOJHEHUST POPM JOKYMEHTOB, MCITOJIb3YEMBIX TP
TOCYyIapCTBEHHOMN PETrMCTPALlMM COOTBETCTBEHHO IOPUINYECKOIO JIU-
1a Win QU3NIECKOro JIMIla B Ka4eCTBE MHAWBUIYATbHOTO MPEeaIIpy-
HUMaTeNsI, YTBePXICHHBIMU mpukazoM PDeaepalbHON HaJIOTOBOM
ciyk0bI oT 1 HOs1O6pst 2004 1. No CAD-3-09/16@'.

BHA. 2005. Ne 1.
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YupeautenbHbIil JOTOBOP IOPUIMYECKOTO JIMIA 3aKII0YaeTCs, a
YCTaB YTBEPXKIAETCSI €ro yuYpeauTeassMu (ydyacTHUKamMu). Eciu opu-
MIUYECKOEe JIMIO CO3[MAEeTCsl OAHUM YYpPEOUTEeJIeM, TO OHO JEUCTBYET
Ha OCHOBE YyCTaBa, YTBEPXIAaeMOTro 3TUM yuypeauteaem. B m. 2
cr. 52 TK P® chopMynupoBaHbl 001IKMe TPEOOBAHUS K CBEICHUSIM,
BKJIIOYA€MBbIM BO BCE yYPEIUTEIbHbIE JOKYMEHTB — U B JOTOBOpP, U
B ycTaB. B yKa3aHHBIX TOKYMEHTAaX NOJKHBI OMPEAEISAThCS HauMe-
HOBaHHWE IOPUAMYECKOTO JIUIAa, MECTO €ro HaxOXIEHUSs, TOPSI0K
YIpaBieHUsT AESITENbHOCThIO IOPUINYECKOTO JUIA, a TaKXKe COIAep-
>KaTbCsl APYTUE CBENEHUS, NMPEAYCMOTPEHHBIE 3aKOHOM IS IOpUAM-
YECKHUX JIUI][ COOTBETCTBYIOIIETO BUIa. B ydpenuTenbHbIX TOKYMEH-
Tax HEKOMMEPUYECKMX OpraHU3allMii U YHUTApHbIX NMPEeANpUITUI, a
B TMPEAYCMOTPEHHBIX 3aKOHOM CJIydasiX U HEKOTOPBIX APYTUX KOM-
MEPUYECKUX OpTraHU3alUi JOJKHBI OBbITh OMpEIEJeHbl TMpeaMeT U
eI AEeSITeJbHOCTU IOpUAnMYecKkoro juua. llpenmer u menu aesi-
TEJIbHOCTA KOMMEPUYECKOW OpraHu3alii MOTYT OBITh OTpEeNeIeHBI
YYpEeIUTETbHBIMU TOKYMEHTAMU U B ClIydasiX, KOIJa MO 3aKOHY 3TO
He SIBJISIETCS 00s13aTeIbHBIM. B ydpenuTelbHOM JOTOBOPE YYPEIU-
TeIU OO0SI3YIOTCSI CO3[aTh WPUAUYECKOE JUIO, OMPEAESIIOT Mops-
JIOK COBMECTHOI JIeSITEIbHOCTU IO €r0 CO3AaHUI0, YCIOBUS Mepea-
Y4 €My CBOEr0 MMYIIECTBA U YYaCTUsI B €ro JesITeIbHOCTU. JloroBo-
pOM oOTpenesiioTCs TakKXke YCJIOBUS W TOPSIAOK pacrpeacicHust
MEXy YYaCTHUKAMU MPUOBUIA U YOBITKOB, YNPAaBJICHUS NESATEIb-
HOCTBIO IOPUANYECKOTO JIUIA, BBIXOJA yuypeauTesleil (y4aCTHUKOB)
U3 ero cocTasa.

2. Kakue e KOHKPETHO YyYpEIUTEIbHBbIE AOKYMEHTBHI HYXHBbI
JUTST CO3[aHUST TOW WJIM WHOW OpPTraHU3aIlMOHHO-TIPAaBOBOW (DOPMBI
npeanpuHuMmarenbcTBa? KoMmMepueckue opraHU3alluu MO KpPUTE-
pMIO yUpeaUTEIbHbIX JOKYMEHTOB, HEOOXOAMMBIX JJIs1 UX 0Opa3oBa-
HUS, TIOAPA3JEISIIOTCS Ha TPU TPYMIIbI.

B nepsyio epynny BXOAsIT X03sCTBEHHBIE TOoBapuilecTBa. o ux
CO3[TaHUS AOCTAaTOYHO OJHOTO JOKYMEHTa — YYPEIUTEIHbHOTO JOTr0-
BOpa, KOTOPBI MOJAMUCHIBAETCSI BCEMU YYaCTHUKAMU TOBapuIleCTBa
(MOTHBIMY TOBApUIIAMU). YUACTHUKN — BKJIAAYUKU (KOMMAHAUTU-
CThI) TOBAPUILIECTBA HA BEPE YUPEAUTEIbHBIN TOTOBOP HE MOAIUCHI-
BaloOT.

B copepxaHWU yuypenUTENIbHOTO JOrOBOPa MOJHOTO TOBAapUIIIE-
CTBa U TOBApUILECTBA HA BEpe €CTh HEKOTOpbIe paznuuusi. O0Iiiee y
000X JOTOBOPOB TO, YTO OHM JOJIKHBI COIEpKaTh MOMUMO CBeJe-
HU, ykazaHHbIX B . 2 ¢T. 52 'K P®, ycnoBus o pa3mepe 1 cocra-
BE CKJIaJJOYHOTO KaruTaja TOBapUIIeCTBa; pa3Mepe U MOPsAKE U3-
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MEHEHMS JoJiell KaXIoro M3 y4aCTHUKOB IIOJHBIX TOBAapMUIIECTB B
CKJIaIOYHOM KamuTaje; pa3Mepe, COCTaBe, CpoKaxX M IMOPSIKE BHE-
CeHMsT MMM BKJIAIOB; MX OTBETCTBEHHOCTHW 3a HapylleHue o0s3aH-
HOCTEl 1O BHECEHWIO BKJIAJO0B. YUPEIUTEIbHBII TOTOBOP TOBapH-
IIECTB Ha Bepe KpPOME€ IEePEUYMCICHHBIX COACPXKUT €llle CBEACHUS O
COBOKYITHOM pa3Mepe BKJIAIOB, BHOCHMMBIX BKJIATUMKOM.

Bo emopyio epynny Bxomar oOlecTBa ¢ OrpaHMYEHHONM OTBETCT-
BEHHOCTBHIO M OOIIECTBA C JOIOJHUTEIBHON OTBETCTBEHHOCTHIO, IS
CO3MaHUsI KOTOPHIX HEOOXOMMMO ITIOATOTOBUTH IBa MOKYMEHTA: Y4-
peIuTENbHBIM JOTOBOpP, KOTOPBIM MOAIMCHIBAETCS BCEMH €ro ydpe-
IUTENISIMU, M YTBEPXKIEHHBIM MMM Xe ycTaB. Ecim oOmiecTBo yupe-
KIAETCSI OMHUM JIMIIOM, €T0 YYPEAUTEIbHBIM JOKYMEHTOM SIBJISIETCS
yCTaB. YupeauTeJbHbIE TOKYMEHTHI OOIIEeCTBA C OrpaHMYEHHOM M
IOTIOJIHUTENIbHOM OTBETCTBEHHOCTBIO IOJDKHBI COAEPXKAaTh MOMUMO
CBeIeHU, yKa3aHHbIX B II. 2 ¢T. 52 'K P®, ycioBusg o pasMmepe yc-
TaBHOTO KamuTaja oOINecTBa; pa3Mepe IoJieil KaXIoro M3 y4acTHU-
KOB; pa3Mepe, COCTaBe, CpOKax M IOpsSAKe BHECEHUS WUMHU BKJIAIOB;
OTBETCTBEHHOCTH YYaCTHUKOB 3a HapylleHHe OO0s3aHHOCTEl II0
BHECEHUIO BKJIAJO0B; COCTaBe M KOMIIETEHIIMM OPTraHOB YIIPaBJICHUSI
OOIIIECTBOM U MOPSAKE NPUHATUS UMHU PEIIEHUI, B TOM YHUCIE O
BOIIpOCax, PELIeHMs MO KOTOPBIM NMPUHUMAIOTCS €IUMHOTIACHO WU
KBaJau(PUIIMPOBAaHHBIM OOJILITMHCTBOM TOJIOCOB, a TaKXXe MHBIE CBE-
neHust, npeaycMoTpeHHble DenepanbHbIM 3aKOHOM «O0 00IIecTBax
C OTPaHMYEHHOU OTBETCTBEHHOCTBIO».

B mpemoio epynny xoMMepyecKrMX OpTraHM3allMii BXOMST aKIIMO-
HEpHBIE OOIeCTBa, IMPOM3BOACTBEHHBIE KOOIIEPATUBHI, TOCYdApCT-
BEHHbIE 1 MYHMIIMMAJbHBIC MPEANPUITUI. Y HUX OCHOBHOM yupe-
IUTEIbHBIM TOKYMEHT — YCTaB. YCTaB aKIIMOHEPHOTrO OOIecTBa yT-
BEPXKIAETCS €Tr0 yUYPEOUTENIsIMU M IOJDKEH CoaepXaThb CIIeayIolre
CBelleHUs: IIOJIHOE M COKpallleHHOe (MpMeHHbIe HauMEHOBaHMS
00IIIeCTBa; MECTO HaXOXICHMSI OOIIeCTBa; TUM OO0IecTBa (OTKPHITOE
WIA 3aKpbITOE); KOJMIECTBO, HOMUHAJIbHASI CTOMMOCTb, KaTerOpuu
(OOBIKHOBEHHBIE, TPUBUIIETUPOBAHHBIC) aKIIUi1 1 TUIIBI IIPUBUJIETH-
POBaHHBIX aKIMii, pa3MellaeMbIX OOIIECTBOM; IIpaBa aKIIMOHE-
POB — BJAAENbLEB aKUMi Kaxmaoil KaTeropuw (TUIIA); pa3Mmep yc-
TaBHOTO KaInuTaja OOIIEeCTBa; CTPYKTypa M KOMIIETCHIIUSI OPraHOB
YIIpaBJICHUs OOIIECTBAa M IOPSAOK IMPUHITUM MMM PEIICHUI; Mmops-
IIOK TIOATOTOBKW M IIPOBEAEHUS OOIIET0 COOpaHMsI aKIIMOHEPOB, B
TOM 4YHCJE MepedYeHb BOIIPOCOB, pPElIeHHE MO0 KOTOPHIM ITPUHUMAET-
Ccsl opraHaMM yIpaBjJeHUs OOIIecTBa KBaJIMGUIIMPOBAHHBIM OO0Jb-
IIMHCTBOM TOJIOCOB WJIM €IMHOIJNIACHO, CBeIeHUS O (uivanax u
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MNpeACTaBUTEIbCTBAX OOIIECTBA; MHbIE IOJIOXEHUS, MPEeIyCMOTPEH-
Hble DenepanbHbIM 3aKOHOM «O0 aKILIMOHEPHBIX OOIIeCTBax». YCTa-
BOM MOIYT ObITh, HAaIIpUMEP, YCTAHOBJICHBI OrpaHUYECHUS KOJIUYECT-
Ba aKLWi, MpUHAAIEXallUX OJHOMY aKLIMOHEPY, U UX CyMMapHOM
HOMUHAaJAbHOW CTOMMOCTU, a TaKXXe MaKCHUMaJIbHOI'0 4ucja roJio-
COB, IPEIOCTaBISIEMbIX OJHOMY aKLIMOHEPY.

Yypenureau akKIMOHEPHOTO OOIIECTBA 3aK/IIOYAIOT MEXIy COO0O0it
NUCbMEHHBIA TOTOBOP O CO3JaHUM OOILIECTBA, SIBASIOIIUIACS pa3HO-
BUIHOCTBIO JOrOBOpa O COBMECTHOM aesATeabHOCTU (cM. cT. 1041
I'K P®). OH omnpenensieT mOpsSiAOK OCYIIECTBICHUS UMU COBMECT-
HOI JesATeIbHOCTU MO YYpEeXACHUIO OO0IlecTBa, pa3Mep YCTaBHOTO
KamnuTana obluecTBa, KaTeropuyd M TUIbI aKLMH, MO;JIeXalluX pas-
MEIIEHUIO CpeaM yupeauTeaeid, pa3Mep U MOpsSA0K MX OIUIaThl, Ipa-
Ba ¥ 00543aHHOCTU ydpeauTelieil Mo co3gaHuio obiiecTBa. JloroBop
0 CcO3JaHUM OOIIEeCTBa HE SBJISIETCS YYPEIUTEJIbHBIM JOKYMEHTOM
o0I111ecTBa.

AX1LIMOHEpHOE OOIIECTBO MOXKET OBITh CO3JAaHO OOHUM JIMILIOM
WIX COCTOSITh M3 OJHOIO JHlia B cllyyae MPUOOPETEHUS OJHUM aK-
LIMOHEPOM BceX akuuii oo0iecTBa. CBeleHUSI 00 3TOM JOJDKHBI CO-
JIepXaThCs B yCTaBe OOIeCTBa, ObITb 3apETrUCTPUPOBAHBI U OITYOJIM-
KOBaHBI B le4aTu. AKIIMOHEPHOE OOIIECTBO HE MOXET MMETh B Kade-
CTBE €IMHCTBEHHOIO YYaCTHUKA APYroe XO3sAMCTBEHHOE OOLIECTBO,
cocTosiiee U3 ogHOTo Juna. OCoOOEHHOCTH CO3IaHUS aKIIMOHEPHBIX
O0ILEeCTB MPU IMPUBATU3ALMU TOCYIAPCTBEHHBIX M MYHUIIUITAIbHBIX
OpeanpUsITUR ONMpeaessiloTCs 3aKOHAMUW 1 UHBIMM MPaBOBBIMU aKTa-
MU O IPUBATU3ALUU 3TUX IIPEAIIPUITUIA.

YcTaB MpOM3BOICTBEHHOI'O KOOIIEpaTHBa, YTBEpXKIaeMbIii 00-
MM coOpaHMEM €ro 4YJeHOB, JOJKEH COAEpxXaTh IIOMUMO CBele-
HU#, yKazaHHbIX B M. 2 cT. 52 'K P®, ycinoBus o pasmepe maeBbix
B3HOCOB WJIEHOB KOOIEpaTuBa; COCTaBe W IMOPSAKE BHECEHUS Iae-
BbIX B3HOCOB YJIeHAMM KOoOIlepaTMBa U MX OTBETCTBEHHOCTU 3a Ha-
pylieHUe 00sI3aTeIbCTBA 110 BHECEHMIO I1aeBhIX B3HOCOB; XapaKTepe
Y TIOpSAKE TPYAOBOIO Y4YacTHsI YWICHOB KOOIIEpaTUBAa B €ro AesITEIb-
HOCTM U MX OTBETCTBEHHOCTU 3a HapyllleHue o00s3aTebCTBa IIO
JIMYHOMY TPYIOBOMY Yy4YacCTHUIO; MOPSIKE pacHpeacjeHuss NpuoObLIU
U yOBITKOB KOOIEpaTHBa; pa3Mepe U YCIAOBUSIX CyOCUAMApPHON OT-
BETCTBEHHOCTM €ro WIEHOB MO JoJIraM KooIepaTuBa;, COCTaBe U
KOMIIETEHLIMM OPTaHOB YIIPpAaBJICHUS KOOINEPAaTUBOM M IOPSAKE
MPUHATHS UMU PELICHUI, B TOM YMCJIEe O BOIIpOCaX, PElICHUS 10
KOTOPBIM IPUHUMAIOTCSA €IMHOIJIACHO WM KBaJIU(MULUUPOBAHHBIM
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OONBIIMHCTBOM T0OJIOCOB. UMCJIO YJIEHOB KOOIIEpaTuBa HE MOJIKHO
OBITh MEHEe IISITH.

YcraB yHUTApHOTO MPEANpUSITUAS YTBEPXKAACTCS YIIOJHOMOYEH-
HBIMM Ha TO TOCYIAapCTBEHHBIM OpPraHOM WJIM OPTaHOM MECTHOIO
caMOyIIpaBieHUsI. DTU YCTaBhbl JOJDKHBI COAEpXKaTh MOMMMO CBEIe-
HUI, yka3aHHbIX B 1. 2 c¢T. 52 'K P®, cBeneHusa o npeaMere, LIEIAX
¥ BUIAX AEATEBHOCTH IPEANpUSATUsS, CBEACHUS 00 opraHe WJIM Op-
raHax, OCYIIECTBJISIONIMX ITOJTHOMOYMS COOCTBEHHMKA MMYIIECTBa
YHUTApHOTO TIPEAIpUSITHS; HaMMEHOBaHWE OpraHa YHUTapHOTO
npeanpusTus (pyKOBOAUTEIb, IUPEKTOP, T€HEPaJIbHBIA TUPEKTOP);
MOPSAAOK Ha3HAUEeHMsI Ha MOJDKHOCTb PYKOBOAUTENS YHUTApHOTO
MPEATNIPUATHUS, a TaKKe MOPSA0K 3aKJIIOYEHUs] ¢ HUM, U3MEHEeHUS 1
MpeKpalleHusT TPYAOBOTO JOroBOpa B COOTBETCTBUMU C TPYAOBBIM 3a-
KOHOJIaTeIbCTBOM M MHBIMHU COAEPXKAIIUMU HOPMBI TPYIOBOIO IIpa-
Ba HOPMATMBHBIMHU IIPAaBOBBIMU aKTaMM; IlepedeHb (DOHIOB, CO3Ma-
BaeMbIX YHUTAPHBIM MPEAINPUATHAEM, pa3Mephl, MOPSI0K GpopMupo-
BaHUS M MCIIOJb30BaHUSA 3TUX (POHAOB M Ap. YCTaB Ka3eHHOTO
MPEATIPUATHSI, KPOME TOTO, JOJDKEH COAEpPXKATh CBEICHMS O ITOPSI-
K€ paclipele/IieHUsI ¥ MCIOJIb30BaHUS JTOXOAOB Ka3eHHOTO IpeaIpu-
arus. (ITogpobHee cM. cr. 9 DepepanbHoro 3akoHa «O rocymapct-
BEHHBIX M MYHMUMIIQJIbHBIX YHUTAPHBIX MPEIIPUSITUIX».)

IIpukazom Mwuna3KOHOMpa3BuTusa Poccum ot 25 aBrycra 2005 1.
No 205 yrBepxknen IlpmMepHbIii ycTaB ¢denepaabHOTO TOCYIapCTBEH-
HOI'0 YHUTApHOTO MPeINpUaTHs, OCHOBAHHOI'O Ha IpaBe XO3SMCT-
BEHHOTO BeleHus .

3. EmmHoOoOpa3Hee pelraeTcss BOIMPOC 00 yIpemUTeIbHBIX HOKY-
MEHTaXx HEKOMMEpPUYECKHX OpraHM3alliii. ¥ BCeX 3TUX OpraHU3alluii
YIpEeIUTEIbHBIM JOKYMEHTOM SIBJISIETCS YCTaB, HO HEKOTOpHIE U3
HUX TOJDKHBI UMETh W IPYTUE YUYPEOUTENbHbIE TOKYyMEHTHI. B ciryda-
sIX, TPEAYyCMOTPEHHBIX 3aKOHOM, HEKOMMeEpuYecKas OpraHu3alus
MOXET JeMCTBOBAaTh Ha OCHOBAHMHU OOIIETO ITOJIOKEHMSI 00 OpraHu-
3alusIX JaHHOro Buaa. K HUM, HampuMep, OTHOCSTCSI CpedHue CIie-
LMaJIbHblEe Y4eOHbIE 3aBelCHUS .

' Poccuiickas rasera. 2005. 7 OKT.

> Cm.: Mocranosnenue [pasutenscta PO ot 3 mapra 2001 r. Ne 160
«06 yrBepxmeHnn TWIOBOTO TONOXEHHS 00 00pa3oBaTeTLHOM YUpexKIe-
HMM CPeIHEro IpogeCCHOHATBHOIO0 00pa3oBaHUs (CpeaHEeM CIIeHUalbHOM
yue6HOM 3aBegeHun)» // C3 PD. 2001. Ne 11. Cr. 1034; mocnenHiow pe-
gakumio cM.: Ilocranosnenue IlpasurenbctBa PP or 31 mapra 2003 r.
Ne 175 // C3 P®. 2003. Ne 14. Cr. 1276.
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Cpead HEKOMMEPUYECKHUX OpraHu3alluii OCOOHSIKOM CTOST MOTpe-
OuTeIbCKHUE KOOIMepaTUBbl. DTO €AMHCTBEHHBIN BUJ HEKOMMeEpYe-
CKMX OpraHuM3alMii, Ha KOTOPbIA He pacmpoCcTpaHsieTCs AelCTBUE
®enepanbHOro 3akoHa «O HEKOMMEPUYECKHUX OpraHM3alusIX». YCTaB
MOTPEOUTELCKOTO KOOTMepaTuBa AOMXKEH COAEepXaTh MOMUMO CBe-
NeHui, ykazaHHbIX B 1. 2 cT. 52 'K P®, ycnoBus o pa3mepe mnae-
BBIX B3HOCOB UJIEHOB KOOIepaTHBa; COCTaBe M MOPSIKEe BHECEHMUS
MaeBbIX B3HOCOB WiIeHaMM KoolepaTuBa U 00 MX OTBETCTBEHHOCTHU
3a HapylleHue 00s513aTeIbCTBa M0 BHECEHUIO MAeBbIX B3ZHOCOB; O CO-
CTaBe U KOMITETEHI[MM OPTaHOB YIMPABICHUS KOOIMEPaTUBOM U TO-
psaKe MPUHSATHSI UMY PEIIEHUI, B TOM YUCJIe O B3HOCAX, PEIICHUS
MO0 KOTOPHIM MPUHUMAIOTCS €IWHOIIACHO WU KBATU(DUIIMPOBAH-
HbIM OOJIBIIMHCTBOM TOJIOCOB; O MOPSIAKE MOKPBITUS WIEHAMU KOO-
rnepaTvBa MOHECEHHBIX UM YOBITKOB.

YupenurenbHbIMU JOKYMEHTAMU APYIMX HEKOMMEPUYECKUX Opra-
HU3ALUNA SIBISIIOTCSI: YCTaB, YTBEPXKACHHBIU yuypeauTeassMu (y4dacT-
HUKaMU), — IUIST OOIIECTBEHHOW WU PEIUTUO3HOU OpraHu3anuu
(oObeauHeHus), ¢oHAa, HEKOMMEPUYECKOIro IMapTHEPCTBA W aBTO-
HOMHOUW HEKOMMEpUYEeCKOUW opraHuzanuu (ydypeauteau (y4acTHUKH)
HEKOMMeEepUYECKUX MapTHEPCTB, a TakXe aBTOHOMHBIX HEKOMMeEpYE-
CKUX OpraHW3aluii BOpaBe 3aKIIOYUTh YUYPEAUTEIbHBIA MOTOBOP);
YUPEIUTENbHBIN JOTOBOP, 3aKIIOUYEHHBIM WX YJICHAMU, U yCTaB, YyT-
BEPXXACHHBI MU, — JJIs acCCOUMAllUM WU COI03a; pPElIeHUe Co0-
CTBEHHUMKA O CO3JaHUM YUPEXAEHUs] U YCTaB, YTBEPXIEHHBIN COO-
CTBEHHMKOM, — JJIsl YUpeXaAeHUs.

TpeboBaHUs YYpEeIUTEIbHBIX JOKYMEHTOB HEKOMMEPUYECKOU Op-
raHU3aluu 00s13aTeNIbHbI IJI1 UCTIOJTHEHUSI CaMOii HEKOMMEPYECKOM
opraHuzanueli, ee yuypenutenssMu (ydyacTHUKamMu). B yupenuTenbHbIX
JIOKyMEHTaX HEKOMMEpPUYECKOW OpraHu3alMK NOJXKHBI OMpPeaeasiThCs
HauMMeHOBaHMWE HEKOMMEpPUYeCKOi opraHusaluy, cojaepxailee ykasa-
HUE Ha XapakTep €€ JeSITEIbHOCTU W OpPTaHU3alMOHHO-TIPABOBYIO
bopmy; MecTo HaxoXIeHUsT HEKOMMEpPUYECKON opraHu3aldu, Mops-
JIOK YTpPaBJICHUS AESATEIbHOCTBIO; MPEAMET U LEJU NesITeIbHOCTH;
CBeNeHUs 0 uanasax u MpeacTaBUTENbCTBAX, MpaBa U 00SI3aHHO-
CTU YJIEHOB; YCJOBUS U TIOPSIIOK MpUEMa B WICHBI HEKOMMEpUe-
CKOIi OpraHM3allu¥ M BbIXoda M3 Hee (B clyyae, €ciu HeKoMMepye-
cKasl opraHusalusi MuMeeT YJEeHCTBO); UCTOYHUKU (OPMUPOBAHUS
UMYIIECTBA HEKOMMEpPUYECKOW oOpraHusaluu, MOpsinoK BHECEHUs
W3MEHEHUU B y4YpeAuTENbHbIE NOKYMEHTBI; TMOPSAOK HCIOJb30Ba-
HUS UMYIIECTBA B ClIyyae JTMKBUJAIMM HEKOMMEPUYECKOU opraHu3a-
IIUU U VHBIE TMOJOXEHUSsI, MPeAyCMOTPEHHbIE (delepaTbHbIMU 3aK0-
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HaMU. Y4UpemIuTeNIbHBIE TOKYMEHTH HEKOMMEPUYECKOM OpTraHU3alluy
MOTYT comepXaThb M WHBIE He IPOTHBOpPEYAIlNe 3aKOHOIATEIHCTBY
TTOJIOKEHUSI.

4. TakuM o6pa3oM, Bce KOMMepUYECKHe M HEKOMMepYeCKUe Op-
TraHW3aln1, KPOMe XO3STMCTBEHHBIX TOBAPUIIECTB (a MX CO3MaHUEe —
OoJpInas PemKoCTh), MEWCTBYIOT Ha OCHOBe ycTaBa. [loaTomy Ha
MIprYMepe ycTaBa M pacCMOTPUM OoJiee MPEIMETHO CTPYKTYPY U CO-
IepXaHue YIPETUTETBHBIX TOKYMEHTOB.

1. IlepBeIif BOIIpoC, KOTOPHIN HAIJICKUT PEIIUTh M OTPA3HTh B yC-
TaBe, co3IaBas MPEINPUHIMATEIBCKYIO OPTaHU3AIUI0, — €€ OpeaHl-
3ayuonHo-npasosas popma. UICXomuTh IIpU BEIGOPE IIeIeCO00pa3Ho U3
MIePCIIeKTUB TIPEANPUHIMATEILCKOM nesaTebHoCcTH. HyXHO omperne-
JINTH TaKyto (hopMy, KOoTopast 66l OMHOBPEMEHHO OTBeYajia 3amyMKaM
W MaTepuadbHO-(UHAHCOBBIM BO3MOXHOCTSIM JIMII[, CO3TAIONINX
MpeaNPUHUMATEIBCKYI0O OpTaHU3AIINI0; He TPEMsATCTBOBAjla pa3Bep-
TBHIBAHWIO, PACIIUPEHUIO TIPEAIPUHUMATEIBCTBA U HEe BBIHYXXIANA IO
9TOI TIpUYMHE TTPUOEeTaTh K MU3MEHEHMIO YCTaBa; Oblla KaK XO3SICT-
BYIOIIIMI CYOBEKT IMPHWBJICKATSIBHON Ha PBHIHKE COOTBETCTBYIOIIUX
TOBapoB, paboT 1 ycryr. HampuMep, ceifdac mMmpoKoe pacpocTpaHe-
HHe TOJIYYMIN OOIIecTBa ¢ OTPAaHMYCHHOM OTBETCTBEHHOCTBIO.

Mexmy TeM TIpu BBEIOOpE MeXIy OOIIECTBOM C OIpaHWYCHHOM OT-
BETCTBEHHOCTBIO M OOIIECTBOM C JOTOJHUTEIHHOW OTBETCTBEHHO-
CTBIO JIYYIIIe YIPEKAATh MOCIeIHee, MO0 MOTeHIINaJbHBIC TapTHEPHI
BHOBb 00pa3yeMoOil MpeInmpuHUMATEIbCKOM OpTaHU3allMu IocTapa-
IOTCS YCTaHABIMBATh MeJIOBBIC KOHTAKTHI, TIPU IPOYUX PABHBIX YCIIO-
BHSIX, C OOIIIECTBOM HE C OTPaHMYECHHOM, a C JOIMOJTHUTEIBHON OTBET-
CTBEHHOCTBIO KaK 0oJlee HaIeKHO rapaHTUPYIOIIUM WX MHTEPECHI.

X0391CTBEHHOE TOBAapHUINECTBO IPEOITOYTUTEIbHEE YIpeXIaTh B
dopme TOBapuIiecTBa Ha Bepe, MO0 eMy MMMaHEHTHBI ITUPOKHUE
BO3MOXHOCTH IIJIsI TIPUBJIEYEHUST «ITOCTOPOHHErO» KaruTanga, KOTO-
pPHIX HET Y TIOJIHOTO TOBAapHUIIECTBA.

IIporao3upys mpu cCo3maHUM aKIIMOHEPHOTO OOIIECTBAa YBEIMIe-
HHEe 00BEMOB 3KOHOMUYECKOM, TPEeaITPpHHUMATEIbCKOM NesITeIbHO-
CTH, IleecooOpa3Hee cpa3y CO3IaBaTh OTKPBITOE aKIIMOHEPHOE 00-
IeCTBO, YMCIIO aKIIMOHEPOB KOTOPOTO He orpaHmueHo. Ywucio ke
aKIIMOHEPOB 3aKPBITOrO OOIMecTBa HE MTOJDKHO TpeBBIMATh 50.
B ciygae, ecam MX 4MCIIO TIPEBBICUT MaHHBIM Mpenes, 3aKphIToe aK-
IIMOHEpPHOE OOIIEeCTBO B TeYCHUE OTHOTO Toia JOJIKHO Ipeodpaszo-
BaThCs B OTKpBITOC. Ecim 3TOTO choemaHo He OymeT, a YKCIIO aKIIHO-
HEepOB He YMEHBIINUTCS IO YCTAHOBJICHHOTO 3aKOHOM IIpeneiia, 00-
IIECTBO TOUIEKUT JIMKBUIAIINA B CyIeOHOM ITOPSIIKE.
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11. Haumenosanue npednpunumamenvckolii opeanuzayuu. B ocooom
BHUMaHUU HYXIAIOTC KOMMeEpYecKue OpraHu3aluu, KOTOpbie
IOJXHBI UMETh (pUpMeHHble HauMeHoBaHUs. OO0s3aTesibHBIE CO-
CTaBJISIIOIIME WX HAMMEHOBAHU OMPEAESIOTCS 3aKOHOAATENbCT-
BoM. Hampumep, ¢hbupMeHHOe HaMMEHOBaHUE TOBapHIlleCTBa Ha Be-
pe JDOJIKHO cofepxXarh MO0 nMeHa (HauMEHOBAaHUS) BCEX MOJHBIX
TOBapUIleil U CJIoBa «TOBAapHUILIECTBO Ha Bepe» WIM «KOMMAaHIUTHOE
TOBApUIIECTBO», TUOO UMSI (HaMMEHOBaHUE) HE MEHee YeM OJHOTO
MOJIHOTO TOBapuilia ¢ 100aBIEHUEM CJIOB «M KOMIMAaHUsI» U «TOBapu-
IIECTBO Ha Bepe» WJIM «KOMMAaHIUTHOE ToBapullecTBo». Eciau B
¢upMeHHOe HAMMEHOBAaHWE TOBAPUILECTBA HAa BEPE BKIIIOYEHO UMS
BKJIQIUMKA, TAKOW BKJIATUYUK CTAHOBUTCSI MOJHBIM TOBAPUILEM.

ITpu orpaborke GOPpMYITUPOBKY HAUMEHOBAHUSI KOMMEPUYECKON
OpraHu3alyu MOJE3HBIMU MOTYT OKa3aThCsl CIEAYIOIIUE TPU MOJO-
XeHus. Bo-mepBhIX, HAalO cTapaThCsd B HAUMEHOBAHUE BKIIIOYUTH
MOMEHT peKJIaMbl, C T€M YTOOBl OHO OBIJIO ACTETUYHBIM, 3BYYHBIM,
JIETKO 3alTOMUHAIONIMMCS W B KpaT4yalIlleM CJIOBOCOYETAHUU Iepe-
JIaBajio CyTh MPEANPUHUMATEIbCKOU NESTEIbHOCTU JAHHOU OpraHu-
3ainuu. Bo-BTOpBHIX, HAUMEHOBAHUE TOJKHO OBITh OPUTHHAJBHBIM,
HE TIOBTOPSITH YXe€ KEeM-TO MPUIAYMAaHHOE, OCBOEHHOE W CTaBllice
00BEKTOM MHTEJUIEKTYyanbHOU coocTBeHHOCTU. CornacHo 1. 4 cr. 54
I'K PO ropuauueckoe nuio, ¢pupMeHHOe HAMMEHOBaHUE KOTOPOTO
3aperuCTPUPOBAHO B YCTAHOBJIEHHOM IMOPSAKE, WMEET UCKIIOYU-
TeJIbHOE NpaBO Ha ero Mcrnojb3oBaHue. JIUilo, HEMpPaBOMEPHO MC-
TMOJIB3YIONIEE YK€ 3aperucTpUpoBaHHOE (PUPMEHHOE Ha3BaHUE, IO
TpeboBaHUIO oOjagaresnsi mpaBa Ha (GUpPMEHHOE HauWMEHOBaHUE
00s13aHO MPEKPATUTh €T0 UCMOJIb30BAHNE U BO3MECTUTH MPUUYUHEH-
Hble YOBITKM. B-Tpetbux, IlpaButenbctBo PD 7 mekabpss 1996 .
MPUHSUIO mocTaHoBIeHMEe Ne 1463, KOTOPBIM yCTAaHOBJICHO, YTO B
Ha3BaHWUSIX OPTaHU3ALUN (32 UCKIIOUYEHUEM TMOJUTUYECKUX MapTHUHA,
npo¢ecCUOHATbHBIX COI030B, PEJIUTUO3HBIX OObEIUHEHUN, UMEIO-
IUX cTatyc oOliepoccuiickux) Ha3BaHusi «Poccusi», «Poccuiickas
Denepanus», cioBo «peaepalbHbIil» M 00pa30BaHHBIE Ha MX OCHO-
BE CJIOBA U CJIOBOCOYETAHUS MPUMEHSIIOTCS B COOTBETCTBUU C aKTa-
mu [lpesugenta PP, [lpaButenabctBa PP, a B MHBIX cayyasix — C
paspelleHus crelnanbHoi [1paBUTeILCTBEHHON KOMUCCUM .

' C3 PD. 1996. Ne 51. Cr. 5861; mocnenHon0 pefakimio cM.: Ilocra-
HoBiieHue IlpaButenscTBa P® ot 26 wiomst 2004 T. Ne 380 // C3 P®d. 2004.
Ne31. Cr. 3268.
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ExemneBHo B Poccum peructpmpyercsa 6onee 1500 ropmmmde-
CKMX JIMI, U TIPUAYMATh KaXIOMy M3 HUX OPUTMHAJIbHOE HAaMMEHO-
BaHue He mnpocrto. JeictBoBanu, Hampumep, OO0 «MBJl P®D»,
«®CB» 1 T. 1., 4TO CMOCOOHO CO3JaTh U3BpallleHHOE IpeAcTaBe-
HUe 00 3TuX opraHax. BHeceHO mpemIoxXeHne MIPUHATh 0COObI (e-
IepallbHBIM 3aKOH O (DMPMEHHBIX HAMMEHOBAHMSIX.

I1I. Mecmo Haxoocdenus npeonpuHuUMamenvckoil OpeaHU3auUU.
dopManbHO 3IeCh Bce MPOCTO: MO OOIIeMY MPaBUIYy OHO OIpeaesisi-
€TCs MECTOM TOCYIAapCTBEHHOI perucTpalMid OpraHu3anuy — IOpH-
nndeckoro guua (m. 2 cr. 54 'K P®D). deaepanbHblii 3aKOH OT 8 aB-
rycra 2001 r. Ne 129-P3 «O rocymapCTBEHHOU perMCTpallMUd HOPH-
IMYECKUX JIMII M WHIMBUAYAJIbHBIX TMpeArnpUHUMaTencil»' (nanee
Takke — 3aKOH O TOCYIapCTBEHHON pEerucTpamuu) YTOYHUI ITY
HOpPMY, YCTAaHOBMB, YTO TOCYZapCTBEHHAsl pEerUCTpamysl IMPOBOIUTCS
10 MECTy HaXOXIEHUS IMOCTOSHHO AEMCTBYIOIIET0 MCIOTHUTEIbHO-
0 OpraHa IPUAWYECKOTO JIWIA, a B CIydyae OTCYTCTBUS MOCTOSTHHO
JIEMCTBYIONIETO0 MCIIOJIHUTEIBHOIO OpraHa — II0 MECTy HaXOXIEeHMUS
WHOTO OpraHa WM JIMlla, MMEIOIIETro IIpaBo AeMCTBOBAaTh OT MMEHU
IOPUANYECKOTO JInIla 0e3 JOBEPEHHOCTH.

B mepBbie TOmbI pa3BUTHS PHIHOYHBIX OTHOIIEHWIA HUKAKUX IIpe-
IISITCTBUIA CO CTOPOHBI TOCYIAPCTBEHHBIX CTPYKTYp ITO ITOBOAY MeECTa
HaXOXIEeHUS IPeANPpUHUMATEIbCKNX OpTaHu3aluii He YMHUIOCH.
YacTo cBOMM ampecoM OHM Ha3bIBaJIM KBapTUPbI, HOMEpa B T'OCTH-
HUIAX ¥ WHBIE XWUJIbIe TOMEIIeHMs. DTO HAXOAUJIOCh B SIBHOM IIPO-
TUBOPEUUH C XKWJIUIIHBIM 3aKOHOJATEILCTBOM, KOPEHHOW MPUHIIUIT
KOTOPOTO COCTOWT B TOM, YTO XXMJIbIe TMOMEIIEeHUST NpeaHa3HauYeHbI
IJIsT TIPOXMBAHMSA rpaxnmaH. PasmelneHne COOCTBEHHMKOM B MpHU-
Ha/JIeXXallleM €My XXUJIOM IOMEIEHUN NPeanpUusITUid, yIpeKIeHUH,
OopraHm3aluii JOITyCKaeTCs TOJBKO IIOC/Ie TepeBOoJa TaKOro ITOMe-
IIEHUSI B HEXWUJIOE.

JlenoBasi aKTMBHOCTb NpeANpUHUMATENeil HEIOCPEACTBEHHO B
KUJIOM CEKTOpE, PSIOM C IpaXIaHaMKM — HaHMMAaTeIsIMH, apeHIa-
TOpaMM U COOCTBEHHUMKAMM COCEIHUX KBapTUP BbI3Bajia MHOTOYMC-
JICHHBIE XaJIOObl M HapeKaHUs CO CTOpPOHBI mocienHux. Kak ciemn-
CTBUE, BBOAWINCH 3aIlpeThl Ha pa3MelleHrue MpeAlpMHUMATEIbCKIX
KOHTOP B XWJIbIX IMOMEIICHMUAX. YCTaHOBJIEHHBIN 3aIlpeT IOPOIUI
Ipyroe KpaiiHe oTpullaTeJbHOe sBJIecHUE. MHOorma omMH M TOT Xe

' C3 P®. 2001. Ne 33. Y. !. Cr. 3431; nocnenHiono pegakuuio cM.: de-
JIepalbHblii 3aKoH oT 2 miong 2005 r. Ne 83-®3 // C3 PD. 2005. Ne 27.
Cr. 2722.
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aJipec OKa3bIBaeTCSl Y MHOTUX COTEH U JaXe ThICSY MpearnpuHuMa-
TEJIbCKMX OpraHu3aliuii (Hampumep, B MockBe B OJHOI U3 KOMHAT
JIoMa 1o Impocrekty BepHagckoro Ha 1 ampenst 1997 r. ObLIO 3ape-
TUCTPUPOBAHO 4658 opraHMU3aInii), 9YTO SABISICTCS HEHOPMAaJIbHBIM U
TpeOyeT agekBaTHOI peakuuu BiacTeil. [ToaToMy B KauyecTBe aapeca
HaJIEXXUT YKa3blBaTb MOMEILEHUE, KOTOPOe ObLIO Obl HEXUJIBIM U
HEe OOpPEMEHEHHBIM aJpecaMy APYIUX MPEeANPUHUMATEIbCKUX Opra-
HU3aLUMN.

B- psime mecT, B ToM ynciae U B MockBe, AOMYyIIeHbl nociabie-
HUSI, B YACTHOCTH, CyObEeKTaM Majoro mnpeamnpuHuMareibcTBa. OHU
MOTYT OBbITb 3aperMCcCTPUPOBaAHbl MO JOMAILIHEMY aApecy rpaxaaHu-
Ha — OJIHOTO U3 yypeauTesel IpUaAUYeCcKOro Julia Uad WHAUBUILY-
ajnpbHOTO mMpeanpuHumarensi. Camo coboil pazymeercsi, MoaoOHOe
KUJIOe MMOMeEIlleHUMEe He MOXKET UCIOJb30BaThCs JJIsl TPOU3BOJCTBEH -
HOW JIeSITeIbHOCTUA, KPOME OMPEAECICHHBIX (YUCTBIX, «TUXUX») HOPM
HaJOMHOTO TpyIa.

IV. B ycraBe 00s13aTe/IbHO YKa3bIBAIOTCS huauaivt u npedcmasu-
menbcmea. OOIlEe y HUX TO, YTO OHU SIBIASIOTCS 000OCOOJEHHBIMU
MoApa3AejeHUSIMUA NPEeANPUHUMATEILCKON OpraHu3aluu, pacroyio-
KEHHBIMU BHE MeCTa €€ HaxOXIEHWUS; HaJesIoTCs MMYIIECTBOM
CO3JaBIIEN UX NPEeANPUHUMATENbCKON OpraHuM3auueid U JCHCTBYIOT
Ha OCHOBAaHUM YTBEPXIEHHBIX €10 TOJIOXKEHUI; UX PYKOBOIMUTEIU
Ha3HavyaloTCs MpeANpPUHUMATEIbCKONW OpraHu3aliMeil U JelCTBYIOT
Ha OCHOBaHWU €€ JOBEepeHHOCTU. B dyHKIMU mpeacTaBUTEIbCTBA
BXOAUT MpeACTaBICHUE UHTEPECOB MPEeANPUHUMATEbCKONH OpraHU-
3allMyM W 3aliMTa ee MHTepecoB. Puiaman ke OCYIIeCTBIsSEeT Bce
GyHKUMM OpeANnpUHUMATENbCKONH OpraHM3allMM WM WX 4acTh, B
TOM uucie QYHKLUUU MPeICTaBUTEbCTBA.

V. Ileau u 3adauu npeonpunumamenvckoii opeanuzayuu. B sTom
paszgenie yctaBa (PMKCHpPYeTCs NMPaBOCIOCOOHOCTb OpraHM3aluu, O
YyeM MoJApOOHO CKa3aHO MPU M3J0XKEHUU MEPBOro BOMpoca AaHHOM
TEeMBI.

V1. Umywecmeo npeonpunumamenvckoii opeanuzayuu. KoHKpeT-
HOe cojepxXaHWe AAHHOIro pasiefa MOJHOCTbIO AeTEPMUHUPYETCS
OpraHu3allMOHHO-TIPaBoOBO#l (opMoOli coznaBaeMoli mpearnpuUHUMA-
TeJIbCKOU CTPYKTYyphl. McueprnbiBaloiiass UMYILIECTBEHHAsT XapaKTe-
pUCTUKA KaXIoi M3 OpraHM3allMOHHO-TIPaBOBBIX (OPM aaeTcsl B
. 4 TK PO u denepanbHbIX 3aKOHaX O COOTBETCTBYIOUIMX IMpe.-
MPUHUMATENbCKUX OpraHu3auusix. [Ipu MoAroToBKe pasaena ciemy-
eT o0paTUTh BHUMaHUE Ha TPU CJEAYIOIIUX OOCTOSITEIbCTBA:
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1) yder cenudUKMA IIPAaBOMOYMI ydpeauTesIeid 110 y4acTHIO B
00pa3oBaHMM MMYIIECTBA IpEeINpUHUMATEIbCKON OpraHU3aluud M
MOCEAYIONINX TIPEeTeH3Uii Ha Hero. Yupeaurteau (YYaCTHUKM) IIpem-
MIPUHUMATEIbCKON OpraHu3alliy MOTYT:

MMeTh 00s13aTeIbCTBEHHBIE IIpaBa B OTHOIIIEHUM 3TON OpraHM3a-
nuu. TakoB cTaTyc XO3SMCTBEHHBIX TOBAapHUIIECTB M OOIIECTB, ITPO-
M3BOJICTBEHHBIX U IOTPEOUTEIBCKMX KOOIIEPAaTUBOB;

WMETh IPAaBO COOCTBEHHOCTU WJIM MHOE BEIIHOE MpaBO Ha UMY-
mectBo. K TakuMm opraHM3alidsIM OTHOCSITCS TOCYIAapCTBEHHBIE U
MYHUIIMNAJbHbIE YHUTAPHBIE MPEANPUATHS, B TOM YHCJIe JOYepPHUE
MPEeANpUATUS, a Takke (PMHAHCUPYEMble COOCTBEHHMKOM YUYpPEXIe-
HUS;

HE MMETb HUKAaKMX MMYIIECTBEHHBIX IpaB — HU 0053aTeIbCT-
BEHHBIX, HY BEIIHBIX. TaKOBO MPaBOBOE ITOJIOKEHUE OOIIEeCTBEHHBIX
W PEJIUTHMO3HBIX OpraHu3anuii (00beAMHEHMIT), 0JarOTBOPUTEIbLHBIX
W UHBIX QOHIOB, OOBEIMHEHUI IOPUANYECKUX NI (acCoOLMaluii 1
COI030B);

2) 4yeTkoe (popmyaupoBaHuEe (UKCHUPYEMBIX B YCTaBe IIPABOBBIX
¢opMm wmmymecTBa (YCTaBHBIM KanuT&T, CKIAIOYHBIA KamudTal
u T. 1.). Ocoboro BHUMaHMS 3aciayXuUBaeT (pUKCcanus CTOMMOCTH
9TOro MMyliecTBa. Tak, K 4MCIy HaumOoJiee OCTPBIX IIpoOJIeM, IIpe-
MISATCTBYIOMNX 3(PpPeKTUBHOMY (PYHKIIMOHMPOBAHMUIO aKIITMOHEPHBIX
00IIEeCTB, OTHOCUTCS HU3KMI pa3Mep MX YCTAaBHOIO KaIluTaja;

3) Bo3BeleHME HENPEOMOJUMBIX 0aphbepOB MCIOJIb30BAaHUIO CO3-
laBaeMOil IIpeANpUHUMATEIbLCKON OpraHM3alluy IS JieTaln3annuu
(oTMBIBaHUS) JEHEXHBIX CPEACTB WIM MHOTO MMYIIECTBa, IIproope-
TeHHBbIX He3akKOHHBIM ItyreM. Cratbst 174 YK P® BBena crpormii
3amnpeT Ha coBeplleHUe (DMHAHCOBBIX OIlepalii M APYTHUX CAEIOK
C IEHEeXHBIMU CpEICTBAMM WJIM WHBIM HMYIIECTBOM, 3aBEIOMO
MPUOOPETEHHBIMU APYTMMHM JIMIIAMU TIPECTYIIHBIM IIYTEM, B IIEJSIX
MpUAaHUS TIPAaBOMEPHOTO BUIA BJAICHUIO, IMOJIb30BAHUIO M pac-
MOPSKEHUIO YKa3aHHBIMU JAEHEXHBIMM CPeACTBAMU WJIA WHBIM
MMYIIeCTBOM. 3a HapylleHME 3allpeTa IIpelycMOTpeHa yroJoBHas
OTBETCTBEHHOCTh B BMIE JIMIIEHMS CBOOOABI HAa CPOK IO CEMU JIET
n mTpada B pasmepe 10 80 TwIc. pyo.

VII. Ynpasnenue npeonpunumamenvckoii opeanuzayueil. BaxxHocTb
9TOrO pas3iena ONpeAe/sIeTCs TeM, YTO OT YIIpaBJIeHMSI B pellalolieit
CTEIIEHU 3aBUCSAT KOHEUYHBIC pe3yabTaThl OESTeJIbHOCTU XO3SUCT-
BylolIero cyobekTa. CTpyKTypy YIIpaBJICHHUS YYPEAUTEIN OIperesis-
0T 1 (PUKCHPYIOT B yCTaBe caMocCTosTelbHO. MMeHHO 4epe3 cBou
OpraHbl yIIpaBJIeHMs HpeAlpUHUMATEIbCKass OopraHu3alus Jpuood-
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peraeT TpaxJaHCKWe TpaBa M MpUHUMAaET Ha ceds IpaxaaHCKHe
obsi3aHHOCTU. [lopsimoK Ha3zHaueHUs WJIM U30paHUSI OpPraHoB
yIpaBAeHUs] YCTAaHABAUBAETCS 3aKOHOM WM YYPEAUTEIbHBIMU OKY-
MeHTamMu. CaMo yIpaBjieHMe Haa0 CTPOUTh Ha NEeMOKPATHMYECKMX
Hayajax, MpeaycMaTprBaThb BO3MOXHO 0oJiee IIMPOKOE ydyacTue yd-
peauteneil (yYaCTHMKOB) M OPYTUX 3aMHTEPECOBAHHBIX JUL B AeJax
MpeaNPUHUMATEIbCKOU OpraHu3anuu. «JleMoKpaTuuyecKUuil MUHU-
MyM» B yIOpaBJIeHUU TPeINpUHUMATE]ILCKUMU OPTaHU3ALUUSIMU OT-
NeJIbHBIX OpraHW3allMOHHO-TIPaBOBLIX (hopM ycTaHoBiIeH B 'K PO,
npyrux denepanbHbix 3akoHax. Ero M HeoOXoauMO <«IpUBSI3aThb»,
YTOUHUTh MPUMEHUTEJIbHO K KOHKPETHBIM YCJIOBUSIM CO37aBaeMoii
opraHuzauuu. [Ipu 3TOM 1eecooOpa3HO OOpaTUTh BHUMaHUE Ha
cJIenyolIe TMOJIOXEeHMUS:

a) TJaBEHCTBYIOIAsl POJb 3[€Ch MPUHAIJIEXKUT BBICILIEMY OpraHy
yIpaBJeHUsI IOPUAMYECKOTO JUIla — O0lIeMy COOpaHMIO ero yupe-
nuTeneil (yyacTHUKOB). 3aKOHOJATEJbCTBOM YCTaHOBJIEHBI BaXKHbIE
MpaBoOBbIe TapaHTUM TpaB MOCJEIHUX Ha ydyacTHe B YMpPaBJIEHUU.
B kaxnom ¢denepalbHOM 3aKOHE, MOCBIIIEHHOM KOHKPETHOM opra-
HU3aLlMOHHO-TIPaBOBO# (opMe OPUAMYECKUX JIUI, COAepKaTcs
creuMaibHbIE TJIaBbl WJIM cTaTbu 00 oOmumx cobpaHusix. B Hux
BKJIIOUEHBI MMIIepaTUBHbIE HOPMBI C MEpPEeYUCIEHUEM BOIMPOCOB —
necsiTka U 6ojiee, OTHECEHHBIX K KOMMETEHIIMU 001Iero codbpaHus.
MX ¥ HagaexuT mepeHecTH B YCTaB COOTBETCTBYIOLIETO IOpUAMYE-
CKOrO JIulia.

OaHako Mpu 3TOM cJielyeT UMETh B BUAY, YTO B pasjIUYHbIX ¢e-
NepabHbIX 3aKOHaxX BO3MOXHasli WMCKJIIOUMTEIbHAs KOMIIETEHIIUS
obulero cobpaHusl o4yepuyuBaeTcsl IMo-pazHoMmy. B ogHux ciydasix
MPUBOAUTCS JIMILIb MUHUMAJbHBII TIepeuyeHb BOIMPOCOB, pEILIeHUs
MO0 KOTOPbIM MPaBOMOYHO MPUHUMATh oOlllee coOpaHue. YCTaBOM
K€ K MCKIIOYMTEJbHOW KOMITIETEHLMM OOLIEro coOpaHUs MOTYT
ObITh 100aBJEHbI U MHBIE BOIMPOCHl ACSTEIHBHOCTU OPUANYECKOTO
nuua. TakoBbl, HanpuMmep, cT. 15 PenepalbHOro 3aKoHa OT 8§ Mas
1996 1. «O Mpou3BOACTBEHHBIX KoomnepatuBax» U cT. 20 Demepasb-
HOro 3akoHa oT 8 gexkaopst 1995 r. «O celbCKOXO03SIiICTBEHHOM KO0O-
nepanumn».

B apyrux ciaydasix TOJHOMOYMsI OOLIEro coOpaHUsl ycTaBamMu
IO'puanyeckux Ui He MOTYT OBITh pacIIMpPeHbl — MepevyeHb BOIMPO-
COB €ro MCKJIIOYUTEIbHON KOMMETEHLMN McuepIbiBalolle n1aH B ca-
MoM deaepanbHoM 3akoHe. Tak, cr. 33 PeaepalbHOTO 3aKOHa OT
8 deBpang 1998 r. «O6 oblIecTBaX C OrpaHUYEHHON OTBETCTBEHHO-
CTbIO» YCTaHOBUJIA: KOMIIETEHLIMsI OOIIEro coOpaHuUsl y4acCTHUKOB



174 Tema 4. CyOBbeKTbl IpeanpUuHUMATEIbCKOM MeSITeIbHOCTA

o0IIIecTBa OIpeNeIIeTCsl YCTaBOM OOIIEeCTBa B COOTBETCTBUU C 3THUM
®denepaabHbIM 3aKOHOM.

IIpn pa3paboTke ycTaBOB HEOOXOIMMO YYWUTHIBATH M TO, YTO IO
Mepe pa3sBUTHUS TIPEeINIPUHUMATEIBCKON IesITeTbHOCTH TeX WIN
WHBIX OPTaHM3aIlMOHHO-TIPABOBEIX (POPM IOPUANIECKUX JIWIL ITO3M-
U 3aKOHOAATeNsI 00 MCKITIOYUTEIBHON KOMIIETEHIIUM OOIIETO CO-
OpaHus MoxeT MeHAThcd. Hanmpumep, ®PemepasbHBIM 3aKOHOM OT
7 aBrycta 2001 r. No 120-®3' 3HauMTEIbHO M3MEHEHA MPEXKHSS pe-
makuug cr. 48 «KomnereHuust obiiero cobpanust akuuoHepos» Mde-
IepaJIbHOTO 3akoHa oT 26 mekadbps 1995 r. «O6 akLMOHEPHBIX 00-
mecTBax». Temneppb 3ampelieHo 3aHMXKaTh B ycTaBe KBOPYM, HE0OXO-
IUMBIA 1719 TPUHATHS peEmeHWs OOIMMM CcoOpaHMWEM, YeTKO
OTOBOPEHEI TTOPSIIOK M CPOKM TPOBEIEeHMUs coOpaHus, MHPOPMUPO-
BaHUS O HEM aKIIMOHEPOB, TIPEIOCTABICHUS MM HEOOXOOWMBIX Ma-
TepUaJioB.

Kcratu, B ®@enepanbHoM 3akKoHe «O0 aKLMOHEPHBIX OOIIECTBAX»
3aKpeTjieHbl MpaBuja, 0ojiee TOYHO pa3rpaHMUNBAIONIEe KOMITETEH-
IO OPraHOB YIIpPaBJIEHUS OOIIECTBA: BOIIPOCHI, OTHECEHHBIE K
KOMTIETEHIIMM OOIIEeTo COOpaHMs aKIIMOHEPOB, HE MOTYT pellaThCs
WCIIOTHUTEILHBIM OpPraHOM OOIIecTBa; oOIee CoOpaHWe HE BIIpaBe
paccMaTpuUBaTh M IIPUHUMATh PEIIeHMs IT0 BOIpPOcaM, He OTHECEH-
HBIM K €TI0 KOMIICTeHIINMH;

0) mOoJKeH OBITh pelIeH BOIIPOC O COCTaBe, CTaTyce M KOMIIETEeH-
OUW JIVIL, HagelIIeMBIX YIpaBJIeHYeCKMMHM (PYHKIUSIMH, T. €. TeX,
KTO B CO3JaBacMO#l OopraHMW3allMKi OyAeT BBITIOJIHSITH OpTaHM3allMOH-
HO-pacIopsauTeAbHBIE WJIN  aIMUHWUCTPAaTUBHO-XO3SIMCTBEHHEIE
o6g3aHHOCTH. PuanurpaHHasgs OTTOYEHHOCTh (HOPMYJIUPOBOK BaxkKHa
3mech moromy, uyro comtacHo cr. 201 YK P® 3a ucnonn3oBaHue Ta-
KUMHU JINIAMUA CBOWX TTOJTHOMOYWI BOIIPEKM 3aKOHHBIM MHTEpecam
KOMMEPYECKON MM WHOM OpraHW3alluMi M B LIENSIX W3BJICYCHUS BBI-
TOI W TIPEVMYIIECTB IJ cebs WM APYruX JUI JIMOO HaHECEHUS
Bpela IPYrUM JIWIIAM, €CIIM 3TO JeSHUE MOBJIEKIO MPUYMHEHUE CY-
IECTBEHHOTO Bpelna IpaBaM M 3aKOHHBIM MHTepecaM TpakmaH WIN
opraHu3aluii 100 oXpaHIeMBIM 3aKOHOM WHTepecaM oOIIecTBa
VIV TOCYZapCTBa, YCTaHOBJIEHAa YTOJIOBHAS OTBETCTBEHHOCTh. YTO-
JIOBHYIO OTBETCTBEHHOCTH OHMW HECYT M 3a KOMMEpPYECKWI ITOIKYII,
CYTh KOTOPOTO — B HE3aKOHHOM IIOJYYEHWN WMH JIEHET, IEeHHBIX
OyMar, WHOTO MMYIIECTBA, a paBHO B HE3aKOHHOM ITOJIb30BaHUU YC-
JIyTaMW  MMYIIECTBEHHOTO XapaKTepa 3a COBepIIeHHe AeiCTBUt

C3 P®. 2001. Ne 33. Y. I. Cr. 3423.
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(OezneiicTBUSI) B MHTEpecax AAloLIEro B CBSI3WM C 3aHMMAaeMbIM 3TH-
MU JIULIAMU CIyXKEOHBbIM TMOJOXEHUEeM. 3a TakKue NEeSIHUS TIpery-
CMOTPEHO HaKa3aHWE B BUJIE JUIIEHUS CBOOOJbI Ha CPOK A0 MSITH
JIeT.

Jluuia, KoTOpbhle B CUJIy 3aKOHA WIW YYPEIUTEIbHBIX JOKYMEHTOB
BBICTYMAIOT OT UMEHU MpPEeANPUHUMATEIbCKON OpraHu3aluu B pbl-
HOYHBIX WU WHBIX OTHOIIEHUSX, SBISIOTCS CyObeKTaMM TpakKIaH-
CKO-MPaBoOBOi OTBETCTBEHHOCTU. OHU JOXKHBI JeCTBOBATh B MH-
Tepecax MpPeACTaBIseMOl OpraHU3aluu JOOPOCOBECTHO W PA3yMHO.
B cnyyae mpuyMHEHWS TaKUM JIMIIOM YOBITKOB MpPEeANTPUHUMATENb-
CKOUW opraHu3allMd OHO 00s3aHO IO TPeOOBAHUIO ee yupeauTeneit
(y4acTHUKOB) BO3MeCTUTh UX. M1 Hamo, 4ToObl B yCTaBe COBEPILIEHHO
HEJBYCMBICJIEHHO ObLJIO 3a(hMKCUPOBAHO, KaKUE JUIIA BBHIMTOJTHSIIOT
OpraHU3allMOHHO-PACHOPSIAUTEIbHBIE U aJMUHUCTPATUBHO-X035IM-
CTBEHHbIE O0SI3aHHOCTU B MpPEANPUHUMATEJbCKON OpraHu3aluu 1
BBICTYIAIOT OT €€ MMEHHU.

B oco06o0il TmiarenbHOCTH HyXOaeTcsl MpopadoTKa craTyca pyKo-
BOIUTENSI, OT KOTOPOTO B TIEPBYIO OUYEpelb 3aBUCSIT YCIEXU WU
MpoBajbl B MpeAlpUHUMAaTeIbcTBE. Ha cOBpeMEeHHOM 3Tane 3KOHO-
MUYeCKUX pehopM 0COOEHHO aKTyaJlbHO Yepe3 MOCPEACTBO YCTABOB
00€ecIeynTh MOBbILIEHUE OTBETCTBEHHOCTUM PYKOBOAUTENEH 3a Mpu-
HUMaeMble yIpaBlieHUYeCKre pellleHUs], COXPaHHOCTh U 3(GhEeKTUB-
HOE HCIOJIb30BaHWE MMYIIECTBA MPEANPUHUMATEIbCKON OpraHu3a-
Ui, (UHAHCOBO-XO3SIUCTBEHHBIE PE3YJIbTaThl €€ JeSITEJIbHOCTH.
OwmuobKy AOMYCKaT T€ YUYpeIUTelu, KOTOpble HUKAK He OrpaHUYU-
BAalOT MOJTHOMOYUS PYKOBOJIMTENSI, TEM CaMbIM MO3BOJsSIS €MY BbI-
cTynaTh OT UMEHU CO37aBaeMOil OpraHuM3alMy IO BCEM BOIPOCAM
MpeanpUHUMATEIbCKOU NEesATeIbHOCTU. B pesynbrate oHUW mopdac
0Ka3bIBAIOTCS «y Pa3bUTOro KopbiTa». 3aciyXWBaeT 3aMMCTBOBaHMS
OIBIT, KOT/Ia YyCTaB MPEeANIPUHUMATEIbLCKOW OpraHu3alii Ha eqUHO-
JIMYHOE YCMOTPEHUE DPYKOBOAUTENS TMEpeNacT COBEPIICHUE JIUIIb
HE3HAUYUTEJNbHBIX CAEJI0K, HAlpUMEpP 3aKJIOUeHUE TOrOBOPOB KYII-
JIN-TIPOJAXH, TIOJIydeHUEe KpeIuToB B OaHKe Ha cymmy go 10%
ycTaBHOro Kanutana (poHma, ckiagodyHoro kanuraia). bomee Kpyr-
Hble TIPEANTPUHUMATENLCKUE OTEepallui B 3aBUCUMOCTU OT UX CyM-
MBI COBEPIIAIOTCS MO PEIIEHUI0 KOJJIEKTUBHBIX OPTaHOB yIpaBiie-
HUS TPEeANPUHUMATEIbCKONW OpraHU3alluM — IpaBJeHUS, COBETa
IUPEKTOPOB, OOIEero coOpaHus U T. II.;

B) TK P® nonarBepaun obiiiee MpaBUIO, YTO PabOTHUK MOXKET
OBITh YBOJIEH MO WHUIIMATUBE pabOTOmATEJNsl JIUIIL TO OCHOBAHUSIM,
MperycMOTpeHHbIM Koaekcom uiau npyrumu denepajlbHbIMU 3aKO-
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HaMM C HeNpeMeHHBIM OOOCHOBaHMEM KOHKPETHBIX MOTHBOB
yBosibHeHUs. C pyKOBOOWTENIEM € OpraHM3aluy, B TOM YHCIE
MIPEeANPUHUMATEILCKOM, KPOME TOr0, B COOTBETCTBUU C II. 2 CT. 278
TK P® tpynoBoii 1oroBop MOXET ObITh PACTOPTHYT B CBSI3U C MPHU-
HSATUEM YIOJHOMOYEHHBIM OpPraHOM IOPMAMYECKOIro JuIa, J10o
COOCTBEHHMKOM MMYIIIECTBA OpPTaHM3alUu, JTM0O0 YIIOIHOMOYEHHBIM
COOCTBEHHHMKOM JIUIIOM (OpraHoM) peLIeHUs] O MpeKpallleHUH TPY-
noBoro moroBopa. Panee Bo BTopoMm a63aie m. 4 cr. 69 ®Denepaib-
Horo 3akoHa «00 aKIIMOHEPHBIX OOIIEeCTBaX» OBLIO 3aKpeIUIEHO
ImpaBoO 00IIEero codpaHus aKIIMOHEPHOI'O OO0IIecTBa (COBeTa TUPEK-
TOPOB WM HAOJII0MATEeIbHOIO COBETa), B CiIydyae eClii oOpa3oBaHUeE
HCIIOJIHUTEJIbHBIX OPTAHOB OTHECEHO YCTaBOM OOIIECTBAa K €ro KOM-
MEeTeHIINM, B JIF00O0Oe BpeMs IMPUHSATH pellieHre O JOCPOYHOM IIpe-
KpalleHUHU MOJHOMOYMI €IMHOJIUIHOTO MCIIOJHUTEIBHOTO OpraHa
ob1ecTBa (IMpeKTOpa, TeHEepaJbHOIO TMPEKTOpa), YJIECHOB KOJIIETHU-
aJIbHOTO HMCIIOJIHUTEJIbHOTO OpraHa oOIiecTBa (IpaBieHUs, TUPEK-
nun) 1 00 00pa3oBaHUU HOBBIX MCIIOJTHUTEIBHBIX OPTaHOB.

I[IpumeHeHune obOenx IMPUBEASHHBIX HOPM BbI3BAJIO MHOTOUYMC-
JICHHBIE KaJIOObI CO CCBhUIKOII Ha MX HEKOHCTUTYLUMOHHOCTh (Hapy-
IIeHue MpaB paboTHUKOB U T. 1.). KoHcturynuonusiii Cyn P® mo-
cra”HoBieHeM oT 15 mapta 2005 r. Ao 3-I1 mpu3Han 06e HOPMBI CO-
otBercTBylolMMU Koneturynuu P®'. Hano auiib, yTob6bl MpU UX
MpUMEHEHUN ObLIM COOJIIOACHBI IBa YCJIOBHUS: BO-TIEPBBIX, pacTOp-
JKeHHMEe TPYAOBOTO JOrOBOpa HE SIBJISIETCS MEpPOM IOPUANYECKON OT-
BETCTBEHHOCTH, BO-BTOPHIX, YBOJBHSIEMOMY BBIIUIAUMBAETCS CIIpa-
BeIIMBasi KOMITEHCAIMSI, pa3Mep KOTOPOUl ompenesieTcsl TPYIOBBIM
JIOTOBOPOM, T. €. IO COIVIAIlIEHWIO CTOPOH, a B ClIydae cliopa — pe-
meHueM cyna. Bo m3bexaHue HemopasyMeHUII B YCTaB HaIJIEKUT
BHOCUTb HOPMY, YCTaHaBJIMBAIOIIYIO JUIIO, IMPAaBOMOYHOE IPUHU-
MaTh HEMOTHBMPOBAHHOE PEIIeHNE O PACTOPXKEHUU TPYIOBOTO JI0-
roBopa C PYKOBOIMTEIEM, M pa3Mep BHIIUIAYMBAEMOM €My IIpU 3TOM
KOMIIeHCAllNH;

I) B yCTaB HAICKMUT TaKXKe BKIIOYMTb HOPMBI (IIpaBuMiia) O II0-
psIiKe MPUHATUS peIleHUN KOJJIEKTUBHBIMM OpraHaMM, HallpuMep
BBIIEIUTD PEIICHUSs, IUIST MIPUHSITUAS KOTOPHIX TPeOYeTCsT eMMHOTIIac-
HOE BOJIEM3bSBICHUE, KBaJU(UIUPOBAHHOE WJIM IIPOCTOE OOJIb-
IIMHCTBO TOJOCOB. OTM HOPMBI Takke B OONbIIeH WM MEHbIIei
Mepe HaXoIST OTPaXXeHME B COOTBETCTBYIOIINX (helepalibHBIX 3aKO-
Hax. Tak, PenepalbHbIM 3aKOHOM OT 29 Hos6ps 2001 1. M 156-D3

Poccuiickas razera. 2005. 23 mapra.
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«O06 MHBECTULIMOHHBIX (DOHAAX» YCTAHOBJIEHO, YTO pELIeHUE 00-
1ero coOpaHusl aKLIMOHEPOB AaKIIMOHEPHOTO MHBECTUIIMOHHOIO
(oHIa MOXET ObITh MPUHSATO MyTeM MPOBEAEHUS 3a0YHOIO T0JIOCO-
BaHMS 10 JIIOOBIM BOIPOCAaM, OTHOCSIIUMCSI K KOMIETEHIIUU OOIIIe-
ro cobpaHusi aKMoHepoB (poHaa.

OnHako He Bcerma TakMe HOPMbl ObIBalOT JOCTAaTOYHO SICHBIMU U
MOJIHBIMU, YTO TOAYac BieyeT HeaaeKBaTHOe WX ToJdkoBaHue. Cka-
K€M, B IMoclieHue rofasl nmo Poccuu mpoliia BojiHA CyAeOHbIX MPo-
1IECCOB, KOTma OTHebHble TIpaxgaHe (Kak TMpaBUJIO, MOICTaBHbIE
Jnula), obnagas naxe OJHOM-eIMHCTBEHHON aKUMel M3 MHOTHUX Je-
CSITKOB ThICSY, NOOMBAMUChH TMOJ MPENJIOTOM HapylleHUs HUX TpaB
3ampeTa Ha MpoBeAeHUe OOIIUX COOpaHUil aKIIMOHEPOB, B pe3yJbTa-
T€ Yero Je30praHM30BbIBajJach MpeANpUHUMATEIbCcKasd OesATeNb-
HOCTh aKIIMOHEPHBIX OOIIECTB U HAHOCUJIMCh UM TPOMaaHbie YOBIT-
ku. B stoit cBsa3m Ilmenym BepxoBHoro Cyma P® 10 oxTs0ps
2001 r. mpuHsan moctaHoBiaeHUe No 12 «O Bompoce, BO3HUKIIEM
npu npumeHeHuun PegepanbHoro 3akoHa «O6 aKIMOHEPHBIX OOIIe-
CTBax»’, B KOTOPOM Pa3bsCHWJI: IPU PACCMOTPEHMH e 006 00Kano-
BaHUM pEIIEHUI OpraHoB YIpaBJeHUs] aKIIMOHEPHOTro obIllecTBa cy-
Ibsl UJIM CyI HEe BIIpaBe 3alpellarh MpoBedeHUEe 00IIero cobpaHus
aKIIMOHEPOB, TOCKOJbKY 3TO mpoTtuBopeyut cT. 31 KoHcTUTy-
uuu P®, rapaHtupymouieir rpaxmaHaMm Poccuiickoit ®Penepanuu
MpaBo coOMpaThcss MUPHO, 6e3 OpyXus, MPOBOAUTH COOpaHUS U Je-
MOHCTpallMM, IIeCTBUS M NMUKETUPOBAHMUS, a TaKXKe HapyllaeT Ipa-
BO aKIMOHEPOB, HE OOXAIYIOIIMUX pelleHUs OPraHOB yIpaBJeHMUS
aKI[MOHEePHOro oOlllecTBa, Ha yyacThe B oOlleM COOpaHUM aKIIMO-
HepoB, mpeaocTaBieHHoe UM DenepanbHbIM 3aKOHOM «O0 aKIIMO-
HepHBIX obmecTBax» (cr. 31, 32);

1) cleayeT peliuTh BOMPOC 00 y4acTUW B YIpaBICHWU TpeArnpu-
HUMAaTeJIbCKOU opraHuzaiueii pabOTHUKOB, T. €. TpaxaaH, KOTOpPbIe
paboTaloT B Heii Ha OCHOBAaHMHU TPYAOBBIX moroBopoB. TK P® yua-
cTve pabOTHUKOB, WX MpencTaBUTeNeidl B ympaBJieHUM OpraHu3aliu-
eii OTHEC K OCHOBHBIM TPMHIIMIAM IPAaBOBOIO PETYJIMPOBAHUS TpPY-
JIOBBIX OTHOILIEHUWI, paclieHUWJ B KayecTBe OAHOW u3 (opMm colu-
aJbHOTO TMapTHepcTBa (cM. M. 1—8 u Ap.). B ycTtaBe ob1uive HOpMbI
TK P® Heob6XxomguMo C y4eTOM OCOOEHHOCTEIl co3maBaeMoOil IIpel-

' C3 P®. 2001. Ne49. Cr. 4562; nocneaHiolo pegakuuio cM.: Dene-
panbHbIl 3aKOH OT 15 ampens 2006 r. Ne 51-®d3 // C3 P®. 2006. Ne 17.
Y. L. Cr. 1780.

> BBC P®. 2001. Ne 12.
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MPUHUMATEIBCKON OpPraHM3aliy HAIOJHUTh KOHKPETHBIM COMAEp-
J)KaHUWeM, OO0ecCIleYMBaIIMM peajlbHOe YydyacThe paOOTHUKOB B
VIIpaBJIEHUM €10, 3alUTy UX MpaB.

Ha yxecroyeHne OTBETCTBEHHOCTH IIpeANpPUHUMATEIEH 3a Hapy-
IIEHWE 3aKOHOB O Tpyle U 00 OxpaHe Tpylda IpSIMO HampaBjeH P
crareit KoAIl P®. 3a ynHeHUe MPEISITCTBUM 3aKJIIOUYEHUIO U MC-
TOJIHEHMIO COTJAllleHUIi, KOJJIEKTUBHOIO I0roBopa U T. M. aAMUHU-
CTpaTUBHBIC TPABOHAPYIICHMST TPEAYCMOTPEHBI HAJIOXEHUE CYIbeil
Ha JOJDKHOCTHOE JIMTIO0 — paboTomatesis Wi JMIO0, €ro MpeacTaB-
JIStollee, afMUHUCTPATUBHOTO IITpada B 3aBUCUMOCTH OT KOHKpPET-
HOTI'0 COCTaBa IIpaBOHAapylIeHUs B pasmepe n0 50 MUHUMAaJIbHBIX
pa3MepoB OIUIAaThl Tpyda M AWMCKBaIUdUKAILMSI Ha CPOK IO Tpex JieT
(ct. 5.27-5.35 KoAIl P®D);

€) B yCTaBe HaJIEXXUT OTOOPA3UTh IBa acIieKTa KOHTPOJIS 3a Jes-
TEJIbHOCTBIO TPEANPUHUMATENLCKONW opraHu3zauuu. I[lepBblii —
BHYTPEHHUU KOHTpoJsib. Ero npoBeneHue Bo3naraercsi Ha peBU3MOH-
HYI0 KOMUCCUIO UIn MHOoe nuio. I[IpaBurenbctBo P® mocraHoBe-
HueM oT 8 stHBapst 2003 r. Ne 6' ycTaHOBMJIO, YTO MpaBWJIa BHYTPEH-
HEro KOHTPOJISI B OpraHU3alMsIX, OCYLIECTBISIONIUX ONepaluu C Ae-
HEXHBIMM CPEICTBAaMU WM WHBIM MMYIIECTBOM, YTBEPXKIAIOTCS
PYKOBOAUTEISIMM OpraHM3alyii B TEUeHUE OJHOIO Mecsia: ISl CO3-
JaBaeMbIX OpraHU3aluil — CO IHSA UX TOCYyTapCTBEHHOM perucrpa-
LMY B YCTAHOBJICHHOM TIOPSIKE; IJIsl MHBIX OpTaHU3aluil — cO JHS
BCTYIUJICHUSI B CIJTy YKa3aHHOI'O MOCTaHOBJICHUSI.

Bropoii acriekT — BHEIIHMI KOHTpPOJIb. B ycTaBe Mmoyie3HO OII-
peneNuTh MEXaHU3M OCYIIECTBICHMSI TEePUOINYECKUX aAYIAUTOPCKUX
npoBepok. Ilpu paspaboTke 3TOro pasaena cCleayeT 03HaKOMUTBHCS
¢ QPenepanbHbIM 3akoHOM OT 7 aBrycta 2001 1. No 119-®3 «006
ayJIUTOPCKOI JeATebHOCTU» , PEryJupylolluM MpoBeJeHue He3a-
BUCUMOI MpOBEepKU Oyxrajarepckoro ydyera m (uHaHCOBOU (Oyxrai-
TEPCKOM) OTYETHOCTH OpPraHU3alvii MU WHAWBUIYAJTbHBIX TPEIIIPU-
Humatenei. ExxeromHasi oGsi3aTesibHasi aymUTOpCKasl IPOBEpKa OCYy-
IIECTBJISIETCSI B CIyYasix, €CJIU:

1) opranusauusi UMeeT OpTaHU3aIlMOHHO-TIPABOBYIO (DOPMY OT-
KPBITOTO aKIIMOHEPHOTI'O OOIIIECTBA;

' C3 P®d. 2003. Ne 2. Cr. 188.

> C3 PD. 2001. Ne 33. Y. I. Cr. 3422; nocienHoo perakuuio cM.: De-
JepajibHbIil 3aKOH oT 2 deBpanst 2006 r. Ne 19-d3 // C3 PD. 2006. Ne 6.
Cr. 636.
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2) opraHmu3auus SBJISETCS KpeAUTHOM opraHM3alueii, 610po Kpe-
IUTHBIX MCTOPUiI, CTPAaxOBOM OpraHM3allMeil Mau OOIIEeCTBOM B3a-
MMHOTO CTpaxOBaHMsI, TOBapHOI wWin (OHIOBOI OMpKeil, MHBECTH-
IIAOHHBIM (DOHJOM, TOCYIapCTBEHHBIM BHEOIOIXETHBHIM (DOHIOM,
WCTOYHMKOM O00pa30BaHUs CPEICTB KOTOPOTO SBISIIOTCS TIpELy-
CMOTpPEHHBIE 3aKOHOAATeNbCTBOM Poccuiickoit Pemepanum obs3a-
TEJIbHBIC OTYMCJCHMS, MPOU3BOIAMMBIE (PUIMISCKUMU W IOpUINYE-
CKMMHM JIMIaMu, (HOHIOM, UCTOYHMKAMM 00pa30BaHMSI CPEICTB KO-
TOPOTO SIBJISIIOTCSI TOOPOBOJIbBHBIE OTYMUCICHUST (HUBMIECKUX U
IOPUANYECKUX JINII;

3) oO0beM BBIpYYKHM OpraHM3aluy WJIW WHIWBUAYAJbHOTO IIPEI-
MIPUHUMATEIIS OT peaan3aly IPOAYKUWY (BBIIIOJIHEHHUS padoT, oKa-
3aHUS YCIYT) 3a oauH rox InpesbimaeT B 500 ThIC. pa3 yCTaHOBJICHHbBII
3aKOHOJaTeIbcTBOM Poccuiickoit Demepauni MUHUMAJBHBINA pa3-
Mep OIJIaThl TpyJda WM CyMMa aKTHMBOB 0ajaHca MpEeBHIIIAET Ha KO-
Hell ordyeTHOTO roma B 200 ThIC. pa3 YCTaHOBIEHHBIN 3aKOHOIATEIbCT-
BoM Poccuiickoit @enepalii MUHUMAaIbHBINA pa3Mep OIIaThl TPYIa;

4) opraHmM3alus SIBISETCS TOCYIapCTBEHHBIM YHUTApPHBIM IIpea-
MPUATHEM, MYHUIIMIIAIbHBIM YHUTApPHBIM NIPEINpUSITAEM, OCHO-
BaHHBIM Ha IIpaBe XO3SIMCTBEHHOTO BEACHUS, eCIM (DUHAHCOBBIE
IM0Ka3aTeJu ero AeSTEIbHOCTH COOTBETCTBYIOT YKa3aHHBIM B II. 3.
J1sT MyHUIMITAIBHBIX YHUTAPHBIX MHPEAINPUATUI 3aKOHOM CyOBEeKTa
Poccuiickoit @epepauun ¢hUHAHCOBBIE MOKA3aTENIN MOTYT OBITh IO-
HUKEHBI;

5) o0s3aTenbHBIM ayoguT B OTHOIIEHUM 3TUX OPraHMU3alUuil WU
WHAWBUIYATbHBIX IIpEANIPUHUMATENIEH IIpeaycMOTpeH deaepanb-
HBIM 3aKOHOM.

Br160p KOHKpPETHOTO ayauTopa M OILIaTy OKa3bIBA€MBIX MM YCIIYT
OCYIIECTB/ISIET HAa KOMMEPUYECKON OCHOBE CaM XO3SHCTBYIOIIMIA
CyOBEKT B paMKax rpaxAZaHCKO-IIpaBOBOro moropopa. OmHako cie-
IIyeT UMeTh B BUAy TocTtaHoBlIeHue KoHcTutynuonHoro Cyma P® ot
1 ampens 2003 1. Ne 4-T1 mo meny o TpoBepKe KOHCTUTYLMOHHOCTH
rojoxeHus 1. 2 ct. 7 denepanpHoro 3akoHa «O0 aymMTOPCKOM mesi-
TenbHOCTH». KoHcTuTynuonHsiii Cyn MOCTaHOBWJI; IPU3HATh I10OJIO-
JK€HME, COIJIACHO KOTOPOMY 00S13aTeNIbHbII ayauT IIPOBOIUTCS aydu-
TOPCKMMM OpraHu3alusaMu (a He MHAWBHUAYaJbHBIMU ayaIUTOpPaMU),
He npotuBopeyaiuM KoHctutyuuu Poccuiickoit ®enepauun’.

VIII. Ycaosus obpazosanus u ucnoavzosauusi ¢pondos. MOHIBI
MoIpas3fessaioTcsl Ha aBe rpymmbel. [lepBast o0benuHsAeT OHABI, Ha-

' Poccuiickas raszera. 2003. 9 amp.
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JIMYMEe KOTOPBIX SIBASIETCSI 00S13aT€IbHBIM ST MpeanpuHUMATEb-
CKMX OpraHM3alliii ompeAeJeHHbIX OpraHW3allMOHHO-TPaBOBBIX
dopm. Hampumep, denepanbHble 3aKOHBI OT 8 mekabps 1995 r.
Ne 193-®3 «O cenbCKOXO3SMCTBEHHOM KOOMepaluu», OT 7 aBrycra
2001 1. Ne 117-®3 «O KpeauTHBIX MOTPEOUTETLCKUX KOOTIepaTUBax
rpaxaaH», K TaKOBBIM OTHeCJIU pe3epBHBINM (oHa. OO0sI3aHHOCTH
¢opMupoBaHus 3TOro GoHIa HENMPEMEHHO IOIEXKUT BKIIOYEHUIO
B YCTaBbl COOTBETCTBYIOIIMX KOOMepaTuBoB. Bropas rpynma — WHU-
nuuatuBHble (oHIbl. OOpa3oBbIBaTh UX WJIM HET, PEIIaloT Te, KTO
co3faeTr IpennpuHUMAaTeNbCKylo opraHusaiuio. I[lpakTuka geicr-
BYIOIIIMX MPEANPUHUMATEbCKUX CTPYKTYP CBUAETEIBCTBYET O TOM,
YTO CO3[AaTeNsIM CTOUT OOCYIUTh BOMPOC O lieaecoodpazHocTu obpa-
30BaHMs TakuX (hOHIOB, KaK aMOPTU3ALMOHHBINA, PacIIMPEHHOTO
BOCIIPOM3BOJCTBA (MHBECTHUIIMI), CTPaxoBOI, MaTepHaJbHOTO IO-
OIIPEHUSI, HayIHO-TEXHMYECKOro Iporpecca (MHHOBAIMii), IO-
XKEPTBOBAHUM.

Bce HaszBaHHBIE (hOHIBI, KpOME ABYX MOCJIECTHUX, TPAIUIMOHHBI
U HE HYXHAITCS B KOMMeHTapusx. Ha BaXXHOCTh MHTErpauuy Hay-
KW U mpousBojacTBa obpatun BHUMaHue I[Ipesunentr P® B [locna-
Huu 2002 r.. «Haira sxkoHOMHKa moka HEAOCTAaTOYHO BOCTIPUMMYM-
Ba... K JOCTUXEHHUSIM HaydHO-TEXHMYECKOIo Iporpecca. 3HaUUTEIb-
Hasl 4yacTh NMPEANPUATUN MPaKTUYECKU HE BKJIAAbIBAE€T CPEICTB HU B
cOo3IaHue HOBBIX TEXHOJIOTUI, HU B MOJEPHU3AIIUIO CTApbIX». BbI-
nejieHrue (hMHAHCUPOBAHUS MHHOBALIMU B CTPYKTYpe (DOHIOB IIO-
CIYXXUT peajiu3alluyd 3TON IMOJUTUYECKON ycTaHOBKHU. [IpuHsATO pe-
meHue [lpaBurenbctBa P® 0 co3zganuu deaepanbHOro (oHIa IMoa-
JIepXKu Bbicokux TexHosoruit — OAO «Poccuiickass BeHUYypHas
KOMMaHus» sl (GMHAHCUPOBAHUS HAayYHBIX MCCIIEIOBAHUM, TEXHM-
YECKHUX U TEXHOJOIMYECKMX MHHOBAlIM, 4TO OyAeT CIIocOOCTBOBATH
Pa3BUTHI0O HAYKOEMKUX MPOM3BOIACTB. B ycTaB KoMIlaHUM Tocymap-
CTBO BHOCUT 15 Mipn pyo.

®oHJ TOXEePTBOBAaHUI — JIeJI0 HOBOE, €ro MHOTAA Ha3bIBaloT
HEPYCCKUM BBIYYPHBIM CJIOBOM <«CIIOHCOPCKMIi», 4ero Hamo u3be-
ratb. IloxepTBoBaHUs HbIHE O(MUIIMAJbHO Y3aKOHEHBI KaK pa3HoO-
BUIHOCTb oroBopa napeHusi. Ilpu obpaszoBaHuu 3Toro ¢oHma Hamo
WUCXOAUTh U3 TOTO, YTO MPEeNNpUHUMATEIbCKUE OpTaHU3allud MOTYT
JefaTh MOXEPTBOBAHUS BCeM CyObeKTaM I'pakIaHCKOIro IpaBa: To-
CyoapcTBy, TpaxkgaHaM, JeuyeOHBbIM, BOCHUTATEIbHBIM YUPEXKICHM-
SIM, YYPEXIEHUSIM COLMATbHON 3allMThl U aHAJOTUYHBIM YUpexie-
HUSM, OJIaTOTBOPUTEIbHBIM, HAYYHBIM U YJeOHbIM YUPEKICHUSIM,
dboHIaM, My3esIM U IAPYTUM YUPEXKACHUSIM KyJIbTypbl, OOIIIECTBEH-
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HbIM Y PEJUTMO3HbIM opraHuzanusM. Ha nmpuHsTHe moXepTBOBa-
HUSL He TpebyeTcsi ubero-jaumbo paspenieHuss uiaum corynacus. [lo-
KepTBOBaHME WMYIIECTBA TpakAaHWUHY MOJDKHO ObIThb, a MOPUAM-
YyecKUMM JMIlaM — MOXeT ObITb OOYCJIOBJIIEHO XepTBOBaTelIeM
KCIOJIb30BAaHUEM 3TOTO MMYIIECTBAa MO OMpeAeJeHHOMY Ha3Haye-
Huto. lOpuanueckoe nauil0, MpUHUMAOIIEE MOXEPTBOBaHUE, s
HCIIOJIb30BaHUsI KOTOPOTO YCTAHOBJIEHO ONpeeieHHOe Ha3HaueHue,
JOJIKJIO BeCTU 00OCOOJIEHHBIN y4eT Bcex orepaluii 1Mo MCMoJib30Ba-
HUIO TTOXEPTBOBAHHOI'O UMYyIlllecTBa. Eciu Mcnoiab3oBaHue MOXepT-
BOBAaHHOTO MMYIIECTBAa B COOTBETCTBUM C yKa3aHHBIM XepTBOBa-
TeJleM Ha3HaueHUeM CTaHOBUTCS BCJEACTBME W3MEHUBIIMXCS 00-
CTOSITEILCTB HEBO3MOXHBIM, OHO MOXET OBbITh HCIIOJb30BAaHO IO
IpyroMy Ha3Ha4YeHWIO JUUIb C COIJIaCUs XepTBoBaTess, a B clyyae
JIMKBUJAIIMY IOPUINYECKOTO JIMlla — XEePTBOBATEsI — IO PelIeHUIO
cyna. Mcnonb3oBaHUe MOXEPTBOBAHHOTO MMYIIIECTBA HE B COOTBET-
CTBUU C YKa3aHHBIM XepTBoBaTeJeM Ha3HaueHUEM JaeT MpaBo I0-
cienHeMy TpeOGoBaThb OTMEHBI MOXEPTBOBAHMSI.

®enepaibHble TOCYIapCTBEHHbIE YHUTApHbIE MPENNpUsITUS 005-
3aHbl CO3[1aBaTh Pe3epBHBIN (DOHI, MCIONb3YEMbBIM MCKIIOYUTEIbHO
Ha TIOKPbITUE YOBITKOB MPEANPUSITUS, U UMerom Hhpaso U3 YUCTOU
NpUOBLIA HapsALy C IPYTMMHU 00pa3oBbIBaTh (DOHIBI: COLMAIBHBIN,
KWJIWILHBIA, MaTEPUAIBLHOTO MOOUIPEHUS, MCIOJb3yEMbIE COOTBET-
CTBEHHO Ha pellleHHe BOMPOCOB YKPEIUIEHUS] 3M10POBbsi paOOTHUKOB
MpeAnpusTUsi, Ha TPUOOPETEHNE U CTPOUTEIbCTBO XWJbs AJISI pa-
OOTHUKOB, HYXIAIOIIMXCSA B YJIYUIICHUU XUJIUIIHBIX YCIOBUI, Ha
MaTepuajibHOE MOOoIIpeHe PaOOTHUKOB.

IX. Yeaosus u nopsdok pacnpedenenus npuboiau u yooimxos. He-
peIKo B yCTaBax BCTpEYaloTCs 3alMCU, YTO 3TO paclpelesieHue ocy-
IIECTBISIETCS B COOTBETCTBUM C NEUCTBYIOIIMM 3aKOHOAATEIHCTBOM.
CtoJib HEOMpeNeeHHBIX TPaBUJI BHOCUTD B YCTaB HE HAI0, a ClieayeT
YCTAHOBUTH YETKME KPUTEPUU TOro W Apyroro. B yacTHocTu, mnpu
pacripenesieHU NPUObUIM 11eJleco00pa3HO PYKOBOACTBOBATHCS OJI-
HOBpPEMEHHO JBYMSI IMOoKa3aTesIMU: 1015, Nail I NMHOU 00beM UMy-
1IECTBa, MPUXOASAIIMICA Ha yupenuTtessl (ydacTHUKA) TpeArpuHUMa-
TeJIbCKOI OpraHM3alluy B O0IIeil Macce ee UMYIIeCcTBa; Koadduim-
€HT TPYAOBOTO yYyacTHs B MpeINpUHUMATEIbCKON OpraHu3aluu TeX
OpraHu3allMOHHO-MPAaBOBBLIX (POPM, KOTOpbIE MPEaIoaraioT JUYHOE
TPYIOBOE ydyacTHe B MPEANPUHUMATEIbCKON AESITEIbHOCTU WX yupe-
muTesaei (y4aCTHUKOB).

X. Peopeanuzauyus u auxeudayus npeonpuHuUMamenbCckoil opeanu -
3ayuu. O HUX MOAPOOHO peub MONAET HUXE, U BHUMATEIbHBIN UM-
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Tarejb caM CleJaeT BbIBOI O TOM, KakK BaXXHO OOCTOSITEIbHO IMpeLy-
CMOTpETh B YCTaBe 00€ MpoLEaypbl IpeKpalleHUus AesITeIbHOCTU
MpeANPUHUMATEIbCKOM OpraHM3allMM U HACKOJIbKO HEBEPHBI IO-
BEPXHOCTHBIE (POPMYJIMPOBKHU B yCcTaBax, KaK M B MpPeAbIAYILEeM CIIy-
yae, OrpaHMYMBAIOIIMECS OTCBUJIKOW K AEMCTBYIOIIEMY 3aKOHOIA-
TEJIbCTBY.

5. C 1 auBapsa 2004 r. neficTBYIOT HOBBIE IIPOLIEAYPhI TOCYIAPCT-
BEHHOU perucTpallu WHAMBUAYAJbHBIX IpeANpUHUMATENel, BBe-
neHHble @enepalibHbIM 3aKOHOM OT 23 uioHsg 2003 r. Noe 76-®3
«O BHeCeHUM HU3MEHEeHWI M gorosHeHuil B DemepaibHblil 3aKOH
«O TOCYIapCTBEHHON perucTpaluyu IOpUIMYECKUX JUL» . UM Xe
M3MEHEHO caMO Ha3BaHME MOCJEeNHEro, KOTopoe ceifuac 3By4MT Tak:
«O rocymapCTBEHHOI PErucTpaly IOPUANIECKUX ULl 1 UHIUBUIY-
aJIbHBIX MpeanpuHuMaresieil». HoBu3Ha cOCTOUT B ClEAyIOLIEM.

1. Peructpauuio ¢puzmyecKux Jull B Ka4eCTBE MHAUBUIYATbLHOTO
MpeANpUHUMATENIsI MPOU3BOAUT IO MECTY MX XUTEJIbCTBA TOT Ke
PETUCTPUPYIOLIMI OpTaH, 4TO U IOPUANYECKUX JUIL (CM. HIXE TI. 6).

2. VBeIM4YeHO 4YUCIO JTOKYMEHTOB, IIpEACTaBISIEMBIX (hU3UYC-
CKMM JIMLIOM B peructpupylomuii opran (cr. 22'). Ilpu 3TOM Bep-
HOCTb KOIIMU JOKYMEHTa, MpeACTaBIsIeMOil IpU YKa3aHHOU Trocy-
JNapCTBEHHOW perucTpalluM, JOJKHAa OBITh 3aCBUAECTEIbCTBOBAaHA B
HOTapuaJIbHOM TOPSAKE, 32 UCKIIOUEHUEM cliydyasi, €CJIM 3asiBUTEJb
MPEeNCTaBIsSIET €€ B PErMCTPUPYIONIUMI OpraH HEMOCPEICTBEHHO U
MPeIbsBIseT OAHOBPEMEHHO IJIsI MONTBEPXKACHUSI BEPHOCTU TaKOM
KOIMUU COOTBETCTBYIOIIMM TOKYMEHT B MOIIUHHUKE.

3. Perucrtpauusi mpoBOAUTCS B Te K€ CPOKHM, YTO U IOpUIUYE-
CKMX JIUII (CM. HUXe Tmofr. 3 1. 6).

4. He momyckaeTcs rocygapcTBEHHasl perucrpanust Gpu3nieckoro
JIiia B Ka4eCTBE MHAWBUIYAIBLHOTO MpEeANpUHUMATENsI, €CIu He YT-
patuia CUJIy ero rocyiapcTBEHHasl perucTpaiusi B TaKOM KadyecTBe,
MO0 He MCTEK Trof CO THS TMPUHSATUS CYIOM pelIeHUs 0 IPU3HAHUU
€ro HEeCOCTOSITeJbHBIM (0aHKPOTOM) B CBSI3M C HEBO3MOXHOCTBHIO
YIOBJIETBOPUTh TPeOOBaHUS KPEAUTOPOB, CBSI3aHHBIE C paHee OCy-
IIECTBASIEMON UM MpPEeANPUHUMATECKOU NesTeIbHOCThIO, WJIU pe-
IIEHUSI O MpeKpallleHUU B MPUHYAUTEIbHOM MOPSIAKE €ro AesITeNb-
HOCTU B KayeCTBe MHAMBMUAYaJbHOTO MpEANpUHUMATENsI, MO0 He
HCTEK CPOK, Ha KOTOPBIN JaHHOE JUIIO MO MPUTOBOPY Cyda JUIIEHO
MpaBa 3aHUMATbCS TPEANPUHUMATEIbCKON NeSITEIbHOCTHIO.

' C3 PD. 2003. Ne 26. Cr. 2565.
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5. Perucrpupylomuii opraH BeaeT EnumHBI ToCymapCTBEHHBIM
peecTp MHAMBUIAYaJIbHBIX NMpeanpUHUMaTeael, TpeOboBaHUSI K CO-
IepXaHWI0 KOoToporo (Bcero 12 Imo3uluii) yCTaHOBIIEHHI B II. 2
CT. 3.

6. TocymapcTBeHHas peTHCTpalis yTpauMBaeT CUIY IOCie BHece-
HUSA B €OWHBIA TOCyZapCTBEHHBIN peecTp MHAMBUIYaIbHBIX IIpe.-
MIpUHUMAaTeJIeil 3alMCcy O MpeKpalleHUN AesITeIbHOCTA (PU3NIEeCKO-
ro Julia B Ka4eCTBe MHAMBUIAYAILHOTO IpeanpuHumarensi. OcHOBa-
HUS BHECEHUSI COOTBETCTBYIOIIEH 3aIIMCH U MepedeHb HEOOXOAMMBIX
JUISL 9TOTO JOKYMEHTOB YKa3aHbl B CT. 22°.

7. Peructpupyloluii opraH BIIpaBe 0OpaTUTHLCS B Cyd C TpeboBa-
HUEM O MpeKpalleHUU AeITeIbHOCTU (DM3UIECKOTO JIMIA B KAa4eCT-
B€ MHIMBUIYaJbHOIO IpeANpHMHUMATENSI B IPUHYIUTEIHLHOM IIO-
psaKe B cllydae HEOTHOKPATHBIX JIMOO TpyOBbIX HapyIIeHUI UM 3a-
KOHOB WJIM MHBIX HOPMAaTHUBHBIX IIPABOBBIX aKTOB, PETYIMPYIOIINX
OTHOIIIEHUsI, BO3HMKAIOIINE B CBI3M C TOCYIApCTBEHHOI perucrpa-
nyell MHAVBUIYAIbHBIX IIPeAIIpUHAMATEICH.

6. IMopsmok perucTpauuy MpeanpuHUMATEe — IOPUINIECKUX
JIMIL IJIUTEIbHOE BpeMsl HaJiexkalluM o0pa3oM He ObLT yperyaupo-
BaH. Jlo HegaBHEro BpeMEHM HMX TOCYAAapCTBEHHON perucrpaluei
3aHUMaauCh O6onee 4,5 ThIC. MECTHBIX amMMHHUCTpauuii. HakoHel
Mocjie 3aTSHYBLIEHCS TMOYTU Ha CeMb JIeT MoAroToBku Mdemepanb-
HBI 3akoH oT 8 aBrycta 2001 r. Ne 129-d3 «O rocymapcTBeHHOM
perucTpaliy OPUIMYECKUX JIML» Obll noamucaH Ilpe3umeH-
ToM P® u ¢ 1 utong 2002 r. Bcrymuia B geiictBue. Ilo cyrtu, ero He-
OTAENIUMOM cocTaBHOW uYacTblo cTan PDegepalbHbIii 3aKOH OT
21 mapta 2002 r. Ne 31-D3 «O npuBeneHMH 3aKOHOIATEIbHBIX aK-
TOB B cooTBeTcTBUe ¢ DenepalbHbIM 3aKOHOM «O rocymapcTBeH-
HON perucTpaluy OPUINYECKUX Jull» . COrIacHO eMy yTpaTuiu
CHIIy paHee IeiiCTBOBABIIME HOPMAaTHUBHBIE aKThl, KOTOpPHIE OIpEae-
JISUIM PETUCTpanuio IOpUANYECKUX JIMIl, B TOM uucie cT. 34 u 35
3akoHa PCOCP «O mnpeanpusatusax U MpealpuHUMaTeNbCKOM aed-
TEIbHOCTH», MHOTHE IeCATKH (eaepalbHBIX 3aKOHOB W3MEHEHHI,
IOTIOJIHEHBI, JaHBl B HOBOW pemakuuu. [IpaButenbctBo PD 3 ok-
1a6psg 2002 r. mpuHgao moctaHoBieHne Ne 731 «O0 m3MeHEeHUU M
MPpU3HAHUW YTPATUBIIMMU CHJIY HEKOTOPBIX IocTaHoBIeHUM CoBe-
ta Munucrpos PC®CP, Ilpasureabctsa PCOCP u IIpasurennct-
Ba Poccuiickoit depepannn, KacamlIUXcsl TOCYIapCTBEHHOM peru-

C3 P®. 2002. Ne 12. Cr. 1093.
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CTpallUU IOPUIMYECKUX JUl» . M3MeHeHUs BHeceHbl B Oojiee yeM
100 akTOB.

IIpu uzyyeHuun 3akoHa O roCydapCTBEHHOM perucTpaluy ocoboe
BHMMaHME Hal0 OOpaTUTh Ha CJAEAYIOIIEe MOMEHTHI:

1) 3akoH peryaupyeT MsATh I'PYMI OTHOIIEHW, BO3ZHUKAIONIUX B
CBA3U C TOCYIApPCTBEHHOW PETMCTpALMEN IOPUAAYECKUX JIUL MIPU UX
CO3laHUM, PEOpraHM3alUN, JUKBUIALUN, TIPY BHECEHUU HU3MEHE-
HUI B UX yYpeauTeSbHble TOKYMEHTHl M MpU BeaeHUu EmuHOro ro-
CyIapCTBEHHOIO peecTpa lopuauyeckux jull. HopmaTuBHO-TIpaBo-
BYIO OCHOBY TOCYIapCTBEHHOM PErucTpaluyd MOMUMO caMoro 3ako-
Ha coctaBisgioT 'K P® u uszmaBaeMble B COOTBETCTBUM C HUMMU
MHBbIE HOPMAaTUBHBIC TIpaBoBble akThl Poccuiickoit Mepepaunu. Op-
raHbl TOCYJapCTBEHHOM BiacT cyObekTOB Poccuiickoit Menepanuu
u3aBaTh MOJOOHBIE aKThl HE BIIpaBe.

PaHee rocymapcTBEHHYIO PEerucTpaiydio OCYLIECTBISIIM MUHIOCT
Poccun, a 3arem — Munucrepctso P® no Hajoram u cbopam, Ko-
Topoe YkaszoM Ilpesunenta P® ot 9 mapra 2004 r. Ne 314 npeobpa-
30BaHO B DefepanbHyI0 HAJOTOBYIO CIYyXXOy C Tepemadeil mocien-
Hell B Benenue MuHduHa Poccum u coxpaHeHueM 3a Hell (pyHKIMU
TrOCYIapCTBEHHON perucTpaluu (Iajee — perucTpUpYIONIMii opraH).
Mundun Poccun B cootBercTBUM ¢ [lomoxkeHueM O HEM OCYIIECT-
BJISIET KOOPAMHAIIMIO U KOHTPOJb nesateabHocTu DenepanbHON Ha-
noroBoit cayx6el’. TTocranosnenuem IMpaButensctsa P® or 19 uio-
Ha 2002 r. Ne 438 yrBepxneHbl I[lpaBuna Benenuss EpmHoro rocy-
JapCTBEHHOTO peecTpa IOpPUAMYECKUX JIMIL U TPeaoCTaBJICHUS
cofiepXalluxcs B HEM CBEICHMI';

' C3 P®. 2002. Ne41. Cr. 3983; mocnegHiowo pegakumio cM.: ITocra-
HoBneHue [IpaBurtensctBa P® ot 25 okrabdps 2006 . Ne 625 // C3 PD.
2006. Ne 44. Cr. 4599.

> C3 P®. 2004. Ne 31. Cr. 3258. Jlantee Bese, e rOBOPUTCSI O HOBBIX
(henepanibHBIX OpraHax MCIOJHUTEIBHOM BIACTH — (hemepalbHBIX CIyK0ax
1 (enepatbHbIX areHTCTBAX, HAXONALIMXCA B BEIEHHMM KOHKPETHBIX MUHM-
CTEPCTB, UMEETCS B BUAY, YTO KOHTPOJIb M KOOPAMHALIMIO UX JEATENHHOCTH,
cornacHo Ykasy Ilpe3unenta P® or 9 mapra 2004 . Ne 314, ocyiuecTBisier
910 MuHMCTepCcTBO. IlpaButenbctBo P® mocraHoBiIeHHEM OT 19 sSHBaps
2005 1. Ne 30 yrBepmuiio TumoBoii perinaMeHT B3aUMOIEUCTBUS (benepaib-
élefg%r;HOB ucnonHuteabHoi Baacti (C3 P®. 2005. Ne 4. Cr. 305; Ne 47.

T. .

' C3 P®. 2002. Ne 26. Cr. 2585; mocienHion pegakuuio cM.: ITocra-
HoByieHue [IpaBurtenbctBa P® or 13 mekabps 2005 r. Ne 760 // C3 PO.
2005. Ne 51. Cr. 5546.
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2) MO CpaBHEHMIO C MPEXHUMU M3MEHEHBI IepeueHb TOKYMEH-
TOB, IPENCTABISIEMbIX B PETMCTPUPYIOIIUI OpraH, U TpeOOBaHUS K
HuM. OHM pa3IUYHBl IPUMEHUTEIBHO K KaXIOW M3 IISITH TPYI OT-
HOIIIEHUI, Ha3BaHHBIX B moAm. 1. Tak, mpu rocymapCcTBEeHHOM peru-
CTpalliy co30dagaemoeo 1puouecko2o Auya B peTUCTPUPYIOIIUIA Op-
raH IpeaCcTaBIISIOTCS:

a) MOAIMCAaHHOE 3asBUTEIEM 3asBJICHNE O TOCYJapCTBEHHOU pe-
ructpaunu no dopme, yreepxkaeHHoi I[IpaButenbctBom P®D;

0) pelleHne O CO3MaHUM IOPUANYECKOIO JIMIla B BUAEC MPOTOKO-
Jla, TOTOBOpa MJIM MHOTO JOKYMEHTa B COOTBETCTBUM C 3aKOHOMdA-
TejabcTBOM Poccuiickoit ®enepannu;

B) y4YpeauTeIbHbIE HOKYMEHTHl IOPUAMYECKOro Juma (MOmMInH-
HUKW WM HOTapUaJIbHO YIOCTOBEPEHHBIC KON );

I) BBHIIIMCKA W3 peecTpa MHOCTPAHHBIX IOPUANYECKUX JIMI] COOT-
BETCTBYIOIIIE CTpaHbl IIPOMCXOXACHUS WJIM MHOE paBHOE IO IOpH-
INYECKON CHUJIe J0Ka3aTeJIbCTBO IOPUANYECKOro cTaTyca MHOCTpaH-
HOTO IOPUAMYECKOIO JINIA — YYPEAUTENIs;

II) TOKYMEHT 00 yIlJIaTe roCydapCTBEHHON IOILIMHBI.

O nmokyMeHTax, IPEeNCTaBISIEMBIX IIPU PETUCTPALlUU peopeanu3a-
yuU U AUKEUOAUUU HOPpUOUYECKUX AUY, NPU BHECeHUU U3MEHeHULl 8 UX
yupedumenbHvle 0OKYMeHMbL U NPU 8e0eHUU eOUH020 20CY0apCcmeeHH020
peecmpa ropuduveckux auy, cM. cooTBetrcTBeHHo 1. V, VII, VI, 11
3aKkoHa O roCcyJapCTBEHHOM peTHCTpaIluu.

Peructpupyromuii opraH He BIIpaBe TpPeOOBaTh IIPEICTaBICHUS
IPYIrUX TOKYMEHTOB, KPOME YCTaHOBJICHHBIX Ha3BaHHBIM 3aKOHOM.
HorapuanbHoe ymocToBepeHHE HOKYMEHTOB, MPEACTaBISIEMBIX IIPU
roCyJapCTBEHHOM pPEerucTpalu, HEOOXOAMMO TOJBKO B CIydasx,
MPeAyCMOTPEHHBIX (deaepalbHBIMU 3aKoHaMu. OmHaKo, KakK IMOKa-
3bIBa€T NpPaKTHKA, 3a9acTyl0 PETUCTPUPYIONIME OpTaHbl TPEOYIOT
pa3sHOro poma HJOKYMEHTBI, HE IIPEIyCMOTPEHHBIE 3aKOHOMATEIbCT-
BOM, — TapaHTUIHBIC MHUCHbMa, MOATBEPXKIAIOIINE MECTO HaXOXKIe-
HUS IOPUANYECKOTO JIMIIA, U T. M., YTO HEMPAaBOMEPHO.

3akoHOmaTeNIb BBEJI OCOObIE IOPUIAMYECKHWE TapaHTUM B ILEISIX
obecIieueHnsI JOCTOBEPHOCTH MHMOpMaLIUM, cofepxXKalleics B yd-
pPeIUTENIbHBIX M MHBIX JOKYMEHTax, IPEACTaBISIEMbIX B OpTraH, OCYy-
IIECTBSIONINI TOCYIapCTBEHHYIO PETHUCTPALIMIO IOPUIANICCKUX JIUIL
W MHAMBUIOYAJbHBIX IMpeanpuHumareieit. IlpencraBieHue B 3TOT
opraH JOKYMEHTOB, COAepXalllMX 3aBEIOMO JIOXKHBIE CBEICHUS, €C-
JIM TaKoe ACHCTBUE HE COAEPXKUT YTOJOBHO HaKa3yeMoro AesTHUS,
BJIEYET HAJOXEHMHE aIMUHUCTPATUBHOTO InTpacda Ha JOJKHOCTHBIX
i1 B pazMepe S0 MUHUMAaJBHBIX pa3MepOB OIUIATHI TPyAa WU JHC-
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KBaTU(UKAIUIO Ha CPOK a0 Tpex JieT (4. 4 cr. 14.25 KoAIl PD).
PaBHbIM 00pa3oM HempencTaBieHUE, WM HECBOEBPEMEHHOE Mpe-
CTaBJieHWE, WM TpeNcTaBiIeHUe HEeIOCTOBEPHBIX CBEACHUN O IOpHU-
JUYECKOM JIMIE WIU 00 MHAMBUAYaJTbHOM IpearpuHUMATeSie B Op-
raH, OCYIIECTB/ISIIOIIMI TOCYIApPCTBEHHYIO PErvMcTpalliio Iopuande-
CKMX JIMI U MHIAMBUIYAJIbHBIX MMPEeANIPUHUMATENEH, B Cllydasx, eciu
Takoe MpeacTaBiIeHUEe IPeayCMOTPEHO 3aKOHOM, BJEYET Ipemyrpe-
KIEHUEe WIM HaJIoXeHWEe aAMUHMCTPAaTUBHOIO ITpacda Ha JOJKHO-
CTHBIX JUll B padMepe 50 MUHMMAaJIbHBIX pa3MepOB OIUIATHI Tpyaa
(4. 3 cr. 14.25 KoAIl P®). /lena 3TM paccMaTpuBalOT OpraHbl, OCYy-
IIECTBISIONINE TOCYAAPCTBEHHYIO PErMCTPalMI0 IOPUINYECKUX JIUIL;

3) mpu pa3paboTke 3aKOHAa O TOCYJApCTBEHHOW perucTpanuu
MMeJIOCh B BUAY peaau30BaTh IOJYYMBIIYI0 Ha3BaHME NpPUHIIMIIA
«OIHOTO OKHa» M0 OJHOPA30BOTO OOpallleHUs C 3asiBICHUEM O
TOCylapCTBEHHON PErucTpaluu, MOKOHYUTh C XOXICHUEM 3asiBUTE-
JIell Mo pa3snuuHbIM MHcTaHusAM. Hanmpumep, rocymapcTBeHHasl pe-
TUCTpalUsl IOPUAMYECKUX JIMI[ TIPU UX c030anHuu OCYUIECTBIISIETCS
PETUCTPUPYIOIIMMU OpraHaMMu IO MECTY HaXOXIEeHMS yKa3aHHOTO
YUPEIUTEISIMU B 3asIBJ€HUM O TOCYJapCTBEHHOU perucTpaluu Io-
CTOSIHHO JI€MCTBYIOIIETO MCITIOJHUTEJIbHOTO OpraHa, a B Cjlyyae OT-
CYTCTBUSI TaKOTO HCIIOJIHUTEJIbHOIO OpraHa — I10 MECTy HaxoXIe-
HUSI MHOrO opraHa WJW JIMIa, MMEIOIIUX MpaBo IelCcTBOBaTbh OT
MMEHM IOPUINYECKOTOo Jniia 0e3 JoBepeHHOCTH. JlaToil mpencrasie-
HUSI TOKYMEHTOB SIBJISIETCS NE€Hb WX IMOJYYEHUS PErMCTPUPYIOIIUM
OpraHoOM.

CpoK perucTpaliiy Bo BCEX ClIydassx — He 0oJiee 4yeM ISITh pabouux
JHEeW cO IHS MpeACTaBIeHUSI JOKYMEHTOB B PErMCTPUPYIOIIUIA OpraH.
MoMeHTOM rocymapCTBEHHON perucTpaiuu IMpu3HaeTcss BHECEHUE
PETUCTPUPYIOLIMM OPraHOM COOTBETCTBYIOILEH 3anmucu B EnuHEBI ro-
CyIapCTBEHHBIM PEEeCTp IOPUANYECKUX JUIL (1ajlee — TocyaapCTBEH-
HBIII peecTp), UMEIIIMI cTaTyc (heaepajsbHOrOo MH(POPMaLMOHHOTO
pecypca. JIOKyMEeHT, TOATBEpKIAIOIINI 3TOT (pakT, Bblgaercs (Ha-
MpaBJIsieTCs) 3asIBUTEIIO He TIO3Hee OJHOro paboyero IHsS ¢ MOMEHTa
rocyIapCTBEHHOU perucTtpauuu. M mogyepkHeM: caM Xe perucTpu-
pYIOLLIMiT opraH B CPOK He OoJiee yeM IISITh padouymx JHEeH ¢ MOMEHTa
TrOCylapCTBEHHOI perucTpaluy IMpeAacTaBIsieT CBEAEHUSI O perucrpa-
LIMM B TOCYIapCTBEHHBIE OpraHbl, olpenejeHHbie IIpaBUTEIbCT-
BoM P® (Hanorosbie u nHble). HecBoeBpeMeHHOE I HETOYHOE BHE-
ceHue 3amnuceil o opuaMieckoM auile B EnuHbINA rocynapcTBeHHBIN
peecTp pUANYECKUX ULl WU 00 UHAUBUAYATbHOM MpeANpUHUMA-
Tese B EnuHBIN ToCcymapCTBEHHBIN peecTp MHAVMBUIAYAIbHBIX IpE.-



§ 3. Ilopsamox yupexneHus, peopraHU3aluy U JUKBUIALIUA 187

MIPUHUMATENIeil BlIeUeT HaJloKeHWe afMUHUCTPAaTUBHOTO 1ITpada Ha
IOJIKHOCTHBIX JIMI OPTaHOB, OCYIIECTBISIIOIIUX TOCYIApCTBEHHYIO
PEruCTPaALINIO PUANIECKUX JIUL U1 WHAWBUAYATbHBIX IPEATTPUHUMA-
Tenei, B pazMepe ot 10 1o 20 MUHUMAaIBHBIX Pa3MepOB OIIATHI TPyIa
(4. 1ct. 14.25 KoAIl PD).

B oTHOIlIEHUN OTAECNBHBIX IOPUANYSCKUX TUL (KOMMEpPUYECKUX U
HEKOMMEpPUYECKHUX OpraHu3alnii) BBeAEeH CIELMANbHBII MOPSIOK,
KOTrJa B pETHCTpAllMM YYacTBYIOT IBa TOCYIApCTBEHHBIX OpraHa:
OIVH TIpUHUMAET pellicHWEe O TOCYIapCTBEHHOW perucTpaluu, a
BTOPOI — YMOJTHOMOYEHHBI PErMCTPUPYIOIINI OpraH Ha OCHOBa-
HUM 3TOTO pellIcHUS MPOM3BOAUT COOTBETCTBYIOIIYIO 3alUCh B TOCY-
IapCTBEHHBIN peecTp, T. €. COBepllaeT HEMOCPEACTBEHHO caM akKT
perucTpaunu. Jlo MPUHATUS pElIeHUS O TOCYIapCTBEHHON peTUCT-
paluy KOMIIETEHTHBINM OpraH o0s3aH THIATEJIBbHO MPOBEPUTH 3aKOH-
HOCTb U 00OCHOBAHHOCTbD 3asIBJIEHMSI O TOCYIapCTBEHHOI perucrpa-
UK. DTOT MOPSIOK OCHOBaH Ha cT. 10 3akoHa O TOCyaapCTBEHHOM
perucTpauuu (00 3TOM CM. HUXE);

4) 0TKa3 B roCcyJapCTBEHHOI perucTpaluy AOIYCKAeTCs B IBYX
clyyasix: TIpM HeTNpeACTaBICHUU HEOOXOAMMBIX IJIS PEerucTpaluu
IOKYMEHTOB; MpeACTaBlIeHUU JOKYMEHTOB B HeHamJieXalluil peru-
CTpUpYIOLIUI opraH. 3a HEMpPaBOMEPHBIA OTKa3 WIU YKIIOHEHUE OT
perucTpaluyu UHAWBUIAYAIbHOTO MpeAIpUHUMATENS THO0 KOMMeEp-
YeCcKOW OpraHM3allMM HACTyIlaeT YroJiOBHasi OTBETCTBEHHOCTH IIO
ct. 169 YK PO.

Perucrpupyilommuii opradH, B CBOIO o4epelb, BIIpaBe OOpaTUTHCS B
Cyl ¢ TpeboBaHMEM O JMKBUIALMU IOPUANYECKOTO JUIA B Cydae
IOMNYIIEHHBIX TPU CO3JAaHUM TAKOTO HOPUIUYECKOTO JUIAa TPYObIX
HapylLIeHWl 3aKOHA WUJKM WHBIX TTPAaBOBBIX aKTOB, €CIIM TH Hapylle-
HUSI HOCIT HEYCTPaHMMBIN XapakTep, a TaKkKe B ClIlydae HEOMHO-
KpaTHBIX TGO TPyOBIX HApYLIEHUN 3aKOHOB WJIM WHBIX HOPMATUB-
HBIX TPABOBBIX AKTOB O TOCYJAapCTBEHHON perucTpalvy OpUaNde-
CKMX JINII;

5) HOBBIM SIBIISIETCSI Y3aKOHEHUE COAEPXKaHUSI TOCYAapCTBEHHOTO
peecTpa. B HeM, B 4aCTHOCTU, YKa3bIBAIOTCS CJCAYIOLIAE CBEICHMS
0 IOpUINYECKOM JIUIIE: OpraHuU3alMOHHO-TIpaBoBast ¢hopmMa; crocob
00pa3oBaHUs IOPUINIECKOTO JTULA (CO3JaHue UM PeOpraHu3aIus);
CBeJeHUSI 00 yupeauTesissX pUANYECKOTO JUIA; KOMUU Y4Ypeau-
TEJIbHBIX TOKYMEHTOB IOPUANYECKOrO JIMIA; CBEIeHUSI O MpaBoIpe-
eMCTBe — JJIsI IOpUAMYECKUX JIUL, CO3JAHHBIX B pe3yJibTaTe peopra-
HM3allM¥ UHBIX I0PUANYECKUX JIUI], pa3Mep YKa3aHHOTO B yUpeIM-
TEeNIBHBIX JOKYMEHTaXx KOMMEPYECKOW OpraHu3allMd YCTaBHOTO
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KanuTtaja (CKJIaJOYHOro KamuTaja, YCTaBHOro oHIa, MaeBbIX
B3HOCOB WJIM JAPYTOro); daMuaus, UMs, OTYECTBO U ITOJKHOCTh JIU-
11a, MMEIOIIEro mpaBo 0e3 MOBEPEeHHOCTH HEWCTBOBaTh OT MMEHU
IOpUANYECKOTO JIMIa, a TakXke MaclopTHBbIE JaHHbIE TaKOTro Julia
WA JaHHbIE WUHBIX JTOKYMEHTOB, YAOCTOBEPSIOIIUX JUYHOCTh B CO-
OTBETCTBMU C 3aKOHOJATeJIbCTBOM Poccuiickoit ®Penepanuu, wu
UIeHTU(PUKAIMOHHBIM HOMEpP HaJlororuiaTesbliuKa MpU ero Hajlu-
YUW; CBEACHUS O JIMIEH3USX, IMOJYYEHHBIX IOPUANYECKUM JIMIIOM
(aTM cBemeHUs TIPEACTABISIOTCS JUIEH3UPYIOINIUMU OpTaHaMM He
Mo37Hee ISTU pabouyuXx AHEH C MOMEHTa MPUHSITUS COOTBETCTBYIO-
IIETO pEeIIeHUs).

EcTtecTBEeHHO, 4YTO CBeAeHMs, COAEepXKallluecs B TOCylIapCTBEH-
HOM peecTpe, MOTryT MeHSAThcsI. Q00 Bcex M3MEHEHUSIX, 3a MCKIIO-
YeHWEeM CBEJICHUUM O JMIIEH3USIX, IOPUANYECKOE JUII0 B TEUYEHUE
TpexX AHEH ¢ MOMEHTa U3MEHEHUU 00513aHO COOOIIUTh B PErUCTPHU-
pyIOLIMIA OpraH Mo MecTy cBoero HaxoxneHus. Eciau oHu KacaroTcs
YUPEIUTENbHBIX JOKYMEHTOB, TO PErucTpalus W3MEeHEHUM ocyle-
CTBJISIETCS MIPUMEPHO B TOM XK€ TMOPSAKE, YTO U TEPBUYHAS TOCY-
JapCTBeHHas perucTpanus opuandeckux Jul (cM. m1. VI 3akoHa o
TrOCYIapCTBEHHOM pPErvucTpaiuu).

ITpumeyaTenbHO MpaBWJiIo 1. 2 CT. 5 Ha3BaHHOro 3akoHa, Ijacs-
1Iee, 4To MPU M3MEHEHMU MMEIONIUXCS B TOCYJapCTBEHHOM peecTpe
CBeEHUIN paHee BHECEHHBbIe CBeAeHUsl coxpaHsiorcs. I[lomoOHoe
MPaBUIO 11eJIecCO0O0pa3HO BBECTU NMPU BHECEHUM M3MEHEHUI B 3aKO-
Hbl U WHBIE aKThl, C TEM 4YTOObI ObUIa BUIHA AMHAMHUKA COOTBETCT-
BYIOIIIMX HOPMATUBHBIX IOJOXEHUMN.

Kaxaomy npeanpuHuMaTes 0 MOJIE3HO 3HATh, YTO CBEAEHUS, CO-
Jepxalecss B TOCyIapCTBEHHOM pPEecTpe, SIBISIOTCS OTKPBITBIMU U
00IIeTOCTYITHBIMM, OTKa3 B UX MPEAOCTaBIeHUN He monyckaercs. M3
9TOTrO MpaBUJIa YCTAHOBJEHBI ABA MCKJIIOUEHMSI: HE MOTYT IPEIOCTaB-
JISIThCSI, KPOME Kak I10 3alipocaM OpPraHOB rocyaapCTBEHHOM BJacTU B
COOTBETCTBUM C UX KOMIIETEHIIMEl, MacHOpTHhIE NaHHbIEe (hu3nde-
CKMX JIUL[ U UX UIACHTUDUKAIIMOHHbIE HOMEpa HaJIOTOIMIaTebIIH-
KOB. He3aKoHHBII 0TKa3 B MpeAOCTaBJICHUU UM HECBOEBPEMEHHOE
npenocTaBieHue conaepxaiuxcss B EqmHoM rocymapcTBeHHOM pee-
cTpe IopuandecKux Jull uiu EaquHoM rocymapcTBEHHOM peecTpe MH-
JUBUIYaJIbHBIX TIpeANpUHUMATENE CBeleHUN W (MJIM) JOKYMEHTOB
00 MHBIX MPEeIyCMOTPEHHBIX 3aKOHOMATEJbCTBOM O TI'OCYIapCTBEH-
HOW perucTpalnuy IOpUIAAYECKUX JUIl U1 WHIUBULYAJTbHBIX TIPEATIPU-
HUMaTeJiell TOKYMEHTOB JIMllaM, 3aMHTEPECOBAHHBIM B MOJYyYEHUU
TaKuX CBEAEHUUN U (UMW) NTOKYMEHTOB, BJIEUET HaJOXEHUE aIMUHU-
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CcTpaTUBHOro mrpada Ha AOKHOCTHBHIX JIMII OPraHOB, OCYIIECTB-
JISTIOIIUX TOCYAapCTBEHHYIO PETUCTPALIMI0 IOPUANYECKUX JIUIL U WH-
IVBUAYaJIbHBIX IIpeAlIpuHUMaTelieil, B pa3mepe oT 10 go 20 MuHuI-
MaJIbHBIX pa3MepoB ormiaTel Tpyaa (4. 2 cr. 14.25 KoAIl P®).

7. 3aKOH O roCcyJapCTBEHHOI peTHCTpallMyd PeTyIupyeT OO
MOPSIAOK TOCYIapCTBEHHOM pEerucTpalliyd IOpUANYECKUX JIUI U WH-
IVBUAYaIbHBIX NpeanpuHuMarteeii. OCOOEHHOCTH TOCYyIapCTBEH-
HOM peTrucTpaluy IpedlIpUHUMATEILCKUX OpraHU3alliii yCTaHaBIM-
BaloTcs (pemepalbHBIMUA 3aKOHaMM 00 3TUX opraHusanusx. Ilpu ro-
CyIapCTBEHHOI peTuCTpaliiy IOCIEAHUX IIPUMEHSIOTCS B IEPBYIO
ouepenb coAepxXalluecs B TakKuUX elepalbHBIX 3aKOHAaX MMEHHO
0co0Oble HOPMBI, U JIMIIb IIPY MX OTCYTCTBUHU, HEXBATKE MCIOJIb3Y-
IOTCS JIsl pellleHUsI BO3HMKAIOIIMX BOIPOCOB IpaBMia Ha3BAHHOTO
3akoHa.

®enepanbHblii 3akoH oT 10 saBaps 2006 . Ne 18-D3 «O BHece-
HUY U3MEHEHHMI B HEKOTOphIe 3aKOHOJATeIbHbIe aKThl Poccuiickoii
Cl)ez[ep:su_u/m»1 JOmOoJHMI (deaepalbHbie 3aKOHBI «O0 OOIIECTBEH-
HBIX 00beAMHEHMAX» U «O HEKOMMEpPUYECKUX OpPraHM3allMsIX» HOBBI-
MU MpaBUJIaMM, KacalOIMMMUCS IIPOLEAYPhl TOCYIapCTBEHHOM peru-
cTpally CyOBEKTOB IIpaBa, MOAIANAIOIIMUX MON IeiiCTBHE Ha3BaH-
HBIX 3aKOHOB.

A. Cnemyer oOpatuTh BHMUMaHHE Ha CBSI3b C TOCYZAapCTBEHHOI
perucTpanueil 1esTeIbHOCTH OOIIECTBEHHBIX O0beAMHEHU — m00-
POBOJILHBIX, CaMOYIIPaBISIEMbIX, HEKOMMEpPYECKNX (DOPMUPOBAHUIA,
CO3JaHHBIX 10 MHUIIMATUBE TpaxiaH, OObeIMHUBIIMXCS Ha OCHOBE
OOIIHOCTY MHTEPECOB IJId pealm3alydy OOINUX lIejieil, yKa3aHHBIX B
yctaBe oOmIecTBeHHOro obobeauHeHusi. CorimacHo cr. 117 'K PO
OHM BIpaBe OCYIIECTBISATH IIPEANPUHUMATEIbCKYIO HESITEIbHOCTh
JIMIIb OJIsI JOCTVKEHUS 1IejIel, paay KOTOPBIX CO3IOaHBI, U COOTBET-
ctBytoliyo 3TuM 1ensam. 'K PP ycraHoBui, 4to ocobeHHOCTH Tpa-
BOBOI'O ITOJIOXKEHHUSI OOIIECTBEHHBIX O0OBbCAMHEHMI KaK y4aCTHUKOB
MpeaNnpPUHUMATEILCKIX OTHOIICHUI OIpeacsiorcs 3akoHoM. De-
IepanbHbI 3aKOH oT 19 mMasg 1995 r. Ne 82-D3 «O06 001IeCcTBEHHBIX
00beIUHEHUAX»  NOMYCKAeT CO3[JaHHe OOLIECTBEHHBIX OOBbEAMHE-
HUII B OOHOM M3 CIEOYIOIIMX OPraHM3allMOHHO-IIPABOBEIX (OPM:
oO0IIecTBeHHAsI OpraHM3alus; oOLIeCTBEeHHOE NBUXEHUE; OOIIeCT-
BEHHBI1 (DOHM; OOIIEeCTBEHHOE yYpexXIeHHe, OpraH oOIeCTBEHHOI

' C3 P®. 2006. Ne 3. Cr. 282.
> C3 P®. 1995. Ne 21. Cr. 1930; mocaennioo pegakuuio cM.: Denepais-
HbI 3akoH oT 10 stHBapst 2006 r. Ne 18-®3 // C3 P®D. 2006. Ne 3. Cr. 282.
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CaMOJCSITEeIbHOCTH; ToJuThudeckass maptus. B cT. J9 HaszBaHHOTO
3akoHa cOpMYIUPOBAHKEI TPEOOBAHUS, IPEIbIBIICMbIC K yUpEIU-
TeJISIM, 4YJeHaM W YyJacTHHUKAM OOIIECTBEHHBIX OObEIMHEHUI, U
MPUBOAUTCS MCUEPNBbIBAIOIINI MepedeHb JINI, KOTOPble HE MOTYT
BBICTYIIaTh B JAHHOM KadecTBe, HallpUMep MHOCTPAHHBIE TpaxaaHe
WK auiia 6e3 IpaXIaHCTBa, B OTHOIIEHUM KOTOPBHIX B YCTaHOB-
JICHHOM TIOpSIAKE MPUHSTO pellleHWe O HeXeJaTeJbHOCTU WX Ipe-
ObiBaHMs (MpoxuBaHus) B Poccuu, nuia, B OTHOIIEHUM KOTOPBIX
BCTYNMBIIMM B 3aKOHHYIO CHJIy pellleHHMEM Cyla yCTaHOBJIEHO,
YTO B WX JCHUCTBUAX COAEPXKATCS MPM3HAKU SKCTPEMUCTCKON mes-
TEeJIbHOCTH.

PaccMoTpuM KOPOTKO KaXAyl0 M3 OpraHM3allMOHHO-TPaBOBBIX
¢opM 0OIIECTBEHHBIX O0bEAMHEHUI:

a) obujecmeeHHOU opeanu3ayuell SIBISIETCS OCHOBAaHHOE Ha YJeH-
CTBE OOIIECTBEHHOE O0ObEAMHEHUE, CO3JaHHOE Ha OCHOBE COBMECT-
HOI NEesITETLHOCTU IJIs1 3alMThl OOIIMX WHTEPECOB U JOCTHXKEHUS
YCTaBHBIX 1IeJieli O0ObeIMHUBIIMXCS TpaxaaH. YneHamu oOIliecTBeH-
HOIl opraHu3allii B COOTBETCTBUM C €€ YCTaBOM MOTIYT OBbITh (pu3u-
yeckue Julla M IOpUANYEeCKUe JIMIla — OOIIEeCTBEHHbIE 00beanHe-
HUSI, €CIM MHOE HE YCTAaHOBJIEHO 3aKOHaMM 00 OTIEIbHBIX BUIAX
00ILIECTBEHHBIX 00beAUHEHUU. BpICcIIMIT pyKOBOASIIMIA OpraH 00-
IIECTBEHHO OpraHmM3aluu — cbe3n (KoHdepeHLusI) Wid ooIee
cobpanue. ITocTOSTHHO AEWCTBYIOIIMM PYKOBOISIIIMM OPraHOM 00-
IIECTBEHHO OpTraHu3alUy SIBJSETCSI BBIOOPHBIM KOJLJIETHAIbHBIM
opraH, TONOTYETHHIN che3ny (KOHGEepeHIIUN) WM obIleMy cobpa-
Huio. B ciayyae rocymapcTBEeHHOM peTMCTpaliiy OOIIECTBEHHON Op-
FaHU3alUU €€ TMOCTOSHHO ICUCTBYIOUIUNA PYKOBOASIIMNA OpraH OcCy-
IIECTBJSIET IpaBa IOPUAUYECKOro JIMIa OT MMEHU OOIIEeCTBEHHOM
OpraHu3aluy U UCIIOJHSET €€ 00SI3aHHOCTU B COOTBETCTBUM C YCTa-
BoM. O HEKOTOPBIX BUIAX OOIIECTBEHHBIX OpraHM3aluii U3AaHbl OT-
JeJbHbIE 3aKOHBI ;

0) obwecmeennbvim dgudiceHUem SIBJSIETCSI COCTOSIIEEe U3 yIaCTHHU -
KOB U HE MMEIOIlee WICHCTBA MAacCOBOE OOIIECTBEHHOE O0BbeAMHE-
HUe, Ipecienyollee ColMaabHble, IMTOJUTUUYECKUE U MHBIE OOIIeCT-
BEHHO IOJIe3Hble LEJIU, IMOAAepKUBaeMble yJaCTHUKAMM OOIIECT-
BEHHOTO ABMXeHMs. BhICIINII pyKOBOASIIUI OpraH OOILLIeCTBEHHOIO

' CmM., HanpuMep: PenepanbHblii 3aKoH oT 11 uions 2001 r. Ne 95-D3
«O nmonutudeckux naptusix» // C3 P®D. 2001. Ne 29. Cr. 2950; nmocieaHow0
pemakuuio cM.: DenepaabHblii 3akoH oT 12 mionst 2006 r. Ne 106-P3 // C3
P®. 2006. Ne 29. Cr. 3124.
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IBUXEHUS — Che3l (KoHdepeHIns) uim obmee cobpanme. Ilocto-
SSHHO IEWCTBYIOIIUM PYKOBOISIINM OPraHOM OOIIEeCTBEHHOTO IBU-
KEHUS SBJISIETCS BBIOOPHBIN KOJIETMABbHBIM OpTaH, MOTOTYCTHBIN
che3ny (KoHbepeHIIMn) Win obiieMy cobpanuio. B ciaydgae rocymap-
CTBEHHOM perucrpaiuu oOlIEeCTBEHHOTO JABUXEHUS €ro MOCTOSIHHO
MEeUCTBYIOMWI PYKOBOMSAIIMN OpraH OCYIIECTBIISIET TpaBa FOPUIM-
YeCKOTO JINIa OT MMEHM OOIIEeCTBEHHOTO IBUXEHMUS W WCTIOTHSET
€ro 00s13aHHOCTH B COOTBETCTBUM C YCTABOM;

B) obujecmeeHHbiM poHOOM SIBASETCS He MMEIOIIee YIeHCTBA 00-
IeCTBEHHOE O0BbeIMHEHNUE, IIeJIb KOTOPOTO 3aKiIioJaeTcs B (hOpMU-
pPOBaHUM MMYIIECTBA HA OCHOBE JOOPOBOJBLHBIX B3HOCOB, MHBIX HE
3alpelleHHBIX 3aKOHOM TMOCTYIUIEHW M MCTIOJb30BaHUM TaHHOTO
WMYIIeCTBAa Ha OOIIMECTBEHHO TIOJIE3HBIC IIeW. YUpeouTeld |
yIpaBsIoliMe UMYIIECTBOM OOIIECTBEHHOTO (poHIa He BIpaBe MC-
MOJIb30BaTh YKa3aHHOE MMYULIECTBO B COOCTBEHHBbIX MHTepecax. Py-
KOBOISIINI opraH oOmiecTBeHHOro (GoHma GopMUpPYEeTCS ero yupe-
IATeIMM W (M) YIaCTHUKAMM JUOO pelleHreM ydpemuTelei,
TIPUHSTHIM B BUIE PEKOMEHIAIIMI MU TIepCOHATbHBIX Ha3HAYCHW,
6o TyTeM W30paHWS yYyacTHUKAMU Ha che3ne (KOH(MEepeHIINH)
Wi obuieM cobpaHuu. B ciydae rocymapcTBeHHOW perumcTpaluu
o0lIeCTBEHHOTO (OoHIa MaHHBIA (DOHA OCYIIECTBISIET CBOKO Hdes-
TEeTBHOCTD B Mopsnke, npeaycMorpeHHoM 'K P® (cMm., B yacTHO-
ctu, cr. 118 u 119).

CosznaHue, neaTeIbHOCTb, peopraHu3anus W (M) TUKBUIAINAS
WHBIX BUIOB (DOHIOB (JaCTHBIX, KOPITOPATMBHBIX, TOCYIApPCTBEH-
HBIX, OOIIECTBEHHO-TOCYIAPCTBEHHBIX M IpP.) MOTYT PETYIMPOBATHCS
COOTBETCTBYIOUIMM 3aKOHOM O (hOHIaX;

T) obujecmeenHbiM yupexcoenuem SIBISIETCST He UMeolee WICHCTBA
00IIeCTBEHHOE O0BEIMHEHME, CTaBsINee CBOCH IIENbI0 OKa3aHUe
KOHKPETHOTO BHIa YCJIYT, OTBEYAOIIMX MHTEpecaM YIaCTHUKOB U
COOTBETCTBYIOIIMX YCTaBHBIM IIeJIIM YKa3aHHOTO OOBeIWHEHUS.
YnpaBieHue OOIIECTBEHHBIM YyUYpeXJAeHHWEM UM €ro UMYILIECTBOM
OCYIIIECTBIISIETCS TUIIaMU, Ha3HAauYeHHBIMU YUpemuTesieM (ydpemauTe-
JIMu). B COOTBETCTBUU C YIpeOUTEIHPHBIMU TOKYMEHTAaMU B oOIIe-
CTBEHHOM YYPEXXIEHUN MOXET CO3IaBaThCsl KOJUICTHMATbHBIM OpTaH,
M30MpaeMblii yIaCTHUKAMU, He SBISIOIMINUMUCS YIPEAUTEIIMU TaH-
HOTO YUIPEXICHUS W TOTPEOUTEISIMU €ro YCIyT. YKa3aHHBIM opraH
MOXEeT OTpenesIsiTh ComepkKaHWe IeSATETLHOCTA OOIIECTBEHHOTO Y-
peXIeHMWsI, MMETh TIPaBO COBEIIATEILHOTO Tojioca MPU yIpeauTelre
(yapenuTensix), HO He BIIpaBe PacIoOpSKaTbCs MMYIIIECTBOM OOIIe-
CTBEHHOTO YUYpeXIeHUs, €CIM WHOe He YCTaHOBJIEHO YUpeauTeIIeM
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(yupenutensimu). B ciydae rocymapCTBEHHO perucTpaluu OO0IIecT-
BEHHOIO YyYpeXAeHUsl JaHHOE YYPEeXIEHUE OCYUIECTBISET CBOIO
JIEeSITeJIbHOCTh B Tmopsake, ycraHoBieHHOM 'K P® (cM., B 4yacTHO-
ctu, cr. 120);

) OpeaHoOM OOWeCMBEeHHOI Camo0esmenbHOCMU SIBJISIETCST HE
MMelolee YJIeHCTBA OOIIECTBEHHOE OO0BbEeAMHEHHUE, I1IeJb KOTOpPO-
TO — COBMECTHOE pElIeHUE Pa3IMYHbIX COLIMAIBHBIX MPOOIEM, BO3-
HUKAIONIMUX Y TPpaXJIaH MO MECTY XUTEJbCTBA, PaOOThl WU y4yeObl,
HalpaBJeHHOE Ha YJOBJIETBOPEHUE TMOTPEOHOCTE HEeOrpaHUYEHHO-
ro Kpyra Jull, YbM WHTEPECHhl CBSI3aHbI C IOCTUXXEHUEM YCTaBHBIX
LejJe u peanusallde IporpaMm JaHHOTO OpraHa MO MECTy €ro
coznanus. OpraH oOIIECTBEHHON CaMOMAESITeIbHOCTU (popMUpyeTCs
MO0 MHUIMATUBE TpaxkaaH, 3aMHTEPECOBAHHBIX B PEIIEHUU yKa3aH-
HBIX MPOOJIeM, WU CTPOUT CBOIO pabOTy Ha OCHOBE CaMOYIMpPaBJICHUS
B COOTBETCTBUM C YCTaBOM, MPUHSITHIM Ha COOpPaHUU y4dpeAUTESIEN.
OpraH o0IlIeCTBEHHOI caMOIesSITebHOCTU HE MMeeT Haa co0oil BhI-
IIECTOSIIIMX OPTraHOB WX opraHu3anuii. B ciydae rocymapcTBeHHOM
perucTpaluuy opraHa OOIIECTBEHHON CcaMOAESITeJIbHOCTU OaHHBIN
opraH IpuoOpeTaeT IpaBa M MPUHUMAET Ha ceds1 00sI3aHHOCTU
IOPUANYECKOTO JINIA B COOTBETCTBUM C YCTaBOM.

Bce oOliecTBeHHBIE O0OBEIMHEHMSI, 32 MCKJIIOYEHUEM ITOJUTHUYEC-
CKUX MapTuii, MOryT (yHKIIMOHUPOBATh 0€3 TOCyIapCTBEHHOW pe-
ructpaiuu. Ho rocymapcTBeHHasi perucTpaiusi Ka4eCTBEHHO MEHSI-
€T UX CTaTyCc — TOJIbKO B pe3yjbTaTe TaKOW perucTpaiuu HemoJu-
TUYEeCcKre OOIIeCTBEeHHbIe OObeAUMHEHUSI IPUOOpETaOT IIpaBa
IOPUANYECKOTO JIMIlA, CTAHOBSITCS CYyObEKTaMU TpakJaHCKOTO TpaBa
U MOTYT, B YAaCTHOCTH, OCYILECTBJISATh MPEANPUHUMATEIbCKYIO NesI-
TEJIbHOCTb.

TocymapcTBeHHast perucTpauusi OOIIECTBEHHBIX OObeIMHEHUM
OCYIIECTBJISIETCS B COOTBETCTBUM C 3aKOHOM O TOCYAapCTBEHHOM
perucTpauuu C ydyeToM ycTaHOBJIeHHOro PdeaepaibHBIM 3aKOHOM
«O0 00I11IeCTBEHHBIX OOBEAUHEHUSIX» MOPsSIIKA WX TOCYAapCTBEHHOM
peructpauuu. Ilopsimok 3akperuieH ceilyac B OOHOBJIEHHBIX CT. 19,
21 u 23, ¥ OH CTPYKTYpPHO U COJAEPXKATEIbHO CXOX C MOPSIIKOM TO-
CYHApCTBEHHON pPETrUCTpallUM HEKOMMEPUYECKUX OpraHu3aluii, o
KOTOpPOM OyIeT CKa3aHO HUXE.

b. Hexommepueckue opraHusalydy, MOAO0OHO OOIIECTBEHHBIM
00bEeIUHEHUSIM, TIOAJIEXAT TOCYIapCTBEHHOW perucTrpanuu B COOT-
BETCTBMU C 3aKOHOM O TOCYJAapCTBEHHOM peTHCTpaluu C Y4eTOM
MopsiKa X TOCYIapCTBEHHOM perucrpaiuu, yctaHoBieHHoro Pe-
JepaIbHBIM 3aKOHOM «(O HEKOMMEPYECKUX OpraHu3auusx» (B pei.
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®enepanbHoro 3akoHa ot 10 guBapst 2006 r. Ne 18-®3). YcraHOB-
JICHHBI TOPSIIOK PacIpOCTPaHSIeTCs He TOJIbKO Ha OTEYECTBEHHBIE
HEKOMMEpUYeCKre OpraHu3aluy, HO U Ha CTPYKTypHBIE MOApa3e-
JICHUS MHOCTPAaHHBIX HEKOMMEPYECKMUX HEIPaBUTEIbCTBEHHBIX Op-
raHM3aluii, a TakXKe Ha CTPYKTYpPHBIE MOApa3aeieHUs] MEXIyHapOmI-
HBIX opraHu3anuii (00beAMHEHNM) (majlee — MHOCTpaHHBbIE HEKOM-
MepYeCKMe HEIPaBUTEIbCTBEHHBIC OpTaHU3AINN).

H3meHeHus, BHeceHHBIe B DenepanbHblil 3aKoH «O HeKOMMepue-
ckux opraHuzauusax» MenepanbHbiM 3akoHOM oT 10 sauBapg 2006 r.
Ne 18-dD3, BoI3BaIM LIMPOKUI MEXIYHAPOIHBINA PE3OHAHC M aKTUB-
HBII MPOTECT HEKOTOPHIX JIUIl, UMEHYIOIIMX Ce0sI NpaBO3alUTHUKA-
MU, BHYTPM CTpaHBl. B KadecTBe mpemiora CChUIaJMCh Ha Hapylle-
HUS MPUHIIUIIOB AeMOKpaTun. HemoBOJBCTBO OBLIO CBSI3aHO TJIaB-
HBIM 00pa3oM C Y3aKOHEHHEM KOHKPETHBIX MEP TOCyIapCTBEHHOTO
KOHTPOJIS 3a COOMIOAeHNEM HEKOMMEPUYECKMMMU OpPraHu3alusIMu 1
MHOCTPAaHHBIMU HEKOMMEPUYECKUMM HEIPaBUTEIbLCTBEHHBIMM Opra-
HU3aIUSIMUA POCCUIMCKOIO 3aKOHOMATEIbCTBA U MEpP MX IOpUANYE-
CKOIl OTBETCTBEHHOCTHM 3a HapylleHHue IlocieaHero. Yurareasm
y4eOHHMKA 11eJIecO00pa3HO CaMOCTOSTEIbHO O3HAKOMMUTBLCS C Ha-
3BaHHOW penmakuueit PenepalbHOro 3akoHa «O HEKOMMEpPUECKHUX
OpraHm3alusx», ¢ TeM YTOObl CaMUM YOEAUTHCS B HaAyMaHHOCTH
pa3BsI3aHHOM BOKPYT Hee ITyMUXM.

YTo KacaeTcs CIELMAaIbHOTO IOpsSIKa roCyIapCTBEHHOMN PEerucr-
pallMy HEKOMMEPUYECKMX OpraHu3aliuii, TO IepBOe M camMoe SpKoe
OTJIMYME €T0 OT OOIIEro IopsaKa COCTOMT B TOM, YTO B Hell y4acTBY-
10T 1Ba (heepalbHBIX OpTaHa UCTIOJHUTEIbHOM BIACTU: PEeIIeHUE Ofl-
HOT'O TOCYIapCTBEHHOTO OpTraHa O PEerucTpalluy OTAEJIEHO OT HeIllo-
CPEICTBEHHO CaMOM perucTpanuu, IMPOBOAUMON APYTMM TOCYIapCT-
BEHHBIM OpTraHoOM. Takoii Xe MOpSI0K BBEIEH IS TOCYIapCTBEHHO
peTucTpaliii U HEKOTOPHIX XO3SMCTBYIOIINX CYOBEKTOB, HallpuMep
0aHKOB, IPYIMX KPEIUTHBIX OpraHu3aiuii ¥ TOPTOBO-IIPOMBIIIICH-
HBIX MMAJIaT, a TAKXe BCEX OOIIECTBEHHBIX OOBETUHEHUN.

I[TomHoMoOUMsT Mexay OOOMMM OpTraHaMM [IENSITCS CJIEIYIOIIUM
oOpa3omMm. PemreHue o rocyaapcTBeHHOU peructpauuu (00 oTKase B
roCyJapCTBEHHOM perucTpalnyi) HEKOMMEpPUYEeCKOil OopraHM3aluu
MpuHUMaeT pedepaTbHbIi OpraH MCIIOJHUTEIbHON BIACTU, YIIOJ-
HOMOYEHHBI B cdepe perucrpaiuyd HEeKOMMEPUYEeCKMX OpraHu3a-
Ui, WIK €ro TeppUTOPHAIbHBIN opraH. Ero Ha3BIBaIOT ynoaHomo-
yeHHblll opead. B HacTosiee BpeMs UM sBiasieTcss MuHwoct Poccuu.
B cr. 13' ®enepanbHoro 3akoHa «O HEKOMMEPUECKHUX OpraHM3alli-
sIX» TMPUBEAECH MCUYEPIIBIBAIOIINN ITepeuyeHb TOKYMEHTOB, KOTOpPHIE

7 AKwmnckuii "TIpennpuHuM.Ipaso”
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HEOOXOAUMO MPEACTABUTH B YIIOJHOMOYEHHBIA OpraH Mjisl rocyaap-
CTBEHHOI peTMCTpallMi HEKOMMEPUYECKOU opraHuM3alluu. YKa3aHbl
0COOEHHOCTU JOKYMEHTOB, IPENCTaBISIEMbIX IJIsI TOCYIapCTBEHHOM
pErucTpalui UWHOCTPAHHOU HEKOMMEPUYECKOW HENMPABUTEIBCTBEH-
HOU OpraHuU3alunu.

Buecenue B EnuHBIN TocymapCTBEHHBIM peecTp IOPUANYECKUX
JIAL] CBEICHUI O CO3IAHUU, PEOPTaHU3ALUUA U JIUKBUIALUUA HEKOM-
MEpUYeCKMX OpraHu3aluii, a TakKxke MHBIX MPEeAyCMOTPEHHBIX (hele-
paJbHBIMU 3aKOHAMU CBEICHUU OCYIIECTBISET pecucmpupyroujuil
OpeaH Ha OCHOBAHUU DPEUIEHUS YIMOJHOMOYEHHOIO OpraHa O COOT-
BETCTBYIOIIIEHl TOCYIapCTBEHHOW perucrpainuu. TakuMm OpraHoM B
Hactosiee Bpemsa siBisietcst @HC Poccun.

YHonTHOMOYEHHBIN OpraH IIOCje MPUHSITUS PEeLIeHUs O Tocy-
IapCTBEHHOW pPETrUCTpallid HEKOMMEPYECKOW OpraHu3alluu Ha-
MpaBJsieT B PETUCTPUPYIOLIMIA OpraH CBEIEHUS U JTOKYMEHTHI, HE-
00XOIMMBIE IS OCYIIECTBJACHUSI IMOCAeAHUM (YHKIMKA IO Bede-
Huio EnmHOro rocymapcTBeHHOTO peecTpa lopuamyeckux JuH. Ha
MX OCHOBAaHUM PETUCTPUPYIOIINI OpraH B CPOK He 0oJiee 4eM IISITh
paboyux JHEW Co AHS TOJYYeHUSI HEOOXOMMMBIX CBENEHWM U NOKY-
MEHTOB BHOCUT B EOMHBINA ToCymapCTBEHHBIN peecTp IOPUANYECKUX
JIMI COOTBETCTBYIOLIYIO 3alUCh W HE IMOo3aHee pabouyero nHS, cle-
JIYIOIIEro 3a MHEM BHECEHMs TaKoil 3arucu, cooblaeT od 3ToM B
OpraH, MPUHABIIUKN pEUIEHUE O TOCYIAPCTBEHHOW PErMCTpalluU He-
KOMMEPYECKOW OpraHu3aluu.

YnolHOMOYEHHBIM OpraH He IMO3[Hee TpeX pabdodyux ITHEU co
IHS TOJYyYEHUS OT PErucTpUpylollero opraHa MHGoOpMauuu o
BHeCEHUM B ENUHBIA TOCymapCTBEHHBII peecTp OPpUAUYECKUX
JIUL 3alIMCU O HEKOMMEPUYECKON OpraHu3aluu BBIAAET 3asIBUTEIIO
CBUJIETEJBCTBO O I'OCYNapCTBEHHOUW perucTpanuuu. YIOTHOMOYEH-
HBIE OpraH BeOeT TakXke peecTp (UIMaloB W MPEACTaBUTEIbCTB
MHOCTPAHHBIX HEKOMMEPYECKUX HEMPABUTEIBLCTBEHHBIX OpraHu3a-
107078

Muntoct Poccun mpukazom ot 25 mapta 2003 r. Ne 68 yrBepmut
ITpaBuiia paccMOTpeHUSs 3asiBJIEHUN U MPUHATUS MUHUCTEPCTBOM
toctuiun P® U ero TeppuTopuaibHBIMU OpTaHAMM PELIeHUSI O TO-
CYyIapCTBEHHOM perucTpaluy TOProBO-MPOMBIIUICHHBIX Iajar, 00-
IIECTBEHHBIX OObEAMHEHUI, B TOM YHCJE MOJUTUYECKUX MapTHUA,
MpodCco030B U HALUMOHAILHO-KYJIbTYPHBIX aBTOHOMU M I[lpaBuia
pPacCMOTPEHUS 3adBJICHUM U MPUHATUS PELIEHUS O TOCYHapCTBEH-
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HOW PETUCTPALMUA PEIUTUO3HBIX OpraHuW3auuii MUWHUCTEPCTBOM
toctuuu P® 1 ero TeppUTOpPUANIBbHBIMU OPraHaMu .

B rocymapcTBeHHOU perncTtpani HEKOMMEPYECKOW opraHu3a-
I MOXET OBITh OTKA3aHO MO CJIEIYIOIIUM OCHOBAHUSM: €CIU y4-
penuTeNbHbIE JOKYMEHTBI HEKOMMEPUYECKOU OpraHU3alluy MPOTUBO-
pevar KoHnctutynuu P® u 3akoHonmatenbcTBy Poccuiickoit denepa-
IIW; €CTA paHee 3aperuCTpUpOBaHA HEKOMMEpUYECKas OpraHu3anus
C TaKAM X€ HAMMEHOBAHUWEM; €CIIM HaMMEHOBAaHWE HEKOMMeEpUe-
CKOW OpraHM3aiuu OCKOPOJISIET HPABCTBEHHOCTh, HAllMOHAJIBHBIE U
pENUTUO3HBIE YYBCTBA TpaXdaH; €CIM HEOOXOAUMBIE IS TOCYAapCT-
BEHHOM perucTpaluu IOKYMEHTHI, NpeaycMoTpeHHble Denepaib-
HBIM 3aKOHOM «O HEKOMMEpPUYEeCKUX OpraHu3alusIX», MpeAcTaBIeHbI
HE TIOJIHOCTBIO, 1100 0(DOPMIIEHBI B HEHAJIEXAIIEM TTOPSAKE, TNOO0
MPENCTaBIEHBI B HEHAJIEXAIIIUI OpTaH; €CIv JIMIO, BBICTYITUBIIEE B
KayecTBE yYpPEIUTENs] HEKOMMEPUYECKOU OpraHU3alliv, HE MOXET
OBITh yupeauTesneM. B cr. 23' HazsBaHHOro 3aKOHA BbIAEIEHBI TAKKeE
JIOTIOJTHUTEJIbHBIE OCHOBAHUSI OTKa3a B TOCYJAapCTBEHHOU perucTpa-
I WHOCTPAHHBIX HEKOMMEPUYECKUX HETPABUTEIBCTBEHHBIX Opra-
HU3aUUU.

OTKa3 B rocyJapCTBEHHOI perucTpaluu HeKOMMepUYecKoi opra-
HU3AIAY MOXET OBITh OOKAJIOBAaH B BHILIECTOSIIIIUI OPraH WU B CyI.

8. Ha mpakTuke BcTpeyaloTcs ciayyau, KOrja TpaxiaaHe W opra-
HU3alW HAYWHAIOT 3aHUMAThCS NPEANIPUHUMATEILCTBOM 0€3 TOCY-
TAapCTBEHHOW pETUCTPalli¥, OMPABIBIBASsI CBOW NEUCTBUS TATOTaMWU,
CBSI3aHHBIMHU C TIpoOleaypaMu ee TpoxoxaeHus. [locTymaTe Takum
00pa3oM He cleqyeT HU MPU KaKux obctosTenbcTBax. [loMumo Toro
YTO B CyJeOHOM MOpSIAKE OYyOyT B3BICKAHBI B OIOMXET MOJTYYECHHBIE
IOXONBI, TIOCJIEMYeT TakKXe MPUBICUYEHUWE K aIMUHUCTPATUBHOU M
YTOJOBHON OTBETCTBEHHOCTU. OcCylIeCTBIEHUE MpPeANpUHUMATEb-
CKOU AEeATEIbHOCTU 0€3 TOCYyTapCTBEHHOUW PETUCTpAlUM B Ka4eCTBE
WHIWBUAYATBbHOTO MPEANPUHUMATENS WU 0€3 pEeTUCTpallii B Kade-
CTBE IOPUINYECKOTO JIWIA BJIEYET HAJOXEHUE aIMUHUCTPATAUBHOTO
mTpada B pasmepe oT 5 g0 20 MUHUMAJbHBIX pa3MepoB OIIAThI
mpyma (4. 1 ct. 14.1 KoAIl P®). J/lena Takoro poga paccMaTpuBaiOT
cynpu. Ecnu ke 3To AesiTHWE MPUYMHUIIO KPYIMHBIN yIiepO rpaxna-
HaM, OpTaHU3alMsIM WIN TOCYyAapCcTBYy JIUOO COMPSIKEHO C W3BIIEYE-
HUEM J0XOJa B KPYMHOM pa3Mepe, TO HACTYMAaeT YroJIOBHAasl OTBET-
CTBEHHOCTb, mpeaycMoTperHas cT. 171 YK PO.

BHA. 2003. Ne 24.
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IMopoii ocTpo CTaBUTCS BOIMPOC 00 OTBETCTBEHHOCTHU ToOCyAap-
CTBa 3a pe3yJibTaTbl 9KOHOMUYECKOW HESITeJbHOCTU 3apeTUCTpu-
POBAaHHOM WM MpPeANPUHUMATEILCKON oOpraHu3zanuu. Bce MbI
IMOMHMM MHOTOTBICSIUHBIE MWUTHUHTHM BO3MYIICHHBIX BKJAaI4MKOB
AO <MMM», «Hapa», «Pycckuit [lom «Cenenra», «Bnacresmna» u
MHOTHUX JPYIMX Pa30pUBLIMXCS XO3SUCTBYIOIIMX CYyOBEKTOB. OHU He
CyMeNIM BBITIOJHUTh B3SIThIe Ha ceOs 00s3aTeNbCTBA, B PE3YJIbTaTe
Yero TpaxaaHe MOTepsUIM CBOM HaKOIUIEHWs. MUTHHTYIOLIHUE Tpebo-
BaJIK: MOCKOJIBKY TOCYIapCTBO He 00ECIEeYnIo 3aKOHHOCTU B JesI-
TEJIbHOCTU Y3aKOHEHHBIX UM OpTaHU3allMii, TO MyCTh CaMO PacCuu-
TBIBaeTCA 3a WX JOJITH.

IMomo6HBIE TIpeTeH3UMM He OCHOBAHBLI Ha 3aKoHe. [ocymapcTBo B
JINLIE OPTaHOB, BEAyIIMX PETUCTPALUIO IOPUAMYECKUX JIWIL, 00s13a-
HO TIPM UX PETrUCTpPallMM IMPOBEPUTH COOJIONEHUE TIPABOBBIX HOPM,
PETYIUPYIOIINX TMOATOTOBUTENBHYIO pabOTy MO CO3AAHMIO TIPEAIpU-
HUMAaTEeNbCKOW OpraHM3anuy, IPaBOMEPHOCTh €€ YUPEAUTEIbHBIX
IOKyMeHTOB. JlambHeiilllee 3aBUCUT OT Hac ¢ Bamu. [paxmaHe,
WHbIE YYACTHUKU COIMATIBHOTO OOIIEHUS BOJIbHBI CaMU pelllaTh, C
KeM 3aKJII04aTh JOTOBOPHI KYIUIM-TPOAAX U, B Kakue OaHKU, WHBIE
KpeAUTHBbIE OpraHW3alluM BKJIAAbIBAaTh CBOM IEeHBIU. Puck npucyuy
He MoAbKo cyOseKmam npeonpuHUMamensckoil desmenvHocmu. Pucky-
om u me, Kmo ecmynaem ¢ HUMU 8 0en08ble KOHMAaKmbl. 3aBUCH-
MOCTh 3/IeCh TaKOBa: 4eM OoJibllle Ojiar MO CPaBHEHMIO € APYTUMU
OpraHu3alnusIMu o0ellaeT KOHKpETHas MpeAnpuHUMATEIbcKast Op-
raHu3alus, TeM OoJIbllle PUCK IMOTEPSITh BCE WIM HE MOJYYUTh 0be-
LIAHHOTO.

9. Tlopsinok peopraHu3aluv U JUKBUAALIMU XO3SHUCTBYIOLIMX
CyOBEKTOB — IOPUAWYECKUX JIUI[ 3aBUCHUT TJaBHBIM 00pa3oM OT
IBYX (haKTOPOB: OCHOBAaHMIA, IO KOTOPBIM MPOU3BOISTCS 3TU IPO-
Lenypsl, W OPTaHM3alMOHHO-IIPAaBOBOW (OPMBI CyOBEKTa IIpemd-
MMPUHUMATENIbCKOM AesiTeibHOCTH. OOIIMe mpaBOBble HOPMBI, YC-
TaHaBJIMBAIOIIME 3TOT MOPSAOK, M3JI0XeHbI B vacTu mepBoit 'K
P®, a Gonee KOHKpeTHBIE, OTHOCSIIMECS K TOW WJIM WHOM opra-
HU3aLMOHHO-MIPaBoBOi (popMe, — B 3aKOHax o HUX. Tak, peopra-
HU3AIUI0 U JIMKBUIALMIO CEJIbCKOXO3SIMCTBEHHBIX KOOIEPaTUBOB
peryaupyer 1. VIII ®denepanbHoro 3akoHa oT 8 gekabps 1995 .
Ne 193-D3 «O ceabCKOXO3SIMCTBEHHON KOOTepalun»; aKIMOHep-

Hbix obmectB — i II ®enmepanbHOro 3akoHa OT 26 aekaops
1995 1. Ne 208-®3 «O6 akLMOHEPHBIX OOIIECTBaX», MOTPEOUTEIb-
ckux obuiectB — mi. VII 3akoHa P® «O moTpeOGUTENbCKOM KOO-

nepauun (IMMOTPeOMTEIILCKMX OOIIecTBaxX, WX coio3ax) B Poccum-
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ckoit ®enmepanumn» (B pen. PemepalbHOTro 3akoHa oT 11 wmions
1997 r. Ne 97-®3)'. KOHKpeTHble NPUYMHBLI PEOPraHU3ALUU U
JIMKBUAALIMN XO3SUCTBYIOIIUX CYOBEKTOB OBIBAIOT CaMBIMU Pa3HBI-
mu. Ho Bce OHM Tak wiu MHadye OOYCIOBJICHBI HEJIECTKUMM ITyTSIMU
¢opMupoBaHMs PBIHOYHOM 3KOHOMMKM, CBSI3aHBI C Iepepaciipe-
IeJIeHHMeM KaluTaja, 0opb0oii 3a mepelneil COOCTBEHHOCTH.

JleiicTByIOIIee 3aKOHOAATENIBCTBO BOCIPUHSIIIO paHee CYIIECTBO-
BaBIlKe ()OPMBI PEOPraHU3AINHN IOPUINYSCKUX JINIL: CIUSHUE, TPU-
CoeMHEeHWe, pasjielieHre, BblAeIeHHe, mpeodpasoBaHue. CaMbIM
CYIIECTBEHHBIM TPAaBOBBIM IPH3HAKOM BCEX IATH (POpPM peopraHu-
3allMM SABJISIETCS HaJIWYKWe B HUX IpaBollpeeMcTBa. JlaHHOe 06CTOSI-
TEJIbCTBO HAIJICXUT YYUTHIBATh MPEXIEC BCEro, MPUHUMAs pelleHHe
0 peopranuszanuu. [1pu CIUSHUM IOPUIWNYECKHX JIUIL TIpaBa U 00sI-
3aHHOCTU KaXIOTro M3 HUX IepeXOasAT K BHOBb BO3HUKIIEMY IOpH-
IUYECKOMY JIMIY B COOTBETCTBMU C IepemaTOYHbIM akToMm. Ilpu
MPUCOEANHEHNN OPUINIECKOTO JIMIA K IPYroMy IOPUINYECKOMY
JIUIY K TTOCJeIHEMY TMEepeXOmsT MpaBa M OO0SI3aHHOCTU TIPHUCOCIM-
HEHHOTO IOPUANYECKOTO JINIIa B COOTBETCTBUM C MEPEAaTOYHBIM aK-
ToM. Ilpm pasmesleHMM IOPUANYECKOTO JIUIIA €ro MpaBa U 00sSI3aHHO-
CTU TIEPEXOASIT K BHOBb BO3HUKIIMM IOPUAWYECKHUM JIMIIAM B COOT-
BETCTBMHM C pa3fcJUTeNbHBIM GajgaHcoMm. [lpu BbIIENEHUM U3
CcOoCTaBa IOPUIWYECKOIO JHUIA OJHOTO WM HECKOJBbKHMX IOpUINYeE-
CKHUX JIMI K KaXIOMy M3 HUX IEPEeXOAST MpaBa U OOSI3aHHOCTH pe-
OPraHMW30BaHHOIO IOPUANYECKOTO JIUIA B COOTBETCTBUM C pa3meiiu-
TeJbHBIM OanaHcoMm. [lpu mpeoOpa3oBaHMU HOPUIAMIECKOTO JIHMIIA
OIHOTO BUIA B IOPUIMYECKOE JIMLO APYroro Buaa (IIpyu U3MEHEHUHU
OpraHMU3alMOHHO-TIPaBOBOM (POPMBI) K BHOBh BOZHUKIIEMY IOPUI-
YECKOMY JIMILYy TIEPEeXOIsT IpaBa U 00SI3aHHOCTU PEeOPraHU30BaHHO-
r0 IOPUINYECKOTO JIMIIA B COOTBETCTBUM C IMEPEIaTOYHBIM aKTOM.

CoriacHO 3aKOHOAATEJIbCTBY pEIIEHHEe O PeOpraHU3aluu B JIIO-
00if M3 YCTAaHOBJICHHBIX (DOPM BIIpaBe MPUHSITh CaMO IOPHINYECKOE
JIUIIO: €Tr0 y4peauTeau (YYacTHUKM) JIMOO OpraH IpUINYECKOTro JIv-
I1a, YIIOJHOMOYEHHBIM Ha TO YYpPeAUTSIbHBIMU TOKyMeHTamu. JIBe
(GopMBI peopraHM3allMi IOPUANIECKOTO JIMIIA — €ro pasiaecHHe
WU BBIICIECHHE M3 €r0 COCTaBa OMHOIO WM HECKOJBKUX IOpUINYC-
CKUX JIMI[ — MOTYT OBITh OCYIICCTBJEHBI MPOTUB BOJM IOpHIHYE-
CKOTO JIMIIA TT0 PEIICHUIO YIOJTHOMOYEHHBIX TOCyIapCTBEHHBIX Op-

' C3 P®D. 1997. Ne 28. Ct. 3306; mocnenHon peaakuuio cm.: Oerepaib-
HbI 3aKOH oT 21 Mapta 2002 r. Ne 31-®3 // C3 P®. 20'02. Ne 12. Cr. 1093.
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TraHOB WJIM 10 pelieHuIo cyna. Ciaydyau TakKuX peopraHu3aluil ycra-
HaBJIMBAIOTCA JIMIIb 3aKOHOM (00 3ToM cM. Temy 10).

I'maBHBIMU TOKYMEHTaMHU, C KOTOPbIMU CBSI3aHbI MPaBOMPEEMCT-
BO U WHBbIE OpUAMYECKUE TOCIEACTBUSI peopTaHU3alMU, SBISIOTCS
nepeaaToyHblid akT (IIpU CIAUSIHUU, TIPUCOEIMHEHUU, Mpeobdpa3oBa-
HUM IOPUIMYECKOTO JIMIa OJHOTO BUIA B IOPUIMYECKOE JIMIIO IpY-
TOro BUAA) U pa3fejvTeNbHbIN OanaHc (TIpU pasneeHuU, Bblaese-
Huu). IlepenaTouyHblii aKT W pa3neauTeSbHbIN OajlaHC MOJXKHBI CO-
nepXaTh TMOJIOKEHUSI O TPaBONPEeeMCTBE IO BCEM 00s13aTeNbCTBAM
peopTraHU30BaHHOTO IOPUANYECKOTO JIMlla B OTHOIIEHUWU BCEX €ro
KPEAUTOPOB U JOJXKHUKOB, BKJIIOYasi U 00s13aTesIbCTBa, OCIapuBae-
Mble cTopoHamu. [lepemaTouHbIfi akT W pa3meJUTeNbHbII OanaHC
YTBEPXKIAIOTCSA yupeauTeasiMu (yJacTHUKaMM) IOPUAMYECKOro Juiia
WX OPTaHOM, MPUHSBIIUM pElIeHUEe O PeopraHU3alluM pUInde-
CKOro Jiilla, U TPEACTABISIOTCS BMECTE C YYPEAUTEIbHBIMU JNOKY-
MEHTaMHu ISl TOCYAapCTBEHHON perucTpaluyd BHOBb BO3HUMKIIMX
IOpUINYECKHUX JIUI] WK BHECEHUS] U3MEHEHWU B yUYpeAuTeSbHbIE N0-
KYMEHTBI CYLIECTBYIOILErO topuauyeckoro jguiia. HempeacrasieHue
BMeCTe C YYpeaUTeJbHbIMU TOKYMEHTAMU COOTBETCTBEHHO Mepena-
TOYHOTO aKTa WIM pa3leuTeJbHOrO OanaHca, a Takke OTCYTCTBUE B
HUX TIOJIOXEHUI O TMpaBONpeeMCTBE IO 00s3aTebCTBAaM pEeOpraHu-
30BaHHOIO IOPUAMYECKOTO JIMIla BJIEKYT OTKa3 B TOCYIapCTBEHHOM
perucTpaluyd BHOBb BO3HUKIIUX IOPUAMYECKUX JIMII.

IOpuanyeckoe U0 cUUTAETCS peOPraHM30BaHHBIM, 32 UCKIIIO-
YyeHHeM cllyyaeB peopraHu3aliluu B ¢opMe MPUCOEIUHEHUS, C MO-
MEHTa TOCYIapCTBEHHOM perucTpaluyd BHOBb BO3HUKIIMX IOPUAM-
yeckux auil. [lpu peopraHu3aluu OPUAMYECKOTO Jjuiia B ¢dhopme
MPUCOENVMHEHUsT K HEeMYy APYroro 0OpUAWYECKOTO Jiulia TepBoe M3
HUX CUMUTAETCsl PeOpraHM30BaHHBIM C MOMEHTa BHeceHUs B Enu-
HBI/i TOCYNapCTBEHHBI peecTp IOpUIMYECKUX JUIL 3alMucu O Tpe-
KpallleHUHU AESITeIbHOCTU MPUCOEAMHEHHOTO IOPUINYECKOro Julia.

3akoH 0co00 BbIIEASET MPOLEAYphl, HalpaBieHHbIe Ha obecre-
YyeHue TMpaB KPeIUTOPOB PEOPraHU3yeMOro I0pUanYecKoro Jauia, ra-
paHTU UX coOMOAcHUA. YupenuTeau (YYaCTHMKM) IOPUANYECKOrO
JINLIAa UM OpraH, MPUHSBILIWE pellIeHe O peopraHU3alluu IopuaInde-
CKOro Juia, o6si3aHbl MUCbMEHHO YBEIOMUTb 00 3TOM KpPEAUTOPOB
peopraHu3yeMoro wpuanyeckoro jguiia. Kpeautopsl He MOTYT Ka-
KMM-J1M060 00pa3zoM BOCIPENSATCTBOBATb MCIIOJHEHUIO TMPUHSTOTO
0e3 MX ydyacTusl pellleHus o peopraHusauuu. Kpeautop peopraHu-
3yeMOro IOpUAMYECKOTO JiMila BIIpaBe JIMIIbL MOTpedoBaTh IMpekpa-
IIEeHUS WU TOCPOUYHOI'O0 MCIOJHEHUs 00s3aTeIbCTBA, NOJKHUKOM
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MO0 KOTOPOMY SIBJSIETCS 3TO IOPUAMYECKOE JUIO, U BO3MEIIEHUS
yobITKOB. Eciin paznenuTenbHbINl OajaHC HE JaeT BO3MOXHOCTU OIl-
peleuTh TIpaBONpeeMHUKA PEOPTaHU30BAHHOTO IOPUIUYECKOTO JIU-
11a, BHOBb BO3HUKIIINWE IOPUIUYECKUE JIMIIAa HECYT COIUIAPHYIO OT-
BETCTBEHHOCTb IO 00sI3aTe/IbCTBAM PEOPTaHU30BAHHOTO OPUINYE-
CKOTO JIMIIA Mepes ero KpeauTopaMu.

ITo obGuieMy mpaBuly X0O3sIHCTBEHHBIE TOBapUIlleCTBa U OOIIeCTBa
OJHOTO BUjJa MOTYT MpeoOpa3oBaThCs B XO3SUCTBEHHbIE TOBAPUILIE-
CTBa U OOIIIeCTBa IPYroro BMIa WKW B MPOU3BOACTBEHHbIE KOOMepa-
TUBBI MO pEIIEHUIO 00IIero coopaHus y4aCTHUKOB. B yacTHocTH,
0011IeCTBO ¢ OTpaHUYEHHON OTBETCTBEHHOCThIO BIpaBe Mpeodpaso-
BaThCsl B aKIITMOHEPHOE OOIIECTBO WM B MPOU3BOJACTBEHHBIN KOOMe-
patuB. B cBo ouepenb, akIIMOHEpPHOE OOIIECTBO BIIpaBe mpeodpa-
30BBIBATHCSI B ODOIIECTBO C OTPAHUYEHHOUW OTBETCTBEHHOCTHIO UJU B
MPOU3BOJICTBEHHBIN KOOTEpaTHB, a Tak:Ke B HEKOMMEPUYECKYIO opra-
Huzauuio. [Ipou3BOACTBEHHBIN KOOMEPaTHUB MO €IUHOTJIACHOMY pe-
IIEHUIO €ro YJIEHOB MOXET Mpeo0pa3oBaThCsl B XO35IHCTBEHHOE TOBA-
pUIIeCTBO UM obOuiecTBo. IIpu mpeobpazoBaHMM TOBapUILECTBA B
0O0IIIECTBO WJIM TPOU3BOJICTBEHHBIM KOOTEPATUB KaXKIbI MOJHBIN
TOBapUIll, CTABIIMI YYaCTHUKOM (aKIIMOHEpOM) OOIIEeCTBa, YIEHOM
MPOU3BOJCTBEHHOTO KOOMEpaTuBa, B TEUEHUE NIBYX JIET HECET CcyOcu-
JUApHYIO0 OTBETCTBEHHOCTh BCEM CBOMM UMYIIECTBOM MO OOsi3aTeNb-
CTBaM, MepelieanuM K O0IIeCTBY, MPOU3BOJCTBEHHOMY KOOTIepaTH-
By OT TOBapHILIECTBA.

B nmpeanpuHUMaTeNbCKOW MpakTUKE HEPEJIKO BCTAET BOIMPOC O
BO3MOXHOCTU U IOPUINYECKUX MOCIEACTBUSIX MPEeOoOpa3oBaHUS XO-
3ACTBEHHOTO OOIIECTBA B paMKax OJHOW M TOU Xe opraHu3allMoH-
HO-TIPaBOBOW (POpPMBI IOPUAUYECKOTO JIMIA, & UMEHHO 3aKPbIThIX
aKIIMOHEPHBIX OOIIECTB B OTKPHITHIE U OTKPHITHIX B 3akpbiThie. Co-
BMECTHOE MOCTaHOBJeHUe TjeHyMoB BepxoBHoro Cyma P® u Beoic-
mero ApoutpaxtHoro Cyna P® or 2 anpenss 1997 r. Ne 4/8 «O He-
KOTOpBIX Bompocax TNpuMeHeHusi PenepanbHoro 3akoHa «O06 ak-
IIMOHEPHBIX  obIlecTBax»  (YTpaTWio CUJy) KOHCTaTMpPOBajo
BO3MOXHOCTh TaKoro npeodpasoBaHus. [logobHoe npeobpazoBaHue
He SIBJISIETCS peopraHu3aliveid IopuaudecKoro jJuia (ero opraHusa-
LIMOHHO-TIpaBoBas ¢opMa He u3MeHsieTcs). Iloatomy TpebGoBaHUs,
npeaycMoTpeHHble M. 5 cT. 58 TK P®, m. 5 cr. 15 u cT. 20 Pene-
panbHOro 3akoHa «O0 akKLMOHEPHBIX OOILIECTBaX», O COCTAaBJICHUU
MepeaaTOYHOro aKTa, YBEIOMJIEHUU KPEAUTOPOB O MPEACTOSIIEM
W3MEHEHUU TUTMa aKIIMOHEPHOTO OOIIEeCTBa B TAKMX CJIydasiX Mpeab-
SIBJASATHCSI HE JOJKHBI. He MpUMEHSI0TCS TIpU 3TOM W APYrue HOp-
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MBI, Kacalollluecsl peopraHu3alu oOIIecTBa, B TOM YUCIe Mpeaoc-
TaBSIONIME aKIMOHEpaM IMpaBO TpeOOBaTh BbIKYNAa OOIIECTBOM
MpUHALJIeXalUX UM aKIUi, ecii OHU TOJOCOBaId MPOTUB MPEOO-
pa30BaHUSI WM HE yYAaCTBOBAJIM B TOJOCOBaHUU (CT. 75 Ha3BaHHOTO
3akoHa).

bonee netaapbHO O MOpPsIIKE U 3aBEPIICHUU TOCYTapCTBEHHOMN pe-
TUCTpPAIUU IOPUANYECKOro JUIAa, CO3JaBaEMOro MyTeM peopraHu3a-
LUK, cM. cT. 15 u 16 3akoHa 0 rocynapCTBEHHOM PerrMCcTpaluu.

10. M rocynapCTBEHHBIM OpraHaM, BKJItOYasi Cy[bl, U CAMUM XO-
3MCTBYIOIIUM CyOBEKTaM ClieAyeT MpOsBASITh 0cob00e BHUMaHUE U
OCTOPOXHOCTb, KOTJa pedyb UIET O CIAUSHUU XO3SWCTBYIOIINUX CYyOb-
eKkToB. B 1enoM Kak (popma peopraHusaluu CAMsiHUE UMeeT MO3U-
TUBHOE 3HAYE€HUE, MO3BOJISISI Pa3BUBATh OTIEIbHBIE «ITPEAIIPUHUMA-
TeJbCKUE JIefa» MyTeM YKpyMmHeHus ux pecypcoB. B 2004 r. gucio
CJIIUSIHUI BO3POCIO MOYTU Ha TpeTh. CIUSHUS TPOAoJIKaTcs U B Oy-
NyIEM, JIST 4ero JOCTaTOYHO COMOCTaBUTh YMCIO OTEYECTBEHHBIX
XO3SIUCTBYIOIIUX CYOBEKTOB C AHAJOTUYHBIMU XO3STUCTBYIOIIUMU
cyObeKTaMM B CTpaHaxX C pa3BUTON PBIHOYHOW 3KOHOMUKOI. Ha-
MpuMep, OTKPHITHIX aKIIMOHEPHBIX 0011IeCTB B 'epMaHUM HACUYUTHI-
BaeTcs Bcero 900, a y Hac ux okosio 157 Teicsa4. Pactyr 3mech, ogHa-
KO, ¥ MpaBOHapyIleHUsI B BUJE MPUHYXACHUS 3apaHee HaMeUeHHBIX
KEPTB K CAUSIHUIO C TaK Xe 3apaHee HAMEUEHHBIMU XO3SIMCTBYIOIIM -
MU cyobekrtamu. [losIBUIMCH Haxe «CHELUaMCThl», KOTOpPhIE, MC-
MOJIb3ysl Pa3jIMYHbIC YJIOBKM BpOIE TAWHOW CKYNMKW aKIWW, Hamy-
MaHHBIX TTPETeH3Ul MUHOPUTAPHBIX aKIIMOHEPOB, YIPO3bl JOBEIE-
HUsl 10 OaHKPOTCTBA, 3aCTaBJISIIOT XO3SIMCTBYIOIIETO CyObeKTa —
>KEPTBY CJIUTLCSI C APYTUM XO3SUCTBYIOLLUM CYOBEKTOM. DTO MOJY-
YUBIIIEE PACTPOCTPAHEHUE HETaTUBHOE SIBJIEHUE YXE€ OTPaXeHO B
HOBBIX TEPMUHAX: <«HEAPY>XECTBEHHbBIC MOTJIOIICHUS», «KOPIOPATUB-
Hasl arpeccusi», «KOpPIOpPaTMBHBIN IIAHTaX», «KOPHOPATUBHBIC BOW-
Hbl», «4epHOe» peiaepcTBo W T. M. [lokasaTenbHO, 4TO, HE BUIS
NIOJKHOTO pearupoBaHusl TOCYyJapCTBEHHBIX OpPraHOB Ha TMOA0OHbIE
aKIIMU KOMITAaHU-3aXBaTYNKOB, MHOTHE MPEANTPUHUMATENUN B LEISIX
KOJUIEKTUBHOM 3alllUThl CBOMX IMPaB O0bEAUHWINCH B «ACCOLIMALIUIO
MO MPOTHUBOJEUCTBUIO HEAPYXKECTBEHHBIM MOIJIOIICHUSAM U MpUMe-
HeHUI0 o(UIOPHBIX U peiaepckux cxeM» (AITHII). B MockBe Ha
KPYMHBIX MPEANPUSITUSX BBOJASTCS TOJDKHOCTU 3aMECTUTENST TUPEK-
TOpa MO 3KOHOMUYECKOI 0€30MacHOCTH.

Hepenko misi HeOpy>XECTBEHHBIX TMOIJIONMIEHUN WCIOJIb3YIOTCS
MoJ/IeJIbHbIE JOKYMEHThI O SIKOOBI COCTOSIBIIMXCSI COOpaHUsIX COO-
CTBEHHUKOB, HAllpUMep aKIMOHEPOB, W MPUHATBIX UMU PEIISHUSIX
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IO CIUSIHUIO ¢ OpTaHM3allMeii-3axBaTankoM. [Ipemympexnath ¢hajb-
cHdUKAINIO TOKYMEHTOB TIpeiaraeTcs IMyTeM y4acTus HOTapHuyca B
MMOTOGHBIX COOpaHUSIX COOCTBEHHUKOB M O(MUIIMATBLHOTO YIOCTOBE-
peHHsT M (aKTa TIPUHATHSI PEIICHUS O peopraHu3alliy Tpeanpu-
HUMAaTeJIbCKOM OpraHu3allni B popMe CIMSTHUS.

M3BecTHBI (dakThl, KOrma «4epHble» pelaepbl ISl MOATOTOBKU
«uUTaIgapMa» K 3axBaTy KOMMEPYECKON OpraHU3aly TPYIOyCTpau-
BalOT B €€ OpraHbl YIpaBJICHUS CBOMX HOBepeHHBEIX JHUI. Ocobyio
OITACHOCTDH TPEACTABILIOT CIIydyal «4epHOIO» peiaepcTBa IO IPH-
KPBITHEM TIPAaBOOXPAHUTEIBHBIX OPTraHOB, KOTHA IOCICIHHME B €T0
WHTepecax BO30YXKIAIOT YrOJOBHBIC Jejla B OTHOIICHWU PYKOBOIM-
TeJleil opraHM3allnii, HaMeJYeHHBIX K 3aXBaTy, M3BIMAIOT JOKYMEHTHI,
comepxXampue KOMMEPYECKylo TailHy, COOMpaloT WHYIO IIOJIe3HYIO
IUIST Hero MHOpMAIHIo.

B memoM mipuieMBI, MOJB3YSACh KOTOPBIMU OZHA KOMMeEpYecKast
OpraHu3alus HACUJILCTBEHHO MOTJIONIAET Opyrue, pa3sHooOpassaTcs,
CTAaHOBSATCS 6oJiee M30MIPEHHBIMH, X HEOOXOIMMO pa3inyaTh U CO-
IepXKaTeabHO, W 10 MPAaBOBLIM TOCTHeACTBHAM. CIenyeT COTIaCUThCS
¢ MHEHHMEM, YTO BCE BCTpEYaroIINecs 30eCh MPUEMBI MOXHO CBECTH
B IIBe TPYNIBI B 3aBUCHMMOCTH OT KOHEYHOU IIeNH: IeJb OTHUX —
CMeHa TIpeXHEeTO COOCTBEHHMKa IyTeM KPUMMWHAJTBLHOTO 3axBaTa
00beKTa COOCTBEHHOCTH, KOTHa IOIMUPAIOTCS HOPMBI TIpaBa M 3a-
KOHHOCTB, IPYTUX — CMEHa IpeXHero cCOOCTBEeHHUKA TOXE IPOTHUB
€ro BOJIM, T. €. HACWJILCTBEHHO, HO C YYETOM IIPABOBBIX TIPOIIEIYD.

11. Kpyr opraHoB, IpaBOMOYHBEIX MTPHHUMATh PEIIEHUS O JTUK-
BUIAIIUN IOPUANICCKUX JINII, TI0 CPAaBHEHUIO C UX peopraHU3aImei
HECKOJIbKO CyXeH. Mx Bcero Tpw.

Bo-nepsbix, Kaxk v mpu peopraHuszaluu, IOPUANYECKOE JULO MO-
XeT OBITh JUKBHIMPOBAHO IO PEIIEHUWIO ero yupeauTeaeil (ydacT-
HUKOB) JINOO opraHa IOpHIMYECKOTO JIHUIIA, YITOJHOMOYEHHOro Ha
TO YYPEOUTETBHBIMU HOKyMeHTaMH. JloOpoBoOJNbHAS JTUKBUIAIIWS
XO3SMCTBYIOIIEro Cy0beKTa Hamboliee Ielecoobpa3Ha; OHa B Mak-
CMMaJIbHOM Mepe COOTBETCTBYET XapaKTepy IpeIrnpUHUMAaTelbCTBa
KaK CaMOCTOSATENIbHOM, OCYIIeCTBIsIEMON Ha CBON PHUCK HesITeTbHO-
ctu. [lpemmyimecTBa TOGPOBOIBLHOM NTUKBUAAIIMA — HE TOJBKO B
OTCYTCTBHM MPWHYIUTEIBHBIX MEXaHU3MOB, HO M B OTHOCUTEILHOMU
MIPOCTOTE, OMEPATUBHOCTH IIPOBEICHUS JIMKBUIAIIMOHHBIX IIPO-
Leayp, UX MeHbIIeil KOHGIUKTHOCTH. [103TOMY MOJIE3HO U TPH YyT-
po3e HACTYIUJICHWSI OCHOBAaHWM IJIST TIPUHYIUTEILHONW TUKBUIAIINH,
0 YeM peyb MOMIeT YyTh HUXE, CKIOHSTH XO3STHCTBYIOIIUX CYOBEK-
TOB K CaMOJIMKBUAaIWu. Hamo Tump MMeTh B BULY, YTO TOOPOBOIb-



202 Tema 4. CyOneKThI TIpeAPUHIMATEITLCKOMN TeSITETTHHOCTHA

Hasg JUKBUIALMS XO3SMCTBYIOIIETO CYObEKTa MOXET IIPUKPBHIBATh
€ro MpOTUBOIIPAaBHBIE HAMEPEHMsI, B YACTHOCTU ITOIBITKY M30aBUTh-
csl OT 00s13aTeNIbCTB IIepel, CBOMMM IMapTHEpaMM MO IpeanpuHUMA-
TEJIbCKUM OTHOIICHUSIM.

B n. 2 cr. 61 TK P® npuseneH nepeyeHb OCHOBAHMIA 111 MIPU-
HSTUS XO3SMCTBYIOIINM CyOBEKTOM pEeIlleHUS O JIMKBUAALIMU: B CBSI-
31 C UCTEYEHUEM CpPOKa, Ha KOTOPBIA CO3JaHO IOPUAMYECKOEe JHIIO,
C JOCTMXXEHHMEM IIeJIM, paad KOTOPOM OHO CO3MaHO. DTOT IepedyeHb
HE SBISIETCS UcuepnbiBaomuM. Ho apyrre ocHOBaHUS TUKBUAALIT
comepxarcsl Toiabko B caMoM Komekce. B mHBIX (bemepalbHBIX 3aK0-
HaX, B TOM YHCJIe KOHCTUTYLIMOHHBIX, a TeM 0oJiee B HOPMATUBHBIX
aktax Ilpesunenta P® u IlpaBurennctBa PP, oHM ycTaHaBIMBATh-
ca He moryt. Hanpumep, cr. 81 T'K PP npegycMoTpeHo, 4TO MOJ-
HOE TOBapHILECTBO, MOMUMO OCHOBAaHUM, yKa3aHHBIX B cT. 61 Ko-
JIeKca, JUKBUAVPYETCS B clydae, KOrma B TOBapMIIECTBE OCTAETCS
€IWHCTBEHHBII yJ4acTHUK. Takoil yJaCTHUK BIIpaBe B TE€YCHUE IIECTH
MECSIIEB C MOMEHTa, KOrma OH CTajl €AMHCTBEHHBIM YYAaCTHUKOM TO-
BapuIIeCTBa, IPeoOpa30BaTh TaKOE TOBAPUIIECTBO B XO3SIIICTBEHHOE
ob6mecTtBo. JIMKBMAALMs TIOJTHOTO TOBAapUIIECTBA OCYIIECTBIISIETCS
TaKXe B CIyJasxX BBIXOJA WJIM CMEPTH KOTro-JMO0O M3 y4aCTHUKOB,
MPU3HAHUS OMHOIO M3 HUX 0E€3BECTHO OTCYTCTBYIOIIMM, HEIEECIIO-
COOHBIM WJIM OTPAaHMYEHHO AeeCIIOCOOHBIM JIMOO HECOCTOSTEIbHBIM
(6aHKPOTOM), OTKPHITUS B OTHOLIEHUU OJHOTO M3 YYaCTHUKOB IIPO-
neayp 0aHKPOTCTBA MO PELICHUIO Cyda, JUKBUIAAIUM YIaCTBYIOIIETO
B TOBapUILECTBE IOPUIMYECKOro JMIa JU0O oOpalieHusT KpeauTo-
POM OJHOTO M3 YYaCTHMKOB B3BICKAHMS Ha 4acCTb MMYIIECTBA, COOT-
BETCTBYIOIIYIO €r0 J0oJieé B CKJIagoYHOM KamuTajie. B mepeumcieH-
HBIX CUTYyaUMAX ITOJTHOE TOBAPUIIECTBO MOXET MPONOJIKUTH CBOIO
IeSITeIbHOCTh, €CIM TaKas BO3MOXHOCTb IPEeAyCMOTpeHa Y4YpeIu-
TEJbHBIM JIOTOBOPOM TOBApMIIECTBA MM COTJIAIIEHHEM OCTAIOIIMX-
Csl er0 YYaCTHUKOB.

ITo Takum Xe IMPUMEPHO OCHOBAHUIM JUKBUAMPYETCS TOBApHU-
IIECTBO Ha Bepe, a UMEHHO NIpU BHIOBITUM BCEX YJYaCTBOBABIIMX B
HeM BKJIamuuKkoB. [lojiHBIe TOBapuIIM BIIpaBe BMECTO JUKBUIALIUU
mpeoOpa3oBaTh TOBApHUIECTBO Ha Bepe B IIOJHOE TOBApPMIIECTBO.
OpHako TOBapHUIIECTBO HAa BEpe COXPaAHSETCSI, €CIM B HEM OCTAalOTCS
1o KpaiiHeil Mepe OOWH MOJHBINA TOBAPUII M OOWH BKJIATYMK.

Bo-emopuix, 10pUaNYEeCKOe JIMIIO MOXET OBITh JTUKBUIMPOBAHO
MPUHYAUTEIbHO TI0 pemeHuio cyga. Ciaydyam Takoi JMKBUIAALIM MC-
YepIbIBaoLIe MPEeAYCMOTPEHBI ab3atieM TpeTbuM I1. 2 cT. 61 TK PO.
A03a1] 3TOT HEOTHOKPATHO MEHSICSI, TocaenHuii paz — Denepanb-
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HBIM 3aKoHOM OT 10 stHBaps 2006 r. Ne 18-P3. Ceityac ropumnye-
CKO€ JINIIO MOXET OBbITh JUKBUAWUPOBAHO MO PEIICHUIO Cyda B CIy-
Yae JOTMYUIEHHBIX TPU €ro CO3MaHWUM TPYOBbIX HapyUIEHWN 3aKOHA,
€CIIM 3TU HapYUICHUS HOCAT HEYCTPAHUMBINA XapakTep, MO0 ocy-
IIEeCTBJICHUS OeSITEebHOCTU 0e3 Hajiexallero paspeuieHus (Ju-
LIEH3UN), JTU0O0 3amlpelleHHOU 3aKOHOM, JUOO0 C HapylIleHUueM
Koucturynunm PP, n1nb60 ¢ MHBIMM HEOOHOKPATHHIMU WJIN TPYOBI-
MU HapyUIEHUSMWU 3aKOHA WIM WHBIX MPABOBBIX aKTOB, JUOO MpHU
CUCTEMATUYECKOM OCYIIECTBIEHUN HEKOMMEPYECKOUW OpraHW3alu-
e, B TOM 4yuciie OOIIECTBEHHOU WM PEIUTUO3HOW OpraHu3anuei
(oO0benMHeHUEM), 0JarOTBOPUTENbHBIM WM UHBIM (OHIOM, Hes-
TEJIbHOCTH, MPOTUBOpPEYallleil ee YCTaBHBIM LIeJsIM, a TaKXKe B MHBIX
caydasx, npemycMorpeHHbIX ['K PO.

Cepbe3Hble TPYAHOCTM Ha MPaKTHKe BO3HUKAIOT MPU YSICHEHUU
CMBICTA, KOTOPBIM 3aKOHOJATENb BKJIANBIBAET B TMOJOXEHUE OO
«UHBIX HEOMHOKPATHBIX WJIN TPYOBIX HAPYIIECHUSX 3aKOHA WU WHBIX
MPaBOBBIX aKTOB» KaK IMOBOJA K MPUHYAUTEIbHON JUKBUIALIMU XO-
3CTBYIONIETO cyObekTa. HemBycMbICIEHHA M OJHO3HAYHA MOCHEN-
H$IS1 YacTh JaHHO# dopmynupoBkU. [1oBogOM K MOcTaHOBKE BOIPO-
ca O MPUHYIWUTEIbHOU JTUKBUMALIUKA XO3SUCTBYIOUIETO CYOBEKTa MO-
KET CIYKUTh JIMIIb HapyllleHue UM (QenepanbHbIX WK deaepaibHbIX
KOHCTUTYLIIMOHHBIX 3aKOHOB, a TaKXe€ COAEepXallhuX HOPMBI TpaBa
yka3oB Ilpesugenta P® u mocranoBnenuii [IpaButennctBa P®. Ho
YTO MOHUMATH TMOJ «MHBIMU HEOAHOKPATHBIMU WJIM I'PyObIMU Hapy-
meHusIMu» 3Tux aktoB? HaBepHoe, pazpabotunkam 'K P® u 3ako-
HONATENI0 CIEeA0BaJIO OBl HAaWTH Ooiiee SICHYIO (OPMYIUPOBKY, HE
HYXIAOIIYIOCS B MPOBENCHUW AUCKYCCUI IJI BBISICHEHUS €€ COMAep-
XaHUsS. A MOoKa 3TOr0 HE CHIEJaHO, YAOBIETBOPUTEIBHBI OTBET Ha
9TOT BOMpPOC, KaK U HAa MHOTUE WHbIE MOAOOHBIE BOMPOCHI, HAIO
OXHWIATh OT TPEANPUHUMATENBCKON TPAKTUKU, €€ KPUTHUUYECKOW
OLICHKU 1 00001IeHUs apOUTpaKHBIMU CydaMM.

HymaeTtcsi, B MOWCKE MPABUIBHOTO OTBETa HAMO BBIACIUTH NBa
OTHOCHUTEJILHO CAMOCTOSITEIbHBIX OCHOBAHWS JJISI BBIIBUKECHUST Tpe-
0OBaHWS O MPUHYOUTEIBHOW JUKBUMAIUN XO3SUCTBYIOIIETO CYOBEK-
Ta. [leppoe — HEOMHOKPATHOCTh HAPYIIEHUN, T. €. KOTIa OHU UMEITHN
MECTO HECKOJIBKO pa3, Mo KpaliHeil mepe ABa 1 6onee. EctecTBEeHHO,
YTO 4YeM OOoJIbllIe MOMYyIIEHO HapylIeHUN, TeM OOOCHOBaHHEE OymeT
TpeOOBaHWE O JIMKBUIALIUU XO3SIMCTBYIOIIETO CyOBEKTa, HAIPUMED B
clydae HEOJHOKPATHOW TOPTOBIM 0€3 HaIW4usl cepTU(MUKATOB, YAO-
CTOBEpSIONIAX KayecTBO ToBapoB. Ho o00s13aTenbHBIM ycaoOBUEM
OIIEHKM HApyIIEHWN KaK HEOTHOKPATHBIX MOJIXHA CIYXUTb UX KOH-
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cTaTalvs He MeHee OBYX pa3 KOMIIETEHTHBIM OPraHOM U ITMCHbMEH-
HOe MH(OPMUPOBAHUE XO3SMCTBYIOIIETO CYOBEKTa O BBISIBICHHBIX
HapyIIeHUSIX ¢ IpUMEHEHHEM K HeMy (IIpM HeoOXOAMMOCTH) MEp
rOCyIapCTBEHHO-IIPABOBOIO BO3MIEIICTBUSI.

Bropoe ocHoBaHMe — TpyOOCTb HapylIeHUI. 30eCh IJI BBIIBU-
KeHUs TpeOOBaHUSA O JMKBUIALIMM XO3IHMCTBYIOIIETO CYOBbEKTa HeE
HaIo JO0KAa3bIBaTh, YTO HApYIICHUS MMEIM MECTO HECKOJILKO pa3.
JlocTaTOYHO M OXHOTO, HO IpyOOro. A 4YTo Xe IMOHMMATh MOI Tpy-
ObiM HapyimeHuem? IlpencraBiseTcs, 4TO KJIIOYMK K IPaBUIBHOMY
TOJIKOBAaHWIO HapyIIeHMsI KaK rpyOooro 3akiIfoUeH B CJIOBE <«MHBIC»,
KOTOpOMY IIpeAIIecTBYIOT yKa3aHHble B ¢T. 61 'K P® gBa cosep-
IIEHHO KOHKPETHBIX ITOBOJA IS JIMKBUAAIIMU XO3SMCTBYIOIIETO
CyObeKTa: OCYIIECTBICHHUE NesSITebHOCTH Oe3 JMIIEH3WI, KOorjga Ta-
KOBBIE TPeOyIOTCS, TUOO 3aMpelIeHHON 3aKOHOM, JIMOO C HapylIe-
HueM Koncrutynum P®. Mag mo HamMedeHHOMY ITyTH, JAHHBINA Ie-
pedyeHb u OymeT IMOIOJHATHCS MPaKTUKOM. YXKe, HallpuMep, BHece-
HO TIpeajioXeHue mo0aBUTh B HETO HapylIeHHE 3KOJOTMYeCKOTO
3aKOHOJIaTeJIbCTBA, NMPUYMHMBIIEE YIIEPO 3T0POBBIO JIIOIEIA.

Kpome 0o0mmx mprMMEHHUMBIX KO BCEM XO3SIMCTBYIOIIMM CYOBEK-
Tam ciaydaeB ux jguksugaumu 'K P® mnpenycmarpuBaeT ocoObie
OCHOBaHMS JUKBUIALMK OTACIbHBIX BUIOB XO3SIICTBYIOIIMX CYOb-
€KTOB, T. €. IeHCTBYIOIINX B paMKaX TeX WJIM MHBIX OpraHM3alMOH-
HO-TIpaBOBBIX (hopM. Hampumep, 4mMCI0 yIaCTHMKOB OOIIECTBa C
OrpaHMYEHHON OTBETCTBEHHOCTHIO HE JOJDKHO IIPEBHIIIATh IIpenaena,
ycraHoBieHHOTO DenmepanbHBIM 3aKoHOM «0O6 06ImecTBax ¢ orpa-
HUYEHHO OTBETCTBEHHOCTHIO», ~~ 50. B mpoTMBHOM ciydyae OHO
MOIJIEKUT IMpeoOpa30BaHUI0 B aKIIMOHEPHOE OOIIECTBO B TEYECHUE
roja, a 1o MCTEYEHUU 3TOr0 CpokKa — JIMKBUIAIIMU B CyAeOHOM IT10-
psiAKe, €CAM YKUCIO €ro YJYaCTHUKOB HE YMEHBIIUTCS 1O YCTaHOB-
JICHHOTO 3aKOHOM Ipenena. OOLLecTBO ¢ OTpaHUYEHHON OTBETCT-
BEHHOCTBIO HE MOXET MMETh B KayeCTBe €IMHCTBEHHOTO YJYaCTHMKa
JIPYroe X03sIMCTBEHHOE OOIIEeCTBO, COCTosIIee M3 omHoro jauia. O6-
IIECTBO C OIrPAaHMYEHHON OTBETCTBEHHOCTHIO IMOIJIEKUT TaKXKe JTUK-
BUIAIIMM B ClIydae YMEHBIIEHMUSI CTOMMOCTH €ro YMCTHIX aKTHMBOB
HIDKE YPOBHS, YCTAaHOBJIEHHOTO 3aKOHOM. OCOOBI ITOBOJ K JIMKBU-
Al KOMMEPUYECKMX W HEKOTOPhIX HEKOMMEPYECKMX OpraHu3a-
Ui — OOBSABICHHUE MX CYIOM HECOCTOSITEIbHBIMU (0aHKPOTaMM).
06 stoM nmoapobHO ckazaHo B Teme 19 «HecocTtositenbHOCTh (OaH-
KPOTCTBO) MpennpUHUMATEICH».

[Ipu n3ydyeHMM pacCMOTPEHHBIX BHIIIE OCHOBAHWN JIMKBHAALINHN
IOPUANYECKUX JIMI HEOOXOAMMO YYWUTHIBaTh IMOCTaHOBiIeHUEe KoH-
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crutyunonHoro Cyma P® or 18 wmions 2003 r. Ne 14-T1'. B mocra-
HOBJICHUU JaHO TOJKOBaHUE Psila OTHOCSIIIUXCS K 3TOMY BOMPOCY
HOpM ITpaBa:

1) monoxenue . 2 cr. 61 'K P®, corracHo KOTOpoMY I0pUAM-
YeCcKOoe JIMIIO MOXET ObITh JMKBUAMPOBAHO MO PELICHUIO Cyla, €CIU
JIaHHOE IOPUANYECKOE JIMUO OCYLIECTBISIET AeSITeIbHOCTh C HEOMHO-
KpaTHbIMM HapyLIEHUSIMU 3aKOHA, IPU3HAHO HE MPOTUBOpEYAlIUM
KoHctutyiun P®, MOCKOJBbKY MO KOHCTUTYLLMOHHO-IPAaBOBOMY
CMBbICITY JAHHOTO TOJIOKEHHUS TPEearojaraeTcs, YTo MpeaycCMOTpeH-
Hasl UM CaHKUUs — JIMKBUIALUS OPUIMYECKOTO JUIla — HE MOXET
ObITh Ha3HA4Y€Ha IO OAHOMY JHUIIb (POpPMaJbHOMY OCHOBaHMIO He-
OJHOKPATHOCTU HapyllleHUsl 3aKOHOJATeJIbCTBA, a NOJKHA MpUMe-
HSITbCSI B COOTBETCTBUM C OOIIENPAaBOBBIMU MPUHLIUIIAMU IOpUINYEC-
CKOIl OTBETCTBEHHOCTU U OBITH COPa3MEPHOI AOMYLIEHHBIM IOpUIU-
YEeCKUM JIMIIOM HapylIeHUSIM U BbI3BAHHBIM MMU TOCJEACTBUSIM;

2) HopMa, coiepxallasicsi BO B3aMMOCBSI3aHHBIX MOJOXEHUSIX
m 4cr. 9 TK PO um. 5u 6 cr. 35 PenepanbHoro 3akoHa «00 ak-
LIMOHEPHBIX O0IlIeCTBaX», HA OCHOBAaHUM KOTOPOI aKIIMOHEpHOEe 00-
1IEeCTBO (37eCh U ajiee — paBHO KaK M MHas KoMMepueckasl opra-
Huzauusi. — Ilpumey. aeém.) MOMIEKUT JUKBUIALMN TIO PEIISHUIO
cyla, €ciM CTOMMOCTb €ro YMCThIX aKTMBOB CTAHOBUTCSI MEHbIIIEe
OMNpeeeHHOT0 3aKOHOM MWHMMAaJIbHOTO pa3Mepa YCTaBHOTO Karlu-
Tajla, IpU3HaHa He npoTuBopevaleit Koncrutyuun P®, nmockosb-
Ky MO KOHCTUTYLIMOHHO-TIPaBOBOMY CMBICJIY TaHHOW HOPMBI B CHC-
TeMe HOPM TpaxJAaHCKOro 3aKOHOJATEJbCTBa MpearojaraeTcs, uTo
OTpUIIaTeIbHOE 3HAYEHUE YMCTBIX aKTUBOB KaK (popMalibHOE YCJI0-
BUE JIMKBUAALIMU aKIIMOHEPHOTO OO0IllecTBa MPU3BAaHO OTOOpaxaTb
ero (akTuyecKylo (prHaHCOBYIO HECAMOCTOSTEIbHOCTh, & UMEHHO:
OTCYTCTBME JTOXOAHOCTU, HECIIOCOOHOCTh MCIIOJHATH CBOU 00s13a-
TEJIbCTBA Tepe KpeaAUTOpaMU U MCIIOJHSTH O0SI3aHHOCTU 10 yIijaTe
00s13aTeIbHBIX TIATEeXEM, MTPU TOM YTO aKLIMOHEPbl UMEJU BO3MOX-
HOCTb MPEAMPUHSITh MEPbl MO YIydllleHUI0 (PUMHAHCOBOTO MOJIOXe-
HUS OOllEecTBAa WM MPUHATH pellieHWe O ero JIMKBUAALMU B Hal-
Jiexaniei mpoueaype (CTOMMOCTb YMCTBIX aKTHBOB aKIIMOHEPHOTO
obulecTBa MpeAcTaBasgeT coboil pasHUILY MexXay OalaHCOBOW CTOU-
MOCTbIO aKTUBOB (MMYIIIECTBA) U pa3MepOM 00S3aTeNbCTB aKIMO-
HEpHOTro O0IlleCTBa);

3) monoxeHue M. 3 cT. 35 PeaepanbHoro 3akoHa «O6 aKLIMOHEP-
HBIX OOLIECTBax», COTJACHO KOTOPOMY CTOMMOCTb YMCTBIX aKTUBOB

C3 PO®. 2003. Ne 30. Cr. 3102.
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00I1IeCTBa OLIEHUBAETCS 110 JaHHBIM OYXTaJITEpPCKOTO ydeTa B ITOPSI-
Ke, ycraHaBiauBaeMoM MuHpuHOM Poccunm n PenepanbHOR CIyX-
0oii 1m0 (P)MHAHCOBHIM pPBHIHKAM, NPU3HAHO HE IIPOTUBOpEYAIINM
Konctutynun P®, mocKoabKy JaHHOE IOJ0XEHHE II0 CBOEMY KOH-
CTUTYLIMOHHO-IIPABOBOMY CMEICITy HE IIPEISITCTBYEeT apOMUTpakKHbIM
cydaM olleHUBaTh (DMHAHCOBOE COCTOSHHME aKIIMOHEPHOIro OOIIECT-
Ba C YY€TOM 3KOHOMUYECKMX KPUTEPUEB HA OCHOBE MPUHIIMIIA CO-
CTSI3aTEBbHOCTH;

4) HOopMma, coepxKallascs BO B3aMMOCBSI3aHHBIX ITOJIOXEHHUSIX
moam. 16 m. 1 cr. 3) HK P®D, . 3 cr. 61 TK P® u n. 6 cr. 35
®enepanpHoro 3akoHa «OO0 akKIMOHEPHBIX OOIIECTBax», IIPemy-
CMaTpUBamIIasl MPaBO HAJIOTOBEIX OPTaHOB IPEABSABIATH B CyH IO
OCHOBaHUSIM, YKa3aHHBIM B 3aKOHe, TpeOOBaHWS O JTUKBHUAALIUU
aKIIMOHEPHBIX OOIIECTB, IIpUM3HAaHA He IpoTuBopedanieil KoHcTu-
Tyuuu PO.

12. KayecTBeHHOE OTIMYME JUKBUIALIMM IOPUANYECKOIrO JIMIa
OT peopraHu3alli COCTOUT B TOM, YTO JIMKBUIAIIMS BJeUeT IIpeKpa-
IIEHME €r0o CYIIeCTBOBaHUS Oe3 mepexoda IpaB U 00sSI3aHHOCTE B
MOpSIIKE IIPaBOIIPEeMCTBA K APYIUM JUIlaM. XO3SICTBYIOIIUI CyOb-
€KT IIPOCTO MCYE3aeT U3 YKcja YYaCTHUKOB PHIHOYHBIX OTHOIICHUIA,
YTO MMEET 3HAUYMTEJbHO OOJIbIINE OTpULATEIbHbIC ITOCICACTBUS Ha
(GYHKIIMOHMPOBAHUE MPEAIIPUHNMATEILCTBA, SKOHOMUKHU B IICJIOM
II0 CpaBHEHUIO C peopraHu3aumeii. JlaHHOe 0OCTOSITENILCTBO O0Y-
CJIOBIJIO HEOOXOOUMOCTh OCOOEHHO TIIATEIBHOIO 3aKOHOIATEILHO-
r0 peryJIMpoBaHMs JUKBUIAIMOHHBIX IPOLEAYp, C TEM YTOOBI BO3-
MOXHO HajeXHee rapaHTHpOBaTh IIpaBa CaMOM JIMKBUAMPYEMOM
NpEeaIpUHUMATEIbCKOM OpraHu3aliu, a TAKXKE BCEX €€ KPEAUTOPOB:
IrpaxaaH, Ilepel KOTOPHIMM OHa HECeT OTBETCTBEHHOCTbH 3a IPHYM-
HEeHMEe Bpela XXU3HU U 3I0POBLIO; JHUIl, pabOTAaKOIIUX B JUKBUIU-
pyeMoM IOpUAMYECKOM JIMIE MO TPYAOBOMY IOTOBOPY, B TOM YMCIIE
110 KOHTPAaKTy; MapTHEPOB MO I'paXkIaHCKO-IIPaBOBBEIM JOTOBOpPaM;
00€ecIIeYnTh MoralleHue 3aJ0KEeHHOCTU MO 00s3aTeIbHBIM ILIaTe-
>KaM B OI0IXeT M BO BHEOIOMKETHbIE (POHIABI U T. 1.

DTO HAXOOUT BHIPaXKEHME IIPEXIEC BCETO B TOM, YTO MCKM O JIMK-
BUIAIUM IOPUANYECKUX JIMI MOTYT OBITh IIPEIbSIBICHLI B apOUT-
paXXHBII CyI TOJBKO B CIydasix, IpsiMo IipeaycMoTpeHHBIX 'K P®,
M TOJBKO TEM TOCYIapCTBEHHLIM OPTraHOM WMJIM OPraHOM MECTHOTO
caMOYIIpaBJICHUSI, KOTOPOMY IIpaBO Ha IIPEABSIBICHUE TAaKOTO Tpe-
OoBaHMs IIpeaocTaBiIeHo 3aKoHOM. CBoeoOpa3Hoil (hOpMOil 3aIUThHI
IIpaB IOPUANYECKUX JIUI OT HE3aKOHHOU MX JIMKBUAALIUU SIBJISICTCS
OTKa3 apOMUTPaXKHBIX CYIOB OT MPHUHSITUSI MCKOB TOCYIAapCTBEHHBIX
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OpraHoB W OPraHOB MECTHOIO CaMOYMNpaBJCHUS O JUKBUIALUU
MpeaNnPUHUMATEILCKUX OPraHU3aluid, ecii MPaBO Ha 3TO Ha3BaH-
HBIX OPraHOB MpPSMO HE MPEIyCMOTPEHO 3aKOHOM. B HemaBHem
MPOLIJIOM M3 TOCYIapCTBEHHBIX OPTraHOB HAUOOJIbIIYI0 aKTUBHOCTH
Mo oOpallleHUI0 B apOUTPaXKHBIE Cy[bl C COOTBETCTBYIOIIUMU HCKa-
MU TIPOSIBJISIIA HAJIOTOBbIE WHCIEKIIUU PAa3IMYHBIX YPOBHEN. Brbic-
muit ApoutpaxHbsiii Cyn P® BbIHYXIeH ObL1 CHelUalibHO pa3bsic-
HUTbh, YTO NEUCTBYIOIIUM 3aKOHOMATEIbCTBOM TAaKOTO IpaBa Hajo-
TOBBIM UHCHEKIIUSIM HE MPEIOCTABICHO.

lapaHTuM 3aKOHHOCTU JUKBUAAIUU IOPUAAYECKUX JIUI] 3aJT0XKe-
HBbl TakKXe B CTPOTO YIOPSIIOYEHHBIX MPOIEAypax €€ OCylIeCTBIe-
Hus. [lpouecc TUKBUIALIMU IOPUIUYECKOTO JIUIA COCTOUT U3 CJle-
NYIOLIMX CTaauii:

nepeas cmaous. Yupenutenau (YJ4aCTHUMKM) IOPUAMYECKOIO JIWLa
WIA OpraH, MPUHSBIIWE PEIIeHWE O JUKBUAAIIUU IOPUIUYECKOTO
Ui, o0s13aHbl HE3aMeTUTEIbHO MUCbMEHHO COOOIIUTH 00 3TOM B
YIOJTHOMOYEHHBIN TOCYIapCTBEHHBIA OpraH sl BHeceHUss B Enu-
HBI TOCYapCTBEHHBI PEECTp IOPUAUNYECKUX JIUI[ CBEICHUS O TOM,
YTO IOPUAUYECKOE JUIIO0 HAXOAUTCS B MPOIecCe TUKBUIALNN;

emopas cmadus. Yupenuteau (y4acTHUKHU) IOPUIMYECKOTO JULA
WIU OpraH, MPUHSIBIIWE PEIICHWE O JUKBUIAUUU HOPUIUYECKOTO
JIMIa, Ha3HAYyaloT JUKBUIALIMOHHYIO KOMUCCHUIO (JTUKBUIATOpa) U
ycTaHaBIMBaIOT B cooTBercTBUU ¢ 'K P®D, npyrumu 3akoHamMu I10-
PSIOK U cpokKu JukBupanuu. C MOMEHTa Ha3HAYEHUS JTUKBUAAIU-
OHHOUW KOMUMCCHUM K HEW MEepexolsiT MOJHOMOYHUSI MO YIPaBJICHUIO
ieJlaMu fopuandeckoro auua. JINKBuaaTop, mogodHO pyKOBOIUTE-
JII0 IOPUIUYECKOTO JINIIA, OCYIIECTBISIET CBOM MOJTHOMOYMST Oe3 Mo-
BEPEHHOCTHU, OCHOBBIBAasSICh Ha (haKTe Ha3HAYECHUS €T0 JUKBUAATO-
poMm.

B n. 3 cr. 61 'K P® comepxutrcss HOpMa O TOM, UTO pellleHUEM
cyla O JUKBUAAIMU IOPUANYECKOTO JUIA 00SI3aHHOCTU IO €€ OCYy-
IIECTBJIEHUI0O MOTYT OBITh BO3JIOXEHBI Ha ydypeauTeneid (y4acTHU-
KOB) IOPHUAMYECKOTO JIMIa JUOO Ha OpraH, YNOJHOMOYEHHBI Ha
JIMKBUAAIUAIO IOPUANYECKOTO JIUIA €r0 YUYPEAUTEIbHBIMU TOKYMEH-
TaMu. B 3TOM ciyyae cynm He Ha3Ha4yaeT JUKBUAAIMOHHYIO KOMUC-
cuio (TUKBUAATOpA), a 00SI3bIBACT CAEaaTh 3TO yKa3aHHbIX aull. Cyn
BKJIIOYAETCd B MPOLIECC JUKBUAALMHU JIMILb Ha MPEANOCHeIHEN CTa-
WU, KOTAA yTBEPXIAeTCs TUKBUIALIMOHHBIN OanaHC.

OnHako Hepeako ObIBAaeT Tak, YTO JIMIa, Ha KOTOPBIX Cyd BO3JIO-
XU 00s13aHHOCTh JTUKBUAWPOBATh IOPUANYECKOE JIUIO, B YCTAHOB-
JIEHHBI CPOK 3TOro He caenanu. YTo Xe aenarh Jajiblie, Kak Bce-
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Taku TpoBecTH peanbHy0 JukBuganumo? 'K P® momobHo# cutya-
LIMKM He mpeaycMoTpesn. Bompoc perieH B COBMECTHOM IOCTaHOBJIE-
Humn Ilmenyma BepxoBHoro Cyma P® u Ilnenyma Bricmiero Apout-
paxHoro Cyma P® ot 1 wmiona 1996 . Ne 6/8 Ha ocHOoBaHWMU TI. 1
ct. 6 TK P®, mpemycmarpuBarolero aHajJoruio 3aKOHa, T. €. TpU-
MEHEeHUE TPaxkIaHCKOTO 3aKOHOIATeJbCTBA, PEryJUPYIOUIEro CXOMI-
Hble OTHOILIEHUs. PelleHre oka3anoch OUeHb MPOCTBIM: Cyl caM Ha-
3HayaeT JUKBUIATOpPA U TMOPYYaeT €My OCYILIEeCTBUTh JTUKBUIAIIUIO
opuanyeckoro auua. [Ipu penieHUM BOMPOCOB, CBSI3aHHBIX C Ha-
3HaUeHWEM JIMKBUAATOpa, OIMNpelejeHud TMopsaKa JUKBUIALMUU
U T. M. Cyl NPUMEHSIET COOTBETCTBYIOIIME IOJOXEHUS 3aKOHOa-
TEIbCTBA O OAHKPOTCTBE;

mpembs cmadus. JIMKBUIAIIMOHHAsI KOMUCCHS TIOMEIaeT B opra-
Hax TieyaTu, B KOTOPbIX MyOJMKYIOTCS JaHHbIE O TOCYIapCTBEHHOM
perucTpaluuu OpUIMYECKOTO JKla, COOOIlIeHe O ero JUKBUAALUH,
MOpSIIKE U CPOKe 3asiBJeHUs] TpeOOBaHUI €ro KpeauTopaMu. DTOT
CPOK He MOXeT ObITb MeHee IByX MecslieB ¢ MOMEHTa MyOJuKaluu.
I[ToMuMo myOGaMKaMKM JUKBUAALIMOHHAS KOMUCCUSI TPUHUMAET U
BCE MHbBIE BO3MOXHBIE MEPhl K BbISIBIEHUIO KPEAUTOPOB U TOJyde-
HUIO 1eOMTOPCKON 3aJ0KEHHOCTU, a TakXke MUCbMEHHO YBEIOMJISI-
€T KpeaIuTOpOB O JUKBUIAAIIMU IOPUINYECKOTO JUIIa.

ITocne okoHYaHUSI cpoKa ISl TIpeabsiBIeHUs TpeOOBaHUN Kpe-
IUTOPAaMU HACTYIaeT yemeepmas cmadus: TUKBUAALMOHHAS KOMMC-
CHSI COCTaBJIsIeT MPOMEXYTOUHbBIM JTUKBUAALIMOHHBINM OajlaHc. DTOT
OaJlaHC CONEPXKUT CBEJEHUSI O COCTaBe MMYILECTBA JUKBUAUPYEMO-
o OPUAMYECKOro JIULA, TMepeuyHe MNpeAbsBICHHBIX KpeauTopamu
TpebOBaHUM, a TakKe O pe3yJbTaTax UX paccMoTpeHUs. [Ipomexy-
TOYHBIA JUKBUAALIMOHHBIM OalaHC YTBEpXIaeTcs YYpeauTeIsiMU
(Y4acTHUKaMM) IOPUAMYECKOro JIMLUA WIM OPraHOM, MPUHSBIIMMU
pellieHMe O JMKBUIAIMU MOpUAMYECKOro jauia. B ciayuasx, ycra-
HOBJIEHHBIX 3aKOHOM, 3TOT OajiaHC YTBEpXAaeTcsl IO corjacoBa-
HUIO C YIOJHOMOYEHHBIM T'OCYIapCTBEHHBIM OPTaHOM.

Ecnu umeroniuecss y JUKBUAMPYEMOTO IOPUIMYECKOTO JHIla
(KpoMe yupexaeHUil) neHexXHble CpeacTBa HEAOCTaTOUYHbI IJis YAOB-
JIETBOpPEHUSI TPeOOBaHUI KPEAUTOPOB, JUKBUAALMOHHAS KOMMCCHS
OCYIIECTBISIET MPOAAXKY MMYIIECTBa IOPUAMYECKOTO JIMA ¢ Myoany-
HBIX TOPTOB B MOPSIAKE, YCTAHOBJIEHHOM IIJII UCIIOJHEHUS CyIeOHbBIX
PELIEHUA;

namas cmadus. Buimiata TUKBUAALIMOHHONW KOMUCCUEH MEeHeX-
HBIX CYMM KpeauTopaMm JUKBUAUPYEMOIO OPUAMYECKOro Jula.
O4yepeTHOCTh YIOBAETBOPEHUSI TPEOOBAHUI KPEeaIUTOPOB yCTaHOBJIE-
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Ha cT. 64 'K P®. Brlrutata mpou3BOAUTCS B COOTBETCTBUM C IPO-
MEXYTOUYHBIM JIMKBUAAIIMOHHBIM OajaHCOM, HauWHAasi CO JHS €ro
YTBEPXKICHUS, 3a UCKIIOYEHUEM KPEIUTOPOB TPEThE U 4YEeTBEPTOU
oyepeau, BBHINJIATHl KOTOPHIM MPOU3BOASTCS MO MCTEYEHUU Mecsla
CO JHSI YTBEPXJEHUSI MPOMEXYTOUHOTO JTUKBUIAIIMOHHOTO OanaHca.
3aBepllieHWEe PacyeToB C KPEIUTOpPAMU 3HAMEHYET HACTYILJICHUE
wecmoti cmaduu: TUKBUIALMOHHASsT KOMUCCHUSI COCTaBJIsET JIMKBU-
MAlMOHHBIN OanaHC, KOTOPBINA YTBEPXIAETCS y4dpeauTeasiMu (yda-
CTHUKAMU) IOPUJUYECKOTO JUIlAa WU OPraHOM, TPUHSIBIIUMU pe-
IIEHWE O JIMKBUJAIIMU IOPUANYECKOTO Nulia. B ciydasx, yCTaHOB-
JIEHHBIX 3aKOHOM, JWKBUIAIIMOHHBIN OajaHC yTBEpXKHAAETCS IO
COTJIaCOBAHUIO C YIMOJTHOMOYEHHBIM TOCYJapCTBEHHBIM OPTaHOM.

JlukBugauus 0OPUANYECKOTO JIMIIAa CYUTAETCSI 3aBEPLICHHOW, a
IOPUINYECKOE JIUIIO — MPEKPATUBIINM CYIIIECTBOBAHUE MOCJIE BHE-
ceHust 00 aToMm 3anucu B EAuHBIN rocynapcTBEHHBIN peecTp OPUAU-
yeckux jaull. C MOMEHTa BHECEHUS TaKOW 3aMUCU KPEAUTOPHI yTpa-
YUBAIOT MMPABO OOpAIlEHUSI C UCKAMU 00 YIOBJIETBOPEHUN CBOUX Tpe-
0oBaHMIi, a caMO OPUAMWYECKOE JUILO YTpauuMBaeT BO3MOXHOCTD
CyIeOHOM 3alUTHl CBOUX MPaB. DTUM OOCTOSATEILCTBOM JTUKBUIALIUS
TaKXe OTJIMYAETCS OT pPeOpTraHU3alluv, MPU KOTOPOU B OTAEIbHBIX
clyyasix, CKaxxeM IMpU MPUBJICUYECHUU MPABONPEEMHUKOB K COUIAP-
HOW OTBETCTBEHHOCTHU, BO3MOXHA 3alllMTa MpaB KPEAUTOPOB U MOCIe
BHECEHHSI COOTBETCTBYIOIIMX 3aMUCEN B TOCYIapCTBEHHBIN peecTp.

13. TakoB mpollecc JUKBUIALMU IOPUANYECKUX JTUL[, BKIIOYas
MpeaNpUHUMATEIbCKUE OpPTaHU3AlMU, OTPEAETCHHBIA 3aKOHOM.
OnHako B XW3HU HE BCE MPOXOMUT Tak Trinanko. Hepenko mexmy
JIMKBUAALIMOHHON KOMMCCHUEH M KpeauTOpaMU BO3HUKAIOT KOH-
(GAMKTBI, HE BCe KPEeIUTOPbl CBOEBPEMEHHO Y3HAIOT O MPEACTOsIIei
JIMKBUAAIUY IOPUIUYECKOTO JIUIA, a U3 TeX, KTO 3asiBUJI MPETEH3UU
BOBpEMSI, HE BCE IOJIyyaloT MOJHOE YAOBJIETBOPEHME CBOUX TPeOO-
BaHuii u T. 1. Cratesa 64 'K P® mpeaycmatpuBaeT Tpu Mogo0HbIE
CUTyallMd U yKa3blBaeT MpaBOBbIC MYTH BbIXOJAa M3 HUX.

Cumyayus nepgas. Ilpu oTKaze JUKBUAALIMOHHONW KOMMUCCHUU B
YIOBJIETBOPEHUN TPeOOBAHUN KpeauTopa JMOO YKIOHEHUHM OT UX
paccMOTpEeHUs KPEeAUTOp BIpaBe A0 YTBEPXKACHUST TUKBUAALIMOHHO-
ro OajlaHca IOPUIAYECKOTO JIMIA OOPATUTHCS B CyJ C UCKOM K JIMK-
BUJAIMOHHON KoMuccuu. Ilo pelieHuto cyna TpeGoBaHUSI KPEAUTO-
pa MOTYT OBITh yIOBJETBOPEHBI 3a CUET OCTABIIEroCs WMYIIECTBA
JIMKBUIWPYEMOTO HOPUINYECKOTO JTUIIA.

Cumyayus émopas. TpeOGoBaHUS KpeauTopa, 3asiBIEHHbIE MOCIe
HUCTEYEHHUsI CpOKa, YCTAHOBJIEHHOTO JUKBUAALIMOHHON KOMUCCHUENH
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JUTSL X TIPEIbSIBJICHUS, YIOBJIETBOPSIIOTCS U3 UMYIIECTBA JIUKBUIU-
pyeMOro IpUANYECKOrO JUIa, OCTABIIErocs MOCie YAOBIETBOPEHUS
TpeOOBaHUI KPEIUTOPOB, 3asIBJIEHHBIX B CPOK.

Cumyayus mpemws. TpeOoBaHUS KPEAUTOPOB, HE YIOBJIETBOPEH-
HbIC M3-32 HEJOCTATOYHOCTU WMMYIIECTBA JUKBUIAUPYEMOTO HOPUIU-
YECKOTrO JIMIa, CUYMTAIOTCI MOTalleHHbIMU. [loranmieHHbIMU CcUUTa-
JOTCSI TaKXKe TpeOOBaHUsI KPeAUTOPOB, He MPU3HAHHbBIC JTUKBUIALIM -
OHHOI KOMUCCHUEH, ecliu KpeauTop He obpallaics ¢ UCKOM B Cyl, a
Takxke TpeOOBaHUs, B YAOBJIETBOPEHUM KOTOPBIX pEelIeHUEM Ccyna
KpeauTopy OTKa3aHOo.

Hob6aBuM OT cebs ellle U ciaeayollee. Xo, MpaBoOBbie U 3KOHO-
MUYECKUE TOCJIEACTBUSI JUKBUIALMUA XO3SIUCTBYIOIIErO CyObeKTa
OIPEETSIOTCS TIaBHBIM 00pa3oM NEeSITEeTbHOCThIO TUKBUAAIIMOHHOMN
KOMUCCHU, TOOPOCOBECTHOCTHIO €€ YJIEHOB, TEM, HACKOJbKO TMOCJEe-
JIOBATEJbHO W TINATEJbHO PEAIU3YIOT OHU OTHOCSIIUECS K JIUKBUAA-
IUU 3aKOoHOToJIoXeHUs1. Henb3s He cormacuThesl ¢ MHEHUEM O He-
ob6xoauMocTr 6ojiee YETKO YCTAaHOBUTH MPABOBOW CTaTyC JTUKBUIA-
IIMOHHOW KOMMCCHUM U €€ WiIeHOB. B Hacrosiiee BpeMs MHOTHUE
BOMPOCHI Ha3HAYEHUS TUKBUIALMOHHOM KOMUCCUM B HOPMAaTUBHOM
nopsiike He peuieHbl. He ompeneneHbl U yCIoBUST OTBETCTBEHHOCTH
YJIEHOB KOMUCCHUM 3a yliepd, MPUUMHEHHBIN UX TTPOTUBOMPABHBIMU
NEeUCTBUSIMU JTUKBUIMPYEMON OpraHU3allMU, ee KpeauTopaM.

14. ITocnegHue roabl cepbe3Hbie TPYAHOCTU B pabOTe OpraHoOB
TOCYIapCTBEHHON BJIACTW U MECTHOTO CaMOYMPABJICHUS, a TAKXKE XO-
3UCTBYIOIINX CYyOBEKTOB BBI3BIBAJIIO TO OOCTOSITEICTBO, YTO MHOTHE
IOpPUANYECKUE JTULA, TTOJYYUB TOCYIAPCTBEHHYIO PETrUCTPAllUIO, HOJI-
roe BpeMsl He MPOSIBISIOT HUKAKOW aKTUBHOCTU U OECClIETHO ucue-
zatoT. K 2005 r. Takux Habpasioch Oonee MmuwuinoHa. CyneOHble Mpo-
LeIypbl WX JUKBUJAUMUU ObUTM JIJUTEIbHBIMA W TPOMO3IKUMMU.
YnauyHoe pelieHue Bompoca HaliieHo B PenepalbHOM 3aKOHE OT
2 mrona 2005 r. Ne 83-®3', BHecieM M3MeHEHUsI B 3aKOH O Iocy-
napctBeHHoU peructpauuu. C urons 2005 r. Hapsiay ¢ peopraHu3a-
LMel U JUKBUJAIMell BBeJeH HOBBIA CIOCOO MpeKpalleHUs aesi-
TEJIbHOCTU IOPUAUYECKOrO JINlla — UCKIII0YeHUue U3 EnuHoro rocy-
IApCTBEHHOTO peecTpa opuanyeckux aull (mamee — PeecTp) no
peuteHuro pecucmpupyroujeeo opearna. [IpoBoaUTCS OHO B IBa 3Tara.

Ha nepsom sTamne ropuanyeckoe JUIO MPU3HAETCS (HaKTUYECKU
MPEKPATUBIINM CBOIO JNESATEIbHOCTh (HEAEWCTBYIOIIUM), YTO BO3-
MOXHO TpU HAJIWYUU OMHOBPEMEHHO JABYX yciaoBuil. IOpuanueckoe

' C3 P®. 2005. Ne 27. Cr. 2722.
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JIMIO B TeYEHME MOCAeAHMX 12 MecslieB, IPeAIIeCTBYIOINX MOMEH-
Ty IPUHATUS PETUCTPUPYIOIIUMM OPraHOM COOTBETCTBYIOILIETO pellie-
HUSI: a) HE IPEICTaBISIO JOKYMEHTHI OTYETHOCTH, IIPEIYCMOTPEH-
HbIE 3aKOHOJATEJILCTBOM O HaJlorax M cbopax; 0) He OCYLIECTBIISLIO
onepanuii XoTs Obl 110 OJHOMY 0aHKOBCKOMY CUeTy. DrTam 3aBeplla-
eTCsl TeM, 4YTO PErUCTPUPYIOLIMIA OpraH IpPUHUMAaeT pelleHHue O
MPEACTOSIIIEM MCKIIOUeHUN opuaudeckoro juna u3 Peectpa.

Bmopoii 3Tan HayMHAeTCs ¢ IyOJIMKalMU IIPUHSITOTO pelleHMs B
opraHax Iie4aTHd, B KOTOPBIX IYOJIMKYIOTCSI JaHHbIE O TOCYZapCTBEH-
HOI1 peructpauuu ropuandeckoro jguua. I[Iydoaukanus OojkKHa ObITh
IIpou3BeAcHAa B TEUCHHUE TPeX THE ¢ MOMEHTA MPUHATUS PEIICHUS.
I'maBHas 3amava sTana — 3allUTUTh KPEAUTOPOB UM MHBIX JIMII, YbU
IpaBa ¥ 3aKOHHBIE MHTEPECHl 3aTparmBaloTcsl (pakToM UCKIIOUECHUS
HeIeHCTBYIONIETO Iopuandeckoro jauiia u3 Peectpa. DTo mocturaer-
Csl TEM, YTO OJHOBPEMEHHO ¢ MyOJIMKaLMed pellieHUs ITyOJIUKYIOTCS
CBEIEHHUS O IOPSIIKE, CPOKaX M aJpece HallpaBJICHUS TaKMMU JIUla-
MU 3asIBJICHUM O CBOUX IIPETCH3USIX B CBS3U C MPUHSITHIM PCIICHU-
eMm. C 3asgBjeHHEM BIIpaBe OOPaTUThCSI U CaMO IOPUANYECKOE JIULIO,
KOTOpO€ MOXKET OBITh IIPU3HAHO HeaelicTByomuM. CpoK HallpaBlie-
HUS 3asIBJICHUII — He II03IHee TPeX MECSILEB CO OHS OIyOJIMKOBa-
HUS pelleHus peructpupyrouiero oprasa. IIpeagycMoTpeHsbl ABa Ba-
puaHTa 3aBepiueHus 3tana. Illepewii. Eciau OymeT HaIlpaBJIEHO XOTs
Obl OOHO 3asiBJICHMUE, aAMUHUCTPATUBHO-IIpaBOBas IIpolieaypa Ipe-
KpallaeTcsi M pellleHue 00 MCKIIOUEHUM HOPUAMYECKOro JIMia M3
Peectpa He npuHumMaeTcs. Ho opuaudeckoe JUILIO MOXET OBITh JIM-
KBUIMPOBAHO B ITOPSJKE, YCTAHOBJICHHOM I'PaXXIaHCKMM 3aKOHOIA-
TEJILCTBOM. Bmopoii éapuanm. 3asiBI€HUS B T€YEHUE TPEX MECSIIEB
He HampaBJICHBI, U TOLJA PETrUCTPUPYIOLINII OpraH MCKIIIOYaeT He-
JIelicTByollee lopuandeckoe aulio U3 PeecTpa myreM BHeCeHUS B
HEro COOTBETCTBYIOLIEH 3anucKu. MckiaodyeHre I0puanIecKoro Jula
n3 PeecTpa MoXeT OBITh 00XaJOBAaHO KPEAMTOPAMM WMJIM WHBIMU
JIMIIaMM, YbM IIpaBa U 3aKOHHbIE MHTEPECHl 3aTParvuBalOTCs B CBS3U
C UCKJIIOUEHMEM HEAEHCTBYIONIErO I0pUANYecKoro juna u3 Peecrpa,
B T€YEHME Tofa CO AHs, KOIJa OHM y3HaJIM WU JOJKHBI ObUIN Y3-
HaTh O HAapyLIEHUU CBOMX IIpaB.

®DenepaibHbIM 3aKOHOM OT 18 umrons 2005 r. Ne 89-d3' BHeceHO
n3MmeHenue B cT. 859 I'K P®, mosBoistioniee 6aHKaM B OJHOCTO-
POHHEM MOPSAKE PacTOPraTh C «IMOTEPSBIIMMUCT» KIMEHTAMU J0-
TOBOpPHI 0AHKOBCKOI'O CYETA.

' C3 P®. 2005. Ne 30. Y. 1. Cr. 3100.
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§ 4. JInuen3upoBaHye IeATeIbHOCTH
CYOBEKTOB NpPEINPUHNMATE/IHCTBA

1. CaMm mo cebe paKT rocygapCTBEHHOM perucTpaliiyi He BCeraa
IaeT MpaBO Ha 3aHSITHE IPEANPUHUMATEbCKON AESATEbHOCTBIO.
OtnmenpHBIC BUOBI NPEANPUHUMATEIBCTBA TPEOYIOT €Ille M IOoIyde-
HUSA TUIleH3UU. JINmen3usa ects crienuaibHOE pa3pemenne (IMpaBo) HA
OCYIIeCTBJIEHHE KOHKPETHOTO BHIA JEeATEJbHOCTH TPH 005A3aTeIbHOM
COOJIIOeHNH JIMIEH3MOHHBIX TPeOOBAHMIA W YCJIOBHiA, BBIIAHHOE JIH-
IEH3UPYIOIIUM OPraHOM IOPUANYECKOMY JIMILY WM MHIAVMBHUIYAJIbHOMY
npeanpuHUMAaTe 0. JI1Miio, umerollee JULEH3UI0 Ha OCYLIECTBIECHUE
KOHKPETHOrO BMIA JI€ATE€IbHOCTU, HA3bIBAETCS JIMlLIEH3UaTOM. JIn-
LI€H3MS JIEXUT B OCHOBE O0COOOTr0 MHCTUTYTA MPEANPUHUMATEILCKO-
ro mpaBa — JMULEH3UMPOBAHUS, BKIIOYAIOLIErO0 OOIIMPHBIE MEPO-
OpUATHSL TIO NPENOCTABJIEHUIO U aHHYJUPOBAHUIO JULIEH3UIA, TIPU-
OCTAaHOBJIEHUIO, BO30OHOBJIEHUIO W MpPEKpallEeHUIO WX ACWCTBUS,
KOHTPOJIIO 3a COOMIONEHUEM JIMLIEH3UATaMM JIMLIEH3UOHHBIX Tpebo-
BaHUI W yCJIOBUI, BEICHUIO PEECTPOB JULECH3UM, MPEIOCTABICHUIO
3aMHTEePECOBAHHBIM JIMIIAM CBEICHHMIU M3 PEeCTpPOB M MHOI MHOOP-
Mallvu O JIMLIEH3UPOBAHUMU.

JIuneH3upoBaHUE COMEPXKUT B cebOe IBa IIPOTUBOPEUYMBBIX Hada-
ma. OHO mpexIe BCEro BHICTYNACT MOIIOJHUTEIbHON MpaBOBOI Ta-
paHTHEl HOPMaJIbHOTO Pa3BUTUS PHIHOYHON 3KOHOMHMKHM M KOHKY-
peHIuu. JIuiieH3MpoBaHUE oOOeperaeT 3KOHOMUKY OT BO3MOXKHBIX
nedopMaiunii, IPOHUKHOBEHHUSI Ha PBIHKU C IIPEIIOKCHUSIMU TO-
BapoB, pabOT M YCIYr JIOJeld HECBEOyllIMX, He MMEIILIUX HeoO0-
XOOVMMOM MaTepHaIbHOM ©0a3bl IS OCYIICCTBICHUS IIPESANPUHMU-
MAaTeJbCKOU NEeSTEIbHOCTH, 3allWINAeT YJYaCTHHKOB PBIHOYHBIX OT-
HOIIICHUI, BKIIOYAsl CcaMHUX IIpeANpUHUMATENIEld, a HE TOJIbBKO
noTrpedbuteneil, oT HeIOOPOCOBECTHHIX JIUL. BMecTe ¢ TeM JIMLEH-
3UpPOBAaHUE €CTh CPEACTBO OTrpaHWYCHMS ITPABOCIIOCOOHOCTU XO3Sii-
CTBYIOIIUX CYOBEKTOB, CIYKUT CEPhE3HBIM OapbepoM IJIsl OCYIIEeCT-
BJICHUSI TIPEAIIPUHUMATEILCKOM MESITECIbHOCTU, XKECTKUM PHIYaroM
BO3ICHCTBUS Ha HEE CO CTOPOHBI rocymapcra. JIuiieH3mpoBaHME,
KPOME TOTO, TPEOYET OT XO3SMUCTBYIOLIUX CyOBEKTOB 3HAUYMTEIBHBIX
MaTepualbHbIX pacxomoB. [lomydeHUe NUIIEH3WUHM C YIETOM CTOU-
MOCTH TIPOBEIECHHUSI 3KCIICPTU3 M WHBIX CBSI3aHHBIX C 3THM 3aTpar
nomJyac OOXOMWTCS JHUIIEH3MATy, 110 IMOACYEeTaM CIICIIUAJIMCTOB, B
80—100 TBHIC. pYy0. B 3TOM Kpyre mpoTMBOpedYUii U <«BEPTUTCS» Me-
XaHN3M IIPAaBOBOIO PETYJIMPOBAHUS JIMIICH3MPOBAHUS, IIe TJIaBHBIM
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ocTaeTcsl BOIIPOC O TOM, KaKue BMIbI JESITEbHOCTH TOABEPTaTh
JIMLIEH3UPOBAHUIO U KaK €ro OpraHu3oBaTh.

2. CornacHo 1. 1 cT. 49 TK P® mepeyeHb BUIOB NESITEIbHOCTH,
KOTOPBIMU IOPUANYECKUE JINLA MOTYT 3aHMMAThCS TOJbKO Ha OCHO-
BaHUU CIIELIMAJILHOIO pa3pelleHus1 (JIMLEH3UMN), OINpeaeisieTcs 3a-
KOHOM, TpuHUMaeMbiM PenepanbHbiM CobpaHueM. JIpyrue opraHbl
rOoCyIapCTBEHHON BJaCTH HE MMEIOT TpaBa M3IaBaTb aKThl, BBOJS-
e WK OTMEHSIoIIMe JIUIIEeH3UpOBaHNeE.

JInneHsupoBaHue ObLIO BBeleHO 3am0Jiro no npuHaTus 'K P®,
U peryjaupoBajioch OHO INIaBHBIM oOpa3oM akTamu [Ipe3unmenHta PO
u IpaButensctBa P®. IMocne Bcrymiaenus B cuy 'K P® nuneHsu-
OHHOE 3aKOHOJATEILCTBO HEOJHOKPATHO MeHsutock. [lepBoiit MDene-
palibHBIN 3aKOH «O JUIIEH3UPOBAHUU OTAEIbHBIX BUAOB AESITEIbHO-
ctu» (OKTSA0pb 1998 Tr.), HACUMTHIBABIIMI MHOTME COTHU TaKUX BHU-
JIOB, YTPAaTWJI CUJTY B CBSI3U C MIPUHSATUEM OJHOMMEHHOTO 3aKOHa OT
8 asrycta 2001 r. Ne 128-®3', KOTOpBIil MMO31HEE €XETOAHO U3Me-
HsIcsl U pomnojHsuicss. Haubomee cyliecTBeHHbIEe U3MEHEHMSsI, CBSI-
3aHHBIE C COKpallleHUEeM JUIIEH3UPYEeMbIX BHIOB JeSTEJbHOCTH,
BHeceHbl PefepanbHBIM 3aKOHOM oT 2 mions 2005 r. Ne 80-d3°
CornacHo ®denepansHoMy 3akoHy oT 27 uronst 2006 r. Ne 156-D3 ¢
1 auBaps 2007 r. mpekpalieHo JUIEH3UPOBAHUE €llle IIECTH BUAO0B
JesSITeIbHOCTH.

HeobocHoBaHHas oTMeHa JULIEH3UPOBAHUS CIIOCOOHA IOBJIEUb
TSKKME TIocencTBusl. HanmpuMep, Mo MHEHMIO CIIELIMAIUCTOB, Of-
HOW M3 MPUYUH POCTa YUCa KePTB aBTOMOOMJIBHBIX KaTacTpod To-
CIyXXWJIa OTMEHA JIMLIEH3UPOBAHUS JeATeIbHOCTH MEPEBO3YMKOB Ha
pBIHKE TPaHCIOPTHBIX ycayr. HacTymieHue cToJib K€ HeraTMBHBIX
MOCAEACTBUI MPOTHO3UPYIOT CIELMATUCTBI B pe3yjbTare OTMEHBI C
1 suBaps 2007 r. TULIEH3UPOBAHUS AESATEIBHOCTU TIO0 CTPOUTEBCTBY
3MaHUN U COOPYXEHUi, TIO TIPOBEIECHUIO TTPOSKTHBIX U U3bICKATEb-
CcKUX paboT.

3. Ilpu u3yyeHUU MPaBOBBIX ACMEKTOB JMIEH3UPOBAHUS HEOO-
XOAWMO MMEThb B BUAY, UTO B Hallleii CTpaHe HeT eauHoro dene-
pajJbHOTO 3aKOHAa, KOTOPBI Obl PeryJIvpoBaj JUIIEH3UPOBaAaHUE BCeX
MOANAAAIOUINX O] 3TOT METOJ T'OCYIapCTBEHHOTO KOHTPOJIsSI BUIOB
MpeanpuHUMATENIbCKON nesaTenbHOCTU. J[elictBue dDemepaabHOTO
3akoHa ot 8 aBrycta 2001 r. Ne 128-®3 He pacmpocTpaHsieTcsl Ha

' C3 P®. 2001. Ne 33. Y. 1. Cr. 3430.
> C3 P®. 2005. Ne 27. Cr. 2719; cm. Takxe: DefaepaibHbIl 3aKOH OT
29 nekabps 2006 r. Ne 254-d3 // Poccuiickas razera. 2006. 31 mex.



214 Tema 4. CyObeKTH MpeapUHIMATEIbCKON NeSITeNbHOCTH

NMEeATeTLHOCTh KPETUTHBIX OpPTaHW3alNil; AeATeIbHOCTh, CBSI3aHHYIO
C 3aIIUTON ToCymapCTBEHHOM TalWHBI; AESITEIHHOCTh B 00JACTH TPO-
M3BOICTBA M 00OpPOTAa ATUJIOBOTO CIMPTA, aJKOTOJBHON M CIUPTO-
comepxaleil TMPOAYKIIMU; NeITeJIbHOCTh B OOJaCTH CBSI3U; OMpXKe-
BYIO HEeATENBHOCTD; AEATEIbHOCTh B 00JaCTH TaMOXEHHOTO Iela;
HOTapHaJIbHYIO AeATeTbHOCTD; CTPAXOBYIO JAESITEIBHOCTh, 32 MCKITIO-
YeHWeM ITeHCHOHHOTO CTpaXOBaHWUsI, OCYIIECTBISIEMOTO HETOoCymap-
CTBEHHBIMU TIEHCHOHHBIMU (DOHIAMU; IESITeTbHOCTh MPOdeCcCCHO-
HaJIbHBIX YYaCTHUKOB pPBIHKAa IIEHHBIX OyMmar; OCYIIeCTBIeHIe
BHEIMHEAKOHOMUWYECKHMX OTIepaIlfii; OCYIIeCTBICHNE MEXIyHapO.-
HBIX aBTOMOOMJIBHBIX TEPEBO30K TPY30B U IACCakUpOB; MpHobOpe-
TeHUEe OpPYXWS M TATPOHOB K HEMY; MCITOJIb30BaHHE DPE3YyIbTaTOB
WHTEIJICKTYaJIbHON JesITeTBHOCTU; MCITOIb30BaHUE OpPOUTATbHO-
YaCTOTHBIX PECYPCOB M PAmMOYaCTOT IJIST OCYIIECTBICHMS TEICBU3M-
OHHOTO BEIIaHWS W paguoBellaHus (B TOM YHCJIe BEIIaHWs TOTOJ-
HUTEJIbHON WH(OpPMAIINN); MUCIIONb30BaHUE MPUPOIHBIX PECYPCOB, B
TOM 4YHCJie HeOp, JeCHOro (poHma, 0OBEKTOB PaCTUTEILHOTO U XU-
BOTHOTO MHPpa; IeSTEIBHOCTh, pabOTBI M YCIYTU B OOJACTH MCIIOJNb-
30BaHUs aTOMHOW 3HEPTUU; 00pa30BaTeIbHYIO AeSITeIbHOCTb.

JIneH3upoBaHWe TEPEYNCICHHBIX BHIOB MEATCIPHOCTH YCTa-
HaBIIMBaeTCA APYTUMU (pemepalbHBIMU 3aKoHaMM. Tak, m1. 6 Dene-
panbHOro 3akoHa ot 7 wons 2003 1. Ne 126-®3 «O cBa3n»' perynu-
pYeT JTUIeH3UpOBaHMe MeATSTLHOCTH B 00JAaCTH CBSI3U. YCTaHOBIIC-
HO, B YAaCTHOCTH, YTO Bblgada, M3MeHEHUE YCIIOBUM WIIM MPOIJICHHE
CPOKOB IEWCTBUS JHWIICH3WN Ha IPaBO AEATEILHOCTH B 0OOIaCTH
CBSI3M, a TaKKe TpeKpallleHWe MeNCTBUS JTUIIEH3UM TTPOU3BOMATCS
KOMITETEHTHBIM (De/iepabHbBIM OPTaHOM MCIIONHUTENBHONM BIACTH .
B 3akone P® «O nHempax» (B pen. PemepanbHOro 3aKkoHa ot 3 Map-
ta 1995 r. Ne 27-®3)° Heckonbko crateil (ct. 12, 13'—16) Takxke
MOCBSLLIEHBI I EH3UPOBAHUIO.

"' C3 P®. 2003. Ne 28. Cr. 2895; mocienHwowo pepakuuio cum.: Dene-

[[)laHI]nH(IEIﬁ 838.K0H ot 29 nmekabpst 2006 T. Ne 245-@3 // C3 P®. 2007. Ne 1.
.L.Cr.8.

* DTOT OpraH 3a MOCJEIHNE TOIbl HEOMHOKPATHO PEOPraHU30BbIBAICS U
MEHST Ha3BaHue. B HacTosiee BpeMs UM sBISIETCS HaXonsluasics B Befe-
HuU MunuHpopmeBsasu Poccun MenepanbHas ciayx6a o Haa30py B chepe
cBsi3u. [lomoxeHne O Heil YTBEPXIEHO IIOCTAHOBIEHUEM I[lpaBUTENIBCT-
Ba P® ot 30 umions 2004 r. Ne 318 // C3 P®. 2004. Ne 27. Cr. 2781.

> C3 PO. 1995. Ne 10. Cr. 823; mocnegHioo pegakimio cM.: Denepain-
gblﬁ4§;§.§(0H ot 25 okTsaops 2006 T. Ne 173-®3 // C3 P®. 2006. Ne44.

T. .
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Yrto KacaeTcsl BUAOB ACSTEIbHOCTU, HE MOMAMANaroUIMX IO YKa-
3aHHOE MCKJIIOYeHUEe, TO UX McueplblBalOUIUi MepeyeHb NpuBeaecH
B cT. 17 ®eaepanbHoro 3akoHa ot 8 asrycra 2001 r. Ne 128-®D3.
BBeaeHue nMLIEeH3UPOBAaHUSI UHBIX BUIOB NESITEIbHOCTA BO3MOXKHO
TOJIBKO IMyTeM BHECEHUS NOTOJHEHUU B 3TOT nepeueHb. Huxe peub
noiiaer o nuieH3upoBaHuu no MenepaibHOMY 3aKOHY OT 8 aBrycra
2001 r. Ne 128-@3.

OTum PenepaibHbIM 3aKOHOM:

a) 3aKperyieHbl IpUAUYEeCKUe FapaHTUM OT BO3MOXHBIX B Oydy-
1eM PEeUUAMBOB U3JIMILECTB B JUIEH3UpOoBaHUU. K nulieH3upye-
MbIM OTHOCSITCS BUIbI AEATEIbHOCTH, OCYIIECTBIEHUE KOTOPHIX
MOXET TOBJIEYb 3a COOOW HaHeceHMe yilepba mpaBaM, 3aKOHHBIM
WHTEpecaM, 3I0POBbI0 I'paxlaH, 000poHe M 0e30MacCHOCTU Trocyaap-
CTBa, KYJbTypHOMY Hacjeauio HapomoB Poccuiickoit ®Penepaiyu u
peryimpoBaHue KOTOPBIX HE MOXKET OCYIIECTBISTbCS WHBIMU METO-
JlaMu, KpoMe KakK JIUMIEeH3UPOBaHUEM;

0) yrouHeHbl oJHOMouusl [IpaButenbctBa PP mpu ocyiecTs-
JieHuu auieH3upoBaHusi. [IpaButenbctBo P®D yTBepxKaaeT Mmojoxe-
HUS O JIMLIEH3UPOBAHUU KOHKPETHBIX BUAOB IESITEJIbHOCTH; OIpe-
nensieT denepaabHble OPraHbl WCIOJHUTEIbHON BIACTH, OCYIIECTB-
JISOIKME JIMIEH3UPOBaHME KOHKPETHBIX BUIOB JAeSITEIbHOCTH;
yCTaHaBAMBAET BMIbl AEATEIbHOCTH, JUILEH3UPOBAHUE KOTOPBIX
OCYIIECTBIISIETCSI OpraHaMK WCITOJIHUTEJbHOU BJIACTU CYOBEKTOB
Poccuiickoit @enepauun.

IlepeyeHb GenepanbHbIX OpPTraHOB WCIOJHUTEJIbHOU BJIACTH,
OCYILECTBASIONINX JIMLIEH3UPOBaHUE, a TaKXe MepeyeHb BUIOB Aesi-
TEJIbHOCTH, JIMIIEH3UPOBAHUE KOTOPBIX OCYIIECTBIISIETCS OpraHaMu
WUCIOJIHUTENbHOM BiacTu cyobekToB Poccuiickoit Depepanuu, u
denepaibHBIX OPraHOB UCIOJHUTEIbHOM BJIacTH, pa3pabdaTbiBaro-
IIMX TPOEKThI MOJTOXEHUN O TULICH3UPOBAHUYU ITUX BUIOB NESITENb-
HOCTU, ObLT yTBepXAeH mocTtaHoBieHueM IIpaBurenbctBa PP or
26 auBaps 2006 r. Ne 45'. MuH3KOHOMpa3BUTUS Poccum BeImaer
JIMIIEH3UU Ha OCYIIECTBJIEHWE DKCIIOPTHO-UMMIOPTHBIX OMepaluii ¢
oTaenbHbIMU BUAaMu ToBapoB; MIIP Poccuu mpuHumaer Hopma-
TUBHbIE MpaBOBble akThl O (opMe MAOJTOCPOUYHON JUIEH3UM Ha
MOJIb30BaHUE OO0BEKTAMU XXMBOTHOTO MUpa, a JULEH3UU Oojiee yem
Ha JECSTOK BUIOB COOTBETCTBYIOLIEH JEATEIbHOCTU BblIaeT TOIBE-
noMmcTBeHHasi emy DenepanbHas ciayxba Mo Haa3zopy B cdepe mpu-
ponornoab3oBaHus. MenepanbHas ciyxkba Mo BeTepuHapHOMY U GU-

' C3 PD. 2006. Ne 6. Cr. 700.
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TOCAHUTApPHOMY HaJ30py BbIIAET JMIIEH3UU Ha OTAEJbHbIE BUIIbI
NesITeIbHOCTH B 00OJIaCTU TJIEMEHHOTO XMBOTHOBOACTBA, SJIUTHOTO
CEMEHOBOJCTBA' . B OTHENBHBIX CIIydasiX B PEIIEHUM BOIPOCA O Mpe-
JIOCTaBJIEHUM JIMLIEH3UU YYacTBYeT HECKOJIbKO (eaepalibHbIX opra-
HOB UCIOJHUTENbHON BiacTu. Tak, moctaHoBieHueM [IpaBurenbct-
Ba P® or 16 mons 2005 r. Ne 438’ yreepxknaeH IlepedeHb geKapcT-
BEHHBIX CPEACTB, KOTOpbie BBO3SITCS B Poccuio Ha OCHOBaHWU
JIMIIEH3UU, BblgaBaemMoit MuHaKoHoMpa3BuTtus Poccuun. OmHako
IJIsl TIOJIyYeHUST IMLIEH3UM HEeOO0XOAUMO TpeACTaBUTh B MUHUCTEP-
cTBO 3akioyeHne DenepanabHoii CIyXObl 1O Haa3opy B cdepe 3apa-
BOOXPAaHEHMSI U COLUATIBHOTO Pa3BUTUSI O BO3MOXHOCTH BblAAuM Ta-
KOU INLIEH3UH,;

B) YCTAHOBJIEHBI ABa MOpPsIAKa JUILEH3UPOBAHUS — OOIIMNA U
yOpolIeHHbI. ISl ToaydeHus JULEH3UU 6 obujem nopsadke ee Co-
WCKaTesb HalpaBisieT WIM MPeIcTaBiseT B COOTBETCTBYIOIIUN JU-
LIEH3UPYIOIIMIi OpraH 3asiBJeHUWEe O IMpPeIoCTaBIeHUU JUILIEH3UMU.
B 3agBaeHuM sl 1OpUAMYECKOTO JUIlAa M WHAWBUAYAIBHOTO Mpe.-
MpUHUMATENsI YKa3bIBalOTCSI, B YaCTHOCTU, afipeca MecT OCYIIECTB-
JIEHUsI JIULEH3MPYeMOro BHUAA NeSITEIbHOCTM WM JaHHbIE NOKYMEH-
TOB, MOATBEpXIawlMX (akT BHECEHUS CBEACHUN O HUX B COOT-
BEeTCTBYIOLIMI EAWMHBIA TrocymapCTBEHHBI peecTp OpUANYECKUX
qui. K 3asgBlieHUI0 TOKHBI ObITh MPUJIOXEHBI TOKYMEHThI, McUep-
MbIBAOIIMI TepeuyeHb KOTOpbIX NpuBeaeH B cT. 9 demepaibHOro
3akoHa oT 8 aBrycta 2001 r. No 128-®3. JIuieH3UpyoOUIUil OpraH
He BIIpaBe TpebOBaTh OT COMCKATENs JUIEH3WU TpeacTaBIeHUs
NIOKYMEHTOB, He TpenycMOTpeHHbIX PenepabHbIM 3aKOHOM.

JIuuieH3us BblAaeTCs Ha CpOK He MeHee TATH JieT. [lo ero okoH-
YaHWUM CPOK MOXET OBbITh MPOJUIEH MO 3asBAeHUIO JulieH3uaTa. [lo-
JIOXKEHUSMU O JIMLIEH3UPOBAHUU KOHKPETHBIX BUIOB AESTEIbHOCTU
MOXET OBbITh MPEeIyCMOTPEHO GeccpovyHoe AeHCTBUE JTUIIEH3UM.

Y ynpowennoeo nopsdka NVLEH3UPOBAHUSI MPOCIEXKUBAIOTCS
0COOEHHOCTU HE€ TOJIbKO MO CPaBHEHUIO C OOLIMM TOPSAKOM, HO
Takke B 3aBUCMMOCTU OT TOTO, MpuOeraet JM K HEMY COUCKAaTEesb
JNULEeH3UU (OyaylIuidi JTULEH3UAT) WIM XO3SIUCTBYIOIIMN CYOBEKT —
yKe JeHCTBYIOLIMI JIULIeH3UAT, MOXeJaBIIuii 3aMEHUTh MPUMEHEH -
HBIIA K HEMY paHee OOIIMI MOPSIIOK Ha YIPOIICHHBIN.

' CM. nompobGHee yTBepkieHHble IIpaButenbctBoM P® mosoxeHuUs o
(enepanbHBIX OpraHax MCIOJHUTEIbHON BIIACTH.
? C3 P®. 2005. Ne 30. Y. II. Cr. 3172.
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YrpolileHHbI MOPSIAOK MPUMEHSIETCS HE KO BCeM, a JIMIIb B OT-
HOUIEHUM OTIENbHBIX BUIOB NESITEIbHOCTH, JUIIEH3UPOBaHUE KOTO-
PBIX OCYILECTBSIETCS B LIENSX 3allUMThl UMYIIIECTBEHHBIX TMpaB U 3a-
KOHHBIX UHTEPECOB I'paxiaaH. HenmpeMeHHbIM yCJIOBUEM MPUMEHE-
HUSl YOPOLIEHHOIo MOpsAKa SIBASIETCS 3aKIIOYEeHUE coucKkamenem
AUYEH3UU UAU AUUEH3UAMOM JOTOBOpa CTPaXOBaHUS TPaXJaHCKOM
OTBETCTBEHHOCTU JMOO HaJIUYUeE Y quyexsuama cepTudukata cooT-
BETCTBUS OCYLIECTBIAEMOTO UM JIMLIEH3UPYEMOTO BUAA NEATEILHO-
CTU MeXIYHapoIHbIM cTaHmaptaMm. CyllecTBEHHbIE YCIOBUS IOTO-
BOpa CTpaxOBaHUSI U TepevyeHb CEPTU(PUKATOB COOTBETCTBUS yCTa-
HapnuBalorcs [IpaBurenbcTBoM PO.

Couckamend auyensuy, Cpa3y peIIVBINNN M30paTh YIPOIIEHHBIN
MMOPSIAOK JTUIIEH3UPOBAHUA, K 3adBJICHUIO O TPEIOCTABICHUM JIM-
IIEH3WHU TIPHUIaraeT, MOMUMO TOKYMEHTOB, HEOOXOMWMBIX TPH JIH-
IIEH3UPOBAaHUM B OOIIEM TOPSIKE, eIlle KOMHUIO TOToBOpa CTpaxoBa-
HUs TpaXXIaHCKOM OTBETCTBEHHOCTH. Jluuenszuam XKe, TOXKEITaBITUN
MepeidTy Ha YNPOIIEeHHBIN MOPSAAOK JUIIEH3UPOBAHUS, HAIIPaBIsEeT
WY TIPENCTaBIsIeT B JTUIIEH3MPYIOMIUI OpraH 3asBlIeHHE 00 3TOM C
MIPWJIOKEHUEM KOIIMHM IOTOBOpa CTPaxOBaHUS TPaXIaHCKOM OTBET-
CTBEHHOCTHM WJIM KONUM CepTU(MUKATA COOTBETCTBHUS OCYIIECTBIISIC-
MOTO WM JWIICH3UPYEMOIO BHIA NESITCIHBHOCTH MEXIYHApOTHBIM
CTaHOapTaM.

Bo Bcex ciyyasix yCTaHOBJIEH COKPAILlEHHBII CPOK pacCMOTPEHUS
JIAIEH3NPYIONIMMU OpraHaMM 3asiBICHUI O MPUMEHEHUU YIIPOIIeH-
HOTO MOpSAIKa JTUIEH3NPOBAHUS — He CBBIIME 15 mHeil. JIumeH3n-
pYIOLIMMU OpraHamMu He MPOBOJTCS", MpeABapuTebHas MpoBepKa
BO3MOXHOCTH BBITIOJTHEHUS couckamenem AuyeH3uy TAIeH3MOHHBIX
TpeOOBaHUI W YCIOBUWIA, TJIAHOBBIE TPOBEPKU COOTBETCTBUS HEsI-
TeJIbHOCTH AuyeH3uama TUIeH3NOHHBIM TPeOOBaHUSM WM YCIOBH-
saM (TompoGHee cM. 1. 6 cT. 9 DemepadbHOTO 3aKOHa OT 8 aBIycTa
2001 1. Ne 128-®3);

I') JULEH3UPYIOILINE OpPraHbl BeOyT PEeecTphbl JUIEH3UN Ha Bce
BHIBI AESITETbHOCTHU, JTUIICH3UPOBAHNE KOTOPHIX OHU OCYIIECTBIISIOT.
B peectp 3aHOCHTCS 06ImIMpHas WHGOPMAIUS O JINIAX, ITOJTYyIUBITIX
JINIEH3W0, M 00 MX TPEeINMPUHHMATEIbCKON IeITeTbHOCTH (CM.
ct. 10 u 14 ®enepanbHoro 3akoHa ot 8§ aprycra 2001 1. Ne 128-D3).
Dra nHGOpMAaIIMs OTKPHITA I O3HAKOMIJICHHS C Hel (QU3MIecKuX
1 IOpUINISCKUX JIUIT;

II) 3aKpeIieHBl TPeOOBaHMSA B OTHOIICHUHM JIMIICH3WMA OpUINIC-
CKUX JINI K WHINBHUIYAJIbHBIM TpeANpUHUMATEIIM Ha CiIydail pe-
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OpraHu3alyy TIOCIAECAHWX W TOSBIAEHMS HWHBIX HOBBIX OOCTOS-
TeJIbCTB. Tak, B Cllydyae peopraHu3alliy IOpUIMIECKOro Juia B ¢hop-
Me IpeoOpa3oBaHuUsl, U3BMEHEHNSI €T0 HAMMEHOBAHUS WX MECTa €ro
HaxOXIEeHUs JUO0 M3MEHEHWS MMEHM WJIM MeCTa XUTEJIbCTBA WH-
IUBUAYAJLHOIO MpEeANpUHUMATENI, a TaKXkKe B Clydyae M3MEHEHUS
alpeCcoOB MECT OCYULIECTBJICHUS KOPUINYECKUM JUIIOM WA WHIWBU-
NyaJbHBIM MpeanpUHUMATENEeM JUILEH3MPYEMOTO BUIA AEATEIbHO-
CTH JIMLIEH3MAT — IOPUAMYECKOE JUIO WIM WHAWBUAYAJIbHBIA TIpeI-
NpUHUMATENb JUOO €ro NMpaBONMpPEeeMHUK 00sS3aHbl MOAAaTh 3asBie-
HUe 0 mepeodOopMIICHUM JOKYMEHTA, ITOATBEPKIAIOIIEro HaIudue
JULEeH3UN

€) 3aKOHOIATEeJbHO OIpeAeIeHbI TPAHUIIBI JIMIIEH3MOHHOTO KOH-
Tposisi. OH NPOBOIMTCS JUIEH3UPYIOIMIMM OPTaHOM B ILIEISIX IIPO-
BEPKM IIOJHOTBHI M JOCTOBEPHOCTU CBEIECHUI O COMCKATese JULIEH-
3UH, COAEPXAIIUXCSI B MPEACTABICHHBIX UM 3asBJICHUU W TOKYMEH-
TaX, BO3BMOXHOCTH BBIITOJHEHUSI UM JIMLIEH3UOHHBIX TPEOOBAHUN U
YCJIOBMIA, a TaKKe MPOBEPKU CBEACHUI O JIMIEH3WATe M COOIIoae-
HUS UM JULEH3UOHHBIX TpeOOBaHMWI M YCIOBUI IIPU OCYIIECTBIIE-
HUM JIMLEH3UPYEMOTO BHUIA AEITEIbHOCTH.

JInueH3upylommii opraH o6s13aH MPUOCTAHOBUTDH A€HCTBUE JIM-
LIEH3UH B Clyyae MPUBJICUYECHUS CyObeH JMIeH3MaTa K aqMUHUCTpa-
TUBHOM OTBETCTBEHHOCTHU 3a HapylIeHME JIMIEH3UOHHBIX TpeOOoBa-
HUI U YCIIOBUM, a €CJIM JIMLIEH3UAT B YCTAHOBJIICHHBIN CYyAbEe CPOK HE
YCTPaHUT 3TU HApyLIEHUSI — OOpaTUThCS B CYI C 3asdBJICHUEM 00 aH-
HYJMPOBAHUM JULICH3UU. JINLIEH3US aHHYJIMPYETCS PELICHUEM CyIa.

4. Tlo HBIHE AEWCTBYIOLIEMY 3aKOHOIATEILCTBY KOMMEpPUYECKUE
OpraHM3allMM, KakK NpaBWJI0, He 00s3aHbl yKa3blBaTb B y4pedu-
TEJbHBIX TOKYMEHTAX BUAbl CBOEH HEITEIbHOCTU U OCYILIECTBISATH
Mo0yI0 NesTeIbHOCTh, HE 3allpelleHHYyI0 3akoHoM. OmHAKO IIpu
3aHATUM TIPEANPUHUMATEILCTBOM MM Oa W OPYTUM XO3SIMCTBYIO-
UM CyObeKTaM HaAdo IPOSBISTH OCTOPOXHOCTb B BBIOOpPE CBOEH
NEeATEJbHOCTH M HE NOIyCKaTh MO MOJYyYEeHMs CHELHUaJTbHOIO pas3-
pelieHusI TaKoi, Ha KOTOpYI0 HeoOxoauma JulieH3ud. JIuio, ocy-
IIECTBSIONIEEe MPEANIPUHUMATENbCKYIO NEATEIbHOCTh 0€3 CHelu-
aJIbHOTO paspelieHus (JIUIEH3UM), HECET YTroJOBHYIO OTBETCTBEH-

' 06 0CcOBEHHOCTSIX CyIbObl JIMLIEH3MI TP PEOPTaHM3aLMK I0pUIIYe-
CKUX JIUII B (pOpMe CIIMSIHMST M TIpY peopraHu3aliii B (hopMe TIPHCOSIHE-
HUSI, pa3feieHrsT WIM BbIIEJICHUS OCYIIECTRISIONIMX JIMIIEH3NpYeMble BU-
IIbI IESITEIBHOCTH CYOBEKTOB €CTECTBEHHBIX MOHOITOJIMII CM. COOTBETCTBEH-
Ho 1. 1 ct. 11 PeaepansHoro 3akoHa ot 8§ asrycra 2001 . Ne 128-P3.
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HocTh 110 cT. 171 YK P®. PaBHBEIM 00pa3oM U JOJKHOCTHBIE JMILIA
OpraHoB, yIIOJJHOMOUYEHHBIX Ha BeJcHUE JIMIEH3MOHHON AesTelb-
HOCTH, 3a HEIPaBOMEPHbII OTKAa3 WIM YKJIOHEHHE OT BbIHAYU JIM-
LIEH3UU TIPUBJIEKAIOTCSI K YrOJIOBHOM OTBETCTBEHHOCTH MO CT. 169
YK P®.

Yroj0BHass OTBETCTBEHHOCTh (PM3MUYECKMX JIMI] HACTYHaeT B CIIy-
Yyae, eCIM UX AEeSITEeNbHOCTh 0€3 JIMLEH3UM WIM C HapylIeHUEM YyC-
JIOBU MOCJHEOHEH IMPUYMHMUIIA KPYIIHbIA yliep0d rpaxigaHaM, opra-
HU3aLUUIM WIM TOCYyIapCTBY JMOO COIIpSIKEHA C U3BJIEUCHUEM JI0XO-
Ia B KpyIIHOM pasMmepe. Ecim Takoro poma IIOCIEACTBUI HET, TO
IIPOTUBOIIPAaBHOE IMOBEACHUE pacCMaTPUBACTCS B aAMUHUCTPATUB-
HOM IOPSIIKE.

B agMuHuMCTpaTUBHOM IOpSIAKE HECYT OTBETCTBEHHOCTh 3a Hapy-
IIEHWE JULEH3UOHHOTO 3aKOHOAATEAbCTBA HE TOJbKO (pU3MUECKUE
JIMIa, HO U BCe XO3sicTByIoIIMe cyobekThl. HanmpuMep, ocyiiecTBiie-
HUE MpeanpUHUMATEIbCKON NesITeIbHOCTA 0€3 CIIeLMaJIbHOIO pa3-
peuieHus (TUIEH3UMN), €CTU TaKOe pa3pelleHue (Takasi JULEH3US)
o0s13aTeIbHO (00s13aTesIbHA), BJIeUeT HAJIOXEHWE alMUHUCTPATUBHO-
ro mrpada Ha rpaxigaH B pazmepe oT 20 mo 25, Ha JOTKHOCTHBIX
auu — oT 40 go 50, Ha opuandeckux aul — oT 400 o 500 MuUHM-
MaJIbHBIX Pa3MepPOB OILIAThI TpyAa ¢ KOH(PUCKAUEH U3rOTOBICHHOM
MIPOAYKLIMM, OPYIUil IMIPOU3BOJACTBA U CHIphS MM 0e3 TakoBoii. Ocy-
LIECTBJIICHUE IPEANIPUHUMATEILCKON NeSITEAPHOCTU C HapylIeHUEeM
YCJIOBUI1, IPEeayCMOTPEHHbBIX CIIELIMAJIbHBIM pa3pelieHnueM (JIULeH-
31eii), BIIEYET HAJIOKEHUE agMUHUCTPATUBHOrO 1ITpada Ha TpaxIaH
B pa3Mmepe ot 15 g0 20, Ha go/KHOCTHBIX 1ull — OT 30 mo 40, Ha 1opu-
aunyeckux auil — oT 300 go 400 MMHMMaNIbHBIX Pa3MEpPOB OILIATHI
Tpyaa (4. 2 u 3 c1. 14.1 KoAIl P®). PenepaibHblilt 3aKOH OT 2 UIOJS
2005 r. Ne 80-®3 momonnui cr. 14.1 KoAIl P® 4. 4, koTopoii BBene-
Ha MOBHIIIEHHAasl OTBETCTBEHHOCTH 3a Ipyboe HapyllieHUE YCIOBUIA
muueH3un. [ToHsaTHe Tpydoro HapylIeHUs B OTHOIIEHNH KOHKPETHO-
ro JIMIEH3UPYeMOTO BHIA ACATCIbHOCTU ycTaHaBiauBaeTrcsa IlpaBu-
TenbCcTBOM P®.

§ 5. IlpaBoBas Ky/IbTypa M NPABOCO3HAHUE NPEINPUHAMATEIA

1. UccnenoBaHusi, NpOBeAeHHBIE B Pa3IMYHBLIX CTpaHax, IOKa-
3bIBAIOT MIPUMEPHO OIMH U TOT XK€ Pe3yjabTaT: IOJIS JIloJaei, C1oco0-
HBIX K 3(HEeKTUBHOMY 3aHITUIO MPeANPUHUMATEIbCTBOM, HEBEJIU-
Ka — oHa KoJiebietcst oT 3 10 15%. D10 0O0BICHSIETCSI TeM, UTO OCY-
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IIECTBICHUE NPEAIPUHUMATEIBCKON NeSITeIbHOCTA TPeOyeT OCOOBIX
cnocoOHOCTel, crienun@UIecKUX JINYHBIX KauyecTB. B MeTomuke BEI-
SIBJICHUST TIPEeANIPUHUMATEILCKMX CIIOCOOHOCTEM, KOTOPOM ITOJIb3Yy-
eTcss AMepHKaHCKasl acColMalus YIpaBleHUSI, B Ka4eCTBe OCHOB-
HBIX BBIICIISIIOTCSI CIIEOYIONINE JIUYHOCTHBIE XapaKTEPUCTUKU: WHU-
[IMaTHBa, OIepexXalolInii MTOMCK HOBBIX BO3MOXHOCTEH; TOTOBHOCTh
MONTH Ha PMCK, IPUHSATH Ha ceOs OTBETCTBEHHOCTH, OpMEHTAIIMS
Ha 3¢ ¢GeKTUBHOCTh U KAa4eCTBO, YMEHHE HAXOOWUTh IYTU IejIaTh Be-
IIM JIy4ine, ObICTpee, ACIIeBJie; YCTPEeMJICHHOCTb, YIIOPCTBO M Ha-
CTOMYMBOCTD B JOCTVKEHWUM MOCTABIIECHHON IIeJIN; HEe3aBUCUMOCTH B
MIPUHSITAN PEelIeHU U YBEPEHHOCTDb B cebe; JIMYHAsI OpraHn30BaH-
HOCTb 1 TpeOOBaTEeIbHOCTh, KOHTPOJIb 32 MCIIOJHUTEIBHOCTBIO MO~
YMHEHHBIX;, IIMPoKass MH(MOPMHPOBAHHOCTb, IEJIOBasl OOIIUTEIIb-
HOCTh M KOHTAaKTHOCTb, BUIAEHHE ITePCIICKTHBBI, IJIAHUPOBAHUE U
HaOMIoOoeHUE.

IpeanmprWHUMATENBCTBO OCYIIECTBISIETCS HE3aBUCUMO OT XO3SM-
CTBEHHOU cucteMbl. OHO MOXET ObITh Ha TOCYAapCTBEHHOM Mpe.-
MPUSATAU, XOTS 3IECh WHULMATUBA PYKOBOIWTENSI CKOBBIBAETCS
MPUKAa3aMUA U WHCTPYKLIUSMHU «CBEPXy». B pBIHOUHOM XO3SIACTBE yc-
MexX MPUHOCUT CBOOOMHOE MPEeANTpUHUMATENbCTBO. [IpeanpruHumMa-
TeNb JOJXKEH CBOOOJHO WCITONb30BaTh MPUHAMJIEXAIEE €My, apeH-
IlyeMoe WU TiepeJaHHOe B MMOJib30BaHUE MMYlIecTBO. OH JOJKEeH
CBOOOAHO pellaTh, YTO U KaK NPOU3BOAWTH, BHIOMPATh MOCTABIIU-
KOB U TIOTPEOUTENIEN, YCTaHABIUBATh LIEHBI, PACIOPSKAThCI TIPU-
OBUTBIO, OCTAIOIIEHCS TOCHe YIUIAThl HAJIOTOB, PEIIaTh BOMPOCHI
pacmpeHus 1 OOHOBJIEHUS MPOU3BONACTBA U T. O. BXoxpaeHwue poc-
CUMCKOW 5KOHOMUKHN B PBIHOYHBIE OTHOIIEHWS CPEAV MHOXECTBA
JIMYHOCTHBIX XapaKTEPUCTUK OTEYECTBEHHOTO TPEINPUHUMATEIS
BCE SIBCTBEHHEE Ha TEPEeIHWU TUIaH BBIABUTAET POPMUPOBAHUE €TO
BBICOKOTO TIPABOCO3HAHWSI, OBJAACHUE UM BCEM OOraTCTBOM IMPaBO-
BOM KYJIBTYPBI.

2. TlpaBoBas Ky/ibTypa €CTb Pa3HOBUIHOCTb KYJbTYpbl OOIECTBa
u rocygapctBa. IlocienHssi OTHOCUTCSI K caMbiM (yHIaMEeHTallb-
HBIM U MHOTOTPaHHBIM MOHSATHUSIM, C KOTOPDBIMA WUMEET JIEJI0 00Ie-
CcTBO3HaHME. JlOCTaTOYHO cKas3aTh, YTO PAa3IUYHBIMUA aBTOPaAMU
TpemioxeHo 6osee 260 ee ompemeleHWI: OT CaMbIX IMUPOKHMX TpaK-
TOBOK (HampuMmep, Ijisi 0003HAUYEHUSI TOTO, YTO CO3MaHO YEJIOBE-
KOM, B OTJIWYME OT MAHHOTO MPUPOJON, HAXOMSIIETOCS B €CTECT-
BEHHOM COCTOSIHMHM, K UYeMy ellle He TpuKacajiach pyka uyejJoBeKa)
0 caMbIX Y3KMX (CKaxeM, JUisi 0003HaueHHUs! KyJbTypbl ¢uznye-
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cKoii). B moHsATHE KyJabTypbl BKIIOYAIOT CIielM(UYEeCKUE CIIOCOObI
opraHusaluu, (QYHKIUOHUPOBAHUS U pa3BUTUS YeJTOBEUYECKOU
KU3HEAESITEIbHOCTU, OCOOCHHOCTU CO3HAHUSI U TOBEACHUS JIIOACH
B KOHKpPETHBIX c(epax oOIecTBa, BbIpaxaloluecss B TpeaMeTax
MaTepUaJbHOTO M AYXOBHOTO Tpylda, CUCTEME COLIMAJIbHBIX HOPM,
OTHOLIECHUSX JIIoAe Mexmy co0oif, K caMuUM cebe U OKpyxKalollei
MPUPOIHON Cpelie.

MHOXECTBEeHHOCTh TPEACTaBJICHUIN O KyJIbType oOlecTBa o0y-
CJIOBWJIA pa3IMuHbIe TOAXOAbl U K MOHMMAHUIO TPABOBOUW KYJbTY-
pbl. MHOTAa ee OrpaHUYMBAIOT YUCTO JUYHOCTHBIM acCIEKTOM, CBO-
JST K OLIEHOYHOMY ITOKa3aTeslo, U3MEPUTETI0 OTHOIIEHUST OTIENb-
HBIX JIMII, CKaXeM TpelrpuHUMaTesei, K MpaBy: YBaXUTEJIbHOE —
HEyBaXUTEJNbHOE, 0oJiee YBAXKUTEJIbHOE — MEHEE YBaXUTEJIbHOE.
COOTBETCTBEHHO UM MPUCBAWBAETCSl CTENEHb KYJIBTYPHOCTU B Mpa-
BoBoOM cdepe. IIpu 3TOM aenaeTcss OOILIMI BBIBOA, YTO HE KaKIOMY
YyeJioBeKy, oOOsajalolieMy IpaBOCO3HAHMEM, TIpUCYIlla MpaBoBas
KYJbTYypa.

He BbI3BIBaCT COMHEHUI 3HaueHHUE TaKOW TPAaKTOBKHU IIPaBOBOI
KyabTypbl. KOHEUHO e TpaBoBasi KyJabTypa OpraHWYHO BKJIIOYaeT
YBaXXUTEJIbHOE OTHOIIEHUE JIIONEH K MpaBy, U C HEO SIBHO HE B Ja-
Jlax Te, KTO COBepllaeT TMpaBOHAPYILIEHUSI, OCOOEHHO TMpEeCTyIlie-
Hus. [ToBeneHUeCKUI acIEeKT YaCTO MCMOJb3YyeTCs Ha MPaKTUKE U B
TEOPETUYECKUX MCCIAENOBAHUSIX, KOrJa peyb WAET O MpaBOBOM
KyJIbType HE€ TOJIbKO OTAEJbHBIX TpaXIaH, HO U Pa3IUYHBIX HX
OOIIIHOCTEN: AEMyTaToOB, KaJIpOBOTO COCTaBa MCIIOJHUTEIbHOU U Cy-
JNeOHOW BJIACTH, WIEHOB MapTuii, MpodCcolo30B, MpeanpuHUMATETb-
CKUX U JIPYTrUX OOIIECTBEHHBIX 00bEAUHEHUI, TPYAOBBIX KOJIEKTH-
BoB. OnHaKo ObUIO OBl HEBEPHBIM CBOAUTH BCIO MPOOJEMY IpaBO-
BOW KyJIBTYphI JIUIIb K OLIEHKE MOBEACHUS JIIOIE, OCTaBsIs 3a ee
npenesamMu, B YaCTHOCTU, (pakTOpPbI, JETEPMUHUPYIOIIUE 3TO MOBE-
JieHue.

ITpaBusibHEe paccMaTpuBaTh MPABOBYIO KYJbTYpy Oojiee IIUpPO-
KO KaK coOupaTeJbHOE TMOHSITUE, OOBbEAMHSIOIIEEe COBOKYITHOCTH
MaTepuagbHbIX U JYXOBHBIX LIEHHOCTE B MpaBOBOW cdepe, HAKOTI-
JIEHHBIX B Mpoliecce OOIIEeCTBEHHO-UCTOPUUECKON TPAKTUKU Tpe-
JOBIIYIIUMU TOKOJEHUSMU U UCHOJb3YEeMbIX U Pa3BUBAEMbIX y4acT-
HUKaMU OONIECTBEHHBIX OTHOIIEHUN B COBPEMEHHBIX, HBIHEIITHUX
ycioBusix. Ilpasogyro Kyabmypy MOJICHO onpedesums KAk Hacmo
KYAbmypbl 00ujecmea, omHocauyocs K cgepe delicmaus npasa u om-
PadsCeHHY0 (8blpAdCeHHYI0) 8 CO3HAHUU, NO08eOeHUU U pe3yabmamax
desmenvHocmu at00ell.
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3. DyieMeHTbl MPaBOBOW KyJbTypbl MOAPA3IAEISIOTCS Ha JABE OT-
HOCHUTEJIbHO CaMOCTOSITENIbHbIE TPyNIibl. [lepgyro epynny COCTaBISIIOT
9JIEMEHTHI, BOILUIOIIEHHBIE B KAKUX-TO TMPEAMETaX: MPUHSTHIX B yC-
TAHOBJIEHHOM TMOPSIIKE PAa3HOTO pojAa HOPMATUBHBIX WU HEHOPMAa-
TUBHBIX MPABOBBIX aKTaX, PETYIUPYIOIIUX MPEANPUHUMATEIBCKYIO U
WHYI0 COLIMAJIbHO 3HAYMMYIO JIESITEIbHOCTh, OMYyOJIUKOBAHHBIX TEO-
pPETUYECKUX KOHUEMUMUSIX U uUdesx, OTOOpPakKeHHBIX B CKYJbNTYPHbBIX
U apXUTEKTYpHBIX MaMSITHUKAX. DTU TMPEIMeThl CYLIECTBYIOT Kak Obl
camMu 1o cede, He3aBUCUMO OT ux coznareneil. [lpumeyarenbHas ux
0COOEHHOCTh — OOIIETOCTYITHOCTh U JOJTOBEYHOCTh, CIIOCOOHOCTH
YIOBJIETBOPSITb MHTEPEChl KaK COBPEMEHHUKOB, TaK U OyAylMX TO-
KojeHuit. UMEHHO U3 HUX Mbl y3HaeM O 3apOXACHUU U UCTOPUU
pa3BUTHUSI TIpEANPUHUMATENBCTBA. BO 6mopyro epynny BXOOAT 3Jie-
MEHTBI JTYXOBHOI NPaBOBOW KYJbTYphl, CBSI3aHHbIE C CO3HAHUEM,
MBIILJICHUEM, TICUXOJOTUYECKUMU OCOOEHHOCTsIMU moneil. OHu
WMMAHEHTHBI KaXJOMY YeJIOBEKy, WHAUBUIYATbHOMY MpEANPUHU-
MaTeI0 U WX KOJUIEKTUBAM, HEOTAEJIUMbI OT HUX, XapaKTepPU3YIOT
HUX CYObEKTMBHOE OTHOILIEHHE K MPaBOBBIM SIBJIEHUSIM. BOBHe 3T
3JIEMEHTBI MPOSIBIISIIOTCS BO BJIEKYIIEM MPABOBbIE TMOCJIEACTBUS TO-
BEICHUU, B OIMOCPEAYEMOU MpaBOM MPEANNPUHUMATEIbCKOU mesi-
TEJIbHOCTHU.

B HayuHOIl nuTepaType BbICKAa3aHbl pa3IMYHbIE MOIXOAbl K Ha-
OOpy 2JIEMEHTOB IPABOBOU KyJbTYpbl, OIMPEACICHUIO WX YUCIA.
K KOHKpeTHBIM 3JieMEHTaM MPaBOBOU KYJIbTYpPbl, UMEIOIIUM Bax-
HOE 3HauyeHUe IS CTpOUTENbCcTBA Poccuu Kak IeMOKPaTU4YeCKOTo
MPaBOBOrO COLIMATILHOIO TOCYJAapCTBa, JISI TMPOBEACHUS 3KOHOMMU-
yeckux pedopm, obecredeHus MPaBOIOCIYITHOTO MOBEACHUS (nes-
TEJILHOCTHU) YYaCTHUKOB OOIIECTBEHHBIX OTHOIIEHUU, OOphOBI C
MPEeCTYMHOCTbIO U UHBIMU MTPaBOHAPYLIEHUSIMU, OTHOCSITCSI TTpaBoO-
CO3HAHWE, TPOHU3BIBAIONIEE BCE JJIEMEHTHI MPABOBOU KYJIbTYPHI;
MpaBO M MPaBOTBOPUECKHUI TMpoOliecc; MPaBOOTHOLIEHUS; 3aKOH-
HOCTb.

KitoueByto posib B CTpyKType MpPaBOBOW KyIbTYpbl WUTPAET MPaBo.
DTo ompenessieTcsl Mpexae BCEro TeM, YTO OHO BBICTyMaeT rocymap-
CTBEHHO 00S3aTE€IbHBIM HOPMATUBHBIM PETYJISITOPOM OOIIECTBEH-
HbIX OTHOIIeHU#. Kpome Toro, mpaBo, ¢ OJHOU CTOPOHBI, BoOpaio
W HETIPEePBhIBHO MPOAOJIKAET BOUPATh BCE MO3UTUBHOE, HaKaIJWBae-
MO€ TPABOBOU KYJIbTypOil B IIEJIOM B XONIe €€ MOCTYIMaTebHOTO pa3-
BUTUS. B TO Xe BpeMs MpaBO caMO CIYXMT MOIIHBIM pblYarom, B
3aBUCUMOCTU OT COJEP>XaHUsI CBOUX HOPM, MPOTPECCUBHOW WIU
perpeccMBHOI AMHAMUKU OOIlleCTBa, TOCYIapCcTBa, COZHAHUsI, TTOBe-
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JEeHUSI U pe3yJbTaTOB NesTeIbHOCTUM YYaCTHMKOB OOIIECTBEHHBIX
OTHOIIEHUI, a TakXe W3MEHEHWUIN BO BCEX H2JEMEHTaX IPaBOBOM
KYJIbTYPHI.

B teme 3 «MexaHu3M MpPaBOBOIrO peryJvpoBaHUsT MpeanpUHUMA-
TEJIbCKOU NeSITeIbHOCTU» ObLIM PacCMOTPEHBI TPU KOHIEMIMU Tpa-
BomoHMMaHus. Kaxmasi U3 HUX U BCce OHU BMECTE, IOTOJHSS IPYT
Jpyra, IalT Ppa3BEPHYTYIO XapaKTePUCTUKY TMPaBOBOW KYJIbTYPHI U
ee DJIEMEHTOB, BBICTYIAalOT aKTUBHBIM (PAKTOPOM COBEPIIIEHCTBOBA-
HUS, Pa3BUTHUSI U TIOBBILIEHUS TMPaBOBOU KynbTypbl. Beap mocien-
HsIs1, Oyaydyud pa3HOBUIHOCTBIO KYJIBTYphl 0OIlIECTBAa, T€HETUYECKU
o0ycJioBJIeHa TIPaBOM.

Y3KOHOPMAaTUBHOE MOHMMaHUE MpaBa He3aMEeHUMO B TPUBUTUU
BKyca K IpPaBOBOM KyJIbType, MOOYXIaeT K TMO3HAHUIO, W3YyYECHUIO
MpaBOBOIl «MaTepuu». B HOpMax IpaBa, KaK HNPaBUJIO, COAEPKATCS
pauMoHaJbHbIe U YeKaHHbIe (OPMYIMPOBKU O TpaBax, 00sI3aHHO-
CTSIX Y IOPUIMYECKON OTBETCTBEHHOCTU YUYACTHUKOB PETYINPYEMbIX
UMU TIPEANPUHUMATEILCKUX U MHBIX OOIIECTBEHHBIX OTHOIIEHMIA.
Kak Mmaciirad moBeneHus1 HopMma MpaBa IMO3BOJISET MPEABUAETb MO-
BeJileHUe JIloJeil B OymayleM, U3MepsiTh B HACTOSIIEM, OlLleHWBATh B
MPOLLIOM. DTO 00JieryaeT KaxkaoMy IpeAllpUHMMATENI0, oKa3aBllle-
MyCsl YYaCTHUKOM peryjJupyeMoro HOpMO# MpaBa OOIIECTBEHHOTO
OTHOIIIEHUS U 3HAlOIeMy ee colep>KaHue, TTOMCK pellleHUs O TMOoBe-
JEeHWU, NaeT BO3MOXHOCTb 3apaHee MPOCUYUTATh MOCIEACTBUS COO-
CTBEHHBIX TPABOBBIX ACHCTBUII M OOOCHOBAHHO MPOrHO3UPOBATh
BapMaHThl TIOBEJEHUSI CBOMX MapTHEPOB.

KoHuenuust mpaBomoHUMaHMsI, COPUEHTUPOBAHHAsI Ha MPoIecc
peanu3aluy MpaBa, UHULIMUPYET MOBBILIEHUE MPABOBON KYIbTYpHI
MoBeJeHHUsI, TpearojiaraeT He TOJbKO 3HAHWE HOPM IpaBa, HO U
YyMEHWE YYaCTHUKOB OOIIECTBEHHBIX OTHOIIEHMI TOJb30BaThCS
MPeAOCTaBAIEMBIMU MPABOM BO3MOXHOCTSIMU. OCHOBHBIM KaHAaJIOM
peanu3aliuy IIpaBa SIBJISIETCSI 0co0asi pa3HOBUIHOCTH OOIIECTBEH-
HBIX OTHOILIEHUN — MpaBooTHolleHus. Crenuduka MmpaBoOTHOIIE-
HUSI COCTOUT B TOM, YTO €r0 CTOPOHBI CBSI3aHbl B3aMMHBIMM MpaBa-
MU, 00SI3aHHOCTSIMU M IOPUANYECKON OTBETCTBEHHOCTbhIO. PeanbHoe
MPaBOOTHOIIIEHUE CKJIaAbIBAaeTCs TPU OAHOBPEMEHHOM HaJUYUU
Tpex ycjioBuil. Bo-mepBbIX, €ro CTOpOHaMU MOTYT ObITh JUIb CYOb-
eKThl MpaBa, T. €. Julla, 00JajgarllrMe MpaBo- U JeeCIIOCOOHOCTHIO.
IIpaBoCrmOCOOHOCTh — BO3MOXHOCTbH JIMIA OBITH HOCUTEJIEM IIpaB,
00s13aHHOCTEl U IOPUANYECKON OTBETCTBEHHOCTU. JleecrmocoOHOCTh
O3HayaeT IMpeBpallleHUue MPaBOCIOCOOHOCTU B I€MCTBUTEIBHOCTh —
CMOCOOHOCTh JIMIla CBOUMU ACHCTBUSIMU MOPOXIATh MpaBa, 00sI3aH-
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HOCTH, IOPUAMYECKYIO OTBETCTBEHHOCThb. BO-BTOpPBIX, OOIECTBEH-
HO€ OTHOILIEHWE MPUOOpeTaeT XapakTep MPaBOBOrO MPU HATUYUU
MPU3BAHHOUW pEryiupoBaTh €ro HOPMBI MpaBa. VckiouyeHUs u3
3TOr0 OOIIEro MmpaBuja MOTYT YCTAHABIWBATHCS JIWIIb 3aKOHOJATE-
neM. Tak, coriacHo cT. 8 'K P® rpaxmaHnckue ImpaBa U 00sI3aHHO-
CTU BO3HUKAIOT HE TOJILKO U3 OCHOBAaHUM, MPEAYCMOTPEHHBIX 3aKO-
HOM Y WHBIMM TPaBOBBIMU aKTaMU, HO TaKxXe W3 JACHCTBUIl Ipaxk-
IaH W OPUINYECKUX JIUI[, KOTOPBIE XOTSI W HE NPEeayCMOTPEHBI
3aKOHOM WJIM WUHBIMU MPABOBBIMU aKTaMU, HO B CWJIy OOIIMX Hayval
W CMBbICJIAa TPaXJAaHCKOTO 3aKOHONATEJbCTBA MOPOXAAIOT IpaKIaH-
cKue mpaBa U 00s13aHHOCTU. B-TpeTbux, peaTbHOE MPaBOOTHOIIE-
HUE BO3HUKAET TOJIBKO MO BO3AEHCTBUMEM MOpUAMYEcKOro dakra.
OH OXWUBJISIET, TPUBOAUT B NBUXKEHUE IOPUIUNYECKYIO HOPMY, KOTO-
past 10 3Toro OblLia Jullb 3adukcupoBaHa Ha Oymare. HOpumrueckuii
¢akT — 3TO CKIAIBIBAIOIIKECH B Pe3yJIbTaTe COOBITUI WM JIeHCTBUIA
peaibHble XKIU3HEHHbIE 00CTOSTEILCTBA, C KOTOPHIMM MPABO CBSI3bIBAET
BO3HMKHOBEHHE, W3MEHeHHe WM NpeKpalleHue NPABOOTHOLLIECHMIA.
Omnopa B OOLIECTBEHHBIX OTHOLIEHUSX B (hopMe MPaBOOTHOIIEHUI
Ha TpaBO MPUAAET WX YYACTHUKY, CTPOTO CJEOyIoIIeMy coaepxkKa-
HUI0O HOPMBI TIpaBa, YBEPEHHOCTb B MPaBUJIbHOCTU COBEpIlaeMbIX
MOCTYIKOB, HEMPEePeKaeMOCTU BbI3bIBAEMbIX UMM TOCJAEACTBUIA, B
TOM, YTO B CJiydyae BO3HUKHOBEHUSI KOH(MIMKTOB, JIIOOBIX MOCSTa-
TEJLCTB Ha IpaBa M CBOOOIBI €ro MHTEpPEChl OyIyT HaAeXKHO 3alllu-
IIEHbl TOCYAapCTBOM.

HeoueHnuMm BKIIaA B pa3BUTUE TMPABOBOW KYJbTYpbl KOHIETIIUNA
Mpea3akKoOHHOI0, JOTOCYAapCTBeHHOro npasa. IlocneaHsis momoraer
y4aCTHUKAM MPEANPUHUMATEIbLCKUX OTHOIIEHUN OTBICKUBATh Cpe-
M OECUMCIEHHOTO MHOXECTBA MOBEJACHYECKUX AKTOB MMEHHO Ta-
KWe, KOTOpble MUMEIOT MPABOBYIO MPUPOAY, T. €. PEryJupyroTcss 00b-
€KTUBHO CKJIabIBAIOIIMMUCS HOPMaMU JIOTOCYyIapCTBEHHOTO, Mpel-
3aKOHHOTO TpaBa. OOMUI OTIMYUTEIbHBIA TIPU3HAK MOCIETHUX
COCTOUT B TOM, YTO OHU HAJACJSIOT YYACTHUKOB OOIIECTBEHHBIX OT-
HOIIIEHUIi MpaBaMU U OOSI3aHHOCTSAMU TaKMM OOpa3oM, 4To 0Osi3aH-
HOCTh CTAaHOBMTCSI YCJIIOBUEM peajiM3alluy TpaBa, a MpaBO BO3HMKa-
€T JULIb NPU HaJUYUU COOTBETCTBYIOLLEH €My OOd43aHHOCTU. DTHU
W3HAYaJdbHO IMPABOBbIE HOPMBbI TAPAaHTUPYIOTCSI U OOECHEYUBAIOTCS
B Mpele/ax JaHHOTO OTHOIIEHUsI caMUMMHU ero ctropoHamu. CraTyc
oduLIMATBbHO TMPAaBOBbIX OHU MPUOOPETAIOT MPU MHKOPIOPUPOBA-
HUU B 3aKOHOJATEIbCTRBO.

Takum o06pa3oMm, IOrocyaapCTBeHHbIC, MpPeA3aKOHHbIE HOPMbI
MpaBa, OMocpeaymwliue o0IIeCTBEHHbIE OTHOILIEHUSI MPaBOBOTO Xa-
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pakTtepa, He ecTb o(ULIMAIbLHO MPU3HAHHOE TMPaBO, HO CIyXaT ero
HEeoOXOAMMOM MPEeAIoChIIKONM, COLMaJlbHO-3KOHOMUUYECKONH U
HpaBCTBeHHOI Oa3zoii. IIpaBoBast KyibTypa o¢UILMAIBHOIO IIpPaBO-
TBOpYECTBA — TIOATOTOBKA, MPUHITHUE U OMYOIMKOBaHWE HOpMa-
TUBHBIX aKTOB — BO MHOTOM OIpeNe/seTCs] TeM, HaCKOJbKO BOILIO-
IIEeHHbIE B HUX HOPMbI aAeKBaTHBI peajusiM, CIOXWUBIIUMCS WU
MOTYIIMM CJIOXHWUTbhCS B XXM3HM, Ha mpakTuke. HaszHaueHue rocy-
JAapCTBEHHBIX MPaBOTBOpUYecKux opraHoB — PeaepanbHoro Cobpa-
Husi P®, opraHoB 3aKOHOJATeJIbHO BJlacTM CyObeKTOB Poccuii-
ckoil Denepalluu U OAPYTUX COCTOUT HE B «COUMHEHUW», «ITPUIYyMbI-
BaHWM» 3aKOHOB M WHBIX HOPMATUBHBIX aKTOB, a B TOM, UYTOOBI
MCKaTb HOpMAaTUBHBIC TMPaBOBbIE PEIIeHUS, aleKBaTHBIE 3alpocam
pedopMHUpPYyEeMOTOo POCCUIMCKOro OOIlecTBa, B CaMHUX CKJIaAbIBalo-
IIMXCSI B HBIHEIIHUX YCIOBUSAX peajibHbIX OOILIECTBEHHBIX OTHOIIIE-
HUAX, B TIEPBYIO ouepelb SKOHOMMYecKUX. Hamo oThICKMBaTh, «OT-
KpbIBaTb» W MpPUIaBaTh T'OCYJapCTBEHHYIO 00s3aTeJbHOCTh IPaBO-
BBIX HOPM TeM TIpaBUJIaM, KOTOPbIMU (paKTUUYECKU, Ha JeJie
PYKOBOJICTBYIOTCSI YYACTHUKHU TO3UTUBHBIX OOIIECTBEHHBIX OTHO-
LMIEHUM, CayxXallux Ojary jiojaeii, oOllecTBa U TocyaapcTBa.

4. TlpaBoBasi KyabTypa, B MOJIHOM Mepe OTBeuarolasi 0ObeKTHUB-
HBIM 3aIipocaM TOCTYINAaTeJbHOTO IBUXXEHUSI OOIIEeCTBa, TOCYIapcCT-
Ba, NMpeANpUHUMATENEd U APYIUX IPax[IaH, He CKJAIbIBAETCS CTHU-
xuitHo. TpeOyloTcss HaCTONYMBBIE YCUIUS IO €€ KYJbTUBUPOBAHMIO,
pacIrpocTpaHEHUIO, TIPUBUTUIO BCEM CYOBEKTaM COLIMAJbHOIO 00-
meHus. Hanpumep, Ykazom IlIpesugseHra P® ot 28 deBpans
1995 r. omobpeHa mpencrtaBieHHas LleHTpanbHOU M30UpaTeabHON
koMmuccueii P® PenepanbHasi 1eeBas IporpaMma IOBBIIISHUS
MPaBOBOW KYJbTYpbl W30MpaTeieil U OpraHM3aTOpoB BHIOOPOB —
YIEHOB M30MpaTeIbHbIX KOMMCCHIT Bcex ypoBHeit'. HemanoBaxHoe
MECTO B TOBBIIICHUM TPABOBOIM KyJbTYpbl MpeANpUHUMAaTeNeil Ha-
pany ¢ apyrumu (dakTopaMu 3aHUMaeT OpMUpPOBaHUE UX TPaBO-
CO3HAHUS.

IIpaBoco3HaHue — omHa U3 (OPM OOILIECTBEHHOr0 CO3HAaHMUS,
OoTpaxalollero B CO3HAHUU JIIOJeil OKPYXalollylo UX AEUCTBUTEIb-
HocTh. [lpencraBisig coboii o6IyI0 (GopMy TYXOBHOTO OCBOEHUS
Mupa (ObITUSI), OOIIECTBEHHOE CO3HAHWE BKJIIOYAET KOHKPETHBIE
¢opmel. ITocnenHue 0060COOISIOTCS, UCXOAS U3 IpeaMeTa U CIOoCo-
0a oTpaxeHHsI, a TaKxKe POJIM B XU3HEHEATeIbHOCTU obIecTtBa. Ilo
OTMEYEHHBIM OCHOBAHMSM Hapsly C IpPaBOCO3HAaHUEM IPUHSITO

" C3 PD. 1995. Ne 10. Cr. 862.

8 KwmnuckuH "[peanpuHUM.paBo”
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pa3IMyaTh elle MOJUTHYECKOe CO3HAHWE, MOpallb, PEJIUTHUIO, MCKYC-
cTBO, ¢uirocoduto, Hayky. OToeNbHBIE aBTOPHI B KadyeCTBE CaMoO-
CTOSITENILHBIX PACCMATPUBAIOT U HEKOTOPHIE Apyrre (GOpMbI OOIIe-
CTBEHHOTO CO3HAHMsI, B YACTHOCTH 3KOHOMUYECKOE M ICTCTHUYEC-
ckoe. Bce 3T GoOpMBI OOGIIECTBEHHOrO CO3HAHUS TPUCYINM U
MpeAPUHUMATEIISIM.

OCo6eHHOCTh MTPABOCO3HAHUSI COCTOUT B TOM, YTO OHO, Oymydu
3JIECMEHTOM IIPAaBOBOM KYJbTYphI, OTpaxkaeT MPaBOBYIO ICHCTBUTEIb-
HOCTh — IMpPaBO KaK HOPMATMBHYIO CHUCTEMY U OOYCIOBJICHHBIC MM
MpaBoOBBIC sIBJIeHUsI. Bce hopMbl 00IIECTBEHHOTO CO3HAHUS B3aM-
MOCBSI3aHBI, a €ro YWieHeHHe Ha HUX ImomJac BechbMa ycioBHO. [lpa-
BOCO3HAaHME BBUIY OTPaXXCHUS MM TIPEXKIEC BCEro MpaBa KaK HOpMa-
THUBHOW CHCTEMBbI, PETyJIupYIolleil IoBedeHNe JIoAei, 0COOCHHO
TECHO TepeIuieTeHo ¢ GpopMaMK OOIIECTBEHHOIO CO3HAHUS, KOTO-
pble OTpaxkalOT HEINpaBOBBIE COIMANBHO-HOPMATUBHBIC PETYIATO-
pBI, — MOJUTUYECKUM CO3HAHMEM, Mopaiblo, penurneit. [1pouHoit
CBSI3W Pa3IMYHBIX (OPM OOIIECTBEHHOTO0 CO3HAaHMSI CITOCOOCTBYET
TO OOCTOSITENIBCTBO, YTO BCEM WM, B TOM YHWCJIe MPaBOCO3HAHMUIO,
MpUCyIa OAMHAKOBash BHYTPEHHSSI CTPYKTYypa.

5. BHYTpeHHsISI CTPYKTypa IMpaBOCO3HAHUSI BKIIOYAET JABa KPYII-
HBIX KOMITOHEHTA: MPaBOBYIO MCHUXOJOTHIO W TIPABOBYIO UACOJIOTHIO.
IIpaBoBast TICUXOJIOTUSI PACKPBIBAETCS Yepe3 MOHATHUsSI, XapaKTepH-
3ylole TICUXWUKY 4YeJioBeKa, OTpa)kaeT HAaIlOJIHEHHYIO IPaBOBBIM
colepXaHMEM €ro ICUXOJIOTMYECKYI0, YMCTBCHHYIO IESITeIbHOCTD.
DT0, HampuMep, YyBCTBA, HACTPOCHMSI, SMOLIMU B 00JIaCTH TIpaBa U
MPaBOBBIX SIBJICHUI, KOTOPbIE, KaK MPaBWIO, CTUXUIMHO CKJIabIBa-
IOTCS Ha OCHOBE YCJIOBUM XHM3HM 4YesloBeKa. JIaHHBIA KOMITOHEHT
MIPaBOCO3HAHUS HYXIAeTcsl B 0C0O00 BHUMATEIBHOM OTHOIIEHUM K
cebe, Tak KaK OH IeTePMUHUPYET AesITeIbHOCTD JIIOeiA, O ero He-
IMOCPEACTBEHHBIM BO3IEHCTBUEM YEJIOBEK COBEPINACT T¢ WJIM WHBIE
aKIMM; K HEMy, CJIeI0BaTeJIbHO, YXONST CaMble I[JyOOKHWe KOPHU
MpaBOBOIl aKTWMBHOCTW, BCEil IMPaBOBOM KyJIbTYyphbl, KaK IPaBOIIO-
CJIYIITHOTO, MPAaBOMEPHOIO MOBEICHUS, TaK U COBEpIIAeMbIX ITPaBO-
HapyIIeHW, BKIIOYast MPECTYIICHHUS.

Poib pasnuyHBIX 37IEMEHTOB B IPABOBOM ICHXOJOTHU U, COOT-
BETCTBEHHO, B JACSITEIbHOCTH MPEANPUHUMATEIS HEOMMHAKOBA, YTO
ClleyeT YIMTHIBATh B OLIEHKE €ro MOBEICHUSI, B TOM YHCJIe TIPU ype-
TYJIUPOBAHUU CAMMMU TPEATPUHUMATEISIMA BO3HUKAIOIINX MEXITY
HUMHM CIIOPOB, a TaKXe IMPU PACCMOTPEHMU JAE] C MX Y4acTHEeM CY-
oM. MOXHO BBIIEINTh HECKOJIBKO CPe30B (YPOBHEN) MCUXUYECKOM
nestenbHocTH. [lepBBIif BKIIIOYaeT MHTEPECHI, BOJIO, MOTHUBBI M Iie-
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au. OH ¢opMupyeTcsl IJIaBHBIM 00pa3oM MO BIMSIHUEM OOBEKTHUB-
HbBIX YCJIOBUI XXU3HU 4YeJOBEKAa: SKOHOMUYECKUX, COLUATbHBIX, MO-
nutudeckux. Hepeako, HampuMmep, BOZHUKHOBEHUE Y JIIOJAEH UHTE-
pECOB U 1ieJiell He 3aBUCUT OT HUX CaMUX, a AUKTYETCS BHEIIHUMU
00CTOSITETbCTBAMMU.

Bropoit cpe3 — TpUBBIUKU, 32 KOTOPBIMU CTOST JpPEBHEUIINE
perysTopbl MOBEeACHUS JioJell — oObl4yau, TpagulUU. DTOT 3Jie-
MEHT MIPAaBOBOU MCUXOJIOTUU CAMbIA YCTOMYUBBINA, KOHCEPBATUBHBIN
u HauboJiee TpyAHO mpeonoauMbiii. [IpuBbIYKM BhIpaOATHIBAIOT aB-
TOMaTU3M B TIPUHSITUU TOBENEeHUYECKUX pelneHuil. MckopeHeHUe
BPEIHBIX aHTUOOIIECTBEHHBIX MPUBBIYEK, PA3HOTO poJa HeTraTuB-
HBIX MEPEXUTKOB MPOIILJIOTO, PaBHO KaK U BHEJAPEHUE B MPABOBYIO
TICUXOJIOTUIO TIPUBBIYEK MPOTPECCUBHBIX, COLMATBHO TOJE3HBIX,
HampuMep TPUBBIYKU COOJIONATh U WMCHOJHSITH B TpeAlpUHUMA-
TEJIbCKOU NIeSITeIbHOCTA HOPMBI MpaBa, — BaXXHOE YCJIOBUE Mpodu-
JIAKTUKU TIpaBOHApPYILIEHU B 9KOHOMUYECKOU cepe.

Tpetuit cpe3 INCUXUYECKON AESITEIbHOCTH, IIpeAcTaBIeHHBIN
YYBCTBAMM, HACTPOCHUSIMU, TEPEXKUBAHUSMU, HAMPOTUB, OYEHb
noaBuxeH. Ero sipkasi 0cOOEHHOCTh — OBICTpOE U3MEHEHUE OTHO-
IIEHUST K TIPaBOBBIM SIBJEHUSIM, CME€HA OLIEHOK Ha MPOTUBOMOIOX-
Hble: OT 0e3yCIOBHOTO OHOOpeHUsI K MOJHOMY OoTpuuaHuio. ocra-
TOYHBIM MMOBOJOM AJIsI 3TOTO MOXET ObITh YTO-TO YBUJIEHHOE, YCJIbI-
IaHHOE, MEePEXUTOE.

YeTBepThlil cpe3 MOKa3bIBAET OINpEAeeHHYI0O MacCUBHOCTh ca-
MOI JIMYHOCTU B OTHOUIEHUU MPaBOBOU NEeWCTBUTEIBHOCTU. ITO
BbIpaXaeTcsl B TMOABEPXKEHHOCTU TaKUX JIMI[ OBICTPON BHYIIaeMO-
CTU, WX CJEeTIOM TOoJpaXaHUW MOBEAECHUIO APYTUX. Y TCUXUYECKU
TMACCUBHBIX OTHOIIIEHWE K TpaBy U MPaBOBBIM SIBJIEHUSIM (HOPMUPY-
eTcsl MOoJ ONpPEeeISIIOIUM BIUSTHUEM OJIMXKAWUIIIero OKpy>XKeHUsI, KO-
My M 4eMy OHU ToapaxkawT. B yacTHocTH, mojpaxaHue OoTpulla-
TeJIbHOMY, TIPOTUBOIIPABHOMY MTOBEEHUIO, BOCIIPUSITUE €ro KaK 00-
pasla BeayT K BbIPAa0OTKE y TaKWUX JIMI[ YCTAHOBKY! Ha CTOJIb Xe
MPOTUBOIPABHOE CBOE COOCTBEHHOE MOBEIECHUE.

ITpaBoBas uaeosorust BeICTynaeT Kak Obl oUIIUATbHBIM KOMIIO-
HEHTOM MpPaBOCO3HAHUSI, OTpaxaeT IMpaBOBbie B3IMJISIAbI, OMUpPaAIO-
1Kecsl Ha HaydyHble MPeACTaBIeHUSI O MPaBOBON JNEHCTBUTEIbHOCTH.
OCco0eHHOCTh MPaBOBOU MACOJOTUM COCTOUT B TOM, UTO OHAa CIO-
coOHa 0060CcOOJISITBCS OT CBOEr0 HOCHUTENSI, HaXOAUT OGhOopMIICHUE,
BHEIIIHEE BbIpaXeHUE B aKTax rocymapcTBa — 3aKoHax, yKaszax U
WHBIX, a TaKXe B MPABOBBIX UAEAX, KOHILEMHIIUSIX, TEOPUSIX, MyOaU-
KyEeMbIX B KHUTaxX U CTaThsSIX UX aBTOPOB.
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I1paBoByIO TICHXOJIOTUIO M TIPAaBOBYIO WACOJOTUIO HE CIIEAyeT
MIPOTUBOIIOCTABIIATL IPYT APYry, B YaCTHOCTU PACLiEHUBATb ICUXO-
JIOTHIO KaK HEYTO BTOpPOCTeNeHHOe. B co3HaHMM YesloBeKa 00a KOM-
IMOHEHTa «IepeMelllaHbl», CIIUTHI, a MO-Pa3HOMY OHM IPOSBISIOTCS
JINIIb BOBHE. TBOpEIl MpaBOBOM HOPMBI, MIACH, KOHIEITIIUU, TEOPUHU
repenaeT, BOIUIOMIAET, MaTepHaau3yeT B HUX BCIO CUJIy CBOEM IICH-
XUKU — 9yBCTB, pasyma, sMoluil. [Ipy pacXoXIeHUM MeEXIy TeM,
YTO YeJIOBEK AyMaeT, KaK OH YYBCTBYET, BOCIPUHUMAET MPABOBYIO
NEeUCTBUTEIbHOCTh, W TeM, KaK OH 3TO BCe M3JIaraeT B IPaBOBBIX
HOpMax, WAesX, KOHIIEIIIUAX, TeOPUsIX, He OymeT JOCTUTHYTO IOC-
TaTOYHO YIOBJIETBOPUTEIHHOE COCTOSHME HHM IIPABOBOM IICUXOJO-
TMH, HU TPABOBOW WACOJIOTUU.

6. 3HauyeHHMe TPABOCO3HAHUS B TMPEANPUHUMATEILCKOM Ies-
TEJTbHOCTH BeChbMa MHOTIOTPaHHO, M €r0 TPYOHO IepeoleHUTh. Jle-
JIO B TOM, YTO IIPaBO M 3a(pUKCHPOBAaHHBIC B €r0 HOpPMax ITOBEICH-
YecKrWe MOIEeIM CaMM 10 cebe, HaxOmsICh B CTaTUYECKOM COCTOSI-
HUM, TIOMHMMO 4YeJlOBeKa He OKa3bIBaloT HUKAKOrO BIMSIHUAS Ha
peanbHbIe OOIICCTBEHHBIC OTHOIICHMS, Ha COCTOSIHME IIPaBOBOM
KYJIBTYpbI, 3aKOHHOCTH, IPaBOIOPSIIKA M OOIICCTBEHHOTO MOPSII-
Ka. [IpaBo MOXeT BHEAPUTBLCS B peajibHOE OOIIECTBEHHOE OTHOIIE-
HHUE, PeryaupoBaTh €ro TOJbKO Yepe3 IMOBeIeHUE, NeATeIbHOCTh
KaXIOoro OTHEJIbHO B3ATOrO 4YesloBeKa, B 4eM Obl Takas JesTellb-
HOCTb HU BBIpaxayjach. Ho I 3TOro HOpMBI MpaBa JAOJKHBI IPO-
XOIHTb, TIPEIOMIISATLCS 4Yepe3 CO3HaHWE YeIOBeKa, HAXOOUTh OTpa-
>XKEHHE B MIPaBOCO3HAHUMU.

Bosnee KOHKpEeTHO MPaBOCO3HAHHME:

oTpaxasl M OLICHWBAsI HbIHEITHEe COCTOSIHUE IPaBOBOM JACHCTBH-
TEJbHOCTH M BbIpabaThiBasi MpPEACTABICHUS IO e¢ YIYYIIEHUIO, CIIy-
KUT HE3aMEHUMBIM MCTOYHMKOM COBEPIIEHCTBOBAHUS BCETO HOEMCT-
BYIOILIETO MeXaHM3Ma IIPAaBOBOTO PETYJIMPOBAHUSI — HOPM IIpaBa U
MPAaKTUKKU WX peaju3allii, YKPeIUIeHUsI 3aKOHHOCTHU, OXPaHbI Ipa-
BOIIOPSIIKA, MOBBIIIEHUS TIPAaBOBOM KYJIbTYpPHI;

00J1amasi Ka4eCTBOM PETPOCIIEKTUBBI, CIIOCOOHO BOCIIPOM3BOANTH
M BbIpaxkaThb OTHOIIEGHWE K IPeXHEMY IpaBy M CBSI3aHHBIM C HUM
SIBIICHUSIM. DTUM CaMBIM 4Yepe3 MPaBOCO3HAHUE MOCTUTAeTCs Ipe-
€MCTBEHHOCTh B IpaBe, BOCIPUATHE UM ILIEHHOCTEN, HAKOTUICHHBIX
ucTopHeil mpasa. Jlydinue, MpOBEepeHHBIE MHOTOJIETHEH MPaKTHKOM
00pa3lpl MyTeM pelLEeNUU CTAaHOBSATCS MOCTOSTHUEM IIpaBa COBpeE-
MEHHOTO0, JCHCTBYIOIIETO;

Ha OCHOBE MHTETpalliM MPOIIJIOTO U HACTOALIEro IpaBa IMOCPE.-
CTBOM OITEPEXKAIOIIETO OTPAXKEHHsA OOIIECTBEHHBIX OTHOIICHUI BbI-
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pabaTbhIBacT MaKCUMaJbHO MPUOJMXKEHHBIE K BO3MOXHOU peajbHO-
CTU TIpEACTABJIICHMSI O OyaylleM IpaBe — O €ro MOCTEIEHHOM <«OT-
MHUpaHUW» WA YCUJIEHWU POJU B OOIIECTBE M TOCyJapcTBe. DTO
nIejaeT Goyiee lieJieHANpaBIeHHON paboTy MO YIYUYIIEHUIO YXe CJIO-
KMBIIETOCS MEXaHU3Ma IMPaBOBOTO PEryJIUPOBAHMUS;

CIYXUT HE3aMEHUMBIM <«IIOJIEM», Ha KOTOPOM OCYIIECTBIISIETCS
B3aMMOCBSI3b U B3aMMOJCHCTBHE MTPaBOCO3HAHUS C APYTUMU dopMa-
MM OOIIECTBEHHOIO CO3HAHMSI, OTPaXKalOIIMMU BMECTEe C IPaBOCO3-
HaHUEM OIHM U Te Xe peaquu. TeM caMbIM MpaBOCO3HAHME BO3IEi-
CTBYeT Ha YJIy4llIEeHME BCErO0 MeXaHM3Ma COLMAIbHOTO PEryMpoBa-
HUSI, CO3IaeT HEOOXOAMMBIE MPEANOCHIIKY ISl B3aUMOOOOTalleHUs
BcexX (popM 0OILIECTBEHHOTO CO3HAHMS, MPEOI0JICHUS IIPOTUBOPEUUIA
MeXIy caMUMM (hopMaMU OOIIECTBEHHOTO CO3HAHUSI U OTpaskaeMbl-
MU UMW peaIbHOCTSIMU: MEXIy HOPMaMU TpaBa U UHBIMU COLIMAJIb-
HBIMM HOPMAaMM, a TaKXKe MEXIY PEryIMpYyEMBIMU Pa3IWYHBIMMU CO-
LIMAJTbHBIMA HOpMaM# OOIIECTBEHHBIMU OTHOLIEHUSMU.

[IpaBoco3HaHKe, TAKUM 06pa3oM, €CTh HEOOXOAMMAsI COCTaBJISIIO-
mast pebopMupoBaHusi Poccuu, co3gaHusl cOLUAIbHO OPUEHTUPO-
BaHHOM PHIHOYHOM SKOHOMUKH C IMpeobIagaHueM B Hell MpeanpUuHM -
MartejbcTBa. B mpaBoBoii chepe Ha ero OCHOBE MEPEOCMBICTUBACTCS
Hallle MPOIIIOe, apTYMEHTUPYIOTCSI OTKA3 OT HECOCTOSITEIbHBIX HOPM
U CTEPEOTUIIOB U HEOOXOAMMOCTh MPEEMCTBEHHOCTU HAKOIIJIEHHOTO
B IIPOIIIOM TTOJIOXUTEIBHOTO OIbITAa, BHIPAOATBIBAIOTCS TOBEIEeHYE-
CKMe MOJENIM BCero Ipoliecca Mpeodpa3oBaHuii 001lecTBa U Tocyaap-
cTBa, 00pa3lbl ONTUMATLHON MPeANPUHUMATEIBCKON AeATEIBHOCTH.
OpHako MpaKTUKa CBUAETEJIbCTBYET, UTO MPaBOCO3HAHUE, K COXa-
JICHUIO, HE 3aHsUIO ellle mpeaonpeaeieHHoro emy Mecra. Ilpomomxka-
eTCS POCT MPECTYITHOCTH B NpearnpuHUMaTeNbCcKOM cpene; 60—90%
HOPMATUBHBIX aKTOB (MHCTPYKLUIA U T. 11.), KOTOpPbIE TOTOBITCS (e-
JIepalbHBIMU MMHHUCTEPCTBAMM W BEIOMCTBAMU U TPEIbSIBISIIOTCS
IJIsI perucTpauvd B MUHHCTEepCcTBO loctuuuu P®, mporuBopeuar
JIeUCTBYIOIIEMY 3aKOHomaTeabcTBy. CymaMM BOCCTAaHaABJIMBAIOTCS Ha
MPEeXHI0I0 paboTy 6ojiee IMOJOBUHBI YBOJCHHBIX IO WHUIIMATHUBE
paboTonareieii. Pa3zpacraiorcs HeAMCHUTIIMHUPOBAHHOCTD, HEOOSI-
3aTeIbHOCTh, Oe3HaKa3aHHOCTh. OTMEHSIOTCS KaK MPOTUBOpeYaline
3aKOHOJIATEIbCTBY PETUOHABbHBIC MPAaBOBHIC aKThI.

CaMy1o OOJIbIIYI0O OMACHOCTH JJIsI TPABOCO3HAHUS TIPEACTABIISICT
JIIaBHO yKOpeHUBIIMiicss B Poccuu mpaBoBOif HUTUIM3M — OTpHIIA-
HUEe TIpaBa KakK lLieHHOCTU. [IpaBoBOil HUTMIM3M JieXal B OCHOBE
HEMUPHBIX COLMATbHBIX PEBOJIIOLINI, COMPOBOXIABIINXCS HACHIIb-
CTBEHHBIM CJIIOMOM TOCYJApCTBEHHO-IPABOBBIX MWHCTUTYTOB BMECTO
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pelIeHus] Ha3peBIIUX MPoOJeM IyTeM pedopMUpOBaHUs 0OIlleCTBa
1 TocygapcTBa ¢ TOMOIIbIO MpaBa. [IpaBoBOif HUTUIU3M SIPKO TIPO-
SIBUJICSI YK€ B TMEpPBbIEe TOIbl COBETCKOM BJIACTU W B IMOCJEIOBaBIINE
3aTeM TOJbl Ky/lbTa JUYHOCTU.

He uzbexana mpaBoBoro HuruiausmMa Poccusi U mocie pacmnana
CCCP, korma AOMycKajJOCh TIJIABEHCTBO IOJUTUKU Hal IMPaBOM.
IlpaBo «Momyajio» MpPU «pOCIyCcKe» C TMOMOIIbI0 BoopyXeHHBIX
Cun P® BepxoBHoro CoBera P®, npu npoBeaeHUU 3KOHOMHUYE-
CKUX pedopM c rpyObIMU HapylmleHUsSMU 3aKOHa O TMpUBATU3AIUU
TOCYAapCTBEHHOT0 W MYHMIIMMNAJbHOTO UMYIIECTBA — OCHOBHOTIO
HOPMATUBHOTO aKTa 0 KOPEHHOM TNpeoOpa30BaHUM HAPOIHOTO XO-
3saiictBa. [IpaBOBOIf HUTWMJIM3M TIPOSIBISIETCS U B JESITEJIbHOCTU 3a-
KOHOJaTeJIbHbIX OPraHOB, HE MPUHUMAIOIIMX TMOJA pPa3IUuYHbIMU Ha-
JTYMaHHBIMU TIpeJJIoraMU KpaiiHe HeOOXOIUMbIE€ U yXe MOATOTOB-
JIEHHbIE€ 3aKOHBI, HalpuUMep peryaupylolire 60pb0y ¢ Koppymniuei
U 3KOHOMUYECKUE, MPEeANPUHUMATEIbLCKUE OTHOIIEHUSI. B pesyib-
TaTe 3aKOHOAATEJbHOE PEryJIMpoBaHUE MOAMEHSIETCS CYOBEKTUB-
HBbIM YCMOTpPEHUEM 3aUHTEPECOBAHHBIX JIUII.

Bce 5T0 HaHOCUT CyllleCTBEHHBIN YPOH (DOPMUPOBAHUIO HOBOTO
NpaBoOCO3HaHUS B Bozpoxaatoleiicas Poccun. Huskuit ypoBeHb
MpaBOCO3HAHUSI, a TeM OoJjiee MPaBOBOW HUTWIM3M CTalu 3aMeT-
HBIM MpPENsSTCTBUEM Ha MYyTU NajlbHEUIIEero LUBUIU30BAHHOTO pe-
¢opmupoBaHusgs Poccuu. Heobxomumbl KapauHaJlbHBIE MEpbI I10
YCTpaHEHUIO Je(eKTOB MPaBOCO3HAHUS W TMPUYUH, WX BbI3bIBAIO-
mux. [TpaBoco3HAHUIO Majlo OBITh MPOCTHIM 3€PKaTbHBIM OTpaXe-
HUEM, peructpatopom, puKcaTOpoM OKpyXamwllell mpaBoBOUl neli-
cTBUTENIbHOCTU. Ero mpusBaHue — MO3UTUBHO-KPUTUYECKU OCBau-
BaTh OTpaXkaeMoe, BbIpabaThIBaTh pallMOHAJIbHBIE PEKOMEHIAMU
Mo TMOJJIEPXKKE CPEeNCTBAaMM IpaBa MPOrPECCUBHBIX COLMATIBHO-3KO-
HOMUYECKUX U MOJUTUYECKUX MPOLIECCOB M yCTaHABIMBATh HETIpe-
OJIOJIMMBIN 3aC/IOH BCEMY, UTO UM MeEIIaeT.

7. BbisicHeHUE 3TOil OOBEKTHUBHO IETEPMUHUPOBAHHOW pPOJIU
MPaBOCO3HAHUS 3aBUCUT OT €r0 HOCUTEJIEH, UX MPaBOBOTO BOCTIUTA-
HUSI, TOTOBHOCTU CO 3HAaHUEM jiejia IefiCTBOBaTh B O0JacTu Ipasa.
ITprMeHUTENbHO K KOHKPETHBIM HOCUTENSIM OTUYETJIMBO BBIACHSIOT-
csl IPaBOCO3HAHWE WHIMBUAYaJbHOE, IPYITNOBOE M OOIIECTBEHHOE.
Ilpu 3TOM WHAMBUIYATbHOE COCTABISIET OCHOBY IMPaBOCO3HAHUS
Kak SIBICHUS B 1IeJ0M. [ pymnroBoe M OOLIECTBEHHOE HaJCTpanBaioT-
csl Ham HUM, (OPMUPYIOTCS KaK €ro MpoaoJiKeHuUeE.

HHousudyanvnoe npagoco3naHue CBONCTBEHHO KaXIOMy OTAE/Ib-
HO B3SITOMY TpeANpUHUMATEN0, rpakaaHuHy. KoHkpeTHbie (pakTo-
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pBI, OKa3bIBaWOIIME pelliatolliee BIUSHUE HAa GOPMUPOBAHUE WHIM-
BU/IyaJbHOTO MPAaBOCO3HAHMSI, BeCbMa MHOrouucjieHHbl. [To kpure-
puI0 «OJU30CTU» K HUM CaMOM JIMYHOCTU, €€ BO3MOXKXHOCTE! BIUSTH
Ha HUX 3TU (PAKTOPbl MOXHO CBECTHM B HeCKOJIbKO Tpymi. IlepBas
CBsI3aHa C MCUXMKOI yesloBeKa, CIelU(pUKON ero 4yBCTB, BOCIIPHU-
SITUSI, MBILIIJICHWSI, TTaMSITH, UIASOJOTMYECKON OpUeHTAallud, OTHO-
1eHueM K peauruud. Bropass — ¢ mojiom, Bo3pacToM, 0Opa3oBaHU-
€M, POJIOM 3aHSITUI, CeMEHBIM, UMYIIIECTBEHHBIM U JOJKHOCTHBIM
TOJIOXKEHUEM, MECTOM XKUTEJIbCTBA U PabOThl. TpeTbsd — C JUYHBIM
OIBITOM TIPaBOBOM NESATENBHOCTU, yIAYHBIM WM HEyTAaYHBIM MC-
MOJb30BaHMEM TIpaBa B PEIIEHUM BO3HMKABIIMX BONpocoB. YeTBep-
Tasi — ¢ TMHAMUKON OOIIECTBEHHO-ITOJUTHYECKON U COIMATbHO-
9KOHOMMYECKOI CUTyalluM B CTpaHe, CTENEHbIO JOBEPUS YeIOBeKa
K OpraHaM rocynapCTBEHHOI BJIACTM M MECTHOTO CaMOYIIpaBJIeHMUSI,
XO3AUCTBYIOIIUM CcyObeKTaM. [loBBIIIEHWEe WHAMBUAYAJIbHOTO TIpa-
BOCO3HAHUS MpearnojaraeT, TakuM o0pa3oM, C OJHOU CTOPOHBI, aK-
TUBHOCTb CaMOM JIMYHOCTHU IO YCTPAHEHUIO 3aBUCSIINX OT Hee 00-
CTOSITEJIbCTB, KOTOPbIE OTPUIIATEILHO BIMSIOT Ha NIpaBOCO3HAHUE, a
C Ipyroi — lieJeHarpaBleHHblE CKOOPAMHUPOBAHHBIE YCUIUS 00-
IIeCTBAa M TrOCyJapCTBa IO CO3JaHMI0O BOKPYI KaXJOTo 4YesioBeKa
cpenpbl, TOJIOXUTEJNbHO BO3AEUCTBYIOIIEH Ha MPaBOCO3HAHWE U MU-
HUMU3UPYIOIIEeH OTpUIIaTeIbHOE BO3ACHCTBUE.

Ipynnoeoe npasocosnanue xapakTepru3yeT BOCTIPUSITHAE U OCMBICTIE-
HUE TPaBOBOM JEHCTBUTEIBLHOCTU OIpENeJIeHHBIMUA OOIIHOCTSIMU
moaeit. X kitaccuuKanus MOXET OCYIIECTBISITBCS, B 3aBUCUMOCTHU
OT lieJiell UCCIIeIOBaHUS TPYIIIIOBOTO TPAaBOCO3HAHUS, 11O PA3IMIHBIM
KPUTEPUSIM: BO3PACTHOMY, TEPPUTOPUATBLHOMY, MPOodeCcCUOHATBHO-
My U T. I. YacTo mpakTUKyeTcsl, HallpuMep, U3y4yeHue OTAEIbHO Ipa-
BOCO3HAHUSI TOPOACKUX U CEJIbCKUX XKMUTEJIEH; YICHOB pa3MUHBIX
TPYAOBBIX KOJJIEKTUBOB, 3aHUMAIOIINXCS CXOMHON MpodecCruoHa b-
HO AesITeIbHOCTBIO, OTIAEIbHBIX IPYIMIT IPeATPpUHUMATEIS.

EcrecTBeHHO, TyTh K TPYIIIOBOMY NMPAaBOCO3HAHMIO JICKUT 4Yepes
WHAWBUIYaJIbHOE MpaBoco3HaHue. OgHako paboTa Mo MOBBIIIEHUIO
WHIVMBUAYAIBHOTO TPaBOCO3HAHUSA Oymer Mano3¢hdeKkTuBHON 06e3
3HAHUS MPABOCO3HAHUS TPYMIIOBOTO, T. €. CJIOXHUBIIETOCS B TOW WM
WHOM COLMaJIbHOU IpyIIie (0OIIHOCTH) eAMHOOOPAa3HOTO, CXOXKETO,
COBITaJa0IEr0 OTHOIICHUs] K TpaBy M IPABOBBIM OTHOIIECHUSIM.
MHauBuayalbHOE W TPYIIIOBOE MPaBOCO3HAHUE TECHO CBSI3aHbI, CO-
OTHOCSATCS KaK eIMHUYHOE U ocobeHHoe. Hu3kuii ypoBeHb, aHTHCO-
IMa bHasl HAIPaBJAEHHOCTD IPYIIIOBOTO MPaBOCO3HAHUSI CBUAETE/b-
CTBYIOT HE TOJILKO O IMOpPOKaxX MHAVWBUIYaJIbHOTO IPaBOCO3HAHMUS
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YJIEHOB COOTBETCTBYIOILECH TPYIIIbI, HO U O CJIOXUBLICHCS B HEW He-
YIOBJIIETBOPUTEILHOU 0OOCTaHOBKE JJIsI UCIIPABJIEHUSI, KOPPEKIUU
WHAVBUIYATbHOTO TIPAaBOCO3HAHMS WIEHOB TIPYIbI, 4YTO MOXET
MPOBOILIMPOBATh COBEPIIIEHUE UMU MpaBoHapylleHuil. B momoOHo
CUTyalluM HEOOXOIMMO MPUHSITUE CPOYHBIX MEpP MO CTabuau3aluu,
a 3aTeM U MOBBILICHUIO UHAUBUIYAIBLHOTO MPAaBOCO3HAHUSI BHYTPU
rpynmn. [lpu BO3MOXHOCTU Iefiecoobpa3Ha peopraHu3alus TaKUX
TPyMIl, B YAaCTHOCTY MOTOJHEHWE WX JIOJbMU C YCTOMUYMBO BHICOKUM
MPaBOCO3HAHUEM UM BBIBEJEHUE JIMI] C KpaiiHe HU3KUM MpPaBOCO3HA-
HUEM, CKJIOHHBIX K COBEPILICHUIO TTPaBOHAPYIIIEHUIHA.

ObuecmeenHoe npagoco3Hanue KOHIIEHTPUPOBAHHO OTPaXKaeT Co-
CTOSTHME MPaBOCO3HAHUsS B OOIIECTBE W TOCYyNAapCTBE, UHTETPUPYET
MpaBOCO3HAHWE WHAWBUIYaATbHOE U rpynmnoBoe. Huskuil ypoBeHb
O0IIIECTBEHHOTO MPaBOCO3HAHUSI B MPUHIIAIIE HEIOMYCTUM U JOJ-
KEeH TIpEeayNpeXIaTbCsi BCEMU BO3MOXHBIMU CpEACTBAMU. YCTOM-
yuBasl TEHACHIUSI K TaJeHNI0 O0IIECTBEHHOTO MPaBOCO3HAHUST €CTh
OOBEKTUBHBIN IMPU3HAK HEOJAronojydyusi B OOIIECTBE M IOCydapCT-
BE, HEYCTOMYMBOCTHU, KPU3MCA CIOXUBIIMUXCS COLUATbHO-MOIUTU-
YECKMUX U KOHOMUYECKUX CTPYKTYpP, MPEIBECTHUK BEPOSITHBIX KO-
PEHHBIX TIEpeMEH, B TOM YMCJI€ U TPOTUBOINPABHBIMU METOAAMU.

8. B mocnenHue rogpl MPUMEHUTENBHO K OTIAEIbHBIM HOCUTEJISIM
MPaBOCO3HAHUSI B CAMOCTOSITEJIbHBIA BUIl CTaJIO BBIAEISTHCS TPO-
deccuoHalbHOE MMpaBocO3HaHUEe. HaMeTuauch A1Ba OCHOBHBIX ITOJ-
xofa K ero moHumaHuwo. [lepBblii — Korma K o0JyiagaresisiM Takoro
MPaBOCO3HAHUS OTHOCST JIMIIb OpUCTOB. OcrapuBaTh Haaudue
0co00ro MpaBOCO3HAHUS Y IOPUCTOB, MMEIOIIMX COOTBETCTBYIOIIIEE
o0pa3oBaHuE U MOTOMY OTpaXalolllMX B CBOEM CO3HAHUU MPaBOBYIO
JIeiCTBUTEILHOCTh O0OOCHOBaHHEe, JoKa3aTeJbHee, ITyoxke, IoJHee
U OCO3HAHHEE, OYEeBUIHO, HET OCHOBaHMI. OQHAKO HET 10CTaTOY-
HbIX OCHOBAaHUU OTpUIIATh HaIWuyue Mpo¢hecCUOHATIbLHOTO IpPaBO-
CO3HAHWS W y APYTMX JIMI, BKJIIOYas MpeArpuHUMAaTeNel, TOJIbKO
MOTOMY, YTO OHU HE IOPUCTHI.

ITpu TpakTOBKE MPOGECCUOHATBLHOTO MPAaBOCO3HAHUS MPaBUIb-
Hee UCXOIWUTh He M3 (pOpMalbHOTO TpU3HAKA — HaAIUYUS WU OT-
CYTCTBUSI CMELMAIILHOTO IOPUIUYECKOTO OOpa3oBaHUSI U, COOTBET-
CTBEHHO, OCOOCHHOCTEIl OTpaxkeHUsI IPaBOBOI OeHCTBUTEIBHOCTU
B CO3HAaHWU yesioBeka. [J1laBHOE — CYIIHOCTHBIU, HesITebHBIN
MpU3HaK MPaBOCO3HAHUS, TO, KaK OHO, OTpaxasl MpaBOBYIO AEUCT-
BUTEJIbHOCTh, OKa3bIBaeT OOpaTHOE BJIMSIHWE Ha 3Ty JACUCTBUTENb-
HOCTb. WM wuMeloluii BbIcliee IOpUAMYECKOoe oOpa3oBaHUE, HO B
CBOCH TpaKTUYeCcKOi padoTe mpodeccroHaJbHO HUKAK HE CBSI3aH-
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HBIII C TTPaBOM U TIPaBOBBIMU SIBJICHUSIMU HE MOXET OBITh MpETeH-
JEHTOM Ha objagaHue NpodeCCUOHAIBHBIM MPaBOCO3HAHUEM.

JIuu — HocuTenel nmpodeccuoHalbHOTO MPAaBOCO3HAHMUS, Y KO-
TOPBIX €ro HaJMuyKhe OOYCIOBIEHO OOBEKTUBHBIMU OOCTOSITEIHCTBA-
MU, MOXHO OOBEAWHUTH B TpU rpymnibl. [lepByto rpyniy coCTaBIsIIOT
YYaCTHUKM TPaBOTBOPYECKOTO Tpoliecca, T. €. Julla, KOTOPbIe B CU-
JIy CBOETro CJIIyXKeOHOIO MOJIOKEHUS Mpo(ecCuoHaTIbHO WM YYacTBY-
10T B MOJATOTOBKE HOPMATUBHBIX MPAaBOBBIX aKTOB, WJIM MPUHUMAIOT
WX, WM AenaloT U To u apyroe. K HUM oTHOCSITCS nenyTaThl OpraHOB
TrOCyJapCTBEHHOW BJIaCTU W OPraHOB MECTHOTO CaMOYIpaBJICHUS,
PYKOBOJIUTENMN BCEX CTPYKTYp YMNpaBI€HUS — MHUHUCTEPCTB, Be-
JIOMCTB, OpraHUu3aluii, YIOJIHOMOYEHHbIE TPUHUMATh «CBOW» HOP-
MaTUBHBIE MPAaBOBbIC aKThl, HAIPUMEP MHCTPYKIIUU U TOJIOXEHUS.

Bo BrOpylo rpynmy BXOASIT Julla, KOTOpbie MPodeCcCUOHAIBHO,
MO pOAy CBOEU AeATEebHOCTU, AOJKHOCTHOMY MOJIOXEHUIO HETOo-
CPEICTBEHHO CaMM OCYIIECTBISIOT MPUMEHEHHUE TpaBa, T. €. B Mpe-
Jiejax MpeloCTaBJIeHHON UM KOMIIETEHIIMM M3[al0T HA OCHOBE HOPM
MpaBa IOPUIUYECKU 00s13aTesibHble UHAUBUAYaTbHbIE MPAaBOBbIE aK-
Thl, WJIW yYacCTBYIOT B IPUMEHEHUW HOPM IpaBa, HallpuMep TOTOBST
MPOEKThl MHIMBUAYaJIbHBIX MPAaBOBbIX aKTOB WIM MPUHUMAIOT X
KaK YJIeHbl BBIOOPHBIX (Ha3HAYaeMblX) OPraHOB — KOMMUCCUIA, cOBe-
TOB, UCTIOJJHUTEJIbHBIX KOMUTETOB U T. M. Kpyr Takux rpaxmaH ox-
BaThIBA€T, B YACTHOCTH, BCEX JOJKHOCTHBIX JIMI UCITOJTHUTEIbHBIX
OpraHoB TOCYJIapCTBEHHOW BJIAaCTM W MECTHOTO caMOyMpaBjieHUS,
CYJIOB, MPaBOOXPAHUTEJIbHBIX OPTaHOB.

TpeThst Tpyrmna COCTOUT U3 JIUIL, MpodeccuoHalbHO 3aHUMAlO-
IUXCSI HAYYHBIMU KCCJIEOBAHUSIMU TOCYIapCTBEHHO-IPABOBBIX SIB-
JIEHUI, a TakXe MperojaBaHUEM TOCyIapCTBEHHO-MPAaBOBBIX JWC-
LUMIUIVH.

Yro KacaeTcs HAIUYUS Y MEPEUUCTEHHBIX TPYII JIUI ClelUalb-
HOTO IOPUAMYECKOTOo O00pa3oBaHUsl, TO JJIsI HEKOTOPBIX TaKUX JIUIIL,
HampuMep Cyleil U MpoKypopoOB, OHO, COTJacHO 3aKOHY, SIBJISIETCS
HEMPEMEHHBIM YCJIIOBHEM JOMYyCKa K COOTBETCTBYIOIIEH Tpodec-
CUOHAIbHOU AesaTenbHOCTU. ST Apyrux, HarpuMmep AUPEKTOPOB
MPEeANpPUsITUIM, TJIIABHBIX OyXrajaTepoB, TJIAaBHbIX 3KOHOMUCTOB, pPYy-
KOBOAUTEEH IOPUANYECKUX JIUI JPYTUX OPraHU3allMOHHO-TIPaBO-
BbIX (pOpM, yKazaHusi 0 HEOOXOAMMON MPaBOBOW MOATOTOBKE (HE-
00s13aTEIbHO O BBICIIEM WM CPEIHEM IOPUAMYECKOM OOpa3oBaHUU)
U3JIOXKEHBl B KayecTBE KBaJU(UKAIIMOHHBIX TPEOOBAHUN K HUM.
B oTHomieHuu TpeThUXx (HOPMaATBHOTO HOPMATUBHOTO YCTaHOBJE-
HUSI O TIPAaBOBOU MOATOTOBKE HET, XOTSI HEOOXOAMMOCTb €ro 4acTo
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OYEBUJHA, HAMPUMED, IJIsI TeX X€ NEMyTaTOB 3aKOHOAATEIbHBIX Op-
TaHOB TOCYNAapCTBEHHOW BJIACTU, MPO(hECCUOHATbHO 3aHUMAIOIINX-
csl 3aKOHOTBOPYECTBOM. B 4YacTHOCTU, 3a OTCYTCTBUE [IOJIKHOTO
npodeccruoHain3Ma HEPEeAKO TMojBepraercss Kputuke [ocymapcr-
BeHHas JIyma. Ho 3ToT nmpodeccruoHalin3M U He MOXET ObITh 00ec-
Me4YeH HECKOJbKUMU JeMyTaTaMU-IOPUCTAMU, €CJIU OCTaJIbHOM
NIETTyTaTCKUIA KOPIYC, KaXAbI AEryTaT B OTHEAbHOCTH HE OyneT
3aHMMAaTbhCs CBOEH MpPaBOBOU IOATOTOBKOM, HACTOHYUBO (pOpMUPO-
BaTh y ce0s1 mpodeccruoHaibHOE MpaBoco3HaHWe. Her HopmaTus-
HBIX TpeOOBAHUI U K MPABOBOW MOATOTOBJIECHHOCTU PYKOBOIUTENEH
MUHUCTEPCTB W BEIOMCTB, MOJDKHOCTHBIX JIUI Ha deaepabHOM
YpOBHE U ypoBHe cyObekToB Poccuiickoit ®depepaliuu, opraHoB
MECTHOTO CaMOYTpPaBJIEHUSI, YTO B 3HAYUTEIHLHOU Mepe OOBSCHSET
WX HU3KUU NpodecCuoHaIn3M, HapylIeHNUsI 3aKOHHOCTU TIpU U3la-
HUW U IPUMEHEHWUUW HOPM IpaBa.

Bo Bcex cnyvasix, Korma mpodeccuoHaibHas AESITEIbHOCTh JUILL
CBsI3aHA C MPUHSITHEM M MPUMEHEHWEM MpaBa, 1eJecOo00pa3HO yC-
TaHaBJIMBaTh KOHKPETHBIE TPEOOBaHUS K WX MPAaBOBON MOATOTOBKE,
KOTOpasi COOTBETCTBOBAJIa Obl YPOBHIO MPO(ECCUOHATBHOTO MPaBO-
CO3HaHWs, HeobxomuMoro mist 3¢pGEKTUBHOTO OCYUIECTBICHUS Ta-
KO nesiteIbHOCTU. [lelaTh 3TO MOXHO B 3aKOHaX O BBIOOpAX JEIy-
TaToB, O TIPABUTEJbCTBAX PA3HBIX YPOBHEN M JPYTMX OpraHax rocy-
IAapCTBEHHOW BJIacTU, OO0 OpraHax MECTHOTO CaMOYMpaBJEHWS, a
TakX€ MHBIX HOPMATUBHBIX aKTaxX, CKaxem, periameHTax. Jlis pa-
OOTHUKOB HUCITOJHUTEJIbHBIX OPTAHOB HAJIWYME HEOOXOAUMON TMpa-
BOBOW TMOATOTOBKU JOJIXKHO CIYXUTh OJHUM W3 YCJIOBUI WX JOMYC-
Ka K BBIMTOJTHEHUIO CITY>KEOHBIX OOSI3aHHOCTEN C MOCJIEAYIONIM Tie-
PUOAUYECKUM €€ TIOATBEPXKICHUEM ITyTeM MPOBENECHUSI aTTeCTalluU.
®opMUpoOBaHUIO U POCTY MpodeccruoHanu3Ma JAermyTaToB CrocoocT-
BoBajia ObI MPOBEpPKA WX MPABOBBIX 3HAHWUU MO UCTEYEHUU OIMpEe-
JIECHHOTO BpEMEHHU Tociie U30paHusl B 3aKOHOMATENbHBIN (TIpeacTa-
BUTENbHBIN) OpraH rocyaapcTBeHHoU Biaactu. Hopmoit mpu ocyiie-
CTBJIEHUU TPEINPUHUMATEIbCKON AESITEbHOCTU JOJKHA CTaTh U
MpaBoBasi MOATOTOBKA PYKOBOJAUTENEH IOPUAWYECKUX JIUI[ Pa3nny-
HBIX OPTaHU3allMOHHO-MPAaBOBBIX (DOPM, MX MPABOBOE BOCIUTAHUE.

§ 6. IIpaBoBoe BOCIMTAHME NPEANPUHUMATEJICH

1. HpaBOBoe BOCIIMTAHUE — TOCTOSIHHOE U aKTUBHOE BO3JEUCT-
BHUE Ha IICUXUKY JIIOJIEH UAEOJIOTUYECKUX U MaT€puaJlbHbIX CPEACTB
C LECJbI0 CcAcjaTb yBaXCHUE K IIpaBy W IPAaBOBbLIM SABJICHUAM (r[pa—
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BOBOU JIEACTBUTEIBHOCTH) JIMYHBIM YOEXJICHUEM W MPUBBIYKON Ka-
XJ0ro ueyioBeka. I[IpaBoBoe BocnmUTaHUWE MpeANpUHUMATENEH, €ro
COCTOSTHUWE, 3HAUEHUE JJIsI TIPEeANPUHUMATENBCKON AEATEIbHOCTU U
MEPCIEKTUBBI PA3BUTUSI HEOTAEIUMBI OT OOIIMX MPOOJIEM BOCIUTA-
HUS TpaxaaH B COBpeMeHHOI pedopmupyemoit Poccuu.

B nmoHuMaHuM mMpaBOBOro BOCMUTAHUS HAIJIEXKUT MOAYEPKHYTH
yeTblpe 00cTosATeNbCcTBA. Bo-TiepBbIX, OnaropoicTBo ueneit — dop-
MUPOBaHUE BBICOKOTO MPAaBOCO3HAHUS, KOTAa Obl YEJIOBEK HE TOJIb-
KO OTpaxaJl MpaBOBYIO JEWCTBUTEIbHOCTh, HO MW OKa3blBaJl Ha Hee
MOJIOXKUTEbHOE 00paTHOE BiIUsSHUE. [laHHOE OOCTOSITETbCTBO OCO-
OEHHO BaXHO IJIsI MPEANPUHUMATENIbCTBA, KOTOPOE HAXOIUTCS B
MpoILIecCe CTAHOBJIEHUS U €llle HE BbhIPabOTAIO YCTOWYMBBIX MPABO-
BbIX Tpaauuuii. Ero ydacTHUKM BMECTO pellleHMsI BO3HUKAIOIIMX
BOTIPOCOB 3aKOHHBIMU MYTSAMU IMOAYAC OTHAIOT MPEANOYTEHUE MPO-
TUBOMPABHBIM aKIIMSIM.

Bo-BTOphIX, 1€MW MPAaBOBOTO BOCHMUTAHUSI JOCTUTAIOTCS JABYMS
OTHOCUTEJIBHO CaMOCTOSITEIbHBIMU cpejcTBaMu. l[Ipexiae Bcero 3to
CpelCcTBa WIEOJIOTUYECKME, CTelMalbHOEe HAa3HAUYeHUE KOTOPBIX CO-
CTOUT B OKa3aHUM HAIMpPaBJICHHOTO BO3JCWCTBUS HAa CO3HAHUE, Ha
MPUBUTUE YEJIOBEKY OIIPENEICHHBIX IMOHSATUMN, TpPeACTaBICHUMN,
Wae, CyXIEeHUN, CUCTEeMBbI B3MJISITOB B OOJACTU TpaBa U MPABOBBIX
sBIeHU. MHOrue aBTOPhl K UAEOJOTMYECKUM CPEACTBAM CBOJIST
BCe MPaBOBOE BOCMWTAHUE, UTO BbI3bIBAET BO3paxkeHUs. BaxHoe
MECTO B HEM NMPUHAMJICKUT U CPECTBAM MaTepUaTbHBIM, T. €. OK-
pyXaoluM 4YeJoBeKa BellaM, MpeAMeTaM, WHBIM PEaJTbHOCTSIM
BHelIHero mupa. Yenoseka opMUpyeT BCS OKpyXKamwllasi ero cpe-
Jla, BCe OTHOIIEHUSI, CBSI3U, SIBJICHUSI, C KOTOPBIMU OH TaK WJIW WHA-
ye comnpukacaercsi. B oTiuune OT UIAEOJOTMYECKUX, TYyXOBHBIX
CpEICTB MaTepuajbHble BIUSIIOT HAa CO3HAHWE HEMOCPENCTBEHHO ca-
MU, 0€3 «IIOCPEIHUKOB».

BocnuThiBaeT Bce — 3KOHOMUYECKasi, cCOllMaabHas U MOJUTUYE-
CKasl CUTyallusl B CTpaHE U pPErMoHax, IMOJIOXEHWE W JWHaMUKa
MpPEeANPUHUMATENBCTBA, MOPSAOK, CKIAAbIBAIOIIUNACS B OOIECTBEH-
HBIX MECTaX, KOJUIEKTMBAX MO MECTY XWTEJIbCTBA U PAOOTHI, U MHO-
roe apyroe. Yetkas ymopsigo4YeHHOCTh OOIIECTBEHHBIX OTHOIIEHUH,
CTaOMJILHOCTb B YCJIOBUSIX TMOCTYMaTeIbHOTO pPa3BUTUS OOIIECTBA U
TOCyJapcTBa, BO3MOXHOCTbh KaXIOMY CHpaBeIIUBO YIOBJIETBOPSTH
HacyllHble TOTPEOHOCTU M UHTEpechbl OOBEKTHBHO (hOPMUPYIOT B
CO3HAHWM IO/l TO3UTUBHOE OTHOIIIEHUE K MPaBy U MPABOBBIM SIB-
JeHussM. HanpoTuB, collMaibHO-3KOHOMUYECKUE U TTOJJUTUYECKUE
KaTaKJIU3Mbl, HEYECTHOCTbh B MPEANPUHNUMATEIbCKOUN NESTEIbHOCTH,
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pacrpeneJeHUM MaTepUalbHBIX, KYJIBTYPHBIX M MHBIX Ojar medop-
MUPYIOT IIPaBOCO3HAHWE, YTBEPXKIAIOT B HEM IIPOTECT MPOTUB CJO-
KUBIIEUCS MPABOBOM HEUCTBUTEIbHOCTHU.

B-TpeTbux, mpaBoBO€ BOCIHUTAaHUE — CAMOCTOSITCJIbHBIA BHI,
BO3JICICTBUS Ha CO3HaHUE JIofeii. Y HEro €CTh CBOU OCOObIe Lieu
U IIpeaMeT, crenuduyeckue GopMbl M MeTonbl. 11 mpoBeaeHUs
NpaBOBOIO BOCIMTAHUS IpeANpUHUMATEICH TpeOyITCs MOArOTOB-
JIEHHbIE OCOOBIM 00pa3oM BOCHWTATEIW, BAaACIOIIME IIPABOBBIMU
3HAaHUSIMM U METOOVKOM MX Iepeaavyu IpyruM, YMEIOIIMe BIMSATh Ha
IIpaBOCO3HaHME Jofeil. D@@eKTUBHOE MpaBOBOE BOCIIMTAHUE
npeanpuHUMaTeNIeid MOTyT IMPOBOAMTH JHUIIb JUIA, XOPOIIO 3HAlO-
IIIM€ COBPEMEHHBIE YCJIOBUS OCYLIECCTBICHUS TPEANPUHUMATEILCTBA
B Poccum, ero akryanabHble MpaBOBbIE MPOOJIEMBI.

B-4eTrBepThIX, MpPaBOBOE BOCIMTAHHWE HE MOXKET OCYILECTBISITHCS
HM30JIMPOBAHHO OT APYTUX BUAOB BocnuTaHus. OHO TECHO B3aHlMO-
IEeACTBYET C HUMM B TOW Mepe, B KaKOil MpaBOCO3HAaHME CBS3aHO,
MEPETJIETEHO C OPYrMMM (QopMamMM OOLIECTBEHHOIO CO3HaHMUA.
OCo0eHHO TecHasl CBSI3b y IIPAaBOBOIO BOCIMTAHUS C HPAaBCTBEH-
HBIM: BHEIpPEHME B CO3HAHUE MpeAllpUHUMATEIC MOpPaTbHBIX LIEH-
HOCTEIA CIOCOOCTBYET YTBEPXKICHUIO M POCTY MX MHPaBOCO3HAHMUS,
paBHO KaK M MPMBUTHE YBaXXCHUS K IIpaBy YKPEIUISIET B CO3HAHUU
npeanpuHUMaTeaeii HpaBCTBEHHbIE LIECHHOCTU Y WIIEaJIbl.

2. IlpaBoBoe BOCIHMTaHME IIPEIIIOIaTaeT MpPeXAe BCETO pacipo-
CTpaHEHHUE CpeAy IpeAlpUHUMAaTeNeil pUIndecKuX 3HaHui. Ha-
YYHO OOOCHOBaHHBIE 3HAHHUSI O TOCYIapCTBEHHO-IPABOBLIX SIBICHU-
SIX CJIY>KaT BaXXKHEMIIEW OCHOBOW BHEIPEHWUS IPAaBOBOM MAECOJOTUU B
co3HaHue Jwoacii. be3 ompeaeleHHOro MMHUMYyMa TaKWX 3HAHUM
HeJIb351 BCEepPbE3 BECTU peYb O MOBBHIIICHWU IPaBOCO3HAHUS JIHOOOro
YyeJIoBeKa, B TOM 4YHCIIe mpeArnpuHuMateis. FOpuaudeckass 6e3rpa-
MOTHOCTb CBUAETEJIBbCTBYET O TOM, 4YTO IIpaBOCO3HAHUE OAHHOTO
WHOIVBHUAA ellle He ciaoxuiaochk. Korga Kakme-To (pakThl U IMOCTYIIKKA
HMKAaK He CBS3BIBAIOTCS B CO3HAHWHU C MX IOPUAWYECKUM 3HAYCHU-
€M, IOPUINYECKUMMHU MOCJIEeACTBUSIMM, TOTAa HET U MPaBOCO3HAHMS.

OO01IecTBO, TOCyIapcTBO, IpEANpUHUMATEIN Ja M BCE TpaxkaaHe
OOBEKTUBHO 3aMHTEPECOBAaHbI B TOM, YTOObI KaXIblil YeJIOBEK B
OoJplIeii WIM MeHbIIel Mepe o0Jlagal MpaBOBBIMU 3HAHUSIMM.
IIpaBoBbIe 3HAHUS PACKPHIBAIOT COMEpPKaHME, CMBIC 1 Ha3HAYeHUE
NEeHCTBYIOIIEI HOPMATUBHO-MIPAaBOBOM CUCTEMBI, IIOMOraroT YsC-
HUTh MEXaHU3M DPETYJMPOBAaHMS PHIHOYHBIX OTHOILIEHU U paluro-
HaJIbHO WUCIIOJIb30BaTh ero B oOHoBiaeHuM Poccuu. Benb ToabKO
onMpasich Ha MpaBo, IIyTeM MNOATOTOBKM, NMPUHATHUS U peaau3aliu
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3aKOHOB U MHBIX HOPMATMBHBIX aKTOB IPOBOISATCSI HBIHEIIHUE pe-
(GOpMBI: 3KOHOMUKU (B YaCTHOCTHU, B Hee BHEAPSACTCS MPEATIPUHU-
MaTeJbCTBO), TMOJUTUYECKON CUCTEMBI, CTPYKTYp TrOCyIapCTBEHHOIO
anmapara, apMHUHM, HaJoroB, IIECHCUOHHOIO obecrnieueHus u T. O. [lpu
OTCYTCTBUM ITIPABOBBIX 3HAHUM TIpaXXJIaHWH, KaKoe Obl MOJOXEHUE
OH HM 3aHUMaJI B OOIIECTBE M rocydapcTBe, paboTaeT Ju OH B cde-
pe€ couMaJibHOM, DKOHOMUKU WU TOJUTUKU, HE MOXET IMO-JeI0BO-
MY y4acTBOBaTh HM B OOCYXIE€HUM 3aKOHOB, HM B MX peaiu3allvu.

1 nexabpsa 1994 r. IIpaButeabcTBo PXD NMpuHSIO MTOCTaHOBICHUE
Ne 1319 «O6 nHGOPMALIMOHHOM OOecTieYeHUU MpeAlpUHUMATE I b-
ctBa B Poccuiickoit ®enepauun»'. IlocTaHOBIEHMEM 0100peHa
WHUIIMaTUBa 00pa30BaHUs CIIELMAJbHOTO aKIIMOHEPHOTO OOIllecTBa
«Poccuiickue nandopmanmoHHbIe LEHTPEl». EMy mopydyeHo cos3nma-
HUE CUCTEeMbl MH(GOPMALIMOHHOTO 00ecTieueHUsT TIPeaANPUHUMATEIIb-
CTBa Ha OCHOBE CETH PETMOHAIbHBIX U MECTHBIX MH(MOPMALIMOHHO-
aHAJUTUYECKUX [IECHTPOB, TIPOOJIEMHO OPUEHTUPOBAHHBIX MH(MOPMA-
IIMOHHBIX 0a3 M 0aHKOB JaHHBIX; MH(MOpPMALIMOHHOE obecredecHe
¢enepaabHbIX OPTaHOB MCIOJHUTEJIbHOM BacTH, OPraHOB Ha Mec-
Tax, a TakKXe POCCUHCKMX M MHOCTPAHHBIX XO3SUCTBYIOIINX CYOBEK-
TOB T10 BCEM HAIpaBJeHMSAM pa3BUTUS MpeANIpUHUMATENIbCTBa. Pe-
TMOHAJIbHBIE Y MECTHBIC LICHTPHI yKe NeiCcTBYIOT B Bonrorpamckoii u
Brnagumupckoit oomactsx, Boponexke, Yebokcapax, Psa3anu u Heko-
TOPBIX Apyrux ropomax. OHU TOCTaBISIOT UH(MOpPMAIIUIO M3 <«IITy-
OMHKW» YW TIPUHUMAIOT «BCTPEUYHBIM MOTOK» WHGopMauuu dene-
pajbHOTro 3HaUeHUS 13 MOCKBBHI.

Cxka3aHHO€ MOJHOCTBhIO OTHOCUTCSI M K BOIIPOCY OOPBOBI C TIpe-
CTYMTHOCTBIO U MHBIMU IIPAaBOHAPYIIEHUSIMU, UCKOPEHEHUs aHTHUOO-
IIECTBEHHBIX HpOHBHeHI/IVI B HpeﬂHpMHHMaTeHbCKOﬁ NEATCIbHOCTU.
Ero PE€IICHNE BO3MOXKHO HAaCTOMYUBBIMU YCMIMsAMM HE TOJIBKO Op-
raHOB IOCYIapCTBEHHOM BJIACTM M OPraHOB MECTHOTO CaMOYIIpaBiie-
HUS, HO U IIUPOKON OOIIECTBEHHOCTU, CaMUX MpeANpUHUMATEIIEH,
BCEX I'paxaaH. DTO AejaeT HEOOXOAMMBIM BOCIIMTaHUE Y KaXIOro
YyeJIoBeKa Ha OCHOBE ITpaBa BBICOKOTO CO3HAHUS, YyBCTBa I'pakmaH-
CKOTO J0Jira U OTBETCTBEHHOCTU 3a CBOM Jeja M ITOCTYIKM, IMOHU-
MaHUs HaJOOHOCTU HE TOJIBKO CaMOMY CTPOTO COOJIOAATh M MCITOJI-
HATb HOPMATUBHO-IIPpABOBBIC AaKTbI, IIPEXKIEC BCETO KOHCTI/ITy-
uuio P® u 3aK0oHBI, HO M BBICTYIIATh 3a TO, YTOObI MX UTWJIM TaKXe
JpyTrue.

C3 PO. 1994. Ne 32. Cr. 3364.
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IIpaButensctBo P® mocranoBiaeHueM oT 16 deBpans 2001 r.
Ne 122 yTBepauio TrocygapCTBEHHYIO mporpammy «IlaTpmorudeckoe
BocrmutaHue rpaxigaH Poccuiickoit @enepauun Ha 2001—2005 ro-
abl»'. B OCHOBE 3TOr0 BOCHUTAHUS JIEKUT BOCIIUTAHUE NPABOBOE:
HUKOMY, BKJIIOYasl MpeanpUHUMATENeid, HeJb3sl CTaTh MaTPUOTOM
0e3 3JIeMEeHTapHBIX 3HAHWW B 00JlacTM TOCydapcTBa W mpaBa, 6e3
yBaXeHUs K JEeUCTBYIOUIMM 3aKOHAM U WHBIM HOPMAaTHMBHBIM IIpa-
BOBBIM aKTaM.

3. B oOyyeHum npeanpuHUMaTeNel mpaBy TPYJAHOCTM HauyWHa-
[0TCSl YK€ B CaMOM Hauvajie, TP OMNpenesieHUun, yeMy yauThb. [IpaBo-
BOIl MacCcuB OrPOMEH M MPOTUBOpPeYMB. OJHOBPEMEHHO IEHCTBYIOT
HOPMAaTHUBHBIE aKThl pas3Nu4HbIX rocynapctB: ObBIIMX CCCP u
PCOCP u craBuieii cyBepeHHbIM rocynapctBom Poccuu. CornacHo
cr. 15 KoHctutyuuu P® cocTaBHOIM 4acThio Hallleil IIpaBOBOM CuUC-
TEMbl SIBJISIIOTCS OOLIENPU3HAHHBIE MPUHLIMITBI 1 HOPMbI MeXIyHa-
pPOIHOrO MpaBa U MeXAyHapolHble noroBopbl Poccuiickoit ®Penepa-
uuu. Bbeixom — B auddepeHIMpoBaHHOM TMOAXOAE€ K ITPaBOBOMY
BOCHUTAHUIO, KOMIUIEKTOBAHUU OOYYAIOIIUXCS C YYETOM WX WHTE-
pecoB, pealbHbIX MOTpeOHOCTE B MpaBOBbIX 3HaHUsAX. Huszka pe-
3yJbTaTUBHOCTh MPAaBOBOrO 00pa30BaHUS, KOrga IO OIHOUW TMpo-
rpaMMe U BMeCTe, B OJHOW y4yeOHOIl TIpyIrme ydyaTcsl, MOBBILIAIOT
MpPaBOBbIE 3HAHUS JIUIA C PA3TUYHBIMU NpodhecCcussMu U o0pa3oBa-
HUEeM, HampuMep SKOHOMUCTBI, MHXEHEPHI, Bpauu, rocyaapCTBEeH-
HbIE U MyHULMMAJIbHBIE CTyXXalllne, paOOTHUKU XO3STUCTBEHHBIX TO-
BapHUIIECTB U OOIIECTB; T€, KTO TOJbKO HAaYMHAET MOCTUTATh a3bl
npaBa, U UMEKIIHUE ONbIT NPOhEeCCUOHATLHONW MPaBOBOW AESITENb-
HOCTU B cpepe mpeanpuHUMaTeIbCTBRA.

Jst mpaBOBOrO OOYYEHWsI HYXXHBI alleKBaTHBIE €ro 3HAYEHUIO
opraHuzauuoHHbie popMbl. B obiBiieM CCCP ¢ cepeaunbl 70-x IT.
BEJIOCh MHTEHCUBHOE (hDOPMUPOBAHUE CUCTEMBI MPABOBOTO BOCHU-
taHus. [loBcemMecTHO — B palfoHax, ropojmax, MOCeJKax, MHOTUX
TPYOOBBIX KOJUIEKTUBAX AEUCTBOBAIU YHUBEPCUTETHI MPABOBBIX
3HaHUU, MpaBOBbIE JIEKTOPUU U ILIKOJIbI, UHbIE (DOPMBI OOyUeHUS,
OXBAaTHIBABIIIME 3HAYUTENbHYIO YaCTh HaceJIeHUs CTpaHbl. B KoHIlE
80-x — Hauane 90-x IT. cucTeMa Oblla MOJHOCThIO paspylineHa. [lo-
BOJIOM TIOCTYXKWJIO TO, YTO OHA CJIOXUJach U (PyHKIIMOHUPOBaia Ha
0a3ze COBETCKOW MIE0JOTUM, TMOJUTUKHU U MpaBa, KOTOPbIE HEMpPHU-
emyieMbl 151 HeiHelmHe Poccuu. Ho co3gaHHbIe Torma opraHu3a-
IIUOHHBIE (DOPMBI OOYYEHUST HUYEM Ce0sI HE CKOMITPOMETUPOBAIU.

Poccuiickas raszera. 2001. 12 mapra.
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Eme 6 monsa 1995 r. Tlpesugent PD msman Ykaz Ne 673 «O paspa-
00TKe KOHIeNIuu mnpaBoBoii pedopmbl B Poccuiickoit Penepa-
LIUW», KOTOPHIM K OCHOBHBIM 3JIEMEHTaM 3TOil pe¢dOopMbl OTHECEHO
«pa3BUTUEC CUCTEMBI ITPAaBOBOTO BOCIIMTAHUA, B TOM YMUCJIC YKPEILIC-
HUE CUCTEMbl IOPUAMYECKOTO O0pa3oBaHUS U IOPUANYECKON Ha-
ykn»'. BKJIagoM B ocyllecTBIeHUe MpaBoBOil pedOpMBbl IBUIOCH Gbl
MOCTEeNeHHOE BOCCTaHOBJIEHUE JeHCTBOBABIIMX paHee OpraHu3aliu-
OHHBIX (bOpM O6y‘{CHl/IS{ C HaAIlOJIHEHUEM HX HOBBIM, COBPEMCHHBIM
MPaBOBbIM COJEPXKAHUEM.

4. OTHeJbHOIro pacCMOTPEHUS 3aCyXKUBAET BOIIPOC O TOM, KOMY
U B KaKUX OpPraHU3alMOHHBIX (hopMax BECTU IMPaBOBOE OOydeHUE.
Kak nmoka3zan onbIT NpoUJIbIX JIET, OCHOBHAaA TAXECTb ITO ITPpaBOBO-
My OOYYEHUIO JIOXKUTCS Ha TJIeYM IOPUCTOB-TPodecCUoHaloB, pa-
OoTaloIIMX B OpraHax rocylapCTBEHHON BJIaCTU U OpraHax MeCTHO-
ro camoyIpaBJIeHUs, aABOKaType, HoTapuare, MpealpuHUMAaTENb-
CKUX CTpykTypax. PaHee KoopAWHaAIMI0O MPaBOBOTO BOCIUTAHUS
OCYIIECTBJSUIM OpraHbl IOCTULIMU, TAE€ UMEIUCh COOTBETCTBYIOIINE
CTPYKTYpHbIe TiofpazaeneHus. Ceiiyac 3TUM HUKTO HE 3aHUMAaETCs.

B ycioBusix r1y0boKo NpoOHUKIIEN B 00IIECTBO KOMMeEpIMaau3a-
LIMM MpaBOBble 3HaHUs (PaKTUUYECKM CTaIu TOBapOM OCOOOro poja.
becniaTHO UMY HUKTO IeIUThbCA He xoueT. OpraHaMm rocyaapcTBeH-
HOM BJIACTU M OpraHaM MECTHOTrO CaMOYIIpaBJIeHUS, MMPEeANIPUHAMA-
TEJIbCKUM OG’I)GD,I/IHCHI/IHM HCOGXOI[I/IMO CaMUM M3bICKMBATb CPEACTBa
JUTSI OTIJIAThI Tpy/Ja MperojaBaTesieid, OMHOBPEMEHHO TMOBbIIIast Tpebo-
BaHH K KQYE€CTBY UX paGOTbI. HeHenrHsas IpaKTHKa, Koraga opraHmn3o-
BaHHbIE (hOpMBI OOYUYEHUSsI, HATTIPUMEDP BCEPOCCUNCKUE U PETUOHATb-
HbI€ CCMUHAapPbl, HAYYHO-TTPAKTUYCCKUEC KOH(I)C];)CHLII/II/I, rae 3a BbICO-
KYy10 11aTy npoBOJAT 3aHATUA, BbICTYIIAIOT C JICKIIWAMU U JOKJIadaMU
CIICUMaINCTbI-IIPAaBOBCAbI, CTAJIX JOCTYITHBIMU JIMIIDb JJI5 6OFaTbIX, HE
MOXET ObITh MPU3HAHA YAOBIETBOPUTEIbHONM. OHa MPOTUBOPEUYUT ca-
MMM OCHOBaM JeMOKpaTUYECKUX MPeoOpa3oBaHUil rocyaapCcTBa.

IMocranoBneHuem IlpaButenbctBa PP ot 7 mapra 1995 r. No 224
«O0 opraHuzauuyM OOYYEeHMS HE3aHSTOTO HAaCEJCHUS OCHOBaM
MpeInpUHUMATEbCKON AesTeIbHOCTU» MPEAYCMOTPEHO CO3JaHue
JOMOJTHUTEIbHBIX OJarONPUSITHBIX MPAaBOBBIX YCIOBUU ST pa3BU-
TUS TIPEANTPUHUMATENBCKON NesTeIbHOCTU HE3aHATOTO HaceJeHUs,
obecIrieueHUS IIOATOTOBKH KaApOB IJIsA prHO‘{HOI‘/Jl OKOHOMUKHU U TI'O-
CYIapCTBEHHOI MOANEPXKM Majoro MpearnpuHuMareabcTsa’. B ua-

' C3 P®. 1995. Ne 28. Cr. 2642.
> C3 P®. 1995. Ne 12. Cr. 1052.
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CTHOCTH, HEKOTOPBIM edepaJbHBIM OpraHaM TroCyIapCTBEHHOM
BJIACTU TOPYYEHO 00eCIeUYnTh 00yYeHNEe HEe3aHSATOTO HaCeJIeHHS OC-
HOBaM TIPEANPUHUMATEIBbCKOMN NesITeIbHOCTH.

INpu3HaHO HEOOXOAMMBIM OpPraHMW30BaTh Pa3pabOTKy METOAUYE-
CKUX MaTepHrajioB, TUIOBBIX Y4eOHBIX IITAHOB U IIporpamm, 3ddek-
TUBHBIX TEXHOJIOTMII OOy4eHUs OCHOBaM IpeANPUHUMATEIbCKOMN
NEeSITeIbHOCTU Ul Pa3IMYHBIX COLIMATbHBIX TPYII HE3aHSITOrO Ha-
CeJIeHUsI, BKJII0Yas XCHIIWH M MOJIOIEXKb, OpPraHM30BaTh MPOBeIe-
HUE HAyYHO-MCCIeO0BATEIbCKUX PabOT B 00JIacTH OOY4YeHUs He3a-
HSTOTO HAaceJeHUsI OCHOBaM MPEANPUHUMATEIBCKON AeSITEIbHOCTH;
OCYIIECTBUTh ITOATOTOBKY M TEPENOATOTOBKY IMPEoaaBaTeIbCKOro
cocTaBa IJIsI OOyYeHHMsI HE3aHSITOTO HaceJeHUsI OCHOBaM Ipearpu-
HUMAaTEJIbCKOW AESITEIBHOCTH; pa3paboTaTh eAMHbIC METOIUKU IPO-
BeJCHUS MPO(POPUEHTALIMOHHBIX, TTPOGKOHCYIBTALIMOHHBIX YCIYT U
CHCTeMBbI OTOOpa TpakmaH W3 YWCIa HE3aHSTOro HacCeICHMS IS
00yYeHMST OCHOBaM IMpEINPUHUMATEIbCKON NeATeIbHOCTH, pa3pa-
00TaTh M BBECTH B JACHCTBUE MOPSIOK aKKPEeAUTALIMU 00pa30BaTeIb-
HBIX YIPEXKICHUN Pa3IMIHOTO YPOBHS, OCYIIECTBISAIOMINX OOYJeHME
HE3aHSATOTO HaceJeHUsI OCHOBAM MPEAIPHHUMATEIbCKON OesTelb-
HOCTH, W CepTHGMKAIMKN YYeOHBIX IIPOrPaMM.

OOyyeHMe HE3aHSTBIX TPaXKIaH, 3aperMCTPUPOBAHHBIX B CIIyXKOe
3aHATOCTH B KadyecTBe Oe3pabOTHBIX M IMPOLIEAIIMX MPOdecCHO-
HaJIBHBI OTOOP, OCYIIECTBIISICTCS IO HAIPABJICHUIO OPTaHOB CITyX-
OBl 3aHSITOCTU 3a CYeT TOCYyIapCTBEHHBIX cpencTB. Jpyrme Kartero-
pHMM HaceJleHUsT MOIYT O0YydJaTbCsl OCHOBaM IpeANPUHUMATEIbCTBA
3a CYeT CPEACTB NPEeANpPUSITUI, OpraHM3allnil, yIpexXaeHni, hoH-
OB MOIIECPXKKU MPEANPUHUMATEIbCTBA, CBOUX JUYHBIX CPEICTB U
IPYTMX MCTOYHUKOB. BriepBhle 3a IMOCIeIHMUE TOObl HEKOTOPHIM (he-
JepaJIbHBIM OpraHaM MCITOJTHUTEIbHOM BIaCTU TPEMIOXEHO OCYIIe-
CTBJISITh MpOIAraHay M paclpoCcTpaHeHWEe 3HAHUW Cpeld He3aHSITO-
ro HaceJeHHMS B OOJIACTH MpPEANPUHUMATEIbCTBA; ITOATOTOBUTh U
M31aTh YYeOHYI0 M METOOWYECKYIO JIUTepaTypy IUISI OpTaHW3aluu
00y4YeHUsI HEe3aHSATOr0 HaceJICHUS OCHOBaM IPeINMpPHHUMATEIbCKON
nestenbHocTH. OpraHaM KMCITOJTHUTEIbHOU BJIacTH CyObeKTOB Poc-
cuiickoit Pemepallii PeKOMEHIOBAHO OIpPEIEIUTh B paMKax pe-
TMOHAJBHBIX TPOTPaMM IOAICPKKU TPEeANPUHUMATEIbCTBA OCHOB-
Hble HampaBJIeHUs OpraHU3alMy O0y4eHUs HEe3aHSATOrOo HaceCHUs
MpeInpPUHUMATEIbCKON NesITeIbHOCTH, TMPEXIe BCEro B MPHOPU-
TETHBIX 00JAaCTSIX Majioro IMPEeANPUHMUMATEIbCTBA C YYETOM PErmo-
HaJbHBIX OCOOEHHOCTEH; 00eCHeYnTh pa3BUTHE CETH oOpa3oBa-
TeJIbHBIX YIPEXKACHUN, B TOM YHCJE YYPEXKICHUN TOMOTHUTEIbHO-
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ro mnpodeccruoHadbHOIO O0Opa3oBaHMUS, Ha 0a3e KOTOPBLIX Oymer
OCYIIECTBIISTHCS OOyYEHUE HE3aHSITOTO HACEJEHWsI OCHOBAM TpPEN-
MPUHUMATENbCKON NESITEIbHOCTH; OKa3bIBaTh MOANEPXKKY U CO-
NIEICTBUE PA3BUTUIO HETOCYNAPCTBEHHBIX OOpPa30BATEIBHBIX yUpEXK-
NIEHUI, OCYIIECTBISIONAX OOy4YeHUE HE3aHSTOTO HACEJIIEHUS OCHO-
BaM TMPEANIPUHUMATENBCKON NESITEIIbHOCTH.

5. IlpaBoBbIE 3HAHUSI CTUMYJIUPYIOT TPABOBYID AaKTUBHOCTH,
MPaBOMEPHOE MOBEACHUWE JTUIb MPU YCIOBUM WX MPEBPALICHUS B
JIUYHOE yOEeXIEeHWE YeJIOBEKa, B YCTAHOBKY Ha NESATEIbHOCTH, TO-
TOBHOCTh TIPU JIIOOBIX OOCTOSTENBCTBAX MOCTYMATh COTJIACHO HOP-
MaM mpaBa. McciaemoBaHUsT MOKA3bIBAIOT, YTO OCHOBHOE pa3indue
MEXIy MPaBOMOCITYIITHBIMU JINI[AMU U TIPABOHAPYIIUTEISIMU 3aKJITIO-
YaeTCs HE CTOJBKO B MX MPaBOBOUW OCBEJOMJIEHHOCTH, CKOJBKO B
OTHOUIEHUU K TPAaBOBOW NEWCTBUTEIBHOCTA — TIPaBy U TMPAKTUKE
ero peanu3auuu. [loaToMy B xone MpaBOBOTO OOYYEHUSI HEJIB3S OT-
paHWYWBAThCSl TEepefavyeil ciaymaTesiM-TTpeInIpUHUMATENSIM CBEe-
HUN O CONEepPXXaHWU HOPM IIpaBa, O TOM, KaK HAIJIEXXUT UM TOCTY-
natb B KOHKPETHOW MNPEANPUHUMATENbCKOM U WHOW KU3HEHHOU
CUTyalluu, YTOOBI HE HAPYIIUTh MPAaBOBbIE TpeAnucanus. MHTepe-
cyloluiicss mogoOHOM MpaBoBoil MHMOpMaIUeil MoXeT 6e3 0coboro
Tpyda TOYEPTHYTh €€ CaM, O3HAKOMUBIIWCH C COOTBETCTBYIOIIUM
aktoM — KoHctutyuueit P®, 3akoHoM, ykazoM u T. A. Hanuuue B
MPaBOBBIX 3HAHUSX, TPABOCO3HAHUN YEJIOBEKA OLIEHOYHOTO MOMEH-
Ta MO OTHOUIEHWIO K TIPaBY W MPABOBBIM SIBICHUSIM OOSI3BIBACT NE-
JIaTh aKIEHT HE Ha 3pUMOE, JIEXKalllee Ha MOBEPXHOCTHU, a Ha TIy-
OWHHBIE TIPOIIECCHI, HA NETEPMUHUPOBAHHOCTH TipaBa. Hamo ymets
yOEeIUTENIbHO apTyMEHTUPOBAaTh, MOYEMY YCTAaHOBJIEHAa MMEHHO Ta-
Kasi HopMa MpaBa, MOYEMY YIIOPSITOYMBAEMOE €10 KOHKPETHOE 00-
IIECTBEHHOE OTHOIIECHUWE MOJIKHO PETyJIMpOBAaThCS TaK, a HE WHAYeE,
TMOoYeMy HEIETeCO00pPa3HO MHOE MPABUJIO.

JleiiCTBEHHBIM CpeICcTBOM (hOPMHPOBAHUS IPABOBBIX YOCKICHUIMA
SIBIIIETCST TEOpUST TIpaBa M rocymapcTBa. Ee m3ydeHHe HOKHO CTaTh
HEeTIpeMEeHHBIM KOMITOHEHTOM JIF000# (POpMBI TTpaBOBOI MOATOTOB-
KU TIpearpuHuMaTeneit. Teopust pacKpbeiBaeT oOIIMe 3aKOHOMEPHO-
CTU BO3HUKHOBEHUs, (GDYHKIIMOHUPOBAHMSI M Pa3BUTHS IpaBa U ro-
cymapctBa. OBiameHHe MMM HE TOJBKO yOeXImaeT yeloBeKa B HE0O-
XOOUMOCTH W I1eJeCO00pa3HOCTH TIPUIOEPXKUBATHCS ITPABOBBIX
MIpeINCaHU B CBOEM ITOBEIEHUM, HO YacTO ITO3BOJIIECT eMY B BO3-
HUKIIE! CUTyalluy AeCTBOBATH IIpaBOMEpPHO 6e3 3HaHUS KOHKpET-
HBIX HOpM TIpaBa.
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6. OgHako A1 GOpMUPOBAHUS MOJTHOIEHHOTO MPAaBOCO3HAHMS
HEIOCTaTOYHO B XOAE€ INPaBOBOro OOYYEHHUSI TOJBKO 3HAKOMUTh
npeanpuHUMaTeeil ¢ COAep>XaHMEM HOpPM IIpaBa, yO0eXdaTb B MX
pasymHocTu. HeobxoguMmo emie mpaBoBoe OOydYeHUE HOMOJHUTH
TPETBEU CYILIECTBEHHOM COCTABJIMIONIEN — MPAKTUYECKOW €ro Ha-
npaBieHHOCThbI0. OHa BKJIIOYaeT BOOPYXEHME CIyllaTeleil 3Ha-
HUSMH O (hopMax M METOIax peajir3allMd HOpPM IIpaBa B MHpeaIpu-
HUMATEJIbCKOM AeITEIbHOCTH, COCTOSSHUM 3aKOHHOCTU U MPaBOIIO-
psaKa, CTPYKType M paclpOCTPAaHEHHOCTH IPECTYMICHUMN U MHBIX
npaBoHapylieHuii. be3 oO0yyeHMs JIoAell YMEHHUIO MOJb30BaThCS
HOpMaMMU IIpaBa Ha MpakTHKe, KOHKPETHBIM IIpUeMaM U CIIoco0am
WX peajlu3alii B IIOBCEAHEBHOM, B TOM 4YMCIIe MPOodeCcCUOHANBHOM,
NEeITEeIbHOCTU ITOJYYEHHBIE 3HAHUSI MOTYT OCTaTbCS MEPTBBIM TIpy-
30M, OKaXyTCsI HEBOCTPEOOBaHHBIMU.

7. B ycnoBusix, Korga IJisi MHOTHUX TpaXIaH OTCYTCTBYET BO3-
MOXHOCTb TOJIyYeHUsI TIPaBOBBIX 3HAHWII OPraHM30BaHHO — uYepes
JIEKTOpUU U Apyrue GhOpMbI ITPAaBOBOr0 0O0y4YeHHUsI, TEPBOCTEIEHHOE
3HaYeHHe TpruobpeTaeT 3(PHEeKTUBHOE UCIONb30BaHUE TPATUIIUOH-
HO IEUCTBYIOIIUX KaHAJIOB MPaBOBOI MH(MOpMAaLINU.

Ilepebiii 1 caMblii IeMCTBEHHBI U3 HUX — CTpeMJIEHUE TIpel-
MpUHUMAaTENe, APYrUX IpaxkIaH K IPaBOBOMY CaMOOOpa30BaHMUIO.
B Hacrosinee BpeMs HaOII0JAeTCS BO3pACTAIOLINI CIIPOC Ha IOpU-
IUYECKYIO JIUTEpaTypy — HOPMATUBHO-IIPABOBBIE aKThl 1 KOMMEH-
Tapuu K HUM, y4eOHUKM U MoHorpaduu. K coxaneHuio, mpu mno-
MMyCTUTENIbCTBE TOCYJAPCTBA OHA IpeBpaTUach B MpPEIMET BBITOJI-
HOW KOMMEpIHU, B pe3yjbTaTe Yero BBLICOKHME LIEHBI IeIaloT ee
HEIOCTYITHON IJig MajouMmylux rpaxnaH. CoBeplIeHHO OYEBUIHO,
YTO TOCyJapCTBO IMpeXIe BCEro M OOJbIe BCEr0 3aMHTEPECOBAHO B
TOM, 4TOOBI BCe TpaxkIaHe, OCOOEHHO Te, KTO HECeT Ha CBOMX ILjie-
yax Tpy3 MPOBOAMMBIX 3KOHOMUYECKMX pedopM, M3ydas OpUIHUe-
CKYIO JIUTEPATypy, CAMOCTOSITEJIbHO TOBBIIIAIN TPAaBOBble 3HAHUS,
MOTIOJTHSIIM CBOE CO3HAHKME MpPaBOBOI maeosorueil. Bemb peub uaer
0 TIpaBUJIaX, KOTOPbIE YCTAHOBJIEHBI MJIM CAHKIIMOHUPOBAHbI CAaMUM
TOCYIapCTBOM M KOTOpBIE PETYIUPYIOT MOBeIeHUE aOCONIOTHO BCEX
YY4aCTHUKOB OOIIECTBEHHBIX OTHOIIECHUI. DTU TpaBujia TOJKHBI
OBITh M3BECTHBI TeM, KOMY aIpeCcOBaHbl, TTOHSITHl U OCO3HAHBI UMMU.

JIs yeuneHust 3aKOHHOCTU B TIpeANTPUHUMATEIbCKOM AeATeTbHO-
CcTH, OOPBOKI ¢ TIPaBOHAPYIICHUSIMU B 9 KOHOMUYECKO cdepe ObLIo
Obl Ype3BBIYAHO Moe3HO chaeiaTh KoHctutyuuio P®, 3akoHBHI,
WHBIE HOPMATUBHO-IIPAaBOBBIE aKThl JOCTYITHBIMU IUISI BCEX TpakKIaH,
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MpoOyXIaTh y HUX MHTEPEC K HOCUTEJISIM MPaBoBOW MHMOPMAIIUU.
DTOro MOXXHO ObIJIO Obl JOCTUYb, HAMTPUMED, ITyTeM TOTUPOBAHUS TO-
CyJapCTBOM BBIMTYCKAa YacTU IOPUANYECKON JUTepaTyphl Moa pyopu-
Kol «JlemeBas opuandeckas JUTeparypa», 0eCriaTHOTO BpydeHUs
OTAEJIbHBIM KaTeropusiM TpaxlaH OCHOBOIIOJaTalolIMX aKTOB, Ha-
npumep KoHctutyuuu PP, BMecTe ¢ macmopToMm (yIOCTOBEpPEHUEM
JIMYHOCTHU) rpaxnaHuHa Poccuiickoii @enepauunu, cyobeKTam mpen-
MPUHUMATETbCKOMN NESTEIbHOCTY — BMECTE CO CBUIETEIbCTBOM 00
UX TOCydapCTBEHHOM perucTpauuu, TpynoBoro kogekca PD BnepBbie
MOCTYMAaWIIMM Ha paboTy — BMECTE C TPYAOBOM KHUXKOW U T. TI.

Bmopoii kanan — cpeacTBa MaccoBoil MHGOpPMallMU, B MEPBYIO
oyepelnb razerbl, CIIOCOOHbIE WUIpaTh POJb CIIPABOYHOM IOpUAUYE-
cKoit uteparypbl. Kak MmokasbIiBalOT HaHHbIE CIIELIMaJbHbBIX COILIMO-
JIOTUYECKUX MCCIeAOBaHUM, YNTAEMOCTb MO IOPUIMYECKON MpoobIe-
MaTUKe — OJHa U3 caMbiX BbICOKHMX. [Ipecca, MHBbIE cpeJacTBa Mac-
COBOIi MH(pOpMaUM MOTYT HE TOJbKO Pa3bsCHATH AEHCTBYyOIEE
3aKOHOMATeNbCTBO, HO W MOKa3blBaThb Ha MpUMeEpax M3 XU3HU,
MpeANpUHUMATENbCKOW TPaKTUKU, KaKWe TMOCIEACTBUS U KaKylo
OTBETCTBEHHOCTb BJIEKYT HapyLIEHWS YCTaHOBJIEHHBIX TOCYyAapCTBOM
npaBwi noBeaeHusi. Beicokast 3HEKTUBHOCTh NOCTUTAETCs TOTIa,
Korga mnybaukyemMass MHbopMalus UCXOAUT M3 3HAHWUS OEUCTBU-
TEJIbHOTO COCTOSIHUSI CODJIIOEHNSI 3aKOHHOCTH Ha TEPPUTOPUH, The
HaxoJsATcs Tojydartequ 3Toil mHbopMauuu. O6nagaHue TakKUMU
3HAHUSIMU JaeT BO3MOXHOCTb COOOIIaTh 0 Haubojee pacrpocTpa-
HEHHBIX MPaBOHAPYIIEHUSIX U TeM CaMbIM OKa3bIBaThb 1IeJieHarpaB-
JIeHHOE BO3[eiCTBUE Ha MpaBOCO3HAHWE MpeAlpuHUMAaTeseil, HbIX
YYaCTHUKOB COLIMAJIbHOTO OOILEeHMS.

IIpu onucaHuM MPUMEPOB MO U3JlIaraTh UMEBILINE MecToO (hak-
THUYECKHE 00CTosITeNbcTBA. Kaxaoe nesiHue, CBSI3aHHOE C MpaBOHa-
pyllleHHEeM, BKJIIOUAeT TPU CTOPOHBI: JIMYHOCTh HAPYLIUTES; COBEp-
IIeHHAasl UM aHTUOOIIECTBEHHAs aKIUsl; MPUUYMHBI, B CUIY KOTOPBIX
9Ta JIMYHOCTD CJIOXWIACh KaK MPaBOHAPYIIMTENb U KOTOPbIE MO3BO-
JIMJU el COBEepUIMTh MPOCTYIOK WJIM TpecTyiuieHue. Ta ke rasera
HE MOXET OTPAaHUYUTHLCS ONHUM JIMIIb M3J0XKEHUEM AOMYIIEHHBIX
npaBoHapylieHuil. BaxHo cocpenoToyuTh BHUMaHUE Ha MPUUYMHAX
aHTUOOILECTBEHHBIX SIBJEHUH, YKa3aTb MyTHU UX YCTpaHEHMUSs, Cpel-
cTBa OOpPHOBI C TAKMMH SIBJCHUSIMU.

Tpemuii MOCTOSIHHO ACHCTBYIOIIUNA KaHaa, CBSI3bIBAIOIIMNA T'pax-
nIaH ¢ mpaBoM, — ux oopameHus. Cratba 33 Koncruryuun PO 3a-
Kpenuia npaBo rpaxnaH Poccuiickoit @enepauuu obpalathes
JIMYHO, a TakXXe HaIpaBisTh WHAMBUAYyaJbHble M KOJJIEKTUBHbBIE
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oOpalieHusi B TOoCyIapCTBEHHBIE OpraHbl U OpPTaHbl MECTHOTO CaMO-
yIIpaBieHMsSI. 3aMETHOE MECTO B MAacCHBE OOpallleHUil 3aHUMAIOT 1
nuchbMa mnpeanpuHuMarteseit. Cpead MWIUIMOHOB oOpallleHWit Ipe-
obnamaioT 3asBieHHUS (IIPOCHOBI O peanu3alvyd IIPEIOCTaBICHHBIX
rpaxaaHaM IIpaB) W XKajoObl (COOOIIEHUSI O HApYILIEHUM IIpaB U OX-
paHsIEMbBIX 3aKOHOM HMHTEPECOB TpaXkIaH).

OcHoBaHue 11 pa3pellleHUsT U 3asIBJICHUI, W Xalo0 OmHO: IIpa-
BO, 3aKOHOIATEILCTBO. DTO HaAe/IseT padoTy ¢ 0OpallleHUSIMMU MOIII-
HBIM BOCIIMTATEJIbHBIM ITOTeHIIMAJIOM. HWYTO He OKa3pIBaeT CTONb
IIyOOKOro BAMSHMS Ha IICUXMKY 4YeJloBeKa, KakK MH(opManus o
mmpaBe, IIpeJoOMJIeHHas 4yepe3 KOHKPETHBIN (PakT, KOTOpHIA Hebe3-
pasauyeH WISl JAaHHOM JIMYHOCTHU, TEePEeXUBACTCS U OCMBICIMBACTCS
ero0. TurateapHOe M3ydeHHE U IIPOBEpKa 3asBICHUI U Xanob, Oec-
IIPEKOCJIOBHOE YIOBJICTBOPEHNE OCHOBAHHBIX Ha IIpaBe MpPOCHO, YCT-
paHeHUe MPUYMH, MOPOAUBIINX XKajlo0y, paBHO KaK M OTKa3 B IIpe-
TeH3UX, HE ONMUPAIONIMXCS Ha IIPaBO, OKA3bIBAIOT CUJIbHEMIIEee BOC-
MUTaTeIbHOE BO3MIECTBME Ha 3aMHTEPECOBAaHHBIX JUIl. OTKIOHEHUE
3asBIICHUI M Xano0 Hamo 00s3aTebHO MOAKPEIUISATh CChIJIKAMM Ha
3aKOHOJATEIbCTBO, PETYIMPYIOIIee CIOPHOE OOIEeCTBEHHOE OTHO-
meHue. Ecny mocTaBiieHHBIN B 00pallleHUM BOIIPOC MMEET HE TOJIb-
KO JINYHOE, HO M OOIIEeCTBEHHOE 3HAYE€HWE WM BBI3BaJI OIpenesieH-
HBII OOIIECTBEHHBII PE30HAHC, TO MPUHSITOE PEIIeHHUEe IIeJ1eC000-
pa3HO JOBOIMTH A0 CBEACHUS APYTMX HAa COOpaHMSAX KOJUIEKTHMBOB
M0 MECTy pabOThl M KMTEIbCTBA TpaXaaH, a TakKKe C ITOMOIIbIO
CpencTB MaccoBOM MH(opManuu. DTo elle 6oyiee pacIIUPUT U YKpe-
IUT TIPaBOBOCTIIUTATENbHBIN 3¢ (deKT paboThl ¢ oopameHusmu. [Ipe-
3ugeHT P® HeogHOKpaTHO obpaliancs K pyKOBOIUTESIM (eaepaib-
HBIX OPTaHOB" yIpaBJIeHHUs M HCIIOJHUTEIbHBIX OPTAHOB CYOBEKTOB
Poccniickoit ®denepaunu ¢ TpeGOBaHUEM B3SThb IO JUYHBIA KOH-
TPOJIb OpraHU3alMI0 PadOTHl C Xalmo0aMy U TMPEATOXKEHUSIMHU IPax-
IIaH, PEIIUTEILHO MPeCceKaTh MPOSIBICHMUSI OIOPOKpaTU3Ma M BOJOKM-
THl B 3TOM JeJI€.

Ipesuaenr PD B [Mocnanum PenepanbHomy Cobpanuio 2005 r.
OTMETWJI, YTO MBI OymeM ABMIaThCs BIIEpel 10 BBIOpaHHOMY HaMu
IIeMOKPAaTUUECKOMY IYTH, <«YyYWUThIBAs HAIIX COOGCTBEHHBIE BHYT-
peHHHUe obcrosTenbcTBa. Ho B 00s13aTeIbHOM MOPSIAKE — OMMpPasiCh
Ha 3aKOH, Ha KOHCTUTYLUMOHHBIE rapaHTum». IlyTb ymacrtcs ocu-
JINTH JINIIb TIPU YCJIOBMM, YTO BCE MBI — M PAaOOTHUKMU BJIACTHBIX
CTPYKTYp, ¥ MNpeAllpMHUMATEIN, W BCce TpaxaaHe — OymeM 3HaTb U
yBaxath KoHctutyuuio P® u 3aKoHBI, CBEpSTh C HUMU KaXKIbIiA
CBOM 1iar.
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$§ 1. Ilousmue u éudsl ob6sexmoe epaxcoanckux npae. Knaccuguxkayus

eeweil. §2. Ilennvie 6ymaeu u ux poiHoxk. §3. Hnpopmauyus. Ilepco-

HanbHble danHble. CaysucebHas u Kommepueckas mauna. § 4. Uumen-
AEKMYANbHASL COOCMEEHHOCNb

§ 1. IlonsaTre U BUIbI 00BEKTOB IPAXKIAHCKUX MPAB.
Knaccudukams Bemeit

1. OO6BeKTHl TpaxkAaHCKUX TMpaB CledyeT OTAWYaTh OT TpeaMeTa
IPaXXJaHCKOTO TIpaBa, 0 YeM peub 1iia B TeMe 3 «MexaHu3M mpaBo-
BOTO PEryJMpOBaHUS TMPeANPpUHUMATENIbCKON nesrenbHocTh». IIpen-
MeT — 3TO peryJmpyemble TPaKIAHCKMM MPABOM OOIIECTBEHHbIE OTHO-
IEHNA, A 00BEKT — MaTepHAJIbHbIE WM TyXOBHbIE 0/1ara, 1o mnoBOLy
KOTOPbIX BO3HUKAIOT MPAKIAHCKNE MPABOOTHOIIEHUs, TO, HA YTO Ha-
NpaBJieHbI MPABa M 00A3aHHOCTH UX YYACTHUKOB.

Cy1iecTByeT HE0003pUMOE MHOXKECTBO OJar — OOBEKTOB Ipaxk-
JAHCKUX IpaB, OTIMYAIOLIUXCA IPYT OT APyra CaMbIMU DPa3IUYHBIMU
KauecTBamMu. Mx 4yucio u pazHooOpa3ue MOCTOSIHHO yBEJIWYMBAIOT-
csl TI0 Mepe pa3BUTHUsSI MPOU3BOACTBA, HAYKM, JIUTEPATypbl U UCKYC-
CTBa, APYrux 00JacTeil 4eJoBEYEeCKON NesaTeIbHOCTU. Te WM MHbIE
OOBEKTHI, @ TO U BCE BMECTE COIPOBOXIAIOT YEJOBEKA OT POXIECHUS
10 cMepTu. C HUMU MOCTOSIHHO MPUXOIUTCS UMETh A0 U XO3sii-
CTBYIOIIUM CYOBEKTaM B XOJ€ OCYIIECTBISIEMOTO WMU TMPEINpPUHU-
MateabeTBa. s adpdekTuBHONM npodeccuoHaabHONM paboThl Ipel-
MPUHUMATENISIM OCOOEHHO TPeOYIOTCSl 3HAHUS IOPUANYECKON XapakK-
TEePUCTUKU OOBEKTOB CBOMX T'PAXXKTAHCKUX TIPaB.

2. Hanuuure Ha pbIHKE U B OBITY pa3IMYHBIX OOBEKTOB TpakaaH-
CKUX TpaB JejaeT HEOOXOAMMbBIM YCTAaHOBJIEHUE CYIIECTBEHHBIX
0COOEHHOCTE! MPaBOBOTO PETYJIMPOBAHUS MPUMEHUTEIbHO K OT-
JeJIbHBIM O0OBbEKTaM, YTO, B CBOIO OYe€pelb, MpearojaraeT Mx Kjac-
cuduKanuo, CBeJeHUWE B OMNpeAesIeHHbIe Tpymnmbl (BUabl). Bumsl
00BEKTOB IrpaXIaHCKUX TMpaB npuBeaeHbl B cT. 128 TK P®. Dr1o Be-
1M, BKJIIOYasl AEHbI'M U L[EHHbIe OymMaru, MHOE€ MUMYILIECTBO, B TOM
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YHCJIe UMYIIECTBECHHBIC MpaBa; padOThl U YCIyTH; NHMOPMAIIUS; pe-
3yJIbTaThl MHTEJJIEKTYAJIbHOW AESITEJIbHOCTH, B TOM 4YMUCJIE WCKIIO-
YUTEIbHBIC IpaBa HAa HUX (MHTEJUICKTyaJbHasi COOCTBEHHOCTH); He-
MaTepuajibHble OJara.

B Tecopuu m Ha mpakTUKe BO3HUKAIOT TPYTHOCTH B OTTpaHUYE-
HUU paboT oT ycayr'. JeicTBUTEeNbHO, W Te W IPyTrhe IIpearoiara-
IOT BBINIOJHEHME TPYINOBBLIX omepauuii. Ilo MHeHMIO aBTOpa, MX
pa3au4ue COCTOMT B cienyomnieM. Pabdora ecTtb mpomecc TpyaoBOii
eaTeJbHOCTH, B pe3yJibTaTe KOTOPOro CO31aeTCs KOHKpPeTHas Mare-
pUaJibHASl IIEHHOCTh: MOCTPOEH J0M, CIIUT KOCTIOM, BBIKONAH KOJIO-
aen 4 T. 1. TpynoBble Xe YCWUJIMSI MO OKasaHMUIO YCJIyI HE MaTepua-
JIM3YIOTCSI B KAKOM-TO HOBOM mpeaMere. OHM JUIIb YBEJIMIUBAIOT
CTOMMOCTb YK€ CO3IaHHBIX MPEIMETOB, BOCCTAHABJIMBAIOT UX yTpa-
YeHHbIE KauyeCTBa, YIOBJETBOPSIIOT AIYXOBHbIE W WMHbIE HEeMaTEpU-
aJIbHbIE TIOTPEOHOCTM JIOAE. YCAyrd MOTYT BbIpaXaTbCsl B TEX-
HUYECKOM OOCIYy>XMBAaHUM M PEMOHTE aBTOMOOMJIEH, IEpPEBO3KE
Irpy30B, OpraHM3alluM Typu3Ma, IIPEHOCTaBICHUM TeaeDOHHON U
TenerpadHO cBsAI3M U T. A. Hampumep, yciiyra MOXeT OKa3bIBaThCsI
rpaXIaHWHY IUISI YOOBJICTBOPEHUSI €ro JIMYHBIX (OBITOBBIX) HYKI
(ycayrm MeIMIIMHCKHNE, CBSI3M, KOHCYJIbTAlIMOHHBIE, 0Opa3oBaTeiib-
HBIE U T. II.).

OOBEKTHl TpaXIaHCKUX IIpaB, MpeAcTaBICHHBIC HeMaTepualb-
HbIMU OJjlaraMu, TakKe pa3HooOpa3Hbl. MIXx 0COGEHHOCTb B TOM, YTO
OHU MpPUHAJIEXAT TPpaXJIaHUHY OT POXIEHUS WJIM B CUJIY 3aKOHa,
HE MOTYT OTUYYXIAaTbCsl OT HEro MW MepeaaBaTbCsl APYIMM JULaM
UHBIM criocoboM. K HemaTepuanbHbIM OjlaraM, B YaCTHOCTU, OTHO-
CATCSI XM3Hb U 310POBbE, JOCTOMHCTBO JUYHOCTU, JTUYHAS HENPU-
KOCHOBEHHOCTb, Y€CTh U 100pO€e MMs, AeJOBas peryTalus, Helpu-
KOCHOBEHHOCTh YaCTHOM >KW3HMU, JINUHAS U CeMelHas TaliHa, IpaBo
CBOOOJIHOIO TEpeABUKEHUSI, BbIOOpa MecTa MpeObIBaHUS U KUTEJb-
CTBa, MpaBO Ha UMS, MMPaBO aBTOPCTBA U Ap.

Jlns 3amuThl HEMaTepUaldbHBIX OJiar YCTAaHOBJIEHBI clielupuu-
HBIE TpaXIaHCKO-TIpaBoBble cpeiacTBa. OHM MpeaycMOTpeHbI cT. 151
n 152 TK P®. OgHo M3 HUX — KOMIIeHCcalus MOpPaJbHOroO Bpenaa.
MopanbHBIii Bpen BBIpaxkaeTcsl B (DU3MUYECKUX M HPABCTBEHHBIX
crpaganusax. [lpuarHeH OH MOXET OBITh TOJBKO TpaXIaHWHY, B
TOM 4YHCJIe MHOWBUAYyaJIbHOMY HpeanpuHuMaren o. OmHaKo IOpUIN-

' CM. 06 atom: Hoggpe O. C. ObsazatenscTBeHHOEe npaso. M., 1975.
C. 488 u cnen.; I'paxnganckoe mpaBo. O6mas yacte. M., 1993. C. 264 u
cne.
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yecKue Jiuilla — MpeanpUuHUMaTeIbCKUE OpraHU3alun TOXe He CTO-
ST B CTOPOHE OT MPABOOTHOIIEHWI MO TMOBOAY MOPAJILHOrO Bpena.
OHU ¥ MHAMBUAYaJbHbIC MPEANPUHUMATENN HEPEIKO BLICTYMAIOT B
KayecTBe ero mnpuuuHuteneit. Eciu rpaxmaHuHy TPpUYMHEH MO-
pasiibHbI Bpen (du3nyeckue WIM HPaBCTBEHHBbIE CTpajaHUs) Heii-
CTBUSIMU, HapylIaOIIMMU €ro JUYHbIe HEUMYIIEeCTBEHHbIE IpaBa
MO0 TOCATAIIIUMU Ha TIpUHAIJIeXallue TpaXIaHUHY Ipyrue He-
MaTepUalibHble Oylara, a Takxke B IPYTUX CIyd4asX, MPeLlyCMOTPEH-
HbIX 3aKOHOM, CyI MOXET BO3JIOXXUTh Ha HapylIUTess1 00513aHHOCTh
NIEHEeXXHOW KOoMMeHcaluuM yKa3aHHoTo Bpeaa. Ilpu omnpeneieHuu
pa3MepoB KOMIIEHCAllMM MOpPaJbHOTrO Bpeda Cyl MPUHMUMAET BO
BHUMaHUE CTeMeHb BUHBI HAPYLIUTEAs W MHbIE 3acyXHUBawoollre
BHUMaHUs obcTositebcTBa. Cya MOJKEH Takke yYWUThIBaTh CTEIEHb
(Gu3nYeCcKNX U HPABCTBEHHBIX CTpaJdaHUi, CBSI3aHHBIX C MHIAWBUIY-
aJlbHBIMU OCOOEHHOCTSIMU JIMIla, KOTOPOMY MpUUMHeH Bpea. OcHo-
BaHUs U pa3Mep KOMIIeHCAllMM TpaxkJIaHWHY MOpajJbHOTO Bpela Ha-
psiny co ct. 151 'K P® onpeaensitoTcss mpaBujiaMu, MpPeayCMOT-
peHHeiMu 1. 59 T'K P®. BepxoBHbiii Cyn P® yxe aBaxuabl
00600611a]1 TPaKTUKY NPUMEHEHUsS] 3TOT0 3aKOHOJATEIbCTBA .

Yaiie Bcero BOMPOC O BO3MEIIEHUU XO3SIWCTBYIOIIMMU CYOBEK-
TaMU MOPAJIbHOTO Bpela, MPUYMHEHHOrO0 MMU TpaXxaaHaMm, BO3HU-
KaeT MpU HapylleHUU TMpaB MoTpedbuteseii. B cooTBeTCTBUU CO
cr. 15 3akoHa P® «O 3amumte mpaB morpedbureneit» (B pex. De-
JepalbHOro 3akoHa oT 9 sHBaps 1996 r. Ne 2-MD3)° MopasibHBIi
Bpel, MPUYMHEHHBIN MOTPEOUTENIO BCAEACTBUE HapyLIEHUS] U3ro-
TOBUTENEeM (MCTIOJHUTENEeM, MPOAaBIlOM) WM OpraHuW3alueil, Bbl-
MOJHSAOEeH (PYyHKUUU U3roToBUTENs (MpojaBlia) HAa OCHOBaHWUU
JIOTOBOpa ¢ HUM, TMpaB MOTPEOUTENsA, MPEAYCMOTPEHHBIX 3aKOHAMU
U mpaBoBbIMU akTamu Poccuiickoit Penepaniuu, peryjaupyommnumu
OTHOIIEHUsT B OOJacTU 3allMThl TpaB MOTpeOUTeIel, TOMICKUT
KOMITeHCallMM MPUYMHUTENIeM Bpela Mpy HaJudyMu ero BUHBI. Pa3z-
Mep KOMIIEHCAIlMM MOPaJIbHOTO Bpena omnpeaensieTcss cyaioMm. Kom-
MeHcalMusl MOpajJbHOIO Bpelda OCYLIECTBISIETCSI HE3aBUCUMO OT

' Cm.: IMocranosnenue Inenyma Bepxosroro Cyma P® or 20 nexka6pst
1994 r. Ne 10 «Hekoropele BOMNpOCHI NPUMMEHEHUs 3aKOHONATE/ILCTBA O
KOMIIeHcaluu MopaibHoro Bpena» // BBC P®. 1995. Ne 3; mociemHiono
penakimto cM.: [ToctaHorneHnue Ilnenyma BepxoBHoro Cyma P® ot 15 siH-
Baps 1998 . Ne 1 // Poccuiickas razera. 1998. 29 sHB.

> C3 Pd. 1996. Ne 3. Cr. 140; nocnenHioro penakimio cM.: Denepartb-
HBIA 3aKOH OT 16 okTsiopst 2006 . No 160-D3 // C3 PD. 2006. Ne 43.
Cr. 4412.
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BO3MEUIEHNSI WMYILIECTBEHHOTO Bpela W ITOHECEHHBIX MOTpebuTe-
JieM YOBITKOB.

Bropoe cnenuduyeckoe cpeacTBO I'paXIaHCKO-TIPaBOBOM 3a-
IIUTHl HEMaTepUaJbHbIX OJlar CBSI3aHO C OIMOPOYMBAHUEM YECTH,
NIOCTOMHCTBA M JejJoBOW pernyTtauuu. YecTb M JOCTOUHCTBO —
HPaBCTBEHHbIE KaTErOpUM, NPUCYLIME TOJBKO (PU3NYECKUM JIM-
aM, W CyObEKTaMU TaKOU 3alIATBI MOTYT OBITh JIWIIb WHIWBUIY-
ajibHble TIpeAnpuHUMaTenu. YTo KacaeTcsl IeJ0BOW pemyTaluuu, TO
elo objamalT M TpaxinaHe, U IOpUAMYECKHUE JIMIA, B TOM YMCIE
NnpeanpuHUMaTebcKue opraHuszanuu. Kak crienctsue, aenoByIo
penyTaluuilo MOTYT M JOJKHBI 3allluIIaTh BCE XO3SUCTBYIOILINE
cyObeKThl. 3aliuMra IeJOBOW pemnyTaluu OpUANYECKUX JIUI[ OCy-
IIECTBASIETCS] MO MpaBWiaM, MPUMEHSEMbIM K 3allluTe IeJIOBOi
pernyTalyy TpaxaaH.

I'paxkmaHuH BrOpaBe TpeOOBaTh MO CyIy OMPOBEPXKEHUSI Mopoya-
IIHUX ero 4YecTb, JOCTOMHCTBO WJIM AEJIOBYIO PEIyTalllio CBEeIeHUM,
€C/IM paclpOCTPAHUBIIMI TakKue CBENEeHUS He JOKaXeT, YTO OHU
COOTBETCTBYIOT AelicTBUTENbHOCTU. [lo TpebGoBaHMIO 3aMHTEpPECO-
BaHHBIX JIUI JOMYCKAeTCs 3alllMTa YeCTH M JOCTOMHCTBA TpaxkKIaHU-
Ha W mocJjie ero cMepTu. Ecnu cBeipeHMsi, mopoyailue 4ecTb, 10CTO-
WHCTBO WJIM AEJOBYIO PEeIyTaluio IrpaXIaHWUHA, PaclpoCTpaHEeHbl B
CpencTBax MaccoBOi MHMOpMalMU, OHU JOJKHBI OBbITh OMPOBEPT-
HYTBI B Te€X Xe CpelcTBax MaccoBoil nHpopMaunu. Eciu ykazaHHbIe
CBEIEHUs CoAepXKarcsl B JOKYMEHTE, MCXONSIIEM OT OpraHu3alluM,
TaKoil TOKYMEHT MOIJIEXKUT 3aMeHe WJIM OT3bIBY.

I'paxknaHuH, B OTHOLIEHWU KOTOPOTO CPelCcTBaMU MacCOBON MH-
dopManuu onybJMKOBaHbBI CBENEeHUS, YIIEMJISIONIME ero npaBa WUiu
OXpaHsieMble 3aKOHOM HHTEpeChl, MMEEeT MPpaBO Ha OMyOJMKOBaHUE
CBOETO OTBETa B TeX e CpelcTBax MaccoBoii MHdopmauuu. ['pax-
JIaHWH, B OTHOIIIEHUM KOTOPOTO PaclpoCTpaHeHbl CBeAeHUsI, TTOPO-
yailue ero 4ecTb, JTOCTOMHCTBO WM JEJOBYIO pemyTalluio, BIpaBe
Hapsay ¢ OMPOBEepPXEeHNWEeM TaKUX CBeIeHUN TpeboBaTh BO3MEIIECHUS
YOBITKOB Y MOPAJIbHOTO Bpeaa, MPUYMHEHHBIX UX PacIpOCTpaHeHU-
eM. Eciau ycTaHOBUTH TUIIO, PACIpPOCTPAHUBIIEE CBEACHUS, MOPO-
yalue 4YecTb, JOCTOMHCTBO WM JEJOBYIO PeryTaluio rpakIaHUHA,
HEBO3MOXHO, JIMIIO, B OTHOLIEHUU KOTOPOTO TaKHUe CBEIAEHUs pac-
MPOCTpaHEHbI, BIpaBe OOPaTUThCS B CYI C 3asiBJIeHUEM O MpU3HA-
HUM paCIpOCTPAaHEHHBbIX CBeIEHUN HE COOTBETCTBYIOUIMMU HEHMCT-
BUTEJIbHOCTH.

MHnuBunyaibHble TPEANPUHUMATENN MPAaBOMOYHBI 3allMIIATh
CBOIO YeCTb, TOCTOMHCTBO U NIEJOBYIO peryTaluio, a MpearnpuHuMa-
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TEeJIbCKME OpTraHM3aluy — JeJ0BYyI0 penyranuio. Ilogyac oHM camu
BBICTYITAIOT OTBETYMKAMM II0 TaKUM JnenaM. KMX OTBETCTBEHHOCTH
HacTymaeT B CIydasX, €CIM OHU OIOPOYMIMU YeCTh, TOCTOMHCTBO U
JIEJIOBYIO PEIYTaLMIO OPYTUX JIUL, B TOM YHCJIE CBOUX KOHKYPEHTOB
110 PHIHOYHBIM OTHOILIEHUSIM.

3. C Touku 3peHUsT PHIHOYHBIX, TIPEeINPUHUMATEIbCKIX OTHOIIIE-
HUI camMoe BaXXHOE€ CBOMCTBO JIFOOOTO 00BEKTa — €ro 00O0pOTOCIIO-
COOHOCTB, T. €. BO3MOXHOCTb BHIXOIHWTh Ha PHIHOK, OBITh OOBEKTOM
Pa3IUYHBIX CAEJIOK — IepeaaBaThCcsl U3 PYK B PYKU IIPU KyILIe-IIpO-
Iaxe, gapeHWH, apeHae u T. A. Ilo Kputepuio 060pOTOCIIOCOOHO-
CTM BCE€ OOBEKTHI TpaXAaHCKUX MpaB IOAPa3ACASIIOTCSI Ha TpU
TPYIIIBL.

Ilepsas epynna cocTOUT U3 OOBEKTOB, HE OrpaHUYEHHBIX B 000-
pote. K HUM OTHOCSATCSI OOBEKTHI, KOTOPBIE MOTYT CBOOOIHO OT4IY-
KIATbCS WU TIEPEXOIUTh OT OMHOTO JIMIla K APYrOMYy B MOpPSIKe
YHUBEPCAJIbHOIO IpaBoMIpeeMcTBa (HacjemoBaHUe, peopraHu3alus
IOPUINYECKOrO JINIa) JU00 MHBIM criocoboM. Takux oOBEKTOB, ca-
MBIX YIOOHBIX B PHIHOYHBIX OTHOIICHUSX, ITOAABISIOIIEe OOIbIINH-
CTBO.

Bmopyto epynny coCTaBISIIOT OOBEKThI, OrpaHUYEeHHBIE B 000pO-
te. OHM MOIYT INpUHAIJIEXaTh TOJIBKO OIIpeACICHHBIM JHUIIAM U
BCTYITAIOT B PBHIHOYHBIA O0OPOT, IEPEXOASIT OT OJHUX JIMIL K ApY-
TYMM, COBEpIIAIOT UHbIE «IBVIKEHUS» Ha PBIHKE JIMIIb IPU HaJIUIUHU
COOTBETCTBYIOIIETO pa3pelleHUs], BHIIAHHOTO KOMIIETEHTHBIM Opra-
HOM BiacTh. Bumbl 00BEKTOB IpaXkIaHCKUX IIpaB, KOTOPHIE MOTYT
MpUHAIJIEXAaTh JIMIIb OIpeAeeHHBIM YYacTHHKaM o0opoTa 0o
HaxOXIeHHE KOTOPBIX B 00OpOTE MOMYCKAeTCs IO CIICLUaJIbHOMY
paspenreHn1o (00BEKTHI, OTpaHUYEHHO 000POTOCHOCOOHbBIE), OIpe-
NeNAI0TCs B MOPSIIKE, YCTAaHOBIEHHOM 3aKOHOM .

Tpemvsa epynna — OOBEKTHI, U3BSATbIE U3 000poTa. Bumbl 00BbeK-
TOB I'PaXXIaHCKUX IpaB, HaXOXIEHNE KOTOPHIX B 000POTE HE HOITYC-
KaeTcs, TOJKHBI OBITh MIPSIMO yKa3aHbl B 3aKoHe. Hukakumu apy-
TMMH aKTaMH, B TOM uKcie usnaBaembiMu Ilpesnnentom P®, Ilpa-
BuTenbcTBOM P® 1 cyobhektamu Poccuiickoii @enepanvu, U3bIMaTh
13 000poTa OOBEKTHI TPaXKIAHCKUX IPaB HEJb3d.

' CMm., Hanmpumep: DenepanbHblii 3aKoH oT § aHBapa 1998 r. Ne 3-®3
«0 HapKOTHUYECKMX CPEACTBAX M TCUXOTPOMHBIX BemiectBax» // C3 P®.
1998. Ne 2. Cr. 219; nocnenHioo pegakiuuio cM.: DenepanbHblil 3aKOH OT
25 oktsa0ps 2006 r. Ne 170-®3 // C3 PD. 2006. Ne 44. Cr. 4535.
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Pacnipenenenue o06bEKTOB TpaxkJAaHCKMX MpaB IO TPeM yKasaH-
HBIM TPYIIIIAM HE €CTh HEYTO pa3 M HaBcerma JaHHOe, HeM3MEHHOeE.
I[IpuuuHBI OrpaHUYEHUN WIN U3BATUM OOBEKTOB U3 PBIHOYHOTO
000poTa OBIBAIOT PAa3IUUYHBIMM, AUKTYIOTCS HEOOXOOMMOCTBIO oOec-
MeYeHUs: 0e30MacHOCTH CTPaHbl, 3aIIMTHI XXU3HU U 300POBbS JIIO-
JIeil, oXpaHbl IPUPOABI M KYJIBTYPHBIX LIEHHOCTE. MeEHSII0TCS yCIio-
BUS XM3HEIEITEIbHOCTH OOIeCTBA — MEHSETCS U IOPUANYECKUI
peXnM OOBEKTOB TIpaXkKIAHCKUX IpaB: U3bAThIE M3 000pOTa TEepeBO-
ISITCSI B OTPAaHUYEHHO 000POTOCTIOCOOHBIE, OrPaHMYEHHO 000POTO-
cnocobOHbIe — B CBOOOAHO obGopauuMBawliuecs, 1 Haobopot. Ectb
00BEKTHI, PEXKUM KOTOPBIX, HABEpHOE, HMKOTAAa He OyaeT M3MEHEH.
MockoBckuit Kpemib U MonoOGHble eMy OTeUeCTBEHHbIE CBATHIHU'
HU TIpU KaKMX OOCTOSITEILCTBAX HE CTAHYT OOBEKTaMU PHIHOYHBIX
OTHOIIEHU#, paBHO KaK U IPeIMEThl MepBOii HEOOXOAUMOCTH (MO-
BCEIHEBHOTO ObITa) He OymyT orpaHWuYeHbl B obopoTe. Bce ocraib-
HO€ — TOABUXHO, U3MEHYMBO, W MPEeINPUHUMATEISIM HAJI0 BHUMA-
TEJbHO CJIEOUTH 3a JUHAMUKON 3aKOHOAATENIbCTBA, C TEM UYTOOBI HE
JIOITYCTUTh HAPYIIEHUI 3aKOHHOCTH, C OJIHON CTOPOHBI, U MCKYCCT-
BEHHO HE CTECHSITH CBOIO IIESITCIbHOCTh — C APYTOi.

[MpoumiocTpupyeM cKa3aHHOE Ha OTHeHbHBIX mpuMepax. Co-
macHo 3akoHy P® ot 22 neka6pst 1992 r. No 4180-1 «O TpaHCIIaH-
Talluu OpraHoB U (MJU) TKaAHEH YesloBeKa» OpraHbl U (MJIM) TKaHU
YeJloBEKa He MOIYT OBbITh MpeAMeTOM KYIIM-Tpogaxu’. Bonee Toro,
3aKOHOM TIpeAyCMaTpUBAETCs, YTO UX KYILUIS-IPOAaKa BJIEUET yro-
JIOBHYIO OTBETCTBEHHOCTh. I[IpaBma, Tak JajieKo 3aKOHOJATEIbCTBO
He monuto: cr. 120 YK P® BBeaeHa yrojgoBHasi OTBETCTBEHHOCTD 3a
MPUHYXACHNE K WU3BSITUIO OPraHOB WM TKaHeW deloBeKa IS
TpaHCIJIAaHTAllUU, COBEPIIEHHOE ¢ MPUMEHEHUEeM Hacuaus Jubo ¢
YIrpo30il ero mpuMeHeHus (Haka3aHWe — IO YeThIpeX JIET JIUIIEeHUS
CBOOOIHI).

' Cwm., Harpumep: [TonoxkeHue «O6 0cob0 HEHHBIX 0OBEKTAX KYIBbTYp-
HOro Hacjenusi HaponoB Poccuiickoii Penepannn», yTBepKICHHOE YKa30M
Mpesunenta PO ot 30 Hostops 1992 1. No 1487 // CAIIIl P®. 1992. Ne 23.
Cr. 1961; Yka3 Ilpesugenra P® or 24 guBapg 1995 r. Ne 64 «O BKiII0Ye-
HUU OTAEIbHBIX OOBEKTOB B TOCYIAapCTBEHHBIN CBOA 0C000 LIEHHBIX 00BEK-
TOB KYJBTYpHOro Hacneaust HaponoB Poccuiickoit ®enepaumu» // Poccnii-
cKkag rasera. 1995. 25 auB.

* Begomocti P®. 1993. Ne 2. Cr. 62; mocnenHon perakimio cum.; ®e-
JepalbHbIl 3aKOoH oT 16 okts6ps 2006 r. Ne 160-®3 // C3 P®. 2006.
Ne43.Cr.4412.
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Honroe BpeMs y Hac B CTpaHe OBUIM U3BITH W3 CBOOOIHOTO
000poTa CIIUTKH IparolleHHBIX MeTaIoB. Telepb OaHKaM paspelie-
HBI CHIEJIKU KYIUTH-TIPOMAkW MEPHBIX CIUTKOB IPAroleHHBIX MeTal-
JIOB ¢ GU3UIECKUMU JTUIIaMMU.

DenepanbHBIN 3aKOH OT 26 Mast 1996 . No 54-D3 «O My3seitHOM
donge Poccuiickoit ®enepanyu u My3esax B Poccuiickoit Mdenepa-
UUKW» YCTAHOBMJI, YTO MYy3EHHBIE MPEAMETHI (KyJIbTypHasi LIEHHOCTD,
Ka4ecTBO JMOO 0CcoOble MPU3HAKKA KOTOPOW AENAIOT HEOOXOIMMBIM
IIJIs1 OOIIIECTBA €€ COXpPaHEHWE, U3YYEeHUE U IyOJIUYHOE MpencTaBie-
HUE) U My3eilHble KOJIEeKIIMU (COBOKYMHOCTb KYJIbTYPHBIX LIEHHO-
CTel, KOTOpble MPUOOPETAIOT CBOMCTBA MY3€HHOTO TMPEIMETA, TONIb-
KO Oyayuu cCOeIMHEHHBIMU BMECTE), BKJIIOUYEHHBIE B cocTaB My3eli-
Horo (¢oHaa Poccuiickoit Mdeaepaiiuu (COBOKYNMHOCTb MOCTOSHHO
Haxozsuuxcsi Ha Tepputopun Poccuiickoit Denepaliun My3eiHbIX
IIPeIMETOB U MY3eMHBIX KOJIJIEKIIUIT), BhIBO3y U3 Poccuiickoit ®e-
epaluy He TomiexaT. BpeMeHHBII WX BBIBO3 PETYIUPYETCS CIIEIIU-
AIbHBIMU TIpaBUWJIaMU. My3eliHble MTPEAMEThl U MY3€UHBIE KOJIEK-
1IMM, BKJIIOUEHHbIe B cocTaB My3seliHoro ¢oHna Poccuiickoit Dene-
panuu, MOTYT OTYYXHATbCS WJIW MEPEXOOUTh OT OJHOTO JWlla K
JIpyToMy B TIOPSITKE YHWBEPCAIBHOTO MPAaBOMPEEMCTBA TUOO WHBIM
cnoco0oM TOJIBKO TIO CIlelMaJbHOMY paspelleHUuIo deaepaibHOTO
OpraHa WCIOJTHUTEIIbHOW BJIACTH, HA KOTOPBIA BO3JOXEHO TOCydap-
CTBEHHOE PETYIMPOBAHUE B OOJACTU KYJIBTYpBI.

CormacHo DenepaibHOMY 3aKOHY OT 3 aBrycra 1995 r. Ne 123-d3
«O TMJIeMEHHOM XUBOTHOBOICTBE» ILIEMEHHAas MPOAYKLMS (MaTe-
pmani), T. €. TUNIEMeHHOE XUBOTHOE, €ro ceMsI M SMOPHOHBI, MOTYT
MIpUHAIJIEXATh U YIaCTHUKAM 000poTa — TpaXmaHaM W IOpUI-
YeCKUM JIUIIaM, OCYIIECTBIIAIONIMM pa3BeleHNEe M WCIIOTb30BaHUE
IUTEeMEHHBIX XMBOTHBIX. Peanmszamus mieMeHHON MPOXYKIMU (Ma-
TepHayia) BO3MOXHa TOJBKO TpaXmaHaM W IOPUIANYCCKUM JTUIIAM,
OCYIIECTBISIONINM CETbCKOX03SIMCTBEHHOE TPOM3BOACTBO. OTUyX-
MeHWe WM WHOM TIepexolm TpaB COOCTBEHHOCTH Ha IUIEMEHHYIO
MIPOAYKIIMIO (MaTepyraj) pa3pelraloTcs IMpU HaJWdWU cepTuduKara
(CBHIETENbCTBA), BBHIIABAEMOTO B COOTBETCTBMHU C TOJTOXCHUSIMU
sroro demepasbHOTO 3aKOHA.

' C3 PD. 1996. Ne22. Cr. 2591; mocnemHiolo pemakuuio cMm.: ®ene-
panbHBIA 3aKoH OT 22 aBrycta 2004 r. Ne 122-®3 // C3 P®. 2004. Ne 35.
Cr. 3607.

> C3 P®. 1995. Ne 32. Cr. 3199; mocnemHiolo pemakumio cM.: Pene-
panpHBIH 3akKoH oT 9 mas 2005 1. Ne 45-d3 // C3 P®. 2005. Ne 19.
Cr. 1752.
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YCcTaHOBJIEHBI CTPOTME OTrpaHUYUTEbHBIC TpaBUJIa MO 00OPOTY
BAJIOTHBIX 1IEHHOCTEN', SIIEpHBIX MaTepuaaoB’, MPUPOIHBIX alMa-
30B ¥ GPUJIMAHTOB' U T. 1.

4. CnoxHbpIM M A0 KOHILIA HE pEIIeHHBIM OCTaeTCs BOIPOC O
3eMJIe KaK OOBbeKTe TpaxkaaHCKUX IpaB. OOIIee MpaBUIIO TaKOBO:
3eMJIsI U Jpyrue MpUPOJHbIE PECYPChl MOTYT OTUYXAATbCS WJIU Te-
PEXOAUTH OT ONHOTO JIMLA K IPYTOMYy MHBIMU CIIOCOOAMHU B TOW Me-
pe, B KakKoil X 00OOpOT IOIyCKaeTcs 3aKOHAMU O 3eMJie U IPYTUxX
MPUPOIHBIX pecypcaXx. OCHOBHBIMU 3aKOHOAATEIbHBIMU aKTaMM
31ech ABSIOTCS 3emenbHblil komeke PD* (nanee — 3K P®), 3akon
P® «O Hempax» (B pen. @enepanbHOro 3akoHa ot 3 mapra 1995 r.
Ne 27-®3), denepanbHble 3aKoHBI 0T 30 HOs1Opst 1995 1. Ne 187-D3
«O KOHTHHEeHTaNbHOM Lienbde Poccuiickoit enepatmus’, ot 30 ae-
Kabpst 1995 r. Ne 225-®3 «O coriameHusx o pasziesie MpoayKIuu»’ |
ot 21 urona 1997 r. Ne 112-D3 «O6 y4yacTkax Heap, MpaBoO MOJIb30-
BaHUSI KOTOPHIMU MOXET OBITh MPEIOCTaBICHO Ha YCIIOBUSIX paszielia
npoaykuun»’ 1 ot 20 uoHs 1996 r. Ne 81-D3 «O rocynapcTBEeHHOM
peryJupoBaHUU B 00JIACTH HOOBIYM U UCIIOJB30BaHUS yIisl, 06 0CO-
OEHHOCTSIX COIMAaJbHOM 3aIUThl PAOOTHMKOB OPTaHM3AIUi yrojib-
HOI mpombiuieHHOCT»*, B 11e1om k 2001 1. — BpeMeHM IPUHSTHUS

' Cm.: ®enepanbherii 3akoH or 10 nekadpst 2003 r. Ne 173-®3 «O Ba-
JIOTHOM DETyJIMpOBaHMM ¥ BaTIOTHOM KoHTpoie» ,// C3 P®. 2003. Ne 50.
Cr. 4859; mocnenHioro pemakuuio cM.. DenepanbHblii 3aKOH OT 26 MiONs
2006 T. Ne 131-®3 // C3 P®. 2006. Ne 31. Y. 1. Cr. 3430; ®enepanbHblii
3akoH oT 26 Mapta 1998 r. Ne 41-®3 «O mparoueHHbIX MeTalax ¥ Jparo-
1eHHBIX KaMHsIx» // C3 PO. 1998. Ne 13. Cr. 1463; mocienHion pemakiimio
cM.: @enepanpHbiil 3akoH or 18 wmromsa 2005 t. Ne 90-®3 // C3 PD. 2005.
Ne30.4.1. Cr. 3101.

* Cwm.: Ykas Ipesunenta P® or 14 despansa 1996 r. Ne 202 // C3 P®.
1996. Ne 8. Cr. 742; mociemHio penakuuio cM.: Yka3 [Ipesupenta P® or
14 Hosi6pst 2005 r. Ne 1318 // C3 P®. 2005. Ne 47. Cr. 4879.

* Cwm.: Ykas Ilpesunenta PO or 30 Hoa6psa 2002 r. Ne 1373 // C3 PO.
2002. Ne 49. Cr. 4874.

*'C3 PO. 2001. Ne 44. Cr. 4147; 2006. Ne 43. Cr. 4412.

> C3 P®. 1995. Ned9. Cr. 4694: nocnenHion penakiumio cm.: Dene-
%aﬂbl}l%g 3akoH or 9 mag 2005 r. Ne 45-@3 // C3 P®. 2005. Ne 19.

T. .

®C3 P®D. 199. Ne 1. Cr. 18; mociennioo perakimio cM.: Penepanbhblii
3aKkQH 0T 29 mexabps 2004 r. No 199-®3 // C3 P®. 2005. Ne1.4. 1. Cr. 25.

" C3 P®. 1997. Ne 30. Cr. 3584.

“C3 P®. 1996. Ne 26. Cr. 3033; mocnemHiolo pemakiuio cMm.. Deje-
%aﬂbi—g:il;l 3akoH oT 12 mioHs 2006 r. Ne 84-®3 // C3 P®. 2006. Ne25.

T. .
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3K P® — 3eMmenbHOE 3aKOHOHATEJLCTBO IIPEACTABISIIO CO0OM
KOHTJIOMEpAT HECUCTEMATU3WPOBAHHBIX, YacTO MPOTUBOpPEYAIIUX
JIPYT Opyry MPaBOBBIX aKTOB Pa3IWYHOU IOpUANYECKOW CUIbL: dene-
palbHBIX 3aKOHOB, yKa3oB [lpe3ugeHta PP, nocraHoBiaeHuit Ipa-
ButesibcTBa P®, 3akoHOB cyobekTOB Poccuiickoii Penepalinu.

B 2001 r. mpuHATH KapAWHAIbHBIE MEPHI IO YIMOPSTOYECHUIO
06opoTa 3eMelTbHBIX y4acTKoB. PenepalbHBI 3aKOH OT 16 ampens
2001 r. Ne 45-D3 uckmmounn cHocky K 1. 17 «IIpaBo coGCcTBEeHHO-
CTUM U JApyrue BelllHble MpaBa Ha 3emito» 'K P® u ycraHoBwi, 4TO
€€ HOPMBI B 4acTHU, Kacalollelcs CAENOK ¢ 36MeJIbHbIMU YYaCTKaMu
CEJIbCKOXO3SIMCTBEHHBIX YTOAWNA, BBOAATCS B ACUCTBHUE CO JHS BCTY-
mieHust B cuity 3K P® u 3akoHa 00 060poTe 3eMeb CelbCKOXO-
3AMiCTBEHHOTOo HasHayeHMs1. Tem cambiM DenepaibHblil 3aKOH OT
16 ampensa 2001 r. BBeJ CBOOOMHBINM PBIHOYHBINM OGOPOT 3eMeEJb He-
CeJIbCKOX03siicTBeHHOro HaszHaueHusi. 3K P® Bcrynun B cuiy ¢
30 oktsibpst 2001 r. Ero geiicTBHe pacrpocTpaHsIETCS Ha BCE 3EMJIH,
KpOMeE 3€MeJib CEeIbCKOXO3SIMCTBEHHOTO Ha3HAUYEHMUSI.

ITo xpurepuio obopotocrnocobHoctTu 3K P®D ycraHoBun ais 3e-
MeJIbHBIX Y4aCTKOB TpU pexuMa: 1) cBoOGOJHO oGopauuBaroLIvecs ;
2) orpaHUuYeHHbIE B 060poTe; 3) U3BATHIE U3 060poTa’ (cM. cT. 27
3K P®). IIpaButenbctBo P® mnocraHoBieHHEM OT 28 HOAODS
2002 1. Ne 846 yrBepmmino IlonoxkeHne 06 OCYIISCTBICHUU TOCymap-
CTBEHHOTO MOHMTOPMHIa 3eMmenb’. Yepes LIecTb MecsileB Iocje
OMnMyOJMKOBaHUsI, T. €. B KoHlie siHBaps 2003 1., Bctynua B cuiy De-
nepanbHbiii 3aKoH OT 24 utons 2002 r. Ne 101 -®@3 «O06 obopore 3e-
MeJlb CeTbCKOX03HCTBEHHOTO HAa3HAUEHMs» .

5. Camyio OOJbLIYIO Pa3HOBUIHOCTb OOBEKTOB TIpakKIaHCKUX
MpaB 1 Mo 00beMy, U MO PacIpOCTPaHEHHOCTHU, U MO 3HAYMMOCTH B
MpeaNnpUHUMATETbCKOU NesTeJbHOCTU 3aHMMaloT Bemu. OHU He-

' TIpasurennctBo P mocranosnenuem or 11 HosGps 2002 r, Ne 808
yTBepauio IlpaBuia opraHu3alMu W TPOBeNeHUS TOProB MO MpoAaxe Ha-
XOASIIMXCS B TOCYAapCTBEHHOW WJIM MYHMIIMIAIbHONW COOCTBEHHOCTH 3e-
MeJIbHBIX YYacTKOB WJIM MpaBa Ha 3aK/0YeHWE JTOrOBOPOB apeHAbl TaKUX
3eMelIbHBIX yuacTKoB (C3 P®. 2002. Ne 46. Cr. 4587).

IMoctanoBnenueM IlpasutensctBa PO ot 2 oktsa6ps 2002 r. Ne 830
yTBepkaeHo [lonoxeHue O TMOpsiiKe KOHCEPBAaLUKM 3eMesib ¢ U3bATHEM MX
u3 obopora (C3 P®. 2002. Ne 47. Cr. 4676).

P C3 P®. 2002. Ne 49. Cr. 4882.

*C3 Pd. 2002. Ne 30. Cr. 3018; mocienHwow perakiuio cm.. Defe-
pasibHbIil 3akoH oT 18 wuionsa 2005 r. Ne 87-@3 // C3 P®. 2005. Ne 30.
Y. 1. Cr. 3098.
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MpPEeMEHHO MPHUCYTCTBYIOT B MPEANIPUHUMATEIBCTBE, CIyXKaT IIpeaMe-
TOM MHOTOYMCJICHHBIX TOTOBOPOB M MHBIX CACJIOK. Bce MBI ITPUBBIK-
JIM OIIEHMBATh BEIIM OOINECIIPUHSATHIMU MepaMH:. BecoM (TpaMMBI,
KUJIOTpaMMBbl, TOHHBHI...), INIMHOM (CAHTUMETPHI, METPHI, KNIOMET-
pHL...), 00BbeMOM (JIUTPHI, KyOOMETPBI) M TOMY ITOJOOHBIMU BEJINIM-
HamMu. Ho ecTp eme cmenmanbHBIE IIpaBOBBIE M3MEPEHMsS BEIICH,
3HAaHME W HCIIOJIb30BaHME KOTOPBIX HAPSAY C TOJBKO UTO IIEPEUYMC-
JICHHBIMH OOIICITPUHSATHIMU 00S13aTeIbHO IUIST KaXKIOTO MpeaIIpUHM-
MaTesisl IpU COBEpIlIEHUU JI000i caenku. Ymelsioe olepupoBaHUE
CIIOXKMBIIIEHCSA M 3aKpelJIeHHOW B 3aKOHOJATEJILCTBE KJlacCHpUKa-
el Bemel 3HAYMTEIbHO O0JerdaeT 3akKiIl0YeHHE M WCIIOJHCHUE
rpaXaaHCKO-IIPAaBOBBIX ITOTOBOPOB, IMPEAYIIPEXIacT BO3MOXHBIC
3/IeCh OLIMOKM, 3a0JIy>KIeHUsI, OOMaH.

Knaccudukainus Beeil IIpOBOAUTCS IO Pa3IUIHBIM KPUTEPHU-
saM. BceBospacTtaloniee 3HauyeHMe MNpUOOpeTaeT UX IoApas3aeieHue
no Kpumepuro MoounrbHocmu Ha Hedeuxcumole u deuxcumoie. Ilon He-
JBIZKMMBIMH BeIIAMH Mbl TPAIHIMOHHO NMPHUBHIK/IM MOHMMATH 3€MeJIb-
Hble YYACTKH, YYACTKH HeaAp, 000c00JeHHbIe BOAHbIE 00BEKTHI W BCe,
YTO MPOYHO CBSA3AHO C 3eMJIeil, T. €. 00bEKTHI, NepeMelIeHne KOTOPhIX
0e3 HecopasMepHOro ymepda WX Ha3HAYEHHI0 HEBO3MOXKHO, B TOM
YuCce Jieca, MHOTOJIETHHE HaCaxXICHWs, 3IaHMs, COOPYXCHUSI.
I'K P® 3HaumTenbHO pacluuMpuia Kpyr 3Tux Beleili. CoriacHo
cT. 130 TK P® k HEABUXKUMBIM BelllaM OTHOCATCS TaKXKe ITo[jIexka-
II1Me TOCYyIapCTBEHHON pErucTpaliy BO3MYILIHBIE M MOPCKHE Cyaa,
cyda BHYTPEHHETO BOTHOTO IIJIaBaHUSI, KOCMUYECKHE OOBEKTHI. 3a-
KOHOM K HEOBIIKMMBIM BEIIaM MOXKET OBITh OTHECEHO U MHOE HUMY-
IIIECTBO.

Bemm, He oTHocsAmMecs K HEABMKHMOCTH, BKJIIOYAS JEHbI'H W IEH-
Hble OymMaru, NPU3HAITCA ABMKNMBIM HMYIIeCTBOM. Perumcrpanun
npaB Ha ABMXKUMBIC BEIIM He TpeOyeTcsl, KpOMe CIIy4aeB, yKa3aH-
HBIX B 3aKOHE.

3HaveHUe KiaccM(UKAIMU Bellel HAa IBUXXMUMBIC W HEIBUKM-
MbI€ BO3POCJIO MOCJIE BOCCTAHOBJIICHUS B I'paXHaHCKOM 3aKOHOMIA-
TEJbCTBE MHCTUTYTA IpUoOOpeTaTelbHOU HaBHOCTU. JIumo (rpaxna-
HUH WIH IOPUINYECKOE JIMIIO), HE SBIISIONIeeCS COOCTBEHHHKOM
MMYIIECTBa, HO JOOPOCOBECTHO, OTKPHITO M HEIIPEPBIBHO BJIAICIO-
Imee KaK CBOMM COOCTBEHHBIM HEIBUKMMBIM HMMYIIIECTBOM B Tede-
Hue 15 net 1M6GO MHBIM MMYIIECTBOM B TedeHUe S5 jer, nmpuobpera-
€T MpaBO COOCTBEHHOCTH Ha 3TO MMYIIECTBO (IIpruoOpeTraTeabHas
MaBHOCTB). IIpaBo COOCTBEHHOCTH Ha HEABUKMMOE M MHOE UMYIIe-
CTBO, IIO[JIeXKalllee TOCYIAapCTBEHHOM peTMCTpaluy, BO3HUKACT
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JM1a, MPUOOPETIIEero 3TO MMYIIECTBO B CWJIy NPUOOpETaTEbHOM
NIaBHOCTU, C MOMEHTA TakKoi perucrtpauuu. TeyeHue cpoka Mpuoo-
peraTesibHOM JaBHOCTU HAYMHAETCS HE paHee MCTeYeHUs CpoKa MC-
KOBOI JTaBHOCTM Ha TpeOboBaHMWE COOCTBEHHWKOM WJU WMHBIM 3a-
KOHHBIM BJIaJIeNIbIIEM UMYIIECTBA y JIMIAa, Y KOTOPOTO OHO HAaXOAu-
JI0Ch'.

B 3akiioyeHue paccMaTpuBaeMOro BoMpoca cCieayeT o0paTUTb
BHUMAaHUE Ha HEKOTOPYIO YCIOBHOCTbH N€JICHUST BEIIE Ha JBUXKU-
Mble U HeABUXUMBIE. [IpU cCOBpeMeHHOI TeXHMKE BO3MOXHO Tepe-
nBuxeHue (0e3 pazdopku M T. M. omepanuil) Ha HebosblIue pac-
CTOSIHUS W 3JaHUIi, U COOPYXeHUil, U aepeBbeB. Ho OT aToro oHu
He yTpauMBalOT CBOE€ M3HAYaJIbHOE CBOWCTBO ObITh BELIaMM HEIBU-
XKUMBIMU. JIMIIb HPABCTBEHHOU YIIEpOHOCTbIO KOHKPETHBIX JUIl U
rpyObIM TOTNIpaHUEM 3aKOHHOCTM MOXHO OOBSICHUTbH, Hampumep,
¢akThl pacmpojaxy 3eMJIM Ha «BBIBO3». B OTHeNbHBIX MeCTax pac-
TaCKUBaHUE TUIOJOPOJHOTO CJIOSI TOYBBI C UCMOJIb30BAHUEM DKCKa-
BaTOPOB, MOTPY3UUMKOB, aBTOKOJOHH U T. M. NMPUOOPETO KaTacTpo-
¢duyeckue pa3Mepbl. 3eMII0 YBO3ST HE TOJBKO B pPa3in4yHbIE CyOb-
ekThl Poccuiickoit @enepauuu, HO gaxe 3a pybex. [lo oueHkam
CcHeluaaucToB, ToJdbko oauH BeHeBckuii paitoH Tynbckoit obaactu
3a TocJieNHee BpeMsl TaKUM 00pa3oM moTepsut 1 MJIH Ky0. M IUIOIO-
poaHeieil 3emau, 4To cooTBeTcTBYeT 50 ra. YcTaHOBWIIACh U 1IeHA
Ha 3eMII0 — 6—8 ThIc. py6. 32 oguH «KamA3»'.

B 3akoHogaTenbcTBE M TMpeaNpUHUMATENbCKON MpakTUKe MC-
MOJB3YIOTCA TakKXe KiaaccudUKalMU BElIeld MO CIEAYIOIIUM Tpu-
3HaKaM:

omHoulenue Kk mpydy: BelllM, JaHHble (CO3MaHHbIE) MPUPOION U
WCIMOJIb3yeMble JTIOAbMU B CBOEU XU3HENESATEAbHOCTU (3eMJISI, MO-
JIe3HbIE MCKOTIaeMble, PacTeHUs] U T. M.), U BElIM — MPOIAYKTHI, pe-
3yJIbTaThl MaTepUATbHOM U TYXOBHOUM KYJIBTYPhl, CO3AaHHbIE TPYIOM
YeJIOBEKa;

yenegoe HasHaueHue seujell: CpeICTBa MIPOU3BOJACTBA U MPEAMETHI
MOTPEOICHUS;

' 06 onpeeNeHHBIX TEHAEHIUNAX, HAUMHAIOWIMX CKIANbIBATHCA B MPaK-
TUKE MPUMEHEHUS MHCTUTYTa MpuoOpeTaTeNbHON AaBHOCTH, cM.. [locta-
HopieHue [lneHyma Beoiciiero Ap6urtpaxkHoro Cyma P® ot 25 despans
1998 r. No 8 «O HEKOTOpBIX BOIPOCAX MPAKTUKU pa3pellieHus] CIIOPOB, CBSI-
3aHHBIX C 3alllMTOil MpaBa COOCTBEHHOCTM W JAPYTMX BEIIHBIX TpaB» //
BectHuk BAC P®. 2001. Ne 1. CneuuanbHoe NpUIOXeHME.

? CM.: Kupees H. YepHo3eM BOpYIOT «I10-uepHoMy» // Poccuiickas ra-
3eta. 2002. 28 wmas.
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Xapakmep uUCnoab308aHus: BelM TIOTpedsisieMble M He TOTpedJisie-
MEIE;

YCMOUHUBOCMb, BO3MONCHOCIb COXPAHEHUS 6eUjU 8 HEUSMEHHOM Gl -
Je: BeIIM IETMMBIC M HeIeIUMBIC;

cnocob unoueudyatu3ayul, eHewlHue NPU3HAKY: BEIIN, OIIpelessc-
MbIe POIOBHIMHU TIpU3HAKaMM (3aMEHUMBIE), W BEeIIW WHIWBUIYaTb-
HO-OIIpeie/icHHBIe (He3aMEHUMEIE);

POAeBoe HA3HA4eHUe, GbiNoAHAeMble QYHKYuU: BEIIN TJIaBHBIC W
TIPUHAIIEXKHOCTA K HHM;

mexHoaoeu1eckue 0coOeHHOCMU KOMHAeKmayuyu: BEI TIPOCThIC M
CJIOXHBIE;

npouseodumenvroe UCNOAb306aHuUe; TUTONBI, TIPOMYKIIAS W ITOXOIHI,

UX MamepuasnvHble ColicmMea:; BEIIW HEOMYIIEBICHHBIE M ONYIIEB-
JICHHBIe (KUBBIE CYIIECTBAa — IWKHE W JOMAITHHUE XUBOTHBIE).

§ 2. 1lennble OymMary U MX PbIHOK

1. PoiHOK 1eHHBbIX Oymar ctan dopmupoBathcs B Poccuu He-
mHoruMm Oojee 10 mer Hazanm. IloHsgTtwem, ONM3KHM K IIOHSATHUIO
pbIHKa TIEHHBbIX OyMar M KOTOpOoe B Hay4yHOU JuTepatype W Tpel-
MPUHUMATENbCKOM MpaKTUKE OOBIYHO OTOXAECTBIISIETCS ¢ HUM, SIB-
nsteTcss «(OHIOBBI pBIHOK». IlociemHuii, B CBOIO ouyepenb, pac-
cMaTpuBaeTcsl Kak COCTaBHasl 4yacTh Oojiee IIMPOKOTO MOHATHUST (pu-
HaHCoOBOro pelHKa. Pacmopstkenunem IlpaBurenbctBa P ot 1 mioHs
2006 t. Ne 793-p yrBepkmeHbl CTparerwsi pa3BUTHS (DUHAHCOBOTO
pbiHKa Poccuiickoit ®enepaunn Ha 2006—2008 roapl M IJIaH Mepo-
NpUATHIA 110 ee peanusaunu’. B mocieaHue roabl, MO yTBEPXKIECHHIO
CMeUaUCTOB, PHIHOK LIEHHBIX OyMar CTajl OJHUM K3 CaMbIX AWHAa-
MMYHO Pa3BUBAIOIIMXCS M Haubojee BbICOKOJOXOIHBIX B MUDPE CEK-
TOpoB Hameil s3koHoMuKH. B 2004 r. o0beM MHBECTULIMIA, ITOIY4CH-
HBIX 3[€Ch KOMMEpPUYECKMMU OpraHU3alusIMM, ObUl paBeH MPUMEPHO
15 mupm mojui., a 3a mepBbie 4YeThlpe Mecsma 2005 r. — 7 mupq.

Mopnenb pbiHKa LIEHHBIX OyMar cxolHa ¢ OOlleil MOIENbl0 pbIHKA
ToBapoB (cM. Temy 1). PackpheiTme cyrd phIHKa ILIeHHBIX Oymar, 3TO-
ro He TOJbKO HOBOTO, HO M, TOXalyl, caMoro ciioXHOoro ¢eHoMeHa
9KOHOMUKM COBpeMeHHOol Poccuu, aHajiu3 ero poju B COBPEMEH-
HOM OOIIECTBE W TOCYHApCTBE MPEAMNONATAIOT BBISICHEHWE TI0 Kpami-
Hell Mepe CleAymollMX BOIPOCOB:

C3 P®. 2006. Ne 24. Cr. 2620.
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1) yTo Takoe LeHHas Oymara KakK TOBap, KaKOBbl OCOOEHHOCTH
«IPOU3BOJCTBAa», BBIMyCKa B OOpalleHUMEe UM MNPaBOMOUYMIL ee Bia-
JIeNbLIEB;

2) 4TO mpeacTaBisieT U3 ce0s1 PhIHOK LIEHHBIX OymMar Kak Tako-
BOII B CMCTeMe MpeANpUHUMATEIBCKUX OTHOIICHWIA;

3) XTO ¥ B KaKOM KadeCTBE BBICTYITaeT CYObEKTaMM PBIHKA ILICH-
HBIX Oymar, MX IpaBOBOM cTaTyc, clieudurKa IOpUIANICCKUX TPeOO-
BaHUU K HUM;

4) BUIOBI COBEpPIIACMEIX Ha 3TOM PBIHKE CIEJIOK C LEeHHBLIMU Oy-
MaraMu W opuanvyeckue oCobeHHOCTU UX OpopMIIEHUS;

5) KaKOoBa HOPMAaTHWBHO-MPAaBOBasi OCHOBA PbIHKA LIEHHBIX OyMar.

Kparkue oTrBeThl Ha MepeYMCICHHBIE BOIIPOCHI IPUBOISTCS B
naHHOM maparpadge.

2. Ilennbie OyMarn — 0COOBIii 00BEKT IPaKIAHCKMX NpPaB, MpeI-
CTABJISAIOIINI CO00il IOKYMEHT, KOTOPbIil yIOCTOBEPSAET, C COOIIOAEHH-
€M YCTaHOBJEHHOil (GopMbl M 0043aTEJbHBIX PEKBH3MTOB, HMYIIECT-
BEHHble M WHbIE MpPaBa, OCYUIECTBJEHHE WJIM Nepeaadya KOTOPbIX BO3-
MOXKHBI TOJBKO NpPH €ro NnpeabsABJIeHHH. B HacTosimee BpeMs IEHHbIE
OymMarn NOJyYM/IM IHMPOKOE PACNPOCTPAHEHHE B TNPAKTUKE POCCHICKO-
ro NnpeanpUHAMATEIbCTBA.

BosHukM 1IeHHBIE OyMarn B 3IOXY paHHETO CpelHeBeKOBbs. Mx
MOSIBJIEHWE B MMYLIECTBEHHOM O0OpOTEe, a 3aTeéM M ObICTpOE pa3BU-
THEe OOBEKTHMBHO OOYCJIOBJICHBI JMHAMMKOM IBYX TJIABHBIX 3JICMEH-
TOB PBIHOYHOIW 3KOHOMUKU — ToBapa u neHer. C pocToM oO0bEMOB
NpPOU3BOACTBA TOBApOBJIAAEIblIaM CTAHOBUJOCH BCE TpYyIHEE Xpa-
HUTb TOBaphl «IIpu cebe», mepeMeliaTh UX C MecTa Ha MeCTO, Mepe-
IaBaTh M3 pyK B pyKU. Tak BO3HUKJIA HEOOXOOAMMOCTh B JOKYMEHTE,
KOTOpPBI 3amMermian Obl coO0li TOBaphbl, HalEXHO CBUAETEIbCTBOBA
O HaJIWYUU y eTro o0jamaTesis ONpeaesiIeHHbIX TOBAPOB, UX KOJIUYE-
CTBe, KauecTBe, MECTe XpaHEeHUS M WHBIX JaHHBIX. [locTenmeHHO TIe-
pecTaid yOOBJIETBOPSITh IOTPEOHOCTH PBIHOYHOUW 3KOHOMHKHU U
neHeru. JleHer yacto He xBatajo. Haxoasick mpu ux COOCTBEHHUKE,
OHU BCeraa MpeacTaBisIOT 3aMaHUYMBYIO U JIETKYIO NOOBIUY IJIST BO-
POB U MHBIX 3JIOyMBIIUIEHHUKOB. CTaHOBUJIach Bce 0ojiee OYEeBU/ -
HOW HagOOHOCTh B MOUCKE MX 3aMEHUTEJIe — JAeHEeXHBIX cyppora-
TOB, JOKYMEHTa, KOTOPBIN IMOATBepXKIaa Obl (PMHAHCOBBIC BO3MOXK-
HOCTU ero obsiamaTens.

CaMu 1IeHHBIE OyMaru He MMEIOT KaKOW-TO MaTepHaIbHOM IICH-
HOCTU, HO BOIUIOIIAIOT B ce0e rapaHTUPOBAaHHbIE MpaBa Ha LIEHHO-
CTU JeiiCTBUTENbHBIC, (DaKTUIEeCKME: IeHbIU, TOBaphl, yciayru. OHU
CITOCOOHBI CIYXXWTh CPEACTBAMM ILIaTexa, KpeauTa, OOpa3oBaHUS

9  Kwmnckuii "lpeanpuHuM.npaBo”
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COKpOBHUIII, pacrpeieseHus] MpUObIU U T. M. 3aMeHss1 coboii pe-
albHBIE TOBApBHl W NEHBIU, LIEHHBIE OyMaru CO3JalOT YCIOBUS IS
6osee adekTUuBHOrO (hyHKIIMOHUPOBAHUS PhIHKA: XpaHEHUs U 00-
paleHus TOBapHO-IEHEXHBIX [IEHHOCTEW, OBICTPOTO U 9KOHOMHOTO
rnepexofa UX OT OJMHOTO COOCTBEHHUWKA K APYTOMY.

B pBIHOYHBIX OTHOIIEHUSIX, MPEANTPUHUMATENBCKON NESITEIBHO-
CTU WCIIOJIb3YIOTCSI U WHBIE JOKYMEHTHI, KOTOpPbIE TaKXe IMOITBEP-
KAAIOT pasjvuyHble TpaxaaHCKMe MpaBa (3aBelllaHUS, CTPaxOBble
MOJIUCHI, TOJTOBble PACIMCKU U T. I.), HO BMECTe C TeM HE€ OTHO-
cITCSI K IIEHHBIM OymaraM. /[yl BBIWJIEHEHUS] UMEHHO LEHHBIX Oy-
Mar W3 MAaccChl IOPUAWYECKUA 3HAYMMBIX JOKYMEHTOB HEOOXOAUMO
3HaTh TPUCYIINE UM CIEAYIOIINE CBOMCTBA:

a) KayecTBOM IIeHHOU OyMary HanmessieT rocymapcTBo. KoHkpet-
Hble BUIbl (HaMMEHOBAHMS) LIEHHBIX Oymar mpuBeneHbl B cT. 143
I'K P®. Mx nepedyeHb 31eCh He SIBISETCS McdepnbiBalommuM. O06s13a-
TEIbHBIM YCJIOBUEM TPUHAIJIEXHOCTH K IIEHHBIM OymMaraM HOKY-
MEHTOB, HE HAa3BaHHBIX B [ paXOaHCKOM KOIEKCE, SIBISIETCS TO, YTO
WX OTHECEHUWE K TAKOTO pOJa MOKYMEHTAM MOXET OBITh OCYIIECTB-
JIEHO 3aKOHAMU O IIEHHBIX OyMarax WJiM B YCTAHOBJICHHOM WMU TO-
psake;

0) mobas 1LeHHasa Oymara JOJDKHA COCTaBJIATBCS B CTPOTO OIpe-
NeJIeHHOW 3aKOHOM (hopMe U MMETh BCe HEOOXOAWMble PEKBU3UTHI.
PekBU3UTHl yCTaHABIMBAIOTCS 3aKOHOMATEIBCTBOM MPUMEHUTEIBHO
K KaXaoMy KOHKPETHOMY BUIY JOIMYCKAEMBIX K BBIITYCKY W 000OpOTY
LIeHHBIX Oymar. OTcyTcTBUE 00si3aTeNIbHBIX PeKBU3UTOB LIEHHOUN Oy-
Marv Wi HECOOTBETCTBUE LIEHHOUW OymMarv yCTaHOBJIEHHOU IJI Hee
¢dopmMe BJIEUET €6 HUYTOXHOCTB;

B) BO BCSKOU ILIEHHOW Oymare MOJKHa OBITh TOYHO OMpeaeeHa
Ta IOPUAAYECKAs BO3MOXHOCTb, HAa OCYIIECTBIEHUE KOTOPOW WMEET
MpaBO 3aKOHHBIW BajAeiel] IEHHOW OyMarud (TOJTy4YeHUEe NUBUNICH-
Jla, KOHKPETHOM JEeHEXHO CyMMbl, KaKOro-TO MMYyIlecTBa U T. II.).
Ilpu 5TOM OMSATH-TaKW BUIBI MPaB, KOTOPbIE MOTYT OBITh YAOCTOBE-
pEHBI IIEHHOUW OyMmaroii, OTNpenessiioTCsS 3aKOHOM WM B yCTAaHOB-
JIEHHOM WM TOPSIIKE;

T) cBoeoOpa3ne cocTaBa CyOBEKTOB MPaB, YAOCTOBEPEHHBIX IIEH-
Hoii Oymaroii. IlpaBa, ymocToBepeHHbIE 1LIEHHOW Oymaroii, Moryr
MPUHAJIEXATh MPENbSIBUTENIO IIEHHOW OyMmaru (LleHHast Oymara Ha
MpeabsBUTENs); Ha3BaHHOMY B I1IeHHOW Oymare jauily (MMeHHas
LleHHas Oymara); Ha3BaHHOMY B LIEHHOI Oymare JIMIly, KOTOPOE MO-
KET caMO OCYIIECTBUTh 3TH MpaBa WJIM HA3HAYWUTh CBOUM DPacCIopsi-
XeHueM (MPUKa3oM) Jpyroe YMNpaBOMOUYEeHHOe Jullo (opaepHas
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lIeHHas Oymara). 3aKOHOM MOXET OBITh MCKJII0OUYeHa BO3MOXHOCTH
BBIMYCKa 1IEHHBIX OyMar oIpeneieHHOro BUAAa B KaueCTBE MMEHHBIX,
00 B KayecTBE OpAEPHBIX, JUOO B KauecTBE OyMar Ha IpeabsBU-
TeJs;

1) BO3MOXHOCTb Mepenayud LeHHOW Oymaru ee BiaaeliblieM ApY-
MM JuiaM. B 3aBUCMMOCTM OT Bua LIEHHOU Oymaru mpemaycMoTpe-
HbI YCJIOXHEHHBIE MM 00Jjiee TMPOCThIE CIOCOOBI TaKOW Iepenaydu.
C nepenmayeil LIeHHOW OymMaru mepexoisiT BCE YIOCTOBEpPSIEMBIE €O
MpaBa B COBOKYITHOCTH. 151 Tiepenadu Apyromy JIMILY IIpaB, yAOCTO-
BEPEHHBIX II€HHOI OyMmMaroil Ha MpeabsBUTENSI, JOCTATOYHO Bpyye-
HUS LeHHOW OyMaru 3tomMmy juiy. IlpaBa, ymocToBepeHHbIE UMEH-
HOM 1LIEHHO# Oymaroi, mepegarmoTcs B IMOPSAKE, YCTAHOBJICHHOM JJIs
YCTYIIKM TpeboBaHui (eccun). JIumo, mepenaioiiee MMpaBo Mo 3TOM
lIeHHO#l Oymare, HeceT OTBETCTBEHHOCTb 3a HeIeHCTBUTEJIbHOCTh
COOTBETCTBYIOIIIETO TpeOOBaHMsI, HO He 3a ero HeucmnojHeHue. Ilpa-
Ba IO OpAepHON LIeHHOW Oymare IepenaloTcsi IMyTeM COBEPIIEHUS
Ha Hell mepemaToyHOM HaANuUCU — UMHAOccaMeHTa. MHmoccaHT He-
CeT OTBETCTBEHHOCTh HE TOJIBKO 3a CYIIeCTBOBaHWE IpaBa, HO M 3a
ero ocymiectsieHne. MHIoccaMeHT, COBEpPIIEHHBIN IO LICHHOU Oy-
Mare, IepPeHOCUT Bce IpaBa, YIOCTOBEPEHHBIC LIECHHOM Oymaroii, Ha
JIMIIO0, KOTOPOMY WJIM MpHUKa3zy KOTOpPOro IiepemaloTcs IpaBa IO
lIeHHO Oymare, — MHAoccaTa. MMTHOoccaMeHT MOXeT ObITh OJ1aHKO-
BbIM (0€3 yKaszaHHusl Julia, KOTOPOMY JOJKHO OBITh MPOU3BEIECHO
WCITOJTHEHWE) WM OPIEPHBIM (C yKaszaHUeM Julia, KOTOPOMY WJIU
MpUKa3y KOTOPOro MOJKHO OBITh MPOU3BEAEHO UcTogHeHue). UH-
JIOCCAMEHT MOXET OBbITh OTpaHMYEH TOJbKO MOPYYEHUEM OCYIIIECTB-
JISITh TpaBa, YAOCTOBEPEHHBIE IIEHHOU Oymaroii, 6e3 mnepemadyu 3THUX
MpaB MHAOccaTy (MpenopydYuTeNbHbI UHAOCCAMEHT). B aTom ciy-
yae MHAOCCAT BBICTYIIAeT B KauyeCTBE MpPEeACTaBUTEJIS;

¢) myOsMuHash JOCTOBEPHOCTh IeHHBIX Oymar. CyTb e€e B TOM,
yTo oopMIIeHHAs IO BCeM IIpaBMJaM IlieHHas OyMara He MOXET
OBITH OCIIOpPEHA JOJKHUKOM CO CCHIJIKOM Ha OTCYTCTBUE OCHOBaHUS
BO3HUKHOBEHUS y HEro o0s13aTesibcTBa UM Ha HEOEHCTBUTEIHLHOCTD
9TOT0 OCHOBaHMs. Bo3paxeHus HOoMycKamTCs JUIIb Mo ¢hopMaib-
HBIM OCHOBaHUSM (HampuMep, MPOMYCK CpoKa MpeacTaBJIeHUs LIeH-
HOII OyMaru K MCIIOJIHEHH10) MO0 ocriapuBaHue LIEeHHOU Oymaru co
CCBUIKO# Ha ee MOMJIeNKy, Ioajor. Bmanmemen meHHO# Oymaru, o0-
HapyXUBIIMKA TIOAJIOT WMJAM TIOAAENKY IIeHHO Oymaru, BIIpaBe
MpeIbsBUTh K JUIly, MepeAaBlieMy eMy Oymary, TpeOoBaHUE O Haji-
JieXallieM MCIIOJTHEHUM 00s3aTebCTBa, YIOCTOBEPEHHOIO II€HHOM
Oymaroii, 1 0 BO3MEIIEHUU YObITKOB;
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K) peanm3anusl BOIUIOIMICHHOIO B IIEHHOU Oymare CyObeKTHMBHO-
ro TpaXXTaHCKOTrO IIpaBa BO3MOXHA JIMIIb IIPU IIPEABSIBICHUMN TOMI-
JWHHUKA LEeHHOW Oymaru. YTpara LieHHOI Oymaru, Kak IpaBUJIIO,
BJICYET HEBO3MOXHOCTD peajn3allii BOIUIOLICHHOIO B HE#l mpasa.
WckimoueHnsT M3 3TOTO IIpaBMJIa B OTHOIICHUM OTACIbHBIX BUIOB
IeHHBIX OyMmMar yCTaHOBJICHBI 3aKOHOM. BoccTaHoBJIeHHME IIpaB IO
YTpaueHHbIM LIEHHbIM OyMaramM Ha TpeabsSIBUTENSI U OpJIEPHBIM 1I€H-
HBIM OymaraM ITPOM3BOOUTCS CYIOM B IOPSAKE, MPEIyCMOTPEHHOM
IpoliecCyadbHBIM 3aKOHOIATEILCTBOM (cM. TI. 27 u 34 mompasn. 1V
«Ocob6oe npousBonctBo» pasa. 11 I'TIK P®D).

3. llenHsle OymMaru MOTYT MCXOIMTH OT Pa3jIMYHBIX YJYaCTHUKOB
TpaXIaHCKO-TIPABOBBIX OTHOINEHHUI. B 3aBUCHMMOCTH OT TOTO, KTO
SIBJISIETCSI SMUTEHTOM IIEHHBIX OyMar, pa3jndaloTcs TOCyIapCTBEH-
HBle, MyHUIIMNAJIbHBIC IIeHHBIE OymMarud, a Takxke IIEHHBIE OymMaru
YaCTHBIX JUII U WHBIe. Mcxoms M3 comepXKaHUS BOIUIOIICHHBIX B
HeHHBIX Oymarax mpaB, OHH ITOApa3IesIsIioTCs Ha AeHEXHBIEe, TOBap-
HBIe U JaIOINe BO3MOXHOCTH y4acTBOBaTb B YIIPaBJICHUM.

ITo mepe pacmupeHusI U yriayOJeHUSI PHIHOYHBIX OTHOIICHWIA,
YCIIOXKHEHUS XO3SIMCTBEHHBIX CBSI3CU ITOSIBIISIFOTCS BCE HOBBIE pa3-
HOBUIHOCTU IIEHHBIX Oymar. B mociemHee BpeMsl B CiIydasix, OIIpe-
JIEJICHHBIX 3aKOHOM WJIM B YCTAaHOBJIICHHOM WM TIOPSIIKE, CTaJId MC-
MOJIb30BAaThCSI OE3MOKYMEHTApHBIC INEeHHble OymMarm — (uKcanus
npas, 3aKpeIIeHHbIX UMEHHOM WJINW OpJAepHOM LIEHHOW Oymaroi, c
MOMOIIBIO KOMITBIOTePHBIX CPEACTB U APYTUMH aHAJIOTUYHBIMU
cnocobamu. TakuM mpaBoM 00J1aJalOT JULA, MOJYUYUBIIUE CIIELU-
anbHyl0 auueH3uto. Ilo TpeboBaHuIO obJiagaTenss mpaBa OHU 00s13a-
HBI BBIIATh €My JOKYMEHT, CBHACTEJIBCTBYIOIIMU O 3aKPEIUICHHOM
npaBe. Omepanuu ¢ 6e300KyMEHTapHBIMUA ILIEHHBIMU OymMaraMu MO-
IYT COBEPILIATHCS TOJBKO IIPU OOpAIlleHUN K JIUILY, KOTOPOe OMDUIIN-
albHO coBepInaeT 3anucu npas. Ilepemada, mpemocTaBiIeHUE U OT-
paHMYEeHME IIpaB MOKHBI OMDUIIMAIBLHO (PUKCHPOBATHCS JIMIIOM,
KOTOpOE HECET OTBETCTBEHHOCTH 3a COXPAaHHOCTb O(UIIMAIBLHBIX 3a-
nuceil, obecriedeHne MX KOHMUICHIMWAILHOCTH, MpPEaoCTaBICHUE
NpPaBUJIBHBIX JAHHBIX O TaKWX 3aIIMCSIX, COBepIIeHUE O(GUIIMATbHBIX
3amuceil 0 MPOBEICHHBIX OIEPAIIMSIX.

Han6oapmee pacnpocrpanenne B Poccun monydmia Takasi pasHo-
BHIHOCTb IEHHBIX OyMar, KaK aKI{H, SMHCCHIO KOTOPBIX OCYIIECTBJISI-
€T JIMIIb OJHA OPraHN3alHOHHO-TIPaBOBasA (opMa IOPHANIECKHX JIMIIL:
aKIMOHEPHbIE 00mecTBa. AKIIMSIM IIPUCYIIN €AUHBIC OTJIMIUTEIILHBIC
Npu3HaAKU. Y BCEX akKLMi 0Olllee MPOMCXOXIEHNE — YCTaBHBIN Ka-
NUTaJ aKIIMOHEPHOTO OOIIEeCTBa, KOTOPHIM ASIUTCS HA ONpenesieH-
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HOE YMCIIO aKLUil, yIOCTOBEPSIONIMX 00sS3aTeIbCTBEHHBIC IIpaBa
YY4aCTHUKOB 00IIecTBa (aKIMOHEPOB) MO OTHOIIEHHMIO K OOILECTBY.
OO6IIYI0 XapaKTepUCTUKY UMEIOT U caMU 00s13aTeIbCTBEHHBIE MpaBa.
JI1o6ast akums 3aKperisgeT npaBa ee Biameblia (aKIMOHepa) Ha Io-
JIydeHWe YacTH IMPUOBLIM aKIMOHEPHOro oOllecTBa B BUIAC AUBM-
IIeHA0B, y4YacTHe B YIpPaBJICHUM aKIMOHEPHBLIM OOILIECTBOM U Ha
YacTh €r0 MMYIIECTBA, OCTAIOIIErocs Iocjie ero Jukpumauuu. Ilo
KOHKPETHOH Xe IMPaBOBOIl HAIOJHIEMOCTH, NPEAOCTABISIEMbIM UX
BJIafie/iblIaM TIPaBOMOUYMSIM aKIIUU PE3KO pPa3IMJaloTcsl MEXIy CO-
6oii. [ToaToMy Kaxknplii pa3, BCTyMasi B MPaBOOTHOLICHMS IO MOBO-
Iy aKUWii, HAago TpeXIe BCEr0 YIOCTOBEPUTHCS, O KaKUX aKIUSIX
WUIET peyb.

AKIMY TOApa3AeisiioTCS Ha JBe KAaTerOpuu: OOBIKHOBEHHBIEC U
MMpUBUJIETUpoBaHHbIe. HoMMHaIbHAsS CTOMMOCTh BCEX OOBIKHOBEH -
HbBIX aKLIMii O0lIecTBa NOKHA ObITh OAMHAKOBOM. Kaxnast 0ObIKHO-
BEHHas aKIUs IMPEIOCTaBISIET e Bialeblly — aKIUOHEepy OJMHA-
KOBBIi1 00beM mpaB. Takue aKIMOHEepbl MOTYT Y4acTBOBATh B 0OIIEM
coOpaHMM aKUMOHEPOB C MpaBOM Trojioca IO BCeM BOIpPOCaM €ro
KOMIIETEHILIMH, a TaKXe MMEIOT MPaBo Ha IMOJyYeHUe TUBUACHIOB, a
B Cllyyae JUKBUIAIMU OOIIECTBA — M Ha TOJY4YeHME YacTU €ro
UMYIIIECTBA.

MHaue oOCTOUT Oe0 ¢ HMPUBMICTUPOBAHHBIMU akuusMu. HMx
BJIafieIblibl, TTOAOOHO OOJafaTe/IsIM MPOCThIX aKIUH, MOTYT y4acT-
BOBaTh B yrnpaBieHuu. OQHAKO OHM, KaK MPaBUjIo, He UMEIOT IpaBa
rojioca B BBICIIEM OpraHe YIpaBJeHHUs OOIIeCTBOM — Ha OOIIeM CO-
OpaHUM aKIIMOHEPOB, €CIU UHOe He npeanucaHo MenepallbHBIM 3a-
KoHOM «O0 aKIIMOHEPHBIX 00IeCTBax» WMJIM YCTABOM CaMOro oOIle-
CTBa. YCTaHOBJICHBI TaKXXe OTpaHUYECHUS] Ha sMuUccUI0 akuuii. Ho-
MUWHaJbHAs CTOMMOCTb pa3MelllaeMbIX TPUBUICTUPOBAHHBIX aKIMA
He JoJKHA MpeBblaTh 25% ycraBHOro Kamnurtana obuiectsa. Cyiie-
CTBEHHOM OCOOCHHOCTBIO ABJISECTCS M TO, YTO aKLIMOHEPHBIC OOIIe-
CTBa MOTYT OMUTUPOBATh Pa3UUHbIC TUMHBI TaKUX akuuii. M ToJIbKO
MMPUBUJIETUPOBAHHbBIC aKIIUU OJHOTO TUIMA UMEIOT OJMHAKOBYIO HO-
MHWHAJIbHYIO CTOMMOCTb M TPEAOCTABISIOT aKIlMOHEepaM — WX BJa-
JIeJbllaM OJIMHAKOBBIII 00beM IIpasB.

Bonee geTaabHO TUNBI MPUBUICTMPOBAHHBIX aKIUMiA, CIIeHUGU-
Ka KaXIOoTo M3 HUX OIMCHIBAIOTCS B ycTaBe oOuiecTBa. B yacTHO-
CTU, B yCTaBe JOJDXKHBI OBITh OIpenesieHbl pa3Mep IUBUACHIA W
(uK) CTOMMOCTh, BHITIaUMBaeMas NpPU JUKBUIALIMU OOILIECTBA
(TMKBUAALIMOHHASI CTOMMOCTb) IO TPUBUJIECTUPOBAHHBIM aKIIUSIM
KaXIOro THIa, a TaKXe OYepeAHOCTh BBHITLJIATHI AUBUACHIOB W JIU-
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KBUAALMOHHOM CTOMMOCTHU IIO KaXAOMY THIIy IPHUBUJIECTHPOBAaH-
HBbIX aKIMi; MOLYT OIpeneasiTbCsl BO3MOXKHOCTb M YCJIOBUSI KOH-
BepTaUUM MOPUBWICTMPOBAHHBIX aKLUI TOro WA WHOrO TUIIA B
OOBIKHOBEHHbIC aKIUW WIX IPUBUJIETUPOBAHHBIC aKIMU APYTHUX
TunoB. OTAEAbHO MOTIYT OBbITh BBIACIECHBI KYMYJISITUBHBIC MHpUBUJIE-
rupoBaHHble akKuuu. CyThb UX B TOM, UTO HEBBIIJIAYEHHBIA WJIM HE
MHOJHOCTBIO BBIMJAYEHHBI MO HUM OUMBUACHI, pa3Mep KOTOPOro
ompenensieTcsl yCTaBOM, HaKaIlJIMBAaeTCsl M BbIILUIAYMBAeTCsS BIO-
CJIEACTBUU.

Ocoboe BHMMaHHE cjeayeT oOpalllaTb Ha BO3MOXHOCTH, IIpe-
JOCTaBJIsSIEMble KOHKPETHOM IMPUBUJIETMPOBAHHON aKLMel IO yda-
CcTUI0O B 0o0IeM cobpaHum akuuoHepoB. CorimacHo PenepaibHOMY
3aKOHY «O0 aKIMOHEPHbIX OOILIECTBAaX» BCE aKLIMOHEPhl — BJIaAe/Ib-
bl MIPUBUJIETUPOBAHHBIX aKIIMI y4acCTBYIOT B 0OIlLeM COOpaHUU C
MIpaBoOM rojioca Mpy pelleHWU BOMPOCOB O peopraHM3alluu U JUK-
BUJALMU OOLIEeCTBAa. AKLIMOHEPHl — BJaieblbl MPUBUJIETUPOBAH-
HBIX aKLWi OIlpeneIeHHOro TUIla MpUOoOpeTaloT MpaBo rojioca Mpu
pelIeHNr Ha OOIIeM COOpaHWM BOIIPOCOB O BHECEHUM M3MEHEHUI 1
JIOTMOJHEHUN B yCTaB O0IIECTBa, OIrpaHMYMBAIOIIMX MpaBa aKIIMOHE-
pOB — BJIalieNIbLIEB UMEHHO JAaHHOTO TUIIA aKLU.

AKuMOHepbl — BjaAe]blbl IPUBUICTUPOBAHHLIX aKILU OIpeae-
JICHHOIrO THIIa, pa3Mep IUMBUIACHAA 10 KOTOPHIM OIpeAcseH B yCTaBe
o0l11ecTBa, 32 MCKIIYEHHEM aKIMOHEPOB — BJAACIbLIEB KyMYyJIsi-
TUBHBIX INPUBUICTMPOBAHHBIX aKILMil, UMEIOT IIpaBO Yy4aCTBOBAaTh B
o0I111eM co0paHUM aKLIMOHEPOB C IPaBOM Trojoca II0 BCEM BOIIpOcCaMm
ero KOMIIETeHLMM, HAa4YMHas ¢ COOpaHUsl, CAeAYyIOLIEero 3a roJloBbIM
o0IKMM coOpaHMEM akKLMOHEPOB, Ha KOTOPOM HE ObLIO IMPMHSITO
pellieHWe O BBIILIaTe AMBUASCHIOB WM OBLIO MPUHSATO pPEILICHHE O
HEIOJIHOM BBhIIIATe OUBUIECHAOB MO NPUBUJICTUPOBAHHBIM aKILIUSIM
3TOro TUMa. AKIIMOHEPbl — BIaaeblbl KyMYJSITUBHbBIX IIPUBUJIETU-
POBaHHBIX aKILWi OIpeneIeHHOIO TUIlA MMEIOT MpaBO y4acTBOBAaTh B
o01IeM coOpaHMM aKIIMOHEPOB C IIPaBOM roJjioca IO BCEM BOIIpPOCaM
ero KOMIIETeHLIMM, HauuMHasl ¢ COOpaHuUs, CIEAYIOIIEro 3a I'oA0BbIM
o0IIMM coOpaHMEM aKIMOHEPOB, Ha KOTOPOM JOJIXKHO OBLIO OBITh
MNPUHATO pelleHue O BbIIIATE MO 3TUM aKLMSIM B IOJHOM pa3Mepe
HaKOIUICHHBIX AUBUAEHIOB, €CIU TaKOE pellleHre He ObLIO IIPUHSTO
WX ObLIO MPUHSTO pElIeHMe O HEMOJIHOW BhIILIaTe AWBUIECHIOB.
IIpaBo yyacTBOBaTh B OOIIEM COOpPaHMUM IIpPEeKpallacTcs B IIEPBOM
cllyyae — C MOMEHTa II€pBOM BBIMJIATHI IO IPUBUIECTUPOBAHHBIM
aKLMsIM AIMBUACHAOB B MOJHOM pa3Mepe U BO BTOPOM — C MOMEHTa
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BBITIaThl BCEX HAKOIUIEHHBIX MO KYMYJSITUBHBIM TNPUBUIETUPOBAH-
HBIM aKIUSIM AUBUIECHIOB B IIOJTHOM pa3Mepe.

YcraB MOXeT mpeaycMaTpuBaTh MpaBO rojioca Mo IMPUBUIETHUPO-
BaHHBIM aKIMSIM OMNpPENeJeHHOro THUIMAa, €CJIM yCTaBOM OOIlecTBa
npeaycMOTpeHa BO3MOXHOCTb KOHBEpPTallMM aKIMil 3TOro TUIla B
OOBIKHOBEHHBIE aKlUU. [Ipu 3TOM Biazesen; TakKoi MPUBUIETUPO-
BaHHOM aKIIMM O0JIamaeT KOJIUYECTBOM TOJIOCOB, HE MPEBBIIIAIOIIAM
KOJIMYECTBO TOJOCOB IO OOBIKHOBEHHBIM aKIIMSIM, B KOTOPBIE MO-
JKeT ObITh KOHBEPTHUPOBaHA IpUHAMIEXKAIasl eMy MPUBUIETMPOBaH-
Has aKkIusl.

Cka3zaHHOE€ NPUBOAMT K BBIBOAY O TOM, 4YTO BO BCEX CIyyasix
NpUOOpETeHHUS aKIMi 11eJeCO000pa3HO MpeaBapUTEIbHO U3YUUTh yC-
TaB COOTBETCTBYIOILETO OOIleCTBa. DTO IMO3BOJUT MPUHATH OoJyee
MpaBUJIbHOE pEIICHWE, YMEHBIINTh PUCK IOTEPh M pa3oyapoBaHUM
B OyayIeM.

JleranpHoe oInpeneseHre OOAUrauuMu TPUBOIUTCS B cT. 816
I'K P®. B cr. 2 ®PenepanbHoro 3akoHa ot 22 anpeis 1996 r. Ne 39-d3
«O pBIHKE 1IeHHBIX Oymar»' (naee — DenepanbHBIl 3aKOH O PBIHKE
LEHHBIX OyMar) OHO YTOYHEHO M JaeTcsl 0ojiee pa3BepHYTO.

OOmMranuMss — SMHMCCHOHHAA IIEHHas Oymara, 3akpeluidmiomasi npa-
BO €e BJIAJEJIbIIA HA MOJyYeHHe OT 3MHUTEHTAa OOJMraiuyv B NMPexyCMOT-
pPeHHbI B Hell CPOK €€ HOMHUHAJIBHON CTOMMOCTH WJIM MHOTO MMYUIECT-
BEHHOro 3KBHBajJieHTa. OOJMramusi MoxKeT MpeayCMATPUBATh NMPABO ee
BJIAJIeJIbIIA HA ToJydeHne (PMKCHPOBAHHOTO B Heil MPOIEHTa OT HOMH-
HAJIbHOW CTOMMOCTH OOJIMranuMM Ju00 HMHble MMYIIECTBEHHbIE MpaBa.
JloxomoM mo 00JMranuM SBJISIOTCS NMPONEHT W (WJIM) JTHCKOHT.

O6aurauum 1Mo CBoeMy IMpaBOBOMY COAEP>KAHUIO TaKKe HEOIMHa-
KOBBI. [IpMeHUTENBbHO K KOHKPETHBIM OpTaHM3allMOHHO-ITPaBOBBIM
dopMaM OPUANIESCKUX JIUIL 3aKOHOAATEJIbCTBO YCTaHABIMBAET pa3-
JIMYHBIE YCJIOBUS BBIMYCKA OOJUTalvii. DTH YCIOBUS MOTYT MEHSITh-
Cs1 IO Mepe U3MEHEHUST PHIHOUHBIX OTHOIIEHUN M MTOTPEOHOCTEM XO-
3AMCTBYIOLIMX CYOBbeKTOB. Tak, DenepalbHbIM 3aKOHOM OT 27 MO
2006 r. No 138-®3’ BHeceHBI M3MEHEHUS B psi dhenepabHbIX 3aKO-
HOB, COTJIACHO KOTOPBIM OTKPBIThIE aKIIMOHEPHBIE OOIIIeCTBA HAPSIIY
C yXe BBINYCKAaeMbIMHU TMOJYUYMJIM MPaBO 3MUTHUPOBATb HOBBIM BUI
obnurauuii — oupxkesnie. [TocieaHue ob6aagalOT MHOTUMHU OCOOEH-

"' C3 P®. 1996. Ne 17. C1. 1918; mocnemHioo penakuuio cm.: ®eje-
panbHbIi 3aKoH oT 30 mekadpst 2006 r. Ne 282-d3 // Poccuiickas rasera.
2007. 10 ssuB.

2 C3 P®. 2006. Ne 31. Y. I. Cr. 3437.



264 Tema 5. OObeKTHl TPAXTAHCKUX TIpaB MpeanpruHUMaTeNei

HOCTSIMM, B YaCTHOCTU: X SMUTEHTOM MOXKET OBITH He JII000€e OT-
KPBITOE aKLIMOHEPHOE O0IIECTBO, a JIMIIb TO, KOTOPOE CYILECTBYET He
MeHee Tpex JIET M MMeEeT HalJiexXallluM o0pa3oM yTBEPXKISHHYIO To-
JIOBYIO OyXTajJITepCKyI0 OTYETHOCTH 3a JiBa 3aBepILIEHHBLIX (PMHAHCO-
BBIX TO/Ia; SMUCCHUS OCYILECTBIISIETCS Oe3 ToCyIapCTBEHHOI Peruct-
paluK BBIYCKA OOJIUTaLMiA; O0IUrallui He MPEeAOoCTaBIISIOT UX Bja-
JeJibllaM MHBIX IIpaB, KpOMe IpaBa Ha IIOJydeHHEe HOMMHAaJbHOM
CTOMMOCTU ¥ (PMKCUPOBAHHOIO IPOLIEHTA OT Hee; CPOK MCITOJHEHUS
00s13aTeJIbCTB 110 00IUTalMsSIM HEe MOXET MPEeBBIIIATh OAUH IO C Ha-
yajla MX pa3MelleHUs; OMpXeBble OOJIUTalUU JTOMYCKAIOTCI K TOP-
raMm, 4To CJIeIyeT U3 UX Ha3BaHUS, JUIIb Ha (POHIOBOI OMpXKe, HO He
10001, a TOJIBbKO OCYIISCTBUBIIEH JIUCTUHT aKLIUHA UX SMUTCHTA.

CamocTosiTeIbHAS] PA3HOBUIHOCTD IIEHHBIX OyMAT — rocyJapCTBEeH-
Hble OOJIMralM, BbITYCKAEMbI€ KOMIIETEHTHBIMM OPraHAMM MCIIOJIHU-
TeJIbHO# Bi1acTu Poccuiickoii Denepanuu U ee CyObeKTOB. Y CJIOBUSI
BBIITyCKa TOCYAapCTBEHHBIX OOJMTalMii OBIBAIOT Pa3IUYHBIMU B 3a-
BUCUMOCTU OT HazHauyeHUs OOJUTALIMU W TOro, TAe HaMEYEeHO WX
pasmeinenue. Tak, mocrtaHoBieHueMm [lpaButensctBa PP ot 6 HO-
sa6pst 2001 r. Ne 771 yrBepxneHbl ['eHepajbHbIe YCIOBUS SMUCCUU U
o6pallleHus] ToCyIapCTBEHHBIX cOeperaTelbHbIX O0JuUrauuii’. DMu-
TEHTOM OOJIUTalMif U WHBIX LIEHHBIX Oymar oT uMeHu Poccuiickoii
®Denepauun BeicTynaer MuHpuH Poccun. Ob6auranyy — MMEHHEIE.
ITo cpokaM oOpallieHus1 OHU JESITCS Ha KPaTKOCPOUHBIE, CpelHe-
CpPOYHBIE W JOJTOCPOYHBIE NOJITOBBbIE 00si3aTenbcTBa Poccuiickoii
®enepanuu.

MuHduH Poccum cornacHo IlonoxkeHUIO 0 HEM, YTBEPKIACHHO-
My mioctaHoBieHueM [IpaButenbctBa PP ot 30 wmions 2004 .
Ne 329°, nameneH M APYTMMU TMOJHOMOUYMSMM B O0GJACTU ToOCyJapcT-
BEHHBIX, a TaKX€ MYHULMIAJIbHBIX LIeHHBIX Oymar. OH, B YacTHO-
CTHU, IPUHUMAET HOPMATUBHBIE MPABOBbIC aKThl 00 YCIOBUSIX IMMUC-
cuM U obpauieHns QeaepalbHbIX TOCYIAPCTBEHHBIX LEHHBIX Oymar’,

' C3 P®. 2001. Ne 46. Cr. 4361; 2004. Ne 23. Cr. 2315.

> C3 P®. 2004. Ne 31. Cr. 3258; mocnenHwow penakumio cMm.: Dene-
];():aﬂb;lslggl 3akoH oT 26 uions 2006 1. Ne 459-®3 // C3 PO. 2006. Ne 32.

T. .

* MUHUCTEPCTBOM YTBEPXK/EHbI, HATIpUMep, YCI0BUS SMUCCUM U 00pa-
IIEHUs TOCYAAapCTBEHHBIX cOeperatefbHbIXx obOaurauuit (cM.. Ilpukas oT
19 aBrycra 2004 r. Ne 68H // Poccuiickas razera. 2004, 14 cent.) u Ycio-
BUSI OMUCCUM UM OOpalleHUs] OOJMralMii TOCYAapCTBEHHBIX HEPHIHOUHBIX
3aiiMoB (cM.: Tlpuka3s ot 21 centsiops 2004 . Ne 861 // Poccuiickas rasera.
2004. 26 oxT.).
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peleHusT 06 dMUCCHU OTACIBHBIX BBIITYCKOB 3THUX Oymar, rOTOBUT
OTYeTHl 00 MTOTax MX 3MUCCHUM; OCYIIECTBISIET TOCYIapCTBEHHYIO
perucTpamnuio yCJIIOBUIA SMUCCUM U OOpalleHus] TocyaapCTBEHHBIX
IIEHHBIX OyMar cyobekToB Poccuiickoit Denepaliii U1 MyHUIIATIATb-
HBIX LIEHHBIX OyMmar.

Ocob6eHHOCTU dMHCCUM U oOpaleHus obaurauuii banka Poc-
cuu ompeaeieHsl cT. 27’ degepanbHOro 3aKOHA O PbIHKE LIEHHBIX
oymar. Crarbsl BBeleHa AOMOJHUTENHLHO B 3TOT 3akoH Demepanb-
HBIM 3aKOoHOM OT 18 uroHsa 2005 1. Ne 61-D3'.

Bekcear — ueHHas Oymara, ynocTOBepsOUIasi HAYEM He 00YyCJIOB-
JIEHHOe 0013aTeJIbCTBO BeKkceenaress (MPOCToil BeKceJb) JU00 MHOTo
YKa3aHHOTO B BeKceJie IUIaTeJIbIIMKAa (NMepeBOAHON BeKCeJb) BbIILIA-
THTb N0 HACTYIUIEHHMH TPELyCMOTPEHHOT0 BeKCejJeM CPOKa OmpejeieH-
HyI0 CymMMy Biaajeiabily Bekceisi. B Poccuu Bekcenb BBeneH B obpa-
meHue nocraHoBieHueM I[Ipesunuyma BepxoBHoro CoBera PCOCP
oT 24 nroHS 1991 1. Ne 1451-1 «O mMpUMeHEHUH BEKCEJs B XO3STHCT-
BeHHOM 060pore PCDOCP»’. O6HapyxXuBIIMecs HEIOCTATKU obpa-
IIeHUs] BeKceJield MOOyIMIM K MPUHSITUIO COOTBETCTBYIOIIETO aKTa
BBICIIIE IOpUIMYecKoi cuiibl. B Hacrtostiee Bpems aeiictByer ®De-
IepaidbHBI 3aKoH oT 11 MapTa 1997 1. Ne 48-D3 «O mepeBOTHOM U
npocTom Bekcese»'. CoriacHO eMy Ha TeppuTopuu Poccuiickoii
Denepanmm npuMeHseTcsa noctaHoBiaeHue LleHtpanbHoro Mcros-
HuteabHoro Komurtera u CoBeta Hapomnwix Komuccapos CCCP
ot 7 aBrycra 1937 r. Ne 104/1341 «O BBemeHnuu B aeiictBue Iloio-
KEHUs O TIepeBOJHOM M MPOCTOM BeKcese»'. DTO CBA3aHO C MEXIIy-
HapoJIHBIMU obsi3aTesibcTBaMu Poccuiickoit @enepaliiu, BHITEKAIO-
mumMu u3 ee yyactuss B KonseHuuu ot 7 utoHs 1930 r., ycraHaBaIu-
Batonieii EnHooOpa3HbIil 3aKOH O TepeBOAHOM U IIPOCTOM BeKcCese
u patudunupoBanHoirt CCCP.

Teneps Mo mepeBOAHOMY M IPOCTOMY BEKCEJIIO0 BIIpaBe OOSI3bI-
BaTbCS JIMIIbL TpaxiaaHe W opunmyeckue guia Poccuiickoit Pene-
panuu. Poccuiickas @enepanus, cyobekThl Poccuiickoit @enepa-
U1, TOPOICKHUE, CEJIbCKUE TMOCEJeHUsT U Apyrue MyHULMHOAJIbHbIE

' C3 P®d. 2005. Ne 25. Cr. 2426.

? Benomoctu PCOCP. 1991. Ne 31. C1. 1024 (mocTaHOBIEHUE YTPATUIO
CUTY).

§/C3 P®. 1997. Ne IT. Cr. 1238.

* CobpaHue 3aKOHOB 1 pacrnopsaxeHuil Pa6oue-KpectbsiHckoro [IpaBu-
tenmbetBa CCCP. 1937. Ne 52. Cr. 221 wimm Cson 3akonos CCCP. T. 5.
C. 586.
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o0pa3oBaHUsl UMEIOT MPaBO 00S3bIBATHCSI MO MEPEBOJHOMY U TMPO-
CTOMY BEKCeJII0 TOJbKO B CydasiX, CIelMaJbHO TMPEeAyCMOTPEHHBIX
denepanbHbIM 3aKoHOM. [lepeBoAHOI M MPOCTON BEKCEIb NOXKEH
OBITh COCTaBJIEH TOJbKO Ha Oymare (OymaxkHom Hocwutelse). Ilo Tpe-
0OBaHUSIM, OCHOBAaHHBIM Ha MPOTECTe BEKCeseil B HerlaTexe, He-
aKllernTe M HelaTUPOBAaHWUM aKliemnTa, COBEPIIEHHOM HOTapuycoM, B
OTHOIIIEHUX (PU3UUYECKOTO JIUIia, IOPUANIECKOTO JUIa WJIM UHIUBU-
JyaJlbHOTO MpeANpUHUMATENST BbIIAETCS CYyNeOHbI MpuKas U Mmpo-
U3BOIMUTCSI MCTOJHEHUE MO MpaBujaM, MPeAyCMOTPEHHBIM TMOMI-
pasn. 1 «IlpukasHoe npousBoactBo» pasa. II I'TIK P®.

Yek — mneHHas Oymara, coaepxkamias HU4eM He 0O0YCJIOBJIEHHOE
NMUCBMEHHOE PACTIOPSDKEHUE YEKOAATENsl OAHKY YIUIATUTD JepKaTeo
YeKa YKA3aHHYIO B HeM CyMMy (MToApoOHee O HeM OyAeT CKa3aHo B
nocjeaHeil yactTu TeMbl 8 «['paxxaaHCKO-IpaBOBOM JOTOBOP — OC-
HOBHas lopuauyeckas Gopma mpeanpuHUMaTEIbCKON AeSITeIbHO-
CTU»).

CoOeperareibnblii (1e€n03UTHBIIN) cepTUUKAT — IieHHAs Oymara,
YAOCTOBepPSIONIAsI CyMMY BKJIaJia, BHECEHHOTO B 0aHK, U MpaBa BKJIA-
yuka (aepkareiis ceprudyKaTa) HA MOJIydeHHe M0 UCTeYeHHH yCTAa-
HOBJIEHHOIO CPOKa CyMMbI BKJIA/Ia U OOYCJIOBJIEHHBIX B cepTu(uKaTe
MPOIIEHTOB B 0aHKe, BbIIABIIEM cepTU(hUKAT, WM B JIOOOM (primaasie
aroro 6anka. CoeperaTesibHble cepTU(MUKATHI BbIIAIOTCS IpakaaHaMm,
a Jeno3uTHble — lopuandeckum auiam. CoeperaTenbHble (Aero-
3UTHBIE) CcepTU(UKATBI MOTYT OBbITh MNPEIbSIBUTEILCKUMU WU
WMEHHBIMH.

bankoBckasi cOeperaTeibHAs KHKKA HA NpPeXbsBUTENS] — IEHHAS
Oymara, MoJATBEPXKIAIONIASA BHECEHHE B OAHKOBCKOE YUYpexKIeHue Jie-
HEXKHOI CyMMbI M yJIOCTOBEPSIIOIIAS MPABO BJIAEIbIA KHIDKKM HA TO-
JIydeHHe 3TOi CyMMbI B COOTBETCTBHUHM C YCJIOBUSIMU JIEHEKHOTO BKJIA-
na. Bbimaua Bkiajma, BbITUIaTa MPOLIEHTOB MO HEMY M MCIIOJHEHME
pacropsikeHuil BKJIamduMKa O MEepeyrucieHUU ASHEXHBIX CPEACTB CO
cyeTa MO BKJIaAy APYTMM JIMIIAM OCYIIECTBISIIOTCSI OaHKOM TIpu
npenbsiBiieHUU cbOeperaTesbHON KHUXKU. [lpaBa mo yTpaueHHOM
cbeperaTeibHOM KHUXXKE Ha MpPeIbsSBUTENSI BOCCTAHABIMBAIOTCS B
MOpsiAKE, MPEeIyCMOTPEHHOM [IJIsi LIEHHBIX OyMar Ha TMpeabsiBUTES.

KoHocamMeHT — TOBapopacnopsaUTe/IbHAS IEHHAsT Oymara, KOTO-
pasi yIOCTOBEPSIET NMPABO €T0 JePKATEJIS PACTOPSKATLCS YKA3AHHBIM B
KOHOCAMEHTE TPY30M U MOJIYyYdTH TPY3 MOCJIe 3aBepilieHus ePeBO3KH.

IlpuBaTM3anMoOHHBIE IIEHHbIE OyMAIH — IOCYJAPCTBEHHbIE IIEHHbIE
OyMard 1ejieBOro Ha3HAYEHHsA, KOTOpblEé MCHOJIb3YIOTCSI B KaYecTBe
ILUIATEKHOIO CPENCTBA /IS NPHOOPETEHNsI O0LEKTOB NPUBATU3ALIAN.
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C maprta 1996 r. IproOpesT JeTUTUMHOCTh HOBBIM BUI IICHHBIX
OyMmar, cBsI3aHHBI ¢ XxpaHeHueM Belueii. Ilo moroBopy ckJjiaackoro
XpaHEeHUSI TOBapHBINA CKJad (XpaHUTENb) 00SI3yeTCs 3a BO3Harpax-
JIcHWEe XpaHWUTh TOBAapHI, TepedaHHble eMy TOBapoBiameablieM (MO-
KJIaxkemaTejieM), M BO3BpaTUTh 3TH TOBaphl B COXpaHHOCTU. ToBap-
HBIM CKJIQJIOM IIPU3HAETCS OpTaHU3aIUsI, OCYIISCTBIISIONIAs B Kaye-
CTBe TpPEAIPUHUMATEIBCKOU NEeITeIbHOCTH XpaHEHUWE TOBApOB U
OKa3bIBalolasl CBI3aHHEBIE C XpaHCHHUEM YCITyTH.

B monreepxxmeHWe NMpUHSITHUS ToBapa Ha XpaHCHHE TOBapHBIN
CKJad BbIIAaeT OAWH U3 CIEAYIOIIMX CKIAACKUX TOKYMEHTOB: NBOW-
HO€ CKJIaJICKO€ CBUIETEIbCTBO; MPOCTOE CKIAACKOE CBUAETEILCTBO;
CKJIAICKY10 KBUTAHIIMIO. [IBOMHOE CKJIaJICKO€ CBUIETEIBCTBO COCTO-
WUT U3 IBYX YacTel — CKJIaJACKOIo CBUIETEIbCTBA U 3aJI0TOBOTO CBU-
JIeTeNIbcTBa (BappaHTa), KOTOPEIE MOTYT OBITH OTHOEJICHBI OJHO OT
npyroro. /IBoiiHOe CKJIAaJACKOe CBHAETEJIbCTBO, Kaxkaas U3 JABYX €ro
qacTte n npocToe CKJIAJACKOE€ CBHIACTECIbBCTBO ABJJAINTCA LHEHHbBIMU 6y-
Maramu. ToBap, IPpUHSATHI HAa XpaHEHWE IO JBOMHOMY WJIM ITPOCTO-
MY CKJIAACKOMY CBUIETEILCTBY, MOXET OBITh B TEUCHHE €r0 XpaHe-
HUS MpeaMeTOM 3ajora myTeM 3ajiora COOTBETCTBYIOIIErO CBUJE-
TEJIbCTBA.

IIpocToe cknaackoe CBUIETEIbCTBO BBIAAETCS Ha NMPEAbSIBUTENS.
JIBOliHOE Xe CKJIaACKOE CBUIETEIbCTBO — MMEHHAas LieHHas Oymara,
B KOTOPOU HapSay ¢ IPYTUMMU PEKBU3NTAMU JOJIKHBI OBITh YKa3aHBI
HaMEHOBaHWE IOPUINIECKOTO JIUIIA TN00 UM TpakaaHWHa, OT KO-
TOpPOro IIPHHST TOBAp Ha XpaHEHWE, a TaKKe MECTO HaXOXKICHUS
(MecTo XUTEeIbCTBA) TOBAPOBJIAIEIbIIA.

Cxkylafickoe CBUIAETENbCTBO M 3aJI0OTOBOE CBUAETEIBCTBO MOTYT
nepegaBaThCs BMECTE WJIM MMOPO3HB IO MepedaTOYHBIM HaIITHACIM.
Jlepxateaud CKJIQACKOTO M 3aJJOTOBOrO CBUJETEIbCTBA UMEIOT IIPaBO
pacIopsKeHUS XpaHSIIMMCST Ha CKJIaJie TOBAPOM B ITOJTHOM OOBEME.
Jepxarteab CKIaJICKOro CBUIETENIbCTBA, OTAEJIEHHOIO OT 3aJIOTOBOrO
CBUIETENBCTBA, BIpaBe pacHopskKaTbCs TOBapOM, HO HE MOXET
B34Th €r0 CO CKJajJa A0 MoTrallleHus KpeauTa, BbIAAHHOIO 10 3aJio-
TOBOMY CBUWIETEIILCTBY.

ToBapHBIil CKJTIal BbIIAET TOBAp AEepXKaTeao CKIAaACKOro W 3aJio-
TOBOIO CBUIETENbCTB (ABOWHOTO CKJIAICKOTO CBMAETEIbCTBA) HE
MHaye Kak B oOMeH Ha oba 3TU CBMAETENbCTBA BMecTe. JlepxKaTesto
CKJIaJICKOTO CBUIETENbCTBA, KOTOPHI HE MMEET 3aJI0rOBOTO CBUIE-
TeJAbCTBA, HO BHEC CyMMYy JIOJITa 1O HEMY, TOBap BbIAAETCS CKJIaIOM
TOJBKO B OOMEH Ha CKJaJCKOE€ CBUIAETEJbCTBO U IMPU YCIOBUU
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MIpEACTaBICHUs] BMeCTe ¢ HUM KBHUTAHIIMU 00 yIIaTe BCE CYMMBI
IOJITa TI0 3aJIOTOBOMY CBHICTEIBCTBY.

CornacHo ®DeaepanbHOMY 3aKOHY OT 16 mionst 1998 1. Ne 102-®3
«O6 unoteke (3aJ0ore HeIBIKMMOCTU)»' TIpaBa 3aJ0rofepxKaTess I0
00ecTIcUeHHOMY HITOTEKOM 00s13aTeIbCTBY M IO TOTOBOPY 00 HITOTE-
K€ MOTYT OBITh YIOCTOBEPEHBI 3aKJamHO#. 3akiamHas — MMeHHas
LHeHHass Oymara, yaoCTOBepsAIoas CjedyiolMe NpaBa e€e 3aKOHHOIOo
BJIagebna:

MIpaBO Ha TOJYYeHHE MCITOTHEHUS IO MEeHEKHOMY O0sS3aTeNIbCT-
By, 0OeclieueHHOMY HMITOTEKON WMMYIIEeCTBa, YKa3aHHOTO B JIOTOBOpE
00 mroTeke, 0e3 TPeACTaBICHUS IPYTMX T0Ka3aTeTbCTB CYIIECTBO-
BaHUS 3TOTO 00SI3aTEIbCTBA;

MpaBoO 3aJlora Ha yKa3aHHOE B JOTOBOpe 00 WITOTEKEe MMYIIECTBA.

C 18 Hos0ps 2003 1. Berynun ¢ cuiny @enepalbHBIil 3aKOH OT
11 Hos6ps 2003 1. Ne 152-D3 «OO6 UMOTEUHBIX LIEHHBIX GyMarax»’.

4. 3aKOHOIATETHCTBO B OTIEILHYIO TPYIITY 00O0COOJISICT 3MHCCH-
OHHble IICHHBIE OyMarw, COCTaBIISIOININE OCHOBY PBIHKA IIEHHBIX OY-
Mar. PbIHOK LIEHHbIX OyMATr — 3TO CEKTOpP SKOHOMHUKH, BKIIOYAFOLIMIA
JIBA B3aMMOCBSA3AHHBIX KOMIIOHEHTA: 3MHUCCHIO M OOpallieHHe IEHHbIX
oymar. OcoGeHHOCTb PBIHKA IIEHHBIX OyMar COCTOMT B TOM, 4YTO 00-
pamarpInyecs Ha HeM IEeHHOCTH TPEACTABISIOT CO0O COBOKYII-
HOCTb TIpaB M HE CYIIECTBYIOT B OTPHIBE OT OOeCIeUMBaeMOIl TOCY-
MapcTBOM HOPMAaTHMBHO-TIPAaBOBOM 0a3bl M CHCTeMbI TTPaBOIIPHMEHE-
Hus. IlosTroMy o00a KOMIIOHEHTa TIpM HeZ0OPOCOBECTHOM
OTHOIIIEHNN K HUM YYaCTHMKOB PBIHKA, HECOOIIONEHNU IEWCTBYIO-
X IOPUANYECKUX HOPM, OTCYTCTBHM XECTKOTO TOCYIapCTBEHHOTO
KOHTPOJIS 3a AeSITebHOCTHIO PBIHKA CO3MAl0T BO3MOXHOCTD MPWIM-
HEHUs KPYIHBIX MaTepHaJbHBIX TTOTePh BlIafelbllaM IIeHHBIX Oymar.

EctecTBeHHOE pa3BUTHE POCCHMCKOTO pBIHKA IIEHHBIX Oymar
TIpepBaIIOCh B TOIBI COBETCKOW BIAcTH, ¢ Havdama 30-X IT. OH (paKTH-
YecKM OTCYTCTBOBAJ B Hallleil cTpaHe. Ero BoccosmaHwue, IMpOXOIUB-
Iee B YCIOBUSIX arpeCCHBHO-HACTYIATEIbHON peKIaMbl M OTCYTCT-
BHS OITBITa «OOIIEHMS» C IIEHHBIMH OyMaraMd y HaceJleHWs, Ja U Y
CaMHX OPTaHM3aTOPOB PBIHKA, MPUBEJIO K 00pa30BaHUIO MHOTOYMC-

' C3 PO. 1998. Ne29. Cr. 3400; mociaenHon pemakimio cM.: Dene-
paJIL}EbHﬁ4323K0H ot 30 mekabpst 2004 1. Ne 216-®d3 // C3 PD. 2005. Ne 1.
Y.1.Cr.42.

> C3 P®. 2003. Ne 46. Y. 11. Cr. 4448; nocrenHioo penakimo cM.: Pe-
,Z[epaJ'[éHBI:I;I 428K0H ot 27 moma 2006 T. Ne 141-®3 // C3 P®. 2006. Ne 31
Y. I. Cr. .
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JICHHBIX KPUMWHAIbHBIX OpTaHU3alUil, BCIKUX <«IIUpaMHI» THUIIA
«MMM>», «Pycckmit om «Cenenra», «Hapa», «BmactunmmHa» u T. 1I.
BricTpoe pa3opeHue ONHUX, MpeKpallleHWe Oe0BO aKTUBHOCTHU
Ipyrux, OeccieqHOe MCUEe3HOBEHUE TPEThUX IOBJICKIM YTpaty Je-
CSITKaAaMW MMJUIMOHOB JIIOACH BJIOXEHHBIX B HUX cOepexeHmii. Tem
CaMBIM YyXe B caMOM Hayajle CJIOXWJIach YCTOMYMBas HeraTWUBHas
OLICHKA HOBBIX (DMHAHCOBBIX CTPYKTYp, IOSBUJIOCH HEIOBepHe K
WHCTUTYTY PHIHOYHO 3KOHOMUKU — IIEHHBIM GymMaram.

CToJlb HEYIOBJICTBOPUTENIbHASI CUTYallUsI B 3HAYUTEJbHOM CTeIe-
HU O0O0yCJIOBJIEHAa CHadajlia OTCYTCTBHMEM, a 3aTeM KpaiiHe 3amo3ia-
JIBIM 3aKOHOAATEJbHBIM PETYJIMPOBAHUEM 3TOr0 MHCTHTyTa. JIMIIb
4 nHos6pss 1994 r. Obl1 mpuHAT YkKas [lpesugenta P® No 2063
«O Mepax 1O TOCYIapCTBEHHOMY PETryJIMpPOBAHUIO PBIHKA II€HHBIX
oymar B Poccuiickoit ®enepauun»'. OenepanbHblii 3aKOH O PHIHKE
LIEHHBIX Oymar Havaj JeiicTBOBaTh ¢ KoHIA ampenst 1996 r. 3a mpo-
mweamme 10 JeT OH HEOJHOKPATHO MEHSUICSA, Hauboyiee CyIIeCTBeH-
HO — DegepanbHbIM 3aKOHOM OT 28 gekabps 2002 r. Ne 185-P3
«O BHeceHMU U3MeHeHW u momnojHeHWir B DeaepalbHBIl 3aKOH
«O pBIHKE LIEHHBIX OymMar» U1 0 BHeceHUHU nonoiaHeHuss B Menepanb-
HBI 3aKOH «O HEKOMMEpPYECKMX OpraHu3anusx» (gairee — Dene-
panbHBIM 3aKOH oT 28 mexadbpst 2002 1.). HoBoe 3aKOHOIATEIIHLCTBO
YCTPAaHWUJIO M3JIWIIHUE aIMUHUCTPATUBHBIE Oapbepbl, MellaBIINE
pPa3BUTUIO PBIHKA IIEHHBIX OyMar, B YaCTHOCTM YIIPOCTHMJIO BbIIady
JIMLIEH3UIN MpodecCUOHalbHBIM YYaCTHUKAM PBbIHKA ILIEeHHBIX Oymar
U pacIIMPMIO HAa HEM UX IMpPeANPUHUMATEbCKHE BO3MOXHOCTH.
5 Mapra 1999 r. 661 ipuHAT PeaepanbHblii 3aKoH Ne 46-D3 «O 3a-
IIUTE MpaB M 3aKOHHBIX MHTEPECOB MHBECTOPOB HA PBIHKE LIEHHBIX
OyMar»_.

B 2005 r. IlpaButeabctBo P® yrBepauiao KoHlenuuio pa3BuTus
peIHKa 1IeHHBIX Oymar Ha 2005—2007 rompl.

DMUCCHUOHHBIC ILICHHbIE OyMaru OBIBAIOT B HOKYMEHTApHOU U
0e3mokyMeHTapHoOM (popMe. JJlokymMmeHTapHas — 3T0 ¢opMa S9MUCCH-
OHHBIX IIEHHBIX OyMar, MpY KOTOPOI Biajesell yCTaHaBIMBaeTCS Ha
OCHOBaHWU MPEAbSABICHUS O(POPMICHHOTO HamleXalluM 00pa3oM

"' C3 PO. 1994. Ne 28. Cr. 2972; TOCHENHIO PEJaKLUI0 CM.: YKa3
IMpesunenra PO ot 29 Hos6ps 2004 r. Ne 1480 // C3 PD. 2004. Ne 49.
Cr. 4887.

2 C3 PO. 1999. Ne 10. Cr. 1163; mocneaHiolo pemakuuio cMm.: Pene-
panbHbIii 3akoH oT 27 utons 2006 r. Ne 138-d3 // C3 P®. 2006. Ne 31.
Y. 1. Cr. 3437.



270 Tema 5. O0BeKTBI TPaXKTAHCKUX MpaB IpeAIIpUHUMATEICH

cepTuduKara IeHHOW Oymaru Wiu B cilydyae NEMOHUPOBAHUSI TaKO-
BOT'O Ha OCHOBAaHMM 3alUCH I10 cueTy Aerno (cM. Huxe). Ilpu 6e3mo-
KyMEHTapHOU (opMe Biafesel] yCTaHABIMBAETCSI HA OCHOBAaHUM 3a-
MUCU B CHCTEME BEIECHUSI peecTpa BIANEblieB LIEHHBIX Oymar, Wi,
B cJlyyae JETMIOHUPOBAHMUS [IEHHBIX OyMar, HAa OCHOBAHUM 3aIUCHU IO
CYETy Aerno.

B kauecTBe 3MUCCHOHHOU MOXET BBICTYNATh Jt00ast 1ieHHas Oy-
Mara, B TOM uucjie 0e3MoKyMeHTapHasi, KOTOpas XapaKTepu3yeTcs
OJTHOBPEMEHHO CIEAYIOIINMU MPU3HAKAMU: 3aKPEIUISIET COBOKYII-
HOCTh UMYIIECTBEHHBIX M HEUMYIIECTBEHHBIX MpaB, MOMJIEXAIINX
YIOBJIETBOPEHUIO, YCTyMKE W OE3yCIOBHOMY OCYIIECTBIECHUIO C CO-
OJIIOJIEHWEM YCTAHOBJIEHHBIX 3aKOHOM (OpPMBI U MOpSIKa; pa3Me-
I[aeTcsl BBIITYCKAMU; UMEET paBHbIE 00bEM U CPOKU OCYIIECTBIICHUS
MpaB BHYTPU OJHOTO BBIMTYCKA BHE 3aBUCUMOCTU OT BPEMEHU TpPU-
o0OpeTeHus LIeHHOI OyMaru.

TunuuyHble TpUMEpPHl SIMUCCUOHHBIX IIEHHBIX OyMar — aKim U
o0Mranum.

DenepanbHblii 3aKOH OT 28 nekadpst 2002 r. Hameaun Kauecmeom
IMUCCUOHHOU UEeHHYI0 Oymazy — ONUUOH SMUmMeHmad, oA KOTOPbIM
TMOHUMAETCsI SMUCCUOHHAY II€HHas Oymara, 3aKperisiolias MnpaBo
€e BJaJeiblla Ha MOKYIKY B MPEeTyCMOTPEHHBI B HEll CPOK U (WJIN)
MpU HACTYIJIEHUU YKAa3aHHBIX B HEW OOCTOSITENBCTB OMPEAETEHHOTO
KOJIMYeCTBAa aKWii IMUTEHTAa TAaKOrO OIIIMOHA IO II€HEe, OIpele-
JIEHHOU B omiuoHe 3MuUTeHTa. OTIMOH 3MUTEHTA SIBJISIETCSI UMEH-
HOU 1leHHOW Oymaroii. [IpuHsTHE penieHus 0 pa3MEeIIeHUU OMIINO-
HOB DMUTEHTAa W UX Pa3MEIEHUE OCYIIECTBISIIOTCS B COOTBETCTBUU
C YCTaHOBJIEHHBIMU (pefepaJibHBIMU 3aKOHAMU TpaBUJIaMU pa3me-
IIEHUS LIEHHBIX Oymar, KOHBEpTUPYEMbIX B akuuu. [Ipu 3TOM 11eHa
pa3MelleHus] akKIUil BO WMCHOJHEHUE TPeOOBAaHUU MO OMIIMOHAM
9MUTEHTA OTMPENEISIETCS B COOTBETCTBUM C LIEHOW, OMpPEACICHHOU B
TaKOM OTII[AUOHE.

Bbinyck amuccuoHHbiX YeHHbIX OyMae — CO80KYNHOCMb 8CEX YEHHBIX
bymae 00HO20 ImMumeHma, TPEeAOCTABJISIOIIMX OIUHAKOBBI 00beM
MpaB WX BJIAJEIblIaM U UMEIOIIUX OIUHAKOBYI0O HOMUHAJIBHYIO CTOM-
MOCTb B CJIy4Yasix, €CJIi HaJIWYhe HOMUHAJIbHOW CTOMMOCTU TIpEdy-
CMOTpPEHO 3aKoHoaaTenbcTBoM Poccuiickoit @eaepanuu. Boimycky
9MUCCUOHHBIX I[EHHBIX OyMar MpuCBauBaeTCsl €MUHBIA TOCyIapCT-
BEHHBII PErUCTPAllMOHHBI HOMEDP, KOTOPBII pacHpOCTpaHsIETCsl Ha
BCe 1LIEHHbIE Oymaru JaHHOTO BbIMTYyCKa.

5. IToa smMuccHeii IEHHbIX OyMar NOHUMAETCS YCTAHOBJIEHHAS 3a-
KOHOM TMOCJIE/I0BATEILHOCTh JAEMCTBUII 3MMTEHTA MO Pa3MelleHuIo
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3MHCCHOHHBIX IIEHHBIX OyMar. DMHUTEHTAMU MOTYT ObITH IOpUANYE-
CKOE JIUIIO WJIM OPTaHbl UCTIOJHUTEIbHON BJIACTU JIMGO OpraHbl Me-
CTHOTO caMOYMpaBJIeHUSsI, HECYIIIME OT CBOETO UMEHU 00s13aTesIbCTBA
nepes BiaAeNbllaMU LICHHBIX OyMmar Mo OCYIIEeCTBJICHUIO TpaB, 3a-
KpeIUIeHHbIX UMU. Biamenen — JMIO0, KOTOPOMY IIEHHbIE OyMaru
NMPUHAJIEIKAT HA NMpPaBe COOCTBEHHOCTH WM MHOM BEIIHOM TpaBe.

BaxHo ctporoe cobOmtoaeHue mnpoienyp amuccuu. HapyilieHue
SMUTEHTOM NOpsiiKa (MpoLesypbl) SMUCCUU LIEHHBIX OyMar Bjie4eT
HaJlOXXeHUe aAMWHUCTPATUBHOTO IITpada Ha MOJKHOCTHBIX JIUIL B
pa3mepe ot 40 mo 50, a Ha ropuagnmyecknx aui — oT 400 mo 500 mu-
HUMaJIbHBIX pazmMepoB ormaThl Tpyaa (ct. 15.17 KoAIl P®). 3io-
YIIOTpeOJeHUsI X€ MpPM BBIMYCKE IIEHHBIX Oymar (a3Muccum), T. €.
BHECEHHE B IPOCIEKT SMUCCUM LIEHHBIX OymMar 3aBeIOMO HEIOCTO-
BepHOI WHGOPMAaLMM, YTBEPXKACHHME COAEpPXKAIIEero 3aBeIOMO He-
JIOCTOBEPHYI0O MHMOpPMAIIMIO MPOCIEKTa SMUCCUU WJIU OT4YeTa 00
WUTOTaX BBINTyCKa LIEHHBIX OyMar, a paBHO pa3MellleHue SMUCCHOH-
HBIX LIEHHBIX OyMar, BBIITYCK KOTOPBIX HE TPOIIE] rOCyIapCTBEHHYIO
pEerucTpaluio, eCIv 3TH ASSIHUS MPUYMHUIN KPYIHbIN yiiep6, Bie-
KYT YTOJIOBHYIO OTBETCTBEHHOCTH (cT. 185 YK PD).

DenepanbHblii 3aKoH oT 28 mexabps 2002 r. Mo-HOBOMY PELINI
BOIIPOC O MpPOLEAYPEe DMUCCUU, BbIICJIUB B HEH, €Clid UHOE HE Tpe-
IIyCMOTPeHO (eepabHbIMI 3aKOHAMU, CJIeAyIOLIe 3Tanbl: 1) mpu-
HATUE pEIIeHUS O pa3MelleHWM SMUCCUOHHBIX LICHHBIX Oymar;
2) yTBepXKAeHME PeIlleHUs] O BBIMYCKE (IOMOJHUTEIbHOM BBIITYCKE)
SMHMCCUOHHBIX LIEHHBIX OyMar; 3) roCcyIapCTBEHHYIO PEeTUCTPaIlMIO
BBINTycKa (JOMOJHUTEIBHOTO BBINYCKA) SMUCCUOHHBIX LIEHHBIX OY-
Mar; 4) pasMelIeHrne dMMCCUOHHBIX IICHHBIX Oymar; 5) rocymapcrt-
BEHHYIO PEerucTpalliio OoT4eTa 00 MTOrax BBHIITyCKa (IOMOJHUTEIbHO-
ro BBIITyCKAa) SMUCCUOHHBIX IIEHHBIX OyMar.

OCco0eHHO 3HAYMM TPETUH BTall — 20Cy0apCmeeHHas pecucmpa-
UUST BLINYCKA IMUCCUOHHBIX UEHHbIX OyMae, KOTOPYIO OCYIIECTBIISICT
DOCDP Poccun. Ceituac MMEIOTCSI BCE BO3MOXHOCTH [JJis TOTO, YTO-
Obl He JOIYCTUTh Ha PHIHOK COMHMTEJBHOIO MapTHepa. DTo obec-
MEeYnBaeTCs MpPEXae BCero TeM, 4To:

a) s3ampelreHo oOpallleHMe SMMCCHUOHHBIX IIEHHBIX Oymar, He
MPOIIEIIINX FOCYIAPCTBEHHYI0 PETUCTPALIUIO;

0) K 3aABJICHUIO O TOCYIAPCTBEHHOM PErUCTPALlMU TPUIAraroTCs
JMOKYMEHTBI, MCKJIOYalolliie B NaJbHelIlIeM KakKue-Iu00 MaxuHa-
IIMM C SMUCCHMOHHBIMHU LIEHHbIMU Oymaramu. B wacTHOCTHM, Tpuia-
raloTcs pellieHrWe O BBIMYCKE (IOMOJHUTEIbHOM BBINYCKE) LIEHHBIX
Oymar, JOKYMEHTHI, IOATBEPXIAlolIue COOII0AeHUEe BMUTECHTOM
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TpeboBaHUII 3akoHoaaTelbcTBa Poccuiickoii Penepanuu, omnpene-
JISTIOIIUX MOPSIAOK W YCJIOBUSI NPUHSTUS PELICHUS O pa3MelleHUn
LIEHHBIX OyMar, YTBEpXKIEHUSI pPellieHUs] O BBIMYCKE LIEHHBIX Oymar,
u ap. McueprnbiBaloliuii nmepedyeHb TaKUX TOKYMEHTOB OMpenesseT-
Csl HOPMAaTUBHBIMU MPaBOBbIMU akTaMu PCDP;

B) MPU PETUCTPallMM MPOCMEKTa LEHHBIX OyMar aMUTEHT 00s13aH
00eceuynThb TOCTYI K cojaepxalileiicss B HeM WH(pOpMaluu J0O0bIM
3aMHTEPECOBAHHBIM JIMI[aM HE3aBUCUMO OT ILIEJU TOJYYECHUS] WH-
dopmanmu. IlocraeaHsist xxe o4eHb OOIIMpPHA W BKJIOYAET CBEICHUS
0 JINLIaX, BXOMSIIIUX B COCTaB OPraHOB YIIPABJIECHUSI SMUTEHTA, O €ro
OyXTaJITepCKOl OTYETHOCTU, SIKOHOMUUYECKOM COCTOSTHUU, (hUHAH-
COBO-XO3SIICTBEHHOM JeATeNbHOCTH U T. A. (cM. cT. 20 Penepab-
HOTro 3aKOHa O PbIHKE LIEHHBbIX OyMar);

I') PeTUCTPUPYIOIIMII OpraH BIIpaBe MPOBECTU MPOBEPKY AOCTO-
BEPHOCTU CBEIACHWI, COMEPXAIIMXCS B JOKYMEHTaX, MPEeACTaBICH-
HBIX JIsI TOCYIapCTBEHHOW PEerucTpaluu;

1) PETUCTPUPYIOIIUI OpraH HECET OTBETCTBEHHOCTh 3a MOJHOTY
nH@opMaluu, coaepxauieicss B MPencTaBIeHHBIX s TOCydapcT-
BEHHOI perucTpaiuu T10KyMEHTaXx;

€) perucTpupymoliuii opraH BIpaBe OTKa3aTb B TOCYAapCTBEHHOM
peructpanuu. McueprnblBaloluii nepeyeHb OCHOBAHUI MpUBEACH B
cT. 21 @DenepanbHOro 3aKOHa O PbIHKE LIEHHBIX Oymar. PemieHue o6
OTKa3¢ MOXET OBbITh 00XKAJIOBAHO B CY[ WU apOUTPaXKHBIU CYI.

DenepanbHblii 3aKoH oT 28 nekabpst 2002 r. gomosHua . 5 de-
JIepaJIbHOTO 3aKOHA O PhIHKE LIEHHBIX Oymar cT. 27'—27°. CraTbs 27'
KacaeTcsl ocobeHHocmell SMuccuu OnyuoHa amumernma. B yactHocTH,
9MUTEHT HE BOpaBe pa3MellaTh OMIMOHBI 3MUTEHTA, €CIU KOJIU4Ye-
CTBO OOBSBICHHBIX aKIIM{ SMUTEHTA MEHbIIE KOJIWYEeCTBA aKIUi,
MpaBo Ha MPUOOPETEHUE KOTOPBIX MPEACTABIISIOT TaKUe OIMIUOHBI.
PasMenieHre OMIIMOHOB 3MUTEHTA BO3MOXHO TOJBKO TTOC/E TTOJTHOMI
OIUIaThl YCTAaBHOTO KamuTajla aKIIMOHEPHOTO 0OIlecTBa.

B cr. 27° peub uaeT od 0oCOOEHHOCTSIX SMMCCUU U OOpalleHUs
obnuranuii ¢ odbecniedyeHueM. Obaueayusmu ¢ obecneweHuem TpU3Ha-
IOTCSl OOJIUTAIIU, UCTIOJTHEHHWE O0SI3aTEIbCTB MO KOTOPBIM oOecrie-
YUBAETCS 3aJI0TOM, MOPYYUTETbCTBOM, OAHKOBCKOIW TrapaHTUEH, To-
CylapCTBEHHOW WM MYyHUIIMNAJIbHOUW TrapaHTueil. I1pu ux smuccuu
yCIOBUST 00eCTIeYNBAIONIET0 00S13aTEIbCTBA JNOJIKHBI COJEPKAThCS B
pellieHUuM O BBINycKe obsuranuii u, eciu B cooTBeTcTBUU ¢ Dene-
pajbHBIM 3aKOHOM O PbIHKE LIEHHBIX Oymar rocyaapcTBeHHasi peTu-
cTpaivs BbIMTyCKa OOJUTAIMIl COMPOBOXAAETCS PETUCTpalMeil Mmpo-
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creKTa oOJuranuii, B IMPOCIIEKTe OOJMranuii, a Impu TOKYMeHTap-
HOW ¢opMe BbIyCKa TakKxXKe B cepTUdUKaTax OOJMTaLIUA.

6. Obpawenue yennblx 6ymae BbIpaxKaeTCsl B 3aKJIOUCHUM Tpask-
TAaHCKO-TIPAaBOBBIX CAEJIOK, BJICKYIIMX IEPEeX0[ MpaB COOCTBEHHOCTH
Ha ILIeHHBbIe OyMard OT MEPBUYHBIX K BTOPMYHBIM M ITOCJIEAYIOIIAM
BiazaenbliaM. [lpaBa, 3aKpeIIeHHbIE SMUCCUOHHON IIeHHOW OyMa-
roii, mepexosiT K ee IMprodpeTaTeIlo C MOMEHTa Ilepexoaa IpaBa Ha
3Ty LIEHHYIO0 Oymary. DMUCCUOHHBIC IIEHHbIC OyMaru B OTJIUYUE OT
JIPYTUX LEHHBIX OyMar MOIyT ObITh TOJbKO MMEHHBIMM U Ha Mpelb-
aBUTesI. AIMeHHble — HeHHble Oymaru, MHpoOpMalMsA O BiaaesblHax
KOTOPBIX IOJIKHA OBITh NOCTYNMHA 3MHUTEHTY B (hopMe peecTpa Bja-
JieJIblieB HEeHHbIX OyMar. DMHMCCHOHHbBIE IIEHHbIE OYyMArM Ha NpeabsBHU-
TeJdsA — IeHHble OymMaru, mepexo] NmpaB HA KOTOpble W OCYIIECTBJICHHE
3aKpeNJieHHbIX MMH NpaB He TpeOyeT maeHTH(UKanuu Baagenabuna. [le-
pexojl IpaB Ha MMEHHYIO 3MHCCUOHHYIO ILIEHHYIO OyMary JOJDKEeH
COMPOBOXIATHCSI YBEIOMJICHUEM JIepKaTesis peecTpa WM IeTo3uTa-
pusl, WJIM HOMUHAJBHOTO AcepxXaTeisl lieHHoi 6ymaru. OcyliecTse-
HHUE TIpaB 10 IPEIbIBUTEIBCKUM 3MUCCUOHHBIM IEHHBIM Oymaram
MIPOU3BOAMUTCS 110 IMPEIbIBICHUN MX BJIaAeIblieM WA €ro TOBEpeH-
HBIM JHULIOM (ToapoOHee cM. cT. 29 DemepalibHOrO 3aKOHA O PHIHKE
LEHHBIX OyMar).

HeiictByeT ocoOblii PenepalbHblii 3aKOH oT 29 wmionsg 1998 .
No 136-P3 «O6 0COOEHHOCTIX 3MUCCHU M OOpallleHHWs] rocyaapcT-
BEHHBIX U MYHUIMIIAJbHBIX LIEHHBIX Oymar»', KOTOPbIM yCTaHOBJIE-
HBI TOPSA0K BO3BHMKHOBEHUS M HCHOJHEHUS 00s3aTesbcTB Poc-
cuiickoit Penepannu, ee CyObEKTOB M MYyHUIIMIIAJIbLHBIX 00pa3oBa-
HUII B pe3yJbTaTe OCYIICCTBICHUS 3MUCCUM 3TUX LEHHBIX OyMmar;
npoleaypa dMUCCUU TOCYIAPCTBEHHBIX MU MYHMIIMIAJIbHBIX LEHHBIX
OyMar ¥ OCOOEHHOCTH HX OOpalleHUs; MOPSIAOK PACKPBITUS WH-
dopMaMu SMUTEHTAMM yKa3aHHBIX ILIEHHBIX OymMar B 4acTu, He
perlaMeHTUPOBaHHO# 3akoHomaTeabcTBOM Poccuiickoit ®enepa-
nuu. IpaBurenbctBo PP B coorBeTcTBUM ¢ PemepalbHBIM 3aKO-
HOM oT 29 uronsa 1998 r. npuHsiao nocraHoBiaeHue oT 30 ceHTSAOpPs
2000 1. Ne 754, KOTOpBIM YTBEPAMJIO ABa BaXHBIX HOPMATUBHBIX
akrta: [lpaBmiia rocynapCTBEeHHOM pEerMCTpallid HOPMAaTUBHBIX IIpa-
BOBBIX aKTOB, COIEPXKAIMX YCIOBHMSI SMMCCHUU ILIEHHBIX OyMar cyOob-
ektoB Poccuiickoit Penepalilud WM MYHUIIUNAIbHBIX LIEHHBIX Oy-
mar; [lpaBuiia mpeacTaBieHUs OTYETOB 00 MTOraX 3MUCCUU LICHHBIX
oymar cyobekToB Poccuiickoit Penepaliuu MJIM MYHMIIMIATIbHBIX

' C3 PO. 1998. Ne 31. Cr. 3814; 2005. Ne 30. Y. L. Cr. 3101.



274 Tema 5. OObeKTHl IpaxJaHCKUX IpaB MpearpuHUMaTenei

neHHbIX Oymar'. TTopsimoK BbIMyCKAa LIEHHBIX OyMar OTIEJIbHBIMHU
OPTaHM3aLUsIMI YTOUHSIETCS TAKXKe B BEJIOMCTBEHHBIX HOPMATUB-
HBIX aKTax'.

7. CraHoBleHHe, GYHKLIMOHUPOBAHNE U PA3BUTUE PBIHKA LIEH-
HBIX OyMar B MEPBYIO o4yepedb OMpeaesaioTcsl MpodecCUOHATbHBIMU
YYaCTHUKAMU 3TOTO PbIHKA. MMM MOTYT ObITb IOpUAMYECKUE JIULIA,
KOTOPBIE OCYLIECTBISIIOT BUABI AEATEIbHOCTU, YKa3aHHbIE B L. 2
denepalbHOTO 3aKOHA O PhIHKE LIEHHBIX Oymar («Bumsl mpodeccuo-
HAJIbHOI JeSITeJIbHOCTH Ha PBIHKE LIEHHBIX Oymar»). Dusmueckue
JUIA B UX YUCIO He BXOmAT. CIIOXMUIOCh HECKOJIHKO BUIOB TaKOM
NeAaTeIbHOCTH, AeTePMUHUPYIOLIUX OCOOEHHOCTU CO3JaHUS U Oesi-
TEJBHOCTU MPO(ECCUOHANBHBIX YYACTHUKOB PbIHKA LIEHHBIX OyMar:

a) opokepckas desmenvHocms. Elo mpu3HaeTcs 1esITeIbHOCTD T10
COBEPIICHUIO T'PaxkIaHCKO-MPABOBBIX CAEJOK C LIEHHBIMU Oymaramu
OT UMEHU U 32 CUET KJIMEHTa (B TOM YMCJIE SMUTEHTAa SMUCCUOHHBIX
LIEHHBIX OyMar mpu WX pa3MelleHWU) WIM OT CBOETO MMEHU U 3a
CUET KJIMEHTAa Ha OCHOBAHWUW BO3ME3IHBIX JOTOBOPOB C KIUEHTOM.
ITpodeccroHanbHBI yYaCTHUK PBIHKA LIEHHBIX OyMar, OCYIIECTB-
JISTIOIIUU OPOKEPCKYIO AEsITeIbHOCTh, UMEHYETCsI OpokepoM. B ciy-
yae, eclii KOH(MJIUKT UHTEPECOB OpOKepa U €ro KJIUeHTa, 0 KOTOPOM
KJIMEHT HE ObUT YBEAOMJIEH 10 TIOJy4YeHUsI OpOKEPOM COOTBETCT-
BYIOILIETO TOPYYEHUSsI, MPUBET K NPUYUHEHUIO KIHWEHTY YOBITKOB,
Opokep 00s13aH BO3MECTUTh UX B MOPSAKE, YCTAHOBIEHHOM Tpax-
JNIaHCKUM 3aKoHonateabcTBoM Poccuiickoit @enepaunu. JleHexXHbIe
CpeACTBa KJIWEHTOB, MepeJaHHble UMU OpoOKepy JJisi MHBECTUPOBA-
HUS B LIEHHBbIE OyMaru, a Takxe JASHEXHbIe CPeACcTBa, MOJYyYeHHbIE
Mo clejKaM, COBEpIIEHHBIM OPOKEpOM Ha OCHOBaHWU JOTOBOPOB C
KJIMEHTaMU, TOJDKHBI HAaXOAUTHCS Ha OTAEIbHOM OaHKOBCKOM CUE€Te
(cueTtax), OTKpbIBaEMOM OpOKEpPOM B KPEAWTHOW OpraHu3aiuu
(crietmanbHbI Opokepckuit cueT) (rmoapobHee cM. cT. 3 Peaepalb-
Horo 3akoHa oT 28 gekadbps 2002 r.);

0) duaepckas desmeavHocms. Eio mpuU3HaeTCs COBEpIICHUE CHE-
JIOK KYIUIM-TIPOAAXU LIEHHBIX OymMar oT CBOEro MMEHU U 3a CBOM
CYET TMyTeM IMyOJUYHOTO OOBSIBICHUS LIEH MOKYNKU W (WIK) Tpoaa-
XU OMpenesIeHHBIX LIEHHBIX OymMar ¢ 00s3aTeJbCTBOM IOKYNKU U

' C3 P®. 2000. Ne 41. Cr. 4084; 2004. Ne 35. Cr. 3639.

* Cm., Hanmpumep: MHctpykuus LlenTpanbHoro 6aHka P® ot 10 mapra
2006 r. No 128-U «O mpaBuiaxX BBITYCKA M PETUCTPALIAU LEHHBIX Oymar
KPEeAWTHBIMU OpTaHM3alusIMU Ha TeppuTopuun Poccuiickoit ®enepanun» //
Becthuk banka Poccum. 2006. No 25.
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(nym) mpomaxXu 3TUX LEHHBIX Oymar 1o OObSIBICHHBIM JUIIOM, OCY-
IIECTBIISIIOIIMM TaKyio OesITelbHOCTh, lieHaM. [IpodeccruoHanbHbIN
YYaCTHUK pPBbIHKA LIEHHBIX OyMar, OCYIICCTBISIIOUIAN IUJIEPCKYIO
NIeSITeIbHOCTb, MMEHYETCS aujepoM. duaepoM MOXeET OBITh TOJIBKO
IOPUANYECKOE JINIIO, SIBJSIONIEeCs KOMMEPUYECKON OpraHu3alineii;

B) OesmenbHOCMb NO YNpaeaeHulo yeHHoimu oymaeamu. Eio mpu-
3HAETCS OCYIIECTBICHUE IOPUANYECKUM JIUIIOM OT CBOErO MMEHM 3a
BO3HArpaxjaeHue B TEUEHHUE ONpPEAeIEHHOIO CPOKa JOBEPUTEIbHOTO
yIIpaBJIeHUS TEepeTaHHBIMU €My BO BJIaJICHHWE W MPUHALIEKAIIUMU
IPYyroMy JIMIly B MHTEpecax 3TOro JIMIAa MAM YKa3aHHBIX 3TUM JIM-
IIOM TPETHbMX JIMIl: IEHHBIMU OyMaraMm; I€HEXHBIMM CPEIACTBaAMHU,
npenHa3HauYeHHBIMU [JISI MHBECTUPOBAHUS B IIEHHBIE OyMmaru; me-
HEXHBIMM CpPEACTBAMM M IIEHHBIMM Oymaramu, IIOJydaeMbIMHU B
mmpoliecce yrnpaBieHUs LieHHbIMU Oymaramu. IlpodeccroHanbHBIM
YYaCTHUK PBIHKA LIEHHBIX Oymar, OCYIIECTBIISIIOIIMKI NeITEIbHOCTD
10 YIPABJICHUIO HEHHBIMU OyMaramMy, MMEHYETCS YMpPaBJISIOIINM.
IIpu ocymiecTBieHUM CBOEI NESITEILHOCTH OH O0sI3aH yKa3bIBaTh,
YTO NEMCTBYET B KA4€CTBE YIIPABJISIOIIETO;

T) KAUpuHeo8as 0esmenbHoCmb. DTO NEATEIBLHOCTD IO OIIpeaeie-
HUIO B3aMMHBIX 00s3aTeIbCTB (COOpP, CBEpKa, KOPPEKTUPOBKA MH-
dopManuu Mo caeiakaM ¢ IeHHBIMU OymMaraMu M TOATOTOBKA OyX-
ralTepCcKUX JOKYMEHTOB MO HUM) M MX 3a4eTy 110 IIOCTaBKaM IIE€H-
HBIX Oymar M pacuyetaM mo HMM. OpraHu3anuu, OCYIIECTBISIONINE
KJIMPUHT IO IIEHHBIM OymaraM, B CBSI3U C pacueTaMM IO OIlepalusiM
C LIECHHBIMU OyMaramMu IPUHUMAIOT K MCIIOJTHEHUIO ITOATOTOBJIEH-
HbIE TIPU OIpPEAeICHUM B3aMMHBIX 0053aTeIbCTB OyXTraaTepcKue I0-
KyYMEHTBhI Ha OCHOBAaHUM WX JOTOBOPOB C yYaCTHMKAMU PHIHKA II€H-
HBIX OyMar, mIsI KOTOPBIX IPOM3BOASTCS pacuersl. KiampuHrosas
OpraHu3alus, OCyIIECTBISIONIasl pacyeThl MO CAeIKaM C HEeHHBIMU
Oymaramu, o0s13aHa (DOPMUPOBATH CIelMaNbHbie (POHABI IJIsI CHM-
JKEHUSI PUCKOB HEHUCIOJHEHMS CAEJIOK C IIeHHbIMM Oymaramu. Komm-
PMHIOBasI OpraHu3alusl o0s13aHa YTBEPAWTH IIpaBuUJja OCYIIECTBIIE-
HUSI KJIUPUHTOBOM NESITEIbHOCTU UM 3apeructpupoBaTh ux B @COP.
®KIb nocranonenneM ot 14 abrycta 2002 r. Ne 32/mc yTBep:kie-
Ho IlonoxeHre 0 KIUPUHTOBON NESITEILHOCTH Ha PBIHKE IIEHHBIX
oymar Poccuiickoit ®enepauni';

1) denozumapHas desmenvHocms. El0 IprU3HaeTCS OKa3aHUE YCIIyT
10 XpaHEeHMWIO0 cepTU(UKATOB IIEHHBIX OyMar u (WJIM) ydeTy W Iepe-
Xomy IipaB Ha IlieHHble Oymaru. I[IpodeccroHalbHBI y4aCTHMK

' BHA P®. 2002. No 43.
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pBIHKA IIEHHBIX Oymar, OCYILECTBISIONINIA TeMO3UTAPHYIO NeSITeNb-
HOCTb, UMEHYEeTCs fieno3uTtapreM. JIM1o, moib3yloleecsl yciayramu
JIETIO3UTapUs MO XPAaHEHWIO LIEHHbIX Oymar u (WJiu) TpaB Ha IIEH-
Hble OymMaru, MMeHyeTcsl JerOoHeHTOM. JloroBop Mexmy Aerno3uTa-
pUeM U JEeMOHEHTOM, PEryJUpYyWIIMii WX OTHOIIEHUS] B mpoliecce
JIETTIO3UTAPHON NEsITeTbHOCTU, MUMEHYETCSI NETO3UTApPHBIM JTOTOBO-
poM (moroBopoM O cyeTe Aeno). Jlemo3uTapHBI JOTOBOP AOJKEH
ObITh 3aKJIOYEH B MUCbMEHHOU ¢opme. Jemo3utapuili ob6s13aH yT-
BEPAUThH YCJIOBUS OCYIIECTBJICHUSI UM NEMO3UTAPHOU NESITEIbHOCTH,
SIBJISTIOIIMECS] HEOTHEMJIEMON COCTaBHOW YacCThlO 3aKJIIOYEHHOTO Jie-
MO3UTApPHOTO JOTOBOPA;

€) dessmenbHOCMb N0 8e0eHUI0 peecmpa 64a0eables YeHHbIX Oymae.
Ero npusHarotcst cbop, ¢ukcauusi, odpaboTKa, XpaHeHUE U Ipe-
JIOCTaBJICHUE MAHHBIX, COCTABJISIIOIIUX CUCTEMY BEICHUS peecTpa
BJIANIENbIIEB I1IEHHBIX Oymar. Jluia, ocylmecTBASONIME AesTeNb-
HOCTb MO BEIEHWI0 peecTpa LIEHHBIX Oymar, MMEHYIOTCSl aepxkaTe-
nsimu peectpa (peructparopamu). FOpuanueckoe JUIO, OCYIIECTB-
JIsiiolnee AEeSATEbHOCTh MO BEICHUWIO peecTpa BIAAENbIEB ILIEHHBIX
OyMmar, He BIIpaBe OCYILIECTBJISITh CIENKU C LIEHHBIMUA OymMaramu 3a-
PETUCTPUPOBAHHOTO B CHUCTEME BEICHUSI peecTpa BIIAJECIbLEB IEH-
HbIX Oymar smuteHTa. [lom cuctemoll BeAeHUsI peecTpa BIaAe/bIEB
LIEHHBIX Oymar MOHMMAaeTCsI COBOKYIHOCTb NaHHBIX, 3adUKCUPO-
BaHHBIX HA OyMaKHOM HOcUTeNle U (UJIM) C UCMOJb30BAHUEM BJIEK-
TPOHHOI 0a3bl NaHHBIX, obecreyrBaloias UAeHTUGUKALIMIO 3ape-
TUCTPUPOBAHHBIX B CHUCTEME BEIACHUSI PEecTpa BIANEbLIEB IIEHHBIX
OyMar W y4eT MX NpaB B OTHOIIEHWM LEHHBIX OyMar, 3aperucTpu-
POBAaHHBIX Ha WX WMSI, MO3BOJISIIONIAS MOJy4aTh W HAMpaBisiTh WH-
dopManvio yKa3aHHBIM JIMIIAM W COCTaBJISITh PEECTP BIAAEIbIIECB
LICHHBIX OyMar.

HepxateneM peecTpa MOXET ObITb SMUTEHT WIM MpodeccuoHanb-
HBIl YyYaCTHUK PBIHKA LIEHHBIX OyMar, OCYIIECTBISIONINNA esITeNb-
HOCTb IO BEJACHMIO peecTpa Ha OCHOBAHUMU TOPYYEHUs] BMUTEHTA.
B cnyyae, ecnu uncio BianenblieB npesbiinaeT S00, aepxareneM pee-
CcTpa IOJKHA ObITh HE3aBUCHMMas CIieLMaln3UPOBAHHAs OpraHu3a-
1S, SIBJISTIOMIAsIiCST TPO(heCCUOHATBHBIM YYACTHUKOM PhIHKA LIEHHBIX
OyMar M OCYIIECTBIISIIONIAs NESITEIbHOCTh MO BEACHUIO peecTpa. DOMU-
TEHT UMEET MPaBO 3aKJII0YUTh JOTOBOP Ha BEACHUE peecTpa TOJIbKO C
OJHUM MIOPUINYECKUM JUILIOM. PeructpaTop MOXET BECTHU peecTphI
BJIAJIENTbIIEB LIEHHBIX OyMar HEOrTPaHWUYEHHOTO Yucjia SMUTEHTOB.

HoMmuHanbHBIN AepxKaTesib IEHHbIX OyMar — JUIO, 3aperUcTpu-
pOBaHHOE B CHUCTEME BEIECHWSI peecTpa, B TOM YUCIE SIBSIOIIEECS
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JIETIOHEHTOM ACTO3UTApUsI M HE SBISIONIeeCs BIaAciblieM B OTHO-
IIEHWHW 3TUX ILIEHHBIX OyMar. B KayecTBe HOMMHAIBHBIX AepKaTeeil
IICHHBIX OyMar MOTYT BBICTYIIaTh IIpodecCHMOHaIbHbIC YYaCTHUKU
pBIHKA LIEeHHBIX Oymar. [lemo3uTtapuit MoxXeT OBITh 3aperucTpUpPOBaH
B Ka4eCTBE HOMWHAJIBHOIO JepXKaTeJisl IIEHHBIX OymMar B COOTBETCT-
BUM C JICTHO3UTAPHBIM JOTOBOPOM. bpokep MoXeT OBITh 3aperucTpU-
pOBaH B KayecTBe HOMWHAJBHOIO AepKaTesisl IIeHHBIX OyMar B COOT-
BETCTBMU C JOTOBOPOM, Ha OCHOBAHUM KOTOPOIO OH OOCITY:XMBaeT
KnueHTa. HoMuHAaIBHBIN JepxXKaTellb LIEHHBIX OymMar MOXeET OCyIIe-
CTBIISITh TIpaBa, 3aKpeIUIeHHBbIE IIEHHO# Oymaroii, TOJbKO B Cy4yae
TOJIyYeHUSI COOTBETCTBYIOIIETO MOJTHOMOYMS OT BJIAAeiblia;

XK) dessmeabHOCmb N0 0PSAHU3AUUYU MOP206AU HA PbIHKE UEHHbIX O -
mae. Elo mpu3HaeTcs peaoCcTaBIeHUE YCIyT, HETTOCPEACTBEHHO CITO-
COOCTBYIOIIMX 3aKJIIOYEHUIO TPaXXIAHCKO-TIPABOBBIX CACIOK C IIEH-
HBIMM OymMaraMu MeXIy ydYaCTHMKaMU pbIHKa LIeHHBIX Oymar. Ilpo-
deccruoHaNbHBIN YyYaCTHUK PBIHKA LIEHHBIX Oymar, OCyIIeCTBIISIIO-
U AeSITebHOCTh MO OpraHu3aluy TOPTOBIM Ha PBIHKE ILIEHHBIX
Oymar, Ha3bIBaeTCsI OPraHU3aTOPOM TOPIOBJIM Ha PhIHKE IIEHHBIX Oy-
Mar.

B ct. 9 ®enepanbHoro 3aKkoHa O pbIHKE LIEHHBIX Oymar ykasaH
nepedeHb MHGOpMALMM, KOTOPYIO TOCIECOIHMN 00sI3aH pacKphITh
JII000MYy 3aMHTEpeCcOBaHHOMY JIMLY (TIpaBUJia pEerucTpalvud U WC-
MMOJTHEHUS CHACJIOK U T. O.). JJOKYMEHTBI, coaepxaliue 3Ty MHGOop-
Mallii0, OpraHMU3aTop TOPTroBJiK 06si3aH peructpupoBaTh B ®DCODP.

IMpukazom @CPP Poccum ot 22 mioHsa 2006 r. Ne 06-68/n3-H
yrBepxkaeHo [lTonoxeHue o AeSITeIbHOCTU IO OpraHM3alMi TOPTOB-
7Y Ha pbIHKE LIEHHBIX Oymar'.

DenepanbHblii 3aKoH 0T 28 mexabpss 2002 r. ycTaHOBUJI OCOObIe
TpeOOBaHUsI K JOJDKHOCTHBIM JIMLIAaM MPOGeCCUOHATbHBIX YYaCTHU-
KOB pbIHKa IIeHHBIX Oymar. CoriacHo cT. 10° ®enepanbHOTO 3aKOHa
0 PBIHKE LIEHHBIX OyMar GYHKIIUY €IUHOJIUYHOTO MCITOJHUTEIbHO-
ro opraHa 3TUX YYaCTHUKOB HE MOTYT, B YACTHOCTH, OCYIIECTBISTH
JIULIa, UMEIoLIUe CyIMMOCTD 3a TPECTYIUICHUST B cpepe SKOHOMUYE-
CKOM AeATETbHOCTH WU TPECTYIUICHUS TPOTUB TOCYIapCTBEHHOM
Bractu. O06 u30paHUU psiga MOJKHOCTHBIX JIUIL TTPoheCcCuOHaNbHbBIX
YYaCTHUKOB pbIHKA I[EHHBIX OymMar Ha WX JOJKHOCTH, B TOM YHUCIE
Ha IOJDKHOCTh €IWHOJUYHOTO HCITOJHMTEJIBHOTO OpraHa, HOJDKHA
obITh YBenoMieHa @ CDP.

BHA. 2006. Ne 44.



278 Tema 5. OOBEKTHl TpaxkIaHCKUX IIpaB MpearpUHUMATEICH

®enepanbHblii 3aKoH oT 28 mexkabps 2002 r. BBel TakKe HOBYIO
¢urypy Ha pbIHKEe LIEHHbIX Oymar — (MHAHCOBOTO KOHCYJbTaHTA:
IOpUINYECKOE JIMIIO, MMEIolee JTUIEH3UI0 Ha OCYyIIeCTBIeHUe Opo-
Kepckol u (MAu) NUJIEPCKOM AesITeIbHOCTM Ha PbIHKE LEHHBIX Oy-
Mar, OKasbIBalolllee SMUTEHTY YCIYTM IO IOArOTOBKE MpOCIeKTa
neHHbIXx Oymar. Ilpukazom ®CDP Poccum or 20 ampemst 2005 1.
Ne 05-17/n3-1 yrBepxkneHo IlonoxeHue o crenuaiucrax hpUHaAHCO-
BOTO PBIHKA .

8. Ocobas1 ponb Ha phIHKE LIEHHBIX OymMar OTBOIUTCS ¢hoHOA0601l
oupxce. Elo MoxXeT mpu3HaBaTbCs JUIIb OpraHU3aTOp TOPrOBJIM Ha
a9TOM peIHKE. B @enepaabHoM 3aKoHe oT 28 mekadps 2002 r. mpuBe-
IeHa HoBas pemakuus . 3 «®oHpoBas Ooupxa» DenepanabHOTO 3a-
KOHa O pbIHKE ILIEHHBIX OyMar, KaueCTBEHHO M3MEHUBIIAsl CTaTyC
9Toro MHCTUTYyTa. OCTAaHOBUMCS JIMIIL HA OTAEIbHBIX MOMEHTAX.

A. Ceiiuac ¢GoHIOBbIE OUPXKU MOTYT CO3[aBaThCsl HE TOJBKO B
¢opmMe HEKOMMEPUYECKOTo MapTHEPCTBA, HO U aKIIMOHEPHOTO O0IIe-
ctBa. OpHako wieHamMu (OHIAOBON OUPXM — HEKOMMEPUYECKOro
MapTHEPCTBA MOTYT OBITh TOJbKO MpodeccuoHadbHblE YYaCTHUKU
pbIHKa lLIeHHBIX Oymar. Ilpu 3ToM HeKoMMepueckKue MapTHEpCTBa
MOTYT OBbITh MpeoOpa3oBaHbl B aKIMOHEPHBIE 0O0IlEeCTBA.

b. Panblie opraHuszaTopy TOProBJIM He pa3peliajoch COBMeIAaTh
NesITeIbHOCTh MO OpraHM3aliu TOPTOBJIM C WHBIMM BMIaMU Jes-
TEeJIbHOCTU, 3a HUCKIIOUYEHUEM NEeTO3UTaApHOU JeITebHOCTU U Jes-
TEJIbHOCTU IO ONpeAeIeHUI0 B3aUMHBIX 00s3aTeNbCTB. Temnepb ke
IOpUIMYECKOE JIMIIO, OCYILIECTBIsolIee AesATeIbHOCTh Ha (DOHI0BOM
Oup:ke, He BOpaBe COBMeNIaTh YKa3aHHYIO AeATeJIbHOCTb C MHBIMU
BUIAMU JEeSTeIbHOCTH, 32 UCKIIOYEHUEM NeSITeIbHOCTU Ha BaJloT-
HOI OMpKe, TOBapHOU OMpxXKe (IAEeSATeIbHOCTH MO OpraHu3aluu Oup-
>K€BOI TOPTOBJIM), KIUPUHTOBOU NESITEIbHOCTU, CBSI3aHHOW C OCy-
IIECTBICHUEM KJIMPUHIA MO OIepalusiM ¢ LeHHbIMU OymMaraMu u
WHBECTULIMOHHBIMU TIassMU T1aeBbIX UHBECTULIMOHHBIX (DOHIOB, Aes-
TEJLHOCTU TI0 pacIpOCTpaHEHUIO MH(pOpMaLMK, U3AaTeIbCKO nes-
TEJIbHOCTU, a TaKXe C OCYIIEeCTBJIEHUEM MAESITeIbHOCTU IO caaye
HWMYIIECTBa B apeHIy.

B. HoBoii HopMmoOii sIBisIeTCSI TO, YTO yJyacTHMKaMM TOPIrOB Ha
GoHIOBOI OMpxKEe MOryT OBITh TOJABKO OpOKEphl, MUJIEPhl U yIpaB-
nsomue. MHble auiia MOTYT coBepllaTh onepauuud Ha (HOHIOBOM
OupXe MCKIIOUUTENbHO MpPU MOCpPeAHUYEeCTBE OpOKEepOB, SIBJSIO-
IIMUXCSl ydyacTHUKaMMU ToproB. (OO0 3TUX M OPYIMX HOBeE/UIaX CM.

BHA. 2005. Ne 23; 2006. Ne 38.
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cT. 11—14 DenepalibHOTO 3aKOHA O PBIHKE ILIEHHBLIX Oymar B pel.
®enepanbHoro 3akoHa ot 28 mekabps 2002 r.)

9. Bce Buabl npodeccuoHalbHOUN AeITEeIbHOCTU Ha PBIHKE LIEH-
HBbIX OyMar OCYIECTBJSIOTCS Ha OCHOBAHUU CHEUMAIbLHOTO pa3pe-
meHUs — JulieH3uu, BeigaBaeMoit @ CDPP uau yrmoJHOMOYEHHBIMU
€10 OpraHaMM Ha OCHOBAHUM reHepaJIbHONW JTULIEH3UU. AHHYJIMPOBa-
HUE TeHepaJbHON JINIEH3UU, BbIIAHHOW YIOJHOMOUYEHHOMY Opra-
Hy, HE BJeYeT aHHYJMPOBAaHUs JIMIIEH3UI, BBIIAHHBIX UM Ipodec-
CUOHAJIbHBIM Yy4YaCTHUKaM pbIHKA IEeHHBbIX Oymar. JlesTeabHOCTb
npodeccuoHaIbHBIX YUaCTHUKOB PbIHKA LIEHHBIX OyMar JULEH3UPY-
eTcsl TpeMsl BUAAMU JIMLEH3UM: JUlLeH3ue mnpodeccruoHaIbHOTO
yJyaCcTHMKA pbIHKA ILIEHHBIX OyMar, JUIEH3Ueil Ha OCyUIEeCTBIEeHUE
JesITeIbHOCTU 10 BEAECHUIO peecTpa, JUlleH3rel (DOHI0BON OUPKM.
KpenutHbele opraHu3aliuv OCYIIECTBISIOT MPO(PECCUOHATBHYIO €51~
TEJIbHOCTh Ha PBIHKE LIEHHBIX OyMar B TOpsIAKE, YCTaHOBJICHHOM
JU1s1 Tpo(pecCuOoHaNbHBIX YYaCTHUKOB PpbIHKA LIEHHBIX Oymar.

IMpukazom ®COP Poccuu or 16 mapra 2005 r. Ne 05-3/m3-H
yTBepxkaeH [Topsaok JUIleH3UPOBaHUS BUIOB MpOdecCuoHaIbHOMN
NesATeJbHOCTY Ha PhIHKE LIEHHBIX Oymar'.

10. ®CDP Poccuu saBasieTcst penepaibHbIM OPTaHOM UCITOJTHU-
TEJIbHOU BJIACTH, OCYIIECTBISIOIUM (DYHKIIMU 10 TPUHSTUIO HOpMa-
TUBHBIX TPABOBBIX AKTOB, KOHTPOJIIO 1 HAA30pY B chepe GUHAHCOBBIX
PBIHKOB (32 UCKJIIOUEHUEM CTPaxXOBOU, 0AHKOBCKOW U ayAUTOPCKOM
nestenbHocTr). PykoBoactBo @CDPP ocymecrasier [TpaBuTenabCeT-
BO P®. ®CDP npoBoauT CBOIO AESITEIbHOCTh HEMMOCPEACTBEHHO U
yepe3 CBOM TeppUTOpUasbHbIE opraHbl’. Ee mpealiecTBEHHULA —
®KI1Ib 66uta o6paszoBana YkaszoMm Ipesugenta PD ot 1 utona 1996 r.
Ne 1009. TTonoxenue o PCDP Poccuu yTBepkIeHO TOCTAHOBICHU -
em IMpasutensctBa PO ot 30 nionda 2004 r. Ne 317°. ®CDOP — 1opu-
JAYECKOE JIULIO.

YuuThiBasi, 4YTO B OJHOM rocyaapcTBeHHoM opraHe — PCOP
Poccuu cocpenoroueHbl (YHKLUWMU M IO M3IaHUIO HOPMATUBHBIX
MpaBOBBIX aKTOB, W IO MPaBONPUMEHEHUIO, TIpeJjaraeTcs ero pe-

" BHA. 2005. Ne 22.

* Monoxenne o TepputopuanbHeIX opraHax ®COP yTBepxIeHO MpH-
KazoM OCDP Poccum ot 2 centabps 2004 r. Ne 04-445/m3-n // BHA.
2004. Ne 43.

> C3 PO. 2004. Ne 27. Cr. 2780; mocienHow peaakuuio cM.: IMocta-
Hosenue [IpasurensctBa PO ot 20 mapra 2006 . Ne 148 // C3 P®. 2006.
Ne 13. Cr. 1400.
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¢dopMupoBaHue — MpeoOpa3oBaHUE M3 E€IUHOJUYHOTO OpraHa B
KOJUIeTadbHbIN, yIpaBisieMblii coBeToM AupeKTopoB. CoBeTy nu-
PEKTOpOB, Kyla BOWAYT MpPEACTaBUTEIU WCHOJHUTEIbHBIX OpPraHOB
BJIACTU, MPOGECCUOHANBHBIX YUAaCTHUKOB PbIHKA ILIEHHBIX Oymar u
9MUTEHTOB, IUIAHUPYETCS TepeAaTb IMOJHOMOUYMSI 1O TMPUHSATUIO
HOPMAaTUBHBIX MPaBOBBIX aKTOB.

B ®enepanbHOM 3aKOHE O PhIHKE LIEHHBIX Oymar 3akperieHbl
¢yukunn OCOP (ocymiecTBisgeT pa3pabOTKy OCHOBHBIX HallpaBJie-
HUI Pa3BUTHUS PbIHKA LIEHHBIX OyMar U KOOpAMHALMIO AeSITeIbHO-
ctu deaepaibHbBIX OpPraHOB IO BONpPOCaM pETyJMpPOBaHUs PbIHKA
LICHHBIX OyMar M Ip. — CM. CT. 42), ee npaBa (KBaauduOupyeT HeH-
HBIe OymMaru M oIpenesiseT MX BUABI U Ap. — cM. cT. 44). Cruenyer
ocobo orMmeTuTh, 4TOo PemepanbHbIil 3aKO0H OT 28 mekabpss 2002 r.
nonoiaHun PenepalbHbIi 3aKOH O PBIHKE IIEHHBIX Oymar HOBOM
cT. 44', B COOTBETCTBUU C KOTOPOI B OOSI3aHHOCTHU (peaepaibHOroO
opraHa UCMOJHUTEIbHON BIACTU IO PBIHKY LIEHHBIX OyMar BXOIST
cienyoolue neicTBus:

a) obecrieynBaTh KOHGUASCHIMAIbHOCTDh MPEAOCTABISIEMON eMy
uHboOpMalMU, 3a UCKIIOUeHHEeM HH@OpMallMu, packpbiBaeMoil B
COOTBETCTBMU C 3akoHomaTeabcTBOM Poccuiickoit Pegepanuu o
LICHHBIX Oymarax;

0) Npu HampaBJeHUUW SMUTEHTaM, MPodeCCUOHAIbHBIM y4acT-
HUKaM pbIHKa LIEHHBIX OyMar U caMOperyJIupyeMbiM OpraHU3alUsIM
npodeccuoHalbHBIX YYACTHUKOB PbIHKA ILIEHHBIX OyMar 3ampocoB O
MpeaoCTaBlIeHUM MHOOPMAIlMM MOTUBUPOBAHHO OOOCHOBBIBATH He-
00XOMMOCTb TOJIyUdeHUs 3ampaliuBaeMoil MHGopMaIluu;

B) OCYIIECTBJISATh PErucTpalvio TOKYMEHTOB MpodecCuoHa b-
HBIX YYaCTHUKOB PbIHKA LIEHHBIX OyMar MU caMOperyaupyeMbix opra-
HU3alMil mpodecCHoHaNbHbIX YYAaCTHUKOB PbIHKA IIEHHBIX Oymar,
MoJJIeXallX PerucTpaluyd B cOOTBeTCTBUU ¢ PenepalibHbIM 3aKO-
HOM O PbIHKE ILIEHHBbIX Oymar, He mosfaHee yeM uepe3 30 mHelt c na-
Thl TIOJYYEHUS] COOTBETCTBYIOUIMX JOKYMEHTOB WIM TPEAOCTaBISThH
B YKa3aHHBI CPOK MOTUBMPOBAaHHBIN OTKAa3 B perMCTpalliu, ecliu
WHbIE CPOKM IJISl PerucTpaluu He ycraHoBieHbl DenepaibHbIM 3a-
KOHOM O pbIHKE 1IEeHHBIX OyMmar;

I') TpenocTaBisiTh B TeyeHue 30 JHeH MOTUBUPOBAHHBIE OTBETHI
Ha 3ampochl PUANYECKMX JUIl U TpaxkaaH Mo BOMpocaM, OTHOCS-
mumcd K komrereHuuu @COP.

11. PaznuuyHble BUObl NpodecCUOHATbHOU AESITEIbHOCTA TECHO
B3aMMOCBSI3aHbl, a €€ YUaCTHUKU MOCTOSIHHO B3aMMOJEHCTBYIOT Me-
Xmy co0oif, 4To OOBEKTMBHO OOYCIOBIMBAeT HajlWuMe IBYX IPO-
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onem. IlepBass — mpenenbl COBMEUIEHU B MpodeCCUOHATbHOU aesi-
TEJIbHOCTHU, T. €. BO3BMOXHOCTb BBITIOJTHEHUS OMHUM W TEM XK€ JIV-
IIOM pa3JUYHbBIX €€ BUAOB. Pemraercsi oHa AByMs TyTsaMu. Bo-
MepBbIX, BBEJEHUEM 3alpeToB Ha coBMelleHHe camum Denepalib-
HBIM 3aKOHOM O PbIHKE LIeHHBIX Oymar. Kak Mbl TOJbKO UTO BHIE-
JIV, OpPraHW3aToOp TOPrOBJIM Ha PBIHKE IEHHBIX Oymar B nuiie OH-
JIOBOI OMPXKU HE MOXET COBMEIAaTh 3TO ¢ MHBIMM BUAaMU Npodec-
CUOHAIbHOU JESITEIbHOCTU, 3a WCKIIYEHWEM JAeNO3UTapHOMI
NESITEIbHOCTU U NIESITEIbHOCTU IO OINPEACIEHUI0 B3aUMHBIX 00s13a-
TeabcTB. OcylllecTBAeHUE AeATENbHOCTH IO BEIECHUIO peecTpa He
JIOMyCKAeT €€ COBMEIIEHUsS C JIIOOBIMU APYTUMU BUAAMU TIpodec-
CUOHAJbHOW NEsAITEIbHOCTU Ha PbIHKE ILIEHHBIX Oymar. Bo-BTOphIX,
MpaBoO YCTAaHABJIMBATh OTPAHUYEHWSI HAa COBMEIIECHUE BUIOB JEsi-
TEJIbHOCTHU W ofepaluii ¢ eHHbiMU OyMmaramu PDenepanbHbIil 3aKOH
0 pbIHKe LeHHBbIX Oymar npegoctaBui @ COP.

Bropasi mpoGiemMa — BO3MOXHOCTb U HEOOXOJUMOCTh OpPraHU-
3allMOHHON WHTETpaluu CyObEeKTOB pa3lUYHbIX BUIOB Mpodeccuo-
HaJbHOM JeATeTbHOCTH Ha pbIHKe LieHHbIX Oymar. CorinacHo De-
JIepaJlbHOMY 3aKOHY O PbIHKE IIeHHBIX Oymar He meHee 10 mpodec-
CUOHAJIbHBIX YYAaCTHUKOB pPbIHKA I[EHHBIX Oymar BIIpaBe y4YpexXnaaTh
JIOOPOBOJILHOE CaMOpPETYJIUpyeMoe 00beAWHEHUE, (YHKIIMOHUPYIO-
lee Ha MPUHIUIIAaX HEKOMMEpPUYECKOW opraHu3anuu. Takue opra-
HU3allUM MPUOOPETAIOT CTAaTyC CaMOPEryaupyeMblX Ha OCHOBaHWU
muueH3un (paspeureHusi), BeigaHHoir @C®P. Ona Xe BIpase IO
OCHOBaHUSM, TMPEAYCMOTPEHHBIM 3aKOHOJATENLCTBOM Poccuiickoit
®enepalliu, aHHYJIMPOBATh BBIAAHHYIO JIMLIEH3UIO C 00s13aTeIbHBIM
ONny0IMKOBaHWEM COOOIEHUST 00 3TOM B CPEICTBaX MAacCOBOW WH-
dopmanuu. @CPP MoxeT Takke OTKa3aThb B Bblgauye paspelieHusl,
yCTaHaBJIMBAIOIIETO CTAaTyC caMoOperyaupyeMoil opranuzanuu. Mc-
YyepIbIBaIOIIMii TepeyeHb OCHOBAHWI MOMOOHOro OTKas3a IMpUBEACH
B cT. 50 PenepalbHOro 3aKOHA O PbIHKE LIEHHBIX OyMar, Hampu-
Mep, KOTAa W3 MPEACTABIIEHHBIX OpTraHU3aluMell JOKYMEHTOB YC-
MaTpPUBAETCS BO3MOXHOCTh JUCKPUMWHAIMU TpaB KIUEHTOB,
MOJIB3YIOIIMXCS yCIyTaMU YIEHOB OpraHu3aluu; HeoOOCHOBaHHAas
MUCKPUMUWHAIUS YWIEHOB OpraHuW3aliu; PEryJupoBaHUE BOIMPOCOB,
HE OTHOCSIIMXCSI K KOMIIETEHIIMU, a TOUHEee, He COOTBETCTBYIOIIMX
LeJISIM 1eSITeJIbHOCTU OpraHU3alluu.

llens caMoperynmupyeMbiXx oOpraHusanuii TMpodeccuoHaTbHbBIX
YYACTHUKOB PbIHKA LIEHHBIX OyMar — TMoBbllIeHHe 3¢hGHEKTUBHOCTH
CUCTEMBbI PETYJIUPOBAHUS PbIHKA LIEHHBIX OymMar U KOHTPOJISI Jesi-
TEJIbHOCTU MPO(ECCUOHATBHBIX €T0 YYACTHUKOB, a TAKXKE CHUXEHUE
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TrOCYyJAapCTBEHHBIX PACXOJOB Ha perylInpoBaHKe 3TOro peiHka. Mop-
MUpPOBaHWE OpraHM3allUil 11eJIecO00Pa3HO OCYIIECTBIATh IO OCHOB-
HBIM HaTllpaBJIeHUSIM NpodecCUOHATbHON AesTebHOCTU. YneHCTBO
B CaMOPETYJIUPYEMBIX OPTaHU3ALUSAX SIBISICTCS HEOOXOOUMBIM [JIst
BceX Mpo¢heCCUOHATbHBIX YYACTHUKOB PbIHKA, OCYILECTBISIONINX Te
BUIBI JESITEIbHOCTH, PETyINPOBAaHUE KOTOPBIX BXOAUT B KOMIIETEH-
LIMI0 COOTBETCTBYIOIIE CaMOperyJMpyeMoil OpraHu3alnu.

Bce moxombl camoperyavMpyeMoil OpraHM3alluM MCIOJb3YIOTCS
HUCKITIOUUTENIBHO IS BBIIMTOJIHEHUSI YCTABHBIX 3aad W HeE pacrpene-
NIII0TCA MexXny ee wieHamu. OpraHu3alys ¢ LeJNbl0 3alllUThl UHTE-
pecoB BJaAeNblieB LICHHBIX OyMar M IIpaB KIHMEHTOB Mpodeccuo-
HaJIbHBIX YYaCTHMKOB PHIHKA IIEHHBIX OyMar ycTaHaBIMBaeT IPaBH-
Jla OCYLIECTBIEHUSI TTPOGECCUOHATBLHON IeITeIbHOCTH, CTaHAAPThI
mpoheCcCUOHATbHON 3TUKU Ha PhIHKE LIEHHBIX Oymar, IpoBeIeHUS
orepaluii ¢ LeHHbLIMU OymMaramMu, a TakXe OCYIIECTBISIET KOHTPOJIb
3a COOMIONeHUEM 3TUX MPaBUJI M CTaHAAPTOB. B Kpyr mosHOMOUYMiA
CaMOperyIupyeMoii OpraHu3aluK BXOAAT Takke pa3paboTka yuel-
HBIX MPOrPaMM U TIJIAHOB, MOATOTOBKA AOJIKHOCTHBIX JIUI] M TIEPCO-
Haja OpraHu3alMii, MPOBOIAIIINX IPOMDECCUOHAIBHYIO IesITelb-
HOCTh Ha pbIHKE LIEHHBIX Oymar, omnpelnejieHue KBaduHUKaLIUKA yKa-
3aHHBIX JIUI ¥ BblIauya UM KBaTU(PUKALIMOHHBIX aTTeCTATOB.

12. 3a HapylleHHe 3aKOHOAATENbCTBAa O LIEHHBIX Oymarax ydact-
HUKU PbIHKA LIEHHBIX OyMar HeCyT Ipa)kIaHCKYI0, adMWUHUCTPATUB-
HYI0 WU YTOJOBHYIO OTBETCTBEHHOCTb. [locTtaHoBnenuneM I[IpaBu-
TenbcTBa P oT 12 aBrycra 1998 1. Ne 934 yrBepxneH ITopsaok Ha-
JIOXKEHUS apecTa Ha lieHHble Gymaru'.

OcHOBaHUS U MOPSIAOK IOPUANUYECKON OTBETCTBEHHOCTU IuU-
hepeHIUPYIOTCS MTPUMEHUTEBHO K OTACIBHBIM MPAaBOHAPYIIEHUSIM
U COBepIIMBINUM uX JuuaMmM. OH yCcTaHABIMBAETCS Pa3IMYHBIMU
MPaBOBBIMU aKTaMM, a Hamboliee MOJHO — caMuM PDeaepaibHbIM
3aKOHOM O pbIHKE LIEHHBIX OyMar, rae 3a)MKCUpOBaHBI MHOTHE CO-
CTaBBI MPaBOHAPYILIEHWI, Mepbl OTBETCTBEHHOCTU 3a KOTOpPbIE MPU-
MmeHsger @CDOP. Bromy mocBsieHa oTAeNlbHasA CT. 51 Ha3BaHHOIO
3aKOHa BO B3aMMOCBSI3U C JAPYTUMU CTATbSIMU.

Hamnpumep, B cr. 26 ®denepaabHOro 3aKOHA O PhIHKE LIEHHBIX OY-
Mar TOBOPUTCSI 0 HEIOOPOCOBECTHON 3MUCCHUM, TOA KOTOPOIl TTOHM-
MaloTCsl IeCTBUS, BhIpaXalolluecss B HApyIIEHUW YCTAHOBJIEHHOM
MpOLIeAYPhl 3MUCCUM, KOTOPHIE SIBJISTIOTCSI OCHOBAaHUSIMU JIJISI OTKa3a
PETUCTPUPYIOIIMMH OpraHaMM B PErMCTpalliM BbIITYCKA 3MUCCUOH-

C3 P®. J998. Ne 33. Cr. 4035.
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HBIX LIEHHBIX OyMar, MpU3HAHUs BBIMYCKA SMUCCHOHHBIX LIEHHBIX
Oymar HEeCOCTOSIBIIMMUCST WIN TPUOCTAHOBJIEHUSI SMUCCUU IMUCCHU-
OHHBIX 1IeHHBbIX OyMar. ®DenaepaibHblii 3aKOH oT 28 naekabpst 2002 r.
JOTMOJHWJI 3Ty CTaThl0 BaXXHBIM MOJOXEHHWEM O TOM, YTO CPOK MHC-
KOBOW MaBHOCTM [Jisi TPU3HAHUS HEACUCTBUTEJBHBIMU BbIyCKa
(IOTIOJTHUTEIPHOTO BBIMTYCKAa) 3MUCCUOHHBIX IEHHBIX Oymar, cie-
JIOK, COBEPIIEHHBIX B Mpoliecce pa3MelleHUsI 9MUCCUOHHBIX IE€H-
HBIX Oymar, U oTyera 00 WTOrax MX BbIIYCKa COCTAaBJISIET TPU Mecsila
C MOMEHTa PEeTUCTpalMi OT4yeTa 00 UTOrax BhIMycKa (IOMOJHUTEb-
HOTO BBIMyCKa) 3TUX LIEHHBbIX Oymar. B m. 3 cr. 51 Ha3BaHbl KOH-
KpeTHble Mepbl, npuMeHseMble @DCDP Kk HemO0OPOCOBECTHLIM 3MU-
TEHTaM: MPUOCTAHOBJIEHWE pa3MElIeHUs] TaKUX LIEHHBIX Oymar, Npu
HaJIMYWY MPU3HAKOB MPECTYIUIEHUsST — HallpaBieHUE MaTepuaioB B
OpraHbl MPOKypaTypbl U Jp.

ITpodeccruoHanbHBIM yYaCTHUKAM pBIHKA IIEHHBIX Oymar 3ampe-
IEHO MaHWIYJUPOBAaHUE I[[€HaMM Ha PbIHKE LIEHHBIX Oymar, Toj
KOTOPBIM TTOHUMAIOTCS JNEUCTBUSI, COBEpIIaeMble JJISI CO3IaHUST BU-
JIVUMOCTH TMOBBIIIEHUSI U (M) MOHUXEHUS LieH U (MUJIM) TOPTOBOM
aKTUBHOCTM Ha PBIHKE LIEHHBIX OymMar OTHOCUTEJNbHO CYUIECTBYIO-
1IEr0 YPOBHS 1IeH U (MJIM) CYIIECTBYIOIIE TOProBO aKTUBHOCTHU
Ha pbIHKE LEHHBIX Oymar, C LeJbl0 MOOYyAUTh MHBECTOPOB IMponaa-
BaTh WU TPUOOpETaTh MYOJIMYHO pa3MelllaeMbie U (WJIU) MyOJIUYHO
oOpalaemMble LIeHHbIE OymMarv W TOHYXIaTh K TMOKYMKE WX Mpona-
XK€ IIeHHBbIe Oymar IMmyTeM TpeACTaBICHUS YMBIILUIEHHO MCKaXXE€HHOM
nHbOpMaAIlUM O LIEHHBIX OymMarax, 3MUTEHTaX d3MMUCCUOHHBIX ILIEH-
HBIX Oymar, lieHaX Ha ILIeHHble OyMaru, BKJo4asgs WHGOpPMaLUIO O
pekname. CoBepllieHUE YKa3aHHBIX IEHMCTBUI Bie4yeT MPUMEHEHUE
CAHKIIMU, MPEeIyCMOTPEHHBIX IJISI WICHOB CaMOPETYJIMPYEMbIX Opra-
Hu3auuii. PakT MaHUITYJIUPOBAHUS LIeHAMM Ha PbIHKE ILIEHHBIX Oy-
Mar mpu3HaeTcsl B cyneOHOM Mmopsiake (moapodHee cMm. I. 2 cT. 51
®enepalbHOTO 3aKOHA O PHIHKE LIEHHBIX Oymar).

B oTHomeHUM U1, OCYIIECTBISIONUX MPOMECCUOHANTBHYIO €S-
TEJIbHOCTh Ha PbIHKE LIEHHBIX Oymar 0e3 JIMIeH3UI, CAaHKIUU Tpe-
JYCMOTpPEHHI 1. 6 cT. 51.

Oco0o0 BbII€IEHAa OTBETCTBEHHOCTh 3a HEJOOPOCOBECTHYIO DPEK-
gamy (cm. 1. 7 cT. 51).

ITpodeccuoHanbHble YyYaCTHUKM PBIHKA LIEHHBIX OyMar U 3Mu-
TEHTBhl LIEHHBIX OyMar, a TakKe WX JOJKHOCTHBIE JIUIla UMEIT mpa-
BO Ha oOxayoBaHue aeiictBuit @CDP mo mpeceyeHUI0 HapylIeHUIA
3akoHojJaTeabcTBa Poccuiickoii @enepaliuu O ILIEHHBIX OyMmarax W
MPUMEHEHUI0O K HUM Mep OTBETCTBEHHOCTH.
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13. B KoAIl P® BkioyeH psa KOHKPETHBIX COCTABOB aIMWHU-
CTPaTUBHbBIX MPaBOHAPYILICHUM, CBI3aHHBIX ¢ (DYHKIMOHUPOBAHUEM
pbIHKa HeHHBbIX Oymar. Mx cyObekTamm, Kak ITpaBUJIO, SIBJISIIOTCS
npodeccuoHalbHble YJaCTHUKN PBIHKA ILIEHHBIX OyMar 1 SMUTEHTHI
(cMm. cr. 15.18—J 5.24). TlpuBegemM B KadecTBe MpUMepa HapylleHUE
TpeOOBaHUII 3aKOHOIATENIbCTBA, KACAlOIIUXCS IMPEACTaBIACHUS WH-
dopManuMu Ha pbIHKE LIEHHBIX Oymar. IIpodeccrnoHanbHBIN y4yacT-
HUK TIPEACTaBIsSIeT OTYSTHOCTh B OJHY M3 CaMOPEryJIMpyeMbIX Opra-
HU3alMi, YICHOM KOTOPBIX OH SIBJSIETCSI, M HECET OTBETCTBEHHOCTh
3a HEJOCTOBEPHOCTHL coobiaeMbix cBeaeHuit. B @ CDOP oryeTHOCTH
MpPEICTaBIISIETC B OyMaXKHOIl M B 2JICKTPOHHOM (hOopMe Ha MarHUT-
HBIX HocuTensx (muckerax). HempeacraBieHue 3MUTEHTOM WIM
npodeccuoHaIbHbIM YYaCTHUKOM DPbIHKA LIEHHBIX OyMar MHBECTOPY
no ero TpedOBaHUIO MPEAYCMOTPEHHON 3aKOHOIATEILCTBOM MHQPOP-
Mauuy Jubo MpeiacTaBiIeHUE HEIOCTOBEPHONM HMHGMOpMAILMK Bl€YeT
HaJOXeHWe aIMUHUCTPATUBHOTO IuTpada Ha MOJKHOCTHBIX JIUII B
pasmepe ot 20 go 30, a Ha ropugndeckux jun — oT 200 mo 300 mu-
HUMaJIbHBIX pa3MepoB oruiathl Tpyga (4. 1 cr. 15.19 KoAIl P®).

Bce nena 00 aagMHHMCTPATHBHBIX TMPABOHAPYHIEHMAX MO ITOBOIY
LICHHBbIX OyMar paccMaTpuBaioT (deaepajbHbIii OpraH UCHOJTHUTE/b-
HOI BJIACTH, YNOJHOMOYEHHBI# B 00J1aCTM pbIHKA LICHHBIX Oymar, u
ero TeppuTopualibHblie opraHbl. B Hacrosiiee BpeMst 310 PCDP u
ee TePPUTOPUAIbHbIC ITOAPa3ICICHUS.

14. Bpen, mpuuMHEHHBI B pe3yjbTaTe HapylleHUs 3aKOHOIa-
TEJbCTBA O LIEHHBIX OyMarax, MOMJIEKUT BO3MEIIEHUIO B MOPSAKE, yC-
TaHOBJICHHOM TIpakKJIaHCKUM 3aKOHOIATEJIbCTBOM. YTOJIOBHAsl OTBET-
CTBEHHOCTb 3a IPECTYIUICHUSI, COBEPIIICHHbIC MO MOBOMY LICHHBIX OY-
mar, npeagycmorpeHa YK P®: cr. 185 (3moymorpebiieHust mpu
SMUCCHUM LIEHHBIX OyMar, cT. 185' (3710CcTHOE YKIOHEHME OT MPenoc-
TaBJCHUsI UHBECTOPY WJIM KOHTPOJMPYIOIIEMY OpraHy MHMOpMaluu,
onpeneieHHOM 3aKoHoaaTebcTBOM P® o 1ieHHBIX Oymarax), cr. 186
(M3roToBIcHME WIM COBIT MOAACIBHBIX IeHEr WIM LIEHHBIX OyMar).

15. CBoeoOpa3HbIM YYaCTHMKOM pBIHKA ILIEHHBIX Oymar, IIOI-
otyeTHBIM DCOPP, sBnasgeTcs aKUMOHEPHBIH WHBECTUIIMOHHBIN
GOHI — OTKPBITOE aKIIMOHEPHOE OOIIECTBO, CTaTyC KOTOPOTO OIIpe-
nesieH DenepalbHbIM 3aKOHOM OT 29 Hos16pst 2001 r. Ne 156-D3 «O6
WHBECTULIMOHHBIX GoHaax» . I[lonoxeHus PenepaibHOro 3aKoHa

"' C3 P®d. 2001. Ne49. Cr. 4562; mocnenHioo penakuuio cm.: Pene-
paibHBIi 3aKoH oT 15 ampens 2006 r. No 51-d3 // C3 P®. 2006. Ne 17.
Y. 1. Cr. 1780.
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«O06 aKIIMOHEPHBIX OOIIECTBAX» PACTIPOCTPAHSIOTCA U HA aKLIMOHEP-
Hble MHBECTULIMOHHBIE (POHABI C YUYETOM OCOOEHHOCTEH, YCTaHOB-
JneHHbIx PenepalbHbIM 3aKOHOM OT 29 Hos6ps 2001 r. Mckirouun-
TeJIbHBIN MpeaMeT AeITeIbHOCTH 3TUX (DOHIO0B — WHBECTUPOBaHUE
WMYLIECTBA B LIEHHbIE OyMaru M HEKOTOPbIe MHbIe 00BEKTHI. Jlpyrue
BUIIbI JESITEIbHOCTU OHM OCYIIECTBJISITh HE BIIpaBe.

MMy1iecTBO aKIIMOHEPHOTO MHBECTUIIMOHHOTO (DOHAA Monapas-
NeJisieTCsl Ha MMYLIECTBO, MpeaHa3HauYeHHOe JUIsi UHBECTUPOBAHUS
(MHBECTULIMOHHBIE PE3ePBbI), U UMYILECTBO, MpeaHa3HaUYEHHOEe IS
obecrnieyeHuUsl AESITEIbHOCTU OPraHOB YIpPaBACHUS U WHBIX OPraHOB
¢doHma. MHBeCTULIMOHHBIE Pe3ePBbl aKIIMOHEPHOTO MHBECTUILIMOH-
Horo ¢oHAa (Tak Ha3blBaeMble aKTHUBbI) JOJKHBI OBITh MepenaHbl B
NIOBEpUTEJIbHOE yMpaBjieHUe ynpaBisoolleii komnaHuu. B ciyuae
3aKJII0OUYeHUs yIpaBisiiolleil KOMIIaHWEl NOoroBopa o Iepenaye ei
MOJTHOMOYMI €AMHOJIMYHOIO UCHOJTHUTEbHOIO OpraHa aklMOHep-
HOTO MHBECTULIMOHHOTO (hOHIa YIpaBisiollas KOMIaHUs Mpuoope-
TaeT mMpaBa U HeceT O0SI3aHHOCTHU IO YIPaBIEHUIO aKTUBAMM aK-
LIMOHEPHOTO MHBECTUIIMOHHOTO (pOHIA Ha OCHOBAHUM YKa3aHHOTIO
JIoroBopa.

®enepaibHbIM 3aKOHOM OT 29 Hos16pst 2001 T. MoapoOHO ypery-
JIUpOBaH cratyc U apyroro nonotyeTHoro ®CPP MHBECTULIMOHHO-
ro ¢oHga — IaeBOro, IPEeACTABISAIONIETO CO00il 000COOJECHHBIN
MMYIIECTBEHHBbI KOMILUIEKC, KOTOPBIi HENMOCPEeACTBEHHO HEe eCTb
opuandyeckoe auno. Opuauuyeckum JULOM SIBASETCS yNpaBisio-
1asi KOMIMaHus MaeBoro MHBECTULIMOHHOTO (hOHa.

HMMylliecTBO KOMIUIEKCAa COCTOMT M3 JBYX YacTeli: a) MMyIIecTBa,
MeperaHHOTO B JOBEPUTEIbLHOE YIpaBieHUE yNpaBisiolleil KoMma-
HUU yupenutesieM (yUYpeAuTEIsIMU) NOBEPUTEIbHOTO yIpaBIEHUS C
yCJIOBME€M OOBENUHEHUS] 3TOr0 MMYIIECTBA C MMYIIECTBOM WHBIX
yupeauTesiell TOBEPUTEJIbLHOTO yNpaBieHUs ; 0) MMyllecTBa, IMOJy-
YEeHHOTO B MpPOILIECCe TAKOTO yMpaBjJeHUsI, 10Jis1 B MpaBe COOCTBEH-
HOCTU Ha KOTOpOE yIO0CTOBepsieTCs LIeHHOM OyMmaroii, BblaaBaeMoii
YHOPAaBJISIIOLIE KOMIIAHUEMN.

§ 3. Nndopmamusi. IlepconanbHbie JaHHbIE.
Ciy:ke0HAsl 1 KOMMEPUYECKAsI TATHA

1. UadopManuss — oaHa U3 CaMBIX IIMPOKKUX KATETOPUIiA, BbIpa-
OOTaHHBIX YEJIOBEYECTBOM B XOIEe IMO3HAHMSI OKPYKAIOIIEro Mupa U
MIPOUCXOISIINX B HeM uM3MeHeHU. CHopMyIupoBaHbl pa3IndHbIC
ee ompeacicHMsI. B meiicTByOIIEeM pPOCCUICKOM 3aKOHOIATEIbCTBE
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ungopmayus paccmampusaemcs Kak céederust (cooobuienust, 0arHle)
Hezasucumo om @opmbl ux npedcmasenuss. UHbIMM CIIOBAMHU, CBElIC-
HUS 000 Bcex U 000 BceM. XO3SIMCTBYIOIIUE CYOBEKTHI MOCTOSIHHO
HaXoIsITCsl B MOpe caMoil paznnyHoil nHdopMmauuu. O6beM ee To-
HUCTUHE HEO00O3pUM U TMOCTOSTHHO BO3pacTaeT, 4YTo AejIaeT IMepBeii-
IIMM yCJIOBHUEM paboThl ¢ nHpOopMaleil BooOIle U TpaBOBOTO pery-
JIMPOBAHUS B YaCTHOCTU €IMHOOOpa3HOE OTpakeHUe M aieKBaTHYIO
KJaccU(UKALINIO OOIIECTBEHHBIX OTHOLIEHMWIA, KOTOPHIE CKJIaJbIBa-
I0TCS TI0 TOBOAY TOMCKa, ITOJyYeHHUs, Mepeaadu, MpOM3BOACTBA,
pacrpocTpaHeHUs, o6ecIieueHusI, 3alUThl UH(POPMALIUK U TIpUMe-
HEeHMST MHGOPMALIMOHHBIX TEXHOJIOTHA.

Kak ¢pyHmameHTanbHast IeHHOCTh MH(MOPMAaIMS OTHECEHA K YHC-
JIy KOHCTUTYLIMOHHBIX MPaB U CBOOO/ YesloBeKa M TpaxkaaHWHa (CM.,
HampumMmep, cT. 23, 24, 29 Konctutyuuu P®). KoHcTutyuus, mex-
IyHapoIHble 1oToBOphl P® jiexxat B 0OCHOBe 3aKOHOAATEIbCTBA 00
UHOOpMALIUY, BKIIOYAIOIIETO HOPMBI Pa3IMYHBIX OTpacjeil mpaga.
®DenepaibHbIe 3aKOHBI, OMOCPEAYIOLINE OTHOIIEHUS IO TTOBOAY MH-
dopmanmm, o00pa3ylOT BEpTUKAIbHO WHTETPUPOBAHHYIO CHUCTEMY.
«OtkpoiBaeT» cucremy MDegepanbHbiii 3akoH ot 27 wmionsg 2006 r.
Ne 149-®3 «O6 nHdpopmaLuu, MHGOPMALIMOHHBIX TEXHOJIOTHUSIX U O
3aiuTe nHGopManun»' (nanee — DenepaibHblil 3aKoH 06 nHMOpPMa-
LIMK), PETYIUPYIOIIN BCe OTHOIIEHUS! — YacTHbie M MYyOJIUYHbBIE,
00BEKTOM KOTOPHIX SIBJIsIeTCSI MHGopMaLus. McKioueHne cocTaBiisi-
0T OTHOIIEHUS, CBSI3aHHBIC C OpraHU3alueil U AesTeIbHOCTBIO
CpPeACTB MaccOBOM MH(pOpPMAIIUU U XpAaHEHUEM U HCITOJIb30BaHUEM
apXUBHBIX (DOHIOB, TIe NEUCTBYIOT COOTBETCTBYIOLIME (elepalbHbIe
3akoHHI (3akoH P® ot 27 mekabpss 1991 r. Ne 2124-1 «O cpenctBax
MaccoBoii nHdopmauun»' 1 DenepanbHblil 3aKOH OT 22 OKTIODPS
2004 r. Ne 125-®3 «O6 apxuBHOM nefie B Poccuiickoit Deneparin»’).

2. Ansa Bcero MaccuBa MH(popMaluu 00Jibllioe 3HAYEHNE UMEIOT
noJioxkeHust MenepalbHOTO 3aKOHA 06 MHMOPMALIMU, OTHOCSIIUECS
K ee kimaccupukannu. Kiaccmbukanumsg B 3aBUCMMOCTHA OT IIeJei
OCBOEHUS MH(OPMaLUU TPOBOAUTCS II0 PA3IUYHBIM KPUTCPUSIM
(cM. ct. 5 DenepanbHOro 3akoHa 06 nHGopMauuu). C TOYKM 3peHMUSI
MPaBOBOTO PETYJUPOBAHUS BaXKHEHIIUM U3 HUX SIBJISIETCSI KaTeropust

' C3 P®. 2006. Ne 31. Y. 1. Cr. 3448.

? Begomoct P®. 1992. Ne 7. Cr. 300; nocneaHion peaakuuio cM.: De-
JIepajbHbIi 3aKOH OT 16 oktsops 2006 r. Ne 160-d3 // C3 P®D. 2006.
Neo 43, Cr. 4412.

> C3 P®. 2004. Ne 43. Cr. 4169.
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noctymna. I[To atomy Kputepuio nHGOpMalus NoapasaeisieTcs Ha JIBe
rpynmnbl. B mepByto BXoauT oOuieqocTynHast nHdopMaius, 10CTyNm K
KOTOpOil He orpaHuueH. JIobas mpeanpuHUMaTe/bCcKasi opraHu3a-
1IYsl, HallpuMep, BIIpaBe U3 COCTaBa Takoi MHMOPMAIUM IMOJIydyaTh
0e3 BCSIKMX OTpaHUYEHUN JI0Oble CBEIEHUS, B YaCTHOCTU, OT opra-
HOB rOCylapCTBEHHOU BJIACTU U MECTHOI'O CaMOYIpPaBI€HUS — WH-
¢dopMalrio, HETTOCPEICTBEHHO Kacalollylocs ee MpaB U 00si3aHHO-
cTell, a Takke HeOOXOAUMYIO JJIsI B3aUMOAEUCTBUS C HUMU TIPU OCY-
ILIECTBJIEHUMW CBOEW YCTAaBHOW AESATEIbHOCTU.

Hukakux cepbe3HbIX Mpo0ieM B OOpalleHUU C OOIIEeTOCTYIMHOMN
nHdopMalnueit He 3apUKCUPOBAHO HU B TEOPUU, HU B MPEATIPUHU-
MaTejbCcKoi npakTuke. MHaye oOCTOUT neyio ¢ nHdopmMaiueit, Bxo-
JSIe B Tpyrmy orpaHWyeHHOro goctyna. Cienyer mpexjae BCero
MOJYEPKHYTh, YTO OTPAaHUYEHUST JOCTyIa K MH(POpMalUuKU BBOISITCS
TONBKO (erepalbHBIMU 3aKOHAMU U TOJBKO B TOW Mepe, B KaKoiu
39TO COOTBETCTBYET KOHCTUTYLIMOHHBIM YCTAHOBJIEHUSIM O BO3MOX-
HOCTSIX U TIpeNesiax orpaHUYeHUsT MpaB U CBOOOJ YeJIoBEKa U TIpax-
nanuHa (cM. 4. 3 cr. 55 KoHctutyuuu P®, 4. 1 c1. 9 ®enepanbHoro
3akoHa 00 mHpopmauuu). MHpopmauuss orpaHMUEHHOro J0CTyma
objlagaeT KayeCTBOM KOH(PUIACHLUAJIbHOCTU: JMIO, IOJYYUBIIEE
JIOCTYII K HEW, He BIIpaBe MepeaaBaTh Takylo MHOOPMAIMIO TPETbUM
nuiaM 0e3 corjacusi ee odsamaress.

3. 1 31ech MBI BBIXOAMM Ha CJIOXHYIO MpoOieMy Kjiaccuduka-
MU WH(POpMalLMU TI0 CTENEHU e KOHDUIEHIMATbHOCTH, T. €. CEK-
perHocTH. PeaepanbHbIil 3aKOH 00 MHMOPMALIUK B Yucie KOHDU-
JeHIMaNbHOW WHGOpPMALIMU Ha3bIBaeT TOCYJAPCTBEHHYIO TallHY,
npodeccruoHaNbHYI0 TallHYy U HEKOTOpbie Apyrue ee Buabl. Mcuep-
MBIBAIOIIET0 UX MEePEeYHsI OH He MPUBOAUT, a JIUIIb 3aKpersieT 00-
mee npaBuio: deaepaibHBIMU 3aKOHAMU YCTaHABIMWBAIOTCS yCJIO-
BUSl OTHECEHUS MH(MOPMAIIUU K CBEACHUSIM, COCTABIISIIOIIUM Ty WU
WHYIO TaliHy, 0053aTeJIbHOCTh COOJIIOAEHUSI KOHDUASHIIMATbHOCTU
Takou MHGpOpPMAIIUU, a TAKXKEe OTBETCTBEHHOCTD 3a €€ pa3rjialleHue.

IMocnenuuit n3 Takux egeparbHbIX 3aKOHOB — OT 27 mtojst 2006 T.
Ne 152-®3 «O mepcoHalbHBIX JaHHBIX» BCTYNWJI B CUy B (peBpaje
2007 r. 3HaTh ero HeEOOXOAMMO KaXIOMY IPEANPUHUMATENIO, Kax-
JIOMY TOCYIapCTBEHHOMY U MYHUIMITAJILHOMY CIyXalleMy, OyKBaslb-
HO BceM rpaxaaHaMm. PaHee peryinpoBaHW€ OTHOILIEHUU 1O MOBOAY
MEPCOHAIbHBIX TaHHBIX UMeio MecTo B TK P® (ct. 85—90) u pac-
MPOCTPAHSIIOCh TOJBKO Ha TepCOHaJbHbIE JaHHbIe paboOTHUKA,

' C3 P®. 2006. Ne 31. Y. 1. Cr. 3451.
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BKJTIOYAloNne MHOOpMAIN0, HEOOXOMUMYIO paboTOmaTe o, B TOM
qucie TMpeANpUHUMATENI0, B CBSI3U C TPYAOBBIMM OTHOINECHUSIMHU U
KacaloIlyrocsl KOHKPETHOro paboTHUKa. Temephb peXuM IepCcOoHaThb-
HBIX JaHHBIX paclpocTpaHeH Ha KaXIoe OTAeIbHOe (hH3MIecKOoe JTH-
10 — cyObeKTa TepCOHANBHBIX HaHHBIX, a TOX IepPCOHATbHBIMU
MaHHBIMM TTOHUMaeTcs JIro0ast MHGOopMaIlns 0 HeM: (paMIIus, uMs,
OTYECTBO, JaTa M MECTO POXICHHMS, aipec, CEMEWHOe, COIMaTbHOe 1
MMYIIeCTBEHHOE TTOJIOKEHNE, TOXONbl M T. I. B cmenmanbHyIo KaTe-
TOPUIO TIEPCOHATBHBIX TaHHBIX BHIIEICHBI CBEICHHSI O PAcoBOM U
HAIlMOHAJIBHOM MPWHAIIEKHOCTH, TTOJTUTUISCKHUX B3IJISIIaX, COCTOS -
HHMH 3T0POBBSI, THTUMHOM XU3HU, CyIUMOCTH. [lepcoHaNbHBIC TaH-
HBbIe, KPOME OOIIETOCTYITHBIX, OTHOCSITCS K KOH(MUICHIIMAIbHBIM.
Ho m B o06mmenocTymmHble WCTOYHUKU TEPCOHANBHBIX TaHHBIX —
CIIPaBOYHUKM, aIpecHble KHUTH U T. II. TIEPCOHAIbHBIC TaHHbBIE MO-
TYT TTIOMEIIAaThCs TOJBKO ¢ TMUCHBMEHHOTO COTJIACHS WX CyOBeKTa.

3aKoHOIAaTeJIbHO CTPOTrO periaMeHTUPOBaH MOPSA0K 00paboOTKU
MepCOHAbHBIX TaHHBIX (COOp, XpaHEHUE U T. 1.) onepaTopamu (op-
raHaMy TOCYJApCTBEHHOM BJACTM M MECTHOTO caMOyIpaBJeHMUs,
IOPUANYECKUMU U (DU3UUYECKUMU JULAMM, BKJIIOYasl XO3SIMCTBYIO-
IIKNX CYOBEKTOB), OTBETCTBEHHOCTH 3a €ro HapyueHue. B cT. 15 Pe-
nepaibHOro 3akoHa «O MepcoHaIbHBIX JaHHBIX» 3aKperieHbl IpaBa
CyOBEKTOB MEPCOHATBbHBIX JaHHBIX MpU 00pabOTKE WX MEepPCOHAb-
HBIX JAHHBIX B LEJsIX MPOIBUKEHUS TOBApOB, pabOT, YCIYr Ha PbIH-
Ke. YIOJHOMOYEHHBIM OpPraHOM IO 3allUTe CYObEKTOB MEPCOHAIb-
HbIX JaHHBIX oOIpeaeseH (eaepaibHbIii OpraH MCMOJHUTENbHOMN
BJIACTU, OCYLIECTBIMIOIINKA (GYHKUMU TO KOHTPOJIIO U HAa30py B
chepe nHGOPMAIIMOHHBIX TEXHOJOTUI U CBS3MU.

®dusznyeckue Julia, SBASIOUIAECS XO3IUCTBYIOIIMMU CyObeKTa-
MM, 3aHsITble B OpraHax yIpaBjJeHUs] MpelnpuHUMATEIbCKUX Opra-
HU3aLU, HaXOmSTCS C MEepCOHaJbHBIMU AAHHBIMM B CBOEro poja
MPSIMBIX M OOpaTHBIX CBS3SIX: HUKTO He BMpaBe pasriainiaTh Takue
NlaHHbIE O HUX, PABHO KaK M OHU He BMpaBe pas3rjaliaTh WU3BECTHBIC
UM TIepCOHabHbIE JaHHbBIE O CBOMX pPabOTHMKaX, MapTHepax, KJu-
eHTax W Japyrux (pusndeckux aunax. PegepaibHbiil 3akoH «O mep-
COHAJIBHBIX JaHHBIX» 0CO00 OOpallleH K pabOTHMKAM CPEeICTB Mac-
COBOIl MH(pOpMaLIUU, JIOOSIIMM 3arsIblBaTh B «3aMOYHYIO CKBa-
XKMHY» JBepHu, 3a KOTOpPOW HaXoAsATCsl MOMYJspHble MOJUTHUKH,
apTUCThI, W 3aTeM TOBECTBOBaTbh 00 YBUAEHHOM B CBOMX MyOJMKa-
LIMSIX W YCTHBIX BhICTyIUleHUsiX. Ele pa3 Ha BhICIIeM rocyaapcTBeH-
HOM YpOBHE MOATBEPXkIEH 3alpeT Ha TMOAOOHbIE aKLIMW U TapaHTU-
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pOBaHO IpPaBO KaXXIOro Ha HEMPUKOCHOBEHHOCTb YaCTHOM XXU3HMU,
JUYHYIO, CEMEMHYIO U UHYIO TaliHYy.

4. CnyxebOHasi 1 KOMMepuecKas TaliHa SIBISIOTCS Pa3HOBUIHO-
CTSIMU KOH(MUAeHIIMaTbHON MHGMOPMAILMU, HaXOAIIIUMUCS B cepe
neiictBust @enepanbHoro 3akoHa 06 nHpopmanuu. Cratbs 139 T'K
P® oTHOCHUT UX K 00BEKTaM TpakaaHCKUX mpaB. OOIeCTBEHHbIE OT-
HOIIIEHUS IO MOBOAY CAYXXEOHOI U KOMMEpUYeCKoll TailHbl BO3HMKa-
0T y obJiamaroniyx e GU3NYeCKUX U IPUANYECKUX JIMIL MEXIy CO-
00i1, ¢ UMEIOIIMMHU JOCTYN K Hell pabOTHUKAMU, C OpraHaMu Irocy-
NapCTBEHHOUW BJacTA M OpraHaMyd MECTHOIO caMOYIIpaBJeHUs.
Bormpochl ciiyXeOHOM M KOMMEPUYECKOUW TallHbl HAaXOmSIT OTpaxkeHUue
NpPaKTUYECKMU B KaxXIoM ¢deaepalbHOM 3aKOHE, CBSI3aHHOM C pery-
JIMpOBaHUEM MpeANpUHUMATEIbCKON NesaTeJbHOCTU. Bcero B aToit
chepe, Mo moacyeTaM cIieLIMaJUCTOB, AceicTByeT O6ojee 100 3aKOHO-
JaTeIbHBIX ¥ MHBIX HOPMATUBHBIX MPABOBBIX aKTOB'. DTU aKThl CO-
JiepxKaT ABe TPyIIbl MPaBOBBIX HOPM: pacIlpOCTpaHsIOIIMecs Ha CIy-
JKEOHYI0 M KOMMEPUYECKYI0 TalflHy B 1I€JIOM U JMIIb Ha OTIEJIbHBIX
YYaCTHUKOB KOH(MpUASHIMAIbHBIX MH(POPMAIIMOHHBIX OTHOILIEHUH.

CornacHo ct. 139 'K P® xoHkpeTHasa mHbopmaluus objagaet
Ka4eCTBOM CJIYXXKEOHOW MM KOMMEPYECKOM TailHBl MpPH HaJIWYUK
OIHOBPEMEHHO TpeX IMPU3HAKOB. Bo-TIepBBIX, €C/iM OHa MMeeT Aeii-
CTBUTEJIbHYIO WJIM TOTEHIIMAJIbHYI0 KOMMEPYECKYIO LIEHHOCTh B CH-
JIy HEM3BECTHOCTH €€ TPEThUM JUlLaM. DTO O3HayaeT, 4YTo MHOp-
MaIusi He TOJIbKO HOBa, OpUTMHAaJlbHA, HO M MMEET B HAcCTOsIIee
BpeMsI MJIM MOXET IIPUOOPecTr B OyaylieM IMOTPEOUTEIbCKYIO CTOM-
MOCTb, T. €. SIBJISETCS TOBApOM, MPEACTaBIISIET MHTEPEC ST CyOBheK-
TOB KOMMEPYECKOM MEATEIbHOCTH, MOXKET BBICTYIIaTh IIPEAMETOM
KyIUIM-TIpOAaXku, oOMeHa WM MHOTro oOpallleHus Ha pbiHKe. Bo-
BTODBIX, €CJIM K Heil HET CBOOOIHOIro AOCTyNa Ha 3aKOHHOM OCHO-
BaHMHU, T. €. oOsamaTenb HOOpMaMK He 00s3aH IPEACTaBIISITh e
(Bo3Me3nHO WM 0€3BO3ME3IHO) JMIlaM, HYXIAIOIIUMCSI B TaKoOit
uHdpopmanuu. B-TpeTbux, eciu objagatesb MHGOPMALUU TTPUHU-
MaeT MEphl K OXpaHe ee¢ KOH(pUICHUMAJIbHOCTHU: HE pas3rjiallacT B
cpencTBax MaccoBOi MHGOpMallMM, HE MOMeEIlaeT Ha CTeHaaX, B
pexyiaMe, He XpaHUT B OOIIEAOCTYIIHBIX MeCTaX M T. I1. Takum obpa-
30M, CJyKeOHasd M KOMMepYecKas TailHa ecTh OXpaHsAeMoOe 3aKOHOIAa-
TeJIbCTBOM NMPaBO MHIMBMIYAJIbHBIX NpeANpUHUMATENEH, KoMMepye-

' Cwm.: Taitna. Kommepueckast. Chyxe6Had. ocymapcrBenHas: C6op-
HMK HOPMAaTMBHBIX TIpaBOBBIX akToB Poccuiickoit ®enmeparmu / CocrT.
A. B. Kosomuey. M., 2001.

10 KunuHcknii "TIpeanpuHuM.mpaso”
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CKHX ¥ HEKOMMEPYECKHX OPraHu3almii Ha 3aceKpeuuBAHUE CBEIECHMIl O
CBO€li MPOU3BOJCTBEHHOI, IKOHOMUYECKOH M (PMHAHCOBOIl NesATeNbHO-
CTH, KOTOpbI€, CTAB M3BECTHbIMH KOHKYPEHTAM WM HMHbIM NOCTOPOH-
HAM JIMIIAM, MOTYT TNPWYMHUTH MATEPHAJBHBIA W (WJIM) MOPAJIbHBI
Bpell NMEePBOHAYAIBHBIM 00JIAIATENISIM 3THX CBEICHMIA.

Ilpu peuieHUU BOIIpoca O KOMMEPUYECKOW U CIyXXeOHOU TailHe
WHAWBUAYyaJIbHbIE MPEANIPUHAMATEIN U IOPpUANYECKHUE JUlla HEepea-
KO CTaJKMBAIOTCSI C deyms npobaemamu. Ilepeas BBI3BaHA TEM, UYTO
OHM MOTYT OKa3aTbCs oOjlamaresiMi (COOCTBEHHMKAMM) WHGOpPMa-
LIMOHHBIX PECYPCOB, COAEPXKAIIMX CBEAECHUSI, OTHOCSIIUECS K TOCYy-
napcTBeHHoOM TaiiHe. IlocinenHsisgd, KaKk U KOH(pUIEHIMAJIbHAs UH-
dopManms, BXOAUT B KATETOPUIO OTpaHUYEHHOTO AOCTYyIa, HO C 0O-
JIce CTPOTHM TIPaBOBBIM pexXnuMoM. OTHOIICHMS, BO3HUKAIOIINE B
CBSI3Y C OTHECEHUEM CBEIEHUM K rocygapCTBEHHOI TailHe, MX pac-
CeKpeUMBaHUEM M 3aIIUTOMN, perynupymoTrcs 3akoHoM P® ot 21 uio-
st 1993 1. Ne 5485-1 «O rocynapcTBEHHOIl TaitHe»'.

IlepeyeHb cBelleHUI, KOTOpble MOTYT OBbITh paclieHEHbI KakK ro-
cymapcTBeHHasI TaiiHa, maH B cT. 5 3akoHa PP «O rocymapcTBeHHOM
TailHe». IlepedyeHb BKIIOYAeT CBEAEHUSI B BOEHHOU 00JlacTU, B 00-
JIaCTU 9KOHOMMKHU, HAyKM U T€XHUKHU, B 00J1aCTU BHEIIHEH MOJIUTU-
KM U 9KOHOMHUKM, B 00OJJaCTU pa3BelbiBaTEJIbHOU, KOHTppa3BeablBa-
TEJbHOW U OMEepaTUBHO-PO3BICKHOU nesATeIbHOCTU. Eciau cBeneHus,
OTHECEHHBIC oOyamaTeeM (COOCTBEeHHMKOM) WHGOpMAIUU K CITy-
XKeOHOM MJIM KOMMEpUYECKOI TalHe, KacalTCs TroCydapCTBEHHOM
0€30MacHOCTU M MOAMNANAIOT TMOJ yKa3aHHbIM MepeyeHb, TO KOMIIe-
TEHTHBII TOCYIapCTBEHHbIN OpraH BIIpaBe NMPUHSTH pellieHue 00 OT-
HECeHNUHM MX K rocydapCTBEHHOM TaliHe.

MarepuanbHbiii yiiepd, HAHOCUMBbIN COOCTBEHHUKY MH@OpMa-
MU B CBSI3U C €€ 3aCeKpeyrBaHNWEM, BO3MEIIIAETCSI TOCYyIapCTBOM B
pasMmepax, oIpenessieMbIX B TIOTOBOPE MEXIY OpTaHOM TOCyIapCTBEH-
HOH BJIaCTH, B PacCIOpSIKCHHE KOTOPOIro MEepeXOOuT 3Ta MH@opMa-
us, U ee COOCTBEHHUKOM. B moroBope Takxke mpeaycMaTpuBalOTCs
00s13aTeNbCTBA COOCTBEHHMKA MH(OPMalIM1 MO €€ HepacpocTpaHe-
Huo. IIpu oTKaze cobcTBeHHUKA MH(MOPMALIUX OT MOANKUCAHUS JOTO-
BOpa OH TpeayrnpexaaeTcsd 00 OTBETCTBEHHOCTH 32 HECAHKIIMOHUPO-
BaHHOE paclpoOCTpaHEHUE CBEIECHUI, COCTABISIONINX TOCYAapCTBEH-

' Poccuiickas razera. 1993. 21 ceHT.; mocaenHo0 pefakuuio cMm.: Oe-
JepasbHbI 3akoH oT 22 aBrycta 2004 r. No 122-@3 // C3 P®. 2004. Ne 35.
Cr. 3607.
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HYIO TalilHy, B COOTBETCTBUM C JEHCTBYIOIIUM 3aKOHOAATEIHLCTBOM.
B ciyyae oTHeceHMSI JOKyMEHTUPOBAHHOW MH(MOpMAaLUK, HAXOIS-
meiica B o0jgamaHum (COOCTBEHHOCTH) (hU3NIECKUX U IOPUINIECKIX
JIWI, K TOCYIapCTBEHHOM TaiiHe TOCYIapCTBO MMEET MPaBO BHIKYIA Y
HUX 310l nH(popmanuu. ObaagaTenb (COOCTBEHHUK) MH(MOPMAIIMOH-
HBIX PECYPCOB, COAEPXAIIMX FOCYIAPCTBEHHYIO TallHYy, MOXET pacIio-
psIKaThCSI UMY TOJIBKO C pa3pelleHWsT KOMIETEHTHBIX OPTaHOB rocy-
IapCTBEHHO BJIACTH.

B coorBerctBUM ¢ 3akoHOM P® «O rocymapcTBeHHOM TaiiHe»
IMpesugent P® Ykazom ot 30 HostOpst 1995 r. No 1203 yrBepauia
IMepeyeHb CBeleHUil, OTHECEHHBIX K TOCYIapCTBEHHOIl TaiiHe'.
IMpaBurenbctBo P® mocraHoBieHreM oT 4 ceHTIOps 1995 r. Ne 870
yrBepauio IlpaBuiia OoTHeceHUs] CBeACHWl, COCTaBISIOIIUX TOCY-
JIAPCTBEHHYIO TaitHY, K Pa3IMYHBIM CTEMEHSIM CEKPETHOCTH . DTUMU
IOKYMEHTAMU U CJIEAyeT TpeXIe BCEro PYKOBOICTBOBAThbCS, UMeES
JIEJI0O C TOCYIapCTBEHHOM TaMHOW.

Bmopas npobaema — oOTrpaHMYEHUE CIYXKEOHON TaliHBI OT KOM-
Mepueckoil. Dta mpobjeMa, B OTJIWYMUE OT MEePBOi, HE MUMEET CTOJb
CYIIECTBEHHOI0 3Ha4YeHUs. PellleHne Borpoca mpearojaraet Ipex-
JIe BCEro ySICHEHUE MecTa CIYXeOHOW M KOMMEpPYECKOW TaliHbI B
cHCTeMe OOILEeCTBEHHBIX OTHOIIEHM I Mo moBoay MHpopmanuu. O6-
UM KPUTEpUEM, OTTPAaHMYMBAIOIIUM U CIYXXKEeOHYIO, 1 KOMMeEpYe-
CKYIO TaiiHy OT MHBIX BUAOB KOH(PpUIEHIIMATbHONW UH(GOpMALIUU, SIB-
JISIeTCST UX PEryJIMpOBaHUE TPaxkKJAaHCKUM 3aKOHOAATeIbCTBOM. [lo-
cliegHee Xe, KaK Mbl BUIEIM, HUKAKOW TpaHU MEXIy TaHHBIMU
Pa3sHOBUAHOCTSMHM TaliHbI HE MPOBOIMT: UX MPABOBOM PEXUM OIU-
HaKoB, GU3NYECKUEe U IOpUIUYECKUE JUlla 0e3 BCIKMX OrpaHuue-
HHUI MOTYT OBITh OOJIaAaTeIIMU U TOW W OPYroif TaliHEI.

OTMeueHHOe OOCTOSITETbCTBO BBI3BAJIO 3HAUUTEIbHBIC TPYIHOCTH
MpU JajbpHellIel pa3paboTKe 3aKOHOIATENbCTBA O PETYJIUPOBAHUN
o0eux TaiitH. CHayaja TpeANpUHUMAINCh TOMNBITKM IMOATOTOBHUTH
OIVH 3aKOH — O CJIyXXeOHOI 1 KoMMepuecKoii TaitHe. Ho oHu okaza-
JUCh 6e3ycremHbMu. JIummb crrycTs moutu 10 jeT mociie BBeAeHUS B
neiicteue yactu niepBoii 'K P® 6wt mpuHaT PeaepaibHbIi 3aKOH OT
29 utons 2004 r. Ne 98-D3 «O koMMepuecKoii TaitHe»  (nanee — De-

"'C3 P®d. 1995. Ne 49. Cr. 4775; nociemHiol0 pelakLuio cM.. YKa3
Ipesunenta PO or 11 deppars 2006 r. Ne 90 // C3 PD. 2006. Ne 8.
Cr. 892.

> C3 P®. 1995. Ne 37. Cr. 3619.

> C3 P®d. 2004. Ne 32. Cr. 3283; 2006. Ne 6. CT. 636.
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JNepaibHbI 3aKOH O KOMMEPUYECKOI TaliHe), JaBIIWI JerajibHoe onpe-
JejleHue KOMMePYecKOoil TaiiHbl KaK KOH(pUAeHIMATbHOH WHBOpMAIMH,
MO3BOJIAIONIEl ee 00/1a1aTeNI0 MPH COOTBETCTBYIOIUX WM BO3MOXKHBIX
00CTOATEIHCTBAX YBEJIMYMTD J0XO0/Ibl, N30€KATh HEONPABIAHHBIX pac-
XOJ0B, COXPAHUTH MOJIOXKEHNE HA PbIHKE TOBAPOB, PA0OT, YCJIYT WIH MO-
JIyIUTh MHYI0 KOMMEPYeCKYI0 Bbiroxy. CoBepIIe HHO OUeBUHA HATIPaB-
JIEHHOCTh KOMMEPUYECKOU TaiiHbI Ha OOCIyXXMBaHUE TOJIBKO U UCKITIO-
YUTENBbHO TMPEANPUHUMATEIBCKOU HESITEIbHOCTA M €€ OCHOBHOM
COCTaBJISIIONIEN — NESATETbHOCTU KOMMEPYECKOM.

DenepanbHOTO 3aKOHA O CITYKeOHOI TaitHe mo cux mop HeT. Ho
€e YSICHEHHWIO MOMOTAlOT TPAaKTOBKHU, MMEIOIIHUECS B IEWCTBYIOIIEM
3aKOHOOATENbCTBE, TAC MOHITUE CIYy>XEOHOW TallHBI pacKpbIBaeTCs
NPUMEHUTEIBHO K KOHKPETHBIM €€ obnanarensiM. M3ydeHune coot-
BETCTBYIOIIMX (helepaibHBIX 3aKOHOB ITO3BOJISIET CAEIaTh BBIBOI O
HaJIMYWU IBYX TECHO CBSI3aHHBIX, HO Pa3JUYHBIX BUIOB CIyXKeOHOI
TalHBI, B OTHOLIEHUW KOTOPHIX NEHCTBYIOT HEOAWHAKOBBIE MeXa-
HU3MBI IPABOBOTO PETYJIMPOBaHUsSI. BOT OToenbHBIE MTPUMEPHI.

B cr. 31 ®epepanbHOTO 3aKOHA O PBEIHKE IIEHHBIX OyMmar ciysKe0-
HOW IS T1eield 9Toro 3aKoHa MPU3HAETCsI, B YaCTHOCTH, JII00Ast He
SBSOMIAsgCcs OOLIEAOCTYIMHON MH(popMaLUsd 00 SMUTEHTE U BBIITY-
IIEHHBIX UM 3MUCCUOHHBIX LIEHHBIX OyMarax, KOTopasi CTaBUT JIUII,
Oo0JlafatoluX B CUJIy CBOETO CIyXKEOHOTro MOJIOXEHWUS TAaKOW WH-
dopmanmeli, B MPEeUMYyILIECTBEHHOE ITOJIOXEHUE MO CPAaBHEHUIO C
IPYTUMH CYOBEKTaMM PBIHKA IIEHHBIX OyMar (cM. 00 3ToM Bhie § 2
HACTOSIIIIEH TEMBI).

3nech peub WIET O CIIyKeOHOU TaifHe, B KOTOPYIO TpaHC(hHOPMU-
poBasiach TaiitHa KomMmepdeckasd. DYyHKIIMAMU KOHTPOJIST 3a COOJIIO-
IEHWEM 3aKOHHOCTU B MAEITEJAbHOCTU MPEANPUHUMATEIbCKUAX
CTPYKTYp HaAeJeHbl MHOTWE BIACTHBIE OpTaHbl (CM. OO0 3TOM Te-
My 9), B pesynabTaTe 4ero mx pabOTHWKU, pean3ysi CBOW TTOJTHOMO-
4usl, MOAYYalT JOCTYII KO MHOTMM KOMMepYecKuM TaliHam. [loiy-
YUB HOBBIX OOJIamaTeneil, KOMMepYecKas TaliHa, OCTaBasiChb TAKOBOW
U TIponoyikasg oOCIyXuBaTh cepy MpeanpUHUMATEIbCTBA, CTAHO-
BUTCSI OJTHOBPEMEHHO U CIYXE€OHOU TallHOU JUL, KOTOPbIE HEIO-
CPEIACTBEHHO CaMU MPEANPUHUMATEIBCKYIO NEATEIBbHOCTh HE OCY-
IEeCTBAA0T. Takum obpa3zoMm, paccMaTpuBaemasl ciyxkeOHas TaliHa
TakoBa JIUIIb TI0 hopMe, a TI0 CONEePKaHWI0 OHA — TailHa KOMMeEp-
Yyeckasl M B MOJHON Mepe TOAIaNaeT MOJ PEeXUM MNOCIEOHEN C yye-
TOM OCOOEHHOCTEH cTaTyca CyOBEeKTOB — oOOJlamaTeneid TallHbl, SB-
JISTIONIUXCS HE TPEeANTPUHUMATESIMU, a CIY>XKAIlUMU.



§ 3. Undopmanuus. [lepcoHanbHble TaHHbBIE 293

Ho BoT mpumep uHoi1 ciayxxebHoi TaiiHbl. CoriacHo m. 9 cr. 15
®enepanbHoro 3akoHa ot 27 uwong 2004 r. Ne 79-®D3 «O rocymapcT-
BEHHOIl rpaxaaHckoil cayxoe Poccuiickoit @enepau»' rpaxnaH-
CKMH ciyXalyuii 00s3aH IPEACTaBISITh B YCTAHOBACHHOM MOPSAKE
MIpenyCMOTpPeHHBIe (helepaIbHBIM 3aKOHOM CBEIEeHUS O cebe U ujie-
Hax CBOEH CeMbH, a TaKXe CBEACHMS O IOJYYEHHBIX MM J0XOdaX WU
NpUHaIIeXalleM €My Ha HpaBe COOCTBEHHOCTU MMYIIECTBE, SIB-
JISTIOIKUXCS 00BbEKTaMM HaJIOr000JOXEHNsSI, 00 00s13aTeIbCTBAX UMY-
IIECTBEHHOTO XapakTepa. DTU CBeAeHUs, IMOCTYIAIOIINe B OpPraHbI
denepanbHOl HAIOTOBOM CIIYXObI, COCTABJISIIOT CIYKEOHYIO TaiiHYy.
3aHuUMAaTbCS TIPEANPUHUMATEILCTBOM TOCYJapCTBEHHBIE CIIyXKalllue
He BOpaBe, U MHpopMamus o0 MX AOXOmax, MpHHAIIeXalleM UM
MMYILIECTBE W T. M. HE MOXET COCTaBJSITh KOMMEPUYECKYIO TaliHYy.
31ech HAIUIIO COBEPIIEHHO Apyras KoHduaeHIMaabHas nHbopMa-
Mg B BUOE CIyXeOHOI TallHBI, HE CBI3aHHOW C OOCIyXMBaHHUEM
NpeaNpUHUMATEIBCKON OeITeAbHOCTU. M MpaBOOTHOIIEHUS B JaH-
HOM cJlydyae PeryJMpyloTCsSI He YaCTHBIM MHpaBoM (TpaxXgaHCKUM), a
MyOIWYHBIM (aAMUHUCTPATUBHBIM, (DMHAHCOBBIM) U K MPEIIIPUHU-
MaTeJIbCKOMY TIpaBy HE OTHOCSTCS.

Huxe Oymer mpoaHaau3MpoOBaHO MPAaBOBOE PETYJIMPOBAHUE <«UUC-
TOW» KOMMeEpYECKOU TaliHbI U CIyXXeOHOI TaliHbI, B KOTOPYIO TpaHC-
dopMupoBanach 3Ta KoMmMepudeckas TtaiiHa. OCHOBHBIM MX HOpMa-
TUBHBIM TIPABOBBIM PETYISITOPOM CIyXUT DemepaibHBI 3aKOH O
KOMMEpPUYECKOM TaliHe.

A. KomMmepueckas TaiiHa mpeacTaBiseT coboit molyio MHOOp-
Maluio, UMEIONIYI0 KOMMEPUYECKYIO [IEHHOCTh, T. €. CIIOCOOHYIO ITO-
CIIyXWUTb HOBBIM, HEU3BECTHBIM paHEE€ HWCTOYHUKOM MOJyYEeHUS
npeanpuHuMaTeabCcKoli mpuobbiu. HoBuU3HA MOXET HpPUCYTCTBO-
BaTh, HallpMMeEpP, B HAYYHO-TEXHUYECKOM OOECIeUYeHNM, OpTraHu3a-
MM W TEXHOJIOTMM MPOU3BOJACTBA, B CPENCTBAX MEPEBO3KMU CHIPH,
MaTepHUaloB ¥ TOBApOB, B BeAeHUU (PMHAHCOBBIX U IKOHOMMYECKUX
pacuetoB U T. 1. Ilpu aTOM MHpOPMaLUS, 3aKII0UYEHHAsI B KOMMeEP-
YEeCKOU TaliHe, He 00s3aTeJbHO MO0JKHA ObITh OCBOCHA Ha IPaKTH-
Ke, el JOCTaTOYHO MMETh peajbHYlO0 II€PCIEKTHBY BHEIPEHWS B
NpeaANpUHUMATENbCKYIO NESTEAbHOCTh B OyIyIlIEM.

O6nagaTeassMy KOMMEPYECKOI TaiilHBI MOTYT BBICTYIIaTh KakK (pu-
3uyecKkue, Tak U ropuanueckue guiia. CTaHOBATCSA OHU UMU B CUITY
pa3nnyHbIX NpudynH. Ho rnaBHoe oOliee TpeboBaHME K OOJIagaTesto
COCTOUT B TOM, YTOOBI MH(OPMaIMs, MMEIOIas IpU3HaK1 KOMMep-

' C3 P®. 2004. Ne 31. Cr. 3215; 2006. Ne 6. Ct. 636.
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YecKOM TaliHbI, OblIa UM MOJy4YeHa IMpaBomepHo. Ha »To ciemyer
o0patuTh ocoboe BHMMaHHUE, TaK KakK MPaBOMEPHOCTh O0JagaHUs
KOMMEPUYECKOW TaHOM HEpEeaKo OCHapuBaeTCs APYTMMU TPETEH-
JeHTaM1 Ha Hee.

EcTb nBa 3aKOHHBIX clioco0a — caMbIX HaAEXHBIX U IMpO3pad-
HBIX — MOJY4YeHUs UHGpOPMAIMU, COCTABJSIONIE KOMMEPUYECKYIO
TaiiHy. IlepBbiii, Korna ¢usnyeckue Wiu I0puandecKue Juia caMo-
CTOSITETbHO OTKPBIBAIOT €€ U TeM CaMbIM MPHOOPETAIOT CTaTyCc MepBO-
obnanareneit koMmmepuyeckoil taitHbl. Hepenko cocTaphsioiiass KoM-
MepyYecKylo TalilHy MH@opmalusi 100bIBacTCI PaOOTHUKOM, BBITIOJ-
HSIIOLIMM OOSI3aHHOCTU IO TPYAOBOMY NOTOBOPY C paboropaTesiem,
TeM Xe, HalpuMep, NpearnpruHuMareieM. Bonpoc o mpuHamaiexxHOCTH
Takoll uHpopMaluu — pabOTHUKY WIM pabOTOAATENI0 paHee BbI3bI-
Baj criopbl. Ternepb 3aKOHOAATEbHO OIpeesieHo: obajareieM WH-
dopMalu, COCTaBISIONIE KOMMEPUYECKYIO TallHy, MOJY4YeHHOW B
paMKax TPYIOBbIX OTHOIIIEHUM, sBJsieTcsl paborogarenb. B ciyuae
MOJy4YeHUs] paOOTHUKOM B CBSI3U C BBITIOJTHEHMEM CBOUX TPYAOBBIX
00SI3aHHOCTE UM KOHKPETHOTO 3aJaHus paboTopaTessi pe3ysibTa-
Ta, KOTOPBI MOXET CTaThb OOBEKTOM MPaBOBOM 3alllUThl B KauecTBe
M300peTeHNsI, MOJEe3HON MOJEN, IIPOMBIILIEHHOI0 o0pa3lia, TOIO-
JIOTUM WHTETPaibHOW MUKPOCXEMBbI, TTPOTPAMMBI TSI 2JIEKTPOHHBIX
BBIYMCIUTEIbHBIX MallMH WA 0a3bl JaHHBIX, OTHOIIEHUS MEXTY
pabOTHUKOM U paboTomaTesieM PeryIupyloTcsi B COOTBETCTBUU C 3a-
KOoHoJaTeJIbcTBOM Poccuiickoit @enepaniuu 06 MHTEUIEKTYyalbHOM
CcOOCTBEHHOCTHU (CM. 00 3TOM HUXe § 4 HACTOSIIEN TeMbI).

IIpaBa oOnamaTeneil KoMMepuyecKoil TalHBI BeCbMa IIUPOKHU.
OHU UMEIOT MpaBO MCIMOJIb30BaTh €€ IJIs1 COOCTBEHHBIX HYXM, pa3-
pelInTh TOCTYN K HEeW APYrux JIMI[, BBECTU B TpaxkJIaHCKUN 0OOpPOT
Ha OCHOBAaHUM TIPaXIaHCKO-TIPABOBBIX TOrOBOPOB, TaKUX, HaIlpu-
Mep, KakK KyIUIss-mpojaxa W AapeHue, BKJIIOUYMB B HUX YCIOBUS 00
oxpaHe KOHGUIEeHLUaJIbHON MHGOpPMALIUU, COCTaBJSIOIICH KOM-
MepUecKylo TaiiHy (cM. moapoOHee cT. 7 DemepalbHOroO 3aKOHa O
koMMmepueckoii TaiiHe). B 'K P® nisa nmomoOHBIX cUTyalMid Mpemy-
CMOTPEH U CIELUAJbHBIA JOTOBOP — KOMMEPUYECKOW KOHIECCUM
(ct. 1027—1040). ITo Hemy omHa cTopoHa (mpaBooOJagaTesib) 00sI-
3yeTcs IIPedOCTaBUTh APYrol CTOpoHe (I10Jb30BaTell0) 3a BO3Ha-
rpaxieHre Ha CpPOK WJM 0e3 yKa3aHUs CpoKa IMpaBoO MCMOJIb30BaTh
B CBOCH TPEANPUHUMATENBCKON NEATEIBHOCTU KOMIUIEKC UCKIIIO-
YUTENbHBIX TIpaB, MPUHAIJIEXKAIIUX MTpaBoobIaaaTe o, B TOM YUCIe
MpaBo Ha (pUupMeHHOE HaMMEHOBaHUE U (M) KOMMepUYeckoe 000-
3HaueHUEe MpaBoobJiamaTesisi, Ha OXPaHSIEeMYId KOMMEPYECKYI0 WH-
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dopManuio, a TakKXKe Ha APYrue TPEeIyCMOTPEHHBIE IOTOBOPOM
00BEKTHI UCKITIOUUTENBHBIX IPAaB — TOBAPHBIN 3HAK, 3HAK OOCITYXXHU-
BaHUI U T. A. [loayduB KOMMepUecKyl TaillHy W3 pyK €€ MpaBo-
MepHoro obGinamatens, ¢hbU3UYECKUE U IOpPUIUYECKHE JUIa U caMu
CTAHOBATCS COBEPIIEHHO JIETUTUMHBIMUA O0JaaTENsSIMA TaKOW Taili-
Hbl. X mIpaBa MOTYT OBITh OTPAaHUYEHBI JIMIIb YCIOBUSIMU, HAa KO-
TOpPBIX KOMMepUecKasl TailHa UM OblJIa TepenaHa.

Ho, xak u3BeCTHO, HET HUYETO TAMHOTO, YTO HE CTajo OBl SIB-
HbeIM. U kKomMepueckas TailHa He €CTh BEYHOE NOCTOSIHUE JIWIIA,
CTaBIIIETO €€ mepBoobiamareneM. PaHo wian MO3QHO HAWOyTCs ApPY-
TUE€ JINIa, KOTOPBIE CTOJb X€ CAMOCTOSITEJIbHO, KaK MepBooOIama-
TeNlb, B PE3YJbTATE€ HAYYHBIX WUCCIEAOBAHWN W Jaxe MPOCTOTO Ha-
ONooeHUs 3a OomepalusiMU, MOBTOPSIOIMUMUCS B MPEANIPUHUMA-
TEILCKOU NEeSATENbHOCTH, COOEPYT MH(MOPMAIINIO, KOTOPAsi COCTAaBUT
Ty Xe KoMMepueckywo TaiiHy. DeaepaibHblil 3aKOH 3alllMIIAeT JUII,
OTKPBIBIIMX KOMMepUYecKylo TaiitHy nmoBTopHo. MHdopmanus o Hel
CUUTAETCSI TOMYYEHHOW 3aKOHHBIM CITOCOOOM, HECMOTPSI HA TO 4TO
coJepxkaHue Takoll MH(popMaluu coBMamaeT C COAepXaHUEM WH-
dopMannu, COCTaBISIOIIEH KOMMEPYECKYIO TailHy, obiiamareinem
KOTOPOM SBJETCS IPYroe JULO.

Mexny oOyiagatenssMyd OOHON M TOM Xe KOMMEpPUYECKON TaliHBI
rnomyac, OJHAKO, BO3HMKAIOT HENpOCThie KOHMIMKTHI MO MOBOILY
MpaBoMepHOCTU ee moaydyeHusi. 1 nmomoOHble KOHMAMKTHI AaTEKO
HE Bcerma 6ecnoYyBeHHBI. Benb yXXe cO BpEMEHU TOSIBIIEHUST TAKOTO
(deHoMeHa, KaK KoMMepuecKas TaliHa, 32 HEWi TOBCEMECTHO BEHETCS
aKTUBHAsI OXOTa, OXECTOYAKINAsICSI MO MEPE Pa3BUTHUS PBIHOYHBIX
OTHOUIEHUN W OOOCTpEeHUsS KOHKYPEHTHOW OOpPBOBI Ha pBIHKAX.
B sTo0it 60ppOe mobexmaeT cUAbHeWIIuii. MyckKylamMyu Xe B Hel
YacToO Kak pa3 M CIyXaT pa3HOTO poAa KOMMEpPYECKWE TAWHBI, MO-
3BOJISIOIINE BBICTABISTh Ha phIHKAaX TOBapoOB, paboT, ycayr, (puHaH-
COBBIX PBIHKAX TPOAYKIHWIO OoJjiee TMPUBJIEKATEIbHYI0O W TO Ooiee
HU3KOU 1LIeHEe.

He cnydaiiHo ogHUM U3 CaMBbIX CJIOXHBIX BOIIPOCOB MPU BHEIpE-
HUW UHCTUTYTAa KOMMEPUYECKOW TAalHBI OKa3anach €€ MpPaBOBasl OX-
paHa. DTUM TOCTOSIHHO BBIHYXAEHbl 3aHUMAaTbCsS W TOCYIapCcTBa,
KOTOpPBIE YX€ MaBHO WMEIOT COOTBETCTBYIOIIEE 3aKOHOIATENBCTBO.
Hanpumep, B CIIIA B cepennHe 90-X IT. y4acTUJIUCh Clyyau Bep-
OOBKM MHOCTPAHIIAMUW COTPYIHUKOB U3 PA3IUYHBIX QUPM U KOPIIO-
panuii, KOTOpbIE 3a COJUIHOE BO3HArpaxIeHWE TeperaBau BEp-
O0oBIMUKaM (hPWHAHCOBBIE W TOPTOBBIE CEKPETHI CBOMX KOMITAHWMA.
B konme 1996 r. Cenar CIIIA B KadecTBe OTBETHOM MepHI TMPUHSI
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3aKOHOTIIPOEKT «O0 3KOHOMMYECKOM IIMUOHAXE», COIIACHO KOTO-
pOMY 3a KpaxXy CEKpeTOB B I10JIb3y MHOCTPAHHOTO IPaBUTEILCTBA,
KOMITAaHUM WJIM areHTa TPO3UT TIOPEMHOE 3aKJIOUYeHHE CPOKOM IO
25 net u wrpad mo 250 ThIC. A0

Hns Poccum 3710 sIBIeHWE OTHOCHUTENIBbHO HOBoe. OHO ITOYTHU HE
AMEJIO MECTa MPU COBETCKOM BJIACTU, KOTAA OTPAHUYEHHBIA HOCTYII
yCTaHAaBJIMBAJICS JIUIIb AT MHGOPMALIMU, COCTABJISIIONICH Tocynap-
CTBEHHYI0O M BOEHHYIO TaiiHy. Torma, HampoOTHUB, IIUPOKO BHEAPS-
JIOCh TaK Ha3blBaeMOE COLMAJIMCTUYECKOE COpeBHOBaHUE, KOraa Ie-
peaoBbie JOCTUXKEHUS TIPEANIPUSITUIA, KOJIXO30B, COBXO30B B 00JIACTH
TeXHUKHU, TEXHOJIOTMU, OpraHU3allMi MPOU3BOACTBA M Tpyda aKTUB-
HO IpoTaraHAMpPOBAIMCh CPEACTBAMM MacCOBOW MHMOpMaLuu, 3a-
WHTEpPECOBaHHbIC JHIla 0E3BO3ME3THO HEIOCPEACTBEHHO Ha MecTe
MU3ydalu UX U 3aTeM BHeIpsuiu y cebsi. B ocHOBHOM 0 cyliecTBOBa-
HUU TIPOMBIILICHHOTO IIMMOHAaXa, KpaxaX SKOHOMMYECKUX UACH B
CTpaHax KamuTajiu3Ma Mbl Y3HaBalu M3 I€TEKTUBHBIX POMAaHOB.

Ceiiuyac 1 B coBpeMeHHO#1 Poccuu nmpo6iieMa 3aKOHHOCTH objiana-
HUsI KOMMEPYECKOM TaliHOU cTaHOBUTCS Bce Oojiee ocTtpoid. [TosiBs-
I0TCS JIMIIA, KOTOPhIe, He UMesl TPAaBOMEPHOTO JOCTyIa K UCTOUHHU-
KaM KOHGUAeHIIUaJbHOI MH(pOpMalMU, 10OBIBAIOT €€, HallpuMep,
IyTeM BOPOBCTBa, rpabexka, MOIIEHHUYECTBA U UM ITOAOOHBIX He3a-
KOHHBIX CIToco00B. OTciofa clieayeT HacTosITeJIbHas HeOOXOIMMOCTh
IUJISI T€X, KTO 00JagaeT KOMMEpPUYECKOl TaifHOM, coOMpaTh U XpaHUTh
JI0Ka3aTeJIbCTBa TOI0, YTO HAaXOMASIIAsCs B UX 00JagaHUKU WHGbopMa-
LMsI, COCTaBJISIONIAasi KOMMEPYECKYI0 TaliHy, IOJydeHa 3aKOHHBIM
criocoooM. Ecnu nnpopmanms 1oobIBacTCSI CaMOCTOSITEIbHO — (UK~
CUpOBaTh, 3aKPETJISITh TOKYMEHTAJIbHO Mpoliecc ee cOopa M XpaHe-
Hus. [1pu mony4eHM KOMMEpPUYECKOU TailHbI OT IEPBUYHBIX ITPaBO-
obmagateieii — B NMUCbMEHHOW (opMe IOPpUANYECKU MPaBUIBHO
0OopMIISITH caM (haKT Nepeaadyd COOTBETCTBYIOLIEeH NHGOPMAIIUH.

b. B oTHoIlleHUSIX MO MOBOAY KOMMEpPUYECKON TaliHbI, B YaCTHO-
CTH B CIIOpax C APYTMMM IpPEeTeHACHTaMM Ha Hee, MPUHUIMUITUATIbHOE
3HAaYCHUE MMeEeT YCTAHOBJIEHHWE TOYHOIO BPEMEHM, KOIIa Ta WU
nHas WH(popmMalnusg Tpuodpesa KauyecTBO KOMMEPUYECKOW TaiHBI.
ToabKO ¢ 3TOr0 MOMEHTAa HAYMHAIOT JEHCTBOBATh PETYIUPYIOIINE
ee, BKJIIOYasl 3alllUTy, HOPMBI TTpaBa. PelraeT Bompoc caM MOTEHIIU-
aNbHBIN 00JamaTeb KOHPUASHINAIbHONW MHGOPMAaUUU — WHIAWBU-
OyajqbHBIA TpeANpUHUMATEb WU IOpUINYECcKOoe MO (KoMMepye-
cKasi 1160 HeKoMMepueckasit opraHusanus). OObIYHO TaKoe IpaBo
MPenoCTaBIsIeTC PYKOBOAMTENIO IOPUAMYECKOro Julia. 31ech Baxk-
HO, C OJHOW CTOPOHBI, M30eXKaTh OLIMOOK B OmNpeaeieHUu UHGOP-
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MalluM, BKJIIOUMB B COCTaB KOH(MUIEHIIMaTbHOIW WMEHHO Te CBele-
HUSI, KOTOPHIE IEMCTBUTEILHO COCTABIISIIOT KOMMEPYECKYIO TalfHy, a
C Ipyroii — maTh OOCTOSITENbHOE KBaJIM(MUIIMPOBAHHOE OIMCaHUE
STHUX CBEJIEHUI M YCTAHOBUTH OCOOBIN PEXXUM UX MCIOJb30BAHUS, C
TeM 4TOOBI B JajibHelIeM M36eXaTh KOH(MIUKTOB IMPU OLeHKE TOM
WIM MHON WHGOpMalMU KaK TpeACTaBIsSIoOleil KOMMepUYeCcKyIo
TaiiHy WJIW He TMPEeICTaBISIONIel TAKOBYIO.

CnenyeT TOYHO (pUKCUPOBATh BpeMsl, KOrma oIpenesieHHass WH-
dopMalmns CTAaHOBUTCSI KOMMepUeCKoii TaiftHoM. OHO yKa3aHo B CT. 7
denepallbHOrO 3aKOHA O KOMMEpPYECKOU TaiiHe: MpaBa o0lagaTens
UHGOPMALIUHU, COCTABISAIONIE KOMMEPUYECKYIO TallHy, BO3HUKAIOT C
MOMEHTA YCTAHOBJICHUS UM peXuMa KoMMepuecKoii TaiiHbl. Deme-
paJIbHBIN 3Xe 3aKOH 3a(UKCUPOBaI KOHKPETHBIA HAaGop Mep, oOpa-
3YIOIIUX TAKOM PEXMM: OompelaeeHue TepeuHss MHGOpMaLlMKl, COCTaB-
JISOIIE KOMMEPYECKYIO TaiiHy; orpaHWYeHUe JOCTyna K MHpopMa-
LI, COCTABISIONIE KOMMEPYECKYIO TaiiHy, MyTeM YCTAHOBJIEHMUSI
mopsiaKa oOpaleHus ¢ 3Toi nH(popMalreil 1 KOHTPOJIS 3a COOJIIone-
HUEM TaKOTO TMOpSAKa; y4eT JIUL, MOJTyIUBIINX JOCTYN K MH(opMa-
LIMK, COCTABJISIONIE KOMMEPUYECKYIO TaiHy, U (MJIN) JINL, KOTOPBIM
Takast ”HopMalus Oblla peIoCTaBlIeHa UK TepeJaHa; peryinupo-
BaHME OTHOIIEHUI 1O MCITOJIb30BaHUI0 MH(MOPMAIMU, COCTABISIO-
el KOMMepUYecKylo TallHy, paOOTHMKAaMU Ha OCHOBAHWU TPYAOBBIX
JIOTOBOPOB M KOHTpareHTaMM Ha OCHOBAHUM IPaXIAaHCKO-IPaBOBBIX
JIOTOBOPOB; HaHECEeHUEe Ha MaTepuajbHble HOCUTEIU (JOKYMEHTHI),
coiepxaliue HHOOPMAaLUIO, COCTABISIONIYI0 KOMMEPUYECKYIO TaiiHY,
rpucda «KomMepueckas TaitHa» ¢ yKa3aHueM obJamaTeliss 3TOM MH-
dopMauny (s IOPUAUIECKUX JIUL — MOJTHOE HAUMEHOBAaHUE U Me-
CTO HAXOXIEHUS, IJI MHAWUBUIAYAIBHBIX TIpeapuHuMareneii — ¢a-
MUJIASI, UMSI, OTYECTBO TpaXIaHWHA, SBJSIOIETOCS WHAWBUIYAIlb-
HBIM MPeINpUHUMATETIEM, U MECTO KUTEIbCTBA).

[puHsiTUE TIepedYMCIIeHHBIX Mep 00s3aTeJbHO IJIsT obJagaTeNs
KOMMepYEeCKoi TaliHbl. OTCYTCTBUE XOTSI ObI OMHOW M3 HUX JIMIIAET
nHGOpMaLUIO CTaTyca KOMMEPUYECKO# TalflHBbI, a 3HAYMUT, W MpPaBO-
BOil oxpaHbl. Ho obnagatens mHGOpMaLUK BIIpaBe JOMOJHUTH 3a-
KOHOJATeJbHO 3aKpereHHBI HabOp Mep WHBIMH, BBI3bIBAEMBIMU
cneun UKol KoHpuaeHIManbHOM nHDopmanuu. Hago nuinb, 4yro-
Obl OHM HE MPOTHUBOPEUNIN 3aKOHOAATeNbCTBY Poccuiickoit ®Mene-
paLuu.

B. Ilpu or6ope nHGOpPMALINU, OTHOCUMOM K KOMMepUeCKOM Taii-
He, HeoOXOAUMO UMETh B BUAY, YTO 3aKOHOAATEIbHO BBIJEIEHBI CBE-
IeHUsI, PAaCIPOCTPAHITh Ha KOTOPbIE PEXKUM KOMMEPUYECKON TalHbI
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3anpenieHo. OHU XapakTepusyloTcs OIByMsl Mpu3zHakamu. Bo-mep-
BBIX, B COOTBETCTBUHU C 4. 3 cT. 55 KoHcturyuuu P® stoT pexkum He
MOXeT ObITh UCMOJIb30BaH B LIEJSIX, MPOTUBOPEYAlIUX TPEOOBAHUIM
3alUThl OCHOB KOHCTUTYIIMOHHOI'O CTPOSI, HPABCTBEHHOCTHU, 30PO-
Bbsl, IIPaB M 3aKOHHBIX MHTEPECOB APYTUX JIUL, oOecIrieueHUs 000po-
HbI CTpaHbl U 0E30MACHOCTU TocyaapcTBa. Bo-BTOPBIX, peXXUM KOM-
MEPYECKOU TallHbI HEJIb3sl BBOAUTb B OTHOLIEHUU CBEACHWI, 3HAHUE
KOTOPBIX HEOOXOJMMO BCEM YYaCTHUKAM OOIIECTBEHHBIX OTHOIIIE-
HUI JUIST HOPMAJTbHOM XKU3HEAESTeJIbHOCTU OOIIECTBA.

Panee Bompoc peliajics B paMkKax noctaHoBjieHus1 [IpaBuTenbcT-
Ba P® or 5 nekadbps 1991 r. Ne 35 «O mepeuHe CBeAeHUI, KOTOPhIE
HE MOTYT COCTaBJISITb KOMMEpPUYECKYI0 TailHy». B Hero HeogHoKpaT-
HO BHOCUJINCh U3MEHEHUS U JOMOJHEHUS, a ceiiuac 3T CBEIEeHMUS
comepxarcs B cT. 5 DenepaibHOro 3aKoHa 0 KOMMEPUYECKO# TaiiHe.
Ilepeuensb cBeneHuit obmrpeH. Mx mosie3HO 3HATh KaxXaoMy Tpemd-
MPUHUMATEI0, TOCYIapCTBEHHOMY U MYHULMITAJILHOMY CIIyXKallleMy
Ja 1 BceM rpaxgaHaM. Lleaecoobpa3Ho ocoboe BHUMaHUE OOpaTUTh
Ha CJeayloliee:

a) Helb3s 3aceKpeuyuBaThb CBEAEHUS, COAEpXKallluecs B yUpeau-
TeJIbHBIX JOKYMEHTax lopuaudeckoro jguna. Otcioga cpa3y BbITeKa-
10T 1Be pekoMeHmauuu. [IpeanpuHUMaTeIbCKUM OpraHU3alusIM —
HE BKJIIOYAaThb B CBOM YCTaBbl U yUPEAUTEJIbHBIE JOTOBOPHI UHGOP-
Maluio, 3HaHWE KOTOPOU HeXenaTeJIbHO, MO MHEHUIO XO35SUCTBYIO-
1ero cyowbekTa, IJisd MOCTOPOHHMX. B neiicTBylolleM 3aKOHOIATENb-
CTBE 3aKpernjeH MWHUMYM CBEIEHUI, KOTOPble HEOOXOAMMO BHO-
CUTh B yupeauTeabHble TOKYMEHTHl (cM. § 3 Temsl 4). Ero u Hamo
MPUIEPXKUBATHCS.

Pexomenpganusi sl BCTYMAWOIIMX B AEJI0BbIe KOHTAKThI C TMpe.-
MPUHUMATEbCKUMU OPTaHU3ALUSIMU — C CaMOro Havaja MUCMOJb-
30BaTh CBOE MPaBO Ha O3HAKOMJICHUE C YUYPEAUTETbHBIMU JOKYMEH-
TaMU COOTBETCTBYIOIIETO XO3SMCTBYIOIIETO CyObeKkTa, TIIATEIbHO
WU3YyYUB UX, YTO TOMOXKET JIy4llle 3alllMTUTh CBOM WHTEPECHl, U30e-
XaTh OIIMOOK B IOpUANYECKOM OGOPMIIEHUM MapTHEPCKUX CBSI3ei C
HUM. HempeMeHHO HaIeXUT BBIACIUTh UHMOPMALIMIO O MEepeyHe
JIVI, MMEIOIIUX TpaBO JAEWCTBOBAaTh 0e3 JOBEPEHHOCTU OT MMEHU
topuandeckoro juna. IlepedyeHb CONEPXUTCS B YUYPEAUTEIbHBIX 10-
KYMEHTax WM WHOM JIOKaJbHOM aKTe, Ha KOTOPBI HEIb3sl ycTa-
HaBIWBATh PEXUM KOMMEpUYECKOi TaliHbl. TOJBKO 3TU Julla BIpaBe
0e3 TOBEpEHHOCTU MPUHUMATh pEeUIeHUs, 00s13aTeIbHbIE JJIST I0pU-
JUYECKOTO JIUlla, HalmpuMep MOANUCHIBATh TpakIaHCKO-IPaBOBbIE
norosopbl. Heobxoarmo, Bo mu3dexkaHue HenopasyMEeHUIN B EJIOBBIX
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KOHTaKTaX, 03HAKOMUTBLCS CO CBENEHUSIMU, COAEPXKAIIMMUCH B O-
KyMEHTax, JAlIIMX MpaBO Ha OCYIIECTBJIEHUE MpelnpuHUMAaTEb-
CKOH NesTeIbHOCTU, KOTOpble TakxXe He MOTYT 3aceKpeynBaThCs,
HalpuMep B JTULEH3USIX;

0) cpeacTBa MaccoBO MHPOpMaLMM HEPEOIKO COOOIIAIOT O 3a-
I'PSIBHEHUU OKPYXKaloIllel cpeibl, O MOSIBIEHUU B MPOAaXxe OIMacHbIX
IUTSI 3M0POBbSI TUIIEBBIX MPOAYKTOB, MEAUKAMEHTOB U TOMY IOJ00-
HBIX (pakTOpax, OKa3bIBAIOIIMX HETaTMBHOE BO3/ECTBME Ha oOecrie-
yeHue 0e30MmacHOro yHKIIMOHUPOBAHUS MPOU3BOJACTBEHHBIX 00b-
€KTOB, 0€30IMaCHOCTU KaXIOro rpaxkjaHuHa U 6e30MacHOCTU Hace-
JIeHus B 1ejaoM. YkazoM Ilpesumenta P® or 9 mapra 2004 r. Ne 314
co3naHa PenepanbHas ciayxba Mo HaA30py B cdepe 3aliuThl Mpas
norpeduTesneil U Garomoyyuust yejaoBeKa, OCYIIECTBISIONIAsl Tocy-
NIapCTBEHHBI HAA30p U KOHTPOJb 32 UCTIOJHEHHUEM 00s13aTebHbIX
TpeOoBaHMi 3aKOHOAATEJbCTBA B 00JaCTU obOecreyeHusl CAaHUTapHO-
SMUAEMUOJIOTMYECKOro Oyarononyunsi HaceJeHusi. OHa HAXOIUTCS B
BeleHUM MMHUCTEPCTBA 3ApaBOOXpPaHEHUS U COLIMAJIbLHOTO pa3BU-
tusa P®. TlonoxeHue o Helt yTBepxkaeHO MocTaHoBiIeHUeM [IpaBu-
tenbetBa P® ot 30 mions 2004 r. Ne 322'. OmgHako momo6GHAs WH-
¢dopmaliusg 3aTparvBaeT XKM3HEHHO BaXKHble MHTEPECHl KaXIOro ye-
JIOBEKa, U OHA He MOXEeT yTauBaThCsl OT OOILIECTBEHHOCTHU, TpaXaaH
MoJ BUAOM KoMMepueckoi TaitHbl. Hesb3st yrauBath U ciiydyau Hapy-
1eHus 3akoHomaTenabcTBa Poccuiickoit Menepanuu, GakTsl Mpu-
BJIEUEHUSI K OTBETCTBEHHOCTH 32 COBEpIIEHUE STUX HAPYLIESHUIA;

B) Ha MPOTSKEHUU YXe MHOTHUX JIET MOCTynaeT MH(opmamus o
3a/Iep>XKKax BbIILIAThl 3apa0OTHOU TiaThl paOOTHUKAM MpPEeANPUHU-
MaTteJbcKuX opraHusainuii. O6beM CBOEBPEMEHHO HENPOM3BOIUMBIX
BBITUIAT MCUYUCISETCS MHOTMMM MuJUIMapnamu pyo6neii. Ho 3a o6-
el cyMMO# CKpBIBAIOTCSI KOHKPETHbIE HEpaauBbie XO35ieBa, BOBCE
He XeJjalolllue MPUOOpPecTU MOMYJSIPHOCTh KaK HEeriaTeabIIuKu U
MbITAlONIMECS] BCEBO3MOXHBIMU CITocoOaMU CKPBITh Ipybeliliee Ha-
pylleHMe HWMU BJEeMEHTapHbIX IMpaB paboTHUKOB. OIHUM U3
CPEACTB UX BbISIBJIEHUS] U OOpbObI 32 MCKOPEHEHME 3TOI0 HeraTuB-
HOTO SIBJI€HMSI CIYXWUT 3allpeT yCTAaHaBJIMBaThb PEXUM KOMMepue-
CKOW TaliHBI Ha CBENEeHUS O 3aJ0JKEHHOCTH paboTomaresyieil Mo Bbl-
I1aTe 3apabOTHOM TJIaThl U MO MHBIM COLMAJIbHBIM BBITLJIaTaM;

I') 3alpelleHo paclueHUBaTh KaK KOMMEpPUECKylo TallHy CUCTEMY
OIUIaThl TpyAa, MPUMEHSIEMYI0O B TMpeaNpUHUMATEIbCKUX OpTaHU3a-
uusx. JIaHHBIM 3ampeT He cleAyeT IMyTaTh C 3alpeTOM MPOTUBOIO-

' C3 P®. 2004. Ne 28. Cr. 2899; 2006. Ne 22. Cr. 2337.
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JIOXXHOTO CBOICTBA — pasriaiiaTh UH(poOpMaIuio o 3apaboTkax KOH-
KPETHBIX JINII, paGOTa}oumx B MNpEAITPUHUMATEIBCKUX OpraHMU3alu-
AX, OTHOCAILYIOCA K IIEPCOHAJIbHBIM JaHHBIM;

1) 00513aTeJIbHOCTh PACKPBITUSI HEKOTOPBIX CBEICHUIN WJIU HEIO-
IMyCTUMOCTDb OIrpaHHUYCHUA JOCTYyIIa K HUM YyCTaHaBJIMBACTCA, Hapsd-
ny ¢ MeaepaabHBIM 3aKOHOM O KOMMEPUYECKOM TaillHe, TaKxKe WHBI-
MU ¢enepadbHbIMU 3aKoHaMu. CleayeT OTMETUTh Kypc 3aKOHOIaTe-
JI1 Ha MPUHYAUTEIbHOE BHEIpPEHUE MPUHIMIA TJIaCHOCTU B cdepy
(GYHKIIMOHUPOBAHUS TIPENNPUHUMATEILCKUX OpraHu3anuii. 3aKoH
He TOJIbKO 3ampeliaeT UM 3aceKpeunBaTh onpeaeieHHyo MHdopma-
L0, PACOpPOCTpPaHssd Ha HEe peXUMM KOMMEPUYECKOW TalHBI, HO U
00s13bIBaeT obsanareseidr nHGopMallMM OOHAPOIOBATh €€ MOCPEACT-
BOM ny6m/u<au1/m. TeMm caMbIM 3HAYUTEIBHO YCUIIMBAIOTCA IMOJIUTU-
YECKUE N IOPUIUYCCKHNEC TapaHTUM 3aKOHHOCTU ACATCIbHOCTU KOM-
MEPUYECKNX U HEKOMMEPUYCCKUX opraﬂmaunﬁ.

ITo aToMy MyTH HMIET 3aKOHOMATEJbCTBO MOCIEIHEro AeCSITUIIe-
TUs, ONpeaessioliee CTaTyC IPUANYECKUX JUI] BCeX OpraHU3allu-
oHHO-mpaBoBbIX popM. Tak, cornacHo m. 1 cT. 97 'K P® oTtkpniToe
aKIIMOHEpPHOE OONIIECTBO MOJKHO €XEroJHO IyOJMKOBaTh IJIs1 BCe-
o011Iero cBeIeHHUsS TOJOBOM OTYET OOIllecTBa, OyxrajJTepcKkuii Oa-
JIaHC, cYeT MpuObLIeH U yOBITKOB (CM. Takke cT. 92 MdemepanabHOTO
3aKkoHa «O0 aKIIMOHEPHBIX OOIECTBAX»).

ITo Mepe HaKOTUIEHUST OMbITA PHIHOYHBIX OTHOIIEHUI TpeOoBa-
HUS K UH(OpMauuu MpeAlpUuHUMATEILCKOTO XapakKTepa W Mexa-
HU3MYy €€ 000pOoTa KOHKPETU3UPYIOTCSI, COBEPIIEHCTBYIOTCSI U 000-
ranjaoTcsd. WHTepec TmpeAcTaBisieT peryaupoBaHUe o0OpoTa WH-
dopmaunu B MegepanbHoM 3akoHe oT 29 Hos6ps 2001 r. Ne 156-D3
«O06 MHBEeCTULUMOHHBIX (oHIax». B Hem wuMeeTcsl crieLuaabHas
. XII «PackpeiTue MHpopManuu o AeITEIbHOCTU aKI[MOHEPHOTO
WHBECTULIMOHHOTO (DOHJA U YIIPABJISIONIE KOMIIAaHUM T1aeBOTO MH-
BECTUILIMOHHOIO (poHpa». DenepaybHblil 3aKOH OMNpPENSTUI IUIST 3TUX
¢GOoHIOB UeThIpe acrekTa B pabote ¢ uHdopmanueit: 1) TpedboBaHuUs
K CONIEpXXKaHUIO paclpoCTpaHsSIEeMOW WM IMyOJuMKyeMoi WHGopma-
uuu; 2) uHopmauus, npeabspisgeMasi 1Mo TpeOOBaHUIO 3aUHTEpPE-
COBaHHBIX NUIl; 3) uHdoOpmMauus, Moajexalias onyoJIMKOBAHUIO;
4) OT4YETHOCTb, TIpelcTaBisieMasl B deaepalbHbIii OpraH MCMOTHU-
TEJIbHOU BJACTU MO PBIHKY LIEHHBIX Oymar.

3aKoHOIAaTebHO, B YACTHOCTH, YCTaHABJIMBAIOTCSI 00s3aTe/bHbIC
GopMbl U CcIIOCOOBI, MOCPEACTBOM KOTOPBIX HAIJICXKHUT OOHApOIO-
BaTh cBeneHusi. Hampumep, cornacHo cr. 30 @enepalbHOTO 3aKOHA
O PBIHKE HIEHHBIX 6yMar OMUTEHT Hy6ﬂl/l‘{HO pasMela€MbIX SMUCCHU -
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OHHBIX LIEHHBIX OyMar o0s13aH OCYIICCTBIISITh PACKPBITUE MH(MOpMa-
LIMA O CBOMX LIEHHBIX Oymarax M cBoeil (pMHaHCOBO-XO3SIMICTBEHHOM
NIEeSITeIbHOCTA B CIIeAYIOIIMX (hOopMax: COCTaBJieHUE eXeKBapTaJbHO-
ro OTYeTa MO LIEHHBIM Oymaram; cooOIleHHe O CYIIECTBEHHBIX (DaK-
TaX (COOBITMSIX M IEHCTBUSX), 3aTpardBalonInX (PMHAHCOBO-XO35M-
CTBEHHYIO JeSITeIbHOCTh SMUTEHTA.

Cratbst 16 ®enepanbHoro 3akoHa ot 21 Hosops 1996 . Ne 129-D3
«O OyxraaTepckoM yueTe»' MOCBsIIEHAa MYyOJIMYHOCTU Oyxraiarep-
CKHMX OTYETOB. B COOTBETCTBUM C Heil aKLIIMOHEpHbIE OOIIECTBa OT-
KPBITOTO TUIIa, OAHKM U ApPYIME€ KPEeOUTHbIE OpraHu3alluu, CTPaxo-
Bble OpraHM3aliy, OUPKU, WHBECTUIIMOHHBIE W MHbIE (POHIBI, CO3-
JalolMecs 3a CYeT YaCTHBIX, OOIIECTBEHHBIX M TOCYAapCTBEHHBIX
CpeacTB (B3HOCOB), O0s3aHBI MYOJIMKOBAaTh T'OMOBBIE OyXrajaTepCKue
OTYeThl He To3AHee 1 WIOHS Toma, CIEAYIOIIEro 3a OT4eTHbhIM. OTde-
Thl HAUIEKUT TOMelIaTh B Ta3eTax M XypHajlaX, JOCTYITHBIX ITOJIb30-
BaTejiAM OyXTaJTepCKOM OTYETHOCTH, JUOO pacmpoCTpaHsITh Cpeau
HUX Opouopbl, OyKJeTbl W Jpyrue W3AaHusl, coaepxaiue Oyx-
raJTepckue OTYEThI, a TaKXe MepedaBaTh WX TePPUTOPUATbHBIM
opraHaM TOCYJapCTBEHHOW CTAaTMCTUKM II0 MECTYy pPerucTpaiuun
opraHusaluy AjJs NpeaoCTaBJICHUS 3aMHTEPECOBAHHBIM I10JIb30-
BaTeJIsIM;

€) B 3aKOHOJATEJIbHOM PEryJIMPOBaHUM PeXMMa KOMMEpPUYECKOM
TallHBI MMEIOTCS M MpOoOJeMHbIE, CIOPHBIE BOIpockl. Hampumep,
HeJb3s BBOAUTH TaKOW pEeXUM B OTHOLIEHWU COCTaBa MMYILECTBA
TOCYIapCTBEHHBIX M MYHULMUINAJIbHBIX YHUTAPHBIX HPEANPUSTUA.
Ho HeT mogo6HOro 3ampera Ha COCTaB MMYIIECTBA APYTUX KOMMEp-
YEeCKUX OPTaHU3ALMi — XO3SIMCTBEHHBIX TOBAPUIIECTB U OOIIECTB,
MPOM3BOACTBEHHBIX KOOmepaTuBOB. HeTpymHo 3aMeTuTh, 4TO 3aKO-
HoIaTelb CTaBUT B HEpaBHOE MOJOXEHUE MyOJUUHBIE M YaCTHBHIE
MpeanpUHUMATEIbCKIE OpTaHU3alMU. DTO CO3IAeT CePhe3HbIE KOH-
KYpEeHTHBIE MPEUMYILIEeCTBAa y MOCACAHUX, MOTYIIUX CKPHIBaThb WH-
dopmanuio o0 cBoeM IEMCTBUTEJIbHOM HWMYIIECTBEHHOM ITOJIOXE-
HUHU, 2 OHO MOXET ObITh BeChMa HeOJIaroroJydHbIM, HeTpUBIIeKa-

TCJIbHBIM JIA OCJTOBBLIX ITAPTHCPOB.
I

P®. 1996. Ne48
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obnamareneit uHGOpMaLMY UM Ha OCHOBAHUM TpEeANvCcaHUil 3aKo-
Ha. IlepBbIMM, KOMy obOiiamaTeab MHpopManuu — paboTomaTesb
BBIHYXIEH TMPEJOCTABIATh €€, SBJSIOTCS paOOTHUKU — OyXTalTephl,
Kaccupbl, 5KOHOMUCTHI, UHXXEHEPHI, TEXHUKU, pedepeHThl, modepa
u np. B mensx oxpaHbl KOHQUASHIIMAIBHOCTA UH(pOpPMaUKU padbo-
ToAarelb 00si3aH: O3HAKOMUTH MOJ PaclUCKy pabOTHUKA, AOCTYII
KOTOPOTO K MHGOpMalMK, COCTaBSAIONIEe KOMMEpPUYECKYI0 TaliHY,
HEOOXOIUM [IJIs BBITIOJHEHUS UM CBOMX TPYIOBBIX 00SI3aHHOCTEH, C
nepeyHeM WHGOPMALUMU, COCTaBJASIONIE KOMMEPUECKYIO TaiiHy,
obyiafgaTeNs MU KOTOPOH SIBJISIIOTCSl paboTomareib U ero KOHTpareH-
Thl; O3HAKOMMUTD IO PACIMCKY pabOTHUKA C YCTAHOBJIEHHBIM pabo-
ToAaTesleM PEeXMMOM KOMMEpPYECKOW TallHbl M ¢ MepaMM OTBETCT-
BEHHOCTH 3a €ro HapyllieHUe; co31aTh pabOTHUKY HEOOXOAUMBbIE yC-
JIOBUSL JJI1 COOJMIOAEHMSI MM YCTaHOBJIEHHOro paboromareneM
pexuMa KOMMEPUYECKON TaiHBI.

PaboTHHMK MMeeT mpaBo 00XajoBaTh B CyI€OHOM ITOpSIKE He3a-
KOHHOE YyCTaHOBJIEHUE pexXuMa KOMMEpUYeCcKOW TaliHbl B OTHOIIIE-
HUU WHGOpMaAIlUU, K KOTOPOW OH MOJYYWJ] AOCTYN B CBSI3U C MC-
MOJHEHUEM UM TPYIOBbIX 00si3aHHOCTeil. B cooTBeTcTBUM co cT. 81
TK P® B ciayyae, ecnu paOOTHUK pasIialllaeT OXpaHSIEeMYI0 3aKO-
HOM TaiiHy (roCyliapCTBEHHYIO, KOMMEPYECKYIO, CIYXEOHYI0 WIN
WHY10), CTaBIIYIO €My M3BECTHON B CBS3M C MCIOJHEHUEM CBOMX
TPYIOBBIX 00sI3aHHOCTEl, paboToJgaTe b MOXET pacTOPrHYTh C Ta-
KUM pabomuuKam TPYyIOBOl AOTOBOP.

TunuyHa U cuTyaius, Koraa oOyagaTeb MHGOPMALUU BbIHYX-
JIeH pacKpbIBaThb € CBOMM JEJOBBIM MapTHEpaM B paMKax TpaxgaH-
CKO-TIPaBOBBIX OTHOIIIEHUI. BcTymas B neperoBopbl O 3aKIOYEHUU
IrpaXXJaHCKO-TIPABOBOTO JOTrOBOpa, KOHTPAareHThl (JOroBapuBalo-
11I1eCcsl CTOPOHBI) OOMEHUBAIOTCS MeXTY c000it foavumum 06 hCMOM
MHpOpMalWy — O IpeIMeTe, LIeHe, CPOKaX BBIMOJIHEHHS JOroBOpa

u 1. 1. Pasrmamenune TIOJOOHBIX CBefleHit 10 moamucanus 10roBo-
VAN VAN
.aBNYRE@OPEe—"nSSS*E £

1 T™™
EHHBIIl YpOH HMHTepecaM  CTOPOHBj™W«  1eje-
Obu1a HapymieHa. [TosTomy eme nepen nonnex AL MU pasria-

seemamri%hﬁ’”“qﬂ,l@ﬂqw O H¥h YR WIEdPIRPBaTH B

IMEHUIO CBEICHMHENI, «« | o cr» I b TC YCJIOBI/IH KOTOPBIC
neperoBopax, a B camom _JIO™ENT" 0 jekaT OIJIALICHUIO
HOCSIT KOH(MUICHIMATBHEIA XapaKTep S v aanx
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CKOW TailHBI, HaIIpUMep B BUIE OMpeaeieHHOro mpoueHrta (5, 10
MU T. 1.) IO OTHOILIEHUIO K IIeHe JOTOBOpA.

ITo HEeKOTOPBIM TpaXkKAaHCKO-IIPABOBBIM JOTOBOpPAM CaM 3aKOHO-
JaTeb, HE3aBUCUMO OT YCMOTPEHUS CTOPOH, YCTAHOBUII MPaBOBHIE
HOPMBbI, Mpeamnojaralilie OTBETCTBEHHOCTh 3a pasTjallleHue KOM-
Mmepyeckoil taiiHbel. Hampumep, cornacHo ct. 184 'K P®D kommep-
YeCKU# MpencTaBuTeIb 00SI3aH COXPAaHSITh B TallHe CTaBIIME MY U3-
BECTHBIMU CBEICHHSI O TOPTOBBIX CHEIKAaX HE TOJbKO BO BpPeMs, HO
U TIOCJIe UCIIOJTHEHUS JAHHOTO eMy MopydyeHus (CM. Takxe cT. 727
I'K P® o moroBope nonpsina, ct. 946 'K P® o moroBope cTpaxosa-
HUSA U Op.).

JlocTyn K KOMMeEpUYECKOM TalilHe paspellleH I0 POay MX AesSTeNb-
HOCTU MHOTHUM OpraHaM TOCyJapCTBEHHOM BJIACTHM M OpraHaM MeCT-
HOTO caMOyImpaBlieHUsI. 3eCh Ha TTPpaKTUKe BO3HMKAIOT IBE B3aUMO-
CBsI3aHHBIE TTPo6JaeMbl. OIHA U3 HUX COCTOUT B TOM, 4TO MPHU OCYIIe-
CTBJICHUM KOMIIETEHTHBIMU OpTaHaMU CBOUX (YHKLUUI HepeaKo
CKJIaJbIBAIOTCA KOH(MIUKTHBIE CUTyalMU. XO3SIMCTBYIOIINE CyObeK-
ThI, MOJb3YSACh MPEIOCTABIEHHBIM UM IpaBOM, IOAYAC OTHOCST K
KOMMePUYECKOi TaillHe YyTh I He BCEe CBEIECHUSI O CBOE OpraHu3a-
LM, TIOC]Ie Yero OTKAa3bIBAlOTCSI TNepedaBaTh UX 3THUM OpraHaM Kak
cogepxaiue TaitHy. [TomoGHbBIE aKIIMK B OTHOILIEHWU OPraHOB TOCY-
IapCTBEHHON BJIACTU M OPraHOB MECTHOTO CaMOYIIPaBJICHUS, OEUCT-
BYIOIIMX Ha OCHOBAHUM TPEIOCTABICHHBIX UM 3aKOHOIATEIbCTBOM
MMOJTHOMOYMIA, SIBHO MPOTUBOMNpPaBHBI. Hamo NuWIlb YyTOYHUTH: UM
JIOJIKHBI COOOIIATECS UMEHHO T€ CBEJIEHUS U TOJBKO B TAKOM 00be-
M€, KOTOpPbIE OXBATHIBAIOTCSI MOJTHOMOYUSIMUA COOTBETCTBYIOIIMX OP-
TaHOB.

Bropas mpobGiema — HemoNylleHUWE pasTialleHus KoMMepue-
CKOW TaliHBI OpraHaMM TOCYJapCTBEHHON BJIACTU U OpraHaMU MecCT-
HOTO caMoyImpaBiieH!s. 3aKOHbI U MHbIE HOPMATUBHbBIE aKThbI O ITPO-
KypaType, HaJloroBO#l ciyX0e, 0 TaMOXHe, ¢eaepalbHbIX aHTUMO-
HOITOJIbHBIX W TATEHTHBIX OpraHax, 00 opraHax peryJIupOBaHMUSI
€CTeCTBEHHBIX MOHOTIOJUI M IPYTUX OOSI3BIBAIOT 3TH OPTaHBI U UX
CIyXalllMX He pasrjallaTh KOMMEPUYECKYIO TailHy WHIWBHIYalbHBIX
MpeanpuHUMAaTeNIeil U I0PpUINIECKUX JIUIL, CTABIIYID M3BECTHON MM
IIPY BHITIOJTHEHUY CBOMX QYHKUMIM (CM. Takke cT. 13 DenepanbHOro
3aKOHa 0 KOMMEpUYECKOU TaifHe).

CxomHbIM 00pa3oM obecrieunmBaeTCsI COXpaHeHHEe KOMMEPYECKOM
TaliHbI, CTaBIIECH OOCTOSTHUEM HETOCYIapCTBEHHBIX OpraHM3alluii.
Hanpumep, HoTapuycel, paboTaloliye B rocyIapCcTBEHHOM HOTapu-
aJlbHOM KOHTOPE WJIM 3aHUMAaloIIMecs YacTHOM MPaKTUKOM, 00s3a-
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Hbl XpaHUTb B TaliHe CBCIACHUA, KOTOPLIC CTaJli MM M3BCCTHLI B
CBSI3M C OCYLIECTBJIEHUEM MX NPO(PeCcCUOHATBHON NeATeNbHOCTH .
CornacHo deaepaibHOMY 3aKOHY OT 8 mekabps 1995 r. Ne 193-D3
«O CcebCKOX03sICTBEHHOI Koomepaluu»" 1Ba U Gojiee KOOMepaTh-
Ba BIIpaBe CO3JaBaTh PEBU3MOHHBIN COIO3 C TMPABOBBIM CTAaTyCOM
nmoTpebuTenbckoro koomneparusa (cMm. cr. 116 'K P®D). PeBusuoH-
HBII COI03 00sI3aH MPUHUMATh MEPhl K OXpaHe KOHMUIEHIIUATbHO-
CTU MH(POPMALMU, KOTOpasl COCTAaBJIsSIET KOMMEPUYECKYIO TallHYy KOO-
repaTuBa U KOTOpasg cTajla eMy M3BECTHA IIPU IMPOBENEHUN PEBU3U-
OHHOW MpOBEpPKU MAHHOTO KoolepaTuBa. PeBU3MOHHBINA COM0O3 HE
MMeeT TIpaBa pasriamarbh UHOOpMaIUo, COMEpPXKaIlylocsl B 3aKJ0-
YEeHWU TI0 pe3yibTaTaM PEeBU3UOHHON MPOBEPKU, KpPOMe CIIydaes,
MPEeTyCMOTPEHHBIX 3aKOHOM. PabOTHMKU pPEeBU3MOHHOTO COl03a
00s13aHbl 00€CEeYUTh COXpaHEeHWE KOH(UAECHIMATbHOCTU YyKa3aH-
HOI MH(pOpMaLUK B TEYEHME TpeX JIeT ¢ MOMEHTAa IOCTYIJIEHUs 3a-
KJIIOUEHUS 110 pe3yJibTaTaM PEBU3UOHHOW IMPOBEPKU B KOOIEPATHUB.

I. 3a HapylleHHe 3aKOHOJATeJIbCTBA O KOMMEpPYECKOll TaiiHe
NPUMEHAIOTCA BCE€ BHUIBI }Opl/lﬂl/l‘{eCKOﬁ OTBETCTBEHHOCTU: JUCHUII-
JIMHapHasd, IrpaXXaaHCKO-IIpaBoBasi, aiMUHUCTpaTUBHAas1, yrojoBHasd.
Bormpochl 0TBETCTBEHHOCTH yXe€ 3aTparvBaJIMChb B JaHHOM Ilaparpa-
¢e Boiie. Ceifyac OTMETUM JIMIIb Ba MOMEHTa. Bo-TiepBhIX, He3a-
BUCHUMO OT TOTO, KTO HapyIIWI 3aKOHOAATEJIbCTBO, €CJIU B Pe3Yib-
TaTe 3TOro obaagaTesilo MHGOpMAaLIUU, COCTaBISIOIICH KOMMepYe-
CKyl0 TaifHy, OBbUI HaHECeH MaTepualbHBIA YPOH, TO €My, B
3aBUCUMOCTHU OT KOHKPETHBIX 06CTOHTCJ1bCTB, JOJI2KHBI OBITH BO3ME-
IIEHbl TPUYUHEHHBIE YOBITKU KOO yilepOd Mo mpaBwiaM TpaxaaH-
CKOro 3akoHogatenabcTBa (cM. 1. 7 4. 1 cr. 7, m. 4 4. 3, 4. 4u 7
cr. 11, u. 2 u 6 ct. 12 denepaabHOro 3aKOHA 0 KOMMEPUYECKO Taii-
He B comocTtaBiaeHuu co cT. 12—16 'K P®). BaxHo 3HaTh M BiIacT-
HBIM CTPYKTypaM, W XO3SIMCTBYIOIIMM CYObEKTaM, UTO OpraHbl TOCy-
JIAPCTBEHHOU BJIACTU, UHBIE TOCYJapPCTBEHHbIE OPTAaHbl, OPraHbl Me-
CTHOTO CaMOYIIpaBJIeHUs, MOJYYMBIIUE NOCTYNM K WH(opmauuu,
COCTaBJISIIOIIE KOMMEpPYECKYI0 TaliHy, HecyT Iieped oOjagaTesieM
Takoii MHGOpPMaLUU TpakAaHCKO-IPAaBOBYI0 OTBETCTBEHHOCTh 3a €€
pasrjaileHde WM He3aKOHHOE MCMOJIb30BaHUE UX JOJKHOCTHBIMU

' CM. cr. 16 OcHoB 3akoHomaTenscTBa Poccuiickoit Menepaunn o Ho-
Tapyare ot 11 cdespansa 1993 r. (Begomoctt P®. 1993. Ne 10. Cr. 357).
C3 PO. 1995. No 50. Cr. 4870; mocienHiolo pemakuuio cM.. Dene-
%aﬂbzﬂzljlél 3akoH oT 11 wions 2003 r. Ne 73-@3 // C3 P®. 2003. Ne 24,
T. .
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JIUIIaMU, TOCYTapCTBEHHBIMU WJIW MYHUIUIMIAIbHBIMU CIYyXXalllUMU
YKa3aHHBIX OPTaHOB, KOTOPBIM OHA CTajla U3BECTHA B CBSI3U C BbI-
MOJTHEHUEM WUMU MOJKHOCTHBIX (CIy>XeOHbIX) obsizaHHOCTel. Bo-
BTOpBIX, CT. 183 YK P® 3a He3aKOoHHOE MoJiyueHUEe U pasriaileHue
CBEICHUI, COCTABISIIONIMX KOMMEPUYECKYIO WU OAHKOBCKYIO TailHY,
YCTAHOBJIEHA YTOJOBHAs OTBETCTBEHHOCTb.

§ 4. NureiekTyaibHasi COOCTBEHHOCTD

1. MHTemnexTyanbHas COOCTBEHHOCTb — HOBOE IMOHSTHE s
POCCUICKOT0 HAIlMOHATBHOT'O 3aKOHOJATEJbCTBA U MPAKTUKU TO-
cnennux net. Eimie B HayuyHoil qutepatype 80-x rr. XX B. 0 HEM To-
BOPWJIOCHh KaK 00 YCTOBHOM COOMpaTeIbHOM TEPMUHE, TTPUMEHSIE-
MOM JIMIIIb B MEXIYHAPOJHBIX COTJIAIICHUSIX W 3aKOHOIATEIbCTBE
HEKOTOPBIX TOCyAapcTB. DTO MOHATUE ceiluac 3akpereHo B KoH-
crutyuuu P® (cT. 44). OOmierocygapcTBeHHOE €ro 3Ha4eHUE IO[-
YEPKUBAETCS TEM OOCTOSITENTbCTBOM, YTO, COTJACHO T. «O» CT. 71
Konctutyuuu P®, npaBoBoe peryivMpoBaHUE WHTEIEKTyalbHOM
COOCTBEHHOCTHM COCTaBJISIET TPEAMET WCKIIOUYUTEIBbHOTO BEACHUS
Poccuiickoit ®eaepauyu. CornacHo 1. 1 ct. 11 degepatuBHOrO 10-
ToBOpa 3TO PEryJIMpOBaHUE, HAMPOTUB, OTHECEHO K COBMECTHOMY
BeneHuto Poccuiickoit @enepaniuu U pecnyoguk. B cooTBeTCTBUM C
4. 1 pazgena Broporo Koncrutyuuu PP B njaHHOM cilyyae neiicTBY-
€T KOHCTUTYLIMOHHOE MPaBUJIO.

Hopwmbl nipaBa MHTEIEKTyaIbHOW COOCTBEHHOCTHU COIEpXKaTcs B
MHOTOUMCIEHHBIX 3aKOHaX, akTax IIpesuaeHta PP u IlpaButennct-
Ba P®. [IpobGiema ymopsimoueHUs 3TUX HOPM pelllaeTcs 0Oojee
10 net. OOGCyxnmanuch IBe OCHOBHbIE KOHUEMLIMKW: OOJHA — COBEp-
IIEHCTBOBATh YK€ HMelollleecsl 3aKOHOJATeJIbCTBO, BHOCSI B HEro
HEOOXOIMMbIE U3MEHEHUSI U AOMOJHEHUS; BTOpasi — IMOJHOCTHIO
OOHOBUTb, KOIUMPUIMPOBATH NEUCTBYIOLINE HOPMbI, CO3/1aB HOBBII
enuHBbIU nokyMmMeHT. Bepx B3stma BTOpass koHuemnuus. C 1 sHBaps
2008 r. BBOOMUTCS B IeiicTBUE 4yacThb yeTBepTas «IIpaBa Ha pe3yibTa-
Thl VUHTEJUIEKTYaJlbHOW AEATENBbHOCTH W CPEACTBA WHAWBHUIyaIU3a-
un» 'K P®. C sTroro BpeMeHM NMPU3HAIOTCS YTPATUBIIUMU CUITY
6osiee 50 3aKOHOB M MHBIX HOPMaTUBHBIX MPaBOBBIX akTOB P® u
PC®CP. Bo MHorue ¢enepaibHble 3aKOHbI BHECEHBI M3MEHEHMUS,
KOTOpbIE€ TaKXXe BCTYyMNaloT B CUJy TOJbKO ¢ 1 stHBapst 2008 r., u mo-
TOMY B HAcTOSIIEM WM3IaHUU YYEOHUKA CCHUIKM Ha YKa3aHHbIE W3-
MEHEHWSI HE NeIarTcs.
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l'eHeTWYeCcKM MaHHBIM BUA COGCTBEHHOCTU CBSI3aH C MHTEJIEK-
TOM — CITOCOOHOCTBIO YeIOBeKa K MBIIUICHUIO, palMOHAIbHOMY
MO3HAHUIO OKPYXalolllero Mupa, TBopuyectBy. CaM WHTEJUIEKT, CIO-
COOHOCTb TBOPHUTb HE MOMNAIOTCS BIMSIHUIO COLIMAJIbHBIX HOPM U
BHEIIIHEMY KOHTpoJjto. [IpaBo «momkiodaeTcs» K 3TOMY IpoOLeccy
TOJBKO Ha 3aBepllalollleil CTaauM, PeryaupyeT OOILIeCTBEHHbBbIE OT-
HOIIIEHUSI MO TOBOMY MPOoAyKTa (00beKTa), CO3IAaHHOIO B pe3ysbTaTe
TBOPYECKON IEeSITeTbHOCTH.

OOBEKTBl WHTEIEKTYalbHOM COOCTBEHHOCTH €CTh CIIEICTBUE
JINIIb MBICIUTENBHOM AESTEIbHOCTH YeIOBeKa, JUUYHOTO TBOPUECTBA
aBropa. CyObeKTaMU 3Ke IpaBa 3TOM COOCTBEHHOCTU BBICTYITAIOT KakK
rpaxkaaHe, B TOM 4YWCJIe UHIUBUAYaATbHBIC MPEANIPUHUMATEIN, TaK U
OpUANYECKUE JTNAa — MpeANpUHUMATEeIbCKUE OpPraHu3aluu, 4TO
MMoAYac BeleT K BOBHUKHOBEHUIO CIIOKHBIX KOH(MJIMKTHBIX CUTYALIUIA
BO B3aMMOOTHOIIEHUSX TIpakIaH — TBOPLOB WHTEIJIEKTYaabHOMI
COOCTBEHHOCTH M IOPUAMYECKUX JIUI], MPETEHIYIONIUX ObITh COOCT-
BEHHUKAMU Pe3yJIbTaTOB TBOPYECKOW HeATEAbHOCTU. OTINYUTENb-
HYIO 4epTy MHTEJJIEKTYalIbHON COOCTBEHHOCTH COCTABJISIET €€ Xapak-
TEPUCTUKA KAK MCKIIOUUTENIBHOTO TIpaBa, KOTOPLIM 00J1azaeT coOCT-
BEeHHMK (TpaBoobiiagateib). MCKIIOUMTETbHOMY TpaBy MPUCYIIN
OJHOBPEMEHHO TpU KadecTBa. [Ipexae Bcero, HUKTO HEe MOXET CO-
BepIIAaTh ACHCTBHSI, KAKMM OBl TO HU OBUIO 00pa3oM yIIeMIISIoINe
nmpaBa cobcTBeHHUKA. Jlanee, pe3ylbTaThl TBOPYECKON OeSATeNbHO-
CTH, SABJSIONIMECS OOBbEKTAMM MpaBa MHTEIEKTYalbHOM COOCTBEH-
HOCTU, MOTYT MCIIOJb30BAaThCS TPETbUMU JIMLIAMU TOJBKO C COTIJIa-
cus TipaBoobGianaTensi. HakoHell, OHO MCKIIOUYaeT BO3MOXHOCTH
UMETh TaKO# ke OOBEeKT Ha IpaBe COOCTBEHHOCTH Y APYTUX JIUII,
T. €. JaHHBI OOBEKT MHIWBUIYAJIEH, HEIOBTOPUM, CO3JaH TBOpYE-
CKUMHU YCUIUSIMU KOHKPETHBIX B KaXIOM OTHCIbHOM cCllyyae W3-
BECTHBIX MJIM MOTYIIUX ObITh YCTAHOBJIEHHBIMU JIUII.

Co3zgaBaemMble IpakaaHAMU U IOPUANYECKUMU JTULAMU OOBEKTBI
WHTEJUIEKTYaIbHOM COOCTBEHHOCTH O00JIafaloT HEKOTOPBIMU OOIIM-
MM TIpU3HaKaMu. Bce OHM SBISIOTCA UCTOYHUKAMU HOBOW OpMTIH-
HaJbHOW WH(OpMALIMU, KOTOpas BOILIOIIAETCS B OINpeIesIeHHBIX
MaTepHaTbHBIX HOCUTENISX; MMEIOT CTOMMOCTHYIO OLIEHKY U B CO-
CTOSIHUM TPUHMMATh (OpMY TOBapa, OOpallalolerocss Ha PHIHKE;
OTHOCSATCS K HEMoTpebisseMbIM BelllaM, T. €. He aMOPTU3UPYIOTCH,
He M3HAIMBAIOTCS, a yCTapeBaloT JIMIIb MOpPAJbHO; Oyaydyd W3Ha-
YaJIbHO CO3JaHHBLIMM B OJHOM 3K3eMILISIpE, MOTYT 3aTeM THpPaXKu-
poBaTbCsd, OECKOHTPOJNLHO ILIMPOKO PACIpOCTPAHATHCS B JIIOOOM
KOJIMYECTBE KOIMMUI M OJHOBPEMEHHO WCIIOJNb30BAaTbCSI HEOTPaHU-
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YEHHBIM KPYTOM JIMII; MOTIYT (hbaKTUUECKU PaCHpPOCTPAHSATHCS U HC-
MO0JIb30BaThCS Ha JIIOOOW TEPPUTOPUU, OTrpaHUUYCHMHE KOTOPOM 3a-
TPYAHUTEJIbHO WM HEBO3MOXKHO.

2. VcXoaHBIM B I0PUIMYECKOM OINOCPEAOBAaHUM IIpaBa MHTEJIEK-
TyaJlbHOII COOCTBEHHOCTHU SIBJISIETCS MTOJIOXKEHHE O TOM, YTO 3TO MpPaBo
BO3HMKAET B CJIydasix ¥ B Iopsiake, ycraHoBIeHHbIX 'K P® u npyru-
MU ¢enepalbHbIMKM 3aKOHaMU. TakuM oOpa3oM, BO-IIEPBLIX, IPaBO
MOXKeT ObITh NIPU3HAHO JUIIb Ha O0BEKTHI, KOTOPhIE (heaepanbHbIA
3aKOH OTHEC K MHTEJIEKTyaJlbHONH COOCTBEHHOCTH, U, BO-BTODHIX,
denepanbHbI Xe 3aKOH OIpeaesieT Mpoueaypy opopMIeHUs TaKOTO
mnpaBa, 3aKpeIJIeHUS ero MPUHAAIEKHOCTU KOHKPETHBIM JIMLIaM.

Buabsl 00beKTOB MHTEIEKTYaJIbHOM COOCTBEHHOCTH MHOTOYMC-
JICHHbI M MHOI'000pa3Hbl, MMEIOT Pa3jinYyHyl0 HOPMAaTHMBHO-IIPaBO-
BYIO OCHOBY U HEOJAMWHAKOBYIO CBSI3b C IIpeANpUHUMATEIbCKOM
nesaTeabHOCThIo. st Gojiee TyOOKOro M3y4eHUs] MeXaHM3Ma Irocy-
JIapCTBEHHO-IIPAaBOBOr0 BO3IEHCTBUS Ha OOIICCTBEHHbIE OTHOIIC-
HUS II0 MOBOAY OOBEKTOB MHTEJJICKTYaJbHOI COOCTBEHHOCTU BaxkK-
Ha kinaccudukauusa mnociegHux. Crarbst 138 'K P®D Boigensier nBe
KpYIIHbIE TPYIIBl O00BEKTOB 3TOM cOOCTBeHHOCTU. OgHaA BKIIOYaeT
HEIOCPEACTBEHHO CaMM pe3yJbTaThl WHTEJICKTYalbHON JesTelb-
HOCTH, JIpyrasg — OXBaTblBaeT IpHpaBHEHHbIC K pe3yjbTaTaM WH-
TEJUIEKTYaJIbHOI JesITeJIbHOCTH CPEACTBAa MHAVMBUAYaJIW3alUU IOPU-
JUYECKOro Julla, WHAWBUIYyaJIU3aLUU HPOMYKILMHU, BBIIOJHSIEMbIX
pabor unu yciayr. K HUM, B 4aCTHOCTU, OTHOCSTCS (pUPMEHHOE
HalMEHOBaHUE, TOBAPHbIA 3HAK, 3HAaK OOCIyXMBaHMUSI, HAUMEHO-
BaHUE MeCTa IIPOMCXOXICHUSI TOBapa.

IIpuBeneHHas rpynnupoBKa IOJe3Ha M HeoOxoauma IJisl Lelieit
rpaxJIaHCKOTO MpaBa, HO OHAa He B IOJHOW Mepe BIIMCHIBAeTCS B
npaBo IpeanpuHUMaTesbckoe. Beab B oqHON KBaau(pUKALMOHHOMI
IpyIIe OKa3bIBAaIOTCS TaKME HECXOXME W MMEIOIIUE COBEPILICHHO
pa3HOe OTHOILICHME K HNpealpUHUMATEILCTBY pe3yJbTaTbl TBOPYECT-
Ba, KakK, HallpuMep, XyIOXECTBEHHBIC IPOU3BEACHUSI U M300peTe-
Hus. s npeanpuHUMaTelIbCTBa NpakKTUYeCKU 0oJiee 3HAYUMO MO/ -
pazaejieHue 0O0bEKTOB MHTEJJIEKTyadbHON COOCTBEHHOCTU Ha JUTE-
paTypHbIe U XyIOXECTBEHHBIE M Hay4dHble M TexHu4yeckue. IlepBas
rpyIia COIpPUKacaeTcsl ¢ NpealpUHUMATEIbCTBOM OMNOCPEIOBAHHO.
Co3zpaTenu JUTEpPaTyYpHBIX M XYIOOXECTBEHHBIX OOBEKTOB HEpPEIdKO
yepe3 mpeanpuHUMAaTeNell peaausyloT pe3ysbTaTbl CBOEr0 TBOPYECT-
Ba, HampuMmep IMcaTelu, I03Thbl, KOMIIO3UTOpPHI IlepeaaroT M3aa-
TEeJIbCTBAM — KOMMEPYECKMM OpraHM3alusIM CBOU COUYMHEHMSI, ap-
TUCTbl — MPUBJIIEKAIOT NpeINpUHUMATENCH IS OpraHu3aluu CBOUX
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BBICTYIUICHMIA C KOHIIEPTHBIMU ITporpamMMaMu. OOBEKTHI XK€ Hayd-
HOTO M TEXHWYECKOTO TBOPYECTBA MMEIOT XKM3HEHHO BaXKHOE 3Haue-
HUE UISI caMUX mpeanpuHuMareneii. JInip Ha 6a3e Takux OOBEKTOB
BO3MOXEH HAayYHO-TEXHUYECKMU IIpOTpecc, JHIIb MCIIONb3YS HX,
MpeANpUHUMATENIM CIIOCOOHBI IOJIydaTh Pe3y/bTaThl IpeanpUHUMA-
TEJIbCKOM IESATeIbHOCTH B BHUE IIPOJAaBaeMbIX TOBAPOB, BHIIIOJIHSIE-
MBIX pabOT M OKa3bIBa€MBIX YCIYT, KOTOpPbIe ObUIM Obl KOHKYPEHTO-
CIIOCOOHBIMHM, UMEJIN YCTOMYMBBII CIIPOC Ha PBIHKE.

3. OCHOBHBIM HOPMATHMBHBIM IIPABOBHIM aKTOM, PETYIMPYIOIINM
00BEKTHI JIUTEPATypPHOTO U XYIOXKECTBEHHOTO TBOPYECTBA, SIBJISIETCS
3akoH P® or 9 wmions 1993 r. Ne 5351-1 «O6 aBTOpPCKOM IipaBe M
CMEXHBIX mNpaBax»'. COOTBETCTBYIOLIME HOPMBI MpaBa COAEPXKATCS
U B Opyrux 3akoHax, akTtax Ilpesumenrta P® u IlpaBurtennctBa P®D,
B MEXIYHAapOMIHBIX JTOroBOpax (COTJAIIeHUsX, KOHBEHIIUIX), B KO-
TOPBIX y4yacTByeT Poccusl.

OOBEKTHl aBTOPCKOIO IpaBa COCTABJISIOT CO3JaHHBIE TBOpYE-
CKUM TPYIOM aBTOPOB — (PM3MUYECKUX JIMI] pa3HOIO poia IpOu3Be-
IEHUSI, B YaCTHOCTM: JIMTepaTypHble (BKIIOYasi IIPOTrpaMMBbI JUIS
DBM); npamatudeckue M MY3BIKAIbHO-IpaMaTUYeCKHE, ClieHap-
HbIe; XopeorpaduyecKre M MaHTOMHMMBI; MY3bIKaJIbHbIE C TEKCTOM
Wi 0e3 TeKCTa; ayauoBU3yalbHbIe (KMHO-, Telle- U BUACO(MUIbMBI,
cnaia-GuibMbl U ApyTMe KMHO- M TeJeIpOU3BEACHNS); XUBOIIMCH,
CKYJBNTYPHI, TpaduKu, nu3aiiHa, rpadpuueckrue paccka3bl, KOMUKCHI
W JIpyrue MHpOM3BeAeHUs M300pa3uTeIbHOIO MCKYCCTBA; apXUTEKTY-
PbI, TPagOCTPOUTENBCTBA M Cal0OBO-IIAPKOBOTO MCKYCCTBa; (hoTorpa-
duyeckre M MONYYEeHHBIE CIIOCO0aMM, aHAJOTMYHBIMHU (oTorpa-
¢un; reorpadpuueckre, reoJIOTNIECKe 1 ApyTrue KapThl, IJaHbl, 3C-
KM3Bl U TUIACTUYECKHE IIPOM3BEACHUS, OTHOCSIIMECS K reorpadun,
tonorpapum u npyruMm HaykKam. K oObeKTamM aBTOPCKOTO IIpaBa OT-
HOCSTCSI TakKe IIPOM3BOIHBIE IpOM3BeneHMUs (IepeBOIbI, aHHOTAa-
nuu, pedepaThl, pe3toMe, 0030pbl, apaHXUPOBKM U T. 11.), COOPHU-
KM (SHUMKIIOIEAUM, aHTOJOTUU, 0a3bl JaHHBIX) W APYIMe COCTaB-
HBIE ITIPOM3BEACHUS, IIPEICTaBJsIONIMe CO00M Mo Ioadopy WM
pPacIoIOKEHUIO MaTepraja pe3yabTaT TBOPYECKOTO Tpyla.

3aKOHO,Z[aTCI[bCTBO HE AacT MCYCPIIbIBAIOIICTO IIEPEYHA ITPpOMU3-
BEIEHUII — OOBEKTOB aBTOPCKOTI'O ITpaBa. 3aro oHO COOCPKUT YECT-
KM€ yKazaHUdA Ha TO, YTO HE ABJIACTCA TaKUMU OG'bCKTaMI/I, a UMCH-

" Bemomoct P®. 1993. Ne 32. Cr. 1242; mocnemHIO0 penakiMio CM.:
®enepanbhbiii 3akoH oT 20 utonst 2004 r. Ne 72-D3 // C3 PD. 2004. Ne 30.
Cr. 3090.
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HO: oUIMaTbHbIC TOKYMEHTHI (3aKOHBI, CyAeOHbIC pEeIIeHUST, NHbIE
TEKCTHl 3aKOHOIATEJIBbHOTO, aIMUHUCTPATUBHOTO W CyIcOHOro Xa-
pakTepa), a TakXke MX OoDUIIMaTbHBIEC MEPEeBOMIBI; TOCYIapCTBEHHbBIE
CMMBOJIBI M 3Haku (daaru, repObl, OpleHa, ACHEXHbIe 3HAKU U
WHBIE TOCYyIapCTBEHHbIE CUMBOJIBI M 3HAKH); TIPOU3BEICHUS HapOJI-
HOro0 TBOPYECTBA; COOOIIECHUS O COOBITUSX U (paKTaX, MMEIOLINE
MHGOPMALIMOHHBIN XapakTep.

4. YuuThiBas CJIOXHOCTh W IJUTEIBHOCTh MPOIEcca CO3TaHMS
JI060ro MPOM3BEICHMSI, BKIIIOYAIONMIET0 OCMBICICHUE WIECH IpPEe.-
CTOSIIIIETO TBOPYECTBA M Pa3IUYHBIC CTaIUU €€ PEallbHOTO OCYIIECT-
BJICHUsI, pellaloliee 3HaUCHKE B 3alllUTe IMPaB aBTOPOB, MPEAYIPEK-
JNIEHUH TpaBOHApPYIICHWI B 3TON cdepe 0OIIeCTBEHHBIX OTHOIIECHUIA
U pa3pelleHUM BO3MOXHBIX KOH(MIMKTOB UMEET OIpeAcIeHHe CU-
TyallMy, KOIJa HauMHaeT NeiiCTBOBAaTh MEXaHMW3M aBTOPCKOTrO IpaBa.
ABTOpPCKOE TIPaBO pacIpOCTpaHsieTCsl Ha MPOU3BedecHUE HE3aBUCU-
MO OT €ro Ha3Ha4YeHUs, TOCTOMHCTBA M crmocoba BeIpaxeHus. Ho
OHO JOJKHO OBITh OPUTHHAJIBHBIM, MPEACTaBIATh CO00I HElpeMeH-
HO pe3yJbTaT TBOPYECKON AESATEIbHOCTH aBTOpa M BBIPAXEHO B Ka-
KOM-T1060 00BEKTHBHOI (hopMe, MO3BOJISIONICH BOCIIPUHUMATH €ro
TPETBHMM JIUIIaM. ABTOPCKOE MPaBO paclpoCTpaHsieTCsl KaK Ha oOHa-
pomOBaHHBIC, TaK U HEeOOHApPOAOBaHHBIE TPOU3BEICHUS, CYIIECT-
BYIOIIME B KaKOW-T1M060 0OBEKTUBHOM (popMe, HAIpUMep MUCHMEH-
HO#l — pPYKOIMCh, MAIIMHOINCH, HOTHAs 3allUCh U T. II.; YCTHOM —
MyOIMYHOE MCITOJTHEHHWE, TPOU3HECeHWe TeKCTa, MY3BbIKH; U300pa-
KEHUsSI — PUCYHOK, 3CKM3, KapTUHA U T. 1.; 00BEMHO-TIPOCTPAHCT-
BEHHOW — CKYJBITYpa, MOJICIb, MakKeT, coopyxXeHue. OTHAKO aB-
TOPCKOE MPaBO HE PacIpOCTPaHSAETCsS Ha WACH, METOIBI, IMPOILECCHI,
CHCTEMBI, CITOCOOBI, KOHIETIIUK, TPUHIIUITEI, DaKTHI.

ABTOpCKOE MpPaBO BO3HUKAET U OCYIIECTBISIETCS B CWJIY CaMOro
(dakTa co3naHus npousBeAeHus. [Ipu 3ToM He TpebyeTcsl perucrpa-
MW, WHOTO CTHEeUManbHOTO O(MOPMIJIEHUS TPOU3BEACHUS WU CO-
OtofeHUsT KakKux-1ubo popManbHOCTel. [{J1sT OMOBENIEHUST O CBOEM
WCKJTIOUMTEIBHOM MpaBe 1eJ1eCO00Pa3HO MCII0Jb30BaTh 3HAK OXpa-
Hbl aBTOPCKOTO IpaBa. ABTOPCKOE MpaBO Ha NMPOU3BENEHHUE, CO3-
JTAHHOE€ COBMECTHBIM TBOPYECKUM TPYIOM ABYX WUiau Oojee null (co-
aBTOPCTBO), TMPUHAIJIEKUT COaBTOPaM COBMECTHO HE3aBUCUMO OT
TOTO, O0pa3yer M TaKoe MPOU3BEJACHUE OMNHO HEPa3pbIBHOE IIEJ0€
WIN COCTOUT U3 YacTeld, KaXnasi U3 KOTOPbIX UMEET CAMOCTOSITENIb-
HOe 3HauyeHue. B3auMOOTHOIIEHUSI COABTOPOB MOIYT OTPEIEISIThCS
COTJIAIIEHUEM MEXTYy HUMU.
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Hepenko Bo3HMKalOT KOHMJIWKTH MO TTOBOMY aBTOPCTBAa Ha TakK
Ha3bIBaeMble CITy’KeOHbIe TIPOU3BENCHUS, T. €. CO3MAaHHBLIC B TTOPSII-
K€ BBIIOJTHEHUS CIYKeOHBIX 00S3aHHOCTEM WM CITy’kKeOHOTO 3ama-
HUS paboromatend. [1paBo Ha Takoe Tpou3BeAeHUE KaK OBl pacIiern-
JisgeTcsa. ABTOPCKOE TIpaBO Ha caMO CIyXeOHOe MpOou3BeAcHUE TIPH-
HaJUTEXKUT aBTOPY — PabOTHUKY, TBOPUYESCKUM TPYIOM KOTOPOTO OHO
co3maHo. McKIoUYMTEeNTbHBIM Xe TIpaBOM Ha HCIIOJIb30BaHUE CIy-
>keOHOTO TIPOM3BEeNeHUS obamaeT paboTomaTeb — JIMIO, ¢ KOTO-
PBIM aBTOpP COCTOMUT B TPYAOBbIX OTHOLIeHUs1X. Ho mocieaHsis Hop-
Ma JWCITO3WTUBHA; ITOTOBOPOM MeEXIy paboromateneM W pabOTHU-
KOM MOXET OBITh MPEIYCMOTPEHO W WHOE.

ABTOpPY B OTHOIIEHUM €TO TIPOU3BEICHUS MPWHAIIEXKAT TUIHbBIE
HEMMYIECTBEHHbIE U UMYILeCTBEHHbIe MNpaBa. Heumyuwecmeennvie
npasa BKITIOYAIOT TIpaBO aBTOPCTBA — TIPU3HAHWE JIMIIA TBOPIIOM
MIPOM3BEICHMS; TIPaBO Ha MMsI — MCITOJIb30BaHMNE TTPON3BENECHUS IO
TTOTMHHBIM MMEHEM aBTOpa WM aHOHMMHO; IpaBO Ha 0OHAapOIOBa-
HUe — OIyOIMKOBaHWE, IpeJaHne TIIACHOCTH B JII000# MHOM dhopMe;
IpaBO Ha 3allMTy PENyTalliM aBTOpa — HEIOMYyIIeHNe W yCTpaHEeHHe
BCIKUX MCKaXeHUH Tpou3BeneHUs. HMmyuecmeennvie npasa 3aKper-
JISTIOT MTAPOKUN CTIEKTP MCKIIOYUTETBHBIX MPaB Ha MCITOJIb30BaHUE
MIPOM3BEIeHNST, B YACTHOCTH Ha €ro BOCITPOM3BOICTBO, PacIpocTpa-
HeHUe, MyOJIMIHBIN MoKa3, Ha UMIOPT | mepeBoa. PazMep m mops-
IOK MCYMCIICHUSI aBTOPCKOTO BO3HATpaXKIeHUS 3a TMepeyrcleHHbIe 1
IpyTHe BUABI MCTIOJIb30BaHUST TTPOU3BEIECHUS B KaXXIOM OTAETbHOM
cllyyae yCTaHABIMBAIOTCSA B JOTOBOpPE, 3aKII0YaeMOM aBTOPOM (aB-
TOPCKWIT TOTOBOP) WJIM MHBIMU JIMIIAMU 110 TIOPYYEHMIO aBTopa. JImd-
HBIe HEMMYIIICCTBEHHBIC TIpaBa MPUHAIEXKaT aBTOPY He3aBUCHMO OT
€r0 UMYIIIECTBEHHBIX TIpaB M COXPAHSIIOTCS 3a HUM B CIyJae yCTYIKHU
HMCKITIOUMTETLHBIX TIpaB Ha MCITOJIb30BaHME TTPOU3BEICHUS.

OcHOBHOM TpaBoBO (OPMOIl peanrm3ali WMYIIEeCTBEHHBIX
npaB aBTOpa SIBJISICTCS aBTOPCKMiA JOTOBOP — YCTYNKA (Iepenada)
NpaBa HA KCNOJIb30BaHKe Npon3BeneHnsl. B 3aBucMMOCTH OT 00beMa
TepenaBaeMbIX TIPaB pa3WYaloT IBa BHMIA JTOTOBOPOB: O Iepemaye
WCKITIOYUTETbHBIX TIpaB M O Tiepenadye HEHWCKIIOUNUTETbHBIX TIpaB.
Asmopcikuii 002060p 0 nepedaue UCKAIOUUMENbHBIX NPaA8 pa3pelIaeT
HMCTIOTb30BaHUE TPOM3BEACHMS OTPEAeTICHHBIM CIIOCOOOM M B yC-
TaHOBJICHHBIX ITOTOBOPOM IIpeiesiaX TOJbKO JIUIY, KOTOPOMY 3TH
mpaBa TIepemaroTcsd, W JaeT TaKOMY JIMILY TIpaBoO 3allpeniaTh Momo0-
HO€ WCITOJIb30BaHWE MPOU3BENeHUS NpyruM Juitam. [lpaBo 3ampe-
IaTh WCTIOJb30BaHUE MPOU3BEICHUS APYTUM JIMIIAM MOXKET OCYIIe-
CTBJIATHCST aBTOPOM TIPOM3BENCHUsI, €CIM JIUII0, KOTOPOMY Tepena-
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Hbl MCKJIOUUTEIbHbIE TMpaBa, HE OCYIIECTBASET 3allUTy 3TOrO
npaBa. Aemopckuii 002080p 0 nepedaue HeUCKAIOHUMENbHbIX NPAE8 Pa3-
penIaeT IMOJb30BaTEeII0 MCIIOJIb30BaHUE IPOU3BEICHUs HapaBHE C
obyafgaresieM WCKIIOUMTENbHBIX MpaB, MepeAaBlIMM Takue TpaBa, U
(Munu) OpyruM auiaM, TMOJYyYMBIIMM pa3pellieHWe Ha UCIoJIb30Ba-
HHUE 3TOrO MPOM3BEIECHUs TaKUM Xe crocoboM. [IpaBa, mepenaBae-
Mble MO aBTOPCKOMY JIOTOBODPY, CUMTAIOTCS HEUCKIIOYUTEIbHBIMHU,
ec/ii B JOTOBOPE MPSMO He MPeayCMOTPEHO MHOE.

B n11060M ciyyae 1OroBop MOXKET 3aKJlouyaThbesl KaK Ha yXe ToTo-
Bblil, 3aBepLUIEHHBI TPyld, TaK U TOT, KOTODPBIII aBTOp 00s13yeTcs
co3laTh B OymylieM W TepefaTh 3aKa3unKy (aBTOPCKUIA JOTOBOp 3a-
Ka3a). JloroBop J0JKeH MpeaycMaTpuBaTh CIIOCOOBI UCTOJIb30BaHMUS
Mpou3BefeHNs (KOHKPETHBIC IIpaBa, IepedaBaeMbie IO TaHHOMY
JIOTOBOPY); CPOK U TEPPHUTOPHIO, Ha KOTOpBIE IMepemacTcsl MpaBo;
pasMep Bo3HarpaxmeHus W (MJIM) TOPSIOK OIpeneeHus pasMepa
BO3HarpaxJeHusl 3a KaXIblii coco0 MCIOJIb30BaHUS TPOU3BEe-
HUSI, TIOPSIOK U CPOKM €ro BBITLIATHI, a TaKXkKe IPYyrue yCJOoBUS, KO-
TOpbIE CTOPOHBI COUTYT CYIIECTBEHHBIMU [JisI JaHHOI'O IOTOBOpAa.
Bce mpaBa Ha MCITOJB30BaHUE MTPOU3BEACHMS, MPSIMO HE MepemaH-
HbIE TI0 aBTOPCKOMY JIOTOBOPY, CUMTAIOTCS HelepedaHHBIMH.

MuHUMaNbHbIE CTaBKM aBTOPCKOTO BO3HArpaXKIeHUsl yCTaHaB-
muBatotcsa IlpaBurenbctBom P®. Tak, 21 mapra 1994 r. IlpaButeib-
ctBo P® npuHsio noctaHoBiaeHue N 218 «O MUHUMAJIbHBIX CTaB-
KaxX aBTOPCKOTO BO3HArpaxKJAeHUsl 3a HEKOTOpble BUIbl MCIOJIb30Ba-
HUS MPOU3BEIEHUIT JIMTEPATYPhl U UCKYCCTBa» .

3aKa3uMK, a UM MOXET ObITb MpeANpUHUMATEb, IO aBTOPCKOMY
JIOTOBOPY 3aKa3a 00s13aH B cyeT 00YyCJOBJIEHHOTO TOrOBOPOM BO3Ha-
IPaXJIEHMST BBITJIATUTH aBTOPY aBaHC. ABTOpP e MPU HelpeacTaBiie-
HUU TIPOU3BEICHUS, MPEIYCMOTPEHHOIO TOrOBOPOM 3aKa3a, 00s13aH
BO3MECTUTb peaibHbIi yiepd, MPpUUMHEHHBIN 3aKa3uuKy.

3akoHomareabcTBOM Poccuiickoit Penepalliy yCTaHOBJICHBI He-
KOTOpBIE OrpaHMYEeHUs MPaB aBTOPOB, KOIJa IOITyCKAaeTCsI BOCIIPO-
WU3BeleHWe U MCIOJIb30BaHUE MPOU3BEIECHUI 0e3 corjiacusi aBTOPOB
U, KakK MpaBuio, 6e3 BbIMIAThl aBTOPCKOTO BO3HArpaxkKAeHUs, HO C
00s13aTeIbHBIM YKa3aHUEeM MMeHU aBTopa. OrpaHUYeHUs] BBEIEHBI B
LIeJISIX, MOJIE3HBIX ISl TpaxaaH, o0llecTBa U rocyaapcTBa, — pa3BU-
THS HayKW, JIATEPATypbl U MCKYCCTBa, MPOCBEIIEHUS TpaxmaH. DTo,
HaIlpuMep, MUTHPOBaHUE MTPaBOMEPHO OOHAPOIOBAHHBIX MPOU3BE-

' CAIIII P®. 1994. Ne 13. Cr. 994.
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IeHW B KHUTaX, XypHaJax M CPeICTBaXx MaccoBOW MH@oOpMaluu,
BOCIIPOU3BeACHUE MPOU3BEICHUI ISl CyneOHOrO MPOU3BOACTRA.

ABTOpCKOE TIpaBO JEWCTBYET B TeYeHME BCell XKU3HU aBTOpa U
50 ner mociae ero cMeptH. [1paBo aBTOpPCTBa, MPaBO HA MUMSI M TIPABO
Ha 3alIUTy pernyTaldu aBTOpa OoXpaHsIoTcsl 6eccpoyHo. McTeueHue
CpoKa ACWCTBUSI aBTOPCKOTO TpaBa Ha MPOU3BEICHUSI O3HAYaeT MX
repexoj B oOlIecTBeHHOe mocTostHue. [lpousBedcHUs, mepelien-
1IMe B OOIIECTBEHHOE AOCTOSTHUE, MOTYT CBOOOIHO MCIOJIb30BATHCS
JIIOOBIM JTMILIOM ©0e3 BBIILIATEI aBTOPCKOTrO BO3HarpaxiaeHus. [lpm
5TOM JIOJIKHO COOJIONAThCSI TTPaBO aBTOPCTBA, MPaBO Ha UMs U IIpa-
BO Ha 3alllUTy peIyTalui aBTOpa. ABTOPCKOE IPaBO IMEPEXOIUT IO
HaclienctBy. He mepexomuTt mo HacjeICcTBY NpaBO aBTOPCTBA, IPABO
Ha UMS ¥ MPaBO Ha 3allUTy peIyTaliy aBTopa MpousBencHus. Ha-
CJIEIHUKM aBTOpa MOTYT OCYIICCTBJAThH 3alllUTY YKAa3aHHBIX IIpaB.
DTH TIpaBOMOYMST HACIIEAHUKOB CPOKOM HE OTpaHUYMBAIOTCS.

5. CyObeKTaMU CMEXHBIX MPaB SBISIOTCS UCIOJHUTEIU, MPOU3-
BoAUTENM (DOHOTPAMM, OpPraHU3alUUU 3(PUPHOTO WIM KaOeIbHOTO
Bemanus. CMeXHbIe TIpaBa M PETYJIUPYIOT OTHOIIEHUSI, BO3HUKAIO-
IIHME B CBSA3M C UCITOJb30BaHMEeM (hOHOTpaMM MCIOJIHEHMIA, TOCTa-
HOBOK, Tiepegady U ¢ co3maHueM 3(pUpHOro win KabelbHOTo Bella-
HUus. COOTBETCTBEHHO MMEIOTCSI TPU BUAA CMEXHBIX TPaB:

HUCKJIIOUUTEbHBIC TpaBa UCHOJHUTENICH Ha MMS, Ha UCITOJb30-
BaHWE U 3alUTY UCITOJHEHUS WIM TTOCTAHOBKMU;

HUCKIIIOUUTEIbHBIC TIpaBa IPOU3BOAMTENC (DOHOrpaMM Ha MC-
MoJib30BaHUe (poHOrpamMM B JI060I hopMe;

HUCKJIIOUUTENIbHBIE TIpaBa opraHu3aluu 3(GUPHOTO BElllaHUSI UC-
MOJIb30BaTh Mepegavyy B 000 dopMme M maBaTh paspellleHUe Ha
HCITOJIb30BaHUE Tepeaavn.

IMepeunciaeHHble CyOBEKTHI CMEXHBIX TPaB MMEIOT MPaBO Ha IO-
JIydeHUe BO3HATPaXKACHUsI COOTBETCTBEHHO 3a KaXXIbI B MCITOJb-
30BaHUSI UCIOJHEHUS WM MOCTAHOBKM, 3a KaXIbIid BUJ MCIIOJb30-
BaHMsT (DOHOIpPAMM, 3a MPeJOCTaBJeHUE pa3pelleHUs] Ha MCITOJb30-
BaHue nepenad. [IpaButenbcTBo P®D B Liensax mpoBeAcHUST eIUHOM
MMOJIUTUKU B OOJIACTM KYJIBTYPBl M OCYIIECTBJICHUS MPAKTUYECKUX
Mep Mo 00eCIeUYeHUI0 MaTePUATbHBIX TIPAaB UCIIOJHUTEICH TMPUHSLIIO
17 mast 1996 r. nmocraHoBieHue Ne 614 «O craBKax Bo3HArpaxKiaeHUs
HUCIIOJTHUTEJISIM 32 HEKOTOpBIe BUABI MCIOJb30BAHUS MCITOJHEHUS
(moctanoBku)»'. CMexXHBIE TMpaBa AEUCTBYIOT B TedeHue S50 jeT B
OTHOIIEHUM WCITOJTHUTENSI — IOCJIe MEepBOTr0 UCTIOMHEHUST WU T10-

C3 PD. 1996. Ne21. Cr. 2529.
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CTAaHOBKM, MPOU3BOAUTENS (DOHOTpAMMbI — TOCJE MEePBOro OIyod-
JIMKOBaHMS (POHOTpaMMBbI OO TTOCTIe ee TIepBOM 3aluCcH; OpraHu-
3alUM 3(UPHOTO BEUIaHWS — TIOC]E OCYIIECTBICHUS €10 TepBoit
nepegayu B 3(up; opraHM3aluu KaOeJIbHOTO BEIIAHUSI — IIOCIIE
OCYILECTBIEHUS €10 MEePBOi Mepedadyr Mo Kabeio.

CMexXHBIe MpaBa, KaK Mbl BUIUM, MPOM3BOIHBLI OT aBTOPCKOTO
mmpaBa. ABTOPBl — MO3THI, KOMIIO3UTOPHI, ApaMaTyprd 4 T. 0. —
CO3JaI0T TIPOU3BEACHUSI HE CTOJIBKO IJISI ce0sl, CKOJbKO IJISI OPYTrUX
monpeit. Ho camu oHM peako 3aHUMAIOTCS TOMyJIsipu3alueil, pac-
MPOCTPAaHEHWEM CBOUX TBOPEHUI — YWUTAIOT CTUXU, TOIOT, UTPAIOT
U T. II. MexXxay aBTOpOM U ayaUTOpHeil, Ha KOTOPYH PacCUYUTAHO
MMPOU3BeJACHNE, HEOOXOOAMMBI MOCPEIHUKH. WMIMM M BBICTYIAIOT
CyOBEKTBI CMEXHBIX MpaB, MCIOJIb3YIOIINEe CBOU TNpodeCcCUoHab-
Hble M JIMYHOCTHBIE KauecTBa. Pexuccepbl OCYIIECTBISIIOT ITOCTa-
HOBKY CITeKTaKJieil, CbeMKYy KUHO(MUIBMOB, aKTepPhl «KUBbEM» HC-
MOJIHSIIOT MPOU3BEAECHUSI, U3TOTOBUTENN (POHOTPAMM IIPOBOMST 3BY-
KOBYIO 3allMCh WMCHOJHUTEeNeil, 3hupHOe M KabedbHOE BelllaHUe
IOBOJUT TBOPYECKYIO MPOAYKIMIO aBTOPOB, MCIIOJIHUTENEH U MU3ro-
TOBUTEJIE O BCEOOIIEro CBEAECHMS, HeaeT ee NOCTOSTHHMEM BCeX
KeJIAoIIUX TTOCPEACTBOM paauo- U Tejernepenay.

Takum o0Opa3zoMm, MeXIy CyObeKTaMu aBTOPCKOTO M CMEXHBIX
IpaB CYLIECTBYEeT CUCTEMHOE pas3jiejicHue Tpyda, NMpU KOTOPOM OHH
BCEe MPU3BAaHBI MOCTOSTHHO B3aMMOJEHCTBOBATh, C TEM UYTOOBI BO3-
MOXHO TOJTHee ObLIN YIOBIETBOPEHBI UX INYHbIC HEUMYIIECTBEHHBIE
M UMYIIEeCTBeHHBIE TTpaBa. Ha mpakTuke 00beKTUBHO CBS3bIBAIOLIAS
UX <lEMoYKa» HepemKo paspbiBaeTcs. MICIONIHUTEIN TOIb3YIOTCS
MMPOMU3BeaeHUSIMU Oe3 BeJoMa aBTOPOB, M3TOTOBUTENU (POHOTpaMM, B
CBOIO OYepeb, BTalilHE OT aBTOPOB U MCIOJTHUTENE TPOU3BOISIT 3a-
MMUCh U pacIipOCTpaHEeHHUE UCTTOIHSIEMBIX POU3BEICHUMA U T. .

IMpaBoBoi1 (hopMoOIi OpraHM3alUK B3aMMOCBSI3eil MEXIYy CYObeK-
TaMU aBTOPCKOTO M CMEXHBIX TMpaB CIyXaT I'paXIaHCKO-TIpaBOBHIE
IoroBopbl. YacTo BO3HUKAIOIIME OCTpeilne KOHMINKTLI, HAIIpH-
Mep MEXIy «IIeCEHHUKAaMW» — aBTOpPaMM CJIOB U MY3bIKU, MCITOJN-
HUTENIIMHU, MU3TOTOBUTEISIMU TIECEHHBIX ayAMOBU3YaIbHBIX MPOU3BE-
IeHUi 1 ¢GOHOrpaMM, OpraHM3alUIMU 3(UPHOTO U KabeJbHOro Be-
IIaHUsI, OOBICHSIOTCS TMPEXAe BCEro MpeHeOpexXeHneM MpaBOBBIMU
dopMaMu, MOTYIIUMU ONTUMU3UPOBATH UX B3aUMOOTHOIIIEHUSI.

6. DddexTUBHAS OpUIMYECKAasT 3allUTa HeOOXOoAMMa CyObeKTaMm
M aBTOPCKUX, M CMEXHBIX MpaB. CaMble oNacHbIe MOCATATeIbLCTBA Ha
WX TIpaBa — Iiarvat (MpPUCBOEHKME aBTOPCTBA) M MUPATCTBO (He-
CaHKIMOHMPOBAHHOE CYObeKTaMU aBTOPCKOTO M CMEXHBIX MpaB MUC-
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MOJIb30BaHUE PE3yJbTaTOB UX TBOPUECTBA B KOMMEPUYECKOU JEsITE/Ib-
HOCTU XO3SHCTBYIOIIMX CYOBEKTOB). 3aKOHOAATEJbCTBOM IIpEdy-
CMOTpEHa yTroJOBHas, aIMUHUCTPATUBHASI U TIpaXkIaHCKO-TpaBoOBast
oTBeTCTBeHHOCTh. DenepasbHbIM 3aKOHOM OT 8 ampenst 2003 .
Ne 45-®3 B cr. 146 «HapylieHue aBTOPCKUX M CMEXHBIX IIpaB»
YK P® yTouHeH cocTaB 3TOro mpecTyruieHus u nuddepeHuupoBaHa
OTBETCTBEHHOCTb 3a €ro coBeplieHue. MakcumalbHasi Mepa Hakasa-
HMS YCTAHOBJIEHA OT JBYX JIO TATHU JIET JIMLIEHUs CBOOOBI .

Hapyiienue aBTOPCKMX M CMEXHBIX MpaB B LESX U3BJICUCHUS
Joxona — TipoAaxa KOHTpa(akTHBIX 3K3EMIUISIPOB MPOU3BEACHUN
U T. . — BJIEYET HAJIOXEHUE aJMUHUCTPAaTUBHOTO 1Tpacda B pas-
Mepe 10 400 MUHUMaIBHBIX pa3MEpOB OIJIAThl Tpyda ¢ KOHGUCKa-
umneit KontpadakTHoil mpoaykuuu (4. 1 ct. 7.12 KoAIl P®). [dena
paccMarpuBaioT cyabu (cT. 23.1 KoAIl P®).

ABTOp, oOJlamaTeab CMEXHBIX MpaB WUJAM MHOUW objiagaTeilb MC-
KJIIOUMTEIbHBIX TIpaB BIpaBe 3alllvIlaTh CBOM ITIpaBa cIocobamu,
npeaycMotrpeHHbiMu 'K P®.

OOGnanarenu MCKJIIOUUTETbHBIX MpaB BIpaBe TpeboBaTh MO CBO-
€My BBIOOpY OT HapyILIUTEIsI BMECTO BO3MEIEHUsI YOBITKOB BbITLIA-
Thl KOMITEHCAIIUU:

B pa3mepe oT 10 Teic. 10 5 MJIH py0., ompeacaseMoM IO YCMOT-
PEHUIO cyaa, apOUTPaKHOTO Cyla WU TPETeHCKOro cyaa WMCXOIs U3
XapakTepa HapylIeHWUsI;

B JIBYKPaTHOM pa3Mepe CTOMMOCTU 3K3EMILISIPOB MPOU3BEACHUI
WIN 00BEKTOB CMEXHBIX IIpaB JUOO B JIBYKpPAaTHOM pa3Mepe CTOU-
MOCTU TIpaB Ha WCIIOJIb30BaHUE MPOU3BEICHUU UIN OOBEKTOB
CMEXHBIX TIpaB, ONpeaeasieMOll HCXOolsl W3 I1IeHbl, KOTopas Ipu
CPaBHUMBIX OOCTOSITEJILCTBAX OOBIYHO B3MMAETCsl 3a MPAaBOMEPHOE
WCIIOJIb30BaHUE TIPOU3BEICHUIN UM OOBEKTOB CMEXHBIX MpaB.

OGnanareny UCKIIOUUTENIBHBIX MpaB BIIpaBe TpeOOBaTh OT Hapy-
IIUTENST BBITUIATHI KOMIEHCALMU 3a KaXIbIiA Cilyyaii HempaBOMeEp-
HOTO MCMOJb30BaHUSI MPOU3BEACHUN WIM OOBEKTOB CMEXHBIX IpaB
MO0 3a NOMYyILEHHbIE MPAaBOHAPYLICHUS B LIEJIOM.

KomrneHcalusi moiiexXutT B3bICKAHUIO TIPU JOKa3aHHOCTU (akTa
MpaBOHAPYIICHUs] HE3aBUCUMO OT HaJIU4UsSI WM OTCYTCTBUS YOBITKOB.

ABTOpBI U MCIIOJHUTENM B Cllydae HapylIeHUs] WX JUYHBIX He-
MMYIIECTBEHHBIX TMpaB WJIW MMYIIECTBEHHBIX TpaB TakKXKe BIIpaBe
TpeboBaTh OT HAPYIIUTENSI BO3MEIIEHUSI MOPaJIbHOTO Bpena.

C3 P®. 2003. Ne 50. Cr. 4848.
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ABTOp, OOjamaTesb CMEXHBIX MpaB WM WHOM oOJjlagaresib MC-
KJIIOYUTEJBHBIX IIPaB B YCTAaHOBJICHHOM 3aKOHOM IIOPSAKE BIIpaBe
00paTUThCS IJIsI 3alMTHI CBOMX IIpaB B Cyl, apOMTpPaKHBIN Cyld, Tpe-
TEWCKUI Cyld, OpraHbl IPOKypaTyphl, OpTaHbl MO3HAHMS, OPTaHbI
MIPEeABApPUTEIBHOIO CJIEACTBUSI B COOTBETCTBUM C MX KOMIIETCHIIUEI.

OpraHuzanusi, ynpasiisiollas MMYIIECTBEHHBIMU IpaBaMHU Ha
KOJUIEKTMBHOM OCHOBE, B IIOPSAKE, YCTAaHOBJICHHOM 3aKOHOM,
BIIpaBe 0OOpaIaThCs B Cyd OT CBOEr0 MMEHHU C 3asBICHUSIMHU B 3a-
IIUTY HApYIIEHHBIX aBTOPCKUX MpaB U (MJIM) CMEXHBIX IpaB JIUII,
yIIpaBjeHUEe MMYIIECTBEHHBIMU IIpaBaMM KOTOPBIX OCYIIECTBIISIETCS
TakKoM OpraHU3alueH.

KoHTpadakTHbIE 3K3eMILISIPHI IPOU3BEACHUN MM (DOHOIPAMM,
a TakXke MaTepuaibl U 000pYyIOBaHUE, UCTIOIb3YEMBIE JJISI BOCIIPO-
M3BeleHUs KOHTpadaKTHBIX SK3EeMIUISIPOB MPOM3BENCHUI Wi (o-
HOTI'paMM, W WHBIE OPYIUSI COBEPIICHUS MpaBOHAPYIIEHUS MOIJIeXKaT
KOH(}MCKAMM B CyIeOHOM MOPSAKE B COOTBETCTBUU C 3aKOHOMdA-
tenbeTBoM Poccuiickoit denepanuun. KoHpuUcKoBaHHBIE KOHTpa-
¢dakTHBIE 3K3EeMIUISIPHl MPOU3BEACHUN WM (DOHOrpaMM ITOIJIEXKaT
YHUYTOXEHMIO, 32 UCKIIIOUEHNEM CIydaeB MX Mepemaayu o0JiagaTenio
aBTOPCKUX MpaB WM CMEXHBIX IIpaB 10 €ro mpochoe.

Cyn WM cynbs €IMHOJMYHO, a TaKKe apOMTPaKHBIM Cylo MOXET
BBIHECTHM OIIpEIeICHUE O HAJIOXEHMU apecTa M U3bITUU BCEX K-
3eMIUISIPOB IIPOU3BENCHNUI M (DOHOTPaMM, B OTHOIIEHHU KOTOPBIX
MpeArogaraeTcsl, YTO OHM SBISIOTCS KOHTpa(aKTHBIMM, a TaKXe
MaTepualioB U 000pyI0oBaHUs, MpeJHa3HAYEHHBIX JJII UX U3TOTOB-
JICHUSI 1 BOCIIPOU3BEICHMS.

B mocnenHue rompl TOoCcyaapcTBO aKTMBU3MPOBAJIO YCUIIMS II0 3a-
IIMTE aBTOPCKOTrO TpaBa M CMeXHBIX NpaB. Tak, Ha DemepalbHy0
CIyxX0y 1o Ham30py 3a coOJIogeHMEM 3aKOHOIATEeIbCTBA B cdepe
MAacCOBBIX KOMMYHMKAIIMI M OXpaHe KYyJbTYpPHOIO Haclienus, obOpa-
30BaHHYI0O B COOTBETCTBUM ¢ YKa3zoM Ilpesumenta PD ot 9 mapra
2004 1. Ne 314, BO3JIOXXKEeH KOHTPOJb 3a COOJNIOJEHMWEM 3aKOHOIA-
TeabcTBa Poccuiickoit Deaepauii 06 aBTOPCKOM TIpaBe M CMEKHbBIX
mmpaBax B cepe MacCOBBIX KOMMYHMKanuii. DenepanbHast ciyxkoa
HaxoIUTCSI B BeAeHUU MUHHMCTEPCTBA KYJIBTYphl 1 MAacCOBBIX KOM-
MmyHukauuii P®. INonoxeHue o Hell yTBepKAEHO MOCTAHOBIEHHEM
ITpaBurennctBa P® or 17 uiong 2004 r. Ne 301"

Ot BBIIIyCKa M pealu3aliiy MMHUPATCKOM IMPOAYKIIUMU OOIIECTBO
HeceT orpoMHbie mmotepu. Ha mpomaxke TObKO BUAEO- M ayauMoKac-

C3 P®. 2004. Ne 26. Cr. 2671; 2006. Ne 44. Cr. 4601.
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CeT rocyJapcTBO TepseT He MeHee | Mipnd nosul. B rod. Benb Gosee
MOJIOBUHBI TaKUX KacceT — KOHTpadaxkTHbie. it 60pbObI ¢ 3TUM
3JI0M HaMe4YeH KOMILJIEKC TOoCydapCTBEHHBIX M OOIECTBEHHBIX Mep.
Tak, Hanpumep, [IpaBureasctBo PP mocraHoBaeHueM OT 27 nekabd-
pst 2002 1. Ne 934 yrBepauno Ilonoxenue o I[IpaBuUTEIbCTBEHHOI
KOMMCCUHM IO TPOTUBOJAEUCTBUIO HapylLIeHUsIM B cpepe MHTEIEeK-
TyaJIbHOU COOCTBEHHOCTH, YTBEpXKIEeH ee cocTaB Bo miaBe ¢ Ilpen-
cenateneM IlpasutenbctBa P®'; OOHOBISIETCS COOTBETCTBYIOLLEE
3aKOHOMATENbCTBO, YCUJIMBAETCS KOHTPOJb U HAA30p 3a cobJirome-
HUEM JeHCTBYIOIIETr0, OCOOEHHO PEryaupylollero mpaBujia TOProB-
JIW; co3maercs crielmduueckass HeKoOMMepUecKass opraHu3alus st
oTcTauBaHUS aBTOpckux npaB B cymax. Ilnenym BepxoBHoro Cyma
P® npunsn mocranosienune or 19 mions 2006 r. Ne 15 «O Bompo-
cax, BO3HUKIIUX Yy CYIOB IPHU PACCMOTPEHMU TIpakIaHCKUX MO,
CBSI3aHHBIX C MPUMEHEHWEM 3aKOHOJATEeIbCTBA 00 aBTOPCKOM ITpaBe
M CMEXHBIX MpaBax»’.

7. OCHOBHbBIMU HOPMAaTUBHBIMU MPABOBBIMU aKTaMu 00 OOBEK-
TaX HAyYHOTO M TEXHWYECKOTO TBOpUYecTBa sIBisitoTCsS PDenepanbHbIii
3akoH OT 23 aBrycta 1996 r. No 127-®@3 «O HayKe W rocyaapCTBEH-
HOIl Hay4yHO-TEXHUYEeCKOil MmoiuTuke» W [laTeHTHBI 3akoH P® or
23 centabps 1992 r. Ne 3517-1" (nanee — IlareHTHbIil 3aKoH). De-
JdepaibHBIN 3aKOH OT 23 aBrycra 1996 r. Ne 127-®3 perynmupyer oT-
HOLIEHUSI MEXAy CyObeKTaMM HaydyHOW U HayYHO-TEXHUYECKOU
JESITETbHOCTU (HAayYHbIMM W HAyYHbIMU OpPraHU3alUsMU) U MOTpe-
OuUTENsIMU CO3laBaeMOU MMM TPOAYKIIMU, B TOM YMHCJIE XO3SIUCT-
ByloIIMMU cyOobekTaMu. OCHOBHasi mpaBoBasi (popMa OTHOUIEHUM
MEXIy HUMU — JOTOBOp (KOHTPAKT), 3aKJIOYaeMbIil MO TpaBUjiamMm
IPaXIaHCKOTO 3aKOHoJaTenbcTBa (cM. Temy 8), OmHUM W3 TIPUHIIU-
MOB TOCYAAapCTBEHHOU HAyYHO-TEXHUYECKOUW TMOTUTUKU SIBIISIETCS
nojiepXXKa KOHKYPEHIIUU U TPEeANPUHUMATEIbCKONU NeSITeTbHOCTU
B 00J1aCTU HAayKU M TEXHUKHU.

ITaTeHTHBI 3aKOH peeyaupyem omHOUuleHUs, 803HUKAIOWUE 8 CEA3U
€ NPagoeol OXpaHoIl U UCNOAb308AHUEM U300pemeHUll, NOAE3HbIX MOOe-

' Poccuiickas rasera. 2003. 10 sHB.

* Poccuiickas razera. 2006. 28 MIOHS.

> C3 PO. 1996. Ne 35. Cr. 4137; mocnegHwoo penakiuio cM.: Dene-
panbHbIiA 3aKoH OT 4 mekabps 2006 . Ne 202-®3 // Poccuiickas rasera.
2006. 8 mex.

* Bemomoctt P®. 1992. Ne42. Cr. 2319; mocieHIOn PENAKIMIO CM.:
](\)}e%e%anbgé%ﬁ 3akoH oT 2 ¢espans 2006 r. No 19-®3 // C3 PD. 2006

0 6. Cr. 636.
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el U npombluaeHHblx 00pasyos. TlaTeHTHBIN 3aKOH OKaszajics OJHUM
U3 caMbIX CTaOMJIbHBIX pedopMaTtopckux akToB. IlepBbie uU3MeHe-
HUS U IOIIOJHEHMs B Hero ObUIM BHECEHHI Juiub B KoHie 2000 r.
Ho u mocne 3Ttoro oH Hepenko mojaBeprajics Kputuke. Heymosie-
TBOPEHHOCTb BbI3bIBaJIM, HampuMep, HeAOCTaTOYHas 3allMIIeH-
HOCTb MpaB u3o0peTaTeseit, co3mareseil MOJe3HbIX MoJeaelt U Mpo-
MBIIIJIEHHBIX 00pa3lloB; HeuyeTKas OpraHu3alus TrocyaapCTBEHHOTO
yIpaBleHUs] TaTeHTHBIMKY MPABOOTHOLIEHUSIMU (TakK, JUIIb B KOHIIE
90-x rr. XX B. Obla obpa3zoBaHa Breiciias maTeHTHas majarta); He-
SICHOCTU B BOIIpOCAax MaTeHTOBAHUSI CEKPETHBIX M300peTEeHUt, COOT-
HOIIIEHUsT HOPM HallMOHAJbHOTO MATEHTHOTO IpaBa, MpaBa WHO-
CTPaHHBIX TOCYIApCTB U HOPM MEXIYHApOMIHOIO IpaBa.

KapauHanbHble U3MeHEHUsT U AoToJHeHUs B [laTeHTHBIN 3aKOH
BHeceHbl PenepaabHBIM 3aKoHOM oT 7 despana 2003 r. Ne 22-P3',
IMocnenHuit HECKOJIbKO HEOOBIUEH TeM, YTO OH (PaKTUUYECKU TMOJHO-
cThlo oOHoBsieT [laTeHTHBIN 3aKOH. B CBSI3U ¢ 3TUM OuyeBUAHA lie-
JIecOOOPa3HOCTh BBEIEHUSI B 3aKOHOTBOPUYECKYIO MPAKTUKY MpaBU-
Jla, YTO €CJIM TOT WM WHOW 3aKOH U3MEHSIeTCsl U JOIOJHseTcs 00-
Jlee 4eM HalloJOBUHY, TO HaJJeXUT BMECTO HEero NpUHUMAThb
HOBBI, TMyCTh JaXe C MPeXHUM Ha3zBaHueM. MHaue y moJsib3oBaTe-
Jiell 3aKOHa CKJIaJbIBaeTCs MpeBpaTHOE MpEACTaBIeHUE O XapaKTepe
ero oOHOBJIEHMSI, a TJITaBHOE — BO3HUKAIOT MUCKYCCTBEHHbIE TPYIHO-
CTU TI0 BMOHTUPOBAHUWIO MPUHSITHIX U3MEHEHUU U JOMOJHEHUN B
paHee NEeUCTBOBABIIUNA TEKCT.

Cpazy oTMeTUM JiBe oOllMe HOBEJUIbl, BBeAeHHbie DenepaabHbIM
3akoHOoM oT 7 ¢eBpansa 2003 r. u HeoOXoAUMEBIE IJisd JaJlbHEHUIIETro
PACKPBITUS TEMBI.

Bo-nepBbiX, 3akoHOmaTedb OTKa3ajics OT POJOBOTO MOHSATHUS
«ITPOMBIIIIEHHAS COOCTBEHHOCTh», KOTOPLIM paHee OO0beINHSIINCH
TPU paccMaTpuBaeMbIX 00beKTa MHTENIEKTYalbHOW COOCTBEHHOCTH.

Bo-BTOpBIX, ClIOBa «rOCyAapCTBEHHOE MaTeHTHOE BeAOMCTBO Poc-
cuiickoii Menepanmn» 3aMeHEHBI 110 TEKCTY CJIOBaMU «(eaepaibHbIil
OpraH UCTOJHUTEJNbHOM BJIACTU MO MHTEIEKTYaTbHON COOCTBEHHO-
ctr». OenepaibHbIM OPraHOM UCITOJHUTEIbHOM BJIACTU 1O UHTEJIIEK -
TyaJIbHOI cOOCTBeHHOCTH siBisieTcss DenepanbHas ciyxk0a 1Mo MHTeN-
JIeKTyaJbHOW COOCTBEHHOCTM, NaTeHTAaM M TOBapHbIM 3HakaMm. OHa
co3naHa YkazoM [IpesugeHta PD ot 9 mapra 2004 r. Ne 314 mytem
npeo6pazoBaHust Poccuiickoro areHTCTBa Mo maTeHTaM M TOBapHbIM
3HaKaM c Tnepefayveit ero GyHKIUNH 1o MPUHSATUI0O HOPMAaTUBHBIX Mpa-

C3 P®. 2003. Ne 6. Cr. 505.
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BOBbIX aKTOB MuHoOpHayku Poccuu. CokpalieHHOe Ha3BaHUE HOBOM
DenepanbHOM CIIyKOBI, KOTOPOE AaJbIlle U MCITOJB3YEeTCSI B YYeOHU-
ke, — Pocmatent. @enepanbHast ciry>k6a HaXOOUTCS B BeaeHUM Mu-
HUcTepcTBa obpazoBaHus U Hayku P®. [TonoxeHue o Heil yTBepxKe-
HO nocTaHoBeHMeM ITpaBurenscTsa PD or 16 utons 2004 r. Ne 299",

8. TlpaBa Ha uzobOpeTeHUE, MOJAE3HYIO MOAE/b, MPOMBIIIIEHHBINA
oOpa3zell OXpaHSIOTCS 3aKOHOM U TOATBEPXXIAIOTCS COOTBETCTBYIO-
MM TaTeHTOM (paHbllleé Ha MOJE3HYI0 MOJeb BblIaBaJics He Ia-
TEHT, a CBUIETEAbCTBO). IlaTeHT ymocToBepsieT MPUOPUTET, aBTOP-
CTBO M300peTeHUs, MOJIE3HOU MOAEIN WIM MPOMBIIIJIEHHOTO 00pas3-
11a U UCKJIIOUYUTEJIbHOE MpaBO Ha M300peTeHME, IMOJIE3HYIO MOJAEIb
WIA NPOMBILIEHHBIN oOpa3el. IlaTeHThl Ha Bce TpU OOBEKTa BbIIA-
eT ¢enepalbHbIA OpraH IO MHTEJUIEKTyaJlbHOI cobcTBeHHOCTU. [la-
TEHT BBIJAETCS M OXpaHSETCs JUIIb MPU YCIOBUU MATEHTOCIIOCOO-
HOCTH OOBEKTOB WHTEIEKTYyaJIbHO COOCTBEHHOCTH.

B kadecTBe M300peTeHUS OXpaHSIETCS TeXHUYECKOe pellleHUE B
10001 0bysacTH, OTHOCHIIEeCsS K MPOAYKTy (B YaCTHOCTH, YCTPOMCT-
BY, BEILECTBY, LITAMMY MUKPOOpPraHW3Ma, KYJIbType KJIETOK pacTe-
HUI WIN XKMBOTHBIX) WJM CHOCOOY (MpoLEeccy OCYILIECTBIEHUSs Aeli-
CTBUM Haj MaTepUaIbHBIM OOBEKTOM C ITIOMOIIbIO MaTepUalbHbBIX
cpencts). M300peTeHunIo npeaocrapisieTcs NpaBoBasi OXpaHa, ecJM OHO
SIBJISIETCS HOBBIM, UMEET M300peTaTe/IbCKUii YPOBEHb M NPOMBIIILJIEHHO
npuvennMo. He cuuTamoTCd M300peTeHUSIMU, B YAaCTHOCTU, OTKPHI-
THSI, a TaKXKe HaydHble TEOPUM U MaTeMaTU4YeCKHE METONbl pellle-
HMsI, Kacalolluecsl TOJIbKO BHEIIHEro BUlIa W3AEJWil U HalpaBieH-
Hble Ha YIOBJIETBOPEHUE ICTETUYECKUX IMOTpeOHOCTei; mpaBwia U
METOIbl WUTDP, UHTEIEKTYaJIbHONW WJIM XO3SWCTBEHHOU NesTebHO-
CTH; MPOrpaMMBbl JJisI JIEKTPOHHBIX BBIYMCIUTEIbHBIX MAlllWH; pe-
IIEHUS, 3aKI0YaloIrecs TOJIbKO B MPeaoCTaBIeHUM UHMOpMalIu.

B kayvecTBe MOJIE3HOU MOMAENIW OXpaHSIETCS TEXHUYECKOE pelle-
HUE, OTHOcsIIeecs K ycTpoicTBy. Iloe3Hast Moaeb MPU3HAETCS CO-
OTBETCTBYIOIIEH YCJOBMSAM NMATEHTOCHOCOOHOCTH, €CJIM OHAa SBJISETCS
HOBOW M NMPOMBIILIEHHO MPUMEHUMOIA.

B kadecTBe MOJIe3HBIX MOl MpaBoBas OXpaHa HE Ipeaoc-
TaBJISIETCS PEUIEHUSM, KacalollMMCS TOJbKO BHEIIHEro BUAAa W3-
JIeluii W HanpaBJI€HHBIM Ha YIOBJETBOPEHWE 3SCTETUUYECKUX ITO-
TPeOHOCTEN; TOMOJOTUSIM WHTErPATbHBIX MMKPOCXEM; PEIIEHUSIM,
NpOoTUBOpeYalIuM OOIEeCTBEHHBIM MHTEpecaM, IpUHLIMIIAM TIy-
MaHHOCTU ¥ MOpaJu.

C3 P®. 2004. Ne 26. Cr. 2668; 2005. Ne 17. Cr. 1577.
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B kavecTBe NPOMBIILIEHHOTO 00pa3la OXpaHAETCH XyI0XKeCTBEH-
HO-KOHCTPYKTOPCKOE pelleHre H3/eJHs NPOMBIILIEHHOT0 WM KycTap-
HO-peMeCJIeHHOTO TPOM3BOICTBA, OmpeeJisioniee ero BHEIIHWIA BHI.
I[IpompiieHHOMY 00pas3Ily IIPEeIOCTaBIsSICTCsS IIpaBoBas OXpaHa, ec-
JIV OH SIBJISICTCSI HOBBIM U OPUTMHATbHBIM.

He npusHaoTcs MaTeHTOCNOCOOHBIMU MPOMBIIIIEHHBIMUA 00-
pa3llaMu pelIeHus: O0YCIOBJICHHBIE MCKIIOUUTEIFHO TEXHUUECKOM
byHKIMEH u3aenns; 0o0beKTOB apXUTEKTYyphl (KpoMe MajbIX apXW-
TEKTYPHBIX (POPM), IMPOMBINUICHHBIX, TUAPOTEXHUUECCKUX U IPYTHUX
CTallMOHAPHBIX COOPYXKEHUM; OOBEKTOB HEYCTOMYMBOI (POpMBI U3
KUIKUX, Ta3000pa3HbIX, CHIMTYYUX WM UM HOHOOHBIX BEIIECTB; W3-
eI, IIPOTUBOPEYAlINX OOIEeCTBEHHBIM MHTEpecaM, IIPUHIIAIIAM
TYMaHHOCTH U MOpPaJIH.

9. 3asBKa Ha BbIIA4Yy ITaTeHTa HA N300pEeTeHNE, TTOJIC3HYIO MOIETh
WM TIPOMBIIIJIEHHBIN o0pa3sel nogaercss B PocnaTeHT 1uioM, obia-
IaloIINM IIPaBOM Ha ITOJIydeHHe ITaTeHTa. [lanbHeiiee BeneHue meia
MOXET OCYIIECCTBIISITH CaMO JIMIIO CAMOCTOSITeJIbHO WMJIM 4Yepe3 3ape-
TUCTPUPOBAHHOTO B PocnareHTe MaTeHTHOrO ITOBEPEHHOTO, ITOJTHO-
MOYHMS KOTOPOI'O YIOCTOBEPSIOTCS JOBEPEHHOCTHIO 3TOTO JIMIIA.

ITo moctynuBIIMM 3asiBKaM Ha M300peTeHUE, MOJE3HYIO MOIEIb
¥ IIPOMBINIUICHHBIN 00pa3el IpoBOASITCS (hOpMajibHbIE SKCIIEPTU3HI,
B IpoIecCe KOTOPBIX MPOBEPSICTCS HAIWIME IIPU HUX HEOOXOTUMBIX
IOKYMEHTOB U COOJIIOIeHME YCTAaHOBJICHHBIX TPEOOBAaHMMN K CaMUM
3assBKaM. ABTOpoM (aBTOpaMM) M300pETCHHUS, MOJIC3HON MOIECIIH,
IIPOMBIIILJIEHHOIO 00pa3sla Ipu3HaeTcs ¢pusndeckoe JuLo (bpusnde-
CKHE JINIA), TBOPUYCCKUM TPYIOM KOTOPOro (KOTOPBIX) OHHU CO3Ma-
HBl. He mpm3HaioTcs aBropaMu (pu3nUecKHWe JHWIa, HE BHECIIUE
JIMIHOTO TBOPYECKOTO BKJIala B WX CO3JaHME, OKa3aBIIWE aBTOPY
(aBTOpaM) TOJIBKO TEXHUYECKYIO, OPraHM3allMOHHYIO WM MaTepu-
aJIbHYIO TTOMOIIbL JIMOO TOJBKO CIIOCOOCTBOBaBIIME OG(GOPMIICHUIO
paB Ha HETrO M €ro MCIOJb30BAHUIO.

KoHKpeTHO maTteHT BBIOAETCS aBTOpPY (aBTOpaM) M300peTeHUS,
MOJIe3HOM MOJEIU WM IIPOMBILIJIEHHOTO oOpa3slia; paboToaaTelio;
npaBoIIpeeMHUKAM yKa3aHHBIX Jull. CBelleHUSI O BBIIAHHBIX MaTCH-
Tax IIyOJMKYIOTCS B opuiinaibHOM OrojuieteHe PocmareHTa, u, Kpo-
ME TOro, IMPOBOIMUTCS HX PErucTpainms B 0cOOBIX peecTpax. Ilocie
3TOTO JII000E JIMIIO BIIPAaBe O3HAKOMUTHCS C TOKYMEHTAMU 3asiBKU U
HEKOTOPOU APYroii OTHOCSIIEHCs K Heli nHpopManunei (CM. cT. 25
un 26 IlaTeHTHOTO 3aKOHa).

ITaTeHT nmeiicTByeT: Ha U300peTeHUe — B TedeHue 20 JIeT, Ha IOo-
JIE3HYIO MOJIeJIb — 5 JIeT, NpOMBIIIEHHBI o6pa3eny — 10 et ¢ ga-
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THI MOJAYM 3asIBKM Ha HUX B (elepaibHbIi OpraH MCITOJHUTEIBHOM
BJIACTU 110 MHTEJUIEKTYaJIbHON COOCTBEHHOCTU. DTUM OPraHOM CPOK
JNEeUCTBUS TATEHTOB MO XOAaTalCTBY MNaTEHTOOOJIamaTesns] MOXEeT
OBITH MPOMJIEH: HAa M300peTeHUE U MPOMBIIUIEHHBI 00pa3el, — He
0oJjice YyeM Ha MATh JIET, Ha TOJIE3HYIO MOJIENb — TPU Tofa.

10. JIroOoe nu1io, He SBISIOLIEECS MaTeHTOOOIagaTeIeM, BIIpaBe
WCIIOJIB30BaTh 3aMmaTeHTOBaHHBIE OOBEKTHI JUIIb C pa3pelllecHUs IMa-
TEHTOOOIagaTe s, TTOJIyUeHHOTO TyTeM 3aKJIIOUeHUs JTULEeH3MOHHO-
ro gorosopa. [lo JUIEH3MOHHOMY IOTOBOpPY MaTEHTOOOJamaTesb
(muuenH3uap) o0s3yeTcsl MPEAOCTaBUTh IIpaBO Ha MCIIOJIb30BaHUE
M300peTeHUsI, TTOJe3HON MOMIENU WY MPOMBIIIIEHHOTO o0pa3lia B
o0beMe, TIPeAYCMOTPEHHOM JOTOBOPOM, OPYroMmy Juily (JIuIeH3Uua-
Ty), a MOCJAECOAHUUN TpUHUMAET Ha cebs1 00sSI3aHHOCTb BHOCUTH JIM-
LIeH3uapy OOYCJOBJICHHbIE JOTOBOPOM IIJIATEXW U OCYIIECTBISATH
Ipyrue OeUCTBUSI, TIPEIyCMOTPEHHBIE JOTOBOPOM.

JIntieH3MOHHBIE JOTOBOPHI MOTYT OBITH ABYX BUIOB. IIpu mckiio-
YUTEJIBbHON JHWILEH3UM JIMILEH3MATy Tepenaercsl HCKIIYUTEIbHOE
MpaBO Ha MCIOJb30BaHUE OOBEKTa MHTEIIEKTYaJIbHOW COOCTBEHHO-
CTU B TIpelesiaX, OTOBOPEHHBIX TOTOBOPOM, C COXpaHEHHWEM 3a JIM-
LIeH3MapoOM IIpaBa Ha €ro MCIIOJIb30BaHUE B YacTU, He IepenaBae-
Mol JuneH3uaty. [Ipy HEMCKIIOUUTEIbHOM JIULIEH3UK JIMLIEH3UAD,
MpeAOCTaBIIsIsd JUILICH3UATy MPaBO Ha MCIIOJb30BaHUE OOBEKTa IpO-
MBIIIJICHHON COOCTBEHHOCTHU, COXpaHsSeT 3a coboil Bce mpaBa, MOMI-
TBepXXIaeMble MMaTeHTOM, B TOM YHUCJIe W Ha IMPEAOCTaBICHUE TaTeH-
Ta TPETHUM JIUIIAM.

CaMocCTOATeIbHBIN BUI JIMLIEH3UN COCTABJISIET OTKPBITAs JUICH-
3151 — 3asiBJIEHUE MaTeHTooOManarelis, mogaBaeMoe B PocmareHT, o
MpeJOCTaBIeHUH JIIOOOMY JIMILY TIpaBa Ha HCITOJb30BaHUE M300pe-
TEHUS, MOJIe3HON MOAEeAN WJIM IPOMBIIIICHHOTO oOpa3siia. Pa3smep
MaTeHTHOW TOLIJIMHBI 32 MOIJepXaHUe MaTeHTa B CUJIE YMEHbIIAeT-
cg B 3TOM ciiydyae Ha 50% HauuMHasg ¢ roja, CJIEIYIOLIEro 3a roIoM
nyonukauuyu PocriateHTOM cBeleHUM O TakoMm 3asBiieHUU. JIuio,
MU3BbABUBIIEE XeJlaHWe MCITOJb30BaTh YKazaHHOe M300peTeHue, Io-
JIE3HYIO MOJEeJIb WU TIPOMBIIIJIEHHBIM 0o0pasel], 00s3aHO 3aKJio-
YUTh C TaTeHTOOOaJaTeieM AOTOBOP O IlIaTexkax.

11. ®enepanbHblii 3akoH ot 7 ¢espang 2003 r. nomosnun Ila-
TEHTHBII 3aKoH pa3a. VI' «OcoOGeHHOCTH MPaBOBOIl OXpPaHbl CEKPET-
HbIX u300peTeHUit». B HeM cdopMynupoBaHbl 0O0IlME TpaBuia O
TOM, 4YTO ToJaya W pacCMOTPEHME 3asiBOK Ha CEKpPETHBIe U300peTe-
HUS, oOpallleHWe C TAKUMU 3asiBKaMU, MCIIOJIb30BaHUE 3araTeHTO-
BaHHOTO CEKPETHOrO0 M300peTeHMs, Mepenadya MCKIIYUTETbHOTO
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npaBa Ha Hero (yCTynKa maTeHTa) W MpenoCTaBJieHHWE TpaBa Ha UC-
MOJIb30BAHUE CEKPETHOTO M300pETEHUST IPYTUMU JUILAMU OCYIIECT-
BJISIIOTCSI C COOJIIOZIeHWEM TpeOOBAaHWI 3aKOHOAATENbCTBA O TOCY-
NApCTBEHHOM TailHe.

B 3aBUCHMMOCTU OT CTENEHU U COAECPKAHUS CEKPETHOCTU WU30-
OpeTeHU OHU MOAPA3AENISIIOTCS Ha JIBE TPYIIIbI:

1) 3as9BKM Ha BbIIAYy MAaT€HTAa HA CEKPETHbIE U300peTeHUs, s
KOTOPBIX YCTAHOBJIEHA CTEMEHb CEKPETHOCTU «OCOOON BaKHOCTU»
WU «COBEPUIEHHO CEKPETHO», a TaKXe Ha CeKpeTHbIe M300peTeHMUsl,
KOTOpbIE OTHOCSITCS K CPEICTBAaM BOOPYXKEHUSI U BOCHHOUW TEXHUKU
W K METOJIaM U CpEJCTBaM B 00JIaCTU pa3BEeAbIBATEIbLHOW, KOHTpPpa3-
BEIbIBATEIBHOU W OMEPAaTUBHO-PO3BICKHOU NESITENbHOCTH U JJIST KO-
TOPBIX YCTAHOBJIEHA CTEMEHb CEKPETHOCTU «CEKPETHO», MOMAIOTCSI B
3aBUCUMOCTU OT UX TEMATUYECKOUW MPUHAMIEKHOCTU B YIMOJTHOMO-
yeHHble [IpaBuTenbcTBoM P® denepanbHble opraHbl MCTIOIHUTEb-
HOW BJIACTH;

2) WHbIE 3asIBKU HaA BbIIauy MaTEHTa Ha CEKPETHBIE U300pETeHUS
nonatorcs B PocmarteHr.

JIMIIeH3MOHHBII TOTOBOP HAa UCTOJb30BaHUE 3aMMaTEHTOBAHHOTO
CEKPETHOTO M300pETEeHUST MOMJICKUT PETUCTPALlUU B OPraHe, BbIIaB-
IIeM TaTeHT Ha CEKPETHOE M300peTeHUE, WU €Tr0 MPaBOMpPEEeMHU-
Ke, a TIpu OTCYTCTBUU TpaBonpeeMHUKa — PocmareHte. bes yka-
3aHHOU perucTpaluu JUIEH3UOHHBINM TOTOBOP CUMUTAETCS HEAEUCT-
BUTEIbHBIM (1Toapo6Hee cM. cT. 30°—30° TlaTeHTHOro 3aKoHa).

12. B o6nacTy MaTEeHTHBIX OTHOIIEHUU WHOCTPAHHBIE (puUnye-
CKUE€ W I0pUANYECKUE JUlla TOJb3YIOTCS MpaBaMu, MPEeryCMOTPEH-
HbiMU [TaTeHTHBIM 3aKOHOM, HapaBHE ¢ GU3UYECKUMU U IOpUINYE-
ckumu auuamu Poccuiickoit Deaepanu B CUIYy MEXIyHAapOAHBIX
norosopoB Poccutickoit @enepauniu Wi NpUHLIUIIA B3aUMHOCTH.

ITaTeHTHBIE OTHONIEHUSI AKTUBHBIM 0O0pPa3OM BOBJIEKAIOTCS B
npouecc miobanmuzanuu. Beab oMHO M TO Xe U300pETEHUE MOXKET
OBITh OTHOBPEMEHHO CHEIaHO B HECKOJBKUX CTPaHaX WJIU KaKUM-TO
CTpaHaM MOXET CTaTh M3BECTHBIM «4yxKoe» M300peTeHUe, BhbimaBae-
MOE€ 3a «CBOE», YTO HEPEJKO MPUBOIUT K OCTPHIM KOJUTU3USIM MPU pe-
IIIEHUU BOMPOCA O €ro aBTOPCTBE U UCMOJb30BAHUU, MPEISITCTBYET
MUPOBOMY TEXHUYECKOMY Tiporpeccy. Bo mzbexaHue KOH(MIUKTHBIX
CUTyallMii MPOUCXOIUT CONMKEHNE HALIMOHABbHBIX 3aKOHOJIATEIbCTB
u GopMUpPOBAHUE HAa 3TOW OCHOBE CXOAHBIX MATEHTHO-TIPABOBBIX
cucteMm: amepukaHckoi (Bkitouyaet CIIA, Kanany, @uaunnuHsl u
HEKOTOphIE JPYyTrMe rocyaapcTsa), OpUTAaHCKOW (BKJIOYaeT AHTJIUIO,
Wunuio, ABCTpanuio U psii ApyruX rocyaapcTB) U T. 1.

11 2Kunnuckwuit "TpeanpuHnm.npaso”
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Hosas penakuus ct. 35 IlaTeHTHOro 3aKOoHa M JOMOJHUTEIbHO
BKJIIOUYEHHBIE B Hero cT. 37' u 37° comepxkaT CCBIIKM Ha CIEIYIOLINE
JIBa MEXIYHApOIHBIX aKTa:

1) Jorosop o marenTHOi Koonepauuu. OH NpencTasisieT coOoit
BCEOXBAThIBAIOIIYIO0 IMATEHTHYIO CUCTEMYy, OObEIUHSISI MHOTUE Jie-
caATKU rocynapcTB. Horosop 3akitoueH B BaimmHrrone 19 wutons
1970 r., BcTynua B cuiy ¢ 24 aHuBaps 1978 r., paTuduiimpoBaH Yka-
30M Ilpesuauyma BepxoBHoro Coeta CCCP ot 23 nekabpss 1977 r.
Ne 6758-IX. CormacHo JdoroBopy rocymapcTBa-y4acTHUKUA OOpasyioT
Co103 111 COTPpYyIHMYECTBA B 0O0JacTU IIOJayu 3asBOK Ha OXpaHy
M300peTeHN, MPOBEACHUS O HUM ITOMCKa U IKCIIEPTU3bI, a TaKXKe
MO0 OKa3aHWIO CIelUaIbHBIX TeXHUYecKuX yciayr. Coro3 MMeHyeTcs
MexxayHapoaHBIM COI030M MAaTeHTHOM Koomepaluu. BblmaHHBIA UM
MaTeHT MOoJyyaeT OXpaHy Ha TepPPUTOPUM BCEX TOCYIapCTB, SIBJISIIO-
Iuxcsl yyacTHUKamu Jlorosopa;

2) EBpa3smiiCKyl0 NMaTE€HTHYI) KOHBEHIHIO, 3aK/JIIYEHHYI0 B COOT-
BercTBuM ¢ IlapMKCKoii KOHBEHIHMel 1O OXpaHe NMpPOMBIILIEHHOH C00-
crBeHHoctd 1883 r. u JloroBopom o mareHTHOii Koomepamuu. OHa
npeaycMaTprMBaeT CO3AaHUE MEXIYHApOIHOW CHUCTEMBbI MOJYyYECHUS
OXpaHbl M300peTeHMs] Ha OCHOBE €IUHOI0 MaTeHTa, AEUCTBYIOIIETO
Ha TePPUTOPUM BCeX TOCYAapCTB, MpuUcoeAUHUBIIUXCSI K KOHBeH-
. KonBeHuus 3akiwodyeHa B MockBe 9 ceHTa0ps 1994 r., patu-
dunmpoBana MenepanbHbIM 3aKOHOM OT 1 HroHs 1995 1. Ne 85-D3,
BcTynuia B cuiy ot Poccuu 27 centsiops 1995 r. K Heit mpucoe-
JOUHUIOCH OOJIBIIMHCTBO rocyaapcTB — ObIBIIMX pecityoauk CCCP.

13. T'ocymapcTBO CTUMYIMpPYeT CO3AaHUE U HCIIOJIb30BaHUE H30-
OpeTeHMA, TOJIE3HBIX MOJEeNel, MPOMBIIIJIEHHBIX 00pa3lloB, ycTa-
HaBJIMBAECT aBTOPAM U XO3SUCTBYIOLIUM CYOBEKTaM, WX WCIOJb3YIO-
1M, JbIOTHBIE YCIOBUS HAJIOTOOOJOXEHUS UM KpeauTOBaHUS, IMpe-
JIOCTaBJISIET UM WMHBIE JILIOTHI, 3alllUIllaeT UX IpaBa.

Tak, B mHTepecax HallMOHa/JIbHOI Oe3ormacHocTU IlpaBUTENbCT-
Bo P® mmeer mpaBo pa3pelinTh MCHOIb30BaHUE OOBEKTA ITPOMBIIII-
JIECHHOI COOCTBEHHOCTH 0e3 corjacus NaTeHTooOJanaTessi ¢ BbIMja-
TON €My COpa3sMEpPHOUN KOMIIEHCAIIUMU.

DenepanbHbIil 3akoH oT 7 depansg 2003 r. gonmogHua IlateHT-
HBIl 3aKOH HOBOM CT. 9', peryaupyloiieii mpaBo Ha IOJydyeHHUE Ma-
TeHTa Ha M300peTeHMe, IOJIE3HYI0 MOMEJb WA IPOMBINLICHHBIN
oOpa3zell, co3gaHHble MPU BBIMOJIHEHUM PadOT IO rocymIapCTBEHHO-
MYy WJIM MYHUIMIIAJIbHOMY KOHTPAKTy JJisI TOCYyJapCTBEHHBIX WJIU
MYHULMIAIbHBIX HYXKI. OHO MPUHAIJIEXKUT UCTIOJHUTETO (TTOAPSII-
YUKY), €Cd TOCyIapCTBEHHBIM KOHTPAaKTOM HE€ YCTaHOBJIEHO, YTO
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9TO MpaBo OpuHagIexuTr Poccuiickoit Penepauuu, ee cyOobeKTy
WIN MYHUIIUTTAJILHOMY 0Opa30BaHUIO, OT UMEHU KOTOPBIX BBICTYIA-
€T TOCYIapCTBEHHBIN 3aKa34yuK.

ITpaBo Ha monydyeHWe MaTeHTa HAa U300pETeHUE, MOJE3HYI0 MO-
NIeJib WM NPOMBILLIEHHBIA 00pa3el, co3gaHHble paOOTHUKOM (aB-
TOPOM) B CBSI3U C BBIINOJHEHUEM CBOUX TPYIOBBIX O0SI3aHHOCTEH
WIN KOHKPETHOTO 3adaHusi pabotofarensi (Ha3bIBAlOTCS TENEPbh OHU
cllyxebHoe u300peTeHue, CclyxXeOHasi TMoJie3Hash MOJENb, CIyXeo-
HBI MPOMBIIIIEHHBI 00pa3el), MpUHAIIEXUT padboToaaTento, ec-
JIU JOTOBOPOM MEXJIy HUM W pPAaOOTHUKOM (aBTOPOM) HE Mpeay-
CMOTPEHO MHOE.

IMTareHTOOOMaNATENIO TIPUHAMIEKUT UCKIIOUUTEIbHOE MPaBO Ha
n300peTeHne, MOJIE3HYI0 MOAEIb, MPOMBILIIEHHBIN 0o0pa3el. HukTo
HEe BIIPaBE UCMOJb30BaTh 3aMMaTEHTOBAHHbIE U300pETEHUE, TOJIE3-
HYI0 MOJIeJib WU MPOMBIIIJIEHHBIA 00pa3el; 6e3 pa3pelieHus Ma-
TeHTtoobnanatenss. OMHAKO B cliydyae, €CJIM 3alaTeHTOBAaHHbBIE U30-
OpeTeHUE WU MPOMBINIJIEHHBIM 00pa3ell HEe HCIOJb3YIOTCS JUOO0
HEAOCTAaTOYHO WCIOJB3YIOTCSI MAaTeHTOOO aAaTeNleM U JUllaMU, KO-
TOPBIM TEpEeAaHbl TIpaBa HA HUX, B TEUYECHUE YETHIPEX JIET C JAThI BbI-
Jlayu TaTeHTa, a 3alaTeHTOBAaHHAasl MOJie3Hasi MOJAETb — B TEUYCHUE
TpeX JIET C JAaThl BbIJaYM MATE€HTAa, YTO MPUBOIUT K HEAOCTATOUHOMY
MPEAJIOKEHUIO COOTBETCTBYIOIIMX TOBAPOB WJIM YCIYT Ha TOBApPHOM
pBIHKE WU pBIHKE YCIyr, Jo0oe JUI0, KeJalollee U TOTOBOE HC-
MOJIb30BaTh 3aMaT€HTOBAHHBIE U300PETEHUE, MOJIE3HYIO MOJEIb WIN
MPOMBIIIJIEHHBINA 00pa3el], Mpyu OTKa3e MareHToobyiamaTeass OT 3a-
KJTIOYEHUS C 3TUM JIMI[OM JIMIIEH3MOHHOTO JOTOBOPa UMEET MpPaBoO
00paTUThHCI B CyIl C MCKOM K MaTeHTOOOJamaTe o O MpeaocTaBie-
HUW TPUHYIUTEIbHOW HEUCKIIYUTEIbHOW JUIIEH3UU Ha UX MC-
MmoJib30BaHUe Ha Tepputopuu Poccuiickoit @enepanuu (moapodbHee
00 atoMm cM. cT. 10 ITaTeHTHOTO 3aKOHa).

Cratbsa 11 TlaTeHTHOro 3aKOHa OMpeneasieT NeCTBUSI, KOTOPbIE
HE MPU3HAIOTCS HApYyIIEHUEM MCKIIOYUTEIBHOTO MpaBa MaTeHTO00-
nanarens. Hampumep, mpoBeieHUEe HAyYHOTO UCCIET0BaHUS TTPOAYK-
Ta, crnocoba, B KOTOPBIX UCHOJIb30BaHbI 3aIaTEHTOBAaHHbIE U300peTe-
HUE, MoJe3Hast MOMEeJIb UJTU U3JEJIUsI, B KOTOPOM MCITOJIb30BaH 3ama-
TEHTOBAHHBIN MPOMBINLIEHHBINA o0Opa3sell, JubOo 3KCIepUMeHTa Hal
9TUM MPOAYKTOM, CITOCOOOM WJIV U3MICIUEM; UCITOJIb30BaHUE 3aMaTCH-
TOBAaHHBIX U300PETEHUSI, MOJE3HOW MOJEIU WIN MPOMBIIIJIEHHOTO
oOpa3siia mpu Ype3BbIYaHBIX OOCTOSITENbCTBAX (CTUXUIHBIE OEICT-
BUSI, KaTacTpo(dbl, aBapun) C yBeIOMJIEHUEM MAaTEeHTOOO aaaTensl B
KpaTyalliuili CpoOK U MOCJENYIOUIEeH BbIIJIATONM €My COpa3MEPHOM
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KOMIIEHCAlIMM; MCTIOIb30BaHME 3alIaTeHTOBAHHBIX N300pETeHMSI, 10~
JIE3HO# MOJENIM WX IIPOMBIIIJIEHHOTO 00pa3iia Il YAOBIECTBOPEHMS
JIMYHBIX, CEMEMHBIX, JOMAIIHUX WIM WHBIX, HE CBSI3aHHBIX C IIpeld-
MIPUHUMATEIBCKOM NESATEIbHOCTIO HYXKJ, €CIM 1IeJIbI0 TaKOro MC-
MOJIb30BaHUS HE SIBJISIETCS MOJIydeHre TIpUObLUIM (I0X0ma).

IMpaButenbctBo P® BhpaBe ycTaHAaBIMBATh MUHUMAJIbHBIE CTaB-
KM BO3HAarpaxiaeHWs 3a CIy>KeOHble M300peTeHMs, CIy>KeOHbIE I10-
JIe3HbIE MOJEU, CIyXeOHbIe MPOMBIIIUICHHbIE 00pa3IIbl.

3a HapymeHue IlaTeHTHOro 3aKoHa HACTYITaeT rpaXaaHCKO-IIpa-
BOBasl, aAMMHUCTPATUBHAS M YroJOBHAasI OTBETCTBEHHOCTh. Hapy-
IIeHWEM MCKJIIOYUTEIbHOIO IIpaBa IMaTeHTOOO agaTe sl MpU3HAETCS
HECaHKIIMOHUPOBAHHOE M3rOTOBJICHWE, IPUMEHEHNE, BBO3, IIpel-
JIOXEHUE K IIpojaxe, Mpoaaxa, MHOE BBEIECHHE B XO3SMCTBEHHBIM
000pOT WIM XpaHEHHE C ITOIl LENbI0 MPOAYKTa, COAEepXKAIlero 3ara-
TEHTOBAaHHOE W300peTeHUE, TOJE3HYI0 MOJEeJNb, ITPOMBINIJICHHBII
obpazeu. Ilo TpeboBaHMIO MaTeHTOOONAgATENsd HapylleHUe MaTeHT-
HBIX IIpaB MO PEIIeHUIO Cyla JOJKHO OBITh IIpeKpalleHo, a pu3u-
YecKoe WIM IOpUANYeCcKOoe JUII0, BUHOBHOE B HapyLICHWHU, 00sS3aHO
BO3MECTUTh MATEHTOOOJamaTe 0 MIPpUIMHEHHbIE YOBITKU.

Cynbpl paccMaTpHMBalOT TaKKe CIOPbI 00 aBTOPCTBE M300pETEHUIA,
MOJIE3HBIX MOJEJIei, MPOMBIIIJIEHHBIX 00pa3lioB, 00 yCTaHOBIEHUM
naTeHTooOMagaTesIeli, 0 HapylIeHMM WMCKJIIOYWTEIHLHOTO IIpaBa Ha
n3o0peTeHune, MOJIE3HYI0 MOMAE/Ib, IIPOMBIIIJICHHBIN 00pa3ell, 0 pa3-
Mepe, CPOKe M IOpsAKe BBIILIATHI BO3HArpaXkAeHMsI aBTOpaM M Ip.

He3akoHHOe Mcmonb3oBaHUE M300peTeHUs, ITOJE3HOM MOMIEIN
WIM TIPOMBIIIJIEHHOTO 0o0pa3lia, pa3rjalieHue 0e3 coriacus aBTopa
WIA 3asSBUTENIS UX CYIIHOCTU M0 OGUIIMATBbHOIO OITyOJIMKOBAaHUS
COOTBETCTBYIOIINX CBEICHMI, NMPMCBOCHUE aBTOPCTBA WM ITPUHYX-
IIeHWe K COaBTOPCTBY BIIEUET HaJIOXKeHMe IuTpada Ha TIpaxmaH B
pasmepe ot 15 mo 20, Ha momkHOCTHBEIX anl — ot 100 mo 200, Ha
fopunmdeckux auil — oT 300 mo 400 MUTHWUMAaJIBHBIX Pa3MEpOB OILIA-
Thl Tpyaa (4. 2 cT. 7.12 KoAIl P®). [lena paccMaTpuBaiOT CYIbU.

Ecmu atn nessHus NpUYMHUIN KPYITHBIA yiiep0d, To OHU 00pa3yioT
COCTaB MPECTYIUIEHU, TpeaycMoTpeHHbli ¢T. 147 YK P®. Mepa Ha-
Ka3zaHus — [0 IISITH JIeT TuineHus cBoboabl. IlocranoBnenuem Ilpa-
ButesbctBa PD ot 23 Hos10pg 1998 1. Ne 1366 cozmaHa MexBenomcT-
BeHHasi KOMUCCHS TI0 BOIIPOCAM OXPaHBbl M MCIOJIb30BaHUS OOBEKTOB
IIPOMBIIIIEHHO COOCTBEHHOCTU M YTBepxKaeHo IloyoxkeHue o Heil.

14. K pesynabraTaM HAyYHOIO M TEXHMYECKOIO TBOPYECTBA OTHO-
catcst pupMeHHoe HauMmeHoBaHue (cMm. cT. 138 'K P®) u oOGbeKThI
WHTEJUIEKTYaJIbHO COOCTBEHHOCTH, O KOTOpHIX 23 ceHTs0psa 1992 r.
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MU3gaHbl 0coOble 3aKOHBI: Ne 3526-1 «O mpaBoBOil OXpaHe TOIOJIO-
I'Mil MHTerpaabHbIX MHUKpocxeM»', N 3523-1 «O npaBoBoOii oxpaHe
MporpaMM ISl 2JIEKTPOHHBIX BBIYMCIUTEIbHBIX MAllMH W 0a3 JaH-
HBIX>', No 3520-1 «O TOoBapHBIX 3HAKaX, 3HAKAX OOCHYXMBAHUSA WU
HaMMEHOBaHUSIX MECT ITPOUCXOXIeHUs ToBapoB» (B pea. Penepasib-
Horo 3akoHa oT 11 mexa6ps 2002 r. Ne 166-D3)°. OcraHOBUMCSA Ha
HauboJjiee pacrpoCTpaHEHHBIX U3 TaKUX Pe3yJbTaTOB, C KOTOPBIMU
MOBCEAHEBHO MMEET NeJI0 KaXXAblil MpeArpuHUMAaTeNb, W TMpexie
BCEro Ha TeX, YTO WHIMBMAYAJTU3UPYIOT, BBIASISIOT M3 4YMCIa JIpYy-
TMX YYaCTHUKOB DPBIHOYHBIX OTHOIIEHUN CaMUX XO3SHCTBYIOIIUX
CyOBbeKTOB, — Ha (DMPMEHHBIX HAUMEHOBAaHUSIX, a Takxke Ha 000-
3HAYEHUSAX BBOJUMBIX UMU B PHIHOYHBIE OTHOIIEHUSI OOBEKTOB I'pa-
XKIAHCKMX TIpaB — TOBAapHBIX 3HaKaX U 3HaKaX OOCIyXVBaHWUSI.

PdupMeHHOE HAUMEHOBAaHWEe — HA3BAHHE IOPUIMYECKOIO JIMIA, OCYy-
IIECTBIISIIOIIET0 KOMMEPYECKYIO JieATeJIbHOCTh. OHO CONIEPXKUT yKa3a-
HUE Ha OpraHU3allMOHHO-TIPaBOBYI0 (hOPMY KOMMEPUYECKON OpraHu-
3alM1 U KOHKPETU3HUPYETCA IIPUMEHUTCIBbHO K OTAC/IbHBIM BUIaM
IOPpUIANYCCKUX JINII. CDI/IpMeHHbIC HanMMC€HOBaHNA KOMMEPUECKHX OpP-
ranmaum‘?[ N HAaMMCHOBAHHSA HEKOMMEPUYCCKUX OpI‘ElHPI33.LlP[l71, €ClIn
OHU TIOJABEPTHYTHI TOCYHAPCTBEHHON PErUCTpalliu, MOTYT UCIIOJIb30-
BaTbCAd TOJBKO CaMMMUM 3TUMH OpraHM3allMsIMU, KOTOPHLIC MMECIOT Ha
HUX WCKIIIOUMTENIbHOE MpaBo. JIMIo, HepaBOMEPHO HMCHOJIB3YOIIee
qy3K0e 3aperucTpUpoBaHHOE (GUPMEHHOEe HaMMEHOBaHue, Mo TpeboBa-
HUIO 0o0JiagaTessl mpaBa Ha ¢UPMEHHOE HaMMEHOBaHUE 00sS13aHO Mpe-
KpaTuThb €ro MCII0JIb30BaHNEC 1N BOSMECTUTH ITPUIYNHEHHDLIC y6bITKI/I.

15. TosapHblii 3HAK U 3HAK O0CIy2KHBaHMA (JaJjiee M0 TEKCTY — TO-
BapHBIii 3HAK) — 3TO 0003HAYEHMS, CIIyKAIIME 1A UHIMBATYAIA3AIMN
TOBAPOB, BHIIOJHIEMbIX PAOOT WA OKA3BIBAEMbBIX YCJIYT IOPHINYECKMX
wm umumieckux Jui. [IpaBo Ha TOBapHBI 3HAK OXpaHSETCS 3aKO-
HoM. [IpaBoBasi oxpaHa TOBapHOIr'o 3HaKa IMPEeIOoCTaBIsIeTCS Ha OC-
HOBaHUU €ro rocylapcTBeHHON peructpauuu. O6namareseM UCKIIO-
YUTEJHHOI'O IpaBa Ha TOBApHBIM 3HaAK (MpaBooOyagaTeaeM) MOXET

" Begomoct P®. 1992. Ne 42. Cr1. 2325; NMOC/EIHION PEAAKIIMIO CM.:
QenepanbHblii 3aKoH 0T 2 deBpais 2006 r. Ne 19-®3 // C3 PD®. 2006.
Ne6.Cr.636.

* Begomoctt P®. 1992. Ne 42. C1. 2328; MOCIEIHION PENAKIMIO CM.:
QenepanbHblii 3aKoH OT 2 deppans 2006 r. Ne 19-®3 // C3 P®D. 2006.
Ne6.Cr1.636.

* Bemomoctt P®. 1992. Ne 42. Crt. 2322; MOCHEMHION pelaKlUIO CM.:
QenepanbHblil 3aKoH 0T 24 mexkabpss 2002 . Ne 176-®3 // C3 Pd. 2002.
Ne52. 9. I. Cr. 5132.
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OBITh IOPUANYECKOE JIUIO WJIM OCYIIECTBILIOIIEE MNpearpuHuMa-
TEJIbCKYIO IeSITeIbHOCTh (hM3UUeCKOoe JIUIIO.

Perucrpaumio ocymecrsiser Pocnarent. Ha 3apeructpupoBaH-
HBIII TOBapHBIM 3HAK BBIIAETCS CBUIETEIBCTBO. CBHMIETEIBCTBO YIO-
CTOBepsIET IMIPUOPUTET TOBAPHOTO 3HAKa, MCKIIOYUTEIbHOE IPaBoO Ha
TOBapHBI 3HAK B OTHOIIEHUM TOBAapOB, YKa3aHHBIX B CBUIETEILCT-
Be. IlpaBooGmamaresnp MMeeT MCKIIOUMTEILHOE IIPaBO IOJIb30BaThCS
M pacmopsKaTbCs MM, a TakKe 3ampeliaTth ero MCIOJIb30BaHUE ApY-
ruMu auiamu. HapylreHneM MCKIIIOUMTEIBHOIO IpaBa IIpaBoo0JIa-
nmareliss (He3aKOHHBIM MCITOJIb30BaHUEM TOBAapHOIrO 3HaKa) IMpH3Ha-
eTCsl MCITOJIb30BaHMEe 0e3 ero pa3pelleHMs B TpaxkIaHCKOM 000poTe
Ha Tepputopuu Poccuiickoit demepauny TOBapHOro 3HAKa WU
CXOIHOIO C HMM J0 CTEeIeHM CMEIIeHUSI 0003HAYEeHUSI B OTHOIIE-
HUM TOBapOB, IISI MHIAWBUIyaIM3allM KOTOPHIX TOBapHBII 3HAK 3a-
PerucTprupoBaH, WM OTHOPOIHBIX TOBAPOB, B TOM YMCJIE pa3Melle-
HHE TOBAapHOTO 3HAaKa WJIM CXOMHOIO C HUM 0 CTEIIEHW CMEIIeHMS
0003HaYECHUS:

Ha ToBapax, Ha 3TUKETKax, YIIaKOBKaxX 3THUX TOBAapOB, KOTOPBIE
MIPOU3BOIITCS, IMPEMIaraloTcs K Ipoaaxe, MpoJaroTcsl, TeMOHCTPH-
PYIOTCSI Ha BBICTaBKaxX M SIpMapKax MM MHBIM 00pa3oM BBOISATCS B
rpaxiaaHCcKuii 060poT Ha Tepputopuu Poccuiickoit denepaunu, au-
00 xpaHsaTcd 1 (MJIM) TIEePeBO3SITCS C 3TOM 1IeJIblo, TM0O0 BBO3STCS Ha
tepputopuio Poccuiickoit ®enepanuu;

IIpY BBIMOJHEHUM pabOT, OKa3aHUM YCIYT;

Ha JOKYMEHTAIlMM, CBSI3aHHOM C BBEICHMEM TOBApOB B TpaXkIaH-
CKMi1 000pOT;

B TIPEMJIOKEHUSIX K IPOAaXe TOBAPOB;

B ceTu MHTepHET, B YaCTHOCTH B JOMEHHOM MMEHU W MpPU APY-
ITMX CIIoco0ax aapecaliuu.

ToBapsl, 3TUKETKH, YMAaKOBKM 3THUX TOBApOB, Ha KOTOPHIX He3a-
KOHHO MCIIOJIb3YeTCSl TOBAPHBIM 3HAK WJIM CXOOHOE C HUM JIO CTelle-
HU CMellleHus 0003HaueHUE, SIBISIOTCS KOHTpa(paKTHBIMU.

®denepanbHbiM 3akoHOM oT 11 mexa6psa 2002 r. Ne 166-P3 BBe-
JIeH HOBBII CITOCO0 MHAMBUAYaIU3allUM TOBAPOB — 00UeU38eCmHblil
mogapubiii 3Hak. TaKOBBIM II0 3asIBICHUIO IOPUANYECKOTO WU (hu-
3UYECKOTO JIMIa IPU3HAETCSI TOBAPHBIA 3HAK, a TakKxKe 0003Haye-
HHE, UCIOJIb3yeMOe B KayeCTBEe TOBAPHOIO 3HaKa, €CIM B pe3yibTa-
T€ MHTEHCHMBHOTO MCMOJb30BaHMS OHHU CTAIM IITUPOKO HM3BECTHHI
Cpeny COOTBETCTBYIOIIMX IIOTpeOUTENeii B OTHOIIEHWM TOBAapoOB
3TOTO JIUIIA.
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ToBapHBbIif 3HaK, MTPU3HAHHBIN OOIIEU3BECTHBIM, BHOCUTCST Poc-
nareHToM B IlepeueHpb obireusBecTHbIX B Poccuiickoit denepaniun
TOBapHBIX 3HAKOB.

OOI1Ieu3BeCTHBIM TOBapHBIM 3HaKaM IIpelocTaBjieHa TakKasl Xe
MpaBoBas 3allluTa, YTO M JAPYTMM TOBapHBIM 3Hakam. Eiie omuH
Ccnocod WHAMBUAYyaIU3allMWM TOBApOB — KoarekmueHwlil 3Hak. Co-
rmacHo cr. 20 3akoHa P® «O ToBapHBIX 3HaKaX, 3HaKaxX OOCIYyXU-
BaHUsS U HAMMEHOBaHMUAX MECT NMPOUCXOXIEHUS TOBapoB» (B pel.
®enepanbHoro 3akoHa oT 11 meka6bps 2002 r.) B COOTBETCTBUU C
MeXIyHapoaHbIM goroBopoM Poccuiickoit ®enepaiiuu odobeauHe-
HUE JIUI, CO3AaHUe U JeATeIbHOCTb KOTOPOTO HE MPOTUBOpEYaT 3a-
KOHOAATEJIbCTBY TOCYIapCTBa, B KOTOPOM OHO CO37aHO, BMpaBe 3a-
peructpupoBath B Poccuiickoit Denaepaliuy KOJUIEKTUBHEBIN 3HaK,
KOTOPBIN SIBJISIETCSI TOBAPHBIM 3HAKOM, TIpelHa3HAaYeHHBIM JJIsl 060-
3HAYEHUSI TOBApOB, MPOW3BOAUMBIX U (MJIU) peaanu3yeMbIX BXOISI-
UMW B JaHHOe OObeNMHEHUE JHUILIAMU U OO0JafaloluX eAMHBIMU
KauyeCTBEHHBIMU WJIM WHBIMM OOIIMMU XapakTepuctukamu. Koi-
JICKTUBHBII 3HAaK M TMPaBO Ha €ro MCII0Jb30BaHUE HE MOTYT OBIThb
nepeaaHbl APYTUM JIMIIAM.

CBelieHUs O JMIlaX, UMEIOLIUX MPaBO UCIOJIb30BaTh KOJICKTHB-
HBI 3HaK, a TakXe BBIMKWCKA U3 ycTaBa KOJUIEKTUBHOTO 3HaKa O
eIMHBIX KaYeCTBEHHBIX U WHBIX €IMHBIX XapaKTepUCTUKaX TOBapOB,
B OTHOIIEHWN KOTOPBIX 3TOT 3HAK 3apeTUCTPUPOBAH, MyOIUKYeTCS
PocnatenTtoMm B odunraibHOM OMOJIETEHE.

IIpaBooGiagaTesib BIpaBe PacIOpSIAUTLCS CBOUM HCKIIOUUTEIb-
HBIM TIpaBOM Ha TOBapHBI 3HaK. Bo-mepBbIX, UCKIIOYUTEIbHOE
MpaBO Ha TOBApHBI 3HAK B OTHOILIEHWHU BCEX WJIM YacTU TOBApOB,
JJISI KOTOPBIX OH 3aperucTpUpOBaH, MOXET ObITh MepeaaHO MpaBo-
obyiagaTesieM APYroMy IOPUAMYECKOMY JIMIY WJIM OCYILIECTBISIONIe-
My TIpEANMPUHUMATEIbCKYIO NeSITeNbHOCTh (DU3UUYECKOMY JIMIY 10
JIOTOBOPY O Mepegaye MCKIIOUYUTEIbHOrO MpaBa Ha TOBApHBIM 3HAK
(moroBopy 00 ycTyIke TOBapHOIo 3Haka). Bo-BTOpbIX, MpaBO Ha UC-
MOJIb30BaHKE TOBAPHOTO 3HaKa MOXET ObITh MPEJIOCTaBICHO IPaBO-
objamarteseM (JULEH3MAPOM) APYIOMY HOPUANYESCKOMY JIMLY WU
OCYIIECTBIISIIOLIEMY TMPEANPUHUMATENIbCKYIO NeITeIbHOCTh DU3nye-
CKOMY Jinily (JIMLIEH3uaTy) MO JUIEH3MOHHOMY IO0TOBOPY B OTHO-
IIeHUM BCEX WJIM YaCTU TOBApOB, JJIs KOTOPBIX OH 3aperucTpupo-
BaH. JINLIEH3MOHHBIN TOTOBOP NOJKEH COIepXKaTh YCIOBHE O TOM,
4YTO KauyecTBO TOBApOB JIMIIeH3MaTa OyldeT He HUXe KadyecTBa TOBa-
pOB JHMlIeH3Uapa U UYTO JIMIIEeH3Uap OyIeT OCYUIECTBISITH KOHTPOJb
3a BBIMOJIHEHUEM 3TOTO YCJIOBUSI.
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O6a BuIa mOroBOpoOB perucTpupyoTrcsa B Pocmatenrte. bes atoit
perucTpamuy ykKazaHHBIC JOTOBOPHI CUUTAIOTCS HeXeiCTBUTEIbHBIMH.

16. HanmeHoBaHMe MecTa MPOMCXOXKIEHHS TOBapa — 3TO 0003Ha-
yeHHe, MpeACTaBJAIomee cCo00ii U0 comepKaimee COBpeMEHHOE WM
HCTOPHYECKOEe HAMMEHOBAHHE CTPAHbI, HACEJIEHHOTO IMYHKTAa, MECTHO-
CTH WM Jpyroro reorpaguyeckoro o0beKTa WM NPOM3BOIHOE OT Ta-
KOro HAMMEHOBAHHWSA M CTaBIIee M3BECTHBIM B pPe3yJbTATE €ro HCIOJb-
30BaHMsA B OTHONIEHHH TOBapa, 0COObIe CBOWCTBA KOTOPOTO HMCKJIIOYH-
TeJbHO WIM TJABHBIM O00pa3oM ONpPeNessAIOTCS XapaKTepHbIMH LIS
IAHHOro reorpau4ecKoro 00beKTa NPHPOIAHBIMH YCJIOBHAMH W (HJIH)
monackuvm ¢axkropamm. [IpaBoBasi oxpaHa HaMMEHOBAHUSI MecCTa
MPOMCXOXICHNS TOBapa BOZHMKAET HA OCHOBAaHUM €T0 PETHCTPALIUM
B PocmateHTe, 0 yeM BBImaeTcsl cBUIETENILCTBO. He morryckaeTcs mc-
MOJIb30BaHUE 3apEeTUCTPUPOBAHHOTO HAMMEHOBAHMS MeECTa ITPOUC-
XOXIIEHHMSI TOBapa JHIIaMU, He MMEIOIINMM CBUAeTeabcTBa. O0nama-
TeJIb CBUACTEIbCTBA HE BIIpaBe MPEIOCTABIISITh JIMIICH3UU HA I10JIb-
30BaHME¢ HAaMMEHOBAaHMEM MeECTa ITPOMCXOXICHMS TOoBapa IPYIUM
JIUTIaM.

Pocnarenr Bemer I'ocymapcTBeHHBIM peecTp TOBapHBIX 3HAKOB U
3HaKOB obcayxuBaHus Poccuiickoit @egepaumum n I'ocymapcTBeH-
HBII peecTp HaMMEHOBAaHMM MECT NPOMCXOXIEHUS ToBapoB Poc-
cutickoii Penmepanum, rue MPOU3BOIUTCS PETUCTPALIUSI COOTBETCT-
BYIOIIIUX OOBEKTOB MHTEJUIEKTyaJlbHOW COOCTBEHHOCTH.

HezakoHHOE MCHOJB30BaHME YY:KOrO TOBApHOTO 3HaKa, 3HakKa
0o0CIIyXUBaHMsI, HAMMEHOBAHMUS MeCTa IIPOMCXOXICHHUS TOBapa WU
CXOIHBIX ¢ HUM OOO3HAYEeHUH IJI OTHOPOMTHBIX TOBAapOB BJICYET 3a
Cco00l IpaXmTaHCKYI0, aIMUHHUCTPATUBHYIO, YTOJOBHYIO OTBETCTBECH-
HOCTh B COOTBETCTBUM C 3aKOHOIATeIbCTBOM Poccuiickoit ®demepa-
LM,

17. TlompiTOXXMBasl BBIIIECKAa3aHHOE, MOXHO CHEJIaTh BHIBOM:
BJIAACIbIBl WHTEJIEKTYaIbHOM COOCTBEHHOCTH B OTJIMUME OT Bja-
NIeNbLIEB JPYTMX MaTepualibHBIX MPEAMETOB HE MOTyT (hU3UMYECKU
yaepxXaTtb y ce0sl co3gaHHble UMU OOBEKThl. Maeu, mociae Toro Kak
aBTOp pacHpoOCTpaHUJ HUX, IepecTaroT ObITb OOBbEKTAMU €ro MCKIIIO-
YyuTeJbHOTO o0agaHusi. Mx crmocoOHO MCOOJIb30BaTh JII000E Ipyroe
JINIIO, B TOM YHCJIE TSI TIOJIYyYeHUS IIPUOBLIN, T. €. B IpeaAIpruHIMA-
TEJIbCKUX, KOMMEPYSCKUX 1IeJIsIX. becCHMIbHBIMM 30eCh OKa3bIBAIOT-
CsI TOCymapCTBEHHBIE TPaHUIIBI, TAMOXHM, KOTOPBIE OCCIIPEIISITCT-
BEHHO IIPEOIOJIEBAIOTCS Yepe3 pas3IMUHbIC KaHAJIBI CBSI3M — paauo,
TesedoHbl U T. 1. Bce 3TO OCTpO CTaBUT BOIIPOC O 3alUTe MTPaBOOO-
nmagateneii. [IpuMeHSIOTCSI, B YaCTHOCTH, CJCAYIOIINE OOIIMME CIO-
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COOBI 3aIIMTHI: 3allpellicHe U MpecedyeHre AeiCTBUM, HapyIIAOIINX
HUCKJIIOUUTEIbHOE ITIPaBO CYOBEKTOB WHTEJIJIEKTYyaJbHONM COOCTBEH-
HOCTU MJIM CO3JAIOILINX YyIrpO3y HAPYIUEHUS; U3BATUE MaTEepUaATIbHBIX
00BEKTOB, C ITOMOIIBIO KOTOPBIX COBEpIIaeTCs HapylIeHUE MpaBa, 1
MaTepHaJibHBIX 00BEKTOB, CO3JaHHBIX B pe3yJbTaTe TAaKOTO Hapylle-
HUS; TyOJIUKalMs B CpeaCTBAX MacCOBOM MHMOpMALIUU O AOITYIICH-
HOM HapyIIeHWU ¢ BKIIOUEHMEM CBEASHMI O IOIJIMHHOM IIpaBO00-
JagaTtesie; BO3MeEIeHHWE MpPaBOOOJagaTei0 YOBITKOB, B TOM YHCJIIC
yHYLLleHHOf/'I BbITOAbI, HAXOOAJILINXCS B le/l‘{I/IHHOVI CB4A3U C Hapyuie-
HUEM MCKIIOUYUTEIbHOIO MpaBa.



Tema 6
COBCTBEHHOCTD - DKOHOMUNYECKAA OCHOBA
IMPEAITPUHNMATEJIBCTBA

$1. Ilpaso cobcmeennocmu: nousmue, 3HA4eHUe, COOEPIHCAHUE.

$2. Dopmut u 6udsr coocmeennocmu. §3. OcHoéarHus npuodpemeHnus

u npekpauwjenus npasa coocmeennocmu. §4. 3awuma npaséa cobem-
B8EeHHOCIU U OpY2UX 6CUHBIX NPAG

§ 1. TIpaBo COGCTBEHHOCTH: TIOHATHE, 3HAYECHUE, COJAEPIKAHMNE

1. OOBeKTHl TrpakAaHCKUX TpaB, KakK MPaBUIO, HAXOIATCS B
Ybeii-TO cOOCTBEHHOCTU. C COOCTBEHHOCTHIO TMOBCEIHEBHO WMEET
JIEJI0 KaX[bIiA XO3SIUCTBYIOIIUIA CYOBEKT, C HEWl MPsSIMO WJIM OIOCpe-
JIOBAaHHO CBSI3aHbI BCE OOIECTBEHHbIE OTHOIIEeHUs. M3yyeHue vH-
CTUTYTa COOCTBEHHOCTU PEKOMEHAYETCS HAUMHATh C BBISIBJIEHUS CO-
OTHOIIIEHUSI COOCTBEHHOCTA B 3KOHOMUYECKOM U TMPABOBOM CMBbIC-
Jlax, oOIero u 0COOEHHOTO B €€ TPAaKTOBKE OOEMMU HayKaMWu.

Obuum UCXOOHBIM 8 IKOHOMUUECKOM U NPABOBOM NOHUMAHUU COO-
CMBEHHOCMU A8A5eMCs npedcoe 8ce2o mo, Mo OHA eCmb 00uLecmeeH -
Hoe omuoweHue. He TIoJTHa BHEIIHE OYE€Hb MPUBJIEKATEIbHASS UHTEP-
npeTaiusi COOCTBEHHOCTU B BUJE OTHOIIEHWS CyObeKTa Mpearnpu-
HUMAaTeJIbCKOTO TMpaBa K KaKOW-TO WEHHOCTM KakK K CBOEH.
KoHeuHo, Takasi CBSI3b MEXIy CyOBEKTOM W ILIEHHOCTSIMU B MOHU-
MaHWUU COOCTBEHHOCTM TPEAIOJIaraeTcsi, HO AaJeKO HE CBOAUTCS K
Heil. [Tpy mMogoOHOM MOHMMAHWU WCKITIOYAETCSI BO3MOXHOCTh MO/ -
KJTIOUEHUSI K PETYJIUPOBAHUI0O COOCTBEHHOCTU TMPABOBOTO MEXaHU3-
Ma, KOTOPBII OIMOCPENyeT HE JIIOOble, a TOJIbKO OOIECTBEHHBIE OT-
HOIIEHUS MEXIy JUIlaMU — CyObheKTaMU MpaBa. bojee nmpaBuibHOE
MpencTaBiIeHUE O COOCTBEHHOCTHU AAET € MOHUMaHWE KaK OOIlecT-
BEHHOTO OTHOUIEHUST MEXJY JIIOAbMU U UX OOBEAUHEHUSIMU MO T0-
BOIy MaTepUabHBIX OJar.

Hanee, BaxkHO IMOOYEPKHYThb, UTO 310 00UleCMEeHHOe OMHOUIeHUe
0bseKkmugHo, T. €. HE 3aBUCUT OT CO3HAHUS U Boju jgtoaeit. Jlroau,
POXIasiCh, yXe 3aCTaloT CIOXUBIIUECS OTHOIICHUS COOCTBEHHOCTHU
U, CTAHOBSICh YYACTHUKAMU TMOCJEAHUX, BIUSIOT HA UX (PYyHKIIMO-
HUpOBaHWE W pa3zBuThe. M3 3TOro cieayeT, 4To OTHOIIEHUSI COOCT-
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BEHHOCTHU HE TepISIT HUKAKOTO HACWJILCTBEHHOI'O BMeEIIaTeJ]bCTBa B
Hux. JIoMKa cUCTeMBbl OTHOIIEHUM COOCTBEHHOCTU, Hapyllaiolas
00BEKTUBHYIO JIOTUKY WX Pa3BUTHS, CIIOCOOHA MPUBECTU K COLM-
aJbHOM KatacTpode W MHBIM KpailHe HeraTMBHBIM TOCJICACTBUSIM B
KM3HEACSATEIbHOCTH O0IlecTBa U TroCylapcTBa.

OO111ee B 5KOHOMUYECKOM M MPaBOBOM NMOHMMAaHWU COOCTBEH-
HOCTM W TO, YTO OHA cOocmaensem s0po Kak IKOHOMUYUECKOU, MaK u
npaeoesoii cucmemol, yHoameHm 1000 06uLecmeeHHo-3K0OHOMUYECKOU
¢opmayuu. TToaToOMy NpU pellieHUU KaxkIOro 3KOHOMUYECKOTO, CO-
LIMAJIbHOTO M TPAaBOBOTO BOMpPOCA CJIEAYeT YUYMTBIBATH €T0 CBSI3b C
COOGCTBEHHOCTBIO, TIIATEJBHO MPOCYUTHIBATh, KaKOe BO3ICUCTBUE B
OnvkaiilieM M OTHAJICHHOM OymyllieM MpUHUMaeMoe pellieHue CIT0-
COOHO OKa3aTh Ha OTHOIIEHUSI COOCTBEHHOCTH.

Hakonel, oOiiee B 95 KOHOMHWUYECKOM M MPaBOBOM ITOHMMAaHUU
COOCTBEHHOCTU COCTOUT B TOM, UTO MPAB0 COOCMEEHHOCMU 6 (opme
3aKoHa, 0yoyuu haKkmopom cyoeeKmueHbviM, CKAA0bI8AEMCs U NPUObpe-
maem OuHamuky Ha 0a3ze 00BeKMUBHBbIX IKOHOMUUECKUX OMHOUEHUI
c00CcmeeHHOCMU — NePEUHHbIX OMHOCUMENbHO NPA8a cOOCIMBEHHOCMU.
Tl'ocymapcTBo ToOCcpeacTBOM HOPMAaTUBHO-IIPABOBOTO PETYJIMPOBAHUS
JIMIIb TIPUAAEeT TPaBy COOCTBEHHOCTH (HOPMAIbHO TPU3HAHHBIMI
craryc.

2. Creuundpuka 3KOHOMHUUYECKOTrO MOAXoaa K COOCTBEHHOCTH — B
BBISIBJICHUM CAMbBIX TJTyOMHHBIX 3aKOHOB, 3aKOHOMEPHOCTEH U TEH-
JOeHIIU B OTHOIIEHUSIX COOCTBEHHOCTHU, B MO3HAHUU WX IeHe3uca,
KOPEHSIIIETocsl B Cocobe COeqUHEHUST BEelleCTBEHHBIX 00bEKTOB —
CpeACTB MPOM3BOJACTBA U Opyauil Tpyna c¢ paboueit cunoi. Cobcm-
6EHHOCMb KAK 006eKMUGHAs1 0AHHOCMb eCMb COCMOSAHUE NPUCBOEHHO -
cmu, NPUHAOAENCHOCMU MAmepualbheix 64ae, a 0ojee TOYHO — 00b-
eKTUBHBIC OOIIECTBEHHBIC OTHOIICHUS JIIOJEH IO MOBOAY MPUCBOE-
HUS UMU 2TUX OJiar.

3. OcoOeHHOCTh MPAaBOBOTO MOHUMAaHUSI COOCTBEHHOCTHU 3aKJIIO-
JaeTcsl, BO-MEPBBIX, B €€ MepCOHU(PUKALINY, TPUBSI3KE COOCTBEHHO-
CTM K KOHKPETHBIM y4YaCTHHMKaM OOIIECTBEHHBIX OTHOLICHHA IT0
MOBOJYy MaTepUaIbHBIX OJIar U, BO-BTOPBIX, YCTAHOBJIEHUU U CAHK-
LIMOHUPOBAHUU OOIIE00S3aTebHBIX TPAaBWI, PErYJIUPYIOIINX 3TU
oTHouleHus. TakuMm oOpaszoMm, npaso cobcmeeHHOCmuU, OYOy4U KOH-
YEHMPUPOBAHHBIM IOPUOUHECKUM 8bIPANCEHUEM 00BeKMUBHBIXIKOHOMU -
YeCKUX OMHOWEHULl, Modcem Obimb OnpedeneHo KaK cucmema opuou-
YecKUX HOpM, KOMopbie QUKCUpYIOm, 3aKPenasom U OXpaHsaom npu-
CBOEHHOCMb MamepuaivHvlx Oaae onpedeserHHuvimu auyamu. OHO B
KaXXIIbIM JaHHBIA MOMEHT HOJIKHO COIEp>KaThb YETKWUW OTBET Ha BO-
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MpocC: KTO, KaKO€ UMEHHO JIMI[0 — YYACTHUK OOBEKTUBHBIX 0OIIE-
CTBEHHBIX OTHOIIEHUU €CTh COOCTBEHHUK TOU WIM WHOW MaTepu-
aJIbHOU LIEHHOCTU?

4. 3HayeHue MHCTUTYTA IpaBa COOCTBEHHOCTU JAETEPMUHUPYETCS
TeM OOCTOSITETLCTBOM, UYTO OH HEMOCPEACTBEHHO CBSI3aH C COILMATb-
HbIM TIporpeccoM. JIoau ¢ cambIX APEBHUX BPEeMEH OCO3HAaJIU CBOIO
3aBUCMMOCTbh OT OKpYXalOUIMX MX Belleil, MPeAMETOB BHEIIHEIro
MHUpa U TIOHAYadly WHCTUHKTUBHO CTapajuch 00E€30IMacUTh cedsl OT
BPEIHBIX MOCJIEICTBUIN 3TOU 3aBUCUMOCTU. Tak TMOSIBUJIUCH MPaBU-
Jla, obecreynBarollme J0CTYN KaXAOoro K MpeaMeTaM BHEIIHEero MU-
pa, HauyMHas ¢ TOro, Kak J0ObIBaTh, ACJUTb U TMOTPEOISATH MUIILLY.
C mnosiBneHreM rocyaapctBa GYHKIIUIO YHIOPSJAOYEHUS] OTHOILIEHUN
COOCTBEHHOCTHM OHO B3sU10 Ha cebsi. OnHaKo AIITeKO He Bcerma BO3-
JIEICTBUE TOCYJapCTBa OBIBACT aNeKBATHBIM OOBEKTUBHO CKJIAIbI-
BalOLIMMCSI OTHOIIEHUSIM COOCTBEHHOCTH.

Oco0ylo OMacHOCTh MPENCTaBISIET HEKOHTPOJIUPYEMOE pPAa3BUTHE
OTHOIIEHUIA COOCTBEHHOCTH, KOTJIa YBEJIUUYEHUE €€ MACChl, C OTHOM
CTOPOHBI, CO3[aeT OJIATOTPUSTHBIE YCIOBUSI ISl WCIIOJIb30BAHUS
BO3pOCIINX 0OOBEMOB MaTepUaIbHBIX OJIar B MHTEpEcax BCEro OOIle-
CTBa, a C IPYyroil — BEAET K HAKOMJEHWIO OOTaTCTB B pyKax OJTHUX
JIIOIE U POCTYy HUIIETHI, OXECTOUeHUsT K OoraTeiM y npyrux. Cero-
nHs B Poccuu, Kak HUKOrAAa paHee, HAAO0 MOMHUTH CJIOBA aMEpHU-
KaHCcKOro aTHorpada, apxeosora u wuctopuka JI. I'. MopraHa
(1818—1881): nocmosmnnas, Hukoeda He docmMu2arouas yeau N02oHs 3a
boeamcmeom yepoicaem eubenvio oobujecmea. BeIBoI O4EBUICH: TOCY-
JIapCTBY HAJAO TIOCTOSIHHO NepXaTb PyKy Ha TyJbCce OTHOIUEHWIA
COOCTBEHHOCTH, OCOOEHHO B MPEINPUHUMATEBCKON AESTEIHbHOCTH.

5. TIpaBo COOCTBEHHOCTU — KOMIJIEKCHBIM MHCTUTYT. OO1Ie-
MPU3HAHO U 3aKOHOJATEJIbHO TMOATBEPXKIEHO, YTO OA3MCHBIM 3/eCh
SIBJISIETCSI TPAXIAHCKOE TMPaBO, KOTOpoe Haubojiee MOJHO U 0OCTOsI-
TEJIbHO PETYJIUPYET OTHOIIEHUSI cOOCTBEHHOCTU. COIIacHO 3TOMY
MpaBy COAEpPXaHWE MpaBa COOCTBEHHOCTU PACKPBIBAETCSI BO Blajie-
HUW, TTOJb30BAHUU U PACMOPSIKEHUM, COCTABIISIIONIMX OJHOBPEMEH-
HO mpaBoMmouusi cobcTBeHHUKA. OHU, 0Opa3HO roBOpPsI, €CThb TPHU
KJIaBUIIU, C TMOMOIIBIO KOTOPBIX OCYIIECTBIISIETCSI BCSI TaMMa TIpe-
MPUHUMATENBCKUX UMYIIECTBEHHBIX OTHOUIEHUI B HaIllell CTpaHe.

Bnaodenue o3nauaem ydepocanue umyuecmaa, paxkmuueckoe ooaa-
danue um. CaMoe TJaBHOE B peryjJvMpOBaHMU BJaACHUSI — IPaBO-
MEPHOCTh O0JafaHusl MMYyIleCcTBOM. BiaieHue MoXeT BO3HUKHYTb
JIVIIb IO OCHOBAHMSIM, YKa3aHHbIM B 3aKOHE WJIM He MpOTHBOpeva-
KM eMy (cM. § 3 HacTosIIeil TeMBbl).
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ITlonvzoeanue cocmoum 6 nompebaeHUU umyuecmed, uU3eieueHuu
CO00pPA3HO €20 HA3HAYEHUI) KAKOU-MO 8ble00bl, NOAE3HbIX NA0008. 3a-
KOHOJATEJIbCTBO YCTAHABIWBAET KOHKPETHBIE TApPAaHTUM IS 3TOTO.
Bbonee Toro, oHO BCeMEpPHO TMOOUIPSIET MOJTb30BAHUE UMYIIIECTBOM.
OO011eCcTBO U ToCydapCcTBO OJMHAKOBO 3aMHTEPECOBaHbI B TOM, 4TO-
Obl MMeloIlleecs] UMYILIECTBO — 3eMJIsI, MPEANpUSTUSI, aBTOMOOWIH,
CaMoOJIEThl U T. M. — HE MPOCTauBajo, a dKCILUIyaTUPOBAJIOCh, MPU-
HOCSI ToJb3y MoasiM. [loolpeHue OCyIIeCTBISIETCSI IBYMSI METOMA-
MU: TIpeocTaBlieHUEM (DUHAHCOBBIX U UHBIX JIBTOT COOCTBEHHUKAM,
NoOUBaOIIMMCS TOBbIIEHUS] 3G GEKTUBHOCTU CBOETO MMYIIECTBA;
YCTaHOBJIEHUEM OTPAaHUYEHUN BIUIOTh O M3IBSITUS UMYIIECTBA Y
TeX, KTO €r0 HE WCIOJb3yeT WIU UCIOJb3YeT MI0X0 (00 OCHOBAaHMUSIX
U MOPSIAKE TAKOIO U3BIATUS CM. § 3 HACTOSILUEH TEMBI).

Pacnopscerue svipaxcaemcs 6 npagomouuu cCOOCMEeHHUK08 onpe-
deasimb HopuduU4ecKyo cyoboy UMyw,ecmaa nymem U3MeHeHUs €20 NoA0-
JceHust 8 cucmeme ooujecmeernsvlx omuoutenuti. COOCTBEHHUK MOXKET
COBEpIIAThH JIFDObIE aKThl PACMOPSKEHUsI, KOTOPbIE CBOISITCS B JIBE
OTHOCUTEJIbHO CaAaMOCTOSITeJIbHBIE TPYIbI. B nepgyro BXOJAT akThl, B
pe3ysibTaTeé KOTOPBIX MMYIIECTBO BPEMEHHO MEPEXOAUT OT COOCT-
BEHHUKA K npyrum auiaM. Hampumep, coOCTBEHHUK TMPEIOCTaABIISI-
eT umyuiectBo B apeHay (1. 34 'K P®), ormaer B 3asor (§ 3 . 23
I'K P®), B 6e3Bo3me3nHoe nonb3oBaHue (r1. 36 'K P®), Ha xpaHe-
Hue (1. 47 TK P®). Ilpu 3ToM COOCTBEHHUK MepefaaeT TaKoMY JIM-
I[y Ha 3apaHee OTOBOPEHHBIX YCIOBUSIX BCE TPU CBOM IPABOMO-
yusi — BJaJeHUE, MOJIb30BAaHUE U pacHoOpsiKeHUe WU J1000e UX COo-
YyeTaHUe: TOJAbKO BJIaICHUE, TOJAbKO MOJIb30BAaHUE, TOJbKO BIAICHUE
U TIOJIb30BAHUE U T. 1.

ITynkt 4 ct. 209 TK P® ycraHOBUJ HOBYIO AJIS POCCUICKON
MPakKTUKW BO3MOXHOCTb COOCTBEHHUKA pACIOPSIKATbCSI CBOUM
UMYILIECTBOM MyTeM IMepeladyu ero o JOroBOpY B JOBEPUTEIbHOE
yIpaBJieHUE APYroMy JIUIY — JOBEPUTEIbHOMY YIPAaBJISIONIEMY.
CyTh NMOBEPUTEIHLHOTO YMpPaBA€HUS B TOM, 4YTO JOBEPUTEIbHBIN
YIPaBJISAIONINI HE CTAHOBUTCSI COOCTBEHHWKOM MMYILECTBA U 00s-
3aH OCYILECTBJISATh YIIPaBJICHUE UM B MHTEpecax COOCTBEHHUKA WIU
yKa3aHHOTro UM TpeTbero auia (cM. . 53 'K PO).

IIpu n1060M M3 pacCMOTPEHHBIX BapUMaHTOB CKJIaJbIBaeTCs CU-
Tyalusi, Koraa OTCYTCTBME Y JiMlla MMYIIECTBa He O3HayaeT, 4To y
HEro HeT MpaBa COOCTBEHHOCTHU Ha 3TO MMYIIECTBO, PAaBHO KaK U
Hajqu4yue y KOro-TO MMYIIECTBA BOBCE HE CBUIETEbCTBYET O TOM,
YTO BJIaJieNiel] UMYIIECTBA — €ro COOCTBEHHUK. 3JeCh B MpaKTUKE
MpeaNPpUHUMATEIbCKUX TPABOOTHOIIEHUIA BO3HUKAET CEpbe3Has
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rmpoGJyieMa: Ha pbIHKE MbI, KaK MPaBUJIO, UMEEM JeJIO C BaAeblIeM,
KOTOPBIi, OJHAKO, HE BCeraa MPaBOMOYEH pPacIoOpsKAaThCS MMYIIe-
ctBoM. M mpexne dyem 3akiouaTh CHCIKU, HEOOXOIMMO YIOCTOBE-
PUThCSA, HA KAKOM OCHOBAHWHU JIUIIO BJadeeT MMYIIECTBOM, UMes B
BUIy, YTO BJIaJe/blbl OBIBAIOT 3aKOHHBIMU M He3aKOHHBIMU. Kak
MaHHYI0 TIpo0JieMy pelllaeT IpakJIaHCKOe 3aKOHOIATeNIbCTBO, OyaeT
MOKa3aHo B § 4 HACTOSIIIECH TEMBI.

Bmopas epynna oxBaThIBaeT aKThl paclOpsiKEHUsI, KOrma coOCT-
BEHHUK OTYYXIAaeT MMYIIECTBO B COOCTBEHHOCTh IPYTMM JIMIIAM, a
caM, CTaHOBSICh OBIBIIMM COOCTBEHHUKOM, IOJHOCTBIO yTpauuBaeT
IMOJTHOMOYMS BJAACHUS, TOJb30BAHUS U PACHOPSLKeHUST M. Takue
MMOCJIEACTBUS HACTYIAIOT, HAallpuUMep, MPU 3aKJIIYESHUU JTOTOBOPOB
kymm-nipogaxu (1. 30 'K P®), menn (. 31 'K P®), napenus
(rn1. 32 TK P®), peHTH ¥ MOXU3HEHHOTO COIAEPKAHUS C MKIAUBE-
HueMm (1. 33 TK P®).

6. PaccmoTpeHne coOCTBEHHOCTH, IpaBa COOCTBEHHOCTU U €T0
colepXaHUss B MX COOTHOIIEHWU TIO3BOJISIET clelaTh HEKOTOpPbIE
BBIBOJBI, MMEIOIINE CYIIECTBEHHOE 3HA4YeHUE ST TpearpUuHUMa-
TEJbCKOM e TeTbHOCTH.

IlepBoe. Heobxooumo pazaruuams npaso coocmeennocmu 8 00sex-
muenom u cybsexmuerom cmvicaax. OObEKTUBHOE MPABO €CTh HE YTO
WHOE, KaK Habop omnpenesieHHbIX I0pUINIYECKUX HOPM HE3aBUCUMO
OT TOTO, K KaKoMy CyObeKTy — M BaHOBY, MPOM3BOICTBEHHOMY KOO-
MepaTuBy «AlMa3» M T. 1. — HOPMBI OTHOCSITCSI. OHO TIpEeACTaBIISICT
Cco001 I0pMINYECKYI0O MOJIENIb IMpaBa coOOCTBeHHOCTH. CyOBEKTMBHOE
Xe MpaBO COOCTBEHHOCTH BBIBOAUT Ha KOHKPETHBIX HOCUTEJICH,
UMEIOIINX UMSI — TpaXIaHWHA, HAMMEHOBaHME — HOPUINYECKOE
nuio. YTobbl MoJelb 00bEKTUBHOTO TpaBa OXWJa, MpeBpPaTUBIIUCH
B CYyOBEKTUBHOE MPAaBO, HEOOXOAUM IOPUAMYECKUI (HaKT, HAIIPUMED
CO3IaHWe WJIW MOKYyINKa MMYIIECTBA, MOJydeHUE €ro IO HACIEACTBY.

CyTh CyOBEKTMBHOIO IpaBa B TOM, YTO COOCTBEHHUKHU BIAICIOT,
MOJIB3YIOTCSI M PACIIOPSIKAIOTCS MMYIIECTBOM IO CBOEMY YCMOTpe-
HUIO, cCOBepllas B OTHOIIEHWM MMYILECTBa JiIoOble neiicTBus. EcTh
JINIIb JBa UCKJIOUEHUS] U3 HaHHOTO TpaBuia. [1eiicTBUs cOGCTBEH-
HUKa He JOJIKHBI MPOTUBOPEUNTh 3aKOHAM M WHBIM IPABOBLIM aK-
TaM; HapyllaTh IpaBa M OXpaHseMble 3aKOHOM WHTEpPeChl APYTUX
mui (. 2 1 3 cr. 209 T'K P®). [IpuMeHUTEIBHO K TIPUPOAHBIM pe-
cypcaM JOTIOJTHUTEILHO OTOBOPEHO, YTO BJaJeHUE, IMOJb30BaHUE U
pacrniopsikeHUe UMW B TOM Mepe, B KaKOi MX 00OpOT JAOMYyCKaeTcsI
3aKOHAMHU O 3€MJIE U APYIMX NMPUPOILHBIX PECypcax, OCYILIECTBIAETCS
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WX COOCTBEHHUKOM CBOOOJHO, €CJIM 3TO HE HAHOCUT yiiepba oKpy-
XKawllen cpene.

Btopoe. Moeym 6800umucsi oepanuuenus npaga coOCmMEeHHOCMU.
Hx ocHOBaHMS U MOPSAOK MPUMEHEHMs yKa3aHbl B 4. 3 ¢T. 55 KoH-
cruryuuu P® u npoayoauposansl B n. 2 c1. 1 'K P®. [IpaBa mo-
IyT OBITh OTPaHUYEHBI TOJBKO (enepaibHbIM 3aKoHOM. Crenyet
0c000 MOAYEPKHYTh, YTO OTPAHUYUBATH MpaBa He MOryT HU [lpe3u-
neHtT P®, uu IlpaButenbctBo PP, HU 3akoHOmaTeabHEIE (IIpeacTa-
BUTEJIbHBIE) U UCIIOJHUTEIbHBIE OpPraHbl FOCYJapCTBEHHOU BJIaCTH
cyobekToB P®D, HU opraHbl MECTHOTO caMOyMpaBlieHUs], UTO, K CO-
XKAJIEHUI0, MOAYac UMEET MECTO.

®enepalbHBIMUA 3aKOHAMU yCTaHABIMBAIOTCS OTpaHUYEHUS KakK
o0I1Iero xapakrepa, pacrpoCcTpaHSIOIINECs Ha BCeX CyObEKTOB Ipa-
Ba COOCTBEHHOCTH, TaK U OTHOCSIIUECS K OTAECIbHBIM U3 HUX. DbI-
BaeT, 4TO JESITENbHOCTb, CBSI3aHHASI C MCMOJb30BaHUEM TIpaBa COO-
CTBEHHOCTHU, TPUUYUHSET Bped JUYHOCTU, UMYIIECTBY rpaxJaH W
IOPUINYECKUX JIUL[ — 3arpsi3HSIOTCS 3€MJIsI, BONAa W BO3MyX, CO3/a-
€TCSl CUJIbHBIM IIyM U T. TI. B MOJOOHBIX CUTyallUsIX MTPELYCMOTPEHBI
TPU BO3MOXHBIX OFPAaHWUYEHUS, BBOAMMBIX MO PEIIEHUIO Cyaa: 3a-
MPET Ha JIIOOYI0 NeSITeNbHOCTh, KOTOPasl CO3[JaeT OMAaCHOCTbh MPUYU-
HEHUS Bpena B OyaylleM; NPUOCTAHOBJIEHWE WIM TpeKpalleHue
MPUYUHSIIONIEH Bpel MPOU3BOACTBEHHON AesiTeibHOCTA. OXHAKO T0
OTHOIIIEHWI0O K Ha3BaHHBIM CTPOTMM HOpPMaM cCJejlaHa OroBOpKa,
crocoOHasi CBECTU MX Ha HET: Cyl MOXET OTKa3aTh B MUCKE O MPUOC-
TAHOBJIEHUU JMOO TMpeKpallleHUU MNPOU3BOJACTBEHHOU NESTEIbHO-
CTU, €CJIM 3TO MPOTUBOPEUYUT OOIIECTBEHHBIM MHTEpecaMm (4. 2 m. 2
ct. 1065 TK PD).

Ecth u Oojice KOHKpeTHbIE OorpaHuuyeHus. Hanmpumep, ycTaHOB-
JiIeHa UMITepaTUBHAsI HOpMa, Tjacsiiasi: XUJble MOMEIIeHUsT Mpea-
Ha3zHa4YeHbl IS TTPOXUBAHUS TpaxaaH. M3 Hee BIOJIHE JIOTMYHO
clieyeT OrpaHMYeHWe — 3amnpeT pa3MellaTh B XUJIbIX AOMax Mpo-
MBILIJIEHHBIE MPOU3BOACTBA. Pa3dMelieHne cOOCTBEHHUKOM B MpPU-
HaJJieXaleM eMy XWUJIOM TOMEUIEHUU MPEeNNnpUsITUiA, YIpEKICHUN,
OpraHu3aluil JOMycKaeTcsl TOJAbKO TOCje MepeBofa TaKoro mome-
meHus B pa3psia Hexuisix (cT. 288 'K P®).

B npakTuke WHOrAa BO3HUKAET HEOOXOAUMOCTH IaTh OLIEHKY
MPaBOMEPHOCTU OCYIIIECTBJIEHUSI MpaBa COOCTBEHHOCTU CYOBEKTOM
MpeanNpUHUMATENCKON NEeATENbHOCTU, KOTJa OH, B YacTHOCTH,
YMBIIIJIEHHO YHUYTOXAET CBOE MMYIIIECTBO — CXWIaeT JOM WIN He-
XKUJIOe MOMENIeHUEe, pa3pyllaeT BO3BEACHHYIO UM X€ MJIOTUHY, B
pe3yJbTaTe 4Yero TMOHET BOJOEM, CAAEeT B METAJUIOJNOM €lle MPUTO[I-
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HYIO JIJIs 3KCILIyaTallMy aBTOMAIIMHY U T. 1. [IpaBuibHOE pearupo-
BaHME Ha MOAOOHBIE CUTYallUM MOXET OBITh 00ECIIEYeHO JIMIIb MC-
XOIs U3 yXe ynoMHuHaBIIuxcs Kputepue (. 2 1 3 cr. 209 'K PD),
T. €. HeOOXOOMMO IIPOBEPUTh, HE MPOTUBOPEYAT JIU COBEpPIICHHBIE
IefcTBUSI 3aKOHY, HE HapyIIeHBI JIM MMU IpaBa U OXpaHsIEeMbIe 3a-
KOHOM MHTEPECHI IPYIMX JIMI, He HaHECEH J1 YIIepO OKpyKaloIlei
cpene.

Tpertwe. Ilockonvky codepucanue npasa cobcmeeHHOCMU BKAIOHACT
mpu anemenma, mo 603HUKAEM Npobaema: KaKoil U3 HUX eAaeHblil, Ha
umo npescoe ecezo credyem deaams aKUueHm 6 NPeonPUHUMAMENbCKOU
desmenvrocmu. C TOYKU 3peHUS TpUpAIeHUsT UMYIIECTBA, YBEJIM-
YeHUs ero 00beMoB, OOraTcTBa JIOAeil M 00llIecTBa MEePBOCTENEHHOE
3HaYeHre uMeeT 3¢ heKTUBHOE moab3oBaHue. HoBoe mmMyiectBo —
00BEKTHl COOCTBEHHOCTM — CO3[AeTCsl JIMINb IIpU I10JIb30BAaHUMU.
Jlnst pplHOYHOM 3KOHOMMUKM, OOpallleHMs MMYIIEeCTBa CEPALECBUHY
IIPaBOMOYMI COOCTBEHHMKA COCTaBJISIET pacropstbkeHue. Ha porHke
HUIET 0ECKOHEYHBIII 000OPOT MMYIIECTBA, MEPEXOd €ro OT OJHMX JIUII
K IpPYIMM, BKJIIOYasi cMeHY coOcTBeHHUKOB. Ho camo coboii pasy-
MEETCSI, YTO B PBIHOYHBIX OTHOIIEHUSIX MOTYT YYacTBOBAaTh JIMIIb
TOBaphbl, CO3MaHHBIE B IIPOIlecCe MOJIb30BaHUSI MMyIecTBOM. CrIie-
KyJSITUBHBIC OIl€pallMy He AAlOT OOIIEeCTBY HUYETO.

YetBeproe. [lpaso cobcmeenHocmu opeaHuuHo 8KAO4aem 8 ceos
omeemcmeennocms. CoOCTBEHHUMK, IimacuT cr. 210 TK P®, Hecer
OpeMs comepKaHMsI IPUHAIJIEXKAIIEro eMy MMmyllecTsa. MHoe Mo-
JKeT OBITh IPEeTyCMOTPEHO JUIIb 3aKOHOM WJIM JOrOBOpoM. Tak, mo-
TOBOPOM apeHIbl COAEpPKaHWE apeHIOBAHHOTO MMYIIECTBA, BKJIIO-
yasi TeKYIIUi M KalMTaJbHBIM PEMOHT, MOXET OBITh B IMOJHOM O0B-
eMe TIepeHeceHo ¢ coOCTBeHHMKA Ha apeHmaropa (cT. 616 TK PD).
Ha nanuMaTenss MOXeT BO3JaraTbCs KalMTaJbHBIA M TEKYIIUN pe-
MOHT XuJjioro nomMeinieHust (cr. 681 'K P®). Crates 211 T'K PD
COIEPKUT HOPMY O TOM, YTO COOCTBEHHUK HECET PUCK CIydailHOit
rubenyd Win CIy9ailHOTO TMOBPEXIEHMS MMYIIECTBAa, €CIM MHOE He
YCTaHOBJICHO 3aKOHOM Wi A0roBopoM. CoOOTBETCTBYIOIIUI PHUCK
MEePEeXOaUT K CYOBEeKTy B TO caMoOe€ BpeMs, KOrma OH CTaHOBUTCS
COOCTBEHHMKOM MMYIIIECTBA.

Ho ecthb 1 nMnepaTuBHBIE HOPMBI, KOTOpbIe CHUMAIOT C COOCT-
BEHHMKA PUCK CIyJ4ailHOUW TIMOenu WM MOBPEXICHMWsS MMYIIECTBa,
TMEPEHOCS €r0 Ha APYrux Jull. Tak, mpu 06€3BO3ME3THOM TOJb30Ba-
HUU Bellblo (morosop ccymbl, cT. 696 'K P®) puck HeceT He ccymo-
JIarejlb — COOCTBEHHUK, a CCyIOIIOIyJaTelslb, €CIM OH MCITOJIb30Baj
€e He B COOTBETCTBMHU C JIOTOBOPOM WJIM Ha3HAYEHMEM BEIU, YTO U
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TOBJEKJIO ee rubenb WM MOBPEXIEeHME; Mepedan Belllb TPEThEMY
JUIy 0e3 corjiacusl cCydodaTelisl; MOT ¢ yuyeToM (pakTuuecKux o0-
CTOATEJIBCTB NMPEIOTBPATUTH ruoenb WiIn nmopuy ‘iy)KOVI B€IIU, I1O-
JKEpPTBOBAaB CBOEI, HO MpEeArnoYesl COXPaHUTh CBOIO Belllb.

§ 2. @opmbl ¥ BUIBI COOCTBEHHOCTH

1. B Poccuu npusHaloTcs yacTHasi, rocyaapcTBeHHasi, MyHUIIM-
nmajbHast U MHBIE (OpMBI coOcTBeHHOCTHU. B 4. 2 c1. 9 KoHcTHUTY-
uuu P® 0cob60 momuyepKHYTO, YTO 3eMJISI U ApYrHe MPUPOJHBIE pe-
CypCHI TaKXXe MOTYT HaXOAMThCA B MEpPeYMCICHHBIX (popmax cobCT-
BEHHOCTH.

Hmywecmeo moxcem Haxodumoscs 6 cobcmeeHHOCmU 1100020 U3
becuucaeHHbIX cyOseKmo8 npeonpUHUMAmenbcko20 npasa — epaicoan
u wpuduueckux auy, Poccuiickoii Pedepayuu, ee cybseKkmos u MyHu-
yunaavholx odpazosanuil. PaznuuyHble CyObeKThl 00JlagaloT HEOIMHa-
KOBBIM CTaTyCOM COOCTBEHHMKOB, €ro OCOOCHHOCTHU YCTaHaBJIMBa-
torcst 3akoHOM (11. 3 c1. 212 TK P®). D10 nmenaeT M TeopeTUUECKU,
1 TIPaKTUYECKU BaXKHBIM JJIsI YYAaCTHUKOB OOIIECTBEHHBIX OTHOIIIE-
HUN BO M30eKaHHUE BCEBO3MOXKHBIX HEIOpa3yMeHUM, OIIMOOK, 3JI0-
yIIOTpeOJeHU MpaBOM U T. M. 3HaTh cHeUuGUKY NMPUOOpETESHUS
MMU U TIpeKpallleHus MpaBa COOCTBEHHOCTH, KOHKPETHBIX IPaBO-
MOYMI pa3TUYHBIX COOCTBEHHUKOB MO OTHOILIEHUIO K CBOEMY MMY-
IIECTBY.

JlocTuub JOJKHOW MPO3pavyHOCTU B (DYHKIIMOHUPOBAHUU OTHO-
IIeHU COOCTBEHHOCTH TO3BOJISIET €e YJeHeHUue Ha (OpPMBI, KpUTe-
pueM KOTOPOTO BBICTYMAIOT OCOOCHHOCTH IPAaBOBOIO pexXrMa UMY-
IIECTBA, HAXOMSIIETOCsI B COOCTBEHHOCTHU Te€X WJIM MHBIX CYObEKTOB.
K omHoii ¢opMe OTHOCSTCS CYOBEKThI, KOTOPBHIM IIpuCYyIla OOIIl-
HOCTh B MIPAaBOBOM pEryJMpPOBaHUM MpPUHAMJIEKAIIETO0 UM MMYIIECT-
Ba — II0 UCTOYHMKAM TIOJyYEeHUS UMYIIECTBa, YIPaBICHUIO UM
u 1. 1. B npegenax ogHoi (popMBI COOCTBEHHOCTH, B CBOIO OYepelb,
CKJIaIBIBAIOTCSI OTAEAbHBIE I'PYIIIBI €€ HOCUTEeJel, TakKe o00Jiamaro-
e ompelae/ieHHBIM CBocoOpa3MeM B MPaBOBOM pPEryJIMpOBaHUU
MMYILIECTBEHHBIX OTHOIIEHUI, KOTOpOe HEe pachpocTpaHsieTcs Ha
IPYTUX CYOBEKTOB 3TOM (pOpMBI COOCTBEHHOCTH. TaK BO3HMUKAET Ha-
TOOHOCTh B paMKax (DOPMBI BBIICISATH €Ille M BUIABI COOCTBEHHOCTH.
Ha sr1oii ocHOBe (hopMuUpyeTCsl TOTMYECKU CTpOIHAas CUCTEMa OIO-
CpeloBaHHBIX NTPaBOM OTHOIIEHUM COOCTBEHHOCTHU IO U3BECTHOMY
METOIO0JOTMUYECKOMY MPUHIMITY o01ero (IpaBoBas XapaKTepUCTUKA
OTHOIIIEHUI COOCTBEHHOCTH B 1IEJIOM), OCOOEHHOro (pa3Ju4yHbIC
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(GopMBbI COOCTBEHHOCTH), OTAEIBHOTO (BUIBI COOCTBEHHOCTU B pam-
Kax ee (QOpPMHI).

2. Ocobast COXHOCTb, MECTPOTa U Jaxe HeKOoTopasi Heolpene-
JIEHHOCTh MMEIOT MECTO B 4acTHOW ¢opMe cobcTBeHHOCTU. CTa-
Tt 213 TK P® mocssieHa peryJiupoBaHUI0 OTHOLIEHUM COOCTBEH-
HOCTM TpaXJaH U lopuandeckux Jull. OObIYHO YTBEpXKIAeTCs, UTO
peyb B Heil Kak pa3 U MAET O YaCTHON COOCTBEHHOCTH, C YeM TPYI-
HO COIJIacUThCS. YXKe ceiiuac, Koraa oOILIECTBO TOJbKO ellle Haxo-
IUTCA Y UCTOKOB PHIHOYHOW 3KOHOMMKHM, C TPYAOM MOXKHO OTbI-
CcKaTh KaKue-TO OOIIMe YepThl, HAlpUMep, Y COOCTBEHHOCTHU Tpax-
aH W aKIMOHEePHBIX OOIIECTB, MPOGMCOI3HBIX U PEJIUTUO3HBIX
opraHuzaliuii, KOTOpble yKJIaablBaJuCh Obl B MPAaBOBYIO XapaKTepu-
CTUKY OTHOLIEHUH YacTHOW COOCTBEHHOCTH B LieJioM. [lo Mmepe xe
YCJIOXHEHUSI PHIHOYHBIX OTHOIIEHUI, KaueCTBEHHOTO WM3MEHEHUs
UMYIIECTBEHHOTO MOJIOKEHUSI AEHUCTBYIOIIMX U BOSHUKHOBEHUS HO-
BbIX OPTraHU3allMOHHO-MPAaBOBBIX (POPM IOPUAMYECKUX JIUI HEU3-
0eXXHO OyIeT CYIECTBEHHO MEHSThCS, Bce Oosee muddepeHupy-
sICh, M MPaBOBO MEXaHM3M PETryJIUPOBaHUSI COOTBETCTBYIOIIUX OT-
HOIIIEHUI COOCTBEHHOCTH.

Hem Hukakux ropuduueckux npeonocwvliok 045 moeo, 4moovl UCKYC-
CMEEeHHO 8MUCKUBAMb 8Ce MHO2000pa3ue wpuduteckux auy, (a ceiyac
HaCYUTHIBAETC